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otherwise assist municipalities as provided in this chapter.

(b Notwithstanding any other provision of law, to the ex
that any department or agency of the state 1is the custodian of money
payable to a municipality, at any time after written notice to the
department or agency head from the bond bank authority that the munic—
ipality 1is in default on the payment of principal or 1interest on
municipal bonds then held or owned by the bond bank authority, or
amounts due under an agreement between the bond bank authority and a
municipality or a municipal joint iInsurance arrangement organized
under AS 21.76, the department or agency shall withhold the payment of
that money from that municipality and pay over the money to the bord
bank authority for the purpose of paying principal of and interest on
the bonds or debt.

Sec. 9. AS 44.85.180(a) 1is amended to read:

(€)) Subject to AS 44.85. 100(b), the bond bank authority
issue its bonds or notes in principal amounts that it considers neces—
sary to provide funds for any purposes under this chapter, including

(1) the purchase of municipal bonds;

(2) the making of loans through the purchase of municipal
bonds, notes, or certificates of participation secured by an agreement
between the bond bank authority and a municipality or a municipal
joint insurance arrangement organized under AS 21.76;

(3) the payment, funding or refunding of the principal of,
or 1interest or redemption premiums on, bonds or notes issued by it
whether the bonds or notes or interest to be funded or refunded have
or have not become due;

(4) the establishment or increase of reserves to secure or
to pay bonds or notes or interest on bonds or notes and all other

costs or expenses of the bond hank authority incident to and necessary
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This Act takes effect

its corporate purposes and powers.

immediately under \S 01.10.070(c).



Offered: 4/14/89 6-0814E
Referred: Labor and Commerce
and Finance

Original sponsora: Frank, Sturgulewskr,
Adams, et al.

JY THE COMMUNITY AND REGIONAL
IN THE SENATE VFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 268 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to municipal financing and municipal
joint 1insurance arrangements; the Alaska Municipal
Bond Bank Authority; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDING AND PURPOSE. (a) The legislature finds that;
dramatic 1increases 1in the cost of liability and other 1insurance coverage ;
for municipalities has adversely affected municipal budgets, and that even
at increased premiums, 1iInsurance coverage 1is often not available to cover
important liability exposure,

(b) The purpose of this Act is to allow municipalities and municipal
joint insurance arrangements organized under AS 21.76 to utilize debt
financing to establish reserves to self-insure against liability, when the
cost of excess insurance or reinsurance 1is too high.

* Sec. 2. AS 21.76.020 1i1s amended by adding a new subsection to read:

(e) If member contributions or debt financing of a municipal
joint insurance arrangement is used to establish reserves or to self-
Iinsure against liability not covered by excess iInsurance or reinsur—
ance, evidence of assets allowable under (c)(3) of this section may be
used 1n place of or to supplement the certificates required under
(c)(1) and (2) of this section.

* Sec. 3. AS 21.76.030 1is amended by adding a new subsection to read:

(b) A cooperative agreement between members of a municipal joint
insurance arrangement that pledges money to pay bonds of the Alaska

SB0263b -1- CSSB 268 (C&RA)
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Municipal Bond Bank Authority 1is not subject to regulations of the
director and may contain other or different provisions from thooe
required under (a) of this section.

Sec. U. AS 21.76.080(b) 1s amended to readx

(b) An expenditure may be made from a joint insurance fund only

to

(1) pay claims, losses, or benefits, including interest on
them, and the administrative and adjustment expenses 1incurred in
connection with them, 1involving the types of protection for which the
fund provides coverage as specified in the joint iInsurance agreement”

(2) pay contractual obligations of a joint insurance fund
established by a municipal joint insurance arrangement to the Alaska
Municipal Bond Bank Authority rr other lender? and

(3) purchase insurance coverage for members of a municipal
joint insurance arrangement on a group basis.
Sec. 5. AS 2.1.76 i1s amended by adding a new section to read:

Sec. 21,76.120. DEBT FINANCING, (@ A municipality or a munic—
ipal joint insurance arrangement may authorize the 1issuance of nego—
tiable or nonnegotiable notes or certificates of participation to
establish reserves and to self-insure against liability not covered by
excess insurance or reinsurance. A note or certificate issued under
this subsection by a municipal joint 1insurance arrangement shall be
secured and payable from participating members of the municipal joint
Insurance arrangement as provided in the cooperative agreement.

(b A municipality that has entered into a municipal joint
insurance arrangement may enter into contracts and agreements concern—
ing debt issued under (a) of this section and provide for matters that

affect the security of the debt. Notes and certificates of participa—

tion issued under (a) of this section may be sold at either public or
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private sale as provided by the participants in the municipal joint
insurance arrangement in the manner and at the price the participants
determine.
Sec. 6. AS 37.10.085 is amended by adding a new subsection to rend:

(b) Tliis section does not apply to debt issued by a municipalif
or a municipal joint insurance arrangement under AS 21,76.120.
Sec. 7. AS 44.85.010(a) 53 amended fro read:

(a) It is the policy of the state

(1) to foster and promote by all reasonable means the
provision of adequate capital markets and facilities for borrowing
money by municipalities in the state to finance capital 1improvements
or for other authorized purposes, to assist these municipalities 1in
fulfilling their capital needs and requirements by use of borrowed
money within statutory interest rate or cost of borrowing limitations,
to the greatest extent possible to reduce costs of borrowed money to
taxpayers and residents of the state, and equally to encourage contin—
ued investor interest in the purchase of bonds or notes of municipal—
ities as sound and preferred securities for investment]j

(2)to encourage municipalities to continue their indepen—
dentundertakings and financing of capital 1mprovements and other
authorized purposes and to assist them by making capital funds avail—
able at reduced 1interest costs for orderly financing of capital iIm—
provements and other purposes especially during periods of restricted
credit or money supply, particularly for those municipalities not
otherwise able to borrow for capital needsj_

?3) to assist municipalities to provide for adequate iInsur—
ance coverage by authorizing the Alaska Municipal Bond Bank Authority
to issue negotiable or nonnegotiable revenue bonds, notes, or certifi—
cates of. participation either directly or through an entity It may

-3- CSSB 268(C&RA)



create for the purpose of providing a self-insurance program for {
municipalities or municipal joint 1insurance arrangements organized
under AS 21.76.
Sec. 8. AS 44.85.080 1s amended by adding a new paragraph to read:
(21) by resolution, create a new entity for the purpose of

issuing negotiable or nonnegotiable revenue bonds, notes, or certifi—-I
cates of participation to finance a self-insurance program for munic—
ipalities or municipal joint insurance arrangements organized under
AS 21.76; the powers, duties, and membership of the new entity shall
be limited to the powers, duties, and membership of the authority and
stated in the resolution; the new entity shall be a public corporation
and an instrumentality of the state with the same legal existence and
continuing succession as the bond bank authority.
Sec. 9. AS 44.85.170 is amended to read:

Sec. 44.85.170. LOANS TO POLITICAL SUBDIVISIONS AND JOINT INSUR—
ANCE ARRANGEMENTS. (a® The bond bank authority, to carry out the
purposes and policies of this chapter, may lend money to municipal-
ities through the purchase by the bond bank authority of municipal 1
bonds of municipalities and 1f the purpose of the loan is to provide
financing for a municipal self-insurance program and the loan meets
the credit standards of the bond bank authority, may Jlend money to
municipalities, or municipal jJoint 1insurance arrangements organized
under AS 21.76. Notwithstanding a home vrule charter provision re-
quiring public sale by a municipality of i1ts municipal bonds, a munic- |
ipality may sell its municipal bonds to the bond bank authority at a -
negotiated, private sale. The bond bank authority, for this purpose, ;
may issue 1ts bonds and notes payable solely from the revenues or
funds available to the bond bank authority for such payment and nay
otherwise assist municipalities as provided iIn this chapter.
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(b) Notwithstanding any other provision of law, to the ext
that any department or agency of the state 1s the custodian of money
payable to a municipality, at any time after written notice to the
department nr agency head from the bond bank authority that the munic—
ipality is in default on the payment of principal or interest on
municipal bonds then held or owned by the bond bank authority, or
amounts due under an agreement between the bond bank authority and a
municipality or a municipal joint 1iInsurance arrangement organized
under AS 21.76, the department or agency shall withhold the payment of
that money from that municipality and pay over the money to the bond
bank authority for the purpose of paying principal of and interest on
the bonds or debt.

Sec. 10. AS 44.85.180(a) 1is amended to read:

(a) Subject to AS 44.85.100(b), the bond bank authority may
issue its bonds or notes in principal amounts that it considers neces—
sary to provide funds for any purposes under this chapter, 1including

(1) the purchase of municipal bonds;

(2) the making of loans through the purchase of municipal
bonds, notes, or certificates of participation secured by an agreement
between the bond bank authority and a municipality or a municipal
joint insurance arrangement organized under AS 21.76;

(3 the payment, funding or refunding of the principal of,
or iInterest or redemption premiums on, bonds or notes 1issued by it
whether the bonds or notes or interest to be funded or refunded have
or have not become due;

(4) the establishment or increase of reserves to secure or
to pay bonds or notes or interest on bonds or notes and all other
costs or expenses of the bond bank authority incident to and necessary

or convenient to carry out its corporate purposes and powers.
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Mh /STEVE COWPER, GOVERNOR
In.] REPLY TO

DEI'AHTME.M OF UW / o 0L Wt AVENE

. ALASKA 90601-1004
OFFICE OF THEATTORNEY GENERAL PHONE: <Q07) 2/6-3550

April 17, 1989 l%%%,wmm

PO_BOX K—STALE CAPITOL

JUNEAU. ALASKA 9011
Hon. Steve Frank PHONE: (307) 4653600

Alaska State Legislature
P.0. Box K
Juneau, AK 99811

Re: SB 268 -- joint municipal
insurance
Dear Senator Frank:

I have reviewed the changes proposed for SB 268 to meet
my concerns about excessive delegation of the power to create
instrumentalities. I believe that the amendments proposed by
Eric Wohlforth will limit and give standards for the Municipal
Bond Bank Authority to create a new bond issuing entity. How—
ever, | recommend that the entity be created by regulation rather
than resolution. To adopt a regulation, the authority would need
to follow the adoption procedures set out in the Adminstrative
Procedure Act when 1t creates the entity. Under the resolution
adoption process, the opportunity for public participation could
be limited. The regulation adoption process also includes notice
and an opportunity to comment for legislators. To meet this con—
cern, the draft committee substitute, at page 4, lines 5 and 11,
should be changed from "resolution”™ to read: "regulation."

I hope that you will find these comments useful.
Sincerely yours,

DOUGLAS B. BAILY
ATTORNEY GENERAL

By

Assistant Attorney General
JLB/pjg

cc: Arthur Peterson
Dept, of Law -- Juneau
Eric Wohlforth, Esq.
Wohlforth, Argetsinger,
Johnson & Brecht
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RE: Senate Bill 268

SPONSOR: Senator Frank

Program Effects

This bDbill would authorize municipalities and
insurance arrangements to use debt financing
reserves for self insurance. It would also
Municipal Bond Bank to underwrite this

bonds.

Comments

The Alaska
is a joint
respond to the

Municipal League Joint Insurance
insurance arrangement of

problems experienced by

municipal

Association
municipalities
municipalities in

SREQNR CMRNR

[0 pr.o0.BOXB
JUNEAU. ALASKA 00811-2100
PHONE: (007) <60-4700

] 040 E DOTHAVENUE. SUITF. 400
ANCHORAGE, ALASKA 90508-4302
PHONE: (B07) 5031073

joint
to establish

authorize the
debt through the

sale of

(J1A)
created to

securing reasonably affordable insurance coverage 1in the past.
While the cost of insurance has fallen some from 1its peak a few
years ago, in light of the <cyclical nature of the insurance
market, the JIA is a needed institution to provide a stable
source of insurance for the members.

By allowing the JIA and municipalities to utilize debt
financing for excess insurance and reinsurance, this
legislation protects the JIA and member municipalities fronm
future market conditions which could lead to the wunavailabilty
of such insurance at a reasonable cost. While such financing
is not critical at this time, it provides a response to such an
event in the future.

Because this legislation addresses a sorely felt
affected municipalities and potentiality other
which may join in the future, the/department
concept of this legislation. /7 /

nor G. Hofovaj

Commissioner

need for
municipalities

these

supports the
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LEGSLATIVE AFFAIRS AGENCY

MEMORANDUWM April 13, 1989
SUBJECT: Municipal debt financing - SB 268
T0: Senator Steve Frank

FROM: Michael F. Ford mr~ .

Legislative Counsel

The following 1is a sectional analysis of SB 268:
Section 1 - Finding and purpose.

Section 2 - Allows certain evidence of assets to be used in
place of or to supplement required insurance certificates,
if a municipal joint iInsurance arrangement uses member con—
tributions or debt financing to establish reserves or to
self-insure against liability.

Section 3 - Excludes a cooperative agreement between members
o.t a municipal joint insurance arrangement that pledges mon—
ey to pay bonds, from regulation by the director of the e«
division of insurance, and provides that the agreement may
contain other or different provisions than specified in AS
21.76.030(a).

Section 4 - Allows expenditures from a joint insurance fund
to pay contractual obligations to certain lenders, and for
the purchase of insurance.

Section 5 - Allows a municipality oi a municipal joint In—
surance arrangement to contract debt for the purpose of
self-insuring against liability. Provides that the munic—
ipality or joint insurance arrangement may enter into con—
tracts concerning the debt, and may sell notes or
certificates of participation at public or private sale as
provided by the participants.

Section 6 - Excludes debt issued by a municipality or a mu—
nicipal joint insurance arrangement from the provisions of
AS 37.10.085, concerning prohibited debt issued to a corpo—
ration.



Senator Steve Frank
Page 2
April 13, 1989

Section 7 - Adds a provision that assisting municipalities
to provide insurance coverage through bonds or other debt
issued by the Alaska Municipal Bond Bank Authority, 1is in—
cluded as the policy of the state.

Section 8 - Authorizes the Alaska Municipal Bond Bank Au—
thority to create a new entity for the purpose of financing
a self-insurance program for municipalities or municipal
joint 1insurance arrangements.

Section 9 - Authorizes the Alaska Municipal Bond Bank Au—
thority to lend money to municipalities, or municipal joint
insurance arrangements for the purpose of financing a self-
insurance program.

Section 10 - Authorizes the Alaska Municipal Bond Bank Au—
thority to make loans by purchasing notes or certificates of
participation from a municipality or a municipal joint In—
surance arrangement.

Section 11 - Effective date.
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entities. Unlike private enterprise, a governmental entity,
relying on taxation for its revenue, cannot raise its
“price” for its services whenever its costs increase.
Once the tax levy is set for the coming year, there is
little that can be done to recover, in the current year,
for: sharply escalating costs. Instead, the public entity
may be forced to operate at a deficit ar?d make its re-
covery of the excess costs in future years.

This fact creates political difficulties, as taxpayers are
more and more sensitive to the actions and reactions
of thc-tr elected officials, and such increases mav be met
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with taxpayer lawsuits, adverse publicity, taxpayer revolt
in the form of referendum-type propositions and oppo-
sition at re-election time.

Capacity. Another problem created by the insurance
cycle is the variability of capacity, as expressed by the
industry's changing attitude concerning its willing! 'sss
to insure certain exposures and to provide sufficient
limits to adequately cover exposures which will be insured.
Taxpayers are highly sensitive to cutbacks in public serv-
ices provided, even though the insurance needed to
support the activities is unavailable or economically not
feasible. Yet, no public official desires to provide unin-
sured or inadequately insured exposures to his elector-
ate, for therihe may be charged with failing to discharge
his duty in properly protecting the public entity's inter-
ests. With continued erosion of sovereign immunity by
a liberal legal system intent upon providing a system
of social welfare, the public official faces society's two-
edged Sword of Damocles, subject to suits if he buys
insurance and subject to suits if he does not.

Summary. The problems faced by public entities are not
new to this particular cycle. Public entities have never
been on most insurers' target accounts lists. While some
insurers have specialized in public entity business, most
treat the business as agency accommodation or write
the entity in a spirit of civic-mindedness. With the pres-
sure put upon financial results by investors, particularly
the financial service conglomerates, upon statutory results
by regulators and legislators and upon the industry
itself out of fear of widespread insolvency and capital
impairment, agency accommodation and civic duty has
tak"*n a back seat to cancellation and nonrenewal notices.
The future appears no brighter, as the reinsurers appear to
be reluctant to assume public entity exposures, and the
primary carriers can still afford to pick and choose the
risks they wish to write with little fear of competition.

Current Alternatives
for Solving the Problem

T he Traditional Approach. The traditional approach
to protecting a public entity for its exposures to loss
centers around insurance or self-insuran if the entity
is of sufficient size, or acombination of both. Typicallv,
insurance contracts are written for most property expo-
sures, except perhaps for automobile physical damage,
all liability exposures, including professional or errors
and omissions, excess liability coverages, and workers'
compensation. Unemployment compensation is gener-

2

ally provided by a state-sponsored insurance program
Employee benefit programs are typically provided witi
insurance contracts; or combinations of insurance and
subscriber-type plans.

Larger public entities typically will deviate from the
above by retaining some or all of their general liability
exposures, workers' compensation, unemployment com-
pensation and employee medical benefit plans. Inothi
words, if they retained, they have tended to retain th>
exposures that are of relatively high and predictable
frequency and low and calculable severity.

The Advantages of Insurance. When municipalities
insure, they enjoy the advantages of a relatively predic
table maximum cost for the policy year. Their potenti:
payouts are capped by the premiums and deductibles
In addition, thiv municipality can receive services frotr.
the insurers, such as loss control and claims adminis-
tration and settlement. When the insurance cvde is in
its competitive phase, municipalities may be able to
purchase coverage for a premium which is less than
their expected losses.

The Disadvantages of Insurance. Insurance companie
are driven by a profit motive and a survival motive (a
times itis unclear which isdominant). Premiums charged
include profit loadings, contingency loadings, prerruu:
taxes levied to finance regulation, insolvency funds ar
other funds, such as workers' compensation second-injur
funds. The municipality is not exempt from these taxes,
unlike most other taxes or levies. The insurers' profit/
survival motives can create such variance in pricing o
the coverages that the premium determination proces:
creates budgetary and planning difficulties and impos
sibilities for the public entity.

The control of the programs is not in the hands of
the insured or its representative, and so the entity’ must
bow to the changing winds of underwriting philosophy
and endure in some fashion cancellations, nonrenewa
and notification of restrictions of coverage. The public
official may be placed in the paradoxical position of retus
ing an outlandishly high premium, which would bnn
on a taxpayer suit if accepted, for a line of coverage
which is needed to protect him when he is sued ‘or [D
having the coverage in place, and which would likelv
be cancelled or renewed at an even higher premium
the taxpayer suit is brought.

The Advantages of Self-Insurance. To the extent the

volatility ot both pricing and coverage avadabiiirv is eithe
avoided or lessened by distancing an enntv from the ins*
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ance market, self-insurance hi.j an advantage over tradi-
tional insurance. The greater the distance between the
protected entity and the insurance market, as measured
by the retention, the greater the control the protected
entity has over its risk management program.

Since in;.urance premiums are significantly reduced,
if not eliminated in a self-insurance program, cost factors
such as an insurer profit margin, contingency margin
and premium tax are not incurred, thus enhancing the
efficiency of the risk management program dollar, as
more of the allocated funds are available to pay claims.

The Disadvantages of Self-Insurance. To the extent that

there is excess insurance, there is a likelihood of exclu-
sions, limitations, and other restrictions that evidence a
lack of program control by the protected entity and the
possibility of uncovered exposures.

There may be a program cost volatility that is greater
than that of traditional insurance price volatility, as the
self-insurer's program cost contains more of the losses
that are transferred out of the entity through insurance.
This is particularly likely if there is little emphasis on
loss control. This volatility is more prevalent in a single-
entity self-insurance program than in a multiple-entity
self-insured pool, wherein the combination of many
exposures lessens the variance of risk or volatility of
results to all particpants.

Depending upon the existence of excess insurance
coverage for an entity or pool of entities, and if there
is coverage, upon the structure of the excess insurance
coverage, post-loss funding may create budgetary diffi-
culties akin to those created bv traditional prospective
premium determinations.

march i<k
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A Proposed Solution

B ond-Financed Self Insurance. Sond-financed self-
insurance programs, whether covering single enti:
exposures or pooled exposures, are acombination of the
traditional concepts of insurance/self-insurance and mun
cipal finance in a nontTaditional fashion. To properly
analyze such programs, they must be broken down
into their two fundamental components, the risk rete:
tion structure which may involve varying degrees of
risk transfer and retention, and the issuance of muni-
cipal bonds or debt instruments in the capital market
to provide proceeds for pre-loss funding of expected
future losses.
-Statedly alternatively, a p.yjjUp.entity (or pool of en:
ties) enters the insurance market as a supplier of insu
ance capacity by becoming its owruifvsurer, raising thr
funds for capitiization by issuance of debt. This sim-
plified depiction of the bond-financed self-insurance pro
grams points out the two significant departures from
tradition: (1) public entities are not traditionally creators
of insurance capacity and (2) insurers traditionally do
not use debt.in their capitalization structures. However,
for the public entity wishing to form an insurance mecr
anism of some sort, i.e., company, reciprocal or risk
retention group, it has no alternative but to capitalize
with debt, assuming there is no sufficient surplus of
current funds available.

The Self-Insurance Function

G eneral Design. Self-insurance for a public entitv «

a pool of entities in a bond-financed self-insuranc
structure is similar to a normal self-insurance protean
in its design. The significant departure from the trad'
tional approach is the lessening of price and covera
volatility experienced by the entity by the use of exct-
insurance as protection for the retention funds and th
entity. The pool of funds raised by the issuance of th.
bonds acts both as the capital and surplus of an insur
ance company and as the excess insurance for the ns?
retention structure, so that if any losses exceed the
planned retentions, on a,,mgle occurrence or in the aggtc
gate, pre-loss funds are available to maintain solvency
of the retention funds and to pay for those losses, ju?
as an excess policy would replace the deficits and pav
the losses in excess of retentions.

Breadth of Coverage. Since there is no real need for
excess insurance, the risk retention structure can con-
template any exposure or peril desued without regarc
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high enough to satisfy the post-loss financial objectives
of the seli-insunng entity. In terms of limiits, the bulk
of the protection is provided by the bond-generated
catastrophe loss fund, so the only constraint on limits
is the financial strength and willingness of the entity
or pool of entities to take on the debt obligation. If
conventional insurance is made part of the structure,
the insurer's "leased” capital is added to the funds
available to pay losses, thus serving to further increase
the limits of liability afforded. If there is not any tradi-
tional insurance at the lower levels of funding, there
are not any insurer-imposed limits or sublimits of lia-
bility over specific exposures.

Municipal Finance Functions

verview. The traditional use of funds raised by

entities in the cayital markets is for public works
projects, such as roads, schools, hospitals, water and
sewage treatment, buildings, parks, and the like. Pro-
viding a systematic method of protecting these facilities
from direct damage as well as the entity's responsibility
for injury to employees and the general public, and thereby
facilitating and enhancing the quality and quantity of
governmental services, is an equally important public
use of funds.

The significant contribution municipal finance brings
to the public risk management table is the capability of
adequate pre-loss funding of losses in excess of expected
losses, the area of traditional coverage assumed by um-
brella policies, excess liability policies and reinsurance,
without subjecting the entity to the capriciousness of
the insurance marketplace. It is not to say that this layer
of the risk retention structure is without cost of premium.
In fact, the cost of effecting excess coverage via bonds
can be more costly than traditional coverage as the debt
service on the bond issue will be viewed as the cost of
the protection. Such "cost," however, is not spent in
the same manner premium dollars are spent, that is, 'leav-
ing the entity for another permanently, but instead is
an acquisition of equity in an insurance entity. Through
the repayment of principal from tax revenues, or new
money, the obligation is repaid while leaving the bond
funds which provide the catastrophe protection intact.
It is no different a processs from buying a rec 'ence,
wherein the principal amount of the loan is repaid over
time, increasing the borrowers equity and decreasing
the lender's equity.

Public Finance Issues. There are several issues that must
be addressed in the structuring of a plan of finance

intended to support a self-insurance program, some of
which are common to most public finance deals, and some
of which are unusual or unique to self-insurance programs.

Enabling Legislation. In most jurisdictions, the powers
and activities of a public entity are-restricted by legisla-
tion. Therefore, in order to obtain a favorable opinion
by bond counsel for the official statement, the document
detailing that specific features of the debt offering for the
potential lenders, there must he a legal purpose for the
bond issuance, which necessitates some type of enabling
legislation that permits the entity to borrow money for
public purposes, and that includes the establishment of a
public risk management program as such a public purpose.

Typically., enabling legislation takes three forms: federal
legislation; state-legislated intergovernmental cooperation
statutes; and specific legislatively-intended statutes.

Federal legislation, such as the Risk Retention Act, <
perhaps the most troublesome from the standpoint ot
bond counsel, as there is no clear legal opinion on whether
or not local and state governments are included in the
Act. Because of the broad nature of federal legislation,
individual state and local legal issues may remain. In
addition, the problem of workers' compensation cover-
age remains, as the Risk Retention Act clearly excludes
this line of coverage. Lastly, the Risk Retention Art allows
for establishment of purchasing groups, a practice per-
mitted and used through existing intergovernmental co-
operation statutes, as well as the establishment cf insur-
ance entities, but does not detail how public entities
:an raise the capital for forming the insurance entity’,
and does not address the public purpose issue.

Intergovernmental cooperation statutes are relatively
common, but have not been used extensively for address-
ing risk management activity. The usual cooperative
effort deals with purchase of durable goods and con-
sumable supplies, with economies of scale being the
motivating factor rather than the procurement of goods
and services not otherwise readily available.

While joint purchasing is made possible under the stat-
utes, the insurance industry continues to individually
underwrite multiple participants, and current rating pro-
grams offer little in the way of economies of scale except
for the premium discount factors in workers' compen-
sation plans. The weakness of the cooperation statutes
is that there is no dearly identified mechanism for creanng
insurance capacity, but only the mechanism to collecnvely
purchase goods and services. This weakness leaves the
collectivized entities subject to insurance cycles and the
inherent instabilities of the insurance marketplace.

Specific legislation retains the collecnvization tearure
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of the intergovernmental cooperation statutes while spe-
cifically stating the legislative intent that entities can.
finance their liabilities by issuance of public debt.

The Issuing Entity. In the case of usingie-entity program,
the proposed self-insurer is the issuer of the bonds.
Typically this would be a large entity, large enough in
terms of exposures and losses to justify a retention pro-
gram without bond financing. If there is a joint self-
insurance plan or pooling program (the distinction between
the two being a matter of the number of participants,
ranging from several to many), the issue or ...j debt
can be accomplished in several fashions:

a. A legislative authority is formed with taxation powers,
by legislative action, and all pamcipants subscnbe
to an equitable portion of the debt through certifi-
cates of participation, commonly called COP's. This

MARCH

has the advantage of allowing a varietv of public
entities with varying abilities to raise funds in the
capital market to participate.

b. Each entity raises its own share of the bond fund
and is responsible only for its own obligations. This
is fair with respect to the differing investment ratings
of the entities, and their corresponding interest
costs, but is more costly with respect to cost of
issuance and is more difficult to coordinate.

c. Entities, in the absence of legislated authorities,
may create a new entity pursuant to pooling statutes
or intergovemmental cooperation statutes for the
purchase of issuing bonds. The intergovernmental
cooperation statutes must allow members to dele-
gate this power to the cooperative entity

d. State bond bank statutes, if existent, may permit
entities to pool their underlying obligafrons to be
offered to the public. The typical method used in
this approach is for the bond bank to buy the obli-
gations, using funds raised from the general public.
This facilitates issues of small or unrated entities
by providing a leaciy market for the obligation. A
variation of this is the use of a large commercial
bank who will buy these pooled obligations, gen-
erally on a direct placement basis, using the reserve
of its customers as the source of funds, with the
intent of making the pooled obligations part of its
investment portfolio.

e. One entity can act as the sole issuer, or as a local
bond bank with other entities participating by sub-
scription to the obligation via intergovernmental
agreements. This has the advantage of minimizing
the cyst of the debt issuance. Also the debt service
is lower, as the lead entity should have avery favor-
able investment rating and a correspondingly lower
rate of interest on the bonds.

Ma'urity and Repayment Terms. Maturity is not gener-
ally restricted in the enabling legislation, but the terms
of the intergovernmental agreements are time-limited,
which suggests the terms of the bond issues should
correspond to the initial period of the intergovernmen-
tal agreements, typically ten to twelve years. This has
the effect of spreading the cost of the debt service over
a long enough time to make the annual debt service
"cost” palatable and provide program cost stability'.
Repayment of the debt can be accomplished in four
ways:
a. A serial retirement of the debt, whereoy the entire
debt is repaid over the life of the issue, generailv
in a series of equal payments.
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b. A rollover of the entire debt at maturity, with no
repayment of principal, such as the Federal debt
approach, with the entire bond fund being refinanced
eveiy ten to twelve years.

c. A partial serial repayment with a balloon payment
at the maturity, which is rolled over and refinanced.

d. A sinking fund in which repayments are accumu-
lated and the debt is retired with this accumulation
at maturity.

Economics of Repayment. The economics of the repay-
ment structure are such that the greatest investment
earnings for the bond fund are earned when the debt
is systematically retired, as the interest payment to the
lenders is based upon the debt outstanding, an amount
th*: serially decreases, yet the repayment of principal
from resources outside the bond fund permits investment
of the full corpus of the bond fund to the extent no
catastrophic losses have been paid from the fund, with
the result being an ever-increasing amount of investment
earnings accruing to the fund. At the other extreme,
no annual repayment of principal maintains a maximum
level of interest to be paid, with fewer opportunities
for investment profits due to tax implications to be dis-
cussed later.

The typical debt service of a bond issue is an increas-
ing amount of principal repayments which reduces the
amount of outstanding liability and causes a decreasing
amount of interest payments, as the interest due is
based upon the amount of debt outstanding. The sum
of the principal and interest repayme.’ ts is relatively flat
over the life of the issue. This level debt service pay-
ment provides that means of stabilizing the cost of the
protection facility to the participants of the self-insurance
plan, and in fact allows for the generation of significant
net investment income. Since the full bond fund is avail-
able for investment, it earns more in interest than the
outstanding debt costs, even at an interest rate equal
to the coupon rate on the bond issue.

This accumulation of wealth can be put to several uses,
depending upon the enabling legislation. The net invest-
ment income can be accumulated as capital to support
higher limits of coverage. The earnings can be transferred
to the operating account to lower current contributions
to the loss fund or to enhance the size of the expected
loss fund so as to contain, in the primary layer, larger
aggregates or per occurrence losses. The profits can be
returned as dividends or be used to repay the principal.

Constitutional and Statutory Debt Limitations. The effi-
cacy of bond-financed self-insurance programs depends

upon constitutional and statutory debt limitations; it is
not the power to issue debt, but the ability to secure that
debt with revenues over the intended life of the issue.
The ability to enter into long-term contracts depends
upon constitutional and statutory prohibitions against
the issuance of debt without a referendum, issuance of
debt without specific ament appropriations, or a per-
centage limitation under which the debt must fall. In
spite of this typical constitutional or statutory language,
most states permit funding of long-term service contracts
with debt.

Therefore, in jurisdictions with rigid debt restrictions,
each contract and agreement must be questioned with
respect to validity and enforceability to avoid non-appropri-
ation problems and direct violation of specific restrictions.

Some jurisdictions have recognized these difficulties
and have passed specific statutes, where permitted by
state constitutions, that offer a nearly free hand for issu-
ance of debt intended to pay for insurance or insurance-
like programs. For example, lllinois law allows for issu-
ance of general obligations public debt for the purpose
of funding liabilities, both present and future, without
referendum and without being charged against the stat-
utory debt ceiling. The only limiting force on lllinois
public entities is the ra”ngjervices and capital markets,
which may deem an issuing entity to be overextended.

Equitable Treatment of Participants. In any pooling
program, there is always a concern expressed by parti-
cipants for equitable treatment. This may arise due to
entities with good experience not wanting to subsidize
other entities to their own detriment, large entities not
wanting to subsidize small entities or vice versa, small
rural entities not wanting to participate in metropolitan
area loss problems, or any number of similar parochial
concerns, which, if not addressed, may be of sufficient
concern to prevent the establishment of tu? pool.

Variances in Loss Experience. Provisions in the intergov-
ernmental agreements can allow for adjustment in the
expected loss funds for individual adverse experience.
This serves to equalize the exposures among the par-
ticipants, punishing the adverse experience and pro-
tecting the funds of the favorably experiencing entities
as well as protecting the security of the bond fund bv
generating additional expected loss funds.

In keeping with the objective of cost stability and pre-
dictability, the adjustments should be limited by either
applying loss limits to the actual losses, so as to avoid
the full impact of catastrophic losses when forecasting
expected losses from actual losses, or to limit, on a

CPCU JOURNAL
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AA rated entity could issue and sell bonds on its own
rating at 7.3 percent, while the BAA rated entity would
have to offer bonds with a 40 basis points premium, at
8.2 percent. Each year the bond trustee will make an
S80 payment to the bond holders for each $1,000 bond
outstanding. The AA rated entity will pay to the trustee
$40, the coupon rated for his 50 percent share of the bond,
less a S2 credit for the .2 percent additional cost he bears.
The BAA entity will pay his $40, the coupon rate on
his share, plus a $ penalty for the .2 percent advantage
he gams. The $38 from the AA entity and the $42 from
the BAA entity pays the combined S80 interest.

Credit Enhancement. If, in the opinion of the investment
banker, credit enhancement is desirable or advisable in
order to effectively increase a low investment rating so
as to lessen the basis point spread between the particu-
lar entity's rate and the "average" rate, the cost of the -
credit enhancement is bome by that particular entity,

as in the absence of the enhancement, the entity would
be paying a greater penalty. Any resit, ual differentials
between rates would again be subject to penalty/credit
adjustments.

In practice, the interest to be paid is not paid directly
by the entities, as the investment of the bond fund is
sufficient to pay the interest on behalf of the partici-
pants. The rating differentials are still effective, as the
penalty/credit is computed and applied to the principal
repayment amounts instead of the interest amounts.

Security. Closely related to interest rates and credit
enhancement is the issue of financial security of the indi-
vidual entities and their ability to repay their respec-
tive indebtedness. The intergovernmental agreements
or participation contracts detail the joint and several
responsibilities of the participants to each other and to
the bond issuer(s). The financial security issue has two
elements.

First, repayment of principal and interest is guaran-
teed by contract or intergovernmental agreement where-
by each guarantees its own portion of the oebt service
as well as the debt service of the others, with the bond
principal held on its account acting as collateral to its
repayment obligations. If an entity should default, its
portion of the bond fund is attached by the otu’ f entities
who may have to assume the debt service. Tms gives
the nondefaulting entities the option of retiring the cur-
rent portion of the debt with the defaulting entity's
share of the bond fund, in effect, buying the equity or
the defaulter's share of the bond fund at a discounted
or lesser amount.

D

The second issue of security deals with maintaining
as many funds in the bond fund as there are outstanding
debt service principal obligations to the bondholders.
Since the corpus of the bond fund effectively collateralizes
the debt, any catastr%phe penetrations of losses into
the bond fund must D€ replenished. If there is insuffi-
cient excess interest earnings accruing to the bond fund,
the fund can be restored by an adjustment in principal
repayment. This spreads catastrophic losses either over
time, if the entity suffering the loss is charged with the
entire deficit, or over all participants, if the entities opted
to spread the risks among themselves, as in a risk trans-
fer mechanism.

Tax Status of the ISSUE. Tax status of the issue does not
refer to the deductibility of interest expense from taxable
income for the borrower, as public entities are protected
from taxation by the Constitution of the United States
and by state constitutions. The issue of tax status refers,
instead, to the inclusion of interest earnings as taxable
income for the lenders. Therefore, determination of tax-
able or tax-exempt status affects the coupon rate the
bonds bear, as taxpayers are willing to take a lesser rate
of return if the interest income is excluded from their
taxable incomes. Since the impact of the Tax Reform Act
of 1986 is still not completely understood by the capital
markets, there is, in 1987, still market confusion sur-
rounding the spread between taxable and tax-exempt
rates of interest, as evidenced by the historically nar-
row spread of rates during 198687. While tax status is
only one function of the complex means by which the
capital markets determines the market rate of interest,
it has a singular impact upon bond-financed self-insur-
ance programs with respect to the investment activities
of the pooled or catastrophic funds.

The Arbitrage Issue. Arbitrage is the financial concept
of borrowing at a low rate of interest and investing the
proceeds immediately at a higher rate of interest. A
common type of arbitrage occurred in the early 19S0s
when life insurance policy loans were made at the con-
tractually guaranteed rates of 4 or 5 percent, and the
loans were immediately invested at 9, 10, 12 or more
percent. So great is the power of this type of arbitrage
that new insurance contract language allowed for higher
rates or floating rates for loans, and existing contracts
were modified by rider, whereby, in exchange for a
higher rate of interest on policy loans, a higher yield
on the cash value was guaranteed.

Under current federal income tax laws, arbitrage acti-
vity is restricted. The ERS defines arbitrage bonds as

Crcu joltcnal
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Regulation of the Pool as an Insurer. Legislation that
enables entities to form pools typically does not address
the issue of whether or not the insuring entity created
is regulated by a department of insurance, unlike the
Risk Retention Act, which clearly states such groups or
pools are outside the purview of the state regulators.
Instead, the insurance statutes will determine whether
such entities are regulated, monitored, or ignored.
Some jurisdictions allow the regulator to decide whether
or not the entities are within the scope of its authority.
Regardless of the actual issue of regulation, bond-
financed self-insurance entities are not formally consti-
tuted insurers, and, without specific insurance legisla-
tion, do not pay premium taxes, participate in residual
market mechanisms, or contribute to insolvency funds.

Achieving Stability
B v itself, self-insurance does not achieve cost stabil-
ity; it simply is a method of loss financing. Unless
contributions into the loss fund are set at worst-case
plus scenario levels, an increase in losses over the pre-
funded levels will require an increase in contributions.
To paraphrase a current automotive 1epair advertisement,
"You can fund me now or you can fund me later."

Excess insurance over self-insurance programs, in the
long run, cannot achieve cost stability. As the insur-
ance marketplace goes through the premium/loss cycle,
the excess costs move up and down.

Similarly, loss control activities, an essential part of
self-insurance programs, will not achieve stability of
costs, as that can lessen the likelihood of some losses,
but not prevent all losses.

By itself, a bond fund cannot achieve stability of
costs. While the principal and interest are completely
predictable, and relatively level over the life of the issue,
if losses are paid from the bond funds, there is no
assurance that the bond funds will be liquidated "on
time." If losses are greater than predicted and funded,
the proceeds of the bonds are depleted but the obliga-
tions are not repaid. If losses are less than predicted,
tpere are excess bond funds, a tolerable error, but one
which suggests the level of costs as represented by
debt service was too high.

By establishing a risk management structure consisting
of an actuanaily sound self-insurance plan supported by an
aggressive loss control program and a bond-financed
catastrophe fund, stability can be achieved for a long
time period. Losses are forecast over an extended time
penod, such as ten years, and discounted to present

.the bond-financed,

self-insured public entities

have control over availability,
capacity, definition,
policy language and

the solvency issue...

values at an appropriate discount rate. The funds for
losses are contributed into the expected loss fund (ELF).

A super-retention plan or super-expected loss fund
(SELF) is funded with contributions based on a percen-
tage of the ELF. This fund is used to pay the variances
of individual annual aggregate losses or individual
losses over the primary ELF limit, as well as cover the
variance created by differences in the "appropriateness"
of the selected discount rate. An administrative fee is
added to these contributions. At this point, the program
cost is predictable and stable, but only within the actu*
ary's assumed degree of confidence, e.g., "sufficient
within the 90th percentile."

This remaining degTee of instability is removed not
Ly excess insurance, which, by virtue (or lack thereof)
of using insurance, introduces cyclical cost variance,
but by the bond fund, which has a predictable and
nearly level debt repayment structure determined as or
the initial issue date. Should any losses exceed the ELF
or SELF as well as any accumulated interest and past-
period ELF/SELF surpluses, the deficiencies can be
paid with bond funds. Since the earnings on the bond
fund are sufficient to pay the interest portion of the
debt service as well as part of the principal, these defi-
ciencies are first paid with interest earnings, and then,
if necessary, with bond proceeds. Any future surplus
in the ELF and SELF go to replenish the bond tund :o
its full amount.
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Should a catastrophe loss occur, even on the first
day of the existence of the program, the accumulation
of interest on the reserves will serve to offset a part of
the ultimate net loss when the case is finally closed sev-
eral years into the future. If at any time the bond fund
is severely depleted, there will be a one-time instability,
or adjustment, as the pool issues post-loss judgment
bonds. The cost of those bonds is then added to the previ-
ously determined costs, and stability is again restored.

There is, of course, the possibility of multiple catas-
trophe losses occurring within a short time period.
While this is a possibility, the relative frequency of
casualty losses in excess of S1,000,000, e.g., exceeding
the ELF, and assuming there are no funds available in
the SELF, is, in reality, very low. If one assumes the
likelihood of a loss in excess of S1,000,000 is as great
as .01 per year, the likelihood of two such losses with-
in one year is .0001, as the probability of the second
loss is predicated on the occurrence of the first loss.
Expressed as P(BJA), the conditional probability is
computed as P(A) x P(B), or .01 x .01 = .COOL If
three such events are feared, the likelihood drops to
.000001, expressed as P(C|B|A).

If one assumes the probability of a loss exceeding
51.000.000 and penetrating the catastrophe fund is .05
during the ten years, the probability of the second loss
in the ten year period is .0025. Given the likelihood of
such events, the expected value of even a 55,000,000
penetration (56X00,000 ultimate net loss), is only 5262500,
the expected value of the first loss (5250,000, or 55,000,000
x .05) plus the expected value of the second loss
(512,500, or 55,000,000 x .0025).

If one assumes both such losses occur in the same
year, the ELF and SELF will probably not contain both
losses, so the expected value of the second loss would
be slightlv higher, as it is the expected value of
56.000.000, or 515,000._

agimath tot:esrltcwrartee hyotresiadeats
vall rot siply A e teeats ae ulidy.
In reality, however, public entities insuring exposures
conventionally still face similar dilemmas, such as the
determination of how high a limit of liability is suffi-
cient, the danger of exceeding aggregate limits on one
or more lines of coverage, the problem of facing *Juded
exposures, and the exposure created by insolvency of
the camer(s) a.id retruurer(s).

VATECH s

6ond-Financed Self-iniurjnce tor Pelic Ftities

While there may be no perfect solution, the bond-
financed self-insured public entities, by creating their
own insuring entity, have control over availability, capa-
city, definition, and construction of policy language,
both pre-loss and post-loss, and the solvency issue.
While they cannot completely avoid the uncertainty
arising out of the possibility of multiple losses in rapid
succession, thov do not face the other probabilities of
exposures to loss that conventionally insured entities
face. Further, if ail else fails, they issue post-loss judg-
ment bonds and face the one-time cost adjustment.

Summary

a S L o)
T i R
agess I risraeadn oy st

A s stated, the purpose of this paper is to explain a

means by which the public sector can address its
exposures to loss in spite of difficulties in obtaining
needed coverage of sufficient limits. Further, it is the
purpose of this paper to develop a cost stabilization
structure that facilitates the budgeting process of public
entities and the correct pricing (i.e., tax levy) of gov-
ernment services.

The structure of a bond-financed self-insurance program,
whether for a group of entities or a single entity, accom-
plishes both goals. The "insurance” capacity or capital
raised by the issuance of debt instruments allows pub-
lic entities to create and control their own insurance
programs, thus eliminating the coverage and capacity
instabilities inherent in the insurance marketplace.

The use of actuariallv sound contributions for expected
losses, when coupled with the ability to cover tempo-
rary deficits in the loss fund with bond fund proceeds
which have a stable "cost," provides a stable, easily
budgetable cost factor that can be used in determining
appropriate tax levies.

The complicated combination of two traditional disci-
plines in an innovative manner is not without disadvan-
tages, primarily in the form of It ng-term commitments
of a financial nature. The benefits accruing to a nsk
management program with stable costs and proper
coverage will far outweigh any disadvantages. B
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The Honorable Steve Frank
Member, House of Representatives
State of Alaska Legislature

P.O. Box V
Juneau, Alaska 99811

Dear Representative Frank:

I have been asked by the Alaska Municipal League to
give you my opinion as to the constitutionality of the proposed

draft legislative b ill relating to municipal insurance
arrangements. This letter w ill refer to the work draft of that
b ill dated 02/20/89 with amendments suggested by my letter of

February 28, 1989 to Robert Healy.

In. my opinion, the draft legislative b ill with the
changes indicated in my letter of February 28, 1989 would if
enacted constitute a valid legislative enactment. Further, in
my opinion ouch a legislative b ill if enacted would not be in

violation of any provisio?i of the Alaska State C onstitution.
S pecifically, the apprehenoion that indebtedness might be
authorized pursuant to the legislative enactment hich would

violate the Alaska State C onstitution doe? -t .e tha
enactment unconstitutional. We would aa&.. action be
taken pursuant to the legislative authority V-lcn is
constitutional at the local government level. | suggested that
the particular means of authorizing constitutionally permitted
indebtedness be specified in the b ill if it was deemed to be
the only means that was permitted under our C onstitution. This
suggestion which | had hoped would satisfy theapprehension on
the b ill did not find favor.

Very truly yours,

Eric E. W ohlforth n

EEW:dc



UAW OFFIGCB
JOHN £ HAVELOCK
72B WEOT IBTW AVENUE
ANCHORAOC ALASKA 00*01

(007) 278-1B10

March 24, 1989

Representative Steve Frank
119 N. Cushman, Suite 211
Fairbanks, Alaska 99701
Fax Number 456-3346

Dear Representative Frank,

Alaska®"s smaller towns and villages need affordable
insuranae. The only way they can get it 13 through systems
like the nonprofit, Municipal League JIA, creating their own
insurance pool arrangement. The pool needs the baoking of a
capital reserve. I am pleased to hear that you will be a
principal backer of legislation allowing the creation of the
fund through the Bond Bank.

I have reviewed draft legislation on this subject which 1is
before you. As an attorney formerly specialising in bond
work and now devoting much of my time to constitutional law,
I believe the proposed legislation 1is constitutional.

I realize that an attorney with the Attorney Generals Office
has voiced conoerns on this subject. To a degree, | share
his concern. However, the distinction must be made between
"facial” constitutionality and constitutionality "in

execution".

This distinotion might be i1llustrated better by a bill to
allow health officials to conduct searches. On 1i1ts face,
suoh a bill 1s not unconstitutional though it signals many
constitutional 1issues. The administrative practices which
determine when, how, and by whom such searches are conducted
may well be unconstitutional but such issues are not ripe
until the plan of execution 1a established.

There are many issues to be addressed beyond t&e legislation
itself, in determining in how this bond fund should be
created and administered. Mr. Wohlforth and other draftsmen
of this bill (which ia similar to legislation adopted 1in
other jurisdictions on this subject and which have similar
constitutional restrictions) have wisely chosen in this
draft to leave open specific choices in execution until a
more detailed exploration of interrelated marketing and
legal strategies is undertaken with this legislation in

place.

Unlike some other legislations, this statute 1is neither
mandatory nor automatic but requires specific

implementation, always under the eye of cautious attornev3.
In *Wi/a avi a.
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counsel require that a teat oaae be brought to test the
legality of a particular strategy. Some years ago |
represented the taxpayers 1in such a aase on the earthquake
mortgage relief bonds, whiah paved the way for that
successful program.

Thus, while there are many constitutional pitfalls to bo
avoided i1n execution, the legislation, as now phrased, 1is
not unconstitutional on i1ts faoe and should not be tabled or

otherwise defeated on constitutional grounds. I urge the
legislature to adopt the bill so we can get on with the
plan.

Sincerely,

John Havelock

oc: Alaska Municipal League
Eric Wolfcrth
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MEMORANDUM February 15, 1989

SUBJECT: Joint insurance arrangements
(Work Order No. 6-0814)

TO: Senator Steve Frank
Attn: Paul Pesika

FROM: Michael F. Ford
Legislative Counsel

You have asked for our review of legislation to allow munic—
ipalities involved in joint insurance arrangements to fi—
nance debt through the Alaska Municipal Bond Bank. As ex—
plained iIn this memo, 1t is our opinion that the legislation
would violate Article 1IX, section 9, of the Alaska Constitu—
tion.

Under Article 1IX, section 9, municipalities are prohibited
from contracting debt, unless the debt is authorized by the
governing body for capital improvements and ratified by the
voters. A "debt™ 1in the context of this constitutional lim—
itation, means an obligation secured by the full faith and
credit of the municipality; it does not include an

obligation payable frcm funds on hand or current revenue.

81A C.J.S. 88219,220. The proposed legislation would au—
thorize a contractual pledge of money by a municipality
through a joint insurance arrangement. This pledge of money
Is the type of "debt"™ that is prohibited by Article IX, sec—
tion 9, unless the debt is for a capital improvement and is
ratified by the voters. The use of notes, certificates of
participation, or bonds to establish 1insurance reserves

would clearly not constitute a "capital improvement,"” See
City of Juneau v. Hixson, 373 P.2d 743 (Alaska 1962).

Under Sec. 21.76.120(c) of the proposed legislation, the

debt 1incurred would "not be a general obligation of a munic—
ipality.” This language is clearly an attempt to avoid the
prohibition against debt contained in Article IX, section 9.
I do not think that this language will effectly remove the
constitutional problem. If a court considered this 1issue,



Senator Steve Frank
Page 2
February 15, 1989

it would certainly look at the substance of the pledge. Un—
less the pledge 1s limited to current revenues, the pledge
amounts to creation of a prohibited obligation on future
revenues of the municipal treasury. This same section also
provides that a pledge may "not include revenues derived

from taxes.™ Again this is an effort to avoid creating the
kind of "debt"™ prohibited by the constitution. However the
debt will still be payable from whatever other general reve—
nues are available, probably state funding. So, by elim—
inating tax revenues in securing the pledge, the state may

be faced with an 1increased "moral obligation™ to make pay—
ments on these bonds as a practical matter. This 1S pre—
cisely the kind of future obligat on that Article IX, sec—
tion 9 was designed to avoid.

I should also mention that there 1is an exception to Article
IX, section 9, contained 1in Article IX, section 11. But

this exception does not apply to the suggested legislation

as | interpret it. The only bonds mentioned in this pro—
posal are those issued by the Alaska Municipal Bond Bank.

The exception would not apply to debt undertaken by a munic—
ipality . to repay revenue bonds issued by the Alaska-Munici—
pal Bond Bank.

For the above reasons, i1t is our opinion that a municipality
could not finance 1t"s joint insurance arrangement in this
manner, without serious risk of violating the state consti—
tution. Because bond financing i1s a specialized area of the
law i1t would be wise to have bond counsel review this
proposal before introducing legislation on the subject.

This kind of financing arrangement may also create marketing
or other practical bonding problems that bond counsel could
provide advice on.

MFFskb
WKK2/7007



STEVE COWPER, GOVERNOR

REPLY TO:
DEPAITME.VT OF LAW a JELVEhAENE
GE. ALASKA 99501-1094
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ONAL CENTER
i#dﬁHNWNSF
FAIRBANKS. ALASKA 997014679
January 31, 1989 i? q?UQSUWEONﬂgb
PHONE: (907) 465~

Hon. Ronald L. Larson
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Re: Debt financing for municipal
joint 1insurance pool

Dear Representative Larson:

At the request of Jay Hogan of your staff, 1| have re—
viewed a memorandum dated February 12, 1988 of the Alaska Munici—
pal League relating to "debt financing for municipal liability
exposures.”™ | have also reviewed a draft bill dated January 24,
1989 attached to the memorandum. You ask our opinion whether it
would be lawful under art. IX of the Alaska Constitution for an
association of municipalities to finance an insurance pool
through the issuance of revenue bonds. I believe that it i1s pos—
sible to finance an insurance enterprise through the issuance of
revenue bonds. Of course, my opinion is conditioned on the fi—
nancial feasibility of the enterprise and possible federal tax
consequences which would affect the marketability of the bondsv

It must be made clear at the outset that we are not
giving an opinion concerning the adequacy of the draft bill to
accomplish the purpose of the municipal league. We believe that
providing insurance coverage for municipal activities is a public
purpose for which municipal funds may be expended. Under art.

IX, sec. 11 of the Alaska Constitution, the prohibition against
incurring debt does not apply to a public enterprise financed
solely by revenues generated by the enterprise. The provision of
Insurance to an association of municipalities probably qualifies
as an enterprise under sec. 11. Presently, the municipalities

are presumably purchasing insurance from private carriers and we
all know that they are not charitable iInstitutions. Insurance
premiums paid by municipalities would serve as the source of rev—
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Re: Debt financing, municipal joint 1ins.

enue to support the issuance of revenue bonds. These periodic
premiums could be pledged by the public corporation operating the
insurance enterprise to secure the repayment of the bonds.

Subject to authorization being granted by law, the Mu—
nicipal Bond Bank Authority could operate the enterprise or it
could be authorized to spin off a subsidiary public corporation
for this purpose. It 1s also possible for municipalites to form
an entity by cooperative agreement to jointly exercise the im—
plied power to iInsure against risks without using the Municipal
Bond Bank Authority. See Alaska Const, art. X, sec. 13 and AS
36.30.700 -- 36.30.790. However, it may be desirable to use the
authority as the conduit for the financing because it is recog—
nized by potential 1investors and, by virtue of that recognition,
enjoys a favorable bond rating. Section 13 also allows coopera—
tive agreements between municipalities and state agencies.

I have reviewed the memorandum dated January 30 pre—
pared by legislative counsel on this matter and must respectfully
disagree with his conclusions. Legislative counsel argues that a
municipality would be barred from this financing technique be—
cause the municipality is not financing capital improvements. In
support of his conclusion, counsel cites City of Juneau v. Hix—
son, 373 P.2d 743 (Alaska 1962). This financing arrangement
could be distinguished from the method used in Hixson 1f the pre—
miums paid by the municipalities are subject to annual appropria—
tion. For this financing to work, there would need to be agree—
ments between each municipality and the financing entity in which
the payment of premiums 1is conditioned on the adoption of munici—
pal appropriations. It 1s also likely that each municipality
would need to acknowledge a moral obligation to make premium pay—
ments until the bonded indebtedness is retired. Because the debt
incurred under this proposal i1s not for capital improvements, a
municipality cannot unconditionally pledge general tax revenues.
However, we believe there i1s no problem making premium payments
from tax revenues generated by a municipality if, as explained
above, the governing body of the municipality retains the discre—
tion to appropriate amounts to pay the premiums.

I agree with legislative counsel that the committee
should seek the advice of a qualified bond counsel before this
bill is prepared for introduction. For example, without the con-—
currence of bond counsel, | would be hesitant to recommend that
the bill allow the issuing entity to use negotiable or nonnegoti-
able instruments or certificates of participation.
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I hope this memorandum will serve your purposes.

Sincerely yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

James L. Baldwin
Assistant Attorney General
JLB/pjg

cc: Michael Ford
Legislative Affairs Agency

Arthur H. Peterson
Department of Law
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The Honorable Steve Frank
Alaska State Senate

State of Alaska

P. 0. Box V

Juneau, Alaska 99811-3100

Re: AN ACT RELATING TO MUNICIPAL FINANCING
AND MUNICIPAL JOINT INSURANCE ARRANGEMENTS,
THE ALASKA MUNICIPAL BANK

Dear Senator Frank:

In 1986 the Alaska Legislature, under AS 21.76, gave Alaskan
municipalities, city and school borough school districts authority
to form joint insurance arrangements as an alternative to
commercial property, liability and workers compensation insurances.
This legislation was enacted to enable municipalities to "cope with
the adverse effects of constantly fluctuating insurance markets.
Availability and cost of needed insurance coverages has been
subject to wild swings which p?,ace a strain on the municipal

budgeting process. These wild swings are best illustrated by the
enclosed study published recently by the Insurance Services
offices. These severe swings in profitability have caused large

rate 1increases and restrictions of coverage for municipalities
countrywide.

In recent years, many states including, California, New York,
Texas, Louisiana, Arkansas, Michigan, Washington, Maryland, South
Dakota, Montana, Kentucky and I1llinois have passed enabling
legislation allowing their public entities, municipalities, school
districts, special districts, etc, to use alternative methods of
financing the costs of their insurance risks. Such capital market
financing methods as Bonds, Certificates of Participation and
Letters of Credit, are now being used to augment, supplement, or
replace commercial insurance. These alternative financing methods
are also being used 1in private industry. Self insurance, risk
retention groups and risk purchase groups are indications of the
continuing trend towards alternative approaches to insurance in the
financing of risk (costs of loss) . It is estimated that by 1990,
35 to 40 per cent of commercial organizations, both public and
private, will be using such alternative risk finance techniques.
In the public sector there are currently over 200 public pools such
as ours. In addition, most major cities, counties and states are



The Honorable Steve Frank Page two
April 12, 1989

self insured to some extent.

The purpose of this Act, then, 1is to allow municipalities and
municipal joint insurance arrangements organized under AS 21.76 to
utilize such alternative methods to finance the costs of
establishing self funded reserves to cover their liabilities. Such
funds would be used:

* to create capital surplus on a pre-loss basis to fund to
aggregate retention levels for multiple losses requiring
payments 1in excess of retention level.

* to fund large losses in excess of aggregate retentions
on a post loss basis in lieu of assessments.

* to augment, supplement or replace reinsurance or excess
insurance.

The amount of funds needed to accomplish these goals would be
determined by actuaries certified by the American Academy of
Actuaries. The Alaska Bond Bank or other lender would have right
of approval. They could either accept or reject our proposal based
on their underwriting criteria.

Currently, the AML Joint Insurance Association self funds the first
$250,000 of its Property and Liability losses. The first $350,000

of Workers Compensation 1loss is also self funded. This self
funding is accomplished on a pooled basis wusing a portion ofthe
member®s premium contributions. This pooled loss fund is

actuarially determined by certified actuaries, and along with
reinsurance and administrative costs 1is reflected 1in the rates
charged our members. Our reinsurance includes both an occurrence
limit and aggregate retention limits as required by AS 21.76.

The requested legislation would provide us with a "tool"” to use in
better managing the financing of our risks. It could be used to
reduce or replace reinsurance when 1its cost 1is expensive and to
supplement our program with coverages not offered by commercial
insurers. The fund could also be used to provide coverages for our
members at more favorable costs than 1is now provided by 1insurers.
Municipalities in other states have used this approach to provide
necessary funds at substantially less cost than those of insurers
when the market is "hard."” The cost of insurance premiums can be
likened to the cost of debt service on a capital instrument. It
the cost of debt service 1is less than the cost of conventional
insurance then certainly debt financing serves a legitimate public
purpose. Financing of its costs of risk also gives municipalities
greater control of their own destinies. These alternative
financing arrangements would give us flexibility and clout when
dealing with 1insurers. Flexibility in that we would purchase
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reinsurance in greater amounts when prices and coverage are The
inexpensive, and lesser amounts when prices increase and coverage
decreases. The clout comes from reinsurers knowing that we have
an alternative to purchasing our coverage from them.

In summary, the requested legislation would give Alaskan
municipalities and the AML Joint Insurance Association greater
protection against the cyclical swings of the insurance industry.
It would enable wus to increase our financial strength while
broadening our coverages and would give us a stronger bargaining
position with reinsurers.

Your support is earnestly requested and will be deeply appreciated.

Sincerely,

ARM, ALCM
Administrator

Enclosure

Copies to: Phil Younker, Chairman, Board of Trustees, AML/JIA
Members, Board of Trustees, AML/JIA
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Capitol Rm. 514 Senate Affairs Committee
MEMORANDUM
DATE: April 12, 1989

Senator Al Adams, Chairman
Community and Regional Affairs Committee

Senator Steve Frank

SUBJECT: SB 268, An Act relating to municipal financing and
municipal joint insurance arrangements; the Alaska
Municipal Bond Bank Authority; and providing for an
effective date.

SB 268, legislation developed and endorsed by the Alaska
Municipal League will allow municipalities and municipal joint
insurance associations to utilize debt financing to establish
reserves to self-insure against liability when the cost of
reinsurance is too high.

Recognizing that insurance costs were reaching levels beyond
the reach of many individual municipalities, the Fourteenth
Legislature passed legislation establishing joint insurance
pools. The proposed bill will provide a back-up tool that
municipalities and municipal joint insurance associations can
use 1in instances where excessively high premiums predominate
in the reinsurance market.

Drafts of the bill were reviewed by Eric Wohlforth, bond
counsel for the Alaska Municipal League Joint Insurance
Association, and John Havelock. Both attorneys have endorsed
the proposed bill and are of the opinion that the proposed
legislation, as phrased, 1is constitutional.

The Alaska Municipal League Joint Insurance Association has
offered to have staff available to answer any questions the
committee might have regarding provisions of the legislation.
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May 13, 1909

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AX 99811

Dear Senator Kelly:

It has come to my attention that the transmittal

appearing at page 1132 of the 1989 Senate Journal,
Senate Bill 270 relating to dispute resolution for certain

public employees, etc., contains an error in the
paragraph. The first point of description in

paragraph, regarding class one employees, describes
earlier version of the bill. It should simply be deleted.

I would suggest that this letter also be printed
journal to avoid confusing re
you.

CcC: Senator Dick Eliason
Chair, Senate Labor and
Commerce Committee
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April 10, 1989

The Honorable Tim Kelly

President of the Senate

Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 1Il, sec. 18, of the Alaska
Constitution, 1 cim transmitting a bill amending the Public
Employment Relations Act (PERA) to provide for binding,
last best offer/package binding arbitration for those
employees who are not permitted to strike ("class one"
employees) or employees whose strikes may be enjoined if
they begin to threaten the public health and safety ("class
two" employees).

The bill would also amend PERA to make it clear that
(1) only those employees whose services are essential and
whose work directly affects the public health, safety, or
welfare are class one employees; (2) an action to enjoin a
strike ay be brought in the appropriate court; () con—
tract terms imposed as a result of interest arbitration are
subject to legislative appropriation; and (@4~ the employer
may 1implement terms and conditions of employment from its
last proposal before 1impasse if, for class two and class
three employees, 1impasse has been reached and mediation has
failed.

These proposals were discussed at early budget summits.

The First two sections of the bill provide for last best
offer/package binding arbitration, which would simplify the
procedures that follow impasse; vrequiring the parties to
present their offers as a package will encourage each party
to submit reasonable proposals. Currently, there are few
guidelines for interest arbitration in PERA and no indica—
tion that interest arbitration is actually binding.

Section 3 resolves questions pending before the Alaska
Supreme Court concerning when a public employer may imple—
ment cerms and conditions of employment if the parties

reach impasse. The language 1in AS 23.40.200 (b) and (¢)

concerning in which court an injunction may be brought has
been amended to avoid conflict with the rules of court
concerning venue.



The Honorable Tim Kelly Page 2

I firmly believe 1in collective bargaining. However, the
current law leaves a number of questions unanswered. This
bill provides a simple procedure for binding 1interest
arbitration for those employees not allowed to strike. It
resolves questions about when a public employer can imple—
ment terms and conditions of employment which have left
public employers and employees alike uncertain about how
and when they may employ their 1legal options at impasse.

It eliminates any doubt that only essential personnel are
forbidden to strike.

By addressing the uncertainties of the current Jlaw, this
bill strengthens PERA.
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CONTINUATION of FISCAL NOTE ANALYSIS

This bill would amend the Public Employment Relations Act to provide for "last
best offer™ binding Interest arbitration to resolve negotiations Impasses for
employees who may not legally strike. For employees who may legally strike,
the bill also permits the employer to Implement new contract terms after
Impasse. The changes proposed will not, 1n themselves, have a direct
financial effect; however, the application of these changes in future
negotiations should result 1n more effective cost containment or reduction.

8/8K1/040416-9/3 Page 2 of 2
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April 15, 1989

To: Senator Dick Eliason, Chair
Members, Senate Labor & Commerce Committee

Re: Senate Bill No. 270; "An Act relating to dispute
resolution for certain public employees and
providing for binding interest arbitration for
certain public employees."”

NEA-Alaska strongly opposes SB 270 for a number of reasons
and we encourage your support in opposition to it as well.

Basically, this legislation 1is not needed in that the
apparent primary objective which 1is being sought, the right
to unilateral implementation on certain categories of
employees, already exists and is available to employers
under the Public Employment Relations Act (PERA), AS
23.40.070-.260.

SB 270 seeks to give an employer the right to unilaterally
impose 1its last offer before impasse on employees 1in class
(a)(2) and (a)(3), those who have the limited right or the
right to strike.

Unilateral implementation is already implicitly available to
an employer under the PERA, the National Labor Relations
Act, and nearly every other collective bargaining statute 1in
which employees have a right to strike in three (€))
circumstances:

* When the parties have bargained 1in good Tfaith,
utilized impasse or third party intervention procedures
such as mediation, and continued negotiations have
resulted in a stalemate, upon notice to employees, the
option to unilaterally impose its last and best offer
on mandatory subject of negotiations 1is then available
to an employer. Employees may, of course, chose to
strike at this time.

* Except for constraints which derive from a collective
bargaining agreement, an employer 1is free to make
unilateral changes on 1issues which are non-mandatory
subjects of negotiations.



* Unilateral implementation Js available to an employer
when the union unnecessarily delays or avoids
collective bargaining.

For employees in class (a)(@) with access to binding
interest arbitration as the negotiations dispute settlement
mechanism, neither the strike for employees nor unilateral
implementation for employers 1is available as part of the
process.

SB 270 has the effect of destroying an essential balance or
equity which 1is necessary for the collective bargaining
process to be successful. The parties must be able to come
to the negotiations table as equals in the process.

To give one party a unilateral advantage in the process
destroys the 1incentive of that party to negotiate in good
faith and would effectively negate the strike as an employee
option in that an employer would not be legally required to
come back to the negotiations table if it already possessed
the right of unilateral implementation.

Additionally, SB 270 1is substantially inconsistent with the
Declaration of Policy in the PERA, AS 23.40.070 where joint
decision-making and harmonious and cooperative relationships
between government and employees are put forward as the
means for achieving effective government.

Finally, this issue comes to the legislature not
unencumbered. It is currently before the Supreme Court with
the State already having prevailed at the Superior Court
level on 1its right to unilaterally implement terms and
conditions of employment.

We strongly encourage that the Committee thoroughly examine
all of the 1issues percipitating this litigation and 1its
attendant conditions before attempting to reach a conclusion
that SB 270 best serves the public interest in Alaska.

SB 270 1is not necessary from an employer perspective and 1is
extremely negative from the perspective of employees.

Thank you for your consideration of our position.

Respectfully submitted,

Bob Manners
Executive Secretary

x1Sapll
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Regarding the Governor®s proposed legislation to change the
PERA and give management the right to unilaterally impose I
have discussed it with NEA-Alaska staff, the NEA national
General Counsel, NEA national collective bargaining
specialists, Bruce Ludwig, Bruce Cummings, Eleanor Andrews
and a couple of other labor people.

The consensus is fairly clear that this legislation 1is not
necessary.

PERA is modeled on the National Labor Relations Act and it
is a good and comprehensive collective bargaining law.

1. Implicit 1in PERA 1is the right of management to
unilaterally 1impose terms and conditions of employment
after they have Dbargained in good faith and reached
true impasse.

2. When employees have the right to strike it is
implicit that management has the right to unilaterally
impose as stated above.

3. If the Governor®s legislation were to pass it would
have the effect of making strikes by public employees
illegal since there would be no reason for management
to go back to the negotiations table during a strike if
they had, wunder Jlaw, the legal right to unilaterally
impose.

- In other words, the equity or balance 1in the
collective bargaining relationship between
management and labor would be clearly tipped 1in
favor of management with the right to unilaterally
impose.

4. There is no question that management cannot
unilaterally impose when employees (category 1, the
essential service employees) have finality through
binding interest arbitration as they do in the PERA.



5. If this legislation were to fail, it could be argued
that the state (administration or management) would be
at a major disadvantage re subsequent efforts to
unilaterally 1impose in that 1labor could argue that
they sought the authority under law and the legislature
refused to give it to them, therefore, they cannot

unilaterally 1impose.

The basic labor principle is that management must negotiate
in good faith, make proposals and counter-proposals, utilize
and exhaust 1impasse procedures and then when true 1impasse
exists (stalemate with neither party making any substantive
moves), management then has the right to unilaterally impose
its last and best offer, and then employees have the option
of striking, accepting 1it, or trying to keep negotiations
going under the unilateral 1imposition.

- When the state unilaterally imposed in 10/87 it did
not impose 1its last and best offer but chose to 1impose
an earlier bargaining proposal. This was clearly a bad
strategy move on the state"s part.

In 10/87 when the state tried to unilaterally 1impose, APEA
challenged it on the basis bad faith, the personnel act, and
the merit system. They were able to get a TRO and then
entered into a stipulation with the state that there would
be no wunilateral imposition wuntil the Supreme Court had
finally decided the 1issue.

- This was a bad strategy move by the state since they
have tied their own hands by agreeing to the
stipulation.

The Superior could ruled that the state could not
unilaterally 1impose on class 1 employees because they have
binding interest arbitration and that 1is where the dispute
should be settled but they did rule that the state could
unilaterally impose the last and best final offer on class 2
and 3 employees and that 1is the issue before the Supreme

Court.

- This issue is complicated by the fact that it
includes the personnel act and the merit system as
additional considerations for the Court.

In talking with Ludwig, 1t is my impression that the
state can change the personnel act administratively so
that they can accomplish their goals and that they can
change the merit pay scales legislatively (see HB 241
and HB 242) but may not have to since these seem to
apply more to exempt employees and not bargaining unit



people. This should probably be <checked out more
thoroughly.

Thi bottom 1line, 1in my opinion, 1is that the state, after
gocd faith bargaining and reaching true impasse, could
unilaterally 1impose re work week, pay, health insurance
coverage or caps, and other basic conditions of employment.
The employees could then decide whether or not they wished
to strike.

I think a major problem, among many for the stare, 1is that
they did not reach true impasse 1in negotiations and that
they did not try to 1impose their last, best final offer.
This was clearly bad faith.

I think that the state is also a victim of 1incredibly bad
advice and no negotiations plan or strategy, and, as a
result of this, no credibility or trust with their employees
as to the legitimacy of the problems which are facing the
state.

For whatever it is worth.



LAW OFFICES OF
JEKMAIN, DUNNAGAN & OWENS

AM K JERMAIN A PROFESSIONAL CORPORATION GEORGE T. FREEMAN
AREY D CENACGAN 3000 A STREET, SUITE 300 D. KENNETH FORD
I\\I‘V%AI‘?LDL é}._l_SRIII\éI:PKEQN ANCHORAGE, ALASKA 99503 ggEER¥ E.TIEOIYNgERGER
EGORY_ C. TAYLOR TELEPHONE (907) 563-8044 JAMES_A. GASPER
RY C. SLEEPER FAX (907) 563-7322 ROBERT K. REIMAN

OF COUNSEL
MITCHELL D. GRAVO

May 1, 1989

The Honorable

Richard 1. Eliason
Alaska State Legislature
P. 0. Box V - MS 3100
Juneau, Alaska 99811

Re: Senate Bill 270

Dear Senator Eliason:

Thank you for your patient attention during my
presentation at the April 19 hearing on S_.B. 270. To assist you
in your determination, | have included a memorandum which
summarizes the points which | presented.

To reiterate, 1 cannot overemphasize the disruptive
impact the proposed amendments will have upon public sector
collective bargaining if they are permitted to occur. The
potential for litigation prompted by such amendments occurs at a
time when the Public Employment Relations Act, as presently
constituted, 1is becoming a "mature" statute through years of
interpretive court decisions. Injecting a new twist at this late
date tends to upset the balance that has evolved.

Furthermore, accepting such an amendment from a
governor whose tenure in office is definitely finite provides him
with the opportunity to impose a statutory change that will
burden all of us who rely on it for guidance far into the future,
after he 1is no longer part of the political scene.

I would request each member of the committee to
carefully scrutinize this piece of ill-conceived legislation to
uncover the negative ramifications it will 1impose upon public
sector employees for years to come.

For that reason, I would urge that you not recommend
the amendments to the full Senate or, at a minimum, conduct
further legislative review at another committee Ilevel.



May 1, 1989
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Should you have any additional questions or would like
to discuss the matter further, | am available at your
convenience.

Most sincerely,
JERMAIN, DUNNAGAN & OWENS, P.O.

Counsel to the Alaska Public
Employees Association

JAG:jg

Enclosure



MEMORANDUM

T0: Senators Eliason, Rodey, Faiks, Coghill, and
Kerttula / Senate Labor and Commerce Committee

FROM: James A. Gasper of Jermain, Dunnagan & Owens,
Counsel to the Alaska Public Employees Association

DATE: May 1, 1989

RE: S.B. 270 - Legal Deficiencies

Senate Bill 270, as submitted by Governor Steve Cowper,
proposes changes to the Public Employment Relations Act,
AS 23.40.070-.260, which primarily focus upon the interest
arbitration section of that Act at AS 23.40.200. Close scrutiny
of the language in the bill reveals that it is not only ill-
conceived for policy reasons but is legally defective and raises
the possibility for tension with other constitutional and
statutory principles.

1. The Unilateral Implementation Provision Has
The Potential To Violate Alaska“"s
Constitutional “Taking™ Clause.

The Alaska Supreme Court held in Storrs v. Municipality
of Anchorage, 721 P.2d 1146 (Alaska 1986), that a public employee
has a "property interest™ in his/her employment which requires
that minimum procedural due process standards be met prior to any
deprivation of that interest. Article 1, & 18 of Alaska“s
Constitution specifically prohibits the state from acting 1in a
manner whereby "private property shall not be taken or damaged
for public use without just compensation."” The Alaska Supreme
Court, which has been inclined to liberally construe this
provision in favor of the private property holder, determined 1in
the case of DelLisio v. Alaska Superior Court. 740 P.2d 437
(Alaska 1987), that an individual®s labor is a substantial
interest protected by Alaska®s constitutional due process clause,
Article 1, 87, and that the taking of sucl Jlabor without just
compensation violates Article 1, & 18.

A collective bargaining agreement establishes basic
wage, hours, and terms and conditions of employment for public
employees. It creates an expectancy which is equivalent to a
"property interest”™ under the Storrs decision. If a public
employer is permitted to unilaterally implement its last offer
prior to impasse under subsection (h)(2) of S.B. 270, a strong



argument could be made that such an action results 1in a "taking"
contrary to Alaska®"s express constitutional prohibition.
Therefore, subsection (h)(2) has great potential to violate
Alaska®"s Constitution.

2. Unilateral Implementation As Permitted Under
S.B. 270 Has The Potential to Violate
Constitutional Merit Principles and the State
Personnel Act.

Alaska®s Constitution demands, at Article XII, 86,
that "[T]he merit principle will govern employment of persons by
the state."™ The legislature has implemented that constitutional
mandate by promulgating the State Personnel Act, AS 39.25.010-
.220. The State Personnel Act prescribes "regular integrated
salary programs based on the nature of the work performed
. - . ." as one of the elemental parts of the state®s merit
principle. AS 39.25.010(b)(2).

Overall, the State Personnel Act establishes wage,
hour, and terms and conditions of employment for state employees
who are not represented by a labor organization. Merit
principles provide state employees with a certain minimunm
expectation as established by statute. Since the Storrs court
held that a public employee has a "property interest” 1in his/her
employment, the potential for a public employer®s 1imposition of
wages, hours, and terms and conditions of employment which are
less than the minimums established under the State Personnel Act
would violate constitutional merit principles as articulated
under the State Personnel Act. This argument 1is further
bolstered by language within the Public Employment Relations Act,
which provides at AS 23.40.070 that merit system principles are
likewise to be advanced 1in collective bargaining.

T 1is potential for a statutory conflict and constitu—
tional problems makes the proposed unilateral implementation

amendment under S.B. 270 a suspect piece of legislation. It
presents an opportunity to abuse well-established Alaskan legal
principles. Further legislative scrutiny 1is necessary to

determine whether or not the proposed amendments can be
reconciled with these other statutory concerns.

3. The Unilateral Implementation Provision of
S.B. 270 1Is Inconsistent with PERA As A
Whole.

The Public Employment Relations Act (PERA) is a
carefully crafted, well-balanced piece of legislation. It has
evolved over the past 17 years and, through decisional
interpretation by the courts, 1is reaching a mature, balanced



state which is now subject to a great potential for disruption by
the proposed unilateral implementation provision of S.B. 270.

PERA specifies at AS 23.40.070 that,

The legislature finas that joOint decision-
making is the modern way of administering
government. If public employees have been
granted the right to share in the decision—
making process affecting wages and working
conditions, they have become more responsive
and better able to exchange 1ideas and infor —
mation on operations with their administra—
tors. Accordingly, government 1is made more
effective. (ltalics supplied.)

Providing a public employer with the opportunity to
unilaterally implement wages, hours, and terms and conditions of
employment which are less than those in effect under contracts
contradicts the fundamental purpose behind the Public Employee
Relations Act as articulated in the foregoing excerpt. It should
also be carefully noted that the prologue of PERA states that,

[1]1t is the public policy of this state to
promote harmonious and cooperative relations
between government and its employees and to
protect the public by assuring effective and
orderly operations of government. These
policies are to be effectuated by:

Requiring public employers to negotiate with
and enter into written agreements with
employee organizations on matters of wages,
hours, and other terms and conditions of
employment. . . . (ltalics supplied.)

AS 23.40.070(2).

Unilateral implementation contradicts this express
policy. It also removes any incentive for an employer to bargain
with the representative of public employees. What actually
happens 1is that a greater likelihood arises that the public
employer will engage in "sham bargaining,” i.e., the employer
appears to negotiate in good faith but, in actuality, ultimately
intends to reach impasse so that unilateral implementation may
occur. The National Labor Relations Board has struggled with
this reality for many years but accepts it as a valid and
necessary counterpart to employees®™ wunlimited right to strike.

As one circuit court of appeals noted, the circumstances of
collective negotiations are so complex and esoteric, determining
the unlawful negotiations tactics of a party who 1is sophisticated
in such endeavors is extremely difficult from a mere examination
of the facts surrounding bargaining. NLRB v. Wright Motors,



Inc., 603 F.2d 604 (7th Cir.1979). Such an observation is
applicable here.

S.B. 270 has a great potential to encourage a public
employer to circumvent its bargaining obligation by pursuing shanm
bargaining, and then unilaterally implementing its version of a
contract. APEA would submit that this very real prospect
contradicts the entire scheme as advanced by PERA.

It is also noteworthy that the concept of unilateral
implementation as it arises in the private sector 1is subject to
an entirely different set of influences which do not find easy
application in public sector collective bargaining. Unilateral
implementation by a private sector employer after impasse in
negotiations can be effectively answered by the employees through
an immediate strike action.

By contrast, AS 23.40.200 imposes upon so-called Class
2 and Class 3 employees the prerequisite that a strike may occur
only if "a majority of the employees in a collective bargaining
unit vote by secret ballot to [engage in a strike]." The
limitations upon such a procedure are well documented 1in the
Labor Relations Agency"s regulations at 2 AAC 10.270-.280.
Prompt resolution of such a petition is not possible for the
format retires a prior determination by that Agency that (1)
impasse has actually been reached, (2) mediation has been
exhausted, (3) objections by the public employer are first
resolved, (4) an eligibility list 1is established, and (5) the
voting mechanics are prescribed by the Agency. The deliberately
ponderous nature of this scheme imposes a delay element which
necessarily advances public sector concerns, 1.e., it gives the
parties time to resolve their differences without actually

forcing the union to initiate a work stoppage. Posturing plays
as much a role as does the use of coercive influences.
Unilateral implementation upsets this balance. The opportunity

to unilaterally implement at any time while the employees only
enjoy a limited and protracted right to strike suggests that PERA
was deliberately structured to impose a limitation upon the right
to strike for the purpose of encouraging negotiations rather than
permitting self help by each side.

Furthermore, Class 2 employees are not only permitted
to strike after exhausting the delaying procedures of the Labor
Relations Agency but may also face injunctive action after a
showing that the public health, safety, or welfare is jeopardized
by the work stoppage. The issuance of an injunction then
requires that the parties continue negotiations again to impasse,
at which point Class 2 employees are entitled to interest
arbitration. However, the existence of the limited right to
strike/injunctive relief/subsequent negotiations/interest
arbitration mechanism for Class 2 employees is designed in such a
manner that unilateral 1implementation 1is inconsistent with this
schere. There 1is little incentive for the state to negotiate 1in



good faith after the issuance of an injunction if it has
implemented wages, hours and terms and conditions of employment
which are to 1its own liking. Any post-injunction negotiations
prior to impasse and the delay inherent in the selection of an
interest arbitration panel and the issuance of an award subjects
the employees to the inequity of employer-generated contract
terms with little serious hope that the parties will reconcile
their differences. There 1is little victory in obtaining an
interest arbitration award which is favorable to public employees
where the employer has been permitted to disregard the entire
process by 1imposing 1its version of a collective bargaining
agreement knowing that the process 1is structured to favor 1its
interests through the delaying time table imposed by statute.
Under such circumstances, the public employer®s approach will be
a "rush to impasse” so that it may unilaterally implement,
knowing the public employees are bogged down 1in the restrictive
time frames of the statute.

Within the scheme of the Public Employees Relations Act
as presently constituted, unilateral implementation has little
practical value other than as a preemptive device for employers
to undermine the entire collective negotiations process. S.B.
270 has a great potential in this sense to directly undermine the
express purposes of this act.

4. The Unilateral Implementation Portion of
S.B. 270 Permits the Public Employer To
Impose Its Version of A Collective Bar —
gaining Agreement Even During the Ternm
of A Labor Contract.

A very common practice 1in negotiations 1is for the
parties to mutually extend the terms of a collective bargaining
agreement and maintain the status quo to give some stability to
the entire process. Subsection (h)(2) clearly states that the
public employer may implement after impasse but does not address
the situation where the parties are engaged in collective
negotiations during the term of a collective bargaining agreement

which has either not expired or been mutually extended. Under
such circumstances, the collective bargaining agreement continues
in full force and effect. However, the statute as drafted

permits a public employer to unilaterally implement
notwithstanding the existence of a valid collective bargaining
agreement.

This result is contrary to practice even in the private
sector and confers the employer with an advantage which cannot
effectively be answered by an employee association, especially
where the collective bargaining agreement 1in full force and
effect contains a no-strike provision or, 1in the case of an
acknowledged breach of that agreement, would constitute an unfair



labor practice and require the time consuming exhaustion of
administrative procedures before the Labor Relations Agency.

S.B. 270 fails to address this potential disruptive
influence and confers upon the employer an unprecedented
opportunity for over-reaching and an incentive to engage in shanm
negotiations for the purpose of reaching 1impasse as quickly as
possible.

5. The Issues Raised bv the Unilateral
Implementation Provision of S.B. 270 Are
Premature.

Currently pending before the Alaska Supreme Court is
the precise question of whether or not the Public Employment
Relations Act confers on a public employer the opportunity to
unilaterally implement its last best offer prior to 1impasse. The
court has an opportunity to resolve this 1issue without c..nendment
to the statute and to create a rule of law which will resolve the
exact 1issue being raised by the amendments. To proceed with a
legislative approach to this problem would effectively deprive
the judiciary of its opportunity to interpret the statute. It
would also suggest to the Supreme Court that the state lacks a
good faith motive 1in bringing the unilateral implementation 1issue
before it on appeal where its actual motive was to secure an
express amendment to this statute and reach the same result
without the benefit of the judiciary®s analytical process.
Amendment at this time would constitute an affront to that
judicial process and would suggest legislative contempt for the
judiciary®"s legitimate function in resolving this interpretive
matter.

It 1is also significant that the Statehas stipulated to
continue the status quo, 1i.e., the terms of the expired agreement

pending the Jupreme Court®"s resolution of this issue. For the
Governor to initiate legislation to circumvent this stipulation
reveals a total lack of good faith on his part. The legislature

would want to avoid becoming entangled in such a questionable
practice.

6. The Unilateral Implementation Provision
Constitutes Illegal End-Run™ Bargaining.

In many other jurisdictions where statutes regulate
public employee collective bargaining, an attempt by either the
employer or the employee organization to obtain a result which
cannot be accomplished at a bargaining table by petitioning the
legislature to change the law is denominated "end-run bargaining”
and is an unfair labor practice. This 1is precisely what S.B. 270
attempts to do; imposing an amendment to the Act to unilaterally
implement a last best offer constitutes a violation of the



principle that collective bargaining agreements are reached at
the bargaining table, with the ancillary assistance of mediation
and/or arbitration, rather than through legislative enactment.
This principle 1is based upon the belief that the public sector
statutes as established are sufficient to provide adequate
guidelines for negotiations. That presumption has not been
rebutted by the governor 1in his presentation of S.B. 270. In
effect, what the governor has done 1is unlawful under the Public
Employment Relations Act to the extent it constitutes a "refusal
to bargain”™ under AS 23.40.110(a)(5) and instead seeks to create
a negotiating advantage by changing the law.

Fundamental principles of fair play require that the
Legislature reject this approach for if the Senate "opens the
door™ on this type of cii“cumvention, every negotiation session 1in
which one of the parties 1is unsuccessful will lead to lobbying
before the legislature, introduction of proposed legislation, and
other assorted efforts which take the focus of this process away
from the bargaining table and instead require the legislature to
intervene for the purpose of creating an advantage for one side
or the other. Unless the Legislature wants to become regularly
immersed in the collective bargaining process, this would be
unwise precedential policy.

JAG:jg
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

ALASKA PUBLIC EMPLOYEES ASSOCIATION,
Plaintiff,

V. Case No. 3AN-87-10148 Civ,

STATE OF ALASKA, DEPARTMENT OF
ADMINISTRATION, DIVISION OF
LABOR RELATIONS,

Defendant.
STIPULATION

IT IS HEREBY stipulated by and among Alaska Public Em
ployees Association ("APEA") and the State of Alaska, Department
of Administration, Division of Labor Relations ("State"), through

their respective counsel that:

1. A case of- actual controversy in the state exists

between APEA and the State.

2. The controversy, as evidenced in the pleadings on
file with Superior Court for the State of Alaska, Third Judicial
District, at Anchorage in Case Number 3AN-87-10148 and Case
Number 3AN-87-10090 includes:

a. Whether the State has the power in the
collective bargaining process, inthe absence of a valid existing

collective bargaining agreement, upon the reaching of impasse to

STIPULATION/Page 1 of 5
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implement unilaterally terms and conditions of employment, affect—
ing employees 1in collective bargaining unit represented by APEA;

b. Whether the State, in the absence of a valid
existing collective bargaining agreement, may upon the reaching
of impasse implement a pay plan 1inconsistent with A.S. 39.27.011-

.025 covering employees in collective bargaining units repre —

sented by APEA;

C. Assuming that the State has the power to 1im—
plement unilaterally terms and conditions not contrary to statute
or regulation after impasse, may the State selectively implement
terms and, if so, what effect does such implementation have upon
the remaining terms and conditions of the prior, expired collec—
tive bargaining agreement;

d. May the State upon impasse 1implement terms af—
fecting Class 1 employees, as that term is defined in
A.S. 23.40.200, or must the State maintain the status quo of the
expired collective bargaining agreement prior to submission of un—
resolved 1issues to arbitration under A.S. 9.43.030 and prior to
submission to the Alaska Labor Relations Agency under
A.S. 23 .40.190 and A.S. 23.40.200;

e. May the State upon impasse implement terms
affecting either Class 2 or Class 3 employees, as those terms are
defined 1in A.S. 23.400.200, or.must the State maintain the status

quo of the expired collective bargaining agreement prior to the

STIPULATION/Page 2 of 5
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union receiving final results of a strike authorization vote

conducted pursuant to 2 AAC 10.270-.280;

3. The State agrees that it will not, in the absence
of a wvalid existing collective bargaining agreement, implement
unilateral changes in terms and conditions of employment
affecting employees 1in the collective bargaining unit represented
by APEA contrary to A.S. 39.25. 150(17), 2 AAC 07.805 and
A.S. 44 .12.010-.025, and therefore the State will not contest the
legality of such wunilateral implementation in the Declaratory
Judgment proceedings.

4, Effective November 6, 1987, the State shall rein—
stitute the status quo existing as of October 15, 1987, with re—
spect to wages, hours, and terms and conditions of employment as
it affects the APEA collective bargaining units. This implementa—
tion shall be prospective only and shall not affect any action
taken from October 16, 1987, through November 6, 1987. The par—
ties expressly recognize that no party is required or may be com-—
pelled to grieve and/or arbitrate any disputed action taken be—
tween these dates; the parties may agree on a case by case basis
to grieve and/or arbitrate any such dispute. The status quo
shall be maintained until, any one of the following events occur:
a) a decision is rendered by the Alaska Superior Court, or if ap-—
pealed, the Supreme Court, vregarding the Declaratory Judgment to

be filed pursuant to this Stipulation;”~”) legislation is~"aTsed”

STIPULATION/Page 3 of 5



into law which affects any 1issue identified hereim,_or AQ&) the
parties reach an agreement.

5. For purposes of this Stipulation and the Declara—
tory Judgment based hereon only, the parties agree that negotia-—
tions were at impasse between the State and APEA as of Octo—
ber 16, 1987. Stipulation of impasse for purposes of the Declara—
tory Judgment shall not prevent APEA from seeking a determination
before the Labor Relations Agency, through an unfair Jlabor prac-—
tice charge, that the State was not at impasse with APEA as of Oc—
tober 16, 1987.

6. The State and APEA are free, to file alleged unfair
labor practices with the Alaska Labor Relations Agency which may

have occurred during negotiations.

7. The parties are free to seek binding arbitration
%

for Class 1 employees pursuant to A.S. 23.40.200.

8. It is the desire of the parties to return to
bargaining and to seek mediation without those negotiations being
used in any way before a court or the Alaska State Labor
Relations Agency. Therefore, ”“ny negotiations after the date of
this stipulation may not be used to prove that there was no

impasse between the parties on October 16, 1987.

Date: 6 /?2<P7 M J
~~7 Wi 11iam ft. .Tpr*hain

Attorney for Public Employees
Association

STIPULATION/Page 4 of 5
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Court, 740 P.2d 437 (Alaska 1987), that an individual®s labor 1is

a substantial interest protected by the due process clause of the
Alaska Constitution, Article I, 8 7, and that such a taking of an
individual®s labor without Just compensation violates Article 1,

g 18.

To the extent unilateral implementation permits the
public employer to put into effect wages, hours and terms and
conditions of employment which deviate from those established
under a prior collective bargaining agreement or the State
Personnel Act, the State would be engaged In a "taking"™ contrary
to Alaska®s express constitutional prohibition. On this basis,
the amendment proposed 1in S.B. 270 has the potential to violate
that constitut lona] provision and requires legislative scrutiny
to determine an alternative solution.

2 . Unilateral implementation Under PERA Ha3 The
Potential To Violate the State Personnel Act.

Alaskals State Per3cnnel Act, TIt.le 39, Chapter 25,
AS 39.25.010-". 220, establishes minimum wage, hour, and terms and
conditions of employment for State employees who are not
represented by a labor organization. The thrust of these
provisions is that state employees have certain minimum
expectations established by statute. The Alaska Supreme Court
has held that an employee has a "property 1interest”™ in his/her

employment which requires that procedural due process minimum
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standards be met prior to the deprivation of that interest.
Storrs v. Municipality of Anchorage, 721 P .2d J146 (Alaska 1986).
There 1ia a potential that the position of the State In
collective bargaining with an exclusive representative will
propose wages, hours, and terms and conditions of employment
which are less than the minimums established under the State
Personnel Act. Since both PERA and the Personnel Act intend to
advance "-merit principles,”™ any attempt by the State to Impose
through unilateral 1impisnentation a collective bargaining
agreement which varies from these minimums presents a possible
violation of the state Personnel Act. As such, this character of
the unilateral Implementation amendment suggested by S.B. 270
requires further legislative scrutiny to determine whether it can

be reconciled with other statutory concerns.

3. The Unilateral Implementation Provision of
SB 270 Is Inconsistent With Other Portions of
PERA.

Under AS 23.40.200(c), so-called "Class 2" employees
may strike subject to the requirement that they (1) first conduct
a strike vote by secret ballot, AS 23.40.200(d), and (2) subject
to the possibility that the public employer or" the Labor
Relations agency successfully enjoir.3 the strike after a showing
that -the public health, safety, or welfare 1is jJjeopardized by the
work stoppage. The 1issuance of an 1injunction then requires that

the parties continue negotiation®s once again to.impasse, at which
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point cl1aP9 2 employees ere entitled to interest arbitration.

Clearly, the statutory scheme contemplates a limited
right to strike and post-injunction negotiations. However, there
is little 1incentive for the State to negotiate 1in good faith
after the issuance of an injunction 1if they have unilaterally
implemented wages, hours, and terms and conditions of employment
which are to their own 1liking. The entire process is thus
rendered superfluous, and any post-injunction negotiations prior
to deadlock and the delay of interest arbitration subjects the
employees to the inequity of employer-generated contract terms
with little hope for serious possibility that the parties will
reconcile their differences.

This potential 1is even more probable for so-called
"Class 3" employees who have a right to strike after conducting a
strike vote. Once the public employer has unilaterally
implemented terms and conditions of employment to its own liking,
there 1is no incentive tc negotiate 1in good faith with Class 3
employees where it can preclude Class 1 and Class 2 employees
from engaging in a strike action. On this basis, the employee
solidarity usually associated with a strike action 1is
successfully circumvented by compartmentalizing employees into
different groups and using economic pressures which cannot be

effectively combatted, as 1is the case in private sector strikes.
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Therefore, the scheme of PERA for the dif ferent classes
of employees has little value 1if unilateral 1implementation can be
used as a device to defeat the supposed economic benefit
conferred by strike action. The amendment to PERA set forth In
S.B. 270 has the potential of directly undermining the expressed
purposes of the Public Employment Relations Act.

4. Conclusion.

The amendments contained In S.B. 270 raise substantial
constitutional and legal problems. It is imperative that these
issues be more specifically reviewed vis-a-vis these

constitutional 1impairments.

WKJ:JAG:Jg
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MEMORANDUM

TO: Senator Dick Eliason
Chair Senate Labor & Commerce Committee

FROM: Don Clocksin
Chief Counsel, ASEA

DATE: April 17, 1989
RE: Senate Bill 270 - PERA Amendments

Our File No. 3039.28

The Alaska State Employees Association ("ASEA") totally
opposes SB 270.

I . BACKGROUND

The Public Employment Relations Act ("PERA"™) was adopted
in 1972. It allowed public employees to <collectively bargain and
to either strike or engage in mandatory arbitration regarding
wages and working conditions.

In 1988 the Governor attempted to unilaterally 1impose
new;working conditions on some state employees. His actions were
challenged and the case has been appealed to the Alaska Supreme
Court. We expect a decision this summer.

1. SB 270
Senate Bill 270 will do three things:
A. Implement "last oest offer/total package"

arbitration for those employees who cannot strike,-

MEMORANDUM PAGE 1




B. Render arbitration decisions advisory rather than
binding by allowing the Legislature to reject a monetary award.

C. Allow the Governor to unilaterally impose new wages
and. work rules on employees who —can strike well before those
employees can exercise the right to strike.

. DISCUSSION

ASEA is neutral on the first provision (11.A, above;
Sections 1 and 2 of the bill) at this time.

By allowing the Legislature to reject an arbitration
award, this bill will make arbitration binding on the employees
and advisory for the Governor. Therefore, the reference to
"binding" arbitration in Sections 1 and 2 is misleading.

The third proposed change is the one with the most

devastating effect. Right now, once the parties cannot agree on
wages and work rules (i.e., "impasse"), it takes as much as
several months before employees can get the right to strike. They

must; 1) petition the State Labor Relations Agency to schedule a
strike vote; 2) participate in additional mediation if ordered by
the Agency; 3) participate in a formal administrative hearing if
the:State objects to a strike vote; and 4) conduct a statewide
strike vote election. See 2 AAC 10.270-280 and .400-,4j0.

Because of necessary notices, time periods, disputes
about which employees may strike, etc., the employees would
receive permission to go on strike months after the Governor had

imposed new work rules.

MEMORANDUM PAGE 2



This imbalance in the use of economic weapons will
destroy the balance contained in PERA. If the Governor can refuse
to reach agreement and impose, for example, a 12-hour work day at
a 50% wage cut - and do so without immediate fear of a strike or

an arbitrator > decision - the right of collective bargaining

will be 1irreparably damaged.

DC:bls/101

MEMORANDUM PAGE 3
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Sec. 39, AS 134140 la amended 1o read
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A new section 40 should be added:
SecA& 8213 40 1S amendedb ga{]ew subs?ﬁtlon to read:
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n|n ua Who cson a.firm that files and maintains
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SECTION 39
? C 2130 900 DEzFﬁNITIONS FOR TITLE.

age 18, Lines 8

. nirdnart
TR0 SRR Pt wnch ncluces tir-pary
SECTION 40

This section deletes the now obsolete or redundant statutes:

gigzg Genera ?po
icense.
§ |tor aI@’c tlons
|Sc%tr|,(s)n orI ICac:(t)or% License.
%% %?% Co}]tents o?Llcense @djuster)

AMENDMENTS NEEDED:

L TION 6, Page 2, Li
%ngo?d \(?Vlthai shc!ﬂ d2be changed to "within."

2. SECTION 8 Page 4, Line 2 L
%Ee Wor glscrgatlon shou]ld be changed to "discretion."

3. SECTION 8rPage 4, Li _
Ee word "repre enta|ﬂves "should be changed to "representative."

4, ION 13, Page 7, Line 28
igigT enera at% r%? dnad2 ster 50 the line reads Agent, general agentr
uster. soLcitor an roke |censesmust be ..
5. SECTION Pa Line 25 -29 and Page
En%ﬁ%gae” tF}g nev9 éﬁguage and rescing tlge (?ellétlon of the existing

. qgclé)tl}l] 2], Paﬂ% 11, Line 28

7. SECTION 34, Page 16, Line 27

Add the word "or' after the semicolon at the end ofthe line.

8. %EIS shomg’%epa e ]d7dj_t|(r)1ere2a%and Page 18, Lines 1-7

AS 21 34.140(b ded by adding a ne ararahtorad
S% Lh(%lrlg o gladya qu egulavtvl % Pternatleve to a bond
uwed 645 this section.

A new section 39 should be added:

3886D



SECTION 34

ec. 21.27.390 ISSUAN&E OF TEMPORARY LICENSE.
Page 16, Lines 15-29 and Page 17, Lines 1 -

his section remoyes the langu ere rdin thedlrectorado tln equlation
Oret ﬁolsfsuur%ﬁgﬁeola%é?g%l%%r 'yhecs?enstlon aflsos?nta eegtget%erglae |tor aI l a ags
nera agent. In addition, the section removes. agra ﬂ] Hg
d eparin ora
rary Ticenses

f‘ e Issughce o temgorargl Lcensetfoan IndIvi
Icense examdnatl)on under th ne rvision af an insurer. W? P/
e due only to emergency situations or enlistment in the

al ﬁ %)rr}]/StrUG {0

SECTION 35
(Bége 17 (e o -1
Tl e oty e e SO s

SECTION 36
? age11%7LL]i%%ga)16 2)
This se(itlon P,IVES the dlrectolrarhle authontg t0 rekf 3edhoe Itlge alfu?g t%pgllncter% efor

the a%p Icant’s previous similar license was revoke 0
surrender It.

SECTION 37
21.27 460
Esggei Llnega%z -28)
This section makes editorial changes only.

SECTION 38

ec. 21.34.140(h
EPage 17, lee(zb and Page 18, Lines 1-7)

Thlﬁ sectl Jis.n error. |t stren Hw t] bond re uwemegts for surplus lines
8? |s Iangdp e was In ra utw @gose P \/ een
eted. An amendment Is. OUI|IH at the erhdo the ctlo(? ana

secHo%a s(? Is ubsection which allows irector to adopt a aternatlve
t0 the non byregualon
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SECTION 29
B 15 s 195y 1C DISPLAY OF LICENSE

This section makes editorial changes only to incorporate general agent, broker
djuster

and a JUSTEr [ICENSES.
SECTION 30
o R0 M TAANGE 5 GFCORDSIFORM AND cONTENT,

This section makes editorial changes only to incorporate general agent licensees.

SECTION 31

ec. 21.27.350(c
?Page 13, L|ne(s)20 -29and Page 14, Lines 1-2)

This section makes editorial changes only.

SECTION 32
ARG FERORTA AR AL e FOR e

Thlssectlon |mar|Iy akes. edito r|a t}]anges Theonesub tantive chang
the addit |o'1 anew suhsection (g)which give ﬂlrectort e authority to
adopt requlations to implement, define and’ orcet e section.

SECTION 33

7.380 _LIC CONTINUATION,
?age §L3|ne52 |E)an Page 1(% LljrAfesl -14)

p]lS sectlon makes several editorial chan%es and adds a new su ﬁsectlon (

|ch ?] sthata ﬁenaee who does not wish to.continue t Ilcense ust
urren th en e to the djvision to avgld sHspensmn an r ocagono e
|ce se ?e uent

VK ep fenseef s to surrender the license an Hu
[evo ormer licensee ecomedssubject to reexammatlo f
Icensee’ever wishes to get relicense

3886D



SECTION 23

¢. 21.27.310 .
ESage 10, Llne(% and Page 11, Lines 1-6)

This sect|on makes editorial changes to clarify the requirements for a trainee
adjuster license.

SECTION 24
21.27.310(b

oA 1

The sectlon uwes hatt n]e licensed afljcusterwh Ploys

q,ir
ustlmme trainee’s [icense app ation’fo the

e | nee adjuster
eapproprla m:ense ee.

ral
division wit

SECTION 25

ec. 21.27.310(c
?Page 1, Ll:he(s)15 -20)

Th| section requires a rane to ohtain an.adjuster license within
f onth s%% *e Metralneea Jus{erﬁlcense 1Qh|SW|II put

anou? eamellmlt tﬁ ta ellcense

SECTION 26

¢. 21.27.310
?Sage 11, Llnegg%l -25)
This new subsection mandate% that.if a trainee aoHuster licensee 1s nat in
compliance with the section, the trainee adjuster Hcense is terminated.

SECTION 27

ﬁleékﬁ&ggfa?é)@ [ﬁ]%l% dE Og? GENERAL AGENT AS ADJUSTER:

(Page 11, Lines 2 -29and Page 12, Lines 1-4)

rTet\}\l/%rs(?ctlon makes editorial changes to add general agent licensees and minor

SECTION 28
21.27.330 _PLACE OF BUSINESS
? age 1% L3|nes 5-1 A)

This section makes editorial changes only.

3886D
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Editorial changes only to reflect the fact that a solicitor may be employed by a
general agent.

SECTION 18

Bt bR -1
An ediiorial change to reflect the fact that a solicitor rnay be employed by a
general agent.

SECTION 19
Chrt i -

This section is amended so that indjviduals, while licensed as solicitors, mav not
be \lcensed as a generaﬁi agent, in addltlon t0 the exc?usmn oafagent and broker.

SECTION 20

2121, ITY FOR SOLICITOR.
?ngg]Q,ZE|%2823€I¥|8F))LOYERS RESPONSIBIL OR SOLICITO

Editorial changes to reflect the fact that a solicitor may be employed by a
general agent.

SECTION 21

Sec. 21.27.270@2 LICENSING OF NONRESIDENT AGENTS, GENERAL
ENTS, BROKERS, OR A E

(Pége g,slllne andSPa%e 1(5,) Hr?es f—SS)

This section W_akes editorial changes to allow nonresident general agent
licensees in this chapter.

SECTION 22

ec. 21.27.280 DIRECTOR AS AGENT FOR SERVICE OF PROCESS.
Page 10, Lines 6-28

This section makes sever I?%itoa'al chanaes anp deletes the rfegwire ent that

the divisign keep a record ofthe day and fjour.qf the seryice the legal .
rocess..%n %O{YGCG tangﬁt y malllng are aYreath Incorpordted in

da edayo
e service (?ocu ents which t edms%n prepare
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SECTION 12

?S age 172Z|%%g(a1)5 -25)

This sectlonmakes housecleaning amendments duet the incorporation of
8 Pera aagent atppomtments?ntge sectlnon AS 21.21. 00, that pPevﬁ)us?y had
nly pertdined to'agent appointments.

SECTION 13

? age]72Z|%g(s) 26F%5and gage 8 TmEel\slTloliz&ICIE'\ISES'

This aectlon m?kes editorial chap eﬁ only. Anamendment is needed, though, to
Include general agent and adjuster licenses.

SECTION 14

¢. 2127160 SCQOPE OF LICENSES.
?Bage8 Lines 13 -2

Eo||tor|al changes are made so.the gctlon refers to generala.g nt, broker
f icItor and a%usg censesllna |t|oP to agent Iicenses ﬁe sect]c]gn also
ists the three broad types oflicenses: all lines, property/casualty or life lines.

SECTION 15 -

ec. 21.27.190(c
2Page8 L%les(zl? -29and Page 9, Line 1)

Thi ctl nisinerror, Itipcre the roker bond re uir men
mdisv? uals who /or [)ora}1 ab brhls ; dbq

su se ave eleted. namenmntsneaa an escrl ed
att grﬁ)(? fdthesectlona anaEsw

SECTION 16

21.27.199
% %ge Lines 2 -4)
An

W SU sec lon is. added éhat would allow the dlrector to establish alternatives

ne
to the bro |cen3|ng ond requirement by regulation.

SECTION 17

Esc. 2192E240 FE FOR AND CUSTODY OF SOLICITOR’S LICENSE.
age 9, Lines 5-1
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SECTION 8
f)eacgezé Lines 23 QfQL\ LPaaé (ilAgn(f EgageOSR Lings %SE'
In addition to the general ? r Pt housecLeanmﬂC?mendment this % Alopoadds

educatlonfll ey ments for licensure yms tlnﬂ high sc ma. or
its equivalent. ' It also nguwes three years of insurarice adminis tration Work
experience for a general agent license.

It also adds athreeg/ zir experience re |reme]ntforabroker license. This
requirement is currently in‘the division’s regulations

This sectlon also incorporates.qua |f| ns fo oI| ltor and adjuster licenses
werepm ectlgn 2?0}8 J 2%58 respe]ctlve ot

V%%Ca c[%%ug% repealeg In section t |s b|

This sectloP also adds a grovmon to allow the dllrectort estabh?h additjonal
educational or experience requirements by requlatmn. The requlation }the

rance Industry is moving to.continuing education. requirements an
co?lue e course l%l SFW R ISion would%l?owt e director to incorporate such

provisions wit out a statute change.

SECTION 9

(Bl 5 U188 210 Page 6 Lines 12230 >

BSOS 2 PSR g e fom St

SECTION 10

¢. 2127100 = APPOINTMENT QF AGENTS OR GENERAL AGENTS
%Sage Lines 14 - 29anM’age Lmec}

This secI onl rorates enera ﬂ]entrfﬁ)pomtmeng and deletes references to
thes eC| ICS. 0 agﬁ ment or e section adds a rovhsmn regumng
su ers and t e|r eral agents t t}?v a contract anddtbatt e contract

ocumentmust be fper anent oth arties and be available for
Inspection by the dlreg 09 yRYROHP

SECTION 11

f G 2110 2T%M OF APPOINTMENT

Nis section makes housecleanln% amendments and adds a provision that the
irector may revo ean appointment.
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AF V* i

Department ofCB mmerce ?nd Economic Development i b o
Ivision of Insurance 1

SB 273 Sectioned Analysis
Foran Actentitled: ~ "An Act relating to the licensing of insurance

agents, gener I"agents, grokers SO|IfIt0rS
a uster and firms; and providing for an
effective date."

SECTIONS 1-5
% %gg 010(a z 21.27.101(b), Sec. 21.27.030(a), Sec. 21.27.030(d) and
reFe ’nve
Page 1and Page 2, L|nes 1-14)

This b,llmakess%veral 'housecleaning” amendments One o f)@l %Venera

%mensure enerala ents arec rrentl ce edun e hich 1s
f ec Rterth tIcenfes |n urers. ectlxgs ener age | ensmire to
the e tanq roker |ce surﬁ pter 212 lon 40 of the pill deletes
gene agent licensure trom 21.

SECTION 6
R UMY OF AT

General :%rqents are added per tne exL%Ianatlon for Sections %elr)d tCurrent law

mpts exa Ination applicants who have previousl he same type
o?ﬁc nsewrh ﬁlve ear éJn nis sectlonpggt‘er {neexceptlonstoyp

examinatjon ortenin rior licensure s t0 two
¥ears andI aﬁc?mgaquaq cation that t eprPor Icense Xt een revoked

Or any reason.
Other housecleaning amendments are included.

SECTION 7

?S%gez %ZIZ |918e(s)(% -22)

arifies that the director ma coné ctW|‘1an out?lde testlngservme for the

zﬁj str tion of e ?mlnatlo s and the collection of examination fees, rather
Ivision collecting examination fees.
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SENATE COMMITTEE REPORT

FIRST COMMjJtTTI*F OF REFERRAL

Date Of 5-11AY WOTICde Sh - zZ Db 0
IN ACCORDANCE 1/ITH UNIFORM RULE 23

FURTHER FIN

**F1SCAL NOTE(S) MUST BE ATTACHED
IN ACCORDANCE WITH AS 24.08.035

DATE TURNED INTO OFFICE
4/12/89 Liho
Mr. President:

SB 2.73
L&C Committee considered

licensing of insurance agents, general agents, brokers, solicitors,
adjusters, and firms; efd

and recommended:

[ replace with CS Z2.~1~ CL"-(L) [1 same title
new title

[ Jattached amendment(s) and

[ 1 letter of intent adopted

do pass
] do not pass
] no recommendation
1 individual recommendations
] further referral to kfe)

Dcpf CAlConomierc-c {-IZIyll0 L-for56773+ CS5e3279)

FISCAL NOTE(S) attached zero [ 1 fiscal impact
[ 1 appropriation no FN attached [ 1 Gov. FN introduced w/ bill

MEME S SIGNING DO PASS OTHER RECOMMENDATIONS

& &

Chair signature and reconfiendation
[ ] Committee backup attached



