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WEIGHT v. OITY OF PALMER

Clto as. Alaska.

Alnskn ]3I

408 1~d 320

other hand, it is recognized that the loca- The test which we must apply is whether

tion of an industry in a particular com-
munity may have widespread economic
benefits and that these do fulfill the public
purpose and the general welfare of the
community, broadly conceived. The ten-
dency in most of the modern ease law is to
broaden the notion of public purpose to in-
clude such projects as the one contemplated
by the City of Palmer.18

In Walker v. Alaska State Mortgage
Association, 416 P.2d 245 (Alaska 1960),
and in Sttber v. Alaska State Bond Com-
mittee, 414 P.2d 546 (Alaska 1966), such
broad notions of public purpose were ap-
plied. As we observed in the Subcr ease,

"The basic objective of government is
to protect and i)romote the health, safety
and general welfare of the people. When
a condition of affairs appears in the
state which presents a threat to the ac-
complishment of that objective, the ([q_ov-
ernment has tlie right, and the obliga-
tion, to cope with such threat by what-
ever measures, within constitutional lim-
its, that arc necessary or appropriate.”
414 P.2d, at 551-552.

4% The role of the courts in matters
of this kind is relatively limited. Our
function is not to determine whether, as
prudent burghers, we might think this plan
wise.  City of Juncati v. Hixson, supra.

12. In the eases applying the public pur-
pose doctrine and tbc public aid limita-
tions to the fields of transportation, recre-
ation, and parking, courts Imvc placed

the plat: is so unreasonable as to transgress
the limitations of our constitution. It the
plan of action were plainly foolhardy, or
If it amounted to tlie pledging of credit or
the giving away of assets without any
corresponding  discernible  benefit, we
might he persuaded to strike down the plan.
But that 1S not the case here.

[5]  The benefits from thc plan of the
City of Palmer may be enjo -d in part by
some individuals more than b, others. But
collective advantages to the community at
large can be perceived quite readily. ~Al-
though the development of industry is not
always an unmixed blessing, as it may
impose burdens upon other pubiic facilities,
it 15 hard to see how the City of Palmer
could be hurt by the location of an industry
within its boundaries. Its plight at the
moment is that of an eroding economic
community. If the city fathers and the
viters of the community feel that this
plan of action is necessary, it is not . r us
to retard them. It is within their Ic 'Sla-
tivc province to determine whether the ad-
vantages on weigh the risks.

« Because we think tbc public purpose of
the EFO]GCI has been demonstrated, we find
the bond issue valid.

Affirmed.

considerable emphasis on tlie public im-
portance of the project anil the urgency
of tlie nceii for public financing. [I'iusky,
supra note 10.
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Senator Anchorage, Alaska 99503
(907) 561-7618

Dtoi ity Session:
P.0. Box V
Juneau, Alaska 99811
(907)465-3793

Senate
MEMORANDUM

DATE: February 15, 1989

TO : Members of the Senate Soecial Committee on
Banking and Economic Development

FROM: Senator Patrick Rodey, Chair

Senate Bill 149 amends AS 09.25.010 (a) to add a requirement that
commercial loan commitments more than $100,000 must be in writing to

be enforceable.

This is based on a 1988 California law and would help avoid potential
disputes between parties to a commercial loan transaction. The bill was
endorsed by the California Bankers Association and represents a
compromise between the bankers and the trial lawyers associations.

It is interesting to note that AS 45.02.201 (a) states "Except as
otherwise provided in this section a contract for the sale of goods,
including the sale or transfer of a boat or vessel, for the price of
$500 or more is not enforceable by action or defense unless there is a
writing sufficient to indicate that a contract for sale has been made

between the parties...".

Surely if a sale of goods of $500 or more requires a written agreement
to be enforceable, it seems reasonable to extend protection to parties

who enter into a commercial loan agreement over $100,000 by requiring
that the agreement be in writing as well.
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REQUEST:
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Title: Relating to contracts to lend RR(I. Banking, Securities TToriT
money or grant or extend credit

Sponsor: Kodey Components

Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 89 FY 90 FT 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL J 0 0 0 0 0 0
REVENUE 1 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL (0] . 0 @ .o 0 n

POSITIONS:

FULL-TIME o8 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Preparedby: Willis F. Kirkpatrick. Director Phone : 5 71
Division: Banking, Securities & Corp. Datc:

AppmvAHhyPnmmicginnw Larrv Merculieffi N Date:
Agency: Department of Commerce & Economic Development.

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
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STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSTS_

COPAATMINT wwA”rBanking, Securltie gpu. NUWA sfonroa

Commerce . Econ. Dev. and Corporations SB 149 Rodev
show M'S of mu

Relating to contracts to lend money or grant or extend credit
CWPARTMEXT SOArnO* .

Neutral

rek HMaa I'l e oati

Wiillis F. Kirkpatrick

Jojmm ifiMiciwwcw armx OOMtmUMT OTOURIMALY KTW IT MU.

None known None known
OA<MMZAT)ONM. MMOftT FOR MU. ORttAMOAtIONM. ORRMTDON TO MLL

None known— R — -None known - - e — -
«OM..KSRACT; JS'SMNt S3 BMW,MOtfrATTASW)

IWWWMItMMUTIiyIWtKT

Events leading up'to this bill are notTriown.

The intent appears to provide that certain advances of credit are unenforceable unless made

in writing. n

utaum or mujpromram Mnrrre

A new subsection 13 is added to AS 09.25.010. Statute of frauds which provides that a
loan over $100,000 is unenforceable if not personal and made by a person who is engaged in

the business of lending.

This bill has no effect on the division's programs.

AMENOMCNTS PMWOHO

None

3266D-2/020889%a nii—mnrrt Airnnn mareenm ntnrmw rn— Mns rm mm u mx
CLDHEE_ 1)
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MEMORANDUM February 16, 1989
SUBJECT: Sectional analysis of SB 149
(Work Order No. 6-0552A)
TO: Senator Pat Rodey
FROM: Theresa L. BannisterS$S

Legislative Counsel

You have requested a sectional analysis of the above de—
scribed bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best
statement of its contents.

Section 1. States that agreements to make certain loans or
to grant or extend credit in certain situations are unen—
forceable unless the agreements or some notes or memoranda
of them are written and signed by the party to be charged or
by the party"s agent. Does not apply if the loan or grant
or extension of credit is primarily for personal, family, or
household purposes. Applies if the person who agrees to
loan or grant or extend the credit is in the business of
lending or arranging for the lending of money or the grant—
ing or extension of credit. Applies to amounts over
$100,000.

Section 2. Applies the bill to an agreement entered into on
or after January 1, 1990.

TB :kb
wkk2/015



Dear Represantative:

The Kansas Bankers Association s regoectfully requesting thet the House Commercial and
Finencial Instatutaias Committee recansider their actaon of Thursday, March 17, on SB 535
since nearly halfthe comirttee was unablle 1o attend tie hearing and participate nthe \ote.
This Issle svery Important our Indbstry and we believe tdeserves the attentian and actian
of tre Tll comittee.

The intentof tre 4l sto elimirate the problem of frivolaus and unjustafied counter clains
being filadby debtors claiming tret aal aadirt commitments existed beyond those stated nthe
written seauriity agreement. This has become a common practice far debtors inforeclosure and
bankruptcy sittatias and only senves todelay the lecal process and areate sizesble lecal
expendrtures forbanks (see the attached exanple) . This has the bottom e effect of protectang
the bad customer at the exponse of the good custamer since the bark™s goerating costSare

increased.

The il requires thet aediit agreements must comain'‘a dear, conspicuous and printsd
notaceg” 1o the debtor that such agreements must be nwtang to be enforcegble by tr.9 debtor n
aurt. This should certainly be sufficnt.rotitication 1o the delotor of his or her nigits o take
lecpl actionon Lo agreement. This conocept of aral agreements not being enforcesble by tre
debtor has goplied o raal estate transactias nKansas farmany years.

There was some concem by comrmittee members that the kil goplies o al aaditors rather
then just to finadal rsttuaos. We have, therefore, drafted an amendment which wouid
restrict the provisiaons of the act to firandai irstituiacsonly and we are quite willirg to abide
by the committee™s dedsion on thisnatter.

Your recasideration and support of SB 535 would be greatly gopreciated. We beliee ks
an im ortant step nsoiving tre incressing ptoblems of lender TEality.

Sincerely,

James S. Maag
Director of Research

Office£f.E§ecutiyg Vi.ce Presidgnt + 1500 Me66:d1(j’aRts_National«%liiladirlg.



The intentofSB 535 s loelimirate the problem of frmvollas and unjustafied counter claims
being filed by debtors claiming tretoral aedit commitiments existad beyond those slated nthe
wrTtten ssaurity agreement. This has become a common practice far debtor attormeys n
foreclosure and bankruptcy sittatias and tonly senves tocellay the leal process and areate
sizesble leal expenditures farbanks.  This has the bottom lire effect of protectarg the bad
custoner at the expense of the good customer since the bank™s gperating aosts are uttnately
increased no matter what the outcome of the lanaurt B Such lanaurts have also made &more and
more diffsciit for rural banks to fird people willirg to senve as bank directors due totte
steedily increasing number of lender Tenlity sats.

The 4l s raally an extension of the Statute of Frauds (KSA 33-101 et seq)which has
existad nKansas since early statehood and gplies 1 real estate trasactias. Thiswould
sinply expand that concept o goply to other types of aadit agreements made by firacial
sttaos. A debtorwould dill have an enforoegble action iithey could prove 1o the court thet
a firacial rstatutaon had established a certain lending patterm based on paest aral comirtments.

The [l requires that aedit agreements must cotain “'a diear, conspicuous and printed
noce” 1o the debtor that such agreements must be mwrtarng to be enforoegble by the debtor n
aurt. This should certainly be sufficient rorficaiaon 1 the debtor of his or her ngis o take
lecpl action on the agreement. A debtor woulld be aware tret ifthe firacial rstitutanwes, N

fat, making an aral conmitment the debtor should request thaet the aadit agreement be altered
lo inclucke such cormitments.

There was some concem by comittee members that tre dll gplies lo dl aeditors rather
then just to firarcial rstataas. The comirtee decision 1o restrict the Al © firacial rsti—
tutdas only sacoegptable to e KBA, the Kansas League of Savings Irstitutias and the Kansas
Oredrt Union League.

The [@llwas recommended unanimously by the Senate Judiciary Committee and passed the
Senate 39-0.



The KANSAS BANKERS ASSOCIATION

A Rull Strvic* Banking Ataoclallon

March 28,1988

TO: All Kansas Banks
FROM: JimMaag
RE: SB 535 -Lender Liability

On tre back of tusmemo sa copy of the latest\ersion of SB 535 which isone of the most
Inportant pieces of lender Ienllity legislation to be considered n recentyears. The [l has
already passed the Kansas Senate by a vote of 39-0 and has been recommended farpassage by the
House Committee on Commercial and Firercial Irstitutias after being amended. The full
House is expected to debate and vote on SB 535 later this week so banker contact
with your state representative as soon as possible is essential.

The [l shkesically an extension of tre exastarg Statute of Frauds and would goply o dll
addit agreements entered into by firacial rstitutaos. Under tre provisias of tre at, a
debtorwould not have an erforoegble actian on a aedit agreement unless the agreement N
wrting and issigred by the party tobe darged. The intat isdoviously o elimirate the rilirg
problem of frivolas counterclaims by deotors that aal agreements existed on prioraedit
agreements. As you are minfully anare, thishas become a common tactac to create confusion and
delay ntre legal process and ssextremely time—consuming and asstly tha bank.  Other states
are also recognizing this problem and enecting such legislation. This [@ll, nfat, sbased on tre
aurratt Minnesota law.

tsalso important to emphasize tyour Representative that the Increesing number of lender
Ieality actios smaking more and more diffieit to fird people who arewilligto sene as
bank directors.  Hyefully, legislation such as SB 535 would restore some balance nthe area of
leder Ieality. As you can see, the il does provide fara "dear, conspicuous and printd
rnotacs* to the debotor so there coulld be no misunderstanding as o treir mgis’.

Attached to this memo are the Statehouse phone numbers for all House
members. Please contact your Representative as soon as possible and urge their
support of SS.#25. Thank you for you help!!

Office of Executive Vice President ¢ 1500 Merchan IsNotional Building
CinHtH nnH Inrl/cnn Tnrvsl/in I/nnene AAALY AL



SENATE BILL No. 535

AN ACT iiMai-riMiiu credit .ivireeinenls of linani'ial institutions; relatiuu lo
debtor's or creditor's right to action thereon and torm thereof; requiring notice
to debtor.

lie it enacted by the Legislature of the Stutc of Kansas:

Section 1. As used in this act:

(a) "Credit agreement” means an agreement by a linancial
institution to lend or delay repayment of money, goods or things
in action, lo otherwise extend credit or to make any other Lilian-
cial accommodation;

(b) “creditor” means a financial institution which extends
credit or extends a financial accommodation under a credit
agreement with a debtor;

(c) “debtor" means a person who obtains,credit or receives a
financial accommodation under a credit agreement with a finan-
cial institution; and

(cl) “financial institution” means a bank, savings and loan
association, savings bank or credit union.

Sec. 2. (a) A debtor nracreditor may not maintain an action
on a credit agreement unless the agreement is in writing and is
signed by the creditor and the debtor.

(b) AIll credit agreements shall contain a clear, conspicuous
and printed notice to the debtor that states that the written
agreement is a final expression of the agreement between the
creditor and debtor and such written agreement may not be
contradicted by evidence of any prior oral agreement or of a
contemporaneous oral agreement between the creditor and
debtor. A written credit agreement shall contain- a sufficient
spaco for the placement of nonstandard terms, including the
reduction to writing of a previous oral agreement and an affir-
mation, signed or initialed by the debtor and the creditor, that no
unwritten oral agreement between the parties exists.

Sec. 3. This act shall take effect and be in force from and
alter Junua.y 1, 1989, and its publication in. the statute book.

| hereby certify that the above Bill origi-
nated in the Senate, and passed that body.

Senate adopted Confer-
ence Committee report

President of llte Senate.

Secretary of the Senate.

Passed the House
as amended..

Housf adopted Confer-
ence Committee reDort



© California Bankers Association

October 19, 1988

TO: All Interested Parties

FROM: L. D. KURMEL ~ L. )
Vice President and Director/State Government Relations

SUBJECT: LENDER LIABILITY

In response to your request for information regarding the lenaer
liability legislation enacted in California, | have enclosed
copies of the following materials:

1. SB 2789 (Maddy), Chapter 1096, Statutes of 1988
2. Bill analysis by the Assembly Judiciary Coi-mittee.

3. CBA"s letter to the Governor requesting his signature on the
bill

Please note that the language found in Civil Code Section
1624(g), which defines any lending contract secured solely by 1-4
residential property as a consumer loan, will be amended out of
the law in 1989. That language is the result of a last minute
amendment forced on CBA by the California Association of
Realtors. Upon reflection, the Realtors now agree with CBA"s
initial assertion that non-commercial real estate transactions,
residential 1-4, are adequately protected by the exclusion of
loans for personal, family, or household purposes.

If you have any questions regarding this legislation, please call
either R. Blair Reynolds (CBA General Counsel) at 415/433-1894 oc
me at 916/441-7377. Minnesota has already enacted similar
legislation.

LDK:mb
Enclosures

U27 Eleventh Street, Suite 706, Sacramento, California 96814-3871 (916) 441-7377
MAINCFFICE. es0cAifamiaStt. Sum 1L Sn Frarciuy. Gillifoma9417jB 1415331504
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CalifomiaBankers Association

TUlukio 1300

June 6, 1988

The Honorable Patrick Johnston

Chair, Assembly Finance and Insurance
Committee

State Capitol, Room 4112

Sacramento, California 95814

RE: SENATE BILL 2789 (MADDY) - STATUTE OF FRAUDS
Dear Assemblyman Johnston:

The California Bankers Association respectfully urges your
"AYE"™ vote on S3 2789.

This bill, which passed the Senate without a dissenting
vote, simply adds a requirement to the statute of frauds that a
commitment to loan more than $25,000 must be 1in writing. We
estimate that over half of the disputes between commercial
lenders and borrowers involve an alleged oral commitment tn
extend credit. This bill will allow the utterly unfounded claim
to be weeded out, without prejudicing bona file claims.

California law already requires a writing whenever a sale of
goods exceeds $500. We believe that a $25,000 loan commitment is
at least as deserving of protection as a commitment for a $500
refrigerator.

Please note that the recent amendment deleted the more
controversial section of the bill modifying the parol evidence

rule.
When SB 2789 is heard before you, we urge your "AYE"
vote.
Respectfully,
STANLEY WIEG r
Senior Legislative Counsel
SMW:mo

cc: All Members, Assembly Finance and Insurance
Committee
Will Brown, Consultant, Assembly Finance and
Insurance Committee

1127 Eleventh Street, Suite 706, Sacramento, California 95814-3871 (916) 441-7377
SIS OFFICE: 6R0GAfamiaStt. Sun 1L Sen Frmeui. Gifmiag4108 UIJ4331804



Date of Hearing: August 3, 1938 SB 2789

ASSEMBLY COMMITTEE ON JUDICIARY
ELIHU M. HARRIS, Chairman

SB 2789 (Maddy) - As Amended: May 11, 1988
(Analysis reflects amendments
to be offered in Committee)

PRIOR ACTION
Sen. Com. on JUD. 7-0 Sen. Floor 34-0

SUBJECT: This bill provides that a contract to loan money or extend credit for
a commercial purpose in an amount greater than $100,00U is invalid unless it is
in writing if it is made by a person engaged in the business of lending or
er.ending credit.

DIGEST
Existing law:

1) Provides that all contracts may be oral, except such as are especially
required by statute to be in writing.

2) Lists six classes of agreements which are invalid unless they, or some
note or memorandum thereof, are in writing and subscribed by the party to
be charged or the party's agent. (See Comment 1)

This bill:

1) Adds to the list of contracts which are invalid unless they are in writing
a contract to loan money or to extend credit, in an amount greater than
$100,000, Not primarily for personal family or household purposes, made by
a person engaged in the business of lending or arranging for the lending
of money or extending credit.

2) States legislative intent that: (a) the bill's provisions shall only
apply prospectively to any claim or cause of action arising on or after

January 1, 1989, and not otherwise affect any statutory or common law
rights in a civil action and (b) all statute of frauds defenses shall be

applicable.
FISCAL EFFECT

None

- continued -
SB 2789



SB 2789
Page 2

COMVENTS

1) Under existing statute, the following types of contracts are invalid
unless they are in writing:

a) An agreement that by its terms is not to be performed within a year
from the making thereof.

b) A special rromise to answer for the debt, default, or miscarriage of
another, except in the cases provided for in Section 2794.

c) An agreement for the leasing for a longer period than one year, or for
the sale of real property, or of an interest therein; such an
agreement, if made by an agent of the party sought to be charged, is
invalid, unless the authority of the agent is in writing, subscribed
by the party sought to be charged.

d) An agreement authorizing or employing an agent, broker, or any other
pers™ to purchase or sell real estate, or to lease real estate for a
longer period than one year, or to procure, introduce, or find a
purchaser or seller of real estate or a lessee or lessor of real
estate where the lease is for a longer period than one year, for
compensation or a commission.

e) An agreement which by its terms is not to be performed during the
lifetime of the promisor.

f) An agreement by a purchaser of real property to pay an indebtedness
secured by a mortgage or deed of trust upon the nroperty purchased,
unless assumption of the indebtedness by the purchaser is specifically
provided for in the conveyance of the property.

2) The California Bankers association (CBA) is the source of this bill.
According to CBA, "over half of the disputes between commercial lenders
and bo> rowers involve an alleged oral commitment to extend credit. This

bill (by requiring that a commitment to loan more than $25,000 must be in
writing) will allow the utterly unfounded claim to be weeded out., without
prejudicing bona fide claims." CBA points out that existing law already

requires a writing whenever a sale of goods exceeds $500 and states its'
ief that "a $25,000 loan commitment is at least as deserving of
piotection as a commitment for a $500 refrigerator."

Support Opposition

Association for California Unknown
Tort Reform

Security Pacific Bank

Wells Fargo Bank

R. LeBov SB 2789
445-4550 Page 2
ajud
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CalifomiaBankers Association
September 6, 1988

The Honorable George Deukmejian
Governor

State Capitol

Sacramento, California 95814

RE: SENATE BILL 2789 (MADDY) -- STATUTE OF eRAUDS
Dear Governor Deukmejian;

The California Bankers Association respectfully urges you to
sign S3 2789.

This bill, as amended, adds a requirement to the statute of
frauds so that a commitment to loan more than $10G6,000 for
commercial purposes must bein writing. A significant portion of
lender/customer disputes have involved a misunderstanding over
alleged oral commitments to make a loan. This bill addresses
that problem area.

California law already requires a "writing"” whenever a sale
of goods exceeds $500. We believe that a $100,000 Iloan
commitment is at least as deserving of protection as a commitment
to sell a $600 refrigerator. .

SB 2789 was unopposed in the Legislature. During the summer
recess we met with the California Trial Lawyers Association and
the California Association of Realtors. Amendments to the bill
were crafted to meet their concerns. In essence the amendments
made three changes. First, the threshold monetary amount of the
bill is raised from $25,000 to $100,000. This amount, coupled
with an exclusion of the standard definition of a consumer loan,
will limit the statutes application to substantial commercial
loan agreements. Second, the legislative intent section makes it
clear that existing exceptions to the statute, such as promissory
estoppel or fraud, will be equally applicable to the new
material. Finally, the bill makes it clear that ordinary
residential property financing is a consumer transaction.

SB 2789 will avoid potential disputes and improve the
understanding of all parties to a commercial loan transaction.
Again, we respectfully urge 3 * ure.

y / DI KURMEL
Vice "Rresident/Director
State Government Relations

SMW:mo

1127Eleventh Street, Suite 706, Sacramento, California 95814-3871 (916) 441-7377
MA IM OFFICE: SSOCalif=* Stk Sniu 1001 SenFmaia. CalluonU 94108 (413433154



MR, SPEAKER AND MEMBERS —

SB 2789 ADDS A SUBSECTION TO THE STATUTE OF FRAUDS GOVERNING; LOAN

COMMITMENTS.

THE BILL REPRESENTS A COMPROMISE BETWEEN THE BANKERS AND TRIAL

LAWYERS ASSOCIATIONS. ESSENTIALLY, THE BILL SAYS THAT COMMERCIAL

LOAN COMMITMENTS OVER $100,000 MUST BE IN WRITING TO BE

ENFORCEABLE.

THE BILL HAS NOT HAD A "NO" VOTE SO FAR. IT WAS RECOMMENDED FOR

CONSENT BY THE JUDICIARY COMMITTEE BUT PULLED OFF THE CONSENT

CALENDAR FOR DOUBLEJOINING AMENDMENTS AND SOME INTENT LANGUAGE.

THE BILL IS UNOPPOSED, AND SUPPORTED BY THE CALIFORNIA BANKERS

ASSOCIATION AND THE CALIFORNIA LEAGUE OF SAVINGS INSTITUTIONS.

I ASK FOR YOUR "AYE" VOTE,
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California Banks May Find Haven

In aLaw Curbing

jghard B. Schmitt
iocWallStreetJournal

For much of the 1980s, the banking In—
dustry InCalifornia lias been the defendant
of choice in many lawsuits.

Now, thanks toa major industry lobby—
ing push, -hat may be about to change.

Beginning Jan. 1, a new, industry-spon—
sored law will give banks a major defense
in fighting lawsuits by unhappy business
customers. In a nutshell, the law will pre—
vent customers from suing lenders for cut—
ting off credit or refusing to extend new
loans unless there is an actual written
promise to keep lending. Many recent
judgments against banks have been based
on allegations that they b: oke oral prom—
ises or assurances, and so the new law
could undercut a recently important theory
of liability. -

To the banks, the change iswelcome re—
lief. They have frequently alleged that
many recent verdicts against them have
had more to io with sympathetic local ju—
ries than a hard reading of the facts. With
no “vritten documentation, "itwas getting
to be a situation where whoever appeared
better on the witness stand””would win,
says Blair Reynolds, general counsel of the
California Bankers Association. In small
towns, where many such suits were heard,
many big-city bankers found that an uphill

ClilFor customers, critics say, itisanother
reason to be wary of the increasingly ag—
gressive marketing tactics of banks every—

Overseas Units of U.S.

To Folldw”~Qivil Righ

ianna Soli
he W allStreeTnLournal

A federal appeals court inNew Orlean:
has rulefk*that U.S. companies, in thlr
overseas operations, don Thave to cpfnp
with U.S. civihijghts laws barring,discrim-
ination.

The case was b>qughl by Ail Boureslan,
an ex-engineer for thaAraoian American
Oil Co., the world"s latest crude oil-pro—
ducing company. Mp/BouT”~slan, a Leba—
non native who naturalised U.S. citi—
zen. said he vrasRhe victim of mssupervi-
sor®s "campaign of harassment," which al
legedly tpox the form of racial, rel
ard ethnic slurs and ended with
BouM&an 3 firing in June 1984 af]
years with Aramco. /

/£ Ina 2-to-1 ruling, the Fifth Circuit Court
of Appeals said it couldn*t*fiifd any indica—
tion in the Civil Righls”Cct of 1964 or in
its legislative history that Congress had
meant"to extend civil rights protections to
omninvpd abroad. The ap-

shC
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Suits on Lending

where, especially when such promises
aren"t reduced to writing.

"These guys are out fighting with each
other to sell money, and they are really
pitching customers. But by the time the
documents come around, they don Tneces—
sarily look like the oral agreements," said
Barry Cappelio. a Santa Barbara, Calif.,
attorney who has represented many bank
borrowers in such cases. Under such cir—
cumstances, he says, focusing just on writ—
ten documents could "give banks another
arrow In their quiver to use against bor—
rowers."

Certainly, no one expects such suits to
disappear. Indeed, exceptions to the writ-
ten-contract rule will be made in several
cases, including that of alleged fraud. And
disgruntled borrowers will still be able to
use other legal theories, including breach

of fiduciary duty.
Some lawyers said lenders themselves

may have to alter some of their practices.
So-called term sheets, inwhich banks out—
line possible extensions of credit, may
have to be modified to include express dis—
claimers that no formal commitment is in—

LAW

Tobacco Companies Agree

To Warnings in California

Hl « vavi sereet JounHtiAioff Ucptirier

I1X)S"/wGlvfcfi5-MjijonToliacco com-
panie~-dtWe agreed (6 tWconsumer-
heaitfi warnings on cfgarsfplpe tobacco
and certain other nwr-clgarctto tobacco
products sglifvjn dk|)fofiiia In order to
settle a rcfcenula”suil-by the state 3 at—
torney gpneran .fl/smirce close to the
lawsulJ/salSA Y 1f if

The settfyWnl, .which is expected to
be announcecj twifsmdrning, isrelated lo
charges filed",S6nt\ 30 by California At-
torneyGene/ruWohn Van de Kamp, al—
leging that /ob&oVnotmfacturers and
retailers had"Ailodyocftmply with a
stiff new tinviromnertffll law. The
attorney general s mfice"confirmed that
a settleryeiol Jiad \ &en\ reached.

ThE£Sjafcrpourt®lawsuit alleged a fall-
ueto posCadequatie-wftfVingq about the
level oiJJjrcinogen®Jn-cWr s, pipe to—
bacco and loose~fooacco used for roll-
your-owLelgarettes. fhe notion was the
first majdr_enforcem6nteffbrt under a
recent Voter- Initiativr that requires
"clear ?nd reasonable Vkming" about
products that the state ha$!found to con-
.tain carcinogens above certain lewels.

tended, said Michael Traynor, a partner ft*larger, more sophisticated borrowers, but

with Cooley Godward Castro Huddleson &
Tatum, a San Francisco firm that repre—
sents several banks.

Mr. Traynor said the new Jaw would
add “tlarity ™and "reliability"” to the lend—
ing process and thereby aide both cus—
tomers and their banks. He says he doubts

Jiat it would create many problems for/

Firms Dompftfeed

ts LawsfCoun Says

UnUed States™ from the law 3 protections,
jirfplied that U.S. citizens should have
those discrimination protections or the
alien exemption has no purpose. However,

the majority held that tl)eyweren*t per—

suaded by Mr. Bouresjafrs argument and
ngted that the purppse of the alien exemp-
tiorNwas to extepa civil rights protections
to aliens empl6yed within the U.S.

“The rojiglous and social customs prac—

ticed tunfamtcountries are wholly at odds
with,those of this country,” wTote federal
Jjidge W. EugenXpavis in the majority
/mruling. "Requiring African employers to
comply with Title VIl roTthe Civil Rights
Act] in such a country cbhgld well leave
American corporations the difficult choice
either refusing to employ UnKed States

citXns in the country or discontinuing
business."
Further, the judge wrote that argu

ments in a friend-of-tlie-court brief by the
U.S. Equal Employment Opportunities

Commission f;ll "fkar s R} of fUaﬁEH/ -‘fﬁf)

added tint "different dynamics might be
working" in the case of smaller loans. The
measure applies to commercial loans in
excess of $200,000 only. <

Others indicated that the measure
would benefit banks the mosL

"It will be of great help to lenders,"
said William Burke, a partner with Shear—
man & Sterling in Los Angeles, who has
written extensively on so-called lender-lia-
bility issues. "The bigger verdicts all
around the country have come out of al—
leged loan commitments," frequently oral
ones.

For better or for worse. California has
been a leader in such lender-iiabiiity litiga—
tion in recent years. Some of the most no—
table Judgments, against the likes of Bank-
America Corp. and Wells Fargo & Co.,
were won by farmers, who found them—
selves in a credit crunch after the Califor—
nia farm economy collapsed in the late
1970s and early 1980s.

Despite the law 3 Jan. 1 effective date,
some attorneys and bankers said there is
some question about whether existing rela—
tionships that sour in the future wroould be
covered. Some lawyers said banks are
bound to seek such coverage. Mr. Traynor,
however, says, "I think it will take a cre—
ative and persuasive argument toconvince
a court that the rule ought to apply to
transactions it does not govern.””

Supre

OfFjiu

WASHINf
will review t
prevent the |
sharing with
inatlon obtal

In additio
use of subpt
agreed to t
questior of v
IRS subpocr
privilege.

The quesl
Department
est step in :
the Church «
its follower:

Since 0Oc
trying to ob:
tology found
that arc pa:
California s’
refused to j
went to fed
poena.

A federa
five of 13 re
the IKS tor
naed recori
cies unles:
started.

The jud
poena on Hl
taped disci
attorneys
church. Th
werent ci
privilege, 1
ply to ccn
But the ju
dence apai
sions invo!

A fedei
cisco affii
ruling.

The Ju
pects of d
ings and
for the 1l
(U.S. ws.

The ju
court awi
$90 millic
Pipe Line
& Light (
unit. The
natural g



Testimony presented on Friday/ February 17, 1989, regarding
Senate Bill No. 149, an Act entitled, "An Act relating to
contracts to lend money or grant or extend credit."”

Given By: Robert P. Gray
Legislative Committee Chairman
Alaska Bankers Association

and
President of National Bank
of Alaska
In Support Of: Senate Bill No. 149

Unanimous position in support of SB 149
in its present form.

This legislation 1is modelled after legislation that passed the
California Assembly 1last year and similar legislation has
passed in Kansas and Minnesota.

The purpose of the legislation is to minimize misunderstandings
between borrowers and lenders. This legislation does that in
requiring loan agreements for business purposes, above $100,000
to be in writing.

The borrower benefits from having a clear understanding with
the lender.

Our experience as bankers, Jleads us to the conclusion that
serious misunderstandings concerning business loans, often
resulting in mutually destructive litigation, occur by one or
other party relying on oral assumptions.

The real estate industry has operated on this basis for many
years.



This legislations does not address, nor takes away any rights
of consumers un”er existing regulations or laws such as Truth
in Lending, Real Estate Settlement Procedure Act, Fair Credit
Act, Community Reinvestment Act.

We urge passage of this legislation.

Thank you for allowing us to testify on this proposal and to
answer questions.
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Original sponsorst Frank and Fnhrenkaap

BY Tim LABOR AND

TN THE SENATE COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 151 (L&C)
IN THE LECISTATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act exempting certain persona employed In repair—

BE

ing automobiles from the overtime provioions of the
Alaska Wage and Hour Act* and providing for an effec—

tive date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10.060 is amended to read:

Sec. 23.10.060. PAYMENT FOR OVERTIME, An employer who emplovg
employees engaged M commerce, or other business, or in the production
of goods or materials in the state (ALASKA] raay not employ an employee
not acting in a supervisory capacity, either male or female, for a
workweek Qlonger than 40 hours or for more than eight hours a day,
except that i1f the employer finds it necessary to employ an employee
in excess of 40 hours a week or eight hours a day, compensation for
the overtime et the rate of one and one-half times the regular rate of
pay shall be paid, and this provision is considered included in all
contracts of employment. This section does not apply with respect to

D an employee employed by an employer employing
four employees in the regular course of business, as regular course of
business in defined by regulations of the commissionerj

(?) (REPEALED,

(3 REPEALED,

(4] an employee employed in handling, packing, storing,
pasteurizing, drying, preparing iIn their raw or natural state, or

canning agricultural or horticultural commodities for market, or in

-1- CSSB 151(L&C)

les



making cheese or butter or other dairy products*

J?L 1(5)1 an employee of an employer engaged in small
mining operations where not more than 12 employees are employed, 1if
the employee is employed not in E€XCESS of 12 hours a day or 56 hours a
week during a period or periods of not more than 1A workweeks 1in the
T ~regate In a calendar year during the mining season, as the season
is defined by the commissioner®

(A [(6) REPEALED,

()] an employee engaged in agriculture!

() f(8Jan employee employed 1in connection with the
publication of a weekly, semiweekly, or daily newspaper with a circu—
lation of less than 1,000j

(6) [(9)3a switchboard operator employed ina public
telephone exchange which has fewer than 750 stations*

a {(10)3 an employee of an employer engaged inthe busi—
ness of operating taxicabs*

@ [(1/3 an employee in an otherwise exempted employment
or proprietor in a retail or service establishment engaged in handling
telegraphic, telephone, or radio messages for the public under an i
agency or contract arrangement with a telegraph or communications ?
company where the telegraph message or communications revenue of the i
agency does not exceed $500 a month*

@ [(@2)3 an emoloyee e >yed as a seaman*

(10) [(13)] an employee employed 1in planting or tending
trees, cruising, or surveying, or bucking, or felling timber, or h1i
preparing or transporting logs or other forestry products to the mill,
processing plant, railroad, or other transportation terminal, if the
number of employees employed by the employer in the forestry or lum—

bering operations does not exceed 12*

CSSB 151 (L&C) ~2-



0J [(H)! an Individual employed as an outside buyer of
poultry, eggs, cream, or milk in their raw or natural etatej

(13) r(15)1 casual employees as may be liberally defined by
regulations of the commissioner*

(13) E(16)1 an employee of a hospital whose employment
includes the provision of medical services*

(14 [(1ND] work performed by an employee under a flexible
work hour plan if the plan 1is included as part of a collective bar-
gaining agreementi

(15) I(18)1 work performed bv an employee unt a voluntary
flexible work hour plan if

(A) the employee and the employer have signed a writ—
ten agreement and the written agreement has been filed with the
department j and

(B) the department has 1issued a certificate approving
the plan which states the work is for 40 hours a week and not
more than 10 hours a day* for work over 40 hours a week or 10
hours a day under a flexible work hour plan not included as part
of a collective bargaining agreement, compensation at the rate of
one and one-half times the regular rate of pay shall be paid for
the overtime”

(16) an individual employed as an automobile mechanic or
repairer whose employer 1is an automobile dealer”tip whose primary
business 1is selling automobiles and who works not more than 20 percent
of the time on a basis other than a commissioned or flat rate basis.

Sec. 2. This Act takes effect immediately under AS 01.10.070(c),

3. CSSB 15K7.&C)
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Alaska State Legislature

Senate

P.O. BOX V
State Capitol

Official Business Juneau, Alaska 99811

Senator Dick Eliason, Chairman
enate Labor & Commerce Committee

Senator Steve Frank

Senate Bill 151 - "An Act exempting certain
persons employed as commissioned automotive
technicians from the Alaska Wage and Hour Act;
and providing for an effective date."

DATE: February 7, 1989

I would like to request that you schedule SB 151 for a
hearing in the Labor & Commerce Committee at your earliest
convenience.

SB 151 would amend the Alaska Wage and Hour Act by
exempting commissioned automotive technicians (mechanics) from
the act.

The normal practice in Alaska and nation wide is to *
charge customers a "flat rate” for repair work regardless of
the time required for the job. For example, a brake repair
may be given a 1.5 hour flat rate. Thus, 1if a garage charges
$ 50. an hour for shop time, the cost to the customer for a
brake repair would be $ 75. ($50 x 1.5) no matter how long the
repair actually took. Similarly, 1if the mechanic were paid $
25. per hour, he or she would receive $ 37.50 for the brake
repair without respect to the job time. The result is that
good mechanics will make more than $ 25. an hour and others,
such as apprentices will make less.

Overtime pay has generally been required in those areas
where employees are hourly paid, not commissioned. In the
case of auto technicians the overtime provision may be more of
a hindrance than help because it discourages employers from
giving mechanics the opportunity to work addition.*! hours and
consequently takes away the ability for those employees to
increase their earnings. Moreover, the public would have
faster turn around on repairs during peak demand periods such
as the cold weather the state just experienced if we grant
this exemption.

If passed, SE 151 would allow garage managers additional

flexibility in their personnel scheduling, give the public
better service and allow mechanics to earn greater 1incomes.

Thank you for your consideration.



Bill No Senate Bill 151 Date: February 21, 1989

Title: "An Act exempting certain persons C on ta Ct Eileen Plato

employed as commissioned automotive 465-2700
technicians from the Alaska Wage and Hour
Act; and providing for an effective date"

Senate Bill 151 seeks io exempt commissioned automotive mechanics from Alaska's minimum
wage and overtime laws.

The practical effect of this would be:

1. The minimum wage for these workers wo'Hd be reduced from the state minimum of
$3.85 per hour to the federal minimum u. $3.35 per hour. (These workers are not
exempt from the federal minimum wage requirements, and the proposed state exemption
would not extend to the federal minimum wage requirements.)

2. Commissioned automotive mechanics who work for car dealerships would no longer be
eligible for over*me pay. Presently these workers aro entitled to overtime pay for
hours worked in excess of eight per day and 40 per week.

3. Commissioned automotive mechanics who work for retail service establishments, such
as gas stations and garages, would also be exempt from Alaska's overtime provisions.
However, under the provisions of the Federal Fair Labor Standards Act, exemption from
the federal oveitime law would be applicable only if the commission payments to the
workers are equal to or exceed one and one-half times the federal minimum wage ($3.35
x 1 1/2 = $5.02).

The Department of Labor is opposed to exempting these workers from Alaska’s minimum wage
and overtime laws. In addition to eroding tho minimal protection presently extended to these
workers, confusion will likely result with respect to the proper application of the exemptions.
Many workers who would be affected by the exemptions perform duties other than mechanical
work, i.e. sales or attendant work, particularly in the smaller establishments in the state. Such
diversification of duties would make administration difficult for both employers and the
Department of Labor.

The inclusion of the minimum wage exemption in this bill seems to suggest a recognition that,
overall, the hourly wages of these workers are often low; and this seems inconsistent with the

rationale one would expect would be put forth with respect to the overtime exemption.

Sei is not in the interest of Alaska's workers; and the Department is opposed to it.
APPROVED:

Jim Sampson, Commissioner
Department of Labor

POSITION PAPER/Department of Labor



United Food & Commercial Workers Union Local 1496
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Dick Eliason, Chairman FROM-==———=——————- PHONC--——=—=——————-

Senate Labor & Gonmerce Ocamiittee Egﬂit B T

RE: Senate Bill 151

Senator Eliason:

I am writing to express our concurrence with Senate Bill 151.

I am President of the United Pood & Counercial Workers Union
Locar #1496. We represent approximately 250 employees of
Alaska Sales & Service in Ancltoraye, a lot of whom are canru3sion

employees.

Wa~see the benefit of our~menibers being able, i£ they choose, to
work more hours to increase their earning capacity.

Tliank you for your consideration in this matter.

Sincerely,

L RE

Robert K. Freimuth
President
UFCW Tonal #1496



- 1300 E 5th. Avenue
SOIS Anchorage, Alaska 99601
Phone (907) 279-9641
FAX (907) 276-8942

GMtt/

cutdSe~"twcg
SFftviNr. aiaskans since

February 23, 1989

Senator Dick Eliason

Chairman Labor and Commerce Committee
Juneau, Alaska

Dear Senator Eliason:

Alaska Sales and Service, Inc. strongly urges the passage of
Senate Bill #151 as proposed by Senator Steve Frank.

This amendment to the wage and hour bill would benefit
the consumer and the automotive mechanic as v/ell as the
company.

Very truly yours,

ALASKA SALES AND SERVICE, INC.

ADH:mes

Chevrolet Pontiac . Oldsmobile . Cadillac . Buick . CMC Trucks

3 *d  81:91 98/172/30 3010dBS'SSBIdS Nd U!0dd
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| GENE'S

Gene's Chrysler Plymouth Dodge Saab

1804 Cushman Suaot
Fairbanks. Alaska 99701
(907) 462-7110

February 3r 1989

SenaLor SLovo Frank

Pouch V
Juneau, Alaska 99811

Re: Commissioned Automotive Technicians

Dear Senator Frank:

Your introduction of a bill to exempt commissioned automotive
technicians from state wage and hour laws will be strongly
supported by all franchised automotive dealers for many

reasons:

1. The "flat rate”™ manuals/ such as Chilton®s, have
been prepared by experts in automotive technology.
The time allocations are based on the experiences
of certified technicians and should be considered

gospel.

These manuals are similar to those used by most
physicians, such as surgeons and anesthesiologists,
in which unit values have been assigned to all
surgical procedures. These units comply with
insurance companies standards for payment. Consumers
are accustomed and satisfied with the billing method.

An automotive technician is not a physician, but is
an "auto doctor™ and just as important to the
consumer when they have been inconvenienced by

transportation problems.

2. Consumers and manufacturers cannot be expected to
bear the cost of overtime since a less skilled
technician could easily abuse the time by purposely
causing a repair to extend into the overtime schedule

thus 1increasing his earnings.

Dealerships cannot afford to absorb the overtime
either, especially since they have additional
obligations based on employees compensation, these
include workers®™ compensation, and federal and

state taxes.

3. our current hourly rate of $45.00, we feel, is the
fjI1 CHRYGRERY
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Senator Steve Prank

maximum our market can bear. We feel we would
put ourselves out of business to charge more.

4. Skilled and/or experienced technicians are hard
to come by, and journeyman technicians at a
premium. We currently have standing ads in
Anchorage and Seattle newspapers and are on a
recruiting list at the Denver Automotive and
Diesel College.

5. During our recent cold spell we, as did all other
dealers, became extremely backlogged, our cus—
tomers could not understand why we could not
produce more, they apparently are not aware of
current regulations. Our technicians were more
than willing to work extra, they too, did not
think about our other problems as stated in item

2.
6. 1> sufficient personnel was available* we could

double shift when backlogs occur, but that is
not practical either, since we could not keep

more personnel busy during regular business
load.

The State of Alaska sincerely needs to address the problem and
make changes to comply with Federal regulations.

Wec thank you, Senator Frank, for your recognition of the problem
and will do anything we can to help resolve it.

Very truly yours,

James J- Inanel

John P. Inimcl
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6-0638E
Cramer
2/23/89
IN THE SENATE BY FRANK AND FAHRENKAMP
SPONSOR SUBSTITUTE FOR SENATE BILL NO. 151
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act exempting certain persons employed in repair—

ing automobiles from the overtime provisions of the
Alaska Wage and Hour Act; and providing for an effec—
tive date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.10.060 is amended to read:

Sec. 23.10.060. PAYMENT FOR OVERTIME. An employer who employs
employees engaged in commerce, or other business, or in the production
of goods or materials in the state [ALASKA] may not employ an employee
not acting 1in a supervisory capacity, either male or female, for a
workweek longer than AO hours or for more than eight hours a day,
except that if the employer finds it necessary to employ an employee
in excess of A0 hours a week or eight hours a day, compensation for
the overtime at the rate of one and one-half times the regular rate of
pay shall be paid, and this provision is considered included 1in all
contracts of employment. This section does not apply with respect to

(Dan employee employed by an employer employing less than
fouremployees in the regular course of business, as regular course of
business 1is defined by regulations of the commissioner;

(2) [REPEALED,

(3) REPEALED,

M1 an employee employed 1in handling, packing, storing,
pasteurizing, drying, preparing 1in their raw or natural state, or

canning agricultural or horticultural commodities for market, or in



WORK DRAFT WORK DRAFT WORK DRAFT

making cheese or butter or other dairy products;

(©)) [(5)] an employee of an employer -engaged in small
mining operations where not more than 12 employees™ are employed, if
the employee is employed not in excess of 12 hours a day or §¢ hours a
week during a period or periods of not more than 1A workweeks 1in the
aggregate in a calendar year during the mining season, as the season
is defined by the commissioner;

(A) [(6) REPEALED,

(7)] an employee engaged in agriculture;

o) [(8)] an employee employed 1in connection with the
publication of a weekly, semiweekly, or daily newspaper with a circu—
lation of less than 1,000;

(6) [(9)] a switchboard operator employed 1in a public
telephone exchange which has fewer than 750 stations;

(7) [(10)] an employee of an employer engaged in the busi—
ness of operating taxicabs;

(3 [(H)] an employee in an otherwise exempted employment
or proprietor in a retail or service establishment engaged in handling
telegraphic, telephone, or radio messages for the public under an
agency or contract arrangement with a telegraph or communications
company where the telegraph message or communications revenue of the
agency does not exceed $500 a month;

(9 [(12)] an employee employed as a seaman;

(10) [(13)] an employee employed in planting or tending
trees, cruising, or surveying, or bucking, or felling timber, or in
preparing or transporting logs or other forestry products to the mill,
processing plant, railroad, or other transportation terminal, 1if the
number of employees employed by the employer in the forestry or lum—

bering operations does not exceed 12;
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(1) [(1A)] an individual employed as an outside buyer of
poultry, eggs, cream, or milk in their raw or natural state;

(12) [(15)] casual employees as may be liberally defined by
regulations of the commissioner;

(13) [(16)] an employee of a hospital whose employment
includes the provision of medical services;

(1A) [(17)] work performed by an employee under a flexible
work hour plan if the plan is included as part of a collective bar—
gaining agreement;

(15) [(18)] work performed by an employee under a voluntary
flexible work hour plan if

(A) the employee and the employer have signed a writ—
ten agreement and the written agreement has been filed with the
department; and

(B) the department has issued a certificate approving
the plan which states the work 1is for A0 hours a week and not
more than 10 hours a day; for work over AO hours a week or 10
hours a day under a flexible work hour plan not included as part
of a collective bargaining agreement, compens -ition at the rate of
one and one-half times the regular rate of pay shall be paid for
the overtime:

(16) an individual employed as an automobile mechanic or
repairer whose employer 1is an automobile dealership whose primary
business is selling automobiles and who works not more than 20 percent
of the time on a basis other than a commissioned or flat rate basis.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).
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STATE OP ALASKA Bill Version: SB 152
1989 LEGISLATIVE SESSION Publish Date:

FISCAL NOTE

Revision D a t e Agency Affected: State Bond Committee

Title: Neighborhood Revitalization and BRU:
Development General Obligation Bonds

Sponsor: Rodey Components:.

Requestor: Senate Labor and Commerce

EXPENDITURES/REVENUES: (Thousands of Dollars)

| FY 88 1 FY 89 1FY 90 1FY 91 1FY 92 1 FY 93
OPERATING 1 1 1_ (.
| PERSONAL SERVICES 1 0 [ 0 1 0 ! 0 1 0 1 0
TRAVEL 1 0 0 1 0 i o i o} | o
CONTRACTUAL 1 0 i 0 1 0 i o) i 0 I 0
SUPPLIES 1 0 ! 0 1 0 I o i o : o
EQUIPMENT 1 0 1 0 1 0 ! 0 : 0 1 0
LANDS & STRUCTURES 1 0 1 0 1 0 1 0 1 0 1 0
GRANTS, CLAIMS 1 0 i 0 1 0 1 0 1 0 1 0
MISCELLANEOUS 1 0 1 0 | 0 | 385.0 | 1,566.2 1,566.2
TOTAL OPERATING 1 0 1 o 1 0 j 385.0 | 1,566.2 1.566.2
1 CAPITAL 1 0 1 o 1 0 1 o 1 o 1 0
1 REVENUE 1 0 1 0 1 0 1 0 1 0 1 0
FUNDING: (Thousands of Dollars)
| GENERAL FUND 0 0 0 | 385.0 | 1,566.2 1,566.2
j FEDERAL FUNDS 0 0 0 ] 0O 3 O | 0
| OTHER 0 0 0 ] 0O j O ] 0
I TOTAL 0 0 0 j 385.0 j 1,566.2 1,566.2
POSITIONS:
| FULL-TIME 0 0 0 0 0 0
i PART-TIME 0 0 0 0 0 0
TEMPORARY 1 0 0 I 0 I 0 0 0

ANALYSIS: attach a separate page for analysis.
Debt Service
Assumes 10 year bonds at an average interest rate of 7.0 percent.

FY 91 is one semi-annual interest only payment.

Prepared By: Milt Barker kb Phone: 465-2350
Division: Treasury Date:
Approved by Commissiongjpr®"~ / Date:
Agency: Department of Revenue (
At

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page __ of
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LETTER OF INTENT
FOR
CS SB 154 (Finance)

It is the intent of the Legislature that Alaska State Housing
Authority and the Department of Administration place first
priority on refinancing existing equipment leases under any
master lease-financing program established pursuant to this
Act, and that the Department of Administration identify in the
report required pursuant to AS 36.30.080(d) the amount of
equipment lease-financing provided under this Act ior
refinancing existing equipment leases as opposed to financing
new equipment that replaces existing equipment.



STATE OF ALASKA
1990 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST:

Revision Date: 3/16/90
Title: An Act relating to State oqulpment,BRU:
Including equipment lease--financing

Agency Affected:
Conera) Services

Bi
Publish Date:

Il Version:

CSSB 154 (L&C)

Department of Administration

Sponsor: Rules Components: Purchasing
Requestor: Senate Labor & Commerce
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING..... Fy 91" TV 92' * FY 93 Fy 94 . r FY 96
PERSONAL SERVICES 41.8 43.1 44.0 44.9 45.8 46.7
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 5.0 2.0 2.0 2.0 2.0 2.0
SUPPLIES 1.5 1.6 1.7 1.8 1.9 2.0
EQUIPMENT 0 7.0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
CRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS (PHONE) .6 .6 7 7 .8 .8

TOTAL OPERATING 55.9 47.3 48.4 49._4 50.5 51.5
CAPITAL
REVENUr
FUNDING: (Thousands of Pol ars)
CENEral fund - ..--...- 55.9 47.3 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 48.4 49.4 50.5 51.5
TOTAL 55.9 47_; 48.4 49.4 50.5 51.5
POSITIONS:
FULL-TIME 1 1 1 1 1 1
PART-TIME 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

There would be no fiscal impact to the FY 90 budget.
reflected in the Department of Revenue Tfiscal note.

Potential financial savings should be

We projecta General Fund

one and two in administrative expense due to the requirement to coordinate several
accounts in order to make one payment under the third party equipment lease plan to Alaska State

Housing Authority, and to compile the required reports to the legislature.

increase in year

hundred

See attached for

analysis. The requirement for General Fund would be replaced year three onward with I/A receipts

to be transferred from the affected agencies. j
Prepared by: Robert J. Link~jrectory&rtreZ/C u-
Division: General Services and Supply \ v ~

Approved by Commissioner axter
Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

Rev: 11/89

t

A

_ Phone: 465-2250

Date: 03716790

'‘Date

Page

i of 3_

4/11K2/122302-8/2



CONTINUATION of FISCAL NOTE ANALYSIS
For CSSB 154 (L&C)

FISCAL NOTE ANALYSIS

Operating costs are based on the following assumptions:

Personal Services cost: One permanent, full-time Accounting
Technician 11, Range 14, Step B through J based on current contract.

Contractural: Estimated cost of $5,000.00 for Professional Services
contract for computer programming in FY 91, $2,000.00 for support each
year thereafter.

Supplies: Estimated cost of paper, desk supplies, etc.
each fiscal year in anticipation of inflated costs.

, minimal increases

Equipment: Reflects purchase of personal computer. Costs needed to
connect to mainframe (Alaska Statewide Accounting System [AKSAS]),
printer and basic software. Costs are based on current State contract.

Miscellaneous: Estimated cost of long-distance telephone service.
Escalated in third and fifth fiscal years to cover anticipated inflation.

4/11K2/122302-9/3 Page _2_ of _3



Position Title

Time Status
I__]'

Staff Months

Type 0f Expenditure
1

Salnrv
Benefits
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commoditie:
Equipment
Uttier
Total Cost
"7 ACRTITY

L7

Accounting Technician I

Funding Source for Total Cost

Federal Receipts 1002
G. F. Mnich 1003
General Fund 1004
I-A Receipts 1006
CIP Receipts 1061
Other

W y>V.* Vs.

4/11B1/060602-9

Request For
New Position

12
[ Amount
2 3
29.2
12|.6
W |
41 fi
5.6
1.5
7,0
55.9
?KI&j-
55.9
VA-V ..
-5 - wom e
*mm. e

WM

No. of Positions Range/Step Barg. Unit  Qg(j
Location Election Distiicl
Juneau
Justification
There is currently no staff available to perform the

duties mandated by this legislation. The required
job duties and responsibilities are most associated
to the class specifications of an Accounting
Technician 1l. One full-time staff person would be
responsible for reviewing several hundred accounts,
determining which accounts would be refinanced,
calculating account expenses, transferring funds and
making one payment to the Alaska State Housing
Authority. A report to the legislature v/ould be
compiled annually indicating the amount of interest
to be saved by each agency during the next fiscal
year as a result of participating in the master
lease program.

Administration

Agency
BRU

Component

General

Services and Supply

Purchasing

FY 9

Page 3 of 3
Revised Date




ST”TE OF ALASKA Bill Version; CS SB 154 (L&C)
1990 LEGISLATIVE SESSION Publish Date:

FISCAL NOTE

REQUEST:

Revision Date:_ Agency Affected; State Bond committee
Title: Authorizing master lease-financing BRU:

for state equipment _

Sponsor: Senate Labor & Commerce Components;,

Requestor: Senate Labor & Commerce

EXPENDITURES/REVENUES: (Thousands of Dollars)

1FY 91 ' FY 92 1 FEY 93 1FY 94 1FY 95 1FY 96
OPERATING 1 1 1 1 1
PERSONAL SERVICES 1 0 i 0 i 0 0 1 0 : 0
TRAVEL 1 o 0 1 o i 0 ; 0 | 0
CONTRACTUAL 1 0 i 0 1 0 I 0 i 0 0
SUPPLIES [ 0 [ 0 1 0 0 1 0 i 0
EQUIPMENT 1 0 [ 0 1 0 0 0 i 0
LANDS & STRUCTURES 1 0 1 0 1 0 [ o 1 0 1 0
GRANTS, CLAIMS | (2143.5)1 136.4 | 98.5 1 479.3 | 1381.8 1 0
MISCELLANEOUS 1 0 i 0 1 0 ! 0 ! 0 : 0
TOTAL OPERATING 1(2143.5)1 136.4 | 985 | 479.3 | 1381.8 | o
CAPITAL
REVENUE 1
FUNDING? (Thousands of Dollars)
| GENERAL FUND [(2143.5)] 136.4 | 985 | 479.3 | 1381.8 | 0
i FEDERAL FUNDS Il o | o | o | O | O | O
j OTHER i o | o j o j o j o j 0
I TOTAL i 0 | 0 I 0 | 0 | 0 | 0
POSITIONS:
FULL-TIME 0 0 0 0
PART-TIME 0 0 0 0
TEMPORARY 0 0 0 0

ANALYSIS: attach a separate page for analysis.
Fiscal effect for FY 90 is zero.

Prepared By: Milt Barker O 3 Phone: 465-2350
Division: Treasury Date: March 15. 1990
Approved by Commissioner: %! 'fa . r Date: '3-/S'-//

Agency: Department of Revenue

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page 1 of 2



The projected annual savings on refinancing State equipment leases are
estimated in the table below. This estimate is from a detailed analysis of
State equipment leases prepared in June 1987 by Shearson Lehman Brothers.

The savings from a master lease refinancing of State equipment leases would
accrue to individual agency budgets. As presently envisioned, the State Bond
Committee would make the lease payments on the master lease, but these
payments would be funded by Reimbursable Services Agreements (RSA's) from the
agencies that purchased the equipment. Information developed from
implementation of the program should permit identification of specific lease
costs and savings in specific agencies which could be deleted and replaced
with a single appropriation to the state Bond Committee.

The present value of the savings shown in the table from a master lease
refinancing of State equipment leases is $424,000 or 6.3 percent of the amount
of the refinancing. Please see the attached letter of January 27, 1989 from
John Andrews for more information on the master lease program.

Lease-Financing Costs (Savings)

Fiscal Equipment Lease
Year Refinancing
1991 $(2,143,460)
1992 136,406
1993 98,534
1994 479,273
1995 1,381,766

Total $ (47,480)



February 3, 1989

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Underthe authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting a bill relating to lease-
financing for state equipment.

The main purposes of the bill are to:

1. provide general statutory authority for the
Alaska State Building Authority (ASBA) to finance
and acquire equipment for Jlease to the state
(sec. 3 of the bill);

2. specifically authorize ASBA to acquire and
finance new equipment, or acquire and refinance
equipment already on lease to thestate, under a
master lease program (secs. 12 and 13); and

3. specifically authorize, 1in accordance W."th the
State Procurement Code, the Department of Admin—
istration to enter 1into lease-financing agree—
ments with ASBA for the master lease program
(secs. 14 and 15).

The approach to financing state equipment embodied in this
bill offers potentially significant savings 1in interest
costs on state equipment financing compared to interest
rates charged by equipment vendors. The master lease pro—
gram would be administered by the Department of Adminis—
tration and available to all state agencies.

The tecond amendment of AS 18.55.100(d) 1in sec. 4, regard—
ing legislative approval of equipment projects, raises a
constitutional 1issue under the separation-of-powers doc—
trine, as does the current wording of that subsection.

However, knowing of the [legislature®s concern about the
overall debt management of the state, | believe that it
might be helpful to set out this procedure in the statute,

as a courtesy to the legislature.



The Honorable Tim Kelly Page 2

Aside from the immediate-effective-date provision (sec.
16) , the remaining sections of the bill consist of amend—
ments that add references to state -equipment leasa-
financing 1in various ASBA statvites relating to housing or
public building projects of ASBA. These 1include corporate
purpose (sec. 1 of the bill); prohibition of ASBA members
or employees from acquiring an interest in projects (sec.
2); securing bonds with lease payments (sec. 5); validity
of bonds and notes (sec. 6); bond covenants to limit dis—
position of projects (sec. 7) ; establish rates and fees for
projects (sec. 8); vest in a trustee the right to take
possession in the event of default on a project (sec. 9);
grant bondholders rights to tpossession or appoint a
receiver for projects in defa<olt (Jsec. JMHy and acceptance
of federal aid for projects (sec,
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January 30, 1989

The Honorable Tim Kelley
President of the Senate
Alaska State Legislature
P. 0. Box V

Juneau, AK 99811

Dear Senator Kelley:

. The assistance of the Alaska State Building Authority
("ASBA"™) has been requested by the Alaska Department of
Administration to provide financing or vrefinancing of State
equipment purchases under a master lease program. The
program is more fully explained in Commissioner John
Andrews * letter to you of January 27, 1989.

Legislative authorization for ASBA to undertake this program
pursuant to amendments to AS 18.55.100 proposed by the
Governor 1s requested. The authority would be a natural
conduit for such financing since it 1is already statutorily
mandated to serve as lessor for public buildings leased to

the State.
Sincerely

DING AUTHORITY
Ray Price

Executive Director

mg:c:\wp5\admin\rp-tk.1

Enclosures

ai.-«ka state building authority 0’iT . i*jTEBf,ATIOWAL A.PPCRT PD TELEPHONE ;*>;>567? ’Si3

m@\]m\wu TELECCP"EH M7i T86 6243
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April 18, 1989

The Honorable Pat Pourchot
Chairman

Senate State Affairs Committee
Alaska State Legislature

P. 0. Box V

Juneau, Alaska 99811

Dear Senator Pourchot:

At a Senate State Affairs Committee hearing on Senate Bill 154, relating to equipment
lease-financing, committee members expressed concern that authorization of master
lease-financing would either

1.  increase State equipment purchases; or,

2.  produce budget savings for State agencies that would be spent on other agency
budget items rather than used to reduce agency budgets.

ITagencies don Tlapse any savings, certainly one of the above results must occur. However,
1 wouid like to dispel any illusion that may remain that lease-financing somehow opens the
door to unlimited or significantly greater means for agencies to acquire equipment. Hdoes
not.

Equipment acquired under the proposed master lease-financing piogram must be paid for
out of state agency budgets and is limited as a result. In fact, payment of interest means
that agencies would be acquiring less equipment over time than ifthey pay cash.
Lease-financing allows purchase of more equipment now, but less later on by spreading the
cost of purchase over time.

Equipment purchasing does not run amok. It is controlled by the generally small amounts .
available for discretionary spending in agency budgets. For example, there would be no” am
prohibition on the State acquiring a new ferry vessel under the master-lease authorization
inSB 154. However, no agency has the money in their budget tomake the lease payments
that would be required. This is the control point for lease-financing. The legislature holds
the purse strings for equipment purchases, be they for cash or over time, just as itdoes for
every other item of expenditure.

As you know, lease-financing iscurrently available to and used by State agencies from
vendors or other parties.Agencies expend money from their operating budgets for interest
on equipment lease-financing all the time. Master lease-financing does not change this item
on themenu of possible State purchases, itjust makes ita Iittle cheaper.

Back to the ferry example. Ifappropriations were to be made to a State agency to purchase
a ferry through lease-financing, the State would most assuredly want the master lease optior
available. The higher interest on financing from other sources would otherwise cost the
State dearly.



The Honorable Pat Pourchot
April 18,1989
page 2

Aside from outside legislative and budgetary control, equipment purchase decisions in most
cases are probably determined by program needs, not the cost of financing.

Master lease-financing would reduce that cost of financing. I suspect the overall result
would be that a small portion of the savings would be lapsed, a small portion would be
spent on additional equipment, and most of the savings would be spent on other agency
items. | think this isparticularly likely given the squeeze agencies are facing on their
budgets in order to bring State spending into balance with State revenues. “lliis pressure Is
more likely to intensify than abate.

If the control of the disposition of the savings to assure that they lapse is of concern, the
following amendment to SB 154 would address that concern:

Page 5, line 5: insert anew section to read:
"* Sec. 12. AS 36.30.080 is amended by adding a new subsection to read:

*(d) If the department enters into a lease-financing agreement with the Alaska
State Building Authority for the financing or refinancing of equipment purchases
by the State under a master lease program, the department shall report to the
legislature by January 30 of each year the amount of interest to be saved by each
State agency during the next fiscal year as a result of participation in the master
lease program. The savings shall be calculated as the difference between the
total payments to be made to the department by the agency under the program
during die fiscal year and the total lease payments that would be required ifthe
equipment were purchased under the same tenns except at a true interest cost

eq{glto 4o "L, .
(1) the rate chérged by the vendor for finanéihg purchase of the equibrﬁént; or,

(2) i1fno vendor financing is available, the prime rate charged by banks on
short-tenn business loans at the time of purchase. =

and renumber succeeding sections.

With this information, the legislature could reduce agency budgets by the amount of the
savings. This would prevent any increase in agency expenditures for equipment purchases
or any other budgetary item over what would otherwise occur and would provide funds for
the legislature to appropriate for other programs or priorities. There would be a danger” «
with this amendment of losing the incentive for agencies to avail themselves of master
lease-financing if there 3nothing in itfor them. Ifitis felt to be necessary to deal with tire
incentive problem, use of the master lease program for any agency lease-financing could be
made mandatory. The following amendment to SB 154 would do that:

Page 5, line 5: insert anew section to read:
"*Sec. 13. AS 36.30.080 isamended by adding a new section to read:
Te) An agency may finance or refinance the purchase of equipment only through
a master lease program ifthe department has entered into a lease-financing
agreement that provides financing or refinancing under a master lease program
for such equipment. ™

and renumber succeeding sections.
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In cases where an agency only had enougfi funds to pay for a master lease but not a vendor
lease, reduction of the agency budget by the amount of the calculated savings could bite
into the agency 3 program and altogether deter lease-financing that might be desirable.
Such situations could probably be addressed in budget hearings on the agency 3 program.

One other suggestion. Ifthe committee desires, itcould authorize master lease-financing
only for refinancing existing leases. In fact, itcould conduct an ongoing program on this
basis, each year authorizing refinancing of prior year lease-purchases. However, an ongoing
refinance program would diminish the savings, due to payment of vendor rates for some
period of time before the refinancing takes place and due to paying twice for some costs of
financing — legal, administrative, etc.

The following amendment to SB 154 would limit the bill to authorizing refinancing of
estimated current equipment leases:

Page 5, line 5: amend section 12 to read:

"*Sec. 12. The Alaska State Housing Authority may acquire equipment on lease
1o the State at the time of Its acquisition by the authority, for lease to the State
under a master lease program, and may provide refinancing up to a total of
$50,000,000, for such acquisitions.”

Page 5, line 12: amend section 14 to read:

"*Sec. 14. The Department of Administration may enter into one, or more
lease-financing agreements with the Alaska State Housing Authority for the
refinancing, up to a total or $50,000,000, under a master lease program, of
equipment purchased by the State."

The estimated amount of possible refinancing contained in the amendments isbased on
information from the State 3 accounting system (AKSAS) that indicates lease payments on
equipment are running at approximately $10 million during FY 89 ($6,597,319 through
March 23,1989). Equipment lease payments totaled $9,702,709 during FY 88. Assuming
an average term of five years and an interest rate of 10 percent, $10 million in annual lease
payments would be the payment on $48,780,000 of equipment purchases.

Yours truly

Milton B. Barker
Deputy Commissioner

M1JB/ph

cc; StateBond Committee
Alaska State Housing Authority
Department of Transportation and Public Facilities
Alison Elgee, Director, Division of Budget Review



MEMORANDUM State of Alaska

Department: of Law

Milt Barker DATE:

Deputy Commissioner FILENO-
Department of>Revenue ) 663-88-0094

TELEPHONE NO:

September 17, 1987

465-3600
THRU: SUBJECT- Equipment lease
purchase
Your file no.: 9095H

FROM: Robert M. Maynard

Assistant Attorney General
Governmental Affairs-Juneau

You have asked for our opinion on the applicability of.
AS 36.30.080(c), which requires approval Dby law of A_leaser-
financing by the Department of Administration with annual ‘rents;
exceeding $1 million (effective January 1, 1988), to equipment
financing or refinancing. In particular, you are contemplating-"=-~
proposal whereby the various equipment leases noi-7 spread through--
out state government would be consolidated under one or more new
(or replacement) "master leases™ through a particular vendor.-" J -

As we read your request, you are asking two questions.
First, whether equipment-lease financing falls within the pro—
curement code, and second, whether the provisions of AS 36.30.080
relating to legislative approval applies to equipment, rather
than simply space, leases. The answer to both questions 1is that
equlpment-lease financing 1is covered by the new procurement code
and the statutory requirement of legislative approval.

AS 36.30.850(b) provides that "[t]his chapter applies
to every expenditure of state funds irrespective of _their
sources" except for some carefully worded exceptions that-do not
apply here. Since the new master Jlease will 1involve some ex—
penditure of state funds (even though that expenditure, 1in some
instances,, may be less than would otherwise be the case), the
provisions of AS 36.30 apply.

e Second, although AS 36..30.080(a) 1is limited by 1its
terms to space leasing, that limitation does not appear in either
subsections (b) or (c). The only two potential sources for iIm—
plying chat limitation would come either from the use of the term
"rent in subsection (c), or, as you inquire, by the identifica—
tion of leases by the "department” as applying to only the De—
partment of Administration (which 1is presently responsible for
space .leasing).



frif

»

Milt Barker, Deputy Commissioner September 17, 1987

Departmentlof-Revenue Paee 2
663-88-0094 -
..

Although most commonly used in connection, with land or
space leases, "rent"” 1is also a term applying to lease payments
for other types of property. One may, for example,-. "rent":;a car.
Wells v. Allstate Ins. Co., 327 F. Supp. 622, 631 (D. S.C. 1971).
Given the broad coverage of the state procurement act, we see no
reason to imply a limitation to only real property rents that 1is
not expressed.

Second, the indication that it 1is leases of the "de—
partment,”™ meaning Department of Administration, does not imply a
limitation on the type of leases covered by that section. With
the effective date of the new procurement code, all leases, not
just space leases, will be the responsibility of the Department
of Administration. AS 36;30.005(a). Although this authority may.,
be subsequently delegated to other agencies (AS 36.30.015 (a))
the i1dentification of the Department of Administration inf
AS 36.30.080(b)" and (c) does not .imply a limitation on the type
of leases covered by-those sections.- .

.- ~— 1 v You have not masked., nor. do_we address, the question of*
the "constitutionality of tThe requirement of legislative approval
in AS 36.30.080(c). We would note, however, that the position of
the Department of :.Law:"has:""consistently been that such require—
ments of legislative approval._are:unconstitutional as a violation
of. the doctrine of-separation of powers.On the other hand, the
consistent practice of administrations has been to respect the
Legislature'3 desire to be involved in major transactions (which
lease financings With annual payments of over $1,000,000 would

certainly be). Thus, as a matter of comity in these types of
situations, administrations have as a matter of contract made
legislative approval a requirement. Since lease-financing ar—

rangements require a high degree of certainty that all applicable
laws have been followed, the provisions of AS 36.30.080(c) will
likely be followed in any event in order to eliminate potential

uncertainties.

; ."We would further note, 1in response to your 1inquiry,
that the provision for legislative approval applies only where a
particular lease, master lease, or contract exceeds $1 million in
annual rent. If the department enters 1into two separate master
leases with a $500,000 annual payment each, then legislative ap—
proval 1is net required (as long as a separate procurement in con—
formance with the Code is done for each agreement).

IT you have any questions, please do not hesitate to
call.

RKM: j f
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January 27, 1989

The Honorable Tim Kelly

President of the Senate

Alaska State Legislature
P.0. Box V

Juneau. AK 99811

Dear Mr. President:

In compliance with AS 36.30.080(c), | wish to inform the
Legislature that the Department of Administration intends to
enter into one or more lease-financing agreements for the
financing or refinancing of State equipment purchases.

Enclosed is an Attorney General®s opinion of September 17, 1987
indicating that equipment lease-financing is subject to

AS 36.30.080(c)-

The project or projects would involve the consolidation of
individual lease-purchases from any or all State agencies into
one or more "master leases.” All equipment purchases under a
given master lease would be financed in a single transaction.
The enclosed memorandum of September 29, 1987 from Government
Finance Associates, Inc. describes the project 1in more detail.

The main advantage in using a master lease 1is a significant
reduction in interest cost. The average interest rate on State
equipment leases outstanding as of July 1, 1987 was 13.86
percent. Interest costs on a master lease-financing would
currently be expected to be in the range of 6 percent to 7
percent. Vendor financing on current equipment purchases could
be expected to be in the range of 9.5 percent.

Th«. refinancing of outstanding State equipment leases is
estimated to require issuance of financing obligations 1in the
amount of approximately $10 million with annual rental payments
of approximately $2.85 million assuming a 6.5 percent interest
cost and four year final maturity. The amount of outstanding
State equipment leases as of July 1, 1987 was $6,617,494. The
estimated $10 million financing would allow for some increase
in outstanding leases prior to the refinancing, a possible
reserve fund, and other costs of 1issuance.

The enclosed proposal of Shearson Lehman Brothers estimated in
June of 1987 that refinancing equipment leases would produce
present value savings of $424,000 which would be 6.3 percent of
the amount of the refinancing. The State Bond Committee has
used a 3 percent savings as its guideline for endorsing

refinancings.



The Honorable Tim Kelly
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The financing of new equipment purchases during fiscal year
1990 could require issuance of financing obligations up to the
amount of approximately $30 million, resulting in annual rental
payments of approximately $8.7b million assuming a 6.5 percent
interest cost and four year final maturity. The amount of
potential financing includes $23.8 million for equipment
purchases contained in the Governor®s proposed fiscal year 1990
capital budget, as well as allowance for possible reserve funds
and issuance costs.

The dollar amount of $30 million 1is undoubtedly a high
estimate. The capital budget figure 1is the total for all line
items which include equipment. Many line items include
purposes other than equipment. Enclosed is a listing of the
items in the capital budget with those which include equipment

underscored.

The availability of a master lease program will save money for
the State where equipment has been or would otherwise be
purchased through vendor or other lease-financing. Where the
equipment would otherwise be purchased for cash, the master
lease would create additional State costs for interest and
increase total State indebtedness.

The $30 million financing amount for new equipment is based on
proposed appropriations for cash purchases. Undoubtedly, many
such purchases would be consummated for cash. However, 1in some
cases, agencies might want to use a master lease program. To
the extent this occurred, fiscal year 1990 appropriations might
be lapsed, to be replaced by increased contractual services
appropriations 1in subsequent years.

Because lease-financing that is used in place of cash purchases
raises concerns about increased debt loads and inc reased future
budgetary obligations, the Administration will carefully
consider implementation of any master lease program for new
equipment purchases. Availability of master lease financing
may be restricted in those cases where appropriations for cash
purchases are available, except for overriding concerns that
might arise, such as a cash shortage in the general fund.

Thus, far less than $30 million would actually be expected in
master lease financing for new equipment purchases.

John M. Andrews
Commissioner of Administration

JMAZMB/ph



June 16, 1987

Mr. Robert J. Link

Director, Division of General Services & Supply-
State of Alaska

Department of Administration

Pouch C (MS-0210)

Juneau, Alaska 99%11 i

Dear Bob:

Shearson Lehman Brothers Inc. and Seattle-Northwest
Securities Corporation are pleased to present our analysis
and program proposal for the refinancing of State equipment
leases. As detailed herein, the results of our preliminary
investigation reveal that approximately $424,000 of savings
on a present value b ".sis can be achieved under current market
conditions. The present value savings, expressed as a
percentage of the principal amount of Certificates of
Participation ("COPs"™) to be 1issued, are 6.3%. To put in the
proper context, 1issuers of refunding bonds or COPs (including
the State Bond Committee) typically set a minimum threshold
present value savings level of 3%,

Shearson and Seattle-Northwest expect to explore both the
public and private placement markets in order to achieve the
lowest refinancing rate with the.most advantageous terms.

For instance, we have had discussions with Ford Motci. Credit
Company, the purchaser of the recent refunding COPs for the
Spring Creek Correctional Facility, about this potential
refinancing and their rate for the period ending May 31, 1987
is contained herein.

In addition to the lease payment savings discussed above, the
Department of Administration also can secure the following
additional benefits through a consolidation of its future
equipment lease purchase activities into a Master Lease
Purchase financing:

Foster 4 Marshall Division
Shearson Lehman Brothers Inc
999 Third Avenue

Suite 4000



Mr. Robert J. Link
June 16, 1987
Page Two

Cost Reduction - Master Lease Purchase financing
consolidates the redundancy of lease purchase for each
separate item of equipment. This reduction may save as
much as 10% when compared to interest rates charged by
vendors and leasing companies. State administrative
costs are dramatically lessened by reducing the number of
lease payments made. Approximately 1,020 lease payments
need to be made under the Department®s existing system
between July, 1987 and July, 1991. With the Master Lease
program, there would be eight payments to be made during
the same timeframe. This will obviously cut the
personnel time required for processing, freeing staff
time for otherTactivities.

Standardization and Centralizationeof Operations - By
standardizing and centralizing lease purchase
documentation, more accurate accounting and financial
controls on the equipment acquired by the State can be
"implemented:". Typically, "the rating agencies view this as
a very positive development in financial management
practices. _

aa>...a» ."T-- I a . a * .a a.aaa a. .. | . mm
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Shearson Lehman and Seatt le-Northwest are prepared to
continue to commit the necessary resources to structure,
design and implement a successful Master Lease Purchase
financing. As evidence of our commitment to this endeavor,
we as a team (and Seattle-Northwest in particular) have
devoted a substantial amount of time and effort in analyzing
over 71 State equipment leases. We look forward to
discussing this proposal with you and other officials in
greater detail.

Very truly yours,

John C. Moore Miriam N. Sevy /
Senior Vice President Assistant Vice President
Shearson Lehman Brothers Seattle-Northwest Securities Corp

JCM:jm48m



(1)

(2)

(3)

)

Summary Analysis of Savings to be Derived from Refinancing EXxisting
Equipment Leases

Existing Lease Obligations Outstanding as of July 1, 1987

Total Principal Outstanding ......ccccccooviiiiiiiiiiiiiiiieeeeeees $6,617,494
Total Interest Outstandlng ........................... PP 1,392,390
i)——— . mJ‘ * *g \y -# <_;-_.c“r".. « -4!‘M );:V B . i
AR XD $8,009,884
Interest Rate on Outstanding Leases ........ 13.86%(1)

Present Value of Total Principal and
Interest Payments .........cccccccoevviiiiieeeeeeeeeeecnnnees, $6,875,275(2)

Proposed Refinancing Under Master Lease Purchase Structure
as of July 1, 1987

Public Offering Option

Principal *....! i ,.. 37,785,000
Interest (average rate of 7127%) ................... 1,205,025
t- . _ ' e.-Total ... $8,990,025(3)
Present ValueSavings ..., $ 424,045
. .. . - As a Percent of Existing Leases 5.3%

Private Placement Option

Principal $6,960,000

Interest (average rate of 7.515%)(4) ............. 1,356,458
.................... Total oo, $8,316,458
Present Value Savings ......cccccccceeeeiiiiiiiiiieeeeee e, $ 274,400

. - As a Percent of Existing Leases ......... 3.43%

Calculated as rate necessary to discount total principal and interest
requirements ($8,009,884) to principal amount outstanding as of July 1
1987 ($6,617,494).

Based on the individual interest rate on each lease, a present value
calculation was made. The total of these calculations is $6,875,275.
This is the amount necessary to retire the outstanding leases with the
new Master Lease.

Includes a Reserve Fund equal to 10% of the principal amount of COPs; the
Reserve Fund, together with a portion of the earnings thereon, will be
used to fund the final year's requirement. The total net debt service
requirements are $7,962,405.

Provided by Ford Motor Credit Company on July 16, 1987.



Next Steps

Shearson Lehman Brothers and Seattle-Northwest Securities Corporation are
able to provide the Department of Administration with
package of services available towards completing the proposed financing.

the most complete

Provided below are thekey activities needed to develop the Master Lease

and administer

over time.

We have assumed that

the-State «Bond

Committee's bond counsel and- financial advisor will play an important
role with the transaction.

Event

Review Existing Leases
Develop Demand Survey

Evaluate Demand Survey

Prepare for Issuance
of Certificates of
Participation ("COPs")

Issue QOPs and Execute
Haster Lease

Process

Determine the extent of existing lease

agreements or installment sales contracts

which can be refinanced to produce loner
annual payments. Also,determine the de-
mand Vor lease acquisition over the next
two-three years of the categories of
equipment encompassed by the program.

Agreement to proceed.

Refine refinancing analysis.

Review new equipment requests to be
included in the program for "essential
use" test and useful life (optional).

Aggregate equipment demand by category
and prepare debt amortization schedules
matching useful lives to maturity
schedules.

Determine issuer of QOPs and select
a Lessor.

Prepare drafts of legal documents
including Haster Lease Purchase
Agreement,standard sublease agree-
ment, Preliminary O fficial Statement
(itpos") or Private Placement Memorandum
("PPM"), Trust Indenture, etc.

Size the QTP issue based upon demand
survey results and amount of leases to
be refinanced.

Decide upon cost effectiveness of credit
enhancement and type of offering (public
vs. private placement).

If applicable, submit application to
credit enhancers and rating agencies.

Hail PCS to investors or negotiate
directly with institutional purchasers
(i.e., financing subsidiaries of major
industrial manufacturers, lease financ-
ing companies, commercial banks, cas-
ualty insurance companies).

Resoonsibil itv

Dept, of Admin.,
SIB A SNA\EC

e(completed June

15, 1987)

SLB, SNWSC *
Dept, of Admin,
SIB A SNWRC

SIB A S\\SC

Working Group

Special Tax
Counsel A
Underwriterls
Counsel *

SIB A S\N\W\sC

Dept, of Admin.,
SIB A SN\RC

SIB A SNAC

SIB A SN\SC



BEvent

Refinance Existing
leejes . 5 .

»

Process

- Execute QCP Purchase Contract, Haster
Lease Purchase Contract, Trust
Indenture, etc.

“ Trustee issues checks, approved by
Lessor, to be delivered to existing *
jVendor/lessor.tq buy-out\lease. <ei ]

- Lessor delivers to Oept. of Admin, new
schedule of lease payments.

"» On first lease payment date (about 6
months from closing). Dept, of Admin,
sends lease payment to Trustee.

- Trustee aggregates lease payments to-
gether with earnings on unexpended QTP
proceeds to pay QCP investors.

Resoonsibjl 'tv
Dept, of Admin.,

SLB, S\WS&C, =
Lessor & Trustee

Lessor & Trustee
11 v .= It,

Lessor

Dept, of Admin.

Trustee

The State can realize savings in lease payments by incorporating new equipment purchases

into a Haster Lease for fiscal years 1988-1991.

essary to implement a Haster Lease program. *

Execute New Equipment

Purchases

-Dept, of Admin, determines equipment
nccdsand selects model and vendor.

erocurement form sent to Lessor.

~ Lessor reviews request for "essential
purpose” and useful life.

- Lessor sends payment to equipment vendor.

- Vendor delivers equipment to Dept, of
Admin. Dept, of Admin, verifies equip-
ment as that requested and notifies
Lessor.

- Lessor delivers to Dept, of Admin, a
schedule of lease payments and records
lease schedule as part of Haster Lease.

- On first lease payment date (about 6
months from closing), Dept, of Admin,
sends lease payment to Trustee.

- Trustee aggregates lease payments with
earnings on unexpended QOCP proceeds
to pay QCP proceeds.

- As equipment categories are fully
utilized (based upon original demand
survey) requests for new equipment
purchases may be refused due to deple-
tion of Haster Lease funds.

- Lessor notifies Dept, of Acjmin. as cer-
tain equipment categories are fully
utilized and Dept, of Admin, conducts
new demand survey as a first step in
replenishing the Haster Lease loan fund.

Shown below are the additional steps nec-

Dept, of Admin.

Dept, of Admin.

Lessor

Lessor

Dept, of Admin,
& Lessor

Lessor

Dept, of Admin.

Trustee

Lessor

Dept, of Admin.



e Public Offering vs. Private Placement/Costs of Issuance

As your investment bankers on the proposed QOCP financing, Shearson and
Seattle-Northwest wiill explore all markets for -the COPs and make
recommendations of the type of offering that resultin the Ilowest
interest costs and best terms. We are prepared to support either a
negotiated public sale or private placement after a more complete
evaluation is completed "with your input; We have outlined the major
differences between a public offering and private placement below.

o Negotiated Private
Provision Public Offering Placement
Interest Rates Lowest Highest
Nature of Covenants Least Restrictive Most Restrictive
Lead Time to Complete Longest Shortest
Initial Issuance Costs Highest Lowest
Overall Cost of Capital Lowest Highest

Based on current market conditions, the negotiated public sale method is
more attractive. We would continue, however, to advise the Department of
Administration and the State Bond Committee of this changing environment
if private placement opportunities should arise. For instance, we ard
aware that the State was successful in arranging for the recent private
placement of the Spring Creek Correctional Facility Refunding COPs with
Ford Motor Credit Corporation at a very favorable interest rate. Ve
recently held discussions with Ford and several other major credit and/or
leasing subsidiaries about their sinterest in purchasing tax-exempt
equipment leases from various States. As a result of these discussions,
we understand their policies, guidelines and interest rate parameters on
equipment leases and we are prepared to share the results of our
investigation with you. We will prepare a pricing analysis to support
our recommendation. This analysis will include all costs of the
transaction and a schedule of lease payments.

Costs of Issuance. The following is our estimate of the categories and
amounts of the issuance costs when issuing the proposed COPs. We have
assumed a QCP issue of $7,785,000 which only represents a refinancing of
existing leases. These estimates represent our best efforts to provide
realistic expense projections rather than unreasonably low figures that
later might be a source of disappointment or embarrassment.



W "A" Rated Non-Rated

Public Offering Private Placement
Special Tax Counsel $10,000 $10,000
Rating Agencies . -e 6,000 N/A
Trustee : " e .- 2,500 ’ 2,500
Lessor ee . - 12,000 N/A
Financial'Advisor f . 7,500 7,500
Q0P Printing & Registration ™ 2,000 *oro N/A
Printing & Distributing Offering
Documents ' 5,000 500
Total * $45,000 *  $20,500""
These costs w:Il vary depending upon final structure and negotiations with
each p~rty. For example, if municipal bond insurance is judged to be
beneficial, Insurance premiums would be added tn the above estimate for the

public offering option.

Underwriters' Discount. For a public offering, our compensation would be
paid out of the discount or "sp’ead" between the price we pay for the
COPs and the price at which we sell them. Of course, the discount is
entirely contingent upon a successful sale. Our estimated spread would
vary depending upon market conditions and structure. Again, we have been
conservative to depict the most realistic amounts, as follows:

el

- i ilci & A" Rated
e S MGGV, public Offering
Management Fee ..iiiiiiiiieeeiieeeea, 15°
Underwriting e e e e e 20
Takedown (sales COMMISSIONS) ...ococvciiiiiieeieeeiicee e, 50
Expenses(l) .ivieiiiiiiiii, ettt .20
TOtAl 1.25

Private Placement Fee. For a private placement, our compensation would
take the form of a fee, payable from the proceeds of the COPs. Our fee
will not exceed .875%.

(1) Includes underwriters' counsel, clearance, travel and out-of-pocket
expenses, and miscellaneous courier services and conference call
charges.



IV. Credit Considerations for a Public Offering

The establishment of an acceptable security can be one of the major
mobstacles to completing a tax-exempt lease financing. Understanding
these points is critical to an appreciation of how a municipal
lease-backed Certificate of Participation will be rated for a public
offering. It is important to note that investors in a publicly offered
mOCP issue will be looking for much of the same covenants and clauses that
mthe Department of- Administration is already providing on its existing

equipment leases. For instance, the Department of Administration's
existing leases contain nonappropriation language, security interest and
remedy provisions, indemnification of lessor provisions and

nonsubstitution clauses.

Non-Appropriation Clause. The lease and the subsequent financing provid-
ed by the lessor in most cases is not considered a debt obligation of the
governmental body because the lease would be subject to annual
appropriation (in some states such as Michigan and New Jersey, it is not
considered to be debt even if there is a contractual obligation to make
payments for the entire lease period). For this reason, lease-purchase
financing is often used in situations where governments are constrained
by debt limitations or. referendum requirements regarding the issuance of
debt. The rating ascribed to the issue on a QP financing, however,
reflects the ability of the lessee to release his oblijation, through
non-appropriation, *and the increased possibility that the transaction

structure  will be collapsed in such a circumstance. Typical
non-appropriation language included in the lease, would be similar to the
following:

Lessee reasonably believes funds can be obtained sufficient to make
all lease payments due during the term of the lease. Lessee hereby
covenants that it will do all things lawfully within its power to
obtain and maintain funds from which lease payments may be made,
including making provisions for such payments to the extent
necessary in each annual budget submitted for the purpose of
obtaining funds, using its bona fide best efforts to have such
portion of the budget approved, and exhausting all available review
and appeals in the event such portion of the budget is not approved.

In the event that the lessee is unable to obtain funding for any
renewal term, lessee shall have the right to terminate this lease at
the conclusion of the then current term of the lease and shall
neither be obligated to make any lease payments due beyond the
current term, nor to make any concluding payment whatsoever, and
this lease shall terminate as to that leased facility or eo ipment.
Provided, however, that in the event lessee does not appropriate
such funds, lessee will use its good faith best efforts to acquire
the necessary funding from other agencies or sources. Upon
termination as provided for above, lessor or its agents should have
the- right to take possession of the leased equipment/facility and
lessee shall be liable to return the leased equipment/facility to
lessor in full operational and good working order.



Security Interest and Remedy Provisions. Due to the provision for non-
appropriation, the security provided to the certificate holders in the
event that the government unit ceases to make Ilease payments, and
therefore provide for Certificate debt service, is a critical element to
the QOP issue's rating. The most .fundamental issue will be the ability
to grant a.security interest, or, -in other words, give the certificate
holders the right to-the ownership of the equipment or facility being
financed in the event-that'payments are;no. longer made. The ability to
grant -such an interest-¢is-not universal, and in certain states this
security feature cannot be included. .In those states where a security
interest is not a legal remedy, the need to develop strong alternative
remedies for the certificate nolders is a major concern. One such
alternative is to provide to the certificate holders the proceeds of a
subsequent sale of the equipment or facility. Increased use of tax-
exempt leases has provided a number of examples of how to structure an
adequate remedy in those states where a security interest is not
available. ...

Indemnification of Lessor. In a lease financing, the lessor is a party”

to the primary agreement in the structure - the Lease-Purchase Contract.
Although the lessor will typically transfer all rights and obligations to
an agent, ? claim against the lessor could conceivably collapse the
transaction. In order to minimize the likelihood of such an occurrence,
the state will typically indemnify the lessor against all claims relating
to the use or ownership, of the equipment. .The need for such a clause
relates to the possibility of a liability suit filed relating to an
improper use of leased.equipment, pr facility, which names the lessor, or
a tax that may be established at some point in time that would apply to
the lease payments made to the lessor. In certain states, the lessee has
not been able to grant such an indemnification. In those cases, a
private corporation is effectively precluded, from acting as lessor, and a
state agency is alternatively used as the nominal lessor.

Credit Enhancement. Municipal bond insurance provides a third party
guarantee of timely payment of principal and interest on a tax-exempt
bond issue. The insurance policy is given in exchange for a one-time
premium paid wupon issuance and calculated as a percentage of total
principal and interest payments over the life of the bonds. The
insurance provides a AAA rating from one or both of the major credit
rating agencies, which can result in substantial savings after the cost
of the insurance is taken into account.

Until a few years ago, tax-exempt leases which depended upon annual
appropriations were not considered insurable. More recently, because of
new entrants into the municipal, bond insurance industry and more
experience with annual appropriation risk, lease purchase transactions
with strong security features have been eligible for such insurance.
Typical insurance premium costs range from .65% to 1% of total principal
and interest.



Similarly, a letter of credit from a commercial bank provides a
guarantee that substitutes the bank's credit for that of the issuer. The
letter of credit, however, is provided in exchange for an annual fee
expressed as a percentage of the outstanding principal amount of the
bonds. The letter of credit usually is available only for less than the
life of a long-term bond issue and would have to be renewed (usually
every five -to seven years) to remain in effect. This can be a
particularly attractive 'option"for equipment' financings where typical
final maturities are in the same range. Typical fees for a letter of
credit are presently in the range of three-eighths to one-half of a
percentage point per annum, depending on the risk undertaken and the
demand for letters of credit.

An issuer and its investment banker would first evaluate the potential
costs and economic benefits of using either an insurance policy or a
letter of credit for a given QCP issue. Conclusions would be drawn based
on the interest cost savings of enhancement. The savings would be
calculated on a present value basis. In most market conditions, a lease
purchase issue which would otherwise be rated A or lower will benefit
from the .use..of insurance, while ratings lower than BBB- are generally
not insurable. Next, the availability of such credit enhancement would
have to be determined. This will often depend on the legal constraints
on the issuer and the degree to which the issuer is willing to comply
with the restrictive covenants which the insurer or bank may require as
prerequisites to an agreement. The investment banker then would
negotiate with one or more firms'providing credit enhancement to find the

most advantageous terms.

Essential Use Facility/Bondholder's Security. ’ In assessing the cash flow
support of instruments backed by a lease-purchase agreement, investors
and rating agencies evaluate the -possibility of an event of

non-appropriation by the lessee. Inthis regard, the nature of the
facility being financed and its importance to the lessee's responsibility
of providing essential services are pivotal. Lease purchase financing of

non-essential public facilities, such as convention centers, is not as
well received by investors as bonds backed by lease-purchase agreements
associated with the financing of more vital facilities. Correctional
facilities, -for example, represent an extreme in essential use because
governments obviously must avoid closing down a correctional facility and
releasing prisoners.Investors, for this reason, regard lease-purchase
financing involving such facilities as representing a strong and
attractive credit. To formalize this situation, investors sometimes
request the state or local "overnment lessee to provide a letter setting
forth the essential nature of the leased property.

Non-Substitution Clause. Investors traditionally have been comforted by
inclusion of a non-substitution clause in the lease-purchase agreement
which would preclude the governmental body from acquiring the same or a
similar facility for a period of time in the event of non-appropriation.
This can reduce the risk of early termination of the Hease for other than
the legitimate absence of sufficient funds. Typical non-substitution
language would read as follows:



The lessee agrees that in the event the lessee exercises its right
to terminate this lease in accordance with the non-appropriation
provisions contained herein, the lessee will not purchase, lease,
mme ® Oor rent other property for the purchase of performing the functions
and projects which were to be performed by the leased facility for a
period of one year from the date.of termination of this lease. .
.o . o’ "%

« Credit Ratings. m.The, rating .agencies, generally rate lease-purchase issues
at least one full grade below the general obligation rating of the
* lessee. For example, if a state or local government is rated AA, the
lease-purchase issue generally would be rated A. This rating policy
stems from the risk of non-appropriation. Factors which could improve
such a rating are: (i) extremely strong security features on the lease,
including a lengthy lease term, automatic lease renewals, a contractual
requirement to make lease payments or a non-substitution clause; (ii)
additional security backing (such as insurance or a bank letter of
credit) or specific additional revenues pledged toward payment on the
bonds; (iii) powerful evidence of the essentiality of the facility; and
(iv) clear statutory authority for leasing and historical experience by
the lessee in making appropriations for tax-exempt municipal leasing.
The lower rating will result in a higher interest rate as compared to the
lessee's general obligation bonds. If the state or local government has
the choice for a given project of using either general obligation or
lease-purchase financing with equal annual payments, the impact of
‘e either on- the.governmental .body's.overall, credit rating would be the
same. When the lease-purchase financing can be structured to cost less
than general obligation financing, the lease purchase issue would have
less of an impact on the governmental body's debt capacity and thus help
to preserve.the credit.rating.
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50R/222-1405
SEPTEMBER 28,1987
TO: COMMISSIONER HUGH MALONE
MILT BARKER
TOM BOUTIN
FROM: GOVERNMENT FINANCE ASSOCIATES, INC.
RE: STATE OF ALASKA MASTER LEASE PROGRAM

I. INTRODUCTION

Lease purchase financing can be an attractive alternative to individual vendor leases or to
general obligation financing. A governmental body wishing to purchase facilities through
thcleasc program enters into a lease agreement with either a bank or a leasing corporation
acting as escrow agent/lessor. Certificates or bonds are then issued based on the expected
lease revenues. In order to qualify as a tax exempt financing the final ownership of the
equipment must be with a public entity and the equipment or facilities must have limited
private use. These lease rental payments are set at a level equal to the debt service
requirements and are paid through the annual appropriation process. The lessor, upon
receipt of the lease payments, distributes the payments to the bond or certificate holders.
The arrangement is actually a type of installment sales agreement for the purchase of

equipment.

Some governments have used lease purchase financing to manage ayearly "master lease”
program. This type of program brings together, into a single transaction, all of the
individual lease purchases the government plans during the upcoming year. A master lease
can reduce the overall administrative efforts in multiple lease agreements as well as reduce
the interest cost of the leases. A master lease program is appropriate only for equipment
purchases; a different mechanism should be established for the planning and coordination
of leasing and/or lease purchase financing of facilities.

There will be a number of policy, aswell as financial, matters the State will want to
consider as it determines its need for a masterlease program. This memorandum will
review those considerations as well as outline the process for implementing such a

‘eprogram.
I[l. DETERMINATION OF NEED

The Slate may have several reasons to pursue a master lease financing. These needs fall
into several areas.
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A- Policy issues
1. Coordination and planning ...

From a management standpoint, it is advantageous to coordinate purchasing through a
central location, reducing the redundant costs of multiple agreements. A focal point for
administering the leases also may coordinate future purchasing requirements. TTie
Shearson Lehman proposal included 71 different existing lease contracts. A master lease
program would bring all of those contracts (and their resultant payments) under a single
master contract with coordinated payments. The State could choose to make only two
payments ayear, as is typical in Certificates of Participation, or monthly payments, as is
typical in traditional leases.

In considering the centralization of lease financing through a master lease program, the
State should consider limits on the amount of leasing each year as well as the type or cost
of equipment leased. While the programmatic need is the first stage of the decision
process, the State should set a standard limit on the yearly total amount of lease financing
of equipment. This limit may be set as a percent of total budget, a percent of True Cash
Value, or a dollars per capita figure. In this way, the State does not risk inordinate “
increases in lease financing which might become detrimental to its credit rating. A further
limit on the type or cost of equipment financed should be articulated in that some
equipment might more reasonably be purchased through current appropriations.-

Z'Lower costfinancing e*

Individual vendor leases usually charge a higher rate than the borrowing rate for the
overall governmental issuer. In some instances,.vendor rates range up to 18%. In the
State's case, Shearson Lehman calculated the average interest rate on outstanding leases to
be 13.86%." By pooling the individual smaller leases, the cost of borrowing can be lowered
to near the general obligation debt rate. :

3. Financing within the annual budget process

Lease purchases are financed within the operating budget and therefore are not subject to
the normal debt issuance approval process. The concept is based in the rationale that,
throush a lease purchase financing, facilities or equipment can be purchased at a lower cost
than thev’can be leased or rented through individual vendors. The lease obligation is not
debt in the traditional sense; it is rather a purchasing arrangement with ownership of the
equipment/facilities dependent on fulfilling the terms of the agreement.

4, Administration ofthe master lease program

A central administrative unit will serve to coordinate the process. This is most common'y
accomplished through the department of general services. This does not mean, however,
that all the costs of The leases should be removed from the program budgets. One of the
concerns of master lease programs is that leases are suddenly seen as free budget
increments to the departments initiating the lease. The result is often an explosion in the
number of lease financings, which is clearly contrary to the purpose of the master lease
program. General Services should establish an accounting system which tracks, and bills to
the departments, the costs associated with the lease purchases initiated by those
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departments. These costs should include the yearly principal and interest due, the pro rata
share of the issuance costs, and any administrative costs incurred by General Services and
other state agencies in managing the transaction.

Jt 4
B. Review of upcomlng\/needs
frrose xox ** T # o A -
The size of the financing should reflect upcoming needs over the next reasonably- .
predictable purchasing period. Estimated purchase prices and time lines should be
established. As an alternative to the estimation process, purchases may be accumulated
through a bank line of credit and re-financed later based on known costs.

*

C. Review of outstanding leases

In the case of a first master lease, the existing leases should be reviewed as it may be
possible to buy out the remaining portions ot their leases and re-finance the remainder as
part of the master lease. The outstanding balance on leases should be determined os well
as any prepayment penalties. The remaining economic life of the equipment should also
be determined, asit limits the potential term of the financing.

As the refinancing of existing leases will result in lower, costs on existing leases, the State
will need to develop a policy for the budget treatment of savings.

[1l. TERMS OF THE FINANCING

The following should be determined when structuring the issue: «* o

A. Useful lire of the financed equipment

The equipment should not be financed for a period longer than its useful life. With
equipment purchases, this is usually 3 to 5 years.

B. Repayment schedule

The repayment schedule should meet the cash flow abilities of the govermng'body. The
principal payment typically occurs within the first few months of the fiscal year.

C Establishment orTrustee

A trustee or escrow agreement will be established with either a bank or leasing company to
provide nominal ownership of the equipment or facilities during the purchase period Tins
agreement establishes an agreement between the governing body and the trustee (or'
escrow agent) regarding payment for the equipment. This document is usually drafted bv
bond counsel. _
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D. Securityinterest.....ccccoeeveeiieeeeiineennns ose

The lease documents may provide security interest in the purchased (leased) equipment
during the purchase period. This means the certificate holders actually own the equipment
(through the trustee) until the last payment has been made. This allows the certificate
(bond) holders the added security, m ease of non-payment, of actually seizing property
V\|IqhiCh may be resold or re-leased in an attempt to offset the remaining payments owed
them... . .. ..., V. o - -

Since the lease purchase agreement is aimed at the purchase of specific property, usually it
will contain language itemizing the exact property or equipment to be purchased. An
additional clause which prohibits substitution of other non-secured equipment for that
equipment which has been identified in the securiiy agreement is also usually required. In
effect, this language does'not generally prohibit substitution but rather requires notification
and approval by the trustee of any substitutions for the original equipment.

E. Security enhancements

Security enhancements such as a debt service reserve fund or an bond insurance policy can
be included to overcome certificate purchasers' concerns about the ultimate repayment of
the securities. These types of enhancements should be evaluated by a cost-benefit analysis.
I| seems unlikely that insurance or a debt reserve fund would be necessary for a master
lease with the State, however." With longer term lease financings, some concern regarding
repayment may be reasonable, but the short term nature of master lease purchase
financings reduces these.concerns. - \

F. Non-Appropriation Clause

Most lease purchase arrangements are subject to an annual appropriation process. This
'distinguishes the agreements from other forms of indebtedness in that the long term
commitment can be revoked. No future governing body nor populace is committed to
make payments based on past decisions. (There are certain practical obligations which
should not be ignored.) However, some governing bodies have the ability to enter into
lease purchase agreements which are not subject to the annual appropriation process. This
‘authority is usuaDv found in the charter or statutory authority of the governing body. A
"non-appropriation” clause, which subjects lease payments to the annual budget process

mreduces the security of the issue, thus generally increasing the interest cost to the
governmental body.

G. Non-Substitution Clause

A non-substitution clause precludes a government body from acquiring the same or similar
equipment for a period of time in the event of non-appropriation. This type of clause has
been traditionally included to give investors comfort that non-appropriation will not be
used to get a better deal should one arise at a later date.



IV. RFP FOR SERVICES

After the general needs and ferms of the proposed issue have been determined, a Request
lor-Proposals:for Leasing/Underwriting services should be forwarded to major firms r
deah'ng in.this type of transaction. This.list might include leasing corporations,-banks ¢
and/or underwaters. In some cases, this list may be expanded to private placements.

A. General RFP for services

Given the diversity of types of financing instruments, the RFP can take avariety of forms.
RFPs should be fairly specific in describmg the proposed terms of the financing but should
also allow proposers to recommend methods specific to their strengths.

|. Negotiated or competitive sal**

Given the nature of these transactions, most lease purchases are negotiated. In certain
market conditions and with certain types of issuers, a competitive sale may be more
advantageous. This determination needs to be made on an issue-by-issue basis: It seems
likely, however, that the stature of the State's name would allow a competitive sale to - =
proceed with no disadvantage to the State. . ...... . -

A special kind of negotiated sale is the sale of'bonds directly to the final purchaser of the
bonds. This is called a private placement. A number of issuance costs can be eliminated in
this type ofsale in return for somewnhat higher interest rates in general.. This combination
may reduce the total cost associated with the issuance of the bonds.

2 Interest rates

In a negotiated sale, the RFP should specifically ask the proposer to indicate the expected
interest rates for the proposed transaction. These rates should be modified only if the
market expen’ences significant movement.

3. Oilierfees
Each type of transaction has its own set of costs. Some interest rate proposals will be "all

inclusive" in terms of issuance costs. The RFP should ask the proposer to estimate any and
all additional costs of the transaction that the issuer might expect to pay.

4. Structure offinancing

The proposed structure of the financing should be specified to the extent possible. This
allows realistic prices for the financing in the proposals. -The structure includes the various
"terms" described in section IlI.

B. Evaluation of Proposals

The evaluation of proposals usually presents some problems given their diversity. The
three most significant areas of evaluation are:
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Ultimately all financings result in a series of payments made by the borrower to the lender.
This is the important measure of the economics of the proposal. The evaluation should
create the expectechcash requirements as aresult of the proposal'and discount future cash
requirements-at theappropriate'discount rate for the issuer. The discount rate should be
the same in comparing each of the proposals and is generally the then-current borrowing
rate lor the issuer. The "present value" of the various proposals can then be compared by
discounting the future cash flows to the present.

2 Required terms

* t e
Each of the various proposals will have some distinct financing terms such as the
frequency, costs exclusive of interest rates and legal documents required. Some o
terms will be quantifiable and therefore can be included in the present value analysis;
others may be policy issues that will have to be weighed on an individual basis.

3. Capacity to executefinancing

Basic to the evaluation is the capacity of the proposer to actually do what they propose.
The RFP should request an explanation of similar types of financings in which the
underwriter has been involved and their level of involvement.

Y. PROCEDURE FOR.FINANCING: = ...

The procedure for the financing involves getting the necessary individuals together to
produce the requisite set of documents.

A. Required Documents

The required documents include:

L The Lease purchase agreement, which is an agreement between the lessee and the
escrow agent/vendor. It is prepared by bond counsel.

2 The Trust indenture or Escrow agreement, which establishes the various accounts and
administrative procedures used by the trustee or escrow agent. It is considered an
agreement between the issuer and the trustee for the investors. It is prepared by

bond counsel.

3. Authorizing documents, which include the resolutions or ordinances passed allowinp
" the governing body to enter into a lease purchase agreement. At the state level
these documents ate usually statutes or rules. These documents are usually
prepared by either local or bond counsel.



C o C

Government Finance Associates, Inc.

4. Documents relating to underwriting and sale ofsecurities, which include the official
statement or offering memorandum, the bond sales agreement with the underwriter,

\ . - the notice of sale and any other local or state notification requirements. These
documents arc usually prepared by the financial adV|sor and governmental staff.
c;?a.etn; e'Te:e: rern-rfimr.ri V. . .

iw 5. -A legal opinion, which is always requwed in the sale of tax-exempt securities. The
opinion, which is prepared by bond counsel, states the issuer has authority to issue
this type of obligation and that the issue meets federal and state requirements for
tax -exemption.

B. SelectTeam
The necessary individuals include:

1. The Trustee or Escrow agent, as lessor, will be responsible for holding title to the
equipment or facilities until the terms of the agreement have been met.

2 The Financial Advisor, who will provide advice in setting the terms of the financing
and coordinate the development of the necessary documents. Sometimes
underwriters provide this type of service as part of the purchase price of the

| - securities, but the potential conflict between advising the issuer on what is best for
' the issuer and buying the securities at the best price for the underwriting company
often lead governments to the use of an independent financial advisory firm.

3. The Bond Counsel, who will prepare most of the legal documents and render an
V. opinion on the tax-exempt status of the issue.

4. The underwriter, leasing company, bank or private investor, who wiil purchase the
securities. Banks are not generally barred from purchasing certificates of
participation but are not currently allowed to underwrite revenue bonds. On
occasion a private investor, usually an insurance company or credit company, will
directly purchase securities from an issuer.

5. Central/State administrative agency, which will act aslessee. Inmaster lease
programs this is usually the general or administrative services departmaent.

. C. Key Tasks
The following are the key tasks included in the financing:

Programs determine the need for equipment

General Services coordinate the needs, determining thetotal amount of the
financing.

Determine terms and the schedule for the financing

Prepare documents

Submit draft documents to rating agencies (if rated)

Finalize official statement/disclosure documents

Sell or price the certificates (bonds)

Prepare closing documents

Close (exchange the money for the certificates)

CoOoNOUAW Np
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Purchase equipment/facilities
Pay lease payments
Bill departments for their pro ratashare of lease payments

Transfer ownership at end ofpayments -
Yesee sxtend 8] o ! [

/; Uik~ - It S
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Bank line ofcredit - an established agreement between a bank and an individual or entity.
The bank allowing astated amount of funds, with terms, available for use by the
individual or entity when needed.

Bond insurance policy - a covenant between a bond insuring entity and a bond issuer that
the insurer will pay investors in the case of default.

Certificate o fParticipation - representative of a share in the purchase of capital property for
a municipality. The investor purchases the certificate with the agreement that the
government will make payments at a given rate over a agreed upon period.

Competitive sale - method of sale in which underwriters submit sealed bids. Bids are «
opened at a specified time and the sale is awarded on tiie basis of the lowest interest
cost bid.

Cost benefit analysis - a financial study to determine the costs relative to benefits in a given
situation.

Debt issuance approval Process - the steps necessary to obtain permission to issue bonds. In
addition to the constitution, statute or charter enabling language, an election is

sometimes also required.

Debt service reservefund - a fund established as a reserve for the payment of principal and
interest on debt should insufficient funds be available during any given year.

<
Escrow agent - the third party placed in trust to hold the ownership document until certain
conditions are fulfilled.
General obligation rate - the existing average market rate on general obligation bonds.

Interest - the amount of money paid for the privilege to use another party's money.

Lease purchase contract/agreement - an agreement with terms to pay a stated amount over
an agreed upon period for property which may include eventual ownership.
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Lease revenue bonds - revenue bonds paid from lease payments made by projects financed
by the bonds.

Lessee - the individual or entity receiving the benefits or property that is at issue in an
agreement.-."e. rv-cr.;"'--r'. we«e r.
S r-.n fi>s o\/*,

Lessor - the individual or entity giving the benefits or property that is at issue in an
agreement.

Master lease - a transaction combining individual lease agreements into one.

Municipal corporation - a political and corporate body established with state authorization
for the purpose of providing governmental services and regulations for its
inhabitants. It has defined boundaries and a population and is usually organized
with the consent of its residerus. Cities and towns are usually municipal

corporations.
_ 1 . #

Negotiated sale - refers to a direct sale between an issuer and underwriter. The price,
interest, issue structure, and terms are agreed upon and set jointly.

Nominal owner - an owner in name only and not in fact.

Present value - the valuation of what an amount of money expected in the future is worth
today given alternative usage and economic considerations and expectations.

Private placement - asale of securities to the end owner. This type of sale usually by passes
the typical relation of financing and underwriter in that the issuer deals directly with
the purchaser. No secondary sale or underwriting exists. This type of sale often is
accomplished with fewer documents than typical financings in that the buyer is
considered a "sophisticated and knowledgeable" investor and intends to hold the
securities to maturity.

Re-financed - to obtain funds preferably at a lower rate and to fully pay an existing debt
held at a higher rate.

Remaining economic life * the period cf time remaining from optimum usage value to
diminished value of property.

Securities - this term is broadly used to refer to notes, bonds, certificates and other various
investments.
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Security - used to refer to the enhancement of comfort for bond holders relative to
investment safety.

trust indenture or Escrow agreement - the third party in agreement to hold documents in
trust until certain conditions are meet.

Underwriter - purchaser of the entire bond issue who intends to resell the bonds. Usually it
is a commercial bank or investment firm.

Vendor leases - an agreement between parties allowing the use and/or sale of property with
agreed upon terms for the exchange of money. The gi\ing party or vendor is in the
business of lending and/or selling.
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Original sponsor: RuLon/Govornor

IN THE SENATE BY THE LABOR & COMVMERE COVMTTEE
CS FCR SENATE BILL NO. 154 (L&Q)
INTHE LEGISLATURE OF THE STATE COF ALASKA
SIXTEENTH LEGISLATURE - SEQOND SESSION
A BILL
For nn Act entitled: Mn Act relating to state equipment,including equip-
ment lease-financing, and authorizing a master equip-
ment lease-refinancing projectj and providing for an
effective date.”
BE IT ENACTED BK THE LEGISLATURE OF THE STATE OF ALASKA

mSection 1 AS 18.55.010 is amended to read:

Sec. 18.55.010. PURPCSE OF AS 18.55.010 - 18.55.290. The pur-
pose of AS 18.55.010 - 10.55.290 la to remedy the acute housing short-
age that exists in certain localities of the state by undertaking alum
clearance, low-cost housing projects, housing for persons and their
families engaged in national defense activities in Che state, and
housing projects and housing for veterans of World War Il and other
citizens of the state™ and to remedy the short supply of necessary
public buildings and equipment by providing for the financing, con-
struction”™ and acquisition of public buildings and equipment for lease
to the state.

* Sec. 2. AS 18.55.030 is amended to read:

Sec. 18.55.080. MAVBERS (R BVPLOYEES PROHIBITED FROM ACQUIRING
INTEREST IN PROJECTS. A member or employee of the authority may not
acquire an interest, direct or indirect, in a housing® [OR] public
building, or equipment project, or in property or a contract, for
materials or services included or planned to be included in a project.
If a member or employee owns or controls an interest, the member or
employee shall immediately disclose the interest in writing to the
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