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governmental entity occurs, the certificate, order, decision”™ or regu-
lation of the commission prevails.
*Sec. 20. AS 43.05 is amended by adding a new section to read:

Sec. 43.05.075. CONCEALING OR FALSIFYING EVIDENCE. A person may
not wilfully, in connection with a compromise or offer of a compromise
under AS 43.05.070 or in connection with a closing agreement or of?‘er
to enter a closing agreement under AS 43.05.060,

(1) conceal from an officer or employee of the state prop-
"rty belonging to the estate of the taxpayer or other person liable
for the tax; or

(2) receive, destroy, mutilate, or falsify a book, docu-
inent, or record or make a false statement under oath relating to the
esta.e or the financial condition of the taxpayer or other person
liable for the tax.
*Sec. 21. AS 43.05.110 is amended to read:

Sec. 43.05.110. PROPERTY IN POSSESSION OF DECEASED EMPLOYEE.
The personal representative of a deceased employee of the department
who has possession or control of a tax list, record, return, paper,
document® or book or money collected shall deliver it to the depart-
ment. [A PERSONAL REPRESENTATIVE WHO REFUSES OR WILFULLY FAILS TO DO
SO IS GUILTY OF A MISDEMEANOR.]

*Sec. 22. AS 43.05.130 is amended to read:

Sec. 43.05.130. PENALTY [MISDEMEANOR], A person who, by conduct
not described in AS 43.05.290, violates a provision of AS 43.05.010 -
43.05.130 or a regulation adopted wunder those provisions [IT] s
guilty of a misdemeanor, and upon conviction is punishable by a fine
of not more than $1,000 for each offense.

*Sec. 23. AS 43.55.016(c) is amended to read:
(c) The cents-per-Mcf amount equals $.064 per 1,000 [THOUSAND]

CSHB 411(Jud) -8 - HB0411B
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cubic feet of taxable gas produced from the lease or property [AS
ADJUSTED BY AS 43.55.012].
*Sec. 24. AS 43.55.020(e) is amended to read:

(e) Gas produced in excess of that- needed for safety purposes,
except gas used in the operation of a lease or property in drilling
for or producing oil or g-'s, or for repressuring, is considered, for
the purpose of AS 43.55.011 - 43.55.150 and in the amount used, as gas
produced from a lease or property. Gas flared beyond the amount
authorized for safety by the Alaska Oil and Gas Conservation Coinmis-
sion under AS 31.05 is considered as gas produced, except that it s
subject to a penalty equal to the tax computed under AS 43.55.016 [AS
ADJUSTED BY AS 43.55.012] per 1,000 [THOUSAND] cubic feet of gas for
the month in which the gas was flared.

*Sec. 25. AS 43.55.090 is amended to read:

Sec. 43.55.090. REFUNDS. In case of overpayment, duplicate
payment or payment made in error, the department may refund the amount
of the overpayment under AS 43.15.010 [ISSUE A CERTIFICATE STATING THE
FACTS AND THE AMOUNT OF THE REFUND TO WHICH THE TAXPAYER IS ENTITLED.
UPON PRESENTATION OF THE CERTIFICATE TO THE DEPARTMENT OF ADMINISTRA-
TION, THE DEPARTMENT OF ADMINISTRATION SHALL ISSUE A WARRANT FOR THE
REFUND. THE REFUND SHALL BE PAID OUT OF THE UNAPPROPRIATED GROSS
PRODUCTION TAX IN THE TREASURY].

*Sec. 26. AS 44.19.104(a) is amendedto read:

(a) Members serve for overlapping four-year terms. [THE FIRST
MEMBERS APPOINTED SERVE FOR ONE, TWO, THREE AND FOUR-YEAR TERMS AS
DETERMINED BY THE GOVERNOR.] The chairman serves for a term set by
the commission, not to exceed four years.

*Sec. 27. AS 44.19.155(b) is amendedto read:

(b) Each public member appointed by the governor under (a)(l) of

HB0411B -9 - CSHB 411(Jud)



this section serves a term of two years and wuntil a successor is
appointed and qualified [, EXCEPT THAT THE TERM OF OFFICE OF A PUBLIC
MEMBER FIRST APPOINTED UNDER (a)(1)(A), (a)(1)(C), (a)(1)(E) AND
(a)(1)(G) OF THIS SECTION SHALL BE ONE YEAR]. A public member may be
reappointed.

*  Sec. 28.AS 44.21.258(b) is amended to read:

(b)The members of the commission shall servestaggered terms of
five years [, WITH THE INITIAL TERMS DETERMINED BYLOT].

* Sec.29. AS 44.27.043 is amended to read:

Sec. 44.27.043. TERMS OF OFFICE. The term of office of each
member is three years [; HOWEVER, OF THE MEMBERS FIRST APPOINTED,
THREE ARE TO BE APPOINTED FOR TERMS OF ONE YEAR, FOUR FOR TERMS OF TWO
YEARS, AND FOUR FOR TERMS OF THREE YEARS]. AIll vacancies are to be
filled for the balance of the unexpired term in the same manner as
original appointments.

* Sec. 30. AS 44.33.310(3) is amended to read:

(3) "economic disaster” means that the annual income to
workers in the designated area dropped below the average annual income
for the base period for workers in the designated area and the drop in
income is of such magnitude that the average family income of all
residents of the designated area as determined by the department s
below the poverty guidelines issued by the federal Department of
Health and Human Services [FEDERAL SOCIAL SECURITY ADMINISTRATION
POVERTY GUIDELINE], adjusted by the department to reflect subsistence
economic patterns and appropriate cost-of- living differentials; the
availability of alternate employment shall be considered in determin-
ing whether an economic disaster has occurred under this paragraph.

* Sec. 31. AS 44.46.030(c) is amended to read:
(c) [OF THE MEMBERS OF THE BOARD FIRST APPOINTED BY THE

CSHB 411 (Jud) -10- HBO0411B
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GOVERNOR, THREE SHALL DE APPOINTED FOR A TERM OF ONE YEAR, THREE FOR A
TERM OF TWO YEARS; AND TWO FOR A TERM OF THREE YEARS. THE INITTAL
TERMS BEGIN ON JU )Y 1, 1971. THEREAFTER, ALL APPOINTMENTS SHALL BE
MADE FOR TERMS Ol THREE YEARS BEGINNING ON JULY 1 OF THE YEAR IN WHICH
THE APPOINTMENT IS MADE.] Members of the board serve at the pleasure
of the governor for staggered terms of three years. In the case of a
vacancy other than one arising by expiration of term, an appointment
to fill the vacancy shall be made for the remainder of the unexpired
term.

Sec. 32. AS 44.85.030 is amended to read:

Sec. 44.85.030. MEMBERSHIP AND VACANCIES. The bond bank author-
ity consists of the following five directors: the commissioner of
revenue, the commissioner of community and regional affairs, who shall
each be a director ex officio with voting privileges, and three direc-
tors appointed by the governor. The appointment of each director other
than the commissioner of revenue and the commissioner of community and
regional affairs is subject to confirmation by the legislature. The
three directors appointed by the governor serve at the governor's
pleasure for four-year terms. They must be residents of the state and
qualified voters at the time of appointment and shall comply with the
requirements of AS 39.50 (conflict of interest). [THE DIRECTORS FIRST
APPOINTED SHALL HAVE TERMS OF TWO, THREE AND FOUR YEARS RESPECTIVELY.]
Each director shall hold office for the term of appointment and until
a successor has been appointed and qualified. A director is eligible
for reappointment. A vacancy in a directorship occurring other than
by expiration of term shall be filled in the same manner as the origi-
nal appointment but for the unexpired term only. Each director before
entering upon the duties of office shall take and subscribe to an oath

to perform the duties faithfully, impartially, and justly to the best

HBO4IiB -11- CSHB 411 (Jud)
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of the director's ability. A record of the oath shall be filed in the

office of the governor.

*Sec. 33. AS AA.88.030(c) is amended to read:

(c) Members of the authority described in (a)(2) and (a)(3) of
this section serve two-year terms. [HOWEVER, THE INITIAL APPOINTMENT

OF ONE MEMBER DESCRIBED IN (a)(3) OF THIS SECTION SHALL BE FOR A

ONE-YEAR TERM.]

*Sec. 3A. AS A7.80.050(a) is amended to read:

(a) Council members serve staggered terms of [MEMBERS TERMS

ARE] three years. [OF THE [INITIAL APPOINTEES, ONE-THIRD SHALL BE

APPOINTED FOR ONE-YEAR TERMS, ONE-THIRD FOR TWO-YEAR TERMS, AND ONE-

THIRD FOR THREE-YEAR TERMS.]

*Sec. 35. AS 23.15.520(3); AS 23.35.150(2), 23.35.150(A); AS 39.50.-
200(b) (A7); AS A2.A0.920(a); AS A3.05.010(17), A3.05.120; AS A3.20.3A0(3);
us A3.23.095(2), A3.23.095(3); AS A3.31.A20(2); AS A3.55.900(5); AS A3.56.-
210(3); AS A3.75.1A0(2); AS A3.80.100(3); AS AA.A7.310(5); AS A7.07.-
020(b)(10), and A7.07.035(17) are repealed.

* Sec. 36. This Act takes effect immediately under AS 01.10.070(c).

CSHB A ll(Jud) -12- HBOA11lB
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Orig

inal sponsor(s): Rules/Governor

IN THE HOUSE

SENATE CS FOR CS FOR HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE

SIXTEENTH LEGISLATURE -

go0040hJ -

Chenoweth
A/23/90

BY THE JUDICIARY COMMITTEE
465 (Judiciary)

OF ALASKA

SECOND SESSION

A BILL
For an Act entitled: "An Act relating to telephone access and monitoring
inside correctional facilities."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 33.30.231(a) is amended to read:

(a) A [EXCEPT AS PROVIDED IN (b) OF THIS SECTION, A] prisoner
shall have reasonable access to a telephone except when access is
suspended as punishment for conviction of rule infraction or pending
a hearing for a rule infraction involving telephone abuse. A sus-
pension under this subsection must be reasonable in length and may not
prohibit telephone communication between the prisoner and an attorney
or between the prisoner and the office of the ombudsman.

* Sec. 2. AS 33.30.231(c) 1is amended to read:

(c) Notwithstanding AS 42.20.300 and 42.20.310, in order to
preserve, the security and orderly administration of the <correctional
facility [INSTITUTION] and to protect the public, the commissioner may

authorize the use of monitoring or

recording

equipment to listen to a

telephone conversation of a prisoner incarcerated following conviction
of a crime, if a warning 1is posted by the telephone informing the
prisoner that a call may be monitored or recorded. A recording of a
telephone call made under this subsection shall be kept confidential,
and acces-s to the recording and its contents is Ilimited to persons who
are acting within the scope of their official duties and whose access
to specific recordings has been authorized by the facility superinten-
dent. A telephone call between an attorney and a prisoner or between
-1- SCS CSHB 465(Jud)
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the office of the ombudsman

and a prisoner

corded except when authorized by a court.

* Sec. 3. AS 33.30.231(b)

SCS CSHB 465(Jud)

is

repealed.

may not

be

monitored

or

re
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Duncan C. Fowler . AK 9610636
H/3
48364
i P.O Box WO
April 19,1990 ] " AK SERI1-30D
4590
48490
0O PO .Bx733
Fairtaks. AK 907
Jan Faiks, Chair 24101
Senate Judiciary Committee B35
Alaska State Senate Jan faiks
Post Office Box V SENATE OFFICE

Juneau, Alaska 99811-3000
RE: HB 465 (JUD)
Dear S

A biln-elating to inmate telephone calls, HB 465 (JUD), has been referred to
your committee for review. | know it is getting near the end of the session. | hope
you will be able to schedule this bill before your comm ittee.

My interest in this bill is twofold. Although the bill does help bring state law
into line with the Cleary Partial SettlementAgreement, it also insures certain phone
communications with this office will not be abused.

W hen the Alaska Ombudsman A.ctpassed in 1975, inmates did not have the
same access to telephones as today. However, the 1975 act did provide that all
inmate mail, to or from the ombudsman, be promptly handled unopened by officials.
That provision recognized the state's potential for liability in institutional settings
(medical as well as correctional). It guaranteed a way for those in custody to seek
and receive help in confidence without potential abuse by their "keepers."”

From my perspective, HB 465 (JUD) modernizes the provisions of the
Ombudsman Act. It provides access and prohibits monitoring of inmate calls to this
office. And, frankly, it ischeaper and faster for us to deal with inmate complaints
over the telephone than it is by mail.

Please let me know if you can schedule this bill. 1 would be happy to appear
before your committee and answer any questions you may have regarding my
interest in this legislation. This is a bill that Commissioner Humphrey-Barnett and |
have worked on and both support.

Sincerely,

Duncan C. Fowler
Ombudsman

DCF:pjc
cc: Susan Humphrey-Barnett, Commissioner
Department of Corrections
Mike Stark, Assistant Attorney General
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StaAaTE oF ALA s kA
OFFICE OF THE GOVERNOR
JCMEAU

February 1, 1990

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting a bill relating to access
and monitoring of telephone calls in correctional
facilities.

The bill repeals limitations on access to telephones by
prisoners who are classified maximum custody or in
segregation. The bill also repeals the authority to monitor
telephone calls of prisoners who have not been convicted of
a crime. It leaves intact the author ty to monitor calls of

convicted prisoners.

In 1983, the superior court in Cleary v. Smith signed an
order granting reasonable access to telephones for all
prisoners except those in punitive segregation. The order
also prohibited monitoring telephone calls of pretrial
detainees. In 1986, as a response to telephone abuses by a
relatively small number of prisoners, the legislature passed
AS 33.30.231 (sec. 6 ch. 88 SLA 1986). That statute
precludes access to telephones, except to call an attorney,

for inmates <classified maximum <custody or in segregation,
and authorizes the monitoring of telephone <calls of all

prisoners. This bill would repeal those provisions in the
statute which conflict with the court order. W hile the
plaintiffs in Cleary have <challenged the constitutionality

of AS 33.30.231 in light of the 1983 court order, the state
and Cleary plaintiffs have reached agreement on how to avoid
this costly litigation and still afford adequate protection
to the public from inmate telephone abuses.

The Department of Corrections will shortly be implementing a
collect-call-only system (except to attorneys) for



The Honorable Sam Cotten Page 2

prisoners, which will identify the caller as a prisoner and
permit the person called an opportunity to refuse the call.
This system, coupled with enactment of this bill, will
protect the public from telephone abuses yet still allow the
level of communication by prisoners envisioned in the 1983
court order.

| respectfully request your rislation.

Governor
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S 33.30.221 Probation, Prisons, and Prisoners § 33.30.2 11

Sec. 33.30.221. Superintendent of correctional facility may
administer oaths and acknowledgments. The superintendent of a
correctional facility or the superintendent’s assistant may administer
oaths to and take acknowledgments from a prisoner, but may not
request or accept compensation from a prisoner for acts performed
under this section. (8 ti ch 88 SLA 1986)

Sees. 33.30.225 — 33.30.227. IRepealed, § 12 ch 38 SIA 1086.1

Sec. 33.30.231. Telephone access and monitoring inside cor-
rectional institutions, (a) Except as provided in (b) of this section, a
prisoner shall have reasonable access to a telephone.

(b) A prisoner who is classified maximum custody, is placed in seg-
regation as punishment for a rule infraction, or is placed in segrega-
tion because the prisoner poses a threat to others or to the security of a
correctional facility may not have access to a telephone except to com-
municate with an attorney, to otherwise communicate as provided in
AS 12.25.150, or in an emergency as determined appropriate by the
commissioner.

(©) Notwithstanding AS 42.20.300 and 42.20.310, in order to pre-
serve the security and orderly administration of the institution and to
protect the public, the commissioner may authorize the use of moni-
toring or recording equipment to listen to a telephone conversation of
a prisoner if a warning is posted by the telephone informing the pris-
oner that a call may be monitored or recorded. A telephone call be-
tween an attorney and a prisoner may not be monitored or recorded
except when authorized by a court. (8 6 ch 88 SLA 1986)

Sec. 33.30.241, Effect of judgment of conviction on civil
r.ghts. (a) A person who is convicted of a felony involving moral
turpitude as defined in AS 15.60.010 is disqualified from voting in a
state or municipal election until the person’s unconditional discharge.

(b) A person who is convicted ofa felony is disqualified from serving
as a juror until the person’s unconditional discharge.

(©) In this section "unconditional discharge” has the meaning given
in AS 12.55.185. (8 6 ch 88 SLA 1986)

Cross references. — For loss and res-
toration of voting rights after certain fel-
ony convictions, see AS 15.05.030.
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r STEVE COWPER, GOVERN

\zJ REPLY TO:

O 1031 YJ4lh AVENUE SUITE 200
DEPARTMENT OF LAW ANCHORAGE. AL ASKA 995011994

PHONE: (907) 276-3550
OFFICE OF THEATTORNEY GENERAL FAX: (907) 276-3697

March 2, 1990 0O 1st NATIONAL CENTER
100 CUSHMAN ST. SUITE 400
FAIRBANKS. ALASKA 99701-4679
PHONE: (907) 452-1568
FAX: (907) 456-1317

K) PO. BOX K-STATE CAPITCL
The Hon. Max Gruenberg JUNEAU. ALASKA 99811-0300
Alaska State Legislature PHONE: (907) 465-3600
P.O. Box V FAX: (907) 463-5295
Juneau, AK 99811
Re: HB 466 - (prohibition on the

free distribution or sampling
of tobacco products)

Dear Representative Gruenberg:

You have asked us if the state is preempted by federal
law from enacting a prohibition on the free distribution or
sampling of tobacco products. There is a prohibition against
providing free tobacco in HB 466.

Because of the short period of time in which our response
has been requested, we have not done an extensive analysis of this

issue. However, our in itia |l review leads us to believe that while
it may be a close question, there is a legitim ate argument that the
state is not preempted by federal law from enacting a prohibition

against the free distribution or sampling of tobacco products.

Under the supremacy clause of the United States C onstitu-
tion, Article VI, cl. 2, Congress can pass laws that w ill complete -
ly govern an area, thus preempting any state action in that area.
However, in determining whether state action is preempted in any
particular area we must analyze whether there is an actual conflict
between state and federal legislation and whether there was an
intent behind the federal legislation to preclude state action.
See Florida Lime & Avocado Growers v. Paul. 373 U.S. 132 (1962).

House B ill 466 states (w ith certain exceptions for
tobacco stores and trade conventions), "A person may not provide
tobacco to another person without charge or for a nominal fee, for
the purpose of promoting retail sales.” HB 466, p. 1, lines 23-
25. Federal statute provides that "no requirement or prohibition
based on smoking and health shall be imposed under State law with
respect to the advertising or promotion of any cigarettes [when
the packages are properly labelled.” 15 U.S.C.A. 1334(b) (1970).



THIS DOCUMENT
HAS BEEN REPHOTOGRAPHED
TO ASSURE LEGIBILITY

02-576(2/77)






\
L O No. 2
STATE Of ALASKA BELL VERSION : TSHB 466(JUD)
1990 LEGISLATIVE SESSION PUBLISH DATE: HOUSE 3/5/90

REQUEST: FISCAL NOTE

Revision Date: Agency Affected : PcPTtment of Law
Title *Mn Act relating to tobacco." BRU: Legal Services

Sponsor :  Representative Gruenberg Components » Operations
Requestor: House Judiciary

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMVENT

LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING  ~0-

CAPITAL

REVENUE

FUNDING: (Tbousr/ jars)

GEfERALFUND -0-
FEDERAL FUNDS

OTHER ~1
TOTAL

POSITIONS:

FULL-TIME -0* -0- -0- -0- -0- -0-
FART-TIME C
TEMPORARY f~~

ANALYSIS : (Attach a separate page if necessary)

Please see the attached analysis.

Pr_ep_a_redby: Richard |. Pegues, S ector Phone

Division »  Administrative Services ; March 2, 1990
A o MW * 1?2'0'1*

Approved by Commissioocr: Douglas B. Bailyl jAttorney General Harch 2, 1990
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CONTINUATION of FISCAL NOTE ANALYSIS  HOUSE 3/5/90
For Bill/Resolution No. - » 4%

This b ill amends AS *1.76 by adding a new section that provides that a person
may not provide tobacco to another person without chargp or for a nominal fee, for the
purpose of promoting retail sales. The bill does allow a person to provide small samples
of tobacco without charge or for a nominal foe to a person 19 years of age or older for the
purpose of promoting retail sales, if the samples are provided in a retail store that sells
primarily tobacco, or at trade shows or conventions from which the general public is
excluded, or in conjunction with a separate sale of tobacco by a retailer, manufacturer, or
distributor.

There has apparently been some discussion, on the part of tobacco industry
erepresentatives, that state jurisdiction of tobacco promotions is preempted by 15 U.S.C.
133**(b), which places responsibility for regulating tobacco advertising at the federal level.
It is the Department of Law's view, however, that the distribution of free samples falls
under 15 U.S.C. 1332(6), which places the responsibility for the regulation of the
distribution of tobacco, whether for sale or not, at the state level. If the bill is
approved and is then subsequently challenged in court, the department wi 11 handle a challenge
using its existing staff. Consequently, fiscal note costs are not required.

page | of _ !
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fitPLY TO

o 1031 W4th AVENUE SUITE 200
DEPARTMENT OF LAW ANCHORAGE. ALASKA 99501-1994

PHONE: (907) 276-3550
OFFICE OF Th' ATTORNEY GENERAL FAX. (907) 276-3697

March 2, 1990 O Ist NATIONAL CENTER
100 CUSHMAN ST. SUITE 400
FAIRBANKS. ALASKA 99701-4679
PHONE: (907) 452-1568
FAX: (907) 456-1317
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Re: HB 466 - (prohibition on the
free distribution or sampling
of tobacco products)

Lear Representative Gruenberg:

You have asked us if the state is preempted by federal
law from enacting a prohibition on the free distribution or
sampling of tobacco products. There is a prohibition against
providing free tobacco in HB 466.

Because of the short period of time in which our response
has been requested, we have not done an extensive analysis of this
issue. However, our initial review leads us to believe that while
it may be a close question, there is a legitim ate argument that the
state is not preempted by federal law from enacting a prohibition
against the free distribution or sampling of tobacco products.

Under the supremacy clause of the United States Constitu-

tion, Article VI, cl. 2, Congress can pass laws that w ill complete -
ly govern an area, thus preempting any state action in that area.
However, in determining whether state action is preempted in any
particular area we must analyze whether there is an actual conflict
between state and federal legislation and whether there was an
intent behind the federal legislation to preclude state action.

See Florida Lime & Avocado Growers v. Paul. 373 U.S. 132 (1962).

House B ill 466 states (with certain exceptions for
tobacco stores and trade conventions), "A person may not provide
tobacco to another person without charge or for a nominal fee, for
the purpose of promoting retail sales.” HB 466, p. 1, lines 23-
25. Federal statute provides that "no requirement or prohibition
based on smoking and health shall be imposed under State law with
respect to the advertising or promotion of any cigarettes [when
the packages are properly labelled.” 15 U.S.C.A. 1334(b) (1970).
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The key question is whether or not giving away tobacco is "adverti-
sing or promotion." While giving away tobacco could be considered
part of a promotional scheme, it is not "advertising" in the
traditional sense. Furthermore, uader 15 U.S.C.A. 1332(6) (1970),
Congress defined the term "sale or distribution" as "including
sampling or any other distribution not for sale." If Congress had
meant to preempt state action in this area it arguably would have
used the ; "me terms ("sale or distribution") in 15 U.S.C.A. 1334 (b)
and would nave clearly stated that states cannot interfere with the

sale or distribution of tobacco. By not doing so, even though
Congress has obviously taken action in this field, states do not
appear to be explicitly forbidden from enacting legislation

lim iting the distribution of tobacco.

This analysis is further supported by the rule of
statutory const? -tion that states:

Where one statute deals with a subject in general
terms, and another deals with a part of the same
subject in a more detailed way, the two should be
harmonized iif possible; but if there 1is any con-
flic t, the la tte r w ill prevalil, regardless of
whether it was passed prior to the general statute,
unless 't appears that the legislature intended to
make the general act controlling.

2A C. Sands, Sutherland Statutory Construction 51.05, at
315 (4th ed. 1973) (footnotes omitted), cited in State v. Green.
586 P .2d 595, 602 (Alaska 1978).

House B ill 466 and federal law can be read in harmony
w ith one another. Prom otion is a general term, and does not
necesarily cover the distribution of an item. Furthermore, even
if the two laws did <conflict, prohibiting the distribution of

tobacco could be found to simply specify in a "more detailed
manner" something that is not allowed under the general ambit of
"promotion."

Finally, Congress's statement of intent in 15 U.S.C.A.
1331 does not specifically preclude states from! lim iting distribu -
tion of tobacco. Rather, it precludes the states from enacting
"diverse, nonuniform, and confusing cigarette labeling and adver-
tising regulations with respect to any relationship between smoking
and health."” Id. At least three other states have enacted
statutes similar to rhe one proposed by HB 466. As we have noted,
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although it may be a close issue, we believe the better view is
that states are not autom atically preempted from enacting a
restriction on the free distribution of tobacco.

Sincerely yours,

DOUGLAS B. BAILY
ATTORNEY GENERAL

By: £juU [a .

Eiizabeth J. Kerxtula
Assistant Attorney General

EJK:jf



State of Alaska

Committees 0.box v
JUNEAU AL ASKA 90811
CO-CHAIR, HOUSE JUDICIARY
VICE-CHAIR, HOUSE LABOR AND COMVERCE (I
HOUSE HEAL TH. EDUCATION 914 CLAY QOURT
AND SOCIAL SERVICES ANCHORAGE, AL ASKA 958
(o7 27664

Representatlv% {\élta}ch Gruenberg, Jr.
Spenard, Upper Midtown Anchorage

April 30, 1990

MEMORANDUM

TO: Members of the Senate Judiciary Committee
FROM: Representative Max Gruenberg

RE: CSHB 466 (Judiciary), "An Act /
relating to tobacco”

I would very much appreciate your support of HB 466, the
anti-tobacco sample b ill.

Under the present law it is legal to give adults unsolicited
free samples of cigarettes and other tobacco products.

HB 466 prohibits giving away tobacco products in order to
promote retail sales except in I|im ited circumstances, such as
in tobacco shops or conventions.

Deaths and serious illnesses from tobacco use are some of
society's most serious substance abuse problems. This b ill
discourages tobacco use by prohibiting this type of aggressive
marketing.

HB 466 passed the House by a vote of 29 - 4.

Thank you.
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"An Act relating to tobacco."

BACKGROUND

This b ill would prevent tobacco sampling, restrict the
availability of tobacco samples, and place lim its on methods of
distributing tobacco. It defines, as a violation, the
distribution of tobacco to any person without <charge or at
nominal cost for the purpose of promoting retail tobacco sales,

w ith some exceptions involving sales of tobacco to adults, or at
promotional conventions and trade shows not open to the public.

ANALYSIS

The following statistical and research data was obtained from
two principle sources: a 1989 report of the Surgeon General to
Congress, "Reducing the Health Consequences of Smoking, 25 Years

of Progress"” (SGR), and a report dated February 20, 1990 to
Congress by the Center for Disease Control's O ffice on Smoking
and Health, "Smoking and Health, A National Status Report, 2nd
E dition" (OSH).

Lim iting access to tobacco xs an important public health measure
for the following reasons:

1. Tobacco use has clearly been shown to cause, or
increase the risk of, some of the leading causes of
m ortality in the United States, including cancer, heart
disease and stroke. In fact, smoking causes more
premature deaths than cocaine, heroine, alcohol, fire,
automobile accidents, homicide, and suicide combined
(OSH).

2. Smoking is an especially serious health problem in
Alaska, which has the highest rate of both smoking and
lung cancer m ortality in the country. The OSH report
states, based on 1985 data, that while the national
smoking prevalence rate is 26.5%, in Alaska the rate
for persons over 20 is 43.4% for males, and 28.9% for
females. A recent survey of Alaska adolescents’
health-related behavior suggests that smokiny
prevalence in this group may be much higher,
particularly in rural areas. The OSH report states

-1 -
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that the direct and indirect costs of smoking-related
adverse health effects to Alaska residents s $82.3

m illion annually, and that the smoking-attributable
years of potential life lost for Alaskans is 4,762
years.

3. A\ailability and price effect tobacco use, especially

w ith young people. Virtually all adult smokers began
using tobacco before age 20. Research indicates that
if persons do not begin smoking by age 20 they rarely
do so later. Those who begin smoking early in life
have more trouble quitting, smoke more heavily, and
have a higher ris k of developing smoking related
disease. Delaying the onset /f smoking behavior, by
prohibiting sampling, w ill likely have the effect of
reducing both thj incidence of new smokers and the
prevalence of smoking and the associated adverse health
e ffects.

4. The Surgeon “neral's report states that retailers are
the primary source of tobacco used by minors. Vending
machines and free samples are both cited as sources of
tobacco for the youngest children, possibly due to
refusal by retailers to sell to them directly because
of statutory re strictions. Therefore, this b ill may be
particularly effective in preventing tobacco wuse by

this group, which is arguably the Ileast able to make
informed judgements about using tobacco and is at the
greatest risk for adverse health effects if they begin
using tobacco.

The right of states to restrict tobacco wuse has a long
legal history in the United States, dating to a Supreme Court
decision in 1900. In general, the federal governmertt has not
restricted the distribution of tobacco, leaving this to the
states (SGR). Twelve (12) states and at least 12 municipalities
have laws restricting the distribution of samples of tobacco
products.

Free sampling of tobacco products is an inappropriately
Aressive marketing tactic because tobacco is an extremely
xiarmful and addictive drug.

The likely effect of this bill would be to discourage
tobacco use. In particular, it would tend to prevent people



from beginning to smoke, or |im it the amount they smoke, by
u lim iting their access to free tobacco samples.
POSITION
The Department of Health and Social Services strongly

supports this b ill.

(N /

Sally Mead, Coordinator
O ffice of Prevention

Recommended by:

S,Qooé.

D ate:
Approved by: Ay yl X— —
Myra ME£/ Munson, Commissioner
Department of Health and
C Social Services
£ D ate: h o
-M

OO ON



Tatiana Chiefs Conference, Inc.

122 First Avenue
Fairbanks, Alaska 99701-4897
(907) 452-8251
Fax (907) 451-8936

March 29, 1990

Representative Ben Grussendorf
Chairman, Rules Committee
Alaska State Legislature

P.O. Box V (MS 3100)

Juneau AK 99811

Dear Chairman Grussendorf:

Tanana Chiefs Conference, Inc. (TCC) supports HB 466, a b ill
prohibiting distribution of free tobacco samples.

We are a ll aware of the health e ffects of tobacco
consum ption. There exists a need to restrict free
distribution of these products especially to young people.
The tobacco industry depends on young people as the new

generation of addicts. Studies show 18% to 21% of a ll high
school students are smokers. Teenagers spend over one
b illion dollars a year on tobacco. It is much more

difficult to start smoking as an adult than it is to start
as a young teenager.

The tobacco industry aims much of th eir marketing techniques
at the teenager population - it is their guarantee that a
steady stream of customers are insured. A large amount of
the marketing monies are used to give away free samples.
These samples are given away at sporting and music events,
events that are often frequented by young people.
D istribution of free samples makes it much easier for our
youth and others to pick up that cigarette for the firs t
time and smoke.

Tanana Chiefs wants to make it difficult to learn to smoke
by supporting legislation that prohibits this activity, that

prohibits smoking in educational and health fa cilitie s, that
increases taxes on tobacco products, and to penalize those
entrepreneurs who sell tobacco products to our youth.
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But do their daughters smoke?

WASHINGTON — While you
read this column, three Ameri—
cans will die oi smoking-related
Ilnesss. Not surprising, consid—
ering that In 1986 the Surgeon
General reported, among other
horrific things, benzene con—
centrations In cigarettes up to
2,000 times greater than the
amounts that caused Perrier
water to be pulled from markets
worldwide. What Is surprising,
and will flabbergast future gen—
erations, Is that public policy Is
so flaccid regarding the nation™s
foremost cause of preventable
death.

Policy may become more
muscular In the aftermath of an
anomalous controversy, one con—
ceminga major corporation $at—
tempts  market in a normal
way a legal, Indeed subsidized,
product. The product isaddictive
(8 percent of adults using it
want t quit; two-thirds have
tried and failed), sickening and
often letral when used as itis In—
tended tobe used.

Today"s subject Is cigarettes
and the tak, not exactly chival-
ric, isone of protecting 'virile fe—
males."

According to a company mar —
keting memo, virile females are
18 to D, have no education
beyond high school, work In
entry-level service or factory
jaos, wear Jeans and knit tops,
watch "Roseanne,””enjoy such
events as motorcycle races, trac—
tor puils, monster truck competi —
tias. Virile females are the mar —
ket segment targeted by the new
brand "Dakota," which may be
promoted by Dakota-sponsored
"Nights of the Living Hunks"
and male stripahowi .

Reynolds recently retreated
from a plan to test-market a
brand, "Uptown," targeted at
blacks In Inner cities, a group
that already smokes much more
than vhites. (Billboards — ad—
vertisements that cannot be
turned off or otherwise avoided

cheekily claim it Is all aimed at
winning market ahares, and none
of ItIsaimed at children.

But about half of all smokers
start by the time they are 15; few
atari after 2. Only 10 percent of
smokers switch brands Ina year,
Death and Intelligence cost the
cigarette companies 8,000 cus—
tomers a day. That many new
smokers must be found dally ©

. keep the companies running In

George F. Will Is a Pulitzer
prize-winning columnist for the
Washington Post.

— hawking cigarettes are con—
centrated most heavily In Inner
cities.)

Tobacco companies bring a
chilly clarity to the task of coping
with a shrinking market. They
use sophisticated marketing like
a sniper 3 rifle, drawing beads on
the most wlrerable, manlpula-
ble Americans. The rateofsmok —
ing is >wo-and-a-half times as
high among Americans who have
not finished high school as
among college graduates.

America pays $2billimannu—
ally — $21 per American — In
health care, insurance costs and
lost productivity because of to—
bacco, which every year kills
more Americans thanWorldWar
Il did. The toh from tobacco Is
far higher than from cocaine,
crack and heroin, combined. One
thousand deaths a day, one every
90 seconds. Ifnn Irdstrial acci—
dent killed everyone in the Au—
qusta, Ga., metropolitan area,
the nation would be horrified.
That is the scale of the annual to—
bacco disaster.

Last week. Sen. Edward Ken—
nedy chaired a spirited hearing
that considered, among other
good ideas, Sen. Bill Bradley3
proposal to deny tax deductions
for tobacco adwertising - .5
billion of itannually. The compa—
nies, spending $8.9 million a day
on advertising and promotions,

place.

Cigarette advertising plays
upon teenagers Tesire for auton—
omy and anxiety about social ac—
ceptance and sexual allure. If
just 3 percent of cigarette nles
are to underage children, that
market segment spends $1 bil—
lim, giving the companies $150
million Inprofits.

New smokers are dispropor—
tionately women and minorities.
Forty years ago, Just 3 percent of
women with cancer had lung
cancer. Now 20 percent co.

You say cigarette advertising
isoff television? Look again. Cig—
arette signs are In most of the
key television camera sight lines
in sports arenas and stadiums.
On NBC 3 93-minute telecast of
the 1989 Marlboro Grand Prix,
there were 1,907 Images of Marl—
boro signs, 519 of Marlboro bill—
boards and 249 of the Marlboro
cr. The brand name was visible
46 of the 93 minutes— 46 percent
of the telecast.

Targeted marketing, a com—
mon tactic, Is now considered
disgusting when the targeted
group Is picked because It Is
badly educated and Informed,
and hence manlpulable, and the
product being marketed Is Injuri—
ous. But senior executives who
set the tobacco companies™ man
keting strategies do not have
daughters who fit the 'Virile fe—
male" profile.

One wonders: Do the execu—
tives® daughters smoke? If <.
are the executives pleased? I,
are they not strange parents?
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Deborah Wiliars, Executive Direc

AMERICAN LUNG ASSOCIATION of ALASKA

Dedicated tt> the prcventmn and cimtml </ lunti disease

DATE: FEBRUARY 27, 1990

TO: MEMBERS OF THE HOUSE JUDICIARY COMMITTEE
ALASKA STATE LEGISLATURE

FROM: WALTER L. HAYS, EXECUTIVE DIRECTOR
AMERICAN LUNG ASSOCIATION OF ALASKA

RE: HB 466

I am writing in support of HB 466 currently under review by your
committee.

There is an increasing awareness in our society about the health
hazards of tobacco use. The National report by former Surgeon
General Koop that categorically defines tobacco as an addictive
substance, the recent federal Dill that bans smoking on 99% of all
domestic airlines flights and the recent statements by Health and
Welfare Secretary Sullivan regarding the target marketing of
tobacco products to specific populations are all indicat ions of the
growing put’ic awareness of the issues related to smoking and
health.

The prohibition of the distribution of most tobacco samples would

be a positive step forward for Alaska. Currently, Minnesota and
Utah have enacted such laws. Similar legislation has been
introduced in New York and Washington. In 1989, Nebraska banned

the distribution of smokeless tobacco products.

Additional ly, sixteen (16) major metropolitan areas have laws
restricting the distribution of tobacco product samples. These
cities include: Austin, Texas; Cambridge, Mass; Cincinnati, Ohio;
Atlanta, Georgia; Amherst, Mass; and St. Paul, Minn.

The simple documented fact s that access does impact consumption.

We have current report of rural Alaskan communities where 60-70% of
older teens are regular smokers.

This act will be a positive step forward for all Alaskans in the

regulation of an addictive and potential harmful product and the
promotion of better community health.

Cj~ucnbecrn
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AMERICAN LUNG ASSOCIATION of ALASKA
27 February 1990 Dedicated in the prevention and cantnil nf lun/t disrate

Representative Max F. Gruenberg, Jr., Co-Chair
House Judiciary Committee
Alaska State Législature

P.0. Box
Juneau,AIaska 99811
Dear Representative Gruenberg:

We have a serrous dru problem in Kotzebue that your commrttee can helg us fi

ou. ma now tobacco pro uct Kill more Americ (ans thana the other
ref ea |o rugs combine neary400 000 people die a year from tobacco-
relate nesses

Most Alaskans addicted to nigo trne geth
Bag rb%&wrth your support of HB 141, which would license

We have a problem in Kotzebue with one store in particular that routrnelr() sells
tobacco roducts {0 chrIdren Whrle most local store owners are res onsin
a/eogJew 0 do not sel tobar]:co to childyen, this one store maa/ be efrngto addrcta
le new generation of children to nicotine. |f that store needed a licénse to sell
tobacco products, the police would have a license to revoke if it broke the faw.

We also supzpor%HB 466, which deals. with the disrib tr n of gacco products, as
weII as SB 222 (and {ts counterpoint in the House), w wou further restrict
smoking In public places.

Attrtudes have ﬁ(han ed ?ram atically about tobacco use jn our society in the past

ew ears Alaska has always peen-on the forefront of this movement, and your

Hr ort 0 thr/i legislatiop would demonstrate your commitment to the anti-drug
paign in América. Thank you.

at an early aﬁ]e and that is how you
e sale of tohacco

John Creed, Kotzebue Facilitator
American Lung Association of Alaska

Pr[wllrs Short, Board Member, Kotf
erican Lung Association of A

cc: Walter Hays
Senator Al Adains
Representative Eileen MaclLean
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Tanana Chiefs Conference, Inc.

122 First Avenue
Fairbanks, Alaska 99701-4897
(907) 452-8251
Fax (907) 451-8936

March 29, 1990

Representative Ben Grussendorf
Chairman, Rules Committee
Alaska State Legislature

P.O. Box V (MS 3100)

Juneau AK 99811

Dear Chairman Grussendorf:

Tanana Chiefs Conference, Inc. (TCC) supports HB 466, a b ill
prohibiting distribution of free tobacco samples.

We are a ll aware of the health e ffects of tobacco
consumption. There e xists a need to restrict free
distribution of these products especially to young people.
The tobacco industry depends on young people as the new
generation of addicts. Studies show 18% to 21% of a ll high
school students are smokers. Teenagers spend over one
b illion dollars a year on tobacco. It is much more

difficult to start smoking as an adult than it is to start
as a young teenager.

The tobacco industry aims much of their marketing techniques
at the teenager population - it is their guarantee that a
steady stream of customers are insured. A large amount of
the marketing monies are wused to give away free samples.
These samples are given away at sporting and music events,
events that are often frequented by young people.
D istribution of free samples makes it much easier for our
youth and others to pick wup that cigarette for the first
time and smoke.

Tanana Chiefs wants to make it difficult to learn to smoke
by supporting legislation that prohibits this activity, that

prohibits smoking in educational and health fa cilities, that
increases taxes on tobacco products, and to penalize those
entrepreneurs who sell tobacco products to our youth.

CCJPY



Your Committee is the last Committee to review this b ill in
the House. Your earliest consideration to scheduling this
b ill would be much appreciated. Thank you.

Sincerely,

TANANA CHIEFS CONFERENCE, INC.

Michael Graf, Director
Community Health Services

LAC/de

cc: House Rules Committee Members
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But do their daughters smoke?

WASHINGTON - While you
read this column, three Ameri—
cans will die ot smoking-related
illnesses. Not surprising, consid—
ering that In 1986 the Surgeon
General reported, among other
horrific things, benzene con—
centrations in cigarettes up t
2,000 times greater than the
amounts that caused Perrier
water to be pulled from markets
worldwide. What Is surprising,
and will flabbergast future gen—
erations, is that public policy Is
so flaccid regarding the nation®s
foremost cause of preventable
death.

Policy may become more
muscular In the aftermath of an
anomalous controversy, one con—
cerning a major corporation”s at—
tempts t market inh a normal
way a legpl, indeed subsidized,
product. The product isaddictive
(80 percent of e.iits using it
want to quit; two-vhirds have
tried and failed), sickening and
often lethal when used as itis in—
tended to be used.

Today"s subject is cigarettes
and the task, not exactly chival-
ric, isone of protecting “virile fe—
males."

According to a company mar —
keting memo, virile females ore
18 to 20, have no education
beyond high school, work in
entry-level service or factory
joos, wear Jeans and knit tops,
watch "Roseanne,” enjoy such
events as motorcycle races, trac—
tor pulls, monster truck competi—
tios. Virile females are the mar —
ket segment targeted by the new
brand "Dakota,™ which may be
promoted by Dakota-sponsored
“Nights of the Living Hunks"
and male strip shows.

Reynolds recently retreated
from a plan to test-market a
brand, "Uptown," targeted at
blacks In inner cities, n group
that already smokes much more
than whites. (Billboards - ad—
vertisements that cannot be
turmed off or otherwise avoided

George F. Will Is a Pulitzer
prize-winning columnist for the
Washington Post.

— hawking cigarettes are con—
centrated most heavily in Inner
cities.)

Tobacco companies bring a
chilly clarity to the task of coping
with a shrinking market. They
use sophisticated marketing like
a sniper 3 rifle, drawing beads on
the most wilnerable, manipula—
te Americans. The rate ofsmok —
ing is wo-and-a-half times as
highamong Americans who have
not finished high school as
among college graduates.

America pays 552 billimannu—
ally — $21 per American — in
health - - insurance costs and
lost productivity because of to—
bacco, which every year kills
more Americans than World War
li did. The ®©ll from tobacco s
far higher than from cocaine,
crack nnd heroin, combined. One
thousand deaths a day, one every
90 seconds. I nn Industrial acci—
dent killed everyone In the Au—
gusta, Ga., metropolitan area,
the nation would be horrified.
Thai is the scale of the annual to—
bacco disaster.

Last week, Sen. Edward Ken—
nedy chaired a spirited hearing
that considered, among other
good ldeas, Sen. Bill Bradley3
proposal to deny tax deductions
for tobacco advertising — 2.5
billinof ltannually. The compa—
nies, spending 58.9 million a day
on advertising and promotions,

cheekily claim it Isall aimed at
winning market share*, and none
of itisaimed at children.

But about half of all smokers
start by the time they are 15; few
start after 21. Only 10 percent of
smokers switch brands ina year.
Death and Intelligence coat the
cigarette companies 8,000 cus—
tomers a day. That many new
smokers must be found daily
keep the companies running in
place.

Cigarette advertising plays
upon teenagers Tesire for auton—
omy and anxiety about social ac—
ceptance and sexual allure. If
Just 3 percent of cigarette sales
are to underage children, that
market segment spends $L bil—
lim, giving the companies 5150
million in profits.

New smokers are dispropor—
tionately women and minorities.
Forty years ago, Just 3 percent of
women with cancer had lung
cancer. Now 20 percent do.

You say cigarette advertising
isoff television? Look again. Cig—
arette signs are in most of the
key television camera sigit lines
in sports arenas and stadiums.
On NBC 3 B-minute telecast of
the 1939 Marlboro Grand Prix,
there were 4,907 Images of Marl—
boro signs, 519 of Marlboro bill—
boards and 249 of the Marlboro
car. The brand name was visible
46 of the 93 minutes — 40 percent
of the telecast.

Targeted marketing, a com—
mon tactic, Is now considered
disgusting when the targeted
group Is picked because It i
badly educated and Informed,
and hence manlpulabie, and the
product being marketed is Injuri—
ous. But senior executive* who
set the tobacco companies Mar —
keting strategies do not have
daughters who fit the “Virile fe—
male" profile.

One woodars: Do the execu—
tives” daughters smoke? If s,
are the executive* pleased? Hf*o.
are they not strange parents?
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DATE: FEBRUARY 27, 1990
TO: MEMBERS OF THE HOUSE JUDICIARY COMMITTEE

ALASKA STATE LEGTSIATIIPF
FROM: WALTER L. HAYS, EXECUTIVE DIRECTOR -

AMERICAN LUNG ASSOCIATION OF ALASK/\
RE: HB 466
I am writing in support of HB 466 currently under review by your
committee.
There s an increasing awareness in our society about the health
hazards of tobacco use. The National report by former Surgeon
General Koop thal categorically defines tobacco as an addictive
substance, the recent federal bill that bans smoking on 99% of all
domestic airlines flights and the recent statements by Health and
Welfare Secretary Sullivan regarding the target marketing of
tobacco products to specific populations are all indications of the
growing public awareness of the issues related to smoking and
health.
The prohibition of the distribution of most tobacco samples would
be a positive step forward for Alaska. Currently, Minnesota and
Utah have enacted such laws. Similar legislation has been
introduced in New York and Washington. In 1989, Nebraska banned
the distribution of smokeless tobacco products.
Additionally, sixteen (16) major metropolitan areas have laws
restricting the distribution of tobacco product samples. These
cities include: Austin, Texas; Cambridge, Mass; Cincinnati, Ohio;
Atlanta, Gsorgia; Amherst, Mass; and St. Paul, Minn.
The simple documented fact is that access does impact consumption.
We have current report of rural Alaskan communities where 60-70% of
older teens are regular smokers.
This act will be a positive step forward for all Alaskans in the
regulation of an addictive and potential harmful product and the
promotion of better community health.



> Alaaka 99752

JUNG ASSOCIATION of ALA

Delimited to the prevention and eontro! of lit

e-euenberg, Jr., Co-Chair

ruenberg:

g roblem in Kotzebue that your committee can help us fix.
As ou_ Uiy, %CCO products Kill more Americans than ajl the other

recreational drugb ,,mbined—nearly 400,000 people die a year from tobacco-
refateé?llnessesg Y Peip Y

Most Alaskans addicted to nico tlnegeth an early age, and thatls how you
Bag uecPsWIth your support of HB 141, which would | |cense e sale of tobacco

We have a problem in Kotzebue with one store in particular that routlnel%sells
tobacco roducts to children. While most Iocal store owners are respon5|

Bveog) e w 0 do not sell tobacco to children, this on%store ma egmg to addlcta
B e New generation 0 chlldreP to nicotine. |f that st rer{ %ed I ense to sell
tobacco products, the police would have alicense to revoke it it broke the law.

We also supzport HB 466, which deals with the dlstrlb of t (?acco products, as
well a5 SB 222 and ,ts counterpointin the House), w WOU further restrict
smoking in pub IC places.

Attitudes have chan%esd ?ram chally ahout tobacco Use jn our society in the past

few years. Aas a_has always peen‘on the forefront of this movement, and (?
Prgorto thi glslatlon ﬂld demonstrate your commitment to the anti- rug

ca paign in América. Thank you.

Sincerely yours,

/
ﬁofmn Creed, Kotzebue Facilitator
American Lung Association of Alaska

Phyllis Short, Board Member, Kotzehue
Anferican Lung Association of Alaska

cc: W alter Hays
Senator Al Adams
Representative Eileen MaclLean
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605 Barrow Streel. c-j,c 2, Anchorage. Alaska 99501 (907) 276-5864
Deborah Wiliarrs, Executive Director

Local Address: P.O. Box 1285, Kotzebue, Alnako 99752

AMERICAN LUNG ASSOCIATION of ALASKA
21 Eebfuafy 1990 Deitmili‘il in ihe presentum and control of lunx disease

Representative Max F. Gruenberg, Jr., Co-Chair
House Judiciary Committee
Alaska State Législature

P.0. Box
Juneau, Alaska 99811
Dear Representative Gruenberg:

We have a serious drug problem in Kotzebue that your committee can helg us fix.
As Iyou_maz4 know, tobacco groduct? Kill mare Américans than alll the other
Fg?a%gtdloirl]ﬁ\ eSdSr'euSgs combined—nearly 400,000 people die a year from tobacco-

Most Alaskans addicted to nicotine get hooked at an early age, and that is how you
B?gdrbeclpswith your support ofHB 14gl, wh?ch would |icen¥e I%e sale of tobacco Y

We have a problem in Kotzebue with one store in particular that routlnel% sells
tobacco products to children. While most local store owners are responsible
Eveo(g)le who do not sell tobacco to children, this on%store maR/ be helg)lng to addict a
hole newgeneratlon of children to nicotine. Ifthat store Heeded a license to sell
tobacco products, the police would have a license to revoke if it broke the law.

We also supzport HB 466, which deals,wi%h the distribﬁti N oft?bacco products, as
well as SB 222 (and jts counterpointin the House), which would further restrict
smoking in public places.

Attitudes have ihan%ed Fram atically about tohacco use In our society in the past
few years. Alaﬁ a.has a W\%)/S Peen on the forefront of this movement, and,yé)ur
suR] ort of this legislation oud demonstrate your commitment to the anti-drug
campaign in América. Thank you.

John Creed, Kotzebue Facilitator
American Lung Association of Alaska

Phylns Short, Board Member, Kotzehue
Anterican Lung Association of Alaska

cc: Walter Hays
Senator Al Adams
Representative Eileen MaclLean






STEVE COWPER

STAT 15 01' A LAHIfA
office ar the duverngh

J uniuu

February 7, 1990

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. (. sec. 18, of the Alaska
C onstitution, I am transm itting a b ill creating a
sentencing commission.

Over the past decade, the prison population in Alaska has

increased every year. In the period from 1980 to 1988,
Alaska had the largest percentage increase in prison
population, and the fourth highest rate of incarceration,
of all 50 states. Disagreement exists over both the <cause

of the increase and the manner in which state government
should respond to the expanding prison population.

Based on research and data collected in other states, it is
obvious that the increased rate of incarceration has not,
and w ill not, solve the <crime problem in Alaska. N either
w ill the development of interm ediate and alternative
sanctions, by its e If, eliminate prison overcrowding.
Building more prisons is one way to deal with expanding
prison populations. However, w ith prison construction

costs ranging from $50,000 to $100,000 per bed, the
ultim ate price of building more jails (which includes both
real costs and the effect on our ability to pay for other
important public needs) is formidable. A change in our
sanctioning policy is the only real means of controlling
ever-expanding prison populations.

This b ill creates a commission composed of executive-,
legislative -, and judicial-branch employees, as well as
members of the public. The commission's job would be to
review sentencing patterns and practices, as well as crime

rates, and to make recommendations for long-term management
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of Alaska's prison population. The legislation requires
the commission to make annual recommendations for
legislative and administrative action on sentencing laws.



STATE OF ALASKA BILL VERSION: SB 448
1990 LEGISLATIVE SESSION PUBLISH DATE: -2/7/90

FISCAL NOTE

REQUEST:
RgvisionDate: : - Agency Affected: O ffice of the Governor
Tide: "An Act creating a sentencing BRU: Coimiissions and Special O ffices

commission; and..."

Sponsor: Rules Committee
Components
Requestor: G overnor

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY a1 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 140.0 144.9 149.7 155.0 160.4
TRAVEL 91 “301 39.1 39.1 39.1
CONTRACTUAL 91.3 74.7 74.7 74.7 74.7
SUPPLIES 3.2 6.2 . 3.7 6.7 6 0
EQUIPMENT 2812 5.. .. .3. o3 6
LAND & STRUCTURES -

GRANTS, CLAIVS

MISCELLANEOUS

TOTAL OPERATING  304.8 265.4 270.2 275.5 2R0.9
CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 304.8 265.4  _272.% 2an a
FEDERAL FUNDS

OTHER
TOTAL 300 265.4 270.3 27.5,5 -221L2L_)

POSITIONS:

FULL-TIME 3 3 3 3 3
PART-TIME

TEMPORARY

ANALYSIS : (\oach aseparate page if necessary)

See attached analysis

Prepared by: M ichael A. Nizich,.. D ireetor®” Phdn2:
Division : Division of Administrative Services , *21/6/90
Approved by Commissigner: Peska, Chief of Stafj £ Date: 2/6/90
Agency: O ffice of the Governor S '

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor |

Office of Managen_ G/ t-vJu-<rts P Sotv. ~
Impacted Agency(i



Sentencing Commission Page 1

Analysis:
PERSONAL SERVICES 140.0

Fiscal note assumes Anchorage location of commission sta ff.

Request for New P osition forms are attached. Salary shown are step
A for FY 91. Personal Services request for subsequent years
includes a one-step merit increase for all positions.

TRAVEL 39.1

Travel assumes six annual commission meetings.

Anchorage: 4 meetings
travel @ 366/person x 5 people =1,830
per diem @ 80/day x 3 days x 7 people = 1,680
four meetings @ 3,510 = 14,040
Juneau:
travel @ 390/person x 11 people = 4,290
per diem @ 80 x 3 days x 12 people = 2,880
Adm inistrative sta ff
travel @ 366/person x 2 person = 732
per diem @ 90 x 3 days x 2 people = 480 8,382
Fairbanks:
travel @ 390/person x 10 people = 3,900
per diem @ 90 x 3 days x 11 people = 2,970
Adm inistrative sta ff
travel @ 390/person x 2 people = 780
per diem @ 80 x 3 days x 2 people = 540 8,190
= 8,500

A dditional administrative travel: =

includes legislative hearings;
out-of-state travel to meet with
sentencing experts

Total Travel: 39,112



Sentencing Commission Page 2

Analysis:

CONTRACTUAL 913

Professional Services:

Services for programmer, sentencing analysts,
statisticians, corrections specialists, and
other related professionals 35,000

Communication:

Telephone (toll costs, basel/local
fixed costs, centrex network costs)

900/mo x 12 months 10,800
Telecopier charges -— 25/mo x 12 months 300
Teleconference charges - 6 @ 450 2,700
Postage - 300/mo x 12 3,600 17,400
Transportation:
Freight and express charges -— 75/mo x 12 900
Advertising, Printing & Binding:
Subscriptions 75
Advertising - 6 meetings x 750 4,500
Printing - 6 newsletters x 800 each 4,800
Annual report 10,000
Forms, misc. 750 20,125
Minor Repair, Maintenance 1,200
Rental for Space:
Space requirement per Department of
Adm inistration standards:
693.5 SF x 2.00/SF x 12 months 16,644
Total Contractual: 91,269
SUPPLIES AND MATERIALS 6.2
O ffice and library supplies, 350/mo x 12 = 4,200
Data processing supplies = 2,000 6,200



Sentencing Commission
Analysis:
EQUIPMENT 28.2
Communication Equipment:
Phones
Data Processing Equipment:
3 PCs with 1 lazerprinter
Furniture /O ffice Equipment:
Furniture/work station equipment

2 5-drawer lateral file cabinets
Photocopier

Total Equipment:

7,500
900
2,000

Page 3

1,800

16,000

15,850

28,200



POSITION TITLE

1 Executive Director
TYPE OF POSITION STAFF MONTHS RP NUVBER
2. PFF 12
3. CONTINUATION LEVEL | ADDIT ION |
. TYPE OF EXPENDITURE
1 2
PERSONAL SERVICES
5.  Salary 56.244
6. Benefits 12.726
7. Supplemental Benefits
0. Fixed Benefits
9. TOTAL PERSONAL SERVICES (018
10. Travel 02
11. Contractual 03
12. Commodities (05
13. Equipment ' 05

I m. Other
15. TOTAL COsT

RECEIPT OCDE FUNDING SOURCE
16. Federal Receipts 1002
17 G.F. Match 1003
18. General Funds 100%
19. I-A Receipts 1005
20. Program Receipts 1028
21. Other

FOR BSH USE O\NLY

KEY NUVBER
AGENCY
REQUEST FCR
NEW POSITION BRU
COVIPONENT

-1137(7/80)-13

RANGE/STEP BARC. UNIT PAGE/LINE APPROV. DI1SAPP
Qv.
_24/A
PCM NUVBER BRJ PRIORITY LOCATION ELECTION DISTRICT LEG
JUSTIFICATION;
AVIOUNT
3 Executive Director, Sentencing Commission. Attorney w.ith
4-6 years experience in criminal justice. Responsible for
overall supervision, working with Commission, legislators,
other agencies and public; evaluating existing laws,
programs and policies and advocating proposed legislation;
anlysis of sentencing patterns and factors.
69.0 \
5.5
3.8
.8
8.1
87.2
87.2

) Fry 91
O ffice of the Governor

Commissions and Special O ffices Page 1 of 3

Revlsed Date



POSITION TITLE

RANCE/STEP BARG. UNIT PAGE/LINE APPROV. DI SAPP

1 Project Assistant 16/A GOV
TYPE OF POSITION STAFF HONTIIS RP NUVBER PCN NUVBER BRU PRIORITY LOCATION ELECTION DISTRICT
2 PFT 12 Anchorage LEG.
3" CONTINUATION LEVEL ADDITION JUSTIFICATION;
4. TYPE OF EXPENDITURE AVIOUNT
1 Assist Exec. Director with sentencing analyses and reports.
PERSONAL SERVICES M aintain data base, data collection and ccnpilation; prepare
* Salary_ 32-15BQ- reports and analysis of sentencing patterns and effects
1L Bcneflts _-L.534 of other sentencing factors;'liaison with contractors.
4 Supplemental Benefits
Ih_ Fixed Benefits
L. TOTAL PERSONAL SERVICES 01 40.1 \
Travel 02 5.JL
L. Contractual 03 JUL
2" Commodities o4
37 Equipment 05
4™ Other
5. TOTAL QCsT 56.1-5-
RECEIPT QODE FUNDING SOURCE
6. Federal Receipts 1002
7. G.F. Match 1003
0. General Funds 1004 56.9
9. I-A Receipts 1005
0. Program Receipts 1028
1 Other
FOR BAM USE ONLY
KEY NUVBER
Fr a1
agency O ffice of the Governor
REQUEST FOR
HEW POSITION BRU Camussions and Special O ffices Page ? of
COVPONENT Revised Date

-1137(7/80)-13



POSITION TITLE RANGE/STEP BEARG. UNIT PACE/LINE APPROV. 01SAPP
1. Executive Secretary 12/A

TYPE OF POSITION STAFF MONTHS RP NUVBER PCN NUHBER BRU PRIORITY LOCATION ELECTION DISTRICT
2. PPI’ 12 Anchorage
3. CONTINUATION LEVEL 1 ADDITION JUSTIFICATION:

TYPE OF EXPENDITURE AHOUNT
1 Secretarial support to Executive Director and Sentencing
PERSONAL SERVICES Commission sta ff. Assist with coordination of Commission

S. Salary 24.984 meetings,- public hearings, travel arrangements, process
6. Benefits 5,868 fiscal and personnel documentation.
7. Supplemental Benefits
8. Fixed Benefits
9. TOTAt PERSONAL SERVICES 01 30.9 \
‘JL Travel 02
11. Contractual 03 1.8
12, Commodities o) .8
|[L. Equipment 05 7.5

Other
15. TOTAL QOsT 41.0

RECEIPT OODE FUNDING SOURCE
1G Federal Receipts 1002
17. G.F. Hatch 1003
18. General Funds j[e8)] 41.0
19. I-A Receipts 1005
20. Program Receipts 1028
21. Other
FCR BAH USE ON\LY
KEY ' TBER
Fy a1
AGENCY O ffice of tlie Governor
REQUEST FCR
NEW POSITION bru Gcrrmissions and Special O ffices Page of

QOVPONENT
| «1137( 7/80)-13

Revised Date



Changes Made in Proposed Judiciary CS for HB 491

CSHB 491 (Jud) am

Composition of Commission:
* 13 members:

(1) 3 appointed by governor with consideration to
geographic representation and interests of victims,
local law enforcement officers, rehabilitation
specialists and other groups closely concerned with
sentencing policies;

(2) Commissioner of corrections or designee;

(3) Commission of public safety or designee;

(4) Attorney general or designee;

(5) Public defender or designee;

(6) Board of Parole presiding officer of designee;

SCS CSHB 491 (Jud)

Composition of Commission:

* 14 members:

(1) Person with law enforcement background
appointed by governor from nominations of
Alaska Peace Officers Association;

(2) Two persons who are members of crime
victims advocacy or assistance organizations
appointed by governor;

(3) Person with understanding of concerns of
Alaska Natives relating to criminal justice
system appointed by governor;

(4) Person with background in criminal rehabilita-
tion appointed by governor;

(5) Person with academic background in criminal
justice issues, appointed by governor after con-
sidering nominations from dean of School of
Public Policy of the University of Alaska;

(6) Same

(7) Same

(8) Same

(9) Same

Senator Jan Faiks



Changes Made in Proposed Judiciary CS for HB 491

CSHB 491 (Jud) am

(7) Chiefjustice of supreme court or another
justice or court of appeals judge as designated by
chief justice;

(8) Superior court judge designated by chief
justice;

(9) District court judge designated by chief justice;
(10) Senate president or anotli er senator;

(11) House speaker or another representative.

(10) Same

(11) Same

(12) Same
(13) Same

Senator Jan Faiks

SCS CSHB 491 (Jud)



Total

Population:
Loss FBP:
Loss CRC:

Loss MN:

In-State Population:

Available Beds

IJn-triple Bunk
YKCC:

Close Small FCC
Dorms:

Close LCCC Dorm:

Un-double Bunk
Cells al PCC:

flew Palmer
Minimum:

New Unit for
Long-Term Women:

2nd Half of SCCC:

Available Beds Less
In-State Population:

Rev.

11714789

Corrected Copy

In-State:

*

6/89

2606

95

200

2306

2516

+210

Unable to close any beds
due to 1increasing prison

population

12/89

2844

75

200

2564

2516

- 48

6/90

2922

75

200

2642

2516

-126

BEDSPACE

12790

3000

75

200

2720

2516

-204

6/91

3078

75

250

2748

2516

-232

12791

3156

75

250

2826

2516

-310

6/92

3234

75

250

2904

2516

120

40

2676

"-228

12/92

3312

75

250

2982

2676

320
2996

+14

6/93

3390

75

250

3060

2996

-64

12/93

3468

75

250

3138

2996

-142



Alaska Department of Correction.”,

Trends In
Alaska Corrections

Rates of Incarceration *
National Average vs Alaska

Sentenced Prisoners
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* Rate per 100,000 resident population
Figure* from Bureau of Justice Statistics, LIS,
Department of Justice



10 States with the largest percent

Increase iIn prison population 1980-838
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10 States with the highest incarceration

rates In 1988

Prisoners per 100,000 residents



Inmate Offense Catagories
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Department of Corrections
Operating Budget FY 1983 to FY 1989

In Millions of Dollars
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Ranking the Nation’'s

Most Punitive
Costly States

HIGHLIGHTS

This issue of NCCD FOCL'S represents
the second annu.i "Ranking the
Nation’s Most Punitive States ’l The
United States, now with more than
625,000 inmates in prison, has long
been recognized as a country th3t im-
prisons a large portion ofits population
Since 1930, the nation’s imprisonment
rate has nearly doubled - Presently,
over 40 states are under some form of
litigation related to crowding or uncon-
stitutional conditions of confinement

Thissutge in the number ofinmates has
been interpreted by some as an indica-
tion of a more punitive attitude toward
the crime problem that characterizes
the politics of contemporary criminal
justice Punitive attitudes have tradi-
tionally been cited as the reason certain
states and regions have higher im-
prisonment rates than the nation as a
whole.

As states respond to the pressure of
overcrowding, more a.i.-ntion is being
paid to comparing states in terms of
their use of other forms of control in
addition to prisons. And, states are also
concerned with the high costs of these
systems. State and federal prison
population data, the most obvious
means of calculating comparative im-
prisonment rates, reflect only a single
component ofajurisdiction's correction-
al system and exclude other far--
reaching forms of incarceration and con-
trol. including jails, juvenile facilities,
and parole and probation.

For these reasons, the domain of prison
control must be evaluated in relation to,
and in many cases as overlapping with,

and
Sy

the control exercised by other correc-
tional control systems This has become
all the more obvious in recent years, as
many states, faang crisis situations in
their prisons, have placed many of-
fenders in a wade variety of non-prison
correctional settings.

The major findings of this report are:

« The nation's use of prisons, jaiis. proba-
tion and parole continues to grow at
record levels More thanoneoutr'every
100 persons are under the control ofthe
criminal justice system.3

« Washington, D C.. ranks number one
in all forms of punishment and
criminal justice expenditures.
Despite an enormous investment in
criminal justice agencies, policy
makers have recently chosen the
nation's capitol as the site for further
investment in more incarcerative
policies.

The South continues to have the
highest regional imprisonment rate
and the highest total control rate.
However, the West, fueled by
dramatic increases in California, has
the highest regional tofil incarcera-
tion rate (including jails and juvenile
facilities, as well as prisons).

In 1987, itcost each man. woman, ar.d
child $211 per year to fund state and
local criminal justice systems. This
figure compares with $95 in 1979

There is a strong correlation between
rates of criminal justice expenditures
and cnme rates. States thatspend the
most on criminal justice have the
highest cnme rates. Despite a con-
tinuing increase in expenditures for
cnminal justice agencies and in the

rill- NATION N 10INUI. ON CKIM1
\NI) DI-L.LMJI KNO

JULY:

nes Ausim. Ph D anc Marci Erc-.v

use of formal punishment, cnme raie-
continue to escalate.

IMPRISONMENT VS.
TOTAL INCARCERATION RATES

The most commonly used gauge of the
punitive nature of a state or geographic
region is the impnsonment rate. This
rate typically refers to the number c:
persons in pnson on a given day. per
100.000 state population Southern
states have histoncally had the highest
levels of impnsonment in the country

which has been interpreted by some ex-
perts as reflecting the conservative
political and social values ofthat rer.cn

Table 1 shows the rates of im?riser.e
m.ent for the 50 states and Washington
D C. Among the 15 states with tr.e
highest rates of imprisonment. 11 A-re
Southern states (including Washing:
DC.) The table also shows that the
Southern region had the highest im-
prisonment rate followed by the We;-
Midwest and Northeast. Among the 15
states with the lowest rates ofimprison-
ment, seven states were in the North-
east and six were in the Midwest

Overall, state rankings for imprison-
ment varied little from last year's
report, which used 1986 data However,
a few states showed significant in-
creases or decreases in their imprison-
ment rate between 1986 and 19S7 In-
terestingly, Washington. D C. which
has the highest impnsonment rate in
the nation, increased its impnsonrr.er.t
rate from 1,078.4 in 1986 to 1,197 4 per
100.000 in 1987. Alaska is second w

a rate of481.5 per 100,000 and replaces



Table L Imprisonment vs. Incarceration
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tho states of Alaska.

Connecticut.
Inutes are accounted for

in the prison

el

Nevada as the state with the highest
imprisonment rate. However. Alaska®s
high ranking ismisleading as its prison
figures include persons awaitingtnal or
serving short sentences. In most other
states these inmates are counted in jail
populations.

To correct for this bias, we created a
"total incarceration rate" which in—
cludes prison and jail populations and
juveniles in custody* When the states
are ranked according to this criterion,
the West replaces the South as the
nation™s leader with a rate of 432 7 per
100,000 Nevada reassumes itsnumber
one state ranking and D C continues to

Delaware.

Hawaii, nhode Island

igures

have the highest rate of incarceration
four times the national average)
California®s dramatic increase in prison,
jail and juvenile fecility populations is
the main reason the West has taken the
lead in incarceration Since the previous
NCCD report, California added about
6.500 inmates to its pnson population,
more than 19,000 inmates to its jail
population, and 2.100 children to its
Juvenile fecilities

When the total incarceration measure is
compared tothe impnsonment rate, sig—
nificant changes occur among the states
with respect to their national ranking
Tennessee, for example, moves from 33

s

‘ail ay iter,

to 13 in total incarceration, iIn part
because the state houses many state
prisoners in local jails due to a consent
decree restricting pnson populations.
The same phenomenon also explains
increases in rankings for other states
including New Jersey. Texas, and
Louisiana

Connecticut, on the other hand, moves

down toa rank of 36 for total incarcera—
tion compared to a rank of IS for

imprisonment Similar declines for

other states, such as Hawaii, Rhode

Island and Vermont, simply reflect that

they also have consolidated jail and

prison systems.



m  huthave not addressed otter elerents of sn-

2

tercing cecision mekiing. Horich™s prism sen—
tecirgguictlinesare undermined by saerely
overcronded prisons tret have necessitated
wholesale early relesse of large nurbers of
inates.

Although no sirgle state hes structured com—
pretersively itssentencing poliicy and correc—
tiodl resourees, tre experience of those tet
have trial illstrates The promise and poten—
1= of thispicneering publiic poliicy effat. This
paper attets o (O review e gals of stro—
Uiy staeice sentencing policy, Q)ckscrite
the soope and agenda tret must be taddied,
and @) disass practical and political ises
inohved Inareating a comiission.

The Goals of Structured Sentencing
The most common and most inportantgoals
of structured sentencing are ©

I Ensure wunifomity in sentences and
eliminate inorteble digarities based
on "ae. gadkr, or socioeconamic

ators:

I Inoreese the sverity of conectiarel
sactios ndirctprgortin o the sri—
ousness of tre offense and the crimirel
history of the offerder;

i Guide joiaal cecision making vhile
providing adequiate qortunities fartre
exercise of disoetim when abstantial
ana canpelling ciraunstances edast

I Reesart kgslativeantrol over sentenc—
ing policy ina.coordiinated and compre—

A COMMISSION ON STRUCTURED SENTENCING

A comission tostructure sentercing policy
isareated and overseen by te kgisktueas a
means ofdeveloping a comprehensiive plicy.
Once a setercing policy sesteblided, tre
comission”s ro%e sifts © mnitoring tre
effect of sentencing poliicy on corectiael
fadilitiss and resources and o advisirg the
kiskature on changes and modificatias n
sentencing policy.

The comission approach offas tte advan—
tae of mnaging some of tre rough-ad-
tunble oliticsand potential cemagoguery Sr—
rounding sentercing IsSes. A comission
alo providess a vehicle through which dittte
necessary rarties- kg, jutes, comec—
tios officiats-can particiete eqally and
ogeratiely.

The product of the comisssion™s celitera—
tioscan taediffaatfons, depending upon
a state"s tradition of ssparation of povers. h
Weshington, the sentencing comisssion”™s
recommencations vere sumitted totre lgis—
lature and adopted by statute. IhOregon and
Lavisias, treserntencirg policyvill be prorul —

gated inahinistrative rkes. hMimesota, ;e
it guicelineswere esteablished by rule, but
dimodifications must be reviened by tre legis—
lature before going inb effect. Most sentenc—
iy eqarts agree tet volutary judical
guicelines are not an effective means of
inplerentation because they are advisory in
rature and ladk the mendating foroe of kegis—
ke plic). B.p. B, and L p. 171]

Statutory enactment: hes the strogest kgl
starding and has the advarttage of legiskative
review of both the sbstantive poliicy as vall
&s the ali-inpoitant firecial inplicatios on
corvections resources. Although the adminis—
traiie rules process means a more pessive
ana limited kepiskative review, may minimize
tredanger of piecemeal amendment or linit
treolitics of erotion aimed at selected parts
oftre sertencing poligy. More inportatt, tte
athinistrative rules process cannot deal wirth
allaatinof resouross o inplement a satec-
ng policy.

Legislators interested N establishing a
comission on structured sentercing nust ' ot

hersiveway . as opposed toa ciecareal
proech;

I Coordinate the £l range of arimirel
sactas fron fires and prd|Etin
yEvisin in tre comunity o o
cofinenent; and

I Coordirate sertencing policies with cor—
rectical policies and resources.

Iha state where these goals are breedly
shared by the various actors and rstitutios
inolhved insentencing, a comission repre—
stsa pranising vehicle toachieve structured
sataTirg. What follass s a step by-step
deriptian desigred 1o reip kgislators n
draftirg lgislation o esteblish a sentercing

cgmmission.

iy dafttre kgislation settirg forth the scope
ofwork and gperating cetails but also foster
the necessary enviromment of interbranm
coeration.

Creating the Right Climate

Sentercing poliicy reauires an interbranm
effarthilton gopreciation for tre wnique rdle
treteach branchplays nsentarcing. Gostitu—
tiodly and prectically gpesking, statenice
sentencing policy can be esteblished only by
the lsHLUE. Clearly, nonever, judoes have
the most exerience and direct involvement
with tre cay-to-day gplication ot sentercing
poncy o rovd Al cases.. Conrectians adhinis—
taos. prossautors ana eelense lawers.
parc;e diiceks, and the ablic also nave e
ar.dvid inaests insentencing ao. tarefoe,
must nave arciem the comission process.

An nterbranm partrership s reired @
soveral reesys. ddicial guicklines aioe "ak
theeforcarent needed to ensure corpliance
and camot address questtions of firercial ano
space needs resultig from setencing policy
Beautive branch imovatios at best can anly



structure parole decisianmeking ormake limit—
ed changes within aaileble arimiral justice
resources. Legislative action can mandate and
coordirate statevice plicy, hut lepiskatie
inoherent will lidly be stillbon n e
implementation process.

Sertencing policy and procedure represat
a nique area of sustantive law tret Sarply
megnifies the saeciial relatioehipbetween the
legislatureand the pudiciary. Oregon Attomey
Gereral David Frohmayer, witirg ina 1986
isse of Stale Government, notes tret aourts
arerotasvell aurtedas tre lgiskatueor tre
exeautive branch 1o resohve major isses of
pblic policy, yet tre requirements cf lepl
interpretation inescapeblly leed 1o areaLion of
lass. Moreover, he argues tret legislatures
invite judicial activisn by the prodigiousess
of treir lanmaking and the tendenciies tonard
owerly vague language and broad celegations
of poner. The tarsion between judicial and
legislative rolles has been dramatiized nmany
sustantive aress of lav but isheightened in
sentencing since irgpresants amajor juoical
furction. The dallenge fr legiskaiors intarest—
ed insentencing refom s t recognize and
chamrel tre rdtitutiod tersios aetiely.

Defining the Scope of Work

The legislature defires the scope of study
and work of a commissiion and, by so doirg,
can enhance or handiicap the likelihood of suc—
cess. Iftte lgiskature ik tomandate a com—
prehersive gproach, thena comiission can—
not be faulted far recommendiing a piecereal
roligy. KFire kgislaturedirads thecomission
1 lodk oy at setenciing comitments ©
state prisos and rot tre £l range of correc—
ticel sactias, then tre concerns or loal
goverments and treaailailityofcomunity-
based sentencing gotias may ot be ade—
quately arsidered.

The most common problers inolvirg te
scope ofwork stem fran three primary ISSEs.
Airst, sentercing guiclires sauld corsiicer tre
£l range of conrectiaral sanctions from prism

carceration © comunity syservision ano
fres. Most of tre early guicklire experiments
Tocuseo littattentionon intermediate and non-

morisoment sactias, even though threeat
T "or offenders are sactioed intre com—
munity More recantcomission effats leg -
n Louisia| ana Oregon) are attenpting ©
(Lua sentecing scnemes tet lde b
aooount tre use ana aaikhility of ozl HE,
comunity service Absent edificguicelines
strudurirg tre inposition of non-inpriissonment
santences, tre potential fardiparate and dis—
prgorticete sertences Bgreet, and tredality
1o plan "ar and develop needed comunity
resureess s mitea

Correctioal resources are ot uniformly
asiicDie neacn comunity; some localesare
rich nprogram gotions while others are ladk—
iy Furtrermore. smce |k and many com—
munity-besed correctiaral programs are kaally
fudkd, a comprehensive state sentercing
rolicy must address state and el farc™
isaes. Rilue baddress trefllrangec -
te.iog sanctions virttally ensures inities,
aooording toKay Knapp, director of the rsti—
1ue forRaticral Riblic Roligy, Ire.

Second, legislatures should gine treiircom—
miissions secific diredtives as o theextat ©
which trey need o take intbacoount edstirg
arstraints on conectioal resaurces. They
should also requiire sentenciing commiissions
0 gt on the dort- and log-term fisd
inpects of treir proposed quicelires. For
eanle, tre recantly enected eebling kgis—
Hinasatiry the Kansas Sentenciing Commis —
sin s, "'In develloping s recommended
satencing quicelires, the comiission Sl
tae noabstantial arsiceration arrent sen—
tacirg and relesse practices and correctin—
d resources, including but ot limited o tre
cyecities of local and stale conectiodl
lalit'g.ll

\here comiissiions are ot recpliired tocon—
Sichr existirg costraints on resaurces, they
may pranulgate guicelines tret reslt in tre
need tara Sbstantial increase nnew pnson
arstruction. Whille tismay be an acoegptable
outcome insome states, most are already
struplirg todeal wirth edstirg prison croad —
igand camot afford toerect policies tet -
Thaeacertate tre problen. Pernsylvania B

an exarple dl a state tret enacted quicelines
tret reulted m tre imprisorment. of more
otfereers o "ager periods of time Adopted
n 1982. Permsylvenia™s minimum sentencing
guicklines aontributed o incresses intre per—
centage of corviicted of feders iincarcerated
and average prism sentences. B,p )

Third, sentencing reform should rot be con—
fusad (ad trerefore rot conbined) with arimi—
rel cede ravision Some states tathave tried
tacoopiisn code revisinwathinme aontext
of asentencing comission nave found teir
ei'ats sllal Most recdification effarts are
gudea by me Model Parell Code, wniien refledt—
ed tre pmiascphiies of the t940s and 1950s
Men ™ setencing was me
norm Vhile the model code estebligdes a
common wocaulary and corsistat kaic
withincrimirel Statutes, Eswoi  inedequate
m me process of acdressing modern sentenc-
ng refom B p. )

One significant sturblirg block of the Model
Peral Code B i dassifiatin systen of
offersss (three felay punishrent clessss, two
misdemeancrdlassss, and one violaiin des).
States thet have developed sentencing quide—
liresypicallyend up withmore refired distirc—
tias of offerse seriosess. For exanple.
Mimesota™s guictlire system ranks 10 offense
ety leek, ot ircluling fist degree
murder, which camies a mandatory liesen—
tece. Washington established a Ut rak-
ng of offerse sericsess. The more refired
rakingsweight fectorssuch as typeand edtant
cf harm, adpehility, and victim wirerhillity.

The second maiior probllem presented by tre
Model Perell Code s ilsfoos on *Worst case™
beravior and assigning an gopropriate maxi —
mum peralty. Most sentencing guicklines, as
aprectical metter, reflect"Usual case "peral —
ties with acequate provisias for judges ©
merease tre saction in lidtof aggraveting air—
alloss jules o bese setercing en tre
offeckr*s ectial behavior nthe crime rather
then the offense farwhich ne was aorvicted,
iFor a cetailed disoussion of these problers,
see Tary™s “Sentencing Quicelines and tre
Model Perel Code™[))



Sotting tho Agenda ol Policy Choices

The eneblling legislatin should el aut tre
major issLes tobe addressed by trecommis—
sia. Key poliicy isaes inchucke:

* Rarking offensss (including attenpts,
Jlicitatios, and cospirecies) by
degree ol sEriosEess;

I Determining tre role of and measuring
amirel historyas a kector nsantarcing;

I Delinimga digositiaal policy tetdeter—
mines which offerders are aoffined in
state prisons and which are sanctioned
notterways (e, astoial diqrsitios,
lires, restitution, and prdatian);

m Esteblishig the legth of setences
(prismand otherwise) and theextant of
otrer stipulated perelties of comunity
svie or fires;

m Developing policy and  procedures
governing when a judge may depart
from the guicklines toorder amore or
less savere sentence; and

m Structuring policiesand procedures (fr
eample, pleabargpining agreerents ar
rarole cecisias) toensure aorsistancy
indll aspects of sentencing policy.

Wirthin each of these sixpolicyaress, acom—
mission will face many diverse and compllex
questians. A brief disaussion of some of tre
questions a comission vill confront follos.

Ranking Ihe Gravity ol Different Offenses.
A comissiion must develgpa consensus hia—
archy of arimirel atiMity. Ineffect, acommiis—
sicnmakes a allective judgment about whatt
crimes are lesst serias or most seyrias and
trereforedeserving oftersher punishent. At
a broad policy ked, tre rarkings reflect judg—
ments aoout harm or potential harm tottevic—
tim or comunity, tre aledility of te
offatkr, and physical injuy o the vidim. A
comission may choose tomake cae-level
differetiatias as vell. For example, te pro—
paosed Oregon crrime rarking subdivides drug
offenses using fectars such as the typeof sub—
stance inohad, tre iNBttogererate sustan—
1= pdfits, and the comection, Fay. han
orgenized traffiddrg qoeration.

The Role ol Criminal History. Commissions
typically develop a sooring system to assign

arunerical weight toofferder derateristics
nciudng priar felay and misdemeanor con—
vidios. waiiie reord, and praetion or
paroie statLs at tre tine of the offase. Other
arsiceratios may irchoe: Should olfenss
apinst people and property offenses be
veighted cillferantiy? Should extended periads
of crime-free aehavior dimmiish tre weight
given ooid aavictions? How shoulld nulitaple
corvictios arisirg aut of a sirgle ircidait be
cournted?

The rarkings ol offense seriausness and
offerder derecteristics are LaLally displayed
ona two-dimensiaal gid, vieldirganatrixon
wniich sertencing policy can be basad. Next
tre comission must deal with the two maior
policy issues tret drive prism pgulations and
otrer conectiaal resources: (L) tre digosi—
tigdl policy ar, more sinply pt. what sen—
tenoes (prism, prdstion, or otherwise) are
most gprepriate krwhich offerctrs, and @)
the duraticel poliicy ar, inother words, how
log or how extensive a sertence shaulld ce
given for a prticdlar offense and © tre
offatar. heffet, tre comission draws lires
thraugh the matrix © represat when an
offercervill be sanctioned in the comunity
or nprisn and assigrs tine periods toeach
dl within tre natrix. The designated tine
pericd i each cl 5 Wwally termed te
"presunptive sentence.” the sertence pre—
sumed tobe most aprqriate. (See Figre 1)

Dispositional Policy. A commission makes
fundarental philosghical judgrents about
how much weight to give o offerse serias—
ness and arimirell historywhen dhoosingasen—
tecing goion. A “just-cesarts” poliicy
emphesizes offense sericsess and mandates
a sentence based on tre offerse with lite
regard o priararimirel ativity. Converelly, a
policyaimed at incgeecitating repeat offaclrs
would give much greater weight 1o arimirel
hestary.

Ih Mimesota, when esteblishirg an m/aul
policy far tre use of inprisoment, the quide—
lires comission TitHly idntified those
offeses for which inprisoment should
always arnever be recommended. Using infa—
metion on pest sentencing prectices, thecom—

miission could project the popullatiion impect ol
the dilfaetveightings of offerse seriosness
and offerder Fstory on prism capecity- the
more punisment-oriented tre plicy, te
higher the cormitments toprisn hatitin,
the commission weighed tre political inplica—
tias of diffart vout policies. @, p &

As aprectical metter, developing adisuosi—
tiael policy villl rot deviate from pest: juoicel
sentercing practicss in the vest maionty ol
case: Where new guiclines ceviate fram pest
prectice, honever, the debate i liely to e
quite sharp and focused on fundemental
rhiicsph.cal isses.

Durational Policy. A comission artialates
gecificoonfinerent pericds and treedentor
Serity of other soctias. Because stnucturad
Stencing stitutes sorter ' real-tine ' sen—
tenoes far syrbolically loger incetermirate
sentencess, the duratiaral poliicy attracts con—
troersyevenwhen itclosely resarbles ectiel

Some of the questions inolved intredura—
ticel licy ae: Should a sigle foed sen—
tence be provided ar a sentencing range? To
what extent should prisn capecity corstrain
the developrent of sertence legths? How
shauld sanctiions other then prism be weight—
ed and what tradoffs alloned when acom—
mnity has limited comrecticrel altermatives?
Should fires be graduated aoccording © tre
offertar*s dillity to pay. andwhen snouid fires
be allosed 1o sbstitute for astodial gotios
or comunity service requirements? When
nultiple anvictions are inolved, how should
oonourrent or consecutive sentences oe cal—
aullated? How should post-imprisonent super—
visin be calaulated?

Several states are eqploring one premising
aoproacn 1o incorporatiing communiity correc—
tias inb digusiticel ana duratiael policy
The approach inolves two eleets: (D a
refirenent of semtenciing guicklines tomclueg
difeet leelsof protation sentences, ana )
a system o exchanges or equivalecies
among variaus non-inprisoment. sanctios
Forexampl .Oregon™s proposed sentercirg
quicklires esteblish three pravation leels ‘o



FIGURE 1.
MINNESOTA 3 SENTENCING GUIDELINES MATRIX
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whichamaximum number of gl days can be
ordered (12, 30,60, or 90 days) and amaxi—
mum amount of time (measured In"'astodial
units'’) nother comunirty programs can be
required. Tha guicelines alsacsteblishequiva—
ket astodial units- one day of |l anfire—
ment or resichial treatment s consicdered
equal totwo days ofhome anest or electranic
anaillare. Eighthours of comuninty serviice
would be equinvalent to ae-third of a day of
Al confinement or residntial  placement.
Depending upon te aaikhility of lozal
resouross and tte cirounstances of te
offarthr, a judge coulld order any oonbination
ot jal confinement, comunity savice, cus—
todial treatent, work relese, or restitution
within the al lonence of custody units gecified
in tre guicklines. A judge ot limited n
inposing atiticrel aaditios of prdbation tret
do rot inohe austody of the offadr.

Departure. Structured sentencing plars typi—
clly provice a means T judges 1o ceviate

from the prescribed sentence and order a kess
or more strirgnt sertence due o mitigatiny
or aggravating ciraumstances. hdevelgping
a departure policy, a sentencing comisssion
deals with both substantive attariaand stan—
dards fardarting from the presunptive sen—
tences and procedural requirenents tetmust
be folloed.

Exarples dl dgparture aitaiincluemen —
H iy, dHliterate atelty, extrere wulner—
dallity of the victim, tre offatkr’s role ntte
crire, and cooperationwith the investigation
m Mimesota, the commiission alsodevelloped
a I of fdos, prnarily demographic and
sociiceconanic, which sould not be used as
me casis kar dgartures.

Departure procedures may require a sen—
tacing evidntiary hearig, written jstifictin
of dgarture, gyellate review of dgartures,
and "imitatias on extant of dymiture.

PeiateaPohoesaraP'ccecjes -::—
sion -ay -eed o crocose actora ag $o.
tin © "alicate sentencry amc” >
inplerent a structured setencing ac<ce 2or
example, m alill enacted tis year estc he
mg a State sentencing comission me Kan—
sas Leagislature gecificlly electee me
comission, nisrgort tome fgislate ©
make recommendations regarding wnemer
there Ba contiinued need farand wnat sme
pro,acted role of. Fary. the Kansas ca-oe
board and whether the policy of alia=: rg
good time aedits fartre purpose of dete"mn-
irg an imete”s dighlity forparole ar ;¢''b -
tioet release shauld be comtinued (Kansas
Serate HIlND. 3, 1989 Sessian)

Statutory enactment 1o esteblish gopenate
revievmay be necessary Weshington sgu.ee-
lires irchuk stendards 1o linit tre oisoeton
of prosecutors on drargiing ano olea bargp.n-
mg. Mimesota™s guicelines (@ Oregon®™s c'o-
cosed guicklines) autlire how procat.on
revocation 510 be coordinated with setenc—
irg guicklires. Insum, the comissiion must
ensure coordinated procedures tret reinforee
tregoals of santencing equity ano systemwice
uniformirty

Some ordl of these issues may be neces—
sy ol m treerebling lgidatin o frare
te soope and agenda of a setercing
camission.

Organizing a Commisr on

A comission acts.. beralf of the kgisla—
1ure todevelgp a consensus satarciing iy
et slitidlysaleble and can e inplement—
&d. mnitored, and enforoed. The com.ss.on
rot anly recommends substantive pai*C, aut
alo faalitaes mlitial tredoffs ano com—
pranises. The comission inmany ways *'as
toat liea lgiddLre; taefore, the comgo—
ditim. statfig, sdedle, anc procedures Uza
comission are importatt elements © ce
covered m eebling legislatin

Membersnip. The com mssion memoers
must have tredality towork together on sen—
tacing policy issUes as wen as e cGecity
tohuild support and comirtment far serenc-
og policy among interested groups thraug-



aut tre state. Commission members may be
selected because ot teir dality t atia ke
and reresatt the concerms and viens dl
interestgroups, hut they alsomust be able ©
assume a statesrerHlike pergective, com—
pramising when necessary on isses ol over—
rdirg system values and gals. (7, -
23-218]

The siz ot diffaat sentencing commis—
sias hes varied from as few as niremembers
(Mimesota, although Bt increesed o 10) ©©
asmany as 21 members (Lauisiag). No gecif—
ic number holds any partiallar megic; how—
ewer, acomission needs tobe largeenough
‘toachieve broacHoesad representation fran tre
interestad irstitutiosand groups and yet sl
enough tobe able to furctimeffectivelyas n
a aonsensus-huilding process.

Because of treneed for interbranch prtid—
patim, tremenbership tpially inchuks lois—
Hos, jute., (oth fian tridHed courtsand
from tre gellate or supreme aurt), prose—
attors, defense attomeys, law enforcement
officas, praaation and parole offiars, conrec—
tias ahinistrators, and plblic members.
Whether the comisssion hes direct legislator
members or other forms of legislative prtid—
paticnvill depend upon tre state traditicnand
seecific arstitutiael provisios goveming
sgparation of poners. Membership may be
designated by gecific psitin, krexamle,
the state attomey gereval, or by gereral
cesaription. Limiting the number of goecifical—
Iy designated positias alloss the gointarg
auttority greatey latitce toselect members for
other desired daradteristics such as aailkhil—
ity, flodaility, and comitment to sentercirg
refom.

Length of term veries from two yeaj @g-
some Lavisiana merbers) o six years €g.-
nTemessee), withmost comiissions wsirg
staggered tems. A minimum of two years B
weeful 1o provice antiruity of menbership
through the ritiF devel opmentt of senterciing
licy; tre lager terms doviasly provide
more stnility and antinuity. Some exqerts
argue agpirst coterminous teure because of
the polential for sbstantial tumover and dis—
ruption of antiruity. [7, [p. 208-209]

The method of gpointment vill depend n
arte parton politial traditinand arstituticrel
arstraintsm a dake, indesigning tregooint—
ment procsss, a kgiskor also must evaluate
wnat method Bmost liely o result nmem —
berswno nave aediiility and standingamong
te mterestea groyps and can rgresanta oint
cfview witnout oemg ircedble. Some states
rave resenved the power ol appointments kr
tregovermor €g., Lavisianaand Veshingtm),
nMimesota, the dhief justice ol tre supreme
aurt makes dl jdiaal gopointments, and
saveral states nave resenved some gapoint—
ments for kepiskative leeckers @9, Pemsylva—
na. Temessee, and New Mexico). Some
states gecifical by al lovorgenized aornstituen—
aes, such as the il lamyers association or
me judges coferance, o suggest a Ietof
potential nominees €g., Mimesota).

The comiission chairmenshiip isa positian
adin o tretof a leaslative comittee chaiir-
providing leecership within the comission,
guidirg decision mekiing, forgirgdiversepans
ofview intba consensus, and beiing accoun-
abte 1o the interests of the governor and tre
kgishatire. Inmost comiissions, the deir 5
wally appointed by tre goverror. Direct
appointment ol a dair isally means greater
acountebility and can ensure tret the dair—
man shares the same goals as key pblicdfi—
adaks. Election hes tre advartage of under—
sooring the consensus rature of commission
cecision mekiing, but ikmay rot recessarily
reait inthe slectin of the stragest or most
effective dwair.

Stalling and Support Resources. Given e
need kr edtersive data aelysis, setencing
comissions rauire an independent and
orotessiaral research ST, supplemented oy
temporary staff during tre si- o nine-r h
cata collection stae. Rolicy aslysis, com—
[uter. adinistrative, and political ddlkarealo
recuired of the st to organize the comiis-
s.a'svork, to structure tre olicy isses o
comission resolution, o assist comissiion
members with important conceptual and il
@ cecisias. and act as effective lialsos
withan threebrancnes otgovernment and with
staeand kol actors intrearimirel jstiess—
ten. The number of Siffuill depend incan

upon the time frame inwmch the commiission
must complete iswork

Data cllection effarts are edasie, ad
sometimes essily underestimated or poorly
plamed. Commissions typically analyze data
fran 30 10 50 percent of dl arimirel cases n
aae-ortwo-year periad, collectirg franeach
case up 10 100 piecess of infomation dealing
with demographiic deradteristics, arimirel his—
1ay. aurtderisias, darging and arvictirg
offersss, asildble digositios and correctian—
d resaurces, and more. Because of s fun—
darental inportance, data collection can-ot
be skipped, hut Ecan be misrerated. For
example, ndeveloping voluntary juoical quiidce—
Ires. comisssion staffs collected 220 \ari—
ables on 5,117 cases in Horida and 132
\aridiles on 1,854 arimirel counts inharyland,
One evaluator ohserved tret the data collec—
timeffarts nboth states bogged down ana ied
tosigiifient delays ano reobea tre projects
of time and resources for inportant activities
such as sypport buildirg, trainirg, and im—
plerertation procedures. [, p. 3]

Data aelysis prpgrans usable on persorel
corDuters have oeen developed to flitee
research and develop moaets 1o forecast tre
fireaial and population inplicatias of diffa—
ent sentenciing gptions m different conrecion—
d sttirgs such as |l comuninty Sgervisian,
or prism. Software Baaildle intre puonc
darain, nother words. fee of carge,

Adeauate nme s necessary for St ana
comission members toaccomplish the tesx
of aolicy development A minimum cf *3
montns sreuired, but ub o 36 montns Tay
be a more desirsble soeaute. Most states
have mandated a thvoyer soealie O
developrent of sentencing policy Lavisiaa
BLnipLe Nnaving no statutmiv st ceac’e
for gortirg. As a practical natter aesannes
areuseful far 6remg cc.cov cnaces and com—
pramise Ihaaitin. an extencea stuay cerca
may result indata cemg outcatea ceiore rev
are utiliizl

The aost ot undertaxiing a structurea sen—
tercing project vill vary, depending upon re
sizoftre s, As agereral 1uie. an anvai



gprgoriation fara sl tomediun-sized staie
of S250.000 1o $450, 000 vill be recpired, con—
it upon whether the commission B
developiing or mnitoring ongoing sertencing
plicy, according 1o Knapp. Funds are used
for s, equipnent, trad, meetings, and
adninistrative eqeses. For example, te

Mashington sertenciing commiission received

an gopropriiation of $.301.000 in its fastoie-
niium (1984 1o 1986) of qeration and $6558,000
niitssecond biemiun. New Mexioo®s santenc-

.irg comiission & inthe process of attenpt—

ing 1o develop stnuctured sentencing policy
withz 1988-1989 gyoropriation of $246,250.
I atition to state grgoriatias, a number
of states are receiving feckral funds and tech—
nical assistance through the Bureau of Jstice
Assistance”s Structured Sentencing Program.

Process Considerations. The development
ofa structurad sentencing polioy recuires study
ofpestpracticss hut, more inportant, develop—
ment of a new consensus about gpropriate
punistments foroffadars. Consensus must be
forged not only among the commission mem —
bers but also among those inthe conrectios
community and the gereral pblic. hsome
Staies, satenciing comissiions have Blinfar
gortoftte pramise of reform because of liti—
cl arflictwithin them. Other reform effarts
have failed upon inplementation because of
podets of resistance nttearimirel justicesys—
ten. Therefore, the process used todevelop
the sertencing policy vill aontribute substan—
iy to itsaediility and political acoeotance.

The decisio+meking style cf the conmis—
sicn shaulld be designed to maintain intamel
comitment © the process and the work
prodlct. The rature of sertencing policy-
reflectirga broad renge of diffaetand leiti—
mate perspectives- vill require the Incorpo—
ratin ot diffaent points of view and tracsoffs
among the interested part’es. An irdisi\e,
oorsersus-uilding process s essatial &s
opposed 10 a sinple mejarity-ules \votirg
procecure.

Subcormirttees have proven tobe an effec—
tive, necessary 1ol farorgenizing trework d
a santencing comiission on saveral fiaits
sinultereasly. Typically, subcomittees are

assiged tre task of overseeing data collec—
timand idntifyarg qotias, while the resolu—
tinofpolicy questions sresened for tre £l
comission as ameans cf undersooring tre
neea farbroad consensus. Lauisiana has opt—
ed not o use stboamittees, a doice et
may recpire more tine of commission mem —

bershutalsomay presene the greatest degree
of cohesiion in decision making.

Bdermal syporttuilding ativities are
esstial and may incluce pblic hearings with
rarticiptin by interested groyps, open meet—
ings held in locatios throughaut tre Staie,
comments solicited on workiing pepers, per—
sorel contact between comisssion members
anJkey community lesckrs, ad hoc advisory
grayps, ressletters and interim reports todis—
semirate infomation. For eample, the suc—
cess of Mimesota™s commission was inno
srail part furtherad by *'an aggressively open
rolitical process™ including several rounds of
pblic hearrings desiigned todisseminate infar—
mation aswell as siatpblic imut. [6. p. 15]

Implementing and Enforcing a Sentencing
Policy
The lag-tem effectiveess of structured
sertencing policy can be summed up infaur
qestios:
mDoes tre plicy have enforcement
pover?
I b te plicy secific and dearly
artiallated?
m Are ressurcess sifficet o inplerent tre
policy?
m kthere,  ongoing mechaniism tomoni—
torcompliance and recommend cranges
m policy when necessary?

Legal Enforcement The ariticall enforoament
mecnenism Bayellate review- tre process
o apoeais court review of juoicial sertences
tet Hl autsice tre presunptive sertence
prescried py the policy. Axellate review
ghesetertre staieor tredsfendant tre rigt
toaupeal sentencing decisias. Traditiaslly,
aellate review nes been limited to tre legpl—
ityoFme sertence imposed, autwith structured
sentaciny, aceliate review provices ameans
10 juoge tre gopropriiateness of the sertence
as el as J 0t canotiiance with sentencing

mlicy. The erebliing statutes for sentencing
comissions NMimesota. New Mexico. Ten—
nessee. and Washiington provided for appel —
ke revien.

Axellate reviewalso provides ameans fr
the development of case law on isaes not
addressed by the sentencing comission,
honever, case lavmay providemixed reslts.
[, p. 18] The case law resultirg from gopealls
in Washington and Mimesota hes primerily
foaused on tre threshold, edant, and substan—
thestahrds of dgarture. The experience of
these two States sUgests tretdeoarture IsSes
should be soutinized by otrer state sentenc—
irg comissions.

Policy Clarity. The darity of the sentencing
policy in lage part will determine wnether i
sslfatfaciy. The more gecific the colicy
i, the essier s forgellate courts toexer—
cix reviey, IFa comission defers iicy
issesar leaes artainaitariavague or oreed,
then courts must develor a oody of case law
Toprovide tre necessary guiaance. But court
review salvays limited by the ciroumstances
of a partiadar apeal ad. terefoe, Ban
inecequate mecrenism far poligymeking.

In adtiition, fme sentencing colicy 1ot
coprehensive ana Bk tostnoture dldigusi—
tiodl dhoioss ana decisias affectirg sentence
“agth. men tregaais ofecuirty and unifamity
cavot be acmeved There tsevicene, for
eanple, nMimesota tet noorsistent and
e iEoe cLnisments have resulted franme
fiture tostruoture comuninty-cased sactios
[12(1989). co 9-B)

Coorcmation oi Resources. By cefinition,
structured sentere.rg means aoordireting -
“ectical rescuross withina arsistant olicy.
A der, predictable sertercing policyvnt aliiov
a lgishiure hanticiete conectiaell reeos-
from prisn ceds and treatrent “adliliesstopro—
bation officars ana agents Tor lire ollectin
Since stencing comMmiissions nave No poNer
of grgoriation, mey camot mandate acbirtion—
al resouross ifttey ceveigpa sentencing policy
resulting in more offercers then prisas ar
comunirty-besed programs can ree’e. Thus,
an Inpcnant comissiion tesx smakiing etrer



decision makers aware of Ihe policy and fis—
cal tradoffs. Failure locorsicer Ihe capecity
of anrectiael rescuroes may produce a ratia—
d, equitable, but unenforoeeblle policy.

Legislatures in Oregon, Temnessee, and
Weshiington directed treir sentencing comis—
sions toaddress gedifically the adequacy of
conrectiaal resources needed 1o inplement
the new sentercing policy effectively. h
Washington and Oregon, treerebling legisla—
tindirected the commissions todevelop pli—
cies tatwould rot exceed anatly aaildble
prismspace or recommend a setercing altea—
retive tet gecifies incressed conectiael
resuress. Inotherwords, the enebliing legis—
ltimensured te kiskatures comprehensive
chta iffacedwith a need faractitiaral correc—
tioel fdlitiss toenforee lager, tougher sen—
tess. InTemessee, the submission of for
plans o tre lggislature allois lavmakers
compare diffaetsentencing phillosgchiieswith
varying price . To address conectiael
resources suessfully, each policy doice
must be evaluated nterms of isimpect on aur—
rant prison poullation or program cecity, IF
Htas a postsoript or afterttought, resource

iSLeS can undo a comission™s work.

Ongoing Monitoring. Once a sertencing
policy Besteblised, a comission3work B
rot.done. Ongoiing mnitoring Bnecessary o
adapt tochanges igaublicqoinian, crrime pat—
tars, ordemographic gifts. Intre stateswith
esteblished comissions, the enebling legis—
b ally anticipates a Bieforthecommis—
sion beyond the initH developrent of striuc—
tured sentencing guicklires. For exanple, tre
Minnesota and Washington comissions col—
ket data and analyze trats n setecing,
revievany proposed legislatin affectirg sen—
tatim, conduct studies of selected IsSEs,
prowulgate interim rukes, and propose sen—
tence madificatiosamal ly o tre lgishiures.
Since tre rature and demographics of te
offerder population change, a comiission®s
monitoring can assist legislators in projecting
futLreneeds nconrectios and develgping new
sactios. Moreover, acomission canmain—
1ain the necessary mterbranch cooperation
needed 1 address sentencing olicy.

CONCLUSION

Stctured sentercing offers te most
pramising \ehicle ko lggislators interested n
acmeving unifomiity and equiity insentenciing
and coordineting the £l range of conrecticel
resources now and inthe future. The pioneer—
ingeqerience of ather states s rstrctive ot
anlly about what works or does rot work hut
aloo aout the megnitude and difficlty of
tetak

The essmtial ingredients far success
irchucke: a commirtmentt of interbranch cooper—
atin tret leeds toa comprehensiive policyand
a consensus pradct: a carefully orgenized,
vellHun sertencing commiission tet hes the
membershiip and resources necessary frtte
15 a der, unambiguous policy tet B
inplerented withadeq ete lepl attority; and
an enforoement and mnitoring mechanism t©
ensure inplerentation.

Stro n policy leackiship s aiticl. Within
each o tre threebranches, therewillbe pock—
etsof ignorance about and resistance tosen—
tencing refom. Onlly through the cooperatinve
effartsofkey idivid al judes, koidars, ad
adinistratorsvill these hurdlles be overcare.

Many of the problems ttet a sentercirg
comission may encourtter can be anticipat—
ed and drafted inb the eneblling legidkatio. The
other ingredientsvill depend upon trestragth
of the commission”s merbership, tre plitical
clirate of sygport within a state™s crimirel
Justice comunirty, and a sponsoring ksl
“ar'shest judgrent about tre goropriate polit—
il timiny o attenpt broad-besed refom.
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IN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 491 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act creating a sentencing commission; and provid-
ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 44.19 is amended by adding new sections to read:
ARTICLE 16. SENTENCING COMMISSION.
Sec. 44.19.561. CREATION OF COMMISSION. The Alaska Sentencing
Commission is established in the Office of the Governor.
Sec. 44.19.563. COMPOSITION. (a) The commission consists of 14
members as follows:

(1) a person with a law enforcement background, appointed
by the governor after considering nominations from the Alaska Peace
O fficers Association;

(2) two persons who are members of a crime victims advocacy
or crime victims assistance organization, appointed by the governor;

(3) a person with an understanding of the concerns of
Alaska Natives relating to the criminal justice system, appointed by
the governor;

(4) a person with a background in criminal rehabilitation
programs, appointed by the governor;

(5) a person with an academic background in criminal jus-
ti:e issues, appointed by the governor after considering nominations
from the dean of the School of Public Policy of the University of
Alaska;

(6) the commissioner of corrections or a deputy

-1- SCS CSHB 491(Jud)
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commissioner of corrections designated by the commissioner;

(7) the commissioner of public safety or a deputy

sioner of public safety designated by the commissioner;

(8) the attorney general or the designee of the attorney
general,

(9) the public defender or the designhee of the public
defender,;

(10) the chief justice of the supreme court or another
justice of the supreme court or a judge of the court of appeals desig-
nated by the chief justice;

(11) a superior court judge designated by the chief justice;

(12) the senate president or another senator designated by
tha senate president; and

(13) the speaker of the house of representatives or another
member of the house designated by the speaker of the house of repre-
sentatives .

(b) The commission, by majority vote of the membership, shall
elect a chair and other officers it considers necessary from among its
membership to serve on a yearly basis.

(c) The term of office of a member appointed under (a)(1) of
this section is three years. A vacancy shall be filled for the bal-
ance of the unexpired term in the same manner as original appoint-
ments .

Sec. 44.19.565. COMPENSATION. Members of the commission serve
without compensation, but are entitled to per diem and travel expenses
authorized for boards and commissions under AS 39.20.180.

Sec. 44.19.567. MEETINGS. A majority of the members constitutes
a quorum for conducting business and exercising the powers of the

commission. The commission shall meet at the call of the chair, at

SCS CSHB 491 (Jud) 2
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the request of the majority of the members, or at a regularly sched-
uled time as determined by a majority of the members.

Sec. 44.19.569. PURPOSE. The purpose of the commission is to
evaluate the effect of sentencing laws and practices on the criminal
justice system, and to make recommendations fo+x improving criminal
sentencing practices. In so doing, the commission shall consider

(1) statutes and court rules related to sentencing of
criminal defendants;

(2) sentencing practices of the judiciary, including the
use of benchmark sentences;

(3) alternatives to traditional forms of incarceration;

(4) the use of parole and probation in sentencing criminal

defendants;

(5) the adequacy, availability, and effectiveness of treat-
ment and rehabilitation programs;
(6) crime rates, including the rate of violent crime, i.i
this state compared to other states;
(7) incarceration rates in this state compared to other
states; and
(8) the projected financial effect of changes in sentencing
laws and practices.
Sec. 44.19.571. METHODOLOGY. In making recommendations, the
commission shall
(1) solicit and consider information and views from a
variety of constituencies in order to represent the broad spectrum of
diversity that exists with respect to possible approaches for sentenc-
ing criminals in the state; and
(2) Dbase recommendations on the following factors:
(A) the seriousness of each offense in relation to

-3- SCS CSHB 491 (Jud)
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other offenses;

(B) the effect of an offender's prior criminal history
on sentencing;

(C) the need to rehabilitate criminal offenders;

(D) the need to confine offenders to prevent harm to
the public;

(E) the extent to which criminal offenses harm victims
and endanger the public safety and order;

(F) the effect of sentencing in deterring an offender
or other members of society from future criminal conduct;

(G) the effect of sentencing as a community condem-
nation of criminal acts and as a reaffirmation of societal norms;

(H) the elimination of unjustified disparity in sen-
tences; and

(1) the resources available to criminal justice system
agencies.

Sec. 44.19.573. POWERS AND DUTIES. To accomplish its purpose,

the commission may

(1) hire an executive director and additional administra-
tive staff as may be necessary to the commission's function, or place

the commission staff under the executive director of the Alaska Judi-

cial Council;

(2) select and retain the services of consultants whose
advice is considered necessary to assist the commission in obtaining

information;

(3) accumulate and compile information concerning sentenc-

ing practices; and

(4) recommend legislative and administrative action on

sentencing practices.

SCS CSHB 991(Jud) -4-
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Sec. 44.19.575. ANNUAL REPORT AND RECOMMENDATIONS. The commis-
sion shall submit to the governor and the legislature an annual report
of its proceedings for the previous calendar year and shal.l submit
recommendations for legislative and administrative action. Reports
and recommendations required under this section shall be submitted no
later than January 1 of each year.

Sec. 44.19.577. DEFINITION. In AS 44.19.561 - 44.19.577, "com-
mission" means the Alaska Sentencing Commission established in AS 44.-
19.561.

* Sec. 2. TRANSITIONAL PROVISIONS. The initial appointments to the
Alaska Sentencing Commission under AS 44.19.563, as addad by sec. 1 of this
Act, shall be made and the first meeting of the commission shall be con-
vened by July 1, 1990. The first report required under AS 44.19.575, as
added by sec. 1 of this Act, shall be submitted no later than January 1,
1991 .

* Sec. 3. This Act is repealed June 30, 1993.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

-5- SCS CSHB 491 (Jud)
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IN THE SENATE
SENATE DILL NO. 448
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act creating a sentencing commission; and

providing for an effective date."
BE IT ENACTED DY THE LEGISLATURE OF THE STATE OF ALASKA

* Section 1. AS 44.19 is amended by adding new sections to read:

ARTICLE 16. SENTENCING COMMISSION.
Sec. 44-r19.525. CREATION OF COMMISSION. The Alaska Sentencing
Commission is created in the Office of the Governor.
Sec. 44.19.535. COMPOSITION. (a) The commission consists of
the fo].lowing 13 members:

(1) three persons appointed by the governor, one of whom is
appointed after consultation with the Alaska Peace Officers’
Association;

(2) thecommissioner of  corrections or a deputy
commissioner of corrections designated by the commissioner;

(3) the commissioner of public safety or a deputy
commissioner of public safety designated by the commissioner;

(4) the attorney general or a  deputy attorney general
designated by the attorney general;

(5) the public defender or the designee of the public
defender;

(6) the presiding officer of the boardof parole or a
member of the board of parole designated by the presiding officer;

(7) the chief justice of the supreme court or another

justice of the supreme court designated by the chief justice;

SBG448a -1- SB 448
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(8) a judge of the court of appeals designated by the chief
justice;

(9) a superior court judge designated by the chief justice;

(10) the senate president or another senator designated by
the senate president; and

(11) the speaker of the house of representatives or another
member of the house designated by the speaker of the house of
representatives.

(b) The commission, by majority vote of the membership, shall
elect a chair and other officers it considers necessary from among its
membership to serve on a yearly basis.

(c) The term of office of a member appointed under (a)(1) of
this section is three years. Terms shall be staggered, and a member
may not serve more than two consecutive terms. A vacancy shall be
filled for the balance of the unexpired term in the same manner as
original appointments.

Sec. AA.19.5A5. COMPENSATION. Members of the commission serve
without compensation, but are entitled to per diem and travel expenses
authorized for boards and commissions under AS 39.20.180.

Sec. A4.19.555. MEETINGS. A majority of the members constitutes
a quorum for conducting business and exercising the powers of the
commission. The commission shall meet at the call of the chair, at
the request of the majority of the members, or at a regularly
scheduled time as determined by a majority of the members.

Sec. AA.19.565. PURPOSE. The purpose of the commission is to
evaluate the impact of crime rates and sentencing laws on the criminal
justice system, and to make recommendations for improving criminal
sentencing practices.

Sec. AA.19.575. METHODOLOGY. In  making recommendations, the

SB AA8 -2- SBOAAS8a
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(2) base recommendations on the following factors*

fA) the seriousness of each offense in relation to
ither off -"ses;

(B) che effect of an offender's prior criminal Mstory
on sentencing; yS'/ ,% i nh

(C) the need to rehabilitate criminal offenders;

(D) the need to confine offenders to prevent harm to
the public;

(E) the extent to which criminal offenses harm victims
and endanger the public safety and order;

(F) the effect of sentencing in deterring an offender
or other members of society from future criminal conduct;

(G) the effect of sentencing as a community condem-
nation of criminal acts and as a reaffirmation of societal norms;

(H) the eliminacion of unjustified disparity in sen-
tences; and

(I) the resources available to criminal justice system
agencies.
Sec. 44.19.585. FOMERS AND DUTIES. To accomplish its purpose,

the commission may

(D hire an  executive director and additional

administrative staff as may be necessary to the commission's function;

(2) select and retain the services of consultants whi.se

advice is considered necessary to assist the commission in obtaining
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information;

(3) accumulate  and  compile information concerning
sentencing .laws; and
(4) recommend legislative and administrative action on
sentencing laws.
Sec. 44.19.595. ANNUAL REPORT AND RECOMIVENDATIONS, Each year
the commission shall submit to the governor and the legislature a
report of its proceedings for the previous calendar year and shall
submit recommendations for legislative and administrative action.
Reports and recommendations required under this section shall be
submitted no later'than the 10th day of each regular session of the

legislature.
Sec. 2. AS 44.66.010(a) is amended by adding a new paragraph to read:
(17) Alaska Sentencing Commission (AS 44.19.525) - June 30,

1994.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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