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jf. Aaot.hei area of concern to insurers 1is l.ho requirement
to certify coverage to different entities such as states
and countries, based on varying laws provided by those

individual entities.

1l Jfrttcsr allc. wed by the state of Alaska from
IWTdW*~bir the initial violation and then $5,000

per day for each day the violation continues up to a
maximum overall limit of $100,000,000. These civil
penalties can be assessed to a person who violates or
causes or permits to be violated a provision of the Act
or a regulation, a lawful order of the department, or
a permit, or a term or cancellation of a permit issued
under the A, t ;

. Alan d.

IV. Under AS46.04.C20 (c), the department can require clean-
up beyond that required by the U.S. Coast Guard.

"IT the department determined that containment
or cleanup activities are not adequate, It may
direct the person engaged in the activities to
cease ana may undertake the activities itself

through contract or its own resources or both."

= m o

gr1or-—r-1ifl on.Jtotal .. .expense .

ThxT=rs unlike a restoration for damages since 1) the

determination of proper cleanup can be arbitrarily determined

and, 2) there is no independent review In determining
reasonable cost.

Distributed at our recent meeting was a letter addressed to
me care of Christopher Arundell of Pettit-Korry Company, from
Mr. Robert S. Lagattolla, President, of the V7ater Quality
Insurance Syndicate (WQIS) dated December 15, 1981, stating the
WQIS"s position on oil spill statutes, iIncluding reasons for not
issuing the "Alaska Endorsement'™ proscribed under the Alaska law.
A copy of that lettex 1i1s enclosed for reference. Similarly, |
am also enclosing a copy of a letter from the American Institute
of Marine Underwriters (AIMU) to Chris Arundell of Pettit-Morry

Company dated January 14, 1982, expressing its views and the views

of the American Marine Insurance Market on this subject.
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As you know, 1t has been stated by P*T Club representatives
that the London Market"s reasons for being unable to comply with
»laska law are similar to those advocated by the U.S. Market.
Representatives of the "International Group of P&l Clubs'™ met
with you early last year to express thelr group®s position on
oil pollution law, including their concerns over the Alaska law.

The above comments and enclosures clearly indicate that
certification under the Alaska Oil Pollution Control Law will
not be provided by the world insurance markets. Both the
United States and London markets have a commitment to Federal

pre-emption in the area of pollution laws.

It i1s clear that the Alaska law i1Imposes considerable additional
requirements over and above the existing Federal Pollution laws
and that the oil carrying barge operators are unable to meet these

additional requirements.

While we do appreciate the assurances given in Mr. Mertz"s
letter of December 30, 1S81, we request your assistance in
obtaining meaningful and satisfactory responses to iInsurers”

concerns noted above (Items 1 through 1V), including possible
changes 1In the law as it presently exists in order that the carriers

can achieve compliance with financial responsibility provisions.

Your prompt attention to this letter will be greatly
appreciated.

Very truly yours

William D. Lawrence
West Coast Manager
TRANSPORTATION INSTITUTE

WDL :1Ib
Enclosures

cc: Douglas Mertz
Members of Committee



MEMORANDUM State of Alaska

. Ernst: W Mueller,Commissioner date May 13, 1982
Department of Environmental
Conservation file no J-66-462-87

thlephone no 465—3600 Yy 54

fpom WILSON L. CONDON susjFct. Financial
ATTORNEY GENERAL Responsibility
1111 an(®_ t*ie *nsUT"
Bv; ancfe Industry
Douglas K. Mertfc (AS 46.04.040)

Assistant Attorney General

You have asked this off;ce for an opinion on sev-
eral questions concerning Alaska®s oil spill laws, specifi-
cally the provisions dealing with proof of financial respon-
sibility, AS 46.40.040 (8 2, ch 116 SLA 1980). In conversa-
tions with representatives of various tankve ssel,,ag&ar-il
baree owners, 1t has become aDoa.re.nt t h a T

"This

Ton” Ts'""'Tn~tended to convey our iInterpYelTS"t"T6tLT0F - that
statute as well as this department®s policy regarding en-

forcement of It.

First, we want to make clear what the statute does
not do: It does not create any new or increased liabilities
whatsoever. Its role is limited to requiring proof that an
owner or operator has the Tfinancial ability to compensate
.anmages for which that person 1is liable under other state
statutes. 1/ While those .other statutes may expose an
owner or operator to varying degrees of liability (see

Some concern has been expressed by the insurance
industry.as to the effect of the 'direct action™ provision

of subsection () ( ... An action brought under AS 46.03.-
758, 64.03.760(a) or (e), or 46.04.822 may be brought in a
state court directly against the insurer . . ."). Specifi-

cally, their question has been whether this provision may
subject insurers to even greater liabilities than their
insureds because the insurer could not assert defenses per-
sonal to the insured. Of most iImmediate concern 1iIs whether
the 1insurer could take advantage of the federal Limitation
of Liability Act of 3851, 46"U.S.C. 8 181, et. seq., which

1/ 1 Specifically, AS 46.03.758, 46.03.760(a) and (e) , and
YT6.03. 822.
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Puil-
on jL ATTA~
ANNPS»UrA Wt* *hdric*f2€ ofF such defenses 'Vias never®bedi

set-tibll 2/ Several jurisdictions besides Alaska allow
direct, actions against: iInsuier.v In some circumstances. 3/

Of most direct relevance is the Louisiana statute, La. Rev.

Scat. 22:655, which 1s a detailed provision clearlv
intending to work a fundamental change in the relationship
between 1insurer, insured, and third-party claimant. At

present, 1t appears that under the Louisiana statute an
insurer may be successfully prevented from involving the
insured®s personal defenses. See Olympic Towing Corp. V.
Nebel Towing Co., 419 F.2d 230 TTth -cir~-T~vFs9). In contrast
iIs the federal Clear. Water Act provision on financial
responsibility, 33 U.S.C. § 132J(p), after which the Alaskan
act i1s iIn part modeled, which allows direct actions against
the 1insurer, but

The Alaska statute contains no detailed indicia of
intent to deny the insured®s defenses, as iIn the Louisiana
statute, nor an explicit prevision retaining the Iir.sured"s
defenses, as #w. the Clean Water Act. The legislative
history contains little evidence, except for the testimonv
on behalf of the Department of Environmental Conservation',
as prime sponser of the bill. William A. Fublitcve.r. Deputv
Director of Environmental Quality Operations, testified that
the bill"s iIntent was

- - to provide an easy way for an
individual Alaskan to collect for
damages to his property or for less of
income due Lo a. oil spill. . . We want
the injured party co be able to go to
state court, even small claims court,
file his claim against someone who is

2/ See Maryland Casualty Co. v. Cushing, 347 U.S. 409
T1954TT oiymsic Towing Corp. v. Nebel Towing Co., 419 F.2d
230 (5th Cir. 1969).

3/ See, e.g., N.Y. INS. LAW, (McKinney) Section 167; Loui-
siana Revised Statutes 22:655; California Insurance Code,
Section 11580 (West 1977); Shingleton v. Bussey, 223 So. 2d
713 (Fla. 19-69); Third Parties (Rights against Insurers)

Act 1930 (United Kingdom).
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attachable, someone who Joes business in
Alaska, or who has an agent: iIn Alaska,
and we seek timely satisfaction of his

claim.

Publicover went on to described the costly and
time-consuming process of identifying the responsible party
and pursuing an action In a distant Tforum. The direct
access provision, he said, was designed ro provide a speedy
remedy which as a practical matter could be secured by an
Alaskan fisherman, for example, with a minor claim.
Publicover did noc mention any intent whatsoever to deny the
insurer the i1nsured"s defenses. _.

.090(e), although a claimant may proceed directly
against the insurer under this statute, the insurer would
"step into che shoes™ of the insured by being able to assert
any substantive defense available to the insured.

At the same time, the iInsurer would always retains
an absolute Ilimit to 1i1ts liability, namely the policy
limits. Since the 1insurer"s liability 1is derivative,
through the 1insured®s policy, even with "direct access'™ we
believe the courts would not hold the insurer liable for
more than the amount contracted for in the policy. (This
interpretation is confirmed in the implementing regulations,
at 18 AAC 20.065: . . . the insurer"s liability does not
exceed the limits of coverage . . . "™).

In conversation with insurers i1t has also appeared
that there 1is concern about multiple ™certification” re-
quirements, that 1is, about the insurers having to undertake

the bureaucratic burden

laritime Commission certifi-
cate to comply with federal requirements. We would point
out, however, "that AS 46.09.090 contains no technical cer-
tification” requirement; instead, i1t and the related regula-
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ticms (18 aac 20.005 -= 18 AAC 20.900)

co how a party may demonstrate che existence of requisite
financial responsibility. As to insurance, for example, the
party need only submit a suitable binder along with a copy

of the underlying policy, or a certificate of entry. It
financial responsibility is shown through a surety bond or
guaranty sample forms are included iIn the regulations. It

self-insurance 1s used, the regulations merely call for a
set of Tfinancial, statements and affidavits, iIn place of
which a party may substitute forms already prepared for sv;b-
mission to the Securities and Exchange Commission or the
Federal Energy Regulatory Commission (see 18 AAC 20.055).
Thus, the regulations, far from imposing a rigid and ex-
tensive set of bureaucratic requirements, are quite flexible
and easy to satisfy once the required financial responsibil-
ity Is acquired.

Finally, we address the question of whether AS
46.04.040, or 1its related statute™®™”n I d-uaygr result 1in j.
windfall recovery Tor-

o liftmWFfof H isuly r iw O TFi*ltr*y~- msor.,_..al
ive penalty assessed against the insured. To answer
the question 1t 1Is necessary to review the four statutes to
which the Ffinancial responsibility requirements of AS

46.04.040 apply:

AS 46.03.760(a) 1s a standard civil penalty provision pro-
viding tor an assessment to the state of $500 to $100,000
for violations of various state pollution statute; the
assessment is required to reflect 'reasonable compensation
in the nature of liquidated damages for any adverse envi-
ronmental effects . . as well as state costs iIn investi-
gating and correcting the violation. Subsection (b) states :v
"Actions under this section may not be usee for punitive )
purposes, and sums assessed by the court must be compensa- J
torv and remedial in_nature.” ~

AS 46.03.760(e) provides fTor recovery by the state, In a
civil action, of actual measurable damages caused by unlaw-
ful oil discharges, including cleanup and restoration costs.
The prohibition iIn subsection (b) of punitive sanctions also
applies to actions under subsection (e). We read subsec-
tions (@), (), and (e) together to provide a scheme of al-
ternative methods for securing compensation from oil spills,
through either liquidated damages (subsection (@)) or actual
damages (subsection (e)); 1iIn neither case could punitive
sanctions be applied. Since both subsections have the same
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purpose - to provide fTull compensarior. — we believe that, a
recovery under either one would be credited toward a re-
covery under the other, thus eliminating the possiblity of a

double recovery.

AS A6.03.758 is yet another provision for securing
compensation to the state for damages from oil spills.
Specifically, amounts assessed under this provision are
intended to* compensate for those elements of damage which
are not able to be measured or valuated directly. Under
this method, a formula 1is used, taking iInto account the
amount spilled, amount recovered, the toxicity, dispersibil-
ity, and degradability of the oil, and the sensitivity of
the receiving environment, to generate a final figure which
would compensate for the actual damage to the environment
(onot directly measurable. The civil penalty 1is explicitly
not to be punitive (AS 96.03.758(a)(3)), and a person may
.not be subjected tocivil penalty assessments under both AS
H"6.03.758 and AS 96.03.760(a) (see AS 96.03.758(1)).

AS 96.03.822 is the general strict Iliability statute for
damages caused by hazardous substances, including oil; it
also provides for a number of defenses. This 1iIs the statute
upon which private parties may rely to secure damages.

These are the only statutes for which Tfinancial
responsibility must be shown, and to which AS 96.09.090
applies; we note particularly that i1t does not require proof
of financial responsibility for sanctions under AS 96.03.-
790, the parallel criminal penalty provision. From the
details of the four provisions to which the financial
responsibility requirements apply, -w conclude that (@) 1In
no case would an 1iInsurer, providing coverage only under the
four listed statutes, be liable, for a punitive or criminal
assessment; and (2) since all four of the listed provisons
are basically compensatory in intent, amounts assessed under
any one of them which were 1intended to compensate for a
particular set of damages would necessarily be credited
toward recoveries for the same damages under any of the
other statutes, so there is no possibility of multiple
recoveries for the same damages.

2 : y
This discussion reflects our Department®s view of
the statutes and regulations iIn question and is the basis
for any"enforcement action to be taker, under the law. It
thus appears to us that the concerns expressed by the i1ndus-
try on these points are without foundation, and we are
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pleased to be able to give our assurances that the State of
Alaska®s Department of Law intends to enforce these lav/s In
a manner which should satisfy the iIndustry as to its fair-

ness.

Please let me know if you have any other
questions.

DKM/jib
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N No. 3
STATE OF ALASKA Bl \esion: CSHB 409 (JUD)

1990 LEGISLATIVE SESSION RblidDate: HOUSE 2/26/90

FISCALNOTE
REQUEST:

Revision Date 2/23/20 Agency Affected: Alaska Court Byatem

Tick: An Aot relating to the reform of cor- BRU: Trial Courts
tain environmental conservation laws...
31]’3]‘. Davis, Brown, Koponan, Navarre... Components:

Requestor:

EXPEND I TURES/REVENUES: (Thousads of Dollkars)
OPERATING FY 90 FY a FY @ FY B FY A FY %

Rarsoal Sarviass

Trayel

Gontrectial

Splies

Equiprent

Land e Stotures

Ganta & Clains

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

1 CAPITAL

REVENUE

FUNDING:  (Thotuands of Dollar®)
Gareral Funds 0.0 0.0 0.0 0.0 0.0 0.0
Feckral Funds
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
Full-tire
Part-tire
Tenporary

ANALYSIS:  (Attacha sqmrate pece ifrecsssary)

No fiscal Impact.

Prepamjl:y: Strandoerg; QenerallJZounsql Phone:
|'- l-sic]r-]-

264-8228
Alaska Court System . Date: 02/26/90

A{pI’O\HZI lur owden, 11, Administrative Director Dale: 02/26/90

Aoy Alaska Court System

Requestor
Office ofManagement A Budoet Page I of 1
Inpected Agaoy/(ies) ’



cc-~" No. 1
STATE OF ALASKA BiLL VERsION: CSHB 409(Res)
1990 LEGISLATIVE SESSION puBLISH DATE: HOUSE 2/9/90

FISCAL NOTE

REQUEST:
Revision Dale: _ _ Agency Affected : Environmental Conservation
Title : An Act relating to Environmental BRU: Environmental Q uality
Law Reform Administrative S e rv ic e s
Sponsor: Representative Mike Davis CCIT]ITBT(S‘-Adm inistrative Services

Requestor: .Hnnsp Resnurrps -

EXPENDITURES/REVENUES:  (ThousaosofDoliars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 112.0 112.0 112.0 112.0 112.0 112.0
TRAVEL 5.0 s. n s n so i..n 5.0
CONTRACTUAL 70.0 ?n n . 20.0 n n...
SUPPLIES 7.0 2.0 2.0 ?2n ? n 2.0 .
EQUIPMENT 10.0 10.0 10.0 10.0 ..inn 10.0
LAND 4 STRUCTURES 0 0 0 _ n _ 6 n
GRANTS. CLAIMS n n 0 0 0 n
MISCELLANEOUS .n ) . 0. . 0 0 0 n
TOTAL OPERATING 149.0 149.0 149.0 149.0 149.0 149.0

CAPITAL 1 o 0 0 0 < 0 0

REVENUE ]_ 0 0 0 0 0 0

FUNDING: (Thousands ofDollars)

GENERAL FUND 149.0 K'lQ.p 149.0 149.0 149.0 149..Q
FEDERAL FUNDS 0 n n .oon o L. a.,
OTHER 0 n 0 0 0
TOTAL 149 n___ = us n lig.n 149.D 149.0 J.&SJQ
POSITIONS:

FULL-TIME 2 2 2 .2 ? . |
PART-TIME 0 n n n n 0
TEMPORARY 0 Q NGO (2 — F—_——— 0}
ANALYSIS : (Attach a separate page if necessary)

The fiscal impact for FY 90 would be zero. Analysis is attached.
Pearedby: O0911-———--- - Phore @ 465-2600-
Division 2 A dm inistrative Services rv.n. 1/10/90
Approved by Cammissiorer: Date: -

Agency: Environmental ConservaTyp------—-————————-
Distritution (byprepeter):

LegsslatneFinence

Legsskatae Soosor

OfficzofVanagementand Bucoet

Inpected Agaoyfites) pege—- - of



No. 1
CSHB 409(Res)
HOUSE 2/9/90

House Bill 409
1/29/90 Version

Section 3 of this bill gives the Department new authority to
assess administrative penalties for violations of laws and
regulations designed to protect the environment. Due process,
under this bill, allows for a hearing to be held prior to the
assessment of penalties. Since DEC does not currently have this
authority, we do not have any positions capable of performing
these functions. Therefore, the Department would need one
hearing officer and a paralegal to conduct the hearings required
before assessment of administrative penalties.

Contractual ($12.0) includes court reporter, transcripts, and
professional contracts.

Position 100 200 300 400 500 Total
Attorney 111 68.0 5.0 8.0 5.0 $87.0
Paralegal Assistant Il 44.0 . 5.0 $50.0
(Contractual) 12.0 $12.0
TOTALS 112.0 5.0 20.0 2.0 10.0 $149.0

page 2 of 4
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Lcn \ No. 2
STATE OF ALASKA BILL VERSION:  CSHP *(® fJUD)
1990 LEGISLATIVE SESSION PUBLISH DATE: HOUSE 2/26/90
REQUEST:
Revision Dale:  February 26. 1990 Agency Affected:. Derartjient nf |aw
Title : "An Act relating to the reform of BRU : Leoal Services
certain environmental conservation laws..."
Sponsor: _ House Judiciary Components Operations
Requestor:. House Judiciary
EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 9L FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL
REVENUE
FUNDING: (Thousands ofDollars)
GENERALFUND -0- -0- -0- -0- -0- -0-
FEDERALFUNDS
OTHER
TOTAL
POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY
ANALYSIS *: (Attach a separate page if necessary)
Please see the attached analysis.
/U J :
Richard I. Pegues, Dlilector 465-3672
Prepared by: Phone
Division Administrative.Services Date: . February 26, 1990
7 N7
Approved by Comm iSSIGREF * Douglas B. Bailee/Attorney General Date: February 26, 1990
Agency : Department of Law
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
page. A 0 -2

Impacted Agency(ies)



\ No. 2
CSHB 409 (JUD)
CONTINUATION of FISCAL NOTE ANALYSIS HOUSE 2/26/9(

For Bill/Resolution No. C3Bm UD

The committee substitute for HB 409 changes the state's environmental

conservation laws in four important respects.

First, section 1 amends AS 46.03.020(6) to provide that the Department of
Environmental Conservation may copy records during a voluntary inspection to investigate
either actual or suspected pollution or contamination or to ascertain compliance or
noncompliance with AS 46,03, AS 46.04, or AS 46.09. Section 2 adds a new paragraph to AS
46.03.020 that grants to the Department of Environmental Conservation the right to enter and
inspect the property or premises of a pervasively regulated facility and copy records to
investigate either actual or suspected sources of pollution or contamination or to ascertain
compliance or noncomplfance witn AS 46.03, AS 46.04, or AS 46.09. The b ill defines
pervasively regulated facility as a facility where activities or operations are or were
conducted that affect a significa.it public interest and that the Department of En\lronmental

Conservation comprehensively regulates.

Second, section 4 amends AS 46.03 by adding a new section that establishes
a system ofadministrative penalties for pollution. Under the section, an administrative
penalty not to exceed $25,000 a day for each violation may be assessed against a person who
violates or causes or permits to be violated a provision of AS 46.03, AS 46.04, or AS 46.09.

Third, section 5 repeals and reenacts AS 46.03.850 to give the Department of
Environmental Conservation the power to issue binding compliance orders, coupled with a
formal administrative review/appeal process. Under existing law, the department notifies
a person of its determination that a violation exists, or is about to exist, and the person
is given time to file a report stating measures have been and are being taken, or are
proposed to be taken,to correct or control the conditions outlined in the determination
notice. Atthis time, a compliance order can be issued only after all of these steps have

been taken.

Fourth, section 6 would amend AS 46.03 by adoing * .iw section that provides
that the con issioner of environmental conservation may require a person to conduct an
environmental audit and to prepare and submit an environmentil audit report, as part of a
judicial or administrative enforcement 3ction.

%

It is impossible to predict what additional costs, if any, the Department of
Law mayexperience if this bill is adopted. On the one hand, the bill's provisions greatly
streamline existing enforcement piocedures, thereby reducing attorney resources currently
used for litigation and lengthy settlement negotiations. On the other hand, these improved
procedures may result in increased enforcement and require additional resources.
Nevertheless, to the extent that increased enforcement may outweigh the efficiencies provided
by the b ill, any resulting cost will be borne by the oil and hazardous substance fund,
provided under AS 46.08 and AS 46.09, as well as federal fund sources such as the federal
LUST Trust and the federal Superfund.
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DEC AND APA ADMINISTRATIVE PROCEDURES
SIDE-BY-5IDE COMPARISON

DEC PROCEDURES

1. Department serves decision
via personal delivery,
registered mail, or certified
mail (rrr).

2. Person has 30 days after
service to request adjudicatory
henring. Peil.on serves hearing
request on commissioner.

3. Within 10 days after
service of the hearing request,
department must serve its
decision on the hearing
request. Department must grant
heari” request 11T requestor
woula be adversely affected by
the decision, has raised a
genuine issue of material fact,
and has complied with
procedures for filing the
hearing request.

4. Department must publish
notice of the hearing iIn a
newspaper of general
circulation.

5. Other iInterested persons
have 10 days after notice
publication to petition for
intervention status. Any party
has 10 days to object to the
intervention petition. DEC
must decide whether to grant or
deny the iIntervention petition
within 10 days.

Where multiple hearing
quests are made on the same
matter, the hearing may be
consolidated. DEC must serve
all parties with notice of the
consolidation within 20 days
after granting the last
consolidation request.

APA PROCEDURES

1. Department  files an
"faccusation™ to "determine
whether a right, authority,
license or privledge should be
revoked, suspended, limited, or
conditioned,'™ Service by any
means, but no right may be
affected unless service is made
personally or by registered
mail.

2. Person has 15 days to fTile
"notice of defense' and request
for a hearing.

3. Hearing 1is granted if
person denies accusation and
follows procedures for Tiling
hearing request. Failure to
request a hearing wailves the
right to a hearing.

4. N/A
5. N/A
6. N/A



7. Within 30 days after last
party 1is added, each hearing
requestor must serve summary of
disputed issues, witness list,
and evidence Jlist upon DEC.
Within 20 days after service of
these materials, DEC must serve
each requestor with its witness
list and evidence list. Either
party may request the deciding
officer to grant further
discovery (e.g. depositions)

8. Commissioner may appoint
deciding officer to hear case.

9» Prehearing conference
provided. At least 10 days
notice of conference must be
served on all parties.

Perhearing conference must be
recorded on the record.

10. Within 10 days after the
prehearing conference, the
deciding officer must serve a
written prehearing order on all
parties. The order must
include a statement of the
areas of disputed facts, the
procedures to be used to
develop the evidence, the
procedural obligations of the
parties, and the applicable
deadxines.

11. Full adjudicatory hearing

on the record provided.
Hearing transcript prepared
(available for use in

subsequent judicial review).

12. Deciding officer certifies
record as soon as hearing
transcript is prepared.
Deciding officer must serve
notice of record certification
on all parties.

7. NZA. However, the
department may amend or
supplement 1ts accusation at
any time before the matter 1is
submitted for decision.
Respondent may not file further
pleadings unless permission is
granted.

8. Governor assigns impartial
hearing officer (a lawyer);
However, an agency with hearing
officers may use them on an
impartial basis.

9. No prehearing conference.
Either party may seek issuance
of subpoenas or undertake
discovery (e.g. depositions).

10. Department gives 10 days
notice of hearing.

11. Full adjudicatory hearing
provided. Hearing must be
recorded or other means used to
preserve the record.

[Agency may seek amendments to
the accusation after submission
for decision. However, 1if the
amendments prejudice the
respondent, the respondent may
reopen the case.]

12. Hearing officer (acting
alone) prepares the proposed
decision and serves it on all
parties. Hearing officer
(acting for agency) asr.ists
agency 1in preparing decision.



13. Within 10 days after
certification of the record,
each party has opportunity to
submit proposed findings of
fact. The deciding officer may
also order the parties to

submit posthearing briefs.

14. Within 30 days after
certification of the record,
the deciding officer must serve
his findings of fact and
conclusions of law upon the
parties.

15. The department"s decision
iIs not automatically stayed
during the pendency of the
hearing. However, any
requestor may file a motion to
stay the decision. Any other
party may respond to the stay
motion within 10 days. The
decision on the stay motion
must be served within 10 days
after the response i1s due. The
stay will be granted or denied
based upon the following
considerations: (@) the
relative harm to the parties
from the grant or denial of the
stay; (@ the resources which
would be committed during the
pendency of the hearing i1f the
stay were granted or denied;
and (@) the likelihood that the
person requesting the stay will
prevail on the merits.

13. N/A

14. Hearing officer®s decision
is filed with Lt. Governor @Of
hearing officer IS acting
alone). ITf hearing officer
proposes decision, department
may accept or reject the
decision. Agency can prepare
its own decision on the record,
but must give parties an
opportunity to present
argument. Decision must be 1in
writing and include findings of
fact.

15. Decision 1s effective 30
days after delivered or mailed
unless reconsideration iIs
ordered or agency orders an
earlier effective date. Stay
may be included and may include
requirement that respondent
comply with specific terms.

16. If respondent does not
answer oOr appear, agency may
take action based upon other
evidence.

17. Department may order
reconsideration on 1Its own
motion or at the request of any
party within 30 days.



FEDERAL STATUTORY PROVISIONS COMPARISON
ADMINISTRATIVE PENALTIES

Clean Water Act
Sec. 309(9):
Class 1 Penalties: $10,000 per violation. $25,000 cap.
Informal hearing procedures.

Class Il Penalties: $10,000 per day per violation.
$125,000 cap. APA formal hearing
procedures.

RCRA
Sec. 3008(a) (42uUsC6928(a)):
$25,000 perdayper violation. No cap.
Sec, 3008(h) (420sC6928(h)) (Interim Status Facilities)
$25,000 perdayper violation. No cap.

Clean Air Act
Sec. 120 (42 USC 7420) :
Penalty amount is Tunction of violator"s profits from
non-compliance. No c&p.,

SARA Title 111
Sec. 325(b) (42 USC 11045(b)) (Acc. Reis. Rpt. Viol):
Class | Penalties: $25,000 per violation.
Class 11 Penalties: $25,000 per day per violation.
$75,000 per day per violation for 2nd time offender.
Sec. 325(c) (42 USC 11045(c)):
$25,000/%$10,000 per violation.
Sec. 325(d) (42 USC 11045(d)) (false trade secret claims):
$25,000 per violation (claim).

FIFRA
Sec. 14(a) (7 USC 1361(a)) (Commercial violations):
$5,000 per violation.
Sec. 14(b) (7 USC 1361(b)) (Private violations):
$1,000 per violation.
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COHELIANCE-QRDER.AUTHORITY

CERCLA

Clean Air

Sec.

Sec.

106(a):

Order effective 7 days after receipt. Recipient may
request conference within 3 days. Imminent and
substantial endangerment required. Judicial review

limited (sseSec. 113(h) (42 USC 9613(h)).

Act
133(a) (@2 UsC 7413(a)):
Orders take effect after recipient has opportunity to

"confer™ with EPA. Judicial review of order only
available when EPA brings action against the recipient
for violation of the order. Qs& Asbestec Const.

Serv.Inc. v. EPAf 849 F.2d 765 (@nd Cir. 1988)
(Immediate pre-enforcement review of compliance orders
serves neither efficiency nor enforcement of CAA) .
Citizen suit enforcement available.

Clean Water Act

RCRA

TSCA

Sec.

Sec.

Sec.

Sec.

309(a) (33 USC 1319(a)):

Orders take effect after recipient has opportunity to
"confer" with EPA. Asbestec judicial review rule
probably applies. Citizen suit enforcement available.

3008(a) and (h) (42 USC 6928(a) and (h)):

Order effective 30 days after issuance. Order stayed if
hearing requested. Recipient entitled to a public
hearing before order becomes final. See 42 USC 6928(b).
Citizen suit enforcement available.

7003 (42 USC 6973(a)):

Order effective upon receipt. Imminent and substantial
endangerment required. Asbestec judicial review rule
probably applies.

3013(a) (42 USC 6934(a)):

Order becomes effective after recipient gets 30 days to
produce compliance proposal and opportunity to 'confer"
with EPA. Asbestec judicial review rule probably
applies. See DuPont v, Dagget, 610 F. Supp. 260
(N.D_N.Y. 1985).

Sec.6 6 (15 USC 2605):

EPA can issue "rules" ordering a wide variety of actions
to be taken respecting the manufacturing, distribution
and disposal of certain chemical substances. APA
informal rulemaking procedures apply (nhon-adjudicatory,
notice and comment) . However, EPA can make the rule
immediately effective upon publication in the Fed.
Register if there i1s "an unreasonable risk of serious or
widespread iInjury." See 15 USC 2605(d). Citizen suit
enforcement available.



ACCESS/INSPECTIONS

TSCA

Sec.

RCRA

Sec.

CERCLA

FIFRA

Sec.

Sec.

11 (@5 UsC 2610):

EPA may i1nspect '"any establishment, fTacility, or other
premises in which chemical substances...are manufactured,
processed, stored or held before or after their
distribution iIn commerce and any conveyance used to
transport chemical substances...." Inspections extend
to "all things within the premises or conveyance...
bearing on the requirements this chapter™. However,
financial data, sales data, pricing data, personnel data
and certain research data are excluded "unless the nature
and extent of such data are described with reasonable
certainty' in the Inspection notice. Inspector must show
credentials and present a written inspection notice.
Inspections must be completed with reasonable promptness.
(This was the section of TSCA that USEPA used to obtain
information related to Alyeska®"s discharge of pollutants
at the VvValdez terminal. See USEPA v. Alyeska, 836 F.2d
443 (9th Cir. 1988) .

3007 (42 USC 6927(a)):

EPA may "enter...any establishment or other place where
hazardous wastes are or have been generated, stored,
treated, disposed of, or transported from” to 'iInspect
and obtain samples of any such wastes and...containers
or labeling...."

10*(e) (42 USC 9604(e)):

EPA may "enter...any establishment or other place
where. . _hazardous substances are or have been generated,
stored, treated, or disposed of, or transported from™ to
"inspect and obtain samples from any person of any such
substance and .- containers or labeling...."
Inspections must be completed with reasonable promptness.
In addition, the operator must furnish the EPA iInspector
with the ™"information related to such [hazardous]
substances and permit such person at all reasonable
times to have access to, and to copy all records relating
to such substances.”

9 as amended (7 USC 136g(a)):

EPA may "enter at reasonable times (A) any establishment
or other place where pesticides or devices are held for
distribution or sale for the purpose of inspecting and
obtaining samples of any pesticides or devices, packaged,
labeled, and released for shipment...and containers or
labeling..., or (B) any place where there is being held
any pesticide the registration of which has been
suspended or cancelled....”



5 1(5.05.170 Kish anh Game 5 1(.06.1HO

(2) a copy ofthe citation indicating that the right to an appearance
is waived, a plea of no contest is entered and the bail is forfeited.

(d) When hail has been forfeited under (cl of this section, a judg-
ment. of conviction shall he entered. Forfeiture of hail and all seized
items is a complete satisfaction for the misdemeanor. The clerk of the
court accepting the bail shall provide the offender with a receipt stat-
ing that fact.

(e) Ifthe person cited fails to pay the bail amount established under
(b) of this section or to appear in court as required, the citation ia
considered a summons for a misdemeanor.

(> Notwithstanding other provisions of law, if a person cited for a
misdemeanor for which a bail amount bus been established under (b)
of this section appears in court and is found guilty, the penalty that is
imposed for the offense may not exceed the bail amount for that of-
fense established under (b) of this section. (8 6 ch 132 SLA 1984)

Sec. 16.05.170. Power to execute warrant. Euch peace officer
designated in AS 16.05.150 may execute a warrant or other process
issued by an officer or court of competentjurisdiction for the enforce-
ment of this title except AS 16.51 and AS 16.52, and may, with a
seurch warrant, search any place at any time. The judge of a court
having jurisdiction muy, upon proper oath or affirmation showing
probable cause, issue a warrant in all cases. (? 21 art I ch 94 SLA
1959; am § 7 ch 132 SLA 1984)

Effect of amendments. — The 1984 AS 16f>1and AS 1(5.52" for "this chapter"
amendment substituted “"this title except in the first sentence.

Sec. 16.05.180. Power to search without warrant. Each peace
officer designated in AS 16.05.150 may without a warrant search any
thing or place if the search is reasonable or is not protected from
searches and seizures without warrant within the meaning of art. I,
8 14, Alaska State Constitution, which specifically enumerates "per-
sons, houses and other property, papers and effects.” However, before
a search without warrant is made a signed written statement by the
person making the search shall be submitted to the person in control
of the property or object to be searched, stating the reason the search
is being conducted. A written receipt shall be given by the person
conducting the search for property which is taken as a result of the
search. The enumeration of specific things does not limit the meaning
of words of a general nature. (8 22 art | ch 94 SLA 1959)

Opinions of attorney general. — This therefore valid. 1959 Op. All'y Gen. No.
section is constitutional. 1959 Op. Attly 15.
Gen. No. 15. There is no constitutional requirement
This section is tailored carefully to art. that all searches be with warrant, and
I.S 14, of the Alaska Constitution and is reasonable searches may be made without

13



S 1(5.05.150

wumiiiL. A mmonalilo search isone made

(ill u]Hin probable ciiuil- dial fruits of u
crime or oviili-nrc- rt*Intinj; In the crirr,-
will lie found; (In under circumstances

lhe securing ofa war-
1961 Op. Att'v Gen.

which would make
rant impracticable.
No. If).

A search may ho made pursuant to a
valid arrest, providing dial the arrest is
made prior to the search. II)(il Op. Att'y
No. 1I).

amendment

Gen.
The
signed

requiring n written
slalcmeut of the the
is objectionable but valid. It is ob-
it unnecessarily ties

renson for
search
jectionable because

the hands of the field agents charged with

NOTES TO
O bservation of items in plain view.
— The mere observation of items which
in plain view or which are open and
is not a search. Consequently,

are
apparent,
evidence based on such observations is ad -
missible so long as the observing officer
was legally in the position where the ob-
servations were made. Klockenbrink v.
State, Sup. Ct. Op. No. 631 (File No.
1149* 472 P.2d 958 (1970).

This section requires that notice be
given to the person
pots. Nathanson v. State, Sup. Ct. Op. No.
1310 (File No. 2541), 554 P.2d 456 (1976).

Failure to notify owner of crub pots

"in control” ofcrab

was nota violation ofthis section where
officers of the Department of Fish
Game approached the crab pots to conduct
a search to check the extentofcompliance
with a regulation providing that fisher-
men could place their crab pots in the
water up to 72 hours prior to the opening
of the the was
present, attending to his crnb pots; there
being no "person in control of the property
or object to be searched,” the officers were
unable to give the fisherman the required
notice. Nathanson v. State, Sup. Ct. Op.
No. 1310 (File No. 2541), 554 P.2d 456
(1976).

Notice required for search of vessel,

and

season and owner not

Alaska Statutes

§1(5.05.190

enforcement of the fish and game laws,

and is a provision which is quite uncom -
mon, if not unique. 1059 Op. Atty Gen.
No. 15.

The statutory requirement that fish and

game agents fill out a form slating the

objects of search will not muke an other-
wise invalid search valid, but it inuy in-
if not

No.

validate an otherwise valid senrch
complied with. 1901 Op. Att'y Gen.
15.

In thu case ofa vessel, the limits of the
include the

nren open lo search probuhly

entire vessel. 1961 Op. Att'y Gen. No. 19.
DECISIONS
building, etc. — The considerations lead -

ing to the conclusion that no notice wac
required for a search of crnb pots would
not apply to the search of a vessel, build-
the owner

effects in which

reasonable expectation of

ing or other
would have n
privacy. NalhanBon v. State, Sup. Ct. Op.

No. 1310 (File No. 2541), 554 P.2d 456
(1976).

Crnb pots outside prot- of no-
tice requirements. - ,re in-
tended crab pots p s .0 be
outside the pro’ ,.ie notice re-
quirements or jn. Wamser v.
State, Sup. f i. 1953 (File No.
3645., 600 (1979).

O fficers’ jid not violate sec-
tion. — Ac. state fish and wildlife
officers in p lefendant’s gear, mark-
ing the cor, and seizing samples of
the bait. -li violate this section al-
though such ins were taken without
giving defenc notice of the officers’ in-
tentions. Wai jr v. State, Sup. Ct. Op.
No. 1953 (Fil No. 3645), 600 P.2d 1359
(1979).

Applied in Dye v. State, Ct. App. Op.
No. 125 (File No. 5599), 650 P.2d 418

(1982); Gudjonnson v. State, Ct. App. Op.
No. 275 (File Nos. 7231, 7292), 667 P.2d
1254 (1983).

Sec. 16.05.190. Seizure and disposition of equipment. Guns,
traps, nets, fishing tackle, boats, aircraft, automobiles or other vehi-
cles, sleds, and other paraphernalia used in or in aid of a violation of
this chapter or a regulation ofthe department may be seized under a
valid search, and all fish and game, or parts of fish and game, or nests
or eggs of birds, taken, transported, or possessed contrary to the provi-
sions of this chapter or a regulation of the department shall be seized

14



846.03.830 Water.Air,Energy, Etc. 846.03.850

Collateral references. — Wrongful lie nuisance as affected by existence of
pollution ofstream by municipality as ere- pollution control agency. 60 ALR3Q 665.
ating single cause of action or successive Recovery in trespass for injury to land
causes of action. 75 ALR 529. caused by airborne pollutants. 2 ALR4th

Righi to maintain action to enjoin pub- 1054.

Sec. 46.03.830. Proof of financial responsibility required for
petrochemical facility or hazardous waste disposal site opera-
tion. (a) A person may not operate a petrochemical facility or a haz-
ardous waste disposal site unless the person has furnished proofto the
commissioner of financial ability to control a hazardous waste that
will be used in, produced by, or disposed of at the facility or the site.
Proof of financial responsibility shall include responsibility for the
hazardous waste after the facility or site is closed, and may be demon-
strated by self-insurance, insurance, surety, or guarantee, under regu-
lations adopted by the department.

(b) Acceptance of proof of financial responsibility under this section
expires

(1) one year from its issuance for self-insurance;

(2) on the effective date ofa change in the surety bond, guarantee,
or insurance agreement; or

(3) on the expiration or cancellation of the surety bond, guarantee,
or insurance agreement. (8 13 ch 93 SLA 1981)

Sec. 46.03.833. Compliance with financial responsibility re-
quirements. (a) A person whose proof of financial responsibility is
accepted by the departrvrit under AS 46.03.830 or 46.03.100(c) shall
notify the department at least 90 days before the effective date of a
change, expiration, or cancellation in the surety bond, guarantee, or
insurance agreement. Application for renewal ofacceptance of proof of
financial responsibility under AS 46.03.830 or 46.03.100(c) must be
filed at least 90 days before the date of expiration.

(b) The department, after notice and hearing, may revoke accep-
tance of proof of financial responsibility if it determines that

(10. acceptance was procured by fraud or misrepresentation: or

(2) achange ofcircumstance has occurred that warrants revocation
under regulations adopted by the department. (§ 13 ch 93 SLA 1981)

Sec. 46.03.840. Radiation penalties. /Repealed, 8 12 ch 172 SLA
1978. For current provisions, see AS 18.60.475 — 18.60.545.1

Sec. 46.03.850. Compliance order, (a) When, in the opinion of
the department, a pe. son is violating or is about to violate a provision
of this chapter or AS 46.04, or a regulation or lawful order of the
department, or a permit or certificate, or a term or condition of a
permit or certificate issued by the department under this chapter or
AS 46.04, the department may notify the person of its determination
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846.03.860 Alaska Statutes 846.03.860

by personal service or certified mail. The determination and notice do
not constitute an order under AS 46.03.820.

(b) The recipient of the determination shall file with the depart-
ment, within the time period specified in the notice, a report staling
what measures have been and are being taken, or are proposed to be
taken, to correct or control the conditions outlined in the notice.

(c) After the report is filed under (b) of this section or the time
period specified for it has elapsed, the department may issue a compli-
ance order in conformity with the authority of the department and the
public policy declared in AS 46.03.010. A copy ofthe compliance order
shall be served personally or sent by certified mail to the person af-
fected. A compliance order is effective upon receipt.

(d) Within 30 days after receipt the recipient may request a hearing
to review the compliance order. Failure to request a hearing within 30
days after the receipt of a compliance order constitutes a waiver-of the
recipient’s right of review.

(e) The department shall hold a hearing within 20 days after re-
ceipt of a request for one under (d) of this section. After the hearing
the department may rescind, modify or affirm the compliance order.

() The attorney general shall seek enforcement of a compliance
order. (8 14 ch 220 SLA 1976; am 8§ 9 ch 266 SLA 1976; am 8 113 ch
59 SLA 1982)

Collateral references. — Modern sta- Sufficiency of evidence of violation in
tus ofrules as to balance ofconvenience or adm inistrative proceeding terminating in
social utility as affecting relief from nui- abatement order. 48 ALR3d 795.

sance. 40 ALR3d 601.

Article 8. General Provisions.

Section Section
860. Inspection warrant 880. Applicability of the Administrative
865. Authority of department in cases of Procedure Act
emergency 890. Enforcement authorit}
870. Actionable rights 900. Definitions

875. Remedies cumulative

Collateral references. — 61A Am. 39A C .J.S., Health and Environment,
Jur. 2d, Pollution Control, §S 46-49, §§ 133-157.

110-125, 174-181, 263-265, 271-273,
287-292, 4-7-433, 589, 590.

Sec. 46.03.860. Inspection warrant. The department may seek
search warrants for the purpose of investigating actual or suspected
sources of pollution or contamination or to ascertain compliance or
noncompliance with this chaDter or a regulation adopted under this
chapter. (8 3 ch 120 SLA 1971)
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Article 5. Adjudicatory Hearings

Section .Section

200 ltcgiicM for on niljuilirntory hrarinft 200 UccitliiiK ofTlrrr

210. Stny of doci.nion 270 lwirlnK*

220. Action on lirnrin# rcqucfit*;  inter- 280. Ortifienlinn of record
vention 290 Kindinkm mid IhtcGn

230 ConHolidnlion 300. IUriiion

240. Dittcovrry 31*L ‘tHiuiilioii of rrgiilatinnn

260. I'rthraring confeience

IB AAC 15.200. IIK(JUEST FOIl AN ADJUDICATORY
ITKAUINC. in) Within MOdays idler Hervire of n decision under nee.
BO or liii) of thin chapter, nr AS ¢«10.03.170, any person may serve a
request on the commissioner for nn adjudicatory hearing. The request
must contain

il) the nntne, mailing address, and telephone number of the per-
son making the request;

(2) the names and addresses of all persons adversely affected hy
the decision whom the requestor represents;

(3) n clenr and concise factual statementofthe nature and scope
of the interests of the requestor, and an explanation of how and to
whntextent those interests would he directly and adversely afTected
by the decision;

(4) a clenr and concise statement of the genuine ITh.mnl issues
proposed for consideration nt the hearing; and

(5) where applicable, specific reference to the contested terms or
conditions cf :he decision, as well as suggested alternative terms
and conditions, which, in the judgment of the requestor, would be
required lo implement applicable criteria.

(b) W here application was made solely for n permit nmendment,
requests for nn adjudicatory hearing may not raise issues relating to
the validity of the permit for which nn nmendment is sought, nor to
unrelated terms and conditions ofthe permit for which no umcndmenl
has been sought. (EfT. 11/25.77, Register 04)

Authority: AS 46.03.020(10) AS 40.03.1C0
AS 46.03.000 AS 16.03330
AS 4003.100 AS 46.03.720
AS 46.03.110 AS  40.35.000(c)

18 AAC 15210. STAY OF DECISION, (n) The department's de-
cision is not stayed during the pendency of the hearing. However, a
requestor may, contemporaneous with the service of his request for a
hearing under sec. 200 oftiiis chapter, serve a motion (together with o
supporting memorandum) upon the commissioner to stay the deport-
ment's decision, or a portion of il, pending the hearing. The depart-
ment will then serve the request upon all other requestors, and the

12
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applicant. In reviewing a stay mutinn lhe commission! r er his desig
nee will consider
(1) the relative harm to the per on requesting *In- 1 iy, lhe appli-
cant, and the public health anil environment fiom ‘lie gt.iCing or
denial of a stay;
(2) the resources which would he committed during the pendency
of the hearing if the stay were granted or denied; and
(3) the likelihood that the person requesting the sjay will prevail
on the merits.

(h) No stay will he granted on a denial of a permil application or
request for certification for either a new operation, nr an operation
which commenced after the ellective date id the statute or n-guhiliiai
requiring a permit, written approval, or certification

(c) W ithin It) days uller service of the stay petition unili rlai of this
section, a requestor (or lhe applicant! ir.nv serve a responsive memo
madam upon the commissioner arid all other requestors.

idi The department will serve its derision on a stay petiliaa within
10 days after the expiration of the deadline for a responsive memoran-
dum under (c) of this section. (EfT. 11/2577, Register 01)

Authority: AS 46(13 (120i 101 AS 4003 1601

AS 46 03 090 AS 4603330
AS 4C.uslllo AS 4601 720
AS 46.01.110 AS 46 31.01)0u-1

18 AAC 15.220. ACTION ON HEARING HKUtII'ESTS; INTER -
VENTIO N. Within 10 days after service ofa request for an adjudica-
tory hearing, the department will serve its decision on the request
upon the requestor. The department will grant a request fora hearing
if the request discluses that the requestor would lie adversely atfeeled
hy the department's decision, that the requestor has raised a genuine
issue of fact material to the decision, and that the requirements of see.
200 of this chapter have otherwise been met. If the department grants
an udjudicatory hearing request, it will publish notice of the action in
a newspaperofgeneral circulation for the affected area, and will serve
notice on all persons who either submitted timely written comments
or testified at a public hearing on the application. A person wanting to
intervene in the proceedings may setve upon the commissioner and all
pnrtios a petition for intervention containing the information specified
in sec. 200 ofthis chapter, within 10days after publication of notice or
mailing of notice under this section, whichever first occurs. Any party
may serve un objection to the intervention petition within ID days
after service of the petition upon him. The department will reach a
decision on the intervention request within 10 days after the expira-
tion of the period for serving an abjection according lo the criteria
established in this section. (EfT. 11-25 77, Register fill
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Authority: AH MMOW HU AH 4001 160
AH 46 0.10*10 AS 4001.110
AH 46 0J 100 AS 400J720
AS 4001 110 AS 4f1.16090<»>

IH AAC 10.210. CONSOLIDATION. Wlum more than one hear-
ing request i» grunted, all rcqucrttn will bo joined in a Mingle proceed
ing Knrli requestor, the upplicnnt, where the iipplictint hus made no
request, and the department will ho made parties to the proceeding
Notice ofconsolidation will he given to all puttie* within 20 days after
the grunting of the last timely request lor an adjodicatory hearing.
IKIT. 11/25/77, Register (it)

Authority: AH 40 <1 02(M10) AM 46 01 160
AH 46 111 (IM AH 4601110
AH 46 01 100 AS 4601720
AS 4601 110 AH 40 rif< 0L1IHr |

18 AAC 15.210. D IS’OVKItY. <n) Immediately after the :lcpnrt

meat determines lhe- <I<lili»rinl parlies will hil added tn the pm
cecdilikK, it will ser* e nil rnrh requestor tlint. within .lll days,
nnch requestor mum. .. ji- upon each respondent

m n complete nnd concise mnmnnry id llin issues iiikl fiirlind
malleus which Ihi* rcipicidnr will present nl the hcuriiif*;

witness whom Ihn requestor tninnds tn cull nl tin' Iniiiini;, nnd thn

purpose nf his testimony; nnd

(‘) tin* nature, locution, nnd custodian ni nny real nr docmncntnry
evidence which the requestor intends to introduce nt lhe honriig;,
and the purpose nf its introduction.

(h) Within 21)days idler service nfthe mailers specified in In) of tliiH
section, each respondent must serve upon each requestor

(1)  the nnme, address, telephone number, mul occupation of each
witness which the respondent intends to call nt the hearini', nnd the
purpose of his testimony; nnd

12)  the nature, location, nnd custodian ofany real ur documentary
evidence which the respondent intends In introduce nl the hearini;,

nnd lhe purpose oi its introduction. .

(ci When n parly is hnlli u requeslor nnd n respondent, lie imH
serve the mutters under in) of tliiH section ns to those issues for which
he is n requestor, mul must servo the mailers undt r (h) of this section
ns in those issues for which he is u respondent. (KIT. 11/25/77. Kej'istcr

(it)

Authority: AS -1011.1020(10) AS 1001.100
AS 100.1030 AS 10.03 310
AS 10.03.100 AS 10.03.720
AS 1001.110 AS 10.30 000Ic)

id

ft
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IH AAC 15250 IMIKIIKAIIINCI (INI KHKNCK.hn Ih. de.id
in# ollirer iiuiy direct the hnldllut of il pr<liii»lli|( cnlih lolHo il he
determines tluil u confluence Will Mil* liirill illy old rinihillnli nl the
cose At least 10 days' notice nf tin* caileri ucr will he *nviut tn all
parties The time and place nl the rniiletique will he ><11In lhe dei nl
inK officer, with doe rcijnrd Ihr the co ivtinmecn id the poilies.

Ihl At the prehenring ronfereiire, the deiidinit nflirer mat ecplnie.
and is empowered tn make any nppn prude nidei lee.ndini!

<11 the simplification, i lunllenti™% nr IlInltaliull nl the i lies, lhe
striking id immaterial is lies, nnd the Silimmmiy di *pn ilinii nl i lie
over which there* i» nn genuine di pule.

(2) the ndiuisKinii nl lints nnd the I'einnin ie  nl d*«unnuil- and
stipulations with respect tn huts nnd document,

Il nhjections tn the introduction into nvideiiro nt the henniqt nf
any written testimony, dni'timents, papers, exhibit , nr other siili
missions proposed hy n parly; however, tin* failure In rai mnn e»l-
dentiury ohjectinll al Ihe cnnlereme does lint pin hide a pally Imin
raisiiq: lhe nlijertlim nt the henriiq:;

MI nuittem nl wli.rb official milice will Im Inken,

(51 OKInlilifihinerit nf a schedule, im linhiq; delimle >a tinlali.e
limes relation <" the progievi id the hniriiqt,

(li) the lakmi: mill IllIrndiictiiin nl di-pn.-ilnms;

(7) the use nl allidavits in place nl mal h liinnuy,

(81 acceptinc. nn ('nml enina* shown, “fippletiieni.* In lhe witness
mid evidence lists provided undei see 210 nl this ilupin ixpndi
cally includuq: rehiltlal eviileiiee In inallen. siihmitled under see
2'101h) nf this chapter);

(9) the exclusion nf unduly repetitive nr irrelevant evidence; ami

1101 any other matter which will expi dire tin* In aiiia: nr aid di
position of the matter
(c) The preluaring conference will he tape recorded
(r *The decidini! officer will prepare, and will mu *e npnn all parlies,

wit' | 10 days altei hiddiig: (In' emili‘ieme, a wiillen pielieai m*
order m’citing the actions taken nl the piehenriig; cnnleienie and
Rettiiq; out lhe schedule for the heaiiiq: The older will include a
written statement of the areas nT factual agreement and di*n|!ieeiiien!
and of the melhisls anil prneeihiiea In lie used in devi'lupini: lhe evi
deuce mul the respective duties lll The parlies Il comm lion theiewilh
The order will cnlitrnl 1In* stihseqiieul cniirse nl the heariiq: unless
modified hy the decidini; officer for pood cause shown. tKff 1T25 77,
Register (11)

Aulliurlly: AS IRnifl'JOIlOi @icn
AS Hi 0.111311 i .o
AS 1C01100 . S0Y1710
AS 1CO0l no AS iG.Tioonno
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IH AAC 15.200. IIKCIDINC OFFICKM . Thu caw will Ih- Ip-tinl
mill decided hy tha>commissioner ur his designee. The commissioner or
hih designee will, in liirt discretion, In-jicromponii d during miy pro
cecding, conference ur deliberation hy :ﬂ.n—presentolive nf tin- Deport-
innnt nl Litw, ulhnr limn an iitlurnny whu him huun Invulvml in lhu
formulalinri nf ihu agency's decision. Thu Department nf Law repre-
sentative anil llin deciding nllici-r will hu mihjuit In Thu mipiirnmuntH
and redactions nf AH I fi'i li'll) Nntlcu nfdesignation nl Ihu deciding
nllicur will Im served with Ihu liutiliuiilioil undnr sec IMIlIn) nl llda
chapter. IKir. 11/2577, Register titl

Aiiilmrlly:  AH 4(1 (L1(WO*II) AM 100,1100
ah 40mono AH4Uuiiijiu
AH 400.1 IHI AH id Oil 7@
AH 4001 111 AH 401IS(KINIH

18 AAC 15.270. IIKAItINCS. <« Thu sequence nfargument, ex-
nniinntinn, nnd miinmntion hlijill runfonn tn lhu prehearing order. Thu
deciding nllicur niny question ii witness. Thu deciding nllicur, in
multiparty proceedings, may limit croHa-exnininutinn to nun parly on
cnch Hde- if ho is satisfied that thu cross-examination hy one party will
adequately protect thu other pnrtius. Other pnrticH may, however,
cngngo in crona-exnrninntion iih to ninlterH not covered hy previous
cross-examination.

(I>) Tlie deciding officer may admit any material evidence of the
type on which a reasonable man might rely in the conduct of serious
business niTnirs, except tlint which is unduly repetitious.

(cl The burden nfproofnnd of going forward with tin- evidence is on
the requestor.

Id) No issuo, testimony or real or documentary evidence may he
introduced or advanced ut the hearing which was not previously dis-
closed under sec. 2-10 or 2501111(8) of this chapter. Thu deciding officer
may waive this prohibition if the failure lo previously disclose was
due to

(1) surprise;

(2) newly discovered evidence which hy due diligence could not
have previously been discovered nnd disclosed; or

(3) fraud misrepresentation, or other misconduct of nn opposing
party.

(e) The prohibition of (d) of this flection does not apply to evidence
oflercd solely to rebut or impeach matters first disclosed pursuant to
sec. 250(b)(8) of this chapter. (ICIT. 11/25/77, Register G4)

Authority: AS 46 03 020(10) AS 46.03.100
AS 40 03.090 AS 48.03.3.10
AS 4003 100 AS 40.03.720
AS 4003.110 AS 4G.3S.0n0te)

b
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JH AAC 15280. CKITMTICA'I ION Of ItCCOItl). As ti-
the hearing transcript has been prepared, tie- th-cidim; alliter shall
certify the record oi lhe hearing nnd provide notice -1 lie- n riili- otmn
to all parties. Kxcept for pood rouse shown, the m t ol Iran -rihinp lhe
hearing must he borne by Ihe reqite-.lor \\la t<lien =L more timo one
requestor, the deciding ollicer may apportion the costs '1.(1 11 ,!5 77,
Register fill

Authority: AS 1003 02a.10i AHtool lea
AS 411108l AS 1003 110
AS 4001 UO AS 10 0,1.10
AS 4003 11» AS in -iMri-i i i

IH AAC 15.200. TINDINCS ANI) IIKIKI-'S. Within Inda\- oiler
notice of the certification of Ihe record under IH AAC 15 280. a parly
may serve upon the deciding ollicer. and all parlies, pn pe ed findings
of fact. The deciding officer, al the clove of lie- Li-acirig will, in lie.
discretion, also order the submission of briefs if lie determines that
briefing will substantially aid his resolution of tin- case The proposed
findings are intended only as nn aid to tin- dt-cidin- ollicer. and a
ruling on the acceptance or rejection of the proposed lie-lire- is not
required. (KIT. 11/25/77, Register (ill

Authority:  AH 40.01 1320i 10i AS 4003 100
AS 40.03 000 AS 4003 Il
AS 40 03 100 AS 4003720
as 40.03.ii0 as m.ir-iiisi-t'.

18 AAC 15.300. DKCISION. The deciding tiflicer will serve his
findings of fact und conclusions of law upon tin- parlies within (Il days
after notice of certification of the record under 18 AAC 152HU «KIT.
11/25/77, Register 6-1)

Authority:  AS 40 03.0201101 AS 4603 100
AS 40.03 090 AS 4003 330
AS 40.03 100 AS 4003.720
AS 40.03.110 AS 40 35 IKHio-i

18 AAC 15310. RELAXATION OF JIKCULATIONS. The de-
ciding officer may waive any requirement or deadline established in
18 AAC 152-10—18 AAC 15.300 if it appears to him that sitid a-llter
ence to the deadline or requirement would work an iiiiii'tire <KIT
11/25/77, Register (ill

Authority:  AS 46 03 020HOI AS 4003 1G0
AS 40.03 090 AS 46.03 330
AS 46.03.100 AS 4003 720
AS 46.03.110 AS 40 .ar. OlHHi

r
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which expires inure limn nm* year from lhu nf iaxunnro nf tlio
permit.

(Hi Tim deportment will, in its discretion, unil upon written notifi-
cation tn (lie permittee, summarily revoke n permit tn npply pesticideH
if il determines Hint violations of this chapter nr nrthe stipulations of
the permit have occurred, or if an unanticipated hazard tn the public
health nr safety, nr to the environment exists. (Kir. 11/2fi/77, Ui'gislcr
tilt
Authority: AS 46 03 U I11) AS 4fi033.30

AS 46.03 .120 AS 4603.730

IH AAC UUIIO. IICI'INITKtNS. In this chapter
111"category of iuo" means u specialty category such as agricul-
tural pest cuntrul, forest pest control, nrimmeninl and turfpest con-

BAC IO Kviiinmiciai Grenination HAXC 9D

vices between producers of agricultural commiHliliesi, on the prop-
erly or another person:

(1) "public pesticide project" means a project involving the appli-

cation of n pesticide which alfects properties owned separately hy
two or more persons and which is directed, conducted, or partici-
pated in hy the state or a borough or city nf any class;

112) "restricted-use pesticides” means pesticides that are cla si-
ded for restricted use under sec. .'Pda | Mel id the Federal Insecticide.
Fungicide, and Kodenticidc Act. as amended 17 USC.
5 13Ua(d)(l)(c)); nnd

(131 "under direct supervision" means the application nfn pesti-
cide hy a inpclcut person acting under the instruction and control
of a certified applicator who is responsible for the actions of that
person and who is available if and when needed, even though the
certified applicator is not physically present nt the time nnd place

trol, seed treatment, aipmlic pest control, right-of-way pest control, the pesticide is applied. tKIf. 9173 Itegisler 47; ain 11 23 77. Regis_
industrial, institutional, structural andhealth related pestcontrol, ter G4)
tegulalory pest control, mosquito nnd bitinglly pest control, and

nciinl pest control; Authority: AS -1UD3.U2IHIII
AS 46 03 320

(2% co_r_1_1m|55|oner meaﬁs the commissioner of the Department of ‘AS 461130011
Km ironiiienlul Conservation;
t3) "certified applicator”" means a person certified under sec. 10 of

this chapter;

CHAPTER 9. ADMINISTKATIVE

(4) "commercial applicator of restrictcd-usc pesticides" means a ENFORCEMENT
certified applicator other than a private npplicnlor of rcstrirted-uso Article
pesticides; ) ) 1. Compliance Orders (18 AAC 95.010 — 18 AAC 95.170:

(5) "department" mentis the Department of Environmental Con- 5. Definitions (18 AAC 95.900)
servation;

(G) "Iabelin_g" mean_s the label affi)_(ed to a pesticidg container an_d Article 1. Compliance Orders
any other written, printed, or graphic matter to which reference is
made on the label or in literature accompanying the pesticide or Section Jection
device, except currenc official publications of federal nnd state gov- 10. Initiation of compliance order oro-  100. Proposed finding*
ernment agencies or institutions; ccedings ) o 110 Decision

7) "passing" means receiving 70 percent of the highest possible 20. Respondents report and objection 120  Petition for rrcon«ideration

(7) "passing iving 70 p ig possi 30. Compliance order 130 Transcript of hearing
grade; 40. EfTcctive date of order 140 Sendee

(8) "persons engaged in the custom, commercial, or contract 50. Scheduling of hearing 150 Relaxation of regulation*
sprnying or application of pesticides' means persons who apply, or %) Bf‘”””g ofPcer 160. Consent orders

. - - DIscovery 170 fMaliondtip to administrative pro-
oiler to npply pesticides for n fee; 80. Prehearing conference cedure net

(9) "pesticide" includes any cherical or biological agent intended 90. Hearing procedures
for use as nn insecticide, herbicidt, rodenticide, fungicide, or other
biocide; 18 AAC 95.010. INITIATION OF COMPLIANCE ORDER

(10) "private applicator of restricted-use pesticides" means a cer- PROCEEDINGS, (a) Compliance order proceedings are initiated hy
tified applicator who uses or supervises the use of -ostricted-use the service of n notice of intent to issue a compliance order upon the
nesticides for purposes of producing any agricultural commodity person or persons responsible for an actual or threatened violation.
cither on property owned or rented by him or his employer, or, if The notice of intent will he signed hy the deputy commissioner,
applied without compensation (other than trading of personal sor- (b) The notice of intent will

44 45
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ri) recite the condition, activity or conduct which the deputy com-

missioner tins determined is causing or is threatening to cause n
violation;

(21 disclose the tinsis of the deputy commissioner's determination;

(3) specify the statute, regulation, order, permit or certificate
which is being or threatens to be violated;

(-1) request of the respondent n detailed report specifying what
measures have been or are being taken, or are proposed tn be taken,
to correct, control or prevent the violation; and

(5) briefly describe the statutory procedures of compliance order
proceedings, nnd the penalties and liabilities to which the respon-
dent is exposed.

(c) A copy of this chapter, nnd nn objection form, will accompany
the notice of intent. (KIT. 7/24/77, Register Gl

Authority: AS '10.03 0201101
AS -1B0.1.850

18 AAC 95.020. RESPONDENT'S REPORT AND OINEC-
TION. (a) Unless otherwise specified, the respondent shall serve upon
the regional office designated in the notice of intent the report re-
quested under sec. 10(b)(4) of this chapter within 15 days ofservice of
the notice of intent. The deadline for service of the report may bo
shortened by the deputy commissioner if necessary to protect the pub-
lic health or environment. If a service period of less than 15 days is
provided, the notice of intent will state the reasons for that.

(b) Respondent's report must be of sullicient detail to permit an
informed judgment by the deputy commissioner as to the adequacy of
the actual or proposed remedial or preventive measures. The report
must be specific with regard to the precise equipment, facilities, mate-
rials or operations to be used, as well as deadlines and timetables.
Maps, diugrams and the like should be used to promote clarity, and
any germane surveys, reports or sampling or test results should be
attached to the report.

(c) If the respondent believes that

(1) the violations specified in the notice of intent have not or do
not threaten to occur;
(2) he is not resprnsible for the violations specified;
(3) no corrective or preventive action ofany sort is necessary; or
(4) the notice of intent is so indefinite or uncertain that he cannot
identify the transaction, prepare his defense or prepare the report
under (b) of this section
he may serve un objection upon the deputy commissioner within 10
days of service of the notice of intent, or .vithin n shorter time period
specified in the notice of intent in cases where a time period of less
than 15 days is provided for service of the report. Upon service of a
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timely objection, the time period for service of the report will he held
in abeyance pending action by the deputy commissioner under (el or
Igl of this section. If a defense specified in ill- (lof this subsection is
raised, the objection must concisely state the basis for that defense

(d) The failure to raise the defense specified in ic»4i of this section
in a timely served objection constitutes a waiver of that defense. All
other defenses are preserved, and may be raised in a notice of defense
following issuance of the compliance order under sec. 30 of this chap-
ter.

(e) Upon service of a timely objection raising a defense specified in
(c)(1) — (3) of this feetion, nnd alter a review nfthe record, (lie deputy
commissioner may

(11 if the record warrants, terminate the compliance order pro-
ceedings against the respondent;

(2) if he determines that a defense raises a serious and substan-
tial issue, nnd that the public health or environment will not he
unduly hurmed or threatened by the delay inherent in a bifurcated
bearing, treat the objection ns a notice ofdefense and set the matter
for bearing in conformity with secs. 50 — 130 of this chapter; or

(3) if he determines that the defenses do not raise a serious and
substantial issue, or that the public health or environment would be
unduly harmed or threatened by the delay inherent in a bifurcated
hearing, notify the respondent of bis determination, and provide the
respondent with the unexpired portion of the service period for tin
report, or five days, whichever is greater, in which lo serve his
report; notification may be made orally.

(IT A determination hy the deputy commissioner under ie)'31 of this
section does not constitute final agency action. Findings of fact and,
when appropriate, conclusions of law supporting the determination
will bo made in the compliance order issued under sec. 30 of this
chapter, and the deputy commissioner's findings and conclusions may
be contested in a hearing held nflcr the issuance of the compliance
order.

(g) If a timely served objection raises the defense specified in (cM4)
of this section, and the deputy commissioner determines that there is
good cause for the objection, he shall serve a supplemental notice of
intent within seven days of service of the objection. If the deputy
commissioner determines that there is not good cause for the objec-
tion, he shall so notify the respondent within three days ofservice of
the objection. Notification may je made orally. Upon notification, re-
spondent will be afforded lhe unexpircd portion of the service period
for the report, or five days, whichever is greater, in which to serve hi.,
report.

(h) Upon service of a motion on the deputy commissioner within
seven days of service of the notice of intent lor within three days of
notification of a determination under (e)(3) or tg) of this section) the

<



deputy eoitimisHiiiimr mluill grant nn cxtonKiim fur service nl till* r<mrt

upon finding (lint
111 good cause exists fur the extension; mul

nr threatened lay (Im extension.

lit Tim time period specified in tim notice nl intent (nr in :ﬂ.clelermi—
linlinn inmlin iinilrr (cICIl nr (gl nr llainsection! liir nmvim nf llia* report
will Im Imlil in nimynnm from tim ilntonl'iii'rvim of :i nmlinn under llia 1
subsection until servicenfllm ileeiaaiiin lay timalepiaLy conuiiissintmr |l
nn extension request is denied, llm respondent will Im alTordrd IIm
llimxpirnd podinn nf Illm HiTvire pnrinil fur IIm repnrl, ur live ilayu,
whichever in gienler, in which In file tim report.

(J) Neither llm report, nor nny evidencedirectly ulilnined iih n renult
of expluitiiliaaii nf the report, will he used ngniimt :n.person prnvidini;
tim report in ony eriniinol piocnctling runci'rning lhe viuhiliioi ur vim
hitinnn to which the notice of intent in mldienned

(k) The report must contain tim name and ninilini; address nf the
respondent, and, if respondent is represented hy counsel, Ihe name,
mailing address and telephone number of the respondent's attorney.

(Kir. 7/21/77, Register G3>

Authority: AS 46.03.020(10)
AS 46.011.850

IH AAC fI!»030. COMPLIANCE ORDER. (a) Upon receipt orre-
spondent's report, or nt the expiration nf the service period if no report
is served, the deputy commissioner shell review the record ofthe case,
nnd shall, in his discretion, thereafter itsue a compliance order.

(b) In addition to nny findings nnd conclusions required hy sec.
20(c)(3) of this chapter, the compliance order will contain findings ur
fact that

(1) there exists an actual or threatened violation which tim re-
spondent has caused or permitted;

(2) where a report has been submitted, nnd the corrective or pre-
ventive measures specified in the order difier from or supplement
the measures proposed in the report, the measures specified in the
report will not provide a reasonable assurance of correction of tim
actual violation or prevention of the threatened violation; and

(3) the measures specified in the order will provide a reasonable
assurance of correction or prevention.

(c) The findings made in the notice of intent may he incorporated by
reference.

(d) The order will specify the measures to be taken by the respon-
dent. No deadline will be imposed which expires sooner thnn 30 days
from the date of service of the order.

MXCIMI WWALIMTEL rovi BZRW 0 \\ORL1

sel TIm order wdl inlnrm Iim li* |miidi*nl nl hi «+ighl In an ndpulii a
lory hearing. Il wdl also Ininrm IIm respondent ihnl his lLiduig In
serve upon lIm minim*- inner n nnliie nl deli n ii-ipn ting a In ﬁmg
williiti 'l days nl serviie ul Ihi- nidei inn liluli ma waiver *| ti p
dent's rights In judicial n-vmw ul llm order

(fl TiIm order will Im nrcnnipauird hy a iinlae of deleme limn

(gi The order will designate the pm-ending ulliie
*Mil. 7/24/77, Register tell

Aiillmrily: AH Hill'LI/1
AH Hill IsMI

mice order is ellerlive epun receipt

(hi A timely request for a hearing Iml]lw 'lIMei nf this ih.iptii
ails ns a slay nf the previsions id the nnli r ponding ih u inn hv tim
I'Imililiiisiiiner ur his designee.

(cl If (he respondent dues nut make a timely request fat a healing
nn other action is necessary hy the deputy commis-ninei m die cum
missionor nr his designee The deadlines nfthe milei fall due as mjaii
lied in llm order. IKIT. 7*2*I'77, Register fidi

Aiillmrily: AH 46n.1.(K!t)iim
AS 46 Ol Sl

IH AAC 115050. SCHED ULING OK IIKAKIN ti. Iti 1Immediately
upon serviceofa request for a hearing (nr upon a -ieterminatinn under
sec. 20Ic)l2)of this chapter), the department will schedule a heai;ng In
lie held Inter than 20 days after service of the rigiic-1 nrdeli Jniin.i-
tiim. The Incntiun nfthe hearing will rnnfurm tn AS 11 112 111l Nutice
of thu honi ng will he immediately seryed upon the respondent.

(b) At any time before the hearing, ﬁparty may serve upon the
commissioner or his designee, and the opposing party, a request liir
postponement of the hearing. Postponements will only he granted hy
the commissioner or his designee in unusually complex cases, ur win n
a failure to grant n postponement would pose a substantial hanl-hip
In llm requesting party. No postponement will lie granted when signil-
icant harm tn the public health nr environment will result limn a
delay.

(c) If the respondent served his request for a hearing inure than Il
days after service of the compliance order, a request hy lhe respondent
for postponement of the hearing will be viewed with disfavor, and will
be granted only in the most extraordinary of circumstances. ]\:ZIT
7124/77, Register 63)

Authority: AS 46.03.020110)
AS 46.03.850

W
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IH AAC 115001). IIKAItINC O IIICKIt. (nl liimnsliiilcly uln»i
service of it request for n lit* irIng, llm ticpnitment Mill arrange fur tin1
appointment < n hearing ollaei imili-r AS TI (iff350

lit) THi' thi|iiiitini'iil wil' litiii Hii' til'0 Midi lim Lisicii] ] "fliiter. 1n®
li>tii m g officer Mill prnsmc nl llm prehearing rntdcreuckK mul lIm Imni
ing, ruin nn Illm admission mul exclusion nl evidence, advise dm tie
portmeat mi iimtli'rH nf luw, mul Im present during pnsl Imnring ion
niili'niliitii nf 1lm rase.

(c) TIm rust' will Im'lif>nrd liy lIm commissioner nr Ins dexigime. The

vnlvi'tl in (Imilivrs.ignlioil nr proscrulinn nl lim case TIm Department
of Luw representative sluill Im hiiliJit! In Ilm requirements mul reslfic-
tions nfAS 44.02 (i10. Tin* rommiisinnrr iiuiv designate nny I'liipinyt'n
nf llm department, nlimr tlimi mi employee iiivnlvisl in dm i< %ijii-
tinn ur prosecution nf llm cns",

(il Nolicu nl designation niult-r It) nf Iliis sit!lnn Mill Im served
upon llm respondent no Inter Illin If) days prior lo IIm Imnrini; (KIT
7/24177. K.iji'itfr 031

Aiillmrily: AS 4IHIUVIXIII
AS 110IHM

IH AAC 05.070. D1SCOVKKY. (nl At nny linm after ttervicir of
(lie compliant-!" nrilt-r, mul upon 21 hours' nnliri'. llm rt'spnmlt'nl iiiny
inspect ni'tl copy nil (Inciinmnin mul records pertaining lo Ilm ruse nl
the prosecuting office during normnl working linurs. Kxccpt for good
cause shown, n fee of 10 cents per page nfcopied innlerinl must lie paid
hy the respondent hefnre Im may lake passesHitui nf the copies.

(I>) Within seven tinys iT service of a rti]iiesl Inr a hearing. dm
prosecuting ofTice shall serve upon the respondent

(1) die names and addresses of witnesses whom the prosecuting
office intends to call at the hearing to support the findings made
under sec. 30(b) of this chapter (nr llm prosecuting nltice's position
in hearings held under sec. 20(e)(2) of this chapter) and a brief
summary of the purpose of their testimony;

2) the nature, location nnd custodian ofnny real or documentary
evidence which the prosecuting office intends in introduce at the
hearing to support the findings made under see. 30(1)) ofthis chapter
(or the prosecuting ollice's position in hearings held under sec.
20(e)(2) of this chapter); and

(38) matters of which the pirveeutiiig ollico proposes lo lake offi-
cial notice oL the hearing.

(c) W ithin seven days nrservicc of thu matters specified in Ib) of this
section, the respondent simll serve upon the prosecuting office

4)

W AAC HoHD  Kwiiitiiti Chunmzmt e Ac o,

111 a spei'ilicnlion nl llm issue*, tlefcn'r* mid Im lu.il in.iltn*
width respondent intends In introduce at the In nini' eillmt In run
lest IIm findings made under sec 110ilo >l lIn. tl. iph i m lie |,n..
ctiling ollice's position in lemmgs Inltl midi | .it 'it* 'J<«( tin.
rhuliter)( or lo argue affirmative matlets of dtTeiiM'i

12) the names and addresses uf nil M'linesn's mimmii the re p»n
deal intends tn tall al tin heating In mnppnil any matiti 'pn iln 4 in

I11 til Ibis subsection, and a brief Mimrnarj nl dm pui] nl |lair
lestimony; and

3) lhe nature, loealion and cusloihan of nnv n Ineumeolary
evidence which (lie rfvpnndeiit inlem1. In Iniindme at Urn In uimp
In hiippnrt any mallei 'pudieil in 'I'' nt iln iil'iilmn "1 1

7124-77, Itegisler (131

Aiillinrlly: AS 400.1 (IWI'll
AS 1011(15V)

IH AAC 05.0HO. IdtHIIKAHINfi t'ONI'MIKNCi:. im If ih.
hearing officer determines lhat a prehearing innfereiwe will aid de pn
sition of the case, he shall notify the parties on later than *e\en d.iy>
before the scheduled dale urlim hearing of die dale, lime and Inralinn
of lhu conference. The conference shall lie held nn later [lian two tla\.
hefnre the hearing.

(h) At the conference, the hearing ollicer may make any older or
ruling necessary or appropriate regarding

(1) die identification and simplification nl disputed i".tmsnf lari
and law;

(2) the entry nfstipulations of fact and documents, and the exclu
sion of irrelevant nr unduly repetitive matters;

(3) matters of which official notice will In-pinmlied in Im taken.

14) scheduling an onsite inspection;

(5) accepting, an good cause shown, stippleumnls lo [Im discovery
responses submitted under secs. 70ih) anti id of this chapter (speed!
cally including rebuttal evidence hy the prosecuting ollice’

(0) limitation of the pumlier of expert and other Mitne*>es;

(7) procedure nt the hearing; or

(fi) any other mutter that may expedite the hearing or aid in tim
disposition of the proceeding.

(e) No transcript or recording of any prehearing conference will Im
made unless a request for one hy one nf the parties is granted hy the
heuring officer. Except for gnotl cause shown, (lie requesting pnitv
shall hear the cost of the taking of the transcript or recording. The
hearing officer simll prepare nnd file for i +rcmrd a prehearing order,
which must incorporate any stipulation, ragreements made hy the
parties at or as a result of the conference and all rulings upon matters
considered nt the conference. (EfT. 7.2'T77, Register 03)
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Autliorlly: AS 3fl03020(1111
AS 1003010

i8 aac 95090 iiearinc procedures. (niThe sequencenr
argument, examination mul Hiiiniiuitioii nmol follow Iliiil of a rivil
proceeding, except lo the extent modified under sol- HIII(7I of thin
chapter. However, either the hearing officer may or the eiiimnissiniier,
in llia discretion, will or llie roininiKsiimrr's desii;ile<’ may question a
witness.

(IP No issue, defense, testimony or real or iloriimolilary evidence
may be introduced nt tin- hearing which was not previously disclosed
pursuantto either secs. 70(h) or (c) or hoc. 8(I(1i)]5) of this chapter. This
prohibition may lie waived hv tin* hearini; officer if tlie introduction
would not unduly prejudice the upposini; party, and the failure lo
discloso was due to

(1) surprise or excusable neglect;

(21 newly discovered evidence which hy due diligence could not
have previously been discovered and disclosed; or

(3) fraud, misrepresentation or other misconduct nf the opposing

party.

(c) The prohibition in (h) of this section does not apply to evidence

oiTered solely to impeach evidence or respond lo new issues first dis-
closed pursuant to sec. 8(I(h)t.n) of this chapter. (Rtf. 7/2'1/77, Register

63)

Authority: AS 1603.020(10)
AS 3003.800

18 AAC 95.100. PROPOSED FINDINGS. Within three days of
the close of the hearing, a party may servo upon the commissioner or
his designee and all other parlies proposed findings nf fact. The pro-
posed findings are intended only as an aid to the commissioner or his
designee, nnd a ruling on the acceptance or rejection of the proposed
findings is not required. (EfT. 7/2-1/77, Register 63)

Authority: AS 36.03.0201161
AS 3B.03.HtiO

18 AAC 95.110. DECISION, (a) The commissioner or his desig-
nee wii) serve upon the parties nn order rescinding, modifying or
affirming the compliance order (or ruling on the defenses raised in
hearings held under sec. 20(c)(2) of this chapter) within 30 days of the
close of the hearing. The order serves ns an automatic vacation of the
stay under sec. 30(b) of this chapter, and any deadlines or timetables
in the order run from the date of service of the affirmed or modified

order.
(b) The order under (a) of this section must contain

BACH.ID Enviiionmkn'ki.Chumdivanun M AAC g,cm

111 a brief summary of the naluie and In-lory ol the ere.

12) findings of fact and conclusions of law: and

13t a specification of the terms and conditions of the final lomplt
mice ruder; the requirements imposed under ir .iQOin ol tin ihap
ter in-iv lie incorporated hy reference. iRtl 721 77. Kege-lei i;;|i

Authority: AS Mint 11211-tin
AS *ols’o

18 AAC 95.120. PETITION FOR RECONSIDERATION, uu
Within 31days nfservice of the order under set- 11(hut nl'thisilupin
(except for a petition hy the respondent peitaining lo a heating held
under sec. 2lI'eH2l or this chapterl, a parly may serve upon the tone
niissiiiner, and the opposing party, a petition for iccnnsidrr.itim* i
supporting memorandum. If the commissioner did not hear the c.t-e
himself, a ropy of the transcript of the hearing, il available, shall al o
lie served upon the commissioner and (lie opposing pailv.

(b) Within 10days ofservice of the petition, the opposing pnitv may
serve upon the commissioner and tile petitioning party a re-pon-ive
memorandum.

(c) Neither Ihu submission norgranting of u petition for reconsider-
ation ucts as a stay ofany provision orthe compliance order unless the
commissioner otherwise directs. Applications for a stay will he
granted only when the petition raises serious and substantial ques-
tions regarding the validity of the order, and no .significant harm to
the public hoahh ur environment will he caused liy a delay.

Id) After granting a petition, and upon a review of the record, the
commissioner will affirm, modify or reverse the order made under m4
1total of this chapter within 20 days of the granting nf lhe petition
The commissioner will, in his discretion, also order the taking of new
evidence.

(e) A pet lion for reconsideration by the respondent peitaining to
hearing held under sec. 2Qtel(2t of this chapter may be served only
alter service of the order under see. 110 of this chapter afiirmiiig ir
modifying the compliance order. (EIf. 7'2t77. Register 63:

Authority: AS 36.03.020i 10)
AS 36.03.850

18 AAC 95.130. TRANSCRIPT OF IIEARINC. Hearings must
be tape recorded. At nny time after the close of Ihe hearing, a party
may request a transcript of the hearing from the department. Except
for good cause shown, the party requesting the transcript shall pay
the cost of the trnn: cript and all requested copies of it before the party
may take possession of the transcript. IEIT. 7-2-177, Register t;n

)
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Aiillmrily: AS 46 0:1020110)
AS 46.03.850

18 AAC 95.M0. SERVICE, la) Any mailer required In lie served
under this chapter ninv he served by personal service, registered mail,
or certified mail, return receipt reuuestcd.

Ib) Proof of service must lie made liy an affidavit ill'service, or nn
appropriate forms if service is made hy a peace officer. Upon the filing
of a notice of defense, a copy of all matters subsequently served, and
proof of service, must he mailed to the commissioner or his designee;
and they become part of the administrative record.

(c) When a pleading or paper filed in n case discloses that a respon-
dent is represented by counsel, service upon the respondent must he
made upon his attorney.

(d) Where applicable, servile of the notice nfintent and compliance
order must be delivered or mailed in conformity with Rule lldll-1) —
(11) of the Alaska Rules of Civil Procedure.

(e) When mail is used for service, service occurs upon the date of
postmark for the purpose of the serving party's obligations, and upon
receipt for the purpose of commencing time limits upon the receiving

party.
(0 All papers served by mail upon the department, must have the
designation "COMPLIANCE ORDER NO " in capital letters.

typed on the face of the envelope. (EfT. 7/24/77, Register 63)

Authority: AS 4G03 0201101
AS 16.03.850

18 AAC 95.150. RELAXATION OF REGULATIONS. The hear-
ing officer may, the commissioner in his discretion will, mid the com-
missioner's designee may, in the interests ofjustice, relax or dispense
with a deadline or requirement imposed hy thia chapter. (KIT. 7/24/77,

Register 63)

Authority: AS -111.03.0201 I11)
AS 16.03.850

18 AAC 95.160. CONSENT ORDERS. At any time during the
compliance order proceedings, the parlies may enter into a consent
order. Any consent or compromise agreement must take the form nfa
stipulated compliance order, and must be signed and confirmed by the
commissioner or his designee. (Eff. 7/24/77, Register 63)

Authority: AS 46.03.020(10)
AS 46.03.850

18 AAC 95.170. RELATIONSHIP TO ADMINISTRATIVE
PROCEDURE ACT. Secs. 50 — 160 rf this chapter supplement, and

HACEW) INADW-A Grdmajn hACHIH

arc not intended to diminish nr restrict any right or privilege which a
Pearrt%%Sﬂay have under AS 44.62.411) —4-1.62 <t «Kfl 7 21 77. Regis-

Authority: AS 1603 0201101
AS 1603.850

Article 5. Definitions

Scrliun
1310, DiTmitimii

18 AAC 95.900 DEFINITIONS. As used in this chapter, unless
the context otherwise requires

(1) "commissioner” means the commissioner nf Ihe Department of
Environmental Conservation;

'(3%‘ ‘department” means the Department of Environmental Con-
servation,

(3) "designee" means the employee of the department to whom
the commissioner has delegated the power to hear and decide a
particular case;

(4) "objection" means a submission hy the respondent, in response
to a notice of intent, which raises any matter specified in see. 2ll'ci
of this chapter;

(5) "party” means the respondent and the prosecuting office;

(6) "prosecuting office" means the division or regional office of
the department primarily responsible for prosecution of a case;

(7) "reasonable assurance" means that, alter taking into account
predictable natural or human intervention, the remaining risk of
violation is ncglig.ole, and the costs orfurther reducing lhe negligi-
ble risk are disproportionate to the remaining risk itself; a lowering
of the risk beyond that level is not a "reasonable assurance":

(8) "riy.trt" menus a detailed submission hy lhe respondent, in
response to a notice or intent, which specifies wlial measures hav*-
been or are being taken, or are proposed lo be taken to correcl o,
prevent the violation; .

(9) "threatened violation" means that it is more likely than >t
that, unless corrective or preventive measures are taken, a viola ion
will occur in the foreseeable future; and

il0) "violation" includes a violation of a provision of AS -Iti.ll.'l or
AS 30.25, or of a regulation, permit, certificate, order or term or
condition of a permit, certificate or order issued or promulgated by

the d%partm_ent under authority of AS 46.03 or AS 30.25. iEfT.
7124177, Register 63)

Authority: AS 46.03.020(101
AS 46.03.850

9659 5



18 AAC 95.030 Alaska Administrative Code 18 AAC 95.030

deputy commissioner shall grant an extension for service ofthe report
upon finding that
(1) good cause exists for the extension; and
(2) the public health or environment will not be unduly harmed
or threatened by the extension.

()] The time period specified in the notice ofintent (or in a determi-
nation made under (e)(3) or (g) of this section) for service ofthe report
will be held in abeyance from the date ofservice ofa motion under this
subsection until service ofthe decision by the deputy commissioner. If
an extension request is denied, the respondent will be afforded the
unexpired portion of the service period for the report, or five days,
whichever is greater, in which to file the report.

(i) Neither the report, nor any evidence directly obtained as a result
of exploitation of the report, will be used against a person providing
the report in any criminal proceeding concerning the violation or vio-
lations to which the notice of intent is addressed.

(k) The report must contain the name and mailing address of the
respondent, and, if respondent is represented by countil, the name,
mailing address and telephone number of the responded f’s attorney.
(EfT. 7/24/77, Register 63)

Authority: AS 46.03.020(10)
AS 46.03.850

18 AAC 95.030. COMPLIANCE ORDER, (a) Upon receipt ofre-
spondent’s report, or at the expiration ofthe service period if no report
is served, the deputy commissioner shall review the record ofthe case,
and shall, in his discretion, thereafter issue a compliance order.

(b) In addition to any findings and conclusions required by sec.
20(e)(3) of this chapter, the compliance order will contain findings of
fact that

(1) there exists an actual or threatened violation which the re-
spondent has caused or permitted;

(2) where a report has been submitted, and the corrective or pre-
ventive measures specifiid in the order differ from or supplement
the measures proposed in the report, the measures specified in the
report” will not provide a reasonable assurance of correction of the
actual violation or prevention of the threatened violation; and

(3) the measures specified in the order will provide a reasonable
assurance of correction or prevention.

(c) The findings made in the notice ofintent may be incorporated by
reference.

(d) The order will specify the measures to he taken by the respon-
dent. No deadline will be imposed which expires sooner than 30 days
from the date of service of the order.
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deputy commissioner shall grant un extension for service ofthe report
upon finding thut
(1) good cuuse exists for the extension; and
(2) the public health or environment will not be unduly harmed
or threatened by the extension.

(i) The time period specified in the notice ofintent (or in a determi-
nation made under (e)(3) or (g) of this section) for service ofthe report
will be held in abeyance from the date of service ofa motion under this
subsection until service of the decision by the deputy commissioner. If
an extension request is denied, the respondent will be afforded the
unexpired portion of the service period for the report, or five days,
whichever is greater, in which to file the report.

(i) Neither the report, nor any evidence directly obtained as a result
of exploitation of the report, will be used against a person providing
the report in any criminal proceeding concerning the violation or vio-
lations to which the notice of intent is addressed.

(k) The report must contain the name and mailing address of the
respondent, and, if respondent is represented by counsel, the name,
mailing address and telephone number of the respondent’s attorney.
(EfT. 7/24/77, Register 63)

Authority: AS 46.03.020(10)
AS 46.03.850

18 AAC 95.030. COMPLIANCE ORDER, (a) Upon receipt of re-
spondent’s report, or at the expiration ofthe service period ifno report
is served, the deputy commissioner shall review the record ofthe case,
and shall, in his discretion, thereafter issue a compliance order.

(b) In addition to any findings and conclusions required by sec.
20(e)(3) of this chapter, the compliance order will contain findings of
fact that

(1) there exists an actual or threatened violation which the re-
spondent has caused or permitted;

(2) where a report has been submitted, and the corrective or pre-
ventive measures specified in the order differ from or supplement
the measures proposed in the report, the measures specified in the
report' will not provide a reasonable assurance of correction of the
actual violation or prevention of the threatened violation; and

(3) the measures specified in the order will provide a reasonable
assurance of correction or prevention.

(c) The findings made in the notice ofintent may be incorporated by
reference.

(d) The order will specify the measures to be taken by the respon-
dent. No deadline will be imposed which expires sooner than 30 days
from the date of service of the order.
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(¢) The order will inform the respondent of his right to an adjudica-
tory hearing. It will also inform the respondent that his failure to
serve upon the commissioner a notice of defense requesting a hearing
within 30 days of service of the order constitutes a waiver of respon-
dent’s rights to judicial review of the order.

(0 The order will be accompanied by a notice-of-defense form,

(g) The order will designate the prosecuting office.

(EfT. 7/24/77, Register 63)

Authority: AS 46.03.020(10)
AS 46.03.850

18 AAC 95.040. EFFECTIVE DATE OF ORDER, (a) A compli-
ance order is effective upon receipt.

(b) A timely request for a hearing under sec. 30(e) of this chapter
acts as a stay of the provisions of the order pending decision by the
commissioner or his designee.

(c) If the respondent does not make a timely request for a hearing,
no other action iB necessary by the deputy commissioner or the com-
missioner or his designee. The deadlines of the order fall due as speci-
fied in the order. (Eff. 7/24/77, Register 63)

Authority: AS 46.03.020(10)
AS 46.03.850

18 AAC 95.050. SCHEDULING OF HEARING, (a) Immediately
upon service ofa request for a hearing (or upon a determination under
sec. 20(c)(2) ofthis chapter), the department will schedule a hearing to
be held no later than 20 days after service ofthe request or determina-
tion. The location of the hearing will conform to AS 44.62.410. Notice
of the hearing will be immediately served upon the respondent.

(b) At any time before the hearing, a party may serve upon the
commissioner or his designee, and the opposing party, a request for
postponement of the hearing. Postponements will only be granted by
the commissioner or his designee in unusually complex cases, or when
a failure to grant a postponement would pose a substantial hardship
to the requesting party. No postponementwill be granted when signif-
icant harm to the public health or environment will result from a
delay.

(c) Ifthe respondent served his request for a hearing more than 10
days after service ofthe compliance order, a request by the respondent
for postponement ofthe hearing will be viewed with disfavor, and will
be granted only in the most extraordinary of circumstances. (EfT.
7/24/77, Register 63)

Authority: AS 46.03.020(10)
AS 46.03.850
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SUMMARY

After a businessman refused to permit an inspector from the Occupational
Safety and Health Administration to conduct a warrantless search of his
business premises pursuant to § 8(a) of the Occupational Safety and Health
Act of 1970 (29 USCS §657(a)), which empowers agents of the Secretary of
Labor to search the work area of any employment facility within the Act’s
jurisdiction in order to inspect for safety hazards and regulatory violations,
the Secretary petitioned the United States District Court for the District of
Idaho for an order compelling admittance of the inspector. The requested
order was issued, but the businessman again refused to permit the inspec-
tion, and sought injunctive relief against warrantless searches under the
Act. Entering an injunction against searches and inspections pursuant to
8 8(a), the three-judge District Court ruled that the Fourth Amendment
required a warrant for the type of search involved, and that the statutory
authorization for warrantless inspections was unconstitutional. (,4z4 F supp

On direct appeal, the United States Supreme Court affirmed. In an
opinion by White, J. joined by Burger, Ch. J. and Stewart, Marshall, and
Powell, JJ. it was held that (1) §8(a) violated the Fourth Amendment
insofar as it purported to authorize inspections without a warrant or its
equivalent, but the Secretary was not prohibited from exercising the inspec-
tion authority conferred by 88(a) pursuant to regulations and judicial
process satisfying the Fourth A.mendment, and (2) the entitlement of the
Secretary to inspect, under a warrant or other process, pursuant to §8(a)
did not depend on his demonstrating probable cause to believe that condi-
tions in violation of the Act existed on the premises but could be based on a
shoving that reasonable legislative or administrative standards for conduct-
ing an inspection were satisfied with respect to a particular establishment

Besdtrs, p&2, rfia
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Stevens, J., joined by Blackmun and Rehnquist, JJ., dissented, express-
ing the view that (1) the warrantless inspection was not "unreasonable”
within the meaning of the Fourth Amendment, and therefore was not
prohibited by that Amendment, and (2) if such warrantless inspections were
in fact unreasonable in the constitutional sense, the issuance of a warrant
not based upon a true showing of particularized probable cause could not

US. SUPREME COURT REPORTS SLEHA

validate them.

Brennan, J., did not participate.

Search and Seizure §25 — OSHA - uscs §657(a)), which empowers agents
of the Secretary of Labor to search the
Ib, lc. Section 8(a) of the Occupa- work area of any employment facility

la,
within the Act’s jurisdiction in order to

tional Safety and Health Act of 1970 (29

inspection — warrant
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inspect for safety hazards and regulatory
violations, violates the Fourth Amend-
ment insofar as it purports to authorize
inspections without a warrant or its
equivalent; however, tho Secretary is not
prohibited from exercising the inspection
authority conferred by §8(a) pursuant to
regulations and judicial process satisfy—
ing the Fourth Amendment. (Stevens,
Blackmun, and Rehnquist, JJ., dissented
from this holding.)

Search and Seizure 825 - Four-
teenth Amendment — warrant
clause

2. The warrant clause of the Fourth

Amendment protects commercial build-

ings as well as private homes.

Search and Seizure 825 — Fourth

Amendment — search warrant —
particular industries
3. With regard to the search warrant

requirement of the Fourth Amendment,
certain industries have such a history of
government oversight that no reasonable
expectation of privacy can exist for a
proprietor over the stock of such an
enterprise; liguor and firearms are in-
dustries of this type; when nn entrepre-
neur embarks upon such a business, he
has voluntarily chosen to subject himself
to a full arsenal of government regula-
tion.

Search and Seizure 825 — OSHA -
warrantless search
4. With regard to inspections con-

ducted pursuant to §8(a) of the Occupa-
tional Safety and Health Act of 1970 (29
USCS 8§657(a)), which empowers agents
of the Secretary of Labor to search the
work area of any employment facility
within the Act's jurisdiction in order to
inspect for safety hazards and regulatory
violations, the government inspector,
without a warrant, stands in no better
position than a member of the public—

what is observable by the public being
observable, without a warrant, by the
government inspector as well; the owner
of a business has not, by the necessary
nHlivntinn nf emnlovees in his operation,

scrutiny of government agents, and the
fucL that an employee is free to report,
nnd the government is free to use, nny
evidence of noncompliance with the Act
that the employee observes, furnishes no
justification lor federal agents to enter a
place of business from which the public
is restricted and to conduct their own
warrantless search.

Search and Seizure 8§25 — OSHA -
inspections — warrant

5a, 5b. While §8(a) of the Occupa-
tional Safety and Health Act of 1970 (29
USCS §657(a)), which empowers agents
of the Secretary of Labor to search the
work area of any employment facility
within the Act’s jurisdiction in order to
inspect for safety hazards and regulatory
violations, purports to authorize inspec-
tions without a warrant, nevertheless it
does not forbid the Secretary from pro-
ceeding to inspect only by warrant or
other process.

Search and Seizure §27 — OSHA -
inspection — probable cause

6. The entitlement of the Secretary
Labor to inspect under a warrant or
other process with or without prior no-
tice pursuant to §8(a) of the Occupa-
tional Safety and Health Act of 1970 (29
USCS §657(a)), which empowers agents
of the Secretary of Labor to search the
work area of any employment facility
within the Act’'s jurisdiction in order to
inspect for safety hazards and regulatory
violations, does not depend on his dem-
onstrating probable cause to believe that
conditions in violation of the Act exist
on the premises, probable cause in the
criminal sense not being required; for
purposes of such an administrative
search, probable cause justifying the is-
suance of a warrant may be based not
only on specific evidence of an existing
violation, but also on a showing that
reasonable legislative or administrative
standards for conducting an inspection
are satisfied with respect to a particular
establishment; a warrant showing that a
specific business has been chosen for a
search on the basis of a general adminis-

of
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an, lor example, dispersion of employees
in vurious types of industries ncross a
given area, and the desired frequency of
searches in any of the lesser divisions of
the area, will protect an employer’s
Fourth Amendment rights. (Stevens,
Hlackmun, and Rehnquist, JJ, dissented
from this holding.)

Search and Seizure (15— regulatory
statutes — warrantless search —
reasonableness

7. W ith regard to the constitutionality
of warrantless search provisions in regu-

latory statutes, the reasonableness of

such a search will depend upon the spe-

cific enforcement needs and privacy
guarantees of each statute.
Search and Seizure jj25 — OSHA -

SLEAA

document inspection — warrant
8a, Hb. During the course of an inspec-
tion conducted pursuant to §8(a) of the
Occupational Safety and Health Act of
15)70 (2!) USCS §657(a>), which empow-
ers agents of the Secretary of Labor to
search the work area of any employment
facility within the Act’s jurisdiction in
order to inspect for safety hazards and
regulatory violations, an inspection of
those documents specified in 29 CFR
§ 1903.3, which includes among an Occu-—
pational Safety und Health Administra—
tion inspector's powers the authority "to
review records required by the Act and
regulations published in this chapter,
and other records which are directly
related to the purpose of the inspection,”

may not be effected without a warrant.

SYLLABUS BY REPORTER OF DECISIONS

Appellee brought this action to obtain
injunctive relief against a warrantless
inspection of its business premises pursu-—
ant to §8(a) of the Occupational Safety
and Health Act of 1970 (OSHA), which
empowers agents of the Secretary of La-
bor to search the work area of any em-—
ployment facility within OSHA's juris-
diction for safety hazards and violations
of OSHA regulations. A three-judge Dis-
trict Court ruled in appellee’s favor, con-
cluding in reliance on Camara v Munici—
pal Court, 387 US 523, 528-529, 18 L Ed
2d 930, 87 S Ct 1727, and See v Seattle,
387 US 541, 543, 18 L Ed 2d 943, 87 S Ct
1737, that the Fourth Amendment re-
quired a warrant for the type of search
involved and that the statutory authori-
zation for warrantless inspections was
unconstitutional. Held: The inspection
without a warrant or its equivalent pur-
suant to §88(a) of OSHA violated the
Fourth Amendment.

(@) The rule that warrantless searches
are generally unreasonable applies to
commercial premises as well as homes.
Camara v Municipal Court, supra, and
See v Seattle, supra.

(b) Though an exception to the search
warrant requirement has been recog-

3B

nized for “"closely regulated” industries
"long subject to close supervision and
inspection.” Colonnade Catering Corp. v
United States, 397 US 72. 74, 77, 25 L
Ed 2d 60, 90 S Ct 774, that exception
does not apply simply because the busi-
ness is in interstate commerce.

(c) Nor does an employer's necessary
utilization of employees in his operation
mean that he has opened areas where
the employees alone are permitted to the
warrantless scrutiny of Government
agents.

(d) Insofar as experience to date indi-
cates, requiring warrants to make OSHA
inspections will impose no serious bur-
dens on the inspection system or the
courts. The advantages of surprise
through the opportunity of inspecting
without prior notice will not be lost if,
after entry to an inspector is refused, an
ex parte warrant can be obtained, facili-
tating an inspector’'s reappearance at the
premises without further notice; and ap-
pellant Secretary’s entitlement to a war-
rant will not depend on his demonstrat-
ing probable cause to believe that condi-
tions on the premises violate OSHA but
merely that reasonable legislative or ad-
ministrative standards for conducting an



MARSHALL vBARLOW 3 INC.
436 US 307. 56 I, K< 2d 305, 08 S Ct 1816

iimpccUon tire satisfied with
particular establishment.

(e) Requiring a warrant for
inspections does not mean that,

respect to a

as n

practical mutter, warrantless search pro-

visions in other regulatory statutes are
unconstitutional, as the reasonableness
of those provisions depends upon the
specific enforcement needs and privacy

OSHA

guarantees of each statute.
<124 F Supp 437, affirmed.

W hite, J., delivered the opinion of the
Court, in which Burger, C. J., nnd Stew-
art, Marshall, and Powell, JJ., joined.
Stevens J., filed u dissenting opinion, in
which Blackmun and Rehnquist, J.J.,
joined. Brenman, J., took no part in the
consideration or decision of the case.

APPEARANCES OF COUNSEL
Solicitor General Wade H. McCree argued the cause for appel-

lants.

John L. Runft argued the cause for appellee.

Briefs of Counsel, p 832, infra.

OPINION OF THE COURT

[436 US 309]
Mr. Justice W hite delivered
opinion of the Court.

the

Section 8(a) of the Occupational
Safety and Health Act of 1970
(OSHA or Act)' empowers agents of
the Secretary of Labor (Secretary) to
search the work area of any employ-
ment facility within the Act’s juris-
diction. The purpose of the search is
to inspect for safety hazards and
violations of OSHA regulations. No
search warrant or other process is
expressly required under the Act.

On the morning of September 11,
1975, an OSHA inspector entered
the customer service area of Bar-
low’, Inc., an electrical and plumb-
ing installation business located in
Pocatello, ldaho. The president and
general manager, Ferrol G. "Bill”
Barlow, was on hand; and the OSHA

1. "In order to carry out the purposes of

this chapter, the Secretary, upon presenting
appropriate credentials to the owner, opera-
tor, or agent in charge, is authorized—

"(1) to enter without delay and at reasona-
ble times any factory, plant, establishment,
construction site, or other area, workplace or
environment where work is performed by an
employee of an employer; and

"(2) to inspect and investigate during regu-
lar working hours and at other reasonable

inspector, after showing his creden-
tials,- informed Mr. Barlow that he

wished to conduct
[436 US 310]

a search of the
working areas of the business. Mr.
Barlow inquired whether any com-
plaint had been received about his
company. The inspector answered
no, but that Barlow’, Inc., had sim-
ply turned up in the agency’ selec-
tion process. The inspector again
asked to enter the nonpublic area of
the business; Mr. Barlow’s response
was to inquire whether the inspector
had a search warrant. The inspector
had none. Thereupon, Mr. Barlow
refused the inspector admission to
the employee area of his business.
He said he was relying on his rights
as guaranteed by the Fourth Amend-
ment of the United States Constitu-
tion.

times, and within reasonable limits and in a
reasonable manner, any such place of employ-
ment and all pertinent conditions, structures,
machines, apparatus, devices, equipment, and
materials therein, and to question privately
anv such employer, owner, operator, agent, or
employee " 84 Stat 1598, 29 USC § 657(a) [29
USCS § 657(a)].

See n 1,

K42)

2. This
supra.

is required by the Act.
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Three months later, the Secretary
petitioned the United States District
Court for the District of ldaho to
issue an order compelling Mr. Bar-
low to admit the inspector.3 The re-
quested order was issued on Decem-
ber 30, 1975, and was presented to
Mr. Barlow on January 5, 1976. Mr.
Barlow again refused admission, and
he sought his own injunctive relief
against the warrantless searches as-
sertedly permitted by OSHA. A
three-judge court was convened. On
December 30, 1976, it ruled in Mr.
Barlow’s favor. 424 F Supp 437. Con-
cluding that Camara v Municipal
Court, 387 US 523, 528-529, 18 L Ed
2d 930, 87 S Ct 1727 (1967), and See
v Seattle, 387 US 541, 543, 18 L Ed
2d 943, 87 S Ct 1737 (1967), con-
trolled this case, the court held that
the Fourth Amendment required a
warrant for the type of search in-
volved here4 and that the statutory
authorization for warrantless inspec-
tions was unconstitutional. An in-
junction against searches or inspec-
tions pursuant to 88(a) was entered.
The Secretary appealed, challenging
the judgment, and we noted proba-
ble jurisdiction. 430 US 964, 52 L Ed
2d 354, 97 S Ct 1642.

[436 US 311]
[

[1a] The Secretary urges that war-
rantless inspections to enforce

3. A regulation of the Secretary, 29 CFR
§1903.4 (1977), requires an inspector to seek
compulsory process if an employer refuses a
requested search. See infra, at 317, and n 12,
56 L Ed 2d, at 314.

4. No res judicata bar arose against Mr.
Barlow from the December 30, 1975 order
authorizing a search, because the earlier deci-
sion reserved the constitutional issue. 424 F
Supp 437.

5. H. Commager, Documents of American
History 104 (8th ed 1968).
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OSHA are reasonable within the
meaning of the Fourth Amendment.
Among other things, he relies on
§8(a) of the Act, 29 USC §657(a) [29
USCS §657(a)], which authorizes in-
spection of business premises with-
out a warrant and which the Secre-
tary urges represents a congressio-
nal construction of the Fourth
Amendment that the courts should
not reject. Regretably, we are unable
to agree.

[2] The Warrant Clause of the
Fourth Amendment protects com-
mercial buildings as well as private
homes. To hold otherwise would be-
lie the origin of that Amendment,
and the American colonial experi-
ence. An important forerunner of
the first 10 Amendments to the
United States Constitution, the Vir-
ginia Bill of Rights, specifically op-
posed "general warrants, whereby
an officer or messenger may be com-
manded to search suspected places
without evidence of a fact commit-
ted.”3 The general warrant was a
recurring point of contention in the
Colonies immediately preceding the
Revolution.6 The particular offensive-
ness it engendered was acutely felt
by the merchants and businessmen
whose premises and products were
inspected for compliance with the
several parliamentary revenue mea-
sures that most irritated the colo-
nists.7 "[T]he Fourth Amendment’s

6. See, e.g., Dickerson, Writs of Assistance
as a Cause of the Revolution, in The Era of
the American Revolution 40 (R. Morris ed
1939).

7. The Stamp Act of 1765, the Townshend
Revenue Act of 1767, and the tea tax of 1773
are notable examples. See Commager, supra,
n 5 at 53, 63. For commentary, see 1 S.
Morison, H. Commager, & W. Leuchtenburg,
The Growth of the American Republic 143,
149,159 (1969).
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commands grew in large measure
out of the colonists’ experience with
the writs of assistance . . . [that]
granted sweeping power to customs
officials and other agents of the King
to search at large for smuggled
goods.” United States v Chadwick,
433 US 1, 7-8, 53 L Ed 2d 538, 97 S

Ct 2476 (1977).
[436 US 312]

See also G. M. Leas-
ing Corp. v United States, 429 US
338, 355, 50 L Ed 2d 530, 97 S Ct
619 (1977). Against this background,
it is untenable that the ban on war-
rantless searches was not intended
to shield places of business as well
as of residence.

This Court has already held that
warrantless searches are generally
unreasonable, and that this rule ap-
plies to commercial premises as well
as homes. In Camara v Municipal
Court, supra, at 528-529, 18 L Ed 2d
930, 87 S Ct 1727, we held:

"[E]xcept in certain carefully de-
fined classes of cases, a search of
private property without proper
consent is 'unreasonable’ unless it
has been authorized by a valid
search warrant.”

On the same day, we also ruled:

in Camara, a
is pre-

"As we explained
search of private houses
sumptively unreasonable if con-
ducted without a warrant. The
businessman, like the occupant of
a residence, has a constitutional
right to go about his business free
from unreasonable official entries
upon his private commercial prop-
erty. The businessman, too, has
that right placed in jeopardy if the
decision to enter and inspect for

violation of regulatory laws can be
made and enforced by the inspec-
tor in the field without official
authority evidenced by a war-
rant.” See v Seattle, supra, at 543,
18 L Ed 2d 943, 87 S Ct 1737.

These same cases also held that
the Fourth Amendment prohibition
against unreasonable searches pro-
tects against warrantless intrusions
during civil as well as criminal in-
vestigations. Ibid. The reason is
found in the "basic purpose of this
Amendment . . . [which] is to safe-
guard the privacy and security of
individuals against arbitrary inva-
sions by governmental officials.”
Camara, supra, at 528, 18 L Ed 2d
930, 87 S Ct 1727. If the government
intrudes on a person’s property, the
privacy interest suffers whether the
government’s motivation is to inves-
tigate violations of criminal laws or

breaches of other statutory or
[436 US 313]

regulatory stan-
dards. It therefore appears that un-
less some recognized exception to
the warrant requirement applies,
See v Seattle, would require a war-
rant to conduct the inspection
sought in this case.

[3] The Secretary urges that an
exception from the search warrant
requirement has been recognized for
"pervasively regulated businesses],”
United States v Biswell, 406 US 311,
316, 32 L Ed 2d 87, 92 S Ct 1593
(1972), and for "closely regulated”
industries "long subject to close su-
pervision and inspection.” Colonnade
Catering Corp. v United States, 397
US 72, 74, 77, 25 L Ed 2d 60, 90 S Ct
774 (1970). These cases are indeed
exceptions, but they represent re-
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sponses to relatively unique circum-
stances. Certain industries have
such a history of government over-
sight that no reasonable expectation
of privacy, see Katz v United States,
389 US 347, 351-352, 19 L Ed 2d
576, 88 S Ct 507 (1967), could exist,
for a proprietor over the stock of
such an enterprise. Liquor (Colon-
nade) and firearms (Biswell) are in-
dustries of this type; when an entre-
preneur embarks upon such a busi-
ness, he has voluntarily chosen to
subject himself to a full arsenal of
governmental regulation.

Industries such as these fall
within the "certain carefully defined
classes of cases,” referenced in Cam-
ara, supra, at 528, 18 L Ed 2d 930,
87 S Ct 1727. The element that dis-
tinguishes these enterprises from or-
dinary businesses is a long tradition
of close government supervision, of
which any person who chooses to
enter such a business must already
be aware. "A central difference be-
tween those cases [Colonnade and
Biswell] and this one is that busi-
nessmen engaged in such federally
licensed and regulated enterprises
accept the burdens as well as the
benefits of their trade, whereas the
petitioner here was not engaged in
any regulated or licensed business.
The businessman in a regulated in-
dustry in effect consents to the re-
strictions placed wupon him.” Al-
meida-Sanchez v United States, 413
US 266, 271, 37 L Ed 2d 596, 93 S Ct
2535 (1973).

The clear import of our cases is
that the closely regulated industry
of the type involved in Colonnade

and Biswell is the exception. The
Secretary would make it the rule.
Invoking

[436 US 314]
the Walsh-Healey Act of
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1936, 41 USC §835 et seq. [41 USCS
88 35 et seq.J, the Secretary attempts
to support a conclusion that all busi-
nesses involved in interstate com-
merce have long been subjected to
close supervision of employee safety
and health conditions. But the de-
gree of federal involvement in em-
ployee working circumstances has
never been of the order of specificity
and pervasiveness that OSHA man-
dates. It is quite unconvincing to
argue that the imposition of mini-
mum wages and maximum hours on
employers who contracted with the
Government under the Walsh-Hea-
ley Act prepared the entirety of
American interstate commerce for
regulation of working conditions to
the minutest detail. Nor can any but
the most fictional sense of voluntary
consent to later searches be found in
the single fact that one conducts a
business affecting interstate com-
merce; under current practice and
law, few businesses can be conducted
without having some effect on inter-
state commerce.

The Secretary also attempts to
derive support for a Colonnade-Bis-
well-type exception by drawing anal-
ogies from the field of labor law. In
Republic Aviation Corp. v NLRB,
324 US 793, 89 L Ed 1372, 65 S Ct
982, 157 ALR 1081 (1945), this Court
upheld the rights of employees to
solicit for a union during nonwork-
ing time where efficiency was not
compromised. By opening up lIris
property to employees, the employer
had yielded so much of his private
property rights as to allow those
employees to exercise 87 rights un-
der the National Labor Relations
Act. But this Court also held that
the private property rights of an
owner prevailed over the intrusion
of nonemployee organizers, even in
nonworking areas of the plant and
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during nonworking hours. NLRB v
Babcock & Wailcox Co. 351 US 105,
100 L Ed 975, 76 S Ct 679 (1956).

[4] The critical fact in this case
that entry over Mr. Barlow’ objec-
tion is being sought by a Govern-

ment agent." Employees
[436 US 316]

are not be-
ing prohibited from reporting OSHA
violations. What they observe in

their daily functions is undoubtedly
beyond the employer’s reasonable
expectation of privacy. The Govern-
ment inspector, however, is not an
employee. Without a warrant he
stands in no better position than a
member of the public. What is ob-
servable by the public is observable,
without a warrant, by the Govern-
ment inspection as well.9 The owner
of a business has not, by the neces-
sary utilization of employees in his
operation, thrown open the areas
where employees alone are permit-
ted to the warrantless scrutiny of
Government agents. That an em-
ployee is free to report, and the
Government is free to use, any evi-
dence of noncompliance with OSHA
that the employee observes furnishes
no justification for federal agents to
enter a place of business from which
the public is restricted and to con-
duct their own warrantless search.

The Secretary nevertheless stoutly

8. The Government has asked that Mr.
Barlow be ordered to show cause why he
should not be held in contempt for refusing to
honor the inspection order, and its position is
that the OSHA inspector is now entitled to
enter at once, over Mr. Barlow’s objection.

9. Cf. Air Pollution Variance Bd. v Western
Alfalfa Corp. 416 US 861, 40 L Ed 2d 607, 94
SCt 2114(1974).

10. The automobile-search cases cited by
the Secretary are even less helpful to his
position than the labor cases. The fact that

argues that, the enforcement scheme
of the Act requires warrantless
searches, and that the restrictions

ison search discretion contained in the

Act and its regulations already pro-
tect as much privacy as a warrant
would. The Secretary thereby asserts
the actual reasonableness of OSHA
searches, whatever the general rule
against warrantless searches might
be. Because "reasonableness is still
the ultimate standard,” Camara Vv
Municipal
[436 US 316]

Court, 387 US, at 533, 18 L
Ed 2d 930, 87 S Ct 1727, the Secre-
tary suggests that the Court decide
whether a warrant is needed by arri-
ving at a sensible balance between
the administrative necessities of
OSHA inspections and the incremen-
tal protection of privacy of business
owners a warrant would afford. He
suggests that only a decision ex-
empting OSHA inspections from the
W arrant Clause would give "full rec-
ognition to the competing public and
private interests here at stake.” Ibid.

The Secretary submits that war-
rantless inspections are essential to
the proper enforcement of OSHA
because they afford the opportunity
to inspect without prior notice and
hence to preserve the advantages of
surprise. While the dangerous condi-
tions outlawed by the Act include

automobiles occupy a special category in
Fourth Amendment case law is by now be-
yond doubt due, among other factors, to the
quick mobility of a car, the registration re-
quirements of both the car and the driver,
and the more available opportunity for plnin-
view observations of a car’s contents. Cady v
Dombrowski, 413 US 433, 4417142, 37 L Ed 2d
706, 93 S Ct 2523 (1973); see also Chambers v
Maroney, 399 US 42, 48-51, 26 L Ed 2d 419,
90 S Ct 1975 (1970). Even so, probable cause
has not been abandoned as a requirement for
stopping and searching an automobile.

a3



US. SUPREME COURT REPORTS

structural defects that cunnot be*
quickly hidden or remedied, the Act
ulso regulates a myriad of safety
details that may be amenable to
speedy alteration or disguise. The
risk is that during the interval be-
tween an inspector's initial request
to search a plant and his procuring
a warrant following the owner’s re-
fusal of permission, violations of this
latter type could be corrected and
thus escape the inspector’s notice. To
the suggestion that warrants may be
issued ex parte und executed with-
out delay and without prior notice,
thereby preserving the element of
surprise, the Secretary expresses
concern for the administrative strain
that would be experienced by the
inspection system, and by the courts,
should ex parte warrants issued in
advance become standard practice.

[5a] We are unconvinced, however,
that requiring warrants to inspect
will impose serious burdens on the
inspection system or the courts, will
prevent inspections necessary to en-
force the statute, or will make them

11. We recognize that today's holding itself
might have an impact on whether owners
choose to resist requested searches; we can
only await the development of evidence not
present on this record to determine how seri-
ous an impediment to effective enforcement
this might be.

12. [5b] It is true, as the Secretary asserts,
that §8(a) of the Act, 29 USC §657(a) [29
USCS 8657(a)], purports to authorize inspec-
tions without warrant; but it is also true that
it does not forbid the Secretary from proceed-
ing to inspect only by warrant or other proc-
ess. The Secretary has broad authority to
prescribe such rules and regulations as he
may deem necessary to carry out his responsi-
bilities under this chapter "including rules
and regulations dealing with the inspection of
an employer's establishment.” §8(gX2), 29
USC §657(gX2) (29 USCS §657(gX2)]. The ,eg-
ulations with respect to inspections are con-
tained in 29 CFR Part 1903 (1977). Section
1903.4, referred to in the text, provides as
follows:

"Upon a refusal to permit a Compliance

3
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loss effective. In the first place, the
great majority of businessmen can
be expected in normal course to con-
sent to inspection without warrant;
the Secretary hus not brought to
this Courts attention any wide-
spread pattern of refusal." In those

cases where an owner does insist
[430 US 317]
on

a warrant, the Secretary argues that
inspection efficiency will be impeded
by the advance notice and delay.
The Act’s penalty provisions for giv-
ing advance notice of a search, 29
USC §666(0 [29 USCS §666(0], and
the Secretary’s own regulations, 29
CFR §1903.6 (1977), indicate that
surprise searches are indeed contem-
plated. However, the Secretary has
also promulgated a regulation pro-
viding that upon refusal to permit
an inspector to enter the property or
to complete his inspection, the in-

spector shall attempt to ascertain
the reasons for the refusal and re-
port to his superior, who shall

"promptly take appropriate action,
including compulsory process, if nec-
essary.” 29 CFR 8§ 1903.4 (1977).2The

Safety and Health Officer, in the exercise of
his official duties, to enter without delay and
at reasonable times any place of employment
or any place therein, to inspect, to review
records, or to question any employer, owner,
operator, agent, or employee, in accordance
with § 1903.3, or to permit a representative of
employees to accompany the Compliance
Safety and Health Officer during the physical
inspection of any workplace in accordance
with §1903.8, the Compliance Safety and
Health Officer shall terminate the inspection
or confine the inspection to other areas, condi-
tions, structures, machines, apparatus, de-
vices, equipment, materials, records, or inter-
views concerning which no objection is raised.
The Compliance Safety and Health Officer
shall endeavor to ascertain the reason for
such refusal, and he shall immediately report
the refusal and the reason therefor to the
Area Director. The Area Director shall imme-
diately consult with the Assistant Regional
Director and the Regional Solicitor, who shall
promptly take appropriate action, including
compulsory process, if necessary.”
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regulation represents a choice to

proceed
[4.10 US 318)

by process
where entry is refused; and on the
basis of evidence available from
present practice, the Act’s effective-
ness has not been crippled by provid-
ing those owners who wish to refuse

When his representative wus refused admis-
sion by Mr. Harlow, the Secretary proceeded
in federal court to enforce his right to enter
and inspect, ns conferred hv 29 USC §657 [29
USCS § 6571.

13. A change in the language of the Compli-
ance Operutions Manual for OSHA inspectors
supports the inference that, whatever the
Act’s administrators might have thought at
tho start, it was eventually concluded that
enforcement efficiency would not be jeopard-
ized by permitting employers to refuse entry,
at least until the inspector obtained compul-
sory process. The 1972 Manual included n
section specifically directed to obtaining "war-
rants," and one provision of that section dealt
with ex parte warrants:

"In cases where a refusal of entry is to be
expected from the past performance of the
employer, or where the employer has given
some indication prior to the commencement
of the investigation of his intention to bar
entry or limit or interfere with the investiga-
tion, a warrant should be obtained before the
inspection is attempted. Cases of this nature
should also be referred through the Area
Director to the appropriate Regional Solicitor
nnd the Regional Administrator alerted."
Dept, of Labor, OSHA Compliance Operations
Manual V-7 (Jan. 1972).

The latest available manual, incorporating
changes as of November 1977, deletes this
provision, leaving only the details for obtain-
ing "compulsory process" after an employer
has refused entry. Dept, of Labor, OSHA
Field Operations Manual, Vol V, pp V-4-V-5.
In its present form, the Secretary’ regulation
appears to permit establishment owners to
insist on "process”; and hence their refusal to
permit entry would fall short of criminal
conduct within the meaning of 18 USC 8§ 111
and 1114 (1976 ed) [18 USCS 8§ 111 and 1114],
which make it a crime forcibly to impede,
intimidate, or interfere with federal officials,
including OSHA inspectors, vhiie engaged in
or on account of the performance of their
official duties.

14. The proceeding was instituted by filing

an initial requested entry with a
time lapse while the inspector ob-
tains the necessary process.13Indeed,
the kind of process sought in this
case and apparently anticipated by
the regulation provides notice to the

business operator.”
[136 US 319|
If this safeguard

an "Application for Affirmative Order to
Grant Entry and for an Order to show cause
why such affirmative order should not issue.”
The District Court issued the order to show
cause, the matter was argued, nnd an order
then issued authorizing the inspection and
enjoining interference by Barlow's. The fol-
lowing is the order issued by the District
Court:

"IT IS HEREBY ORDERED, ADJUDGED
AND DECREED that the United States of
America, United States Department of Labor,
Occupational Safety nnd Health Administra-
tion, through its duly designated representa-
tive or representatives, are entitled to, entry
upon the premises known as Barlow’s Inc.,
225 West Pine, Pocatello, Idaho, and may go
upon said business premises to conduct an
inspection and investigation os provided for in
Section 8 of the Occupational Safety and
Health Act of 1970 (29 USC 8§ 651, et seq. [29
USCS 8§ 651, et seq.]), as part of an inspection
program designed to assure compliance with
that Act; that the inspection and investiga-
tion shall be conducted during regular work-
ing hours or at other reasonable times, within
reasonable limits and in a reasonable man-
ner, all as set forth in the regulations pertain-
ing to such inspections promulgated by the
Secretary of Labor, at 29 CFR, Part 1903; that
appropriate credentials as representatives of
the Occupational Safety and Health Adminis-
tration, United States Department of Labor,
shall be presented to the Barlow’s Inc. repre-
sentative upon said premises and the inspec-
tion and investigation shall be commenced as
soon as practicable after the issuance of this
Order and shall be completed within reasona-
ble promptness; that the inspection and inves-
tigation shall extend to the establishment or
other area, workplace, or environment where
work is performed by employees of the em-
ployer, Barlow’ Inc., and to all pertinent
conditions, structures, machines, apparatus,
devices, equipment, materials, and all other
things therein (including but not limited to
records, files, papers, processes, controls, and
facilities) bearing upon whether Barlow's Inc.
is furnishing to its employees employment
and a place of employment that are free from

35
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endangers the efficient administra-
tion of OSHA, the Secretary should
never have adopted it, particularly
when the Act does not require it.

Nor is it immediately
[w136 US 330]

apparent why
the advantages of suprise would be
lost if, after being refused entry,
procedures were available for the
Secretary to seek an ex parte war-
rant and to reappear at the premises
without further notice to the estab-
lishment being inspected.b

LA

justifying the issuance of a warrant
may be based not only on specific
evidence of an existing violationD
but also on a showing that "reasona-
ble legislative or administrative
standards for conducting an . in-
spection are satisfied with respect to
a particular [establishment].” Cam-
ara [436 US 321]

v Municipal Court, 387 US, at
538, 18 L Ed 2d 930, 87 S Ct 1727. A
warrant showing that a specific busi-
ness has been chosen for an OSHA

[6] W hether the Secretary pro_search on the basis of a general

ceeds to secure a warrant or other
process, wi Il or without prior notice,
his entitlement to inspect will not
depend on his demonstrating proba-
ble cause to believe that conditions
in violation of OSHA exist on the
premises. Probable cause in the
criminal law sense is not required.
For purposes of an administrative
search such as this, probable cause

recognized hazards that are causing or are
likely to cause death or serious physical harm
to its employees, and whether Barlow’s Inc. is
complying with the Occupational Safety and
Health Standards promulgated under the Oc-
cupational Safety and Health Act and the
rules, regulations, and orders issued pursuant
to that Act; that representatives of the Occu-
pational Safety and Health Administration
may, at the option of Barlow’s Inc., be accom-
panied by one or more employees of Barlow’s
Inc., pursuant to Section 8(e) of that Act; that
Barlow's Inc., its agents, representatives, offi-
cers, and employees are hereby enjoined and
restrained from in anyway whatsoever inter-
fering with the inspection and investigation
authorized by this Order and, further, Bar-
low’s Inc. is hereby ordered and directed to,
within five working days from the date of this
Order, furnish a copy of this Order to its
officers and managers, and, in addition, to
post a copy of this Order at its employee’s
bulletin board located upon the business
premises; and Barlow’ Inc. is hereby ordered
and directed to comply in all respects with
this order and allow the inspection and inves-
tigation to take place without delay and forth-
with."

administrative plan for the enforce-
ment of the Act derived from neu-
tral sources such as, for example,
dispersion of employees in various
types of industries across a given
area, and the desired frequency of
searches in any of the lesser divi-
sions of the area, would protect an
employer’s Fourth Amendment
rights./ We doubt that the consump-

providing that the Secretary could proceed ex
parte to seek a warrant or its equivalent
would appear to be as much within the Secre-
tary’s power as the regulation currently in
force and calling for "compulsory process.”

16. Section 8(0(1), 29 USC 8657(fXI) [29
USCS §657(0(1)], provides that employees or
their representatives may give written notice
to the Secretary of what they believe to be
violations of safety or health standards and
may request an inspection. If the Secretary
then determines that “there are reasonable
grounds to believe that such violation or dan-
ger exists, he shall make a special inspection
in accordance with the provisions of this sec-
tion as soon as practicable." The statute thus
purports to authorize a warrantless inspection
in these circumstances.

17. The Secretary, Brief for Petitioner, 9 n
7, states that the Barlow inspection was not
based on an employee complaint but was a
"general schedule” investigation. "Such gen-
eral inspections.” he explains, "now called
Regional Programmed Inspections, are carried
out in accordance with criteria based upon
accident experience and the number of em-
ployees exposed in particular industries. U. S.

15.  Insofar as the Secretary's statutory au-Department of Labor, Occupational Safety

thority is concerned, a regulation expressly
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tion of enforcement energies in the
obtaining of such warrants will ex-
ceed manageable proporHons.

[7] Finally,
that requiring a warrant for OSHA
inspectors will mean that, as a prac-
tical matter, warrantless-search pro-
visions in other regulatory statutes
are also constitutionally infirm. The
reasonableness of a warrantless
search, however, will depend upon
the specific enforcement needs and
privacy guarantees of each statute.
Some of the statutes cited apply only
to a single industry, where regula-
tions might already be so pervasive
that a Golonnade-Biswnll exception
to the warrant requirement could
apply. Some statutes already envi-
sion resort to federal-court enforce-
ment when entry is refused, employ-

Manual, supra, 1 CCH Employment Safety
and Health Guide H4327.2 (1976).”

18. The Federal Metal and Nonmetallic
Mine Safety Act provides: "Whenever an op-
erator . . . refuses to (ermit the inspection or
investigation of any mine which is subject to
this chapter ... a civil action for preventive
relief, including an application for a perma-
nent or temporary injunction, restraining or-
der, or other order, may be instituted by the
Secretary in the district court of the United
States for the district . . . ." 30 USC §733(a)
[30 USCS §733(a)]. "The Secretary may insti-
tute a civil action for relief, including a per-
manent or temporary injunction, restraining
order, or any other appropriate order in the
district court . . . whenever such operator or
his agent. . . refuses to permit the inspection
of the mine Each court shall have
jurisdiction to provide such relief as may be
appropriate.” 30 USC §818 [30 USCS §818],
Another example is the Clean Air Act, which
grants federal district courts jurisdiction "to
require compliance” with the Administrator
of the Environmental Protection Agency’s at-
tempt to inspect under 42 USCA 87414 (1977
pamphlet) [42 USCS § 7414], when the Admin-
istrator has commenced "a civil action" for
injunctive relief or to recover a penalty. 42
USCA §7413(bX4X1977 pnmr’ ' [42 USCS
§ 7413(bX4)].

19. Exemplary language is contained in the
Animal Welfare Act of 1970 which provides

the Secretary urges

ing specific language in some cases®8
and general language in others.BIn

short, we base
[436 US 322]

today’s opinion on the
facts and law concerned with OSHA
and do not retreat from a holding
appropriate to that statute because

of its real or imagined effect on
other, different administrative
schemes.

[Ba] Nor do we agree that the
incremental protections afforded the
employer’s privacy by a warrant are
so marginal that they fail to justify
the administrative burdens that may
be entailed.

[-<36 US 323]
The authority to make
warrantless searches devolves al-

most unbridled discretion upon exec-

for inspections by the Secretary of Agricul-
ture; federal district courts are vested with
jurisdiction "specifically to enforce, and to
prevent and restran violations of this chap-
ter, and shall have jurisdiction in ail other
kinds of cases arising under this chapter." 7
USC §2146(c) (1976 ed) [7 USCS §2146(c)].
Similar provisions are included in other agri-
cultural inspection Acts; see, e.g., 21 USC
§674 (meat product inspection) [21 USCS
§674]; 21 USC § 1050 (egg product inspection)
[21 USCS § 1050]. The Internal Revenue Code,
whose excise tax provisions requiring inspec-
tions of businesses are cit-'d by the Secretary,
provides: "The district courts . . . shall have
such jurisdiction to make and issue in civil
actions, writs and orders of injunction

and such other orders and processes, and to
render such . . . decrees as may be necessary
or appropriate for the enforcement of the
internal revenue laws.” 26 USC §7402(a) [26
USCS §7402(a)], For gasoline inspections, fed-
eral district courts are granted jurisdiction to
restrain violations and enforce standards (one
of which, 49 USC §1677 [49 USCS §1677],
requires gas transporters to permit entry or
inspection). The owner is to be afforded the
opportunity for notice and response in most
cases, but "failure to give such notice and
afTord such opportunity shall not preclude the
granting of appropriate relief [by the district
court]." 49 USC § 1679(a) [49 USCS 8§ 1679(a)].

37



US. SUPREME COURT REPORTS

utive and administrative officers,
particularly those in the field, as to
when to search and whom to search.
A warrant, by contrast, would pro-
vide assurances from a neutral offi-
cer that the inspection is reasonable
under the Constitution, is authorized
by statute, and is pursuant to an
administrative plan containing spe-
cific neutral criteria.*0 Also, a war-
rant would then and there advise
the owner of the scope and objects of

20. The applicntion for the inspection order
filed by the Secretary in this case represented
that "the desired inspection and investigation
are contemplated os a port of an inspection
program designed to assure compliance with
the Act and are authorized by Section 8(a) of
the Act.” The program was not described,
however, or any facts presented that would
indicate why an inspection of Barlow's estab-
lishment was within the program. The order
that issued concluded generally that the in-
spection authorized was "part of an inspection
program designed to assure compliance with
the Act."

21. Section 8(a) of the Act, as set forth in 29
USC §657(a) [29 USCS §657(a)], provides that
"fijn order to carry out the purposes of this
chnp er" the Secretary may enter any estab-
lishment, area, work place or environment
"where work is performed by an employee of
an employer” and "inspect and investigate"
any such place of employment and all "perti-
nent conditions, structures, machines, appara-
tus, devices, equipment, ar.d materials
therein, and . . . question privately any such
employer, owner, operator, agent, or em-
ployee." Inspections are to be carried out
"during regular working hours and at other
reasonable times, and within reasonable lim-
its and in a reasonable manner.” The Secre-
tary's regulations echo the statutory language
in these respects. 29 CFR §1903.3 (1977).
They also provide that inspectors are to ex-
p'ain the nature and purpose of the inspec-
tion and to "indicate generally the scope of
the inspection.” 29 CFR §1903.7(a) (1977).
Environmental samples and photographs are
authorized, 29 CFR §1903.7(b) (1977), and
inspections are to be performed so as "to
preclude unreasonable disruption of the oper-
ations of the employer’s establishment.” 29
CFR §1903.7(d) (1977). The order that issued
in this case reflected much of the foregoing
statutory and regulatory language.

22. [8b] Delineating the scope of a search
with some care is particularly important
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the search, beyond which limits the
inspector is not expected to pro-
ceed.* These are important func-
tions for a wurrant to perform, func-
tions which underlie the Court's
prior decisions that the Warrant

Clause applies to
[<136 US 32-1]

inspections for
compliance with regulatory stat-
utes.** Camara v Municipal Court,

where documents are involved. Section 8(c) of
the Act, 29 USC §b57(c) [29 USCS §657(c)],
provides that nn employer must "make, keep
and preserve, and make available to the Sec-
retary [of Labor] or to the Secretary of
Health, Education nnd Welfare" such records
regarding his activities relating to OSHA os
the Secretary of Labor may prescribe by regu-
lation as necessary or appropriate for enforce-
ment of the statute or for developing informa-
tion regarding the causes and prevention of
occupational accidents and illnesses. Regula-
tions requiring employers to maintain ret irds
of and to make periodic reports on "work-
related deaths, injuries and illnesses" are also
contemplated, as are rules requiring accurate
records of employee exposures to potential
toxic materials and harmful physical agents.

In describing the scope of the warrantless
inspection authorized by the statute, 8§8(a)
does not expressly include any r'cords among
those items or things that may be examined,
and 88(c) merely provides that the employer
is to "make available" his pertinent records
and to make periodic reports.

The Secretary’s regulation, 29 CFR § 1903.?
(1977), however, expressly includes among the
inspector’s powers the authority "to review
records required by the Act and regulations
published in this chapter, and other records
which are directly related to the purpose of
the inspection.” Further, §1903.7 requires
inspectors to indicate generally "the records
specified in §1903.3 which they wish to re-
view" but "such designations of records shall
not preclude access to additional records spec-
ified in 81903.3." It is the Secretary's posi-
tion, which we reject, that an inspection of
documents of this scope may be effected with-
out a warrant.

The order that issued in this cose included
among the objects and things to be inspected
"all other things therein (including mt not
limited to records, files, papers, pr, :esses,
controls and facilities) bearing upon w. ether
Barlow?’, Inc. is furnishing to its emp.oyees
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387 US 523, 18 L Ed 2d 930, 87 S Ct
1727 (1967); See v Seattle, 387 US
541, 18 L Ed 2d 943, 87 S Ct 1737
(1967). We conclude that the con-
cerns expressed y the Secretary do
not suflice to justify warrantless in-
spections under OSHA or vitiate the
general constitutional requirement
that for a search to be reasonable a
warrant must be obtained.

[430 US 325]
11

[1b] We hold that Barlow’s was

entitled to a declaratory judgment
that the Act is unconstitutional inso-
far as it purports to authorize in-
spections without warrant or its
equivalent nnd to an injunction en-
joining the Act’s enforcement to that
extent.-5 The judgment of the Dis-
trict Court is therefore affirmed.

So ordered.

Mr. Justice Brennan took no pari
in the consideration or decision of
this case.

SEPARATE OPINION

Mr. Justice Stevens, with whom
Mr. Justice Blackmun and Mr. Jus-
tice Rehnquistjoin, dissenting.

Congress enacted the Occupational
Safety and Health Act to safeguard
employees against hazards in the
work areas of businesses subject to
the Act. To ensure compliance, Con-
gress authorized the Secretary of
Labor to conduct routine, nonconsen-
sual inspections. Today the Court
holds that the Fourth Amendment
prohibits such inspections without a
warrant. The Court also holds that
the constitutionally required war-
rant may be issued without any

employment and a place of employment that
are free from recognized hazards that are
causing or are likely to cause death or serious
physical harm to its employees, and whether
Barlow’s, Inc. is complying with .7 the
OSHA regulations.

showing of probable cause. | disagree
with both of these holdings.

The Fourth Amendment contains

two separate Clauses, each
* [436 US 326]

flatly pro-
hibiting a category of governmental
conduct. The first Clause states that
the right to be free from unreasona-
ble searches "shall not be violated”;1
the second unequivocally prohibits
the issuance of warrants except
"upon probable cause.”5In this case
the ultimate question is whether the
category of warrantless searches au-
thorized by the statute is "unreason-

ment authorized by §8(a). He has expressly
declined to rely on 29 CFR § 1903.4 (1977) and
upon the order obtained in this case. Tr of
Oral Arg 19. Of course, if the process obtained
here, or obtained in other cases under revised
regulations, would satisfy the Fourth Amend-
ment, there would be no occasion for enjoin-

23.  [icj The injunction entered by the Dis-ing the inspections authorized by § 8(a).

trict Court, however, should not be under-
stood to forbid the Secretary from exercising
the inspection authority conferred by 88 pur-
suant to regulations and judicial process that
satisfy the Fourth Amendment. The District
Court did not address the issue whether the
order for inspection that was issued in this
case was the functional equivalent of a war-
rant, and the Secretary has limited his sub-
mission in this case to the constitutionality of
a warrantless search of the Barlow establish-

1. "The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures,
shall not be violated . . . ."

2. "[A]Ind no Warrants shall issue, but upon
probable cause, supported by Oath or affirma-
tion, and particularly describing the place to
be searched, and the persons or things to be

seized.”
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able” wilhin the meaning of the first
Clause.

In cases involving the investiga-
tion of criminal activity, the Court
has held that the reasonableness of
a search generally depends upon
whether it was conducted pursuant
to a valid warrant. See, e.g., Coolidge
v New Hampshire, 403 US 443, 29 L
Ed 2d 564, 91 S Ct 2022. There is,
however, also a category of searches
which are reasonable within the
meaning of the first Clause even
though the probable-cauuse require-
ment of the Warrant Clause cannot
be satisfied. See United States v
Martinez-Fuerte, 428 US 543, 49 L
Ed 2d 1116, 96 S Ct 3074; Terry v
Ohio, 392 US 1, 20 L Ed 2d 889, 88 S
Ct 1868, 44 Ohio Ops 2d 383; South
Dakota v Opperman, 428 US 364, 49
L Ed 2d 1000, 96 S Ct 3092; United
States v Biswell, 406 US 311, 32 L
Ed 2d 87, 92 S Ct 1593. The regula-
tory inspection program challenged
in this case, in my judgment, falls
within this category.

The warrant requirement is linked
"textually ... to the probable-cause
concept” in the Warrant Clause.
South Dakota v Opperman, supra, at
370 n 5, 49 L Ed 2d 1000, 96 S Ct
3092. The routine OSHA inspections
are, by definition, not based on cause
to believe there is a violation on the
premises to be inspected. Hence, if
the inspections were measured
against the requirements of the
W arrant Clause, they would be auto-
matically and unequivocally unrea-
sonable.

[436 US 327]
Because of the acknowledged im-

SLEA

portance and reasonableness of rou-
tine inspections in the enforcement
of federal regulatory statutes such
as OSIIA, the Court recognizes that
requiring full compliance with the
W arrant Clause would invalidate all
such inspection programs. Yet,
rather than simply analyzing such
programs under the "Reasonable-
ness” Clause of the Fourth Amend-
ment, the Court holds the OSHA
program invalid under the Warrant
Clause and then avoids a blanket
prohibition on all routine, regulatory
inspections by relying on the notion
that the "probable cause" require-
ment in the Warrant Clause may be
relaxed whenever the Court believes
that the governmental need to con-
duct a category of "searches” out-

weighs the intrusion on interests
protected by the Fourth Amend-
ment.

The Court’s approach disregards
the plain language of the Warrant
Clause and is unfaithful to the bal-
ance struck by the Framers of the
Fourth Amendment—"the one pro-
cedural safeguard in the Constitu-
tion that grew directly out of the
events which immediately preceded
the revolutionary strugg with Eng-
land.”3 This preconstitui nal his-
tory includes the controversy in Eng-
land over the issuance of general
warrants to aid enforcement of the
seditious libel laws and the colonial
experience with writs of assistance
issued to facilitate collection of the
various import duties imposed by
Parliament. The Framers’ familiar-
ity with the abuses attending the
issuance of such general warrants
provided the principal stimulus for
the restraints on arbitrary govern-
mental intrusions embodied in the
Fourth Amendment.

3.J, Landynski, Search and Seizure and the Supreme Court 19 (1966).
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"[0Jur constitutional fathers were
not concerned about warrantless
searches, but about overreaching
warrants. It is perhaps too much
to say that they feared the war-
rant more than the search, but it
is plain enough that the warrant
was the prime object of their con-

cern. Far from
[436 US 328]

looking at the war-
rant as a protection against unrea-
sonable searches, they saw it as an
authority for unreasonable and op-
pressive searches . . . ,”4

Since the general warrant, not the
warrantless search, was the immedi-
ate evil at which the Fourth Amend-
ment was directed, it is not surpris-
ing that the Framers placed precise
limits on its issuance. The require-
ment that a warrant only issue on a
showing of particularized probable
cause was the means adopted to cir-
cumscribe the warrant power. While
the subsequent course of Fourth
Amendment jurisprudence in this
Court emphasizes the dangers posed
by warrantless searches conducted
without probable cause, it is the gen-
eral reasonableness standard in the
first Clause, not the W arrant Clause,
that the Framers adopted to limit
this category of searches. It is, of
course, true that the existence of a
valid warrant normally satisfies the
reasonableness requirei. nt under
the Fourth Amendment. But we
should not dilute the requirements
of the W arrant Clause in an effort to
force every kind of governmental
intrusion which satisfies the Fourth
Amendment definition of a "search”
into a judicially developed, warrant-
preference scheme.

4. T. Taylor, Two Studies in Constitutional

Interpretation 41 (1969),

Fidelity to the original under-
standing of the Fourth Amendment,
therefore, leads to the conclusion
that the Warrant Clause has no ap-
plication to routine, regulatory in-
spections of commercial premises. If
such inspections are valid, it is be-
cause they comport with the ulti-
mate reasonableness standard of the
Fourth Amendment. If the Court
were correct in its view that such
inspections, if undertaken without a
warrant, are unreasonable in the
constitutional sense, the issuance of
a "new-fangled warrant”—to use
Mr. Justice Clark’s characteristically
expressive term—without any true
showing of particularized probable
cause would not be sufficient to vali-
date them.5

[436 US 329]
|

Even if a warrant issued without
probable cause were faithful to the
W arrant Clause, | could not accept
the Court’s holding that the Govern-
ment’s inspections program is consti-
tutionally unreasonable because it
fails to require such a warrant pro-
cedure. In determining whether a
warrant is a necessary safeguard in
a given class of cases, "the Court has
weighed the public interest against
the Fourth Amendment interest of
the individual . . . .” United States
v Martinez-Fuerte, supra, at 555, 49
L Ed 2d 1116, 96 S Ct 3074. Several
considerations persuade me that this
balance should be struck in favor of
the routine inspections authorized
by Congress.

Congress has determined that reg-
ulation and supervision of safety in

5. See v Seattle, 387 US 541, 547, 18 L Ed
2d 943, 87 S Ct 1737 (Clark, J., dissenting).
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the work place furthers an impor-
tant public interest and that the
power to conduct warrantless
searches is necessary to accomplish
the safety goals of the legislation. In
assessing the public interest side of
the Fourth Amendment balance,
however, the Court today substitutes
its judgment for that of Congress on
the question of what inspection au-
thority is needed to effectuate the
purposes of the Act. The Court
states that if surprise is truly an
important ingredient of an effective,
representative inspection program, it
can be retained by obtaining ex
parte warrants in advance. The
Court assures the Secretary that this
will not unduly burden enforcement
resources because most employers
will consent to inspection.

The Court’s analysis does not per-
suade me that Congress’ determina-
tion that the warrantless inspection
power as a necessary adjunct of the
exercise of the regulatory power is
unreasonable. It was surely not un-
reasonable to conclude that the rate
at which employers deny entry to
inspectors would increase if covered
businesses, which may have safety
violations on their premises, have a
right to deny warrantless entry to a
compliance inspector. The Court is
correct that this problem could be
avoided by requiring inspectors to
obtain a warrant prior to every in-

spection visit. But the adoption of
[436 US 330

such a practice undercuts the
Court’s explanation of why a war-
rant requirement would not create
undue enforcement problems. For,
even if it were true that many em-
ployers would not exercise their
right to demand a warrant, it would
provide little solace to those charged
with administration of OSHA; faced
with an increase in the rate of refus-

2
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als and the added costs generated by
futile trips to inspection sites where
entry is denied, officials may be com-
pelled to adopt a general practice of
obtaining warrants in advance.
While the Court’s prediction of the
effect a warrant requirement would
have on the behavior of covered em-
ployers may turn out to be accurate,
its judgment is essentially empirical.
On such an issue, | would defer to
Congress’ judgment regarding the
importance of a warrantless search
power to the OSHA enforcement
scheme.

The Court also appears uncomfort-
able with the notion of second-guess-
ing Congress and the Secretary on
the question of how the substantive
goals of OSHA can best be achieved.
Thus, the Court offers an alternative
explanation for its refusal to accept
the legislative judgment. We are told
that, in any event, the Secretary,
who is charged with enforcement of
the Act, has indicated that inspec-
tions without delay are not essential
to the enforcement scheme. The
Court bases this conclusion on a reg-
ulation prescribing the administra-
tive response when a compliance in-
spector is denied entry. It provides:
"The Area Director shall immedi-
ately consult with the Assistant Re-
gional Director and the Regional So-
licitor, who shall promptly take ap-
propriate action, including compul-
sory process, if necessary.” 29 CFR
§ 1903.4 (1977). The Court views this
regulation as an admission by the
Secretary that no enforcement prob-
lem is generated by permitting em-
ployers to deny entry and delaying
the inspection until a warrant has
been obtained. | disagree. The regu-
lation was promulgated against the
background of a statutory right to im-
mediate entry, of which covered em-
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ployers are presumably
[436 US 331]

aware and
which Congress and the Secretary
obviously thought would keep deni-
als of entry to a minimum. In these
circumstances, it was surely not un-
reasonable for the Secretary to
adopt an orderly procedure for deal-
ing with what he believed would be
the occasional denial of entry. The
regulation does not imply a judg-
ment by the Secretary that delay
caused by numerous denials of entry
would be administratively accepta-
ble.

Even if a warrant requirement
does not "frustrate” the legislative
purpose, the Court has no authority
to impose an additional burden on
the Secretary unless that burden is
required to protect the employer’s
Fourth Amendment interests.6 The
essential function of the traditional
warrant requirement is the interpo-
sition of a neutral magistrate be-
tween the citizen and the presuma-
bly zealous law enforcement officer
so that there might be an objective
determination of probable cause. But
this purpose is not served by the
new-fangled inspection warrant. As
the Court acknowledges, the inspec-
tor’s "entitlement to inspect will not
depend on his demonstrating proba-
ble cause to believe that conditions
in violation of OSHA exist on the
premises. For purposes of an
administrative search such as this,
probable cause justifying the issu-
ance of a warrant may be based . . .
on a showing that ‘reasonable legis-
lative or administrative standards
for conducting an . . . inspection are

6. When
cognizant of the fact that in light of the
enormity of the enforcement task "the num-
ber of inspections which it would be desirable
to have made will undoubtedly for on unfore-
seeable period, exceed the capacity of the

it passed OSHA, Congress was

satisfied with respect to a particular
[establishment].”” Ante, at 320, 56 L
Ed 2d, at 316. To obtain a warrant,
the inspector need only show that "a
specific business has been chosen for
an OSHA search on the basis of a
general administrative plan for the

enforcement of the Act derived
[436 US 332]

from neutral sources . . . .
Ante, at 321, 56 L Ed 2d, at 316.
Thus, the only question for the mag-
istrate’s consideration is whether
the contemplated inspection deviates
from an inspection schedule drawn
up by higher level agency officials.

Unlike the traditional warrant,
the inspection warrant provides no
protection against the search itself
for employers who the Government
has no reason to suspect are violat-
ing OSHA regulations. The Court
plainly accepts the proposition that
random health and safety inspec-
tions are reasonable. It does not
question Congress’ determination
that the public interest in work-
places free from health and safety
hazards outweighs the employer’
desire to conduct his business only
in the presence of permittees, except
in those rare instances when the
Government has probable cause to
suspect that the premises harbor a
violation of the law.

W hat purposes, then, are served
by the administrative warrant proce-
dure? The inspection warrant pur-
ports to serve three functions: to
inform the employer that the inspec-
tion is authorized by the statute, to
advise him of the lawful limits of
the inspection, and to assure him

inspection force . . . ." Senate Committee on
Labor nnd Public Welfare, Legislative History
of the Occupational Safety and Health Act of
1970, 92d Cong, 1st Sess, 152 (Comm Print
1971).

3
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that the person demanding entry is
an authorized inspector. Camara v
Municipal Court, 387 US 523, 532,
18 L Ed 2d 930, 87 S Ct 1727. An
examination of these functions in
the OSHA context reveals that the
inspection warrant adds little to the
protections already afforded by the
statute and pertinent regulations,
and the slight additional benefit it
might provide is insufficient to iden-
tify a constitutional violation or to
justify overriding Congress’ judg-
ment that the power to conduct war-
rantless inspections is essential.

The inspection warrant is sup-
posed to assure the employer that
the inspection is in fact routine, and
that the inspector has not improp-
erly departed from the program of
representative  inspections  estab-
lished by responsible officials. But to
the extent that harassment inspec-
tions would be reduced by the neces-
sity of obtaining a warrant, the Sec-
retary’s present enforcement scheme

would have precisely the same effect.
[436 US 333]

The representative inspections are
conducted "'in accordance with
criteria based upon accident experi-
ence and the number of employees
exposed in particular industries.””
Ante, at 321 n 17, 56 L Ed 2d, at
316. If, under the present scheme,
entry to covered premises is denied,
the inspector can gain entry only by
informing his administrative superi-
ors of the refusal and seeking a
court order requiring the employer
to submit to the inspection. The in-
spector who would like to conduct a
nonroutine search isjust as likely to
be deterred by the prospect of in-
forming his superiors of his inten-
tion and of making false representa-
tions to the court when he seeks
compulsory process as by the pros-
pect of having to make bad-faith
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representations in nn ex pnrle war-
rant proceeding.

The other two asserted purposes of
the administrative warrant are also
adequately achieved under the exist-
ing scheme. If the employer has
doubts about the official status of the
inspector, he is given adequate op-
portunity to reassure himself in this
regard before permitting entry. The
OSHA inspector’ statutory right to
enter the premises is conditioned
upon the presentation of appropriate
credentials. 29 USC §657(a)(1) [29
USCS §657(a)(1)]. These credentials
state the inspector’s name, identify
him as an OSHA compliance officer,
and contain his photograph and sig-
nature. If the employer still has
doubts, he may make a toll-free call
to verify the inspector’s authority.
Usery v Godfrey Brake & Supply
Service, Inc. 545 F2d 52, 54 (CAS8
1976), or simply deny entry and
await the presentation of a court
order.

"The warrant is not needed to in-
form the employer of the lawful lim-
its of an OSHA inspector. The stat-
ute expressly provides that the in-
spection may enter all areas in a
covered business “where work is per-
formed by an emplo ee of an em-
ployer,” 29 USC §657(a)(1) [29 USCS
8§657(a)(1)], "to inspect and investi-
gate during regular working hours
and at other reasonable times, and
within reasonable limits and in a
reasonable manner ... all pertinent
conditions, structures, machines, ap-

paratus,
[436 US 334]

devices, equipment, and materials
therein. . . .” 29 USC §657(a)(2) [29
USCS §657(a)(2)], See r.Iso 29 CFR
§1903 (1977). While it is true that

the inspection power granted by
Congress is broad, the warrant pro-
cedure required by the Court
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does not purport to restrict this
power but simply to ensure that the
employer is apprised of its scope.
Since both the statute and the perti-
nent regulations perform this infor-
mational function, n warrunt is su-
perfluous.

Requiring the inspection warrant,
therefore, adds little in the way of
protection to that already provided
under the existing enforcement
scheme. In these circumstances, the
warrant is essentially a formality. In
view of the obviously enormous cost
of enforcing a health and safety
scheme of the dimensions of OSHA,
this Court should not, in the guise of
construing the Fourth Amendment,
require formalities which merely
place an additional strain on already
overtaxed federal resources.

Congress, like this Court, has an
obligation to obey the mandate of
the Fourth Amendment. In the past
the Court "has been particularly
sensitive to the Amendment’s broad
standard of ‘reasonableness’ where

. authorizing statutes permitted
the challenged searches.” Almeida-
Sanchez v United States, 413 US
266, 290, 37 L Ed 2d 596, 93 S Ct
2535 (White, J., dissenting). In
United States v Martinez-Fuerte,
428 US 543, 49 L Ed 2d 1116, 96 S
Ct 3074,, for example, respondents
challenged the routine stopping of
vehicles to check for aliens at per-
manent checkpoints located away
from the border. The checkpoints
were established pursuant to statu-
tory authority and their location and
operation were governed by adminis-
trative criteria. The Court rejected
respondents’ argument that the con-
stitutional reasonableness of the lo-
cation and operation of the fixed
checkpoints should be reviewed in a

Camara warrant proceeding. The
Court observed that the reassuring
purposes of the inspection warrunt
were adequately served by the visi-
ble manifestations of authority ex-
hibited at the fixed checkpoints.

(43(i US 335)

Moreover, although the location
and method of operation of the fixed
checkpoints were deemed critical to
the constitutional reasonableness of
the challenged stops, the Court did
not require Border Patrol officials to
obtain a warrant based on a showing
that the checkpoints were located
and operated in accordance with ad-
ministrative standards. Indeed, the
Court observed that, "[t’ .e choice of
checkpoint locations must be left
largely to the discretion of Border
Patrol officials, to be exercised in
accordance with statutes and regula-
tions that may be applicable
[and] [m]any incidents of checkpoint
operation also must be committed to
the discretion of such officials.” 428
US, at 559-560, n 13, 49 L Ed 2d
1116, 96 S Ct 3074. The Court had
no difficulty assuming that those offi-
cials responsible for allocating lim-
ited enforcement resources would be
"unlikely to locate a checkpoint
where it bears arbitrarily or oppres-
sively on motorists as a class.” Id., at
559, 49 L Ed 2d 1116, 96 S Ct 3074.

The Court’s recognition of Con-
gress’ role in balancing the public
interest advanced by various regula-
tory statutes and the private inter-
est in being free from arbitrary gov-
ernmental intrusion has not been
limited to situations in which, for
example, Congress is exercising its
special power to exclude aliens. Un-
til today, we have not rejected a
congressional judgment concerning
the reasonableness of a category of
regulatory inspections of commercial
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promises.7 While businesses are un-
questionably entitled to Fourth
Amendment protection, we have
"recognized that a business, by its
special nature and voluntary exis-
tence, may open itself to intrusions
that would not be permissible in u

purely private context.”
[486 US 330)

G. M. Leas-
ing Corp. v United States, 429 US
338, 353, 50 L Ed 2d 530, 97 S Ct
619. Thus, in Colannade Catering
Corp. v United States, 397 US 72, 25
L Ed 2d 60, 90 S Ct 774, the Court
recognized the reasonableness of a
statutory authorization to inspect
the premises of a caterer dealing in
alcoholic  beverages, noting that
"Congress has broad power to design
such powers of inspection under the
liquor laws as it deems necessary to
meet the evils at hand.” Id., at 76,
25 L Ed 2d 60, 90 S Ct 774. And in
United States v Biswell, 406 US 31x
32 L Ed 2d 87, 92 S Ct 1593, the
Court sustained the authority to con-
duct warrantless searches of firearm
dealers under the Gun Control Act
of 1968 primarily on the basis of the
reasonableness of the congressional
evaluation of the interests at stake.8

The Court, however, concludes
that the deference accorded Con-
gress in Biswell and Colonnale

should be limited to situations where

7. The Court's rejection of a legislative
judgment regarding the reasonableness of the
OSHA inspection program is especially puz-
zling in light of recent decisions finding law
enforcement practices constitutionally reason-
able, even though those practices involved
significantly more individual discretion than
the OSHA program. See, e.g., Terry v Ohio,
392 US 1, 20 L Ed 2d 889, 88 S Ct 1868, 44
Ohio Ops 2d 383; Adams v Williams, 407 US
143, 32 L Ed 2d 612, 92 S Ct 1921; Cady v
Dombrowski, 413 US 433, 37 L Ed 2d 706, 93
S Ct 2523; South Dakota v Opperman, 428 US
364, 49 L Ed 2d 1000. 96 S Ct 3092.

8. The Court held-
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the evils addressed by the regulatory
statute are peculiar to a specific in-
dustry nnd that industry is one
which has long been subject to Gov-
ernment regulation. The Court rea-
sons that only in those situations
can it be said that a person who
enguges in business will be aware of
and consent to routine, regulatory
inspections. | cannot agree that the
respect due the congressional judg-
ment should be so narrowly con-
fined.

In the first place, the longevity of
a regulatory program does not, in
my judgment, have any bearing on
the reasonableness of routine inspec-
tions necessary to achieve adequate
enforcement of that program. Con-

gress’ conception of what constitute
[436 US 337]

urgent federal interests need not
remain static. The recent vintage of
public and congressional awareness
of the dangers posed by health and
safety hazards in the workplace is
not a basis for according less respect
to the considered judgment of Con-
gress. Indeed, in Biswell, the Court
upheld an inspection program autho-
rized by a regulatory statute enacted
in 1968. The Court there noted that
"[fjederal regulation of the interstate
traffic in firearms is not as deeply
rooted in history as is governmental
control of the liquor industry, but

"In the context of a regulatory inspection
system of business premises that is carefully
in time, place, and scope, the legality of the
search depends ... on the authority of a
valid statute.

"We have little difficulty in concluding that
where, as here, regulatory inspections further
urgent federal interest, and the possibilities of
abuse and the threat to privacy are not of
impressive dimensions, the inspection may
proceed without a warrant where specifically
authorized by statute." 406 US, at 315, 317,
32 L Ed 2d 87, 92 S Ct 1593.
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close scrutiny of this traffic is unde-
niably" an urgent federal interest.
406 US, at 315, 32 L Ed 2d 87, 92 S
Ct 1593. Thus, the critical fact is the
congressional determination that
federal regulation would further sig-
nificant public interests, not the date
that determination was made.

In the second place, J see no basis
for the Court’s conclusion that a
congressional determination that a
category of regulatory inspections is
reasonable need only be respected
when Congress is legislating on an
industry-by-industry basis. The perti-
nent inquiry is not whether the in-
spection program is authorized by a
regulatory statute directed at a sin-
gle industry, but whether Congress
has limited the exercise of the in-
spection power to those commercial
premises where the evils at which
the statute is directed are to be
found. Thus, in Biswell, if Congress
had authorized inspections of all
commercial premises as a means of
restricting the illegal traffic in fire-
arms, the Court would have found
the inspection program unreasona-
ble; the power to inspect was upheld
because it was tailored to the subject
matter of Congress’ proper exercise
of regulatory power. Similarly,
OSHA is directed at health and
safety hazards in the workplace, and
the inspection power eranted the
Secretary extends only to those
areas where such hazards are likely
to be found.

the Court would distin-

Finally,
guish the respect accorded Congress
judgment in Colonnade and Biswell
on the ground that businesses en-

9. What the Court actually decided in Cam-

ara v Municipal Court, 387 US 523, 18 L Ed
2d 930, 87 S Ct 1727, and See v Seattle, 387
US 541, 18 L Ed 2d 943, 87 S Ct 1737, does
not require the result it reaches today. Cam-
ara involved a residence, rather than a busi-

in the

gaged liguor and firearms
industry accept the burdens as

well as the benefits of their trade
>

[436 US 338]

Ante, at 313, 56 L Ed 2d, at 312. In
the Court’s view, such businesses
consent to the restrictions placed
upon them, while it would be fiction
to conclude that a businessman sub-
ject to OSHA consented to routine
safety inspections. In fact, however,
consent is fictional in both contexts.
Here, as well as in Biswell, busi-
nesses are required to be aware of
and comply with regulations govern-
ing their business activities. In both
situations, the validity of the regula-
tions depends not upon the consent
of those regulated, but on the exis-
tence of a federal statute embodying
a congressional determination that
the public interest in the health of
the Nation’s work force or the limi-
tation of illegal firearms traffic out-
weighs the businessman’s interest in
preventing a Government inspector
from viewing those areas of his
premises which relate to the subject
m atter of the regulation.

The case before us involves an
attempt to conduct a warrantless
search of the working area of an
electrical and plumbing contractor.
The statute authorizes such an in-
spection during reasonable hours.
The inspection is limited to those
areas over which Congress has exer-
cised its proper legislative author-
ity.9 The area is also one to which
employees

[436 US 339]
have regular access with-
out any suggestion that the work

performed or the equipment used

ness establishment; although the Fourth
Amendment extends its protection to commer-
cial buildings, the central importance of pro-
tecting residential privacy is manifest. The
building involved in See was. of course, a
commercial establishment, but a holding that

£2/4
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has any special claim to confidential-
ity.10 Congress has determined that
industrial safety is an urgent federal
interest requiring regulation and su-
pervision, and further, that warrant-
less inspections are necessary to ac-
complish the safety goals of the leg-
islation. While one may question the

a locked warehouse may not be entered pur-
suant to a general authorization to "enter all
buildings and premises, except the interior of
dwellings, as often as may be necessary,"” 387
US, at 541, 18 L Ed 2d 943, 87 S Ct 1737,
need not be extended to cover more carefully
delineated grants of authority. My view that
the See holding should be narrowly confined
is influenced by my favorable opinion of the
dissent written by Mr. Justice Clark and
joined by Justices Harlan and Stewart. As
Colonnade and Biswell demonstrate, however,
the doctrine of stare decisis does not compel
the Court to extend those cases to govern
today’s holding.

Sped

wisdom of pervasive governmental
oversight of industrial life, 1 decline
to question Congress’ judgment that
the inspection power is a necessary
enforcement device in achieving the
goals of a valid exercise of regula-
tory power.1l

| respectfully dissent.

11. The decision today renders presump-
tively invalid numerous inspection provisions
in federal regulatory statutes. E.g., 30 USC
8813 (Federal Coal Mine Health and Safety
Act of 1969) [30 USCS §813]; 30 USC §§ 723,
724 (Federal Metal and Nonmetallic Mine
Safety Act) [30 USCS §8§723, 724]; 21 USC
8603 (inspection of meat and food products)
[21 USCS §603]. The fact that some of these
provisions apply only to a single industry, as
noted above, does not alter this fact. And the
fact that some "envision resort to federal-
court enforcement when entry is refused” is
also irrelevant since the OSHA inspection

10.  The Act ard pertinent regulation pro-program invalidated here requires compulsory

vide protection for any trade secrets of the
employer. 29 USC §8664-665 [29 USCS
88 664-665]; 29 CFR § 1903.9 (1977).

process when a compliance inspector has been
denied entry. Ante, at 321, 56 L Ed 2d, at 317.
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SUMMARY

In these two, consolidated cases, the major questions presented were
whether a writ of habeas corpus ad prosequendum, issued by a Federal
District Court to state prison authorities to secure the presence of a state
prisoner in the federal court to stand trial on federal criminal charges,
constituted either a "detainer” or a "written request for temporary custody”
within the meaning of the Interstate Agreement on Detainers (see 18 USCS
App)—which prescribes procedures by which a member state (including the
United States) may obtain for trial a prisoner incarcerated in another
member jurisdiction by filing a "detainer” and a "request” for temporary
custody. In the first case (No. 76-1596), the United States District Court for
the Eastern District of New York issued writs of habeas corpus ad prose-
guendum to New York prison authorities to secure the presence of two state
prisoners for arraignment on federal criminal charges. After the prisoners
pleaded not guilty, and after their trial dates were set, the District Court,
because of overcrowded federal facilities, directed that the prisoners be
returned to their respective state prisons to await their federal trials.
Subsequently, the District Court granted the prisoners’ motions to dismiss
the indictments, holding that the Agreement governed their removal from
state custody by means of the writs of habeas corpus ad prosequendum, and
that the government had violated the Agreement’s requirement that a
prisoner must be tried in the receiving state before being returned to the

Briefs of Counsel, p 834, infra.
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[8,9] If « court docs stuy the statutory
claim, it must nonetheless "consider the em-
ployee’s [statutory] claim de novo.” Alex-
ander, 415 U.S. at 60, 95 S.Ct, at 1025. The
findings of the arbitrator on factual mat-
ters "may I>e admitted as evidence and ac—
corded such weight as the court deems «p
propriate." Id. In its consideration of the
weight to be given the arbitrator's decision,
the court should consider the adequacy of
the record with respect to the section 510
claim, the procedures used in the arbitral
forum, and the significance of new evidence
that has been produced through pretrial
discovery. Cf. Alexander, 415 U.S. at 60 n.
21,95 S.Ct. at 1025 n. 21 (factors to consider
in exercising discretion to accept arbitral
findings in Title VII case). In the end, the
court must exercise its discretion based on
the circumstances of each individual case,
while keeping in mind that the courts are
the forum that must ultimately decide these

statutory claims. Id.

CONCLUSION

We reverse the district court’'s finding
that the decision on the first grievance is
res judicata of the employees’ statutory
claim. We remand the case to the district
court to decide whether the statutory claim
should be stayed pending the determination
of the August 13, 1981 grievance. When
the employees proceed with their statutory
claim, the claim must be considered de
novo, subject to the appropriate deference
due the arbitrator's findings on factual

matters.

*Appeal from the United States District Court
for i,ie Southern District of California Gordon
Thompson, Jr., District Judge, Presiding.

John R. HALELO, Andrew Custagnola,
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Action was brought challenging validi-
ty of regulation requiring vessel owners to
consent to placement of observers, who
could collect data which could be used in
civil or criminal penalty proceedings against
owners, as condition of obtaining commer-
cial fishing permit under the Marine Mam-
mal Protection Act. The United States
District Court for the Southern District of
California, Gordon Thompson, Jr., J., 519
F.Supp. 573, granted declaratory judgment
invalidating the regulation, and the Secre—
tary of Commerce appealed. This appeal
was taken en banc along with an appeal
from an order of the United States District

Court for the Central District of California,

** Appeal from the United States District Court
for the Central District of California Laughlin
Waters, District Judge, Presiding.
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Luughlin E. Waters, J ,on remand, GJH F.2d
1233, denying a motion to suppress evidence
of observer-collected data in a civil forfei-
ture proceeding. Thu Court of Appeals,
Alarcon, Circuit Judge, held that: (1) regu-
lation, although not expressly authorized by
the Act, was implicitly authorized by the
broad rule-making power delegated to the
Secretary by the Act, and (2) thu closely
regulated industry exception to the Fourth
Amendment applied to the regulation.

Judgment of the Southern District re-
versed and remanded; judgment of Central
District affirmed.

Pregerson, and Nelson, Circuit Judges,
filed concurring opinions.

Tang, Circuit Judge, filed a dissenting
opinion in which Ferguson, Circuit Judge,
joined and Canby, Circuit Judge, joined in
part.
filed a dis-

Ferguson, Circuit Judge,

senting opinion.

1. Fish g=>1G

Regulation requiring vessel owners to
consent to placement of observers, who
could collect data which could be used in
civil or criminal penalty proceedings against
owners, as condition of obtaining commer-
cial fisiiing permit under Marine Mammal
Protection Act, although not expressly au-
thorized by the Act, was valid where it was
implicit in broad rule-making authority del-
egated to Secretary of Commerce to imple-
ment the Act and was consistent with ob-
jective and directives of the Act and where
Congress amended the Act without disturb-
ing the regulation. Marine Mammal Pro-
tection Act of 1972, 88 103(a, f), 104,
104(d)(1), (f, h), as amended, 16 U.S.C.A.
8§ 1373(a, f), 1374, 1374(d)(1), (f, h).

2. Fish <3=16

Fact that Congress authorized funds
only for program placing observers on ves-
sels for which fishing permits under the
Marine Mammal Protection Act had been
obtained did not indicate intent to ban ob-
server nroprnm at. end of the tum

il FEDERAL RERRTER, 2 FRIES

porpoise but thereafter Secretary of Com-
merce was authorized to waive moratorium
and to adopt appropriate regulations, Ma-
rine  Mnmmul Protection Act of 1072
8§ 101, 101(a)(2), (a)(3)(A), 103, as amend-’
ed, 10 U.S.C.A. 88 1371, 1371(a)(2),
(a)(3)(A), 1373.

3. Fish <=>10

Fact that bill lo authorize use for en-
forcement purjmses of data collected from
observers placed on had
obtained commercial fishing permits under
the Marine Mammal Protection Act was
introduced but not enacted did not demon-
strate congressional disapproval of observer
program where subsequent amendment of
the Act. did not alter power of Secretary of
Commerce to continue the program. Ma-
rine Mammal Protection Act of 1972, 8§ 101,
as amended, 16 U.S.C.A. § 1371.

vessels which

4. Scurches and Seizures *=>7(1)

Search within meaning of Fourth
Amendment involves governmental prying
into hidden places for that which is con-

cealed by persons exhibiting legitimate ex—
pectation of privacy. U.S.C.A. Const.

Amend. 4.

5. Searches and Seizures <s=7(10)

requiring vessel owner to
who

Regulation
consent to placement
could collect data which could be used in
civil or criminal penalty proceedings against
owners, as condition of obtaining commer-
cial fishing permits under Marine Mammal
Act, did not violate Fourth
was authorized by

of observers,

Protection
Amendment
closely regulated industry exception to war-
rant requirement and was reasonable. Ma-
rine Mammal Protection Act of 1972, § 101.
as amended, 16 U.S.C.A. § 1371; U.S.C-A
Const.Amend. 4.

since it

Raymond F. Zvetina, Haskins, Nugent,

Newham, Kane & Zvetina, San Diego, CaU
PoUU.; Hr.:., n r>o,, imps <
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Wayne S. Braveman, Tuttle & Taylor.
Dept, of Justice, Washington, D.C., for de-
fendantH-nppellants in Nos. 81-5800 and
81-5807, William N. Rammer, Gray, Cary,
Ames, & Frye, San Diego, Cnl., for dofen-
danls-appellunts in No. 82-5-133.

Appeals from the United States District
Courts for the Southern and Central Dis-

tricts of California.

Before BROWNING, SNEED, KENNE-
DY, ANDERSON. TANG, SCHROEDER,
PREGERSON, ALARCON, FERGUSON,
NELSON and CANBY, Circuit Judges.

ALARCON, Circuit Judge:

In Balelo v. Klutznick, 519 F.Supp. 573
(S.D.Cal.1981), plaintiffs-appcllees, who are
captains of tuna purse seiners (hereinafter
the Captains), instituted this action against
defendants-appellants (hereinafter the Sec-
retary) seeking declaratory and injunctive
relief.1 The district court granted a declar-—
atory judgment invalidating subsection (f)
of regulation 50 C.F.R. § 216.24 (1981) pro-
mulgated by the Secretary of Commerce2
pursuant to the Marine Mammal Protection
Act (hereinafter MMPA), 16 U.S.C. § 1371.

Under the regulation, the Captains are

permitted to take porpoise during commer-
cial fishing operations only if they comply
with certain conditions.3 They must allow
government observers to board and accom-
pany the vessel on regular fishing trips "for

1 Defendants-appellants include: the Secretary
of Commerce; the Administrators of National
Oceanic and Atmospheric Administration
(NOAA) and National Marine Fisheries Service
(NMFS), the Assistant Administrator for Fish-
eries; the Environmental Defense Fund, Inc,;
and the Defenders of Wildlife-.

2. The Secretary delegated authority to carry
out the provisions of the MMPA to the NOAA
Administrator and the Assistant Administrator
for Fisheries of the NMFS.

See, eg, 50 C.F.R. § 216.24(a)(1) (1981):
which states that:

No marint mammals may be taken in the

course of a commercial fishing operation un-

less: The taking constitutes an incidental

catch ..., ageneral permit and certificate(s)

of inclusion have been obtained and such

the purpose of research or observing opera-—
50 C.F.R. 216.24(f). The regulation
authorizes the collection of data

tions."
further
which may be used in MMPA enforcement
proceedings, hi.
that the regulation Wiis unconstitutional
only insofar as it permitted the use of ob-

The district court ruled

server collected data in MMPA enforcement
proceedings.

In United States v. $50,178.80, the Mone-
tary Value of 57 Tons of Tuna nntl Gladia-
tor Fishing, Inc., Cv. No. 79-4466-LEW
(MX) (C.D.Cal. April 21,1982), a civil forfei-
ture proceeding, the district court denied a
motion to suppress evidence of observer col-
lected data.

We have taken those matters en banc to
consider whether the regulation is valid un-
der the MMPA, and if so, whether it vio-
lates the fourth amendment. For the rea-
sons set forth below, we have concluded
that: (1) the regulation was authorized un-
der the broad rule-making power delegated
by Congress to the Secretary; (2) the regu-
lation the policies and
objectives of the MMPA; and (3) the regu-
lation falls within the pervasively regulated
industry exception to the warrant require—

is consistent with

ment of the fourth amendment.

FACTUAL AND STATUTORY
BACKGROUND

The Captains utilize a method of fishing
for yellow-fin the
incidental taking4 of certain species of por-

tuna which results in

taking is not in violation of such permit,

certificate(s) and regulation.
Section (c)(2) provides that "[i]n order to re-
ceive a certificate of Inclusion, the operator
shall have satisfactorily completed required
training.” 50 C.F.R. § 216.25(c)(2) (1981).
The certificate of inclusion must be renewed
annually.

4. 50 C.F.R. § 216.3 (1981) provides that:

“Take” means to harass, hunt, capture, col-
lect, or kill, or attempt to harass, hunt, cap-
ture, collect, or kill, any marine mammal,
including, without limitation, any of the fol-
lowing: The collection of dead animals, or
parts thereof; the restraint or detention of a
marine mammal, no matter how temporary;
tagging a marine mammal; or the negligent
or intentional operation of an aircraft or ves-
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poise. Porpoise tend to swim in association
with yellow-fin tuna in the eastern tropical
Pacific. The porpoise is larger and more
active on the ocean's surface. Thus, the
Captains can locate yellow-fin tuna by spot-
ting porpoise. Purse seine nets are then set
around schools of porpoises. The tuna
swimming beneath them are encircled when
the net is closed or “pursed” around them.
During this operation, significant numbers
Their
carcasses are discarded into the sea. In the
two years preceding the enactment of the
MMPA in 1972, the incidental taking result-
ed in more than 600,000 porpoise mortali-
ties. Committee for Humane Legislation
Inc. v. Richardson, 414 F.Supp. 297, 300
(D.D.C.), aff'd, 540 F.2d 1141 (D.C.Cir.1976).

of porpoise are injured or drowned.

Congress' overriding purpose in enacting
the MMPA was the protection of marine
mammals. Congress declared the immedi-
ate goal of the MMPA to be “that the
incidental kill or incidental serious injury of
marine mammals permitted in the course cl
comm.;r 'al fishing operations be reduced to
Nant levels approaching a zero mor-
16 U.S.C.

insk
tality and serious injury rate."

sel, or the doing of any other negligent or
intentional acts which result in the disturbing
or molesting of a marine mammal.

5, The testimony quoted by the court is that of
Captain Joe Medina who reported the results of
a new and old tests and asserted that the prob-
lem was “licked.” Committee for Humare
Legislation. Inc. v. Richardson, 414 F.Supp. at
301 n. 8 (quoting Hearings on HR 10420 Be-
fore the Subcomm on Fisheries and Wildlife
Conservation of the House Comm, on Merchant
Narire and Hsheries, 92d Cong., 1st Sess., part
1, at 348 (testimony of Captain Joe Medina)).
Thus, “Congressman Pelly ... proposed a tem-
porary moratorium ... 'to give the tuna fisher-
ies association an opportunity to develop what
they indicate is certainly a solution." Com
mittee for Humane Legislation, 414 F.Supp. at
301 n. 9 (quoting Hearingon HR 1042] supra,
at 407).

6. 16 U.S.C. § 1381 (1976) provides:

Commercial Fisheries gear development

(a) Research and development progrant re-
port to Congress; authorization of appropria
tiors.

The Secretary of the department in which the
National Oceanic and Atmospheric Adminis-
tration is operating (hereinafter referred to in
this section as th4 "Secretary") is hereby
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§ 1371(a)(2) (1976-19S2). To accomplish
this goal, Congress imposed a moratorium
taking and importing of marine
mammals. 10 U.S.C. § 1371(a) (1976-1982).
A two-year exemption from the moratori—
um for the taking of marine mammals inci-
dental to commercial fishing operations was
allowed. 16 U.S.C. § 1371(a)(2) (1976),
amended by 16 U.S.C. § 1371(a)(2) (1982).
The legislative history indicates that the
exemption was provided the
ment of these fishing gear modifications"
which industry representatives proffered as
a solution to the porpoise mortality prob-
lem. Committee for Humane Legislation,
414 F.Supp. at 301.5 In addition, the Act
directed the “immediate” undertaking of a
research and development program to de-
vise improved fishing methods and gear so
as to reduce the incidental taking of marine
in connection with commercial
16 U.S.C. § 1381(a) (1976).

on the

“for refine-

mammals
fishing.
Although the commercial fishing industry
was exempted for two years from the mora-
torium, the incidental taking of mammals
during this time was conditioned on indus-
try compliance with section 1381.6 See,

authorized and directed to immediately un-
dertake a program of research and develop-
ment for the purpose of devising improved
fishing methods and gear so as to reduce to
. the maximum extent practicable the inciden-
tal taking- of marine mammals in connection
with commercial fishing. At the end of the
full twenty-four calendar month period fol-
lowing the date of the enactment of this Act
[enacted Oct 21, 1972], the Secretary shall
deliver his report in writing to the Congress
with respect to the results of sucn research
and development. For the purposes of this
section, there is hereby authorized to be ap-
propriated the sum of $1,000,000 for the fis-
cal year ending June 30, 1973, and the same
amount for the next fiscal year. Funds ap-
propriated for this section shall remain avail-
able until expended.

(b) Reduction of level of taking of marire
mammals incidental 'o comnercial fishing
operations.

The Secretary, after consultation with the
Marine Mammal Commission, is authorized
and directed to issue, as soon as practicable,
such regulations, covering the twenty-four-
month period referred to in section [1371) of
this title as he deems necessary or advisable,
to reduce to the lowest practicable level the
taking of marine mammals incidental to com-
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e.g., 16 U.S.C. § 1371(a)(2; (1976), amended
by 16 U.S.C. § 1371(a)(2) (1982). Subsec-
tion (d) of section 1381 requires the industry
to allow agents of the Secretary “to board
and to accompany any commercial fishing
vessel ... on a regular fishing trip for the
purpose of conducting research or observing
operations in regard to the development of
improved fishing methods and gear as au-
thorized by this section." 16 U.S.C.
§ 1381(d) (1976-1982). Since expiration of
this two-year exemption in 1974, the taking
of marine mammals incidental to commer-
cial fishing must be pursuant to a permit
issued by the Secretary, 16 U.S.C.
§ 1371(a)(2), "subject to regulations pre-
scribed by the Secretary in accordance with
section 1373." 16 U.S.C. § 1371(a)(2)
(1976-1982).

Section 1373
in promulgating the regulations,

requires the Secretary to
consider,
the
mammal species and population stocks,” 16
U.S.C. § 1373(b)(1) (1976-1982), the
“marine ecosystem and related environmen-
16 U.S.C. § 1373(b)(3)
The regulations may also re-

"existing and future levels of marine
and

tal considerations,"
(1976-1982).
strict the taking of porpoise by species,
number, age, sex, or other factors. 16
U.S.C. § 1373(c) (1976-1982). In addition
to the rule-making authority conferred
upon the Secretary, 16 U.S.C. § 1373, the
MMPA provides for the imposition of civil

mercial fishing operations. Such regulations
shall be adopted pursuant to section 553 of
title 5, United States Code. In issuing such
regulations, the Secretary shall take into
account the results of any scientific research
under subsection (a) of this section and, in
each case, shall provide a reasonable time
not exceeding four months for the persons

affected to implement such regulations.
* * * * * *

(d) Research and observation.

Furthermore, after timely notice and during
the period of research provided in this sec-
tion, duly authorized agents of the Secretary
are hereby empowered to board and to ac-
company any commercial fishing vessel doc-
umented under the ,aws of the United States,
there being space available, on a regular fish-
ing trip for the purpose of conducting re-
search or observing operations in regard to
the development of improved fishing meth-
ods and gear as authorized by this section.

and criminal penalties for violations of the
provisions of the Act or the regulations or
permits issued thereunder. 16 U.S.C.

§ 1375(a) (1982).

In 1974, the Secretary promulgated a reg-
ulation, 50 C.F.R. § 216.24(f) (1974), in lan-
guage virtually identical to that set forth in
section 1381,7 the statutory observer pro-
gram, that required the placement of ob-

servers on vessels.

Pursuant to the powers granted under
the MMPA, the Secretary promulgated the
regulation at The challenged
effective January 1, 1981,
quires as a condition of engaging in fishing

issue here.

regulation, re-—

operations that vessel owners:
(1) ... [Sjhall, upon the proper notifica-
tion by the [NMFS],
duly authorized by- the secretary to ac-—
company the vessel on any or all regular
fishing trips for the purpose of conduct-
ing research and observing operations, in-
cluding collecting information which may
be used in civil or criminal penalty pro-
ceedings, forfeiture actions, or permit or
certificate sanctions.

* * * * * *

allow an observer

(4) The Secretary shall
payment of all reasonable costs directly
related to the quartering and maintaining
of such observers on board such vessels.
A vessel certificate holder who has been
notified that the vessel is required to

provide for the

Such research and observation shall be
carried out in such manner as to minimize
interference with fishing operations. The
Secretary shall provide for the cost of quar-
tering and maintaining such agents. No
master, operator, or owner of such a vessel
shall impair or in any way interfere with the
research or observation being earned out by
agents of the Secrets y pursuant to this sec-
tion.

7. 50 C.F.R. § 216.1-1(0 '1974), amended by 50
C.F.R. 8 216.14(0 (1981) provides in part:
Any duly authorized agents of the Secretary
may from time to time, after timely oral or
written notice to the vessel owner .... board
and/or accompany commercial fishing ves-
sels ... on regular fishing trips, for the pur-
pose of conducting research or observing op-
erations ....
To compare the text of section 1381(d), the
statutory observer program, see note 6 supra



B

carry an observer, via certified
from the National Marine Fisheries Ser-
vice, shall notify the office from which
the letter was received at least five days

letter

in advance of the fishing voyage to facili-
tate observer placement. A vessel certif-
icate holder who has failed to comply
with the provisions of this section may
not engage in fishing operations for
which a general permit is required.
50 C.F.R. § 216.24(f) (1981) (emphasis add-
ed),8
The Captains appear to have no objection
to the observers’ scientific role on board
ship. Their objection is directed solely at
those provisions of the 1981
which authorize the use of observer collect-
ed data in enforcement proceedings. In the
Captain’s opening brief we are told that:
"The District Court’s injunction properly
stripped the observer program of its unau-
thorized and impermissible search function
and restored it to its pristine role of pure
scientific fact-gathering.” Appellees’ open-
ing brief at 9 (emphasis added).

regulation

IMPLIED CONGRESSIONAL
AUTHORIZATION

[1] The first issue we must address
whether the 1981 regulation is authorized
by the rule-making power delegated by
Congress to the Secretary. See FCC w.

Schreiber, 381 U.S. 279, 290, 291, 85 S.Ct.

8. Subsections (2) and (3) and section (g) pro-

vide:
(2) Research and observation duties shall be
carried out in such a manner as to minimize
interference with commercial fishing opera-
tions. The navigator shall provide true ves-
sel locations by latitude and longitude, accu-
rate to the nearest minute, upon request by
the observer. No owner, master, operator, or
crew member of a certified vessel shall im-
pair or in any way interfere with the research
or observations being carried out.
(3) Marine mammals killed during fishing op-
erations which are accessible to crewmen
and requested from the certificate holder or
master by the observer shall be brought
aboard the vessel and retained for biological
processing, until released by the observer for
return to the ocean. Whole marine mam-
mals designated as biological specimens by
the observer shall be retained in cold storage
aboard the vessel until retrieved by authoriz-

is
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1459, 1467, 1468, 14 L.E<l1.2d 383 (1965)
(Court first addressed whether regulation
promulgated by agency was authorized by
statute); llaig v. Agee, 453 U.S. 280, 101
S.Ct. 2766, 69 L.Ed.2d 640 (1981) (same).

The Captains argue that the regulation
prescribing the observer program is invalid
because it was not expressly authorized by
Congress. The Captains contend that the
observer program is a constitutionally ques-
tionable method of enforcing regulatory
schemes and that under Greene v. McElroy,
360 U.S. 474, 79 S.Ct. 1400, 3 L.Ed.2d 1377
(1959) authorization for such a rule cannot
be found absent an explicit congressional
grant. Greene does not stand for the projt-
osition that Congress must expressly autho-
rize any action which might be challenged
Rather, the case
not be pre-

on constitutional grounds.
indicates that Congress will
sumed to have authorized agency methods
which depart radically from accepted
norms. In the matter before us, we are
being asked to decide whether a particular
warrantless search is authorized by Con-
gress and whether that search violates the

fourth amendment. Merely because some

warrantless searches may violate the fourth
amendment, it does not follow that no war-
rantless search may be undertaken pursu-—
ant to federal law absent express congres-
sional authr -ization. Unlike the types of
procedures at issue in Greene, certain types
of warrantless searches have traditionally

ed peisonnel of the National Marine Fisheries

Service when the vessel returns to port for

unloading.
*

* * * *

(9) Penalties and rewards: Any person or
vessel subject to the jurisdiction of the Unit-
ed States shall be subject to the penalties
provided for under the Act for the conduct of
fishing operations in violation of these regu-
lations. The Secretary shall recommend to
the Secretary of the Treasury that an amount
equal to one-half of the fine incurred but not
to exceed $2,500 be paid to any person who
furnishes information which leads to a con-
viction for a violation of these regulations.
Any officer, employee, or designated agent of
the United States or of any State or local
government who furnishes information of
renders service in the performance of s
official duties shall not be eligible for pa>-
ment under this section.
50 C.F.R. § 216.24(0, (g) (1981).
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been recognized as constitutionally valid.
See Henderson v. United States, 390 F.2d
805 (9th Cir. 1967) (border searches); United
States v. Robinson, 414 U.S. 218, VI S.Ct.
467, 38 L.Ed.2d 427 (1973) (search incident
to arrest); South Dakota v. Opperman, 428
U.S. 364, 96 S.Ct. 3092, 49 I,.Ed.2d 1000
(1S76) (inventory searches); Warden .
Hayden, 387 U.S. 294, 87 S.Ct. 1642, 18
L.Ed.2d 782 (1967) (exigent circumstances):
Donovan V. Dewey, 452 U.S. 594, 101 S.Ct.
2534, 69 L.Ed.2d 262 (1981) (regulated in-
dustry searches). Nothing in Greene pro-
hibits us from determining whether Con-
gress implicitly authorized the observer pro-
gram. In our discussions below, we reject
the contentions that the observer program
substantially departs from accepted meth-
ods of enforcing regulatory schemes, and
the Greene case is therefore inapplicable.

To determine wnether the regulation was
authorized by Congress, we must analyze
the language of the statute. Haig v. Agee,
453 U.S. 280, 289-90, 101 S.Ct. 2766, 2773,
69 L.Ed.2d 640 (1981). Section 1371 of the
MMPA provides in pertinent part:

There shall be a moratorium on the
taking and importation oi marine mam-
mals Marine mammals may be tak-
en incidentally in the course of commer-
cial fishing operations and permits may
be issued therefor under section 1374 ...
subject to regulations prescribed by the
Secretary in accordance with section
1373 The Secretary ... is authoriz-
ed and directed ... to determine when,
to what extent, if at all, and by what
means, it is compatible with this chapter
to waive the requirements of this section
so as to allow taking, or importing of any
marine mammal, ... and to adopt suit-
able regulations, issue permits, and make
determinations ... permitting and gov-
erning such taking and importing____

16 USC. 8§ 1371 (1976-1982) (emphasis
added).

Section 1373 provides that the Secretary
“shall prescribe such regulations with re-
spect to the taking ... as he deems neces-
sary and appropriate to .nsure that such
taking will not be to the disadvantage of

those species and will be consistent
with the purposes and policies set forth in
section 1361." 16 U.S.C. § 1373(a) (1976-
1982) (emphasis added). The Secretary is
required lo report to Congress every twelve
months on the status of the species and "to
describe those actions taken and those
measures believed necessary, including
where appropriate, the issuance of permits
. to assure the well being of such marine
mammals.” 16 U.S.C. § 1373(f).

Section 1374 provides that the Secretary
may issue permits and that he “shall pre-
scribe such procedures ns are necessary to
carry out this section." 16 U.S.C-
§ 1374(d)(1) (emphasis added). In addition,
the applicant for any permit “must demon-
strate to the Secretary that the taking ...
under such permit mvill be consistent with
the purposes of this Chapter ... and the
applicable regulations established under
section [1373]." Id. at § 13r4 (emphasis
added). The Secretary may issue general
permits for the "taking of marine mam-
mals" together with regulations to cover
the use of such permits which are “[cjonsis-
tent with the regulations prescribed pursu-
ant to section 1373 ... and the require-
ments of section 1371." 16 U.S.C.
§ 1374(h).

It is quite true that the MMPA does not
expressly confer upon the Secretary a pow-
er to impose, as a condition of obtaining a
permit, the stationing of an observer on a
vessel. In our view, however, that power is
implicit in the broad rule-making authority
expressly delegated to the Secretary. See
Haig v. Agee, 453 U.S. at 291, 101 S.Ct. at
2773-2774 (Secretary of State's power to
revoke passports is implicit in broad rule-
making authority conferred upon the Secre-
tary by the Passport Act).

The Supreme Court has admonished that
even though a statute does not explicitly
delegate a specific action, "particularly in
light of the ‘broad rule-making authority
granted” ... a consistent administrative
construction of that statute must be fol-
lowed by the courts " ‘unless there are com-
pelling indications that it is wrong™' ...."
Haig v. Agee, '153 U.S. at 291, 101 S.Ct. at
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2774, (citations omitted.) Accordingly, the
specific content of the* regulation need not
be expressly authorized. The regulation is
proper so long as it conforms lo the funda-
mental objective of the Act, rationally com-
plements its remedial scheme, Whirlpool
Corp. v. Marshall, 445 U.S. 1, 11, 12, 100
S.Ct. 883, 890, 891, 63 L.Ed.2d 154 (1980),
and "the policy [thereby] announced ... is
‘sufficiently substantial and consistent’ to
compel the conclusion that Congress ap-
proved it.” Haig, 453 U.S. at 307,101 S.Ct.
at 2782 (quoting Zemel v. Rusk, 381 U.S. 1,
12, 85 S.Ct. 1271, 1279, 14 L.Ed.2d 179
(1965)). Accord Mourning v. Family Publi-
cations Service, Inc., 411 U.S. 356, 369, 93
S.Ct. 1652, 1660-61, 36 L.Ed.2d 318 (1973);
United States v. Southwestern Cable Co.,
392 US. 157, 177, 88 S.Ct. 1994, 2005, 20
L.Ed.2d 1001 (1968) ("We may not in the
abse.ice of compelling evidence that such
was not Congress’ intention prohibit
administrative  action  imperative  for
achievement of an agency's ultimate pur-
poses.”).  (citation omitted); American
Trucking Ass’n v. United States, 344 U.S.
298, 310, 73 S.Ct. 307, 314-15, 97 L.Ed. 337
(1953) (Congress creates regulatory agen-
cies so that they will bring to their work
the expert’s familiarity with industry condi-
tions that delegating legislatures cannot be
expected to possess).

In Mourning, the Supreme Court upheld
the power of the Federal Reserve Board to
promulgate regulation "Z" pursuant to the
Board’s broad rule-making authority under
the Truth and Lending Act. 15 U.S.C.
§ 1604. The Court emphasized that:

Where the empowering provision of a

statute states simply that the agency may

"make ... such rules and regulations as

may be necessary to carry out the p )vi-

sions of this Act,” ... a regulation pro-

9. In its Declaration of Policy, Congress stated:
[T]ha; the protection and conservation of ma-
rine mammals is therefore necessary ....
Marine mammals have proven themselves to
be resources of great international signifi-
cance, esthetic and recreational as well as
economic, and it is the sense of the Congress
that they should be protected and encour-
aged to develop to the greatest extent feasi-
ble commensurate with sound policies of re-

mulgatcd thereunder will be sustained so

long as it is "reasonably related to the

purjioses of the enabling legislation."
411 U.S. at 369, 93 S.Ct. at 1660-1661. (cj.
tations omitted).

It appears to us that the regulation at
issue here is consistent with the objective
and directives of the MMPA. Requiring
the Captains to consent to the placement of
observers on their vessels as a condition of
obtaining a fishing permit is reasonably re-
lated to the purposes of the enabling legis-
lation. The paramount purpose of the Act
is "the protection and conservation of ma-
rine mammals." 16 U.S.C. § 13715 As the
D.C. Circuit has observed, the MMPA is to
be administered “for *he benefit of protect-
ed species, rather than for the benefit of
commercial exploitation.” Committee for
Humane Legislation, 540 F.2d at 1148,

Effective implementation of the MMPA
would be impossible without the use of ob-
servers for enforcement purposes. Under
the MMPA, any incidental taking of marine
mammals must be pursuant to a permit
issued by the Secretary. 16 U.S.C. § 137L
The permits must specify such factors as
the number, kind, age, sex, and location of
the mammals to be taken. 16 US.C.
§ 1374(b). Such limitations are necessary
to assure that the MMPAY goal of reducing
marine mammal mortality to the minimum
practical is met.

The affidavit offered by the government
on its motion for summary judgment dis-
closes that the use of on-board observers is
the only practicable method of enforcing
the limitations in MMPA permits. The
tuna vessels subject to the Secretary’s regu-
lation operate over thousands of square
miles of open ocean for months at a time.
No independent surveillance program could

scurce management and that the primary ob-
jective of their management should be to
maintain the health and stability of the ma-
rine ecosystem. Whenever consistent

this primary objective, it should be the goat
to obtain an optimum sustainable population
keeping in mind the optimum carrying capac-
ity of the habitat.

IC U.S.C. § 1361 (1976-1982).
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hope to be able lo verify whether or not a
particular vessel complied with its trip quo-
ta. Even if such a technically feasible sur-
veillance program were available, its costs
would be prohibitive. The observer pro-
grum is thus “necessary and appropriate to
insure that such tuking will not be to the
disadvantage of those species ... and will
be consistent with the purposes and policies
set forth in the [MMPA]." 16 U.S.C.
§ 1373(a). Because the observer program
is necessary for the enforcement of the
MMPA, it is within the authority granted to
the Secretary by Congress. See Southwes-
tern Cable, 392 U.S. 157, 88 S.Ct. 1994, 20
L.Ed.2d 1001 (authority normally presumed
for regulations necessary to enforce its stat-
utory mandate); cf. Mourning, 411 U.S. at
371-72, 93 S.Ct. at 1662 ("That some other
remedial provision might be preferable is
irrelevant. We have consistently held that
where reasonable minds may differ as to
which of several remedial measures should
be chosen, courts should defer to the in-
formed experience and judgment of the
agency to whom Congress delegated appro-
priate authority."). In addition, the Secre-
tary could not fulfill his duty under the

10. See, eg, Hearings on TunaPorpoise
Amendnents Before the Subcomm on FHisher-
ies and Wildlife Conservation and the Brwviron:
ment of the House Comm, on Merchant Marire
FHsheries, 94th Cong., 2d Sess., Ser. 29 (1976)
at 352-53 (government compliance plan to
court's order in Committee for Humare Legis-
lation, Inc. v. Richardson, 414 F.Supp. 297
(D.D.C.) affd, 540 F.2d 1141 (D.C.Cir.1976));
Hearings on Oversight of the Tuna-Porpoise
Problem Before the Subcomm on Fisheries and
Wildife Conservation and the Environnent of
the House Comm, on Merchant Marire and
FHsheries, 94th Cong., 2d Sess., Ser, 45 (1976)
at 212 (remarks of Dr. White); id at 223-24,
262 (remarks of Dr. Fox); Hearings on Reduc-
ing Porpoise Mbrtality Before the House
Comm on Merchant Marine and FHsheries,
95th Cong., 1st Sess. 3 (1977) at 209-10, 213,
215-17 (remarks of Dr. White); Hearings of
TunaPorpoise  Oversight Before the House
Comm on Merchant Marire and FHsheries, at
463 (remarks of Mr. Bonker); id at 465-66
(remarks of Mr. McCloskey); Hearings on
Owersight into the Marire Manmmmal Protection
Act Before the Senate Comm, on Commerce,
Science, and Trarsportation. 95th Cong., 1st
Sess., Ser. 12 at 17 (1977) (remarks of Dr.
"bite); Hearings on Marine Mammal Protec-

MMPA to make annual reports to Congress
if the observer program were discontinued.
See 16 U.S.C. § 1373(f); cf. FCC v. Schrcil)-
or, 381 U.S. at 294, 85 S.Ct. at 1469-1470
(rule promulgated by FCC necessary to exe-
cute its duty to make annual reports to
Congress).

In upholding the regulation, we are im-
pressed by the fact that Congress, through
oversight hearings, was made aware of the
continued existence of the observer pro-
gram. Congress was informed through
hearings conducted from 1976 to 1981 that
information gathered by observers might be
used in penalty proceedings.0 In 1981,
Congress amended the MMPA and did not
disturb the Secretary’ broad-rule making
authority in spite of this regulation.1l See
Haig v, Agee, 453 U.S. at 301 & n. 50, 101
S.Ct. at 2779 & n. 50 (quoting Zemel v.
Rusk, 381 U.S. at 21, 85 S.Ct. at 1283 (fact
that Congress left rule-making authority
untouched While amending Act gives rise to
presumption that Congress has adopted the
construction)). Thus, as in Haig v. Agee,
"the inference of congressional approval ‘is
supported by more than mere congre sional
inaction.”” 453 U.S. at 301, 101 S.Ct. at

tion Act Authorization Before Subcomm. on
FHsheries and Wildlife Conservation and the
Environment of the House Comm, on Merchant
Marire and Hsheries, 97th Cong., 1st Sess.,
Ser. 8 at 81-82 (1981) (remarks of Mr. Breaux
and Mr. Burney); id at 83-86 (remarks of Mr.
Hertel and Mr. Burney).

11. See Pub.L. No. 97-58. 95 Stai. 979, codified
at 16 U.S.C. § 1371(a)(2) (1982).

As one official explained, the observers start-
ed gathering compliance data in 1976. Hear-
ings on Reducing Porpoise Mbrtality and Tuna
Porpoise Oversight Before the Subcomm. on
Fsheries and \WIldife Conser\'ation and the
Environnent of the Comm, on Merchant Ma
rine and FHsheries, 95th Cong., 1st Sess. 465-66
(1977). The government compliance plan sub-
mitted in accordance with the order in Commit-
tee for Humane Legislation, Inc. v. Richardson,
540 F.2d 1141 (D.C.Cir.1976), was also the sub-
ject of 1977 oversight hearings, e.g, Hearings
on Marire Manmal Owersight Before the Sub-
comm. on Hsheries and Wildlife Conservation
and the Environnent of the Comm, on Mer-
chant Marire and Fsheries, 95th Cong., 1st
r ss. 20-2t (1977) (use of observers to collect
information on compliance is more effective
than aircraft surveillance).
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2779. (quoting Zemel v. Husk, 381 U.S. 1,
11-12, 85 S.Ct. 1271, 1283, 14 L.Ed.2d 179
(1965)); cf. Fredericks v. Kreps, 578 F.2d
555, 563 (5th Cir.1978) (en banc) (congres-
sional oversight committee’s awareness of
regulations before they were put into effect
reinforces determination that regulation is
consistent with Congress’ intent). See also
Andrus ,. Allard, 444 U.S. 51, 57,100 S.Ct.
318, 322, 62 L.Ed.2d 210 (1979) (Court up-
held regulation noting that Congress twice
reviewed and amended the Act without re-
jecting tne Department's view that it was
authorized under the Eagle Protection Act,
16 U.S.C. § 688, to bar sale of preexisting
artifacts); NLRB v. Bell Aerospace Co., 416
U.S. 267, 274-75, 94 S.Ct. 1757, 1761-62, 40
L.Ed.2d 134 (1974) (great weight may be
accorded a long standing interpretation of a
statute by an agency charged with its ad-
ministration especially where Congress has
reenacted the statute without pertinent
change; failure to repeal or revise the
agency's interpretation is persuasive evi-
dence that Congress intended the interpre-
tation).
[2]
ments against this construction. The first
is that since Congress explicitly authorized
funds for an observer program for only two
years, 16 U.S.C. § 1381, the Secretary’s reg-
ulation adopting an observer program be-
yond this two-year period exceeds statutory
authority. As noted earlier, the legislative
history suggests, and the statute itself re-
flects, that this program was adopted to
enable the Secretary to obcerve the indus-
try's utilization of advanced gear which
purportedly would protect marine mam-
mals.22 Moreover, the program was a con-
dition to the industry’s incidental taking of
porpoise during the exemption from the
moratorium. 16 U.S.C. § 1371(a)(2) (1976),
amended by 16 U.S.C. § 1371 (1982).
Thereafter, the Secretary was authorized to
waive the moratorium pursuant to regula-
tions he deemed necessary and appropriate.

12. Seenote 6 supra.

13. H.R. 6970 would nave amended 16 U.S.C.
§ 1381 to provide that a i observer program for
400 ton capacity vessels should be established

The Captains advance two argu-
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Id.; 16 U.S.C. § 1373. Certainly, if Con-
gress deemed the observer program a neces-
sary condition to allowing the industry an
exemption from the moratorium to ensure
the protection of marine mammals, it is not
unreasonable for the Secretary, in waiving
the moratorium, to so condition the issuance
of a permit for commercial fishing. The
fact that funding for the statutory program
was authorized by Congress only during the
industry’s two-year exemption does not in-
dicate to us that Congress intended to ban
the use of observer programs.

Further, the expiration of the statutory
observer program and the termination of
the industry’s exemption from the morato-
rium on takings imposed by the MMPA
coincided with the commencement of the
rule-making authority delegated to the Sec-
retary. 16 U.S.C. § 1371(a)(2) (1976),
amended by 16 U.S.C. § 1371(a)(2) (19S2).
This suggests that Congress meant what
the MMPA clearly states: The Secretary
would have the broad authority to "deter-
mine when, to what extent, if at all, and by
what means, it is compatable with ... [the
MMPA] to allow taking ... of any marine
mammal, ... and to adopt suitable regula-
tions, issue permits, and make determina-
tions permitting and governing such
taking.” 16 U.S.C. § 1371(a)(3)(A) (1976-
1982) (emphasis added).

We believe that section 1381 of the
MMPA, which expressly included an observ-
er program, provided the Secretary with a
model of Congress’ view as to what was
necessary to carry out the purposes of the
statute.

[3] The Captains’ second argument
that since the House approved a bill in May
of 197712 that explicitly authorized the use
of observer data for enforcement purposes,
but the Senate did not act upon it, congres-
sional disapproval must be inferred. The
House Oversight Committee, however, was
well aware of the continued existence of
the observer program and the fact that the

and maintained. The observer's respons”
ities would have included determining compo*
ance with MMPA regulations.

S
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Senate might not act on the billL4 The
Committee was informed that existing
funds were not adequate to staff all such
vessels. Committee members expressed
concern that the bill, which would have
authorized additional funding for the ob-
server program to staff all vessels with a
capacity of four hundred or more tons,b
might not be acted upon by Congress. This
concern stemmed from ihe discrepancy in
numbers of porpoise mortalities reported by
observed and unobserved vessels and the
belief that the observer program was the
only means of obtaining accurate informa-
tion.6 We have found nothing in the 1977
or 1978 hearings of the Oversight Commit-
tee that suggests that the Committee disap-
proved of the collection of compliance data.
When Congress amended the MMPA in
1981, it did nothing to alter Secretary’s
power to continue the existence of the ob-
server program. ' Thus, we conclude that
the mere failure of the bill to be enacted
does not demonstrate congressional disap-
proval of the observer program. Cf. Ameri-
can Trucking Association v. U.S., 344 U.S.
298, 309 n. 10, 73 S.Ct. 307, 314 n. 10, 97
L.Ed. 337 (1952) (fact that Act as originally
drafted defined commerce to include leas-
ing but lease terminology was stricken was
of no consequence to Interstate Commerce
Commission’s implied power to regulate
leasing practices).

The Captains also contend that the ob-
server program exceeds the Secretary's
rule-making authority under the MMPA be-
cause section 1377 narrowly defines the ac-
ceptable enforcement procedures. The ob-
server program is said to be in direct con-
flict with section 1377, which allows war-
rantless searches if there exists reasonable
cause to believe a vessel is in violation of
the MMPA. We disagree.

Section 1377 provides that “the Secretary
shall enforce the provisions” of the MMPA,

«4, Hearings on Reducing Porpoise Mbrtality
and Tuna-Porpoise Oversight Before Subcomm
on Fsheries and Wildlife Conservation and the
Ervironment of the Conm, on Nerchant Mi
rire and FHsheries, 95th Cong., 1st Sess., 455-
56. 463, 465-66 (1977) (remarks of Dr. Fox and
Mr. Frank).

16 US.C. § 1377(a). The statute provides
further that its provisions concerning en-
forcement by arrest, search and seizure, are
“in addition to any other authority con-
ferred by law[.]* 16 US.C. § 1377(d).
Thus, section 1377 does not limit enforce-
ment procedures to those expressly autho-
rized in that section. The regulation pre-
scribing the observer program comes within
the meaning of “other authority confc Ted
by law" as used in section 1377.

CONSTITUTIONALITY OF THE
REGULATION
The Captains contend that the regulation
authorizes a warrantless search in violation
of the fourth amendment.

[4] Whether the observer program con-

stitutes a search is a question which is not
free from doubt. This circuit has held that
not every boarding of a vessel constitutes a
search. United States v. Olandcr, 584 F.2d
876, 888 (9th Cir.1978) (boarding to serve
process is not a search), vacated on other
grounds sub nom. Harrington V. United
States, 443 U.S. 914, 99 S.Ct. 3104, 61
L.Ed.2d 878 (1979). A search within the
meaning of the fourth amendment involves
governmental prying into hidden places for
that which is concealed by persons exhibit-
ing a “legitimate expectation of privacy."
See Rakas v. lllinois, 439 U.S. 128, 143, 99
S.Ct. 421, 430, 58 L.Ed.2d 387 (1978). The
regulation does not authorize an inspection
of private papers, nor a search of the per-
son, or the personal effects of the Captains
or their crews. Instead, the observers must
confine their observations to the fishing
operations of the vessel, which occur on the
open sea or on deck. Thus, the information
they may gather is restricted to evidence
which is in plain view. "What a person
knowingly exposes to the public, even in his
own home or office, is not a subject of
Fourth Amendment protection." Katz w.

15. Id at 4631 (colloquy between Congressman
Bonker and Mr. Frank, the NOAA administra-
tor).

16. Id
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United SUUes, 389 U.S. 3-17 al 351, 88 S.Ct.
507 ul 511, 19 L.Ed.2d 576 (1967). See
United Suites v. Whitmire, 595 F.2d 1303,
1312 (5th Cir.1979), (high levels of privacy
might he accorded to crews living quarters
on tanker that travels for months, hut no
crew member has legitimate claim of priva-
cy on open deck of a fishing smack or in the
hold of a cargo vessel available for hire),
cert, denied, 448 U.S. 906, 100 S.Ct. 3048, 65
L.Ed.2d 1136 (1980).

It can be argued with equal force, how-
ever, that the observer’s constant surveil-
lance of the activities of the Captains and
their crews, for a prolonged period of lime,
constitutes an intrusion into liberty and pri-
vacy interests, protected by the fourth
amendment, by exposing “what [a person]
seeks to preserve as private, even in an area
accessible to the public." Katz, 389 U.S. at
351, 88 S.Ct. at 511.

[5] We need not. pause to resolve this

nice question. Even if we assume that the
regulation authorizes a warrantless search
of the operations of a fishing vessel, it is
our view that the regulation requiring the
presence of observers on purse seiners does
not violate the fourth amendment.

The fourth amendment prohibits unrea-
sonable searches and seizures. Warrantless
searches may be reasonable under certain
circumstances. See, e.g., Weeks v. United
States, 232 U.S. 383, 392, 34 S.Ct. 341, 344,
58 L.Ed. 652 (1914) (search incident to a
lawful arrest); Carroll v. United States, 267
U.S. 132, 146, 45 S.Ct. 280, 282-83, 69 L.Ed.
543 (1925) (search of vehicles based on prob-
able cause that contraband is being
carried); South Dakota v. Opperman, 428
U.S. 364, 367-76, 96 S.Ct. 3092, 3096-3101,
49 L.Ed.2d 1000 (1976) (inventory search of
impounded vehicles without a showing of
probable cause); lllinois v. LaFavette,-----
us. - B , 103 S.Ct. 2605, 2611, 77
L.Ed.2d 65 (1983) (booking search of a
man’s purse-type shoulder bag); United

17.  As noted earlier, we have concluded that the
observe- program furthers substantial federal
interests in protecting marine mammals. Con-
gress was aware that an important national
asset was being depleted by the commercial
tuna fishing industry. Congress also deter-
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SliUcs v. Villamontc-Murquoz, — U.S.

-, - , 103 S.Ct. 2573, 2582, 77 L.Ed,2d
22 (1983) (boarding of vessels without artic-
ulable suspicion). In Carroll t. United
Stales, 267 U.S. 132, 45 S.Ct. 280, 69 L.Ed.
543 (1924), the Supreme Court commented:
"Under the common law and agreeably to
the Constitution [a] search may in many
cases he legally made without a warrant.
The Constitution does not forbid search, us
some parties contend, but it does forbid
unreasonable search." 267 U.S. at 146, 45
S.Ct. at 282.

The Supreme Court has recognized that
warrantless searches in closely regulated in-
dustries can be reasonable. The Court has
held that warrantless inspections are rea-
sonable if they are reasonably necessary to
further important federal interests and the
federal regulatory presence is sufficiently
comprehensive and predictable that “the as-
surance of regularity provided by a warrant
is rendered unnecessary." Donovan V.
Dewey, 452 U.S. 594, 599-602, 101 S.Ct.
2534, 2538-40, 69 L.Ed.2d 262 (1981).17 The
Court has applied the exception where the
business premises searched are part of an
industry "long subject to close supervision
and inspection.” Colonnade Catering Corp.
v. United States, 397 U.S. 72, 76-77, 90
S.Ct. 774, 776-77, 25 L.Ed.2d 60 (1970); see
also United States v. Raub, 637 F.2d 1205,
1208 (9th Cir.1980) ("One of the recognized
exceptions to the warrant requirement is
for administrative searches of enterprises
that traditionally have been closely regulat-
ed."). In Marshall V. Barlow’s, Inc., 436
U.S. 307, 313, 98 S.Ct. 1816, 1820-21, 56
L.Ed.2d 305 (1978), the Court observed that
certain industries have had such a history of
close governmental supervision that no rea-
sonable proprietor entering into them could
have a justifiable expectation of privacy.
In United States v. Biswell, 406 U.S. 311,92
S.Ct. 1593, 32 L.Ed.2d 87 (1972), the Court
extended the pervasively regulated industry

mined that the Secretary needed broad rule-
making power to adopt measures consistent
with the MMPA to remedy the problem. The
Secretary reasonably concluded that the ob-
server program was necessary to further the
regulatory scheme presented under the MMPA.
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exception lo imlUHIries without a long tradi-
tion of regulation where frequent unan-
nounced inspections are essential to further
an important governmental interest.

Where the regulation involves a compre-
hensive and predictable governmental pres-
ence, the owner "is not left to wonder about
'he purposes of the inspector or the limits
of his task." 406 U.S. at 31G, 92 S.Ct. at
1590. The Court has also noted that where
the industry is closely regulated, the owner
cannot help but k- aware that the govern-
ment will conduct periodic inspections for
specific purposes. Donovan v. Dewey, 452
U.S. 594, GO 101 S.Ct. 2534, 2538-39, P
L.Ed.2d 262 (1981), The reasonableness of
a search in a closely regulated industry does
not depend on the existence of probable
cause but rather on the "pervasiveness and
regularity of the federal regulations.” 452
U.S. at G35 101 S.Ct. at 2542. When a
person chooses to engage in a closely regu-
lated industry and to accept a license which
is conditioned upon such warrantless intru-
sion and inspection, he does so with full
knowledge of the restrictions or. his privacy.
He is also free not to submit to such reguia-
tion and warrantless inspection by declining
to seek a federal permit. Biswell, 406 U.S.
at 315-16, 92 S.Ct. at 1596.

The Captains argue that the closely regu-
lated industry exception does not apply to a
warrantless administrative search unless it
is expressly authorized by Congress. This
argument was presented and rejected by
the court in United States v. Rucinski, 658
F.2d 741 (10th Cir.1981), cert, denied, 455
U.S. 939, 102 S.Ct. 1430, 71 L.Ed.2d 649
(1982). It is quite true that in each of the
cases cited above where the Supreme Court
determined that a warrantless search of a
closely regulated industry was reasonable
under the fourth amendment, the entry was
expressly authorized by statute. The Cap-
tains assume that since the Supreme Court
has held that a warrantless search of a
closely regulated industry is reasonable
when expressly authorized by Congress, the
search of such a business violates the fourth
amendment if it is conducted pursuant to a
regulation impliedly authorized by Con-
gress. No authority is cited for this novel

constitutional proposition. The law is to
the contrary. Congress cannot authorize
conduct which violates the fourth amend-
ment. The proper inquiry when a warrant-
less search is challenged is whether it is
authorized by the fourth amendment—not
by an act of Congress.

In Raub, this court noted that "[cjommcr-
cial fishing has a long history of being a
closely regulated industry." 637 F.2d at
1208 (footnote omitted). Regulation of the
fishing industry began in 1793. Id. at 1209
n. 5. Since 1972, the tuna industry has
been closely regulated by Congress because
its fishing operations threatened the extinc-
tion of the porpoise. Congress’ interest in
lhe protection of marine mammals was
made known to all commercial fishermen in
1972 when Congress expressly authorized
the placing of observers on purse seiners to
protect the porpoise under the MMPA. As
discussed above, in the MMPA, Congress
authorized the Secretary to prescribe regu-
lations and to issue a permit restricting the
taking of marine mammals. Congress also
authorized the Secretary to limit the is-
suance of permits to those persons who can
demonstrate that any taking of marine
mammals will be consistent with the
MMPA, 16 U.S.C. § 1373. Thus, commer-
cial fishermen have been made aware since
1972 that to take porpoise they must have a
permit which is subject to conditions that
will insure that marine mammals are given
the protection required by Congress. The
statutory observer program had been one
such condition. Since 1974 commercial fish-
ermen have also been aware of the regula-
tion which prescribes the observer program.
Any tuna boat Captain who does not wish
to expose himself to the observation of his
open deck activities is free not to submit to
such an intrusion by refraining from seek-
ing a permit. See Biswell, 406 U.S. at
315-16, 92 S.Ct. at 1596. See also Wyman
v. James, 400 U.S. 309, 91 S.Ct. 381, 27
L.Ed.2d 408 (1971) (a welfare recipient may
avoid an entry into his home by refusing to
accept public assistance).

/In  determining whether warrantless
searches in a closely regulated industry are
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reasonable wo must decide whether the reg-
ulatory scheme "in terms of the certainty
and regularity of its application, provides a
constitutionally adequate substitute for a
warrant." Dewey, 456 U.S. at 602, 101
S.Ct. ul 2540. It is evident to us that the
observer program regulation provides an
adequate substitute for a warrant for sev-
eral reasons.

First, the MMPA, the regulation, and the
National ~ Marine  Fisheries  Services'
(NMFS; Manual establish a predictable and
guided federal presence and limit the scope
of the data collection. The MMPA dele-
gates to the Secretary the authority to
waive the moratorium on porpoise takings
only when he can determine that such tak-
ings will not disadvantage protected spe-
cies. The MMPA specifically sets forth per-
missible restrictions on the takings of por-
poises and authorizes the Secretary to im-
pose additional ones. The Act also requires
publication of proposed Regulations, and
clearly defines its objectives and purposes.

Under the observer program, vessel own-
ers are sent advance calendars of scheduled
observer trips. This notification includes a
statem nt of the significant regulations
promulgated by the Secretary. The* regula-
tion, 50 C.F.R. § 216.24(f), limits the scope
of observer activities to data collection.
The National Marine Fishery Service Field
Manual further defines the data collection
activities of individual observers. The 1979
Manual informs observers that they are not
enforcement agents and they are not "to
record extraneous comments, editorials, or
personal opinions ... or evaluate or inter-
pret data.” Observers are instructed sim-
ply to record the data called for in the form.
The Manual, which is available to the indus-
try, contains sections on the observer’s re-
sponsibilities, instructions to the observers,
and standardized forms to record informa-
tion. The 1981 Ma tual additionally estab-
lishes a predeparture conference between
the owner, master, observer, and an agency
official to ensure a common understanding
of the scope of observers” activities.

Second, the regulation requires that tuna
vessel owners be given advance notice of

the stationing of an observer on their ves-
sel. Thus, the surprise element of many
warrantless inspections is lacking here.
See, e.g., Delaware v. Prousc, <140 U.S. 648,
657, 99 S.Cl. 1291, 1298, 59 L.Ed.2d 660
(1979). This advance notice ulso provides
the Captains with an opportunity to seek
judicial review of a particular scheduled
observer trip. Cf. Dewey, 452 U.S. at 604-
05, 101 S.Ct. at 2541 (opportunity for judi-
cial review is factor im[>ortanl in reasona-
bleness determination). They are also free
to request a court order accommodating any
privacy interests that may need protection.
We conclude that the regulation as limited
by the field manual provides a constitution-
ally adequate substitute for a warrant.

Use of observers advances the legitimate
government interest of meaningful protec-
tion of the porpoise population, while the
safeguards built into the observer program
insure that there will be no significant in-
trusion on the Captains’ fourth amendment
interests. Cf. Delaware v. Prouse, 440 U.S.
at 654, 99 S.Ct. at 1396 (constitutionality jf
a law enforcement procedure is basically
tested by balancing its intrusion on fourth
amendment interests against its promotion
of legitimate government interests).

The Captains ask us to invalidate the
observer program on the ground that a less
restrictive alternative for obtaining the in-
formation exists. The government’ affida-
vit, however, demonstrates that the sug-
gested techniques—aerial surveillance and
the like—are prohibitive in terms of cost
and are ineffective in terms of data collec-
tion necessary for the Secretary to waive
the moratorium or* takings of porpoise and
to issue permits. Cf Wyman, 400 U.S. at
322, 91 S.Ct. at 388 (although secondary
sources might be helpful, they would not
always assure identification of information
required for receipt of benefits).

In Villamonte-Marquez, the Court noted
that the nature of water borne commerce in
waters providing ready access to the open
sea is sufficiently different from the nature
of vehicular traffic on highways so as to
make possible alternatives to the boarding
of a vessel less likely to accomplish es.cunt
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governmental procedures.
, 103 S.Ct. at 2581

CONCLUSION

Wo hold that the requirement that ob-
servers he permitted to hoard purse seiners
on a scheduled basis as a condition of ob-
taining a permit to take porpoise is reasona-
ble under the fourth amendment. The reg-
ulation and the field manual do not autho-
rize the observers to conduct searches of the
persons, personal effects, or living quarters
of the Captains and their crews. Such a
search would have to be justified indepen-
dently under the fourth amendment.

The judgment in Balelo is reversed and
remanded for further proceedings consist-
ent with this opinion. The judgment in
Gladiator is affirmed.

PREGERSON, Circuit Judge, concurring:

I concur in the majority’s opinion but
write separately to say that the observer
program does not constitute a "search"
within the meaning of the fourth amend-
ment.

Fourth amendment protection operates
when two conditions are met. First, a per-
son must have exhibited an expectation of
privacy in the place where the Government
has allegedly intruded. Second, this expec-
tation must be one that a free society is
prepared to recognize as reasonable. Katz
v. United States, 389 U.S. 347, 361, 83 S.Ct.
507, 516-17, 19 L.Ed.2d 576 (1967) (Harlan,
J., concurring).

The tuna boat captains have failed to
meet either condition. They conduct fish-
ing operations at sea on decks covered only
hy the sky and open to view by other crew
members, nearby vessels, and overflying
aircraft.

Moreover, our society is not prepared to
recognize an expectation of privacy on open
tuna boat decks, which are really no differ-
ent from work areas in any industry the
Government regulates to safeguard the
public health and welfare. Federal inspec-
tors, without impinging on any reasonable
APectation of privacy, routinely monitor

work areas in the coal mining, Donovan v.
Dewey, 452 U.S. 594, 101 S.Ct. 2534, 69
L.Ed.2d 262 (1981) (Federal Mine Safety
and Health Act of 1977), firearms, United
Stales v. Biswcll, 406 U.S. 311, 92 S.Ct.
1593, 32 L.Ed.2d 87 (1972) (Gun Control Act
of 1968), and salmon fishing, United States
V. Raub, 637 F.2d 1205 (9th Cir.1980) (Sock-
eye Salmon Fishing Act of 1947), industries,
to name just a few.

In the final analysis, | think the question
whether a governmental intrusion into a
private area constitutes a reasonable search
under the fourth amendment depends on
the kind and degree of intrusion that a free
society is willing to tolerate. United States
v. Solis, 393 F.Supp. 325, 328 (C.D.Cal.1975)
(Pregerson, J.), affd in relevant part, 536
F.2d 880 (9th Cir.1976). With few excep-
tions, our society does not tolerate warrant-
less intrusions into private dwellings and
offices. E.g., Camara v. Municipal Court,
387 U.S. 523, 528-29, 87 S.Ct. 1727, 1730-31,
18 L.Ed.2d 930 (1967). But the presence on
open decks of government scientists moni-
toring commercial fishing operations to
save the porpoise from extinction is the
kind and degree of intrusion that our socie-
ty should tolerate.

NELSON, Circuit Judge, concurring:

If hard cases make bad law, | fear the
result of cases such as this. | write special-
ly to reveal the extraordinary difficulties I
find in this case, and to explain its limited
applicability.

First, 1 would make explicit that the
search involved here is overwhelmingly in-
trusive. Stationing an observer on a small
boat for months at a time is both a search
and a massive invasion of privacy. Thus,
when | balance the need for government
regulation with the degree of intrusion in
this case, | find both sides of the scale
weighted heavily. | would not simply "as-
sume arguendo” that t'lis is a search, but
would call it by its name and treat it ac-
cordi igly.

Warrantless searches are presumptively
unreiionable. See, e.g., Camara v. Munici-
pal Court, 387 U.S. 523, 528-29, 87 S.Ct.
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1727, 1730-31, 18 L.Ed.2d 930 (1967). The
pervasively regulated industry exception is
narrowly crafted, and should be limited as
much as possible. See See v. City of Seat-
tle, 387 U.S. 541, 543, 87 S.Ct. 1737, 18
L.Ed.2d 943 (1967). It is only because |
view a commercial fishing vessel to be a
workplace (unlike, say, a house boat or a
recreational boat) that | am willing to apply
the exception here. Even then, however, I
am wary of permitting warrantless searches
of residences that double as workplaces.
But for the unique inaccessibility of ships at

sea, | would not permit a warrantless
search. See United States v. Villamonte-
Mnrquez, — U.S. , 103 S.Ct. 2573, 77

L.Ed.2d 22 (1983).

Second, | write to emphasize the magni-
tude of the governmental interest involved
in this case. If the world loses genetic
diversity, it has truly suffered irreparable
harm. Marine mammals have long been
threatened by the onslaught of technology;
if we must take drastic steps to avoid fur-
ther encroachment, so be it.

Last, | am struck by the precautions the
government has taken to limit the intru-
siveness of the observer program. The reg-
ulatory scheme is detailed; the inspectors
can report about porpoises and nothing
more; absolutely no alternative method of
enforcement exists. Under these circum-
stances, | hesitantly concur. Were the situ-
ation less compelling in any respect, | would
not.

TANG, Circuit Judge, with whom FER-
GUSON, Circuit Judge, joins, and with
whom CANBY, Circuit Judge, joins in Part
11, dissenting:

I respectfully dissent. In my view the
challenged regulation is not authorized by
Congress and the provision for warrantless
searches offends the Constitution.

1

The regulation, 50 C.F.R. § 216.24(f), es-
tablishes an indefinite policy of stationing
federal observers aboard tuna boats for en-
forcement as well as research purposes.
Because Congress expressly restricted the
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use of observers to the two-year period
following passage of the Act and limited
the function of such officials to research
and scientific observation, this regulation
goes far beyond the design of the statute it
purports to implement.

Regulations promulgated pursuant to an
enabling statute will be upheld if they are
reasonably related to the purposes of the
enabling legislation, Mourning- v. Family
Publication Service, Inc., 411 U.S. 356, 369,
93 S.Ct. 1652, 1660, 36 L.Ed.2d 318 (1973),
but such regulations will not be sustained
when they are contrary to congressional
design. “The rulemaking power granted to
an administrative agency charged with the
administration of a federal statute is not
the power to make law. Rather, it is ‘the
power to adopt regulations to carry into
effect the will of Congress as expressed by
the statute.”” Ernst & Ernst v. Hochfeld-
er, 425 U.S. 185, 213-14, 96 S.Ct. 1375, 1391,
47 L.Ed.2d 668 (1976) (quoting Manhattan
General Equipment Co. v. Commissioner,
297 U.S. 129, 134, 56 S.Ct. 397, 400, 80 L.Ed.
528 (1936)). Thus, “our primary task when
testing the statutory authority of a chal-
lenged regulation must always be to deter-
mine the intent of Congress.” State of
California v. Block, 663 F.2d 855, 860 (9th
Cir.1981).

In this case, the language of the statute
and its legislative history both indicate that
Congress intended to restrict the use of
on-board observers to the two-year period
following passage of the Act.

16 U.S.C. § 1381 provided:
[ajfter timely notice and during the peri-
od of research provided in this section,
duly authorized agents of the Secretary
are hereby emi>owered to board and to
accompany any commercial fishing vessel
on a regular fishing trip for the
purpose of conducting research or observ-
ing operations in regard to the develop-
ment of improved fishing methods and
gear as authorized by this f'~, ion.
U.S.C. § 1381(d) (1976). (emphasis add-

ed)
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The period of research referred to in
§ 1381(d) covered "the full twenty-four cal-
endar month period following October 21,
1972, after which the results of such re-
search were to be re|»rted to Congress. 16
U.S.C. § 1381(a). Funding for the observer
program was also limited to the two-year
period provided in the statute. The statu-
tory objective was to use the observers as
part of "a program of research and develop-
ment for the purpose of devising improved
fishing methods and gear so as to reduce to
the maximum extent practicable the inci-
dental taking of marine mammals in con-
nection with commercial fishing." 16
US.C. &8 1"'lI(a). Congress clearly ex-
pressed its intent to use the observers only
as part of a short term research program.
The majority, however, sanctions the agen-
cy's administrative decision to transform
one part of a limited research program into
an ongoing regulatory policy of indefinite
duration.

The legislative history of the observer
program underscores the two-year limita-
tion as part of the Act’s congressional de-
sign. Section 1381 of the Act originated as
a Senate amendment. The Senate report
indicates that Congress intended the ob-
server research and development program
to terminate two years after passage of the
Act. The majority is simply incorrect when
it suggests that the observer program was
merely a model after which a regulatory
observer policy could be patterned. "The
committee has authorized a $2 million, 2-
year program to devise new methods of
netting and tuna boat operating procedures
which will reduce the killing of marine
mammals. The committee has provided a
2-year period because it is believed that
science can come up with new systems with-
in that time." S.Rep. No. 863, 92nd Cong.,
2d Sess. 9-10 (1972). At the end of the
two-year period, the best available fishing
methods, if feasible, were to be mandated
on commercial fishing vessels, S.Rep., supra
at 21. The research program, including its
$2 million appropriation and federal observ-

le Execution of process; arrest; search; seizure

er component, was restricted to a two-year
period in clear and explicit terms. Neither
the statutory language noi the legislative
history of the observer program hint that
the agency retained any discretion to ex-
tend the use of on-board observers beyond
the explicit two-year period.

In addition to its unauthorized extension
of the operative period for the observer
program, the regulation also expands the
function of the government observers be-
yond the research component contemplated
by Congress by enlisting them as inspection
and enforcement officials. When Congress
created the two-year observer program, it
expressly stated that the observer presence
was a research tool aimed at "the develop-
ment of improved fishing methods and gear
as authorized by tins section.” 16 U.S.C.
§ 1381(d). The regulation, however, ex-
tends the duration of the observer presence
indefinitely and transforms the observers
from mere researchers into enforcement of-
ficers who collect information foi use
against the fishermen in civil and criminal
actions. To label them now merely “ob-
servers" is an understatement. They are
now federal inspectors who maintain con-
stant surveillance to ensure that fishermen
comply with federal law. The majority is
correct to say this is probably the most
efficient way to guarantee that the fisher-
men fish by the rules, but it is not what
Congress provided. The observer program
was not developed in a spirit of expediency.
If Congress contemplated the use of live-in
observers for enforcement purposes, it could
have expressly provided for such a function
in the observer statute or at least granted
the Secretary the discretion to create addi-
tional functions for the observers.

Instead, Congress specifically addressed
the methods of enforcing the statutory
scheme in § 1377 ol the Act, which allows
warrantless searches of vessels only if there
is "reasonable cause to believe" that a ves-
sel or crew member is violating the Act or
its regulations. 16 US.C. § 1377(d).1

(d)  Any person authorized by the Secretary
to enforce this subchapter may execute any
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Hence, the very structure of the Act it-
self—indeed its own Innguuge—indicates
that Congress did not envision warrantless
searches by on-board observers as an en-
forcement mechanism. The majority, how-
ever, seizes on that part of the language of
t) 1377 which suggests that the enforce-
ment measures it authorizes are “in addi-
tion to any other authority conferred by
law." 16 US.C. § 1377(d), The majority
asserts that this language indicates that
Congress vested the Secretary with the
power to create additional enforcement
measures even in contravention of the ex-
press statutory limitations of § 1377. Un-
der the majority’s reading of the statute,
the Secretary, apparently withou limita-
tion, may abrogate the explicit search and
seizure restrictions of § 1377 and effective-
ly render most of that section a nullity.
Beyond the fact that neither the plain lan-
guage of the statute nor its legislative his-
tory substantiates such an interpretation,
the majority's reading defies basic princi-
ples of statutory construction because “ac-
ceptance of that meaning would lead to
absurd results or would thwart the
obvious purpose of the statute.” Trans
Alaska Pipeline Rate Cases, 436 U.S. 631,
643, 98 S.Ct. 2053, 2061, 56 L.Ed.2d 591
(1978) (quoting Commissioner v. Brown, 380
U.S. 563,571,85 S.Ct. 1162,1166,14 L.Ed.2d
75 (1965)). This self-emasculating interpre-
tation of § 1377 is contrary to the presump-
tion against reading a statute in a manner
which renders it ineffective. F.T.C. w
Manager, Retail Credit Co., 515 F.2d 988,
995 (D.C.Cir.1975). The majority’ reading

warrant or process issued by any officer or
court of competent jurisdiction for the enforce-
ment of this subchapter. Such person so au-
thorized may, in addition to any other authority
conferred by law—
(1) with or without warrant or other process,
arrest any person committing in his presence
or view a violation of this subchapter or the
regulations issued thereunder;
(2) with a warrant or other process, or with-
out a warrant if he has reasonable cause to
believe that a vessel or other conveyance
subject to the jurisdiction ot the United
States or any person on board is in violation
of any provision of this subchapter or the
regulations issued thereunder, search such
vessel or conveyance and arrest such person;
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of 8§ 1377 exaggerates the language of a
single phrase to eviscerate the statute’s in-
ternal enforcement scheme, a scheme that
wus rlesigned to enforce the Act without
disregarding the privacy concerns ol those
who would be subject tc it.

The majority suggests that, subsequent
congressional inaction infers approval of
the way observers are used under the regu-
lation. Such inaction is not a helpful indic-
ator of congressional intent when the statu-
tory language itself suggests a contrary
interpretation. S.E.C. v. Sloan, 436 U.S.
103, 117, 98 S.Ct. 1702, 1711, 56 L.Ed.2d 148
(1978). When Congress has squarely faced
the propriety of a regulatory measure, con-
gressional non-action may be evidence of
congressional approval. Bob Joi. 's Univer-
sity v. United States, — U.S.
S.Ct. 2017, 2033, 76 L.Ed.2d 157 (1983). Ab-
sent such direct consideration, however,
"[n]on-action by Congress is not often a
useful guide..." Bob Jones University,
supra, at 2033.

The majority attempts to bolster its find-
ing of congressional approval by noting that
Congress has amended the Act without dis-
turbing the Secretary’s use of on-board ob-
servers. This argument is unpersuasive be-
cause the on-board observer program was
not specifically addressed in subsequent leg-
islative action. Indeed, the Supreme Court
recently rejected such an argument in Aar-
on v. S.E.C., 446 U.S. 680,100 S.Ct. 1945, 64
L.Ed.2d 611 (1980). There, the Court refus-
ed to adopt an agency’s statutory interpre-
tation which was premised on congressional

(3) seize the cargo of any vessel or other
conveyance subject to the jurisdiction of the
United States used or employed contrary to
the provision of this subchapter or the regu-
lations issued hereunder or which reasonably
appears to have been so used or employed;
and

(4) seize, whenever and wherever foundah
marine mammals and marine mammal prod-
ucts taken or retained in violation of tins
subchapter or the regulations issued thereun-
der and shall dispose of them in accordance
with regulations prescribed by the Secretary.

16 U.S.C. 1377(d).
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fuilure to disturb that interpretation in sub- vessel, anil inspect documents." United
sequent legislative amendments lo the au- Suites v. VillinmtC'Mnrquex, — US.

thorizing act. "fS]incu the legislative con-
sideration of those statutes was addressed
principally to matters other than that al
issue here, it is our view that the failure of
Congress to overturn the Commission's in-
terpretation falls far short of providing a
basis to support a construction of 8 10(b) so
clearly at odds with its plain meaning and
legislative history." Id. at 694, n. 11, 100
S.Ct. at 1954, n. 11.

Because the plain language of § 1381 and
its "“gislative history demonstrate that the
or .ioard observer program was limited to
research duties during the two-year period
following passage of the Act, the Secre-
tary’s regulation adopting an indefinite pol-
icy of on-board observers for enforcement
purposes as well as research is unauthor-
ized.

The absence of statutory authorization,
however, is only one basis for finding this
reflation invalid. The regulation also of-
% ds the Constitution because it empowers
federal inspectors to conduct searcher, in
violation of the fourth amendment.

The majority, in its discussion of the reg-
ulation's fourth amendment impact, side-
steps and fails to confront the threshold
question of whether the intrusiveness of
stationing government observers on private
fishing vessels for extended periods consti-
tutes a search. The majority suggests that
the observer policy may not constitute a
search within the meaning of the fourth
amendment because the government offi-
cials confine their observations to the open
deck or open sea. This understates the
actual operation of the observers. They are
tnore than mere passive onlookers; they are
uninvited government inspectors who live
with the crew for weeks at sea, watching
all aspects of fishing operations, conducting
research and collecting data and informa-

that may be used against the tuna
fishermen in civil and criminal proceedings.
Y>is is not "a brief detention where offi-
cials come on board, visit public areas of the

-, 103 S.Ct, 2573, 2581, 77 |,.Kd.2d 22
(1983).  This regulation places live-in
government inspectors on private vessels
for surveillance purjmses over a period of
months and results in the type of govern-
mental invasion that is well within the pro-
tection of the fourth amendment. Despite
the majority's ambivalence on this issue, the
use of government inspectors under the
regulation is a search within the meaning of
the fourth amendment. As such, it is pre-
sumptively unconstitutional in the absence
of a warrant, and “[t]he burden is on the
government to prove that the departure
from the warrant 'oquirement was justi-
fied.” United States v. Martin, 693 F.2d 77,
78 (Pth Cir.1982) (per curiam). Coulidge v,
New Hampshire, 403 U.S. '143, 455, 91 S.Ct.
2022, 2032, 29 L.Ed.2d 564 (1971).

The majority decides, however, that even
if this use of observers constitutes a search,
it is reasonable because it falls within the
pervasively regulated industry exception to
the warrant requirement. The majority
suggests that because the tuna fishing in-
dustry has been subject to government reg-
ulation, the acceptance of federal observers
must be part of the regulatory burden that
goes with the benefit of tuna fishing. The
majority ventures into uncharted territory,
however, because the Supreme Court has
admonished that the regulated industry ex-
ception is a narrow one, one that neither
the Supreme Court nor this court has ever
embraced in the absence of explicit statuto-
ry authorization for the warrantless search
scheme it purports to justify. Moreover,
the regulated industry exception has never
been used to justify warrantless surveil-
lance schemes such as the one in this case.
Until now, the exception has only applied to
warrantless inspections of particular busi-
nesses on a periodic basis. The majority
breaks new ground hy applying the excep-
tion to warrantless surveillance schemes
conducted for days and months at a time.

In regulated industry cases, warrantless
searches are still presumptively unreason-
able and the government retains the burden
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of justifying its disregard for the warrant
requirement. Marshall v. Harlow's Inc., 436
U.S. 307, 312-13, 98 S.Ct. 1810, 1820-21, 56
L,Ed.2d 305 (1978). “The businessman, like
the occupant of a residence, has a constitu-
tional right to go about his business free
f’om unreasonable official entries upon Lis
p.ivate commercial property." Id, at 312,
98 S.Ct. at 1820 (quoting See  Seattle, 387
U.S. 541,543, 87 S.Ct. 1737, 1739, 18 L.Ed.2d
943 (1967)). In this case, the government
has failed to meet its burden of justifying
the warrantless intrusions which the chal-
lenged regulation authorizes.

Under the pervasively regulated industry
exception, a warrant may not be required
"when Congress has reasonably determined
that warrantless searches are necessary to
further a regulatory scheme and the federal
regulatory presence is sufficiently compre-
hensive and defined that the owner of com-
mercial property cannot help but be aware
that his property will be subject to periodic
inspections undertaken for specific pur-
poses.” Donovan v. Dewey, 452 U.S. 594,
600, 101 S.Ct. 2534, 2539, 69 L.Ed.2d 262
(1981). While planting government observ-
ers on fishing vessels for the duration of the
expeditions may offer the most efficient
method of policing the Act, enthusiasm for
this enforcement technique should not ob-
scure the essential constitutional require-
ment that the warrantless quality of such a
procedure must be vital to the regulatory
scheme. The government has not proffered
any convincing explanation why waiver of
the warrant requirement is essential to the
enforcement of the Act or to the effective
implementation of the observer program.

In Donovan v. Dewey, 452 U.S. 594, 101
S.Ct. 2534, 69 L.Ed.2d 262 (1981), the Su-
preme Court upheld a warrantless search
scheme under the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. § 813(a)
(1976). The statute allowed federal mine
inspectors to make unannounced inspections
of underground mines four times a year and
surface mines twice a year. The Court
noted that a warrant requirement could
frustrate such an inspection scheme because
unannounced inspections were needed to ef-
fectuate the scheme’ objective of deterring
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hazardous mine conditions, hi. at 603, 101
S.Ct. at 2540. In United States v. Kaiyo
Mam No. 53, 699 F.2d 939 (9th Cir.1983),
this court upheld a warrantless search
scheme designed to enforce the Fishery
Conservation and Management Act. 16
U.S.C. § 1861(b). The court concluded that
dispensing with the warrant requirement
for Coast Guard inspections of fishing boats
in the Fishery Conservation Zone was nec-
essary due to the logistical barriers of ob-
taining a warrant for ships at sea. Id at
995.

A comparable clement of necessity is
missing in this case. The regulation autho-
rizes (warding by federal observers at the
time of departure and provides for notifica-
tion of the observer presence several days
before the expedition begins. After they
are aboard, the observers make their obser-
vations and inspections throughout the du-
ration of the fishing trip. Nothing in this
procedure indicates that a warrant require-
ment would frustrate the objectives of the
regulatory search scheme. Research and
observation activities under the regulatory
procedure can be conducted in the same
manner whether or not a warrant is obtain-
ed. Although a warrant requirement in
this case might be an administrative annoy-
ance, the inconvenience it poses is an insuf-
ficient basis to "vitiate the general constitu-
tional requirement that for a search to be
reasonable a warrant must be obtained.”
Marshall, 436 U.S. at 324, 98 S.Ct. at 1827.
Moreover, a warrant requirement pursuant
to a regulatory search scheme need not be
based on evidence of specific violations or
actions on particular boats. A warrant re-
quirement in this context would be de-
signed to ensure governmental compliance
with reasonable legislative and regulatory
standards for the frequency and scope of
the search operation. Id. at 320, 98 S.Ct at
1824; Camara v. Municipal Court, 387 U.S.
523, 538, 87 S.Ct. 1727, 1735-36, 18 L.Ed.2d
930 (1967). Such a requirement preserves
the historic function of checking the poten-
tial for arbitrary government conduct with-
out frustrating the legitimate objectives of
the Marine Mammal Protection Act This
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balance is especially important as virtually
ull guidelines regarding the conduct of the
observer operation emanate from internal
agency policies instead of statutory or regu-
latory guidelines with force of law.

As the reasonableness of a regulatory
search scheme “depends on t.he specific en-
forcement needs and privacy guarantees of
each statute,” Kaiyo Maru No. 5b, 699 F.2d
at 995, and as the burden of demonstrating
the need to by-pass the warrant require-
ment rests with the government, the ab-
sence of any persuasive proof that warrant-
less searches are necessary calls for adher-
ence to the general rule instead of the
exception. A warrant is required for this
regulatory search scheme.

Because 50 C.F.R, § 216.24(f) exceeds
congressional authorization and establishes
a search scheme in violation of the fourth
amendment of the Constitution, | dissent.

FERGUSON, Circuit Judge, dissenting:

Today the majority installs a federal
agent in the temporary home of 14 to 18
Fishermen for a two- to three-month period
without requiring a warrant or a showing
of probable cause to believe that the law
has been broken. The fourth amendment,
assuring that the people are to be secure in
their homes, mandates that warrantless
government intrusion into even a tempo-
rary home is per se unreasonable. This
protection is not lost because the place
called home is also used for commercial
purposes, i.e. as a fishing vessel, for both
commercial premises and seafaring vessels
are covered by the fourth amendment.

The National Oceanic and Atmospheric
Administration (NOAA), an agency of the
federal government, has by regulation
placed federal age.its on board tuna fishing
vessels for two- to three-month fishing trips
by conditioning the license to fish for tuna
upon the vessel owner's consent to the pres-
ence of federal observers. 50 C.F.R. § 216.-
24(f) (1982). The federal “observers" are
authorized to conduct research and collect
information "which may be used in civil or

criminal penalty proceedings, forfeiture ac-
tions, or permit or certificate sanctions," id.
§ 216.24(f)(1), while they live for the ex-
tended fishing trip on a 150- to -250-foot
boat with the crew of 14-18 men. M.K.
Orbach, Hunters, Seamen, and Entrepre-
neurs (1977) (hereinafter “Orbach™). It has
been stipulated by the parties that the ob-
servers take their meals with the fishermen,
are not confined to any particular areas of
the vessel, and are expected to “maintain
open communication" with and question
vessel operators and other personnel while
recording data pertaining to the enforce-
ment of the Marine Mammal Protection
Act, 16 U.S.C. §§ 1361-1407.

Any possibility of separating the business
aspects of a fishing vessel from the home
aspects is belied by the realities of life on
such a vessel:

[17t is impossible to get more than about

50 feet from any of the other 15 men

with whom you are going to spend the

next two months. You can draw curtains

or close doors and remain out of sight a

good part of the time, but you can never

get away from them, and the fishing

process forces you into regular interac-

tion with them.
Orbach at 25 (emphasis in original). Both
Congress and the Supreme Court have act-
ed to specially protect the rights and com-
forts of seamen due to this unusual charac-
teristic of their work. See Aguilar v. Stan-
dard Qil Co., 318 U.S. 724, 732, 63 S.Ct. 930,
934-35, 87 L.Ed. 1107 (1943) ("Of necessity,
during the voyage [the seaman] must eat,
drink, lodge and divert himself within the
confines of the ship. In short, during the
period of his tenure the vessel is not merely
his place of employment; it is the frame-
work of his existence."); Isbrandtsen Co. v.
Johnson, 343 U.S. 772, 782, 72 S.Ct. 1011,
1014, 96 L.Ed. 1294 (1952); Warner v.
Goltra, 293 U.S. 155. 162, 55 S.Ct. 46, 49, 79
L.Ed. 254 (1934), (“[T]he maritime law by
inveterate tradition has made the ordinary
seaman a memhc of a favored class.”).

The NOAA's effort to install a federal
agent on board a fishing vessel without
securing a warrant based on probable cause



A

is reminiscent of the “indiscriminate
searches and seizures conducted under the
authority of ‘general warrants’ [which]
were the immediate evils that motivated
the framing and adoption of the Fourth
Amendment.” Payton v. New York, '145
U.S. 573, 583, 100 S.Ct. 1371, 1378, 63
L.Ed.2d 639 (1980); Marshall v. Barlow’s,
Inc., 436 U.S. 307, 311, 98 S.Ct. 1816, 1819-
20, 56 L.Ed.2d 305 (1978). The fourth
amendment protects “[t]he right of the peo-
ple to be secure in their persons, houses,
papers, and effects The Supreme
Court has defined the scope of the fourth
amendment to include a person’ "reasona-
ble expectation of privacy.” Katz v. United
States, 389 U.S. 347, 88 S.Ct. 507, 19
L.Ed.2d 576 (1967). Such a definition ex-
tends fourth amendment protections be-
yond the literal meanin/r of "houses" to
temporary residences, such as a hotel, Ston-
er v. California, 376 U.S. 483, 490, 84 S.Ct.
889, 893, 11 L.Ed.2d 856 (1964), a rooming
house, McDonald v. United States, 335 U.S.
451, 69 S.Ct. 191, 93 L.Ed. 153 (1948), and
even a mobile home, People v. Carney, 34
Cal.3d 597, 194 Cal.Rptr. 500, 668 P.2d 807
(1983) and to commercial premises, Lo-Ji
Sales, Inc. v. New York, 442 U.S. 319, 329,
99 S.Ct. 2319, 2326, 60 L.Ed.2d 920 (1979)
(adult bookstore); Mancusi v. DeForte, 392
U.S. 364,367, 88 S.Ct. 2120,2123, 20 L.Ed.2d
1154 (1968) (office); See v. City of Seattle,
387 U.S. 541, 543, 87 S.Ct. 1737, 1739, 18
L.Ed,2d 943 (1967) (warehouse), as well as
to seafaring vessels, United States v. Villa-
monte-Marquez, — U.S. --—--- , 103 S.Ct.
2573, 2581, 77 L.Ed.2d 22 (1983), and auto-
mobiles, Delaware v. Prouse, 440 U.S. 648,
662-63, 99 S.Ct. 1391, 1400-01, 59 L.EdId
660 (1979). More important, the “Fourth
Amendment protects people, not places,”
Katz v. United States, 389 U.S. at 351, 88
S.Ct. at 511, and thus prohibits warrantless
surveillance of a person’s ordinarily private
actions and words. Id; United States v.
United States District Court, 407 U.S. 297,
313, 92 S.Ct. 2125, 2134-35, 32 L.Ed.2d 752
(1972). As the Court stated over twenty
years ago:

At the very core [of the fourth amend-

ment] stands the right of a man to re-
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treat into his own home and there be free
from unreasonable governmental intru-
sion. This Court has never held that a
federal officer may without warrant and
without consent physically entrench into
a man’s office or home, there secretly
observe or listen, and relate at the man’s
subsequent criminal trial what was seen
or heard.

Silverman v. United States, 365 U.S. 505.
511-12, 81 S.Ct. 679, 683, 5 L.Ed.2d 734
(1961) (citations omitted). It is precisely
this "right to be let alone,” Olmstead v.
United States, 277 U.S. 438, 478, 48 S.Ct.
564, 572, 72 L.Ed. 944 (1928) (Brandeis, J,,
dissenting), that is trampled when tuna
fishermen are required to live, eat, sleep,
lodge and relax in the presence of a federal
agent within the confines of a 150- to 250-
foot boat in the middle of the ocean for two
to three months at a time.

The fourth amendment provides that
“The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures,
shall not be violat’d, and no Warrants shall
issue, but upon probable cause ... particu-
larly describing the place to be searched,
and the persons or things to be seized." A
warrantless search is presumptively unrea-
sonable. Payton v. New York, 445 U.S. at
586 n. 25, 100 S.Ct. at 1380 n. 25; Marshall
v. Barlow’s, Inc., 436 U.S. at 312, 98 S.Ct at
1820; United States v. United States Dis-
trict Court, supra. |If the reasonableness of
a search could be based “on little more than
a subjective view regarding the acceptabili-
ty of certain sorts of police conduct, and not
on considerations relevant to Fourth
Amendment interests ... Fourth Amend-
ment protection in this area would approach
the evaporation point." Chimel v. Califor-
nia, 395 U.S. 752, 764-65, 89 S.Ct. 2034,
2041, 23 L.Ed.2d 685 (1969). Rather, "a
search of private property without proper
consent is ‘unreasonable’ unless it has bc«n
authorized by a valid search warrant or
falls within one of carefully defined excep-
tions to the warrant requirement. Camara
\4 Municipal Court. 387 U.S. 523, 525-29J37
S.Ct. 1727, 1730-31, 18 L.Ed.2d 930 (1967).



