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3. Consistent with the Lt. Governor's responsibilities to 
review and certify state regulations and the ADEC Commissioner's 
responsibilities under ADEC's enabling Act, a Regulatory Reform 
Task Force should be configured, with participation from ERA, to 
review all existing regulations dealing with environmental issues 
and insure that they:

a) Are based on scientific fact
b) Actually achieve a positive result in the 

environment
c) Establish reasonable performance standar ' /goals 

rather than stipulate prescriptive means and 
methods.

d) Require performance by government in the 
permitting processes

e) Establish clear information submission standards 
so that permit applicants know and understand what 
is required of them

f) Stimulate the development of new technologies
g) Recognize the uniqueness and diversity of Alaskan 

environments
h) Are consistent with statute and our Constitution

Certainly there are other regulatory goals that will 
come to mind but this illustrates a direction of thinking that
would be very positive and productive.

State and Federal laws and regulations dealing with the human 
environment in Alaska are too complex, overlapping and confusing. 
New laws have been enacted without a real understanding of their 
relationship to existing laws. Old laws no longer based on
scientific fact or new technologies, should be reviewed and
amended. The structure of the laws, now on the books, and ADEC's 
administration of complex networks of authority require
substantive analysis and reform.

The State must assume EPA clean water and hazardous waste 
programs if we are to facilitate responsible economic growth.

With the'* implementation of these three points we believe Alaska 
can take an important and essential step forward in both 
regulatory reform and environmental protection as well as 
economic recovery. We believe that implementation of these
actions will provide a forum for the type of dialogue Alaska
needs and deserves in its quest to stimulate out economy while 
ensuring a quality and sustainable human env'ronment.

Rather than review each of the specific objections wu have with 
MB 409 - we would state clearly that we believe this legislation 
reflects an excess of zeal without the proper maturity and
understanding critical for good public policy. We believe there
are clear and convincing arguments against enactment of this 
bill. We also must conclude that this legislation is not an



implementation of existing EPA statutes into State lav/ but rather 
significantLy broadens ADEC powers beyond those in federal law.

There must remain a balance with proper checks on the use of
State authority to ensure against abuse. No act of law should bo 
exempt from the Alaska Administrative Procedures Act.

We have reviewed the testimony of most of those who have come 
before the Legislature regarding so called "Oil Spill 
Legislation". This is exactly the type of dialogue we believe
appropriate in the ADEC policy review process we suggest above.
If the Legislature desires to establish an interim committee, and 
we think that appropriate, to work with ADEC in its
implementation of its statutory requirements in statewide
environmental planning and the establishment of the Policy Review 
Board - we believe this legislation should be reviewed as a part 
of that process. We do not believe HB 409 should be passed into 
law as it is presently written. We have come to the some
conclusion in our review of SB 502 and HB 316.

Good public policy can withstand debate and public process.
Alaska can not afford to impose unrealistic statutory or
regulatory regimes on an economy that is just beginning to
struggle back to life. Alaska can also not afford to ignore its 
responsibilities to protect its human environment.

We hope these comments have been helpful and would be most
willing to continue to participate in the discussion of these
issues. We believe we have presented a slightly different 
approach to these issues and placed them in a broader context
which we find appropriate at this point in the debate.

With respect^_______
ENUWiWNTJBWTTur SERVICES, LTD.



KLUKWAN FOREST PRODUCTS'
TESTIMONY TO THE 8ENATE 
JUDICIARY HEARING ON 

BILL 409

Good afternoon Senator Faiks, and members of the Senate 

Judiciary Committee. I am Ronald R. Wolfe, Chief Forester 

for Klukwan Forest Products, I live at 9446 Brandy Place, 

Juneau, Alaska; and I am here today before you to offer 

testimony against House Bill 409.

This bill is characterized as oil spill legis]ation not 

applicable to small business. On the contrary, our 

attorneys have agreed that this bill applies to the general 

authority of the Department of Environmental Conservation 

and would affect all businesses regulated by DEC, not just a 

select few.

Only Section 2 of the bill applies specifically to 

"pervasively regulated" facilities. That portion of the 

bill allows DEC to enter and inspect a premises without the 

consent of the owner and to copy relevant records. This is 

the section that prompted the nickname, "The Gestapo Bill." 

If there is any confusion over what is a pervasively 

regulated industry, I am concerned at some point DEC will 

use as liberal definition as possible to apply Section 2 to 

industries not originally contemplated as "pervasively 

regulated."



Sectiou 3 - Administrative Penalties

* Section 3 allows administrative penalties of up to $15,000 

per day for each violation. These penalties are higher than 

what a court is allowed to assess in judicial penalties. 

Administrative penalties should encourage compliance, not be 

so high as to be strictly punitive in nature.

* The Environmental Protection Agency's administrative 

penalty authority requires a choice. EPA must choose either 

to file a civil lawsuit or issue a penalty. HB 409 allows 

DEC to pursue both.

* The bill exempts administrative penalties from the due 

process standards of the Administrative Procedures Act 

leaving the determination of penalties solely up to the 

discretion of the commissioner.

Administrative penalties should be subject to the standards 

of the Administrative Procedures Act, unless a process for 

fair review is detailed in the statute. Otherwise, the 

commissioner would have virtually unlimited authority to 

impose penalties.

It is in fact frightening to give DEC the kind of Super 

Powers contemplated in Section 3.



flection 4 - Compliance Orders

* A compliance order is effective upon receipt. HB 409 

states that a request for a hearing to contest the order 

does not stay the provision or deadlines in the compliance 

order. (In other words, guilty until proven innocent.)

* The bill allows DEC to issue a compliance order when a 

person is "about to violate" or is "otherwise endangering or 

creating the potential of pollution." This language is 

clearly too vague to serve as a standard upon which to issue 

compliance orders. DEC has existing emergency order 

authority if serious public health or environmental harm is 

threatened. The expansion of this power from emergencies to 

what is contemplated is Section 4 is simply not necessary.

* As with Administrative penalties, the bill makes the due 

process standards of the Alaska Administrative Procedures 

Actinapplicable to compliance orders.

Section 5 - Environmental Audits

* HB 409 give DEC the authority to require a person to have 

an independent contractor conduct an environmental audit as 

part of a judicial or administrative enforcement action. 

Audits can be a very expensive undertaking. The way the



bill is written, DEC could order an audit as part of a 

compliance order which could not be contested before being 

required to comply.

This section is of the most concern to me. First, 

Environmental Audit Firms must be approved by DEC, yet it is 

unclear what is required to stay in DEC'S favorable standing 

to be selected. Second, biological sciences are in fact in 

exact sciences leaving considerable room for professional 

disagreement. This latitude could be abused by 

Environmental Audit firms.

In closing I would just like to say thank you for this time 

to offer testimony to your committee on HB 409.



May 1, 1930

Madam Chairman and Members of the Committee:

I have had the ooportunity to study the April £0, 1390 version of 
Committee Substitute for House Bill 403 and I find that are 
serious problems with the proposed legislation that will
adversely affect all businesses in either the immediate or near
future. I would like to call your attention to the four most
serious problems from my perspective.

Section £ provides that ADEC can conduct searches of certain 
facilities without the consent of the owner/operator of the 
facility or a court approved search warrant provided that the 
facility has "significant air and wastewater emission" (line £, 
page £) and that the facility or operations "affect a significant 
public interest" (line 15, page £)« The section goes on to list 
certain facilities "by way of example only"' that are no included 
in the provisions of Section £. The first problem in section £ 
is the whole concept of warrantless searches and the rights of 
citizens of this state. The second is the definition of 
"significant" and the conflicts with the examples of unregulated 
facilities. In the NEPA usage, significant is a judgment cal’ by 
the agency that has historically become smaller and smaller; 
projects that a few years ago had no significant impacts now 
require Environmental Impact- Statements, fewer people are 
required to create significant public interest. Federal agencies 
have ruled that single family residences located in certain areas 
have significant public interest in their prevention or removal, 
wetlands and in-holders in Parks. Federal Courts have ruled that 
small placer mines have such significant air and water emissions 
to justify EIS’s for their operation. The overall NEPA record 
indicates that even the list of excluded facilities is at least 
partially .included under the present definition of significant 
and based on the historical trend, all will soon be included.

Section 3 and Section 4 (line £S, page £: line 21, page 3; line 
£0, page 5) both contain language limiting the review of 
administrative penalties and compliance orders by the courts.
This language is totally unacceptable due to the amount of 
discretion that is vested in an adrninistrative agency. The 
language allows enforcement activities for environmental issues 
where similar conduct by a law enforcement agency in the most 
heinous crime would allow the perpetrator to go free for 
violation of civil rights. C-ivil rights in this country extend 
to all activities.

Section 4 (line £3 and £7. page 4) provides that ADEC may issue a 
compliance order when a person "is about to violate" or "is 
endangering or creating the potential of pollution". Almost any 
activity creates the potential of pollution, at some level of 
risk and severity and anyone who is doing anything is about to



violat >, at some undetermined level of risk and time frame, an 
ADEC regulation. The scope of discretion granted to ADEC in this 
section is overwhelming and it applies to all activities 
regulated by ADEC.

I request that you do not pass this legislation as long as it is 
written in the broad and adversarial language of the April E'O,
1990 versi on.



May 1, 1990

Madam Chairperson and Committee Members:
My name is Clifford Berg. I'm President of Berg 

Construction Co., Inc., a Juneau based construction company 
started here in Juneau by my father and myself in 1937.
Over the years, we have worked throughout Southeast Alaska 
from Raines and Skagway in the North, to Metlakatla in the 
South including all the cities, towns and most of the villages 
and have built roads in some areas where the towns haven't 
been started yet.

I appreciate this opportunity to testify before you and 
vehemently oppose passage of H.B. 409.

The Department of Environmental Conservation currently 
has sufficient regulatory powers to accomplish their duties.
I certainly object to giving this agency "Police" powers such 
as entering premises without a warrant, doling out high 
penalties, and issuing compliance orders which put a company 
out of business until a hearing is held.

Many of the Communist countries of the world are finally 
lifting their yoke of suppression so it is difficult to under­
stand why we in Alaska should be slowly strangling ourselves 
with additional punitive regulations.

I understand that this bill is aimed primarily at the 
Petroleum Industry because of the 1989 Exxon Valdez oil spill, 
and while this shot may only wound the goose that's laying our 
big golden eggs, it may also kill many of the smaller birds 
that lay smaller golden eggs: fishing, mining, logging and
construction, to name a few.

Please vote against H.B. 409. Thank you.

BERG CONSTRUCTION CO., Inc.

CB: p

A  P io n e e r A la s ka n  C o n tra c to r  S ince 1937



48 years of building
Juneau man has worked all over Southeast

By k i r k  McAl l i s t e r
The Juneau  E m pire

To say tha t A laska pioneers built 
the s ta te  and m ade it w hat it Is today 
is certain ly  tru e  in the case of J u ­
neau  con tracto r C liff Berg -  espe­
cially  the "bu ild " part.

In his 48 y ears  in the construction 
business, Berg has becom e fam iliar 
w ith m ost of the com m unities in 
Southeast -  in fact he has left a  la s t­
ing im prin t on m ost of them .

B er". president o f Berg C onstruc­
tion Co. Inc. o f Juneau , has been a t  it 
a long tim e. He form ed a partnersh ip  
w ith his fa the r in 1937 afte r g rad u a t­
ing from  Juneau  High School the 
y e a r  before.

Since then, m any of the roads, 
b ridges, docks, a ir  fields, buildings 
and w ater and sew er system s in 
Southeast a re  the resu lt of his work.

He put in the original s tree ts  in 
M etlakatla , did the firs t s tree t pav­
ing and built the float plane dock in 
P e te rsb u rg , built a school and civic 
cen te r in Kake, a  fire  sta tion  in 
Hoonah, enlarged the harbor and re ­
bu ilt the airfield in Skagway, did 
road  w ork n ea r Haines and built p a r t 
o f the highway and ferry  term inal in 
W rangell.

He also did road  work in Sitka and 
. K etchikan and installed several F ed ­

e ra l Aviation A dm inistration guid­
ance system s around Southeast for 
a irp lan e  navigation.

He has built lodging roads on 
P rince  of Wales i 'and and has 
w orked in m any re  ote a re as  on 
K upreanof, Mitkof, Zarem bo and 
Kuiu islands.

" I  guess I ’ve lived and worked in 
a ll the towns and m ost of the villages 
in Southeast, and a lot of places 
w here they haven’t built the town 
y e t,"  says Berg, a  cheerful and 
friendly m an of 68.

Born and raised  in Juneau , Berg 
has left his m ark  on his home town 
as  well.

He put in the fill for construction 
of Juneau-D ouglas High School, cut 
tim ber off the Mendenhall Peninsula 
to help planes landing at the airport, 
installed an a irp lane navigation sys­
tem  at Lena Point and did the origi­
nal clearing  for the M endenhaven 
subdivision in 1960 when the Menden­

hall V alley’s m ain business was fox 
farm s.

He built the fire s ta tions a t the 
airport and Auke Bay, helped rem od­
el the a irp o rt in 1973, built the 
W estridge Condom iniums in down­
town Ju n eau , w idened the highway 
to the Auke Bay ferry' term inal, 
worked on w hat is now Yandukin 
Drive, w idened Thane Road, built 
roads and b ridges a t P eterson  Creek 
and E ag le R iver flats, worked on the 
E ag lecrest road  and bridge, built the 
pow erhouse a t  E ag lecrest, the  Auke 
Bay sew age trea tm en t p lan t and 
erected  sev era l of the m etal build­
ings a t the a irpo rt.

Not one to rest on his laurels, 
B erg’s la te s t job was finished in Sep­
tem ber -  road work and site  prepa­
ration  for studen t housing a t  the Uni­
versity  o f A laska-Juneau.

While his construction projects 
m any tim es took him  out o f Juneau, 
often for y ea rs  a t  a tim e, he did find 
tim e to build his own house on 10th 
S treet in Juneau . When the Lutheran 
Church across the s tre e t burned 
down, B erg  got the con tract to re­
build it.

" I t  w as the closest job I ever had 
to hom e," he sa id  jokingly.

Berg has seen the construction in­
dustry  change rad ically  in his life­
tim e -  equipm ent has evolved from 
hand digging to cable shovels to pow­
er baekhoes, and drilling and blast­
ing techniques have gotten m ore effi­
cient and sophisticated.

He has also seen the ups and 
downs of the construction industry  in 
Alaska, the feverish pace fueled by 
the flush of oil money and the cur­
rent slowdown as the oil dollars have 
begun shrinking.

Berg has also been recognized by 
his peers. He has been selected presi­
dent of the A laska C hapter o f the As­
sociated G eneral C ontractors of 
A m erica, Inc. for 1986. The group 
has about 900 m em bers in Alaska 
and ind irectly  represen ts the 25,000 
to 30,000 construction w orkers in the 
state.

At a  town m eeting in Juneau  ea r­
lier this m onth, Berg, speaking on 
behalf of the AGC, told Gov. Bill 
Sheffield th a t the organization would 
like to see a m inim um  of $500 million

p er y e a r  budgeted for capital pro­
jec ts  around  the sta te . The governor 
has e a rm ark ed  $298.2 million for

Eublic construction in his proposed 
udget, re leased  last week.

B erg  says ex tra  money for capita! 
construction  could be m ade available 
by shrink ing  o r elim inating the per­
m an en t fund dividend program  or 
using p a r t of the undistributed in­
com e account (the am ount of the 
fund ea rn in g s left over afte r inflation 
proofing and dividend paym ents).

"H av ing  all this w ealth ($6.9 bil­
lion in the perm anen t fund) and lock­
ing it up doesn’t m ake sense,” Berg 
said. “ How w ealthy do we have to be 
before we should provide basic ser­
vices to  people such as  w ater, sewer 
and pow er."

FJerg also sa id  he w as concerned 
about increasing  unem ploym ent ir. 
the construction  industry. About 
1,500 construction  jobs w ere lost ir 
A laska la s t y ea r  and 2,000 m ore are 
expected  to be lost next y ear, he 
said .

A ccording to figures from  the De­
p a r tm en t of Labor, there a re  some 
16,000 unem ployed construction 
w orkers in A laska with about 21 per 
cen t o f those being out-of-state 
cla im an ts .

B erg  sa id  he favored cutting the 
opera ting  budget of sta te  govern­
m ent since  p riva te  sector jobs were 
being lost and unless the cost of gov­
e rn m e n t is cu rta iled  it will m ear 
added  taxes on s ta te  residents tc 
m ake up for the shortfall in oil dol 
la rs.

He pointed to a study of the cost! 
o f governm ent by a group callec 
Com m on Sense for A laska, Inc., tha 
show ed th a t w ages and sa laries o 
s ta te  em ployees a re  nearly  $9,000 pei 
y ea r  h igher than the nationwide av 
erage and  the s ta te  em ployee bene 
fits package is m ore than $3,000 pei 
y ea r  h igher than the national aver 
age.

The sam e study com pared gov 
em m en t expenses to population anc 
found th a t A laska spends m ore thai 
$5,000 p e r  residen t -  five tim es th< 
national average. Capital spending i: 
12 tim es the national norm.

In h is job as AGC president, Ber* 
m akes h is wishes known to the ad



1 ji!WJJ7Br.T» • rr-\\ ' ' r~v̂'’P5 *'• !lr • f̂T-* t*» •' VMoney
V  . ;n*'‘

*V« I T & ,  O F T - " ‘ • - ' V ' i
■■ . IMhk. . *>J'.

Cliff Berg: new president of builder’s group

m inistration  and leg isla ture. He said 
the group would like to see sta te  
g ran t p ro jec ts  put out to com petitive 
bid, and the D epartm ent of T ran s­
portation should handle construction 
pro jects for all s ta te  agencies. Both 
those changes would m ake projects 
m ore efficient and easie r for con­
trac to rs  to deal with, he said.

But B erg’s m ain focus will re- • 
m ain his Juneau  business where his 
son Ja n  Vernon serves as vice presi­
dent. Despite traveling  the world 
with his wife, P a t, (he also served in 
the A leutians during World War II) 
he still enjoys the hunting, fishing 
and photographic opportunities 
around his hometown. j
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TESTIM ONY FO R  H B 409
(DEC ADMINISTRATIVE PENALTIES AND SEARCHES)

5/03/90

Senators, Committee Members:
’ I *

We are distressed about HB 409 and its long reacb toward industries outside of 
the oil industry. This is a bad bill and one that should be killed.

j * ...

Alaska Pulp Corporation is one of Alaska's largest year-around manufacturers 
and, with about 1000 employees, one of Southeast Alaska's largest employers.
We are not against environmental regulation. We are not against expenditures 
for pollution control. In 1989, we spent $5.0 million on improvements to air 
quality at oui- pulp mill in Sitka and another $14 million to improve water 
quality. We spend about $10 million a year to make current pollution-control 
equipment perform. We have been doing; our fair share toward cleaner air and 
water and we feel strongly that DEC, without new legislation, has sufficient
power to enforce compliance of its regulations.

• •

The proposal for fines of an extraordinary high level, as stated in Section 3 of HB 
409, are excessive. Our state's administration should be working hand-and- 
hand with industry to encourage compliance, to solve pollution problems, and 
not working adversarily by establishing prohibitive fines through legislation.
HB 409 gives the Department of Environmental Conservation extraordinary and 
arbitrary powers of enforcement. The bill exempts administrative penalties from 
the due process standards of the Administrative Procedures Act and leaves the 
determination of penalties up to the discretion of the commissioner. This is 
wrong. |
This bill gives Department of Environmental Conservation Gestapo-like powers 
to establish compliance and compliance orders, based merely on allegations. 
DEC has the ability now, under emergency order authority, to issue these 
compliance orders if serious public health or environmental harm is 
threatened.

• i

Although this piece of legislation is aimed at the the oil industry, it will have a 
farther reaching effect. From the timber industry vantage, we are concerned 
how it will affect us. We want to continue to cooperate with state, as well as 
federal, agencies concerned about our environment.

* i
If this bill passes, the State of Alaska will be sending a clear message to new 
businesses, investors and ventures to stay clear of Alaska.

T b a n f e w o u , ^

Frank Roppel 
Executive Vice-President
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Testimony to be given to Senate Judiciary Committee
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My name is Mike Milligan, and I'm Vice-President of the KECE. 
which we formed to deal with the effects of the spill of the 
Exxon Valdez. We are a member of the Oil Reform Alliance. I 
am a commerical fisherman, a construction worker and a parent, 
my wife and I are raising 5 kids, all born in Alaska. I worked 
as a laborer on the Trans-Alaska Pipeline,

I want to testify today in support of strong oil spill legis­
lation, particularly HB 409, SB502, and HB316.

Alaska has been plagued and tormented by a boom-iust economy. 
Many of these oil spill bills will strenghten the oil ( and 
resourse) industry in our state, by mandating greater vigilance 
and respect towards the environment. What this equates to for 
industry is that they will have to hire more personnel and use 
better equipment. Many of the restrictions that these bills 
will impose are already being adhered to by some of the more 
reputable firms doing business in Alaska, Corporations with a 
firm commitment to our state will not have as much trouble 
sharing to these regulations as will resourse corporations 
that just want the quick profits.

Passage of these bills in an unditued state won't create an 
economic boom but it will contribute to economic stability. 
Environmental vigilance potions basically mean more mainten­
ance. Maintenance positions tend to go to local people, people 
that are willing to work a forty hour work week, pay local 
property taxes, and spend their money state. ENVIRONMENTAL 
LEGISLATION CREATES DEVELOPMENT AND MORE JOBS.

Anyone that thinks that industry can't afford stricker regula­
tions has to wonder where the 2 billion for last summors cleanup 
is going to come from. Any legislator that thinks wa don't need 
to hold the industry to such high environmental standards should 
walk around the union halls in Fairbanks and tell the workers 
that we don't really need corrosion repair thi3 summer.

Passage of these bills at their original strength will herald 
a new era of resourse development in Alaska. It will make devel­
opment of ANNR a closer possibility. We need to look at resourse 
development in termB of the 1990's, not the 1970's.
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HB 409 has come under fire of late from a section of the news 
media with a certain zeal for sensationalizing the issuBes. Their 
arguments are not well founded with facts.
As an owner of a 32 ft. commercial fishing vessel I'm relieved 
to see that the legislature wants to cater to me by listing 
(on page 2 line 18 of CSHB 409 (FIN) am )fishing vessels among 
the facilities that are exempt from HB 409. But the exemption 
does me little good as I'm already subject to administrative 
penalties under current Coast Guard regulations, I can get a 
$5,000 ticket from the U.S.C.G, for as little as 1/2 a cup of 
oil on the water. I can be boarued and inspected, and it doesn't 
really bother me because I intend to operate my vessel in a pro­
fessional manner.
Any industry people that want to leave the state because they 
fael threatened won't be to retreat to Alabama or Louisianna 
because they already have administrative penalty laws there as 
well, in fact they, have ♦'hem in over 25 states.
I urge this committee and this legislature to pass strong envir­
onmental laws during this legislative session.

Thank Xfcu, j) f  ̂

TT"
v/ce-Presi/dent itffiCE

May 1,1990 - 2 -



This *n That
As a staunch member ot the local chapter 

o f the "C o o l ’n C odger C lu b " I feel It 
ne^esaary from time to time to refer to my 
treasured copy of "Today in  Alaskan H is io ry" 
and to report to you some he adlines of days 
gone by in good old AK’s earlier days. For 
instance^on April 29,1930: "Ybe cornerstone  
o f  Ihe Federa l a n d  Te rrito ria l Bu ild ing, now  
th e  A laska S ta te  C ap ito l, was la id  in  
Ju n e a u ." And on April 30, 1913. "The b i l l  
c ie a tin g  the A laska P ioneer's Home was ap­
p ro ved  by W alter E. C lark, Governor o f the  
Territory o f A la ska ." (Should be of great in­
terest to we C ’n C's.) Oh. here’s an ap­
propriate one, though it would never happen 
in this day and age. On May 2, 1913, "The  
f irs t  A laska Territoria l Legis la te e adjourned  
s in e  die (w ith o u t a day be ing se. lo r m eeting  
a g a in ) a fte r 61 days." And here's a peculiar 
one for you. on May 2. 1974. "Standard O il 
a n d  Exxon op posed  the A laska Pipeline, 
p re fe rr in g  a C anad ian  rou te  which w ould  
have b e tte r served the f in a n c ia l in te res ts  o f 
the  tw o co m pa n ies ." One only has to think 
of the great Alaska oil spill of 1989 to ponder 
a b it over that bit of information ... what 
if ... ?

New Watch Dog
I received a flyer in the mail last week sent 

by the Greater Juneau Chamber of Com­
merce called "L e g is la tive  A le rt." It has to 
deal with three House bills that the Chamber 
<eels are not in the* best interest of the 
business community. It also relates our two 
representatives' (Ulmer and Hudson) posi­
tion on said bills. Ulmer supported H.B. 210 
cosponsored H.B. 409 and H.B. 558.

H. B. 210. "R eserva tion  o f Instream  Flows 
fo r  F is h " Title sounds good on the surface, 
but in reality, it virtually can stop any 
development by the private sector or tor that 
matter, a m unicipality if it uses any part of 
a stream for its water source.

I j H.B. 409 would give the Department of En-
I I vironmenlal Conservation (DEC) the sweep- 
[ I ing authority to search your p lace o f 
I  bu s ine ss  w ith o u t a w arrant i f  they "even

s u s p e c t" that a permitted business (say a 
fish processor and smokery) is in violation 
of waste water or air emissions pollution. 
V'olators could be subject to a $15,000 per 
day (without lim it) fine.

H.B. 558 would give the private citizen Ihe 
right to sue companies directly on en­
vironm ental issues. I understand that 
orig inally the b ill would have allowed per­

sons to sue governm en t agenc ies and com ­
m iss ioners as well, however the government 
saw Ihe absolute horror of this monster bill 
and got themselves pulled out.

These are sca ry  b il ls !  Moreover, they are 
d ire c t re s u lt o f the  c u rre n t "over reaction  
on saving the  environm ent. Legislators have 
a tendency to be terrific targets for the fren 
t ie d  few who feel that all our environmen­
tal Ills can be cured by overkill measures 
such as proposed by these bills. The 
Chamber mentioned that some people la­
beled them "w itch h u n ts " with "G e s tso o "  
authority ... I wholeheartedly agree.
At press time I understand that H.B. 409 

was voted on: 21 yeas and 19 nays with a 
notice of re-consideration. H.B. 210 and 558 
were s till in rule committees.
J keep asking myself ... why are we 

Americans so w illing to throw away our 
freedoms and impose heavy S la te  res tric ­
tions upon ourselves? Can't we see the prob­
lems the people are having in countries in 
the communist block? They are struggling 
toward gaining freedom and democracy 
while we blithely are so w illing to give up 
ours. The " b ig  s t ic k " authority of the Slate 
mentality is definitely, in my opinion, not 
what our forefathers had in mind when they 
framed the Constitution. I applaud the 
Chamber of Commerce in their effort to seek 
out. identify and label these anti-business, 
anti-capitalism pieces of iegis'^tion.

On the Brighter Side ..
I notice the cross walks, center lines and 

other street markings are almost complete­
ly obliterated from this past winters' hard 
wear and tear. But. as the weather permits.
I understand the "stripers" will be out with 
a fresh batch of white and yellow paint.

L itte r Free!
The 4th annual area-wide clean up spon­

sored by L itter Free, Inc.. was an enormous 
success, thanks So the hundreds of you who 
volunteered and .participated. Yellow litter 
bags sprouted up like daffodils all over the 
borough roadsides. Tons of trash and litter 
were collected in ndt-so-great weather. All 
of Ihe results are still not in ... we will publish 
them as soon as they are all compiled. All 
the local media were involved this year and 
cooperated wonderfully in this elfort. Mary 
Mahoney, this year's president of Litter Free. 
Inc.. (and o u r ow n m a rke tin g  d irecto r here 
at C o m m e rc ia l A rt/ln fo -Jun o ) with the help 
of her board, w ill have news releases

(C ont on Page 60)
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R B P  W i t h  F t i P n u  (Cont. from  page 21)

available lo Ihe media in the next few days. 
With all the people who supported the clean 
up. there are a lot of "th ank  y o u s " to be 
made. Environm entally speaking. Ih is e lfo rt 
was an exceptiona l tes tim o ny to  the com ­
m itm e n t o t those involved.

As a consequence of this effort I just found 
out tnat Juneau won an award "For the Most 
Improved City In Alaska In 1989" sponsored 
by ALPAR (Alaskans For Litter Prevention 
and Recycling). They supply all those yellow 
litter bags free of charge. They asked Mary 
to come to Anchorage lo accept the award 
and represent our community. Well this was 
certainly unexpected as none of us on the 
board were aware that such an award ex­
isted. Congratulations to Litter Free. Inc.. 
and Juneauiles who participated!

Star Bug Contest
Look on the back cover of your last week's 

In /o (Apr. 21-27)... right in the middle of the 
Honda Hut advertisement, next to the out­
board and lawnmower. the winning bug may 
be found. If you find one you're going lo be 
eligible to collect over $80 worth of gift cer­
tificates! If you are a winner, come into Com­

mercial Art in the Emporium Mall and pick 
up g ift certificates for the following prizes:
A free burger, pasta or chicken dinner at 
Mike’s, a kitchen knife from the Bullet and 
Blade, a 12 pack ot Pepsi from Alpac Corp., 
a free pass to one of Gross-Alaska theaters, 
one complimentary breakfast from the 
Fiddlehead. two free movie rentals from "On 
the Go Video,”  a cap with the famous Red 
Dog logo on it from the Red Dog Saloon, a 
dish of ice cream at the Cookhouse, a free 
AA. C. D or 9V battery a month for a year 
from Vintage Electronics and a free cut and 
style from Troy’s Hair Hcuse. Last week our 
lucky winner was Carmen Wynn.
Well gang, that's it for this week. Old Rip 

gives the Chamber of Commerce and Litter 
Free. Inc.. an "A" ... and an "F " to framers J I  
and supporters of overkill so-called "en- / /  
vironmental b ills" and to litter bugs ... both f  
are extremes
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E A R T H  M O V E R S  O F F A I R B A N K S ,  I N C
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February 26, 1990

State of Alaska
Senate Judiciary Committee
House Finance Committee
Interior Delegation
HB 409 Sponsors
P.O. Box V
Juneau, AK 99811

Re: HB 409 and SB 497

Dear Ladies and Gentlemen:

We are writing this letter in opposition to HB 409 and SB 497. We feel either 
version of these bills, if passed, have the potential of permitting unfounded 
and far reaching devastating effects to the statewide business structure and 
environment.

These bills grant massive administrative powers to DEC to enter premises without 
a search warrant, copy records, administer large administrative fines, shut down 
business operations, etc., without any recourse to the courts until well after 
these actions occur and administrative appeal procedures are exhausted.

Due to the fact that people will be administering these bills, and the fact 
that people do make mistakes or carry grudges, it is very possible that an 
administrator could wrongfully shut a business down for an inordinate length 
of time. This opinion is also based on the following interpretation of the 
bill:

' - Once a person appeals a decision to the agency, there is no time
limit on how fast the agency needs to respond.

- Appeals to an agency which issued a decision generally result in 
a "rubber stamp" of the previous decision.

- The agency has the ability to shut down an operation without re­
gard to severity of the occurrence or without regard to commonly 
accepted and generally used practices.

It is our understanding that existing regulations give DEC essentially the 
same powers if an emergency is declared, and require an immediate Judicial 
response to an appeal. We would support leaving existing regulations as 
they are.
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If new regulations must be adopted, we would recommend the following changes:

- Any appeals to a decision should be ruled on by a disinterested 
third party within a reasonable time limit.

- An operation which is not immediately life threatening, has been 
in operation for an extended period of time, and has appealed a 
decision should be permitted to continue operating until a conclu­
sive decision has been reached.

- The 20 percent penalty per quarter for unpaid fines should be 
reduced to statutory interest.

These bills as proposed remind us of "Big Brother" in the book 1984. They 
give ultimate power to a state agency and do nothing to protect the business­
man's rights. Let's see what we can do to encourage business in this state, 
not discourage it.

We also questions the constitutionality of these bills since they permit a 
person to be convicted and penalized before being judged by a jury of his 
peers.

Should you have any questions, please contact the undersigned.

Sincerely

EARTH MOVERS OF FAIRBANKS, INC

Vice President



111 STEDMAN, SUITE 200 
KETCHIKAN, ALASKA 99901-6599 
Phone 907-225-6114 
FAX 90 7-2 25-5 92 0

April 23, 1990

Joe Poor, Executive Director 
Greater Juneau Chamber of Commerce 
1107 W. Eighth St. #1 
Juneau, Alaska 99801

Dear Joe,

At the Chamber's request, I have detailed below some of the concerns that 
numerous business organizations have with House Bill 409.

This bill is characterized as oil spill legislation not applicable to 
small business. On the contrary, our attorneys have agreed that this bill 
applies to the general authority of the Department of Environmental 
Conservation and would affect all businesses regulated by DEC, not just a 
select few.

Only Section 2 of the bill applies specifically to "pervasively regulated" 
facilities. That portion of the bill allows DEC to enter and inspect a 
premises without the consent of the owner and to copy relevant records. 
This is the section that prompted the nickname, "The Gestapo Bill."

Since there has been so much attention paid to the "pervasively regulated" 
issue, I'd like to focus these comments on those sections of the bill that 
would apply to all who are regulated by DEC, big and small.

Section 3 - Administrative Penalties

* Section 3 allows administrative penalties of up to $15,000 per day for 
each violation. These penalties are higher than what a court is allowed 
to assess in judicial penalties. Administrative penalties should 
encourage compliance, not be so high as to be strictly punitive in nature.

* The Environmental Protection Agency's administrative penalty authority 
requires a choice. EPA must choose either to file a civil lawsuit or 
issue a penalty. HB 409 allows DEC to pursue both.

* The bill exempts administrative penalties from the due process 
standards of the Administrative Procedures Act leaving the determination 
of penalties solely up to toe discretion of the commissioner.

Alaska Loggers Association, Inc.

217 Second Street, Suite 203 
Juneau, Alaska 99801 
(907) 463-3175

SERVING A I.. SKA'S TIMBER INDUSTRY



A la s k a  Loggers  Association, Inc.

Administrative penalties should be subject to the standards of the 
Administrative Procedures Act, unless a process for fair review is 
detailed in the statute. Otherwise, the commissioner would have virtually 
unlimited authority to impose penalties.

Section 4 - Compliance Orders

* A compliance order is effective upon receipt. HB 409 states that a 
request for a hearing to contest the order does not stay the provision or 
deadlines in the compliance order. (In other words, guilty until proven 
innocent. )

* The bill allows DEC to issue a compliance order when a person is "about 
to violate" or is "otherwise endangering or creating the potential of 
pollution." This language is clearly too vague to serve as a standard 
upon which to issue compliance orders. DEC has existing emergency order 
authority if serious public health or environmental harm is threatened.

* As with Administrative penalties, the bill makes the due process 
standards of the Alaska Administrative Procedures Act inapplicable to 
compliance orders.

Section 5 - Environmental Audits

* HB 409 gives DEC the authority to require a person to have an 
independent contractor conduct an environmental audit as part of a 
judicial or administrative enforcement action. Audits can be a very 
expensive undertaking. The way the bill is written, DEC could order an 
audit as part of a compliance order which could not be contested before 
being required to comply.

For your information, I have attached a list of the business organizations 
we have been working with on this bill. Representatives of these 
organizations have reviewed this letter and concur with the concerns 
detailed here.

Sincerely,

Thyes J. Shaub
Governmental Affairs Director 

cc: Representative Fran Ulmer



Represented Business Interests

Alaska Loggers Association 
Alaska Pulp Corporation 
Echo Bay Exploration, Inc.
Alaska Coal Association 
Alaska Miners Association 
Resource Development Council 
Associated General Contractors of Alaska 
Forest Alliance
Alaska State Chamber of Commerce 
Greens Creek Mining Company 
Alyeska Pipeline Service Company 
Arco Alaska, Inc.
KONCOR Forest Products, Inc.
Klukwan Forest Products, Inc.
Kensington Venture 
The Producers Council 
Timber Trading Company
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April 13, 1990

The Honorable Sam Cotten 
Speaker of the House 
Alaska State Legislature 
P.O. Box V 
Juneau, Alaska 99S11

Dear Speaker Cotteni

The Associated Ge- 1 Contractors of Alaska (AGC) opposes passage 
of HB 409 in ' ant form. We have not yet been able to assess
the full s w  the warrantless search provision proposed in
Section 2 bill.

ABC is co jCd about the Department of Environmental Conserva­
tion's in /ement in regard to environmental audit procedures. 
Without p ?r safeguards we believe it could be used for delay 
tactics a harassment.

Also, the ..torney's fees should work both-ways. If these issues go 
to court i  ,d the Department loses, it should return any moneys 
administratively taken and pay the court costs and attorney fees for 
the prevailing party. This would impose discipline on the 
Department that is absolutely vital.

There is a real need to advise small business in Alaska of the 
ramifications of HB 409. There appears to be a rush to pass this 
legislation to avoid small business knowing what the impact will be 
under this legislation.

HB 409 should be held over and field hearings conducted throughout 
Alaska describing the proposed impacts. We believe that if you 
conduct field hearings, you will find that a large majority of 
Alaskans would speak out in opposition to this legislation. It sets 
dangerous precedents and is poor legislative policy because it

FAIRBANKS 
PO BOX 60005 * FAIRBANKS. AX 99706 

(907) 452-1809

JUNEAU
04  N. FRANK UN. SUITE A • JUNEAU. AK 99801 

(907) 586-1740

SOLDOTNA 
PO BOX 150 • SOLDOTNA. AK 99669 

(907)262 :0 5
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represents environmental overkill as the result of the emotional 
over reaction to the oil spill in Prince William Sound.

We urge you not to let HB 409 go to the Floor of the House of 
Representatives in its present form.

Sincerely,

ASSOCIATED GENERAL CONTRACTORS 
OF ALASKA

Presi dent

cc: All House Members



PO Box 21135
Juneau, Alaska 99802-1135 
May 3, 1990

Senator Ban Faiks
Chair, Senate Judiciary Committee
Capitol Building
Juneau, Alaska 99811

Dear Senator Faiks:

I would like to offer the following comments regarding House Bill No. 409 - An 
Act relating to the reform of certain environmental conservation laws and the 
administrative penalties for their violation." I offer these comments as an 
individual citizen who has resided in Alaska for over twenty five years - with 
my experience in Alaska dating back to 1953. I also offer these comments as a 
former federal government administrator and manager of forest and other related 
natural resources.

I do not believe this proposed Bill should be favorably reported out of Committee 
in its present form. My primary reasons for opposing this Bill in its present 
form can be summarized as follows:

1. The Bill's present coverage is open to a broad interpretation of businesses 
covered. The term "pervasively regulated" is not adequately defined. One can 
conclude that both big and small businesses would be covered by this Bill.

2. I am opposed to authorization for government agencies to issue administer 
penalties without following the due process standards of the Adminisrative 
Procedures Act. The Bill apparently leaves the determination of penalties to 
the discretion of the Commissioner. Administrative penalties should be subject 
to the standards of the Administrative Procedures Acc.

3. Section 4 of the Bill apparently authorizes the issuance of compliance 
orders without the requirement of adhering to the standards of the Administrative 
Procedures Act.

4. I am opposed to the provisions of Section 2 which apparently allows entry and 
inspection of premises and records without the consent of the owner or consent of 
the Court.

5. The Environmental Audits (Section 5) part of the Bill is also too broadly 
worded. It appears to require such audits without the owner being able to contest 
or seek a modification of such an Audit.

As one who has represented the government in natural resource management issues 
for over twenty five years, I believe there is real merit in having a system of 
due process, or checks against the possible unfair application of government 
regulations. In the interest of fairness, I would respectively suggest this Bill 
not be reported favorably without restoring the due process and related fairness 
requirements noted above. Thank you for the opportunity to comment.



Testimony of Robert G. Loiselle 
For The Forest Alliance 

Senate Judiciary Committee Hearing 
HB 409 

May 3, 1990 
Juneau, Alaska

The Forest Alliance is a broadly constituted organization of forest 
land owners, manufacturers, loggers and others having commercial 
and professional inrerests in the proper management and development 
of forest lands. The members of the Alliance include all of the 
major private timber owners in the state of Alaska.

Our members are very concerned about HB 409, because despite 
tet. ‘mony to the contrary, this bill is not simply oil spill 
legislation, but rather is legislation which would affect a broad 
spectrum of Alaska industry and business. We understand that this 
was not the intent of the bill, but it would certainly be the 
effect.

Our intent is not to question the necessity of adequate 
environme* tal regulation or of adequate enforcement tools. The 
issues ir question with this bill are simply ones of fairness and 
due process. Indeed, the bill does not address environmental 
regulations per se, but rather their enforcement. Enforcement 
actions should not be punitive and they should provide for adequate 
due process, particularly where the very survival of a business may 
be at stake.

The amount of administrative penalty that DEC may administer is a 
question o ': public policy, and I would argue that $15,000 per day 
is tco high to assess without an evidentiary hearing. And the 
standards for administering the penalty are so vague and the 
standard of judicial review (substantial evidence) so loose, that 
meaningful review of the amount of the penalty will be impossible.

Even though these penalties could be used to offset a judicial 
penalty, the individual is still subject to the attendant costs of 
multiple proceedings for a single action. Also, a single action 
could be characterized as multiple violations, opening the door for 
a host of penalties and proceedings.

We also take great exception to being put in the situation where we 
are "guilty until proven innocent". This is particularly alarming 
considering the limited judicial review available.

The question of environmental audits, where audits can be required 
as part of an enforcement action even before someone violates the 
law, needs serious examination.

Existing law already provides for substantial civil and criminal 
penalties. If it is determined that the administrative penalties 
provided for in this bill are requi .d, then they should be changed 
to reflect amounts that are adequa , but not punitive. And these



amounts should be clearly spelled out for the various types of 
offenses and not left to the discretion of the commissioner. Those 
accused of violations should have all of the rights of due process 
that are normally available.

Thank you for this opportunity to testify. I would be happy at 
this time to respond to any questions you may have.



Alaska Loggers Association, Inc.

217 Second Street, Suite 203 
Juneau, Alaska 99801 
(907) 463-3175

April 23, 1990

Joe Poor, Executive Director 
Greater Juneau Chamber of Commerce 
1107 W. Eighth St. #1 
Juneau, Alaska 99801

Dear Joe,

FAX 907-225-5920

At the Chamber's request, I have detailed below some of the concerns that 
numerous business organizations have with House Bill 409.

This bill is characterized as oil spill legislation not applicable to 
small business. On the contrary, oui attorneys have agreed that this bill 
applies to the general authority of the Department of Environmental 
Conservation and would affect all businesses regulated by DEC, not just a 
select few.

Only Section 2 of the bill applies specifically to "pervasively regulated" 
facilities. That portion of the bill allows DEC to enter and inspect a 
premises without the consent of the owner and to copy relevant records. 
This is the section that prompted the nickname, "The Gestapo Bill."

Since there has been so much attention paid to the "pervasively regulated" 
issue, I'd like to focus these comments on those sections of the bill that 
would apply to all who are regulated by DEC, big and small.

Section 3 - Administrative Penalties

* Section 3 allows administrative penalties of up to $15,000 per day for 
each violation. These penalties are higher than what a court is allowed 
to assess in judicial penalties. Administrative penalties should 
encourage compliance, not be so high as to be strictly punitive in nature.

* The Environmental Protection Agency's administrative penalty authority 
requires a choice. EPA must choose either to file a civil lawsuit or 
issue a penalty. HB 409 allows DEC to pursue both.

* The bill exempts administrative penalties from the due process 
standards of the Administrative Procedures Act leaving the determination 
of penalties solely up to the discretion of the commissioner.

SERVING ALASKA'S TIMBER INDUSTRY



A la s k a  Loggers  Associat ion ,  Inc.

Administrative penalties should be subject to the standards of the 
Administrative Procedures Act, unless a process for fair review is 
detailed in the statute. Otherwise, the commissioner would have virtually 
unlimited authority to impose penalties.

* A compliance order is effective upon receipt. HB 409 states that a 
request for a hearing to contest the order does not stay the provision or 
deadlines in the compliance order. (In other words, guilty until proven 
innocent.)

* The bill allows DEC to issue a compliance order when a person is "about 
to violate" or is "otherwise endangering or creating the potential of 
pollution." This language is clearly too vague to serve as a standard 
upon which to issue compliance orders. DEC has existing emergency order 
authority if serious public health or environmental harm is threatened.

t

* As with Administrative penalties, the bill makes the due process 
standards of the Alaska Administrative Procedures Act inapplicable to 
compliance orders.

* HB 409 gives DEC the authority to require a person to have an 
independent contractor conduct an environmental audit as part of a 
judicial or administrative enforcement action. Audits can be a very 
expensive undertaking. The way the bill is written, DEC could order an 
audit as part of a compliance order which could not be contested before 
being required to comply.

For your information, I have attached a list of the business organizationj 
we have been working wich on this bill. Representatives of these 
organizations have reviewed this letter and concur with the concerns 
detailed here.

Sincerely,

Section 4 - Compliance Orders

Section 5 - Environmental Audits

Thyes J. Shaub
Governmental Affairs Director

cc: Representative Fran Ulmer



Represented Business Interests

Alaska Loggers Association 
Alaska Pulp Corporation 
Echo Bay Exploration, Inc.
Alaska Coal Association 
Alaska Miners Association 
Resource Development Council 
Associated General Contractors of Alaska 
Forest Alliance
Alaska State Chamber of Commerce 
Greens Creek Mining Company 
Alyeska Pipeline Service C ' ...pany 
Arco Alaska, Inc.
KONCOR Forest Products, Inc.
Klukwan Forest Products, Inc.
Kensington Venture 
The Producers Council 
Timber Trading Company
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JAN FAIKS 
SENATE OFFICE

To: Senator Jan Faiks
Senate Judiciary Committ

From: Rep. Mike DavieJ^ ^

—-

Re: HB 409

Date: April 27, 1990

I am writing to request a hearing for HB 409, which would give the 
Department of Environmental Conservation authority to assess 
Administrative Penalties. HB 409 addresses the critical need for 
a stronger regulatory presence when it comes to pollution 
violations. In recent years the state has been plagued by hundreds 
of oil, chemical and hazardous waste spills, many of which the 
state has been forced to clean up at its own expense. It has 
become clear to me that a streamlined regulatory atmosphere is 
desperately needed if we are going to keep both the state and 
industry to their obligation to prevent pollution and to clean "p 
promptly when it becomes a problem. Administrative penalties will 
provide for an economical, efficient and consistent system to deal 
with chronic polluters. This is similar to laws in 28 states and 
may soon be required by the EPA.

In addition HB 4 09 allov.s the DEC access to inspect a select group 
of pervasively regulated facilities, requires environmental audits 
and strengthen the department ability to craft effect compliance 
orders.

Today, many states are using these management tools to give 
government and industry clear guidelines to protect the public and 
our environment. In is report on the .Exxon Valdez tragedy, the 
Alaska Oil Spill Commission has recommended the addition of these 
regulatory tools as an essential first step towards prevention of 
future pollution disasters.

Thank you for your consideration.



Sectional Analysis - CS to HB 409 (Finance) am April 27, 1990

Section 1 - Ccnsentual Inspections

This section revises the DEC's present general access authority to 
include the right to copy "relevant records". It continues the 
requirement that the DEC obtain consent from the owner or occupier 
of the premises.

Section 2 - Nonconsentual Inspections

Adds a provision to provide authority for nonconsentual inspections 
in the case of "pervasively regulated facilities" to the extent 
"permitted by the United States and Alaska Constitutions" but only 
in the case of certain specific types of facilities. These 
facilities must be "pervasively regulated" by the department and 
be a type specifically listed in this section. A provision in also 
made to keep trade secrets confidential.

Section 3 - Administrative Penalties

Establishes a new section creating an administrative penalties 
procedure for violation of DEC's statutes, regulations, orders or 
permits. The amount may not exceed $15,000 per day for each 
violation. Current procedures for addressing violators are long, 
cumbersome and expensive, hampering both state and industry's 
ability to deal quickly with pollution problems. Criteria are 
provided to guide the assessment of penalties (e.g., effect of the 
violation on public health? prior history of violation? deterrence 
of future violations). This section establishes an administrative 
review process that streamlines the process of adjudicating these 
claims and provides for judicial review should the violator wish 
to challenge the penalty.

Due process provisions are specifically established:

1. Notice of assessment served in person or certified mail.
2. Person has 30 days to request adjudicatory hearing.
3. Person gets adjudicatory hearing.
4. Person gets 30 days to file for judicial review.
5. Person gets judicial review in State Superior Court.
6. Person Gets appeal as of right to State Supreme Court.

Section 4 - Compliance Orders

Allows for a compliance order to become effective immediately to 
start cleanup up of a contaminated site or to stop an ongoing 
pollution incident. Presently, industry can challenge compliance 
orders before implementation, causing substantial delays. This 
section also provides for an administrative hearing and for 
judicial review of the hearing decision as in Section 3.
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Section 5 - Environmental Audits

Allows the Commissioner to require environmental audits conducted 
by in independent contractor. An environmental audit is an 
objective and systematic analysis of a facility's operations to 
insure compliance with state environmental laws and to spot 
pollution problems before they become unmanageable. The EPA uses 
a similar process that has been very successful. Audits may not 
be required more than once per violation as long as conditions 
remain in compliance with the law.

Section 6 - Adoption of Regulations

The commissioner shall adopt regulations under the Administrative 
Procedures Act to implement the provisions established by this 
legislation.
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Representative Ron Larson, Co-Chair 
Representative Lyman Hoffman, Co-Chair 
House Finance Committee 
P.O. Box V
Juneau, Alaska 99811

STEVE COWPER, GOVERNOR

RE PL r TO:

□  1031 W 4 th  AVENUE  
SUITE 200
A N C H O R AG E. ALASKA 99501-1994  
PHONE: (9 0  7) 276-3550

B  1st N A TIO N A L CENTER  
100 C U S H M A N  ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679  

Phone: (907) 452-1568
□  P.O. BO X K -S T A T E  CAPITOL  

JUNEAU. A LA S K A  99811-0300  
PHONE: (907 ) 465-3600

Re: H.B. 409 access provisions

Dear Representatives Larson and Hoffman:

At last week's House Finance Committee hearing on H.B. 
409, several questions arose regarding the types of facilities 
which would qualify as "pervasively regulated facilities." This 
memorandum responds to those questions.

Section 2 of H.B. 409 authorizes the Department of 
Environmental Conservation ("DEC") to enter and inspect at 
reasonable times a "pervasively regulated facility" in order to 
investigate actual or suspected sources of pollution or to 
ascer ain compliance with DEC statutes and regulations. Section 
2 defines "pervasively regulated facility" as

a facility where activities or operations are or 
were conducted that affect a significant public 
interest and that the department comprehensively 
regulates.

The above definition, which explicitly tracks the case 
law developed under both the United States and Alaska 
constitutions, contains two distinct components:

(1) the operations conducted at the facility must 
"affect a significant public interest." In other words, the nature 
of the activities conducted at the facility must present the 
potential for a substantial adverse environmental impact upon the 
public;

and

(2) the operations conducted at the facility must be 
subject to comprehensive regulation by DEC. In other words, the 
facility's activities must be subject to broad regulation and 
oversight by DEC.
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In order to qualify as a pervasively regulated facility, 
the facility must satisfy both components of the definition. 
Hence, the vast majority of premises in Alaska will not fall under 
the definition. For example, private residences, restaurants, 
fishing vessels, small placer mines, gas stations, and most small 
businesses do not qualify. The activities conducted at these 
places are not subject to comprehensive DEC regulations. 
Furthermore, the activities conducted at most of these places do 
not have the potential to pose a significant environmental threat 
to the public. Likewise, the corporate headquarters of a large 
company would not qualify— even if other facilities owned by the 
company did satisfy the test. This is because the type of 
activities typically conducted at a corporate headquarters are not 
subject to broad DEC regulation and oversight.

Conversely, certain types of facilities would qualify as 
pervasively regulated facilities in most circumstances. Examples 
of such facilities include fhe Alyeska Pipeline Company's Valdez 
terminal, Trans-Alaska Pipeline pump stations, oil refineries, most 
permitted hazardous substance or hazardous waste disposal 
facilities, and hazardous waste temporary storage facilities. Such 
facilities usually will satisfy both components of the definition.

Under present law, before DEC may enter onto private 
property DEC must either obtain the property owner's consent or 
obtain a search warrant. As the above discussion demonstrates, 
H.B. 409 does not increase DEC'S right to enter the vast majority 
of private property in Alaska. H.B. 409 would, however, allow DEC 
to take advantage of the narrow, judicially recognized, exception 
to the search warrant requirement for a limited group of 
facilities that have a particular potential to harm the health and 
welfare of Alaska's citizens.

If you have any further questions, or if I may be of 
further assistance, please contact me.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY GENERAL

JAM:jah

Assistant Attorney General
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cc: Rep. C.E. Swackhammer
Rep. Kay Brown 
Rep. Niilo Koponen 
Rep. Fran Ulmer 
Rep. Kay Wallis 
Rep. Ramona Barnes 
Rep. Randy Phillips 
Rep. Steve Rieger 
Rep. Dick Shultz 
Jeff Bush, Department of Law
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TO:
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SUBJ:

Alaska State Legislature
HOUSE OE REPRESENTATIVES

P.O . Ilnx V 
Stale Capitol 

Juneau. A laska 99811

House Members

Representative Mike Da 

April 20,1990

CS HB 409 (Finance) - Nonconsentual Inspection Authorities

Section 2 of CS HB 409 (Finance) provides authority for nonconsentual (warrantless) 
inspections only in certain narrow circumstances for a very few specific types of facilities. 
Only a very few Alaska businesses -- those with major facilities posing a substantial 
public health or pollution risk -  would be affected by this provision.

Specifically, the legislation expressly provides th a t nonconsentual inspections can take 
place only ”to the extent permitted by the United States and A laska Constitutions" con­
sistent w ith  the privacy protections provided by the federal and Alaska constitutions. 
Federal and state courts have identified "pervasively regulated facilities" as potentially 
subject to nonconsentual inspections.

Hoivever, no t all pervasively regulated facilities in A laska w ould be subject to noncon­
sentual inspections under CS HB 409 (Finance). The legislation further narrows the type 
of facilities in Alaska potentially subject to nonconsentual inspections. First, by limiting 
the department's authority to conduct nonconsentual inspections in the case of facilities 
tha t are pervasively regulated by DEC (it is not sufficient that the facility is comprehen­
sively regulated by another federal or state agency). Second, by still further limiting 
suchinspections to a specific type o f facilities listed in Section 2 of the bill (see below).

In summary, in  order to use the nonconsentual inspection authority provided by CS 
HB 409 (Finance), a facility m ust m eet two tests:

1) it m ust be "pervasively regulated" by the departm en t and
2) be a type of facility specifically listed in  the legislation.

CS HB 409 (Finance) also provides for keeping "trade secret" records confidential.

The types of facilities potentially subject to warrantless inspections is illustrated below.

FACILITIES SUBJECT TO A N ^'CONSENT! JAL SEARCH ISECTION 2)

Oil Terminal Facilities (AS 46.04.030)
Refineries
Crude Oil Exploration, Production, or Transportation Facilities
Hazardous Waste Transportation, Storage or Disposal Facilities (AS 46.03.302)
Major Solid Waste Disposal Facilities
Facilities with Significant Air and Wastewater Emmissions regulated by DEC

TOTAl. NUMBER 01- 'PERVASIVELY REGU­
LATED FACI1JTIES" POTENTIALLY SUBJECT 
TO CONSTITUTIONALLY SANCTIONED NON­
CONSENTUAL SEARCHES UNDER STATE AND 
FEDERAL COURT DECISIONS.

Tj FACILITIES l’OTENTIALLY SUBJECT TO NON- 
n  CONSENTUAL INSPECTIONS UNDER CS I IB 409

TUAL SEARCHES
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L e g is la tiv e  R esearch  Agency

P.O. Box T 
Junoxn, AK m i l - 3 1 0 0  

Phono: (907) (93-3991 
Fax: (907) (93-3331

February 6, 1990

MEMORANDUM

TO: Representative Mike Davis

ATTN: Barnaby Dow 

FROM: Leola Welmer
Legislative Analyst

RE: Administrative Penalties
Research Request 90.156

You asked which Alaska state agencies have the authority to assess penalties 
for violations of their regulations and statutes. You also wanted to know if 
agencies in other state governments have this authority. Specifically, you asked 
how authority for imposing an administrative penalty has been granted to agencies 
similar to the Alaska Department of Environmental Conservation (DEC); if the 
Environmental Protection Agency (EPA) requires administrative penalty authority 
for Resource Conservation and Recovery Act (RCRA) certification; and what the 
fiscal impact of such programs might be.

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.JO-
44.62.630). Under this section, the DEC has limited powers of administrative 
adjudication but does not have the general authority to assess administrative 
penalties.

Twenty-eight states and the federal government have administrative penalty 
systems for enforcing RCRA standards. States which have adopted administrative 
penalty systems have found them to save time and money; to be a more effective 
means of enforcement; and to be a more equitable means of punishment.

The Environmental Protection Agency (EPA) and the General Accounting Office (GAO) 
recommend that all states adopt administrative penalty systems to manage and 
enforce regulations concerning the environment.

Administrative Penalty Authority

Summary

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.300-
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44.62.630). The power of administrative adjudication Is limited to the named 
functions of the agencies listed under AS 44.62.330(a) (see Attachment A).

Further restrictions are outlined in AS 44.62.330(d). According to the Attorney 
General, "The policy of § 44.62.330(d) 1s to limit the adjudication procedure 
set forth in the Act to procedural matters, and matters regarding which the 
agency must make substantial determinations of fact." The purpose of this act 
is to prescribe a fair procedure for determinations of fact. The powers of 
administrative adjudication do not extend to situations where facts have been 
determined by the courts.

Administrative penalty authority is a power commonly assigned to both state and 
federal agencies. The Department of Public Safety's ability to issue traffic 
citations is a typical example of a state-level administrative penalty authority. 
The Environmental Protection Agency's ability to assess fines for pollution and 
hazardous waste violations is an example of federal administrative penalty 
authority. Some states have administrative law judges who determine the 
penalties for a variety of violations; others rely upon hearing officers assigned 
to specific agencies to assess penalties.

In general, the system of administrative law judges and hearing officers is 
preferred to civil or criminal court systems because less time and cost are 
involved. Administrative law judges and hearing officers are able to solve a 
greater number of cases in a shorter period of time. They are also able to 
correct a greater number of violations. Strict administrative procedures and 
penalty matrixes make enforcement procedures less arbitrary and more consistent. 
Like a person who intentionally parks in a no parking zone, companies know in 
advance what the penalties and procedure will be if they are found in violation 
of certain regulations.

Relying upon administrative law judges and hearing officers may foster a more 
cooperative atmosphere between industry and administrators than is found in a 
court room. However, if an agreement cannot be reached by the administrative 
process, the right of appeal to the higher courts is always available under 
administrative penalty procedures.

Department of Environmental Conservation (DEC)

The Alaska DEC has been given the powers of administrative adjudication under 
AS 44.62.330(a) sections (27), (30) and (44) with reference to AS 17.20 (Alaska 
Food, Drug, and Cosmetic Act), AS 18.35.010-18.35.090 (regulation of tourist and 
trailer camps, motor courts, and motels), and AS 46.03 respectively.

1 1963 Opinions of the Attorney General No. 10, pp. 2-3.



Representative Davis
February 6, 1990
Page 3

DEC procedure for determining violations and assessing penalties is outlined 1n 
AS 46.03. If an investigation or inspection uncovers a violation, the usual 
procedure 1s to first issue a notice of violation which spells out the statute 
or regulation violated and describes what needs to be done to come back into 
compliance. If this does not resolve the situation, or if a situation 1s more 
serious and complex, a compliance order 1s issued.

Compliance orders may be issued either with the consent of the violator or 
unilaterally by DEC. Compliance orders by consent are a binding contract where 
the violator agrees to meet a specified compliance schedule. An agreed amount 
of penalty may be levied as part of the compliance order or as punishment for 
not meeting the compliance schedule. Unilateral compliance orders, on the other 
hand, are not contractual in nature and do not include fines or penalties.

If a violator fails to follow either a consent or unilateral compliance order, 
DEC may then file civil or criminal charges. The commissioner of DEC also has 
the authority to put an immediate stop to a violation by issuing an Emergency 
Order. Emergency Orders are typically issued only once or twice a year and 
involve violations which have a high potential of causing a public health hazard 
(e.g., broken sewage line). If the violation is not grievous but nonetheless 
a relatively major problem (e.g. the discharge of muddy water into a spawning 
stream), the commissioner may seek an injunction from the court.

Other States

Twenty-eight states haye adopted administrative penalty systems for the 
enforcement of their environmental protection statutes. The systems in three 
of these states is described below.

State of Washington

Washington State's Department of Ecology has authority to levy penalties of up 
to $10,000 per day for violations of the state's environmental protection 
statutes. Once a violation is discovered, the commissioner issues a notice of 
violation describing the regulations violated and amount of penalty assessed. 
Accompanying the notice of violation is an order for corrective action to be 
taken. Refusal or failure to comply is considered a separate violation and 
allows for additional penalties. The violator has ten days to appeal his or her 
case to the Pollution Control Hearing Board. This board is appointed by the 
governor and is under the jurisdiction of the Department of Ecology. The 
Pollution Control Hearing Board then conducts a formal hearing and passes 
judgment as to the appropriateness and amount of penalty assessed. This decision 
may be appealed to the Washington Superior Court.
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According to Jerry Ackerman, Assistant Attorney General for the Department of 
Ecology, most notices of violation and compliance orders are not appealed. The 
few cases that do go before the Pollution Control Hearing Board take an average 
of ten to twelve weeks to resolve (as compared to the previous judicial system 
that took an average of one and one half years to complete). Of those cases that 
receive hearings, approximately one quarter are appealed to superior court.

State of California

When a violation of the environmental laws of California 1s discovered, the 
Department of Health Services may issue simultaneously a corrective action order 
and an administrative complaint. The corrective action order is like a 
compliance order and outlines th'2 specific steps that must be taken to come back 
into compliance. An administrative complaint is like a civil penalty with a 
maximum of $25,000 per day. Upon receiving an order, a violator has ten days 
to request a hearing. Independent hearing officers are appointed from the Office 
of Administrative Hearings, Department of General Services. After receiving the 
hearing officer's decision, either party has thirty days within which to appeal 
for judicial review. Penalties and corrective action, however, are not postponed 
by either the hearing or appeals process.

California has three classes of penalties: 1) the "Toxic Ticket" 1s similar to
a traffic ticket. For minor violations, inspectors may issue corrective action 
orders and administrative complaints of up to $500 on site; 2) moderate 
violations are handled under the newly developed "Desk Order." After completing 
an inspection an investigator may fill out a more detailed report and issue a 
penalty of greater than $500; and 3) "Correction Orders" are reserved for the 
major violations. They require greater documentation and carry heavier fines.

According to Bill Soo Hoo, Legal Council for California's Department of Health 
Services, in the past two years only four cases have received administrative 
hearings and one corrective action has been appealed to the courts. In FY 89 
the department collected a total of $1,147,000 from judicial penalties and 
$2,926,500 from administrative penalties.

State of Oregon

Oregon has had a system of administrative penalties since the early 1970s. The 
Department of Environmental Quality (DEQ) has the power to issue a five-day 
warning letter and order of compliance and penalty. Five-day warning letters 
may be waived in cases where the public health is endangered. After receiving 
notice, a violator has twenty days to appeal its case to the Environmental 
Quality Commission. Members of this commission are appointed by the governor. 
Typically one hearing officer reviews the case and holds an informal trial with 
presentation of evidence and cross examination of witnesses. The hearing officer 
then has a maximum of 90 days in which to decide the final order. This decision
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may be appealed within 30 days to the five-member board under the Environmental 
Quality Commission. Their decision may in turn be appealed to the Oregon State 
Court of Appeals.

According to Van Skollias, Director of Enforcement for the OEQ, only a few of 
the Environmental Quality Commission's decisions have been appealed to the state 
court. In an effort to make this system more efficient and equitable, a formal 
penalty matrix was adopted 1n March 1989 (see attachment B). The matrix 
classifies the severity of violation and takes into consideration such things 
as prior violations, economic gain, cooperation and economic conditions. Since 
the adoption of the matrix, both the number and amount of penalties collected 
has drastically increased. In 1988, Oregon DEQ recovered $78,000 in penalties. 
After the adoption of the matrix, they collected $392,000. The largest fine 
collected was $80,000 1n an asbestos case with multiple violations. The average 
fine was under $10,000.

New Federal Requirement

Additional support for the adoption of administrative penalty systems has come 
from the Environmental Protection Agency (EPA) and the General Accounting Office 
(GAO).

Currently states may have either administrative or judicial penalty systems to 
qualify for Resource Conservation and Recovery Act (RCRA) authorization. 
According to Betty Wise, Director of Region Ten RCRA Programs, the EPA has 
decided to change this policy and make both administrative and judicial penalties 
a requirement. An announcement is expected to appear in the Federal Register 
in March or April of this year.

Last year the EPA held two conferences on the proposed RCRA rule changes. At 
both the East Coast Conference and West Coast Conference, administrative penalty 
systems were the major topic of discussion. In 1988 the GAO conducted an audit 
of EPA RCRA enforcement programs and found the lack of administrative penalty 
systems to be a major obstacle to implementing EPA's standards of "timely and 
appropriate."

According to Jeffery Mach, Chief of Solid & Hazardous Waste Management Program 
for DEC, Alaska intents to apply for RCRA authorization in early 1992. If these 
expected rule changes go into effect, Alaska will required to adopt an 
administrative penalty system before it can receive RCRA authorization.

I hope this information answers your questions. If you would like additional 
information, please contact this agency.

Attachments
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TABLE 13

CTVIL PENALTIES PNDKK HAZARDOUS WASTE LAWS

State
Administrative 
Civil Penalties

Judicial 
Civil Penalties

Alabama $25,000/day ($250,000 
"cap")

$25,000/day (no "cap")

Alaska '-...Npne--' $100,000 plus $10,000/day

Arizona None $10,000/day

Arkansas $25,000/day None

California $ 10,000/day

$ 1,000-$ 10,000/day 
(Porter-Cologne 
Act)

$10,000/day
$25,000/day (intentional or 

negligent violation or 
violation, of order)

$25,000-$20,000-$15,000-$10,000 
$5,000/day (Porter-Cclogne 

Act)

Colorado None $25,000/day

Connecticut $25,000/day $25,000/day

Delaware "reasonable penalty" $25,000/day
(vioL of law, permit, 
reg.)
$25,QQ0/day (vioL 
of order)

District of Columbia Nona $25,000/day

Plorida None $50,000/day

Georgia $25,000/day None

Hawaii fe- $10,000/day $10,000/day

Idaho None $10,ooo/day

Note: Penalty amount shown is the maximum assessment per violation unless
otherwise indicated.

Note: States that lack authority to impose administrative civil penalties absent a
violator's consent receive a "None" in the administrative penalties column.



Illinois $25,000/day $25,000/day

Indi ana $25,000/day $2S,000/day (plus an 
additional $500/hour for violat­
ing any emergency order)

Iowa 51,000/day $10,000/day

Kansas $10,000/day $ 10,000/day

Kentucky None $25,000/day

Louisiana $25,000/day 
$50,000/day (order 

violation)

$25,000/day
$50,000/day (order violation)

Maine None $25,000/day

Maryland $l,000/day ($50,000 
"cap”)

$l0,000/day

Massachusetts $1,000/day 
$25,000/day (lor un­
authorized release, 
handling without 

• license, failure 
to report)

$25,000/day

Michigan None $25,000/day

Minnesota

1 ■*

$10,000 per inspection 
(regardless of # viola­
tions or days; waived If 
corrected within 30 days 
of receipt of order)

$25,000/day

Mississippi $25,0Q0/day None

Missouri None $10,000/day

Montana None $10,000/day

Nebraska None $10,000/day

Nevada None $ 10,000/day

New Hampshire None

T-^6

$50,000/day

Administrative Judicial
State Civil Pcoeltitt Civil Penalties

13 (continued)
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Tabic 13 (conttoned)

State
Administrative 
Civil Penalties

Judicial 
Civil Penalties

New Jersey $25,000 per violation 
(plus $2,500/day after 
receipt of order)

$25,000/day
$50,000/day (violation of 
order or failure to pay)

•

New Mexico $10,000/day $10,000/day

New York 525,000/day 
$50,000/day (subs, 

violation)

$25,000/day
$50,000/day (subs, violation)

Nortil Carolina $10,000/day None (de novo review of admin, 
penalty)

North Dakota None $25,000/day

onio None $10,Q00/day

Oklahoma $10,000/day (but only 
for vioL of order)

$10,000/day

Oregon $10,000/day None

Pennsylvania $25,000/day $25,000/day

Rhode Island $10,000/day $10,000/day

South Carolina $25,000/day $25,000/day

South Dakota None $10,Q00/day

Tennessee $10,Q0O/day None

Texas $10,000/day $25,000/day

Utah None $10,000/day

Vermont None $10,000/day

Virginia None $10,000/day

Washington $10,000/day None

West Virginia Nona $25,000/day

Wisconsin None $25,000/day

Wyoming None

?-*7

$ 10,000/day



ATTACHMENT A

Alaska Statute 44.62.330 
Article 8. Administrative Adjudicati
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f 44.62.330 Alaska Statutim t  44.G2?J30

U u *» n  II of th< ( U U  rcfuuiulton S u u  action n u t *  S u u  v A L I V E  Volun 
t  A L I V K  Voluntary. 606 P2d 769 lary. 606 P 'Id  769 lAlaaka 19H0I 
lAJaaLa I9«0» C lu d  in Wickaraham ¥ Stat#. Com

Na implied fvnaral powtr to v#u> Fi*h«n*« Entry Cofnm'n, 680 P 2<H 135 
afeery n fv le tw u  t>y m/onnal lafialative lA lu k a  I9K4I

A r t i c l e  6 . A d m l n l a t r a l i v o  A d j u d i c a t i o n .

230 Application U  AS 44 62 330 -  
44 62 630

340 DtUfation of power by ajanciM 
330 Appoinlment of S**nng officers 
360 Amiaalion 
370 StaUrnarit of luuea 
3A0 Service of amuatioo 
390 N o c k *  of i t f r n t t  
400 Ammdod or auppltroenul icmaa- 

Don
410 Time and place of heenng 
420 Form of notice of hotring 
430 Subpoena*
440 Fiepoaitiona 
430 H am np 
460 E«xWnce rule*
470 Evidence by t f f i d a v i l  
480 OffiaaJ notice

Section
490 Amendment of accuaation aAer »ub- 

miaaion
500 Daemon in a cunteaiad caaa 
310 Form and effect of daemon 
520 Effective dale of daemon 
530 Default 
540 Reairuidcration 
530 Petition for mnaiaiament or reduc­

tion of penally 
560 Judicial review 
570. Scope of review 
580 Continuance*
590 Contempt 
600 Voting procedure 
610 Charge
620 Power u> admimaler oath*
630 Impartiality

NOTES TO DECISIONS

Applied in Schnabel v Stale, 663 P 2d 
960 (Alaaka Ct App 19831

S ee . 4 4 .6 2 3 3 0 . A p p l ic a t io n  o f  A S  < 4 .62 .330  —  44 ,02 .6 3 0 . 
ta t  T h e  p ro ce d u re  o f  th e  s ta te  boards, co m m iss io n s , a n d  o ff ic e rs  lis te d  
in  th is  subsection  o r  o f  th e ir  successors b y  re o rg a n iz a tio n  u n d e r  th e  
c o n s titu t io n  s h a ll be co n d u cte d  u n d e r A S  4 4 .62 .330  —  44 .62 .630 . T h is  
p rocedu re , in c lu d in g ,  b u t  n o t l im ite d  to , a cc u sa tio n s  a n d  s ta te m e n ts  o f  
issues, se rv ice , n o tic e  a n d  t im e  a n d  p lace  o f  h e a r in g , subpoenas, depo­
s it io n s , m a t te n  c o n c e rn in g  ev idence  a n d  d ec is ions , co n d u c t o f  h e a r­
in g ,  ju d ic ia l  re v ie w  a n d  scope o f  ju d ic ia l  re v ie w , co n tin u a n ce s , re co n ­
s id e ra tio n , re in s ta te m e n t o r  re d u c tio n  o f  p e n a lty , c o n te m p t, m a i l vo te , 
o a th s , im p a r t ia l i t y ,  a n d  s im ila r  m a tte rs  s h a ll be gove rn e d  b y  th is  
c h a p te r, n o tw ith s ta n d in g  s im ila r  p ro v is io n s  in  th e  s ta tu te s  d e a lin g  
w i th  th e  s ta te  b o a rd ., co m m iss io n s , a n d  o ff ic e rs  lis te d . W h e re  in d i­
ca te d , th e  p rocedure  th a t  a h a ll be co n d u cte d  u n d e r A S  4 4 .62 .3 3 0  —  
44 62 .63 0  ia  l im ite d  to  na m e d  fu n c tio n s  o f  th e  agency, 

i l l  I Repeated, f 5 cli 159 SLA 1980.)
<2> B oard  o f  C h iro p ra c t ic  E x a m in e rs ;
13) B oard  o f  D e n ta l E x a m in e rs ;
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S r a r x  G o v k n n m k n i i 44 0 2  33(1

141 S ta le  M osu l o f  f te g lN trn t io n  fo r  A rc h ite c ts ,  E n g in e e rs  a n il Esncl 
S u rv e y o rs ;

(5 ) / / f e /w » M ,  1 HI r / i  218 SI A  l!17ti I
(6 ) B o a rd  o f  E x o m in e rs  in  O p to m e try ;
(7 ) /Repealed, 4 5 ch 159 SI A  198(1. /
(81 S lu lo  M e d ic s ! M oun t,
(9 ) D iv is io n  o f  L u n d s  u n d e r A la s k a  la n d  A c t w h e re  a p p lic a b le ;
(10) B o n rd  o f  N u rs in g ;
(1 1 ) U o n rd  o f M ba rm n cy ;
(121 I lo H rd  o f  P u b lic  A c c o u n ta n c y ;
(1 3 ) D e p a r tm e n t o f  L a b o r as to  fu n c t io n s  r e la t in g  to  e m p lo y m e n t 

s e c u r ity  o n ly  sn p ro v id e d  In  (c ) o f  t i l l s  se c tio n ;
(1 4 ) K o s l E s ta te  C o m m is s io n ;
(1 6 ) A ln s k n  W o rk e rs ' (,'n m p e n s n lin n  H o a rd , w h e re  p ro ce d u re s  o re  

n o t o th e rw is e  e x p re s s ly  p ro v id e d  by th e  A la s k a  W o rk e rs ' C o m p e n sa ­
t io n  A c t;

(1 6 ) D e p a r tm e n t o fT ra n s p o r tn t in n  sn d  P u b l ic  F a c i l i t ie s ,  as tn  fu n c ­
t io n s  r e la t in g  to  a e ro n a u tic s  s n d  c o m m u n ic a t io n s ;

(171 I Regaled. } 12 ch 131 SIA 19811.1
(1 8 ) I Repealed, 4 49 ch 94 SIA 1980.1
<19) IRepealed, 4 54 ch 169 SIA 1978.)
(2 0 ) IRepealed, 4 16 ch 82 SIA 1982.1
(2 1 ) (Repealed, 6 54 ch 169 SLA 1978.1
(2 2 ) /Repealed, 4 11 ch 181 SIA 1976.1
(2 3 ) D e p a r tm e n t o f  P u b l ic  S a fe ty , bh to  su sp e n s io n  o r  r t v o c r  t io n  o f 

u s y c u r i ty  g u n rd 's  lice n s e  u n d e r  A S  1 8 .65 .400  —  18 .65 .490 ;
(2 4 ) D e p a r tm e n t o f  H e n lth  a n d  S o c ia l S e rv ice s , u n d e r A S  47 .35 , 

r e la t in g  to  b o a rd in g  a n d  fo s te r  hom es fo r  c h i ld re n ;
(2 5 ) IRepealed, 4 60 ch 98 SIA 1966.)
(2 6 ) /Repealed, 4 4 ch 120 SIA 1971.1
(2 7 ) D e p a r tm e n t o f  H e a lth  a n d  S o c ia l S e rv ic e s  a n d  D e p a r tm e n t o f  

E n v ir o n m e n ta l C o n s e rv a tio n  u n d e r  A S  17 .20  (A ln s k a  Food, D ru g , and  
C o s m e tic  A c t) ,  a n d  D e p a r tm e n t o f  C o m m e rce  a n d  E co n o m ic  D e ve lo p ­
m e n t in  co n n e c tio n  w i th  th e  lic e n s in g  o f  e m b B lm e rs  a n d  fu n e ra l d ir e c ­
to rs  u n d e r  A S  08 .42 ;

(2 8 ) D e p o r tm e n t o f  H e n lth  u n d  S o c in l S e rv ice s  a n d  th e  H o s p ita l 
A d v is o ry  C o u n c il,  u n d e r  A S  18 .20 .010  —  18 .20 .130 ;

(2 9 ) IRepealed, 4 4 ch 120 SIA 1971.1
(3 0 ) D e p a r tm e n t o f  E n v ir o n m e n ta l C o n s e rv a t io n , u n d e r  A S  

1 8 .35 .010  —  18.35 .090 , co n c e rn in g  th e  re g u la t io n  o f  to u r is t  u n d  
t r a i l e r  ca m p s, m o to r  c o u r ts ,  a n d  m o te ls ;

(3 1 ) I Repealed, 4 40 ch 206 SIA 1975.1
(3 2 ) IRe/>ealed, 4 4 ch 1116 SIA 1970.1
(3 3 ) B o n rd  o f  M a r in e  P ilo ts ;
(3 4 ) A la s k a  P o lice  S tu n d a rd s  C o u n c il;
(3 5 ) B ig  G a m e  C o m m e rc ia l S e rv ice s  B o n rd ;
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|36> H oard  o f  D ix p e n x ln g  O p tlc ia n x ;
(3 7 i IRrprsled. t 20 ch III) SUl 1901.1
(36> Ih'ipttrdpiinnmnt to i 3  ch 120S L A  1974, sin i 7ch 100SI,A 

1975 /
(3 9 i A la x k a  P u b lic  O fT irrx  G o n im isa io n ;
(4 0 i H o a rd  o f  F ix h e rie x ;
1411 H oard  o f  G a m e ;
(4 2 i t h r  D e p a r tm e n t o f  E d u c a tio n  a n d  th e  P ro fea a ion a l T o u c h in g  

P ra c tic e *  C o m n iix a io n  w i th  re g a rd  to  p roce e d in g x  to  re v o k e  o r  auapend 
a te a c h e r'*  c e r t i f ic a te  u n d e r AH  14.20 .030  —  14 2 0 0 4 0  m id  A S  
14 20  4 7 0 ia x 4 l;

(4 3 ) A laaka C o m m is s io n  on P os tsecondnry  E d u c a tio n  u n d e r A S  
14 46 as to  d e n ia l o f  a p p lic a t io n s  a n d  re vo c a tio n  o f  a u th o r iz a t io n s  and  
p e rm its ;

(441 D e p a r tm e n t o f  E n v ir o n m e n ta l C o n s e rv a tio n , e x c e p t la  th e  e x ­
te n t th a t  A S  44.62.3(50 —  44 6 2 .400  a re  in c o n s is te n t w i th  th e  m a n n e r 
in  w h ic h  p ro ce e d in g s  a re  in i t ia te d  u n d e r  th e  p ro v is io n s  o f  A S  46 .03 ;

(451 U m v e ra ity  o f  A la s k a , e xce p t to  th e  e x te n t th a t  i(a  in c lu s io n  ia 
in c o n s is te n t w ith  th e  p ro v is io n s  o f  A S  14 40;

(461 /Repealed, f 77 ch 14 SlJ\ I9H7.I
(4 7 ) B oa rd  o f  P s y c h o lo g is t a n d  P syc h o lo g ic a l A sso c ia te  E x a m in e rs ;
i48 i th e  D e p a r tm e n t of F is h  a n d  G a m e  as to  fu n c t io n s  r e ln t in g  lo  

th e  p ro te c tio n  o f  f is h  a n d  gam e u n d e r  A S  16 05.H70;
(49» B o a rd  o f  V e te r in a ry  E x a m in e rs ;
(501 B oa rd  o f  N u rs in g  H om e A d m in is t ra to rs ;
(5 1 t B o a rd  o f  B a rb e rs  a n d  H a ird re s s e rs ;
(52> D e p a r tm e n t o f  N a tu r a l R esources co n c e rn in g  th e  A lH H kn g ra in  

rese rve  p ro g ra m  u n d e r  fo rm e r  A S  03  12;
(5 3 i D e p a r tm e n t o f  C o m m e rce  a n d  E co n o m ic  D e v e lo p m e n t co n c e rn ­

in g  th e  lic e n s in g  a n d  re g u la t io n  o f  a u d io lo g is la  u n d e r A S  08 .11 ;
(541 D e p a r tm e n t o f  C o m m e rce  a n d  E conom ic  D e v e lo p m e n t co n c e rn ­

in g  th e  lic e n s in g  a n d  re g u la t io n  o f  h e a r in g  a id  d e a le rs  u n d e r  A S  
08  55

(b i T h e  p ro ce d u re  o f  a n  agency n o t lis te d  in  (a l o f  th is  se c tio n  s h a ll 
be co nducted  u n d e r  A S  4 4 .62 .330  —  44 .62 .6 3 0  o n ly  aa lo  Ihose  fu n c ­
tio n s  to  w h ic h  A S  4 4 .62 .330  —  4 4 .62 .6 3 0  a re  m ade a p p lic a b le  by th e  
s ta tu te s  re la t in g  to  th a t  agency.

ic> J u d ic ia l re v ie w  a n d  scope o f  ju d ic ia l  re v ie w  o f  a l l  (‘ir .u l de c is ion s  
o f  th e  c o m m is a io n a r o f  la b o r on  an  a p p ea l re ln t in g  tc  e m p lo y m e n t 
• r c u n ty  s h a ll be in  accord w ith  th is  c h a p te r n o tw ith s ta n d in g  a n y ­
th in g  to  th e  c o n t ra ry  in  A S  23 .20  lA la s k a  E m p lo y m e n t S e c u r ity  A c t). 
A l l  o th e r  p ro ce d u re s  o f  th e  D e p a r tm e n t o f  L a b o r r e la t in g  to  e m p lo y ­
m e n t s e c u r ity  s h a l l be as p ro v id e d  in  A S  23 .20  and  th e  re g u la t io n s  
u n d e r A S  23 .20 .

(d i E xce p t in  a case o f  re in s ta te m e n t o r  re d u c tio n  o f  p e n a lty ,  th e  
p ro v is io n s  o f  th is  c h a p te r  do  n o t a ffe c t s ta tu to ry  p ro v is io n s  co n c e rn in g
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( I I  c iv i l  o r  c r im in a l p e n a lt ie s ,
(2 ) a d d it io n a l r e l ie f  b y  In ju n c t io n  o r  r e x l r i i ih in g  o rd e r,
(.1 ) p e n a l ly  p ro v is io n s  r e la t in g  to  a irape tianm . re v o c a t io n , ron.nu 

anco , a n d  o th e r  s im i la r  m u tte rs  o f  lice n se s , p e rm its ,  lenses, rn n ro n . 
Alona, a n d  o i l ie r  s im ila r  m a tte rs ,

(4 ) re la te d  m u t te r s  H in t  i l l  Ih e ir  c o n te x t do  n o t le ln lo  lo  p r.K e d n re  
(4 2 (ch 2 ) ch  143 S L A  195!). a m  4 14 ch  2  S L A  1964; m u  4 ( i l l  ch  96 
S L  I9 6 0 ; a m  4 2  ch  120 S L A  1066, u n i 4 I ch  56  S L A  1967, a m  5 in  
ch  143 S L A  1966; a m  4 2  ch  83 S I.A  1969, m u  4 2 ch I la  S I.A  191.9, 
a m  44 3, 4 ch  106 S L A  1970, u n i 4 6  ch  104 S L A  1071; a m  4 4 i h  120 
S L A  1971; a m  4 2 ch  176 S L A  1972, a m  4 5 c h  170 S L A  1972, a m  4 2 
ch  17 S L A  1973; a m  4 3 ch  45  S L A  1973; m il 4 2 eh M2 S I.A  197.1. am  
4 2  c h  7 F S S L A  1973; m n  4 5  ch  7(5 S L A  1974. am  4 2  ch  126 S L A  
1974; a m  4 6  ch  0  S L A  1075; m n  4 25  ch  25 S L A  1075; m il  44 39 . 40  
ch  200  S L A  1075; n m  4 4 ch  25  S I.A  1 976; a m  4 2  ch  5 9  S L A  1976, am  
4 11 ch  161 S L A  1976; a m  44 13, 106 c l i 2 1 6  S L A  1076; a m  4 IM ch 
2 2 0  S I.A  1976; n m  4 0  ch  40  S I.A  1077; n m  4 3  ch  140 S I.A  1077; am  
4 54 ch  100 S L A  1078; a m  4 10 ch  5 0  S L A  1070; a m  4 23 ch 5 8  S I.A  
1080; n m  4 3  ch  64  S L A  I9 6 0 , a m  44 4 9 , 0 0  ch 94 S L A  I9 6 0 , a m  4 15 
ch  130 S L A  I9 6 0 ; n m  4 12 c l i 131 S L A  I9 6 0 , m u  4 15 r h  141 S I.A  
I9 6 0 ; a m  44 4 , 5 c h  160 S L A  I9 6 0 ; n m  4 20  ch  110 S I.A  I U H I ;n m K O  
N o . 5 1 ,4 4  3 8 ,3 0  (1 98 1 ); a m  4 16 ch  62  S L A  1962, a m  4 2 c h lO O  S L A  
1983; am  4 124 ch  6  S L A  1964; a m  4 I I  ch  131 S L A  I9 6 0 ; m u  4 77  ch 
14 S L A  1987; n m  4 12 c l i 37  S L A  10691

Effect o f amendment*. — Th* IllHM 
amendment added paragraph* I M l mid 
(641 of aubeection (at 

'H ip 19rt7 amendment repented para­
graph (aM46). which read ‘ Department of 
Commerce and Economic Development 
concerning the flattery enhancement limit 
program (AH IfUOfiOO -  16.10 0201."

TT»s 10H9 amendment, effective May 12. 
IUH9, suhatituted "Him (Same Cnmmt-mnl 
Service* Hoard" for "tJuide Licensing and 
Control Hoard" in parriMraph inM.’Ifii 

Opinion* o f attorney general. — The 
purpose ol tha a bd ica tion  procedure U to 
pr«*cril»* a fair procedure fur determina­
tion* of fact; thia ia indicuted hy para­
graph (dl(4l. which eicrpta from the *o|ju 
duration procedure related matter* that in 
their mntrM  do not rnlnte to procedure 
IMU Up. At t y  O m , No. 10.

The policy of suhiM’Clion (dl of tin* set- 
lion ia lo lim it the adjudication procedure 
ael forth in the Administrative Procedure 
Act lo procedural matters, and maltera re­
garding which the agency mual make sub­
stantial determination* of fact. I!M*3 Op.
A try  Gan. No. 10.

The worda of aubseclwn (dl, "in  n c««e of

reinstatement or reduction of penalty/ 
refer to AS 44 M2 V|H. which provide* that 
a person whose |i<rli*e I* revoked or » i i » 
landed may petition the ngcluv lor rein 
statement ur rrdm lion of iwonillv ulter 
one yeur from the effective dole ol the de 
colon or from Ihe dole ol denial of the 
similar petition I9MJ Up A tl'y Oen , No 
10

The necusiition mot hearing proo-dure 
set forth h i  the Admini«friitive Prim dure 
Act was nut nppluTthlv to the *ti»|H'iHioii 
or revnralion of Inpmr lnem-e* hy the Al 
loholic lleVeragt* t.’o iilin l llooid niter u 
conviction of n licensee of cerium •dlen-e* 
aa M-l forth in forinei AS i l l  |fi pHi'h* 
IIHKI Op A lt v G in , No |H

T t i e  e x c e p t  M ine s e t f o r t h  i n  m iiIsm  i  h o n 'd *  
r e f e r  t o  m iI ih i I io h m  i i i  w h ic h  th e i« -  i *  n<* 
n e « s j f o r  I h e  o g e in  y t o  m o k e  o  d e le r m m o  

t o m  o f  f u e l  M i l l ie  - u t  h  f*o  i -  l o o r  In - i i i  *1* 
l e r r n i n e i l  h y  t h e  c o m  I s  p i i i . l  U p  A h v  
( J e n  . N o  ID

When* the pmier to *ws|>end or revoke a 
license is implied hy the *latiitorv author 
ity to issue a Incuse, it is clear that sus­
pension or revocation may In* ordered onlv 
alter formal aicusulion and hearing s i re-
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^MirW b> Um A4ralM«U»ll» l“n«d iit»  
Act. IVU Oy A ll> Gin., No IU 

Not *11 U  (ht« rhapter, a# It relates In 
worker* rompenMUon proceedings Hm 
l««n rrp*j!m! hv implication For ru m  
pi# tli# A lsik* Workers' ('omi*r\**lion 
Ar« i i  *ilent «■ to judicial review and th# 
amp# of judicial review D ll*  rhapter 
therefor* applies smrr there ia nothing in 
th# Alssks Worker*’ Compensation Act 
•  hKh rm rn  ih# aam# ground or which i#

inconsistent with provisions in th i* chap- 
t#r relating U» judicial r#vi#w and (he 
atop# of suih review 1959 Op Att'y O n  , 
No 24

llut thia asciion and AS 44 62 450 w#rt  
aoparar-d#*! with resptct In workers' com­
pensation hearing* hy AS 2.1.10 115 and 
21 :i(l 115 of the Ahirkn Worker*’ Cum* 
prnMtmn Am 1959 Op. A tl'y  (» tn , N j 
24

NOTES TO DECISIONS

Board o f  Governor* o f Alaaka Bar 
Association - The Irgu la turr r ip r ru ly  
included Ih# Board tJ  Governors of the 
Alaaka Bar Asanriation aa an agrnry auh 
p n  u> the sdjudirstivr piiNnlurca of the 
Adrnmiitrativf Procedure Art 'AS 44 62* 
under former paragraph ia*22* In r# Pe­
te reon. 499 I1 2d 304 'Alaaka |072( 

AdmJnla'/ative responsibility o f 
Alaaka Bar. While the eupreme couri 
ultimately reserves (he authority to deter­
mine whether «*r not an applicant ahould 
be admitted to th# har. conmlerahte ad 
mimslralive re*p»nuhil.ty haa been dele­
gated to the Alaaka Har Association In rr 
Peterson. 49*1 P 2d 304 (Alaska 19721 

Applicability to worker#1 compensa­
tion proceeding#. — The legislature in 
tended to substitute. upon the eflective 
dele of the Administrative Procedure Art, 
the judicial scope of review as provided 
lhem n for th# judicial acope J  review aa 
provided in the Worker** Compensation 
Art Manthey v ('oilier, 3fi7 P.2d HH4 
(Alaska 19621

The aupenor court is controlled by the 
Admimatr live Procedure Act in proceed­
ings. or in a review of proceedings from 
the Alaaka Worker** Compensation 
Board See Manthey v Collier, 367 P 2d 
KH4 (Alaska I962» But see Aleutian 
Home# v Fischer. 418 P 2d 769 <Ala*ka l%6*.

The Administrative Procedure Act lAS 
44 62> is applicable u> Worker** Compen­
sation Board hearings escept where other- 
h im  asprrsaly provided in the Workers' 
Compensation Act Employer* Com Em­
ployers Com Union Ins Croup v. Schocn, 
519 P 2d 819 (Alaska 19741

Act applies to leasing procedures. — 
The judicial review portions of the Admin­
istrative IW edure Act govern leasing 
procedure* conducted by the Division of 
Lands undrr the Alaska Land Art 
Alvrska Ski Cnrp v I (old* worth. 426 
P 2d 1006 (Alaska I967i

But no4 to U radnstioa o f gracing
leases. -  Die adjudicatory provisions of 
the Alaska Administrative Procedure Art 
do not apply U> the leMiunatiun of grating 
l e a a r *  hy ( h r  elate Division of I j i i i J *  
M d 'ir r ry  v Commissioner of Natural He- 
sources, 626 P 2d 1351 iAlaska I974i 

Nor to local school board*. - -  Die 
Administrative Procedure Ad by n* re­
press tenn# does not apply to lout! school 
hoards MaUnusVn Susltn* Borough v 
Lorn. 538 P 2d 994 (Alaska IH76I.

Nor to  boards of adjustment. — 
Boards of adjuMmenl ore nol included on 
the list in subsection in ' of agencies, 
boa ids and admiriistrativr bodies ipecifi- 
rally subject to this chapter (Jolt v Stan­
ton. .691 P 2d 960 iAlaska 1979)

Under auhaectlon (d). a hearing la 
nol required before an alcoholic bev­
erage dispensary license la suspended, 
although it would be jiennissible i f  the A l­
coholic Beverage Control Board ch. *o to 
grant it Frontier Saloon, Inc v ABl. Hd , 
524 P.2d 857 (Alaska I974»

Burden o f proof. — While the Alaska 
Administrative I rucedure Act. d«.e* not 
specifically slate who haa the burden of 
proof in administrative adjudications, it 
doe* provide in AS 44 62 4f»0if i that 
"Nothing herein shall be construed to s l­
ier the ordinary rules of burden of proof of 
judicial proceedings in Aluska ** The fore­
going provision coupled with the fact that 
undrr the Administrative Procedure Act a 
hearing to determine whether a licens* 
should be granted. issued ur renewed shall 
be initiated by filing a "statement of is­
sues" which must be served upon the per­
son seeking the issuance or renewal of the 
license as the respondent lAS 44 62 370, 
AS 44 62 380i, and against which the re­
spondent may defend hv filing a notice of 
defense (AS 44 62 390* impelled the su­
preme court to the conclusion that the 
burden of proof on ihe imho rinsed hy the 
statement of im s u p n  w o n  upon Ihn stiile.
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Alaska AIK.' ltd  v Malcolm, In r , 391 
P 2d 441 ’Alaska 19641 

Applied in Vick v Board of Kbt 
Famra , 626 P.2d '81 (Alaaka IJlHll 

Quoted in Pan American Petroleum 
Corp v Shall Oil C o. 465 P 2d 12 (Alaska 
1069)

Hinted in Forth v Northern Slrvnlnr- 
Ing & Handling Corp, .'IH5 I ' 2d 944 
(Alaska 1963). Ifelon Oil Co v Stale 
D fp't of Natural lleanurrea, 626 P 2d 1337

(Alaska 1974). Won A ir Al#-.k» In. v 
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Hammer away on polluters
P o llu ters , take note: The sta te  

Department of Environmental Quali­
ty is serious. It no longer is w illing to 
be ignored by you. Its reputation as a 
r e g u la t o r y  w im p  is  no lo n g e r  
accurate.

So far this year, DEQ has levied  
m ore than $355,000 in fines against 
polluters — four times the amount it 
levied against individuals, industries 
and governments in any other year.

Offenders — as well as the press 
and others — pay attention to fines. 
They do not guarantee compliance, 
but they do assure a response. Warn­
in gs w ith ou t penalties breed co n ­
tempt.

The Oregon Environmental Quali­
ty  C o m m is s io n  r e v is e d  D E Q ’s 
en forcem en t policy last F ebruary  
with these goals in mind:

• Write a consistent and fair but 
firm enforcement policy that lets vio­
lators know that fines will not bo 
used as sparingly as in the past.

• Write a policy that reflects pub­
lic expectations. Tho commission

lie wants polluters punished.
o Provide DEQ Director Fred Har 

sen with a procedure to set consit 
tent and rational penalties statewide 

Prior to adopting these goals, DE( 
directors had broad discretion in se- 
ting penalty  am ounts. M ost o f th 
a g en cy ’s d irectors, includ ing Har. 
sen, have been too lenient.

T h e p en a lty  gu id e em b races , 
variety of factors, including severit; 
of the environm ental damage, inten 
(whether the violator had received : 
prior warning or had been coopere 
tive), prior violations, negligence ant 
w h eth er  the v io la to r  received  ai 
economic benefit from the violation.

T he agency sh ou ld  continu e t< 
refine its enforcement policy in 199C 
The goal, o f course, is to increasi 
com pliance, preferably voluntarily  
ra th er  than to ja ck  up th e  fine: 
received. But this is a hammcr-and 
nail process: Many of the nails (com 
pllance) probably won't be rammec 
home without the hammer (fines).

So, ham m er aw ay — csp ccia llj  
when nubile henlth nnd snfetv nrr



(6) Tha formal enforcement action* described In subjection (1) through 
(5) of this section in no way limit tha Department or Commission from 
seeking legal or aqultabla remedies Ln tha propar court as provided by ORS 
Chapters 454, 459, 466, 467 and 468.
(Statutory Authority: ORS CHS 454, 459„ 466, 467 and 468) •

CIVIL PENALTY SCHEDULE MATRICES 
340-12-042
In addition to any liability, ducy, or other penalty provided by law, tha 
Diractor may assess a civil penalty for any violation pertaining to the 
Commission's or Department's statutes, regulations, permits or orders by 
service of a written notice of assessment of civil penalty upon die 
respondent. The amount of any civil penalty shall be determined through the 
use of the following matrices in conjunction with the formula contained in 
OAR 340-12-045:

( 1 )
$10,000 Matrix 

<-------   Magnitude of Violation

C
1

Major Moderate Minor

a
s Class $5,000 $2,500 $1,000
s I

•
or

•

V
I Class $2,000 $1,000 $500
o II
1
d
t Class $500 $250 $100
l III
Q
n

No civil penalty issued by the Director pursuant to this matrix shall be 
less than fifty dollars ($50) or more chan ten thousand dollars ($10,000) 
for each day of each violation. This matrix shall apply to the following 
types of violations:

fa) ^nv violation related to air nualitv statutes, rules, oermirs 
or orders, except for residential open burning [and field oumingj ;

(b) Any violation related to of ORS 468.875 to 468.899 relating 
to asbestos abatement projects;



7?m^ - r: ■■ ■ '■ ' : - •

(c) water quality statues*, rulsa, psraicj or orders, except for 
violations of ORS 164.785(1) relating Co cha placement of offanalva 
subatxnc.es InCo waters of cha state;

(d) Any vlolaclon relacad co underground acoraga canka statutes, 
rulaa, permits or orders, axcapc for fallura co pay a faa dua and owing 
undar ORS 466.785 and 466.795;

(a) Any vlolaclon relacad co hazardous vaxea aanagaaanc acacucaa, 
rulaa, permits or ordars, axcapc for vloladons of ORS 466.890 ralacad co . 
damage co vlldlifa;

(f) Any vlolaclon ralacad co oil and hazardous material spill and 
ralaaaa lucucaa, rulaa and ordars, axcapc for nagllgene or lncanelonal oil 
spills;

(g) Any violation related Co polychlorinated biphenyls 
man&gemenc and disposal staCutas; and

(h) Any violation ORS 466.540 to 466.590 related to environmental 
cleanup (remedial action] statutes, rules, agreements or ordars.

(2) Persons causing oil spills through an intentional or negligent 
act shall incur a civil penalty of not less then one hundred dollars ($100) 
or more chan twenty thousand dollars ($20,000). The amount of the penalty 
3hall ba determined by doubling cha values contained in the matrix in 
subsection (a) of this rule in conjunction with the formula ccmcained in 
340-12-045.

(3)
$500 Matrix 

<--------  Magnitude of Violation

C
1
a
s
s

of

V
i
0
1 
a 
t 
i 
o 
n

Major Moderate Minor

Class
I

$400 $300 $200

Class
II

$300 $200 $100

Class
III

$200 $100 $50

No civil penalty issued by the Director pursuant to this matrix shall be 
less chan fifty dollars ($50) or more chan five hundred dollars ($500) for 
each day of each violation. This matrix shall apply to the following types
\ ji /ioidCiorij I

(a) Any violation related co residential open burning;
(b) Any violation related to noise control statutes, rules, 

permits and orders;

•jAcvik.



M E M O R A N D U M S ta te  of A la s k a
March 13, 1990

465-2600 

House Bill 409

You requested information from this office regarding House 
Bill 409. Specifically you asked the following questions:

1. How will the authority to assess administrative 
penalties affect our traditional interaction with small 
businesses?

The department's enforcement policy for small 
businesses will remain essentially the same, which is 
assistance oriented. We follow a four-step process 
when dealing with enforcement. First we provide 
education to help the business manager understand the 
law, environmental safety and technology to achieve 
compliance. Then we provide the necessary technical 
assistance to help achieve compliance. Our next step 
is to formalize a voluntary compliance schedule. It is 
only if all of those steps fail, that we move tc 
enforcement.

2) Will the newly acquired authority lower the threshold 
for active intervention by the department? If so, what are 
the consequences of the change?

This authority does not lower the threshold for 
department intervention, if "active intervention" is 
defined to mean enforcement. Current law provides for 
the pursuit of civil or criminal proceedings for 
violations of the majority of our statutes and 
regulations. The administrative penalties apply to the 
same violations, with no change in the scope of our 
actions. The administrative penalties will allow us to 
establish penalties for a variety of acts of 
noncompliance. These penalties will be set based on 
the type and severity of the violation, prior history, 
public health impacts, and other factors.

T0; Gordon S. Harrison DATE:
Director
Legislative Research Agency file NO.: 

THRU: TELEPHONE NO.:

SUBJECT:

FROM: Dennis D. Kelsp-K_/
Commissioner
Department of Environmental 

Conservation



Mr. Harrison -  2 - March 13, 1990

Administrative penalties will clearly identify the type 
of offenses and penalties that would apply, provide 
certainty about what the consequences of violating 
environmental laws would be, and establish 
predictability with regard to how the department will 
deal with violations.

I hope that this has answered your questions. Please do not 
hesitate to contact us if you need additional information.



EWISCSCIETr.rtL QUALITY LAWS

HAWAII
(A) To enter upon permittee’s or variance holder's 

premises or premises of a person subject to pretreatmeni 
requirements in which an effluent source is located or in 
which any records are required to be kept under the 
terms and conditions of the permit or variance or pre- 
treatment requirements;

(B) To inspect any monitoring equipment or method 
required in the permit or variance or by pretreatmeni 
requirements; and

(C) To sample any discharge of pollutants or effluent;



AIR LAWS

WASHINGTON
70.94.200 Investigation of conditions by control offi­

cer or secretary of social and health services or director 
of health —  Entering private, public property. For the 
purpose of investigating conditions specific to the con­
trol. recovery or release of air contaminants into the 
atmosphere, a control officer, the department, or their 
duly authorized representatives, shall have the power to 
enter at reasonable times upon any private or public 
property, excepting nonmukipie unit private dwellings 
housing two families or less. N'o person shall refuse entry 
or access to any control officer, the department, or their 
duly autnorized representatives, who rco/iesis entry for 
the purpose of inspection, and who prise ms appropriate 
credentials: nor shail any person obstruct, hamper or 
interfere with any such inspection.  .................-

SOUTH DAKOTA
3 4 A - I - 4 I .  A ny  d u ly  a u th o r iz e d  offi­

cer. em p loyee ,  or r e p re s e n ta t iv e  o f  t ' .c  
d e p a r tm e n t  may e n te r  a n d  inspec t  m a t  
part  or any  p roper ty ,  p re m ise  o r  p lace in 
wnicn he haa  r eason ab le  g ro u n o s  10 b e ­
lieve is ihe  source  of  a i r  pollution a t  any 
r e a s o n a b le  t im e  for the  p u rp o se  o f  inves­
tiga t ing  the a i r  pollution o r  of  a sc e r ta in in g  

the sate-T3ttT PJtfp i iancc“ lili m i*  ' . ' .up'ter 
and rules  a n a  r egu la t ion s  in force p u r s u ­
an t  there to .  N o  person  shall re fu se  en try  
o r  access  to a n y  a u th o r i z e d  r e p re se n ta t iv e  
of the  d e p a r tm e n t  w ho  reuu es ts  en t ry  for 
the p urpose  o f  iuch  inves t iga t ion ,  ano  w no  
p resen ts  a p o ro p r ia te  c re d e n t ia ls ;  nor >nall 
any  p e r s o n 'o b s t r u c t ,  h a m p e r  or  in te r fe re  
with a n y  such  investiga tion . . _

NEW JERSEY
2 6 : 2 C - 9 . 1

N o  p e r s o n  s h a l l  o b s t r u c t ,  h i n d e r  o r  d e l a y ,  o r  i n t e r f e r e  
w i th  by  f o r c e  or o t h e r w i s e ,  t h e  p e r f o r m a n c e  b y  th e  
d e p a r t m e n t  o r  i ts  p e r s o n n e l  o f  a n y  d u t y  u n d e r  t h e  
p r o v i s i o n s  o f  th i s  a c t .  o r  o f  t h e  a c t  o f  w h i c h  th i s  a c t  is 
a m e n d a t o r y  a n d  s u p p l e m e n t a r y ,  o r  r e f u s e  t o  p e r m i t  s u c h  
p e r s o n n e l  to  p e r f o r m  t h e i r  d u t i e s  b y  r e f u s i n g  t h e m  u p o n  
p r o p e r  i d e n t i f i c a t i o n  o r  p r e s e n t a t i o n  o f  a w r i t t e n  o r d e r  o f  
th e  d e p a r t m e n t ,  e n t r a n c e  to  a n y  p r e m i s e s  a i  r e a s o n a b l e  
h o u r s .

VERM2OT
§557. Inspections

A n y  d u l y  a u t h o r i z e d  o f f i c e r ,  e m p l o y e e ,  o r  r e p r e s e n ­
t a t i v e  o l  t h e  s e c r e t a r y  m a y  e n t e r  a n d  i n s p e c t  a n y  p r o p e r ­
ty ,  p r e m i s e  o r  p l a c e  o n  o r  a t  w h ic h  a n  a i r  c o n t a m i n a n t  
s o u r c e  is l o c a t e d  o r  is b e in g  c o n s t r u c t e d  o r  i n s t a l l e d  a :  
a n y  r e a s o n a b l e  t im e:  f o r  th e  p u r p o s e  o f  a s c e r t a i n i n g  t h e  
s t a t e  o f  c o m p l i a n c e  w i t h  th i s  c h a p t e r  a n d  r u l e s  ir. f o r c e  
p u r s u a n t  t h e r e t o .  N o  a u t h o r i z e d  p e r s o n  s h a i l  r e f u s e  e n t r y  
o r  a c c e s s  to  a n y  a u t h o r i z e d  r e p r e s e n t a t i v e  o f  cr.e 
s e c r e t a r y  w h o  r e q u e s t s  e n t r y  f o r  p u r p o s e s  o i  i n s p e c t i o n ,  
a n a  w h o  p r e s e n t s  a p p r o p r i a t e  c r e d e n t i a l s ;  n o r  s n a i l  a n y  
p e r s o n  o b s t r u c t ,  h a m p e r  o r  i n t e r f e r e  w i th  t h e  i n s p e c t i o n .  
I f  r e q u e s t e d ,  t h e  o w n e r  o r  o p e r a t o r  o f  the p r e m i s e s  s n a i l  
r e c e i v e  a  r e p o r t  s e t t i n g  f o r t h  a l l  f a c t s  r o u n d  whic .n  r e i a t e  
to  c o m p l i a n c e s t a t u s .

VIRGINIA
§10-17.22. Right of entry. — Whenever it is necessary 

■‘or the purposes of this chapter, the 3oard or any mcmoer, 
agent or employee when duly autnorized by the Board 
may at reasonable times enter any establishment or upon 
any property, public or private, for the purpose of ob­
taining information or conducting surveys or in- 
-estieanons.



Pennsylvania
§4013.1. Search Warrants. — Whenever an agent or 

empioye of the department, charged with the enforce­
ment of the provisions of this act. has been refused the
right to examine any air contamination source, or air
pollution control equipment or device, or is refused access 
to or examination of books, papers and records pertinent 
to any matter under investigation, such agent or employe 
may apply for a search warrant to any Commonwealth to 
issue the same to enable him to have access and examine 
sucn property, air contamination source, air pollution 
control equipment or device, or books, papers ana re­
cords. as the case may oe. It shall be sufficient probable
cause to issue a search warrant that the inspection is
necessary to procerlv enforce the provisions of this act.

Shoes lolsr.a
23—23— 10. ' .Vaers-.er m e  a . r e c to r  has 

reason  :o Believe tna t  e n v is io n  is o c c u r ­
ring in excess  oi m a t  p e r m u te u  un d e r  an y  
rule, r e ’ u . i t . a n  or o rc e r  m a c e  h e r e u n a e r .  
:r.c d i r e c to r  m a y  w ithout h e a r in g  ccr .cuc :  

j l i s t s  ic  d e te r m in e  :.n« em iss ion  o f  air  can- 
M um inan ts  from  prem ises,  B uddings  or o tn-  

e r  places ie ;b . - . : :n :  :o o r  con trm ic o  oy a n y  
person, or  :o requ ire  such  person  10 p ro ­
vide such  ;n fo rm o; ;on  as he m a y  request  
rega rd ing  such  en iss iu r . .  T he  person  own- 
■r,j or  c o n tro l l in g  tnc  o rcmises.  o u n a in g  or  
o i r e r  p lace to ce  tested sn j l l  orovide the  
a i re c io r  o r  m s rep resen ta t ives  o r  consul- 
ta m s  access  c u r in g  w o n t ing  hours .  T he  
d i rcc iu r .  r.is rep resen ta t ives  o r  c u n su . ta n ta  
-hail  be e m p o w e re d  10 e rec t  scaffolding 
p r o u d ;  necessary  noles a n a  s t a c k  or d u c t  
worn o r  sucn o tn e r  s a m o u n g  a n d  test f a ­
cilities The d ire c to r  may specify  th e  te s t ­
ing m e th od  to Or used cy qua l i f ied  person­
nel m a c c o rd a n c e  with goo a  profess iona l  
p rac i ice  and  i.-.ouid such test  show  th a t  a 
u j i u t i o n  o f  a ru le  or r e g u la t io n  m a o e  
h e re u n d e r  or  any o ro c r  o f  m e  d i r e c to r  was 
o ccu r r ing  m e  person  . l u l l  pay  in ad d it ion  
to any  o the r  regu la to ry ,  civil, a n d / o r  
cr im ina l  pena l t ie s  the e n t i re  eo s t  o f  su ch  
test o r  tests a no  an  add i t io na l  a d m in i s t r a ­
tive rme of  u p  io  one h u n d r e d  pe rcen t  
i I i 'G 'm  oi said  ..1st o f  such test o r  icsts 
h .uu  c.ists a n d  iir.av -.hail be d c p  i s i t . j  >n 
m: aeCOoitî mê .-.̂  n -:i-i:.i

2 3 -2 5 - 0 5 .
tbrch Dakoca

1. A ny  duly a u th o r i s e d  u thcer.  e m p lo y ­
ee .  or  a g e n t  of  th e  d e p a r tm e n t  m a y  enter 
a n d  inspect any  properly ,  p rem ise ,  or 
p lace  on or  a t  which an  air c o n ia m in a n i  
source  is located o r  is being c o ns t ruc ted ,  
ins ta l led ,  or es tab l ished  at any  reason ab le  
t i m e  tor the  purpose  of a sc e r ta in in g  the 
s t a t e  of co m p lia n c e  with this c h a n t e r  a n J  
ru ies  and  regu la t ions  en fo rced  p u r su a n t  
th e re to .  If requ es ted ,  the ow ner  or ooera- 
to r  ot the  prem ises  shail receive i  r e p o r t  
se t t ing  forth  all fac ts  found w inch  re la te  to 
co m p lia n c e  sta tus .

2. T he  d e p a r tm e n t  m ay  co n d u c t  tests: 
a n d  take sam pics  o f  air c o n ta m in a n ts ,  
fuel,  process m a te r ia l ,  and o th e r  m a te r ia ls  
whicn  affect  or m a y  affect emiss ion  o f  air 
c o n ta m in a n ts  from any source, and  snail 
h a v e  the now cr  to nave access to a n d  copy 
a n y  records requ ired  by d e p a r tm e n t  rules 
o r  regu la t ions  to be m a in ta in e d ,  a n a  to 
in sp e c t  m on ito r ing  e q u ip m e n t  loca tea  on 
t h e  o rem iics .  U pon req ues t  o f  the  d e p a r t ­
m e n t  the  person responsible  for the  source 
to  be tes ted  sh a d  provide necessary  holes 
in s tacks or duc ts  a n d  such o th e r  sa fe  and  
p ro p e r  sam p l ing  a n d  testing facil i t ies  ex­
c lusive o f  in s t r u m e n t s  anc  sensing  devices 
a s  m a y  be necessary  for proper  d e t e r m in a ­
tion  o f  the emission o f  a ir  c o n ta m in a n ts .  If 
an  a u th o r iz e d  r ep resen ta t iv e  o f  the  d e p a r t ­
m e n t ,  c u r in g  tne course  of a n  inspection, 
o b ta in s  a  sam p le  o f  a t r  c o n ta m in a n t ,  fuel, 
p rocess  m a te r ia l ,  o r  o the r  m a te r ia l ,  he 
shal l  issue a rece ip t  for the sam ole  ob­
ta in e d  to the o w n e r  or  o p e ra to r  of. or 
person  rescor.sipie for. the source  tested.

S ec t ion  81-1508 .  (1 )  A n y  pc*son who 
violates  any  o f  the  provisions o f  the E nv i­
ro n m e n ta l  P ro tec t ion  A ct .  or  w ho  fails to 
pe r fo rm  any  d u ty  im posed  by  such  ac t  
shall:

Nebraska

" ( c )  hor r e lu s in g  th e  r igh t  o f  e n t r /  and  
inspection to any a u th o r ized  d e p a r tm e n ta l  
rep resen ta t ive ,  for violation o f  an y  eti lucnt 
s ta n d a rd s  a n d  l im ita tions,  riling repa ir  
m en ts .  m onitoring  r e q u i re m e n ts ,  or wa; 
qua l i ty  s ta n d a rd s ,  for fa ilu re  to o b ta in  a 
perm it ,  or  for violation o f  a p e rm i t  or any  
perm it  condit ion  or l im ita tion  o r  a n y  rutes, 
regula t ions ,  o r  orders  o f  the d i rec to r  u n c o r  
the  N a t io n a l  Pollu tan t  D ischa rge  C o m m a -  
cion Sy s te m ,  c rea ted  by the C le a n  W a t e r  
Act, as a m e n d e d .  33 U .S .C .  1251 ei scq.. 
he sub jec t  to  a ctvti p en a l ty  ot  nos m a re  
th a n  rive thousand  do lla rs  p e r  d jy ,  ihe 

, a m o u n t  of  su c h  p ena l ty  to be Based or. :.-.e 
size o f  the  op e ra t ion  a n d  th e  d eg re e  a - . j  
ex te n t  o f  the  pollu tion;.

«■ 
O
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ALABAMA.
 ________ _____ t A ny m em ber

of the commission or its employees or agents ,  without 
advance notice and upon presentation ot appropriate  
creoentiais. m ay en ter  any property  or a n y ‘industrial or 
other es tab lishm ent a t  any reasonable t im e for the pur­
pose o f  collecting such information, and  no owner or 
official in charge  shall refuse to a d m it  such member, 
employee or  agent for any purposes necessary to the 
d ischarge o f  his official duty. Any records, reports or 
information obta ined by any  mem ber, em ployee or agent 
of the commission from any  person shall be subject to 
the provisions of this subsection concerning confi­
dentiality.
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TIDIAMA.
13-1-3-6. The department has the right through any 

authorized agent, to enter at all reasonable times in or 
upon any private or public property for the purpose of 
inspecting and investigating conditions relating to the 
pollution of any water of this state. The department may 
call upon any state officer, board, department, school, 
university, or other state institution, and the officers or 
employees thereof, and receive any assistance necessary

COLORADO 
2 S - 8 - 3 0 6 .  A uthor i ty  to e n te r  and  in­

spect premise* and  recorde. ( I )  Tho  divi­
sion ha s  the  power,  upon  p r e s e n ta t io n  of 
proper  c re d e n t ia l ] ,  to e n te r  a n d  in sp ec t  a t  
a n y  reaso nab le  t im e  and  in a  r e a s o n a b le  
m a n n e r  any  p roper ty ,  p rem ise ,  o r  p lace 
for  the  p u rp o ie  o f  inves t iga t ing  a n y  a c tu ­
al,  > uspec : :a .  o r  po ten t ia l  source  o f  w a te r  
pollution, o r  a sce r ta in ing  co m p lia n c e  or 
noncomp. 'iance w ith  any  con tro l  regu la t ion  
o r  any  o r a e r  p ro m u lg a te d  u n d e r  th is  a r t i ­
cle. S u c h  e n t ry  is also a u th o r i z e d  for the. 
pu rpo se  o f  inspec t ing  and  c opy ing  records  
re q u ire d  to  oc k ep t  c o n c e rn in g  a n y  ettlu* 
er.t source.

(2) In me making of such inspections, 
investigations, and determinations, the di­
vision. insofir as practicable, may desig­
nate as :ts authorized representatives any 
quauried personnel of the department of 
agriculture. The division may also request 
assistance from any such state or local 
agency or institution.

(3) If such entry or insoectton is denied 
or not consented to. the division is empow­
ered to ana shall obtain, from the 
district or county court for the judicial 
district or county in which such property, 
premise, or piace is located, a warrant to 
enter and inspect any such property, 
premise, or place prior to entry' and in­
spection. The district and county courts of 
the state of Colorado are empowered to 
issue such warrants upon a proper showing 
of the neeo for such entry and inspection.

  . . MQNTAMps
75-5-603. Power to inspect. The au­

thorized representative of the department, 
upon presentation of his credentials, may 
at reasonable times enter upon any public 
or private property to:

(1) investigate condiiions relating :o 
pollution of state waters or violations of 
permit conditions;

(2) have access to and cooy any recurds 
required under this chapter:

(3) inspect a n y  m onito r ing  e q u io m c n t  
o r  m e th o d  required  u n d e r  7 j - 3 - o 0 2 f 3 V  
a nd

(•i) sam p le  a n y  effluents which th e  o w n ­
e r  or o p e ra to r  ot such  source  is re q u ire d  to 

-sam pfrr-gtTder 7 ; - 3 -6 Q 2 M 1 . _ _ _ _ _ _ _ _



SOUTH DAKOTA _ ^
v - 2 —15. T h e  se c re ta ry  shall ,  a t  rea-  
Ic t im es ,  have  access to a n y  point 

in c lud ing  i n  ind us t r ia l  u s e r  o f  a 
:!y ow neu  t r e a t m e n t  works, a n d  copy 
: ; a r d s .  in spec t  a n y  m o n i to r in g  equip-  

o r  m e th o d  r e q u i re d  u n d e r  
- 2 —W, id s a m p le  a n y  effiuents being 
a r z e d  :i.:o th e  w a te r s  o f  the  s ta te ,  or 
su re  c o m p l ia n c e  w i th  the  provisions 
a chap te r .
\ - 2 - 4 6 .  T h e  s e c r e ta ry  m a y  en te r ,  

p re se n ta t io n  o f  p rop e r  c re d e n t ia l s  
a n y  prem ises  in wnich a  point 

:e. inc lud ing  an  indus tr ia l  u se r  i f  a 
,c!y ow ne c  t r e a tm e n t  works, is tocat- 
r in ar.y r : c c . - r s  is r e q u i re d  to
a m t a m e c  p u r s u a n t  to  y30A - 2—t a  are  
ed .  _   — ■

WASHINGTON
W a C  173-201-110  S U R V E I L L A N C E .  

A  con t inu in g  surve i l lance  p ro g ra m ,  to a s ­
c e r ta in  w h e th e r  the  regu la t ions .  wa>ie d is ­
posal perm its ,  o rde rs ,  a n d  d i rec t ives  pro­
m u l g a t e d  a n d / o r  i s s u e d  b y  t h e  
d e p a r tm e n t  a re  beir.g c o m o h e d  w ith ,  will 
be co n d u c te d  by  the d e p a r tm e n t  s taff  as 
follows:

( I )  Inspec t ing  t r e a tm e n t  a n d  control 
facilities.

I (2)  M o n i to r in g  and  re po r t in g  o f  w aste  
' d i s c h a rg e  c h a rac te r is t ic s .

(3 )  M o n i to r in g  receiving w a te r  qu a l i ty .

RHOr. E I SIA'ID
> -12 -15 .  T h e  d i r e c to r  shall  have  fui\  
:rs to inspect ,  a n d  m a k e  o rders  regu-^ 
a  a n d  d i re c t in g  all m e th od s ,  m c a n s i  
devices e m o io y e d  on a n y  s t e a m e r  o n  
r vessel in the  w a te r s  o f  the s ta te ,  or a t 1 
in s ta l la t ion  on land ,  in receiving, car-  
a, s to r in g ,  h e a t in g ,  h a n d l in g  o r  dis- 
-q-.ng sr ,v p e t ro ie u m .  gason nc ,  fcero- 
;. ta r ,  o:i.  c r  any p ro u u c t  ar m ix tu re  
eof: a n a  tr.e d i r e c to r  m a y  by o r d e r  
biish ai! ru .es  a n d  reg u la t io ns  :o ore- 

t tr.e o i s c n a rg e  o r  e sc a pe  o f  an y  o f  said 
s tances  into th e  w a te r s  of  the s ta te .

J55  — Right of entry, access to records, pertinent 
-rment imesriqarions. The department through its 
thohzsa representatives, shall have the power to 
con any private or public property, including the 
g of any ship, at any reasonable time, and the 
managing agent, master or occupant of such 

y shall permit such entry for the purpose of 
;ating conditions relating to violations of possible 
ns of RCW 90.43.315 through 90.43.365, and to 
-•cess to any pertinent records relating to such 
y, including but not limned to operation and 
dance records and logs: orovided. That in connec- 
•h the authority granted herein no person shall be 
d to divulge trade secret processes ._____

______ ARKANSAS
S2-1905. Pe rson s  op era t in g  disposal 

system —  fu rn is h in g  info rm ation  a n a  per-* 
m in in g  e x am in a t io n s  and surveys. —  Sub- 
divis ion l. F U R N I S H I N G  I N F O R M A ­
T I O N .  T h e  o w ner  o r  o p e ra to r  o f  or  any  
c o n i r io u io r  o f  sewage, indus tr ia l  w astes,  or 
o th e r  w astes  to a n y  d isposa l  sys tem  or  in­
dus t r ia l  u ser  o f  a puoiiciv ow ned  t r e a tm e n t  
system, wnen r s c t t c j t e c  by m e  D-rec tor .  
sha:l farmsfi to th e  D s s a r t m e n :  any m for-  
T.anor.  whiar. :s re lev an t  to  the  suo-ec: o f  
th is  Au: a n c  sr.ah e s tao i ish  a.no mam:.:;.", 
such records ,  m a x c  such repor ts ,  instail .  
use. and  m a in ta in  sucn m o n i to r in g  eouip- 
me.-.t o r  m e tn o d s  f in c iu d in a  w h e re  a s -  
s r a p r a t s .  b io log ical  m o n i to r in g  m e th o d s . ,  
s am p le  iu cn  e ff luen ts  a n d  prov ide  s -c h  
o th e r  in fo rm a t io n  as the  D i r e c t - r  m ay  
reasonab ly  require .

Subd iv is ion  2. E X A M I N A T I O N  Or 
B O O K S  A N D  R E C O R D S .  T h e  D e p a r t ­
m e n t  or  any  a u th o r iz e d  e m p lo y e e  o r  agen:  
f i e r e o i .  m a y  e x a m in e  a n d  cony any bo ok ,  
cape rs ,  records  o r  m e m o r a n u a  per ta in ing  
to  m e  o p e r a t io n  ai a d isposa l  system.

S a b d i v i s i o n  3 E N T R A N C E  O N  
PROPERTY. W h e n e v e r  it shall be

• n ecessa ry  for the  p u rp o se  o f  this A ct .  th s 
D e p a r tm e n t  o r  a n y  a u th o r iz e d  m em b er .

• e m p lo ye e  o r  agent  th e r e o f  m a y  e n te r  upon 
a n y  p ro p e r ty ,  p uo lic  o r  p r iva te ,  ' o r  the  
p u rp o se  o f  o b ia in in g  in fo rm a t io n  o r  c o n ­
d u c t ing  surveys o r  in ve s t iga t ion ! .
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House Bill 409

The Department strongly supports this legislation. As has been 
so aptly pointed out in the aftermath of the T/V Exxon Valdez, 
the key to dealing effectively with a major oil spill is 
prevention. An active role on the part of the regulatory 
agencies in preventing a spill is essential. This principle 
applies as well to preventing other kinds of environmental 
pollution. House Bill 409 would provide some of the necessary 
tools to streamline the enforcement processes and enable the 
Department to encourage compliance with existing regulatory 
safeguards.

This bill addresses four major issues: access, administrative 
penalties, compliance orders, and environmental audits. Each 
issue is addressed separately below.

ACCESS

The ability to inspect to determine whether pollution violations 
are occurring is a necessary component of a credible enforcement 
program. Current practices have prevented the Department from 
gaining access quickly when necessary. Current law requires the 
consent of the facility owner or obtaining a search warrant 
before possible violations can be investigated, often leading to 
the dissipation or dispersal of the pollution before the 
Department can enter and gather the evidence necessary to charge 
the polluter with a crime.

Section 1 of House Bill 409 adds to existing authority the right 
to copy records. Section 2 allows reasonable access to regulated 
facilities for the purpose of investigating actual or suspected 
pollution violations without the consent of the owner. The 
proposed changes in this bill should significantly improve the 
Department's ability to investigate violations.

ADMINISTRATIVE PENAI^IES

Penalties are an important enforcement tool that reduces the 
economic incentive to violate existing environmental laws. The 
Department currently has two avenues to pursue when a violation
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occurs: 1) issue or negotiate a compliance order requiring 
corrective action, or 2) commence a judicial enforcement action. 
The ability to assess administrative penalties would provide a 
process to impose a financial incentive to comply with the law.

Administrative penalties procedures already exist in 28 other 
states and are used extensively by the federal government. They 
have proven to offer an efficient and fair means of enforcement. 
Handling matters administratively, rather than judicially, is far 
more expeditious and cost effective for both industry and the 
Department. Development of sound administrative penalty criteria 
and establishment of a consistent track record when penalties are 
imposed adds fairness and certainty to the process. The 
administrative penalty process also allows for judicial review, 
should the violator choose to contest the decision.

COMPLIANCE ORDERS

An essential component of a sound, effective environmental 
enforcement program is the ability to issue compliance orders 
without cumbersome procedural delays. The Department cannot 
currently issue a compliance order to stop ongoing pollution or 
commence cleanup of a contaminated site without a lengthy hearing 
process.

Section 5 of House Bill 409 would allow compliance orders to be 
effective immediately, so that pollution will stop and clean up 
will commence. This process would prevent delays from being 
introduced when the goal is to promptly eliminate risks to the 
public health and environment.

A person's right to contest liability or seek contribution from 
other responsible parties is not curtailed under this section.
An affected party has 30 days to request an administrative 
hearing which can be elevated to a judicial review if necessary.
A request for an administrative hearing, however, does not affect 
the provisions and deadlines set out in the compliance order. In 
essence, this section provides that rights and liabilities can be 
litigated after the fact, while protection of the public health 
and environment must take place immediately. This is essentially 
a reversal of the existing situation. This is an important tool 
for the Department's enforcement program.

ENVIRONMENTAL AUDITS

This section would allow the Department, as part of an ongoing 
enforcement action, to require an environmental audit to be 
performed by an independent contractor selected by the person 
required to conduct the audit. The Department retains authority 
to approve the selection of the contractor.
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Audits have proven to be beneficial to both industry and 
government because they insert a neutral, yet qualified party 
into the process. Environmental audits have also been a part of 
effective prevention programs because potential problems can be 
identified before reaching unmanageable or catastrophic 
proportions.

The four components of this bill will significantly add to the 
Department's ability to protect the public health and the 
environment through a more efficient, effective enforcement 
program.

I
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February 20, 1990

Representative Peter Goll, Co-Chairman 
Representative Max Gruenberg, Co-Chairman 
Representative Mike Davis, Vice-Chairman 
House Judiciary Committee 
Room 122, Capitol Building 
P.O. Box V
Juneau, AK 99811 i
Re: HB 409
Dear Representatives Goll, Gruenberg, and Davis;!

You have asked two questions concerning HB 409. The
first is whether Che bill's provision authorizing the Department 
of Environmental Conservation to enter and inspect the property of 
a pervasively regulated industry is constitutional. The second is 
whether the authorization of administrative penalties requires the 
right to a jury trial. In our view, the inspection access 
provision of this bill is constitutional as limited to facilities 
or premises with a history of pervasive regulation and a strong 
governmental interest in ensuring compliance with environmental 
laws. We also conclude that the authorization for administrative 
penalty proceedings does not require a criminal or civil jury 
trial. We will discuss each question in turn.

Section 2 of HB 409 authorizes the Department of
Environmental Conservation to enter and inspect at reasonable times 
the property or premises of a pervasively regulated facility to 
investigate actual or suspected sources of pollution or to 
ascertain compliance x-yith state environmental laws and regulations. 
Section 1 requires the Department to have the consent of the owner 
or occupier to enter and inspect any property which is not part of 
a pervasively regulated industry. The distinction between those 
facilities which are pervasively regulated and those which are not 
explicitly tracks the caselaw developed under both the U.S. and 
Alaska Constitutions.

t. ACCESS AND INSPECTION AUTHORITY
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A. U.S. Constitution. In 1987, the United States 
Supreme Court in Mew York v. Burger, 107 S. Ct. 2636 (1987), upheld 
a New York statute providing for warrantless searches of automobile 
junkyards because junkyards are "pervasively regulated businesses" 
subject to regular inspection. The Court reasoned that owners or 
operators of commercial facilities with a long history of 
governmental oversight had a reduced expectation of privacy in 
those facilities. That reduced privacy interest, when joined with 
a strong governmental public health and safety interest in 
regulating such facilities, rendered a warrantless search 
permissible under the Fourth Amendment to the U.S. Constitution.

A number of state courts have upheld state environmental 
warrantless entry and inspection statutes when challenged under the 
federal Constitution. State v. Bonaccurso, 545 A.2d 853 (N.J. 
Super, 1988) (water pollution inspection of meat packing house 
upheld as pervasively regulated industry); State v. Santiago, 527 
A.2d 963 (N.J. Super. 1986) (pesticide inspection statute);
Middlesex County Health Dept, v. Roehsler, 561 A.2d 1212 
(N.J.Super. 1989) (solid waste inspection, of solid waste facilities 
upheld as pervasively regulated); Blosenski Disposal v. 
Commonwealth, 543 A. 2d 159 (Pa. CrawfEK 198"$) (solid waste 
inspection statute); Commonwealth v. Fiore, 516 A.2d 704 (Pa. 1986) 
(hazardous waste facilities pervasively regulated); United States 
v. Kaiyo Maru No. 53, 699 F.2d 989 (9th Cir. 1983) (fishing
industry pervasively regulated and warrantless administrative 
search of fishing vessel by Coast Guard upheld); Trustees for 
Alaska v. EPA, 749 F.2d 549 (9th Cir. 1984) (condition of water 
discharge permit that facilities subject to search upheld against 
facial challenge); V-l Oil Company v. State of Wyoming, Dept, of 
Env. Quality, 696 Supp. 57$ CD"! Wyo, 1988) (inspection and
sampling of leaking underground storage tank contamination at gas 
station upheld as pervasively regulated).

B. Alaska Constitution. The seminal case for warrantless 
administrative searches under the Alaska Constitution is Woods & 
Rohde, Inc. v. State, Dept, of Labor, 565 P.2d 138 (Alaska 1977). 
The Alaska Supreme Court held that the Alaska Occupational Health 
and Safety Act's warrantless search provisions were 
unconstitutional because they extended to facilities and premises 
without a history of pervasive regulation and covered an enormous 
number of unrelated and disparate activities, essentially ail 
private enterprise. Id.

The Court, in finding such a broad scope 
unconstitutional, specifically distinguished warrantless inspection 
provisions for those commercial facilities which have been subject 
to a long history of supervision, inspection, and pervasive
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regulation. Business with a history of pervasive regulation held 
less of an expectation of privacy and, therefore, warrantless 
administrative inspection would be constitutional under Alaska law 
in those limited circumstances.

The Alaska Supreme Court subsequently upheld airport 
screening as constitutional. State v. Salit, 613 P.2d 245 (Alaska 
1980). The Court noted tKat tEe air travel industry was 
pervasively regulated and, although the searches involved 
passengers, the rationale extended to them as well. The Alaska 
Court of Appeals, in Dye v. State, 650 P.2d 418 (Alaska App. 1982), 
upheld a warrantless administrative search of a fishing vessel, 
concluding that fishing is a pervasively regulated industry. The 
Appellate Court noted that, in reviewing warrantless access 
provisions, the inquiry should be: (1) whether the industry is so
regulated as to diminish its expectation of privacy and; (2) 
whether the commercial enterprises' subjective expectations of 
privacy are ones which society itfould protect. Id. at 421-422.

Section 2 of HB 409 distinguishes on its face chose 
facilities which are pervasively regulated and, thus, have a 
reduced expectation of privacy. Further, such facilities are 
pervasively regulated because of the need for assurance that their 
operation does not jeopardize the pubic health and safety. 
Consequently, there are compelling state interests in regular 
inspections for compliance with state environmental laws and to 
ensure that there is no pollution at the facility. Inspections 
further that interest. See New York v. Burger, 107 S.Ct. 2636, 
2644 (1987). Since Hfi 50"9 adheres to tETs well developed
distinction for pervasively regulated facilities, x<re believe it to 
bs constitutional under both the U.S. and Alaska Constitutions.
II. ADMINISTRATIVE PENALTIES.
i Section 4 o f HB 409 authorizes the Department of
Environmental Conservation to assess an administrative penalty for 
a violation of AS 46.03, AS 46.04, AS 46.09 or a regulation 
promulgated thereunder. The bill sets forth in detail the 
administrative procedure to be followed in assessing a penalty and 
the judicial appellate review process for reviewing the 
administrative decision. Specifically, after the final
administrative decision is made, that decision may be reviewed by 
the superior court as an administrative appeal, not as a de novo 
review. You have asked whether the administrative penalty 
provisions require a jury trial as either a criminal or civil 
proceeding.
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The first issue is whether the administrative penalty 
provisions are similar to criminal proceedings, thereby creating 
the right to a jury trial. The Alaska Supreme Court, in Baker v. 
City of Fairbanks, 471 P.2d 386 (Alaska 1970), held that
individuals subject to criminal prosecutions are entitled to a jury 
trial and the Court defined criminal prosecutions broadly as "any 
offense the direct penalty for which may be incarceration in a jail 
or penal institution . . . .  includting] offenses which, even if 
incarceration is not a possible punishment, still connote criminal 
COndUCt in Che LrudlLluual scnac of the ccrm." JCd. at &0? . Thp 
Court noted that "[a] heavy enough fine might also indicate 
criminality because it can be taken as a gauge of the ethical and 
social judgments of the community." jtd. at n. 29.

The Supreme Court specifically excluded from the category 
of those "criminal" prosecutions requiring jury trials the 
revocation of licenses pursuant to administrative proceedings 
because lawful criteria other than criminality are a proper concern 
in protecting public welfare and safety. The Court's rationale is 
that the basis of revocation or suspension in such instances is not 
that one has committed a criminal offense, but that the individual 
is not fit to be licensed, apart from considerations of only guilt 
or innocence of crime. The Court further excluded from its holding 
those "legal measures which can be considered regulatory rather 
than criminal in thrust, so long as incarceration is not one of the 
possible modes of punishment." Id.

In determining whether the penalty imposed is akin to 
a criminal proceeding triggering the right to a jury trial, the 
court does not necessarily look to the size of the fine or the risk 
of loss, but rather to whether the penalties under consideration 
serve to brand the defendant with the same stigma as a misdemeanor 
conviction. Beran v. State, 705 P.2d 1280, 1284 n, 4 (Alaska App. 
1985). For example, in Alaska Public Defender Agency v. Superior 
Court, 584 P.2d 1106, 1TT(5 (Alaska ■ 1978), the Court held that 
prosecution for a violation of a city ordinance against 
"harassment" punishable by a $500 fine did not constitute a 
criminal proceeding because the fine alone did not connote 
criminality in the constitutional sense. Moreover, in State v. 
O'Neill Investigations. Inc., 609 P.2d 520 (Alaska 1980), the Court 
held chat a $5,000 civil penalty for each count of unfair methods 
of competition and unfair trade practices did not constitute 
criminal penalties. The Court noted that "[t]he use of civil 
monetary penalties, woven into the fabric of many regulatory 
statutes as a sanction for non-compliance, has become commonplace." 
Id. at 526. Analyzing the penalty under the Baker v. City of 
Fairbanks test, two Supreme Court justices wrote I n  their 
concurrence:
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"Furthermore, the argument chat a penalty of $5,000 
per violation indicates criminality deserves 
consideration. However, the reason that the court 
has used contemporary social values and heaviness 
of the authorized penalty as measures of criminality 
is that they are a gauge of the community ethical 
and social judgment of persons who commit the 
wrongful act. In turn, the reason for determining 
the community's judgment of such persons is that the 
extent and nature of that judgment helps one predict 
the severity of collateral consequences which may 
be suffered by the defendant. Baker, 471 P.2d at 
395. In discussing potential collateral
consequences of conviction under the ordinance in 
Baker, we noted that "one convicted under this 
ordinance might suffer severe disabilities in 
obtaining future employment or in having heated upon 
him a certain amount of social opprobrium."
The collateral consequences of finding that a debt 
collection agency or other business has committed 
"unfair trace practices in the conduct of trade or 
commerce" are not of this nature.

Id. at 538.
Consequently, while assessment of civil penalties against 

an environmental polluter may very well subject that person to 
community disfavor, this is not the type of collateral consequences 
envisioned in Baker and its progeny. The administrative penalty 
provision is civil and regulatory to encourage compliance rather 
than to punish as in a criminal proceeding. Thus, no right to a 
jury trial is required.
• This interpretation is supported by federal law as well.
The United States Supreme Court, in construing the U.S. 
Constitution, has concluded that civil penalties of up to $50,000 
per offense under the oil spill provisions of the Clean Water Act 
are not criminal in nature. United States v. Ward, 448 U.S. 240 
(1980). Under the federal test, where the legislature "has 
indicated an intention to establish a civil penalty, [the court] 
inquires[s] further whether the civil statutory scheme is so 
punitive either in purpose or effect as to negate that intention." 
Id. at 248-49. The court noted that the oil discharge prohibition 
was a strict liability offense and that separate criminal 
provisions required proof of scienter. The court concluded that 
the civil penalties were not criminal in nature, and therefore, did 
not trigger constitutionally mandated criminal proceedings.
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Id. at 254. The same is true for the administrative penalty 
provision of Section 4 of HB 409.

The second issue you posed is whether the fact that the 
administrative determination to impose an administrative penalty 
is not reviewable de novo on appeal to the superior court deprives 
a person of his/her right to a jury trial in a civil suit under the 
Alaska Constitution. Article X section 16 of the Alaska 
Constitution provides that "[i]n civil cases where the amount in 
controversy exceeds two hundred and fifty dollars, the right of 
trial by a jury of twelve is preserved to the same extent as it 
existed at common law.” This provision is modeled after the 
guarantee in the Seventh Amendment to the U.S. Constitution. See 
Shope v. Sims, 658, P.2d 1336 (Alaska 1983).

In Atlas Roofing Co., Inc. v. Occupational Safety and 
Health Review Commission, 430 U.S. 4"42 (1977)j the U.S. Supreme 
Court held that^'when Congress creates new statutory public rights, 
it may assign their adjudication to an administrative agency with 
which a jury trial would be incompatible, without violating the 
Seventh Amendment." Id. at 455. This case involved 
administratively assessed” penalties for violations of OSHA 
workplace safety regulations.

In an earlier case, NLRB v. Jonec & Laughlin Steel 
Corporation, 301 U.S. 1 (1937), the U.S. Supreme Court upheld a 
provision of the National Labor Relations Act empowering the Board 
to make findings of fact that were conclurive on review and to 
issue orders concerning challenged labor practices. The Court 
overruled defendant's Seventh Amendment objections, stating: "the
instant case is not a suit at law or in the nature of a suit. The 
proceeding is one unknown ~o the common law. It is a statutory 
proceeding." Id. at 8.
> As one commentator has noted, these decisions represent
the Court's recognition that the legislature may put certain 
decisions in the hands of administrative agencies because "in some 
instances complex problems [are] not easily comprehended by 
laypeople [and] should be decided by a specialized group of 
experts; to inject a jury into that process would seriously impair 
its utility and effectiveness." J. Friedenthal, M. Kane fit A. 
Miller, Civil Procedure 499 (1985).

As a result, since many of the environmental statues 
found in Title 46 did not exist at common law, the legislature may 
constitutionally vest their enforcement in administrative agencies 
without providing for a jury trial.
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If you have any further questions, or 
further assistance, please contact us.

Very truly yours,
DOUGLAS B. BAILY 
ATTORNEY GENERAL

k k i k ' P b -
Michele D. Brown 
Breck C. Tostevin 
Assistant Attorneys

February 20, 1990
Page 7
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"What tends to happen 
is DEC will get 

dragged into a septic 
tank argument and it 

will drain away as 
many resources as 

fighting, fo r  instance, 
the Alyeska ballast 

water treatment plant. 
There’s a real problem 

with priorities within 
DEC."

Su» U b w ito c . E x o c u ttv o  O k o c to r
A la s k a  C e n t t r  to r  t t i *  E r tv lro n m tn l

A la s k a  OU SpW C o m m it *  n  
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Recommendation 13 
Enhanced regulatory 

strength

• Identify unmet needs and recommend priorities, strategies and 
obstacles to achieving them;

• Encourage coordination of spill prevention and response programs 
currently spread among several agencies that cumulatively deserve 
high priority;

• Make budget and resource allocation recommendations;

« Evaluate programs and recommend elimination of marginal activi­
ties;

• Recommend changes based on new technologies and scientific 
impacts;

• Designate advisory panels, if  deemed necessary, including appro­
priate representation, e..-officio, of appropriate departments of the 
state and municipalities, regional oil spill authorities, representa­
tives of fishing and environmental groups, and shippers, owners 
and residential groups on die pipeline route; and

• Issue an annual report and safety assessment. Reports to the 
governor should include regular statistical and special reports on 
accidents and near-misses, the status o f major risks, the perform­
ance o f state and federal agencies, and long-cerm options for 
improving safety.

The state should expand and exercise its regulatory authority over 
environmental safety. Measures voluntarily adopted by industry should 
be backed up by state regulation. Federal technical standards and safety 
requirements should not preclude more stringent state standards.

The State o f Alaska currently does not exercise its full power under the 
U.S. Constitution to regulate environmental safety. Recent congressional 
enactments and judicial decisions make it clear that Congress does not 
intend that states should hesitate to protect local environments with 
greater stringency than the minimum? established under federal law. The 
state should have the power, for example, to prohibit vessels from 
entering or departing Alaska ports and waters under unsafe circum­
stances.

Regulatory effectiveness also should be improved through assessment of 
administrative and civil penalties to encourage prevention, no preen­

22 Spfll: Rooort o f 1 t* Alaska O I Soil Commas/on



forcement review of compliance orders, environmental audits, stronger 
criminal penalties, and statutory provision for citizen lawsuits. Private 
voluntary prevention measures, though commendable, are often ignored 
as memories fade unless backed up by state regulations.

The staie should renew and strengthen Us authority to conduct inspec­
tions and spill response drills on vessels calling at Alaska ports and 
marine terminals.

The Valdez tanker fleet, built in the 1970s is approaching obsolescence. 
Structural weaknesses, technical malfunctions and other equipment prob­
lems can be expected to increase in frequency and seriousness.

Inspections and repons, done in cooperation with 'he Coast Guard or 
alone, should include examinations for structural integrity and environ­
mental hazards. Inspection duties may be allocated between the harbor 
administration office proposed in this report and the Department of 
Environmental Conservation. State authority should include the power to 
levy substantial summary civil fines for interfering with inspections or 
failing to cooperate with response drills.

The lack of any quality control or assurance program on tanker operations 
from Prince William Sound or Cook Inlet allows serious hazards to arise. 
Coast Guard authorities already perform inspections on tankers calling at 
Valdez, but state inspection would provide an added measure o f safety. In 
the past, when the s' ate and tne Coast Guard both inspected vessels, the 
two agencies reenforced each other’s effectiveness. When the state was 
stopped from making inspections on the grounds that the activity was 
exclusively federal, the quality o f Coast Guard inspections declined. 
Inspection by two governments is not needless duplication but needed 
redundancy, providing a greater measure of safety.

The “ two-tier” system of quality control was adopted during construction 
o f the trans-Alaska pipeline. The value of the two-tier system has been 
reenforced by the National Aeronautics and Space Administration 
experience with space disasters. The official inquiry into the 1986 
Challenger space shuttle explosion found that system capabilities had 
been stretched to the limit in the winter of 1985-86 to support the flight 
schedule o f the shuttle program. 3y:tem  capabilities for shipping oil from 
Valdez were similarly stretched to accommodate increasing throughput 
o f the trans-Alaska pipeline to 2.2 million barrels per day without 
increasing other elements of the system, such as tank storage capacity.

Recommendation 14 
Strengthened state 
inspections

"We are obligated to 
provide systems which 
enhance marine 
transportation safety, 
and we do it 
economically."
Jerry Atotand, Fretkient, AJTCO 
Marine, Inc.
Ak u k a  09 S p M  Commlsjton 
hearty, 9/ 1/99
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M E M O R A N D U M S t a te  of A la s k a
Gordon S. Harrison 
Director
Legislative Research Agency F ILE  NO.

DATE March 13. 1990

TH RU: TELEPHO N E NO.
465-2600

SU B JEC T
House Bill 409

FROM: Dennis D. Kels
Commissioner
Department of Environmental 

Conservation

You requested information from this office regarding House 
Bill 409. Specifically you asked the following questions;

1. How will the authority to assess administrative 
penalties affect our traditional interaction with small 
businesses?

The department's enforcement policy for small 
Lusinesses will remain essentially the same, which is 
assistance oriented. We follow a four-step process 
when dealing with enforcement. First we provide 
education to help the business manager understand the 
law, environmental safety and technology to achieve 
compliance. Then we provide the necessary technical 
assistance to help achieve compliance. Our next step 
is to formalize a voluntary compliance schedule. It is 
only if all of those steps fail, that we move to 
enforcement.

2) Will the newly acquired authority lower the threshold 
for active intervention by the department? If so, what are 
the consequences of the change?

This authority does not lower the threshold for 
department intervention, if "active intervention" is 
defined to mean enforcement. Current law provides for 
the pursuit of civil or criminal proceedings for 
violations of the majority of our statutes and 
regulations. The administrative penalties apply to the 
same violations, with no change in the scope of our 
actions. The administrative penalties will allow us to 
establish penalties for a variety of acts of 
noncompliance. These penalties will be set based on 
the type and severity of the violation, prior history, 
public health impacts, and other factors.
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Administrative penalties will clearly identify the type 
of offenses and penalties that would apply, provide 
certainty about what the consequences of violating 
environmental laws would be, and establish 
predictability with regard to how the department will 
deal with violations.

I hope that this has answered your questions. Please do not 
hesitate to contact us if you need additional information.
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LOUISIANA
D. Requirements of compliance ordcu
Any order issued under this Section

shall state with reasonable specificity ail 
of the following:

(1) The nature of the violation.
(2) A time limit for compliance.
(3) That in the event of noncompliance, 

a civil penalty may be assessed.
E. Civil Penalties.

(1) Any person found to be in violation 
of any requirement of this Chapter may be 
liable for a civil penally, to be assessed by 
the commission, the secretary, the assis­
tant secretary, or the court of not more 
than one million dollars or the cost of any 
cleanup made necessary by such violation 
and a penalty of not more than twenty-five 
thousand dollars for each day of violation 
and may be subject to revocation or sus­
pension of any permit, license, or variance 
which had been issued to said person. Any 
person found to be in violation of this 
Chapter shall be liable for legal interest 
from the date of the assessment of a civil 
penalty until paid.

(2) Any person to whom a compliance 
order or a cease and desist order is issued 
pursuant to R.S. 30:1073(C) who fails to 
take corrective action within the time 
specified in said order shall be liable for a 
civil penalty to be assessed by the commis­
sion, the secretary, the assistant secretary, 
or the court of not more than fifty thou­
sand dollars for each day of continued | 
violation or noncompliance.

(3) (a) In determining whether or not ai 
civil penalty is to be assessed and in deter-/ 
mining the amount of the penalty or th</ 
amount agreed upon in compromise, the 
following factors shall be considered: j
'* (i) The history of previous violations or 
repeated noncompliance. \
' '  (ii) • The nature and gravity of the! 
violation. |

(iii) The gross revenues generated by 
the respondent.

(iv) The degree of culpability, recalci- 
, trance, defiance, or indifference to regula- 
I tions or orders. 1
' (v) The monetary benefits realized
through noncompliance.

(vi) The degree of risk to human health 
or property caused by the violation. 1

(vii) Whether the noncompliance or vior 
l a t io n  and tho s u r r o u n d in g  circumstances 
were immediately reported to the depart 
ment and whether the violation or nonr 
compliance was concealed or there was ah 
attempt to conceal by the person charged.

(viii) Whether the person charged has 
failed to mitigate or to make a reasonable 
attempt to mitigate the damgej Caused by 
his noncompliance or violation-

(Ix) The costs of bringing and prosecut­
ing an enforcement action, including staff 
time, equipment use, hearing records, ex­
pert assistance, and such other items as 
the commission finds to be a cost of the 
action.

(b> The secretary may supplement such 
criteria by rule. In the event that the order 
with which the person failed to comply 
was an emergency cease and desist order, 
no penalty shall be assessed if it appears, 
upon later hearing, that said order was 
issued without reasonable cause.

(4) No penalty shall be assessed without 
the person charged being given notice and 
an opportunity for a hearing on such 
charge. The person charged may waive a 
hearing on the issue of whether :or not a 
violation has occurred, and his culpability 
for such violation and any other ultimate 
issue. When a hearing on the violation is 
waived, a decision may be rendered upon 
the uncontested facts.

(5) After submission for ai penalty de­
termination at a hearing, the commission, 
secretary, or assistant secretary shall pro­
vide an opportunity 'or relevant and mate­
rial public comment relative to any penal-/ 
ty which may be imposed.
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M  LOUIS LANA
WC. Compliance orders; emergency cease 
* nd desist orders

(1) Upon a determination that a viola­
tion of this Chapter is occurring or Is 
about to occur which is endangering or 
causing damage to public health or the 
environment, the commission, the secre­
tary, the assistant secretary or an author­
ized technical secretary may issue an 
emergency cease and desist order. Upon a 
finding that the ordered cessation of oper­
ations, or any portion thereof, will not 
completely.abate the damages to the envi­
ronment, in addition to the emergency 
cease and desist order, affirmative obliga­
tions may be imposed on the violator re­
quiring him to take whatever steps 
deemed necessary to abate the irreparable 
damage to the environment. The issuance 
of such an emergency cease and desist 
order shall not be subject to the limita­
tions and formalities relating to notice and 
hearings imposed with regard to adjudica­
tions under R.S. 49:950 et seq., but shall 
be subject to all other applicable provi­
sions of law. The emergency cease and 
desist order shall remain in force until a 
hearing can be held concerning the situa­
tion which prompted the emergency order, 
but in no event shall such an emergency 
order remain in force longer than fifteen 
days.

(2) Upon determining thatp violation of 
any requirement of this Chapter has oc­
curred or is about to occur, notice may be 
given either by personal service or certi­
fied mail, return receipt requested, to the 
violator of his failure to comply with such 
requirement or proceed pursuant to Para­
graph (3) of this subsection. If such viola­
tion extends beyond the thirtieth day after: 
notification, the commission, secretary or: 
assistant secretary shall either issue an, 
order requiring compliance within a speci­
fied time period, or the commission shall 
commence a civil action for appropriate 
relief, including a temporary or permanent 
injunction.

(3) Upon determining that a violation of 
any requirement of this Chapter has oc­
curred or is about to occur, the commi>. 
sion, secretary, the assistant secretary or 
the authorized representative of the assis­
tant secretary shall cither issue an order 
requiring compliance within a specified 
lime period or the commission or secretary 
shall commence a civil action for appropri­
ate relief, including a temporary or perma­
nent injunction. . ...........

Section 22a-7. Cease and desist order, subsequent hearing 
The commissioner, whenever he finds after investiga 

lion that any persort is causing, engaging in or main 
turning, or is about to cause, engage in or maintain, an; 
condition or activity which, in his judgment, will result it 
or is likely to resuit in imminent'and substantial damage 
to the environment, jor to the public health within thi 
jurisdiction of the commissioner under the provisions o 
chapters 440, 442, 445. 446a, 446c, 446d and 446k o 
whenever he finds after investigation that there is 
violation of the terms and conditions of a permit issuet 
by him that is in hisi judgment substantial and continu 
ous and it appears (prejudicial to the interests of th. 
people of the slate to delay action until an opportunit; 
for a hearing can bei provided, may, without prior hear­
ing, issue a cease and desist order in writing to such 
person to discontinue, abate or alleviate such condition 
or activity. Upon receipt of such order such person shall 
immediately discontinue, abate or alleviate or shall re­
frain from causing, | engaging in or maintaining such 
condition or activity.iThe commissioner shall, within ter 
days of such order, hold a hearing to provide the persor 
an opportunity to be heard and show that such conditior 
does not exist. Such order shall remain in effect until te: 
days after the hearing within which time a new decisioi 
based on the hearing shall be made. ___
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ALABAMA.
(k) Whenever tne commission has cause to believe ihai 

any  p e r s o n  is v io la t in g  a n y  ru le  o r  r e g u la t io n  
p rom ulgated  by the commission, the commission shall 
cause u prom pt investigation to be m ade  in connection 
therewith. If, upon inspection, the commission discovers 
a  condition which is in violation o f  the provisions o f  this 
chapter,  o r  any rule or regulation promulgated pursuant 
thereto, it shall be authorized to order such violation to 
cease and to take such steps necessary to enforce such an 
order. T h e  said order  shall s ta te  the items which are  in 
violation and shall provide a  reasonable specified time 
within which the -violation m ust cease. T he  person 
responsible shall m ake  the corrections necessary to co m ­
ply with the requirements o f  this chapter,  or rule or 
regulation prom ulgated  pursuant thereto, within the  tim e 
specified in the order.  N oth ing  in this subsection shall be 
deemed to prevent the commission or the a t to rney  
general from prosecuting any violation o f  this chapter,  or 
any  permit,  order or rule o r  regulation promulgated  
pursuan t thereto, notw ithstanding tha t such  violation is 
corrected  in accordance with any  order.

 DELAWARE
§6163. Cease and desist order }'

T he  S ecre tary  shall have the power to issue an o rder  to 
any person violating any rule, or regulation, o r  permit 
condition, or lease condition, o r  provision o f  this |
C hap te r ,  to cease and desist from such violation. A ny 
cease and desist o rder  issued pursuant to this section shall i
expire ( I )  a f te r  30 days o f  its issuance, o r  (2) upon 
withdrawal n f  said order  bv .the  Secretary, o r  (3) when 

the order  is superseded by an injunction, whichever oc­
curs first.

COLORADO
2 5 - 8 - 6 0 5 .  C e a se  a n d  desist’ o rd e rs .  If 

th e  divis ion d e te rm in e s ,  with o r  w i th o u t  
he a r in g ,  t h a t  a  v iola tion o f  an y  provision 
o f  th is  a r t ic le  o r  o f  a n y  o rd e r ,  p e rm i t ,  o r  
con tro l  r e g u la t io n  issued o r  p ro m u lg a te d  
u n d e r  a u th o r i ty  o f  th is  a r t ic le  ex is ts ,  th e  
division m a y  issue a c e a se  an d  des is t  o r ­
d e r .  S u c h  o r d e r  shall  s e t  forth th e  provi­
sion a l leged  to  be  violated, th e  fac ts  a l ­
leged  to c o n s t i tu te  the  violation, a n d  the  
t im e  by  w h ich  th e  a c ts  o r  p rac t ices  c o m ­
p la in ed  o f  m u s t  be  tc r i . . .na icd .
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465-2653 •
Hay 21, 1982

Mr. William 0. Lawrence 
Manager, Pacific Coast Office 
Transportation Institute 
801 Second Ave, Room 1502 
Seattle, Washington 98104

Dear Mr. Lawrence:

Thank you and Steve Scalzo for visiting with us and discussing the various 
issues involved in securing proof of financial responsibility for the Alaskan 
tank barge operators. This letter will serve to memorialize some of our discussion 
and inform you of the Attorney General's opinion regarding certain sections of 
Alaska's pollution laws.

As you know we have been actively seeking a resolution to the problem that 
certain barge owners have had in securing insurance to cover the Alaska 
proof of financial responsibility requirements (AS 46.04.040). During the 
past year, discussions with you, the barge owners and the insurance brokers 
have resulted in the issuance of at least one insurance policy covering five 
vessels, a surety bond for another three, and self-insurance by one large 
company. In the meantime, pressure has been brought to bear on some insurance 
underwriters not to issue policies by certain segments of the insurance industry.

It should be noted that we are not completely satisfied that all ether avenues 
for proof of financial responsibility have been fully employed, namely self 
insurance surety bond, and guarantee. Some companies claim that it is against 
their policy to use self-insurance and it has been pointed out that certain 
small operators may not have sufficient assests to self-insure or use surety 
bonds. Of course, you understand that company policy is not i valid excuse 
for noncompliance with Alaska's requirements; only legal or physical impossibility 
in obtaining proof of financial responsibility would provide such a defense.
In order to fully evaluate this situation we request a detailed explanation of 
why it is not possible- for tank barge operators to obtain self-insurance, 
insurance, surety bonds and guarantees which will satisfy the State's financial 
responsibility requirements under AS 46,04.040 and subsequent regulations.
We would appreciate this information from each firm which is represented by 
your organization. As we discussed, this justification should include sufficient 
factual information which the Alaska Department of Environmental Conservation 
can evaluate and satisfy itself as to the validity of the company's position.
We also request that you furnish us with any correspondence or other material 
you may have concerning the inability of tank barge operators to obtain pollution 
insurance.

In the meantime we will open direct communications with the various marine 
insurance concerns, offer them our opinion as to the interpretation of the law 
and secure a definite answer as to their intentions in this matter.



\

Because it is Important to conclude this matter as quid as possible we will 
hola to the following schedule:

May - June 1. Issue Department of Law legal opinion. May 13.
?., Open comaunications with marine insurance underwriters.
3. tstablish marine underwriter's position and intentions.
4. Receive information from tank barge operators (as above).

July - August 1. Make evaluations of various methods of showing proof of
financial responsibiiity and/or

2. Secure and evaluate any additional information necessary.

September Issue official findings on tne ability of certain operators
to comply with the provisions of AS 46.04.040. Proof of 
Financial Responsibility.

Depending on meetings with the different parties concerned, availability of 
information and other unknown factors, this schedule will be flexible. However, 
we intend to make findings on these matters at the earliest possible time.
Until we issue those findings, we will not refer any cases of non-compliance 
with AS 46.04.040 and subsequent regulations to the Attorney General's office for 
prosecution. Again, it should be clear that this does not relieve anyone from 
the responsibi1ity for compensating those damaged from oil spills or from the 
requirement to clean up any spilled oil.

Commissioner

cc: Doug Mertz, Department of Law
Distribution List -- Tank Barge Operators
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468-2600/ M /KAl/M II

Mr. Wi11iam D. Lawrence 
Manager, Pacific Coast Office 
Transportation Institute 
801 Second Avenue, Room 11302 
Seattle, Washington 98104

Dear Mr. Lawrence:

This is a follow up of our May 21, 1982 letter to the Transportation Institute 
regarding the problem of non-compliance with AS 46.04.040.

We are gravely concerned that both the citizens and the resources of the State 
of Alaska are not receiving the protection that was to have been afforded them 
by AS 46.04.040. Since January 1, 1981, many oil barges have been operating
in State waters without furnishing proof of financial ability to respond to
damages caused by the accidental discharge of oil.

After several discussions and meetings over the past months, we concluded 
that positive and definitive steps would have to be taken by both the barge
operators and the State to resolve this problem. These were presented to you
in my May letter. The State has now accomplished several of these tasks and 
has gone one important step further. This was to hire a contractor who soon 
will investigate the entire set of circumstances associated with the financial 
responsibility statute, including reasons for non-compliance.

In my letter I requested that barge owners and operators individually furnish 
this department with detailed explanations of why it is not possible for them 
to obtain insurance, self-insurance, surety bonds or guarantees. To this date 
we have not received a single response, even though we asked to receive this 
information in the months of May and June. I was concerned to hear that the 
Transportation Institute has done very little to urge the barge owners and 
operators to respond to our request for information.

Please recall that the commitment we gave, the operators was conditional upon 
their taking measures to obtain liability coverage. We expect firm and tangi­
ble evidence.of these measures in the form of correspondence,, as an example,
A mere verbal communique is entirely inadequate and will not be acceptable. 
Also, we-expect that all four provisions for demonstrating financial respon­
sibility be investigated by the operator and evidence of that investigation be 
sent to us for evaluation. For example, this might take the form of audited 
balance sheets to manifest the self-insurance option.
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As I mentioned previously, the contractor will start his investigation very 
Shortly and one of his tasks involves review of evidence <̂ f efforts to obtain 
liability coverage, failure to obtain adequate evidence fjrom this review 
could result in our reevaluating our current agreement to {withhold referring 
cases to the office of the Attorney General.

Once again, we urge your cooperation in resolvin^-tfiis difficult, issue.

Ernst W. Mueller 
Commissioner

cc Doug Mertz
Barge Operators
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December 30, 1981

William Lawrence 
Transportation Institute 
Norton Bldg. , Rui. 150.2 
801 Second Avenue 
Seattle, Washington 98104

Dear Bill:

Thank you for setting up the meeting with the tug 
and tank barge operators on December 17. I believe the 
opening of these lines of communication will help to resolve 
the problems we face. We have already discussed these mat­
ters with the Department of Environmental Conservation.

As I promised at the meeting, I'm writing to confirm 
ay oral statements regarding the operators' current legal 
status under our oil spill laws. Alaska Statute 46.03.040 
does require proof of financial responsibility to respond to 
damages for oil spills, and as was pointed out at the meet­
ing, operators covered by the statute who have not shown 
financial responsibility by one of the methods acceptable 
under the statute are indeed in technical violation. How­
ever, the current difficulty, in obtaining insurance puts the 
matter in a different light.

* First, if an operator is truly unable to comply with 
;>, the statute, because neither the insurance nor the otherj —  — — • *   — — - .  ---------  --------- ------- ---  -- ——    — ------- ------

forms of proof of financial responsibility are available, and 
the firm is unable to self-insure, then I believe it would 

ji’i; have a valid defense to an action brought because of the 
t ji technical failure to comply. And secondly, we can assure you 
p that as long as we are convinced that an operator is making a 
K diligent good faith effort to comply with the requirements, 
j. but is unable to do so despite its best efforts, we will not 
jj.lbring any such action because of the failure to comply, 
■fiĵ aturally I consider meetings such as ours, with continuing 
^Sefforts to make insurance available, to be important evidence 
*-!pf sjich good faith efforts.

. ..-v; :S
 -. • r
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Of course, the opposite side of the coin is that if
insurance, or another acceptable form of proof of financial 
responsibility, becomes available, the operators could not 
claim that compliance is impossible; and we would not con­
sider an operator to be pursuing compliance with good faith 
if he made no real efforts to find or arrange that coverage. 
And I'm sure the operators realize chat if an actual spill 
occurs, inability to secure insurance would not relieve them 
from liability for damages caused by the spill.

I hope this clarifies our position. Let me know if
you have further questions. Meantime I trust you will dis­
tribute this letter to those present at the meeting, and to 
any other persons you believe would be interested..

DKM:dim

ec; Ernst W. Mueller 
Commissioner
Department of Environmental 

Conservation

Sincerely,

WILSON L. CONDON 
ATTORNEY.GENERAL

Assistant Atto: 2y General
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January 25, 1982

Mr. Andrew M. Spear, Manager 
Oil Pollution Control 
State of Alaska 
Department of Environmental 

Conservation 
Pouch 0
Juneau, Alaska 99811

Re: Proof of Financial Responsibility for Oil Spills
Alaska Statute 46.04.040 ' •

Dear Mr. Spear:

As West Coast Manager of the Transportation Institute
representing tug and barge owners/operators trading
between and/or amongst the states of Alaska, Washington,
Oregon and California, I would like to thank you and
Mr. Douglas Mertz for your attendance at the meeting of
December 17, 1981, in our offices, to listen to comments
and suggestions from members of the Institute and
insurance industry representatives in connection with
the subject matter.

%

This letter will also acknowledge receipt of 
Mr. Douglas Mertz's letter of December 30, 1981, copies 
of which have been distributed to the membership.

As you know, the purpose of our meeting of December 
17, 1981, was to allow our members, together with 
insurance industry representatives, to-discuss with you 
the concerns they are having in attempting to comply 
with Alaska Statute 46.04.040 (Proof of Financial 
Responsibility) insofar ‘afe this law'relates to oil barges, 
other than inland oil barges, carrying oil as cargo " ' 
(except those transporting pipeline oil) . These concerns 1 
have led to considerable frustration on the part of our A 
member vessel operators, in view of the substantial 
penalties, which could be imposed on them and other 
nonmember operators, for failure to meet the requirements 
of the current Alaska law.
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From the standpoint of our members, the only practical avenue 
available to them to attempt to meet the "Proof of Financial 
Responsibility" requirement is through certification by their 
insurers.

Our members have, over the past year, discussed the matter 
of Certification at length with the insurance markets in both the 
United States and overseas. These markets are centered in New York 
and London, respectively, and, between them, insure virtually the 
world's entire oil pollution liabilities.

The United States market, headquartered in New York, is made 
up of first class stock and mutual companies, who as members of 
the American Institute of Marine Underwriters formed the Water 
Quality Insurance Syndicate (WQIS) at the time of the Federal 
Water Pollution Control Act of 1970 to provide insurance for its 
clients, as a result of the liabilities that could be imposed 
upon them by the Act.

The London market is made up of a number of international 
Protection and Indemnity Clubs referred to as the "International 
Group of P&I Clubs." These clubs, between them, insure the oil 
pollution liabilities of nearly all the ocean going tanker tonnage.

As mentioned earlier, responses from the insurance industry 
to requests by our member operators for certification of Proof 
of Financial Responsibility under the Alaska law have been met 
with a polite but firm "no".

The specific areas that create problems for the insurers are 
listed as follows:

I. Of foremost concern is the requirement for financial
responsibility through insurance that (18 AAC 20.065) (2) 
the insurer agrees that any final judgement against the 
insured for damages under AS46. 04.040 (i) resulting from an 
unlawful discharge of oil from or by any vessel or facility 
named in the policy may be enforced

the amount of coverage of this 
poWuy'j. . . . K It is felt by the insurers that this 
provision allowing direct access, strips the insurers of 
their right t ^ d g f e ^ e s ^ a t a  re allowed their insured,, ...

Without recourse, to defenses normally available to 
tKe company they are insuring, the insurance companies feel 
extremely vulnerable. A clarification of the rights of 
the insurers under direct access is needed.


