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b e n e f i t s , and th e  payment o f  s p o u s a l  m a in tenance  [SUPPORT], i f  an y ,  

and th e  t a x  consequences  r e s u l t i n g  from th e s e  paym en ts ;  the  agreement
Q c t X  ‘Z t z s '  a S S b A s  J

must be f a i r  and j u s t  and take  i n t o  c o n s i d e r a t i o n  the  f a c t o r s  l i s t e d  

i n  AS 2 5 .24 .16 0 (a ) (2 )  and (4) so t h a t  th e  economic e f f e c t  o f  d i s s o ­

l u t i o n  i s  f a i r l y  a l l o c a t e d ;  and

(4) th e  spouses have  ag reed  as to  the  payment o f  a l l  unpa id

o b l i g a t i o n s  i n c u r r e d  by  e i t h e r  or  b o th  o f  them, and as to  payment o f

o b l i g a t i o n s  i n c u r r e d  j o i n t l y  i n  the  f u t u r e .

(b) A  husband or  w i f e  may s e p a r a t e l y  p e t i t i o n  f o r  d i s s o l u t i o n  o f

t h e i r  m a r r ia g e  under  AS 25.24.200 -  25.24.260 i f  th e  f o l l o w i n g  c o n ­

d i t i o n s  e x i s t  a t  th e  t im e  o f  f i l i n g  th e  p e t i t i o n :

(1) i n c o m p a t i b i l i t y  o f  temperament,  as e v i d e n c e d  b y  e x t e n d ­

ed absence  o r  o t h e r w i s e ,  has caused  th e  i r r e m e d i a b l e  breakdown o f  the  

m a r r i a g e ;

(2) th e  p e t i t i o n i n g  spouse has been u n a b le  to  a s c e r t a i n  th e  

o t h e r  s p o u s e ' s  p o s i t i o n  i n  r e g a rd  to  th e  d i s s o l u t i o n  o f  t h e i r  m arr ia ge  

and i n  r e g a rd  t o  the  f a i r  and j u s t  d i v i s i o n  o f  p r o p e r t y ,  i n c l u d i n g  

r e t i r e m e n t  b e n e f i t s ,  s p o u s a l  m a in ten an ce ,  payment o f  d e b t s ,  and c u s ­

t o d y ,  s u p p o r t  and v i s i t a t i o n  because  th e  w hereabou ts  o f  th e  o t h e r  

spouse i s  unkncon to  the  p e t i t i o n i n g  spouse a f t e r  r e a s o n a b le  e f f o r t s
[Tkfl. f t s o f i & A j  «*<£? s p o u - s c J L

have been  made to  l o c a t e  th e  ab sen t  spouse ;  and iwAo
CiKAXfA. a -S Z A & ~ S  ~~j

(3) the  o th e r  spouse canno t  be p e r s o n a l l y  s e r v e d  w i t h  

p ro ce s s  i n s i d e  or  o u t s i d e  th e  s t a t e .

(c )  E x c e p t  as p r o v i d e d  i n  AS 25 .24 .220 ( i ) , [NOTHING IN  THIS 

SECTION PROHIBITS] a spouse who has been  p e r s o n a l l y  s e r v e d  w i t h  a copy 

o f  a p e t i t i o n  f i l e d  [MADE] under  (a) o f  t h i s  s e c t i o n  may e x e c u t e  [FROM 

EXECUTING] an appea rance ,  w a i v e r  o f  t im e  to  answer ,  and w a i v e r  o f  

n o t i c e  o f  h e a r in g .  The appearance  and w a i v e r s  must [SHALL] i n c l u d e  an 

acknow ledgmen t  s igned  b e f o r e  an o f f i c e r  a u t h o r i z e d  to  a d m in i s t e r  an
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o a th  o r  a f f i r m a t i o n  t h a t  th e  spouse b e i n g  s e r v e d  has r e a d  the  p e t i ­

t i o n ;  a s s e n t s  to  the  terms r e l a t i n g  t o  c u s to d y  o f  th e  c h i l d r e n ,  c h i l d  

s u p p o r t ,  v i s i t a t i o n ,  s p o u s a l  m a in tenance  t a k i n g  i n t o  c o n s i d e r a t i o n  the
I** CKAM a .

f a c t o r s  l i s t e d  i n  AS 2 5 .2 4 .1 6 0 (a ) (2 ) ,  [SUPPORT] and [RESULTANT] t a x  

consequences ,  d i v i s i o n  o f  p r o p e r t y , i n c l u d i n g  r e t i r e m e n t  b e n e f i t s  and
[ " <tsceArrj i

t a k i n g  i n t o  c o n s i d e r a t i o n  tn e  f a c t o r s  l i s t e d  i n  AS 2 5 .2 4 .1 6 0 (a ) (4 ) , 

and a l l o c a t i o n  o f  d e b t s ;  agrees  t h a t  t h e  c o n d i t i o n s  o t h e r w i s e  r e q u i r e d  

b y  (a) o f  t h i s  s e c t i o n  e x i s t ;  agrees  t h a t  t h e  p e t i t i o n  c o n s t i t u t e s  the  

e n t i r e  agreement  b e tw een  the  p a r t i e s ;  u n d e r s ta n d s  f u l l y  the  n a tu r e  and 

consequences  o f  the  a c t i o n ;  and i s  n o t  s i g n i n g  th e  appearance  and 

w a i v e r s  under  duress  or  c o e r c i o n .

(d) The a c t i o n  c r e a t e d  under  t h i s  s e c t i o n  i s  s e p a r a t e  from th e  

a c t i o n  c r e a t e d  b y  AS 25.24.010. The p r o c ed u re s  p r e s c r i b e d  by  AS 2 5 . -

24.200 -  25.24.260 do n o t  a p p l y  f o an a c t i o n  b rough t  under  AS 2 5 .2 4 . -  

010, nor  do p ro cedu res  p r e s c r i b e d  under  AS 25.24.010 -  25.24.180 a p p l y  

t o  _n a c t i o n  f i l e d  [BROUGHT] under  t h i s  s e c t i o n ,  e x c e p t  as s p e c i f i c a l ­

l y  p r o v i d e d .

*  Sec .  8. AS 25.24.200 i s  amended by  a d d in g  a new s u b s e c t i o n  t o  r e a d :

(e) Spousa l  m a in tenance  and a d i v i s i o n  o f  p r o p e r t y  must f a i r l y  

a l l o c a t e  th e  economic e f f e c t  o f  d i s s o l u t i o n  and ta k e  i n t o  c o n s i d -
[ c  c v e -e /*  ( t £ S t . + 0

e r a t i o n  the  f a c t o r s  l i s t e d  i n  AS 25 .2 4 .1 6 0 (a ) (2 )  and (4) .

*  S ec .  9. AS 25 .24 .210(d)  i s  amended to  r e a d :

(d) The p e t i t i o n  s h a l l  r e q u e s t  t h a t  the m a r r ia g e  be d i s s o l v e d  

and t h a t  the  [PRIOR] name o f  a spouse be changed [RESTORED], i f  d e ­

s i r e d  by t h a t  spouse .

* Sec .  10. AS 25 .24 .210(e )  i s  r e p e a l e d  and r e e n a c t e d  to  r ead :

(e)  I f  th e  p e t i t i o n  i s  f i l e d  by  b o th  spouses  under  AS 2 5 .2 4 . -  

200 (a ) ,  th e  p e t i t i o n  must s t a t e  i n  d e t a i l  the  terms o f  th e  agreement 

be tw een  the  spouses  c o n c e rn in g  th e  c u s t o d y  o f  c h i l d r e n ,  c h i l d  s u p p o r t ,
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v i s i t a t i o n ,  spou sa l  m a in ten ance  and t a x  consequences ,  i f  a n y ,  and f a i r  

and j u s t  d i v i s i o n  o f  p r o p e r t y ,  i n c l u d i n g  r e t i r e m e n t  b e n e f i t s .  A g r e e ­

ments  on spou sa l  m a in tenance  and p r o p e r t y  d i v i s i o n  must f a r r l y  a l l o ­

c a t e  th e  economic e f f e c t  o f  d i s s o l u t i o n  and t a k e  i n t o  c o n s i d e r a t i o n  

the  f a c t o r s  l i s t e d  i n  AS 2 5 .2 4 .1 6 0 (a ) (2 )  and (4 ) .  I n  a d d i t i o n . ,  the  

p e t i t i o n  must s t a t e

(1) the  r e s p e c t i v e  o c c u p a t i o n s  o f  the  p e t i t i o n e r s ;

(2) the  income,  a s s e t s ,  and l i a b i l i t i e s  o f  t h e  r e s p e c t i v e  

p e t i t i o n e r s  a t  the  t im e  o f  f i l i n g  the  p e t i t i o n ;

(3) the  d a t e  and p l a c e  o f  th e  m arr ia ge ;

(4) the  name, d a te  o f  b i r t h ,  and c u r r e n t  c u s t o d i a l  s t a t u s

o f  each  m inor  c h i l d  born  o f  th e  m arr ia ge  or a d o p te d  b y  t h e  p e t i t i o n ­

ers  ;

(5) whe the r  the  w i f e  i s  p r eg n a n t ;

(6) w h e th e r  e i t h e r  p e t i t i o n e r  r e q u i r e s  m e d i c a l  care  or

t r e a t m e n t ;

(7) w h e th e r  a d o m es t i c  v i o l e n c e  c o m p la in t  has been f i l e d  

d u r in g  the  m arr ia ge  by  a member o f  the  househo ld ;

(8) whe the r  e i t h e r  p e t i t i o n e r  has r e c e i v e d  t h e  a d v i c e  o f  

l e g a l  cou n se l  r e g a rd in g  a d i v o r c e  or  d i s s o l u t i o n ;

(9) o th e r  f a c t s  and c i r cu m s ta nces  t h a t  th e  p e t i t i o n e r s

b e l i e v e  shou ld  be c o n s id e r e d ;

(10) t h a t  the  p e t i t i o n  c o n s t i t u t e s  th e  e n t i r e  agreement

be tw een  the  p e t i t i o n e r s ;  and

(11) any o t h e r  r e l i e f  sough t  by  the  p e t i t i o n e r s .

*  Sec .  I I .  AS 25 .24 .220(b)  i s  r e p e a l e d  and r e e n a c te d  to  r e a d :

(b) E x c e p t  as p r o v i d e d  i n  ( i )  o f  t h i s  s e c t i o n ,  i f  t h e  p e t i t i o n  

i s  f i l e d  by bo th  spouses under  AS 2 5 .24 .20 0 (a ) ,  b o th  spouses  s h a l l  

a t t e n d  the  h e a r in g  p e r s o n a l l y  and n o t  through  c o u n s e l .  However ,  i f
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the  p e t i t i o n  i s  n o t  s u b j e c t  to  ( i )  o f  t h i s  s e c t i o n ,  a spouse  who

com p l ie s  w i t h  AS 25 .24 .200(c )  i s  n o t  r e q u i r e d  to  a t t e n d  th e  h e a r i n g .

E i t h e r  spouse may have c o u n s e l  a t  th e  h e a r i n g .

* Sec .  12. AS 25 .24 .220(c )  i s  amended to  read :

(c )  I f  th e  p e t i t i o n  i s  f i l e d  [BROUGHT] b y  one spouse  under  

AS 25 .24 .20 0 (b ) ,  t h a t  spouse  s h a l l  submit  p r o o f  o f  d i l i g e n t  i n q u i r y  as 

t o  the  w hereabou ts  o f  t h e  ab sen t  spouse and p r o v i d e  n o t i c e  b y  p u b l i c a ­

t i o n ,  p o s t i n g ,  o r  o t h e r  means as o rd e red  b y  the  c o u r t  under  [ IN  ACCOR­

DANCE WITH] the  A l a s k a  R u le s  o f  C i v i l  P rocedure .

*  Sec .  13. AS 25 .24 .220(d)  i s  amended to  r ead :

(d) I f  t h e  p e t i t i o n  i s  f i l e d  [BROUGHT] b y  b o t h  spouses  under

AS 25 .24 .20 0 (a ) ,  the  c o u r t  s h a l l  examine th e  p e t i t i o n e r s  o r  p e t i t i o n e r  

p r e s e n t  and c o n s id e r  w h e th e r

(1) th e  spouses  f u l l y  u n d e rs tan d  th e  n a t u r e  and c o n s e ­

quences o f  t h e i r  a c t i o n ;

(2) t h e  w r i t t e n  agreements  be tween  the  spouses  c o n c e rn in g  

c h i l d  c u s to d y ,  c h i l d  s u p p o r t ,  and v i s i t a t i o n  are  [ FA IR ,]  j u s t  [, AND 

EQUITABLE] as be tw een  t h e  spouses and i n  th e  b e s t  i n t e r e s t s  o f  the  

c h i l d r e n  o f  the  m a r r ia g e ;

(3) th e  w r i t t e n  agreements  be tw een  the  spouses  r e l a t i n g  to  

the  d i v i s i o n  o f  p r o p e r t y ,  i n c l u d i n g  r e t i r e m e n t  b e n e f i t s ,  s p o u sa l  

m a in tenance  [SPOUSAL SUPPORT], and the  a l l o c a t i o n  o f  o b l i g a t i o n s  are  

[FA IR ,]  j u s t ; th e  s p o u sa l  m a in tenance  and d i v i :  i o n  o f  p r o p e r t y  must

f a i r l y  a l l o c a t e  the  economic e f f e c t  o f  d i s s o l u t i o n  and t a k e  i n t o
d . S S A ^ s j

c o n s i d e r a t i o n  tnfe f a c t o r s  l i s t e d  i n  AS 2 5 .24 .16 0 (a ) (2 )  and (4 ) ;  [, AND

EQUITABLE;  AND]

(4) th e  w r i t t e n  agreements  c o n s t i t u t e  the  e n t i r e  agreement  

be tween  the p a r t i e s ;  and

(5) th e  c o n d i t i o n s  i n  AS 25 .24.200(a)  have  been met.
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*  Sec .  14. AS 25 .24 .220(e )  i s  amended Co read :

(e)  I f  the  p e t i t i o n  i s  f i l e d  [BROUGHT] b y  one spouse  under  

AS 2 5 .24 .20 0 (b ) ,  th e  c o u r t  s h a l l  e xam ine  the p e t i t i o n e r  and c o n s i d e r  

w h e th e r  th e  p e t i t i o n e r  f u l l y  u n d e r s t a n d s  the  n a tu r e  and consequences  

o f  th e  a c t i o n  and w h e th e r  t h e  c o n d i t i o n s  i n  AS 25 .24 .200(b )  have  been 

m e t .

*  S ec .  15. AS 25 .24 .220(g)  i s  amended t o  read :

(g) The c o u r t  may amend th e  w r i t t e n  agreem en ts  b e tw een  the  

spouses  r e l a t i n g  to  c h i l d  c u s t o d y ,  c h i l d  s u p p o r t ,  v i s i t a t i o n ,  [SPOUSAL 

SUPPORT,] d i v i s i o n  o f  the  p r o p e r t y ,  i n c l u d i n g  r e t i r e m e n t  b e n e f i t s ,  

s p o u s a l  m a in ten ance ,  and a l l o c a t i o n  o f  o b l i g a t i o n s ,  b u t  o n l y  i f  b o th

p e t i t i o n e r s  concur  i n  th e  amendment i n  w r i t i n g  o r  on th e  r e c o r d .

*  Sec .  16. AS 25.24.220 i s  amended b y  a d d in g  new s u b s e c t i o n s  to  r e a d :

(h) I n  i t s  e x a m in a t i o n  o f  a p e t i t i o n e r  under  (d) o f  t h i s  s e c ­

t i o n ,  the  c o u r t  s h a l l  use a h e i g h t e n e d  l e v e l  o f  s c r u t i n y  o f  agreements

i f

(1) one p a r t y  i s  r e p r e s e n t e d  by c o u n se l  and t h e  o t h e r  i s

n o t ;

(2) a d o m es t i c  v i o l e n c e  c o m p la in t  has been  f i l e d  d u r in g  th e  

m a r r ia g e  b y  a member o f  th e  f a m i l y  o r  t h e r e  i s  e v i d e n c e  o f  d o m es t i c  

v i o l e n c e  d u r in g  the  m a r r ia g e ;

(3) th e r e  i s  a m in o r  c h i l d  o f  the  m a r r ia g e ;  o r

(4) t h e r e  i s  a p a t e n t l y  i n e q u i t a b l e  d i v i s i o n  o f  the  m a r i t a l

e s t a t e .

( i )  I f  the  c o u r t  f i n d s  t h a t  a h i g h e r  l e v e l  o f  s c r u t i n y  i s  r e ­

q u i r e d  by (h) o f  t h i s  s e c t i o n ,  the  c o u r t  s h a l l  examine the  w r i t t e n  

agreem en ts  be tween  th e  spouses  to  d e t e rm in e  t h a t  t h e y  a re  j u s t ,  t h a t  

t h e y  c o n s t i t u t e  the  e n t i r e  agreem en t  b e tw een  the  p a r t i e s ,  and t h a t  th e  

agreem ents  co n ce rn in g  c h i l d  c u s t o d y ,  c h i l d  s u p p o r t ,  and v i s i t a t i o n  a re
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i n  th e  b e s t  i n t e r e s t  o f  th e  c h i l d r e n  o f  the  m a r r i a g e ,  i f  an y .  The 

c o u r t  s h a l l  r e q u i r e  the  p r e s e n c e  o f  b o th  spouses a t  a h e a r i n g  f o r  t h i s  

purpose  u n l e s s  the c o u r t  f i n d s  on th e  r e c o r d  t h a t  i t  w o u ld  c o n s t i t u t e  

a s i g n i f i c a n t  h a rd sh ip  on one o f  t h e  spouses  to  appea r  and t h a t  a j u s t  

agreem en t  has been reached .  I f  one o f  th e  spouses canno t  a t t e n d  the  

h e a r i n g  because  i t  wou ld  c o n s t i t u t e  a s i g n i f i c a n t  h a r d s h i p ,  th e  co u r t  

may r e q u i r e  t h a t  spouse to  be  a v a i l a b l e  b y  t e l e p h o n e  to  answer  qu e s ­

t i o n s ,  a t  t h a t  s p o u s e ' s  e x p en se .

S e c .  17. AS 25.24.230 i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :

Sec .  25.24.230. JUDGMENT. (a)  I f  the  p e t i t i o n  i s  f i l e d  under  

AS 2 5 .2 4 .2 0 0 (a ) ,  and i s  n o t  s u b j e c t  to  AS 25 .24 .220(h ) ,  t h e  c o u r t  may 

g r a n t  th e  spouses  a f i n a l  d e c r e e  o f  d i s s o l u t i o n  and s h a l l  o r d e r  o t h e r  

r e l i e f  as p r o v i d e d  in  t h i s  s e c t i o n  i f  th e  c o u r t ,  upon c o n s i d e r a t i o n  o f  

th e  i n f o r m a t i o n  c o n ta in e d  i n  t h e  p e t i t i o n  and t h e  t e s t im o n y  o f  the  

spouse  or  spouses a t  the  h e a r i n g ,  f i n d s  t h a t

(1) the  spouses u n d e r s t a n d  f u l l y  th e  n a tu r e  and c o n s e ­

quences  o f  t h e i r  a c t i o n ;

(2) th e  w r i t t e n  ag reem en ts  be tw een  th e  spouses  c o n ce rn in g  

s p o u s a l  m a in tenance  and t a x  c o n s e q u e n ce s ,  i f  any ,  d i v i s i o n  o f  p r o p e r ­

t y ,  i n c l u d i n g  r e t i r e m e n t  b e n e f i t s ,  and a l l o c a t i o n  o f  o b l i g a t i o n s  are  

f a i r  and j u s t  and c o n s t i t u t e  th e  e n t i r e  agreement b e tw een  th e  p a r t i e s ;

(3) the  spousa l  m a in ten a n c e  and d i v i s i o n  o f  p r o p e r t y  f a i r l y  

a l l o c a t e  the  economic e f f e c t  o f  d i s s o l u t i o n  and t a k e  i n t o  c o n s i d e r a -

(b) I f  the  p e t i t i o n  i s  f i l e d  under  AS 25 .24.200(a)  and i s  su b ­

j e c t  t o  AS 25 .24 .220(h ) ,  the  c o u r t  may g ran t  the  spouses  a f i n a l

&

t i o n  t t o r s  l i s t e d  i n  AS 2 5 .2 4 .1 6 0 (a ) (2 )  and (4 ) ;

(4) each spouse e n t e r e d  i n t o  the  agreement v o l u n t a r i l y  and 

f r e e  from  the  c o e r c io n  o f  a n o th e r  p e r s o n ;  and

(5) the  c o n d i t i o n s  i n  AS 25 .24 .200(a)  have  been met .
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dec ree  o f  d i s s o l u t i o n  and s h a l l  o r d e r  o t h e r  r e l i e f  as p r o v i d e d  i n  t h i s  

s e c t i o n  i f  t h e  c o u r t ,  upon c o n s i d e r a t i o n  o f  the  i n f o r m a t i o n  c o n t a i n e d  

i n  th e  p e t i t i o n  and the  t e s t im o n y  o f  th e  spouse o r  spouses a t  the

h e a r i n g ,  f i n d s  t h a t

(1) th e  spouses u n d e r s ta n d  f u l l y  th e  n a tu r e  and co n s e ­

quences o f  t h e i r  a c t i o n ;

(2) t h e  w r i t t e n  agreem ents  b e tw een  th e  spouses c o n ce rn in g

c h i l d  c u s t o d y ,  c h i l d  s u p p o r t ,  and v i s i t a t i o n  a re  i n  the  b e s t  i n t e r e s t  

o f  t h e  c h i l d r e n  o f  th e  m a r r i a g e ,  c o n s t i t u t e  th e  e n t i r e  agreement  o f  

th e  p a r t i e s  on c h i l d  c u s t o d y ,  c h i l d  s u p p o r t ,  and v i s i t a t i o n ,  and,  as 

b e tw een  t h e  s p o u s e s ,  a re  j u s t ;

(3) t h e  w r i t t e n  agreements  b e tw een  th e  spouses  c o n ce rn in g

s p o u s a l  m a in ten an c e  and t a x  con sequences ,  i f  an y ,  d i v i s i o n  o f  p r o p e r ­

t y ,  i n c l u d i n g  r e t i r e m e n t  b e n e f i t s ,  and a l l o c a t i o n  o f  o b l i g a t i o n s  a re  

j u s t  and c o n s t i t u t e  the  e n t i r e  agreement  b e tw een  t h e  p a r t i e s ;

(4) t h e  spo u sa l  m a in tenance  and d i v i s i o n  o f  p r o p e r t y  f a i r l y

a l l o c a t e  th e  economic  e f f e c t  o f  d i s s o l u t i o n  and t a k e  i n t o  c o n s i d e r a -
LcoAji-e/N. c l s s j J z s ]

t i o n  t n e  f a c t o r s  l i s t e d  i n  AS 2 5 .2 4 .1 6 0 (a ) (2 )  and (4 ) ;

(5) each  spouse e n t e r e d  the  agreement  v o l u n t a r i l y  and f r e e

from th e  c o e r c i o n  o f  an o th e r  p e r s o n ;  and

(6) th e  c o n d i t i o n s  i n  AS 25 .24 .200(a)  have  been met.

( c )  I f  t h e  p e t i t i o n  i s  f i l e d  by  one spouse  under  AS 2 5 .2 4 . -  

200 (b ) ,  t h e  c o u r t  may g r a n t  th e  spouse a f i n a l  d e c r e e  o f  d i s s o l u t i o n  

and change th e  p e t i t i o n e r ' s  name, i f  so r e q u e s t e d ,  i f  the  c o u r t ,  upon 

c o n s i d e r a t i o n  o f  a f f i d a v i t s  s u p p l i e d  by t h e  spouse and the  t e s t im o n y  

o f  the  spouse  a t  th e  h e a r in g ,  f i n d s  t h a t

(1) th e  spouse p r e s e n t  a t  the  h e a r i n g  und e rs tan ds  f u l l y  the  

n a tu r e  and consequences  o f  the  a c t i o n ;

(2) t h e  c o n d i t i o n s  in  AS 25 .24 .200(b)  have  been met;  and
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(3) the  requ irem en ts  o f  AS 25 .24.165(b)  have  been s a t ­

i s f i e d ,  i f  a change o f  name i s  r e q u e s t e d .

(d) The c o u r t  s h a l l  d i sm is s  a p e t i t i o n  o r  c o n t i n u e  a c t i o n  on a 

p e t i t i o n  f i l e d  under  AS 25.24.200 -  25.24.260 b e f o r e  f i n d i n g s  a re  made 

i f

(1) a r e p r e s e n t a t i v e  o f  t h e  m inor  c h i l d r e n  o b j e c t s  t o  a 

term o f  an agreement  be tw een  the spouses ;

(2) e i t h e r  o f  the  spouses  w i th d raw s  from an agreement  

r e q u i r e d  under  AS 2 5 .24 .20 0 (a ) ;  or

(3) t h e  p e t i t i o n  a l l e g e s  t h a t  th e  c o n d i t i o n s  i n  AS 2 5 .2 4 . -  

200(b) e x i s t ,  b u t  th e  whereabou ts  o f  t h e  ab sen t  spouse becomes known 

t o  th e  o t h e r  spouse o r  the  c o u r t  b e f o r e  f i n d i n g s  are  made.

(e )  The c o u r t  s h a l l  deny th e  r e l i e f  sough t  i n  a p e t i t i o n  f i l e d  

under  AS 25.24.200 -  25.24.260 i f  th e  c o u r t  does n o t  make th e  f i n d i n g s  

r e q u i r e d  under  (a) -  (c)  o f  t h i s  s e c t i o n .

( f )  I f  t h e  p e t i t i o n  i s  f i l e d  b y  b o th  spouses under  AS 2 5 .2 4 . -  

200 (a ) ,  th e  c o u r t  s h a l l  change e i t h e r  s p o u s e ' s  name, i f  th e  spouse 

s e e k in g  a change o f  name to  a name o t h e r  than a p r i o r  name c o m p l ie s  

w i t h  AS 2 5 .2 4 .1 6 5 (b ) ,  and s h a l l  f u l l y  and s p e c i f i c a l l y  s e t  ou t  i n  th e  

d e c re e  th e  w r i t t e n  agreements  o f  th e  spouses and s h a l l  o r d e r  the  

pe r fo rm ance  o f  those  w r i t t e n  ag reem en ts .  The c o u r t  s h a l l  a l s o  s t a t e ,  

i n  the  d e c r e e ,  w h e th e r  c h i l d  suppo r t  payments are  to  be made th rough  

the  c h i l d  s u p p o r t  en fo rcem en t  agency .  I f  the  p e t i t i o n  i s  f i l e d  by  one 

spouse under  AS 25 .24 .200 (b ) ,  the d e c r e e  must s t a t e  t h a t  i t  does no t  

ba r  f u t u r e  a c t i o n  on the  i s s u e s  no t  r e s o l v e d  in  the  d e c r e e .

(g) N o t w i t h s t a n d i n g  o th e r  p r o v i s i o n s  o f  AS 25.24.200 -  2 5 .2 4 . -  

260, the  c o u r t  may no t  award to  one spouse  r e a l  or  p e r s o n a l  p r o p e r t y  

a c q u i r e d  by  the  o t h e r  spouse b e f o r e  th e  d a te  o f  the  m a r r i a g e ,  u n l e s s  

the spouses  e x p r e s s l y  agree  o t h e r w i s e  o r  the  co u r t  d e t e rm in e s  t h a t  th e
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p r o p e r t y  sh o u ld  be made a v a i l a b l e ,  b y  s a l e  o r  o th e r  c on ve ya n ce ,  to  

ensure  t h a t  th e  b e s t  i n t e r e s t s  o f  th e  c h i l d r e n  a re  p r o v i d e d  f o r .  I f  

the  c o u r t  d e te rm in e s  t h a t  the  b e s t  i n t e r e s t s  o f  th e  c h i l d r e n  r e q u i r e  

an award o f  p r e m a r i t a l  p r o p e r t y ,  b u t  t h e  spouses  do n o t  a g r e e ,  th e  

c o u r t  s h a l l  d i s m is s  or  c o n t in u e  th e  a c t i o n .

(h) I f  a judgmen t  under t h i s  s e c t i o n  d i s t r i b u t e s  b e n e f i t s  to  an 

a l t e r n a t e  pa yee  under  AS (4,25, AS 22.25, AS 26.05.222 -  26 .05.226, or  

AS 39.35, t h e  judgmen t  must meet th e  r e q u i r e m e n ts  o f  a q u a l i f i e d  

d o m es t i c  r e l a t i o n s  o r d e r  under th e  d e f i n i t i o n  o f  t h a t  phrase  t h a t  i s  

a p p l i c a b l e  t o  those  p r o v i s i o n s .

* Sec .  18. AS 25.24.250 i s  amended by  a d d in g  a new s u b s e c t i o n  to  r e a d :

(c)  Forms or i n s t r u c t i o n s  p r ep a re d  under  (a) o f  t h i s  s e c t i o n  

must s p e c i f y  t h a t  th e  d i s s o l u t i o n  p e t i t i o n  c o n s t i t u t e s  the  e n t i r e  

agreem ent  b e tw een  the  p a r t i e s  and must p r o v i d e  examples  o f  k in d s  o f  

p r o p e r t y  and o b l i g a t i o n s  t h a t  a re  s u b j e c t  t o  d i s t r i b u t i o n .
{^AS £5". 2-H. HOO <9a^i*A«.o*t c f c  " C 0 + - O * * . ( L S Z J i X * ^ ]

* Sec .  19. AS 25.24.165, as added by  s e c .  6 o f  t h i s  A c t ,  AS 2 5 .2 4 . -

210(d) as amended b y  sec .  9 o f  t h i s  A c t ,  and AS 25 .24 .230(c )  and 2 5 .2 4 . -

230(f)  as amended by  sec .  17 o f  t h i s  A c t ,  have  th e  e f f e c t  o f  amending Ru le  

84( a ) ,  A l a s k a  Ru le s  o f  C i v i l  P ro cedu re ,  to  a l l o w  a change o f  name to  a name

o th e r  than  a p r i o r  name to  be commenced i n  a c o m p la in t  f o r  d i v o r c e  o r

annulment o r  a p e t i t i o n  f o r  d i s s o l u t i o n  o f  m a r r i a g e .

-15- SCS CSHB 195(Jud)





R epresentative D ave D onley
ALASKA STA TE L E G IS L A T U R E
DISTRICT E L E V E N  • SPENARD 
SEAT A

3111 “C” STREET, SUITE 450 
A N C H O R A G E ,  ALASKA  99503 

(907) 561-7629

c h a i r m a n

IAI10R AND COMMERCE COMMITTEE

A p r i l  1 3 ,  1 9 8 9
MEMBER

M E M O R A N D U M

STATE AFFAIRS COMMITTEE

HEALTH. EDUCATION AND 
SOCIAL SERVICES COMMITTEE

HOUSING AND BANKING SUBCOMMITTEE

FINANCE BUDGET SUBCOMMITTEE 
DEFT O F COMMERCE AND 

ECONOMIC DEVELOPMENT

T O :  S e n a t o r  J a n  F a i k s ,  C h a i r
S e n a t e  J u d i c i a r y  C o m m i t t e e

F R O M :  R e p r e s e n t a t i v e  D a v e  D o n l e y

R E :  S c h e d u l i n g  HB 2 1 7

I  w o u l d = ± i T t e  t o - ~ r e q u e s t r - t h ^ t  y o u  s c h e d u l e  H o u s e  B i l l  2 1 7 ,  " A n  A c t  
r e T a t i n g  t o  p r e p a r a t i o n  a n a f t r a T n t e n a n c e  o f  t h e  j u r y  l i s t "  f o r  t h e  
H o u s e  F l o o r  a s  s o o n  a s  p o s s i b l e s .  T h i s  b i l l  r e c e i v e d  a n  u n a n i m o u s  
" d o  p a s s "  o n  t h e  H o u s e  f l o o r  a n d  f r o m  t h e  H o u s e  J u d i c i a r y  a n d  
F in a n c e  C o m m it te e s .

T h i s  b i l l  w o u l d  d e l e t e  f i s h  a n d  g a m e  l i c e n s e s  a n d  v o t e r  r e g i s t r a t i o n  
l i s t s  f r o m  t h o s e  u s e d  f o r  j u r y  s e l e c t i o n ,  w h i l e  r e t a i n i n g  t h e  
P e r m a n e n t  F u n d  D i v i d e n d  a p p l i c a n t s  l i s t .  T h i s  c h a n g e  w o u l d  h e l p  
e l i m i n a t e  s o m e  o f  t h e  d u p l i c a t i o n  t h a t  n o w  o c c u r s  a n d  w o u l d  r e l y  
p r i m a r i l y  o n  t h e  P e r m a n e n t  F u n d  D i v i d e n d  a p p l i c a n t s  l i s t  w h i c h  i s  
t h e  m o s t  c o m p r e h e n s i v e  l i s t  o f  A l a s k a n  r e s i d e n t s  a t  t h i s  t i m e .  T o  
a s s u r e  t h a t  a  f a i r  c r o s s - s e c t i o n  o f  A l a s k a n s  a s  j u r o r s  i s  r e t a i n e d ,  
a  l i s t  o f  p e r s o n s  w h o  h a v e  v o l u n t e e r e d  f o r  j u r y  d u t y  h a s  b e e n  a d d e d  
a n d  t h e  A l a s k a  D r i v e r ' s  l i c e n s e  l i s t  c a n  a l s o  b e  u s e d  w h e n  
n e c e s s a r y .

T h i s  l e g i s l a t i o n  i s  s u p p o r t e d  b y  t h e  A l a s k a  C o u r t  S y s t e m .  I f  y o u  
h a v e  a n y  q u e s t i o n s  p l e a s e  d o n ' t  h e s i t a t e  t o  c o n t a c t  m e ,  o r  m y  a i d e ,  
M i c h a e l  W a r d ,

T h a n k  y o u  f o r  y o u r  c o o p e r a t i o n .

JUNEAU OFFICE (During Legislative Session)
P.O. BOX V, JUNEAU, ALASKA 9 9 8 1 1  • (9 0 7 ) 4 6 5 - 3 8 9 2



§ 09.20.035 C o d e  o f  C i v i l  P r o c e d u r e § 09.20.050

inconsistent with his attendance or service 
as a juror; (3) an attorney; (4) a minister of 
the gospel or priest of any denomination; 
(5) a teacher in a  university, college, 
academy, or school; (6) a practicing physi­
cian; (7) a practicing dentist."

C o lla te ra l  re fe re n c e s .  — Deafness of 
juror as ground for new trial, 15 ALR2d 
534.

Relationship of juror to witness in civil 
case as ground of disqualification, 85 
ALR2d 851.

Proper procedure upon illness or other

disability of civil casejuror,  99 ALR2d 684.
Religious belief as ground for exemption 

or excuse from jury  service, 2 ALR3d J 392.
Claustrophobia or other neurosis of 

juror as subject of inquiry on voir dire or of 
disqualification of juror, 20 ALR3d 1420.

Law enforcement officers as qualified 
jurors in criminal cases, 72 ALR3d 895.

Former law enforcement officers as 
qualified jurors in criminal cases, 72 
ALR3d 958.

Sec. 0 9 .2 0 .0 3 5 . D e fe rra l o f ju ry  service. A person may have jury 
service deferred i f  the person shows that ju ry service at the time for 
which the person is summoned will cause hardship to that person or 
another, or that transportation problems make it temporarily impossi­
ble for the person to serve. Jury service may be deferred under this 
section only if the person seeking the deferment agrees to a deferred 
date. Jury service may not be deferred for more than 1 0  months from 
the date the initial ju ry service was to begin. (§ 2  ch 7 0  SLA 1 9 8 1 )

Sec. 0 9 .2 0 .0 4 0 . Compliance with statute. The selection of jurors 
shall bs made in substantial compliance with the following provisions. 
A failure in substantial compliance which prejudices the rights of a 
party is reversible error. (§ 2 . 0 4  ch 1 0 1  SLA 1 9 6 2 )

N OTES TO  DECISIONS

C o ns t i tu t io n a l i ty  o f  on e -y ea r  re s i ­
d en cy  r e q u i r e m e n t  fo r  j u r y  service . — 
See SmilofT v. State, Sup. Ct. Op. No. 1637 
(File No. 3006), 579 P.2d 28 (1978); Webb 
v. State, Sup. Ct. Op. No. 1638 (File No. 
2632), 580 P,2d 295 (1978). See also CofTey 
v. State, Sup. Ct. Op. No. 1732 (File No. 
3002). 585 P.2d 514 (1978).

V io la t ions o f  th e  s t a tu to ry  selec tion  
m e th o d s  constitute "substantial failure to 
comply" only when they affect the random 
nature  or objectivity of the selection pro­
cess. Calantas v. State, Sup. Ct, Op. No. 
1914 (File No. 3663), 599 P.2d 147 (1979), 
a f f ’d on rehearing, Sup. Ct. Op. No. 2045, 
608 P.2d 34 (1980).

While the  c o u r t  c le rk 's  decis ion  to 
d isqu a li fy  a ll j u r o r s  liv ing  o u ts id e  o f  
K od iak  p r o p e r  a n d  h e r  la t e r  decis ion  
to su m m o n  on ly  th o se  K odiak  re s i­
d e n ts  t h a t  sh e  c o u ld  r e a c h  by te le ­
p h o n e  technically violated the statutory

requirement th a t  the names of prospective 
juror3 be randomly celected from those 
qualified, such violations did not prejudice 
defendant's rights and hence, did not 
constitute reversible error. Calantas v. 
State, Sup. Ct. Op. No. 1914 (File No. 
3663), 599 P.2d 147 (1979), afT'd on 
rehearing, Sup. Ct. Op. No. 2045,608 P.2d 
34 (1980).

Selec t ion  o f  ad d i t io n a l  ju r o r s  who 
h a d  b e e n  d ism issed  from  a n o th e r  
p ane l  did not constitute reversible error. 
Vail v. State, Sup. Ct. Op. No. 1922 (File 
Nos. 3309, 3382), 599 P.2d 1371 (1979).

S ta tu to ry  j u r y  selec tion  p ro ced u re s  
he ld  su b s ta n t i a l ly  com plied  with. — 
See SmilofT v. State, Sup. Ct. Op. No. 1637 
(File No. 3006). 579 P.2d 28 (1978).

S ta te d  in Erick v. State, Ct. App. Op. 
No. 75 (File No. 5253). 642 P.2d 821 
(1982).

Sec. 0 9 .2 0 .0 5 0 . J u ry  list, (a) At such times as need may require, 
but not later than March 1 5  of each year, the administrative director
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of courts shall prepare for each judicial district a list of the names of 
the residents of the district who are qualified by law for ju ry service. 
I f  the superior court is located in different cities in '.lie same judicial 
district, the administrative director shall prepare for each location of 
the court a list o f the names of the qualified residents of that portion 
of the district considered to be appropriate.

(b) The jury list shall be based on a list of a ll persons who purchased 
a resident trapping, hunting or fishing license during the preceding 
calendar year which showed an Alaskan address (to be prepared by the 
Department of Fish and Game), a list o f a ll persons who filed for a 
distribution of Alaska permanent fund income under AS 4 3 .2 3 . 0 1 0  — 
4 3 .2 3 . 1 0 0  during the preceding calendar year which showed an 
Alaskan address (to be prepared by the Department of Revenue), a list 
of a ll persons who have registered to vote in this state (to be prepared 
by the director of elections), and, i f  cons, iered necessary by the admin­
istrative director of courts, a list of a ll persons who hold a valid Alaska 
drivers’ license (to be prepared by the Department of Public Safety). 
The departments and the director of elections shall submit their respec­
tive lists to the Department of Administration not later than January 
1 5  of each year. To the extent that it is available, the lists submitted 
by the departments and the director of elections shall contain the 
following information for each person on the list for the preceding 
calendar year: first name, middle initial, and last name; residence 
address as well as mailing addr ss, including the zip code for each; 
birth date; and the number of years and months the person has been 
a resident of the state. The lists submitted by the departments and the 
director of elections nhall be recorded on magnetic tape compatible with 
Department of Administration data processing equipment.

(c) A copy of the appropriate portion of the ju ry list shall be 
transmitted to the presiding judge of each judicial distric and shall 
only be used to summon jurors and for other purposes of judicial admin­
istration. Duplicate names and the names of deceased persons and 
persons permanently excused from ju ry service shall be eliminated 
from the list before it is transmitted to the presiding judge. A ques­
tionnaire for prospective jurors may be adopted and submitted to them 
by the administrative director o f courts. (§ 2 . 0 5  ch 1 0 1  SLA 1 9 6 2 ; am 
§ 3  ch 2 4  SLA 1 9 6 6 ; am § 1 ch 6 7  SLA 1 9 6 9 ; am § 1 ch 1 0  SLA 1 9 7 1 ; 
am §§ 3 , 4  ch 6 6  SLA 1 9 8 1 )

C ro ss  re fe ren ces . — For court adm in­
istrative rules relating  to ju ry  list, see 
Admin. It. 15(b).

E ffec t o f  am en d m en ts . — The 1981 
am endm ent, in subsection (b), substitu ted  
"for a distribution of A laska perm anent 
fund income under AS 43.23" for "a s ta te  
income tax re tu rn ,"  deleted "and" 
preceding "a list of all." substituted "(to be 
prepared by the director of elections), and.

if considered necessary by the adm in istra­
tive director of courts, a  list of all persons 
who hold a  valid Alnska drivers' license (to 
be prepared by the D epartm ent of Public 
Safety)'1 for '(to be prepared by th e  lieu ten­
an t govc-mor)" in the first sentence. Also 
in subsection (b), the am endm ent substi­
tu ted  "director of elections” for " lieu tenant 
governor” in three places and substitu ted  
"lists” for "files" in three places and in the
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requested by the court decreeing the adoption, the adoptive parents, or 
the adopted person i f  the adopted person is of legal age; or

(2 ) ihe evidence required by law and regulation proving that the 
person has been legitimated.

(b) When a new certificate of birth is established, the uctual place 
and date of birth shall be shown. The new certificate shall be substi­
tuted for the original certificate of birth, and

( 1 ) thereafter, in the case of an adoption, the original certificate and 
the evidence of adoption are not subject to inspection except as pro­
vided in AS 1 8 .5 0 . 5 0 0  — 1 8 .5 0 . 5 1 0  or by order o f the superior court 
under AS 2 5 .2 3 .1 5 0 ; but the state registrar shall allow inspection by 
an agent of the state or federal government acting in the performance 
of the agent’s official duties; in the case of a legitimation, the original 
certificate and the evidence of legitimation are not subject to inspec­
tion except upon order of the superior court or as provided by regula­
tion; however, the regulation shall allow inspection by an agent of the 
state or federal government acting in the performance of the agent’s 
official duties;

(2 ) upon receipt of a report that an adoption has been vacated, the 
original certificate of birth shall be restored to its place in the files 
and the new certificate and evidence are not subject to inspection 
except upon order of a superior court.

(c) I f  no certificate of birth is on file for the person for whom a new 
certificate is to be established under this section, a delayed certificate 
of birth shall be filed with the bureau as provided in this chapter, 
before a new certificate of birth may be established.

(d) When a new certificate of birth is established by the state regis­
trar, the state registrar shall direct the disposition of and substitution 
for all copies of the original certificate of birth in the custody of a local 
registrar of vital statistics or other local custodian of the records. 
When an adoption has been vacated, the state registrar shall instruct 
the local officials as to a necessary action. (§ 1 8  ch 1 1 8  SLA 1 9 6 0 ; am 
§ 2  ch 1 4 0  SLA 1 9 8 6 )

E ffect o f  am endm ents. — The 1986 rior court or as provided by regulation;
amendment rewrote paragraph (1) of sub- however, the regulation shall allow in­
section (b) which read, "thereafter, the spection by an agent of the state or federal
original certificate end the evidence of government acting in the performance of
adoption or legitimation are not subject to his official duties."
inspection except upon order of the supe-

Se . 1 8 .5 0 .2 3 0 . Death registi’ation. (a) A death certificate for 
each death that occurs in the state shall be filed with the local regis­
trar of the registration district in which the death occurred within 
three days after death and before final disposition of the body or re­
moval of the body from the state, except as provided by regulation in



§ 18.50.240
\

A l a s k a  S t a t u t e s 8 18.50.210

special problem cases. For the purpose of this section, if the place of 
death is unknown, a death certificate shall be filed in the registration 
district in which the dead body is found. When a death occurs on u 
moving conveyance a death certificate shall be filed in the registration 
district in which the dead body is first removed from the con /eyance.

(b) The funeral director or person acting as the funeral director who 
first assr.mes custody of a dead body shall f  ie the death certificate. 
The funeral director or the person acting as the funeral director shall 
obtain the personal data from the next of kin or the best qualified 
person or source available ard the medical certification of cause of 
death from the person responsible for this information.

(c) The medical certification shall be completed and signed within 
2 4  hours after death by the physician in charge of the patient's care 
for the illness or condition that resulted in death except when an 
official inquiry or inquest is required and except as provided by regu­
lation in special problem cases.

(d) When a death occurs without medical attendance, or when offi­
cial inquiry is required, the department shall provide by regulation, in 
accordance with law, the responsibility for completing and signing the 
medical certification. This subsection is intended to include, among 
others, cases involving a medical examiner or a coroner, and cases 
involving presumption of death. (§ 1 9  ch 1 1 8  SLA I 9 6 0 )

Sec. 1 8 .5 0 .2 4 0 . Feta l death registration , (a) A fetal death certifi­
cate for each fetal death that occurs in the state shall be filed with the 
local registrar of the registration district in which the delivery oc­
curred within three days after the delivery and before final disposition 
of the fetus or removal of the fetus from the state, except as provided 
by regulation in special problem cases. However, the filing of a certifi­
cate for a product of a pregnancy o f less than 2 0  weeks may be deter­
mined by regulation. For the purposes of this section, if the place of 
fetal death is unknown, a fetal death certificate shall be filed in the 
registration district in which the dead fetus is found. When a fetal 
death occurs on a moving conveyance a fetal death certificate shall be 
filed in the registration district in which the fetus is first removed 
from the conveyance.

(b) The funeral director or person acting as the funeral director who 
first assumes curtody of a fetus shall file the fetal death certificate. In 
the absence of a funeral director or a person acting as a funeral direc­
tor, the physician or other person in attendance at or after the deliv­
ery shall file the certificate of fetal death. The percon who files the 
certificate shall obtain the personal data from the ne.*t of kin or the 
best qualified person or source available and the medical certification 
of cause of death from the person responsible for this information.
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§ 09.20.035 C odl of C ivil Procedure § 09.20.050

inconsistent with hib attendance or service as a juror; (3) an attorney; (4) a minister of the gospel or priest of any denomination;(5) a teacher in a university, college, academy, or school; (6) a practicing physi­cian; (7) a practicing dentist."Collateral references. — Deafness of juror as ground for new trial, 15 ALR2d 534.Relationship of juror to witness in civil case as ground of disqualification, 85 ALR2d 851.Proper procedure upon illness or other

disability of civil case juror, 99 ALR2d 684.
Religious belief as ground for exemption or excuse from jury service, 2 ALR3d 1392.
Claustrophobia or other neurosis of juror as subject of inquiry on voir dire or of disqualification of juror, 20 ALR3d 1420.
Law enforcement officers as qualified jurors in criminal cases, 72 ALR3d 895.Former law enforcement officers as qualified jurors in criminal cases, 72 ALR3d 958.

Sec. 09.20.035. D e fe r ra l o f ju r y  serv ice. A person may have ju ry  
service deferred i f the person shows that ju ry  service at the time for 
which the person is summoned w ill cause hardship to that person, or 
another, or that transportation problems make it temporarily impossi­
ble for the person to serve. Ju ry service may be deferred under this 
section only i f  the person seeking the deferment agrees to a deferred 
date. Ju ry  service may not be deferred for more than 10 months from 
the date the in itia l ju ry  service was to begin. (§ 2 ch 70 SLA 1981)

Sec. 09.20.040. C om p liance w ith  statute . The selection o f ju ro rs 
shall be made in substantial compliance with the follow ing provisions. 
A fa ilu re in substantial compliance which prejudices the rights o f a 
party is reversible error. (§ 2.04 ch 101 SLA 1962)

NOTES TO DECISIONS
Constitutionality of one-year resi­dency requirement for jury service__See SmilofT v. State, Sup. Ct. Op. No. 1637 (File No. 3006), 579 P.2d 28 (1978); Webb v. State, Sup. Ct. Op. No. 1638 (File No. 2632), 580 P.2d 295 (1978). See also Coffey v. State, Sup. Ct. Op. No. 1732 (File No. 3002). 585 P.2d 514(1978).Violations of the statutory selection methods constitute "substantial failure to comply" only when they affect the random nature or objectivity of the selection pro­cess. Calantas v. State, Sup. Ct. Op. No. 1914 (File No. 3663), 599 P.2d 147 (1979), aff'd on rehearing. Sup. Ct. Op. No. 2045, 608 P.2d 34 (1980).While the court clerk's decision to disqualify all jurors living outside of Kodiak proper and her later decision to summon only those Kodiak resi­dents that she could reach by tele­phone technically violated the statutory

requirement that the names of prospective jurors be randomly selected from those Qualified, such violations did not prejudice defendant’s rights and hence, did not constitute reversible error. Calantas v, State, Sup. Ct. Op. No. 1914 (File No. 3663), 599 P.2d 147 (1979), aff’d on rehearing, Sup. Ct. Op. No. 2045,608 P.2d 34(1980).Selection of additional jurors who had been dismissed from another panel did not constitute reversible error. Vail v. State, Sup. Ct. Op, N„. 1922 (File Nos. 3309, 3382), 599 P.2d 1371 (1979).Statutory jury selection procedures held substantially complied with. — See SmilofT j. State, Sup. Ct. Op. No. 1637 (File No. 3006), 579 P.2d 28 (1978).Stated in Erick v. State, Ct. App. Op. No. 75 (File No. 5253). 642 P.2d 821(1982).

Sec. 09.20.050. J u r y  list, (a) At such times as need may require, 
but not la te r than March 15 o f each year, the adm inistrative director
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o f courts shall prepare for each judicial district a lis t o f the names o f 
the residents o f the district who are qualified by law for ju ry  service. 
I f  the superior court is located in different cities in the same judicial 
district, the administrative director shall prepare for each location o f 
the court a list o f the names o f the qua :Tied residents o f that portion 
o f the district considered to be appropriate.

(b) The ju ry  list shall be based on a list o f a ll persons who purchased 
a resident trapping, hunting or fishing license during the preceding 
calendar year which showed an A laskan address (to be prepared by the 
Department o f Fish and Game), a list o f a ll persons who filed for a 
distribution o f A laska permanent fund income under AS 43.23.010 —  
43.23.100 during the preceding calendar year which showed an 
Alaskan address (to be prepared by the Department o f Revenue), a list 
o f a ll persons who have registered to vote in this state (to be prepared 
by the director o f elections), and, i f  considered necessary by the admin­
istrative director o f courts, a list o f a ll persons who hold a valid Alaska 
drivers’ license (to be prepared by the Department o f Public Safety). 
The departments and the director o f elections shall submit their respec­
tive lists to the Department o f Administration not la te r than January 
15 o f each year. To the extent that it is available, the lists submitted 
by the departments and the director o f elections sha ll contain the 
following information for each person on the list fo r the preceding 
calendar year: first name, middle in itia l, and last name; residence 
address as well as mailing address, including the zip code for each; 
birth date; and the number o f years and months the person has been 
a resident o f the state. The lists submitted by the departments and the 
director o f elections shall be recorded on magnetic tape compatible with 
Department o f Administration data processing equipment.

(c) A copy o f the appropriate portion o f the ju ry  list shall be 
transmitted to the presiding judge o f each judicial district and shall 
only be used to summon ju ro rs and for other purposes o f judicial admin­
istration. Duplicate names and the names o f deceased persons and 
persons permanently excused from ju ry  service shall be eliminated 
from the list before it is transmitted to the presiding judge. A ques­
tionnaire fo r prospective ju ro rs may be adopted and submitted to them 
by the administrative director o f courts. (§ 2.05 ch 101 SLA 1962; am 
§' 3 ch 24 SLA 1966; am § 1 ch 67 SLA 1969; am § 1 ch 10 SLA 1971; 
am §§ 3, 4 ch 66 SLA 1981)

Cross references. — For court admin­istrative rules relating to jury list, 6ee Admin. R. 15(b).
Effect of amendments. — The 1981 amendment, in subsection (b), substituted "for a distribution of Alaska permanent fund income under AS 43.23” for "a state income tax return," deleted "and" preceding "a list of all.” substituted "(to be prepared by the director of elections), and,

if considered necessary by the administra­tive director of courts, a list of all persons who hold a valid Alaska drivers’ license (to be prepared by the Department of Public Safety)” for "(to be prepared by the lieuten­ant governor)” in the first sentence. Also in subsection (b), the amendment substi­tuted "director of elections" for "lieutenant governor" in three places and substituted "lists" for "files" in three places und in the
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requested by the court decreeing the adoption, the adoptive parents, or 
the adopted person i f  the adopted person is o f legal age; or

(2) the evidence required by law and regulation proving that the 
person has been legitimated.

(b) When a new certificate o f b irth is established, the actual place 
and date o f birth shall be shown. The new certificate sha ll be sub sti­
tuted for the original certificate o f birth, and

(1) thereafter, in the case o f an adoption, the original certificate and 
the evidence o f adoption are not subject to inspection except as pro­
vided in AS 18.50.500 —  *° 50.510 or by order o f the superior court 
under AS 25.23.150; but the state reg istrar shall allow inspection by 
an agent o f the state or federal government acting in the performance 
o f the agent’s official duties; in the case o f a legitimation, the original 
certificate and the evidence o f legitimation are not subject to inspec­
tion except upon order o f the superior court or as provided by regula­
tion; however, the regulation shall allow  inspection by an agent o f the 
state or federal government acting i> the performance o f the agent's 
official duties;

(2) upon receipt o f a report that an adoption has been vacated, the 
original certificate o f b irth sha ll be restored to its place in the files 
and the new certificate and evidence are not subject to inspection 
except upon order o f a superior court.

(c) I f  no certificate o f b irth is on file  for the person for whom a new 
certificate is to be established under this section, a delayed certificate 
o f birth shall be filed with the bureau as provided in this chapter, 
before a new certificate o f b irth may be established.

(d) When a new certificate o f birth is established by the state regis­
tra r, the state registrar shall direct the disposition o f and substitution 
for a ll copies o f the original certificate o f birth in the custody o f a local 
reg istrar o f v ita l statistics or other local custodian o f the records. 
When an adoption has been vacated, the state reg istrar sha ll instruct 
the local officials as to a necessary action. (§ 18 ch 118 SLA 1960; am 
§ 2 ch 140 SLA 1986)

Effect of amendments. — The 1986 rior court or as provided by regulation;amendment rewrote paragraph (1) of sub- however, the regulation shall allow in­section (b) which read, "thereafter, the spection by an agent of the state or federaloriginal certificate and the evidence of government acting in the performance ofadoption or legitimation are not subject to njs official duties.”inspection except upon order of the supe-

Sec. 18.50.230. D eath  reg is tra tion , (a) A death certificate for 
each death that occurs in the state sha ll be filed with the local regis­
t ra r o f the registration district in which the death occurred within 
three days after death and before fina l disposition o f the body or re­
moval o f the body from the state, except as provided by regulation in
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special problem cases. For the purpose o f this section, i f  the place o f 
death is unknown, a death certificate sha ll be filed in the registration 
district in which the deud body is found. When a death occurs on u 
moving conveyance a death certificate shall be filed in the registration 
district in which the dead body is firs t removed from the conveyance.

(b) The funeral director o r person acting as the funeral director who 
first assumes custody of a dead body shall file the death certificate. 
The funeral director or the person acting as the funeral director shall 
obtain the personal data from the next o f kin or the best qualified 
person or source av 'le and the medical certification o f cause o f 
death from the pei. responsible for this information.

(c) The medical certification sha ll be completed and signed within 
24 hours after death by the physician in charge o f the patient’s care 
for the illness or condition that resulted in death except when an 
official inquiry or inquest is required and except as provided by regu­
lation in special problem cases.

(d) When a death occurs without medical attendance, or when offi­
cial inquiry is required, the department sha ll provide by regulation, in 
accordance with law, the responsibility for completing and signing the 
medical certification. This subsection is intended to include, among 
others, cases involving a medical exam iner or a coroner, and cases 
involving presumption o f death. (§ 19 ch 118 SLA 1960)

Sec. 18.50.240. Fe ta l death  reg is tra tio n , (a) A fetal death certifi­
cate for each fetal death that occurs in the state sha ll be filed with the 
local reg istrar o f the registration district in which the delivery oc­
curred within three days after the delivery and before fin a l disposition 
o f the fetus o r removal o f the fetus from  the state, except as provided 
by regulation in special problem cases. However, the filing  of a certifi­
cate for a product o f a pregnancy o f less than 20 weeks may be deter­
mined by regulation. For the purposes o f this section, i f  the place o f 
fetal death is unknown, a fetal death certificate shall be filed in the 
registration district in which the dead fetus is found. When a fetal 
death occurs on a moving conveyance a fetal death certificate sha ll be 
filed in the registration district in  which the fetus is first removed 
from the conveyance.

(b) The funeral director o r person acting as the funera l director who 
first assumes custody o f a fetus sha ll file the fetal death certificate. In 
the absence o f a funeral director o r a person acting as a funera l direc­
tor, the physician or other person in attendance at or a fte r the deliv­
ery shall file the certificate o f fe ta l death. The person who files the 
certificate shall obtain the personal daia from the next o f kin or the 
best qualified person or source availab le and the medical certification 
o f cause o f death from the person responsible for this information.
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EXPENDITURES/REVENUES: (Thousands o f  D o l l a r s )
1 1 FY 89 1 FY 90 1 FY 91 1 FY 92 1 FY 93 1 FY 94
i OPERATING 1 1 1 1 1 1
; PERSONAL SERVICES | - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
i TRAVEL | - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
| CONTRACTUAL | - 0 - | - 0 - | - 0 - | - 0 - i - o - i - 0 -
I SUPPLIES | - 0 - | - 0 - | - 0 - | - 0 - » - 0 - | - 0 -
| EQUIPMENT | - 0 - 1 - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
| LANDS & STRUCTURES | - 0 - | - o - | - 0 - | - 0 - | - 0 - | - 0 -
i GRANTS, CLAIMS | - 0 - | - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
I MISCELLANEOUS 1 - 0 - | - o - | - 0 - | - 0 - 1 - 0 - | - 0 -
! TOTAL OPERATING | - 0 - | - o - | - 0 - ! - o - 1 - 0 - | - 0 -
1 CAPITAL | - 0 - | - o - | - 0 - | - 0 - | - 0 - | - 0 -
1 REVENUE | - 0 - | - o - | - 0 - 1 - o -  . | —0— 1 - 0 -
FUNDING: (Thousands o f  D o l l a r s )
* GENERAL FUND | - 0 - | - o - | - 0 - | - 0 - I - 0 - ! - 0 “
! FEDERAL FUNDS j —0— | - 0 - | - 0 - 1 - 0 - 1 - 0 - I - 0 -
| OTHER I - 0 - 1 - 0 - | - 0 - | - 0 - | - 0 - | - 0 -
1 TOTAL I - 0 - | - o - | - 0 - | - 0 - | - 0 - | - 0 -
POSITIONS:
1 FULL-TIME | - 0 - | - o - | - 0 - | - 0 - | - 0 - | - 0 -
| PART-TIME | - 0 - | —0 - | - 0 - | - 0 - 1 - 0 - | - 0 -
1 TEMPORARY

/
1 - 0 - | - 0 - | - 0 - | - 0 - 1 - 0 - | - 0 -

ANALYSIS: S ee  a t t* c h e < L

P r e p a r e d  B y: E m n  J o n e s yl P h o n e : 465-2323
D i v i s i o n :  Permanent Fund D iv id end  D i v i s i o n . / / D e te :  March 2 1 , 1989

Approved by Commissioner: 
Agency:  Revenue

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

r
D a te :
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# » CSHB 217 (JUD) 

HOUSE 4/11/89

Permanent Fund Dividend Di vis ion  

Fiscal Note Analysis 

SB.2.17 
03/21/89

C

The Permanent Fund Dividend Division will be able to provide a magnetic tape 

of all persons who filed a Per manent Fund Dividend application, listing the 
foll owi ng Information:

First Name 

Middle Initial 

Last Name 

Mailing Address 

Birth date

The d ivi sio n will not be able to provide residence address or year and months 

o f  residency, as this Information Is not available from  the Per man ent  Fund 

Di vid end  system. After d is c u s s i ng  the bill with Jan Stran dbe rg of the Court 

System, I would suggest the fo llowing amendments:
•

1. S ecti on 1, page 1, line 17: Delete [SHOWED]; add s h o w s :
•

The Court System needs the most current address available as o f  Janu ary

15. Given that the Pe rm an e n t  Fund Dividend Div i s i o n receives 60,000 

address changes between April 1 and December 31 of each year, this change •.

w o u l d  appear Important.

2. Secti on 1, page 2, line 3: Delete [RESIDENCE A D D R E S S AMfi];

S e cti on 1, page 2, line 4-5: Delete [FOR EACH] and [AND THE N U MB ER  OF .

Y E A R S  AND MONTHS THE PER SON  HAS BEEN A RESIDENT OF THE STATE].

The court system does not nee d this Information, and the P e r m an en t  Fund 

D iv idend system cannot p ro vi d e  it.

3. Sect ion  2, page 2, lines 14-16: Delete [THE A D M I N I S T R A T I V E  D I R E C T O R  SHALL 

P RO VID E A LIST OF PERSONS V O L U N T E E R IN G FOR JURY DUTY TO THE D E P A R T M E N T  OF 

R EV ENU E FOR INCLUSION O N  THE JURY LIST UNDER (b) O F THIS SECTION.].

This would be unnecessary, as the Cc'irt System will be c r e a t i n g  the jury

list from potentially three sources. The D ep art men t of R e v enu e will 

p ro vid e the Permanent Fund Div idend list as Ind icated In S e cti on 1.

Page 2 of 2 c
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Alaska State Legislature
I IOl Si: O F  R E P R E S E N T A T I V E S

R e p r e s e n t a t iv e  F r a n  U l m e r

M E M O R A N D U M  

November 27, 1989

TO: Senator Jan Faiks
Senate Ju d ic ia ry  Committee

FROM: Rep. Fran^nHter

RE: HB 238, (relating to adu lt  v ic t im s  o f  childhood sexual
assau lt

During the la s t  te leconferenced hearing on HB 238, r e la t in g  to  the 
le ga l  r igh ts  o f  adult su rv ivo rs  o f  childhood sexual abuse, you 
asked whether the s ta tu te  o f  l im i ta t io n s ,  extended in  the b i l l  from
2 years to 3 y ea rs , should be lengthened to an even greater e x ten t  
in  order to a llow  adequa ? time fo r  a v ic t im  to progress in  the 
hea ling  process before i n i t i a t i n g  le g a l  ac tion . I  have discussed 
th is  issue w ith  the Network on Domestic V io lence  as w e l l  as a 
number o f  professionals i n  the f i e l d  and the consensus is  tha t
3 years should prove adequate.

The more important part o f  the b i l l ,  from the v i c t im 's  perspec t ive , 
is  the app l ica t ion  o f the d iscovery  ru le .  There are two poss ib le  
scenarios wh^ch may occur. In  the f i r s t  instance, a v ic t im  may 
have com ple :e ly  repressed a l l  memory o f  the ch ildhood sexual abuse 
and entered therapy as a r e s u l t  o f  other problems such as a lcoho l 
or drug abuse, depression, m arita l problems, su ic ide  attempts, or 
many other d i f f i c u l t i e s  commonly associated w ith  a h is to r y  o f 
abuse. During the course o f  therapy, the v ic t im  may recover 
memories o f  the childhood sexual abuse. However, i t  may be many 
months or even years be fore  the v ic t im  understands the connection 
between the problems he or she experiences as an adu lt ,  such as 
drug abuse, depression, or m arita l d i f f i c u l t i e s ,  and the childhood 
sexual abuse. HB 238 s t ip u la te s  tha t  the s ta tu te  o f  l im i ta t io n s  
sh a l l  begin to run "a f te r  the p l a i n t i f f  d iscovered . . . .  th a t  the 
act caused the in ju ry  or c o n d i t io n . "  The r e c o l le c t io n  o f memories 
alone does not constitu te  "d is c o v e r y . "

District 4 B  —  J u n e a u  

P.O. B o x  V  • Juneau. A l a s k a  99811-3100 • (907)465-4947



Senator Jan Faiks
November 27, 1989
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The second scenario concerns an adu lt  who does r e ta in  memories o f  
childhood sexual abuse but enters therapy fo r  other adu lt  problems, 
as enumerated above. Professionals in  the f i e l d  report tha t ,  
although an adu lt  v ic t im  may wonder about or po ss ib ly  suspect a 
re la t io n sh ip  between h is  h is to r y  o f  sexual abuse and h is  adu lt
problems, i t  is  only during the course o f  therapy th a t  the causal 
r e la t io n sh ip  between the e a r l ie r  abuse and the la te r  d i f f i c u l t i e s  
becomes apparent to the v ic t im .  As in  the scenario described
above, the s ta tu te  o f  l im i ta t io n s  begins to run AFTER "the
p l a i n t i f f  d iscovered . . . th a t  the ac t caused the in ju ry  or
co n d i t io n . "

In  both o f  these s i tu a t io n s ,  d iscovery  is  l i k e l y  to be a process o f  
d iscovery, rather than a s in g le  moment, because i t  requires the 
v ic t im  to perce ive  and understand the complex re la t ion sh ip  between 
childhood sexual abuse and dys func tiona l adu lt  behaviors which may 
appear to be t o t a l l y  unrela ted on the surface. The r e c o l le c t io n  o f  
childhood sexual abuse, by i t s e l f ,  does not co n s t i tu te  d iscovery . 
I t  w i l l  be up to the v ic t im  and h is  or her therap is t  to e s tab l ish  
the po in t  a t  which "d is co ve ry "  e f f e c t i v e l y  occurred.

The length  o f  time needed in  therapy, a f t e r  a v ic t im  understands 
the re la t io n sh ip  between the childhood sexual abuse and the adu lt  
problems, and before he or she is  able to  face the abuser in  a 
court o f  law, is  e n t i r e l y  an in d iv id u a l  matter. Professionals  in  
the f i e l d  report tha t  i t  depends upon the s e v e r i t y  o f  the abuse, 
how long i t  continued, the ex ten t to which the v ic t im  blamed 
h im se lf  or h e r s e l f ,  and a host o f  other fac tors . There is  no 
in formation cu rren t ly  a va i la b le  which would ind ica te  an average 
length o f  time needed in  therapy before a v ic t im  would probably be 
able to take those actions envis ioned in  th is  l e g is la t io n .

Due to tha t  lack  o f  data and to  the in d iv id u a l  nature o f  each case, 
I  b e l ie v e  the three year s ta tu te  o f  l im i ta t io n s  a r t ic u la te d  in  the 
b i l l  provides an adequate length  o f  time to bring a c i v i l  ac tion  
against an abuser. I f  our experience should prove otherwise, a f te r  
the b i l l  becomes law, then we would have the data necessary to make 
a more informed dec is ion  regarding the length  o f time appropriate 
fo r  an adu lt  surv ivor  o f  childhood sexual abuse to br ing  an ac tion  
against h is  or her abuser. Our bes t information, a t  th is  time, 
ind ica tes  th a t  three years, a f t e r  the process o f  d iscovery , is  a 
reasonable length  o f  time in  which to br ing  an action .

FU/dl



Alaska State Legislature
Ho i s e  o f  R e p r e s e n t a t i v e s

R e p r e s e n t a t iv e  F r a n  U l m e r
M E M O R A N D U M  

October 2, 1989

TO:

FROM 

RE:

Senate JudLc/iarv Committee Members
//

Rep. Fran
/ /
a UT^fer 

CSHB 238 (Jud)

CSHB 238 (Jud) extends the period o f  time in  which a lawsu it  may be 
brought by adu lt  survivors o f  childhood sexual abuse. The b i l l  
does so by extending the period o f  time tha t a v ic t im  o f sexual 
abuse can maintain an ac tion  for  recovery o f  damages for in ju r ie s  
suffered as a r e su l t  o f  that abuse from 2 years to 3 years. I t  
also app lies  the d iscovery ru le  to these c i v i l  actions by adu lt 
survivors o f  childhood sexual abuse. The d iscovery  ru le  provides 
that the s ta tu te  o f l im ita t ion s  does not begin to run u ^ t i l  the 
p l a i n t i f f  d iscovers both the in ju ry  and the cause.

This le g is la t io n  is  necessary because many v ic t im s  o f childhood 
sexual abuse repress a l l  memory o f th e ir  abuse u n t i l  w e l l  in to  
adulthood. Those who do remember tend to minimize or deny i t s  
e f fe c ts  to the ex ten t that they do not connect the abuse w ith  the 
psychologica l problems which may be experienced decades la te r .  
Adult surv ivors o f childhood sexual abuse t y p ic a l l y  experience 
depression, anx ie ty ,  fee l ings  o f is o la t io n  and stigma, substance 
abuse, and s e l f -d e s t r u c t i v e  behaviors ( inc lud ing  su ic ide ) .  The 
long term e f fe c ts  also include sexual maladjustment and d i f f i c u l t y  
in tru s t in g  others.

Genera lly , i t  is  only  when an adu lt  surv ivor  o f childhood sexual 
abuse enters therapy that he/she may r e c a l l  abusive events and can 
develop anv meaningful understanding o f  h is  or her in ju r ie s .  I t  is 
usua lly  as a re su lt  o f therapy, and the healing process i t  
in i t i a t e s ,  that an adu lt surv ivor  has the strength to face h is  or 
her abuser. No pub lic  b en e f i t  supports a ru le  tha t sh ie lds people 
who sexu a l ly  abuse ch ildren  from the consequences o f th e ir  conduct. 
This l e g is la t io n  w i l l  provide survivors w ith  an opportunity  to 
obtain damages from an abuser and w i l l ,  h ope fu l ly ,  have a c h i l l i n g  
e f f e c t  on p eo ten t ia l  abusers.

District 4 B  —  J u n e a u  

P.O. B O X  V  • Juneau. Alaska 99811-3100 • (907)465-4947
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In add it ion , CSHB 238 corrects in equ it ie s  in  the lav/ r e la t in g  to 
sexual assau lt o f  mentally incapable and in capac ita ted  persons. 
These in equ it ie s  were created as an o vers igh t by the passage o f 
CSHB 545 (Jud) in  1988, signed in to  law as ch. 96, SLA 1988. The
main problem l i e s  in  the age element added to severa l provis ions o f
an uncontrovers ia l law which had been in  e f f e c t  since the crim ina l 
code re v is ion  o f  1978.

For example, as a resu lt  o f the 1988 amendments to the law, i f  a 19
year o ld  and a 17 year o ld  sexua lly  assau lt  a person they know to
be incapac ita ted , the 19 year o ld  could be prosecuted for a c lass B 
fe lony, and the 17 year o ld  would not have v io la t e d  the law. Under 
prior law, both offenders could have been prosecuted.

A s im ila r  in equ ity  is  present in those portions o f the 1988 
amendments tha t s ta ted  new crimes. For example, i f  a 19 year o ld  
orderly  in  a l icensed  f a c i l i t y  and a 17 year o ld  order ly  in  a 
licensed f a c i l i t y  sexua lly  assault a person they know to be 
mentally incapable, the 19 year o ld  could be prosecuted for an 
un c la ss i f ied  fe lon y , and the 17 year o ld  would not have v io la te d  
the law.

In add it ion , the b i l l  subs ti tu tes  the word " in c a p a c i ta te d , "  in  AS 
11.41.425(a)(2), fo r  the e x is t in g  la w 's  descr ip t ion  o f  the 
condition  o f  being incapacita ted . This change is  made because 
" in capac ita ted " is  defined in  AS 11.41.470(1), and there is  no need 
to repeat the language o f the d e f in i t io n .
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STEVE COW PER. GOVERNOR

Dear Representative Ulmer:

I received a request from your office for comment on 
HB 283. Below I have summarized the questions followed by my 
responses.

1. What would be the effect of addition of the words 
"or disability" following the word "illness" on line 29 of page 1?

Answer: Present law, AS 09.10.140, states that the
statute of limitations is tolled for a person who is "incompetent 
by reason of mental illness" at the time that the cause of action 
accrues. The words "mental illness" as used by this statute were 
liberally interpreted by our supreme court in the case of Adkins 
v. Nabors Alaska Drilling. Inc.. 609 P.2d 15, 23 (Alaska 1980), to 
include a person who lacks the ability to know or understand his 
legal rights sufficiently well to manage his personal affairs. The 
practical effect is that persons who are incompetent, regardless 
of whether they have become so because of mental illness, are 
protected by the statute. The proposed amendment —  to add "or 
disability" —  will not broaden the scope of protection already 
provided by the statute but will serve to harmonize legislative 
intent and judicial construction of the statute.

2. Does AS 09.10.140 in its present form toll the 
statute of limitations for persons who are "incompetent" when the 
cause of action accrues?

Answer: 'Yes. See preceding discussion.

3. What does "imputed discovery" of knowledge, as used 
on page 2, line 23, mean?

. C
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April 18, 1989

Honorable Fran Ulmer 
Alaska House of Representatives 
P.O. Box V 
Juneau, AK 99811

Re: HB 238
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Honorable Fran Ulmer
Alaska House of Representatives
Re: HB 238

A p r i l  18, 1 9 8 9

P a g e  2

Answer: Imputed knowledge means constructive knowledge,
that is, knowledge that could have or should have been discovered 
by the exercise of ordinary care. See State v. Andrew. 718 P.2d
471 (Alaska 1986); Chase v. Shasta. 66 Cal. Rptr. 517 (Cal. App.
1968).

4. Does a person ever have "full" knowledge of the
effects of a series of acts?

Answer: In a philosophic sense, it could be argued that
the question cannot be answered but this is a question of fact 
which would be decided by a jury, and consequently, in a legal 
sense, there can be full knowledge. Tolling of the statute of 
limitations until the plaintiff has discovery of the full knowledge 
of the effect of the series of actions would likely have the
practical effect of tolling the period of limitations for many 
years.

5. What is the age of majority for bringing an action? 
Is there an inconsistency with the use of the word "minor" in the 
bill?

Answer: The age of majority in Alaska is 18 years of
age. AS 25.20.010. HB 238, at page 3, line 9, defines a minor as 
a person less than 18 years of age. There is no inconsistency.

If clarification of my comments are needed or you have 
additional questions, please call.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY GENERAL

By:
Bill Mellow
Assistant Attorney General

WGM/bap

cc: Art Peterson
Ron Lorensen



Testimony re HB 238, r e la t in g  to le g a l  r igh ts  fo r survivors of 
childhood sexual abuse.

Submitted by: E la ine  Schroeder, Ph.D.
1706 W illow  
Juneau , A la s k a  
586-6879

I am here to support House B i l l  238 which would a l low  survivors o f 
childhood sexual abuse a more appropriate amount o f  time to seek 
lega l redress. The very  nature o f the impact o f  c h i ld  sexual abuse 
means tha t most v ic t im s  have n e ith er  f u l l  r e c a l l  o f the abusive 
events nor f u l l y  understand that the p a in fu l  symptoms they 
experience are caused by the e a r l ie r  abuse.

I am p a r t ic u la r l y  in te res ted  in  th is  issue because I  have worked as 
a psychotherapist and as a researcher w ith  hundreds o f adu lt  and 
ch i ld  surv ivors  o f  childhood sexual abuse.

Let me introduce myself. I  am a psychotherap ist in  p r iva te  
p rac tice ; my s p e c ia l t y  is  working w ith  the v ic t im s  o f  sexual abuse, 
and th e ir  fa m i l ie s .  I have performed su bs ta n t ia l  research on the 
subject o f  h ig h -r is k  adolescent g i r l s ,  80% o f  whom have a h is to ry  
o f sexual abuse.

My testimony w i l l  address three issues: (1) how t o t a l  or p a r t ia l
repression (or amnesia) o f  p a in fu l  memories o f  childhood sexual 
abuse occurs; (2) how surv ivors  u su a l ly  do not f u l l y  understand 
u n t i l  la t e r  the re la t ion sh ip  between the sexual abuse they 
experienced as a c h i ld  and the psycho log ica l problems they 
experience as adu lts ;  (3) support fo r  the one year extension o f  the 
s ta tu te  o f  l im i ta t io n s .

REPRESSION: I t  has long been understood tha t people repress
pa in fu l and traumatic memories. When we cannot cope w ith  events or 
experiences which are exceed ing ly  p a in fu l  or unacceptable, we may 
" fo rg e t "  them as a way to cope w ith  an unbearable experience. 
Children and adu lt  v ic t im s  o f war a t r o c i t i e s  and natural d isasters 
are known to experience amnesia about these events. The standard 
mental hea lth  d iagnosis , as defined  by the DSM I I I  (the d iagnostic  
system fo r  a l l  mental h ea lth  c l in ic ia n s )  fo r  people who have 
suffered childhood sexual abuse is c a l le d  "Post Traumatic Stress 
D isorder." The d e f in i t io n  o f  th is  diagnosis includes the 
fo llow ing :

"the  development o f  c h a ra c te r is t ic  symptoms fo l low ing  
a p s ych o lo g ica l ly  d is tre ss in g  event tha t is  outside 
the range o f  usual human experience. . . The stressor 
producing th is  syndrome would be markedly d is tress ing  
to almost anyone and is  u sua lly  experienced w ith  intense 
fea r ,  te rro r  and help lessness. . . The person commonly
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makes d e l ib era te  e f fo r ts  to avoid thoughts or fe e l in g s  
about the traumatic event and about a c t i v i t i e s  or 
s itua t ions  that arouse re co l le c t io n s  o f  i t .  Th is avoidance 
o f reminders o f the trauma may include psychogenic 
amnesia o f  an important aspect o f  the traumatic e v e n t . "

Many o f my c l ie n ts ,  wh ile  they may remember some o f  the abusive 
events, have avoided ta lk in g  or consciously  th ink ing about them for 
years. When in  therapy, they o f ten  begin to r e c a l l  more memories 
o f the abuse as they look back on th e ir  childhood. In  fa c t ,  I  have 
had c l ie n ts  enter therapy because they say a TV program about 
incest had tr iggered  a f lood  o f  memories. The DSM I I I  I  quoted 
e a r l ie r  s ta te s :

"symptoms ch a ra c te r is t ic  o f  pos t -traum atic  s tress syndrome 
. . . are o ften  in te n s i f i e d  or p r e c ip i ta te d  when the 
person is  exposed to a c t i v i t i e s  tha t resemble or symbolize 
the o r ig in a l  trauma. . . "

UNDERSTANDING: My second po in t concerns su r v ivo rs ' a b i l i t y  to
connect the childhood trauma w ith  the adu lt  symptoms. Survivors 
o ften  t r y  to minimize the impact o f  the abuse so tha t they  do not 
upset the fam ily  system. I f  a surv ivo r  f u l l y  acknowledges the 
impact o f  the abuse on her l i f e ,  she w i l l  be flooded w ith  fee l in g s  
o f anger towards the abuser, o f ten  her fa th e r  or a r e la t i v e .  
Frequently, surv ivors enter therapy s ta t in g  tha t th e ir  problem is  
depression or anx ie ty ,  or an ea ting  d isorder, or s u ic id a l  thoughts. 
I f  they do remember the abuse, they may be re lu c tan t  to br ing  i t  up 
in  therapy because they do not want to s t i r  up p a in fu l  memories, or 
because they are ashamed, or because they blame themselves. Two o f 
the therapeutic tasks in  working w ith  in ces t  surv ivors is  to help 
them r e ca l l  the memories and to understand the impact the sexual 
abuse has had on th e ir  l i v e s .  So, only a f t e r  an adu lt  su rv ivo r  has 
entered therapy (which is  u sua lly  past the age o f  30) can she or he 
have any meaningful understanding o f  th e ir  in ju r ie s .

Some o f the abuse -re la ted  in ju r ie s  are v i s i b l e  on ly  during 
adulthood. Again quoting the DMS I I I :  "symptoms may develop a f te r  
a la tency  period o f months or years fo l low in g  the trauma." So the 
survivor may not experience some o f  the harm u n t i l  years a f t e r  the 
trauma. "D iscovery " or r e c a l l  o f  childhood sexual abuse may occur 
w e l l  in to  adulthood. And understanding o f  harm or in ju ry  may occur 
even la te r .  A v ic t im  cannot bring a s u i t  u n t i l  th is  time.

STATUTE OF LIMITATIONS: My f i n a l  po in t r e la te s  to extending the
s ta tu te  o f  l im ita t io n s  one ad d it io na l  year to  a llow  more time for  
the survivor to heal or to recover from the abuse before he/she 
seeks lega l remedy. Several years in therapy may be necessary 
before a surv ivor  has the necessary stamina and emotional s t a b i l i t y  
to w ithstand the stress which a c i v i l  s u i t  w i l l  create . Though the 
lega l process is  s t r e s s fu l ,  i t  can also be therapeutic in  that i t  
redresses a wrong, is  s o c ia l l y  supportive o f  the su rv ivo r  and, 
hope fu lly ,  w i l l  c u r ta i l  the incidence o f th is  crime.
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S U M M A R Y  OF L E G I S L A T I O N  
REGARDING THE S T A T U T E  OF L I M I T A T I O N S  
IN CIVIL C H I L DHOOD S E X U A L  A B U S E  CASES

»

The pro po se d le gi slation will a pp ly  the d i s c o v e r y  rule to 
civil actions b as e d on intentional torts b r o ug h t b y  adult 
survivors of ch il dhood sexual abuse se ek i ng  r e c o v e r y  of dam ag e s 
for injuries suffered as a result of that abuse. T h e  d i s c o v e r y  
rule is a judicial ly  fashioned r e s po n se  to situa t i on s in w h i c h  
the traditional statute of limitations, w h i c h  beg ins to run as of 
the date of the wro ngful act or omission, that is the b a s i s  for 
the plaintiff's claim, is u n w o r k a b l e  b e c a u s e  injured p l a i n t i f f s  
do not k n o w  or can no t be e x p e c t e d  to k n o w  of their in ju r ie s  un ti l 
after t he  limitations p e ri od  has expired. T he  d i s c o v e r y  rule 
provide s that the statute of li mi tations does not b e g i n  to run 
until the plaintiff discovers or t h r o u g h  the u se of r e a s o n a b l e  
di li ge nc e should have d i s c o v e r e d  b o t h  the injury and its cause.

A survivor of ch i ld ho od sexual abuse o f t e n  lacks t h e  m e a n s  or 
ability to ascertain his or her inj uries and their c a u s e  w i t h i n  
the traditional limitations period. M a n y  v i c ti ms  of c h i l d h o o d  
sexual abuse have re pressed all m e m o r y  of the  abuse for m a n y  
years or, if the y do remember the abuse, t h e y  m i n i m i z e  or d e n y  
its effects to the extent that th e y do n ot co nn ec t t he abuse w i t h  
later injuries. Generally, it is on ly  w h e n  an adult s u r v i vo r  of 
ch il d ho o d sexual abuse enters t h e r a p y  that any m e a n i n g f u l  
u nd e r st a nd in g  of his or her injuries can be  developed. This 
legislation will provide ch i ld h o o d  sexual abuse s u r v iv o rs  w i t h  an 
op por t un i ty  to b r i n g  civil actions to recover damag es  for 
injuries resulting from the abuse.

Civil suits act as d et e rr a nt s  to u n a c c e p t a b l e  be ha vi or. No 
public be ne fi t supports a rule that shields c h i l d h o o d  sexual 
abusers from the consequences of their conduct. The h o p e  is that 
this legislation, in addition  to p r o v i d i n g  c h i l dh oo d  sexu al a bu se 
survivors with an o p p or t un it y  to se ek  civil redress, w il l  h a v e  a 
chi lling effect on potential abusers. L e g i s l a t i v e  a c t i o n  is 
essential if the di sc o ve r y rule is to be ap pl ie d  to c h i l d h o o d  
sexual abuse cases.



FACT SHEET ON LEGISLATION 
APPLYING THE DISCOVERY RULE TO CIVIL SUITS 

BROUGHT BY ADULT SURVIVORS OF CHILDHOOD SEXUAL ABUSE

Childhood sexual abuse is a problem of immense proportion in 
the United States today. The American Psychological Association 
estimates that 12 million to 15 million women in the United 
States have suffered incestuous abuse, and that about one-half of 
these cases involved father-daughter or stepfather-stepdaughter 
incest. One expert’s study estimates that over one-quarter of 
the population of female children have experienced sexual abuse 
before the age of 14, and well over one-third have had such an 
experience by the age of 18 years. D. Russell. Incidence and 
Prevalence of Sexual Abuse of Female Children, 7 Child Abuse & 
Neglect 133, 145 (1983). Traditionally, girls were believed to 
be sexually abused far more often than boys. Recently, it has 
emerged that boys are abused much more frequently than previously 
believed. Experts estimate that the average age of a victim of 
childhood sexual abuse is age 8; victims' ages range from birth 
to age 16. M. Kirkpatrick, ed., Women's Sexual Experience 133 
(1982).

It is estimated that anywhere from 50% to 90% of all sexual 
abuse of children goes unreported. A central element of child­
hood sexual abuse is secrecy: childhood sexual abuse happens 
when the child is alone with the abuser, and the secrecy makes it 
clear to the child that the activity is something bad and 
dangerous. The fact that the abuser is often in a trusting and 
apparently loving position only increases the child's helpless­
ness and powerlessness. The child faced with continuing abuse 
somehow must achieve a sense of control. This "accommodation 
syndrome" requires an internalization of the child's rage, fear, 
confusion, and sadness. This internalization of anger and anxi­
ety is a survival mechanism that often leads to self-destructive 
and other destructive behaviors.

In accommodating to an intolerable situation, a victim of 
childhood sexual abuse will often repress the abuse for many 
years. As he or she becomes an adult, a childhood sexual abuse 
survivor will often begin to exhibit signs of trauma. Adult 
survivors of childhood sexual abuse are more likely than their 
non-victimized counterparts to manifest depression, self­
destructive behavior, anxiety, feelings of isolation and stigma, 
poor self-esteem, a tendency toward revictimization, and sub­
stance abuse. Generally, it is only when an adult survivor of 
childhood sexual abuse enters therapy that any meaningful under­
standing of his or her injuries can be developed.



The criminal justice system is largely inadequate to address 
the issue of childhood sexual abuse. The crime is seldom 
reported, and the possibility of conviction remote. Conse­
quently, for many survivors of childhood sexual abuse, civil 
redress becomes the only available legal remedy. The most 
formidable procedural bar to such suits is the application of 
statutes of limitation to traditional tort claims. M. Salten,
Statutes _Q-f_Limitation in Civil Incest Suits:__ Preserving the
Victim's Remedy. 7 Harv. Women's L.J. 189, 190 (1984); see a Iso 
Comment, Tort Remedies for Incestuous Abuse. 13 Golden Gate U. L. 
Rev. 609, 628-31 (1983).

Traditionally, statutes of limitation begin to run as of the 
date of the wrongful act or omission which is the basis of the 
plaintiff's claim. In instances in which injured plaintiffs may 
not know or be expected to know of their injuries until after the 
statute of limitations period has expired, courts have fashioned 
the "delayed discovery" exception. The discovery rule provides 
that the statute of limitations does net begin to run until the 
plaintiff discovers or through the use of reasonable diligence 
should have discovered the cause of action.

The discovery rule is particularly well-suited to cases 
involving childhood sexual abuse. Indeed, the Surgeon General's 
Northwest Conference on Interpersonal Violence specifically 
recommended application of the discovery rule to childhood sexual 
abuse cases. Conference Recommendations, dated September 23-26, 
1987. The Washington Supreme Court, in a 5-4 decision, recently 
held that the discovery rule does not apply to civil suits 
brought by survivors of childhood sexual abuse. Tyson v. Tyson, 
107 Wn.2d 72, 727 P .2d 226 (1986). Legislative action is 
therefore imperative.

Application of the discovery rule would mean that the statute 
of limitations for adult survivors of childhood sexual abuse 
would not begin to run until the plaintiff's injuries and the 
fact that they were caused by the abuse are discovered or should 
have been discovered by the plaintiff. No public benefit sup­
ports a rule that shields childhood sexual abusers from the 
consequences of their conduct. See Comment, Adult Incest 
Survivors and the Statute of Limitations: The Delaved Discovery 
Rule and Long-Term Damages, 25 Santa Clara L. Rev. 191, 217-18
(1985). The hope is that this legislation, along with providing 
victims of childhood sexual abuse with a remedy, will have a 
chilling effect on potential abusers.
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MEMORANDUM IN SUPPORT OF LEGISLATION 

APPLYING THE DISCOVERY RULE TO CIVIL SUITS 
BROUGHT BY ADULT SURVIVORS OF CHILDHOOD SEXUAL ABUSE

I. Purpose of the Legislation

The discovery rule, which states that a statute of limita- 
tio” aues not begin to run until a plaintiff discovers or 
tu -agh the use of reasonable diligence should have discovered 
-uat she or he is injured and that the injury was caused by the 
defendant's misconduct, should be applied to civil suits based on 
x~tentional torts brought by adult survivors of childhood sexual 
c. .-a. 1

ii. Facts

Childhood sexual abuse is a problem of immense proportion in 
the United States today. The American Psychological Association 
estimates that 12 million to 15 million women in the United 
States have suffered incestuous abuse, and that about one-half of 
these cases involved father-daughter or stepfather-stepdaughter 
incest. Brozan, Helping to Heal the Scars Left bv Incest. NY 
Times, Jan. 9, 1984, at B2, col. 6. One expert's study estimates 
that over one-quarter of the population of female children have 
experienced sexual abuse before the age of 14, and well over 
one-third have had such an experience by the age of 18 years. D. 
Russe11, Incidence and Prevalence of Sexual Abuse of Female 
Children. 7 Child Abuse & Neglect 133, 145 (1983). There is 
virtually■unanimous agreement that sexual abuse is the fastest 
growing form of reported child abuse. K. MacFarlane 4 
J. Waterman, Sexual Abuse of Young Children 5 (1986). The vast 
majority of investigated reports prove valid. R. Summit, The 
Child Sexual Abuse Accommodation Syndrome. 7 Child Abuse &
Neglect 177, 178 (1983).

Experts estimate that the average age of a victim of child­
hood sexual abuse is age 8; victims' ages range from birth to age
16. M. Kirkpatrick, ed., Women's Sexual Experience 133 (1982). 
The duration of the abuse, however, may cause age estimations to 
be artificially high because the age listed as the age of abuse 
is almost always the victim's age at the time a report is made,

^-Childhood sexual abuse is defined for the purpose of this 
memorandum as any kind of exploitative sexual contact with per­
sons related or unrelated by blood or marriage before the victim 
turned 16.

K e l l y  &  Pa t ti  B a rt on  

L e g a l  R i gh t s for S u r v i vo r s 
of C h i l d h o o d  S e xu a l A b u s e  

1506 81st PI SE 

Everett, W A  98203 
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and sexual abuse often b e gi n s long b e fo r e it is re ported. See K. 
M a c F a r l a n e  & J. Waterman, supra at 7. M a n y  e x p e r t s  b e l ie v e that 
most child vi ct i ms  of s e x ua l ab us e w e r e  less than 8 ye ar s o l d  at 
the time of initiation. S e e , e . g . . R. Summit, supra at 178.

The abusers are u s u a l l y  f a m i l y  mem be r s,  friends, and n e i g h­
bors, and they are p r e d o m i n a n t l y  male. D. F in ke l ho r , S e x u a l l y  
V ic t i m i z e d  C hi l d r e n  73-75 (1979). T r a d i t i o n a l l y ,  g i r ls  w e r e  
bel ie v ed  to be s e x u a l l y  a b us ed  far m o r e  o f t e n  th a n  boys.
S. Butler, C o n s p i r a c y  of Silence: T he  T r a u m a  of Incest  5 (1978)
(citing V. DeFrancis, P r o t e c t i n g  the C h i l d  v i c t i m  of Sex C rimes  
C om m i t t e d  by Adults 56, 66 (1969) (study c o n c l u d i n g  that 97% of 
o ff e nd er s are adult m a l e s  and 87% of c h i l d  v i c t i m s  are 
females)). Recently, it has e m e r g e d  that boys are ab us ed  m u c h  
more f re q u e n t l y  than p r e v i o u s l y  believed. Su rv ey s of child 
m ol e st er s (who are p r e d o m i n a n t l y  male) ha v e  d e m o n s t r a t e d  that as 
m a n y  as 85% of them w e r e  t h e m s e l v e s  a b us ed  as c hi l dr en .
K. M a c F a r l a n e  & J . W a t e rm a n,  supra at 9-10.

Tt is es t im a t e d  that a n y w h e r e  from 50% to 90% of all s exual 
abuse of c h i l d r e n  goes u n r e p o r t e d .  S. Butler, supra  at 12-13. A 
central el ement of c h i l d h o o d  s ex u al  abuse is secrecy: c h i l d h o o d
sexual abuse happens w h e n  the c h i l d  is a lo n e w i t h  the abuser, and 
the s e cr ec y  ma ke s it c l e a r  to the c h il d that the a c t i v i t y  is 
something bad and d a ng e ro us .  R. Summit, su pr a at 181. P h y s i c a l  
v i o le nc e  and/ or the th re at  of p h y s i ca l  vi o lence,  t h r e a t s  of h a r m  
to the v i ct im 's  siblings or mother, the threat of a b a n d o n m e n t  or 
separation, and other p s y c h o l o g i c a l l y  c o e r c i v e  t a c t i c s  us e d b y  
the abuser result in the c h i l d  b e c o m i n g  v i r t u a l l y  i n c a p a b l e  of 
d is c lo s i n g  the abuse. M. de Young, Th e S ex u al  V i c t i m i z a t i o n  of 
C h i Id re n  41 (1982). Mo r e ov e r,  m a n y  of the v i c t i m s  are s i m p l y  too 
yo ung to be able to c o m m u n i c a t e  e f f e c t i v e l y  the abuse, or m a y  be 
un aw a re  that the be ha vior is a n yt h i n g  u n u s u a l  or i na p pr o p r i a t e .
K. M a c F a r l a n e  & J. W at e rm a n,  supra at 5-7. In any event, 
c h i l d r e n  who do break this s i l e n c e  are r a r e l y  bel ieved.
M. Kir kpa tr ic k, supra at 128-29.

The adult e x p e c t a t i o n  that vict i ms  of ab us e w i l l  e x e r c i s e  
s e l f - p r o t e c t i o n  and i m m e d i a t e l y  d i s c l o s e  the abuse ignores the 
inh erent a u t h o r i t y  of the adult and the c o r r e s p o n d i n g  h e l p l e s s­
ness of the child. R. Summit, supra at 182-84. T h e  fact that 
the abuser is o ften in a t r u s ti n g and a p p a r e n t l y  lo vi ng  p o s i t i o n  
on ly  in cr ea ses the c h i l d ' s  h e l p l e s s n e s s  and p o w e r l e s s n e s s . 2

2The normal reaction of ch il d vi ct im s  is "to 'play pos sum,' 
that is to feign sleep, to shift position, and to pu ll  up the 
covers. Small cre at u re s  s i m p l y  do not call on fo rc e to de a l wi th  
o v e r wh e lm i ng  threat. W h e r e  there is no p l a c e  to run, they have 
no choice but to try to hide." R. Summit, supra at 183.
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"Adults m u s t  be remin de d that the w o r d l e s s  acti on  or g e s t u r e  of a 
pa rent is an ab s ol u t e l y  c o m p e l l i n g  f or ce for a d e p e n d e n t  ch ild 
and the threat  of loss of love or loss of family s e c u r i t y  is m o r e  
f r i g ht e ni ng  to the child than any t h re at  of v i ol e n c e . "  I d . at 
183.

If the c h i l d  does not s e e k  or r e c e iv e  i mm e di at e i n t e r v e n t i o n  
and pr ot e ct io n , the child's o n l y  o p t i o n  becomes a c c o m m o d a t i n g  to 
the r e a l i t y  of c o n t i n u i n g  se xu al abuse. T he  c h i l d  faced w i t h  
c o n t i n u i n g  abu se  s o m eh o w must a c h i e v e  a sense of con trol. He or 
she can no t  s a f e l y  c o n c e p t u a l i z e  a p a r e n t  as bad b e c a u s e  to do so 
is t a n t a m o u n t  to a b a n d o n m e n t . 3 Thus, the only a c c e p t a b l e  
o p t i o n  for the c hi ld  becomes a s s u m p t i o n  of r e s p o n s i b i l i t y  for the 
abuse. R. Summit, supra at 184-86. Th i s " a c c o m m o d a t i o n  s y n­
drome" requires an i n t e r n a l i z a t i o n  of the ch il d' s rage, fear, 
co nfusion, and sadness. This i n t e r n a l i z a t i o n  of anger and a n x i­
ety  is a su r v iv a l m e c h a n i s m  that  o f t e n  leads to s e l f - d e s t r u c t i v e  
and o t h e r  d e s t r u c t i v e  behav io rs. I d . For example, a s t u d y  of 
195 fema le  cli e nt s  of a c o m m u n i t y  m e n t a l  h e al t h c e nt e r fo u nd  that 
54.9% of the sur vivors of c h i l d h o o d  sexual abuse repo rted 
pr evious s u ic i de  attempts, as o p p o s e d  to 22.6% of n o n vi ct i ms .
The s t u d y  fu rt he r  found that 9 2. 9%  of the w o m e n  w h o s e  first 
s uicide attempt  o cc ur r e d  b ef or e  age 13 w e r e  victims  of c h i l d h o o d  
sexual abuse, and 87.2% of those w h o s e  first at tem pt was d u r i n g  
a do l es c e n c e  w e r e  c h i l d h o o d  sexual abuse victims. J. B r i e r e  St 
M. Runtz, Su i ci d al  T h o u g h t s  and B e h a v i o r s  in Fo rmer Sexual A b u s e  
V i c t i m s , 18 Can. J. B e h a v i o r a l  Sci. 413 (1986).

In a c c o m m o d a t i n g  to an i n t o l e r a b l e  situation, a v i c t i m  of 
c h i l d h o o d  sexual abuse w i l l  o f t e n  repress the abuse for m a n y

3Th i s  proc e ss  is d e s c r i b e d  as a "v ertical split in r e a l i t y  
testing:"

If the v e r y  parent w h o  abuses and is e x p e r i e n c e d  as 
bad mu st  be turned to for relief of the di st r es s that 
the p a r en t  has caused, then the c hi ld  must, out of 
d e s p e r a t e  need, register the p a r e n t — d e l u s i o n a 1 lv— as 
good. O n l y  the m e n t a l  image of a go od  parent can help 
the c h i l d  deal  w i t h  the t e r r i f y i n g  i n t e ns it y  of fear 
and rage w h i c h  is the e ff e ct  of the tor me n ti ng  e x p e r i­
ences. The a l t e r n a t i v e — the m a i n t e n a n c e  of the o v e r­
wh e l m i n g  s t i m u l a t i o n  and the bad p ar en ta l i m an e— means 
a n n i h i l a t i o n  of identity, of the feeling of the self.
So the bad has to be r e g i s t e r e d  as the good. This is 
a m i n d - s p l i t t i n g  or m i n d - f r a g m e n t i n g  operation.

R. Summit, supra at 184 (quoting Shengold, Child A b u s e  and 
D e pr i va ti on: Soul M u r d e r . 27 J. Am. P s y c h o a n a l y t i c  A s s ' n  539 
(1979) (emph asis in original)).
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years. E.S. Blume, The Walking Wounded; Post-Incest Svndromp.
15 SIEC US  R e p o r t  5 (1986).

Many, if not most, s u r v i v o r s  of c h i l d  sexual 
abuse d e v e l o p  amnesia so c o m p l e t e  that they s i m p l y  do 
not reme mb e r that th ey  w e r e  a b u se d at: a l l : or, if they 
do remember, they m i n i m i z e  or d e n y  the effects of the 
abuse so c o m p l e t e l y  that that c a n n o t  a s s o ci a te  it w i t h  
any later c o n s e q u e n c e s .  T h e y  are the "walking 
w o u n d e d , "  f un ct i o n a l  adults w h o  bear, o f t e n  secretly, 
life lo ng  p a i n  and i m p a i re d  e m o t i o n a l  functioning.

I d . (emphasis in o r i g i n a l ) . O n e  s t u d y  of 53 femal e o u t p a t i e n t s  
p a rt i c i p a t i n g  in t h er ap y  g roups  for ince st su r vivors d e t e r m i n e d  
that 64% of the patien ts  s t u d ie d  d i d  not hav e full reca ll of the 
sexual ab us e but r epor te d some d e g r e e  of amnesia, and 28% of the 
wo men r e p or t ed  s e v e r e  repr ession. J. H e r m a n  & E. Schatzow, 
R e c o ve r y and V e r i f i c a t i o n  of M e m o r i e s  of C h i l d h o o d  Sexual T r a u m a . 
4 P s y c h o a n a l y t i c  P s y c h o l o g y  1, 4 (1987). A  strong a s s o c i a t i o n  
was o b s e r v e d  b e t w e e n  the d e g r e e  of r e p o r t e d  amnesia and the age 
of onset and d u r a t i o n  of the se xual abuse. I d . For mo s t v i c­
tims, it takes y e ar s  to c o m e  to terms w i t h  the e m o t i o n a l  i njuri es  
brouaht on by  the sexual abuse. J. Herman, F a t h e r - D a u g h t e r  
Ing.g.5.t 177 (1981).

As a v i c t i m  of c h i l d h o o d  se xual a b us e be comes an adult, he or 
she will o f t e n  b e g i n  to e x h i b i t  signs of trauma. A d u l t  s u r v i v o r s  
of c h i l d h o o d  s ex u al  abuse are m o r e  l i k e l y  th an  their n o n v i c t i m­
ized c o u n t e r p a r t s  to m a n i f e s t  d e p r e s s i o n ,  s e l f - d e s t r u c t i v e  
behavior, anxiety, fe el i ng s of i s o l a t i o n  and stigma, poor 
self-esteem, a t e n d e n c y  to ward r e v i c t i m i z a t i o n ,  and s u b s t an c e 
abuse. A. B r o w n e  & D. Finkel ho r,  Init i al  and L o n g - T e r m  Effects:
A R ev i ew  of the R e s ea r ch  in D. F i n ke lh o r,  ed., Child Sexual 
Abuse: N e w  T h e o r y  and R e s e a r c h . 143, 15 2- 163 (1984). D i f f i c u l t y  
in trusting o t h e r s  and sexu a l m a l a d j u s t m e n t  are ad diti o na l 
lo ng-te rm  e f f e c t s  report ed  by e m p i r i c a l  researchers. I d . A 
c hi l dh oo d  s exua l abuse s ur vi v o r  m i g h t  hav e p a r t i a l l y  or c o m­
pletely r e p r e s s e d  the m e m o r y  of the abuse, but the trauma m ig ht  
n e ve r t h e l e s s  be r ee n ac te d in nig htmares , " f la s hbacks, " and 
periods of d i s a s s o c i a t i o n .  J. Herman, D. Russell, & K. T r o c k i , 
L o n g - T e r m  E f f e c t s  of In ce st uo u s A b u s e  in C h i l d h o o d . 143 Am. J. 
P s y c h i a t r y  1293 (1986).

A v i c t i m  of c h i l d h o o d  sexu al a b us e  o f t e n  denies i n j ur y as a 
coping response, and the shame, self -b l am e , and s e c r e c y  a s s o c i­
ated with c h i l d h o o d  sexual abuse o f t e n  in h ib i t a v i c t i m' s  u n d e r­
standing of its effects. See R. Summit, supra at 186-190. T he 
ac co m m o d a t i o n  process, in w h i c h  the c h i l d  has assumed r e s p o n s i­
bility for the abuse and i n t e r n a l i z e d  his or her feelings of rage 
and anxiety, o f t e n  make vict i ms  i n c a p a b l e  of d i s c o v e r i n g  their
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injuries for m a n y  years. A g e n u i n e  u n d e r s t a n d i n g  of the e x t e n t  
and cause of the injur ies su s ta i n e d  by a s u r v i v o r  of c h i l d h o o d  
sexual abuse is u n l i k e l y  to be d e v e l o p e d  until  the sur v iv o r 
receives m e n t al  h e a l t h  treatment. J. Herman, F a t h o r - D a u a h t e r  
I n c e s t . suora at 177-196.

I l l . Legal R e m e d i e s

The c r i m i n a l  j u s t i c e  s y st e m is l a r g e l y  i n a d e q u a t e  to addre ss  
the issue of c h i l d h o o d  sexu al abuse. The c r i m e  is s e l d o m  
reported, and the p o s s i b i l i t y  of c o n v i c t i o n  remote. See 
V. DeFrancis, supra at 187-191. O n e  e x p e r t  has e s t i m a t e d  the 
c o n v i c t i o n  rate for c h i l d h o o d  sexu al  abuse at 1% of all cases.
D. Russell, Th e  Secret T r au ma  86 (1986). C o n s e q u e n t l y ,  for m a n y  
survivors of c h i l d h o o d  sexual abuse, civil redress b e c o m e s  the 
only av ai l ab l e legal remedy. The m o s t  f o r m i d a b l e  p r o c e d u r a l  bar 
to such suits is the a p p l i c a t i o n  of s t a t u t e s  of l i m i t a t i o n  to 
tradition al  tort claims. M. Salten, S t a t u t e s  of L i m i t a t i o n  in 
Civil Incest Suits: P re s er v i n g  the V i c t i m ' s  R e m e d y . 7 Harv.
Wo me n' s L.J. 189, 190 (1984); see a iso Comment, Tort R e me d i e s  for 
Incestuous A b u s e . 13 G o l d e n  Gate U. L. Rev. 609, 6 2 8- 3 1 (1983).

The W a s h i n g t o n  S u p r e m e  Court, in a 5-4 decision, r e c e n t l y  
held that the d i s c o v e r y  rule does not a p p l y  to c iv il suits 
brough t by  s u r v i v o r s  of c h i l d h o o d  s e xu al  abuse. T y s o n  v. T y s o n . 
107 W n .2 d  72, 727 P . 2d 226 (1986). A  s t ro ng  d i s s e n t i n g  o p i n i o n  
b y  Ju st ic e  P e a r s o n  d i s c u s s e d  the n e c e s s i t y  for a p p l i c a t i o n  of the 
d i s c o v e r y  rule in these cases. 107 W n . 2 d  at 80-94. T h e  d i s s e n t  
po in t ed  out that the p u r p o s e  of the d i s c o v e r y  rule is

to p r o vi d e an o p p o r t u n i t y  for an adult wh o  c l ai m s to 
have been s e x u a l l y  abus ed as a c h i l d  to prov e not o n l y  
that she w as a b us ed  and that the d e f e n d a n t  was her 
abuser, but that her s u fferin g wa s such that she d id  
not and c o u l d  not r e a s o n a b l y  ha ve  d i s c o v e r e d  all the 
ele me nt s of her ca u se  of acti on at an e a r l i e r  time.
The p o l i c y  b e h i n d  p r o v i di n g this o p p o r t u n i t y  has been  
de mo n st r at ed :  the n at ur e  of c h i l d  s e xu a l abuse . . .
is o f t e n  so secreti ve , so h u mi liat in g,  and so d e v a s t a­
ting that a v i c t i m  t y p i c a l l y  r e pr esses the events 
until the ab u se  is " d i s c o v e r e d”— oft e n  t h r o ug h  p s y c h o­
therapy, and o f t e n  w e l l  into adulthood.

107 Wn.2d at 93-94 (emphasis in origi na l). The c o n c u r r i n g  
o p i ni on  to the m a j o r i t y ' s  d e c i s i o n  n ot ed  the s t r e ng t h of the 
d is s en t' s arguments, but stat e d that "[tjhis is the e x c l u s i v e  
pro vince of the legislature, and the j u d i c i a r y  must not in va de 
it." I d . at 80. L e g i s l a t i v e  i n t er v en t io n is t h e r ef o re  a p p r o­
priate and, indeed, imperative. „
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T ra d it io n al l y,  s t at u t e s  of li m it a t i o n  b e gi n  to run as of the 
date of the w r o n g f u l  act or o m i s s i o n  w h i c h  is the b a si s  of the 
p l aint if f' s claim. D e v e l o p m e n t s  in the Law: S t a t u t e s  of L i m i t a­
tions . 63 Harv. L. Rev. 1177, 12 00-02 (1950). In i n s t an c es  in 
w hi c h injured p l a i n t i f f s  m a y  net kno w or be e x p e c t e d  to know of 
their injuries until a f t er  the s t a t u t e  of l i m i t a t i o n s  pe ri o d  has 
expired, cour ts have f a s h i o n e d  the "de l ay e d d i s c o v e r y "  e x c e p­
tion. The d i s c o v e r y  rule p r o v i d e s  that the s t a t u t e  of l i m i t a­
tions does not b e gi n to run u nt il  the p l a i n t i f f  d i s c o v e r s  or 
through the use of r e as o n a b l e  d i l i g e n c e  s ho u ld  h a v e  d i s c o v e r e d  
the c a u s e  of action. See U.S. Oil v. D e p a r t m e n t  of E c o l o g y . 96 
W n . 2 d  85, 633 P . 2d 1329 (1981). In d e t e r m i n i n g  w h e t h e r  to apply  
the d i s c o v e r y  rule, c o u r t s  t r a d i t i o n a l l y  have b a l a n c e d  the 
p o s s i b i l i t y  of sta le  c l a i m s  a g ai n st  the u n f a i r n e s s  of p r e c l u d i n g  
m e r i t o r i o u s  c a u se s  of action. 96 W n . 2 d  at 93. "That b a l a n c in g  
test has d i c t a t e d  the a p p l i c a t i o n  of the rule w h e r e  the pl a in ti f f 
lacks the means or a b i l i t y  to a s c e r t a i n  that a w r o n g  has been 
com mitted ."  I d .

The d i s c o v e r y  rule is p a r t i c u l a r l y  w e l l - s u i t e d  to cases 
i nv olving c h i l d h o o d  s e x u a l  abuse. Indeed, the S u r g e o n  G e n e r a l ' s  
N o r t hw e st  C o n f e r e n c e  on I n t e r p e r s o n a l  V i o l e n c e  s p e c i f i c a l l y  
r e c om me n de d  a p p l i c a t i o n  of the d i s c o v e r y  rule to c h i l d h o o d  sexu al 
abuse cases. C o n f e r e n c e  R e c o m m e n d a t i o n s ,  d a t e d  S e p t e m b e r  23-26, 
1987. T he p s y c h o l o g i c a l  tra um a a s s o c i a t e d  w i t h  c h i l d h o o d  sexual 
abuse wi l l  of t en  result in the v i c t i m  la ck ing the m e a n s  or 
a b i li ty  to a s c e r t a i n  his or her inju ri es  and their cause.

The publi c p o l i c y  c o n s i d e r a t i o n s  u n d e r l y i n g  u s e  of the 
d i s c o v e r y  rule c l e a r l y  s u p p o r t  its a p p l i c a t i o n  in c a s e s  in v olvin g 
c h i l d h o o d  sexual abuse. The  d i s c o v e r y  rule, for examp le, is 
o ft en  applied in brea c h of trust cases. S e e , e . g . . Pet er  v. 
S i m m o n s . 87 W n . 2 d  400, 552 P . 2d 1053 (1976); K i t t i n a e r  v. Boeing 
C o ., 21 Wn. App. 484, 595 P . 2d 812 (1978); J a n i s c h  v. M u l l i n s . 1 
Wn. App. 393, 461 P . 2d 895 (1969). T he  same p o l i c i e s  s u p p o r t i n g  
ap pl i c a t i o n  of the d i s c o v e r y  rule in b r e a c h  of trus t cases 
support p r o t e c t i o n  of p l a i nt if f s'  remedies in c h i l d h o o d  sexu al  
abuse cases; the v i c t i m  of c h i l d h o o d  s exual a bu se is t y p i c a l l y  
i n e x p e r i e n c e d  in i n t e r p e r s o n a l  r el ations and m u s t  r e l y  on adults 
for that knowledge. M o r e o ve r , the l e g i t i m a c y  of a c h i l d ' s  trust 
in and rel iance on  his or her f a m i l y  m e m b e r s  h i s t o r i c a l l y  has 
been rec og n iz ed  by the co urt s. See Salten, supra at 209.

Similarly, the d i s c o v e r y  rule ap plies to fraud claims, see 
R CW  4.16.080(4), and f a i l u r e  by an adult to d i s c l o s e  to the c hild 
e s s e n t ia l i n f o r m a t i o n  r e g a r d i n g  a c h il d' s  rights and l im i ta ti o ns  
on that adult's rights m a y  be t r e a t ed  as fraud or c o n s t r u c t i v e  
co ncealm en t.  See Salten, supra at 210-11. A d e l a y e d  d i s c o v e r y

I V . A p p l i c a t i o n  o f  t h e  D i s c o v e r y  R u l e
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rule is appropriate in cases involving fraudulent concealment. 
££2/ e.g., KicKlighter v. New York Life Ins. Co.. 145 F.2d 548 
(5th Cir. 1944). Moreover, the fact that only the defendant has 
had full knowledge of the wrongful acts is an important policy 
justification for application of the discovery rule. See U.S.
Oil v. Department of Ecology. 96 Wn.2d at 93-94.

As stated more fully above, it is not unusual for a victim of 
childhood sexual abuse to repress all memory of the abuse. See
E.S. Blume, supra at 5. In any case, most victims will be unable 
to connect their injuries with the abuse for many years. Id. 
Moreover, childhood sexual abuse related injuries often include 
problems in interpersonal relations, low self-esteem, feelings of 
isolation, and sexual dysfunction, all of which are unlikely to 
manifest themselves until adulthood. M. Tsai, S. Feldman-Summers 
& M. Edgar, Childhood Molestation: Variables Related to Differ­
ential Impacts on Psvchosexual Functioning in Adult Women. 88 J. 
Abnormal Psych. 407, 414 (1979). Generally, it is only when an 
adult survivor of childhood sexual abuse enters therapy that any 
meaningful understanding of his or her injuries can be 
developed. M. Salten, supra at 202.

Discovery of the cause of a childhood sexual abuse survivor's 
injuries can also take years. Many victims are convinced that
they are to blame for the abuse. See M. de Young, supra at 41.
The concept of "blameless ignorance" historically has been a 
central justification for use of the discovery rule. See Urie v. 
Thompson. 337 U.S. 163, 170 (1949). That concept is clearly 
relevant in childhood sexual abuse cases. The trauma associated 
with sexual abuse causes a victim to be unable to connect his or 
her injury with the abuse. The victim thus is "blamelessly 
ignorant" of his or her abuse-related injuries. The abuser, on 
the other hand, is the direct cause of the victim's trauma, and 
should not be permitted to profit from the fact that discovery of 
the cause of a victim's injuries may occur long after the 
traditional statute of limitations period has elapsed.

No public benefit supports a rule that shields childhood 
sexual abusers from the consequences of their conduct. See 
Comment, Adult.Incest Survivors and the Statute of Limitations: 
The Delaved Discovery Rule and Long-Term Damages. 25 Santa Clara 
L. Rev. 191, 217-18 (1985). Civil suits act as deterrents to 
unacceptable behavior. The hope is that this legislation, along 
with providing victims of childhood sexual abuse with a remedy, 
will have a chilling effect on potential abusers.

- 7 -
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To a p p l y  the tr ad i ti o na l  s t a t u t e  of limit at io ns "date of 
w ro n g fu l  co nd u ct " rule to civil suits b r o u gh t  by adult s u r v i v o r s  
of c h i l d h o o d  se xu a l  abuse is e f f e c t i v e l y  to d e n y  these p l a i n t i f f s  
j remedy. The d i s c o v e r y  rule c l e a r l y  is ap pr o p r i a t e  in these 
cases; a p p l i c a t i o n  of the rule w o u l d  m e a n  that the sta tu t e of 
l im i ta t io ns  for adult s u r v i v o r s  of c h i l d h o o d  sexual abuse w o u l d  
not b e gi n to run until the p l a i n t i f f s  in j u ri e s and the fact that 
they w e r e  c a u s e d  by the a bu se are d i s c o v e r e d  or sho ul d hav e be e n 
d i s c o v e r e d  by the pl ain tiff. The latent n a t u r e  of m a n y  of the 
injuries and the time r e q u i r e d  to d i s c o v e r  their cause, as w e l l  
as the o f f e n d e r ' s  role in c o e r c i n g  the c h i l d ' s  silence, mak e 
a p p l i c a t i o n  of the d i s c o v e r y  rule e s s e n t i a l  in in te n ti o na l  tort 
suits a l l e gi n g injuries r e s u lt i ng  f r o m  c h i l d h o o d  sexu al abuse. 
Indeed, these c as es  are p e rh ap s  the m o s t  c o mp e l l i n g  e x a m p l e s  of 
the need for the d i s c o v e r y  rule. L e g i s l a t i v e  action is e s s e n t i a l  
to p r o v i d e  su r vi v o r s  of c h i l d h o o d  s exual  abuse wit h a g e n u i n e  and 
m e a n i n g f u l  legal remedy.

V. Conclusion
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Bill Would Empower Abuse Victims
By ANNABEL LUND 
THE JUNEAU EMPIRE

Patti Barton was sexua lly  abased by a 
fam ily  member from  the lim e  she was 15 
months o ld until she left hom e at 18 years 
o ld , she says. Like m any ch ild  abuse victims, 
however, it wasn't un til she was 32 and had 
undergone psychotherapy before she cou ld  
adm it the abuse. H e r abuser, like  many who 
sexua lly assault ch ildren , is protected by the 
statute o f lim itations and w iil never have to 
pay fo r his crime.

Barton and her husband, K e lly , didn't 
think that was fair. In  1987, they pioneered a 
victims' rights law in their home state o f 
Washington - the first o f its k ind in the 
country - and have been instrum ental in 
interesting the A laska Legislature in the 
legislation. Montana passed such a b ill 
earlier this year.

The A laska bill, sponsored by Reps. Fran 
U lm er, D-Juneau, Peter G o ll, D -Haines and 
V irgin ia Collins, R -Anchorage, extends the 
statute o f lim itations fo r  c iv il liab ility in child 
sexual assault cases, so  that a victim may sue 
his o r her assailant years a fte r the actual 
abuse takes place.

"That's important because many victims 
- 45 percent according to national statistics - 
repress o r partia lly repress memories o f 
early abuse. Often it icn't un til victims have 
gone through psychotherapy that they 
recognize early abuse and  corre late it to the 
many problems and illnesses they typically 
exhibit later in life. Som e victims don't 
recognize the abuse o r  don 't rea lize how  it's 
harmed them. The m ore  severe the abuse 
the m ore like ly  the victim  is to b lock it out," 
Barton says.

"When I to ld m y therapist what had 
happened to m e as a child, m y doctor said , 
'That's child sexua l assault and peop le  go to 
jail fo r that n ow ad ays /" Barton poin ts to a 
stack o f ye llow  receipts she carries in her 
noteboojc "M y  therapy cost $10,000 and It 
still isn't over. I thought, 'W ou ldn 't it be fa ir 
fo r m y abuser to pay those b ills?"'

There was nothing Barton cou ld do , 
though. At the time, Washington law , like 
A laska law, said a law suit must be filed  two 
years after the date the act occurred o r  two 
years after a victim  has reached the age o f 21.

The legislation adopted by the W ash ing­
ton Legislature in  1987, however, extends the 
statute o f lim itations to three years a fte r a 
victim recognizes the abuse has occurred.
The same p roposa l is before the A laska 
Legislature in H ouse B ill 238. A  person 
bringing such law su it w ou ld  have to ve rify  
the abuse occurred, convince a judge and 
ju ry o f damages and prov ide the same sorts 
o f p ro o f any cou rt case demands.

"The legislation w ill em pow er victims 
and a llow  them to m ake use o f the civil 
system to do som eth ing about the situation , 
emotionally and financia lly , inste.^d o f just 
feeling guilty o r  ang ry ," U lm e r says.

The law w ill put abusers on notice "that 
we certainly don 't want to let the abuser get 
o ff scot-free and that even though it's too late 
fo r a crim inal case, they m ay be subject to 
confrontation years down the road ," she 
says.

In Washington, the law  passed unani­
m ously . Barton's abuser fled  the state a few  
days before'the law  took effect. S till, the 
Bartons say their successful battle to change

Maik K*lky/./urw*u Einptnt

PATTI BARTON

the law  was w orth it.
The Bartons were in Juneau to testify on 

the b ill before the H ouse Jud ic iary C om m it­
tee in A p ril. In  M ay, the b ill passed the 
House L y a 38 to 1 vote.

Barton has a special reason fo r  wanting 
A laska to adopt the legislation: she lived in 
A laska fo r  23 years before m ov ing  to W ash ­
ington and it was in Fairbanks her abuse first 
began.

" I was b om  and raised and abused in 
A laska, but I can't file  suit here. W e are 
doing what we are do ing  now  so other 
victims don 't have to go th rough what we 
had to. I a lso  hope victims w ill be m ore 
inclined to sue. It's im portan t fo r  victim s to 
stand up and say T h is  is what happened to 
me and it isn't righ t,"' she says.

Though this year's leg is la tive session 
ended w ith H ouse B ill 238 in the Senate 
Judiciary Comm ittee, it w ill be taken up 
again by that comm ittee when the Leg isla­
ture convenes next January.

-Reprinted from  T h e  J u n e au  Em pire . O
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(  Abused W o rr ie d ! A id  in  Crisis lAWAtO :

^  Advocate* for Victim* or V io lence IA W ) ;

Aiding Women in Abute and Rape Fme rgervciet (AWARE1; 

Alaska Women s Resource Cenler (AWRC1; Arctic Women in Crisis (AWIO; 

Bering Sea Women s Croup IBSWCI; Emmonak Women s Shelter;

Kodiak Womens Resource & Crisis Cenler tKWRCC): 

Manulaq Regional Womens Crisis Program; MEN. Inc.; 

Sale A Fear-Free Environment tSAFEI; Sit Irani Against famdy Violence tSAEV);

Southwestern Alaska Council lor the 

Prevention ol Child Sexual Assault (SWACPCSA); 

South (Vnmsula Womens Services ISPWSI; 

Standing Together Against Rape (STAR); tundra Womerls Coalition (TWO;

Valley Womens Resource Cenler (VWRO; 

Women in Crisis Counseling A Assistance IWICCAI; 

Women in Sale Homes IWISHI; Women s Resource A Crisis Cenler (WRCO

HB238

THE ALASKA NETWORK ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT 
SUPPORTS HOUSE BILL 2 3 8 ,  WHICH ALLOWS SURVIVORS OF CHILD SEXUAL 
ABUSE TO BRING CIVIL SUIT AGAINST THE PERPETRATOR.

IT IS NOT UNCOMMON FOR VICTIMS OF CHILD SEXUAL ABUSE TO REPRESS 
MEMORIES OF THE ABUSE. IN A CLINICAL STUDY CONDUCTED RECENTLY IN
MASSACHUSETTS, 64% OF THE PATIENTS DID NOT HAVE FULL RECALL OF THEIR 
SEXUAL ABUSE AND 28% REPORTED SEVERE MEMORY REPRESSION. IT IS  
IMPORTANT TO NOTE, HOWEVER, THAT IN THE SAME STUDY MOST PATIENTS WHO 
RECOVERED MEMORIES WERE ABLE TO VERIFY THOSE MEMORIES THROUGH THE 
RECOLLECTIONS OF FAMILY MEMBERS, DIARIES, OR OTHER MEANS OF 
VERIFICATION.

BY CHANGING THE STATUTE OF LIMITATIONS THE LEGISLATURE WILL BE 
HELPING TO INCREASE THE CHANCES THAT ABUSERS WILL HAVE TO PAY FOR
THE DAMAGE CAUSED TO THEIR FORMER VICTIM. THIS DAMAGE IS  USUALLY
EXTENSIVE. A CANADIAN RESEARCH TEAM FOUND THAT 92 .9%  OF CHILDREN
IN THEIR STUDY WHO ATTEMPTED SUICIDE BEFORE THE AGE OF THIRTEEN WERE 
VICTIMS OF CHILD SEXUAL ABUSE. PROBLEMS FOR VICTIMS CAN CONTINUE
THROUGHOUT THEIR LIVES AND REQUIRE MEDICAL AND PSYCHOLOGICAL
TREATMENT. THAT COST SHOULD BE PAID BY THE ABUSER, NOT THE VICTIM.



fylEMORAtOUM StsC.e of Alaska-_____J

TO: C o - c h a i r s  G r u e nb e rg  & Goll DATE: M a r c h  31, 1989
and M e m b e r s  of the House 
J u d i c i a r y  Committ ee  f i l e n o :

telephoneno: 274-1684

#RU: H ay d en  Kay de n s u b j e c t :

F F O M :

' Brant M c G e e  <
P ub l ic  A d v o c a t e  
O f f i c e  of Public A d v o c a c y

The O ffice  of P u b l i c  A d v o c a c y  su pp orts the 
c l a r i f i c a t i o n  of c u rr en t  l aw a n d  the e x t e n s i o n  of the s t a tu t e of 
li mi ta t io n s co n ta i ne d  m  hb z j v  . as g u a r d i a n s  aa l i t e m  for 
thousands of ab us ed  ch i ld r e n  e v e r y  year, we are p l e a s e d  a t  this 
l e gi s la t iv e  e f f or t to e x pa n d t he s e victims' r i g h t  to seek 
redress.

U nf o rt un at ely, the O P A  s t a f f  d o e s  not h a v e  s u f f i c i e n t  
t e c h ni c al  e x p e rt is e  in tort law to c o m m e n t  on  m o s t  p r o v i s i o n s  of 
the bill. Wnwever , oe s u g g e s t  that-, the c om mi t t e e  c o n s i d e r
the a d d i t i o n  o f  the wor ds  "or d i s a b i l i t y "  at line 29, pag e 1, in 
VA'der Lo b r o a d e n  Lhe cl as s o f  v i c t i m s  to includ e the 
d e v e l o p m e n t a l l y  disabled.

If the bill pa sses w e  h o p e  that the C o m m i t t e e  a n d  the 
b i ll ' s s p o n so r s w i l l  make; a s t r o n g  e f f o r t  to a s s ur e  the w i d e s t  
po ss i bl e  p u b l i c  d i s s e m i n a t i o n  o f  its p r ov i s i o n s  in o r d e r  to
i n f o r m  former vic t i ms  of this e n h a n c e d  legal remedy.
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An Act eliminating the age 
limitations in the defini- 
nitiona of sexual assault ...
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The Council on Domestic Violcnoe and Soxual Assault supports CSHB 
238 (Jud), which eliminates the age limitations in the definitions 
of crimes of sexual assault and exterds the statute of limitations 
for civil actions brought oy victims or sexual abuse. tho
statute of limitations for civil actions arising from these crimes 
is very appropriate because many cnnaren are victimized svxuaiiy by 
a family member or someone whom they trusted. Fear ard secrecy are 
generally associated with the abuse. This is so traumatic that the 
only way child viafcina sox* abla to with the hcrror, shame, aid
fear they experience is to totally repress the memory of the abuse. 
It is often only years later that something will happen that will 
triggar the memory of the abuse, ard they then begin to remember the 
details. In other cases, an adult will enter into counseling and 
then realize that childhood sexual abuse is underlying the emotional 
difficulties they may be expexltyK-liij am adults. We believe -that 
extending the statute of limitations for these crimes is important.

Another important section of CSHB 238 (Jud) revises AS 11.41 to 
correct an inequity which was created in previous legislative chang-
taM. X i i  1 3 0 0 ,  A 3  WM1 f a v i o i x A  g u o s t o i r  y.y^vt-nM-4- -t firs
against sexual assault for persons who are mentally incapable (ch. 
96, SLA 1988). This had the unintended effect of legalizing actions 
that were previously considered criminal conduct. AS 11.41.420 (a) 
previously contained a clausa which stated:

An offender canmits the crime of sexual assault in the second 
degree if the offender engages in ... (2) sexual penetration with 
a person who the offender knows (A) is suffering fran a mental
diaOlXkx car defect which rcrxdcxn -the pcoraon incnpablo of nrrn ’ ̂ fi“
ing the nature of the conduct under circumstances in which a 
person who is capable cf appraising the nature of the conduct 
wculd not engage in sexual penetration; or (B) is incapacitated.

CSHB 545 (Jud) amended this clause to read:

(3} being ever the age of 18, tie offender engages in sexual 
penetration With a person who the offender Kncwa ie (a ; inemuniy 
incapable; or (B) incapacitated.

Thus, it is new not a crime for an offender who is 18 or younger to 
engage in penetration with an incapable or incapacitated person who 
is not at least three years younger than the offender. The Council 
supports CSHB 238 (Jud), which remedies this problem by removing the 
phrase "being “ ‘ ' ctions.

Arthur English 
Commissioner



«-• - I IWI f X wJ * mJ •• | i cl : *i.i: H it !  PC I

REQUE9T:

S T A T E  O F  A L A S K A

1989 LEGISLATIVE SESSION

Dill Version: C 3  H B  238 (Jud)

Publish Date: 4/20/89

F I S C A L  N O T E

Revision Date: 
Title:

Sponsor:
Requestor;

An act eliminating age llmlta 
... In crimes o f sexual a ssau lt ... 
Ulmer, Qoll & Collins

Agency A ffected: 
'DRU:

Components:

Alaska Court System 
Trial Courts

EXPENDITURES/REVENUES: (Thousands o f Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants <fc Claims
TOTAL OPERATING

CAPITAL

REVENUE

PUNDINOi (Thousands o f Dollars)
General Funds | '
Federal Funds
Other

TOTAL

POSmONS:
Full-rimo
Part-time
Temporary

ANALYSIS: (Attach a separate page If necetaary)

No fiscal Impact.

Prepared b̂ Jan^S rrgndoe rg rQ ene ra j Counsel 
Division: Alaska Court System U~

Approved by: Arthur H. Snowdon, II, Admlnlstf 
Agency: Alaska Court System_________

Jlre
' tiv fc 7
cfor

Phone:
Date:

Date:

2 6 4 -8 2 2 8
10/02/89

10/02/89

Distribution Legislative Fkinc'e 
Legislative Sponsor 
Requestor
Omca of Management & Budget 
Impacted Ageacy(ics)

Page 1 of 1



S T A T E  O F  A L A S K A  

1989 L E G I S L A T I V E  S E SSI ON

REQUEST:

BILL VER SION: 

P U B L I S H DATE:

HB 2 38

F I S C A L  NOTE

Revision Date: ____________

Title: "An Ac t ex te n d i n g

limitat ion s for civil

the s ta t u t e  of 

actions ____
Sponsor: U l m e r . G o l 1. Col 1 Ins

A g e n c y  A f f e c t ed : Publ ic S a f e t y

BRU: C o u ncil on D o m e s t i c  Vio l e n c e

and Sexual A s s a u l t ___________________

C om po n en t :  ______________________________

Requestor:

E X P E ND I T U R E S / R E V E N U E S :  ( T h o u s a n d s  of D o l l a r s )  ( In fl at i o n  not Included)

O P E R A T I N G FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERS ON AL  S E RV IC ES

TRAVEL

C O N T R A C T U A L

SU PPL IES

EQ U I P ME NT

LAND & S T R U C T U R E S

GRANTS. C L A I M S

M I S C E L L A N E O U S

TOTAL O P E R A T I N G - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

C A P I T A L - 0 - -  0 - - 0 - - 0 - - 0 - - 0  -

R EV ENU E - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: ( T h ou sa n d s  o f  D oll ar s)

GE N E R A L  FUND 

FEDE RAL  F UNDS 

OT HER  

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0  -

POSITIONS:

FULL -TI ME

P AR T-T IME

TEMPO RAR Y

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

ANALYSIS: (Attach a sep arate page if n e c e s s a r y )

The bill would a p p l y  to civil a ct io n s  b e t w e e n  two p r i v a t e  pa rties. It w o u l d  

have no e f f e c t  on the D e p a r t m e n t  o f P u b l i c  Safety.

. J ;P r e p ar ed  by: B ar b ar a  Mlklos. E xe c u t i v e  D l r e c t o  Phone: 4 6 5 -4 35 6

vision: Council on D ome s t i c  V i o l e n c e  and________________  Date: 4/6 /8 9

Sexual A s s a u l t

Ap pro ve d by C o mm is s i o n er : A r t h u r  E n g l i s h Date: 4/ 6 / 8 9

Agency: D e p a r t m e n t  of Public S a f e t y_______________________

page 1 of 1_



c
S T A T E  O F  A L A S K A -

1989 L E G I S L A T I V E  S E S S I O N

C L l  VE rC .. J N :  CSHB 238  (.Jud )
PUBLISH  DA TE :   •

REQUEST : F I S C A L  N O T E

Revision Date:____________________________
Title Act e l i m i n a t i n g  age l i r . i t -  

a t i o n . . .  s t a t u t e  of  l i m i t a t i o n s . . . "
Sponsor : House . Jud ic ia ry
Requestor: House J u d i c i a r y

Agency Affected: Department of T£K_
BRU : p ro s e c u t io n

Components :-----LLL

EXPENDITURES/RE VENUES: (Thousands of Dollars!
OPERATING FY  89 FY 90 FY 91 FY 92 FY 93 FY  94

PERSONAL SERVICES 
travel  
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 

. LAND & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS
TOTAL OPERATING - 0 - -0 - -0 - - n - - n - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

- 0 - - 0 - - 0 - - 0 - . -0 - - 0 -

PO S IT IO NS :
FULL-TIME
PART-TIME
TEMPORARY

-0 - - 0 - -0 - - 0 - - 0 - - 0 -

ANALYSIS : (Attach a separate page i f necessary)

Please see the attached a n a lys is .

Prepared by: R ic h a rd  I .  Pegues , / f l i r e c t o r     Phone: _ J£ 5£ L £ Z 2 _ _ _ _
Division : A dm in rs -tr^ tiv e  Sq rv i p f o  ___+__ j _______________  Dale : A p r i l  19 , 1989

d bv Commissioner: Douglas B. (fraily. AttoiApproved by Commissioner: Douglas B. (9'ai l v .  At t o r n e y  Generalrnur. • Ap r i l  19. 1989 
Agency: Department o f  Law __________________

Distribution (by preparer):
Legislative Finance .
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)



C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S  

For Dill/Resolution N o  CSI1B 238 (Jud)

Section 1, 2, 2, and 4 extend the s ta tu te  of l im i ta t io n s  for 
c i v i l  actions brought by v ic t im s  of sexual abuse. These ac tions do not 
in vo lve  the Department of Law and w i l l  not have a f i s c a l  impact on i t .

Section 5, 6, 7, 8, 9, and 10 e l im ina te  the age l im ita t io n s  
in  the d e f in i t io n  of the crimes of sexual assau lt. Th is  corrects a 
d ra ft in g  overs igh t in the law, r e la t in g  to sexual assau lt  of menta lly  
incapable or incapac ita ted  persons, which passed the le g is la tu r e  la s t  
year as CSHB 545 (Jud). Because the changes proposed in  these sections 
o f the b i l l  are remedial in  nature, there w i l l  not be a f i s c a l  impact 
fo r  the Department of Law.



§ 11.41.420 Cr im inal Law § 11.41.420
Sentence under former subsection(a)(4) held excessive. — See Carlson v. State, Ct. Apn. Op. No. 448 (File No. A-346), 696 P̂ 2d 178 (1985).Sentence under former subsection(b) and AS 11.31.100 held excessive. — See Bolhouse v. State, Ct. App. Op. No. 402 (File No. 7665), 687 P.2d 1166 (1984); Hancock v. State, Ct. App. Op. No. 518 (File No. 7818), 706 P.2d 1164 (1985) (de­cided under section as it read before 1982 amendment).Sentence for assault with intent to rape upheld. — See Fomin v. State, Sup. Ct. Op. No. 2214 (File No. 5013), 619 P.2d 718 (1980).Sentence for rape upheld. See Soper v. State, Ct. App. Op. No. 675 (File No. A-583), 731 P.2d 587 (1987),Cond.tions o f probation. — Condi­tions of probation restricting defendant from unauthorized contact with his daughter and with other girls under 18 years of age were not vague or unduly re­strictive of his constitutionally protected right to freedom of association. Nitz v. State, Ct. App. Op. No, 759 (File No. A-1830), P.2d (1987).Applied in Barry v. State, Ct. App. Op. No. 334 (File No. 7195), 675 P.2d 1292(1984); Fox v. State, Ct. App. Op. No. 394

(File No. 7483), 685 P.2d 1267 (1984); TotemofT v. State, Ct. App. Op. No. 718 (File No. A-1751), P.2d (1987); Covington v. State, Ct. App. Op. No. 766 (File No. A-2158), P.2d (1987).Cited in D.G. v. State, Ct. App. Op. No. 811 (File No. A-2431), P.2d (1988).
II. FORMER LAW.

C. Procedure.
Conviction for rape upheld. — See Kvasnikoff v. State, Ct. App. Op. Mo. 314 (File No. 5588), 674 P.2d 302 (1983).Conviction and sentence for rape upheld. — See Morgan v. State, Ct. App. Op. No. 320 (File No. 6991), 673 P.2d 897(1983).Conviction reversed. — Convictions for lewd and lascivious acts toward chil­dren under former AS 11.15.134(a) and for rape under former AS 11.15.120(a) were reversed where evidence admitted con­cerning alleged assaults on victims other than those in the case at bund was im­proper propensity evidence; neither intent nor identity were at issue, and the nets did not constitute nn admissible common scheme or plnn or prove facts in dispute. Bolden v. State, Ct. App. Op. No. 632 (File No. A-754), P.2d (1986).

<

i

Sec. 11.41.420. S exua l a ssau lt in  the second degree, (a ) An of­
fender commits the crime o f sexual assault in the second degree i f

(1) the offender engages in sexual contact with another person 
without consent o f that person;

(2) being over the age o f 18, the offender engages in sexual contact 
with a person

(A) who the offender knows is m entally incapable; and
(B) who is entrusted to the offender’s care
(i) by authority o f law; or
(ii) in a facility or program that is required by law to be licensed by 

the Department o f Health and Social Services; or
(3) being over the age o f 18, the offender engages in sexual penetra­

tion with a person who the offender knows is
(A) m enta lly incapable; or
(B ) incapacitated.
(b) Sexual assault in the second degree is a class B felony. (§ 3 ch 

166 SLA 1978; am § 1 ch 78 SLA 1983; am § 2 ch 96 SLA  1988)
Effect of amendments. — The 1988 

amendment, in subsection (a), deleted 
"the offender engages in” at the end of the 
introductory language, added "the of­

fender engages in" at the beginning of 
paragraph (1), deleted "or" at the end of paragraph (1), rewrote paragraph '2), and 
added paragraph (3).

177
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§ 11.41.425 A laska Statutes Supplement § 11.41.425

Legislative history reports. — For 96, SLA 1988 (CSHB 545 (Jud)), seo 1988legislative letter of intent relating to the House Journal 3065.amendments to (a) of this section by ch.
NOTES TO DECISIONS

Evidence.Exclusion of expert testimony regarding problems in evaluating the accuracy of eyewitness testimony was reversible error, where the case turned on the testi­mony of a single witness — the victim, the excluded testimony was central to the de­fense, and it could not be said that its ex­clusion did not appreciably affect the jury’s verdict. Skamarocius v. State, Ct. App. Op. No. 671 (File No. A-1068), 731 P.2d 63 (1987).Instructions. The trial judge did not err in failing to give an instruction on as­sault in the fourth degree as a lesser-in- cluded offense to the two counts of sexual assault in the second degree where any assault occurred alter the consensual sex­ual contact. Reischman v. State, Ct. App. Op. No. 760 (File No. A-1150), P.2d(1987).For sufficiency of instructions on inca­pacity of victim, see Dexter v. State, Ct. App. Op. No. 302 (File No. 6741), 675 P.2d 144 (1983).Instruction regarding defendant’s awareness of victim’s lack of consent to sexual contact held erroneous. — See Reischman v. State, Ct. App. Op. No. 760 (File No. A-l .50), P.2d (1987).Lesser included offense. — Assault in the fourth degree is a lesser-included of­fense of first or second-degree sexual as­sault in which the defendant claims that sexual contact was consensual, and there is some evidence to show that the defen­dant assaulted the victim. Reischman v.

State, Ct. App. Op. No. 760 (File No. A-1150), P.2d (1987).Conviction reversed because of in­sufficient evidence. — See Brower v. State, Ct. App. Op. No. 656 (File No. A-716), P. 2d (1986).Conviction and sentence upheld. — See Contreras v. State, Ct. App. Op. No. 328 (File Nos. 6797-6799), 675 P.2d 654(1984).Sentence held clearly mistaken. — Sentence of eight years with one year sus­pended for a first offender convicted of as­sault in the second degree was clearly mistaken. Bcnboe v. State, Ct. App. Op. No. 466 (File No. A-225), 698 P.2d 1230(1985).Trial court exceeded scope of sen­tencing powers by ordering defendant to attend a sexual offender rehabilitation program whilo incarcerated, where the or­der was set out as a separate provision of the written judgment and not as a condi­tion of probation, and any failure to abide by the order could not have served as a predicate for a finding of criminal con­tempt. Benboe v. State, Ct. App. Op. No. 711 (File No. A-1529), 738 P.2d 356 (1987); Cavanaugh v. State, Ct. App. Op. No. 810 (File No. A-1530), P.2d(1988).Cited in Bolhouse v. State, Ct. App. Op. No. 402 (File No. 7665), 687 P.2d 1166(1984); James v. State, Ct. App. Op. No. 733 (File No. A-l 154), 739 P.2d 1314 (1987); James v. State, Ct. App. Op. No. 814 (File No. A-2318), P.2d (1988).

Sec. 11.41.425. Sexua l a ssau lt in  the th ird  degree, (a) An of­
fender commits the crime o f sexual assault in the third degree i f  being 
over the age o f 18, the offender engages in sexual contact with a 
person who the offender knows is

(1) mentally incapable; or
(2) temporarily incapable o f appraising the nature o f the person’s 

conduct and is physically unable to express unwillingness to act.
(b) Sexual assault in the third degree is a class C felony. (§ 3 ch 96 

SLA 1988)
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§ 11.41.432 Cr im inal L aw § 11 .41 .434

I

Sac. 11.41.432. Defense . It  is a defense to a crime charged under 
AS 11.41.410(a)(3), 11.41.420(a)(2), 11.41.420(a)(3), o r 11.41.425 that 
the offender is

(1) m entally incapable; or
(2) married to the person and neither party has filed with the court 

for a separation, divorce, or dissolution o f the marriage. (§ 4 ch 96 
SLA 1988)

Sec. 11.41.434. S exua l abuse o f  u m in o r in the f i r s t  degree, (a) 
An offender commits the crime o f sexual abuse o f a m inor in the first 
degree i f

(1) being 16 years o f age or older, the offender engages in sexual 
penetration with a person who is under 13 years o f age or aids, in­
duces, causes, or encourages a person who is under 13 years o f age to 
engage in sexual penetration with another person;

(2) being 18 years o f age or older, the offender engages in sexual 
penetration with a person who is under 18 years o f age and who

(A) is entrusted to the offender’s care by authority o f law; or
(B ) is the offender’s son or daughter, including an illegitimate or 

adopted child, or a stepchild; or
(3) being 18 years o f age or older, the offender engages in sexual 

penetration with a person who is under 16 years o f age, and the victim 
at the time o f the offense is

(A) residing as a member o f the social unit in the same household 
as the offender and the offender is in a position o f authority over the 
victim; cr

(B ) temporarily entrusted to the offender’s care.
(b) Sexual abuse o f a m inor in the first degree is an unclassified 

felony and is punishable as provided in AS 12.55. (§ 2 ch 78 SLA 
1983; am § 3 ch 66 SLA 1988)

Effect of amendments. — The 1988 amendment, effective May 28, 1988, in subsection (a), deleted "or” at the end of paragraph (1), added "or” at the end of paragraph (2)(B), and added paragraph 
(3).

Legislative history reports. — For 
House letter of intent on ch. 66, SLA 1988 
(CSHB 237 (Jud)), which amended this 
section, see 1988 House Journal 
2330-2337.

NOTES TO DECISIONS

<

Editor’s notes. — Some of the cases cited in the notes below were decided un­der former AS 11.41.410(a)(4), which pro­vided that a person 18 years of age or older who engaged in sexual penetrntion with another person under 18 years of age 
who was entrusted to his âre by author­
ity of law or was his child committed sex­
ual assault in the first degree.Victim's statement held admissible

under hearsay exception. — The vic­tim’s statement to a prosecution witness, made two or three days after the incident, that the victim’s father came into her bed while she was undressed and "did some­thing wrong" was admissible under the first-complaint hearsay exception. 
Nusunginya v. State, Ct. App. Op. No. 660 (File No. A-1265), 730 P.2d 172 (1986).Victim’s identification of accused. —
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contact, and there moy hove been as many os fifty separate incidents of sexual abuse. Winther v. State, Ct. App. Op. No. 783 (File No. A-2148), P.2d (1988).Where thero is evidence from which tho trial court could infer that a sentence of incarceration would hnve destroyed a viable family and cause long-term psycho­logical damage to the victim, sentence un­der former AS 11.41.410(a)(4) involving no incarceration is not loo lenient. Stulu v. Morris, Ct. App. Op. No. 364 (File No. 7771), 680 P.2d 1190 (1984).Sentence under former AS 11.41.410(a)(4) for assault held too le­nient. — See Slate v. Rushing, Ct. App. Op. No. 366 (File No. 7777), 680 P.2d 500(1984); State v. Woods, Ct. App. Op. No. 367 (File No. 7779), 680 P.2d 1195 (1984).Given a series of nine assaults of o step­daughter by a stepfather, substantial evi­dence that intercourse was accomplished without consent, nnd the fact that the vic­tim has left tho defendant’s home, a sen­tence of one year of incarceration under former AS 11.41.410(a)(4) was disap­proved nnd a sentence of at least three years recommended. State v. Couey, Ct. App. Op. No. 365 (File No. 7776), 680 P.2d 513 (1984).Remnnd for resentencing for convic­tion under former lnw. — See State v. Covington, Ct. App. Op. No. 557 (File No. A-203), 711 P.2d 1183 (1985).Sentence clearly mistaken. — A sen­tence of 24 years with four years sus­pended, upon conviction of *hree counts of sexual abuse of a minor in the first de­gree, was clearly mistaken, where the

trial court did not address the 10- to 15- year benchmark established in prior deci­sions concerning aggravated cases of sex- uni assault, nnd nothing in the record es­
tablished that a sentenco in excess of 15 yer -b was necessary to protect the public. Mosicr v. State, Ct. App. Op. No. 765 (File No. A-1925), P.2d (1987).

Remand for resentencing. — See I<ewis v. State, Ct. App. Op. No. 536 (File Nos. A-883, A-884), 706 I>.2d 715 (1985); Bodino v. Stnto, Ct. App. Op. No. 708 (File No. A-l 108), 737 P.2d 1072 (1987).Conditions of probation. — Condi­tions of probation restricting defendant from unauthorized contact with his daughter and with other girls under 18- yeara of age were not vague or unduly re­strictive of his constitutionally protected right to freedom of association. Nitz v. State, Ct. App. Op. No. 759 (File No. A-1830), P.2d (lo87).Cited in Higgs v. State, Ct. App. Op. No. 344 (File No. A-46), 676 P.2d 610(1984); Benboe v. State, Ct. App. Op. No. 466 (File No. A-225), 698 P.2d 1230(1985); Dancer v. State, Ct. App. Op. No. 596 (File No. A-941), 715 P.2d 1174(1986); James v. State, Ct, App. Op. No. 733 (File No. A-1154), 739 P.2d 1314(1987); Patterson v. State, Ct. App. Op. No. 761 (File No. A-1278), P. 2d(1987); Kirby v. Stale, Ct. App. Op. No. 767 (File No. A-2091), P.2d (1987); Jager v. State, Ct. App. Op. No. 772 (File No. A-1145), P.2d (1988); James v. State, Ct. App. Op. No. 814 (File No. A-2518), P. 2d (1988).

<

Sec. 11.41.436. S exua l abuse o f  a m in o r in  the second degree,
(a) An offender commits the crime o f sexual abuse o f a m inor in the 
second degree i f

(1) being 16 years o f age or older, the offender engages in sexual 
penetration with a person who is 13 ,14 , or 15 years o f age and at least 
three years younger than the offender, or aids, indues , causes or 
encourages a person who is 1 3 ,14 , or 15 years o f age and at least three 
years younger than the offender to engage in sexual penetration with 
another person;

(2) being 16 years o f age or older, the offender engages in sexual 
contact with a person who is under 13 years o f age or aids, induces, 
causes, or encourages a person under 13 years o f age to engage in 
sexual contact with another person;

(3) being 18 years o f age or older, the offender engages in sexual 
contact with a person who is under 18 years o f age and who

(A) is entrusted to the offender’s care by authority o f law; or
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(B ) is the offender's son or daughter, including an illeg itim ate or 
adopted child, or a stepchild;

(4) being 16 years o f age or older, the offender aids, induces, causes, 
or encourages a person who is under 16 years o f age to engage in 
conduct described in AS 11.41.455(a)(2) —  (6); or

(5) being 18 years o f age or older, the offender engages in sexual 
contact with n person who is under 16 years o f age, and the victim at 
the time o f the offense is

(A) residing as a member o f the social unit in the same household 
as the offender and the offender is in a position o f authority over the 
victim; or

(B) temporarily entrusted to the offender’s care.
(b) Sexual abuse o f a m inor in the second degree is a class B felony. 

(§ 2 ch 78 SLA 1983; am § 4 ch 66 SLA 1988)
Effect o f amendments. — The 1988 

amendment, effective May 28, 1988, in 
subsection (a), deleted "or” at tho end of paragraph (3)(B), added "or” at the end of paragraph (4), and added paragraph (5).

Legislative history reports. — For 
House letter of intent on ch. 66, SLA 1988 (CSHB 237 (Jud)), which amended this 
section, see 1988 House Journal 
2330-2337.

NOTES TO DECISIONS
No culpable mental state required. — Under the current statutory definition of "sexual contact,” the offense of sexual abuse of a minor in tho second degree may properly be established by evidenco prov­ing knowing conduct within the scope of AS 11.81.900(b)(52)(A); no secondary cul­pable mental state need be established with respect to surrounding circum­stances. Van Meter v. State, Ct. App. Op. No. 747 (File No. A-1510), 743 P.2d 385

(1987).Burden of proving exclusions. — If some evidence of justification is advanced in the record, the state must bear the ad­ditional burden of establishing that the defendant’s conduct did not fall within the exclusions of AS 11.81.900(b)(52)(B). Van Meter v. State, Ct. App. Op. No. 747 (File No. A-1510), 743 P.2d 385 (1987).Evidence of prior nssnull held lid- inlHHlldc. — Evidence Lhul defendant had been convicted of sexually assaulting the Biimo victim two years prior to the alleged indictment was admiusible becuuae it in­dicated a significant sexual desire for the specific victim, thus supplying persuasive circumstantial evidence that he had sexu- ully usHaulted the victim. Patterson v, State, Ct. App. Op. No. 681 (File No. A-978), P. 2d (1987).Mental examination of victim. — De­

fendants’ convictions of sexual abuse of a minor in the first degree and sexual abuse of a minor in the second degree were re­versed, where the trial court denied defen­dants’ request for a mental examination of the victims after a psychologist’s testi­mony had placed the children's psycholog­ical characteristics in controversy. Ander­
son v. State, Ct. App. Op. No. 771 (File Nos. A-1056, A-1075), P.2d (1988).Admissibility of evidence. — See Van Meter v. State, Ct. App. Op. No. 747 (File No. A-1510), 743 P.2d 385 (1987).Admission of an investigator’s state­ments concerning defendant’s sexual fantasies and orientation, at defendant’s trial for attempted sexual abuse of a minor in the second degree, was harmless error, where the evidence against defen­dant was substantial and defendant's at­torney dcmnnHtruted the irrelevance of the statements on cross-examination. Ste­vens v. Stale, Ct. App. Op. No. 773 (File No. A-1327), P.2d (1988).Conviction reversed where evidence of prior incident between victim and defendant improperly admitted. — See Johnson v. State, Ct. App. Op. No. 655 (File Nos. A-791, A-794), P.2d(1986).Imposition of direct no-contact or­ders. — Where defendant pleads nolo con-
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(1) being 16 years o f age or older, the offender engages'm sexual 
pertetration w ith a person who is 13, 14, or 15 years o£age and a t least 
three^-years younger than the offender, or aids^imluces, causes or 
encourages a person who is 13, 14, or 15 years ofage and at least three 
years younger than the offender to engage ip-sexual penetration with 
another person;

(2) being 16 yea;s o f age or o ldeiythe offender engages in sexual 
contact w ith a person swho is under' 13 years o f age or aids, induces, 
causes, o r encourages a persojTiinder 13 years o f age to engage in 
sexual contact with anothcfKperson;

(3) being 18 years of^age or older, the offender engages in sexual 
contact with a perspn who is under 18 years o f age and who

(A) is entru.st9d4o the offender’s Care hy authority of law; o r
(B) is the offender’s son or daugh te r including an illeg itim ate or 

adopted child, o r a stepchild; or \
(4) being 16 years o f age or older, the offender aids, induces, causes, 

or encourages a person who is under 16 years o f age to engage in 
conduct described in AS 11.41.455(a)(2) — (6). \
"■ (b) Sexual abuse o f a minor in the second degree'ds a class B felony. 
(§ 2 ch 78 SLA  1983) X

§ 11.41.438 A laska Statutes § 11.41.440
v

NOTES TO DECISIONS
Prior low. — For cases decided under prior law, see notes to AS 11.41.434, Notes to Decisions.

Sec. 11 .41 .438 . S exua l abuse o f  a  m in o r in the third d eg ree , (a) 
An offender commits the crime o f sexual abuse o f a minor in the third 
degree if, being 16 years o f age or older, the offender engages in  sexual 
contact w ith a person who is 13 ,14 , o r 15 years o f age and at lea s t three 
years younger than the offender.

(b) Sexual abuse o f a m inor in the th ird degree is a class C felony. 
(§ 2 ch 78 SLA  1983)

NOTES TO DECISIONS
Prior law. — For cases decided under prior law, see notes to AS 11.41.434, Notes to Decisions.

Sec. 11.41.440. S exu a l abuse o f  a m ino r in the fou rth  deg ree ,
(a) An offender commits the crime o f sexual abuse of a m inor in the 
fourth degree if, being under 16 years o f age, the offender engages in 
sexual penetration or sexual contact with a person who is under 13 
years o f age and at least three years younger than the offender.
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(b) Sexual abuse o f a m inor in the fourth degree is a class A misde­

meanor. (§ 3 ch 166 SLA 1978; am § 9 ch 102 SLA 1980; am § 3 ch 78 
SLA 1983)

Effect of amendments. — The J980 amendment rewrote subsection (a).The 1983 amendment rewrote this sec­tion.Legislative history reports. — For a

report on Chapter 102, SLA 1980 (HCS CSSB 511), see 1980 Senate Journal Supplement, No. 44, May 29,1980, or 1980 House Journal Supplement, No. 79, May 28, 1980.
NOTES TO DECISIONS

Prior law. — For cases decided under prior law, see notes to AS 11.41.434, Notes to Decisions.Applied in Goulden v. State, Ct. App. Op. No. 201 (File No. 0465), 656 P.2d 1218(1983).

Cited in Stores v. State, Sup. Ct. Op. No. 2252 (File No. 3595), 625 P.2d 820 (1980); Hodges v. State, Ct. App. Op. No. 233 (File No. 7330), 660 P.2d 1203 (1983).

Collateral references. — Civil liability for carnal knowledge with actual consent of girl under age of consent, 45 ALR 780; 79 ALR 1229.Assault with intent to ravish or rape consenting female under age of consent, 81 ALR 599.Parent or person in loco parentis, liabil­

ity for rape of minor child, 19 ALR2d 460.
Assault with intent to commit unnatural sex act upon minor as affected by latter's consent, 65 ALR2d 748.Applicability of rape statute covering children of a specified age, with respect to a child who has passed the anniversary date of such age, 73 ALR2d 874.

/
Sec. 11.41.445. G en e ra l p rov is ion s , (a) In  a prosecution under AS

11.41.410 —  11.41.440 it is an affirmative defense that, at the time of 
the alleged offense, the victim was the legal spouse o f the defendant 
unless

(1) the spouses were liv ing apart; or
(2) the defendant caused physical in jury to the victim.
(b) In a prosecution under AS 11.41.410 —  11.41.440, whenever a 

provision o f law defining an offense depends upon a victim ’s being 
under a certain age, it is an affirmative defense that, at the time o f the 
alleged offense, the defendant reasonably believed the victim to be that 
age or older, unless the victim was under 13 years o f age at the time 
o f the alleged offense. (8 3 ch 166 SLA 1978)

Sec. 11.41.450. In cest, (a) A person commits the crime o f incest if, 
being 18 years o f age or older, that person engages in sexual 
penetration with another who is related, either legitimately or 
illegitimately, as

(1) an ancestor or descendant o f the whole or h a lf blood;
(2 ) a brother or sister o f the whole or h a lf blood; or
(3) an uncle, aunt, nephew, or niece by blood.
(b) Incest is a class C felony. (8 3 ch 166 SLA 197S)
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NOTES TO DECISIONS
Death of defendant abated prosecu- 423 P.2d 282 (1967), decided under former tion under former section. Hartwell v. AS 11.40.110.State, Sup. Ct. Op. No. 391 (File No. 704),

Collateral references. — Aiding and abetting offense of incest by one not related to party, 5 ALR 784; 74 ALR 1110; i31 ALR 1322.Relationship created by adoption as within statute regarding incest, 151 ALR 1146.Consent as element of incest, 36 ALR2d 1299.

Sexual intercourse between persons related by half blood, 72 ALR2d 706.Prosecutrix as accomplice or victim, 74 ALR2d 705.Rape, incest as included within charge of. 76 ALR2d 484.
>

Sec. 11.41.455. U n law fu l exp lo ita tion  o f  a m ino r, (a) A person 
commits the crime o f unlaw ful exploitation o f a m inor if, in the state 
and with the intent o f producing a live performance, film , photograph, 
negative, slide, book, newspaper, magazine, or other printed material 
that visually depicts the conduct listed in (1) —  (6) o f this subsection, 
the person knowingly induces or employs a child under 18 years o f age 
to engage in, or photographs, films, or televises a child under 18 years 
of. age engaged in, the following actual or simulated conduct:

(1) sexual penetration;
(2) the lewd touching o f another person’s genitals, anus, or breast;
(3) the lewd touching by another person o f the child’s genitals, anus, 

or breast;
(4) masturbation;
(5) bestiality; or
(6) the lewd exhibition o f the child’s genitals.
(b) A parent, legal guardian, or person having custody or control o f 

a child under 18 years o f age commits the crime o f unlaw ful 
exploitation o f a m inor if, in the state, the person permits the child to 
engage in conduct described in (a) o f this section knowing that the 
conduct is intended to be used in producing a live performance, film , 
photograph, negative, slide, book, newspaper, magazine, or other 
printed material that visua lly depicts the conduct.

(c) Unlawful exploitation o f a m inor is a class B felony. (§ 3 ch 166 
SLA 1978; am § 1 ch 57 SLA 1983)

Cross references. — For crime of dis­tribution of child pornography, see AS11.61.125.Effect of amendments. — The 1983 amendment, in subsection (a), substituted "magazine, or other printed material that visually depicts the conduct listed in (1) —(6) of this subsection, the person" for "or

magazine that depicts such conduct, the person,” substituted "18 years” for "16 years” in two places, and added "the following actual or simulated conduct" to the end, all in the introductory paragraph; substituted "lewd" for "obscene” in para­graphs (2), (3) and (6); and deleted "female” preceding "breast" in paragraph
48
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Effect of amendments. — The 1385 amendment rewroto subsection (a).

NOTES TO DECISIONS
Applied in Jager v. State, Ct. App. Op.No. 772 (File No. A-1145), P.2d(1988).

Sec. 11.41.450. Incest.
NOTES TO DECISIONS

Cited in Theodore v. State, Ct. App. Op.No. 435 (File No. A-554), 692 P.2d 987(1985).

Sec. 11.41.455. U n law fu l exp lo ita tion  o f  a  m inor.
NOTES TO DECISIONS

Conviction and sentence upheld. —See Depp v. State, Ct. App. Op. No. 390 (File No. 7002), 686 P.2d 712 (1984).

Sec. 11.41.470. D e fin ition s. For purposes o f AS 11.41.410 — 
11.41.470, unless the context requires otherwise,

(1) "incapacitated" means temporarily incapable o f appraising the 
nature o f one’s own conduct and physically unable to express unw ill­
ingness to act;

(2) "mentally incapable”  means a person who suffers from a mental 
disease or defect that renders the person incapacle o f understanding 
the nature o f consequences o f the person’s conduct, including the po­
tentia l for harm to that person;

(3) "victim” means the person alleged to have been subjected to 
sexual assault in any degree or sexual abuse o f a m inor in any degree;

(4) "without consent”  means that a person
(A) with or without resisting, is coerced by the use o f force against a 

person or property, or by the express or implied threat o f death, immi­
nent physical in jury, or kidnapping to be inflicted on anyone; or

(B ) is incapacitated as a resu lt o f an act o f the defendant. (§ 3 ch 
166 SLA 1978; am § 5 ch 78 SLA 1983; am § 5 ch 96 SLA 1988)

Revisor’s notes. — Reorganized in Effect of amendments. — The 1988
1988 to alphabetize the defined terms. amendment inserted paragraph (2).
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C hap te r 96

AN ACT
Amending crimes relating to sexual assault as they relate 

to persons who are mentally lncapsb?e.

* Section 1. AS 11.41.410(a) Is repealed and reenacted to read:

(a) A  person commits the crime of sexual assault In the first

degree if,

(1) being any age, the defendant engages in sexual p e n e­

tration with another person without consent of that persons

(2 ) being any age, the defendant attempts to engage In

sexual p c n e t r a d o n  with another person without consent of that person 

and causes serious physical Injury to that peraoni

(3 j being over the age of 18, the defendant engages in

sexual penetration with another person

(A) who the defendant knows Is mentally incapables

and

(B) who is entrusted to the defendant's care 

(1) by authority of laws or

(11) In a facility or program that is required by 

law to be licensed by the Department of Health ond Social 

Services.

Sec- 2. AS 11.41.420(a) Is amended to read:

(a) An offender consults the crime of sexual assault in the

“ccond degree if (THE OFFENDER ENGAGES IN]

( 1) the offender engages In sexual contact with another 

.j. CSHB 545(Jud)
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person without consent of that personi [OR]

(2) being over the ap.e of 18. the offender enf..p^, 

sexual contact (PENETRATION) with a person

(A) who the offender knows is mentally incapably ^  '

(B) who is entrusted to the offender's care

(1) by authority of lawi or

(il) in a facility or program that is requlrnl

law to be licensed by the Department of Health and Sotlij

S ervicest or

(3) being over the age of 18. the offender engsgti U  

sexual penetration with a person who the offender knows is

(A) mentally incapablei (IS SUFFERING FROM A HDHU 

DISORDER OR DEFECT WHICH RENDERS THE PERSON INCAPABLE OF APPRAH' 

ING THE NATURE OF THE CONDUCT UNDER CIRCUMSTANCES IN WHICH » 

PERSON WHO IS CAPABLE OF APPRAISING THE NATURE OF THE C0NDIK1 

WOULD NOT ENGAGE IN SEXUAL PENETRATION)i or

(B) (IS) incapacitated.

* Sec. 3. AS 11.61 is amended by adding a new section to read:

Sec. 11.41 625. SEXUAL ASSAULT IN THE THIRD DEGREE. <*> *
offender commits the crime of sexual assault in the third degree

vH*
being over the age of 18, the offender engages in sexual contac 

a person who the offender knows is

(1) mentally incapable) or

of ***
(2) temporarily Incapable of appraising the nature  ̂

person's conduct nnd is physically unable to express unvll 1 lnRnc* 

a c t .

(b) Sexual assault in the third degree in a class C felony'

* Sec. 4. AS 11.41 is amended by adding a new section to read:

half
Sec. 11 .41 .432. DEFENSE. It is a defense to a crime c 

CSHB 545(Jud) -2-

r

under AS 11.41.410(a)(3). 11.41.420(A)(2), 11.41.420(a)(3), or 11.41.-

425 that the offender is

(1) mentally incapablei or

(2) married to the person and neither party has filed with

the court for a separation, divorce, or dissolution of the marriage.

* Sec. 5. AS 11.41.470 is amended by adding a new paragraph to read:

(4) "mentally incapable" means a person who suffers from a

mental disease or defect that renders the person Incapable of under­

standing the nature or consequences of the person's conduct, including

the potential for harm to that person.

Chapter 96
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Sec. 11.41.330. Custod ia l in te rfe rence in the second degree.
NOTES TO DECISIONS

Protracted period. — See note under State, Ct. App. Op. No. 468 (File No. same catchline, AS 11.41.320, Gerlach v. A-501), 699 P.2d 358 (1985).

Sec. 11.41.370. D e fin itions.
NOTES TO DECISIONS

Cited in Geriuch v. State, Ct. App. Op. No. 468 (File No. A-501), 699 P.2d 358(1985).

A rtic le  4. Sexua l O ffenses.
Section
410. Sexual assault in the first degree 
420. Sexual assault in the second degree 
425. Sexual assault in the third degree 432. Defense
434. Sexual abuse of a minor in the first degree

Section
436. Sexual abuse of a minor in the sec­

ond degree 
443. Spousal relationship no defense 
445. General provisions 470. Definitions

Sec. 11.41.410. S exua l assau lt in  the f i r s t  degree , (a) A person 
commits the crime o f sexual assault in the first degree if,

(1) being any age, the defendant engages in sexual penetration 
with another person without consent o f that person;

(2) being any age, the defendant attempts to engage in sexual pene­
tration with another person without consent o f that person and causes 
serious physical in jury to that person;

(3) being over the age o f 18, the defendant engages in sexual pene­
tration with another person

(A) who the defendant knows is mentally incapable; and
(B) who is entrusted to the defendant’s care
(i) by authority o f law; or
(ii) in a facility or program that is required by law to be licensed by 

the Department o f Health and Social Services.
(b) Sexual assault in the first degree is an unclassified felony and is 

punishable as provided in AS 12.55. (§ 3 ch 166 SLA 1978; am § 8 ch 
102 SLA 1980; am § 6 ch 143 SLA 1982; am § 10 ch 78 SLA 1983; am 
§ 1 ch 96 SLA 1988)

Effect of amendments. — The 1988 amendment repealed and reenacted sub­section (a), which formerly related to the same subject matter.Legislative history reports. — For

legislative letter of intent relating to the 
amendments to (a) of this section by ch. 
96, SLA 1938 (CSHB 545 (Jud)), see 1988 House Journal 3065.
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<

<

Sentence under former subsection(a)(4) held excessive. — See Carlson v. State, Ct. App. Op. No. 448 (File No. A-346), 696 P.2d 178 (1985).Sentence under former subsection(b) and AS 11.31.100 held excessive. — See Bolhouse v. State, Ct. App. Op. No. 402 (File No. 7665), 687 P.2d 1166 (1984); Hancock v. State, Ct. App. Op. No. 518 (File No. 7818), 706 P.2d 1164 (1985) (de­cided under section as it read before 1982 amendment).Sentence for assault with intent to rape upheld. — See Fomin v. State. Sup. Ct. Op. No. 2214 (File No. 5013), 619 P.2d 718 (1980).Sentence for rape upheld. See Soper v. State, Ct. App. Op. No. 675 (File No. A-583), 731 P.2d 587 (1987).Conditions of probation. — Condi­tions of probation restricting defendant from unauthorized contact with his daughter and with other girls under 18 years of age were not vague or unduly re­strictive of his constitutionally protected right to freedom of association. Nitz v. State, Ct. App. Op. No. 759 (File No. A-1830), P.2d (1987).Applied in Barry v. State, Ct. App. Op. No. 334 (File No. 7195), 675 P.2d 1292(1984); Fox v. State, Ct. App. Op. No. 394

(File No. 7483), 685 P.2d 1267 (1984); TotcmofT v. State, Ct. App. Op. No. 718 (File No. A-1751), P.2d (1987); Covington v. Stntc, Ct. App. Op. No. 766 (File No. A-2158), P.2d (1987).Cited in D.G. v. State, Ct. App. Op. No. 
811 (File No. A-2431), P.2(' (1988).

II. FORMER LAW.
C. Procedure.

Conviction for rnpe upheld. — See Kvasnikoff v. State, Ct. App. Op. No. 314 (File No. 5588), 674 P.2d 302 (1983).Conviction and sentence for rape upheld. — See Morgnn v. State, Ct. App. Op. No. 320 (File No. 6991), 673 P.2d 897(1983).Conviction reversed. — Convictions for lewd and lascivious acts toward chil­dren under former AS 11.15.134(a) and for rape under former AS 11.15.120(a) were reversed where evidence admitted con­cerning alleged assaults on victims other than those in the case at hand was im­proper propensity evidence; neither intent nor identity were at issue, and the acts did not constitute an admissible common scheme or plan or prove facts in dispute. Bolden v. State, Ct. App. Op. No. 632 (File No. A-754), P.2d (1986).

Sec. 11.41.420. S exua l a ssau lt in  the second deg ree , (a) An of­
fender commits the crime o f sexual assault in the second degree i f

(1) the offender engages in sexual contact with another person 
without consent o f that person;

(2) being over the age o f 18, the offender engages in sexual contact 
with a person

(A) who the offender knows is m enta lly incapable; and
(B) who is entrusted to the offender’s care
(i) by authority o f law; or
(ii) in a facility or program that is required by law to be licensed by 

the Department o f Health and Social Services; or
(3) being over the age o f 18, the offender engages in sexual penetra­

tion with a person who the offender knows is
(A) mentally incapable; or
(B ) incapacitated.
(b) Sexual assault in the second degree is a class B felony. (§ 3 ch 

166 SLA 1978; am § 1 ch 78 SLA 1983, am § 2 ch 96 SLA 1988)
Effect of amendments. — The 1988 

amendment, in subsection (a), deleted 
"the offender engages in” at the end of the introductory language, added "the of­

fender engages in” at the beginning of 
paragraph (1), deleted "or" at the end of paragraph (1), rewrote paragraph (2), and 
added paragraph (3).
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Legislative history reports. — For 9(1, SLA 1988 (CSHB 545 (Jud)), see 1988 legislative leltor of intent relating to the House Journal 3065. amendments to (a) of this section by ch.

NOTES TO DECISIONS
Evidence.Exclusion of expert testimony regarding problems in evaluating the accuracy of eyewitness testimony was reversible error, where the case turned on tho testi­mony of a singlo witness — tho victim, the excluded testimony was central lo tho de­fense, and it could not be said that its ex­clusion did not appreciably alTect the jury’s verdict. Skamarocius v. State, Ct. App. Op. No. 671 (File No. A-10G8), 731 P.2d 63 (1987).Instructions. Tho trial judge did not err in failing to give an instruction on as­sault in the fourth degree as a lesser-in­cluded offense to the two counts of sexual assault in the second degree where any assault occurred after the consensual sex­ual contact, Reischman v. State, Ct. App. Op. No. 760 (File No. A-1150), P.2d(1987).For sufficiency of instructions on inca­pacity of victim, see Dexter v. State, Ct. App. Op. No. 302 (File No. 6741), 675 P.2d 144 (1983).Instruction regarding defendant’s awareness of victim’s lack of consent to sexual contact held erroneous. — See Reischman v. State, Ct. App. Op. No. 760 (File No. A-1150), P.2d (1987).
Lesser included offense. — Assault in the fourth degree is a lesser-included of­fense of first or second-degi ee sexual as­sault in which the defendant claims that sexual contact was consensual, and there is some evidence to show that the defen­dant assaulted the victim. Reischman v.

State, Ct. App. Op. No. 760 (File No. A-1150), P.2d (1987).Conviction reversed because of In­sufficient evidence. — See Brower v. State, Ct. App. Op. No. 656 (File No. A-71G), P. 2d (1986).Conviction and sentence upheld. — Seo Contreras v. State, Ct, App. Op. No. 328 (File Nos. 6797-6799), 675 P.2d 654(1984).Sentence hold clearly mistaken. — Sentence of eight years with one year sus­pended for a first offender convicted of as­sault in the Becond degree wns clearly mistaken. Benboe v. State, Ct. App. Op. No. 466 (File No. A-225), 698 P.2d 1230(1985).Trial court exceeded scope of sen­tencing powers hy ordering defendant to attend u sexual offender rehabilitation program while incarcerated, where the or­der w o b  set out as a separate provision of the written judgment and not as a condi­tion of probation, and any fnilure to abide by the order could not have served as a predicate for a firding of criminal con­tempt. Benboe v. State, Ct. App. Op. No. 711 (File No. A-1529), 738 P.2d 356 (1987); Cavanaugh v. State, Ct. App. Op. No. 810 (File No. A-1530), P.2d(1988).Cited in Bolhouse v. State, Ct. App. Op. No. 402 (File No. 7665), 687 P.2d 1166 (1984); James v. State, Ct. App. Op. No. 733 (File No. A-1154), 739 P.2d 1314 (1987); James v. State, Ct. App. Op. No. 814 (File No. A-2318), P.2d (1988).

Sec. 11.41.425. Sexua l a ssau lt in the th ird  deg ree , (a) An of­
fender commits the crime o f sexual assault in the third degree i f  being 
over the age o f 18, the offender engages in sexual contact with a 
person who the offender knows is

(1) m entally incapable; or
(2) temporarily incapable o f appraising the nature o f the person’s 

conduct and is physically unable to express unwillingness to act.
(b) Sexual assault in the third degree is a class C felony. (§ 3 ch 96 

SLA 1988)
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Sec. 11.41.432. Defense. It is a defense to a crime charged under 
AS 11.41.410(a)(3), 11.41.420(a)(2), 11.41.420(a)(3), or 11.41.425 that 
the offender is

(1) mentally incapable; or
(2) married to the person and neither party has filed with the court 

for a separation, divorce, or dissolution o f the marriage. (§ 4 ch 90 
SLA 1988)

Sec. 11.41.434. Sexua l abuse o f  a m in o r in  the fir s t  degree, (a) 
An offender commits the crime o f sexual abuse o f a m inor in the first 
degree i f

(1) being 16 years o f age or older, the offender engages in sexual 
penetration with a person who is under 13 years o f age or aids, in­
duces, causes, or encourages a person who is under 13 years o f age to 
engage in sexual penetration with another person;

(2) being 18 years o f age or older, the offender engages in sexual 
penetration with a person who is under 18 years o f age and who

(A) is entrusted to the offender’s care by authority o f law; or
(B ) is the offender’s son or daughter, including an illegitimate or 

adopted child, or a stepchild; or
(3) being 18 years o f age or older, the offender engages in sexual 

penetration with a person who is under 16 years o f age, and the victim 
at the time o f the offense is

(A) residing as a member o f the social unit in the same household 
as the offender and the offender is in a position o f authority over the 
victim; or

(B ) temporarily entrusted to the offender’s care.
(b) Sexual abuse o f a minor in the first degree is an unclassified 

felony and is punishable as provided in AS 12.55. (§ 2 ch 78 SLA 
1983; am § 3 ch 66 SLA 1988)

Effect of amendments. — The 1988 Legislative history reports. — Foramendment, effective May 28, 1988, in House letter of intent on ch. 66, SLA 1988subsection (a), deleted "or” at the end of (CSHB 237 (Jud)), which amended thisparagraph (1), added "or" at the end of section, see 1988 House Journalparagraph (2)(B), and added paragraph 2330-2337.
(3).

NOTES TO DECISIONS
Editor’s notes. — Some of the coses under hearsay exception. — The V ic -cited in the notes below were decided un- tim's statement to a prosecution witness,

der former AS 11.41.410(a)(4), which pro- made two or three days after the incident,vided that a person 18 years of age or that the victim's lather came into her bedolder who engaged in sexual penetration while she was undressed and "did some-with another person under 18 years of age thing wrong" was admissible under the
who was entrusted to his care by author- first-complaint hearsay exception,
ity of law or was his child committed sex- Nusunginya v. State, Ct. App. Op. No. 660ual assault in the first Jegrce. (File No. A-126S), 730 P.2d 172 (1986).Victim’s statement held admissible Victim's identification of accused. —
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contort, nnd there may have been aa many an fifty separate incidents of sexual abuse. Winther v. Stnte, Ct. App. Op. No. 783 (File No. A-2148), P.2d (1988).Where there is evidence from which the trial court could infer that a sentence of incarceration would have destroyed a viable family ,'nd cause long-term psycho­logical damage to the victim, sentence un­der former AS 11.41.410(a)(4) involving no incarceration is not too lenient. Slulu v. Morris, Ct. App. Op. No. 364 (File No. 7771), 680 P.2d 1190 11984).Sentence under former AS 11.41.410(a)(4) for assault held too le­nient. — See State v. Rushing, Ct, App. Op. No. 366 (File No. 7777), 680 P.2d 500(1984); State v. Woods, Ct. App. Op. No. 367 (File No. 7779), 680 P.2d 1195 (1984).Given a series of nine assaults of a step­daughter by a Btepfather, substantial evi­dence that intercourse was accomplished without consent, and the fact that .1.2 vic­tim has left the defendant’s home, a sen­tence of one year of incarceration under former AS 11.41.410(a)(4) was disap­proved and a sentence of at least three years recommended. State v. Couey, Ct. App. Op. Nr J65 (File No. 7776), 680 P.2d 513 (1984).Remand for resentencing for convic­tion under former law. — See State v. Covington, Ct. App. Op. No, 557 (File No. A-203), 711 P.2d 1183 (1985).Sentence clearly mistaken. — A sen­tence of 24 years with four years sus­pended, upon conviction of three counts of sexual abuse of a minor in the first de­gree, was clearly mistaken, where the

trial court did not address the 10- to 15- year benchmark established in prior deci­sions concerning aggravated cases of sex­
ual assault, and nothing in the record es­tablished that a sentence in excess of 15 years was necessary to protect the public. Mosier v. State, Ct. App. Op. No. 765 (File No. A-1925), P.2d (1987).

Remand for resentencing. — Seel.ewiB v. State, Ct. App. Op. No. 536 (File Nos. A-883, A-884), 706 P.2d 715 (1985); Bodine v. State, Ct. App. Op. No. 708 (File No. A-l 108), 737 P.2d 1072 (1987).Conditions of probation. — Condi­tions of probation restricting defendant from unauthorized contact with his daughter and with other girls under 18- years of age were not vague or unduly re­strictive of his constitutionally protected right to freedom of association. Nitz v. State, Ct. App. Op. No. 759 (File No. A-1830), P.2d (1987).Cited in Higgs v. State, Ct. App. Op. No. 344 (File No. A-46), 676 P.2d 610(1984); Benboe v. State, Ct. App. Op. No. 466 (File No. A-225), 698 P.2d 1230(1985); Dancer v. State, Ct. App. Op. No. 596 (File No. A-941), 715 P.2d 1174(1986); James v. State, Ct. App. Op. No. 733 (File No. A-1154), 739 P.2d 1314(1987); Patterson v. State, Ct. App. Op. No. 761 (File No, A-I27B), P.2d(1987); Kirbv v. State, Ct. App. Op. No. 767 (File No. A-2091), P.2d (1987); Jager v. State, Ct. App. Op. No. 772 (File No. A-1145), P.2d (\988); James v. State, Ct. App. Op. No. 814 (File No. A-2318), P.2d (1988).
Sec. 11.41.436. Sexua l abuse o f a m in o r in  the second decree ,

(a) An offender commits the crime o f sexual abuse o f a m inor in the 
second degree i f

(1) being 16 years o f age or older, the offender engages in sexual 
penetration with a person who is 13 ,14 , or 15 years o f age and at least 
three years younger than the offender, or aids, induces, causes or 
encourages a person who is 13 ,14 , or 15 years o f age and at least three 
years younger than the offender to engage in sexual penetration with 
another person;

(2) being 16 years o f age or older, the offender engages in sexual 
contact with a person who is under 13 years o f age or aids, induces, 
causes, or encourages a person under 13 years o f age to engage in 
sexual contact with another person;

(3) being 18 years o f age or older, the offender engages in sexual 
contact with a person who is under 18 years o f age and who

(A) is entrusted to the offender’s care by authority o f law; or
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(B ) is the offender’s son or daughter, including an illegitimate or 
adopted child, or a stepchild;

(4) being 16 years o f age or older, the offender aids, induces, causes, 
or encourages a person who is under 16 years o f age to engage in 
conduct described in AS 11.41.455(a)(2) —  (6); or

(5) being 18 years o f age or older, the offender engages in sexual 
contact with a person who is under 16 years o f age, and the victim at 
the time o f the offense is

(A) residing as a member o f the social unit in the same household 
as the offender and the offender is in a position o f authority over the 
victim; or

(B ) temporarily entrusted to the offender’s care.
(b) Sexual abuse o f a minor in the second degree is a class B felony. 

(§ 2 ch 78 SLA 1983; am § 4 ch 66 SLA 1988)
Effect of amendments. — The 1988 

nmendmen’ . ■ ffective May 28, 1988, in 
subsectio-, (;».'• deleted "or" at the end of paragrapu taKB), added "or" at the end of paragraph (4), and added paragraph (5).

Legislative history reports. — For 
House letter of intent on ch. 66, SLA 1988 
(CSHB 237 (Jud)), which amended this 
section, see 1988 House Joumul 
2330-2337.

NOTES TO DECISIONS
No culpable montal state required. 

— Under the current statutory definition of "sexual contact," the offense of sexual abuse of a minor in the second degree may properly bo established by evidence prov­ing knowing conduct within the scope of AS 11.81 900(b)(52)(A); no secondary cul­pable mental state need be established with respect to surrounding circum­stances. Van Meter v. State, Ct. App. Op. No. 747 (File No. A-1510), 743 P.2d 385(1987).Burden of proving exclusions. — If some evidence of justification is advanced in the record, the state must bear the ad­ditional burden of establishing that the defendant’s conduct did not fall within the exclusions of AS 11.81.900(b)(52)(B). Van Meter v. State, Ct. App. Op. No. 747 (File No. A-1510), 743 P.2d 385 (1987).Evidence of prior OHHnull held ad­missible. — Evidence that defendant had been convicted of 6exually assaulting the sumo victim two years prior lo the ullcged indictment was admissible because il in­dicated a significant sexual deitire for the specific victim, thus supplying persuasive circumstantial evidence that he had sexu­ally assaulted the victim. Patterson v. State, Ct. App. Op. No. 681 (File No. A-978), P.2d (1987).
Mental examination of victim. — De­

fendants’ convictions of sexual abuse of a 
minor in the first degree and sexual abuse of a minor in the second degree were re­
versed, where the trial court denied defen­dants’ request for a mental examination of the victims after a psychologist's testi­mony had placed tho children's psycholog­ical characteristics in controversy. Ander­
son v. State, Ct. App. Op. No. 771 (File Nos, A-1056, A-1075), P.2d (1988).

Admissibility of evidence. — See Van Meter v. State, Ct. App. Op. No, 747 (File No. A-1510), 743 P.2d 385 (1987).Admission of an investigator’s state­ments concerning defendant’s sexual fantasies and orientation, at defendant's trial for attempted sexual abuse of a minor in the second degree, was harmless error, where the evidence against defen­dant was substantial and defendant's at­torney demonstrated the irrelevance of the statements on cross-examination. Ste­vens v. Stale, Ct. App. Op. No. 773 (File No. A-1327), P.2d (1988).Conviction reversed where evidence of prior incident between victim nnd defendant improperly admitted. — See •Johnson v. State, Ct. App. Op. No, 655 (File Nos. A-791, A-794), P.2d(1986).
Imposition of direct no-contact or­ders. — Where defendant pleads nolo con-
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(1 ) being 16 years o f age or oldsr, the offender engagca'fn sexual 
penetration with a person who is 13 ,14 , or 15 years o f^ fe  and at least 
three'years younger than the offende-, or aids.^iriduces, causes or 
encourages a person who is 13 ,14 , or IL  years opage and at least three 
years younger than the offender to engage ip'sexual penetration with 
another person^

(2) being 16 years o f age or o lderythe offender engages in sexual 
contact with a person.who is under 13 years o f age or aids, induces, 
causes, or encourages a'person/ under 13 years o f age to engage in 
sexual contact with anothc*Kperson;

(3) being 18 years o^dge o r  older, the offender engages in sexual 
contact with a person'who is under 18 years o f age and who

(A) i3 cntrusted'to the offender’s bare by authority o f law; or
(B ) is the offender’s son or daughters including an illegitimate or 

adopted child, o r a stepchild; or \
(4) being 16 years o f age or older, the offehder aids, induces, causes, 

or encourages a person who is under 16 years o f age to engage in 
conduct described in AS 11.41.455(a)(2) —  (6). \

(b) Sexual ubuBC o f a m inor in the second degreeds a class B felony. 
(§ 2 ch 78 SLA 1983) v

§ 11.41.438 A laska Statutes § 11.41.440

NOTES TO DECISIONS
Prior law. — For cases decided under prior law, see notes to AS 11.41.434, NoteB to Decisions.

Sec. 11.41.438. S exu a l abuse o f  a m in o r in  the th ird  degree, (a) 
An offender commits the crime o f sexual abuse o f a m inor in the third 
degree if, being 16 years o f age or older, the offender engages in sexual 
contact with a person who is 13 ,14 , or 15 years o f age and at least three 
years younger than the offender.

(b) Sexual abuse o f a m inor in the third degree is a class C felony. 
(§ 2 ch 78 SLA 1983)

NOTES TO DECISIONS
Prior law. — For cases decided under prior law, see notes to AS 11.41.434, Notes to Decisions.

Sec. 11.41.440. S exu a l abuse o f  a m ino r in  the fo u rth  deg ree ,
(a) An offender commits the crime o f sexual abuse o f a minor in the 
fourth degree if, being under 16 years o f age, the offender engages in 
sexual penetration or sexua; contact with a person who is under 13 
years o f age and at least three years younger than the offender.
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(b) Sexual nbuse of a m inor in the fourth degree is a class A misde­

meanor. (§ 3 ch 166 SLA 1978; am § 9 ch 102 SLA 1980; am § 3 ch 78 
SLA 1983)

E ffect o f am endm ent!). — The 1980 
am endm ent rewrote subsection (a).

The 1983 am endm ent rewrote th is sec­
tion.

L eg isla tive  h is to ry  re p o r ts . — For a

report on C hapter 102, SLA 1980 (HCS 
CSSB 511), see 1980 Senate Journal 
Supplem ent, No. 44, May 29,1980, or 1980 
House Jou rnal Supplement, No. 79, May 
28, 1980.

NOTES TO DECISIONS

P r io r  Inw. — For cases decided under 
prior law, see notes to AS 11.41.434, Notes 
to Decisions.

A pp lied  in Goulden v. S tate, Ct. App. 
Op. No. 201 (File No. 6465), 656 P.2d 1218
(1983).

C ited  in Stores v. S tate, Sup. Ct. Op. No. 
2252 (File No. 3595), 625 P.2d 820 (1980); 
Hodges v. S tate, Ct. App. Op. No. 233 (File 
No. 7330), 660 P.2d 1203 (1983).

C o lla te ra l re fe ren ces . — Civil liability  ity for rope of minor child, 19 ALR2d 460.
for carnal knowledge with actual consent A ssault with in ten t to commit
of girl under age of consent, 45 ALR 780; unna tu ra l jex act upon minor as affected
79 ALR 1229. by la tte r’s consent, 65 ALR2d 748.

A ssault w ith in ten t to ravish or rape Applicability of rape sta tu te  covering
consenting female under age of consent, 81 children of a specified age, with respect to
ALR 599. a child who has passed the anniversary

P aren t or person in loco parentis, liabil- date of such age, 73 ALR2d 874.

/
Sec. 11.41.445. G en e ra l p ro v is io n s , (a) In a prosecution under AS

11.41.410 — 11.41.440 it is an  affirm ative defense that, a t the time of 
the alleged offense, the victim  was the legal spouse of the defendant 
unless

(1) the spouses were living apart; or
(2) the defendant caused physical injury to the victim.
(b) In a prosecution under AS 11.41.410 — 11.41.440, whenever a 

provision of law defining an offense depends upon a victim’s being 
under a certain  age, it is an affirm ative defense that, a t the time of the 
alleged offense, the defendant reasonably believed the victim to be th a t 
age or older, unless the victim  was under 13 years of age a t the time 
of the alleged offense. (§ 3 ch 166 SLA 1978)

Sec. 11.41.450. In ces t, (a) A person commits the crime of incest if, 
being 18 years of age or older, th a t person engages in sexual 
penetration w ith another who is related, e ither legitim ately or 
illegitim ately, as

(1) an ancestor or descendant of the whole or ha lf blood;
(2) a brother or sister of the whole or h a lf  blood; or
(3) an uncle, aunt, nephew, or niece by blood.
(b) Incest is a class C felony. (§ 3 ch 166 SLA 1978)
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N O TES TO D EC ISIO N S

D cnth o f  d e fe n d a n t a b a te d  p ro secu - -123 P.2d 282 (1907). decided under former 
tion  u n d e r  fo rm er sec tion . H artw ell v. AS 11.<10.110.
State, Sup. Ct. Op. No. 391 (File No. 704),

C o lla tera l re fe ren ces . — Aiding and 
abetting ofTense of incest by one not 
related to party, 5 ALR 784; 74 ALU 1110; 
131 ALR 1322.

Relationship creoted by adoption as 
within sta tu te  regarding incest, 151 ALR 
1146.

Consent os elem ent of incest, 36 ALR2d 
1299.

Sexual intercourse between persons 
related by half blood, 72 ALR2d 706.

Prosacutrix as accomplice or victim, 74 
ALR2d 705.

Rape, incest as included within charge 
of. 76 ALR2d 484.

Sec. 11.41.455. U n law fu l e x p lo ita tio n  o f  a  m in o r, (a) A person 
commits the crime of unlaw ful exploitation of a m inor if, in the sta te  
and with the in ten t of producing a live performance, film, photograph, 
negative, slide, book, newspaper, magazine, or other printed m aterial 
th a t visually depicts the conduct listed in (1) — (6) of th is subsection, 
the person knowingly induces or employs a child under 18 years of age 
to engage in, or photog ^nhs, films, or televises a child under 18 years 
of age engaged in, the following actual or sim ulated conduct;

(1) sexual penetration;
(2) the lewd touching of another person’s genitals, anus, or breast;
(3) the lewd touching by another person of the child’s genitals, anus, 

or breast;
(4) m asturbation;
(5) bestiality; or
(6) the lewd exhibition of the child’s genitals.
(b) A parent, legal guardian, or person having custody or control of 

a child under 18 years of age commits the crime of unlawful 
exploitation of a minor if, in the state, the person perm its the child to 
engage in conduct described in (a) of th is  section knowing th a t the 
conduct is intended to be used in producing a live performance, film, 
photograph, negative, slide, book, newspaper, magazine, or other 
printed m aterial th a t visually depicts the conduct.

(c) Unlawful exploitation of a minor is a  class B felony. (§ 3 ch 166 
SLA 1978; am § 1 ch 57 SLA 1983)

C ross re fe ren ces. — For crime of dis­
tribution of child pornography, see AS
11.61.125.

E ffec t of am en d m en ts . — The 1983 
amendment, in subsection (a), substitu ted  
"magazine, or other printed m ateria l th a t 
visually depicts the conduct listed in  (1) —
(6) of this subsection, the person” for "or

m agazine th a t depicts such conduct, the 
person," substituted "18 years" for "16 
years" in two places, and added "the 
following actual or sim ulated conduct" to 
the end, all in the introductory paragraph; 
substitu ted  "lewd" for "obscene" in p a ra ­
graphs (2), (3) and (6); and deleted 
"female" preceding "breast” in paragraph
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E ffec t o f am en d m en ts . — The 1985 

um endm ent rew rote subsection (a).

NOTES TO DECISIONS

A p p lied  in Ja g e r  v. S tate, Ct. App. Op.
No 772 (File No. A -l 145), P.2d

(1988).

Sec. 11.41.450. In ces t.

NOTES TO DECISIONS

C ited  in Theodore v. S tate, Ct. App Op.
Mo. 435 (File No. A-554), 692 P.2d 987 
(1985).

Sec. 11.41.455. U n law fu l e x p lo ita tio n  o f  a  m in o r.

NOTES TO DECISIONS

C onviction and sen tence upheld. —
See Depp v. S tate, Ct. App. Op. No. 390 
(File No. 7002), 686 P.2d 712 (1984).

Sec. 11.41.470. D efin itions. For purposes of AS 11.41.410 — 
11.41.470, unless the context requires otherwise,

(1) "incapacitated” means tem porarily incapable of appraising the 
natu re  of one’s own conduct and physically unable to express unw ill­
ingness to act;

(2) "m entally incapable” m eans a person who suffers rrom .a m ental 
disease or defect th a t  renders the person incapable of understanding 
the natu re  of consequences of the  person’s conduct, including the  po­
ten tia l for harm  to th a t person;

(3) "victim” m eans the person alleged to have been subjected to 
sexual assault in any degree or sexual abuse of a  m inor in any degree;

(4) "w ithout consent” m eans th a t a person
(A) with or w ithout resisting, is coerced by the use of force against a 

person or property, or by the express or implied th re a t of death, imm i­
nent physical injury, or kidnapping to be inflicted on anyone; or

(B) is incapacitated as a resu lt of an act of the  defendant. (§ 3 ch 
166 SLA 1978; am § 5 ch 78 SLA 1983; am § 5 ch 96 SLA 1988)

R ev iso r’s n o tes . — Reorganized in E ffec t o f  am e n d m e n ts . — The 1988
1980 to alphabetize the defined term s. am endm ent inserted paragraph  (2).




