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benefits, and the payment of spousal maintenance [SUPPORT], if any,

and the tax consequences resulting from these payments; the agreement
QctX Ztzs' aSSbAs J

must be fair and just and take into consideration the factors listed

in AS 25.24.160(a)(2) and (4) so that the economic effect of disso-

lution is fairly allocated; and

(4) the spouses have agreed as to thepayment of all unpaid
obligations incurred by either or both of them, and as to payment of
obligations incurred jointly in the future.

(b) A husband or wife may separately petition for dissolution of
their marriage under AS 25.24.200 - 25.24.260 if the following con-
ditions exist at the time of filing the petition:

(1) incompatibility of temperament, as evidenced by extend-
ed absence or otherwise, has caused the irremediable breakdown of the
marriage;

(2) the petitioning spouse has been unable to ascertain the
other spouse's position in regard to the dissolution of their marriage
and in regard to the fair and just division of property, including
retirement benefits, spousal maintenance, payment of debts, and cus-
tody, support and visitation because the whereabouts of the other
spouse is unkncon to the petitioning spouse after reasonable efforts

[Tkfl. ftsofi& Aj «*<E? spou-scJL
have been made to locate the absent spouse; and iwAo

CIKAXA. a-57A&~S ~—j
(3) the other spouse cannot be personally served with
process inside or outside the state.

(c) Except as provided in AS 25.24.220(i), [NOTHING IN THIS
SECTION PROHIBITS] a spouse who has been personally served with a copy
of a petition filed [MADE] under (a) of this section may execute [FROM
EXECUTING] an appearance, waiver of time to answer, and waiver of
notice of hearing. The appearance and waivers must [SHALL] include an

acknowledgment signed before an officer authorized to administer an

-7- SCS CSHB 195(Jud)
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oath or affirmation that the spouse being served has read the peti-
tion; assents to the terms relating to custody of the children, child
support, visitation, spousal maintenance taking into consideration the
f;cizﬂga'listed in AS 25.24.160(a)(2), [SUPPORT] and [RESULTANT] tax
consequences, division of property, including retirement benefits and
[ " <tsceAriji

taking into consideration tne factors listed in AS 25.24.160(a)(4),
and allocation of debts; agrees that the conditions otherwise required
by (a) of this section exist; agrees that the petition constitutes the
entire agreement between the parties; understands fully the nature and
consequences of the action; and is not signing the appearance and
waivers under duress or coercion.

(d) The action created under this section is separate from the
action created by AS 25.24.010. The procedures prescribed by AS 25.-
24.200 - 25.24.260 do not apply fo an action brought under AS 25.24.-
010, nor do procedures prescribed under AS 25.24.010 - 25.24.180 apply
to n action filed [BROUGHT] under this section, except as specifical-
ly provided.

* Sec. 8. AS 25.24.200 is amended by adding a new subsection to read:

(e) Spousal maintenance and a division of property must fairly
allocate the economic effect of dissolution and take into consid-

[ccve-e/* (tESt.+0
eration the factors listed in AS 25.24.160(a)(2) and (4).
* Sec. 9. AS 25.24.210(d) is amended to read:

(d) The petition shall request that the marriage be dissolved
and that the [PRIOR] name of a spouse be changed [RESTORED], if de-
sired by that spouse.

* Sec. 10. AS 25.24.210(e) is repealed and reenacted to read:

(e) If the petition is filed by both spouses under AS 25.24.-

200(a), the petition must state in detail the terms of the agreement

between the spouses concerning the custody of children, child support,

SCS CSHB 195(Jud) -8-



visitation, spousal maintenance and tax consequences, if any, and fair
and just division of property, including retirement benefits. Agree-
ments on spousal maintenance and property division must farrly allo-
cate the economic effect of dissolution and take into consideration
the factors listed in AS 25.24.160(a)(2) and (4). In addition., the
petition must state

(1) the respective occupations of the petitioners;

(2) the income, assets, and liabilities of the respective
petitioners at the time of filing the petition;

(3) the date and place of the marriage;

(4) the name, date of birth, and current custodial status
of each minor child born of the marriage or adopted by the petition-
ers ;

(5) whether the wife is pregnant;

(6) whether either petitioner requires medical care or
treatment;

(7) whether a domestic violence complaint has been filed
during the marriage by a member of the household;

(8) whether either petitioner has received the advice of
legal counsel regarding a divorce or dissolution;

(9) other facts and circumstances that the petitioners
believe should be considered;

(10) that the petition constitutes the entire agreement
between the petitioners; and

(11) any other relief sought by the petitioners.

Sec. IlI. AS 25.24.220(b) is repealed and reenacted to read:

(b) Except as provided in (i) of this section, if the petitior
is filed by both spouses under AS 25.24.200(a), both spouses shall
attend the hearing personally and not through counsel. However, if

-9- SCS CSHB 195(Jud)
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the petition is not subject to (i) of this section, a spouse who
complies with AS 25.24.200(c) is not required toattend the hearing.
Either spouse may have counsel at the hearing.
Sec. 12. AS 25.24.220(c) is amended to read:

(c) If the petition is filed [BROUGHT] by one spouse under
AS 25.24.200(b), that spouse shall submit proof of diligent inquiry as
to the whereabouts of the absent spouse and provide notice by publica-
tion, posting, or other means as ordered by the court under [IN ACCOR-
DANCE WITH] the Alaska Rules of Civil Procedure.
Sec. 13. AS 25.24.220(d) is amended to read:

(d) If the petition is filed [BROUGHT] by both spouses under
AS 25.24.200(a), the court shall examine the petitioners or petitioner
present and consider whether

(1) the spouses fully wunderstand the nature and conse-
quences of their action;

(2) the written agreements between the spouses concerning
child custody, child support, and visitation are [FAIR,] just [, AND
EQUITABLE] as between the spouses and in the best interests of the
children of the marriage;

(3) the written agreements between the spouses relating to
the division of property, including retirement benefits, spousal
maintenance [SPOUSAL SUPPORT], and the allocation of obligations are
[FAIR,] just; the spousal maintenance and divi: ion of property must
fairly allocate the economic effect of dissolution and take into
consideration tnfe facto(ljr.sSSAliASsjted in AS 25.24.160(a)(2) and (4); [, AND
EQUITABLE; AND]

(4) the written agreements constitute the entire agreement

between the parties; and

(5) the conditions in AS 25.24.200(a) have been met.

SCS CSHB 195(Jud) -10-
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*

Sec. 14. AS 25.24.220(e) is amended Co read:

(e) If the petition is filed [BROUGHT] by one spouse
AS 25.24.200(b), the court shall examine the petitioner and consider
whether the petitioner fully wunderstands the nature and consequences
of the action and whether the conditions in AS 25.24.200(b) have been
met.

Sec. 15. AS 25.24.220(g) is amended to read:

(9) The court may amend the written agreements between the
spouses relating to child custody, child support, visitation, [SPOUSAL
SUPPORT,] division of the property, including retirement benefits,
spousal maintenance, and allocation of obligations,butonly if both
petitioners concur in the amendment in writing or ontherecord.

Sec. 16. AS 25.24.220 is amended by adding new subsections to read:

(h) In its examination of a petitioner under (d)of this sec-
tion, the court shall usea heightened level of scrutiny of agreements
i f

(1) one party is represented by counsel and the other s
not;

(2) a domestic violence complaint has been filed during the
marriage by a member of the family or there is evidence of domestic
violence during the marriage;

(3) there is a minor child of the marriage; or

(4) there is a patently inequitable division of the marital
estate.

(i) If the court finds that a higher level of scrutiny is re-
guired by (h) of this section, the court shall examine the written
agreements between the spouses to determine that they are just, that
they constitute the entire agreement between the parties, and that the
agreements concerning child custody, child support, and visitation are

-1 n- SCS CSHB 195(Jud)
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in the best interest of the children of the marriage, if any. The
court shall require the presence of both spouses at a hearing for this
purpose unless the court finds on the record that it would constitute
a significant hardship on one of the spouses to appear and that a just
agreement has been reached. If one of the spouses cannot attend the
hearing because it would constitute a significant hardship, the court
may require that spouse to be available by telephone to answer ques-
tions, at that spouse's expense.
& Sec. 17. AS 25.24.230 is repealed and reenacted to read:

Sec. 25.24.230. JUDGMENT. (a) If the petition is filed wunder
AS 25.24.200(a), and is not subject to AS 25.24.220(h), the court may
grant the spouses a final decree of dissolution and shall order other
relief as provided in this section if the court, upon consideration of
the information contained in the petition and the testimony of the
spouse or spouses at the hearing, finds that

(D the spouses wunderstand fully the nature and conse-
guences of their action;

(2) the written agreements between the spouses concerning
spousal maintenance and tax consequences, if any, division of proper-
ty, including retirement benefits, and allocation of obligations are
fair and just and constitute the entire agreement between the parties;

(3) the spousal maintenance and division of property fairly
allocate the economic effect of dissolution and take into considera-
tion t tors listed in AS 25.24.160(a)(2) and (4);

(4) each spouse entered into the agreement voluntarily and
free from the coercion of another person; and

(5) the conditions in AS 25.24.200(a) have been met.

(b) If the petition is filed wunder AS 25.24.200(a) and is sub

ject to AS 25.24.220(h), the court may grant the spouses a final

SCS CSHE 195(Jud) ~12-
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decree of dissolution and shall order other relief as provided in this
section if the court, upon consideration of the information contained
in the petition and the testimony of the spouse or spouses at the
hearing, finds that

(1) the spouses understand fully the nature and conse-
guences of their action;

(2) the written agreements between the spouses concerning
child custody, child support, and visitation are in the best interest
of the children of the marriage, constitute the entire agreement of
the parties on child custody, child support, and visitation, and, as
between the spouses, are just;

(3) the written agreements between the spouses concerning
spousal maintenance and tax consequences, if any, division of proper-
ty, including retirement benefits, and allocation of obligations are
just and constitute the entire agreement between the parties;

(4) the spousal maintenance and division of property fairly
allocate theeconomic effect of dissolution and take into considera-

LcOAji-e/N. crssjd zs]
tion tne factors listed in AS 25.24.160(a)(2) and(4);

(5) each spouse entered the agreement voluntarily and free

from the coercion of another person; and

(6) the conditions in AS 25.24.200(a) have been met.

(c) If the petition is filed by one spouse under AS 25.24.

200(b), the court may grant the spouse a final decree of dissolution
and change the petitioner's name, if so requested, if the court, upon
consideration of affidavits supplied by the spouse and the testimony
of the spouse at the hearing, finds that

(1) the spouse present at the hearing understands fully the
nature and consequences of the action;

(2) the conditions in AS 25.24.200(b) have been met; and

13- SCS CSHB i95(Jud)



(3) the requirements of AS 25.24.165(b) have beel
isfied, if a change of name is requested.

(d) The court shall dismiss a petition or continhnue action on a
petition filed under AS 25.24.200 - 25.24.260 before findings are made
i f

(1) a representative of the minor children objects to a
term of an agreement between the spouses;

(2) either of the spouses withdraws from an agreement
required under AS 25.24.200(a); or

(3) the petition alleges that the conditions in AS 25.24.-
200(b) exist, but the whereabouts of the absent spouse becomes known
to the other spouse or the court before findings are made.

(e) The court shall deny the relief sought in a petition filed
under AS 25.24.200 - 25.24.260 if the court does not make the findings
required under (a) - (c) of this section.

(f) If the petition is filed by both spouses under AS 25.24.-
200(a), the court shall change either spouse's name, if the spouse
seeking a change of name to a name other than a prior name complies
with AS 25.24.165(b), and shall fully and specifically set out in the
decree the written agreements of the spouses and shall order the
performance of those written agreements. The court shall also state,
in the decree, whether child support payments are to be made through
the child support enforcement agency. If the petition is filed by one
spouse under AS 25.24.200(b), the decree must state that it does not
bar future action on the issues not resolved in the decree.

(9) Notwithstanding other provisions of AS 25.24.200 - 25.24.-
260, the court may not award to one spouse real or personal property
acquired by the other spouse before the date of the marriage, unless
the spouses expressly agree otherwise or the court determines that the

SCS CSHB 195(Jud) -14-
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property should be made available, by sale or other conveyance, to
ensure that the best interests of the children are provided for. I f
the court determines that the best interests of the children require
an award of premarital property, but the spouses do not agree, the

court shall dismiss or continue the action.

(h) If a judgment under this section distributes benefits
alternate payee under AS (4,25, AS 22.25, AS 26.05.222 - 26.05.226, or
AS 39.35, the judgment must meet the requirements of a qualified
domestic relations order under the definition of that phrase that is
applicable to those provisions.

* Sec. 18. AS 25.24.250 is amended by adding a new subsection to read:

(c) Forms or instructions prepared under (a) of this se

must specify that the dissolution petition constitutes the entire
agreement between the parties and must provide examples of kinds of
property and obligations that are subject to distribution.

{"AS £5". 2-H. HOO  <9a’i*A«.0*t cfc "CO+-0**, (LSZJiX*"]

* Sec. 109. AS 25.24.165, as added by sec. 6 of this Act, AS 25.24.-
210(d) as amended by sec. 9 ofthis Act, and AS 25.24.230(c) and 25.24.-
230(f) as amended by sec. 17 of this Act, have the effect of amending Rule
84(a), Alaska Rules of CivilProcedure, to allow a change of name to a name

other than a prior name to becommenced in a complaint for divorce or

annulment or a petition for dissolution of marriage.

-15- SCS CSHB 195(Jud)
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Representative

ALASKA STATE LEGISLATURE
DISTRICT ELEVEN « SPENARD
SEAT A

April 13, 1989

MEMORANDUM

Dave Donley

3111 “C” STREET, SUITE 450
ANCHORAGE, ALASKA 99503
(907) 561-7629

chairman

IAI10R AND COMMERCE COMMITTEE

MEMBER
STATE AFFAIRS COMMITTEE

HEALTH. EDUCATION AND
SOCIAL SERVICES COMMITTEE

HOUSING AND BANKING SUBCOMMITTEE

FINANCE BUDGET SUBCOMMITTEE
DEFT OF COMMERCE AND
ECONOMIC DEVELOPMENT

TO: Senator Jan Faiks, Chair

Senate Judiciary Committee
FROM: Representative Dave Donley
RE: Scheduling HB 217
I would=xiTte to-~requestr-th~t you schedule House B ill 217, "An Act
reTating to preparation anaftraTntenance of the jury list" for the
House Floor as soon as possibles. This bill received an unanimous
"dgo pass" on the House floor and from the House Judiciary and
Finance Committees.
This bill would delete fish and game licenses and voter registration
lists from those wused for jury selection, while retaining the
Permanent Fund Dividend applicants list. This change would help
eliminate some of the dwuplication that now occurs and would rely
primarily on the Permanent Fund Dividend applicants list which 1is
the most comprehensive list of Alaskan residents at this time. To
assure that a fair cross-section of Alaskans as jurors is retained,
a list of persons who have volunteered for jury duty has been added
and the Alaska D river's license list can also be wused when
necessary.
This legislation is supported by the Alaska Court System. If you
have any questions please don't hesitate to contact me, or my aide,
M ichael Ward,
Thank you for your cooperation.

JUNEAU OFFICE

p0. BOX V. JUNEAU. ALASH

Legislative Session)

99811 *(907) 465-3892



§09.20.035

inconsistent with his attendance or service
asajuror; (3) an attorney; (4) a minister of
the gospel or priest of any denomination;
(5) a teacher in a university, college,
academy, or school; (6) a practicing physi-
cian; (7) a practicing dentist."”

Collateral references. — Deafness of
juror as ground for new trial, 15 ALR2d
534.

Relationship ofjuror to witness in civil
case as ground of disqualification, 85
ALR2d 851.

Proper procedure upon illness or other

Sec. 0920035, Deferral ofjury service. A person maﬁ
service deferred if the person shows thatjury service at t

Code of Civil Procedure

§09.20.050

disability ofcivil casejuror, 99 ALR2d 684.
Religious beliefas ground for exemption
or excuse fromjury service, 2 ALR3d J392.
Claustrophobia or other neurosis of
juror as subject of inquiry on voir dire or of
disqualification of juror, 20 ALR3d 1420.
Law enforcement officers as qualified
jurors in criminal cases, 72 ALR3d 895.
Former law enforcement officers as
qualified jurors in criminal cases, 72
ALR3d 958.

have jury
e timé for

which the person is summoned will cause hardship to that person or
another, or that transportation problems make it temporarily impossi-
ble for the person to serve. Jury service may be deferred under this

section only if the person seekin
date. Jur¥
the date

?

service may not be deferred for more_than 10 months from
he initial juty service was to begin. (§ 2 ch 7o SLA 1981)

the deferment agrees to a deferred

Sec. 09.20.040. Compliance with statute. The selection ofjurors
shall.bs made in substantial compliance with the following provisions.

A failyre in substantial cgmpliance which
party is reversible error. (§ 2.04 ch 101 SL

h
Rrejudices thé rights of a
1962)

NOTES TO DECISIONS

Constitutionality of one-year resi-
dency requirement forjury service. —
See SmilofT v. State, Sup. Ct. Op. No. 1637
(File No. 3006), 579 P.2d 28 (1978); Webb
v. State, Sup. Ct. Op. No. 1638 (File No.
2632), 580 P,2d 295 (1978). See also CofTey
v. State, Sup. Ct. Op. No. 1732 (File No.
3002). 585 P.2d 514 (1978).

Violations of the statutory selection
methods constitute "substantial failure to
comply” only when they affect the random
nature or objectivity of the selection pro-
cess. Calantas v. State, Sup. Ct, Op. No.
1914 (File No. 3663), 599 P.2d 147 (1979),
affd on rehearing, Sup. Ct. Op. No. 2045,
608 P.2d 34 (1980).

While the court clerk's decision to
disqualify all jurors living outside of
Kodiak proper and her later decision
to summon only those Kodiak resi-
dents that she could reach by tele-
phone technically violated the statutory

requirement that the names of prospective
juror3 be randomly celected from those
qualified, such violations did not prejudice
defendant's rights and hence, did not
constitute reversible error. Calantas v.
State, Sup. Ct. Op. No. 1914 (File No.
3663), 599 P.2d 147 (1979), afT'd on
rehearing, Sup. Ct. Op. No. 2045,608 P.2d
34 (1980).

Selection of additional jurors who
had been dismissed from another
panel did not constitute reversible error.
Vail v. State, Sup. Ct. Op. No. 1922 (File
Nos. 3309, 3382), 599 P.2d 1371 (1979).

Statutory jury selection procedures
held substantially complied with. —
See SmilofTv. State, Sup. Ct. Op. No. 1637
(File No. 3006). 579 P.2d 28 (1978).

Stated in Erick v. State, Ct. App. Op.
No. 75 (File No. 5253). 642 P.2d 821
(1982).

Sec. 0920050, Jury list, (a) At such times as need may require,
but not later than March 15 of each year, the administrative director

53
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of courts shall Prepare for each judicial district a list of the names of
the residents of the district wha are qualified by law for jury service.
If the superior court is located in different cities in "lie samie judicial
district, the administrative director shall prepare for each location of
the court a list of the names of the qualified residents of that portion
of the district consiclered to be appropriate,

(b) Thejury list shall be basedon a list of all persons who purchased
a resident trappm%, hunting or fishing license during the preceding
calendar year which showed an Alaskan address (to be prepared bY the
Departmeént of Fish and Game), a list of all persons who filed for a
distribution of Alaska permanent fund income under AS 43 .23.010 —
43.23.100 (uring the preceding calendar year which showed an
Alaskan address%to be prepared Dy the Department of Revenue), a list
of all persons who have registered’to vote In this state (to be prepared
by the director ofeIchons?, and, if cons, iered necessag by the admin-
istrative director of courts, a list of all persons who hold a valid Alaska
drivers' license (to be prepared by the Department of Public Safety).
The d_ePartments and the director 0felections shall submit their respac-
tive lists to the Department of Admjnistration not later than January
15 0f each year. To the extent that it is available, the lists submitted
by the departments and the director of elections shall contain the
following Information for each é)erson on the list for the preceding
calendar year: first name, middle initial, and last name; residence
address as well as mailing addr ss, mcludm? the zip code for each;
birth_date; and the number of years and months the person has been
a resident of the state. The lists submitted by the departments and the
director ofelections nhall be recorded on magnetic tape compatible with
Department of Administration data processing equipment.

(c) A copy of the appropriate portion of the jury list shall be
transmitted to the presiding Judge of each judicial distric and shall
only he used to summonjurofs and for other purtposes ofjudicial admin-
istration. Duplicate names and the names of deceased persons ang
Persons permanently excused from éury service shall be eliminated
rom the list before’it is transmitted to the presidin Jud%e. A ques-
tionnaire for prospectivejurors may be adgpted and submitted to them
by the administrative director of courts. (8 2.05 ch 101 SLA 1962;am
83 chas SLA 1965;am 81 che7 SLA 1969:am 8 1 ch 1o SLA 1971
am 8 3,4 chss SLA 1981)

Cross references. — For court admin-  ifconsidered necessary by the administra-
istrative rules relating to jury list, see tive director of courts, a list of all persons
Admin. It. 15(b). who hold a valid Alnska drivers' license (to

Effect of amendments. — The 1981 be prepared by the Department of Public
amendment, in subsection (b), substituted  Safety)'Ifor '(to be prepared by the lieuten-
"for a distribution of Alaska permanent ant govc-mor)" in the first sentence. Also
fund income under AS 43.23" for "a state in subsection (b), the amendment substi-
income tax return," deleted "and" tuted "director ofelections” for"lieutenant
preceding "a list ofall." substituted "(to be  governor” in three places and substituted
prepared by the director of elections), and.  "lists” for "files" in three places and in the
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requested by the court decreeing the adoption, the adoptive parents, or
the adopted person if the adopted person is of legal age: or

(2) ihe evidence required by law and regulation”proving that the
person has been legitimated.” _

b) When a new certificate of birth is established, the uctual place
and date of birth shall be shown. The new certificate shall be substi-
tuted for the original certificate of birth, and 3

(1) thereafter, in the case ofan adoption, the original certificate and
the evidence of adoption are not subject to inspection except as pro-
vided in AS 1850500 — 18.50.510 Or by order of the superior court
under AS 25.23.150; but the state registrar shall allow inspection by
an agent of the state or federal %%)vernment acting in the performance
ofthe agent’s official duties; in the case ofa legitimation, the original
certificate and the evidence of legitimation are not subject to inSpec-
tion except upon order of the superior court or as provided by requla-
tion; however, the regulation shall allow inspection by an agent of the
state or federal government acting in the performance of the agent's
official duties; _

2) “FO” receipt of a report that an adoption has been vacated, the
original certificate of birth shall be restored to its place in the files
and the new certificate and evidence are not subject to inspection
except upon order of a superior court,

(c) If no certificate of birth is on file for the person for whom a new
certificate is to be established under this section, a delayed certificate
of birth shall be filed with the bureau as provided in this chapter,
before a new certificate of birth, may be established. _

d) When a new_certificate of birth is established by the state regis-
trar, the state registrar shall direct the disposition ofand substitution
for all copies of the original certificate ofbirth in the custody ofa local
reﬁlstrar of vital statistics or other local custodian of the records.
When an adoption has been vacated, the state registrar shall instruct
the local officials as to a necessary action. (§ 1& ch 118 SLA 1960; am
§2 ch 140 SLA 1935)

Effect of amendments. — The 1986 rior court or as provided by regulation;
amendment rewrote paragraph (1) of sub- however, the regulation shall allow in-
section (b) which read, '"thereafter, the spection by an agent of the state or federal
original certificate end the evidence of government acting in the performance of
adoption or legitimation are not subject to  his official duties."
inspection except upon order of the supe-

Se . 1850230, Death registi'ation, (a) A death certificate for
each death that occurs in the state shall be filed with the local regis-
trar of the registration district in which_ the death occurred within
three days after death and before final disposition of the body or re-
moval of the body from the state, except as provided by regulation in
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special problem cases. For the purpose of this section, if the place of
death is unknown, a death certificate shall be filed in the registration
district in which the dead body is found. When a death occurs on u
m_ow_n% conveyance a death certificate shall be filed in the registration
district in which the dead body is first removed from the con/eyance.
_(b) The funeral director or person acting as the funeral director who
first assr.mes custody of a dead body shall f ie the death certificate.
The funeral director or the person actm? as the funeral director shall
obtain the personal data from the next of kin or the best qualified
person or source available ard the medical certification of cause of
death_from the person responsible for this information, o
(c) The medical certification shall be completed and signed within
24 hours after death by the physician in charge of the patient's care
for the illness or condition that resulted in death except when an
official inquiry or |n(%1est is required and except as provided by regu-
lation in special Pro lem cages. _ _
.(d) When a death occurs without medical attendance, or when offi-
cial Inquiry is required, the department shall provide by regulation, in
accordance with law, the responsibility for completing and Signing the
medical certification. This subsectiori is_intended to include, among
others, cases involving a medical examiner or a coroner, and cases
involving presumption of death. (8 19 ch 118 SLA lss0)

Sec. 18.50 240, Fetal death registration, (a) A fetal death certifi-
cate for each fetal death that occurs in the state shall be filed with the
local registrar of the registration district in which the delivery oc-
curred within three da?/s after the dehverY and before final disposition
of the fetus or removal of the fetus from the state, except as provided
by regulation in special problem cases. However, the filing of a certifi-
cate for a product of a Fpre(%nancy of less than 20 weeks may be deter-
mined by regulation. For the purposes of this section, if the place of
fetal death iS unknown, a fetal death certificate shall be filed in the
registration district in which the dead fetus is found. When a fetal
death occurs on a moving c_onve¥a,nce a fetal death certificate shall be
filed in the registration”district in which the fetus is first removed
from the conveyance. _ _

_(b) The funeral director or person acting as the funeral director who
first assumes curtody of a fetus shall file the fetal death certificate. In
the absence ofa funéral director or a person acting as a funeral direc-
tor, the ﬁ)hy5|0|an or other person in attendance at or after the deliv-
ery shall file the certificate of fetal death, The percon who files the
certificate shall obtain the personal data from the ne.*t of kin_or the
best qualified person or source available and the medical certification
of cause of death from the person responsible for this information.
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Representative Dave Donley

ALASKA STATE LEGISLATURE 3111 “C” STREET, SUITE 450
DISTRICT ELEVEN «SPENARD ANCHORAGE, ALASKA 99503
SEAT A (907) 561-7629
IIF.ATH-.RMEADOWS NORT I (WOOD «SPENARD ~THOMPSON «TURNAC.AIN «UPPERMIDTOWN <WINDEMHRF .
CHAIRMAN
April 13, 1989 MEMBER
MEMORANDUM S
TO: Senator Jan Faiks, Chair Pi-f*CO/rf
Senate Judiciary Committee eset > -
FROM: Representative Dave Donley A?R 1 130
RE: Scheduling HB 217 JAN FAIRS

5"NATE OF-iCE
I WouIdAtike—to——nxwestr4h4t you schedule House Bill 217, "An Act
reTating to preparation anaf.taintenance of the jury list” for the
House Floor as soon as possibles This bill received an unanimous

"do pass™ on the House floor and from the House Judiciary and
Finance Committees,

This bill would delete fish and game licenses and voter registration

lists from those used for jury selecti while retaining the
Permanent Fund Dividend applicants ~* This change would help
eliminate some of the dupiicatio’ now occurs and would rely
primarily on the Permanent Fund and applicants list which is
the most comprehensive list of .an residents at this time. To
assure that a failr cross-secti . Alaskans as jurors is retained,
a list of persons who have vo? .ered for jury duty has been added
and the Alaska Driver~s licein ist can also be used when
necessary.

This legislation is supported 1 the Alaska Court System. IT you

have any questions please don"t hesitate to contact me, or my aide,
Michael Ward.

Thank you for your cooperation.

JUNEAU OFFICE (During Legisiative Session)
P.0. BOX V, JUNEAU, ALASKA 99811  (907) 463-3892
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Sec. 09.20.035, Deferral ofjury service. A person ma% havejury
service deferred if the person shows that jury service at the time for
which the person is summoned will cause hardship to that person, or
another or that transportation problems make it temporarily impossi-
ble for the person to serve. Jury service may be deferred under this
section only if the person seekln? the deferment agrees to a deferred
date. Jury Service may not be deferred for more than 10 months from
the date the initial jury service was to begin. (8 2 ch 70 SLA 1981)

Sec. 09.20.040. Compliance with statute. The selection ofjurors
shall be made in substantial compliance with the following provisions.

A failure in substantial com liance WhICthEJUdICBS the rights of a
party Is reversible error. (8 2.04 ch 101 SLA 1962
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Sec. 09.20.050. Jury list, (a) At such times as need may require,
but not later than March 15 of each year, the administrative director
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§ 09.20.050 A laska Statutes § 09.20.050

of courts shall Prepare for each judicial district a list of the names of
the residents of the district who are qualified by law for jury service.
If the suPerlor court is located in different cities in the same judicial
district, the administrative director shall prepare for each location of
the court a list of the names of the qua, :Tied residents of that portion
of the district considered to be appropriate.

(b) Thejury list shall be based on alist of all persons who purchased
a resident trapping, hunting or fishing license during the preceding
calendar year which showed an Alaskan address (to be prepared b¥ the
Departmeént of Fish and Game), a list of all persons who filed tor a
distribution of Alaska permanent fund income under AS 43.23.010 —
43.23.100 during the precedln% calendar year which showed an
Alaskan address (to be prepared by the Department of Revenue), a list
ofall persons who have registered to vote In this state (to be prepared
by the director of elections], and, if considered necessary by the admin-
istrative director of courts, a list of all persons who hold a valid Alaska
drivers' license (to be prepared by the Department of Public Safety).
The dePartments and the director of elections shall submit their respec-
tive lists to the Department of Administration not later than January
15 of each year. To the extent that it is available, the lists submitted
by the departments and the director of elections shall contain the
following information for each person on the list for the preceding
calendar year: first name, middle initial, and last name; residence
address as well as mailing address, mcludm&; the zip code for each;
birth date; and the number of years and months the person has been
aresident of the state. The lists submitted by the departments and the
director ofelections shall be recorded on magnetic tape compatible with
Department of Administration data processing equipment.

(c) A copy of the appropriate portion of ‘the jury list shall be
transmitted to the preslldlngjudge of each judicial district and shall
only be used to summonjurors and for other purposes ofjudicial admin-
istration. Duplicate names and the names of deceased persons and
Persons permanently excused from éury service shall be eliminated
rom the list before it is transmitted to the premqubudgge. A ques-
tionnaire for prospectivejurors may be adopted and submitted to them
by the administrative director of courts. %§ 2.05 ch 101 SLA 1962; am
§°3¢ch 24 SLA 1966; am § 1ch 67 SLA 1969; am § 1ch 10 SLA 1971,
am 88 3, 4 ch 66 SLA 1981)
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requested by the court decreeing the adoption, the adoptive parents, or
the adopted person if the adopted person is of legal age; or

(2) the evidence required by law and regulation proving that the
person has been legitimated.” .

(b) When a new certificate of birth is established, the actual place
and date of birth shall be shown. The new certificate shall be substi-
tuted for the original certificate of birth, and 3

(1) thereafter, in the case ofan adoption, the original certificate and
the evidence of adoption are not subject to inspection except as pro-
vided in AS 18.50.500 — *° 50.510 or by order of the superior court
under AS 25.23.150; but the state registrar shall allow inspection by
an agent of the state or federal ?overnment acting in the performance
of the agent's official duties; in the case ofa legitimation, the original
certificate and the evidence of legitimation are not subolect to inspec-
tion except upon order of the superior court or as provided by requla-
tion; however, the regulation shall allow inspection by an agent of the
state or federal government acting > the performance of the agent's
official duties; _

(2) upon receipt of a report that an adoption has been vacated, the
original certificate of birth shall be restored to its place in the files
and the new certificate and evidence are not subject to inspection
except upon order of a superior court.

(c) If no certificate of birth is on file for the person for whom a new
certificate is to be established under this section, a delayed certificate
of birth shall be filed with the bureau as provided in this chapter,
before a new certificate of birth may be established. .

(d) When a new certificate of birth is established by the state regis-
trar, the state registrar shall direct the disposition ofand substitution
for all copies of the original certificate ofbirth in the custody ofa local
reglstrar of vital statistics or other local custodian of the records.
When an adoption has been vacated, the state registrar shall instruct
the local officials as to a necessary action. (§ 18 ch 118 SLA 1960; am
§ 2 ch 140 SLA 1986)

Eﬁ%pt oI amendments, — The 1986 Hor court Hras roYided gre%llation;
an n@w P(r%wrﬁte éo%{ag[ﬁphg of So-  nowever, the Te ulap shall ?w In-
SECHion 107 el Lneredfer, e spection oyl nto%esaeor edera
OH |{1al e ||ctate and the evi %nte 9 g%?/cer g tda 1N the’ performance 0
a%al orle&l kmatlonar no} Jectto HjS orficial duties;

INSPECtion exCept Upon oraer of the”Stpe-

Sec. 18.50.230. Death registration, (a) A death certificate for
each death that occurs in the state shall be filed with the local regis-
trar of the registration district in which the death occurred within
three days after death and before final disposition of the body or re-
moval of the body from the state, except as provided by regulation in
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special problem cases. For the purpose of this section, if the place of
death is unknown, a death certificate shall be filed in the registration
district in which the deud body is found. When a death occurs on u
m_ow_n% conveyance a death certificate shall be filed in the registration
district in which the dead body is first removed from the conveyance.
~(b) The funeral director or person acting as the funeral director who
first assumes custody of a dead body shall file the death certificate.
The funeral director or the person actm% as the funeral director shall
obtain the personal data from the next of kin or the best qualified
person or source av 'le and the medical certification of cause of
death from the pei.  responsible for this information, o

(c) The medical certification shall be completed and signed within
24 hours after death by the physician in charge of the patient's care
for the illness or condition that resulted in death except when an
official inquiry or inquest is required and except as provided by regu-
lation in special problem cases. _ .
(d) When a death occurs without medical attendance, or when offi-
cial inquiry is required, the department shall provide by regulation, in
accordance with law, the responsibility for completing and signing the
medical certification. This subsection is intended to include, among
others, cases involving a medical examiner or a coroner, and cases
involving presumption of death. (§ 19 ch 118 SLA 1960)

Sec. 18.50.240. Fetal death registration, (a) A fetal death certifi-
cate for each fetal death that occurs in the state shall be filed with the
local registrar of the registration district in which the delivery oc-
curred within three dars after the dellverr and before final disposition
of the fetus or removal of the fetus from the state, except as provided
by regulation in special problem cases. However, the filing of a certifi-
cate for a product of a pregnancy of less than 20 weeks may be deter-
mined by regulation. For the purposes of this section, if the place of
fetal death is unknown, a fetal death certificate shall be filed in the
registration district in which the dead fetus is found. When a fetal
death occurs on a moving conveyance a fetal death certificate shall be
filed in the registration district in which the fetus is first removed
from the conveyance. . .
~(b) The funeral director or person acting as the funeral director who
first assumes custody ofa fetus shall file the fetal death certificate. In
the absence of a funeral director or a person acting as a funeral direc-
tor, the thsmlan or other person in attendance at or after the deliv-
ery shall file the certificate of fetal death. The person who files the
certificate shall obtain the personal daia from the next of kin or the
best qualified person or source available and the medical certification
of cause of death from the person responsible for this information.
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CSHB 217 (JUD)
HOUSE 4/11/89

Permanent Fund Dividend Division
Fiscal Note Analysis

SB.2.17
03/21/89

The Permanent Fund Dividend Division will be able to provide a magnetic tape
of all persons who filed a Permanent Fund Dividend application, listing the
following Information:

First Name
Middle Initial
Last Name
Mailing Address
Birth date

The division will not be able to provide residence address or year and months
of residency, as this Information Is not available from the Permanent Fund
Dividend system. After discussing the bill with Jan Strandberg of the Court
System, 1 would suggest the following amendments:

1. Section 1, page 1, line 17: Delete [SHOWED]; add shows:

The Court System needs the most current address available as of January
15. Given that the Permanent Fund Dividend Division receives 60,000
address changes between April 1 and December 31 of each year, this change
would appear Important.

2. Section 1, page 2, line 3:Delete [RESIDENCE ADDRESS AMfi];

Section 1, page 2, line 4-5: Delete [FOR EACH] and[AND THE NUMBER OF
YEARS AND MONTHS THE PERSON HAS BEEN A RESIDENT OF THE STATE].

The court system does not need this Information, and the Permanent Fund
Dividend system cannot provide it.

3. Section 2, page 2, lines 14-16: Delete [THE ADMINISTRATIVE DIRECTOR SHALL
PROVIDE A LIST OF PERSONS VOLUNTEERING FOR JURY DUTY TO THE DEPARTMENT OF
REVENUE FOR INCLUSION ON THE JURY LIST UNDER (b) OF THIS SECTION.].

This would be unnecessary, as the Cc"irt System willbe creating the jury

list from potentially three sources. The Department of Revenue will
provide the Permanent Fund Dividend list as Indicated In Section 1.

Page 2 of 2
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Alaska State Legislature

1101 Si:0OF REPRESENTATIVES

Representative Fran Ulmer

MEMORANDUM

November 27, 1989

TO: Senator Jan Faiks
Senate Judiciary Committee

FROM: Rep. Fran”nHter
RE: HB 238, (relating to adult victims of childhood sexual
assault

During the last teleconferenced hearing on HB 238, relating to the
legal rights of adult survivors of childhood sexual abuse, you
asked whether the statute of limitations, extended in the bill from
2 years to 3 years, should be lengthened to an even greater extent
in order to allow adequa ? time for a victim to progress in the
healing process before initiating legal action. | have discussed
this issue with the Network on Domestic Violence as well as a
number of professionals in the field and the consensus is that
3 years should prove adequate.

The more important part of the bill, from the victim's perspective,
is the application of the discovery rule. There are two possible
scenarios wh”ch may occur. In the first instance, a victim may

have comple:ely repressed all memory of the childhood sexual abuse
and entered therapy as a result of other problems such as alcohol
or drug abuse, depression, marital problems, suicide attempts, or
many other difficulties commonly associated with a history of
abuse. During the course of therapy, the victim may recover
memories of the childhood sexual abuse. However, it may be many
months or even years before the victim understands the connection
between the problems he or she experiences as an adult, such as
drug abuse, depression, or marital difficulties, and the childhood
sexual abuse. HB 238 stipulates that the statute of limitations
shall begin to run "after the plaintiff discovered .. . . that the
act caused the injury or condition." The recollection of memories
alone does not constitute "discovery."

District 4B - Juneau
P.0. Box V e Juneau. Alaska 99811-3100 < (907)465-4947



Senator Jan Faiks
November 27, 1989
Page 2

The second scenario concerns an adult who does retain memories of
childhood sexual abuse but enters therapy for other adult problems,
as enumerated above. Professionals in the field report that,
although an adult victim may wonder about or possibly suspect a
relationship between his history of sexual abuse and his adult
problems, it is only during the course of therapy that the causal
relationship between the earlier abuse and the later difficulties
becomes apparent to the victim. As in the scenario described
above, the statute oflimitations begins to run AFTER "the
plaintiff discovered . . . that the act caused the injury or
condition."

In both of these situations, discovery is likely to be a process of
discovery, rather than a single moment, because it requires the
victim to perceive and understand the complex relationship between
childhood sexual abuse and dysfunctional adult behaviors which may
appear to be totally unrelated on the surface. The recollection of
childhood sexual abuse, by itself, does not constitute discovery.
It will be up to the victim and his or her therapist to establish
the point at which "discovery" effectively occurred.

The length of time needed in therapy, after a victim understands
the relationship between the childhood sexual abuse and the adult
problems, and before he or she is able to face the abuser in a
court of law, is entirely an individual matter. Professionals in
the field report that it depends upon the severity of the abuse,
how long it continued, the extent to which the victim blamed
himself or herself, and a host of other factors. There is no
information currently available which would indicate an average
length of time needed in therapy before a victim would probably be
able to take those actions envisioned in this legislation.

Due to that lack of data and to the individual nature of each case,
I believe the three year statute of limitations articulated in the

bill provides an adequate length of time to bring a civil action
against an abuser. |If our experience should prove otherwise, after
the bill becomes law, then we would have the data necessary to make

a more informed decision regarding the length of time appropriate
for an adult survivor of childhood sexual abuse to bring an action
against his or her abuser. Our best information, at this time,
indicates that three years, after the process of discovery, is a
reasonable length of time in which to bring an action.

Fuzdl



Alaska State Legislature

Hoiseof Representatives

Representative Fran Ulmer
MEMORANDUM

October 2, 1989

TO: Senate JudLc/iarv Committee Members
/ /

FROM Rep. Frara UTfer

RE: CSHB 238 (Jud)

CSHB 238 (Jud) extends the period of time in which a lawsuit may be
brought by adult survivors of childhood sexual abuse. The bill
does so by extending the period of time that a victim of sexual
abuse can maintain an action for recovery of damages for injuries
suffered as a result of that abuse from 2 years to 3 years. It
also applies the discovery rule to these civil actions by adult
survivors of childhood sexual abuse. The discovery rule provides
that the statute of limitations does not begin to run u”til the
plaintiff discovers both the injury and the cause.

This legislation is necessary because many victims of childhood
sexual abuse repress all memory of their abuse until well into
adulthood. Those who do remember tend to minimize or deny its
effects to the extent that they do not connect the abuse with the
psychological problems which may be experienced decades later.
Adult survivors of childhood sexual abuse typically experience
depression, anxiety, feelings of isolation and stigma, substance
abuse, and self-destructive behaviors (including suicide). The
long term effects also include sexual maladjustment and difficulty
in trusting others.

Generally, it is only when an adult survivor of childhood sexual
abuse enters therapy that he/she may recall abusive events and can
develop anv meaningful understanding of his or her injuries. It is
usually as a result of therapy, and the healing process it
initiates, that an adult survivor has the strength to face his or
her abuser. No public benefit supports a rule that shields people
who sexually abuse children from the consequences of their conduct.
This legislation will provide survivors with an opportunity to
obtain damages from an abuser and will, hopefully, have a chilling
effect on peotential abusers.

District4B - Juneau
P.0. BOX V e Juneau. Alaska 99811-3100 < (907)465-4947



CSHB 238
October 2, 1989
Page 2

In addition, CSHB 238 corrects inequities in the lavw/ relating to
sexual assault of mentally incapable and incapacitated persons.
These inequities were created as an oversight by the passage of
CSHB 545 (Jud) in 1988, signed intolaw as ch. 96, SLA 1988. The
main problem liesin the age elementadded to several provisions of
an uncontroversial law which had been in effect since the criminal
code revision of 1978.

For example, as a resultof the 1988 amendments to the law, if
year old and a 17 year old sexually assault a person they know to
be incapacitated, the 19 year old could be prosecuted for a class B
felony, and the 17 year old would not have violated the law. Under
prior law, both offenders could have been prosecuted.

A similar inequity is present in those portions of the 1988
amendments that stated new crimes. For example, if a 19 year old
orderly in a licensed facility and a 17 year old orderly in a
licensed facility sexually assault a person they know to be
mentally incapable, the 19 year old could be prosecuted for an
unclassified felony, and the 17 year old would not have violated
the law.

In addition, the bill substitutes the word "incapacitated," in AS
11.41.425(a)(2), for the existing law's description of the
condition of being incapacitated. This change is made because

"incapacitated" is defined in AS 11.41.470(1), and there is no need
to repeat the language of the definition.

alo
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Honorable Fran Ulmer
Alaska House of Representatives
P.0. Box V
Juneau, AK 99811

Re: HB 238
Dear Representative Ulmer:

I received a request from your office for comment on
HB 283. Below 1 have summarized the questions Tfollowed by my
responses.

1. What would be the effect of addition of the words
"or disability” following the word "illness”™ on line 29 of page 1?

Answer : Present law, AS 09.10.140, states that the
statute of limitations is tolled for a person who iIs "incompetent
by reason of mental illness” at the time that the cause of action
accrues. The words "mental illness™ as used by this statute were
liberally interpreted by our supreme court in the case of Adkins
v. Nabors Alaska Drilling. Inc.. 609 P.2d 15, 23 (Alaska 1980), to
include a person who lacks the ability to know or understand his
legal rights sufficiently well to manage his personal affairs. The
practical effect is that persons who are incompetent, regardless
of whether they have become so because of mental illness, are
protected by the statute. The proposed amendment — to add 'or
disability”™ — will not broaden the scope of protection already
provided by the statute but will serve to harmonize legislative
intent and judicial construction of the statute.

2. Does AS 09.10.140 1in 1its present form toll the
statute of limitations for persons who are ™"incompetent”™ when the
cause of action accrues?

Answer: “Yes. See preceding discussion.

3. What does "imputed discovery”™ of knowledge, as used
on page 2, line 23, mean?

03.C5LH
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Honorable Fran Ulmer April 18, 1989
Alaska House of Representatives Page 2
Re: HB 238

Answer: Imputed knowledge means constructive knowledge,
that i1s, knowledge that could have or should have been discovered
by  theexercise of ordinary care. See State v. Andrew. 718P.2d
4ZL)(AIaska 1986); Chase v. Shasta. 66 Cal. Rptr. 517 (Cal. App.
1968) .

4. Does a person ever have "full™ knowledge of the
effects of a series of acts?

Answer: In a philosophic sense, it could be argued that
the question cannot be answered but this 1iIs a question of fact
which would be decided by a jury, and consequently, 1in a legal
sense, there can be full knowledge. Tolling of the statute of
limitations until the plaintiff has discovery of the full knowledge
of the effect of the series of actions would likely have the
practical effect of tolling the period of limitations for many
years.

5. What is the age of majority for bringing an action?
Is there an inconsistency with the use of the word "minor™ in the
bill?

Answer : The age of majority in Alaska is 18 years of
age. AS 25.20.010. HB 238, at page 3, line 9, defines a minor as
a person less than 18 years of age. There is no inconsistency.

IT clarification of my comments are needed or you have
additional questions, please call.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY GENERAL

By:
Bill Mellow
Assistant Attorney General

WGM/bap

CC: Art Peterson
Ron Lorensen



Testimony re HB 238, relating to legal rights for survivors of
childhood sexual abuse.

Submitted by: Elaine Schroeder, Ph.D.
1706 Willow
Juneau, Alaska
586-6879

I am here to support House Bill 238 which would allow survivors of
childhood sexual abuse a more appropriate amount of time to seek
legal redress. The very nature of the impact of child sexual abuse
means that most victims have neither full recall of the abusive
events nor fully understand that the painful symptoms they
experience are caused by the earlier abuse.

I am particularly interested in this issue because | have worked as
a psychotherapist and as a researcher with hundreds of adult and
child survivors of childhood sexual abuse.

Let nme introduce myself. | am a psychotherapist in private
practice; my specialty is working with the victims of sexual abuse,
and their families. | have performed substantial research on the

subject of high-risk adolescent girls, 80% of whom have a history
of sexual abuse.

My testimony will address three issues: (1) how total or partial
repression (or amnesia) of painful memories of childhood sexual
abuse occurs; (2) how survivors usually do not fully understand
until later the relationship between the sexual abuse they
experienced as a child and the psychological problems they
experience as adults; (3) support for the one year extension of the
statute of limitations.

REPRESSION: It has long been understood that people repress
painful and traumatic memories. When we cannot cope with events or
experiences which are exceedingly painful or unacceptable, we may
"forget" them as a way to cope with an unbearable experience.
Children and adult victims of war atrocities and natural disasters
are known to experience amnesia about these events. The standard
mental health diagnosis, as defined by the DSM IIl (the diagnostic
system for all mental health clinicians) for people who have
suffered childhood sexual abuse is called "Post Traumatic Stress
Disorder." The definition of this diagnosis includes the
following:

"the development of characteristic symptoms following

a psychologically distressing event that is outside

the range of usual human experience. . . The stressor
producing this syndrome would be markedly distressing

to almost anyone and is usually experienced with intense
fear, terror and helplessness. . . The person commonly
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makes deliberate efforts to avoid thoughts or feelings
about the traumatic event and about activities or
situations that arouse recollections of it. This avoidance
of reminders of the trauma may include psychogenic

amnesia of an important aspect of the traumatic event."

Many of my clients, while they may remember some of the abusive
events, have avoided talking or consciously thinking about them for
years. When in therapy, they often begin to recall more memories

of the abuse as they look back on their childhood. In fact, | have
had clients enter therapy because they say a TV program about
incest had triggered a flood of memories. The DSM IIl | quoted

earlier states:

"symptoms characteristic of post-traumatic stress syndrome
are often intensified or precipitated when the
person is exposed to activities that resemble or symbolize

the original trauma. ;

UNDERSTANDING: My second point concerns survivors' ability to
connect the childhood trauma with the adult symptoms. Survivors
often try to minimize the impact of the abuse so that they do not
upset the family system. If a survivor fully acknowledges the
impact of the abuse on her life, she will be flooded with feelings
of anger towards the abuser, often her father or a relative.
Frequently, survivors enter therapy stating that their problem is
depression or anxiety, or an eating disorder, or suicidal thoughts.
If they do remember the abuse, they may be reluctant to bring it up
in therapy because they do not want to stir up painful memories, or
because they are ashamed, or because they blame themselves. Two of
the therapeutic tasks in working with incest survivors is to help
them recall the memories and to understand the impact the sexual
abuse has had on their lives. So, only after an adult survivor has
entered therapy (which is usually past the age of 30) can she or he
have any meaningful understanding of their injuries.

Some of the abuse-related injuries are visible only during
adulthood. Again quoting the DMS IIl: "symptoms may develop after
a latency period of months or years following the trauma." So the
survivor may not experience some of the harm until years after the
trauma. "Discovery" or recall of childhood sexual abuse may occur
well into adulthood. And understanding of harm or injury may occur
even later. A victim cannot bring a suit until this time.

STATUTE OF LIMITATIONS: My final point relates to extending the
statute of limitations one additional year to allow more time for
the survivor to heal or to recover from the abuse before he/she
seeks legal remedy. Several years in therapy may be necessary
before a survivor has the necessary stamina and emotional stability
to withstand the stress which a civil suit will create. Though the
legal process is stressful, it can also be therapeutic in that it
redresses a wrong, is socially supportive of the survivor and,
hopefully, will curtail the incidence of this crime.



SUMMARY OF LEGISLATION
REGARDING THE STATUTE OF LIMITATIONS
IN CIVIL CHILDHOOD SEXUAL ABUSE CASES

The proposed legislation will apply the discovery rule to
civil actions based on intentional torts brought by adult
survivors of childhood sexual abuse seeking recovery of damages
for injuries suffered as a result of that abuse. The discovery
rule is a judicially fashioned response to situations in which
the traditional statute of limitations, which begins to run as of
the date of the wrongful act or omission, that is the basis for
the plaintiff*s claim, 1is unworkable because injured plaintiffs
do not know or cannot be expected to know of their injuries until
after the limitations period has expired. The discovery rule
provides that the statute of limitations does not begin to run
until the plaintiff discovers or through the use of reasonable
diligence should have discovered both the injury and its cause.

A survivor of childhood sexual abuse often lacks the means or
ability to ascertain his or her injuries and their cause within
the traditional limitations period. Many victims of childhood
sexual abuse have repressed all memory of the abuse for many
years or, 1if they do remember the abuse, they minimize or deny
its effects to the extent that they do not connect the abuse with

later injuries. Generally, it is only when an adult survivor of
childhood sexual abuse enters therapy that any meaningful
understanding of his or her injuries can be developed. This

legislation will provide childhood sexual abuse survivors with an
opportunity to bring civil actions to recover damages for
injuries resulting from the abuse.

Civil suits act as deterrants to unacceptable behavior. No
public benefit supports a rule that shields childhood sexual
abusers from the consequences of their conduct. The hope 1is that
this legislation, 1in addition to providing childhood sexual abuse
survivors with an opportunity to seek civil redress, will have a
chilling effect on potential abusers. Legislative action is
essential if the discovery rule is to be applied to childhood
sexual abuse cases.



FACT SHEET ON LEGISLATION
APPLYING THE DISCOVERY RULE TO CIVIL SUITS
BROUGHT BY ADULT SURVIVORS OF CHILDHOOD SEXUAL ABUSE

Childhood sexual abuse is a problem of iImmense proportion in
the United States today. The American Psychological Association
estimates that 12 million to 15 million women in the United
States have suffered incestuous abuse, and that about one-half of
these cases involved father-daughter or stepfather-stepdaughter
incest. One expert’s study estimates that over one-quarter of
the population of female children have experienced sexual abuse
before the age of 14, and well over one-third have had such an
experience by the age of 18 years. D. Russell. Incidence and
Prevalence of Sexual Abuse of Female Children, 7 Child Abuse &
Neglect 133, 145 (1983). Traditionally, girls were believed to
be sexually abused far more often than boys. Recently, it has
emerged that boys are abused much more frequently than previously
believed. Experts estimate that the average age of a victim of
childhood sexual abuse is age 8; victims®™ ages range from birth
to age 16. M. Kirkpatrick, ed., Women®"s Sexual Experience 133
(1982).

It is estimated that anywhere from 50% to 90% of all sexual
abuse of children goes unreported. A central element of child-
hood sexual abuse is secrecy: childhood sexual abuse happens
when the child is alone with the abuser, and the secrecy makes it
clear to the child that the activity is something bad and
dangerous. The fact that the abuser 1is often in a trusting and
apparently loving position only increases the child"s helpless-
ness and powerlessness. The child faced with continuing abuse
somehow must achieve a sense of control. This ™"accommodation
syndrome"™ requires an internalization of the child"s rage, fear,
confusion, and sadness. This internalization of anger and anxi-
ety is a survival mechanism that often leads to self-destructive
and other destructive behaviors.

In accommodating to an intolerable situation, a victim of
childhood sexual abuse will often repress the abuse for many
years. As he or she becomes an adult, a childhood sexual abuse
survivor will often begin to exhibit signs of trauma. Adult
survivors of childhood sexual abuse are more likely than their
non-victimized counterparts to manifest depression, self-
destructive behavior, anxiety, feelings of isolation and stigma,
poor self-esteem, a tendency toward revictimization, and sub-
stance abuse. Generally, it is only when an adult survivor of
childhood sexual abuse enters therapy that any meaningful under-
standing of his or her iInjuries can be developed.



The criminal justice system is largely i1nadequate to address
the issue of childhood sexual abuse. The crime is seldom
reported, and the possibility of conviction remote. Conse-
quently, for many survivors of childhood sexual abuse, civil
redress becomes the only available legal remedy. The most
formidable procedural bar to such suits is the application of
statutes of limitation to traditional tort claims. M. Salten,
Statutes Q-f Limitation in Civil Incest Suits:__ Preserving the
Victim"s Remedy. 7 Harv. Women"s L.J. 189, 190 (1984); see also
Comment, Tort Remedies for Incestuous Abuse. 13 Golden Gate U. L.

Rev. 609, 628-31 (1983).

Traditionally, statutes of limitation begin to run as of the
date of the wrongful act or omission which is the basis of the
plaintiff s claim. In Instances in which injured plaintiffs may
not know or be expected to know of their iInjuries until after the
statute of limitations period has expired, courts have fashioned
the "delayed discovery' exception. The discovery rule provides
that the statute of limitations does net begin to run until the
plaintiff discovers or through the use of reasonable diligence
should have discovered the cause of action.

The discovery rule 1is particularly well-suited to cases
involving childhood sexual abuse. Indeed, the Surgeon General®s
Northwest Conference on Interpersonal Violence specifically
recommended application of the discovery rule to childhood sexual
abuse cases. Conference Recommendations, dated September 23-26,
1987. The Washington Supreme Court, in a 5-4 decision, recently
held that the discovery rule does not apply to civil suits
brought by survivors of childhood sexual abuse. Tyson v. Tyson,
107 Wn.2d 72, 727 P.2d 226 (1986). Legislative action 1is
therefore imperative.

Application of the discovery rule would mean that the statute
of limitations for adult survivors of childhood sexual abuse
would not begin to run until the plaintiff"s iInjuries and the
fact that they were caused by the abuse are discovered or should
have been discovered by the plaintiff. No public benefit sup-
ports a rule that shields childhood sexual abusers from the
consequences of their conduct. See Comment, Adult Incest
Survivors and the Statute of Limitations: The Delaved Discovery
Rule and Long-Term Damages, 25 Santa Clara L. Rev. 191, 217-18
(1985). The hope 1is that this legislation, along with providing
victims of childhood sexual abuse with a remedy, will have a
chilling effect on potential abusers.
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Prepared by Jana Mohr, Attorney at Law
Law Offices”" if Cody & Mohr {
3000 Key Tower
1000 2nd Ave
Seattle, WA 98104
206-386-7333
MEMORANDUM IN SUPPORT OF LEGISLATION

APPLYING THE DISCOVERY RULE TO CIVIL SUITS
BROUGHT BY ADULT SURVIVORS OF CHILDHOOD SEXUAL ABUSE

1. Purpose of the Legislation

The discovery rule, which states that a statute of limita-
tio” aues not begin to run until a plaintiff discovers or
tu -agh the use of reasonable diligence should have discovered
-uat she or he 1is injured and that the injury was caused by the
defendant®s misconduct, should be applied to civil suits based on
x~tentional torts brought by adult survivors of childhood sexual
c. .-a.l

ii. Facts

Childhood sexual abuse is a problem of Immense proportion in
the United States today. The American Psychological Association
estimates that 12 million to 15 million women in the United
States have suffered incestuous abuse, and that about one-half of
these cases involved father-daughter or stepfather-stepdaughter
incest. Brozan, Helping to Heal the Scars Left bv Incest. NY
Times, Jan. 9, 1984, at B2, col. 6. One expert®"s study estimates
that over one-quarter of the population of female children have
experienced sexual abuse before the age of 14, and well over
one-third have had such an experience by the age of 18 years. D.
Russell, Incidence and Prevalence of Sexual Abuse of Female
Children. 7 Child Abuse & Neglect 133, 145 (1983). There 1is
virtuallymunanimous agreement that sexual abuse is the fastest
growing form of reported child abuse. K. MacFarlane 4
J. Waterman, Sexual Abuse of Young Children 5 (1986). The vast
majority of investigated reports prove valid. R. Summit, The
Child Sexual Abuse Accommodation Syndrome. 7 Child Abuse &
Neglect 177, 178 (1983).

Experts estimate that the average age of a victim of child-
hood sexual abuse is age 8; victims®™ ages range from birth to age
16. M. Kirkpatrick, ed., Women®s Sexual Experience 133 (1982).
The duration of the abuse, however, may cause age estimations to
be artificially high because the age listed as the age of abuse
is almost always the victim®s age at the time a report is made,

N—Childhood sexual abuse is defined for the purpose of this
memorandum as any kind of exploitative sexual contact with per-
sons related or unrelated by blood or marriage before the victim

turned 16.
Kelly & Patti Barton
Legal Rights for Survivors
of Childhood Sexual Abuse
1506 81st PI SE
Everett, WA 98203
206-355-9710
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and sexual abuse often begins long before it is reported. See K.
MacFarlane & J. Waterman, supra at 7. Many experts believe that
most child victims of sexual abuse were less than 8 years old at
the time of initiation. See, e.g.. R. Summit, supra at 178.

The abusers are usually family members, friends, and neigh—
bors, and they are predominantly male. D. Finkelhor, Sexually
Victimized Children 73-75 (1979). Traditionally, girls were
believed to be sexually abused far more often than boys.

S. Butler, Conspiracy of Silence: The Trauma of Incest 5 (1978)
(citing V. DeFrancis, Protecting the Child victim of Sex Crimes
Committed by Adults 56, 66 (1969) (study concluding that 97% of
offenders are adult males and 87% of child victims are

females)). Recently, it has emerged that boys are abused much
more frequently than previously believed. Surveys of child
molesters (who are predominantly male) have demonstrated that as
many as 85% of them were themselves abused as children.

K. MacFarlane & J. Waterman, supra at 9-10.

Tt is estimated that anywhere from 50% to 90% of all sexual
abuse of children goes unreported. S. Butler, supra at 12-13. A
central element of childhood sexual abuse 1is secrecy: childhood
sexual abuse happens when the child is alone with the abuser, and
the secrecy makes it clear to the child that the activity Iis
something bad and dangerous. R. Summit, supra at 181. Physical
violence and/or the threat of physical violence, threats of harm
to the victim"s siblings or mother, the threat of abandonment or
separation, and other psychologically coercive tactics used by
the abuser result in the child becoming virtually incapable of
disclosing the abuse. M. de Young, The Sexual Victimization of
Children 41 (1982). Moreover, many of the victims are simply too
young to be able to communicate effectively the abuse, or may be
unaware that the behavior is anything unusual or 1inappropriate.

K. MacFarlane & J. Waterman, supra at 5-7. In any event,
children who do break this silence are rarely believed.
M. Kirkpatrick, supra at 128-29.

The adult expectation that victims of abuse will exercise
self-protection and immediately disclose the abuse 1ignores the
inherent authority of the adult and the corresponding helpless—
ness of the child. R. Summit, supra at 182-84. The fact that
the abuser 1is often in a trusting and apparently loving position
only increases the child"s helplessness and powerlessness.?2

2The normal reaction of child victims is "to "play possum,*®
that is to feign sleep, to shift position, and to pull up the

covers. Small creatures simply do not call on force to deal with
overwhelming threat. Where there 1is no place to run, they have
no choice but to try to hide.™ R. Summit, supra at 183.

2 -



"Adults must be reminded that the wordless action or gesture of a
parent is an absolutely compelling force for a dependent child
and the threat of loss of love or loss of family security 1is more
frightening to the child than any threat of violence." ld. at
183.

IT the child does not seek or receive immediate intervention
and protection, the child®"s only option becomes accommodating to
the reality of continuing sexual abuse. The child faced with
continuing abuse somehow must achieve a sense of control. He or
she cannot safely conceptualize a parent as bad because to do so
is tantamount to abandonment.3 Thus, the only acceptable
option for the child becomes assumption of responsibility for the
abuse. R. Summit, supra at 184-86. This "accommodation syn—
drome™ requires an internalization of the child"s rage, fear,
confusion, and sadness. This 1internalization of anger and anxi—
ety is a survival mechanism that often leads to self-destructive
and other destructive behaviors. Id. For example, a study of
195 female clients of a community mental health center found that
54.9% of the survivors of childhood sexual abuse reported
previous suicide attempts, as opposed to 22.6% of nonvictims.

The study further found that 92.9% of the women whose first
suicide attempt occurred before age 13 were victims of childhood
sexual abuse, and 87.2% of those whose first attempt was during
adolescence were childhood sexual abuse victims. J. Briere &

M. Runtz, Suicidal Thoughts and Behaviors in Former Sexual Abuse
Victims, 18 Can. J. Behavioral Sci. 413 (1986).

In accommodating to an intolerable situation, a victim of
childhood sexual abuse will often repress the abuse for many

3This process is described as a "vertical split in reality
testing:"
IT the very parent who abuses and is experienced as
bad must be turned to for relief of the distress that
the parent has caused, then the child must, out of
desperate need, register the parent- delusionallv- as
good. Only the mental 1image of a good parent can help
the child deal with the terrifying intensity of fear
and rage which is the effect of the tormenting experi—
ences. The alternative- the maintenance of the over—
whelming stimulation and the bad parental imane- means
annihilation of identity, of the feeling of the self.
So the bad has to be registered as the good. This 1is
a mind-splitting or mind-fragmenting operation.
R. Summit, supra at 184 (quoting Shengold, Child Abuse and
Deprivation: Soul Murder. 27 J. Am. Psychoanalytic Ass"n 539
(1979) (emphasis 1in original)).
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years. E.S. Blume, The Walking Wounded; Post-Incest Svndromp.
15 SIECUS Report 5 (1986).

Many, 1if not most, survivors of child sexual
abuse develop amnesia so complete that they simply do
not remember that they were abused at: all: or, if they
do remember, they minimize or deny the effects of the
abuse so completely that that cannot associate it with
any later consequences. They are the "walking
wounded,"™ functional adults who bear, often secretly,
lifelong pain and impaired emotional functioning.

Id. (emphasis 1in original). One study of 53 female outpatients
participating in therapy groups for 1incest survivors determined
that 64% of the patients studied did not have full recall of the
sexual abuse but reported some degree of amnesia, and 28% of the
women reported severe repression. J. Herman & E. Schatzow,
Recovery and Verification of Memories of Childhood Sexual Trauma.
4 Psychoanalytic Psychology 1, 4 (1987). A strong association
was observed between the degree of reported amnesia and the age

of onset and duration of the sexual abuse. Id. For most vic—
tims, it takes years to come to terms with the emotional 1injuries
brouaht on by the sexual abuse. J. Herman, Father-Daughter

Ing.g.5.t 177 (1981).

As a victim of childhood sexual abuse becomes an adult, he or
she will often begin to exhibit signs of trauma. Adult survivors
of childhood sexual abuse are more likely than their nonvictim—
ized counterparts to manifest depression, self-destructive
behavior, anxiety, feelings of isolation and stigma, poor
self-esteem, a tendency toward revictimization, and substance
abuse. A. Browne & D. Finkelhor, Initial and Long-Term Effects:
A Review of the Research in D. Finkelhor, ed., Child Sexual
Abuse: New Theory and Research. 143, 152-163 (1984). Difficulty
in trusting others and sexual maladjustment are additional
long-term effects reported by empirical researchers. Id. A
childhood sexual abuse survivor might have partially or com—
pletely repressed the memory of the abuse, but the trauma might
nevertheless be reenacted in nightmares, "flashbacks,™ and
periods of disassociation. J. Herman, D. Russell, & K. Trocki,
Long-Term Effects of Incestuous Abuse in Childhood. 143 Am. J.
Psychiatry 1293 (1986).

A victim of childhood sexual abuse often denies injury as a
coping response, and the shame, self-blame, and secrecy associ—
ated with childhood sexual abuse often inhibit a victim®s under —
standing of its effects. See R. Summit, supra at 186-190. The
accommodation process, 1in which the child has assumed responsi—
bility for the abuse and internalized his or her feelings of rage
and anxiety, often make victims incapable of discovering their
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injuries for many years. A genuine understanding of the extent
and cause of the injuries sustained by a survivor of childhood
sexual abuse 1is unlikely to be developed until the survivor
receives mental health treatment. J. Herman, Fathor-Dauahter
Incest. suora at 177-196.

I11. Legal Remedies

The criminal justice system 1is largely inadequate to address

the issue of childhood sexual abuse. The crime 1is seldom
reported, and the possibility of conviction remote. See
V. DeFrancis, supra at 187-191. One expert has estimated the

conviction rate for childhood sexual abuse at 1% of all cases.

D. Russell, The Secret Trauma 86 (1986). Consequently, for many
survivors of childhood sexual abuse, civil redress becomes the
only available legal remedy. The most formidable procedural bar
to such suits is the application of statutes of limitation to
traditional tort claims. M. Salten, Statutes of Limitation 1in
Civil Incest Suits: Preserving the Victim®s Remedy. 7 Harv.
Women®s L.J. 189, 190 (1984); see aiso Comment, Tort Remedies for
Incestuous Abuse. 13 Golden Gate U. L. Rev. 609, 628-31 (1983).

The Washington Supreme Court, 1in a 5-4 decision, recently
held that the discovery rule does not apply to civil suits
brought by survivors of childhood sexual abuse. Tyson v. Tyson.
107 Wn.2d 72, 727 P.2d 226 (1986). A strong dissenting opinion
by Justice Pearson discussed the necessity for application of the
discovery rule in these cases. 107 Wn.2d at 80-94. The dissent
pointed out that the purpose of the discovery rule 1is

to provide an opportunity for an adult who claims to
have been sexually abused as a child to prove not only
that she was abused and that the defendant was her
abuser, but that her suffering was such that she did
not and could not reasonably have discovered all the
elements of her cause of action at an earlier time.

The policy behind providing this opportunity has been
demonstrated: the nature of child sexual abuse ;
is often so secretive, so humiliating, and so devasta—
ting that a victim typically represses the events

until the abuse 1is "discovered”> often through psycho—
therapy, and often well into adulthood.

107 Wn.2d at 93-94 (emphasis in original). The concurring
opinion to the majority"s decision noted the strength of the
dissent®s arguments, but stated that "[tjhis 1is the exclusive
province of the legislature, and the judiciary must not invade
it."” ld. at 80. Legislative intervention is therefore appro—

priate and, 1indeed, imperative. )
Kelly & Batti Barton

Legal Rights for Survivors
of Childhood Sexual Abuse
-5- 1506 81st Pl SE
Everett, WA 98203
206-355-9710



IV. Application of the Discovery Rule

Traditionally, statutes of limitation begin to run as of the
date of the wrongful act or omission which is the basis of the
plaintiff*s claim. Developments in the Law: Statutes of Limita—
tions . 63 Harv. L. Rev. 1177, 1200-02 (1950). In instances in
which injured plaintiffs may net know or be expected to know of
their injuries until after the statute of limitations period has
expired, courts have fashioned the "delayed discovery" excep—
tion. The discovery rule provides that the statute of limita—
tions does not begin to run until the plaintiff discovers or
through the use of reasonable diligence should have discovered
the cause of action. See U.S. Oil v. Department of Ecology. 96
Wn.2d 85, 633 P.2d 1329 (1981). In determining whether to apply
the discovery rule, courts traditionally have balanced the
possibility of stale claims against the unfairness of precluding
meritorious causes of action. 96 Wn.2d at 93. "That balancing
test has dictated the application of the rule where the plaintiff
lacks the means or ability to ascertain that a wrong has been
committed.™ Id.

The discovery rule 1is particularly well-suited to cases
involving childhood sexual abuse. Indeed, the Surgeon General-®s
Northwest Conference on Interpersonal Violence specifically
recommended application of the discovery rule to childhood sexual
abuse cases. Conference Recommendations, dated September 23-26,
1987. The psychological trauma associated with childhood sexual
abuse will often result in the victim lacking the means or
ability to ascertain his or her injuries and their cause.

The public policy considerations underlying use of the
discovery rule clearly support its application in cases 1involving
childhood sexual abuse. The discovery rule, for example, 1is
often applied in breach of trust cases. See, e.g.. Peter v.
Simmons. 87 Wn.2d 400, 552 P.2d 1053 (1976); Kittinaer v. Boeing
Co., 21 Wn. App. 484, 595 P.2d 812 (1978); Janisch v. Mullins. 1
Wn. App. 393, 461 P.2d 895 (1969). The same policies supporting
application of the discovery rule in breach of trust cases
support protection of plaintiffs® remedies in childhood sexual
abuse cases; the victim of childhood sexual abuse is typically
inexperienced in interpersonal relations and must rely on adults
for that knowledge. Moreover, the legitimacy of a child®"s trust
in and reliance on his or her family members historically has
been recognized by the courts. See Salten, supra at 209.

Similarly, the discovery rule applies to fraud claims, see
RCW 4.16.080(4), and failure by an adult to disclose to the child
essential information regarding a child"s rights and limitations
on that adult®"s rights may be treated as fraud or constructive
concealment. See Salten, supra at 210-11. A delayed discovery
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rule iIs appropriate in cases involving fraudulent concealment.
££2/ e.g., KicKlighter v. New York Life Ins. Co.. 145 F.2d 548
(5th Cir. 1944). Moreover, the fact that only the defendant has
had full knowledge of the wrongful acts is an important policy
justification for application of the discovery rule. See U.S.
Oil v. Department of Ecology. 96Wn.2d at 93-94.

As stated more Tfully above, it is not unusual for a victim of
childhood sexual abuse to repress all memory of the abuse. See
E.S. Blume, supra at 5. In any case, most victims will be unable
to connect their injuries with the abuse for many years. 1d.
Moreover, childhood sexual abuse related injuries often include
problems in interpersonal relations, low self-esteem, Tfeelings of
isolation, and sexual dysfunction, all of which are unlikely to
manifest themselves until adulthood. M. Tsai, S. Feldman-Summers
& M. Edgar, Childhood Molestation: Variables Related to Differ-
ential Impacts on Psvchosexual Functioning in Adult Women. 88 J.
Abnormal Psych. 407, 414 (1979). Generally, 1t is only when an
adult survivor of childhood sexual abuse enters therapy that any
meaningful understanding of his or her injuries can be
developed. M. Salten, supra at 202.

Discovery of the cause of a childhood sexual abuse survivor-®s
injuries can also take years._Many victims are convinced that
they are to blame for the abuse. See M. de Young, supra at 41.
The concept of "blameless ignorance”™ historically has been a
central justification for use of the discovery rule. See Urie v.
Thompson. 337 U.S. 163, 170 (1949). That concept is clearly
relevant in childhood sexual abuse cases. The trauma associated
with sexual abuse causes a victim to be unable to connect his or
her injury with the abuse. The victim thus is "blamelessly
ignorant” of his or her abuse-related injuries. The abuser, on
the other hand, 1is the direct cause of the victim"s trauma, and
should not be permitted to profit from the fact that discovery of
the cause of a victim™s injuries may occur long after the
traditional statute of limitations period has elapsed.

No public benefit supports a rule that shields childhood
sexual abusers from the consequences of their conduct. See
Comment, Adult.lIncest Survivors and the Statute of Limitations:
The Delaved Discovery Rule and Long-Term Damages. 25 Santa Clara
L. Rev. 191, 217-18 (1985). Civil suits act as deterrents to
unacceptable behavior. The hope is that this legislation, along
with providing victims of childhood sexual abuse with a remedy,
will have a chilling effect on potential abusers.
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V. Conclusion

To apply the traditional statute of limitations "date of
wrongful conduct™ rule to civil suits brought by adult survivors
of childhood sexual abuse is effectively to deny these plaintiffs
j remedy. The discovery rule clearly 1is appropriate in these
cases; application of the rule would mean that the statute of
limitations for adult survivors of childhood sexual abuse would
not begin to run until the plaintiffs injuries and the fact that
they were caused by the abuse are discovered or should have been
discovered by the plaintiff. The latent nature of many of the
injuries and the time required to discover their cause, as well
as the offender®s role in coercing the child"s silence, make
application of the discovery rule essential in intentional tort
suits alleging injuries resulting from childhood sexual abuse.
Indeed, these cases are perhaps the most compelling examples of
the need for the discovery rule. Legislative action 1is essential
to provide survivors of childhood sexual abuse with a genuine and
meaningful legal remedy.

Prepared by Jana Mohr, Attorney at Law
Law Offices of Cody & Mohr
3000 Key Tower
1000 2nd Ave
Seattle, WA 98104
206-386-7383

Kelly & Pacti Barton
Legal Rights for Survivors
of Childhood Sexual Abuse

1506 81st Pl SE m
Everett, WA 98203
206-355-9710

4846U
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Bill Would Empower Abuse Victims

By ANNABEL LUND
THE JUNEAU EMPIRE

Patti Barton was sexually abased by a
famHK member from the lime she was 15
months old until she left home at 18 years
old, she sa¥s. Like many child abuse victims,
however, it wasn't until’she was 32 and had
undergone psychotherapy before she could
admit the abuSe. Her abuser, like many who
sexually assault children, is protected by the
statute of limitations and wiil never have to
pay for his crime.

_Barton and her hushand, Kelly, didn't
think that was fair. In 1987, they pioneered a
victims' rights law in their home state of
Washington - the first of its kind in the
gountr}/.- and have been instrumental in
interesting the Alaska Legislature in the

legislation. Montana passed such a bill
earlier this year.

The Alaska bill, sponsored by Reps. Fran
Ulmer, D-Juneau, Peter Goll, D-Haines and
Virginia Colll_ns,_R-Ancho,rage, extends the
statute of limitations for civil liability in child
sexual assault cases, So that a victim may sue
his or her assailant years after the actual
abuse takes place.

"That's important because many victims
- 45 percent according to national statistics -
repress or partially repress memories of
early abuse. Often iticn't until victims have
gone through ps%chotherapy that they
recognize early abuse and correlate it'to the
many. problems and illnesses they typically
exhibit later in life. Some victims don't
recognize the abuse or don't realize how it's
harmed them. The more severe the abuse
the more likely the victim is to block it out,"
Barton says.

"When | told my therapist what had
happened to me as a child, my doctor said,
'That's child sexual assault and people %o to
jail for that nowadays/" Barton points fo a
stack of yellow receipts she carries in her
no,te,boogc "My therap%/ cost $10,000 and It .
still isn't over. Ithou% t, 'Wouldn't it be fair
for my abuser to pay those bills?"'

There was nothing Barton could do,
though. At the time, Washington law, like
Alaska law, said a lawsuit must be filed two
years after the date the act occurred or two
years after a victim has reached the age of 21.

The legislation adopted by the Washln%]-
ton Legislature in 1987, however, extends the
statute of limitations to three years after a
victim recognizes the abuse has occurred.
The same proposal is hefore the Alaska
Legislature in House Bill 238. A person
bringing such lawsuit would have to verify
the abuse occurred, convince ajudge and
jury of damages and provide the same sorts
of proof any court case demands.

"The legislation will empower victims
and allow them to make use of the civil
system to do something about the situation,
emqtlonaIlY and fmanmaII)(, inste.d of just
feeling guilty or angry," Ulmer says.

The law will put abusers on notice "that
we certainly dont want to let the abuser get
off scot-free and that even though it's too late
for a criminal case, they may be subject to
confrontation years down the road,” she
says.

In Washington, the law passed unani-
mously. Barton's abuser fled the state a few
days before'the law took effect. Still, the
Bartons say their successful battle to change

Maik K*Iky/./urw#u Einptnt
PATTI BARTON

the law was worth it.

The Bartons were in Juneau to testify on
the bill before the House Judiciary Commit-
tee in April. In May, the bill passed the
House Ly a 38 to 1 vote.

Barton has a special reason for wanting
Alaska to adopt the Ie?lslatlon:_she lived in
Alaska for 23 years before moving to Wash-
|bngton and it was in Fairbanks her abuse first

egan.

"l was bom and raised and abused in
Alaska, but | can't file suit here. We are
doing what we are doing now so other
victims don't have to go throu?h what we
had to. Ialso hoFe victims will be more
inclined to sue. It's important for victims to
stand up and say This'is what happened to
me and it isn't right,"" she says.

Thou%h this year's legislative session
ended with HouSe Bill 238 in the Senate
Judiciary Committee, it will be taken up
again by that committee when the Legisla-
ture convenes next January.

-Reprinted from The Juneau Empire. O
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THE ALASKA NETWORK ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT
SUPPORTS HOUSE BILL 238, WHICH ALLOWS SURVIVORS OF CHILD SEXUAL
ABUSE TO BRING CIVIL SUIT AGAINST THE PERPETRATOR.

IT IS NOT UNCOMMON FOR VICTIMS OF CHILD SEXUAL ABUSE TO REPRESS
MEMORIES OF THE ABUSE. IN A CLINICAL STUDY CONDUCTED RECENTLY IN
MASSACHUSETTS, 64% OF THE PATIENTS DID NOT HAVE FULL RECALL OF THEIR
SEXUAL ABUSE AND 28% REPORTED SEVERE MEMORY REPRESSION. IT IS
IMPORTANT TO NOTE, HOWEVER, THAT IN THE SAME STUDY MOST PATIENTS WHO
RECOVERED MEMORIES WERE ABLE TO VERIFY THOSE MEMORIES THROUGH THE
RECOLLECTIONS OF FAMILY MEMBERS, DIARIES, OR OTHER MEANS OF
VERIFICATION.

BY CHANGING THE STATUTE OF LIMITATIONS THE LEGISLATURE WILL BE
HELPING TO |INCREASE THE CHANCES THAT ABUSERS WILL HAVE TO PAY FOR
THE DAMAGE CAUSED TO THEIR FORMER VICTIM. THIS DAMAGE IS USUALLY
EXTENSIVE. A CANADIAN RESEARCH TEAM FOUND THAT 92.9% OF CHILDREN
IN THEIR STUDY WHO ATTEMPTED SUICIDE BEFORE THE AGE OF THIRTEEN WERE
VICTIMS OF CHILD SEXUAL ABUSE. PROBLEMS FOR VICTIMS CAN CONTINUE
THROUGHOUT  THEIR LIVES AND REQUIRE MEDICAL AND PSYCHOLOGICAL
TREATMENT. THAT COST SHOULD BE PAID BY THE ABUSER, NOT THE VICTIM.



fylEMORAtOUM StsC.e of Alaska-

TO: Co-chairs Gruenberg & Goll DATE: March 31, 1989
and Members of the House
Judiciary Committee fileno:

telephoneno: 274-1684

#RU: Hayden Kayden subject:

FFOM:
" Brant McGee <
Public Advocate
Office of Public Advocacy

The Office of Public Advocacy supports the
clarification of current law and the extension of the statute of
limitations contained m hb  zjv . as guardians aa litem for
thousands of abused children every year, we are pleased at this
legislative effort to expand these victims” right to seek
redress.

Unfortunately, the OPA staff does not have sufficient
technical expertise in tort law to comment on most provisions of
the bill. Wnwever, oe suggest that-, the committee consider

the addition of the words "or disability” at line 29, page 1, in
VA" der Lo broaden Lhe class of victims to include the

developmentally disabled.

) IT the bill passes we hope that the Committee and the
bill"s sponsors will make; a strong effort to assure the widest

possible public dissemination of its provisions 1in order to
inform former victims of this enhanced legal remedy.



WKLl UL VI % > HP i 1 wHiuss w3 v O TI0 N = i

CSHB 238 (Jud) October 3, 1989

An Act eliminating the age Barbara Miklos

limitations in the defini- Executive Director

nitiona of sexual assault ... Council on Domestic
v.olenoe and Sexual
Assault

The Council on Domestic Violcnoe and Soxual Assault supports CSHB
238 (Jud), which eliminates the age limitations in the definitions
of crimes of sexual assault and exterds the statute of limitations
for civil actions brought oy victims or sexual abuse. tho
statute of limitations for civil actions arising from these crimes
is very appropriate because many cnnaren are victimized svxuaiiy by
z a family member or someone whom they trusted. Fear ard secrecy are
h o generally associated with the abuse. This is so traumatic that the
i only way child viafcina sox* abla to with the hcrror, shame, aid
< i3 fear they experience is to totally repress the memory of the abuse.
i, 83 It is often only years later that something will happen that will
W > triggar the memory of the abuse, ard they then begin to remember the
0t details. In other cases, an adult will enter into counseling and
then realize that childhood sexual abuse is underlying the emotional
difficulties they may be expexltyK-liij am adults. We believe -that
extending the statute of limitations for these crimes is important.

NI o=
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&

Another 1important section of CSHB 238 (Jud) revises AS 11.41 to

correct an inequity which was created in previous legislative chang-
taM.  Xii 1300, A3 WM! favioixA guostoir yy*t-nM-4- tfirs

against sexual assault for persons who are mentally incapable (ch.
96, SLA 1988). This had the unintended effect of legalizing actions
that were previously considered criminal conduct. AS 11.41.420 (@)
previously contained a clausa which stated:

An offender canmits the crime of sexual assault in the second
degree if the offender engages in ... (2) sexual penetration with
a person who the offender knows (A) 1is suffering fran a mental
tssm x diaOlXkx car defect which rcrxdcxn -the pcoraon incnpablo of nrrn ™
ing the nature of the conduct under circumstances in which a
p sttttx person who 1is capable cf appraising the nature of the conduct
Pl wculd not engage in sexual penetration; or (B) is incapacitated.

CSHB 545 (Jud) amended this clause to read:

R (3} being ever the age of 18, tie offender engages in sexual
tmm. 1 penetration With a person who the offender Kncwa ie (@ ; inemuniy

E;I incapable; or (B) incapacitated.

Thus, it is new not a crime for an offender who is 18 or younger to
engage in penetration with an incapable or incapacitated person who
is not at least three years younger than the offender. The Council
supports CSHB 238 (Jud), which remedies this problem by removing the
phrase "being “ “ - ctions.

Arthur English
Commissioner
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STATE OF ALASKA Dill Version: C3 HB 238 (Jud)
1989 LEGISLATIVE SESSION Publish Date: 4/20/89

FI1 SCAL NOTE

REQUEIT:
Revision Date; Agency Affected: Alaska Court System
Title: An act eliminating age limlta 'DRU: Trial Courts
.. In"crimes of sexual assault...
Sponsar. Ulmer, Qoll & Collins Components:
Requestor;

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 9%

Personal Services
Travel

Contractual

Supplies

Equipment

Land & Structures
Grants €cClaims
TOTAL OPERATING

CAPITAL
REVENUE
PUNDINOi  (Thousands of Dollars)

General Funds
Federal Funds
Other

TOTAL

POSMONS:

Full-rimo
Part-time
Temporary

ANALYSIS:  (Attach a separate page If necetaary)
No fiscal Impact.

Prepared *Jan”SrrgndoergrQeneraj Counsel U- Phone: 264-8228
Division:  Alaska Court System Date: 10/02/89

Approved by: Arthur H. Snowdon, II, Adminlstf Jlre(.:fgrV © Date: 10/02/89
Agency: Alaska Court System

Dﬁgrlll%rg{?\pe Fkinc'e
nghseatlve Sponsor

Stor
mca o? Management & Budget Page 10f 1
Impacted Ageacy(ics)



HB 238

STATE OF ALASKA BILL VERSION:
1989 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST:
Revision Date: Agency Affected: Public Safety
Title: "An Act extending the statute of BRU: Council on Domestic Violence
limitations for civil actions and Sexual Assault
Sponsor: Ulmer. Goll. Col 1lns Component:
Requestor:
EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0 - - 0 - - 0 - -0 - -0 - -0 -
CAPITAL -0 - - 0 - - 0 - -0 - -0 - -0 -
REVENUE -0 - -0 - - 0 - -0 - -0 - -0 -

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER

TOTAL -0 - -0 - -0 - -0 - -0 - -0 -
POSITIONS:

FULL-TIME -0 - -0 - -0 - -0 - -0 - -0 -
PART-TIME -0 - -0 - -0 - -0 - -0 - -0 -

TEMPORARY -0 - -0 - -0 - -0 - -0 - -0 -

ANALYSIS: (Attach a separate page 1if necessary)

The bill would apply to civil actions between two private parties. It would
have no effect on the Department of Public Safety.

.J;Prepared by: Barbara MIklos. Executive Dlrecto Phone: 465-4356
vision: Council on Domestic Violence and Date: 4/6/89
Sexual Assault
Approved by Commissioner: Arthur English Date: 4/6/89
Agency: Department of Public Safety

page 1 of
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STATE OF ALASKA- cLi1 VErc JN: CSHB 238 (Jud)
1989 LEGISLATIVE SESSION PUBLISH DATE: .

FISCAL NOTE

REQUEST:

Revision Date:_ _ Agency Affected: Department of Tgy
Title Act eliminating age lir.it- BRU :prosecution -
ation... statute of limitations..."

Sponsor :  House .Judiciary Components : ----- LLL

Requestor: House Judiciary

EXPENDITURES/REVENUES:  (Thousands of Dollars!

OPERATING FY 8 FY 90 FY a1 FY 92 FY 93 FY A
PERSONAL SERVICES

travel
CONTRACTUAL
SUPPLIES
EQUIPMENT
. LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0 - -0- -0 - -n - -n- -0-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND -0 - -0- -0- -0- . .0- 0-
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME -0 - -0- -0 - -0 - -0- -0-
PART-TIME
TEMPORARY

ANALYSIS :  (Attacha separate page if necessary)

Please see the attached analysis.

Prepared by: Richard 1. Pegues, /flirector Phone: JESELEZ2
Division .~ Adminrs-tritive Sqrvipfo  _ + Dale: April 19, I989

Approved by Commissioner: Douglas B. ($ahlly. Attorney Generalrnur.» April 19. 1989
Agency:  Department of Law

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)



CONTINUATION of FISCAL NOTE ANALYSIS

For Dill/Resolution No CSI1B 238 (Jud)

Section 1, 2, 2, and 4 extend the statute of limitations for
civil actions brought by victims of sexual abuse. These actions do not
involve the Department of Law and will not have a fiscal impact on it.

Section 5, 6, 7, 8, 9, and 10 eliminate the age limitations
in the definition of the crimes of sexual assault. This corrects a
drafting oversight in the law, relating to sexual assault of mentally
incapable or incapacitated persons, which passed the legislature last
year as CSHB 545 (Jud). Because the changes proposed in these sections
of the bill are remedial in nature, there will not be a fiscal impact

for the Department of Law.
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Sec. 11.41.420. Sexual assault in the second degree, (a) An of-
fender commits the crime of sexual assault in the second degree if

(1) the offender engages in sexual contact with another person
without consent of that person

(h) being over the age of 18, the offender engages in sexual contact
with a person

A wﬂo the offender knows is mentally incapable; and
B) who is entrusted to the offender's Care

_tI)

{ —
=

:5@:%%%%

1) by authority of law; or
i1) in a facility or pro?ram that is required by law to be licensed by
the Department of Health and Social Services; or

(3) being over the age of 18, the offender engages in sexual penetra-
tion with a loerson who the offender knows is

A) mentally incapable; or

BJ incapacitated,

b Sexual assault in the second degree is a class B felony. (§ 3 ch
165 SLA 1978: am § 1 ch 78 SLA 1983; am § 2 ch 96 SLA™1988)
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Sec. 11.41,425. Sexual assault in the third degree a) An of-
fender commits the crime of sexual assault in the third degree if being
over the age of 18, the offender engages in sexual contact with a
person who the offender knows is
1 mentally incapable; or
2) temporarily incapable of appraising the nature of the person’s
uct and is ph}(SlcaIIy unable to express unwﬂlmgness to act,
tin the third degree Is a class C felony. (§ 3 ch 96

con
(b) Sexual assau
SLA" 1988)
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§11.41.432 Criminal Law § 11.41.434

Sac. 11.41.432. Defense. It is a defense to a crime char&;ed under
AS 11 41, 410( )(3), 11.41.420(a)(2), 11.41.420(a)(3), or 11.41.425 that
the offender Is

1) mentally incapable; or
marrled to the person and neither part%has iled with the court
o afe aration, divorce, or dissolution of the marriage. (§8 4 ch 96

Sec, 11.41.434. Sexual abuse of u minor in the first degree (az
dn ffenfder commits the crime of sexual abuse of a minor in the firs
egree |

1) being 16 years of age or older, the offender engages in sexual
penetration with a person who is under 13 years of age or aids, in-
duces, causes, or encourages a person who is under 13 years of age to
engage in sexual penetration with another person;

) being 18 years of age or older, the offender engfages in sexual
penetration with a person who is under 18 years of age and who
A) Is entrusted to the offender's care b)( authority of law; or

BJ is the offender's son or daughter, including an illegitimate or
adopted child, or a stepchlld o

) being 18 Kears of age or older, the offender engages in sexual
penetratlon with a person who is under 16 years of age, and the victim
at the time of the offense is

A) residing as a member of the social unit in the same household
as %he offender and the offender is in a position of authority over the
victim; cr

B) temporarily entrusted to the offender's care,

b) Sexual abuse of a minor in_the first de?ree is an unclassified
felony and is punishable as growded in AS 12.55. (8 2 ch 78 SLA
1983; am § 3 ch 66 SLA 1988)

Effect of amendments. —T 988 Le tlve hlsto ts —
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Sec. 11.41.436. Sexual abuse of a minor in the second degree,
(a) An offender commits the crime of sexual abuse of a minor in the
second degree if

(1) being 16 )h/ears of age or_ older, the offender engages in sexual
?enetratlon with a person who is 13,14, or 15 years ofage and at least
hree years younger than the offender, or aids, indues, causes or
encourages a person who is 13,14, or 15 years of age and at least three
year%younger than the offender to engage in sexual penetration with
angther person;

(2 elPut; 16 years of age or older, the offender engages in sexual
contact with a person who is under 13 i/ears of age or aids, induces,
causes, or encoura%es a person under 13 years of age to engage In
sexual contact with another person;

3) being 18 years ofage of older, the offender engages in sexual
confact with a ‘person who is under 18 years of agé and who

(A) is entrusted to the offender's care by authority of law; or
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(B) s the offender's son or daughter, including an illegitimate or
ado ted child, or a ste child;

) being 16 years of age or older, the offender aids, induces, causes,
or encourages aéaerson who is under 16 years of age to engage in
conduct described in AS 11.41.455(a)(2) — (6): or

(5) beln? 18 years of age or older, the off ender engages in sexual
contact with n person who is under 16 years of age, and the victim at
the time of the offense is

A) residing as a member of the social unit in the same household
as the offender and the offender is in a position of authority over the
V|ct|m or

B) temporarily entrusted to the offender’s care,

b) Sexual abuse of a minor in the second degree is a class B felony.
(82 ch 78 SLA 1983; am § 4 ch 66 SLA 1988)
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\)

(1) being 16 %/ears of age or older, the offender engages'm sexual
Pertetratlon with a person who is 13, 14, or 15 years ofage and at least
hree™-years younger than the offender, or dids®imluces, causes or
encourages a'person who is 13, 14, or 15 years ofage and at least three
years younger than the offender to engage ip-sexual penetration with
another person; , _

2) bem_(t; 16 yea:s of age or oldeiythe offender engages in sexual
contact with a person ho is under' 13 ¥ears of age or aids, induces,
causes, or encourages a persojTiinder
sexual contact with anothcfKperson; _

(3) beln_(t; 18 years of*age or older, the offender engages in sexual
contact with a perspn who js under 18 years of age and who

A) Is entru.st9d4o the offender's Caré hy authority of law: or

B) is the offender's son or daughter including an illegitimate or
adoi)ted_chlld or a stepchild; or L

(4) being 16 years ot age or older, the offender aids, induces, causes,
or encourages a person ‘who is under 16 years of age to engage in
conduct described in AS 11.41,455(a)(2) —7(6). \

'mb) Sexual abuse ofa minor in the second degree'ds a class B felony.
(8'2ch 78 SLA 1983) X

3 years of age to engage in

NOTES TO DECISIONS
PorlpBrre'fC)z}(é\I/frsévé rﬁterO{o %?1%‘?@9 | K]E{Egsr

Sec, 11.41.438. Sexual abuse of a minor in the third degree, -(63
An offender commits the crime of sexual abuse ofa minor in the thir
degree if, being 16 years ofaqe or older, the offender engages in sexual
contactwith aperson who is 13,14, or 15 years ofage and at least three
ye(abr)s gounger than the offender.

exual abuse of a minor in the third degree is a class C felony.
(82ch 78 SLA 1983)

NOTES TO DECISIONS
o R

Sec. 11.41.440. Sexual abuse of a minor in the fourth degree,
?a) An offender commits the crime of sexual abuse of a minor in the
ourth degree if, being under 16 years of age, the offender engages in
sexual Penetratlon or sexual contact with a person who is under 13
years of age and at least three years younger than the offender.
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(b) Sexual abuse ofa minor | n the fourth degree is a class A misde-
rSnLeAanf58g§ 3¢h 166 SLA 1978; am § 9.ch 102 SLA 1980; am § 3¢ch 78
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Sec. 11.41.445, General provisions, (a) In a prosecution under AS
1141410 — 11.41.440 it is an affirmative defense that, at the time of
theI alleged offense, the victim was the legal spouse of the defendant
unless

1) the spouses were living apart: o
2) the defendant caused ph nisica |nJur% to the victim,

b) In a prosecution under S 11.41.410 — 11.41.440, whenever a
provision of law defining an offense depends upon a victim's being
under a certain age, it is an affirmative defense that, at the time of the
alleged offense, thie defendant reasonably believed the victim to be that

?e or older, unless the victim was under 13 years of age at the time

the alleged offense. (8 3 ch 166 SLA 1978)

Sec. 11.41.450. |ncest (a) A person commits the crime of incest if
emgt 1§ years of age or older, that person engages In sexual
ratlon W|th another who is related, either” legitimately or
| Ie%mmately
an ancestor or descendant of the whole or half blood;
a brother or sister of the whole or half blood; or
3 an uncle, aunt, nephew, or niece b}/ blood.
b) Incest is a class C felony. (8 3 ch 166 SLA 1975)
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NOTES TO DECISIONS
. Death of defendant abated prosecu- 24 282 (1967), deciced under former
G

TR
Méjﬁ ORD TR B REP % o8 g cuced within cherge
12

nsent as element of incest, 36 ALR2d

Sec, 11.41.455, Unlawful exploitation of a minor, (a) A person
commits the crime of unlawful exploitation ofa minor if, in the state
and with the intent of producing a live performance, film, photograph
negative, slide, book, newspaper, magazine, or other printed material
that visually depicts the conduct listed in (1)h,— (6) o this subsection,
the person Knowingly induces or employs a child under 18(¥ears ofage
to engage in, or photographs, films, or televises a child under 18 years
of. age enga?ed In, the following actual or simulated conduct;

1) sexual penetration; ,

2) the lewd touching of another person's genitals, anus, or breast;

(3) the lewd touching by another person of the child's genitals, anus,
or breast; _

4) masturbation;

5) bestiality; or _ .

6) the lewd exhibition of the child's genitals.

b) A parent, Iegal guardian, or person having custody or control of
a child ‘under 18 years of age commits the crime of unlawful
exploitation of a minor if, in the'state, the person permits the child to
engage in conduct described in (a) of this section knowing that the
conduct is intended to be used in producing a live performance, film,
photograph, n_e?atlve, slide, book, newspaper, magazine, or other
printed material that V|$ua||y depicts the conduct.

() Unlawful exploitation ofa minor is a class B felony. (§ 3 ch 166
SLA 1978; am § L ch 57 SLA 1983)
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el s gngﬁgggttﬁn%. 1

NOTES TO DECISIONS
W B R

Sec. 11.41.450. Incest.
NOTES TO DECISIONS
3

CHPRSSe

Sec. 11.41.455. Unlawful exploitation of a minor.
NOTES TO DECISIONS

A

Sec. 11.41.470. Definitions. For purposes of AS 1141410 —
11.41.470, unless the context requires otherwise, .

&1) "incapacitated” means temporarily incapable of appraising the
nature o{one‘ts own conduct and physically unable to express unwill-
ingness to act;

(2) "mentally incapable” means a person who suffers from a mental
disease or defect that renders the person incapacle of understanding
the nature of consequences of the person’s conduct, including the po-
tential for harm to that person; _

(3) "victim” means the person alleged to have been subjected to
sexual assault in any degree or sexual abuse ofa minor in any degree;

4) "without consent’ means that a person _

A) with or without resisting, is coerced br the use offorce against a
person or proFe_rty, or by the express or implied threat of death, immi-
nent physica m{ury, or kldnappm? to be inflicted on anyone; or

%B) Is incapacitated as a result of an act of the defendarit. (§ 3 ch
166 SLA 1978; am 8§ 5 ch 78 SLA 1983; am § 5 ch 96 SLA 1988)
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LAWS OF ALASKA

1988

Surt* ChopUr No.

CSHB 545 (Jud) 96

AN ACT

Amending crime* relating to sexuel aannult as they relate to
person* who are mentally Incapable.

BE FtENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

THE ACT FOLLOWS ON PACE 1, LINE 9.

UNCERLINED MIATERIAL 1 TOICATES TEXT THAT IS BEING ACFED TO
THE LANVAND BERACKETED VIATERIAL IN CAPITAL LETTERS INDICATES
DEETIONS FROM THE LAVW CONVPLETELY NBWVTEXT << v
REPEALED AND REENACTED IS IDENTIFIED IN THE  INTRODUCTORY

Approved by the Covernor: Jun® g‘lQBS
Actual Effective Date: September -~



Chapter 96

AN ACT
Amending crimes relating to sexual assault as they relate

to persons who are mentally Incapsb?e.

* Section 1. AS 11.41.410(a) Is repealed and reenacted toread:
(@) A person commitsthe crime of sexual assault In the first

degree if,

(1) being any age, the defendant engages in sexual pene—
tration with another personwithout consent of that persons

(2) being any age, thedefendant attempts to engage In
sexual pcnetradon with another person without consent of that person
and causes serious physical Injury to that peraoni

(3j being over the ageof 18, the defendant engages in

sexual penetration with another person

(A) who the defendant knows Is mentally 1incapables

and
(B) who 1is entrusted to the defendant®s care
(1) by authority of laws or
(11) In a facility or program that 1is required by

law to be licensed by the Department of Health ond Social

Services.
Sec- 2. AS 11.41.420(a) Is amended to read:
(@) An offender consults thecrime of sexual assault in the
“tcond degree if (THE OFFENDER ENGAGES IN]

(l) the offender engages In sexual contact with another
J- CSHB 545(Jud)



Chepter %

Chapter 96
under AS 11.41.410(a)(3). 11.41.420(A)(2), 11.41.420(a)(3), or 11.41.-

person without consent of that personi [OR]
enf..p425 that the offender is
(1) mentally incapablei or
(2) married to the person and neither party has filed with

) being over the ap.e of 18. the offender

sexual contact (PENETRATION) with a person

(A) who the offender knows is mentally incapably ~ *
the court for a separation, divorce, or dissolution of the marriage.

(B) who 1is entrusted to the offender”s care
; _ * Sec. 5.AS 11.41.470 is amended by adding a new paragraph to read:
(1) by authority of lawi or

(4) "mentally incapable™ means a person who suffers from a

(il) in a facility or program that is requlrnl
mental disease or defect that renders the person Incapable of under—

law to be licensed by the Department of Health and Sotlij
standing the nature or consequences of the person®s conduct, including

Servicest or
?) being over the age of 18. the offender engsgti ¥¢ potential for harm to that person.
sexual penetration with a person who the offender knows is
(A) mentally incapablei (IS SUFFERING FROM A HDHU
DISORDER OR DEFECT WHICH RENDERS THE PERSON INCAPABLE OF APPRAH®
ING THE NATURE OF THE CONDUCT UNDER CIRCUMSTANCES IN WHICH »
PERSON WHO IS CAPABLE OF APPRAISING THE NATURE OF THE CONDIK1
WOULD NOT ENGAGE IN SEXUAL PENETRATION)i or
(B) (IS) incapacitated.

* Sec. 3. AS 11.61 is amended by adding a new section to read:

Sec. 11.41 625. SEXUAL ASSAULT IN THE THIRD DEGREE. o ¥
offender commits the crime of sexual assault in the third degree
being over the age of 18, the offender engages in sexual contac
a person who the offender knows is

(1) mentally incapable) or

(2) temporarily Incapable of appraising the nature A
person®s conduct nnd 1is physically unable to express unvll 1InRnc*
act.

(b) Sexual assault in the third degree in a class C felony”

* Sec. 4. AS 11.41 is amended by adding a new section to read:
Sec. 11 .41 .432.  DEFENSE. It is a defense to a crime C 3 (S]JSS‘E(J.[D

CSHB 545(Jud) -2-
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Sec. 11.41.330. Custodial interference in the second degree.
NOTES TO DECISIONS

sani St PO 77 3 Ty el G Wy g gt (e Mo

Sec. 11.41.370. Definitions.
NOTES TO DECISIONS

chg'%%% RGP Aol o 5

Article 4. Sexual Offenses.

tign . . i o
. exua\ assault in bEe first Fg}gree i§§.t 'ggxgal abuse of a minor in the sec-

. EXUa assau.pnte [ee ond d rﬁe. :
2 eurz]aeassau. In the third" degree %g %%o%%aﬁer 8&}8%%@'p no defense
Z gé(grajeabuse of a minor in the first 470, eﬁmﬁoﬁs

Sec, 11.41.410. Sexual assault in the first degree, (a) A person
commits the crime of sexual assault in the first degree if, =

&1) bemg any age, the defendant en%a es in sexual penetration
with another person without consent of that person;

(2) being any age, the defendant attempts to engage in sexual pene-
tration with another person without consent of that person and causes
serious physical injury to that person; _

(3) beln_(i over the age of 18, the defendant engages in sexual pene-
tration with another person _

A) who the defendant knows is mentally incapable; and

B) who is entrusted to the defendant's Care

1) by authority of law; or . _

||E in a facility or prog?ram that is required by law to be licensed by
the Department of Health and Social Services, _

(b) Sexual assault in the first degree is an unclassified felony and is
punishable as provided in AS 12.55. (§ 3 ch 166 SLA 1978; am § 8 ch
102 SLA 1980; am § 6 ch 143 SLA 1982; am § 10 ch 78 SLA 1983; am
§1ch 96 SLA 1988)

Effect of amendments. — The 1988  leqislative Jetter of intent relating to the
e R LR
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Sec. 11.41.420, Sexual assault in the second degree, (a) An of-
fender commits the crime of sexual assault in the second degree if

(1) the offender engages in sexual contact with another person
without consent of that person

(2) being over the age of 18, the offender engages in sexual contact
with a person

A) who the offender knows is mentally incapable; and

B) who is entrusted to the offender's care

|) by authority of law; or

1) in afacility or pro%ram that is required by law to be licensed by
the Department of Health and Social Services; or,

(3) being over the age of 18, the offender engages in sexual penetra-
tion with a ﬁerson who the offender knows is

A) mentally incapable; or
BJ incapacitated.
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Sexual assault in the second degree is a class B felony. (§ 3 ch
166 'SLA 1978; am § 1 ch 78 SLA 1983, am § 2 ch 96 SLA"1988)
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Sec. 11.41.425. Sexual assault in the third de a) An of-
fender commits the crime of sexual assault in the th|r degree ifbeing
over the age of 18, the offender engages in sexual contact with a
person who the offender knows is

El mentally incapable; or
2) temporarily incapable of appraising the nature of the person’s

con

uct and is ph){smally unable to express unW|II|ngness to act.
(b) Sexual assau
SLA' 1988)

tin the third degree is a class C felony. (§ 3 ch 96
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Sec. 1141, 432 Defense. It is a defense to a crime char?ed under
S%l él% 4elr0‘s ), 11.41. 420a 2 11.41.420(a)(3), or 11.41.425 that
U mentally incapable; or

married to the person and neither party has filed with the court
oLr a segaratlon divorce, or dissolution of the marriage. (8 4 ch 90

Sec. 11.41.434. Sexual abuse ofa minor in the first degree (ag
dAen ngeer:fder commits the crime of sexual abuse ofa minor in the firs

1) being 16 years of age or older, the offender engages in sexual
penetration with a person who is under 13 years of age or alds in-
duces, causes, or encourages a person who isunder 13 years ofage to
engage In sexual penetration with another person:

) being 18 years of age or older, the offender engiages in sexual
penetration with a person who is under 18 years of age and who
A) is entrusted to the offender's care b* authority of law; or

B] Is the offender's son or daughter, including an ‘illegitimate or
adogpted child, or a stepchlld or
being 18 Kears of age or_older, the offender engages in sexual
penetratlon with a person who is under 16 years of age; and the victim
at the time of the offense is
A) residing as a member of the social unit in the same household
as %he offender and the offender is in a position of authority over the
victim; or
B) temporarily entrusted to the offender’s care.
b) Sexual abuse of a minor in the first de?ree is an unclassified
felony and is punishable as growded in AS 12.55. (8 2 ch 78 SLA
1983; am § 3 ch 66 SLA 1988)
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Sec. 11.41.436. Sexual abuse of a minor in the second decree,
(a) An offender commits the crime of sexual abuse of a minor in the
second degree if

(1) being 16 %/ears of age or_older, the offender engages in sexual
?enetratron with a person who is 13,14, or 15 years ofage and at least
hree years younger than the offender, or ards induces, causes or
encourages a person who is 13,14, or 15 years ofage and at least three
years younger than the offender to engage in sextial penetration with
another person;

2) bern% 16 years of age or older, the offender engages in sexual
contact with a person who is under 13 Years of age or aids, induces,
causes, or encoura%es a person under 13 years of age to engage in
sexual contact with another person:

(3) being 18 years of a ﬁe of older, the offender engages in sexual
contact with a person who is under 18 years of age and who

(A) is entrusted to the offender's care” by authority of law; or
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(B) s the offender's son or daughter, including an illegitimate or

adopted child, or a stepchild;

) being 16 earsofageorolder the offenderalds Induces, causes,
or encoura es a(i)erson who is under 16 years of age to engage in

conduct descrlbe
(5) bem(t;

contact wi

the time of the offense is

in AS 11.41.455(a)(2) — (6); or
18 years of age or older, the off ender engages in sexual
ha person who is under 16 years of age, and the victim at

A) residing as a member of the social unit in the same household
as the offender and the offender is in a position of authority over the

VICtIm or

B) temporarily entrusted to the offender's care.
b] Sexual abuse of a minor in the second degree is a class B felony.
(82 ch 78 SLA 1983; am §4 ch 66 SLA 1 88)
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(1) being 16 Kears of age or oldsr, the offender engagca‘fn sexual
?enetratlon with a person who is 1314, or 15 years of"fe and at least
hree'years younger than the offende-, or aids.Miriduces, causes or
encourages a person who is 13,14, or IL years opage and at least three
years younger than the offender to engage ip'sexual penetration with
another person” _

2) bem_% 16 years of age or olderythe offender engages in sexual
contact with a person.who is under "13 years of age or aids, induces,
causes, or encourages a‘person/under 13 years of age to engage in
sexual contact with anothc*Kperson; _

(3) bem_? 18 years o”dge orolder, the offender engages in sexual
contact with a Person'who is under 18 years of age and who

A) 13 cntrusted'to the offender's baré by autharity of law; or

B is the offender's son or daughters including an illegitimate or
ad%ated child, or a stepchild; or -

(4) being 16 years ofage or older, the offehder aids, induces, causes,
0r encourages a person who is under 16 years of age to engage in
conduct deScribed in AS 11.41,455(a)(2) —(6). \

® Sexual ususc 0f a minor in the second degreeds a class B felony.
(8 2ch 78 SLA 1983) v

NOTES TO DECISIONS
o e

Sec. 11.41.438. Sexual abuse of a minor in the third de ree,_(ag
An offender commits the crime of sexual abuse ofa minor in the thir
degree if, being 16 years ofage or older, the offender engages in sexual
contact with a person who is 13,14, or 15 years ofage and at least three
ye?br)s gounger than the offender.

exual abuse of a minor in the third degree is a class C felony.
(8 2°ch 78 SLA 1983)

NOTES TO DECISIONS
M i L

Sec. 11.41.440. Sexual abuse of a minor in the fourth degree,
?a) An offender commits the crime of sexual abuse of a minor In the
ourth degree if, being under 16 years of age, the offender engages in
sexual Penetratlon or sexua; contact with a person who is under 13
years of age and at least three years younger than the offender.
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Sexual nbuse ofa minor in the fourth degree is a class A misde-

meanor. (§ 3 ch 166 SLA 1978; am § 9 ch 102 SLA 1980; am 8 3ch 78

SLA 1983)

Effect of amendment!). — The 1980
amendment rewrote subsection (a).

The 1983 amendment rewrote this sec-
tion.

Legislative history reports. — For a

report on Chapter 102, SLA 1980 (HCS
CSSB 511), see 1980 Senate Journal
Supplement, No. 44, May 29,1980, or 1980
House Journal Supplement, No. 79, May
28, 1980.

NOTES TO DECISIONS

Prior Inw. — For cases decided under
prior law, see notes to AS 11.41.434, Notes
to Decisions.

Applied in Goulden v. State, Ct. App.
Op. No. 201 (File No. 6465), 656 P.2d 1218
(1983).

Collateral references. —Civil liability
for carnal knowledge with actual consent
of girl under age of consent, 45 ALR 780;
79 ALR 1229.

Assault with intent to ravish or rape
consenting female under age ofconsent, 81

ALR 599.
Parent or person in loco parentis, liabil-

Cited in Stores v. State, Sup. Ct. Op. No.
2252 (File No. 3595), 625 P.2d 820 (1980);
Hodges v. State, Ct. App. Op. No. 233 (File
No. 7330), 660 P.2d 1203 (1983).

ity for rope of minor child, 19 ALR2d 460.

Assault with intent to commit
unnatural jex act upon minor as affected
by latter’s consent, 65 ALR2d 748.

Applicability of rape statute covering
children of a specified age, with respect to
a child who has passed the anniversary
date of such age, 73 ALR2d 874.

/

Sec. 11.41.445. General provisions, (a) In a prosecution under AS

11.41.410

— 11.41.440 it is an affirmative defense that, at the time of

the alleged offense, the victim was the legal spouse of the defendant

unless

(1) the spouses were living apart; or
(2) the defendant caused physical injury to the victim.

(b)

In a prosecution under AS 11.41.410 — 11.41.440, whenever a

provision of law defining an offense depends upon a victim’s being
under a certain age, it is an affirmative defense that, at the time ofthe
alleged offense, the defendant reasonably believed the victim to be that
age or older, unless the victim was under 13 years of age at the time
of the alleged offense. (8§ 3 ch 166 SLA 1978)

Sec. 11.41.450. Incest, (a) A person commits the crime of incest if,
being 18 years of age or older, that person engages in sexual
penetration with another who is related, either legitimately or
illegitimately, as

(1) an ancestor or descendant of the whole or half blood,;

(2) a brother or sister of the whole or half blood; or

(3) an uncle, aunt, nephew, or niece by blood.

(b) Incest is a class C felony. (§ 3 ch 166 SLA 1978)
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NOTES TO DECISIONS

Denth 0f defendant abated prosecu-
tion under former section. Hartwell v.
State, Sup. Ct. Op. No. 391 (File No. 704),

Collateral references. — Aiding and
abetting ofTense of incest by one not
related to party, 5 ALR 784; 74 ALU 1110;
131 ALR 1322.

Relationship creoted by adoption as
within statute regarding incest, 151 ALR

-123 P.2d 282 (1907). decided under former
AS 11.<10.110.

Sexual intercourse between persons
related by half blood, 72 ALR2d 706.

Prosacutrix as accomplice or victim, 74
ALR2d 705.

Rape, incest as included within charge
of. 76 ALR2d 484.

1146.
Consent os element of incest, 36 ALR2d
1299.

Sec. 11.41.455. Unlawful exploitation of a minor, (a) A person
commits the crime of unlawful exploitation of a minor if, in the state
and with the intent of producing a live performance, film, photograph,
negative, slide, book, newspaper, magazine, or other printed material
that visually depicts the conduct listed in (1) — (6) of this subsection,
the person knowingly induces or employs a child under 18 years ofage
to engage in, or photog “nhs, films, or televises a child under 18 years
of age engaged in, the following actual or simulated conduct;

(1) sexual penetration;

(2) the lewd touching of another person’s genitals, anus, or breast;

(3) the lewd touching by another person of the child’s genitals, anus,
or breast;

(4) masturbation;

(5) bestiality; or

(6) the lewd exhibition of the child’s genitals.

(b) A parent, legal guardian, or person having custody or control of
a child under 18 years of age commits the crime of unlawful
exploitation of a minor if, in the state, the person permits the child to
engage in conduct described in (a) of this section knowing that the
conduct is intended to be used in producing a live performance, film,
photograph, negative, slide, book, newspaper, magazine, or other
printed material that visually depicts the conduct.

() Unlawful exploitation of a minor is a class B felony. (§ 3 ch 166
SLA 1978; am 8§ 1 ch 57 SLA 1983)

Cross references. — For crime of dis- magazine that depicts such conduct, the
tribution of child pornography, see AS person,” substituted "18 years" for "16
11.61.125. years" in two places, and added “the

Effect of amendments. — The 1983
amendment, in subsection (a), substituted
"magazine, or other printed material that
visually depicts the conduct listed in (1) —
(6) of this subsection, the person” for "or
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following actual or simulated conduct" to
the end, all in the introductory paragraph;
substituted "lewd" for "obscene" in para-
graphs (2), (3) and (6); and deleted
"female" preceding "breast” in paragraph
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Effect of amendments. — The 1985
umendment rewrote subsection (a).

NOTES TO DECISIONS

Applied in Jager v. State, Ct. App. Op.
No 772 (File No. A-1145), p.2d
(1988).

Sec. 11.41.450. Incest.
NOTES TO DECISIONS

Cited in Theodore v. State, Ct. App Op.
Mo. 435 (File No. A-554), 692 P.2d 987
(1985).

Sec. 11.41.455. Unlawful exploitation of a minor.
NOTES TO DECISIONS

Conviction and sentence upheld. —
See Depp v. State, Ct. App. Op. No. 390
(File No. 7002), 686 P.2d 712 (1984).

Sec. 11.41.470. Definitions. For purposes of AS 11.41.410 —
11.41.470, unless the context requires otherwise,

(1) “incapacitated” means temporarily incapable of appraising the
nature of one’s own conduct and physically unable to express unwill-
ingness to act;

(2) "mentally incapable” means a person who suffers rrom .amental
disease or defect that renders the person incapable of understanding
the nature of consequences of the person’s conduct, including the po-
tential for harm to that person;

(3) "victim” means the person alleged to have been subjected to
sexual assault in any degree or sexual abuse ofa minor in any degree;

(4) "without consent” means that a person

(A) with or without resisting, is coerced by the use of force against a
person or property, or by the express or implied threat of death, immi-
nent physical injury, or kidnapping to be inflicted on anyone; or

(B) is incapacitated as a result of an act of the defendant. (§ 3 ch
166 SLA 1978; am 8§ 5 ch 78 SLA 1983; am § 5 ch 96 SLA 1988)

Revisor’s notes. — Reorganized in Effect of amendments. — The 1988
1980 to alphabetize the defined terms. amendment inserted paragraph (2).






