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The valuation of the firm"s office equipment,

accepted by the court, was based on replacement cost,
arrived at by referenceto Robert®"s corporate insurance

policy. Robertrelied on a valuation by William Borchardt,
manager of Arctic Office Products, for the equipme: s fair
market value. Upon questioning from the bench,

Mr. Borchardu indicated that his valuation was based on the
fair market value at the time of trial in 1986, not the
value as of October 24, 1984, the date agreed on for
valuation.

Again, it was clear error to accept Margaret®s
valuation of the -equipment. Reliance on the replacement
cost of the equipment was not 1in accordance with acceptable
valuation methods. The trial court should have Jlooked to
the fair market value of the equipment. Cf. Hayes v. Hayes,

756 P.2d 298, 299 (Alaska. 1988) (rejecting valuation of

business based on insurance funded buy out agreement),,
However, Mr. Borchardt®s valuation was of no evidentiary
value. On remand the trial court should ascertain or
estimate the fair market value of the equipment as of

October 24, 1984.

Robert also objected to Margaret"s valuation of
his firm®"s work in progress. It was valued at $155,584 ,

based on data f~*om the Altman-Weil survey for year ending
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1984.5 Robert used records of his law firm to value work in
progress at $60,935. This figure was based on records the
firm began Kkeeping 1in May 1985 and calculations based on
work in progress as of February 28, 1985. Robert®s expert
worked backwards from these figures to determine work 1in
progress on October 24, 1984.

Relying on a national survey when actual figures
are available 1is an abuse of discretion. IT the trial court
found Robert"s figures wunreliable, it could have obtained
reliable figures to Value the work 1in progress. Based on
the foregoing, we have a definite and firm conviction that a
mistake was made in valuing Robert®"s law Ffirm"s tangible
assets. Therefore, we remand the valuation for

redetermination.

B. TRIAL COURT®"S AWARD OF ALIMONY.

Margaret was awarded $3,000 per month alimony.
The "rehabilitative alimony"” was to be paid for six Yy ars
"to assist her in the transition from being a participant 1in
an economic partnership to supporting herself." Margaret

contends that the court®s award of alimony 1in this amount

5. The Altman-Weil survey estimates
progress as of the end of the fiscal year. The trial
court®s acceptance of this figure 1is puzzling. The trial
court did not rely on Altman-Weil®s valuation for accounts
receivable. This selective use of data resulted in Robert-"s
practice being overvalued.
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was jJustified by the need to equalize her earnings with
Robert-"s. Robert challenges this award. He argues that it
is unjust, wunnecessary and contrary to decisions of this
court.

An award of alimony is within the trial court"s

discretion and will be set aside only if it 1is unjust or

unnecessary. Messina V. Messina, 583 P.2d 804 (Alaska
1978). Recently, we reiterated our position that alimony 1is
not "just and necessary”™ when the property division can

adequately provide for the "reasonable needs of the spouse
seeking alimony." Hilliker v. Hilliker, 755 P_.2d 1111, 1112
(Alaska 1988) (and cases cited therein). Rehabilitative
alimony may be awarded for a specific purpose and a short
duration even with an adequate property division, Bussell v.
Bussell, 623 P.2d 1221, 1224 (Alaska 1981), but is limited

to job training or other means directly related to entry or

advancement within the work force. Schanck v. Schanck, 717
P.2d 1, 5 (Alaska 1986). The party seeking rehabilitative
alimony must 1intend to use it for such purposes. Miller v.
Miller, 739 P.2d 163, 165 (Alaska 1987). Absent such an
intent, rehabilitative alimony should not be awarded. 1d.
6. In addition to rehabilitative alimony,

court has recognized reorientation alimony. Dixon v. Dixon,
747 P.2d 1169 (Alaska 1987). The purpose of reorientation

alimony 1is to allow the requesting spouse an opportunity to
adjust to the changed financial circumstances accompanying a

(Footnote Continued)
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Applying the foregoing analysis to this case, we
conclude that the trial court®s award of vrehabilitative
alimony was an abuse of discretion. Margaret has a college
degree and was employed at the time of the trial. She
disclaimed any need for or intent to seek retraining.
Absent any 1intention to pursue training, Margaret was not
entitled to rehabilitative alimony. Sea Miller, 739 P.2d at
165.

Margaret argues that the award 1is not unjust and
unnecessary because it equalizes her 1income with Robert®s.
She reasons that it is fair to award alimony 1in this case

because of the difference between her earning capacity and

Robert"s. However, differences in earning capacity should
be taken into account 1in the property division. Merrill wv.
Merrill, 368 P.2d 546, 547-48 n.4 (Alaska 1962). As

observed 1in Dixon v. Dixon, 747 P.2d 1169, 1173 (Alaska

1987), in some cases it may be appropriate to give a larger

(Footnote Continued)

divorce. Dixon, 747 P.2d at 1173. however, reorientation
alimony 1is only appropriate when the property settlement
will not adequately meet the parties® reasonable needs.
Dixon, 747 P.2d at 1172-1174.

The trial court could have meant to award,

reorientation alimony 1in this case. However, the award of
alimony here cannot stand as reorientation alimony. There
is sufficient property available to meet her reasonable
needs. Hilliker v. Hilliker, 755 P.2d 1111, 1112 (Alaska
1988). Therefore, an award of reorientation alimony would
be an abuse of discretion. ~ n
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share of the marital estate to the spouse with the smaller

;
earning capacity. 747 P.2d at 1173.

C. TRIAL COURT"S AWARD OF CHILD SUPPORT.

Robert objects to the trial court®"s award to
Margaret of $1,000 per child per month for child support.
Additionally, Robert was ordered to pay 100% of the
children®s medical and dental expenses. In awarding child

support, the trial court stated in its Findings of Fact and

Conclusions of Law:

7. The children have enjoyed a
standard of living commensurate with
their father®s earnings. Defendant 1is

financially able to pay and should pay
the amount of $1,000 per month per child
for a total of $3,000 per month as child
support for the support and maintenance
of the three minor children of rhe
parties. These <child support payments
should be paid through the Child Support
Enforcement Agency 1in Anchorage, Alaska
on the first day of each month beginning
May 1, 1987.

8. Defendant 1is financially able
to pay and should pay all medical,
surgical, hospital, dental and
7. This 1is not to say that Margaret must be

provided with property which will produce an amount of
income sufficient to support a standard of living comparable
Jo that which was enjoyed during the marriage. Both parties
to a divorce must reorganize financially. Hilliker .
Hilliker, 755 P.2d 1111, 1113 n.2 (Alaska 1988) (citing
Monsma v. Monsma, 618 P.2d 559, 560 (Alaska 1980); Allen v.
Allen, 554 P._.2d 393, 395-96 (Alaska 1976)).

8. Robert does not object to paying the full
medical and dental expenses of the children.
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orthodontic expenses of the minor
children.

Margaret testified that without any "fluff"” each
child"s expenses were $833 per month. This figure only
covered expenses; it did not allow for trips or vacations.
Margaret arrived at this figure by taking monthly expenses
for herself and the three children and dividing by four and
multiplying by three. Margaret asked that child support be
set at $1,000 per child per month to allow her to provide
the children with "extracurricular enjoyment." She
presented no evidence to support an amount above $833 per
child per month.

Robert testified that the expenses were $515 per
child. His figures were arrived at by examining the monthly
expenditures and attempting to filter out what were actually
Margaret®™s expenses. He argues that he 1is shouldering the
total out-of-pocket expenses of the children, and thus the
award is contrary to the decisions of this court.

Child support awards are within the broad
discretion of the trial court. Pattee v. Pattee, 744 P.2d
658, 662 (Alaska 1987). They are not to be set aside unless
the trial court has abused 1its discretion, i.e., unless
based on the record as a whole this court 1is left with a
"definite and firm conviction that a mistake has been made."
Hunt v. Hunt, 698 P.2d 1168, 1172 (Alaska 1985).

Awards of child support are to be based on the
total cost of supporting the <children and the relative
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financial abil _ties of both parents. Pattee, 744 P.2d at

662; Hunt, 698 P.2d at 1172. The first step 1is to assess
the reasonable needs of the children, including their
station 1in life. Cf. Hunt, 698 P.2d at 1173. Second, the

trial court is to assess the relative financial ability of
the parents to meet the children®s needs. Id. Third, the
court determines whether the vrelative financial abilities
justify placing a greater burden on one parent and a lesser
burden on the other. Id. at 1172.

Applying the foregoing analysis to this case, a
review of the record as a whole leads us to a definite and
firm conviction that a mistake has been made. Robert was
ordered to pay 100% of the child"s out-of-pocket expenses
based solely on his financial ability to pay. No mention

was made of Margaret®s ability to share in meeting the

9
children®s needs. Child support is to be equitably
assessed based on both parents” ability to meet the
reasonable needs of the <children. See Hunt, 698 P.2d at
1172-73. Margaret concedes that she can expect substantial
9. Robert®s income before taxes was accepted by
the court to be $197,000 per year. Robert claimed his
income was approximately $180,000. Margaret earned $22,000
per year working for the Anchorage Olympic Organizing
Committee. Margaret can expect substantial pre-tax income
from investing property awarded her in this case. There was

no discussion in the Findings of Fact and Conclusions of Law
regarding the assessment of Margaret®s ability to meet a
share of the children®s expenses.
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investment income from the property. Although this 1is not
as great as Robert®"s 1income, it does not justify placing the
entire burden for out-of-pocket expenses on him. He may
have to carry a greater burden, but not the total burden."?0
Hunt, 698 P.2d at 1172. Additionally, Robert was ordered to
pay the full medical and dental expenses of the children.

The trial court failed to properly determine the
abidity of both parents to provide for the reasonable needs
of the children. Thus, the award of child support must be
remanded for redetermination.

The trial court also failed to properly assess the
children®s reasonable needs. Instead, it fixed the level of
support at $1,000 per child per month without evidence to

support a figure greater than $833 per child per month."

10. As Hunt indicates, the relative financial
ability of the parties may justify placing a greater burden
on one parent and a lesser burden on the other. 698 P.2d at
1172. This suggests that when feasible some burden should

be placed on the parent who 1is disadvantaged financially.

11. The trial court®s award would have required
Robert to pay $36,000 per year 1in child support. Had this
case been decided under Alaska R. Civ. P. 90.3 (effective
August 1, 1987), Robert"s total <child support would have

been $19,800 per year. This figure is arrived at by
multiplying $60,000 (the rule"s presumed upper limit) by .33
(the factor wused for three children) . Alaska R. Civ. P.
90.3(a) (2 (o0, © @ . Any additional amount of support

would require jJustification. Alaska R. Civ. P. 90.3(c)(2).
Robert would also be entitled to a credit for medical and
dental expenses he paid. Alaska R. Civ. P. 90.3(d).
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On remand we direct the trial court to determine
the proper child support level under the guidelines
established 1in Civil Rule 90.3. Although this case arose
before the effective date of Civil Rule 90.3, the
legislature has made it clear that pre-Civil Rule 90.3 child
support awards are subject to redetermination under Civil
Rule 90.3. See AS 25.24.170(b). By applyingthe Civil Rule
90.3 guidelines on remand, the trial courtwill avoid an
almost certain motion to modify any award made under

pre-Civil Rule 90.3 guidelines.

D. ATTORNEY FEES.

Robert was ordered to pay two-thirds of Margaret's
actual attorney fees and costs, approximately $80,000.

Margaret contends that Robert waived review of
this issue by failing to argue it properly in his brief. We

need not address this contention, since "[b]Jecause this case

must be remanded, the trialcourt®s attorney[] fees
determination must be vacated. . . . " Brooks v. Brooks, 733
P.2d 1044 , 1058 (Alaska 1987). However, Margaret is

entitled to receive presently the amount included 1in the

trial court-"s award to compensate her for increased

litigation costs attributable to Robert®s conduct.12 On
12. The +trial court noted in 1its findings
(Footnote Continued)
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remand, the trial court shall segregate its award,
dentifying separately the amount it included to SO
compensate Margaret. Judgment for that amount may Dbe

entered.

(N CONCLUSION

Because Robert*"s professional goodwill is not
marketable, the trial court®s 1inclusion of his professional
goodwill in the marital estate is REVERSED. The trial
court®s valuation of the tangible assets of Robert®s law
firm is REVERSED and REMANDED for redetermination.

The trial court abused 1its discretion in awarding
Margaret alimony. There 1is adequate property to meet her
needs. Therefore, the alimony award must be REVERSED.

The trial court abused its discretion by not
assessing the ability of both parents to provide for the
children®s reasonable needs. Additionally, the trial court
awarded an amount of child support not substantiated by the
evidence. Therefore, the child support award must Dbe
REVERSED and REMANDED for redetermination of a proper

amount, 1in accordance with Civil Rule 90.3.

(Footnote Continued)

Robert-"s "conduct during the course of this case and
immediately preceding it has wunnecessarily 1increased these
costs.” However, the tri.al court did not identify the
amount of or place a value on the <costs unnecessarily

increased. o I-r.
ooU Q
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The award of attorney fees ~nd costs must be

VACATED.
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RABINOWITZ, Justice, dissenting.

I dissent from the majority"s determination of the
goodwill issue. In my opinion, the superior court properly
determined that Robert-s professional corporation may have
goodwill and that it should be included in the marital estate.

As the majority points out,1 this court held in Rostel
V. Rostel2 that a professional practice™s goodwill is a divisible
marital asset.3 Although some courts have held to the contrary,
this view remains the majority view” and, 1in my opinion and that

of several commentators,” the better view:

1. Maj. op. at 4.
2. 622 P.2d 429 (Alaska 1981).
3. Id. at 430-31.

4. See, e.g., Powell v. Powell, 648 P.2d 218, 222-24
(Kan. 1982) ; Nail v. Nail, 486 S.W.2d 761, 763-64 (Tex. 1972);
Holbrook v. Holbrook, 309 N.W.2d 343, 354-55 (Wis. App. 1981).

5. In re Marriage of Kapusta, 491 N.E.2d 48, 51 (1l11.
App. 1986) (citing Annotation, Accountability for Good Will of
Professional Practice in Actions Arising from Divorce or
Separation, 52 A.L.R.3d 1344 (1973)); Prahinski v. Prahinski, 540
A.2d 833, 842 (Md. App.) (citing authorities), cert, granted, 546
A.2d 490 (Md. 1988)

6. See, e.g. , 2 H. Clark, The Law of Domestic Rela-—
tions 1in the United States & 16.5, at 199 (2d ed. 1987); L.
Golden, Eguitable Distribution of Property & 6.21, at 188 (1983 &
Supp. 1988) (hereinafter "L. Golden"™); Note, Treating Profession—
al Goodwill as Marital Property in Eguitable Distribution States,
58 N.Y.U. L. Rev. 554, 555 (1983) (authored by Carmen Valle
Patel); Comment, Ildentifying, Valuing, and Dividing Professional
Goodwill as Community Property at Dissolution of the Marital

(footnote continued) 3500



Including goodwill within the marital
estate is consonant with the policies of
equitable distribution. Goodwill represents
the probability of future earnings based on
circumstanc 3 created during the marriage.
It reflects the wvalue of a demonstrated
capacity to draw business, i.e., the
individual has already bu*lt up a following.
After divorce the professional practice will
continue to benefit from the goodwill
generated while the parties were married.
Much of the economic value of the practice
produced during the marriage may be reflected
in its goodwill. It would be 1inequitable to
ignore the contribution of the other spouse
to the development of that economic resource.

There 1i1s one crucial distinction between a

professional practice, on the one hand, and
the education, degree, and license which are
its necessary predicates. The latter are
intellectual accomplishments, personal
achievements of the holder. The practice 1is
a commercial enterprise, a business. It
provides income upcn which the family
depends. Equitable distribution assumes
marriage 1is a partnership, with both parties
contributing to its economic well-being. If

the financial foundation of that partnership,
the source of income, is placed beyond the
reach c.“one of the spouses, the theory loses
its meaning.

IT equitable distribution does not apply
to a professional business, is there any
reason to apply it to any business?
Valuation problems are not <confined to the
professions (even assuming that professions

can be defined with precision) . IT something
is property it <comes within the statute,
whether it is difficult to value or not. It

is contrary to the spirit and policy of the
statute to say that because the value of the
practice, possibly the most substantial asset

(footnote continued)

Community, 56 Tul. L. Rev. 313, 313 (1981) (authored

Mauldin)

(hereinafter "Mauldin Comment™).
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of the marriage, cannot be measured with
certainty it will be given no value at all.
If equitable distribution 1is to have vitality
then such 1items must be 1included within 1its
scope .7/

To the extent that Moffitt v. Moffittg did implicitly
alter our position on professional goodwill as -expressed in
Rostel, I think that any alteration was a mistake, and that the
better view is that professional goodwill need not be marketable
to be considered 1in dividing the marital assets.

In this regard, | find persuasive the criticisms
leveled by commentators against Moffitt and other similar cases:

Several recent cases have adopted a
limited form of divisibility, holding that
goodwill is divisible only if it exists apart
from the owner®s individual reputation and
future earning capacity. Moffitt v. Moffitt,
749 P.2d 343 (Alaska 1988); Wilson v. Wilson,
741 S.W.2d 640 (Ark. 1987); [Prahinski v.
Prahinski, 540 A.2d 833, 843 (Md. pp-),
cert, granted, 546 A.2d 490 (Md. 1988)1];
Taylor v. Taylor, 386 N.W.2d 851 (Neb. 1986);
see Buckl v. Buckl, 542 A.2d 65 (Pa. Super.
1988) . These cases display a curious
inconsistency. Assume that an educated wife
uses her own time and effort doing free
public relations work for the husband®s
business, causing 1its reputation to increase
significantly. IT the business is a close
corporation practicing under a trade name,
then the wife"s efforts have increased the

corporation”®s goodwill, and she will be
compensated for her efforts. See, e.g., In
re Brooks, 742 S._.w.2d 585 (Mo. App. 1987);
Buckl. But 1if the wife makes exactly the

7. L. Golden & 6.21, at 189.

8. Moffitt v. Moffitt, 749 P.2d 343 (Alaska 1988).
3500




741 P.2d

same contributions to the husband®s solo
professional practice, the goodwill will not
be property and the wife will not be
compensated. The court will solemnly assure
her that unlike the wife in the first
situation, her efforts went only to 1increase
her husband®s personal reputation and future
earning capacity, neither of which
constitutes marital property. Thus, whether
or not the wife receives compensation for her
valuable efforts depends wupon the type of
business the husband conducts and the form 1in
which he conducts it.

It is difficult to explain this difference
of result on any defensible grounds. Some
courts have noted that business goodwill 1is
immediately realizable, while professional
goodwill is not, see Buckl, but even these
courts have generally held in other contexts
that an asset need not be immediately
realizable in order to constitute marital

property. For 1instance, retirement benefits
generally cannot be transferred before
maturity, but courts in most states have
nevertheless found them to be marital

property.9/

Other courts have noted that an award of
unrealizable goodwill can be wunfair to the
owning spouse, because it may force him to
pay the nonowning spouse her share by means
of a promissory note, thus forcing him to
remain empl ;yed in order to make the
payments. E.g., Moffitt. The alternative,
however, 1is to deny the nonowning spouse any
rights 1in an asset of great -economic worth
which as a matter of economic fact will
substantially benefit the owning spouse 1in
the future. Possible difficulties in
arranging means of payment should not justify

9 Alaska 1is among these states.

See Laing V.

649, 655-56 (Alaska 1987) (nonvested pensions are

marital assets subject to division by divorce court);
Monsma, 618 P.2d 559, 560-61 (Alaska 1980) (vested federal civil
service retirement benefits are a divisible marital asset).
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depriving either spouse of tl__ir legitimate
marital property rights.10/

10. L. Golden & 6.21, supp. at 107 (citation
altered; Prahinski citation inserted). See also Comment, Hanson
v. Hanson, Mitchell v. Mitchell: The Division of Professional
Goodwill upon Marital Dissolution, 11 Harv. Women®s L.J. 147

(1988) (authored by Jane A. Materazzo).

(footnote

The problem perceived because of the intangible
and potentially nonliquid character of profession—
al goodwill 1is magnified as courts are faced with
astonishingly high valuations. Where the value of
the non-professional spouse”"s interest in the
professional goodwill exceeds the combined value
of the professional spouse®s share of all tangible
community assets, the courts are faced with an

additional problem: How is the professional
spouse going to obtain the cash necessary to make
the ordered <compensatory payment? It has been

noted that "[i]n very few cases will the goodwill
be a liquid asset similar to the 1items used to
offset its value in a division of conmmnity
property such as stock, real property or bank
accounts." At dissolution, all the asset> of the
practice, including the goodwill, must necessarily
be awarded to the licensed professional spouse.
The non-professional spouse’”s interest in the
goodwill must be compensated with other property.
Not only is the professional spouse faced with the
forced liquidation of tangibles in order to pay
the necessary compensation, but there may not be
enough tangibles to liquidate.

However, this is also the precise situation 1in
which the non-professional spouse needs the
greatest protection. IT his share 1in the profes—
sional goodwill is left uncompensated and there is
also little tangible property to be awarded, the
non-professional spouse will be left with few
assets while the professional spouse. enjoys
continued possession of a very valuable asset.
This would amount to a perpetuation of the econom-—
ic superiority of tne professional or working
spouse over the non-professional or non-working
spouse which community property 1is intended to
remedy. Clearly the role of the court 1is not to*

continued) 3500
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In the instant case, there was

presented as to Margaret®s direct and indirect

the success of Robert"s law practice. Margaret®s

an accurate characterization of these efforts:

When Robert Richmond opened his

extensive

own law

practice, Margaret Richmond was there to
assist him. She worked as a secretary in the
law office. Ws. "m law clerks and associates
were hired, she housed and fed them, and

washed their clothes. She

frequently

entertained employees and clients of the law

firm, giving annual New Year®s Eve

parties

and "surprise™ birthday parties for Robert

(footnote continued)

force the professional spouse into

forced sale of his practice, nor 1is this

sary result. It is equally wunnecessary for

court to deny the non-professional

evidence

contributions to

brief presents

bankruptcy or
a neces—

the

spouse a fair

division of property by intentionally undervaluing

the professional goodwill.

The solution 1is not bankruptcy,

the practice, undervaluation of

goodwill, or wunequal division of

forced

the
The financial interests of both spouses

sale

of

professional

community.
require a

far less onerous remedy which is readily available
is certainly

since it frequently is used and

within the courts®™ discretionary powers.
upon assigning a fair value to the
goodwill and making an appropriate

A court,

professional

division

of

tangibles, need only, where necessary to avoid
hardship, order periodic payments or the execution
of promissory note payable in installments
a t m sufficient to meet the balance due
interest accrued on the compensation for

non-professional spouse®™s interest

will. Such a method meets the Tfinancial

both spouses.

Mauldin Comment, 56 Tul. L. Rev. at 328-30
emphasis added).
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Richmond. She handled the remodeling of the
law office building. She volunteered for
community service activities [in part as an
effort] to promote the public 1image of ti.e
law firm.

In addition to her efforts on behalf of
the law firm, Margaret Richmond managed the
family home and the family finances. She
agreed to stay at home and <care for their
thx"ee children so tnat Robert Richmond could
continue with developing the law practice and
legal career. The specific agreement between
the parties was that Robert Richmond®"s only
responsibility was to bring home money from
the law practice and that Margaret Richmond
would "do everything else. ™ Accordingly,
Margaret Richmond acquired money from her
parents to [assist in the purchase of the
family home]. She acted as business manager
for the Richmonds® real estate, managing an
apartment building, purchasing [and setting
up for rental] a condominium 1in Hawaii, and
remodeling the family home . Margaret
Richmond®s job was full time as an equal
participant in the Margaret and Robert
Richmond partnership.

(Citations to trial transcript omitted.)

goodwill

marital

I agree with Margaret that her <contribution

of Robert®s law practice should be recognized

property division:

After divorce, the law practice will
continue to benefit from that goodwill as it
had during the marriage. Much of the econom—
ic value produced during an attorney”"s
marriage will inhere 1in the goodwill of the
law practice. It would be inequitable to
ignore the <contribution of the non-attorney
spouse to the development of that economic
resource. An individual practitioner”s
inability to sell a Jlaw practice does not
eliminate existence of goodwill and its value
as an asset to be considered 1in equitable

distribution. Obviously®f equitable distribu—
tion does not require conveyance or transfer
3500
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of any particular asset. The other spouse,
in this case the wife, 1is entitled to have
that asset considered as any other property
acquired during the marriage partnership.11/

The majority opinion states that "it 1is <clear that
Robert-"s goodwill12 is unmarketable. . . . [and that] uncon —

troverted evidence established that his law practice®"s goodwill

could not be sold."13 IT Robert were dissolving or withdrawing

from a solo law practice, I could agree that any goodwill in

. 14 .
Robert®"s practice could not be sold. However, this would not

13. Dugan v. Dugan, 457 A.2d 1, 6 (N.J. 1983). Accord
In re Marriage of Fenton, 184 Cal. Rptr. 597, 600-02 (Cal. App.
1982)

12. I cannot agree with the majority"s wuse of the
words "Robert"s goodwill." The 1issue here 1is not the goodwill
possessed by Robert, but rather the goodwill (if any) possessed
by Robert®s law practice.

13. Maj. op. at 6.

14. See Geffen v. Moss, 125 Cal. Rptr. 687 (Cal. App.
1975) (sale of goodwill of sole legal practitioner®s practice
unenforceable as against public policy).

In Litman v. Litman, 463 N.Y.S.2d 24 (N.Y. App. Div.
1983), aff*g 453 N.Y.S.2d 1003 (N.Y. Sup. Ct. 1982), aff"d, 4f3
N.E.2d 34 (N.Y. 1984), the appellate court reversed the trial
court"s decision that "since a lawyer 1is enjoined by the Code of

Professional Responsibility e from selling his or her
practice, it is unfair to subject the practice to equitable
distribution wupon dissolution of the Jlawyer®s marriage."” 463
N.Y.S.2d at 25 (citation omitted). The court held that, though
the firm need not be sold, the husband would have to compensate
the wife for her share of the equity in the firm. Id.
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lead me to conclude that an ongoing solo law practice lacks
goodwill for marital division purposes.

The fact is, however, that Robert is not a sole
practitioner, but vrather the sole shareholder of an ongoing
multi-.lawyer professional corporation, Richmond and Associates.16
Thus, by expressing no opinion as to whether a multi-lawyer law
firm has professional goodwill, the majority opinion fails to
decide the central 1issue presented to this court on the issue of
goodwill. ~

In my opinion, both a solo practitioner (operating

either as a sole proprietorship or as a professional corporation)

and a multi-lawyer law firm (operating either as a partnership or

15. The courts are divided on the question of whether
a law practice operated as a sole proprietorship may have
goodwill divisible for marital estate purposes. Compare Dugan v.

Dugan, 457 A.2d 1, 6 (N.J. 1983); In re Marriage of Freedman, 665
P.2d 902, 904-05 (Wash. App. 1983) (both holding that goodwill
may exist and be divided upon divorce) with Prahinski V.
Prahinski, 540 A.2d 833, 843-44 (Md. App.), cert, granted, 546
A.2d 490 (Md. 1988); Beasley v. Beasley, 518 A.2d 545, 552 (Pa.
Super. 1986) (both holding that there 1is no divisible goodwill).

16. See also In re Marriage of Lopez, 113 Cal. Rptr.
58, 63 (Cal. App. 1974) (solo attorney formed partnership with
two associates by selling interests in firm which included
goodwill), disapproved on other grounds, 1In re Marriage of
Morrison, 573 P.2d 41 (Cal. 1978). In the 1instant case one of
the associates in Robert®s firm became a partner, and the firm is

now Richmond & Quinn.

17. Thus, I cannot agree with the majority that "[t]he
uncontroverted evidence established that his law practice®s
goodwill could not be sold.™ Maj. op. at 6.

3500
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as a professional corporation) may have goodwill. IT it does,

it should be considered in valuing the marital estate for the
reasons that |1 have expressed above. Although the courts are
deeply divided on the question of whether the goodwill of a sole
legal practitioner®™s practice is a divisible marital asset,19 the

majority of courts that have considered the question of whether

the goodwill of a multi-lawyer law firm is a divisible asset have

- - - 20
answered that question m the affirmative.
18. The existence and value of goodwill must be deter —
mined regardless of whether it is "that of a sole practitioner, a
professional partnership or a professional corporation.™ In re

Marriage of Lopez, 113 Cal. Rptr. at 68.
19. See supra note 15.

20. See Molloy v. Molloy, 761 P.2d 138, 139-41 (Ariz.
App. 1988) (goodwill of incorporated law firm is a marital asset
subject to distribution); Todd v. Todd, 78 Cal. Rptr. 131, 135-36
(Cal. App. 1969) (goodwill of partnership divisible); In re
Marriage of Brooks, 756 P.2d 161 , 162-63 (Wash. = App.
1988) (goodwill of incorporated law firm may be valued even though
assigned no value 1in the corporate bylaws). But see Holbrook v.
Holbrook, 309 N.W.2d 343, 354-55 (Wis. App- 1981) (goodwill or
intangible value of partnership interest in law firm not an asset
subject to division). _ L
05 U0
-28-
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regarding the trading of the stocks, the
record clearly shows that Erick took no
active interest in the maintenance, manage-
ment or control of the stocks. Erick admit-
ted at trial that he die’ not give the stock
broker any instructions concerning the ac-
count, nor could he identify a single trans-
action in whkr lie had been involved.

There is also no real indication that Er-
ick’s contributions to the marital communi-
ty allowed Debra to preserve her inheri-
tance. In fact, the opposite appears to be
true. The record indicates that Debra's
inheritance allowed the parties to acquire
substantial marital assets. Debra contrib-
uted over $78,000 of her inheritance direct-
ly into the marital estate. Moreover, it
was the availability of Debra’s inheritance
that allowed the parties to acquire the
mortgage on the Eagle River house, an
asset that was awarded to Erick. Debra
also worked throughout the course of the
Julsen’s thirteen year marriage, earning
$20,000 to $30,000 annually.

[9] Even assuming, arguendo, that Er-
ick’s contributions did benefit Debra’s in-
heritance, it does not necessarily follow
that invasion is required. Our prior cases
do not hold, as Erick apparently assumes,
that “benefit to separate property” man-
dates invasion. Rather, Vanover and its
progeny merely indicate that where such
circumstances exist, the trial court may in
its discretion, determine that the equities
require that all or part of the separate
property be subject to distribution. See
Brooks, 733 P.2d at 1053-54; Burrell wv.
Burrell, 537 P.2d 1, 3, 6 (Alaska 1975);
Vanover, 496 P.2d at 648.

5. See supra note 4.
6. |n Bk;rrell 537 P.2d at 2-3, Homer htaﬁt Inherit-
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In the case at bar, the trial court specifi-
cally found that “no reason exists to justify
invasion of [Debra’s inheritance].” In light
of the fact that Erick received over $225,-
000 in marital assets, is only 40 years old
and earns over $50,000 a year, we perceive
no abuse of discretion in the trial court’s
refusal to invade Debra's inheritance.
Such a determination is not clearly unjust.

Erick’s third argument is that an inheri-
tance received during marriage constitutes,
as a matter of law, a marital asset. Erick's
argument essentially is that under the
plain meaning of AS 25.24.160(a)(4)5 any
asset acquired during marriage by either
spouse is a marital asset subject to distri-
bution.  Consequently, since Debra ac-
quired her inheritance during the marriage,
it must be deemed a marital asset.

Although we have had the issue of
whether an inheritance received during
marriage constitutes property acquired
during marriage before us on several prior
occasions, we have never actually decided
the matter.6

Looking to other jurisdictions for guid-
ance shows that a substantial majority of
states deem inherited property to be the
separate non-rnarital property of the inher-
iting spouse. Hussey v. Hussey, 280 S.C.
418, 312 S.E.2d 267, 270 (1984). By stat-
ute, twenty-one states and the District of
Columbia either define inherited property
as separate property or exclude it from the
definition of marital property. See L. Gold-
en, Equitable Distribution of Property
§ 5.20, at 113-14 (1983). Accord, Uniform
Marital Property Act § 4, reprinted in 9A
U.L.A. 29 (Supp.1986).7 Other jurisdictions
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825.24.120 M arital and Domestic Relations 825.24.140

Sec. 25.24.120. Defenses to adultery. In a divorce action for adul-
tery, the following defenses may be made:

(1) procurement;

(2) connivance;

(3) the act has been expressly forgiven or impliedly forgiven by the
voluntary cohabitation of the parties after knowledge of the act;

(4) the plaintiff is also guilty of adultery and without procurement
or connivance of the defendant and not forgiven as provided in the
defenses to adultery; or

(5) the action has not been commenced within two years after the
discovery of the act by the plaintiff. (8 12.11 ch 101 SLA 1962)

Revisor's  notes merly AS  Collateral efere nces. — Connivance,
09.55.138 Renumgered in 198 J 3 Am. Jur. POF, pp. 371-378.

Sec. 25.24.130. Defenses to other divorce grounds. When the
divorce action is for any of the grounds provided in AS 25.24.050(4)-(6),
the defense of procurement or that the defendant has been expressly
forgiven may be made. When the divorce action is for the ground pro-
vided in AS 25.24.050(3), the defense of procurement or that the defen-
dant has been expressly forgiven or that the action was not brought
within two years after conviction may be made. (§ 12,12 ch 101 SLA
1962)

095 imrﬁf notgere it E%nerly AS %Jt&i con&hatlono separated spouses,
Collateral references. — What consti-

Sec. 25.24.140. Orders during action, (a) During the pendency of
the action, the court may provide by order

(1) that one spouse pay an amount of money as may be necessary to
enable the other spouse to prosecute or defend the action;

(2) for the care, custody, and maintenance of the minor children of
the marriage during the pendency of the action;

(3) forthe freedom of one spouse from the control ofthe other spouse
during the pendency of the action;

(b)  The court may restrain either or both parties from disposing of
the property ofeither party during the pendency ofthe action. (§ 12.13
ch 101 SLA 1962; am 8§ 71 ch 127 SLA 1974)

VI not erly AS to maintain each other, see AS
gkl e T B0

57



825.24.2]0 M arital and Domestic Relations 825.24.210
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Sec. 25.24.210. Petition for dissolution, (a) The caption in a peti-
tion for dissolution of marriage under AS 25.24.200 — 25.24.260 shall
be styled substantially "In the Matter of the Dissolution of the Mar-
rage Of .., AN i 7

(b) The petition shall be filed with the superior court and shall either

(1) recite that the conditions enumerated under AS 25.24.200(a)
exist and shall be signed and verified by both of the petitioners or by
one petitioner, if that petitioner personally serves the petition on the
other spouse in accordance with the Alaska Rules of Civil Procedure in
anticipation that the spouse will comply with AS 25.24.200(c); or

(2) recite that the conditions enumerated under AS 25.24.200(b)
exist and be signed and verified by one of the petitioners.

(c) The petition shall state that the spouse or spouses executing the
petition consent to the jurisdiction of the court.

(d) The petition shall request that the marriage be dissolved and
that the prior name of a spouse be restored, if desired by that spouse.

(e) If the petition is brought by both spouses under AS 25.24.200(a),
the petition shall state in detail the terms cfagreement as between the
spouses with regard to the custody ofchildren, child support, visitation,
spousal support and tax consequences, ifany, division of property, and
allocation of debts, and, in addition, shall state

(1) the respective occupations of the spouses;

(2) the income, assets, and liabilities ofthe respective spouses at the
time of filing the petition;

(3) the date and place of the marriage;

(4) the name, date of birth, and current custodial status of each
minor child born of the marriage or adopted by the petitioners;

(5) whether the wife is pregnant;

(6) other facts and circumstances which the petitioners believe
should be considered; and

(7) any other relief sought by the spouses. (§ 1 ch 260 SLA 1976)

)
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825.24.220 A laska Statutes 825.24.230

Revlsor' tes. — F ly AS
09.5%Y2§8.r E&enrﬁ?n séred in 155)8? o

Sec. 25.24.220. Hearing, (a) After u petition for dissolution is filed
under the provisions of AS 25.24.210, a hearing shall be scheduled in
accordance with the Alaska Rules of Civil Procedure.

(b) Ifthe petition is brought by both spouses under AS 25.24.200(a),
both the husband and wife are required to attend the hearing
personally and not through counsel unless the court, for good cause,
provides otherwise, or unless a spouse has complied with AS
25.24.200(c), in which case only the spouse filing the petition is
required to attend. Either spouse may have counsel at the hearing.

(c) If the petition is brought by one spouse under AS 25.24.200(b),
that spouse shall submit proofofdiligent inquiry as to the whereabouts
ofthe absent spouse and provide notice by publication, posting, or other
means as ordered by the court in accordance with the Alaska Rules of
Civil Procedure.

(d) Ifthe petition is brought by both spouses under AS 25.24.200(a),
the court shall examine the petitioners or petitioner present and con-
sider whether

(1) the spouses fully understand the nature and consequences of
their action;

(2) the agreements between the spouses concerning child custody,
child support, and visitation are fair, just, and equitable as between the

spouses and in th | interests of the children of the marriage;

(3) the ar ev.ween the spouses relating to the division of
property. .upport, and the allocation of obligations are fair,
just, an yle; and

4/ .tionsin AS 25.24.200(a) have been met.

(e) etition is brought by onespouse under AS 25.24.200(b),
the ¢ .all examine the petitioner and consider whether the peti-
tions understands the nature and consequences ofthe action and
whet! ne conditions in AS 25.24.200(b) have been met.

(e ourt may appoint a guardian ad litem to represent the best

interes  fthe child. Appointment of a guardian ad litem or attorney
for the  lid shall be made under the terms of AS 25.24.310.

(@ Til court may amend the agreements between the spouses
relating to child custody, child support, visitation, spousal support,
division of the property, and allocation of obligations, but only if both
petitioners concur in the amendment. (8 1 ch 260 SLA 1976)

Revisor’ tes. — F ly AS
09.5%.V2|§§.r Fsienr&?n Sered in 1908? o

Sec. 25.24.230. Judgment, (a) If the petition is brought by one or
both spouses under AS 25.24.200(a), the court may grant the spouses
a final decree of dissolution and shall provide the other relief as pro-



825.24.230 M ahital and Domestic Relations 825.24.230

vided in this section if the court, upon consideration of the information
contained in the petition and the testimony of the spouse or spouses at
the hearing, finds that

(1) the spouses understand fully the nature and consequences of
their action;

(2) the agreements between the spouses concerning child custody,
child support, visitation, spousal support and tax consequences, if any,
division of property, and allocation of obligations are not grossly
unfair, unjust, or inequitable and are in the best interests of the chil-
dren of the marriage, if any; and

(3) the conditions in AS 25.24.200(a) have been met.

(b) If the petition is brought by one spouse under AS 25.24.200(b),
the court may grant the spouses a final decree ofdissolution and restore
the petitioner's prior name, when so requested, if the court, upon con-
sideration of affidavits supplied by the spouse and the testimony ofthe
spouse at the hearing, finds that

(1) the spouse present at the hearing understands fully the nature
and consequences of the action; and

(2) the conditions in AS 25.24.200(b) have been met.

(c) The court shall dismiss or continue an action brought under AS
25.24.200 — 25.24.260 before findings are made if

(1) arepresentative ofthe minor children objects to a term of any of
the agreements between the spouses;

(2) either of the spouses withdraws from any of the agreements
required under AS 25.24.200(a); or

(3) the petition alleges that the conditions in AS 25.24.200(b) exist,
but the whereabouts of the absent spouse becomes known to the other
spouse or the court before findings are made.

(d) The court shall deny the reliefsought in an action brought under
AS 25.24.200 — 25.24.260 if the court does not make the findings
requisite under (a) and (b) of this section.

(e) If the petition is brought by both spouses under AS 25.24.200(a),
the court shall restore either spouse’s prior name, if so requested, and
shall fully and specifically set out in the decree the agreements of the
spouses relating to child custody, child support, visitation, spousal
support, division of property, and the allocation ofthe obligations ofthe
spouses; and the court shall order the performance ofthose agreements.
The court shall also state, in the decree, whether child support
payments are to be made through the child support enforcement
agency. Ifthe petition is brought by one spouse under AS 25.24.200(b),
the decree shall state that it does not bar future action on the issues
not resolved in the decree.

(0 Notwithstanding any other provisions of AS 25.24.200 —
25.24.260, the court may not award as between the spouses any real or
personal property acquired by the spouses before the date of the mar-
riage, unless the spouses expressly agree otherwise or the court deter-



825.24.240 A laska Statutes 825.24.260

mines that such property should be made available, by sale or other
conveyance, to ensure that the children’ best interests are provided
for. If the court determines that the children’s best interests require an
award of premarital property but the spouses do not agree, the action
shall be dismissed or continued. (8 1 ch 260 SLA 1976)

Revisor's notes. — Formerly AS court to make child custody determina-
09.55.234. Renumbered in 1983. tion, see AS 25.30.020(a).
Cross references. — Forjurisdiction of

NOTES TO DECISIONS

Jurisdiction to make child custody s,ubsec,tionéa%unless one of the conditions
determination. — The superior court has listed in A 5.30.020’551) exists. Layne v.
nojurisdiction to make the "child custody Niles, Sup. Ct. Op. No. 2396 (File No.
determination” that is a prerequisite to 5887), 632 P.2d 234 (1981).
the entry of a decree of dissolution under

Sec. 25.24.240. Effectand modification ofdecree, (a) A decree of
dissolution issued under AS 25.24.200 — 25.24.260 shall have the same
force and effect as a decree granted under AS 25.24.010 — 25.24.180.

(b) A decree ofdissolution granted under AS 25.24.200 — 25.24.260
may be modified or enlarged as prescribed by AS 25.24.150 —
25.24.170. (8 1 ch 260 SLA 1976)

Revisor's notes. — Formerly AS
09.55.235. Renumbered in 1983.

Sec. 25.24.2150. Forias. () The Department of Law, in cooperation
with the administrator of the Alaska Court System, shall prepare
forms and instructions for use by persons wishing to obtain a dissolu-
tion oftheir marriage under AS 25.24.200 — 25.24.260 and wishing to
utilize the services of the child support enforcement agency. These
forms shall conform to the requirements of the Alaska Rules of Civil
Procedure, except that information appearing on the forms in legible
handwriting shall be acceptable.

(o)  Forms prepared under (a) of this section shall be made available
to the public at each office of the division of social services of the
Department of Health and Social Services, and every superior court,
and wherever else considered necessary by the Department of Law.
(8 1ch 260 SLA 1976)

Revisor's notes. — Formerly AS
09.55.236. Renumbered in 1983.

Sec. 25.24.260. Miscellaneous. Mo spouse may be precluded from
filing an action for divorce under AS 25.24.010 — 25.24.180 upon
dismissal or denial ofa petition filed under AS 25.24.200 — 25.24.260.
(8 1ch 260 SLA 1976)
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1.

comprised of three stages: (1) determining
what property is eligible for distribution, (2)
determining the value of that property, and
(3) making an equitable division. Our anal
ysis in this case has been concerned with
part (1) of the above process. With respect
to the five-plex, the Arizona townhouse,
and the airplane, stage (2) has already been
carried out. No valuation has yet been
made of the Gambell 1 property, however,
and that must be accomplished on remand.
Following that, the superior court is direct-
ed to make an equitable division based upon
the full equity value ' -ach item of proper-
ty .~
[6] The “principal factors” to
weighed by the superior court in reaching a
division of property are:
(a) the ages of the parties;
(b) their earning capacity;
(c) the duration of the marri
(d) the conduct of the p« -ies during
marriage;
(e) their “station in life";
(f) the circumstances and necessities of
each;
(9) their health;
(h) their financial condition;
(i) the time and manner of acouisition of
the property in question;
(j) the value of the property at the time
of division;
(k) the income-producing capacity of the
property.
Merrill v. Merrill, 368 P.2d 546, 647-48 n. 4
(Alaska 1962). These Merrill factors have
been consistently reiterated by this court in
subsequent opinions.2L The Merrill criteria
will be of increased usefulness to a trial
court in its determination of an equitable
division of property, if the court begins its
consideration of the MerTill factors with the
presumption that the most equitable divi-
2L, Hincheg V. Hinche", 625 P.%d 297, 304-05
Alaska 1981); Burrefl v. Burrell. 537 P.2d 1 4
éAIaska 1975); Vanover v. Vanover. 496 P.2d
44, 645 (Alaska 1972): Slroecker v. Stroecker.

42S P.2d 384. 386 (Alaska 1967); Groff V.
Groff. 408 P.2d 998, 1001 (Alaska 1965).

be

STATE, DEPT. OF LABOR, ETC. v. U. OF a
Cite as 6<MP.Zd 575 (Alaska 1983)

sion of the property is an equal division,
This starting point is intended to provide a
grounding point by which the relevance of
the Merrill factors may be determined.

In the past we have held that there is no
requirement that the ultimate division
made by the trial court must be an equal
one. Hostel v. Rostel, 622 p.2d 429, 432
(Alaska 1981); HUM V. Hurn, 541 p.2d 360
(Alaska 1975), In no sense do we intend to
medify these decisions. The trial courts
will still retain broad discretion in assigning
weight to the various factual elements
highlighted in Merrill2

p.  Conclusion

With respect to the four items of proper-
ty discussed in Part B of this opinion, we
reverse and remand this case to the superior
court for a redetermination of the division
of property in conformity with this opin-
ion.23

AFFIRMED in part, REVERSED in
part, and REMANDED for further proceed-
ings not inconsistent with this opinion.

STATE of Alaska, DEPARTMENT OF
LABOR, WAGE AND HOUR
DIVISION, Appellant,

V.
UNIVERSITY OF ALASKA, Appellee.
No. 5942.

Supreme Coi.rt of Alaska.

May 20, 1983.

Wage claim was filed with the Depart-
ment of Labor by university counsel, pro-

22. 3he criteria in Merrill are not exhaustive,
and thus the trial court is free to consider
additional factors which may be relevant in a
particular case.
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NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested
to bring. typographical or other formal error.”r to the
attention of the Clerk of the Appellate Courts, 303 K Street,
Anchorage, Alaska 99501, 1in order that corrections may be
made prior tc permanent publication.
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Appellant, Supreme Court No. S-2841
V. 1Ju-82-1372 CIVIL
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(WANAMAKER),
Appellee. [No. 3566 - March 2, 1990]

Appeal from the Superior Court of the State
of Alaska, First Judicial District, Juneau
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Sholty, Faulkner, Banfield, Doogan & Holmes,
Juneau, Tfor Appellee.

Before: Matthews, Chief Justice, Rabinowitz,
Burke, Compton, and Moore, Justices.

RABINOWITZ, Justice.



INTRODUCTION.

Randy Wanamaker appeals from the attorney's fees
portion of the superior court's modification order which granted
his former wife, Judith Scott, custody of their minor child. He
does not contest the change of custody.

Randy argues that the superior court lacked subject
matter jurisdiction as to the modification motion under the
Uniform Child Custody Jurisdiction Act, AS 25.30.010-.910
(UCCJA), and the federal Parental Kidnapping Prevention Act, 28
Uu.s.C. § 1738A (PKPA). It is Randy's position that Washington,

the state in which the original custody decree was issued, has

"continuing jurisdiction™ to the exclusion of the courts of
Alaska. In regard to the award of attorney's fees, Randy
contends that the court abused its discretion in holding he
exhibited "bad faith and vexatious conduct"” in opposing Judith's

motion to change custody.

FACTS.

In 1976 the parties obtained a divorce in the state of
W ashington. Custody of their 2\ year old child, Jennifer, was
awarded to Judith. Randy subsequently moved from Washington to
Juneau. In 1981 Randy obtained a custody modification order from

3568



theWashington- Superior Court which awarded him custody of
Jennifer.*

Between 1981 and 1987 Jennifer lived with Randy in
Juneau. Throughout this 1981-1987 period Jennifer visited with
her mother for about three to four weeks per year in Washington,
with about two to three weeks of this being summer visitation.
Judith resided in the Seattle area from 1981 at least through May
of 1987.

In December of 1986 " Randy filed a motion in the
superior court of Alaska to modify Judith®s visitation so that it
would not take place 1in the presence of Carlos Rojas, who had
since been divorced from Judith. The parties stipulated 1in May
of 1987 that visitation would be conducted out of Rojas*®
presence. Then on May 18, 1987, Judith filed motions in the
superior court of Alaska for modification of the 1981 Washington
custody order and for temporary custody. Randy opposed these
motions on substantive, not jurisdictional grounds.

The superior court denied Judith®s motion for temporary
custody, but subsequently granted Judith®s motion to modify

custody. The court awarded Judith custody of Jennifer because of

1. The basis for the modification award was: 1
domestic violence between Judith and her husband, Carlos Rojas;
2) an unstable childhood environment which was evidenced both by
numerous residence changes, and the delegation by Judith of
child-care responsibilities to other persons for extended periods
of time; and 3) financial problems on the part of Judith.



its conclusion that Judith would better foster an open and loving
parent-child relationship with the non-custodial parent, and that
Jennifer had a strong preference to [live with her mother. The
court also found that the vreasons which caused the Washington
court to remove Jennifer from Judith®s custody in 1981 no longer
existed. Judith was also awarded $17,126.50 1in full attorney"s
fees on the basis of Randy®"s "bad faith and vexatious conduct™ 1in
opposing the motion for change of custody.

Randy appealson three® grounds. First, he argues that
under the Uniform Child Custody Jurisdiction Act the superior
court improperly exercised subject matter jurisdiction. He
argues that the UCCJA, which in relevant part has been enacted in
Alaska and Washington, required the superior court to defer to
Washington®s "continuing"” modification jurisdiction. Second,
Randy contends that the federal Parental Kidnapping Prevention
Act mandates the same conclusion. Finally, Randy takes the
position that the superior court committed reversible error in

finding that he exhibited "bad faith and vexatious conduct” in

his opposition to Judith®s motion to modify custody.
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1. DID THE SUPERIOR COURT HAVE JURISDICTION TO MODIFY THE
CUSTODY PROVISIONS OF THE WASHINGTON DECREE?

The provisions of UCCJA, as adopted 1in Alaska and
Washington, determine which court has subject matter jurisdiction
over custody matters.2 Briefly stated, the superior court lacked
jurisdiction to modify the subject custody decree if, as of the
date Alaska jurisdiction was invoked, the Washington court
retained jurisdiction to modify its original 1976 custody decree.

AS 25.30.130 (a) ;~ Szmyd v. Szmyd, 641 P.2d 14, 16, 17 (Alaska

2. See Nicholaus v. Nicholaus, 756 P.2d 1338, 1342
(Wyo. 1988); Gomez v. Gomez, 446 N.Y.S.2d 127, 129 (N.Y. App.
1982) , affld, 452 N.Y.S.2d (N.Y. 1982) . As a court which does
not have subject matter jJurisdiction is without power ho decide a
case, this 1issue cannot be waived, and can be raised at any point
during the litigation. Mundy & Mundy, Inc. v. Adams, 602 P.2d
1021, 1024 (N.M. 1979); see also Nicholaus, 756 P.2d at 1342;
State v. Buckley, 734 P.2d 1047, 1049 (Ariz. App. 1987); Gomez,
446 N.Y.S.2d at 129. Thus, no matter how disingenuous it may be
for aparty which has previously invoked a state"s jJurisdiction
later to challenge it in a related case, this court must ensure
that the superior court"s order 1is not "void." See Nicholaus,
756 P.2d at 1340, 1342 . Neither the fact that Randy has previ —
ously attempted to 1invoke the superior court®"s jurisdiction to
modify Judith®"s visitation privileges, nor the fact that Randy
raises these jJurisdictional 1issues for the first time on appeal
obviates this <court®s responsibility to determine whether the
superior court had subject matter jurisdiction.

3. Jurisdiction is evaluated as of the date invoked -
May 18 , 1987 in the <case at bar. See State ex rel. Laws .
Higgins, 734 S.W.2d 274, 278 (Mo. App. 1987).

4. Alaska Statute 25.30.130(a) provides:
(@) IT a court of another state has made a
custody decree, a superior court of this state may

not modify that decree unless (1) it appears to

(footnote continued) - 3566



1982) (jurisdictional prerequisites of the UCCJA apply to motions
before a superior court to modify custody decrees). As
Washington is no longer Jennifer®s home state, the essential
inquiry is whether a Washington court would assume jJurisdiction

over the modification request pursuant to RCW 26.27.030 (1) (b):

(footnote continued)

the court of this state that the court which
rendered the decree does not now have jJurisdiction
under jJurisdictional prerequisites substantially
in accordance with this chapter or has declined to
assume jurisdiction to modify the decree, and (2)
the court of this state has jurisdiction.

Section 14 of the UCCJA 1is substantively identical.
The official commentary to section 14 reads in part as follows:

Courts which render a custody decree normally
retaincontinuing jurisdiction to modify the
decree under local law. Courts in other states

have 1in the past often assumed jurisdiction to

modify the out-of-state decree themselves without
regard to the preexisting jJurisdiction of the
other state. In order to achieve greater stabil—
ity of custody arrangements and avoid forum
shopping, subsection €)) declares that other
states will defer to the continuing jurisdiction
of the court of another state as long as that
state has jJurisdiction under the standards of this
Act. In other words, all petitions for modifica—
tion are to be addressed to the prior state if
that state has sufficient contact with the case to

satisfy section 3. The fact that the court had
previously considered the case may be one factor
favoring 1its continued jJurisdiction. If, however,

all the persons involved have moved away or the
contact with the state has otherwise become
slight, modification jurisdiction would shift
elsewhere.

9 U.L.A. Child Custody Jurisdiction Act, 8 14, at 292 (1988)
(citations omitted). 3566



RCW 26.27.030. Jurisdiction. ¢H) A
court of this state which 1is competent to
decide child custody matters has jurisdiction
to make a <child <custody determination by
initial or modification decree if the condi—
tions as set forth 1in any of the following
paragraphs are met:

(a) This state (i) 1is the home state of
the child at the time of commencement of the
proceeding, or (ii) had been the child"s home
state within six months before commencement
of the proceeding and the <child is absent
from this state because of his removal or
retention by a person claiming his custody or
for other reasons, and a parent or person
acting as parent continues to live 1in this
state; or

(b) It is in the best 1interest of the
child that a court of this state assume
jurisdiction because (i) the <child and his
parents, or the child and at least one con—
testant, have a significant connection with
this state, and (i1) there 1is available in
this state substantial evidence <concerning
the <child"s present or future care, protec—
tion, training, and personal relationships;

(3 Physical presence of the child,
while desirable, is not a prerequisite for
jurisdiction to determine his custody.

We conclude that on the facts before us the courts of
Washington would have held that they lacked jurisdiction at the
time Judith made her 1987 custody motion. Alaska, not
Washington, then had the most significant connection to Jennifer.

In re Custody of Thorensen, 730 P.2d 1380, 1388 (Wash. App-

1986).
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I.i Thorensen a child and two parents lived in Florida
at least between 1976 (when the child was born) and 1980. Id. at
1382. A custody order was 1issued by a Florida court in favor of
the mother 1in 1979. Id. The father then moved for modification
in 1980, again 1in Florida. The Florida court 1issued an
order granting custody to the state. This order was never
enforced, as the mother had earlier fled the state with the
child. 1d. In 1986 the mother petitioned a Washington superior
court to modify the 1980 order, and preclude enforcement of a
related 1986 Florida order. JEd. The Washington court asserted
jurisdiction over the mother®s motion to modify on grounds that
the state of Washington had developed the most significant
connections with the child. Id. at 1386, 1388. At the time of
the modification motion the child had resided in Washington for
the previous two years, and had not Ilived 1in Florida for five
years. The Thorensen court noted that jurisdiction would vest 1in
the court with the "maximum"™ <contacts to the <child, and con-—
cluded, "Florida court records from 5 years ago, when [the child]
was only 4 years old, have 1little bearing on the present and
future of the 10-year-old child with education records, medical
records, and living arrangements 1in the state of Washington for

the last 2 years."” Id. at 1388 . The Thorensen court concluded
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that Washington, the "home state,” was the most appropriate

forum.3

1. WAS THE SUPERIOR COURT PRECLUDED FROM HEARING JUDITH®S
MODIFICATION MOTION BY THE PROVISIONS OF THE FEDERAL
PARENTAL KIDNAPPING PREVENTION ACT?

Under the Parental Kidnapping Prevention Act, 28 U.S.C.
8 1738A, a non-decree state court may not modify a custody order

as long as the decree state has jJurisdiction.” Since we have

5. See also 9 U.L.A. Child Custody Jurisdiction Act,
8 3, 144-45 (1988); Trask v. Trask, 727 P.2d 88, 91 (N.M. App.
1986); Olson v. Olson, 494 A.2d 737, 744 (1985); Swire v. Swire,
494 A_.2d 1035, 1039 (N.J. Super. 1985); Hudson v. Hudson, 670
P.2d 287, 292 (Wash. App. 1983); L.F. v. G.W.F. , 443 A.2d 751,
753-56 (N.J. Super. 1982); In re Reynolds, 441 N.E.2d 1141,
1144-45 (Ohio App. 1982); Siegel v. Siegel, 417 N.E.2d 1312,
1313, 1317-19 (111. 1981); Hegler v. Hegler, 383 So.2d 1134,
1135-37 (Fla. App. 1980); Pierce v. Pierce, 287 N.W.2d 879, 883
(lowa 1980); Honigsberg v. Goad, 550 S.Ww.2d 471, 472 (Ky. 1976).
But see, e.g., Kendall v. Whalen, 526 A.2d 588, 590 (Me. 1987);
Kumar v. Superior Court, 652 P.2d 1003, 1009 (Cal. 1982);
Jefferson v. Downs, 436 N.Y.S.2d 169, 171 (N.Y. Sup. 1981). See
generally Bodenheimer, Interstate Custody: Initial Jurisdiction
and Continuing Jurisdiction Under the Uniform Child Custody
Jurisdiction Act, 14 Fam. L.Q. 203 (1981); Progress \Under the
Uniform Child Custody Jurisdiction Act and Remaining Problems:
Punitive Decrees, Joint Custody, and Excessive Modifications, 65

Cal. L. Rev. 978 (1977) .
6. 28 U.S.C. 8 1738A(f) reads:

A court of a state may modify a [custody order of
another state], if

(2) the court of the other state no Jlonger has
jurisdiction
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concluded that the Washington courts would not have jurisdiction,

the federal bar does not apply.

1v. DID THE SUPERIOR COURT ERR IN AWARDING JUDITH FULL
ATTORNEY®"S FEES IN CONNECTION WITH THE MOTION TO MODIFY
CUSTODY?

The superior court awarded Judith her full attorney”®s
fees incurred 1in connection with the custody modification motion.
The superior court®s award was based on its finding that Randy

had "engaged in bad faith and vexatious conduct 1in his attempts

7
to retain custody™ of his daughter.

In motions to amend or enforce a visitation or custody
order, attorney®"s fees will be assessed only against litigants
who have acted willfully and without just excuseO See L.L.M. V.
P.M., 754 P._.2d 262, 265 (Alaska 1988). Our review of the record
in this case leads us to the conclusion that the superior court

erred in its overall conclusion that an award of attorney"s fees

7. The superior court found that Randy had
to mislead the court in regard to Jennifer®s custodial
preference, and his vreasons for Jlimiting Judith®"s visitations
with Jennifer. Additionally, the superior court found that Randy
had pressured Jennifer to change her custodial preference, and
that Randy had mischaracterized a counselor®s analysis of
Jennifer®s vrelationship with her mother. The court also found
that Randy had.been unreasonable in failing to transfer to Judith
certain of Jennifer®s bank records and personal belongings
following entry of the custodymodification order. The superior
court further found that Randy"s "obduracy™ made court
intervention on this 1issue necessary.

3566
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against Randy was appropriate. Such a holding on these facts

would run counter to the rationale we adopted in L.L.M., that a
party who reasonably and 1in good faith believes his or her

actions are justified by the best interests of the child"™*"® should

8. At the hearing on modification of custody, Randy
testified that Jennifer "told me that she wanted to live with her
mother as Jlong as she could." However, Randy apparently felt
Jennifer had been pressured and was confused. Against this
background, his putting Jennifer®s preference in 1issue was not
vexatious or in bad faith. Neither did Randy®"s efforts to
persuade Jennifer to consider options of shared custody amount,
in this context, to undue pressure. Finally, we <conclude that
Randy®s characterization of Jennifer-®s and Judith®s "peer™
relationship does find support 1in counselor Nancy Karcarand®s
affidavit. Our review of the record thus does not reveal support
for the superior court®"s holding of bad faith and vexatious
conduct by Randy 1in connection with the motion for modification.
We note that Judith has recovered Tfull attorney®"s fees on her
motion to order transfer of Jennifer®s propelty and records,
which recovery is not at 1issue in this appeal.

9. At the close of the custody modification hearing
the superior court announced 1its ruling, stating in part:

I think part of the reason for the disputes 1is
simply a different appreciation by the listener of
what 1is being said, what 1is being intended. That
happens all the time, and there isn"t any attempt
to mislead or deceive or to lie.

Concerning Randy®"s motives, the superior court stated: "l don"t
consider him to be ill-motivated. I don"t think that at all. |
think he"s always been well-motivated."

10. In its modification decision the superior court
found 1in part, that:

Some six years ago, Randy and his present wife
(Karen) took Jennifer as a then distraught child
into their home, provided her with nurture and
support, helped her to progress from failing

(footnote continued)
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not be deterred from taking appropriate

of an award of attorney"s fees and costs.

REVERSED

AFFIRMED in part,

(footnote continued)

solid B"s and

counseling,

child to an
teenager of

grades to
assistance of
problem-bent
self-confident
There 1is, therefore,
Ms. Karacand®"s phrase,
parents.

12

action

A"s, and
helped

no question
functionally

by the possibility

754 P_.2d at 265.

in part

with the

her grow from a
outgoing perky,
advanced maturity.

that they are, 1in
competent
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tion, decide that it is in the public interest
to establish another election procedure,
there is no constitutional obstacle to that
course of action. Those who reside or own
property in the area to be annexed have no
vested right to insist that annexation take
place only with their consent. The subject
of expansion of municipal boundaries is
legitimately the concern of the state as a
whole, and not just that of the local com-
munity.*1 There,has been no infringement
or deprivation.'of rights protected by the
Fourteenth Amendment.

The Fifteenth Amendment and the Su-
preme Court's decision in the Gomillion 35
case are not pertinent. They are concerned
with the denial of a citizen's right to vote
because of his race or color. That factor
is not involved in this case.

L FAn

[8] In a companion case (No. 71) a
number of residents of the District com-
menced an action against the District and
its board of directors to compel the latter,
by mandatory injunction, to hold an elec-
tion in order that new directors could be
elected—the terms of the others having ex-
pired The City of Anchorage moved to
intervene, claiming that because the District
had been rnnexed to the city and thus dis-
solved by operation of law, no purpose could
be served by the election of new dlrecto[s
who would have no functions to perform
The court dismissed the action, holding
that its decision in the prior action brought
by the City for a declaratory judgment was
controlling.

What we have said above as to .the
validity and effect of the annexation of the
Fairview District to the City of Anchorage
disposes of this second appeal. There
would be no sense in requiring the election
of a board of directors for a public utility
district which no longer was in existence.

The judgments are affirmed. i

34. Cf. Hunter v. City of Pittshurgh, 207
U.S. 161, 2S S.Ct. 40, 52 L.Ed. 151
(1007);  Mount Pleasant v. Beckwith,
100 US, 514, 524-525, 25 L.Ed. 699,
701 (1850).
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Charlos C. MERRILL, Appellant,
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Mnrpnrot F. MERRILL, Appellee.
No. 7.

Supreme Court of Alaska,
Feb. (I, 1902.

Wife’s action for divorce in which th
Superior Court of the Third Judicial 1)V
trict, J. Earl Cooper, J., granted the wife .,
divorce and awarded her $35,000 and the
husband appealed. The Supreme Court,
Arcnd, J., held that the findings were in-
sufficient to show the basis on which S3\-
000 award was made and the cause would
be remanded for making appropriate find-
ings and if this could not be done, the trial
court should grant a new trial.

Judgment vacated and cause remanded
with directions.

1. Dlvorco <e=>252, 286

Division of property between parties
in divorce action rests in discretion o f trial
judge and Supreme Court will not disturb
division unless clearly unjust. ACL-A-
1949, § 56-5-13.

2. Divorce <3=285

Supreme Court when called upon to
review division of property in divorce ac-
tion needs to know the ultimate facts iound.
A.C.L.A1949, 8§ 56-5-13.

3. Trial 0=394(1)

Requirement that in all cases tr:cd on
facts without jury court shall find met*
specially and state separately its conclu-
sions of law is mandatory, and must be rea-
sonably complied with. Alaska Ru;es o

Civil Procedure, rule 52(a).
4. Trial 0=395(2)

Trial court, when case is heard "<
out jury, has duty to show by sufficientl> <

35. Gomillion v. Lightfoot, 304 U.S. 339,
SI S.Ct. 125, 5 }.Ed.2d 110 (1900>-
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tailed ami explicit findings, basis of its de-
cision to enable reviewing court to deter-
mine grounds upon which it reached its
decision. Alaska Rules of Civil Procedure,
rule 52(a); Fed.Rules Civ.Proc. rule 52(a),
28 US.C.A.
5. Appoal anti Error 0=9119, 990, 1122(1)
Supreme Court’s function is not to
weigh evidence, draw reasonable inferences,
make findings and determine result.

0. Divorce 0=253, 207

Findings of trial court in divorce action
were insufficient to show basis of $35,000
award to wife in lieu of any other right or
interest in property of parties and case
would be remanded for purpose of making
appropriate findings or for new trial if addi-
tional findings were not possible.

Arthur D. Talbot, Anchorage, for appel-
lant.
Neil S. Mackay, Anchorage, for appellee.

' Before NESBETT, C. J.,, and DIMOND
and'AREND, JJ. e

AREND, Justice.

.This is a divorce action in which the trial
‘cour~granted the plaintiff wife a divorce
ithe defendant, Charles C. Merrill, and
~awarded her the sum of $35,000, apparently’
1**Jieu”~of any right or interest in certain,
operty of the parties. The defendant'’
the appellant here, contends’that"-the
excessive and unjust and_states

f{his"presents the only issue on which he
jKCks Teview: ' Lo

of'jj. W0 months after it tried the case,’
C court made and filed its findings of
.,1These were to the effect that the par-
lies mariried jn 1952; Eha_t noissue had bgeﬂy

2T5..9/,the marriage; that certain property _

.the parties needed to be adjudicat-

AThere is nothing in the findings to in-
e*thcr party was to blame for*
uncompatibiity of temperament.

The conclusions of law do not indicate
ether the deed of trust was to servo
security f£or tho note, nor do they

.the payee of the note.

cd; and that it became impossible for the
parties to continue to live together as hus-
band and wife because of an incompatibility
of temperament between them.1 On the
basis of those findings, the court then made
its conclusions of law that the plaintiff
should “execute a quitclaim deed to the
property owned by the parties”; and that
the defendant husband should execute a
.deed of trust to the property of the parties,
in' the amount of $35,000, to a designated
trustee, with the husband as trustor and the
wife as beneficiary. The husband was also
requiredi to execute a promissory note for
$35,000, along with the deed of trust, the
note to be repaid at the monthly rate of
$175, without interest.2 A decree was en-
tered accordingly and this appeal followed.

In his brief on appeal the defendant states,
that he is unable to say precisely upon what
basis the court arrived at the $35,000 figure,
as the findings of fact are silent on the sub-
ject. We have the same complaint to make."

[1,2] Section 56-5-13 A.C.L.A.1949 em-
powers the trial court to provide, inter alias
in the divorce decree '.ie'ypnt

“For the division between the partieS'un
of their joint property, or the separate
property of each, IN Stick manner as
may he jUSt, and without regard as to
which of the parties is the owner of
such property * * (Emphasis
supplied.)

Under the wording”™ of this statute, thc_
division of property between the parties
in a divorce action rests in the discrction.of
the trial judge, and we should not disturb
such division unless clearly unjust.3 When
called upon, as here, to review the justness
of the division of property in a divorce
it found to be thejultimate
it based its conclusion

court what
_fac.tsA upon_which

3.* See Crouch v. Crouch, 03 Cal.App.2d
747. 147 P.2d 67S, 6S2 (1944); Harris
v. Harris, 109 Kan. 339, 219 P.2d 454
(1950); Kirsch v. Kirsch, 192 Wash. 150,
73 P.2d 350 (1937).

4. It has been held that the principal
factors to be considered by tho trial court
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that the property should be divided as it has
decreed,

[3] To take care of just such a situation
as we have before us here, Rule 52(a) j>f
the Rules of Civil Procedure was pro-
mulgated to provide that "in all actions
tried upon the facts without a jury or with
an advisory jury, the court shall find the
facts specially and state separately its con-
clusions of law thereon.” 0 The rule is
mandatory and must be reasonably com-
plied with.0

¢ [4] As one well recognized authority
points out, findings of fact under Rule
52(a) have a threefold purpose: “as an aid
hi~the trial judge’s process of adjudication ;
for the purposes of res judicata and estoppel
byJudgment; and as an aid.to thc_ap-
pellate court on review."7 To particu-
larize, the requirement that the trial judge
file findings of fact gives assurance that
he has exercised care in ascertaining the
facts, and has employed both skill and
judgment in reducing hi., thoughts on con-
tested matters to precise and pertinent find-
ings while the evidence is still fresh in his
mind.8 Further, under Rule 52(a), it is the

in determining the question of alimony
or division of property ns between the
parties are the respective ngcs of the
parties; their"earning' nbility; thTTdura-
tioLi and conduct of each during“tho
jnarrihgc; their station in life; the cir-
cumstances mid necessities of each;
tlicir health and physical condition; their
financial circumstances, including tho time
and manner of acquisition of the proper-
ty in question, its value at the time and
its income producing capacity if any.
Ruff v. Ruff. 7S N.D. 775. 52 NAV.2d 107.
11l (1052); Kready v. Kressly, 77 S.D.
143, S7 KAY.2d «t)l, G03-C04 (195S); 2
Nelson, Divorce and Annulment, § 14.135
(2d cd. 1015).

5. An identical provision in Rule 52(a) of
the Federal Rules of Civil Procedure,
28 U.S.C.A, has been operative in the
federal district courts since 1038. The
federal rules were extended to the Ter-
ritory of Alnska in 1D4G and remained
With us until they were superseded by our

3C8 PACIiri0O REPORTER, 2d SERIES
v | duty of the trial court by sufficfe’\fﬁ

tailed and explicit findings “to give |
pellatc court a clear understanditi

basis of the trial court's decision. fK1jS
enable |t to determine the groupdj

the trlal court reached its decision.”

r5, 6] From our study of the b £he 2 "~ 1M

record we €6 not reach the ready C0nC|ij
of the trial court that the $35,000",'a"M»B
to the appellee was justified under'the faci?~
It is quite possible that adequate'IfiriE -

would remove our doubts in this*$?pca}3B
As the case stands note we would Haee'to Yi

assume the role of the trial courts
the’evidence, draw reasonable infer uvc
make findings and determine the

That is not our function or Ob'ﬂﬁgwr"%a
UIC. jlIS,

Therefore, the judgment in favor’
plaintiff with respect to the $35,000 awirded,
tg her is yacated and the cause.reman fgg to
the superior court for the purpose of

ing appropriate findings of fact in the light.,
of this opinion.10 If this cannot be doiic,
then the superior court shall, in lieu of
making further findings of fact, grant a
new trial.

So ordered.

own Rules of Civil Procedure in 1950
under statehood.

Maher v. Hendrickson, 1SS F.2d 700 (7th .,
Cir. 1951). fi

7. 5 Moore. Federal Practice para. 52.00

[1], at 2053 (2d ed. 1951).

r
8. United States v. Forness, 125 F.2d 92S,

942-043 (2d Cir. 1942), cert, denied, 31G\
U.S. G94, C2 S.Ct. 1293, SG L.Ed. 1764
(1042).

9. Irish v. United States. 225 F.2d 3. S (9th'

Cir. 1955): United States v. Horsfall,
270 F.2d 107 (10th Cir. 1959).

10. We do not mean to intimate that find-
ings must be mndc on nil of the matters
enumerated in the fourth note to this
opinion or that no others need be made.
We hold only timt the findings should
bo sufficient to indicate the factual basis
for the ultimate conclusion. See Kelley
v. Everglades Drainage Dist., 319 U.S.
415. 422, G3 S.Ct. 1141, S7 L.Ed. 14S5,
1489 (1943).

/

John PASLEY, d/b/n Pal
Appellant

Phyllis E. BARBER
No. 12D.

Supreme Court ol
Feb. G 190

Action by broker to
sions. From an adverse
Superior Court for the
Fourth Judicial District C
Hcpp, J., the broker apj
prcnie Court, Ncsbett, Cl
that broker was not entitl
where sale fell through 1
was unable to convey go<

Remanded with dire
mcnt for the defendant;

Arcnd, J., dissented i

. Brokers ©=>61(1, 4)

If an employed broke
chaser ready, willing am
terms specified, broker is
mission even though sale
cause the seller or perso
ker is unable to convey
where broker knew or si
of defects in the title.

2. Brokers 0=61 (4)

Principal and Agent C=

Where broker’s agcir

a bookkeeper for defend;
was familiar with her btt:
ker was properly denied
mission on ground his s
should have known that)
unable to convey clear
erty listed for sale becau
in divorce litigation.

3. Brokers 0=61(4)
Principal and Agent C=

Where broker's age
ployed as bookkeeper for
ness, broker was proper)
sions where the agent w;
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have reached the same result by judicial
decision. See Bailey v. Bailey, 250 Ga. 15,
295 S.E.2d 304, 305 (1982); Van Newkirk
V. Van Newkirk, 212 Neb. 730,325 N.W.2d
832, 834 (1982); Anderson v. Anderson,
282 S.C. 162, 318 S.E.2d 566, 567 (1984);
Hussey, 312 S.E.2d at 270. See generally,
Golden, supra §5.20, at 113-14; 1 .
McCahey, Valuation and Distribution of
Marital Property § 18.05[4], at 18-72 to
18-75 (1986).

The policy considerations underlying this
view have been stated as follows:
T The philosophy underlying equitable dis-
tribution is that marriage is a partner-
ship and both spouses contribute, either
directly or indirectly to the acquisition of
property obtained during the marriage.
If property is acquired without the joint
efforts of the parties such property argu-
ably should not be subject to division.
For this reason, and because most inheri-
tances are from family members and
may have strong sentimental value,
many states ... categorize inherited
property as separate property.
Golden, supra, §5.19, at 113 (footnote
omitted). Other rationales variously identi-
fied include (a) tradition; (b) a belief that
property which does not come into the mar-
riage through the spouses’ mutual efforts
owes nothing to the marriage and is not
intended to be shared; (c) the recognition
that marital property’ is or should be only
that property which arises from or to some
extent is augmented by the efforts of the
marital parties; and (d) the fact that inclu-
sion of inherited property in the marital
estate removes it from the natural line of

(1) by gift or a disposition at death made by
a third person to the spouse and not to both
spouses.
9A U.L.A. at 29.

8. We have repeatedly stated that unless words
have been given a peculi.tr meaning, by virtue
of statutory definition or judicial construction,
they are to be construed in accordance with
their common usage. Eg., Division of Elections
V. Johnstone, 669 P.2d 537. 539 (Alaska 1985);
Lynch v. McCann, 478 P.2d 835. 837 (Alaska
1970). see also AS 01.10.040 (“"words and
phrases shall be construed according to ...
their common and approved usage").

In this regard, Black's Law Dictionary 23 (5th
ed. 1979) defines acquired as follows:

succession, thus thwarting the intent of the
person who acquired the property and
passed it on to the inheriting spouse. See
Bailey, 295 S.E.2d at 305; Hussey, 312
S.E.2d at 270.

[10] We find the majority rule and the
policy considerations underlying it per-
suasive for several reasons. First, it is in
line with our view of equitable distribution
in general, which recognizes the partner-
ship theory of marriage and considers the
mutual effort and tangible contributions of
the parties rather than the mere existence
of the marital relationship. See, eg.,
Brooks, 783 P.2d at 1053-54. Second, it
accords’ the term acquired its ordinary and
common meaning8 Therefore, we hold
that for the purposes of equitable division,
an inheritance received by one spoused dur-
ing marriage is not property acquired dur-
ing coverture within the meaning of AS
25.24.160(a)(4), but constitutes a non-mari-
tal asset of the inheriting spouse. As such,
an inheritance will not be subject to distri-
bution unless a halancing of the equities
requires it. Because the equities require
no invacion here, the trial court's decision
on this issue is affirmed.

2. Child Custody

Erick’s second assertion of error is that
the trial court based its decision to deny
joint custody on inadequate findings.

[t1] Child custody disputes are among
the most difficult a trial court faces.
McDanold v. McDanold, 718 P.2d 467, 468
(Alaska 1986). Trial courts are, therefore,

To gain ... usually by one's own exertions;
.. to obtain by search, endeavor, investment,
practice or purchase, ...
Likewise, the Random House College Dictionary
13 (Rev. ed. 1984) defines acquired as "to gain
oneself through one’s actions or efforts," As

commonly used, then, the word acquired pre-

supposes some effort, endeavor or action in the
acquisition of the property, and thus, docs not
include property, like inheritances, which are
received gratuituously from a third party.

9. Property inherited by both spouses jointly, of
course, constitutes marital property subject to
division.

vested with broad discre
where custody should b
also, Craig v. McBride,
(Alaska 1982); Horutz v
397, 399 (Alaska 1977).
will reverse a trial cour
custody issue only if we
the record shows an abu
if controlling factual fit
erroneous. E.g. McClai
P.2d 381, 384 (Alaska 1£
discretion may be foun
court considered imprope
consider statutorily-man
improperly weighed cert;
ing its determination. 1

[12]  We find none c
stances present here,
grounded its decision pri
ing that the Julsens coulc
the extent necessary to i
of joint custody." This
supported by the record

In McClain, we stated
apparent, ... that coo
parents is essential if [jc
be in the best interests ¢
P.2d at 386. In Smith v
282, 283 (Alaska 1983), v
court’s rejection of joint
its finding that the part
able to cooperate. In ligl
Smith, we conclude that
not abuse its discretion in
custody was not in the
best interests.10 The tri;
determination is affirraet

[11.  CONCLUSION

For the reasons discuss
court’s valuation of the r
est in the Minnesota
VERSED and REMANI
trial court may elicit ev
property's value. Inallc
trial court’s judgment is

10. Although Judge Carlson
express findings on all the
record reflects that he gav-
the issue and considered th
to the case. Indeed, we dc



NOTES

NELSON V. NELSON: A PROPOSAL FOR
EQUITABLE DISTRIBUTION OF THE
PROFESSIONAL DEGREE

l. Introduction. The Status of tiie ? roff.ssional Dfgref.
in Marital Dissolution in Alaska

Is u professional degree or license, earned by one party during a
marriage, to be considered marital property subject to division upon
marital dissolution? The Supreme Court of Alaska has joined the
growing number of jurisdictions that have addressed this question,
holding in Nelson V. Nelson 1that a professional degree or license iSnot
marital property. Under this holding, the spouse in Alaska who con-
tributes to her2 husband’s professional education, and thus his earning
potential, cannot be directly compensated for her investment. The
contributing spouse must rely on the court's discretion in granting ali-
mony,-1if the court finds such an award both "just and necessary,”4 or
in considering her contributions when distributing the general marital
property.5

On Nelson’s facts, the court’s refusnl to recognize the professional
degree as property did not prevent an equitable result, but in other
factual situations the holding threatens to have that effect unless it is
modified. The court compensated the wife in Nelson by awarding her

Copyright < 1989 by Alaska Luw Review
17736 P.2d 1145 (Alaska 1987). ) . ,
2 The comnbutlnﬁ_sp_ouse is assumed to be the wife, because in the vast mazlor-
}\tﬂv of cases on record this is the situation. Exceptions include Ldvons V. Iayons. 03
ass. 1003. 526 N.E.2d 1063 (1988); McGowan v. McGowan. 142 A.D.2d 355, 535
N.Y.S.2d 990 (1988); Frcycr v. Freycr, 138 Misc. 2d 158, 524 N.Y.S.2d 147 (1987);
Cronin v. Cronin. 131 Misc. 2d 879. 502 N.Y.S.2d 368 (1986). o
] |3 The terms “alimony™ and “maintenance" arc used interchangeably in this
article.
4. ALAska Siat.§25.24.160(a) (Supp. 1988). The statute provides in pertinent
art-
P In ajudgment in an actjon for divorce ... the court may provide... (2) for
the recqvery by one parly from the other of an amount of money for mainte-
nance, in H_ross or in installments, as may be just and necessary without re-
gard to which of the parties is in fault. . .
. Nelson. 736 1\2d at 1147.
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half or the substantial assets the couple had accumulated during their
seventeen-year marriage, pointing out (hut in the case of a long mar-
riage the wife "receives a return which may exceed (he amount of her
contributions to [her husband's] education," and that the wife can re-
ceive a "return of her investment" by sharing in the accumulated mar-
ital properly.'1 The Nelson court was thus able to compensate the wife
without d_ealin§ with the ramifications of the professional-degrce-as-
property issue.

The court, however, expressly reserved the question of whether a
remedy exists to compensate (he contributing spouse in the more com-
mon situation of a brief marriage during which one spouse has worked
to enable the other to study full-time, with the result that the couple
has not acquired any substantial assets (hat can be divided upon di-
vorce." In such a case, the wife’s situation upon dissolution is made
more incquitnblc by the possibility that, because she is obviously self-
supporting, the court will not find an award of maintenance "neces-
sary." Moreover, since in Alaska marital dissolutions ore accom-
plished without regard to fault.*1the contributing spouse who may be
the more innocent of the parties enn no longer make financial claims
on the basis of fault.10 Thus, the contributing spouse may leave the
marriage with nothing, while her husband takes with him the valuable
asset of future earning potential as a professional.

Alaska's courts will eventually be called upon to address the man-
ifest inequity in such a situation. The policy behind Alasku's statute is
clear: the court is to make every cfTor! to balance the equities between
the parties.11 To broadly assert, as the court did in Nelson, that a

935,%34“&196812%46 (quoting Lcsman v. Lesman, 88 A.D.2d 153, 158, 452 N.y.S.2d

7. In cases of Ipnq-lerm marriages, courts in other jurisdictions have faken a
racls-first approach similar to (he approach used in Nelson. avoiding meaningful con-
frontation with the issue o how a remedy would be found in a different factual situa-
tion. See Wisner v. Wisner. 129 Am. "333, 631 P.2d 115 (Ct. A(P' 1981): In_re
Marriage of Aufmuth, 89 Cal. App.. 3d 446, 152 Cal, Rptr 668 (CI. App. 197%).
overruled on otherg]rounds. In re Marriage of Lucas, 27 Cal. 3d 808, 614 112d 285, 166
Cal. Rl%té. 8&\3/3 (|19 9);VTo?d vg. Tl?/lddh anlﬁﬁ%é%\? %8%7681§fa1|.9§ trb_lal (tCt.

. : Vaglav v, ch. Apn. 584, W, : Diment v,
B\anent, 5931 F5d 1b1 ?6ﬁla. ét App PQDM? (1580)

8. Nelson. 736 P.2d at 1147. In Rhodesv. Rhodes. 754 P.2d 1333 &A_Iaska 1988).
the supreme court held that the fad that the work of one spouse lias contributed to the
earmng potential of the oilier must h. considered as a "relevant factor" in making an
equitable division of properly. 754 P.2d at 1335. In Rhodes, asin Nelson, there were
marital assets that could be divided, The court still has made no provision for com-
gensatmg1 the contri u“é]% sgo?se in an assclless marriage where the contributing
pouse can be considered as Self-supporting.

9. See Alaska Stat §2524.160(a) (Supp 1488).

10. Alaska Stat.§25.24.160%2%, 4 Supg. 1988).

11. Alaska Stat. §25.24.160(a) (Supp. 1988). The statute provides:
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professional degree is not properly subject to equitable distribution,
without making other provision for the contributing spouse where the
degree is the family's only asset, is to permit one party to leuve the
marriage enriched at the expense of the other — a signal that further
balancing needs to be done.

Ideally, the Alaska Supreme Court should effect this balancing by
recognizing the professional degree as marital properly and by valuing
it according to a labor theory of value.1l Alternative workable reme-
dies exist, however, that do not necessitate designating the degree as
property, and which are possible under Alaska law. These remedies
include equitable reliefby means of quasi-ccntract and in gross restitu-
tionary maintenance awards. As long as Nelson controls, (he courts
should consider applying these remedies when the situation envisioned

in, but not addressed by, Nelson arises.

I[I. Nelson v. Nelson

June and Clairbornc Nelson were married for seventeen years
prior to their divorce in 1985. June had worked full-time to enable
Clairbornc to finish the last two yeurs of his bachelor’s degree in busi-
ness accounting. While he was in school, Clairbornc also worked part-
time and received tuition aid because of his earlier military service.
After graduation, Clairbornc went to work for ARCO and June cared
for their three children. She worked outside the home from time to
lime as well, most recently as a part-time pilot for a local airline.1l
The couple hud accumulated assets valued by the trial court at
$196,343. June petitioned the court to declare her hushand's degree a
“human capital asset" and thus part of the marital properly, and to
compensate her contribution to that degree by adding a portion of its
value to her tialf of the properly division.I' The Alaska Supreme
Court held that the lower court had not erred in dividing the marital
assets equally,50r in failing to consider the degree as a marital asset.16

In ajudgment in nn actin for divorce. .. the court may provide (4) for the
division between the parlies of their property, whetherjéun,t 0r separate, ac-
quired only durln? coverture, in_the manner as may be just, and without
regard to which of the parlies is in fault; however, the court, in making, the
division, ma)( invade %gro er_Ig/ %fcnhers ouse acquired before marriage
when the ba ancmtl; 0T the equitiés between the parlies requires it; and to ac-
complish this end the judgment may require that one or both of the parties
assign, deliver, or convey any of théir real or personal properly to the other

party ...
Id. (em gasm dded). .

32. R ee In?ra noge 58 and accompanying text.
13. Nelson. 736 P.2d at 1146.
14, 1d. at 1145-46.
15, 1d. at 1147.
16. 1d. at 1146.
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The court acknowledged lliuj oilier jurisdictions have recognized
that one spouse has "a compensable property interest in the enhanced
earmn% potential arising out of the other ‘spouse’s degree."l The
court, nowever, distinguished Nelson on the basis of the Tacts typically
present in such casesand absent in Nelson: the relatl_veI% brief mar-
riage during which no immediately available assets exist because one
spouse has worked to enable the ofher to obtain a professional educa-
tion. The court pointed out that Clairbornc's degree was not a special-
ized postgraduate degree, that he hud contributed us well by working
and receiving tuition aid, and that the length of the Nelsons” ma,rrlaﬁe
hud allowed"June to realize her expectafions bY’ participating in the
fruits of her hushand's enhance_d,e_armnP otential.I' On theSe facts,
the court found that an cquul division of the general marital assets b
the trial court was not inequitable.l4 Moreover, the court declare

Bhna & é)ﬁgfg?rséﬁﬂwagtgﬁ g€ s not marital property subject to division

. Till: Concept onmi Degree as Property
A. In rc Marriage of Graham: The Property Anomaly

. By holding thut a grofessional degree 5 not marital Q)roperl Bub-
ject to”division, the Nelson court espoused the view expresse ¥a
majority ofjurisdictions,2 most of which follow the reasoning of the

17 1d. ul 1146 (ciling in re Marriage of Itorsimatin, 26J N W.2d K8S. 891 (lowa
1978;; Woodwonh v. Woodworth, 126 Mich. App. 258, 259. 337 N.W.2U 332, 334
&198 ). Odicr eases which recognize a proPerty Interest in the professional degree,
he minority position at the present lime, include'Rcen v. Keen, 8 tain. L. Rptr. 2193

Mass. Probate it Fam, Ct. ltampden Div. Dee. 23. 1981). Daniels v. Daniels, 165
ich. App. 726, 731, 418 N.W.2d 924, 927 (1988); Wilkins v. Wilkins. 149 Mich
A3pp 779.791. 386 N W.2d 677, 682 (1986); Thomas v. Thomas, |11 Mich. A?\P' 8.11&,
831, 14b N.W.2d 595, 596. overruled on olinr griiunds. 419 Mich. 942, 355 N.W.2
617 (1984), Vaclav v. Vaclav, 96 Mull. App_584. 592, 291 N W.2d 613. 617 (L980);
McGowan v. McGowan. 142 A D 2d 355. 157, 535 N.Y.S 2d 990.9%(1988); OTlrien
v. OTlrien. 66 N.Y.2d 576, 580-81, 498 N V' §2d 743, 746, 489 N.I..2d 712. 715
(1985) Emedlcal license is marital properly); Daniels v. Daniels, 20 Ohio Op. 458, 459,
ST oot o 8 RS BRIy e o o
L}‘ge BB T gy

elson. t
. ld.

20. 1d. at 1146.

21. Jones v. Jones, 454 So. 2d 1006. 11X19 (Ala Cl Civ. Ap? 1984): Pyeatlc v.
Pyeutle, 135 Aril. 346. 351. 661 P.2t| 196, 201 (Cl. A%p 82); Meinholz v.

einholz, 281 Ark. 509. 512, 678 SW.2U 348. 349 (1984): In re Marriage of
Aufmuth. 89 Cal. App. 3d 446, 461, 152 Cal. Rptr. 668. 677 (Ct. Aé)p.), overruled on
othergrounds. In re Marrioge of Lucas, 27 Cal. .Id 808, 614 P.2d 285, 166 Cat. R&Jtr.
853 (1979), 1n re Marriage of Graham. 194 Colo. 429. 432. 574 P 2d 75. 77 (1978);
eraht v. Wright. 469 A'2d 803. 806 gDeI. I'am. Ct_1981); Hughes v, Hughes. 418
So. 2d 146. 1511 (Fla. Dist. CI. App 198.1): 1n re Marriage of Weinstein, 128 1II” App.
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leading case. In re Marriage of Graham.'l Nelson cited with approval
the Graham court's rationale for refusing to classify a professional de-

gree as marital property: .

b Sen e s, b e
b el R e

deP Il o?taen}]o e and is ot ”f grit e cannot e 2 ned,

50 ,Fans efeg. cone ed, or fﬁ g

B ?e. An u Janccd qreg s
cumulative gro uct 0 arwe sof previqus education, cambine
with diligence and hard work.

may not be acquired by the mere
1d 234. 244, 471) N I;.2d 551, 559(1984), in re Marriage of McMan.inia, 386 N E 2d
51,955 (hid C1 App 1979), vacated on oilierkmundi. 399 N .IU1il 371 (1980), hire
Murrlagcof Francis, 442 N.W.2d 59, 62 (lowa 1989); in re Marriage of Wagner, 435
N W.2d 372. 175 (town 1988), McGowan v McGowan. 663 S W 2d 219. 22.U<Ky. CI.
ApS 1983); Archer v. Archer. 101 Mil. 347. 358, 493 A.2U 1074, 1080(1985); Drapek
rapek. 199 Mass 240, 244, 501 N.F. 2d 946. 949 (1987), Mnss v. Moss, 80 Mich.
App 693. 695, 264 N W.2d 97. 98(1978), Del.a Rosa v Dcl.u Rosa, 1181 N.W.2U 755,
758 (Minn  1981). l.owrey v. t.owrc%, 31 SW.2d 157, 160 S_Mo. Cl. App. 1982};
Ruben V Ruben. 121N il 358 361,461 A.2d 733, 735 (1983); gnn v. Lynn, 91 N.J.
. 517, 45, 19, 542 (1982), Muckclmy v. Muckclmy. 84 N M. 14, 15. 408
[12d 1157, 1.158 (1972); Lesman v. |.esman, 88 A.D.2d 153, 158, 452 N.Y.S.2d 935,
939 (1982); Geer'v. Geer, 84 N.C App 471, 478, 153 S E.d 427, 411 (1987); Nas-
linrn v. Nasirnm. 262 N.W 2d 487, 49.1 (N.D 1978); Stevens v. Stevens, 23 Ohio St.
3d 115, 117,492 N E.2d 131. 135 (1986); AJatr v. Adair, 670 I*.2d 1002. I(X)3 gOkIa.
Ct. App. 1983), Lehmtcke v. Lehmicke. 339 1'a. Super. 559. 566. 489 A.2d 782. 786
1985[; Heath v Heath, 295 S.C. .112. 314, 368 S.E.2d 222. 223 (Cl. App. 1988);
ehr amg; V. Wchrkumg, 357 N.W 2d 264, 266 (S.D 1984%; -Vausln v. Frauslo. 611
S.W.2d 656. 659 (Tc*. Ct. Civ. Ap;) 1980); Johnson v. Johnson, 771 1'2d 696, 697
(SUtah 1989), Sorensen v. Sorensen, 769 P.2d 820, 826 (Utah 1989)]; Honk v, Hoak, 370
E.2d 473,477 (W.Va 1988); In re Marriage of Lundherg, 107 Wis. 2d 1, 10. 318
N.W.2d 918. 922 (1982); Grosskopfv. Grosskopf. 677 P.2d 814. 822 (Wyo. 1984).
22. 194 Colo 429. 574 P.2d 75 (1978) lwm- follqwmg stales have specifically
adopted die craliuin language: Alaska, Arizona, California, Florida, Illinois, lowa,
Kentucky, Maryland, New Jersey, Ohio, Oklahnmu, Pennsylvania, South Dakola,
Utah, Wisconsin. see Nelson v, Nelson, 736 P.2d 1145 1146-47 (Alaska 1987): Wis-
ucr v. Wisner, 129 Ari/, 333, 3.19.40. 631 P.Jd 115, 121-22 (FE:L Aé)é) 1981): In re
Marriage of Aufmulh, 89 Cut. App 3d 446, 461 n.S, 152 Cal Rplr. 668, 678 n.5éC|.
Aé)g) ). overruled on other uruundi. In re Marriage of Lucas, 27 Cal. 3d 808, 614 P.2d
285. 166 Cal. Rplr. 853(1979); Hughes v. Hu?hes. 438 So. 2d 14b, 147 (Fla. Dist. CI.
A%) 1983): In re Marriugc of Goldstein. 97 I1I. A’\\P . 3d 1023. 1027.42.1'NE 2d 1201.
1203 (1981)._1n re Marrla&e of lInrsltnann. 26) N \V.2d 885. 891 (lowa 1978}7' Inman
v. Inman, 578 S.W.2d 266, 268 (Ky. Cl. App. 1979), revd. 648 S.W.2d 847 (1982)
(The Kemucky Supreme Court adopted the Gruimin language which hud been re-
jected by the lowercourt.); Archerv. Archer, 303 Md. 347 351. 49) A.2d 1074, 107
(51985); ahoney v. Mahoney, 91 N J. 488, 496, 453 A.2d 527 511 ‘1982): Stevens v.
tevens. 23 Ohio St. 3d 115. 117-18. 492 N.E2U L.II. 133;1986): [uhimrd v. Hub-
hard, 603 P.2d 747. 750(0klu. 1979); Hodge v. Hodge, 513 Pa 264, 268. 520 A.2J 15.
17 (1986)._Saint-Pierre v. Saint-Pierre. 157 N.W.2d 250, 259;8.[3. 19841; Gardner v.
Gardner. 748 P.2d 1076, 1080 (Utuli 1988); in re Marriage of Liimlhcrg, 107 Wis 2d

[ 8 118 N.w.2d 918, 921 (1982).
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expenditure nrmoney. Il is simply mi intellectual achievement that
may potentially ussist in the future acquisition of ﬁroperly. In our
\él&\{\l,tlt halslnone of the nlinliuics of property in the usual sense of
mt term.

Graham involved n six-ycnr marriage during which the wife sup-

ported her hushand in his pdrsuit of a master's degree in business ug-
ministration, As is, common in such situations, the couple had
accumulated no marital assets,** so Anne Graham could not be com-
pensated by a ﬁroperty division as June Nelson was. The Colorado
court, noting that” Anne Graham had not sought maintenance, said
that a trial court could consider one spouse's contributin to the, edu-
cation of the other in awarding maintenance.3* As the dissent pointed
out, however, Colorado's statute restricted the court's power to awurd
maintenance in cases where the spouse seeking it is incapable of self-
support.3* The Graham court's refusal to recognize the professional
degree as properly, combined with statutor¥_ inflexibility as to the
awarding of alimony, deprives the seJf-supporting contributing spouse
giftuaant A r%mpensatlon — a Clearly inequitable Tesolution in"such a

D. Historical Perspective on the Law of Property

The view of property espoused by the Graham court_rei)resents
the oncc-dominant physicalist conceﬁtlon of property as articulated by
William Blackftone in the elghteen% century.3" Blackstone based his
law of pro er%on a taxonomy of things — things which could be
Bfrcelved py the senses, and ngahts isSuing out "of those thmﬂs.
ackstonc's concept recognized as properly” only things over whic

a?s?]l_ute dominion and c?ntr I,Fould be exerflse 1 A'central aspect
of this control was the a Ity of properly.

1enani
4723. Graham. 194 Colo, ul 4.12. 574 P.2d at 77, cinee in Nelson. 736 I'.2d ut 1146-

24, id at 431, 574 P.2d at T6.

25.1d. at 433, 574 1*2d id 78. . o

26. 1d. at 435, 574 I'.2d at 78-79 (Carrigan, J., d|ssent|ng]:

21. Recognizing the harshness of this potential result, (lie Colorado Supreme
Court subsequently ruled thut, in cases where there Is insufficient marital property to
divide, the maintenance statute’s requirement or "reasonable need” must be inter-
preted broadly enough to encompass the working spouse's reasonable expectations
after years of deferring the acquisition of marital property and postponing her own
career goals in order to assist the othersgouse through career training. In re Marriage
of Olar, 747 P 2d 676, 681-82 (Colo. 15387).

28. 2 W. Il ACKSTONL, CoMSILNIAKILS (1765).

9. Vandeveldc, The New Property of the Nineteenth Century: The Development
it/the Modemn Cuner/||_n_f__ProperI¥]. 24 Hill14Lu | KV 125, 111°(19811) 1Ins nrlirlr
0I|0|150an|(fxc?||363nlt suniuiiiry of the development of new property concepts

10, 1d. at 331,

1089) NELSON V. NELSON 31

During the nineteenth century, as protection of mtan?lble forms
of wealth became increasingly |mﬁortant to litigants, courfs began to
dcTme properly in terms of the right to value, rather than the abSolute
right to u given th[nﬁ. Varioys Torms of nonphysical properly were
thus created, especially in equity jurisprudence, under which valuable
interests had to be designated as property.in order to qualify for equi-
table protection." Among the personal rights reco%mzed as property
during this lime was the goodwill of a business, which formerly had
been recognized only as un incident of real property.13 By the énd of
the century, propert5{ no longer denoted exclusively rights‘over things,
but rights to any valuable interest as well." _
_Accordingly, a modern concept of property developed which de-
fines Brop,erly asa set of legal relations between people with respect to
valuable intérests.”™ This view was adopted by the Restatement of
ProperI%/ in 1936, The Restatement definition begins. “The word
*property’ is used in this Restatement to denote legal relations between
persons ith respect to a thing. The thing may be an object having
ph%/SICﬂL existence or it may e any kind 0f an intangible such as a
Pa ent right or a chose in action."* The Restatement then describes
he legal relations which constitute property in terms of four elements
(rights, Prlvlle([;es, powers and immunitjes), with their correlatives (ab-
sefce of rights, duties, liabilities and _disabilities). s The property
owner possesses a "bundle of rights,"7 and ownership does not de-
pend on having all of the available rights in the bundle, one of which is
allelnablll;}y. e property is no I&ss valuable if it happens to be
inalienable."

_ This modern definition, which unlike Blackstone's is not self-lim-
iting, could theoretically embrace all valuable interests, In practice,
however, judicial selection of the interests which are to receive the

31, 1d. at 134 (citing the rule in equity first Muted in Gee v. Pritchard. 2 Swansl.
402, .16 Eng. Rep. 670 51818)).
12. See'id. ol 335-36. . .
3L Amonq the other interests held to he property hy courts during the late nine-
teenth and eafly twentieth centuries were the nghl In"use news one has gathered,
International News Serv v. Associated Press, 248 11.S. 215, 237-38 é19187) and the
right W u lax excmplion on tribal land. Choate v. Trapp, 204 U'S 665, 673 1912).
34. See Reich. The New Properly. 73 Yal k LJ. 733 (_1964[). fora ﬁerceptlve and
thorough analxms of rights and status os the modern individual's wealth, or property.
15 RKjrrAttMiNr or Phohkhty ch. | introouclory note (1936) (emphasis
added)

16, 1d 85 14

17 ) DtKIMINITHA J. Khll H 'HOI KI5 158(2drd  [4XX]

18 Aii example ol ptO|>eily Ilail cannot lie liansfciieil |ig/ tlirilwitei is an inalien-
able life estate of which the owner is life tenant. See 11. SIMIs i A SMITH, Tilt:
Law 01' FutURt. iKiKKKSIS § 1157 (2d ed. 1956).
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P_rotecnon of ihc_properly laws is based on public_palicy considera-
ions. Public policy thus’ serves as the limiting principlé that deter-
mines what valuable interests arc denoninated as property.
Community_properly and equitable distribution statutes reflect public
policy favoring recognition and protection of all valuable interests ac-
quired by spouses dunngg marriage. The modern definition of property
permits recognition that, in many young families, a ?rofesslonal de-
?ree or license, with its enhanced edrning potential, is the major mari-
al asset™ A narrow view of marital” properly ignores the public
pleC){ expressed by the social and_legislative history of the equitable
dissolution statutes.L1 Ideally, the implications of the legislated policy
of equitable distribution should. be as Important to courts as precedent
In designating what is to constitute marital property.4l

C. Alimony versus Property Award

Why have courts such as the Colorado Supreme Court in Graham
avoided the accepted concept of property, reverting instead to a nar-
row, anachronistic definition that 1l accords, with equitable distribu-
tion policy, in order to support their conclusion ghut the professional
degree Is not marital property? The answer may lie partly in the con-
sefvative nature of the judiciary in general; claims that aprofessional
de%ree should be considered as marital RAroperty are relatively new,4
and, except for New York's Equitable Marriage Distribution Law,4'
no state statutes specify that professional degreées must be considered

39, Krauskopf, Recompensefor F|n_ancm_t[; Spouse's Education;_Legal Protection
for the Marital Investor in Human Capital, It U. Kan. L Rl v. 379, £11 (1980).

40. Seegenerally I BII MAN I¥, Klim / 4 A. Siapion. Famiiv Law. 291-300
11986B,See also Gailor 4 McGill, the F.quaulilc Distribution of Pr017e55|0na| Degrees
upon Divorce in Sonh Carolina. 10 Campiii {1 I.. RI'V. 69, 80 (1987). .

41. Tlic public policy that bnlli parties In a inanat dissolution arc In receive an
equitable share ofthc asscls uccumula.cd during muriiage underlies the proBerIy_ divi-
sion siaiutes (if ihe 42 equilahlc distribution jurisdictions (including the District of
Columbia) and ihe nine community properly slates, which are Arirona, California,
Idaho, Louisiana, Nevada. New Meson. Texas, Washington and Wisconsin.

42. The earliest claim found is Culvert s Culvert, 568 P.2d 623 (Okla ), overruled.
Hubbard v. Hubbard. 603 P.2d 747, 752 (Okla. 1977).

43, N.Y. DoM. Rl Law § 236 (McKinney 1980.81). Under this statute, New
York courts have found that marital property encompasses not only Erofessmnal de-
grees and licenses, but also the skills of an artisan, actor, professional athlete or any
gerson whose expertise has enabled Inin to become an exceptional wage earner. See

olub v. Golub. 139 Misc. 2d 440. 444. 527 N.Y.S.2d 946, 949 (Sup."CI. 1988) (in-
crease during marriage in value or wife's career as model and actress was marital
properly, in new of hushand's contributions to |ncreaseg See also McAlpine v. McAl-
pine. 141 Mice 2d 30. H it, 519 N Y S2d 680, 681-82 (Sup Ct. 1989) .(fhusband's
nu'util of felinv,sinp in Society ol Acliiaiies was marital asset, but since wife had not
cnnliiluilcd to its attainment she could not sli.uc m any enhanced earning capacity)
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as marital properly.4 Thus, courts can choose to inlcrprel such stat-
utes narrowlg to find that the lcgislaiurc did not intend professional
g_egrees 4t40 g included as marital properly subject to equitable
ivision.

The primary reason for these courts' conservatism, however, ap-
pears to he their unwillingness to undertake the vuluulion problems a
Professwna_l degree reptescnts, especially. to ﬁ]rup,ple with the issue of
uture earning potential 4" Yet, recognizing the inequities in allowing
a contributing spouse who js capable 0f self-support to Po totally with-
out compensation, courts in_the Graham _line have allowed the hus-
band's future earmn% potential to be considered in, awardm,g alimony
while still denying thut the degree itself is a divisible marital asset4?
One appellate ‘court has even held that the lower court's erroneous
award of a property settlement representing a valuation of the hus-
b,and’sdegre_e_could be sustained if it were recharacterized as a provi-
sion for additional alimony.4" In these jurisdictions, ulimony becomes
the back door by which the contributing spouse can be compensated
with some future earnings, without designating Ihe degree or earning
potential ns property.

44, Some statutes do require the courts to consider, in awarding maintenance or
properly, "the contributio vtyone parly to the education trammg or increased earn-
ing power of ihe other.” Wis. SrAt. Ann. §§ 767.26(3), 767.255(5) (West 1081).
Statutes with similar provisions include On. Civ. Com. $480t(a)()(H)(2) (West
Subpp. 1989), Dei, Com. Ann. til. 13. § 1512(c)(6) (Supp. 1988)5' { A Stat. Ann.
§ 61,075 (1)(d) Sc) (West SUJ). 1989); Ga. Com: Ann. § 19-6-5(u)(6) (1982); Ind.
Coot. ANN § |-|-11.5-11P (Hums 1987 4 Sup 1989%; lowa Code Ann.
598.21(1 He) (West 1989); NJ. Stat Ann. § 2A:34-23.I(n) (Wes| Supp. 1989)

falimony): N.C. Gen. Stat. §50-20<c)(7> E%1987' Or, Rev. Stat. Ann.

3§); 23 I*A. Cons. Siai. Ann. § Oléh (@ (Purdnn Supp. 1989)

) . 36-5-101(d)(9%1984 4 Su&f 1988). Sir Hnugan v. Haugan,
117 Wis 2d 200, 207-12, 343 NAV.2d 796, X(H (19X4) (even though wife was nat in
need, she could lie nwurdul maintenance to compensate her for contribution to hus-
band's education). A few statutes do not mention the contribution of one spouse to
ihe education of ihe other, but do require consideyation of a spouse’s "|nterrupt|r§w of
ag personal career or educational opportunities © See. €0. N)n. Rev. Stat. 342-
5(1988), N.J. Siai. Ann. § 2A:34-23(b)(8)(West Supp: 1989)(equilable distribu-

tion of %mé)ertag.

45 See Hodge v. Hodge, 337 I'a, Super. 151, 155-57. 486 A.2d 951, 952-54
(Super. CI. 1984), ajf'd. 513 I'a. 264, 520 A 2d 15 (1986).

46. See infra Section |V A,

47, Sir Archer v. Archer. 303 Md. 347, 493 A.2d 1074 £1985); Drapek v. DraBek
399 Mass 240, 244-47, 503 N E.2d 946. 949-50(1987); Ray hum v. Raybumn. 738 P.2d
238, 240 (Utah Ct. App. 19877).

48. Petersen v. Petersen. 737 P.2d 237, 242 (Utah CI. App. 1987).
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While this solution may appear on its face to be equitable, the use
of ahmong rather than n property settlement has mgortunt disadvan-
tages for the contributing spouse:4" Alimony is taxable income which
is"terminable “PO” the remarriage of the Tecipient or the death of
either party. Alimony is conventionally not paid in a lump sum but
over a period of years, posm,? the risks to the recipient of collection
problems and passible modification or termination by the court.5'
Alimony awards interfere with the important goal of finality of litiga-
tion, causing unnecessary expenditure of judicial resources.” The pro-
tracted natre of alimony pagments also means that the recipient
cannot use the money as flexibly as she could u lump sum properly
award, toward financing her own education or starting a business, for
example. Most importantly, alimony is not a matter of right; its pro-
Brlet and amount arc discretionary ‘with the court in all éUfISdICtIOﬂS,
based by statutory mandate on Ihe court's concept of need or necessity
in the particular case.5l The contributing spouse is thus completely at
the mercy of the court and her ex-spouse over a period of ycurs.

In_contrast, a fair division of propert% is generaIIY seen by courts
as equitably necessary, not discretionary.® A”properly award is final
and nor terminable on. the recipient’s death or remarriage.% Such an
award docs not constitute taxable income. Moreover, the award is
generally nonmodifiable, so that once the property settlement agree-
ment is reached the parties need not return to court.%

49,

(2d ed. 1988).

J0. 1d. nl 65.1

51 1d. at 644, See, e.g. Alaska Stat.J 25.24.160 (Supp. 1988). and text [uPra
atnole 4. Given these disadvantages, Ihc faci lhal alimony is not dischargeable if hc
payor goes bankrupt seems small°consolalion lo ihe contfibuting spouse.

52. Even though fault has largely been eliminated as a ground for divorce, some
courts slill consider il a relevant factor in die alimony decision. Set. t.g.. Chapman v.
Chapman, 498 S.\V.2d 114, 138 (Ky 197.1) (fault is ot lo he considered in determin-
ing whether a spouse is entitled to maintenance, hut il may be considered in determin-
ing Ine amount to be awarded). Mahne v. Maline, 147 N.J. Super. 326, 329, 371 A.2d
314, 315, cert, denied. 75 NJ.22. 379 A.2d 253 (1977); lleggc v. Hegge. 2.16 N.W.2d
910, 916 (N.D. 19753. Some statutes also explicitly state that (he court is lo consider
fault (often expressed as * Ihe conduct of the parlies") in awarding allmong. Set FtA

Stat. Ann.§61.08(1g gWest SupCp. 198(L); Ca.Coin. Ann. § 19-6-1(%1 82); Mass.
Ann. Laws ch. 208.§ 34 (Law, Co-op. 19892;Mo Rikv. SiaT, § 452..135<2)(0)<Wes|
50-16.2 (1988); 23 Pa. Cons. Stat Ann.

Suglg. 1989); N.C. Gen SIAT. § . : :
§501(b)(14) (Purdon SupB. 1989); W. Va. Codi; § 48-2-15(i) (1986). )

53. Moore, Should a Proftstional Degree he Conudered a Marital Auet Upon Di-
vorcseI. ll?lAKRCN L Rev 543, 551-52 (1982).

55 See. eg. (ratlin A McGill, iupra note 40. ul 82-X(i, Nmr. lloiMiiiiititi v
llorslinnno_ITeieni Right In Practice a Pmjewinn ai Marital Property. 56 lit rvi h
L J. 677. 681-84 (1979)

[I. Cl ark, Tilt; Law0r Domestic Relations in hie: Unhid Siai is 650
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The policy behind equitable distribution of marital assets is (hat
marriage is tin economic partnershap and that Ihc couple's invest-
ments 1n the martial property should be divided us falrl¥ as possible.
Valuing Ihc professional degree indirectly b){ means of an alimon
award may seem to achieve an equitable fesolution for the contribyt-
”219 spouse in some situations, but it poser, unacceptable risks and dis-
advantages for the recipient, unless certain of the traditional attributes
of alimany arc altered, Both common judicial solutions to the prob-
lem — indirectly vuluiag Ihc degree through alimony, or refusing, to
value the de%ree at all — can severely dlsadvanta,(l;e the contriburing
spouse and thus frustrate the policy on which equitable distribution is

founded.

IV. Possible Solutions ior Balancing tiif. Equities
A. Valuing the Degree Using a Labor Theory

_The problem of how to assign a value to the professional degree
or license appears to be the primary concern of “ourts which, like the
Alaska Supreme Court, huvc denied the degree or license status as
marital property. At the root of this concern lies the perceived neces-
sity of finding.a way to value the degree-holding spouse’s future earn-
ing capacity”in order to arrive at @ full economic valuation of the
de?ree. It is u well-settled prmc;PIe of economics that the present
value of an income-producing entity consists of its future eaming ca-
pacity.5" Valuing a future euming stream, however, while economi-
cally " desirable, " presents two Serious problems in the marital

dissolution context. , o ,

_The first problem is that prospective valuation, is necessarlly{] spec-
ulative. Although abundant statistics exist to provide data for the for-
mulas used to “calculate future earnmg potential attributable to a
Pro,fessmnal degree, not all degree holders can cum the average sta-
istical value; and 1l is not possible lo consider fully all the variables

that can alfect actual future value. Such variables include not only

5. Garfield. Wrongful Death: Principlei Governing Valuation of Economic Law.
1967 Ins, L.J. 654, 655. =~ L
57. A typical calculation is described in Fil/palrick A Doucette. Can the Eco-
nomic I'aluf ofan Education Really Be Meaiured? A Guidefor Marital Properly Dis-
wlulion. 21 3, Fam. L. 511, 516-20 (1982). More generally, to determine future
earning potential, one must. , )
1" “determine earning capacity after the education has been acquired, to be
compared with the earning caPacny if Ihe education has not been obtained:
2. subtract out-of-pocket costs and opportunity costs — lost eamings — of
the added education, costs which would be incurred anyway. )
1 discount future iinctime lo present value, selecting a discount rale which
liiclius in elements uf tick such iis piriiuiliire ilrutli or disability
Krauskopf, xupra note J9, lit .182-84.
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premature death or disability, but unforeseeable changes in market 0{)-
Rortumtles, or changes of career or profession.™ It i$ true that courts

ave long enguged in just such speculation in aIIowm% calcuylations of
future earning potential as damages In wrongful death and personal
injury uctiuns, and several commentators cite this precedent asjustifi-
cation for valuing Ihe professional de?ree’s future eaming potential."™
These advocates overlook Ihe fact that in tort, it is the flndm% of fault
that justifies the imposition of damages. With Ihe growing trend to-
ward no-fault divorce, this important policy justification ‘Is increas-
ingly inapplicable in marital dissolution” law.

_ . The second difficulty is that valuing of the degree in terms of sta-
tistically average future earnings could”seriously infringe on the stu-
dent spouse’s personal freedoni to pursue Iri career as he wishes, or
even t0 change careers entirely. A graduate of a nationally runked law
school has tfie option to work in a’large law firm in a major city at a
high entering salary, yet lie may wish fo practice public interest faw or
work for a government a?ency,,or he may have captured a prestigious,
but low-paying judicial clerkship_If he chooses uny.of the less remu-
nerative pasitions, his earnings will be below the statistical avcrugc for
his Erotessmn. Must he be réquired to live in a different city, give up u
cler sh|(§), or slay in a profession for which he may soon discover he is
unsuited, in urder to realize the income level projected at the lime of
the marital dissolution?

Any of these alternatives would represent an unsupporlablc en-
croachment on the personal freedom of a spouse who, at least in |he
eves of the law, if not in fact, has committed no fault. Placing such a
lien on the student spouse's future cannot be justified, ever on the
grounds that only by so doing cun the contributing spouse be fully
compensated. Some means of Valuation must he ,emp,lo{yed that estab-
lishes a more just balance hetween these competing inferests.

The, valuation method that comes the closest to achlevm%,thls
balance is the labor theory of value, us proposed by Professor Linda

58. Mulleins, The Valuation ofan Educational Degree at Divorce, 16 LoY. L A.
L RrV. 227. 268 (1'181)

50, See Gailor & McGill, supra note 40. ,u 97; Mnorc, supra note 53, at 547,
Weinman, Ihe Economici of Divorce: Socialand Economic Consequences o f Property.
Alimony and Child Support Awards, 28 UCI.A 1.. Rl V 1181 1219(1981), Krauskopf,
supra_nolc 19, ni ,183-89; Case Comment, Divorce After Professional School: Education
and Future Earning Potential May Be Marital Properly: In re. Marriage of | torsi-
mann, 44 Mo. L. Rev. .19 3116 (1979), Comment, Professional Education os a
Divisible Asset in Marriage Dissolutions. 64 Towa I. Rl \V/ 705(1979); Case Comment,
hraduule Degree Hcjetléil os Montol Property Sulipvl In Division u/kw limine: In re
ana%rofﬁrntmnl 1l (Hfm ! Rév 67, 71(1978?.C0|||n|rn|. | he Interest o f Ihe

cssinll.Il titlli Ml

(', mussttrrot- il n P Il InCM ™ w T TV AME, MIA I, (1974
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Mullein*"" This method is founded on the classic economic theory
but the vulue of any comm,odl% can lie cpressed in terms of Ihc Jabor
input required lo produce it. The luhor theory of value was dominant
before ihe advent of modern industrialized sgciety brought to Ihe fore
market-oriented theories of value, and it is still a valid means of assess-
ing ihe vulue ofu nonmarkelable asset that lius licen produced by the
application of u single fuctor of production."1

According_to the labor theory, the measure of the value of the
degree as a marital asset is [he amount of labor time it took the student
spouse lo acquire it, Upon divorce, the student spouse owes lhe mar-
riage Ihe value of this nsset, or the lime which was spent on its acquisi-
tion, rather than on contributions to the family that the student spouse
could_have otherwise made. This value is determined by awarding the
contributing spouse fifty percent of the studen” spouse's actual post-
degree income for the sumc Perlod of time il look him to acquire the
degree. Thus, the contribu mg spouse who supported the student
sPouse during u three-year law eﬁree is entitled to fifty percent of the
student spouse’s incorne for Ihc three years following ‘the divorce. A
court employing this method never has to set an ‘actual monetary
value on Ihc degree, so that Ihe need for often conflicting expert valua-
tions is avoided."1 o _

The labor theory of value allows the contnbut,mg_ spouse to lig
compensated with an"amount that exceeds mere restitution, because it
is.the cost of the degree to the student spouse, and not the wife's con-
tributions, that is béing valued. The contributing spouse is fully com-
pensated for her investment i labor expended,”even If she daes not
receive as much money as she would have if the degree were valued in
terms of future earnings. The period of payment is Confined to the first
few years or the student spouse's professional career, when his earnin
power reflects primarily the degree’s vulue rather than, the va,ue 0
experience and skill acquired over time, Moreover, limitation of the
period of payment to a few years minimizes the restrictions on the
Student spouse’s pursyit of his career that would be imposed by an
award of'a portion of the student spouse’s future earnings spanning
most if not all of his productive lifetime. _

_ Valuing the degree in terms of labor also provides a means of
reimbursing the contributing spouse's opportunity costs without en-
gaging in speculation as to the monetary value of opportunities fore-
gone.” The primary opportunity costs incurred by the contributing

60. Mulleni*, supra nolc 58, m 274-8.1. See also llaugun v. Hougan, 117 Wis. 2U

2%, 214 15. 141 N 1v.2U 796. 801 (1984)
M  Millent. supra Hole 8H 27477
us hi ill IH W
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spouse arc time spent and salary and educational opportunities sacri-

ficed, Receiving fifty Percent of Ihc de%ree-holdln%, SpoUse's income
for the same period df lime foreqone hy the contributing spouse allows
her Ihc same kind of benefit she had Frowded — a,sum of money Iurg%c
?no gh lo enable |hc,tpursutofaful -time educational progrun, or o
und-other opportunities ot her choice.

UEJOH declaring that a professional degree nr license is marital
property subject to cquituhlc distribution, the Alusky Sugreme Court
should adopt the lahor theory of valuation us the preferred method for
trial courts to use In valuing the degree or license. This method pro-
vides n fair return on the contributing spouse's monetary and opportu-
nity cost investment without plucing untenable restrictions on lhe
student spouse’s future, and, in"addition, it is simple to calculate and
to implement. Trial courts should, however, maintain the discretion
to adjust the percent of the labor award downward from fifty percent if
the equities of (he Individual case, supPorted by adequate evidence,
require. An example of such a case would be one’in which the student
spouse was declared ineligible for a scholarship, or was required to
borrow money from an outside source at ? higher interest Tate, be-
cause his wife" was contributing to the family mcome.

B. Restitution in Quasi-Contract

_Ifthe Alaska SuRreme Court chooses to remain among| Ihc major-
ity of jurisdictions that do not recognize Ihe professional degree’ us
miarital property, alternative means remain for balancing the équities
between the contributing sRouse and student spouse. A court Is not
restricted b%/ the terms 0f Ihe equitable distribution and maintenance
statytes, but may resort to Its inherent power to grant equitable relief
by finding that a quasi-contrad, or contract implied in" law, existed
between the husband and wire." The court cun thus applg principles
of restitution to prevent Ihe unéust enrichment of the student spouse
dee ende?]téy of maintenange determinations and without having to
esignate the degree as marital property.

. To grant this remedy, the ?ourt must find that one part%/ has, re-
ceived a benefit at the expense of the other, und that il would be unjust
for the reuPlent to retain the benefit without compensating the other
party. As long as the conferring of the benefit was neither officious
nor gratuitous, its retention Is considered unjust.M The Restatement

63. See, e.g, Krauskopf, supra nolc 39, ai 389-91,

64 See Mahoney v Mahoney, 91 NJ 4HH 500, 453 A.2d 527, 533 (I9H2)
(“Where u Fartner to'inurrio”c lakes Ihc Irenclils til Ins spouse's support in ohluimng u
professional degree or license with the understanding that future benefits will accrue
und inure to Null of them, und Ihe uinirtngc is then terminated without the supported
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of Restitution recognizes that a benefit is unjustly retuned when serv-
ices are performed” with the recipient's knowledtge because Ih¢ per-
former reasonably (relieves that he will also benefit from the services.69

A_number of courts liuve ain,Iled Ihe principle of unjust enrich-
ment in Ihe context of marital investment in the education of a
spouse,6L but a few courts have refused to do so, actmg on the pre-
sumption that_services performed within the marital refationship arc
?ratwtousﬁg This presumption derives from the traditional common
aw marital contract, whereby certajn mutual(ljy bgnctlcml Services
were to be performed graturtously by Ihe husbund und wife. The com-
mon law contract, however, never imposed on either spouse, especially
the wife,6" the duly of supporting the other during the acquisition of
an education. Since by so doing the contributing spouse has per-
formed a service and rendered a benefit not encompassed by the tradi-
tional contract, and for which the contract provides no offsetting
benefit, she should not be presumed to have provided this service gra-
tuilously.6" Instead, the court should look to Ihc contributing spouse's
reasonable expectations of the benefit she would in turn receive for
performln% the service."1 Although the contributing spouse cannot
share in the eventual earnings realized from Ihe degree, as she had

Spouse giving anything in return, un unfaimess has occurred that calls for a

remedy.*"),
65y }gi stAtl MENT ot- RtSTIlirrtON §40(b8 (1937)
66 See I'yculle v. I'écatlc_, 135 Ari/. 346, 661 I*2d 196 5Ct. Ag . 1982); Wood*
worth v. Woodworth, 126 Mich, Ap[l) 258, 337 N W.2d 332 (198 F DcLa Rosa v.
DclLa Rosa. 309 N.W.2d 7555M|nn. 981); In re Marriage of Cropp. 5Fur L. Rptr.
UNA) 2957 (D. Minn. 1979). Mahoney v. Mahoney. 91 N J. 488. 453 A.2d 527
1982); Adair v Adair, 670 \2d 1002& klu. CI. App 1983). Sec also Hubbard v.
ubbard. 603 [*2d 747, 749-52 (Okla. 1979) (Oklahoma Supreme Court creates hy-
brid form of alimony culled "cusli award in"lieu of property settlement," limited to
cases where only mujnr marital ussel is educational de ree)l.
- 67 Wisner'v. Wisner. 129 Ariz. 333, 341, 631 I»2d 115, 123 (Ct AEp. 19812.
limited tofads ofease, I'ycatlc v. P%ealtc, 135 Ariz. 346, 354, 661 P.2d 196, 202 (Ct.
App. 1982); Lesmun v. Lcsman, 88 A.D.2d 153, ISH-59. 452 N Y.S.2d 935, 939

(19%%)' See Church v. Church. 96 N.M. 388. 395-96. 630 ».2d 1243, 1250-57 (Cl.
App. 1981) (wife's claims of providing financial support and educational funds for
husband's medical education state a basis for relief because wife had no duty to sup-

ort (applying Virginia law)).

P 64. pgge KGraus?(op? Su )r)a note 39, ul 394. See also Woodworth v. Woodworth,
126 Mich. App. 258, 268. 337 N.W 2d'332, 337 gl%S)é“clearly ... l'ie degree was a
family investment, rather than a gift or benefit to the e%ree holder alone.” Treating
the degree us such a gift would unjustly enrich the degree holder to Ihe extent that Ihe
degree's value exceeds its cost.‘g. )

10. DelaRosav. DcLa Rosa. 309 N.W.2d 755. 758 (Minn. 1981)(court awarded
cxtru-slutulory equitable remedx on basis that wife had u "reasonable expectation”
that she would he rewurdcd for her efforts ill putting husband through medical school
by a higher standard of living when he begun practicing medicine).
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however, conventional alimony is an unsatisfactory means of compen-

sating the contrlbutmghspousef', It the Alasku courts wish to employ
this femedy, several Characteristics of conventional alimony must be
a#t%red to éprowde the conHJthmg spouse the benefits she would have
It there were properly to divide.

. Any maintenance awurd which functions as restitution to a con-
tributing spouse should be a lump sum, or in gross, uward. This
award may be made payahle in installments, but should be made
nontcrminable upon remarriage.”" By holding that contributions to
Ihe welfare of a spouse may be considered in determining mainte-
nance, courts have recognized that the obligation to make InC contrib-
uting spouse whole is a function of alimony us valid as the more
traditional function of providing supPort."]l nce this compensatory
function is acknowledged, the necessity of making the alimony award
nonfcrminable is apparent.K Makingthe award in gross allows the
kind of finality present in a progert_y settlement; although the award is
of necessity usually made payable in installments, it is ot open-ended
like .convéntional allmor}y,and the payments generally ‘terminate
within a shorter period of time.

Nothing in Alaska's statute appears to grevent the adoption of in
?ro,ss majntenance in Alaska.” The Alaska Supreme Court’s interpre-
ation of the statute also indicates a flexible approach toward the

Wis. 2d 200, 207-21, 343 N.W.2d 798, 800-06(91984); In re Marriage of Lundbere, 107

Wis. 2d I, 10-12, 318 N.W.2d 918, 922-23 (1932).

78. See supra Section 111.C.

79. SeeIn re Marnuge of I-'rancis, 442 N.W .2d 59, 64é|owa 1989% Courts which
have employed such a remedy include Greer v, Greer, 32 Colo. App 196, 198-99, 510
P.2d 905, 906-07 (1973), Mass v. Moss, 80 Mich. Ap}). 693, 694-95, 264 N.W.2d 97.
98-99 &15578): lluhhard v Hubbard. 603 P 2d 747, 751-52 (Okla. 1979), Dimenl v.
Diment, 531 P.2d 1071, 1074 gOkIa. Cl. App. 1974): Washburn v. Washburn, 101
Wash. 2d 168, 183, 677 P.2d 152, 160 (1984): In re Marriage of Luodbcrg, 107 Wis.
2d 1. "14-15, 318 N'W .2 918,924 (1982).

80. See In re Marriage of Lundberg. 107 Wis, 2d 1, 12. 318 N.W.2d 918. 923
(1982) ("[tl]\lljmnlcnancc payments arc no longer limited lo situations where Ihc spouse
Is incapable of self—supgorl. Instead, we view maintenance as a flexible tool .. . lo
ensure a fair and equitable determination in each individual case.”). Seealso Greer v.
Greer. 32 Colo. App 196, 199, 510 P.2d 905. 907 (1973) ("Although referred to as
‘alimony," the lump sum awarded in ihe present case . . . must be considered as a
substitute for, or ill lieu of, the wife's rights in the hushand's properly as distinguished
from her rights of future support envisioned hy the ordinary award of alimony ").

81. Krauskopf, supra note 39, at 406.

82, Araska stat. §25.24.160 (Su P 1988). "In a judgment in an action for
divorce ... Ihe court may provide. .. (SE or the recovery hYone parly from Ihc other
ofun amount of money for maintenance, in pniss or ill installments, as may hejust and
necessary without rrgard lo which of thc parlies is in fault . .. " (emphasis mlded?1
See also P'aro v. I-'aro, 579 P 2d 1377, 1380 (Alaska 1978) (trial court is vested wit
broad discretion in making alimony determination).
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granting of maintenance that would sup?ort such an award, In Nel-
son, the supreme court restated its longstanding preference for secur-
ing. the financial needs of divorcing Spouses by means of property
division rather than alimony."" The Court stated; however, that where
there is no substantial property to divide, alimony may be awarded if it
is found “just and necessary."*4 The suPreme court”has supported a
broad reading or the s,tatute,,sl,atlng that the spouse seeking mainte-
nance is not necessarily ineligible Tor maintenance becausé she can
support herself: she may be eligible if she is "unable to secure employ-
ment appropriate to her skills"and interests."" The concept of "ap-
propriate_employment,” rather than anY kind of employment for the
contributing spouse, reflects an interpretation of the stafutory require-
ment of necessity that is broad enough to permit rehabilitative alimony
for the education ofa supporting spouse,*" und to allow a contributing
spouse to receive alimony even'if she is self-supporting."7 ,

The court thus appears to re?,ard the requirement of necessity as
one of reasonable necessity in the Tight of the applicant's situation and
reasonable expectations. Given its progressive concept of the function
of alimony, it seems likely that the stpreme court would thoId an
award or in gross nonterminable maintenance in a situation ot the type
reserved in Nelson.

V. Conclusion

The time will come when an Alaska court will be confronted with
a marital dissolution in which one spouse, during a short-term mar-
riage with no significant assets, made possible the acquisition of a pro-
fessional dePree by the other spouse. The Alaska Supreme Court,
which In Nefson v. Nelson refused to recognize a professional degree as
marital properly, has not provided the lower courts with guldance, fis
to how to carry out Ihe policy behind Alaska’s equitable distribution
statute in such a situation, _
_ Without acknowledging that the degree is property and, thus,
without disturbing Nelson, “a trial court™can provide restuutionary

83. Nelson, 7)6 N2d 1145, 1147 (Alaska 1987). See alio Bussell v. Bussell, 623
P.2d 1221, 1224 (Alaska 1981); Malone v. Malone, 587 I».2d 1167. 1168 (Alaska
19782; Messina v. Messina, 583 I*.2d 804, 805 (Alaska 1978).

84. A 716 P.2d at 1147 ﬁquotmg At aska Stat. § 25.24.160 (3)).

85 Messina v. Messina, 583 1*.2d 804, 805 (Alasku 1978) (citing unir. Mar-
kiac*i. A pivorck Act §308. 9A UL.A. 347&1973)). o
8 Outsell v. Outsell, 623 P.2d 1221, 1224 (Alasku 1981) (uwurd of rehabilitative
alimony upheld us not clearly unjust when of limited duration und for a specified
urpose . - . . -
P E? )Colorudo,_ since Graham, luts joined Alaska in holding thul the contributing
spouse's "appropriate employment” is one of the factors to he considered in determin-
ing maintenance. In rc Marriage of Olar, 747 1*.2d 676, 681 (Colo. 1987).
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compensation for the contributing spouse by cither of two means; em-
Ploymg a theory or unjust enrichment in quasi-contract, or granting a
ump-sum maintenance award that is nonterminable and ronmodifi-
able. Ultimately, however, the supreme court should acknowledge
that a professional degree is the kind of valuable interest encompasséd
by the modem concept of property. Such recognition need not lead
Inevitably to a speculative valuation based on the degree-holding
spouse’s Tuture earning potential, nor should il be prevented by the
fact ‘hat the degree Itsélfis not alienable. By adopting the nonspecula-
tive labor theoty of value, the court can avoid yalum? the degree in
monetary terms entirely. The labor theory, which values the degree
according to the lime invested by the contributing s?ouse toward’ its
achievement by tte student spouse, compensates the contributing
spouse In the fairest manner possible without unduly restricting the
future freedom of the student spouse.

Celia Grasiy Jones



Insert

Sec. 17. AS2b.24 is amended by adding a new section to read:
A rticle 4. General Provisions
Sec. 25.24.400 D efinition. In this chapter, "career assets” means

the ability of a spouse to earn money', including marketable and

unmarketable good wiill, resulting from that spouse's education,

profession, or employment, that was acquired during marriage.

AS 25.24.150 is amended by adding a new subsection to read:
(f) In an action to modify, vacate, or enforce a custody
or visitation decree, the court may, upon application by
either party, award attorney fees and costs. In
determining the award of attorney fees and costs, the
court shall resources of

the parties, and the absence of good faith.

consider the relative financial



PROPOSED AMENDMENTS TO SB 450

Page 1, line 6, following "to":

Insert "the reporting and investigation of"
— alJLH-'tns-JO c¢cSL-~-y<.. VitHa.

Page 1, line 6, following "neglect":
Insert "and to training persons required to report child

abuse or neglect"

Page 3, lines 20 - 29, and page 4, lines 1 - 4
Delete all material.
Insert

(f) If a law enforcement agency determines

child has been abused or neglected, and (t) that the harm
was caused by a teacher or other person employed by the
school in which the child is enrolled as a student, (2)
that the harm occurred on the premises of the school in
which the child is enrolled as a student, or (3) that the
harm occurred during an activity sponsored by the school
in which the <child is enrolled as a student, the law
enforcement agency shall, at the conclusion of the
investigation, notify the chief adm inistrative officer
of the school or district in which the child is enrolled.
The notification must set out the factual basis for the
law enforcement agency's determination. W ithin 10 days
of receiving notification from the law enforcement agency

under this subsection about a person in the teaching
profession, as defined in AS 14.20.370, the chief
adm inistrative officer shall file a report with the
Professional Teaching Practices Commission that sets out
the name of the teacher and the information received f. 'em

a law enforcement agency under this subsection.

Page 4, line 17, following "department":

Insert or school district"

that

a



Page 4, line 26:

Delete "and"
Page 4, line 28, following "neglect":
Insert

";(5) the role of a person required to report child

abuse or neglect, and their employing agency, after the
report has been made; and

(6) the manner in which cases of child abuse or
neglect are investigated by the department and law

enforcement agencies following notification of suspected
abuse or neglect"”

Page 5, line 17, following "abuse":
Insert "committed"
Page 5, line 19, following "abuse":
Insert "committed"
Page 6, xine 4, following "custodian.":
Insert
A school official may be present during the interview
unless
(1) the child objects; or
(2) the department or law enforcement agency
determines that the presence of the school official will
disrupt, or interfere with, the investigation.
90<a.< *. n 1\
r. o /> "rCcsJkQ jI/AJL -,

AV



Page 8,

Page 8,
P»y . 8s,
c &

V< K * -
ff

lines 13 - 16:

Delete all material.
Insert

(12) "maltreatmentl means behavior that harms or
threatens a child'"yeTTfare and includes conduct that
results in a controlled substance, as defined in AS
11.71.900, being found in a newborn child's blood or
urine, unless the administration of the controlled

substance to the mother or child was authorized under AS

17.30.

line 20:
Delete ", with due regard to the child's culture."
n . i, A
7 « a
lir*3
/
1 ~yor
\Y
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ALASKA COURT SYSTEM
FISCAL ANALYSIS

Summarv.of FY Bamtnpg s-Dissolution gfjgflffifififl

Estimateo # Estimated # of
of Cases Casas Requiring
Number Involving Custody

of Filinas GMteldi) lovo8tiaationi21
Anchorage 1,445 868 97
Fairbanks 475 318 32
Palmar 187 125 13
Konal 160 101 10
Kodiak 6l 4 4
Juneau 173 116 12
Ketchikan ¢+ 126 &4 8
Sitka 51 A 3

Wrangell/

Petersburg 21 14 1
Others 68 46 S
Total 2,766 1,847 185

(D) Two-thirds of dissolution cases are estimated to Involve children.

(2 Ten parcent of dissolution cases Involving children are estimated
to require custody Investigations.

Although the estimated Increase In dissolutions that will require custody Investigations Is
principally centered In Anchorage and Fairbanks, each of the other superior courts is
expected to be Impacted as well. To moot these needs on a 3tatowldo basis, one now
custody Investigator will be hired In Anchorage to provide services to Anchorage, Fairbanks
and other communities on an as needed basis.

Pago 3 of 3



ALASKA CQUBT-8Y8BTEM
FISCAL ANALYSIS

HB 176 - Dlyorce antf Plawlyilon

Salary
EaragQallfiryJgaa
Custody Investigator, Range ISA,
Anchorage, P F T - 12 months $37,648

Travel

Custody Investigator travel-

Monthly service to Fairbanks, Kenal and
Kodiak. Quarterly service to Ketchikan,

Sitka, Wrangell, & Petersburg
Forms Committee meeting- (one time cost)
Cost of Dissolution Forms Committee meeting In

Anchorage for two days with one and one-half days
of In-transit time.

Total Travel

Desk, chair, filing cabinet, and typewriter for new employee

Bamnia

$12,900

$50,443

10,000

2,900

12,900

2,574
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ALASKA COURT SYSTEM

FISCAL ANALYSIS

HB 195 - Divorce and D issolution
Personal Services: Salary Benefits Total
Custody Investigator, Range ISA,
Anchorage, PFT - 12 months $37,548 $13,526 $51,074
Travel:
Custody investigator travel-
M onthly service to Fairbanks, Kenai and
Kodiak. Quarterly service to Ketchikan,
Sitka, Wrangell, & Petersburg 10,000
Forms Committee meeting- (one time cost)
Cost of Dissolution Forms Committee meeting in
Ancaorage for two days with one and one-half days
of in-transit time. 2,900
Total Travel 12,900
Equipment: (one time cost)
Desk, chair, filing cabinet, and typewriter for each
new employee 2,574
Total First Year Cost $66,548

Page 2 of 3



ALASKA COURT SYSTEM

FISCAL ANALYSIS

Summary of FY 88 Filings - Dissolution of M arriage

Estimated # Estimated # of

of Cases Cases Requiring
Number Involving Custody

Court of Filings Children m Investigation (2)
Anchorage 1,455 975 98
Fairbanks 500 335 34
Palmer 191 128 13
Kenai 131 88 9
Kodiak 50 34 3
Juneau 139 93 9
Ketchikan 73 49 5
Sitka 39 26 3
W rangell/

Petersburg 26 17 2
Others 76 51 5

(1) Two-thirds of dissolution cases are estimated to involve children.
(2) Ten percent of dissolution cases involving children are estimated

to require custody investigations.

Although the estimated increase in dissolutions that will require
custody investigations is principally centered in Anchorage and
Fairbanks, each of the other superior courts is expected to be im-
pacted as well. To meet these needs on a statewide basis, one new
custody investigator w ill be hired in Anchorage to provide services

to Anchorage, Fairbanks and other communities on an as needed basis.

The proposed standing master position in Fairbanks has been eliminated
with the expectation that increased custody investigation support from
Anchorage w ill partially assist the present judicial staff in absorbing

the extra work engendered by heightened scrutiny.

Page 3 of
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go0949hG
Lauterbach
3/2.6/90
Original sponsor(s): Rules/Governor
IN THE HOUSE BY THE JUDICIARY COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 195 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to divorce, dissolution, and annul-

ment; and amending Rule 84(a), Alaska Rules of Civil

Proce >ure.’

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Act

Section 1. INTENT. By amending AS 25.24.160(a)(2) and (4) in this

and by referring to those paragraphs in other sections of AS 25.24 in

this Act, it is the legislature's intent to codify the principal factors to

be weighed by a court in making an equitable division of property or an

award of maintenance in a divorce or dissolution proceeding, as enunciated

by the Alaska Supreme Court in the case of Merrill v. Merrill, 368 P.2d 546

(Alaska 1962), and subsequent opinions. Except for AS 25.24.160(a)(4)(F),

the

case

factors codified areintended to restate the principal factors found in

law, not to change them, affect the interpretation given to them, or

preclude changes or additions to them by future court rulings.

*

*

Sec. 2. AS 25.20 is amended by adding a new section to read:

Sec. 25.20.115. ATTORNEY FEE AWARDS IN CUSTODY AND VISITATION
MATTERS. In an action to modify, vacate, or enforce that part of an
order providing for custody of a child or visitation with a child, the
court may, upon request of a party, award attorney fees and costs of
the action. In awarding attorney fees and costs under this section,
the court shall consider the relative financial resourcesof the
parties and whether the parties have acted in good faith.

Sec. 3. AS 25.24. 100 is amended to read:
Sec. 25.24.100. RESIDENCY OF MILITARY PERSONNEL. A person

~1- SCS CSHB 195(Jud)
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serving in a military branch of the United States government who has
been continuously stationed at [IN] a military base or installation in
the state for at least 30 days is <considered [A PERIOD OF ONE YEAR
SHALL BE DEEMED] a resident [IN GOOD FAITH] of the state for the
purposes of this chapter [AS 25.24.010 - 25.24.180].

Sec. 4. AS 25.24.140 is repealed and reenacted to read:

Sec. 25.24.140. ORDERS DURING ACTION. (a) During the pendency
of the action, a spouse may, upon application and in appropriate
circumstances, be awarded expenses, including

(1) attorney fees and costs that reasonably approximate the
actual fees and costs required to prosecute or defend the action; in
applying this paragraDh, the court shall take appropriate steps to
ensure that the award of attorney fees does not contribute to an
unnecessary escalation in the litigation;

(2) reasonable spousal maintenance, including medical
expenses; and

(3) reasonable support for minor children in the care of
the spouse, if there is a legal obligation of the other spouse to
provide support.

(b) During the pendency of the action, wupon application, a
spouse is entitled to necessary protective orders, including orders

(1D providing for the freedom of each spouse from the
control of the other spouse;

(2) restraining each spouse from subjecting the other
spouse or another person living in the household to domestic violence,
as defined in AS 25.35.060;

(3) directing one spouse to vacate the marital residence or
the home of the other spouse;

(4) restraining a spouse from communicating directly or

SCS CSHB 195(Jud) -2-
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indirectly with the other spouse;

(5) restraining a spouse from entering a propelled vehicle
in the possession of or occupied by the other spouse; and

(6) prohibiting a spouse from disposing of the property of
either spouse or marital property without the permission of the other

spouse or a court order.

(c) After a hearing, if both parties agree, the court may als

order that the parties engage in personal or family counseling or
mediation. In the order, the court shall provide for the payment of
the costs of the counseling or mediation.

Sec. 5. AS 25.24.160(a) is amended to read:

(a) In a judgment in an action for divorce or action declaring

marriage void or at any time after judgment, the court may provide

(1) for the payment by either or both parties of an amount
of money or goods, in gross or installments that may include cost-
of-living adjustments, as may be just and proper for the parties to
contribute toward the nurture and education of their children, and the
court may order the parties to arrange with their employers for an
automatic payroll deduction each month or each pay period, if the
period is other than monthly, of the amount of the installment; if the
employer agrees, the installment shall be forwarded by the employer to
the clerk of the superior court that [WHICH] entered the judgment or
to the court trustee, and the amount of the installment is exempt from
execution;

(2) for the recovery by one party from the other of an
amount of money for maintenance, for a limited or indefinite period of
time, in gross or in installments, as may be just and necessary with-
out regard to which of the parties is in fault; an award of mainte-
nance must fairly allocate the economic effect of divorce by being

-3- SCS CSHB i95(Jud)
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based on a consideration of the following factors

(A) the length of the marriage and station in life of
the parties during the marriage;

(B) the age and health of the parties;

(©) the earning capacity of the parties, including
their educational backgrounds, training, employment skills, work
experiences, length of absence from the lob market, and custodial
responsibilities for children during the marriage;

(D) thefinancial condition of the parties, including
the availability and cost of health insuranc

(E) the conduct of the parties,including whether
there has been unreasonable depletion of marital assets;

(F) the division of property under (4) of this sub-
section; and

(G) other factors the court determines to be
in each individual case;

(3) for the delivery to either party of that party's per-
sonal property in the possession or control of the other party at the
time of giving the judgment;

(4) for the division between the parties of their property,
including retirement benefits, whether joint or separate, acquired
only during marriage [COVERTURE], in a just [THE] manner [AS MAY BE
JUST,] and without regard to which of the parties is in fault; howev-
er, the court, in making the division, may invade the property, in-
cluding retirement benefits, of either spouse acquired before marriage
when the balancing of the equities between the parties requires it;
and to accomplish this end the judgment may require that one or both
of the parties assign, deliver, or convey any of their real or person-

al property, including retirement benefits, to the other party; the

SCS CSHB 195(Jud) -4 -
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*

division of property must fairly allocate the economic effect of
divorce by being based on consideration of the following factors;

(A) the length of the marriage and station in life of
the parties during the marriage;

(B) the age and health of the parties;

(©) the earning capacity of the parties, including
their educational backgrounds, training, employment skills, work
experiences, length of absence from the job market, and custodial
responsibilities for children during the marriage;

(D) the financial condition of the parties, including
the availability and cost of health insurance;

(B) the conduct of the parties, including whether
there has been unreasonable depletion of marital assets;

(F) the desirability of awarding the family home, or
the right to live in it for areasonable period of time, to the
party who has primary physical custody of children;

(G) the circumstances and necessities of each party;

(H) the time and manner of acquisition cf the property
in question; and

n the income-producing capacity of the property and
the value of the property at the time of division

[(5) TO CHANGE THE NAME OF ONE OF THE PARTIES].

Sec. 6. AS 25.24 is amended by adding a new section to read:

Sec. 25.24.165. CHANGE OF NAME IN DIVORCE OR ANNULMENT. (a) In
a judgment in an action for divorce or action declaring a marriage
void, the court may change the name of either of the parties.

(b) If a party seeks a change of name to a name other than a
prior name, the court shall set a date for hearing not less than 40
days after filing of the action. Notice of the application for a

-5- SCS CSHB 195(Jud)
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change of name to a name other than a prior name and the date of the
hearing shall be published once each week for four consecutive calen-
dar weeks before the hearing in a newspaper of general circulation in
the judicial district. The court may also require posting of the
notice at locations it <considers appropriate. The court shall by
judgment authorize the party to assume the new name not less than 30
days after issuance of the judgment, if the court is satisfied that no
reasonable objection exists to assumption of the new name. Within 10
days after issuance of the judgment the party shall publish notice of
the approval of the name change in a newspaper of general circulation
in the judicial district. The court may also require the posting of a
copy of the judgment.
* Sec. 7. AS 25.24.200 is amended to read:

Sec. 25.24.200. DISSOLUTION OF MARRIAGE. (a) A husband and
wife together may petition the superior court for the dissolution of
their marriage under AS 25.24.200 - 25.24.260 if the following con-
ditions exist at the time of filing the petition:

(D incompatibility of temperament has caused the irremedi-
able breakdown of the marriage;

(2) if there are minor children of the marriage or the wife
is pregnant, and the spouses have agreed on which spouse or third
party is to [SHALL] be awarded custody of each minor child of the
marriage and the extent of visitation, including visitation by grand-
parents and othei persons if in the <child's best interests, and
support to be provided on the children's behalf, whether the payments
are to be made through the child support enforcement agency and the
tax consequences of that agreement;

(3) the spouses have agreed as to the distribution of all

jointly owned real and personal property, including retirement

SCS CSHB 195(Jud) -6-
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benefits, and the payment of spousal maintenance [SUPPORT], if any,
and the tax consequences resulting from these payments; the agreement
must be fair and .just and take into consideration the factors listed
in AS 25.24.160(a)(2) and (A) so that the economic effect of disso-
lution is fairly allocated; avid

(4) the spouses have agreed as to the payment of all
obligations incurred by either or both of them, and as to payment of
obligations incurred jointly in the future.

(b) A husband or wife may separately petition for dissolution of
thei™” marriage under AS 25.24.200 - 25.24.260 if the following con-
ditions exist at the time of filing the petition:

(D incompatibility of temperament, as evidenced by extend-
ed absence or otherwise, has caused the irremediable breakdown of the
marriage;

(2) the petitioning spouse has been unable to ascertain the
other spouse's position in regard to the dissolution of their marriage
and in regard to the fair and just division of property, including
retirement benefits, spousal maintenance, payment of debts, and cus-
tody, support and visitation because the whereabouts of the other
spouse is unknown to the petitioning spouse after reasonable efforts
have been made to locate the absent spouse; and

(3) the other spouse cannot be personally served with
process inside or outside the state.

(c) Except as provided in AS 25.24.220(i), [NOTHING IN THIS
SECTION PROHIBITS] a spouse who has been personally served with a copy
of a petition filed [MADE] under (a) of this section may execute [FROM
EXECUTING] an appearance., waiver of time to answer, and waiver of
notice of hearing. The appearance and waivers must [SHALL] include an
acknowledgment signed before an officer authorized to administer an
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oath or affirmation that the spouse being served has read the peti-
tion; assents to the terms relating to custody of the children, child
support, visitation, spousal maintenance taking into consideration the
factors listed in AS 25.24.160(a)(2), [SUPPORT] and [RESULTANT] tax
consequences, division of property, including retirement benefits and
taking into consideration the factors Ilisted in AS 25.24.160(a)(4),
and allocation of debts; agrees that the conditions otherwise required
by (a) of this section exist; agrees that tha petition constitutes the
entire agreement between the parties; understands fully the nature and
consequences of the action; and is not signing the appearance and
waivers under duress or coercion.

(d) The action created under this section is separate from the
action created by AS 25.24.010. The procedures prescribed by AS 25.-
24.200 - 25.24.260 do not apply to an action brought under AS 25.24.-
010, nor do procedures prescribed under AS 25.24.010 - 25.24.180 apply
to an action filed [BROUGHT] under this section, except as specifical-
ly provided.

Sec. 8. AS 25.24.200 is amended by adding a new subsection to read:

(e) Spousal maintenance and a division of property must fairly
allocate the economic effect of dissolution and take into consid-
eration the factors listed in AS 25.24.160(a)(2) and (4).

Sec. 9. AS 25.24.210(d) is amended to read:

(d) The petition shallrequest that the marriage be dissolved
and that the [PRIOR] name ofa spouse be changed [RESTORED], if de-
sired by that spouse.

Sec. 10. AS 25.24.210(e) is repealed and reenacted to reau:

(e) If the petition is filed by both spouses under AS 25 24.-

200(a), the petition must state in detail the terms of the agreement

between the spouses concerning the custody of children, child support,
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visitation, spousal maintenance and tax consequences, if any, and fair
and just division of property, including retirement benefits. Agree-
ments on spousal maintenance and property division must fairly allo-
cate the economic effect of dissolution and take into consideration
the factors listed in AS 2.5.24.160(a)(2) and (4). In addition, the
petition must state

(1) the respective occupations of the petitioners;

(2) the income, assets, and liabilities of the respective
petitioners at the time of filing the petition;

(3) the date and place of the marriage;

(4) the name, date of birth, and currentcustodial status
of eachminor child born of the marriage or adopted by thepetition-
ers ;

(5) whether the wife is pregnant;

(6) whether either petitioner requires medical care or
treatment;

(7) whether a domestic violence complaint has been filed
during the marriage by a member of the household;

(8) whether either petitioner has received the advice of
legal counsel regarding a divorce or dissolution;

(9) other facts and circumstances that the petitioners
believe shv'uld be considered;

(10) that the petition constitutes the -entire agreement
between the petitioners; and

(11) any other relief sought by the petitioners.

Sec. 11. AS 25.24.220(b) is repealed and reenacted to read:

(b) Except as provided in (i) of this section, if the petitio
is filed by both spouses under AS 25.24.200(a), both spouses shall
attend the hearing personally and not through counsel. However, if

-9- SCS CSHB 195(Jud)
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the petition is not subject to (i) of this section, a spouse who
complies with AS 25.24.200(c) is not requiredto attend the hearing.
Either spouse may have counselat the hearing.
* Sec. 12. AS 25.24.220(c) is amended to read:
(c) If the petition isfiled|[BROUGHT] by one spouse under
AS 25.24.200(b), that spouse shall submit proof of diligent inquiry as
to the whereabouts of the absent spouse and provide notice by publica-
tion, posting, or other moans as ordered by the court under [IN ACCOR-
DANCE WITH] the Alaska Rules of Civil Procedure.
* Sec. 13. AS 25.24.220(d) is amended co read:
(d) If the petition is filed [BROUGHT] by both spouses wunder
AS 25.24.200(a), the court shall examine the petitioners or petitioner
present and consider whether

(1) the spouses fully understand the nature and conse-
guences of their action;

(2) the written agreements between the spouses concerning
child custody, child support, and visitation are [FAIR,] just [, AND
EQUITABLE] as between the spouses and in the best interests of the
children of the marriage;

(3) the written agreements between the spouses relating to
the division of property, including retirement benefits, spousal
maintenance [SPOUSAL SUPPORT], and the allocation of obligations are
[FAIR,] juct; the spousal maintenance and division of property must
fairly allocate the economic effect of dissolution and take into
consideration the factors listed in AS 25.24.160(a)(2) and (4); [, AND
EQUITABLE; AND]

(4) the written agreements constitute the entire agreement
between the parties; and

(5) the conditions in AS 25.24.200(a) have been met.

SCS CSHB 195(Jud) -10-
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*

Sec. 14. AS 25.24.220(e) is amended to read:

(e) If the petition IS filed iBROUGHT] by one spouse
AS 25.24.200(b), the court shall examine the petitioner and consider
whether the petitioner fully understands the nature and consequences
of the action and whether the conditions in AS 25.24.200(b) have been
met.

Sec. 15. AS 25.24.220(g) is amended to read:

(9) The court may amend the written agreements between the
spouses relating to child custody, child support, visitation, [SPOUSAL
SUPPORT,] division of the property, including retirement benefits,
spousal maintenance, and allocation of obligations,butonly if both
petitioners concur in the amendment in writing or ontherecord.

Sec. 16. AS 25.24.220 is amended by adding new subsections to read:

(h) In its examination of a petitioner under (d)of this sec-
tion, the court shall usea heightened level of scrutiny of agreements
i f

(1) one party is represented by counsel and the other s
not;

(2) a domestic violence complaint has been filed during the
marriage by a member of the family or there is evidence of domestic
violence during the marriage;

(3) there is a minor child of the marriage; or

(4) there is a patently inequitable division of the marital
estate,

(i) If the court finds that a higher level of scrutiny is re-
quired by (h) of this section, the court shall examine the written
agreements between the spouses to determine that they are just, that
they constitute the entire agreement between the parties, and that the
agreements concerning child custody, child support, and visitation are

~11- SCS CSHB 195(Jud)
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in the best interest of the children of the marriage, if any. The
court shall require the presence of both spouses at a hearing for this
purpose unless the court finds on the record that it would constitute
a significant hardship on one of the spouses to appear and that a just
agreement has been reached. If one of the spouses cannot attend the
hearing because it would constitute a significant hardship, the court
may require that spouse to be available by telephone to answer ques-
tions, at that spouse's expense.
Sec. 17. AS 25.24.230 is repealed and reenacted to read:

Sec. 25.24.230. JUDGMENT. (a) If the petition is filed wunder
AS 25.24.200(a), and is not subject to AS 25.24.220(h), the court may
grant the spouses a final decree of dissolution and shall order other
relief as provided in this section if the court, upon consideration of
the information contained in the petition and the testimony of the
spouse or spouses at the hearing, finds that

(1) the spouses wunderstand fully the nature and conse-
guences of their action;

(2) the written agreements between the spouses concerning
spousal maintenance and tax consequences, if any, division of proper-
ty, including retirement benefits, and allocation of obligations are
fair and just and constitute the entire agreement between the parties;

(3) the spousal maintenance and division of property fairly
allocate the economic effect of dissolution and take into considera-
tion the factors listed in AS 25.24.160(a)(2) and (4);

(4) each spouse entered into the agreement voluntarily and
free from the coercion of another person; and

(5) the conditions in AS 25.24.200(a) have been met.

(b) If the petition is filed under AS 25.24.200(a) and is sub-

ject to AS 25.24.220(h), the <court may grant the spouses a final
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! decree of dissolution and shall order other relief as provided in this
section if the court, upon consideration of the information contained
in the petition and the testimony of the spouse or spouse > at the
hearing, finds that

(D the spouses wunderstand fully the nature and conse-
guences of their action;

(2) the written agreements between the spouses concerning
child custody, child support, and visitation are in the best interest

of the children of the marriage, constitute the entire agreement of

10 the parties on child custody, child support, and visitation, and, as

1 between the spouses, are just;

12 . .
(3) the written agreements between the spouses concerning

13 . . Lo
spousal maintenance and tax consequences, if any, division of proper-

14 . . . . . . .
ty, including retirement benefits, and allocation of obligations are

15 . . . .
just and constitute the entire agreement between the parties;

e (4) the spousal maintenance and division of property fairly

17 . . . . .
allocate the economic effect of dissolution and take into considera-

18 tion the factors listed in AS 25.24.160(a)(2) and (4);

19
(5) each spouse entered the agreement voluntarily and free

20 from the coercion of another person; and

2 (6) the conditions in AS 25.24.200(a) have been met..

2 (c) If the petition is filed by one spouse under AS 25.24.
2 200(b), the court may grant the spouse a final decree of dissolution

2 and change the petitioner's name, if so requested, if the court, upon

2 consideration of affidavits supplied by the spouse and the testimony

20 of the spouse at the hearing, finds that

o (1) the spouse present at the hearing understands fully the

28 nature and consequences of the action;

29

(2) the conditions in AS 25.24.200(b) have been met; and
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(3) the requirements of AS 25.24.165(b) have
isfied, if a change of name is requested.

(d) The court shall dismiss a petition or continue action on a
petition filed under AS 25.24.200 - 25.24.260 before findings are made
if

(1) a representative of the minor children objects to a
term of an agreement between the spouses;

(2) either of the spouses withdraws from an agreement
required under AS 25.24.200(a); or

(3) the petition alleges that the conditions in AS 25.24.-
200(b) exist, but the whereabouts of the absent spouse becomes known
to the other spouse or the court before findings are made.

(e) The court shall deny the relief sought in a petition filed
under AS 25.24.200 - 25.24.260 if the court does not make the findings
required under (a) - (c) of this section.

() If the petition is filed by both spouses under AS 25.24.-
200(a), the court shall change either spouse's name, if the spouse
seeking a change of name to a name other than a prior name complies
with AS 25.24.165(b), and shall fully and specifically set out in the
decree the written agreements of the spouses and shall order the
performance of those written agreements. The court shall also state,
in the decree, whether child support payments are to be made through
the child support enforcement agency. If the petition is filed by one
spouse under AS 25.24.200(b), the decree must state that it does not
bar future action on the issues not resolved in the decree.

(9) Notwithstanding other provisions of AS 25.24.200 - 25.24.-
260, the court may not award to one spouse real or personal property
acquired by the other spouse before the date of the marriage, unless

the spouses expressly agree otherwise or the court determines that the

SCS CSHB 195(Jud) -14-
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21 ‘i

property should be made available, by sale or other conveyance, to
ensure that the best interests of the children are provided for. I f
the court determines that the best interests of the children require
an award of premarital property, but the spouses do not agree, the
court shall dismiss or continue the action.

(h) If a judgment under this section distributes benefits
alternate payee under AS 14.25, AS 22.25, AS 26.05.222 - 26.05.226, or
AS 39.35, the judgment must meet .the requirements of a qualified
domestic relations order under the definition of that phrase that is
applicable to those provisions.

* Sec. 18. AS 25.24.250 is amended by adding a new subsection to read:

(c) Forms or instructions prepared under (a) of this section
must specify that the dissolution petition constitutes the entire
agreement between the parties and must provide examples of kinds of
p* operty and obligations that are subject to distribution.

* Sec. 19.AS 25.24.165, as added by sec. 6 of this Act, AS 25.24.-
210(d) as amended by sec. 9 of this Act, and AS 25.24.230(c) and 25.24.-
230(f) as amended by sec. 17 of this Act, have the effect of amending Rule
84(a), Alaska Rules of CivilProcedure, to allow a change of name to a name
other than a prior name to be commencedin a complaint for divorce or

annulment or a petition for dissolution of marriage.
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2/28/90
Original sponsor(s): Rules/Governor
IN THE HOUSE BY THE JUDICIARY COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 195 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to divorce, dissolution, and annul-

ment; and amending Rule 84(a), Alaska Rules of Civil
Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. INTENT. By amending AS 25.24.160(a)(2) and (4) in this
Act and by referring to those paragraphs in other sections of AS 25.24 in
this Act, it is the legislature's intent to codify the principal factors to
be weighed by a court in making an equitable division of property or an
award of maintenance in a divorce or dissolution proceeding”™ as enunciated
by the Alaska Supreme Court in the case of Merrill v. Merrill, 368 P.2d 546
(Alaska 1962), and subsequent opinions. Except for AS 25.24.160(a)(4)(F),
the factors codified are intended torestate the principal factors found in
case law, not to change them, affect the interpretation given to them, or
preclude changes or additions to them by future court rulings.

* Sec. 2. AS 25.20 is amended by adding a new section to read:

Sec. 25.20.115. ATTORNEY FEE AWARDS IN CUSTODY AND VISITATION

MATTERS. In an action to modify, vacate, or enforce that part of an

j order providing for custody of a child or visitation with a child, the
2

court may, upon request of a party, award attorney fees and costs of
the action. In awarding attorney fees and costs under this section,
the court shall consider the relative financial resources of the
parties and whether the parties have acted in good faith.
* Sec. 3. AS 25.24.100 is amended to read:
Sec. 25.24.100. RESIDENCY OF MILITARY PERSONNEL. A  person

-1-) SCS CSHB 195(Jud)



serving in a military branch of the United States government who has
been continuously stationed aj: [IN] a military base or installation in
the state for at least 30 days is considered [A PERIOD OF ONE YEAR
SHALL BE DEEMED] a resident [IN GOOD FAITH] of the state for the
purposes of this chapter [AS 25.24.010 - 25.24.180].

* Sec. 4. AS 25.24.140 is repealed and reenacted to read:

Sec. 25.24.140. ORDERS DURING ACTION. (a) During the pendency
of the action, a spouse may, upon application and in appropriate
circumstances, be awarded expenses, including

(1) attorney fees and costs that reasonably approximate the
actual fees and costs required to prosecute or defend the action; in
applying this paragraph, the court shall take appropriate steps to
ensure that the award of attorney fees does not contribute to an
unnecessary escalation in the litigation;

(2) reasonable spousal maintenance, including medical
expenses; and

(3) reasonable support for minor children in the care of
the spouse, if there is a legal obligation of the other spouse to
provide support.

(b) During the pendency of the action, upon application,
spouse is entitled to necessary protective orders, including orders

(1) providing for the freedom of each spouse from the
control of the other spouse;

(2) restraining each spouse from subjecting the other
spouse or another person living in the household to domestic violence,
as defined in AS 25.35.060;

(3) directing one spouse to vacate the marital residence or
the home of the other spouse;

(4) restraining a spouse from communicating directly or

SCS CSHB 195(Jud) 2-



indirectly with the other spouse;

(5) restraining a spouse from entering a propelled vehicle
in the possession of or occupied by the other spouse; and

(6) prohibiting a spouse from disposing of the property of
either spouse o0’ marital property without the permission of the other
spouse or a court order.

(c) After a hearing, if both parties agree, the court may al
order that the parties engage in personal or family counseling or
mediation. In the order, the court shall provide for the payment of
the costs of the counseling or mediation.

Sec. 5. AS 25.24.160(a) is amended to read:

(a) In a judgment in an action for divorce or action declaring
marriage void or at any time after judgment, the court may provide

(1) for the payment by either or both parties of an amount
of money or goods,in gross or installments that may include c.ost-
of-living adjustments, as may be just and proper for the parties to
contribute toward the nurture and education of their children, and the
court may order theparties to arrange with their employers for an
automatic payroll deduction each month or each pay period, if the
period is other than monthly, of the amount of the installment;if t
employer agrees, the installment shall be forwarded by the employer to
the clerk of the superior court that [WHICH] entered the judgment or
to the court trustee, and the amount of the installment is exempt from
execution;

(2) for the recovery by one party from the other of a.
amount of money for maintenance, for a limited or indefinite period of
time, in gross or in installments, as may be just and necessary with-
out regard to which of the parties is in fault; an award of mainte-

wh> c&sc.ej-
nance must fairly allocate the ecclJnomic effect of divorce by being
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based on a consideration of the following factors:

(A) the length of the marriage and station in life of
the parties during the marriage;

(B) the age and health of the parties;

© the earning capacity of the parties, including
their educational backgrounds, training, employment skills, work
experiences, length of absence from the job market, and custodial
responsibilities for children during the marriage;

(D) the financial econdition of the parties, including
the, availability and cost of health insurance;

(BE) the depletion of marital assets by the parties
during the marriage;

(F) the division of property under (4) of this sub-
section; and

(G) other factors the court determines to be relevant
in each individual case;

(3) for the delivery to either party of that party's per-
sonal property in the possession or control of the other party at the
time of giving the judgment;

(4) for the division between the parties of their property,
including retirement benefits, whether joint or separate, acquired
only during marriage [COVERTURE], in a just [THE] manner [AS MAY BE
JUST,] and without regard to which of the parties is in fault; howev-
er, the court, in making the division, may invade the property, in-
cluding retirement benefits, of either spouse acquired before marriage
when the balancing of the equities between 'he parties requires it;
and to accomplish this end the judgment may require that one or both
of the parties assign, deliver, or convey any of their real or person-
al properly, including retirement benefits, to the other party; the
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division of property must fairly allocate the economic effect of
divorce by being based on consideration of the following factors:

(A) the length of the marriage and stationin life of
the parties during the marriage;

(B) the age and health of the parties;

(© theearning capacity of the parties, including
their educational backgrounds, training, employment skills, work
experiences, length of absence from the job market, and custodial
responsibilities for children during the marriage;

(D) the financial condition of the parties, including
the availability and cost of health insurance;

(E) the depletion of marital assets by the parties
during the marriage;

(F) the desirability of awarding the family home, or
the right to live in it for a reasonable period of time, to the
party who has primary physical custody of children;

(G) the circumstances and necessities of each party;

(H) the time and manner of acquisition of the property
in question; and

(1) the income-producing capacity of the property and
the value of the property at the time of division

[(5) TO CHANGE THE NAME OF ONE OF THE PARTIES].
* Sec. 6. AS 25.24 is amendedby adding a new section to read:
Sec. 25.24.165. CHANGE OF NAME IN DIVORCE OR ANNULMENT. (a) In
ajudgment in an action for divorce or action declaring a marriage

void, thecourt may change the name of either of the parties.

(b) If a party seeks a change of name to a name other than a
prior nam.:, the court shall set a date for hearing not less than 40
days after filingof the action. Notice of the application for a
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change of name to a name other than a prior name and the date of the
hearing shall be published once each week for four consecutive calen-
dar weeks before the hearing in a newspaper of general circulation in
the judicial district. The court may also require posting of the
notice at locations it considers appropriate. The <court shall by
judgment authorize the party to assume the new name not less than 30
days after issuance of the judgment, if the court is satisfied that no
reasonable objection exists to assumption of the new name. Within 10
days after issuance of the judgment the party shall publish notice of
the approval of the name change in a newspaper of general circulation
in the judicial district. The court may also require the posting of a
copy of the judgment.
* Sec. 7. AS 25.24.200 is amended to read:

Sec. 25.24.200. DISSOLUTION OF MARRIAGE. (a) A husband and
wife together may petition the superior co”rt for the dissolution of
their marriage under AS 25.24.200 - 25.24.260 if the following con-
ditions exist at the time of filing the petition:

(1) incompatibility of temperament has caused the irremedi-
able breakdown of the marriage;

(2) if there are minor children of the marriage or the wife
is pregnant, and the spouses have agreed on which spouse or third
party is to [SHALL] be awarded custody of each minor child of the
marriage and the extent of visitation, including visitation by grand-
parents and other persons®,* if in the <child's best interests, and
support to be provided on the children's behalf, whether the payments
are to be made through the child support enforcement agency and the
tax consequences of that agreement;

(3) the spouses have agreed as to the distribution of all
jointly owned real and personal property. including retirement
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