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V . Delay

Sixteen agencies (4 6  percent o f 35 agencies responding) reported that they have no 
deadlines fo r  processing complaints, either fo rm a l o r In form al. And 12 agencies (6 5  
percent o f 2 2  agencies responding) reported backlogs o f s ix  to 12 months. In  fact, these 
numbers seem generous In light o f what has been documented elsewhere.

✓ In  1987 , the D istrict o f Columbia reported taking as long aa three to eight years 
to complete the d iscip linary process.4 0

✓ The y ea r before, Fe llm eth reported some Ca lifo rn ia complaints sat around in the 
Los Angeles " 'TNT1 room  (getting ~o fu ll it m ay blow up )" so long that they were not 
settled a decade a fte r the events occurred.41

✓ A H o u s t o n  P o s t  rep o rte r found that, despite m a jo r improvements since the 1981 
ABA audit o f the Texas process, "the ba r s ti ll takes more than two yea rs to investigate 
some complaints and then as much as five more yea rs  before getting some accused 
lawyers d isbarred . . .o r cleared. . . "42

✓ In  1986 , Michigan reported  a backlog increase o f 66  percent since the previous 
year.43

/  In  1982 , an ABA team sent to evaluate the New Je rsey  discipline system  found 
"two serious and re la ted problems: delay and backlog. "4 4

✓ The ABA team  sent to New Mexico in 1981 "was impressed d ram atica lly w ith 
the unan im ity o f expression by eve ry  [discip linary s ta ff] interviewed that the greatest 
and most p ro found fa u lt  o f the system in New Mexico is d e la y ."4 3

In  human term s, the effect o f delay is illustrated by the fo llow ing case. A 
complaint filed  in 1981 alleged that Californ ia attorney Eugene Bambic had stolen more 
than $ 5 0 ,0 0 0  from  a client. In  the two years a fte r the complaint was filed  and before he 
was suspended, Bambric stole $ 3 0 0 ,0 0 0  from  more than a dozen other clients.4 0
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Because processing complaints takes place in secret in most states, the effects o f 
delay are heightened fu rth e r. Combined with secrecy, delays:

/  Shield attorneys who are guilty o f misconduct, sometimes fo r  years.
✓ Expose the public to unethical o r incompetent lawyers.
✓ Discourage clients from  pursuing the ir complaints.
✓ Encourage atto rney contempt fo r  the discipline system.

R e c o m m e n d a t i o n s

HALT recommends tha t agencies:
✓ Adopt and adhere to deadlines fo r  a ll stages o f complaint resolution.
✓ Institute fines to apply to law yers who do not cooperate w ith investigations 

w ithin designated deadlines.
✓ Make public m onth ly case management reports to show that deadlines fo r  

processing complaints are being met.
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V I. U n fa ir and Unresponsive Process

Consumers axe discouraged from  filing complaints against law yers when the on ly  
agency tha t receives such complaints is created and controlled by law yers .4 7  Instead o f 
try ing  to overcome such resistance, agency procedures fo r  accepting and processing 
complaints seem designed to fu rth e r discourage clients from  reporting  misconduct.

The agencies' most common way o f letting clients know they have a right to file  a 
complaint, the in fo rm ationa l brochure, u sua lly  w arns consumers that what m ay appear to 
be misconduct is often m ere ly  a m isunderstanding because "few " law yers engage in 
m isconduct.4 ® Most state agencies have such a brochure and they vayy; but they do 
have a discouraging note in common. Many take care to exp la in  that clients should not 
complain about disagreements, m istakes, fa ilu res  o f communication o r "simple" neglect 
because these do not u sua lly  constitute unethical conduct.4 ^ Others rem ind consumers to 
take filing  seriously  because it could "d rastica lly  affect the law yer's  ab ility to earn  a living 
as well as his persona l standing in the comm unity." ®0

I f  a consumer does file  a complaint, most agencies w arn  that a ll in form ation 
about the complaint must be kept confidential on th reat o f  being found in  contempt o f 
court.®1 The Mississippi "gag ru le " is printed d irectly on the complaint fo rm :

Everyth ing about this complaint, including the fact that a complaint has 
been made, is confidential. This means everyth ing shou ld be kept secret. A 
v io lation o f that law  is punishable by a fine o f not more than $ 5 0 0 .0 0  o r by 
imprisonment in the county ja i l fo r  not more than th irty  (3 0 )  days, o rboth.® ̂

The discouraging effect o f th is type o f warning may be compounded by the th rea t 
o f a  lawsuit from  the accused lawyer. F ifteen agencies (4 5  percent o f 3 3  agencies 
responding) do not provide complainants with immunity from  being sued fo r  libel o r 
s lander based on the in form ation  they provide the discipline agency.®® In  those states,
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complainants m ay be Intimidated Into dropping the ir complaint o r never filing  it to avoid 
the possible cost o f defending a suit brought by the lawyer.

A fter a complaint Is filed, the agency gives the complainant little  reason to pursue 
It vigorously . The investigative and hearing process m inim izes the participation o f the 
complainant, who Is considered m ere ly a "w itness." Thus, the complainant has no right 
to know the law yer's  response to the complaint o r to know about In form ation uncovered 
during the Investigation. And, If the complaint Is dismissed before a hearing, 
(app rox im ate ly  90  percent o f a ll cases),®4  the complainant m ay never lea rn  what 
evidence the agency used to Justify the dism issal.

When hearings are held, complainants find  the ir ro le  seve re ly  lim ited. In  fact, In 
most states complainants do not even have the same p rocedura l rights given the lawyer:

✓ Nineteen agencies (8 1  percent o f 31 agencies responding) report that the client 
has no right to hear the law yer's  testimony, yet eve ry  agency reported  that the law yer 
has the right to hear the complainant's testimony.

✓ Thirty-two agencies (9 4  percent o f 34  agencies responding) do not allow  the 
client to cross-exam ine the lawyer, but eve ry  agency grants the law yer the right to cross- 
examine the client.

✓ Twenty-two agencies (6 8  percent o f 32  agencies responding) do not a llow  the 
client to appeal a discip linary decision, but 33 agencies (9 1  percent c f 36  agencies 
responding) do allow  the law yer to appeal.65

The effects o f such an  u n fa ir and unresponsive process Include:
✓ Sending a message to consumers that agencies a re m ore concerned about 

protecting law yers than uncovering misconduct o r helping the complainants.
✓ A "chilling effect" on the number o f complaints filed o r  pursued by clients.
✓ Failu re to uncover misconduct and the re fo re  encouraging repeat misconduct.



R e c o m m e n d a t i o n s

To assu re that the discipline process encourages reports o f misconduct and Is fa ir , 
HALT recommends that:

✓ Agencies rev ise the content and tone o f the ir brochures about the complaint 
process so clients are encouraged to report misconduct as a service to fu tu re  clients and 
the community. The brochures should give examples o f common misconduct and define 
what constitutes misconduct. As mentioned before, agencies should help clients fram e 
and pursue th e ir complaints.

✓ Rules grant clients and witnesses Immunity from  civ il liab ility  fo r  any 
In fo rm ation  given to the agency during a disciplinary Investigation.

/  "Gag ru les" be eliminated so clients can get others to help support their 
complaint.

/  The investigative and hearing process be redesigned to include the complaining 
clients as fu l l participants. Clients must be allowed to review Investigative files, to be 
present during the entire hearing, to cross-examine the law yer and to appeal adverse 
decisions.
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V II. Lack o f Public Participation

Since 1970 , a number o f states have begun to allow  non law yer members on 
discip linary hearing panels.56  Currently , 21 agencies (5 5  percent o f 5 8  agencies 
responding) repo rt requiring one nonlawyer among the three members on hearing panels, 
although another 17 agencies (4 5  percent o f 38  agencies responding) s till have no such 
requirement. However, this Is the on ly attempt agencies have made to respond to the 
concern that the public Is excluded from  participating In the process and not eve ry  
agency has even made this step.

Agency governing boards also are dominated by law yers, m any o f whom work fo r  
o r a re c losely a ffilia ted  with state bar associations. These boards decide whether a 
hearing pane l's recommendation o f public discipline should be forw arded-to the state's 
high court, dismissed o r reduced to a private reprimand. Recently public members have 
been included on these boards, but in every state lawyers s till contro l a m a jo rity  ( i f  not 
a ll) o f governing board  seats.

In  addition, processes by which the states adopt the ir code o f p ro fessior.a l 
responsib ility has been dominated by the ABA and state bar influence. Every state has 
adopted some version o f either the 1983 o r 1969  ABA Model Codes.57  Both ABA codes 
were developed by law yers, m ostly those active in the ABA o r the ir state bar associations. 
T rad itiona lly , a lm ost no nonlawyers participate in the process o f developing the model 
code o r adopting the state version.

A b a r counsel run s the day-to-day operations o f the discipline agency. In  eve ry  
state's agency this position is held by a lawyer. In  addition, 3 4  agencies, (9 7  percent o f 
35  agencies responding) reported using on ly lawyers to screen and investigate 
complaints. According to the ABA, 90  percent o f a ll complaints are dismissed by tlieso 
law yers a fte r screening o r investigation and do not make it to the hearing stage.56

27



Although state high courts are charged with overseeing the attom ey-d lsc lp line 
systems, they do litt le  more than rubber-stamp agency recommendations fo r  public 
discipline. Because agency governing boards file  few such recommendations, this means 
little w o rk  fo r  the court. Although the courts are also involved with ru le  changes, even In 
this they are more lik e ly  to fo llow  the lead o f their state ba r association.

Few non law yers participate In processing client complaints, and the value o f the 
little  non law yer partic ipation Is minimized becaus3 few agencies perm it them to 
participate at the stages where tho bulk o f complaints a re  dismissed. The value o f public 
participation Is fu r th e r lim ited because nonlawyer work Is always subject to review  by the 
ba r counsel (a  law ye r) o r a governing board that includes a m a jo rity  o f law yer members.

More serious than  the contro l Individual lawyers have In the discipline process is 
the Influence wielded by state b a r associations. As the p ro fession 's trade association, 
state b a r associations advance the p ro fession 's public re la tions and economic Interests. 
These Interests con flict with uncovering atto rney m isconduct.6 9

The debate ove r whether o r not to Integrate public members w ithin the discip linary 
system revo lves around the issue o f whether non law yers should be allowed to assess 
law yer perfo rm ance .6 0  At the heart o f this question Is u ltim ate contro l over the discipline 
process itse lf: i f  non law yers a re  as competent o r better a t evaluating lawyers' conduct, 
then law yers lose th e ir Justification fo r  retain ing contro l over policing the profession .

B a r offic ia ls argue that an understanding o f "law yers' judgment" Is essential In 
assessing the m erits o f complaints.61 Lawyers, they argue, are experts in law and 
practice and can the re fo re  best determ ine whether another law yer has made appropriate 
Judgment calls. Nonlawyers, who lack the expertise and experience necessary to make 
such assessments, a re  not considered necessary o r even desirable in processing 
complaints.

HALT does not find  this argument persuasive, fo r  these reasons:
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✓ Most complaints do not Involve sophisticated allegations o r Inappropriate 
Judgments; ra the r, they Involve allegations o f theft, Inordinate delay, substance abuse and 
the like.

/  Ju ries In both c ivil and crim inal tr ia ls  Include non lawyers regard less o f the 
complicated facta o r laws they are asked to understand. Special m asters and expert 
witnesses sa tis fy  any need fo r  an expert advice.

/  Both non lawyers and law yers need train ing in d iscip linary ru les; no evidence 
suggests tha t lawyers are m ore like ly  than nonlawyers to grasp the in form ation  needed In 
Judging complaints.

✓ "Lawyers' Judgment" has little meaning outside o f the knowledge and practice In 
a specific area o f law. Yet, d iscip linary agencies do not require tha t panelists be 
knowledgeable about the a rea  o f law  each case involves. Thus, no evidence suggests 
that a law yer panelist w ill be better able to assess a law yer's  legal Judgment than a
trained non law yer.6 2

HALT believes that the conflict o f interest inherent in self-regu lation Is a t the root 
o f the other problems w ith a tto rney discipline. Because o f law yer contro l, discipline 
agencies a re  not accountable to the public. Such control, coupled w ith the to ta l lack of 
public accountability, has led inexorab ly to a system characterized by invisib ility, leniency, 
secrecy, delay and client intim idation.

R e c om m e n d a t i o n s

The on ly  way to assure that the public's concerns are perceived to be and actually 
are param ount to discipline agencies is to involve public members throughout the process 
and assign contro l o f the entire system to a publicly accountable body. In  particu lar,
HALT supports measures that:

✓ Place contro l o f discipline with an independent agency under executive o r 
legislative oversight.
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✓ Invo lve  leg isla tors, consumer advocates, concerned members o f the public and 
others In ru lem aking, o ve ra ll governance, processing complaints and selecting agency 
personnel.

✓ Require non law yer m ajorities on d iscip linary governing boards and ru lem aking 
committees. Public members should d ra ft the discipline ru les , not m ere ly  comment on 
ru les that a re d ra fted by law yers. Public involvement should not be lim ited to one o r two 
token seats on governing boards.

✓' Require that non law yers contro l complaint processing. Qualified nonlawyers 
should screen complaints and hearing panels should have a m a jo rity  o f nonlawyers so 
that I f  a  decision is sp lit between law yers and nonlawyers, non law yers w ill p revail.

/  Institute immediate public audits o f each state's system , Including a ll re levan t 
records and file s  o f discipline agencies, d iscip linary governing boards and cc 'rts. (See 
Appendix m  fo r  HALT'S Model Discipline Monitoring Commission.;
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Conclusion

The nation's attomey-d lscip line agencies and procedures are in critical need o f 
change. As Richard Abel, a Un iversity o f C aliforn ia at Los Angeles legal scholar, has 
reported, the state o f discipline nationa lly  is a "travesty" in which:

Misconduct is ra re ly  perceived. I f  perceived, it is not reported. I f  reported, 
it is not investigated. I f  investigated, vio lations are not found. I f  found, 
they are excused. I f  they are not excused, penalties a re light. And if 
significant penalties are imposed, the law yer soon re tu rn s  to practice, in 
that state o r another.® 3

HALT recommends a great va rie ty  o f re fo rm s. However, it is not enough to ask 
discip linary offic ia ls that these re fo rm s be instituted. Yea rs o f attempt by some state bar 
associations and discip linary offic ia ls have fa iled  to make significant improvement. (See 
Appendix IV, Chronology o f C a lifo rn ia 'R e fo rm s'.) This is because each re fo rm  attempt at 
best has cured symptoms o f the problem , but none have addressed the fundamental 
conflict-of-interest inherent in self-regulation. To re fo rm  the system effective ly , we must 
go beyond recommendations fo r  re fo rm  o f cu rren t procedures and identify what 
consumers need and legitimately expect and how such expectations can best be met.

Consumers must lead the e ffo rt to create new fo rum s to ensure that they meet 
consumer needs. Although this rep o rt does not include a study o f these needs, in HALT'S 
experience clients expect the discipline system to:®4 

✓ Help reso lve disputes.
/  Get compensation fo r  any in ju ry .
/  Pun ish wrongdoers.
/  Deter misconduct.
/  W arn  consumers about potentia l misconduct.
/  Remove serious incompetents and w rongdoers from  practice.



Resistance to creating fo rum s that meet these needs is unconscionable, but it is 
not inexplicable. As long as lawyers are charged with discip.’ 'ning themselves, discipline 
agencies w ill not even meet the ir stated and limited goal o f maintaining minimum 
licensing standards. As S tanford  Law P ro fessor Deborah Rhode testified about the failings 
o f C a lifo rn ia 's lawyer-discipllne system: "No matter how well intentioned . . .  no 
vocational group is well-situated to pass Judgment on m atters that d irectly implicate its 
economic interests, social status, and self-image."®®

Unless and un til the conflict in seLf-regulation is acknowledged and the entire 
system , from  ru lem aking to licensing and consumer protection, is taken  out o f the hands 
o f law yers and placed with a publicly accountable body, consumer interests w ill be second 
to the economic protectionism in the system. And as long as consumers' in terests are 
secondary, discontent w ith lawyers and legal services w ill mount as w ill p ressure fo r  
consumer re fo rm s.
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Footnotes
1 The tota l complaints filed  was calculated using the ABA S u r v e y  o n  L a w y e r  D is c ip l in e  
(American B a r Association Standing Committee on P ro fessiona l Discipline and Center fo r  
P ro fessiona l Responsibility, 1 9 6 6  S u r v e y  o n  L a w y e r  D is c ip l in e  S y s t e m s , ABA, 1987 , p. 7 
[ 1 9 3 6  A S A  D is c ip l in e  S u r v e y ] )  and telephone inquiries to agency offic ia ls who had not 
submitted data to the ABA. Ih e  tota l is, however, an approxim ation as HALT had to 
estimate figures fo r  fo u r ju risd ictions (Idaho, Iowa, North C aro lina and Puerto Rico) based 
on figures fo r  states w ith comparable populations.
2  Since 1 97 0 , when the ABA C lark Commission found the state o f a ttorney discipline
i!scandalous" (American B a r Association Special Committee on Evaluation o f D iscip linary 
Enforcement, P r o b le m s  a n d  R e c o m m e n d a t io n s  In  D i s c i p l i n a r y  E n fo r c e m e n t , ABA, 1970 , p. 
1. [C lark R eport]), the discipline system has been the subject o f severa l law review  
artic les. However, w rite rs  o f these artic les consistently presume that what is good fo r  
the legal p ro fession  (Including its "im age") is good fo r  consumers. As a resu lt, even 
severe critics o f the discipline system  do net question the basic prem ise o f se lf-regu lation 
o r the ove ra ll goals o f the discipline system.
3 HALT'S su rvey  data are reported throughout this report using this convention, as the 
number o f agencies that responded to each question varied. (See also, Appendices I and 
n  o f this rep o rt .)
4  As one legal scholar explains, "Courts serve la rge ly  as passive sounding boards and 
o ffic ia l approvers o r d isapprovers o f initiatives that are taken by law yers operating 
through ba r associations." Charles W olfram , M o d e rn  L e g a l E th ic s , West Publishing Co., 
1988, p. 34.
3 American B a r Association Center fo r  P ro fessiona l Responsibility, M e m o ra n d u m  o n  
D is c ip l in e  E n fo r c e m e n t  S y s t e m  R e s p o n s ib i l i t y  f r o m  L o r i  S c h a f f e l  t o  D o r i  W e in e r  M o n lt z , 
ABA, March 29 , 1983, p. 1.
6 For fu r th e r discussion o f state ba r influence, see W olfram , p. 34 .
7 American B a r Association Commission on Professionalism , " . . .  I n  T h e  S p i r i t  o f  
P u b lic  S e r v i c e : " A  B lu e p r i n t  f o r  th e  R e k in d l in g  o f  L a w y e r  P r o f e s s i o n a l i s m , ABA, 1986 , p. 3^ 
[P ro fessiona lism  Report], R e p o r t  o f  M ic h a e l J .  H o o v e r ,  D i r e c t o r  o f  L a w y e r s '  P r o f e s s i o n a l  
R e s p o n s ib i l i t y , Minnesota, J u ly  1, 1985 , pp. 12-13 [Hoover Report], C lark Report, p. 167.
3 19 8 6  A B A  D is c ip lin e  S u r v e y , p. 7.
9 C la rk Report, p. 143.
10 in fo rm ation  was gathered in a HALT telephone su rvey conducted with 35 
agencies between Jan u a ry  and March, 1988 . Agencies in the fo llow ing Jurisdictions 
reported  they did not have a statewide to ll-free number: A laska, A rkansas, Colorado, 
Connecticut, D istrict o f Columbia, F lorida, Hawaii, Idaho, Illinois, Kentucky, Maryland, 
Massachusetts, M innesota, Mississippi, M issouri, Montana, Nevada, New Je rsey , New 
Mexico, N orth Carolina, Ohio, Oregon, Pennsylvania, Rhode Is land , South Carolina, 
Tennessee, Texas, Utah, Vermont, V irginia, Washington, Wisconsin and Wyoming.
11 Robert Fellmeth, I n i t i a l  R e p o r t  t o  th e  A s s e m b ly  a n d  S e n a te  J u d i c i a r y  C o m m it te e s  a n d  
C h ie f  J u s t i c e  o f  th e  S u p r e m e  C o u r t  o f  C a l i f o r n i a  o n  th e  P e r f o rm a n c e  o f  th e  D i s c ip l i n a r y  
S y s t e m  o f  t h e  C a l i f o r n i a  S t a t e  B a r ,  June 1, 1987, p. 32  [Fellmeth Report].
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ibid., p. 6 0  o f exhibits.
13 Professionalism  Report, p. 37 , Hoover Report, pp. 12-13, C la rk  Report, p. 167 .
14 1 9 8 6  A B A  D is c ip lin e  S u r v e y , p. 7.
16 Lawyer-discipllne procedures more closely resemble a c rim ina l t r ia l than a regu la to ry 
hearing, except fo r  the secrecy. Thus, responding law yers receive the due process rights 
accorded a crim ina l defendant w ith the added advantage o f having the proceedings In 
secret.
16 w o lfram , p. 107 . See also, National Organization o f B a r Counsel, S t a n d a r d s  f o r  
D is s e m in a t io n  o f  D i s c ip l i n a r y  I n f o rm a t i o n , ABA, 1080 , p. 6.
I ?  The concern about friv o lou s  complaints can be accommodated to a large extent by 
disclosing the attorneys' response to the complaint and attempts to reso lve it. In  fact, 
the Oregon and Washington attorney-disclp llne agencies do Just this.
18 American C ivil Liberties Union o f the National Capitol Area, S t a t e m e n t  o n  P r o p o s e d  
C h a n g e s  In  D i s c i p l i n a r y  R u le s , March 26 , 1976 , p. 7.
1® 1 9 8 6  A B A  D is c ip lin e  S u r v e y , p. 7.
2 0  These percentages do not include consumer complaints dism issed before labeling and 
reporting. Fo r example, the Tampa office o f the F lorida D iscip linary Committee which 
serves five  F lo rida counties, reported receiving more than 100 complaints a day (Susan 
Snyder, "Lawyers Increasingly on Wrong Side o f Law ," C le a rw a t e r  [ F l a . ]  S u n , September 2 , 
1986 , p. la ) ,  ye t statistics reported to the ABA reflect on ly  24  complaints a day fo r  the 
entire state ( 1 9 8 6  A B A  D is c ip lin e  S u r v e y , p. 2 ) .  Also, Fellmeth found that the Californ ia 
B a r's  count o f 8 ,6 7 4  complaints filed in 1986  did not Include those dismissed as "Inqu irie s 11 
o r those filed  w ith local ba r associations. He estimates actual complaints fo r  1 98 6  were 
about trip le those reported. Fellmeth Report, p. 50, n. 4.
21 Even I f  this claim were true, the number o f dism issals suggests two things: that 
m any clients a re  unhappy with the ir law yers' conduct and that the d iscip linary system  
does nothing to solve the problem . As one member o f the public rem arked  about the 
Californ ia attorney-disclpllne system at HALT'S Oct. 2 6 , 1987 , public hearing In San Diego, 
"The system is ju s t there to a llow  people to vent and blow o ff steam , they never do 
anything about the complaints." L a w y e r  D is c ip lin e  H e a r i n g  R e p o r t , HALT, 1987 , p. 4 .
22 Data from  Steele and N lm mer's research showed tha t agency-initiated actions, 
Including action based on crim inal convictions, accounted fo r  on ly  3 .4  percent o f the 
agency's caseload but led to 4 0  percent o f a ll public sanctions Imposed. Eric Steele and 
Raymond N lmmer, "Lawyers, Clients, and Pro fessiona l Regulation," A m e r ic a n  B a r  
F o u n d a t io n  R e s e a r c h  J o u r n a l , vol. 1976 , p. 981 . In 1985 , ABA data show that o f 12 possible 
offenses, fe lon y  convictions led to the second greatest number o f law yers d isbarred. 
American B a r Association Center fo r  P ro fessiona l Responsibility, S t a t i s t i c a l  R e p o r t  r e :  
F a c t u a l  I n f o rm a t i o n  o n  P u b lic  D is c ip l in e  Im p o s e d  A g a in s t  L a w y e r s  b y  S t a t e  J u r i s d i c t i o n s  
D u r in g  1 9 8 6 , ABA, 1986 , p. 6 [ 1 9 8 5  A B A  S a n c t io n s  S u r v e y ] . See also, Wolfram , p. 90 .
23  American B a r Association Center fo r  P ro fessional Responsibility, P r o f e s s i o n a l  
D is c ip l in e  f o r  L a w y e r s  a n d  J u d g e s , ABA, 1979 , p. 103 [A B A  o n  D is c ip l in e  f o r  L a w y e r s  a n d  
J u d g e s ] .

2 4  C lark Report, p. 1 30.
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28  po r example, the "Current Reports" section o f the A B A /B N A  L a w y e r s '  M a n u a l o n  
P r o f e s s i o n a l  C o n d u c t  described the case o f a F lorida law yer who received on ly  a 
reprim and fo r  billing a client more than $ 2 4 ,0 0 0  fo r  representing he r In a dispute over 
$ 3 ,0 0 0 . T h e  F lo r i d a  B a r  v . M lr a b o le , No. 0 7 ,6 9 3 ; Fla. Sup. Ct., 1 2 /1 1 /8 6 . Another Issue o f 
the Curren t Reports described a case In which a M innesota law yer was given a 
reprim and and a 6-year suspension (which was stayed) a fte r It was found that between 
1080  and 1984 the lawyer fa iled  to hold client funds In trust, m isappropriated other funds, 
commingled client and other funds, failed to maintain p roper books and records, fa lse ly  
certified that they were maintained and fa iled  to disburse settlement proceeds promptly ,
I n  r e  Is a a c s , No. C 0-34-2215 ; Minn. Sup. Ct., 8 /6 /8 7 . In  yet another case, a Louisiana 
law yer who refused to re tu rn  an $ 1 8 ,0 0 0  unearned fee was let o f f  w ith a rep rim and by the 
agency. L o u is ia n a  S t a t e  B a r  A s s o c ia t io n  v . P u g h , No. 85 -B -0950 ; La. Sup. Ct., 8 /2 2 /8 7 .

Enforcement reports from  states that publish them also revea l cases o f egregious, 
repeated misconduct followed by m inimal discipline. F o r example, in 1986  Michigan 
reported that an attorney who admitted fa lling  to appear at a  hearing, fa iling to no tify  a 
client that the case was dismissed due to lack o f service o f process, fa lling  to no tify  the 
client o f his change o f address and a number o f other counts o f neglect was m ere ly  given 
a reprim and and, In another case, a law yer was disbarred on ly  a fte r five clients 
complained about "aggravated neglect" and lying over a period o f seven years . J o i n t  
A n n u a l R e p o r t  f o r  O c to b e r , 1 9 8 6  - D e c e m b e r , 1 9 8 6 ,  State o f Michigan Discipline Board and 
State o f Michigan A ttorney Grievance Commission, undated, pp. 70 , 3 3  [Michigan's 1985-86 
Annual Report],
2 6  Some o f the m ore noteworthy Investigative news series Include:
A rnold  G rah l and Todd Sloane, "Judging Our Law yers ," P io n e e r  P r e a s  N e w s p a p e r s .
This three-part series appeared in Illinois papers on Jan . 15, Jan . 2 2 , and-Jan. 29 ,
1987.
B rad  Bumsted and Jeann lne Guttman, "Beyond the Law ," A  G a n n e t t  N e w s  S e r v ic e s  
S p e c ia l R e p o r t . Articles from  this five -part report appeared in Gannett newspapers 
across the country during October and November, 1986 . Gannett published the 
complete repo rt In December, 1980 .
James F lne frock and Connie Kang, "The Brotherhood, Justice fo r  Law yers," T h e  
S a n  x \ a n c ls c o  E x a m in e r . This six-part series was cublished daily from  March 26 ,
1985, to March 30 , 1985.
Thomas French, "Discipline o f Lawyers Is Shrouded in Secrecy," T h e  S t .
P e t e r s b u r g  [ F l a . ]  T im e s . This th ree-part series was published on J u ly  8, J u ly  9 , and 
Ju ly  10, 1984.
27 Steele and Nlmmer, p. 997 , pp. 998 -999 .
28  Fellmeth, p. 41 .
29 Ibid., p. 45.
30  j  9 8 6  A B A  D is c ip lin e  S u r v e y , p. 7.
31 F o r support fo r  this position, see Steele and N lmmer, pp. 9 65 -9 68 .
32 American B a r Association Center fo r  P ro fessiona l Responsibility, S t a n d a r d s  f o r  
Im p o s in g  L a w y e r  S a n c t io n s , ABA, 1986 , p. 50.
33 Agencies and courts often reduce discipline based on these facto rs . The fo llow ing 
examples are but a  few  o f numerous such instances reported recently. In  1986 , the
Ca lifo rn ia  d iscip linary system gave a p rivate reprim and to an a tto rney who fa iled  fo r  fou r
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years to file  a required probate inven tory /app ra isa l and ignored le tters from  the Judge; the 
leniency was Justified by a claim that he was overwhelmed by the complexity o f the 
case. "Discipline," C a l i f o r n i a  L a w y e r , April, 1980 , p. 66. The D.C. Court o f Appeals ru led 
that an atto rney 's alcoholism  warranted reducing his punishment from  a suspension to 
probation although he had been found to have m isappropriated client funds on three 
occasions. I n  r e  K e r s e y , No. 84 -739 ; D.C. Ct. App., 1 /2 8 /8 7 . In  yet another case, the 
same court considered a law ye r’ s psychiatric condition o f atypical depression suffic ien t to 
reduce his license suspension to probation although he had repeated ly "disrupted" court 
proceedings. I n  r e  C ro w le y , No. D 8; N.J. Sup.Ct., 1 /1 6 /8 7 .

In  a recent New Je rsey  case, a solo p ractitioner's discipline was reduced to a 
public rep rim and despite his "gross neglect" o f s ix  cases because the court considered his 
inexperience, inadequate s ta ff and high volume o f litigation as m itigating factors. I n  r e  
M a u re l lo , 102 N.J. 6 2 2  (1 9 8 6 ).
3 4  TkQ g00d news fo r  consumers is that in some states, most notab ly New Jersey , 
lawyers caught stealing are automatically disbarred. In  r e  W ils o n , 81 N .J. 4 61  (1 9 7 9 ) .
New Je rse y 's  ru le  has withstood attempts to erode it based on mitigating factors such as 
the intention to re tu rn  the money, good character and fitness ( i n  r e  N o o n a n , 102 N .J. 157 
(1 9 8 6 ) )  poor accounting practices with p rio r unblemished record ( I n  r e  F le i s c h e r , 102 N .J. 
4 4 0  (1 9 8 0 ) )  o r severe financial pressures ( I n  r e  L e n n a n , 102 N .J. 5 1 8  (1 9 8 6 ) ) .
36  Andrew Wilson, "Lawyers in Trouble," T h e  C o u r le r - J o u r n a l , Louisville, K y , Feb. 22 , 
1987, p. 1.
33  19 9 5  A B A  S a n c t io n s  S u rv e y .

37  A B A  o n  D is c ip lin e  f o r  L a w y e r s  a n d  J u d g e s , p. 79.
33  A quick review o f these a lternatives shows they are not su ffic ien t to meet consumer 
needs.
Fee A rbitration

Fee arb itration  is not available everywhere. Six states do not o ffe r any arb itration  
at a ll, while In  14 other states, arb itration is not available in some parts  o f the state. 
A r b i t r a t i n g  L a w y e r -C l le n t  F e e  D is p u te s : A  N a t io n a l S u r v e y ,  B A L T , 1988 , p. 3 . Furtherm ore , 
although a client o r an attorney disciplinary committee might re fe r  a fee dispute to a fee 
arb itration  committee, in a ll but six states We atto rney is under no obligation to arb itra te 
the dispute and can sim p ly ignore the complaint. Ibid., p. 4 .

M oreover, a rb itra tion  panels are limited because they a re  not perm itted to decrease 
a fee because o f Incompetent performance o r malpractice. F ina lly , consumers are 
discouraged from  filing  because they fee l the law yer-run program s w ill protect law yers' 
righ t to charge whatever fee they desire.
dleo.i; L-Jcurity Funds

Most states have special funds that reimburse clients money stolen by the ir 
attorney. These program s are also limited. State bars consider any reimbursement as 
awarded by the " grace o f law yers ' la rgesse" because the program s are funded by law yer 
dues. As a resu lt, clients have no legal right o r claim fo r  reimbursement and, in every  
state but Californ ia , no right to challenge a denial. In  addition, most program s cap the 
amount one can recover regard less o f how much was stolen. A lthough m any state bars 
proud ly publicize the money reimbursed through these funds, a m ore accurate barometer 
o f the program s' success would be the number o f va lid  claims le ft  uncompensated.
Malpractice Lawsuits

The m ajo r problem with the catch-all option, malpractice suits, is tha t they are 
often prohib itive ly expensive. Many clients do not even consider filing  a malpractice suit 
because they see no point in exposing themselves to possible fu rth e r loss caused by a 
second atto rney hired to file  an action against the firs t. As the saying goes, "Once 
burned, twice shy."
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May clients who do decide to take this r isk  find themselves In the position 
described by the state bar counsel whr reported: " . . .  The bu lk o f the cases that come to 
my attention. . . invo lve incompetence. The answer you give to the client Is that he 
doesn’t have an ethics matter but he may have a civil action. They w ill te ll you that they 
have been to 10 o r 2 0  o r 30 lawyers and they can't get one to take the ir case." C la rk 
Report, p. 187.

Some attorneys won't take cases because o f an unwillingness to sue a fe llow  
law yer o r because o f the d ifficu lty in winning. Ma practice actions involve proving two 
cases: tha t the a tto rney was guilty o f misconduct, and that the misconduct caused the 
loss o f an award they would otherwise have won. Thus, clients must prove both the 
orig ina l case (tha t they would have received an aw. :d If the orig ina l case had been 
handled p rope rly ) a n d  that there was attorney misconduct that caused them to lose.

Often lawyers a lso tu rn  down malpractice cases because the amounts Involved , 
even though thousands o f do llars, w ill not support the fees and expenses needed tu bring 
the suit. As a HALT member wrote In February, 1987 , "(I]n  the la st few months I have 
discussed ou r situation with six d iffe rent . . . law firm s which handle malpractice. While 
a ll agree tha t evidence o f malpractice exists, none is w illing to represent us . . .  . The 
usual reason given fo r  turning us down is that the amount o f the damage Is too sm a ll."

Other times the law yer to be sued does not have either malpractice insurance o r 
the money’ to pay a successful client suit.

F ina lly , filing suit Is never a solution when a dispute Involves an ongoing 
relationship . For clients who are looking fo r  a solution to a law yer's  neglect, fa ilu re  to 
communicate o r fa ilu re  to fo llow  directions, filing  a malpractice suit is not on ly pointless,
It Is like ly  to destroy any chance o f repairing the relationship.
39 For example, In 1985  the ABA testified In the reauthorization hearing fo r  the Federal 
Trade Commission (FTC) that the FTC should have no au thority  ove r lawyers because 
"law yers a re regulated ve ry  extensively, regulated by state bars, the agents of the 
Supreme Court In 31 Jurisdictions. This Is duplicative regulation and there la no need fo r  
it. . . . States are doing an effective jo b ." T e s t im o n y  o n  th e  R e a u t h o r i z a t i o n  o f  th e  F e d e r a l  
T ra d e  C o m m is s io n , Hearings on S. 1078 Before the Subcommittee on Commerce, 
T ransportation  and Tourism  o f the Committee on Energy and Commerce, 99th  Congress, 
1st Session, 1985 , statement o f J . Chrys Dougherty, ABA.
4 0  Pav line Schneider, "Report on the Board o f G overnors ," W a s h in g to n  L a w y e r ,
March/April, 1987, p. 68.
41 Fellm eth Report, p. 67. The Californ ia State Bar has a lso been accused o f "number 
massaging." Accusations were basid  on information from  a state senator's aide who 
interviewed d iscip linary s ta ff and reported, "When the 1985 deadline fo r  concluding pre- 
1983 cases approached and many were not yet closed, according to a [discip linary s ta ff] 
Investigator, the ir superv isor directed them to close the remaining cases in fo rm a lly  —  
and then reopen them as 1985 cases." Monica Bay, "B a r A ttorneys Charge 'Number 
Massaging,'" T h e  R e c o r d e r  N e w s p a p e r , San Francisco, Calif., March 21 , 1986 , p. 1.
4 2  Ira  P e rry , "Disbarment Proceedings Drag On," T h e  H o u s t o n  P o s t , Jan . 26 . 1987 , p.
14a
43  Michigan's 1985-80 Annual Report, p. 10.
4 4  American B a r Association Standing Committee on P ro fessiona l Discipline, E v a lu a t i o n  
o f  th e  L a w y e r  D is c ip lin e  S y s te m  o f  N e w  J e r s e y , ABA, 1982 , p. 7.
43  American B a r Association Standing Committee on P ro fessiona l Discipline, E v a lu a t i o n  
o f  th e  L a w y e r  D is c ip l in e  S y s te m  in  th e  S ta te  o f  N e w  M e x ic o , A B A , 1981 , p. 8.
40  Connie Kang and James F lnefrock, "H a lf Who Steal Retu rn  to Practice," T h e  S a n  
F r a n s ls c o  E x a m in e r , March 26 , 1985.
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4 7  As the C la rk  Commission explained: "The unsophisticated complainant approaches the 
filing  o f a complaint w ith reservations. He rea lizes that he Is asking a group o f lawyers 
to take action against one o f the ir b rethren . He Is aware tha t he has slight knowledge o f 
the standards o f the p ro fession and tha t the atto rney 's conduct he questions m ay not 
vio late the Code o f P ro fessiona l Responsibility. He often fee ls he cannnot state his 
complaint adequately because his a ttorney has not kept him p rope rly  in fo rm ed ." C lark 
Report, p. 72.
4 8  See, fo r  example, the consumer brochures published by the discipline agencies fo r  
F lorida, Georgia, North Caro lina and Oregon.
49 Qee, fo r  example, the consumer brochures published by the discipline agencies fo r  
New Je rsey , Oregon, Tennessee and Virginia.
5 0  D iscip linary Board o f the Supreme Court o f Pennsy lvania , "In fo rm ation  About 
Complaint Procedures and Discipline o f L aw ye rs ," undated, p. 1. Many other states use 
s im ila r o r identical language In the ir brochures.
61 HALT conducted a  telephone su rvey  o f discipline agencies during March and April
1988 . Twenty-eight agencies (8 2  percent o f 3 4  contacted) have a "gag ru le ."  They 
Include: A laska , Ca lifo rn ia , Colorado, Connecticut, D istrict o f Columbia, F lorida, Hawaii, 
Idaho, Illin o is , Kentucky, Massachusetts, Mississippi, M issouri, Montana, Nevada, New 
Je rsey , N orth  Caro lina , Ohio, Pennsy lvan ia , Rhode Island , South Caro lina, Tennessee, 
Texas, Utah, Vermont, V irginia, W isconsin and Wyoming. States that do not have a "gag 
ru le " Include: A rkansas, M aryland, Minnesota, New Mexico, Oregon and Washington.
52  Mississippi State B a r Association, "Complaint," undated, p. 2 .
5 3  HALT'S telephone su rvey  o f discipline agencies during March and April, 1988 Included 
a question about whether the agency gave complainants absolute immunity from  civil suit 
based on in fo rm ation  provided to the agency. The 16 agencies that do not provide 
Immunity Include: A laska, A rkansas, Connecticut, Illinois, Kentucky, M issouri, Nevada,
New Mexico, Ohio, Pennsy lvan ia , Rhode Island, Vermont, V irginia, Wisconsin and 
Wyoming. States that reported he.ving an Immunity provision include: California,
Colorado, D istrict o f Columbia, F lorida, Hawaii, Idaho, M ary land, Massachusetts,
Minnesota, Montana, New Je rsey , N orth  Carolina, Oregon, South Caro lina, Tennessee, 
Texas, U tah and Washington.
84  1 9 8 6  A B A  D is c ip lin e  S u r v e y , p. 7.
55 Twenty-four agencies (7 1  percent o f 34  agencies responding) reported that the bar 
counsel o r d iscip linary agency could appeal a decision.
56 The f ir s t  state to provide fo r  nonlawyer participation was Michigan. F. LaMar
Forshee, "P ro fess iona l Responsibility In the T\venty-First C entu ry ," O h io  L a w  R e v ie w , vo l. 
39, 1978, p. 694 .
87 Twenty-six states have adopted versions o f the 1983 Model Code. The remaining
states s ti ll use versions o f the 1969 Code. "More States Adopt Model
Rules," B a r  L e a d e r , March/April 1988 , p. 30.
88 1 9 8 6  A B A  D is c ip lin e  S u r v e y , p. 7. A few states do not regu la rly  hold hearings
(Wisconsin, f o r  example). States that do hold hearings do so a fte r a finding o f probable
causa. Thus, using 1 9 8 6  A B A  D is c ip l in e  S u r v e y  data HALT has approximated the 
percentage o f complaints which reach the hearing stage.
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69  A recent example o f the seriousness of b a r influence was the M innesota State B a r's  
successful campaign to underm ine tho work o f M ichael Hoover, then B a r Counsel and 
President o f the National Organization o f Bar Counsel.

The M innesota 8tate B a r Association petitioned the M innesota Supreme Court to 
appoint a committee to recommend changes in the discipline system  based on concerns 
about "an excessively adversa ria l posture in the D irector's Office and the inappropriate 
treatment o f tho 'innocent* law yer." Minnesota Supreme Court Advisory Committee, 
"Report o f the Supreme Court Advisory Committee on Lawyer Discipline," A pril 15, 1985 , p. 
1. Six o f the nine committee members were appointed by the B a r Association. The 
committee urged checks in the "excessive zeal" o f the B a r Counsel. As a resu lt o f the 
campaign, Michael Hoover resigned his position.
6 0  As W olfram  points out, " [o]ne is tempted to believe that most o f these re fo rm s 
[incorporating public members into the process] were initiated, and are being maintained 
m ore as a public re la tions e ffo rt than as genuine attempts to change the ru les and 
practice o f law yer discipline in a rad ica l way." Charles W olfram , "B a rrie rs  to Effective 
Public Participation ," M in n e s o t a  L a w  R e v ie w , vo l. 62 (1 9 7 8 ) , p. 6 9 4 .
61 It has. a lso been argued that the Supreme Court has and must re ta in  oversight o f 
discipline, precluding public contro l through the legislature o r any public agency. Courts 
claim authority to regulate the legal profession based on the doctrine o f I n h e r e n t  J u d ic ia l 
p o w e r . Courts declare an "inherent" power over the practice o f law , including discipline, 
in o rder to protect the dignity and effective operation o f the Judicial process.

HALT believes tha t Jurisdiction over law yer discipline is unre lated to the o rd e rly  
adm inistration o f the courts. Courts can regulate law yer conduct in court and court 
proceedings and even participate in decisions about who should be licensed to practice 
before them without having sole contro l o f a ttorney discipline.

HALT'S position is strengthened by an exam ination o f the h is to ry ‘ o f court in trusion 
in th is a rea and by the fact that courts have done little  to exercise oversight o f discipline. 
There is considerable evidence that the rea l reason tha t law yers and Judges pushed to 
restric t legislative contro l ove r lawyers was to heighten law yers' status and diminish 
competition from  outsiders. For fu rth e r discussion o f this issue, see, Katherine Lee, 
C h a lle n g e s  t o  th e  L a w y e r  M o n o p o ly , HALT, 1988 , pp. 6-9, 47 -55 , Thomas A lpert, "The 
Inherent Power o f the Courts to Regulate the Practice o f Law: An H istorical A na ly s is ," 
B u f f a lo  L a w  R e v ie w , vol. 32  (1 9 8 3 ) , pp. 525 -56 , Comment, "Contro l o f the Unauthorized 
Practice o f Law: Scope o f Inherent Judicial P ow er," U n iv . o f  C h ic a g o  L a w  R e v ie w , v o l 28  
(1.960), pp. 162-73.
62  Based loose ly on a list developed by W olfram , in his artic le , "B a rrie rs  to Effective 
Public Participation," p. 629 .
66 B rad Bumsted and Jeann lne Guttman, "Beyond the Law ," A  O a n n e t t  N e w s  S e r v ic e s  
S p e c ia l R e p o r t , December, 1 986 , p. 3.
64  HALT bases this claim on expectations consistently voiced in  le tters from  
consumers.
66 T e s t im o n y  o f  P r o f e s s o r  D e b o r a h  R h o d e , S t a n f o r d  L a w  S c h o o l, Hearings Before the 
Assembly Jud ic ia ry  Committee and the Senate Jud ic ia ry Committee, 1985 -88  Regular 
Session o f the Californ ia Legislature, vol. 86 , p. 38 .
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Appendix X Stace-By-State Survey Questionnaire

HALT s ta ff designed the lawyer-dlscipline su rvey questionnaire using existing 
studies and the wealth o f questions asked by consumers over the yea rs . The 
questionnaire ussd a "multip le choice" fo rm at wherever practical. The questions were 
reviewed by severa l authorities including three bar counsels.

As usual with surveys, a fte r uhe data was collected, a number o f additional 
questions wore identified. Some were pursued in follow-up telephoning. Others not asked 
include:

V  What standard o f p ro o f must be met to find a d iscip linary vio lation (i.e ., "beyond 
a reasonab le doubt," "c lear and convincing" o r "preponderance o f the evidence")?

/  How m any nonlawyers a re currently serving on you r d isc ip linary board?
/  How m any lawyers and nonlawyers a re  cu rren tly  in y ou r pool o f hearing 

panelists? How often do you r nearing panels Include one non law yer? Two? Three?
/  What mitigating facto rs can the agency take Into consideration when 

determ ining the appropriate leve l o f discipline?
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A T T O R N E Y  G R I E V A N C E  P R O C E D U R E  

Q U E S T I O N N A I R E

S ta le

CD A u t h o r i t y  O v e r  D i s c i p l i n a r y  

S y s t e m

a . W h a t b o d y  o r  b o d i e s  h a v o  ih o  a u th o r i ty  lo  m a k e  t h e  r u le s  lor 
y o u r  s t a l e  s  a t t o r n e y  d isc ip lin a ry  s y s t e m ’
 h ig h  c o u r t
 s t a l e  b a r
  l e g i s la tu re
 o th e r  ( e x p la in )

b . W h a t is  th e  s o u r c e  o l th a t  a u th o r i ty ’
 s t a t e  s t a t u t e s ,  c ite
 c o n s t i tu t io n ,  c ite :
 c o u r t  r u le s ,  c ite :
 o th e r  v d e s c n b o )

c . Is  th e  s t a t e  b a r  a s s o c i a t i o n  a  l e g a l  e x te n s io n  o l t h e  s la t e  
s u p r e m e  c o u r t ,  o r  a n  " in t e g r a t e d ' b a r ?  Y e s  I I N o  I I

d . W h a t i s  t h e  s o u r c e  o l  y o u r  a g e n c y  s  b u d g e t ’
 a p p ro p r ia t io n  I ro m  b a r  a s s o c i a t i o n  d u e s
 a p p ro p r ia t io n  I ro m  a t to r n e y  l ic e n s in g  l e e s  (il

s e p a r a t e  I ro m  b a r  d u e s )
 l e e  p a id  b y  l i c e n s e d  a t t o r n e y s  d ire c tly  lo  a g e n c y
 a p p ro p r ia t io n  I ro m  le g i s la tu re
 o th e r  ( d e s c r ib e )

e .  W h a t  is  y o u r  a g e n c y 's  b u d g e t  lo r  1 9 8 5 ’  ( F e e l  t r e e  lo  e n ­
c lo s e  a  l in a n c ia l  s t a l e m e r '  if y o u  h a v e  o n e  p r e p a r e d  lo r  th e  
p u b lic .)  S - _____________________

I. Is th e  b u d g e t  a n d  s ta l l in g  a d e q u a t e  lor th e  a g e n c y  s  c a s e ­
lo a d ?  Y e s  I ( N o  I I
II n o ,  h o w  m u c h  m o re  (m o n e y  a r id  s ta l l)  is  n e e d e d  lor t im e ly  
a c t io n  o n  th e  c a s e l o a d ?

d  F i l i n g  C o m p l a i n t s

a .  W h a t  p e r s o n  (title ) o r  b o d y  a r e  c o m p la in t s  tiled  w ith ?
 b a r  c o u n s e l
 d is c ip l in a ry  c o m m it te e
 s ta l e /c o u n ty  r e g io n a l  b a r  a s s o c i a t i o n
 o th e r  ( n a m e )

b . M u s i  c o m p la in t s  b e  tile d  o n  a  s p e c i f ic  lo rm ’  Y e s  I I N o  I I

A re  t h e r e  a n y  r e q u i r e m e n ts  a b o u t  th e ir  lo rm ?  Y e s  I J N o  I I 
II s o .  m u s t  th e y  t e :
 w ritte n
 verified
 o th e r  ( d e s c r ib e )

c . W h a t  is  Ih e  title  a n d  tra in in g  o l  Ih e  p e r s o n ( s )  w h o  in itially  
s c r e e n s  c o m p la in t s ?

d . W h a t  t y p e s  o l  c o m p la in t s  d o e s  y o u r  o l l ic e  h a v e  a u th o r i ty  
o v e r ?
—  fa ilu re  to  r e p r e s e n t  c l ie n t  z e a lo u s ly  (w ith in  b o u n d s  o l law )
—  fa ilu re  to  p r o te c t  c l ie n t  c o n f id e n c e s  
 im p ro p e r  u s e  o l  c l ie n t  lu n d s
 n e g le c t  o l  c l i e n t 's  c a s e
 c h a rg in g  e x c e s s i v e  l e e  lo  c lie n t
—  c rim in a l  a c t  o u l s id e  a t t o r n e y o l io n t  r e la t io n s h ip  
 i n -p e r s o n  s o lic ita tio n  o l  c lie n ts
—  m is r e p r e s e n ta t i o n  o l  l a c l s  to  c l ie n t ,  c o u r t  o r  th ird  p a r ty  
 ly in g  o n  b a r  a p p lic a t io n
 im p r o p e r  a d v e r t is in g
 c o n ll ic t -o l- in te re s l
 la i lu re  lo  p a y  b a r  d u e s
 o t h e r s  (lis t)

e  A re  l e e  d i s p u t e s  h a n d le d  s e p a r a te ly  Iro in  o th e r  d i s p u t e s ’

Y e s l  I N o  I J

II y e s .  e x p la in  t h e  s y s to m  lo r  h a n d lin g  l e e  d i s p u te s .

I W h a t is  th e  s ta t u te  o l l im i t a ! ' ' ' " '  In r tiling c o rr . r  n l s ’
I I N o n e  . . Y e a r s

g  Is t h e  s y s te m  p u b l ic iz e d ?  Y e s  I I N o  t I
II y e s  h o w ?
. . . .  b r o c h u r e  a v a i la b le  to  p u b lic  

. a d v e r t is e m e n t  in  y e llo w  p a g e s  
. . .  p u b l ic a tio n  o l  tiling o l  d isc ip lin a ry  c h a r g e s  o r  im p o s itio n  ol 

p u b lic  d isc ip lin e  
. .  o th e r  (d o s e n b o )

[3j P r o c e s s i n g  C o m p l a i n t s

a  W tia l c r i te r ia  a r e  u s e d  lo  d e c id e  w h ic h  c o m p la in ts  a r e  
d o c k e te d  lo r  in v e s t ig a t io n ?
 w ith in  ju ris d ic t io n
 v e rif ia b le
 o i l ie r  (lis t)

W h a t  a r e  ih o  m o s t  c o m m o n  r e a s o n s  lo r d is m is s in g  a  c a s e  
b e lo r e  d o c k e t in g ?

b  W h a t is  t h e  title a n d  t ra in in g  o l  ih e  p e r s o n ( s )  w h o  p o r jo im  
th e  p ie l i in in a ry  in v e s t ig a t io n  a n d  th o  p e r s o n ( s )  w h o  o v e r s o o  
Ih e ir  w o rk ’

c . H o w  m a n y  p e o p le  a r e  a s s i g n e d  lo  p e rfo rm  th is  lu n c lio n ?

D o  in v e s t ig a to r s  p e r fo rm  o th e r  lu n c l io n s ?  Y e s  I J  N o  I I
II. s o  w h a t  a r e  t h e y ?

d  D o  y o u  h a v e  a  s ta tu to r y  o r  m lo rm a l d e a d l in e  o n  p r o c e s s in g  
c o m p la in t s ’  Y e s  I I N o  I J
II y e s ,  w h ic h  S ta tu to ry  .  In lo rm a l . .

W h a t  is  th e  le n g th  o l  th a t  p e r io d ’

H o w  o l le n  is  il m e t?

e  W h a t  a r e  Ih e  m o s t  c o m m o n  r e a s o n s  lor d i s m is s in g  a  d o c k ­
e t e d  c a s e ?
_ . . .  n o t  v e rif ia b le

—  a l le g e d  c o n d u c t  d o e s  n o t  c o n s t i tu te  m is c o n d u c t  .  .%
—  e v id e n c e  n o t  s u il ic ie n t  lo  m e e t  r e q i  . e d  s ta n d a r d  
— .  o t h e r  (d e s c r ib e )

I Is  t h e r e  p ro v is io n  lo r  in te r im  s u s p e n s io n  o l  a n  a t to r n e y ?

Y e s  I I N o  I I
II s o .  w h e n ?

.  _  a l t e r  p r o b a b le  c a u s e  h a s  b e e n  d e te rm in e d
—  w h e n  a t to r n e y  h a s  b e e n  c o n v ic te d  o l a  le to n y  o r  " s e r io u s  

c r im e "

w h e n  a t to r n e y  is  d e e m e d  to  “'r e s e n t  im m in e n t th re a t  lo  
c l i e n ts  o r  Ih e  p u b lic

—  o i l i e r  ( d e s c r ib e )
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33 H e a r i n g  P r o c e s s

D o  y o u  h o ld  a  h e a r in g ,  fo llo w in g  d e te r m in a tio n  o l  p r o b a b le  
c a u s e  a n d /o r  p e ti t io n in g  o l  th e  m a t t e r ?  Y e s  □  N o  LJ

II not, on a separate s h e e t ,  describe  as tutly a s  possib le  the 
system  that your state uses at this point in the p r o c e s s  and  
omit the remaining questions under this section

a .  H o w  a r a  h e a r in g  p a n e l 'c o m m r lle o  m e m b e r s  r e c r u i t e d ’
 m e m b e i s  v o lu n te e r
 d isc ip lin a ry  c o m m itte e  so lic its  m e m b e i s
 d isc ip lin a ry  c o m m itte e  m e m b e r s  s e r v e
 p l a c e  a d v e r t is e m e n ts  in  n e w s p a p e r
 o th e r  ( d e s c r ib e )

b . W h o  c h o o s e s  th e  h e a r in g  p a n e tr c o m m il te e ’
 d is c ip ln a ry  a g e n c y
 d isc ip lin a ry  c o u n s e l
 o th e r  ( d e s c r ib e )

c . W h a t q u a lif ic a tio n s  a r e  r e q u i r e d  lo r la w y e r  m e m b e rs  o l  Ih e  
h e a r in g  p a n e l /c o m m it te e ?
 m e m b e r  o l  b a r
 p r a c t ic e  r e la te d  to  ty p e  o l c a s e  in  q u e s t io n
 s p e c i f ie d  n u m b e r  o l  y e a r s ' e x p e r i e n c e
 o th e r  ( d e s c r ib e )

II s o .  u n d e r  w h a t  c i r c u m s ta n c e s ?
 il p rio r  d is c ip l in e  w a s  p u b lic  (n o t  p r iv a te  r e p r im a n d )
 il p r io r  d i s c ip l in e  w a s  " s e r io u s "  ( s u s p e n s io n  o r d i s b a r m e n t )
 w h e n  g u ilt  h a s  b e e n  d e te r m in e d  a n d  d isc ip lin e  is  b e in g

d e c id e d
 il e v id e n c e  o l  p r io r  d isc ip lin e  is  n e e d e d  to  p ro v e  p r e s e n t

c h a r g e s  ( s u c h  a s  c o n tin u in g  to  p r a c t ic e  a l t e r  s u s p e n s io n )  
 o th e r  ( d e s c r ib e )

k. C a n  c lie n t b e  p r e s e n t  d u r in g  a t to r n e y  te s t im o n y ?  
Y e s  □  N o  □

C a n  d i e n t  c r o s s - e x a m in e  Ih e  a t t o r n e y ? Y e s  U  N o  L I

I. C a n  a t to r n e y  b e  p r e s e n t  d u r in g  c l ie n t  t e s t im o n y ’
Y e s  □  N o  □

C a n  a t lo r n e y  c r o s s - e x a m in e  Ih e  c l i e n t?  Y e s  □  N o  U

m  Is  Ih e  p r o s e c u to r  r e s p o n s ib le  lo r b u ild in g  th e  r e c o r d ?  
Y e s  □  N o  □

Is  c lie n t  r e s p o n s ib le  lo r  b u ild in g  th e  r e c o r d ?  Y e s  LJ N o  L I

n  C a n  w i tn e s s e s  o r  d o c u m e n t s  b e  s u b p o e n a e d ?  Y e s  □  N o  L J

o  D o  th e  r u le s  o l  e v id e n c e  a p p ly  in  d is c ip l in a ry  h e a r i n g s ’  

Y e s  I I N o  I I

p  A re  h e a r in g s  r e c o r d e d ’  Y e s  U  N o  I J

q  Is a  w ritte n  r e p o r t  o l  Ih e  h e a r in g  r e q u i r e d ?  Y e s  LJ N o  L I

r II s o .  is  th e r e  a  d e a d l in e  b y  w h ic h  th e  r e p o r t  m u s t  b e  p r o ­
d u c e d ?  Y e s  LJ N o  LJ

II y e s .  w h a t  is  it?

S J  P o w e r s  o f  H e a r i n g  C o m m i t t e e /  

P a n e l

D o e s  Ih e  h e a r in g  c o m m it te e
 i s s u e  in lo rm a l a d m o n i t io n /p r iv a te  r e p r im a n d
 im p o s e  d isc ip lin e
 r e c o m m e n d  d is c ip lin e
  lo rw a rd  its  r e p o r t  lo  Ih e  B a r  B o a rd  o r  th e  C o u r t  I o r  a

d e te rm in a tio n  o n  d isc ip lin a ry  a c tio n  
 o th e r  ( d e s c r ib e )

d  H o w  m a n y  m e m b e r s  d o  p a n e l s  c o m m i t t e e s  h a v e ? [§J D i s c i p l i n a r y  A c t i o n

a  W h e t b o d y  a c tu a l ly  m e t e s  o u t  d is c ip lin e  lo r  a t t o r n e y s ’
___ h e a r in g  p a n e l  o r  c o m m itte e

e .  H o w  m a n y  n o n - la w y e r s  a r e  r e q u i r e d  lo  b e  o n  e a c h  p a n e l? ___ d isc ip lin a ry  c o m m is s io n
___ n o n e ___ h ig h  c o u n
___ (p v e  n u m b e r ) ___ o th e r  (d e s c r ib e )

g . W h a t q u a li f ic a t io n s  a r e  r e q u i r e d  lo r  n o n - la w y e r  m e m b e r s ? b . W h a t a r e  Ih e  p o s s ib l e  t y p e s  o l  d is c ip lin e  h a n d e d  o u t?
___ m e m b e rs h ip  o n  b a r  b o a rd ___ in lo rm a l a d m o n i l io n /p r iv a le  r e p r im a n d
___ m e m b e r s h ip  o n  d isc ip lin a ry  c o m m it te e ___ p u b lic  r e p r im a n d
___ r e c o m m e n d a t io n  b y  b a r  m e m b e r s ___ p ro b a t io n
___ o th e r  ( d e s c r ib e ) ___  c e n s u r e

___ s u s p e n s io n
h .  C a n  b o th  a t to r n e y  a n d  c lie n t a p p e a r  a t  th e  h e a r in g ? ___ d is b a r m e n t
Y e t d N o D ___ p e r m a n e n t  d i s b a r m e n t
C a n  a t to r n e y  b r in g  w i t n e s s e s ’ Y e s  [ J  N o  □ ___ o th e r  (list)
C a n  c lie n t? Y es LJ N o  U
D o e s  Ih e  p r o s e c u to r  c a ll  e x p e r t s ? Y e s  U  N o  I J c . D o e s  d isc ip lin e  lo r c e h a i n  o l l e n s e s  r e q u i r e  a  s h o w in g  o l
D o e s  th e  p r o s e c u to r  c a ll  ils  o w n l i l n e s s  b e lo r e  r e a d m is s io n  to  p r a c t ic e ?  Y e s  L I N o  1 )
w i t n e s s e s ? Y e s  L I N o  L J II y e s .  d e s c r ib e  t y p e s  o l o l l e n s e s  o r u n d e r  w h a t  c ir c u m ­

s t a n c e s
1. W h o  is  r e q u i r e d  lo  a p p e a r  e l I h e  h e a r i n g ’
B o th  a t t o r n e y  a n d  c lie n t? Y e s  [ J N o  I I
A tto rn e y  o n ly ? Y e s  I J  N o  1 J d  D o  th e  ru le s  p ro v id e  lo r  a  d isa b ili ty  s u s p e n s i o n ?
C lie n t  o n ly ? Y e s  1 1 N o  LJ Y e s  1 1 N o  I I
O th e r  ( d e s c r ib e ) II s o .  w h a t  a r e  th e  s t a n d a r d s ?

j C a n  p r io r  d is c ip lin e  o l  Ih e  a t to r n e y  b e  c o n s id e r e d  a s  e v i ­ e  C a n  fin a n c ia l re s t itu t io n  to  c l ie n ts  b e  r e q u i r e d ?
d e n c e  in I h e  h e a r in g ? Y e s  U  N o  I J Y e s  1 1 N o  1 1

U n d e r  w h a t  c i r c u m s ta n c e s ?
 it a t lo r n e y  m is u s e d  c lie n t lu n d s
 it a t lo r n e y  o v e r c h a r g e d  c lie n t
 il d isc ip lin a ry  b o d y  r e c o m m e n d s  re s t itu t io n
 o th e i  ( d e s c r ib e )

A re  t h e r e  a n y  l im ita tio n s ’  Y e s  I J  N o  LJ
II y e s .  w h a t  a r e  t h e y ?
 lim it o n  a m o u n t
 o th e r  (list)

I A re  a t to r n e y s  g iv e n  Ih e  r ig h t lo  a p p e a l  d e c i s io n s  o l th e  
d isc ip lin a ry  b o d y ’  Y e s  I ) N o  LJ
Is d isc ip lin a ry  c o u n s e l  g iv e n  th e  r ig h t to  a p p e a l  d e c is io n s  c l  
t h e  d isc ip lin a ry  b o d y ?  Y e s  □  N o  □
A re  c l ie n ts  g iv e n  th e  r ig h t  to  a p p e a l  d e c i s io n s  o l th e  d isc ip li­
n a r y  f rn d y ’  Y e s  □  N o  U
II s o .  d o  a p p e a l s  l a k e  p la c e
 w ith in  th e  s ta l e  b a r  s y s te m
 o u t s id e  th e  b a r  s y s te m
 b o th
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g . D o e s  t h a  d is c ip l in a ry  a g e n c y  h a v e  a  s y s te m  to  m o n ito r  

w h e th e r  d i s b a r r e d  a t t o r n e y s  a r e  p r a c t ic in g ?  Y e s  1.1 N o  11 

II s o .  d e s c r ib e .

h . A re  lu ll r e c o r d s  m a in ta in e d  o n  all c a s e s ?  Y e s  I ) N o  I I 
F o r  h o w  lo n g ?  . . .m o n th s
O n  d i s m is s e d  c a s e s ?  Y e s  I I N o  . .
F o r  h o w  lo n g ?   m o n th s

II r e c o r d s  o l  d i s m is s e d  c a s e s  a r e  e x p u n g e d ,  d o e s  th e  s k e le ta l  
r e c o r d  ( n a m e .  d a l e ,  ty p e  o l  c a s e )  r e m a in ’’  Y e s  I I N o  I I

[3 P u b l i c i t y

a .  A re  d is c ip l in a ry  c a s e s  m a d e  p u b lic :
 w h e n  Ih e  c o m p la in t  is  lile d
 w h e n  p r o b a b le  c a u s e  is  to u n d  o r  c a s e  is  d o c k e te d  lo r

I n v e s t ig a t io n
 w h e n  d i s c ip l in e  is  r e c o m m e n d e d
 w h e n  d is c ip l in e  is  im p o s e d
 . / h e n  d is c ip l in a ry  a c tio n  is  s o m e th in g  o th e r  t h a n  p r iv a te

r e p r im a n d
 w h e n  d i s c ip l in e  is  ' s e r i o u s '  ( s u s p e n s io n  o r  d i s b a r m e n t )

b . II m a d e  p u b l ic  p r io r  lo  d is c ip lin e ,  h o w  a re  c a s e s  m a d e  
p u b l ic ?
 r e c o r d  o l  c o m p la in t  o p e n  to  p u b lic
 lile  o p e n e d  to  p u b lic
 h e a r in g  r e c o r d  o r  r e p o r l  o p e n  to  p u b lic
 n o t ic e  p r in te d  in  b a r  p u b lic a tio n
 o t h e r  ( d e s c r ib e )

c . H o w  is  Ih e  p u b l ic  in fo rm e d  a b o u t  a t t o r n e y s  w h o  h a v e  b e e n  
d i s c ip l in e d ?
 n o t ic e  p r in te d  in  b a r  p u b l ic a tio n
 n o t ic e  p u b l is h e d  In a r e a  n e w s p a p e r s
 n o t ic e  s e n t  to  a r e a  n e w s p a p e r s
 o th e r  ( d e s c r ib e )

d . D o e s  p u b l ic  n o tif ic a t io n  a p p ly  o n ly  to  p u b lic  d is c ip l in e ?  
Y e s  □  N o  □

(3 D i s t i n g u i s h i n g  C h a r a c t e r i s t i c s

A re  y o u  a w a r e  o (  a n y  c o m p o n e n t s  o l  y o u r  s y s te m  th a t  m a k e  it 
s ig n ilic a n lly  d i f f e re n t  Iro m  t h o s e  in  o th e r  p l a c e s ?  ( S u c h  a s  a  
s y s te m  l h a t  Is  n o t  s ta t e w id e  b u t  r e g io n a l  o r  lo ca l, p ro v is io n s  lo r 
a u to m a t ic  d i s b a r m e n t ,  ju ry  tr ia ls ,  e tc .  Y o u  m a y  w is h  to  u s e  Ih e  
A BA M o d e l R u le s  a s  a  s ta n d a r d  o l  c o m p a r is o n  )

(3 E n f o r c e m e n t
( I I  y o u r  a g e n c y  c o m p i l e s  a  y e a r - m id  r e p o r t  w h ic h  c o n t a in s  

t h e  in fo r m a t io n  r e q u e s t e d  m  t h e  In l lo w m q  Q u e s t io n s  p l e a s e  

l e e l  t r e e  to  e n c l o s e  a  c o p y  o l  t h e  r e p o r t ,  m  i ie u  u t a n s w e r in g  

th e  lo l t o w m g  )

D o  y o u  k e e p  r e c o r d s  o n  Ih e  e n f o r c e m e n t  o l  y o u r  d isc ip lin a ry  
r u le s ?  Y e s  CJ N o  L I

a  H o w  m a n y  c o m p la in t s  d id  y o u  r e c e iv e  in 1983’ ___
In  1984’ ___

b . H o w  m a n y  c o m p la in t s  d id  y o u  in v e s t ig a te  m  1983’ ___
In 1984’ ___

c .  D o  y o u  h a v e  a  b a c k lo g ?  Y e s  1.1 N o  L I
H o w  lo n g  is  i t?

d .  W h a t  i s  Ih e  a v e r a g e  a m o u n t  o l  l im e  it t a k e s  lo  c o m p le te  
w o rk  o n  a  c o m p la in t .  I ro m  its  r e c e ip t  to  h n a l  d i s p o s i t io n ?

e  H o w  m a n y  c a s e s  d o e s  y o u r  a g e n c y  n o w  h a v e  o n  its  d o c k e t  

th a t  a r e  m o re  th a n :
 9 0  d a y s  o ld    1 2 0  d a y s  o ld

 1 8 0  d a y s  o ld  3 6 0  d a y s  o ld

I 0 1  th e  c o m p la in t s  y o u  r o c e iv e d  in 1 9 8 4 , h o w  m a n y  r e s u l te d

in  d isc ip lin a ry  a c t i o n ?  ____
In 1 9 8 3 ’ ____

g  0 1  th e  l a w y e rs  m v e s l ig a l e d  in  1 9 8 4 , h o w  m a n y  r e s ig n e d
b e fo r e  d isc ip lin a ry  a c l io n  w a s  t a k e n ?  ____

In 1 9 8 3 ’  . . .

h  H o w  m a n y  l a w y e r s  w e r e  d isc ip lin e d  lor 
N o te  t y p e  o l  d i s c i p l i n e  a n d  a p p r o x im a te  n o . o l  e a c h  t y p e

 fa i lu re  to  r e p r e s e n t  c l i e n t  z e a lo u s ly  (w ith in  b o u n d s  o l  law )

. . .  fa i lu re  lo  p r o te c t  c l ie n t  c o n f id e n c e s

—  im p ro p e r  u s e  o f  c l ie n t  f u n d s

—  n e g le c t  o l c l i e n t ’s  c a s e

 c h a rg in g  e x c e s s i v e  l e e  to  c lien t

 c rim in a l a d  o u t s id e  a tto r n e y /c l ie n t  r e la t io n s h ip

 in -p e r s o n  s o lic ita tio n  o f  c l ie n ts

—  m is r e p r e s e n ta t i o n  o f  f a c t s  lo  c lie n t,  c o u r t  o r  th ird -p a r ty  

 ty in g  o n  b a r  a p p l ic a t io n

—  fa ilu re  to  p a y  b a r  d u e s

—  im p ro p e r  a d v e r t is in g

—  c o n ll ic l -o l- in ie re s t  

 le lo n y  c o n v ic t io n

—  o th e r s  (list)

O  S u g g e s t i o n s / P l a n s  f o r  c h a n g e

W h a t p r o b le m s  d o  y o u  s e e  in  y o u r  s l a t e ’s  s y s te m ?  W h a t 
i d e a s  d o  y o u  h a v e  lo r  im p ro v in g  it’  (W a y s  lo  r e d u c e  
b a c k lo g ,  w a y s  to  s im p lify  p r o c e s s ,  e tc .)

A re  t h e r e  a n y  p l a n s  o r  p r o p o s a l s  c u rre n tly  b e in g  c o n s id ­
e r e d  I o r  e t i a n g e s  in  D ie s y s t e m ?  W lia t a r o  th e y ?

D o  y o u  w is h  lo  r e c e iv e  a  c o p y  o l  o u r  s tu d y  r e s u l ts ?  
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H A LT
1 3 1 9  F  S I  . N . W , S u i te  3 0 0  

W a s h in g to n ,  D  C  2 0 0 0 4
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Appendix I I  State-By-State Survey Results

Agencies returned the ir answers to HALT'S questionnaire between A pril 1 9 8 5  and 
Janu a ry  1986 . For those agencies that did not respond, in  some Instances HALT s ta ff 
was able to get answers to the questions over the telephone. In  o ther cases, unretu rned 
o r uncompleted questionnaires were completed by s ta ff using p rev iou s ly  published 
m ateria ls , such as brochures, complaint fo rm s and procedura l ru les.

Each state has one discip linary agency, except New Y o rk  which has eight 
independently operated agencies. HALT sent questionnaires to a l l 58  agencies, o f which 
34  responded (including two New Y o rk  agencies).

In  Feb ruary and March o f 1988 , HALT telephoned each agency again to update the 
su rvey in form ation  about the stage at which they make case in fo rm ation  public (unde r the 
heading "cases made pub lic").
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Appendix 127 
Model Discipline M onitoring

HALT d ra fted this model legislation w ith exp lanatory notes to support our 
recommendation tha t every state should empower a commission to provide the 
public with objective, detailed In formation, by an Independent source, about the 
performance o f a state 's a ttorney discipline system. Only by having accurate, 
objective In form ation can the public make an intelligent evaluation o f how the 
system could be improved. HALT intends to use this model to urge states to create 
such independent commissions.
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MODEL LEGISLATION 
TO CREATE A MONITORING COMMISSION 

ON ATTORNEY DISCIPLINE
D ra fted  by HALT— An Organization o f Americans fo r  L e g a l Reform

Section 1. Creation; Composition; Purpose
a ) There Is created an A ttorney Discipline Monitoring Commission. The 

Commission appointments specified In Section 3 sha ll be made by no la te r than [two 
months a fte r the legislation's effective date].

b) The Commission sha ll consist o f five Commissioners, a t least th ree o f whom 
must be individuals who have never been members o f the State B a r o r admitted to 
practice law  before any court. The Commissioners sha ll serve w ithout compensation, 
but sha ll be reimbursed fo r  per diem and trave l expenses while engaged in Commission 
duties. To assist it In fu lfilling  its duties, the Commission sha ll h ire  a s ta ff, as specified 
In Section 3.

c) The Commission sha ll Investigate, m onitor, evaluate, and make reports and 
recommendations regarding a ll programs and processes fo r hand ling complaints about 
atto rney unresponsiveness, incompetence, fee disputes, and unethica l conduct,
Including, but not lim ited to:

1) e ffo rts  to educate the public and make consumers aware that the 
discipline system exists and how they can use It;

2 ) the kinds o f complaints registered w ith the State B a r, the 
Implementation o f ru les, standards and guidelines, and the extent to which complaints 
m ay be and are acted upon;

3 ) the speed with which complaints a re handled and decisions rendered;
4 )  the efficiency o f the system;
5 )  the courtesy shown to complainants throughout the process, and the 

leve l o f complainant satisfaction with the discipline process;
6 )  the openness o f the system and the extent o f public access to records 

and proceedings;
7 ) m atters o f procedural fa irness to a ll parties involved;
8 ) the adequacy o f program  staffing and funding, and the discip linary 

s ta ff's  evaluation o f the system 's performance;
9 ) consistency and appropriateness in applying sanctions, discipline, 

remedies, and re fe rra ls  to program s o r agencies outside the discipline system ; and
10 ) the State B a r's  cooperation with and the extent o f regu latory activity 

by other governmental entities charged with enforcing re lated laws and regulations that 
a ffect members o f the State Bar.

d) A ll records and meetings o f the Commission sha ll be open to the public. The 
Commission sha ll take reasonable steps to encourage public attendance at its meetings 
and provide opportunities fo r  public input.
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a) At its f irs t  meeting, the Commissioners sha ll elect one o f its nonattorney 
members as its Chairperson. The Chairperson sha ll assure that the Commission meets 
to consider and act upon the proposed findings and recommendations o f its s ta ff at least 
once every  s ix  months.

b ) Reports and recommendations o f the Commission must be approved by a 
m ajority o f Commissioners. Individual Commissioners may issue separate o r dissenting 
statements at the ir discretion.

c) The Commission sha ll issue its firs t w ritten report o f p re lim inary findings, 
conclusions, and recommendations to the Legislature by no la te r than [twelve months 
a fte r the legislation's effective date], and make fu rth e r such reports to the Legislature 
once every s ix  months the rea fte r during its period o f operation.

d) The Commission and its s ta ff shall be available fo r  o ra l reports and provide 
copies o f a ll w ritten reports to the State Bar, the State Supreme Court, and the 
Chairpersons o f interested committees o f the Legislature, and assure that sufficient 
copies o f its reports are reproduced to be available to the public and the media.

e) The State B a r sha ll cooperate with the Commission and its s ta ff, but neither 
the Commission n o r its s ta ff sha ll exercise any decision-making authority ove r the State 
B a r's  operations o r sta ff.

f )  The State B a r sha ll provide to the Commission and its s t a f f : '
1 ) access to Grievance Committee hearings, and a ll case data, 

in formation, and files, in unsanitized fo rm ; and
2 ) advance notice o f and access to a ll meetings o f the State Ban o r its 

subsidiary bodies re la ting  to any topics which the Commission is charged with 
monitoring, Including closed meetings and executive sessions.

g) The Commission and its s ta ff sha ll comply with the State B a r's  policy o f 
keeping the names o f complainants and respondents confidential.

Section 8. Duties of Commission an 1 Its Staff; Duties of State Bar

Section 3. Appointment and Qualifications o f Commissioners; H iring o f S ta ff
a ) The three nonattorney membors o f the Commission sha ll be appointed as 

fo llow s:
1 ) The A ttorney General sha ll appoint one Commissioner who represents 

and has demonstrated experience working on beha lf o f consumers o f legal services on 
discipline-related concerns;

2 )  The Chairperson o f the Senate [Committee w ith Jurisdiction over 
consumer a ffa irs ] sha ll appoint one Commissioner who represents and has 
demonstrated experience advocating on behalf o f consumer concerns in general;

3 )  The Chairperson o f the House [Committee with ju risd iction over 
consumer a ffa irs ] sha ll appoint one Commissioner who has demonstrated experience 
advocating the public interest in the fie ld  o f occupational regulation.

b) The other members o f the Commission sha ll be appointed as fo llow s:
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1 ) The Chief Justice o f the Supreme Court sh a ll appoint one Commissioner 
who has demonstrated experience In the actual operation o f law yer discipline 
procedures and the application o f the ethical ra le s  that app ly to the legal profession ;

2 )  The Governor sh a ll appoint one Commissioner who has demonstrated 
knowledge and scholarsh ip In the fie ld  o f law yer discipline, ethics, and competence.

c) In  the event that a Commissioner Is unable to serve fo r  he r o r his entire 
term , the o ffic ia l who appointed that Commissioner shall appoint a replacement to f i l l  
the vacancy fo r  the unexp lred portion o f the term .

d) The Commission sha ll h ire  fo r  reasonable compensation an Executive 
D irector. The Commission sha ll advertise the availab ility o f the Executive D irector 
position, interviews the applicants, and h ire the successful applicant by no la te r than 
[fou r months a fte r the legislation's effective date]. The successful applicant sha ll have 
Investigative experience, be fam ilia r with State laws and procedures, and be fam ilia r 
w ith the ru les and procedures o f agencies that regulate matters bearing on consumer 
protection. The Commission sha ll supervise the Executive D irector and has the 
authority to dismiss and replace h e r o r him  upon a m a jo rity  vote o f the Commissioners.

e) Tho Executive D irector sha ll h ire for* reasonable compensation two 
Investigative Assistants and one Adm inistrative Assistant. The Executive D irector sha ll 
advertise the availab ility o f these positions, interview  the applicants, and h ire the 
successful applicants by no la te r than [six months a fte r the legislation's effective date]. 
The Executive D irector sh a ll supervise these employees, and has the au thority  to 
dismiss and replace them at he r o r his discretion.

Section 4 . E ffec tive  Date; Period  o f Operation; Sunset
a ) This Act sh a ll take effect [at the next usual effective date fo r  legislation 

enacted In the most recent legislative session].
b ) The Commission sha ll m onitor and issue reports on a continuing basis [fo r a 

period o f three yea rs  from  the date o f the Commission's f irs t  report].
c) This statute sha ll rem ain In effect on ly  until [the date specified In Section 

4 (b )] , and on that date is repealed, unless a la te r enacted statute, which is enacted 
before [the date specified In Section 4 (b )], extends that date.

Section 8. Ponding o f Commission Activities
a) On o r before [the legislation's effective date], and annua lly  on that date ,.

through [the Act's two yea r ann iversary ], the Board o f Governors o f the State Bar ah a ll •_ *
transm it the sum o f one hundred thousand do lla rs ($4O0,Q0OT~to the State Comptroller,
who sha ll tra n s fe r that sum to the state treasu ry  to ca rry  out the purposes o f this Act.

b ) There is hereby appropriated annua lly through [the Act's two y ea r 
anniversary ] an additional two hundred thousand dollars ($20O ;0G 0) from  the state 
t i i t t w y  to ca rry  out the the purposes o f this Act.
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EXPLANATORY NOTES

TO HALT'S MODEL LEGISLATION 
TO CREATE A MONITORING COMMISSION ON ATTORNEY DISCIPL INE

Legislative Intent
In  most (3 3 )  states, the on ly agency with the au thority  to regulate lawyers and 

handle client complaints is the state bar association, which is accountable on ly to the 
state's highest court. In  the other states, the state supreme court appoints the 
governing board o ffic ia ls who oversee the agency. A lthough this set-up is technically 
independent o f the state bar, the bar exerts considerable Influence over who aits on the 
discip linary governing board, who runs the system, and how complaints are processed. 
Whether b a r contro l is de Jure o r de facto, in  both cases the state bar exercises contro l 
over attorney discipline.

•typically, these agencies have dismal consumer protection records —  they 
dismiss the overwhelm ing m ajo rity  o f complaints, take fo re v e r to act on complaints, and 
in the end ra re ly  Impose serious sanctions. Nationally, rough ly 98%  o f a ll complaints 
are dismissed with no public discipline imposed. Yet, because they operate in almost 
to ta l secrecy, the public they are supposed to be protecting has no way to know fo r  sure 
whether these agencies are in fact dismissing valid complaints. The few  independent 
Investigations tha t have been done, however, have revea led substantia l problems.

Public outcry has often forced state bars to set up the ir own study commissions 
and even to make some re fo rm s. These e ffo rts , however, have ra re ly - had credibility 
w ith the public o r made any re a l difference in responding to consumers' concerns, 
p rim a rily  because the study commissions themselves a re  dominated by lawyers w ith 
token, i f  any, public participation (again, often operating in secret). And i f  any re fo rm s 
are proposed, they tend to be on ly cosmetic.

Bar-contro lled disciplin a ry  agencies routine ly claim that they are doing a good Job, 
whereas consumers and groups like HALT claim that these agencies a re  serving 
consumers poorly .

The intent o f this model legislation is to provide the public w ith objective, detailed 
in form ation , gathered over a three-year period by an independent source, about the 
perform ance o f a state 's attorney discipline system. Only by having accurate, objective 
in form ation can the public make an intelligent evaluation o f whether that system 
adequately serves consumers' needs and debate whether and how the system could be 
improved.

Section-by-Section Exp lanation 
Section 1. Creation; Composition; Purpose

This legislation is modeled after Chapter 1114 (SB 1 5 4 3 ), CAL. BUB. & PROP. CODE 
§ 6 0 8 6 .9  (Deerlng 1 9 8 6 ), enacted by the Californ ia Legislature in 1986 . A key difference, 
however, exists between that legislation and HALT'S model. C a lifo rn ia 's legislation 
provided fo r  the appointment o f one Individual to serve as "B a r M onitor," whereas this 
legislation calls fo r  the creation o f a five^ member Commission.

Despite certain logistical advantages o f appointing a single individual, HALT opted 
to create a Commission fo r  two main reasons. F irst, the appointment o f severa l 
individuals instead o f Just one increases the expertise and resources o f the "M onitor." 
Five individuals can bring varied  backgrounds and viewpoints to the task , a va rie ty  
un like ly  to be found in one individual.



More Important, although the particu la r Individual selected by the C a lifo rn ia  
A tto rney General was viewed by consumers as an excellent choice, consumers cannot 
re ly  on such excellent appointments In every  state. I f  an ind ividual who Is passive o r 
even hostile to  consumer interests 1s selected, the legislation Is un like ly  to produce a 
use fu l Investigation In which the public can have confidence. HALT thought that the 
Commission structu re better ensured that the public Interest would be served by the 
legislation.

The Act mandates that the m a jo rity  o f Commissioners be non lawyers. Because 
the purpose o f the Act Is to conduct an In d e p e n d e n t  exam ination o f the b a r's  consumer 
protection activities, It Is v ita l that those being regulated and those doing the regulating 
—  lawyers —  not be able to contro l Investigatory decisions o r Commission 
recommendations. Therefo re , at least three Commissioners m ust be nonlawyers, 
although there Is no requirement that the remaining vacancies be filled  by members o f 
the bar.

The Commission's f irs t  purpose Is to make a detailed lnvestlga,'*m  and repo rt o f 
a t least ten facets o f a ll the b a r's  program s and operations fo r  dealing with consumer 
complaints about law yers. Based on these findings, the Commission Is expected to 
evaluate the agency's perform ance and make recommendations fo r  Improvement. 
Assuming tha t re fo rm s a re  adopted, the Commission must then m on ito r and evaluate 
the Impact o f re fo rm s, and make fu rth e r recommendations, as appropriate.

The Commission Is a public entity convened to conduct a public inqu iry  Into the 
system . Therefo re , a ll meetings and records o f the Commission are open to the public. 
Fu rther, the Commission Is required not on ly to perm it public participation, but to take 
reasonable steps to e n c o u r a g e  public attendance at Its meetings and public Input Into Its 
decisions.

Reasonable steps to encourage public attendance might Include holding meetings 
on weekends, sending advance notices o f meetings to public In terest organizations, 
posting notices in selected public places and places where clients o f lawyers would like ly  
be found, and placing ads o r free  announcements in newspapers. Reasonable steps to 
perm it public Input might include the holding o f public hearings on proposed 
recommendations, publishing proposals In the s ta te ’ s reg ister and seeking w ritten 
comments from  the public, o r perm itting the public to speak d irectly  to the Commission 
at its meetings.

Section S. Duties o f Commission and Its  S ta ff; Duties o f State B a r
At a m inimum , the Chairperson o f the Commission Is responsib le fo r  assuring 

tha t the Commission meets at least once eve ry  six months to consider and act upon the 
s ta ff's  proposed findings and recommendations. Nothing in the Act prevents the 
Commission from  delegating other duties to the Chair o r to the s ta ff.

The Act spells out the process fo r  making decisions and Issuing reports. In  
keeping with the sp irit o f encouraging public participation, the Commission and its s ta ff 
should attempt to In form  the public, as well as the specified offic ia ls , about its findings 
and recommendations. Fo r this reason, w ritten reports should be made fre e ly  available 
to the public and the media.

A fu l l and open investigation o f the complaints process w ill require fu l l 
cooperation from  the B a r and Its sta ff. The Act thus requires the B a r to cooperate, and 
to grant the Commission and its s ta ff fre e  access to re levan t documents and 
proceedings. As p a rt o f th is Investigation, the Commission s ta ff m ay wish to Interview  
the B a r's  s ta ff about the ir views. But, access to B a r s ta ff, documents, and meetings
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does not give the the C o m m i s s i o n  staff a n y  decision-making authority over the Ban's 
staff a n d  operations.

H A L T  strongly objects to the policy of m o s t  agencies to k e e p  the identities of the 

complaining clients a n d  the respondent attorneys confidential. But, as long as this Is 

the policy, the C o m m i s s i o n  a n d  its staff are required to abide b y  It In the course of 
p erfo r m i n g  their duties.

8ectlon S. A p p o i n t m e n t  a n d  Qualifications of Commissioners; Hiring of Staff

T h e  appointments process Is designed to Increase the likelihood of a  truly 
Independent Investigation that addresses c onsumers' concerns. First, as to w h o  m a k e s  
t h e  a p p o in tm e n t s , the p o w e r  la decentralized so as to assure that n o  one person's views 
d o m i n a t e  the C o m m ission. All three b ran c h e s  of g o v e r n m e n t  participate In m a k i n g  the 
appointments. Second, to increase the C o m m i s s i o n ' s  accountability to ths public, at 

least four of the five C o m m i s s i o n e r s  are to be appointed b y  publicly-elected officials.

Third, the specific officials Identified In the A c t  to m a k e  a p p ointments w e r e  
selected because of their likely familiarity with people w h o  h a v e  the requisite 

qualifications. For example, because they are lobbied b y  c o n s u m e r  advocates, the 
Chairs of the legislative c ommittees with Jurisdiction over c o n s u m e r  matters are likely 
to be familiar with c o n s u m e r  advocates. In a n y  given state, h o w e v e r ,  because of 

politics or the particular individuals involved, it m a y  m a k e  sense to alter the appolnters.

T h e  s a m e  concern for a n  independent, effective Investigation m o t ivated H A L T ' S  
choice of w h o  s h o u ld  be  a p p o in t e d . E v e n  w h e n  agencies h a v e  included public m e m b e r s  
o n  their committees, too often these m e m b e r s  h a v e  h a d  n o  experience" dealing w i t h  
c o n s u m e r  concerns. A s  a  result, they h a v e  b e e n  ill-equipped to represent c o n s u m e r s '  
viewpoint a n d  thus largely ineffective. In contrast, this legislation requires the three 
n o n a ttorney m e m b e r s  to h a v e  a  firm grounding In three areas of c o n s u m e r  protection: 
attorney discipline, occupational regulation, a n d  c o n s u m e r  concerns in general. T h e  

qualifications of the other t w o  C o m m i s s i o n e r s  are designed to bring to the C o m m i s s i o n  
k n o w l e d g e  a n d  expertise in l a w y e r  ethics a n d  attorney discipline.

B e c a u s e  the C o m m i s s i o n e r s  are likely to be b u s y  wit h  their other Jobs a n d  are 
u n c o m p e n s a t e d ,  it is vital that the C o m m i s s i o n  h a v e  a  staff to conduct the actual 
Investigation a n d  to prepare the reports. T h e  Executive Director m a y  but n e e d  not be a  
lawyer, a n d  m u s t  h a v e  the relevant experience e n u m e r a t e d  In the Act. To  facilitate the 
Director's w o r k  a n d  enable the C o m m i s s i o n  to "be" m a n y  places at once, the A c t  
provides for the hiring of additional staff supervised b y  the Executive Director.

Section 4. Effective Date; Period of Operation; Sonaet

T h e  period of operation contemplated b y  Act is three a n d  o n e  half years, w i t h  the 
first six m o n t h s  allocated for start-up tasks, thereby permitting the C o m m i s s i o n  to h a v e  
three full years for investigation a n d  reporting. After this time, the C o m m i s s i o n  will 
sunset out of existence. U s i n g  the Act's effective date as the base f r o m  w h i c h  the 
other deadlines are calculated, the timeline Is as follows:

Start-up: T w o  m o n t h s  after effective date, n a m e d  officials appoint Commissioners; the 

C o m m i s s i o n  t h e n  h a s  t w o  m o n t h s  to hire a n  Executive Director; a n d  the Executive 
Director t h e n  h a s  t w o  m o n t h s  to hire the rest of the staff.

First Repo r t : F r o m  the time the staff is hired, it h a s  six m o n t h s  before the first report 

is due. Within this time, the staff m u s t  begin its investigation a n d  propose preliminary 
findings; the C o m m i s s i o n  m u s t  m e e t  to consider a n d  vote o n  the staff's proposals; a n d  

the staff m u s t  b e  given time to produce a  report of the C o m m i s s i o n ' s  findings. Thus,
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there la n o  expectation that the first report be at all conclusive, either as to e x a m ination 

of s y s t e m  operations or r e c o m m e n d a t i o n s  for reform.

Successive R e p o r t s : Successive reports are d u e  e v e r y  six m o n t h s  thereafter, with the 

final report d u e  three years after the deadline for the C o m m i s s i o n ' s  first report. It is 

expected that the C o m m i s s i o n  Itself will m e e t  at least e very six m o n t h s  a n d  in a d v a n c e  

of report deadlines so that the staff h a s  e n o u g h  time to pi spare reports o n  the 

C o m m i s s i o n ' s  decisions.

Obviously, all of these deadlines c a n  a n d  should be adjusted to m e s h  with the 

state's legislative schedule. It w o u l d  be  desirable, for example, to time the reports for 
w h e n  the legislature is in session or to permit legislative action o n  the C o m m i s s i o n ' s  
r e c o m m e n d a t i o n s ,  if appropriate. T h e  deadline explanations within brackets c a n  be 
replaced b y  particular dates.

Sections. Funding o f  Commission Activities
H A L T  d e t e r m i n e d  that the m i n i m u m  a n n u a l  budget n e e d e d  to i m p l e m e n t  the 

legislation w a s  a r o u n d  $ 3 0 0,000. It is contemplated that roughly half of thi.g a m o u n t  will 
be n e e d e d  for staff salaries a n d  benefits, a n d  the other half is for travel, printing, a n d  
o v e r h e a d  costs cf the staff a n d  the Commission. Obviously, the budget c a n  be adjusted 
b a s e d  o n  available resources a n d  other variables.

T h e  C o m m i s s i o n ' s  funding c o m e s  f r o m  t w o  sources: o n e  third f r o m  the state b a r  

association a n d  t w o  thirds f r o m  the state treasury. This financing a r r a n g e m e n t  is m o s t  
appropriate for states in w h i c h  bar m e m b e r s h i p  is required a n d  w h e r e  .the disciplinary 
a g e n c y  is directly operated b y  the bar. Because, in these states, the lawyer-funded b a r  
claims to b e  a  public a g e n c y  serving a  public function, it m a k e s  sense for it to help 
finance the C o m m i s s i o n ' s  work.

In states wit h  different set-ups, however, these provisions w o u l d  probably n e e d  

to be modified to c o m p o r t  with state traditions a n d  circumstances. In states w h e r e  the 
disciplinary a g e n c y  is theoretically independent of the bar, the judicial branch's 
appropriation is another potential source of funds.
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A p p e n d i x  I V  
C h r o n o l o g y  o f  C a l i f o r n i a  ' R e f o r m s '

T h e  following chronology w a s  p r e p a r e d  to a c c o m p a n y  H A L T  —  S a n  Diego 

testimony, C o n s u m e r  P e r s p e c t i v e  o n  R e f o rm  o f  C a l i f o r n ia ' s  A t t o r n e y  D is c ip l in e  S y s t e m ,  

presented o n  October 20, 1987, at a H A L T  sponsored public hearing o n  California's 

attomey-dlsclpline system. It w a s  also presented at a California State B a r  hearing o n  

attorney discipline held October 29, 1987, in Los Angeles.

T h e  chronology demonstrates that the public h a s  relied repeatedly o n  the California 

State Bar's promises to Institute refv..'ms that w o u l d  resolve p r o b l e m s  that h a v e  plagued 

the s y s t e m  for m a n y  years, yet the probl e m s  continue to persist and, In s o m e  In s tances, 

to b e c o m e  worse, largely because the "reforms" failed to address the fatal flaw —  conflict- 

of-interest Inherent In self-regulation.





CHRONOLOGY:
Seventeen Years of Attorney Discipline "Reform” in California

1970

1976

1977

1983
S u m m er

N o v e m b e r

1984
M arch

1985
M arch

S ep tem b er

S ep tem b er

F all

O c t./N o v .

N o v e m b e r

A m erican  B a r  A ssocia tion 's b lue-ribbon  C om m ission , cha ired  by fo rm er S u p rem e  
C o u rt Ju stice  T o m  C lark, issues re p c n  ca lling  U .S. a tto rn ey  d isc ip lin e  sy stem s 
"scan d alo u s."

L eg isla tion  in troduced  to  require C alifornia B ar B oard o f  G overnors to  in c lu d e  six 
no n law y er m em bers. T he bar, attem pting  to  h ead  o f f  leg isla tion , o pens B o ard  
m eetings to  the pub lic  for the first time. D esp ite  bar lobby ing , leg isla tu re  p asse s  
b ill requ iring  non law yer m em bers.

N o n law y cr m em bers o f  B ar B oard  push fo r co n su m er p ro tec tions, in c lu d in g  
req u irin g  w ritten  fee  agreem ents betw een law yers and clients. O ne B oard  m em b er 
an g rily  responds, "The S tate E a r is  not a co n su m er p ro tec tion  agency!"

H u g e b ack log  o f  d iscip linary  cases "discovered" by d isc ip lina ry  agency , so m e  
as m u ch  as 10 years old.

B ar appo in ts  S ubcom m ittee on E xped iting  the D isc ip lin ary  P ro cess '(a .k .a ., th e  
C o y le  C om m ission) to  recom m end w ays to  red u ce  the back log .

C o y le  R eport docum ents backlog o f  2 ,306  cases aw aiting  investigation ; 
reco m m en d s, am ong  o ther th ings, adding  s ta ff and  funds to  th e  O ffice  o f  T ria l 
C ounsel and  creating  a M aster C alendaring  System .

S ep tem b er B ar pu ts  C o y le  C om m ission  recom m endations in to  effect.

San Francisco Examiner publishes H A L T -aw ard  w inning  investiga tive  se r ie s  —  
"T he B rotherhood" —  on C alifo rn ia  attorney d isc ip lin e  system ; in d ic ts  sy s tem  
as slow , len ien t and  secretive."

Independen t repo rt by  L cs A ngeles po lice com m ai. ;er M ark  K ro ek cr 
recom m ends creating  an O ffice o f  Investigation heaa^d  by a n o n law y er as a  
m ean s o f  so lv ing  backlog  p rob lem . B ar en d o rses K ro ek er re co m m en d a tio n s .

L eg isla tu re , d issa tisfied  w ith  bar efforts to  red u ce  backlog , re fu ses  to  p ass  b ill 
au tho riz ing  B a r to  co llec t dues fro m  law yers.

"W e w ill to lera te  no th ing  bu t success in dea ling  w ith  this [d iscip linary] 
p rob lem ." — Joe Gray, Chair, Bar Committee on Admissions & Discipline.

B ar seeks special leg islative session for passage o f  bar dues b ill: den ied . S eek s  
in terven tion  by S uprem e C ourt: denied.

B ar enacts  m ore re fo rm s, includ ing  guidelines fo r  penalties.
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D ecem b er B ack lo g  o f  6 -roonth-o ld  d isc ip line  cases re ach e s  2 ,345 . B ar an n o u n ces  it w ill 
s ta n  re d u c in g  back log  by d ism issing  m o re  cases  w ithou t in v estig a tio n .

1986
Ja n u a ry

M ay

J u n e

J u n e

S ep tem b er

1987
Ja n u a ry

J u n e

S ep te m b e r

O c to b e r

Sen. R o b ert P resley  (D -R iverside) in tro d u ces  b ill to  rem o v e  th e  d isc ip lin e  sy stem  
from  co n tro l o f  B ar. B ai J u s s  bill passes.

B ack lo g  o f  6 -m onth-o ld  d iscip line co m p la in ts  clim bs to  2 ,810— "the h ig h est in  
m em o ry ,"  say s  C o y le  C om m ission .

"T hese n ew  ru les a re  w o rk in g . . . .  [T ]ran sfe rrin g  d isc ip lin e  to  so m e 'in d ep en d en t 
s tate  ag en cy ' is, at th e  least* p rem ature."  —  Bar President David Heilbron writing 
in C a lifo rn ia  L aw yer-

U n d e r h eav y  lo b b y in g  from  the B ar, P resley  bill is  am ended  to  le t th e  b a r k ee p  
the  d isc ip lin e  system  b u t create  oversigh t p o sitio n , "B ar M o n ito r,"  in  A tto rn ey  
G en era l's  o ffice . A m en d ed  bill is en ac ted  o v e r h eavy  B a r  o p p o sitio n .

Sen. P resley  ho ld s p ress  con ference  to  hail s ig n in g  o f B a r  M o n ito r  b ill. H A L T , 
o th er co n su m e r g ro u p s p rom ise  n o t to  end  v ig ilance .

R o b ert F e llm cth  o f  U n iv ers ity  o f  S an  D ieg o 's  C en te r fo r  P u b lic  In te re s t L aw  
ap p o in ted  B a r  M onito r.

B a r M o n ito r p u b lish es  first report, d o cu m en ts  w id esp read  and  se r io u s  p ro b lem s 
w ith  h o w  th e  sy s tem  w orks.

A tto rn ey  G enera l Jo h n  V an  d e  K am p  d e liv ers  ad d ress  to  B ar 's  an n u a l m ee tin g , 
ad v o ca tes  u se  o f  adm in istra tive  law  ju d g es  in  d isc ip lin e  system .

"It’s tim e  fo r o u r  c ritic s  to  step  back  and le t the system  w e  are d es ig n in g  and  
im p ro v in g  to  take  ho ld . T h e  jo b  is ge tting  d o n e , ju s t  g iv e  u s  a re a so n ab le  a m o u n t 
o f  tim e to  d o  i t " — New Bar President Terry Anderlini, addressing Bar's annual 
meeting.

© H A LT , 1987 
1319  F  St. N W , Suite 300 
Wash ing ton , D C  20004  

(2 0 2 )  3 4 7 -9 6 0 0
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A b o u t  H A L T

H a l t — A n  Organization of A m e r i c a n a  for Legal B e f o r m  la a  national nonpartlaan public 

lntereet g r o u p  of m o r e  t h a n  1 5 0 , 0 0 0  m e m b e r s .  It Is dedicated to enabling all people to 

dispose of their legal affairs simply, affordably a n d  equitably. T h r o u g h  education a n d  

advocacy, H A L T  p u rsues a n  ambitious p r o g r a m  to I m p r o v e  the quality, reduce the cost 

a n d  Increase the accessibility of the civil justice system.

M a n y  m e m b e r s  Join H A L T  because of their concern about l a w y e r  regulation. In 

1 9 8 7  alone, H A L T  received approximately 9 0 0  letters f r o m  c o n s u m e r s  seeking help with a 

p r o b l e m  w it h  a  lawy e r  or complaining that their state's attomey-discipllne s y s t e m  failed to 

take adeq u a t e  action o n  their complaint.

H A L T  pursues a d v o c a c y  at the state a n d  federal levels. In addition to r e f o r m  of 

attorney discipline, H A L T  supports:

V  Developing standard do-it-yourself f o r m s  a n d  simplified procedures for routine 

legal m a t t e r s  s u c h  as wills, uncontested divorces a n d  simple ban.kmiptcies.

</ Creating p r o - c o n s u m e r  alternatives to the tort system, s u c h  as alternative 

c o m p e n s a t i o n  s y s t e m s  that guarantee swift a n d  fair c o m p e n s a t i o n  for those injured.

✓ R e f o r m i n g  "unauthorized practice of law" (UPL) rules w h i c h  forbid n o n l a w y e r s  

f r o m  handling e v e n  routine, uncontested matters a n d  w h i c h  limit consu m e r s '  options a n d  

m a k e  legal services unaffordable to m a n y .

T o  achieve its education goals, H A L T  publishes C it iz e n s  L e g a l  M a n u a ls  a n d  a n  

E v e r y d a y  L a w  S e r ie s  of brief legal guides to increase c o n s u m e r s ' ability to handle their 

o w n  legal affairs a n d  o e c o m e  I n f o r m e d  users of legal services. Written in easy-to- 

u n d e r s t a n d  language, these materials explain basic legal principles a n d  procedures, 

including step-by-step " h o w  to" instructions a n d  lists of other resources.

H A L T ' S  quarterly magazine, 7720 L e g a l  R e f o rm e r , is the only national periodical of 

legal r e f o r m  news. It informs readers about m a j o r  legal r e f o r m  d e velopments a n d  w h a t

83



the y  c a n  do to help. F o r  m e m b e r s  active in H A L T ' S  g r o w i n g  n e t w o r k  of c o m m u n i t y - b a s e d  

chapters, n e w s  of local activities is covered in a m o n t h l y  newsletter, F r o n t l i n e s .

H A L T ' S  activities are f u n d e d  b y  m e m b e r  contributions.
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J a n u a ry  3 0 , 1989

The H o n o r a b l e  Sam C o t t e n  
S p e a k e r  o f  t h e  H ou se  
A la s k a  S t a t e  L e g i s l a t u r e  
P .O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1
D e a r  M r .  S p e a k e r :
U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A la s k a  
C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a b i l l  r e g a r d i n g  p e n a l t i e s  
f o r  r e p e a t  t h e f t  o f f e n s e s .
T h i s  b i l l  c o r r e c t s  a  num ber o f  i n e q u i t i e s  i n  t h e  la w  g o v e r ­
n in g  r e p e a t  t h e f t  o f f e n s e s ,  w h ic h  p a s s e d  t h e  l e g i s l a t u r e  
l a s t  y e a r  a s  CSHB 461  ( J u d )  andi was s i g n e d  i n t o  law  a s  
c h .  1 3 3 ,  SLA 1 9 8 8 .  F o r  e x a m p le ,  u n d e r  t h a t  c u r r e n t  l a w ,  a 
p e r s o n  p r e v i o u s l y  c o n v i c t e d  tw i c e  o f  m is d em e a n o r  c o n c e a lm e n t  
o f  m e r c h a n d i s e ,  who i s  a g a i n  c h a r g e d  w i t h  c o n c e a lm e n t  o f  
m e r c h a n d i s e ,  i s  t r e a t e d  much m o re  h a r s h l y  t h a n  i f  t h e  p e r s o n  
h ad  p r e v i o u s l y  b e e n  c o n v i c t e d  t w i c e  o f  f e l o n y  t h e f t .  
S i m i l a r l y ,  a p e r s o n  c o n v i c t e d  tw i c e  o f  m is d em e a n o r  t h e f t ,  
who i s  a g a in  c h a r g e d  w i t h  t h e f t ,  i s  t r e a t e d  much m o re  
h a r s h l y  t h a n  i f  t h e  p e r s o n  h ad  p r e v i o u s l y  b e e n  c o n v i c t e d  
tw i c e  o f  f e l o n y  c o n c e a lm e n t  o f  m e r c h a n d i s e .
I n  o r d e r  t o  j u s t i f y  t h e  i n c r e a s e d  p e n a l t i e s  p r o v i d e d  by  
c h .  1 3 3 ,  SLA 1 9 8 8 ,  t h e  la w  m u s t  b e  f a i r l y  and  e q u i t a b l y
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The H o n o r a b l e  J a n  F a i k s  
A l a s k a  S t a t e  S e n a t o r  
P .O .  B ox  V
J u n e a u ,  A l a s k a  9 9 8 1 1  
D e a r  S e n a t o r  F a i k s :

On M onday , May 1 ,  1 9 8 9 ,  t h e  H ou se  w i l l  c o n s i d e r  CSHB
1 3 0 ( J u d ) ,  a b i l l  t h a t  m ake s  t e c h n i c a l  am endm en ts  t o  t h e  t h e f t  
s t a t u t e s .  T he  am endm en ts  a r e  n e c e s s a r y  t o  c o r r e c t  c o n s t i t u t i o n a l  
p r o b l e m s  i n  e x i s t i n g  la w  c r e a t e d  a s  a  r e s u l t  o f  l e g i s l a t i o n  t h a t  
p a s s e d  b o t h  h o u s e s  u n a n im o u s ly  l a s t  y e a r .  B e c a u s e  t h e  D e p a r tm e n t  
o f  Law h a s  s e r i o u s  c o n c e r n s  a b o u t  t h e  c o n s t i t u t i o n a l i t y  o f  o u r  
e x i s t i n g  t h e f t  s t a t u t e s ,  we a r e  h o p in g  t h a t  CSHB 1 3 0  ( J u d )  w i l l  
p a s s  t h i s  y e a r .

Any a s s i s t a n c e  y o u  c a n  p r o v i d e  i n  s c h e d u l i n g  a J u d i c i a r y
C om m it te e  h e a r i n g  on  t h i s  l e g i s l a t i o n  a t  t h e  e a r l i e s t  p o s s i b l e  
o p p o r t u n i t y  w o u ld  be  v e r y  much a p p r e c i a t e d .  O u r  c o n c e r n  a b o u t  
a d o p t i o n  o f  CSHB 1 3 0 ( J u d )  i s  s h a r e d  b y  r e p r e s e n t a t i v e s  o f  t h e  
A n c h o r a g e  P o l i c e  D e p a r tm e n t  who h a v e  b e e n  i n  f r e q u e n t  c o n t a c t  w i t h  
me a b o u t  t h e  p r e s s i n g  n e e d  f o r  t h i s  l e g i s l a t i o n .

F o r  y o u r  i n f o r m a t i o n ,  I  h a v e  p r o v i d e d  y o u  w i t h  c o p i e s  o f  
b a c k  up m a t e r i a l  p r e p a r e d  d u r i n g  t h e  H ou se  h e a r i n g s  on  CSHB 1 3 0  
( J u d ) . P l e a s e  l e t  me know  i f  y o u  h a v e  a n y  a d d i t i o n a l  q u e s t i o n s .

V e r y  t r u l y  y o u r s
DOUGLAS B . BA ILY

A s s i s t a n t  A t t o r n e y  G e n e r a l



ENHANCED CLASSIFICATION OF REPEAT THEFT OFFENSES 
C o m p a r is o n  o f  E x is t in g  L a w  a n d  C S IIB  1 30  ( J u d )

E X IS T IN G  S T A T U T E  C S H B  130

AS 11.46.220 - Concealment of Merchandise (A misdemeanor) 
Enhance Charge from B misdemeanor to A misdemeanor

IF
this offense is concealment of merchandise (B misdemeanor)

AND
the defendant has 2 prior convictions for:

N o  T h e f t  1 s t  (B  fe lo n y ) Y es
N o  T h e f t  2 d  (C  fe lo n y ) Y es
N o  T h e f t  3 d  (A m is d .)  Y es
N o  T h e f t  4 th  (B m is d .)  Y es
Y es C o n . m e r .  (C  fe lo n y ) Y es
Y es C o n . m e r .  (A  m is d .)  Y es
Y es C o n . m e r .  (B  m is d .)  Y es

AS 11.46.220 - Concealment o f Merchandise (C felony) 
Enhance Charge from A misdemeanor to C felony

IF
this offense is concealment of merchandise (A misdemeanor)

AND
the defendant has 2 prior convictions for:

N o T h e f t  1 s t  (B  fe lo n y ) Y es
N o T h e f t  2 d  (C  fe lo n y ) Y es

T h e f t  3 d  (A  m is d .)
N o - > $ 5 0 /< $ 5 0 0 Y es
N o - c r e d i t  c a rd Y es
N o - 3  B  m is d .  th e f t N o
Y es C o n . m e r .  (C  fc io n y ) C o n . Y es

m e r .  (A m is d .)
Y es - > 5 0 /$ 5 0 0 Yes
Y es - 3  B m is d .  th e f t N o

CLASSIFICATION CHART [Existing Law and CSHB130(Jud)] - Page 1



EXISTING STATUTE CSIIB 130

AS 11.46.140 - Theft 3d (A misdemeanor) 
Enhance Charge from B misdemeanor to A misdemeanor

IF
this offense is theft 4th (B misdemeanor)

AND
the defendant has 2 prior convictions for:

Y e s  T h e f t 1 s t  (B  fe lo n y ) Yes
Y es T h e f t 2 d  (C  fe lo n y ) Yes
Y e s  T h e f t 3 d  (A  m is d .)  Yes
Y es  T h e f t 4 th  (B  m is d .)  Yes
N o  C on . m e r .  (C  fe lo n y ) Yes
N o  C on . m e r .  (A  m is d .)  Yes
N o  C o n . m e r .  (B  m is d .)  Yes

AS 11.46.130 - Theft 2d (C felony) 
Enhance Charge front A misdemeanor to C felony

IF
this offense is theft 3d (A misdemeanor)

AND
the defendant has 2 prior convictions for:

N o  T h e f t 1 s t  (B  fe lo n y ) Yes
Y es T h e f t 2 d  (C  fe lo n y ) Yes

T h e ft 3 d  (A  m is d .)
Y es  - > $ 5 0 /< $ 5 0 0  Yes
Y e s  - c r e d i t  c a r d  Y es
N o  - 3  B  m is d .  th e f t  N o
N o  C on . m e r .  (C  fe lo n y ) Yes

C on. m er.. (A  m is d .)
N o  - > $ 5 0 /< $ 5 G 0  Y es
N o  - 3  B  m is d .  th e f t  N o

CLASSIFICATION CHART [Existing Law and CSHB130(Jud)] - Page 2



EXISTING STATUTE CSIIB 130

AS 11.46.120 -  Theft 1st (B felony)
Enhance Charge from C felony to B felony 

IF
this offense is theft 2d (C felony)

AND
the defendant has 2 prior convictions for:

Yes Theft 1st (B  fe lony) No
Yes Theft 2d (C  fe lony ) No
No Con. mer. (C  fe lony) No

CLASSIFICATION CHART [Existing Law and CSIIB130(Jud)] - Page 3
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D E P A H T M E N T  O F  L A W

C R I M I N A L  D I V I S I O N

A p r i l  2 5 ,  1 9 8 9

STEVE COWPER, GOVERNOR 

REPLY TO:
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P .O . BOX KC
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A N D  APPEALS 
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ANCHORAGE, ALASKA 99501-5993 

PHO NE : (907) 279-7424

T h e  H o n o r a b l e  Max G ru e n b e rg  
A l a s k a  S t a t e  R e p r e s e n t a t i v e  
P .O .  B ox  V
J u n e a u ,  A l a s k a  9 9 8 1 1
D e a r  R e p r e s e n t a t i v e  G r u e n b e rg :

The  J u d i c i a r y  C om m it te e  s u b s t i t u t e  f o r  HB 1 3 0  c o r r e c t s  
p r o b l e m s  ^ in t h e  t h e f t  s t a t u t e s  t h a t  w e r e  u n i n t e n t i o n a l l y  c r e a t e d  
l a s t  y e a r  b y  p a s s a g e  o f  C S H B 4 6 1 ( J u d ) , y e t  r e t a i n s  and  s t r e n g t h e n s  
t h e  e n h a n c e d  p e n a l t y  s t r u c t u r e  t h a t  was c r e a t e d  l a s t  y e a r .  
A l t h o u g h  t h e  a t t a c h e d  c h a r t  s e t s  o u t  t h e  e f f e c t  o f  t h e  c h a n g e s ,  i t  
m ay  b e  u s e f u l  t o  p r o v i d e  y o u  w i t h  t h e  b a c k g r o u n d  o f  t h i s  m e a s u r e .

L a s t  s e s s i o n ,  members o f  t h e  A n c h o r a g e  P o l i c e  D e p a r tm e n t  
e x p r e s s e d  t h e i r  f r u s t r a t i o n  w i t h  t h e  lo w  p e n a l t i e s  im p o se d  o n  
d e f e n d a n t s  c o n v i c t e d  o f  m i s d e m e a n o r  t h e f t s ,  e v e n  w h e re  a d e f e n d a n t  
h a d  a  s i g n i f i c a n t  r e c o r d  o f  t h e f t  c o n v i c t i o n s .  T e s t im o n y  was g i v e n  
i n  s u p p o r t  o f  t h e  b i l l  b y  an  A n c h o r a g e  p o l i c e  o f f i c e r  who s t a t e d  
t h a t  h e  h ad  b e e n  i n v e s t i g a t i n g  m i s d e m e a n o r  i  . ^ f t s  f o r  o v e r  a y e a r ,  
a n d  h ad  d i s c o v e r e d  t h a t  t h e  s am e  p e o p l e  w e re  b e i n g  r e p e a t e d l y  
a r r e s t e d  f o r  t h e f t  o f f e n s e s .  T h e  o f f i c e r  f e l t  t h i s  was b e c a u s e  t h e  
p e n a l t i e s  p r o v i d e d  f o r  t h e f t  w e r e  i n a d e q u a t e  a n d  s u g g e s t e d  t h a t  
e n h a n c i n g  t h e  c l a s s i f i c a t i o n  f o r  r e p e a t  t h e f t  o f f e n s e s  w o u ld  w o r k  
t o  d e t e r  t h e f t s .

The  l e g i s l a t u r e  r e s p o n d e d  t o  t h e  c o n c e r n s  r a i s e d  b y  t h e  
A n c h o r a g e  p o l i c e  and  u n a n im o u s l y  p a s s e d  C S H B 4 6 1 ( J u d ) . 
U n f o r t u n a t e l y ,  t h e  s t a t u t e  c o n t a i n e d  a n um be r  o f  i n t e r n a l  
c o n t r a d i c t i o n s  t h a t  w e re  n o t  d i s c o v e r e d  d u r i n g  t h e  c o m m it t e e  
h e a r i n g s .  A f t e r  p a s s a g e ,  t h e  D e p a r tm e n t  o f  Law c a r e f u l l y  e x am in e d  
t h e  s t a t u t e  a n d  d i s c o v e r e d  t h a t  a p e r s o n  w i t h  a  m o re  s e r i o u s  
c r i m i n a l  h i s t o r y  o f  t h e f t  may b e  c h a r g e d  an d  s e n t e n c e d  m o re  
l e n i e n t l y  t h a n  som eon e  who had  c o m m i t t e d  l e s s  s e r i o u s  t h e f t s .

F o r  i n s t a n c e ,  u n d e r  AS 1 1 . 4 6 . 1 3 0 ( a ) ( 4 ) ,  a p e r s o n  c an  b e  
c o n v i c t e d  o f  s e c o n d  d e g r e e  t h e f t  (C  f e l o n y ) , i f  t h e  p e r s o n  c om m its  
t h i r d  d e g r e e  t h e f t  and  h a s  two p r i o r  c o n v i c t i o n s  f o r  t h i r d  d e g r e e  
t h e f t  (A m is d e m e a n o r )  . B u t ,  an o f f e n d e r  who c om m its  t h e  e x a c t  same 
A m is d e m e a n o r  t h e f t  o f f e n s e  and h a s  tw o  p r i o r  c o n v i c t i o n s  f o r  f i r s t  
d e g r e e  t h e f t  (B  f e l o n y )  may n o t  be  c o n v i c t e d  o f  s e c o n d  d e g r e e
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The a g g r a v a t e d  c o n c e a lm e n t  o f  m e r c h a n d i s e  p r o v i s i o n s  a r e  
a l s o  p r o b l e m a t i c .  The s t a t u t e  a g g r a v a t e s  a t h i r d  m is d e m e a n o r  
c o n c e a lm e n t  o f  m e r c h a n d i s e  t o  a f e l o n y .  H ow e v e r ,  a p e r s o n  w i t h  a 
w o r s e  h i s t o r y  o f  t h e f t  who t h e n  c om m it s  t h e  e x a c t  same c o n c e a lm e n t  
o f f e n s e  i s  g u i l t y  o n l y  o f  a  m is d e m e a n o r .  F o r  e x a m p le ,  a  p e r s o n  
p r e v i o u s l y  c o n v i c t e d  o f  a  f e l o n y  t h e f t  o f  j e w e l r y  ( t h a t  i s ,  s om eon e  
who c o m p l e t e s  t h e  t h e f t  o f f e n s e s )  c a n  o n l y  b e  c h a r g e d  w i t h  a 
m is d e m e a n o r  f o r  a  s u b s e q u e n t  m is d e m e a n o r  c o n c e a lm e n t  c h a r g e .  
H ow e v e r ,  a  m o re  i n e p t  t h i e f  who i s  r e p e a t e d l y  c a u g h t  b e f o r e  g e t t i n g  
t h e  p r o p e r t y  o u t  o f  t h e  s t o r e  i s  l i a b l e  f o r  f e l o n y  p e n a l t i e s .  T h i s  
schem e may v e r y  w e l l  b e  u n c o n s t i t u t i o n a l  a s  a  v i o l a t i o n  o f  e q u a l  
p r o t e c t i o n  ( t r e a t i n g  s i m i l a r l y  s i t u a t e d  p e r s o n s  d i f f e r e n t l y )  o r  due  
p r o c e s s  ( b e i n g  som ew ha t i r r a t i o n a l ) .

T he  f i n a l  p r o b l e m  r e l a t e s  t o  t h e  e f f e c t  o f  t h e  
l e g i s l a t i o n  on  o f f e n s e s  t h a t  a r e  s u b j e c t  t o  p r e s u m p t i v e  s e n t e n c i n g .  
U n d e r  e x i s t i n g  l a w ,  c e r t a i n  f e l o n y  t h e f t  o f f e n s e s  a r e  e n h a n c e d  f r o m  
a  C f e l o n y  t o  a  B f e l o n y .  H ow e v e r ,  s i n c e  a l l  f e l o n i e s  a r e  s u b j e c t  
t o  p r e s u m p t i v e  s e n t e n c i n g ,  t h e  e n h a n c e d  c l a s s i f i c a t i o n  f o r  s e l e c t e d  
f e l o n i e s  h a s  an  e f f e c t  t h a t  was u n i n t e n d e d  b y  t h e  s p o n s o r s  o f  l a s t  
y e a r ' s  l e g i s l a t i o n .  F o r  e x a m p le ,  u n d e r  c u r r e n t  l a w ,  a  t h i r d  
c o n v i c t i o n  f o r  a  C f e l o n y  t h e f t  o f f e n s e  w o u ld  b e  e n h a n c e d  t o  a B 
f e l o n y  a n d  t h e  p r e s u m p t i v e  s e n t e n c e  w o u ld  b e  s i x  y e a r s .  H ow e v e r ,  
an  o f f e n d e r  w i t h  tw o  p r i o r  c o n v i c t i o n s  f o r  f i r s t  d e g r e e  r o b b e r y  ( a n  
A f e l o n y )  o r  tw o  p r i o r  c o n v i c t i o n s  f o r  f i r s t  d e g r e e  b u r g l a r y  ( a  B 
f e l o n y ) , who was c o n v i c t e d  o f  C f e l o n y  t h e f t  w o u ld  n o t  b e  s u b j e c t  
t o  t h e  e n h a n c e d  c l a s s i f i c a t i o n  l a w ,  a n d  w o u ld  r e c e i v e  a  p r e s u m p t i v e  
t h r e e  y e a r  s e n t e n c e .

A l l  o f  t h e  p r o b l e m s  n o t e d  a b o v e  h a v e  b e en  c o r r e c t e d  i n  
CSHB 1 3 0 ( J u d ) . T h e s e  c h a n g e s  a r e  s u p p o r t e d  b y  t h e  A n c h o r a g e  P o l i c e  
D e p a r tm e n t ,  and  h a v e  b e e n  r e v i e w e d  a n d  a p p r o v e d  b y  S p e a k e r  C o t t e n .  
T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  e x p l a i n  t h i s  p i e c e  o f  c o r r e c t i v e  

• l e g i s l a t i o n .
V e r y  t r u l y  y o u r s ,
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SUBJECT :

TO:

FROM:

S e c t i o n a l  A n a l y s i s  o f  D r a f t  
SC S  CSHB 1 4 8 ( J u d ) ( R e v i s o r ' s  B i l l )

S e n a t o r  M i k e  S z y m a n s k i  
V i c e  C h a i r ,  S e n a t e  ^ d i c i a r y  C o m m i t t e e

D a v i d  R .  D i e r d o r f f  
R e v i s o r  o f  S t a t u t e s

T h i s  m e m o r a n d u m  d i s c u s s e s  S C S  CSHB 1 4 8  ( J u d i c i a r y ) ,  t h e  1 9 8 9  
r e v i s o r ' s  b i l l ,  a s  a d o p t e d  b y  t h e  S e n a t e  J u d i c i a r y  S u b c o m ­
m i t t e e  .

T h e  b i l l  w a s  p r e p a r e d  u n d e r  AS 0 1 . 0 5 . 0 3 6 ,  w h i c h  p r o v i d e s ,  i n  
p a r t ,  t h a t  t h e  r e v i s o r  o f  s t a t u t e s  s h a l l

. . . p r e p a r e  f o r  s u b m i s s i o n  t o  t h e  l e g i s l a t u r e  l e g i s ­
l a t i o n  f o r  t h e  c o r r e c t i o n  o r  r e m o v a l  o f  . . . d e f i ­
c i e n c i e s ,  c o n f l i c t s ,  o r  o b s o l e t e  p r o v i s i o n s ,  o r  t o  o t h ­
e r w i s e  i m p r o v e  t h e  f o r m  o r  s u b s t a n c e  o f  . . . t h e  s t a t ­
u t e  l a w  o f  t h i s  s t a t e .

T h e  c h a n g e s  m a d e  i n  CSHB 1 4 8 ( J u d i c i a r y )  b y  y o u r  s u b c o m m i t t e e  
w e r e :

T h e  a d d i t i o n  o f  b i l l  s e c s .  4 - 6 ,  r e l a t i n g  t o  t h e  B o a r d  
o f  P h a r m a c y .

T h e  a d d i t i o n  o f  b i l l  s e c .  3 2 ,  w h i c h  h a d  b e e n  s e c .  15  i n  
HB 1 4 8  a s  i n t r o d u c e d ,  r e l a t i n g  t o  p h y s i c a l  e x a m i n a t i o n s  
o f  s t u d e n t s .

T h e  d e l e t i o n  o f  t h e  r e p e a l  o f  AS 0 9 . 1 0 . 0 5 5  a n d  t h e  c o r ­
r e s p o n d i n g  d e l e t i o n  o f  w h a t  h a d  b e e n  b i l l  s e c .  5 i n  
CSHB 1 4 8 ( J u d i c i a r y ) .

A c h a n g e  i n  t h e  e f f e c t i v e  d a t e  o f  t h o s e  b i l l  s e c t i o n s  
r e l a t i n g  t o  t h e  n e w  c o r p o r a t i o n s  c o d e ,  t o  m a k e  t h e
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a m e n d a t o r y  s e c t i o n s  e f f e c t i v e  w h e n  t h e  n e w  c o r p o r a t i o n s  
c o d e  g o e s  i n t o  e f f e c t .

SUMMARY OF EFFECT
T o  a s s i s t  i n  u n d e r s t a n d i n g  t h e  d r a f t ,  I  h a v e  s u m m a r i z e d  t h e  
c o n t e n t s  b y  g r o u p i n g  s e c t i o n s  t h a t  h a v e  s i m i l a r  e f f e c t s .

S e c t i o n s  t h a t  d e l e t e  o r  r e p e a l  o b s o l e t e  p r o v i s i o n s : S e c -
t i o n s  7 , ~S~, 12  -  2 6 ,  3 5 ,  4 7  -  4 9 ,  5 5 ,  a n d  61 d e l e t e  o r  r e ­
p e a l  p r c  v i s i o n s  t h a t  h a v e  b e c o m e  o b s o l e t e  e i t h e r  t h r o u g h  t h e  
p a s s a g e  i f  t i m e  o r  o t h e r  l e g i s l a t i v e  a c t i o n .

S e c t i o n s  .. h a t  u p d a t e  o b s o l e t e  o r  a r c h a i c  p r o v i s i o n s ,  o r  i m ­
p r o v e  t h e  s t y l e  o f  t h e  s t a t u t e s : S e c t i o n s  3 -  6 ,  8 ,  2 8 ,  3 1 ,
3 4 ,  3 6  -  3 9 ,  4 2 ,  4 3 ,  4 6 ,  5 0 ,  5 2  -  5 4 ,  5 9 ,  a n d  6 0  s u b s t i t u t e  
n e w  p r o v i s i o n s  f o r  p r o v i s i o n s  t h a t  a r e  o b s o l e t e ,  a r c h a i c ,  o r  
o t h e r w i s e  o u t d a t e d ,  i n c l u d i n g  i m p r o v e m e n t s  i n  t h e  s t y l e  o f  
l a n g u a g e  f o r  p u r p o s e s  o f  c l a r i t y .

S e c t i o n s  t h a t  e l i m i n a t e  c o n f l i c t s  w i t h  o t h e r  l a w s : S e c t i o n s
2 ,  2 7 ,  3 0 ,  3 2 ,  3 3 ,  4 0 ,  4 4 ,  4 5 ,  5 1 ,  a n d  5 7  r e s o l v e  c o n f l i c t s  
b e t w e e n  l a w s  o r  o t h e r w i s e  h a r m o n i z e  l a w s  d e a l i n g  w i t h  t h e  
s a m e  s u b j e c t s .

S e c t i o n s  t h a t  c o r r e c t  e r r o r s  o r  o v e r s i g h t s : S e c t i o n s  1 ,  1 0 ,
T H  2 9 ,  4 1 ,  5 6 ,  a n d  5 8  c o r r e c t  e r r o r s  o r  o v e r s i g h t s  i n  
d r a f t i n g .

SECTIONAL ANALYSIS
S e c t i o n  1 .  T h e  a d d i t i o n  o f  " o r  d e l i v e r y "  t o  AS 0 4 . 1 6 . -  
0 5 1 ( b ) ( 1 )  b y  t h e  a m e n d m e n t  p r o p o s e d  i n  s e c .  1 c o n f o r m s  t h e  
l a n g u a g e  o f  t h e  p a r a g r a p h  t o  t h e  i n t r o d u c t o r y  l a n g u a g e  o f  
t h e  s u b s e c t i o n  a s  a m e n d e d  b y  s e c .  8 ,  c h .  1 5 6 ,  S L A  1 9 8 8 .  T h e  
n e e d  f o r  t h i s  c h a n g e  w a s  n o t e d  b y  t h e  D e p a r t m e n t  o f  L a w  w h e n  
t h e  1 9 8 8  A c t  w a s  r e v i e w e d  f o r  t h e  g o v e r n o r .

S e c .  2 . T h e  a m e n d m e n t  t o  AS 0 5 . 0 5 . 0 3 0 ( c )  p r o p o s e d  i n  t h i s  
s e c t i o n  w o u l d  r e m o v e  a  c o n f l i c t  w i t h  t h e  p r o v i s i o n s  o f  
AS 0 5 . 1 0 . 1 1 0 .  E x i s t i n g  AS 0 5 . 0 5 . 0 3 0 ( c )  r e q u i r e s  t h a t  a  m e m ­
b e r  o f  t h e  a t h l e t i c  c o m m i s s i o n  a t t e n d  e v e r y  b o x i n g  a n d  
w r e s t l i n g  e v e n t .  H o w e v e r ,  AS 0 5 . 1 0 . 1 1 0  p r o v i d e s  f o r  t h e  
a p p o i n t m e n t  o f  o f f i c i a l  i n s p e c t o r s  t o  a t t e n d  i n  t h e  a b s e n c e  
o f  a  m e m b e r  o f  t h e  c o m m i s s i o n .  T h e  a m e n d m e n t  w o u l d  s i m p l y  
r e c o g n i z e  t h a t  c o m m i s s i o n e r s  n e e d  n o t  a t t e n d  i f  o f f i c i a l  
i n s p e c t o r s  h a v e  b e e n  p r o v i d e d  f o r  t h e  e v e n t .  T h e  a m e n d m e n t
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a l s o  s u b s t i t u t e s  " m e m b e r  o f  t h e  c o m m i s s i o n "  f o r  " c o m m i s s i o n ­
e r "  t o  b e  c o n s i s t e n t  w i t h  o t h e r  u s a g e  i n  AS 0 5 . 0 5  a n d  t o  
e l i m i n a t e  c o n f u s i o n  b e t w e e n  t h e  d u t i e s  o f  t h e  m e m b e r s  o f  t h e  
c o m m i s s i o n  a n d  t h e  d u t i e s  o f  t h e  a t h l e t i c  c o m m i s s i o n e r .

S e c .  3 . T h e  a m e n d m e n t  s u b s t i t u t e s  " A  m e m b e r "  f o r  " T h e  c o m ­
m i s s i o n e r s "  t o  c l a r i f y  t h a t  t h e  p r o v i s i o n  i s  d e a l i n g  w i t h  
m e m b e r s  o f  t h e  c o m m i s s i o n  a n d  n o t  t h e  a t h l e t i c  c o m m i s s i o n e r ,  
a n d  c o n f o r m  t h e  u s a g e  t o  t h a t  f o u n d  e l s e w h e r e  i n  AS 0 5 . 0 5 .

S e c s .  4 - 6 . T h e  a m e n d m e n t s  t o  AS 0 8 . 8 0 . 1 1 0 ( 3 ) ,  0 8 . 8 0 . -  
1 1 6 ( b ) ,  a n d  f 8 . 8 0 . 4 8 0 ( 1 3 )  r e f l e c t  t h e  f a c t  t h a t  t h e  N a t i o n a l  

A s s o c i a t i o n  o f  B o a r d s  o f  P h a r m a c y  d o e s  n o t  r e c o g n i z e  
c o l l e g e s ;  h o w e v e r ,  t h e  A m e r i c a n  A s s o c i a t i o n  o f  C o l l e g e s  o f  
P h a r m a c y  d o e s .  T h e  a m e n d m e n t s  w e r e  r e q u e s t e d  b y  t h e  
d i v i s i o n  o f  o c c u p a t i o n a l  l i c e n s i n g  o n  b e h a l f  o f  t h e  B o a r d  o f  
P h a r m a c y .

S e c .  7 . T h e  p r o p o s e d  a m e n d m e n t  t o  AS 0 8 . 8 4 . 0 3 0 ( a )  d e l e t e s  a  
r e f e r e n c e  t o  t h e  P r o f e s s i o n a l  E x a m i n a t i o n  S e r v i c e  A s s o c i a ­
t i o n  b e c a u s e ,  e f f e c t i v e  A u g u s t ,  1 9 8 8 ,  t h e  a s s o c i a t i o n  i s  n o  
l o n g e r  a d m i n i s t e r i n g  t h e  e x a m  f o r  p h y s i c a l  t h e r a p i s t s .  T h e  
a m e n d m e n t  w a s  r e q u e s t e d  b y  t h e  d i v i s i o n  o f  o c c u p a t i o n a l  l i ­
c e n s i n g .

S e c .  8 . T h i s  s e c t i o n  p r o p o s e s  t h e  s u b s t i t u t i o n  o f  a  r e f e r ­
e n c e  t o  s p e c i f i c ,  r e l e v a n t  p r o v i s i o n s  o f  AS 0 9 . 2 0  f o r  a n  
a r c h a i c  r e f e r e n c e  t o  " t h e  f o l l o w i n g  p r o v i s i o n s . "

g’ - ' c .  9 . S i n c e  t h e  1 9 7 2  e n a c t m e n t  o f  AS  0 9 . 3 0 . 1 0 0  -  0 9 . 3 0 . -  
1 8 0  ( U n i f o r m  F o r e i g n  M o n e y - J u d g m e n t s  R e c o g n i t i o n  A c t ) , t h e  
U n i t e d  S t a t e s '  r e l a t i o n s h i p  w i t h  f o r m e r  t r u s t  t e r r i t o r i e s  
h a s  s u b s t a n t i a l l y  c h a n g e d .  F o r  e x a m p l e ,  t h e  R y u k y u  I s l a n d s  
( O k i n a w a  a n d  i t s  n e i g h b o r s )  a r e  n o w  g o v e r n e d  b y  J a p a n  r a t h e r  
t h a n  b y  a n  A m e r i c a n  m i l i t a r y  g o v e r n m e n t  R a t h e r  t h a n  n a m e  
s p e c i f i c  j u r i s d i c t i o n s  i n  t h i s  d e f i n i t i o n a l  p r o v i s i o n ,  i t  
a p p e a r s  t o  b e  w i s e r  t o  r e l y  o n  a  g e n e r i c  l i s t i n g  o f  j u r i s ­
d i c t i o n s  t h a t  w o u l d  l o g i c a l l y  b e  c o n s i d e r e d  " d o m e s t i c "  r a t h ­
e r  t h a n  " f o r e i g n . "

S e c .  1 0 . T h i s  s e c t i o n  c o r r e c t s  a  d r a f t i n g  e r r o r  i n  t h e  n e w  
c o r p o r a t i o n s  c o d e  (A S  1 0 . 0 6 )  e n a c t e d  l a s t  s e s s i o n .  T h i s  
s e c t i o n  a n d  s e c s .  11 a n d  12  a r e  g i v e n  a  s p e c i a l  e f f e c t i v e  
d a t e  b y  s e c .  6 2  o f  t h e  d r a f t  t o  c o r r e s p o n d  w i t h  t h e  e f f e c ­
t i v e  d a t e  o f  c h .  1 6 6 ,  SLA 1 9 8 8 .
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S e c . 1 1 . A s  e n a c t e d ,  AS 1 0 . 0 6 . 8 3 3  p r o v i d e d  f o r  t h e  f i l i n g  
o f  a  c e r t i f i c a t e  o f  w i t h d r a w a l  b y  c e r t a i n  f o r e i g n  c o r p o ­
r a t i o n s .  H o w e v e r ,  t h e  c o r p o r a t i o n  w o u l d  n o t  h a v e  a  c e r t i f i ­
c a t e  o f  w i t h d r a w a l  t o  f i l e ;  t h e  c o r p o r a t i o n  f i l e s  a n  a p p l i ­
c a t i o n  f o r  a  c e r t i f i c a t e  a n d  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  
E c o n o m i c  D e v e l o p m e n t  i s s u e s  a  c e r t i f i c a t e  t o  t h e  c o r p o ­
r a t i o n .  T h e  a m e n d m e n t  c o r r e c t s  t h i s  e r r o r .  I t  w a s  r e q u e s t ­
e d  b y  t h e  c o r p o r a t i o n s  s u p e r v i s o r  i n  t h e  d e p a r t m e n t .

S e c .  1 2 . L a s t  y e a r ,  b y  E x e c u t i v e  O r d e r  a n d  a  c o m p a n i o n  
b i l l , t h e  r e s p o n s i b i l i t y  f o r  a d m i n i s t e r i n g  b u s i n e s s  l i c e n s e s  
w a s  t r a n s f e r r e d  f r o m  t h e  D e p a r t m e n t  o f  R e v e n u e  t o  t h e  D e ­
p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t .  T h e  p r o p o s e d  
a m e n d m e n t  t o  AS 1 0 . 0 6 . 8 7 0  r e f l e c t s  t h a t  t r a n s f e r .

S e c s .  1 3 ,  1 4 .  a n d  16 -  2 6 . AS 1 0 . 0 5 . 7 7 3  i s  r e p e a l e d  b y  c h .  
1 6 6 ,  S L A  1 9 8 8 .  T h e s e  s e c t i o n s  d e l e t e  r e f e r e n c e s  t o  t h e  r e ­
p e a l e d  p r o v i s i o n .  T h e  s e c t i o n s  a r e  g i v e n  a  s p e c i a l  e f f e c ­
t i v e  d a t e  b y  s e c .  6 2  o f  t h e  d r a f t  t o  c o r r e s p o n d  w i t h  t h e
e f f e c t i v e  d a t e  o f  c h .  1 6 6 ,  SLA 1 9 8 8 .

S e c .  1 5 . T h i s  s e c t i o n  p r o p o s e s  a m e n d m e n t s  t o  AS 1 0 . 1 5 . 3 2 5  
t o  d e l e t e  m a t e r i a l  t h a t  h a s  b e c o m e  o b s o l e t e  t h r o u g h  t h e  p a s ­
s a g e  o f  t i m e  a n d  t o  r e w r i t e  t h e  l a s t  s e n t e n c e  f o r  c l a r i t y .

S e c .  2 7 . AS 1 1 . 4 1 . 4 3 2 ,  e n a c t e d  l a s t  s e s s i o n ,  p a r t i a l l y  r e ­
p e a l s  AS 1 1 . 4 1 . 4 4 3  b y  i m p l i c a t i o n .  T h i s  s e c t i o n  o f  t h e  
d r a f t  e n a c t s  t h e  s u b s t a n c e  o f  AS 1 1 . 4 1 . 4 4 3  a s  a  n e w  s u b ­
s e c t i o n  ( b )  o f  AS 1 1 . 4 1 . 4 3 2 ,  w i t h  a d d i t i o n a l  l a n g u a g e  t o  
c l a r i f y  t h e  i n t e r a c t i o n  o f  t h e  t w o  p r o v i s i o n s .  I n  s e c .  6 0 ,  
AS 1 1 . 4 1 . 4 4 3  i s  p r o p o s e d  f o r  r e p e a l .

S e c .  2 8 . T h i s  s e c t i o n  p r o p o s e s  a n  a m e n d m e n t  t o  t h e  d e f i n i -  
t i o n  o f  " m e n t a l l y  i n c a p a b l e "  ( e n a c t e d  b y  s e c .  5 ,  c h .  9 6 ,
SLA 1 9 8 8 )  f o r  g r a m m a t i c a l  c o n s i s t e n c y .

S e c .  2 9 . L a s t  s e s s i o n ,  t h e  l e g i s l a t u r e  e n a c t e d  AS 1 2 . 3 6 . -  
0 5 0 ,  r e l a t i n g  t o  t h e  r e m i s s i o n  o f  a  f o r f e i t e d  w e a p o n .  A t  
o n e  t i m e ,  t h e  b i l l  t h a t  e n a c t e d  t h e  p r o v i s i o n  h a d  p r o v i d e d  
f o r  a  c o u r t  o r d e r  c o m p e n s a t i n g  a  c l a i m a n t  f o r  t h e  m o n e t a r y  
v a l u e  o f  t h e  c l a i m a n t ' s  i n t e r e s t  i n  t h e  w e a p o n ,  o r  a n  o r d e r  
r e t u r n i n g  t h e  w e a p o n  t o  a  c l a i m a n t .  T h a t  p r o v i s i o n  ( i n  
AS 1 2 . 3 6 . 0 5 0 ( b ) )  w a s  a m e n d e d  i n  c o m m i t t e e  t o  d e l e t e  t h e  a u ­
t h o r i t y  t o  o r d e r  c o m p e n s a t i o n .  T h e  a m e n d m e n t  t o  s u b s e c t i o n
( a )  p r o p o s e d  b y  t h i s  s e c t i o n  o f  t h e  d r a f t  s h o u l d  h a v e  b e e n  
m a d e  a t  t h a t  t i m e ,  b u t  i t  w a s  o v e r l o o k e d  u n t i l  a f t e r  t h e  
b i l l  p a s s e d  b o t h  h o u s e s  a n d  w a s  b e i n g  e n r o l l e d .
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S e c .  3 0 . T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  s e c t i o n  h a r m o n i z e s  
a  p r o v i s i o n  e n a c t e d  b y  c h .  6 3 ,  SLA 1 9 8 8 ,  w i t h  r e l a t e d  p r o ­
v i s i o n s  e n a c t e d  b y  c h .  6 4 ,  SLA 1 9 8 8 .

S e c .  3 1 . T h e  a m e n d m e n t  t o  t h e  d e f i n i t i o n  o f  " m e m b e r  c o n t r i ­
b u t i o n - a c c o u n t "  f o r  t h e  T e a c h e r s '  R e t i r e m e n t  S y s t e m  l a w  i s  
p r o p o s e d  t o  c o n f o r m  t h e  l a n g u a g e  t o  a c t u a l  p r a c t i c e .  M em ­
b e r s  d o  n o t  m a k e  " c o n t r i b u t i o n s "  t o w a r d  t h e i r  i n d e b t e d n e s s ,  
t h e y  m a k e  " p a y m e n t s . "  T h e  a m e n d m e n t  w a s  r e q u e s t e d  b y  t h e  
D e p a r t m e n t  o f  L a w .  T h e  i n t e r n a l  r e f e r e n c e  t o  AS 1 4 . 2 5 . 1 7 0  
i s  c h a n g e d  t o  a  r e f e r e n c e  t o  AS 1 4 . 2 5 . 1 7 3  t o  c o r r e c t  w h a t  
a p p e a r s  t o  b e  a n  e r r o r .

S e c .  3 2 . C h a p t e r  6 0 ,  S L A  1 9 8 8  a m e n d e d  AS 1 4 . 3 0 . 0 7 0 ( a )  t o  
a l l o w  c h i r o p r a c t o r s  t o  c o n d u c t  c e r t a i n  r e q u i r e d  s c h o o l  e x ­
a m i n a t i o n s  a n d  AS 1 4 . 3 0 . 1 2 0  t o  a l l o w  c h i r o p r a c t o r s  t o  c o n ­
d u c t  p h y s i c a l s  a n d  t o  s i g n  t h e  c e r t i f i c a t e s  o f  p h y s i c a l  e x ­
a m i n a t i o n s  t h a t  a r e  s e n t  t o  t h e  s t u d e n t ' s  p a r e n t  o r  g u a r d ­
i a n .  H o w e v e r ,  AS 1 4 . 3 0 . 0 7 0 ( c )  w a s  n o t  a m e n d e d ,  a n d  w i t h o u t  
t h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  s e c t i o n ,  c o n f l i c t s  w i t h  b o t h  
AS 1 4 . 3 0 . 0 7 0 ( a )  a n d  1 4 . 3 0 . 1 2 0 .  T h e  a m e n d m e n t  w a s  s u g g e s t e d  
b y  t h e  D e p a r t m e n t  o f  L a w .

S e c . 3 3 . T h i s  s e c t i o n  p r o p o s e s  a n  a m e n d m e n t  t o  AS 1 5 . 1 3 . -  
0 4 0 ( d )  t o  c o n f o r m  t h e  d o l l a r  a m o u n t  t o  o t h e r  l a w  a n d  a c t u a l  
p r a c t i c e .  I n  1 9 7 5 ,  AS 1 5 . 1 3 . 0 8 0 ,  w h i c h  r e q u i r e s  t h e  f i l i n g  
w i t h  APOC o f  s t a t e m e n t s  o f  c o n t r i b u t i o n s  b y  p e r s o n s  a n d  
g r o u p s  o t h e r  t h a n  p o l i t i c a l  a c t i o n  c o m m i t t e e s ,  w a s  a m e n d e d  
t o  r e q u i r e  t h e  s t a t e m e n t s  w h e r .  m o r e  t h a n  $ 2 5 0  ( r a t h e r  t h a n  
$ 1 0 0 )  h a d  b e e n  c o n t r i b u t e d .  E v e n  t h o u g h  AS 1 5 . 1 3 . 0 4 0 ( d ) ( 1 )  
w a s  n o t  a m e n d e d  a t  t h a t  t i m e ,  s u c h  a n  a m e n d m e n t  w o u l d  h a v e  
b e e n  c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  t h e  1 9 7 5  c h a n g e .  T h e r e ­
f o r e ,  s i n c e  1 9 7 5  APOC h a s  r e q u e s t e d  t h e  f i l i n g  o f  s t a t e m e n t s  
u n d e r  AS 1 5 . 1 3 . 0 4 0 ( d ) ( 1 )  o n l y  a t  t h e  p o i n t  w h e n  m o r e  t h a n  
$ 2 5 0  h a s  b e e n  g i v e n  i n  a  y e a r  t o  a  c a n d i d a t e  o r  p o l i t i c a l  
g r o u p .  T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  s e c t i o n  w a s  r e q u e s t e d  
b y  A P O C .

S e c . 3 4 . T h i s  a m e n d m e n t  i s  p r o p o s e d  t o  c o n f o r m  t h e  l a n g u a g e  
t o  t h e  s t y l e  o f  t h e  s t a t u t e s .

S e c .  3 5 . T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  s e c t i o n  d e l e t e s  a  
r e f e r e n c e  t o  a  s u b s e c t i o n  t h a t  w a s  r e p e a l e d  i n  1 9 8 4 .

S e c .  3 6 . T h e  p u r p o s e  o f  t h i s  a m e n d m e n t  i s  t o  r e p l a c e  a  r e f ­
e r e n c e  t o  a  r e p e a l e d  p r o v i s i o n  w i t h  a n  a p p r o p r i a t e  r e f e r e n c e
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t o  c u r r e n t  l a w .  I n  a d d i t i o n ,  t h e  i n t r o d u c t o r y  l a n g u a g e  o f  
t h e  s e c t i o n  i s  c l e a n e d  u p  t o  c o n f o r m  t o  c u r r e n t  s t y l e .

S e c s .  3 7  a n d  3 8 . T h e s e  a m e n d m e n t s  a r e  p r o p o s e d  t o  s u b s t i -  
t u t e  a l t e r n a t e  l a n g u a g e  f o r  g e n d e r - i n d i c a t i n g  p e r s o n a l  p r o ­
n o u n s  .

S e c .  3 9 . T h i s  s e c t i o n  p r o p o s e s  a m e n d m e n t s  t o  AS 2 4 . 0 8 . -  
3 3 0 ( a ) , r e l a t i n g  t o  t h e  d i s t r i b u t i o n  o f  t h e  A l a s k a  S t a t u t e s ,  
t o  r e f l e c t  a c t u a l  p r a c t i c e .

S e c .  4 0 . U n d e r  AS 2 5 . 2 3 . 1 2 5 ( a ) ,  e n a c t e d  i n  1 9 8 6 ,  t h e  c o u r t  
i s  r e q u i r e d  t o  c o n s i d e r  t h e  d e s i r e s  o f  a  p e r s o n  u n d e r  t h e  
a g e  o f  10 w h o  i s  a d o p t e d  ( i f  t h e  p e r s o n  i s  " o f  s u f f i c i e n t  
a g e  a n d  i n t e l l i g e n c e  t o  s t a t e  d e s i r e s " ) .  U n d e r  AS 2 5 . 2 3 . -  
0 4 0 ( a ) ,  e n a c t e d  i n  1 9 7 4 ,  a  m i n o r  o v e r  t h e  a g e  o f  10 m u s t  
c o n s e n t  t o  a n  a d o p t i o n ,  u n l e s s  t h e  c o u r t  d e t e r m i n e s  t h a t  i t  
w o u l d  b e  i n  t h e  b e s t  i n t e r e s t  o f  t h e  m i n o r  t o  d i s p e n s e  w i t h  
t h a t  r e q u i r e m e n t .  T h e  u p s h o t  o f  t h i s  i s  t h a t  a  m i n o r  w h o  i s  
e x a c t l y  10 i s  n o t  r e q u i r e d  t o  c o n s e t i t ,  n o r  i s  t h e  c o u r t  r e ­
q u i r e d  t o  c o n s i d e r  t h e  m i n o r ' s  d e s i r e s .  T h e  a m e n d m e n t  p r o ­
p o s e d  b y  t h i s  s e c t i o n  a m e n d s  AS 2 5 . 2 3 . 0 4 0 ( a )  t o  r e q u i r e  c o n ­
s e n t  f r o m  a  m i n o r  10 y e a r s  o r  o l d e r ,  u s i n g  t h e  a g e  c u t o f f  
m o s t  r e c e n t l y  e n a c t e d  b y  t h e  l e g i s l a t u r e .

S e c .  4 1 . T h e  s u g g e s t e d  a m e n d m e n t  t o  AS 3 3 . 3 2 . 0 1 5 ( b ) ( 5 ) ,  
r e l a t i n g  t o  t h e  p o w e r s  o f  t h e  c o m m i s s i o n e r  o f  c o r r e c t i o n s  
w i t h  r e s p e c t  t o  t h e  c o r r e c t i o n a l  i n d u s t r i e s  p r o g r a m ,  s u b s t i ­
t u t e s  a  r e f e r e n c e  t o  t h e  n e w  s t a t e  p r o c u r e m e n t  c o d e  f o r  a  
r e f e r e n c e  t o  AS 3 7 . 0 5  ( t h e  F i s c a l  P r o c e d u r e s  A c t ) .  T’h i s  
s h o u l d  h a v e  b e e n  d o n e  i n  1 9 8 6  i n  c o n n e c t i o n  w i t h  t h e  e n a c t ­
m e n t  o f  t h e  p r o c u r e m e n t  c o d e .

S e c .  4 2 . T h i s  a m e n d m e n t  s u b s t i t u t e s  r e l e v a n t  c u r r e n t  r e f e r -  
e n c e s  f o r  r e f e r e n c e s  r e n d e r e d  o b s o l e t e  b y  t h e  1 9 8 8  r e p e a l  o f  
AS 3 9 . 3 5 . 1 1 0 .  T h e  a m e n d m e n t  w a s  r e q u e s t e d  b y  t h e  c o m m i s ­
s i o n e r  o f  r e v e n u e .

S e c .  4 3 . T h i s  a m e n d m e n t  r e w r i t e s  AS  3 7 . 1 5 . 3 0 0 ,  r e l a t i n g  t o  
b o r r o w i n g  b y  t h e  s t a t e  u o n d  c o m m i t t e e  i n  a n t i c i p a t i o n  o f  t h e  
s a l e  o f  b o n d s ,  t o  u p d a t e  t h e  s t y l e  a n d  c l a r i f y  t h e  l a n g u a g e .  
T h e r e  a r e  n o  s u b s t a n t i v e  c h a n g e s .

S e c .  4 4 . S e c t i o n  2 ,  c h .  1 2 3 ,  SLA 1 9 8 8  a d d e d  a  d e f i n i t i o n  o f  
" l o n g - t e r m  l e a s e "  t o  AS 3 8 . 0 4 .  U n f o r t u n a t e l y ,  t h e  d e f i n i ­
t i o n  o v e r l a p p e d  t h e  e x i s t i n g  d e f i n i t i o n  o f  " s h o r t - t e r m  
l e a s e "  ( f o u n d  i n  AS 3 8 . 0 4 . 9 1 0 ( 8 ) ) ,  i n  t h a t  b o t h  d e f i n i t i o n s
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i n c l u d e d  a  10  y e a r  l e a s e .  T h e  a m e n d m e n t  t o  AS 3 8 . 0 4 . 9 1 0 ( A )  
p r o p o s e d  b y  t h i s  s e c t i o n  w o u l d  r e s o l v e  t h i s  o v e r l a p  b y  d e ­
f i n i n g  l o n g - t e r m  l e a s e s  a s  l e a s e s  f o r  m o r e  t h a n  10 y e a r s ,  
w h i c h  i s  c o n s i s t e n t  w i t h  o t h e r  r e l e v a n t  p r o v i s i o n s  o f  t h e  
p u b l i c  l a n d  l a w s .  S e e ,  f o r  e x a m p l e ,  AS 3 8 . 0 5 . 0 7 0 ( b ) .

S e c .  4 5 . T h i s  s e c t i o n  p r o p o s e s  a n  a m e n d m e n t  t o  h a r m o n i z e  
t h e  d e f i n i t i o n s  o f  " s u b m e r g e d  l a n d "  a n d  " t i d e l a n d "  f o r  
AS 3 8 . 0 5 .  B e c a u s e  t h e  t w o  t y p e s  o f  l a n d  s h a r e  a  co m m o n  
b o u n d a r y ,  t h e  l a n g u a g e  u s e d  t o  d e f i n e  e a c h  s h o u l d  b e  t h e  
s a m e .

S e c . .  4 6 . T h i s  a m e n r  m e n t  s u b s t i t u t e s  a  r e f e r e n c e  t o  t h e  o n l y  
r e l e v a n t  s t a t u t e  f o r  a  s p a n n e d  r e f e r e n c e  t o  c l a r i f y  t h e  l a w  
e s t a b l i s h i n g  a  c r i m i n a l  p r o v i s i o n  i n  t h e  t a x  l a w s .  T h e  
a m e n d m e n t  w a s  s u g g e s t e d  b y  t h e  D e p a r t m e n t  o f  L a w .

S e c .  4 7 . T h e  a m e n d m e n t  m a d e  b y  t h i s  s e c t i o n  d e l e t e s  a  r e f ­
e r e n c e  t o  a  p r o v i s i o n  t h a t  w a s  r e p e a l e d  i n  1 9 8 1 .

S e c s .  4 8  a n d  4 9 . T h e  a m e n d m e n t s  p r o p o s e d  i n  t h e s e  s e c t i o n s  
a r e  p r o p o s e d  t o  c o n f o r m  t o  t h e  1 9 7 7  r e p e a l  o f  t h e  g r o s s  p r o ­
d u c t i o n  t a x .  T h e  c u * , ‘ . n t  t a x  i s  s i m p l y  t h e  " p r o d u c t i o n  
t a x . "

S e c . 5 0 . T h i s  s e c t i o n  r e w r i t e s ,  f o r  c l a r i t y ,  t h e  l a w  d e ­
s c r i b i n g  t h e  m e m b e r s h i p  o f  t h e  s c i e n c e  a n d  e n g i n e e r i n g  a d v i ­
s o r y  c o m m i s s i o n .

S e c .  5 1 . T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  s e c t i o n  i s  i n t e n d e d  
t o  r e s o l v e  a  c o n f l i c t  b e t w e e n  AS 4 4 . 2 1 . 2 4 0 ( 2 ) ,  e n a c t e d  b y  
s e c .  3 ,  c h .  1 0 8 ,  SLA 1 9 8 8 ,  a n d  AS 4 4 . 2 1 . 2 3 0 ( c ) .  T h e  l a t t e r  
p r o v i s i o n  ( e n a c t e d  i n  1 9 8 1 )  p r o h i b i t s  t h e  O l d e r  A l a s k a n s  
C o m m i s s i o n  f r o m  i n v e s t i g a t i n g ,  r e v i e w i n g ,  o r  u n d e r t a k i n g  a n y  
r e s p o n s i b i l i t y  f o r  t h e  A l a s k a  P i o n e e r s '  H o m e .  T h e  1 9 8 8  l e g ­
i s l a t i o n  e s t a b l i s h e d  t h e  l o n g  t e r m  c a r e  o m b u d s m a n  p r o g r a m  
w i t h i n  t h e  c o m m i s s i o n ,  a n d  d e f i n e d  " l o n g  t e r m  c a r e  f a c i l i t y "  
i n  s u c h  a  w a y  t h a t  i t  i n c l u d e s  t h e  A l a s k a  P i o n e e r s '  H om e 
( t h e  p i o n e e r s '  h o m e  i s  i n c l u d e d  w i t h i n  t h e  d e f i n i t i o n  o f  
" n u r s i n g  h o m e "  i n  AS 0 8 . 7 0 . 1 8 0 ) .  T h e  a m e n d m e n t  r e s o l v e s  t h e  
c o n f l i c t  b y  e x c l u d i n g  a c t i v i t i e s  o f  t h e  l o n g  t e r m  c a r e  o m ­
b u d s m a n  f r o m  t h e  p r o h i b i t i o n  c o n t a i n e d  i n  AS 4 4 . 2 1 „ 2 3 0 ( c ) . 
T h e  p r o b l e m  w a s  b r o u g h t  t o  o u r  a t t e n t i o n  b y  t h e  D e p a r t m e n t  
o f  L a w  w h e n  t h e  1 9 8 8  A c t  w a s  r e v i e w e d  f o r  t h e  g o v e r n o r .

S e c s .  5 2  -  5 4 . T h e  a m e n d m e n t s  p r o p o s e d  b y  t h e s e  s e c t i o n s  
r e f l e c t  a  c h a n g e  : n  t h e  n a m e  o f  t h e  N a t i o n a l  B u r e a u  o f
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S t a n d a r d s  ( b y  l a s t  y e a r ' s  O m n i b u s  T r a d e  a n d  C o m p e t i t i v e n e s s  
A c t ) .  A l s o ,  i n  s e c .  5 3 ,  a n  o b s o l e t e  p r o v i s i o n  i s  p r o p o s e d  
f o r  d e l e t i o n .

S e c .  5 5 . T h i s  a m e n d m e n t  d e l e t e s  o b s o l e t e  t i m e - d a t e d  m a t e -  
r i a l .

S e c .  5 6 . T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  s e c t i o n  c o n f o r m s  
t h e  p r o v i s i o n s  o f  AS 4 7 . 1 0 . 0 9 0 ( a ) ,  a s  a m e n d e d  b y  s e c .  4 ,  
c h .  1 3 0 ,  SLA 1 9 8 8 ,  t o  t h e  o t h e r  s u b s t a n t i v e  p r o v i s i o n s  o f  
c h .  1 3 0 ,  SLA 1 9 8 8 .  A s  e n a c t e d ,  AS 2 8 . 1 5 . 1 8 5  d i d  n o t  i n c l u d e  
a n y  r e f e r e n c e s  t o  t r a f f i c  o f f e n s e s ,  a l t h o u g h  e a r l i e r  v e r ­
s i o n s  o f  t h e  b i l l  d i d  e n c o m p a s s  c e r t a i n  t r a f f i c  o f f e n s e s .  
W h en  t h e  r e f e r e n c e s  t o  t r a f f i c  o f f e n s e s  w e r e  r e m o v e d  f r o m  
AS 2 8 . 1 5 . 1 8 5 ,  t h e  r e f e r e n c e  w i t h i n  AS 4 7 . 1 0 . 0 9 0 ( a )  s h o u l d  
a l s o  h a v e  b e e n  c h a n g e d .  T h i s  a m e n d m e n t  w a s  s u g g e s t e d  b y  t n e  
D e p a r t m e n t  o f  L a w  i n  c o n n e c t i o n  w i t h  i t s  r e v i e w  o f  t h e  1 9 8 8  
A c t  f o r  t h e  g o v e r n o r .

S e c .  5 7 . L a s t  y e a r  t h e  l e g i s l a t u r e  e n a c t e d  c h .  1 4 8 ,  S L A  
1 9 8 8 ,  r e l a t i n g  t o  t h e  l i a b i l i t y  o f  c o r p o r a t e  d i r e c t o r s .  I n  
t h a t  A c t ,  t w o  p r o v i s i o n s  i n  AS 1 0 . 0 5  w e r e  a m e n d e d .  AS 1 0 . 0 5  
i s  r e p e a l e d  b y  c h .  1 6 6 ,  SLA 1 9 8 8 ,  e n a c t i n g  t h e  n e w  
c o r p o r a t i o n s  c o d e .  T o  g i v e  e f f e c t  t o  l e g i s l a t i v e  i n t e n t  i n  
e n a c t i n g  c h .  1 4 8 ,  t h e  p r o v i s i o n s  o f  s e c .  1 o f  t h a t  A c t  w e r e  
e d i t o r i a l l y  i n c o r p o r a t e d  i n t o  AS 1 0 . 0 6 . 2 1 0 ( 1 ) ( N ) . T h e  
p r o v i s i o n s  o f  s e c .  2 o f  t h a t  A c t  w e r e  n o t  e d i t o r i a l l y  
i n c o r p o r a t e d ,  b e c a u s e  t h e  r e v i s o r  m i s t a k e n l y  b e l i e v e d  t h a t  
t h e y  w e r e  n o  l o n g e r  n e e d e d  b e c a u s e  o f  o t h e r  c h a n g e s  m a d e  i n  
t h e  n e w  c o d e  a s  i t  r e l a t e s  t o  ANSCA c o r p o r a t i o n s .  T h e  
r e v i s o r  h a d  o v e r l o o k e d  s e c .  10 o f  c h .  1 6 6 ,  w h i c h  
g r a n d f a t h e r s  t h e  t w o - t h i r d s  v o t i n g  r e q u i r e m e n t s  o f  
AS 1 0 . 0 5 . 2 7 6  f o r  c o r p o r a t i o n s  i n c o r p o r a t e d  u n d e r  AS 1 0 . 0 5  
b e f o r e  J u l y  1 ,  1 9 8 9 .  B e c a u s e  s e c .  2 o f  c h .  1 4 8 ,  SLA 1 9 8 8  
e n a c t e d  a n  e x c e p t i o n  t o  t h e  t w o - t h i r d s  r e q u i r e m e n t  f o r  ANSCA 
c o r p o r a t i o n s  t h a t  d e s i r e d  t o  a m e n d  t h e i r  a r t i c l e s  t o  e l i m i ­
n a t e  o r  l i m i t  d i r e c t o r  l i a b i l i t y  a s  a l l o w e d  u n d e r  c h .  1 4 8 ,  
t h a t  e x c e p t i o n  n e e d s  t o  b e  c o n t i n u e d  i n  c o n n e c t i o n  w i t h  t h e  
g r a n d f a t h e r  c l a u s e .

T h i s  c o u l d  p r o b a b l y  b e  a c c o m p l i s h e d  e d i t o r i a l l y ,  b u t  t h a t  
c h a n g e  w o u l d  n o t  b e  d i s s e m i n a t e d  t o  t h e  p u b l i c  u n t i l  t h e  
1 9 8 9  s t a t u t o r y  m a t e r i a l s  a r e  d i s t r i b u t e d  t h i s  f a l l .  F u r ­
t h e r ,  w h i l e  i t  i s  e a s y  t o  c o m m u n i c a t e  e d i t o r i a l  c h a n g e s  i n  
t h e  c o d i f i e d  A l a s k a  S t a t u t e s ,  t h e r e  i s  n o  e q u i v a l e n t  w a y  t o  
c o m m u n i c a t e  e d i t o r i a l  c h a n g e s  m a d e  i n  T e m p o r a r y  L a w  p r o ­
v i s i o n s  i f  t h o s e  c h a n g e s  a r e  m a d e  a f t e r  p u b l i c a t i o n  o f  t h e
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s e s s i o n  l a w s .  ( I t  h a s  b e e n  d o n e ,  o n  r a r e  o c c a s i o n ,  b y  i n ­
c l u d i n g  a  l e t t e r  f r o m  t h e  r e v i s o r  i n  t h e  J o u r n a l s  o f  t h e  
n e x t  l e g i s l a t i v e  s e s s i o n . )  S e c t i o n  5 7  a m e n d s  s e c .  1 0 ,  SLA 
1 9 8 8  t o  c o n t i n u e  t h e  e x c e p t i o n  t h a t  h a d  b e e n  e n a c t e d  a s  

AS 1 0 . 0 5 . 2 7 6 ( b ) .  T h e  p r o b l e m  w a s  c a l l e d  t o  t h e  r e v i s o r ' s  
a t t e n t i o n  b y  a n  a t t o r n e y  f o r  a  N a t i v e  C o r p o r a t i o n .

S e c .  5 8 . T h i s  a m e n d m e n t  c o r r e c t s  a  d r a f t i n g  e r r o r  i n  o n e  o f  
t h e  t r a n s i t i o n a l  p r o v i s i o n s  o f  c h .  1 6 6 ,  SLA 1 9 8 8 ,  e n a c t i n g  
t h e  n e w  c o r p o r a t i o n s  c o d e .  T h i s  s e c t i o n  a n d  s e c .  5 7  a r e  
g i v e n  a  s p e c i a l  e f f e c t i v e  d a t e  b y  s e c .  6 2  o f  t h i s  d r a f t  t o  
c o r r e s p o n d  w i t h  t h e  e f f e c t i v e  d a t e  o f  c h .  1 6 6 .  T h e  e r r o r  
w a s  b r o u g h t  t o  o u r  a t t e n t i o n  b y  t h e  H o n .  R a l p h  S t e m p .

S e c s .  5 9  a n d  6 0 . T h e s e  s e c t i o n s  p r o p o s e  t h a t  t h e  r e v i s o r  
s u b s t i t u t e  " p o l i c e  o f f i c e r ' 1 a n d  " f i r e  f i g h t e r "  f o r  " p o l i c e ­
m a n "  a n d  " f i r e m a n , "  r e s p e c t i v e l y ,  i n  t h o s e  p r o v i s i o n s  i n  
w h i c h  t h e  l a t t e r  t e r m s  s t i l l  a p p e a r .

S e c . 6 1 . T h i s  s e c t i o n  p r o p o s e s  t h e  r e p e a l  o f  s e v e r a l  o b s o -  
l e t e  p r o v i s i o n s .

AS 1 0 . 4 0 . 1 3 0 ( c )  w a s  a  1 9 7 7  d e a d l i n e  f o r  c o m p l i a n c e  w i t h  
a  p r o v i s i o n  i n  AS 1 0 . 4 0 .

AS 1 1 . 4 1 . 4 4 3  w o u l d  b e  o b s o l e t e  i f  s e c .  2 7  o f  t h i s  d r a f t  
i s  e n a c t e d ;  t h e  n e e d  f o r  r e p e a l  o f  t h e  p r o v i s i o n  i s  
d i s c u s s e d  i n  c o n n e c t i o n  w i t h  s e c .  2 7  o f  t h i s  d r a f t .

AS 1 4 . 0 7 . 0 3 0 ( 9 )  w a s  r e n d e r e d  o b s o l e t e  b y  1 9 7 5  l e g i s ­
l a t i o n  a n d  s h o u l d  h a v e  b e e n  r e p e a l e d  t h e n .

AS 1 6 . 0 5 . 6 3 2 ( d )  s h o u l d  h a v e  b e e n  r e p e a l e d  w h e n  t h e  p r o ­
v i s i o n s  r e l a t i n g  t o  s h e l l f i s h  p o t  l i c e n s e s  w e r e  r e ­
p e a l e d  i n  1 9 7 7 .

AS  1 9 . 4 5 . 0 0 1 ( 7 )  d e f i n e s  a  t e r m  t h a t  i s  n o t  u s e d  i n  
AS 19 e x c e p t  i n  a  s e c t i o n  c a t c h l i n e ,  w h i c h  i s  n o t  l a w  
( s e e  AS 0 1 . 0 5 . 0 0 6 ) .

AS 3 8 . 0 5 . 1 8 4 ( c )  -  ( g )  w e r e  a l l  r e l a t e d  t o  t h e  
p r o c e d u r e s  t o  b e  T o l l o w e d  t o  i m p l e m e n t  t h e  b a n  o n  
f u r t h e r  o i l  a n d  g a s  l e a s i n g  i n  K a t c h e m a k  B a y  ( c o n t a i n e d  
i n  AS 3 8 . 0 5 . 1 8 4 ( b ) ) .  T h e  D e p a r t m e n t  o f  N a t u r a l  R e ­
s o u r c e s  a d v i s e s  t h a t  a l l  o f  t h e  p r o v i s i o n s  h a v e  b e e n  
f u l l y  e x e c u t e d  a n d  a r e  n o w  o b s o l e t e .
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AS 4 4 . 4 7 . 5 6 0 ( 1 )  a n d  ( 2 )  c o n t a i n  d e f i n i t i o n s  t h a t  a r e  
r e d u n d a n t  t o  t h o s e  f o u n d  i n  AS 4 4 . 4 7 . 9 9 8 ( 1 )  a n d  ( 3 ) .

AS 4 4 . 8 3 . 4 2 5 ( 1 )  a n d  ( 4 )  d e f i n e  t e r m s  t h a t  w e r e  d e l e t e d  
f r o m  AS 4 4 . 8 3  i n  1 9 8 4 ,  m a k i n g  t h e  d e f i n i t i o n s  o b s o l e t e .

AS 4 5 . 0 3 . 2 9 9 ( e )  r e l a t e s  t o  a  d u t y  t h a t  w a s  i m p o s e d  o n l y  
f r o m  J u l y  1 ,  1 9 8 6  t h r o u g h  J u n e  3 0 ,  1 9 8 7 .

S e c .  6 2 . G i v e s  a  s p e c i a l  e f f e c t i v e  d a t e  t o  t h o s e  s e c t i o n s  
r e l a t i n g  t o  t h e  n e w  c o r p o r a t i o n s  c o d e ,  m a k i n g  t h e m  e f f e c t i v e  
o n  t h e  e f f e c t i v e  d a t e  o f  t h a t  c o d e .

S e c . 6 3 . G i v e s  a n  i m m e d i a t e  e f f e c t i v e  d a t e  t o  t h e  r e m a i n d e r  
o f  t h i s  d r a f t .

D R D : m i : l m b  
w k k 4 / 0 4 7

E n c l o s u r e

c c :  A r t  P e t e r s o n ,  D e p a r t m e n t  o f  L a w


