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V. Delay

Sixteen agencies (46 percent of 35 agencies responding) reported that they have no
deadlines for processing complaints, either formal or Informal. And 12 agencies (65
percent of 22 agencies responding) reported backlogs of six to 12 months. In fact, these
numbers seem generous In light of what has been documented elsewhere.

In 1987, the District of Columbia reported taking as long aa three to eight years
to complete the disciplinary process.40

The year before, Fellmeth reported some California complaints sat around in the
Los Angeles "'TNTL1room (getting ~o full it may blow up)" so long that they were not

settled a decade after the events occurred.41
A Houston Post reporter found that, despite major improvements since the 1981

ABA audit of the Texas process, "the bar still takes more than two years to investigate
some complaints and then as much as five more years before getting some accused
lawyers disharred .. .or cleared. .. "42
In 1986, Michigan reported a backlog increase of 66 percent since the previous
year.43
[ In 1982, an ABA team sent to evaluate the New Jersey discipline system found
"two serious and related problems: delay and backlog. "44
The ABA team sent to New Mexico in 1981 "was impressed dramatically with
the unanimity of expression by every [disciplinary staff] interviewed that the greatest
and most profound fault of the system in New Mexico is delay."43
In human terms, the effect of delay is illustrated by the following case. A
complaint filed in 1981 alleged that California attorney Eugene Bambic had stolen more
than $50,000 from a client. In the two years after the complaint was filed and before he
was suspended, Bambric stole $300,000 from more than a dozen other clients.40
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Because processing complaints takes place in secret in most states, the effects of
delay are heightened further. Combined with secrecy, delays:
[ Shield attorneys who are guilty of misconduct, sometimes for years.
Expose the public to unethical or incompetent lawyers.
Discourage clients from pursuing their complaints.
Encourage attorney contempt for the discipline system.

Recommendations

HALT recommends that agencies:
Adopt and adhere to deadlines for all stages of complaint resolution.
Institute fines to apply to lawyers who do not cooperate with investigations
within designated deadlines.
Make public monthly case management reports to show that deadlines for
processing complaints are being met.

22



V1. Unfairand Unresponsive Process

Consumers axe discouraged from filing complaints against lawyers when the only
agency that receives such complaints is created and controlled by lawyers.47 Instead of
trying to overcome such resistance, agency procedures for accepting and processing
complaints seem designed to further discourage clients from reporting misconduct.

The agencies' most common way of letting clients know they have a right to file a
complaint, the informational brochure, usually warns consumers that what may appear to
be misconduct is often merely a misunderstanding because "few" lawyers engage in
misconduct.4® Most state agencies have such a brochure and they vayy; but they do
have a discouraging note in common. Many take care to explain that clients should not
complain about disagreements, mistakes, failures of communication or "simple" neglect
because these do not usually constitute unethical conduct4”™ Others remind consumers to
take filing seriously because it could "drastically affect the lawyer's ability to earn a living
as well as his personal standing in the community."®0

If a consumer does file a complaint, most agencies warn that all information
about the complaint must be kept confidential on threat of being found in contempt of
court.®1 The Mississippi "gag rule" is printed directly on the complaint form:

verything about thjs complaini, including the fact that om laint has

ol R M s herfe o BRI

bmtw@gnment In the colnty jail for not more than thirty (30) days or

The discouraging effect of this type of warning may be compounded by the threat
of a lawsuit from the accused lawyer. Fifteen agencies (45 percent of 33 agencies
responding) do not provide complainants with immunity from being sued for libel or
slander based on the information they provide the discipline agency.®® In those states,
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complainants may be Intimidated Into dropping their complaint or never filing it to avoid
the possible cost of defending a suit brought by the lawyer.

After a complaint Is filed, the agency gives the complainant little reason to pursue
It vigorously. The investigative and hearing process minimizes the participation of the
complainant, who Is considered merely a "witness." Thus, the complainant has no right
to know the lawyer's response to the complaint or to know about Information uncovered
during the Investigation. And, If the complaint Is dismissed before a hearing,
(approximately 90 percent of all cases),®4 the complainant may never learn what
evidence the agency used to Justify the dismissal.

When hearings are held, complainants find their role severely limited. In fact, In
most states complainants do not even have the same procedural rights given the lawyer:

Nineteen agencies (81 percent of 31 agencies responding) report that the client
has no right to hear the lawyer's testimony, yet every agency reported that the lawyer
has the right to hear the complainant's testimony.

Thirty-two agencies (94 percent of 34 agencies responding) do not allow the
client to cross-examine the lawyer, but every agency grants the lawyer the right to cross-
examine the client.

Twenty-two agencies (68 percent of 32 agencies responding) do not allow the
client to appeal a disciplinary decision, but 33 agencies (91 percent cf 36 agencies
responding) do allow the lawyer to appeal.65

The effects of such an unfair and unresponsive process Include:

Sending a message to consumers that agencies are more concerned about
protecting lawyers than uncovering misconduct or helping the complainants.

A "chilling effect" on the number of complaints filed or pursued by clients.

Failure to uncover misconduct and therefore encouraging repeat misconduct.



Recommendations

To assure that the discipline process encourages reports of misconduct and Is fair,
HALT recommends that:

Agencies revise the content and tone of their brochures about the complaint
process so clients are encouraged to report misconduct as a service to future clients and
the community. The brochures should give examples of common misconduct and define
what constitutes misconduct. As mentioned before, agencies should help clients frame
and pursue their complaints,

Rules grant clients and witnesses Immunity from civil liability for any
Information given to the agency during a disciplinary Investigation.

[ "Gag rules" be eliminated so clients can get others to help support their
complaint,

[ The investigative and hearing process be redesigned to include the complaining
clients as full participants. Clients must be allowed to review Investigative files, to be
present during the entire hearing, to cross-examine the lawyer and to appeal adverse
decisions.
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VII. Lack ofPublic Participation

Since 1970, a number of states have begun to allow nonlawyer members on
disciplinary hearing panels.56 Currently, 21 agencies (55 percent of 58 agencies
responding) report requiring one nonlawyer among the three members on hearing panels,
although another 17 agencies (45 percent of 38 agencies responding) still have no such
requirement. However, this Is the only attempt agencies have made to respond to the
concern that the public Is excluded from participating In the process and not every
agency has even made this step.

Agency governing hoards also are dominated by lawyers, many of whom work for
or are closely affiliated with state bar associations. These boards decide whether a
hearing panel's recommendation of public discipline should be forwarded-to the state's
high court, dismissed or reduced to a private reprimand. Recently public members have
been included on these boards, but in every state lawyers still control @ majority (if not
all) of governing board seats.

In addition, processes by which the states adopt their code of professior.al
responsibility has been dominated by the ABA and state bar influence. Every state has
adopted some version of either the 1983 or 1969 ABA Model Codes.57 Both ABA codes
were developed by lawyers, mostly those active in the ABA or their state bar associations.
Traditionally, almost no nonlawyers participate in the process of developing the model
code or adopting the state version.

A bar counsel runs the day-to-day operations of the discipline agency. In every
state's agency this position is held by a lawyer. In addition, 34 agencies, (97 percent of
35 agencies responding) reported using only lawyers to screen and investigate
complaints. According to the ABA, 90 percent of all complaints are dismissed by tlieso
lawyers after screening or investigation and do not make it to the hearing stage.56
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Although state high courts are charged with overseeing the attomey-disclpline
systems, they do little more than rubber-stamp agency recommendations for public
discipline. Because agency governing hoards file few such recommendations, this means
little work for the court. Although the courts are also involved with rule changes, even In
this they are more likely to follow the lead of their state bar association.

Few nonlawyers participate In processing client complaints, and the value of the
little nonlawyer participation Is minimized becaus3 few agencies permit them to
participate at the stages where tho bulk of complaints are dismissed. The value of public
participation Is further limited because nonlawyer work Is always subject to review by the
bar counsel (a lawyer) or a governing board that includes a majority of lawyer members.

More serious than the control Individual lawyers have In the discipline process is
the Influence wielded by state bar associations. As the profession's trade association,
state bar associations advance the profession's public relations and economic Interests.
These Interests conflict with uncovering attorney misconduct.69

The debate over whether or not to Integrate public members within the disciplinary
system revolves around the issue of whether nonlawyers should be allowed to assess
lawyer performance.60 At the heart of this question Is ultimate control over the discipline
process itself: if nonlawyers are as competent or better at evaluating lawyers' conduct,
then lawyers lose their Justification for retaining control over policing the profession.

Bar officials argue that an understanding of "lawyers' judgment" Is essential In
assessing the merits of complaints.61 Lawyers, they argue, are experts in law and
practice and can therefore best determine whether another lawyer has made appropriate
Judgment calls. Nonlawyers, who lack the expertise and experience necessary to make
such assessments, are not considered necessary or even desirable in processing
complaints,

HALT does not find this argument persuasive, for these reasons:
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Most complaints do not Involve sophisticated allegations or Inappropriate
Judgments; rather, they Involve allegations of theft, Inordinate delay, substance abuse and
the like.

[ Juries In both civil and criminal trials Include nonlawyers regardless of the
complicated facta or laws they are asked to understand. Special masters and expert
witnesses satisfy any need for an expert advice.

[ Both nonlawyers and lawyers need training in disciplinary rules; no evidence
suggests that lawyers are more likely than nonlawyers to grasp the information needed In
Judging complaints.

"Lawyers' Judgment" has little meaning outside of the knowledge and practice In
a specific area of law. Yet, disciplinary agencies do not require that panelists be
knowledgeable about the area of law each case involves. Thus, no evidence suggests
that a lawyer panelist will be better able to assess a lawyer's legal Judgment than a
trained nonlawyer.62

HALT believes that the conflict of interest inherent in self-requlation Is at the root
of the other problems with attorney discipline. Because of lawyer control, discipline
agencies are not accountable to the public. Such control, coupled with the total lack of
public accountability, has led inexorably to a system characterized by invisibility, leniency,
secrecy, delay and client intimidation.

Recommendations
The only way to assure that the public's concerns are perceived to be and actually
are paramount to discipline agencies is to involve public members throughout the process
and assign control of the entire system to a publicly accountable body. In particular,
HALT supports measures that;
Place control of discipline with an independent agency under executive or
legislative oversight.
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Involve legislators, consumer advocates, concerned members of the public and
others In rulemaking, overall governance, processing complaints and selecting agency
personnel.

Require nonlawyer majorities on disciplinary governing boards and rulemaking
committees. Public members should draft the discipline rules, not merely comment on
rules that are drafted by lawyers. Public involvement should not be limited to one or two
token seats on governing hoards.

' Require that nonlawyers control complaint processing. Qualified nonlawyers
should screen complaints and hearing panels should have a majority of nonlawyers so
that If a decision is split between lawyers and nonlawyers, nonlawyers will prevail.

[ Institute immediate public audits of each state's system, Including all relevant
records and files of discipline agencies, disciplinary governing boards and cc 'rts. (See
Appendix m for HALT'S Model Discipline Monitoring Commission.;
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Conclusion

The nation's attomey-dlscipline agencies and procedures are in critical need of
change. As Richard Abel, a University of California at Los Angeles legal scholar, has

reported, the state of discipline nationally is a "travesty" in which:

Misconduct is rarel ceived.. If erce| ed, it is not re orted f reported,
hIS not mvestl?g ﬁf?i;nglﬁest@atep VIO ations are not fou * %

ﬁ/are excuse Qﬁ(Cli épenatles are | |gHt An H ,
significant penalties are impose awyer soon returns to practice, In

that state or another.®3
HALT recommends a great variety of reforms. However, it is not enough to ask
disciplinary officials that these reforms be instituted. Years of attempt by some state bar
associations and disciplinary officials have failed to make significant improvement. (See
Appendix IV, Chronology of California 'Reforms'.) This is because each reform attempt at
best has cured symptoms of the problem, but none have addressed the fundamental
conflict-of-interest inherent in self-requlation. To reform the system effectively, we must
go beyond recommendations for reform of current procedures and identify what
consumers need and legitimately expect and how such expectations can best be met.
Consumers must lead the effort to create new forums to ensure that they meet
consumer needs. Although this report does not include a study of these needs, in HALT'S
experience clients expect the discipline system to.®4
Help resolve disputes.
Get compensation for any injury.
Punish wrongdoers.
Deter misconduct,
Warn consumers about potential misconduct.
Remove serious incompetents and wrongdoers from practice.

—_— —— —— —— ~—



Resistance to creating forums that meet these needs is unconscionable, but it is
not inexplicable. As long as lawyers are charged with discip.'ning themselves, discipline
agencies will not even meet their stated and limited goal of maintaining minimum
licensing standards. As Stanford Law Professor Deborah Rhode testified about the failings
of California's lawyer-discipline system: "No matter how well intentioned ... no
vocational group is well-situated to pass Judgment on matters that directly implicate its
economic interests, social status, and self-image."®®

Unless and until the conflict in seLf-regulation is acknowledged and the entire
system, from rulemaking to licensing and consumer protection, is taken out of the hands
of lawyers and placed with a publicly accountable body, consumer interests will be second
to the economic protectionism in the system. And as long as consumers' interests are
secondary, discontent with lawyers and legal services will mount as will pressure for
consumer reforms.
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ven th ou t ‘r’r ds of dollars, wr Ipot suPportt3 e e{rses nee e rrng
the sult. member Wr e brua t] ﬁ ew months ave
lfcussed %ursrtu tron Wit srx terent Iaw trms IC ande mal ractrce hile
at evi e?ce of ma;ractrce exrst “none 15 willl gto repﬁresent s The

usua rgaﬁ ?rven turnrn us down rsdt at the amount of the ‘damage Is. too small.’
times the awye to.be sued does not have ert er malpractice insurance or

the mop rtaﬁo i a711Sslfr(rt:egsntev(erlea]t Sﬂrltr?n wher] a drspute Involves an PeCQ{OIpaq ure

relationsin. For clients, wiho are |ookin solution to a lawyer's. neg
e 07 failite 1o MOW (J{ectrgn g 4 malpraﬁ:trce Kiiis ot ohly porntfess

communic
T Tike ely to destroy any chance o repairing the relations

9 For example, In_1985 the tified |n the reauthor zatjon heari forthe Federal
% ommission rZFTC that t FLFE tH no aut rrt Yr Hv ers ﬁcause
aw ers étre repnu |ated r}/ extensrvelg re ulate state t 3 ﬁ

upr mg ourt 31 Jurisd ctrons ThiS, Is uprcatrv regulatron and there la no need for
tates are orng an effec |ve 0 T stim o% he Reauthorization of the Federal
Hgdg %?t”éttd“'é)ﬁ Tg?rrrlrrs],ﬁts Of the ommrtteore t Ensu A an Ité%?n?nner%gm%etrhce(?on ress,
1st%e%sron 1@85 statement of J. Chrys Dou eherty %Ry J

Marcmlmf ?8 gerdeg "Report on the Board of Governors," washington Lawyer,

gree {

prl
41 Fellmethﬁe ort,.p. 67. The Ca(trtornra State Bar has also been accused of ber
C! sar ns w?re basl nformat ron rom. a (ﬁ seqa or's eﬁrdg
eadline oy cangluding

massagin
rntgrvrg gd drscrp(r:rrr]aera/ af

and re rVJJorte(t Whe[t (e 1985
3 Cases a%)roa J 0se
nvestréqator elr supervrsor rr cte

el ol e 04 8 errr@ra% il
m]assaglnreqp%rr]rethReenr]:oar?tergt\?eSWCs%Saepser a(r)rnficr%rnc&rl co, Calrf Mrci {%%6 r

ﬁa Ira Perry, "Disharment Proceedings Drag On," The Houston Post, Jan. 26. 1987, p.

43 Michigan's 1985-80 Annual Report, p. 10.

44 American Bar Association Standing Commr%\%e oq;rgfess%onal Discipline, Evaluation
of the Lawyer Discipline System of New Jersey, p. I

43 American Bar Association S_tandrn% Commrttee on Professional Drscr Irrée Evaluation
of the Lawyer Discipline System in the State of New Mexico, ABA,

40  Connie Kang and James, FInefrock, "Half Who Steal Return to Practrce," The S
FranslscoExamrger arch ZE fé85C € san
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47  As the CIark Commission explained: "The unsophrstrcated complarnant ap roaches the

filing of a comg laint with re? r}vatr ns. He realizes that he Is askin ?Oh aw ers

tﬂt e actron ? hnst onre their preth ren He Is aware that %h 5 S o t kno O%e of
the standargs o ofession an t at th e attorne 'S con uoth e questions ma

Vio ate the gode ot Professional Responsrbhrtg e{ ften. feels cann ot st te ?

com(orarnt a equately because his attorney has not kept him properly informed."” Clark

4 or example, the consumer brochures published by the discipline agencies for
?orr a, Georg?a Ngrth (?arol?na and (‘E)regon P y P ’

f le, th hroch blished by the discipline agencies for
b S5 GEREreaE T igiac polited by the e agenc

30 Drscrphnargr Board of tge u reme ourt of Penna %nra “Information About
omplaint Proced sand |scrpEne of ahw¥ers un 1. Many other states use
srmrar or | entrca anguage In'their broc

% HALT conducedatelego survex ofdrscdplrne agg ies durrn March and April
t1¥e| t encr&fi ercent of 34 oBtact ﬁ I;ule @P
H Was nia, Colorado, onnectrcut rstrreto olowmb |or|da a

Ihnorﬁ ?entucy Massac usetts srssdppr rgsourr ntapa vada
5 ol e R W e S, e
h(e Inctg eransas r\%aryﬂand Innesota, New Mexico, Oregon anr?Washrngton 4
52 Mississippi State Bar Association, "Complaint," undated, p. 2.

53 HALT'S telep h ne survegr of discipline agencjes durrng a]rch and Ahml 1988 Included
u stion boutw ether th aP ncz ave ¢ ]oarn nts absolute 1m ity from civil suit
on rn or atrondprovrde 0 the dgency. b agencles t at Provrde
mmunrt laska, Ar ans S, ect cut, lllinois, Kentucky |ssou Nevada,
rco Penns Iva ode s \/ermont rrgrnr |scon |
womrétg Statest e orte provrsr %a ornra
||r?h%s Drstrrrot 0 qu rse OrlN%rt e?rlolrna re r?hy gu th Caasrs ?na ennessee
exas ?ftah Ja\Nashrn ton. ) g

84 1986 ABA Discipline Survey, p. 7.

b5 TwentM -four agencies ql perclgnt of 34 agenores responding) reported that the bar
counsel or disciplimary agehcy could appeal a tecision.

6 The first tate to 'orovrde for. onlaw er artici atron as Michigan. F. LaMar
rshge7e8 Progfssrona Responsr ty In vent>P Irst Century,” Ohio Law Review, Vol.

AT S O 00 M G T e
ules," Bar Leader arc/ pril 1

8 1986ABA Discipline. S ates.do not reqularly hold hearings
EWrsconﬁh for elir%tlpnéqe‘) ué\tgt/es that oldSth rin do soga}tery ? gofgprobable
ausa. . Thus, usrpnq ﬂ ABA Rrscrplhne Su ey, ata ALT has approxrmat d the
percentage of contplaints which redc the h earing stage.
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69 A re?ent exam Ie of the serrou?]ness of bar menence was thehMrnnesota State B%rs
successfu mga’\P t1 ermine tho work of Mic Hoover, then Bar Counsel an
Presrdent oft ational Organization.of Bar C ounse
Minnesota 8tate Bar AS o lation petrtwneéj the Mrnnesota upreme Court to

Bgornt a commrttee to ecomme{t an es 'ﬂ Iscipline s stem ased on concerns

ut "an excessively a versarra postu e In the Drrecto S Ofr (Jand the man}nro riate
treatment 0f tho ‘Innocent* lawyer." Minnesqta S u me Court A rsory Co rtte
"Re gort ofh e Supreme CourtAdvr%or?/SCommrttee o Discl ne A r 985, p.

.ol of the néne co[nmrttee members, were ppornted e Ba ssocra lon. Tn
committee geh ﬁ s In the. exg srve zea of the Bar Counsel. As a result of the
campaign, Michael Hoover resigned his position.

0 As Wolfram points out, [o]]ner tempted to believe. that ost of these reforms. .
incorporating public mem {fsortt grocesa were rnrtrate an ar berqgsmargtarned

ACTice of AW ICerr%lfrb}stcllopqlsneern A radical w %enur Sg?rerg% ?a(n%gn eaFrlerS to Elfective

B ﬁtICS
ublic Participdtion," Minnesota Law Review; V0|

t has. alse been ar tied that tpe Supr mﬁ Court has and must r tarn oversight of
cfafnP ranuethgretcu mg ontro throrf e legisfature or an ency.” Courts

SduerCourt ec[%]rge ate tﬁ Ieéqal pro $si0Nn bagJon the doﬁﬁ f %erene[laudmar

an "nnher é) wer over the practrce 0 Including discipline,
in orderAthprot |[gn|tIy8 effective o eratlg the Jugicia 6{pro ess.
Fves tha Jurisdiction over la Iscipline 1s unrelat to tge orderIy
admini tratron the courts. Couts can re te lawyer con tbrn court and court
B ceedings an evemgartrcrgate in_de ISIP about ho s,nou
ving S0 att

e licensed to practice
efore t m wrthou e contro orney n
8osrtr n re S reﬂgt ened ﬁ/ an exam\natro the hrstor}/ of court Intrusion
this. area an ctt couFts a a

”ttere IS confrdera%e evr%ence ﬁ at the rea/ergoggn ItnlgttPav?/X%rrglsgnov pUSHEC&: P“ne

ht 0
restrict. e%sfatrve conH over aerv?/%rswsto eigh Iawgyers stat (Si rmrnrs
competition from outsiders. t igg sion Oti IS rBsge Aenne

omas

Challenges to the },awyﬁr MonopoRy ert
egu at% the
29-5

Inherent Power of the Court 5 ra tPce of La\nr tstorrijﬂ }/srs
BufaloLa Review, VO Comment ontrolo the Unaut |zen\

r%%[dfe 0 1_682 Scope 0% In%ere tj)udrcral Power," Univ. of Chicago Law Review, Vol 28

Subn?BSaer%é?r?éﬁJnQ” agrzsé developed by Wolfram, in his article, "Barriers to Effective

66 Brad Bumsted an Ine Gyttman, "Beyond the Law," A 0 News S
SgecialaRdepourt [Bee(rj:e?”nger %réét GE an, "Beyond the Law," A Oannett News Services

64 HALT bases this claim on expectations consistently voiced in letters from
consumers.

Professor Deb({tpt §ode Stanford L School, HS%””E?BS Before the

trmo
Sesss?rgnn%gf ttjrd]l%lalrornraTleté?selaatﬂre VO eggtehg%rcrary ommrttee 1 Regular
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ét%@gwxﬁate Survey Questionnaire

HALT staff designed the lawyer-dlscipline survey questionnaire using existing
studies and the wealth of questions asked by consumers over the years. The
questionnaire ussd a "multiple choice” format wherever practical. The questions were
reviewed by several authorities including three bar counsels.

As usual with surveys, after uhe data was collected, a number of additional
questions wore identified. Some were pursued in follow-up telephoning. Others not asked
include:

v What standard of proof must be met to find a disciplinary violation (i.e., "beyond
a reasonable doubt," "clear and convincing" or "preponderance of the evidence")?

[ How many nonlawyers are currently serving on your disciplinary board?

[ How many lawyers and nonlawyers are currently in your pool of hearing
panelists? How often do your nearing panels Include one nonlawyer? Two? Three?

[ What mitigating factors can the agency take Into consideration when
determining the appropriate level of discipline?
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ATTORNEY GRIEVANCE PROCEDURE
QUESTIONNAIRE

CD Authority Over Disciplinary
Systenm

a. Whatbodyorbodies havo iho authority lo make the rules lor
your stale s attorney disciplinary system”

high court

stale bar

legislature

other (explain)

b. What is the source ol that authority”
state statutes, cite
constitution, cite:
court rules, cite:
other vdescnbo)

c. Is the state bar association a legal extension ol the slate
supreme court, or an "integrated' bar? Yes | INol I

d. What is the source ol your agency s budget’
appropriation lrom bar association dues
appropriation Irom attorney licensing lees (il
separate lrom bar dues)
lee paid by licensed attorneys directly lo agency
appropriation Irom legislature
other (describe)

e. Whatis your agency's budget lor 1985" (Feel tree lo en-
close a linancial stalemer' if you have one prepared lor the
public.) S -

I. Is the budget and stalling adequate lor the agency s case-
load? Yes |1 ( Nol 1

Ilno, how much more (money arid stall) is needed lor timely
action on the caseload?

d Filing Complaints
a. What person (title) or body are complaints tiled with?
bar counsel

disciplinary com mittee
stale/county regional bar association
other (name)

b. Musi complaints be tiled on a specific lorm” Yes | INo I |

Are there any requirements about their lorm? Yes1JNo ||
I so. must they te:

written

verified

other (describe)

c. What is Ihe title and training ol lhe person(s) who initially

screens complaints?

d.  What types ol complaints does your ollice have authority
over?
— failure to represent client zealously (within bounds ol law)
— failure to protect client confidences
improper use ol client lunds
neglect ol client's case
charging excessive lee lo client
— criminal act oulside attorneyoliont relationship
in-person solicitation ol clients
— misrepresentation ol lacls to client, court or third party
lying on bar application
improper advertising
conllict-ol-interesl
lailure lo pay bar dues
others (list)

e Areleedisputes handled separately lroinotherdisputes’
Yesl 1 No1J

Il yes. explain the systom lor handling lee disputes.

I What is the statute ol limita!"™" Inr tiling corr.r nls

I I'None .. Years

g Is the system publicized? Yes | INot |
Ilyes how?

. brochure available to public
. advertisement in yellow pages

publication ol tiling ol disciplinary charges or imposition ol
public discipline

other (dosenbo)

[BF Processing Complaints

a Wtial criteria are used lo decide which complaints are
docketed lor investigation?

within jurisdiction

verifiable

oilier (list)

What are iho most common reasons lor dismissing a case
belore docketing?

b What is the title and training ol ihe person(s) who porjoim
the pieliininary investigation and tho person(s) who oversoo
Iheir work’

c. How many people are assigned lo perform this lunclion?

Do investigators perform other lunclions? Yes 1J No I |
Il. so what are they?

d Do you have a statutory or mlormal deadline on processing

complaints” Yes | INolJ

Il'yes, which Statutory . Inlormal
W hat is the length ol that period”

How ollen is il met?

e What are The mostcommon reasons lor dismissing a dock-
eted case?

. not verifiable
— alleged conduct does not constitute misconduct %
— evidence not suilicient lo meet reqi .ed standard
— . other (describe)

I Is there provision lor interim suspension ol an attorney?
Yes | INo I |
Ilso. when?
_ alter probable cause has been determined

— when attorney has been convicted ol a letony or "serious
crime”
when attorney is deemed to “resent imminent threat lo
clients or Ihe public

— oilier (describe)



HK
33 Hearing Process

Do you hold a hearing, following determination ol probable
cause and/or petitioning ol the matter? Yesd No LJ

II'nat, on a separate sneet, describe as tutly as possible the
system that your state uses at this point in the process and
omit the remaining questions under this section

a. How ara hearing panel'commrlleo members recruited”
membeis volunteer
disciplinary committee solicits membeis
disciplinary committee members serve
place advertisements in newspaper
other (describe)

b. Who chooses the hearing panetrcommiltee”
disciplnary agency
disciplinary counsel
other (describe)

c.  What qualifications are required lor lawyer members ol lhe
hearing panel/committee?

member ol bar

practice related to type ol case in question

specified number ol years' experience

other (describe)

d How many members do panels committees have?

e. How many non-lawyers are required lo be on each panel?
none
(pve number)

g. What qualifications are required lor non-lawyer members?
___membership on bar board

___membership on disciplinary committee
___recommendation by bar members

___other (describe)

h. Can both attorney and client appear at the hearing?
Y etdN oD

Can attorney bring witnesses’ Yes [J No O
Can client? Yes LI No U
Does lhe prosecutor call experts? Yes U No IJ

Does the prosecutor call ils own
witnesses? Yes LI No LJ
1 Who is required lo appear el lhe hearing”’
Both attorney and client?

Attorney only?

Client only?

Other (describe)

Yes [JNo 11
Yes 1J No 1J
Yes 11No LJ

j Can prior discipline ol lhe attorney be considered as evi-
dence in Ihe hearing? Yes U No IJ
Il so. under what circumstances?
il prior discipline was public (not private reprimand)
ilpriordiscipline was "serious” (suspension ordisbarment)
when guilt has been determined and discipline is being
decided
il evidence ol prior discipline is needed to prove present
charges (such as continuing to practice alter suspension)
other (describe)

k. Can client be present during attorney testimony?
Yes O NoO
Can dient cross-examine lhe attorney? Yes U No LI

I. Can attorney be present during client testimony”’
Yes O NoO
Can atlorney cross-examine lhe client? YesO No U

m Is lhe prosecutor responsible lor building the record?
YesO NoO

&

Is client responsible lor building the record? Yes LJ No LI

n Can witnesses ordocuments be subpoenaed? YesO No LJ

o Do the rules ol evidence apply in disciplinary hearings”’
Yes | INol |

p Are hearings recorded’ Yes U NolJ

q Is a written report ol lhe hearing required? Yes LJ No LI

r Il so. is there a deadline by which the report must be pro-
duced? Yes LI No LJ

Il'yes. what is it?

SJ Powers of Hearing Committee/
Panel

Does lhe hearing committee
issue inlormal admonition/private reprimand
impose discipline
recommend discipline
lorward its report lo lhe Bar Board or the Court lor a
determination on disciplinary action
other (describe)

[® Disciplinary Action

a Whet body actually metes out discipline lor attorneys’
___hearing panel or committee

___disciplinary commission

___high coun

___other (describe)

b. What are lhe possible types ol discipline handed out?
___inlormal admonilion/privale reprimand

___public reprimand

___probation

____censure

___suspension

___disharment

___permanent disbarment

___other (list)

c. Does discipline lor cehain ollenses require a showing ol
lilness belore readm ission to practice? Yes LI No 1)
Il yes. describe types ol ollenses or under what circum-

stances

d Do the rules provide lor a disability suspension?
Yes 11No ||
Il so. what are the standards?

e Can financial restitution to clients be required?
Yes 11No 11
Under what circumstances?
it atlorney misused client lunds
it atlorney overcharged client
il disciplinary body recommends restitution
othei (describe)

Are there any limitations’ Yes 1J No LJ
Ilyes. what are they?
limit on amount

other (list)

I Are attorneys given lhe right lo appeal decisions ol the
disciplinary body” Yes 1) No LJ
Is disciplinary counsel given the right to appeal decisions cl
the disciplinary body? Yes O NoDO
Are clients given the right to appeal decisions ol the discipli-
nary frndy’ YesO No U
Il'so. do appeals lake place

within the stale bar system

outside the bar system

both



g. Does tha disciplinary agency have a system to monitor
whether disbarred attorneys are practicing? Yes 1.1 No 11

Il so. describe.

h. Are lull records maintained on all cases? Yes | )Nol I

For how long? ...months
On dismissed cases? Yes | INo ..
months

For how long?

llrecords ol dismissed cases are expunged, does the skeletal
record (name. dale, type ol case) remain” Yes 1 INol |

[3 Publicity
a. Are disciplinary cases made public:
when lhe complaint is liled
when probable cause is tound or case is docketed lor
Investigation
when discipline is recommended
when discipline is imposed
./hen disciplinary action is something other than private
reprimand
when discipline is 'serious’ (suspension or disbarment)

b. I made public prior lo discipline, how are cases made
public?

record ol complaint open to public

lile opened to public

hearing record or reporl open to public

notice printed in bar publication

other (describe)

c. How is lhe public informed about attorneys who have been
disciplined?

notice printed in bar publication

notice published In area newspapers

notice sent to area newspapers

other (describe)

d. Does public notification apply only to public discipline?
YesOd NoO

(3 Distinguishing Characteristics

Are you aware o(any components ol your system that make it
signilicanlly different Irom those in other places? (Such as a
system lhatlIsnotstatewide butregional or local, provisions lor
automatic disbarment, jury trials, etc. You may wish touse lhe
ABA Model Rules as a standard ol comparison )

(3 Enforcement

(Il your agency compiles a year-mid report which contains
the information requested m the Inllowmqg Questions please
leel tree to enclose a copy ol the report, m iieu utanswering

the loltowmg)

Do you keep records on lhe enforcement ol your disciplinary
rules? Yes CINo LI

a How many complaints did you receive in 1983~

In 1984~

b. How many complaints did you investigate m 1983~
In 1984~

c. Do you have a backlog? Yes 1.1 No LI

How long is it?

d. What is Ihe average amount ol lime it takes lo complete
work on a complaint. Irom its receipt to hnal disposition?

46

e How many cases does youragency now have on its docket

that are more than:
90 days old 120daysold

180 days old 360 days old

1 01 the complaints you roceived in 1984, how many resulted
in disciplinary action?

In 1983’
g 01 the lawyers mvesligaled in 1984, how many resigned
before disciplinary aclion was taken?

In 1983°

h How many lawyers were disciplined lor
Note type ol discipline and approximate no. ol each type

failure torepresentclient zealously (within bounds ol law)
failure lo protect client confidences

— improper use of client funds

— neglect ol client’s case
charging excessive lee to client
criminal ad outside attorney/client relationship
in-person solicitation of clients

— misrepresentation of facts lo client, court or third-party
tying on bar application

— failure to pay bar dues

— improper advertising

— conllicl-ol-inierest
lelony conviction

— others (list)

0 Suggestions/Plans for change

W hat problems do you see in your slate’s system? W hat
ideas do you have lor improving it" (Ways lo reduce
backlog, ways to simplify process, etc.)

Are there any plans or proposals currently being consid-
ered lor etianges in Die system ? W liat aro they?

Do you wish lo receive a copy ol our study results?

YesU No (1

Name ol person(s) completing questionnaire

Address

Phone

Please r6iurn lo
Karen Leichlnam
HALT
1319 F SI . N.W , Suite 300
W ashington, D C 20004






épﬁ V- gtlateSurveyResults

Agencies returned their answers to HALT'S questionnaire between April 1985 and
January 1986. For those agencies that did not respond, in some Instances HALT staff
was able to get answers to the questions over the telephone. In other cases, unreturned
or uncompleted questionnaires were completed by staff using previously published
materials, such as brochures, complaint forms and procedural rules.

Each state has one disciplinary agency, except New York which has eight
independently operated agencies. HALT sent questionnaires to all 58 agencies, of which
34 responded (including two New York agencies).

In February and March of 1988, HALT telephoned each agency again to update the
survey information about the stage at which they make case information public (under the
heading "cases made public").
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STATES

ALABAMA
ALASKA
ARTZONA
ARKANSAS
CALIFORNIA
COLORADO
CONNECTICUT

DELAWARE

DISTRICT OF
COLUMBIA

FLORIDA
GEORGIA
HAWAT I
IDAHO
ILLINOIS
INDIANA
I0WA
KANSAS
KENTUCKY
LOUISTANA
MAINE

MARYLAND

MASSACHUSETTS

MICHIGAN
MINNESOTA
MISSISSIPPI
MISSOURI

MONTANA

RULEMAKING
AUTHORITY

Vi
X fxt

X1

XX
e |

X |
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ADEQUATE COMPLAINTS
:8%_?8535 lNTEgARRATED FINANC"\G BUDGET FILED WITH
I w:
X
X X
X
X X
1
X i Xi X
X X! X
X X X
Xl
Xi
X
X
X
X
X
X X X
X X
X

COMPLAINT
FORM



RI"UAKING SOURCE OF
AUTHORITY AUTHORITY

55 o 2
STATES w $ s =N i
5E58 £,8
NEBRASKA X { X
NEVADA X f X X x
NEW HAMPSHIRE

NEW JERSEY X ‘ X

NEW MEX1CO X 5 X X
NEW YORK (IST) x 1x X ox

NEW YORK (2\D) X L

NEW YORK (3RD)

NEW YORK (4TH) 1

NORTH CAROLINA x

NORTH DAKOTA J

OHI0 X i X
OKLAHOMA

OREGON X f X
PENNSYLVANIA X f X
RHODE ISLAND X j X
SOUTH CAROLINA X J

SOUTH DAKOTA

TENNESSEE X X
TEXAS j

UTAH X _ X
VERMONT T

VIRGINIA X X1 X
WASHINGTON X X X X
WEST VIRGINIA !X X X
WISCONSIN

WYOMING X X
TOTALS 3% 5211 1016 193

> >

Al

y
INTEGRATED
BAR

15
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DUl
LICENCES

FINANCING

—

LEGISLATURE

ATTCR\EY FEES

=
-

I1Xj
ixi
Jj i jx

ix

X1
Xj

Ixi

X

Xi

J

Xi

xi jj

X3 3]
5i6hi;5 0

adequate
budget

>
LT

x

X
=

K]
%50l

COMPLAINTS  COMPLAINT

FILED WnH FOFIM
fl
. .
xJ ] X
X J X
i .
X
Jx] X
X1 JXx X
X X
X j jx X
X1 X
X Jj X
Xj X
i X] X
jX
X 1X]
Xj X
X j X
X3 ]
ixi X
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MUST FEE SIAMUTE CRITERIA MCIST COMMON
coMPLAINTS WHO SCREENS 1y opieg = GF FOR REASON FOR
P‘

COMPLAINTS  |NCLUDED? LIMIT, TIONS  IH¥fcai IFiAUNQ HOT. . INVESTIGATING.

JURISDICTION
INSUFFICIENT
N JURISDICTION

STATES é g_ i ] 2 : % 1 § .
i ? 1\ 812 o = @

ALABAMA

ALASKA X | X 1 X 5 X X

ARI1ZONA X x| X X X

ARKANSAS X X X1 X 1 X X X

CALIFORNIA

COLORADO X X1 | X X X X X

CONNECTICUT X X x} X 1 X X

DELAWARE

corowsta X X1 vx XX XX

FLORIDA X X 1 I x X X 1

GEORGIA X X X1 | X X X X

HAWAT I X X1 J X X X X

IDAHO X X1 j X X X X X

ILLINOIS X1 1 x X X

INDIANA

10WA X X X

KANSAS X X1 X 3 X X X

KENTUCKY X X X1 i X X X X

LOUISITANA

MAINE

MARYLAND X1 1 x X X X

MASSACHUSETTS X x 1 1X X X X

MICHIGAN X % 1 X j X X

MINNESOTA X X1 Y X X X

MISSISSIPPI X X1 i X X [6)) X

MISSOURI X X j 1 x X X

MONTANA Xl I X X X 1
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RITERIA MOST COMMON
MUST WO SCREENS FEE STATUTE ¢ OST COMMO

COMZIE/?INTS COMPLAINTS III\?ICSLPUUDTEE@)S* |_|M|T(2\FT|0N5 INVES??IGQATING N9:RFNAYSSOS,\TIISOAI?ING
S u 2 ;

z £ _S 5t !
STATES E %J j . 2y E% é i IS s

= > 1 5 S 2 = = == s 1
NEBRASKA X X ix
NEVADA X X X X X X
NEW HAMPSHIRE
NEW JERSEY 1 X X | x X
NEW MEXICO X X X 3 X X X
NEW YORK (1ST) «x X X | x X
NEW YORK (2ND) X X | x X
NEW YORK (3RD)
NEW YORK (4TH)
NORTH CAROLINA X X | x X
NORTH DAKOTA
OHIO XX X I X X
OKLAHOMA
OREGON X X X 1 X X X
PENNS YL VANIA X X X 6 1 X
RHODE ISLAND X X « X X
SOUTH CAROLINA X | x X
SOUTH DAKOTA
TENNESSEE X X | X X X X
TEXAS
UTAH X X 3 i X X
VERMONT
VIRGINIA X X X 10X X X
WASHINGTON X X I X X X X
WEST VIRGINIA X X 1 X X X X
WISCONSIN
WYOMING X | X
TOTALS 27 5 0 34 1 0 & 29 4 Ja1 21 13 1 11 16 2
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STATES

ALABAMN
ALASKA
ARIZONA
ARKANSAS
CALIFORNIA
COLORADO
CONNECTICUT

DELAWARE

DISTRICT OF
COLUMBIA

FLORIDA
GEORGIA
HAWAII
IDAHO
ILLINOIS
INDIANA
IOWA
KANSAS
KENTUCKY
LOUISIANA
MAINE
MARYLAND

MASSACHUSETTS

MICHIGAN
MINNESOTA
MISSISSIPPI
MISSOURI
MONTANA

MOST COMMON

WHO DOES DEADLINE FOR

HOW REASON FOR

PRELIMINARY  COMPLAINT  HOW -ASON | INTERIM
d
INVESTIGATION  PROCESSING LONG OFTEN MET imupqltsigmgCASE SUSPENSION?
_
=5
£
—
g .
7 =
| t e
=
X 180 Y
X 120 Y
X N
X Y X
X Y X
X 90 X X Y X
X 180 X X Y X
Y
X X X Y X
X X Y X
X X Y X
X X X N
X X X Y
X 30 Y X
X Y X
X
X 45 Y
X X N )
X X Y X

63



WHODOES  DEADLINE FOR MOST COMMOM

JRELMINATS | CONPLNT KU oprenwer | DsMsSNG  qulfEidiow

STATES o _£_5 §11 _ 50 E“
S T A P15 if 1 i oAy EE

NEBRASKA X X x | x X Y x X
NEVADA X 4 f Y X
NEW HAMPSHIRE f
NEW JERSEY X X 60 1, X Y x X
NEW MEXICO X X 90 | X X Yy X X X
NEW YORK (IST) x  x X 180 X L x X v
NEW YORK (2ND)  x X % X I X N X X
NEW YORK (3RD)
NEW YORK (4TH)
NORTH CAROLINA x  «x X I X Y X X
NORTH DAKOTA
OHIO X X % X 1X X Y X
OKLAHOMA
OREGON X X 1 X Y X
PENNSYLVANIA X X X X 1 X X Y X X
RHODE ISLAND X X X X Y X X
SOUTH CAROLINA X X 60 X vy X X X
SOUTH DAKOTA
TENNESSEE X X X i X X Y X X
TEXAS
UTAH X X % X Y X
VERMONT
VIRGINIA X X \ X x X
WASHINGTON X X X Y X X
WEST VIRGINIA X X X 1X X Y )
WISCONSIN
WYOMING X J x N

TOTALS 3 8 0 4 13 16 0o1moo s8l2s 17 o %2 2 26 28

>



HEA RINQ Wiw lawyer No. OF No. OF ATTY. A

SR G el Tt R v

2 ¥

STATES J ! : 2$ % ]
§"| L e | IBEY. S L. a | s

ALABAMA { i
ALASKA « x 9 3 ix x|
ARIZONA X ! X X l 3 0 X 1
ARKANSAS | ' \ 7 2 | x|
CALIFORNIA
COLORADO X x X X 3 | jx  x
CONNECTICUT » 3 1 Ix
DELAWARE
DISTRICT OF
COLUMBIA x KX 3 1 X !
FLORIDA <y C 5-15 1:5 fX -
GEORGIA o x 1 0 7
HAWAII x x X 3 1 | i X
IDAHO XX X 3 1 X X |
ILLINOIS < ox X 3 0 } X 1
INDIANA X
IOWA 1 X X x X |
KANSAS K x o x 3 0 X |
KENTUCKY 0
LOUISIANA
MAINE
MARYLAND » " <X 3 1 ix x|
MASSACHUSETTS » X X 3 0 | 1
MICHIGAN X 3 0 X
MINNESOTA r » » 3 1« 1 X
MISSISSIPPI Co « X 3 0 " Y i
MISSOURI f o 45 1 J -
MONTANA . X x 11 3 Croxd
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‘Lwr Ip WEW v

W m

R

:Q i
1
STATES I 15c E (igl; |D) ](.)f
At 9 a Mrep 12

NEBRASKA X x| 7 0 i x X
NEVADA X X 5 1 X
NEW HAMPSHIRE
NEW JERSEY X X xjiX X 3 1 X X
NEW MEXICO X X X 1 X 3 0 X
NEW YORK (1ST) X X 7 2 X X
NEW YORK (2ND) ‘i x 16 4 X
NEW YORK (3RD) .
NEW YORK (4TH)
NORTH CAROLINA i x . 3 1 X x
NORTH DAKOTA
OHIO X . 3 0 X
OKLAHOMA | 3 1
OREGON '
PENNSYLVANIA . X X 1 i 3 0 X
RHODE ISLAND X X X 3 0 X
SOUTH CAROLINA X . g 3 0 X
SOUTH DAKOTA '
TENNESSEE x i : 3 0 X
TEXAS
UTAH X 3 1 X X
VERMONT
VIRGINIA X X 0 2 X X
WASHINGTON X i 1 0 X
WEST VIRGINIA X X i 3 1 X x
WISCONSIN
WYOMING X X xJ 5 0 X
TOTALS 1170 g2 91 20139 3112 5 i 603 8 =2 3

66



STATES

ALABAMA
ALASKA
ARIZONA
ARKANSAS
CALIFORNIA
COLORADO
CONNECTICUT

DELAWARE

DISTRICT OF
COLUMBIA

FLORIDA
GEORGIA
HAWAII
IDAHO
ILLINOIS
INDIANA
IOWA
KANSAS
KENTUCKY
LOUISIANA
MAINE
MARYLAND

Massachusetts

MICHIGAN
MINNESOTA
MISSISSIPPI
MISSOURI
MONTANA

ATTY.

al ry. CLIENT  PROSECUTOR PROSECUTOR A CLIENT CLIENT ATTY PRIOR
BRI 403 BRINGS CAMS CA-L3 MUST MUST ONLY MUSI DISCIPLINE
WITNE.3SE3 WITNLESSES EXPERTS  WITNJISSES APPEAR APPEAR APPEAR CONSIDERED

f

(=Jas )
(<l @

|, DO

SRS R

£
9 2 9 \2 9\ 2 9 ¢ £;2 512 ¢ 2 ¢t U
[)
x 0 ] *e X1 X i N
X X x| X 1 X JX X y X X
X X X | X X | Yy X
X X X | X Y X
X X| x| X | X ,x X Y X X X X
X X| X | X ] X Ix 70 Xy X X
X 1 X X]_ X Y X
X X | X X I x X x Y X
X X| x| X {X [y x Y
X X | X jX 1x Y
X x| X X Xj 1x XY X
t
’ I
X X 1 X | X jx % X Y X X
X X | x | X |x Ix X Y X
X X I x XY X
1 |
X X jx X 1« X x Y
X X | x| X jx [ X X Y X X
X i y X
X ! X
X x 1 | X X X j 1 1y X x oxox



STATES

NEBRASKA
NEVADA

NEW HAMPSHIRE
NEW JERSEY
NEW MEXICO
NEW YORK (1ST)
NEW YORK (2ND)
NEW YORK (3RD)
NEW YORK (4TH)
NORTH CAROLINA
NORTH DAKOTA
OHIO

OKLAHOMA
OREGON
PENNSYLVANIA
RHODE ISLAND
SOUTH CAROLINA
SOUTH DAKOTA
TENNESSEE
TEXAS

UTAH

VERMONT
VIRGINIA
WASHINGTON
WEST VIRGINIA
WISCONSIN
WYOMING

(
(

TOTALS

ATTY.
BRINGS

WITNESSES ~ WITNESSES

>

>

>*

>

35 0

CLIENT
BRINGS

I X

221 11

PROSECUTOR PROSECUTOR

CALLS
EXPERTS

27 | 4

CALLS
WITNESSES

ATTY.
& CLIENT
MUST
APP_EAH_

X
X
1
[
X
]
8 17

CLIENT
MUST ONLY MUST
APPEAR APPEAR

ATTY

$. 3 .
X X
X
X X
X
X
X X
X X
X X
X X
Nl
X
I 17 12 9

PRIOR
DISCIPI INE

CONSIDERED

1

N
Y-3J:
N-4

[

[6)]
«

F PUBLIC
F-SEHOUS-

=

x
LT
x
>
>

x4

" —— = =

!
|

9j 5 19 11



CLIENT CLI "NT ATTORNEY ATTORNEY RULES OF WRITTEN

- SUBPOENA h i REPORT
HE/KRS CRt as- HEARS CRC>88 EVIDENCE earings REPORT DEADLINE

ATTORNEY EXANIINES CLIENT EXAKIINES POWER APPLIED recorded REQUIRED
TESTJUQHV ATTORNEY TESTIMONY Cl ENT

STATES 88 2
9 . 9 2 9 2 ¢ 2 ¢ 2 9 ss82 9 2 ¢ 2 S 3

ALABAMA

ALASKA fc X X X X X X X Y 30

ARIZONA X X X X X X X Y 60

ARKANSAS X X X X X X X X

CALIFORNIA

COLORADO X X X X X X X X N

CONNECTICUT

DELAWARE

coLuvalA S : v

FLORIDA X X X X X X X X N

GEORGIA XX X X X X X Y 60

HAWAII X X X X X X X ox Y 60

IDAHO X X X X X X X X

ILLINOIS X X ox - X X X X X Y 60

INDIANA

IOWA

KANSAS X x X X X X X X N

KENTUCKY X X X X X X X X Y 30

LOUISIANA

MAINE

MARYLAND X X X X X X Y s

MASSACHUSETTS  x X X X X X X X N

MICHIGAN X X X X X Y 30

MINNESOTA X X X X

MISSISSIPPI X X X - X X N

MISSOURI X X X X X X X X N

MONTANA X X X X x X X N



CLIENT CLIENT ATTORNEY ATTORNEY RULES OF WRITTEN

_ HEARINGS REPORT
HEARS CROSS- he VRS CRC)SS SUBPOENA EVIDENCE REPORT

RECORDED DEADLINE
ATTORNEY EXAMINES CLIENT EXAHUNES POWER APPLIED REQUIRED
TESTIMONY ATTORNEY TESTIUONY 01 FNT

-

STATES

sii

NEBRASKA ‘ Dk x X X X X
NEVADA ) i P x X X X1 X x 1 v 60
NEW HAMPSHIRE | {

NEW JERSEY : x i X x 1Y 30
NEW MEXICO ‘ « X X X L X 1Y 10
NEW YORK (18T) o X X X X X ix N
NEW YORK (2ND) x X X X X X - y
NEW YORK (3RD) ;

NEW YORK (4TH) |

NORTH CAROLIN.. X X X X A S |

NORTH DAKOTA i

OHIO | X X X X X X X 1 N
OKLAHOMA

OREGON X » X X X 1 v o2
PENNSYLVANIA . x X X X X X - v 60
RHODE ISLAND - 1X X X X X X X 1 v 60
SOUTH CAROLINA | x x x X X X X . v 60
SOUTH DAKOTA

TENNESSEE . X x X x X X ‘1 v 60
TEXAS -

UTAH - X x X X X X i X
VERMONT

VIRGINIA i x X X X e X 1x N
WASHINGTON - X x X X XX N
WEST VIRGINIA X 1 XX » X X X o N
WISCONSIN

WYOMING i x x x » X X N i x
TOTALS 191 12 2 32 32 o 3 1 3 1 25 714 3B 1 2719 y\\j/_illg
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STATES

ALABAMA
ALASKA
ARIZONA
ARKANSAS
CALIFORNIA
COLORADO
CONNECTICUT

DELAWARE

DISTRICT OF
COLUMBIA

FLORIDA
GEORGIA
HAWAII
IDAHO
ILLINOIS
INDIANA
[OWA
KANSAS
KENTUCKY
LOUISIANA
MAINE
MARYLAND
MASSACHUSETTS
MICHIGAN
MINNESOTA
MISSISSIPPI
MISSOURI

MONTANA

HEARING
COMMITTEE

XIIX
Xi X

Xi
Xt

WHAT BODY
GIVES FINAL

BACIIIHE

118

| X
X ®

TYPES

si !
Xj X ”X
Xjx

XX ix
Xi X Xj Xjx
Xix X
XX XX
XX  jx
XjX X
XiX XX
X] X X)X
X X

Xl X

XX

IX
X

XX
X| l.X

XX

0)

STANDARDS
FOR
READMI33ION

< < X X X

DISABILITY
SUSPENSION

< X X< X X X X

FINANCIi
RESTITUT
PQ3SIBI



STATES

NEBRASKA
NEVADA

NEW HAMPSHIRE
NEW JERSEY
NEW MEXICO
NfW YORK (1ST
NEW YORK (2ND
NEW YORK (3RD
NEW YORK (4TH
NORTH CAROLINA
NORTH DAKOTA
OHIO

OKLAHOMA
OREGON
PENNSYLVANIA
RHODE ISLAND
SOUTH CAROLINA
SOUTH DAKOTA
TENNESSEE
TEXAS

UTAH

VERMONT
VIRGINIA
WASHINGTON
WEST VIRGINIA

WISCONSIN
WYOMING
TOTALS

)
(2ND)
(3RD)
)

B

NE

géj I j I\ E
23 gill 1'BS
X i X X]oxxoxxjx X
X Xj X)X X XX
J
Xx XX Xx jx X0
XX XX X Xjxjx X 4]
X XX X xix X
X X x jxixX
x | X X\ jxjx X
X X] X X  jxXX
XX x XXX X X jx X
X X X xx jxpx X
XX X XX ixjx X
X Xj X XX X X
i . .
XX X XX X X
X X Xxj X
X X X Xjx Xj jx X
X X XX X xxxjxjx XXa
X X] X xXjpxXx (7
J
XX Xxi X X xxxjix X

et S T

>

><><><><

>< X

16§ 2% 01313 35 32312938365 5 B

X
6

> X

X
33

Y X]

Y Xj XXj0)

=

Y
0 NBuis 177



MON ITOR DISM ISSED
LIMITS ON ATTYS. BAR CLIENTS APPEALS RECORDS

CAN COUNSEL 01SB/ IFIRED CASERECORDY
TO MAINTAINED
PEOTITUTION \ppeal cAN APPEAL AlSFﬁENAL A-Wd NEY3 m m AMED

STATES 5 £ 2
71 92«0 92855 £ 1B blE

ALABAMA |

ALASKA N X X X X Y X] Y 5

ARIZONA X X XX X N

ARKANSAS X X x Vil X Y Y

CALIFORNIA

COLORADO N X X X iX 1 X Y Xj Y 3

CONNECTICUT X X X X X Y xj v X

DELAWARE

gggﬁﬁgMOF N X X X X v X Y b

FLORIDA N X X X X X Y x| N

GEORGIA X X] X Y xj Y 4

HAWAII N X X X X Y X| v X

IDAHO N X X X X | x Y Y

ILLINOIS X X X X x Y Y

INDIANA

IOWA X

KANSAS X X X x| x Y x|

KENTUCKY N X X X Y xj v 1

LOUISIANA

MAINE

MARYLAND N X X X Xj X v Xj Y sn

MASSACHUSETTS N X X Y xi Y 6

MICHIGAN X X X X

MINNESOTA N X X X X vy Xj Y 5

MISSISSIPPI N X X X jxi X Y oxj v X

MISSOURI X X X X v |5

MONTANA N X X X jxj X Y X

—<
>



ITOR DISMISSED
LIMITS ON ATTYS. BAR CLIENTS APPEALS WoN RECORDS

CAN  COUNSEL  CAN DISBA RRED CASE RECORDS
T - MAINTAINED o
RESTITUTION  \ppEAL CAN APPEAL APPEAL. ATTQI nevs . .MAIIATEC.

o

L B,

STATES L J ga - E {

f 32 12 92 E3:- B 2 | 3 g
X ‘| X X| CYx vy
VEVAD A X | X Y X Y X
NEW JERSEY X1 X X X Y X Y 5
NEW MEXICO N X |« X X j X Y X Y 3
NEw vork (1sT) N X ¢ X i X Y L
NEW YORK (2ND) X x 1 X X X
NEW YORK (3RD)
NEW YORK (4TH)
NORTH CAROLINA N X . X |x X Y X Y o1
NORTH DAKOTA
0HIO Y X X x X IX X Y X Y 3
OKLAHOMA
OREGON X X | X X | Y X Y X
PENNSYLVANIA Yy X X Y i X X X Y X Y 6
RHODE ISLAND X 1 X X X Y X Y
SOUTH CAROLINA N X Y X Y 3
SOUTH DAKOTA
Tewnessee N X ‘Ol X i X I S
TEXAS
UTAH X X i X X Y Y X
VERMONT
Vins i X XX X X Y 5 Y
WASHING o N X < X X X Y 5 Y 5
WEST VIRGINIA X 1x X i X Y X Y

WISCONSIN

WYOMING N X X |X X Y X C) N
o | | V47 e
TOTALS 77 2 033 3 2a'10 nn2lj89 6 2 27 k 8§ 0



STATES

ALABAMA

ALASKA

ARIZONA

ARKANSAS

CALIFORNIA

COLORADO

CONNECTICUT

DELAWARE

DISTRICT OF
COLUMBIA

FLORIDA

GEORGIA

HAW AII

IDAHDO

ILLINOIS

INDIANA

10 W A

KANSAS

KENTUCKY

LOUISIANA

M AINE

MARYLAND

MASSACHUSETTS

MICHIGAN
MINNESOTA
MI1SSISSIPPI

MISSOURI

MONTANA

SKELETAL
RECORD
MAINTAINED

DISCIPLINE
NOTICE:

CASES BECOME
PUBLIC WHEN:

0
li

Ss

SYSTEM
PUBLICIZED

PUBLIC SPCAKMG



STATES

NEBRASKA

NEVADA
NEW HAMPSHIRE
NEW JERSEY
NEW MEXICO
NEW YORK (1ST)
NEW YORK (2ND)
NEW YORK (3RD)
NEW YORK (4TH)
NORTH CAROLINA
NORTH DAKOTA
OHIO

OKLAHOMA
OREGON
PENNSYLVANIA
RHODE ISLAND
SOUTH CAROLINA
SOUTH DAKOTA
TENNESSEE
TEXAS

UTAH

VERMONT
VIRGINIA

WASHINGTON

WEST

VIRGINIA

WISCONSIN

WYOMING

TOTALS

SKELETAL
RECORD
MAINTAINED

DISCIPLINE
NOTICE:
!
£
£z a2
X
X
X
X
X
X X
X X
X
X X
X X
14 15 =0

3 =

06

CASES BECOME
PUBLIC WHEN:

®
S!
5i

SC

Qe QNG

17

v-38- 2

N-1

SYSTEM
PUBLICIZED

PUBLIC SPEAKING

3 1w



STATESS

ALABAMA

ALASKA

ARIZONA

ARKANSAS

CALIFORNIA

COLORADO

CONNECTICUT

DELAWARE

DISTRICT OF
COLUMBIA

FLORIDA

GEORGIA

HAW AII

IDAHDO

ILLINOIS

IND IANA

10 W A

KANSAS

KENTUCKY

LOUISIANA

M AINE

M ARYLAND

MASSACHUSETTS

MICHIGAN

MINNESOTA

M ISSISSIPPI

MISSOURI

M ONTANA

th g

HOW MADE PUBLIC

uooj9 S

o[ Q =

=)

=

s

L':)D_

111 r 8 28
X | x

b X
Iy
x 1

67

PUBLIC NOTICE ONLY
FOR PUBLIC DISCIPLINE

BACKLOG
9 2
X
X
X
X
X
X
X
X
X
X
X
X
X

LENGTH

CASES (XXX)

170

365



FOMVAER AL PUBLIC NOTICE ONLY  BXKL(G  LENGH
C FOR PUBLIC DISCIPLINE

: D
>
S TATES g
1S -

NEBRASKA X X
NEVADA X X
NEW HAMPSHIRE
NEW JERSEY X
NEW MEXICO X X
N EW YO R K (1ST) X
NEW YORK (2ND)
NEW YORK (3RD)
NEW YO RK (4TH)
NORTH CAROLINA
NORTH DAKOTA
OHIO X
OKLAHOMA
OREGON X X
PENNSYL VANIA X X X
RHODE ISLAND X X
SOUTH CAROLINA X X
SOUTH DAKOTA
TENNESSEE
TEXAS
UTAH
VERMONT
VIRGINIA
WASHINGTON X X X X
WEST VIRGINIA X X

WISCONSIN

WYOMING

TOTALS 33 2 10
68



Appendix 127 L
ModelDiscipline Monitoring

HALT drafted this model legislation with explanatory notes to support our
recommendation that every state should empower a commission to provide the
public with objective, detailed Information, by an Independent source, about the
performance of a state's attorney discipline system. Only by having accurate,
objective Information can the public make an intelligent evaluation of how the
system could be improved. HALT intends to use this model to urge states to create
such independent commissions.
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70 CREATEA&)%I\IHEI%EMAGHCO MISSION

ONATTORNEYDISCIPLINE
Drafted by HALT— An Organization of Americans for Legal Reform

Section 1. Creation; Composition; Purpose

There Js created an Attprney Discipline |tor|n ommission. The
Com 2? ? mptments spemtlf &)Jn ctl np3 shN\I e ma y no later than [two
mont s after the legislation’s effective (f

Jhe Copml sion shall consist of five Com sm ers, gt least three 81‘ whom
must. be n lvid ave ner\{]er %een members orEt tate []or admitte
Eractlﬁe ; relmf)e ané rourt ommlssmners shall servrewn out com ensatton

ut.sha ursed for.per.diem and travel expenses en ommissjon
ﬂfltﬁg its t%tms the (%omngtssmn S

tges T0,assist it In | hir gsta as spemtted
he Comm|ssdon shﬁll Investi ate onitor, ev?luah %nd make reports and
an

ection 3.
recommg atlons regarding a (P geram O[ocesses g com 0,amts about
fttt?rne %ues ansl ngss Incompetence, isputes, and unethical conduct

ncluding, but not limite

1) efforts to 8dHcate the Eubltc anld make consumers aware that the
discipline system exists and how they can use

2) the kinds of complaint re }ered with the State Bar, t]
Im lement t|on 0f ru(tes standards an elines. and the extent to which complaints
may be and are acte

3) the speed W|th which complaints are handled and decisions rendered;
4) the efficiency of the system;

the courtesy shown to complainants throughout the process, and the
level of compF inant satts? gtton with the d?smplane procesg d

. 6) the openness of the system and the extent of public access to records
and proceedings;

7) matters of procedural fairness to all parties involved;

J th of f f h i
staffs evaluatibn Sfatﬂgqgf}ge P odmance. and funding, and the disciplinary

. on3| tency and appropriateness in applying sanctions, discipline
remedies, and? erras {0 rogran%) rpagenmes out3| ytttgdﬁsmpflne systerﬁ and

10) the State Bar's cooperation with and the extent of regulatory activit
by, other gqvern taﬁ entItI§S charg%d W|ttq en%orcmg relatedﬁlaws agd“ reguYattons that
affect members oft e Sfate

All records and meetings of the Commission s

g ? h?ll be %’3” to the _tt)ubllc. The
Htmm n shall take. regsona I?g steBs to encourage public attendance at its meetings
provide opportunities for public In

i



Section 8. Duties of Commission an 1lts Staff; Duties of State Bar

g At its stt meeting, th % mmissioners snall elect gne o!] its nonattorney
members as rta Chairperson. atrﬁgrson shét assure that the Commrssro eets
to consider and act upon the proposed Ings and recommendations of its staif at least

once every SIX montns.

ﬁe ports .and recommgndatrons of the Commission must be ap roveddbg
orrt mrss oners Ividual Commissioners may Issue separ te or gissenting

em nts att elr rscretron

The Commission shall issue its first. written report of P enlrmrt lerndrn S

conclu .?) recom endatrons 0 the Legis ture by no late ve months
?ter th r]e rsratronq ctive d gma e rer such reports to the Legislature

a effe
once every Six months thereafter rrng Its perro of operation.

The Commission and ts taff Fhall e avarlable for org| rert)orts and provide

s 8r?sglnswor}ttr%rt]erg &0 co tmrtéeteasteo i t%q tatt?rhe A, e it an Séthaem
a ¢ public and the medi

copies of Its reports are repro uced to be available to t

) The State Bar shﬁll coo perate with the, Cammission and rtﬁ staff, but erther
Ee ommrssron nor its,staff shall exercise any decision-making authority ‘over the State
ar's operations or staff.

f) The State Bar shall provide to the Commission and its staff:'

a]ccess to Grrevan%e Commrt(ee hearings, and all case data,
information, an files, In unsanitized form; an

dZ) advance notice of and acce st meetrn s of the Stat(e Ban or its
es relatin t any togrcs WhIC ommrss on Is charged with

subsidiary b
! ?nc uding cl meetings an executrve sessions.

monitoring,

The Commission and its staff shall co with the State Bar's policy of
keeprnggthe names 0 compﬁarnants and respon eﬁtg confrornt?a Poticy

Section 3. Appointmentand Qualifications of Commissioners; Hiring of Staff

followsa) The three nonattorney membors of the Commission shall be appointed as

1) The Attorney General shall app e Commissioner who represents
8nd has de r)strated ex erience woakrng on B h t ?consumers 0 fegan SErvices on
rscrp Ine- re ted concern

he ﬁhar erson of the Senate [Committee with Jurisdi ﬁtron over
S o%rnt one Combm sshon r who regresents an
erience a dvocating on CONSUMEr concerns In general

2 he hairperson o the House LCommrttee ith éunsdrctdon over
consumer affal J ornt o Fo missioner who h F nstrated experience
advocating the pub rc rnter st In t le occupatrona regulation.

b) The other members of the Commission shall be appointed as follows:

8onsumer affar
emonstrated ex

12



f The Chief Justice of the Supreme Court shall a?pomt one Commissioner

who has demopstrated F gerlencte !]n th actua }r]atlon of lawyer ISC| e
procedures and the app tion of the ethical rales that apply to the legal profession;

Governor sh ojnt one Commissioner who has demonstrated
knowledge ané scho arsh|p In the fa ld'ipol% lawyer é:IS(r)TI]phne ethics, andacompetence

In.the event that a %ommlssmner |s. unabl ﬂ serve for her or his entlre|||

m, tﬁe official who ap at Commissioner shall appoint a replacement to
ﬁe vacancy tor the uneiﬁﬁ dpportlon of the term, PP P

d) The Commission shall hire for reasonable compensation an Executive
D|rector) The Commhssmn haal\ ver ?]e the availab |P P ft%e Exe utive #trect
osition, |terV|ewsh Plcants a lre tQ uc ssu ggltw no atr
four months after. the le stattoq %tlél f he suc (s]| ap dpnts ave
nvEst attve ex e lence, lllar with State and roce [) and be familiar
with the ru es roce ures of agenmes t ateregx ulate matters bearing on consumer

gro ection. Cfsmn shaL ugerwse th ecutive Director aH has the
uthority to dtsmtss and replace r him upon a majority vote of the Commissioners.

Tho Execut|ve Director shall hire for* reasonable nsation two
Inveshgatt e Assq %n S antt ﬁne Administrative A53|st nt Cr?] IOI:Executlve B’trector shall
adverti vailabili ese ons, Inte V|e apP |ca[tts and Hre the

er

t 0SIt
e e e L Bt or ROt i o
dismiss ana replace them at her or his discretio

Section 4. Effective Date; Period of Operation; Sunset

Oa) l’tqls Act shall tak eff ctJat the next usual effective date for legislation
enacted In the most recent egts at| e sessmnf

b) The Commission shall monitor and issue reporgs on a continuing basis [for a
period ot three years From ﬁte date ot the Eommlssm 'S Ftrst reporq J |

ThIS statyte shaII remaln In effect only until [the date specified In Sectign
4&931 on that H repeal (! s alater e acteld statute, PNhIClh dIS enacte8
b a[ the date specifi e In t|on ?eﬁ extends that date.

Section 8. Ponding of Commission Activities

)..On or before [the Ie Islation's _eff Ctlé/e d te annuaII atd te
throur% [tne Act's two %ar mvgrsa% oar 8rno ar ahall
trans e surp undred thous oIIars 400, T~ the tate qtphtro er
who shaII transfer that sum to the state treasury to carr utt e purposes of this Act.

A I

erJag[%rr? siofiond AP REned dnsanh SHTER A8 ) ol e st

| WYy to carry outtethe purposes of t |sAc

Ti

*"



EXPLANATORY NOTES

10
1

L ODEL L N
TO CREATE AMONITORING COMMISSION ONATTORNEY DISCIPLINE

Legislative Intent

In.most (33) states, the only agency with the authority to re ulate lawyers and
handle ﬁtrent com )a nts | stﬂe ga ssoclation, wn ch |)s acco ntable only to the

I
state's. est 0 F \n the ot er statﬁs the state su reme %ourt apJ)orntst
overnin % r Icials who qversee the agenny ﬁou t} IS set-Up Is technically
aa) ePend nt of the state bar, t e bar exerts considera n luence over who aits on'the

| overning bpard, s the system, and how complaints are. processe
ﬁ t‘ne grgcontrop s dp re of cte rtacto, in %oth cases tﬂe statepoar exercises control
over attorney discipline.

mallg P Fe agencies have, dismal consumer rotectron records — the}r

rwss e overwhelming majority of complarnts tage oreve c Pnar fs, and

mt rarel¥ Impose sen us a]nctrons trona , rou aI c0 olarn

are dismissed ublic rscrgrne Imposedq. ecau gera eln a

totaI secr%c ubr they. are oose 10 ri)r tectrno asn 0r sure
se re’in fact

o kKnow
whether { a]ga ncies smissing vall coma{) Ants The Tew r%ri Pnendent
Investigations that have been done, however,” have revealed substantial proble

ang e Y]EHbt'éc ke Lot r%ftngfSrcﬁéégtS oS, Roviey have Tarehy- DA CredIoity

C or made any real difterence in reRPondrng {0 COnSUAT] s, concerns,
rrm arrTy because t e stud commrssronsf emselves. are dominate bny E}W ers With
oken, | & pHe gartrcr ation (again, orten operating in secret). And it any reforms

ncies ro tinely claim that they are doing a good Job,
t¥tat these agenct,es are se m&

are propose nd to'be only Tosmetic.

Bar-controlled dr linary age
whereas consu ers an tfroupsylri% HALT carm
consumers poo

The rnten't] otéhrs mode| Iegrslatron IS t(o tProvrde he p blrc with objective, detailed
information a ered qver a thre Jear erio an(n ependent .source, ‘about t)he
Performance a states attorne rscrglnes nl hav accurate objective
nformation can the public make gsrnt 3 B eva uaton 0 net t system

adeouatgly Serves consumers nee ate whet er a ow the system could be
Improve

Section-by-Section Explanation

Section 1. Creation; Composition; Purpose

§6086T9hrsDIegrsIatron IS modeled aftetr Chapter 1114 SBI 1543), C1%|§6 BUB. & PRCf)fP CODE
erln nacte he a eqis re ey. difference,
howeyer, tex?s getween t?tat Iegrsq ora ﬂntarLs% allr/lornr é\(e h(tiatron
Provr ed for tﬁe arr) Intment 00 n rvrdual to sgrve as "Bar Monitor ereas this
egislation calls for'the creation of a five*member Commission.

Despite certain Ioorstrcal advantages of apporntrng a srnole individual, HA'.T opted
fo create a ommdssron 0r two main reasons. First, the Ppo ntment oLseyera
Indiv Hals instead 0f Just one |rc} B iest e expertise and. resources of ﬁ Manitor."
Fve rn V] uats can nrin dr c grounds and viewpoints to the task, a variety
unlikely to be found in orte individua



More Important, althoygh
Attorney Generpa? was V|eweggb
rely on suf excellent appointm

the particular Indmdua’ selec ed by the California
g consumers as an exce lent c o|ce consumers cannot
nts In ever state. an individ u w 0 sEPasswe of

eV n ostte fo consumer jnterests se ected, the le lS ation Is un y to produce a
seu nvestulyatmn In which t heP ﬁcarh ave_confidence, ﬁ
nussmn structure better ensufed that the public Interest wou be se

eg|s ation

The Acltrﬂ ate that the ma}]ont of Commissioners be n? awtt;ers Because
theg ose of the A (i s 10 c? uct% In ependent examination o ar's consumer
rotection activities, swta tose gin uIated and th se an the regulating
— aw ers — not be able to contro nvesttg%o decisions or m|ss on
e enﬁattons. Therefore, at least h ree” Commissioners. must awyer%
a] %ug ere IS no requirenent that the remaining vacancies be fl y members of

The Commtsstons Llrstdpurpose IS t0 mage a detailed InvestI? a,”*m and refort of
at Ieast ten acets of all the bar 8ro rams .an ger tions for.dealing wit con umer
n]B atns]a out avygfers Base ese findin tegommtsston expected

ate t ﬁ age C perfor ance an] make recommen athons or Im ro menlt
ssymin a e ms are a e Commission must then monito, evaluate
the ImpaCt of reforms, an ma e turt er recommendations, as appropriat e

The Commtssm IS a Publtc entity conven H to, conduct a public |nquu¥ Into n
ESt m. eée ore, all meetings. and records o the Commjssion ‘are open'tp the public.
rther te ommission Is reqUired not only to permit public artlcdpaté) ut to take
ea:sgnoanbse steps to encourage public attendance at Its meetings an lic nput Into Its

Reasonable steps to encoura%e puplic attendance might Include hoIdtng meetings
on weekends, sendin (\!ance not[ces o eetmgs to g blg Intere?t organizat ng
lf IC places and places where clients o Iaw%erj) Wou I|ker

Bostttn%(nottcg IIncm| Cts r free” announcements apers Reasdnaple steps to
Permtt ub|c rﬁ)put %ﬁ mcluc?e tﬁe h0|[(]i ﬁOf pumtc% P ngroEose
ecommendations, pu%?mmg proposals In the Btes re |sLe and seeking written

comments from th ['permitting the pu |c to speak directly tot Commission
at Its meetings.

Section S. Duties of Commission and Its Staff: Duties of State Bar

At a minimum, the Chaléperson of the Commtsswn IS responsdble fo assunn
that the Commtsstog meets gt t once everZ y nhont s to_copsider an u on the
proposed 'Q ings.an reconamendatlon In the tprevents

omm|35|o from delegating other duties to the Chair or to the staf

keeB o i sspe“s t”& t“ﬁct“ﬁ“gf‘” b”tékt%?u%tcttttfp‘s fne I 'S?q“”t% oRCIE it s staf
sho attem tto n]:or ttPs swe as the Specl etﬂma out |ts find |na%s

[eco tion reason, written reports sﬁoud be made freely aval
to thepnﬂllc 8 the med|a P y

uII and o en inves gatlon the com;ta nts r0Cess WI|| requue full
co Oé)eratton rom the Bar anét Ji3 af uires the Bar to cocyoerate and

{0 { the Commissio Its staff free ccesto tel%vant cuments an
rAlngs art Ptﬁls Investigation, t%t 8omm|33| staq may wish to Interview

0Ceg
P he Bar's staff about their views. f, access to Bar sta? ocumen¥s and meetings
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does not give the the Commission staff any decision-making authority over the Ban®s
staff and operations.

HALT strongly objects to the policy of most agencies to keep the identities of the
complaining clients and the respondent attorneys confidential. But, as long as this Is
the policy, the Commission and its staff are required to abide by It In the course of
performing their duties.

8ectlon S. Appointment and Qualifications of Commissioners; Hiringof Staff

The appointments process Is designed to Increase the likelihood of a truly
Independent Investigation that addresses consumers® concerns. First, as to who makes
the appointments, the power la decentralized so as to assure that no one person®s views
dominate the Commission. All three branches of government participate In making the
appointments. Second, to increase the Commission®s accountability to ths public, at
least four of the five Commissioners are to be appointed by publicly-elected officials.

Third, the specific officials ldentified In the Act to make appointments were
selected because of their likely familiarity with people who have the requisite
qualifications. For example, because they are lobbied by consumer advocates, the
Chairs of the legislative committees with Jurisdiction over consumer matters are likely
to be familiar with consumer advocates. In any given state, however, because of
politics or the particular individuals involved, itmay make sense to alter the appolnters.

The same concern for an independent, effective Investigation motivated HALT"S
choice of who should be appointed. Even when agencies have included public members
on their committees, too often these members have had no experience" dealing with
consumer concerns. As a result, they have been ill-equipped to represent consumers"”
viewpoint and thus largely ineffective. In contrast, this legislation requires the three
nonattorney members to have a firm grounding In three areas of consumer protection:
attorney discipline, occupational regulation, and consumer concerns in general. The
qualifications of the other two Commissioners are designed to bring to the Commission
knowledge and expertise in lawyer ethics and attorney discipline.

Because the Commissioners are likely to be busy with their other Jobs and are
uncompensated, it is vital that the Commission have a staff to conduct the actual
Investigation and to prepare the reports. The Executive Director may but need not be a
lawyer, and must have the relevant experience enumerated In the Act. To facilitate the
Director®s work and enable the Commission to "be™ many places at once, the Act
provides for the hiring of additional staff supervised by the Executive Director.

Section 4. Effective Date; Period of Operation; Sonaet

The period of operation contemplated by Act is three and one half years, with the
first six months allocated for start-up tasks, thereby permitting the Commission to have
three full years for investigation and reporting. After this time, the Commission will
sunset out of existence. Using the Act"s effective date as the base from which the
other deadlines are calculated, the timeline Is as follows:

Start-up: Two months after effective date, named officials appoint Commissioners; the
Commission then has two months to hire an Executive Director; and the Executive
Director then has two months to hire the rest of the staff.

First Report: From the time the staff is hired, ithas six months before the first report
is due. Within this time, the staff must begin |tS investigation and propose preliminary
findings; the Commission must meet to consider and vote on the staff"s proposals; and
the staff must be given time to produce a report of the Commission®s findings. Thus,
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there la no expectation that the first report be at all conclusive, either as to examination
of system operations or recommendations for reform.

Successive Reports: Successive reports are due every six months thereafter, with the
final report due three years after the deadline for the Commission®s first report. It is
expected that the Commission Itself will meet at least every six months and in advance
of report deadlines so that the staff has enough time to pi spare reports on the
Commission®s decisions.

Obviously, all of these deadlines can and should be adjusted to mesh with the
state"s legislative schedule. It would be desirable, for example, to time the reports for
when the legislature is in session or to permit legislative action on the Commission®s
recommendations, if appropriate. The deadline explanations within brackets can be
replaced by particular dates.

Sections. Funding of Commission Activities

HALT determined that the minimum annual budget needed to implement the
legislation was around $300,000. It is contemplated that roughly half of thi.g amount will
be needed for staff salaries and benefits, and the other half is for travel, printing, and
overhead costs cf the staff and the Commission. Obviously, the budget can be adjusted
based on available resources and other variables.

The Commission®s funding comes from two sources: one third from the state bar
association and two thirds from the state treasury. This financing arrangement is most
appropriate for states in which bar membership is required and where .the disciplinary
agency is directly operated by the bar. Because, in these states, the lawyer-funded bar
claims to be a public agency serving a public function, it makes sense for it to help
finance the Commission®s work.

In states with different set-ups, however, these provisions would probably need
to be modified to comport with state traditions and circumstances. |In states where the
disciplinary agency is theoretically independent of the bar, the judicial branch®s
appropriation is another potential source of funds.
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Appendix IV
ChronologyofCalifornia 'Reforms'

The following chronology was prepared to accompany HALT - San Diego
testimony, Consumer Perspective on Reform of California's Attorney Discipline System,
presented on October 20, 1987, at a HALT sponsored public hearing on California®s
attomey-dlsclpline system. Itwas also presented at a California State Bar hearing on
attorney discipline held October 29, 1987, in Los Angeles.

The chronology demonstrates that the public has relied repeatedly on the California
State Bar"s promises to Institute refv.."ms that would resolve problems that have plagued
the system for many years, yet the problems continue to persist and, In some Instances,
to become worse, largely because the "reforms"™ failed to address the fatal flaw — conflict-

of-interest Inherent In self-regulation.






CHRONOLOGY:

Seventeen Years of Attorney Discipline "Reform” in California

1970

1976

1977

1983

Summer

November

1984

March

September

1985

March

September

September
Fall
Oct./Nov.

November

American Bar Association's blue-ribbon Commission, chaired by former Supreme
Court Justice Tom Clark, issues repcn calling U.S. attorney discipline systems
"scandalous.”

Legislation introduced to require California Bar Board of Governors to include six
nonlawyer members. The bar, attempting to head offlegislation, opens Board
meetings to the public for the first time. Despite bar lobbying, legislature passes
bill requiring nonlawyer members.

Nonlawycr members of Bar Board push for consumer protections, including
requiring written fee agreements between lawyers and clients. One Board member
angrily responds, "The State Ear is not a consumer protection agency!"

Huge backlog of disciplinary cases "discovered" by disciplinary agency, some
as much as 10 years old.

Bar appoints Subcommittee on Expediting the Disciplinary Process'(a.k.a., the
Coyle Commission) to recommend ways to reduce the backlog.

Coyle Report documents backlog of 2,306 cases awaiting investigation;
recommends, among other things, adding staff and funds to the Office of Trial
Counsel and creating a Master Calendaring System.

Bar puts Coyle Commission recommendations into effect.

San Francisco Examinel’publishes HALT-award winning investigative series —
"The Brotherhood" — on California attorney discipline system; indicts system
as slow, lenient and secretive."”

Independentreport by Lcs Angeles police commai. ;er Mark Kroekcer
recommends creating an Office of Investigation heaa™d by a nonlawyer as a

means of solving backlog problem. Bar endorses Kroekerrecommendations.

Legislature, dissatisfied with bar efforts to reduce backlog, refuses to pass bill
authorizing Barto collect dues from lawyers.

"We will tolerate nothing but success in dealing with this [disciplinary]
problem.” —Joe Gray, Chair, Bar Committee on Admissions & Discipline.

Bar seeks special legislative session for passage of bar dues bill: denied. Seeks
intervention by Supreme Court: denied.

Bar enacts more reforms, including guidelines for penalties.
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December

1986

January
May

June

June

September

1987

January
June
September

October

Backlog of 6-roonth-old discipline cases reaches 2,345. Bar announces it will
stan reducing backlog by dismissing more cases without investigation.

Sen. Robert Presley (D-Riverside) introduces bill to remove the discipline system
from control of Bar. Bai Juss bill passes.

Backlog of 6-month-old discipline complaints climbs to 2,810— "the highest in
memory," says Coyle Commission.

"These new rules are working. ... [T]ransferring discipline to some 'independent
state agency' is, at the least* premature.” — Bar President David Heilbron writing

In california Lawyer-

Under heavy lobbying from the Bar, Presley bill is amended to let the bar keep
the discipline system but create oversight position, "Bar Monitor," in Attorney
General's office. Amended bill is enacted over heavy Bar opposition.

Sen. Presley holds press conference to hail signing of Bar Monitor bill. HALT,
otherconsumer groups promise not to end vigilance.

Robert Fellmcth of University of San Diego's Center for Public Interest Law
appointed Bar Monitor.

Bar Monitor publishes first report, documents widespread and serious problems
with how the system works.

Attorney General John Van de Kamp delivers address to Bar's annual meeting,
advocates use of administrative law judges in discipline system.

"It’s time for our critics to step back and let the system we are designing and
improving to take hold. Thejob is getting done, just give us a reasonable amount
oftime to do it — New Bar President Terry Anderlini, addressing Bar's annual
meeting.

oI
D
Ooo
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AboutHALT

Halt- An Organization of Americana forLegal Beform la a national nonpartlaan public
Intereet group of more than 150,000 members. It Is dedicated to enabling all people to
dispose of their legal affairs simply, affordably and equitably. Through education and
advocacy, HALT pursues an ambitious program to Improve the quality, reduce the cost
and Increase the accessibility of the civil justice system.

Many members Join HALT because of their concern about lawyer regulation. In
1987 alone, HALT received approximately 900 letters from consumers seeking help with a
problem with a lawyer or complaining that their state"s attomey-discipllne system failed to
take adequate action on their complaint.

HALT pursues advocacy at the state and federal levels. In addition to reform of
attorney discipline, HALT supports:

V  Developing standard do-it-yourself forms and simplified procedures for routine
legal matters such as wills, uncontested divorces and simple ban.kmiptcies.

</ Creating pro-consumer alternatives to the tort system, such as alternative
compensation systems that guarantee swift and fair compensation for those injured.

Reforming "unauthorized practice of law"” (UPL) rules which forbid nonlawyers
from handling even routine, uncontested matters and which limit consumers® options and
make legal services unaffordable to many.

To achieve its education goals, HALT publishes Citizens Legal Manuals and an
Everyday Law Series of brief legal guides to increase consumers* ability to handle their
own legal affairs and oecome Informed users of legal services. Written in easy-to-
understand language, these materials explain basic legal principles and procedures,
including step-by-step "how to" instructions and lists of other resources.

HALT*®S quarterly magazine, 7720 Legal Reformer, is the only national periodical of

legal reform news. It informs readers about major legal reform developments and what
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they can do to help. For members active in HALT"S growing network of community-based
chapters, news of local activities is covered in a monthly newsletter, Frontlines.

HALT"S activities are funded by member contributions.
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January 30, 1989

The Honorable Sam Cotten
Speaker of the House
/FtlaskaB State Legislature

Juneau, AK 99811
Dear Mr. Speaker:

Under th
onstitu
or repe

uthor|ty t. 111, sec. 18, of the Alaska
ting a bill regarding penalties

te a
on,
at theft on}fe
This bill corrects a number of inequities in the law Pover
nlngi repeat theft offenses, which passed the legisfature
| as CSHB 461 (Jud) andi was signed into law as
ch. 13 SLA 1988. For example, under that current faw, a
person previously convicted twice of misdemeanor concealment

merchandise, “who is again charged with concealment of
merchand|se is treated much more harshly than if the Person
had previously been convicted _twice of felony theft
Similarly, a person convicted twice of misdemeanor theft,
who is “again’ charged with theft, |s treated much more
harshly than if the Person had previously been convicted
twice of felony concealment of merchandise.

In order justify the increased penalties provided tl)

ch. 133, SLA 1988, " the law must be fairly and eqmtab?/



REPLY TO:

DEPARTMENT OF LAW ACRIMINAL DIVISION CENTRAL OFFICE

P.0. BOX KC
JUNEAU, ALASKA 99B11-0310
CRIMINAL DIVISION PHONE: (907) 465-3428

] OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE, SUITE 318

A P rl 29, 1989 ANCHORAGE, ALASKA 99501-5993

PHONE: (907) 279-7424

The Honorable Jan Faiks
Alaska State Senator
P.O. Box V

Juneau, Alaska 99811
Dear Senator Faiks:

On Monda[y May 1, 1989 the House will consider CSHB
130(Jud), a bill that makes technical amendments to the theft
statutes.  The amendments are necessary to correct constituti onal
roblems in existing law created as aresult of le %|slat|on that
passed hoth houses Unanimously last Year Because the Department
of Law has serious concerns "about the constitutionality of our
existing theft statutes, we are hoping that CSHB 130 (ud) Wil
pass this year

Any assistance you can Prowde in scheduling a Judiciary
Committee hearm% on this legislation  at the earliest possible
opportunity would be very much appremated Our concern ahout
adoRtmn of CSHB 130&Jud) Is shared by represen t|ves of the
Anc ora%e Police Department who have been in frequent contact with
me about the pressing need for this legislation.

For your information, | have provided you with copies of
back up material prepared during the House hearings on CSHB 130
(Jud).” Please let me know if you have any additional questions,

Very truly yours
DOUGLAS B. BAILY

Assistant Attorney General



ENHANCED CLASSIFICATION OF REPEAT THEFT OFFENSES
Comparison of Existing Law and CSIIB 130 (Jud)

EXISTING STATUTE CSHB 130

AS 11.46.220 - Concealment of Merchandise (A misdemeanor)
Enhance Chargefrom B misdemeanor to A misdemeanor
IF
this offense is concealment of merchandise (B misdemeanor)
AND
the defendant has 2 prior convictions for:

N o Theft 1st (B felony) Yes
N o Theft 2d (C felony) Yes
No Theft 3d (A misd.) Yes
N o Theft 4th (B misd.) Yes
Yes Con. mer. (C felony) Yes
Yes Con. mer. (A misd.) Yes
Yes Con. mer. (B misd.) Yes

AS 11.46.220 - Concealment of Merchandise (Cfelony)
Enhance Charge from A misdemeanor to Cfelony
IF
this offense is concealment of merchandise (A misdemeanor)
AND
the defendant has 2 prior convictions for:

No Theft 1st (B felony) Yes

No Theft 2d (C felony) Yes
Theft 3d (A misd.)

No - >$50/<$500 Yes

No - credit card Yes

No -3 B misd. theft No

Yes Con. mer. (C fciony) Con. Yes
mer. (A misd.)

Yes - >50/$500 Yes

Yes - 3 B misd. theft No

CLASSIFICATION CHART [Existing Law and CSHB130(Jud)] - Page 1



EXISTING STATUTE

AS 11.46.140 - Theft 3d (A misdemeanor)

CSIIB 130

Enhance Chargefrom B misdemeanor to A misdemeanor

Yes
Yes
Yes
Yes
No
No
No

N o
Yes

Yes

Yes
No
No

No
No

IF

this offense is theft 4th (B misdemeanor)

AND

the defendant has 2 prior convictions for:

Theft 1st (B felony)
Theft 2d (C felony)
Theft 3d (A misd.)
Theft 4th (B misd.)
Con. mer. (C felony)
Con. mer. (A misd.)
Con. mer. (B misd.)

AS 11.46.130 - Theft 2d (Cfelony)
Enhance Chargefront A misdemeanor to Cfelony

IF

this offense is theft 3d (A misdemeanor)

AND

the defendant has 2 prior convictions for:

Theft 1st (B felony)
Theft 2d (C felony)
Theft 3d (A misd.)

- >$50/<$500

- credit card

-3 B misd. theft
Con. mer. (C felony)
Con. mer.. (A misd.)

- >$50/<$5G0

-3 B misd. theft

Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes
Yes

Yes
Yes
No
Yes

Yes
No

CLASSIFICATION CHART [Existing Law and CSHB130(Jud)] - Page 2



EXISTING STATUTE CSlIB 130

AS 11.46.120 - Theft 1st (B felony)
Enhance Chargefrom Cfelony to B felony

IF
this offense is theft 2d (Cfelony)
AND
the defendant has 2 prior convictions for:
Yes Theft Ist (B felony) No
Yes Theft 2d (C felony) No
No Con. mer. (C felony) No

CLASSIFICATION CHART [Existing Law and CSIIB130(Jud)] - Page 3



SOT

cTP STEVE COWPER, GOVERNOR

REPLY TO:

DEPAHTMENT OF LAW p - CRIMINAL DIVISION CENTRAL OFFICE
P.0. BOX KC
JUNEAU. ALASKA 99811-0310
CRIMINAL DIVISION PHONE: (907) 465-3428

[J] OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS

A p r|| 25l 1989 1031 WEST 4TH AVENUE. SUITE 318

ANCHORAGE, ALASKA 99501-5993
PHONE: (907) 279-7424

The Honorable Max Gruenberg
Alaska State Representative

P.O. Box V

Juneau, Alaska 99811

Dear Representative Gruenberg:
The Judiciary Committe

e s
blems "in the theft statutes that
t passage of CSHB461(Jud

h
I

bstitute for HB 130 correc
were unintentionally creat
, yet retains and strengthe
e enalty structure that was created last “year,
he attached’ chart sets out the effect of the changes,
ul to prowde you with the background of this measure

th

{

Anchorage Police Department
low penalties imposed on
fts, even where a defendant
tions. Testimony was ?wen
police officer ‘'who sfated
or
le

u ts

ed
) ns
It

Last session, members of e
thelr_ frustration with
icted of misdemeanor the
t record of theft convic
I by an Anchorage
ating misdemea
the _same peo
es. The office
heft were inad
ion for repeat

nor i ~fts for over a year,
ple were being repeatedly
r felt this waS because the
equate and suggested that
theft offenses would work

O
D
D
=
:
) cn—
f—i-
r_._'_'_U)f—iLQ

gislature responded to the concerns raised
Anchorage  poliCe and  unanimously  passed  CSHB4
Unfortunately, th statute contained a number of |
contrad|ct|ons that were not discovered during the co
earings. After pa sage the Department of Law carefully e
he statute and discovered that a person with a mo
r aI history of theft may be chartied and sentte

n
iently than someone who had Tommitted Tess serious

For instance, under AS 11.46.130(a )f 2 a person can be
d of second degree theft (C felony), he person commits
rd degree theft and has two prior convictions for third degree

m|sdemeanor) But, an offender who commits the exact Same
anor theft offense and has two prior convictions for first
t (B felony) may not be convicted of second degree

03C31LH



he aggravated concealment of merchandise provisions are
tic.  The statute aggravates a third misdemeanor
chandise to a fel However, a person with a
t who then commits the exact same concealment
y 0f a m|sdemeanor For example, a person
elony theft of j eweIr% (that is, someone
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MEMORANDUM April 25, 1989

SUBJECT Sectional Analysis of Draft
SCS CSHB 148(Jud)(Revisor's Bill)

TO: Senator Mike Szymanski
Vice Chair, Senate ~diciary Committee

FROM: David R. Dierdorff
Revisor of Statutes

This memorandum discusses SCS CSHB 148 (Judiciary), the 1989

revisor's bill, as adopted by the Senate Judiciary Subcom-
mittee .
The bill was prepared under AS 01.05.036, which provides, in

part, that the revisor of statutes shall

prepare for submission to the legislature legis-

lation for the correction or removal of . . . defi-
ciencies, conflicts, or obsolete provisions, or to oth-
erwise improve the form or substance of . . . the stat-

ute law of this state.

The changes made in CSHB 148(Judiciary) by your subcommittee
were:

The addition of bill secs. 4 -6, relating to the Board
of Pharmacy.

The addition of bill sec. 32, which had been sec. 15 in
HB 148 as introduced, relating to physical examinations
of students.

The deletion of the repeal of AS 09.10.055 and the cor-
responding deletion of what had been bill sec. 5 in
CSHB 148(Judiciary).

A change in the effective date of those bill sections
relating to the new corporations code, to make the
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amendatory sections effective when the new corporations
code goes into effect.

summary OF EFFECT

To assist in understanding the draft, | have summarized the
contents by grouping sections that have similar effects.

Sections that delete or repeal obsolete provisions: Sec-
tions 7 ,~5- 12 - 26, 35, 47 - 49, 55, and 61 delete or re-
peal prc visions that have become obsolete either through the
passage if time or other legislative action.

Sections .hat update obsolete or archaic provisions, or im-
prove the style of the statutes: Sections 3 - 6, 8, 28, 31,
34, 36 - 39, 42, 43, 46, 50, 52 - 54, 59, and 60 substitute
new provisions for provisions that are obsolete, archaic, or
otherwise outdated, including improvements in the style of

language for purposes of clarity.

Sections that eliminate conflicts with other laws: Sections
2, 27, 30, 32, 33, 40, 44, 45, 51, and 57 resolve conflicts
between laws or otherwise harmonize laws dealing with the

same subjects.

Sections that correct errors or oversights: Sections 1, 10,
TH 29, 41, 56, and 58 correct errors or oversights in
drafting.

SECTIONAL ANALYSIS

Section 1. The addition of "or delivery" to AS 04.16.-
051(b)(1) by the amendment proposed in sec. 1 conforms the
language of the paragraph to the introductory language of
the subsection as amended by sec. 8, ch. 156, SLA 1988. The
need for this change was noted by the Department of Law when
the 1988 Act was reviewed for the governor.

Sec. 2. The amendment to AS 05.05.030(c) proposed in this
section would remove a conflict with the provisions of

AS 05.10.110. Existing AS 05.05.030(c) requires that a mem-
ber of the athletic commission attend every boxing and

wrestling event. However, AS 05.10.110 provides for the
appointment of official inspectors to attend in the absence
of a member of the commission. The amendment would simply

recognize that commissioners need not attend if official
inspectors have been provided for the event. The amendment
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also substitutes "member of the commission” for "commission-
er" to be consistent with other usage in AS 05.05 and to
eliminate confusion between the duties of the members of the
commission and the duties of the athletic commissioner.

Sec. 3. The amendment substitutes "A member" for "The com-
missioners"™ to clarify that the provision is dealing with
members of the commission and not the athletic commissioner,
and conform the usage to that found elsewhere in AS 05.05.

Secs. 4 - 6 . The amendments to AS 08.80.110(3), 08.80.-
116(b), and f8.80.480(13) reflect the fact that the National
Association of Boards of Pharmacy does not recognize
colleges; however, the American Association of Colleges of
Pharmacy does. The amendments were requested by the
division of occupational licensing on behalf of the Board of

Pharmacy.

Sec. 7. The proposed amendment to AS 08.84.030(a) deletes a
reference to the Professional Examination Service Associa-

tion because, effective August, 1988, the association is no
longer administering the exam for physical therapists. The
amendment was requested by the division of occupational 1i-

censing.

Sec. 8. This section proposes the substitution of a refer-
ence to specific, relevant provisions of AS 09.20 for an
archaic reference to "the following provisions."

g-'c. 9. Since the 1972 enactment of AS 09.30.100 - 09.30.-
180 (Uniform Foreign Money-Judgments Recognition Act), the
United States' relationship with former trust territories
has substantially changed. For example, the Ryukyu Islands
(Okinawa and its neighbors) are now governed by Japan rather
than by an American military government Rather than name
specific jurisdictions in this definitional provision, it
appears to be wiser to rely on a generic listing of juris-
dictions that would logically be considered "domestic" rath-
er than "foreign."

Sec. 10. This section corrects a drafting error in the new
corporations code (AS 10.06) enacted last session. This
section and secs. 11 and 12 are given a special effective
date by sec. 62 of the draft to correspond with the effec-
tive date of ch. 166, SLA 1988.
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Sec. 11. As enacted, AS 10.06.833 provided for the filing
of a certificate of withdrawal by certain foreign corpo-
rations. However, the corporation would not have a certifi-
cate of withdrawal to file; the corporation files an appli-
cation for a certificate and the Department of Commerce and
Economic Development issues a certificate to the corpo-
ration. The amendment corrects this error. It was request-
ed by the corporations supervisor in the department.

Sec. 12. Last year, by Executive Order and a companion
bill, the responsibility for administering business licenses
was transferred from the Department of Revenue to the De-
partment of Commerce and Economic Development. The proposed

amendment to AS 10.06.870 reflects that transfer.

Secs. 13, 14. and 16 - 26. AS 10.05.773 is repealed by ch.
166, SLA 1988. These sections delete references to the re-
pealed provision. The sections are given a special effec-
tive date by sec. 62 of the draft to correspond with the
effective date of ch. 166, SLA 1988.

Sec. 15. This section proposes amendments to AS 10.15.325
to delete material that has become obsolete through the pas-
sage of time and to rewrite the last sentence for clarity.

Sec. 27. AS 11.41.432, enacted last session, partially re-
peals AS 11.41.443 by implication. This section of the
draft enacts the substance of AS 11.41.443 as a new sub-
section (b) of AS 11.41.432, with additional language to
clarify the interaction of the two provisions. In sec. 60,
AS 11.41.443 is proposed for repeal.

Sec. 28. This section proposes an amendment to the defini-
tion of "mentally incapable"” (enacted by sec. 5, ch. 96,
SLA 1988) for grammatical consistency.

Sec. 29. Last session, the legislature enacted AS 12.36.-
050, relating to the remission of a forfeited weapon. At
one time, the bill that enacted the provision had provided
for a court order compensating a claimant for the monetary
value of the claimant's interest in the weapon, or an order
returning the weapon to a claimant. That provision (in

AS 12.36.050(b)) was amended in committee to delete the au-
thority to order compensation. The amendment to subsection
(a) proposed by this section of the draft should have been
made at that time, but it was overlooked until after the
bill passed both houses and was being enrolled.
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Sec. 30. The amendment proposed by this section harmonizes
a provision enacted by ch. 63, SLA 1988, with related pro-
visions enacted by ch. 64, SLA 1988.

Sec. 31. The amendment to the definition of "member contri-
bution-account” for the Teachers' Retirement System law is
proposed to conform the language to actual practice. Mem-
bers do not make "contributions" toward their indebtedness,
they make "payments." The amendment was requested by the
Department of Law. The internal reference to AS 14.25.170
is changed to a reference to AS 14.25.173 to correct what

appears to be an error.

Sec. 32. Chapter 60, SLA 1988 amended AS 14.30.070(a) to
allow chiropractors to conduct certain required school ex-
aminations and AS 14.30.120 to allow chiropractors to con-
duct physicals and to sign the certificates of physical ex-
aminations that are sent to the student's parent or guard-
ian. However, AS 14.30.070(c) was not amended, and without
the amendment proposed by this section, conflicts with both
AS 14.30.070(a) and 14.30.120. The amendment was suggested
by the Department of Law.

Sec. 33. This section proposes an amendment to AS 15.13.-
040(d) to conform the dollar amount to other law and actual
practice. In 1975, AS 15.13.080, which requires the filing

with APOC of statements of contributions by persons and
groups other than political action committees, was amended
to require the statements wher. more than $250 (rather than

$100) had been contributed. Even though AS 15.13.040(d)(1)
was not amended at that time, such an amendment would have
been consistent with the intent of the 1975 change. There-

fore, since 1975 APOC has requested the filing of statements
under AS 15.13.040(d)(1) only at the point when more than
$250 has been given in a year to a candidate or political

group. The amendment proposed by this section was requested
by APOC.
Sec. 34. This amendment is proposed to conform the language

to the style of the statutes.

Sec. 35. The amendment proposed by this section deletes a
reference to a subsection that was repealed in 1984.

Sec. 36. The purpose of this amendment is to replace a ref-
erence to a repealed provision with an appropriate reference
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to current law. In addition, the introductory language of
the section is cleaned up to conform to current style.

Secs. 37 and 38. These amendments are proposed to substi-
tute alternate language for gender-indicating personal pro-

nouns .

Sec. 39. This section proposes amendments to AS 24.08.-
330(a), relating to the distribution of the Alaska Statutes,
to reflect actual practice.

Sec. 40. Under AS 25.23.125(a), enacted in 1986, the court
is required to consider the desires of a person under the
age of 10 who is adopted (if the person is "of sufficient
age and intelligence to state desires"). Under AS 25.23.-
040(a), enacted in 1974, a minor over the age of 10 must
consent to an adoption, unless the court determines that it
would be in the best interest of the minor to dispense with

that requirement. The upshot of this is that a minor who is
exactly 10 is not required to consetit, nor is the court re-
quired to consider the minor's desires. The amendment pro-

posed by this section amends AS 25.23.040(a) to require con-
sent from a minor 10 years or older, using the age cutoff
most recently enacted by the legislature.

Sec. 41. The suggested amendment to AS 33.32.015(b)(5),
relating to the powers of the commissioner of corrections
with respect to the correctional industries program, substi-
tutes a reference to the new state procurement code for a
reference to AS 37.05 (the Fiscal Procedures Act). This
should have been done in 1986 in connection with the enact-
ment of the procurement code.

Sec. 42. This amendment substitutes relevant current refer-
ences for references rendered obsolete by the 1988 repeal of
AS 39.35.110. The amendment was requested by the commis-

sioner of revenue.

Sec. 43. This amendment rewrites AS 37.15.300, relating to
borrowing by the state uond committee in anticipation of the
sale of bonds, to update the style and clarify the language.
There are no substantive changes.

Sec. 44. Section 2, ch. 123, SLA 1988 added a definition of
"long-term lease" to AS 38.04. Unfortunately, the defini-
tion overlapped the existing definition of "short-term
lease” (found in AS 38.04.910(8)), in that both definitions
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included a 10 year lease. The amendment to AS 38.04.910(A)
proposed by this section would resolve this overlap by de-
fining long-term leases as leases for more than 10 years,
which is consistent with other relevant provisions of the
public land laws. See, for example, AS 38.05.070¢(b).

Sec. 45. This section proposes an amendment to harmonize
the definitions of "submerged land" and "tideland" for
AS 38.05. Because the two types of land share a common

boundary, the language used to define each should be the
same.

Sec.. 46. This amenrment substitutes a reference to the only
relevant statute for a spanned reference to clarify the law
establishing a criminal provision in the tax laws. The

amendment was suggested by the Department of Law.

Sec. 47. The amendment made by this section deletes a ref-
erence to a provision that was repealed in 1981.

Secs. 48 and 49. The amendments proposed in these sections
are proposed to conform to the 1977 repeal of the gross pro-
duction tax. The cu*,“.nt tax is simply the "production
tax."

Sec. 50. This section rewrites, for clarity, the law de-

scribing the membership of the science and engineering advi-
sory commission.

Sec. 51. The amendment proposed by this section is intended
to resolve a conflict between AS 44.21.240(2), enacted by
sec. 3, ch. 108, SLA 1988, and AS 44.21.230(c). The latter
provision (enacted in 1981) prohibits the Older Alaskans
Commission from investigating, reviewing, or undertaking any
responsibility for the Alaska Pioneers' Home. The 1988 leg-
islation established the long term care ombudsman program
within the commission, and defined "long term care facility"
in such a way that it includes the Alaska Pioneers' Home
(the pioneers' home is included within the definition of
"nursing home" in AS 08.70.180). The amendment resolves the
conflict by excluding activities of the long term care om-
budsman from the prohibition contained in AS 44.21,230(c).
The problem was brought to our attention by the Department
of Law when the 1988 Act was reviewed for the governor.

Secs. 52 - 54, The amendments proposed by these sections
reflect a change :n the name of the National Bureau of
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Standards (by last year's Omnibus Trade and Competitiveness
Act). Also, in sec. 53, an obsolete provision is proposed
for deletion.

Sec. 55. This amendment deletes obsolete time-dated mate-
rial.
Sec. 56. The amendment proposed by this section conforms

the provisions of AS 47.10.090(a), as amended by sec. 4,

ch. 130, SLA 1988, to the other substantive provisions of
ch. 130, SLA 1988. As enacted, AS 28.15.185 did not include
any references to traffic offenses, although earlier ver-
sions of the bill did encompass certain traffic offenses.
When the references to traffic offenses were removed from
AS 28.15.185, the reference within AS 47.10.090(a) should
also have been changed. This amendment was suggested by tne
Department of Law in connection with its review of the 1988
Act for the governor.

Sec. 57. Last year the legislature enacted ch. 148, SLA
1988, relating to the liability of corporate directors. In
that Act, two provisions in AS 10.05 were amended. AS 10.05
is repealed by ch. 166, SLA 1988, enacting the new
corporations code. To give effect to legislative intent in
enacting ch. 148, the provisions of sec. 1 of that Act were
editorially incorporated into AS 10.06.210(1)(N). The
provisions of sec. 2 of that Act were not editorially
incorporated, because the revisor mistakenly believed that
they were no longer needed because of other changes made in
the new code as it relates to ANSCA corporations. The
revisor had overlooked sec. 10 of ch. 166, which
grandfathers the two-thirds voting requirements of

AS 10.05.276 for corporations incorporated under AS 10.05
before July 1, 1989. Because sec. 2 of ch. 148, SLA 1988
enacted an exception to the two-thirds requirement for ANSCA
corporations that desired to amend their articles to elimi-
nate or limit director liability as allowed under ch. 148,
that exception needs to be continued in connection with the

grandfather clause.

This could probably be accomplished editorially, but that
change would not be disseminated to the public until the
1989 statutory materials are distributed this fall. Fur-
ther, while it is easy to communicate editorial changes in
the codified Alaska Statutes, there is no equivalent way to
communicate editorial changes made in Temporary Law pro-
visions if those changes are made after publication of the
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session laws. (It has been done, on rare occasion, by in-
cluding a letter from the revisor in the Journals of the
next legislative session.) Section 57 amends sec. 10, SLA
1988 to continue the exception that had been enacted as
AS 10.05.276(b). The problem was called to the revisor's
attention by an attorney for a Native Corporation.

Sec. 58. This amendment corrects a drafting error in one of
the transitional provisions of ch. 166, SLA 1988, enacting
the new corporations code. This section and sec. 57 are
given a special effective date by sec. 62 of this draft to
correspond with the effective date of ch. 166. The error
was brought to our attention by the Hon. Ralph Stemp.

Secs. 59 and 60. These sections propose that the revisor
substitute "police officer'l and "fire fighter” for "police-
man" and "fireman," respectively, in those provisions in
which the latter terms still appear.

Sec. 61. This section proposes the repeal of several obso-

lete provisions.

AS 10.40.130(c) was a 1977 deadline for compliance with
a provision in AS 10.40.

AS 11.41.443 would be obsolete if sec. 27 of this draft
is enacted; the need for repeal of the provision is
discussed in connection with sec. 27 of this draft.

AS 14.07.030(9) was rendered obsolete by 1975 legis-
lation and should have been repealed then.

AS 16.05.632(d) should have been repealed when the pro-
visions relating to shellfish pot licenses were re-

pealed in 1977.

AS 19.45.001(7) defines a term that is not used in
AS 19 except in a section catchline, which is not law
(see AS 01.05.006).

AS 38.05.184(c) - (g) were all related to the
procedures to be Tollowed to implement the ban on
further oil and gas leasing in Katchemak Bay (contained
in AS 38.05.184(b)). The Department of Natural Re-
sources advises that all of the provisions have been
fully executed and are now obsolete.
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AS 44.47.560(1) and (2) contain definitions that are
redundant to those found in AS 44.47.998(1) and (3).

AS 44.83.425(1) and (4) define terms that were deleted
from AS 44.83 in 1984, making the definitions obsolete.

AS 45.03.299(e) relates to a duty that was imposed only
from July 1, 1986 through June 30, 1987.

Sec. 62. Gives a special effective date to those sections
relating to the new corporations code, making them effective

on the effective date of that code.

Sec. 63. Gives an immediate effective date to the remainder
of this draft.
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Enclosure

cc: Art Peterson, Department of Law



