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S c o p e  a n d  M e t h o d o l o g y

R e c e n t  state and n a t i o n a l  trends in the legal profes s i o n  
(i.e., increases/decreases in numbers of: students a t t e n d­
ing law school, applicants for a d m i s s i o n  to practice, cases 
litigated, etc.) were analyzed to determine p ublic need. 
Resources u t i l i z e d  to determine these trends included 
statistical information o b t a i n e d  from the A l a s k a  Bar 
Association, the A l a s k a  Court System, the A m e r i c a n  Bar 
Association, and a s s o r t e d  trade public a t i o n s  .and HALT (an 
O r g a n i z a t i o n  of Americans for L e g a l  R e i u r m ) .

The r e v i e w  of Alaska Bar A s s o c i a t i o n  operations included all 
activities for calendar years 1986, 1987, and 1988. E x a m i­
nat i o n  and admission statistics (i.e., p a s s / f a i l  rates, 
r e q u i r e d  p a ssing scores, m u l t i - s t a t e  bar e x a m  (MBE) scores, 
etc.) w e r e  obtained, reviewed, and c o m p a r e d  w i t h  national 
statistics for consistency. Individual applicant records 
w e r e  r e v i e w e d  for compliance w i t h  establ i s h e d  Bar rules and 
procedures, a c c u r a c y  o f  reporting, and timeliness of 
processing.

The a t t o r n e y  discipline process w a s  a n a lyzed for conformance 
w i t h  standards recomm e n d e d  b y  the A m e r i c a n  Bar A s s o c i a t i o n  
and compared w i t h  procedures a d opted b y  other states in the 
Pacific Northwest. A  sample of individual discipline files 
w e r e  revie w e d  for compliance w i t h  estab l i s h e d  Bar rules and 
procedures, and timeliness. Current discipline statistics 
p r o d u c e d  by the A l a s k a  Bar were reviewed against histor i c a l  
data to determine trends in c a s eload and p r o c e s s i n g  time.

Activities of the Board of Governors w e r e  examined through a 
r e v i e w  of m e e t i n g  m i n u t e s  and d i s c u s s i o n  w i t h  A s s o c i a t i o n  
staff. Board c o mposition and appointments w e r e  also 
re v i e w e d  for conformance w i t h  s t a t utory requirements.
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O R G A N I Z A T I O N  A N D  F U N C T I O N

The p r a ctice of law in the State of A l a s k a  is r e g u l a t e d  b y
the B o a r d  of Governors of the A l a s k a  Bar Association. The
Board consists of twelve members; nine attorneys e l e cted by 
the a ctive m e m b e r s h i p  of the A s s ociation, and three n o n­
attorney, p u blic members a p p o i n t e d  by the Governor and 
c o n f irmed by the legislature in joint session.

The powers a n d  duties of the B o a r d  are c o n f e r r e d  b y  the 
A l a s k a  Integrated Bar A c t  (AS 08.08) a n d  the A l a s k a  Bar
Rules p r o m u l g a t e d  by the Supreme Court of Alaska.

The two p r i m a r y  functions of the A l a s k a  B a r  A s s o c i a t i o n  are 
the a d m i s s i o n  and discipline of its members. To a c c o m p l i s h  
these and other functions, the A s s o c i a t i o n  has a 1989 o p e r­
ating b udget of $1,277,501. F u n d i n g  is p r o v i d e d  p r i m a r i l y  
by m e m b e r s h i p  dues ($310 per year), a d m i s s i o n  fees, lawyer 
referral fees, conti n u i n g  legal education, "and interest 
i n c o m e .

The Associ a t i o n ' s  office in l o cated in A n c h o r a g e  and is 
staffed w i t h  twelve full-time employees and one temporary 
p a r t - t i m e  employee.
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R E P O R T  C O N C L U S I O N

This r e v i e w  contains p olicy issues r a i s e d  as a result of our 
e v a l u a t i o n  of the Board of Governors of the A laska Bar 
A s s o c i a t i m .  The final p o l i c y  decisions affecting A B A  are 
not w i t h i n  the scope of this report, but require legislative 
consideration. In debating these issues, the oversight 
committees should take into c o n s i d e r a t i o n  the findings and 
r e c o m m e n d a t i o n s  and other infor m a t i o n  p r e s e n t e d  in this 
r eport so the p o t e ntial impact of p o l i c y  changes can be 
evaluated.

R eport Conclu s i o n

In. o u r  opinion, the Board of Governors of the A l a s k a  Bar 
A s s o c i a t i o n  should be reestablished. Since the first three 
a ttorneys w e r e  admitted to the pract i c e  of law in A l a s k a  in 
1884 m e m b e r s h i p  has grown to the current level of 2,707. In 
a d d i t i o n  to the n u m b e r  of applicants seeking a d m i ssion to 
practice, court statistics indicate increasing numbers of 
lawsuits b e i n g  filed annually. It w o u l d  appear that m o r e  
m e m b e r s  of the general public are interacting w i t h  the legal 
p r o f e s s i o n  a n d  that financial resources b o t h  expended on and 
r e s u l t i n g  f r o m  those interactions h a v e  greatly increased. 
These factors result in a g r eater p o t e n t i a l  for h a r m  to the 
g e n eral public, thereby indicating a n e e d  for continuing 
g o v e r n a n c e  of the profession.

The public interest requires that the p u b l i c  be secure in 
its e x p e c t a t i o n  that those who are a d m i t t e d  to the bar are 
w o r t h y  of the trust and confidence clients m a y  reaso n a b l y  
place in their attorneys. The Board of Governors provides 
this p r o t e c t i o n  by reason a b l y  a s s uring that persons licensed 
to p r a c t i c e  law are qualified and b y  assur i n g  that those 
l icensed act in a competent and ethical m anner through a 
s o p h i s t i c a t e d  complaint investigation process.

Furthermore, n o t h i n g  came to our a t t e n t i o n  during our r e v i e w  
that showed the public's best interest w o u l d  be b etter 
served by any different r e g u l a t o r y  method.

Overall, it is our opinion that the B o a r d  operates in an 
effective and economical manner. However, w e  have made 
r e c o m m e n d a t i o n s  which, if implemented, will improve the 
e f f i c i e n c y  and effectiveness of the Board's operations (see 
the Findings and R e c o m m endations section of this r e p o r t ) .
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F I N D I N G S  A N D  R E C O M M E N D A T I O N S

The B o a r d  of Governors of the A l a s k a  Bar A s s o c i a t i o n  should 
comply w i t h  A laska Bar Rules g o v e rning appropriate sanctions 
in a t t o r n e y  discipline cases and public access to d i s c i p l i­
nary p r o c e e d i n g s .

In J a n u a r y  1988 the Board of Governors a c ting as the formal 
d i s c i p l i n a r y  b o a r d  of the Bar v i o l a t e d  several A laska Bar 
Rules g o v e r n i n g  discip l i n a r y  enforcement. In concluding a 
d i s c i p l i n a r y  m a t t e r  b efore them w h i c h  h a d  been h e a r d  in 
formal public hearing, the Board imposed a sanction of 
private r e p r i m a n d  for a v i o l a t i o n  of A l a s k a  Bar Rule 15(4) 
(failure to r e s p o n d  to a g r i e v a n c e ) .

The d i s c i p l i n a r y  rules w h i c h  the B o a r d  is currently o p e r a t­
ing u n d e r  became effective J a n u a r y  1985. These rules were 
changed u p o n  r e c o m m e n d a t i o n  of the A m e r i c a n  Bar Associ a t i o n  
evalua t i o n  of A l a s k a  procedures. P e r t i n e n t  changes included 
Rule 21 w h i c h  states that after the filing of a petition for 
formal hearing, hearings held b e f o r e  either a h e aring 
committee or the B oard will be o p e n  to the public. Under 
the n e w  Rule 16, private reprimands are no longer possible 
at the B o a r d  level except in cases where the respondent and 
d iscip l i n e  counsel agree b y  stipul a t i o n  to that sanction. 
Since the s tipulation precludes the n e e d  for a petit i o n  for 
formal hearing, the proceeding remains confidential.

S ubsequent to the Board's decis i o n  w h i c h  was reaffi r m e d  
after disci p l i n e  counsel's appeal, p r o p o s e d  changes to Bar 
Rule 16 a l l owing p r ivate r e p r imand b y  the disciplinary b o a r d  
were f o r w arded to the Supreme Courr. Those proposed changes 
were r e c e n t l y  r e f e r r e d  b a c k  to the A s s o c i a t i o n  for r e c o n­
sideration w i t h  the following comment. "It seems somewhat 
incongruous to have the h e aring process open to the public 
but to a l l o w  a private r e p r imand f o l l owing such a hearing."

This B o a r d  action was indeed incongruous and has generated 
c o n f usion among A s s o c i a t i o n  staff as to public access to the 
outcome of this proceeding. Since private reprimands are 
m a i n t a i n e d  as confidential documents w h i c h  the public does 
not have access to, it appears the intent of the Board was 
to seal these records as confidential after they became 
public under current Bar rules.

We r e c o m m e n d  that in all future procee d i n g s  the Board of 
Governors strictly conform with adopted Rules of Court 
applicable to discip l i n a r y  proceedings.

R e c o m m e n d a t i o n  N o .  1
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R e c o m m e n d a t i o n  N o .  2

The Board of Governors of the A l a s k a  Bar A s s o c i a t i o n  should 
re c o m m e n d  a p r o p o s e d  change to A l a s k a  Bar Rules clarifying 
and limiting the Board's a u t h o r i t y  to engage in lobbying ana 
other p o l i t i c a l  a c t i v i t i e s .

The A l a s k a  Bar A s s o c i a t i o n  is a m a n d a t o r y  b a r  in that in 
order to p r a ctice law in A l a s k a  a lawyer m u s t  be a m e m b e r  in 
good standing of the Association. This r e q u i r e m e n t  makes it 
di f f icult for an a t t o r n e y  to d i s a s s o c i a t e  h i m s e l f / h e r s e l f  
from a p o l i t i c a l  stance a d o p t e d  by the Board of Governors or
the Association. In light of this fact, the a ppropriateness
of lobbying and other p o l i t i c a l  a ctivities b y  the B o a r d  or 
A s s o c i a t i o n  is questioned.

Some of the actions t aken by the B o a r d  and A s s o c i a t i o n  w h i c h  
w o u l d  be consi d e r e d  q u e s t i o n a b l e  include a d e c i s i o n  to lobby 
in support of the contin u a t i o n  of the A l a s k a  Women's
Commis s i o n  and a r e s o l u t i o n  to cease all busin e s s  dealings 
w i t h  the R e p u b l i c  of South A f r i c a  and L i b y a  in p r otest of 
current p o l i t i c a l  conditions.

The lobbying issue has b e e n  d e bated n a t i o n a l l y  b y  other 
m a n d a t o r y  b a r  a s s ociations and has b e e n  the subject of court 
p roceedings in other states. The W i s c o n s i n  Supreme Court 
has r e s p o n d e d  to the concern by p e r m i t t i n g  attorneys who 
object to the bar's l egislative activities to reduce their 
me m b e r s h i p  dues b y  a certain percentage. The W a s h i n g t o n
State Supreme Court r e c e n t l y  took a m o r e  direct a p p r o a c h  by 
amending general Bar Rule 12 g o v e r n i n g  W a s h i n g t o n  State Bar 
As s o c i a t i o n  general purposes to include the following.

(c) Activi t i e s  Not Authorized. A m o n g  the specific 
actions w h i c h  this rule and these Purposes do n o t  
au t h o r i z e  are:

(1) T aking positions on issues c o n c e r n i n g  the 
politics or social positions of f o reign nations;

(2) T aking positions on p o l i t i c a l  or social issues 
w h i c h  do not r elate to or a f fect the p r a c t i c e  of 
law or the a d m i n i s t r a t i o n  of justice;

(3) Suppor t i n g  or opposing, in an election, c a n d i­
dates for public office.

We r e c o mmend the Board of Governors p r o pose a similar a m e n d­
ment to Alaska's bar rules to c l arify and limit activities 
of the B o a r d  to those approp r i a t e  to a m a n d a t o r y  bar.
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The B o a r d  of Governors of the A l a s k a  Bar A s s o c i a t i o n  should 
take prompt action to reduce b o t h  the n umber of backloggecT 
d i sciplinary i n v e stigation cases and the length of time i~t 
takes to b r i n g  an investigation to a c o n c l u s i o n .

At the time of our last audit (October 31, 1984) the A l a s k a  
Bar A s s o c i a t i o n  had 41 cases p e n ding d i s c i p l i n a r y  or other 
proceedings and an additional 165 cases u n d e r  investigation. 
As of D e c ember 31, 1988, the A l a s k a  Bar A s s o c i a t i o n ' s  d i s c i­
pline section h a d  18 cases pending d i s c i p l i n a r y  or other 
proceedings and an additional 160 cases u n d e r  investigation. 
A l t h o u g h  the actual n u m b e r  of open cases has decre a s e d  
slightly, the average n umber of days open has increased.

An analysis of the status and length of time these cases 
have been open showed the following.

R e c o m m e n d a t i o n  N o .  3

■1984................... 1 9 8 8 .......

Status Cases
A v g . Days 

Open Cases
Avg. Da] 

O p e n

P e n d i n g  P r o c e e d i n g s :

P e n d i n g  Supreme Court 5 636 5 1,082
P e nding Disc. Board 6 425 2 787
P e n d i n g  H e a r i n g  Comm. 10 720 4 771
P e nding A d m o n i t i o n 3 422 5 618
P e n d i n g  Fee Arb. 12 291 1 985
Pe nding Concil i a t i o n 332 1 219

Total 41 471 18 769

Under Investigation:

Investigator on Case 11 606 -  - -  -

Special Counsel 1 1,662 1 6 7 1

Under R e v i e w  (Prelim.) 113 188 25 85
I n v estigation (Formal) 40 342 134 375

Total 165 261 160 333

In addition, an analysis of cases closed during 1986, 1987, 
and 1988 was made. The information p r e s e n t e d  was p r o d u c e d  
by A s s o c i a t i o n  staff and includes grievances not accepted, 
closed by admonition, closed b y  reprimand, closed by s u s­
pension, c losed by disbarment, and dismissed. The overall 
proces s i n g  time represents the average time from the date a 
grievance is filed until either a determination is made to 
decline an investigation or the case is completed. The 
results follow.
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A n a l y s i s  o f  C l o s e d  C a s e s

Year
Number of 

Cases C l o s e d
O v erall 

P r o c e s s i n g  Time 
(Avg. Days Open)

1986
1987
1988

251
277
244

207
169
187

Significant improvement was n o t e d  in r e d u c t i o n  of case 
backlog during 1985, 1986, and 1987. D u ring 1988, however, 
the b a c k l o g  began to r e t u r n  to previous levels.

We e n c o urage the B o a r d  to take p rompt a ction to reduce the 
case backlog. In addition, w e  r e c o m m e n d  that during the 
Board's d e l i berations of available options, consid e r a t i o n  
s hould be given to the length of time taken to conclude
cases. It is in the best interest of ABA, the complainant,
a n d  the attorneys against w h o m  the grieva n c e s  w e r e  filed to
take timely action in c l o sing cases. The d e t e r i o r a t i o n  in 
p r o c e s s i n g  time on open cases reflects, in part, the
increase in complexity of cases c oming b e f o r e  the Bar, 
However, a r e v i e w  of disci p l i n e  files did r eveal significant 
"dead" time in several proceedings. In one p r o c e e d i n g  the 
dead time caused the invest i g a t i o n  trail to b ecome cold and 
resul t e d  in the case being dismissed.

Therefore, w e  r e c o m m e n d  that the Board's actions not only 
address the immediate need to reduce the case backlog, but 
also address the l o n g - t e r m  staffing needs of the discipline 
section.

R e c o m m e n d a t i o n  No. 4

The A l a s k a  Bar A s s o c i a t i o n  s hould c omply w i t h  the public 
n o t i c e  requirements of AS 0 8 . 0 8 . 0 7 5 7

Chapter 52, SLA 1981 amended the A l a s k a  Integrated B a r  A c t  
(AS 08.08) to bring m e e tings of the B o a r d  of Governors u nder 
the public m e e t i n g  statutes, AS 44.62,310 and .312. More 
specifically, the Bar Act was amended to r e q u i r e  that the 
public shall be g i v e n  30 days n o t i c e  of m e e t i n g s  of the 
Board, except for e m e r g e n c y  meetings.

Le g i s l a t i v e  Audit's 1984 audit of the Bar found that A B A  
h a d  not p u b l i c l y  a d v e r t i s e d  meetings of the Board. Our 
current r e v i e w  found that the Board has p r o p e r l y  n o t i c e d  all 
face-to-face meetings of the Board, but has not p u b l i c l y  
a d v e r t i s e d  t e l e c o nferenced meetings. A  r e v i e w  of the 
minutes of these meetings d e m o n s t r a t e d  that these meetings 
we r e  for the purpose of carrying out B o a r d  business which, 
in some cases, included discus s i o n  and v o t i n g  on resolutions 
before that body.

STATE OF ALASKA - 1 0 - □  IVISION OF LEGISLATIVE AUDIT



We recommend that the A l a s k a  Bar A s s o c i a t i o n  p u b l i c l y  
advertise all meetings of the Board in conformance w i t h  
applicable statutes and regulations.

R ecommendation No. 5

The A l a s k a  Bar A s s o c i a t i o n  s hould elect members of the Board 
of Governors in conformance w i t h  s t a t utory g u i d e l i n e s .

AS 08.08.040-050 requires that m e mbers elected to the B oard 
of Governors serve three-year ter^s subject to a specified 
triennial rotation. The p u r pose of this requirement is to 
m a i n t a i n  a level of experience on the Board w h i c h  w o u l d  be
lost were a m a j o r i t y  of members to rotate on any given year.

In recent years the Board of Governors has h a d  several 
m i d - t e r m  resignations. Statute allows the Board to appoint 
a r eplacement until the next annual election. The current 
rotation p r o b l e m  has arisen b y  election of a n e w  Board 
m e m b e r  for a full three-year term rather than for the
balance of the existing term.

We recommend that at the next annual m e e t i n g  of the A l a s k a  
Bar A s s o c i a t i o n  those terms c u r r ently out of r o t a t i o n  be 
adjusted and, in the future, members elected to replace a 
resigning m e m b e r  be elected for the balance of the existing 
term.
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A N A L Y S I S  O F  P U B L I C  N E E D

L i m i t e d  Analysis

The follc v i n g  analyses indicate both p o s itive and n e g a t i v e  
factors as they relate to the p ublic n e e d  as defined in the 
"sunset" law. These analyses are not intended to be c o m p r e­
hensive, but to address those areas w e  w e r e  able to cover
d uring our examination.

I . The extent to w h i c h  the board, commission, or p r o g r a m
has operated in the public interest^

A. A B A  admits a pplicants to practice law through a 
s ophis t i c a t e d  e x amination process w h i c h  was d e­
signed under c o n sultation w i t h  a n a t i o n a l  expert. 
T h e  exam has w i t h s t o o d  a court challenge as to 
its adequacy as a test of competence. A d m i s s i o n
is also contingent on the passage of the M u l t i­
state Professional R e s p o n s i b i l i t y  E x a m i n a t i o n  and 
a character i n v e s t i g a t i o n  to determine if the 
applicant is of good moral character.

The Alaska Bar A s s o c i a t i o n  has r e c ently developed 
p r o p o s e d  changes to the A l a s k a  Bar Rules w h i c h  
w i l l  facilitate the d e t e r m i n a t i o n  of "good moral 
character." A t  this time those rules changes 
h a v e  not been a d opted b y  the Supreme Court of the 
State of Alaska.

B. E f f e ctive J a n u a r y  1, 1985 the A l a s k a  Bar b e g a n  
admitting m e mbers u nder m o t i o n  for reciprocity. 
T h a t  option is limited to attorneys in the active 
practice of law for five years in states w i t h  
w h i c h  A laska has a reciprocal agreement.

C. A B A  has a lawyer discipline process for the i n­
vest i g a t i o n  of complaints of ethical misconduct. 
Sanctions are imposed on those found to be in 
v i o l a t i o n  of the rules of conduct. This process 
was developed through a c ooperative effort of the 
Supreme Court, the Board of Governors, the A B A  
staff, and a r e v i e w  team f r o m  the A m e r i c a n  Bar 
A s s ociation's Standing Committee on Professional 
Discipline.

In response to the American Bar A s s o ciation's 
recommendation, and to alleviate p ublic concern 
that a t t orney discipline is n o t  taken seriously 
by ABA, discipline rules p r ovide that once a 
p e t i t i o n  for formal h e aring is filed, the d i s c i­
plinary proceedings become open to the public.
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D. A B A  provider public n o t i c e  of a n y  attorney who 
has been disbarred or suspended.

E. In a d d ition to the three public members who serve 
on the Board of G o v e r n o r s , the Board has also 
a p p o i n t e d  a total of 34 n o n - a t t o r n e y  individuals 
to serve on d i s c i p l i n a r y  h e a r i n g  committees and 
fee a r b i t r a t i o n  panels throughout the State.

F. If a complaint Leceived by A B A  does not c o n s t i­
tute mis onduct on the part of an attorney, but 
r ather is p r i m arily concerned w i t h  a fee dispute, 
A B A  offers a fee arbitr a t i o n  process. This p r o c­
ess provides for the dispute to be arbitrated by 
a third - p a r t y  panel consisting of two attorneys 
and one p ublic member.

Similarly, A B A  offers a conciliation process to 
a t t e m p t  to resolve disputes b e t w e e n  attorneys and 
clients where the dispute is n e i t h e r  fee- n o r  
m i s c o nduct-related. F a ilure by an attorney to 
p a r t i c i p a t e  in good faith in the conciliation 
process m a y  be grounds for discip l i n a r y  action.

G. A B A  operates an attorney referral service, funded 
b y  s ubscribing attorneys, w h e r e b y  anyone from 
a r o u n d  the State or f r o m  outside the State can 
call a toll-free n umber and r e ceive the names of 
three attorneys who practice law in certain 
disciplines. Subscribing attorneys agree to 
p r o v i d e  r e f erred clients the first half hour of 
c o nsultation at a r e duced rate of $35. (See 
A p p e n d i x  D for the n u m b e r  of referral calls 
r e c e i v e d  b y  discipline.)

H. A B A  maintains a Client S e c urity Fund for the 
p u r p o s e  of m a k i n g  reimbu r s e m e n t  to clients of 
attorneys who have suffered n o n - i n s u r e d  losses of 
money, property, or other things of value as a 
r e s u l t  of a dishonest act by an attorney. A  
p o r t i o n  ($10) of each A B A  member's annual dues is 
depos i t e d  in the Fund.

I. A B A  j o i n t l y  sponsors w i t h  the A l a s k a  Legal S e r­
vices Corporation the A laska Pro Bono P r o g r a m  
w h i c h  involves attorneys in the delivery of free 
legal services tc low-income Alaskans.

The extent to w h i c h  the operation of the board, 
commission, or agency p r o g r a m  has been impeded or 
e nhanced by existing statutes, procedures, and 
practices which it has adopted, and any other matter, 
including budgetary, resource, and personnel m a t t e r s .
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A. A B A  has b e e n  impeded b y  the absence of Bar Rules 
g o v e r n i n g  the degree to w h i c h  the Board of 
Governors m a y  be i n v olved in lobbying and other 
p o l i t i c a l  activities (see R e c o m mendation No. 2). 
T h e y  have also b e e n  impeded by the absence of 
guidelines as to "good moral character" which, as 
n o t e d  in I.A. above, p r o p o s e d  changes to the Bar 
Rules have b e e n  drafted, but have not yet been 
adopted.

B. The operations of the Board are enhanced by a 
s u bstantial b udget f unded v i r t u a l l y  entirely b y  
the A B A  m e m b e r s h i p  t h r o u g h  dues, admission fees, 
continuing legal education, lawyer referral fees, 
conventions, and interest income. The 1989 
bu d g e t  totals $1,277,501. (See A p p e n d i x  A  for a 
schedule of A B A  revenues and expenditures.)

I l l . The extent to w h i c h  the board, commission, or agency
has r e c o m m e n d e d  s t a t utory changes w h i c h  are g e n e rally 
of b e nefit to the public i n t e r e s t .

A. The Board has n o t  r e c o m m e n d e d  any statutory
charges d u ring our t hree-year audit test period. 
However, the Board's involvement in the process 
of e v a l u a t i n g  and r e v i s i n g  the Alaska Bar Rules 
g o v e rning Bar A s s o c i a t i o n  policies and procedures 
has b e e n  a dynamic one.

IV. The extent to w h i c h  the board, commission, or agency
has encour a g e d  interested persons to report to it c o n­
cerning the effect of its regulations and decisions 
on the effectiveness of service, economy of service, 
and a v a i l a b i l i t y  of service w h i c h  it has p r o v i d e d .

A. A B A  is e n h anced b y  an u n p r e c e d e n t e d  involvement 
of the m e m b e r s h i p  (in excess of one half) in its 
operations. That involv e m e n t  m a y  take the form 
of service on one of the eight standing c o m m i t­
tees or four bar rules committees. It m a y  also 
take the form or p a r t i c i p a t i o n  in a section 
(group of members w i t h  similar specialization 
(i.e., b a n k r u p t c y  law, criminal defense, etc). 
E a c h  section is respon s i b l e  for m o n i t o r i n g  the 
law, suggesting revisions, and reporting annually 
to the membership. It m a y  also take the f o r m  of 
p a r t i c i p a t i o n  in a d junct organizations (such as 
the Alaska Pro Bono Program) or special projects 
(such as the Statewide L awyer Referral Service).

B. A B A  publishes all p r o p o s e d  changes to the Alaska 
Bar Rules in its q u a r terly publication The A l a s k a  
Bar Rag w h i c h  is d i s t r i b u t e d  to all members o l  

the Association. M e m b e r s  are askea to submit any 
and all comments on those p r o posed rule changes 
for r e v i e w  by the Board.
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V . T h e extent to w h i c h  the board, commission, or agency 
has encour a g e d  public p a r t i c i p a t i o n  in the m a k i n g  of 
its regulations and d e c i s i o n s .

A. As p r e v i o u s l y  noted, in a d d i t i o n  to the thr^o 
p u blic m e m b e r s  who serve on the Board of G o v e r­
nors, the B o a r d  has also appointed a total of 42 
n o n - a t t o r n e y  individuals to serve on d i s c i p l i n a r y  
he a r i n g  committees and fee a rbitration panels 
throughout the State.

B. A B A  has p u b licly a d v e r t i s e d  face-to-face meeti n g s  
of the Board of Governors in m a j o r  newspapers and 
the A l aska Bar R a g . They h a v e  not advert i s e d  
t e l e c onferenced m e e t i n g s  at A s s o c i a t i o n  business 
has been conducted (see R e c o m m e n d a t i o n  No. 4).

V I . The efficiency w i t h  w h i c h  p u b l i c  inquiries or c o m­
plaints regarding the a ctivities of the board, c o e h  
mission, or a gency filed w i t h  it, w i t h  the department 
to w h i c h  a board or c o m m i s s i o n  is admini s t r a t i v e l y  
assigned, or w i t h  the O f f i c e  of the O m b u d s m a n  have 
been p r o c e s s e d  and r e s o l v e d .

A. A B A  is an i n s t r u m e n t a l i t y  o f  the State and not 
ad m i n i s tratively a s s i g n e d  to ar.y department. 
Five complaints have b e e n  filed against it w i t h  
the Office of the O m b u d s m a n  during the last three 
years. Investigation into complaints filed w i t h  
the O m b u d s m a n  have b e e n  somewhat stymied b y  a 
disagreement w i t h  A B A  as to whether they have 
ju r i s d i c t i o n  over it.

B. A B A  has a d opted rules g o v e r n i n g  appeal procedures 
for both the d i s c i p l i n a r y  and examination/ 
ad m i ssion processes. As n o t e d  in R e c o m m e n d a t i o n  
No. 3, resolution of d i s c i p l i n a r y  proceedings in
1988 averaged a p r o c e s - i n g  time of 187 days. A B A  
recei v e d  two appeals o f  the July 1988 bar exam 
results w h i c h  were r e l e a s e d  in November of that 
year. Both appeals w e r e  h e a r d  at the January
1989 m e e t i n g  of the Board of Governors.

VII. The extent to w h i c h  a b o a r d  or commission which 
regulated entry into an o c c u p a t i o n  or p r o f e s s i o n  has 
presented qualified applicants to serve the p u b l i c .

A. We found no instances w h e r e  the Board h a d  licensed 
u n q u a l i f i e d  applicants.
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B. A l t h o u g h  m a n y  complaints are filed against 
attorneys, a p p r o x i m a t e l y  f i fteen percent result 
in sanctions against those attorneys. This 
r epresents sanctions against a p p r o x i m a t e l y  one 
p e r c e n t  of the active m e m b e r s h i p  of the A l a s k a  
Bar A s s o c i a t i o n  annually.

C. The A l aska B a r  A s s o c i a t i o n  offers a continuing 
1 egal education p r o g r a m  to its member s h i p  and 
also maintains an e d u c a t i o n  library.

D. A B A  sponsors and promo t e s  the LEXIS program, a 
c o m p u t e r - a s s i s t e d  legal r e s e a r c h  service.

VIII. The extent to w h i c h  state p e r s o n n e l  practices, 
i n c l uding affirmative a c t i o n  requirements, have been 
c o m p l i e d  w i t h  by the board, commission, or agency to 
i t s own activities and the area of a c t ivity of 
i n t e r e s t .

A. N o thing came to our atten t i o n  that showed the 
B o a r d  was in v i o l a t i o n  of any affirm a t i v e  action 
or h i r i n g  r e q u i r e m e n t s .

B. The Board has on several occasions v o i c e d  concern 
over the low m i n o r i t y  pass rate of the A laska Bar 
Exam. A  n a t i o n a l  consul t a n t  on bar examinations 
was asked to r e v i e w  the exam in 1986 and found 
it not to be u n u s u a l l y  biased. He r e c o m m e n d e d  
the p r oblem be corrected through tutoring and 
remedial programs. A t  their June 1988 m e e t i n g  
the Board of Governors r e s olved to ask the A l a s k a  
Bar Founda t i o n  to d e velop a scholarship p r o g r a m  
for minorities; and to r e s u rrect the Continuing 
L e g a l  Education Opportunities Committee to tutor 
m i n o r i t y  applicants.

IX. The extent to w h i c h  statutory, regulatory, budgeting, 
or other changes are n e c e s s a r y  to enable tEe agency, 
board, or commission to better serve the interests of 
the p u b l i c  and to comply w i t h  the factors enumer a t e d  
in this s u b s e c t i o n .

P l ease refer to the previous section, Findings and 
R e c o m m e n d a t i o n s .
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A P P E N D I X  A

B OARD OF GOVERNORS 
A L A S K A  BAR A S S O C I A T I O N  

REVENUES COMPARED W I T H  EXPENSES

Excess (deficit) 
of Revenues over 
Expenses and Other 
Financing Uses

For the Calendar Years
(Note

1986, 1987, and 

1)

1988

1986 1987 1988

Revenues

M e m b e r s h i p  Dues 
A d m i ssion Fees 
Cont. Legal Ed. 
L a w y e r  Refer. Fees 
A n n u a l  Meeting 
Interest on Invest. 
Lexis Service 
Other

$ 677,753 
148,575 
122,549 
53,361 
33,635 
82,399 

-0- 
100,332

$ 705,347 
105,675 
112,596 
51,836 
31,633 
75,687 
46,072 
65,606

$ 697,310 
94,875 

140,318 
55,883 
73,415 
59,772 
15,637 
92,653

Total Revenues 1,218,604 1,194,452 1,229,863

Expanses

Admissions 
B oard of Governors 
Discipline 
A dmini s t r a t i o n  
L a w y e r  Referral Svc. 
Cont. Legal Ed. 
A n n u a l  Meeting 
Fee Arbitr a t i o n  
The Bar Rag 
Alaska L a w  R e view 
Lexis Service 
O ther

150,832
43,766

286,714
251,004
31,715

144,126
34,750
30,888
36,468
22,000

-0-
76,002

151,686
34,382

281,488
253,791
31,740

168,345
38,045
41,002
39,688
25,000
58,074
29,274

136,905
25,923

294,600
255,241
33,993

171,077
58,825
38,896
35,335
26,500
19,488
28,780

Total Expenses 1,108,265 1,152,515 1,125,563

Other Financing 
Sources (Uses):

Loss on Sale of 
Investments r 47,553)

$ 110.339 $ (5.616) $ 104.300

Note 1: The 1986 and 1987 revenue and expense information
was taken from audited financial statements of ABA. 
The 1988 information was obtai n e d  from the a c c o u n t­
ing records of A B A  and has not b e e n  audited.
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A P P E N D I X  B

BOARD OF G O V E R N O R S  
A L A S K A  BAR A S S O C I A T I O N  
D I S C I P L I N E  STATISTICS 

(Note 1)

D i s p o s i t i o n  of Cases C l osed 
D u r i n g  1986, 1987, and 1988

D i s p o s i t i o n 1986 1987 1988

D i s b a r m e n t  b y  Supreme Court 2 1 0
S u s p e n s i o n  b y  Supreme Court 2 0 2
Public C e nsure by Supreme Court 0 0 0
Public R e p r i m a n d  by

D i s c i p l i n a r y  B o a r d 1
Private R e p r i m a n d  by

Di s c i p l i n a r y  B o a r d 9 0 2
Private A d m o n i t i o n  by

D i s c i p l i n e  Counsel 17 9 23
D i s m i s s e d 109 111 74

T otal C l o s e d  Cases 139 121 102

S tatus of Cases Open 
as of December 31, 1988

Status ? Cases

A t t o r n e y  on P r o b ation 8
Short T e r m  S uspension 0
P e n d i n g  Supreme Court 5
P e n d i n g  D i s c i p l i n a r y  B o a r d  2
Pe n d i n g  H e a r i n g  Committee 4
P e n d i n g  A d m o n i t i o n  5
Pe n d i n g  Fee A r b i t r a t i o n  1
Pe n d i n g  C o nciliation 1
H e l d  in A b e y a n c e  4
Special C o u n s e l  Inves t i g a t i o n  1
F i l e d / U n d e r  R e v i e w  25
Un d e r  Invest i g a t i o n  134

Total Open Cases 190

Note 1: The information in this A p p e n d i x  was obtained from
statistical summaries p r e p a r e d  by ABA's discipline 
section.

Note 2: A l l  numbers reflect individual complaints filed and
not the n umber of attorneys u n d e r  investigation.
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BOARD OF GOVERNORS 
A L A S K A  BAR A S S O C I A T I O N  

BAR E X A M I N A T I O N  A N D  A D M I S S I O N  STATISTICS 
For Calendar Years 1986, 1987, and 1988

(Note 1)

Bar E x a m i n a t i o n

A P P E N D I X  C

N u m b e r  N u m b e r  P e r c e n t
T a k i n g  P a s s i n g  Passing
E x a m  E x a m  E x a m

F e b r u a r y  1986 E x a m 102 70 68%

July 1986 E x a m 106 66 62%

F e b r u a r y  1987 E x a m 78 58 74%

July 1987 E x a m 76 48 63%

February 1988 E x a m 58 42 72%

July 1988 E x a m 84 52 61%

A d m i s s i o n  Under M o t i o n  for R e c i p r o c i t y

N u m b e r
Y e a r  A d m i t t e d

1986 16

1987 8

1988 10

Note 1: The information in this A p p e n d i x  was obtained from
statistical summaries p r e p a r e d  b y  the A l a s k a  Bar 
Association.
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A P P E N D I X  D

B O A R D  OF G O V E R N O R S  
A L A S K A  3AR A S S O C I A T I O N  

A T T O R N E Y  R E F E R R A L  C A L LS R E C E I V E D  
For C a l e r d a r  Years 1986, 1 9 8 7 and ]988

(Note 1)

Area of D i s c i p l i n e

A d m i n i s t r a t i v e
A d m i r a l t y
Arts
B a n k r u p t c y
C ommercial
C o n s t r u c t i o n
Consumer
D i s c r i m i n a t i o n
E m i n e n t  D o m a i n
E n v i r o n m e n t a l
F a m i l y
Felony/Mis demeanor
F o r e i g n  L a n guage
I m m i g r a t i o n
Insurance
L a b o r  Relations
L a n d l o r d / T e n a n t
M a l p r a c t i c e
M i n i n g
N e g l i g e n c e
P a t e n t / C o p y r i g h t
P ublic Interest
Real Estate
SSI Cases
Tax
T r a f f i c
T r u s t / W i l l s / E s t a t e s  
W o r k e r s ' C o m pensation

Total

1986 1987 1988

214 235 274
33 32 31
1 0 7

505 429 373
505 345 292
29 19 14

383 559 632
100 94 60

0J- 10 12
6 3 3

2,213 2,619 2,705
692808 702

1 2 10
70 82 20

122 92 89
461 464 562
286 322 334
155 158 202

6 9 14
732 729 873
128 162 157

1 4 -
504 718 706

2 40 22
89 102 103

289 183 117
230 247 285
189 216 273

8.071 8.677 8.855

Note 1: The information in this A p p e n d i x  was obtai n e d  from
statistical summaries p r e p a r e d  b y  ABA.
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A P P E N D I X  E

BOARD O F  G O V E R N O R S  
A L A S K A  B A R  A S S O C I A T I O N  

M E M B E R S H I P  ON A B A  C O M M I T T E E S  
F e b r u a r y  3, 1989

A t t o r n e y  Public Total
Committee M e mbers M e m b e r s  M e m b e r s
Board oF~Governors

Standing Committees
Bar Polls and Elections 
C ontin u i n g  Legal E d u c a t i o n  
Ethics 
Historians
L a w  Related E d u c a t i o n  
Statutes, Bylaws & Rules 

Total Standing Committees

Bar Rule Committees 
L a w  Examiners 
Discip l i n a r y  Hearing:

First District 
S econd & Fourth Districts 
T h i r d  District 

Conciliation Panels:
First District 
S econd & F o urth Districts 
T h i r d  District 

A t t orney Fee Review:
F irst District 
Second & Fourth District 
T h i r d  District 

Client Secur i t y  Fund 
Total Bar Rule Committees

■g 3  r z

8 - 8  
12  -  1 2
12  -  1 2
1 0  -  1 0
17 4 21
1 2  -  1 2

“7 T  “ T  ~ T 5

29 - 29

1 0  2  1 2
8 3 11

25 8 33

4 - 4  
4 - 4  
8  -  8

15 6 21
1 0  2  1 2
36 13 49

6 - 6  
T 5 5  1 ?  T E I

Other A d j u n c t  Involvement
A m e r i c a n  Bar Assoc. Delegate 1
A K  Assoc, of L e g a l  A s s i s t a n c e  1
A K  Bar F o u n d a t i o n  5
A K  Code Revision C o m m i s s i o n  1
A K  Comm, on Jud. Conduct 3
AK  Judic i a l  Council 3
A K  L a w  R e v i e w  3
A K  L e g a l  Service Corp. 17
Ninth Circuit Judicial Conf. 5
Rocky M o u n t a i n  Mineral

L a w  Founda t i o n  1
Bar Rag 16
Tutors 11

Total Other Involvement 67

1
1
5
1
3
3
3

17
5

1
16
1 1
T 7

Total Committee M e m b e r s h i p 302 41 343
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BOARD OF G O V E RNORS 
A L A S K A  BAR A S S O C I A T I O N  

GRIEVANCES FILED B Y  C A T E G O R Y

A P P E N D I X  F

F o r  C a l endar Years 1986, 1 9 8 7 7 a n d  .1988

Grievance Category 1986 1987 198

T rust violations (embezzlement, 
conversion, w i t h h o l d i n g  client's 
property) 6 11 Q

Conflict of Interest 13 15 9

Neglect (failure to perform, delay) 39 44 35

Relat i o n s h i p  w i t h  client (disclosing 
c o n f i d e n t i a l  information, improper 
withdrawal, abandonment, failure 
to protect interest of c l i e n t ) . 24 23 7

M i s r e p r e s e n t a t i o n / F r a u d 10 13 11

E x c e s s i v e  Fees 1 1 3

Interference w  •justice 32 35 34

Improper .ising and 
s o l i d '  i 6 2 0

Crimina .vie t ion 0 0 1

P e r s o n a’ -.havior 1 0 2

Will fu l .lure to cooperate 
w i t h  dj :ipline authorities 0 0 0

M e dical iv capacity 0 0 0

Incompetence 0 0 0

Other __ 1 0 1

T otal Grievances by Category 133 144 112
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A S S O C I A T I O N

R a n d y  S. W e l k e r  
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  o f  L e g i s l a t i v e  A u d i t  
P o u c h  W
J u n e a u ,  A K  9 9 8 1 1  

D e a r  Mr. W e l k e r :

T h i s  l e t t e r  is w r i t t e n  to r e s p o n d  to t h e  r e c o m m e n d a t i o n s  
c o n t a i n e d  i n  t h e  D i v i s i o n  of L e g i s l a t i v e  A u d i t ' s  p r e l i m i n a r y  
p e r f o r m a n c e  r e p o r t  o n  t h e  B o a r d  o f  G o v e r n o r s  o f t h e  A l a s k a  B a r  
A s s o c i a t i o n .  It is m y  u n d e r s t a n d i n g  t h a t  t h e  D i v i s i o n ' s  
r e c o m m e n d a t i o n s  a n d  t h i s  r e s p o n s e  w i l l  b e  c o n t a i n e d  in y o u r  
f i n a l  r e p o r t  to t h e  A l a s k a  L e g i s l a t u r e ' s  B u d g e t  a n d  A u d i t  
C o m m i t t e e .

L e t  m e  s a y  th at  I a p p r e c i a t e  t h e  p o s i t i v e  c o m m e n t s  a b o u t  
t h e  B a r ' s  l a w y e r  r e f e r r a l ,  p r o  b o n o  a n d  C L E  p r o g r a m s .  W e  h a v e  
w o r k e d  h a r d  to h a v e  i n c r e a s e d  m e m b e r  p a r t i c i p a t i o n  a n d  p u b l i c  
a c c e s s  a n d  it is g r a t i f y i n g  to h a v e  y o u  a c k n o w l e d g e  t h o s e  
i m p r o v e d  a s p e c t s .  W e  u n d e r s t a n d  t h a t  it is y o u r  f u n c t i o n  to 
p o i n t  o u t  w a y s  t h a t  w e  c a n  i m p r o v e  a n d  a c c e p t  y o u r  r e p o r t  in 
t h a t  s p i r i t .  In r e s p o n s e  to y o u r  s p e c i f i c  r e c o m m e n d a t i o n s :

R e c o m m e n d a t i o n  No. 1: T h e  L e g i s l a t i v e  A u d i t o r  ha s
q u e s t i o n e d  t h e  B o a r d  of G o v e r n o r ' s  a c t i o n  in  a d i s c i p l i n a r y  
m a t t e r  in w h i c h  t h e  B o a r d  i m p o s e d  a p r i v a t e  r e p r i m a n d  f o l l o w i n g  
a p u b l i c  h e a r i n g .  T h e  B o a r d  s u b s e q u e n t l y  r e c o m m e n d e d  to t he  
A l a s k a  S u p r e m e  C o u r t  p r o p o s e d  c h a n g e s  to A l a s k a  B a r  R u l e s  10(c ) 
a n d  16 (a ) w h i c h  w o u l d  a l l o w  a p r i v a t e  r e p r i m a n d  to be  i m p o s e d  
b y  t he  B o a r d .  T h e  c o u r t  r e f e r r e d  t h e  m a t t e r  b a c k  to t h e  B o a r d  
fo r r e c o n s i d e r a t i o n  b e f o r e  t h e y  d i s c u s s e d  t h e  p r o p o s a l .

C u r r e n t l y  t h e  B a r  R u l e s  p r o v i d e  t h a t  t h e  B o a r d  c a n  i s s u e  a 
p r i v a t e  r e p r i m a n d  o n l y  if d i s c i p l i n e  c o u n s e l  a n d  t h e  a t t o r n e y  
s t i p u l a t e  to t h a t  d i s c i p l i n e  a n d  t h a t  o n c e  i m p o s e d ,  t h i s  
infoination is n o t  r e l e a s e d  to t h e  p u b l i c .  I n  t h e i r  d e c i s i o n  to 
i s s u e  a p r i v a t e  r e p r i m a n d  in t h e  r e f e r e n c e d  m a t t e r ,  t h e  B o a r d  
r e c o g n i z e d  t h e  i n c o n g r u i t y  of a l l o w i n g  a p r i v a t e  r e p r i m a n d  
f o l l o w i n g  a p u b l i c  h e a r i n g .  H o w e v e r ,  t h e i r  d e s i r e  w a s  to m a k e  
a d i s t i n c t i o n  in t h e  s e v e r i t y  o f  d i s c i p l i n e  i m p o s e d .  T h e  

B o a r d ' s  p o s i t i o n  w a s  t h a t  the p u b l i c  w o u l d  h a v e  a c c e s s  to the 
o u t c o m e  of t h i s  d i s c i p l i n e  m a t t e r ,  b u t  t h e  B o a r d  w o u l d  n o t  
p u b l i s h  a n o t i c e  r e g a r d i n g  t h e  i m p o s i t i o n  of d i s c i p l i n e .

r  , , V v

*- " ‘ U r '
M a r c h  9..f,l jl989 
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A t  t h e  J a n u a r y  1 9 - 2 1 ,  1 9 8 9  B o a r d  o f  G o v e r n o r s  m e e t i n g ,  th e  
B o a r d  d i s c u s s e d  th e p r o p o s e d  r u l e  c h a n g e s  a n d  is a t t e m p t i n g  to 
w o r k  o u t  a t e n a b l e  s o l u t i o n .  T h e  B o a r d  d i r e c t e d  d i s c i p l i n e  
c o u n s e l  to r e v i e w  t h e  D i s c i p l i n e  R u l e s  a n d  s u b m i t  p r o p o s e d  r u l e  
c h a n g e s  w h i c h  w o u l d  d e l e t e  t h e  t e r m s  " p u b l i c "  a n d  " p r i v a t e "  
w h e r e v e r  t h e  r u l e s  r e f e r  to r e p r i m a n d s .  T h e  r e s u l t  of t h i s  
p r o p o s a l  w o u l d  g i v e  t h e  B o a r d  t h e  a u t h o r i t y  to i m p o s e  a 
r e p r i m a n d  e i t h e r  a f t e r  h e a r i n g  o r  b y  s t i p u l a t i o n  of  d i s c i p l i n e  
c o u n s e l  a n d  t h e  a t t o r n e y .  T h i s  w o u l d  g i v e  t h e  B o a r d  t h e  
f l e x i b i l i t y  w h e n  t h e y  i s s u e  a r e p r i m a n d  to d e t e r m i n e  t h e  l e v e l  
of . s e v e r i t y  of  the d i s c i p l i n e  i m p o s e d .  A f t e r  a p u b l i c  h e a r i n g  
t h e  B o a r d  c o u l d  i m p o s e  a r e p r i m a n d  t h a t  w o u l d  b e  p u b l i c ,  
w i t h o u t  r e q u i r i n g  p u b l i s h i n g  a n o H c e  in t h e  B a r  R a a .

T h e  B o a r d  d o e s  r e c o g n i z e  t h a t  t h i s  is an a r e a  w h i c h  n e e d s  
to b e  w o r k e d  o u t  a n d  t h e y  w i l l  m o s t  l i k e l y  b e  r e c o m m e n d i n g  
p r o p o s e d  c h a n g e s  to t h e  B a r  R u l e s  f o l l o w i n g  t h e  M a r c h  B o a r d  
m e e t i n g .

R e c o m m e n d a t i o n  No. 2: T h e  B o a r d  h a s  r e c o g n i z e d  f o r  s e v e r a l
y e a r s  t h e  p r o b l e m s  a s s o c i a t e d  w i t h  a m a n d a t o r y  b a r  a s s o c i a t i o n  
t a k i n g  a f o r m a l  p o s i t i o n  o n  p o l i t i c a l  i s s u e s ,  w i t h  w h i c h  
m e m b e r s  o f  t h e  A s s o c i a t i o n  m a y  d i s a g r e e .  In 198 6,  t h i s  m a t t e r  
a r o s e  w i t h  t h e  i s s u e  o f  to rt  r e f o r m .  T h e  B o a r d  of G o v e r n o r s  
d e c i d e d  t h a t  it w a s  n o t  a p p r o p r i a t e  f o r  t h e m  as a B o a r d  to t a k e  
a p o s i t i o n  o n  t o r t  r e f o r m .  I n s t e a d ,  t h e  B o a r d  s p o n s o r e d  a 
p u b l i c  h e a r i n g  a n d  i n v i t e d  s p e a k e r s  f r o m  v a r i o u s  s i d e s  o f  t h e  
i s s u e  to m a k e  p r e s e n t a t i o n s .

T h e  A s s o c i a t i o n  ha s,  in t h e  p a s t  c o u p l e  o f  y e a r s ,  
o c c a s i o n a l l y  t a k e n  p o s i t i o n s  o n  p o l i t i c a l  i s s u e s .  In 1 9 8 8  t h e  
B o a r d  v o t e d  to s u p p o r t  t h e  con t.i nu at : o n  o f  t h e  A l a s k a  W o m e n ' s  
C o m m i s s i o n ,  a n d  t h e  m e m b e r s h i p  v o t e d  at t h e  a n n u a l  b u s i n e s s  
m e e t i n g  in 1 9 8 6  to c e a s e  d o i n g  b u s i n e s s  w i t h  S o u t h  A f r i c a  a n d  

L i b y a .  W h i l e  the S o u t h  A f r i c a / L i b y a  r e s o l u t i o n  w a s  d o n e  

s o m e w h a t  t o n g u e - i n - c h e e k ,  t h e  r e s o l u t i o n  s u p p o r t i n g  t h e  W o m e n ' s  
C o m m i s s i o n  w a s  s e r i o u s  a n d  a d o p t e d  a f t e r  s o m e  d i s c u s s i o n  o f  the 
a p p r o p r i a t e n e s s  of t h e  a c t i o n .

T h e  c o u r t  c a s e s  a r o u n d  t h e  c o u n t r y  w h i c h  h a v e  c o n s i d e r e d  
t h e  q u e s t i o n  o f  l o b b y i n g  b y  m a n d a t o r y  b a r  a s s o c i a t i o n s  h a v e  
g e n e r a l l y  s t a t e d  t h a t  b a r s  m a y  l o b b y  o r  t a k e  p o s i t i o n s  o n  
p o l i t i c a l  i s su es , p r o v i d e d  t h e y  m a k e  s o m e  p r o v i s i o n s  f o r  n o t  
s p e n d i n g  or r e f u n d i n g  t h a t  p o r t i o n  of  t h e  d u e s  of a m e m b e r  w h o  
m a y  d i s a g r e e  w i t h  t h e  b a r ' s  p o s i t i o n .  S e v e r a l  b a r  a s s o c i a t i o n s  
w i l l  r e f u n d ,  u p o n  r e q u e s t  a n d  o n  a p r o  r a t a  b a s i s ,  t h a t  p o r t i o n  
of  b a r  d u e s  s p e n t  b y  t h e  ba r  o n  l o b b y i n g .

- 2 8 -
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T h e  A l a s k a  B a r  B o a r d  of  G o v e r n o r s  ha s  n o t  g o n e  b e y o n d  
p a s s i n g  a r e s o l u t i o n  o n  p o l i t i c a l  i s s u e s  a n d  h a s  no p l a n s  to 

a c t i v e l y  l o b b y  o n  s u c h  i s s u e s .  T h e  B a r  is a w a r e  t h a t  t h e  
W a s h i n g t o n  S t a t e  B a r  A s s o c i a t i o n  h a s  a p r o v i s i o n  w h i c h  li s t s  
a p p r o p r i a t e  l o b b y i n g  a r e a s  f o r  t h e m  ( W a s h i n g t o n  is a l s o  a 
.m an da to r y b a r  a s s o c i a t i o n . )  T h e  B o a r d  a g r e e s  t h a t  it is a g o o d  
i d e a  to f o c u s  o n  t h i s  q u e s t i o n  a n d  d e t e r m i n e  a p p r o p r i a t e  a r e a s  
o n  w h i c h  t h e  B o a r d  c o u l d  t a k e  p o s i t i o n s .  T h e  B o a r d  of 
G o v e r n o r s  w i l l  b e  r e v i e w i n g  t h e  p r o v i s i o n s  l i s t e d  b y  W a s h i n g t o n  
a n d  m a y  r e c o m m e n d  c h a n g e s  to the  b y l a w s  w h i c h  w o u l d  c o v e r  t h e  
q u e s t i o n  of  l o b b y i n g  a n d  t a k i n g  p o s i t i o n s  o n  p o l i t i c a l  i s s u e s .

R e c o m m e n d a t i o n  No. 3: T h e  B o a r d  of G o v e r n o r s  h a s  r e g u l a r l y
f o c u s e d  it s a t t e n t i o n  o n  t h e  d i s c i p l i n e  p r o c e s s  a n d  t a k e n  s t e p s  
to r e d u c e  t h e  n u m b e r  of b a c k l o g g e d  d i s c i p l i n e  c a s e s  a n d  the 
a m o u n t  of t i m e  it t a k e s  to  b r i n g  c a s e s  to a c o n c l u s i o n .

I? t h e  w i n t e r  of 1985, t h e  B o a r d  of G o v e r n o r s  d i r e c t e d  
d i s c i p l i n e  c o u n s e l  to r e v i e w  t h e i r  c a s e l o a d  a n d  d e t e r m i n e  the  
s t a t u s  o f  a n d  p r o b a b l e  d i s p o s i t i o n  o f  e a c h  c a s e  a n d  r e p o r t  to 
t h e  B o a r d  at t h e  m i d - M a r c h  m e e t i n g .  T h e  s t a f f  w a s  s p e c i f i c a l l y  
i n s t r u c t e d  to c o n c e n t r a t e  o n  t h o s e  c a s e s ,  e s p e c i a l l y  t h e  o l d e r  
c a s e s ,  a n d  r e s o l v e  t h o s e  c a s e s  w h i c h  c o u l d  b e  r e s o l v e d .  B y  t he  
e n d  o f  t h e  f i r s t  q u a r t e r  o f  1986, t h e  d i s c i p l i n e  c a s e l o a d  w a s  
at its l o w e s t  p o i n t  of  12 5  o p e n  c a s e s .

B y  t h e  e n d  o f  t h e  s e c o n d  q u a r t e r  o f  1987 , t h e  d i s c i p l i n e  
c a s e l o a d  h a d  e d g e d  u p  to 156. T h e  B o a r d  a n a l y z e d  t h e  c a s e l o a d  
to d e t e r m i n e  w h y  t he  c a s e l o a d  w a s  g r a d u a l l y  i n c r e a s i n g  a n d  to 
l o o k  f o r  p o s s i b l e  s o l u t i o n s .  In A u g u s t  of t h a t  y e a r ,  t h e  B o a r d  
c o n t r a c t e d  w i t h  a f o r m e r  d i s c i p l i n e  c o u n s e l  to h a n d l e  s o m e  of 
t h e  m o r e  r o u n t i n e  d i s c i p l i n e  c a s e s  o n  a p a r t - t i m e  b a s i s .  W i t h  
t h e  a s s i s t a n c e  o f  t h e  c o n t r a c t  d i s c i p l i n e  c o u n s e l ,  t h e  c a s e l o a d  
l e v e l  t h r o u g h  t h e  f i r s t  h a l f  of  1 9 8 8  r e m a i n e d  a b o u t  t h e  same, 
e v e n  t h o u g h  th e  t o t a l  n u m b e r  of n e w  c a s e s  i n i t i a t e d  a n d  t o t a l  

g r i e v a n c e s  w e n t  up.

In O c t o b e r  1988,  th e  B o a r d  of G o v e r n o r s  h i r e d  an a d d i t i o n a l  
h a l f  t i m e  a s s i s t a n t  d i s c i p l i n e  c o u n s e l .  T h e  h i r i n g  o f  thi s 
s t a f f  p e r s o n  is a n  i n d i c a t i o n  of t h e  B o a r d ' s  c o m m i t m e n t  of t he  
B a r ' s  r e s o u r c e s  to r e d u c e  t h e  c a s e l o a d  a n d  p r o c e s s i n g  time.

In 1988,  in a d d i t i o n  to its  r e g u l a r  m o n i t o r i n g  of the 
d i s c i p l i n e  p r o c e s s ,  t he  B o a r d  r e q u e s t e d  an a n a l y s i s  of th e 
d i s c i p l i n e  c a s e l o a d  w h i c h  r e f l e c t e d  th e  a v e r a g e  p r o c e s s i n g  t i m e  
for c a s e s  c l o s e d ,  c a s e s  d i s m i s s e d ,  a n d  c a s e s  n o t  a c c e p t e d  for 
i n v e s t i g a t i o n  a f t e r  s c r e e n i n g  for t h e  y e a r s  1 9 8 6  a n d  1987 .
T h i s  a n a l y s i s ,  w h i c h  is r e p o r t e d  o n  p a g e  10 o f  t he  p r e l i m i n a r y
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r e p o r t ,  r e f l e c t e d  a n  a v e r a g e  t i m e  ( d a t e  f i l e d  to d i s p o s i t i o n )  

o f 2 0 7  d a y s  f or  1 9 8 6  a n d  169 d a y s  f o r  1987. T h e  a n a l y s i s  f or  
1 9 8 8  s h o w s  an a v e r a g e  of 1 87  d a y s .

In r e’ i e w i n g  t h e  p r o c e s s i n g  t i m e ,  d i s c i p l i n e  c o u n s e l  

b e l i e v e s  at th e  B a r  is d e a l i n g  w i t h  a g r e a t e r  n u m b e r  of  m o r e  
c o m p l e x  w. d m o r e  s e r i o u s  c a s e s  t h a n  s e v e r a l  y e a r s  ago. T h e r e  
h a v e  b e e n  an i n c r e a s e d  n u m b e r  o f  h e a r i n g s  o v e r  t h e  p a s t  f o u r  
y e a r s .  T h e  f o r m a l  h e a r i n g  p r o c e s s  r e q u i r e s  a c o n s i d e r a b l e  
i n v e s t m e n t  of t i m e  b y  d i s c i p l i n e  c o u n s e l  and s t a f f  in p r e p a r i n g  
fo r  h e a r i n g ,  c o n d u c t i n g  the h e a r i n g  .itself, a n d  t h e n  p r e p a r i n g  
th e  n e c e s s a r y  r e c o r d  a n d  b r i e f i n g  f o r  t h e  B o a r d  a n d  t h e  S u p r e m e  
C o u r t .  T h u s ,  t h e  a v e r a g e  t i m e  t o  p r o c e s s  a c a s e  i s  
s i g n i f i c a n t l y  i n c r e a s e d  w i t h  m o r e  c a s e s  g o i n g  to h e a r i n g  a n d  on 
to t h e  B o a r d  a n d  t o  t h e  C o u r t .

A n o t h e r  f a c t o r  w h i c h  i n c r e a s e s  t h e  p r o c e s s i n g  t i m e  is t h e  
f a i l u r e  c f  a t t o r n e y s  to r e s p o n d  to g r i e v a n c e s  o p e n e d  b y  
d i s c i p l i n e  c o u n s e l  f o r  i n v e s t i g a t i o n .  A n  a t t o r n e y ' s  
n o n - r e s p o n s e  is i t s e l f  a g r i e v a b l e  o f f e n s e ,  w h i c h  m u s t  b e  d e a l t  
w i t h  e i t h e r  b e f o r e  or w i t h  t h e  u n d e r l y i n g  g r i e v a n c e  i t s e l f .  
T h e r e  s e e m  to b e m o r e  of t h e s e  n o n - r e s p o n s e s  as e c o n o m i c  t i m e s  
g e t  h a r d .  F i n a l l y ,  o n c e  t h e  c a s e  is f i l e d  w i t h  t h e  C o u r t ,  th e 
c a s e  c o m e s  w i t h i n  e x c l u s i v e  c o n t r o l  a n d  p r o c e s s i n g  g u i d e l i n e s  
o f t h e  C o u r t .

T h e  B o a r d  of G o v e r n o r s  r e c o g n i z e s  t h a t  t h e  d i s c i p l i n e  
c a s e l o a d  is a n  o n g o i n g  p r i o r i t y ,  as d e m o n s t r a t e d  b y  t h e  B o a r d ' s  
e f f o r t s  o v e r  t h e  y e a r s  to t a k e  a c t i o n  to m a n a g e  t h e  c a s e l o a d .
W e  b e l i e v e  t h e  r e c e n t  h i r i n g s  t o  be a p o s i t i v e  s t e p  to m e e t  
t h i s  c o n t i n u i n g  p r o b l e m .

R e c o m m e n d a t i o n  No. 4: T h e  B o a r d  o f  G o v e r n o r s  h a s
c o n s c i e n t i o u s l y  c o m p l i e d  w i t h  t h e  s t a t u t o r y  r e q u i r e m e n t  to g i v e  
30 d a y s  p u b l i c  n o t i c e  of its r e g u l a r l y  s c h e d u l e d  m e e t i n g s .  T h e  
B o a r d  h a s  g e n e r a l l y  f o u n d  it n e c e s s a r y  to c a l l  o n e  o r  tvjo 
u n s c h e d u l e d  c o n f e r e n c e  c a l l  m e e t i n g s  a y e a r .  C o n f e r e n c e  c a l l  
m e e t i n g s  a r e  u s u a l l y  c a l l e d  to d e a l  w i t h  m a t t e r s  w h i c h  c a n n o t  

w a i t  u n t i l  th e n e x t  r e g u l a r l y  s c h e d u l e d  B o a r d  m e e t i n g .  F o r  
e x a m p l e ,  in 1 9 8 8  t h e  B o a r d  c a l l e d  c o n f e r e n c e  c a l l  m e e t i n g s  to 
a r r a n g e  h e a r i n g s  i n  tw o a d m i s s i o n  a p p e a l s  and to d e c i d e  o n  the  
p u r c h a s e  of a n e w  c o m p u t e r  s y s t e m  b e f o r e  the m a n u f a c t u r e r ' s  
d e a d l i n e .

T h e  s t a t u t e  d o e s  g r a n t  e x e m p t i o n s  to the n o t i c e  r e q u i r e m e n t  
in t h e  c a s e  o f e m e r g e n c y  m e e t i n g s .  In t h e  c a s e  o f  t he  
a d m i s s i o n s  a p p e a l s ,  th e a p p l i c a n t s  w e r e  o p e r a t i n g  u n d e r  t i g h t  
t i m e  c o n s t r a i n t s  a n d  s i n c e  t h e  m a t t e r s  w e r e  c o n f i d e n t i a l ,  t h e  
B o a r d  m e t  in e x e c u t i v e  s e s s i o n .

- 3 0 -



R a n d y  S. W e l k e r  

M a r c h  9, 1989  
P a g e  5

T h e  B o a r d  w i l l  m a k e  e v e r y  e f f o r t  t o  p u b l i s h  n o t i c e  o f  
c o n f e r e n c e  c a l l  m e e t i n g s .  T h e  B o a r d ' s  s c h e d u l e  of m e e t i n g s  is 
c u r r e n t l y  p u b l i s h e d  in th e  B ar R a g , as w e l l  as th e  n o t i c e  b e i n g  
p u b l i s h e d  in t h e  S t a t e ' s  m a j o r  n e w s p a p e r s .

R e c o m m e n d a t i o n  N o .  5: T h e  B o a r d  o f  G o v e r n o r s  is n o w  a w a r e
t h a t  s e v e r a l  of the  B o a r d  s e a t s  a r e  ’’o u t  of s y n c "  d u e  to t h e  
m i d - t e r m  r e s i g n a t i o n  of s e v e r a l  B o a r d  m e m b e r s .  T h e  B o a r d  has, 
as r e q u i r e d  by  s t a t u t e ,  a p p o i n t e d  a t t o r n e y  m e m b e r s  to t h e  
v a c a n t  s e a t s  u n t i l  t h e  n e x t  g e n e r a l  e l e c t i o n .  R a t h e r  t h a n  
h a v i n g  a e l e c t i o n  f o r  a t h r e e  y e a r  ter m,  th e  B o a r d  w i l l  t r e a t  
t h e s e  as e l e c t i o n s  f o r  t h e  r e m a i n d e r  o f  t h e  t e r m s  o f  t h a t  B o a r d  
s e a t .

A  n o t i c e  r e c e n t l y  w e n t  o u t  to t h e  a c t i v e  m e m b e r s  of t h e  
a s s o c i a t i o n  s o l i c i t i n g  n o m i n a t i o n s  f o r  t h e  v a c a n t  s e a t s  o n  t h e  
B o a r d .  T h i s  g a v e  n o t i c e  t h a t  o n e  c f  t h e  s e a t s  w a s  f o r  a two 
y e a r  t e r m  a n d  o n e  o f  t h e  s e a t s  w a s  f o r  a o n e  y e a r  t e r m .  W i t h  
t h e  e l e c t i o n  to t h e s e  s e a t s ,  t h e  B o a r d  s e a t s  w i l l  b e  b a c k  in 
s y n c  a c c o r d i n g  to t h e  r o t a t i  :,i s e t  o u t  in  the  s t a t u t e .

I n c l o s i n g ,  let m e  t a k e  t h i s  o p p o r t u n i t y  to e x p r e s s  m y  
a p p r e c i a t i o n  f or  t h e  m a n n e r  in w h i c h  y o u r  D i v i s i o n  c o n d u c t e d  

t h e  p e r f o r m a n c e  a u d i t .  I h o p e  y o u r  D i v i s i o n  f o u n d  t h e  B a r ' s  
s t a f f  c o o p e r a t i v e .  If y o u  h a v e  a n y  q u e s t i o n s  c o n c e r n i n g  t h i s  
r e s p o n s e ,  p l e a s e  c o n t a c t  m e  o r  t h e  B a r  A s s o c i a t i o n  s t a f f  
d i r e c t l y .

cc: D e b o r a h  R i c k e r
D i v i s i o n  of L e g i s l a t i v e  A u d i t  

D e b o r a h  O ' R e g a n

E x e c u t i v e  D i r e c t o r

exdir!27

S i n c e r e l y

P r e s i d e n t
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A L A S K A  R U L E S  O F  C O U R T

PART II. RULES OF DISCIPLINARY 
ENFORCEMENT*

•ED ITOR 'S NOTE; This pan replaces former Part II. Grievances 
and Reinstatement, which was repealed by Supreme Court Onto 
176 dated February 26, 1974.

A. MISCONDUCT

R u l e  9 .  General Principles and Jurisdiction.

(a) License. The license lo practice law in Alaska 
is a continuing proclamation by the supreme court 
of the State of Alaska (hereinafter the “Court") that 
the holder is fit to be entrusted with professional and 
judicial matters and to aid in the administration of

588
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justice as an attorney and counselor, and to act as an  
officer o f  the courts. As a condition o f the privilege to  
p. actice la ^ . 11 is the duty o f every member of the Bar 
o f  this State to act at all times in conformity w ith the 
standards imposed upon m embers of the Alaska Bar 
Association (hereinafter the “ Bar"). These s ta n ­
dards include, but are not lim ited to. the Code o f  
Professional Responsibility and the Code of Jud icial 
Conduct that have been or may hereafter be adop ted  
or recognized by the Court, and Ethics Opinions th a t 
have been or may hereafter be adopted by the Board 
of Governors o f  the Bar.

(b) Duty to Assist. Each m em ber of the Bar has 
the duty to assist any m em ber o f  the public in filing 
grievances against m em bers o f  the Bar with the B ar 
Counsel o f  the Alaska Bar Associa tion (hereinafter 
“ Bar Counsel” ). Each m em ber o f  the Bar has the 
duty to assist Bar Counsel in the investigation, p ros­
ecution. and disposition o f com plaints filed w ith o r  
by Bar Counsel. Each m em ber has the duty to  su p ­
port the m em bers o f  Area Bar Divisions in the per­
formance o f their duties.

(c) Attorney Jurisdiction. Any attorney adm itted  
to the practice o f law in Alaska, or any other atto rney  
who appears, participates, or otherwise engages in  
the practice o f  law in this State, is subject to  the  
jurisdiction o f  the C ourt, the Disciplinary Board o f  
the Alaska Bar Association, and these Rules of D isci­
plinary Enforcement (hereinafter “ Rules"). T hese 
Rules will not be interpreted to deny to any o th e r 
court the powers necessary for tha t court to m ain tain  
control and su p erv is io n  o v e r proceedings c o n ­
ducted before it, such as the power o f contempt.

(d) Venue. D isciplinary jurisdiction in this S tate  
will be divided into the following areas:

(1) Area I — The First Judicial District;

(2) Area 2 — The Second and Fourth Judicial 
Districts com bined; and

(3) Area 3 —  The Third Judicial D istrict

Venue will lie in that area in  which an attorney 
maintains an office or any area in which the conduct 
under investigation occurred.

(e) A ttorney Roster. W ith in  30 days o f  an y  
change, each m em ber o f  the Bar has the duty to  
inform the Bar or otherwise m ake available to  the 
public his or her current mailing address and tele­
phone number to  which com m unications may be 
directed by clients and  the Bar.

(Added by SCO 176 dated  February 26, 1974: 
amended by SCO 345 § I effective April 1,1979: an d  
rescinded and repromulgMed by SCO 614 effective 
January l. 1985; am endec by SCO 658 effective 
™rch 15. 1986; and by SCO 962 effective July 15,

Annotations
Cases

Trial courts do not have authority lo suspend attorneys from 
practice. Weaver v. Superior C ou rt Third Judicial Dist.. Op No 
1539. 572 P2d 425 (Alaska 1977).

A two year suspension o f an auomey from the practice o f law 
based upon a felony conviction for drug distribution and the a tto r­
ney's admission that he also distributed drugs to a minor is justified 
even though the cnmcs did not involve moral turpitude. In the 
Matter o f Preston, Op. No. 2156. 6 16 P2d (Alaska 1980).

A five-year suspension o f an attorney's license to practice law 
was warranted for falsification ofan uem ofdocumeniary evidence. 
Matter of Stump. Op. No. 2237. 621 P2d 263 (Alaska 1980).

Wher; findings to fact entered by the Disciplinary Board are 
challenge 1 on appeal, respondent attorney bears the burden o f 
proof in .lemonstrating that such findings are erroneous. In  re o f 
Simpson, v3p. No. 2517, 645 P2d 1223 (Alaska 1982).

The "gocx; moral character requirement for admission to prac­
tice law is a reqv rement for continuing bar membership. D isc ip lin ­
ary Matter Involving Buckalew.Op. No.3147, ’ 31 P2d48(Alaska 
1986).

The American Bar Association Standards and methodology are 
the appropriate model for determining sanctions for lawyer m is­
conduct in Alaska: to the extent that previous decisions con flic t 
with the ABA standards, the ABA standards control. D iscip linary 
Matter Involving BuckaJew, Op. No. 3147, 731 P2d 48 (Alaska 
1986).

R u l f ;  1 0 .  The Disciplinary Board of the 
Alaska Bar Association.

(a) Definition. T he Board of Governors o f  th e  
Bar, when meeting to  consider grievance and d is ­
ability m atters, will be known as the D isciplinary 
Board o f the Alaska Bar Association (hereinafter th e  
“ Board"). The President o f  the Board (hereinafter 
“ President"), or a Board m em ber at the President’s 
direction, may direct the subm ission o f any m a tte r 
to the Board by mail, telegraph or telephone. T h e  
votes on any m atter may be taken in person a t a  
Board meeting, or by conference telephone call.

(b) Quorum. A m ajority  o f  the appointed a n d  
elected m em bers o f  the B oard will constitu te  a  
quorum . A quorum  being present, the Board will a c t 
only with the agreem ent o f  a majority of the m em ­
bers sitting.

(c) Powers and Dudes. The Board will have the  
powers and duties to

(1) appoin t and supervise Bar Counsel and his o r  
her staff;

(2) supervise the investigation o f all com plaints 
against attorneys;

(3) retain legal counsel and  appoint Special B ar 
Counsel;

(4) hear appeals from  the recommendations o f  
Hearing Com m ittees;

(5) review and m odify the findings of fact, co n ­
clusions o f  law, and recom m endations of H earing

5 8 9
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C om m ittees regardless o f  w hether there has been ?n  
appeal to the Board, and w ithout regard to the d isci­
pline recom m ended by the Hearing Committees;

(6) recom m end discipline to  the Court as pro­
vided in Rule 16(a)( I ), (2), (3 )or(4);orderd iscip line 
as provided in Rule 16(a)(5); o r order the grievance 
dism issed;

(7) in cases where the Board has recom m ended 
discipline as provided in xule 16(a)(1), (2), (J), o r
(4), forward to the C o u r t ; is findings o f fact, conclu­
sions o f  law, recom m endation, and record o f  p ro ­
ceedings;

(8) im pose private reprim and as a Board upon a 
responden t a tto rn ey  (he re in a fter "R esponden t” ) 
upon referral by Bar Counsel under Rule 22(d);

(9) m aintain  com plete records o f all discipline 
m atters in which the Board or any o f its m em bers 
may participate, and furnish com plete records to the. 
Bar Counsel upon final disposition; these records 
are subject to the provisions o f  Rule 21 concerning 
public access and  confidentiality;

(10) issue subpoenas requested by disciplinary 
authorities o f  o ther jurisd ictions; and

(11) ad o p t regu la tions n o t inconsistent w ith  
these Rules.

(d) Judicial M em bers. The Board will have th e  
au tho rity  to recom m end to  the Com mission on  
Judicial C onduct discipline for judicial members o f  
the Bar.

(e) Proceedings Against Board Members. Inves­
tigations o f  grievances o r disability proceedings 
against attorney m em bers o f  the Board will be con­
ducted in the sam e m anner as investigations a n d  
proceedings against o ther Respondents, except th a t 
in the event a formal petition  is filed, the Court will 
perform  the duties an d  have the powers o f  th e  
Board, as provided in these Rules.

(A dded by SCO 176 d a te d  February  26, 1974; 
am ended by SCO 345 § 2 effective April 1,1979; an d  
rescinded and reprom ulgated by SCO 614 effective 
January 1,1985; am ended by SCO 962 effective Ju ly  
15, 1989)

R l l l e  1 1 . Bar Counsel of the Alaska Bar 
Association.

(a) Powers and Duties. T he Board will appoin t 
an attorney adm itted  to the practice o f law in Alaska 
to be the Bar Counsel o f  the Alaska Bar Association 
(hereinafter "B ar C ounsel” ) who will serve a t th e  
pleasure o f  the Board. Bar Counsel will

(1) w ith the approval o f  the Board, employ a tto r­
neys as Assistant Bar Counsel and other staff as 
needed for the perform ance o f  his or her duties;

(2) supervise Assistant Bar Counsel and the sta ff 
o f  the discipline section o f the Bar;

(3) with the approval o f  the Board, retain and  
supervise investigators;

(4) supervise the m aintenance o f  any records;

(5) aid m em bers o f  the public in filing g riev ­
ances;

(6) process all grievances;

(7) investigate alleged m isconduct of atto rneys;

(8) after finding probable cause to believe tha t 
client funds have not been properly handled, and  
with the approval o f  one Area Division m em ber, 
verify the accuracy o f  a Respondent’s bank accoun ts 
that contain, should contain, o r have contained cli­
en t funds; Bar Council will serve upon R espondent 
the results o f  the verification in writing; any costs 
associated w ith the exam ination or subsequent pro­
ceedings may be assessed against the R espondent 
when substantial irregularities in the accounts are 
found;

(9) dism iss grievances if  it appears from  the 
investigation that there no probable cau se  to 
believe that m isconduct has occurred;

(10) in his o r her discretion, refer a grievance to 
the A ttorney Fee Review Com m ittee for proceed­
ings under Part III o f  the Alaska Bar Rules, i f  th  - 
grievance concerns a fee dispute;

(11) in his o r her discretion, refer a grievance to a 
Conciliator, for proceedings under Rule 13, i f  the 
grievance concerns m atters o ther than a fee d ispute 
o r conduct referred to  in Rule 15;

(12) in his o r her discretion, upon a finding of 
m isconduct an d  with the approval o f  one m em ber of 
an Area D ivision, im pose a written private ad m o n i­
tion  upon a Respondent;

(13) in his o r  her discretion, after seeking review 
in accordance with Rule 25(d), and upon a finding of 
probable  cause to  believe th a t m isconduct has 
occurred, file a petition for formal hearing initiating 
public proceedings;

(14) in his o r her discretion, appeal a recom m en­
dation  o f  a H earing C om m ittee to the Board or, 
pursuant to Part III o f  the Rules o f Appellate Pro­
cedure, file a petition to  the Court for hearing on a 
recom m endation or order o f  the Board;

(15) in the absence o f  a specific grievance, initi­
ate investigation o f  any m isconduct and prepare and 
file grievances in the nam e o f  the Bar,

(16) appear at reinstatem ent hearings requested 
by suspended o r disbarred attorneys;

(17) report to the C om m ission on Judicial Con­
duct any grievance involving a judge, even if  the

590
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grievance arises from the judge’s conduct before 
(s)he became a judge, or from conduct unconnected 
with his or herjudicial office;

(18) in his or her discretion, initiate a grievance 
proceeding against a R espondent who is the subject 
o f  disci plinary proceedings before the C om m ission 
on Judicial Conduct, w hether o r not a finding o f  
misconduct has been m ade by the Commission;

(19) keep the Board fully inform ed about the 
progress o f  all m atters in his o r her charge;

(20) cooperate with individuals authorized by 
other jurisdictions to perform  disciplinary functions 
for that jurisdiction; and

(21) perform  other duties as set forth in these 
Rules or as assigned by the Board.

(b) Grievance Conns. Bar Counsel will furnish 
forms which may be used by any person to allege 
misconduct against an attorney. The forms will be 
available to the public through the office o f  the Bar 
and through the office o f every clerk o f court.

(c) Dismissal of Grievance. Any grievance dis­
missed by Bar Counsel will be the subject o f  a su m ­
mary prepared by Bar Counsel and  filed with the 
Board. The nam es o f  the parties involved will not be 
provided in the summary. Bar Counsel will com m u­
nicate disposition o f  the m atter prom ptly to the 
Com plainant and R espondent.

(d) Record Keeping. T his Bar Counsel will m ain ­
tain recoros o f  all grievances processed and m ain ­
tain statistical data reflecting

(1) the subject o f  the grievances received an d  
acted upon;

(2) the status and  ultim ate disposition o f  each 
grievance; and

(3) the num ber o f  tim es each attorney is the  
Respondent in a grievance, including the subjects o f  
the grievances, and the ultim ate disposition o f  each.

(e) Quarterly Report to Court and Board. The
Bar Counsel will provide a quarterly  report to  the 
Court and the Board providing inform ation abou t 
the number o f  cases filed and  closed during the 
quarter, the status o f  pending cases, the disposition 
of closed cases, and the subject o f  the grievances 
received. The names o f the Respondents will not be 
provided in the report.

(0 Delegation to Assistant Bar Counsel. Bar
Counsel may delegate such tasks as (s)he deem s 
appropriate to Assistant Bar C ounsel (hereinafter 
“Assistants” ). Any reference in these Rules to Bar 
Counsel will include the Assistants.

. (8) Proceedings Against Bar Counsel. Proceed- 
'ngs against Bar Counsel or any  Assistant Bar Coun- 
*el will be conducted  in  the  sam e m an n e r as 
Proceedings against any o ther Respondent. In these

m atters, the Board will appoint Special Bar Counsel 
who will perform the duties and have the powers of 
Bar Counsel as provided in these Rules.

(h) Disposal of Files. Bar Counsel will destroy 
files o f  disciplinary, disability, and reinstatem ent 
proceedings in accordance with Rule 32.

(A dded  by SCO 176 d ated  February  26, 1974: 
rescinded and reprom ulgated by SCO 345 § 3 effec­
tive April 1,1979; and  rescinded and reprom ulgated 
by SCO 614 effective January  1, 1985; am ended by 
SCO 658 effective M arch 15,1986; and by SCO 962 
effective July 15, 1989)

AnooUtlous
C u e *

Professional service! performed by one licensed to practice law 
must conform to the standards o f the profession, regardless o f  the 
capacity in which an attorney may be acting. In re Cornelius, Op. 
No. 1019. 520 P2d 76 (Alaska 1974).

An attorney w ill be held to the standards o f his profession i f  his 
activities are so legal related as to be part o f his practice o f law. In  re 
Cornelius, Op. No. 1019. 520 P2d 76 (Alaska 1974).

Public censure was warranted for attorney who neglected over a 
period o f  many years to attend to the necessary legal work con­
nected w ith  seven estates for which he was attorney o f record. In  re 
Collins, Op. No. 1694. 583 P2d 207 (Alaska 1978).

Attorney's failure to respond lo the Alaska Bar Association's 
request fo r " fu ll and fa ir disclosure" warranted the disciplinary 
sanction o f  public censure. In  re M inor, Op. No. 2613,658 P2d 718 
(Alaska 1983).

Public censure was an appropriate sanction for attorney’s 
failure to respond to a request for investigation as required by the 
Alaska Bar Rules. Matter o f Evans, Op. No. 2643, 661 P2d 171 
(Alaska 1983).

Suspension for 18 months was appropriate punishment for 
attorney who "created”  a deed o f trust and attached it as an exhibit 
loan unverified complaint. D isc ip lined  Walton, Op. No. 2734,676 
P2d 1078 (Alaska 1983).

Fact that attorney’s misconduct related to matters w ith in the 
ju risd ic tion o f a federal tribunal did not prevent discipline under 
the Alaska Bar Rules. Discipline of Volliadne, Op. No. 2756, 673 
P2d 755 (Alaska 1983).

R u l e  1 2 .  Area Discipline Divisions and 
Hearing Committees.

(a) Appointment of Area Division Members.
Members of Area Discipline Divisions (hereinafter 
“Area Divisions”) will be appointed by the Presi­
dent, subject to ratification by the Board One Area 
Division will be established in each area defined in 
Rule 9(d). Each Area Division will consist of

(1) not less than six members in good standing of 
the Bar, each of whom maintains an office for the 
practice of law within the area of disciplinary juris­
diction for which he or she is appointed; and

(2) not less than three non-attorney members of 
the public (hereinafter “public member”), each of 
whom resides in the area of disciplinary jurisdiction

5 9 1
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for which he or she is appointed, is a United States 
Citizen, is at least 25 years of age, and is a resident o f  
the State o f Alaska.

Area Division m embers will each serve a three 
year term, with each term to com m ence on July 1 
and expire on June 30th o f the third year. No m em ­
ber will serve for m ore than two consecutive terms. 
A m em ber whose term has expired prior to the dis­
position o f  a disciplinary or disability  m atter to 
which he or she has been assigned will continue to 
serve until the conclusion and disposition o f  that 
m atter. This con tinued  service will not prevent 
im m ediate appoin tm ent o f his o r her successor. A 
m em ber who has served two consecutive term s may 
be reappointed after the expiration o f  one year.

(b) Powers and Duties of Area Division M em ­
bers. Upon selection and assignm ent by the Execu­
tive D irector o f  the Bar (hereinafter “ Director” ), 
Area D ivision m em bers will have the powers and 
duties to

(1) sit on Hearing Com m ittees;

(2) review requests from Bar Counsel to impose 
private adm onitions upon Respondents pursuant to 
Rule 22(d);

(3) hear appeals from com plainants from  dis­
missals o f  grievances pursuant to Rule 25(c);

(4) review Bar Counsel’s decision to file a formal 
petition pursuant to  Rule 25(d) or (e);

(5) review  challenges to H earing C om m ittee 
m em bers pursuant to Section (h) o f  this Rule; and

(6) issue subpoenas and hear challenges to  their 
validity pursuant to  Rule 24(a).

(c) R epresentation of Respondents Prohibited.
M em bers serving on Area D ivisions will not repre­
sent a R espondent in disability or grievance m atters 
during his o r her term .

(d) Failure to Perform. T he President has the 
power to rem ove an Area D ivision m em ber for good 
cause. The President will appoint, subject to ratifica­
tion by the Board, a replacem ent attorney o r  public 
m em ber to serve the balance o f  the term  o f  the 
rem oved member.

(e) A ssignm ent of H earing Committee M em ­
bers. The D irector will select and  assign m em bers o f  
an Area D ivision to a Hearing C om m ittee o f  not less 
than two attorney mem bers and  one public member. 
In addition, the D irector will appoin t an attorney 
m em ber as chair o f  the Hearing Com m ittee.

(0  H earing Committee Quorum. Three m em bers 
o f  a H earing C om m ittee will constitute a quorum , 
one o f  whom will be a public member. The H earing 
Com m ittee chair will vote except when an even 
num ber o f  Hearing Com m ittee members is sitting.

Each H earing C om m ittee will act only with the 
agreem ent o f  a m ajority o f  its voting m em bers sit­
ting for the m atter before it.

(g) Conflict of Interest. A Hearing Com m ittee 
m em ber may not consider a m atter when

(1) (s)he is a party or is directly interested;

(2) (s)he is a m aterial witness;

(3) (s)he is related to the Respondent by blood or 
affinity w ithin the third degree;

(4) the R espondent has retained the Hearing 
C om m ittee m em ber as his or her attorney or has 
been professionally counseled by him  or her in any 
m atter w ithin two years preceding the filing o f the 
formal petition before the Com m ittee; or

(5) (s)he believes that, for any reason, (s)he can­
not give a fair and im partial decision.

(h) Challenged M ember. Any challenge for cause 
to an Area Division m em ber assigned to  a Hearing 
Com m ittee m ust be m ade by either Respondent or 
Bar Counsel within 10 days following notice o f  the 
assignm ent, unless new evidence is discovered 
which establishes grounds for a challenge for cause. 
The challenge will be ruled upon by an Area Divi­
sion m em ber selected by the D irector from the Area 
D ivision from which the Hearing Com m ittee was 
chosen. I f  the Area D ivision m em ber finds the chal­
lenge well taken, he or she will notify the Director, 
who will assign another m em ber o f  the Area Divi- 
sion to the Hearing C om m ittee. If  a quorum  exists in 
the absence o f the challenged member, the Director 
need not assign a replacem ent.

W ithin 10 days o f  the notice o f  assignm ent of 
H earing C om m ittee m em bers, a Respondent may 
file one perem ptory challenge and the Bar Counsel 
may file one perem ptory challenge. T he Director 
will a t once, and w ithout requiring proof, relieve the 
challenged m em ber o f  his o r her obligation to par­
ticipate, and  the D irector will assign ano ther mem­
ber o f  the Area D ivision to  the Hearing Committee. 
If a quorum  exists in the absence o f  the challenged 
mem ber, the D irector need not appo in t a replace­
m ent.

(i) Powers and Duties of Committees. Hearing 
C om m ittees will have the powers and duties to

(1) swear witnesses, who will be exam ined under 
oath or affirm ation, and  conduct hearings on formal 
charges o f  m isconduct referred  to  them  by Bar 
Counsel;

(2) acting as a body, o r through a single member, 
issue subpoenas and  consider challenges to their 
validity;

(3) direct, in their discretion, the submission of 
proposed findings o f  fact, conclusions o f  law, recom­
m endations, and briefs; and
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(4i submit a written report to the Board. This 
report will contain the Hearing C om m ittee’s find­
ings o f  tact, conclusions o f  law, and recom m enda­
tion. and will be subm itted together with the record, 
including any briefs subm itted and a transcript o f 
the proceedings before it.

(j) Proceedings A gainst Division M em bers. Pro­
ceedings against attorney m em bers o f  Area D ivi­
sions will be conducted  in the sam e m anner as 
proceedings against any other R espondent. In the 
event a formal petition is filed against an  Area D ivi­
sion m em ber, o r the attorney m em ber is placed on 
disability inactive status. (s)he will not be assigned 
to any future m atters pending disposition o f  the 
proceeding. Ifa  finding o f  m isconduct o r disability is 
made against an attorney Area D ivision m em ber, 
(s)he will be rem oved from the D ivision in accord­
ance with Section (d) o f  this Rule.

(A dded by SCO 176 da ted  F ebruary  26, 1974; 
am ended by SCO 345 § 4 effective April 1,1979; and 
rescinded and reprom ulgated by SCO 614 effective 
January 1,1985: am ended by SCO 962 effective July 
15, 1989)

Annotations
Cases

Public censure was warranted for attorney who neglected overa 
period o f many years to attend to the necessary legal work con­
nected w ith seven estates for which he was attorney o f  record. In  re 
Collins, Op. No. 1694. 583 P2d 207 (Alaska 1978).

A five-year suspension o f an attorney's license to practice law 
was warranted for falsification o f  an item o f documentary evidence. 
Matter o f Stump, Op. No. 2237, 621 P2d 263 (Alaska 1980).

R ll le  1 3 .  Conciliation f tn e ls .

(a) Definition. C onciliation panels will be estab­
lished for the purpose o f  settling disputes between 
attorneys and  their clients not concerning fee d is­
putes or m isconduct as set out in Rule 15. At least 
one conciliation panel will be established in each 
area defined in Rule 9(d).

(b) Terms. Each conciliation panel will consist o f 
at least three active m em bers in good standing o f  the 
Bar. each o f  whom m aintains an office for the prac­
tice of law in the a rea  for w hich he or she is 
appointed. The m em bers o f  each conciliation panel 
will be appointed by the President subject to  ratifica­
tion by the Board. The m em bers will serve staggered 
terms of three years, each to com m ence on July 1 
and expire on June 30th o f  the third year.

(ci Powers and Duties. A m em ber o f  a concilia­
tion panel will be known as a Conciliator. Only one 
Conciliator need act on  any single m atter. Concil­
iators will have the power and duty to m ediate dis­
putes referred to them  by Bar Counsel pursuant to 
Rule I l(aKl 1).

(a) Informal Proceedings. Proceedings before a 
Conciliator will be inform al. A C onciliator will not

have subpoena power or the power to swear wit­
nesses. A Conciliator does not have the authority to 
im pose a resolution upon any party to the dispute.

(e) W ritten Agreement. If proceedings before a 
C onciliator produce resolution o f the dispute in 
whole or in part, the C onciliator will prepare a writ­
ten agreem ent containing the resolution which will 
be signed by the parties to the dispute.

(0  Report to Bar Counsel. When the dispute has 
been resolved, or when in the judgm ent o f the Con­
cilia to r fu rth er efforts a t conciliation  would be 
unw arranted, the C onciliator will subm it a written 
report to the Bar Counsel which will include

(1) a sum m ary o f the dispute;

(2) the contentions o f  the parties to the dispute;

(3) an y  a g re e m e n t w h ich  m ay h av e  been 
reached;

(4) any m atters upon which agreement was not 
reached;

(5) the opinion o f  the Conciliator on the merits 
o f  the dispute; and

(6) the opinion o f  the Conciliator on the good 
faith or lack o f  good faith o f  the efforts m ade by any 
attorney to resolve the dispute.

(g) Failure of Attorney to Participate in Good 
Faith. Any attorney involved in a dispute referred to 
a C onciliator has the obligation to confer expedi­
tiously with the C onciliator and  with all other par­
ties to  the dispute and to cooperate in good faith with 
the C onciliator in an effort to  resolve the dispute. 
Failure by any attorney to  participate in good faith in 
an effort to resolve a dispute subm itted to a Concil­
iator may be grounds for disciplinary action under 
these Rules.

(A dded by SCO  176 d a ted  February  26, 1974; 
am ended by SCO 233(2) effective April 1, 1976; by 
SCO 345 § 5 effective April 1, 1979; by SCO 403 
effective M ay 1,1980; by SCO 467 effective June 1, 
1981; and  rescinded and reprom ulgated by SCO 614 
effective January  1, 1985; am ended by SCO 962 
effective July 15, 1989)

AUO tttiM U
Cues

The Alaska Bar Rules do not allocate responsibility in disciplin­
ary matters in such a way that there is an impermissible commin­
gling o f prosecutorial and adjudicatory functions. Discipline of 
Walton, Op. No. 2734,676 P2d 1078 (Alaska 1983).

Fact that Alaska Bar Association’s President, a member o f the 
disciplinary board, considered representing the ABA before the 
Supreme Court regarding the board’s suspension o f an attorney, but 
did not do so. d id  not deny the attorney dtw process o f law. Disci­
pline of Walton, Op. No. 2734. 676 P2d 1078 (Alaska 1983).

By stipulating wtth the ABA not to appeal the findings and 
recommendations o f the hearing committee to the disciplinary 
board and to waive the '.ubmlesion o f briefs and oral arguments, 
attorney waived his right to be heard, consequently his r ijh t  to due
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process was not v lolaicd when (he disciplinary board departed from 
the findings and recomendanons o f the heanngcommiitee without 
calling for briefs and ora! argument. Discipline o f W ilton. Op. No. 
2734. 67ft P2d I0 78 (Alaska 1983).

R l l l e  1 4 .  Executive D irector of A laska Bar 
Association.

The Executive D irector o f  the Alaska Bar Asso­
ciation (here inafter "D ire c to r” ), o r an assistan t 
designated by the Director, has the adm inistrative 
powers and duties to

( 1) appoin t and supervise an adm inistrative staff 
for purposes o f  m aintaining docum ents generated 
by disciplinary, disability, and  reinstatem ent pro­
ceedings;

(2) on behalf o f  H earing C om m ittees and the 
D isciplinary Board

(A) accept petitions for formal hearing;

(B) ac c e p t B oard  a n d  H earin g  C o m m itte e  
reports, records, pleadings, and  o ther docum ents 
generated in the course o f  disciplinary, disability, 
and reinstatem ent proceedings; and

(C) act as clerk in calendaring and scheduling 
hearing m atters;

(3) select and assign not less than three m em bers 
o f  Area D ivisions to  serve on Hearing Com m ittees 
in accordance with R ule 12(e), and to appoint an 
attorney as chair o f  the Hearing Com m ittee;

(4) replace and assign Hearing C om m ittee mem ­
bers when necessary in accordance with Rule 12(h);

(5) as set forth in these Rules, select m em bers 
from the Area D ivisions for purposes o f

(A) consultation  with Bar Counsel;

(B) appeals from or review o f Bar Counsel deter­
m inations; and

(C) review o f challenges to H earing Com m ittee 
members; and

(6) perform  other duties for and on behalf o f  the 
Board as set forth in these Rules or as assigned by the 
President o r the Board.

(Added by SCO 176 dated  February 26, 197*1; and 
am ended by SCO 233(3) and  (4) effective April 1, 
1976; by SCO 294 effective March 1, 1978; by SCO 
345 § 6 effective April 1,1979; by SCO 353 effective 
April 1,1979; by SCO 404, effective, nunc pro tunc, 
January 1, 1980; by SCO 467 effective June 1,1981; 
and rescinded and repromulgate** by SCO 614 effec­
tive January  1,1985; a m e n d e 'b y  SCO 962 effective 
July 15. 1989)

Aonoutioo i
Cues

Attorney’!  failure to respond to the Alaska Bar Association's 
request for “ full and fa ir disclosure" warranted the disciplinary 
sanction o f public censure. In re M inor. Op. No. 2613.658 P2d 781 
(Alaska 1983).

Public censure was an appropriate sanction for attorney's 
failure to respond to a request for investigation as required by the 
Alaska Bar Rules. Matter o f Evans, Op. No. 2643, 661 P2d 171 
(Alaska 1983).

The Alaska Bar Rulesdo not allocate responsibility in discip lin­
ary matters in such a way that there is an impermissible comm in­
gling o f prosecutorial and adjudicatory functions. Discipline of 
Walton, Op. No. 2734, 676 P2d 1078 (Alaska 1983).

Fact lhat Alaska Bar Association's President, a member o f  the 
disciplinary board, considered representing the ABA before the 
Supreme Court regarding the board's suspension ofan attorney, but 
d id not do so, d id not deny the attorney due process o f law. Disci­
pline o f Walton, Op. No. 2734. 676 P2d 1078 (Alaska 1983).

R u l e  1 5 .  G rounds For Discipline.

(а) G rounds for Discipline. In addition to those 
standards o f  conduct prescribed by the Alaska Code 
o f  P rofessional R esponsibility , E thics O pin ions 
adopted by the Board o f G overnors o f  the Bar, and 
the Code o f  jud icial Conduct, the following acts or 
om issions by a m em ber o f  the Alaska Bar Associa­
tion, o r by any attorney who appears, participates, or 
otherwise engages in the practice o f  law in this State, 
individually or in  concert with any other person or 
persons, will constitu te  m isconduct and w ill be 
grounds for discipline w hether o r  not the act or 
om ission occurred in the course o f  an  attoney-client 
relationship:

(1) conduct w hich resu lts in  conv ic tion  o f  a 
serious crim e as defined in Rule 26(b);

(2) conduct which recults in attorney or judicial 
discipline in any other ju risd iction , as prc /ided in 
Rule 27;

(3) knowing m isrepresentation o f  any facts or 
circum stances surrounding a grievance;

(4) fa ilu re  to  answ er a g rievance, failure to 
answ er a form al petition for hearing, or failure to 
furnish inform ation or respond to  a request from the 
Board, Bar Counsel, an Area D ivision member, ora 
H earing C om m ittee in conform ing with any o f  these 
Rules;

(5) failure to  cooperate  in a conciliation, as 
required by Rule 13(g);

(б) contem pt o f  the Board, o f  a Hearing Commit­
tee, or o f  any duly appointed substitute:

(7) en p g in g  in the practice o f  law while on inac­
tive status, o r while disbarred or suspended f r o m  the 
practice o f  law for any reason;

(8) failure to perform or com oly with any condi­
tion  o f discipline imposed pursuan t to these Rules: 
or

594



gu imp hijji w~y. j n m jo p ;i111 JIIE  | tfT~

A L A S K A  B A R  R U L E S  R u le  15

(9 ) failure to inform  the Bar o f his or her current 
mailing address and telephone num ber as provided 
in Rule 9(e).

( b l Unauthorized Practice of Law.

( I ) For purposes o f  the practice o f  law prohibi­
tion for disbarred and  suspended attorneys in sub- 
paragraph (a)(7) o f  this rule, except for attorneys 
suspended solely for non-paym ent o f bar fees, "prac­
tice o f  law" is defined as:

(1) holding oneself ou t as an attorney or lawyer 
authorized to practice law;

(ii) representing ano ther before a court or gov­
e r n m e n ta l  b o d y  w h ic h  is o p e r a t in g  in  its  
adjudicative capacity, including the subm ission o f 
pleadings; or

(iii) for com pensation, providing advice or pre­
paring docum ents for ano ther w hich effect legal • 
rights o r duties.

(2) For purposes o f  the practice o f  law prohibi­
tion for attorneys suspended solely for the non-pay­
ment o f  fees and  for inactive attorneys, “ practice o f 
law” is defined as it is in subparagraph (b X l)o f th is  
rule, except th a t these  persons m ay represen t 
another to the extent that a layperson would be 
allowed to do so.

(Added by SCO 176 d a te d  F ebruary  26, 1974; 
amended by SCO 304 effective M arch 20, 1978; by 
SCO 345 § 7 effective April 1, 1979; by SCO 405 
effective, nunc pro tunc, January  1, 1980, by SCO 
467 effective Ju n e  1, 1981; and  rescinded  and 
reprom ulgated by SCO 614 effective January  1, 
1985; am ended by SCO 658 effective M arch 15, 
1986; by SCO 888 effective July 15, 1988; by SCO 
941 effective January  15, 1989; and by SCO 962 
effective July 15, 1989).

AODOtttiMtt
C u n

The Bar Association's tria l committee may question witnesses 
and call independent witnesses i f  it  so desites, la  re Cornelias, Op. 
No. 1019. 520 P2d 76 (Alaska 1974).

A combination o f the state bar attorney's functions, allefed to 
be that o f complainant, prosecutor and adjudicator, does not v io ­
late due process, tn re Cornelias, Op. No. 1019,520 P2d 7o (Alaska
1974).

On review o f D iscip linary Board decision, court w ill not 
ordinarily disturb findings o f fact made upon conflicting evidence 
or where such findings reflect the relative credibility o f  witnesses. Ia  
rtSiaipson, Op. No. 2517.645 P2d 1223 (Alaska 1982).

Where findings o f fact entered by the Disciplinary Board are 
challenged on appeal, respondent attorney bears the burden o f 
proof in demonstrating that such findings are erroneous, la  r t  
SiapioB, Op. No. 2517.645 P2d 1223 (Alaska 1982).

Use o f the "preponderance o f evidence" rule in bar disciplinary 
'"otittsdoes not violate due process o f law. DfadpUa* o f Waltea, 
°P No. 2734. 676 P2d 1078 (Alaska 1983).

Suspension for 18 months was appropriate punishment for 
attorney who "created" a deed o f trust and attached it as an exhi-nt 
loan unverified complaint. Discipline ofWalton, Op. No. 2734 676 
P2d 1078 (Alaska 1983).

By stipulating with the ABA not to appeal the findings and 
recommendations o f the hearng committee to the disciplinary 
board and to waive the submission o f briefs and oral arguments, 
attorney waived his right to be heard, and consequently his right to 
due process was not violated when the disciplinary board departed 
from the findings and recommendations o f the hearing committee 
without calling for briefs and oral argument. Discipline o f Walton. 
Op. No. 2734, 676 P2d 1078 (Alaska 1983).

R l l l e  1 6 .  Types of Discipline and Costs.
(a) Discipline Imposed by the Court or Board. A 

finding o f  m isconduct by the Court or Board will be 
grounds for

( 1) disbarm ent by the Court; or

(2) suspension by the C ourt for a period not to 
exceed five years; or

(3) probation im posed by the Court for a period 
not to exceed two years; or

(4) public censure by the Court; or

(5) public reprim and by the Disciplinary Board.

(b) D iscipline Im posed by the Board or Bar 
Counsel. W hen Bar Counsel has made a finding that 
m isconduct has occurred, the following discipline 
may be imposed:

(1) private reprim and in person by the Board, 
pursuant to  Rule 10(cX8); o r

(2) w ritten private adm onition  by Bar Counsel, 
pursuant to Rule 11(a) (12).

(c) Restitution; Reimbursement; Costs. W hen a 
finding o f  m isconduct is made, in addition to any 
discipline listed above, the C ourt o r the Board may 
im pose  th e  follow ing req u irem en ts  against the 
Respondent:

(1) restitu tion  to aggrieved persons o r organiza­
tions;

(2) reim bursem ent o f  the Client Security Fund;
or

(3) paym ent o f  the costs, including attorney’s 
fees, o f  the proceedings or investigation or any parts 
thereof.

(d) Conditions. W ritten  co n d itio n s  m ay be 
attached to a private or public reprim and or to a 
private adm onition. Failure to  comply with such 
conditions will be grounds for reconsideration o f  the 
m atter by the Board or Bar Counsel.

(A dded  by SCO  176 da ted  February  26, 1974; 
am ended by SCO 345 § 8 effective April 1,1979; by 
SCO 438 effective N ovem ber 1,1980; and rescinded 
and reprom ulgated by SCO 614 effective January 1, 
1985; am ended by SCO 658 effective March 15, 
1986; and by SCO 962 effective July 15. 1989)
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Annotations
C a se !

The American Bar Association Siandardsand methodology are 
ihe appropriate model lo r de icim ining sanctions for lawyer mis­
conduct in Alaska. 10 the extern that previous decisions conflict 
with ihe ABA standards, the ABA standards control. Disciplinary 
Matter Involving Buckaletv, Op. No. 3147, 731 P2d 48 (Alaska
1986).

R u l e  1 7 .  Immunity.

(a) General Immunity. M em bers o f  the Board, 
mem bers o f  Area D ivisions, Bar Counsel, Special 
Bar Counsel, the Executive Director, Trustee C oun­
sel. Conciliators, and all Bar staff are im m une from 
suit for conduct in the course and scope o f  their 
official duties as set forth in these Rules.

(b) Witness Immunity. The Court or its designee 
may, in its discretion, grant im m unity  from  crim inal 
prosecution to  witnesses in disciplinary, disability, 
o r reinstatem ent proceedings upon application by 
the Board, Bar Counsel, o r counsel for R espondent, 
and after receiving the consent o f  the appropriate 
prosecuting authority.

(A dded by SCO 176 d a te d  F ebruary  26, 1974: 
am ended by SCO 345 § 9 effective April 1,1979: and 
rescinded and  reprom ulgated by SCO 614 effective 
January 1, 1985: am ended  by SCO 658 effective 
March 15, 1986; and  by SCO 962 effective July 15, 
1989)

R u l e  1 8 .  Statvte of Limitations.

G rievances against R espondents will be filed 
w ithin five years o f  the tim e that the C om plainant 
discovers or reasonably should discover the m iscon­
duct. T his Rule will, how ever, be in terpreted  to 
allow traditional principles o f  tolling, equity, and 
due process.

(A dded by SCO 176 d a te d  F ebruary  26, 1974; 
am ended by SCO 345 § 10 effective April 1, 1979; 
and rescinded and reprom ulgated by SCO 614 effec­
tive January  I, 1985)

R u l e  1 9 .  Refusal of Complainant to Proceed.

The unwillingness o f  a C om plainant to  continue 
his or her grievance, the withdrawal o f  the grievance, 
a com prom ise between the C om plainant and the 
R espondent, or restitu tion  by the R espondent may, 
but need not in and o f  itself, justify abatem ent o f  a 
disciplinary investigation o r proceeding.

(A dded by SCO 176 d a te d  February  26, 1974; 
am ended by SCO 345 § 11. effective April 1. 1979; 
and rescinded and reprom ulgated by SCO 614 effec­
tive January  I, 1985)
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R u l e  2 0 .  Matters Related to Pending Civil or 
Criminal Litigation.

Prosecution  o f  grievances invo lv ing  m aterial 
allegations which are substantially sim ilar to the 
m aterial allegations o f  crim inal or civil litigation 
pending in a court will not be deferred unless the 
Board, in its discretion, and for good cause shown, 
authorizes deferm ent. In the event deferm ent o f  a 
disciplinary investigation or proceeding is autho­
rized by the Board, the R espondent will make all 
reasonable efforts to obtain a prom pt trial and dis­
position o f the pending litigation. In the event the 
litigation is unreasonably delayed, the Board may 
direct, upon m otion, that the investigation and any 
subsequent disciplinary proceedings be conducted 
promptly.

The acqu itta l o f  the R espondent on criminal 
charges o ra  verdict o rjudgm ent in his or her favor in 
civil litigation involving substantially sim ilar mate­
rial allegations will not in and  o f  itself justify abate­
m ent o f  a disciplinary investigation or proceeding 
predicated upon the sam e m aterial allegations.

(A dded  by SCO  176 d a ted  February  26. 1974; 
am ended by SCO 345 § 12 effective April 1. 1979; 
and  rescinded and  reprom ulgated by SCO 614 effec­
tive January  1. 1985)

R u l e  2 1 .  Public Access to Disciplinary 
Proceedings.

(a) Discipline and Reinstatement Proceedings. 
After the filing o f  a petition for formal hearing, hear­
ings held before either a Hearing Com m ittee or the 
Board will be open to the public. This Rule will not 
be interpreted to  allow public access to disability 
proceedings described in Rule 30.

(b) Deliberations. T he d e lib e ra tio n s  o f any 
adjudicative body will be kept confidential.

(c) Bar Counsel’s Files. All files maintained by 
Bar Counsel and  staff will be confidential and are not 
to be reviewed by any person o ther than Bar Counsel 
o r Area D ivision m em bers appoin ted  for purposes 
o f  review or appeal under these Rules. This provi­
sion will not be in terpreted  to:

(1) preclude Bar Counsel from  introducing into 
evidence any docum ents from  his or her files;

(2) preclude Bar C ounsel from  providing the 
Board, the C ourt, o r the public w ith statistical infor­
m ation com piled pursuant to Rule 11(e), provided 
tha t the nam e o f  the R espondent is kept confiden­
tial;

(3) deny a com plainant inform ation regarding 
the status o r d isposition  o f  his o r  her grievance; or

(4) deny the public facts regarding the stage of 
an y  p ro ceed in g  o r  in v e s tig a tio n  concerning * 
R espondent’s conviction o f  a crime;
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(5) d.*n> ihe Alaska Judicial Council confiden­
tial info m ation about attorney applicants for ju d i­
cial vacancies: or

(6) preclude a court, from reviewing in cam era a 
confidential file upon a discovery request made pur­
suant to Crim inal Rule 16(b)(7), and  from exercising 
discretion as to w hether to release relevant inform a­
tion from the file to counsel pursuant to Crim inal 
Rule 16(d)(3).

(d) D irector’s File. The file m aintained by the 
Director, acting in his capacity as clerk, will be open 
for public review.

(A dded by SCO 176 da ted  F ebruary  26, 1974; 
am ended by SCO 345 § 13 effective April I, 1979; 
rescinded and reprom ulgated by SCO 614 effective 
January 1,1985; am ended by SCO 962 effective July 
15, 1989; and by SCO 963 effective July 15, 1989)

R u l e  2 2 .  Procedure.

(a) G rievances. G rievances will be in writing, 
signed by the C om plainant, an d  contain  a clear 
statement o f  the details o f  each act o f  alleged m iscon­
duct, including the approxim ate tim e and place o f  
each. Grievances will be filed with Bar Counsel. Bar 
Counsel will review the grievance filed to determ ine 
whether it is properly com pleted and  contains alle­
gations which, if  true, would constitu te grounds for 
discipline as set forth in Rule 15. Bar Counsel m ay 
require the C o m p la in an t to p rov ide  ad d itiona l 
information prior to  accepting a grievance. If Bar 
Counsel determ ines that the allegations contained in 
the grievance are inadequate o r insufficient to w ar­
rant an investigation, (s)he will so notify the C om ­
plainant and Respondent.

If Bar Counsel accepts a grievance for investiga­
tion. (s)he will serve a copy o fth e  grievance upon the 
Respondent fora  response. Bar Counsel may require 
the Respondent to provide, w ithin 20 days o f serv­
ice. full and fair disclosure in writing o f  all facts and 
circumstances pertaining to the alleged m isconduct. 
Misrepresentation in a response to  Bar Counsel will 
itself be grounds for discipline. Failure to answer 
within the prescribed time, or w ithin such further 
time that may be granted in writing by Bar Counsel, 
will be deemed an adm ission to the allegations in the 
grievance.

(b) Confidentiality. C om plainan ts and  all per­
sons contacted during the course o f  an  investigation 
have a duty to m aintain the confidentiality o f  disci­
pline and disability proceedings p rio r to the initia­
tion of formal proceedings subject to Bar Rule 21(c). 
It will be regarded as contem pt o f  court to breach this 
confidentiality in any way. It will not be regarded as a 
weach ofconfidentialiiy fo ra  person so contacted to 
consult with an attorney. A R espondent may waive

confidentiality in writing and request disclosure of 
any inform ation pertaining to him to any person or 
to the public.

(c) Dismissal before Formal Proceedings. If after 
investigation it appears that there is no probable 
cause to believe that m isconduct has occurred. Bar 
Counsel may dismiss the grievance.

(d) Imposition of Private Admonition or Repri­
mand. Upon a finding o f  misconduct, and with the 
approval o f  one Area D ivision member. Bar Coun­
sel may im pose a written private adm onition  upon a 
Respondent. A R espondent will not be entitled to 
appeal a private adm onition by Bar Counsel but 
may dem and, within 30 days o f  receipt o f  the adm o­
nition, that a formal proceeding be instituted against 
h im  o r  h e r before  a H earin g  C o m m itte e . If 
R esponden t dem ands a form al proceeding, the 
adm onition  will be vacated and Bar Counsel will 
proceed under Section (e) o f  this Rule.

In the discretion o f  Bar Counsel, (s)he may refer a 
m atter to the Board for approval and im position o f a 
private reprim and by the Board, provided that the 
R espondent has. under Section (h) o f  this Rule, con­
sented to the dijcipline before the Board.

(e) Formal Proceedings. Upon a finding o f  m is­
conduct, and  after seeking review in accordance 
with Rule 25(d), Bar Counsel may initiate discipline 
proceedings by filing with the D irector a petition for 
form al hearing which specifically sets forth the 
charge(s) o f  misconduct. A copy o f the petition will 
be served upon the Respondent.

R espondent will be required to file the original of 
his answer with the D irector, and serve a copy upon 
Bar Counsel, within 20 days after the service o f  the 
petition for formal hearing. Should R espondent fail 
to timely answer, the charges will be deem ed adm it­
ted w ithout need o f any further action by Bar C oun­
sel.

Charges before a H earing C om m ittee will be pre­
sented by Bar Counsel. Bar Counsel will have the 
burden at any hearing o f  dem onstrating by clear and 
convincing evidence that the R espondent has, by act 
or om ission, com m itted m isconduct as provided in 
Rule 15.

Bar Counsel may am end a petition for formal 
hearing at any time before an answer is filed. Bar 
Counsel may am end a petition for formal hearing 
after an answ er is filed only by leave o f  the Hearing 
C om m ittee or by written consent o f  the Respondent. 
Leave to am end will be freely given w hen justice 
requires. A Respondent will file an answ er to an 
am ended petition for form al hearing w ithin the time 
rem ainingto file an answ er to the original petition, 
or within 10 days after service o f  the am ended peti­
tion, w hichever is later.

(0 A ssig n m en t to H e a rin g  C o m m ittee . In
accordance with Rule 12(e), a petition for formal
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hearing will he assigned by the D irector to a Hearing 
C om m ittee after an answ er is filed o r after the 
expiration o f  the tim e for filing an answer, unless 
R espondent tenders conditional consent to  a spe­
cific discipline. The notice o f  assignm ent to Hearing 
C om m ittee will indicate the nam es o f  the m em bers 
of the Hearing C om m ittee assigned to hear the m at­
ter and will advise R espondent that (s)he is entitled 
to

(1) be represented by counsel:

(2) exam ine and cross-exam ine witnesses;

(3) present evidence in his or her own behalf;

(4) have subpoenas issued in his o r her behalf: 
and

(5) challenge perem ptorily  and for cause m em ­
bers o f  the Hearing C om m ittee, as provided in Rule 
12(h).

(g) Pre-H earing Conference. A pre-hearing con­
ference may be convened by the C hair o f  the Hearing 
C om m ittee o r the D irector for stipulation  as to m at­
ters o f  fact, sim plification o f  issues, scheduling o f  
pre-hearing m otions, the establishm ent o f  a date for 
the formal hearing, an d  o ther sim ilar m atters which 
may be resolved p rio r to hearing.

(h) D iscipline by C onsen t. R esp o n d en t may 
tender a conditional consent to a specific discipline 
contained in Rule 16. T his conditional consent will 
be subm itted  to Bar Counsel for his o r * er approval. 
Ifaccepted by Bar Counsel, (s)he will refer the condi­
tional adm ission to the Board for its approval or 
rejection o f  the requested discipline.

T he consenting R espondent will present to the 
Board an affidavit stating th a t (s)he desires to con­
sent to  the specific discipline and  that

(1) his o r  her consent is freely and  voluntarily 
given and  is not the  subject o f  any coercion or 
duress; and

(2) (s)he adm its to the charges stated in the griev­
ance.

A cceptance o f  the cond itional consen t by the 
Board will be subject to C ourt approval if  the specific 
discipline to be im posed includes discipline pro­
vided in R ule 16(a) (1), (2), (3) and  (4). Any condi­
tional adm ission rejected by the Board o r  the C ourt 
will be w ithdraw n and Bar Counsel will proceed 
under Section (e) o f  this Rule. Any adm ission m ade 
by R espondent in a conditional consent rejected by 
the Board o r the C ourt canno t be used against the 
R espondent in any subsequent proceeding.

If  the C ourt o r  the Board rejects a conditional 
consent, the m atter will be rem anded to  the Hearing 
C om m ittee, if any, which was appoin ted  to  hear the 
p e tit io n . I f  no H e a rin g  C o m m itte e  h as  been 
appointed, the D irector will appoin t one in accord­
ance with Section (0  o f  this Rule.

(i) Notice of H earing. The D irector will serve a 
notice o f  form al hearing upon Respondent, or his or 
her counsel, indicating the date and place o f the 
formal hearing.

(j) Rules of Evidence. T he rules o f  ev idence 
applicable in adm inistrative hearings will apply in 
ail hearings before Hearing Com m ittees. No new 
evidence shall be allowed by the C om m ittee chair 
after the hearing w ithout notice to the opposing 
party and  an opportunity  to  respond.

(k) M otions, Findings, Conclusions, Recommen­
dation. H earing C om m ittees m ay consider and rule 
on pre-hearing m otions. O n procedural m otions, the 
Com m ittee chair will rule; on dispositive o r substan­
tive m otions, the full Hearing C om m ittee will rule. 
T he H earing C om m ittee m ay direct either or both 
parties to subm it proposed findings o f  fact, conclu­
sions o f  law, and  a recom m endation after the formal 
hearing, which will be filed w ithin 10 days o f  the date 
o f  the request by ihe C om m ittee.

(1) Report of Hearing Committee and Appeal.
W ithin 30 days o f  the conclusion o f  a formal hearing, 
the H earing C om m ittee will subm it its report to the 
Boaid in accordance with 12(i) (4), unless an  exten­
sion o f  tim e is granted by the President o f  the Board. 
W ithin 10 days o f  service o f  the report, Bar Counsel 
or R espondent may appeal the Hearing C om m it­
tee’s findings o f  fact, conclusions o f  law, and recom ­
m endation an d  request oral argum ent before the 
Board, as provided in Rule 25(0- The D irector will 
thereafter set the dates for subm ission o f  briefs and 
oral argum ent before the Board.

(m) O ral A rgum ent O ral argum ent before the 
Board will be waived unless e ither Bar Counsel or 
R espondent requests argum ent as provided in Sec­
tion (1) o f  this Rule.

(n) Board Recommendation or Order. The Board 
will review  the H earing C o m m ittee  rep o rt and 
record and  en ter an  appropriate recom m endation or 
order as p rovided in Rule 10(c) (4), (5), and  (6). If  the 
Board has recom m ended discipline as provided in 
Rule 16(a) (1), (2), (3) or (4), it will subm it to the 
C ourt its findings o f  fa c t conclusions o f  law, recom­
m endation, and the record. T he record will include a 
transcript o f  all proceedings before the Board as well 
as the H earing C om m ittee re p o rt

(o) Notification of Disposition. The Director will 
prom ptly notify all parties o f  the Board’s action.

(p) Appeal from Board Order or Recommenda­
tion. Bar Counsel or R espondent may appeal from 
an order or recom m endation o f  the Board made 
under Section (n) o f  this Rule by filing a notice of 
appeal with the C ourt w ithin 10 days o f  service oftbe 
Board’s o rder o r recom m endation. Part 11 of the 
Rules o f  Appellate Procedure will govern appeal* 
filed under th is Rule.
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lq) Record of P roceedings. A com ple te  ste­
nographic o r electronic record of all proceedings 
before Hearing C om m ittees and before the Board 
wit 1 be made and preserved. The Court shall furnish 
at its expense the necessary equipm ent, operator, 
and stenographic services for the preservation o f  the 
record o f all such proceedings, and for the prepara­
tion o f  transcripts o f  all such proceedings.

(r) Review by Suprem e Court. The C ourt will 
review findings o f  fact, conclusions o f  law, and rec­
om m endations o f  discipline made by the Board pur­
suant to Section (n) o f  this Rule. The C ourt will 
decide the grounds for discipline, pursuant to Rule 
15; the type o f  discipline to be imposed, pursuant to 
Rule 16(a): and ar.y requirem ents to be imposed, 
pursuant to Rule 16(c). W hen no appeal has been 
taken pursuant to Section (p) o f  this Rule, and  if  the 
Court determ ines that discipline different than that 
recommended by the Board may be w arranted, the 
Court will so notify the parties and give them  an 
opportunity to be heard.

(Added by SCO 176 d a ted  February 26, 1974; 
amended by SCO 345 § 14 effective April 1, 1979; 
and rescinded and reprom ulgated by SCO 614 effec­
tive January 1, 1985; am ended by SCO 658 effective 
March 15,1986; by SCO 962 effective July 15,1989; 
and by SCO 963 effective July 15, 1989)

R u le  2 3 .  Service.

All service o f  petitions will be accom plished in 
accordance with Rule 4 o f  the Alaska Rules o f  Civil 
Procedure. All service o f  pleadings, m otions, and 
other docum ents contem plated by any requirem ent 
of these Rules will be accom plished in accordance 
with Rule 5 o f  the Alaska Rules o f  Civil Procedure.

(Added by SCO 176 d a ted  February  26, 1974; 
amended by SCO 345 § 15 effective April 1,1979; by 
SCO 432 effective Novembei' 1,1980; and  rescinded 
and repromulgated by SCO 614 effective January  1, 
1985)

Anootatieaf
Cun

Conviction o f felony offense o f accessory after the fcct lo first 
<!etree murder was a serious crime w ith in the meaning o f  Alaska 
Bar Rule 23. Matter of Webb. Op. No. 1879. 602 P2d 408 (Alaska
1979).

\  two-year suspension o f an attorney from the practice o f law 
based upon a felony conviction for drug distribution and the attor- 
•*> t admission that he also distributed drugs to a m inor is justified 
**«n though the crimes did not involve moral turpitude. Ia tfce 

*u*f  of Preston, Op. No. 2 156. 616 P2d (Alaska 1980).
' “rillfu l failure to file an income lax return is not a "serious 

mme" within the meaning o f this rule. Matter o f V o * t Op. No. 
• * l l.  642 P2d 819 (Alaska 1982).

R u l e  2 4 .  Discovery; Subpoena Power,
W itness Compensation.

(a) Subpoenas during Investigation. At any stage 
o f  an investigation, only the Bar Counsel will have 
the right to sum m on witnesses and require the pro­
duction o f records by issuance o f  subpoenas, Sub­
poenas will be issued at the request of Bar Counsel 
by any m em ber o f  any Area D ivision. Subpoenas 
will be served in accordance with Rule 23. Any 
challenge to the validity o f  a subpoena so issued will 
be heard and determ ined by any m em ber o f  any 
Area Division. All subpoenas issued under this Sec­
tion will clearly indicate on the ir face that they are 
issued in connection with a confidential investiga­
tion and that it is regarded as contem pt o f  court for 
any m em ber o f  the Alaska C ourt System, a process 
server, or a person subpoenaed to in any way breach 
the confidentiality o f  the investigation. It will not be 
regarded as a breach o f  confidentiality for a person 
subpoenaed to consult with an attorney.

(b) Subpoenas during Formal Proceedings. Both 
Bar Counsel and R espondent have the right to sum ­
m on witnesses before a Hearing Com m ittee and to 
require production o f  records before the Com m ittee 
by issuance o f  subpoenas. Subpoenas will be issued 
at the request o f Bar Counsel o r Respondent by any 
m em ber o f  the Hearing Com m ittee. Subpoenas will 
be served in accordance with Rule 23. Any cnallenge 
to the validity o f  a subpoena will be heard and  deter­
m ined by the chair o f  the Hearing Com m ittee or any 
Com m ittee m em ber designated by the chair.

(c) E n fo rcem en t of S u b p o e n a s . S u b p o en as  
issued pursuant to this Rule will be enforceable in 
any superior court in this State.

(d) Discovery. Requests for production, requests 
for adm issions, and the taking o f  deposition testi­
m ony may ensue for a period o f  60 days following 
the filing o f  R espondent’s answ er to a petition for 
formal hearing. Both Bar Counsel and  Respondent 
will be afforded reciprocal discovery under this Rule 
o f  all m atters not privileged. Any disputes under this 
Section will be ruled upon by the chair o f  the H ear­
ing C o m m ittee . A ny d iscovery  ru ling  is in te r­
locutory and may only be appealed in accordance 
with Rule 25(a). The Alaska Rules o f  Civil Pro­
cedure, to the extent applicable, will govern discov­
ery under this Rule.

D ep o sitio n  te s tim o n y  m ay be take by s te ­
nographic, electronic, or video m eans. The Court 
will furnish, at its expense, the necessary equipm ent, 
operator, and stenographic services for recording 
and transcription o f deposition testim ony taken by 
Bar Counsel.

(e) W itness Com pensation. W itnesses m ay be 
com pensated in accordance w ith the adm inistrative 
rules o f  court. Respondents will no t be paid witness 
fees for attendance a l hearings.
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(Added  b> SCO  176 d ated  February  26, 1974; 
repromulgated by SCO 345 § 16 effective April 1. 
1979; and rescinded and reprom ulgated by SCO 614 
effective January I. 1985; am ended by SCO 962 
effective July 15. 1989)

R u l e  2 5 .  Appeals: Review of Bar Counsel 
D eterm inations.

(a) Interlocutory Appeal. Only upon the condi­
tions and subject to the Rules o f  Procedure set forth 
in Part IV o f the Alaska Rules o f  Appellate Pro­
cedure may parties petition the C ourt for review o f 
an interlocutory order, recom m endation, o r deci­
sion o f

(1) any m em ber o f  any Area Division:

(2) a Hearing C om m ittee or a single m em ber 
thereof; or

(3) the Board o r a single m em ber thereof.

(b) Admonition Not A ppealable. A R espondent 
cannot appeal the im position o f  a written private 
adm onition . In accordance with Rule 22(d), (s)he 
may request initiation  o f  formal proceedings before 
a H earing C om m ittee w ithin 30 days o f  receipt o f  the 
adm onition.

(c) Appeal by Complainant from Bar Counsel’s 
Decision to D ism iss. A C om plainant may appeal the 
decision o f  the Bar Counsel to dism iss a com plaint 
w ithin 15 days o f  receipt o f  notice o f  the dism issal. 
The Director will appoin t a m em ber o f  an Area 
D ivision o f  the appropriate area o f  jurisd iction  to 
review the C om plainan t’s appeal. The appointed  
Area D ivision m em ber m ay reverse the decision o f  
Bar Counsel, affirm  the decision, o r request add i­
tional investigation. This D ivision m em ber will be 
disqualified from  any future consideration o f  the 
m atter should form al proceedings be initiated.

(d) Review o f Bar Counsel’s Decision to File For­
mal Petition. A decision by Bar Counsel to initiate 
form al proceedings before a H earing C om m ittee  
will be reviewed by a m em ber o f  any Area D ivision 
designated by the D irector prio r to  the filing o f  a 
formal petition. The Area D ivision m em ber will, 
w ithin 20 days, approve, modify, o r  d isapprove the 
filing o f  a petition, o r order further investigation.

(e) Appeal by Bar Counsel. Bar Counsel may 
appeal the decision m ade under Section (d) o f  this 
Rule within 10 days following receipt o f  the Area 
D ivision m em ber’s decision. T he D irector will des­
ignate a second Area D ivision m em ber to hear this 
appeal. The decision o f  the second Area D ivision 
m em ber will be final.

(0  Appeal of Hearing Committee Findings, Con­
clusions, and Recommendation. W ithin 10 days o f  
service o f  the H earing C om m ittee’s report to the 
Board, as set forth in Rule 22(1), the R espondent or

Bar Counsel may appeal the findings o f  fact, conclu­
sions o f  law, o r recom m endation by filing with the 
Board, and  serving upon opposing party, a notice o f  
appeal. O ral argum ent before the Board will be 
waived unless either Bar Counsel o r R espondent 
requests argum ent as provided in Section (1) o f Rule 
22.

(g) Respondent Appeal from Board Recommen­
dation or Order. R espondent may appeal from a 
recom m endation o r order o f  the Board m ade under 
Rule 22(n) by filing a notice o f  appeal w ith the Court 
w ithin 10 days o f  service o f  the Board’s recom m en­
dation  o r order. Pari II o f  the Rules o f  Appellate 
Procedure will govern appeals filed under this Rule.

(h) Bar Counsel Petition for Hearing of a Board 
Recommendation or Order. Bar Counsel may peti­
tion from  a recom m endation o r order o f  the Board 
m ade under Rule 22(n) by filing a petition for hear­
ing w ith the Court w ithin 10 days o f  service o f  the 
Board’s recom m endation o r order. Part III o f  the 
Rules o f  Appellate Procedure will govern petitions 
filed under this Rule.

(A dded  by SCO 176 d a ted  F ebruary  26, 1974; 
am ended by SCO 345 § 17 effective April 1, 1979; 
and rescinded and  reprom ulgated by SCO 614 effec­
tive January  1,1985; am ended by SCO 658 effective 
M arch 15, 1986; and by SCO 962 effective July 15. 
1989)

R l l l e  2 6 .  Criminal Conviction; Interim 
Suspension.

(a) Interim Suspension for Criminal Conviction. 
U pon the  filing w ith the Court o f  a certificate that an 
attorney has been convicted o f  a serious crime as 
defined in  Section (b) o f  this Rule, the Court will 
enter an  order o f  in terim  suspension immediately 
suspending the attorney. The order o f  interim  sus­
pension  will be en te red  w hether the conviction 
resulted from a plea o f  guilty or nolo contendere, or 
fro m  a v e rd ic t  a f te r  tr ia l , o r  o th e rw ise , and 
regardless o f  the pendency o f an appeal. The Court 
will notify the Bar an d  the attorney o f  the order 
placing the  atto rney  on in terim  suspension. The 
order o f  in terim  suspension shall be effective imme­
diately upon filing and  entry and will continue in 
effect pending final disposition o f the disciplinary 
proceeding in itiated by reason o f  the conviction.

(b) Definition of Serious Crime. T h e  term 
"serious crim e” shall include any crim e which is or 
would be a felony in the State o f  AJaska and  shall also 
include any  lesser crim e a necessary element of 
which, as determ ined by the statutory o r common 
law defin ition  o f  such crim e, involves conduct as an 
atto rney , interference w ith the adm inistration  of 
justice , false swearing, m isrepresentation, fraud, 
deceit, bribery, corruption, extortion, misappropria­
tion, theft, o r an  a ttem pt or a conspiracy o r solicita­
tion o f  ano ther to com m it a “ serious crim e."
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(c) Certificate of Conviction. A certificate o f  con* 
v iction fo r an> crime will be conclusive evidence o f 
the commission o f  that crim e in any disciplinary 
proceeding institu ted  against an a tto rney  based 
upon the conviction. A certificate o f conviction may 
be filed •* ith the Court by any clerk o f  courts. Bar 
Counsel, the B oard .orany District Attorney. W ithin 
10 days o f  the judgm ent o f conviction, the certificate 
ofconviction will be transm itted to the Court by any 
clerk o f courts within the state in which the attorney 
is convicted. Should Bar Counsel o r a D istrict A ttor­
ney learn o f a crim inal conviction o f  an attorney 
where there is no certificate ofconviction . it will be 
the responsibility o f  Bar Counsel or the D istrict 
Attorney to obtain the certificate and transm it it to 
the Court.

(d) Interim  Suspension for T hreat of Irreparable 
Harm. Interim  suspension will be im posed by the 
Court on a showing by Bar Counsel o f conduct by an 
attorney that constitutes a substantial threat o f  irrep­
arable harm to his or her clients or prospective cli­
ents or where there is a showing that the atto rney’s 
conduct is causing great harm  to the. public by a 
continuing course o f  m isconduct.

(e) Reinstatem ent after Interim  Suspension. An 
attorney suspended under Section (a) o f  this Rule 
may petition for reinstatem ent upon the filing o f a 
certificate dem onstrating that the underlying con­
viction for a serious crim e has been reversed. The 
reinstatement will not term inate any formal pro­
ceeding then pending against the attorney, the dis­
position o f  w hich shall be d e te rm in ed  by the 
Hearing C om m ittee and the Board on the basis o f  
the available evidence.

(0 P ' tceedings Following Interim  Suspension.
Upon receipt o f  the certificate o f  conviction for a 
serious crime, the Court, in addition  to suspending 
the attorney in accordance with Section (a) o f  this 
Rule, will refer the m atter to  Bar Counsel for the 
initiation o f  a formal proceeding before a H earing 
Committee. The sole issue to be determ ined by the 
Hearing C om m ittee will be the extent o f  the final 
discipline to be imposed; however, the m atter will 
not be brought to hearing until all appeals from  the 
conviction are concluded, unless the Respondent 
requests an earlier hearing.

(g) Proceedings Following Conviction for O ther 
Than Serious Crimes. Upon receipt o f  a certificate o f  
conviction for a crime other than those described in 
Section (b) o f this Rule, the C ourt may. in its discre­
tion, refer the m atter to Bar Counsel for w hatever 
action (s)he deems warranted, including the possible 
initiation o f a formal proceeding.

th) Interim Suspension, G eneral Provisions. If 
interim suspension is im posed by the C ourt, the 
Court may appoint a trustee in accordance with Rule 
31. Inany case in which interim  suspension has been

ordered, the disciplinary proceedings will be dili­
gently prosecuted. Interim  suspension will term i­
nate  upon the final d isp o sitio n  o f  d isc ip linary  
proceedings, or upon the earlier entry o f an order by 
the Court term inating interim  suspension.

(i) Notification. An attorney placed on interim  
suspension m ust com ply with Rule 28 concerning 
notification o f parties.

(A dded  by SCO 176 dated  February  26, 1974; 
am ended by SCO 345 § 18 effective April 1, 1979; 
and  rescinded and reprom ulgated by SCO 614 effec­
tive Janaury 1 ,1985; am ended by SCO 962 effective 
July 15, 1989)

R l l l e  2 7 .  Reciprocal Discipline.

(a) Notice to Disciplined Attorney. U pon receipt 
o f  a certified copy o f  an order dem onstrating that an 
attorney adm itted, specially adm itted  to practice in 
this State, o r engaged in the practice o f  law in this 
State has been disciplined in another jurisdiction, 
the C ourt will issue a notice to him  o r her containing 
a copy o f the order from  the o ther ju risd iction  and an 
order directing that the attorney inform  the Court 
w ithin 30 days from  service o f  any reason why the 
im position o f  the identical discipline in this State 
would be unw arranted, and the reasons therefor. The 
C ourt will cause this notice to be served upon the 
attorney and Bar Counsel.

(b) Stay of Discipline. In the event the discipline 
im posed in the original jurisdiction has been stayed 
by tha t jurisd iction , any reciprocal discipline to be 
im posed in this S tate will be deferred until the stay 
expires.

(c) Imposition of Identical Discipline. Upon the 
expiration o f  30 days from service o f  the notice and 
order issued pursuant to Section (a) o f  this Rule, the 
C ourt will impose the identical discipline imposed 
by the original jurisdiction unless Bar Counsel or 
R espondent files a petition alleging that

(1) the procedure in the original jurisdiction  was 
so lacking in notice or opportunity  to  be heard as to 
constitu te a deprivation o f  due process;

(2) an  infirm ity o f  p roof establishing the m iscon­
duct exists which gives rise to the clear conviction 
that the action o f the original jurisdiction  should not 
be accepted;

(3) the im position o f  the sam e discipline would 
result in grave injustice;

(4) the m isconduct established has been held to 
w arran t substantially  different discipline in this 
State; or

(5) the conduct does not violate Rule 15.
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The Ccurt will enter an o rder as it deems appro­
priate when the Court determines that any o f  the 
above exceptions to the discipline imposed by the 
original jurisdiction exist.

(d) Conclusive Evidence. Unless the Court has 
made an exception under Section (c)o fth is  Rule, the 
final adjudication o f m isconduct in anotherjurisd ic- 
tion will be conclusive evidence o f  m isconduct for 
purposes o f  discipline in this State.

(A dded by SCO 176 d a ted  February  26. 1974; 
am ended by SCO 345 § 19 effective April 1, 1979; 
and rescinded and  reprom ulgated by SCO 614 effec­
tive January  1,1985; am ended by SCO 962 effective 
July 15. 1989)

Annotations
Ciscs

A condition o f reinstatement as expressed in an opinion and 
order suspending an attorney, lhat (he attorney must make full 
restitution to his victim , is not objectionable as vague. In re Corn­
elius, Op. No. 1019. 521 P2d-497 (Alaska 1974).

R u l e  2 8 .  Action Necessary When Disbarred, 
Suspended, or Placed on Probation.

(a) Notice. An attorney who has been disbarred, 
suspended, placed on probation, or who is under an 
order o f  interim  suspension, will prom ptly provide 
notice o f  the discipline im posed as required by this 
Section. N otice will be sent by certified o r registered 
mail, return receipt requested. Notice to  clients need 
only be sent to clients represented by the disciplined 
atto rney  on the en try  date  o f  the C o u rt’s order. 
Notice required to  attorneys representing opposing 
parties in pending litigation o r adm inistrative pro­
ceedings need only be sent if  the disciplined attom e) 
is an attorney o f  record at the tim e o f  the entry date 
o f  the C ourt’s order. N otice will be provided as fol­
lows:

(I)  an atto rney  w ho has been disbarred, sus­
pended for m ore than 90 days, or who is under an 
order o f  interim  suspension, will prom ptly notify

(A) each o f  his o r her clients who is involved in 
pending litigation or ad m in istra tive  proceedings, 
and each attorney representing opposing parties in 
the proceedings, o f  his o r her d isbarm ent o r suspen­
sion and his o r her inability to practice law in the 
State after the effective date o f  the disbarm ent or 
suspension; the notice given the client will advise the 
client o f  the necessity to prom ptly seek substitution 
o f an o th er attorney; the notice served upon the 
attorneys for the opposing parties will state the m ail­
ing address o f  the client o f  the disbarred or sus­
pended attorney; and

(B) each o f his or her clients who is involved in 
any m atters o ther than  litigation o r adm inistrative 
proceedings; the notice will advise the clients o f  his 
o r her d isbarm ent or suspension, his or her inability

to practice law in the State after the effective date o f 
the disbarm ent or suspension, and the need to seek 
legal advice from a different attorney;

(2) an attorney who has been suspended for 90 
days or less will notify all clients in any m atters, and 
each attorney representing opposing parties in any 
pending litigation or adm in istra tive  proceedings, 
that (s)he will be unavailable for the period o f  time 
specified in the C ourt’s order; the disciplined a tto r­
ney will advise his o r her clients that they may seek 
substitute counsel at their discretion; and

(3) an attorney who has been placed on proba­
tion will notify all clients in any matters, and each 
attorney representing opposing parties in any pend­
ing litigation o r adm inistrative proceedings, o f  the 
term s o f  his or her probation, unless the C ourt, in its 
order placing the attorney on probation, relieves the 
attorney o f  this duty.

(b) Substitute Counsel. An attorney suspended 
for 90 days o r less will assist his o r her clients in 
arranging for alternate representation where neces­
sary or requested.

Should the client o f  an attorney who has been 
disbarred, suspended for m ore than 90 days, o r who 
is under an o rder o f  interim  suspension not obtain 
substitute counsel before the effective date o f  the 
disbarm ent o r suspension, the disciplined attorney 
will m ove for leave to w ithdraw  in the court or 
adm inistrative agency in which the proceeding is 
pending.

(c) Effective Date of Order, Limitation on Prac­
tice. Orders im posing disbarm ent, suspension, or 
probation will be effective 30 days after the entry 
date, unless otherwise ordered by the C ourt in the 
order im posing discipline. After the entry date o f a 
d isbarm ent o r  suspension order, the disciplined 
attorney will not accept any new retainer o r accept 
em ploym ent in any new case o r legal m atter o f  any 
nature. However, during the period from the entry 
date o f  the o rder to its effective date, (s)he may, 
unless otherwise ordered by the Court in the order 
im posing discip line, w ind up  and  com plete, on 
behalf o f  any client, all m atters which were pending 
on the entry date o f the order.

(d) Prohibition on Practice. An attorney who has 
been disbarred, suspended, o r who is under an  order 
o f  interim  suspension will, during the period o f his 
o r her disbarm ent or suspension, cease all practice of 
law, including the acceptance o f  any new clients.

(e) Probation. P robation  m ay be im posed in 
accordance with Rule 16(a) (3) only in those cases 
where there is little likelihood that the attorney on 
probation will harm  his clients o r the public during 
the period o f  probation and where the conditions of 
probation can be adequately supervised. Probation 
may be renewed by the C ourt for an additional 
period, not to  exce«l two years, if  the Board so
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recom m ends jn d  the Court concurs in the recom ­
m en d a tio n  The B o ard ’s re c o m m e n d a tio n  for 
renewal ol probation will be subm itted to the C ourt 
not more than six m onths, nor less than 60 days 
prior to the expiration o f  the original probation  
period. The attorney on probation will be advised o f 
the recom m endation and be given an opportun ity  to 
be heard by the Court. T he conditions o f  probation 
will be specified in writing.

• (0  Compliance by Disciplined Attorney. W ithin 
10 days after the effective date o f  a disbarm ent or 
suspension order, the disciplined attorney will file 
with the C ourt, and  serve upon Bar Counsel, an 
affidavit showing that

(1) (s)lie has fully com plied with the provisions 
of the order and with these Rules; and

(2) (s)he has notified all o ther state, federal and 
adm inistrative ju risd ictions to which (s)he is adm it­
ted to practice o f  his o r her discipline.

The affidavit will also set forth the residence and 
mailing addresses o f  the disciplined atto rney  where 
com m unications may thereafter be directed. Pur­
suant to Rule 9(e), it is the ongoing responsibility o f  
the disciplined attorney to  keep the Bar apprised o f  
his or her curren t address and telephone num ber.

(g) Public Notice. The Board will cause a notice 
of the disbarm ent, suspension, o r interim  suspen­
sion to be published in

( 1) a new spaper o f  general circulation in the cit­
ies of Anchorage, Fairbanks, and Juneau, Alaska;

(2) an official Alaska Bar A ssociation publica­
tion: and

(3) a newspaper o f  general circulation serving the 
community in which the disciplined a tto rney  m ain­
tained his o r her practice.

(h) C irculation of N otice; N ational D iscipline 
Data Bank. The Board will prom ptly transm it a 
copy o f the order o f  d isbarm ent, suspension, interim  
suspension, probation, public censure o r  public rep­
rimand to the presiding judges o f  the superio r court 
and district court in each jud ical district in Alaska; to 
the presiding judge o f  the  U nited States District 
Court for the D istrict o f  Alaska; and to the A ttorney 
General for the State o f  Alaska, together w ith the 
request that the A ttorney G eneral notify the appro­
priate adm inistrative agencies. The presiding judges 
will make such orders as they deem necessary to  fully 
protect the rights o f  the clients o f  the disbarred, 
suspended, o r probationary attorney.

Bar Counsel will transm it to the N ational Disci­
pline Data Bank m aintained by the A m erican Bar 
•Association, an d  a n y  ju r i s d ic t io n  to  w h ich  
Respondent has been adm itted , notice o f  all public 
discipline imposed by the Court or the Board and all 
orders granting reinstatem ent.

(i) Record Keeping. A disbarred, suspended, or 
p ro b a tio n ary  a tto rn ey  will keep and  m ain ta in  
records o f  the various steps taken by him or her 
pursuant to these Rules so that proof o f  compliance 
with these Rules and with the disbarm ent, suspen­
sion or probationary order is available. Proof o f 
com pliance with the Rules and Court order will be a 
condition precedent to any petition for reinstate­
m ent.

tj) S urrender of Bar M em bership Card. Any 
attorney upon whom disbarm ent, suspension, or 
interim  suspension has been im posed will, within 10 
days o f  the effective date o f  the order, surrender his 
o r her Alaska Bar Association m em bership card to 
the D irector by delivery in person, or by certified or 
registered mail, return receipt requested.

(A dded  by SC O  176 d a ted  February 26, 1974; 
am ended by SCO 295 effective March 1, 1978; and 
rescinded and reprom ulgated by SCO 614 effective 
January 1,1985; am ended by SCO 962 effective July 
15, 1989)

R u l e  2 9 .  Reinstatem ent.

(a) O rder of Reinstatem ent. An attorney who has 
been disbarred o r suspended may not resume prac­
tice until reinstated by order o f  the Court. Interm  
suspension will end  only in accordance with Rule 
26.

(b) Petitions for Reinstatem ent. An attorney who 
seeks reinstatem ent will, 60 days prior to the ending 
date o f  the suspension, or 60 days prior to the date on 
which (s)he seeks reinstatem ent, whichever comes 
later, file a verified petition for reinstatem ent with 
the Court, with a copy served upon the Director. In 
the petition, the .iltom ey will

(1) state that (s)he has m et the term s and condi­
tions o f  the order imposing suspension or disbar­
ment;

(2) state the nam es and addresses o f  all his or her 
em ployers during the period ofsuspension ord isbar- 
ment;

(3) describe the scope and content o f  the work 
perform ed by the attorney for each such employer;

(4) provide the nam es and addresses o f  a t least 
three chaiacter '.vitnesses who had knowledge con­
cerning the activities o f the suspended or disbarred 
attorney during the period o f  his o r her suspension 
o r disbarm ent; and

(5) state the date upon which the suspensed or 
disbarred attorney seeks reinstatem ent. An attorney 
who has been disbarred by order o f  the C ourt may 
not be reinstated until the expiration o f  a t least five 
years from the effective date o f  the disbarm ent.

(c) Reinstatem ent Proceedings. Petitioners who 
have been suspended for one year or less will be
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automatically reinstated by the Court unless Bar 
Counsel files an opposition to autom atic reinstate­
m ent pursuant to Section (d) o f  this Rule.

Proceedings for attorneys who have been disbar­
red or suspended for more than one year will be 
conducted as follows:

(1) upon receipt o f  the petition  for reinstate­
m ent. the D irector will refer the petition to a Hearing 
C om m ittee in the jurisd iction in which the Peti­
tioner m aintained an office at the tim e o f his or her 
m isconduct; the Hearing C om m ittee will prom ptly 
schedule a hearing to  take place w ithin 30 days o f  the 
filing o f  the petition; at the hearing, the Petitioner 
will have the burden o f  dem onstrating that (s)he has 
th e  m o ra l q u a l i f ic a t io n s ,  c o m p e te n c y , a n d  
know ledge o f  law required for adm ission to the 
practice o f law in this State and tha t his o r her 
resum ption o f  the practice o f  law in w ithin the State 
will not be detrim ental to the integrity and standing 
o f  the Bar. o r to the adm inistration o f  justice, o r 
subversive o f  the public interest; w ithin 30 days o f  
the conclusion o f  the hearing, the H earing C om m it­
tee will issue a report setting forth its findings o f  fact, 
conclusions o f  law, and recom m endation; the C om ­
m ittee will serve a copy o f  the report upon Petitioner 
and Bar Counsel, and  transm it it, together with the 
record o f  the hearing, to the Board; any appellate 
action will be subject to the appellate procedures set 
forth in Rule 25:

(2) within 45 days o f  its receipt o f  the Hearing 
C om m ittee’s report, the Board will review the report 
and the record; the Board will file its findings o f  fact, 
conclusions o f  law, and recom m endation with the 
C ourt, together with the record and  the Hearing 
C om m ittee report; the petition will be placed upon 
the calendar o f  the C ourt for acceptance or rejection 
o f  the Board’s recom m endation w ithin 60 days after 
receipt by the C ourt o f  the Board’s recom m enda­
tion:

(3) in all proceedings concerning a petition for 
reinstatem ent, Bar Counsel may cross-examine the 
P e titio n e r’s w itnesses and  su b m it ev idence in 
opposition to the petition: and

(4) the retaking and passing o f  Alaska's general 
applicant bar exam ination will be conclusive evi­
dence that the Petitioner possesses the knowledge o f  
law necessary for reinstatem ent to  the practice o f  law 
in Alaska, as required under Section (b) (1) o f  this 
Rule.

(d) Oppositions to Automatic Reinstatement.
W ithin 10 days after the R espondent files a petition 
for reinstatem ent, Bar Counsel may file an opposi­
tion to  autom atic reinstatem ent with the Court and  
serve a copy upon the Board and the Petitioner. The 
opposition to autom atic reinstatem ent will state the 
basis for the original suspension, the ending date o f

the suspension, and the facts which Bar Counsel 
believes dem onstrate that the petitioner should not 
be reinstated.

U pon receipt by the D irector o f  a copy o f the 
opposition  to  au tom atic  reinstatem ent, re instate­
m ent proceedings will be initiated in accordance 
with procedures outlined in Section (c)(1)— (4) o f 
this Rule.

(e) Expenses. The C ourt may direct that the nec­
essary expenses incurred in the investigation and 
processing o f  any petition for reinstatem ent be paid 
by the disbarred or suspended attorney.

(0  Bar Payment of M em bership Fees. Prior to 
reinstatem ent, the disbarred or suspended attorney 
m ust pay to  the Bar, in cash or by certified check, the 
full active m em bership fees due and owing the Asso­
ciation for the year in which reinstated.

(A dded  by SCO 176 d a ted  February  26, 1974: 
am ended by SCO 207 effective July 15, 1985; and 
rescinded and  reprom ulgated by SCO 614 effective 
January  1, 1985: am ended by SCO 665 effective 
M arch 15, 1986; and by SCO 962 effective July 15, 
1989)

B. D ISA BILITY

R u l e  3 0 .  Procedure: Disabled, Incapacitated 
or Incom petent Attorney.

(a) Im m ediate T ransfer to In terim  D isability 
Inactive S tatus. The C ourt will im m ediately transfer 
an attorney to  interim  disability inactive status upon 
a showing that

(1) the attorney has been declared incompetent 
by jud icial order,

(2) the attorney has been involuntarily commit­
ted to an institution because o f incapacity or dis­
ability; o r

(3) the attorney has alleged during a disciplinary 
proceeding tha t he o r she is incapable o f  assisting in 
his o r her defense due to mental or physical inca­
pacity.

The period o f  interim  disability inactive status 
will con tinue until further order o f the Court. A copy 
o f the o rder will be served upon the attorney so 
transferred, his or her guardian, or the director of the 
institu tion to  which (s)he has been com m itted  or in a 
m anner that the C ourt may direct. The order of 
transfer to interim  disability inactive status will be 
in effect pending final disposition o f  a disability 
hearing proceeding. The hearing will be commenced 
upon the transfer to interim  disability inactive sta­
tus, and  will be conducted in accordance with Sec­
tion  (b) o f  th is  R ule. T he tran sfe r to  interim 
disability inactive status will term inate upon the 
final disposition o f the disability proceedings, or
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upon the earlier entry o f  an order by the C ourt term i­
nating interim  disability inactive status. An attorney 
transferred to  interim  disability inactive status may 
petition the C ourt for a return to active status upon 
the filing o f docum entation dem onstrating that the 
attornev has been jud icially  declared com petent. 
The reinstatem ent will not term inate any formal 
disability proceeding then pending against the attor­
ney.

(b) T ransfer to D isability Inactive S ta tus Follow­
ing H earing. The Court may transfer an attorney to 
disability inactive status upon a showing that the 
attorney is unable to continue the practice o f  law by 
reason o f  m ental o r physical infirm ity or illness, o r 
because o f  addiction to controlled substances. Hear­
ings will be initiated by Bar Counsel and conducted 
in the sam e m anner as d isciplinary proceedings 
under Rule 22, except tha t all proceedings will be 
confidential. Upon petition o f  Bar Counsel for good 
cause shown, the C ourt may order the Respondent 
to subm it to  a medical a n d /o r psychological exam ­
ination by a C ourt-appointed expert.

(c) S tay and A ppointm ent of Counsel. T he C ourt 
may appoint counsel to represent the attorney in a 
disability proceeding if  it appears to the C ourt that 
the attorney is unable to obtain  counsel o r represent 
himself or herself effectively, due to incapacity. Any 
pending disciplinary proceedings against the atto r­
ney may, at the discretion o f  the Board, be stayed 
pending the rem oval o r cessation o f  the disability.

(d) Hearing Committee and Board Duties and 
Obligations. The H earing C om m ittee will recom ­
mend to the Board w hether the attorney is unable to 
con tinue the practice o f  law because o f  the reasons 
set out in Section (b) o f  this Rule, and w hether the 
reasons j ustify the transfer o f  the attorney to inactive 
status. The Board will m ake recom m endations to 
the Court as to w hether the alleged incapacity ju sti­
fies transfer to disability inactive status.

(e) Notice to Public of Transfer to Disability 
Inictive Status. The Board will cause a notice o f  
transfer to d isa b ility  in a c tiv e  s ta tu s , w h e th e r 
imiposed after hearing o r on an interim  basis, to be 
published in

( 1) a newspaper o f  general circulation in the cit­
ies of Anchorage, Fairbanks, and Juneau, Alaska;

(2) an official Alaska Bar Association publica­
tion; and

(3) a newspaper o f  general circulation prim arily 
serving the com m unity in which the disabled a tto r­
ney maintained his o r her practice.

When the disability or incapacity is rem oved and 
attorney has been restored to active status, the 

«« rd  will cause a notice o f  transfer to active status 
10 be similarly published.

(0  Circulation of Notice Transferring to Inactive 
S tatus. The Board will prom ptly transm it a copy o f 
the order o f  transfer to interim  disability inactive 
status or disability inactive status to the presiding 
judge o f  the superior and district court in each ju d i­
cial district in the state; to the presiding judge o f the 
U n ited  S tates D istric t C ourt for the D istrict o f  
Alaska; and to the Attorney G eneral for the State o f  
Alaska, together with the request that the A ttorney 
G eneral notify the appropriate adm inistrative agen­
cies. The Board will request action under Rule 31. as 
may be necessary, in order to protect the interests o f  
the disabled attorney and his o r her clients.

Bar Counsel will transm it to the N ational Disci­
pline Data Bank m aintained by the American Bar 
A s s o c ia t io n , a n d  an y  ju r i s d ic t io n  to  w h ich  
R espondent has been adm itted, notice o f  a 'l trans­
fers to inactive status due to disability and all orders 
granting reinstatem ent.

(g) Reinstatement. No atto rney  transferred to 
disability inactive status under the provisions o f  this 
Rule may resum e active status until reinstated by 
o rder o f  the C ourt. Any attorney transferred to d is­
ability inactive status under the provisions o f  this 
Rule will be entitled  to apply for reinstatem ent to 
active status once a year, but initially not before one 
year from the date o f  the C ourt order transferring 
him  or her to  disability inactive status, or at such 
shorter intervals as the Court may direct in the order 
transferring the R espondent to inactive status or any 
m odification thereto.

T he application  will be granted by the C ourt 
upon a showing tha t the atto rney’s disability has 
been rem oved and  (s)he is fit to resum e the practice 
o f  law. U pon application, the C ourt may take or 
d irect any action it deems necessary to determ ine 
w hether the atto rney’s disability o r incapacity has 
been rem oved, including an o rder for an exam ina­
tion o f  the attorney by qualified medical an d /o r 
psychological experts that the C ourt may designate. 
In its d isc re tion , the C ourt m ay o rd er th a t the 
expense o f  the exam ination be paid by the attorney.

Prior to  reinstatem ent, the attorney m ust pay to 
the Bar, in cash o r by certified check, the full active 
m em bership fees du e  and owing the Association for 
the year in which (s)he is reinstated.

(h) Burden of Proof. In a proceeding seeking 
transfer o f  an attorney to disability  inactive status 
under this Rule, Bar Counsel will have the burden o f  
proving, by clear an d  convincing evidence, that the 
attorney should be so transferred. In a proceeding 
seeking an order o f  reinstatem ent to active status 
under this Rule, the same burden o f  proof will rest 
with the attorney.

(i) Waiver of Physician and Psychotherapist — 
Patient Privilege. The filing o f  an application for
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reinstati*ment bv an atto rney  transferred to d is­
ability inactive status because o f disability or inca­
pacity will be deem ed to constitu te a waiver o f  any 
physician and  p sycho therap ist-patien t privilege 
with respect to any treatm ent o f  the attorney during 
the period o f  his or her disability. The disabled a tto r­
ney will be required to disclose the nam e o f every 
psychiatrist, psychologist, physician, and  hospital or 
o ther institution by whom or in which the attorney 
has been exam ined or treated since his or her trans­
fer to disability inactive status. (S)he will furnish to 
the C ourt w ritten consent for each person or organi­
z a tio n  to  d iv u lg e  in fo rm a tio n  an d  reco rd s as 
requested by court-appointed m edical experts.

(Added by SCO 176 dated February 26. 1974; and 
rescinded and  reprom ulgated by SCO 614 effective 
January  1.1985; am ended by SCO 962 effective July 
15. 1989)

R u l e  3 1 .  Appointm ent of Trustee Counsel to
Protect C lient’s Interests.

(a) Appointment; Procedure. W henever an a tto r­
ney is deceased, has disappeared or abandoned the 
practice o f  law leaving a client m atter unattended, or 
been transferred to disability inactive status because 
o f  incapacity or disability (hereinafter “ unavailable 
a tto rney") and  no partner o f  the attorney or share­
holder in the professional corporation o f  which the 
unavailable attorney was an em ployee is known to 
exist. Bar Counsel will petition the superior court in 
the judicial district in which the unavailable a tto r­
ney m aintained an office for the appointm ent o f  
trustee counsel to  represent the interests o f  the 
unavailable attorney and  his or her clients. This 
petition will be m ade ex parte, will state the basis for 
its filing, and will state that the appoin tm ent o f  
trustee counsel is necessary for the protection o f  the 
unavailable attorney and his or her clients. The peti­
tion will be heard ex parte, unless the court other- 
ewise directs, a t the  earliest available tim e. Bar 
Counsel shall subm it to  the superior court the nam es 
o f  attorneys who have agreed to serve voluntarily as 
trustee  counsel. T he superio r co u rt shall m ake 
appropriate inquiries to ascertain that a volunteer 
attorney possesses qualifications suitable to perform 
the duties o f  trustee counsel. In the event there are 
no vo lunteer attorneys, the superio r court shall 
appoint a suitable attorney actively practicing law in 
the judicial district in which the unavailable a tto r­
ney m aintained hie o r her office. Only attorneys who 
m aintain errors and om issions insurance converage 
may be appointed as trustee counsel.

(b) Powers and Duties. The order granting the 
petition will grant the trustee counsel all the powers 
o f  a personal representative o f a deceased under the 
laws o f the State o f  Alaska insofar as the unavailable 
attorney’s practice is concerned. It will further direct 
the trustee counsel to

(1) notify prom ptly, by certified or registered 
matl, return  receipt requested, all clients being repre­
sented in pending m atters, other than litigation or 
adm inistrative proceedings, o f the basis for the entry 
o f  the order and o f  the need to seek legal advice from 
another attorney;

(2) notify prom ptly, by certified o r registered 
m ail, return  receipt requested, all clients who are 
involved in pending litigation o r adm inistra tive 
proceedings o f  the basis for the entry o f  the order and 
that they should prom ptly seek the substitution of 
another attorney;

(3) prom ptly inventory all o f  the open filesofthe 
unavailable attorney and, with respect to each open 
file, prepare a brief sum m ary o f each file to include 
nam e o f  client(s), nature o f  legal m atter, and status 
o f  legal m atter and an accounting o f  the costs and 
fees involved; and

(4) Trustee counsel shaH have the sam e authority 
to collect accounts receivables and assert the same 
claim s as the unavailable attorney would have. The 
notices required  in th is section o f the Rule will 
inform  clients

(A) o f  the lien o f  the unavailable attorney, or of 
the estate o f  the deceased attorney, on all his or her 
files;

(B) o f  the requirem ent that till transfers o f files 
require suitable arrangem ents regarding costs and 
fees;

(C) o f  the trustee counsel’s au thority  to arrange 
the paym ent o f  the costs and  fees by the clients of the 
unavailable attorney before any transfer o f  the files 
to substitu te counsel.

(5) render an  accounting o f  office, trust or other 
bank accounts.

(6) Trustee counsel will be bound by the attor- 
ney-client privilege w ith  respect to  client confi­
dences contained in the records o f  the unavailable 
attorney, except to the extent necessary to effect the 
order appointing him  o r her trustee counsel. The 
superior court shall issue an order staying any pend­
ing state court proceedings which the unavailable 
attorney was counsel o f  record for a period of time 
not to exceed 60 days. T he unavailable attorney shall 
rem ain attorney o f  record during the period of stay 
or until substitute counsel has entered  an appear­
ance, w hichever occurs first.

(c) Requirement of Bond. T he superior court 
may require the trustee counsel to post bond, condi­
tioned upon the faithful perform ance o f  his or her 
duties.

(d) Disposition of Assets. Any m onies or assets 
rem aining after the com pletion o f  the client matters, 
and after com pensation o f  trustee counsel, will be 
returned to the unavailable attorney or to his or her 
guardian. In the case o f  a deceased attorney any
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monies or assets remaining after the completion o f 
the client matters shall be returned to the per onal 
representati%e and trustee counsel shall apply for 
compensation under section (b).

(e) Force and Effect of Appointment. The powers 
and duties o f a trustee counsel are not affected by the 
appointment o f a guardian or personal represen­
tative or by any other rule or law o f the State.

(0  Reports to Bar Counsel. Trustee counsel 
appointed under this Rule will make written reports 
to Bar Counsei within six months o f the date o f the 
order appointing him or her as trustee, and every six 
months thereafter until completion o f his or her 
duties under this Rule. The report will state the 
progress made under Section (b) o f this Rule and the 
work to be accomplished within the next six month 
period.

(g) Compensation. *
(1) Any attorney serving as trustee counsel shall 

be entitled to compensation for reasonable fees and 
costs incurred in the performance o f duties set forth 
in this Rule. Trustee counsel may seek payment o f 
fees and costs from the estate o f the unavailable 
attorney. Such a bill for fees and costs must be 
approved by the court as reasonable.

(2) An attorney who serves as trustee counsel 
may substitute as counsel for a client o f the unavail­
able attorney after disclosure to the client that the 
client is free to select any attorney to substitute as 
counsel for the unavailable attorney and after 
obtaining the client’s consent to substitution.

(3) In the event that the estate o f the unavailable 
attorney is insufficient to compensate trustee coun­
sel. an attorney appointed to serve as trustee counsel 
may submit a claim to the Board o f Governors o f the 
Alaska Bar Association. Reasonable compensation 
shall be determined by the Board and will not exceed
S5.000.

(h) Discharge of Trustee: Destruction o f Files.
After completion o f his or her duties under this Rule, 
trustee counsel will submit a final report to the 
Court. The Court will review the report and will 
discharge the trustee. The trustee counsel will 
deliver to the Alaska Bar Association any files 
belonging to clients who cannot be located. The 
Alaska Bar Association will store the files for one 
year, after which time the Bar may exercise its dis­
cretion in maintaining or destroying the files.
(Added by SCO 176 dated February 26, 1974; 
amended by SCO 298 effective March 1, 1978; and 
Rinded and repromulgated by SCO 614 effective 
January I, 1985; amended by SCO 658 effective 
Mvch 1 S. 1986; by SCO 809 effective April 1,1987; 

by SCO 962 effective July 15. 1989)

C. M ISCELLANEOUS

R u le  3 2 .  Disposal of Flies.
(a) Disposal o f Files Concerning Deceased 

Attorney. Any time after the expiration o f five years 
from the death o f an attorney, Bar Counsel may 
destroy all files o f any discipline, disability, or 
reinstatement proceedings in which the deceased 
attorney was a Respondent unless, prior to destruc­
tion, the Board receives a request that the files not be 
destroyed. I f  the Board receives a request, it will 
grant the requesting party an opportunity to be 
heard to show cause why the files should not be 
destroyed. After hearing and review, the Board will 
enter an order as it deems appropriate.

(b) Disposal o f Dismissals. Any time after the 
expiration o f five years from the date o f dismissal. 
Bar Counsel may destroy all files ofany discipline or 
disability proceeding terminated by dismissal.

(c) Administrative Records, Bar Counsel will not 
destroy records maintained in accordance with Rule 
11(d).

(d) Compliance with Confidentiality. All orders 
entered by the Board under Section (a) o f this Rule, 
and proceedings in connection with the disposal o f 
files under Section (a) o f this Rule, will be consistent 
with the provisions o f Rules 21 and 30 with regard to 
public access.
(Added by SCO 176 dated February 26, 1974; and 
rescinded and repromulgated by SCO 614 effective 
January 1,1985; amended by SCO 962 effective July 
15, 1989)

R u le  3 3 .  Expenses.
Except as otherwise provided herein, the salaries 

o f Bar Counsel and staff will be paid by the Alaska 
Bar Association. The expenses and administrative 
costs incurred by Bar Counsel and staff hereunder, 
and the expenses and administrative costs o f the 
Board and o f Hearing Committees will be paid by 
the Court.
(Added by SCO 176 dated February 26, 1974; and 
rescinded and repromulgated by SCO 614 effective 
January 1,1935; amended by SCO 962 effective July 
15, 1989)

R u le  3 3 .1 .  Disciplinary and Disability 
Matters Take Precedence.

Disciplinary and disability matters take prece­
dence over all other matters before any court or 
administrative agency in this State, unless otherwise 
ordered by a justice o f the Court for good cause 
shown. Upon the filing o f an affidavit stating the 
existence o f a pending disciplinary or disability mat­
ter, any judge o f any court in this State, and any
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hearing officer or other person responsible for the 
conduct o f  any administrative proceeding in the 
State, will take action necessary to effect the require­
ments o f  this Rule. The Respondent or his or her 
attorney. Bar Counsel, any member o f an Area Divi­
sion. and any memberofthe Board will haveauthor- 
ity to file such affidavit.
(Added by SCO 614 effective January 1, 1985; 
amended by SCO 962 effective July 15. 1989)

R u le  3 3 .2 .  Effective Dates.

These Rules will take effect January 1.1985. Rule 
21 will only apply to those forc.al proceedings filed 
after the effective date o f these Rules.
(Added by SCO 614 effective January 1. 1985)
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I. PREFACE

A .  B a c k g r o u n d
In 1979, the American Bar Association published the Standards for Lawyer Discipline and Disability Pro­
ceedings. ' That book was a result of work by the Joint Committee on Professional Discipline of the Ameri­
can Bar Association. The Joint Committee was composed of members of the Judicial Administration Divi­
sion and the Standing Committee on Professional Discipline of the American Bar Association. The task of 
the Joint Committee was to prepare standards for enforcement of discipline in the legal community.

The 1979 standards have been most helpful, and have been used by numerous jurisdictions as a 
frame of reference against which to compare their own disciplinary systems. Many jurisdictions have 
modified their procedures to comport with these suggested standards, and the Standing Committee on 
Professional Discipline of the American Bar Association has assisted state disciplinary systems in evaluat­
ing their programs in light of the approved standards.

It became evident that additional analysis was necessary in one important area— that of appropriate 
sanctions for lawyer misconduct. The American Bar Association Standards for Lawyer Discipline and Dis­
ability Proceedings (hereinafter "Standards for Lawyer Discipline") do not attempt to recommend the 
type of disciplino to be imposed in any particular case. The Standards merely state that the discipline to be 
imposed "should depend upon the facts and circumstances of the case, should be fashioned in light of 
the purpose of lawyer discipline, and may take into account aggravating or mitigating circumstances" 
(Standard 7.1).

For lawyer discipline to be truly effective, sanctions must be based on clearly developed standards. 
Inappropriate sanctions can undermine the goals of lawyer discipline: sanctions which are too lenient fail 
to adequately deter misconduct and thus lower public confidence in the profession; sanctions which are 
too onerous may impair confidence in the system and deter lawyers from reporting ethical violations on 
the part of other lawyers. Inconsistent sanctions, either within a jurisdiction or among jurisdictions, cast 
doubt on the efficiency and the basic fairness of all disciplinary systems.

As an example of this problem of inconsistent sanctions, consider the range in levels of sanctions 
imposed for a conviction for failure to file federal income taxes. In one jurisdiction, in 1979, a lawyer who 
failed to file income tax returns for one year was suspended for one year,2 while, in 1980. a lawyer who 
failed to file income tax returns for two years was merely censured.5 Within a two-year period, the sanctions 
imposed on lawyers who converted their clients' funds included disbarment,J suspension,5 and censure.5 
The inconsistency of sanctions imposed by different jurisdictions for the same misconduct is even greater.

An examination of these cases illustrates the need for a comprehensive system of sanctions. In many 
cases, different sanctions are imposed for the same acts of misconduct, and the courts rarely provide any 
explanation for the selection of sanctions. In other cases, the courts may give reasons for their decisions, 
but their statements are too general to be useful. In still other cases, the courts may list specific factors to 
support a certain result, but they do not state whether these factors must be considered in every discipline 
case, nor do they explain whether these factors are entitled to equal weight.

The Joint Committee on Professional Sanctions (hereinafter "Sanctions Committee") was formed to 
address these problems by formulating standards to be used in imposing sanctions for lawyer miscon­
duct. The Sanctions Committee was composed of members from the Judicial Administration Division and 
the Standing Committee on Professional Discipline. The mandate given was ambitious: the Committee 
was to examine the current range of sanctions imposed and to formulate standards for the imposition of 
appropriate sanctions.

In addressing this task, the Sanctions Committee recognized lhat any proposed standards should 
serve as a m odel which sets torth a comprehensive system of sanctions, but which leaves room for flexibil­
ity and creativity in assigning sanctions in particular cases of lawyer misconduct. These standards are 
designed to promote thorough, rational consideration of all factors relevant to imposing a sanction in an 
individual case. The standards attempt to ensure that such factors are given appropriate weight in light of 
the stated goals of lawyer discipline, and that only relevant aggravating and mitigating circumstances are
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considered at the appropriate time. Finally, the standards should help achieve the degree of consistency 
in the imposition of lawyer discipline necessary for fairness to the public and the bar.

While these standards will improve the operation of lawyer discipline systems, there is an additional 
factor which, though not the focus of this report, cannot be overlooked. In discussing sanctions for lawyer 
misconduct, this report assumes that all instances of unethical conduct will be brought to the attention of 
the disciplinary system. Experience indicates that such is not the case. In 1970, the ABA Special Commit­
tee on Evaluation of Disciplinary Enforcement (the Clark Committee), was charged with the responsibility 
for evaluating the effectiveness of disciplinary enforcement systems. The Clark Committee concluded that 
one of the most significant problems in lawyer discipline was the reluctance of lawyers and judges to re­
port misconduct.' That same problem exists today. It cannot be emphasized strongly enough that lawyers 
and judges must report unethical conduct to the appropriate disciplinary agency." Failure to render such 
reports is a disservice to the public and the legal profession.

Judges in particular should be reminded of their obligation to report unethical conduct to the disci­
plinary agencies. Under the ABA Code of Judicial Conduct, a judge is obligated to “take or initiate appro­
priate disciplinary measures against a judge or lawyer for unprofessional conduct of which the judge may 
become aware."’ Frequently, judges take the position that there is no such need and that errant behavior 
of lawyers can be remedied solely by use of contempt proceedings and other alternative means. It must 
be emphasized that the goals of lawyer discipline are not properly and fully served if the judge who ob­
serves unethical conduct simply deals with it on an ad hoc basis. It may be proper and wise for a judge to 
use contempt powers in order to assure that the court maintains control of the proceeding and punishes a 
lawyer for abusive or obstreperous conduct in the court's presence. However, the lawyer discipline sys­
tem is in addition to and serves purposes different from contempt powers and other mechanisms available 
to the judge. Only if all lawyer misconduct is in fact reported to the appropriate disciplinary agency can the 
legal profession have confidence that consistent sanctions are imposed for similar misconduct.

Consistency of sanctions depends on reporting of other types as well! The American Bar Association 
Center for Professional Responsibility has established a "National Discipline Data Bank" which collects 
statistics on the nature of ethical violations and sanctions imposed in lawyer discipline cases in all jurisdic­
tions. The information available from the data bank is only as good as the reports which reach it. It is vital 
that the daf'i bank promptly receive complete, accurate and detailed information with regard to all disci­
pline cases.

Finally, the purposes of lawyer sanctions can best be served, and the consistency of those sanctions 
enhanced, if courts and disciplinary agencies throughout the country articulate the reasons for sanctions 
imposed. Courts of record that impose lawyer discipline do a valuable service to the legal profession and 
the public when they issue opinions in lawyer discipline cases that explain the imposition of a specific 
sanction. The effort of the Sanctions Committee was made easier by the well-reasoned judicial opinions 
that were available. At the same time, the Sanctions Committee was frustrated by the fact that many juris­
dictions do not publish lawyer discipline decisions, and that even published decisions are often summary 
in nature, failing to articulate the justification for the sanctions imposed.

B .  M e t h o d o l o g y
The Standards for Lawyer Sanctions have been developed after an examination of all reported law­

yer discipline cases from 1980 to June, 1984, where public discipline was imposed.'3 In addition, eight 
jurisdictions, which represent a variety of disciplinary systems as well as diversity in geography and popu­
lation size, were examined in depth. In these jurisdictions— Arizona, California, the District of Columbia. 
Florida, Illinois, New Jersey, North Dakota, and Utah— all published disciplinary cases from January 1974 
through June 1984 were analyzed. In each case, data were collected concerning the type of offense, the 
sanction imposed, the policy considerations identified, and aggravating or mitigating circumstances 
noted by the court.'

These data were examined to identify the patterns that currently exist among courts imposing sanc­
tions and the policy considerations that guide the courts. In general, the courts were consistent in identify­



ing the following policy considerations' protecting the public, ensuring the administration of justice, and 
maintaining the integrity of the profession. In the words of the California Supreme Court:' The purpose of a 
disciplinary proceeding is not punitive but to inquire into the fitness of the lawyer to continue in that capac­
ity for the protection of the public, the courts, and the legal profession." ‘ However, the courts failed to 
articulate any theoretical framework for use in imposing sanctions.

In attempting to develop such a framework, the Sanctions Committee considered a number of op­
tions. The Committee considered the obvious possibility of identifying each and every type of misconduct 
in which a lawyer could engage, then suggesting either a recommended sanction or a range of recom­
mended sanctions to deal with that particular misconduct. The Sanctions Committee unanimously re­
jected that option as being both theoretically simplistic and administratively cumbersome.1

The Sanctions Committee next considered an approach that dealt with general categories of lawyer 
misconduct and applied recommended sanctions to those types of misconduct depending on whether or 
not— and to what extent— the misconduct resulted from intentional or malicious acts of the lawyer. There is 
some merit in that approach: certainly, the intentional or unintentional conduct of the lawyer is a relevant 
factor. Nonetheless, that approach was also abandoned after the Sanctions Committee carefully re­
viewed the purposes of lawyer sanctions. Solely focusing on the intent of the lawyer is not sufficient, and 
proposed standards must also consider the damage which the lawyer's misconduct causes to the client, 
the public, the legal system, and the profession. An approach which looked or.ly at the extent of injury was 
also rejected as being too narrow.

The Committee adopted a model that looks first at the ethical duty and to whom it is owed, and then at 
the lawyer's mental state and the amount of injury caused by the lawyer's misconduct. (See Theoretical 
Framework, p. 5, for a detailed discussion of this approach.) Thus, one will look in vain for a section of this 
report which recommends a specific sanction for, say, improper contact with opposing parties who are 
represented by counsel [Rule 4.2/DR 7-104(A)(1)],1 or for any other specific misconduct. What one will 
find, however, is an organizational framework that provides recommendations as to the type of sanction 
that should be imposed based on violations of duties owed to clients, the public, the legal system, and the 
profession.

To provide support for this approach, the Sanctions Committee has offered as much specific data 
and guidance as possible from reported cases.5 Thus, with regard to each category of misconduct, the 
report provides the following:

— discussion of what types of sanctions have been imposed for similar misconduct in reported 
cases:

--discussion of policy reasons which are articulated in reported cases to support such sanctions: 
and,

— finally, a recommendation as to the level of sanction imposed for the given misconduct, absent 
aggravating or mitigating circumstances.

While it is recognized that any individual case may present aggravating or mitigating factors which 
would lead to the imposition of a sanction different from that recommended, these standards present a 
model which can be used initially to categorize misconduct and to identify the appropriate sanction. The 
decision as to the effect of any aggravating or mitigating factors should come only after this initial determi­
nation of the sanction.

The Sanctions Committee also recognized that the imposition of a sanction of suspension or disbar­
ment does not conclude the matter. Typically, disciplined lawyers will request reinstatement or readmis- 
sion. While this report does not include an in-depth study of reinstatement and readmission cases, a gen­
eral recommendation concerning standards for reinstatement and readmission appears as Standard 
2.10.



II. THEORETICAL FRAMEWORK
These standards are based on an analysis of the nature of the professional relationship. Historically, being 
a member of a profession has meant that an individual is some type of expert, possessing knowledge of 
high instrumental value such that the members of the community give the professional the power to make 
decisions lor them. In the legal profession, the community has allowed the profession the right of self­
regulation. Ac stated in the Preamble to the ABA Model Rules of Professional Conduct (hereinafter 
"Model Rules"), "(t)he legal profession's relative autonomy carries with it special responsibilities of self- 
government. The profession has a responsibility to assure that its regulations are conceived in the public 
interest and not m furtherance of parochial or self-interested concerns of the bar."'8

This view of the professional relationship requires lawyers to observe the ethical requirements that 
are set out in the Model Rules (or applicable standard in the jurisdiction where the lawyer is licensed). 
While the Model Rules define the ethical guidelines for lawyers, they do not provide any method for as­
signing sanctions for ethical violations. The Committee developed a model which requires a court impos­
ing sanctions to answer each of the following questions:

(1) What ethical duty did the lawyer violate? (A duty to a client, the public, the legal system, or the 
profession?)

(2) What was the lawyer's mental state? (Did the lawyer act intentionally, knowi. igly, or negligently?)
(3) What was the extent of the actual or potential injury caused by the lawyer s misconduct? (Was 

there a serious or potentially serious injury?) and
(4) Are there any aggravating or mitigating circumstances?

In determining the nature of the ethical duty violated, the standards assume that the most important 
ethical duties are those obligations which a lawyer owes to clients. These include:

(a) the duty of loyalty whicl i (in the terms of the Model Rules and Code of Professional Responsibility) 
includes the duties to:
(i) preserve the property of a client [Rule 1.15/DR9-102],
(ii) maintain client confidences [Rule 1.6/DR4-101 ], and
(in) avoid conflicts of interest (Rules 1.7 through 1.13,2.2.3.7,5.4(c) and 6.3/DR5-101 through 

DR 5-105, DR9-101];
(b) the duty of diligence [Rules 1.2, 1.3,1 4/DR6-101 (A)(3));
(c) the duty of com petence [Rule 1.1/DR6-101(A)(1)&(2)]; and
(d) the duty of candor [Rule 8.4(c)/DR 1-102(A)(4) & DR7-101 (A)(3)],

In addition to duties owed to clients, the lawyer also owes duties to the general public. Members of the 
public are entitled to be able to trust lawyers to protect their property, liberty, and their lives. The commu­
nity expects lawyers to exhibit the highest standards of honesty and integrity, and lawyers have a duty not 
to engage in conduct involving dishonesty, fraud, or interference with the administration of justice [Rules
8.2. 8.4(b)&(c)/DR 1-102(A)(3)(4)&(5), DR 8-101 through DR 8-103, DR 9-101(c)].

Lawyers also owe duties to the legal system. Lawyers are officers of the court, and must abide by the 
rules of substance and procedure which shape the administration of justice. Lawyers must always operate 
within the bounds of the law, and cannot create or use false evidence, or engage in any other illegal or 
improper conduct [Rules 3.1 through 3.6, 3.9, 4.1 through 4.4. 8.2, 8.4(d)(e)&(f)/DR7-102 through DR7- 
110],

Finally, lawyers owe duties to the legal profession. Unlike the obligations mentioned above, these 
duties are not inherent in the relationship between the professional and the community. These duties do 
not concern the lawyer's basic responsibilities in representing clients, serving as an officer of the court, or 
maintaining the public trust, but include other duties relating to the profession. These ethical rules con­
cern:

(a) restrictions on advertising and recom m ending employment [Rules 7.1 through 7.5/DR2-101 
through 2-104];

(b) fees [Rules 1.5. 5.4 and 5.6/DR2-106, DR2-107. and DR3-102];
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(c) assisting unauthorized practice [Rule 5.5/DR3-101 through DR3-103);
(d) accepting, declin ing, or term inating representation [Rules 1.2. 1.14. 1.16/DR2-110): and
(e) maintaining the integrity o f the profession [Rules 8.1&8.3/DR1-101 and DR 1-103).
The mental states used m  this model are defined as follows. The most culpable mental state is that of 

intent, when ttie lawyer acts with the conscious objective or purpose to accomplish a particular result. The 
next most culpable mental state is that of knowledge, when the lawyer acts with conscious awareness of 
the nature or attendant circumstances of his or her conduct both without the conscious objective or pur­
pose to accomplish a particular result. The least culpable mental state is negligence, when a lawyer fails to 
be aware of a substantial risk that circumstances exist or that a result will follow, which failure is a deviation 
from the standard of care that a reasonable lawyer would exercise in the situation.

The extent of the In jury is defined by the type of duty violated and the extent of actual or potential 
harm. For example, in a conversion case, the injury is determined by examining Ihe extent of the client's 
actual or potential loss. In a case where a lawyer tampers with a witness, the injury is measured by evaluat­
ing the level of interference or potential interference with the legal proceeding. In this model, the standards 
refer to various levels of injury: "serious injury." "injury," and "little or no injury." A reference to "injury" 
alone indicates any level of injury greater than "little or no" injury.

As an example of how this model works, consider two cases of conversion of a client's property. After 
concluding that the lawyers engaged in ethical misconduct, it is necessary to determine what duties were 
breached. In these cases, each lawyer breached the duty of loyalty owed to clients. To assign a sanction, 
however, it is necessary to go further, and to examine each lawyer's mental state and the extent of the 
injuries caused by the lawyers' actions.

In the first case, assume that the client gave the lawyer $100 as an advance against the costs of 
investigation. The lawyer took the money, deposited it in a personal checking account, and used it for 
personal expenses. In this case, where the lawyer acted intentionally and the client actually suffered an 
injury, the most severe sanction— disbarment— would be apropriate.

Contrast this with the case of a second lawyer, whose client delivered $100 to be held in a trust ac­
count. The lawyer, in a hurry to get to court, neglected to inform the secretary what to do with these funds 
and they were erroneously deposited into the lawyer's general office account. When the lawyer needed 
additional funds he drew against the general account. The lawyer discovered the mistake, and immedi­
ately replaced the money. In this case, where there was no actual injury and a potential for only minor 
injury, and where the lawyer was merely negligent, a less serious sanction should be imposed. The appro­
priate sanction would be either reprimand or admonition.

In each case, after making the initial determination as to the appropriate sanction, the court would 
then consider any relevant aggravating or m itigating factors (Standard 9). For example, the presence of 
aggravating factors, such as vulnerability of the victim or refusal to comply with an order to appear before 
the disciplinary agency, could increase the appropriate sanction. The presence of mitigating factors, such 
as absence of prior discipline or inexperience in the practice of law, could make a lesser sanction appro­
priate.

While there may be particular cases of lawyer misconduct that are not easily categorized, the stan­
dards are not designed to propose a specific sanction for each of the myriad of fact patterns in cases of 
lawyer misconduct. Rather, the standards provde a theoretical framework to guide the courts in imposing 
sanctions. The ultimate sanction imposed will depend on the presence of any aggravating or mitigating 
factors in that particular situation. The standards thus are not analogous to criminal determinate senten­
ces, but are guidelines which give courts the flexibility to select the appropriate sanction in each particular 
case of lawyer misconduct.

The standards do not account for multiple charges of misconduct. The ultimate sanction imposed 
should at least be consistent with the sanction for the most serious instance of misconduct among a num­
ber of violations: it might well be and generally should be greater than the sanction for the most serious 
misconduct. Either a pattern of misconduct or multiple instances of misconduct should be considered as 
aggravating fauors (see Standard 9.22).



III. STANDARDS FOR IMPOSING LAWYER SANCTIONS:
BLACK LETTER RULES

For reference purposes, a list of the black letter rules is set out below. The entire report, with commentary 
on each rule, begins on p. 17.

D e f i n i t i o n s
"Injury" is harm to a client, the public, the legal system, or the profession which results from a law­

yer's misconduct. The level of injury can range from "serious" injury to "little or no" injury; a reference to 
"injury" alone indicates any level of injury greater than "little or no" injury.

“Intent" is (he conscious objective or purpose to accomplish a particular result.
"Knowledge" is the conscious awareness of the nature or attendant circumstances of the conduct 

but without the conscious objective or purpose to accomplish a particular result.
"Negligence" is the failure of a lawyer to heed a substantial risk that circumstances exist or that a 

result will follow, which failure is a deviation from the standard of care that a reasonable lawyer would 
exercise in the situation.

“Potential injury" is the harm to a client, the public, the legal system or the profession that is reasona­
bly foreseeable at the time of the lawyer's misconduct, and which, but for some intervening factor or 
event, would probably have resulted from the lawyer's misconduct.

A .  P u r p o s e  a n d  N a t u r e  o f  S a n c t i o n s

1.1 Purpose of Lawyer Discipline Proceedings
The purpose of lawyer discipline proceedings is to protect the public and the administration of 

justice from lawyers who have not discharged, will not discharge, or are unlikely properly to discharge 
their professional duties to clients, the public, the legal system, and the legal profession.

1.2 Public Nature o f Lawyer Discipline Proceedings
Ultimate disposition of lawyer discipline should be public in cases of disbarment, suspension,

' and reprimand. Only in cases of minor misconduct, when there is little or no injury to a client, the 
public, the legal system, or the profession, and when there is little likelihood of repetition by the lawyer, 
should private discipline be imposed.

1.3 Purpose of These Standards
These standards are designed for use in imposing a sanction or sanctions following a determina­

tion by clear and convincing evidence that a member of the legal profession has violated a provision of 
the Model Rules of Professional Conduct (or applicable standard under the laws of the jurisdiction 
where the proceeding is brought). Descriptions in these standards of substantive disciplinary offenses 
are not intended to create grounds for determining culpability independent of the Model Rules. The 
Standards constitute a model, setting forth a comprehensive system for determining sanctions, per­
mitting flexibility and creativity in assigning sanctions in particular cases of lawyer misconduct. They 
are designed to promote: (1) consideration of all factors relevant to imposing the appropriate level of 
sanction in an individual case; (2) consideration of the appropriate weight of such factors in light of the 
stated goals of lawyer discipline: (3) consistency in the imposition of disciplinary sanctions for the 
same or similar offenses within and among jurisdictions.

B .  S a n c t i o n s

2.1 Scope
A disciplinary sanction is imposed on a lawyer upon a finding or acknowledgement that the lawyer 

has engaged in professional misconduct.
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2.2 Disbarment
Disbarment terminates the individual's status as a lawyer. Where disbarment is not permanent, 

procedures should be established for a lawyer who has been disbarred to apply for readmission, pro­
vided that:

(1) no application should be considered for five years from the effective date of disbarment; and
(2) the petitioner must show by clear and convincing evidence:

(a) successful completion of the bar examination, and
(b) rehabilitation and fitness to practice law.

2.3 Suspension
Suspension is the removal of a lawyer from the practice of law for a specified minimum period of 

time. Generally, suspension should be for a period of time oqual to or greater than six months, but in 
no event should the time period prior to application for reinstatement be more than three years. Proce­
dures should be established to allow a suspended lawyer to apply for reinstatement, but a lawyer who 
has been suspended should not be permitted to return to practice until he has completed a reinstate­
ment process demonstrating rehabilitation and fitness to practice law.

2.4 Interim Suspension
Interim suspension is the temporary suspension of a lawyer from the practice of law pending im­

position of final discipline. Interim suspension includes:

(a) suspension upon conviction of a "serious crime" or,
(b) suspension when the lawyer's continuing conduct is or is likely to cause immediate and seri­

ous injury to a client or the public.

2.5 Reprimand
Reprimand, also known as censure or public censure, is a form of public discipline which declares 

the conduct of the lawyer improper, but does not limit the lawyer’s right to practice.

2.6 Admonition
Admonition, also known as private reprimand, is a form of non-public discipline which declares 

the conduct of the lawyer improper, but does not limit the lawyer's right to practice.

2.7 Probation
Probation is a sanction that allows a lawyer to practice law under specified conditions. Probation 

can be imposed alone or in conjunction with a reprimand or an admonition; probation can also be 
imposed as a condition of readmission or reinstatement.

2.8 Other Sanctions and Remedies
Other sanctions and remedies which may be imposed include:
(a) restitution,
(b) assessment of costs,
(c) limitation upon practice,
(d) appointment of a receiver,
(e) requirement that the lawyer take the bar examination or professional responsibility examina­

tion,
(0 requirement that Ihe lawyer attend continuing education courses, and
(g) other requirements that the state's highest court or disciplinary board deems consistent with 

the purposes of lawyer sanctions.
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2.9 Reciprocal Discipline
Reciprocal discipline is the imposition of a disciplinary sanction on a lawyer who has been disci­

plined in another jurisdiction.

2.10 Readmission and Reinstatement
In jurisdictions where disbarment is not permanent, procedures should be established to allow a 

disbarred lawyer to apply for readmission. Procedures should be established to allow a suspended 
lawyer to apply for reinstatement.

C. F A C T O R S  TO B E  CONSIDERED IN IMPOSING SANCTIONS

3.0 Generally
In imposing a sanction after a finding of lawyer misconduct, a court should consider the following 

factors:
(a) the duty violated;
(b) the lawyer's mental state;
(c) the potential or actual injury caused by the lawyer’s misconduct; and
(d) the existence of aggravating or mitigating factors.

4.0 Violations o f Duties Owed to Clients
4.1 Failure to Preserve the Client’s Property

Absent aggravating or mitigating circumstances, upon application of the factors set out in 3.0, the 
following sanctions are generally appropriate in cases involving the failure to preserve client property:

4.11 Disbarment is generally appropriate when a lawyer knowingly converts client property and 
causes injury or potential injury to a client.

4.12 Suspension is generally appropriate when a lawyer knows or should know that he is dealing 
improperly with client property and causes injury or potential injury to a client.

4.13 Reprimand is generally appropriate when a lawyer is negligent in dealing with client prop­
erty and causes injury or potential injury to a client.

4.14 Admonition is generally appropriate when a lawyer is negligent in dealing with client prop­
erty and causes little or no actual or potential injury to a client.

4.2 Failure to Preserve the Client’s Confidences
Absent aggravating or mitigating circumstances, upon application of the factors set out in 3.0, the 

following sanctions are generally appropriate in cases involving improper revelation of information 
relating to representation of a client:

4.21 Disbarment is generally appropriate when a lawyer, with the intent to benefit the lawyer or 
another, knowingly reveals information relating to representation of a client not otherwise 
lawfully permitted to be disclosed, and this disclosure causes injury or potential injury to a 
client.

4.22 Suspension is generally appropriate when a lawyer knowingly reveals information relating 
to the representation of a client not otherwise lawfully permitted to be disclosed, and this 
disclosure causes injury or potential injury to a client.

4.23 Reprimand is generally appropriate when a lawyer negligently reveals information relating 
to representation of a client not otherwise lawfully permitted to be disclosed and this disclo­
sure causes injury or potential injury to a client.

4.24 Admonition is generally appropriate when a lawyer negligently reveals information relating 
to representation of a client not otherwise lawfully permitted to be disclosed and this disclo­
sure causes little or no actual or potential injury to a client.
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4.3 Failure to Avoid Conflicts o f Interest
Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases involving conflicts of interest:

4.31 Disbarment is generally appropriate when a lawyer, without the informed consent of cli­
ents):
(a) engages in representation of a client knowing that tho lawyer's interests are adverse to 

the client’s with the intent to benefit the lawyer or another, and causes serious or po­
tentially serious injury to the client; or

(b) simultaneously represents clients that the lawyer knows have adverse interests with 
the intent to benefit the lawyer or another, and causes serious or potentially serious 
injury to a client; or

(c) represents a client in a matter substantially related to a matter in which the interests of 
a present or former client are materially adverse, and knowingly uses information re­
lating to the representation of a client with the intent to benefit the lawyer or another, 
and causes serious or potentially serious injury to a client.

4.32 Suspension Is generally appropriate when a lawyer knows of a conflict of interest and does 
not fully disclose to a client the possible effect of that conflict, and causes injury cr potential 
injury to a client.

4.33 Reprimand is generally appropriate when a lawyer is negligent in determining whether the 
representation of a client may be materially affected by the lawyer’s own interests, or 
whether the representation will adversely affect another client, and causes injury or poten­
tial injury to a client.

4.34 Admonition is generally appropriate when a lawyer engages in an isolated instance of negli­
gence in determining whether the representation of a client may bo materially affected by 
the lawyer's own interests, or whether the representation will adversely affect another cli­
ent, and causes little or no actual or potential injury to a client.

4.4 Lack o f Diligence
Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases involving a failure to act with rea­
sonable diligence and promptness in representing a client:

4.41 Disbarment is generally appropriate when:
(a) a lawyer abandons the practice and causes serious or potentially serious injury to a cli­

ent; or
(b) a lawyer knowingly fails to perform services for a client and causes serious or potentially 

serious injury to a client; or
(c) a lawyer engages in a pattern of neglect with respect to client matters and causes seri­

ous or potentially serious injury to a client.

4.42 Suspension is generally appropriate when;
(a) a lawyer knowingly fails to perform services for a die )t and causes injury or potential 

injury to a client, or
(b) a lawyer engages in a pattern of neglect and causes injury or potential injury to a client.

4.43 Reprimand is generally appropriate when a lawyer is negligent and does not act with rea­
sonable diligence in representing a client, and causes injury or potential injury to a client.

4.44 Admonition is generally appropriate when a lawyer is negligent and does not act with rea­
sonable diligence in representing a client, and causes little or no actual or potential injury to 
a client.



4.5 Lack of Competence
Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases involving failure to provide compe­
tent representation to a client:

4.51 Disbarment is generally appropriate when a lawyer’s course of conduct demonstrates that 
the lawyer does not understand the most fundamental legal doctrines or procedures, and 
the lawyer's conduct causes injury or potential injury to a client.

4.52 Suspension is generally appropriate when a lawyer engages in an area of practice in which 
the lawyer knows he or she is not competent, and causes injury or potential injury to a client.

4.53 Reprimand is generally appropriate when a lawyer:
(a) demonstrates failure to understand relevant legal doctrines or procedures and causes 

injury or potential injury to a client; or
(b) is negligent in determining whether he or she is competent to handle a legal matter and 

causes injury or potential injury to a client.

4.54 Admonition is generally appropriate when a lawyer engages in an isolated instance of negli­
gence in determining whether he or she is competent to handle a legal matter, and causes 
little or no actual or potential injury to a client.

4.6 Lack o f Candor
Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases where the lawyer engages in 
fraud, deceit, or misrepresentation directed toward a client:

4.61 Disbarment is generally appropriate when a lawyer knowingly deceives a client with the in­
tent to benefit the lawyer or another, and causes serious injury or potential serious injury to 
a client.

4.62 Suspension is generally appropriate when a lawyer knowingly deceives a client, and 
causes injury or potential injury to the client.

4.63 Reprimand is generally appropriate when a lawyer negligently fails to provide a client with 
accurate or complete information, and causes injury or potential injury to the client.

4.64 Admonition is generally appropriate when a lawyer engages in an isolated instance of negli­
gence in failing to provide a client with accurate or complete information, and causes little or 
no actual or potential injury to the client.

5.0 Violations o f Duties Owed to the Public
5.1 Failure to Maintain Personal Integrity

Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­
dard 3.G, the following sanctions are generally appropriate in cases involving commission of a criminal 
act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other 
respects, or in cases with conduct involving dishonesty, fraud, deceit, or misrepresentation:

5.11 Disbarment is generally appropriate when:
(a) a lawyer engages in serious criminal conduct, a necessary element of which includes 

intentional interference with the administration of justice, false swearing, misrepresen­
tation, fraud, extortion, misappropriation, or theft; or the sale, distribution or importation 
of controlled substances; or the intentional killing nf another; or an attempt or conspir­
acy or solicitation of another to commit any of these offenses; or

(b) a lawyer engages in any other intentional conduct involving dishonesty, fraud, deceit, or 
misrepresentation that seriously adversely reflects on the lawyer’s fitness to practice.

5.12 Suspension is generally appropriate when a lawyer knowingly engages in criminal conduct
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which does not contain the elements listed in Standard 5.11 and that seriously adversely 
reflects on the lawyer’s fitness to practice.

5.13 Reprimand is generally appropriate when a lawyer knowingly engages in any other conduct 
that involves dishonesty, fraud, deceit, or misrepresentation and that adversely reflects on 
the lawyer's fitness to practice law.

5.14 Admonition is generally appropriate when a lawyer engages in any other conduct that re­
flects adversely on the lawyer’s fitness to practice law-

5.2 Failure to Maintain the Public Trust
Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases involving public officials who en­
gage in conduct that is prejudicial to tho administration of justice or who state or imply an ability to 
influence improperly a government agency or official:

5.21 Disbarment is generally appropriate when a lawyer in an official or governmental position 
knowingly misuses the position with the intent to obtain a significant benefit or advantage 
for himself or another, or with the intent to cause serious or potentially serious injury to a 
party or to the integrity of the legal process.

5.22 Suspension is generally appropriate when a lawyer in an official or governmental position 
knowingly fails to follow proper procedures or rules, and causes injury or potential injury to a( 
party or to the integrity of the legal process.

5.23 Reprimand is generally appropriate when a lawyer in an official or governmental position, 
negligently fails to follow proper procedures or rules, and causes injury or potential injury to 
a party or to the integrity of the legal process.

5.24 Admonition is generally appropriate when a lawyer in an official or governmental position 
engages in an isolated instance of negligence in not following proper procedures or rules, 
and causes little or no actual or potential injury to a party or to the integrity of the legal pro­
cess.

6.0 Violations o f Duties Owed to the Legal System
6.1 False Statements, Fraud, and Misrepresentation

Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­
dard 3.0, the following sanctions are generally appropriate in cases involving conduct that is prejudi­
cial to the administration of justice or that involves dishonesty, fraud, deceit, or misrepresentation to a 

court:

6.11 Disbarment is generally appropriate when a lawyer, with the intent to deceive the court, 
makes a false statement, submits a false document, or improperly withholds material infor­
mation, and causes serious or potentially serious injury to a party, or causes a significant or 
potentially significant adverse effect on the legal proceeding.

6.12 Suspension is generally appropriate when a lawyer knows that false statements or docu­
ments are being submitted to the court or that material information is improperly being with­
held, and takes no remedial action, and causes injury or potential injury to a party to the 
legal proceeding, or causes an adverse or potentially adverse effect on the legal proceed­
ing.

6.13 Reprimand is generally appropriate when a lawyer is negligent either in determining 
whether statements or documents are false or in taking remedial action when material infor­
mation is being withheld, and causes injury or potential injury to a party to the legal proceed­
ing, or causes an adverse or potentially adverse effect on the legal proceeding.

6.14 Admonition is generally appropriate when a lawyer engages in an isolated instance of ne­
glect in determining whether submitted statements or documents are false or in failing to
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disclose material information upon learning of its falsity, and causes little or no actual or 
potential injury to a party, or causes little or no adverse or potentially adverse effect on the 
legal proceeding.

6.2 Abuse o f the Legal Process
Absent aggravating or mitigating circumstances, upon application of the f ictors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases nvolving failure to expedite litiga­
tion or bring a meritorious claim, or failure to obey any obligation under the rules of a tribunal except for 
an open refusal based on an assertion that no valid obligation exists:

6.21 Disbarment is generally appropriate when a lawyer knowingly violates a court order or rule 
with the intent to obtain a benefit for the lawyer or another, and causes serious injury or 
potentially serious injury to a party or causes serious or potentially serious interference with 
a legal proceeding.

6.22 Suspension is generally appropriate when a lawyer knows that he or she is violating a court 
order or rule, and causes injury or potential injury to a client or a party, or causes interfer­
ence or potential interference with a legal proceeding.

6.23 Reprimand is generally appropriate when a lawyer negligently fails to comply with a court 
order or rule, and causes injury or potential injury to a client or other party, or causes inter­
ference or potential interference with a legal proceeding.

6.24 Admonition is generally appropriate when a lawyer engages in an isolated instance of negli­
gence in complying with a court order or rule, and causes little or no actual or potential injury 
to a party, or causes little or no actual or potential interference with a legal proceeding.

6.3 Improper Communications with Individuals in the Legal System
Absent aggravating or mitigating circumc' vices, upon application of the factors set out in Stan­

dard 3.0, the fallowing sanctions are generally appropriate in cases involving attempts to influence a 
judge, jurr . jspective juror or other official by means prohibited by law:

6.31 Disbarment is generally appropriate when a lawyer:
(a) intentionally tampers with a witness and causes serious or potentially serious injury to a 

party, or causes significant or potentially significant interference with the outcome of 
the legal proceeding; or

(b) makes an ex parte communication with a judge or juror with intent to affect the outcome 
of the proceeding, and causes serious or potentially serious injury to a party, or causes 
significant or potentially significant interference with the outcome of the legal proceed­
ing; or

(c) improperly communicates with someone in the legal system other than a witness, 
judge, or juror with the intent to influence or affect the outcome of the proceeding, and 
causes significant or potentially significant interference with the outcome of the legal 
proceeding.

6.32 Suspension is generally appropriate when a lawyer engages in communication with an indi­
vidual in the legal system when the lawyer knows that such communication is improper, and 
causes injury or potential injury to a party or causes interference or potential interference 
with the outcome of the legal proceeding.

6.33 Reprimand is generally appropriate when a lawyer is negligent in determining whether it is 
proper to engage in communication with an individual in the legal system, and causes injury 
or potential injury to a party or interference or potential interference with the outcome of the 
legal proceeding.

6.34 Admonition is generally appropriate when a lawyer engages in an isolated instance of negli­
gence in improperly communicating with an individual in the legal system, and causes little
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or no actual or potential injury to a party, or causes little or no actual or potential interference 
with the outcome of the legal proceeding.

7.0 Violations o f Duties Owed to the Profession
Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases involving false or misleading com­
munication about the lawyer or the lawyer's services, improper communication of fields of practice, 
improper solicitation of professional employment from a prospective client, unreasonable or improper 
fees, unauthorized practice of law, improper withdrawal from representation, or failur to report pro­
fessional misconduct.

7.1 Disbarment is generally appropriate when a lawyer knowingly engages in conduct that is a 
violation of a duty owed to the profession with the intent to obtain a benefit for the lawyer or 
another, and causes serious or potentially serious injury to a client, the public, or the legal 
system.

7.2 Suspension is generally appropriate when a lawyer knowingly engages in conduct that is a 
violation of a duty owed to the profession and causes injury or potential injury to a client, the 
public, or the legal system.

7.3 Reprimand is generally appropriate when a lawyer negligently enga^as in conduct that is a 
violation of a duty owed to the profession and causes injury or potential injury to a client, the 
public, or the legal system. t

7.4 Admonition is generally appropriate when a lawyer engages in an isolated instance of 
negligence in determining whether the lawyer's conduct violates a duty owed to the pro. 
fession, and causes little or no actual or potential injury to a client, the public, or the legal 
system.

8.0 Prior Discipline Orders
Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases involving prior discipline.

8.1 Disbarment is generally appropriate when a lawyer:
(a) intentionally or knowingly violates the terms of a prior disciplinary order and such viola­

tion causes injury or potential injury to a client, the public, the legal system, or the profes­
sion: or

(b) has been suspended for the same or similar misconduct, and intentionally or knowingly 
engages in further similar acts of misconduct that cause injury or potential injury to a 
client, the public, the legal system, or the profession.

8.2 Suspension is generally appropriate when a lawyer has been reprimanded for the same or 
similar misconduct and engages in further similar acts of misconduct that cause injury or 
potential injury to a client, the public, the legal system, or the profession.

8.3 Reprimand is generally appropriate when a lawyer:
(a) negligently violates the terms of a prior disciplinary order and such violation causes injury 

or potential injury to a client, the public, the legal system, or the profession: or
(b) has received an admonition for the same or similar misconduct and engages in further 

similar acts of misconduct that cause injury or potential injury to a client, the public, the 
legal system, or the profession.

8.4 An admonition is generally not an appropriate sanction when a lawyer violates the terms of a 
prior disciplinary order or when a lawyer has engaged in the same or similar misconduct in 
the past.
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9.0 Aggravation and Mitigation

9.1 Generally
After misconduct has been established, aggravating and mitigating circumstances may be con­

sidered in deciding what sanction to impose.

9.2 Aggravation
9.21 Definition. Aggravation or aggravating circumstances are any considerations or factors that 

may justify an increase in the degree of discipline to be imposed.
9.22 Factors which m ay be considered in aggravation. Aggravating factors include:

(a) prior disciplinary offenses;
(b) dishonest or selfish motive;
(c) a pattern of misconduct;
(d) multiple offenses;
(e) bad faith obstruction of the disciplinary proceeding by intentionally failing to comply 

with rules or orders of the disciplinary agency;
(f) submission of false evidence, false statements, or other deceptive practices during the 

disciplinary process;
(g) refusal to acknowledge wrongful nature of conduct;
(h) vulnerability of victim;
(i) substantial experience in the practice of law;
(j) indifference to making restitution.

9.3 Mitigation
9.31 Definition. Mitigation or mitigating circumstances are any considerations or factors that may 

justify a reduction in the degree of discipline to be imposed.
9.32 Factors which n.ay be considered in m itigation. Mitigating factors include:

(a) absence of a prior disciplinary reco-d;
(b) absence of a dishonest or selfish motive;
(c) personal or emotional problems;
(d) timeiy good faith effort to make restitution or to rectify consequences of misconduct;
(e) full and free disclosure to disciplinary board or cooperative attitude toward proceedings;
(f) inexperience in the practice of law;
(g) character or reputation;
(h) physical or mental disability or impairment;
(i) delay in disciplinary proceedings;
(j) interim rehabilitation;
(k) imposition of othor penalties or sanctions;
(I) remorse;
(m) remoteness of prior offenses.

9.4 Factors Which Are Neither Aggravating Nor Mitigating
The following factors should not be considered as either aggravating or mitigating:
(a) forced or compelled restitution;
(b) agreeing to the client's demand for certain improper behavior or result;
(c) withdrawal of complaint against the lawyer;
(d) resignation prior to completion of disciplinary proceedings;
(e) complainant's recommendation as to sanction;
(0 failure of injured client to complain.



IV. STANDARDS FOR IMPOSING SANCTIONS:
BLACK LETTER RULES AND COMMENTARY

D e f i n i t i o n s
"Injury" is harm lo a client, the public, the legal system, or the profession which results from a law­

yer's misconduct. The level of injury can range from "serious" injury to "little or no" injury; a reference to 
"injury" alone indicates any level of injury greater than "little or no" injury.

"Intent" js the conscious objective or purpose to accomplish a particular result.
"Knowledge" is the conscious awareness of the nature or attendant circumstances of the conduct 

but without the conscious objective or purpose to accomplish a particular result.
"Negligence" is the failure of a lawyer to heed a substantial risk that circumstances exist or that a 

result will follow, which failure is a deviation from the standard of care that a reasonable lawyer would 
exercise in the situation.

"Potential injury" is the harm to a client, the public, the legal system or the profession that is reasona­
bly foreseeable at the time of the lawyer's misconduct, and which, but for some intervening factor or 
event, would probably have resulted from the lawyer's misconduct.

A .  P u r p o s e  a n d  N a t u r e  o f  S a n c t i o n s
1.1 P u rp ose  o f  La w ye r D is c ip lin e  P ro ce e d in g s . The purpose of lawyer discipline proceedings is to 
protect the public and the administration of juatice from lawyers who have not discharged, will not 
discharge, or are unlikely properly to discharge their professional duties to clients, the public, the legal 
system, and the legal profession.

Commentary
A similar statement of purpose appears as Standard 1.1 of the Standards for Lawyer Discipline. While 

courts express their views on the purpose of lawyer sanctions somewhat differently, an examination of 
reported cases reveals surprising accord as to the basic purpose of discipline. As identified by the courts, 
the primary purpose is to protect the public.17 Second, the courts cite the need to protect the integrity of 
the legal system, and to insure the administration of justice.19 Another purpose is to deter further unethical 
conduct and, where appropriate, to rehabilitate the lawyer.'9 A final purpose of imposing sanctions is to 
educate other lawyers and the public, thereby deterring unethical behavior among all members of the 
profession.10 As the courts have noted, while sanctions imposed on a lawyer obviously have a punitive 
aspect, nonetheless, it is not the purpose to impose such sanctions for punishment.2'

To achieve these purposes, sanctions for misconduct must apply to all licensed lawyers. Lawyers 
who are not actively practicing law, but who are serving in such roles as corporate officers, public officials, 
or law professors, do not lose their association with the legal profession because of their primary occupa­
tion. The public quite properly expects that anyone who is admitted to the practice of law, regardless of 
daily occupational activities, will conform to the minimum ethical standards of the legal profession. If the 
lawyer fails to meet these standards, appropriate sanctions should be imposed.

1.2 P u b lic  N atu re  o f  La w ye r D is c ip lin e  P roce e d in g s . Upon the filing and service of formal charges, 
lawyer discipline proceedings should be public, and disposition of lawyer discipline should be public 
in cases of disbarment, suspension, and reprimand. Only in cases of minor misconduct, when there is 
little or no injury to a client, the public, the legal system, or the profession, and when there is little 
likelihood of repetition by the lawyer, should private discipline be imposed.

Commentary
Standard 8.25 of the Standards for Lawyer Discipline states that “upon the filing and service of formal 

charges [against a lawyer) the proceeding should be public...."” Although the majority of jurisdictions 
still do not follow this procedure,20 a combination of publiu proceedinns, after probable cause is found, 
and public sanctions is tne better approach, individual lawyers may prefer to avoid the embarrassment 
and stigma associated with a public sanction, but the profession as a whole will benefit. The more the
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public knows about how effectively the disciplinary system works, the more conridence they will have in 
that system. If there is approval of the system, it is hoped that public confidence in the profession's ability 
to discipline itself will be assured. In the words of one court, "... the purpose of bar disciplinary proceed­
ings is not to punish the respondent lawyer but to vindicate in the eyes of the public fhe overall reputation 
of the bar."2' Public discipline accompanied by written opinions setting forth the court’s rationale for im­
posing a particular sanction can enhance that reputation.

Public identification of a lawyer who has been sanctioned serves other purposes as well. Where only 
some of the misconduct is known and more than one lawyer appears to be involved, announcement of the 
names of those who are sanctioned permits others’ names to be cleared. Where the lawyer sanctioned is 
particularly prominent, public identification demonstrates that the system does not play favorites. Where 
the lawyer sanctioned may have caused injury to others who did not know they could complain, identifica­
tion enables other victims to make themselves known.

Public sanctions also serve other members of the legal profession. When all sanctions are public, 
lawyers themselves can observe whether the system is operating fairly, treating consistently lawyers who 
are disciplined for similar misconduct. Public sanctions also educate other lawyers, and help deter mis­
conduct by others in the profession. The preventive aspect of discipline cannot be overlooked.

Even while recognizing these interests of the public and the profession, however, it is important to 
note that there are certain situations in which it may be appropriate to impose private discipline. In cases of 
minor misconduct, when there is little or no injury to a client, the public, the legal system, or the profession,. 
and when there is little or no likelihood of repetition, the court or disciplinary counsel should consider 
imposing an admonition. A private sanction in such cases informs the lawyer that his or her actions are 
unethical, but does not unnecessarily stigmatize a lawyer from whom the public needs no protection. To 
deter other lawyers, the court can still issue a public report describing *he facts in cases where admoni­
tions are imposed, but omitting the names of the disciplined lawyers.

Finally, in discussing private discipline, it is important to examine cases of discipline "by consent" in 
cases of disbarment, suspension, and reprimand. While sanctions imposed after a consent agreement 
can be public, the process by which the sanction decision is reached is private. The respondent lawyer 
and disciplinary counsel stipulate as to the facts, and that private interpretation of the facts then becomes 
the basis for imposing a public sanction. While there are many practical reasons why t! lis disciplinary 
“plea bargaining" occurs, it is inconsistent with the policies described above. At a minimum, where Disci­
pline by consent is imposed in cases of disbarment, suspension, or reprimand, the court should require 
that a statement of the facts be made public.

In oases of both public and private discipline, the court should state clearly and unambiguously what 
sanction or sanctions are to be imposed. The purposes of lawyer discipline are not served if the sanction is 
unclear or is conditioned on unnamed factors. Even when a private sanction is imposed, a disciplined 
lawyer is entitled to know exactly what is expected of him or her.

1.3 P urpose  o f  These S tandards. These standards are designed for use in imposing a sanction or 
sanctions following a determination by clear and convincing evidence that a member of the legal pro­
fession has violated a provision of the Model Rules of Professional Conduct (or applicable standard 
under the laws of the jurisdiction where the proceeding is brought). Descriptions in these standards of 
substantive disciplinary offenses a-e not intended to create grounds for determining culpability inde­
pendent of the Model Rules. The Standards constitute a model, setting forth a comprehensive system 
for determining sanctions, permitting flexibility and creativity in assigning sanctions in particular 
cases of lawyer misconduct. They are designed to promote: (1) consideration of all factors relevant to 
imposing the appropriate level of sanction in an individual case; (2) consideration of the appropriate 
weight of such factors in light of the stated goals of lawyer discipline: (3) consistency in the imposition 
of disciplinary sanctions for the same or similar offenses within and among jurisdictions.

Commentary
The Model Rules of Professional Conduct (or other standard under the laws of the particular jurisdic­

tion) establish the ethical standards for lawyers, and lawyers who violate these standards are subject to



discipline. When disciplinary proceedings are brought against lawyers alleged to have engaged in ethical 
misconduct, disciplinary counsel have the burden of proving misconduct by clear and convincing evi­
dence (see Standards fur Lawyer Discipline, Standard 8.40). Following such a finding, the court or disci­
plinary agency should impose a sanction.

The Standards for Imposing Lawyer Sanctions are guidelines which are to be used by courts or disci­
plinary agencies in imposing sanctions fo llow ing a finding of lawyer misconduct. These standards are not 
grounds for discipline, but, rather, constitute a model for the courts to follow in deciding what sanction to 
impose for proven lawyer misconduct. While these standards set forth a comprehensive model to be used 
in imposing sanctions, they also recognize that sanctions imposed must reflect the circumstances of each 
individual lawyer, and therefore provide for consideration of aggravating and mitigating circumstances in 
each case.

The Standards for Imposing Lawyer Sanctions are designed to promote consistency in the imposition 
of sanctions by identifying the relevant factors that courts should consider (see Standard 3.0) and then 
applying these factors to situations where lawyers have engaged in various types of misconduct (see 
Standards 4.0 through 8.0). Because the Model Rules of Professional Conduct have been adopted by the 
American Bar Association as the ethical standards for the legal profession, the language of the Model 
Rules is used herein. However, because only a minority of jurisdictions have actually adopted the Model 
Rules, these Standards are phrased in terms of the fundamental duties owed to clients, the public, the 
legal system, and the profession. This general language should make these standards applicable in all 
jurisdictions regardless of whether the jurisdiction chooses to adopt the Model Rules, the former Code of 
Professional Responsibility, or some combination of these standards.
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B. SANCTIONS

2.1 Scope
A disciplinary sanction is imposed on a lawyer upon a finding or acknowledgement that the lawyer 

has engaged in professional misconduct.

Commentary
Sanctions in disciplinary matters are neither criminal nor civil but sui generis and imposed under au­

thority of the state's highest court/5 Disciplinary sanctions are separate and apart from penalties which 
may he imposed solely for civil or criminal conduct, or contempt of court.* Disciplinary sanctions do not 
include restrictions upon a lawyer’s practice which may be imposed solely as a result of a lawyer's disabil­
ity. For example, a lawyer who has not engaged in professional misconduct, but whose abilitv to practice 
law is impaired, as by alcoholism or mental illness, should be helped to limit his practice u  ..ansferred to 
inactive status; disciplinary sanctions should not be imposed (see Standards for Lawyer Discipline, Stan­
dard 12). Disciplinary sanctions do not include penalties that may be imposed on lawyers who violate 
administrative rules or regulations applicable to members of the bar, such as by failing to pay dues or to 
attend mandatory continuing legal education programs.

2.2 Disbarment
Disbarment terminates the individual’s status as a lawyer. Where disbarment is not permanent,, 

procedures should be established for a lawyer who has been disbarred to apply for readmission, pro­
vided that:

(1) no application should be considered for five years from the effective date of disbarment; and
(2) the petitioner must show by clear and convincing evidence:

(a) successful completion of the bar examination,
(b) compliance with all applicable discipline or disability orders or rules; and
(c) rehabilitation and fitness to practice law.

Commentary
Disbarment is the most severe sanction, terminating the lawyer's ability to practice law. Disbarment 

enforces the purpose of discipline in that the public is protected from further practice by the lawyer; the 
reputation of the legal profession is protected by the action of the bench and bar in taking appropriate 
actions against unethical lawyers. Even though disbarment is reserved for the most serious cases, the 
majority of jurisdictions allow application for readmission after a period of time. For the protection of the 
public, however, the presumption should be against readmission, and, in order to insure that disbarment 
is in reality a more serious sanction than suspension, in no event should a lawyer even be considered for 
readmission until at least five years after the effective date of disbarment. After that time, a lawyer seeking 
to be readmitted to practice must show by clear and convincing evidence: successful completion of the 
bar examination, compliance with all applicable discipline or disability orders or rules, and rehabilitation 
and fitness to practice law (see Standards for Lawyer Discipline, Standards 6.1 and 6.2).

Disbarment includes disbarment by consent, resignation in lieu jf disbarment, and reciprocal disbar­
ment. Although a lawyer who has been disbarred on consent or who has resigned in lieu of disbarment 
may not be readmitted any earlier than any other lawyer who has been disbarred, the fact that the lawyer 
resigned or was disbarred on consent is a factor that can be considered if the lawyer applies for readmis- 
sion.

2.3 Suspension
Suspension is the removal of a lawyer from the practice of law for a specified minimum period of 

time. Generally, suspension should be for a period of time equal to or greater than six months, but in 
no event should the time period prior to application for reinstatement be more than three years. Proce­
dures should be established to allow a suspended lawyer to apply for reinstatement, but a lawyer who
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has been suspended should not be permitted to return to practice until he has completed a reinstate­
ment process demonstrating rehabilitation, compliance with all applicable discipline or disability or- 
ders and rules, and fitness to practice law.

Commentary
Suspension includes suspension by consent, resignation in lieu of suspension and reciprocal sus­

pension. Although jurisdictions impose suspensions for various time periods, the Standards for Lawyer 
Discipline recommend that suspension be for a definite period of time not to exceed three years. If the 
conduct is so egregious that a longer suspension seems warranted, the sanction of disbarment should be 
imposed.

In addition, the Standards draw a distinction between suspensions for six months or less, and sus­
pensions for more than six months. Standard 6.4 states that a lawyer who has been suspended for six 
months or less should be reinstated automatically (i.e., without establishing rehabilitation). However, a 
lawyer who has been suspended for more than six months should not be reinstated without being re­
quired to show by clear and convincing evidence; rehabilitation, compliance with all applicable discipline 
or disability orders or rules, and fitness to practice law.

While the Standards for Lawyer Discipline currently provide for suspensions of less than six months, 
shcrt-term suspensions with automatic reinstatement are not an effective means of protecting the public. If 
a lawyer's misconduct is serious enough to warrant a suspension from practice, the lawyer should not be 
reinstated until rehabilitation can be established. While it may be possible in soma cases for a lawyer to 
show rehabilitation in less than six months, it is preferable to suspend a lawyer for at least six months in 
order to insure effective demonstration of rehabilitation. In order to insure that administrative procedures 
do not extend the period of actual suspension beyond that imposed, however, expedited procedures ’ 
should be established to reinstate immediately lawyers who show rehabilitation, compliance with rules, 
and fitness to practice.

A six-month suspension is also necessary to protect clients. When shorter suspensions are im­
posed, lawyers can merely delay performing the requested services. If the lawyer eventually com­
pletes the work for the client and receives a fee, the suspension has only served to inconvenience the 
client. In reality, a short-term suspension functions as a fine on the lawyer, and fines are prohibited by 
the Lawyer Standards (see Standard 6.14).

The amount of time for which a lawyer should be suspended; then, should generally be for a mini­
m u m  of six months. In no case should the time period prior to application for reinstatement be more than 
three years. The specific period of time for the suspension should be determined after examining any 
aggravating or mitigating factors in the case. At the end of this time period the lawyer may apply for rein­
statement, and the lawyer must show: rehabilitation, compliance with all applicable discipline or disability 
orders and rules, arid fitness to practice law (see Standard 6.4).

2.4 Interim Suspension
Interim suspension is the temporary suspension of a lawyer from the practice of law pending im­

position of final discipline. Interim suspension includes:

(a) suspension upon conviction of a "serious crime" or,
(b) suspension when the lawyer's continuing conduct is or is likely to cause immediate and seri­

ous injury to a client or the public.

Commentary
Standard 6.5 of the Standards for Lawyer Discipline states that the court should place a lawyer on 

interim suspension immediately upon proof that the lawyer has been convicted of a "serious crime" 
or is causing great harm to Ihe public. A "serious crime'' is defined as any felony or any lesser crime a 
necessary element of which, as de'ermmed by the statutory or common law definition of such crime, 
involves interference with the administration of justice, false swearing, misrepresentation, fraud, ex­
tortion, misappropriation, theft; or an attempt or a conspiracy or solicitation of another to commit a
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"serious crime.Interim suspension is necessary in such cases both to protect members of the pub­
lic and to maintain public confidence in the legal profession. As explained in the commentary to Stan­
dard 6.5, it is difficult for members of the public to understand why a lawyer who has been convicted 
of stealing funds from a client can continue to handle client funds. Public confidence in the profession 
is strengthened when expedited procedures are available in such instances of lawyer misconduct.

Although due process does not require a hearing prior to imposing an interim suspension follow­
ing a criminal conviction, an opportunity to show cause as to why it should not be imposed should be 
available. An interim suspension remains in effect until it is lifted by the court, or until the court im­
poses a final disciplinary sanction after compliance with relevant procedural rules.

Interim suspension is also appropriate when the lawyer's continuing conduct is causing or is 
likely to cause immediate and serious injury to a client or the public. The commentary to Standard 6.5 
cites the example of a lawyer who has displayed a pattern of misconduct, such as ongoing conver­
sion of trust funds, as warranting interim suspension. Interim suspension is also appropriate where a 
lawyer abandons the practice of law.

(As explained above in Section 2.1, cases of lawyer disability are not included in the scope of this 
report. See Standard 12.1 in the Standards for Lawyer Discipline for a discussion of transfer to disability 
inactive status.)

2.5 Reprimand
Reprimand, also known as censure or public censure, is a form of public discipline which declares. 

the conduct of the lawyer improper, but does not limit the lawyer's right to practice.

Commentaiy
Publicity enhances the effect of the discipline and emphasizes the concern of the court with all lawyer 

misconduct, not only serious ethical violations. A reprimand is appropriate in cases where the lawyer's 
conduct, although violating ethical standards, is not serious enough to warrant suspension or disbarment. 
(See Definitions. Standards for Lawyer Discipline.) A reprimand serves the useful purpose of identifying 
lawyers who have violated ethical standards, and, if accompanied by a published opinion, educates 
members of the bar as to these standards.

A reprimand is not always sufficient to protect the public; it may also be appropriate to attach addi­
tional conditions to a reprimand. When a lawyer lacks competence in one area of practice, for example, 
the court could impose a reprimand and also require the lawyer to attend continuing education courses. In 
a case of neglect, the court could impose reprimand and probation, during which period of time the law­
yer's diligence in handling client matters could be monitored.

2.6 Admonition
Admonition, also known as private reprimand, is a form of non-public discipline which declares 

the conduct of the lawyer improper, but does not limit the lawyer's right to practice.

Commentary
Admonition is the least serious of the formal disciplinary sanctions, and is the only private sanction. 

(See Definitions. Standards for Lawyer Discipline.) Because imposing an admonition will not inform m e m­
bers of the public about the lawyer's misconduct, admonition should be used only when the lawyer is 
negligent, when the ethical violation results in little or no injury to a client, the public, the legal system, or the 
profession, and when there is little or no likelihood of repetition. Relying on these criteria should help pro­
tect the public while, at the same time, avoid damage to a lawyer's reputation when future ethical violations 
seem unlikely. To enhance the preventive nature of lawyer discipline, the court or disciplinary agency 
should publish a fact description in admonition cases without disclosing the lawyer's name.
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Probation is a sanction that allows a lawyer to practice law under specified conditions. Probation 
can be imposed alone or in conjunction with a reprimand or an admonition; probation can also be 
imposed as a condition of readmission or reinstatement.

Commentary
Probation is a sanction that should be imposed when a lawyer's right to practice law needs to be 

monitored or limited rather than suspended or revoked. The need for probation can arise under a variety 
of situations, and it can be imposed either alone or aJong with a sanction of reprimand or admonition. If 
probation is imposed with a reprimand, it would be a public sanction; if probation is imposed with an 
admonition, it would be a private sanction. If probation is the sole sanction imposed, it can be either public 
or private, but the sanction should be public in any case in which the lawyer has violated a duty owed to a 
client, the public, or the legal system. Probation can also be imposed as a condition of readmission follow­
ing disbarment or as a condition of reinstatement following a period of suspension from practice.

By imposing probation, the court allows a lawyer to continue to practice but also requires the lawyer 
to meet certain conditions that will protect the public and will assist the lawyer to meet ethical obligations. 
Conditions of probation can include:

(a) quarterly or semi-annual reports of caseload status, especially appropriate in neglect cases, see 
Florida Bar v. Neale, 432 So.2d 50 (Fla. 1980);

(b) supervision by a local disciplinary committee member, see In re Maragos, 285 N.W.2d 541 (N.D.
1979) and In re Hessberger, 96 III. 2d 423, 451 N.E.2d 821 (1983);

(c) periodic audits of trust accounts, especially appropriate in cases where lawyers improDerly han­
dle client funds, see Florida Bar v. Montgomery, 418 So.2d 267 (Fla. 1982);

(d) attendance at continuing education programs, especially appropriate in cases of incompetence, 
see Florida Barv. Glick, 383 So.2d 642 (Fla. 1980);

(e) participation in alcohol or drug abuse programs, especially appropriate where the lawyer's 
abuse of alcohol or drugs was a significant cause of his misconduct, see Tenner v, State Bar. 28 
Cal. 3d 202,617 P.2d 486,168 Cal. Rptr. 333 (1980) and In re Heath, 296 Or. 683,678 P.2d 736 
(1984);

(f) periodic physical or mental examinations, appropriate where the lawyer’s physical or mental con­
dition was a significant cause of his misconduct, see In re McCallum, 289 N.W.2d 146 (Minn.
1980) and In re Mudge, 33 Cal. 3d 152, 654 P.2d 1307,187 Cal. Rptr. 779 (1982):

(g) passing the bar examination or the appropriate professional responsibility examination, see Flor- 
idaB arv . Peterson, 418 So.2d 246 (Fla. t9B2) and In re Morales, 35 Cal. 3d 1,671 P.2d857,196 
Cal. Rptr. 353 (1983);

(h) limitations on practice, see Florida Bar v. Neely, 417 So.2d 957 (Fla. 1983); or
(i) such other conditions as are appropriate for the misconduct.
Probation may be terminated by the court after the respondent has filed an affidavit of compliance 

with all conditions of probation and the court is satisfied that the need for probation no longer exists. In the 
event that a lawyer is charged with violating the conditions of probation, a hearing is needed to determine 
whether a violation has occurred. The disciplinary authority has the burden of establishing any such viola­
tion by clear and convincing evidence. Upon a finding that a lawyer has violated probation conditions, the 
court may extend the probation, impose a more severe sanction, or otherwise handle the matter.

2.8 Other Sanctions and Remedies
Other sanctions and remedies which may be imposed include:
(a) restitution,
(b) assessment of costs,
(c) limitation upon practice,
(d) appointment of a receiver,

2.7 Probation
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(e) requirement that the lawyer take the bar examination or professional responsibility examina­

tion,
(0 requirement that the lawyer attend continuing education courses, and
(g) other requirements that the state's highest court or disciplinary board deems consistent with 

the purposes of lawyer sanctions.

Commentary
These other sanctions and remedies are those that the court or the board may impose when it is 

deemed necessary to carry out the goals of the disciplinary system. The court should be creative and 
flexible in approaching those cases where there is some misconduct but where a severe sanction is not 
required. In less serious cases of incompetence, for example, a sanction requiring the lawyer to attend 
continuing legal education courses or to limit the lawyer's practice to handling certain types of cases may 
better protect the public than a period of suspension from practice. Fines are not an appropriate sanction 
(see Standard 6.14, Lawyer Standards).

2.9 Reciprocal Discipline
Reciprocal discipline is the imposition of a disciplinary sanction for conduct for which a lawyer has 

been disciplined in another jurisdiction.

Commentary
Public confidence in the profession is enhanced when lawyers who are admitted in more than ond 

jurisdiction are prevented from avoiding the effect of discipline in one jurisdiction by practicing in another 
Standard 10.2 of the Standards for Lawyer Discipline provides that a certified copy of the findings of fact in 
the disciplinary proceeding in the other jurisdiction should constitute conclusive evidence that the respon­
dent committed the misconduct. Reciprocal discipline can be imposed without a hearing, but the court 
should provide the lawyer with an opportunity to raise a due process challenge or to show that a sanction 
different from the sanction imposed in the other jurisdiction is warranted. In order to facilitate the imposition 
of reciprocal discipline, bar counsel or other appropriate authority in each state should report all cases of 
public discipline to the ABA National Discipline Data Bank.28

2.10 Readmission and Reinstatement
In jurisdictions where disbarment is not permanent, procedures should be established to allow a 

disbarred lawyer to apply for readmission. Procedures should be established to ’flow a suspended 
lawyer to apply for reinstatement.

Commentary
Readmission occurs when a disbarred lawyer is returned to practice. Since the purpose of lawyer 

discipline is not punishment, readmission mav be appropriate; the presumption, however, should be 
against readmission. In no event should a lawyer even be considered for readmission until at least five 
years after the effective date of disbarment. After that time, a lawyer seeking to be readmitted to practice 
must show by clear and convincing evidence: rehabilitation, compliance with all applicable discipline or 
disability orders or rules, and fitness to practice law.

Reinstatement occurs when a suspended lawyer is returned to practice. Since the purpose of lawyer 
discipline is not punishment, reinstatement is appropriate when a lawyer can show rehabilitation. Applica­
tion for reinstatement should not be permitted until expiration of the ordered period of suspension and 
generally not until at least six months after the effective date of suspension. A lawyer should not be rein­
stated unless he can show by clear and convincing evidence: rehabilitation, compliance with all applica­
ble discipline or disability orders and rules and fitness to practice law (see Standard 6.4).

Conditional readmission and conditional reinstatement can occur when appropriate. Conditions that 
can be imposed include probation (see Standard 2.7) or other sanctions or remedies (see Standard 2.8).
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C. Factors to  Be Considered in Imposing Sanctions

3.0 Generally
In imposing a sanction afiar a finding of lawyer misconduct, a court should consider the following 

factors:
(a) the duty violated;
(b) the lawyer’s mental state; and
(c) tho actual or potential injury caused by the lawyer’s misconduct; and
(d) the existence of aggravating or mitigating factors.

Commentary
This system for determining an initial sanction upon a finding of lawyer misconduct requires counts to 

examine four factors: the nature of the duty violated, the lawyer's mental state, the actual or potential ir jury 
resulting from the lawyer's misconduct, and the existence of aggravating or mitigating factors. As ex­
plained above (see Theoretical Framework, p. 5), a lawyer’s misconduct may be a violation of a duty ov/ed 
to a client, the public, the legal system, or the profession. The lawyer's mental state may be one of intent, 
knowledge, or negligence. The injury resulting from the lawyer's misconduct need not be actually real­
ized; in order to protect the public, the court should also examine the potential for injury caused by the 
lawyer's misconduct. In a case where a lawyer intentionally converts client funds, for example, disbar­
ment can be imposed even where there is no actual injury to any client (see 4.11). In other situations, the 
standards make distinctions between various levels of actual or potential injury; disbarment may be re­
served for cases of serious or potentially serious injury, while admonition may be imposed only in cases , 
where there is little or no actual or potential injury. In any case, however, the court may then take account 
of any particular aggravating or mitigating factors (see Standard 9.0 for a list of these factors).

$
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4.0 Violations o f Duties Owed to Clients
I n t r o d u c t i o n

This duty arises out of the nature of the basic relationship between the lawyer and the client. The 
lawyer is not required to accept all clients.” but, having agreed to perform services for a client, the lawyer 
has duties that arise under ethical rules, agency law. and under the terms of the contractual relationship 
with the individual client. The lawyer must preserve the property of a client (Rule 1.15/DR 9-102], maintain 
client confidences (Rule 1.6/DR 4-101] and avoid conflicts which will impair the lawyer's independent 
judgment (Rules 1.7 through 1.13,2.2,3.7,5.4(c), and 6.3/DR 5-101 through 5-105. DR 9-102). In addi­
tion, the lawyer must be competent to perform the services requested by the client [Rule 1.1/DR 6- 
101(A)(1) and (2)] and be diligent in performing those services (Rules 1.2.1.3,1.4/DR 6-101(A)(3)]. The 
lawyer must also be candid with the client during the course of the professional relationship [Rule 8.4/DR 
1-102(A)(4) and DR 7-101 (A)(3)).

4.1 Failure to Preserve the C lient’s Property
Absent aggravating or mitigating circumstances, upon application of the factors set out in 3.0, the 

following sanctions are generally appropriate in cases involving the failure to preserve client property:

4.11 Disbarment is generally appropriate when a lawyer knowingly converts client property and 
causes injury or potential injury to a client.

1
Commentary

Some courts have held that disbarment is always the appropriate discipline when a lawyer knowingly* 
converts client funds. For example, in the case of In re Wilson, 81 N.J. 451, 409 A.2d 1153 (1979), the 
Supreme Court of New Jersey discussed the rationale for imposing disbarment as a sanction on lawyers 
who misappropriate client funds:

Like many rules governing the behavior of lawyers, this one has its roots in the confidence and trust 
which clients place in their attorneys. Having sought his advice and relying on his expertise, the client 
entrusts the lawyer with the transaction— including the handling of the client's funds. Whether it be a 
real estate closing, the establishment of a trust, the purchase of a business, the investment of funds, 
the receipt of proceeds of litigation, or any one of a multitude of other situations, it is common-place 
that the work of lawyers involves possession of their client's funds.... Whatever the need may be for 
the lawyer's handling of client's money, the client permits it because he trusts the lawyer.... [T]here 
are few more egregious acts of professional misconduct of which an attorney can be guilty than the 
misappropriation of a client's funds held in trust, [citing In re Beckman, 79 N.J. 402,404-05,400 A.2d
792, 793 (1979)) Recognition of the nature and gravity of the offense suggests only one result—
disbarment (81 N.J. at 454-55, 409 A.2d at 1154-55).

California has held that disbarment is appropriate even absent knowing conversion when a lawyer is 
grossly negligent in dealing with client property. As the California Supreme Court observed, "(e)ven if 
[the attorney's] conduct were not wilful and dishonest, gross carelessness and negligence constitute a 
violation of an attorney's oath faithfully to discharge his duties and involve moral turpitude." (Chefsky v. 
State Bar, 36 Cal.3d 116, at 123, 680 P.2d 82 (1984).)

Most courts, however, reserve disbarment for cases in which the lawyer uses the client's funds for the 
lawyer's own benefit. In Carter v. Ross, 461 A.2d 675 (R.l. 1983), for example, the lawyer took money from 
an estate and used it to pay office and personal exoenses. The Rhode Island Supreme Court cited the 
Wilson case and imposed disbarment:' 'We, like our New Jersey colleagues, are convinced that continu­
ing public confidence in the judicial system and the bar as a whole requires that the strictest discipline be 
imposed in misappropriation cases" (461 A.2d at 676). Similarly, in In re Freeman, 647 P.2d 820 (Kan. 
App. 1982), a lawyer was disbarred who caused checks from an insurance company to be issued to 
fictitious payees, and then converted that money for his own use. In these types of cases, where the law­
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yer's lack of integrity is cleai. only the most compelling mitigating circumstances should justify a lesser 
sanction than disbarment.

In such cases, it may not even seem necessary to consider whether there is any injury to a chent. Even 
though there will always be a potential injury to a client in such cases, the injury factor should still be con­
sidered. First, consideration of the extent of actual or potential injury can be important when it is especially 
serious: injury should be proved up at the disciplinary proceeding in order to make a record in the event 
that a lawyer applies for readmission. Second, even in jurisdictions where disbarment is permanent, con­
sideration of injury reinforces the concept that a basic purpose of lawyer discipline is protection of the 
public. As the New York Supreme Ccurt explained in a case where it imposed disbarment on a lawyer 
who misappropriated more than $31.000 from a client-descendent's estate by forging the administratrix's 
signature on checks: "This result is called for by the duty to protect the public and to vindicate the public's 
trust in lawyers as custodians of clients' funds" (In re Marks, 72 A.D.2d 399, 401. 424 N.Y.S.2d 229, 230 
(1980)). (Note: Lawyers who convert the property of persons other than their clients are covered by Stan­
dard 5.11.)

4.12 Suspension is generally appropriate whon a lawyer knows or should know that he is dealing 
improperly with client property and causes injury or potential injury to a client.

Commentary
Suspension should be reserved for lawyers who engage in misconduct that does not amount to mis­

appropriation or conversion. The most common cases involve lawyers who commingle client funds with 
their own. or fail to remit client funds promptly. While the court in In re Wilson. 81 N.J. 451,409 A.2d 1153
(1979). defined misappropriation to include "any unauthorized use by the lawyer of clients' funds en­
trusted to him, ... whether or not he derives any personal gain or benefit therefrom" (81 N.J. at 455. n.1, 
409 A.2d at 1155, n. 1), most courts do not impose disbarment on lawyers who merely commingle funds. 
As the Washington Supreme Court recently concluded. "We do not now nor have we ever held that trust 
account violations per se result in disbarment" (In reSalvesen, 94 Wash.2d 73, 79.614 P.2d 1264.1266
(1980)).

For example, in State v. Chartier. 234 Kan. 834, 676 P.2d 740 (1984), the lawyer commingled a 
client's funds, and failed to notify a client of receipt of garnishment proceeds. The court imposed an indefi­
nite suspension, stating that the lawyer "knew, or should have known through the exercise of reasonable 
diligence" that the garnishment funds collected exceeded the amounts actually due (234 Kan. at 836, 
676 P.2d at 742). Similarly, in Disciplinary Board o lth e  Supreme Court v. Banks. 641 S.W.2d 501 (Tenn.
1982), the court imposed a one-year suspension where the lawyer took the client's money to invest but did 
not pay her interest on a regular basis or pay over the client's money upon her demand. The court noted 
that the lawyer did not intend to convert the client's funds to his own use: "At all times he acknowledged 
his responsibility for them and his indebtedness to her" (641 S.W.2d at 504). Because lawyers who com­
mingle client's funds with their own subject the client's funds to the claims of creditors, commingling is a 
serious violation for which a period of suspension is appropriate even in cases when the client does not 
suffer a loss. As explained by the Illinois Supreme Court: "It is the risk of the loss of the funds while they are 
in the attorney's possession, and not only their actual loss, which the rule is designed to eliminate. . . . "  In 
re Bizar. 97 III. 2d 127, 454 N.E.2d 271 (1983).

4.13 Reprimand is generally appropriate when a lawyer is negligent in dealing with client prop­
erty and causes injury or potential injury to a client.

Commentary
Reprimand should be reserved for lawyers who are merely negligent in dealing with client property, 

and who cause injury or potential injury to a client. Suspension or disbarment as applicable under Stan­
dards 4.11 and 4.12 and the commentary thereto is appropriate for lawyers who are grossly negligent. 
For example, lawyers who are grossly negligent in failing to establish proper accounting procedures 
should be suspended: reprimand is appropriate for lawyers who Simp'y fail to follow their established pro­
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cedures. Reprimand is also appropriate when a lawyer is negligent in training or supervising his or her 
office staff concerning proper procedures in handling client funds.

The courts have typically imposed reprimands in cases when lawyers fail to maintain adequate trust 
accounting procedures, or neglect to return the client's property promptly. In The Florida Bqr v. Golden, 
401 So. 2d 1340 (Fla. 1981), a public reprimand was imposed on a lawyer who failed to repay a loan made 
to him by a client for two years and who failed to keep adequate records of his trust accounting proce­
dures. Similarly, in Carter v. Gallucci, 457 A.2d 269 (R.1.1983), because of inadequate records, a lawyer 
failed to pay real estate taxes out of funds disbursed to him. He did subsequently pay the taxes, and the 
court imposed a reprimand.

4.14 Admonition is generally appropriate when a lawyer is negligent in dealing with client prop­
erty and causes little or no actual or potential injury to a client.

Commentary
Admonition should be reserved for cases where the lawyer's negligence poses little or no risk cf 

injury to a client. An admonition would be appropriate, for example, when a lawyer's sloppy bookkeeping 
practices make it difficult to determine the state of a client trust account, but where all client funds are 
actually properly maintain • Imposing an admonition in such a case should serve as a warning to the 
lawyer to improve his or her accounting procedures, thus preventing any actual injury to any client.

4.2 Failure to Preserve the Client's Confidences
Absent aggravating or mitigating circumstances, upon application of the factors set out in 3.0, the 

following sanctions are generally appropriate in cases involving the failure to preserve client property:

4.21 Disbarment is generally appropriate when a lawyer, with the intent to benefit the lawyer or 
another, knowingly reveals information relating to representation of a client not otherwise 
lawfully permitted to bo disclosed, and this disclosure causes injury or potential injury to a 
client.

Commentary
Disbarment is warranted in situations when a lawyer intentionally abuses the client's trust by using the 

professional relationship to gain information which benefits the lawyer or another, and which causes injury 
or potential injury to a client. Because the violation of a client's confidence poses such a serious threat to 
the lawyer-client relationship, disbarment should be imposed whenever the lawyer acts with the .ntent to 
benefit the lawyer or another. Neither a "serious" injury nor a "potentially serious" injury to a client need 
be proved: any injury to a client will be sufficient to impose disbarment. An example of a case where 
disbarment is appropriate occurred in In re Pool, No. 83-37 BD. Sup. J. Ct., Suff. Cty., Mass. (1984), 
where a defendant's lawyer gave a federal prosecutor information about the location of a safety deposit 
box containing incriminating evidence in order to gain access to obtain funds to cover the costs of investi­
gation. In the words of the court. "(t]he disclosure of confidential information by a defense attorney to a 
prosecutor, without the client's consent, is a serious violation of the defense attorney's obligations" (Id. at 
4). (Note: This situation should be distinguished from the situation where a lawyer is acting under a good 
faith belief that there is no choice but to reveal a client's confidence, as in a case where a lawyer is called to 
testify as to the whereabouts of the client in a divorce proceeding and the lawyer's answer involves facts 
learned in the lawyer-client relationship. Here, the lawyer's good faith belief that the law requires disclo­
sure of the information would be a mitigating factor, see Standard 9.32(b).)

4.22 Suspension is generally appropriate when a lawyer knowingly reveals information relating 
to the representation of a client not otherwise lawfully permitted to be disclosed, and this 
disclosure causes injury or potential injury to a client.

Commentary
Suspension is appropriate when the lawyer is not intentionally using the professional relationship to 

benefit himself or another, but nevertheless knowingly breaches a client's confidence such that the client



Violations of Duties Owed to Clients 4.2, 4.3

suffers injury or potential injury. An appropriate case lor a suspension would involve a lawyer who know­
ingly revealed confidential information to the opposing party in litigation, with the result that the client's 
position was weakened

4.23 Reprimand is generally appropriate when a lawyer negligently reveals information relating 
to representation of a client not otherwise lawfully permitted to be disclosed and this disclo­
sure causes injury or potential injury to a client.

Commentary
Reprimand should be imposea when a lawyer negligently breaches a client's confidence. Even 

when the client is not actually harmed, the potential for harm to the client and damage to the professional 
relationship is so significant that a public sanction should be imposed. In the words of one court: "This 
element of trust is the very essence of the attorney-client relationship" [Matter o f Roache. 446 N.E.2d 
1302, 1303 (Ind. 1983)]. An appropriate case for a reprimand would involve a lawyer who negligently 
leaves a client's documents in a conference room following a meeting, or who discusses a client matter in 
a public place.

4.24 Admonition is generally appropriate when a lawyer negligently reveals information relating 
to representation of a client not otherwise lawfully permitted to be disclosed and this disclo­
sure causes little or no actual or potential injury to a client.

Commentary
Maintaining a client's confidence is so fundamental to the professional relationship that generally it is 

inappropriate to impose a private sanction. At a minimum, a reprimand should be imposea (see Standard 
4.23).

4.3 Failure to Avoid Conflicts o f Interest
Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases involving conflicts of interest:

4.31 Disbarment is generally appropriate when a lawyer, without the informed consent of cli­
ents):
(a) engages in representation of a client knowing that the lawyer’s interests are adverse to 

, the client’s with the intent to benefit the lawyer or another, and causes serious or poten­
tially serious injury to the client; or

(b) simultaneously represents clients that the lawyer knows have adverse interests with the 
intent to benefit the lawyer or anothe*, and causes serious or potentially serious injury to 
a client; or

(c) represents a client in a matter substantially related to a matter in which the interests of a 
present or former client are materially adverse, and knowingly uses information relating 
to the representation of a client with the intent to benefit the lawyer or another, and 
causes serious or potentially serious injury to a client.

Commentary
The courts generally disbar lav/yers who intentionally exploit the lawyer-client relationship by acquir­

ing an ownership, possessory, security or other pecuniary interest adverse to a client without the client's 
understanding or consent. For example, in M atter o f Easier. 269 S.E.2d 765 (S.C. 1980). a lawyer who 
engaged in a fraudulent scheme to obtain the client's property at a price well below market value was 
disbarred. The court noted that "in his attempt to acquire their property for his personal gain," the lawyer 
falsely notarized one of the clients' signature, and took advantage of the "domestic and financial difficul­
ties the McFarlins [the clients] were undergoing" (269 S.E.2d at 766). Ih In re Wolf. 82 N.J. 326,413 A.2d 
317 (19S0), a widow retained the lawyer who had represented her husband during his lifetime to handle 
her husband’s estate. When she asked the lawyer to suggest an investment for a portion of her inheri­
tance, he suggested that she invest in property which was owned by a company in which he was a stock­
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holder and officer Knowing that his client was naive and inexperienced in business matters, he directed 
her to invest her money in property worth only „f of what he represented to her and did not inform her as 
to the status of the mortgage the title, or unpaid real estate taxes. Later on. he failed to notify her of a 
foreclosure action on the property or to defend the action on her behalf. In the words of the court, "It is 
clear that he exploited his client for his own financial benefit. It was unthinkable in the first placefor respon­
dent to have suggested such an investment, but, having done so. it was unconscionable for him to have 
continued to represent the w.dow. He should have insisted that she retain independent counsel or refused 
to consummate the transaction Undoubtedly, independent counsel would never have allowed the widow 
to make this investment’ '(413 A 2d at 321). (Note: the lawyer, who was disbarred, also attempted to com­
mit fraud on the court in order to secure a larger fee.) Similarly, in In re Hills. 296 Or. 526. 678 P.2d 262 
(1984), the lawyer entered into a loan transaction with clients in which he intentionally misrepresented that 
funds were available to pay the note. He also entered into a partnership agreement with another client in 
which he misrepfesented that the client would be a limited partner but, in fact, made the client a general 
partner. In neither of these cases did the lawyer advise the clients to seek independent legal counsel.

Disbarment is also appropriate in cases of multiple representation when a lawyer knowingly engages in 
conduct with the intent to benefit the lawyer or another. As one court has explained, "Although many ingredi­
ents go into the recipe for a successful lawyer-client relationship, one ingredient is indispensable: individual 
loyalty. The relatonship cannot oroperly exist absent the lawyer's uncompromised commitment to the client's 
cause. DR5-105 aims to ins-, re undivided loyalty: in its absence, the lawyer cannot serve. The rule also seeks to 
maintain or increase public confidence in public institutions, for the appearance of impropriety that sometimes 
exists when a lawyer represents multiple clients ... erodes public confidence in the legal profession." In re 
Jans. 295 Or. 289.666 P.2d 830.832(1983). \n ln reKeast. 497 P.2d 103 (Mont. 1972), a lawyer represented 
a client charged with procuring girls for immoral purposes. Although the lawyer was named as one of the 
individuals for whom the girls were .procured, he served as defense counsel in his client's criminal case. While 
this case was pending, the lawyer also filed an action for divorce against the client on behalf of the client’s wife. 
The court imposed disbarment. In Stanley v. Board o f Professional Responsibility. 640 S.W.2d 210 (Tenn.
1982). a lawyer was disbarred who represented both the victim and the defendant in a criminal matter. After 
learning about the crime from the victim, the lawyer misled the defendant into employing him when the lawyer 
knew that the victim no longer wished to prosecute. In the words of the court. "Stanley [the lawyer] deceived an 
immature youth and his naive parents. He compounded the deception with his lack of understanding of the 
proper role of a lawyer— which does not include a self-appointed role as a paraclete, comforter, helper, or 
hand-holder, under the guise of legal services and at a lawyer s compensation rate" (640 S.W.2d a> i3). 
(Note: the lawyer also was involved in another conflict of interest by entering into usurious loan transactions with 
two other clients.)

Finally, disbarment is appropriate when a lawyer knowingly uses information relating to representa­
tion of a former client with the intent to benefit the lawyer or another, and causes serious or potentially 
serious injury to a client. Although such cases are rare, disbarment is warranted when there is such an 
mientionai abuse of the lawyer-client relationship.

4.32 Suspension is generally appropriate when a lawyer knows of a conflict of interest and does 
not fully disclose to a client the possible effect of that conflict, and causes injury or potential 
injury to a client.

Commentary
Conflicts can take the form of a conflict between the lawyer and his or her client, between current 

clients, or between a former client and a present client. In the case of conflicts between a lawyer and a 
present client, suspension is appropriate when the lawyer knows that his or ner interests may be or are 
likely to be adverse to that of the client, but does net fully disclose the conflict, and causes injury or poten­
tial injury to a client. For examp'e. in In re Boyer. 295 Or. 624,669 P.2d 326 (1983), the lawyer represented 
a client for a number of years, rendering both financial and legal advice. When another of his clients 
wanted to borrow money, the lawyer arranged for the first client to make a loan, and he prepared the note 
and a mortgage to secure the note, but the lawyer did not tell the first client either that such a loan might be
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usurious, and thus unenforceable, or lhat he had received a finder's fee from the second client for his 
efforts. The Oregon Supreme Court found that the lawyer violated DR5-101 (A) in his representation of the 
first client, and suspended him for seven months. [Note: the court also found a violation of DR5-105(B).J 
Similarly, in Joseph E Chabat, DP-161/80. DP 74/81 (Michigan Attorney Discipline Board, 1980), a law­
yer in a divorce action was suspended for nine months when he lent himself money from the sale of a 
client’s house and failed to advise the client to seek independent representation in regard to the loan.

Suspension is also appropriate when a lawyer knows of a conflict among several clients, but does not 
fully disclose the possible effect of the multiple representation, and causes injury or potential injury to one 
or more of the clients. For example, in State v. Callahan, 232 Kan. 136, 652 P.2d 708 (1982), the lawyer 
represented both the vendors and the purchase' in a land sale transaction. The lawyer failed to warn the 
vendors that they did not have a perfected security interest and failed to make full disclosure to the ven­
dors of his close business and professional associations with the purchaser. The Supreme Court of Kan­
sas imposed an indefinite suspension. Similarly, in M atterofK rakauer, 81 N.J. 32,404 A.2d 1137 (1979), 
the New Jersey Supreme Court imposed a one-year suspension on a lawyer who represented both sides 
in a real estate transaction (and who also attempted to retain an unearned commission and called for a title 
search which was not ordered by the client).

Finally, suspension is appropriate when a lawyer knows or should know that the interests of a client 
are mater.ally adverse to the interests of a former client in a substantially related matter, and causes injury 
or potential injury to the former or the subsequent client. For example, in In re LaPinska, 72 III. 2d 461,381 
N.E.2d 700 (1978). the lawyer represented a contractor to secure title papers for a residence being sold. 
The lawyer, a city attorney, then represented the city in a suit brought by the purchasers of the residence 
against the contractor regarding a zoning violation of the property. When the purchasers complained 
about the leniency of the fine imposed on the contractor, the lawyer agreed to represent them in a civil suit 
against the contractor. Despite the fact that the lawyer had acted openly, and all the affected parties were 
aware of the dual representation, the Illinois Supreme Court suspended the lawyer for one year. Similarly, 
In re Odendahl. M.R. 2787 (III. 1982), the Illinois Supreme Court suspended a lawyer for one year when, 
while a state's attorney, he represented individuals in nine divorce proceedings in which support pay­
ments were due. In one case, he represented the wife to obtain the divorce, and then the husband, in a 
petition to reduce tne support payments. In another case, he prosecuted a defendant for disorderly con­
duct and then filed an answer for him in a divorce suit by his wife. The court noted that four of these cases 
occurred after motions to disqualify had been filed against the lawyer and that he knew or should have 
known of the impropriety of his conduct.

4.33 Reprimand is generally appropriate when a lawyer is negligent in determining whether the 
representation of a client may be materially affected by the lawyer’s own interests, or 
whether the representation will adversely affect another client, and causes injury or poten­
tial injury* to a client.

Commentary
The courts generally impose a reprimand when a lawyer engages in a single instance of misconduct 

involving a conflict of interest when the lawyer has merely been negligent and there is no overreaching or 
serious injury to a client. For example, in Sfafe v. Swoyer, 228 Kan. 799, 619 P.2d 1166 (1980), a public 
censure was imposed on a lawyer who was representing a client who ownod his own business, and who 
also advised the client's former employee to sue the client for back wages. Although the lawyer stated tnat 
he was simply carrying out his client’s wishes by attempting to secure payment for the employee, and that 
he merely advised her to file suit herself, the court found an ethical violation worthy of censure (reprimand) 
since her petition was actually typed in the lawyer's office and filed by the lawyer. In a multiple representa­
tion situation, the court in Gendron v. State Bar o f California, 35 Cal. 3d 409,673 P.2d 260,197 Cal. Rptr. 
590 (1983), imposea a public reprimand on a public defender who neglected to obtain written waiver of 
conflict forms from ihree defendants who were jointly charged with robbery. In Matter o f Palmien, 76 N.J. 
51, 385 A.2d 856 (1978), a public reprimand was imposed on a lawyer who represented the seller of a 
supermarket when, with the buyers unable to hire a lawyer and upon the insistence of the selier, he also
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represented the buyers. Although the lawyer made full disclosure of the relevant facts and pitfalls of multi­
ple representation, he later filed suit against the buyers and eventually had to withdraw when he was 
required to be a witness concerning the nature of the agreement between the parties.

Courts also impose reprimands m  cases of subsequent representation. For example, in In re Drendel, 
M.R. 1708 (III. 1975). a lawyer represented a client in a divorce suit against his wife, but the parties recon­
ciled before the hearing and the case was dismissed. About 18 months later, he represented the wife in u 
divorce action against the husband, but this suit was also dismissed. Similarly, in In re Lewis, M.R. 2766 (III.
1982), the lawyer represented the executor of a will and later, while employed in another office, repre­
sented a client who was the devisee of the residence property who filed a petition alleging misconduct by 
the executor. The court ordered the lawyer censured (reprimanded), noting no evidence of secrecy, 
fraud, or financial benefit to the lawyer.

4.34 Admonition is generally appropriate when a lawyer engages in an isolated instance of negli­
gence in determining whether the representation of a client may be materially affected by 
the lawyer’s own interests, or whether the representation will adversely affect another cli­
ent, and causes little or no actual or potential injury to a client.

4.4 Lack o f Diligence
Absent aggravating or mitigating circumstances, upon application of the factors set out in Stan­

dard 3.0, the following sanctions are generally appropriate in cases involving a failure to act with rea­
sonable diligence and promptness in representing a client:

4.41 Disbarment is generally appropriate when:
(a) a lawyer abandons the practice and causes serious or potentially serious injury to a cli­

ent: or
(b) a lawyer knowingly fails to perform services for a client and causes serious or potentially 

serious injury to a client; or
(c) a lawyer engages in a pattern of neglect with respect to client matters and causes seri­

ous or potentially serious injury to a client.

Commentary
Lack of diligence can take a variety of forms. Some lawyers simply abandon their practices, leaving clients 

completely unaware that they have no legal representation and often leaving clients without any legal remedy. 
Other lawyers knowingly fail to perform services for a client, or engage in a pattern of misconduct, demonstrat­
ing by their behavior that they either cannot or will not conform to the required ethical standards.

Disbarment is appropriate m each of these situations. For example, in The Florida Bar v. Lehman, 417 
So.2d 648 (Fla. 1982), a lawyer abandoned his practice and kept approximately 450 pending client mat­
ters. The clients suffered serious injuries: one client s statute of limitations ran. and many of the clients 
never recovered money paid to the lawyer as fees. See also: In re Cullinam, M.R. 2963 (III. 1983) (with 
other charges). In a case demonstrating a pattern of neglect, State v. Dixon, 233 Kan. 465,664 P.2d 286, 
(1983), a lawyer was disbarred â .er having been disciplined for 13 counts of neglect of probate cases, 
with each case involving a long period of neglect (16 years. 28 years, etc.). The court noted that, although 
there was no evidence of dishonesty on the part of the lawyer, disbarment was appropriate because "the 
extent of the neglect is extreme and had reached proportions never before considered by this court" (233 
Kan. at 470. 644 P.2d at 289). See also: The Florida Bar v. Mitchell, 285 So.2d 96 (Fla. 1980).

4.42 Suspension is generally appropriate when:
(a) a lawyer knowinyly fails to perform services for a client and causes injury or potential 

injury to a client: or
(b) a lawyer engages in a pattern of neglect and causes injury or potential injury to a client.

Commentary
Suspension should be imposed when a lawyer knows that he is not performing the services re­

quested by the client, but does nothing to remedy the situation, or when a lawyer engages in a pattern of


