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Environmental Protection Agency

«A3RN

96457
»/632
98011
90077
98099
bdQ28
08862
98873

90804
90953

99081
99354

99558
99650
99990
100016
100027
100254
100414
100425
100447

100470
100754

101144
101553
103855

105464
105679

106423
106445

106467

106478
106490
106514

106898

106934
107028

107051
107062

Hazardous Substancu

Elhylonolhiouroa
2-ImidazoiiC.nelhionu

Elhyl mQihncryiaio
2-Pfoponotc actd. 2-mothyh elhyl eslor
2-Furancaiboxaidohyde
Furfural

Bonzene. tnchioromethyl-
Bonzotnchlonde
Bonzenosulfomc acid chloride
Bonzenesulfony!l chloride
Bonzeno. l-methylolhyl-
Cumeno

Acotophonone

Elhanone. 1-phenyl*

Bonzal chlondo

Bonzone. dichloromethyl-
Benzoyl chlondo

Bonzono. mtro-
Nitrobenzene
m-Nitrotcluono

Benzone. 1.3.5-tnnit/o-
sym-Trmitrobanzone
Bonzonammo, 2-methyl-5-rwtro-
5-NilrO’O-toluidine
rn-Omitrobenzone
p-Nitrotoluene
Benzenammo, 4-mtro-
p-Nitroamline

p-Nitrophonol

4-Nilrophonol

Phono). 4-mtro-
p-Dmitrobenzene
Ethyibenzone

Styrene

Benzene, chloromothyl-
Benzyl chionde

Benzonitrile
N-Nitrosopiperidme

Pyridine. hexanydro-N-mtroso-
Benzenar :me. 4.4 “melhylonobi5(2 -chloro-
4.4, Methylenebi9|2-chioroaniline)
Benzene. 1-bromo-4-phenoxy-
4-Bromophenyl phenyl ether
N-Phenyllhiouroa

Thiourea, phenyl-

sec-Butyl acetate
2.4-Oimethylphonol

Phenol. 2.4-dimothyl-
Benzeno. p-dimelhyl-
p-Xylene

p-Cresol

p-Crosyiic acid

Benzene. 1,4 -dichloro*
1.4-Dichlorobenzene
p-Oichlorobenzeno
Bonzenamino, 4-chloro-
p-Chloroamline

p-Toluidme

4. Ammo-1-methyl benzene
p-Benzoquinone
1.4-Cycichexadienediono
i-Chloro-2.3-epoxypropane
Epichlorohydnn

Oxirane. 2-(chloromeihyl)-
Ethane. 1.2-dibromo-
Ethylene dibromido

Acrolein

2-Propenal

Ailyl chloride
1.2-Dichloroethane

Ethane. 1.2-dichioro-
Ethylene dtchionde

163

CASRN

1071011
107120
107131

107153
107180

107197
107200
107302
107493
107926
108054
108101

108247
108316

108383
108394
108463
108601
108883
108907

108941
100952

108985
109068

109739
109773

109897
109999

110009
110167
110178
110190
110758
110805
110827
110861
111444
111546
111911
115026

115297

8.4, App. A

Hazardous Substance

1 Propanamirw®
n-Propylomtno

Ethyl cyanide

Propa.ientinlo

Acrvk>mtnle

2-Proponemtrile
Ethylenediamine

Ailyl alcohol

2-Propen-i-ol

Propargyl alcohol
2-Propyn-i-ol

Acetaldohyde. chioro-
Chloroacelaldohydt
Chloromothyl molhyl olher
Methane, chloromethoxy-
Pyrophosphonc acid, tetraothyl ester
Tetraethyl pyrophosphate
Butync acid

Vmyl acoiato

Melhyl isobutyl kotono
4-Mothyf-2pontanone
Acotic anhydndo
2.5-FurandK)ne

Maleic anhydndo

Benzone. m-dimelhyl-
m-Xyleno

m-Crosol

m-Cresylic acid
1.3-Bonzonodiol

Resorcinol
Bis(2-chloroisopropyl) ether
Propane. 2.2’ oxybis(2-chloro-
Benzeno. methyl-

Toluene

Benzene, chioro-
Chlorobenzono
Cyclohexanono

Benzene, hydroxy-

Phenol

Benzenethiol

Thiophenol

2-Picolino

Pyndme, 2-methyl-
Butylamine

Malonomtnle
Propanedmitnlo
Oielhylamme

Furan. letrahydro-
Tetrahydrofuran

Furan

Furfuran

Maleic acid

Fumanc acid

iso-Butyl acetate
2-Chloroethyl vinyl ether
Elhene. 2-chloroethoxy-
Ethylene glycol monoethyi elher
2-Ethoxyelhanol

Benzeno. hexahydro-
Cyclohexane

Pyndme

Bis (2-chioroeihyl) elher
Dichloroethyl elher

Ethano. |.1%-oxybis(2-chloro-
1.2 -Ethanediylbiscarbamodithioic acid
E(hyienebis(dithiocarbamic acid)
Bisl2-chloroethoxy) methane

Ethane. 1,1-Imethylenebis(oxy)]bis(2-chioro-

Azasenne

L-Senno. dinzoacelale (ester)
Endosulfan
5-Norbornene-2.3-dimethanol,1.4,5.6.7.7-

hexachioro.cyclic sulfite
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CA3RN

115312
116063

11/806
11/81/
11/040
118/41
119904
11993/

12012/
120581

120821
120832

121142
121211
121299
121446
121/55
122098
122867
123331

123626
123637

123739

123864
123911

123922
124049
124403
124414
124481
126727
126987
127184
127822
129000
130154
131113
131748
131895

133062
134327

137268
140885

141786

H4/4/0004 Substance

Kcimint

Aldicarb

P'opanut J mHlliyl / (iiuilliyllhiOKO-
[ ImelhyldminolCAlbonyl Journo

Octtiona

12 BenzenediearbOAylic ecu) !bis(2aihyihexyill
14141

Bis(2elhyihexyl)phlhalato

1.2 BonzonsdicarDoxylic acid.din-octyl osier

Din-octyl phihdl4lo

Bonrene. ru-iechioro-

HexachioroDen/ono

(1 r Oipnolyl) 4 4'd'amino,3.3'dimolhory-

3.3-D'rnellKisybonridme

(1.1'Biphonyl)-4.4' diemino.3,3'-dimeihyl-

3.3‘-Dimeinylbenztdme

Anthracene

Sen/ana. 1,2 m«lhylonodio.y'4 pfopenyl-

Isosatroie

1.2 4 -rriel,lorobenzeno

2.4-D.chtoiopnonoi

Phenol. 2.4-diehloio-

Ben/ano. I-methyi-2.4-dinilro-

2.4.0miiioloiuana

Pyiolhnns

Pyielhnns

Tnoinylammo

MalalWon

alpha.aipna-Dimothyiphenothylamne

Elhanamme. I,I-dimeihyi-2pbonyl-

1.2-Oipnenylhydrazme

H.—azme. 1.2-diphenyl-

1.2-Dihydro-3.6-pyndazinedione

Maloic hydrazide

propionic anhydnde

Paraldehyde

1.3.5-Tnoxane, 2 4 6-mmelhyl-

2-Buienal

Ciolonaldehyde

Butyl acelale

1.4-Dielhylene dioxide

1.4-DiOxana

jo-Amyl acotalo

Adipic acid

Oimethylamino

Melhanamme, N-melhyl-

Sodium melhylate

Chlorodibromomeihane

1-Propanol. 2.3-dibromo-, phosphato (3:1)

Tris(2,3-dibromopropyl) phosphaia

Meihaciylominle

2-Propenenilnle. 2-melhyl-

Elhene. 1.1,2,2-telzachloro-

Telrachloroolhyleno

Zinc phenolsullonate

Pyiene

1.4-Naphlhalenediono

1.4-Naphlhoquir.one

1.z-BenzonedicarboxyFc acid.dimelhyl ester

Dimethyl phthaiate

Ammomjm picraie

Phenol. 2.4,6-tnnilro-. ammonium salt

4.6-Dmilro-o-cyclohexylphenol

Phenol. 2<yclohexYI-4.6-flimlro-

Capian

1-Naphthyiamme

alpha-Naphthylamme

Estdimethyllhiocartamoylj disulfide

Thiram

Elhyl acrylate

2-Propenoic acid, elhyl ester

Acetic acid, ethyl ester

Elhyl acetate

164

CASRN

142289
M2712
142847
143339
143500
145733
148823

151508
151564

152169

156605

189559

191242
193395

205992
206440

207089
208968
218019
225514

297972

298000

298022

298044

300765
301042

302012

303344
305033

309002

311455

315104
319846
319857
319868
329715
330541
333415
353504

-57573

40 CFR Ch. 1(7-1-88 Editian)

Hazardous Substance

13-Dichloroproparie

Cupnc acelale

Dipropylamma

1-Propanamine. N propyl-

Sodium cyanide

Oecachlorooclahydro-l,3,4 mothono-2H
cycloOulatc.il)-penlalen-2 one

Kopono

Endoihall

7-Oxabicyclol 2.2.1 Iheptane-2.3dicarboxylic acid

Alanine. 3[pbis(2-chioroelhyl)aminolphenyt-.L-

Malphaian

Potassium cy..-do

Alindine

Elhyienimme

Oiphospnorarrude. oclamelhyl-

Oclamolhylpytophosphoramide

1.2-Irans Dicninroulhylene

Ethono. IrBns-1,2-dichloio- *

1.2.7.8-Dibanzopyrene

Diben/(a.i|pyrene

Benzo(ghi)perylone

Indenotl ,2.3-cdJpyreno

1,10-112-Phenylenejpyreno

Boniotbllluoranihune

Benzotl.Irltluorene

Fluoranthcne

Benzo(Ir]lluoranlhene

Acenaphthylene

1.2-Benzphanantnrene

Chrysone

Bonztclacridine

3.4-Benzacndme

0.0-Oielhyl O-pyrazmyl phosphorothioaio

Phosphorothieic acid. O.O-dielhyl. O-pyrazmyl
ester

Methyl paralhion

0.0-Oimeihyl 0-p-mtrophenyl phosnhorolhioaie

Phorala

Phosphorodilhcc acid,
(elhyllhio),methyl ester

0,0-Dtelhyl S-[2-(ethyllhio)ethyl) phosphorodilh-
mate

Disullolon

Naled

Acetic acid, lead salt

Lead acetate

Diamine

Hydrazine

Lasiocarprno

Butanoic acid. 4-[“is(2-chlorocihyl)aminol ben-
zene-

Chlorambucit

Aldrin

1.2.3.4,10.10-Hexachloro-1,4.4a.5.8.8a-
hexahydro-1,4:5.8-endo,exo-
dimotlianonaphlhaleno

Dielhyl-p-nitrophenyl phosphate

Phosphoric acid.dielhi'l.p-nitrophenyl ester

Mexacarbate

alpha « BHC

beta « BHC

dolta - 8 HC

2.5-Dinitrophenpl

Diuron

Diazmon

Cartxin oxylluonde

Carbonyl lluonde

Brjone

Strychnidin-10-one, 2,3-dimethoxy-

0.0-dielhyl S-
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CASON

460195
465736

492800

494031

496720

504245

504609

506616
506649
506683

506774

506876
506967
509148

510156

513495
520290
53452!

540738

540085
541093
541537

541731

542621
542756

542767

542081

543900
544103
544923
554847
557197

557211
557346
557415
563122
562588

573568
584049

591002

592018
592041
592858
592873
594423

Hazardous Substance

Cyanogon

Hoxacnlorohoxahydro-endo.endo-
dimolhanonaphthalono

1.2.3.4.10.10He»achiofO-i.4,40.5.8.8a-
hoxohydro-1,4 5,0-endo.endo-
(Jirnolhanonaphthalenu

Auramwo

Bonzonamine.
methyl-

ChlornaphAzmo

2-Naphthyiamme. N.N-b»i(2chloroolhyl)-

Diammololuene

Toluonodiamino

4-Ammopyndino

4-Pyndmamine

1-raihyibuiadieno

1.3-Pentadione

Potassium silver cyanide

Silver cyanide

Bromtno cyanide

Cyanogon bromide

Chlorine cyanide

Cyanogen chlondo

Ammonium ca/bonato

Acotyl bromide

Methane, letramtro-

Teiramiromothane

Benzeneacotic acid, 4-chloro-alpha-(4-chkyr>-
phonyl)-alpha-hydroxy-.elhyl osier

Elhyl 4.4 ,-d»chlorobonzilate

sec-Butylamme

o-Dmitrobenzene

4.6 Oinilro-o-cfO50i and sails

Phonol.2.4-dinilro-6-mothyl*. and salts

1.2-Dimeihylhydrazme

Hydrazine. 1,2-dimethyl-

tert-Butyl acelale

Uranyi acotato

2.4-Dilhiobiurel

Thioimidodicarbonic diamide

Bonzene. 1.3-dichloro-

1.3-Dtchlorobonzene

m-Dtchlorobenzene

Barium cyanide

Propone. 1.3-dichioro-

i.3-D»cl.loropropene

3-Chloropropionilnle

Propaneminle. 3-chloro-

Bis(chioromelhyl) ether

Methano. oxybis(chloro-

Cadmium aceiato

Coballous lormate

Copper cyanide

m-Nitrophenol

Nickel cyanide

Nickel(ll) cyanide

Zmc cyanide

Zinc acetate

Zmc formate

Eih»on

Acei*c acid, (halltum(l) salt

Thaiiium(l) acetate

2.6-Dimtrophenol

Benzene. 2 .4-diisocyanatomelhyl-

Toluene diisocyanate

Acetamide. N-(ammothioxomethyl)-

1-Acetyl-2 -thiourea

Calcium cyanide

Mercuric cyamdo

Mercunc thiocyanate

Load imocyanate

Meihanosullanyl chlondo. trtchloro*

Tnchlorometlunesullonyl chloride

4 4,-carboromidoylbm  (N.N-di-

165

CASRN

590312
6P6202
608935
609190
610399
615532
621647
624039
625161
626380
626637
628864
630104
630206

631618
636215

640197

684935

692422

696285

757584

759739

764410

765344

815827
823405

924163

930552

933755

933788

959980
1024573
1031078
1066304
1066337
1072351
1111780
1116547

1120714

1185575
1194656
1300716
1303202

|04, App. A

Hazardous Substance

Bromoacotono

2 Propanone. 1-bromo-
Bonzene. 1-methyl-2,6 -dimlro-
2.6-Oinitrotolueno

Benzeno. pontochloro-
Pentachlorobonzeno
3.4.5-Tnchlorophenol
3,4-Omilrololuene

Carbamic acid, meihylmlroso-.olhyl ostor
N-Nitroso-N-melhylurothane
Dt-n-propyInilrosammo
N-Nitrosodi-n-propylammo
isocyamc acid, methyl ester
Mothyl isocyanate

tort-Amyl acotato

soc-Amyl acotato

Amyl acetate

Fulmmic acid. mefcu/y(I!)sait
Mercury fulmmato
Carbammidoselenoic acid
Selonourea

Elhano. 1,1,1,2-tet/achloro*
1,1,1,2-Totrachtoroothane
Ammonium acetate
Benzenamine. 2-melhyl-. hydrochloride
o-To'uidino hydrochloride
Aceiamide. 2-fiuoro*
Flooroaceiamide

Carbamide. N-metnyl-N-mtroso*
N-Nitroso-N-methylurea
Arsme. diethyl-

Diolhylarsine
Dichlorophonylarsme

Phony! dichloroarsme
Hexaethy! tetraphosphale
Telraphosphonc acid, hexaothyl ester
Carbamido. N-ethyl-N-nitroso*
N-Nilroso-N-ethyluroa
2-Bulene. 1.4-dichloro-
i.4-Oichloro*2-butene
Glycrdylaldohyde

1-Propanal, 2.3-epoxy-

Cupnc tartrate
Diaminotoluene
Toluenodiamme
1-Butanamine. N-butyl-N-mtroso-
N-Nitrosodi-n-butylamme
N-Nilrosopyrrolidmo

Pyrrole. letrahydro-N-mUoso-
2.3.6-Tnchlorophenol
2.3.5-Tnchlorophenol

alpha < Endosullan
Heptachlor epoxide
Endosullan sulfate

Chromic acetate

Ammonium bicarbonate

Lead stearate

Ammonium carbamate
Ethanol. 2.2'-(nitrosoimino)bis-
N-Nilrosodiethanolamme
1.2-Oxathioiane. 2.2-d»oxide
1.3-Propano sullone

Fernc ammonium citrate
Otchlobeml

Xylenol

Arsemc(V) oxide

Arsenic pentoxide
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CASRN

1303328
1303339
1309644
1310583
1310732
1314325

1314621

1314803

1314047
1314870
1314961
1319728
1319773

1320189
1321128
1327522
1327533

1330207

1332076
1332214
1333831
1335326
1336216
1336363

1338234

1338245
1341497
1464535

1563662
1615801

1746016
1762954
1863634
1888717

1918009
1928387
1928478
1928616
1929733
2008460
2032657
2303164

2312358
2545597
2763964

2764729
2921882
2944074
2971382
3012655
3164292
3165933

3251238
3288582

Hazardous Substance

Arsenic disulfide

Arsenic tnsulfida

Antimony tnoxide

Potassium hydroxide
Sodxrm hydrcxide

Thsllic oxide

Thalliumllll) oxide

Vanadium penloxide
Vanadium(V) oxide
Phosphorus pentasulfide
Phosohonj9 sulftde

Suilur phosphido

Zinc phosphide

Lead sullida

Strontium sulfide

24 5-T ammas

Cresol(s)

Cresyle acid

2.4-0 Esters

Nilrotoluene

Arsenic acid

Arsemc(IH) oxida

Arser.ic tnoxide

8 er.zone. dimethyl-

Xylene

Zinc borate

Asbestos

Sodium bifluonde

Lead subacetate
Ammonxjm hydroxide
POLYCHLORINATED BIPHENYLS (PCBs)
Aroclors

2-Sutanone peroxide

Methyl ethyt ketone peroxido
Naphthemc acid

Ammonium bifluonde

2.2'-8 ioxirane
1.2:3.4-Oiepoxybutane
Carboluran
N.N'-Diathylhydrazino
Hydrazine. 1,2-diethyt-

2,3.1 8-Tstrachlofodibenzo-p-dioxin(TCDO)
Ammonium lhircyanate
Ammonium benzoate
Hexachloropropene
1-Propone. 1.1.2.3.3.3-hexachlOfO-
Oicamba

2.4-0 Esters

2.4.5-T esters

2.4-D Esters

2.4-0 Esters

2,4,5-T amines
Mercaplodimelhur

Oiailate

S-(2.3-0icnloroallyl) dxscpropyllhiocarbamate
Propargite

Z.45-T esters
5-(Aminomethyl)-3-isoxazolof
3(2H)-Isoxarolone. 5-(anxnomethyl)-
Oiqual

Chlorpynlos

Pernc ammonium oxalala
2.4-0 Esters

Ammonium citrate, dibasic
Ammonium tartrate

Benrenamine, 4-chlo<o-2-methyl-,hydrochlonde

4-Chloro-o-toluidine. nydrochlondo
Cupnc mirale
0.0-Oielhyt S-methyt dilNopnosphale

Phosphorodithxjic acid, O.O-diethyl S-melhyles-

ter

CASRN

3486359
3689245

3813147
4170303

4549400

5344821

5893663
5972736
6009707
6369966
6369977
6533739

7005723
7421934
7428480
7439921
7439976
7440020
7440224
7440235
7440280
7440360
7440382
7440417

7440439
7440473
7440508
7440666
7446084

7446142
7446166

7446277

7447394
7488564

7558794
7601549
7631892
7631905
7632000
7645252
7646857
7647010
7647189
7664382
7664393

40 CFR Ch. 1 (7-1-83 Hditior)

Hazardous Substance

Zinc carbonate
Oitfuopyrophosphonc acid,tetraethyl esler
Telraelhyldilhiopyrophosphale
2.4.5-T amines

2-8 ulanol

Crotonaldehyde
Elhenamme. N-mothyl-N-nilroso-
N-Nitrosomelhytvmytamine
1-(o-L-hlorophenyi)thiourea
Thiourea. (2-chlorophenyl)-
Cupnc oxalate

Ammonium oxalate
Ammonium oxalate

2.4.5-T amines

2,4,5-T amines

Carbonic acid, dithallium (2) salt \
Thallium(l) carbonate
4-Cnlorophdnyt phenyl ether
Endnn aldehyde

Lead stearate

Lead

Mercury

Nickel

Silver

Sodium

Thallium

Antimony

Arsenic

Beryllium

Beryllium dust

Cadmium

Chromium

Copper

Zinc

Selenium dioxide

Selenium oxide

Lead sulfate

Sullunc acid, Thallium(l) salt
Thallium(l) sulfate

Lead phosphate
Phosphoric acid, lead salt
Cupnc chionde

Selenium disulfide

Sulfur solemde

Sodium phosphate, dibasic
Sodium phosphate, tnbasie
Sodium arsenate

Sodium bisulfite

Sodium mtnte

Lead arsenate

Zinc chionde

Hydrochloric aod

Antimony ponlachlorida
Phosphoric acid
Hydrofluoric acid

Hydrogen lluonde
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L 4
CASRN

7664417
7664939
7681494
7681529
7697372
7699458
7705080
-718549
7719122
7720787
7722647
772.1140
7733020
7738945
7758294
7758943
7758954
7758987
7761888
7773060
7775113
7778394
7778441
7778509
7778543
7779864
7779886
7782414
7782492
7782505
7782630
7782823
7782867
77E3008
7783064

7783188
7783359
7783462
7783495
7783508
7783564
7784341
7784409
7784410
77B4465
7785844
7786347
7786814
7787475
7787497
7767555
7788989
7789006
7769062
7789095
7789426
7789437
7789619
7790945
7791120
7803512

7803556

8001352

Hazardous Substance

Ammonia

Sullunc acid

Sodium fluonda
Sodium hypochionle
Nitnc acid

Zinc biomida

Forne chlondo

Nickel chlondB
Phosphorus thchlondo
Feiroua sullale
Polassium permanganate
Phosphorus

Zmc sullale

Chromic acid

Sodium phosphate, tnbasie
Ferrous chionde

Lead cidonda

Cupnc sullale

Silver nitrate
Ammonium sullamate
Sodium chromato
Aisomc acid

Calcium arsenate
Potassium bichromate
Calcium liypochtonto
Zinc hydrosullite

Zinc nitiale

Fluonno

Selenium

Chlonna

Ferrous sullale
Sod.um selonile
Mercurous nitrate
Selomous acid
Hydrogen sullide
Hydrosulluric acid
Suilur hydnde
Ammonium thiosullale
klercunc sullale

Lead tluonde

Zinc lluonde

Feme lluonde
Antimony tnlluonda
Arsenic tnchlonde
Lead arsenate
Potassium arsenate
Sodium arsemte
Sodium phosphate, tnbasie
Mevmphos

Nickel sullale
Beryllium chlondo
Beryllium lluonde
Beryllium nitrate
Ammonium chromata
Potassium chromate
Strontium chromate
Ammonium bichromate
Cadmium bromide
Cobaltous bromide
Antimony tnbromido
Chlorosullomc ncid
Thallium(l) chloride
Hydrogon phosphide
Phosphino
Ammonium vanadate
Vanadic acid, ammonium salt
Camphone, octnchloto-
Toxaphene

CASRN

8001589
8003198
8003347
8014957
9004664

10022705
10025873
10025919
10026116
11X128225
10031591

10039324
10043013
10045893
10045940
10049055
10099748
10101538
10101630
10101890
10102064
10102188
10102439

10102440

10102451
10102484
10108642
10124502
10124568
10140655
10192300
10196040
10361894
10380297
10415755
10421484
10544726

10588019
11096825

11097691
11104282

11115745
11141165

12002038
12039520
12054487
12125018
12125029
12135761
12672296

12674112

12771033
13463393

1356099t
13597994
13746899
13765190
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Hazardous Substanco

Creosote

Oichloropropane - Dichloropropono (muturel

Pyrethnns

Sullunc acid

Ferric dexuan

Iron dextran

Sodium hypochlorite
Phosphorus oxychlonde
Antimony Inchlondo
Zirconium tolrachlondo
Ferric sullale

Sullunc acid. IFialtn—(> salt
Thaliium(l) sullale

Sodium phosphate, dibasic
Aluminum sullale

Ferrous ammonium sullale
Mercuric nitrate

Chromous chloride

Load nitrate

Chromic sullale

Load iodide

Sodium phosphato. tnbasie
Uranyl nitrate

Sodium selenite

Nitnc oxide

Nitrogen(It) oxide

Nitrogen dioxide
Nitrogen(IV) oxid.l
Thallium(l) nitrate

Lead arsenate

Cadmium chlondo
Potassium arsenne

Sodium phosphato, tnbasie
Sodium phosphate, dibasic
Ammonium bisullite
Ammonium sullile

Sodium phosphate, tnbasie
Cupnc sullale ammontaled
Mercurous nitrate

Feme mtrato

Nitrogen dioxide
Nitrogen(lV) oxide

Sodium bichromate
Aroclor 1260
Polychlorinated Biphenyls (PCBs)
Aroclor 1254
Polychlorinated Biphenyls (PCBs)
Aroclor 1221
Polychlonnated Biphenyls (PCBs)
Chromic acid

Aroclor 1232
Polychlorinated Biphenyls (PCBs)
Cupnc acetoarsente
Thaiiium(t) selenide

Nickel hydroxide
Ammonium lluondo
Ammonium chionde
Ammonium sullide

Aroclor 1248
Polychlonnated Biphenyls (PCBs)
Aroclor 1016
Polychlonnated Biphenyls (PCBs)
Suilur monochlondo

Nickel carbonyl

Nickel totracarbonyt
2.4.5-T salts

Beryllium nitrate

Zxroraum nitrate

Caicum chromate

Chromic acxj. calcium salt
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CASON

13B14985
13620630
13952646
14017415
14216752
14258492
14307358
14307438
14639975
14639986
14644612
15699160
15739807
15950660
16721805
18752775

16871719
16919190
16923958
18863664

20816120

20830813

20859738
23950585

25154545
25154556
25155300
25167822
25166154
25168267
25321146
25321226
25376458

25550587
26264062
26471625

26628228
26638197
26952238
27176870
27323417
37774136
28300745
30525894
32534955
33213659
36478769
37211055
39196184

42504461
52628258
52652592
52740166
53487111
53469219

Marardous Substance

Liiad liuoooiato
Ammonium flu-'boralo
sec-Butylamme
Coballous sulfamato
Nickel nitfito
Ammonium oxalale
Lithium cmomsta
Ammonium lartrale

Zmc ammomum chloride
Zinc ammonium ctilondo
Zirconium sullale

Nickel ammonium sullale
Lead sullale
2.3.4.Tnchloiopl>anol
Sodium hydroiulfidB

Acotimidic acid. N-[(melhylcarbamoyl)oxy)lhio-

.melbyl esior
Molhomyl
Zinc silicolluonue
Ammonium ail colluonde
Zucomum pola\sium lluonde

O Glucopyranose. 2deoxy.2-(3methy|.3nilro-

soureido)-
Streplozolocm
Osmium oxide
Osmium telromde
Oaunomycm

5,12-Napnihiiconedione, (8S-cis)-8acetyl-10(3-

ammo-2.3.0indoo xy-alpha-L-iyio-

hoxopyranosyl)rxy).7.8.9.10-loirahydro-6.6.11-

Inhydroxy-1.meinoxy-

Alu,,.,num phosphide

3.50ichloro-N(l.1-dimelhyt.2-
propynyl)benzamide

Pronamide

Oinitrobenzene (mixed)

Niiropnonol (mixed)

Sodium dodecylbenzene sullonate

Tnchlorophenol

245 esiers

2.4.0 Esiers

Oimirololuene

Oichlorobenzene (mixed)

Oiamindloluene

Toiuenediamme

Dimlrophenol

Calcium dodecylbenzono sulfonate

Benzene. 2,4-diisocyanatomethyl-

Toluene dnsocyanate

Sodium azide

Dichloroptopane

Dichloropropene(s)

Oodecylbenzenesulfonic acid

Tnelhanolamme dodecylbenzene sullonale

Vanadyl sullale

Aniimony potassium ladralo

Paraformaldehyde

2,4 5-TP acid esiers

beia - Endosullan

Uranyl mlralo

Nickel chloride

3.3-Dimothyt- le(melhylthio|-2-bulanone.O-
t(melhylamino)caibonyl] oximo

Thiolanox

Isopropanolamme dodecylbenzene sullonale

Zinc ammonium chionde

Lead stearate

Calcium arsemte

2.4-0 Esiers

Aroclor 1242

Polychlonnaled Biphenyls (PCBs)

40 CFR Ch. 1 (7-1-88 Editiar)

CASRN Maia-doui Substance

55488874 Ferric ammonium oxalele
56189094 Lead siearale
61792072 2,4,5-T esiers

LOPR147 Apr41965asa ended |1
R|%45) Sept. 20, 10(10; 52 PR 45767. Dec.

13025 (determination of reportable quan-
tities.

(a) Listed, hazardous substances. The
quantity listed In the column "Final
RQ" for each substance In Table 302.4
Is the reportable quantity for that sub-
stance.

(b) Unlisted hazardous' substances.
Unlisted hazardous substances desig-
nated by 40 CFR 302.4(b) have the re-
portable quantity of 100 pounds,
except for those unlisted hazardous
wastes which exhibit extraction proce-
dure (EP) toxicity identified in 40
CFR  261.24. Unlisted hazardous
wastes which exhibit EP toxicity have
the reportable quantities listed in
Table 302.4 for the contaminant on
which the characteristic of EP toxicity
is based. The reportable quantity ap-
plies to the wr~te itself, not merely to
the toxic contaminant. If an unlisted
hazardous waste exhibits EP toxicity
on the basis of more than one con-
taminant, the reportable quantity for
that waste shall be the lowest of the
reportable quantities listed in Table
302.4 for those contaminants. If an un-
listed hazardous waste exhibits the
characteristic of EP toxicity and one
or more of the other characteristics
referenced in 40 CFR 302.4(b), the re-
portable quantity for that waste shall
be the lowest of the applicable report-
able quantities.

(51 PR 34547. Sept. 29. 1987)

§302.6 Notification requirements.

(@)  Any person in charge of a vessel
or an offshore or an onshore facility
shall, as soon as he has knowledge of
any release (other than a federally
permitted release or application of a
pesticide) of a hazardous substance
from such vessel or facility in a quan-
tity equal to or exceeding the report-
able quantity determined by this part
in any 24-hour period, immediately
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Environmental Protection Agenc/

notify the National Response Center
((800) 424-8802; In Washington. D.C.
(202) 428-2875).

<b) Relenses of mixtures and solu-
tions are subject to these notification
requirements only where a component
hazardous substance of the mixture or
solution Is released In a quantity equal
to or greater than Its reportable quan-
tity.

(©) C _ r
RQ of s .lid particles of antimony, ar-
senic, beryllium, cadmium, chromium,
copper, lead, nickel, selenium, silver,
thallium, or zinc Is not required If the
mean diameter of the particles re-
leased Is larger than 100 micrometers
(0.004 inches).

(Approved by the Office ol Management
8%17)Budget under control number 2115-

9302.7 Penalties.

(a) Any person—

(1) In charge of a vessel from which
a hazardous substance Is released,
other than a federally permitted re-
lease. Into or upon the navigable
waters of the United States, adjoining
shorelines, or into or upon the waters
of the contiguous zone,

(2) In charge of a vessel from which
a hazardous substance is released,
other than a federally permitted re-
lease. which may affect natural re-
sources belonging to, appertaining to.
or under the exclusive management
authority of the United States (includ-
ing resources under the Fishery Con-
servation and Management Act of
1976), and who is otherwise subject to
the jurisdiction of the United States
at the time of the release, or

(3) In charge of a facility from
which a hazardous substance is re-
leased. other than a federally permit-
ted release, in a quantity equal to or
greater than that reportable quantity
determined under this part who fails
to notify immediately the National
Response Center as soon as he has
knowledge of such release shall be
subject to all of the sanctions, includ-
ing criminal penalties, set forth in sec-
tion 103 of the Act with respect to
such failure to notify.

(b) Notification received pursuant to
this section or information obtained
by the exploitation of such notifica-

Noilflcatlon of the releuse of an

9303.10

tion shall not be used against any such
person In any criminal case, except a
prosecution for perjury or for giving a
false statement.

<c) This section shall not apply to
the application of a pesticide product
registered under the Federal Insecti-
cide, Fungicide, and Rodenticide Act
or to the handling and storage of such
a pesticide product by an agricultural
producer.

PART 303—CITIZEN AWARDS FOR
INFORMATION ON CRIMINAL VIO-
LATIONS UNDER SUPERFUND

Stoport A—Canarol

ec.

03.10 Purpose.

03.11 Definitions, . ,

03.12 Criminal violations covered by this
award authority.

i L i

303.20 EIi?ibiIi,ty to file a claim_ for award,
30321 Defermination of ..ilgibillty and
amount of award.

Subpart G—Critarla for Payment of Awerd

303.30 Criteria for payment of award.
303.31 Assurance of ¢laimant confidential-

Ity.
303.3% Pre-payment offers.
303.33 Filing aclaim.

Authority: 42 U.S.C. 9009¢d), Executive
Order No. 12580.

Source: 53 FR 16088, May 5. 1988, unless
otherwise noted.

wWw LW

Subpart A—General

§303.10 Purpose.

This regulation Implements the "cit-
izen award” authority granted by Con-
gress to the President In the 1986
Amendments to the Comprehensive
Environmental Response, Compensa-
tion, and Liability Act (CERCLA). sec-
tion 109(d). As authorized in the Su-
perfund Amendments and Reauthor-
ization Act of 1986 (SARA) section
109(c) and Executive Order No. 12580
(issued by the President on January
23, 1987), the Environmental Protec-
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Environmental Protection Agency

“Reportable quantity” means tLit
quantity, as set forth In this part, the
release of which requires notification
pursuant to this part;

"United States" Include the several
States of the United States, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, Guam, American
Samoa, the United States Virgin Is-
lands, the Commonwealth of the
Northern Marianas, and any other ter-
ritory or possession over which the
United States has jurisdiction: and

"Vessel" means every description of
watercraft or other artificial contriv-
ance used, or capable of being used, as
a means of transportation on water.

93024 Designation sub-
stances.

(a) Listed hazardous substances. The
elements and compounds and hazard-
ous wastes appearing in Table 302.4
are designated as hazardous sub-
stances under section 102(a) of the
Act.

(b) Unlisted hazardous substances. A
solid waste, as defined in 40 CFR
261.2, which is not excluded from reg-
ulation as a hazardous waste under 40
CFR 261.4(b), is a hazardous substance

of hazurdous

.4

under section 101(14) of the Act if it
exhibits any of the characteristics
identified in 40 CFR 261.20 through
261.24.

The numbers under the column
headed "CASRN" are the % emjcal A
stracts Service Registry Numbers for each

hazardous substance. Other names by which
each hazardous substance Is Identified In
other statutes and their implementing regu
lations are provided In the "Requ’, rtory
onyms" column. The "Statutory
cofumn lists the RQs for hazardous su -
stances establrshed by section 102 of
CERCLA. The "Statutofy Code" column in-
dicates the statutory source for designating
each substan"ce as CERCLA hazardous
substance: Indrcates that the statutory
source Is sectron 311(b)g) the Clean
Water Act. "2" indicates the source is
section 307(a) of the Clean Water Act. "3"
Indicates that the source Is section 112 of
the Clean Ajr Act, and "4 Indicates that
the  source is RCRA section 3001, The
"RCRA Waste Number" column provides
the waste Identification num®srs assigned
to varioys substances by RCRA regulations.
The column headed "Category” “lists the
code letters "X," "A." “B," D.
which are associated with re ortable quantr-

ties of 1. 10, 100, 1000, and oun s, re-
spectively. The *Founds ( kg co umn ﬁro-
vides the reportable quantity for each haz-

ardous substance in pounds and kilograms.

TABLE 302.4-LIST OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES

(See footnotes at end ol Table 302 a)

Hazarcous Substance CASRN Requlatory Synonyms
83329
20896B
75070
Acetaldebyde. chioro-..... 107200 Chioroacotaldehyde
Acetaidenyde. tnchloro-... 75876
Acetamtde. N- 591082 I-Acetyl-2-tfiiourea.......
(arninom*oxomethyi)-.
Acetamice. N-(4- 62442  Pbenacetm..............
etnoxyphenyi)-.
Acelamide. N-9H- 53563 2-AcutylaminoHuorono
Huoren.2 -yk
AcetamKJe 2-fluoro-......... 640197 Fluoroacetamida.......... .
64197
141786
Acet.c aod, rtuoro*. 62740  Fluoroacetic acid,
sodium salt. sodium salt.
301042
Acet>c aod. thnitium(i) 563688 Thalliufli(l) acetate
salL
108247
Acetimid< acid.N- 16752775 Methomyl....ccooocvvenne
C(meiby>cart>amoyi)
oxyltbo*. metnyl ester.
ACELONE ... e 67641 2-Pfopanono.............

Statutory Final RQ
RCRA
RQ Codei  waste  C2[€90"  pounds(Kg)
Number ry
p 2 B 100 (45.4)
r 2 o 5000 (2270)
1000 1.4 U001 c 1000 (454)
p 4 P023 c 1000 (454)
i* 4 U034 X 1#(0.454)
p 4 P002 c 1000 (454)
p 4 u187 X 1# (0.454)
p 4 U005 X 1# (0454)
p 4 PO57 B 100(45.4)
1000 1 o 5000 (2270)
p 4 U112 ¢} 5000 (2270)
p 4 P058 A 10 (4.54)
5000 14 U144 0 50004 (2270)
P 4 U214 B 100 (45.4)
1000 0 5000 (2270)
p 4 P066 B 100 (45.4)
p 4 U002 0 5000 (2270)
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Hazardous Substance

Acetone cyanohydnn

Acetonitnie.......cccceee e

3-(aipha-
AcetonyibenzyO- 4.
hydroxycoumann and
salts.

Acetophenone e

2-Acetylam;nofluoreno....

Acetyl bromide
Acetyl chionde ........
I-Acetyl-2-thourea..

Acrolein ...
Acrytamtde
Acryitc aod
Acrylomtnle...
Adiptc acjd..«~ .
Alanme. 3-(p-bis(2-
chloroelhyljaminol
phenykl*.
Aldicarb ...

Aldnn..

Ally! alconoi.
Allyl chionde
Aluminum phosphide .....
Aluminum suUate............
2-Amino-1 smethyl
benzene.
4-Ammo-t-methyl
benzeno.
5-(Ammomethyl)-3-
isoxazoloi.
4.Aminopyndmo ...
Amitrole
Ammonia
Ammonium acetate
Ammonium benzoate......
Ammonium bicarbonate...
Ammonium bicnromate ...
Ammonium bifluonde.
Ammonium bisulfite .
Ammonium ca/bamate....
Ammonium carbonate.__
Ammonium chlondo
Ammonium chromate.....
Ammonium cit/ itc
dibasic.
Ammonium fluodora ...
Ammonium fluonde
Ammonium hydroxide
Ammonium oxalate..........

CASRN

75865

75058
8Y812

98862
53963

506967
75365
59(082

(07028
79081
79107

107(31

124049

146B23

116063

309002

107186
107051
20859738
10043013
95534

106490
2763964

504245
61825
7664417
631618
1863634
1066337
7789095
1341497
10192300
1111780
506876
12125029
7788909
3012655

13826830
12125018
1336216
6009707
5972736
14258492

Regulatory Synonyms

2 -Methyiiactomtnle.
Prcpanenitnle. 2-
hydroxy-2 -methyl
Ethanemtnle.. .
Wariann..

Ethanone, l-phenyl-....
Acetamide. N-9H-
fluoren-2 -yt-.

Ethanoy! chionde.........
Acetamide. N-
(ammoihioxomelhyt)-
2-Proponal
2 Propenam»de.
2-Propenorc aod..
2-Propenemtnle....

Meiphaian

Propanal. 2-methyl-2-
<methylthK>)\ 0-
((meihylammo)
carbonylloxime.

1.2.3.4,10-10-
Hexachloro-
1.4.43.5.8,83-
hexahydro- 1.4:5.8-
endo. exo-
oimothanonaphthaleno.

2-Propen-l-ol.

o-Toiuidine...,

p-Tc:uid*ne...,

3(2H).tsoxazolone. 5-
(ammomethyl)-.

4. Pyndmamme......ccoceune
IH-i.2.4.Tnazol-3-amine.

116

RQ

5
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TABLE 302.4-LIST OF HAZARDOUS SUBSTANCES AND REPORTABLE QUANTITIES-

Continued
e foroesaat k324

Statutory

Code*

s

N

124

RCRA
Waste
Number

P069

U003
P001

U004
U005

uoo6
P002
P003
uoo7
U008
U009

U150

P070

P004

POO5

U320

U353

P007

P008
U011

Final RQ

Catego-

y

PoundstKg)
10 (4 54)

5000 (2270)
100 (45 4)

5000 (2270)
1ft (0.454)

5000 (2270)
5000 (2270)
1000 (454)

1 (0 454)
5000 (2270)
5000 (2270)
10041 (45.4)
5000 (2270)
1* (0 454)

t (0454)

141 (0.454)

100 (45 4)
1000 (454)
100 (45 4)
5000 (2270)
10 (0 454)

X ! 11 10.454)

000 (454)

1000 (454)
1* (0 454)
100 (45 4)

5000 (2270)

5000 (2270)

5000 (2270)

1000* (454)
100 '5.4)

5000 (2270)

5000 (2270)

5000 (2270)

1680+ 154

5000 (2270)

5000 (2270)
100 (45.4)
1000 (454)
5000 (2270)
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CO DIBCNZO'P-DtOXINS AND .q .
ns

42 U.S.C. 6905. 6912(a., 6921.
T4 33119. May 19. 1980. lIn|ess
«a.

>part A—General

mm and scope.

jart identifies those solid
i are subject to regulation
.S wastes under Parts 262

268. and. Parts 270, 271,
r.is chapter and which are
the notification require-
ectlon 3010 of RCRA. In

rt A defines the terms

and “hazardous waste",
ose wastes which are ex-
i regulation under Parrs
1 266, 268 and 270 and es-
stcial management require-
azardous waste produced
ally exempt small quanti-
rs and hazardous waste
ycled.
rt B sets forth the criteria
A to identify characteris-
mdous waste ana to list par-
rdous wastes.
rt C identifies characterise
dous waste.
rt D lists particular haz-
es.
; definition of solid waste
i this part applies only to
also are hazardous for pur-
regulations implementing
of RCRA. For example, it
'Ply to materials (such as
jus scrap, paper, textiles,
hat are not otherwise haz-
es and that are recycled.

't identifies only some of
Is which are solid wastes
jus wastes under sections
nd 7003 of RCRA. A mate-
is not defined as a soliu
s part, or is not a hazard-
dentified or listed in this
a solid waste and a hazard-
or purposes of there sec-

case of sections 3007 and
has reason to believe that

gflvironm*0*0* Protection Agoncy

.» material may be a solid waste
thin the meaning of section 1004(27)
r RCRA and a hazardous waste
0 thin the meaning of section 1004(5)

rCRA: or .
01 fr, the case of section 7003. the

mutory elements are established.

ic) For the purposes of 8§ 261.2 and
*61.6: o .

,d A spent material” is any materi-

I tftdt has been used and as a result
jtf contamination can no longer serve
elie purpose for which it was produced
without processing:
~,2) Sludge" has 'he same meaning
JSed in i 260.10 of this chapter;

,3) A "by-product” Is a material that
9 not one of the primary products of a
production process and is not solely or
separately produced by the production
process. Examples are process residues
<uch as slags or distillation column
bottoms. The term aoes not include a
co-product that is produced for the
general public's use and is ordinarily
used in the form it is produced by the
process.

(4) A material is “reclaimed"” if it is
processed to recover a usable product,
or if It is regenerated. Examples are
recovery of lead values from spent bat-
teries and regeneration of spent sol-
vents.

(5) A material is "used or reused" if
it is either:

()  Employed as an ingredient (in-
cluding use as an intermediate) in an
industrial process to make a product
(for example, distillation bottoms
from one process used as feedstock in
another process). However, a material
will not satisfy this condition if dis-
tinct components of the material are
recovered as separate end products (as
when metals are recovered from
metal-containing secondary materials):
or

(i) Employed in a particular func-
tion or application as an effective sub-
stitute for a commercial product (for
example, spent pickle liquor used as
phosphorous precipitant and sludge
conditioner in wastewater treatment).

(6) "Scrap metal” is bits and pieces
of metal parts (e.g., bars, turnings,
rods, sheets, wire) or metal pieces that
may be combined together with bolts
or soldering (e.g., radiators, scrap auto-
mobiles, railroad box cars), which

§261.2

V\;hézn worn or superfluous can be recy-
cled.

(7) A material is "recycled" if it Is
used, reused, or reclaimed.

$>A material Is "accumulated spec-
ulatlvely” if it is accumulated before
being recycled. A material Is not accu-
mulated speculatively, however, if the
person accumulating it can show that
the material is potentially recyclable
and has a feasible means of being recy-
cled: and that—during the calendar
year (commencing on January 1)—the
amount of material that is recycled, or
transferred to a different site for recy-
cling. equals at least 75 percent by
weight or volume of the amount of
that material accumulated at the be-
ginning of the period. In calculating
the percentage of turnover, the 75 per-
cent requirement is to be applied to
each material of the same type (eg.
slags from a single smelting process)
that is recycled in the same way (i.e..
from which the same material is recov-
ered or that is used in the same way).
Materials accumulating in units that
would be exempt from regulation
under §261.4(c) are not be Included In
making the calculation. (Materials*
that are already defined as solid
wastes also are not to be Included in
making the calculation.) Materials are
no longer in this category once they
are removed from ace mulatlon for re-
cycling, however.

545 FR 33119, May 19. 1980, as amended ac
8 FR 14293 Apr.1.1983: 50 FR 683. Jan. 4.
1985 51 FR 10174, Mar. 24. 1986; 51 FR
40636. Nov. 7. 1986)

§261.2 Definition of solid waste.

(a)(1) A solid waste 1s any discarded
material that is not excluded by
§261.4(a) or that is not excluded by
variance granted unde" *§260.30 and
260.31.

(2) Adiscarded material is any mate-
rial which is:

(i) Abandoned, as explained in para-
graph (b) of this section: or

(ii) Recycled, as explained in para-
graph (c) ot this section: or

(1) Considered inherently waste-
like, as explained In paragraph (d) of
this section.

(b) Materials are solid waste if they
are abandoned by being:

393



5261.2

(1) Disposed of: or

(2) Burned or Incinerated: or

(3) Accumulated, stored, or treated
(but not recycled) before or in lieu of
being abandoned by being disposed of,
burned, or incinerated.

<c) Materials are solid wastes if they
are recycled—or accumulated, stored,
or treated before recycling—as speci-
fied in paragraphs (c)) through Hi
of this section.

40« ch.. (7.4,

@Il However, commer
productﬁ I'ilfted in J 281 §§ Iro ot
wastes { ey *ure applied to m?* *°In
and that is their ordinary " bni
use. nann?.

(2) Burning for energy rpr*
Materials noted with a m''vne
of Table 1 are solid wastes vhe, ’'n-
are: 1re

1A) Burned to recover energy

iB) Used to produce u fUe.

() Used in a manner constituting otherwise contained In fuels un ilr

disposal. (I) Materials noted with a "
In Column 1of Table I are solid wastes
when they are:

(A) Applied to or placed on the land
‘n a manner that constitutes disposal,
or

(B) Used to produce products that
are applied to or placed on the land or
are otherwise contained in products
that are applied to or placed on the
land (In which cases the product Itself
remains a solid waste).

cases the fuel itself remains , Lr
waste), '
i'll _However, commercial ch,.*,
products listed In §261.33 arc not
wastes If (hey arc themselves fuel, B
(3) Reclaimed Materials noted a.,
a in column 3 of Table | are
wastes when reclaimed. 'v

(4)  Accumulated speculatively Ma,

rials noted with a In column * ,
Table 1are solid wastes when accum
lated speculatively, u'

Table i

Soenl Malanais ... .o e

Sludges (luted in 40 CFR Pan 261 31 or 281 32)

Sludges e.ruoiting a cnaracttmsuc ol haaa/dous wane
By-products (luted in ao CFR Pan 281 31 or 261 32)
By-producis amibiting a cnaraciensiic ol haiardous waste
Commercial cnemical products luted in 40 CFR 261 33
Scrap metal

No'.e term* ‘spent mitenels", “siitoges'. by*p<cxductd

commuting 1 eocnmauon HHI"{

. gml)) lo 41cIul !.(manm 261 2ic.i,.,

( 2 3

cl 01 cl

C) ol cl

c cli

cl cl ™

cl cli

cl cli

cl ) 1% It

and 'scrap metai are defm®o <n 9261 1

(d) Inherently waste-like materials. substitute tor are found in raw materi-

The following materials are solid
wastes when they are recycled In any
manner:

(1) Hazardous Waste Nos. F020. P021
(unless used as an ingredient to make
a product at the site of generation).
F022, F023, F026, and F028.

(2) The Administrator will use the
following criteria to add wastes to that
list:

(I)(A) The materials are ordinarily
disposed of, burned, or incinerated; or

(B) The materials contain toxic con-
stituents listed in Appendix VIII of
Part 261 and these constituents are
not ordinarily found in raw materials
or products for which the materials

als or products in smaller concentra-
tions) and are not used or reused
during the recycling process; and

(i)  The material may pose a sub-

stantial hazard to human health and
the environment when recycled.

(e)  Materials that are not solid waste

when recycled. (1) Materials are not
solid wastes when they can be shown
to be recycled by being:

(i) Used or reused as ingredients in
an industrial process to make a prod-
uct. provided the materials are not
being reclaimed; or

(ii) Used or reused as effective sub-
stitutes for commercial products; or
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Returned to the original process

1 winch they are generated, with-

being reclaimed. The material

out j,r turned as a substitute for

m material feedstock, and the proc-

r must use raw materials as principal

. —0cks.

Noi The following materials ure solid

s even if the rer-'ing involves

. reuse, or return i the original

U «i*s3 idescribed In paragraphs <0X1)
, through 'HD of this section):

, Material* used in a manner con-

ntuting disposal, or used to produce

product that are applied to the land:

<,il) Materials burned for energy re—
covery. used to produce a fuel, or con-
«ined"in fuels: =>r

,,iD Materials accumulated specula-
tneiy; or

Vi Ma eIrSiaIs listed "r. paragraph
,d)(Dof sectign. .

i) _Documentation of claims that
materials EH’E not solid wastes or.are
conditionally exempt from regulation.
Respondents in action®; to enforce reg—
ulations implementing Subtitle C of
RCRA who raise a claim that a certain
material is not a solid waste, or Iscon—
ditionally exempt from regulation,
must demonstrate that there is a
loiown market or disposition for the
material, and that they meet the
terms of the exclusion or exemption.
In doing so. they must provide appro—
priate documentation (such as con—
tracts showing that a second person
uses the material as an ingredient in a
production process) to demonstrate
that the material Is not a waste, or is
exempt from regulation. In addition,
owners or operators of facilities claim—
ing that they actul\lly are recycling
materials must sho. that they have
the necessary equipment to do so.

[SO FR 664, Jan. 4, 1985, as amended at SO
FR 33542, Aug. 20. 1985]

g261.3 Definition of hazardous waste.

(a) A solid waste, as defined in
4261.2, isa hazardous waste if:

(1) It is not excluded from regula—
tion as a hazardous waste under
4261.4(b): and

(2) 1t meets any of the following cri—
teria:

9261.3

() It exhibits any of the characteris-
tics oi hazardous waste identified in
Subpart C.

(1) 1t is listed in Subpart O and has
not been excluded from the lists In
Subpart D under 44 260.20 and 260.22
of this chapter.

dil) It is a mixture of a solid waste
and a hazardous waste thal Is listed In
Subpart D solely because it exhibits
one or more of the characteristics of
hazardous waste iOv ‘Ifled in Subpart
C, unless the resultant mixture no
longer hiblts any enaracterlstic of
hazardous waste Identified in Subpart

dv) It Is a mixtute of solid waste and
one or more hazardous wastes listed In
Subpart D and has not been excluded
from this paragraph under 45 260.20
and 260,22 of this chapter; however,
the following mixture; of solid wastes
and hazardous wastes listed in Sub-
part D are not hazardous wastes
(except by eppltcation of paragraph
(a)(2) (1) or (ID of this section) if the
generator can demonstrate that the
mixture consists of wastewater the dis-
charge of which is subject to regula-
tion under either section 402 or ‘Sec-
tion 307(b) of the Clean Water Act (in-
cluding wastewater at facilities which
have eliminated the discharge of
wastewater) and:

(A) One or more of the following
spent solvents listed in 4261.31—
carbon tetrachloride, tetracliloroethy-
lene, trichoroethylene—Provided,
That the maximum total weekly usage
of these solvents (other than the
amounts that can be demonstrated not
to be discharged to wastewater) divid-
ed by the average weekly flow of
wastewater into the headworks of the
facility's wastewater l.eatment or pre-
treatment system does not exceed 1
part per million; or

(B) One or more of the following
spent solvents listed in §261.31—meth-
ylene chloride. [I.l1.I-trichloroethaiie,
‘*hlorobenzene. o-dichlorobenzene, cre-
ols. cresylic acid, nitrobenzene, tclu-
ine, methyl ethyl ketone, carbon di-
sulfide. isobutanol, pyridine, spent
chlorofluorocarbon solvents—provided
that the maximum total weekly usage
of these solvents (other than the
amounts that can be demonstrated not
to be discharged to wastewater) divtd-
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ed by the average weekly flow ol
wastewater Into the headworks of the
facility's wastewater treatment or pre-
ereatment system does not exceed 25
parts per million; or

(C) One of the following wastes
listed In §261.32—heat exchanger
bundle cleaning sludge from the petro-
leum refining Industry (EPA Hazard-
ous Waste No. K050): or

(D) A discarded commercial chemi-
cal product, or chemical intermediate
lisied in §261.33. arising from de mini-
mis losses of these materials from
manufacturing operations In which
these materials are used as raw mate-
rials or are produced In the manufac-
turing process For purposes of this
subparagrapn. "de minimis ™losses in-
clude those from normal material han-
dling operations ie.g. spills from the
unloading or transfer of materials
from bins or other containers, leaks
from pipes, valves or other devices
used to transfer materials); minor
leaks of process equipment, storage
tanks or containers; leaks from well-
maintained pump packings and seals;
sample purglngs; relief device dl.>
charges: discharges from safety show-
ers and rinsing and cleaning of person-
al safety equipment; and rinsate from
empty containers or from containers
that are rendered empty by that rins-
ing; or

(E) Wastewater resulting from labo-
ratory operations containing toxic (T)
wastes listed In Subpart D, Provided,
That the annualized average flow of
laboratory wastewater does not exceed
one percent of total wastewater flow
into the headworks of the facility's
wastewater treatment or pre-treatment
system, or provided the wastes, com-
bined annualized average concentra-
tion does not exceed one part per mil-
lion in the headworks of the facility's
wastewater treatment or pre-treatment
facility. Toxic IT) Wastes used in lab-
oratories that are demonstrated not to
be discharged to wastewater are not to
be included in this calculation.

(b) A solid waste which
cluded from regulation under para-
graph (a)(1) of this section becomes a
hazardous waste when any of the fol-
lowing events occur:

(1) In the case of a waste listed
Subpart D. when the waste first meets

Is not ex-

40 CF« Ch. 1(7-14«

the listing description set
Subpart D. nh in

(2) In the case of a mixture of
waste and one or more listed hayQili
ous wastes, when a hazardous * rd'
listed tn Subpart D is first added*1*
the solid waste.

(3/ In the case of any other wr
(including a waste mixture), when th*
waste exhibits any of the charact*,,
tics identified in Subpart C.

(c) Unless and until It meets the en
terla of paragraph (d): n
(D A hazardous waste will remain
hazardous waste. a
(2X1) Except as otherwise provided
in paragraph (c)(2)(li) of this section
any solid waste generated from the

treatment, storage, or disposal of
hazardous waste, including any sludge
spill residue, ash. emission control
dust, or leachate (but not Including
precipitation run-off) Is a hazardous
waste. (However, materials that are re-
claimed from solid wastes and that ere
used beneficially are not solid wastes
and hence are not hazardous wastes
under this provision unless the re-
claimed material Is burned for energy
recovery or used in a manner consti-
tutlng disposal.)

(1. The following solid wastes are
not hazardous even though they are
generated from the treatment, stor-
age, or disposal of a hazardous waste,
unless they exhibit one or more of the
characteristics of hazardous waste; (A)
Waste pickle liquor sludge generated
by lime stabilization of spent pickle
liquor from the Iron and steel industry
(SIC Codes 331 and 332).

(B) Waste from burning any of the
materials exempted from regulatior-
by 3261.6(a)(3) (v) through (Ix).

(d) Any solid waste described in
paragraph (c) of this section is not a
hazardous waste if it meets the follow-
ing criteria:

(1) In the case of any solid wast*- it
does not exhibit any of the character-
istics of hazardous waste identified in
Subpart C.

(2) In the case of a waste which is a
listed waste under Subpart D. contains
a waste lisied under Subpart D or is
derived from a waste listed in Subpart
D, it also has been excluded from
paragraph (c) under 8§260.20 and
260.22 of this chapter.



A0CRCh. 1(7-Ma
T2 il

ittng description set fQrth .
rt Dg P ? nn

n the case of a mixture of
and one or more listed ha? '1
istes, when a hazardous N rd‘
in Subpart D ts first adden e
id waste. 11
n the case of any other
iing a waste mixture), when th
xhibits_any of the character?*
ntified in Subpart C.
nless and until ic meets the ch
i paragraph <d¢>
. hazardous waste will remain ,
ous waste a
Except as otherwise provided
.graph (cK2)(ii) of this section
ild waste generated from thp
ent, storage, or disposal of a
rus waste, including any sludge
esidue, ash, emission control
r leachate (but not including
ation run-off) is a hazardous
However, materials that are re-
t from solid wastes and that are
eneflcially are not solid wastes
enee are not hazardous wastes
this provision unless the re-
| material is burned for energy
y or used in a manner constl-
disposal.)
The following solid washes are
zardous even though they are
ted from the treatment, r or-
disposal of a hazardous waste,
they exhibit one or more of the
teristics of hazardous waste: (A)
pickle liquor sludge generated
e stabilization of spent pickle
from the iron and steel industry
odes 331 and 332).
Vaste from burning any of the
als exempted from regulation
1.6(a)(3) (v) through (ix).
\ny solid waste described in
aph (c) of this section is not a
ous waste if it me its the follow-
eria:
i the case of any solid waste, it
it exhibit any of the character-
[éazardous waste identified in

i the case of a waste vhich is a
aste under Subpart D, contains
; listed under Subpart D or is
from a waste listed In Subpart
i’ 0 has been excluded from
.ph (c) under 8§260.20 and
A this chapter.

«tal Protection Ag.ncy

*1R e My § 1968 Memendgdial

J f* STtg"jS FR 49202. Nov. 29. 1985; 52

. Exriuront-
"uaunals which are not solid
a’ rhe following materials are
wastes for the purpose of this

pdrp (1- Domestic sewage; and
n atv mixture of domestic sewage
her wastes that passes through
r system to a publicly-owned
Timent works for treatment. "Do-
“ttc sewage" means untreated sani-
wastes that pass through a sewer

‘industrial wastewater discharges
h'“ jje point source discharges sub-
ject to regulation under section 402 of
tne Clean Water Act. as amended.

.comment: This exclusion applies only to
the sctuai point source discharge. It does
not exclude industrial wastewaters while
Jhey arc being collected, stored or treated
before discharge, nor does Itexclude sludges
that are generated by Industrial wastewater
treatment.)

(3) Irrigation return flows.

(4) Source, special nuclear or by-
product material as defined by the
Atomic Energy Act of 1954, as amend-
ed. 42 U.S.C. 2011 ef seq.

15) Materials subjected to In-situ
mining techniques which are not re-
moved from the ground as part of the
extraction process.

(6) Pulping liquors (i.e., black liquor)
that are reclaimed in a pulping liquor
recovery furnace and then reused in
the pulping process, unless it Is accu-
mulated speculatively as defined in
§261.1(c) of this chapter.

(7) Spent sulfuric acid used to
produce virgin sulfuric acid, unless if
is accumulated speculatively as de-
fined in §261.1(c) of this chapter.

(8) Secondary materials thr are re-
claimed and returned to the original
process or processes in which they
were generated where they are reused
in the production process provided:

() Only tank storage is Involved, and

the entire process through completion

of reclamation is closed by being en-

tirely connected with pipes or other

comparable enclosed means of convey-

ance;

8%1.4

(il) Reclamation does not Involve
controlled flame combustion (such as
occurs in boilers. Industrial furnaces,
or Incinerators);

(lii) The secondary materials are
never accumulated In such tanks for
over twelve months without being re-
claimed: and

(lv) The reclaimed material is not
used to produce a fuel, or used to
produce products that are used in a
manner constituting disposal.

(b)  Solid wastes which are not haz-
ardous wastes. The following solid
wastes are not hazardous wastes:

1) Household waste. Including
household waste that has been collect-
ed, transported, stored, treated, dis-
posed. recovered (e.g., refuse-derived
fuel) or reused. "Household waste"
means any material (including gar-
bage. trash and sanitary wastes in
stptic tank.') derived from households
(including single and multiple resi-
dences, hotels and motels, bunk-
houses. ranger stations, crew quarters,
campgrounds, picnic grounds and day-
use recreation areas), A resource re-
covery facility managing municipal
solid waste shall not be deemed to be
treating, storing, disposing of, or oth-
erwise managing hazardous wastes for
the purposes of regulation under this
subtitle, Lfsuch facility:

(1) Receives and bums only

(A) Household waste (from single
and multiple dwellings, hotels, motels,
and other residential sources) and

(B) Solid waste from commercial or
industrial sources that does not con-
tain hazardous waste; and

(il) Such facility does not accept haz-
ardous wastes and the owner or opera-
tor oi such facility has established
contractual requirements or other ap-
propriate notification or inspection
procedures to assure that hazardous
wastes are not received at or burned In
such facility.

(2) Solid wastes generated by an/ of
the following and which are returned
to the soils as fertilizers;

(i) The growing and harvesting of
agricultural crops.

(if) The racing of animals, including
animal manures.

(3) Mining overburden returned to
the mine site.
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(4) Fly ash waste, bottom ash waste,
slag waste, and flue gas emission con-
trol waste generated primarily from
the combustion of coal or other fossil
fuels.

(5) Drilling fluids, produced waters,
and other wastes associated with the
exploration, development, or produc-
tion of crude oil. natural gas or geo-
thermal energy.

(6)(i) Wastes which fail the test for
the characteristic of EP toxicity be-
cause chromium is present or are
listed in Subpart D due to the pres-
ence of chromium, which do not fail
the test for the characteristic of EP
toxicl y for any other constituent or
are not listed due to the presence of
any other constituent, and which do
not fail the text for any other charac-
teristic, if it is shown by a waste gener-
ator or by waste generators that:

(A) The chromium in the waste is
exclusively (or nearly exclusively) tri-
valent chromium: and

(B) The waste is generated from an
Industrial process which uses trivalent
chromium exlcusively (or nearly exclu-
sively) and the process does not gener-
ate hexavalent chromium: and

(C) The waste is typically and fre-
quently managed In non-oxidizing en-
vironments.

(il) Specific wastes which meet the
standard in paragraphs (b)(6)(i)(A),
(B) and (C) (so long as they do not fall
the test for the charactrlstlc of EP
toxicity, and do not fail the test for
any other characteristic) are:

(A) Chrome (blue) trimmings gener-
ated by the following subcategories of
the leather tanning and finishing in-
dustry: hair pulp/chrome tan/retan/
wet finish: hair save/chrome tan/
retan/wet finish: retan/wet finish: no
beamhouse; through-the-blue: and
shearling.

(B) Chrome (blue) shavings generat-
ed by the foLowing subcategories of
the leather tanning.and finishing in-
dustry: Hair pulp/chrome tan/retan/
wet finish: hair save/chrome tan/
retan/wet finish; retan/wet finish; no
beamhouse: through-the-blue: and
shearling.

eC) Buffing dust generated by the
following subcategories of the leather
tanning and finishing Industry: hair
pulp/chrome tan/retan/wet finish:

40 CFR Ch. 1 (M. **
5 v

hair save/chrome tan/ret»
finish: retan/wet fInt- no
house: through-the-blue. YA

D). Sewer scre in enerate
tlh% ?@M\ﬁ &) ?eﬁtigégi@s Q
\aYiret fﬁﬁ g 4K Fhishing L|*’*
try: Hair pulp/crome tan/retan,”
finish: hair save/chrome tan/?ﬁ(anll
wet finish; retan/wet finish; no
house: through-the-blue: and
ling. neif-

(E) Wastewater treatment slud
generated by the following subcate*8%
les of the leather tanning and fintoT
ing industry: Hair pulp/chrome tan
retan/wet finish; hair save/chrom
tan/retan/wet finish: retan/*.!
finish; no beamhouse: through-tf,
blue; and shearling.

(F) Wastewater treatment sludu
generated by the following subcategnr
ies of the leather tanning and finish
ing industry: Hair pulp/chrome tan,’
retan/wet finish: hair save/chrome-
tan/retan/wet finish; and throunh
the-blue.

(G) Waste scrap leather from the
leather tanning industry, the shoe
manufacturing industry, and other
leather product manufacturing indus-
tries.

(H) Wastewater treatment sludges
from the production of TiO, pigment
using chromium-bearing ores by the
chloride process.

(7) Solid waste from the extraction,
beneficiation and processing of ores
and minerals (including coal), includ-
ing phosphate rock and overburden
from the mining of uranium ore.

(8) Cement kiln dust waste.

(9) Solid waste which consists of dis-
carded wood or wood products which
fails the test for the ,'haracteristlc oi
EP toxicity and which is not a hazard-
ous waste for any other reason if the
waste is generated by persons who uti-
lize the arsenical-treated wood and
wood products for these materials’ in-
tended end use.

(c) Hazardous wastes which are ex-

empted from certain regulations. A
hazardous waste which is generated in
a product or raw material storage
tank, a product or raw material trans-
port vehicle or vessel, a product or raw
material pipeline, or in a manufactur-
ing process unit or an associated non-
waste-treatment-manufacturing unit.
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A™ncy

*x wipct to regulation under
3 n0l,«2"through 265. 268. 270. 271
Pwrts 262 t  chapter or to the notl-
»fid A requirements of section 3010

imtU It exits the unit in
of RC was generated, unless the

which 1 sur(ace impoundment, or
unit is a douU5 waste remains In

it POk K120 20at8Y SrdT Gl alle
jn,t Leas a < storage or transporta-
(“turin«'oduct Or raw materials.
uvod, cnmoles. (1' Except as provided
arsiraph (d)(2) of this section, a
Hiiple O SYIFG 2h DRz
walrhe sole purpose of testing to de-
*°|.,ne us characteristics or compv -*
is not subject to any requlrt-
1 V of this part or Parts 262
T tth 268 or Part 270 or Part 124 of

chanter or to the notification re-
ot 5«lon 3010 01 RCRA.

AnThe sample is being transported
to a laboratory for the purpose of test-

sample is b>_:g transported
bICKto the sample collector after test-

nE‘ or

till) The sample is being stored by
the sample collector before transport
to a laboratory for testing: or

(iv) The sample Is being stored in a
laboratory before testing: or

tv) The sample Is being stored in a
laboratory after testing but before it Is
returned to the sample collector: or

(vi) The sample is being stored tem-
porarily in the laboratory after testing
for a specific purpose (for example,
until conclusion of a court case or en-
forcement action where further test-
ing of the sample may be necessary).

(2) In order to qualify for the ex-
emption in paragraphs (d)(1) (1) and
(1D of this section, a sample collector
shipping samples to a laboratory and a
laboratory returning samples to a
sample collector must:

() Comply with U.S. Department of
Transportation (DOT), U.S. Postal
Service (USPS), or any other applica-
ble shipping requirements; or

(I Comply with the U 'lowing re-
quirements if the sample collector de-
termines that DOT. USPS, or other
shipping requirements do not apply to
the shipment of the sample:

§261.5

(A) Assure that the following Infor-
mation accompanies the sample:

(J) The sample collector’s name,
mailing address, and telephone
number:

(2) The laboratory’s name, mailing
address, and telephone number:

(3) The quantity of the sample;

(4) The date of shipment: and

(5) A description of the sample.

(B) Package the sample so that It
does not leak, spill, or vaporze from
its packaging.

(3) This exemption does not apply if
the laboratory determines that the
waste Is hazardous but the laboratory
ic no longer meeting any of the condi-
tions stated In paragraph (d)(1) of this
section.

(45 FR 33119. May 19. 19801

Editorjal Note For Federal Register Ci-
tations affecting | 261.4. see the List of CFR
Sections Affected In the Finding Aids sec-
tion of thLs volume.

9261.5 Special requirements for hazard—
ous waste generated by conditionally
exempt small quantity generators.

(a) A generator is a conditionally
exempt small quantity generator in a
calendar month ir he generates no
more than ICO kilograms of hazardous
waste in that month.

(b) Except for those wastes Identi-
fied In paragraphs (e). (f). (9), and (J)
of this section, a conditionally euempt
small quantity generator's hazardous
wastes are not subject to regulation
under Parts 262 through 266. 268. and
Parts 270 and 124 of this chapter, and
the notification requirements of sec-
tion 3010 of RCRA. provided the gen-
erator complies with the requirements
of paragraphs (f), (g). and (J) of this
section.

(c) Hazardous waste that is not sub-

ject to regulation or that is subject

only to {262.11. §262.12. {262.40(c),
and §262.41 is not Included in the
quantity determinations of this part
and Parts 262 through 266, 268, and
270 and is not subject to any of the re-
quirements of those parts. Hazardous
waste that Is subject to the require-
ments of {261.6 (b) and (c) and Sub-
parts C. D. and P of Part 266 Is Includ-
ed In the quantity determination of
this part and is subject to the requlre-
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f ART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

igpxat A—orrmt

Pur ose ami scop*.

Definition of solid waste.
EX mt|on of hazardous waste
Sp

t

C|a| requwemens for hazardous
generated . by conditionally
exempt small {jilantity itcneralors.

OO

OO

!_\._\,_\
Ebth_;

2818 Requnements for  recyclable materi-

2t||.7 ‘Residues  of hazardous waste in
empty contamers

Sub*|gt| Crlt &\Maw(%"* e Cltam*

261.10 Cr|er|a for identifying the clurac-
tertstics of hazardous waste.
261,11 Criteria for listing nozardous waste

Subpart C—dar%gngtlcs of Haaarcoui

261.20 General.

261.21 Characteristic of nltahlljty.
281.22 Characteristic of orrosiyity.
261.23 Characteristic of reactivity,
261.24 Characteristic of EP toxiclty.

'Subpart D-Lista of Haiardaui Wailai

281.30 General,
'26131 Hazardous wastes from non-specific

26132 Hazardous wastes from  specific

20133 Dlscarded commercial  chemical
Producs off-spectflcation species, con-
z}mer residues, and spill residues there-

APPENDICES

Appendix ~ [—Representative  Sampling
Methods

Appgndix [I—EP Toxicity Test Proce-

Appendix |II—Chem|caI Analysis Test
Method

Appendix rV —[Reserved por Radioactive
aste T est Methods!

Appendix V—IReserved ror iNric-nous
Waste Treatment Specifications!

Appendix VI—(Reserved tor Etiologic
Agents

Append|x II—Basis tor Listing Hazard-
ous Waste

Append|x VU |—Hazardous Constituents

Appe EX—Wastes Excluded Under
{26020 and 260.22
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Appendix X -Method op Anaivn,
cmorinaied DiitMto r Dioiins Vo1

*ENIOPtIRANS

AUTHORITY 42 usc 8905 6912i*,
and 6022. 1
Source: 45 PR 33118. May IV uro i

otherwise noted

fubport A—Ganaral

6261.) Purpose and wop*

(ai This part identifies those ,,
wastes wntch are subject to regulatin
as haz/;rdoua wastes under Paris
through 265. 208, and Parts 270" e,
and 124 of this chapter and which**,
subject to the notification regm.*
meats of section 3010 oi RORa tr
this part-,

<1) Subpart A defines the \frn.

solid waste" and “hazardous waste
identifies those wastes which are ex
eluded from regulation under Pap.
202 through 260. 268 arid 270 and *y
tablishes special management require,
ments for hazardous waste produced
by conditionally exempt small quanti.
ty generators and hazardous waste
which Is recycled.

(2) Subpart B sets forth the criteria
used by EPA to identify characters
tics of hazardous waste ana to list par
ticular hazardous wastes.

«31 Subpart C Identifies characteris-
tics of hazardous waste.

4> Subpart D lists particular haz.
ardous wastes.

(b)(1) The definition of solid waste
contained in this part applies only to
wastes that also are hazardous for pur-
poses of the regulations Implementing
Subtitle C of RCRA. For example, it
does not apply to materials (such as
non-hazardous scrap, paper, textiles,
or rubber) that are not otherwise haz-
ardous wastes and that are recycled.

a2) This part identifies only some of
the materials which are solid wastes
an 4 hazardous wastes under se .ions
3007. 3013. and 7003 of RCRA. A mate-
rial which is not defined as a solio
waste in this part, or is not a hazard-
ous waste identified or listed in this
part, is still a solid waste and a hazard-
ous waste for purposes of these sec-
tions if:

(i) In the case of sections 3007 and
3013, EPA has reason to believe that
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8l14.10

formed, In the event the matter
cannot be resolved by settlement the
person charged with the violation
shall be Informed In writing, of the de-
cision of the Presiding Officer and
shall be advised of his right to appeal.

Oltt.zo Drrulon.

Within thirty (30) days after the
conclusion of the hearings, the Presid-
ing Officer shall Issue findings with re-
spect to the matter. Including, where
appropriate to the amount of the civil
penalty. In assessing the civil penalty
the Presiding Officer shall consider
the factors set forth In {114.3. A copy
of the Presiding Officer's decision
shall be sent to the person charged in
the Notice of Violation. The decision
of the Presiding Officer shall become
the final decision of the Environmen-
tal Protection Agency unless within
fifteen (15) days from the date of re-
ceipt of such decision, the person as-
sessed the penalty appeals the deci-
sion to the Administrator, or unless
the Administrator shall have stayed
the effectiveness of the decision pend-
ing review.

6 11411 Appeal to Administrator.

<a) The person assessed a penalty In
the presiding Officer's determination
shall have the right to appeal an ad-
verse decision to the Administrator
upon filing a written Notice of Appeal
In the form required by paragraph <b)
of Inis section within fifteen (15) days
of the date the receipt of the Presid-
Ing Officer’s decision.

(b) The Notice of Appeal shall:

(1) State the name and address of
the person filing the Notice of Appeal:

(2) Contain a concise statement of
the facts on which the person relies:

(3) Contain a concise statement of
the legal basis on which the person
relies; and

(4) Contain a concise statement set-
ting forth the action which the person
proposed that the Administrator take.

(c) The Administrator may delegate
this authority to act In a given case.

(d) The Administrator, after a
Notice of Appeal in proper form has
been filed, shall render a decision with
respect to the appeal promptly. In ren-
dering his decision, the Administrator
may adopt, modify, or set aside the de-

34
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ctalon of the Presiding Officer In any
respect and shall Include In his decl-
slon a concise statement of the basis
therefore. The decision of the Admin-
istrator on appeal shall be effective
when rendered.

PART 116—DESIGNATION OF
HAZARDOUS SUBSTANCES

ﬁ&ﬁl Agpllcabnny

116.2 Abbreviations.

1103 Definitions.

KM Designation of hazardous substances.

Authority: Secs. Sll(b)c) A) and 501%)
Federal Water Pollution” Control Act (33
U.S.C. 1231 et seq.).

91161 Applicability.

This regulatior, designates hazard-
ous substances under  section
311(b)(2)(A) of the Federal Water Pol-
lution Control Act (the Act). The reg-
ulation applies to discharges of sub-
stances designated In Table 116.4.

(43 FR 10474, Mar. 13, 19781

91162 Abbreviations.
ppm=parts per million
mg=milliijrani(s)
kg=kilogrom(s)

mg/l =milllgrams(s> per liter =
(approx.) ppm .
mg/kg=mO0llgram(s) per Kkilogram =

(approx.) ppm
(43 FR 10474. Mar. 13. 19781

9DC.3 Definitions.

As used in this part, all terms shall
have the meaning defined In the Act
and as given below:

"The Act" means the Federal Water
Pollution Control Act. as amended by
the Federal Water Pollution Control
Act Amendments of 1972 (Pub. L. 92-
500), and as further amended by the
Clean Water Act of 1977 (Pub. L. 95-
217), 33 U.S.C. 1251 et seq.; and as fur-
ther amended by the Clean Water Act
Amendments of 1978 (Pub. L. 95-676):

"Discharge" Includes, but is not lim-
ited to, any spilling, Ieaklng pumping,
pouring, emitting, emptying or dump-
ing, but excludes (A) discharges In
compliance with a permit under sec-
tion 402 of this Act, (B) discharges re-

ritorlal
limited
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clslon of the Presiding Officer In anv
respect and shall Include In his dec|.
slon a concise statement of the baai.
therefore. The decls on of the Admin.
Istrator on dppeal shall be effective
when rendere

PART 116—DESIGNATION OF
HAZARDOUS SUBSTANCES

Sec.

>16.1 Applicability.

116.2 Abbreviations.

116.3 Definitions.

1164 Designation of hazardous substances

Authonty Secs. 311(h 8 ) and SOI
Federal Wa er PoIIut|on ntrol Act
U.S.C. 1251 et seq.).

9116.1 Applicability.

This regulation designates hazard-
ous substances under section
311(b)(2)(A) of the Federal Water Pol-
lutlon Control Act (the Act). The reg.
ulation applies to discharges of sub-
stances designated In Table 116.4.

(43FR 10474. Mar. 13. 1978)

9 116.2 Abbreviations.
ppm=parts per million
mg =milligram(s)
kg=Kkilogram(s)
mg/l=milllgrams(s)
(approx.) ppm
mg/kg=milllgram(s) per kllogram=
(approx.) ppm
(43 FR 10474. Mar. 13. 1978]

91163 Definitions.

As used In this part, all terms shall
have the meaning defined In the Act
and as given below:

“The Act” means the Federal Water
Pollution Control Act. as amended by
the Federal Water Pollution Control
Act Amendments of 1972 (Pub. L. 92-
500), and as further amended by the
Clean Water Act of 1977 (Pub. L. 95-
217), 33 U.S.C. 1251 et seq.; and as fur-
ther amended by the Clean Water Act
Amendmei ts of 1978 (Pub. L. 95-676);

"Discharge” Includes, but Is not lim-
ited to. any spilling, leaking, pumping,
pouring, emitting, emptying or dump-
ing. but excludes (A) discharges in
compliance with a permit under sec-
tion 402 of this Act, (B) discharges re-

per liter=

Pro,#dlon Afl#ncy

_ from circumstances ldentified
sultih* d an(j made a part of the
and,f ,eCord_with respect to a permit
public r jjfied under section 402 of
issued 0 an(1 subject to a condition in
this Ac*. and (C) continuous or an-
sU_ red intermittent dlscharges from
tiCipaiL source> identified in a permit
a application under section
or p c fhls Act, which are caused by

° occurring Within the scope of
relevant operating or treatment sys-

AeYiLherwise subject to the Jurisdic-
the United Stales” means sub-
t10? tn the jurisdiction of the United
States by virtue of United States citi-
.nshlP. United States vessel docu-
mentation or numbering, or as provid-
ri for by international agreement to
which the United States Is a party.

Vessel" means every description of

Lercraft or other artificial contriv-
ance used, or capable of being used, as
d means of transportation on water
other than a public vessel;

mpublic vessel” means a vessel owned
or bareboat-chartered and operated by
the United States, or a State or politi-
cal subdivision thereof, or by a foreign
nation, except when such vessel is en-
gaged in commerce.

*«Onshore facility” means any facili-
ty (including, but not limited to. motor
vehicles and rolling stock) of any kind
located in, on. or under, any land
within the United States other than
submerged land;

««Offshore facility” means any facili-
ty of any kind located in, on. or under,
any of the navigable waters of the
United States, and any facility of any
kind which is subject to the Jurisdic-
tion of the United States and is locat-
ed in, on, or under any other waters,
other than a vessel or a public vessel:

"Navigable waters” is defined in sec-
tion 502(7) of the Act to mean "waters
of the United States, including the ter-
ritorial seas,” and includes, but is not
limited to: (1) All waters which are
presently used, or were used in the
past, or may be susceptible to use as a
means to transport interstate or for-
eign commerce, including all waters
which are subject to the ebb and flow
of the tide, and Including adjacent
wetlands; the term "wetlands" as used
in this regulation shall include those

§ 116.3

areas that are Inundated or saturated
by surface or ground water at a fre-
quency and duration sufficient to sup-
port, and that under normal circum-
stances do support, a prevelance of
vegetation typically adapted for life In
saturated soil conditions. Wetlands
generally include swamps, marshes,
bogs and similar areas; the term "adja-
cent" means bordering, contiguous or
neighboring; (2) tributaries of naviga-
ble waters of the United States, in-
cluding adjacent wetlands; (3) Inter-
state waters. Including wetlands; and
(4) all other waters of the United
States such as Intrastate lakes, rivers,
streams, mudflats, sandflats and wet-
lands. the use. degradation or destruc-
tion of which affect Interstate com-
merce including, but not limited to:

0] Intrastate lakes, rivers, streams,
and wetlands which are utilized by
interstate travelers for recreational or
other purposes; and

(i) Intrastate lakes, rivers, streams,
and wetlands from which iish or shell-
fish are or could be taken and sold In
interstate commerce; and

(ill) Intrastate lakes, rivers, streams,
and wetlands which are utilized for in-
dustrial purposes by industries in
interstate commerce.

"Contiguous zone" means the entire
zone established or to be established
by the United States under article 24
of the Convention of the Territorial
Sea and the Contiguous Zone;

"Territorial seas"” means the belt of
the seas measured from the line of or-
dinary low water along that portion of
the coast which is in direct contact
with the open sea and the line mark-
ing the seaward limit of inland waters,
and extending seaward a distance of 3
miles.

A discharge "in connection with ac-
tivities under the Outer Continental
Shelf Lands Act or the Deepwater
Port Act of 1974, or which may affect
natural resources belonging to, apper-
taining to, or under the exclusive man-
agement authority of the United
States (including resources under the
Fishery Conservation and Manage-
ment Act of 1976)," means: (I) A dis-
charge into any waters beyond the
contiguous zone from any vessel or on-
shore or offshore facility, which vessel
or facility is subject to or is engaged in

35
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activities under the Outer Continental
Shelf Lands Act or the Deepwater
Port Act of 1974. and (2) any discharge
Into any waters beyond che contiguous
zone which contain, cover, or support
any natural resource belonging to, ap-
pertaining to. or under the exclusive
management authority of the United
States (Including resources under the
Fishery Conservation and Manage-
ment Act of 1976).

"Aquatic animals" means appropri-
ately sensitive wholly aquatic animals
which carry out respiration by means
of a gill structure permitting gaseous
exchange between the water and the
circulatory system:

"Animals” means appropriately sen-
sitive animaio which carry out respira-
tion by means of a lung structure per-
mitting gaseous exchange between air
and the circulatory system:

"Aquatic flora" means plant life as-
sociated with the aquatic eco-system
including, but not limited to, algae and
higher plants:

"Mixture” means any combination
of two or more elements and/or com-
pounds in solid, liquid, or gaseous

40 C « Ch. I (7-1-tt EdWon)

form except where such substances
have undergone a chemical reaction so
as to become inseparable by physical
means.

“LC50" means that concentration of
material which Is lethal to one- half of
the test population of aquatic animals
upon continuous exposure for 96
hours or less.

[43 FR 10474. Mar. 13. 1978: 43 FR 27533.
June 26, 1978, as amended at 44 FR 10268
Feb. 10. 1979]

§116.4 Designation of hazardous sub-
stances.

The elements and compounds ap.
pearing In Tables 1164 A and B are
designated as hazardous substances in
accordance with section 311(b)(2)(A)
of the Act. This designation includes
an’ isomers and hydrates, as well as
any solutions and mixtures containing
these substances. Synonyms and
Chemical Abstract System (CAS)
numbers have been added for conven-
ience of the user only. In case of any
disparity the common names shall be
considered the designated substance.

Tasle 116.4A- Listof Hazardous Substances

Common name CAS No.

75070
64197
100247

75865 2-methytlactonimle. alpfya-hydroiryisobutyi- _

onrtnta.
506967
79367

Synooymi Isomers CAS No.

Altyi alcofto]

Ammonium biajttrte ...

Ammonum cartonala........... T

Atrmonaxn chromate

107028

107131

124049
309002
107186
107051

10043013
7664417
631618
1663634
1006337

7789095
1341497

10192300
1111780
506676
12125029

7766969

2-propenal. acrylic aldehyde, acrylaldetiyde.
acraldetryde.

CyanoattrylafK). Furregram. Ventou propeo-
wtnie. vmyt cyanide

Octatene. HHDN ...

3<Worop*opene. 3-cMofopcopytene. Chkx-
allytene.

Aod ammonium carbonate. ammonum hy-
drogen carbonate.

Acid ammonum ttoonde, ammonum hydro-
gen tluonOe.

Ammonum munale. sal ammoniac, sal-
miae, Amchlor.

36
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Ammo**
Ammon*

Ammon*

Ammon*

Ammoo*
Ammoo*
Ammonu

Ammo**
Ammoo*

Ammoo*
Amty ac*

Antlina—

Antimony
Antimony

Antimony

Antimony
Antimony
Arsernct

Alsenc t
Araanet
Arsenici
Banum

Berzoic

Beraooit

e
Brjtiun

Butyt ic*
Butyian*

nrtxityl f

ca
Cadmun
Cadmun
Cadmun
Calcium
Caicum
Caicum
Caicum

Calcium
Caicum
Caicum
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mform except where such substances
have undergone a chemical reaction so
as to become inseparable by physical
means.

“LC50" means that concentration of
material which is lethal to one- half of
the test population of aquatic animals
upon continuous exposure for 96
hours or less.

[43 PR 10474. Mar. 13, 1978: 43 FR 27533,
June 26. 1978, as amended at 44 FR 10286.
Feb. 16. 1979]

§116.4 Designation of
stances.

The elements and compounds ap-
pearing in Tables 1164 A and B are
designated as hazardous substances in
accordance with section 311(b)(2)(A)
of the Act. This designation Includes
any isomers and hydrates, as well as
any solutions and mixtures containing
these substances. Synonyms and
Chemical Abstract System (CAS)
numbers have been added for conven-
ience of the user only. In case of any
disparity the common names shall be
considered the designated substance.

hazardous sub-

@zaroous Substances

Synonyms Isomers CAS No.

aod. vinegar acxJ
icetyl oxide
itnle. aipba-| hydroxylsobutyr-

» Fumigram, Ventox. propen-
cyanide.
od

1 propenot-3. vinyl carbmol....
ie. 3-crtoropropylene. Chkx*

momum. Salt.......ciiini

m carbonate, ammonium hy-
mate.

ti fluonoe. ammomum frydro

unate. u! ammoniac, sal-
or.

E,vironm.n»«l Prot.dhn Afl.ncy

Table 116.4A- Listof Hazardous Substances— Continued

~" r‘mrnon name

4(NBO«U "

Ammonium fluoooral* «
1
Ammonium
ek

%:%nmum“al*

Ammonum IMOIMMM
AmmoniH'

ATHBI iu*10
Ammonium tarvsie
Anmomum mocyanjie
Avmonium iniosuilale

Army acetatfl

i-t.rrony peniacniofKie
Arimony potassium tartrate

x:reny fnoromide
Ant.mony mcmor>de
tnfiuonde
inoxide
Arsenic disulfide
Avrsenic pentoxide..
A/semc locnlonda...

Arsenic tnoxide

Arseme insulfide
Banum cyanide
Benzene ...
Benzoic acid ...

Benzonitnle .
Benzoyl chionde.
Benzyl chionde......
Beryllium chionde.
3eryilium lluonde
Beryllium nitrate

Butyl acetate...

Butyiamme

n/butyt pnttialate..

Bulync aod
Cadmium acelale
Cadmium bromide...
Cadmum cnionde...
Calcium arsenale
CaJoum arsemte

Calcium cartnde.. .
Calcium chromala.........

Calcium cyanide.......cccococvrncennne
Calcium dodecylbenienesullonaie
Calcium hyoocnicrie......cc.......

cerate d * @ « .o

CASNo *

3012655 j

Synonyms

Diammomum otri'e.
eum salt

citric aod dtammon-

i 13026630 1Ammonium ffuoroborate. ammonium boro- 1

12125018
1336216
6009707
5972736
14258492
16919190
7773060
12135761
«0196040
’J 192300
3164292
14307438
1762954

7783188

628637

62533

7547189
28300745

7789619
10025919
7783564 i

1309644 ! Oiantimony tnoxide. flowers of anllmony

1303328
1303282
7784341

1327533

1303339
542621
71432
65850

100470
98864
100447
7707475
7787497
7787555
13597994
123864

109739 i

. Amime oil.

tluonde.
Neutral ammonium fluoride

Ammomum %osilicate

Ammate. AMS. ammonium amtdosuilate

Tananc acid ammonium salt

Ammonium rhodanide.

ammonium  suifo-

cyanate. ammonium sulfocyanide
Ammonium nyposutfite ...............

Amyiacetic ester

Pear oil

Banana c*

pnenyiamme.
ammophon. kyanoi

Tartar emetic, tartrated antimony, tananzed

ammooenzeno.

antimony potassium annmonyttartrate.

Butter of an:-mony..
Antimony lluonde

Red arsenic sulfide

Arsenic acid anhydride, arsenic oxide

*S0-
sec-
tert-

Arsenic chionde. arsemoos chionde, a/sen- :
ous chionde. butter of arsenic.

Arsemous aod. arsemous oxide, white ar-

seme.

Arsemous sulfide, yellow arsenic sulfide

Cyclohexatneno. benzof ...
Benzenocarboxyiic acid. phenyirc.fT>c acid,

dracyiic aod.

Phenyl cyanide, cyanoben”ene........cccoovveen. l.
Bcnzenecamonyl chionde.....cooocvvcnccinic e

Acetic acid butyl ester

1-ammobutane

84742 i | 2.benjenedicarboryiic acid, dibulyi esler.

1

107926
543908
7789426
10108642
7773441
52740166

75207 1Carbide, acetyiencgen
Calcium chrome vyellow, geblin. yellow ul-

13765190 t

592018 |
26264062 ,
7778543

dibulyi chibalale

Buianoic acx). einyiaceuc acid

+ Tncalcium odhoarseoate

tramanne

37

. is0-

socC-

sec-
sec-
ten-

isomers

123922
6263B0
625161

110190
105464
540885
78819
513495
3952846
75649
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Table 110,4A— Listof Hazardous Substances— Continuod
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Common name CAS No. Synonyms Isomers CAS No Comer
Captan.....ooveevveerenenns 133002 Orthoade-400. Sfl-406, Vanode-89...........
Caibaiyl. ..o 03232 .
CarOofuran .. 1503002 Furedan . OTm]m
Cartxjn ckaurtde ......... 75150 Carton txsoltide. OtNocarOonic anhydride
Carbon tetrachloride 50235 Tetracmorornelhane Percruoromothane
CTUOrdSNE. ....oooevvveenns 57749  Tonddor. EMOraen ....cereeeerernerinnnnes
Chlonne 75003 CXdu*1
CMorobenzene. 108907 MonochloroPeniene. benzene chloride
Chloroform 67603  Tnchloromemane........cccoveveeeuercievceennnns *‘ 00
Chloroynlos.. 2921802 Durtban QQ ‘ecyibenrem
Chkxosuilonic acid .. 7790945  Sullunc chiotohydnn Endosullan
Chromic acetale 1066304 Endnn
Chrome aod..... 11H5745 1 Chrome anhydnde. chromium tnoxide Ep<nioronydnn
Chrome sulfate 10101538
Chromoui chlondo... 10049055
Cobaltous brotruoe....... 7799437 ! Cobalt bromide Ethyibenrene
Coebattous formale 544183 | Cobalt formate.... ElhyienediamrH
Cobaltous suitamate 14017415 | Cobalt suilamale r Einyiener>amin«
Coumnpho 56724 j Co-Hal .............. (EDTA)
Cresol.. 13'9773 1Crasylic acid 1 108394 Eihyiene dtbrorr
' Hy 'rosylofuone.... | 95467
106445 Einyiene dichim
Crolonaldehydo 4170303 i 2-butenal propylene aideihyde i Feme ammomu
Cupnc acetate......... 142712 1 Copper acelale.crystaiizod verdigns j Feme ammomu
Cupnc aceloarsenite. 12002038 | Copper scetoarsemio. copper acelale ar<
j senile. Pans green. Feme chloride
Cupnc chionde .... 7447394 | Copper chlondo ..o Ferric lluonde
Cupnc nuraie .. 3251238 | Copper nitrate. Feme nitrate
Cupnc oaalaie 5893663 | Copper oxalate Feme sulfate..
Cupnc sullale 7758987 | Copper sulfate [
Cupnc sullale. ammomated... 10380297 ! Ammomated copper sullale Ferrous tmmor
Cupnc tartrate 815827 Copper tartrate Ferrous cMcr-dr
Cyanogen cniond 506774
Cyclohexane.....ceeinieniininennns 110827 Haxahydroberueno, hexamethytene. nexan- Ferrous sullale
aphtheno.
2.4-0 acid.... 94757  2.4-diChlorophenoxyacetic a0d........cco..covvvveee Formaldertyde.
2.4-0 ester . 94111  2.4-dichlorophonoxyacetic acid ester............. Forme acid....
94791 Fumanc aod...
94804
1320189
1928387 Furfural.— ...
1928616 10N
1929733 Hoplachlor
2971382 HexacNotocyd
25168267 Hydrochionc ac
53487111 Hydrollunnc ao
ooT S0293 p.p'-ODT Hydrogen Cyan
Diaanon 333415 Dipofene. Dtaaitol, Basudin. Speclraods. Hydrogen sulfio
Dicamoa... 1918009 2-molhoxy-3.6-dichiorobenzoic acid.......... iSOPrene ...
Dichlobeni 1194656 2.6-dicnioroeenzonilnle. 2.6-08N isopropanolsmi
Oichlone... 117806 Phygon. diclilofonaphthoquinooe. €sullonale
Dichlorobeniene.. 25321226 Di-chloncide Ortho.. 95501 Kelthane--------
Paramolh (Para) ana 106467
Dchkxopropane . 26638197 Propylene dictilonde. ’1-%--- 78999 Kopone___
ars 78875
13 142269
Dtchloropropene.. 26952238 13 .. 542756 Lead acetate
2.3.. 78886 Load arsenale
Dichloropropens-ckchlorooropane 8003198 D-D morture Vidden 0
(mxture).
2.2-DrcfHoropropionic acid 75990 Dalapon.............. Lead chionde..
Dichlorvoa 82737  2.2-dichlorovinyl dimethyl phosphate. Lead tluoboraia
Vapona. Lead lluonde....
Diekjnn 60571 AMt..iiis Lead roode.....
Diethylamne 109897 Lead mtiate___
Oimeirrytamine................ 124403 Lead stearate .
Ormtrobenzene (mixed).. 25154545 Dmitroberuol.. 99650
528290
P---.... 100254 Lead sulfate....
Dimtropneool... 51285 Aldrten.. 1 125) 329715 Lead suthda....

38
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Jus Substances— Continued

S”nonyme laomers CAS No
-406. Vencxle-69
Jftfrocartxvec anbydnde o weese e
ane Prwchkvomethano 2722727.
an
#me oemene chkv.de
le chromrum tno«ide
’00394
: 95487
p 06445
"o aidoihyde
ryataiizod verd»gns
unite copper acotato an
&qn
wr sullale
n«. hexamethyiene. hexan- 1| .
dxyacetic ac<J.........ccoouune.
oxyacetic acid ester........
i. Bosudm. Spoctracide.
jnkxodenzoc acid..........
jmtnle. 2.6-OBN.
naphmogmnone.
95501
106467
70999
70075
142209
13.. 542756
23.... 70006
en 0
dimethyl phosphate.
w( 99650
i 520290
O . 100254

(2.5-).. 329715

«nt«l P «tten Aflency

Table 110.4A- List O Haeardous SuBSTANCES~Cont)no*o

r/imnvjn ni/n*

"Mrctofu™

>JV»|
“vao'ioion

éZtEﬁ’;’p,*Y”t‘W “*1Ca

0!
WVonxOnn

c»P|.0#f™*ar«
i, nd <n,n»,|<«<»AC«"e
£ rvion« dCIT" de

%%mylde

(3106 ide
pumanc acid

Eurfural
nepiacniof

weiacniorocyciopeniadieno

-ydrjchionc add

-vdro'iuonc acid

-ydrogen cyanide

-voroqcn sullide

soorene

isoofopanoiamme dodecyibenzen-
esulfonate.

Keilhane

Kepone

Lead acetate
Lead arsenate

Lead chionde.....
Lead MuoPorate

Lead lluonde.......
Lead iodide..
Lead nitrate..
Lead stearate....

Lead sulfate..
Le&d sulfide..

1 CAS Mo

1
25321146

95007
2764729
290044

200

H5297

72200
+06090
563122

*GO04l4

107153
60004

’06934

’07062

" 05575

2944074

55400074
7705080

7703500

0421404
«0020225

’0045893
7750943

7720787
7782030
50000
64106
110178

98011
06500
76448
77474
7647010
7664393
74908
7703064
70795
42504461

115322

143500

301042
7704409
7645252

10102404
7758954
13014965
7783462
10101630
10099740
7426480

1072351 i

52652592

7446142 i

1314870

J

Synonym.

12 4)
11261

. DMT 24
26
14

Aouacide

Dfxtrone Anyone Jjgoai Jitvom.de

0 »ysion

DCMU DMU

Tnmdin

Mendnn. Compound 269

cmorooropyiene dude

Niaiate. elhyl methylene. pnotpnorodith
oale

Pnenyieinane

’ 2 «>ammoeihane

Edetic ac.d Havidole lelhyiened.rutnloile
‘raaceiic acid

ﬁragbnﬁgfﬂaslrﬁy'eﬁ#etylene j.orornKje

i 2 dm.mofoethane symtxcnioroeinane
Ammonum feme otrate
Ammonium feme ornate

Fiores madia, iron tncmonde

iron nitrate

Feme persuifaie tone setquisuifate. feme
tersuifate.

Monr s sail, iron ammonium sulfate

iron cnionde. iron dichlonde. iron protocn-
‘onde

Green *itnol

iron vitnof. iron sulfate »ron protosotfate

Methyl aldehyde, methanal. frrmaim

Methanoc acid

Trans outenediotc aod. trar.i-t 2-ethyione-
dicartxjryiic ac*d. Oolebc ac*d adomaieic
acid

2-furaidehyde. pyromucic aldehyde

Gusathion. aimphos-methyf

VeisicoNtoa Onnox. Heptagran

Perchiofocyciooeniad»ene

Hydrogen cnionde. munai»c acid

Fluohydnc acid

Hydrocyanic acid .

Hydrosuifunc ac»d sulfur hydnd

; 2-methyl-i.3-butad»eno.......ccccooevvcvncnn

OIDChlotoolienylM nchlOfomellyicartlinol.
OTMC. dtcofol

Chioidecone i.U.0 3a.4 5 5 5a.5b6-<1e-
cacniofoocianydio-1,3.4.mgiheno-2H.
cycioOuta(cd)Donialen-2-one

Sugar ol lead !

Lead iluoroboraie
Load dilluonde, plumooua lluonde

§ 1144

CAS Mo

573566
12H42
606202
6103M
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Com m nama

Laad ituocyenate
Lxdayi#

lithaxn chromala
Malatruon
Uate< acd

Maine inZiydnde

Nsnd 10 Ordhik
Mercunc cyanide
vAercunc mime
Mercuric Soillla
Mercunc iNocyanai*

Mercuoua nnrale

Mathorycmor
Metnyl mircipian

M«tn,i metnacryiete

Mevmphoa
Meiecal/tute
Monoathyiimme
Monomethylamne
Neled ...
Naphthalene
Napmhemc KK)

Nickel ammonium sulllte
Nickel chlonoe ...

Nickal hydroxide
Nickel nil'll*.
NON lullll*
Nitnc to *
Nnropenzene
Nitrogen dioide
Nitrophenoi (mxed)

Nitrotoluene

Paraformaldehyde .

Peretfvon...............
Pentechiotopnenol.
PI>*nol

Phosgene

Phosphoric ecxl...
Phosphorus.........

Phosphorus oxychlonde....
Phosphorus psotemlfide...

Phosphorus tncMcnda.......
Polychonnated biphenyls...

Potiouum arsenal*..
Potasnum in *nit*..

Potneum bxsxomtl*......

Poletesjm chromat*.
Potaeuum cyande....

Potiuwn hydroxxle..........
Potassium parmanganato .

Pmpargrte..

CAS No

592870
58199

"307358
121755
"0187

40 CM Ch. I (7-1-W editi)

Synonyms

Laad suilocyinile
Gamma 8HC gamma
da

Phospoinon
Os Puieneood led
oo.yiic led lonw |

1083K i2i iminoone en-6u

20)85

mOxic annydrde
Mesmoi

592011 i Mercury cyande
Mercury nvil* mercury pernnrste

0045910
"33)59

Mttticuey sulllte mercu

592858 ! Mercury Ifuocyenaie
11*. mercuric Sutlocyande

"8286"
10415'55
'2435
'4931

298000
” 8634'
315164

'5047

Mtrcury prolontrale
OMOT methoxy-OOT

penzene neiacNot-

cn-1 2 eibyienedicar
ed
Mn*(MC innydrde

ry pertmlite
mercixic SMtOcyM-

Meintnaimol. mercepiomathane  milflyl
suiihyorete iluomethyi nconoi
80828 Methecryiic acd metnyl ester. meihyf 2-

itMinyi-2 prop*notle
Nilroa 80
Phosdnn
Z*cl/an
Ethylamme. iimioiim

m

‘4895 Mainyiamme. emnomaiM nt

100'65

Oswoffl .........

91203 Whna Ur. u< camphor. napnthalm
Cycl0h*nn*c*(t)0 «yiic icd. hennydrooen-

1338245

rod acd

15699180 Ammonum ruck* tulllla

37211055
7718549
12054487
14216752
7758814
7697372

Nicliiioul chionde ...

Ncketous hyuYonde

NickNout sultat*
Ague lort*

98953 NrUOOenzol. 04 Ol mxtjane ........ ..

10102440
25154558

1321128

305258.

<iCMMhC led. ph*nyl hyd/oid*. hydroxy-

145 i

>4382 |

NiUog*n Ittreonde
Monoml/ophenol.........

gem. Formegsne,

«UP. Pinti

benzene. oxyoenzen
Diphosgene. caroooyt

myl cnionde.
Onhopnosphonc acd ..

Tnfgrmol. potymor-

e
chionde. chiorolor-

723140 ) Black phosphorus, red phosphorus, while

phosphorus, yoltow phosphorus

.0025873 1 Phosphoryl chlorde. phosphorus chionde

Phosphoric sulfide. Ihiopnosphonc anhy-
onde. phosphorus persuilde

1314803

7719122 |

Phosphorous chionde

1336363 | PCB. Aroclor. porychlonnaied d'Ohenyis

7784410 1

10124502 | Potassium meuarsenle

7778509
7789006
151508

Polisnum Oichromil*

Table 118 4A- List of Hazardous Substances— Cantinued

1
tsomars

g

IEi:
;Ortho.
| Man...

s Pari....

1310583 Potassium hydrate, caustic potash, potassa i

7722047 i
2312358 1

Chameleon minera
Omila

554847
88755
1C0027
83722
99081
35980

litvir

“eiret
Own(*0

Resotem

Seiehdrr
Sihrer r*t
Soddn rm I

ot
00uMm
um
jum

dium
Soditin
Sodium i
Sodium |
Sodium i
Sodium '
SodAim i

Sodium
SodHim
Sexkum

Sodxrm i

Sodium s

Siroutrun
Strycnnn
Styrene

Sullunc i
Suilur me

2.4.5-T a.
245-Tu

2.45-T e-

Tetreemy
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j's Substances—Contmuod

nonym*

isomers C> S No

m/n«.beroeoe hexachtor- |

:<3 0s-i.2-ethYienedicar
o'< 4]
VOutened»o»c anhydride,

**cury perrmrate

‘e'cmy persulfate

j!'t. me/cunc suHocyen-
-'locyamde

0r

-‘captomethane. methyl
methyl alcohol

methyl ester, methyl-2-
oate

~ethane
m'cmetnane..

ohof. naphlhahn..
)*yi*c acid, hexahydroben-

suifate.

g"... 554047
T 08755

P 100027
Ortho 08722
Meta 99001
Pala . 99990

gene. Tnformol. polymer-
ize, polyoxymethylene.

“orryi hydroxide. hydroxy-
mzene.
Donyl chionde. chlorolor-

a0d e e
s. red phosphorus. white
‘low phosphorus,

de. phosphorus chionde ....
de. thioohosphonc anhy-
rus persulhde.

Envirsnm«ntd frot.dlon Afl«ncy § 116.4
Table 116.4A—L ist of Hazardous Substances—Contlnuod
CAS No Synonym» CAS No
00 FOPEDIC A VaTecaic 00, i *
Prop***
ot amyido -zae2s PURIDT aMOTA NENYCAC ahy
COOyltn. 0.«1« . 75569
PyreihrhS m -
21225 | gagmm leuocdie 1
agio*conoi 108463 Al s . maadnday. |
[17¢0) 7446084 Eﬁrda'[b
mi/ale 7761888  Nunc acid silver (> -1 sail lunar causlrc
5od*um 7440235 n
Socium arsenaie $631092 NN s e
jAufn il/senite 7784465 A Il
50,3001 o.cn<omate 'Ozgggéi’ JUUTICE U Tac
SodAim Diiuonde *333, i ai H
tysuitiio +631905 Smmﬁld M Sﬁunhdup 4+
5odium cnrcmate 7775113
So0-om :vah.d« ‘43339
~oonjm dodecyoenxene-suifonate 25'55300
+yQQijm MONfio 581494  Viiiiauimie
Sodium n,drosuifido '6721805 Scd-urn hydrogen sullide
. nydronde ‘310732 Causnc soda, soda 'ye. sodium nydrate .
I nypocWonte 7681529 Bleach
10022705 ,
SoOK,ni meinyiale 124414 Sodium melhonde
Soan.m rwnie 7632000
SoOum pnosonate. dit>as<c 7558794
10039324
'0,40655
SoPun, phosphate. moasic 7785844
7601549
10101690
10361894
7758294
‘0124568
Sod<um seiamle 10102168
7782823 1
SuonUum cmomate 7789062 1
Strycnmno 57249 1
Slyrene . Vmylbenzene. pnenyiethyiene. styrol. styro-
eene. cmnamene. cmnamol.
Sullunc acid 7664939
Sulfur monochlonde.. 12771083  Sulfur chionde ..o
2.45-T acid..ccoveerene 93765
2.4.5-T amines.. 6369966 ! Acetic acid (2.4,5-tnchloroph8noxy)-com-
1 pound wiih N.N-dimelhyimethanarmno
(11)
63699/7 | Acetic ac»d (2.4.5-tnchlorophenoxy)-com-
pound with N-metnyimethanamme (11).
,3,9728 1Acetic acid (2.4.5-tnchiorophenoxy)-com-
! pound with I-anvno-2-propanol (11).
38,3,47 * Acetic acid (2.4.5-tnchlorophenoxyKonv
. pound with 2.2,2"*nitnlotns [ethanol]
2.45-T eilera.. 2545597 J
i
,928478
25,68,54 e
2.45-T jam .. ,3560991  Acetic acid (2.4.5-tnchloropnenoxy)-sodium ......cccoocviiiiiieniinnn
salt.
TOE ... 72548 000
2.4.5-TP acid.. 9372, Propanoic acid 2-(2.4.5-tnchiorophenoxy).... .o
2.4.5-TP esiers 32534955  Propanoic acid. 2-(2.4.5-tncnloropnenoxy)-. i
isooctyl ester
Tetraemyl laad. 78002 Lead tetraethyl. TEL..ccooeeererrrrmrmemnsssssssss s 1

41
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Table 116.4A- List of Hazardous Substances— Cantarued

Common nama CAS No Sndya IJGTdi CAS No
iMHIDyI pyroonoapfltte 107493 | TEPP |...
sullila -... 10031591 | 0
7446186 |. |
Td\ﬂa . 108883 1Toluol. rnamyiDaniena  pnenyimelhano.
Memacida
Toopnana ' 6001352 Campnacniof
TncNortoo ... 52686 | Oiplarei
OYKM s
TncWofelhyiana 79016 Elhyiene Incnioiido
Tnenioropnanoi.... 25167822 Collunojol. Oowi. cn 2 of 2S. Omai, Phan- 123.4.) 15
I achlor 12,35-) m
12.3.6) 933755
mgl 95954
88062
(345) eoss
Tnathanotamina doaacy'Cenzone- 27323417
Jullonata.
Tnalhylamine . . 121448
Tnmainylamma............ 75503 . TMA
Uranyi acaiale.,____ 541093 .
Uranyl miraia........ 10102064 1
36478769
Vanadium panlo«ide 1314621 Vanadic anhydnde. vanaoic acid annydndo
Vanadyl suiiala........ 27774136 WVanadic jullalo. vanadium suilalo
Vmyi aceiaie...... 108054 i AcoK acid etnyiene emef
VmyLdana cMonda 75354 | l.I-dicMofalhylena
Y , |.|d|m|0foati:a‘e..
Xylane (miyad). 1330207 | Otmathylbenjene 108383
I Xylol 95476
106423
Xytenol.......cccocveveenns . 1300716
557346
Zinc ammonium ctikxxfl.........ccccce.. 1 14639975 KO-
14639986
52628258 H
Zfle borate... 1332076 I
Zinc bromide. 7699458
3486359
7646857
557211
7783495
557415
7779864
7779888
Zinc pfter.olsulfonale........ccccccoevne. 127822 s s
1314647
16871719
7733020
13746899
Zirconium potASMxn Huonde.......... 16923958
14114612
Zirconium tetrachloode.........cccc..... 10026116
Table 116.48—List of Hazardous Table 116.48—List of hazardous
Substances by CAS Number Substances by CAS Number—Continued
CAS No. Common name CAS No Common name
|
Formaldehyde 6000-: Ethyienedammetetraacetic
DOT acid (EDTA)
2.4-Omrtropbenol 60571 DmkJrn
TncNorfon 62533 ... 1 Ani/me
Paratfwxi 62737 Otchiorvos
Coumaphos 63252 , Camaryi
Strychnine 64186 ..J Formic aod
64197 Acetic aod
Undane 65850 .,.J Senior aod

42

fnvt*

99650.

100027
100254
100414
100425
100447
100470
105464
106423
106445
107028
107051
107131
107153
107186
107493
107926
108054
108247
108316
108363
108394
108463
108883
108907
108952
109739
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0us Substances—continued

fvir«nm-n*0* Agency §116.4

Table 116.48— List of Hazardous
Substances by CAS Number—Continued

Table 116.4B—List of Hazardous

Substances by CAS Number—Continued

Synonyms T ‘'somers CAS No
CAS no Common name CAS No Common name
676 Chloroform 109897 Oiethyiammr
mbenzene.  pnenyimethane. .h%& Bamena HC'87 Maleic acid
2208 ) < Endnn . 110178 Fumanc acid
%2435 | Mainonycniof H0190 +s0-Buiyt acelale
2548 .| TOE "0827 Cycloheiano
<895 . Monomethyfamme 115297 Endosullan
r-de 4908 _| Hero_gen cyan_lde "5322 Kolthane
-mode 2 o* 2S. Omal. Phen  12.34-1 15950660 4931 4 Mainyi metcapian 117806 Oicnlone
12.35-1 933768 5047 - Monoeinyiamme 121211 Pyreihnn
12.36-1 933755 5070 1 Acelaidenyda 121299 : Pyreihnn
12.45-1 95954 5150 | Carbon d|SU|I;de 121448 Tnalhylamine
(2.46-1 88062 45207 ..J Calcium caroice 121755 . Malattvon
(3.45-1 609198 75445 Phosgen_e <23626 Propionic anhydride
75503 - Tnmethyiamme 123864 n-Outyi acetate
5649 i lart-Butyiamina 123922 -so Amyl acelale
45865 | Acaiona cyanohydnn '24403 . Oimeinyiamme
5990 , 2.20icnioropropionic acid 24414 Sodium msmyiala
6448 Hepiacmor 127822 Z.nc ctienoisulloruile
5002 Tetraethyl lead 133062 Cautan
18795 isopiene 14272 Cupnc acotale
«de. yanadic acid anhydnda B«8'0 . . .s0-Suiyiamina *43339 Sodium cyanide
a. vanadium sullale . 9094 Propionic acid 151508 . Potassium cyanide
w ether. .932 iSO-Bulync acid 298000 Methyl oaraltuon
- +9367 Acetyl cnionde 298044 Oisullolon
ﬁe 30526 Melhyl melhac.-yiila 300765... 1 Naied
TR 108383 85007 { Digual 301042 Lead acelale
95476 . Gulhion 309002... : Aldnn
Penlacmorophenoi 315184 Moxacarbale
o-Uil/ophanoi 329715... ! 2.5-Omilrochenol
Naphlhaiana 330541 ... "1 Diuron
Quinoline 333415... , Diazsnon
2.4.5-T acid 506774 Cyanogen chionde
2.4.5-T ester 506876.... Ammonium carbonale
5.4-6 aster 506967 Acoiyl bromide
-0 acid 513495. sec-Butylaromo
94791 2.4-0 a 526290. o-Dinilrobenzene
g 540885. len-Bulyl acelale
541093 Uranyl acelale
542621 Banum cyanide
54J908 . Cadmium acouie
96884 1 Benzoy! chionde 544183.......... Cobaltous lormato
Nilrobenzeno 554847 ... m-Nilrophenol
99650 m-Dinurobenzene 557211 Zmc cyanide
'00027 p-Nitrophenol 557346. .1 Zmc aceiale
100254 p-Omitrobenzene 557415 .. ..l Zinc lormate
100414 Ethylbenzene 563122.. | Elhion
100425 Styrene 573568 12.6-Dinilrophenol
100447 ... Benzyl chionde 592018.. | Calcium cyanide
100470.. Benzomtnlo 592041 . . Mercunc cyanide
105464 ... sec-Butyl acetate 592858 1 Mercunc lluocyanale
‘06423 p-Xylene 592870 , Lead lhiocyanale
'06445.... p-Cresot 625161 ... len-Amyl acelale
. 107028 .... Acrolein 626360 !'soc-Amyl acelale
Table 116.48—Listof H azardotﬂs 107051 .... Ally) chionde 626637 1nAmyl acelale
Substances by CAS Number— Continued 107131.... Acrytomtnle 631618 ... Ammonium acelale
Elhylenedwrrune 815827 Cupnc lanrute
107186 Allyl alconol 1066304 Chromic aceiale
CAS No. Common name 107493 Tetraethyl pyropno«phate 1C66337 Ammonium bicarbonate
107926 n-Butync acid 1072351 , Lead stearaie
60004 ... EtnyMnoOtaminflfoi/aaceuc 108054 Vinyl acelale 1111780 . Ammonium carbamate
nc*d (EDTA) 108247 Acetic anhydnde 1185575 , Ferric ammonium citrate
60571 ... 108316.... Maleic annydnoe 1194656 Orcniobenil
62533 108383. m-Xylene 1300716 Xyienoi
Ocnkxvos 106394. nvCresot 1303282 Arsenic pemonde
63252 106463. Rtsorcmot 1303328 Arsenic disulfide
64186 Forrrwe K kJ 106883 Toluene <303339 Arsenic msuilide
108907 . Chlorobenzene <309644 Antimony Inoude
108952 . Phenol 1310583 Potassium hyrtiomde
109739 n-Butylamine 1310732 Sodium hydroxide
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Table 110.4B- List of Hazardous Table 116.48- List of Hazardous
Substances by CAS Number- Continued Substances by CAS Number— Continued
CAS No. Common name CAS No 4 Common name

1314621 Vanadium oenlonde 7778441 |Ca|cium arsenate

1314803 ... Phosphorus peniisuiixie 7770509 Pouiimm tw.n/omait

1314847 . Zmc phosphide 7778543 Calcium hypochlorite

1314870 .uad sullide 7779864 . Zmc hydfoiuilna

1319773 . Jresoi im;>edl| 77/5886 Z-nc mtiaie

1320189 2.4.0 uiler 771*2505 Cnionne

1327533 ArserK liioxide 7782830 Ferrous sullale

1330207 Xylene 7782823 . Sodium selenite 13952846

1332078 Zmc tsorale 7782887 .. Mercurous mtrals 4017415

1333831 Sodium O'tluonde 7783188 Ammonium ituosoUala ,4218752

1338218 Ammonium nydionde 7783359 Mercunc suilale 4258492

1338383 Pu'ycntofineied bionenyii 7783462 Loeo lluonde 4307358

1338245 Nipmnemc acid 7703495 ... Zinc lluonde ,4307438

1341497 . Ammonium oiMuono* 7783508 Feme Muonde 4839975,

1762954 .. Ammonium tmocyanaie 7783584 Anlimony Inlluonde ,4639988 «

1863634 Ammonium oonzo'l 7784341 ... Arienc lhchlonde 4844812

1918009........ Oicamoa 7784409 Lead aisanale ,5899180

1928387 2.4*0 esters 7784410 Potassium anenale 16721805

1928478........... 2.4.5-T esler 7704465 Sodium aisanilo ,6871719

1928616 240 an*' 7785844 Sodium pnospnaia. inbanc ,8919190

1929733 2.4*0 esler 7786347 Mevmphps ,6923958

2545597 2.4.5-7 esler 7786814 Nicsal suilato 25154545

2784729 oiQuIl 7787475 Ceryiiium chloride 25154558

2921882 . I cMorpynos 7787497 Beryllium lluonde 25155300

2944674 . . Ferric ammonmm oxalate 7787555.. Beryllium rsiiale 25187822

2971382 . 2.4-0 estor 7788989 Ammonium ctvomate 26188154

3012655.......... Ammonium ciliaie. 7789006.. Poiaas-um crvomate 25188267..

3164292.. Ammonium ‘artiala 7789062.. Strontium chromate 26264062

3251238 Cupnc nitrate 7789095.. Ammonium txchromale 27176870...

3486359.. .. Zmc c-srbonete 7789426.. Cadmium bromide 27323417..

5893663.. .. Cupnc oialata 7789437 Cobaltous bromide

5972736 . Ammonium oxalate 7789619.. Antimony inbromtde 27774138..

6009707.. Ammonium oralata Chlorosutfonic acid 258300745
0525894..

6389966 .. . 2.4.5-T eater Toxaphene .

7426480 Lead slearale Sodkim hypochlorite 478789,

7440235 Sockom Phoaphorua oxychlonde 211055. ’

7446084 Salem .m oxx/c Antimony Incnionde mvada

7448142 Lead sulfate 10026116 Zirconium tatrachlonde 52628258

7447394 Cupnc chloiide 10029225... Feme sullale 52740168

7558794 Sodium pnospnaia. dipasic 10028247.... Sodium phosphate, dibasic

7801549 .. Sodium phosphaia, inOaaic 11039324 Sodium phosphate. dibasic ggig;é%i

7631892.. . Sodium arsenale 10043013.... . Aluminum sullale 61792072 '

7631905 Sodium biaulliia 10/45693.... Ferrous ammonium sullale -

763200C.. . Scdium rnintn 10045940 Mercunc nitrate

7645252.. .. Lead arsenile 10049055 ... Chromcus cnionde

7646857 Zinc chionde 10099748.... Lead nitrate [43 FR 1

7647010.. . htydrocnionc aod 10101538 Chromic sullale June 26,

7647189 Antimony penlacniondo 10101630 Lead iodide Feb. 16. 1

7664382 ___ Phosphoric aod 10101890 Sodium phosphate, tnbasie FR 66602

7664393.. .. Hydrolluonc aod 10102064 Uranyl nitrate

7664417 Ammonia 10102188 Sodium seierxle

7664930.. . Sullunc aod 10102440 Nitrogen dioxide PART 1

7681494 Sodium lluonde 10102404 Lead arsenale IPO

7681529 Sodium hypochlorite 10108642 Cadmium chionde

7697372 . Nitnc aod 10124502 Potassium arsente HA

7699458 . Zinc bromide 10124568.... Sodium phosphaia. tnbasie

7705080 . Feme chionde 10140655 Sodium phosphaia. dibasic

7718549.. . Nickel chionde 10192300 Ammonium Disuilile

7719122.. Phosphorus incnionde 10196040 Ammonium sullits

7720787 Ferrous suilate 10361894.... Sodium phospnate. inbaiic Sec.

7722647.. PotassAjm parmanganaia 10380297 Cupnc sullale. ammonialed 117.1 D<

7723140.. . Phosphorus 10415755.... Mercurous utrale 117.2 At

7733020.. Zinc suttale 10421484.... Feme mlrale 117.3 Dt

7758294 __ Sodium phosphaia, Inbaaic 10588019 Sodium bienromaie -t'

7758943.. Ferrous chionde 11115745 Chromic actd I€s.

7750954 Lsed chionds 12002038 Cupnc acetoarserxte

7758987 Cupnc suifatt 12054487 Nickel hydioxide

7773060 Ammonrum suHamals 12125018 Ammonium lluonde

7775113.. Sodium chromaie 12125029.... Ammonium cnionde ].1.7.].1 {

44
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Table 118 4B—List of Hazardous
UbStanCeS by CAS Nmeel’—c ontinueq

-AS No Common name
«<l4! Calcium arsenate
Potassium bichromate

JO Calcium hypochlorite
*164 . 2mc hydrosulMe

466 Z.nc n.iraid

Chloone

«10 Ferrous sulfate

123 Sodium seienit#

16? Mercurous mtrate

+66 Ammcnmm thiotulfate
\ Mercunc sullale

462 Lead lluonde

09 Zmc fluorde

506 Fernc lluonde

504 Antimony thUuondO
J41 Arson* tncnionde
409 Lead arsenate

4«0 Potassium arsenate
«65 Sodium arsemte

144 Sodium phoipnate tnoasic
+4/ Mevmpnos

114 . Nickel sulfate

i?5 Beryllium chionde

49; . Befyilium Huonde

555 - Beryllium nitrate

J89 . Ammonium chromate
<06 Potassium chromate
062 , Strontrum chromate
995 ; Ammonium bichromate
426  ....... , Cadmium bromide
437 Cobaltous bromide
619 1Antimony tnbronude

Chkxosuifomc acid
Toxaphene

Sod«um hypochlorite
Phosphorus oxychloode
Antimony tnchlonde

2 coruum tetrachloride
Fume sulfate

. Sodium phosphate, dibasic
Sodmm phosphate, dibasic
Aluminum sulfate

Forrous ammonium sulfate
Mercunc mt/ate

Chromous chionde

Lead nitrate

Chromic sulfate

Lead iodide

Sodium phosphate, tnbasie
Urartyt nitrate

Sodium selenite

Nitrogen dioxide

Lead arsenate

. Cadmium chionde
Potassium ersemte
Sodium phosphate, tnbasie
. Sodium phosphate, dibasic
. Ammonium bisulfite
Ammonium sulfite

Sodium phosphate, tnbasie
Cupnc sulfate, ammomated
. Mercurocj nitrate

Feme nitrate

Sodium bichromate
Chromic aod

Cupnc acetoarsemte
Nickel hydroxide
Ammonium lluonde
5029........... Ammonium chtonde
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43 FR 10474. Mar. 13. 1978: 43 FR 27533,
1978 as_amended at 44 FR 10288’
Feb 16 1979 44 FR 65400. Nov. 13. 1979; 44

FR 66602, Nov. 20, 19791

PART 117-DETERMINATION OF RE-
PORTABLE = QUANTITIES FOR
HAZARDOUS SUBSTANCES

Subpart A—Qanarcl Proviilen

See, o
117.1 Definitions.
1172 Abbreviations.

1173 Determination of reportable quanti-

ties.

Syt B-Applicabily

11711 General applicability.

9117.1

117.12 Applicability to discharges from fa—
cilitieswith NPDES permits.

117.13 Applicability to discharges from
publicly owned treatment works and
their users.

117.14 Demonstration projects.

Subpart C—Natlca of Olicharg* at a
It*partabla Quantity

117.21 Notice.
117.22 Penalties.
117.23 LI-uultles for removal.

Authority:Secs. 311 and 501(a), Federal
Water Pollution Control Act <33 U.S.C. 1251
et seq,), ("the Act”) and Executive Order
11735.

SOuUrce: 44 FR 5077S. Aug. 29. 1679. unless
otherwise noted.

Subpart A—Ganaral Provlilom

91171 Definitions.

As used In this part, all terms shall
have the meanings stated In 40 CFR
Part 110.

(a) "Reportable quantities” means
quantities that may be harmful as set
forth in 81173, the discharge of
which is a violation of section
311(b)(3) and requires notice as set
forth In §117.21.

(b) "Administrator” means the Ad-
ministrator of the Environmental Pro-
tection Agency ("EPA™").

(c) "Mobile source” means any vehi-
cle, rolling stock, or other means of
transport?Mon which contains or car-
ries a repo* cable quantity of a hazard-
ous substance.

(d) "Public record” means the
NPDES permit application or the
NPDES permit itself and the "record
for final permit" as defined in 40 CFR
124.122.

(e) "National Pretreatment Stand-
ard" or “Pretreatment Standard”
means any regulation containing pol-
lutant discharge limits promulgated
by the EPA in accordance with section
307 (b) and (c) of the Act, which ap-
plies to industrial users of a publicly
owned treatment works. It further
means any State or local pretreatment
requirement applicable to a discharge
and which is incorporated into a
permit issued to a publicly owned
treatment works under section 402 of
the Act.
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April 24, 1989

To: Senator Jan Faiks, Chair
Members, Senate Judiciary Committee

Re: CS for House Bill No. 91; An Act relating to
protection for certain public employees and
certain other persons who report or participate
in a proceeding connected with a matter of
public concern.™

NEA-Alaska supports CS for HB 91 and encourages your
favorable consideration.

This legislation 1is good public policy in that it provides
the opportunity for improvement of government at all levels
by enabling employees to be more productive and confident in
fulfilling their responsibilities as employees and citizens
as well.

School district employees have been subjected to reprisals
for speaking out on matters of public concern.

HB 91 will permit all public employees to be more secure 1in
their work environment knowing that they have a
responsibility to speak out on matters of public concern.

The other strength of this legislation 1is that it does
require employees to be responsible in their actions.

Thank you for your consideration of our position.

Respectfully submitted,

Bob Manners acidy Ssfio
Executive Secretary President



HOUSE LABOR AND COMMERCE COMMITTEETE

ALASKA STATE LEGISLATURE P.0. BOX Y, JUNEAU 99811  '— * »
1907) 465-3392 ")

February 6, 1989

MEMORANDU M
To: Members, House JudiciaryCommittee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: HB 91 - "Whistleblower”™ protection

The House State Affairs CS for HB 91, relating to protection of public
employees who disclose certain public information, is currently before the
House Judiciary Committee.

Modeled after other states "whistleblower™ laws, HB 91 was introduced by the
House Labor and Commerce Committeeto provideprotection for public employees
who disclose information of publicconcern before apublicbody. Asimilar
measure has been before this Legislative body for each of the last six years.
Unfortunately, none has yet passed into law.

The House State Affairs CS adopted three amendments (see attached) to the bill
as filed that:

- Specifically include school districts and REAA"s under the definition
of "public employer™
- Broaden the definition of "public body"
- Provide that the protections under the act do not apply unless the
employee has reasonable cause to believe the information reported
\ is a matter of public concern and that they report the information 1in
good faith.

HB 91 is a much needed bill that will assure that the Legislature and other
public bodies receive critical public information. I urge your support.
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Whistl ection

_. The Office of the Ombudsman strongly suPports the passage of HB 91 asa
positive effort to improve the administration 0f Alaska's Povernment_. This office
worked with the House Judijciary Committee in the development of its committee
substitute and concur with its provisions. This bill will provide better protections for
Alaskans who seek to correct problems with state and local governments.

Whistle Blowers protection is not a new concept to Alaska Law, Last year,
the Alaska Legislature again embraced the concept through the adoption of the act
creating the Long Term Tare Ombudsman (2ch 108 SLA™1988). This act covers r.ot
only stdte-operated Ion?( term care facilities but private facilities and landlords and
coritractors who may take retaliatory actions against someone making a complaint.
State labor law (AS723.10.135) provides for penalties.to any employer who
"discharges or in any other manner discriminates against an employee because the
employeée has filed & complaint..." relating to the Wage and Hour Act.

The Federal Civil Service Reform Act of 1979 originally created Whistle
Blower protections for federal employees. This past month it was revised with new
"teeth” and signed into law by Presidént Bush. There had been concerns that not
enough employees had been grotected by the previous act. The revision allows. the
Office of Special Counse. (05C) to stop or postpone detrimental personnel actions
which may be retaliatory to federal employees. 1t also prevents d|sc,|PI|nary actions
being taken during the Course of an investigation. The Federal Merit Systém
tPhrotecttlont_Board reviews the actions of the OSC and provides time exténsions for

e protections.

The Ombudsman's Interest

The Ombudsman Act requires that the confidentiality of the names of
complainants and witnesses involved in an investigation "except insofar as
disclosures may be necessary... to support recommendations” be maintained, The
act also provides a maximuni penalty 0i_$1000 for a person who "willfully hinders
the lawful actions of the ombudsman”. The Ombudsman Act does not provide .
protections to those citizens, |ncIud|n%_state employees, who may either complain in
good faith or provide testimony regarding one of our investigations.

This is animportant issue for the Office of the Ombudsman. Lack of such
protections has caused many citizens to withdraw apparently justified complaints
when it became necessary' for the ombudsman to release their names in order to
"prove” information. Citizens have claimed to have not been hired for state jobs
because of complaints made to the ombudsman. Several have claimed to have lost
housmq,and other benefits because they complained. | have heard stories of people
wht bélieve that if they complain to thé ombudsman they will lose a state benefit.
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Few, ifany, of these citizens would dare testify before the legislature in support of
this measure because of their perceived fear of retaliation.

Complaints to the Ombudsman Covered

_Itis not unusual for my office_to receive calls frqlml\ﬁ)otennal complainants
who first ask "Do you offer Whistle Blower protection?” Maqre often than not, even
after we exglam our confidentiality provisions, the citizen will either just hang up or
refuse to let the issue be further pursued.

. Lack ofsuch protection generates anonymous letters with allegations
describing various degrees of abuses of the public trust being sent to my office. Such
letters calise a dilemma. Some letters are clearly "poison pen” letters intended as
revengeful acts. Others are honest attempts to cause an investigation of an action
the author perceives as improper. In these cases, the author is Clearly afraid of
retaliation either by an agency or a supervisor.

As a matter of policy, my office does not pursue anonymous complaints. On
rare occasions, | do considér an ombudsman initiated complaint (as allowed_ by the
Ombudsman Act) if solid, evidence_is offered and there is opportunity for third party
verification of the allegation. | believe the passage of a measure offering adequate
Whistle Blowers protection would reduce the number of anonymous complaints
received by the Office of the Ombudsman.

- lwasinvolved with a situation when an employee was fired from a position
with a public agen%v for complaining to the ombudsman about fraud and
mismanagement. The agency, afterbecoming aware of the compla 'nf, conducted an
internal investigation and créated a reason for dismissing our complainant. As a
result, our complainant, who was a specialized professional and head ofa
household, was unemployed for a2 1/2 year period. It appeared many potential
employers wondered why the termination occurred and. would not offér the P_e_rson a
position. The family was forced to seek help from Public Assistance. Afterfiling a
civil suit and suffering through prolonged negotiations, a settlement was reached.

| believe had HB 91 heen gnacted at that time, the public employer may not
have terminated that employee. The Alaskan and family involved paid ‘dearly for
doing what a responsible cifizen should do -- ake a legitimate complaint to this
office about governmental fraud. This Re_rson is not able to present testimony to
you about the situation. They believe their settlement prevents such action.

' Managers of that public agency were later prosecuted for their management
abuses.

Witness Protection

. Over the past several months, my office has received a number of complaints
alleging misconduct on the part of officé supervisor. It has been necessary to |
depose several of the staff in those offices. As often as not, clerk's or other staffin
lower pay ranges are deposed. They often have witnessed -- or have information on
- incidents of'misconduct. | have had them report overhearing conversations where
the supervisor being investigated believed, the “clerk" was my complainant. The
supervisors made comments they were going to "get" them for causing the "trouble".
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In these complaints | issue subpoenas to provide witnesses a "legal excuse”
for Prowdmg sworn testimony to my m,vesU?ators. Despite the state's requirement
for the witnéss to "tell the truth" thére is littfe real protection for them when the
witness returns tq the work-place. There is an equﬂ problem when a complaint
may be found to be te,chmcaII){ "unsupRorted" but later detrimental personnel
actjons are taken against emP oyees who have provided what may have been
embarrassing testimony involviig their supervisor.

Protection from Specious Complaints

Few argue the soundness of setting a P]ubhc policy which protects those with
the courage to come forward to "Blow thé Whistle" on government officials who are
abusing their position. After all, it is those within the government who are often the
first to"become aware of such abuses. This kind of legislation does create concemn
on the part of managers however, It is the fear that " ad"emBonees, or those about
to be justifiably terminated, will file false charges in order to become sheltered by
the protection$ of a "Whistle Blowers Act."

The House Committee substitute handles that problem well. It provides that
matters accepted for investigation by the Office of the Ombudsman be considered a
"matter of public concern" and subject tq the protections of the act. This essentially
requires the ombudsman perform a preliminary screening of a complaint and make
a Posmve decision to accept it for investigation before the protections would take
effect. This, in effect, grevents abuse by the filing of a last minute specious
complaint with the ombudsman.

Section 39.90.110 of the measure also sets out other limitatigns for
protections under the act. |t should be noted that persons are required to make the
comﬁ)lamt in good. faith and, if an employee, must submit a written report to the
employer concerning the matter. Employees are not required to file written reports
if they’reasonably fear reprisals or if an émergency exists.
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ANCHORAGE, ALASKA
AR NO. 89-92CS)

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY ENDORSING THE CONCEPT OF
HOUSE BILL NO. 91 (HB 91) RELATING TO WHISTLE BLOWERS PROTECTION

WHEREAS, HB 91 has passed the House and 1s before the State Senate
Affairs Committee; and

WHEREAS, the Act provides protection for certain public employees and
certain other persons who report matters of public concermn; and

WHEREAS, the Act Includes protection for municipal employees who report
on matters of municipal concermn; and

WHEREAS, the Municipality of Anchorage wishes to encourage public
employees to report violations of municipal law, regulation or ordinance; a
danger to public health or safety; or gross mismanagement, a substantial waste
of funds, or a clear abuse of authority; and

WHEREAS, the Municipality of Anchorage believes passage of this Act #111
Improve the provision of municipal government to the benefit of the general

publlc.
NOW, THEREFORE, the Anchorage Municipal Assembly resolves:

Section 1: That this body endorses the concept embodied 1n HB 91 and
urges passage of such a concept by the Legislature. The final bill should
contain a balance between the employers®™ need to manage the workforce and the
public Interest relative to the protection of Individuals reporting matters o fW
public concern. Thg final bill should also provide that local governments N
will establish their om whistle Diowers protection ordinances.

Section 2: That copies of this resolution be forwarded to the Governor 0
and Legislature.

PASSED AND APPROVED by the Anchorage Assembly this /// /™ ,

day o f N ————— 1989. n
Chalrm
ATTEST: N
J UNJL
N Mu~dpal Clerk”
LDC:mr
m2/ari
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Municipality of Anchorage
Office of the Ombudsman
Michael Mills. Ombudsman

YRy

ff



Submitted by: Asssemblymen Wood

and Kubitz
Prepared by: Office of the

Ombudsman
For reading: April 4, 1989

ANCHORAGE, ALASKA
AR NO. 89-te

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING HOUSE
BILL NO. 91 (HB 91) RELATING TO WHISTLE BLOWERS PROTECTION

WHEREAS, HB 91 has passed the House and 1is before the State
Senate Affairs Committee; and

WHEREAS, the Act provides protection for certain public
employees and certain other persons who report matters of public
concern; and

WHEREAS, the Act includes protection for municipal employees
who report on matters of municipal concern; and

WHEREAS, the Municipality of Ar.chorage wishes to encourage
public employees to report violations of municipal law, regula—
tion or ordinance; a danger to public health or safety; or gross
mismanagement, a substantial waste of funds, or a clear abuse of
authority; and

WHEREAS, the Municipality of Anchorage believes passage of
this Act will 1improve the provision of municipal government to
the benefit of the general public.

NOW, THEREFORE, the Anchorage Municipal Assembly resolves:

Section 1: That this body endorses HB 91 and urges its
passage by the Legislature.

Section 2: That copies of this resolution be forwarded to
the Governor and Legislature.

PASSED AND APPROVED by the Anchorage Assembly this
day of , 1989.

Chairman
ATTEST:
Municipal Clerk

MM: eg
DOCA/AR33



Date: April 19, 1999

To: Stats Affairs Committee, Alaska State Seriate, (Pat Pourchot)
From: Jamie Bollenbach, Executive Director, AKCLU

Be: HB 91

Attn: Sandra Schubert

The Alaska Civil Liberties Union, a private membership organization
acting to promote and protect the Bill of Rights, strongly supports
House Bill 91. The ability of a public employee to report to a
public body a matter of public concern without fear of retribution
ia a policy that promotes the responsibility of state agencies. HB
91 also extends the spirit of the First Amendment®s protection of
free speech to employees acting in the public interest.

Of particular concern to the AKCLU is the possibility under current
law that an employee rsguired to report to a public body may be
terminated or reprimanded for compelled testimony. A public
employee in this situation is forced to either comply with tne law
and face the 103S of a job or other sanctions from employers, or to
violate the law and withold relevant information from the courts,
the legislature, or other public bodies. The protection of these
employees is critical for fairness in the workplace and for the
accuracy of testimony.

The AKCLU would oppose amendments to the bill that weaken the
protections for employees, place undue restrictions on the
availability of these protections, or add language confusing to
employees or employers affected by the law.

At least nineteen states have some form of statutory protection in
this area. As currently drafted, HB 91 would facilitate the honest
and responsible operation of state government by encourglng reports
of questionable activity, and would contribute to fair dealing and
free speech for public employees.

The AKCLU would like to thank the Labor and Commerce Committee for
their consideration in this matter. We would be happy to answer
questions or provide further information on this topic.



818.60.089 Health and Safety 818.60.091

Sec. 18.60.089. Prohibition against retribution, (a) A person
may not discharge or discriminate against an employee because the
employee has filed a complaint or instituted or caused to be instituted
a proceeding related to the enforcement of occupational safety and
health standards, or has testified or is expected to testify in a proceed-
ing relating to occupational safety and health or because an employee
has exercised personally or on behalf of others a right afforded under
AS 18.60.010 — 18.60.105.

(b)  An employee who has been discharged or discriminated against
by a person in violation of this section may, within 30 days after the
violation occurs, file a complaint with the commissioner alleging the
discrimination. Upon receipt of the complaint, the commissioner shall
investigate the matter as the commissioner considers appropriate. If,
upon investigation, the commissioner determines that this section has
been violated, the commissioner shall request the attorney general to
bring an action in the superior court against the violator. The superior
court has jurisdiction to restrain violations of (a) of this section and to
order all appropriate relief including rehiring or reinstatement of the
employee to the employee’s former position with back pay.

Ic) Within 90 days of the receipt of a complaint filed under this
section, the commissioner shall notify the complainant of the determi-
nation under (b) of this section. (§ 7 ch 72 SLA 1973)

Sec. 18.60.090. Penalty for violations. [Repealed, 89 ch 72 SLA
1973.1

Sec. 18.60.091. Citations, (a) If, upon inspection or investigation,
the department believes that an employer has violated a provision of
AS 18.60.010 — 18.60.105 that is applicable to the employer, the
department shall with reasonable promptness issue a citation to the
employer. Each citation shall be in writing and must describe with
particularity the nature of the violation, including reference to the
provisions of the chapter or any order or regulation alleged to have
been violated, and must fix a reasonable time for abatement of the
violation. The department may prescribe procedures for the issuance
of a notice instead of a citation with respect to minor violations that
have no direct or immediate relationship to safety or health, or viola-
tions that are not serious and that the employer agrees to correct
within a reasonable time. Ifan employer does not, within a reasonable
time set out in the notice, correct a violation that is not serious, the
department shall issue a citation to the employer.

(b)  Upon receipt by the employer, each citation issued under this
section, or a copy of the citation, shall be immediately and
prominently posted, at or near each place the violation referred to in
the citation occurred.

231



814.21.24 Alaska Statutes Supplement 44.21.237

Sec. 44.21.234. Access to long term care facilities, older Alas-
kans, and records, (a) A person may not deny access to a long term
care facility or to an older Alaskan by the ombudsman or an employee,
volunteer, “or other representative 0f the office.

(b)  Notwithstanding_the provisions of AS 44.21.232(c)(1), the om-
budsman may obtain medical or other records ofan older Alaskan who
resides in a long term cure facility in the state only with the consent of
the older Alaskan or the older Alaskan’s legal guardian or, if the older
Alaskan is unable or incompetent to consent and does not have a lequl
guardian, only with a court order. (§ 2 ch 108 SLA 1988)

Sec. 44.21.235. Confidentiality, (a) Records obtained or main-
tained by the ombudsman are confidential, are not subject to inspec-
tion or copying under AS 09.25.110 — 09.75.120 and, except as pro-
vided in (b)yo this section, may be disclosed only at the discretion of
the ombudsman. _

9? The identity of a complainant or an older Alaskan on whose
behalf a complaint is made may not be disclosed without the consent
of the identified person or the gerson’s legal guardian, unless required
by court order. (§ 2 ch 108 SLA 1988)

Sec. 44.21.236. Immunity from liability, (a) A person who, in
?ood faith, makes a comg!a_mt described in"AS 44.21.232 is immune
rom civil or criminal liability that might otherwise exist for making
the complaint.

[ he ombudsman, or an employee, volunteer, or other represen-
tative of the office, is immune from civil or criminal liability for the
good faith performance of official duties. (§ 2 ch 108 SLA™ 1988)

Sec. 44.21.237. Interference with the long term care ombuds-
man and retaliation prohibited, (a) A person may not intention-
ally interfere with the ombudsman, ‘or an employee, volunteer, or
K) rglsleznltazté\zle of the office, in the performance of official duties under

(b)1 If a person makes a good faith complaint desci bed in AS
44.21.232, an employer or supérvisor of the person, or a public or
Prlvate agency or entléy that provides benefits, services, or housing to
he person, ma¥ not |schar?e, demote, transfer, reduce the pay or
benefits or work privileges of, prepare a negative work performance
evaluation of, deny or withhold benefits or services, evict, or take
other detrimental action against the person because of the complaint.
The person making the complaint may bring a civil action for compen-
satory and punitive damages a%alnst an employer, supervisor, agency,
or entity that violates this subsection. In the civil action there isa
rebuttable presumption that the detrimental action was retaliatory if
it was taken within 90 days after the complaint was made.
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(©) A person who violates this section is guilty of a class B misde-
eanor. (82 ch 108 SLA 1988)

See. 44.21.238. Legal counsel for the long term care ombuds-
an. The attorney general shall provide legal advice and representa-
m in connection with any matter relating to the powers, duties, and
eration of the office, and in any legal action brought against the
bbudsman or an employee, volunteer, or other represen tative of the
fice. If the attorney general cannot provide legal advice or represen-
tion because of a conflict of interest, the ombudsman may employ
ivate legal counsel. (82 ch 108 SLA 1988)

Sec. 44.21.239. Cooperative agreements. The commission shall
ter into cooperative agreements concerning the operations of the
Ice, including protocols for investigations, with state and local
encies that have jurisdiction over long term care facilities or over
3 abuse and neglect of older Alaskans. (2 ch 108 SLA 1988)

3ec. 44.21.240. Definitions. In AS 44.21.200 - 44.21.240,

1) "commission®>means the Older Alaskans Commission;

2) "long term care facility" means a foster home or other residen*
1 facility for dependent adults that is required to be licensed under
47.35 and a nursing home as defined in AS 08.70.180;

3) "office” means the office of the long term care ombudsman;

4) “6lder Alaskan’’means a resident who is 60 years of age or
er;

5) "ombudsman"™ means the long term care ombudsman hired un-
AS 44.21.231;

3) "senior citizen housing”” has the meaning given 1in AS
47.620(e). (82 ch 79 SLA 1981; am 83 ch 108 SLA 1988)

ffcct of amendments. — The 1983  44.21.240, ‘commission’ means the Older
ndment rewrote and restructured this  Alaskans Commission."
on, which read "In AS 44.21.200 —

Article 5. Alaska Council on Science and Technology.
ecs. 44.21.241 — 44.21.255. [Repealed, § 63 ch 21 SLA 1985]

Article 6. Alaska Public Broadcasting Commission,

ion
Duties of the commission
Powers of the commission
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NOTE

State Law Protection of At-Will
Employees Who “Blow the Whistle”

. Introduction

. In recent years there has been a tremendous increase in litiga-
tion concerning the common-law “at-will employment” rule, which
provides, that, absent a contract for employment for a definite pe-
riod of time, an employer has the right to discharge any employee at
any time, for any reason. It is esfimated that as many as séventy
percent of all private sector waorkers are considered at-will emPon-
ees, and thus, arguablry not entitled to protection agamst unjust dis-
missal.L For most of this country's history, the at-will rule went
unchallenged, or at least seldom successfully challenged. However,
in a trend"that developed slowly, but accelérated in the late 1970s,
courts in many jurisdictions came to view the doctrine as manifestly
unfair and. hénce, created exceptions to it."

. Thesejudicially created exceptions can be placed into three dis-
tinct categories: (_1¥act|ons for breach of an express or implied con-
tract; (2) actions in tort for abusive or wrongful discharge under a
theory of intentional infliction of emotional harm or interference
with émployment relations: and (3) actions, essentially in tort, argu-
mg_ that a discharge has violated 'the public r[])ollcy 0f the state” in
which it arose.3 This Note will focus upon the last of these theo-

1. See Commyttee on Lubor and Employment Law, .it- Will Employment and the Problem
of Unjust Dismissal, 36 RECORD o  the ASS'n or the Barof the City of New York
170 31961). Seealso 9A Indiv, EmEI. Rts. Man. (BNA) §505:2 (Jan. 1. 1987) (esti-
mates of the actual number o f workers range from 53_m|lll?n to almost 76, million).

2. Seeg,enerallg Blades, Employment At Wil vs._Individual Freedom: On Limiting the
Abusive Bxercise of Employer Power. 67 COIX'M. L., Rev. 1404 (1967): Mauk. Wiongful
Discharge: The Erosion of 100 Tears ofEmPIO er Pliintegr, 21 Idaho L, Rev, 201 (1985);
Mur% Scharman. Employ{ment At Will: Do the Excrfitions Ovenvhelm the Rule}, 23
B.C.L. Rev, 329 (1982). Olsen. Wrongful Discharge Claims Raised by At-Will Employees:
A Sew Legal Concern for Emplogers, 32 [\n, L.J. 265 (1952): Note, Protectin Emplogees
At Will Against Wrongful Discharge: The Public, Policy Excgption. 96 Haky. 1. Rev. 1931
(1983); Note, Protecting At-Will Employees Against Wrongful Dlschnrgr: The Duly to Ttrints
natt Only in Good Faitf, 93 Hakv. |.. Rev,” 1816 Klg 02{; Note. Em Iogment.a Will—
Limitations on Emgloyers Freedom to terminate. 35 L\. L Rev. 710 (1975); Annotation,
I\AOEeFEnlll'Sﬁa%uhOf( ; 9uge2 )that Employer Max Discharge At-Will Employer For Anx Reason. 12

3. The three categories arc “ natural" ones. The first, the implied (or express&
contract theory, relies upon proof that the employer made a promise of continue
employment absent just cause for termination.” Courts have held that such a prom-
ise may be established by oral representations, a course of dealing, employment
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ries—the .so-called “public policy exception" to the at-will rule.
More specifically, this Note will address one particular type of claim
that is recognized as a public policy exception: actions by an em-
ploKee who Teports or exposes ||Ie%al or unsafe conduct on' the part
of his emPloyer and is subseguently discharged in retaliation—the
“whistleblower" exception.4 The scope of this article is further lim-
ited to a discussion_of the protection of private sector, at-will em-
ployees; thus, it will not address the protection. of public sector
employees or those covered by collective bargaining agreements.5

handbooks, or personnel manuals. See Lcikvold v, Valiev View Community Hosp.,

ersonnel m

141 Ariz. 344, %88 P.2d 170 (1984); Pugh v. See Candies. 116 Cal. App. 3d 311,
171 Cal. Rptr, 917 (1981): Toussaint v. Blue Cross & Blue Shield of Mich,. 408
Mich. 579,292 N.W.5d 880 (180). Related to this basic theorv is the Situation in
which a discharged employee attempts to show a breach by the employer of an
"implied convenanl of good faith and fair dealing," which exists in every‘contract,
and which in this case would protect an empIoYee from termination for bad cause.
e Cleary v. American Airlines. Inc.. |11 Cal. Aﬂ) 3d 443, 168 Cal. Rgtr. 122
1980); Fortune v. National Cash Register Co.. 373 Mass. 96. 364 N.E.2d 1251
1977); Monge v. Beehe Rubber Co.. 114 N.H. 130, 316 A.2d 549 (1974).

The second categorY de_velolo_s the ton theory of abusive discharge. The em-
ployee seeks to Prove intentional infliction of emotional harm bv the employer, or
intérference by the employer with the emplorment relation (for example, with the
right to file for worker.-" compensation or co file a sex discrimination charge), caus-
ing damages to the employee. Successful litigation in this are3 is rare and narrowl?/
construed. Set Alcom v. Anbro Eng'g% Inc., 2 Cal. 3d 493. 468 P.2d 216. 86 Cal.
Rptr. 88 (1970); Howard Univ. v. Best, 484 A.2d 958 ED.C. 1984). Gates v. Life of

ont. Ins. Co,, 668 P.2d 213 (Mont. 1983), Seealso Note. Protectm%At-Wnl Employees
/}g%lgstl\é\légngful Discharge: The Duty to Terminate Only in Good Faith, 93 Harv. L. Rev.

The rhird category. and_ the one that this Note addresses, is the public policv
exception. Although essentially an action in tort, this exception leads the courts
who have adopted 1t to concentrate on the harm incurred by an unhustly discharged
employee and by the public. Proponcms of this theory assert that an_emploge_e
should not be discharged for asserting basic rights_that society has an interest in
Brotectmg. See Novosel v. Nationwide Ins. Co., 721 F.2d 394 (ZSd Cir. 1983):

eterman v. Local 396, International Brotherhood ofTeamsters, 174 Cal. Afdp 2
184, 344 P.2d 25 (1959%; Kelsav v. Motorola Inc.. 74 Ill. 2d 172, 384 N.E.2d 353
1978); N'ces v. Hocks. 282 Or. 210. 536 P.2d 512 (1975). _ _

4, Ste generally R. Nadar. P. Pethas & K. Blackwell, Whistleblowing
1972); A. Westin, Wh|stlebIOW|n?! Loyalty and Dissfnt in the Corporation
1981). Kohn & Kolm .4 n Qren-tew of Federaland Slate Whistleblower Protections, 4 Anti-
ch LJ. 99 F51986): Malin, Protecting the_Whistleblower From Retaliatory Discharge, 16 L\
ich. J.L. Ref. 277 (198,5*; Rogine. Toward a Conerent Legal Response to the Public
olellemma Pasrdby Wnlstebl?v\nn , 23 Amfr. Bus, LJ. 281°(1985); Note, Protecting
t-Will Employees A?a nst Wrongtul Discharge:  The Duty to Terminate nlxln Good Faith,
3 Harv. L. Rev. T816(1980)° Comment, Protecting the Pvuite Sector Af-Will Employee
Who EIO\F/{vs the7¥\§h|stle: 4 Cause of Action Based Vpori Determinants of Public Police, 1977

is. L. Rev. 777.

5. Both state and federal laws guarantee the public sector employee some
protection against arbitrary or umusi dismissal. The Civil Service Reform Act of
1978, Pub. L. No. 95-454,792 Stal, 1111 (1978) (codified in scattered sections of 5
U.S.C. (1982)), protects federal employees. Among its several sections are prosi-
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Until very recently, principled or conscientious employees who
were hrave enough to call attention to, their employer's wrongdo-
ings did not fare particularly well in actions for wrong_ful or abusive
diScharge.0 Even today, a successful challenge to Qismissal from
employment under this Ineory is no minor feat because the law in
this area can be described as. inconsistent or, at best, perhaps more
aptly as in a severe srate of disarray.7 It is clear that no general rule
is accepted as a framework for analyzing a whistleblower claim, as

sions for whistleblower protection and disclosure investigation. 5 L'S.C.
§2302(b)§8g (19821, However, these sections have thus far proven to be irictTec-
pecial Focus; Whistieblower and the Public Interest, 4 Antioch LJ. 1 (1986)
(Introduction_hv Patricia Schrieder. D-C.olorudo: Chairwoman of the Subcommittee
on Civil Service: U.S. House of _Representat_wes[)) (ineffective or unconcerned spe-
cial_counsel tn charge. ot enforcing the whistleblower prrotectlon_provmons have
“crippled” the protection provided bv that legislation). The specific employee Pro-
tection provisions for whlstleblowlnP that arc written into individual fedéral laws
are far more effective. Kxamplcs incfude the whistleblower provisions in the Occu-
gatlonal Safety and Health Act tOSHA), 29 L'S.C. §660(c)’\51982 ; the Fair I-ibor
tandards Act gFLSAg, 29 L'S.C. § 215 [1975): the Federal Mine Health anti Safety
Act (FMHSA), 30 L'.5.C. §815(c) (1979): and the various environmental protection
laws, such as the Solid Waste Disposal Act, 42 L'.S.C. §6971 (198*2). _
Most states provide protection against arbitrary and ynjust dismissal for their
Bubhc sector employees as well, eithér through laws allowing collective bargaining
etween employee Unions and the state or local municipalities, or through Specific
protective legislation. One author estimates that over 50% of ail state and local
governm,ent employees have bargained for some sort of "just cause” proiertion.
eck. Unbust Discharge From Emploxment: A \ciessary Change in the Law. 40 0 hio Sr.
LJ. 1.8-9 (1979). Several states have passed legislation designed to protect public
sector whistleblowers only. At this writing they are;_ Del. Code Ann. tit. 29, §5115
1983); Ind. Code Ann. 84-15-10-4 (Bums 1987); Kan. Stat. Ann. §75-2973
1984); ky. Rev. Stat. Ann. §61.990 (Mi<hie/Bobbs-Mernll 1986); Md. Ann. Code
art. 64A, § 12G (1983): Or. Rev. Stat. §240.740 1985}; Tex. Rev. Civ. Stat.
Ann.art. 6252-16a (Vernon 1987); Utah Codf. Ann. §67-21-3 (1986); Wash. Rev.
Code Ann. §42.40.010 &1987);_ is. Stat. §230.81-83 (1987). A few states have
enacted legislation to protect private sector whistleblowers as well. See tnjra note 76
and accompanymg text. o , _ ,
6. As nofed, there was little litigation concerning the at-will rule until re-
cently, Professor Summers comments: . _
Ten years ago a symposium on the subject of employment at will
would have been unthinkable. There would have been few commentators
willing to write on the subéect, and few others interested in reading about
it. The mishegotten legal doctrine was mechanically, and at times brutailv.
applied bv the'courts but was seldom examined or questioned. It was one
of our inherited qual _curse? which we mindless'v accepted.
Summers, Introduction: Individual Rights tn the Workplace, 10 U, Mtctt. J.L, Rer. 201
g1983). The earlv Ieadmg case in whistleblower ||t|%at|pn Is Geary v, United States
1tge%IOCorp.. 319 A.2d 174 (Pa. 1974), discussed Infra in text accompanying notes

7. One author describes the recent judicial attempts to deal with the subject
as "patchwork, ad hoc, and inconsistent." He calls for the enactment of uniform
legislation as the only wav to remedy a Situation that at present js "neither rational
or humane." Rongine, Towarda Coherent Response to the Public Polta Dilemma Posed by
Whistleblowing, 23 Amek. Bus. L.J. 281. 297 (1985).



554 UNIVERSITY OF DETROIT LAWREVIEW  =oi. 6*551

the traditional rule denying protection once was. This N'otc will
provide an overview of the laws created by the few courts and legis-
latures chat have examined and acted upon the issue. It will begin
with an examination of decisions in those states that decline to ac-
cept the idea of a public policy exception to the traditional rule and
then analyze the varying degrees to which other states provide pro-

tection for employees who presume to report the illicit activities of
their employers.

1. The Public Policy Exception for Whistleblowers
A.  Xo Exception Recognized

Several jurisdictions decline to deviate from the traditional at-
will rule under any theory.8 In a state that does not recognize any
public policy exception, the outcome of the discharged
whistleblower's action, though harsh, is easily determined: there
can be no recovery for abusive or retaliatory discharge because
there is no theory under which to recover.

The Texas Court of Appeals’ decision in Mans v. National Lining
Centers, InC.0 demonstrates the harshness of such a rule. In Mans a
nurse’s aide was discharged for complaining to her supervisors
about patient neglect. Th"c court affirmed the trial court’s grant of
summary judgment for the employer and declined to “recognize a
new cause of action for retaliatory discharge" absent a determina-
tion by either the state legislature or supreme court.10 Although it
recognized the importance of policing the operation of nursing
homes, the court would admit only that it stood “at the crossroads

8. At thiswriting, at least nine state couris refuse to recognize a public policy
exception to the traditional rule in the absence of legislation. §et Hinrtchs v. Tran-
quirlaire Hosp., 352 So. 2d 1130 (Ala. 19771: Lampe v. Presbvtenan Medical
Center, 41 Colo. App. 485. 590 P.2d 513 (19781; Hanev v. Laub. 312 A.2d 330
(Del. Super. Ct. 19731; DeMarco v. Public Supermarkets. Inc.. 384 So. 2d 1253 (Fla.
1980); Coodroe v. Georgia Power Co.. 148 Ga. App. 193. 251 S_.E.2d 51 (1978);
Abrisz v. Pulley Freight Lines. Inc., 270 N.\V.2d 454 ilowa 1978); Gil v. Metal Serv.
Corp., 412 So. 2d 706 (La. App. 1982), CArt denled, 414 So. 2d 879 (La. 1982):
Green v. Amereda-Hess Corp.. 612 F.2d 212 (5th Cir. 19FX0); Phung v. Waste Man —
agement. Inc., 23 Ohio St. 3d 100. 491 N.E.2d 1114 (1986).

9. 633 S.W.2d 674 (Tex. Ct. App. 1982).

10. . at 677. In its analvsis of plaintiffs public policy argument, the court
recognized that "P]hcre isa trend toward limiting the employer®s nght to discharge
his employees. ™" .at 676 n.l. However, the court held that such a trend, without
specific guidance, was not reason enough to exceed its "proper authority within the
legal framework." |d at 676. The harshness of the rule in this case is furtherexem —
plified by the fact that, while the Texas court refused to recognize an exception for
employees who report the wrongdoing of their employers, a siaie statute existed
that required nursing home employees to report cases of neglect to the state licens—
ing agency or to law enforcement officials. Failure tn report isa misdemeanor. .
at 675- o6 TexX. Rev. Civ. Stat. Ann. an. 4442c S16 (Supp. 1982). Thu*, the
employee M MadM was caught between the threat of legal sanction* and discharge.
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¢ owill of tW0 important public policies:”" the proper and safe functioning
: legis- of the state's health care facilities, and the traditional doctrine of
begtn judicial restraint and deference to the legislative function ol promul-
to ac- gating state laws and creating public policy. The court held that the
le and latter policy was overriding.12

€ pro- A more recent application of this reasoning is lound in the
ties of Ohio Supreme Court’s opinion in Phung v. Waste Management, Inc. 13

in which the court held that an employee discharged for reporting
violations of certain environmental regulations to his supervisor did
1S not stare a cause of action.14 The court reasoned that because the
legislature had not yet created an exception for abusive discharge,
, one did not exist.15

nal at- Similarly, the Georgia Court of Appeals in Gnodroe v. Ceorgiu
w/c any Power Co.Ui held that a security officer who claimed he was dis-
narked charged because he was about to uncover evidence of criminal activ-
(here ities by a superintendent of his employer did not have a cause of
ecause action. The court in G00droe likewise deferred to the legislature’s
. failure to provide such an exception to the at-will rule.17
I'Living
Mans 3 B. Limited Exception Recognized
*IvISOrsS
rant of Several states, however, do recognize a general public policy
tjnize a
?rmina- 11. |d at 076 (emphasis added). The court posed itsdeterminative question as
Ough it "whether the time lias come for the nursing home policy [requiring employees to
nursing report neglect]_to 0\_/erride_ (he employmer]t at-will doctrine.” IU. It found itcould
not answer affirmatively without more guidance.
ssroads 12
13. 23 Ohio St. 3d 100. 491 N.F..2d 1114 (1986).

i.c policy 14. 0. at 103. 491 N.£.2d at 1117. The court of appeals, in finding that such a
-V, Trjri- cause of action existed, stated that "[pJublk policv requires that there be an excep—
Mcdk.il tion to the absolute right of an employer to discharge an employee at will when
\.2d 350 such employee is discharged for reporting to his employer or proper authorities
1253 (Fla. that the empiovcr isconducting its business in violation of the law.” (. at 101, 491

I 11978); N 7E.2d at 1115-10 (quoting from the court of appeals® unpublished opinion).

ctal Serv. 15. The court stated ximplv that "an at-will cmplovee who is discharged for
- 19821, reporting to his employer that it is conducting its business in violation of the law
astc Man- does not have a cause of action against the empiovcr for wrongful discharge."

at 103. 491 N.£.2dat 1117.
1(3. 148 Ga. App. 193. 251 S.E.2d 51 _(1978).

the court 17. |d at 194. 251 S.E.2d at 52. € Perdue v.J.C. Penney Co.. 470 F. 8upp.
discharge 1234 (5.D.N.Y. 1982). In PEICUE, praintiffs, who had conducted an internal audit of
1 without the employer, uncovered an illegal bribery or kickback scheme. Thev claimed that
within the they were discharged to cover up their conclusion. The court applied Texas law
zier cxem- and held that the wrongful purpose on the part of the employer was irrelevant.
-*ptmn for alSO Marlin v. Platt. 386 N.E.2d 1026 (Ind. App. 1979) (employees claimed that they
te existed were discharged for reporting a supervisor wnc* was receiving kickbacks: the court
tie hcens- held that what constitutes public policv is a decision better left to the legislature);
\inor. |d Pavolini v. Bard Air Corp.. 431 N.Y.S.2d 288. 88 A.2d 714 (1982) (after noting the
i*hiii. ilie merits of the case and the harshness of the rule, the court refused to recognize a

hsdurgc. cause of action by a discharged ai-will employee on public policy groundxi.
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exception to the at-will rule. These exceptions are varied in scope,
and not all are broad enough to include whistleblowing aciivitv.IM
Some state courts create a public policy exception so narrow that it
is often impossible for the whistleblower to enlist its protection. For
example, in Geary v. United States Steel Corp.™ the seminal case in
whistleblower litigation, the Pennsylvania Supreme Court consid-
ered the discharge of a salesman, who had repeatedly voiced to his
superiors his concerns over the safety of a particular product he was
selling. When his protestations were ignored, he took the matter to
acompany vice-president,-0 The product was reevaluated and taken
off the market, but Gear)- was discharged shortly thereafter, alleg-
edly in retaliation for disrupting and ignoring procedure.*’1 The
court rejected Geary’s public policy argument, but did not. as the
courts in Mans and Phung did,2* completely decline the invitation to
create dNy exception.*3 It merelv found that in this case it was not
convinced that "a clear mandate of public policv” had been violated
by the employer.-’4 The court noted the "praiseworthiness” of
Geary’s intentions, but found that a new cause of action was not the
most appropriate method for emplovees to express their views on
the quality of their emplover’s products.25 The court also noted
that Geary was not an expert2®* on the subj tct of product safety and
that he had gone outside of the usual chain of command established
for voicing opinions and concerns.27 It concluded that the case did

18. For a state-by-state analysis of those jurisdictions that recognize an excep—
tion. however limited, to the traditional rule, see 9A Indiv. Emnl. Ris. Man, tBNA)
8540-90 0987). The degree of protection provided bv these courts varies from
state to state.

19. Gearv v. United States Steel Corp.. 436 Pa. 17!, 519 A.2d 174 11974).

20. |0, at 173, 319 A.2d at 175.

21. 0. at 180. 319 A.2d at 178.

2. St SUPrA text accompanying notes 9-13.

23. The court discussed Gcarv 3 claim that his actions were undertaken with
good intent and were obviousiv of some mcnt given the subsequent change made
in the product. Yet the court refused to credit the argument, concluding that

It may be granted that there are areas of an cmplovee 3 life in which his

employer haj no legitimate interest. An intrusion into one of those areas

by virtue of the employer 3power of discharge might plausibly give rise to

a cause of action, particularlywhere some recognized facet ot public policy

is threatened. The notion that substantive due process elevated an em —
ployer 3 privilege of hiring and discharging his employees to an absolute

constitutional right has long since been discredited.

Ceary, 456 Pa. at 184. 319 A.Zd at 180.

24. d.at 184-83. 319 A.2d at 180. "We hold onlv that where the complaint
itselfdiscloses a plausible and legitimate reason for terminating an at-will employ —
ment relationship and no clear mandate of public poltcv is violated thcrebv. an

employee at will has no right of action against his empiovcr for wrongful dis—
charge."

25. |d at 183. 319 A.2d at 180.

26. |d at 181,319 A.2d at 178-79.
27. |d at 180. 319 A.2d at 178.
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not clearly involve any significant danger or wrongdoing on the part
of the employer, and therefore expressly refused to fashion a privi-
lege based upon an employee's right to express his views.'’8 The
decision in Gemy is significant, though, because the court at least
implied a willingness to entertain an exception when a “clear man-
date" of public policy warrants.-0

Critics ofGemy$stnctSMndardfaunthe opinion for its appar-
ent requirement that there be a “pronouncement” of policy by the
legislature before the court takes action.'l0 They argue that, as a
practical matter, the discharged employee would then be required
to allege that the employer violated a specific legislative prohibition
or that he was discharged for exercising a specific statutory right or
fulfilling a specific statutory duty.3l Some courts indicate that a
public policy exception will be recognized only under these circum-
stances. In Campbellv. Eli Lilly & Co.i2 the Indiana Court of Appeals
rejected awrongful discharge claim by a researcher at a drug manu-
facturing company. The researcher was fired for reporting his su-

28. K] at 185, 319 A.2d at 180. The Michigan Supreme Court made a similar
ruling in Suchdolxki v. Michigan Consol. Gas Co.. 412 Mich. 692, 316 N.W."Jd 710
(1992). The court rejected an employee 3 claim that he was discharged for hiscom —
plaints concerning the company®s internal auditing practices and that the discharge
was in violation of public policy. The employee based his complaint on two
sources, the Code of Ethics of the Institute of Internal Auditors and the Regula—
tions of the Public Service Commission. |d at 696. 316 N.W.2d at 712. The court
stated that for it to support an action for retaliatory discharge, the emplovec must
establish a violation of a "dearly mandated public policy." |d A dispute over in—
ternal aﬂiiting procedures, itargued, was at best a "corporate management dis—
pute.”” IU.

29. (€AIY, 456 Pa. at 185. 319 A.2d at 150. €IS Rossi v. Pennsylvania State
Univ.. 340 Pa. Super. 39.489 A.2d 828 (1985) (plaintiff's claim that he was fired for
attempting to prevent a "waste of taxpayer®s money"™ through frequent criticism or
complaints to management was denied as not establishing a sufficient violation of a
clear mandate of public policy); Rachford v. Evergreen Ini"l Airlines. Inc.. 596 F.
Supp. 384 1-S.D. 111. 1984) (plaintiff, fired ior reporting aircraft defects to the FAA.
had no viable claim since he could not show that the discharge violated a dear
mandate of public polka?; Perdval v. General Motors Corp., 400 F. Supp. 1322.
1324 (E.D. Mo. 1975), aj d, 539 P.2d 1126 (8th Cir. 1976) (plaintiff's claim that he
was fired for trying to correct misinformation given by the company to the public
and government was rejected since there existed no violation of a clear mandate of
public policy in the absence of "contractual, statutory or public policy
considerations™). . . " o

30. 98 0. note. Protecting the Privage Sector Employer 1o "Plows the [Vhistle": A
Cause of Action™Based Upon Determinants of Public Policy. ‘1977 wis. L. rev. 777. so2.

31. [The] use of such terms as "clear mandate™ or "expressed””policv. if

taken as those terms arc conventiognally used, refers to legislatively defined
public policv. If this ishow die Cean . . . [court] mean(s) to limit the ex—
ception. then [it has], by inference, rejected the application of the public
policv exception to cases which present non-legislativelv defined pulific
policv issues.
Id. at 802,
32. Cwnpbem 413 N.E.2d 1054 (Ind. App. 1980).
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pervisor's misconduct and questioning the safety of some of the
drugs.3* The court found that the plaintiff had ndt demonstrated a
“statutory source for the alleged rughts he claims to have exer-
cised nor a "statutory source for the duty he claims to have ful-
filled,"5 The court, therefore, refused to "recognize the general
E)ubllc policy exception ... to the venerable at will'emplovtneni doc-
trine we reconfirm today."3 Again, the case Is significant because it
implies a willingness to create some kind of exception so long as
there is a statufory basis for the employee's actions.37

An even more restrictive interpretation of the statutory-based
requirement is found in Murphy v. American Home Products Corp.™ In
Murphy the New York Court oprPeaIs considered the case of an at-
will emplovce who, reported the illegal manipulation of a compan?]/
Pensmn Plan by high-ranking officers to his superiors.39 Althoug
he court found that the actions of the officers only amounted to
unorthodox accounting procedures, it sir ted that in order to suc-
ceed Murphy needed to show that he was fired either for some "con-
stitutionally” impermissible purpose" or that a statutory proscription
against firing for that particular reason existed.40 Otherwise, the
emplover's right to fire him is unaffected.4l

33. |d. at 1057.
34. |d. as 1061.

35. |0 The court in Campbell relied on the decision in PEIMUNI, discussed Supra
at note "9, which used similar language to limit protection under the public policy
exception to cases in which the discharge was "motivated by ihe fact that an em —
ployee did something that public policy encourages or refused to do something
that public policv forbids or condemns.” PerC|VU|, 539 F.2d at 1129-30.

3. Cambell, 413 N\E.2d at 1061.

37. The court indicated its reliance on its earlier decision in Frampton v. Cen —
tral Indiana Gas Co.. 260 Ind. 249. 297 N.E.2<1 425 (19731. in which itestablished
the "statutorv right or statutory duty" test. Itconcluded only that under the facts
before it, plaintiffhad not satisfied the test, and refused to create the general excep—
tion urged bv plaintiff. Campbel , 413 N.E.2d at 1061.

The court 3 decision in ampbell is reaffirmed by the recent decision of Romark
v. Public Setv. Co. of Ind.. 499 N.E.2d 768 (Ind. App. 19861, in which plaintiff
alleged he was fired for reporting to his superiors several safetv and securitv
mblems at the emplover 3 nuclear power plant. The court of appeals dismissed
Eis complaint and concluded that a “harrowly construed exception™ to the at-will
rule existed only "when the emplovee isdischarged solely for exercising a siatuto-
rilv conferred right." |d at 773.

38. 58 N.Y.2d 293. 443 N.E.2d 86. 461 N.Y.S.2d 232 (19831.

39. |d at 297-98. 448 N.E.2<1 at 87-88. 461 N.Y.5.2d at 233-34.

40. d at 305, 448 N.E.2d at 91. 461 N.Y..S.2d at 237. "In sum. under New
York law as it now stands, absent a constitutionally impermissible purpose, a statu—
tory proscription, or an express limitation in the individual contract of employ—
ment. an employer 3 right at anv time to terminate an emplovme.it at will remains
unimpaired."”

41. |d The NeW York court was particularly careful about infringing upon the
tcrntorv of the legislature in making policv decisions, acknowledging that bodv 3
"infinitely greater resources and procedural means to discern ihe public will." hl.
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_In_some cases it is impossible to establish the existence of the
plaintiff's right or duty. For example, in Pierce v. Ortho Pharmicmtu\u
Corp.42 the New Jersey Supreme Court held that a E)hysunan did not
have a cause of action when ihe resigned after Ortho removed her
from a team working on the development of a drug that she claimed
m|gz_ht be harmful.43 The court argued that the physician's Hippo-
cratic Oath was not comparable to"a statute and thus was an insutli-
cient basis upon which to claim a public policy exception.4

Some courts, while still requiring a legislative basis for a fmdm?
of public palicy violations, allow the whistleblowing plaintiff to saf-
isfy his burden’b establlshmg something less thanan explicit statu-
torY right or dufv. In somejurisdictions, the mere existence of a
statute specn‘maII% prohibiting the reported activity, even if the ac-
tion is not brought under it. will provide a basis upon which to ai-
gue the existence of a policv favoring a remedy for discharge. These
courts reason that the existence of a legislative prohibition is per-
suasive evidence of a public polio” against such activity. In Harless

First National Bank4h the court examined violations of state and fed-
eral consumer credit and protection_ laws by a West Virginia bank.
A bank employee brought the violations to’the attention of several
ofhis superiors and_a bank auditor) and was discharged for report-
ing the violations.47 The court accepted the plainfiff's argument
that his_discharge violated the state's public policy, concluding that
the legislature's adoption of the consumer protection and Credit
laws created a “ clear'and unequivocal public policy that consumers

at 3012. 448 N£.2d at 90. 401 N.Y.S.2d at 230. As such, itconcluded: "I! the oil**
of nonliability for termination of at-will employment is to be tempered, ftshould In-
accomplished through a principled statutory scheme, adopted after opportunity Inf
public ver ilation. rather than in consequence of judicial resolution of the partisan
arguments of individual adversarial Iitigants!' f . The court"s position here "
much like that of the courts in Mans and | hung. Sec WIPIA text accompanying note*
9-14 for a discussion of these cases.

42. 84 N.J. 58. 417 A.2d 505 (1980).

43. |d.a1 61. 76. 417 A.2d at 507. 514.

aa. 0. at 76. 117 A.2d a1 514. Compare suchdolski v. Michigan Consol. G.i> Co. .
412 Mich. 692. 316 N.W.*Jri 710 (1982), discussed iUPId note 28. An even mote
difficult determination for the employee is found in Welch v. Brown"s Ntii"iuK
Home. 20 Ohio App. 3d 15. 484 N.E.2d 178 (1984). 1 he MEChcmurt found dial
since the statute, which provided that no nursing home or employee of a nut"ing
home mu> retaliate against any person for repot ting alleged violations to theCom —
mission on Aging, was an admlnlstratlve, not legislative, one. itdid not create a »
of action for retaliatory discharge. |d. at 17. >184 N.E. 2d at 180. N AlSO Rutu-it* *
Atlantic Richfield Co.. 88 Wash. 2d 887. 897, 5G8 P.2d 764. 770 (1977) (iiim.him 11
action existed since plaintiffdid riot claim that he was disc harped lor "e\'m i"»im
statutory rielu” or for "relusling] to engage in criminal activity').

45_.  24fi S.E.2d 270 <W. Va. 1978). =

s6. Id. at 272.
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... (are) to beéylven protection.”™8 Such "manifest public policy," it
argued, should not be frustrated by allowing an employee to be
fired for attempting to ensure consumer protéction.®

Similarly, the Connecticut Supreme Court in Sheets v. Teddy's
Frosted Foods. Inc.™ held that an employee had stated a_ claim for
wrongful discharge when he was dismissed after reporting to his
employer several state law violations, including the mislabeling of
food weight and the use of substandard raw materials.5L The court
noted that state law imposed a criminal enalt% for such violations
and concluded that an employee should not be forced to choose
between the risk of criminal sanctions and the loss of employment.5-
More recentIK, the Illinois Supreme Court in Wheeler v, CaterpilUr
Tractor Co.53 held that a cause of action existed for retaliatory dis-
charge when a radiographer was fired for refusing to operate a unit

that Utilised live, radioactive cobalt in violation of Nuclear Regula-
tory Commission standards.

C. Broad Exception Recognized

Finally, some jurisdictions recogmz_e a very broad public Rohcy
exception, affording substantial protection to the employee who re-
ﬁ)orts an employer's wrongdoing, regardless of statutory authority.
In carving out Such an exception, courts gene_rall¥ determine that'it
IS proper; if not often necessary, to look outside the legislative area
for a definition of public policy. Particularly illustrativé of this con-
clusion is Wagner v._Ci_tY of Globe.™ in which, the Arizona Supreme
Court endorsed plaintitf's argument that his discharge violated the
state's public policy. Wagner, a newly-hired, probationary em-
ployee with the Globe police department; was fired after uncovering

a8. |d. at 276.
49.

50. 179 Ctnn. 471. 427 A.2d 385 11980).
51. |d at 473, 427 A.2d at 386.

52. The court found that the statute, which made the employer®s actions crimi—
nal. was intended to "safeguard the public health and promote the public welfare
by protecting the consuming public from injury by product use and ihe purchasing
public from injury by merchandising deceit.” . at 478. 427 A.2d at 388. The
court concluded that hecause the statute was clearly relevant to plaintiff's claim, it
could not "ignore the statement of public policv that itrepresents." d at 478, 427
A.2d at 389. .

53. 108 11. 2d 502, 485 N.E.2d 372 (1982). Sleaim katman v. (hand Union
Co., 183 N.J. Super. 153. 443 A.2d 728 (1982). In Kalman, a pharmacist was tired
for refusing to close his pharmacy within the employer®s store. State statutes t;»s
well as the phunnacv profession®s code of ethics) required the pharmacv to keep the
same hours of operation as the store. 1lhe Now Jer*ev court i"oimd that these laws
sufficiently expressed public policy, which would he violated if the employee had
been tired for attempting to complv with them.

54. 150 Ari/. 82. 772 P.2d 250 (198b).
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the illegal arrest and detention ofa prisoner.59 He brou?ht the pris*
oner before a magistrate who, after some persuasion, reluctantly re-
leased the prisoner.53 However, Wagner was terminated from his
position shortly thereafter.37 . o

Waqner argued that despite his at-will status, his discharge was
wrongful. He advanced two theories in support of his conténtion;
breach of contract by the employer for violation of the rules set out
in its Personnel manual (his “employment contract"),3 and viola-
tion of the state's public policy in favor of reporting |I1egal and im-
Proper activities.d The trial ‘court granted summar*_Judgment in
avor of the employer, and the court of appeals affirmed.60 The
supreme court, however, reversed.'d o _
. The supreme court was very recepnve to plaintiff's |pub||c pol-
icy argument, stating at the outset that "employees should not have
to cnoose between theirjobs and the demands of important public
policy interests: . . . thus courts have developed the public policy
exception to the at-will doctrine."wi The Arizona court, unlike
other courts, was not inhibited by the lack of "explicit statutory ex-
pression” of such policv. Such explicit recognition it arqued, was
'no longer required."63 _ _

The court initially examined several generally recognized policy
exceptions to the rule, mcludmgf that for'the whistleblower. It con-
cluded that whmtle,blowmg employees had lately "gained a measure
ofjudicial protection,"64 that such activity serves a public purpose,
and that it should enjoy equal status amang the other perhaps bet-
ter-established exceptions.3 Protection for the at-will employee
who blows the whistle on _his employer would henceforth be
granted, the court ruled, "[s]o long as @mployees' actions are not
mergly pnyaée or proprietary, but instead seek to further the public
good.'. . ."

55. |d at 84. 772 P.2d at 252. The prisoner was given a ten-day sentence for
vagrancy under a statute that had been amended or abolished over a vear earlier.
He was in jail for twentv-one davs when Wagner discovered the “error." |

56. .

5. 1d

58. |C. at 85-86. 772 P.2d at 258-54.

59. |C. at 87-90. 722 P.2d at 255-58.

60. 0. at 82. 722 P.2d at 250.

61. |d.

62. |C. at 87-88. 722 P."Jd at 255-56. "Whatever the nomenclature, our con—
cern remains the same: cmplovccs should not be discharged because thev per—
formed jn act that public policv would encourage, or refused to do that which
public policv condemns." | . at 88, 722 P.2d at 25(5.

6:1. . Ihis language is particularly important because it shows that the court
isaware that it is expanding the existing law to accommodate the new exception.

64. at 88. 722 P.2d at 256.

65. |g. at 89. 722 P.2d at 257.
66. . indeed, the court states that the decision on the part of an emplovee to
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The Wagner court noted that the facts clearly established that
the employer had violated the law. making it a particularly stron,ﬂ
case in which to Austn‘y the creation of an exception to_ the at-wi
doctrine. Nevertheless, it explicitly acknowledged that its_decision
to afford protection to whistleblowing employeés was not limited to
such a case, but would extend to any instanCe in which “some ‘im-
portant Pub_hc policy interest in the Taw’ has been furthered by the
whistleblowing activity."*'7 Thus, the court broadly held that “all
emR_onees who attempt to correct problems of public interest faIII

within” the ambit of the public policy exception to the at-wil
doctrine,"*™

Wagner is not_the only instance in which a court has provided
maximum protection to an employee discharged for whistleblowing.
The Wagner court, for example, relied heavily on the lllinois
Supreme Court case of Palmaletr v. International Hamster Co.,9 in

which an emplo¥ee was fired for supplying information to local law
enforcement authorities regarding andthér employee and agreemg
to assist in the investigation and trial.70 The Palmaterr court hel

that, while \no particular constitutional or statutory provision *“re-
quires a citizen to take an active part in the ferretmg out and prose-

cution of a crime," public policv must nonetheless protect the
"Citizen crime-hghtcrs."7l

expose illegal or unsafe practices on the pan of his empiovcr should noi only he
protected, but encvurugrd as well. |d.

67. Id

66. |d ;u90, 722 P.2d at 258. Itis important tonote the absence ofanv kind of
"qualifying"” language in the court®s holding (for example, thni the cmplovee must
report onlv to his superiors, or be correct).

69. 85 M. 2d 124. 421 N.E.Sd 876 (1981).

70. |d. at 127, 421 N.E.Zd at 877.

71. | . at 132, 421 N.E.2d at 880. On remand the trial court gran.ed summary
judgment to the plaintiff. The emplover appealed, and the court of appeals re—
versed. holding that an issue of fact existed regarding whether the plaint.tfwas in
fact fired for his whistleblowing or for some other reason. The court did not con—
test the supreme court 3 ruling that a cause of action existed. Palmatcer v. Interna—
tional Harvester Co.. 140 NI App. 3d 857. 489 N.E.2d 474 (11)86). [1"he Illinois
Supreme Court"s ruling in Palmntm was recentiv affirmed in Johnson v. World
Color Press, 147 NI App. 3d 746. 498 N.E.2d 5“5 (1986). m]ohnton the plaimiff
claimed that he was discharged for complaining to superiors about the use of cer—
tain accounting procedures, which he contended overstated income and net worth.
The employer cued Petrik v. Monarch Priming Corp.. 143 111 App. 3d 1. 493 S.E.
2d 616 11986). in which the court had ruled that a discharge for similar activity did
not create a cause of action, reasoning that the controversy concerned internal
management disputes. Cﬁmpose Suchdolski s. Michigan Consol. Gas Go.. 412 Mich.
692. 316 N.\V.2d 710 (1982), discussed ahPI0 note 28. The Initnwn court dis®in-
guisliud |”n , stating that it had involved a dispute over two atcepiahle practices
while 0hNsON involved a procedure that was arguable fraudulent. In reallitming
PaImtrer. the court stated: "We have loutnl public policv lavors. and certain stat—
utes require, full disclosure, truthfulness, and accuracv in financial reports made In
businesses to the government and u> the public. Public policv favors cmphnees
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Another recent decision in which a court has recognized a
broad, nonstatutorv policy exception is Boyle v. Vista Erewear, Inc.'2
The Missouri Court of Appeals in Boyle concluded chat;

where an employer has discharged an at-will empIoKee
hecause the employee reported to his superiors or the pub-
lic authorities serious misconduct that constitutes viola-
tions of the law and of such well established and clearly
mandated public policy, the employee has a cause of action
in tort for damages for wrongful discharge.n

Like the court in Wagner. the Boyle court noted that the public poli-
cies of the "state and nation” are found in the "constitutions, stat-
utes. judicial decisions, and administrative regulations."1*

D. Legislative Recognition

A handful of states have enacted legislation explicitlﬁ designed
to protect the private sector at-will whistleblower, Such statutes,

along with the ||bera|Hud|C|aI interpretations (such as Wa nerl), arc
the "cutting edge" o developlng at-will exceptions. Federal and
state employees have Ionlg enjoye, such protection, but at present
only a feiwv states afford " this protection to private sector

employees. s _ - .
Typical of such state legislation is the Michigan Whistleblower's

attempting to ensure management®s compliance with tbe requirements of the law
and public policv."JOhmun. 147 M. App. 3d at 752, 498 N.E.2d at 580. Illinois
recently enacted a statute designed to protect both public- and private-sector em —
ployees. .1II. ReV. Stat. ch. 127 me3bl 1be.1 (1981).

eealiO caribaldi v. Luckv Food Stores. 726 F.2d 1367 (9th Cir. 1984). Plaintiff
claimed lie was lired for reporting to state health officials that his cmplover had
forced him to deliver adulterated milk in violation of state laws specifically prohibit-
ing such activity. The Ninth Circuit held that the action on the part of the em —
ployee to protect the health and safety of the cuiaens of California is e.xactlv what
that state*s supreme court had inmind when ftcreated itspublic policy exeq. ..on to
the at-will rule in Tamcnv v. Atlantic Richfield Co., 27 Cal. 3d 167, 610 P.2d 1330.
164 Cal. Rptr. 839 (1980).

72. 700 S.vv.2d 859 (Mo. App. 1985).

73. |d, at 871.

74. | J. at 877 (emphasis added).

75. Slesupra note 5 and accompanving text.

76. The number of states with statutes that protect private sector employees
or both public and pri“Jie) is rapidlv increasing. At this writing the list consists of:
al. Lab. Code §1102.5 (West gupp 1987) tpublie and private): CONN. Cen. Stat.

Ann. s31-sim(a) lprivate). 5 4(b)-td) (public) (west 1987); Fla. Stvt. Ann.

3 760.10 (West 1986) (public and private); |ll. Ann. Stat. ch. e3. V 19 (Smith-

Hurd 1979) (public and private): [OWa CO(fe ANN. §19.4.19 (private). §20.10 (pub—
lic) (West 1978): L\. Rev. Stat. Ann. 330:1074.1¢A) (West Supp. 1987) (public
and privatci: Mr.. rtv. Stat. Ann, tc 26. 964 (1974) (public and private : ich.

Stat. Ann. 3 17.428 (2) (Callaghan 1992) (public and private): N j. Rr.\. St‘l\ Ann.

| 34.19 (West Supp. 1987) N.Y. Civ. Sfrv. Law 3 73-b(2)(®» McKinncv 1987)

(public and private): R.1. GEN. Luvs } 36-15-3 (1987) (public an.l private).
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Protection Act of 1980,77 which provides protection to both public
and private employees. The Act, in rather broad language, purports
to apply to any employee who “rcpons or is about™to Teport” sus-
?ect_e_d violations of any law on the part of his employer, or who
estifies in any enforcement proceedings.? If. however, the em-
loyee "knows" the report is false, he is_not protected by the Act.7
enerally, the employee must file suit within ninety days of the em-
E)one_r's action/0 1f found to be protected, the employee is entitled
0 injunctive reliefand/or actual damages, which may include rein-
statement, back pay, benefits, seniority; and attorne){_ fees.8l
Interestingly, there has not heen aﬁreat deal oflitigation under
the Michigan Act. One major issue, the establishment of a pnma
facie case, has been addressed. In Afelchi v. Bumns, International Securit
Services. Inc.?2 a federal district court applied Michigan law_in hold-
ing that a P_Ia_muffmust demonstrate that he was ergaged in a pro-
teCted activity, that he was subsequently discharged from
employment, and that there was a causal connection bétween his
‘activity and the discharge/3 The burden of production then shifts
to the'defendant to articulate a legitimate, nondiscriminatorv reason
for the discharge/4 If the defendant sustains this burden, the plain-
tiff must demonstrate that the legitimate reason was a mere_pretext
tor_the retaliatory’ action/- Thé overall burden of persuasion re-
mains with the Plamnff who must show that, but for his protected
activity, he would not have been discharged.36 _
~Several states have enacted laws to protect the private sector
whistleblower (hat arc similar to Michigan's Act. The statutes gen-
erally provide a cause of action for the employee who reports an
actual or suspected legal violation and protect the employee who is
asked to testw beforean mvestlgFatmg agency/7 Some statutes pro-
vide a great deal of protection. For éxample, Connecticut's statute
Protects an employee, who reports an¥_ suspected. violation of any
ederal, state, or municipal law, regulation, or ordinance/8 Others

77. Mich. Comp. 1jws ANN.&815.361069 (West 1981).

78. Mlch. Comp. Laws Ann. s15.362 (west 1981).

79. .

8o.  Mich. Comp. Laws ANn. s15.363(1) (West 1981).

s1.  Mich. Comp. Laws Ann. 5 15 364 (West 1981),

82. 597 F. Supp. 575 (F..D. Mich. 193-1).

33. |0, at 582.

84. ||d (citing Womack v. Munson. 619 F.2d 1292. 1296 (8th Cir. 1980)).
35. 0. _

36. The order and allocation of the burden of going forward in Mrtrhi parallels
that first established for I%itle VIl actions in McDonnell Douglas Corp. v. Creen.
411 U.S. 792 (1973). which was later elaborated upon bv the Court in le\as Dept,
of Communm Affairs v. Burdine. 450 U.S. 248 (1981).

g7. Mich. Comp. Luvs Ann. s1s.364 (West 1981); Conn. Gen. Srw. Ann.
s31-51mid) (West 1987).

38. Cons. Cen Stat. Ann. 53i1-simt;u (West 1987).
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House Judiciary Committee State Capitol

Juneau, Alaska 99811
(907) 4654990

(907)4654712

February 28, 1989
MEMORANDUM
TO: Senator Jan Faiks, Chair

Senate Judiciary Committee
FROM: Representatives Max Gruenberg and Peter Goll

Co-Chairs, House Judiciary Committee
RE: HB 114, relating to the examination of regulations

and opinions and decisions issued by courts and
agencies on the law of the state

HB 114 submitted by the House Judiciary Committee would amend
AS 24.20.065(a). That statute requires the legislative
council to annually review judicial and administrative
decisions and administrative regulations for their effect on
state statutes. HB 114 amends AS 24.20.065(a) to include a
review for the effects of court decisions on state common law

(non-statutory) provisions.

We would appreciate your scheduling a hearing on this bill as
soon as possible.

Thank you.
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Personal Services 0 0 0 0 0 0
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Contractual 0 0 0 0 0 0
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There would not be a fiscal impact for the Division of Legal Services under the Legislative Council
BRU relating to adding examination of common law. However, itshould be noted that the annual
examination of administrative regulations and final decisions adopted under the Administrative
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CONTINUATION OF FISCAL NOTE k. HB 114
HOUSE 2/15/89

ANALYSIS (continued) r']t
Procedure Act is not currently being done by Legal Services for Legislative Council.

The Administrative Regulation Review Committee is in charge of administrative regulations.
There are insufficient funds at this time to support the attorney time needed to fully examine the

administrative regulations and Administrative Procedures Act. A substantial fiscal impact
would be realized to comply with these aspects of this statute.



§ 24.20.062 Legislature 5'24.20.065

Rcvisor's notes. — Formerly AS
24.05.200. Renumbered in 1985.

Sec. 24.20.062. Legislative internship program. A legislative
internship program established by the legislative council under AS
24.20.060(8) shall provide that

(1) the University of Alaska provide academic support and credit to
the program;

(2) students enrolled and in good standing at any accredited
postsecondary educational institution who have successfully com-
pleted at least two years of study are eligible to participate in the
program;

(3) interns will be selected by a committee composed of members of
the legislature appointed by the legislative council and representa-
tives of the university appointed by the university;

(4) interns will be selected on the basis of their experience and
interest in subjects which the legislative council feels are likely to be
considered during a legislative session;

(5) legislative interns are entitled to receive academic credit and
payment of $30 for each day of participation in the program during
the legislative session. (8§ 11 ch 87 SLA 1979)

Sec. 24.20.065. Examination of regulations and opinions, ()
The legislative council shall 2 .nually examine administrative regula-
tions, published opinions of state and federal courts and of the
Department of Law that rely on state statutes, and final decisions
adopted under the Administrative Procedure Act (AS 44.62) to
determine whether or not

(1) the courts and agencies are properly implementing legislative
purposes;

(2) there are court or agency expressions of dissatisfaction with
state statutes;

(3) the opinions or regulations indicate unclear or ambiguous
statutes.

(b) The legislative council shall submit a comprehensive report of
the annual examination with recommendations to the members of the
legislature at the start of each regular session. (8 1ch 72 SLA 1963)
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§01.05.036 General Provisions §01.10.010

Sec. 01.05.036. Improvement of statutes. The Legislative Affairs
Agency, working in cooperation with the revisor shall make recom-
mendations to the legislative council concerning deficiencies, conflicts,
or obsolete provisions in and the need for reorganization or revision of
the statutes, and, at the direction of the legislative council, shall pre-
pare for submission to the legislature legislation for the correction or
removal of the deficiencies, conflicts, or obsolete provisions, or to
otherwise improve the form or substance of any portion of the statute
law of this state. Each title of the Alaska Statutes shall be sys-
tematically reviewed at least once each two years for deficiencies, con-
flicts, or obsolete provisions. (8 1 ch 1 SLA 1963; am 8§ 1 ch 106 SLA
1974)

Cross references. — For the respon-
sibility of the Alaska Legislative Council
for statute revision, see AS 24.20.070.

Chapter 10. Laws and Statutes.

Article

1. Common Law (§ 01.10.010)

2. General Rules of Statutory Construction (S§ 01.10.020—01.10.065)
3. Effect of Statutes (8§ 01.10.070-01.10.100)

4. The Statehood Act (§ 01.10.110)

Article 1. Common Law.

Section
10. Applicability of common law

Collateral references. — 73 Am. Jur.
2d, Statutes, § let seq.
82 C.J.S., Statutes, § 1et seq.

Sec. 01.10.010. Applicability of common law. So much of the
common law not inconsistent with the Constitution of the State of
Alaska or the Constitution ofthe United States or with any law passed
by the legislature of the State of Alaska is the rule of decision in this
state. (8 2-12 ACLA 1949: § 65-1-3 ACLA 1949)

Opinions of attorney general. — trustinvestment. 1963 Op. Att’y Gen., No.
There isconsiderable authority at common  13.
law which defines the scope of permissible



§ 01.10.010

Alaska Statutes

§01.10.010

NOTES TO DECISIONS

Applicability of common law. — This
section, which makes the common law
applicable in Alaska, refers to the common
law of England. It should be noted here
that Alaska has the common law of the
United States nov, some of which is over
300 years old. The ancient common law of
England is not controlling over the
developing common law of this country.
Howarth v. Pfeifer, Sup. Ct. Op. No. 488
(File No. 890), 443 P.2d 39 (1968).

Meaning of common-law. — See
Valentine v. Roberts, 1 Alaska 536 (1902).

The common law is but the accumulated
expressions of the various judicial
tribunals in their efforts to ascertain what
isright and just between individuals with
respect to private disputes. Howarth v.
Pfeifer, Sup. Ct. Op. No. 488 (File No. 890),
443 P.2d 39 (1968).

And scope. — The common law
includes those principles, usages, and
rules of action applicable to the govern-
ment and security of person and property
which do not rest for their authority on
any express and positive declaration of the
will of the legislature; a system of ele-
mentary principles and of general judicial
truths which are continually expanding
with the progress of society, and adapting
themselves to the gradual changes oftrade
and commerce and the mechanic arts and
the exigencies and usages of the country.
In re Burkell. 2 Alaska 108 (1903».

The common law is not a rigid nnd
arbitrary code, crystallized and
immutable. Rather it is flexible and adapts
itself to changing conditions. Howarth v.
Pfeifer, Sup. Ct. Op. No. 488 (File No. 890),
443 P.2d 39 (19681.

Duty to explicate common law. — It
is the task of the supreme court of Alaska
to explicate the common law which will
apply in situations not dealing with a
constitutional question or statutory inter-
pretations unless and until the Alaska leg-
islature acts to modify it. Surina wv.
Buckalew.Sup. Ct. Op. No. 2255 (File Nos.
5205, 5462), 629 P.2d 969 (19SU.

Common-law trusts. — There are no
statutes upon the subject of common-law
trusts. Powell v, Hammon Consol. Gold
Fields, 8 Alaska 153 (1929).

There is no inhibition against
common-law trusts. Powell v. Hammon
Consol. Gold Fields. 8 Alaska 153 11929).

Negligent misrepresentation. — One
may now maintain an action for negligent

misrepresentation, even though that may

not have been the case under the common
law in years gone by. Howarth v. Pfeifer,
Sup. Ct. Op. No. 488 (File No. 890), 443
P.2d 39 (1968).

Imputation of unchastity. —
Common-law rule that a statement
imputing unchastity to a woman, or even
professional unchastity, is not considered
slanderous per se, is clearly outmoded.
Hollman v. Brady, 16 Alaska 308,233 F.2d
877 (9th Cir. 1956).

Separate maintenance. — Alaska has
no law on separate maintenance, but the
common law, by this section, has been
declared to be in force in Alaska. And a
suit for separate maintenance was well
known at common lew. Moller v. Moiler,
11 Alaska 33, 66 F. Supp. 507 (D. Alas.
1946).

Common law as to loss of
consortium. — See Schreiner v. Fruit,
Sup. Ct. Op. No. 1003 (File No. 1949), 519
P.2d 462 (1974).

Actions against tortfeasor’s liability
insurer. — The common-law rule
allowing no direct cause of action against
a tortfeasor’s liability insurer prevails in
this state. Severson v. Severson, Sup. Ct.
Op. No. 2344 (File No. 5461), 627 P.2d 649
(1981).

Sequestration. — Given the harsh
nature of the remedy ofsequestration and
the fact tnat the Alaska legislature has
spelled out in some detail the procedure for
obtaining other similar remedies while it
has not enacted a sequestration statute,
the implication is clear that Alaska has
decided that sequestration of the nature
sought in an action to require a regional
corporation organized under the Alaska
Native Claims Settlement Act, 43 U.S.C.
f 1601 et seq., to place certain funds in
secure und liquid investments pending
litigation is not available and has
preempted the common law with a
complex statutory scheme. Aleut Corp. v.
Arctic Slope Regional Corp., 424 F. Supp.
397 (D. Alas. 1976).

Title by accretion. — At common law
the riparian owner acquires title to addi-
tions thereto by nccretion. Nordale v.
Waxberg, 12 Alaska 399. 84 F. Supp. 1004
(D. Alas. 1949), afTd, 12 Alaska 695, 182
F.2d 1022 19th Cir. 1950).

Applied in United States v. Pacific & A.
Ry. «&Nav. Co., 5 Alaska 43 (1914); Van
Dvke v. Midnight Sun Mining & Ditch Co.,
177 F. 85 (9th Cir. 1910); Northwestern
S.S. Co. v. Cochran, 191 F. 146 (9th Cir.



§ 01.10.020

1911); Bosel v. State, Sup. Cl. Op. No. 280
(File No. 32), 398 P.2d 651 (1965).

Quoted in Turnbull v. Bonkowski, 419
F.2d 104 (9th Cir. 1969); Smiloff v. State,
Sup. Ct. Op. No. 1637 (File No. 3006), 579
P.2d 28 (1978); Carter v. Brodrick, Sup. Ct.
Op. No. 2500 (File No. 5511), 644 P.2d 850
(1982).

Stated in In re Burkell, 2 Alaska 108
(1903); McFarland v. Alaska Perseverance
Mining Co., 3 Alaska 308 (1907); Jansen v.

General Provisions

501.10.030

Pollastririe, 10 Alaska 316 (1942); Terri-
tory of Alaska v. 188 Cases of Mixed
Intoxicating Liquors, 10 Alaska 414

(1944); Bickel v. Polaris Inv. Co., 17
Alaska 389, 155 F. Supp. 411 (D. Alas.
1957).

Cited in Ketchikan Co. v. Citizens' Co.,
2 Alasku 120 (19031; First Nut. Bank v.
Stout, 9 Alaska 400 (1938); Northwest
Airlines, Inc. v. Alaska Airlines, Inc., 351
F.2d 253 1th Cir. 1965).

Article 2. General Rules of Statutory Construction.

Section

20. Applicability of AS 01.10.040 —
01.10.090

30. Constitutionality and severability

40. Words and phrases

Collateral references. — 73 Am. Jur.
2d, Statutes, 88 142-341.
82 C.J.S., Statutes, 88 311-398.

Section

50. Tense, number, and gender
60. Definitions

65. Certified mail

Sec. 01.10.020. Applicability of AS 01.10.040 — 01.10.090. The
provisions of AS 01.10.040 — 01.10.090 shall be observed in the con-

struction of the

laws of the state unless the construction would be

inconsistentwith the manifest intent ofthe legislature. (§ 1ch 62 SLA

1962)

NOTES TO

The supreme courtisenjoined by the
legislature to observe the provisions of
this section, in resolving any issue
relating to AS 01.10.080 and its

Sec. 01.10.030. Constitutionality and

DECISIONS

applicability to the five-day recount provi-
sion of AS 15.20.430. Wade v. Dworkin,
Sup. Ct. Op. No. 306 (File No. 6031, 407
P.2d 587 (1965).

severability. Any law

heretofore or hereafter enacted by the Alaska legislature which lacks
a severability clause shall be construed as though it contained the
clause in the following language, "If any provision of this Act, or the
application thereof to any person or circumstance is held invalid, the
remainder of this Act and the application to other persons or circum-
stances shall not be effected thereby.” (§ 1 ch 98 SLA 1949)



COMMERCIAL 37

facts. A judge may comment "on the

weight of the evidence and indicate his

own opinion concerning the credibility

of witnesses and the relative strength of

competing permissible inferences, pro—
vided always that he makes it clear to

the jury that it is their province to de—
cide such questions of weight and cred—
ibility." James, Civil Procedure 87.14

(1965). However, a prosecutor may not

"comment™ on the refusal of a defen—
dant in a criminal proceeding to testify,

and the court may not instruct a jury

that such silence is evidence of gquilt.

See 380 U.S. 609.

COMMERCIAL BRIBERY
FRUSTRATION see

see bribery.

COMMERCIAL
frustration.

COMMERCIAL PAPER a negotiable in—
strument, i.e., a writing indorsed by the
maker or drawee, containing an uncon—
ditional promise or order to pay a cer—
tain sum on demand or at a specified
time, made payable to order or to bear—
er. U.C.C 83-104(1). The termcom—
prehends bills of exchange, checks,
notes, and certificates of deposit. U.C.C.
§3-104(2).

COMMERCIAL PREFERENCE seepref—
erence.
COMMODITY any tangible good; com —

mercially, commodities refer to prod—
ucts that are the subject of sale or bar—
ter. See also futures.

COMMON LAW tiiesystem of jurispru—
dence, which originated in England and
was later applied in the United States,
which 1is based on judicial precedent
rather than legislative enactments; it is
to be contrasted with civil law (the de—
scendant of Roman Law prevalent in
other western countries). Originally
based on the unwritten laws of England,
the common law is “fenerally derived
from principles rather than rules; itdocs
not consist of absolute, fixed, and index—
ible rules, but rather cf broad and com —
prehensive principles based on justice,
reason, and common sense. It is of ju—
dicial origin and promulgation. Itsprin—
ciples have been determined by the so—
cial needs of the community and have
changed with changes in such needs.
These principles are susceptible of adap —

COMPANY

tation to new conditions, interests, rela—
tions, and usages as the progress of so—
ciety may require.””37 N.W. 2d 543,

547.

COMMON LAW COPYRIGHT
right.

see copy —

COMMON NUISANCE sec nuisance.

COMMON PROPERTY see property.

COMMONS land set aside for public
use, e.g., public parks; also, the untitled
class of Great Britain, represented in
Parliament by the House of Commons.

COMMUTATION substitution, change;
the substitution of a lesser penalty or
punishment for a greater one, such as
from death to life imprisonment, or
from a longer term to a shorter one.
The chief executive officer (President,
governor) has the constitutional power
of executive clemency which includes
the broad power in his discretion to
commute a sentence. Compare with
pardon and reprieve.

COMPANY broadly, any group of peo—
ple voluntarily united for performing
jointly any activity, business, or com—
mercial enterprise. See 23 Tex. 295,
303.

In re” .--6 to trades, "company’”
applies to the combination of individ—
uals “capital, skill and labor for the pur—
pose of business carried on for such
individualsTommon benefits. 6 So. 362,
364.

The term also applies to a wide range
of activities, and under statutory con—
struction has been held to include pri—
vate corporations, joint stock companies
(see below), all partnerships, etc. See
222 S.W. 736, 739. "Company *”has also
been considered synonymous with
“Firm".
holding company

pany.
joint stock company a company or

association, usually unincorporated,
which has the capital of its members
pooled in a common fund; the capi—
tal stock is divided into shares and
distributed to represent ownership
in"desi in the company, see Hcnn,

Law of Corporations 850 (1961); a

form of partnership, but one which

see holding com—



February 23, 1939 HOUSE JOURNAL 437

CSHB 58(Jud)

Representative Navarre moved and asked unanimous consent
that the roll call on the passage of the bill be considered
the roll call on the ~court rule change. There being no
objection, it was so ordered.

Representative Navarre moved and nsked unanimous consent
that the roll call on the passage of the bill be considered
the roll call on the effective date clause. There being no
objection, it was so ordered.

CSHB 5S(Jud) was referred to the Chief Clerk for
engrossment.

HB 114
The following was read the second time:
HOUSE BILL NO. 114
"An Act relating to the examination of regulations

and of opinions and decisions issued by courts and
agencies on the law of the state.™

with the:
State Affairs Committee report page 347
Zero fiscal note with analysis
(LAA) published 2/15/89 page 347
Judiciary Committee report with
previous zero fiscal note page 399

Representative Navarre moved and asked unanimous consent
that HB 114 be considered engrossed, advanced to third
reading and placed on final passage. There being no
objection, it was so ordered.

HB 114 was read the third time.

Tne question being: "Shall HB 114 pass the House?" The
roll was taken with the following result:
HB 114

Yeas: 37 Barnes, Boucher, Boyer, Brown,

Cato, Collins, Totten, Davidson,
Davis, C., Davis, M., Donley,
Ellis, Foster, Coll, Gruenberg,
Grussendorf, Hanley, Hoffman,
Hudson, Jacko, Koponen, Larson,
Leman, MacLean, Martin, Miller,
Navarre, Phillips, Rieger, Sharp,
Shultz, Spohnholz, Swackhammer,
Taylor, Ulmer, Wallis, Zawacki



438 HOUSE JOURNAL February 23, 1989

HB 114
Nays: 0
Excused: 1 Pettyjohn
Absent: 2 Furnace, Menard

And so, HB 114 passed the House and was referred to the
Chief Clerk for engrossment.

LEGISLATIVE CITATIONS

Representative Navarre moved and asked unanimous consent
that the House approve the citation on the calendar. There
being no objection, the House approved the following
citation:

Honoring - Senator Bettye M. Fahrenkamp

The citation was referred to the Chief Clerk for transmittal
to the Senate.

Representative Navarre moved and asked unanimous consent
that the House revert to Messages from the Senate. There
being no objection, th-. House reverted to:

MESSAGES FROM THE SENATE

A message dated February 23, 1989, was read stating the
Senate has passed the following and it is transmitted for
consideration:

FIRST READING AND REFERENCE OF SENATE RESOLUTIONS

SJR 32am

SENATE JOINT RESOLUTION NO. 32 amended, by the Sen...e
Special Committee on International Trade ar.d Tourism:

Relating to a celebration of the 250th anniversary
of the Russian discovery of Alaska.

was read the first time and referred to the Rules Committee
for consideration.






IMEMORANDUM State of Alaska

Department of Law

to= Mary Halloran DAIE: March 31, 1988
Director
Division of-Policy filsno.: 663-88-0432
Office of Management and Budget
Office of the Governor tel. o.:  465-3600

subject: Retroactivity of HB 164

Assistant Attorney General

You requested our opinion as to whether CSHB 164 (Fin)
am ("HB 164"™), which would retroactively apply changes to the
economic limit factor in the Oil and Gas Properties Production
Tax (AS 43.55), would be Ilikely to be held constitutionally
permissible. If not, you ask our advice on "the maximum degree
ofretroactive application that would likely be held
permissible.”

1
The short answer is that the sections which would make
HB 164 retroactive toJune 1, 1987, would likely be held
constitutional. If the law was retroactive toJanuary 1, 1988,
it would certainly be held constitutional.

1. Article IlI. The first step in analysis is the A
ka Constitution, article Il, section 18:

Laws passed by the legislature become e
effective ninety days after enactment. The
legislature may, by concurrence of two-thirds of
the membership of each house, provide for another
effective date.

This section was designed to give the public three
months notice of a new law before it is applied to them - unless
the legislature, by a two-thirds vote, provides otherwise. State
v. A.L.I.V.E. Voluntary, 606 P.2d 769 (Alaska 1980). In~1line
with this provision, the general state policy is against retroac—
tive statutes, based on the philosophy that people ™"should be
able to rely on existing laws with reasonable certainty.”™ Norton
v. State, ABC Board, 695 P.2d 1090, 1093 (Alaska 1985). Retroac-
tive application of new laws requires an express statement in the
statute itself:

No statute is retrospective unless expressly
declared therein.



Mary Halloran, Director March 31, 1988
Division of Policy Page 2
663-88-0432

The 1leading case on point 1is Atlantic Richfield v.
State, 705 P.2d 418, 438 (Alaska 1985). ~Tn this challenge to"
Alaska®s former '"separate accounting”™ oil tax statute, the Su-—
preme Court upheld retroactive application of the statute back
from the date of enactment to the beginning of the calendar year.
The bill in question was signed into law on July 8, 1978. It
provided:

* Sec. 4. This Act applies to taxable income
earned or received after December 31, 1977.

* Sec. 5. The Act takes effect immediately
in accordance with AS 01.10.070(c).

Ch. 110 SLA 1978.

Retroactive application was challenged by the oil com—
panies. The Supreme Court held that the statute was "properly
retroactive to January 1, 1978," because (1) the statute express—
ly stated it was to be recroactive, 1in accord with AS 01.10.090
and (2) the two-thirds vote requirement on the immediate effec—
tive date clause was met. The Court rejected oil company argu—
ments that a separate two-thirds vote was required for retroac—

tivity:

AS CI1.10.090 states that "[n]Jo statute is
retrospective unless expressly declared therein."”
A two-thirds vote requirement does not appear in
that section, or elsewhere in Alaska law. The
legislature, however, has recognized that where
retroactive application of a portion or all of a
bill 1is desired, an 1immediate effective date,
which does require a two-thirds vote under article
Il, sec. 18 and AS 01.10.070(a), should be used 1in
conjunction with the retroactivity section.

705 P.2d at 438, citing Legislative Affairs Agency, Manual of
Legislative Drafting Il (1977 ed.) and Uniform Rules of the Alas—
ka State Legislature, Rule 10 (May ~3,"1977) ; accord, Legislative
Affairs Agency, Manual of Legislative Drafting 28-29 (1987 ed.).

The language of sections 3 and 4 of HB 164 is similar
to the language approved by the Supreme Court 1in Atlantic Rich—

field, Ch. 110 SLA 1978. IT passed by the legislature with the
requisite two-thirds vote on the effective date clause, the bill
is certain to pass this first constitutional hurdle. Without

passage of the effective date clause by a two-thirds vote, the
retroactive application section will be void, and the bill will

operate prospectively only.



Mary Halloran, Director March 31, 1988

Division of Policy Page 3
663-88-0432
2 Due Process. The next constitutional question

whether the bill would offend guarantees of due process of law.
Generally speaking, there is no vested right in any particular
rate of taxation. Cohan v. Commissioner, 39 F.2d 540, 545 (2d
Cir. 1930) (LearnedHand, J.). Both Congress and state legisla—
tures can change tax statutes and apply the changes retroactive—

ly:

Taxation is neither a penalty 1imposed on the
taxpayer nor a liability which he assumes by con—
tract. It is but a way of apportioning the cost
of government among those who in some measure are
privileged to enjoy its benefits and must bear its
burdens. Since no citizen enjoys immunity from
that burden, 1its retroactive imposition does not
necessarily infringe due process, and to challenge
the present tax it is not enough to point out that
the taxable event, the receipt of income, antedat—
ed the statute.

Welch v. Henry, 305 U.S. 134, 146-147 (1935).

The federal rule on retroactivity is that "the applica—
tion of an 1income tax statute to the entire calendar year in
which enactment took place does notper se violate the Due Pro—
cess Clause of the Fifth Amendment.™ United States v. Darusmont,
449 U.S. 292, 297 (1980). A taxrate "may 5e retroactively
changed at the will of Congress at least for periods of less than
twelve months; Congresshas done so from, the outset...”™ Cohan,
39F.2d at 575, quoted in Darusmont, 449 U.S. at 298. The rule
is based in large part on Congressional history:

For more than seventy-five years it has been
the familiar legislative practice of Congress in
the enactment of revenue laws to tax retroactively
income or profits received during the year of the
session in which the taxing statuteis enacted,
and in some instances during the year of the
preceding session.

Welch, 305 U.S. at 148.

Welch wupheld a Wisconsin tax on dividends passed 1in
1935, and made retroactive to tax years 1933 and 1934. The Court
noted that the Wisconsin legislature meets every other year, and
thus the 1935 session was "the first opportunity after the tax
year in which the income was received” at which the tax could be
changed. Reaching back twelve months (1933 taxes were due in
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1934) did not "exceed" the "limit of permissible retroactivity."
Welch, 305 U.S. at 151.

The federal rule is based largely on questions of "fair
notice”™, whether "the nature or amount of the tax could not have
reasonably been anticipated by the taxpayer at the time of the
particular voluntary act which the statute later made the taxable
event." Welch, 305 U.S. at 147. Changes to tax rates are
presumed to be foreseeable. In Darusmont, for example, the Court
flatly rejected a taxpayer®s argument that retroactivity of an
income tax change was barred by due process concerns. The Court
stated that the proposed rate increase had been under public
discussion in the form of bills before Congress for about a year,
and therefore, the taxpayer *had ample advance notice of the
increase.” 449 U.S. at 299. -/

State courts generally follow the federal rule, noting
that "[t]ax provisions, as key components in a system designed to
fairly apportion the costs of government, seldom remain static.
Rather, we expect them to change in response to changing condi—
tions.”™ Martin v. Board of Assessment Appeals, 707 P.2d 348, 354
(Colo. 1985) . The Alaska Supreme Court, as noted above, approved
retroactive application of the O0il Tax Act to the full year 1in
which 1t was enacted. Atlantic Richfield. 1In another case, the
Alaska court had "no doubt™ that a license fee increase could
have been retroactive to the start of the year of enactment, if
the legislature had followed AS 01.10.090 and "stated expressly
that 1t 1intended the revised fee schedule to be retroactive."”
State, ABC Board v. Odom, 671 P.2d 375, 377 (Alaska 1983),
quoting United States v. Hudson, 299 U.S. 498, 500 (1937) ("it
has been the practice of Congress to make [income tax statutes]
retroactive for relatively short periods ... and repeated

The Court also rejected the taxpayer®s argument, based
on gift tax cases, that he "could have altered his behavior to
avoid the tax 1if. it could have been anticipated by him at the
time the transaction was effected.”™ Darusmont, 449 U.S. at 299.
Gift taxes seem to be the only tax area where the Court has been
receptive to arguments against retroactivity. The Court has
refused to consider income in the same light as the "one time
transaction” of a gift. "[A] tax on the receipt of income is not
comparable to a gift tax. We cannot assume that stockholders
would refuse to receive corporate dividends even if they knew
that their receipt would later be subjected to a new tax or an
increase of an old one.™ Welch v. Henry, 305 U.S. at 148-149,
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decisions of this court have recognized the practice and
sustained it as consistent with the due process clause of the
Constitution.").

Because HB 164, as written, goes back beyond the start
of the calendar year in which it will be passed, we cannot abso—
lutely assure you that the retroactivity section will be held

constitutional. By contrast, there 1is "no doubt™ that the bill
could be retroactive to January 1, 1988. Odom, Atlantic Rich—
field. However, going back further 1is not an insurmountable

problem by any means. The proposed effective date of May 31,
1987 is less than twelve months prior to the presumed date HB 164
will be enacted. Twelve months 1is a "short period,”™ approved by
the United States Supreme Court in Welch and again, albeit
implicitly, in Darusmont. The bill proposes to change tax rates,
an area which 1is presumed to be subject to legislative change on
a regular basis. In this particular case, the taxpayers have
been on actual notice that the tax rate might be changed since HB
164 was 1introduced in January, 1987. Thus, it can be argued that
the May 31, 1987 effective date does not violate due process. We
believe these arguments to be very strong, although, given the
widespread adherence to the "calendar year™ approach by the
courts, not absolutely certain of success.

RDM:no
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 6, 1989

SUBJECT: Retrospective application of the economic
limit factor tax amendments, CSHB 118 ( )

TO: Representative Cliff Davidson/”~Co-Chair
House Resources Committee

FROM: Jack Chenoweth
Legislative Cadn”elY#

The amendments requested are enclosed. The drafts differ
only as to the date of retrospective application of each.
The draft identified as 6-0652E applies the economic limit
factor (ELF) retrospectively to oil produced after June 30,
1987; the draft identified as 6-0652H applies the economic
limit factor retrospectively to oil produced after December
31, 1988. (A subsequent memo from your office specified
different alternative dates. Mechanically changing a date
in any of these drafts 1is not a significant drafting
problem.)

It is my understanding that these provisions limit the
applicability of the ELF to the state®s major producing
fields and that, as a consequence, the tax liability of some
taxpayers subject to the severance tax, AS 43.55, would be
increased, while the liability of others may decrease. ]/

2/ Under AS 43.55.020(a):

The gross production tax on oil or gas shall be
paid monthly. The taxis due on the 20th day of
each calendar month onoil or gas produced from
each lease or propertyduring the preceding month.
If the tax is not paidbefore the end of the month
in which it becomes due, the tax becomes
delinquent.

Thus, tax liability is incurred and remitted on a
monthly, not an annual basis. For oil production
during December, 1988, the tax became due and payable
January 20, 1989, and tax liability for oil production
during January, 1989, becomes due and payable February
20, 1989.
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A retroactive tax adjustment will apply if there 1is a valid
public purpose served by giving retrospective effect to that
adjustment. Here, the committee®s deliberations may be
critical. As a committee substitute for HB 118 is
considered, it would, in my judgment, be important to
develop a record on which a court, 1ifcalled upon to
consider an argument, would conclude that there was a public
purpose served by giving the adjustment a retrospective

effect.

A reasonable retrospective application will be sustained.
The farther back the retroactive provision is given effect,
the less likely a court would be to sustain the provision
without a clear showing of public purpose. (To foreclose a
claim altogether, this office has discouraged retrospective
application of severance tax adjustments beyond the narrow
period recognized under AS 43.55.020(a), that 1is, a change
amending the economic limit factor tobe made retroactive
only to the beginning of the month inwhich the bill is to
take effect. That approach should not create any problems
of retrospective applications since the tax liability would
not have become due on that date.)

1
RETROSPECTIVE APPLICATION OF THE AMENDMENTS:

Tax statutes may be made retroactive. 2! The threshold

2/ This office has also recently considered
proposed retrospective application of severance tax
adjustments, specifically relying on the federal and
state constitutional prohibitions against passage of ex
post facto laws. There are two ex post facto law
prohibitions of the federal constitution. Article 1,
section 9, clause 3 is a limitation on the federal
government, while article I, section 10, clause 1
imposes a similar limitation on the states. Alaska's
constitution also contains a limitation in section 15
of article I.

Our previous conclusion that federal and state
constitutional prohibitions against enactment of ex
post facto laws would support a challenge to the
amendment®s retrospective application was surely in
error. Federal court decisions have limited the
application of the limitations to criminal or penal
consideration 1is that the retrospective application of
the measure must not impair an obligation of contract.
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The impairmen-t of contract consideration appears to be
inapplicable in this instance. Retrospective application of
a newly-enacted statute may, in some instances, impair
obligations of contract, 1in violation of article 1, section
10 of the United States Constitution and article I, section
15 of the State Constitution. However, the Alaska Supreme
Court appears to have cut off an impairment of contract
argument applicable to retrospective application of a tax
amendment in Atlantic Richfield Co. v. State, 705 P.2d 418
(Alaska, 19857"! To the argument that the oil and gas
corporate income tax then in litigation impaired the
obligation of the state®s underlying lease contracts, the
court concluded that "[the] argument [was] without merit":

No lease provision has been 1impaired. In
entering into the leases the state could not, and did
not, contract away its power as a sovereign to tax
income earned in the state. Merrion v. Jicarilla
Apache Tribe, 455 U.S. 130, 102 S.Ct. 894, 71 L.Ed.2d
T\ (1982) disposes of this issue:

Contractual arrangements remain subject to
subsequent legislation by the presiding sovereign.
Even where the contract at issue requires payment
of a royalty for a license or franchise issued by
the government entity, the government®s power to
tax remains unless it "has been specifically
surrendered in terms which admit of no other
reasonable interpretation.”™ St. Louls V.

United R. Co., 210 U.S. 266, 280, 28 S.Ct. 630,
6"377T2"L7Ea~1054 (1908).

455 U.S. at 148, 102 S.Ct. at 907, 71 L.Ed.2d at 36
(citations omitted); see also Exxon v. Eagerton, 462

statutes, concluding that retrospective tax legislation is
not prohibited by the ex post facto clause. Personal
Finance Co. v. United States, 86 F. Supp. 779 (U.Del.,
1949). See 16A Am. Jur. 2d secs. 636, 677. Decisions 1in
other state courts have sim ilarly concluded. Parlato v.
McCarthy, 69 A.2d 648 (Ct., 1949), Walker v. Commonwealth,
130 S.w.2d 27 (Xy., 1939). The Alaska Supreme Court has not
extended application of the state constitutional ex post
facto prohibition beyond penal or criminal matters. Danks
v. State, 619 P.2d 720 (Alaska, 1980); Creekpaum v. State,
75T7P .2d 1139 (Alaska, 1988).
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U.S. at -187-94, 103 S.Ct. at 2304 - 2307, 76 L.Ed.2d at
508-12.

705 P.2d 418, at 438.

If legislation acts retrospectively, the nature and duration
of its retrospective application should be reasonable. The
arguments favoring a reasonable retrospective operation
arise out of the equal protection and due process clauses of
the state and federal constitutions.

Federal equal protection considerations:

State legislation retroactively imposing a tax is not
necessarily and certainly invalid under the equal protection
clause of the Fourteenth Amendment to the federal
constitution. The 1inquiry to be made is one of whether the
retroactivity impairs substantial, vested rights, and 1is
reasonable in the circumstances. As to retroactively
imposed new taxes, the courts have been reluctant to find a
violation because of the impairment of a vested right. Welch
v. Henry, 305 U.S. 134, 83 L.Ed. 87, 59 S.Ct. 121 (1938T;
rehearing denied 305 U.S. 675, 83 L.Ed. 437, 59 S.Ct. 250
(1938). 3/ Several state courts have agreed. See Garrett

3/ In Welch, the United States Supreme Court
concluded that a Wisconsin state statute, enacted in
1935 and operating retrospectively to tax corporate
dividends earned 1in 1933 which, when received, were
deductible from gross income, did not violate the equal
protection clause. The tax rates applied to the
dividends differed from the rates applicable to other
types of taxable income. As to the retrospective
application of the new tax to dividends that were, when
earned, exempt from tax, the court noted that:

The equal protection clause does not preclude the
legislature from changing its mind in making an
otherwise permissible choice of subjects of
taxation. The very fact that the dividends were
relieved of tax [in 1933], when the need was less,
is basis for the legislative judgment that they
should bear some of the added burden when the need
is greater.
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Freight Lines- v. State Tax Commission, 135 P.2d 523, at 526,
"527 (Utah, 1943); Colonial Pipeline Co. v. Commonwealth, 145
S.E.2d 227 (Va., 1965), reh. den. (1966), app. dismissed,
384 U.S. 268, 16 L.Ed.2d 523, 86 S.Ct. 1476 (1966). 4/

Numerous retroactive revisions of the federal and
Wisconsin revenue laws . . . have imposed taxes on
subjects previously untaxed and shifted the burden
of old taxes by changes in rates, exemptions, and
deductions. It has never been thought that such
changes involve a denial of equal protection if
the ne™> taxes could have been included in the
earliei act when adopted. If some retroactive
alteration in the scheme of a uax act 1is
permissible, as is conceded, it seems plain that
validity, so far as equal protection 1is concerned,
must be determined, as in the case of any other
tax, by ascertaining whether the thing taxed falls
within a distinct class which may rationally be
treated differently from other classes. If such
changes are forbidden in the name of equal
protection, legislatures in laying new taxes would
be left powerless to rectify to any extent a
previous distribution of tax burdens which
experience had shown to be inequitable, even
though constitutional.

83 L.Ed. 87, at 92.

4/ In Garrett Freight lines v. State Tax
Commission, 135 P.2d 523 (Utah, 1943), the Utah Supreme
Court, called upon to determine whether an excise tax
levied on the use of diesel motor fuel that was used
prior to the date the legislative act became law, found
no equal protection violation:

It is well settled that a tax does not necessarily
violate the Federal Constitution merely because it
contains retroactive features. Milliken v. United
States, 283 U.S. 15, 21, 51 S.Ct. 324, 75 L.Ed. 809
[(U.S., 1931)]; Billings v. United States, 232

U.S. 261, 34 S.Ct /472”1, 3BT7"EdV"b96"ITUTSYI.,
1914)]; Welch v. Henr 305 U.S. 134, 59 S.Ct.

121, 125TS3H/ EXdTTT /[ (U.S., 1938)]

Neither the Federal Constitution nor the Utah
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Federal due process considerations:

Retroactive imposition of a tax is not necessarily a
violation of the due process clause of the Fourteenth
Amendment to the federal constitution. The leading case 1is
Welch, cited earlier, 1in which the United States Supreme
Court determined:

The objection chiefly urged to the taxing statute 1is
that it is a denial of due process of law because 1in
1935 it imposed a tax on income received in 1933. But
a tax is not necessarily unconstitutional because
retroactive. Milliken v. United States, 283 U.S. 15,
21, 75 L.Ed. 809, 814, 51 S.Ct. 32% [(1931)1, and cases
cited. Taxation 1is neither a penalty imposed on the
taxpayer nor a liability which he assumes by contract.
It is but a way of apportioning the cost of government
among those who in some measure are privileged to enjoy
its benefits and must bear its burdens. Since no
citizen enjoys immunity from that burden, its
retroactive imposition does not necessarily infringe
due process, and to challenge the present tax it is not
ehough to point out that the taxable event, the receipt
of 1income, antedated the statute.

83 L.Ed. 87, at 93. But the assertion that due process is
not violated is not absolute and, the courthas said that

In each case it is necessary to consider the nature
the tax and the circumstances 1in whichit is laid
before i1t can be said that its retroactive application
is so harsh and oppressive as to transgress the
constitutional limitation.

Id.

Similarly, 1in Garrett Freight Lilies, earlier cited, the Utah
Supreme Court determined that the due process clause 1is not

Constitution has any provision in terms prohibiting
retroactive legislation - excepting that which forbids the
enactment of ex post facto laws. [Citations omitted.] That
clause relates to criminal and penal matters and does not
affect legislation such as the statute here involved.

Calder v. Bull, 3 Dali. 386, 390, 1 L.Ed. 648, 1 Kent
Commentaries 409; 3 Story on Constitution 212; 18 C.J.S.
Constitutional Law, sec. 435, p. 886.

of
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a limitation on the state®"s ability to retrospectively
impose a tax:

Although basing its case upon the due process clause,
appellant does not show wherein the tax constitutes any
arbitrary and oppressive discrimination except to
assert that a tax based upon a transaction consummated
prior to passage of the act amounts to a taking of
property without due process. It has many times been
questioned whether the due process clause constitutes
any limitation upon the taxing power. In this
connection we quote from Mr. Justice Sutherland of the
United States Supreme Court in an opinion upholding the
validity of a statute of the State of Washington
levying a tax upon the sale of oleomargarine:

Except in rare and special instances, the due
process of law clause contained in the Fifth
Amendment is not a limitation upon the taxing
power conferred upon Congress by the Constitution.
* * * And no reason exists for applying a
different rule against a state in the case of the
Fourteenth Amendment. * * * That clause is
applicable to a taxing statute such as the one
here assailed only if the act be so arbitrary as
to compel the conclusion that it does not involve
an exertion of the taxing power, but constitutes,
in substance and effect, the direct exertion of a
different and forbidden power, as, for example,
the confiscation of property. * * * Collateral
purposes or motives of a Legislature in levying a
tax of a kind within the reach of its lawful
powers are matters beyond the scope of judicial
inquiry. * * * Nor may a tax within the lawful
power of a state be judicially stricken down under
the due process clause simply because its
enforcement may or will result in restricting or
even destroying particular occupations or
businesses, * * * unless, 1indeed, as already
indicated, 1its necessary interpretation and effect
be such as plainly to demonstrate that the form of
taxation was adopted as a mere disguise, under
which there was exercised, in reality, another and
different power denied by the Federal Constitution
to the state.

A. Magnano Co. v. Hamilton, 292 U.S. 40, 54 S.Ct. 599,
601, 78" L.ird". rrur:
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Garrett Freight Lines, 135 P.2d 523, at 527.

Courts have, however, considered retrospective tax
legislation unconstitutional as a violation of the due
process clause when, as Welch concludes, in light of "the
nature of the tax and the circumstances in which it 1is
laid,” the legislation is "so harsh and oppressive as to
transgress [that] constitutional limitation.”™ Welch v.
Henry, 305 U.S. 134, 59 S.Ct. 121, 83 L.Ed. 87, at 93. The
question is typically one of the degree of harshness, based
upon consideration of factors such as (1) the effect of the
retroactive application of legislation amending a tax on a
taxpayer®s voluntary act that was influenced by the
taxpayer®"s understanding of tax incidence or consequence at
the time of that act, especially if the tax to be imposed or
amended is "novel,” (2) the sufficient certainty of the
taxpayer®"s expectation of money that is jeopardized by the
retroactive legislation, (3) the length of the period of the
legislation®s retrospective application, and (4) the
importance of the public purpose to be served by the action.
The first three elements are, to some degree, based on the
taxpayer®s expectations, while the fourth involves a
determination of a public interest that necessitated the
actual enactment.

Computation and payment of the severance tax is not greatly
determinative of taxpayers®™ taxable activities that generate
the tax liability, nor does this proposed legislation seem
to strike at activities of a taxpayer that reasonably relied
on the current severance tax rates before this bill proposed
amendment of that tax. It is the "length of the period of
the legislation®s retrospective application and the
importance of the public purpose to be served that need be
most carefully considered.

The state"s strongest case would be one that suggests that
the purpose of the retroactive provision was remedial and
that its impact was limited to the shortest period
practicable. One benchmark date that might serve that
purpose is July 1, 1988 (start of the current fiscal year,
if, indeed, the principal purpose of the retroactive
application is to meet revenue shortfalls ir. this fiscal
year); a number of cases would sustain the argument that the
legislation may be retrospective over the calendar or fiscal
period of its enactment. An alternative--riskier because of
the length of the period over which that retroactivity would
reach back, but perhaps stronger from the point of view of
public policy considerations--would be that date in 1987
when the ten-year exemption from the ELF"s operation expired



Representative Cliff Davidson
Page 9
February 6, 1989

and the economic limit factor became applicable to the
state®s major producing fields. But this would probably be
justified only if the state could demonstrate that the
conditions that suggested in 1981 that adoption of the ELF
would benefit production are now shown to have been
inaccurate or incorrect.

State due process and equal protection considerations;

Nothing in my quick research suggested that an analysis

under the state®"s "due process®"5 clause, article 1, section
7, would reach a conclusion at variance with the decisions
based on the comparable federal provision discussed above.

State "equal protection” analysis differs, though the
conclusion reached under that analysis 1is consistent with
the conclusions reached under the analysis applicable to the
federal provisions. In State v. Erickson, 574 P.2d 1
(Alaska, 1976), the court established a "single test"”
approach for state-constitution based equal protection
analysis, essentially requiring that the court (1) ascertain
the purposes of the legislation to determine whether they
are legitimate; (2) determine whether the means chosen to
accomplish the objectives actually do so; and (3) balance
the importance of the state®"s interest against the
constitutional right involved. The state has plenary
authority to tax. Assuming an adequate record--and the
April, 1988, "ELF Policy Perspective™ document may be
sufficient--the ELF adjustments now proposed, adding to tax
liability on the major producing fields that are most
profitable but continuing or reducing rates on marginally
producing fields, seems to bear a strong correlation to the
state®"s efforts to impose a tax burden on an oil field"s
production that is consistent with the field"s economics.
By that analysis, if the retrospective application of the
change 1is reasonable, the court should reject any state
constitutional equal protection-based claim.

I
IS THERE A NEED FOR A SEVERABILITY CLAUSE?
A severability clause is not needed, and one has not been
included in either draft. In the absence of a severability
clause, you may rely on AS 01.10.030.

TO THE EXTENT THAT THE BILL MAKES A RETROACTIVE TAX
REDUCTION, MAY THE LEGISLATURE PROVIDE FOR THAT TAX



