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acts or omissions of any such third party 
and the consequences that could foresce- 
ably result from such acts or omissions,” 
Id. We agree with the district court that 

^ under no view of the evidence could the 
site-owners satisfy either of these proof 
requirements.

First, the site-owners could not establish 
the absence of a direct or indirect contrac­
tual relationship necessary to maintain the 
affirmative defense. They concede they 
entered into a lease agreement with COCC. 
They accepted rent from COCC, and after 
SCRDI was incorporated, they accepted 
rent from SCRDI. See United States v. 
Northemaire Plating Co., 670 F.Supp. 
742, 747-48 (W.D.Mich.1987) (owner who 
leased facility to disposing party could not 
assert affirmative defense). Second, the 
site-owners presented no evidence that they 
took precautionary action against the fore­
see ible conduct of COCC or SCRDI. They 
argued to the trial court that, although 
they were aware COCC was a chemical 
manufacturing company, they were com­
pletely ignorant of all waste disposal activi­
ties at B luff Road before 1977. They main­
tained that they never inspected the site 
prior to that time. In our view, the statute 
does not sanction such willful or negligent 
blindness on the part of absentee owners. 
Tne district court committed no error in 
entering summary judgment against the 
site-owners.

B. Generator Defendants' Liability

The generator defendants first contend 
that the district court misinterpreted sec­
tion 107(a)(3) because it failed to read into 
the statute a requirement that the govern­
ments prove a nexus between the waste 
they sent to the site and the resulting 
environmental harm. They maintain that 
the statutory phrase “ containing such haz­
ardous substances”  requires proof that the 
specific substances they generated and 
sent to the site were present at the facility
•5. CERCLA plaintiffs need not perform exhaus­
tive chemical analyses of hazardous substances 
'ound at a disposal site. See SCRDI, 653 
F.Supp. at 993 n. 6. They must, however, 
present evidence that a generator defendant's 
waste was shipped to a site and that hazardous

at the time of release. The district court 
held, however, that the statute was satis­
fied by proof that hazardous substances 
"like”  those contained in the generator de­
fendants’ waste were found at the site. 
SCRDI, 653 F.Supp. at 991,-92. Wc agree 
with the district court's interpretation.

[4] Reduced of surplus language, sec­
tions 107(a)(3) and (4) impose liability on 
off-site waste generators who:

“ arranged for disposal . . .  of hazardous 
s jbstancos . . .  at any facility . . .  con­
taining suck hazardous substances . . .  
from which there is a release . . .  of a 
hazardous substance.”

42 U.S.C.A. §§ 9607(a)(3), (4) (West Supp. 
1987) (emphasis supplied). In our view, the 
plain meaning of the adjective "such” in 
the phrase "containing such hazardous sub­
stances”  is "[ajlike, similar, of the like 
kind." Black’s Law Dictionary 1284 (5th 
ed. 1979). As used in the statute, the 
phrase "such hazardous substances" de­
notes hazardous substances alike, similar, 
or of a like kind to those that were present 
in a generator defendant’s waste or that 
could have been produced by the mixture 
of the defendant’s waste with other waste 
present at the site. It does not mean that 
the plaintiff must trace the ownership of 
each generic chemical compr ind found at a 
site. Absent proof that a generator de­
fendant's specific waste remained at a fa­
cility at the time of release, a showing of 
chemical similarity between hazardous sub­
stances is sufficient.15

The overall structure of CERCLA’S lia­
bility provisions also militates against the 
generator defendants’ "proof of owner­
ship” argument. In Shore Realty, the Sec­
ond Circuit held with respect to site-owners 
that requiring proof of ownership at any 
time later than the time of disposal would 
go far toward rendering the section 107(b) 
defenses superfluous. Shore Realty, 759 
F.2d at 1044. We agree with the c  jrt ’s
substances similar to those contained in the 
defendant's waste remained present at the time 
of release. The defendant, of course, may in 
turn present evidence of an affirmative defense 
to liability.
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reading of the statute and cu.idude that its 
reasoning applies equally to the generator 
defendants' contentions. As the statute 
provides—'"[notwithstanding any other 
provision or rule of law"—liability under 
section 107(a) is "subject only to the de­
fenses set forth” in section 107(b). 42 U.S.
C.A. § 9607(a) (West Supp.1987) (emphasis 
added). Each of the three defenses 18 es­
tablished in section 107(b) "carves out from 
liability an exception based on causation.” 
Shore Realty, 759 F.2d at 1044. Congress 
has, therefore, allocated the burden of dis­
proving causation to the defendant who 
profited from the generation and inex­
pensive disposal of hazardous waste. We 
decline to interpret the statute in a way 
that would neutralize the force of Con­
gress’ intent.17

Finally, the purpose underlying CERC- 
LA’s liability provisions counsels against 
the generator defendants’ argument. 
Throughout the statute's legislative histo­
ry, there appears the recurring theme of 
facilitating prompt action to remedy the 
environmental blight of unscrupulous 
wrste disposal.18 In deleting causation lan­
guage from section 107(a), we assume as 
have many other courts, that Congress 
knew of the synergistic and migratory ca­
pacities of leaking chemical waste, and the 
technological infeasibility of tracing im-
16. In addition to the limited third-party defense 
discussed above, sections 107(b)(1) and (2) re­
spectively allow defendants to avoid liability by 
proving that the release and resulting damages 
were "caused solely” by an act of God or an act 
of war. 42 U.S.C. § 9607(b)(1), (2).

17. In fact, Congress specifically declined to in­
clude a similar nexus requirement in CERCLA. 
As the Second Circuit in Shore Realty observed, 
an early House version of what ultimately be­
came section 107(a) limited liability to “any 
person who caused or contributed to the release 
or threatened release." 759 F.2d at 1044 (quot­
ing H.R.Rep. 7020, 96th Cong., 2d Sess.
§ 3071(a) (1980), reprinted in 2 A Legislative 
History of the Comprehensive Environmental Re­
sponse, Compensation and Liability Act of 1980 
at 438. As ultimately enacted after House and 
Senate compromise, however, CERCLA "im­
posed liability on classes of persons without 
reference to whether they caused or contributed 
to the release or threat of release." Shore Real­
ty, 759 F.2d at 1044. The legislature thus elimi­
nated the element of causation from the plain­
tiffs liability case. Id; see also United States v,

properly disposed waste to its source.18 In 
view of this, we will not frustrate the stat­
ute's salutary goals by engrafting a "proof 
of ownership" requirement, which in prac­
tice, would be as onerous as the language 
Congress saw fit to delete. See United 
States v. Wade, 577 F.Supp. 1326, 1332 
(E.D.Pa.lC83) (“To require a plaintiff under 
CERCLA to ‘fingerprint’ wastes is tc evis­
cerate the statute.").

[5] The generator defendants next ar­
gue that the trial court ignored evidence 
that established genuine factual issues as 
to the existence of an affirmative defense 
to liability. They maintain that summary 
judgment was inappropriate because they 
presented some evidence that all of their 
waste had been removed from Bluff Road 
prior to cleanup. We agree with the trial 
court, however, that the materials on which 
the generator defendants rely were insuffi­
cient to create a genuine issue of material 
fact.

The generator defendants offered only 
conclusory allegations, principally based 
"on information and belief," that their 
waste, originally deposited at B luff Road, 
was at some time prior to 1979 transported 
from that facility to other sites operated by 
SCRDI.70 To withstand summary judg-

Bliss, 667 F.Supp. 1298, 1309 (E.D.Mo.1987) 
("traditional tort notions, such as proximate 
cause, do nc! apply"); Violet v. Picillo, 648 
F.Supp. 1283, 1290-93 (D.R.I.1986) (minimal 
causal nexus); United States v. Conservation 
Chemical Co., 619 F.Supp. 162. 190 (W.D.Mo.
1985); United States v. Wade, 5T7 F.Supp. 1326, 
1331-34 (E.D.Pa.1983).

18. The legislative history underlying the Super­
fund Amendments and Reauthorization Act of 
1986 echoed this theme with even nreater force 
than that underlying CE R C L A’s original enact­
ment in 1980.

19. In advancing their arduous proof require­
ments, the generator defendants make little 
mention of the fact that leaking chemicals may 
combine to form new compounds or escape into 
the atmosphere before proper response action 
can be taken. See cases cited supra note 17.

20. The generator defendants offered the follow­
ing materials;

1. An officer of the company that oversaw 
the final cleanup at Bluff Road testified that he
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ment under section 107(b)(3), however, the 
generator defendants had to produce spe­
cific evidence creating a genuine issue that 
all of their waste was removed from the 
site prior to the release of hazardous sub­
stances there. See 42 U.S.C. § 9607(b)(3).21 
In light of the uncontroverted proof that 
containers bearing each of the defendants' 
markings remained present at the site at 
the time of cleanup and the fact that haz­
ardous substances chemically similar to 
those contained in the generators' waste 
were found, the generate r defendants’ affi­
davits and deposition testimony simply 
failed to establish complete removal as a 
genuine issue. See Celotex v. Catrett, 477 
U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 
(1986) (summary judgment appropriately 
granted against nonmoving party who 
failed to produce evidence supporting an 
element essential to its case on which it 
bore burden of proof at trial).

III.
The appellants next challenge the district 

court's imposition of joint and several liabil-
did not know whether drums bearing Allied's 
label actually contained Allied’s waste when 
they were removed from the site.

2. An officer of EM Industries averred that 
SCRDI assured him prior to 1980 that none of 
EM Industries' waste had been deposited at 
Bluff Road.

3. An officer of Monsanto averred that two 
of his employees Inspected the site in 1979, and 
while they "did not explore all areas of the site, 
upon information and belief they did not ob­
serve any drums of material taken from [Mon­
santo’s plant].”

An officer of Allied .'verred that SCRDI’s 
site manager at Bluff Road told him in 1979 that 
all of Allied's waste was removed from the site 
before 1977.

None of these largely second-hand allegations 
were supported by evidence tending to show 
that any of the generators’ waste materials were 
actually taken away from the site. "The mere 
existence of a scintilla of evidence in support of 
the [nonmoving party’s) position will be insuffi­
cient [to avoid summary judgment); there must 
be evidence on which the [finder of fact) could 
reasonably find for the [nonmoving party).’’ 
A n d e r s o n  v. L ib e r t y  L o b b y , I n c . , 477 U.S. 242, 
106 S.Ct. 2505. 2512, 91 L.Ed.2d 202 (1986).

21. Had they produced such evidence, it would
have created an issue as to whether the -lease
or threat of release of a hazardous substance

ity for the governments' response coBta.21 
ln e  court concluded that joint and several 
liability was appropriate because the envi­
ronmental harm at Bluff Road was "indi­
visible”  and the appellants had "failed to 
meet their burden of proving otherwise." 
SCRDI, 653 F.Supp. at 994. We agree 
with its conclusion.

[6] While CERCLA. does not mandate 
the imposition o f joint and several liability, 
it permits it in cases of indivisible harm. 
See Shore Realty, 7 9 F.2d at 1042 n. 13; 
United States v. ChemDyne, 572 F.Supp. 
802, 810-11 (S.D.Ohio 1983), In each case, 
the court must consider traditional and 
evolving principles of federal common 
lew,23 which Congress has left to the courts 
to supply interstitially.

[7] Undei coomon law ruies, when two 
or more persons act independently to cause 
a single harm for which there is a reason­
able basis of apportionment according to 
the contribution of each, each iB held liable 
only for the portion of harm that he causes.

and the damages resulting therefrom were 
caused solely by . . .  an act o r omission of a 
third party." 42 U.S.C. § 9607(b)(3).

22. The site-owners limit their joint and several 
liability argument to the contention that it is 
inequitable under the circumstances of this 
case, L e ., their limited degree of participation in 
waste disposal activities at Bluff Road. As we 
have stated, however, such equitable factors are 
relevant in subsequent actions for contribution. 
They are not pertinent to the question of joint 
and several liability, which focuses principally 
on the divisibility among responsible parties of 
the harm  to the environment.

23. As many courts have noted, a proposed re­
quirement that joint and several liability be im­
posed in all CERCLA cases was deleted from the 
final version of the bill. S e e , e g . ,  C h e m - D y n e ,  
572 F.Supp. at 806. ’The deletion," however, 
"was no: intended as a rejection of joint and 
several liability," but rather "to have the scope 
of liability determined under common law prin­
ciples.” I d .  at 808. We adopt the C h e m - D y n e  
court's thorough discussion of CERCLA’s legisla­
tive history with respect to joint and several 
liability. We note that the approach taken in 
C h e m - D y n e  was subsequently confirmed as cor­
rect by Congress in its consideration of SARA's 
contribution provisions. S e e  H.R.Rep. No. 
253(1), 99th Cong.^d Sess., 79-80 (1985), r e p r in t-
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Edmonds v. Compagnie Generate Tran- 
satlantique, 443 U.S. 256, 260 n. 8, 99 S.Ct. 
2753, 2756 n. 8, 61 L.Ed.2d 521 (1979). 
When such persons cause a single and indi­
visible harm, however, they are held liable 
jointly and severally for the entire harm, 
Id. (citing Restatement (Second) of Torts 
§ 483A (1965)). We think these principles, 
as reflected in the Restatement (Second) of 
Torts, represent the correct and uniform 
federal rules applicable to CERCLA cases.

Section 433A of the Restatement pro­
vides:

(1) Damages ’or harm are to be appor­
tioned among i wo or more causes where

(a) there art distinct harms, or
(b) there is a reasonable basiB for de­
termining the contribution of each 
cause to a single harm.

(2) Damages for any other harm cannot 
be apportioned among two or more 
causes.

Restatement (Second) of Torts § 433A 
(1965).

Placing their argument into the Restate­
ment framework, the generator defendants 
concede that the environmental damage at 
Bluff Road constituted a "tingle harm,”  
but contend that there was a reasonable 
basis for apportioning the harm. They ob­
serve that each of the off-site generators 
with whom SCRDI contracted sent a poten­
tially identifiable volume of waste to the 
Bluff Road site, and they maintain that

ed in 1986 U.S.Code Cong, it Admin.News at 
2835, 2861-62.

24. Section 433(B)(2) of the Restatement pro­
vides:

Where the tortious conduct of two or more 
actors has combined to bring about harm to 
the plaintiff, and one or more of the actors 
seeks to limit his liability on the ground that 
the harm is capable of apportionment among 
them, the burden of proof as to the apportion­
ment is upon each such actor.

Restatement (Second) of Torts § 433(B)(2) 
(1965).

25. At minimum, such evidence was crucial to
demonstrate that a volumetric apportionment 
scheme was reasonable. The governments 
presented considerable evidence identifying nu­
merous hazardous substances found at Bluff 
Road. An EPA investigator reported, for exam­
ple, that in the first cleanup phase R A D  Services
encountered substances "in every hazard class,

liability should have been apportioned ac­
cording to the volume they deposited as 
compared to the total volume disposed of 
there by all parties. In light of the condi­
tions at Bluff Road, we cannot accept this 
method as a basis for apportionment.

[8-10] The generator defendants bore 
the burden of establishing a reasonable 
basis for apportioning liability among re­
sponsible parties. Chem-Dyne, 572 
F.Supp. at 810; Restatement (Second) of 
Torts § 433B (1965).16 To meet this bur­
den, the generator defendants had to estab­
lish that the environmental harm at B luff 
Road was divisible among responsible par­
ties. They presented no evidence, however, 
showing a relationship between waste vol­
ume, the release of hazardous substances, 
and the harm at the site.15 Further, in 
light of the commingling of hazardous sub­
stances, the district court could not have 
reasonably apportioned liability without 
some evidence disclosing the individual and 
interactive qualities of the substances de­
posited there. Common sense counsels 
that a million gallons o f certain substances 
could be mixed together without significant 
consequences, whereas a few pints of oth­
ers improperly mixed could result in disas­
trous consequences.26 Under other circum­
stances proportionate volumes of hazard­
ous substances may well be probative of 
contributory harm.27 In this case, how­
ever, volume could not establish the effec-
including explosives such as crystallized dyna­
mite and nitroglycerine. Numerous examples 
were found of oxidizers, flammable and non­
flammable liquids, poisons, corrosives, contain­
erized gases, and even a small amount of radio­
active material." Under these circumstances, 
volumetric apportionment based on the overall 
quantity of waste, as opposed to the quantity 
and quality of hazardous substances contained 
in the waste would have made little sense.

26. W e  agree with the district court that evidence 
disclosing the relative toxicity, migratory poten­
tial, and synergistic capacity of the hazardous 
substances at the site would be relevant to estab­
lishing divisibility of harm.

27. Volumetric contributions provide a reason­
able basis for apportioning liability only if it 
can be reasonably assumed, or it has been d e m­
onstrated, that independent factors had no sub­
stantial effect on the harm to the environment.
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tive contribution of each wastt* generator 
to the harm at the Bluff Road site.

Although we find no error in the trial 
court’s imposition of joint and several liabil­
ity, we share the appellants’ concern that 
they not be ultimately responsible for reim­
bursing more than their just portion of the 
governments' response costs.”  In its re­
fusal to apportion liability, the district 
court likewise recognized the validity of 
their demand that they not be required to 
shoulder a disproportionate amount of the 
costs. It ruled, however, that making the 
governments whole for response costa was 
the primary consideration and that cost J - 
location was a matter “more appropriately 
considered in an action for contribution be­
tween responsible parties after plaintiff 
has been made whole.’’ SCRDI, 653
F.Supp. at 995 & n. 8. Had we sat in place 
of the district court, we would have ruled 
as it did on the apportionment issue, but 
may well have retained the action to dis­
pose of the contribution questions. See 42 
U.S.C.A. § 9613(f) (West Supp.1987). That 
procedural course, however, was committed 
to the trial court's discretion and we find 
no abuse of it. As we have stated, the 
defendants still have the right to sue re­
sponsible parties for contribution, and in 
that action they may assert both legal and 
equitable theories of cost allocation.”

C f. Restatement (Secord) of Torn § 433A com­
ment d, illustrations 4, 5 (1965).

28. The final judgment holds the defendants lia­
ble for slightly less than half of the total costs 
incurred in the cleanup, while it appears that 
the generator defendants collectively produced 
approximately 22% of the waste that SCRDI 
handled. Other evidence indicates tl: M agencies 
of the federal government produced me -e waste 
than did generator defendant Monsanto, and 
suggests that the amounts contributed by the 
settling parties do not bear a strictly proportion­
ate relationship to the total costs of cleaning the 
facility. We note, however, that a substantial 
portion of the final judgment is attributable to 
litigation costs. We also observe that the EPA 
has contributed upwards of $50,000 to the Bluff 
Road cleanup, and that any further claims 
against the EPA and other responsible govern­
ment instrumentalities may be resolved in a 
contribution action pursuant to CERCLA sec­
tion 113(0.

29. Contrary to the generator defendants' re­
quest, it would be premature for us to interpret 
the effect of settlement cn the rights of nonset-

IV.
The generator defendants raise numer­

ous constitutional challenges to the district 
court’s interpretation and application of 
CERCLA. They contend that the imposi­
tion of "disproportionate" liability without 
proof of causation violated constitutional 
limitations on retroactive statutory applica­
tion and that it converted CERCLA into a 
bill of attainder and an ex post facto law. 
They further assert, along with the site- 
owners, that the trial court's construction 
of CERCLA infringed their substantive due 
process rights.

[11] The district court held that CERC­
LA does not create retroactive liability, but 
imposes a prospective obligation for the 
post-enactment environmental conse­
quences o f the defendants' past acts. 
SCRDI, 653 F.Supp. at 996. Alternatively, 
the court held that even if CERCLA is 
understood to operate retroactively, it 
nonetheless satisfies the dictates of due 
process because its liability scheme is ra­
tionally related to a valid legislative pur­
pose. Id. at 997-98. We agree with the 
court’s latter holding, and we find no merit 
to the generator defendants' bill of attain­
der and ex post facto arguments.30

tling parties in contribution actions under 
CERCLA section 113(f)(2), 42 U.S.C.A.
§ 9613(f)(2) (West Supp.1987). We observe, 
however, that the possibility this subsection pre­
cludes contribution actions against settling par­
ties signals legislative policy to encourage settle­
ment in CERCLA cleanup actions. At the same 
time, we recognize that the language of CERC- 
LA's new contribution provisions reveals Con­
gress' concern that the relative culpability of 
each responsible party be considered in deter­
mining the proportionate share of costs each 
must bear.

30. The generator defendants also assert, for the 
first time on appeal, that the district court's 
interpretation of CERCLA violated the separa­
tion of powers doctrine. They argue that the 
court's imposition of strict liability without 
proof of factual causation leparted from Con­
gress' intent, and that the court strayed from 
common-law principles in holding the defend­
ants jointly liable. These arguments constitute 
little more than a repackaging of the statutory 
interpretation contentions we have already con­
sidered and rejected. Because we perceive no

173
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Many courts have concluded that Con­
gress intended CERCLA’s liability provi­
sions to apply retroactively to pre-enact­
ment disposal activities of off-site waste 
generators. They have held uniformly that 
retroactive operation survives the Supreme 
Court's tests for due process validity.11 
We agree with their analyses,

In Usery v. Turner Elkkom Mining 
Co., 428 U.S. 1, 96 S.Ct. 2882, 49 L.Ed.2d 
752 (1976), the Supreme Court, in a differ­
ent context, rejected a due process chal­
lenge to the retroactive operation of the 
liability provisions in the Black Lung Bene­
fits Act of 1972. The Court stated that "a 
presumption of constitutionality" attaches 
to "legislative Acts adjusting the burdens 
and benefits of economic life," and that 
“ the burden is on one complaining of a due 
process violation to establish that the legis­
lature has acted in an arbitrary and irra­
tional way." Id. at 15, 96 S.Ct. at 2892. It 
reasoned that although the Act imposed 
new liability for disabilities developed prior 
to its enactment, its operation was “ justi­
fied as a rational measure to spread the 
costs of the employees* disabilities to those 
who have profited from the fruits of their 
labor." Id. at 13, 96 S.Ct. at 2893.11

The reasoning of Turner Elkhom ap­
plies with great force to the retroactivity 
contentions advanced here. While the gen­
erator defendants profited from inex­
pensive waste disposal methods that may 
have been technically “ legal”  prior to 
CERCLA’s enactment, it was certainly 
foreseeable at the time that improper dis­
posal could cause enormous damage to the 
environment. CERCLA operates remedial- 
ly to spread the costs o f responding to 
improper waste disposal among all parties

exceptional circumstances, we decline to review 
the separation of powers contention d e  n o v o .

31. S e e , e.g., U n i te d  S t a t e s  v . N o r th e a s t e r n  P h a r ­
m a c e u t i c a l  S t C h e m ic a l  C o ., I n c . ,  dlO F.2d 726,
732-34 (8 th Cir.1986), c e r t ,  d e n i e d , —  U.S. ,
108 S.Ct. 146, 98 LEd.2d 102 (1987) (N E P A C -  
C O ); U n i te d  S t a t e s  v . H o o k e r  C h e m ic a ls  S t P la s ­
t i c s  C o rp .. 680 F.Supp. 546 (W.D.N.Y.1988): 
U n ite d  S t a t e s  v. S h e l l  O i l  C o ., 605 F.Supp. 1064, 
1069-73 (D.Colo.1985). These decisions hold 
that CERCLA’s legislative history and the past- 
tense language of section 107(a) evince congres­
sional intent to apply CERCLA retroactively.

that played a role in creating the hazardous 
conditions. Where those conditions are in­
divisible, joint and several liability is logi­
cal, and it works to ensure complete cost 
recovery. We do not think these conse­
quences are “ particularly harsh and op­
pressive," United States Trust Co. v. New 
Jersey, 431 U.S. 1, 17 n. 13, 97 S.Ct. 1505, 
1515 n. 13, 52 L.Ed.2d 92 (1977) (retrospec­
tive civil liability not unconstitutional un­
less it is particularly harsh and oppressive), 
and we agree with the Eighth Circuit that 
retroactive application of CERCLA does 
not violate due process. United States v. 
Northeastern Pharmaceutical &  Chemi­
cal Co., Inc., 810 F.2d 726, 734 (8th Cir.
1986), cert, denied, —  U .S . , 108 S.Ct.
146, 98 L.Ed.2d 102 (1987).

[12] Nor does the imposition of strict, 
joint and several liability convert CERCLA 
into a bill of attainder cr an ex post facto 
law. United States v. Conservation 
Chemical Co., 619 F.Supp. 162, 214 (W.D. 
Mo. 1985); United States v. Tyson, 25 
Env*t.Rep.Cas. (BNA) 1897 (E.D.Pa.1986) 
[available on WESTLAW, 1986 WL 9250]. 
The infliction of punishment, either legisla­
tively or retrospectively, is a sine qua non 
of legislation that runs afoul of these con­
stitutional prohibitions. See Nixon v. Ad­
ministrator of General Services, 433 U.S. 
425, 473-84, 97 S.Ct. 2777, 2805-11, 53 
L.Ed.2d 867 (1977) (bill o f attainder analy­
sis); Weaver v. Graham, 450 U.S. 24, 28- 
30, 101 S.Ct. 960, 963-65, 67 L.Ed.2d 17 
(1981) (ex post facto law analysis). CERC­
LA does not exact punishment. Rather it 
creates a reimbursement obligation on any 
person judicially determined responsible for 
the costs of remedying hazardous condi-
32. Similarly, in P e n s io n  B e n e f i t  G u a r a n t y  C o rp .

■ \  H A .  G r a y  Sr C o ., the Court suited:
Provided lhat the retroactive application of 

a statute is supported by a legitimate legisla­
tive purpose furthered by rational means, 
judgments about the wisdom of such legisla­
tion rem ain within the exclusive province of 
the legislative and executive branches.

. . .  [Due process is satisfied] simply by 
showing that the retroactive application is it­
self justified by a rational legislative purpose. 

467 U.S. 717, 729, 730, 104 S.Ct. 2709, 2717, 
2718, 81 L.Ed.2d 601 (1984).



U.S. v. MONSANTO CO. 175
Clle u  838 FJd 160 (4th Cir. 1988)

tions at a waste disposal facility. The res­
titution of cleanup costs was not intended 
to operate, nor does it operate in fact, as a 
criminal penalty or a punitive deterrent. 
Cf Tull v. United States, 481 U.S. 412, 
107 S.Ct. 1831, 1838, 95 L.Ed.2d 365 (1987) 
(distinguishing civil penalties under Clean 
Water Act from equitable remedy of resti­
tution). Moreover, as this case amply dem­
onstrates, Congress did not impose that 
obligation automatically on a legislatively 
defined class of persons.33

V.
[13] The United States contends on 

cross-appeal that the district court erred in 
denying its request for prejudgment inter­
est on its response costs. At the time the 
court issued its decision, CERCLA con­
tained no explicit provision for the award 
of prejudgment interest.34 Since then, 
however, Congress has added the following 
language to section 107(a):

The amounts recoverable in an action 
under this section shall include interest 
on the amounts recoverable under sub- 
paragraphs (A) through (D). Such inter­
est shall accrue from the later of (i) the 
date payment of a specified amount is 
demanded in writing, or (ii) the date of 
the expenditure concerned. The rate of 
interest on the outstanding unpaid bal­
ance of the amounts recoverable under 
this section shall be the same rate as is 
specified for interest on investments of

33. The existence of joint and several liability in 
cases of indivisible harm does not transform an 
otherwise constitutional obligation into one that 
exacts punishment. "Where there are opportu­
nities for contribution . . .  as well as for joinder 
or impleader of responsible parties (Fed.R. 
Civ.P. Rules U ,  20 and 21), it can hardly be said 
that imposition of joint and several liability 
would be unconstitutional." C o n s e r v a t io n  
C h e m ic a l , 619 F-Supp. at 214-15.

34. Although some courts had found implicit au­
thority within section 107(c)(2), 42 U.S.C. 
§ 9607(e)(2), for awarding interest, the district 
cour' denied the government's request, conclud­
ing that the defendants had not sought to delay 
the litigation and had not been recalcitrant, 
deceptive or unreasonable.

35. In B r a d le y , the district court granted an
award of attorneys fees to civil rights plaintiffs,
despite the absence of explicit statutory author!-

the Hazardous Substance Superfund es­
tablished under subchapter A of chapter 
98 of Title 26. For purposes of applying 
such amendments to interest under this 
subsection, the term “ comparable maturi­
ty” shall be determined with reference to 
the date on which interest accruing un­
der this subsection commences.

42 U.S.C.A. 9607(a) (West Supp.1987). Be­
cause of this addition to the law, we look to 
the Supreme Court’s decision in Bradley v. 
Richmond School Board, 416 U.S. 696, 94
S.Ct. 2006, 40 L.Ed.2d 476 (1974), for the 
principles controlling application o f later- 
enacted amendments to previously accrued 
statutory liability. We conclude under 
Bradley that the case must be remanded 
for reconsideration of the interest question 
pursuant to the terms of amended statute.

In Bradley, the Supreme Court ruled 
that when Congress amends a law while a 
case is pending on direct appeal, the gener­
al rule is that the appellate court should 
apply the law as amended unless so doing 
would result in manifest injustice or would 
contravene statutory direction or legisla­
tive history to the contrary35. Id. at 711, 
94 S.Ct. at 2016; see Nilson Van &  Stor­
age Co. v. Marsh, 755 F.2d 362, 365 (4th 
Cir.), cert, denied, 474 U.S. 818, 106 S.Ct. 
65, 88 L.Ed.2d 53 (1985). Here, the lan­
guage and legislative history of the 1986 
amendment reveal no statutory direction or 
congressional intent to delay its applica­
tion,38 and the defendants have failed to

zation. While the case was pending on appeal 
before this court, Congress authorized such fee 
awards in the Education Act Amendments of 
1972. Although a majority of the cn Dane court 
reversed the award on other grounds, B r a d le y  v. 
S c h o o l  B o a r d ,  472 F.2d 318 (4th Cir.1972) (en 
banc). Judge W inter in dissent stated that the 
new law should apply to cases pending on ap­
peal. Id .  at 335 (Winter, J. dissenting). In a 
unanimous reversal, the Supreme Court largely 
adopted the reasoning of Judge Winter’s dissent.

36. The Third Circuit in U n ite d  S t a t e s  v . U n io n  
G a s  C o ., 832 F.2d 1343 (3rd Cir. 1987), c e r t .
g r a n te d ,  —  U .S. , 108 S.Ct. 1219, 99 L.Ed.2d
47.'j (1988) recently applied another section of 
the 1986 Superfund Amendments to a case that 
was pending on appeal when the amendments 
were enacted. The court stated, "(t]o the extent 
that the added language serves to 'clarify' CERC­
LA, it amounts to a subsequent declaration of



176 858 FEDERAL REPORTER, 2d SERIES

demonstrate any "manifest injustice" that 
would arise from its immediate operation.

The generator defendants contend, how­
ever, that Congress’ use of the word 
"shall" in the phrase "amounts recoverable 
. . .  shall include interest" does not of itself 
make the award of interest mandatory. 
Following fourth circuit precedent, we 
must agree with this contention as far as it 
goes. See generally United Hospital Cen­
ter, Inc. v. Richardson, 757 F.2d 1445, 
1453 (4th Cir.1985) (“ in a proper case 'shall' 
may properly be construed as permissive” ). 
We think, however, in light of CERCLA's 
restitutional purposes and Congress’ intent 
to facilitate complete reimbursement, the 
amendment generally establishes interest 
as an element of recovery—"absent a con­
vincing argument to the contrary." Ster­
ling Forest Associates v. Bamett-Range 
Corp., 840 F.2d 249, 252 (4th Cir.1988). 
Such an argument should be made in the 
first instance to tho district court. Accord­
ingly, we must remand the case for recon­
sideration of the interest question under 
the terms and purposes sought to be 
achieved by the amended statute.

VI.
In view of the above, the judgment of the 

district court as to the CERCLA liability of 
the site-owners and generator defendants 
is affirmed. The case is remanded, how­
ever, for reconsideration of the queotion of 
prejudgment interest

AFFIRMED IN PART, VACATED IN 
PART, AND REMANDED.

WIDFNER, Circuit Judge, concurring 
and dissenting:

I concur in the majority opinion in all 
respects save its decision not to require the 
district court to treat the issue of allocation 
of costs of cleanup among the various de­
fendants, at 172-173, and, as to that, I 
respectfully dissent. While it may be true 
that a subsequent suit for contribution may 
adequately apportion the damages among 
the defendants, I am of opinion that the 
district court, as a court of equity, is re-

congiessional intent that deservtj great weight.” 
Id . at 1350 (citing R e d  L io n  B r o a d c a s t i n g  v.

quired to retain jurisdiction and answer 
that question now.

So far as I know, it is now and has been 
the general law without any variance that 
when a court of equity has jurisdiction it 
“will decide all matters in dispute and de­
cree complete relief,”  e.g. Alexander v. 
Hillman, 296 U.S. 222, 242, 56 S.Ct. 204, 
211, 80 L.Ed. 192 (1935), see Pomeroy's 
Equity Jurisprudence, 3rd Ed (1905) 
§ 181, 231, and that a court of equity 
should dispose of a case "so as to end 
litigation, not to foster it; to diminish suits, 
not to multiply them.”  Payne v. Hook, 74 
U.S. (7 Wall) 425, 432, 19 L.Ed. 260, 262 
(1869). In Payne, a case which should 
control here, even if the statute does not, 
the Supreme Court held that once a court 
cf equity had jurisdiction to determine lia­
bility for an estate administrator’s miscon­
duct, it also had the duty to determine the 
amount the sureties would pay in the event 
the administrator could not satisfy the 
judgment. In the face of the admitted 
liability of the sureties in a separate ac­
tion at law, 19 L.Ed. at 262, the Court 
nevertheless required the lower court in 
equity to ascertain the liability of the sure­
ties in the same suit in order that the 
matter, should the administrator be unable 
to pay, not be " . . .  turned over to a court 
of law, to renew the litigation with his 
sureties." 19 L.Ed. at 262. Thus, almost 
the same situation pertained in Payne 
which is present here, but with opposite 
result.

I see great danger in postponing the 
ultimate apportioning of the damages to a 
later day. As an example, a small genera­
tor which deposited a few gallons of rela­
tively innocuous waste liqu'd at a site is 
jointly and severally liable for the entire 
cost of cleanup under this decision. And 
with that I agree. I f  that generator were 
readily available and solvent, however, the 
government might well, and probably 
would, proceed against him first in collect­
ing its judgment. The vagaries of and 
delays in his subsequent suit for contribu-

F.C .C ., 395 U.S. 367, 380-82, 8 9  S.C«. 17«4, 1801- 
02, 23 L.Ed.2d 371 (1969)),
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tion might result in needless financial dis­
aster. I do not see this as a desired or 
even permissible result.

The statute involved, 42 U.S.C. 9613(f)(1), 
provides that "[ajny person may seek con­
tribution from any other person who is 
liable or potentially liable under section 
9607(a) of this title during or following any 
civil action under section 9606 of this title 
or under section 9607(a) o f this title." 
(Italics added) Thus, the statute plainly pro­
vides that discretion with respect to contri­
bution is not in the district court to consid­
er relief or not as the majority opinion 
holds; rather, it is in the generator to seek 
relief, for "any person" certainly includes 
the generators of the waste. So, since the 
matter was brought before the district 
court, that court had no discretion but to 
decide the question.1 To repeat, the discre­
tion is in the party to make the claim, not 
in the district court to defer decision. 
While I agree that the claims may be as­
serted in a separate action, if they are 
asserted in the main case they must be 
decided.

Section 9613(f)(1) is entirely in accord 
with Payne, and I think we make a mistake 
of no little consequence in deciding that the 
district court has the discretion either to 
decide the matter before it or to relegate 
the parties to a separate suit.

Not only do the statute and federal pro­
cedural law require the course I have sug­
gested, I think that the interests of justice 
as well a? judicial economy are best served 
by proceeding in that manner.

v. BOWEN
177 (4th Cir. 1938)
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Social security disability claimant 
sought award of attorney fees and ex­
penses under the Equal Access to Justice 
Act. The United States District Court for 
the Southern District of West Virginia, 
Dennis R. Knapp, Senior District Judge, 
summarily concluded that Secretary of 
Health and Human Services was substan­
tially justified in opposing claim, and claim­
ant appealed. The Court of Appeals, Har­
rison L. Winter, Chief Judge, held that; (1) 
for purposes of award o f attorney fees to 
claimant under the EAJA, Secretary’s posi­
tion in case in which Secretary had denied 
benefits based on decision of second admin­
istrative law judge inconsistent with first 
ALJ regarding claimant's abilities was not 
substantially justified, and (2) although 
Court of Appeals would ordinarily remand 
case in which district court had denied 
award under the EAJA but failed to reveal 
basis on which it decided government offi­
cial's litigation position was substantially 
justified and require district court to dis­
close its reasoning, Court of Appeals per­
ceived nothing in record to constitute sub­
stantial justification for the Secretary's po­
sition, and would accordingly direct that 
award be made.

Reversed and remanded.

I. In the unlikely event that there was r.ot suffi­
cient evidence before the district court, it should 
simply have required more evidence to be lak-

1. Federal Courts <*=>830
Court o f Appeals would review district 

court'3 finding that litigation position o f
en, or should on remand should my view have 
prevailed.
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that caused the explosion, making the fire 
difficult to extinguish.

In 1980, the Environmental Protection 
Agency (EPA) inspected the Bluff Road 
site. Its investigation revealed that the 
facility was filled well beyond its capacity 
with chemical waste, The number of 
drums and the reckless manner in which 
they were slacked precluded access to vari­
ous areas in the site. Many of the drums 
observed were unlabeled, or cheir labels 
had become unreadable from exposure, 
rendering it impossible to identify their 
contents. The EPA concluded that the site 
posed "a major fire hazard."

Later that year, the United States filed 
suit under section 7003 of the Resource 
Conservation and Recovery Act, 42 U.S.C. 
§ 6973, against SCRDI, COCC, and Oscar 
Seidenberg. The complaint was filed be­
fore the December 11, 1980, effective date 
of CERCLA, and it sought only injunctive 
relief. Thereafter, the State of South Car­
olina intervened as a plaintiff in the pend­
ing action.

In the course of discovery, the govern­
ments identified a number of waste genera­
tors, including the generator defendants in 
this appeal, that had contracted with 
SCRDI for waste disposal. The govern­
ments notified £he generators that they 
were potentially responsible for the costs 
of cleanup at B luff Road under section 
107(a) of the newly-enacted CERCLA. As 
a result of these contacts, the governments 
executed individual settlemer‘  agreements 
with twelve of the identified off-site pro­
ducers. The generator defendants, how­
ever, declined to settle.

Using funds received from the settle­
ments, the governments contracted with 
Triangle Resource Industries (TRI) to con-
4. The term "hazardous substance" is defined in 

sectiou 101(14) of CERCLA. 42 U.S.C.A.
§ 9601(14) (West Supp.1987). The definitioi. 
incorporates by reference the substances listed 
as hazardous or toxic under the Clean Water 
Act, 33 U.S.CA. §§ 1317(a), 1321(b)(2)(a) (West
1986). the Clean Air Act. 42 U.S.C. § 7412(b), the 
Resource Conservation and Recovery Act of 
1976, 42 U.S.C.A. § 6921 (West 1983 & Supp.
1987), and the Toxic Substances Control Act, 15 
U.S.C. § 2606. Section 102(a) of CERCL A also 
authorizes EPA to list additional substances that
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duct a partial surface c.janup at the site. 
The contract required RAD Services, Inc., a 
subsidiary of TRI, to remove 75% of the 
drums found there and to keep a log of the 
removed drums. RAD completed its par­
tial cleanup operation in October 1982. 
The log it prepared documented that it had 
removed containers and drums bearing the 
labels or markings of each of the three 
generator defendants.

The EPA reinspected the site after the 
first phase of the cleanup had been com­
pleted. The inspection revealed that closed 
drums and containers labeled with the in­
signia of each of the three generator de­
fendants remained at the site. The EPA 
also collected samples of surface water, 
soil, and sediment from the site. Labo­
ratory tests of the samples disclosed that 
several hazardous substances4 contr'ned in 
the waste the generator defendants had 
shipped to the site remained present at the 
site.®

Thereafter, South Carolina completed the 
remaining 25% of the surface cleanup. It 
used federal funds from the Hazardous 
Substances Response Trust Fund (Super­
fund), 42 U.S.C. § 9631, as well as state 
money from the South Carolina Hazardous 
Waste Contingency Fund, S.C.Code Ann. 
§ 44-56-160, and in-kind contribution of 
other state funds to match the federal con­
tribution.

In 1982, the governments filed an amend­
ed complaint, adding the three generator 
defendants and site-owner Harvey Hutchin­
son, and including claims under section 
107(a) of CERCLA against all of the non­
settling defendants. The governments al­
leged that the generator defendants and 
site-owners were jointly and severally lia­
ble under section 107(a) for the costs ex-

"may present substantial danger to the public 
health or welfare or the environment.1’ 42 U.S.
C.A. § 9602(a) (West Supp.1987).

5. It is undisputed that hazardous substances of 
the sort contained in each of the generator de­
fendants' waste materials were found at the site. 
These substances included l,l,l-T ri'.h loroeth­
ane, acetone, phenol, cresol (methyl phenol), 
chlorophenol, and 2,4-dichlorophenol.
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tries, Inc. (the generator defendants),1 ap­
peal from the district court's entry of sum­
mary judgment holding them liable to the 
United States and the State of South Car­
olina (the governments) under section 
107(a) of the Comprehensive Environmental 
Response, Compensation, and Liability Act 
of 1980 (CERCLA). 42 U.S.C.A. § 9607(a) 
(West Supp.1987). The court determined 
that the defendants were liable jointly and 
severally for $1,813,624 in response costs 
accrued from the partial removal of hazard­
ous waste from a disposal facility located 
near Columbia, South Carolina. The court 
declined, however, to assess prejudgment 
interest against the defendants. We af­
firm the district court’s liability holdings, 
but we vacate and remand for re'.onsidera- 
tion its denial o f prejudgment interest.

I.

In 1972, Seidenberg and Hutchinson 
leased a four-acre tract of land they owned 
to the Columbia Organic Chemical Compa­
ny (COCC), a South Carolina chemical man­
ufacturing corporation. The property, lo­
cated along B lu ff Road near Columbia, 
South Carolina, consisted of a small ware­
house and surrounding areas. The lease 
was verbal, on a month-to-month basis, and 
according to the site-owners’ deposition tes­
timony, was executed for the sole purpose 
of allowing COCC to store raw materials 
and finished products in the warehouse. 
Seidenberg and Hutchinson received 
monthly lease payments of $200, which in­
creased to $350 by 1980.

In the mid-1970s, COCC expanded its 
business to include the brokering and recy­
cling of chemical waste generated by third 
parties. It used the B luff Road site as a 
waste storage and disposal facility for its 
new operations. In 1976, COCC’s princi­
pals incorporated South Carolina Recycling 
and Disposal Inc. (SCRDI), for the purpose
1. Originally a named generator defendant in 

this case, Aquair Corporation has entered into a 
settlement agreement with the plaintiffs.

2. The federal instrumentalities that contracted 
with SCRDI included the Environmental Protec­
tion Agency, the Army, the Air Force, and the
Center for Disease Control. The South Carolina 
Department of Health and Environmental Con-

of assuming COCC's waste-handling busi­
ness, and the site-owners began accepting 
lease payments from SCRDI.

SCRDI contracted with numerous o ff­
site waste producers for the transport, re­
cycling, and disposal of chemical and other 
waste. Among these producers were agen­
cies of the federal government and South 
Carolina,1 and various private entities in­
cluding the three generator defendants in 
this litigation. Although SCRDI operated 
other disposal sites, it deposited much of 
the waste it received at the B luff Road 
facility. The waste stored at B luff Road 
contained many chemical substances that 
federal law defines as "hazardous."

Between 1976 and 1980, SCRDI haphaz­
ardly deposited more than 7,000 fifty-five 
gallon drums of chemical waste on the 
four-acre B luff Road site. It placed waste 
laden drums and containers wherever there 
was space, often without pallets to protect 
them from the damp ground. It stacked 
drums on top of one another without re­
gard to the chemical compatibility of their 
contents. It maintained no documented 
safety procedures and kept no inventory of 
the stored chemicals. Over time many of 
the drums rusted, rotted, and otherwise 
deteriorated. Hazardous substances 
leaked from the decaying drums and oozed 
into the ground. The substances commin­
gled with incompatible chemicals that had 
escaped from other containers, generating 
noxious fumes, fires, and explosions.

On October 26, 1977, a toxic cloud 
formed when chemicals leaking from rust­
ed drums reacted with rainwater. Twelve 
responding firemen were hospitalized.3 
Again, on July 24, 1979, an explosion and 
fire resulted when chemicals stored in 
glass jars leaked onto drums containing 
incompatible substances. SCRDI'S site 
manager could not identify the substances

trol also contracted with SCRDI for waste dis­
posal.

3. This incident sparked substantial publicity, 
and the site-owners concede that as of June 
1977 they were aware of hazardous waste dis­
posal activities taking place on their Bluff Road 
property.
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INTERPRETIVE NOTES AND DECISIONS
There was no substantial evidence that EPA 

regulations exempting certain totally enclosed 
uses o f polychlorinated biphenyls (PC^s) would 
insure that any exposure o f human beings or 
environment lo PCBs would be insignificant, 
pursuant io 15 USCS § 2605(e)(2)(C), where, 
under current regulations, agency had no idea 
which PCB uses were intact or nonleaking, nor 
did agency have any procedures for inspection or 
even self-reporting o f leaks o r other forms o f 
contamination. Environmental Defense Fund, 
Inc. v Environmental Protection Agency (1980) 
205 App DC 139. 636 F2d 1267, 10 ELR 20972.

Mandate o f 15 USCS §§ 2605(e) requires EPA 
to regulate all levels polychlorinated biphenyl 
(PCB); there was no substantial evidence to 
support agency's decision to establish regulatory 
cutolT o f permissible concentrations o f PCBs at 
50 ppm. § 2605(e) being intended to regulate 
point sources o f contamination, where agency 
found that any release o f PCBs into environment 
would have adverse effects, and agency's arbi­
trary concentration limit, aimed at exempting 
ambient levels o f PCBs. would still permit some 
industrial source o f contamination. Environmen­
tal Defense Fund, Inc. v Environmental Protec­

tion Agency (1980) 205 App DC 139, 636 F2d 
1267, 10 ELR 20972.

EPA properly applied 15 USCS § 2605(c)(1) 
criteria in making unreasonable risk detcrmma- 
tions under 15 USCS § 2605(e)(2)(B), regarding 
regulations governing use o f polychlorinated bt- 
phenyls (PCBs), where although scientific knowl- 
edge o f risk was incomplete, agency set forth 
specific policy considerations explaining final 
regulations. Environmental Defense Fund. Inc. v 
Environmental Protection Agency (1980) 205 
App DC 139, 636 F2d 1267, 10 ELR 20972.

Toxic Substances Control Act (15 USCS 
§§ 2601 et seq.) does not preclude EPA from 
using § 2605(c)(1) criteria in making “ unreason­
able nsk determinations" under § 2605(e). Envi­
ronmental Defense Fund. Inc. v Environmental 
Protection Agenc,; (1980) 205 App DC 139, 636 
F2d 1267, 10 ELR  20972.

Toxic Substances Control Act (15 USCS 
§ 2601 et seq.) vests exclusive jurisdiction over 
any attempt to secure pre-enforcement judicial 
review o f rule promulgated under 15 USCS 
§ 2605 in Courts o f Appeals, and District Courts 
thereby lack jurisdiction over such subject mat­
ter. Dow Chemical Co. v Costle (1980, DC Del) 
484 F Supp 101.

§ 2606. Imminent hazards
(a) Actions authorized and required. (1) T he  A dm in is tra to r may commence 

a civil action in an appropria te  district court o f  the U nited  States—
(A) for seizure o f  an imminently hazardous chemical substance or 
mixture or any article containing su';h a substance or mixture,

524
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(B) f°r rê  ̂as authorized by subsection (b)) against any person who 
manufactures, processes, distributes in commerce, or uses, or disposes 
0f, an imminently hazardous chemical substance or mixture or any 
article containing such a substance or mixture, or
(C) for both such seizure and relief.

\ civil action may be commenced under this paragraph notwithstanding 
Ihe existence of a rule under section 4, 5, or 6 [15 USCS §§ 2603-2605] 
or an order under section 5 [15 USCS § 2604], and notwithstanding the 
pendency of any administrative or judicial proceeding under any provi­
sion of this Act [15 USCS §§ 2601 et seq.].
(2) If ihe Administrator has not made a rule under section 6(a) [15 
USCS § 2605(a)] immediately effective (as authorized by subsection 
6(d)(2)(A)(i) [15 USCS § 2605(d)(2)(A)(i)]) with respect to an immi­
nently hazardous chemical substance or mixture, the Administrator shall 
commence in a district court of the United States with respect to such 
substance or mixture or article containing such substance or mixture a 
civil action described in subparagraph (A), (B), or (C) of paragraph (1).

(b) Relief authorized. (1) The district court of the United States in which 
an action under subsection (a) is brought shall have jurisdiction to grant 
such temporary or permanent relief as may be necessary to protect 
health or the environment from the unreasonable risk associated with 
the chemical substance, mixture, or article involved in such action.
(2) In the case of an action under subsection (a) brought against a 
person who manufactures, processes, or distributes in commerce a 
chemical substance or mixture or an article containing a chemical 
substance or mixture, the relief authorized by paragraph (1) may include 
the issuance of a mandatory order requiring (A) in the case of purchas­
ers of such substance, mixture, or article known to the defendant, 
notification to such purchasers of the risk associated with it; (B) public 
notice of yich risk; (C) recall; (D) the replacement or repurchase of such 
substance, mixture, or article; or (E) any combination of the actions 
described in the preceding clauses.
(3) In the case of an action under subsection (a) against a chemhal 
substance, mixture, or article, such substance, mixture, or article may ; 
proceeded against by process of libel for its seizure and condemnation. 
Proceedings in such an action shall conform as nearly as possible to 
proceedings in rem in admiralty.

(c) Venue and consolidation. (1)(A) An action unde, subsection (a) against
a person who manufactures, processes, or distributes a chemical 
substance or mixture or an article containing a chemical substance or 
mixture may be brought in the United States District Court for the 
District of Columbia or for any judicial district in which any of the 
defendants is found, resides, or transacts business; and process in such 
an action may be served on a defendant in any other district in which 
such defendant resides or may be found. An action under subsection
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(a) against a chemical substance, mixture, or article may be brought 
in any United States district court within the jurisdiction of which the 
substance, mixture, or article is found.
(B) In determining the judicial district in which an action may be 
brought under subsection (a) in instances in which such action may 
be brought in more than one judicial district, the Administrator shall 
take into account the convenience of the parties.
(C) Subpeonas [Subpoenas] requiring attendance of witnesses in an 
action brought under subsection (a) may be served in any judicial 
district.

(2) Whenever proceedings under subsection (a) involving identical chem­
ical substances, mixtures, or articles are pending in courts in two or 
more judicial districts, they shall be consolidated for trial by order of 
any such court upon application reasonably made by any party in 
interest, upon notice to all parties in interest.

(d) Action under 15 USCS § 2605. Where appropriate, concurrently with 
the filing of an action under subsection (a) or as soon thereafter as may be 
practicable, the Administrator shall initiate a proceeding for the promulga­
tion of a rule under section 6(a) [15 USCS 2605(a)].

(e) Representation. Notwithstanding any other provision of law, in any 
action under subsection (a), the Administrator may direct attorneys of the 
Environmental Protection Agency to appear and represent the Administra­
tor in such an action.

(0 Definition. For the purposes of subsection (a), the term “imminently 
hazardous chemical substance or mixture” means a chemical substance or 
mixture which presents an imminent and unreasonable risk of serious or 
widespread injury to health or the environment. Such a risk to health or 
the environment shall be considered imminent if it is shown that the 
manufacture, processing, distribution in commerce, use, or disposal of the 
chemical substance or mixture, or that any combination of such activities, 
is likely to result in such injury to health or the environment before a final 
rule under section 6 [15 USCS § 2605] can protect against such risk.
(Oct. 11, 1976, P. L. 94-469, § 7, 90 Stat. 2026.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Explanatory notes:
The bracketed word "Subpoenas" is inserted in subsec. (c)(1)(C) to 
reflect the probable intent o f Congress.
Effective date o f section:
Section 31 o f Act Oct. 11, 1976, which appears as 15 USCS §2601 
note, provide:' that this section shall take effect on Jan. 1, 1977.

CROSS REFERENCES
This section is referred to in 15 USCS §§ 2603-2605, 2607, 2608, 2611, 2612, 
2614, 2619; 42 USCS §§ 9601, 9606.
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(b) Congressional declaration o f policy ugainst discharges o f oil or hazard­
ous substances; designation o f hazardous substances; study o f higher 
standard o f care incentives and report to Congress; liability; penalties; 
civil actions: penalty limitations, separate offenses, jurisdiction, mitigu- 
tion o f damages and costs, recovery o f removal costs and alternative 
remedies. ( I )  The Congress hereby declares that it is the policy o f the 
United States that there should be no discharges o f oil or hazardous 
substances into or upon the navigable waters o f the United States, 
adjoining shorelines, o r into or upon the waters o f the contiguous zone, 
o r in connection with activities under the Outer Continental Shelf Lands 
Act or the Deepwater Port Act o f 1074, o r which may affect natural 
resources belonging to, appertaining to, o r under the exclusive manage­
ment authority o f the United States (including resources under the 
Fishery Conservation and Management Act o f 1976).
(2 )(A ) The Administrator shall develop, promulgate, and revise as may 

be appropriate, regulations designating as hazardous substances, other 
than oil as defined in this section, such elements and compounds 
which, when discharged in any quantity into or upon the navigable 
waters o f the United States or -djoining shorelines or the waters o f 
the contiguous zone or in connection with activities under the Outer 
Continental Shelf Lands Act or the Deepwater Port Act o f 1974, or 
which may affect na ural resources belonging to, appertaining to, o r 
under the exclusive management authority o f the United States 
(including resources unchr the Fishery Conservation and Management 
Act o f 1976), present an imminent and substantial danger to the 
public health or welfare, including, but not limited to, fish, shellfish, 
wildlife, shorelines, and beaches.
(B ) The Administrator shall within 18 months after the date o f 
enactment o f this paragraph, conduct a study and report to the 
Congress on methods, mechanisms, and procedures to create incen­
tives to achieve a higher standard o f care in all aspects o f the 
management and movement o f hazardous substances on the part o f 
owners, operators, o r persons in charge o f onshore facilities, offshore 
facilities, o r vessels. The Administrator shall include in such study (1 ) 
limits o f liability, (2 ) liability for third party damages, (3 ) pena' ies 
and fees, (4 ) spill prevention plans, (5 ) current practices in the 
insurance and banking industries, and (6 ) whether the penalty enacted 
in subclause (b l o f clause (iii) o f subparagraph (B ) o f subsection 
(b )(2 ) o f section 3 i 1 o f Public Law 92-500 should be enacted.

(3 ) The discharge o f oil o r hazardous substances (i) into or upon the 
navigable waters o f the United States, adjoining shorelines, or into or 
upon the waters o f the contiguous zone, o r (ii) in connection with 
activities under the Outer Continental Shelf Lands Act or the Deepwater 
Port Act o f 1974, o r which may affect natural resources belonging to,
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sso. (1980) 449 US 
Ct 295, on remand

Regulation providing for grant o f variance 
from 1977 effluent limitations applicable to dis­
charge o f heat from steam electric generaiing 
plant, which regulation ptovidet that only tech­
nical and engineering factors, exclusive o f cost, 
may be considered in granting or denying vari­
ance, is jnduly restrictive and would be sel 
aside; 1977 stand trds and subsequent new source 
limitations were not intended to be applied any 
flexibly than 198) requirements thus, upon re­
consideration, EPA should come forward with 
meaningful variance clause applicable to existing 
as well as new sources, taking into consideration 
at least statutory factors set out in 3 ) USCS 
§§ 1311(c), |3 l4 (b K I ) ( i l )  and IJlO (hKtXU) Ap­
palachian Power Co v Tram (1976. CA-I) 545 
F2d 1351
>14. Grace period

It is not clear whether Congress intended to 
equate "effluent limitations'* as used in 33 USCS 
§1.111 and defined in 33 USCS §1362, with 
"standard o f performance”  as defined in 33 
USCS § 1316, nor is it clear intent o f Congress 
with reference to applicability o f grace period to 
plants construction o f which hegan after passage 
o f Act in 1972 and before promulgation o f 
regulations in 1974, however, except for such 
situations as are later determined to be within 33 
USCS § 1316 grace period, plants which go on 
line between passage o f Act and 1983 are subject 
to 1983 limitations. E 1. Du Pont de Nemours 
& Co. v Train (1976, CA4) 541 F2d 1018, alTd 
in part and revd in pan on other grounds 430 
US 112, 51 L Ed 2d 204, 97 S Ct 965.

It is inferable from Congress’ special Ireatment 
o f new sources that it determined to afford 
protection o f limited kind to new sources, under 
33 USCS § 1316 provi.-ons permitting standards 
o f performance for new point sources to be

revited Irom time to nmc. but providing more 
vinngcni standard o f performance may not be 
impoved on individual source for 10 years after 
completion o f construction or until facility is 
lu lly depreciated or amortized, but not to extend 
same protection lo  envting sources or to tesinit 
effectiveness of ) )  USCS § 1317 standards even 
upon new sources. Inland Steel Co v Environ­
mental Protection Agency (1478, t'A 7) 574 t-2d 
367

33 USCS § 1316 provision providing (hut new 
sources meeting all applicable viandards o f per­
formance at time o f const ruction do nol have to 
meet any more virtngeni standard o f perfor­
mance during specific period o f lime docs nol 
shield qualifying sources from more stringent 
performance standards vei hy sta>c which is 
jv.umed adminisirauon of National Pollutant 
Discharge Elimination Sysicm program under 33 
USCS § 1342 L’SEPA GCO 76-22

15. Violations by new source
Variances for individual plants are not |>ermii> 

ted under 33 USCS § 1316, which uuihnnzes 
Administrator o f Environmental Protection 
Agency to promulgate regulations establishing 
standards for control o f discharge o f pollutants 
by new sources o f water polluting discharges. E.
I. Du Pont de Nemours A Co. v Train (1977) 
430 US 112. 51 L Ed 2d 204. 97 S Cl 965.

Since regulations entitled "Ocean Dumping” 
were explicitly issued pursuant to 33 USCS 
§1311 et seq. and 33 USCS § 1343, and not 
under 33 USCS § 1316(e) allegations that regula­
tions have been violated do not allege violation 
o f any portion o f § 1316 so as to fall within 33 
USCS § 1365’s waiver o f 60-day notice require­
ment. Save Our Sound Fisheries Asso. v Calla­
way (1977. DC R I) 429 F Supp 1136.

§ 1317. luxiT  and pretreatment effluent standards
(a) Toxic pollutant list; revision; hearing; promulgation of standards; 

effective date; consultation. (1) On and after the date of enactment of 
the Clean Water Act G f  1977 [enacted Dec. 27, 1977], the list of toxic 
pollutants or combination of pollutants subject to this Act shall consist 
of those toxic pollutants listed in table 1 of Committee Print Numbered 
95-30 of the Committee on Public Works and Transportation of the 
House of Representatives, and the Administrator shall publish, not later 
than the thirtieth day after the date of enactment of the Clean Water 
Act of 1977 [enacted Dec. 27, 1977], that list. From time to time 
thereafter, the Administrator may revise such list and the Administrator 
is authorized to add to or remove from such list any pollutant. The 
Administrator in publishing any revised list, including the addition or 
removal of any pollutant from such list, shall take into account toxicity
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of the pollutant, its persistence, degradability, the usual or potential 
presence of the affected organisms in any waters, the importance of the 
affected organisms, and the nature and extent of the effect of the toxic 
pollutant on such organisms. <» determination of the Administrator 
under this paragraph shall be final except that if. on judicial review, 
such determination was based on arbitrary and capricious action of the 
Administrator, the Administrator shall make a redetermination
(2) Each toxic pollutant listed in accordance with paragraph (1) of this 
subsection shall be subject to effluent limitations resulting from the 
application of the best available technology economically achievable for 
the applicable category or class of point sources established in accor­
dance with sections 301(b)(2)(A) and 304(b)(2) of this Act [33 USCS 
§§ 1311(b)(2)(A), 1314(b)(2)]. The Administrator, in his discretion, may 
publish in the Federal Register a proposed effluent standard (which may 
include a prohibition) establishing requirements for a toxic pollutant 
which, if an effluent limitation is applicable to a class or category of 
point sources, shall be applicable to such category or class only if such 
standard imposes more stringent requirements. Such published effluent 
standard (or prohibition) shall take into account the toxicity of the 
pollutani, its persistence, degradability, the usual or potential presence of 
the affected organisms in any waters, the importance of the affecteu 
organisms and the nature and extent of the effect of the toxic pollutant 
on such organisms, and the extent to which effective control is being or 
may be achieved under other regulatory authority. The Administrator 
shall allow a period of not less than sixty days following publication of 
any such proposed effluent standard (or prohibition) for written com­
ment by interested persons on such proposed standard. In addition, if 
within thirty days of publication of any such proposed effluent standard 
(or prohibition) any interested person so requests, the Administrator 
shall hold a public hearing in connection therewith. Such a public 
hearing shall provide an opportunity for oral and written presentations, 
such cross-examination as the Administrator determines is appropriate 
on disputed issues of material fact, and the transcription of a verbatim 
record which shall be available to the public. After consideration of such 
comments and any information and material presented at any public 
hearing held on such proposed standard or prohibition, the Administra­
tor shall promulgate such standard (or prohibition) with such modifica­
tion as the Administrator finds are justified Such promulgation by the 
Administrator shall be made- within two hundred and seventy days after 
publication of proposed standard (or prohibition). Such standard (or 
prohibition) shall be final except that if, on judicial review, such 
standard was not based on substantial evidence, the Administrator shall 
promulgate a revised standard. Effluent limitations shall be established 
in accordance with sections 301(byi(2)(A) and 304(b)(2) [33 USCS 
§§ 1311(b)(2)(A), 1314(b)(2)] for every toxic pollutant referred to in 
table 1 of Committee Print Numbered 95-30 of the Committee on Public 
Works and Transportation of the House of Representatives as soon as
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practicable after the date of enactment of the Clean Water Act of 1977 
[enacted Dec. 27, 1977], but no later than July 1, 1980. Such effluent 
limitations or effluent standards (or prohibitions) shall be established for 
every other toxic pollutant listed under paragraph (1) of this subsection 
as soon a? practicable after it is so listed.
(3) Each such effluent standard (or prohibition) shall be reviewed and, if 
appropriate, revised at least every three years.
(4) Any effluent standard promulgated under this section shall be at that 
level which the Administrator determines provides an ample margin of 
safety.
(5) When proposing or promulgating any effluent standard (or prohibi­
tion) under this section, the Administrator shall designate the category 
or categories of sources to which the effluent standard (or prohibition) 
shall apply. Any disposal of dredged material may be included in such a 
category of sources after consultation with the Secretary of the Army.
(6) Any effluent standard (or prohibition) established pursuant to this 
section shall take effect on such date or dates as specified in the order 
promulgating such standard, but in no case, more than one year from 
the date of such promulgation. If the Administrate, determines that 
compliance within one year from the date of promulgation is technologi­
cally infeasible for a category of sources, the Administrator may estab­
lish the effective date of the effluer.i standard (or prohibition) for such 
category at the earliest date upon which compliance can be feasibly 
attained by sources within such category, but in no event more than 
three years after the date of such promulgation.
(7) Prior to publishing any regulations pursuant to this section the 
Administrator shall, to the maximum extent practicable within the time 
provided, consult with appropriate advisory committees, States, indepen­
dent experts, and Federal departments and agencies.

(b) Pretreatment standards; hearing; promulgation; compliance period; 
revision; application to State and local laws. (1) The Administrator 
shall, within one hundred and eighty days after the date of enactment of 
this title [enacted Oct. 18, 1972] and from time to time thereafter, 
publish proposed regulations establishing pretreatment standards for 
introduction of pollutants into treatment works (as defined in section 
212 of this Act [33 USCS § 1292]) which are publicly owned for those 
pollutants which are determined not to be susceptible to treatment by 
such treatment works or which would interfere with the operation of 
such treatment works. Not later than ninety days after such publication, 
and atier opportunity for public hearing, the Administrator shall pro­
mulgate such pretreatment standards. Pretreatment standards under this 
subsection shall specify a time for compliance not to exceed three years 
from the date of promulgation and shall be established to prevent the 
discharge of any pollutant through treatment works (as defined in 
section 212 of this Act [33 USCS § 1292]) which are publicly owned, 
which polhuant interferes with, passes through, or otherwise is incom-
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agencies in accordance with subtitle D  of this Act [42 USCS §§ 6941 et 
seq.] other than section 4008(a)(2) or 4009 (42 USCS § 6948(a)(2) or 6949] 
(Oct. 20, 1965, P. L. 89-272, Title II, Subtitle B, § 2007 [2006], as added 
Oct. 21, 1976, P. L. 94-580, § 2, 90 Stat. 2805; Oct. 15, 1980, P. L. 96-463 
§ 4(a), 94 Stat. 2055; Oct. 21, 1980, P. L. 96-482, §§6, 31(a), 94 Stat’ 
2336, 2352.)

HISTORY; ANCILLARY LaWS AND DIRECTIVES 
Explanatory notes:
The bracketed comma is inserted in subsec. (a) to reflect the probable 
intent of Congress.
Amendments:
1980. Act Oct. 21, 1980, in subsec. (a), deleted "and”  following 
“ 1978", and inserted “ $70,000,000 for the fiscal year ending September 
30, 1980, $80,000,000 for the fiscal year ending September 30, 1981, 
and $80,000,000 for the fiscal year ending September 30, 1982"; in 
subsec. (b), inserted ", or $5,000,000 per fiscal years, whichever is 
less,” ; and added subsec. (d).
Redesignation:
This section, formerly § 2006 o f Act Oct. 20, 1965, P. L. 89-272, as 
added Oct. 21, 1976, P. L. 94-580, § 2, 90 Stat. 2803, was redesignated 
§ 2007 o f such Act by Act Oct. 15, 1980, P. L. 96-463, § 4(a), 94 Stat.
2055.
Transfer o f functions:
For transfer o f certain enforcement functions o f Administrator or other 
official o f the Environmental Protection Agency under 42 USCS 
§§ 6901 et seq. to Federal Inspector, Office o f Federal Inspector for the 
Alaska Natural Gas Transportation System, see 42 USCS § 6903 note.

H AZAR D O US  W ASTE M A N A G E M E N T

CROSS REFERENCES 
This subchapter is referred to in 42 USCS §§ 2022, 6916, 6948, 6972.

§ 6921. Identification and listing of hazardous waste
(a) Criteria for identification or listing. Not later than eighteen months 
after the date of the enactment of this Act [enacted Oct. 21, 1976], the 
Administrator shall, after notice and opportunity for public hearing, and 
after consultation with appropriate Federal and State agencies, develop and 
promulgate criteria for identifying the characteristics of hazardous waste, 
and for listing hazardous waste, which should be subject to the provisions 
of this subtitle [42 USCS §§ 6921 et seq.], taking into account toxicity, 
persistence, and degradability in nature, potential for accumulation in 
tissue, and other related factors such as flammability, corrosiveness, and
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time as may be appropriate.

(b) Identification and listing. (1) Not later than eighteen months after the 
date of enactment of this section [enacted Oct. 21, 1976], and after 
notice and opportunity for public hearing, the Administrator shall 
promulgate ,egulations identifying the characteristics of hazardous 
waste, and listing particular hazardous wastes (within the meaning of 
section 1004(5) [42 USCS § 6903(5)]), which shall be subject to the 
provisions of this subtitle [42 USCS §§ 6921 et seq.]. Such regulations 
shall be based on the criteria promulgated under subsection (a) and shall 
be revised from time to time thereafter as may be appropriate.
(2)(A) Notwithstanding the provisions of paragraph (1) of this subsec­
tion, drilling fluids, produced waters, and other wastes associated with 
the exploration, development, or production of crude oil or natural 
gas or geothermal energy shall be subject only to existing State or 
Federal regulatory programs in lieu of subtitle C [42 USCS §§ 6921 et 
seq.] until at least 24 months after the date of enactment of the Solid 
Waste Disposal Act Amendments of 1980 [enacted Oct. 21, 1980] and 
after promulgation of the regulations in accordance with subpara­
graphs (B) and (C) of this paragraph. It is the sense of the Congress 
that such State or Federal programs should include, for waste 
disposal sites which are to be close.', provisions requiring at least the 
following:
(i) The identification through surveying, platting, or other mea­
sures, together with recordation of such information on the public 
record, so as to assure that the location where such wastes are 
disposed of can be located in the future; except however, that no 
such surveying, platting, or other measure identifying the location 
of a disposal site for drilling fluids and associated wastes shall be 
required if the distance from the disposal site to the surveyed or 
platted location to the associated well is less than two hundred 
lineal feet; and
(ii) A  chemical and physical analysis of a produced water and a 
composition of a drilling fluid suspected to contain a hazardous 
material, with such information to be acquired prior to closure and 
to be placed on the public record.

(B) Not later than six months after completion and submission of the 
study required by section 8002(m) of this Act [42 USCS § 6982(m)], 
the Administrator shall, after public hearings and opportunity for 
comment, determine either to promulgate regulations under this 
subtitle [42 USCS §§ 6921 et seq.] for drilling fluids, produced waters, 
and other wastes associated with the exploration, development, or 
production of crude oil or natural gas or geothermal energy or that 
such regulations are unwarranted. The Administrator shall publish his 
decision in the Federal Register accompanied by an explanation and 
justification of the reasons for it. In making the decision under this
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paragraph, the Administrator shall utilize the information developed 
or accumulated pursuant to the study required under section 8002(m) 
[42 USCS § 6982(m)].
(C) The Administrator shall transmit his decision, along with any 
regulations, if necessary, to both Houses of Congress. Such regula­
tions shall take effect only when authorized by Act of Congress.

(3)(A) Notwithstanding the provisions of paragraph (1) of this subsec­
tion, each waste listed below shall, except as provided in subpara­
graph (B) of this paragraph, be subject only to regulation under other 
applicable provisions of Federal or State law in lieu of this subtitle [42 
USCS §§ 6921 et seq.) until at least six months after the date of 
submission of the applicable study required to be conducted under 
subsection (0. (n), (o), or (p) of section 8002 of this Act [42 USCS 
§ 6982(0, (n), (o), or (p)] and after promulgation of regulations in 
accordance with subparagraph (C) of this paragraph:

(i) Fly ash waste, bottom ash waste, slag waste, and flue gas 
emission control waste generated primarily from the combustion of 
coal or other fossil fuels.
(ii) Solid waste from the extraction, beneficiation, and processing of 
ores and minerals, including phosphate rock and overburden from 
the mining of uranium ore.
(iii) Cement kiln dust waste.

(B)(i) Owner* and operators of disposal sites for wastes listed in 
subparagraph (A) may oe required by the Administrator, through 
regulations prescribed under authority of section 2002 of this Act 
[42 USCS § 6912]—

(I) as to disposal sites for such wastes which are to be closed, to 
identify the locations of such sites through surveying, platting, or 
other measures, together with recordation of such information 
on the public record, to assure that the locations where such 
wastes are disposed of are known and can be located in the 
future, anu
(II) to provide chemical and physical analysis and composition 
of such wastes, based on available information, to be placed on 
the public record.

(ii)(I) In conducting any study under subsection (0, (n), (o), or (p), 
of section 8002 of this Act [42 USCS § 6982(f), (n), (o), or (p)], 
any officer, employee, or authorized representative of the Envi­
ronmental Protection Agency, duly designated by the Adminis­
trator, is authorized, at reasonable times and as reasonably 
necessary for the purposes of such study, to enter any establish­
ment where any waste subject to such study is generated, stored, 
treated, disposed of, or transported from; to inspect, take sam­
ples, and conduct monitoring and testing; and to have access to 
and copy records relating to such waste. Each such inspection
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shall be commenced and completed with reasonable promptness. 
If the officer, employee, or authorized representative obtains any 
samples prior to leaving the premises, he shall give to the owner, 
operator, or agent in charge a receipt describing the sample 
obtained and if requested a portion of each such sample equal in 
volume or weight to the portion retained. If any analysiv is made 
of such samples, or monitoring and testing performed, u copy of 
the results shall be furnished promptly »n the owner, operator, or 
agent in charge.
(II) Any records, reports, or information obtained from any 
person under subclause (I) shall be available to the public, except 
that upon a showing satisfactory to the Administrator by any 
person that records, reports, or information, or particular part 
thereof, to which the Administrator has access under this sub­
paragraph if made public, would divulge information entitled to 
protection under section 1905 of title 18 of the United Slates 
Code [18 USCS § 1905], the Administrator shall consider such 
information or particular portion thereof confidential in accor­
dance with the purposes of that section, except that such record, 
report, document, or information may be disclosed to other 
officers, employees, or authorized representatives of the United 
States concerned with carrying out this Act [42 USCS §§ 6901 et 
seq.]. Any person not subject to the provisions of section 1905 of 
title 18 of the United States Code [18 USCS § 1905] who 
knowingly and willfully divulges or discloses any information 
entitled to protection under this subparagraph shall, upon con­
viction, be subject to a fine of not more than $5,000 or to 
imprisonment not to exceed one year, or both.

(iii) The Administrator may prescribe regulations, under the au­
thority of this Act [42 USCS §§ 6901 et seq.], to prevent radiation 
exposure which presents an unreasonable risk to human health 
from the use in construction or land reclamation (with or without 
revegetation) of (I) solid waste from the extraction, beneficiation, 
and processing of phosphate rock or (II) overburden from the 
mining of uranium ore.
(iv) Whenever on the basis of any information the Administrator 
determines that any person is in violation of any requirement of 
this subparagraph, the Administrator shall give notice to the 
violator of his failure to comply with such requirement. If such 
violation extends beyond the thirtieth day after the Administrator’s 
notification, the Administrator may issue an order requiring com­
pliance within a specified time period or the Administrator may 
commence a civil action in the United States district court in the 
district in which the violation occurred for appropriate relief, 
including a temporary or permanent injunction.

729



T
(C) Not later than six months alter the date of submission of the 
applicable study required to be conducted under subsection (1), (n)
(o), or (p), of section 8002 of this Act [42 USCS § 6982(0. (n), (o), or 
(p)j, the Administrator shall, after public hearings and opportunity 
for comment, either determine to promulgate regulations under this 
subtitle [42 USCS §§ 6921 et seq.] for each waste listed in subpara­
graph (A) of this paragraph or determine that such regulations are 
unwarranted. The Administrator shall publish his determination, 
which shall be based on information developed or accumulated 
pursuant to such study, public hearings, and comment, in the Federal 
Register accompanied by an explanation a.'d justification of the 
reasons for it.

(c) Petition by State Governor. At any time after the date eighteen months 
after the enactment of this title [enacted Oct. 21, 1976], the Governor of 
any State may petition the Administrator to identify or list a material as a 
hazardous waste. The Administrator shall act upon such petition within 
ninety days following his receipt thereof and shall notify the Governor of 
such action. If the Administrator denies such petition, brcause of financial 
considerations, in providing such notice to the Governor he shall include a 
statement concerning such considerations.
(Oct. 20, 1965, P. L. 89-272, Title I I ,  Subtitle C, § 3001, as added Oct. 21, 
1976, P. L. 94-580, § 2, 90 Stat. 2806; Oct. 21, 1980, P. L. 96-482, § 7, 94 
Stat. 2336.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments:
1980. Act Oct. 21, 1980, in subsec. (b), inserted “ (1)” . and added 
paras. (2) and (3).
Transfer of functions:
For transfer o f certain enforcement functions o f Administrator or other 
official o f the Environmental Protection Agency under 42 USCS 
§§ 6901 et seq. to Federal Inspector, Office o f Federal Inspector for the 
Alaska Natural Gas Transportation System, see 42 USCS § 6903 note.

CODE OF FEDERAL REGULATIONS
General grant regulations and procedures, 40 CFR Part 30.
Subagreements, 40 CFR Part 33.
Research and demonstration grants, 40 CFR Part 40.

CROSS REFERENCES 
This section is referred to in 42 USCS § 6930.

RESEARCH GUIDE
Am Jur:
61A Am Jur 2d, Pollution Control §§ 3, 247, 248, 253.
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September 30, 1982, $70,000,000 for the fiscal year ending September 30, 198J, $80,000,000 
for the fiscal year ending September 30, 1986, $80,000,000 for the fiscal year ending 
September 30, 1987, and $80,000,000 for the fiscal year 1988" for “ and $80,000,000 for the 
fiscal year ending September 30. 1982"; and added subsecs, (e) and (f).

Office of Ombudsman
nJ Establishment; Functions. The A dm inistrator shall establish an Office o f Ombudsm an, to 
* directed by an Ombudsm an. It shall be the function of the Office o f Ombudsm an to 
^eive individual com plaints, grievances, requests for inform ation subm itted by any person 
,̂|(h respect to any program  o r requirem ent under this Act [42 USCS §§ 6901 et seq,].

(b) A uthority to render assistance. T he Ombudsm an shall render assistance with respect to 
(j,e com plaints, grievances, and requests subm itted to  the Office o f O m budsm an, and shall 
m a k e  appropriate recom m endations to the A dm inistrator.
(c) Effect on procedures for grievances, appeals, or adm inistrative m atters. The establishment 
0f the Office of Om budsm an shall not affect any procedures for grievances, appeals, or 
administrative m atters in any other provision o f this A ct [42 USCS §§6901 et seq.], any 
other provision of law, or any Federal regulation.
(d) Term ination. The Office o f the O m budsm an shall cease to exist 4 years after the date of 
tnactm ent o f the H azardous and Solid W aste A m endm ents o f 1984 [enacted Nov. 8 . 1984]. 
(Oct. 20, 1965, P. L. 89-272, Title II, Subtitle B. § 2008, as added Nov. 8 , 1984, P. L. 98-616, 
Title I, § 103(a), 98 Stat. 3225.)

§ 6921. Identification and listing of hazardous waste
(a) [Unchanged]
(b) Identification and listing. (1) N ot later than  eighteen months after the date o f  enactment 

o f this section [enacted Oct. 21, 1976], and after notice and opportunity  for public 
hearing, the A dm inistrator shall prom ulgate regulations identifying the characteristics o f 
hazardous waste, and listing particular hazardous wastes (within the meaning of section 
1004(5) [42 USCS § 6903(5)]), which shall be subject to the provisions o f this subtitle [42 
USCS §§ 6921 et seq.]. Such regulations shall be based on the criteria prom ulgated under 
subsection (a) and shall be revised from time to tim e thereafter as may be appropriate. 
T he A dm inistrator, in cooperation with the Agency for Toxic Substances and Disease 
Registry and the N ational Toxicology Program , shall also identify or list those hazardous 
wastes w hich shall be subject to the provisions of this subtitle [42 USCS §§ 6921 et seq.] 
solely because of the presence in such wastes of certain constituents (such as identified 
carcinogen^, mutagens, o r teratagens) a t levels in excess o f  levels which endanger hum an 
health.
(2) [Unchanged]

(c) [Unchanged]
(d) Sm all quantity generator waste. (1) By M arch 31, 1986, the A dm inistrator shall 

prom ulgate standards under sections 3002, 3003, and 3004 [42 USCS §§ 6922-6924] for 
hazardous waste generated by a generator in a total quantity o f hazardous waste greater 
than  one hundred kilogram s but less than  one thousand kilograms during a calendar 
m onth.
(2) T he standards referred to in paragraph (1), including standards applicable to the 
legitimate use, reuse, recycling, and reclamation o f such wastes, may vary from the 
standards applicable to hazardous waste generated by larger quantity generators, but such 
standards shall be sufficient to protect hum an health and the environment.
(3) N ot later (han two hundred and seventy days after the enactm ent o f the H azardous 
and Solid W aste A m endm ents of 1984 [enacted Nov. 8 , 1984] any hazardous waste which 
is part o f a  total quantity  generated by a generator generating greater than one hundred 
kilogram s but less than one thousand kilograms during one calendar m onth and which is 
shipped off the premises on which such waste is generated shall be accom panied by a copy 
o f the Environm ental Protection Agency Uniform H azardous W aste M anifest form signed 
by the generator. T his form shall contain the following information:

(A) the name and  address o f the generator of the waste;
(B) the United States D epartm ent of T ransportation  description of the waste, including
the proper shipping name, hazard class, and identification num ber (U N /N A ), if
applicable;
(C) the num ber and type of containers;
(D ) the quantity o f waste being transported; and
(E) the name and address o f the facility designated to receive the waste.

If subparagraph (B) is not applicable, in lieu o f the description referred to in such 
subparagraph (B), the form shall contain the Environm ental Protection Agency identifica-
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tion number, o r  a generic description o f the waste, o r a description o f the w aste by 
hazardous waste characteristic. Additional requirem ents related to the manifest form shall 
apply only if determ ined necessary by the A dm inistrator to protect hum an health and the 
environment.
(4) The A dm inistrator’s responsibility under this subtitle [42 USCS §§6921 et seq.) to 
protect human health and the environment may require the prom ulgation o f standards 
under this subtitle [42 USCS §§ 6921 et seq.] for hazardous wastes which are generated by 
any generator w ho does not generate more than one hundred kilograms o f hazardous 
waste in a calendar month.
(5) Until the effective date of standards required to  be prom ulgated under paragraph (1), 
any hazardous waste identified o r listed under section 3001 [this section] generated by any 
generator during any calendar m onth in a total quantity greater than one hundred 
kilograms but less than one 'housand kilograms, which is not treated, stored, o r disposed 
o f  at a haz irdous waste treatm ent, storage, o r disposal facility with a permit under section 
3005 [42 USCS § 6925], shall be disposed o f only in a facility which is perm itted, licensed, 
o r registered by a State to  manage municipal or industrial solid waste.
(6 ) Standards prom ulgated as provided in paragraph (I) shall, at a minimum, require that 
all treatm ent, storage, or disposal o f  hazardous wastes generated by generators referred to 
in paragraph ( 1 ) shall occur at a facility with interim  status o r a perm it under this subtitle 
[42 USCS §§ 6921 et seq.], except that onsite storage o f hazardous waste generated by a 
generator generating a total quantity  o f hazardous waste greater than one hundred 
kilograms, but less than one thousand kilograms during a calendar month, may occur 
w ithout the requirem ent o f  a perm it for up to one hundred and eighty days. Such onsite 
storage may occur w ithout the requirem ent o f a perm it for not m ore than six thousand 
kilograms for up to two hundred and seventy days if  such generator must ship o r haul 
such waste over two hundred miles.
(7)(A) Nothing in this subsection shall be construed to affect o r im pair the validity o f 

regulations prom ulgated by the Secretary o f T ransportation  pursuant to the H azardous 
M aterials Transportation Act.
(B) Nothing in this subsection shall be construed to affect, modify, o r render invalid 
any requirem ents in regulations prom ulgated prior to  January 1, 1983 applicable to any 
acutely hazardous waste identified or listed under section 3001 [this section] which is 
generated by any generator during any calendar m onth in a total quantity  less than one 
thousand kilograms.

(8 ) Effective M arch 31, 1986, unless the A dm inistrator prom ulgates standards as provided 
in paragraph ( 1 ) o f  this subsection prior to such date, he s  waste generated by any 
generator in a total quantity greater than one hund* rams but less than one
thousand kilograms during a calendar month sha' . : o  the following require­
m ents until the standards referred to  in paragr . this subsection have become
effective:

(A) the notice requirem ents o f paragraph ,is subsection shall apply and in
addition, the information provided in th'/ ill include the nam e of the waste
transporters and the name and address of y  designated to receive the waste;
(B) except in the case o f the onsite st .-ferred to in paragraph (6 ) o f this
subsection, the treatm ent, storage, o r disp i  such waste shall occur at a  facility 
w ith interim  status o r a perm it under this [42 USCS §§ 6921 et seq.];
(C) generators o f such waste shall file s t  exception reports as required o f
generators producing greater am ounts o f ha us waste per m onth except th a t such
reports shall be filed by January  31, for any ,e shipment occurring in the last ha lf
o f  the preceding calendar year, and by July . for any waste shipm ent occurring in 
the first ha lf o f the calendar year; and
(D ) generators o f such waste shall retain for th ee years a copy of the manifest signed 
by the designated facility tha t has received the waste. N othing in this paragraph shall 
be construed as a determ ination of th e  standards appropriate under paragraph ( 1 ).

(9) Th? last sentence of section 3010(b) [42 USCS §§ 6930(b)] shall not apply to 
regulations prom ulgated under this subsection.

(e) S t i f l e d  wastes. (1) N ot later than 6  months after the date o f enactm ent o f the 
H azardous and Solid W aste A m endm ents of 1984 [enacted Nov. 8 , 1984], the A dm inistra­
to r shall, where appropriate, list under subsection (b )( 1 ), additional wastes containing 
chlorinated dioxins or chlorinated-dibenzofurans. Not later than one year after the date  o f 
enactment o f the H azardous and Solid Waste A m endm ents o f 1984 [enacted Nov. 8 , 
1984], the A dm inistrator shall, where appropriate, list under subsection (b)(1) wastes 
containing remaining halogenated dioxins and halogcnated-dibenzofurans.
(2) N ol later than fifteen m onths after the date o f enactm ent o f the H azardous and Solid
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(0

Waste Amendments o f  1984 [enacted Nov. 8, 1984], the Administrator shall make a 
determination of whether o not to list under substation (b)(1) the following wastes: 
Chlorinated Aliphatics, Dioxin, Dimethyl Hydrazine. TDI (toluene diisocyanate), Carba- 
m ates, Bromacil, Linuron. Organo-bromines, solvents, refining wastes, chlorinated aromat- 
jcs, dyes and pigments, inorganic chemical industry wastes, lithium batteries, coke 
byproducts, paint production wastes, and conl slurry pipeline effluent.
Delisting procedures. (1) When evaluating a petition to exclude n waste generated at a 
particular facility from listing under this section, the Administrator shall consider factors 
(including additional constituents) other than those for which the waste was listed if the 
Administrator has a reasonable basis to believe that such additional factors could cause 
the waste to be a hazardous waste. The Administrator shall provide notice and opportu­
nity for comment on these additional factors before granting or denying such petition.
(2)(A) To the maximum extent practicable the Administrator shall publish in the Federal 

Register a proposal to grant or deny a petition referred to in paragraph (I )  within 
twelve months after receiving a complete application to exclude a waste generated at a 
particular facility from being regulated as a hazardous waste and shall grant or deny 
such a petition within twenty-four months after receiving a complete application.
(B) The temporary granting o f  such a petition prior to the enactment o f the Hazardous 
and Solid Waste Amendments o f 1984 [enacted Nov, 8, 19E4] without the opportunity 
for public comment and the full consideration o f  such comments shall not continue for 
more than twenty-four months after the date o f  enactment o f  the Hazardous and Solid 
Waste Amendments o f  1984 [enacted Nov. 8, 1984]. If a final decision to grant or deny 
such a petition has not been promulgated after notice and opportunity for public 
comment within the time limit prescribed by the preceding sentence, any such 
temporary granting o f  such petition shall cease to be in effect.

(g) EP Toxicity. Not later than twenty-eight months after the date o f enactment o f the 
Hazardous and Solid Waste Amendments o f  1984 [enacted Nov. 8, 1984] the Administrator 
shall examine the deficiencies o f the extraction procedure toxicity characteristic as-a predictor 
o f the leaching potential o f  wastes and make changes in the extraction procedure toxicity 
characteristic, including changes in the leaching media, as are necessary to insure that it 
accura: i y  predicts the leaching potential o f  wastes which pose a threat to human health and 
the environment when mismanaged.
(h) Additional characteristics. N ot later than two years after the date o f enactment o f ihe 
Hazardous and Solid Waste Amendments o f  1984 [enacted Nov. 8, 1984], the Administrator 
shall promulgate regulations under this section identifying additional characteristics of 
hazardous waste, including measures or indicators o f  toxicity.
(ft Clarification o f  household waste exclusion, A  resource recovery facility recovering energy 
f'om the mass burning o f  municipal solid waste shall not be deemed to be treating, storing, 
disposing of, or otherwise managing hazardous wastes for the purposes of regulation under 
this subtitle [42 USCS §§ 6921 et seq.], if—

(1) such facility—
(A ) receives and burns only—

(i) household waste (from single and multiple dwellings, hotels, motels, and other
residential sources), and
(ii) solid waste from commercial or industrial sources that does not contain 
hazardous waste identified or listed under this section, and

(B) does not accept hazardous wastes identified or listed under this section, and
(2) the owner or operator o f  such facility has established contractual requirements or 
other appropriate notification or inspection procedures to assure that hazardous wastes are
not received at or burned in such facility.

(A s amended Nov. 8, 1984, P. L. 98-616, Title II, Subtitle C, §§ 221(a), 222, 223 98 Stat.

3249, 3251, 3252.)
H ISTORY ; ANCILLARY  LAWS AND DIRECTIVES  

References In text:
"The Hazardous Materials Transportation Act", referred to in this section, is Act Jan. 3,
1975, P. L. 93-633, Title I, 88  Stat. 2156, which appears generally as 49 USCS Appx. 
§§1801 et seq. For full classification of such Act, consult USCS Tables volumes.

Amendments:1984. Act Nov. 8 , 1984, in subsec. (b)(1), inserted the sentence beginning “The Adminis­
trator, in cooperation. . . ."; and added subsecs, (d)-(i).

Other provisions:
Administrator to Inform and educate waste generators; study; report. Act Nov. 8 , 1984, P. 
L. 98-616, Title II . Subtitle C. § 221(b), (d)-(f). 98 Stat. 3249, 3250, prov.des:

[S ee  "Caution" on p. 3 fo r  $9 a ffected by P .L ’s 100-202 & 203] 167



42 USCS § 7411, n 8 P u b l ic  H e a l t h  a n d  W e l f a r e

public hearing on 'nailer and (4) induxtry 
ipokcxmen were specifically invited by agency to 
submit written comments on such issue Na­
tional Asphalt Pavement Asso v Tnun (1976) 
176 App DC 296. 539 FM  775, 6  ELR 20688.

9, Different standard* for different Industries
EPA Admin.strator u  not required in setting 

standards of performance governing emisstoni of 
air pollutants by stationary sources to present 
affirmative justifications for different standards in 
different industries; record in proceeding to re­
view standards promulgated by EPA Adminis­
trator for control of air pollutants from new 
stationary sources remanded to agency due to 
lack of opportunity of cement manufacturers to 
comment on proposed standards and failure to 
identify basts of standards. Portland Cement 
Asso. v Ruckelshaus (1973) 158 App DC 308, 
486 F2d 375, 3 ELR 20642, cert den 417 US
921, 41 L Ed 2d 226, 94 S Ct 2628 and later app 
168 App DC 248, 513 F2d 506, 5 ELR 20341, 
cert den 423 US 1025, 46 L Ed 2d 399, 96 S Ct 
469, reh den 423 US 1092, 4 1 L Ed 2d 104, 96 S 
Ct 889 and (disagreed wi'.h by Eagle-Picher 
Industries, Inc. v Uniied States Environmental 
Protection Agency, 245 App L>C 196, 759 F2d
922, 15 ELR 20460, later proceeding (App DC) 
759 F2d 905, 15 ELR 20467, later proceeding 
(App DC) 822 F2d 132).

Absent proof of unreasonableness in fact that 
emission standard for one type of plant is alleg­
edly more stringent than for others and absent 
showing that industry is unable to adjust in 
healthy economic fashion to end sought by Pol­
lution Control Act as represented by standards 
promulgated pursuant to predecessor to 42 
USCS § 7411, no basis exists for invalidating as 
discriminatory achievable emission standards for 
industry. Portland Cement Asso. v Train (1975) 
168 App DC 248, 513 F2d 506, 5 ELR 20341, 
cert den 423 US 1025, 46 L Ed 2d 399, 96 S Ct 
469, reh den 423 US 1092, 47 L Ed 2d 104, 96 S 
Ct 889.

10. Relationship with NEPA  
NEPA requirements do not apply lo EPA’s 

promulgation under predecessor to 42 USCS

§7411 of standards of performance for station­
ary sources emitting air pollutants such as the 
regulation establishing standards for emission of 
air pollutants from porsland cement plants Port­
land Cement Asso. v Ruckclshiui (1973) 15* 
App DC 308, 486 F2d J75, 3 t . ' U 20642, cen 
den 417 US 921. 41 1. Ed 2d 226. 94 S Ct 2628 
and later app (68 App DC 248, 513 F2d 506, 5 
ELR 20J4I. cen den 423 US 1025. 46 L Eel 2d 
399, 96 S Ct 469. reh den 423 US 1092, 47 L Ed 
2d 104, 96 S Ct 889 and (disagreed with by 
Eagle-Picher Industries, Inc. v United Slates 
Environmental Protection Agency. 245 App DC 
196, 759 F2d 922, 15 ELR 20460, later proceed- 
mg (App DC) 759 F2d 905. 15 ELR 20467, later 
proceeding (App DC) 822 F2d 132).

No NEPA impact statement need lie filed by 
EPA Administrator in making determinations 
for promulgation of air quality standards Essex 
Chemical Corp. v Ruckelshaus (1972) 158 App 
DC 360, 486 F2d 427, 3 ELR 20732, cert den 
416 US 969, 40 L Ed 2d 558, 94 S Ct 1991.

11. New source waivers
Under 42 USCS §741 l(j). operator of new 

source may apply for innovative technology 
waiver of new source performance standard! 
after putting into operation new source for 
which waiver is sought. Central Illinois Public 
Service Co. v United States Environmental Pro­
tection Agency (1979. CA7) 594 F id  636, 9 
ELR 20226.

12. Applicability of regulations
EPA’s 1974 regulation providing that, for 

purposes of new source performance standards, 
"reconstruction" ol existing facility would occur 
irrespective of any change in emission rate upon 
replacement of substantial portion of existing 
facility's components, is not applicable to defen­
dant's asphalt concrete facility due to defen­
dant's replacement of filter bag house with elect­
rostatic recipitator, where regulation did not 
become effective until 17 months after defen­
dant's improvements were completed. United 
States v Narragansctt Improv. Co. (1983, DC 
RI) 571 F Supp 6 8 8 , 14 ELR 20168.

§ 7412. National emission standards for hazardous air pollutants
(a) Definitions. For purposes of this section—
(1) The; term “hazardous air pollutant” means an air pollutant to which 
no ambient air quality standard is applicable and which in the judgment 
of the Administrator causes, or contributes to, air pollution which may 
reasonably be anticipated to result in an increase in mortality or an 
inciease in serious irreversible, or incapacitating reversible, illness.
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(2) The term “new source" means a stationary source the construction 
or modification of which is commenced after the Administrator proposes 
regulations under this section establishing an emission standard which 
w)|| be applicable to such source.
(3) The terms "stationary source", "modification", "owner or operator” 
and "existing source" shall have the same meaning as such terms have 
under section 111(a) (42 USCS § 7411(a)].

(b) l-M of hazardous air pollutants; emission standards; pollution control
techniques. (1)(A) The Administrator shall, within 90 days after the 
date of enactment of the Clcun Air Amendments of 1970 [enacted 
Dec. 31, 1970], publish (and shall from time to time thereafter revise) 
a list which includes each hazardous air pollutant for which he 
intends to establish an emission ■„..-.,idard under this section.
(B) Within 180 days after the inclusion of any air pollutant in such 
list, the Administrator shall publish proposed regulations establishing 
emission standards for such pollutant together with a notice of a 
public hearing within thirty days. Not later than 180 days after such 
publication, the Administrator shail prescribe an emission standard 
for such pollutant, unless he finds, on the basis of information 
presented at such hearings, that such • ‘Mutant clearly is not a 
hazardous air pollutant. The Administra . shall establish any such 
standard at the level which in his judgment provides an ample margin 
of safety to protect the public health from such hazardous air 
pollutant.
(C) Any emission standard established pursuant to this section shall 
become effective upon promulgation.

(2) The Administrator shall, from time to time, issue information on 
pollution control techniques for air pollutants subject to the provisions 
of this section.

(c) Prohibited acts; exemption. (1) After the effective date of any emission 
standard under this section—
(A) no person may construct any new source or modify any existing 
source which, in the Administrator’s judgment, will emit an air 
pollutant to which such standard applies unless the Administrator 
finds that such source if properly operated will not cause emissions in 
violation of such standard, and
(B) no air pollutant to which such standard applies may be emitted 
from any stationary source in violation of such standard, except that 
in the case of an existing source—
(i) such standard shall not apply until 90 days after its effective 
date, and
(ii) the Administrator may grant a waiver permitting such source a 
period of up to two years after the effective date of a standard to 
comply with the standard, if he finds that such period is necessary 
for the installation of controls and that steps will be taken during
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the period o f the waiver to assure that the health o f persons will be 
protected from imminent endangerment.

(2 ) The President may exempt any stationary source from compliance 
with paragraph (1 ) fo r a period o f not more than two years i f  he finds 
that the technology to implement such standards is not available and the 
operation o f such source is required for reasons o f national security. An 
exemption under this paragraph may be extended for one o r more 
additional periods, each period not to exceed two years. The President 
shall make a report to Congress with respect - ach exemption (or 
extension thereof) made under this paragraph.

(d) State implementation and enforcement. ( I )  Each State may develop and 
submit to the Administrator a procedure fo r implementing and enforcing 
emission standards fo r hazardous air pollutants for stationary sources 
located in such State. I f  the Administrator finds the State procedure is 
adequate, he shall delegate to such State any authority he has under this 
Act to implement and enforce such standards.
(2 ) Nothing in this subsection shall prohibit the Administrator from 
enforcing any applicable emission standard under this section.

(e) Design, equipment, work practice, and operational standards. (1 ) For
purposes o f this section, if in the judgment o f the Administrator, it is 
not feasible to prescribe or enforce an emission standard fo r control o f a 
hazardous air pollutant o r pollutants, he may instead promulgate a 
design, equipment, work practice, or operational standard, or combina­
tion thereof, which in his judgment is adequate to protect the public 
health from  such pollutant o r pollutants with an ample margin o f  safety. 
In the event the Administrator promulgates a design o r equipment 
standard under this subsection, he shall include as part o f such standard 
such requirements as w ill assure the proper operation and maintenance 
o f any such element o f design o r equipment.
(2 ) For the purpose o f  this subsection, the phrase “ not feasible to 
prescribe o r enforce an emission standard”  means any situation in which 
the Administrator determines that (A ) a hazardous pollutant o r pollu­
tants cannot be emitted through a conveyance designed and constructed 
to emit o r capture such pollutant, o r that any requirement for, o r use of, 
such a conveyance would be inconsistent with any Federal, State, or 
local law, o r (B ) the application o f  measurement methodology to a 
particular class o f sources is not practicable due to technological or 
economic limitations.
(3 ) I f  after notice and opportunity fo r public hearing, any person 
establishes to the satisfaction o f the Administrator that an alternative 
means o f emission limitation will achieve a reduction in emissions o f  any 
air pollutant at least equivalent to the reduction in emissions o f such air 
pollutant achieved under the requirements o f paragraph (1), the Admin­
istrator shall permit the use o f such alternative by the source for 
purposes o f compliance with this section with respect to such pollutant.
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(4) Any standard promulgated under paragraph (1 ) shall be promulgated 
in terms o f an emission standard whenever it becomes feasible to 
promulgate and enforce such standard in such terms.
(5) Any design, equipment, work practice, o r operational standard, or 
any combination thereof, described in this subsection shall be treated as 
an emission standard fo r purposes o f the provisions o f this Act (other 
than the provisions o f this subsection).

rJuly 14. 1955, ch 360, T itle I, Part A, § 112, as added Dec. 31, 1970, P.
91-604, § 4(a), 84 Stat. 1685; Aug. 7, 1977, P. L. 95-95, T itle I, 

S6 109(d)(2), 110, T itle IV , § 401(c), 91 Stat. 701, 703, 791; Nov. 9, 1978, 
L. 95-623, § 13(b), 92 Stat. 3458.)

H ISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text:
•'This Act” , referred to in this section, is Act July 14, 1955, ch 360, 69 
Stat. 322, as generally amended by Act Dec. 17, 1963, P. L. 88-206, 77 
Stat. 392, which appeared as 42 USCS §§ 1857 et seq. prior to its 
general amendment by Act Aug. 7, 1977, P. L. 95-95, 91 Stat. 685, and 
now appears as 42 USCS §§ 7401 et seq.
Explanatory notes:
This section formerly appeared as 42 USCS § 1857c-7.
Amendments:
1977, Act Aug. 7, 1977 (effective upon enactment as provided by 
§ 406(d) o f such Act, which appears as 42 USCS §7401 note) substi­
tuted subsec. (a )(1) for one which read: The term ‘hazardous air 
pollutant’ means an air pollutant to which no ambient air quality 
standard is applicable and which in the judgment of the Administrator 
may cause, or contribute to, an increase in mortality or an increase in 
mortality or an increase in serious irreversible, or incapacitating revers­
ible, illness."; in subsec. (d)(1), deleted “ (except with respect to station­
ary sources owned or operated by the United States)”  following 
“ enforce such standards; and added subsec. (e).
1978. Act Nov. 9, 1978, in subsec. (e), added para. (5).
Other provisions:
Pending actions and proceedings. Act Aug. 7, 1977, P. L. 95-95, Title 
IV, § 406(a), 91 Stat. 795, which appears as 42 USCS §7401 note, 
provided that suits, actions, and other proceedings lawfully commenced 
by or against the Administrator or any other officer or employee of the 
United States in his official capacity or in relation to the discharge of 
his official duties under Act July 14, 1955, ch 360, 69 Stat. 322, which 
appears generally as 42 USCS §§ 7401 et seq. (for full classification of 
such Act, consult USCS Tables volumes), as in effect prior to the 
enactment o f Act Aug. 7, 1977 should not abate by reason o f the 
taking effect of Act Aug. 7, 1977.
Modification or rescission o f rules, regulations, orders, determinations, 
contract?, certifications, authorizations, delegations, and other actions.
Act Aug. 7, 1977, P. L. 95-95, Title IV, § 406(b), 91 Stat. 795, which
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Guam, American Samoa, and the Commonwealth of the Northern 
Mariana Islands.
(32) The term “State authority” means the agency established or 
designated under section 4007 [42 USCS § 6947].
(33) The term “sicage”, when used in connection with hazardous 
waste, means the containment of hazardous waste, either on a temporary 
basis or for a period of years, in such a manner as not to constitute 
disposal of such hazardous waste.
,j4) The term “treatment”, when used in connection with hazardous 
waste, means any method, technique, or process, including neutraliza­
tion, designed to change the physical, chemical, or biological character 
or composition of any hazardous waste so as to neutralize such waste or 
so as to render such waste nonhazardous, safer for transport, amenable 
for recovery, amenable for storage, or reduced in volume. Such term 
includes any activity or processing designed to change the physical form 
or chemical composition of hazardous waste so as to render it nonhazar­
dous.
(35) The term “virgin material” means a raw material, including 
previously unused copper, aluminum, lead, zinc, iron, or other metal or 
metal ore, any undeveloped resource that is, or with new technology will 
become, a source of raw materials.
(36) The term “used oil” means any oil which has been—

(A) refined from crude oil,
(B) used, and
(C) as a result of such use, contaminated by physical or chemical 
impurities.

(37) The term “recycled oil” means any used oil which is reused, 
following its original use, for any purpose (including the purpose for 
which the oil was originally used). Such term includes oil which is re­
refined, reclaimed, burned, or reprocessed.
(38) The term “lubricating oil” means the fraction of crude oil which is 
sold for purposes of reducing friction in any industrial or mechanical 
device. Such term includes re-refined oil.
(39) The term “re-refined oil” means used oil from which the physical 
and chemical contaminant acquired through previous use have been 
removed through a refining process.

(Oct. 20, 1965, P. L. 89-272, Title II, Subtitle A, § 1004, as added Oct. 21. 
1976, P. L. 94-580, §2, 90 Stat. 2798; Nov. 8, 1978, P. L. 95-609, § 7(b), 
92 Stat. 3081; Oct. 15, 1980, P.L. 96-463, § 3, 94 Stat. 2055; Oct. 21, 1980, 
P. L. 96-482, § 2, 94 Stat. 2334.)

P. L. 94-580, 90 St;

H ISTORY: ANCILLARY LAWS AND DIRECTIVES 
Explanatory notes:
The bracketed was inserted in para. (8), as punctuation probably 
intended by Congress in amendment by Act Nov. 8, 1978.
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c 9(502. Designation of additional hazardous substances and estab­
lishment of reportable released quantities; regulations
(a) The Administrator shall promulgate and revise as may be appropriate, 
reizulations designating as hazardous substances, in addition to those 
referred to in section 101(14) of this title (42 USCS §9601(14)], such 
elements, compounds, mixtures, solutions, and substances which, when 
released into the environment may present substantial danger to the public 
health or welfare or the environment, and shall promulgate regulations 
establishing that quantity of any hazardous substance the release of which 
shall be reported pursuant to section 103 of this title [42 USCS § 9603], 
The Administrator may determine that one single quantity shall be the 
reportable quantity for any hazardous substance, regardless of the medium 
into which the hazardous substance is released. For all hazardous sub­
stances foi which proposed regulations establishing reportable quantities 
were published in the Federal Register under this subsection on or before 
March 1, 1986, the Administrator shall promulgate under this subsection 
final regulations establishing reportable quantities not later than December 
31, 1986. For all hazardous substances for which proposed regulations 
establishing reportable quantities were not published in the Federal Regis­
ter under this subsection on or before March 1, 1986, th Vdministrator 
shall publish under this subsection proposed regulations establishing report- 
able quantities jiot later than December 31, 1986, and promulgate final 
regulations under this subsection establishing reportable quantities not later 
than April 30, 1988.

(b) Unless and until superseded by regulations establishing a reportable 
quantity under subsection (a) of this section for any hazardous substance 
as defined in section 101(14) of this title [42 USCS §9601(14)], (1) a 
quantity of one pound, or (?) for those hazardous substances for which 
reportable quantities have bet;, stablished pursuant to section 311(b)(4) of 
the Federal Water Pollution Control Act [42 USCS § 1321(b)(4)], such 
reportable quantity, shall be deemed that quantity, the release of which 
requires notification pursuant to section 103(a) or (b) of this title [42 USCS 
§ 9603(a) or (b)].
(Dec. 11, 1980, P. L. 96-510, Title I, § 102, 94 Stat. 2772; Oct. 17, 1986, P. 
L. 99499, Title I, § 102, 100 Stat. 1617.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Effective date of section:
Act Dec. 11, 1980, P. L. 96-510, Title I I I ,  § 302(a), 94 Stat. 2808, 
which appears as 42 USCS § 9652(a), provides that this section shall 
become effective upon its enacf ' it on Dec. 11, 1980.
Amendments:
1986. Act Oct. 17, . .ctive on enactment on 10/17/86, as
provided by § 4 o f sue. «..'t, which appears as 42 USCS § 9601 note), 
in subsec. (a), inserted the two sentences which begin “ For all hazard-
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States under the Magnuson Fishery Conservation and Management Act 
[16 USCS §§ 1801 et seq.], and (13) uny other surface wnter, ground 
wuter, drinking water supply, land surface or subsurface strata, or 
ambient air within the United States or under the jurisdiction of the 
United States.
(9) The term “facility” means (A) any building, structure, installation, 
equipment, pipe or pipeline (including any pipe into a sewer or publicly 
owned treatment works), well, pit, pond, lagoon, impoundment, ditch, 
landfill, storage container, motor vehicle, rolling stock, or aircraft, or (13) 
any site or area where a hazardous substance hus been deposited, stored, 
disposed of, or placed, or otherwise come to be located; but does not 
include any consumer product in consumer use or any vessel.
(10) The term “federally permitted release” means (A) discharges in 
compliance with a permit under section 402 of the Federal Water 
Pollution Control Act [33 USCS § 1342], (D) discharges resulting from 
circumstances identified and reviewed and made part of the public 
record with respect to a permit issued or modified under section 402 of 
the Federal Water Pollution Control Act [33 USCS § 1342] and subject 
to a condition of such permit, (C) continuous or anticipated intermittent 
discharges from a point source, identified in a permit or permit applica­
tion under section 402 of the Federal Water Pollution Control Act [33 
USCS § 1342], which are caused by events occurring within the scope of 
relevant operating or treatment systems, (D) discharges in compliance 
with a legally enforceable permit under section 404 of the Federal Water 
Pollution Control Act [42 USCS § 1344] (E) releases in compliance with 
a legally enforceable final permit issued pursuant to section 3005(a) 
through (d) of the Solid Waste Disposal Act [42 USCS § 6925(a)-(d)] 
from a hazardous waste treatment, storage, or disposal facility when 
such permit specifically identifies the hazardous substances and makes 
such substances subject to a standard of practice, control procedure or 
bioassay limitation or condition, or other control on the hazardous 
suhstances in such releases, (F) any release in compliance with a legally 
entjrceable permit issued under section 102 of [or] section 103 of the 
Marine Protection, Research, and Sanctuaries Act of 1972 [33 USCS 
§ 1412 or 1413], (G) any injection of fluids authorized under Federal 
underground injection control programs or State programs submitted for 
Federal approval (and not disapproved by the Administrator of the 
Environmental Protection Agency) pursuant to part C of the Safe 
Drinking Water Act [42 USCS §§ 300h et seq.], (H.) any emission into 
the air subject to a permit or control regulation under section 111, 
section 112, title I part C, title I part D, or State implementation plans 
submitted in accordance with section 110 of the Clean Air Act [42 
USCS §§7411, 7412, 7470 et seq., 7501 et seq., or 7410] (and not 
disapproved by the Administrator of the Environmental Protection 
Agency), including any schedule or waiver granted, promulgated, or 
approved under these sections, (I) any injection of fluids or other 
materials authorized under applicable State law (i) for the purpose of
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stimulating or treating wells for the production of crude oil, natural gas, 
or water, (ii) for the purpose of secondary, tertiary, or other enhanced 
recovery of crude oil or natural gas, or (iii) which are brought to the 
surface in conjunction with the production of crude oil or natural gas 
and which are reinjected, (J) the introduction of any pollutant into a 
publicly owned treatment works when such pollutant is specified in and 
in compliance with applicable prctreatmcnt standards of section 307(b) 
or (c) of the Clean Water Act [33 USCS § 1317(b) or (c)] and enforce­
able requirements in a pretreatment program submitted by a State or 
municipality for Federal approval under section 402 of such Act [33 
USCS § 1342], and (K) ~ny release of source, special nuclear, or 
byproduct material, as those terms are defined in the Atomic Energy 
Act of 1954 [42 USCS §§2011 et seq.], in compliance with a legally 
enforceable license, permit, regulation, or order issued pursuant to the 
Atomic Energy Act of 1954 [42 USCS §§ 2011 et seq.].
(11) The term “Fund" or “Trust Fund” means the Hazardous Substance 
Superfund established by section 9507 of the Internal Revenue Code of 
1986 [26 USCS § 9507].
(12) The term “ground water" means water in a saturated zone or 
stratum beneath the surface of land or water.
(13) The term “guarantor” means any person, other than the owner or 
operator, who provides evidence of financial responsibility for an owner 
or op rator under this Act.
(14) The term “hazardous substance” means (A) any substance desig­
nated pursuant to section 311(b)(2)(A) of the Federal Water Pollution 
Control Act [33 USCS § 1321(b)(2)(A)], (B) any element, compound, 
mixture, solution, or substance designated pursuant to section 102 of 
this Act [42 USCS § 9602], (C) any hazardous waste having the 
characteristics identified under or listed pursuant to section 3001 of the 
Solid Waste Disposal Act [42 USCS § 6921] (but not including any 
waste the regulation of which under the Solid Waste Disposal Act has 
been suspended by Act of Congress), (D) any toxic pollutant listed 
under section 307(a) of the Federal Water Pollution Control Act [33 
USCS § 1317(a)], (E) any hazardous air pollutant listed under section 
112 of the Clean Air Act [42 USCS *7412], and (F) any imminently 
hazardous chemical substance or mixture with respect to which the 
Administrator has taken action pursuant to section 7 of the Toxic 
Substances Control Act [15 USCS §2606]. The term does not include 
petroleum, including crude oil or any fraction thereof which is not 
otherwise specifically listed or designated as a hazardous substance 
under subparagraphs (A) through (F) of this paragraph, and the term 
does not include natural gas, natural gas liquids, liquefied natural gas, or 
synthetic gas usable for fuel (or mixtures of natural gas and such 
synthetic gas).
(15) The term “navigable waters” or “navigable waters of the United 
States" means the waters of the United States, including the territorial 
seas.
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(16) The term “natural resources” means land, fish, wildlife, biota, air, 
water, ground water, drinking water supplies, and other such resources 
belonging to, managed by, held in trust by, appertaining to, or otherwise 
controlled by the United States (including the resources of the fishery 
conservation zone established by the Magnuson Fishery Conservation 
and Management Act [16 USCS §§ 1801 et seq.]), any State or local 
government, any foreign government, any Indian tribe, or, if such 
resources are subject to a trust restriction on alienation, any member of 
an Indian tribe.
(17) The term "offshore facility” means any facility of any kind located 
in, on, or under, any of the navigable waters of the United States, and 
any facility of any kind which is subject to the jurisdiction of the United 
States and is located in, on, or under any other waters, other than a 
vessel or a public vessel.
(18) The term “onshore facility” means any facility (including, but not 
limited to, motor vehicles and rolling stock) of any kind located in, on, 
or under, any land or nonnavigable waters within the United States.
(19) The term “otherwise subject to the jurisdiction of the United 
States” means subject to the jurisdiction of the United States by virtue 
of United States citizenship, United States vessel documentation or 
numbering, or as provided by international agreement to which the 
United States is a party.
(20)(A) The term “owner or operator” means (i) in the case of a vessel, 
any person owning, operating, or chartering by demise, such vessel,

.l/)Q rQ<j) (ii) in the case of an—onshefe facility ■or- an ofEshore-facility, any 
person owning or operating such facility, and (iii) in the case of any 

/ /  facility, title or control of w hich was conveyed due to bankruptcy,
Ttyn foreclosure, tax delinquency, (abandonment) or similar means to a unit

■ of State or local government,l^iny person who owned, operated, or
w 1 ’ otherwise controlled activities at such facility immediately beforehand.

Such term does not include a person, who, without participating in 
the management of a vessel or facility, holds indicia of ownership 

/ primarily to protect his security interest in the vessel or facility,
j (B) In the case of a hazardous substance which has been accepted for
I transportation by a common or contract carrier and except as pro­

vided in section lC7(a)(3) or (4) of this Act [42 USCS § 9607(a)(3) or
(4)]. (0 the term “owner or operator” shall mean such common 
carrier or other bona fide for hire carrier acting as an independent 
contractor during such transportation, (ii) the shipper of such hazard­
ous substance shall not be considered to have caused or contributed to 
any release during such transportation which resulted solely from 
circumstances or conditions beyond his control.
(C) In the case of a hazardous substance which has been delivered by 
a common or contract carrier to a disposal or treatment facility and 
except as provided in section 107(a)(3) or (4) [42 USCS § 9607(a)(3) 
or (4)] (i) the term “owner or operator” shall not include such
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common or contract carrier, and (ii) such common or contract carrier 
shall not be considered to have caused or contributed to any release at 
such disposal or treatment facility resulting from circumstances or 
conditions beyond its control.
(D) The term “owner or operator” does not include a unit of State or 
local government which acquired ownership or control involuntarily 
through bankruptcy, tax delinquency, abandonment, or other circum­
stances in which the government involuntarily acquires title by virtue 
of its function as sovereign. The exclusion provided under this 
paragraph shall not apply to any State or local government which has 
caused or contributed to the release or threatened release of a 
hazardous substance from the facility, and such a State or local 
government shall be subject to the provisions of this Act in the same 
manner and to the same extent, both procedurally and substantively, 
as any nongovernmental entity, including liability under section 107 
[42 USCS § 9607].

(21) The term “person” means an individual, firm, corporation, associa­
tion, partnership, consortium, joint venture, commercial entity, United 
States Government, State, municipality, commission, political subdivi­
sion of a State, or any interstate body.
(22) The term “release” means any spilling, leaking, pumping, pouring, 
emitting, emptying, discharging, injecting, escaping, leaching, dumping, 
or disposing into the environment (including the abandonment or 
discarding of bai/els, containers, and other closed receptacles containing 
any hazardous substance or pollutant or contaminant), but exc’udes (A) 
any release which results in exposure to persons solely with . a work­
place, with respect to a claim which such persons may assert against the 
employer of such persons, (B) emissions from the engine exhaust of a 
motor vehicle, rolling stock, aircraft, vessel,/r pipeline-pumping station 
p-nginp-, (PWri.̂ <ŵ f-srmrfP, byproduct, w l-ntwdenr-p.̂ -lt.y1 "Pmi11 

a.nuclear incident, as those terms are defined in the/Atomic Energy Act
 FrfO — g g p  Y  ; r .  LI 11.11 r i t l r^n l -  i r  /  t r ,of— h954 [42 nJSCS- i f 'y s u c h

requirements with respect \to financial protectin 
Nuele5f~~Regulatorŷ Commiijision y(nder section jllO ot si 
USCS §§ 2210], or, for the puxposff's of sectioh 104 of this 
§ 9604] or anv other resramse-^swrtranvTel^e-^soi 
sp(vrni1~~nuclear material from any~~processing— site—des' 
section 102(a)(1) or 302(a) ot the Uranium Mill Tail!
Control Act of 1978 f42 USCS-S-79h2fa)________ 1 ___
normaTappiication o f fertilizer.
(23) The terms “remove” or “removal” means the cleanup or removal of 
released hazardous substances from the environment, such actions as 
may be necessary taken in the event of the threat of release of hazardous 
substances into the environment, such actions as may be necessary to 
monitor, assess, and evaluate the release or threat of release of hazard­
ous substances, the disposal of removed materal, or the taking of such
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other actions as may be necessary to prevent, minimize, o r mitigate 
damage to the public health o r welfare o r to the environment, which 
may otherwise result from  a release o r threat o f release. The term 
includes, in addition, without being limited to, security fencing o r other 
measures to lim it access, provision o f alternative water supplies, tempo­
rary evacuation and housing o f threatened individuals not otherwise 
provided for, action taken under section 104(b) o f this Act [42 USCS 
§ 9604(b)], and any emergency assistance which may be provided under 
the Disaster Re lie f Act o f 1974 [42 USCS §§ 5121 et seq.].
(24) The terms “ remedy”  or “ remedial action”  means [mean] those 
actions consistent with permanent remedy taken instead o f o r in addi­
tion to removal actions in the event o f a release or threatened release o f 
a hazardous substance into the environment, to prevent or minimize the 
release o f hazardous substances so that they do not migrate to cause 
substantial danger to present o r future public health o r welfare o r the 
environment. The term includes, but is not limited to, such actions at 
the location o f the release as storage, confinement, perimeter protection 
using dikes, trenches, o r ditches, clay cover, neutralization, cleanup o f 
released hazardous substances and associated contaminated materials, 
recycling or reuse, diversion, destruction, segregation o f  reactive wastes, 
dredging o r excavations, repair o r replacement o f leaking containers, 
collection o f leachate and runoff, onsite treatment o r incineration, 
provision o f alternative water supplies, and any monitoring reasonably 
required to assure that such actions protect the public health and 
welfare and the environment. The term includes the costs o f permanent 
relocation o f residents and businesses and community facilities where the 
President determines that, alone or in combination with other measures, 
such relocation is more cost-effective than and environmentally prefera­
ble to the transportation, storage, treatment, destruction, o r secure 
disposition offsite o f hazardous substances, o r may otherwise be neces­
sary to protect the public health o r welfare; the term includes offsite 
transport and offsite storage, treatment, destruction, o r secure disposi­
tion o f hazardous substances and associated contaminated materials.
(25) The terms "respond”  or “ response”  means [mean] remove, removal, 
remedy, and remedial action, a ll such terms (including the terms 
“ removal”  and “ remedial action” )  include enforcement activities related 
thereto.
(26) The terms “ transport”  o r “ transportation”  means the movement o f 
a hazardous substance by any mode, including pipeline (as-defined'in the 
Pipeline Safety- Act), and in the case o f a hazardous substance which has 
been accepted fo r transportation by a common or contract carrier, the 
term “ transport”  o r “ transportation”  shall include any stoppage in 
transit which is temporary, incidental to the transportation movement, 
and at the ordinary operating convenience o f a common or contract 
carrier, and any such stoppage shall be considered as a continuity o f 
movement and not as the storage o f  a hazardous substance.
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(27) The terms “United States” and “State" include the several States of 
the United States, the District of Columbia, the Commonwealth of 
Puerto Rico, Guam, American Samoa, the United States Virgin Islands, 
the Commonwealth of the Northern Marianas, and any other territory 
or possession over which the United States has jurisdiction.
(28) The term “vessel" means every description of watercraft or other 
artificial contrivance used, or capable of being used, as a means of 
transportation on water.
(29) The terms “disposal", “hazardous waste”, and “treatment" shall 
have the meaning [meanings] provided in section 1004 of the Solid 
Waste Disposal Act [42 USCS §§ 6903].
(30) The terms “territorial sea” and “contiguous zone” shall have the 
meaning [meanings] provided in section 502 of the Federal Water 
Pollution Control Act [33 USCS § 1362],
(31) The term “national contingency plan” means the national contin­
gency plan published under section 311(c) of the Federal Water Pollu­
tion Control Act [33 USCS § 1321(c)] or revised pursuant to section 105 
of this Act [42 USCS § 9605].
(32) The terms “liable” or “liability” under this title [42 USCS §§ 9601 
et seq.] shall be construed to be the standard of liability which obtains 
under section 311 of the Federal Water Pollution Cuntrol Act [33 USCS 
§ 1321].
(33) The term “pollutant or contaminant” shall include, but not be 
limited to, any element, substance, compound, or mixture, including 
disease-causing agents, which after release into the environment and 
upon exposure, ingestion, inhalation, or assimilation into any organism, 
either directly from the environment or indirectly by ingestion through 
food chains, will or may reasonably be anticipated to cause death, 
disease, behavioral abnormalities, cancer, genetic mutation, physiological 
malfunctions (including malfunctions in reproduction) or physical defor­
mations, in such organisms or their offspring; except that the term 
“pollutant or contaminant” shall not include petroleum, including crude 
oil or any fraction thereof which is not otherwise specifically listed or 
designated as a hazardous substance under subparagraphs (A) through 
(F) of paragraph (14) and shall not include natural gas, liquefied natural 
gas, or synthetic gas of pipeline quality (or mixtures of natural gas and 
such synthetic gas).
(34) The term “alternative water supplies” includes, but is not limited 
to, drinking water and household water supplies.
(35)(A) The term “contractual relationship”, for the purpose of section 

107(b)(3) [42 USCS § 9607(b)(3)], includes, but is not limited to, land 
contracts, deeds or other instruments transferring title or possession, 
unless the real property on which the facility concerned is located was 
acquired by the defendant after the disposal or placement of the 
hazardous substance on, in, or at the facility, and one or more of the
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circumstances described in clause (i), (ii), or (iii) is also established by 
the defendant by a preponderance of the evidence:
(i) At the time the defendant acquired the facility the defendant did 
not know and had no reason to know that any hazardous substance 
which is the subject of the release or threatened release was 
disposed of on, in, or at the facility.
(ii) The defendant is a government entity which acquired the 
facility by escheat, or through any other involuntary transfer or 
acquisition, or through the exercise of eminent domain authority by 
purchase or condemnation.
(iii) The defendant acquired the facility by inheritance or bequest.

In addition to establishing the foregoing, the defendant must establish 
that he has satisfied the requirements of section 107(b)(3)(a) and (b) 
[42 USCS § 9607(b)(3)(a) and (b)].
(B) To establish that the defendant had no reason to know, as 
provided in clause (i) of subparagraph (A) of this paragraph, the 
defendant must have undertaken, at the time of acquisition, all 
appropriate inquiry into the previous ownership and uses of the 
property consistent with good commercial or customary practice in an 
effort to minimize liability. For purposes of the preceding sentence the 
court shall take into account any specialized knowledge or experience 
on the part of the defendant, the relationship of the purchase price to 
the value of the property if uncontaminated, commonly known or 
reasonably ascertainable information about the property, the obvious­
ness of the presence or likely presence of contamination at the 
property, and the ability to detect such contamination by appropriate 
inspection.
(C) Nothing in this paragraph or in section 107(b)(3) [42 USCS 
§ 9607(b)(3)] shall diminish the liability of any previous owner or 
operator of such facility who would otherwise be liable under this 
Act. Notwithstanding this paragraph, if the defendant obtained actual 
knowledge of the release or threatened release of a hazardous sub­
stance at such facility when the defendant owned the real property 
and then subsequently transferred ownership of the property to 
another person without disclosing such knowledge, such defendant 
shall be treated as liable under section 107(a)(1) [42 USCS 
§ 107(a)(1)] and no defense under section 107(b)(3) [42 USCS 
§ 107(b)(3)] shall be available to such defendant.
(D) Nothing in this paragraph shall affect the liability under this Act 
of a defendant who, by any act or omission, caused or contributed to 
the release or threatened release of a hazardous substance which is 
the subject of the action relating to the facility.

(36) The term “Indian tribe” means any Indian tribe, band, nation, or 
other organized group or community, including any Alaska Native 
village but not including any Alaska Native regional or village corpora­
tion, which is recognized as eligible for the special programs and
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services provided by the United States to Indians because of their status 
as Indians.
(37)(A) The term “service station dealer” means any person—

(i) who owns or operates a motor vehicle service station, filling 
station, gurage, or similar retail establishment engaged in the 
business of selling, repairing, or servicing motor vehicles, where a 
significant percentage of the gross revenue of the establishment is 
derived from the fueling, repairing, or servicing of motor vehicles, 
and
(ii) who accepts for collection, accumulation, and delivery to an oil 
recycling facility, recycled oil that (I) has been removed from the 
engine of a light duty motor vehicle or household appliances by the 
owner of such vehicle or appliances, and (II) is presented, by such 
owner, to such person for collection, accumulation, and delivery to 
an oil recycling facility.

(B) For purposes of section 114(c) [42 USCS § 9614(c)], the term 
“service station dealer” shall, notwithstanding the provisions of sub- 
paragraph (A), include any government agency that establishes a 
facility solely for the purpose of accepting recycled oil that satisfies 
the criteria set forth in subclauses (I) and (II) of subparagraph (A)(ii), 
and, with respect to recycled oil that satisfies the criteria set forth in 
subclauses (I) and (II), owners or operators of refuse collection 
services who are compelled by State law to collect, accumulate, and 
deliver such oil to an oil recycling facility.
(C) The President shall promulgate regulations regarding the determi­
nation of what constitutes a significant percentage of the gross 
revenues of an establishment for purposes of this paragraph.

(38) The term “incineration vessel” means any vessel which carries 
hazardous substances for the purpose of incineration of such substances, 
so loi.g as such substances or residues of such substances are on board.

(Dec. 11, 1980, P. L. 96-510, Title I, § 101, 94 Stat. 2767; Dec. 22, 1980, 
P. L. 96-561, Title II, § z38(b), 94 Stat. 3300; Oct. 17, 1986, P. L. 99-499, 
Title I, §§ 101, 114(b), 127(a), Title V, Part I, § 517(c)(2), 100 Stat. 1615, 
1652, 1692, 1774.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text:
“ This Act” , referred to in this section, is Act Dec. 11, 1980, P. L. 96- 
510, 94 Stat. 2767, commonly known as the “ Comprehensive Environ­
mental Response, Compensation, and Liability Act o f 1980” , which 
appears generally as 42 USCS §§ 9601 et seq. For full classification of 
such Act, consult USCS Tables volumes.
“ The Safe Drinking Water Act” , referred to in this section, is Act Dec.
16, 1974, P. L. 93-253, 88 Stat. 1660, which appears generally as 42 
USCS § 300f et seq. For full classification of such Act, consult USCS 
Tables volumes.
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H A Z A R D O U S  SUBSTANCES RELEASES, LIABILITY, 
C O M P E N S A T I O N  

§ 960l^pefinitions~^)
For purpose of this title~[42 USCS §§ 9601 et seq.]—
(1) The term “act of God” means an unanticipated grave natural 
disaster or other natural phenomenon of an exceptional, inevitable, and 
irresistible character, the effects of which could not have been prevented 
or avoided by the exercise of due care or foresight.
(2) The term “Administrator” means the Administrator of the United 
States Environmental Protection Agency.
(3) The term “barrel” means forty-two United States gallons at sixty 
degrees Fahrenheit.
(4) The term “claim” means a demand in writing for a sum certain.
(5) The term “claimant” means any person who presents a claim for 
compensation under this Act.
(6) The term “damages” means damages for injury or loss of natural 
resources as set forth in section 107(a) or 111(b) of this Act [42 USCS 
§ 9607(a) or 9611(b)].
(7) The term “drinking water supply” means any raw or finished water 
source that is or may be used by a public water system (as defined in the 
Safe Drinking Water Act, or as drinking water by one or more 
individuals.
(8) The term “environment” means (A) the navigable waters, the waters 
of the contiguous zone, and the ocean waters of which the natural 
resources are under the exclusive management authority of the United
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(8) The term “environment” means (A) the navigable waters, the waters 
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resources are under the exclusive management authority of the United
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y for the proper utilization and operation of the facility after complc- 
11 of the project; and includes preliminary planning to determine the 
>nomic and engineering feasibility and the public health and safety 
jects of the project, the engineering, architectural, legal, fiscal, and 
momic investigations and studies, and any surveys, designs, plans, 
irking drawings, specifications, and other action necessary for the 
rrying out of the project, and (C) the inspection and supervision of the 
icess of carrying out the project to completion.
\.) The term “demonstration” means the initial exhibition of a new 
ihnnlogy process or practice or a significantly new combination or use 
technologies, processes or practices, subsequent to the development 
ge, for the purpose of proving technological feasibility and cost 
ectiveness.
i The term “disposal" means the discharge, deposit, injection, dump- 
;, spilling, leaking, or placing of any solid waste or hazardous waste
0 or on any land or water so that such solid waste or hazardous 
iste or any constituent thereof may enter the environment or be 
litted into the air or discharged into any waters, including ground 
iters.
1 The term “Federal agency” means any department, agency, or other 
itrumentality of the Federal Government, any independent agency or 
ablishment of the Federal Government including any Government 
rporation, and the Government Printing Office.
) The term “hazardous waste” means a solid waste, or combination of 
lid wastes, which because of its quantity, concentration, or physical, 
emical, or infectious characteristics may—
(A) cause, or significantly contribute to an increase in mortality or an 
increase in serious irreversible, or incapacitating reversible, illness; or
(B) pose a substantial present or potential hazard to human health or 
the environment when improperly treated, stored, transported, or 
disposed of, or otherwise managed.
The term "hazardous waste generation” means the act or process of 
)ducing hazardous waste.
The term “hazardous waste management” means the systematic 

itrol of the collection, source separation, storage, transportation, 
icessing, treatment, recovery, and disposal of hazardous wastes.
For purposes of Federal financial assistance (other than rural 

nmunities assistance), the term "implementation” does not include 
: acquisition, leasing, construction, or modification of facilities or 
lipment or the acquisition, leasing, or improvement of land[.]
The term “intermunicipal agency” means an agency established by 
) or more municipalities with responsibility for planning or adminis- 
tion of solid waste.
) The term “interstate agency” means an agency of two or more 
nicipalities in different States, or an agency established by two or
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§ 9607. Liability

(a) Covered persons; scope; recoverable costs and damages; interest rate; 
“comparable maturity” date. Notwithstanding any other provision or rule 
of law, and subject only to the defenses set forth in subsection (b) of this

(1) the owner and operator of a vessel or a facility,
(2) any person who at the time of disposal of any hazardous substance 
owned or operated any facility at which such hazardous substances were 
disposed of,
(3) any person who by contract, agreement, or otherwise arranged for 
disposal or treatment, or arranged with a transporter for transport for 
disposal or treatment, of hazardous substances owned or possessed by 
such person, by any other party or entity, at any facility or incineration 
vessel owned or operated by another party or entity and containing such 
hazardous substances, and
(4) any person who accepts or accepted any hazardous substances for 
transport to disposal or trcaijneni facilities, incineration vessels or sites 
selected by such personjyrom which there is a release, or a threatened ’ 
release \vhich causes the (Incurrence of response costs, of a hazardous/ 
zsubstance} shalT be liable for—  /

(A) alt costs of removal or remedial action incurred by the United 
States Government or a State or an Indian tribe not inconsistent with 
the national contingency plan;
(B) any other necessary costs of response incurred by any other 
person consistent with the national contingency plan;
(C) damages for injury to, destruction of, or ) s of natural resources, 
including the reasonable costs of assessing such injury, destruction, or 
loss resulting from such a release; and
(D) the costs of any health assessment or health effects study carried 
out under section 104(i) [42 USCS § 9604(i)].

The amounts recoverable in an action under this section shall include 
interest on the amounts recoverable under subparagraphs (A) through (D). 
Such interest shall accrue from the later of (i) the date payment of a 
specified amount is demanded in writing, or (ii) the date of the expenditure 
concerned. The rate of interest on the outstanding unpaid balance of the 
amounts recoverable under this section shall be the same rate as is specified 
for interest or investments of the Hazardous Substance Superfund estab­
lished under subchapter A  of chapter 98 of the Internal Revenue Code of 
1954 [26 USCS §§ 9501 et seq.]. For purposes of applying such amend­
ments to interest under this subsection, the term “comparable maturity” 
shall be determined with reference to the date on which interest accruing 
under this subsection commences.

(b) Defenses. There shall be no liability under subsection (a) of this section 
for a person otherwise liable who can establish by a preponderance of the
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evidence that the release or threat of release of a hazardous substance and 
the damages resulting therefrom were caused solely by—
(1) an act of God;
(2) an act of war;
(3) an act or omission of a third party other than an employee or agent 
of the defendant, or than one whose act or omission occurs in connec­
tion with a contractual relationship, existing directly or indirectly, with 
the defendant (except where the sole contractual arrangement arises 
from a published tariff and acceptance for carriage by a common carrier 
by rail), if the defendant establishes by a preponderance of the evidence 
that (a) he exercised due care with respect to the hazardous substance 
concerned, taking into consideration the characteristics of such hazard­
ous substance, in light of all relevant facts and circumstances, and (b) he 
took precautions against foreseeable acts or omissions of any such third 
party and the consequences that could foreseeably result from such acts
or omissions; or
(4) any combination of the foregoing paragraphs.

(c) Determination of amounts. (1) Except as provided in paragraph (2) of 
this subsection, the liability under this section of an owner or operator 
or other responsible person for each release of a hazardous substance or 
incident involving release of a hazardous substance shall not exceed—

(A) for any vessel, other than an incineration vessel, which carries 
any hazardous substance as cargo or residue, $300 per gross ton, or 
$5,000,000, whichever is greater;
(B) for any other vessel, other than an incineration vessel, $300 per 
gross ton, or $500,000, whichever is greater;
(C) for any motor vehicle, aircraft, pipeline (as defined in the 
Hazardous Liquid Pipeline Safety Act of 1979 [49 USCS §§ 2001 et 
seq.]), or rolling stock, $50,000,000 or such lesser amount as the 
President shall establish by regulation, but in no event less than 
$5,000,000 (or, for releases of hazardous substances as defined in 
section 101(14)(A) of this title [42 USCS §§ 9601(14)(A)] into the 
navigable waters, $8,000,000). Such regulations shall take into ac­
count the size, type, location, storage, and handling capacity and 
other matters relating to the likelihood of release in each such class 
and to the economic impact of such limits on each such class; or
(D) for any incineration vessel or any facility other than those 
specified in subparagraph (C) of this paragraph, the total of all costs 
of response plus $50,000,000 for any damages under this title [42 
USCS §§ 9601 et seq.].

(2) Notwithstanding the limitations in paragraph (1) of this subsection, 
the liability of an owner or operator or other responsible person under 
this section shall be the full and total costs of response and damages, if
(A)(i) the release or threat of release of a hazardous substance was the 
result of willful misconduct or willful negligence within the privity or 
knowledge of such person, or (ii) the primary cause of the release was a
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UNITED STATES v. CHEM-DYNE CORP. 809
Clteas572F.Supp.802 (1983)

States derives its authority for reimburse­
ment from the specific Act of Congress 
passed in the exercise of a constitutional4 
function or power, its rights should also 
derive from federal common law. United 
States v. Kimbell Foods, Inc., 440 U.S. 715, 
726, 99 S.Ct. 1448, 1457, 59 L.Ed.2d 711 
(1979); Lake Misere, 412 U.S. at 593, 93 
S.Ct. at 2397; Standard Oil, 332 U.S. at 306, 
67 S.Ct. at 1607; Clearfield Trust Co. v. 
United States, 318 U.S. 363, 366, 63 S.Ct. 
573, 574, 87 L.Ed. 838 (1943). In conclusion, 
the rights, liabilities and responsibilities of 
the United States under 42 U.S.C. § 9607 
are governed by a federal rule of decision. 
Id.

[5,6] The question now becomes wheth­
er the scope of liability should be interpret­
ed according to the incorporated state law 
of the forum state or a federally created 
uniform law. This determination is a mat­
ter of judicial policy dependent upon a vari­
ety of considerations relevant to the nature 
of the specific governmental interests and 
to the effects upon them of applying state 
law. Kimbell, 440 U.S. at 728, 99 S.Ct. at 
1458; Standard Oil, 332 U.S. at 310,67 S.Ct. 
at 1609. Federal programs that by their 
nature are and must be uniform in charac­
ter throughout the nation necessitate the 
formulation of federal rules of decision. 
Kimbell, 440 U.S. at 728, 99 S.Ct at 1458; 
Standard Oil, 332 U.S. at 311, 67 S.Ct at 
1609-1610. CERCLA is such a federal pro­
gram. Representative Florio explained: 
“To insure the development of a uniform 
rule of law, and to discourage business deal­
ing in hazardous substances from locating 
primarily in states with more lenient laws, 
the bill will encourage the further develop­
ment of a Federal common law in this 
area." 126 Cong.Rec. H117R7 (Dec. 3,1980). 
CERCLA was designed to complement ex­
iting federal regulations by providing 

emergency funds for the clean-up of inac­
tive or abandoned hazardous waste sites as 
well as illegal releases, such as "midnight 
dumping," located across the nation in vir-

See U.S. Const., Art. IV, § 3. cl. 2: “The 
Congress shall have power to dispose of and 
make all needful rules and regulations respect-

tually every state. Id. at H11801. Expo­
sure to these substances poses a threat to 
the nation's national resources and to public 
health. A liability standard which varies in 
the different forum states would undermine 
the policies of the statute by encouraging 
illegal dumping in states with lax liability 
,'aws. Id. at H11787; See Report to Con­
gress, Injuries and Damages From Hazard­
ous Wastes—Analysis and Improvement of 
Legal Remedies, 97th Cong., 2d Sess. (1982). 
There is no good reason why the United 
States' right to reimbursement should be 
subjected to the needless uncertainty and 
subsequent delay occasioned by diversified 
local disposition when this matter is appro­
priate for uniform national treatment.

[7,8] Finding, then, that the delineation 
of a uniform federal rule of decision is 
consistent with the legislative history and 
policies of CERCLA and finding further 
that no compelling local interests mandate 
the incorporation of state law, a determina­
tion of the content of the federal rule is the 
final step in the analysis. Federal statutes 
dealing with similar subject matter are a 
prime repository of federal policy on a sub­
ject and a starting point for ascertaining 
federal common law. Illinois v. City o f 
Milwaukee, 406 U.S. 91, 91, 92 S.Ct. 1385, 
1385, 31 L.Ed.2d 712 (1972). Neither stat­
utes nor decisions of a particular state can 
be conclusive when fashioning federal law.

The Federal Water Pollution Control Act 
(FWPCA) was codified pursuant to the 
Congressional policy prohibiting oil or haz­
ardous substance discharges into navigable 
waters of the United States. 33 U.S.C.
§ 1321(b)(1). The owner or operator of a 
vessel which illegally discharges may be 
jointly and severally liable to the govern­
ment for its expenses in cleaning up the 
substances. Id. at § 1321(b)(2)(BXii); Unit­
ed States v. M/V Big Sam, 681 F.2d 432, 
439 (5th Cir.1982); Tex-Tow, 589 F.2d at 
1314; In Re Berkley Curtis Bay Co., 557 
F.Supp. 335, 339 (S.D.N.Y.1983); a f f ’d in 
part and rem in part, 697 F.2d 288 (2d

ing the territory and other property belonging
to the United S ta te s ..
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Cir. 1983); United States v. Hollywood Ma­
rine, Inc., 519 F.Supp. 688, 692 (S.D.Tex. 
1981), rev'd on other grounds, 625 F.2d 524 
(5th Cir.1980). In fact, the pertinent lan­
guage of the two statutes addressing liabili­
ty and contribution is strikingly similar. 
Compare 33 U.S.C. § 1321(fXl) with 42 
U.S.C. § 9607(a), (b), and 33 U.S.C. 
§ 1321(h) with 42 U.S.C. § 9607(e)(2). 
While the complementary policies and com­
parable language of FWPCA and CERCLA 
are persuasive points, a blanket adoption of 
the joint and several liability standard of 
§ 1321 would be inconsistent with the legis­
lative history of CERClA.

Typically, as in this case, there will be 
numerous hazardous substance generators 
or transporters who have disposed of wastes 
at a particular site. The term joint and 
several liability was deleted from the ex­
press language of the statute in order to 
avoid its universal application to inappropri­
ate circumstances. An examination of the 
common law reveals that when two or more 
persons acting independently caused a dis­
tinct or single harm for which there is a 
reasonable basis for division according to 
the contribution of each, each is subject to 
liability only for the portion of the total 
harm that he has himself caused. Restate­
ment (Second) of Torts, §§ 433A, 881 
(1976); Prosser, Law of Torts (4th ed. 1971), 
pp. 313-314; Edmonds v. Compagnie Gene- 
rale Transatlantique, 443 U.S. 256, 260, 99 
S.Ct. 2753, 2756, 61 L.Ed.2d 521 (1979); See 
Michie v. Great Lakes Steel Division, Na­
tional Steel Corp., 495 F.2d 213 (6th Cir.
1974); See, e.g., City o f Valparaiso v. Mof- 
fit, 12 Ind.App. 250, 255, 39 N.E. 909 (1895) 
(two independent polluters of a stream, al­
though not joint tortfeasors, are jointly and 
severally liable for damages). But where 
two or more persons cause a single and 
indivisible harm, each is subject to liability 
for the entire harm. Restatement (Second) 
of Torts, § 875; Prosser at 315-316. Fur­
thermore, where the conduct of two or 
more persons liable under § 9607 has com­
bined to violate the statute, and one or 
more of the defendants seeks to limit his 
liability on the ground that the entire harm 
is capable of apportionment, the burden of

proof as to apportionment is upon each de­
fendant. Id. at § 433B; Id. These rules 
clearly enumerate the analysis to be under­
taken when applying 42 U.S.C. § 9607 and 
are most likely to advance the legislative 
policies and objectives of the Act.

C. Summary Judgment
[9] The defendants, under section 1.80 

of the Manual for Complex Litigation, have 
moved for an early determination that they 
are not jointly and severally liable for the 
reimbursement of clean-up costs at Chem- 
Dyne. The proposition of the defendants is 
that because joint and severally liability is 
not expressly provided for in CERCLA, 
there is no basis for its imposition. We find 
this to be an incorrect interpretation of the 
Act, and will apply the law under 42 U.S.C. 
§ 9607 as delineated in the prior discussion. 
The Motion of defendants is essentially a 
Motion for a Partial Summary Judgment on 
the issue of joint and several liability. Fed. 
R.Civ.P. 56; See, In Re Beef Industry Anti­
trust Litigation, 600 F.2d 1148, 1170 (5th 
Cir.1979), cert, denied sub nom., Safeway 
Stores, Inc. v. Meat Price Investigators 
Ass'n, 449 U.S. 905, 101 S.Ct. 280, 66 
L.Ed.2d 137 (1980).

The summary judgment standard in this 
Circuit is a stringent one. Rule 56(c) per­
mits the Court to grant summary judgment 
when there is no genuine issue of material 
fact and when the moving party is entitled 
to judgment as a matter of law. Sartor v. 
Arkansas Natural Gas Corp., 321 U.S. 620, 
6-1 S.Ct. 724, 88 L.Ed. 967 (1944); Tee-Pak, 
Inc. v. St. Regis Paper Co., 491 F.2d 1193. 
1195 (6th Cir.1974). In deciding a Motion 
for Summary Judgment, the Court must 
construe evidence in a light least favorable 
to the movant and most favorable to the 
opposing party. Bohn Aluminum & Brass 
Corp. v. Storm King Corp., 303 F.2d 425, 
427 (6th Cir.1962). The Court must exercise 
extreme caution in disposing of complex 
cases on a Motion for Summary Judgment 
SJ. Groves & Sons Co. v. Ohio Turnpike 
Commission, 315 F.2d 235, 237 (6th Cir. 
1963), cert, denied, 375 U.S. 824, 84 S.Ct. 65, 
11 L.Ed.2d 57 (1963).
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The question of whether the defendants 
are jointly or severally liable for the clean­
up costs turns on a fairly complex factual 
determination. Read in the light most fa­
vorable to the plaintiff, the following facts 
illustrate the nature of the problem. The 
Chem-Dyne facility contains a variety of 
hazardous waste from 289 generators or 
transporters, consisting of about 608,000 
pounds of material. Some of the wastes 
have commingled but the identities of the 
sources of these wastes remain unascer­
tained. The fact of the mixing of the 
wastes raises an issue as to the divisibility 
of the harm. Further, a dispute exists over 
which of the wastes have contaminated the 
ground water, the degree of their migration 
and concomitant health hazard. Finally, 
the volume of waste of a particular genera­
tor is not an accurate predictor of the risk 
associated with the waste because the toxic­
ity or migratory potential of a particular 
hazardous substance generally varies inde­
pendently with the volume of the waste.

This case, as do most pollution cases, 
turns on the issue of whether the harm 
caused at Chem-Dyne is "divisible” or "indi­
visible." I f  the harm is divisible and if 
there is a reasonable basis for apportion­
ment of damages, each defendant is liable 
only for the portion of harm he himself 
caused. Restatement (Second) of Torts, 
§§ 443A, 881. In this situation, the burden 
of proof as to apportionment is upon each 
defendant. Id. at § 433B. On the other 
hand, if the defendants caused an indivisi­
ble harm, each is subject to liability for the 
entire harm. Id. at § 875. The defendants 
have not carried their burden of demon­
strating the divisibility of the harm and the 
degrees to which each defendant is respjii- 
sible.

The judicial interpretation of the nature 
and scope of liability under 42 U.S.C.
§ 9607 is intended to assist the parties in 
expediting discovery and trial preparation. 
Manual of Complex Litigation, § 1.80. 
There is an insufficient evidentiary basis, 
with unresolved factual questions, which 
Precludes the resolution of this case in the 
form of a summary judgment motion. Be­
muse there are genuine issues of material

fact concerning the divisibility o f the hurm 
and any potential apportionment, the de­
fendants are not entitled to judgment as a 
matter of law.

D. Summary

In conclusion, 42 U.S.C. § 9607 provides 
for a uniform federal rule of decision which 
delineates the scope of liability pursuant to 
the Restatement (Second) of Torts §§ 433B, 
433A, 875, 881. Additionally, because the 
defendants have not shown conclusively 
that there exists no genuine issue of materi­
al fact, they are not entitled to the partial 
summary judgment as a matter of law. 
Sartor, 321 U.S. at 620, 64 S.Ct. at 72-1.

The Court hereby DENIES defendants’ 
Motion for Partial Summary Judgment.

IT IS SO ORDERED.

Raye S. SKINNER 
v,

OLD SOUTHERN LIFE INS. CO. 
Civ. A. No. 83-1522.

United States District Court, 
W.D. Louisiana, 

Alexandria Division.
Oct 11, 1983.

On motion to remand action to state 
court, the District Court, Nauman S. Scott, 
Chief Judge, held that: (1) words "receipt 
by the defendant, through service or other­
wise" in statute governing time for filing of 
removal petition means receipt by service or 
some action which is equivalent of service, 
and (2) date on which insurance company as 
defendant received copy of insured’s, peti­
tion served on Louisiana Secretary of State, 
rather than earlier date on which defendant
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the Mortgagee, Given the existence of the 
Fireman’s Fund policy, however, Appalachi- 
an argues that its obligation to the Mortga­
gee was cancelled as of the date Fireman's 
Fund assumed coverage, and therefore 
Fireman's Fund is not entitled to seek con­
tribution from Appalachian for the loss 
claimed by the Mortgagee. The Court 
agrees,

The New York standard mortgage clause 
hus been interpreted to operate as an inde­
pendent contract of insurance between the 
insurer and the mortgagee. Rulxsnstein v. 
Cosmopolitan MuL Ins. Co., 403 N.Y.S.2d 
96, 61 A.D.2d 1029 (1978); Fancher v. Car- 
son-Campbel!, Inc., 216 Kan. 141, 530 P.2<1 
1225 (1975); Hartford Fire Ins. Co. v. Asso­
ciates Capital Corp., 313 So,2d 404 (Miss.
1975); Waynesville Sec. Bank v. Stuyvesanl 
Ins. Co., 499 S.W.2d 218 (Mo.App.1973); 
Travelers Indemnity Co. v. Storecraft, Inc., 
491 S.W.2d 745 (Tex.Civ.App.1973). In ac­
tuality, however, what has been termed an 
"independent contract" is more accurately 
characterized as a right of estoppel w’hich 
the mortgagee holds against the insurer so 
that the mortgagee is not subject to forfei­
ture because of any act or omission of the 
insured, unknown to the mortgagee. Exist­
ing case law reveals that this estoppel right 
exists only for the benefit of the mortga­
gee. The Court has not been presented 
with any authority which would allow a 
party other than the one intended to be 
benefited from the mortgage clause to as­
sert a claim against an insurer for failure to 
notify the Mortgagee as required by the 
standard mortgage clause. Cf. Fancher v. 
Carson-Campbell, supra, 530 P.2d at 1228 
(allowing claim based on standard mort­
gage clause to be asserted by individuals 
who were intended beneficiaries of mortga­
gee’s position as it related to this clause).

In the present case. Fireman's Fund is 
attempting to pick up the estoppel rights 
which the Bank would have had against 
Appalachian. This it cannot do. In selling 
its policy covering the Deer Dale Property 
and accepting a premium therefore, Fire­
man's Fund extinguished the Bank’s rights 
against Appalachian. Appalachian was 
thus the unintended third party beneficiary

of the contract between Fireman’s Fend 
and McCoy Lincoln-Mereury. The Court 
notes that Firumun’a Fund did not rely on 
the existence of the Appalachian [>olicy 
since its premium rate was not adjusted to 
reflect the presence of other similar insur­
ance coverage on the Deer Dale Proj>orty. 
Having received u full premium, Fireman’s 
Fund got everything it bargained for and 
the present holding does not deprive it of 
any real right. The inability of Fireman's 
Fund to capitalize on u possible windfall 
offers no occasion for this Court to afford it 
relief. Accordingly, judgment will l>e en­
tered in favor of Appalachian and ngainst 
Fireman’s Fund.

An appropriate Order will be entered.
ORDER

AND NOW, TO WIT, this 7th day of 
October, 1983, for the reasons stated in the 
foregoing Memorandum, IT IS ORDERED 
as follows:

1. The motion of plaintiff Fireman's 
Fund Insurance Company for summary 
judgment is denied.

2. The motion of defendant Appalachian 
Insurance Company for summary judgment 
is granted.

3. Judgment is entered in favor of de­
fendant Appalachian Insurance Company 
and against plaintiff Fireman's Fund Insur­
ance Company.

(O I  K£»HUMBEfiS»SUM>

UNITED STATES of America, Plaintiff, 
v.

CHEM-DYNE CORP., et al., Defendants.
No. C-l-82-840.

United States District Court,
S.D. Ohio, W.D.
Oct. 11, 1983.

As Amended Oct. 14, 1983.
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sation, and Liability Act by the United 
States against defendant companies which 
allegedly generated or transported hazard­
ous substances located at treatment facility 
for reimbursement of money expended to 
institute remedial action at site. Defend­
ant companies moved for early determina­
tion that they were not jointly and several­
ly liable for clean up costs at site. The 
District Court, Carl B. Rubin, Chief Judge, 
held that issues of fact were raised concern­
ing divisibility of harm and any potential 
apportionment, and thus defendant compa­
nies were not entitled to partiai summary 
judgment.

Motion denied.

1. Statutes <*=216
State,..jnts of legislation’s sponsors are 

properly accorded substantial weight in in­
terpreting statute, although remarks of a 
single legislator are not controlling.
2. Health and Environment «=25.5(5)

Scope of liability and term joint and 
several liability were deleted from Compre­
hensive Environmental Response, Compen­
sation, and Liability Act in order to have 
scope of liability determined under com- 
mon-law principles, where court performing 
case-by-case evaluation of complex factual 
scenarios associated with multiple-genera­
tor waste sites would assess propriety of 
applying joint and several liability on an 
individual basis, and was not intended as a 
rejection of joint and several liability. 
Comprehensive Environmental Response, 
Compensation, and Liability Act, § 107, 42 
U.S.C.A. § 9607.
J. Federal Courts «=>37J.

In situations where there is a lack of an 
**press statutory provision selecting state 
v  federal law, the inevitable incomplete- 
poa presented by all legislation means that 
taterstitial federal lawmaking is a basic re- 
•Ponsibility of the federal courts.

Federal Courts «=>433 
Rights, liabilities and responsibilities of 
United States under Comprehensive En- 
nmental Response, Compensation, and

Liability Act are governed by a federal rule 
of decision, in view of fact that improper 
disposal or release of hazardous substances 
is an enormous and complex problem of 
national magnitude involving uniquely fed­
eral interests. Comprehensive Environ­
mental Response, Compensation, and Liabil­
ity Act, § 107, 42 U.S.C.A. § 9307.
5. Federal Courts «=374

Federal programs that by their nature 
are and must be uniform in character 
throughout the nation necessitate formula­
tion of federal rules of decision.
6. Federal Courts «=>433

Scope of liability under the Comprehen­
sive Environmental Response, Compensa­
tion, and Liability Act should be interpreted 
according to federally created uniform law, 
in view of fact that federal program must 
be uniform in character throughout the na­
tion. Comprehensive Environmental Re­
sponse, Compensation, and Liability Act, 
§ 107, 42 U.S.C.A. § 9607.
7. Common Law <s=13

Federal statutes dealing with similar 
subject matter are a prime repository of 
federal policy on a subject and a starting 
point for ascertaining federal common law.
8. Federal Courts «=374

Neither statutes nor decisions of a par­
ticular state can be conclusive when fash­
ioning federal law.
9. Federal Civil Procedure <3=2481

In action brought under the Compre­
hensive Environmental Response, Compen­
sation, and Liability Act by the United 
States against companies which allegedly 
generated or transported hazardous sub­
stances located at treatment facility for re­
imbursement of money expended to insti­
tute remedial action at site, issues of mate­
rial fact were raised concerning divisibility 
of harm and any potential apportionment, 
and thus defendant companies were not en­
titled to summary judgment that they were 
not jointly and severally liable. Compre­
hensive Environmental Response, Compen­
sation, and Liability Act, § 107, 42 U.S.C.A. 
§ 9607.
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Christopher Barnes, U.S. Atty., Elizabeth 

Whitaker, Asst. U.S. Atty., Cincinnati, Ohio, 
Carol E. Dinkins, Asst. Atty. Gen., Barry S. 
Sandals, James J. Dragna, Joyce R. Branda, 
Richard Lazarus, Land & Natural Resource 
Div., Deborah Woitte, U.S. Environmen­
tal Protection Agency, Washington, D.C., 
Jonathan McPhee, U.S. Environmental Pro­
tection Agency, Chicago, 111., E. Dennis Mu - 
chnicki, Steven J. Willey, Asst. Attys. Gen., 
Environmental Law Section, Columbus, 
Ohio, for plaintiff.

Steve Williams, Wood, Lamping, Slutz & 
Reckman, Cincinnati, Ohio, for defendants 
Hamilton Industrial Real Es., B & W Enter­
prises, Whitco Enterprises and William L. 
Kovas.

John A. Garretson, Hamilton, Ohio, for 
Zettler.

Christopher R. Schraff, Martin S. Seltzer, 
Columbus, Ohio, for defendants Rohm & 
Haas Co., Delaware, Tennessee, Connecti­
cut, Inc., CIBA-GEIGY Corp., and Shell 
Oil.

Alex S. Karlin, Houston, Tex., for defend­
ant Shell Oil Co.

Ellen S. Friedell, Philadelphia, Pa., for 
defendant Rohm & Haas Co.

Robert A. Naidus, Ardsley, N.Y., for de­
fendant CIBA-GEIGY Corp.

Gerald L. Baldwin, William H. Hawkins, 
Cincinnati, Ohio, Fred A. Windover, North 
Adams, Mass., for defendants Allied Corp., 
Aurora Casket Co. and Sprague Elec.

Thomas T. Terp, Cincinnati, Ohio, Rich­
ard W. Kearney, Gen. Counsel, Needham 
Heights, Mass., for defendants Ludlow 
Corp., Astro Containers, Inc. and The. B.F. 
Goodrich Co.

R. Joseph Parker, Kim Burke, Cincinnati, 
Ohio, Phocion S. Park, St. Louis, Mo., for 
defendants Monsanto Co. and C.W. Zubiel 
Co.

Robert C. McIntosh, Arthur Knabe, Cin­
cinnati, Ohio, for defendant Frank Irey, Jr., 
Inc.

Michael Szolosi, Columbus, Ohio, for de­
fendants World Pipe Service Co., Kipin In­
dustries 3nd Frank Irey, Jr., Inc.

Daniel J. Gunsett, Columbus, Ohio, 
liam W. Falsgraf, Cleveland, Ohio, fc 
fendants Phillips Petroleum Co. and Bi 
ing Ferris Industries.

David C. Greer, Dayton, Ohio, for de 
ant Searle Medical Products.

■John R. Cromer, Indianapolis, Ind., T: 
as Ravis, Pittsburgh, Pa., for defendant 
vil Products Inc.

Richard L. Creighton, Jr., Cincin. 
Ohio, for defendant Liberty Solvent 
Chemical.

Mark Wallach, Cleveland, Ohio, for 
fendant Chemical Solvents.

Thomas L. Conlan, Cincinnati, Ohio, J- 
D. Tuliy, Warner Norcross & Judd, Gn 
Rapids, Mich., for defendant Bofors-Noi 
Inc.

ORDER DENYING DEFENDANTS’ 
MOTION FOR PARTIAL 
SUMMARY JUDGMENT

CARL B. RUBIN, Chief Judge.
This matter is before the Court on tl 

Motion of the defendants for Partial Sun 
mary Judgment under the Comprehensi\ 
Environmental Response, Compensatio 
and Liability Act, 42 U.S.C. § 960 
('‘CERCLA"). Plainti'f United States ha 
sued 24 defendants, who allegedly general 
ed or transported the hazardous substance 
located at the Chem-Dyne treatment facili 
ty, for reimbursement of the superfum 
money expended to institute remedial ac­
tion at the site. In order to expedite dis­
covery and trial preparation, the defendant- 
have moved for an early determination tha: 
they are not jointly and severally liable foi 
the clean-up costs at Chem-Dyne. Manual 
for Complex Litigation, § 1.80 (1977).

A. Statutory Construction

The defendants have moved for a deter­
mination of the scope of liability under 
CERCLA, 42 U.S.C. § 9607 which is a mat­
ter of first impression to this Court. At 
present, there is no case authority specifi­
cally addressing this point.
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The analysis begins with an examination 
of the germane statutory language. Dick-
erson v. New Banner Institute, Inc., -----
U .S . , 103 S.Ct. 9S6, 74 L.Ed.2d 845
(1983). The statutory definition of liability 
is the standard of liability which obtains 
under 33 U.S.C. § 1321. 42 U.S.C.
§ 9601(32). The pertinent language pro­
vides that when the owner or operator of a 
vessel from which oil or hazardous sub­
stances is discharged in violation of 
§ 1321(bX3), he shall be liable to the United 
States Government for the actual costs . . .  
33 U.S.C. § 1321(f)(1). At the time of 
CERCLA’s enactment, this section had been 
interpreted to impose a strict liability stan­
dard. Steuart Transportation Co. v. Uniced 
States, 596 F.2d 609, 613 (4th Cir.1979); 
United States v. Tex-Tow, Inc., 589 F.2d 
1310, 1314-15 (7th Cir. 1978); Burgess v. 
M/V Tamano, 564 F.2d 964, 982 (1st Cir. 
1977), cert, denied, 435 U.S. 941, 98 S.Ct. 
1520, 55 L.Ed .2d 537 (1978); Tug Ocean 
Prince, Inc. v. United States, 436 F.Supp. 
907 (S.D.N.Y.1977), aff’d in part, rev’d in 
part on other grounds, 584 F.2d 1151 (2d 
Cir.1978). It is proper to assume Congress 
was aware ol the judicial interpretation of 
section 1321 as a strict liability standard. 
Cannon v. University of Chicago, 441 U.S. 
677, 696-97, 99 S.Ct. 1946, 1957-1958, 60 
L.Ed.2d 560 (1979). In fact, the legislative 
history of the statute directly supports this 
finding. 126 Cong.Rec. S14964 (Nov. 24, 
1980) H11787 (Dec. 3, 1980).
I. Section 9607(a) provides:

Notwithstanding any other provision or rule 
of law, and subject only to the defenses set 
forth in subsection (b) of this section—
(1) the owner and operator of a vessel (oth­
erwise subject to the jurisdiction of the Unit­
ed States) or a facility,
(2) any person who at the time of disposal of 
any hazardous substance owned or operated 
any facility at which such hazardous sub­
stances were disposed of,
(3) any person who by contract agreement, 
or otherwise arranged for disposal or treat­
ment, or arranged with a transporter for 
transport for disposal or treatm ent, of haz­
ardous substances owned or possessed by 
such person, by any other party or entity, at 
any facility owned or operated by another 
party or entity and containing such hazard­
ous substances, and

The liability section lists the classes of 
persons potentially liable under the Act for 
the costs incurred by government removal 
or remedial action.1 United States v. 
Waste Industries, Inc., 556 F.Supp. 1301 
(E.D.N.C.1983); City of Philadelphia v. Ste­
phan Chemical Co., 544 F.Supp, 1135 (E.D. 
Pa.1982). In contrast to plaintiff’s asser­
tion that joint and several liability is clear 
from the express statutory language, the 
Court finds the language ambiguous with 
regard to the scope of liability. Conse­
quently, in an attempt to discern the Con­
gressional intent, the Court will review and 
weigh the legislative history of the Act.
Dickerson, ----- U.S. a t --------, 103 S.Ct. at
986.

CERCLA was enacted both to provide 
rapid responses to the nationwide threats 
posed by the 30-50,000 improperly managed 
hazardous waste sites in this country as 
well as to induce voluntary responses to 
those sites. 5 U.S.Code Cong. & Ad.News 
6119, 6119-6120 (1980). The legislation es­
tablishes a 1.6 billion dollar trust fund (‘‘su­
perfund"), drawn from industry and federal 
appropriations, to finance the clean-up and 
containment efforts. Id. at 6119. The 
state or federal government may then pur­
sue rapid recovery of the costs incurred 
from persons liable to reimburse the super­
fund money expended. This recovery task 
may prove difficult when several companies 
used a site, when dumped chemicals react 
with others to form new or more toxic

(4) any person who accepts or accepted any 
hazardous substances for transport to dis­
posal or treatm ent facilities o r sites selected 
by such person, from which there is a re­
lease, or a threatened release which causes 
the incurrence of response costs, of a hazard­
ous substance, shall be liable for—

(A) all costs of removal or remedial action 
incurred by the United States Government or 
a State not inconsistent with the national 
contingency plan;

(B) any other necessary costs of response 
incurred by any other person consistent with 
the national contingency plan; and

(C) damages for injury to, destruction of, 
or loss of natural resources, including the 
reasonable costs of assessing such injury, 
destruction, or loss resulting from such a 
release. 42 U.S.C. § 9607(a).
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substances, or when records2 are unavaila­
ble. Nevertheless, those responsible for the 
problems caused by the hazardous wastes 
were intended to bear the costs and respon­
sibilities for remedying the condition. 5 
U.S.Code Cong. & Ad.News at 6119.

As background, two different superfund 
bills proceeded simultaneously through the 
House and Senate. On November 24, 1980, 
the Senate made its final amendment to its 
bill, thereby eliminating the term strict, 
joint and several liability fro .' its provi­
sions. 126 Cong.Rec. S14964 (Nov. 24, 
1980). Subsequently, on December 3, 1980, 
the House struck the language in its bill 
and substituted the language of the Senate 
bill, which was later enacted. 126 Cong. 
Rec. H11787 (Dec. 3, 1980).

The defendants quote at length from 
Senator Helms’ speech:

Retention of joint and several liability 
in S. 1480 received intense and well-de­
served criticism from a number of 
sources, since it could impose financial 
responsibility for massive costs and dam­
ages awards on persons who contributed 
only minimally (if at all) to a release or 
injury. Joint and several liability for 
costs and damages was especially perni­
cious in S. 1480, not only because of the 
exceedingly broad categories of persons 
subject to liability and the wide array of 
damages available, but also because it 
was coupled with an industry-based fund. 
Those contributing to the fund will fre­
quently be paying for conditions they had 
no responsibility in creating or even con­
tributing to. To adopt a joint and several 
liability scheme on top of this would have 
been grossly unfair.

The drafters of the Stafford-Randolph 
substitute have recognized this unfair­
ness, and the lack of wisdom in eliminat­
ing any meaningful link between culpable 
conduct and financial responsibility. 
Consequently, all references to joint and 
several liability in the bill have been de­
leted . . .

It is very clear from the language of 
the Stafford-Randolph substitute itself,

2. See The Resource Conservation and Recovery

from the legislative history, and from t; 
liability provisions of section 311 of tl 
Federal Water Pollution Control A' 
that now the Stafford-Eandolph bill doi 
not in and of itself create joint and seve 
al liability.

126 Cong.Rec. S15004 (Nov. 24, 1980). Thi 
view of statutory construction is at odd 
with the guidelines provided by the Su 
preme Court. Senator Helms was an oppn 
nent of the bill. Id. at S14988. According 
ly, his statements are entitled to littli 
weight in construing the statute. Ernst d 
Ernst v. Hochfelder, 425 U.S. 185, 204 n. 24 
96 S.Ct. 1375, 1386 n. 24, 47 L.Ed.2d 668 
(1975); Holtzman v. Schle.iinger, 414 U.S. 
1304, 1313 n. 13, 94 S.Ct. 1, 6 n. 13, 38 
L.Ed.2d 18 (1973); Unite<I States v. Ca/a- 
maro, 354 U.S. 351, 357, 77 S.Ct. 1138, 1142, 
1 L.Ed.2d 1394 (1956); Mastro Plastics 
Corp. v. NLRB, 350 U.S. 270, 288, 76 S.Ct. 
349, 360, 100 L.Ed. 309 (1956); Schweg- 
mann Bros. v. Calvert Distillers Corp., 341 
U.S. 384, 394, 71 S.Ct. 745, 750, 95 L.Ed. 
1035 (1951).

Senator Stafford, sponsor of the bill, suc­
cinctly noted that there was an elementa- 
tion of the term joint and several liability 
as well as an elimination of the scope of 
liability. 126 Cong.Rec. S14969 (Nov. 24, 
1980). Senator Randolph, sponsor, ex­
plained the significance of these modifica­
tions:

We have kept strict liability in the 
compromise, specifying the standard of 
liability under section 311 of the Clean 
Water Act, but we have deleted any ref­
erence to joint and several liability, rely­
ing on common law principles to deter­
mine when parties should be severally 
liable. . .  The changes were made in rec­
ognition of the difficulty in prescribing in 
statutory terms liability standards which 
will be applicable in individual cases. 
The changes do not reflect a rejection of 
the standards in the earlier bill.

Unless otherwise provided in this act, 
the standard of liability is intended to be 
the same as that provided in section 311

Act of 1976, 42 U.S.C. §§ 6923, 6924.
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of the Federal Water Pollution Control 
Act (33 U.S.C. 1321). I understand this 
to be a standard of strict liability.

It is intended that issues of liability not 
resolved by this act, if any, shall be gov­
erned by traditional and evolving princi­
ples of common law. An example is joint 
and several liability. Any reference to 
these terms has been deleted, and the 
liability of joint tortfeasors will be deter­
mined under common or previous statuto­
ry law.

Id. at S14964.
Turning to the House proceedings, Repre­

sentative Florio, sponsor, commented at 
length:

The liability provisions of this bill do 
not refer to the terms strict, joint and 
several liability, terms which were con­
tained in the version of H.R. 7020 passed 
earlier by this body. The standard of 
liability in these amendments is intended 
to be . . .  strict liability.. .  I have con­
cluded that despite the absence of these 
specific term3, the strict liability standard 
already approved by this body is pre­
served. Issues of joint and several liabili­
ty not resolved by this shall be governed 
by traditional and evolving principles of 
common law. The terms joint and sever­
al have been deleted with the intent that 
the liability of joint tortfeasors be deter­
mined under common or previous statuto­
ry law. . .  Rather than announce the 
standard, and then cut back on its appli­
cability, this bill refers to section 311 of 
the Clean Water Act and to traditional 
and evolving principles of common law in 
determining the liability of such joint 
tortfeasore. To insure the development 
of a uniform rule of law, and to discour­
age business dealing in hazardous sub­
stances from locating primarily in States 
with more lenient laws, the bill will en-

An opinion of the A ssistant A ttorney Genera] 
referred to in Florio's statem ent and incorpo­
rated into the Congressional Record interp-ets 
33 U.S.C. § 1321 as a strict liability standard, 
noUng that the case law was based in part on 
the legislative history of that statute. 126 
Cong.Rec. HI 1788 (Dec. 3, 1980). It was fur-

courage the further development of n 
Federal common law in this area.

I might point out that section 311 has 
been interpreted by the Coast Guard, the 
Government body responsible for admin­
istering the section 31!(k) revolving fund, 
as imposing joint and several liability un­
der appropriate circumstances.., This 
established policy seems particularly ap­
plicable in cases of hazardous waste sites, 
where several persons have often contrib­
uted to an indivisible harm.

Id. at H117873. Representative Waxman 
observed, "[ajlthough the Senate version 
did not contain the House language on the 
question of joint and several liability, the 
intent of the House provisions will largely 
be served through the prevailing common 
law rules relating to apportionment among 
defendants who are held jointly and sever­
ally liable." Id. at HI 1799.

[1. .] Statements of the legislation's 
sponsors are properly accorded substantial 
weight in interpreting the statute, although 
the remarks of a single legislator are not 
controlling. Chrysler Corp. v. Brown, 441 
U.S. 231,311, 99 S.Ct. 1705,1722, 60 L.Ed.2d 
208 (1979); Federal Energy Administration 
v. Algonquin SNG, Inc., 426 U.S. 548, 564, 
96 S.Ct. 2295, 2304, 49 L.Ed.2d 49 (1976); 
Pan American World Airways, Inc. v. Civil 
Aeronautics Board, 380 F.2d 770 (2d Cir. 
1967), aff’d, 391 U.S. 461, 88 S.Ct. 1715, 20 
L.Ed.2d 748 (1968). The fact that the term 
joint and several liability was deleted from 
a prior draft of the bill or that the term 
liability refers to the standard under 33 
U.S.C. § 1321, in and of itself, is not dispos­
itive of the scope of liability under CERC­
LA. See Red Lion Broadcasting Co. v. 
FCC, 395 U.S. 367, 382 n. 11, 89 S.Ct. 1794, 
1802 n. 11, 23 LEd.2d 371 (1969). Perhaps 
in other contexts, when Congress deletes 
certain language it “ strongly militates 
against a judgment that Congress intended

ther determined that the deletion of the term 
joint and several liability did not preclude the 
courts from imposing it where appropriate. Id  
Finally, 42 U.S.C. § 9607(e)(2), which provides 
for contribution, was viewed as only having 
relevance in joint and several liability context. 
Id.



80 8 572 FEDERAL SUPPLEMENT
n result thut it expressly declined lo unact." 
Gulf Oil Corp. v. Cupp I’uving Co., 419 U.S. 
186, 200, 95 S.Ct. 392, 401, 42 L.Ed.2d 378 
(1974). This case, however, presents un ex­
ceptional situation. A reading of the entire 
legislative history m context rev»als thut 
the scope of liability and term joint and 
several liability wcro deleted lo uvoid u 
mandatory legislative standard applicable 
in all situations which might produce ineq­
uitable results in some cases. 126 Cong. 
Itec. at S14964, S15004, H11787. H11799; 
126 Cong.Rec. H9465 (Sept. 23, 1980) (re­
marks of Rep. Madigan), H9466 (remarks of 
Rep. Stockman). The deletion wus not in­
tended as a rejection of joint and several 
liability. 126 Cong.Rec. S14964, H11787, 
H11799 (Nov. 24, 1980). Rather, the term 
was omitted in order to have the scope of 
liability determined under common law 
principles, where a court performing a case 
by case evaluation of the complex factual 
scenarios associated with multiplc-genera- 
tor waste sites will assess the propriety of 
applying joint and several liability on an 
individual basis. Id.

B. Scope of Liability

[3] Because the legislative history evinc­
es the intent that the scope of liability 
under CERCLA, 42 U.S.C. § 9607, be deter­
mined from traditional and evolving princi­
ples of common law, the next issue becomes 
whether state or federal common law 
should be applied. In situation) where, as 
here, there is a lack of an express statutory 
provision selecting state or federal law, the 
inevitable incompleteness presented by all 
legislation means that interstitial federal 
lawmaking is a basic responsibility of the 
federal courts. United States v. Little
Lake Misere Land Co., 412 U.S. 580, 593, 93 
S.Ct. 2389, 2397, 37 L.Ed.2d 187 (1973). 
Again, the legislative history addressing the 
common law issue is not conclusive, refer­
ring both to “ common law" and to "federal 
common law,”  126 O’ _ .Tec. S14964, 
H11787, H11799.

State law as a rule of decision is not 
mandated under the Erie doctrine in this 
case because it falls within the exception

provided for federal laws. 28 L'.S.i 
§ 1652; Erie v. Tompkins, 304 U.S. 04, ;>• 
S.Ct. 817, 82 L.Ed, 1188 (1938). Although 
Erie eliminated the power of federal court 
lo create federal general common law, tin 
power to fashion federal specialized com­
mon law remains untouched when il is 
"necessary to protect uniquely federal in­
terests." Texas Industries, Inc. v. Radcliff 
Materials, Inc., 451 U.S. 630, 640, 101 S.Ct. 
2061, 2066, 68 L.Ed.2d 500 (1981); United 
States v. Standard Oil Co., 332 U.S. 301. 
307-308, 67 S.Ct. 160-1, 1607-1608, 91 L.Ed. 
2067 (1947).

[4] The improper disposal or release of 
hazardous substances is an enormous and 
complex problem of national magnitude in­
volving uniquely federal interests. Typical­
ly, an abandoned waste site will consist of 
waste produced by companies in several 
states within the area or region. W, Rodg­
ers, Handbook on Environmental Law, pp. 
619-697 (1977); Congressional Quarterly, 
pp. 795-804, Mar. 22,1980. The pollution of 
land, groundwater, surface water and air as 
a consequence of this dumping presents po­
tentially interstate problems. A driving 
force toward the development of CERCLA 
was the recognition that a response to this 
pervasive condition at the state level was 
generally inadequate. 5 U.S.Code Cong. & 
Ad.News at 6142. The subject matter dealt 
with in CERCLA is easily distinguished 
from areas of primarily state concern, such 
as domestic relations or real property 
rights, where state law was applied and 
there was no overriding interest in nation­
wide uniformity. United States v. Yazeli, 
382 U.S. 341, 351, 86 S.Ct. 500, 506, 16 
L.Ed.2d 404 (1966); DeSylva v. Ballentine, 
351 U.S. 570, 580, 76 S.Ct. 974, 979-980, 100 
L.Ed. 1415 (1956); United States v. Carson. 
372 F.2d 429, 434 (6th Cir.1967). Addition­
ally, the superfund monies expended, for 
which the United States seeks reimburse­
ment, are funded by general revenues and 
excise taxes. The degree to which the 
United States will be able to protect its 
financial interest in the trust fund is direct­
ly related to the scope of liability under 
CERCLA and is in no way dependent upon 
the laws of any state. When the United



§ 46.03.826 A la s k a  S t a t u t e s  § 46.03.828

Sec. 46.03.826. D efin itions. In AS 46.03.822 —  46.03.828
(1) "act o f God" means an act o f nature which is unforeseeable in 

kind or degree;
(2) "economic benefit" means a benefit measurable in economic 

terms, including but not limited to the gathering, catching, or k illing 
o f food or other items utilized in a subsistence economy and their 
replacement cost;

(3 ) "having control over a hazardous substance" means producing, 
handling, storing, transporting, or refining a hazardous substance for 
commercial purposes immediately before entry o f the hazardous sub­
stance in or upon the water, surface, or subsurface land of the state, 
and specifically includes bailees and carriers o f a hazardous sub­
stance;

(4 ) "hazardous substance” means
(A ) an element or compound which, when it enters in or upon the 

water or surface or subsurface land o f the state, presents an imminent 
and substantial danger to the public health or welfare, including but 
not limited to fish, animals, vegetation, or any part o f the natural 
habitat in which they are found; or

(B ) oil;
(5 ) "o il”  means a derivative o f a liquid hydrocarbon and includes 

crude oil, lubricating oil, sludge, oil vefuse or another petroleum-re­
lated product or by-product;

(6 ) "subsistence economy" means an economy which utilizes on a 
regu lar basis an item which is owned in common by the people o f the 
state, or the United States, including but not limited to fish, game, fu r 
bearing animals, birds, timber or any part of the natura l habitat for 
noncommercial purposes;

(7 ) "water, surface or subsurface land of the state” means a ll water, 
surface or subsurface land within the territorial lim its o f the State o f 
A laska. (§ 1 ch 122 SLA 1972; am § 22 ch 7 SLA 1986)

R e v iso r’s no tes . — Reorganized in "owning or” at the beginning of th e  para-
1986 to alphabetize th e  defined terms. graph and made m inor punctuation

E ffe c t o f am en d m en ts . — The 1986 changes, 
am endm ent in paragraph (3) deleted

Sec. 46.03.828. O ther righ ts o f  action not a ffec ted . The provi­
sions o f AS 46.03.822 —  46.03.828 do not abridge or a lte r a right o f 
action or remedy under another statute, in equity, or at common law. 
However, an award o f damages to a person or the state on a cause o f 
action for an in jury under AS 46.03.822 bars recovery in an action by 
another person or the state on the same cause o f action for the same 
in jury. (§ 1 ch 122 SLA 1972)

(

42 l
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40 cm  Ch. I (7 -i-aa j -
KPDES perm it containing such ' 
tlons.

(b) If th e  director, on the  w  
available Inform ation Including ^  bi 
supplied by the  applicant pursu , %  
5 125.124 determ ines prior to  per^ , 1 to 
luance th a t  th e  discharge win 'l U. 
unreasonable degradation of 
marine environm ent a fte r app ||c ’hi

• of all possible perm it conditions , '^li
r fled In 5 125.123(d), he m ay not , ^

an NPDES perm it which autho • 
r the discharge of po llu tan ts. ^

(c) If th e  d irector has lnsuffiC|en
• form ation to determ ine pri0r ”
• perm it Issuance th a t  th e re  win be 10
« unreasonable degradation  of

m arine environm ent pursuant 
§ 125.122, th e re  shall be no dlscha. t° 
of po llu tan ts  Into th e  m arine enviro** 
m ent unless th e  director on the  ba* 1 
of available inform ation, Includin5 
th a t  supplied by th e  applican t 0 0 ^ 7  
an t to § 125.124 determ ines tha t:

(1) Such discharge will no t cause ir 
reparable h a rm  to th e  m arine environ 
m ent during th e  period in w hich mom 
torlng is undertaken , and

(2) T here  a re  no reasonable alterna 
tlves to  th e  on-site disposal of these 
m aterials, and

(3) T he discharge will be in compn. 
ance w ith a ll perm it conditions estab- 
lished p u rsu an t to  parag raph  (d) 0f 
th is  section.

(d) All perm its w hich authorize the 
discharge of po llu tan ts pursuan t to 
paragraph (c) of th is section shall:

(1) R equire th a t  a discharge of po|. 
lu tan ts  will: u )  Following dilution as 
measured a t  the  boundary of the 
mixing zone no t exceed th e  limiting 
permissible concentration for the 
liquid and suspended particulate 
phases of th e  waste m aterial as de­
scribed in 5 227.27(a) (2) and (3),
5 227.27(b), and  §227.27(0 of the 
Ocean D um ping Criteria: and (li) not 
exceed the  lim iting perm issible con­
centration for th e  solid phase of the 
waste m ateria l o r cause an accum ula­
tion of toxic m ateria ls in th e  human 
food chain as described in § 227.27 (b) 
and (d) of th e  Ocean Dum ping Crite­
ria;

(2) Specify a  m on 'tortng  program, 
which is suffic ien t to  assess th e  Impact 
of the discharge on water, sedim ent, 
and biological quality  including, where

,nlo l Protection Agency
,ftte analysis o f the bioaccu- 

ujpf0 * and /o r persistent Impact on 
life o f the discharge; 

rontain any o th e r conditions. 
,3* erform ance o f liqu id o r sus- 

ojfhjf particulate phase bioaccumu- 
**n tests, seasonal restrictions on 
r»tl0nrze process modifications, dis- 
^  n o f po llu tan ts , o r schedule o f 
^ n a n c e  fo r  existing discharges. 
.-oniP' ^ e jeterm lned to be necessary 
*n.ausc 01 local env lronm en ta l condi-
!,° I f  Contain the fo llow ing  clause: In 

'?itj0n to any o th e r grounds speci­
al herein, th is perm it s h a ll be modi- 

o r  r e v o k e d  at any  time if. on the 
a  o f  any new data, the d irec to r de- 

3aj..,nes tha t continued discharges

“T h e re in . tm s pci...,,, -------a or r e v o k e d  at any time if, on the 
« o f any new data, the d irec to r de- 

S t in e s  th a t continued discharges 
v cause unreasonable degradation 

j1} the m a r in e  environment.
1^4 I n f o r m a t i o n  required to b e  sub- 

’ * mined by applicant.
The a p p l i c a n t  is responsib le fo r  p ro ­

viding in fo rm ation which the  d irector 
may request to  make the dete rm ina­
tion required by th is subpart. T he  d i­
rector may require the fo llow ing  in fo r ­
mation as well as any o th e r pertinen t 
informaton:

1 a) A n  analysis of the chem ical con­
stituents of any discharge: 

ib) Appropriate bloassays necessary 
to determine the  lim iting perm issible 
concentrations fo r  the discharge:

(c) An analysis o f in itia l d ilu tion : 
td) Availab le process modifications 

which will reduce the  quantities o f 
pollutants which w ill be discharged:

(e) Analysis o f the  location where 
pollutants a re  sought to be discharged, 
including th e  biological comm unity 
and the physica l description o f  the dis­
charge fac ility ;( f )  Eva lua tion  o f ava ilab le a lte rn a ­
tives to the discharge o f the po llu tan ts 
including an  eva luation o f the possibil­
ity o f land-based disposal o r  disposal 
in an approved ocean dumping site.

§ 129.2
PART 129-TO X IC  POLLUTANT 

EFFLUENT STANDARDS
Subpart A— Toxic Pollutant (ffluant Standards 

and Prohlbltiam
Sec.
129.1 Scope and purpose.
129.2 Definitions.
129.3 Abbreviations.
129.4 Toxic pollutants.
129.5 Compliance.
129.6 Adjustment of effluent standard for 

presence of toxic pollutant in the intake 
water.129.7 Requirement and procedure for es­
tablishing a more stringent effluent lim­
itation.

129.8 Compliance date.
129.9—129.99 [Reserved)
129.100 Aldrin/dleldrln.
129.101 DDT. DDD and DDE.
129.102 Endrin.
129.103 Toxaphene.
129.104 Benzidine.129.105 Polychlorinated biphenyls (PCBs).

A u t h o r i t y :  Secs. 307, 308. 501. Federal 
W ater Pollution Control Act Amendments 
o f 1972 (P ub . L . 92-500, 88 S tat. 818. (33 
U .S .C . 1251 e t  seq.)).

S o u r c e :  42 F R  2813. Jan. 12. 1977. unless 
otherwise noted.

Subpart A— Toxic Pollutant Effluont 
Standardi and Prohibitions

§ 129.1 Scope a nd purpose.

(a) T h e  provisions of this subpart 
apply to owners or operators of speci­
fied facilities discharging into naviga­
ble waters.

(b) T he effluen t standards or p rohi­
bitions for toxic po llu tan ts  established 
In th is subpart sha ll be applicable to 
th e  sources and p o llu tan ts  hereinafter 
set forth , and may be incorporated In 
any NPDES perm it, m odification or 
renewal thereof, in  accordance w ith 
th e  provisions of th is  subpart.

(c) T he provisions of 40 CFR P arts  
124 and 125 shall apply to  any NPDES 
perm it proceedings for any point 
source discharge contain ing  any toxic 
po llu tan t for w hich a standard  o r pro­
hibition is established under th is  part.

§ 129.2 Defin itions.
All term s no t defined herein  shall 

have the m eaning given them  in the

217



Act or in  40 CFR P a r t  124 or 125. As 
used In th is part, th e  terra:

(a) "A ct" m eans th e  Federal W ater 
Pollution Control Act, as am ended 
(Pub. L. 92-500. 88 S ta t. 816 et sei7., 33
D.S.C.1251 et seq.). Specific references 
to sections w ithin th e  Act will be ac­
cording to  Pub. L. 92-500 notation.

(b) "A dm inistra tor" m eans th e  Ad­
m inistrator of th e  Environm ental P ro ­
tection Agency or any  employee of th e  
Agency to whom th e  A dm inistrator 
may by order delegate the  a u th o rity  
to carry ou t his functions under sec­
tion 307(a) of th e  Act, or any person 
who shall by operation of law be a u ­
thorized to  carry  out such functions.

(c) "E ffluen t stan d ard " means, for 
purposes of section 307, the  equivalent 
of "effluent lim ita tion" as th a t  term  is 
defined in section 502(11) of the  Act 
with the exception th a t  it does no t In­
clude a schedule of compliance.

(d) "P rohib ited" m eans th a t  th e  con­
stituen t shall be absen t in any dis­
charge subject to these  standards, as 
determ ined by any analy tical m ethod.

(e) "P erm it"  m eans a  perm it for th e  
discharge of p o llu tan ts  into navigable 
waters under th e  N ational P o llu tan t 
Discharge E lim ination System  estab­
lished by section 402 of the  Act and 
im plem ented in regulations in 40 CFR 
Parts 124 and 125.

(f) “W orking day” m eans th e  hours 
during a calendar day in w hich a facil­
ity discharges effluen ts subject to th is  
part.

(g) "Am bient w ater criterion" m eans 
th a t concentration of a  toxic po llu tan t 
in a navigable w ater th a t, based upon 
available data, will n o t resu lt in ad­
verse im pact on im p o rtan t aquatic life, 
or on consum ers of such  aquatic life, 
a fte r exposure of th a t  aquatic life for 
periods of tim e exceeding 96 hours and 
continuing a t least th ro u g h  one repro­
ductive cycle: and  will no t resu lt in a 
significant risk of adverse h ea lth  ef­
fects in a  large hum an  population 
based on available inform ation such as 
m am m alian laboratory  toxicity data, 
epidemiological studies of hum an oc­
cupational exposures, o r hum an expo­
sure data, or any o th e r relevant data.

(h) "New source” m eans any source 
discharging a toxic po llu tan t, th e  con­
struction of which is commenced a fte r 
proposal of an e fflu en t standard  or

§ 1 2 9 .2

prohibition  applicable to 3u. k 
If such effluent standard  <? f 
tion is th e rea fte r promulgar 
cordance w ith section 307. ^  ^

(1) "E xisting source" *
source w hich is not a new sour v 
fined above. C6 ijT1

(J) "Source" means any h * 
s truc tu re , facility, o r inst-aliati 1l,1"« 
which th e re  is or may be the di K  
of toxic pollu tan ts designated ^  
by the  A dm inistration u n d e f^ ’’*' 
307(a)(1) of th e  Act.

(k) "O w ner or operator" mea 
person who owns, leases, operate 
trols. or supervises a source a s ? '6* 
above. e,lr«.

(1) "C onstruction" means any 
m ent. assembly, o r installation , 
cilities or equipm ent (Including 
trac tu a l obligations to purchase ^  
facilities o r equipm ent) a t the n *  
ises w here such equipm ent M o­
used, including preparation won J 
such premises. 1 'c

(m) "M anufactu rer" means any 
tab lishm ent engaged in the mech ? 
cal o r chem ical transform ation 01 ^ 
terials or substances into new prod? ' 
including b u t not lim ited to  the ble? 
ing of m aterials such  as pestle? 
products, resins, or liquors.

(n) "Process wastes" means any-H 
ignated toxic po llu tan t, whether 
w astew ater or otherw ise prese- 
which is in h e ren t to o r unavoidably * 
su iting  from  any m anufacturing p^ 
ess. including th a t w hich comes uks 
d irect con tac t with or results from th 
production or use of any  raw maten. 
in term ediate  product, finished pmo 
uct, by-product or waste product ux 
is discharged into the  navigate 
waters.

(0 ) "Air emissions" means the re 
lease or discharge of a  toxic pollutant 
by an  owner or operator into the amt* 
en t a ir e ith er (1) by m eans of asua 
or (2) as a fugitive dust, m ist or vapor 
as a result inheren t to  th e  manuisr 
tu ring  or form ulating process.

(p) "Fugitive dust, m ist or vapor 
means dust, m ist or vapor containing 1 
toxic po llu tan t regulated  under tlu 
part w hich is em itted from  any sourer 
o th e r th an  through a stack.

(q) "S tack" m eans any chlmnty 
flue, conduit, or duct arranged to cor. 
duct em issio n , to the  am bien t air.

40 CFR C h . I ( 7 - 1 ^ ,

* * * * *

& * * * ? * ltfr  *
ey$ ° '  °SSte f K»ti0n Nt h ^ p e r N
r ' c »t tas ° l  
cy*'ll£d
l t a l e n t  re
*£ iibU lWP^-efroh1- r1,1 > -S ta te  C 
jm in f s t r a

,n&  opera' 
Pr0grfl P* f o r  wat

S fiS S -

9 129.3 Abbre> 
T ne ftbbrev  

r e p re s e n t th e  
lb.pound (o r p
.  .g ra m .a /l»m lcrog ra . 
^ g r a m / l i t e r )  

k ilog ram ^  ^ |[g ,1000  kilos

9 129.4 T ox ic  
T h e  fo llo v  

s u b je c t  t o  re  
s lon s  o f  t h i s : 

t a )  A ld r ln /  
ih e  c o m p o u r  
th e  c h e m ic a  
a c h lo r o -1 .4 ,4  
e n d o -5 ,8 -e x o  
•D ie ld r in "  n 
d r ln  a s  ide 
n am e  1 .2 ,3 ,4  
e p o x y  - 1 .4 , 
en d o -5 ,8 -e x o -

(b) D D T — 
p o u n d s  DDT 
t i f ie d  b y  th e  
l . l . l - t r i c h l o r  
p h e n y l )  e th a  
(D D D ) o r  (T 
b is (p -c h lo r o r  
o .p ’-is om e rs ; 
b is (p -c h lo r o i

( c )  E n d r i 
c o m p o u n d  e
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prohibition applicable to SUch 
If such effluent standard  0f 
tion  Is th e rea fte r prom ulg a t '?r?hi£ 
cordance w ith section 307. *h J;

(i) "Existing source*’ mean* 
source which Is no t a  new sourc* '»• 
fined above. ** ]«'

(J) "Source** m eans any bun 
structu re , facility, or Installation ',1|r< 
which th ere  Is or may be the dlspJ** 
of toxic p o llu tan ts  designated a- a*<*A --»1 — "

40 C t t  C h . I ( 7 - 1 ^ .  .

by the A dm inistration under SeriMr.307(a)(1) of th e  Act.
<k> "O w ner or opera to r mean 

person who owns, leases, operatr Sr-’- 
trols, o r supervises a source as h Cfjf 
above. aefln«-

(1> "C onstruction" m eans anv m 
m ent. assembly, or installation Si 
cilitles o r equipm ent (Including !i 
trac tual obligations to purchase rr,r 
facilities or equipm ent) a t  the n,Ur’ 
ises w here such equipm ent win * 
used, including preparation  work v  
such premises. *’

(tn) "M anufactu rer"  means anv 
tab llshm ent engaged In the meclu 
cal or chem ical transform ation  of 
terlals o r substances in to  new produ 
including bu t no t lim ited to the  bienu 
ing of m aterials such as pestlcid 
products, resins, or liquors. 11

(n) "Process w astes” means any d*. 
Ignated toxic po llu tan t, whether lr 
w astew ater o r otherw ise present 
which Is in h e ren t to o r unavoidably re 
suiting  from  any m anufacturing proc 
ess. Including th a t  w hich comes into 
direct contact w ith or results from t h e  
production or use of any raw material 
interm ediate product, finished prod 
uct. by-product o r waste product and 
is discharged Into th e  n a v i g a b l e  
waters.

(c) "Air emissions" means the re­
lease or discharge of a toxic pollutant 
by an owner or opera to r into the  ambi­
en t air e ith e r (1 ) by m eans of a stack 
or (2 ) as a  fugitive dust, m ist or vapor 
as a result in h eren t to  the  manufac 
tu ring  or form ulating  process.

(p) "Fugitive dust m ist or vapor 
means dust, m ist or vapor containing a 
toxic po llu tan t regulated  under this 
p a rt which is em itted  from  any source 
o th e r th an  th ro u g h  a stack.

(q) "S tack" m eans any chimney 
flue, conduit, or duct arranged to con­
duct emissions to th e  am bient air.

3

r 24-hour ra in fall event"
, Ten ye maximum precip itation  

'H t* th e a P robab le  recurrence in- 
p^ T with » p 10 years as defined by 
f' £ l ol onCi W eather Service In Tech- 

Mn 40 "R ain fa ll Frequen- 
' P*per/ t h e  United S ta tes."  M ay 
"l 4t!as J0i„h«eauent am endm ents or 
V i. 4X1 , r e g i o n a l  or S ta te  rainfall
•<'*'** Mty inform atlon deve,°P cd 
C refro"1* D)recto r"  m eans the  chief 

} 3 !r«iive officer of a S ta te  or 
^n in tftr81 water pollution control 
' ,,rStatnerating an  approved HPDES 
i>nc> ranl. In th e  event responsl- 

ll,p,  ^ a ter pollution control and 
*^  n[ is divided am ong two or 

' r' :c,rC' i a t e  or in te rsta te  agencies, th e  
■nvc’ sl,  te D irector" m eans th e  ad- 
•c^ ira t.v e  officer authorized  to per- 

e particu lar procedure to
re fe re n ce  is made.

. . - , j  Abbreviations.
’ „ abbreviations used in  th is p a rt 

J rnfS*nt the following term s:
9 p o o n d io r  p o u n d s ) .

* Kmicrograms per lite r (1 one-m llllonth 
U pvrn  liter).

*iiogram(s).
. 1000 Itilograxn(s).

I iJJ.4 Toxic pollutants.
the  following a re  th e  po llu tan ts 

s u b je c t  to regulation u n d er the  provi­
sions of this subpart:

.a) Aldrln/Dleldrin—"A ldrin" m eans 
•he c o m p o u n d  aldrin  as identified by 
th e  c h e m i c a l  name, 1,2,3,4,10,10-hex- 
»chloro-1.4.4a.5.8.8a-hexahydro • 1,4 - 
fndo-5.8-exo-dlmethanonaphthalene; 
Dieldrln" means th e  compound diel- 

dnn as identified by th e  chemical 
n a m e  1,2,3 ,4 ,10.10-hexachloro  • 6.7 - 
rpoxy - 1.4.4a.5.617,8.8a-octahydro-1.4- 
endo-5.8-exo-dlmethanonaphthalene.

ib) DDT—"D D T” m eans the com ­
pounds DDT, DDD, and  DDE as iden­
tified by th e  chem ical names: (DDT)-
l.l.l-trichloro-2,2 - bls(p • chlorc- 
phenyl) e thane and  som e o.p'-ls.vmers;
• DDD) or (TDE) • 1.1 - dlchloro - 2,2- 
bis(p-chlorophenyl) e th an e  l  -1 some 
o.p -lsomers; (DDE) - 1.1 - dichh ;o-2,2- 
bis(p-chlorophenyl) ethy lene.

'ci Endrln—"E n d rin ” m eans th e  
compound endrln as identified by th e

MNctto" Aa«ncy §129.5

chim lcal nam e 1,2,3,4,10,10-hexach- 
loro-fl,7-epoxy • 1.4.4a.5.fl,7.8.8a • octa- 
hydro * 1.4-endo-5,8-endodlmethano- 
naphthalene.

<d) T oxaphene—“T oxaphene" means 
a m aterial consisting of technical 
grade ch lorinated  cam phene having 
th e  approxim ate form ula of C i.H i.C 1«  
and norm ally containing 87-69 percent 
chlorine by w eight.

<e) Benzidine—"Benzidine" means 
th e  compound benzidine and Its salts 
as identified by the chem ical name 
4.4 -dlam inobiphenyl.

(f) Polychlorinated Biphenyls 
(PCBs; "polychlorinated  biphenyls" 
(PCBs) m eans a m ixture of com­
pounds composed of the  biphenyl mol­
ecule w hich has been ch lorinated  to 
varying degrees.
(42 PR 2613. Jan . 12. 1977. as amended at 42 
FR  2620. Jan . 12. 1977; 42 FR  6355. Feb. 2. 
1977]

§ 129.5 Compliance.
(a)(1) W ith in  60 days from th e  date 

of prom ulgation of any toxic po llu tan t 
effluent s tan d ard  or prohibition  each 
owner or o p era to r w ith a discharge 
subject to th a t  s tandard  o r prohibition 
m ust notify  th e  Regional A dm inistra­
to r  (or S ta te  D irector, if appropriate) 
of such discharge. Such notification 
shall Include such  Inform ation and 
follow such procedures as th e  Region­
al A dm inistrator (or S ta te  D irector, If 
appropriate) m ay require.

(2) Any ow ner or opera to r who does 
no t have a discharge subject to  any 
toxic po llu tan t effluent s tandard  a t 
th e  tim e of such  prom ulgation but 
who th e re a fte r  commences o r intends 
to  commence any activity which would 
result In such a  discharge sha ll first 
notify th e  R egional A dm inistrator (or 
S ta te  D irector, if appropriate) in the 
m anner herein  provided a t  least 60 
days prior to any  such discharge.

<b) Upon receipt of any  application 
for issuance o r reissuance of a perm it 
o r  for a  m odification of an existing 
perm it for a discharge subject to a 
toxic po llu tan t effluen t standard  or 
prohibition th e  perm itting  au tho rity  
shall proceed thereon  in  accordance 
w ith 40 C FR  P a r t  124 o r 125, whichev­
e r  is applicable.
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cation. The submission of an application or the scheduling o f a hear­
ing does not stay the operation o f the department's order issued under
(a) o f this section

id) A fter a hearing the department may affirm , modify or set aside 
the order. An order affirmed, modified or set aside after hearing is 
subject to judicial review as provided in AS 44.62.560. The order is not 
stayed pending judicial review unless the commissioner so directs. I f  
an order is not immediately complied with, the attorney general, upon 
request o f the commissioner, shall seek enforcement o f the order.

(e) The department may adopt udditionul regulations prescribing 
the procedure to be followed in the issuance o f emergency orders. (§ 3 
ch 120 SLA 1971)

Sec. 46.03.822. S tric t liab ility  fo r  the d ischarge o f  haza rd ou s 
substances. To the extent not otherwise preempted by federal law, a 
person owning or having control over a hazardous substance which 
enters in o r upon the waters, surface or subsurface lands o f the state is 
strictly liable, without regard to fau lt, for the damages to persons or 
property, public or private, caused by the entry. In an action to recover 
damages, the person is relieved from strict liab ility , without regard to 
fault, i f  the person can prove

(1) that the hazardous substance to which the damages relate en­
tered in or upon the water, surface or subsurface land o f the state 
solely as a result of

(A) an act o f war,
(B ) an intentional act or a negligent act o f a third party, other than 

a party o r its employees in privity o f contract with, or employed by, 
the person,

(C) negligence on the part o f the United States government or the 
State o f A laska, or

(D ) an act o f God; and
(2) in relation to (1)(B ), (C) or (D ) o f this section, that the person 

discovered the entry o f the hazardous substance in or upon the waters, 
surface or subsurface land o f the state and began operations to contain 
and clean up the hazardous substance within a reasonable period o f 
time. (§ 1 ch 122 SLA 1972; am § 13 ch 220 SLA 1976)

C ro ss  re fe ren ces . — For provision or o ther persons providing evidence of fi- 
th a t actions brought under this section nancial responsibility. see AS
may be brought directly against insurers 46.04.040(e).

Sec. 46.03.824. Damages. Damages include but are not lim ited to 
in jury to or loss o f persons or property, real or personal, loss o f income, 
loss o f the means o f producing income, or the loss o f an economic 
benefit. (§ 1 ch 122 SLA 1972)
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§61.01 40 CFR Ch. I (7-t-W  IdWon)
01.242 8 Btamlarda; Pressure relief devices 

In liquid service and flanges and other 
connectors.

61.242-9 .Standards Product accumulator 
vessel*.

41 242-10 Standards: Delay of repair.
«1 242-11 Standard*: Closed-venl systems 

and control devices.
01.243-1 Alternative Mandrels fur valvea in 

IJHAP Service— allowaole percentage of 
valves leaking

dl.243-2 Alternative standards for valves In 
V H A P  service— skip period leak detec­
tion and repair.

rtl.244 Alternative means of emission limi­
tation.

01 245 Test methods and procedures.
61.240 Recordkeeping requirements.
01.241 fleportink requirements.

iubparf W— Notional Im lttlon  Standard fa r 
Radan-322 fm ln io n i from Ucaniad Urani­
um Mill Tailings

01.250 Applicability.
01.251 Definitions.
01.252 Standard.

A p p e n d ! x  A - N a t io n a l  E m i s s io n  S t a n d a r d s  
po r  H a za r d o u s  A ir  P o l l u t a n t s . C o m p l i ­
a n c e  S t a t u s  I n p o r m a t io n  

A p p e n d ix  B —T e s t  M et h o d s  
A p p e n d ix  C - Q u a l it y  A s s u r a n c e  P r o c e ­

d u r e s

A u t h o r i t y :  Secs. 101. 112 114, 116. 301. 
Clean Air Act as amended (42 U.S.C. 7401. 
7412.7414,7418. 7601).

Source: 38 F R  8826, Apr. 6. 1973. unless 
otherwise noted.

Subpart A —G eneral Provialont
§61.01 Lists of pollutants and applicabil­

ity of Fart 61. 
i a) T he following list p resen ts th e  

substances th a t, pursua^/C to  section 
112 of the  Act, have been designated 
as hazardous a ir  pollutants. T h e  F e d ­
e r a l  R e g i s t e r  citations and  dates 
refer to the  publication in w hich th e  
listing decision was originally pub­
lished.
Asbestos (38 F R  5931: Mar. 31. 1971) 
Benzene (42 F R  29332: June 8.1977) 
Beryllium (36 F R  5931; Mar. 31, 1971)
Coke Oven Emission-) (49 F R  3856U: Sept. 

18. 1984)
Inorganic Arsenic (45 F R  37886; June 5. 1980)
Mercury (38 F R  5931; Mar. 31. 1971) 
Radionuclides (44 F R  78738; Dec. 27. 1979) 
vinyl Chloride (40 F R  59532; Dec. 24. 1975)

(b) The following Hat presents o ther 
substances for which a  F e d e r a l  R e g i s -  
tih notice has been published th a t In­
cluded consideration of th e  serious 
health  effects, including cancer, from 
am bient nir exposure to  the  substance.
Acrylonitrilc >50 F R  24319: June 10, 1985) 
1.3-Butadiene 1 50 F R  41408: Oct. 10. 1985) 
Cadmium >50 F R  42000; Oct. 16. 1983) 
Carbon Tetrachloride )30 F R  J2021. Aug 13. 

1985/
Chlorinated Benzene* <30 F R  32628; Aug. 

13. 1985)
Chlorofluorocarbon-113 <30 Fll 24313;

June 10. 1983)
Chloroform <30 Fit 3902d: Sept. 27. 1985) 
Chloroprenr '50 F R  39632: Sept. 27. 1983/ 
Chromium iSO F R  24317; June 10. 1985) 
Copper < 52 F R  5490. Feb. 23 1987) 
Epichlorohydrin '50 F R  24575: June 11. 

1985/
Ethylene Dlchlorlde < 50 F R  41994. Oct. 18, 

1985)
Ethylene Oxide <50 F R  40288; Oct. 2. 1985) 
Hexachlorocyclopeniadiene <50 F R  40154: 

Oct. 1. 1985)
Manganese <50 F R  32821: Aug. 13. 1985) 
Methyl Chloroform <30 F R  24314; June 10. 

1985)
Methylene Chloride (30 F R  42037; Oct. 17. 

1985)
Nickel <51 F R  34135: Sept. 25. 1988) 
Perchloroethylene (50 F R  52800; Dec. 28. 

1985)
Phenol (51 F R  22854; June 23. 1988) 
Polycycllc Organic Matter (49 F R  31680;

Aug. 8. 1984)
Toluene (49 F R  22195; M a y  25, 1984) 
Trlchloroethylene (50 F R  52422; Dec. 23. 

1985)
Vlnylidene Chloride (50 F R  32032; Aug. 13. 

1985)
Zinc and Zinc Oxide (52 F R  32597. Aug. 28. 

1987)

(c) This p a rt applies to th e  owner or 
operator of any s ta tionary  source for 
which a standard  is prescribed under 
this part,
C50 F R  46290. Nov. 7. 1903, as amended at 51 
F R  7715 and 7719. Mar. 5. 1986; 51 F R  
11022. Apr. 1. 1986: 52 F R  37617, Oct. 8. 
19871

§61.02 Definitions.
The term s used in th is p a rt are de­

fined in the  Act o r in th is section as 
follows:

•‘Act” means th e  Clean Air Act (42 
U.S.C. 7401 et seq.).

"A dm inistrator” m eans th e  Adminis­
tra to r  of the Environm ental P ro tec­

tio n  Age " n t a t lv e  ••Alterrmethod'
a n  »‘r erice met 0nstrate< 
faction t 
ih e  Adn 
com p **41 

••Caplt
p en d iiu r 
,-hange exceeds 

annual 
arice P' 
la te s t ( 
Service 
s ta tio n a  
auction 
Code. P 
fo r a ph 
a  static 
duccd t  
defined 
5tructe< 
IR S  Pu 
fo r tax 
asse t g' 
be usee 
ta x  pur 

"Corr 
to  the
section
ow ner
contlm
modlfl<
a to r  hi
ligatio
w ith in
progra
tio n .

“Coi 
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with
with 
ance \
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Comprehensive Environmental Response, Compensation, 
and Liability Act 
42 U .S .C . §§9601-9675
As amended by
the Superfund Amendments and Reauthorization Act o f  1986

A Comparison Text o f the Statute Before and A fter Amendment



HowTo  Use This Text
This reprint of the Comprehensive Environmental Response. Compensation, and Liability 

Act of 1980 (CERCLA) includes both the original statute enacted in 1980 and the changes made 
by the Superfund Amendments and Reauthorization Act of 1986 (SARA).

1. New language added by SARA is printed in italics.

2. Original language left unchanged by SARA is printed in Roman type.

3. Original language deleted from the law by SARA is printed in Roman type within boldface 
brackets [ ].

Thus, CERCLA as it now exists is printed in ita lics and unbracketed Roman type. CERCLA as 
it existed prior to the SARA amendments is in Roman type, without regard to boldface brackets. 
Changes made by SARA can be seen by com paring the ita licized revisions with language in­
side ooidface brackets.

This text may be used in conjunction with the annotated legislative history to SARA: Atkeson. 
et al.. An Annotated Legislative H istory o f the Superfund Amendments and Reauthorization  
A ct of 1986 (SARA), 16 ELR 10363 (Dec. 1986). Changes to the statute with legislative history 
in SARA are enclosed in arrows ► with a reference to the portion of the annotated legislative 
h istory describing the provision.

Example:

►- I.A. S cope of Superfund 
SARA *101(0

(34) The term "it I (emotive water supplies”  includes, 
but is nut limited to, drinking water and household 
water supplies. <

In this example, the discussion of the legislative history of this provision is in section I.A. 
of the annotated legislative history, entitled “ Scope of Superfund,”  and dealing w ith SARA 
§ 101 (f). A table of contents of the annotated iegislative history appears at 16 ELR 10360.



12/86 STATUTES E l.R  44001

■YA
Comprehensive Environmental Response, Compensation, and 
Liability Act o f 1980
42 U.S.C. §§9601-9675'
Subchap te r  I—Hazardous Subs tances  Releases,  
Liability, Compensat ion

ELR44005
§ 9601. [CERCLA §101|

Definitions 
§ 9602. [CERCLA §1021

Designation o f additional hazardous substances and 
establishment o f reportable released quantities; 
regulations 

§ 9603. [CERCLA §103]
Notification requirements respecting released 
substances
(a) Notice to National Response Center upon 

release from vessel or offshore or onshore 
facility by person in charge; conveyance o f 
notice by Center

(b) Penalties for failure to notify; use o f notice or 
information pursuant to notice in criminal ease

(e) Notice to Administrator o f EPA o f existence o f 
storage, etc., facility by owner or operator: 
exceptions: time, manner, and form o f notice: 
penalties for failure to notify; use o f notice or 
information pursuant to notice in criminal case

(d) Recordkeeping requirements; promulgation of 
rules and regulations by Administrator o f EPA; 
penalties for violations: waiver o f retention 
requirements

(e) Applicability to registered pesticide product
(0  Exemptions from notice and penally provisions

for substances reported under other Federal law 
or is in continuous release, etc.

§ 9604. [CERCLA §104]
Response authorities
(a) Removal and other remedial action by • 

President; applicability o f national contingency 
plan: definition

[(b) Investigations, monitoring, etc., by President]
(b) Information; studies and investigations; 

coordination o f investigations
(e) Criteria for continuance o f obligations from 

Fund over specified amount for response 
actions; consultation by President with affected 
States: contracts or cooperative agreements In 
States with President prior to remedial actions: 
cost-sharing agreements: selection by President 
o f appiopriate remedial actions

td) I oniracts oi cooperative agreements In
President with States ot political subdivisions: 
cost-sharing provisions; enforcement 
requirements and procedures

[Id  Vccss io. and copvme of. records relating to 
coveted substances; av.tilabiliiv to puhlk ot 
i.-voids, •epot!'. ;nd Mttormaliou; pioecdu:.'*

-s u ls]
oi h •itn>:at, in e/rkv/v'fe and .-i.c-v
' ' I t  •• •. t o : • s ' " .c  • : • . • •. 1

I :i • e-a!:*• -.it.1 - a-

(g) Rales for wages and labor standards applicable 
to covered work 

(It) Emergency procurement powers; exercise by 
President

(i) Agency for Toxic Substances and Disease 
Registry; establishment, functions, etc.

(j) Acquisition o f property
§9605. [CERCLA §105]

National contingency plan: preparation; contents: 
etc.
(u) Revision and republication
(b) Revision o f  plan
(c) Hazard ranking system
(d) Petition fo r  assessment o f release
(e) Releases from  earlier sites 
if) Minority contractors
(g) Special study wastes

§9606. [CERCLA §106]
Abatement actions
(a) Maintenance, jurisdiction, etc.,
(b) Fines
(c) Guidelines for using imminent hazard, 

enforcement, and emergency response 
authorities; promulgation by Administrator o f 
EPA, scope, etc.

§ 9607. [CERCLA §107]
Liability
(a) Covered persons; scope
(b) Defenses
(c) Determination o f amounts
[(d) Activities pursuant to national contingency 

plan]
id) Rendering care or advic°
(e) Indemnification, hold harmless, etc.,

agreements or conveyances: subrogation rights 
(0  Actions involving natural resources: 

maintenance, scope, etc.
[(g) Applicability to Federal government brunches] 
(g) Federal agencies 
(It) Owner or operator o f vessel 
(i) Application o f a registered pesticide product 
(j) Obligations or liability pursuant to federally 

permitted release 
(k) Transfer to. and assumption by, Post-closure 

Liability Fund of liability o f owner or operator 
o f hazardous waste disposal facility iu receipt 
o f permit under applicable solid waste disposal 
law: lime, critciia applicable, procedures, etc : 
monitoring osis: ; epotts 

ill Federal lien 
um \lunnme Hen

§ % lk S . [(. I R C I \  .< |ox |
I I..! ,ic sp o iis ih ili'V
I I I - ’ ibli'hm.-ltt a!..I :;:.ua;en.;:!.e In nwi 

>1 etnlo- o» ! ail.ire .• >•>' .
. et!:t ’c.ltlOll o» .. .1 ; Im. ..
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(b) Establishment and maintenance by owner or 
operator o f production, etc., facilities: amount: 
adjustment; consolidated form o f 
responsibility; coverage o f motor carriers 

[(c) Claims against guarantor: maintenance, etc.] 
fc) Direct action 
[(d) Liability o f guarantor]
(il) Limitation o f guarantor liability

§ 9609. [CERCI.A §109]
[Civil penalties]
Civil penalties and awards
(a) Class I administrative penalty
(b) Class I I  administrative penalty 
fc) Judicial assessment
(d) A wards
(e) Procurement procedures 
if) Savings clause

§9610. [CERCLA §110]
Employee protection
(a) Activities o f employee subject to protection
(b) Administrative grievance procedures in cases o f 

alleged violations
(c) Assessment o f costs and expenses against 

violator subsequent to issuance o f order o f 
abatement

(d) Defenses
(e) Presidential evaluations o f potential loss o f 

shifts o f employment resulting from 
administration or enforcement o f provisions: 
investigations: procedures applicable, etc.

Note: Worker protection standards
§9611. [CERCLA §111]

Uses o f Fund
(a) Authorized purposes
(b) Additional authorized purposes
(c) Peripheral matters and limitations
(d) Additional limitations
(e) Funding requirements respecting moneys in 

Fund
(f) Obligation o f moneys by Federal officials; 

obligation o f moneys or settlement o f claims by 
State officials

(g) Notice to potential injured parlies by owner and 
operator o f vessel or facility causing release o f 
substance; rules and regulations

[(h) Assessment o f damages for injury, etc., to 
natural resources from release o f substances: 
determination, etc.] Repealed.

(i) Restoration, etc.. o f natural resources 
(j) Use o f Post-closure Liability Fund 
[(k ) Audit review, etc., by Inspector General o f 

Federal department or agency delegated with 
responsibility to obligate moneys] 

fk ) inspector General 
ii) Foreign claimants
(nt) Agency fo r  Toxic Substances and Disease 

Registry
P i) I.imitations on research, development, and 

demonstration program 
to/ \o iiltca lion  procedures fo r  limitations on 

icrtain pasit'cnts

§9612. [CERCLA §112)
Claims procedure
(a) Presentation o f assertable claims against owner, 

operator, guarantor, or other person: election 
o f available remedies upon failure lo satisfy 
presentment

[(b) Forms and procedures applicable]
(b) Prescribing forms and procedures; payment or 

request f o r  hearing; burden o f  proof; decisions; 
finality and appeal; payment

(e) Subrogation rights: actions maintainable 
[(d) Time for presentation o f claims or 

maintenance o f actions]
(d) Statute o f  limitations
(e) Other statutory o r common law claims not 

waived, etc.
(f) Double recovery prohibited 

§9613. [CERCLA §113]
Civil proceedings
(a) Review o f regulations in Circuit Court o f 

Appeals o f the United States for the District o f 
Columbia

(b) Jurisdiction; venue
(c) Controversies or other matters resulting from 

tax collection or tax regulation review
(d) Litigation commenced prior to December 11, 

1980
(e) Nationwide srvice o f  process
(f) Contribution
(g) Period in which action may be brought 
(IiJ Timing o f  review
(i) Intervention 
(j) Judicial review
(k) Administrative record and participation 

procedures 
(I) Notice o f  actions 

§9614. [CERCLA § 114]
Relationship to other law
(a) Additional State liability or requirements with 

respect to release o f substances within State
(b) Recovery under other State or Federal law o f 

compensation for removal costs or damages, or 
payment o f claims

[(c) Contributions to other funds: limitations, etc.] 
fc) Recycled oil
(d) Financial responsibility o f owner or operator or 

vessel o f facility under State or local law, rule, 
or regulation 

§96/5. [CERCLA §II5J
Presidential delegation and assignment o f  duties or 
powers and promulgation o f  regulations 

§96/6. [CERCLA  §//6/
Schedules
(u) Assessment and listing o f  facilities 
ib) Evaluution 
fi t Explanations 
id) Commencement o f R i FS 
fc) Commencement o f remedial action 

§96/7. [CERCLA  § / /" /
Public participation 
tut Proposed plan 
(bt I inul plan
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fc) Explanation o f  differences
(d) Publication
(e) Grants fo r  technical assistance 

§96 IS. /CERCI.A SUV
High priority fo r  drinking water supplies 
Note: Removal and temporary storage o f  containers 
o j radon contaminated soil; unconsolidated 
quaternary aquifer; study o f  shortages o f  skilled 
personnel; State requirements not applicable to 
certain transfers; study o f lead poisoning in 
children; f  ederally licensed dam; community 
relocation at Times Beach site; limited waivers in 
State o f  Illinois; study o f  joint use o f  trucks; radon 
assessment and mitigation; Gulf Coast Hazardous 
Substance Research, Development and 
Demonstration Center; radon protection at current 
national priorities list sites; spill control technology; 
Pacific Northwest Hazardous Substance Research, 
Development and Demonstration Center; Silver 
Creek ladings 

§ 9619. [CERCLA  §//P/
Response action contractors
(a) Liability o f response action contractors
(b) Savings provisions
(c) Indemnification 
(dj Exception
fe) Definitions
(f) Competition

§ 9620, [CERCLA §120]
Federal facilities 
f t ) Application o f  Act to Federal Government 
{b) Notice
(c) Federal agency hazardous waste compliance 

docket
(d) Assessment and evaluation
(e) Required action by department
(f) State and local participation
(g) Transfer o f authorities
(h) Property transferred by Federal agencies 
fi) Obligations under Solid Waste Disposal Act 
(j) National security

§ 9621. [CERCLA §121]
Cleanup standards
(a) Selection o f  remedial action
(b) General rules
(c) Review
(d) Degree o f  cleanup
(e) Permits and enforcement 
if/ State in vehement

§ 9622. [CERCLA §122]
Settlements
(a) A uthority to enter into agreements
(b) .- greements with potentially responsible parties
fc) Effect o f  agreement
id) Enforcement
(el Special notice procedures
if) Covenant not to sue
fg) De minimis settlements
/III Cost recovery settlement authority
(i) Settlement procedures 
(j) Sutural resources
'k I Section nol applicable to vessels 
III Civil penalties
(ml \ppiicubitiiy o f general principles o f  law

§ 9623. [CERCLA §123/
Reimbursement to local governments
(a) Application
(b) Reimbursement 
fc) Amount
(d) Procedure 

§ 9624. [CERCLA §124)
Methane recovery
(a) In general
(b) Exceptions

§ 9625. [CERCLA §125)
Section 300l(b)(3 l(A )(i) waste
fa) Revision o f hazard ranking system
fb) Inclusion prohibited 

§ 9626. [CERCLA §126/
Indian tribes 
(a) Treatment generally
fb) Community relocation
fc) Study
fd) Limitation

Subchap te r II—  Hazardous Substance Response  
Revenue
Part A— Hazardous Substance Response Trust Fund 

ELR 44065

§ 9631. (CERCLA §22!|
Establishment o f Hazardous Substance Response 
Trust Fund
(a) Creation o f Trust Fund
(b) Transfers to Response Trust Fund
[(c) Expenditures from Response Trust Fund] 
fc) Expenditures from  Trust Fund 

§ 9632. [CERCLA §222]
Liability o f United States limited to amounts in 
Trust Fund
(a) General rule
(b) Order in .vhich unpaid claims are to be paid 

§ 9633. [CERCLA §223]
Administrative provisions
(a) Method o f transfer
(b) Management o f Trust Fund
(e) Authority to borrow

Part B— Post-Closure Liability Trust Fund 
ELR 44066

§ 9641. (CERCLA §232)
Post-closure Liability Trust Fund
(a) Creation o f Trust Fund
(b) Expenditures from Post-closure Liability Trust 

Fund
(c) Administrative provisions

Subchapter III— Miscellaneous Provisions
ELR 44067

§ 9651. (CERCLA §3011 
Reports and studies
(a) Implementation experiences; identification and 

disposal o f waste 
<h) Private instir nee protection 
(cl Regulations respecting assessment o f damaj. ■ 

to natural resources
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(cl) Issues, alternatives, and policy considerations 
involving selection o f locations for waste 
treatment, storage, and disposal facilities 

(cl Adequacy o f existing common law and 
statutory remedies 

(I ) Modification o f national contingency plan 
(g) Insurability study 
th) Report and oversight requirements

§ 9652. (CERCLA §302)
Effective dates: savings provisions

§9653. (CERCLA §303|
Termination of authority to collect taxes

§ 9654. (CERCI.A § 304(b). <c)f
Applicability of Federal water pollution control 
funding, etc.. pros isions

§ 9655. [CERCLA §305|
Legislative veto o f rule or regulation
(a) Transmission to Congress upon promulgation 

or rcpromulgation o f rule or regulation: 
disapproval procedures

(b) Approval: effective dates
(e) Sessions of Congress as applicable
(d) Congressional inaction on, or rejection of. 

resolution o f disapproval
§ 9656. [CERCLA §306]

Transportation o f hazardous substances: listing as 
hazardous material; liability for release

§ 9657. [CERCLA §308]
Separability o f provisions

§ 9658. ICERCLA  §309J
Actions under stale taw fo r  damages from  exposure 
to hazardous substances
(a) State statutes o f limitations fo r  hazardous 

substance cases
(b) Definitions

§ 9659. [CERCLA  §310J 
Citizens suits
(a) Authority to bring civil actions
fb) Venue
(c) Relief
(d) Rules applicable to subsection (a)(1) actions
(e) Rules applicable to subsection (a)(2) actions 
i f) Costs
(g) Intervention
(h) Other rights
(i) Definitions

§ 9660. [CERCLA §311/
Research, development, and demonstration 
faJ Hazardous substance research and training
(b) Alternative o r innovative treatment technology 

research and demonstration program
(c) Hazardous substance research
(d) University hazardous substance research centers
(e) Report to Congress 
If) Saving provision
(g) Small business participation 

§ 9661. [CERCLA §312/
Love Canal property acquisition
(a) Acquisition o f  property in emergency 

declaration area
(b) Procedures fo r  acquisition
(c) State ownership
(d) Maintenance o f  property
(e) Habitability and land use study
(f) Funding
(g) Response
(h) Definitions

Subchapter  IV—Pollution Insurance*
ELR 44079 

§ 9671. [CERCLA §401/
Definitions 

§ 9672. [CERCLA §402/
State laws; scope o f  title 
fa) Slate laws
(b) Scope o f title 

§ 9673. [ CERCLA §403]
Risk retention groups
(a) Exemption
(b) Exceptions
(c) Application o f  exemptions
(d) Agents or brokers 

§ 9674. [CERCLA §404/
Purchasing groups
(a) Exemption
(b) Application o f  exemptions
(c) Agents or brokers 

§ 9675. [CERCLA §405/
Applicability o f  securities laws 
fa) Ownership interests
(b) Investment Company Act
(c) Blue Sky Law

' A t press t im e . §*401 th ro ugh  4 0 5  ha il n o l yet been c o d if ie d  in the 
U n ite d  S ta le s  C o d e . The e d ito rs  o f  E l .R  have assigned these sections to  
4 1  U .S .C . § § 0 6 7 1-0 6 7 5 . based o n  their p o s it io n  w ith in  C E R C L A .
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SUBCHAPTER I—HAZARDOUS SUBSTANCES RELEASES, LIABILITY, 
COMPENSATION

§ 9601. [CERCLA § 101]
Definitions
For the purpose ol this subehapter[, the term]—

(1) The term "act o f God”  means an unanticipated grave 
natural disaster or other natural phenomenon of att excep­
tional, inevitable, and ' resistible character, the effects o f 
which could not have been prevented or avoided by the 
exercise o f due care or foresight!;],

(2) The term “ Administrator”  means the Administrator 
o f the United Slates Environmental Protection Agency];].

(3) The term “ barrel”  means forty-two United States 
gallons at sixty degrees Fahrenheit];].

(4) The term "claim" means a demand in writing for 
a sum certain];].

(5) The term “ claimant”  means any person who presents 
a claim for compensation under this chapter];].

(6) The term "damages”  means damages for injury or 
loss o f natural resources as set forth in section 9607(a) or 
9611(b) o f this title];].

(7) The term "drinking water supply" means any raw 
or finished water source that is or may je  used by a public 
water system (as defined in the Safe Drinking Water Act 
[42 U.S.C.A . § 300f et seq.]) or as drinking water by one 
or more individuals!;].

(8) The term "environment" means (A) the navigable 
waters, the waters o f the contiguous zone, and the ocean 
waters o f which the natural resources are under the ex­
clusive manage ment authority o f the United States under 
the Magnuson Fishery Conservation and Management Act 
[16 U.S.C.A . § 1801 et seq.], and (B) any other surface 
water, ground water, drinking water supply, land surface 
or subsurface strata, or ambient air within the United 
Stales or under the jurisdiction o f the United States!;].

(9) The tern  "facility" means (A) any building, struc­
ture, installation, equipment, pipe or pipeline (including 
any pipe into a sewer or publicly owned treatment works), 
well, pit, pond, lagoon, impoundment, ditch, landfill, 
storage container, motor vehicle, rolling stock, or aircraft, 
or (B) any site or area where a hazardous substance has 
been deposited, stored, disposed of, or placed, or other­
wise come to be located; but does not include any consumer 
product in consumer use or any vessentj.

(10) The term “  federally permitted release”  means (A) 
discharges in compliance with a permit under section 1342 
o f Title 33, (B) discharge? resulting from circumstances 
identified and reviewed and made part of tlte public record 
with respect to a permit issued or modified under section 
1342 o f Title 33 and subject to a condition o f such per­
mit, (C) continuous or anticipated intermittent discharges 
from a point source, identified in a permit or permit ap­
plication under section 1342 o f Title 33, w hich are caused 
by events occurring within the scope o f relevant operating 
or treatment systems. (D) discharges in compliance with 
a legally enforceable permit under section 1344 o f Title 33, 
(Ft releases in compliance with a legally enforceable final 
permit issued pursuant to section 3005(a) through (d) o f 
the Solid Waste Disposal Act [42 U.S.C.A. § 6925(a) to
(d)| from a hazardous waste treatment, storage, or disposal

facility when such permit specifically identifies the hazar­
dous substances and makes such substances subject to a 
standard o f practice, control procedure or bioassay limita­
tion or condition, or other control on the hazardous 
substances in such releases, (F) any release in compliance 
witli a legally et;rorceable permit issued under section 1412 
of Title 33 o f  section 1413 o f Title 33, (G) any injection 
o f fluids authorized under Federal underground injection 
control programs or State programs submitted for Federal 
approval (and not disapproved by the Administrator o f 
the Environmental Protection Agency) pursuant to part 
C o f the Safe Drinking Water Act [42 U.S.C.A . § 300h 
et seq.), (H) any emission into the air subject to a permit 
or control regulation under section 111 [42 U.S.C.A.
§ 7411], section 112 [42 U.S.C A. § 7412], Title I part C 
[42 U.S.C.A ; § 7470 et seq.], Title 1 part D [42 U.S.C.A. 
§ 7501 ct sefj.], or State implementation plans submitted 
in accordance with section 110 o f the Clean Air Act [42 
U.S.C.A. § 7410] (and not disapproved by the Ad­
ministrator o f the Environmental Protection Agency), in­
cluding any schedule or waiver granted, promulgated, or 
approved under these sections, (I) any injection o f fluids 
or other materials authorized under applicable State law
(i) for the purpose o f stimulating or treating wells for the 
production o f crude oil, natural gas, or water, (ii) for the 
purpose o f secondary, tertiary, or other enhanced recovery 
o f crude oil or natural gas, or (iii) which are brought to 
the surface in conjunction with the production o f crude 
oil or natural gas and which ar» reinjected, (J) the introduc­
tion o f any pollutant into a publicly owned treatment 
works when such pollutant is specified in and in compliance 
with applicable pretreatment standards of section 1317(b) 
or (c) o f Title 33 and enforceable requirements in a 
pretreatment program submitted by a State or municipality 
for Federal approval under section 1342 o f Title 33, and 
(K) any release o f source, special nuclear, or by- product 
material, as those terms arc defined in the Atomic Energy 
Act o f 1954 [42 U.S.C.A. § 2011 et seq.], in compliance 
with a legally enforceable license, permit, regulation, or 
order issued pursuant to the Atomic Energy Act o f I954J;].

(11) The term “ Fund”  or "Trust Fund" means the 
Hazardous Substance Response Fund established by sec­
tion 9631 o f this title or, in the case o f a hazardous waste 
disposal facility for which liability has been transferred 
under section 9607(k) o f this title, the Post- closure Liabili­
ty Fund established by section 9641 o f this title]:].

(12) The term "ground water" means water in a 
saturated zone or stratum bcnec'th the surface o f land or 
waterj;].

(13) The tenn “ guarantor”  means any person, other 
than the owner or operator, who provides evidence o f 
financial responsibility for an owner or operator under this 
chaplet]:].

(14) The term "hazardous substance" means (A) any 
substance designated pursuant to section 1321(b)(2)(A) of 
Title 33, (B) anv element, compound, mixture, solution, 
or substance designated pursuant to section 9602 o f this 
title, (C) any hazardous waste having the characteristics 
identified under or listed pursuant to section 3001 o f the
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Solid Waste Disposal Act [42 U.S.C.A. § 69211 (but not 
including any waste the regulation o f which under the Solid 
Waste Disposal Act [42 U.S.C.A . § 6901 et seq.] has been 
suspended by Act o f Congress), (D) any toxic pollutant 
listed under section 1317 (a) o f Title 33, (E) any hazardous 
air pollutant listed under section 112 o f the Clean Air Act 
[42 U.S.C.A . § 7412], and (F) any imminently hazardous 
chemical substance or mixture with respect to which the 
Administrator has taken action pursuant to section 2606 
o f Title 15. The term does not include petroleum, including 
crude oil or any fraction thereof which is not otherwise 
specifically listed or designated as a hazardous substance 
under subparagraphs (A) through (F) o f this paragraph, 
and the term does not include natural gas, natural gas li­
quids, liquefied natural gas, or synthetic gas usable for fuel 
(o r mixtures o f natural gas and such synthetic gas)[;].

(15) The term “ navigable waters”  or “ navigable waters 
o f the United States" means the waters o f 'lie United 
States, including the territorial seas[;].

H .H . Indian Tribes 
SARA § 101(a)

(16) The term “ natural resources”  means land, fish, 
wildlife, biota, air, water, ground water, drinking water 
supplies, and other such resources belonging to, managed 
by, held in trust by, appertaining to, or otherwise controll­
ed by the United States (including the resources of the 
fishery conservation zone established by the Magnuson 
Fishery Conservation and Management Act [16 U.S.C.A. 
§ 1801 et seq.]) any Slate or local government, [or] any 
foreign government, any Indian tribe, or, if such resources 
are subject to a trust restriction on alienation, any member 
of an Indian tribe[\].-+

(17) The term “ offshore facility" means any facility o f 
any kind located in, on, or under, any o f the navigable 
waters o f the United States, and any facility o f any kind 
which is subject to the jurisdiction o f the United States and 
is located in, on, or under any other waters, other than 
a vessel or a public vessel[;].

(18) The term "onshore facility”  means any facility (in­
cluding, but not limited to, motor vehicles and rolling 
stock) o f any kind located in, on, or under, any land or 
nonnavigable waters within the Uniied Slates[;j.

(19) The term “ otherwise subject to the jurisdiction o f 
the United States”  means subject to the jurisdiction of the 
United States by virtue o f United States citizenship. United 
States vessel documentation or numbering, or as provid­
ed by international agreement to which the United States 
is a party]:].

► II.B. Liability Limits 
SARA § 101(b)

(20)(A ) The term "owner or operator”  means (i) in the 
case o f a vessel, any person owning, operating, or charter­
ing by demise, such vessel, (ii) in the case o f an onshore 
facility or an offshore facility, any person owning or 
operating such facility, and [(iii) in the case o f any aban­
doned facility, any person who owned, operated, or other­
wise controlled acti\ itios at such facility immediately prior 
to such abandonment.] (iii) in the case o f  any facility, title 
or control o f  which was conveyed due to bankruptcy, 
foreclosure, tax delinquency, abandonment, or similar 
means to a unit o f State o r  local government, any person 
who owned, operated, or otherwise controlled activities at

such facility immediately beforehand. Such term does not 
include a person, who, without participating in the 
management o f a vessel or facility, holds indicia o f owner­
ship primarily to protect his security interest in the vessel 
or facility!;].

(B) (i]/n the case o f a hazardous substance which has 
been accepted for transportation by a common or contract 
carrier and except as provided in section 9607(a)(3) or (4) 
o f this title, (i) the term “ owner or operator”  shall mean 
such common carrier or other bona fide for hire carrier 
acting as an independent contractor during such transpor­
tation, (ii) the shipper o f such hazardous substance shall 
nol be considered to have caused or contributed to any 
release during such transportation which resulted solely 
from circumstances or conditions beyond his control!;].

(C) [i]/n the case o f a hazardous substance which has 
been delivered by a common or contract carrier to a 
disposal or treatment facility and except as provided in sec­
tion 9607(a)(3) or (4) o f this title (i) the term “ owner or 
operator”  shall not include such common or contract car­
rier, and (ii) such common or contract carrier shall not be 
considered to have caused or contributed to any release 
at such disposal or treatment facility resulting from cir­
cumstances or conditions beyond its control!;].
(D) The term “owner or operator” does not include a 

unit of State or local government which acquired owner­
ship or control involuntarily through bankruptcy, tax delin­
quency, abandonment, or other circumstances in which the 
government involuntarily acquires title by virtue of its func­
tion as sovereign. The exclusion provided under this 
paragraph shall not apply to any State or local government 
which has caused or contributed to the release or threatened 
release of a hazardous substance from the facility, and such 
a State or local government shall be subject to the provi­
sions of this chapter in the same manner and to the same 
extent, both procedurally-and substantively,-as any 
nongovernmental entity, including liability under section 
9607 .

(21) The term “ person”  means an individual, firm, cor­
poration, association, partnership, consortium, joint ven­
ture. commercial entity, United States Government, State, 
municipality, commission, political subdivision of a State, 
or any interstate body!;].

►  I.A. Scope ol Superlund 
S A R A  § 101(c)

(22) The term “ release" means any spilling, leaking, 
pumping, pouring, emitting, emptying, discharging, injec­
ting, escaping, leaching, dumping, or disposing into the 
environment (including the abandonment or discarding of 
barrels, containers, and other closed receptacles contain­
ing any hazardous substance or.pollutant or contaminant), 
but excludes (A) any release which results in exposure to 
persons solev within a workplace, w ith respect to a claim 
which such persons may assert against the employer o f such 
persons, (B) emissions from the engine exhaust of a motor 
vehicle, rolling stock, aircraft, vessel, or pipeline pump­
ing station engine, (C) release o f source, byproduct, or 
special nuclear material from a nuclear incident, as those 
terms are defined in the Atomic Energy Act ol I 9 > 4  | 4 2  
U.S.C .A . § 2 0 11 et seq |. if such release is subject to re­
quirements with respect to finatkiai ptoiectton e s t a b l i s h ­
ed by the Nuclear Regulatory Commission under -action
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170 o f such Act [42 U.S.C.A. § 2210], or, lor the purposes 
of section 9604 o f this title or any other response action, 
any release o f source byproduct, or special nuclear material 
from any processing site designated under section 
7912(a)(1) or 7942(a) o f this title, and (D) the normal ap­
plication o f fertilizer!;]. <

(23) The terms “ remove”  or “ removal”  means' the 
cleanup or removal o f released hazardous substances from 
the environment, such actions as may be necessary 1 taken 
in the event o f the threat of release of hazardous substances 
into the environment, such actions as may be necessary to 
monitor, assess, and evaluate the release or threat of release 
of hazardous substances, the disposal o f removed material, 
or the taking o f such other actions as may be necessary 
to prevent, minimize, or mitigate damage to the public 
health or welfare or to the environment, which may other­
wise result from a release or threat o f release. The term 
includes, in addition, without being limited to, security fen­
cing or other measures to limit access, provision o f alter­
native water supplies, temporary evacuation and housing 
o f threatened individuals nol otherwise provided for, ac­
tion taken under section 9604(b) o f this title,.and any 
emergency assistance which may be provided under the 
Disaster Relief Act of 1974 [42 U.S.C.A. § 5121 et seq.][;].

►I.F. Cleanup Standards 
S A R A  § 101(d)

(24) The terms “ remedy”  or “ remedial action”  means' 
those actions consistent with permanent remedy taken in­
stead o f or in addition to removal actions in the event of 
a release or threatened release o f a hazardous substance 
into the environment, to prevent or minimize the release 
o f hazardous substances so that they do not migrate to 
cause substantial danger to present or future public health 
or welfare or the environment. The term includes, but is 
not limited to, such actions at the location o f the release 
as storage, confinement, perimeter protection using dikes, 
trenches, or ditches, clay cover, neutralization, cleanup of 
released hazardous substances or contaminated materials, 
recycling or reuse, diversion, destruction, segregation of 
reactive wastes, dredging or excavations, repair or replace­
ment o f leaking containers, collection o f leachate and 
runoff, onsite treatment or incineration, provision of alter­
native water supplies, and any monitoring reasonably re­
quired to assure that such actions protect the public health 
and welfare and the environment. The term includes the 
costs o f permanent relocation o f residents and businesses 
and community facilities where the President determines 
that, alone or in combination with other measures, such 
relocation is more cost-effective than and environmental­
ly preferable to the transportation, storage, treatment, 
destruction, or secure disposition offsite o f hazardous 
substances, or may otherwise be necessary to protect the 
public health or [welfare. The term does not include oif- 
site transport o f hazardous substances, or the storage, 
treatment, destruction, or secure disposition offsite o f such 
hazardous substances or contaminated materials unless the 
President determines that such actions (A) are more cost- 
elTecne than oihet remedial actions. ( I l l will create new 
eapucuv to manage, iu compliance with subtitle C o! the 
Solid )) jste Di-posjl Act |42 L..S.L V 692I et scq.|, 
ha/atdous siib-.'ances tn addition to those located at the 
attcctcd \tcii;:>. or (Ct ate neces-aiy to protect public

health or welfare or the environment from a present or 
potential risk which may be created by further exposure 
to the continued presence o f such substances or materials;] 
welfare; the term includes offsite transport and offsite 
storage, treatment, destruction, or secure disposition of 
hazardous substances and associated contaminated 
materials. •*

►  I.C. Federat/State Cost Sharing 
S A R A  § 101(a)

(25) The terms “ respond”  or “ response" means' 
remove, removal, remedy, and remedial action!;], all such 
terms (including the terms “removal” and “remedial ac­
tion”) include enforcement activities related thereto.-*

(26) The terms "transport”  or “ transportation" means' 
the movement o f a hazardous substance by any mode, in­
cluding pipeline (as defined in the Pipeline Safety Act), and 
in the case o f a hazardous substance which has been ac­
cepted lo r transportation by a common or contract car­
rier, the term “ transport”  or “ transportation”  shall in­
clude any stoppage in transit which is temporary, inciden­
tal to the transportation movement, and at the ordinary 
operating convenience o f a common or contract carrier, 
and any such stoppage shall be considered as a continuity 
o f movement and not as the storage o f a hazardous 
substance!;].

(27) The terms "United Slates”  and “ State" include the 
several States o f the United States, the District o f Colum­
bia, the Commonwealth o f Puerto Rico, Guam, American 
Samoa, the United States Virgin Islands, the Com­
monwealth o f the Northern Marianas, and any other ter­
ritory or possession over which the United States has 
jurisdiction!:].

(28) The term “ vessel”  means every description of water­
craft or other artificial contrivance used, or capable o f be­
ing used, as a means o f transportation on water!;].

(29) The terms "dispojal” , “ hazardous waste” , and 
“ treatment”  shall have the meaning provided in section 
1004 oT the Solid Waste Disposal Act [42 U.S.C.A. § 
6903]!;].

(30) The terms “ territorial sea”  and “ contiguous zone" 
shall have the meaning provided ir section 1362 of Title 33.

*31) The term “ national contingency plan" means the 
national contingency plan published under section 1321(c) 
o f Title 33 or revised pursuant to section 9605 o f this ti­
tle!; and].

(32) The terms “ liable" or "liab ility" under this sub­
chapter shall be construed to be the standard o f liability 
w hich obtains under section 1321 o f Title 33.
(33) The term “pollutant or contaminant’’shall include, 

but not be limited to, any element, substance, compound, 
or mixture, including disease-causing agents, which after 
release into the environment and upon exposure, ingestion, 
inhalation, or assimilation into any organism, either direct­
ly from the environment or indirectly by ingestion through 
food chains, will or may reasonably be anticipated to cause 
death, disease, behavioral abnormalities, cancer, genetic 
mutation, physiological malfunctions (including mullunc- 
turns in reproduction) or physical deformations, in such 
organisms or their ofjsprmv; except I hut the term ''pollu­
tant ot contaminant”  shall not include petroleum, in­
cluding crude ml or any fraction thereo f which is not other­
w i s e  specifically listed or designated as a hazaalou
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substance under subparagraphs (A) through (F) of 
paragraph (14) and shall not Include natural gas, liquefied 
natural gas, or synthetic gas of pipeline quulity tor mix­
tures of natural gas and such synthetic gas).

► I.A. Scope ol Superlund 
SARA $ 101(1)

(34) The term "alternative water supplies" includes, but 
is nol limited to, drinking water and household water 
supplies. ■<

► II.B. Liability Limits 
SARA § 101(1)

(35)(A) The term "contractual relationship", for the 
purpose of section 9607(b)(3), includes, but is not limited 
to, land contracts, deeds or other instruments transferr­
ing title or possession, unless the real property on which 
the facility concerned is located was acquired by the defen­
dant after the disposal or placement of the hazardous 
substance on, in, or at the facility, and one or more of the 
circumstances described in clause (i), (ii), or (iii) is also 
established by the defendant by a preponderance of the 
evidence;

(i) At the time the defendant acquired the facility 
the defendant did not know and had no reason to 
know the! any hazardous substance which is the sub­
ject of the release or threatened release was dispos­
ed of on, in, or at the facility.
(ii) The defendant is a government entity which ac­

quired the facility by escheat, or through any other 
involuntary transfer or acquisition, or through the 
exercise of eminent domain authority by purchase or 
condemnation.
(iii) The defendant acquired the facility by in­

heritance or bequest.
In addition to establishing the foregoing, the defendant 
must establish that he has satisfied the requirements of sec­
tion 9607(b)(3)(a) and (b).
(B) To establish that the defendant had no reason to 

know, as provided in clause (i) of subparagraph (A) of this 
pare graph, the defendant must have undertaken, at the 
time of acquisition, all appropriate inquiry into the 
previous ownership and uses of the property consistent with 
good commercial or customary practice in an effort to, 
minimize liability. For purposes of the preceding sentence 
the court shall take into account any specialized knowledge 
or experience on the part of the defendant, the relation­
ship of the purchase price to the value of the property if 
uncontaminated, commonly known or reasonably ascer­
tainable information about the property, the obviousness 
of the presence or likely presence of contamination at the 
property, and the ability to detect such contamination by 
appropriate inspection.
(C) Nothing in this paragraph nr in section 9607(b)(3) 

shall diminish the liability of any previous owner or 
operator of such facility who would otherwise be liable 
under this chapter. Notwithstanding this paragraph, if the 
defendant obtained actual knowledge of the release or 
threatened release of a hazardous substance at such facili­
ty when the defendant owned the real property and then 
subsequently transferred ownership of the property to 
another per,o/: without disclosing stnli knowledge, such 
defendant shall he treated as liable under section 96t)7(adl) 
and no d*. v .i  se under section voi)~il<if3i shall In available 
to sinli defendant.

(D) Nothing ;/> this paragraph shall affect tlte liability /
under this chapter oju defendant who, by any act or onus- I
siott, caused or contributed to the release or threatened - 
release of a hazardous substance which is the subject of 
the action relating lo the facility.

►  I.H. Indian Tdbos
S A R A  § 101(1)

(36) The term "Indian tribe" means any Indian tribe, 
bund, nation, or other organized group or community, in­
cluding any Alaska Native village but not including any 
Alaska Native regional or village corporation, which is 
recognized as eligible for the special programs and services 
provided by the United Stales to Indians because of their 
status as Indians. <

►  IV.G. Recycled Oil
S A R A  § 114(b)

(37)(A) The term "service station dealer" means any 
person—

(i) who owns or operates a motor vehicle service 
station, filling station, garage, or similar retail 
establishment engaged in the business of selling, 
repairing, or servicing motor vehicles, where a signifi­
cant percentage of the gross tevenue of the establish­
ment is derived from the fueling, repairing, or ser­
vicing of motor vehicles, and

(ii) who accepts for collection, accumulation, and 
delivery to an oil recycling facility, recycled oil that
(I) has been removed '-'"n the engine of a Ugh duty t
motor vehicle or hoii. .aold appliances by the a wner V
of such vehicle or appliances, and (II) is presented, 
by such owner, lo such person for collection, ac­
cumulation, and delivery to an oil recycling facility.

(B) For purposes of section 9614(c), the term "service 
station dealer" shall, notwithstanding the provisions of 
subparagraph (A), include any government agency that 
establishes a facility solely for the purpose of accepting 
recycled oil that satisfies the criteria set forth in subclauses
(I) and (I!) of subparagraph (A)(ii), and with respect to 
recycled oil that satisfies the criteria set forth in subclauses 
(!) and (II), owners or operators of refuse collection ser­
vices who are compelled by State law to collect, ac­
cumulate, and deliver such oil to an oil recycling facility.

%
(C) The President shall promulgate regulations regar­

ding the determination of what constitutes a significant 
percentage of the gross revenues of an establishment for 
purposes of this paragraph.

►  IV.K. Ocean Incineration
S A R A  § 127(a)

(38) The term "incineration vessel" means any vessel 
which carries hazardous substances for the /ntrposes of in­
cineration of such substances, so long as stub substances 
or residues of such substances are on hoard.

P u b . I  . 96 -51 0 ,  Tit le I .  $ 101. Dee. I I .  1980,  94 Suit. 2~(F:
Pub.I.. 96-561. Title Ii. $ 2381b), Dee. 22. 1980, 94 Suit.
3300. .is added and amended Pub.I 90.499. Title I $3 
101 I 14(b). I2"uti. Oet ! '. 1986.
'.1 :i niK'11'..it I'ulu’.'v .luiiiM I'C Vi".
S.' ill •'> 'iii.il P'of'!*1. »|i •ill.) 'v ‘’rc.m"

;n I’r.iKihb >l>'.il I I', "••..v.-'s e ib “
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•
 SHORT TITLE OF I'm AMENDMENTS. Section I  o f  

P uh .L . 99-499 p rov ided that. "This  .-U/ /a b u l l um cm ied this 

chapter generally/ m ay be cued as the 'Su/ier/iind Amendments 

amt Ueauthonztition Act of I ' m  ' "

CERCLA ASH ADMINISTRATOR. Sect,on 2 o f Puh.L. 
99-499provided tthat: "As used in this Act [which ameded this 
chapter generally/—

( I )  CERCLA.— The term 'CERl 'I.A ' means the Com­
prehensive Environmental Response, Compensation, and 
Liability Act o f  1980 (42 U.S.C. 9601 et set],).

(2 j A D M IN IS T R A T O R .- -T he  term 'A dm in is tra to r' 

means the . \dm inistralor o j the Environm enta l Protection 

Agency , "

LIM ITATION ON CONTRACT AND HORROWINC, 
AUTHORITY. Section J o f Pub. I . . 99-499 provided that: "Any 
authority provided by this Act/which amended this chapter 
generally/ including any amendment made by this Act, to enter 
into contracts to obligate Ihe United States or to incur in­
debtedness fo r the repayment o f  which the Uniied States is liable 
shall be effective only to such extent or in such amounts as are 
provided in appropriation Acts."

EFFECTIVE DA TE OF 1986 AMENDMENTS. Section 4 o f 
Puh.L. 99-499 provided that: "Except us otherwise specified in 
section 121(b) o f  this Act /which amended this cheoter general­
ly/ or in any other provision o f titles I, II, III, and IV  o f  this 
Act, the amendme its made by titles / through IV o f this Act shall 
lake effect on the enactment o f  this Act. "

®  § 9602. [C E R C L A  § 102]
Designation o f additional hazardous substahces and 
establishment o f reportable released quantities; regulations

►IV.A. Reportable Quantities 
SARA § 102

(a) The Administrator shall promulgate and revise as 
may be appropriate, regulations designating as hazardous 
substances, in addition to those referred to in section 
9601 ( 14) o f this title, such elements, compounds, mixtures, 
solutions, and substances which, when released into the 
environment may present substantial danger to the public 
health or welfare or the environment, and shall promulgate 
regulations establishing that quantity o f any hazardous 
substance the release o f which shall be reported pursuant 
to section 9603 o f this title. The Administrator may deter­
mine that one single quantity shall be the reportable quan­
tity for any hazardous substance, regardless o f the medium 
into which the hazardous substance is released. Fo r a ll 
hazardous substances f o r  which proposed regulations 
establishing reportable quantities were published in the 
Federal Register under this subsection on o r before March 
1, 1986, the Administrator shall promulgate under this 
subsection fin a l regulations establishing reportable quan­
tities not Liter than December 31, 1986 For a ll hazardous 
substances f o r  which proposed regulations establishing 
reportable quantities were not published in the Federal 
Register under this subsection oil o r before March I, 1986, 
the \dmmistrator shall publish under this subsection p ro ­
posed re-ula'.'ons establishing reportable quantities mu 
later than iXue-nbcr f t ,  1986. and promulgate fin a l regula­
tions i f i t . \ r . stibscettni: establishing reportuble quan­
tities no' than Apr! 30, I 'm .- *

(!>) Unless and until superseded by regulations 
establishing a reportable quantity under subsection (a) ol 
this section lor any hazardous substance as defined in sec­
tion 9601(14) ol this title, ( I )  a quantity o f one pound, or
(2) lor those hazardous substances lor which reportable 
quantities have been established pursuant to section 
1321(h)(4) o f I'iilc 33, such reportable quantity, shall be 
deemed that quantity, the release o f which requires 
notification pursuant to section 9603(a) or (h) o f this title.
Pub.L. 96-510, Title I, § 102, Dec. I I ,  1980, 9 4 Stat. 2772, 
as added Pub.I.. 99-499, Title I. § 102, Oct. 17, 1986.

§ 9603. [CERCLA § 103]
Notification requirements respecting released substances
(a) Notice lo National Response Center upon release from 
vessel or offshore or onshore facility by person in charge;

(Conveyance of notice by Center
Any person in charge o f a vessel or an offshore or an 

onshore facility shall, as soon as he lias knowledge o f any 
release (other than a federally permitted release) o f a hazar­
dous substance from such vessel or facility in quantities 
equal to or greater than those determined pursuant to sec­
tion 9602 o f this title, immediately notify the National 
Response Center established under the Clean Water Act 
(33 U.S.C.A. § 1251 et seq.) o f such release. The National 
Response Center shall convey the notification expeditously1 
to all appropriate Government agencies, including the 
Governor o f any affected Stale.

(b) Penalties lor failure to notify; use o f notice or 
information pursuant to notice in criminal case

Any person—
(1) in charge o f a vessel from which a hazardous 

substance is released, other titan a federally permitted 
release, into or upon the navigable waters o f the United 
States, adjoining shorelines, or into or upon the waters o f 
the contiguous zone, or

(2) in charge o f a vessel from which a hazardous 
substance is released, other than a federally permitted 
release, which may affect natural resources belonging to, 
appertaining to, or tinder the exclusive management 
authority o f the United States (including resources under 
the Magnuson Fishery Conservation and Management Act 
[16 U.S.C.A. § 1801 et seq.]), and who is otherwise sub­
ject to (lie jurisdiction o f the United Slates at the lime o f 
the release, or

► II.D. Civil and Criminal Penalties 
SARA § 109(a)

(3) in charge o f a facility From which a hazardous 
substance is released, other than a federally permitted 
release, iu a quantity equal to or greater than that deter­
mined pursuant to section 9602 o f this title who fails to 
notify immediately the appropriate agency o f the Uniied 
Slates Government .is soon as he ha- knowledge o f Mich 
release o r  who submits in such a notification anv infor­
mation which he knows to be false misleading sh a ll, 
upon conviction, be fined [not mote -ban SIO,()(!() ot im­
prisoned tor no: more than one year, or both] m  accor­
dance with the appl,cable provisions o f  title 18 o f  the 
United States Code >r imprisoned for not more than 3
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wars (or not more than 5 years in the ease of a second 
or subsequent conviction), or both-4.

► II.D. Civil find Criminal Ponaltlos 
S A R A  § 103

Notification received pursuant to this [paragraph] 
subsection oi information obtained hy the exploitation o f 
such notification shall not be used against any such per­
son in any criminal case, except a prosecution for perjury 
or for giving a false statement. ■*
(c) Notice to Administrator of EPA of existence of storage, 

etc., facility by owner or operator; exceptions; time,
manner, and form of notice; penalties for failure to notify; 

use of notice or information pursuant to notice in 
criminal case

Within one hundred and eighty days alter December 11, 
1980, any person who owns or operates or who ai the lime 
o f disposal owned or operated, or who accepted hazardous 
substances lor transport and selected, a facility at which 
hazardous substances (as defined in section 9601 ( I4)(C) ol 
this title) arc or have been stored, treated, or disposed o f 
shall, unless such facility has a permit issued under, or has 
been accorded interim status under, subtitle C o f the Solid 
Waste Disposal Act [42 U.S.C.A. § 6921 et seq.), notify 
the Administrator o f the Environmental Protection Agency 
o f the existence o f such facility, specifying the amount and 
type o f any hazardous substance to be found there, and 
any known, suspected, or likely releases o f such substances 
from such facility. The Administrator may prescribe in 
greater detail the manner and form o f the notice and the 
information included. The Administrator shall notify the 
affected State agency, or any department designated by 
the Governor to receive such noti o ' the existence o f 
such facility. Any person who knowingly fails to notify 
the rtdministrator o f the existence of any such facility shall, 
upon conviction, be fined not more than 510,000, or im­
prisoned for not more than one yea:, or both. In addition, 
r ny such person who knowingly fails to provide the notice 
required by this subsection shall not be entitled to any 
limitation o f liability or to any defenses to liability set out 
in section 9607 o f this title: Provided, however, That 
notification under this subsection is not required for any 
facility which would be reportable hereunder solely as a 
result o f any stoppage in transit which is temporary, in­
cidental to the transportation movement, or at the ordinary 
operating convenience o f a common or contract carrier, 
and such stoppage shall be considered as a continuity oT 
movement and not as the storage o f a hazardous substance. 
Notificat on received pursuant to this subsection or infor­
mation obtained by the exploitation o f such notification 
shall not be used against any such person in any criminal 
case, except a prosecution for perjury or for giving a false 
statement.
(d) Recordkeeping requirements; promulgation o f rul-s and 

regulations by Administrator o f EPA; penalties for
violations; waiver of retention requirements

( I )  The Administrator o f the Environmental Protection 
Agones is authorized to promulgate rules and regulations 
specifying, with respect to—

(A) the location, title, or condition o f a facility, 
and

(B) the identity, characteristics, qiinntitv, origin.

or condition (including containeri/ution and previous 
treatment) o f any hazardous substances contained or 
deposited in a facility; the records which shall be re­
tained by any person required to provide the notifica­
tion o f a facility set out in subsection (e) o f this sec­
tion. Such specification shall be in accordance with 
the provisions o f this subsection.

►  II.D. Civil and Criminal Penalties 
S A R A  j) 109(a)

(2) Beginning with December I I ,  1980, for fifty years 
thereafter or for fifty years after the date o f establishment 
o f a record (whichever is later), or at any such earlier time 
as a waiver if obtained under paragraph (3) o f this subsec­
tion, it shall be unlawful for any such person knowingly 
to destroy, mutilate, erase, dispose of, conceal, or other­
wise render unavailable or unreadable or falsify any records 
identified in paragraph (1) o f this subsection. Any person 
who violates this paragraph shall, upon conviction, be fin­
ed [nol more than $20,000, or imprisoned for not more 
than one year or both.] in accordance with the applicable 
provisions of title 18 of the United States Code or im­
prisoned for not more than 3 years (or not more than 5 
years in the case of a second or subsequent convictionJ, 
or both'*,

(3) At any lime prior to t’.ie date which occurs fifty years 
after December 11, 1980, any person identified under 
paragraph (1) o f this subsection may apply to the Ad­
ministrator o f the Environmental Protection Agency for 
a waiver o f the provisions o f (lie first sentence o f paragraph
(2) o f this subsection. The Administrator ir authorized to 
grant such waiver if, in his discretion, such waiver would 
not unreasonably interfere with the attainment o f the pur­
poses and provisions o f this chapter. The Administrator 
shall promulgate rules and regulations regarding such a 
waiver so as to inform parties o f the proper application 
procedure and conditions for approval o f such a waiver.

(4) Notwithstanding the provisions o f this subsection, 
the Administrator o f the Environmental Protection Agency 
may in his discretion require any such person to retain any 
record identified pursuant to paragraph (1) o f this subsec­
tion for such a lime period in excess o f the period spec fied 
in paragraph (2) o f this subsection as the Administrator 
determines to be necessary to protect the public health or 
welfare.

(e) Applicability lo registered pesticide product
This section shall not apply to the application o f a 

pesticide product registered under tlte Federal Insecticide, 
Fungicide, and Rodcnlicide Act [7 U.S.C.A. § 136 et seq.] 
or to the handling and storage o f such a pesticide product 
by an agricultural producer.
(f) Exemptions from notice and penally provisions for 
substances reported under other Federal law or is in 

continuous release, elc.
No notification shall be required under subsection (a) 

or (b) o f this section for any release o f a hazardous 
substance—

( I ) which is required to be reported (or specifieal- 
l\ exempted from a requirement for repotting) under 
subtitle C o f the Solid Waste Disposal Net [42 
U.S.C.A . § 6921 et seq.] or regulations theteunder
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thereunder and which lias been reported to the Na­
tional Response Center, or

(2) which is a continuous release, stable in quanti­
ty and rate, and is—

(A) front a facility for which notification has 
been given under subsection (c) o f this section, 
or

(B) a release o f which notification has been 
given under subsections (a) and (b) o f titis sec­
tion for a period sufficient lo establish the con­
tinuity, quantity, and regularity o f such release:

Provided, That notification in accordance with 
subsections (a) and (b) o f this paragraph shall be 
given for releases subject to this paragraph annual­
ly, or at such time as there is any statistically signifi­
cant increase in the quantity o f any hazardous 
substance or constituent thereof released, above that 
previously reported or occurring.

Pub.L. 96-510, Title I, § 103, Dec. I I ,  1980,94Stat. 2772; 
Pub.L. 96-561, Title II, § 238(b), Dec. 22, 1980, 94 Stat. 
3300, as added and amended Pub.L. 99-499, j'itle I, §§ 
103, 109(a), Oct. 17, 1986.
1 S o  in o r ig in a l. P r o b a b ly  sh ou ld  be " e x p e d i t io u s ly " .

§ 9604. [CERCLA § 104]
Response authorities

(a) Removal and oilier remedial aclion by President; 
applicability o f national contingency plan; definition 

►  I.B. Response Authorities 
S A R A  § 104(a)

( i )  Whenever (A) any hazardous substance !s released 
or there is a substantial threat o f such a release into the 
environment, or *3) there is a release or substantial threat 
o f release into the environment o f any pollutant or con­
taminant which may present an imminent and substantial 
danger to the public health or welfare, the President is 
authorized to act, consistent with the national contingen­
cy plan, to remove or arrange for the removal of, and pro­
vide for remedial action relating to such hazardous 
substance, pollutant, or contaminant at any lime (including 
its removal from any contaminated natural resource), or 
take any other response measure consistent with the na­
tional contingency plan which the President deems 
necessary to protect the public health or welfare or the en­
vironment!, - nless the President determines that such 
removal and remedial action will be done properly by the 
owner or operator o f the vessel o r facility from which the 
release or threat o f release emanates, or by any other 
responsible party.]. When the President determines that 
such action will be done property and promptly by the 
owner or operator of the facility or vessel or by any oilier 
responsible party, the President may allow such person to 
carry out the action, conduct rite remedial investigation, 
or conduct the feasibility study in accordance with section 
9622. No remedial investigation or feasibility s. tdv /RI P.S'1 
shall be authorized exiept on a determ.nation by the Presi­
dent that the party is (pulifed to luikIuci the RI / S and 
only if the President contracts with or arranges lor a 
qualified ‘>erson to assist the President in overseeing and 
reviewing the conduct ot such RI I S and it tin responsi­

ble party agrees to reimburse Ihe Fund for any cost incur­
red by ihe President under, or in connection with, the over­
sight contract or arrangement. In no event shall a poten­
tially responsible party be subject to a lesser standard of 
liability, receive preferential treatment, or in any other way, 
whether direct or indirect, benefit from any such arrange­
ments as a response action contractor, or as a person hired 
or retained by such a response action contractor, with 
respect to the release or facility in question.-* 

►I.A. Scope ol Supurfund 
S A R A  § 104(a)

The President shall give primary attention to those releases 
which the President deems may present a public health 
threat. -*

►I.K. Removal Actions 
S A R A  § 104(b)

[(2) For the purposes o f this section, “ pollutant or con­
taminant”  shall include, but not be limited to, any element, 
substance, compound, or mixture, including disease-caus­
ing agents^ which after release into the enviionment and 
upon exposure, ingestion, inhalation, or assimilation into 
any organism, either directly from the environment or indi­
rectly by ingestion through food chains, will or may reason­
ably be anticipated to cause death, disease, behavioral ab­
normalities, cancer, genetic mutation., physiological mal­
functions (including malfunctions in reproduction) or 
physical deformations, in such organisms or their o ff­
spring. The term does not include petroleum, including 
crude oil and any fraction thereof which is not otherwise 
specifically listed or designated as hazardous substances 
u* der section 9601 ( 14)(A) through (F) of this title, nor does 
it include natural gas, liquefied natural gas, or sythetic gas 
o f pipeline quality (or mixtures o f natural gas and such 
synthetic gas).]
(2) R E M O  VAL ACTION.— Any removal action under­

taken by the President under this subsection (or by any 
other person referred to in section 9622) should, to the ex­
tent the President deems practicable, contribute fc the ef­
ficient performance of any long term remedial aclion with 
respect to the release or threatened release concerned. -*

►  I.A. Scope ol Superfund 
S A R A  § 104(c)

(3) U M I T A  TIONS O N  RESPONSE.-The President 
shall not provide for a removal or remedial aclion under 
this section in response to a release or threat of release—

(A) of a naturally occurring substance in its altered 
form, or altered solely through naturally occurring 
processes or phenomena, from a location where it 
is naturally found;
(B) from products which are part of the structure 

of, and result in exposure within, residential buildings 
or business or community structures; or
(C) into public or private drinking n iter supplies 

due to deterioration of the system through trdinury 
use.
(4) EXCEPTION TO LIMTTA TIONS.— Notwithstand­

ing paragraph (3) of this subsection, to the extent authoriz­
ed by litis section, the President may respond to anv re/ease 
or threat ot release if. in the P'csidem \  discretion, it i on- 
Mtiutcs a public health or environmental emergency and 
no other pet son with the authority and capability to res- 
potul to the emergency wilt do so m  a timely manner. ■*
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[Investigations, monitoring, etc., by President]
(b ) (I) I N F O R M A T I O N ;  S T U D I E S  A N D
INVESTIGA TIONS.—

Whenever the President is authorized to act pursuant 
to subsection (a) o f this section, or whenevet the President 
Itas reason to believe tltai a release has occurred or is about 
lo occur, or that illness, disease, or complaints thereof may 
be attributable to exposure to a hazardous substance, pollu­
tant, or contaminant and that a release may have occur­
red or be occurring, he may undertake such investigations, 
monitoring, surveys, testing, and other information gather­
ing as he may deem necessary or appropriate to identify 
the existence and extent ol the release or threat thereof, 
the source and nature o f the hazardous substances, 
pollutants or contaminants involved, and the extent o f 
danger to the public health or welfare or to the environ­
ment. In addition, the President may undertake such plan­
ning, legal, fiscal, economic, engineering, architectural, 
and other studies or investigations as he may deem 
necessary or appropriate to plan and direct response ac­
tions, to recover the costs thereof, and to enforce the pro­
visions o f this chapter.

M.N. Natural Resource Damages 
S A R A  § 104(d)

(2) C O O R D I N A  TION O F  INVESTIGA TIONS.-The 
President shall promptly notify the appropriate Fedn~al and 
State natural resource trustees of potential damu°es to 
natural recources resulting from releases under investiga­
tion pursuant to this section and shall seek to coordinate 
the assessments, investigations, and planning under this 
section with such Federal and Slate trustees. -*

(c) Criteria for continuance o f obligations from Fund over 
specified amount for response actions; consultation by 
President with affecled Stales; contracts or cooperative 
agreements by States with President prior to remedial 

actions; cost-sharing agreements; selection by President
o f appropriate remedial actions

H.K. Removal Actions 
S A R A  § 104(e)

(1) Unless (A) the Piesident finds that (i) continued 
response actions are immediately required to prevent, limit, 
or mitigate an emergency, (ii) there is an immediate risk 
lo public health or welfare or the environment, and (iii) 
such assistance will not otherwise be provided on a timely 
basis, or (B) the President has determined the appropriate 
remedial actions pursuant to paragraph (2) o f this subsec­
tion and the State or States in which the source o f the 
release is located have complied with the requirements o f 
paragraph (?) o f this subsection, or/C) continued response 
action is otherwise appropriate and consistent with the 
remedial action to l>e taken obliga'ions from the Fund, 
other than those authorized In subsection (h) o f this sec­
tion. shall not continue alter |SI ,000,0001 52.000.000 has 
been obligated tor response actions or [x:\ months] ,'2 
months has elapsed from the dale ol initial response to a 
relea-e or ilneatened release o f hn/ardou* stthitanees.•*

(2) rhe Picsidcm shall consult with the affected State 
oi S’ .tie- Iv'oic deten iii.ing an;, appiopriate remedial a, 
lie'ii lo be taken pursuant to me atulioi.o emitted .iikL i 
mb'Ce' on t u ol tins 'Cstion.

>..C. Federal/Stato Cost Sharing 
S A R A  § 104(1)

(3) The President shall not provide any remedial actions. 
pursuant to this section unless the State in which the release 
occurs first enters into a contract or cooperative agreement 
with the President providing assurances deemed adequate 
by the President that (A) the State will assure all future 
maintenance o f the removal and remedial actions provid­
ed for the expected life o f such actions as determined by 
the President; (C) the State will assure the availability o f 
a hazardous waste disposal facility acceptable to the Presi­
dent and in compliance with the requirements o f subtitle 
C o f the Solid Waste Disposal Act [42 U.S.C.A. § 6921 
et seq.] for any necessary offsite storage, destruction, treat­
ment, or secure disposition o f the hazardous substances; 
and (C) the State will pay or assure payment o f (i) 10 per 
centum o f the costs o f the remedial action, including all 
future maintenance, or [(ii) at least 50 per centum or such 
greater amount as the President may determine ap­
propriate, taking into account the degree o f responsibility 
o f the State or political subdivision, o f any sums expend­
ed in response to a release at a facility that was owned at 
the time o f any disposal o f hazardous substances therein 
by the State or a political subdivision thereof.] (ii) 50per­
cent (or such greater amount as the President may deter­
mine appropriate, taking into account the degree of respon­
sibility of the State or political subdivision for the release) 
of any sums expended in response to a release at a facili­
ty, that was operated by the State or a political subdivi­
sion thereof, either directly or through a contractual rela­
tionship or otherwise, at the time of any disposal of hazar­
dous substances therein. For the purpose of clause (ii) of 
this subparagraph, the term “facility" does not include 
navigable waters or the beds underlying those waters. The 
President shall grant the State a credit against the share 
o f the costs for which it is responsible under this paragraph 
for any documented direct out-of-pocket non-Federal 
funds expended or obligated by the Slate or a political sub­
division thereof after January 1, 1978, and before 
December 11, 1980, for cost-eligible response actions and 
claims lor damages compensable under section 9611 o f this 
title relating to the specific release in question: Provided, 
however, That in no event shall the amount o f the credit 
granted exceed the total response costs relating to the 
release. ■*

►  I.H. Indian Tribes 
S A R A  § 207(b)

In the case of remedial action t. be taken on land or 
water held by an Indian tribe, held by the United States 
in trust for Indians, held by a member of an Indian tribe 
(if such land or water is subject to a trust res riel ion on 
alienation), or otherwise within the borders of an Indian 
reservation, the ret/uirements of this paragraph for 
assurances regarding future maintenance and cost-slniring 
shall not apply, and the President shall provide the 
assurance required by this paragraph regarding the 
availability of a hazardous waste disposal facility. •*

►  I.F. Cleanup Standards 
S A R A  5 104(g)

[<4> I he Prexi.le.it 'hall >clect appropriate remedial ac- 
h . Jeleimined io be neee"a:\ to carrx out tlt:> 'ection 
wh1. .i .no ’ o tlte extent practicable in accotdancc wi.h ;bc
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national contingency plan and which provide for that cost- 
effective response which provides a balance between the 
need lor protection o f public health and welfare and the 
environment at the facility under consideration, and the 
availability o f amounts from the Fund established under 
subchapter 11 o f this chapter to respond to other sites which 
present or may present a threat lo public health or welfare 
or the environment, taking into consideration the need for 
immediate action.)

(4) SELECTION O F  R E M E D I A L  ACTION.-The 
President shall select remedial actions to carry out this sec­
tion in accordance with section 9621 of this title (relating 
to cleanup standards). •*

►  I.C. Federal/State Cost Sharing 
S A R A  § 104(h),(i)

(5) STATE CRFDITS.—
(A) G R A N T I N G  O F  CREDIT.— The President 

shall grant a State a credit against the share of the 
costs, for which it is responsible under paragraph (3) 
with respect to a facility listed on the National 
Priorities List under the National Contingency Plan, 
for amounts expended by a State for remedial action 
at such facility pursuant to a contract or cooperative 
agreement with the President. The credit under this 
paragraph shall be limited to those State expenses 
which the President determines to be reasonable, 
documented, direct out-of-pocket expenditures of 
non-Federal funds.

(B) EXPENSES BE F O R E  LISTING O R  A GREE- 
M E N T . — The a edit under this paragraph shall in­
clude expenses for remedial action at a facility in­
curred before the listing of the facility on the National 
Priorities List or before a contract or cooperative 
agreement is entered into under subsection (d) for the 
facility if—

(i) after such expenses are incurred the facility 
is listed on such list and a contract or 
cooperative agreement is entered into for the 
facility, and

(ii) the President determines that such ex­
penses would have been credited to the State 
under subparagraph (A) had the expenditures 
been made after listing of (he facility on such 
list and after the date on which such contract 
or cooperative agreement is entered into.
(O RESPONSE ACTIONS B E T W E E N  1978 and 

1980.— The credit under this paragraph shall include 
funds expended or obligated by the State or a political 
subdivision thereof after January I, 1978, and before 
December 11, 1980, for cost-eligible response actions 
and claims for damages compensable under section 
HI.
<D) STATE EXPENSES AFTER D E C E M B E R  

II, 1980, IN EXCESS O F  10 P E R C E N T  O F  
COSTS.— The credit under this paragraph shall in­
clude 90 percent of Slate expenses incurred at a facili­
ty owned, hut not operated, by such State or bv a 
p o li t ic a l subdivision thereof. Such credit applies on- 

in expenses incurred pursuant to a contract or 
. iiii/ic*.,.. u - aj/ecmem under subsection hit an.I on- 
.! in e'pei’jgs incurred utter December i!. ivso. but 
. v 'o 'i o’ the enactment if this parajr„pu

(E) ITEM-B Y-ITEM APPROVAL.— In the case 
of expenditures made after the date of the enactment 
of this paragraph, the President may require prior 
approval of each item of expenditure as a condition 
of granting a credit under this paragraph.
(F) USE O F  CREDITS,— Credits granted under 

this paragraph for funds expended with respect to 
a facility may be used by the State to reduce all or 
pan of the share of costs otherwise required to be 
paid by the State under paragraph (3) in connection 
with remedial actions at such facility. If the amount 
of funds for which credit is allowed under this 
paragraph exceeds such share of costs for such facili­
ty, the State may use the amount of such excess to 
reduce all or pari of the share of such costs at other 
facilities in that Slate. A credit shall not entitle the 
State lo any direct payment.
(6) O P E R A T I O N  A N D  MAINTENANCE. — For the 

purposes of paragraph (3) of this subsection, in the case 
of ground or surface water contamination, completed 
remedial aclion includes the completion of treatment or 
other measures, whether taken onsite or offsite, necessary 
to restore ground and surface water quality to a level that 
assures protection of human health and the environment. 
With respect to such measures, the operation of such 
measures for a period of up to 10 years after the construc­
tion or installation and commencement of operation shall 
he considered remedial action. Activities required lo main­
tain the effectiveness of such measures following such 
period or the complelion of remedial action whichever is 
earlier, shall be considered operation or tr intenance.
(7) LIMITATION O N  S O U R C E  O F  F U N D S  F O R  

O&M.—During- any period after the availability of funds 
received by the Hazardous Substance Superfund establish­
ed under subchapter A of chapter 98 of the Internal 
Revenue Code of 1954 from tax revenues or appropria­
tions from general revenues, the Federal share of the pay­
ment of the cost of operation or maintenance pursuant to 
paragraph (3)(C)(i)or paragraph (6) of this subsection 
(relating to operation and maintenance) shall be from funds 
received by the Hazardous Substance Superfund from 
amounts recovered on behalf of such fund under this 
chapter. ■*

►  IV.J. Recontracting 
S A R A  § 1040)

(81 R E C O N T R A C T I N G .— The President is authorized 
to undertake or continue whatever interim remedial actions 
the President determines to be appropriate to reduce risks 
to public health or the environment where the performance 
of a complete remedial action requires reconfacting 
because of the discovery of sources, types, or quantities 
of hazardous substances not known at the time of entry 
into the original contract. The total cost of interim actions 
undertaken at a facility pursuant to this paragraph shall 
not exceed $2,000,000. **

►  I.E. State Assurances ol Capacity 
S A R A  S 104(k)

19) SITING.— Effective 3 years after the enactment of 
the Superfund Amendments and Reiuuhoriztnon It:' of 
1986. the President shall not pnurdc any remedial actions 
pursuant to thi- see- on anicss the Slate in which the rcic.isc 
occur '. _>irit cnic - ni“ a , ontritct or ooycn/tr, c avecnent
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with the President providing assurances deemed adequate 
by the President that the State will assure the availability 
oj hazardous waste treatment or disposal facilities which—

(A) ha\e adequate capacity for the destruction, 
treatment, or secure disposition of all hazardous 
wastes that are reasonably expected to be generated 
within the Slate during the 20-year period following 
the date of such contract or cooperative agreement 
and to be disposed of, treated, or destroyed,
(B) are within the State or outside the State in ac­

cordance with an interstate agreement or regional 
agreement or authority,
(C) are acceptable to the President, and
(D) are in compliance with the requirements of sub­

title C  of the Solid Waste Disposal Act. -*

(d) Contracts or cooperative agreements l>y President with 
States or political subdivisions; cosl-sharing provisions; 

enforcement requirements and procedures 
►  I.C. Federal/State Cost Sharing 

S A R A  § 104(1)

[( I ) Where the President determines that a State or 
political subdivision thereof has the capability to carry out 
any or all o f the actions authorized in this section, the 
President may, in his discretion, enter into a contract or 
cooperative agreement with such State or political subdivi­
sion to take such actions in accordance with criteria and 
priorities established pursuant to section 9605(8) o f this 
title and to be reimbursed for the reasonable response costs 
thereof from the Funds. Any contract made hereunder 
shall be subject to the cost-sharing provisions o f subsec­
tion (c) o f this section.]
(1) C O O P E R A T I V E  A G R E E M E N T S . -

(A) S T A T E  APPLICATIONS.— A State or 
political subdivision thereof or Indian tribe may app­
ly to the President to carry out actions authorized 
in this section. If the President determines that the 
State or political subdivision or Indian tribe has the 
capability to carry out any or all of such actions in 
accordance with the criteria and priorities establish­
ed pursuant to section 9605(a)(8) and to carry out 
related enforcement actions, the President may enter 
into a contract or cooperative agreement with the 
State or political subdivision or Indian tribe to carry 
out such actions. The President shall make a deter­
mination regarding such an application within 90 
days after the President receives the application.
'(B) T E R M S  A N D  CONDITIONS.— A contract or 

cooperative agreement under this paragraph shall be 
subject to such terms and conditions as the President 
may prescribe. The contract or cooperative agree­
ment mav cover a specific facility or specific facilities.
(C) R E I M B U R S EMENTS.-Any State which ex- 

pendt’d funds during the period beginning September 
30, 1985, and ending on the date of the enactment 
of this subparagraph for response actions at any site 
included on the National Priorities List and subject 
to a cooperative agreement under this chapter shall 
he reimbursed for the share of costs of such actions 
for which the Federal Government is responsible 
under this- chapter. -*
(2) It 'he President enters into a ci's:-'ii;irin>' auteemcnt 

pursuant to -uhsection • c• ot this section or a coihm .! or

cooperative agreement pursuant to this subsection, and the 
State or political subdivision thereof fails to comply with 
any requirements o f the contract, the President may, after 
providing sixty days notice, seek in (he appropriate Federal 
district court to enforce the contract or to recover any 
funds advanced or any costs incurred because o f the breach 
o f the contract, by the State or political subdivision.

(3) Where a State or a political subdivision thereof is 
acting in behalf o f the President, the President is authoriz­
ed lo provide technical and legal assistance in the ad­
ministration and enforcement o f any contract or subcon­
tract in connection with response actions assisted under 
this subehaptct, and to intervene in any civil aclion involv­
ing the enforcement o f such contract or subcontract.

(4) Where two or more noncontiguous facilities arc 
reasonably related on the basis o f geography, or on the 
b,*'is o f the threat, or potential threat to the public health 
or welfare or the environment, the President may, in his 
discretion, treat these related facilities as one for purposes 
o f this section.

►II.E. EPA Access and Information Gathering 
S A R A  § 104(m)

[(c) Access lo , and copying of, records relating to covered 
substances; availability to public o f records, reports, and 

information; procedures applicable
(1) For purposes o f assisting in determming the need for 

response to a release under this subchapter or enforcing 
the provisions o f this subchapter, any person who stores, 
treats, or disposes of, or, where necessary to ascertain facts 
not available at the facility where such itazardous 
substances are located, who generates, transports, or other­
wise handles or has handled, hazardous substances shall, 
upon request o f any officer, employee, or representative 
o f the President, duly designated by the President, or upon 
request o f any duly designated officer, employee, or 
representative o f a State, where appropriate, furnish in­
formation relating to such substances and permit such per­
son at all reasonable times to have access to, and to copy 
all records relating to such substances. For the purposes 
specified in the preceding sentence, such officers, 
employees, or representatives are authorized—

(A) to enter at reasonable times any establishment 
or other place where such hazardous substances are 
or have been generated, stored, treated, or disposed 
of, or transported from;

(B) lo inspect and obtain samples from any per­
son o f any such substance and samples o f any con­
tainers or labeling for such substances. Each such in­
spection shall be commenced and completed with 
reasonable promptness. If the officer, employee, or 
representative obtains any samples, prior to lca\ ing 
the premises, he shall give to the owner, operator, 
or person in charge a receipt describing the sample 
obtained and if requested a portion o f each such sam­
ple equal in volume o f weight to the portion retain­
ed. If any analysis is made o f such samples, a cop.v 
o f the results o f such analysis shall be furnished pro- 
mptlv to the owner, operator, or person in eliaree ] 
let INFORM.  I TION GA THE RI N G  A N D  l ( (ESS.—

11) A C  I ION AUTHOR I Z E D . — Any officer, 
employee, or representative of the Presale."t did. 
designated by the president, is ant Ik. r:zed tv -.a. ■
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non under paragraph (2), (3), or (4) (or any combina­
tion thereof) at a vessel, facility, establishment, place, 
property, or location or, in the case of paragraph (3) 
or i4), at any vessel, facility, establishment, place, 
property, or location which is adjacent to the vessel, 
facility, establishment, place, property, or location 
referred to in such paragraph (3) or (4). A nv duly 
designated officer, employee, or representative of a 
State or political subdivision under a contract or 
cooperative agreement under subsection itl) (I) is also 
authorized to lake such action. Tne authority of 
paragraphs (3) and (4) may be exercised only if there 
is a reasonable basis to believe there may he a release 
or threat of release of a hazardous substance or pollu­
tant or contaminant. The authority of this subsec­
tion may be exercised only for the purposes of deter­
mining the need for response, or cnoosing or taking 
any response action under this subchapter, or other­
wise enforcing the provisions of this subchapter.
(2) ACCESS TO I N F O R M A  TIO N - A n y  officer, 

employee, or representative described in paragraph
(I) may require any person who has or may have in­
formation relevant to any of the following lo fur­
nish, upon reasonable notice., information or 
documents relating to such matter:

(A) The identification, nature, and quantity 
of materials which have been or are generated, 
treated, stored, or disposed of at a vessel or 
facility or transported to a vessel or facility.
(B) The natiue or extent of a release or 

threatened release of a hazardous substance or 
pollutant or contaminant at or from a vessel 
or facility.
(C) Information relating to the ability of u 

person lo pay for or to perform a cleanup.
In addition, upon reasonable notice, such person 
either (i) shall grant any such officer, employee, or 
representative access at all reasonable times to any 
vessel, facility, establishment, place, property, or 
location to inspect and copy all documents or records 
relating to such matters or (ii) shall copy and furnish 
to the officer, employee, or representative all such 
documents or records, at the option and expense of 
such person.

(3) ENTRY.— Any officer, employee, or represen­
tative described in paragraph (I) is authorized to enter 
at reasonable times any of (be following:

(A) Any vessel, facility, establishment, or 
other place or property where any hazardous 
substance or pollutant or contaminant may be 
or has been generated, stored, treated, dispos­
ed of, or transported from.
(B) Any vessel, facility, establishment, or 

other place or property from which or to whicn 
a hazardous substance or pollutant or contami­
nant has been or may have been released.
(C) Any vessel, facility, establishment, or 

other place or property where such release is 
o r  may be threatened.
(Pt Any vessel, facility, establishment, or 

other place or properly where entry is needed 
to determine the need for response or the ap-

proprate response or to effectuate a response 
action under this subchapter.
(4) INSPECTION A N D  S A M P L E S . -

(A) AUTHORITY.— Any officer, employee 
or representative described in paragraph (!) is 
authorized to inspect and obtain samples from 
any vessel, facility, establishment, or other 
place or property referred to in paragraph (3) 
or from any locution of any suspected hazar­
dous substance or pollutant or contaminant. 
Any such officer, employee, or representative 
is authorized to inspect and obtain samples c-f 
any containers or labeling for suspected haz­
ardous substances or pollutants or con­
taminants. Each such inspection shall be com­
pleted with reasonable promptness.
iB) SAMPLES.— If the officer, employee, or 

representative obtains any samples, before leav­
ing the premises he shall give to the owner, 
operator, tenant, or other person in charge of 
the place from which the samples were obtain­
ed a receipt describing the sample obtained and, 
if requested, a portion of each such sample. A 
copy of the results of any analysis made of such 
samples shall be furnished promptly to (he 
owner, operator, tenant, or other person in 
charge, if such person can be located. •*

► II.D. Civil and Criminal Penalties 
SARA § 104(m)

(5) C O M P L I A N C E  ORDERS.-
(A) ISSUANCE.— If consent is not granted 

regarding any request made by an officer, 
employee, or representative under paragraph
(2), (3), or (4), the President may issue an order 
directing compliance with the request. The 
order may be issued after suclt notice and op­
portunity for consultation as is reasonably ap­
propriate under the circumstances.

(B) COMPLIANCE.— The President may 
ask the .4 ttorney Genera! to commence a civil 
aclion to compel compliance with a request or 
order referred to in subparagraph (A). Where 
there is a reasonable basis to believe there may 
be a release or threat of a release of a hazar­
dous substance or pollutant or contaminant, 
the court shall take the following actions:

(i) In the case of interference with entry 
or inspection, the court shall enjoin such in­
terference or direct compliance with orders 
to prohibit interference with entry or inspec­
tion unless under the circumstances of me 
case tlte demand for entry or inspection is 
arbitrary and capricious, an abuse of discre­
tion, or otherwise not m  accordance with 
law.
(ii) In the ease of information or docu­

ment requests or orders, the court shall en­
join interjerence with such intorn ation nr 
iii mi tea i requests or orders or direct com­
pliance with the requests or orders to pro­
vide sut n information or documents unicss 
u n d e r  the circumstances ot tin case the de-
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mand for information or documents is ar­
bitrary and capricious, an abuse of discre­
tion, or otherwise not in accordance with 
law.

The court may assess a civil penalty not to exceed 
$25,000for each day of noncompliance against any 
person who unreasonably Jails lo comply with the 
provisions of paragraph (2 ) ,  13 J, or ( 4 )  or an order 
issued pursuant to subparagraph (A) of this 
paragraph. •<
(6) O T H E R  AUTHORITY.— Nothing in this 

subsection shall preclude the President from secur­
ing access or obtaining information in any other 
lawful manner.

[(2)] (7) CONFIDENTIALITY O F  I N F O R M A­
TION,—

(A) Ai’.y records, reports, or information ob­
tained from any person under this section (in­
cluding records, reports, or information obtain­
ed by representatives o f the President) shall be 
available to the public, except that upon a 
showing satisfactory to the President (or the 
State, as the case may be) by any person that 
records, reports, or information, or particular 
part thereof (other than health or safety effects 
data), to which the President (or the State, as 
the case may be) or any officer, employee, or 
representative has access under this section if 
made public would divulge information entitl­
ed lo protection under section 1905 o f Title IS, 
such information or particular portion thereof 
shall be considered confidential in accordance 
with the purposes o f that section, except that 
such record, report, document or information
inay be disclosed to other officers, employees, 
or authorized representatives o f the United 
States concerned with carrying out this chapter, 
or when relevant in any proceeding under this 
chapter.

(B) Any person nol subject to the provisions 
o f section 1905 o f Title 18 who knowingly and 
willfully divulges or discloses any information 
entitled to protection under this subsection 
shall, upon conviction, be subject to a fine of 
not more than 55,000 or to imprisonment not 
to exceed one year, or both.

(C) In submitting data under this chapter, a 
person required to provide such data may (i) 
designate the data which such person believes 
is entitled to protection under this subsection 
and (ii) submit such designated data separate­
ly from other data submitted under this 
chapter. A designation under this paragraph 
shall be made in writing and in such manner 
a> the President may prescribe by regulation.

(D) Notwithstanding any limitation contain­
ed in ihi'- section or any other pros ision o f law. 
all information reported to or otherwise obtain­
ed by the President tor atty lepresematise o: 
the President! undot this chapter s h a 1! be made 
available, upon written toquesi o: any dub. 
...aiior. 'ed „.»:i't;irt.tee-ot me Cotter " ,  'O'Ucl.

►  II.E. EPA Access and Information Gathering 
S A R A  § 104(n)

(E) No person required to provide informa­
tion under this chapter may claim that the in­
formation is entitled to protection under this 
paragraph unless such person shows each of the 
following:

(i) Such person has not disclosed the in­
formation lo any other person, other than 
a member of a local emergency planning 
committee established under title III of the 
Amendments and Reauthorization Act of 
1986, an officer or employee of the United 
States or a State or local government, an 
employee of such person, or a person who 
is bound by a confidentiality agreement, and 
such person has taken reasonable measures

:i lo protect the confidentiality of such infor-
 ̂motion and intends to continue to take such 

S  measures.
(ii) The information is not required to be 

disclosed, or otherwise made available, to 
the public under any other Federal or State 
law.
(iii) Disclosure of the information is like­

ly to cause substantial harm to the com­
petitive position of such person.
(iv) The specific chemical identity, if 

sought to be protected, is not readily 
discoverable through reverse engineering.
(F) The following information with respect 

to any hazardous substance at the facility or 
vessel shall not be entitled to protection under 
this paragraph:

(i) The trade name, common name, or 
generic class or category of the hazardous 
substance.

(ii) The physical properties of the 
substance, including its boiling point, 
melting point, flash point, specific gravity, 
vapor density, solubility in water, and vapor 
pressure at 20 degrees celsius.

(iii) The hazards to health and the environ­
ment posed by the substance, including 
physical hazards (such as explosion) and 
potential acute and chronic health hazards.

(iv) The potential routes of human ex­
posure to the substance at the facility, 
establishment, place, or property being in­
vestigated, entered, or inspected under this 
subsection.
(v) The location of disposal of any wane 

stream.
(vi) Any monitoring data or analysis of 

monitoring data pertaining to disposal 
activities.
(vii) Any hydrogeologic or geologic da'a. 
tviiij Any groundwater monitoring

data. <

(1) Contracts for response actions; complian.e with 
f ederal health and safely standards

In uw.ud.ii_; cont ra ct s  to a ay  per son engaged  tr rcspon
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actions, the President or the State, in any case where it 
is awarding contracts pursuant to a contract entered into 
under subsection (d) o f this section, shall require com­
pliance with Federal health and safety standards established 
under section 9651(0 o f this title by contractors and sub­
contractors as a condition o f such contracts.

(g) Rates for wages and labor standards applicable 
lo covered work

( 1) All laborers and mechanics employed by contractors 
or subcontractors in the performance of construction, 
repair, or alteration work funded in whole or in part under 
iliis section shall be paid wages at rates not less than those 
prevailing on projects o f a character similar in the locality 
as determined by the Secretary o f Labor in accordance with 
the Davis-Bacon Act [40 U.S.C.A. § 276a et seq.). The 
President shall not approve any such funding without first 
obtaining adequate assurance that required labor standards 
will be maintained upon the construction work.

(2) Tlte Secretary o f Labor shall have, with respect to 
the labor standards specified in paragraph (I) , the authority 
and functions set forth in Reorganization Plan Numbered 
14 o f 1950 (15 F.R. 3176: 64 Stat. 1267) and section 276c 
o f Title 40.
(Ii) Emergency procurement powers; exercise by President

Notwithstanding any other provision of law, subject to 
the provisions o f section 9611 o f this title, the President 
may authorize the use of such emergency procurement 
powers as he deems necessary to effect the purpose o f this 
chapter. Upon determination that such procedures are 
necessary, the President shall promulgate regulations 
prescribing the circumstances under which such authority 
shall be used and the procedures governing the use o f such 
authority.
(i) Agency for Toxic Substances and Disease Registry; 

establishment, functions, etc.
M.L. Health Related Authorities 

S A R A  § 110

(1) There is hereby established within the Public Health 
Service an agency, to be known as the Agency for Toxic 
Substances and Disease Registry, which shall report directly 
io the Surgeon General o f the United Slates. The Ad­
ministrator o f said Agency shall, with the cooperation of 
the Administrator o f the Environmental Protection Agen­
cy, the Commissioner o f the Food and Drue Administra­
tion, the Directors o f the National Institute o f Medicine, 
National Institute o f Environmental Health Sciences, Na­
tional Institute o f Occupational Safety and Health, Centers 
for Disease Control, the Administrator o f the Occupational 
Safety and Health Administration, [and] the Administrator 
o f the Social Security Administration, the Secretary of 
Transportation, and appropriate State and local health of­
ficials, effectuate and implement the health related 
authorities o f iliK chapter. In addition, said Administrator 
shall—

[l I )]64/ in cooperation w ith the States, establish 
and maintain a n.i >nal registry o f serious diseases 
and ilhies'C- and a nuunnal rcg iv iv  o f persons ex­
posed to toxic substances:

[ l2 1]'/// establish and maintain w xcn io ix o i 
literature, research, and studies on ihe health e fle cs  
o f toxic substances:

[(3 )]fO  in cooperation with the States, and other 
agencies o f the Federal Government, establish and 
maintain a complete listing o f areas closed to the 
public or otherw ise restricted in use because o f toxic 
substance contamination;

((4)](D) in cases o f public health emergencies caus­
ed or believed to be caused by exposure to toxic 
substances, provide medical care and testing to ex­
posed individuals, including but not limited to tissue 
sampling, chromosomal testing where appropriate, 
epidemiological studies, or any other assistance ap­
propriate under the circumstances: and

|(5)]fE) either independently or as part o f other 
health status survey, conduct periodic survey and 
screening programs to determine relationships bet­
ween exposure to toxic substances and illness. In 
cases o f public health emergencies, exposed persons 
shall be eligible for admission to hospitals and other 
facilities and services operated or provided by the 
Public Health Service.
(2)(A) Within 6 months after the enactment of the Super­

fund Amendments and Reauthorization Act of 1986, the 
Administrator of the Agency for Toxic Substances and 
Disease Registry (ATSDR) and the Administrator of the 
Environmental Protection Agency (“EPA ”) shall prepare 
a lisi, in order of priority, of at least W 0  hazardous 
substances which are most commonly found at facilities 
on the National Priorities List and which, in their sole 
discretion, they determine are posing the most significant 
potential threat to human health due to their known or 
suspected toxicity to humans and the potential for human 
exposure to such substances at facilities on the National 
Priorities List or at facilities to which a response to a release 
or a threatened release under this section is under 
consideration.
IB) Within 24 months after the enactment of the Super­

fund Amendments and Reauthorization Act of 1986, the 
Administrator of A TSDR and the Administrator of EPA 
shall revise the list prepared under subparagraph (A). Such 
revision shall include, in order of priority, the addition of 
100 or more such hazardous substances, hi each of the 3 
consecutive 12-month periods that follow, the Ad­
ministrator of A TSDR and the Administrator of EPA shall 
revise, in the same manner as provided in the 2 preceding 
sentences, such list to include not fewer than 25 additional 
hazardous substances per revision. The Administrator of 
A  TSDR and the Administrator of EPA shall not less often 
than once every year thereafter revise such list to include 
additional hazardous substances in accordance with the 
criteria in subparagraph (A).
(3) Based on all available information, including infor­

mation maintained under paragraph ( l) (B l and darn 
developed and collected on the health effects o f  hazardous 
substances under this paragraph, the Administrator o f 
.41 SDR shall prepare toxicological profiles o f each o j the 
suhstan.es listed pursuant to paragraph l2t. The tox- 
iculogical profiles shall be prepared in accordance with 
guidelines developed bv the Administrator o l -I I SDR and 
the \dministuitor o f 1- PA. Such profiles shall include. >'\d 
not be /united to each o f the following:

(A/ -\n examination, summarv, and interpretation 
of avalable toxicological information and
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epidemiologic evaluations on a hazardous substance 
in order to ascertain the levels of significant human 
exposure for the substance and the associated acute, 
subacute, and chronic health effects.
(B) A determination of whether adequate informa­

tion on the health effects of each substance is 
available or in the process of development to deter­
mine levels of exposure which present a significant 
risk to human health of acute, subacute, and chronic 
health effects.
(C) Where appropriate, an identification of tox­

icological testing needed to identify the types or levels 
of exposure that may present significant risk of 
adverse health effects in humans,

Any toxicological profile or revision thereof shall reflect 
the Administrator of A TSDR's assessment of all relevant 
toxicological testing which has been peer reviewed. The 
profiles required to be prepared under this paragraph for 
those hazardous substances listed under subparagraph (A) 
of paragraph (2) shall be completed, at a rate of no fewer 
than 25 per year, within 4 years after the enactment of the 
Superfund Amendments and Reauthorization Act of 1986. 
A profile required on a substance listed pursuant to sub- 
paragraph (B) of paragraph (2) shall be completed within 
3 years after addition to the list. The profiles prepared 
under this paragraph shall be of those substances highest 
on the list of priorities under paragraph (2) for which pro­
files have not previously been prepared. Profiles required 
under this paragraph shall be revised and republished as 
necessary, but no less often than once every 3 years. Such 
profiles shall be provided to the States and made available 
to other interested parties.
(4) The A dministrator of the A TSDR shall provide con­

sultations upon request on health issues relating to ex­
posure to hazardous or toxic substances, on the basis of 
available information, to the Administrator of EPA, State 
officials, and local officials. Such consultations to in­
dividuals may be provided by Slates under cooperative 
agreements established under this chapter.
(5)(A) For each hazardous substance listed pursuant to 

paragraph (2), the Administrator of A TSDR (in consulta­
tion with the Administrator of EPA and other agencies and 
programs of the Public Health Service) shall assess whether 
adequate inform'ition on the health effects of such 
substance is uvai.able. For any such substance for which 
adequate information is not available (or under develop­
ment), the Administrator of ATSDR, in cooperation with 
the Director of the National Toxicology Program, shall 
assure the initiation of a program of research designed to 
determine the health effects (and techniques for develop­
ment of methods to determine such health effects) of such 
substance. Where feasible, such program shall seek to 
develop methods to determine the health effects of such 
substance in combination with oilier substances with which 
it is commonly found. Before assuring the initiation of such 
program, the Administrator oj A T S D R  shall consider 
recommendations of the Interagency Testing Committee 
established under section 4(e) •>’ ilic Toxic Substances Con­
trol . Ii7 on the types ot reseat-, that should he done. Such 
program shall itn.udc, to the •■. nt necessary to supple­
ment existing information, t'u: Audi nol be limited to—

fit laboratory and other studies to determine short, 
intermediate, and long-term health effects;

(ii) laboratory and other studies to determine 
organ-specific, site- specific, and system-specific 
acute and chronic toxicity;
(iii) laboratory and other studies to determine the 

manner in which such substances are metabolized or 
to otherwise develop an understanding of the 
biokinetics of such substances; and
(iv) where there is a possibility of obtaining human 

data, the collection of such information.
(B) In assessing the need to perform laboratory and other 

studies, as required by subparagraph (A), the Ad­
ministrator oj A TSDR shall consider—

(i) the availability and quality of existing test data 
concerning the substance on the suspected health ef­
fect in question;

(ii) the extent to which testing already in progress 
will, in a timely fashion, provide data that will he 
adequate to support the preparation of toxicological 
profiles as required by paragraph (3); and

-flit) such other scientific and technical factors as 
the Administrator of A T S D R  may determine are 
necessary for the effective implementation of this 
subsection.
(C) In the development and implementation of any 

research program under this paragraph, the Administrator 
of A TSDR and the Administrator of EPA shall coordinate 
such research program implemented under this paragraph 
with the National Toxicology Program and with programs 
of toxicological testing established under the Toxic 
Substances Control Act and the Federal Insecticide, 
Fungicide and Rodenticide Act. The purpose of such coor­
dination shall be to avoid duplication of effort and to 
assure that the hazardous substances listed pursuant to this 
subsection are tested thoroughly at the earliest practicable 
dare. Where appropriate, consistent with such purpose, a 
research program under this paragraph may be carried out 
using such programs of toxicological testing.
(D) It is the sense of the Congress that the costs of 

research programs under this paragraph be borne by the 
manufacturers and processors of the hazardous substance 
in question, as required in programs of toxicological testing 
under the Toxic Substances Control Act. Within I year 
after the enactment of the Superfund Amendments and 
Reauthorization Act of 1986, the Administrator of EPA 
shall promulgate regulations which provide, where ap­
propriate, for payment of such costs by manufacturers and 
processors under the Toxic Substances Control Act, and 
registrants under the Federal Insecticide, Fungicide, and 
Rodenticide A ct, and recovery of such costs from respon­
sible parties under this chapter.
(6)(A) The Administrator of A T S D R  shall perform a 

health assessment for each facility on the National 
Priorities List established under section 9605. Such health 
assessment shall be completed not later than December 10, 
1988, for each facility proposed for inclusion on such list 
prior to the date of the enactment of tlte Superfund 
\dmcndmcnh and Reauthorization Act of 1986 or not 
luicr than one vear after the date of proposal for inclu­
sion on such list >or each facility proposed for inclusion 
o/i such list after such date of enactment.
tB) The \dministrator of A TSDR max perform health 

assessments ><>r releases or facilities wnere individual per­
sons or licensed physicians proxtde information that in-
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;ill,ls haw been exposed to a hazardous substance, for 
, . h ilie probable source of such exposure is a release. 
..ddition to other methods (formal or informal) of pro- 

„,,nv such information, such individual persons or licens- 
.. /ilivuaans may submit a petition to the Administrator 
.• •( / .S/M’ providing such information and requesting a 
•n alih assessment. If such a petition is submitted and the 
\ilmmistrator of A TSDR does not initiate a health assess- 
■rv'ii. the Administrator of A TSDR shall provide a writ- 
■<n explanation of why a health assessment is nut 
appropriate.
it) In determining the priority in which to conduct 

■, aitli assessments under this subsection, the Administrator 
. I TSDR, in consultation with the Administrator of 

IT I. shall give prF, i.y to those facilities at which there 
• documented evidence of the release of hazardous 
'iihstatices, at which the potential risk to human health ap- 
"i'ii/v highest, and for which in the judgment of the Ad- 
"illustrator of A TSDR existing health assessment data are 
inadequate to assess the potential risk to human health as 
provided in subparagraph (F). In determining the priorities 
'a/ conducting health assessments under this subsection, 
the Administrator of A TSDR shall consider the National 
Priorities List schedules and the needs of the Environmen­
tal Protection Agency and other Federal agencies pursuant 
to schedules for remedial investigation and feasibility 
undies.
(D) Where a health assessment is done at a site on the 

\alional Priorities List, the Adm'mistrulor of A TSDR shall 
complete such assessment prom, tly and, to the maximum 
extent practicable, before the completion of the remedial 
investigation and feasibility study at the facility concerned.
(E) Any State or political subdivision carrying out a 

health assessment for a facility shall report the results of 
the assessment to the Administrator of A T SDR and tne 
Administrator of EPA and shall include recommendations 
with respect to further activities which need to be carried 
out under this section. The Administrator of A TSDR shall 
state such recommendation in any report on the results of 
any assessment carried out directly by the Administrator 
of A TSDR for such facility and shall issue periodic reports 
which include the results of all the assessments carried out 
under this subsection.
(F) For the purposes of this subsection and section 

9611(c)(4), the term "health assessments’’ shall include 
preliminary assessments of the potential risk tc human 
health posed by individual sites and facilities, based on such 
factors as the nature and extent of contamination, the ex­
istence of potential pathways of human exposure (including 
ground or surface water contamination, air emissions, and 
food chain contamination), the size and potential suscep­
tibility of the community within the likely pathways of ex­
posure, the comparison of expected human exposure levels 
to the short-term and long-term health effects associated 
with identified hazardous substances and any available 
recommended exposure or tolerance limits for such hazar­
dous substances, and the comparison of existing morbidi­
ty and mortality data on diseases that may be associated 
with ihe observed levels of exposure. The Administrator 
of -I TSDR Put!! use appropriate data, risk assessments, 
risk evaluations and studies available Irom die A d­
ministrator lif EPA.
<Gj The purpose of health assessments under this subsec­

tion shall be to assist in determining whether actions under 
paragraph (I I) of this subsection should be taken to reduce 
human exposure to hazardous substances from a facility 
and whether additional information on human exposure 
and associated health risks is needed and should be ac­
quired by conducting epidemiological studies under 
paragraph (7), establishing a registry under paragraph (8), 
establishing a health surveillance program under paragraph
(9), or through other means. In using the results of health 
assessments for determining additional actions to be taken 
under this section, the Administrator of A TSDR may con­
sider additional information on the risks to the potential­
ly affected population from all sources of such hazardous 
substances including known point or nonpoint sources 
other than those from the facility in question.
(H) At the completion of each health assessment, the 

Administrator of A TSDR shall provide the A dministrator 
of EPA and each affected State with the results of such 
assessment, together with any recommendations for fur­
ther action? under this subsection or otherwise under this 
chapter. In addition, if the health assessment indicates that 
the release or threatened release concerned may pose a 
serious threat to human health or the environment, the A d­
ministrator of A TSDR shall so notify the Administrator 
of EPA who shall promptly evaluate such release or 
threatened release in accordance with the hazard ranking 
system referred to in section 9605(a)(8)(A) to determine 
whether the site shall be placed on the National Priorities 
List or, if the site is already on the list, the A dministrator 
of A TSDR may recommend to the Administrator of EPA 
that the site be accorded a higher priority.
(7)(A) Whenever in the judgment of the Administrator 

of A TSDR it is appropriate on the basis of the results of 
a health assessment, the Administrator of A T S D R  shall 
conduct a pilot study of health effects for selected groups 
of exposed individuals in order to determine ihe desirability 
of conducting full scale epidemiological or other health 
studies of the entire exposed population.

(B) Whenever in the judgment of the Administrator of 
A TSDR it is appropriate on the basis of the results of such 
pilot study or other study or health assessment, the A d­
ministrator of A T S D R  shall conduct such full scale 
epidemiological or other health studies as may be necessary 
to determine the health effects on the population exposed 
to hazardous substances from a release or threatened 
release. If a significant excess of disease in a population 
is identified, the letter of transmittal of such study shall 
include an assessment of other risk factors, other than a 
release, that may, in the judgment of the peer review group, 
be associated with such disease, if such risk factors were 
nol taken into account in the design or conduct of the 
study.

(8) In any case in which the results of a health assess­
ment indicate a potential significant risk lo human health, 
the Administrator oj .-1 TSDR shall consider whether the 
establishment of a registry of exposed persons would con­
tribute to qccom/ilisliing the purposes oj this subset non, 
taking into account circumstances bearing on the usefulness 
ot such a registry, including ihe sei ousness or unique 
character of identified diseases or the likelihood ot popula­
tion migration from the at tecta! area.
/9) Where the Administrator ot .-1 TSDR has determin­

ed that there /.< a significant increased risk of advert health
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effects in humans from exposure to hazardous substances 
based on the results of a health assessment conducted under 
paragraph (6), an epidemiologic study conducted under 
paragraph (7), or an exposure registry that has been 
established under paragraph (8), and the Administrator of 
A TSDR has determined that such exposure is the result 
of a release from a facility, the Administrator of A TSDR 
shall initiate a health surveillance program for such popula­
tion. This program shall include hut not be limited to—

(A) periodic medical testing where appropriate of 
population subgroups to screen for diseases for which 
I be population or subgroup is at significant increas­
ed risk; and
IB) a mechanism to refer for treatment those in­

dividuals within such population who are screened 
positive for such diseases.
(101 Two years after the date of the enactment of the 

Superfund Amendments and Reauthorization Act of 1986, 
and every 2 years thereafter, the Administrator of /  ."SDR 
shall prepare and submit io the Administrator of EPA and 
to the Congress a report on the results of the activities of 
,4 TSDR regarding—

(A) health assessments and pilot health effects 
studies conducted;

(B) epidemiologic studies conducted;
(C) hazardous substances which have been listed 

under paragraph (2), toxicological profiles which 
have been developed, and toxicologic testing which 
has been conducted or which is being conducted 
under this subsection;
(D) regi'tries established under paragraph (8); and
(E) an overall assessment, based on the results of 

activities conducted by the Administrator of A TSDR, 
of the linkage between human exposure to individual 
or combinations of hazardous substances due to 
releases from facilities covered by this chapter or the 
Solid Waste Disposal Act and any increased incidence 
or prevalence of adverse health effects in humans.
(11) If a health assessment or other study carried out 

under this subsection contains a finding that the exposure 
concerned presents a significant risk to human health, the 
President shall take such steps as may be necessary to 
reduce such exposure and eliminate or substantially 
mitigate the significant risk to human health. Such steps 
may include the use of any authority under this chapter, 
including, but not limited to—

(A) provision of alternative wurer supplies, and
(B) permanent or temporary relocation of 

individuals.
In any case in which information is insufficient, in the judg­
ment of the Administrator of A  TSDR or the President to 
determine a significant human exposure level with respect 
to a hazardous substance, the President may take such 
steps as may he necessary to reduce the exposure of any 
person to such hazardous substance to such level as the 
President deems necessary lo protect human health.
(12) h: any ease which is the subject of a petition, a 

health assessment nr study, or a research program under 
this subsection, nothing in this subsection shall be con­
strued to delay or otherwise affect or impair the authority 
oj the President, the Administrator of I TSDR. or the Ad­
ministrator oj' EPA in exerciseuuy authority vested in the

President, the Administrator of ATSDR or the Ad­
ministrator of EPA under any other provision of taw (in­
cluding. but not limited to, the imminent hazard authori­
ty of section 7003 of the Solid Waste Disposal Act) or the 
response and abatement authorities of this chapter.
(13) All studies and results of rescan h conducted under 

this subsection (other than health assessments) shall be 
reported or adopted only after appropriate peer review. 
Such peer review shall be completed, to the maximum ex­
tent practicable, within a period of 60 days. In the case 
of research conducted under the National Toxicology Pro­
gram, such peer review may be conducted by the Board 
of Scientific Counselors. In the case of other research, such 
peer review shall be conducted by panels consisting of no 
less than three nor more than seven members, who shall 
be disinterested scientific experts selected for such purpose 
by the Administrator of A TSDR or ihe Administrator of 
E P A , as appropriate, on the basis of their reputation for 
scientific objectivity and the lack of institutional ties with 
any person involved in the conduct of the study or research 
under review. Support services for such panels shall be pro­
vided by the Agency for Toxic Substances and Disease 
Registry, or by the Environmental Protection Agency, as 
appropriate.
(14) In the implementation of this subsection and other 

health-related authorities of this chapter, the Administrator 
of A TSDR shall assemble, develop as necessary, and 
distribute to the Stales, and upon request to medical col­
leges, physicians, and other health professionals, ap­
propriate educational materials (including short courses) 
on the medical surveillance, screening, and methods of 
diagnosis and treatment of injury or disease related lo ex­
posure to hazardous substances (giving priority to those 
listed in paragraph (2)), through such means as the Ad­
ministrator of A TSDR deems apppropriate.
(15) The activities of the Administrator of ATSDR 

described in this subsection and section 9611(c)(4) shall be 
carried out by the Administrator of A  TSDR, either directly 
or through cooperative agreements with States (or political 
subdivisions thereof) which the Administrator of A TSDR 
determines are capable of carrying out such activities. Such 
activities shall include provision of consultations on health 
information, the conduct of health assessments, including 
those required under section 3019(b) of the Solid Waste 
Disposal Act, health studies, registries, and health 
surveillance.

(16) The President shall provide adequate personnel for 
ATSDR, which shall not be fewer than 100 employees. For 
purposes of determining the number of employees under 
this subsection, an employee employed by A T S D R  on a 
part-time career employment basis shall be counted as a 
fraction which is determined by dividing 40 hours into 'he 
average number of hours of such employee's regularly 
scheduled work week.

117) In accordance with section 9620 (relating lo Federal 
facilities), the Administrator of A T S D R  shall have tlte 
same authorities under this section with respect to facilities 
owned or operated by a department, agency, or instrumen­
tality of the United Stales as the Administrator oj .1 TSDR 
has with respect to any nongovernmental entity.
(18/ If the Administrator of A TSDR determines that it 

is appropriate for purposes of this section to treat a pullu-
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I ant or contaminant as a hazardous substance, such pollu­
tant or contaminant shall be treated us a hazardous sub­
stance for such purpose.

►  I.I. Property Acquisition 
S A R A  § 104(o)

0) ACQUISITION O F  PRO P E R T Y . -
(!) A UTllORl'TY.— The President is authorized to 

acquire, by purchase, lease, condemnation, donation, 
ot otherwise, any real property nr any interest in real 
property that the President in his discretion deter­
mines is needed to conduct a remedial action under 
this chapter. There shall be no cause of action to 
compel the President to acquire any interest in real 
property under this chapter.

12) STATE ASSURANCE.— The President may 
use the authority of paragraph (!) for a remedial ac­
tion only if, before an interest in real estate is ac­
quired under this subsection, the s.ute in which the 
interest to be acquired is located assures the Presi­
dent, through a contract or cooperative agreement 
or otherwise, that the State will accept transfer of 
the interest following completion of the remedial 
action,
(3) EXEMPTION.— No Federal, State, or local 

government agency shall be liable under this chapter 
solely as a result of acquiring an interest in real estate 
under this subsection. •<

Pub.L. 96-510,Title I, § 104, Dec. I I ,  I9i!0, 94Stat. 2774, 
as added and amended Pub.L. 99-499, Title I, 104, 110, 
Title II, § 207(b). Oet. 17, 1986.

§ 9605. [CERCLA § 105]
National contingency plan; preparation, contents, etc.

►  I.D. NCP/HRS/NPL 
S A R A  § 105(a)

(a) REVISIONS A N D  REPUDLICA TION.-Within 
one hundred and eighty days after December 11, 1980, the 
President shall, after notice and opportunity for public 
comments, revise and republish the national contingency 
plan for the removal o f oil and hazardous substances, 
originally prepared and published pursuant to section 1321 
o f Title 33, to reflect and effectuate the responsibilities and 
powers created by ibis chapter, in addition to those mat­
ters specified in section 1321(c)(2) ol Title 33. Such revi­
sion shall include a section o f the plan to be known as the 
national hazardous substance response plan which shall 
establish procedures and standards for responding to 
releases o f hazardous substances, pollutants, and con­
taminants, which shall include at a minimum:

(1) methods for discovering and investigating 
facilities at which hazardous substances base been 
disposed or otherwise come to he located:

(2) methods for evaluating, including analyses o f 
relative cost, and remedying any rel ases or threats 
o f releases from facilities which po>e substantial 
danger to the public health or the environment:

(3) methods and criteria for determining the ap­
propriate extent o! removal, reined v. and other 
measures authorized by this chapter:

( 4 )  e .ppropi i ai e  r o l e -  and :e>pon>'bi!it ies f o r  the 
Fede ra l .  State ,  and I ical eov e rnmc .  :> and f o r  i n ­

terstate and nongovernmental entities in effectuating 
the plan;

(5) provision for identification, procurement, 
maintenance, and storage o f response equipment and 
supplies;

(6) a method for and assignment o f responsibility 
for reporting the existence o f such facilities which 
may be located on federally owned or controlled pro­
perties and any releases of hazardous substances from 
such facilities;

(7) means o f assuring that remedial action 
measures are cost-effective over the period o f poten­
tial exposure to the hazardous substances or con­
taminated materials;

(8)(A) criteria for determining priorities among 
releases or threatened releases throughout the United 
Slates for the purpose o f taking remedial action and, 
to the extent practicable taking into account the 
potential urgency o f such action, for the purpose ol 
taking removal aclion. Criteria and priorities under 
this paragraph shall be based upon relative ri-.k or 
danger to public health or welfare or the environ­
ment, in the judgment o f the President, taking into 
account to the extent possible the population at risk, 
the hazard potential o f the hazardous substances at 
such facilities, the potential for contamination o f 
drinking water supplies, the potential for direct 
human contact, the potential for destruction o f sen­
sitive ecosystems, the damage to natural resources 
which may affect the human food chain and which 
is associated with any release or threatened release, 
the contamination or potential contamination of llie 
ambient air which is associated with the release or 
threatened release, State preparedness lo assume 
State eosts and responsibilities, and other appropriate 
factors;

(B) based upon the criteria set forth in sub- 
paragraph (A) o f this paragraph, the President shall 
list as part o f the plan national priorities among the 
known releases or threatened releases throughout the 
United States and shall revise the list no less often 
than annually. Within one year after December 11, 
19S0, and annually thereafter, each State shall 
establish and submit for consideration by the Presi­
dent priorities for remedial action among known 
releases and potential releases iu that Stale based 
upon the criteria set forth in subparagraph (zk) o f this 
paragraph. In assembling or revising the national list, 
the President shall consider any priorities establish­
ed by the States. To the extent practicable, [at least 
four hundred of] the highest priority facilities shall 
be designated individually and shall be referred to 
as the “ top priority among known response targets", 
and, to the extent practicable, shall include among 
the one hundred highest priority [facilities at least] 
facilities one such facility from each State w hich shall 
be the facility designated b\ the State as presenting 
the greatest danger to public health or welfare or the 
environment among the known facilities in such 
State. .4 State '.hall be allowed to dc^mnate its htvhcM 
priority faeditx only once. Other pnoiity lucilitics or 
incidents mas be listed -ingl> or gioupcd for response 
priority purposes; [and]
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(9) specified roles for private organizations and en­
tities in preparation for response and in responding 
to releases o f hazardous substances, including iden­
tification o f appropriate qualifications and capacity 
therefor [.] and including consideration of minority 
firms in accordance with subsection (f); and-*

►  I.M. Research and Development 
S A R A  § 105(a)

(10) standards and testing procedures by which 
alternative nr innovative treatment technologies can 
be determined to be appropriate for utilization in 
response actions authorized by this chapter. •*

The plan shall specify procedures, techniques, materials, 
equipment, and methods to be employed in identifying, 
removing, or remedying releases o f hazardous substances 
comparable to those required under section 1321(e)(2)(F) 
and (G) and ( j ) ( l )  o f Title 33. Following publication o f 
the revised national contingency plan, the response to and 
actions to minimize damage from hazardous substances 
releases shall, to the greatest extent possible, be in accor­
dance with the provisions o f the plan. The President may, 
from time to time, revise and republish the national con­
tingency plan.

►  1.0. NCP/HRS/NPL 
S A R A  § 105(b)

(b) REVISION O F  PLAN.— Not later than 18 months 
after the enactment of the Superfund Amendments and 
Reauthorization /1c; of 1986, the President shall revise the 
National Contingency Plan to reflect the requirements of 
such amendments. The portion of such Plan known as "the 
National Hazardous Substance Response Plan” shall be 
revised to provide procedures and standards for remedial 
actions undertaken pursuant to this chapter which are con­
sistent with amendments made by the Superfund A mend- 
ments and Reauthorization Act of 1986 relating to the 
selection of remedial action,

<c) H A Z A R D  R A N K I N G  SYSTEM.—
(1) REVISION.— Not later than 18 months after 

the enactment of the Superfund Amendments and 
Reauthorization Act of 1986 and fter publication 
of notice and opportunity for submission of com­
ments in accordance with section 553 of title 5, 
United States Code, the President shall by rule pro­
mulgate amendments to the hazard ranking system 
in effect on September I, 1984. Such amendments 
shall assure, to the maximum extent feasible, that the 
hazard ranking system accurately assesses the relative 
degree of risk to human health and .he environment 
posed by sites and facilities subject to review. The 
President shall establish an effective date for the 
amended hazard ranking system which is not later 
than 24 months after enactment of the Superfund 
Amendments and Reuuthurizaiion Act of1986. Such 
amended hazard ranking system shall be applied to 
any sue or facility to be newly listed on the National 
Priorities List after the effective date established by 
the President. Until such effective date of the regula­
tions, the hazard rank me system in effect <m 
September !, 19sg, siie.ll continue in full Joree and 
Ct fed,

(2) I I I  !/. 77/ I.SS7'S S \ t i : \T (H  IV. i U K  COX•
I  A M IN  11 j ( )  \  R IS I\ ,— ln eem  mg <iiu this su/wer- 
lion . the Piesident >nali ensure that the human health

risks associated with the contamination or potential 
contamination (either directly or as a result of the 
runoff of any hazardous substance or pollutant or 
contaminant from sites or facilities) of surface water 
are appropriately assessed where such surface water 
is, or can be, used for recreation or potable water 
consumption. In making the assessment required pur­
suant to the preceding sentence, the President shall 
take into account the potential migration of any 
hazardous substance or pollutant or contaminant 
through such surface water to downstream sources 
of drinking water.
(3) R E E V A L U A T I O N  N O T  REQUIRED.— The,  

President shall not be required to reevaluate, after 
the date of enactment of the Superfund Amendments 
and Reauthorization Act of 1986, the hazard rank­
ing of any facility which was evaluated in accordance 
with the criteria under this section before the effec­
tive date of the amendmen to the hazard ranking 
system under this subsection and which was assign­
ed a national priority under the National Contingency 
Plan,
(4) N E W  I N F O R M A  TION.— Nothing in 

paragraph (3) shall preclude the President from tak­
ing new information into account in undertaking 
response actions under this chapter.

(d) PETITION F O R  A S S E S S M E N T  O F  R E L E A S E -  
Any person who is, or may be, affected by a release or 
threatened release of a hazardous substance or pollutant 
or contaminant, may petition the President to conduct a 
preliminary assessment of the hazards to public health and 
the environment which are associated with such release or 
threatened release. If the President has not previously con­
ducted a preliminary assessment of such release, the Presi­
dent shall, within 12 months after the receipt of any such 
petition, complete such assessment or provide an explana­
tion of why the assessment is not appropriate. If the 
preliminary assessment indicates that the release or 
threatened release concerned may pose a threat to human 
health or the environment, the President shall promptly 
evaluate such release or threatened release in accordance 
with the hazard ranking system referred to in paragraph
(8)(A) of subsection (a) to determine the national priority 
of such release or threatened release.

(e) RELEASES F R O M  EARLIER SITES.—  Whenever 
there has been, after January I, 1985, a significant release 
of hazardous substances or pollutants or contaminants 
from a site which is listed by the President as a “Site Clean­
ed Up To Dale“ on the National Priorities List (revised 
edition, December I9S4) the site shall be restored to the 
National Priorities List, without application of the hazard 
ranking svstem.
11) M I N O R I T Y  C O N T RACTORS.— In awarding con 

tracts under this chapter, the President shall consider the 
availability of qualified minority firms. The President shall 
describe, as part of a in annual report submitted to the 
Congress under this chapter, the participation of minori­
ty firms in contracts carried out muter this chapter. Sin. h 
icport sh.il! contain a brief description o! 'be contracts 
which have been awarded to mlnonty Jint s under this 
chapter sin,I of the efforts made f'.i the Pres,dent to en­
courage the participation »t sink firms tn programs ear­
ned out .o u te r  tins eha; ‘- r



12-86 S T A T U T E S E L R  44023

(g) SPECIAL S T U D Y  WASTES.-
(1) APPLICATION— This subsection applies to 

facilities—
(A) which as of the date of enactment of the 

Superfund Amendments and Reauthorization 
.4 a  of 19S6 were not included on, or proposed 
for inclusion on, the National Priorities List: 
and

(B) at which special study wastes described 
in paragraph 12), (3)(A)(ii) or (3)(A)(iii) of sec­
tion 3001(b) of the Solid Waste Disposal Act 
are present in significant quantities, including 
any such facility from which there has been a 
release of a special studv waste.
(2) C O N S I D E R A T I O N S  IN A D D I N G  

FACILITIES TO NPL.— Pending revision of the 
hazard ranking system under subsection (c), the 
President shall consider each of the following fac­
tors in adding facilities covered by this section to the 
National Priori'ies List:

(A) The extent to which hazard ranking 
system score for the facility is affected by the 
presence of any special study waste at, or any 
release from, such facility.
(B) A vailabie information us to the quanti­

ty, toxicity, and concentration of hazardous 
substances that are constituents o, . .y special 
study waste at, or released from s u l / i  facility, 
the extent of or potential for release of such 
hazardous constituents, the exposure or poten­
tial exposure to human population and the en­
vironment, and the degree of hazard to human 
health or the environment posed by the release 
of such hazardous constituents at such facili­
ty. This subparagraph refers only to available 
information on actual concentrations of hazar­
dous substances and not on the total quantity 
of special studv waste at such facility.
(3) SAVINGS P R O  VISIONS.— Nothing in this 

subsection shall be construed to limit the authority 
of the President to remove any facility which as of 
the date of enactment of the Superfund Amendments 
and Reauthorization ,4tv of 1986 is included on the 
National Priorities List from such List, or not to list 
any facility which as of such date is proposed for in­
clusion on such list.

(4) I N F O R M A T I O N  G A T H E R I N G  A N D  
A N A L  YSIS.— Nothing in this chapter shall be con­
strued to preclude the expenditure of monies from 
the Fund for gathering and analysis of information 
which will enable the President to consider the 
specific factors required by paragraph (2).

Pub.L. %-5IU. Tit to I. § 105. Dec. 1 i . 1VSO. 04 Stat. 2770.
as added and amended Pub.I . 00-400. Title I. $ 105, Oet.
r .  1086 

%0f». 1 CERCLA § 106J
\li.itciiii'iti union-.

tat Maintenance, juri-nltctinn, ole.
la udJ'tio; 'tlu*r 'Act* h* a ’m .iu* »r local

government, when the President determines that there may 
bean imminent and substantial endangerment to tlte public 
health or welfare or the environment because o f an actual 
or threatened release o f a hazardous substance from a facil­
ity, he may require the Attorney General o f the United 
States to secure such relief as may be necessary 'o abate 
such danger or threat, and the district court o f the United 
States in the district in which the threat occurs shall have 
jurisdiction to grant such relief as the public interest and 
the equities o f the case may require. The President may 
also, after notice to the affected State, take other action 
under this section including, but not limited to. issuing such 
orders as may be necessary to protect public health and 
welfare and the environment.

(b) Fines 
►II.0. Civil and Criminal Vanities 

S A R A  §§ 106, 109(b)

(1).Any person [who willfully] who, without sufficient 
cause, willfully violates, or fails or refuses to comply with, 
any ordef o f the President under subsection (a) o f this sec­
tion may, in (in action brought in the appropriate United 
States district court to enforce such order, be fined not 
more than [S5.000] S23.000 for each day in which such 
violation occurs or such failure to comply continues.**

►II.A. Judicial Review 
S A R A  § 106

(2)(A) Any person who receives and complies with the 
terms of any order issued under subsection (a) may, within 
60 days after completion of the required aclion, petition 
the President for reimbursement from the Fund for the rea­
sonable costs of such action, plus interest. Any interest pay­
able under this paragraph shall accrue on the amounts ex­
pended from the date of expenditure at tlte same rate as 
specified for interest on investments of the Hazardous Sub­
stance Superfund established under subchapter .4 of 
chapter 9S of the Internal Revenue Code of 1934.
(B) If the President refuses to grant all or part of a peti­

tion made under this paragraph, the petitioner may within 
30 days of receipt of such refusal file an aclion against the 
President in the appropriate United States district court 
seeking reimbursement from the Fund.
(C) Except as provided in subparagraph ID), to obtain 

reimbursement, the petitioner shall establish by a pre­
ponderance of the evidence that it is not liable for response 
costs under section 9607/a) and that costs for which it seeks 
reimbursement are reasonable in light of the action re­
quired by the relevant order.
(D) .4 petitioner who is liable for response costs under 

section 9607(a) may also recover its reasonable costs of 
response to the extent that it can demonstrate, on the ad­
ministrative record, that the President's decoion in select­
ing the response action ordered was arbitrary and capri­
cious or was otherwise not in accordance will, law. Reim­
bursement awarded under this suhparagrapn shall include 
all reasonable response costs incurred by the petitioner tun 
siHin! to the portions of the order louml to he arbitrary 
and capricious or otherwise not in accordance with lau.

tLi Reimbursement awarded :<v a court under subpara 
graph tCt or • t ) i  "ur mchtde aproonriati ••■ts, lees, ami 
other espenscs m  icood.uxe n rh  *uh\e.t. ’ 1 nnard. >.t 
of section 24/'.' ■>’ title 2 s or the L 'iittii s .ties i ode *
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(c) Guidelines for using imminent hazard, enforcement, 
and emergency response authorities; promulgation by 

Administrator o f EPA, scope, etc.
Within one hundred and eighty days after December I I ,  

1980, the Administrator o f the Environmental Protection 
Agency shall, after consultation with the Attorney General, 
establish and publish guidelines for using the imminent 
hazard, enforcement, and emergency response authorities 
o f this section and other existing statutes administered by 
the Administrator o f the Environmental Protection Agency 
to effectuate the responsiblities and powers created by this 
chapter. Such guidelines shall to the extent practicable be 
consistent \\ it h the national hazardous substance response 
plan, and shall include, at a minimum, the assignment o f 
responsibility for coordinating response actions with the 
issuance o f administrative orders, enforcement o f stan­
dards and permits, the gathering o f information, and other 
imminent hazard and emergency powers authorized by ( I )  
sections 1321(c)(2), 1318, 1319, and 1364(a) o f Title 33,
(2) sections 6927, 6928, 6934, and 6973 o f this title, (3) sec­
tions 300j-4 and 300i o f this title, (4) sections 7413, 7414, 
and 7603 o f this title, and (5) section 2606 o f Title 15. 
Pub.L. 96-510, Title I, § 106, Dec. 11. 1980, 94 Stat. 2780, 
as added and amended Pub.L. 99-499, Title I, §§ 106, 
109(b), Oct. 17- 1986.

§ 9607. [CERCLA § 107]
Liability

(a) Covered persons; scope 
►ILL. Foreign Vessels 

S A R A  § 107(a)

Notwithstanding any other provision or rule o f law, and 
subject only ro the defenses set forth in subsection (b) o f 
this section—

v I ) the owner and operator o f a vessel [(otherwise 
subject to the jurisdiction o f the United States)] or 
a facility,-*

(2) any person who at the time o f disposal o f any 
hazardous substance owned or operated any facility 
at which such hazardous substances were disposed of,

►  IV.K. Ocean Inclrerzf.lon 
S A R A  § 127(b)

(3) any person who by contract, agreement, or 
otherwise arranged for disposal or treatment, or ar­
ranged with a transporter for transport for disposal 
or treatment, o f hazardous s"bstances owned or 
possessed by such person, by any other party or en­
tity, at any facility or incineration vessel owned or 
operated by another party or entity and containing 
such hazardous substances, and

(4) any person who accepts or accepted any Itazur- 
Jous substances lor transport to disposal or treat­
ment facilities, incineration \esseh or sites selected 
by such person, from which there is a release, or a 
ihieaiened release which causes the incurrence of 
response cost1., o f a hazardous substance, shall be 
liable Hu — -*

► I.H. Indian Tribes 
S A R A  5 207(c)

(At all costs o f removal or remedial action

incarred by the United States Government c* 
a State or an Indian tribe not inconsistent with 
the national contingency plan;-*

(B) any other necessary costs o f response in­
curred by any other person consistent with the 
national contingency plan; [and]

(C) damages for injury to. destruction of, or 
loss o f natural resources, including the 
reasonable costs o f assessing such injury, 
destruction, or loss resulting from such a 
release!.]; and

►  I.L. Health Related Authorities 
S A R A  § 107(b)

(D) the costs of any health assessment or 
health effects study carried out under section 
I04(i),

The amounts recoverable in an action under this section 
shall include Interest on the amounts recoverable under 
subparagraphs (A) through (D). Such 'merest shall accrue 
from the later of 0) (he date payment of a specified amount 
is demanded in writing, or (ii) the date of the expenditure 
concerned. The rate of interest on the outstanding unpaid 
balance of the amounts recoverable under this section shall 
be the same rate as is specified for interest on in vestments 
of the Hazardous Substance Superfund established under 
subchapter A  of chapter 98 of the Internal Revenue Code 
of 1954. For purposes of applying such amendments to in­
terest under this subsection, the term "comparable maturi­
ty" shall be determined with reference to the date on which 
interest accruing under this subsection commences. -*

(b) Defenses
There shall be no liability under subsection (a) o f this 

section for a person otherwise liable who can establish by 
a preponderance o f the evidence that the release or threat 
o f release o f a hazardous substance and the damages 
resulting therefrom were caused solely by—

(1) an act o f God;
(2) an act o f w-
(3) an act or omission o f a third party other than

an employee or agent o f the defendant, or than one ^  
whose act or omission occurs in connection with a 
contractual relationship, existing directly or indirect- q 
ly, with the defendant (except where the sole contrac- 
tual arrangement arises from a published tariff and if/ 
acceptance for carriage by a common carrier by rail), W 
if the defendant establishes by a preponderate o f 
the evidence that (a) he exercised due care with 
respect to the hazardous substance concerned, tak­
ing into consideration the characteristics o f sucli 
hazardous substance, in light o f all relevant facts and 
circumstances, and (b) he took precautions against 
foreseeable acts or omissions o f any such third par­
ty and the consequences that could foreseeably result 
from such acts or omissions; or

(4) any combination o f the foregoing paragraphs.
(c) Determination o f amounts

111 Except U' "onidcd in paragraph (2) o f this subsec­
tion. il;e liability .aider this section o l  an owner or operator 
ot other responsible person lor each release ol a hazar­
d o u s  substance oi incident involving release o f a hazar­
dous -ubsianco -hall not exceed—
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►  IV,X. Ocean Incineration 
S A R A  § 127(b)

(A) for any vessel, oilier than an incineration vessel 
which carries any hazardous substance as cargo or 
residue, 5300 per gross ton, or 55,000,000. whichever 
is greater:

(B) for any other vessel, other than an incinera­
tion vessel, $300 per gross Ion, or $500,000. 
whichever is greater;

(C) for any motor vehicle, aircraft, pipeline (as 
defined in the Hazardous Liquid Pipeline Safety Act 
o f 1979 [49 U.S.C.A. § 2001 et seq.|), or rolling 
stock, $50,000,000 or such lesser amount as the Presi­
dent shall establish by regulation, hut in no event less 
than $5,000,000 (or, for releases o f hazardous 
substances as defined in section % 0 l( l4 )(A ) oi' this 
title into the navigable waters. $8,000,000). Such 
regulations shall take into account the size, type, loca­
tion, storage, and handling capacity and other mat­
ters relating to the likelihood o f release in each such 
class and to the economic impact o f such limits on 
each such class; or

(D) for any incineration vessel or any facility other 
than those specified in subparagraph (C) o f this 
paragraph, the total o f all costs o f response plus 
$50,000 ,000 fo r any damages under this 
subchapter.
(2) Notwithstanding the limitations in paragraph ( l ) o f  

this subsection, the liability o f an owner or operator or 
other responsible person under this section shall be the full 
and total costs o f response and damages, if (A)(i) the 
release or threat o f release o f a hazardous substance was 
the result o f willful misconduct or willful negligence within 
the privity or knowledge o f such person, or (ii) the primary 
cause o f the ; ‘ ase was a violation (within the privity or 
knowledge o f such person) o f applicable safety, construc­
tion, or operating standards or regulations; or (B) such per­
son fails or refuses to provide all reasonable cooperation 
and assistance requested by a responsible public official 
in connection with response activities under the national 
contingency plan with respect to regulated carriers subject 
;o the provisions o f Title 49 or vessels subject to the pro­
visions o f Title 33 or 46, subparagraph (A)(ii) o f this 
paragraph shall be deemed to refer to Federal standards 
or regulations,

(3) I f  any person who is liable for a release or threat o f 
release o f a hazardous substance fails without sufficient 
cause to properly provide removal or remedial action upon 
order o f the President pursuant to section '604 or 9606 
o f this title, such person may be liable to the United States 
for punitive damages in an amount at least equal to, and 
not more than three times, the amount o f any costs incur­
red by the Fund as a result o f such failure to take proper 
a ’ ion. The President is authorized to commence a civil 
action against any such person to recover the punitive 
damages, which shall be in addition to any costs recovered 
from such person pursuant to section 9612(c) o f this title. 
\ny moneys received by the United States pursuant to this 
subsection shall be deposited in the Fund.

► II .B . L ia b i l i t y  L im its  
S A R A  5 1 07 (c )

[(d) Activities pursuant to national contingency plan
No person shall be liable under • :i»s suhchupior tor

damages as a result o f actions taken or omitted in the 
course o f rendering care, assistance, or advice in accor­
dance with the national contingency plan or at the direc­
tion o f tut onscene coordinator appointed under such plan, 
with respect to an incident creating a danger to public 
health or welfare or the environment as a result o f any 
release o f a hazardous substance or the threat thereof. This 
subsection shall not preclude liability for damages as the 
result o f gross negligence or intentional misconduct on the 
part o f such person. For the purposes ol the preceding 
sentence, reckless, willful, or wanton misconduct shall con­
stitute gross negligence.]
(d) R E N D E R I N G  C A R E  O R  ADVJCE.-

(1) IN GENERAL,— Except as provided in 
paragraph (2), no person shall be liable under this 
subchapter for costs or damages as a result of actions 
taken or omitted in the course of rendering care, 
assistance, or advice in accordance with the National 
Contingency Plan (“NCP") or at the direction of an 
onscene coordinator appointed under such plan, with 
respect to an incident creating a danger to public 
health or welfare or the environment as a result of 
any releases of a hazardous substance or the threi f 
thereof. This paragraph shall not preclude liability 
for costs or damages as the result of negligence on 
the part of such person.

(2) STA TE A N D  L O C A L  G O V E R N M E N T S . -  
No State or local government shall be liable under 
this subchapter for costs or damages as a result of 
actions taken in response to an emergency created 
by the release or threatened release of a hazardous 
substance generated by or from a facility owned by 
another person. This paragraph shall not preclude 
liability for costs or damages as a result of gross 
negligence or intentional misconduct by the State or 
local government. For the purpose of the preceding 
sentence, reckless, willful, or wanton misconduct 
shall constitute gross negligence.

(3) SAVINGS P R O  VISION.— This subsection 
shall not alter the liability of any person covered by 
the provisions of paragraph (I), (2), (3), or (4) of 
subsection (a) of this section with respect to the 
release or threatened release concerned. ■<

(e) Indemnification, hold harmless, etc., agreements or 
conveyances; subrogation rights

(1) No indemnification, hold harmless, or similar agree­
ment or conveyance shall be effective to transfer from the 
owner or operator o f any vessel or facility or from any 
person who may be liable lor a release or threat o f release 
under this section, to any other person the liability impos­
ed under this section. Nothing in this subsection shall bar 
any agreement to kist.ie, hold harmless, or indemnify u 
party to such agreement for any liability under this section.

(2) Nothing in this siibchaptcr, inducting the provisions 
ol' paragraph (I l of this subsection, shall bar a cause ol 
action that an owner or operator ot any other person sub- 
iect to liability under this section, or a guarantor, has or 
would have, by reason o f subtogalion.or otherwise against 
any person.
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( 0  A ct ion s  in vo lv ing  mi In ra l  re sou rces ’ muititciiuiice, 
scope , e |c .

(I) N A T U R A L  R E S O U R C E S  LIABILITY,—
►  I.H. Indian Trlbos 

S A R A  § 207(c)

In (lie case o f an injury to, destruction o f, or loss o f 
natuiul resources under subparagraph ((.') o f subsection
(a) o f this section liability shall be to the United Stales 
Government and to any State for natural resources within 
the State or belonging to, managed by, controlled by. or 
appertaining to such State and to any Indian tribe for 
natural resources belonging to, managed by, controlled by, 
or appertaining to such tribe, or held in trust for the benefit 
of such tribe, or belonging to u member of such tribe if 
such resources are subject to a trust restriction on aliena­
tion: Provided, however, That 110 liability to the United 
States or State or Indian tribe shall lie imposed under sub­
paragraph (C) o f subsection (a) o f this section, where the 
party sought to be charged has demonstrated that the 
damages to natural resources complained of were 
specifically identified as an irreversible and irretrievable 
commitment o f natural resources in an environmental im­
pact statement, or other comparable environment analysis, 
and the decision to grant a permit or license authorizes such 
commitment o f natural resources, and the facility or pro­
ject was otherwise operating within the terms o f its per­
mit or license, so long us, in the case of damages to an 
Indian tribe occurring pursuant to a Federal permit or 
license, the issuance of that permit or license was not in­
consistent with the fiduciary duty of the United States with 
respect to such Indian tribe. ■*

H.N. Natural Resourco Damages 
S A R A  § 107(d)

The President, or the authorized representative o f any 
State, shall act on behalf o f the public as trustee o f such 
natural resources to recover for such damages. [Sums 
recovered shall be available for use to restore, rehabilitate, 
or ’•cquire the equivalent o f such natural resources by the 
appropriate agencies o f the Federal Government or the 
State government, but the measure o f such damages shall 
nol be limited by the sums which can be used to restore 
or replace such resources.] Sums recovered by the United 
States Government as trustee under this subsection shall 
be returned by the trustee, without further appropriation, 
for use only to restore, replace, or acquire the equivalent 
of such natural resources. Sums recovered by a State us 
trustee under this subsection shall be available for use on­
ly to restore, replace, or acquire the equivalent of such 
natural resources by the State. The measure of damages 
in any action under subparagraph (C) of subsection fa) 
shall not be limited by the sums which can be used to 
restore or replace such resources. There shall be no dou­
ble recovery under thi' chapter for natural resource 
damages, including the costs of damage assessment u> 
restoration, rehabilitation, or acquisition for the same 
release and natural resource. There shall be no recovery 
under the authority o f subparagraph (C) o f subsection (at 
o f this section where such damages and the release o f a 
ha/nidous substance from which such damages resulted 
have occurred wholly before December I I ,  1.9X0.

O; DESIGNATION OF FEDERAL AND STATE 
n in e  l A i . s -
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(A) FEDERAL,— Ihe President shall designate in 
the National C ontmgency Plan published under sec 
turn 9605 oj this title the Federal oj hauls who shall 
act on behalf of the public as trustees /or natural 
resources under this chapter and section III o) the 
Federal W ater Pollution Control Act. Such officials 
shall assess damages for injury to, destruction of, or 
loss of natural resources for purposes of this chapter 
and such section 311 for those resources under their 
trusteeship and may, upon request of and reimburse­
ment front a Slate and at the Federal officials ’ discre­
tion, assess damages for those natural resources 
under the State's trusteeship.
Ill) STA TE..— The Governor of each State shall 

designate State officials who may act on behalf of 
the public as trustee for natural resources under this 
chapter and section 311 of the Federal Water Pollu­
tion Control Act and shall notify the President of 
such designations. Such State officials shall assess 
damages to natural resources for the purposes of this 
chapter and swh sec ion 31! for those natural 
resources under their trusteeship.
(O R E B U T T A B L E  P R E S U M P T I O N . - A n y  

determination or assessment oj damages to natural 
resources for the purposes of this chapter and sec­
tion 31J of the Federal Water Pollution Control Act 
made by a Federal or State trustee in accordance with 
the regulations promulgated under section 9651(c) of 
this title shall have the force and effect of a rebut­
table presumption on behalf of the trustee in any ad­
ministrative or judicial proceeding under this chapter 
or section 311 of the Federal Water Pollution Con­
trol Act. ■*

►  1.0. Federal Facilities 
S A R A  § 107(e)

[(g) Applicability lo Federal Governmenl branches
Each department, agency, or instrumentality o f the ex­

ecutive, legislative, and judicial branches o f the Federal 
Government shall be subject to, and comply with, this 
chapter in the same manner and to the same extent, both 
proeedurally and substantively, as any nongovernmental 
entity, including liability under this section.]
(g) FEDERAL AGENCIES.—For provisions relating to 

Federal agencies, see section 9620 of this title. ■*

(h) Owner or operator of vessel 
►IV.K. Ocean Incineration 

S A R A  § 127(e)

The owner or operator o f a vessel shall be liable in ac­
cordance with this section, under maritime tort law, and 
as provided under section % I4  o f this title notwithstan­
ding any provision o f the Act o f March 3, 1851 (46 U.S.C. 
183 f f ) or the absence of any physical damage to the pro- 
ptietary interest of the claimant.-*

(i) Application of registered pesticide product 

►  I.H. Indian Tribes 
S A R A  § 207(c)

No person (including the Uniied Stales or any Mate or 
Indian tribe) may recover under the au'hnrity 01 this sec­
tion for any tespoiise costs 01 damages resulting irom the 
application o f a pesticide product registered under the 
Federal Insecticide, Fungicide, and Kodeit’.ietde Act [“
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