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acts or omissions of any such third party
and the consequences that could foresce-
ably result from such acts or omissions,
i We agree with the district court that
under no View of the evidence could the
site-owners satisfy either of these proof
requirements.

First, the site-owners could not establish
the ahsence of a direct or indirect contrac-
tual relatlonsh|P necessary to maintain the
affirmative defense. They concede the
entered into a lease agreement with COCC,
They accepted rent fiom COCC, and after
SCRDI was incorporated, they accepted
rent from SCRDI." See United States v.
Northemaire Plating (., 670 F.Supp.
742, 14148 WD Mich, 1961 [owner o
leased facility to disposing party could not
assert affirmative defense). Second, the
Site-owners P,resented no evidence that they
took E)recau |onar¥ action against the fore-
seeible conduct ot COCC or SCROI. Thex
argued to the trial court that, althoug
they were aware COCC was a chemical
manufacturing company, they were com-
?Ietel |%1norant of all waste disposal activi-
Ies at Bluff Road before 1977, TheK main-
tained that they never inspected the site
prior to that time. In our view, the statute
does not sanction such willful or negligent
blindness on the part of absentee owners.
Tne district court committed no error in
entering summary judgment against the
Site-owners,

B. Generator Defendants” Liability

The generator defendants first contend
that the district court misinterpreted sec-
tion 107(a)(3) because it failed to read into
the statute a requirement that the gover-
ments prove a nexus between the” waste
they sent to the site_and the resultin
environmental harm. They maintain tha
the statutorY phrase “containing such haz-
ardous substances” requires proof that the
specific substances they ?enerated and
sent to the site were predent at the facility

5. CERCLA plaintiffs need not perform exhaus—
tive chemical analyses of hazardous substances
"ound at a disposal site. , 653
F.Supp. at 993 n. 6. They must, however,
present evidence that a generator defendant®s
waste was shipped to a site and that hazardous

at the time of release. The district court
held, however, that the statute was satis-
fied by proof that hazardous substances
like" ‘those contained in the generator de-
fendants’ waste were found at the site.
scrol, 653 F.Supp. at 991-92. Wc agree
with the district court's interpretation.

[4] _Reduced of surplus lan u_a_tge, Sec-
tions 107(a)13) and (42 impose liability on
off-site waste generators who:
“arranged for disposal ... of hazardous
sjbstancos ... at any facility ... con—
taining suck hazardous substances ...
from which there is a release ... of a
hazardous substance.”

42 US.CA. & 9607(3)(3) $4) (West SuPp.
1987) (emphasis supﬁ ied). In our view, the
E)Ialn meaning of the adjective "such” in
he phrase. "containing such hazardous sub-
stances” is "[ajlike, “similar, of the like
kind." Blacks Law Dictionary 1284 (5th
ed. 1979). As used in the statute, the
phrase "such hazardous substances" . de-
notes hazardous substances alike, similar,
or of a like kind to those that were present
in a generator defendant's waste or that
could "have been produced by the mixture
of the defendant’s waste with other waste
?resent_at_the site. It does not mean that
he plaintiff must trace the ownership of
each generic chemical compr ind found at a
site, “Absent proof that a generator de-
fendant's specific waste remained at a fa-
cility at the time of release, a showing of
chemical similarity between hazardous Sub-
stances is sufficient.

The overall structure of CERCLA'S lia-
bility provisions also militates against the
generator defendants' "proof of owner-
ship” argument, In shore Realty, the Sec-
ond Circuit held with respect to Site-owners
that requiring proof. of ownership at any
time later than the time of disposal would
go far toward rendering the section 107@

efenses superfluous. “Shore Realty, 7
F.2d at 1044. We agree with the ¢ jrt's

substances similar to those contained in the
defendant®s waste remained present at the time
of release. The defendant, of course, may in
turn present evidence of an affirmative defense
to lisbility.
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reading of the statute and cu.idude that its
reasoning applies equally to the generator
defendants’ contentions.  As thé statute
provides—""[notwithstanding an¥ other
provision or rule of law"—liability under
section 107(a) Is "subject onty to"the Oe-
fenses set forth” in section 10 ;b). 2US.
C.A. 89607(a) (West Supp.1987) (emphasis
addeq). Each of the three defenses 1B es-
tablished in section 107(b) "carves out from
liability an exception based on causation.”
Shore Realty, 759 F.2d at 1044, Con?re_ss
has, therefore, allocated the burden of dis-
proving causation to the defendant who
profited from the generation and inex-
pensive disposal of hazardous waste. We
decline to Interpret the statute in a wa

that would neutralize the force of Cort-
gress’ intent./

Finally, the purpose underlying CERC-
LA’s liability provisions counsels against
the generator defendants’ argument.
Throughout the statute's legislative histo-
ry, there appears the recurfing theme of
facilitating prompt action to rfemedy the
environméntal  blight of — unscrupulous
wrste disposal. 8 In deleting causation lan-
%uage from section 107(a), 'we assume as
ave many other courts, that Congress
knew of the synergistic and mlgrator Car
Pacmes of leaking Chemical waste, and the
echnological infeasibility of tracing Im-

16. In addition to the limited third-party defense
discussed above, sections 107(b)(2) and (2) re—
spectively allow defendants to avoid liability by
proving that the release and resulting damages
were "caused solely”by an act of God or an act
of war. 42 U.S.C. 89607(b)(D), .-

17. In fact, Congress specifically declined to in—
clude a similar nexus requirement in CERCLA.
As the Second Circuit in Shore Realty observed,
an early House version of what ultimately be—
came section 107(a) limited ligbility to “4ny
person who caused or contributed to the release
or threatened release.” 759 F.2d at 1044 (quot—
ing H.R.Rep. 7020, 96th Cong., 2d_ Sess.
§3071(a) (1980), reprinted in 2 A Legislative
History of the Con; ive Environmental Re-
SPONSE, ion and Liability Act of 1980

at 438. As ultimately enacted after House and

Senate compromise, however, CERCLA "im—

posed liability on classes of persons without

reference to whether they caused or contributed
to the release or threat of release.” Shore Real-
ty, 759 F.2d at 1044. The legislature thus elimi—
nated the element of causation from the plain—
tiffs lisbility case. 1d; seealso United States v,
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p_roperlry disposed waste to its source.B In
view of this, we will not frustrate the stat-
ute's salutary goals by en?raftm a "proof
of ownershlg" requirément, which in prac-
tice, would be as onerous as the language
Congress saw fit to delete. See United
States v. Wade, 577 F.Supp. 1326, 1332
EE.D.Pa.IC83) (*To require a plaintiff under

ERCLA to ‘fmcl;e[prmt’ Wastes Is tc evis-

cerate the statute

[5]  The %e_nerator defendants next ar-
Ue “that the Trial court ignored evidence
at established genuine factual issues as

to the existence 0f an affirmative defense

fo liability. They maintain that summary

judgment was inappropriate because they

preSented some evidence that all of their
waste had been removed from Bluff Road
prior to cleanup. We agree with the trial
court, however, that the materials on which
the ?enerator defendants rely were insuffi-
%:le? to create a genuine issue of material
act,

The generator defendants offered only
conclusory allegations, principally based
"on information and belief" that their
waste, originally deposited at Bluff Road
was at some time prior to 1979 trans?orted
from that facility fo other sites operated by
SCRDI.D To withstand summary judg-

Bliss, 667 F.Supp. 1298, 1309 (E.D.Mo.1987)
(“traditional tort notions, such as proximate
cause, do nc! apply®); Violet v. Padllo, 648
F.Supp. 1283, 1290-93 (D.R.1.1986) (minimal
causal nexus); United States v. ion

(), 619 F.Supp. 162. 190 (W.D.Mo.
1985); United States v Ak, 5T7 E.Supp. 1326,

1331-34 (E.D.Pa.1983).

18. The legislative history underlying the Super—
fund Amendments and Reauthorization ACt of
1986 echoed this theme with even nreater force
than that underlying CERCLA 3 original enact—
ment in 1980.

19. In advancing their arduous proof require—
ments, the generator defendants make little
mention of the fact that leaking chemicals may
combine to form new compounds or escape into
the atmosphere before proper response action
can be taken. SEE cases cited SUpra note 17.

20. The generator defendants offered the follow—
ing materials;

1 An officer of the company that oversaw

the final cleanup at BIuff Road testified that he
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ment under section 107(b&(3), however, the
generator defendants had o produce spe-
Cific evidence creating a genuine issue that
all of their waste was removed from the
site grlor to the release of hazardous sub-
stances there, see 42 U.S.C. 8 9607(0)(3).2
In light of the_uncontroverted proof"that
contdiners bearing each of the defendants'
markings remainéd present at the site at
the time of cleanup and the fact that haz-
ardous substances chemically similar to
those contained in the generators' waste
were found, the generater defendants’ affi-
davits and deposition testimony simply
failed to_ establish complete removal as_a
ENUINE_ISSU.  See Celotex v. Catrett, 4
S, 317,106 SCt 2548, 91 LEd.2q 265
(1986) (summarY judgment appropriately
Pranted against ‘nonmoving party who
alled to produce evigence Supporting an
element essential to its case on which it
bore burden of proof at trial).

The appellants next challenge the district
court's imposition of joint and'several liabil-

did not know whether drums bearing Allied's
label actually contained Allieds waste when
they were removed from the site.

2. An officer of EM Industries averred that
SCRDI assured him prior to 1980 that none of
EM Industries' waste had been deposited at
Bluff Road.

3. An officer of Monsanto averred that two
of his employees Inspected the site in 1979, and
while they "did not explore all areas of the site,
upon information and belief they did not ob-
serve any drums of material taken from [Mon-
santo’s plant].”

An officer of Allied .'verred that SCRDI’s
site manager at Bluff Road told him in 1979 that
all of Allied's waste was removed from the site
before 1977.

None of these largely second-hand allegations
were supported by evidence tending to show
that any of the generators’ waste materials were
actually taken away from the site. "The mere
existence of a scintilla of evidence in support of
the [nonmoving party’s) position will be insuffi-
cient [to avoid summary judgment); there must
be evidence on which the [finder of fact) could
reasonably find for the [nonmoving party).”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
106 S.Ct. 2505. 2512, 91 L.Ed.2d 202 (1986).

21. Had they produced such evidence, it would
have created an issue as to whether the  -lease
or threat of release of a hazardous substance

ity for the governments' response coBta2l
Irie court concluded that joint and several
liability was appropriate._because the envi-
ronmental harm at Bluff Road was "indi-
visible” and the appellants_had "failed to
meet their_burden of proving otherwise."
scrRol, 653 F.Supp. at 994 We agree
with its conclusion.

[6] While CERCLA. does not mandate
the imposition of joint and, several liability,
It permits it in cases of indivisible harm,
See Shore Realty, 7 9 F.2d at 1042 n. 13;
United States v. ChemDyne, 572 F.Supp.
802, 810-1 (5D.0hio 1983) " In gach case
the court must consider traditional and
evolving _ principles of federal common
lew, Zwhich Congress has left to the courts
to supply interstitially.

[7] Undei coomon law rujes, when two
or more persons act independently to cause
a single harm for which there is'a reason-
able Tasis of apportionment according to
the contribution of each, each iB held liable
only for the portion of harm that he causes.

and the damages resulting therefrom were
caused solely by ... an act or omission of a
third party." 42 U.S.C. § 9607(b)(3).

22. The site-owners limit their joint and several
liability argument to the contention that it is
inequitable under the circumstances of this
case, Le., their limited degree of participation in
waste disposal activities at Bluff Road. As we
have stated, however, such equitable factors are
relevant in subsequent actions for contribution.
They are not pertinent to the question of joint
and several liability, which focuses principally
on the divisibility among responsible parties of
the harm to the environment.

23. As many courts have noted, a proposed re-
quirement that joint and several liability be im-
posed in all CERCLA cases was deleted from the
final version of the bill. see, eg., Chem-Dyne,
572 F.Supp. at 806. 'The deletion," however,
"was no: intended as a rejection of joint and
several liability," but rather "to have the scope
of liability determined under common law prin-
ciples.” 1d. at 808. We adopt the chem-Dyne
court's thorough discussion of CERCLA’s legisla-
tive history with respect to joint and several
liability. We note that the approach taken in
Chem-Dyne wWas subsequently confirmed as cor-
rect by Congress in its consideration of SARA's
contribution provisions. see H.R.Rep. No.
253(1), 99th Cong."d Sess., 79-80 (1985), reprint-
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Edmonds v. Compagnie Generate Tran-
satlantique, 443 U.S. 256, 260 n. 8 99 S.Ct.
7053 2156 0. 8, 61 LEd2d 521 i)
When such persons cause a single and indi-
visible harm, however, they aré held liable
jointly and severally for the entire harm,
Id. (Citing Restaternent (Second) of Torts
§48A& 65)). We think these principles
as reflected in the Restatement (Second) of
Torts, represent the correct and uniform
federal rules applicable to CERCLA cases.

, dSectlon 433A of the Restatement pro-
vides:
S,l) Damages 'or harm are to be appor-
loned anong i wo Or more causes where
a) there art distinct harms, or
b) there is a reasonable basiB for de-
ermining the contribution of each
cause to-a single harm.
E)Z) Dama%_es for any other harm cannot
e apportioned among two or more
Causes.
Restatement (Second) of Torts § 433A
(1965).

Placing their argument into the Restate-
ment framework, the generator defendants
concede that the envifonmental damage at
Bluff Road constituted a “tingle harm
but contend that there was a reasonable
basis for apportlonln% the harm.  They ob-
serve that each of the off-site generators
with whom SCRDI contracted sent a poten-
tlall}/ dentifiable volume of waste o the
Blutf Road site, and they maintain that

ed in 1986 U.S.Code Cong, it Admin.News at
2835, 2861-62.

24_. Section 433(B)(2) of the Restatement pro—
vides:

Where the tortious conduct of two or more
actors has combined to bring about harm to
the plaintiff, and one or more of the actors
seeks to limit his liability on the ground that
the harm iscapable of apportionment among
them, the burden of proof as to the apportion—
ment is upon each such actor.

Restatement (Second) of Torts 8433(B)(2)
(1965).

25. At minimum, such evidence was crucial to
demonstrate that a volumetric apportionment
scheme was reasonable. The governments
presented considerable evidence identifying nu—
merous hazardous substances found at Bluff
Road. An EPA investigator reported, for exam—
ple, that in the firstcleanup phase RAD Services
encountered substances "in every hazard class,
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liability should have been apportioned ac-
cording to the volume they deposited as
compared to the total volume disposed of
there by all parties. In light of the condi-
tions af Bluff Road, we cannot accept this
method as a hasis for apportionment.

[8-10] The generator, defendants bore
thé burden of “establishing a reasonable
basis for apportioning liability among re-
sponsible parties. ~ chem-Dyne, "5
Supp. at 810: Restatement (Seco,ndz) of
Torts § 433B (1965(}.]6 To meet this bur-
den, the generator defendants had to estab-
lish that the environmental harm at Bluff
Road was divisible among responsible par-
ties. They presented, no evidence, however,
showing 4 relationship between waste vol-
ume, the release of hazardous substances,
and the harm at the site.5 Further, in
light of the comm_mtglmg of hazardous sub-
stances, the district court_could not_have
reasonabéy apportioned  liability - without
some evidence disclosing the individual and
Interactive qualities of ‘the substances de-
?osned there.  Common Sense counsels
hat a million Ogallons of certain substances
could be mixed together without significant
consequences, whereas a few pints of oth-
ers improperly mixed could result in disas-
trous consequences.d Under other circum-
stances proportionate volumes of hazard-
ous substances may well be probative of
contributory harm.7 In this case, how-
ever, volume could not establish the effec-

including explosives such as crystallized dyna—
mite and nitroglycerine. Numerous examples
were found of oxidizers, flammable and non—
flammable liquids, poisons, corrosives, contain—
erized gases, and even a small amount of radio—
active material." Under these circumstances,
volumetric apportionment based on the overall
quantity of waste, as opposed to the quantity
and quality of hazardous substances contained
in the waste would have made litte sense.

26. We agree with the district court that evidence
disclosing the relative toxicity, migratory poten—
tial, and synergistic capacity of the hazardous
substances at the sitewould be relevant to estab—

27. Volumetric contributions provide a reason—
able basis for apportioning lisbility only if it
can be reasonably assumed, or ithas been dem —
onstrated, that independent factors had no sub—
stantial effect on the harm to the environment.
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tive contribution of each westt* generator
to the harm at the Bluff Road Site.

AI%,ho_u h we find no error in the trial
court’s i
W, we share the appellants’ concern that
they not be ultimately responsiole for reim-
bursing more than their just portion of the
?overnments response Costs.” In its re-
usal fo apportion ||_ab|I|t¥ the district
court likewise recognlzed he validity of
their demand that they not be required to
shoulder a disproportionate amount, of the
costs. It ruled, however, that making the
ﬂ$vernments whole for, response costa was
e primary consideration and that cost J-
location wds a matter “more a proE),rlater
considered In an action for contribution bg-
fween responsible parties after plaintiff
has been made whole." scrol,
F.Supp. at 995 &n. 8. Had we sat in place
of the district court, we would have ruled
as It did on the apportionment issue, but
may well have retained the action to dis-
0se of the contribution questions. see 42
SCA %9613(f) Q/Vest upp.1987). That
Procedur_a course, however, Was committed
0 the trial court's discretion and we find
no abuse of it. As we have stated, the
defendants still have the rgght, to sue re-
sponsible parties for contribution, and in
that action thely may assert both _Ieggl and
equitable theories of cost allocation.

cf. Restatement (Secord) of Torn § 433A com-
ment d, illustrations 4, 5 (1965).

28. The final judgment holds the defendants lia-
ble for slightly less than half of the total costs
incurred in the cleanup, while it appears that
the generator defendants collectively produced
approximately 22% of the waste that SCRDI
handled. Other evidence indicates tl: M agencies
of the federal government produced me -e waste
than did generator defendant Monsanto, and
suggests that the amounts contributed by the
settling parties do not bear a strictly proportion-
ate relationship to the total costs of cleaning the
facility. We note, however, that a substantial
portion of the final judgment is attributable to
litigation costs. We also observe that the EPA
has contributed upwards of $50,000 to the Bluff
Road cleanup, and that any further claims
against the EPA and other responsible govern-
ment instrumentalities may be resolved in a
contribution action pursuant to CERCLA sec-
tion 113(0.

29. Contrary to the generator defendants' re-
quest, it would be premature for us to interpret
the effect of settlement cn the rights of nonset-

position of joint and several liail-
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The generator defendants raise numer-
ous constitutional challenges to the district
court's interpretation and aPpllcat_lon of
CERCLA. They contend that the |mR03|-
tion of "disproportionate” liability without
Pro_of of causation violated constitutional
Imitations on retroactive statutory applica-
tion and that it converted CERCLA into a
bill of attainder and an ex post facto law.
They further assert, along with the site-
owriers, that the trial court's construction
of CERCLA infringed their substantive due
process rights.

11]  The district court held that CERC-
LA does not create retroactive liability, but
Imposes a prospective obligation for the
post-enactment ~ environmental  conse-
quences of the defendants’ past acts.
scro1, 653 F.Supp. at 996.  Alternatively,
the court held that even if CERCLA 1S
understood to operate retroactively, it
nonetheless satisfies the dictates of due

P_rocess because its liahility scheme is ra-
jonally related to a valid”legislative pur-
pose. “1d. at 997-98. We agree with the
court's latter holdln?, and we find no merit
to the generator defendants' bill of attain-
der and ex post facto arguments.d)

tling parties in contribution actions under
CERCLA  section  113(f)(2), 42 USCA.
§ 9613(f)(2) (West Supp.1987). We observe,
however, that the possibility this subsection pre-
cludes contribution actions against settling par-
ties signals legislative policy to encourage settle-
ment in CERCLA cleanup actions. At the same
time, we recognize that the language of CERC-
LA's new contribution provisions reveals Con-
gress' concern that the relative culpability of
each responsible party be considered in deter-
mining the proportionate share of costs each
must bear.

30. The generator defendants also assert, for the
first time on appeal, that the district court's
interpretation of CERCLA violated the separa-
tion of powers doctrine. They argue that the
court's imposition of strict liability without
proof of factual causation leparted from Con-
gress' intent, and that the court strayed from
common-law principles in holding the defend-
ants jointly liable. These arguments constitute
little more than a repackaging of the statutory
interpretation contentions we have already con-
sidered and rejected. Because we perceive no
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Many courts have concluded  that Con-
gress ‘Intended CERCLA's liability provi-
Sions 1 appIP/ retroactively fo pre-enact-
ment disposal activities of off-site waste
generators. The}/_ have held uniformly that
fetroactive operation survives the Supreme
Court's tests for due process validity.1L
We agree with their analyses,

In Usery v. Turner Elkkom Minin
o, 428 US, 1. 9 SCt 2882, 40 LEG2d
757 (1976), the Su?reme Court, in a differ-
ent context, rejected a due process chal-
lenge to the retroactive operation of the
liability provisions_in the Black Lun% Bene-
fits Act of 1972. The Court stated that "a
Pre§umpt|on of constifutionality” attaches
0 "legislative Acts adjusting the burdens
and benefits, of economic |ite," and that
“the burden is on one complaining of a due
Process violation to establish that'the legis-
ature has acted in an arbitrary and ifra-
tional way." 1d. at 15, 9 S.Ct. at 2892, It
reasoned " that alt,hou%h, the Act imposed
new liability for disabilities developed prior
to Its enactment, Its operation was "AUS'[I-
fied as a rational measyre t spread the
costs of the employees* disabilities to those
who have profited from the fruits of their
labor." 1. at 13, 9 S.Ct. at 2893.11

The [easomn? 0f Turner Elkhom, ap-
plies with grea force to the retroactivity
contentions advanced here. While the gen-
erator defendants profited from inex-
Renswe waste disposal methods that may
ave been technically “legal” prior. t0
CERCLA's enactment, it Was certainly
foreseeable at the time that improper dis-
posal could cause enormous damage to the
environment. CERCLA operates remedial-
ly to spread the costs of responding to
improper waste disposal among all parties

exceptional circumstances, we decline to review
the separation of powers contention de novo.

31. see, €.0., United States v. Northeastern Phar-
maceutical St Chemical Co., Inc., dlO F.2d 726,
732-34 (8th Cir.1986), cert, denied, — U.S. ,
108 S.Ct. 146, 98 LEd.2d 102 (1987) (NEPAC-
CO); United States v. Hooker Chemicals St Plas-
tics Corp.. 680 F.Supp. 546 (W.D.N.Y.1988):
United States V. Shell Oil Co., 605 F.Supp. 1064,
1069-73 (D.Colo0.1985). These decisions hold
that CERCLA’ legislative history and the past-
tense language of section 107(a) evince congres-
sional intent to apply CERCLA retroactively.
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that played a role in creating the hazardous
conditions. Where those conditions are in-
divisible, joint and several liability is logi-
cal, and it works to ensure complete cost
recovery. We do not think these conse-
quences are “particularly harsh and op-
PIESSIVE,” United States Trust Co. v. New
131US. 1, 17 n. 13,97 S.Ct. 1505,
1. 13,52 L.Ed.2d 92 (1077) (retrospec-
five civil llabl|l'[P/ not unconstitutional un-
less it is particularly harsh and oppressive),
and we agree with'the Eighth Circuit that
retroactive application of CERCLA does
not violate due process. United States v.
Northeastern Pharmaceutical & Chemi—
cal (., Irc., 810 F.2d 726, 734 (8th Cir.
1986), cert, denied, — U.S. 108 S.Ct
146, 98 L.Ed.2d 102 (1987).
[12] ~ Nor dogs the imposition of strict,

Jersey,
5157

joint and several liability convert CERCLA

into a bill of attainder Cr an ex post facto
law.  United States V. Conservation
Chemical G., 619 F.Supp. 162, 214 (W.D.
Mo.1985); uUnited States_v. Tyson, 25
Env*t Rep.Cas, EBNA) 1897 éE.D.Pa.i986)
[Fvaljab_le on WESTLAW, 1986 WL 9250].
he infliction of punishment, either legisla-
tively or retrosRectlvely, IS @ sine qua non
of legislation that run$ afoul of these con-
stitufional prohibitions. see Nixon v. Ad —
ministrator of General Services, 433 U.S.
425, 473-84, 91 SCt. 2777, 2805-11, 53
.Ed.2d 867 (1977) (bill of attainder analg/-
SiS); Weaver v, Graham, 450 U.S. 24, 26-
30, 101 S.Ct. 960, 963-65, 67 LEd.2d 17
1981) (ex post facto law analysis). CERC-
A does not exact punishmedt. ~Rather it
creates a reimbursement obligation on any
Person judicially determined résponsible for
he costs of remedying hazardous condi-

32. Similarly, in Pension Benefit Guaranty Corp.
s HA. Gray Sr Co., the Court suited:

Provided Ihat the retroactive application of
a statute is supported by a legitimate legisla-
tive purpose furthered by rational means,
judgments about the wisdom of such legisla-
tion remain within the exclusive province of

the legislative and executive branches.

.. [Due process is satisfied] simply by
showing that the retroactive application is it-
self justified by a rational legislative purpose.

467 U.S. 717, 729, 730, 104 S.Ct. 2709, 2717,
2718, 81 L.Ed.2d 601 (1984).
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Clleu 88 FJd 160 (4th Gr. 1983

tions at a waste disposal facility. The res-
titution of cleanup costs was not intended
to,operate, nor does it operate in fact, as a
criminal penalty or a punitive deterrent.
Cf Tull v. United States, 481 U.S, 412
107 S.Ct, 1831, 1838, 9 LEd.2d 365 (1987]
distinguishing civil penalties under Clean

ater"Act from equitable remedy of resti-
tution). Moreover, as this case amply dem-
onstrates, Congress did not impose that
obligation automatically on a legislatively
defined class of persons.3

V

the Hazardous Substance Superfund es-
tablished under subchapter A of chapter
98 of Title 26. For purposes of applying
such amendments to interest under"this
subsection, the term *comparable maturi-
tK shall be determined with reference to
the date on which interest accruing un-
der this subsection commences.

42 US.CA, 9607(a) (West Supp.1987). Be-
cause of this addition to the law, we look to
the Supreme Court's decision in Bradley v.
Richmond School Board, 416 U.S. 696, %4
S.Ct..2006, 40 L.Ed.2d 476 (1974), for the
principles controlling application”of later-

[13]  The United States contends on enacted amendments to previously accrued

cross-appeal that the district court erred in
denying its request for prejudgment inter-
est on Its response costs. At The time the
court issued  its decision, CERCLA con-
tained no explicit provision for_the awar
of prejudgment interest.3  Since then,
however, Congress has added the following
language to section 107(a) _

e amounts recoverable in an action
under this section shall include interest
on the amounts recoverable under sub-
para raPhs (A) through (D’). Such inter-
est shall accrue from"the later of (i) the
date payment of a specified amount is
demanded in writing, or éu) the date of
the expenditure concerned.” The rate of
interest on the outstanding unpaid bal-
ance of the amounts recoverable under
this section shall be the same rate as is
specified for interest on investments of

33. The existence of joint and several liability in
cases of indivisible harm does not transform an
otherwise constitutional obligation into one that
exacts punishment. "Where there are opportu-
nities for contribution ... as well as for joinder
or impleader of responsible parties (Fed.R.
Civ.P. Rules u, 20 and 21), it can hardly be said
that imposition of joint and several liability
would be unconstitutional."  conservation
Chemical, 619 F-Supp. at 214-15.

34. Although some courts had found implicit au-
thority within section 107(c)(2), 42 U.S.C.
§ 9607(e)(2), for awarding interest, the district
cour' denied the government's request, conclud-
ing that the defendants had not sought to delay
the litigation and had not been recalcitrant,
deceptive or unreasonable.

35. In Bradley, the district court granted an
award of attorneys fees to civil rights plaintiffs,
despite the absence of explicit statutory author!-

statutory liability. We conclude undler
Bradley that the case must be remanded
for reconsideration of the interest question
pursuant to the terms of amended statute.

In Bradley, the Supreme Court ruled
that when Congress.amends a law while a
case is p_endlng on direct appeal, the gener-
al rule is that the appellate court should
appl?/ the law as amended unless so domg
would result in manifest injustice or woul
contravene statutory direction or legisla-
tive history to the contrary®d 1d. at' 711,
94 S.Ct. af 2016; see Nilson Van & Stor—
age_Co. v. Marsh, 755 F.2d 362, 365 (4th
CIr.), cert, denied, 474 U.S. 818, 106 SCt.
65, 88 L.Ed2d 53 (1985). Here, the lan-
guage and legislative history of the, 1986
amendment reveal no statutory direction or
congressional intent to delay its anllca-
tiond and the defendants fave failed to

zation. While the case was pending on appeal
before this court, Congress authorized such fee
awards in the Education Act Amendments of
1972. Although a majority of the cn Dane court
reversed the award on other grounds, Bradley v.
School Board, 472 F.2d 318 (4th Cir.1972) (en
banc). Judge Winter in dissent stated that the
new law should apply to cases pending on ap-
peal. 1d. at 335 (Winter, J. dissenting). In a
unanimous reversal, the Supreme Court largely
adopted the reasoning of Judge Winter’s dissent.

36. The Third Circuit in united States v. Union
Gas Co., 832 F.2d 1343 (3rd Cir.1987), cert.
granted, — U.S. , 108 S.Ct. 1219, 99 L.Ed.2d
47.j (1988) recently applied another section of
the 1986 Superfund Amendments to a case that
was pending on appeal when the amendments
were enacted. The court stated, "(tJo the extent
that the added language serves to 'clarify' CERC-
LA, it amounts to a subsequent declaration of
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demonstrate any “manifest jn%'ustice" that
would arise from its immediate operation.

The generator defendants contend, how-
ever, fnat Congress' use of the word
"shall" in the phrase "amounts recoverable
... shall include interest" does not of itself
make the award Of interest mandatory.
Following fourth _circuit precedent, vie
must agree with this contention as far as it
(JOES. See generally United Hospital Cen—
& Ire. v Richarcson, 15/ Fa0 140
1453 (4th Cir.1985) (*in a proper case 'shall
may RroEerly be construed as permissive” ).
We' think, however, in ||8ht of CERCLA'S
restitutional purposes and Congress' intent
to facilitate ‘complete reimbursement, the
amendment generally establishes interest
as an element of recovery—"absent a con-

vincing argument to the contrary." Ster—

ling Forest Associates v. Bamett-Range
corp... 940 F.2d 249, 252 (dth Cir.10g).
Such an argument should be made in the
first instance to tho district court, Accord-
ingly, we must remand the case for recon-
sideration of the interest question under
the. terms and purposes sou?ht to be

achieved by the amended statute.

VI.

In view of the above, the judgment of the
district court as to the CERCLA liability of
the site-owners and generator defendants
Is affirmed. The case is remanded, how-
ever, for reconsideration of the queotion of
prejudgment interest

AFFIRMED IN PART, VACATED IN
PART, AND REMANDED.

WIDFNER, Circuit Judge, concurring
and dissenting:

| concur in_the majority opinion in all
re,s?ects save its decision not to requwe the
district court to treat the issue of allocation
of costs of cleanu;lJ among the various de-
fendants, at 172-173, and, as to that, |
respectfully dissent. While it may be true
that a subsequent suit for contribution may
adequately apportion the damages among
the defendants, | am of opinion_that the
district court, as a court of equity, IS re-

congiessional intent that deservtj great weight.”
Id. at 1350 (citing Red Lion Broadcasting v.
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uired to retain jurisdiction and answer
that question now.

So far as | know, it is now and has been
the general law without any variance that
when a court of equity has jurisdiction it
“will decide all matters in dispute and de-
cree complete relief,” e.%. Alexander V.
Hillman, 296 U.S. 222, 742, 56 S.Ct. 204,
211, 80 LEd. 192 (1935), See Pomeroy”s
Equity Jurisprudence, 3rd Ed 16/05)
§ 181, 231, and that a court of equity
should dispose of a case "so as to end
litigation, not to foster it; to diminish suits
not to multl?ly them.” Payne v. Hook, T
US. (7 Wall)"425, 432, 19" L.Ed. 260, 262
(1869). In Payne, a case which should
control here, even if the statute does not,
the Supreme Court held that once a court
cf equity had jurisdiction to determine lia-
hility for an estate administrator's miscon-
duct, it also had the dutY to determine the
amount the, sureties would pay in the event
the administrator could not satisfy_ the
«udgment. In the face of the admitted
iability of the sureties in a separate ac—
tion at lav, 19 LEd. at 262, the Court
nevertheless required the lower court in
equitty t0 ascertain the liability of the sure-
ties in the same suit in order that the
matter, should the administrator be unable
to pay, not be "... turned over to a court
of law, to renew the litigation with his
sureties." 19 L.Ed. at 262, Thus, almost
the same situation pertained in payne
wh|c|rt1 IS present here, but with opposite
result.

| see great danger in postponing the
ultimate apportioning of the damages to a
later day. ' As an example, a small"genera-
tor which deposited a few gallons of rela-
,t|\_/e|Y innocuous waste liqu'd at a site is
jointly and severally liable for the entire
cost of cleanup under this decision. And
with that | agree. If that %enerator were
readily available and solvent, however, the
government might well, and _probabl
would, proceed a?alnst him first in collect-
mgf its_judgment.  The vagaries of and
defays in his subsequent suit for contribu-

F.c.c., 395 U.S. 367, 380-82, 89 S.C«. 17«4, 1801-
02, 23 L.Ed.2d 371 (1969)),
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tion miqht result in needless financial dis-
aster. 1 do not see this as a desired or
even permissible result.

The statute involved, 42 U.S.C. 9613(f)(L),
Pr,owdes that "'[ajny person may seek con-
ribution from “any other person who_ is
liable or Po,ten,tlay llable " under section
9607(a) of this title during or following any
civil action under section 9606 of this title
or under section 9607(a) of this ftitle."
(Italics addeq) Thus, the Statute plainly pro-
vides that discretion with respect to contri-
bution. is not in the district court to consid-
er relief or not as the majority opinion
holds; rather, it is in the generator to seek
relief, for "any ?erson“ certainly includes
the ?enerators of the waste. So, since the
matter was brought before the district
court, that court hiad no discretion but to
decide the question.1 To repeat, the discre-
tion 15 in the party to make the claim, not
In the district court to defer decision.
While | agree that the claims may be as-
serted ina separate action, if they are
gss_eét%d in the main case they must be
ecided.

Section 9613(gf)(11]_|s entlreI¥ in accord
With payne, and 1 think we make a mistake
of n liftle consequence in deciding that the
district court has the discretion either to
decide the matter before it or to relegate
the parties to a separate Suit.

Not only do the statute and federal pro-
cedural lai require the course | have sug-
gested, | think that the interests of justice
as well a? éUdIC!a| economy are best served
by proceeding in that manner.

I. In the unlikely event that there was r.ot suffi-
cient evidence before the district court, it should
simply have required more evidence to be lak-

Joseph E. LIVELY, Plaintiff-Appellant,
V

Otis R. BOWEN, Seéretary, Department
of Health and Human Services,
Defendant-Appellee.

No. §7-3191.

United States Court of Appeals,
Fourth Circuit.

Submitted May 19, 1988,
Decided Sept. 13, 1988,

Social security disability claimant
sought award of attorney fees and ex-
penSes_under the Equal Access to Justice
Act. The United States District Court for
the Southern District of West Virginia,
Dennis R. Knap,o, Senior District Judge
summarily concludeq that Secretary “of
Health and Human Services was substan-
tially justified in opposm(t] claim, and claim-
ant appealed. The Court of Ap?eals, Har-
rison L. Winter, Chief Judge, held that; (1)
for purposes of award of ‘attorney fees 0
claimant under the EAJA, Secretary's pasi-
tion in case in which Secretary had denied
benefits hased on decision of second admin-
Istrative law Jud?e inconsistent with first
ALJ regarding claimant's abilities was not
substanitially “Justified, and. (2). although
Court of Appeals ‘would ordinarily remand
case in which district court hdad denied
award under the EAJA but failed to reveal
basis on. which it decided government offi-
cial's, litigation pogition was substantially

justified and require_district court to dis-

close its reasoning, Court of Appeals per-
ceived nothing in Tecord to constitute Sub-
stantial justification for the Secretary's po-
sition, and would accordingly direct that
award be made.

Reversed and remanded.

L Federal Courts <=80
Court of Appeals would review district
court'3 finding that litigation position of

en, or should on remand should my view have
prevailed.
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that caused the explosion, making the fire
difficult to extinguish.

In 1980, the Environmental Proection
A,gency (EPA) inspected the Bluff Road
site, Its investigation revealed that the
facility was, filled” well beyond its capacity
with “chemical waste, The number of
drums and the reckless manner in which
they were slacked _Precluded acoess to vari-
ous areas in the site. Many of the drums
observed were unlabeled, or cheir labels
had become unreadable from exposure,
rendering it |mB033|bIe to identify their
contents. The EPA concluded that the site
posed "a major fire hazard."

Later that year, the United States filed
suit under section 7003 of the Resource
Conservation and Recovery Act, 42 US.C.
§6973 against SCRDI, COCC, and Oscar
eidenberg. The complaint was filed be-
fore the December 11, 1980, effective date
of CERCLA, and it sought only injunctive
relief. Thereafter, the State of South Car-

olina intervened as a plaintiff in the pend-

ing action,

In the course of discovery, the govern-
ments identified a number of waste genera-
tors, including the generator defendants. in
this appeal, “that “had contracted with
SCRDI' for waste disposal. The govern-
ments notified £he generators that they
were potentially_responsible for the costs
of cIeanuP at ‘Bluft Road under section
107(a) of the newly-enacted CERCLA. As
a result of these contacts, the governments
executed individual settlemer”agreements
with twelve of the identified off-site pro-
ducers, The %enerator defendants, how-
ever, declined to settle.

Using funds received from the settle-
ments,“the governments contracted with
Triangle Resource Industries (TRI) to con-

4. The term "hazardous substance" is defined in
sectiou 101(14) of CERCLA. 42 US.CA
§ 9601(14) (West Supp.1987). The definitioi.
incorporates by reference the substances listed
as hazardous or toxic under the Clean Water
Act, 33 U.S.CA. 88 1317(a), 1321(b)(2)(a) (West
1986). the Clean Air Act. 42 U.S.C. § 7412(b), the
Resource Conservation and Recovery Act of
1976, 42 U.S.C.A. § 6921 (West 1983 & Supp.
1987), and the Toxic Substances Control Act, 15
U.S.C. § 2606. Section 102(a) of CERCLA also
authorizes EPA to list additional substances that
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duct a partial surface c.%nup at the site.
The contract required RAD Services, Inc., a
subsidiary of TRI, to remove 75% of the
drums found there and to keep a log of the
removed drums. RAD completed ts Bar-
tial cleanup operation in October 1982
The log it prepared documented that it had
removed containers and drums bearing the
labels or markings of each of the three
generator defendants.

. The EPA reinspected the site after the
first phase of the cleanup had been com-
pleted. The inspection revealed that closed
drums and containers labeled with the in-
signia of each_of the three_generator de-
fendants remained at the site. The EPA
also collected samples of surface water,
soil, and sediment from the site. Labo-
ratory tests of the samples disclosed that
several hazardous substances4 contr'ned in
the waste the _(t;enerator defendants had
s}glp ed to the site remained present at the
site.

Thereafter, South Carolina completed the
remaining 25% of the surface cleanup. It
used federal funds from the Hazardous
Substances Response Trust Fund (Super-
fund), 42 US.C. §963L as well as state
money from the South Carolina Hazardous
Wasté Contingency Fund, S.C.Code Ann,
§ 44-56-160, and “in-kind contribution of
gt_fgert',state funds to match the federal con-
ribution.

In 1982, the governments filed an ameng-
ed complaint, adding the three generator
defendants, and site-owner Harvey Hutchin-
son, and including claims under section
107ﬂa) of CERCLA against all of the non-
settmq defendants. "The governments al-
Ie_?ed hat the generator defendants and
site-owners weré jointly and severally lia-
ble under section” 107(a) for the costs ex-

"may present substantial danger to the public
health or welfare or the environment.Z 42 U.S.
C.A. § 9602(a) (West Supp.1987).

5. It is undisputed that hazardous substances of
the sort contained in each of the generator de-
fendants' waste materials were found at the site.
These substances included 1,I,1-Tri'.hloroeth-
ane, acetone, phenol, cresol (methyl phenol),
chlorophenol, and 2,4-dichlorophenol.
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tnes Inc. (t (hhe generator def endantselap
peal rom the drstrrct court's entry of sum-
mary Au dgment holding them liable to the
United States and the State of South Car-
olina (the governments) under section
107(a) of the omprehensive Environmental
Res onse omEensatron and Lrabrlrt Act

980 (CERCLA). 42 USC m@
{West Supp.1987). The court determrne
hat the defendants were_liable jointly and

severally for $1,813,624 in response “costs

accrued from the partial removal of hazard-

ous waste from a disposal facility located
near Columbia, South Carolina. he court
declined, however, to assess preju ngent
interest against the defendants.

firm the district court's liability. holdings,
hut we vacate and remand for re".onsidera-
tion its denial of prejudgment interest.

In 1972, Serdenberg and - Hutchinson
leased a four-acre_tract’of land they owned

to the Columbia Organic Chemical” Compa-

}/(COCC) a South Carolina chemical man-
actunng C0 Bnoratron The property, lo-
cated alon f Road near Columbia,
South Carolina, consisted of a small ware-
house and surrounding areas. The lease
was verbal, on a month-to-month basis, and
according to the Site-owners’ deposition tes-
timony, Was executed for the sole purpose
of allowing COCC to store raw materials
and finished products in the warehouse,
Serdenberg and Hutchrnson received
monthly |ease Ba%mentso $200, which in-
creased to $35

In the mid- 19705 COCC expanded its
business to include the brokering and recy-
cling of chemical waste generatéd by third
parfies. It used the BIuff Road srte 8. a
waste storage and disposal facility for its
new operations.
pals incorporated South Carolina Recyclrng
and Disposal Inc. (SCRDI), for the puirpose

1. Originally a named generator defendant in
this case, Aquair Corporation has entered into a
settlement agreement with the plaintiffs.

2. The federal instrumentalities that contracted

with SCRDI included the Environmental Protec-

tion Agency, the Army, the Air Force, and the
Center for Disease Control. The South Carolina
Department of Health and Environmental Con-

In 1976, COCC’s princi-
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of assumrng COCC's waste-handling busi-
ness and the site-owners began accepting
lease payments from SCRDI.

SCRDI contracted wrth numerous off-
srte Wwaste (eroducers or the transport, re-
cycling, and disposal of chemical and other
Waste.  Among these producers were agen-
cies of the federal government and South
Carolina,{ and various private entities in-
clyd rng the three generator defendants in
this lifigation. Although SCRDI operated
other Isposal sites, rt deposited much of
the waste It received at the Bluff Road
facility. The waste stored at Bluff Road
contained manY chemical substances that
federal law defines as "hazardous."

Between 1976 and 1980, SCRDI haphaz
ardIy de J)osrted more than 7,000 fifty-five
?a lon “drums_of chemical waste on the
our-acre Bluff Road site. It placed waste
laden drums and containers wherever there
Was space often without pallets to protect
them from the damp ground. It stacked
drums on top of one another without re-
gard to the chemical compatibility of their
contents. It maintained no documented
safet¥ procedures and kept no inventory of
the stored chemicals. Over time many of
the drums rusted, rotted, and otherwise
deteriorated. ~ Hazardous  substances
leaked from the decaying drums and oozed
into the ground. Thé stbstances commin-
gled with rncomﬁatrble chemicals that had
escaped from other containers, generating
noxious fumes, fires, and explogions.

On October 26, 1977, a toxic cloud
formed when chemicals Ieakrn? from rust-
ed drums reacted with rainwater. Twelve
responding_ firemen were hospitalized.3
Again, on'July 24, 1979, an explosion and
fire resulted” when chemicals stored in
glass jars leaked onto drums containing
incompatible substances,  SCRDI'S site
manager could not identify the substances

trol also contracted with SCRDI for waste dis-
posal.

3. This incident sparked substantial publicity,
and the site-owners concede that as of June
1977 they were aware of hazardous waste dis-
posal activities taking place on their Bluff Road

property.
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INTERPRETIVE NOTES AND DECISIONS

There was no substantial evidence that EPA
regulations exempting certain totally enclosed
uses of ﬁolychlonnated blphenﬁls (PC”s), would
insure that” any exposure of human beings or
environment 10 PCBs would be insignificant,
pursuant io 15 USCS §2605(e)(2?1(CJ, where,
under current regulations, agency had no idea
which PCB uses were intact or nonleaking, nor
did agency have any procedures for inspection or
even ‘self-reporting” of leaks or other forms of
contamination. Environmental Defense Fund,
Inc. v Environmental Protection Agenc 51980)
205 App DC 139. 636 F2d 1267, 10°ELR 20972.

Mandate of 15 USCS 8§ 2605(¢) re%mres EPA
to regulate all levels polychlorinate _blphenrl
(PCB); there was no substantial evidence fo
suPport agency's decision to establish regulatory
cutolT of permissible concentrations of PCBs at
50 ppm. §2605{(e) being intended to regulate
Pomt sources of contamination, where agency
ound that any release of PCBs into environment
would have adverse effects, and agency's arbi-
trary concentration limit, aimed at exempting
ambient levels of PCBs. would still permit some
industrial source of contamination. Environmen-
tal Defense Fund, Inc. v Environmental Protec-

§2606. Imminent hazards

tion A%encel (19807) 205 App DC 139, 636 F2d
1267, T0ELR 20972.

EPA properly applied 15 USCS §2605(c)(1)
criteria in making unreasonable risk detcrmma-
tions under 15 USCS §2605(e)12)$§),_reg%ardlrgxg
regulations governmg use of polychlorinated b
phenyls (PCBs), where although Scientific knowi-
edge of risk was incomplete, agency set forth
specific. policy _considerations €éxplaining final
requlations. Environmental Defense Fund: Inc, v
Environmental Protection _ Agency (19802 205
Apr DC 139, 636 F2d 1267, 10 ELR 20972.

oxic Substances Control Act (15 USCS
§8 2601 et seq.) does not preclude EPA from
using §2605(c(i(1_) criteria in makln% * Unreason-
able™nsk determinations” under § 2605(e). Envi-
ronmental Defense Fund. Inc. v Environmental
Protection Agenc, gl980) 205 App DC 139, 636
Fad 1267, 10ELR 20972.

Toxic Substances Control Act (15 USCS
§2601 et seq.) vests exclusive jurisdiction over
any attempt to secure pre-enforcement_judicial
review of rule promulgated under 15 USCS

2605 in Courts of Appeals, and District Courts
thereby lack jurisdiction over such subject mat-
ter. Dow Chemical Co. v Costle (1980, DC Del)
484 F Supp 101,

(@) Actions authorized and required. (1) The Administrator may commence
a civil action in an appropriate district court of the United States—
(A) for seizure of an imminently hazardous chemical substance or
mixture or any article containing su';h a substance or mixture,
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15 USCS § 2606

Substances Control

To*,c

®) fTred “ss authorized by subsection (b)) against any person who
manufactures, processes, distributes in commerce, or uses, or disposes
Of, an imminently hazardous chemical substance or mixture or any
arficle containing such a substance or mixture, or
(©) for both such seizure and relief.
\ aul action may be commenced under this paragraph notwithstanding
Ire existence of a rule under section 4, 5, or 6 [15 USCS &32603-2605]
or an order under section 5 [15 USCS &604], and notwithstanding the
pendency of any adninistrative or judicial proceeding under any provi—
sion of this Act [15 USCS &2601 et sx1.].
S If ihe Administrator has not made a rule under section 6(@) [15
S 8605(@)] imediately effective (as authorized by subsection
6(d)(2)(A)(|) [15 USCS EBA@QAM)]) with respect  an immi—
retly hazardous chemical substance or mixture, the Administrator shell
commence in a district court of the United States with respect to such
substance or mixture or article containing such substance or mixture a
oMl action described iIn subparagraph (A), (B), or (C) of paragraph (D).

© Relief authorized. (@) The district court of the United States in which

an action under subsection (@) s brought small have jurisdiction to grant
such temporary or permanent relief as may be necessary to protect
health or the environment from the unreasonable risk associated with
the chemical substance, mixture, or article involved in such action.

@ In the case of an action under subsection (@) brought against a
person who manufactures, processes, or distributes in commerce a
chemical substance or mixture or an article containing a chemical
substance or mixture, the reliefauthorized by paragraph (0) may include
the issuance of a mandatory order requiring (A) in the case of purchas—
ers of such substance, mixture, or article known t the defendant,
rotification to such purchasers of the risk associated with it (B) public
notice of yich nsk; (C) recll; (D) the replacement or repurchase of such
substance, mixture, or articke; or (E) any combination of the actions
described in the preceding clauses.

@ In the case of an action under subsection (@) against a chemhal

substance, mixture, or articke, such substance, mixture, or article may ;

proceeded against by process of likel for its seizure and condemnation.
Proceedings In such an action sall conform as nearly as possible t©
proceedings In rem in adniralty.

© Venue and consolidation. (1)(A) An action unde, subsection (@) against

a person who manufactures, processes, or distributes a chemical
substance or mixture or an article containing a chemical substance or
mixture may be brought in the United States District Court for the
District of Columbia or for any judicial district in which any of the
defendants is found, resices, or transacts business; and process in such
an action may be served on a defendant in any other district in which
such defendant resides or may be found. An action under subsection
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(@ against a chemical substance, mixture, or article may be brought
in any United States district court within the jurisdiction of which tre
Substance, mixture, or article s found.
(B) In determining the judicial district in which an action may be
brought under subsection (@) In Instances In which such action may
be brought in more than one judicial district, the Administrator dull
take IMto account the convenience of the parties.
(C) Subpeonas [Subpoenas] requiring attendance of witnesses in an
action brought under subsection (@) may be served iIn any judicial
district.
(@ Whenever proceedings under subsection (@) involving identical chem—
ial substances, mixtures, or articles are pending in courts in two or
more judicial dlstncts ﬂ1ey gall be consolidated for trial by order of
any such court upon application reasonably made by any party n
Interest, upon notice to all parties in interest.
(@) Action under 15 USCS &605. Where appropriate, concurrently with
the filirg of an action under subsection (@) or as soon thereafter as may be
practicable, the Administrator sell initiate a proceeding for the promulga—
tion of a rule under section 6(a) [15 USCS 2605(a)].-
© Representation. Notwithstanding any other provision of law, in any
action under subsection @), the Administrator may direct attomeys of the
Environmental Protection Agency to appear and represent the Administra—
tor in such an action.
(0 Definition. For the purposes of subsection @, the term “fmminently
hazardous chemical substance or mixture””means a chemical substance or
mixture which presents an imminent and unreasonable risk of serious or
widespread injury to health or the environment. Such a risk to health or
the environment sall be considered imminent if it s shown that the
manufacture, processing, distribution in commerce, use, or disposal of the
chemical substance or mixture, or that any combination of such activities,
i likely to result in such injury to health or the environment before a firel
rule under section 6 [15 USCS &2605] can protect against such nsk
(Oct. 1, 1976, P. L. 94469, &7, 90 Stat. 2026.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes: _
The brackéted word Subpoenas is inserted in subsec. (c)(L)(C) to
reflect the probable intent of Congress.

Effective date of section:
Section 31 of Act Oct. 11, 1976, which l%ggears as 1 SCS 82601
note, provide:" that this section shall take effect on Jan. 'L 7

CROSS REFERENCES

IS 0in 15 USCS 88 2603-2605, 2607, 2608, 2611, 2612,
42 USCS 889601, 9606.
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Pollution Prevention 33 USCS §1321

numbering, or.as provided for by international agreement to which the
United States is a party.

(b) Congressional declaration of policy ugainst discharges of oil or hazard-

ous Substances; designation of hazardous substances; study of hlrt;_her

standard of care incentives and report to Congress; liability; penalties;

civil actions: penalty limitations, separate offenses, jurisdiction, mitigu-
tion of damages and costs, recovery of removal costs and alternative
remedies, (1) "The Congress hereby declares that it is the policy of the

United States that there should be no discharges of oil or hazardous

substances into_ or upon the navigable waters of the United States,

adjoining shorelines, or into_or upon the waters of the contiquous zone,
or’in connection with activities under the Outer Continental Shelf Lands

Act or the Deepwater Port Act of 1074, or which may affect natural

resources belpngln? to, appertaining to, or under the exClusive manage-

ment authority” of the United States Amcludm resources under the

Fishery Conservation and Management Act of 1976). _

(2)(A) The Administrator shall develop, promulgate, and revise as may
be appropriate, regulations. designating as hazardous substances, other
than oil "as definéd in this section, “such_ elements and compounds
which, when discharged in any quantity into or upon the navigable
waters of the United” States of -djoining shorelings or the waters of
the c_ontlguous zone or in connection_with activities under the Outer
Continental Shelf Lands Act or the Deepwater Port Act of 1974, or
which may affect na ural resources belonging to, appertaining to, or
under the exclusive manaﬁement authority of the United States
mcludlmi; resources unchr the Fishery Consérvation and Management

ct of 1976), present an imminent” and substantial danger to the
public health” or welfare, including, but not limited to, fish, shellfish,
wildlife, shorelines, and beaches. =
(B) The Administrator shall within 18 months after the date of
enactment of this éaaragraph,,conduct a study and report to the
Congress on methods, mechanisms, and procedures to create incen-
tives to achieve a higher standard of care in all aspects of the
management and movément of hazardous substances on the part of
owners, operators, or persons.in charge of onshore facilities, offshore
facilities, or vessels. The Administrator shall include in such study (1
limits of ||ab|||ty,,F2) liability for third g)arty damages, (3) pena' ies
and fees, (4) spill prevention plans, (5) current “practices in the
Insurance and banking industries, and (6) whether the penalty enacted
in_subclause (bl of clause (iii) of subparagraph (B)p of subsection
(b])(Z) of section 3i L of Public’ Law 92-500 should be enacted.

3) The discharge of oil or_hazardous substances F\I) into or upon the

navigable waters of the United States, adjoining_shorelines, or into or

upon. the waters of the contiguous zone, or %n) inconnection with
activities under the Outer Continental Shelf Lands Act or the Deepwater

Port Act of 1974, or which may affect natural resources belonging to,
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Pollution Prevention

Regulation providing for grant of variance

from “1977 effluent limitations “applicable to dis-

clhar?e of heat from steam_electric generaiing
ant, : .

ﬁical and engineering factors, exclusive of cost,
may be considered in granting or denym vari-
ance, s ]]nduly restrictive and would be el
aside; 1977 stanid trds and subsequent new source
limitations were not intended to be applied any
flexibly than 198) requirements thus, upon re-
consideration, EPA should come forward with
meaningful variance clause applicable to, existing
as well as new sources, takm? into consideration
at least statutory factors set out in 3) USCS
8§ 1311(c), [314(bKI)(il) and IJIO}thXU Af'
Ealaalc?slg? Power Co v Tram (1976. CA-l) 545

>14 Grace period )

It is not clear whether Congress intended to
e(iuate effluent limitations™ asused in 33 USCS
81111 and defined in 33 USCS ?,1362,, with
"standard of performance” as defined in 33
US ?1316, nor is it clear intent of Congress
with reference to applicability of grace period to
plants construction of which”hegan after passage
of Act in 1972 and before promulgation of
requlations in 1974, however, except for such
situations as are later determined to be within 33
USCS § 1316 grace period, plants which go on
line between passage of Act and 1983 are subject
to 1983 limitations, E L Du Pont de Nemours
& Co. v Train (1976, CA4) 541 F2d 1018, aTd
in part and revd in pan on other grounds 430
US 112, 51 L Ed 2d 204, 97 S Ct 965.

It is inferable from Congress' special Ireatment
of new sources that it “determined to afford
grotectlon of limited kind to new Sources, under
3 USCS § 1316 Prow.-ons permitting standards
of performance for new point sources to be

which regulation ptovidet that only tech-

33 USCS § 1317

revited [rom time to nmc. but providing more
vinngeni standard of performance may "ot be
impoved on individual ‘source for 10 years after
completion of construction or until facth i
lully” depreciated or amortized, but not to extend
same_protection lo envting_sources or to tesinit
effectiveness of )) USCS '§ 1317 standards even
upon new sources. Inland Steel Co v Environ-
%e]ntal Protection Agency (1478, t'AT7) 574 t-2

33 USCS § 1316 provision providing (hut new
sources meeting all ‘applicable viandards of per-
formance at time of construction do nol have to
meet any more virtngeni_ standard of perfor-
mance during. specific "period of lime docs nol
shield qualifying sources from more str!n%en,t
performance “ standards vei hy sta> which is
J[\)/,.umed adminisirauon of National Pollutant

|schar§qe Elimination Sysicm 6program under 33
USCS §'1342 L'SEPA GCO 76-22

15. \{iolations by new source .

Variances for individual Fl)lants are not ,L>erm||>
ted under 33 USCS 8§ 1316, which uuihnnzes
Administrator of  Environmental  Protection
Agency to promulgate regulations establishing
standards for control of discharge of pollutants
by new sources of water polluting discharges. E.
. Du Pont de Nemours A Co."v Train™(1977)
430 US 112. 51 L Ed 2d 204. 97 S CI 965.

Since regulations entitied "Ocean DumBmg’
were EX?|ICI’[|y issued pursuant to 33 USCS
81311 et seq. and 33 USCS §1343, and not
under 33 USCS 8§ 1316(e) allegations that requla-
tions have heen violated do not alleﬂe violation
of ansy §oortlon of §1316 so as to fall within 33
USCS § 1365's walver of 60-day notice require-
ment, Save Our Sound Fisheries Asso. v Calla-
way (1977. DC RI) 429 F Supp 1136.

§ 1317. luxiT and pretreatment effluent standards

@ Toxic pollutant It revision; hearing; promulgation of standards;
effective date; consultation. (1) On and after the date of enactment of
the Clean Water Act ¢¢ 1977 [emacted Dec. 27, 1977], the list of toxic
pollutants or combination of pollutants subject 1o this Act dall consist
of those toxic pollutants listed in table 1 of Committee Print Numbered
95-30 of the Committee on Public Works and Transportation of the
House of Representatives, and the Adninistrator sall publish, not later
than the thirtieth day after the date of enactment of the Clean Water
Act of 1977 [emacted Dec. 27, 1977], that Ist From time to time
thereafter, the Administrator may revise such It and the Administrator
IS authorized  add t or remove from such list any pollutait. The
Administrator in publishing any revised I, including the addition or
removal of any pollutant from such Iist, sell take Into account toxicity
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of the pollutat, its persistence, degradebility, the usual or potential
presence of the affected organisms In any waters, the importance of the
affected organisms, and the nature and extent of the effect of the toxic
pollutant on such organisms. <» determination of the Administrator
under this paragraph sell be firal except that if. on judicial review,
such determination was based on arbitrary and capricious action of the
Adninistrator, the Adninistrator shall make a redetermination
(@ Each toxic pollutant listd in accordance with paragraph (1) of this
subsection dall be supject to efflunt limitations resulting from the
application of the best available technology economically achievable for
the goplicable category or class of point sources established in accor—
dance with sections 301(b)(2)(A) and 304(b)(2) of this Act [3 USCS
|BI3UDO)A), 1314(0)()]- The Administrator, in his discretion, may
publish in the Federal Register a proposed effluent standard (whlch may
include a prohibition) establishing requirerents for a toxic pollutant
which, ifan efflleit limitation & applicable to a class or category of
point sources, sall be gpplicable t such category or class only i1f such
standard 1mposes more stringent requirements. Such published efflut
standard (or prohibition) dell take iInto account the toxicity of the
pollutani, 1ts persistence, degradsbility, the usual or potential presence of
the affected organisms in any waters, the importance of the affecteu
organisms and the nature and extent of the effect of the toxic pollutant
on such organisms, and the extent t which effective control s being or
may be achieved under other regulatory authority. The Administrator
sell allow a period of not less than sixty days folloving publication of
any such proposed effluent standard (or prohibition) for written com—
ment by interested persons on such proposed standard. In addition, if
wrthin thirty days of publication of any such proposed effluent standard
(or prohibition) any inmterested person so requests, the Administrator
dall hold a public hearing In connection therewith. Such a public
hearing sell provide an opportunity for oral and written presemtations,
such cross-examination as the Administrator determines Is appropriate
on disputed 1ssues of material fect, and the transcription of a verbatim
record which sall be available to the pblic. After consideration of such
comments and any information and material presented at any public
hearing held on such proposed standard or prohibition, the Administra—
tor shall promulgate such standard (or prohibition) with such modifica—
tion as the Administrator finds are justsfied Such promulgation by the
Administrator sall be made- within two hundred and seventy days after
publication of proposed standard (or prohibition). Such standard (or
prohibition) sall be firel except that if, on judicial review, such
standard was not based on substantial evidence, the Administrator dell
promulgate a revised standard. Effluent limitations shall be establised
In accordance with sectios 301(by(@(®) and 3)4(b)(2) [33 USCS
&13110)AA), 13140)(2)] for every toxic pollutant referred t© iIn
table 1 of Committee Print Numbered 95-30 of the Committee on Public
Works and Transportation of the House of Representatives as soon as
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Pollution Prevention 33 USCS §1317

practicable after the date of enactment of the Clean Water Act of 1977
[eracted Dec. 27, 1977], but no later than July 1, 1980. Such effluet
limitations or effluent standards (or prohibitions) shall be established for
every other toxic pollutant listed under paragraph (1) of this subsection
as soon a? practicable after it sso listel.

(@ Each such effluait standard (or prohibition) shall be reviewed and, if
appropriate, revised at lesst every three years.

(@ Any effluett standard promulgated under this section sall be at that
leel which the Administrator determines provides an ample margin of
sfety.

(®) When proposing or promulgating any effluent standard (or prohibi—
tion) under this section, the Administrator sall designate the category
or categories of sources t which the effluent standard (or prohibition)
gull aply. Any disposal of dredged material may be included in such a
category of sources after consultation with the Secretary of the Army.

©®) Any effllett standard (or prohibition) established pursuant to this
section gall take effect on such date or dates as specified in the order
promulgating such standard, but in no cae, more than one year from
the date of such promulgation. If the Administrate, determines that
compliance within one year from the date of promulgation is technologi—
cally infessible for a category of sources, the Administrator may estab—
lish the effective date of the effler.i standard (or prohibition) for such
category at the earliest date upon which compliance can be fessibly
attained by sources within such category, but in no event more than
three years after the date of such promulgation.

(7)) Prior t publishing any regulations pursuant t this section the
Administrator dull, to the maximum extent practicable within the time
provided, consult with appropriate advisory comittees, States, indepen—
dent experts, and Federal departments and agencies.

(© Pretreatment standards; hearing; promulgation; compliance period;

revision; goplication t State and local laws. (1) The Administrator
dll, within one hundred and eighty days after the date of enactment of
this title [enacted Oct. 18, 1972] and from time t time thereafter,
publish proposed regulations establishing pretreatment standards for
introduction of pollutants into treatment works (es defined iIn section
212 of this Act [33 USCS &1292]) which are publicly owned for those
pollutants which are determined not to be susoeptible to treatment by
such treatment works or which would interfere with the operation of
such treatment works. Not later than ninety days after such publication,
and atier opportunity for public hearing, the Administrator sall pro—
mulgate such pretreatment standards. Pretreatment standards under this
subsection sall specify a time for compliance not to exceed three years
from the date of promulgation and shall be established to prevent the
discharge of any pollutant through treatment works (as defined iIn
section 212 of this Act [33 USCS &1292]) which are publicly owned,
which polhuant interferes with, passes through, or otherwise I Incom-
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agencies In accordance with sbtitle D of this Act [42 USCS &%l &

s57.] other than section 4008(a)(2) or 4009 (42 USCS &98(a)(2) or 6949]

(Cct. 20, 196, P. L. 83-272, Title 1l, Sititle B, 007 [2006], as added

Oct. 21, 1976, P. L. 94-580, &2, 90 Stat. 2805; Oct. 15, 1930, P. L. 96-463

§t(a) 94 St 2055; Oct. 21, 1980, P. L. %6482, &%, 31(3), 94 Stat~
, 2382.)

HISTORY; ANCILLARY LaWS AND DIRECTIVES

Explanator){ notes.
The bracketed comma is inserted in subsec. (a) to reflect the probable
Intent ot Congress.

A
et Qc in_subs
¢ 1%78" and. inserted * %7 , ﬂo, 00
30, 980 80000 000 for the fisc
and $80000b0 or the fisca

fgsbssec arqg e rg% 6. ? ).

hsec é? deleted "apd” followi nq
frth |sca ear en Bg e(gttem
aI year. end |n Septem

ar ‘ending September 30, 1982 |n
000 per fiscal years, whichever 1S

@ oo

$ﬁd63lgntatlon Iy §2006 of Act Oct. 20, 1 L. 89-272,
s section ormer

adéed ch 21, y 8 §2 90" Stat, 2%8 sr?esgnate
§0%%070 such Act by Act Oc 5, 1980, P. L. 96-463, §4(a

Transfer of functions:

For transfer of certaln enforcement functions of Admlnlstrator or other
|C|a| of the Environmental Protection A e8c¥ under 4 %
et Seq. | 8 to Federal | nsPector Office of Fedetal Ins ect ort e

ation System, see 42 USCS 369 3 note.

as a Natural Gas Transpor

HAZARDOUS WASTE MANAGEMENT

CROSS REFERENCES
This subchapter is referred to in 42 USCS 88 2022, 6916, 6948, 6972,

86921. Identification and listing of hazardous waste

(@ Criteria for identification or listing. Not later than elghteen months
after the date of the enactment of this Act [enacted Oct. 1976], tre
Administrator dell, after notice and opportunity for public hearlng and
after consultation with appropriate Federal and State agencies, develop and
promnulgate criteria for identifying the characteristics of hazardous veste,
and for listing hazardous weste, which should be subject to the provisions
of this sbtitle [42 USCS &H921 et s.], taking into account todcity,
persistence, and degradebility in rature, potential for accumulation
tisse, and other related factors such as flamebility, corrosiveness, and
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other hazardous darecteristics. Such oriteria shall be k*vised from time to

time as may be appropriate.

©® ldentification and listirg. (1) Not later than eighteen months after the
date of enactment of this section [enacted Oct. 21, 1976], and after
notice and opportunity for public hearing, the Administrator dall
pronulgate ,egulations identifying the duaracteristics of hazardous
weste, and listing particular hazardous wastes (within the meaning of
section 1004(5) [42 USCS &9B(B)]), which dull be sibject to the
provisions of this sbtitle [42 USCS &H921 et s.]- Such regulations
gall be based on the ateria promulgated under subsection (@) and shell
be revised from time to time thereafter as may be appropriate.
@A) Notwithstanding the provisions of paragraph (D) of this subsec—

i, drilling fluics, produced waters, and other wastes associated with
the exploration, development, or production of crude all or natural
gas or geothermal energy shall be subject only to existing State or
Federal regulatory programs in lieu of sustitle C [42 USCS &%921 et
5] uttil at lesst 24 months after the date of enactment of the Solid
Waste Disposal Act Amendments of 1980 [enacted Oct. 21, 1980] and
after promulgation of the regulations iIn accordance with subpara—
graphs (B) and (C) of this paragraph. It is the sense of the Congress
that such State or Federal programs should include, for waste
disposal sites which are to be cloe.”, provisions requiring at lesst the
following:
() The idetification through surveying, platting, or other mea—
aures, together with recordation of such information on the public
record, so as to assure that the location where such wastes are
disposed of can be located in the future; except however, that no
such surveying, platting, or other measure identifying the location
of a disposal site for drilling fluids and associated wastes sell be
required If the distance from the disposal site to the surveyed or
platted location t the associated well s less than two hundred
lireal fet; and
@) A chemical and physical analysis of a produced water and a
composition of a drilling fluid suspected to contain a hazardous
material, with such information to be acquired prior t closure and
1o be placed on the public record.
(B) Not later than six months after completion and submission of the
study required by section 8002(m) of this Act [42 USCS &982(m)],
the Administrator dull, after public hearings and opportunity for
comment, determine erther t promulgate regulations under this
sbtitle [42 USCS &$H921 et s5q.] for drilling fluids, produced vaters,
and other wastes associated with the exploration, development, or
production of crude ol or natural gas or geothermal energy or that
such regulations are unwarranted. The Administrator shell publish his
decision in the Federal Register accompanied by an explanation and
Justification of the reasons for it In making the decision under this
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paragraph, the Administrator shall utilize the information developed
or accumulated pursuant to the study required under section 8002(m)
[42 USCS §6982(m)].

(C) The Administrator shall transmit his decision, along with any
regulations, if necessary, to both Houses of Congress. Such regula-
tions shall take effect only when authorized by Act of Congress.

(3)(A) Notwithstanding the provisions of paragraph (1) of this subsec-

tion, each waste listed below shall, except as provided in subpara-

graph (B) of this paragraph, be subject only to regulation under other

applicable provisions of Federal or State law in lieu of this subtitle [42

USCS 886921 et seq.) until at least six months after the date of

submission of the applicable study required to be conducted under

subsection (0. (n), (o), or (p) of section 8002 of this Act [42 USCS

§6982(0, (n), (o), or (p)] and after promulgation of regulations in

accordance with subparagraph (C) of this paragraph:

(i) Fly ash waste, bottom ash waste, slag waste, and flue gas

emission control waste generated primarily from the combustion of

coal or other fossil fuels.

(if) Solid waste from the extraction, beneficiation, and processing of

ores and minerals, including phosphate rock and overburden from

the mining of uranium ore.

(iii) Cement kiln dust waste.

(B)(1i) Owner* and operators of disposal sites for wastes listed in
subparagraph (A) may oe required by the Administrator, through
regulations prescribed under authority of section 2002 of this Act
[42 USCS §6912]—

(1) as to disposal sites for such wastes which are to be closed, to
identify the locations of such sites through surveying, platting, or
other measures, together with recordation of such information
on the public record, to assure that the locations where such
wastes are disposed of are known and can be located in the
future, anu

(I1) to provide chemical and physical analysis and composition
of such wastes, based on available information, to be placed on
the public record.

(i) In conducting any study under subsection (0, (n), (0), or (p),
of section 8002 of this Act [42 USCS §6982(f), (n), (o), or (p)].
any officer, employee, or authorized representative of the Envi-
ronmental Protection Agency, duly designated by the Adminis-
trator, is authorized, at reasonable times and as reasonably
necessary for the purposes of such study, to enter any establish-
ment where any waste subject to such study is generated, stored,
treated, disposed of, or transported from; to inspect, take sam-
ples, and conduct monitoring and testing; and to have access to
and copy records relating to such waste. Each such inspection
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Solid Wastl Disposal

dall be commenced and completed with reasonable promptness.
If the officer, employee, or authorized representative ootains any
samples prior to leaving the premises, he dall give to the owner,
operator, or agent in charge a receipt describing the sample
obtained and 1f requested a portion of each such sample equal In
volume or weight to the portion retained. Ifany analysiv ismade
of such samples, or monitoring and testing performed, u copy of
the results dall be fumished promptly »n the owner, operator, or
agent in charge.
dn Any records, reports, or information obtained from any
person under subclause (1) sall be available to the public, except
that upon a showing satisfactory to the Administrator by any
person that records, reports, or information, or particular part
thereof, © which the Administrator has access under this sub—
paragraph ifmade public, would divulge information entitled to
protection under section 1905 of titke 18 of the United Slates
Code [18 USCS &l1905], the Administrator sall consider such
information or particular portion thereof confidential in accor—
dance with the purposes of that section, except that such record,
rgort, document, or information may be disclosed to other
officxs, employees, or authorized representatives of the United
States concerned with carrying out this Act [42 USCS &H901 et
59.]- Any person not subject to the provisions of section 1905 of
tite 18 of the United States Code [18 USCS &l1905] who
knowingly and wilHully diwlges or discloses any information
entitled to protection under this subparagraph dull, upon con—
viction, be subject t a fire of not more than $5,000 or to
imprisonment not to exceed one year, or both.
(i) The Administrator may prescribe regulations, under the au—
thority of this Act [42 USCS &901 et 5., to prevent radiation
exposure which presents an unreasonable risk to human health
from the use In construction or land reclamation (with or without
revegetation) of (I) solid waste from the extraction, bereficiation,
and processing of phosphate rock or (II) overburden from the
mining of uranium ore.
(Iv) Whenever on the besis of any information the Administrator
determines that any person s in violation of any requirement of
this subparagraph, the Administrator dall give notice to the
violator of his failure to comply with such requirement. If such
violation extends beyond the thirtieth day after the Administrator 3
notification, the Administrator may issle an order requiring com—
pliance within a specified time period or the Administrator may
commence a cimMl action in the United States district court in the
district in which the violation occurred for appropriate relief,
including a temporary or permanent injunction.
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(© Not later than six months alter the date of submission of the
applicable study required to be conducted under subsection (@), (h)
©), or (p), of section 8002 of this Act [42 USCS &932(0- (n), (o), or
(), the Administrator gell, after public hearings and opportunity
for comment, either determine to promulgate regulations under this
abtitle [42 USCS &H921 et s53.] for each waste listed in subpara—
graph (A) of this paragraph or determine that such regulations are
umarranted. The Administrator sall publish his determination,
which gall be based on information developed or accumulated
pursuant to such study, public hearings, and comment, in the Federal
Register accompanied by an explanation a."d justification of the
reasons for it

(© Petation by State Governor. At any time after the date eighteen months
after the enactment of this titke [enacted Oct. 21, 19/6], the Governor of
any State may petition the Administrator to identify or lista material as a
hazardous weste. The Administrator sall act upon such petition within
ninety days following his receipt thereof and shall notify the Governor of
such action. If the Administrator denies such petition, brcause of firarcial
considerations, in providing such notice to the Governor he snall include a
statement conceming such considerations.

(Oct. 20, 1965, P. L. 89-272, Title ||, Sustitle C, 001, as added Oct. 21,
1976, P. L. 94580, &, 90 Stat. 2806; Oct. 21, 1980, P. L. 96482, &, A

St 23%.)
HISTORY: ANCILLARY LAWS AND DIRECTIVES

Amendments; _ _
1980. Act Oct 21, 1980, in subsec. (b), inserted “(1)". and added

paras. (2) and (3).

Transfer of functlons

Fﬁgr transf er o certain enforcement functions of Admmlsérator or other
official of the Environmental Protection A enc¥ under 42 USCS

2?601 et seq. to Federal InsPector Office of Fedetal Inspector for the
aska Natural Gas Transportation System, see 42 USCS §6903 note,

CODE OF FEDERAL REGULATIONS

General rant reagoulatlons and 3nrocedures 40 CFR Part 30.

u agreﬁ ents
and demonstratlon grants, 40 CFR Part 40.

CROSS REFERENCES
This section is referred to in 42 USCS §6930.
RESEARCH GUIDE

Resedrc

Am Jur; _
61A Am Jur 2d, Pollution Control 8§83, 247, 248, 253.
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September 30 1982, $70 000,000 forthe |scal gyear endln(?os%ntember 30, 198J, $80,000,000
for the fiscal year ending Septemb er for the fiscal year ending
September 30, 1987, and $80,000,000 for the fiscal year 1988 for *and $80,000,000 for the

ﬂscal year ending September 30. 1982": and added Subsecs, (¢) and (f).

Office of Ombudsman
nJ Establishment; Functions. The Administrator shall establish an Office of Ombudsman, to
* directed by an Ombudsman. It shall be the function of the Office of Ombudsman to
~eive individual complaints, grievances, requests for information submitted by any person
Al(h respect to any program or requirement under this Act [42 USCS 88 6901 et seq,].
(b) Authority to render assistance. The Ombudsman shall render assistance with respect to
(,e complaints, grievances, and requests submitted to the Office of Ombudsman, and shall
make appropriate recommendations to the Administrator.
(c) Effect on procedures for grievances, appeals, or administrative matters. The establishment
Of the Office of Ombudsman shall not affect any procedures for grievances, appeals, or
administrative matters in any other provision of this Act [42 USCS 886901 et seq.], any
other provision of law, or any Federal regulation.
(d) Termination. The Office of the Ombudsman shall cease to exist 4 years after the date of
tnactment of the Hazardous and Solid Waste Amendments of 1984 [enacted Nov. 8. 1984].
(Oct. 20, 1965, P. L. 89-272, Title II, Subtitle B. § 2008, as added Nov. 8, 1984, P. L. 98-616,
Title I, § 103(a), 98 Stat. 3225.)

§6921. Identification and listing of hazardous waste

(a) [Unchanged]

(b) ldentification and listing. (1) Not later than eighteen months after the date of enactment
of this section [enacted Oct. 21, 1976], and after notice and opportunity for public
hearing, the Administrator shall promulgate regulations identifying the characteristics of
hazardous waste, and listing particular hazardous wastes (within the meaning of section
1004(5) [42 USCS §6903(5)]), which shall be subject to the provisions of this subtitle [42
USCS 88 6921 et seq.]. Such regulations shall be based on the criteria promulgated under
subsection (a) and shall be revised from time to time thereafter as may be appropriate.
The Administrator, in cooperation with the Agency for Toxic Substances and Disease
Registry and the National Toxicology Program, shall also identify or list those hazardous
wastes which shall be subject to the provisions of this subtitle [42 USCS 8§ 6921 et seq.]
solely because of the presence in such wastes of certain constituents (such as identified
carcinogen”, mutagens, or teratagens) at levels in excess of levels which endanger human
health.

(2) [Unchanged]

(c) [Unchanged]

(d) Small quantity generator waste. (1) By March 31, 1986, the Administrator shall
promulgate standards under sections 3002, 3003, and 3004 [42 USCS 88 6922-6924] for
hazardous waste generated by a generator in a total quantity of hazardous waste greater
than one hundred kilograms but less than one thousand kilograms during a calendar
month.

(2) The standards referred to in paragraph (1), including standards applicable to the
legitimate use, reuse, recycling, and reclamation of such wastes, may vary from the
standards applicable to hazardous waste generated by larger quantity generators, but such
standards shall be sufficient to protect human health and the environment.
(3) Not later (han two hundred and seventy days after the enactment of the Hazardous
and Solid Waste Amendments of 1984 [enacted Nov. 8, 1984] any hazardous waste which
is part of a total quantity generated by a generator generating greater than one hundred
kilograms but less than one thousand kilograms during one calendar month and which is
shipped off the premises on which such waste is generated shall be accompanied by a copy
of the Environmental Protection Agency Uniform Hazardous Waste Manifest form signed
by the generator. This form shall contain the following information:

(A) the name and address of the generator of the waste;

(B) the United States Department of Transportation description of the waste, including

the proper shipping name, hazard class, and identification number (UN/NA), if

applicable;

(C) the number and type of containers;

(D) the quantity of waste being transported; and

(E) the name and address of the facility designated to receive the waste.
If subparagraph (B) is not applicable, in lieu of the description referred to in such
subparagraph (B), the form shall contain the Environmental Protection Agency identifica-

[See "Caution" on p. 3 for 8§ affected by P.L's 100-202 & 203] 165
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tion number, or a generic description of the waste, or a description of the waste by
hazardous waste characteristic. Additional requirements related to the manifest form shall
apply only if determined necessary by the Administrator to protect human health and the
environment.
(4) The Administrator’s responsibility under this subtitle [42 USCS 886921 et seq.) to
protect human health and the environment may require the promulgation of standards
under this subtitle [42 USCS 88 6921 et seq.] for hazardous wastes which are generated by
any generator who does not generate more than one hundred kilograms of hazardous
waste in a calendar month.
(5) Until the effective date of standards required to be promulgated under paragraph (1),
any hazardous waste identified or listed under section 3001 [this section] generated by any
generator during any calendar month in a total quantity greater than one hundred
kilograms but less than one 'housand kilograms, which is not treated, stored, or disposed
of at a haz irdous waste treatment, storage, or disposal facility with a permit under section
3005 [42 USCS § 6925], shall be disposed of only in a facility which is permitted, licensed,
or registered by a State to manage municipal or industrial solid waste.
(6) Standards promulgated as provided in paragraph (1) shall, at a minimum, require that
all treatment, storage, or disposal of hazardous wastes generated by generators referred to
in paragraph (1) shall occur at a facility with interim status or a permit under this subtitle
[42 USCS 88 6921 et seq.], except that onsite storage of hazardous waste generated by a
generator generating a total quantity of hazardous waste greater than one hundred
kilograms, but less than one thousand kilograms during a calendar month, may occur
without the requirement of a permit for up to one hundred and eighty days. Such onsite
storage may occur without the requirement of a permit for not more than six thousand
kilograms for up to two hundred and seventy days if such generator must ship or haul
such waste over two hundred miles.

(7)(A) Nothing in this subsection shall be construed to affect or impair the validity of

regulations promulgated by the Secretary of Transportation pursuant to the Hazardous
Materials Transportation Act.
(B) Nothing in this subsection shall be construed to affect, modify, or render invalid
any requirements in regulations promulgated prior to January 1, 1983 applicable to any
acutely hazardous waste identified or listed under section 3001 [this section] which is
generated by any generator during any calendar month in a total quantity less than one
thousand kilograms.

(8) Effective March 31, 1986, unless the Administrator promulgates standards as provided

in paragraph (1) of this subsection prior to such date, he s waste generated by any
generator in a total quantity greater than one hund* rams but less than one
thousand kilograms during a calendar month sha' . :o the following require-
ments until the standards referred to in paragr . this subsection have become
effective:
(A) the notice requirements of paragraph ,is subsection shall apply and in
addition, the information provided in th'/ ill include the name of the waste
transporters and the name and address of y designated to receive the waste;
(B) except in the case of the onsite st -ferred to in paragraph (6) of this
subsection, the treatment, storage, or disp i such waste shall occur at a facility
with interim status or a permit under this [42 USCS 8§ 6921 et seq.];
(C) generators of such waste shall file st exception reports as required of
generators producing greater amounts of ha us waste per month except that such
reports shall be filed by January 31, for any .6 shipment occurring in the last half
of the preceding calendar year, and by July . for any waste shipment occurring in

the first half of the calendar year; and
(D) generators of such waste shall retain for th ee years a copy of the manifest signed
by the designated facility that has received the waste. Nothing in this paragraph shall
be construed as a determination of the standards appropriate under paragraph (1).
(9) Th? last sentence of section 3010(b) [42 USCS 8§88 6930(b)] shall not apply to
regulations promulgated under this subsection.

(e) Stifled wastes. (1) Not later than 6 months after the date of enactment of the
Hazardous and Solid Waste Amendments of 1984 [enacted Nov. 8, 1984], the Administra-
tor shall, where appropriate, list under subsection (b)(1), additional wastes containing
chlorinated dioxins or chlorinated-dibenzofurans. Not later than one year after the date of
enactment of the Hazardous and Solid Waste Amendments of 1984 [enacted Nov. 8,
1984], the Administrator shall, where appropriate, list under subsection (b)(1) wastes
containing remaining halogenated dioxins and halogcnated-dibenzofurans.

(2) Nol later than fifteen months after the date of enactment of the Hazardous and Solid

166 [Sea "Caution" on p. 3 for ssaffected by P.L.'s 100-202 & 203]
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Waste Amendments of 1984 [enacted Nov. 8, 1984], the Administrator shall make a
determination of whether o not to list under substation (b)(1) the following wastes:
Chlorinated Aliphatics, Dioxin, Dimethyl Hydrazine. TDI (toluene diisocyanate), Carba-
n ates, Bromacil, Linuron. Organo-bromines, solvents, refining wastes, chlorinated aromat-
jcs, dyes and pigments, inorganic chemical industry wastes, lithium batteries, coke
byproducts, paint production wastes, and conl slurry pipeline effluent.
Delisting procedures. (1) When evaluating a petition to exclude n waste generated at a
(0 particular facility from listing under this section, the Administrator shall consider factors
(including additional constituents) other than those for which the waste was listed if the
Administrator has a reasonable basis to believe that such additional factors could cause
the waste to be a hazardous waste. The Administrator shall provide notice and opportu-
nity for comment on these additional factors before granting or denying such petition.
(2)(A) To the maximum extent practicable the Administrator shall publish in the Federal
Register a proposal to grant or deny a petition referred to in paragraph (1) within
twelve months after receiving a complete application to exclude a waste generated at a
particular facility from being regulated as a hazardous waste and shall grant or deny
such a petition within twenty-four months after receiving a complete application.
(B) The temporary granting of such a petition prior to the enactment of the Hazardous
and Solid Waste Amendments of 1984 [enacted Nov, 8, 19E4] without the opportunity
for public comment and the full consideration of such comments shall not continue for
more than twenty-four months after the date of enactment of the Hazardous and Solid
Waste Amendments of 1984 [enacted Nov. 8, 1984]. If a final decision to grant or deny
such a petition has not been promulgated after notice and opportunity for public
comment within the time limit prescribed by the preceding sentence, any such
temporary granting of such petition shall cease to be in effect.
() EP Toxicity. Not later than twenty-eight months after the date of enactment of the
Hazardous and Solid Waste Amendments of 1984 [enacted Nov. 8, 1984] the Administrator
shall examine the deficiencies of the extraction procedure toxicity characteristic as-a predictor
of the leaching potential of wastes and make changes in the extraction procedure toxicity
characteristic, including changes in the leaching media, as are necessary to insure that it
accura: iy predicts the leaching potential of wastes which pose a threat to human health and
the environment when mismanaged.
(h) Additional characteristics. Not later than two years after the date of enactment of ihe
Hazardous and Solid Waste Amendments of 1984 [enacted Nov. 8, 1984], the Administrator
shall promulgate regulations under this section identifying additional characteristics of
hazardous waste, including measures or indicators of toxicity.
(ft Clarification of household waste exclusion, A resource recovery facility recovering energy
f'om the mass burning of municipal solid waste shall not be deemed to be treating, storing,
disposing of, or otherwise managing hazardous wastes for the purposes of regulation under
this subtitle [42 USCS 8§ 6921 et seq.], if—
(1) such facility—
(A) receives and burns only—
(i) household waste (from single and multiple dwellings, hotels, motels, and other
residential sources?, and . . . .
(ii) solid waste from commercial or industrial sources that does not contain
hazardous waste identified or listed under this section, and
(B) does not accept hazardous wastes identified or listed under this section, and
(2) the owner or operator of such facility has established contractual requirements or
other appropriate notification or inspection procedures to assure that hazardous wastes are

not received at or burned in such facility.
(As amended Nov. 8, 1984, P. L. 98-616, Title Il, Subtitle C, 8§ 221(a), 222, 223 98 Stat.

3249, 3251, 3252.)
HISTORY; ANCILLARY LAWS AND DIRECTIVES

References In text: . o
"The Hazardous Materials Transportation Act", referred to in this section, is Act Jan. 3,

1975, P. L. 93-633, Title I, 88 Stat. 2156, which appears generally as 49 USCS Appx.
881801 et seq. For full classification of such Act, consult USCS Tables volumes.

m ndments: . . - .
. Act Nov. 8, 1984, in subsec. (b)(1), inserted the sentence beginning “The Adminis-
trator, in cooperation. . . ."; and added subsecs, (d)-(i).

Qther provisions:
Administrator to Inform and educate waste generators; study; report. Act Nov. 8, 1984, P.

L. 98-616, Title ||. Subtitle C. § 221(b), (d)-(f). 98 Stat. 3249, 3250, prov.des: 167
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public hearing on ‘nailer and (4) induxtry
ipokexmen were specifically invited by agency to
submit written comments on such issue Na-
tional Asphalt Pavement Asso v Tnun (1976)
176 App DC 296. 539 FM 775, 6 ELR 20688.

9, Different standard* for different Industries

EPA Admin.strator u not required in setting
standards of performance governing emisstoni of
air pollutants by stationary sources to present
affirmative justifications for different standards in
different industries; record in proceeding to re-
view standards promulgated by EPA Adminis-
trator for control of air pollutants from new
stationary sources remanded to agency due to
lack of opportunity of cement manufacturers to
comment on proposed standards and failure to
identify basts of standards. Portland Cement
Asso. v Ruckelshaus (1973) 158 App DC 308,
486 F2d 375, 3 ELR 20642, cert den 417 US
921, 41 L Ed 2d 226, 94 S Ct 2628 and later app
168 App DC 248, 513 F2d 506, 5 ELR 20341,
cert den 423 US 1025, 46 L Ed 2d 399, 96 S Ct
469, reh den 423 US 1092, 4 1L Ed 2d 104, 96 S
Ct 889 and (disagreed wi'h by Eagle-Picher
Industries, Inc. v Uniied States Environmental
Protection Agency, 245 App L>C 196, 759 F2d
922, 15 ELR 20460, later proceeding (App DC)
759 F2d 905, 15 ELR 20467, later proceeding
(App DC) 822 F2d 132).

Absent proof of unreasonableness in fact that
emission standard for one type of plant is alleg-
edly more stringent than for others and absent
showing that industry is unable to adjust in
healthy economic fashion to end sought by Pol-
lution Control Act as represented by standards
promulgated pursuant to predecessor to 42
USCS § 7411, no basis exists for invalidating as
discriminatory achievable emission standards for
industry. Portland Cement Asso. v Train (1975)
168 App DC 248, 513 F2d 506, 5 ELR 20341,
cert den 423 US 1025, 46 L Ed 2d 399, 96 S Ct
469, reh den 423 US 1092, 47 L Ed 2d 104, 96 S
Ct 889.

10. Relationship with NEPA

NEPA requirements do not apply lo EPA’s
promulgation under predecessor to 42 USCS

§7412.

Public Health and Welfare

87411 of standards of performance for station-
ary sources emitting air pollutants such as the
regulation establishing standards for emission of
air pollutants from porsland cement plants Port-
land Cement Asso. v Ruckclshiui (1973) 15*
App DC 308, 486 F2d J75, 3 t.' U 20642, cen
den 417 US 921. 41 1 Ed 2d 226. 94 S Ct 2628
and later app (68 App DC 248, 513 F2d 506, 5
ELR 20J41. cen den 423 US 1025. 46 L Eel 2d
399, 96 S Ct 469. reh den 423 US 1092, 47 L Ed
2d 104, 96 S Ct 889 and (disagreed with by
Eagle-Picher Industries, Inc. v United Slates
Environmental Protection Agency. 245 App DC
196, 759 F2d 922, 15 ELR 20460, later proceed-
mg (App DC) 759 F2d 905. 15 ELR 20467, later
proceeding (App DC) 822 F2d 132).

No NEPA impact statement need lie filed by
EPA Administrator in making determinations
for promulgation of air quality standards Essex
Chemical Corp. v Ruckelshaus (1972) 158 App
DC 360, 486 F2d 427, 3 ELR 20732, cert den
416 US 969, 40 L Ed 2d 558, 94 S Ct 1991.

11. New source waivers

Under 42 USCS 8§7411(j). operator of new
source may apply for innovative technology
waiver of new source performance standard!
after putting into operation new source for
which waiver is sought. Central Illinois Public
Service Co. v United States Environmental Pro-
tection Agency (1979. CA7) 594 Fid 636, 9
ELR 20226.

12. Applicability of regulations

EPA’s 1974 regulation providing that, for
purposes of new source performance standards,
"reconstruction” ol existing facility would occur
irrespective of any change in emission rate upon
replacement of substantial portion of existing
facility's components, is not applicable to defen-
dant's asphalt concrete facility due to defen-
dant's replacement of filter bag house with elect-
rostatic recipitator, where regulation did not
become effective until 17 months after defen-
dant's improvements were completed. United
States v Narragansctt Improv. Co. (1983, DC
RI1) 571 F Supp 688, 14 ELR 20168.

National emission standards for hazardous air pollutants

(@) Definitions. For purposes of this section
(D The; term “hazardous air pollutant”means an air pollutant to which
no ambient air quality standard s applicable and which in the judgment
of the Administrator causes, or contributes to, air pollution which may
reasonably be anticipated to result in an increase iIn mortality or an
Inciease In serious Ineersible, or incapacitating reersible, illess.
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(@ The term “fiew source” means a stationary source the construction

or modification of which iscommenced after the Administrator proposes

requlations under this section establishing an emission standard which

w) || be applicable to such source.

©® The terms "'stationary source”, "modification”, owner or operator””
and “existing source” dull have the same meaning as such terms have

under section 111(@) (42 USCS &7411Q))-

©® 1-M of hazardous air pollutants; emission standards; pollution control
tecniques. (D(A) The Administrator gull, within 90 days after the
date of enactment of the Clcun Air Amendments of 1970 [enacted
Dec. 31, 1970], publish (and sall from time t time thereafter revie)
a It which includes each hazardous air pollutant for which he
intends to establish an emission my.-.,icad under this section.
(B) Within 180 days after the inclusion of any air pollutant in such
I, the Administrator shall publish proposed regulations establishing
emission standards for such pollutant together with a notice of a
public hearing within thirty days. Not later than 180 days after such
publication, the Administrator swail prescribe an emission standard
for such pollutait, wunless he finds, on the besis of Information
presented at such hearings, that such < Futant clearly 5 not a
hazardous air pollutant. The Administra . sall establish any such
standard at the leel which in his judgment provides an ample margin
of safety to protect the public health from such hazardous air
pollutant.
(© Any emission standard established pursuant to this section el
become effective upon promulgation.
(@ The Administrator dell, from time to tire, isse information on
pollution control techniques for air pollutants subject to the provisions
of this section.
(© Prohibited acts; exemption. (1) After the effective date of any emission
standard under this section-
(A) no person may construct any new source or modify any existing
source which, in the Administrator 3 judgment, will emit an air
pollutant to which such standard gplies wnless the Administrator
finds that such source if properly operated will not cause emissions in
violation of such standard, and
(B) no air pollutant t which such standard applies may be emitted
from any stationary source in violation of such standard, except that
in the case of an existing source-
&!)tesuchdstandard shall not apply wutil 90 days after its effective
, an
(i) the Administrator may grant a waiver permitting such source a
period of up to two years after the effective date of a standard to
comply with the standard, 1fhe finds that such period Is necessary
for the installation of controls and that steps will be taken during
291
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the period of the waiver to assure that the health of persons will be
protected from imminent endangerment.
(2) The President may exempt any statlonar}/ source from compliance
with ﬂaragraph (1) for a period of'not more than two years if he finds
that the téchnology to implement such standards is not dvailable and the
operation of such source s required for reasons of national security. An
exemption under this paragraph may be extended for one or 'more
additional periods, each period not to exceed two years. The President
shall make a report to Congress with resRect -~ ach exemption (or
extension thereofg) made under this paragraph.

(d) State implementation and enforcement. (1) Each State may develop and
submit to the Administrator a procedure for im Iementmgi, and enforcing
emission, standards for hazardous air pollutants for stationary sources
located in such State. If the Administrator finds the State procedure is
adequate, he shall delegate to such State any authority he has under this
Act to implement and enforce such standards. N
(2) Nothing in this subsection shall prohibit the Administrator from
enforcing any applicable emission standard under this section.

(e) Design, e?mp_ment, work practice, and operational standards. (1) For
purposes of this section, if in the judgment of the Administrator, it is
not feasible to prescribe or enforce an emission standard for control of a
hazardous air ‘pollutant or pollutants, he may instead promulgate a
design, equipment, work practice, or operational standard, or combina-
tion” thereof, which in his judgment is adequate to protect the public
health from such pollutant or pollutants with an ample margin of Safety.
In the event the. Administrator promulgates a design or equipment
standard under this subsection, he shall include as part of such standard
such requirements as will assure the proper operation and maintenance
of anFy such element of de5|%n 0r equipment. _
(2) For the purpose of this subsection, the phrase ‘not feasible to
Prescrlbe or enforce an emission standard” means any situation in which
he Administrator determines that (A) a hazardous pollutant or pollu-
tants cannot be emitted through a conveyance designed and constructed
to emit or capture such pollutant, or that any requirement for, or use of,
such a conveyance would be inconsistent with any Federal, State, or
local law, or”(B) the application of measurement methodology to a
particular class of sources is not practicable due to technological or
economic limitations. _ . .

(3{ If after notice and opportunity for public hearing, anY person

establishes to the satisfaction of the Administrator that an afternative

means of emission limitation will achieve a reduction in emissions of any
air pollutant at least equivalent to_the reduction in emissions of such air
pollutant achieved under the requirements of par_agrth (1), the Admin-

Istrator shall permit the use of such alternative by the source for

purposes of compliance with this section with respect to such pollutant.
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Air Pollution Control

(4) Any standard promulgated under paragraph (1) shall be promultiated
In" terms of an emission standard ‘whenever it becomes feasible to
romulgate and enforce such standard in such terms.
&) Any design, equipment, work practice, or operational standard, or
any combinafion thereof, described n this subsection shall be treated as
an"emission standard for purposes of the provisions of this Act (other
than the provisions of this subsection).
rJng 14 155 ch 360 T|tIe |, Part A §112 as added Dec 31, 1970, P
A{a) 1685 Aug. 7. 1977, 95-05, Title |,
86109gd€(?tz 110, Title |V §401(é: 91 Stat 101, 703 791 Nov. 9 1978,
§ 13(b), 92 Staf. 345
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Explanatory notes:
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Guam, American Samoa, and the Commonwealth of the Northemn
Mariana Islands.

() The term “State authority”” means the agency established or
designated under section 4007 [42 USCS &H7].

(B) The term “Sicage”; when used in connection with hazardous
weste, means the containment of hazardous weste, erther on a temporary
besis or for a period of years, iIn such a manner as not to constitute
disposal of such hazardous weste.

44) The term “treatment”; when used iIn connection with hazardous

weste, means any method, technique, or process, including neutraliza—

i, designed to change the physical, chemical, or biological character
or composition of any hazardous waste so as to neutralize such waste or
so as to render such waste nonhazardous, safer for transport, amenable
for recovery, amenable for storage, or reduced in volume. Such term
includes any activity or processing designed to change the physical form
or chemical composition of hazardous waste so as to render it nonhazar—
dous.
(H) The term “¥irgin material”” means a raw material, including
previously unused copper, aluminum, lead, zinc, iron, or other metal or
metal ore, any undeveloped resource that s, or with new technology will
become, a source of raw materials.
(36) The term “Gsed oil” means any oil which has been—

(A) refined from crude al,

(B) usd, and

(©) as a result of such use, contaminated by physical or chemical

Impurities.
@7 The term “fecycled oil>”means any used oil which B reused,
folloving 1ts original use, for any purpose (including the purpose for
which the oil was originally used). Such term includes oil which s re—
refined, reclaimed, burmed, or reprocessed.
() The term “tbricating oil” means the fraction of crude ail which B
sold for purposes of reducing friction in any industrial or mechanical
device. Such term includes re-refined ail.
() The term “fe-refined oil” "means used oil from which the physical
and chemical contaminant acquired through previous use have been
removed through a refining process.

(Oct. 20, 1965, P. L. 89-272, Title Il, Sotitle A, 8104, as added Oct. 21.
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c9(602. Designation of additional hazardous substances and estab-
lishment of reportable released quantities; regulations

@ The Administrator sell promulgate and revise as may be appropriate,
reialatios designating as hazardous substances, In addition t those
referred o iIn section 101(14) of this titke (42 USCS &9301(14)], such
elements, compounds, mixtures, solutions, and substances which, when
releasad into the environment may present substantial danger to the public
health or welfare or the environment, and sall promulgate regulations
establishing that quantity of any hazardous substance the release of which
dall be reported pursuant to section 103 of this titde [42 USCS &%603],
The Administrator may determine that one single quantity sall be the
reportable quantity for any hazardous substance, regardless of the medium
into which the hazardous substance i relessed. For all hazardous sub—
stances foi which proposed regulations establishing reportable quantities
were published in the Federal Register under this subsection on or before
March 1, 1986, the Administrator shall promulgate under this subsection
firal regulations establishing reportable quantities not later than December
31, 1986. For all hazardous substances for which proposed regulations
establishing reportable quantities were not published in the Federal Regis—
ter under this subsection on or before March 1, 1986, th Vdministrator
shall publish under this subsection proposed regulations establishing report-
able quantities jiot later than December 31, 1986, and promulgate firal
regulations under this subsection establishing reportable quantities not later
than April 30, 1988.

® Unless and until superseded by regulations establishing a reportable
quantity under subsection (@) of this section for any hazardous substance
as defired in section 101(14) of this titke [42 USCS &01(14D)], @) a
quantity of one pound, or (?) for those hazardous substances for which
reportable quantities have ket;, stablished pursuant to section 311(b)(4) of
the Federal Water Pollution Control Act [42 USCS &131(b)(@)], such
reportable quantity, shall be deemed that quantity, the release of which
requires notification pursuant to section 103(a) or (b) of this taitke [42 USCS
603(a) or O)]- ]

(Dec. 1, 1930, P. L. 96510, Title 1, 8102, 94 Stat. 2772; Oct. 17, 1986, P.
L. 99499, Title I, 8102, 100 Stat. 1617.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Effective date of saction

Act Dec. 11, 1980, P 85 T|t|e 1], §30 2“ 94 Stat. 2808
which agﬁearsas42 USCS 9 Browdes that this section shall
become effective upon Its enact’ it on 11, 1930.

Amendments:
1986. Act Oct, . Ctive on enactment on 10/17/86,

&
rovided by §4 of sue. «.'t which appears a 9601 note),
ﬁmubsec X §Ll}nserte th(é two sentenggs w?nc% %egl ' o? azard-
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States under the Magnuson Fishery Conservation and Management Act
[16 USCS &81801 et s1], and (13) uny other surface witer, ground
wuter, drinking water supply, land surface or subsurface strata, or
anbient air within the United States or under the jurisdiction of the
United States.

(© The term “facility” means (A) any building, structure, installation,
equipment, pipe or pipeline (including any pipe into a sewer or publicly
owned treatment works), well, pit, pond, lagoon, impoundment, ditch,
ladhll, storage contairer, motor ehicle, rolling stodk, or airaaft, or (19
any site or area where a hazardous substance hus been deposited, stored,
disposed of, or placed, or otherwise come to be located; but does not
include any consumer product iIn consumer use or any vesel.

(10) The term “fecerally permitted release””means (A) discharges in
compliance with a permit under section 402 of the Federal Water
Pollution Control Act [ USCS &1347], (D) discharges resulting from
circunstances identified and reviewed and made part of the public
record with respect to a permit issued or modified under section 402 of
the Federal Water Pollution Control Act [33 USCS &1342] and subject
o a condition of such permit, (C) continuous or anticipated intermittent
discharges from a point source, 1dentified in a permit or permit applica—
tion under section 402 of the Federal Water Pollution Control Act [33
USCS &l1347], which are caused by events occurring within the scope of
relevant operating or treatment systers, (D) discharges in compliance
with a legally enforceable permit under section 404 of the Federal Water
Pollution Control Act [42 USCS 81344] (E) releases in compliance with
a leplly enforceable firal permit issted pursuant to section 3005(a)
through (d) of the Solid Waste Disposal Act [42 USCS &925(a)-(d)]
from a hazardous waste treatment, storage, or disposal fecility when
such permit secifically idntifies the hazardous substances and makes
such substances subject to a standard of practice, control procedure or
bicassay limitation or condition, or other control on the hazardous
suhstances in such releesss, (F) any release in compliance with a legally
entjroeable permit issued under section 102 of [or] section 103 of the
Marine Protection, Research, and Sanctuaries Act of 1972 [33 USCS
81412 or 1413], (G) any injection of fluids authorized under Federal
underground injection control programs or State programs submitted for
Federal approval (and not disapproved by the Administrator of the
Environmental Protection Agency) pursuant to part C of the Safe
Drinking Water Act [42 USCS &3300h et s9.], (H.) any emission into
the air sbject to a permit or control regulation under section 111,
section 112, titke | part C, tatke | part D, or State implementation plans
submitted In accordance with section 110 of the Clean Air Act [42
USCS &8, 7412, 7470 et ., 7501 et s, or 7410] (and not
disapproved by the Administrator of the Environmental Protection
Agency), including any schedule or waiver granted, promulgated, or
approved under these sectios, (1) any injection of fluis or other
materials authorized under gpplicable State law (1) for the purpose of
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stinulating or treating wells for the production of crude all, natural ges,
or water, (i) for the purpose of secondary, tertiary, or other enhanced
recovery of crude oil or natural ges, or (i) which are brought to the
surface iIn conjunction with the production of crude oil or natural gas
and which are reinjected, (J) the introduction of any pollutant into a
publicly owned treatment works when such pollutant is specified in and
in compliance with applicable prctreatment standards of section 307(b)
or (¢) of the Clean Water Act [33 USCS &1317(b) or (©)] and enforce—
able requirements In a pretreatment program submitted by a State or
municipality for Federal approval under sectimn 402 of such Act [
USCS 81347], and (K) ~ny release of source, special nuclear, or
byproduct material, as those terms are defined in the Atomic Energy
Act of 1954 [42 USCS 88X11 et s.], in compliance with a leplly
enforceable licexe, permit, regulation, or order issued pursuant to the
Atomic Energy Act of 1954 [42 USCS &2011 et s.]-

(11) The term “Fund" or “Trust Fund”’neans the Hazardous Substance
Superfund established by section 9507 of the Intermal Revenue Code of
1986 [26 USCS &8X07].

(12) The term “ground water means water In a saturated zone or
stratum beneath the surface of land or water.

(13) The term “fuarantor”’means any person, other than the owner or
operator, who provides evidence of firacial responsibility for an owner
or op rator under this Act.

(14) The term “hazardous substance®’means (A) any substance desig—
nated pursuant to section 311(b)(2)(A) of the Federal Water Pollution
Control Act [ USCS 8I21(b)ADA)], ®) any elerent, compound,
mixture, solution, or substance designated pursuant to section 102 of
this Act [42 USCS &602], (C) any hazardous waste having the
characteristics identified under or listed pursuant to section 3001 of the
Solid Waste Disposal Act [42 USCS &921] (but not including any
waste the regulation of which under the Solid Waste Disposal Act has
been suspended by Act of Congress), (D) any toxic pollutant listd
under section 307(a) of the Federal Water Pollution Control Act [3
USCS &l1317(@)], (E) any hazardous air pollutant listed under section
112 of the Clean Air Act [42 USCS *7412], and (F) any imminently
hazardous chemical substance or mixture with respect t which the
Administrator has taken action pursuant to section 7 of the Toxic
Substances Control Act [15 USCS &2X06]. The term does not include
petroleum, including crude oil or any fraction thereof which is not
otherwise specifically listed or designated as a hazardous substance
under subparagraphs (A) through (F) of this paragraph, and the term
does not include natural ges, natural gas liquids, liquefied natural ges, or
synthetic gas usable for fuel (or mixtures of natural gas and such
synthetic ges). ) ) )
(15) The term “fiavigable waters®”or “favigable waters of the United
States™ means the waters of the United States, including the territorial
SES.
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(16) The term “fatural resources”’means lad, fih, wildlife, biota, air,
water, ground weter, drinking water supplies, and other such resources
belonging 1o, managed by, held in trust by, appertaining 1o, or otherwise
controlled by the United States (including the resources of the fidery
conservation zone established by the Magnuson Fishery Conservation
and Management Act [16 USCS &81801 et s0.]), any State or local
government, any foreign government, any Indian trite, or, if such
resources are sbject t a trust restriction on alienation, any member of
an Indian trie.

(17) The term "offshore fecility” "means any fecility of any kind located

n, on, or under, any of the navigable waters of the United States, and

any faality of any kind which s subject to the jurisdiction of the United

States and B located In, on, or under any other waters, other than a

vesel or a public vesl.

(18) The term “6nshore facility””means any fecility (including, but not

limited to, motor \ehicles and rolling stock) of any kind located in, on,

or under, any land or nonnavigable waters within the United States.

(19) The term “Gtherwise subject to the jurisdiction of the United

States” "means slbject to the jurisdiction of the United States by virtle

of United States citizewhip, United States vessel documentation or

numbering, or as provided by intermational agreement to which the

United States isa party.

(20)(A) The term “Gwner or operator””means (I) in the case of a \es=l,
any person oaning, operating, or chartering by demise, such vesl,
@) in the case of an-onshefe fecility mF an oftshore-faality, any
person owning or operating such fecility, and (ii) in the case of any

/ faality, titke or control of which was conveyed due to bankruptcy,

Ton
-

foreclosure, tax delinquency, (@bandonment) or similar means t a unit
of State or local government, I”iny person who owned, operated, or
otherwise controlled activities at such fecility immediately beforehand.
Such term does not include a person, who, without participating in
the management of a vessel or fecility, holds indicia of ownership
primarily to protect his security interest in the vessel or feality,

(B) In the case of a hazardous substance which has been accepted for
transportation by a common or contract carrier and except as pro—
vided In section IC7/@)(3) or (4) of this Act [42 USCS 8607(@)(3) or
@])- (O the term “6wner or operator””shall mean such common
carrier or other bona fice for hire carrier acting as an independent
contractor during such transportation, (i) the shipper of such hazard—
ous substance gell not be considered to have caused or contributed to
any release during such transportation which resulted solely from
circumstances or conditions beyond his control.

(© In the case of a hazardous substance which has been delivered by
a common or cotract carrier to a disposal or treatment fecility and
except as provided in section 107(@)(3) or (@) [42 USCS 07(@)(3)
or @] @ the term “6wner or operator””gall not include such
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common or contract carrier, and (i) such common or contract carrier
gull not be considered to have caused or contributed t any release at
such disposal or treatment fecility resulting from circumstances or
conditions beyond its cotrol.
(D) The term “6wner or operator”does not include a unit of State or
local government which acquired ownership or cottrol involuntarily
through bankruptcy, tax delinquency, abandonment, or other circum—
stances In which the government involuttarily acquires title by virtue
of s function as sowereign. The exclusion provided under this
paragraph shall not apply to any State or local government which has
caused or contributed to the release or threatened relesse of a
hazardous substance from the faility, and such a State or local
government sall be subject to the provisions of this Act in the same
manner and to the same extent, both procedurally and substantiwely,
as any nongovernmental eitity, including licbility under section 107
[42 USCS &0a07].
(2D) The term “person”’means an individial, firm, corporation, associa—
i, partrership, consortium, joint venture, commercial eitity, United
States Government, State, nunmpal ity, commission, political subdivi—
sion of a State, or any interstate body.
(2) The term “felease”’means any spilling, leeking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leaching, dumping,
or disposing into the environment (including the abandonment or
discarding of bai/els, containers, and other closed receptacles containing
any hazardous substance or pollutant or contaminant), but exc ddes (A)
any relesse which results in exposure to persons solely with . a work—
place, with respect to a claim which such persons may assert against the
employer of such persons (B) emissions from the engine exhaust of a
motor \ehicle, rolling stock, amroraft, vessel,/r p| Ime-pumplng station
p-rgrp—,(Per “smrfp, byproduct, enp -1ty IPmin
a.nuclear incident, as those terms are defined In the/Atomlc Energy Act
of- h954 W@nJSCS- —99p Y ipy kUL ritlrnl- iy
requirerents with respect Mo finacial protectin

USCS &3210], ar, for the puquosff™s of sectich 104 of this
604] or anv other resranse-"swrtranvTel’e-"soi
(mnil—~nuclear material from any—processing- site-0s"
section 12(@)(1) or 302(a) ot the Uranium Mill Tail!
Control Act of 1978 142 USCS-S-79h2fa) 1
normaTappiication of fertlllzer
(2B) The terms “femove”’or “femoval” Mmeans the cleanup or removal of
released hazardous substances from the environment, such actions as
may be necessary taken in the event of the threat of release of hazardous
substances Into the environment, such actions as may be necessary to
monitor, assess, and evaluate the release or threat of release of hazard—
ous substances, the disposal of removed materal, or the taking of such
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other actions as may be necessary to prevent, minimize, or mltlﬁ_ate
damage to the public health or welfare or to the environment, which
ma?/ otherwise result from a release or threat of release, The term
includes, in addition, without being limited to, security fencing or other
measures to limit access, provision” of alternative water suppliés, tempo-
rary . evacuation and housing of threatened individuals not otherwise
rovided for, action taken under section 104(b) of this Act_é42 USCS
%79604(b)1, and any emergency assistance which may be provided under
the Disaster Relief Act of 1974 [42 USCS 885121 etf'seq.].

(24) The terms “remedy” or “remedial action” means [mean] those
actions consistent with permanent remedy taken instead of or in addi-
tion to removal actions.in the event of a release or threatened release of
a hazardous substance into the environment, to prevent or minimize the
release of hazardous substances so that they do not migrate to cause
substantial dan%er to present or future public health or welfare or the
environment. The term includes, but is not limited to, such actions. at
the location of the release as storage, confinement, perimeter protection
using dikes, trenches, or ditches, Clay cover, neutralization, cleanup of
released hazardous substances and associated contaminated = materials,
recycling or reuse, diversion, destruction, segregation of reactive wastes,
dredging or excavations, repair or replacement of leaking containers,
collection of leachate and runoff, onsite treatment or “incineration,
provision of alternative water supplles, and any monitoring reasonably
required to assure that such_actions protect” the public” health and
welfare and the environment. The term Includes the costs of permanent
relocation of residents and husinesses and community facilities where the
President determines that, alone or in combination with other measures,
such relocation is more. cost-effective than and environmentally prefera-
ble to the transportation, storage, treatment, destruction, 0r secure
disposition offsite of hazardous substances, or may otherwise be neces-
sary to protect the public health or welfare; the”term includes offsite
transport and offsite storage, treatment, destruction, or secure, disposi-
tion of hazardous substances and associated contaminated materials.

(25) The terms "respond” or “response” means [mean] remove, removal,
remedy, and remedial action, all such terms (including the terms
; rgemtoval” and “remedial action”) include enforcement activities related
ereto.

(26) The terms “transport” or “transportation” means the movement of
a hazardous substance b _an%/ mode, including pipeline (as-defined'in the
Pipeline Safet -Actz, and in the case of a hazardous substance which has
been accepted for transportation by a common or contract carrier, the
term_“transport” or “transportation” shall include any stoppage in
transit which is temporary, Incidental to the transportation movement,
and at the ordinary operating convenience of a common or contract
carrier, and any such stoppage shall be considered as a continuity of
movement and not as the stordge of a hazardous substance.
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(27) The terms “Onited States”’and “State” include the several States of

the United States, the District of Columbia, the Commonwealth of

Puerto Rico, Guam, American Samoa, the United States Virgin Islads,

the Commonwealth of the Northern Marianas, and any other territory

or possession over which the United States has jurisdiction.

(28) The term “¥essel” means every description of watercraft or other

atthcaal contrivance used, or capable of being used, as a means of

transportation on water.

() The terms “fisposal”, “hazardous waste”’ and “treatment” gSall

have the meaning [meanings] provided in section 1004 of the Solid

Waste Disposal Act [42 USCS &=6903].

() The terms “territorial sea””and “Contiguous zone””shall have the

meaning [meanings] provided iIn section 502 of the Federal Water

Pollution Control Act [ USCS 8137],

(3D The term “fiational contingency plan””means the national contin—

gency plan published under section 311(c) of the Federal Water Pollu—

tion Control Act [3B USCS 81321(c)] or revised pursuant to section 105

of this Act [42 USCS 8605].

(32 The terms “hable”"or “tidbility” "under this titke [42 USCS &2601

et s0.] dall be construed to be the standard of lihility which obtains

under section 311 of the Federal Water Pollution Cuntrol Act [33 USCS

SI31].

(3) The term “follutant or contaminant””sall include, but not be

limited 10, any element, substance, compound, or mixture, including

disease-causing agents, which after release into the environment and
upon exposure, ingestion, inhalation, or assimilation into any organism,
either directly from the environment or indirectly by ingestion through
food duwins, will or may reasonably be anticipated to cause death,
disease, behavioral abnormalities, cancer, genetic mutation, physiological
malfunctions (including malfunctions in reproduction) or physical defor—
mations, In such organisms or their offspring; except that the term

“pollutant or contaminant”“shall not include petroleun, including crude

oil or any fraction thereof which is not otherwise specifically listad or

designated as a hazardous substance under subparagraphs (A) through

(F) of paragraph (14) and sall not include natural ges, liquefied natural

ges, or synthetic gas of pipelire quality (or mixtures of natural gas and

such synthetic gs).

(%) The term “altermative water supplies””includes, but s not limited

o, drinking water and household water suypplies.

(35)(A) The term “Gontractual relationship”; for the purpose of section
107()(3) [42 USCS }R07(b)(3)], includes, but is not limited to, land
contracts, deeds or other instruments transferring titke or possession,
unless the real property on which the fecility concerned is located was
acquired by the defendant after the disposal or placement of the
hazardous substance on, In, or at the fecility, and one or more of the
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circumstances described in clause (), (i), or () isalso established by
the defendant by a preponderance of the evidence:
(1) At the time the defendant acquired the fecility the defendant did
not know and had no reason to know that any hazardous substance
which i the subject of the release or threatened release was
disposed of on, I, or at the feclity.
@) The defendant 1 a government entity which acquired the
facility by escheat, or through any other involuntary transfer or
acguisition, or through the exercise of eminent domain authority by
purchase or condemnation.
(i) The defendant acquired the fecility by inheritance or bequest.
In addition to establishing the foregoing, the defendant must establish
that he has satisfied the requirements of section 107(b)(3)(@) and (b)
[42 USCS 8307(b)(3)(@) and ©)]-
(B) To establish that the defendant had no reason t know, as
provided in clause () of subparagraph (A) of this paragraph, the
defendant must have undertaken, at the time of acquisition, dll
appropriate inquiry Imto the previous ownership and uses of the
property consistent with good commercial or customary practice in an
effort to minimize ligbility. For purposes of the preceding sentence the
court shall take Into account any specialized knowledge or experience
on the part of the defendant, the relationship of the purchase price to
the value of the property if uncontaminated, commonly known or
reasonably ascertainable information about the property, the obvious—
ness of the presence or likely presence of contamination at the
property, and the ability to detect such contamination by appropriate
inspection.
(© Nothing in this paragraph or in section 107(b)(3) [42 USCS
S07(b)(3)] dall diminish the licility of any previous owner or
operator of such fecility who would otherwise be lible under this
Act. Notwithstanding this paragraph, ifthe defendant obtained actual
knowledge of the release or threatened release of a hazardous sub—
stance at such facility when the defendant owned the real property
and then subsequently transferred ownership of the property to
another person without disclosing such knowledge, such defendant
duall be treated as lidble under section 107@)(1D) [42 USCS
8l0/@@] and no defense under section 107(b)(3) [42 USCS
8107(b)(3)] sall be available to such defendant.
(D) Nothing In this paragraph shall affect the lisbility under this Act
of a defendant who, by any act or amission, caused or contributed to
the relesse or threatened release of a hazardous substance which B
the subject of the action relating to the feality.
(36) The term “Indian trike””means any Indian trike, band, nation, or
other organized group or community, including any Alaska Native
village but not including any Alaska Native regional or villege corpora—
tin, which s recognized as eligible for the special programs and
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services provided by the United States to Indians because of their status
as Indians.
(BN (A) The term “&rvice station dealer” means any person-
(@ who owns or operates a motor wehicle service station, fillirg
station, gurage, or similar retaill establishrent engaged iIn the
business of selling, repairing, or servicing motor \ehicles, where a
sighrficat percentage of the gross revenue of the establishrent s
derived from the fueling, repairing, or servicing of motor \ehicles,
and
(i) who accepts for collection, accumulation, and delivery to an ail
recycling faality, recycled aill that (I) has been removed from the
engine of a ligtt duty motor wehicle or household appliances by the
owner of such vehicle or gppliances, and (Il Is presented, by such
owmer, 1 such person for collection, accunulation, and delivery t
an all recycling feality.
(B) For purposes of section 114(C) [42 USCS 8%14(0)], the term
“&rvice station dealer””gull, notwithstanding the provisions of sub-
paragraph (A), include any government agency that establishes a
faility solely for the purpose of accepting recycled oil that satisfies
the ariteria st forth in subclauses (I) and (1) of subparagraph (A)(ii),
and, with respect t recycled ail that satishies the ariteria set forth In
subclauses @ and (), owners or operators of refuse collection
services who are compelled by State law to ollect, accunulate, and
deliver such ail t an all recycling feality.
(©) The President sall promulgate regulations regarding the determi—
nation of what oconstitutes a sigiificait percentage of the gross
revenues of an establishment for purposes of this paragraph.
(3) The term “Incireration vessel””means any vesel which carries
hazardous substances for the purpose of incineration of such substances,
so loi.g as such substances or residues of such substances are on board.
(Cec. 11, 1980, P. L. 96-510, Title 1, 8101, 94 Stat. 2/67; Dec. 2, 1980,
P. L. 96-561, Title Il, &38(b), 94 Stat. 3300; Oct. 17, 1986, P. L. 9949,
Title 1, 88101, 114(), 127(d), Title V, Part I, &17(c)(2), 100 Stat. 1615,
1652, 1692, 1774.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text;
“This Act”. referred to in thls sectlon is Act Dec. 11 1980, P. L, 96-
510, 94 Stat. 2767 commona){lonown as the. Compre ?nswe Envm}

mental Res on Compens and Liabilit
p §§9 001 et seq. %or fuIFcIasm?lcatlon 0

appears ge era ?/
such Act’ consult USCS Ta es volumes.

6he1 Safe DrI[IkIS Vélgteé Act", refeﬁrore(ilN mcw ghlse%%tlogn el?aACt E)e4c2
US(fS 300 fet seq. For ?ul? aasa?lcatlon of su%ﬁ Actgconsu’¥ USCS
Tables volumes.
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Scope of title
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HAZARDOUS SUBSTANCES RELEASES, LIABILITY,
COMPENSATION

§960IMpefinitions~")

For purpose of this title{22 USCS &3601 et s}
(@D The term <&t of God””means an unanticipated grave natural
disaster or other natural phenomenon of an exceptional, inevitable, and
inesistible character, the effects of which could not have been prevented
or avoided by the exercise of due care or foresight.
@ The term “Administrator®”means the Administrator of the United
States Environmental Protection Agency.
() The term “Barrel””means forty-two United States gallons at sixty
degrees Fahrenheit.
@ The term “Claim®’means a demand iIn writing for a sum certain.
(®) The term “Claimant””means any person who presents a claim for
compensation under this Act.
®) The term “damages”’means damages for injury or loss of natural
resources as st forth in section 107(a) or 111(b) of this Act [42 USCS
2607(a) or B11(h)].
() The term “drinking water supply””means any raw or finished water
source that isor may be used by a public water system (as defired in the
Safe Drinking Water Act, or as drinking water by one or more
individuals.
®) The term “énvironment”Means (A) the navigable vaters, the waters
of the contiguous zone, and the ocean waters of which the natural
resources are under the exclusive management authority of the United
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HAZARDOUS SUBSTANCES RELEASES, LIABILITY,
COMPENSATION

§9601"Hefinitions'?)

For purpose of this title T2 USCS &601 et seq.}-
@ The term “&t of God””means an unanticipated grave natural
disaster or other natural phenomenon of an exception.0®, ineviteble, and
inesistible craracter, the effects of which could not have been prevented
or avoided by the exercise of due care or foresight.
(@ The term “Administrator”’means the Administrator of the United
States Environmental Protection Agency.
) The term “Barrel””means forty-two United States gallons at sixty
degrees Fahrenheit.
(@ The term “Claim”Mmeans a demand Inwriting for a sum certain.
(®) The term “Claimant””means any person who presents a claim for
compensation under this Act.
©) The term “damages”’means damages for injury or loss of natural
resources as st forth in section 107(a) or 111(b) of this Act [42 USCS
?9607(a) or %L1(b)]-
() The term “drinking water supply”’means any raw or finished water
source that sor may be used by a public water system (as defired in the
Safe Drinking Water Act, or as drinking water by one or more
individals.
©®) The term “énvironment” Mmeans (A) the navigable waters, the waters
of the contiguous zone, and the ocean waters of which the natural
resources are under the exclusive management authority of the United
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y for the proper utilization and operation of the fecility after complc-
u of the project; and includes preliminary planning to determine the
>nomic and engineering fessibility and the public health and safety
jJects of the project, the engineering, architectural, lepl, fisal, and
momic investigations and studies, and any surveys, designs, plas,

Irking drawings, specificatios, and other action necessary for the
nying out of the project, and (C) the inspection and supervision of the
icsss of carrying out the project to completion.

\) The term “demonstration”’means the inrdal exhibition of a new
ihnnlogy process or practice or a sighificattly new combination or use
technologies, processes or practices, subsequent to the development
e, for the purpose of proving technological fessibility and cost
ectiveness.

iThe term “disposal”” means the discharge, deposit, injection, dump-
5» Silling, leaking, or placing of any solid waste or hazardous waste
0 or on any land or water so that such solid waste or hazardous
Isie or any constituent thereof may enter the environment or be
Ittied into the air or discharged into any waters, including ground
iters.

1The term “Federal agency”’means any department, agency, or other
itrurentality of the Federal Government, any independent agency or
ablishment of the Federal Government including any Government
rporation, and the Government Printing Office.

)The term “fazardous waste”“means a solid weste, or combination of
Id westes, which because of its quantity, concentration, or physical,
emical, or infectious dharacteristics may—

(A) cause, or sighrficatly contribute to an increase In mortality or an
Increase In serious imewersible, or incapacitating reersible, illrsss; or
(B) pose a substantial present or potential hazard t human health or
the environment when improperly treated, stored, transported, or
disposed of, or otherwise managed.

The term "hazardous waste generation””means the act or process of
)ducing hazardous weste.

The term “hazardous waste management””means the systematic
ol of the oollection, source separation, storage, transportation,
iosssiny, treatment, recovery, and disposal of hazardous westes.

For purposes of Federal finacial assistance (other than rural
nmunities assistane), the term "implementation””does not include
- aoguisttion, lessing, construction, or modification of faclities or
lipment or the acquisition, lessing, or improvement of lad[-]

The term “Intermunicipal agency””means an agency established by
) or more municipalities with responsibility for planning or adminis-
tion of solid veste.

) The term “interstate agency””means an agency of two or more
nicipalities in different States, or an agency established by two or
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607. Liability

@ Covered persons; scope; recoverable costs and damages; interest rate;
“Comparable maturity””date. Notwithstanding any other provision or rule
of lav, and sibject only to the defenses st forth in subsection (b) of this

(D the owner and operator of a vesl or a fecility,
(@ any person who at the time of disposal of any hazardous substance
owned or operated any fecility at which such hazardous substances were
disposed of,
(@ any person who by contract, agreement, or otherwise arranged for
disposal or treatment, or arranged with a transporter for transport for
disposal or treatment, of hazardous substances owned or possessed by
such person, by any other party or ettaty, at any fecility or incineration
veszel owned or operated by another party or ettity and containing such
hazardous substances, and
(@ any person who accepts or accepted any hazardous substances for
transport 1o disposal or trcaijreni fedllities, incineration vesels or Sites
selected by such personjyrom which there isa relesse, or a threatened ~
release \WWhich causes the (Incurrence of response aosts, of a hazardous/
zsubstance} shalThe licble for— /
(A) alt costs of removal or remedial action incurred by the United
States Government or a State or an Indian tribe not inconsistent with
the national contingency plan;
(B) any other necessary costs of response incurred by any other
person consistent with the national contingency plan;
(C) damages for injury to, destruction of, or ) s of natural resources,
including the reasonable costs of assessing such injury, destruction, or
loss resulting from such a relesse; and
(D) the costs of any health assessment or health effects study carried
out under section 104(1) [42 USCS SR0A(i)]-

The amounts recoverable iIn an action under this section shall include
interest on the amounts recoverable under subparagraphs (A) through (D).
Such interest dell accrue from the later of (1) the date payment of a
specified amount sdemanded inwriting, or (i) the date of the expenditure
concemed. The rate of interest on the outstanding unpaid balance of the
amounts recoverable under this section shall be the same rate as s specified
for interest or investments of the Hazardous Substance Superfund estab—
lished under subchapter A of chapter 98 of the Intermal Revenue Code of
1954 [26 USCS &D501 et s.]. For purposes of applying such amend—
ments t interest under this subsection, the term “Comparable maturity”
gall be determined with reference to the date on which Interest accruing
under this subsection commences.

(©) Defenses. There gall be no liebility under subsection (@) of this section
for a person otherwise lidble who can establish by a preponderance of the
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evidence that the relesse or threat of release of a hazardous substance and
the damages resulting therefrom were caused solely by-
(D an act of God;
© an act of var;
(3 an act or omission of a third party other than an employee or agent
of the defendant, or than one whose act or omission occurs iIn connec—
tion with a contractual relationship, existing directly or indirectly, with
the defendant (except where the sole contractual arrangement arises
from a published tartffand acceptance for carriage by a common carrier
by rail), if the defendant establishes by a preponderance of the evidence
that (@) he exercised due care with respect to the hazardous substance
concermed, taking Into consideration the dharacteristics of such hazard—
ous substance, in ligt of all relevant facts and circumstances, and (b) he
took precautions against foreseeable acts or omissions of any such third
party and the consequences that could foreseeably result from such acts
or amissions; or
(4 any combination of the foregoing paragraphs.

(© Determination of amounts. (1) Except as provided in paragraph (2) of
this subsection, the libility under this section of an owner or operator
or other responsible person for each release of a hazardous substance or
incident involving release of a hazardous substance sall not exceed—

(A) for any wes=l, other than an incireration vesel, which carries
any hazardous substance as cargo or residue, $300 per gross ton, or
$5,000,000, whichever i greater;
(B) for any other vesl, other than an incineration vessel, $300 per
gross ton, or $500,000, whichever is greater;
(©) for any motor whicle, airoaft, pipeline (es defired iIn the
Hazardous Liquid Pipelire Safety Act of 1979 [49 USCS &2001 et
s0.]), or rolling stock, $50,000,000 or such lesser amount as the
President dall establish by regulation, but In no event less than
$5,000,000 (or, for releases of hazardous substances as defined in
section 101(14)(A) of this titlke [42 USCS &601(14)(A)] into the
navigable waters, $3,000,000). Such regulations sall take into ac—
count the siz, tye, location, storage, and handling capacity and
other matters relating to the likelihood of release in each such class
and to the economic Impact of such limits on each such class; or
(D) for any incireration vesel or any facility other than those
specified in subparagraph (C) of this paragraph, the total of all costs
of response plus $50,000,000 for any damages under this title [42
USCS &2601 et s1.].
(@ Notwithstanding the limitations in paragraph (1) of this subsection,
the liability of an owner or operator or other responsible person under
this section sall be the full and total oosts of response and damages, if
A () the release or threat of release of a hazardous substance was the
result of wilHul misconduct or wilHul negligence within the privity or
knowledge of such person, or (i) the primary cause of the releese was a
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UNITED STATES v. CHEM-DYNE CORP.

809

Clteas572F Supp.802 (1983)

States derives its authority for reimburse-
ment from the specific Act of Congress
nassed In the exercise of a constitutionald
unction or Power, its rights should also
derive from federal comnion law. United
States v. Kimbell Foods, Inc., 440 U.S, 715
76, 99 SCt. 1448 1457 59 LEd.2d 711
@mmﬂemmAﬁusmwa%
Ct, at 2397: Standard Qil, 332 U.S. at 306,
67 SCt _at 1607 Clearfield Trust Co. v.
United States, 318 U.S. 363, 366, 63 S.Ct.
573, 574, 87 LEd. 838 (1943). " In conclusion
the rights, liabilities and responsibilities of
the United States undler 42 U.S.C. § 9607
?ée governed by a federal rule of decision.

[5,6] The question now becomes wheth-
er the ‘scope of liability should be interpret-
ed according to the incorporated state law
of the forum state or a federally created
uniform law. This determination’is a mat-
ter of judicial policy dependent upon a vari-
ety of considerations relevant to the nature
of the specific governmental interests and
to the effects u&on them of aé)pg%lrg state
law. - Kimbell, 440 U.S. at 728, 9 S.Ct. at
1458 Standard Oil, 332 U.S. at 310,67 S.Ct.
at 1609, Federal programs that, by their
nature are and must B uniform in Charac-
ter throughout the nation necessitate the
formulation of federal rules of decision.
Kimbell, 440 U.S. at 728, 99 S.Ct at 1458;
Standard Oil, 332 U.S. at 311, 67 S.Ct at
1609-1610.  CERCLA is such a federal pro-
g_rram_. Representative Florio explained:

0 insure the development of a uniform
rule of law, and to discourage business deal-
ing in hazardous substancés from locating
anarlly In states with mare lenient laws,
he bill will encourage the further develop-
ment of a Federal” common law in this
area." 126 Cong.Rec. HLLTRT (Dec. 3,1980).
CERCLA was designed to complement ex-
iting federal requlations by providing
emefgency funds for the clean-uP of inac-
tive Or abiandoned hazardous waste Sites as
vell as ||Ie?a| releases, such as "midnight
dumping,” located across the nation in Vir-

See U.S. Const.,, Art. 1V, 8 3. cl. 22 “The
Congress shall have power to dispose of and
make all needful rules and regulations respect-

tually every state. Id. at H11801. Expo-
sure ‘to, these substances poses a threat to
the nation's national resources and to public
health, A liability standard which varies in
the different forum states would undermine
the policies of the statute by encouraging
lllegal dumping in states with lax liability
;s Id. at HLL787; See Report to Con-
gress In{urles and Damages From Hazard-
ous Was es—,Ana|¥S|s and Improvement of
Legal Remedies, 97th Cong., 2d Sess. (1982).
There is.no good reason why the United
States' right to reimbursement should be
subjected "to the needless uncertainty and
subseg,uent,d,elay occasioned b¥ diversified
local disposition‘when this matter is appro-
priate for uniform national treatment.

[7.8] _Flndm?, then, that the delingation
of a uniform federal rule of decision is
consistent with the legislative history and
Pollues of CERCLA and finding further
hat no compelling local interests mandate
the incorporation Of state |aw, a determina-
tion of the content of the federal rule is the
final step in the analysis.. Federal statutes
dealing with similar"subject matter are a
prime Tepository of federal policy on a sub-
Jrect and' a starting point_for ascertainin

ederal common law. Illinois v. City 0
Milwaukee, 406 U.S. 91, 91, 92 S.Ct. 1385,
1385, 31 LEd.2d 712 (1972{., Neither stat-
utes nor decisions of a particular state can
be conclusive when fashioning federal law.

The Federal Water Pollution Control Act
EFWPCA) was codified _Bu[suan_t to the
ongressional policy prohi |t|_n(t; ol or haz-
ardous substance discharges into navigable
waters of the United States. 33 USC.
8 1321(b)rg_1). The owner or operator of a
vessel which illegally discharges may be
jointly and severally”liable to“the govern-
ment”for its expenses in cleaning up the
substances. Id. at _1321(b)(2%%BX||)' Unit-
ed States v. M/V Big Sam, 681 F.2d 432,
439 (5th Clr.19821é ex-Tow, 589 F.2d at
1314, In Re Berkley Curtis Bay Co, 557
F.Supp. 335, 339 (S.D.N.Y.19833; affd in
part and rem in part, 697 F.2d 288 (2d

ing the territory and other property belonging
to the United States..
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Cir.1983) United States v. Hollywood Ma-
ring, InC., 519 F.Supp. 688 D.Tex.
1981). rev'd on other grounds, 625 F.2d 524
(5th Clr.1980). In faCt, the pertinent lan-
?uage of the two statutes addressing liabili-
8/ and contribution is strikingly “similar,
ompare 33 U.S.C. %1321(? with_42

USC. §9607(a), (b), and 33 USC.

1321(h) with "42" US.C.. 8§ 9607(¢)(2).
hile the complementarz olicies and com-
parable language of FWPCA and CERCLA
are persuasive points, a blanket adoption of
the éomt and several liability standard of

1321 would be inconsistent with the legis-

Fative history of CERCIA.

Typically, as in this case, there will be
nurmerous hazardous substance generators
or transporters who have dlsPose of wastes
at a particular site. The term joint and
several liability was deleted from the ex-
press Janquagé of the. statute in order to
avoid its Universal application to mappro?rl-
ate circumstances. An examination of the
common law reveals that when two or more
P,ersons actmp Independently caused a dis-
Inct or smge,harm for which there is a
reasonable Dasis for division according to
the contribution of each, each is subject to
liability only for the portion of the total
harm that he has himself caused. Restate-
ment (Second) of Torts, §4SSA, 881
(1976}; Prosser, Law of Torts (4th ed. 1971),
pp. 313-314; Edmonds V. Compagnle Gene-
rale Transatlantlgue, 443 .S, 256, 260, 99
S.Ct. 2753, 2156, 61 L.Ed.2d 521 (1979): See
Michie v. Great Lakes Steel Division, Na-
tional Steel Corp,, 49 F.2d 213 (6th Cir.
1_974%' See, e, City of Valparaiso v. Mof-
fit, 12 Ind.App. 250,255, 39 N.E. 909 (1895)
two independent polluters of a stream, al-
hough not joint tortfeasors, are % intly and
severally liable for damages). But where
twg or” more persons calse a single and
indivisible harm, each is subject to Tiabilit
for the entire harm. Restatément (Secon
of Torts, § 875; Prosser at 315-316, Fur-
thermore, where the conduct of two or
more persons liable under § 9607 has com-
bined to violate the statute, and one or
more_ of the defendants seeks to limit his
liability on the ground that the entire harm
Is capable of apportionment, the burden of
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roof as to apportionment is upon each dle-
endant. 1d. at § 433B; Id. These rules
clearly enumerate the analysis to be under-
taken” when aPpIYmg 42 US.C. § 9607 and
are most likely o advance the legislative
policies and objectives of the Act

C. Summary Judgment

[9]  The defendants, under section 180
of the Manual for Complex Litigation, have
moved for an early determination that they
are not jointly and severally liable for the
reimbursement of clean-up ‘costs at Chem-
Dyne. The proposition of the defendants is
that because joint and severally ||ab|||tX S
not expressly. provided for in CERCLA
there is no basis for its imposition, We find
this to be an incorrect interpretation of the
Act. and will apply the law under 42 US.C.
§ 9607 as delineated In the prior discussion.
The Motion of defendants is essent|a||¥ a
Motion for a Partial Summary Judgment on
the Issue of joint and several liability. Fed.
R.Civ.P. 56: See, In Re Beef Industry Anti-
trust Litigation, 600 F.2d 1148, 1170 (5th
Cir.1979), “cert, denied sub nom., Safeway
Stores, Inc. V. Meat Price Investigators
Ass'n, 449 US. 905, 101 S.Ct. 280, 66
LEd.2d 137 (1980).

The summary judgment standard in this
Circuit is_a stringent one. Rule 56(c) per-
mits the Court togrant summary %u gment
when there is no genuine issue 0f material
fact and when the’moving fparty IS entitled
to H(udgment as a matter of law. Sartor v.
Arkansas Natural Gas Corp., 321 U.S. 620,
61 S.Ct. 724, 88 LEd. %7 ﬁ944); Tee-Pak;
Inc. v, St. Re?ls Paper Co. 491 F.2d 1193
1195 (6th Cir. 97@. In deciding a Motion
for Summary Judgment, the Court must
construe evidence in a ||%ht least favorable
to the movant and most favorable to the
%nposmg garty. Bohn Aluminum & Brass

orp. Vi Storm King Corp., 303 F.2d 42,
427(6th Cir.1962). | The Court must exercise
extreme caution in disposing of complex
cases on a Motion for Summary Judgment
SJ. Groves & Sons Co. v. Ohio Turnpike
Commission, 315 F.2d 235, 237 (6th Cir.
1963), cert, denied, 375 U.S. 824, 84'S.Ct. 6,
11 LEd.2d 57 (1963)
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. OMF @S2 F Supp. 811 (1083) o
The, question of whether the defendants fact concerning the divisibility of the hurm

are Join |¥ or severally liable for the clean-
Up Costs turns on a fa|r|¥ complex factyal
determination. Read in the "r?ht most fa-
vorable to the plaintiff, the following facts
ilustrate the nature of the problem; The
Chem-Dyne facmt?/ contains a variety of
hazardos waste from 289 generatorS or
transporters, con_smtmg of &bout 608,000
ﬁounds of material. Some of the wastes
ave commingled but the identities of the
sources of these wastes remain unascer-
tained. The fact of the mixing of the
Wastes raises an issue as to the divisibility
of the harm.  Further, a dispute exists over
which of the wastes have contaminated the
ground water, the degree of their migration
and concomifant health hazard.  Finally,
the volume of waste of a particular genera-
tor is not an accurate predictor of the risk
associated with the waste hecause the foxic-
ity or migrafory potential of a particular
hazardous “substance generally varies inde-
pendently with the volume 0f the waste.

This case, as do most pollution cases,
turns on the issue of whether the harm
caused at Chem-Dyne is "divisible” or "indi-
visible," If the harm is_ divisible and if
there IS a reasonable basis for apportion-
ment of damages, each defendant is liable
only for the portion of harm_he himself
caused.  Restatement ,([Second) of Torts,

443A, 881, In this situation, the burden
of proof as to ap?ortlonment IS uP]on each
defendant. 1. at § 433B. On the other
hand, If the defendants caused an indivisi-
ble harm, each Is subgect to liability for the
entire harm. 1d. at 8 875. The defendants
have, not carried, their burden of demon-
strating the divisibility of the harm and the
gll%%ees to which each defendant is respjii-

The judicial interpretation of the nature
and_scope of liability under 42 US.C.
§ 9607 Is intended to assist the parties in
expediting dlscoverP/ and trial preparation.
Manual of _ComP,e,x Litigation, 8§ 180,
There s an insufficient evidentiary basis,
with unresolved factual questions, which
Precludes the resolution of this case in the
form of @ summary judgment motion. Be-
muse there are genuing issues of material

and any potential aploortlon,ment, the de-
fendants are not entitled to judgment as a
matter of law.

D. Summary

In conglusion, 42 U.S.C. ? 9607, provides
for a uniform federal rule of decision which
delineates the scoge of liabilit Pursuant to
the Restatement (Second) of Torts 8§ 4338,
433A, 875, 81, Additionally, because the
defendants have not shown conclusively
that there exists no ?enume ISsue of materi-
al fact, they are nof entitled to the partial
summar\g 1ud ment as a matter of law.
sartor, 321 US. at 620, 64 S.Ct at 7L

The Court hereby DENIES defendants
Motion for Partial Summary Judgment.

IT IS SO ORDERED.

Raye S. SKINNER

v,
OLD SOUTHERN LIFE INS. CO.
Civ. A. No. 83-1522.

United States District Court,
W.D. Louisiana,
Alexandria Division.

Oct 11, 1983,

On motjon_to remand action to state
court, the District Court, Nauman S. Scott
Chief Judge, held that: (1) words "receipt
by the defendant, through service or other-
wise" in statute governing time for filing of
removal petition means recelFt by service or
some action which. is equivalent”of service,
and (23 date on which insurance company s
defendant received copy of insured's, peti-
tion served on Louisiana Secretary of State,
rather than earlier date on which defendant
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the Mortgagee, Given the existence of the
Fireman's Fund pollcP/, however Apk)/]alachl-
an argues that itS obiigation to the Mortga-
gee Was cancelled as of the date Fireman's
und assumed coverage, and therefore
Fireman's Fund is not entitled to seek con-
tribution from Appalachian for the loss
claimed by the Mortgagee. The Court
agrees,

The New York standard mortgage clause
hus been interpreted to operate s an inde-
pendent contract of insurance between the
Insurer and the mortgagee. Rubsnstein v.
Costopolitan MuL Irs. G., 403 N.Y.S.2d
%, 61 AD.2d 1029 (1978); Fancher V. Car-
son-Canpbel, Irc., 216 Kan, 141, 530 P
1225 (1995); Hartford Fire Irs. (o, V. ASS0—
ciates Capital Comp., 313 50,20 404 (Miss.
1975); waynesville Sec. Bank V. Stuyvesanl
Ins. ., 499 SW.2d 218 (Mo.App.1973);
Travelers Indemnity Co. v. Storecraft, Irc.,
491 SW.2d 745 (Tex.Clv.Apg.1973). In ac-
tuality, however, what has been termed an
Independent contract” is more accurat_eIK
characterized as a right of estoppel whic
the mortgagee holds against the Insurer so
that the mortgagee is not subject. to forfei-
ture because of any act or omission of the
insured, unknown to the mo,rtga%ee. Exist-
Ing case law reveals that this estoppel right
exists only for the benefit of the mort?a-
gee. The Court has not been presented
with any authority which would allow a
Barty_ ofher than the one intended to be

endfited. from the mortgage clause to as-
sert a claim against an insurer for failure to
notny the Mortgagee as required by the
standard mortgage clause. cf. Fancher v.
Carson-Campoeil, supra, 530 P.2d at 1228
(allowing claim based on standard mort-
gage clause to be asserted by individuals
Who were, intended heneficiariés of mortga-
gee’s position as It related to this clause).

In the present case. Fireman's Fund is
attempting to F{ICk up the estoppel rights
which™ the” Bank  would have had agdinst
Appalachian. - This it cannot do. In selling
its palicy covering the_Deer Dale Property
and accepting a premium therefore, Fire-
man's Fund éxtinquished the Bank's rights
against Appalachian. . Appalachian . Was
thus the unintended third party beneficiary

of the contract thween Fireman's Fend
and McCoy_ Lincoln-Mereury, - The Court
notes that "Firumun'a Fund did not rely on
the existence of the Appalachian [dlicy
since Its premium rate was not adﬂust_ed 0
reflect the presence of other similar insur-
ance coverage on the Deer Dale P,r01>or}1y.
Having recelved u full_premium, Firéman’s
Fund got everything it bar%alned_for_and
the present holding “does not deprive it of
any real rlgh_t. The inability of Fireman's
Fund to capitalize on u possible windfall
offers no occasjon for this Court to flfford It
relief. . Accordin Ix\, judgment will e en-
tered in favor of” Appalachian and ngainst
Fireman’s Fund.

An appropriate Order will be entered.

ORDER

AND NOW, TO WIT, this 7th day of
October, 1983, for the reasons stated i the
foregoing Memorandum, T IS ORDERED

as follows:

L The motion of plaintiff Fireman's
Fund Insurance Company for summary
judgment 1S denied.

2. The motion of defendant Appalachian
Insurance Company for summary judgment
IS granted.

3. Judgment s, entered in favor of de-

fendant P?Iach,ian Insurance Cgmrﬁ)an
and agains Bamtlff Fireman's Fund Insur-

ance Company.

(O 1 KEHUIVBHISSUV

UNITED STATES of America, Plaintiff

V.
CHEM-DYNE CORP., ¢t al., Defendants.
No. C-1-82-840.

United States District Court,
S.D. Ohio, WD.
Oct. 11, 1983,

As Amended Oct. 14, 1983,
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sation, and Liability Act by the United
States against defendant companies which
allegedly”generated or transported hazard-
0us substances located at treatment facility
for reimbursement of money expended to
Institute remedial action at “site. Defend-
ant companies moved for early determina-
tion.that they were not jointly"and several-

liable for”clean up costs “at site. The

istrict Court, Carl B. Rubin, Chief Judge,
held that issues of fact were raised concern-
ing d|\_/|5|b|||t¥ of harm and any Potentlal
apportionment, and thus defendant compa-
Nies were not entitled to partiai summary
judgment.

Motion denied.

1 Statutes <*=216

State,..jnts of Ieglslatlon’s Sponsors are
Properly accorded substantial weight in in-
erpreting statute, although remarks of a
single legislator are not controlling.

2. Health and Environment «=25.5(5)

ScoPe of liability and term joint and
several liability were deleted from Compre-
hensive Environmental Response, Compen-
sation, and Lllal_bl|ltg Act In order to have
scope of liahility determined under com-
mon-aw principlés, where court performm?
case-y-case evaluation of complex factua
scenarios associated with multiple-genera-
tor waste Sites would assess Bro fiety of
applying joint and several ligbility on an
individual” basis, and was not intended as a
rejection of joint and several liability.
Comprehensive - Environmental  Response
Compensation, and Liability Act, § 107, 42
US.CA § 9607,

J. Federal Courts «>31l

In situations where there is a lack of an
*ress stafutory provision selecting state
v federal law, the inevitable incomplete-
Poa presented by all legislation means that
aterstitial federal lawmaking is a basic re-
*Ponsidility of the federal colrts.

Federal Courts «=>433 o
Rights, liabilities and responsibilities of
United States under Comprehensive En-
nmental Response, Compensation, and

Liability Act are governed by a federal rule
of deciion, in view of fact” that improper
disposal or release of hazardous substances
IS an enormous and complex problem of
national ma%nltude involving uniquely fed-
eral interests.  Comprehensive ~Environ-
mental Res€onse Compensation, and Liabil-
ity Act, § 107 42 USCA. § 9307,

5. Federal Courts «=374 .

Federal progégms that by their nature
are and must "be uniform " in character
throughout the nation necessitate formula-
tion of federal rules of decision.

6. Federal Courts «>433
. Scope of ||ab|I|tP/ under the Comprehen-
sive Environmental' Response, Compensa-
tion, and Liability Act should be interpreted
accarding to federally created uniform law,
In view 0f fact that federal program must
be uniform in character throughout the na-
tion. Comprehensive Environmental Re-
s§ponse, Compensation, and Liability Act,
107, 42 US.C.AA. § 9607.

/. Common Law <13
_Federal statutes dealing with_similar
subject matter are a prime repository of
feceral policy on a subject and' a starting
point for ascertaining federal common law

8. Federal Courts «=374

_ Neither statutes nor decisions of a par-
ticular state can be conclusive when fash-
loning federal law.

9. Federal Civil Procedure <3=2481

In action brought under the Compre-
hensive Environmental Response, Compen-
sation, and Liability Act b%/_ the United
States agamst companies which allegedly
generated or transported hazardous sub-
Stances located at treatment facility for re-
imbursement of money expended to insti-
tute remedial action af site, issues of mate-
rial fact were raised concerning divisibilit
of harm and any Potentlal_apportlonmen ,
and thus defendant companies were not en-
titled to summary judgment that they were
not jointly and severalleé liable.  Compre-
hensive Environmental esgonse Comgen-
%a38617, and Liability Act, § 107,42 USCA
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Christopher Barnes, U.S. Atty., Elizabeth
Whitaker; Asst. U.S. /-\tt/x., Cincinnati, Ohio,
Caral E. Dinkins, Asst. ttx. Gen, Barry S,
Sandals, James J. Dragna, oy{ce R, Branda,
Richard Lazarus, Land & Natural Resource
Div., Deborah W0|tte, U.S. Environmen-
tal Protection Agency, Washington, D.C,
Jonathan McPhee, U.S. Environmental Pro-

tection Agency, Chicarr]o, 111, E. Dennis Mu-

chnicki, Steven J. Wil
Environmental Law
Ohio, for plaintiff.

Steve Williams, Wood, Lamping, Slutz &
Reckman, Cincinnati, Ohio, for defendants
Hamilton Industrial Real Es., B & W Enter-
&nses, Whitco Enterprises and William L.
0vas.

John A Garretson, Hamilton, Ohio, for
Zettler,

Christopher R. Schraff, Martin S, Seltzer
Columbus, Ohio, for defendants Rohm &
Haas Co., Delaware, Tennessee, Connecti-
((:)ult, Inc., CIBA-GEIGY Corp., and Shell

Il

Alex S. Karlin, Houston, Tex., for defend-
ant Shell Qil Co.

Ellen S. Friedell, Philadelphia, Pa., for
defendant Rohm & Haas Co.

Robert A Naidus, Ardsley, N.Y., for de-
fendant CIBA-GEIGY Corp.

(Gerald L. Baldwin, William H. Hawkins,
Cincinnati, Ohio, Fred A, Windover, North
Adams, Mass, for defendants Allied Corp,
Aurora Casket Co. and Sprague Elec.

Thomas T. Terp, Cincinnati, Ohio, Rich-
ard W. Kearney, Gen. Counsel, Needham
Heights, Mass, for defendants Ludlow
Corp,, Astro Containers, Inc. and The. B/F.
Goodrich Co.

R. Joseph Parker, Kim Burke, Cincinnati,
Ohio, Phocion S. Park, St. Louis, Mo., for
gefendants Monsanto Co. and C.W. Zubigl

0

,Rob,ert C. MclIntosh, Arthur Knabe, Cin-
i:mnatl, Ohio, for defendant Frank Irey, Jr.,
nc.

Michael Szolosi, Columbus, Ohio, for de-
fendants World Pipe Service Co., Kipin In-
dustries 3nd Frank Irey, Jr., Inc.

eg, Asst. Attys. Gen,
ection, Columbus,
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. Daniel J. Gunsett, Columbus, Ohio,
liam W, Falsgraf, Cleveland, Chio, fc
fendants Phillips Petroleum Co. and Bi
ing Ferris Industries.

David C. Greer, Dayton, Ohio, for de
ant Searle Medical Products.

mkmR. Cromer, Indianapolis, Ind., T.
as Ravis, Pittshurgh, Pa., for defendant
vil Products Inc.

Richard L. Creighton, Jr., Cincin,
Ohio, for defendant Liberty Solvent
Chemical.

Mark Wallach, Cleveland, Ohio, for
fendant Chemical Solvents.
I, Ohio, F

Thomas L. Conlan, Cincinnat
D. Tully, Warner Norcross & Judd, Gn
IRaplds, Mich, for defendant Bofors-Noi
nc.

ORDER DENYING DEFENDANTS'
MOTION FOR PARTIAL
SUMMARY JUDGMENT

CARL B. RUBIN, Chief Judge.

This matter is before the Court on tl
Motion of the defendants for Partial Sun
mary Judgment under the Comprehensi\
Environméntal  Response,  Compensatio
and_ Liability Act, 42 USC. §9%0
(“CERCLA").” Plainti'f United States ha
sued 24 defendants, who allegedly general
ed or transported the hazardous substance
located at the Chem-D){ne treatment facili
ty, for reimbursement of the superfum
money expended to institute remedial ac-
tion at the site. In order to expedite dis-
covery and trial preparation, the, defendant-
have moved for an early determination tha;
they are not jointly and severally liable foi
the”clean-up ‘costs"at Chem-Dyne. Manual
for Complex Litigation, § 1.80 (1977).

A. Statutory Construction

The defendants have moved for a deter-
mination of the sc%oe of liability under
CERCLA, 42 US.C. § 9607 which is a mat-
ter of first impression to this Court. At
present, there IS no case authority specifi-
cally addressing this point.
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Citeu 372 F.Supp. 802 (1983)

The analysis begins with an examination
of the germane statutory language. Dick-
erson v. New Banner Institute, Ic.,
US. _, 103 SCt 956, 74 L.Ed.2d 845
(1983). The statutory definitionof liabiljty
Is the standard of fiability which obtains
under 33 USC. § 1321 42 USC
§ 9601&32). The pertinent Iangua(I;e pro-
vides that when the owner or operator of a
vessel from which oil or hazardous sub-
stances is discharged in  violation . of
§ 1321(bX3), he shall'be liable to the United
States Government for the actual costs ...
B USC, 8 1321(0‘1). At the time of
CERCLA's enactment, this section had been
interpreted to impose a strict liability stan-
dard. stevart Tr rtation Co. v, Uniced
ates, 50 F20 600, 613 (4th Cir.1070)
United States v. Tex-Tow, Irc., 589 F.2d
1310, 1314-15 g’[h Cir.1978); Burgess v.
/v Tanaro, 564 F20 G54, 982 g’st Cir
1977), cert, denied, 435 U.S. 941, 98 SCt.
1520, 55 LEd.2d 537 (1978); Tug_ocean
Prince, Irc. v. United States, 436 F.SUpp.
907 (S.D.N.Y.1977), afftl in Eart revl in
part on other grounds, 584 F.2d 1151 (2d
Cir.1978). 1t is proper to assume Congress
wes aware ol the judicial interpretation of
section 1321 as a strict liability standard.
Cannon V. University of Chi 441 US.
677, 696-97, 99 S.Ct. 1946, %7-1958,_60
L.Ed.2d 560 (19792. In fact, the legislative
history of the statute directly supports this
fmdm%]_.I 126 Cong.Rec. $14964 FNov. 24,
1980) H11787 (Dec.”3, 1980).

I. Section 9607(a) provides:
Notwithstanding any other provision or rule
of law, and subject only to the defenses set
forth in subsection (b) of this section—
(1) the owner and operator of a vessel (oth-
erwise subject to the jurisdiction of the Unit-
ed States) or a facility,
(2) any person who at the time of disposal of
any hazardous substance owned or operated
any facility at which such hazardous sub-
stances were disposed of,
(3) any person who by contract agreement,
or otherwise arranged for disposal or treat-
ment, or arranged with a transporter for
transport for disposal or treatment, of haz-
ardous substances owned or possessed by
such person, by any other party or entity, at
any facility owned or operated by another

party or entity and containing such hazard-
ous substances, and

The liability. section lists the classes of
Persons poteritially [iable under the Act for
he costs incurred by government removal
or remedial actionl ~ united States v.
Waste Indstries, Irc., 596 F.Supp. 1301
(E.D.N.C.1983); city of Philadelphia v, Ste—
han Chemical (., 944 F.Supp, 1135 (E.D.
B_a.1982). _In contrast to plaintiff's asser-
tion that joint and several liability is clear
from the ex?ress statutory language, the
Court finds the Iangua?e ambiguous with
regard to the scope of ligbilify. Conse-
quently, in an attempt to discern the Con-
gressional intent, the Court will review and
Weigh the legislative history of the Act
Dickerson, US.at----- 103 S.Ct. at

CERCLA was enacted hoth to provide
rapid resPonses to the. nationwide threats
ﬁosed by the 30-50,000 improperly managed
azardous waste sites in this Country as
well as to induce voluntary responses to
those sites. 5 U.S.Code Conq. & Ad.News
6119, 6119-6120_&1980). The eqlslatlon £s-
tablishes a 1.6 billion dollar trust fund (S“su-
perfund"), drawn from industry and federal
appropriations, to finance the Clean-up and
containment efforts. 1. at 6119 The
state or federal government maY then pur-
sue rapid recovery of the costs incurred
from persons liablé to reimburse the super-
fund money expended. This recovery task
may prove difficult when several companies
used a site, when dumped chemicals react
with others to form new or more toxic

(4) any person who accepts or accepted any
hazardous substances for transport to dis-
posal or treatment facilities or sites selected
by such person, from which there is a re-
lease, or a threatened release which causes
the incurrence of response costs, of a hazard-
ous substance, shall be liable for—

(A) all costs of removal or remedial action
incurred by the United States Government or
a State not inconsistent with the national
contingency plan;

(B) any other necessary costs of response
incurred by any other person consistent with
the national contingency plan; and

(C) damages for injury to, destruction of,
or loss of natural resources, including the
reasonable costs of assessing such injury,
destruction, or loss resulting from such a
release. 42 U.S.C. § 9607(a).
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substances, or when records2 are unavaila-
ble Nevertheless those respon3|ble for the
problems caused by the hazardous wastes
Were intended to béar the costs and respon-
sibilities for remedying the condition.
U.S.Code Cong. & Ad.News at 6119,

As background, two different superfund
bills procesded simultaneously through the
House and Senate. On November 24, 1980,
the Senate made its final amendment o, its
bill, thereby ehmmahnd the term strict,
joint and several liabili Its provi-
sions. 126 Cong.Rec. 14964 (Nov. 24
1980}_I Subseq uentI on December 3, 1980
the.Fouse siruck the language In Its il
and substituted the language 0f the Senate

which was later énacted. 126 Cong.
Rec HLL/87 (Dec. 3, 1980).

The defendants quote at length from
Senator Helms' speech:

Retention of joint and several liahility o
in S, 1480 received intense and well-de-
served criticism from _a number of
SOUICes, smce it could impose financial
responsibility for massive costs and dam-
ages awards on persons who contributed
only minimally (if at all) to a release or
injury.  Joinf and several ||ab|||ty for
costs” and_damages was espeuay perni-
clous |nS 1480, not only because of the
exceed ng broad cateqo nes o persons
subject t0 Tia ||t?/ and the wide array of
damages avallab but also because It
was coupled with an industry- based fund
Those contnbutlng} to the fund will
quently be paying Tor conditions they had
no respon3|b| Ity In creating or even con-
tribyting to. To adopt a Homt and several
liability'scheme on top of this would have
been grossly unfair,

The drafters of the Stafford-Randalph
substitute have recognized this unfair-
ness, and the Jack of Wisdom in eliminat-
ing any meaningful link between cquabIe
conduct and “financial responsibility,
ConsequentlY al| references to joint arid
|setvejral liability in the bill have been de-
ete

It is very clear from the Iandua e of
the Stafford-Randolph substitute itself,

2. See The Resource Conservation and Recovery

572 FEDERAL SUPPLEMENT

from. the legislative hlstorY and from tl
liability provisions of section 311 of
Federal ‘Water Pollution Control A
that now the Stafford- EandoIPh bill o
not in and of itself create joint and seve
al liability.

126 Cong.Rec. S15004 (Nov. 24, 1980). Thi
view of statutory construction Is at odd
with the quidelines provided by the Su
preme Coulrt. Senator Helms was an oppn
nent of the hill. 1. at S14988. Accord] n?
y, .his statements are entitled to litt
Weight in construing the statute. Ernst d
Emst v. Hochfelder, 425 U.S. 185, 204 n. 24
05 S.Ct 1375, 1386 n. 24, 47 LEd 2d 668
(11975) Holtzman v. Schle.iinger, 414 U.S,
3041313 n. 13 94 SCt 1, 6 n 13 38
LEd.2d 18 (197%) nite<] States V, Cala-
raro, 354 US, 31 357, 77 S.Ct. 1138, 1142
1 LEd 24 13% 56956 Mastro Plastics

270 288, 76 SCt.
349 360, 100 "L.Ed. 309 (1956) Schwei—
mann Bros. v. Calvert Distillers 31
U.S. 384 304 71 S.Ct 745, 750, 95 LEd.
1035 (1951).

Senator Stafford, sponsor of the bill, suc-
cinctly noted that there was an elementa-
tion of the term joint and several liability
as well as an elimination of the scope of
liability. 126 CongRec. 514969 (Nov. 24,
1980). " Senator_Randolph, = sponisor, _ex-
Plalned the significance of these modifica-
lons;

We have kept strict liability in the
compromise, specifying the standard of
liability under' section”311 of the Clean
Water Act, but we have deleted any ref-
erence to joint and several liability, rely-
ing on common law principles to” deter-
mine when_ parties should be severally
liable... The changes were made in rec-
?nltlon of the diffiCulty in prescribing in

statutory terms liability standards which
will be” applicable in” individyal cases,
The changes do not reflect a rejection of
the standards in the earlier bill

Unless otherwise Prowded in this act,
the standard of liability Is intened to be
the same as that provided in section 311

Act of 1976, 42 U.S.C. 88 6923, 6924.
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of the Federal Water Pollution Control
Act (33 US.C. 1320). | understand this
to be a standard of strict liability.

It is intended that issues of liability not
resolved by this act, if any, shall be"gov-
erned by raditional and evolving princi-
ples of common law. An examplé is joint
and several liability. An?/ reference to
these terms has been deleted, and the
liahility of joint tortfeasors will be deter-
mlqed under common or previous Statuto-
Iy law.

Id. at S14964.

Turning to the House proceedings, Repre-
|sentztaft]lve Florio, sponsor, commiented  at
ength:

The liability provisions of this_bill do
not refer to ‘the terms strict, joint and
several liability, terms which_were con-
tained in the version of H.R. 7020 passed
earlier by this body. The standard of
liabjility in these amendments is intended
tobe ... strict liability... | have con-
cluded that desthe the “absence of these
specific term3, the strict liability standard
already approved by this body is B_re_-
served. Issues of joint and several liabili-
ty not resolved by this shall be governed
by traditional and evolving principles of
common law. The terms joint and sever-
al have been deleted with the intent that
the liability of joint tortfeasors be deter-
mined under common or previous statuto-
r}/ law... Rather than announce the
standard, and then cut back on its appli-
cability, this hill refers to section 311 of
the Clean Water Act and to traditional
and evolving Pnnmples 0of common law in
determining he_|labl|lt¥ of such joint
tortfeasore.” To insure the development
of a uniform rule of law, and to discour-
age business dealing in. hazardous sub-
stances from locating primarily in States
with more lenient laws, the Bill will en-

An opinion of the Assistant Attorney Genera]
referred to in Florio's statement and incorpo-
rated into the Congressional Record interp-ets
33 U.S.C. 8§ 1321 as a strict liability standard,
noUng that the case law was based in part on
the legislative history of that statute. 126
Cong.Rec. HI11788 (Dec. 3, 1980). It was fur-

courage the further development of n
Federal common law in this area

| might point out that_section 311 has
been interpreted by the Coast Guard, the
(Government body Tesponsible for admin-
istering the section 311(k) revo_lva fund,
as Imposing joint and several liability_un-
der apﬂro flate circumstances.,, ~This
established policy seems particularly ap-
plicable in cases of hazardous waste Sites,
Where several persons have often contrib-
uted to an indivisible harm,

. at H117873 Representative Waxman
observed, "{ajlthough the Senate version
did not contain the House language. on the
question of joint and several “liafility, the
intent of the House provisions. will largely
be served through the prevailing common
law rules relating to apportionmént among
defendants who are held 9g)mtly and sever-
ally liable." 1d. at HI 179,

[L. ] Statements of the legislation's
sponsors are properly accorded stbstantial
Weight in mterPretmg the statute, although
the remarks of a single legislator are not
controlllng. Chrysler Comp. v. Brown, 441
U, 231311, 9 SCt. 17051722, 60 L Ed 2d
208 (1979): Federal Energy Adninistration
v, Alconquin SNG.. Irc. 406 US. 548, 5pA
05 S.Ct. 2295, 2304, 497 L.Ed.2d 49 (1976);
Pan American World Airways, Inc. V. Civil
serovautics card, 330 F2d 770 . Cr
1967), afry, 391 U.S, 461, 88 S.Ct. 1715, 20
LEd.2d 748 (1968). The fact that the term
joint and several ||ab|||_tY was deleted from
a B[I_Or draft of the bill or that the term
liability refers to the standard under 33
U.S.C."8 1321, in and of itself, Is not dlsgos-
itive of the scope of liability under CERC-
LA. See Red Lion Broadcasting Co. V.
rec. 35 US, 367 30 1180 SOt 1704
1807 n. 11, 23 LEd.2d 371 61969). Perhaps
In other contexts, when onqress deletes
certain language it “strongly militates
against a judgnient that Congress intended

ther determined that the deletion of the term
joint and several liability did not preclude the
courts from imposing it where appropriate. Id
Finally, 42 U.S.C. § 9607(e)(2), which provides
for contribution, was viewed as only having
relevance in joint and several liability context.
Id.
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n result thut it expressly declined lo unact."
Gulf Oil Corp. v. Cupp Tuving ., 419 US.
19, 200,96 S.CL 30, 401, 42 LEd2d 376
(1974). This case, however, presents un ex-
ceptional situation. A readlng of the entire
legislative history m context revwals thut
the scope of liability and term joint and
several liability wcro deleted lo uvoid u
mandatory legislative standard applicable
in all situations which might produce ineg-
uitable results in some cases. 126 Cong.
ltec. at S14964, S15004, H11787. H11799;
1% Conig.Rec. HI465 (Sept. 23, 1980] (re-
marks of Rep. Madigan), H9466 (remarks of
Rep, Stockman).  The deletion Wus not in-
tended as a rejection of joint and several
||ab|I|t¥. 126 Con%.Rec. 514964, H11787,
H11799 (Nov. 24, 1802. Rather, the term
was, omitted in order to have the scope of
|Iabl|!t){ determined under common’ law
grmmpes, Where a court performing a case
y case evaluation of the complexfactual
scenarios associated with multiplc-genera-
tor waste sites will assess the propfiety of
applying joint and several liability ori an
Individual basis. .

B. Scope of Liability

[SL . Because the legislative historg,evinc-

es fhe intent that the” scope of liability
under CERCLA, 42 U.S.C. § 9607, be deter-
mined from traditional and evolving princi-
ples of common law, the next issue becomes
Whether state or federal _common law
should be applied. In situation) where, as
here, there Is a lack of an express statutory
provision selectlnq state or federal law, the
Inevitable incompleteness presented by all
legislation means that interstitial federal
lawmaking is a basic responsibility of the
federal courts. united States v. Little
Lake Misere Land Q., 412 U.S. 580, 593, 93
SCt, 2389, 2397, 37 LEd.2d 187 (1973)
Again, the legislative history addressing the
common law"issue is not conclusive, refer-
ring both o “common law" and to “federal
common law,” 126 Q' _Tec S14904,
H11787, H11799,

State law as a rule of decision is not
mandated under the Erie doctrine in this
case hecause it falls within the exception
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rovided for federal laws, 28 L'Si
S 1652 _Erie v._Tompkins, 304 U.S, 04,
Ct 817, 8 LEd, T8 (1938],  Altholgh-
Erie eliminated the power of federal couft
lo create federal general common law, tin
power to fashion “federal specialized com-
mon law remains untouched when il is
"necessary to protect uniquely federal in-
ferests.” “Texas Indstries, Inc. v. Radcliff
Materials, Ic., 451 U.S. 630, 640, 101 SCt.
2061, 2006, 68 L.Ed.2d 500 (1981): " united
States v. Standard Oil (., 332 U.S. 3L
307-308, 67 S.Ct. 160+, 1607-1608, 91 LEd!
2067 (1947),

[4] ~ The improper disposal or release of
hazardous substances is an enormous and
complex problem of national magnitude in-
volving uniquely federal interests. Typical-
ly, an“abandonéd waste site will conisist of
Wwaste produced by companies in several
states within the area or region. W, Rodg-
ers, Handbook on Environmental Law, pp.
619-697 61977); Congressional (%ua[terly
i 795-804, Mar. 22,1980. The pollution of
and, groundwater, surface water and air as
a consequence of this dumping presents po-
tentially interstate problems. ~ A drivin
force toward the development of CERCL/
was the recognition that a response to this
pervasive condition at the state level wes
%enerally madeguate. 5 U.S.Code Cong. &

d.News at 6142, The subject matter dealt
with in CERCLA i easily distinquished
from areas_of primarily state concern, such
as domestic relations or real Prgoerty
rights, where state law was applied and
there was no overriding interest in nation-
wide uniformity, United States v. Yazli
382 US. 341 3186 SCt 500, 506, 10
L.Ed.2d 404 (1966y DeSylva V. Ballentine
351 U.S. 510, 580, 76 SCt 974, 979-980, 100
L.Ed, 1415 81956); United States v. Carson.
372 F.2d 429, 434 (6th Cir.1967). Addition-
ally, the superfund. monies expended, for
which the United States seeks reimburse-
ment, are funded by general revenues and
excise taxes. The” degree to which the
United States will be ‘able to protect its
financial interest in the trust fund is direct-
Ie/ related to the scope of liability under

ERCLA and is in no way dependent upon

the laws of any state. When the United



§46.03.826 Alaska Statutes §46.03.828

Sec. 46.03.826. Definitions. In AS 46.03.822 — 46.03.828
_(%j) "act of God" means an act of nature which is unforeseeable in
kind or degree; _ _ _ _

(2) "economic benefit" means a benefit measurable in economic
terms, including but not limited to the gathering, catching, or killing
of food or other items utilized in a subsistence economy and their
replacement cost; _

(3) "having control over a hazardous substance" means producing,
handling, storing, transporting, or refining a hazardous substance for
commercial purposes immediately before entry of the hazardous sub-
stance in or upon the water, surface, or subsurface land of the state,
atnd specifically includes bailees and carriers of a hazardous sub-
stance:

4) "hazardous substance” means _ _

A) an element or compound which, when it enters in or_upon the
water or surface or subsurface land of the state, presents an imminent
and substantial danger to the public health or welfare, mcluqu but
not limited to fish, animals, vegetation, or any part of the natural
habitat in which they are found: or

B) ol

%)) "oil” means a derivative of a liquid hydrocarbon and includes
crude oil, lubricating oil, sludge, oil vefuse or another petroleum-re-
lated product or by-product; S

(6) "subsistence economy" means an economy which utilizes on a
regular basis an item which is owned in common by the people of the
state, or the United States, including but not limited to fish, game, fur
bearing animals, birds, timber or any part of the natural habitat for
noncommercial purposes;

(7) "water, surface or subsurface land of the state” means all water,
surface or subsurface land within the territorial limits of the State of
Alaska. (8 1 ch 122 SLA 1972; am §22 ch 7 SLA 1986)

Revisor’s notes. — Reorganized in "owning or” at the beginning of the para-
1986 to alphabetize the defined terms. graph and made minor punctuation
Effect of amendments. — The 1986 changes,
amendment in paragraph (3) deleted

Sec. 46.03.828. Other rights of action not affected. The provi-
sions of AS 46.03.822 — 46.03.828 do not abridge or alter a right of
action or remedy under another statute, in equity, or at common law.
However, an award of damages to a person or the state on a cause of
action for an injury under AS 46.03.822 bars recovery in an action by
another gerson or the state on the same cause of action for the same
injury. (3 1 ch 122 SLA 1972)
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KPDES permit containing such
tlons.

(b) If the director, on the w
available Information Including ~ bi
supplied by the appllcant pursu, %
5 125.124 determines prior to per" lto
luance that the discharge win 'lU
unreasonable degradation of
marine environment after app||c ’hi
of all possible permit conditions , "I|
fled In 5125.123(d), he may not
an NPDES permit which autho .

the discharge of pollutants.

(c) If the director has InsuffiCen
formation to determine priOr
permit Issuance that there win be 1)
unreasonable degradation of
marine environment pursuant
§125.122, there shall be no dlscha.t°
of pollutants Into the marine enviro**
ment unless the director on the ba*
of available information, Includinb
that supplied by the applicant 00"7
ant to § 125.124 determines that:

(1) Such discharge will not Cause ir
reparable harm to the marine environ
ment during the period in which mom
toring is undertaken, and

(2) There are no reasonable alterna
tlves to the on-site disposal of these
materials, and
(3) The discharge will be in compp.

ance with all permit conditions €stad-

lished pursuant to paragraph (d) Of
this section.

(d) All permits which authorize the
discharge of pollutants pursuant to
paragraph (c) of this section shall:

(1) Require that a discharge of po|.
lutants will: u) Following dilution as
measured at the boundary of the
mixing zone not exceed the limiting
permissible concentration for the
liguid and suspended particulate
phases of the waste material as de-
scribed in 5227.27(a) (2) and (3),
5227.27(b), and §227.27(0 of the
Ocean Dumping Criteria: and (li) not
exceed the limiting permissible con-
centration for the solid phase of the
waste material or cause an accumula-
tion of toxic materials in the human
food chain as described in §227.27 (b)
and (d) of the Ocean Dumping Crite-
ria;

(2) Specify a mon'tortng program,
which is sufficient to assess the Impact
of the discharge on water, sediment,
and biological quality including, where

§ 1292
PART 129-TOXIC POLLUTANT

nlol Protection Agency

ftte analysis 0f the bioaccu-

ujpfo ’l*fandf/%: potlerswtent Impact on EFFLUENT STANDARDS
ife of the disc arg
N conditions,  Subpart A—Toxic Pollutant (ffluant Standards
3 e imance. EH liquid or sus- and Prohlbitiam
o*’fhjf particulate Phase bioaccumu- S
tests, seasonal restrictions n 191 Scape and purpose.

l»tIOnrze prcifess modifications, dis- 1297 Definitions.
A ? ufants, or schequle of 12%3 AbbrEVIatllonS

e i, ks 11 Tl
*o ] J Egg 2 djustment .of eﬂluent standard for
nausc 01 local environmental condi- preserice of toxic pollutant in the intake

1f Contain the ﬂllowm clause: in 1 ‘”ﬁ gquirement and procedw e for es-
7|thn to %5 eme]rl ro n(%)s %EO‘E tb Ishing a more stringent effluent lim-

Ia

ahroé?%"\% ked any Im on t 1298 Com lia cedate
Sa]f‘hroegsan hggwc%%tt?ntﬁee dhﬂes%h”arr eee %%8 %&)l 9%“”/%6'2 5}/'8”

v cause unreasonable degrada fon %gg%g% pOT, DOD and poE.
j3the marine €NVironment. 199103 Toxa 5Jjene

174 Information required to be sub- %58 %Bé Bolyc Wfinated biphenyls (PCBS).

" rmined by applicant. Authg Secs. 307, 308, 501 Federal

The apFllcant Is responsible for pro-
viding information h|cﬂ the director
B s B TR et TR
rectorr%a require th ? I|%wmg infor-
mation as well as any other pertinent

W F[utlon Contral Act Amendment
of 5952?5 fion Gontl gt pmendents
U.S.C. 1251 et seq.)).

Source: 42 FR 2813, Jan. 12. 1977. unless
otherwise noted.

informaton: Subpart A— Toxic Pollutant Effluont
1d) An analy5|s of the chemical con- Standardi and Prohinitions
tlbuents of ane/ |SB‘] g
ppro rate SayS necessary 8129.1 Scope and purpose.
to deternine the [IMiting permissible ) The provisions of this subpart
concentrations f0r t e dlSChar(IJe app|y to owners or Operators of Speci_
¢) An analysis of initial dilution; fied facilities discharging into naviga-
Avallable process modifications . waters
which will reduce  the (iuantltle 0f  "'(b) The effluent standards or prohi-

pollutants which WI|| b discharged:
(e) Analysis of the location where
P Iutantsare sou%htto e disch ar%

ncludin biological commu |
and the h smaldescnptlon ofthe d

OB AU

valuation of available alterna-
tgz{s to thedlscqar eo?the oﬁu antf
Including an evaluation of the possibi
Ity of land-based disposal or disposal
Iran approved ocean dumping site.

bitions for toxic pollutants established
In this subpart shall be applicable to
the sources and pollutants hereinafter
t set forth, and may be incorporated In
|! any NPDES permit, modification or
renewal thereof, in accordance with
the provisions of this subpart.

(c) The provisions of 40 CFR Parts
124 and 125 shall apply to any NPDES
permit proceedings for any point
source discharge containing any toxic
pollutant for which a standard or pro-
hibition is established under this part.

§129.2 Definitions.

All terms not defined herein shall
have the meaning given them in the
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§129.2

Act or in 40 CFR Part 124 or 125. As
used In this part, the terra:

(a) "Act" means the Federal Water
Pollution Control Act, as amended
(Pub. L. 92-500. 88 Stat. 816 et seil,, 33
D.S.C.1251 et seq.). Specific references
to sections within the Act will be ac-
cording to Pub. L. 92-500 notation.

(b) "Administrator" means the Ad-
ministrator of the Environmental Pro-
tection Agency or any employee of the
Agency to whom the Administrator
may by order delegate the authority
to carry out his functions under sec-
tion 307(a) of the Act, or any person
who shall by operation of law be au-
thorized to carry out such functions.

(c) "Effluent standard” means, for
purposes of section 307, the equivalent
of "effluent limitation" as that term is
defined in section 502(11) of the Act
with the exception that it does not In-
clude a schedule of compliance.

(d) "Prohibited” means that the con-
stituent shall be absent in any dis-
charge subject to these standards, as
determined by any analytical method.

(e) "Permit" means a permit for the
discharge of pollutants into navigable
waters under the National Pollutant
Discharge Elimination System estab-
lished by section 402 of the Act and
implemented in regulations in 40 CFR
Parts 124 and 125.

(f) “Working day” means the hours
during a calendar day in which a facil-
ity discharges effluents subject to this
part.

(9) "Ambient water criterion™ means
that concentration of a toxic pollutant
in a navigable water that, based upon
available data, will not result in ad-
verse impact on important aquatic life,
or on consumers of such aquatic life,
after exposure of that aquatic life for
periods of time exceeding 96 hours and
continuing at least through one repro-
ductive cycle: and will not result in a
significant risk of adverse health ef-
fects in a large human population
based on available information such as
mammalian laboratory toxicity data,
epidemiological studies of human oc-
cupational exposures, or human expo-
sure data, or any other relevant data.

(h) "New source” means any source
discharging a toxic pollutant, the con-
struction of which is commenced after
proposal of an effluent standard or

40 CFR Ch. I (7-17,

prohibition applicable to 3u.k
If such effluent standard <?
tion is thereafter promulgar
cordance with section 307. ~ 2

(1) "Existing
source which is
fined above.

(J) "Source"

source"
not a new sour

means any h

f

*

\"
ijTl

*

structure, facility, or inst-aliati 11
which there is or may be the di
of toxic pollutants designated
by the Administration undef”™

307(a)(1) of the

Act.

K

AN

(k) "Owner or operator" mea
person who owns, leases, operate
trols. or supervises a source as?'6*

above.

@)

eI«

"Construction” means any

ment. assembly, or installation
cilities or equipment (Including
tractual obligations to purchase *
facilities or equipment) at the n*
ises where such equipment Mo-
used, including preparation quj
c

such premises.

(m) "Manufacturer" means ay
tablishment engaged in the mech?
cal or chemical transformation (L~

terials or substances into new prod? '

including but not limited to the ble?
ing of materials such as pestle?

products, resins

, or liquors.

(n) "Process wastes" means any-H

ignated toxic pollutant,
wastewater or

otherwise

whether

prese-

which is inherent to or unavoidably *
suiting from any manufacturing p”?
ess. including that which comes us
direct contact with or results fromth
production or use of any raw maten.

intermediate product,

finished pmo

uct, by-product or waste product ux

is discharged
waters.

(0) "Air emissions"

into the

navigate

means the re

lease or discharge of a toxic pollutant

by an owner or operator into the ant*
ent air either (1) by means of asua
ﬂ as a fugitive dust, mist or

or

as a result inherent to the manuisr
turing or formulating process.
(p) "Fugitive dust, mist or vapor

means dust, mist or vapor containing 1
toxic pollutant regulated under tlu
part which is emitted from any sourer

other than through a stack.

(q) "Stack™

means

any chimnty

flue, conduit, or duct arranged to ar.
duct emission,to the ambient air.

218

* * * * %

& ¥**7*Itfr *

ﬁﬁ@fmﬁ%
r'c »ttas °|

Walend re

ﬁ'%ﬂ 5

jminfstra
N&  opera
o o
SfiISS-

91293 Abbre>
Tne fthbrev
represent the

Ib.pound (0rp
sl .
"% r)am Hiotgerrj

kilogram
Mlg,1000 kilos

91294 Toxic

The follov
subject to re
slons of this:
_ta) Aldrin/
me c%mpqur

chemic
ac%loro-lA,ﬁl
endo-5,8-ex0

Dieldrin” n
drin as _ide
name 1234
epoxy - 1.4,
eRdo¥5,8-ex0-

(b) DDT—
P_o_unds DDT
ified by the
[.I.I-trichlor
etha



40 Ctt Ch. I (7-17. .

prohibition applicable to SUch
If such effluent standard Of
tion Is thereafter promulg at'?hif
cordance with section 307. *h J;

(i) "Existing source*’ mean*
source which Is not a new sourc* '»e
fined above. faial

(J) "Source** means any bun
structure, facility, or Installation ‘1|r<
which there Is or may be the dispJ**
gf toadc ollutantsflesignated a- &%

the ministratron :
307(@)(1) of the Act,  UNder Sepp
<k> "Owner or operator mean
person who owns, leases, operatr S
trols, or supervises a source as h
above. aefln«-

(> "Construction” means anv m
ment. assembly, or installation Si
cilitles or equipment (Including i
tractual obligations to purchase rmr
facilities or equipment) at the nUr
ises where such equipment win *
used, including preparation work v
such premises. *®

(tn) "Manufacturer” means anv
tabllshment engaged In the meclu
cal or chemical transformation of
terlals or substances into new produ
including but not limited to the bienu
ing of materials such as pestlcid
products, resins, or liquors.

(n) "Process wastes” means any d*.
Ignated toxic pollutant, whether Ir
wastewater or otherwise present
which Isinherent to or unavoidably re
suiting from any manufacturing proc
ess. Including that which comes into
direct contact with or results from the
production or use of any raw material
intermediate product, finished prod
uct. by-product or waste product and

is discharged Into the navigable
waters.
(c)  "Air emissions" means the re-

lease or discharge of a toxic pollutant
by an owner or operator into the ambi-
ent air either (1) by means of a stack
or (2) as a fugitive dust, mist or vapor
as a result inherent to the manufac
turing or formulating process.

(p) "Fugitive dust mist or vapor
means dust, mist or vapor containing a
toxic pollutant regulated under this
part which is emitted from any source
other than through a stack.

(q) "Stack"™ means any chimney
flue, conduit, or duct arranged to con-
duct emissions to the ambient air.

3

MNctto" Aa«ncy

r 24-hour rainfall event"

, Tenye maximum precipitation
Ht* theaProphable recurrence in-
p~ Twith » p 10 years as defined by

f'£ 1ol onG Weather Service In Tech-
Mn 40 "Rainfall Frequen-

P*per/ the United States." May
"l 4ttasdli,,h«eauent amendments or

Vi. &, regional or State rainfall
o<* ¥ Mty informatlon  deve,’°Pcd

Crefro"I* D)rector” means the chief
} 3!r§1ive officer of_ a State or

Amintftrol water  pollution  control
!, rStatnerating an approved HPDES
i>nc> ranl. In the event responsl-

Il,p, ~ater pollution control and

*A n[ is divided among two or
‘rerC'iate or interstate agencies, the
m\C’ sl, te Director” means the ad-
ec/irat.ve officer authorized to per-
e particular procedure to

reference is made.

.-,J Abbreviations.
’ ,, abbreviations used in this part
J rfS*nt the following terms:

9 poondior pounds).

* Kmicrograms per liter (1 one-mllllonth
U pvrn liter),

*liogram(s).

. 1000 Itilograxn(s).

11JJ.4 Toxic pollutants.

the following are the pollutants
subject t0 regulation under the provi-
sions of this subpart: .

.a) AldrIn/Dleldrin—"Aldrin" means
ehe compound aldrin as identified by
the chemical name, 1,2,3,4,10,10-hex-
»chloro-1.4.4a.5.8.8a-hexahydro « 1,4 -
fndo-5.8-exo-dImethanonaphthalene;
Dieldrln" means the compound diel-
dnn as identified by the chemical
name 12.3.4,10.10-hexachloro « 6.7 -
rpoxy - 1.4.4a.5.6%7,8.8a-octahydro-1.4-
endo-5.8-exo-dlmethanonaphthalene.
ib) DDT—'DDT” means the com-
pounds DDT, DDD, and DDE as iden-
tified by the chemical names: (DDT)-
I.LI-trichloro-2,2 - bls(p « chlorc-
phenyl) ethane and some o.p'-Is.vmers;
*DDD) or (TDE) « 1.1 - dlchloro - 2,2-
bis(p-chlorophenyl) ethane 1 -1 some
o.p-Isomers; (DDE) - 1.1 - dichh ;0-2,2-
bis(p-chlorophenyl) ethylene.

‘el Endrin—"Endrin” means the
compound endrln as identified by the

§1205

chimlcal name 1,2,3,4,10,10-hexach-
loro-fl,7-epoxy < 1.4.4a.5.f,7.8.8a « octa-
hydro * 1.4-endo-5,8-endodImethano-
naphthalene.

<d) Toxaphene—*‘Toxaphene™" means
a material consisting of technical
grade chlorinated camphene having
the approximate formula of Ci.HI.Cl«
and normally containing 87-69 percent
chlorine by weight.

<e¢) Benzidine—'Benzidine" means
the compound benzidine and Its salts
as identified by the chemical name
4.4 -dlaminobiphenyl.

(f) Polychlorinated
(PCBs; "polychlorinated biphenyls”
(PCBs) means a mixture of com-
pounds composed of the biphenyl mol-
ecule which has been chlorinated to
varying degrees.

(42 PR 2613. Jan. 12. 1977. as amended at 42
FR 2620. Jan. 12. 1977; 42 FR 6355. Feb. 2.
1977]

§ 1295 Compliance.

(a)(1) Within 60 days from the date
of promulgation of any toxic pollutant
effluent standard or prohibition each
owner or operator with a discharge
subject to that standard or prohibition
must notify the Regional Administra-
tor (or State Director, if appropriate)
of such discharge. Such notification
shall Include such Information and
follow such procedures as the Region-
al Administrator (or State Director, If
appropriate) may require.

(2) Any owner or operator who does

not have a discharge subject to any
toxic pollutant effluent standard at
the time of such promulgation but
who thereafter commences or intends
to commence any activity which would
result In such a discharge shall first
notify the Regional Administrator (or
State Director, if appropriate) in the
manner herein provided at least 60
days prior to any such discharge.

<b) Upon receipt of any application
for issuance or reissuance of a permit
or for a modification of an existing
permit for a discharge subject to a
toxic pollutant effluent standard or
prohibition the permitting authority
shall proceed thereon in accordance
with 40 CFR Part 124 or 125, whichev-

er isapplicable.
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§ 46.03.822 Water, Am, Energy, Etc. 9 46.03.824

cation. The submission of an application or the scheduling of a hear-
ing does not stay the operation of the department's order issued under
(a)(_J of this section . _ .

id) After a hearing the department may affirm, modify or set aside
the order. An orderaffirmed, modified or set aside after hearing is
subject tojudicial review as provided in AS 44.62.560. The order is not
stayed pending_judicial review unless the commissioner so directs. |f
an order is not immedjately complied with, the attornety general, upon
request of the commissioner, shall seek enforcement of the order.

() The department may ado?]t udditionul regulations prescrlblng
the procedure to_be followed in the issuance of emergency orders. (8
ch 120 SLA 1971)

Sec. 46.03.822. Strict liability for the discharge of hazardous
substances. To the extent not ofherwise Rreem ted by federal law, a
person owning or having control over a hazardous substance which
enters in.or upon the waters, surface or subsurface lands of the state is
strictly liable, without regard to fault, for the damages to persons or
property, public or private; caused by the entry. In an‘action to recover
damages, the person is relieved from strict liability, without regard to
fault,"if the person can prove _

(1) that the hazardous substance to which the damages relate en-
tered in or upon the water, surface or subsurface land of the state
solely as a result of

A) an act of war, _ ,

B) an intentional act or a negligent act ofa third party, other than
?hparty or its employees in privity of contract with, or émployed by,

e person, .

(CY neghPence on the part of the United States government or the
State of Afaska, or

D) an act of God; and , .

(2) in relation to (1?&8), (C) or (D) of this section, that the person
discovered the entry ot the hazardous substance in or “FO” the waters,
surface or subsurface land ofthe state and began operations to contain
and clean up the hazardous substance within a reasonable period of
time. (§ 1 ch 122 SLA 1972; am § 13 ch 220 SLA 1976)

Cross references. — For provision or other persons providing evidence of fi-
that actions brought under this section nancial responsibility. see AS
may be brought directly against insurers  46.04.040(e).

_ Sec. 46.03.824. Damages. Damages include but are not limited to
injury to or loss of persons or property, real or Rersonal, loss of income,
loss of the means of producing income, or the loss of an economic
benefit. (§ 1 ch 122 SLA 197
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1.01

01.242 8 Btamlarda; Pressure relief devices
In liquid service and flanges and other
connectors.

61.242-9 _Standards Product accumulator
vessel*.

41 242-10 Standards: Delay of repair.

«1 242-11 Standard*: Closed-venl systems
and control devices.

01.243-1 Alternative Mandrels fur valvea in
1JHAP Service- allowaole percentage of
valves leaking

dl.243-2 Alternative standards for valves In
VHAP service-skip period leak detec—
tion and repair.

rtl_ 244 Alternative means of emission limi—
tation.

01 245 Test methods and procedures.

61.240 Recordkeeping requirements.

01.241 fleportink requirements.

iubparf W—Notional Imlttlon Standard far
Radan-322 fmInioni from Ucaniad Urani-
um Mill Tailings

01.250 Applicability.
01.251 Definitions.
01.252 Standard.

Append!x A -N ational Emission Standards
por Hazardous Air Pollutants. Compli-
ance Status Inpormation

Appendix B—Test Methods

Appendix C-Q uality Assurance Proce-
dures

Authority: Secs. 101. 112 114, 116. 301.
Clean Air Act as amended (42 U.S.C. 7401.
7412.7414,7418. 7601).

Source: 38 FR 8826, Apr. 6. 1973. unless
otherwise noted.

Subpart A—General Provialont

861.01 Lists of pollutants and applicabil-
ity of Fart 61.

ia) The following list presents the
substances that, pursua®/C to section
112 of the Act, have been designated
as hazardous air pollutants. The Fed-
eral Register citations and dates
refer to the publication in which the
listing decision was originally pub-
lished.

Asbestos (38 FR 5931: Mar. 31. 1971)

Benzene (42 FR 29332: June 8.1977)

Beryllium (36 FR 5931; Mar. 31, 1971)

Coke Oven Emission-) (49 FR 3856U: Sept.
18. 1984)

Inorgasdc Arsenic (45 FR 37886; June 5.

Mercury (38 FR 5931; Mar. 31. 1971)
Radionuclides (44 FR 78738; Dec. 27. 1979)
vinyl Chloride (40 FR 59532; Dec. 24. 1975)

40 CR Ch. | (7-t-W IdWon)

(b)  The following Hat presents other
substances for which a Fedperal Regis-
tih notice has been published that In-
cluded consideration of the serious
health effects, including cancer, from
ambient nir exposure to the substance.

Acrylonitrilc >50 FR 24319: June 10, 1985)

1.3-Butadiene 150 FR 41408: Oct. 10. 1985)

Cadmium >50 FR 42000; Oct. 16. 1983)

Carbon Tetrachloride )30 FR J2021. Aug 13.
1985/

Chlorinated Benzene* <30 FR 32628; Aug.
13. 1985)

Chlorofluorocarbon-113 <30 FIl 24313;
June 10. 1983)

Chloroform <30 Fit 3902d: Sept. 27. 1985)

Chloroprenr "50 FR 39632: Sept. 27. 1983/

Chromium iSO FR 24317; June 10. 1985)

Copper <62 FR 5490. Feb. 23 1987)

Epichlorohydrin "50 FR 24575: June 1l.
1985/

Ethylene Dlchlorlde <60 FR 41994. Oct. 18,
1985

Ethylene Oxide <50 FR 40288; Oct. 2. 1985)

Hexachlorocyclopeniadiene <50 FR 40154:
Oct. 1 1985)

Manganese <50 FR 32821: Aug. 13. 1985)

Methyl Chloroform <30 FR 24314; June 10.
1985)

Methylene Chloride (30 FR 42037; Oct. 17.
1985)

Nickel <51 FR 34135: Sept. 25. 1988)

Perchloroethylene (50 FR 52800; Dec. 28.
1985)

Phenol (51 FR 22854; June 23. 1988)

Polycycllc Organic Matter (49 FR 31680;
Aug. 8.1984)

Toluene (49 FR 22195; May 25, 1984)

Trichloroethylene (50 FR 52422; Dec. 23.
1985)

ViInylidene Chloride (50 FR 32032; Aug. 13.
1985)

Zinc and Zinc Oxide (52 FR 32597. Aug. 28.
1987)

(c) This part applies to the owner or

operator of any stationary source for
which a standard is prescribed under
this part,

C50 FR 46290. Nov. 7. 1903, as amended at 51
FR 7715 and 7719. Mar. 5. 1986; 51 FR
11022. Apr. 1. 1986: 52 FR 37617, Oct. 8.
19871

861.02 Definitions.

The terms used in this part are de-
fined in the Act or in this section as
follows:

*Act” means the Clean Air Act (42
U.S.C. 7401 et seq.).

"Administrator” means the Adminis-
trator of the Environmental Protec-
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ComE[ehensive Environmental Response, Compensation,
and Liability Act
42 U.S.C. §89601-9675

As amended by o
the Superfund "Amendments and Reauthorization Act of 1986

A Comparison Text of the Statute Before and After Amendment



HowTo Use This Text

This reprint of the Comprehensive Environmental Response. Compensation, and Liability
Act of 1980 (CERCLA) includes both the original statute enacted in 1980 and the changes made
by the Superfund Amendments and Reauthorization Act of 1986 (SARA).

1 New language added by SARA is printed in italics.
2. Original language left unchanged by SARA is printed in Roman type.

3. Original language deleted from the law by SARA is printed in Roman type within boldface
brackets [ ].

Thus, CERCLA as it now exists is printed in italics and unbracketed Roman type. CERCLA as
it existed prior to the SARA amendments is in Roman type, without regard to boldface brackets.
Changes made by SARA can be seen by comparing the italicized revisions with language in-
side ooidface brackets.

This text may be used in conjunction with the annotated legislative history to SARA: Atkeson.
et al.. An Annotated Legislative History of the Superfund Amendments and Reauthorization
Act of 1986 (SARA), 16 ELR 10363 (Dec. 1986). Changes to the statute with legislative history
in SARA are enclosed in arrows » with a reference to the portion of the annotated legislative
history describing the provision.

Example:

» LA, Scope of Superfund
SARA *101(0

E34), The term "itl(emotive, watersupplies” includes,
ut is nut limited to, drinking water and household
water supplies. <

In this example, the discussion of the legislative history of this provision is in section LA.
of the annotated legislative history, entitled “Scope of Superfund,” and dealing with SARA
§101(f). A table of contents of the annotated iegislative history appears at 16 ELR 10360.
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Comprehensive Environmental Response, Compensation, and

Liability Act of 1980
42 U.S.C. 889601-9675'

Subchapter I—Hazardous Substances Releases,
Liability, Compensation

ELR44005
sooge  [CERCLA 10

Defin
§9602 CERCLA 81021
Desjgnation of ? ditional hazardous substances and
estal? shment of reportable released quantities;
Sour IR LA § |
Notification requirements respecting released
substances
() N?trce to National Response Center ypon
?se from vessel or otfshore or onshore
facility by Crrerson In charge; conveyance of
notice. by Center
(b) Penaltres or failure to notify; use of, natice or
rn formation I%ursuant 0 notice in crrmrnal ease
(e) Notice to Adminjstrator of EPA of existence of
stora e, etc., facility by owner or operator;
exce trons time, manner, and form of nofice:
Penaltres or failure to notify: use of ngtice or
nformation pursuant to notice in criminal case
(d) Recordkee rnq requirements; promulgatron of
rules and regulations by Administrator of EPA;
penalties for violations: waiver of retention
requirements
e qulrcabrlrtY to registered estrcrde roduct
OExem tions from notice an P a?/ rovIs OP
for substances reported under other Federal law
oris rn contrnuous release, efc.
8 o604. [CE CLA 8104
Respanse authorities
() Removal and othey remedial action bg
President; applicanility of national contingency
plan: definition
b) Investigations, monitoring, etc,, by President]
Information; studies and Mvestigations;
coordrnatron 0f Investigations
(e) Criteria for continuancé of obligations from
Fund over specified amount for response
actions; consultation by President with affected
States: contracts or codperative agreements In
States with President prior to remedial actigns;
cost-sharing agreements: selection by President
of appiopriate remedial actions
td) | onlracts ol cooperative a?reements In. .
Presicent with States ot political subdivisions:
Cost- sharrngi provisions; enforcement
requirements and proceduyres
ecords remng to

——
~—
—

Veess 10, and copvme of. |
coveted stbstances; av. trIabrIrrv to puhl
1.-voids, sepot!’. :nd Mttormaliou; pioecdu:."*

SUlS
0| h =it mG/ka/er and .-.CV

It ow to: e e, |

[ i e—al* -.it.l - a-

(g) Rales for wages and labor standards applicable
to covered work
(It) Emer entcy procurement powers; exercise by
residen
(1) Agency for Toxic Substances and Disease
egis r¥ estaplishment, functions, etc.
(j) Acquisition ofproperty”

§9605. . [CERCLA 8105]
(Ie\lgtronal contingency plan: preparation; contents:
u) Revision and republication
b) Revision o fplan
¢| Hazard ranking system
d) Petitionfor asses?ment of release
e] Releasesfrom earlier sites
If] Minoyity contractors
(g Special Study wastes

§9606. [CERCLA §106]
Abatement actions
a Marntenance jurisdiction, etc.,

c Gurdelrnes for using imminent hazard,
enforcement, and emer ency response
authorrtres promulgation by Administrator of

A, scope, etc.

§9607ab I[CERCLA 8107]
Liabilit
aj Covered persons; scope
h) Defenses
Determination of amounts
f Actrvrtres pursuant to national contingency

rd en ering, care or advic®
e Indemnification, hold harmless, etc.,
agreements or conveyances: subrogatron rights
(0 Atrons Involving na uraI resource
marntenances [p
pplicability to ederal government brunches]
Federal agencies
wneroro erator 0f vessel
|rcatron of are Istered pestrcrde roduct
atrons rlrab Ity pursuant to federally
er rtte re ease
(k) ransfer to. and assumPtron by, Post-closure
Liability Fund of liablity o fowner or op erator
of hazardous waste dis osa acr lity iu rece (P
of permit under applicable solid waste disposal
law: lime, critcjia pplrcable procedures, etc
monrt?rrng 0SIS: ; epotts
ill Federal lie
um \lunnme Hen

§%IkS. [ 1 RCI\ <ox|
| | 'rcsporrsrhrr
rbrhm Itt al.l

etnlo-
.et!:t c.ItIOII ». 1m ..

p—

uaen.:le In nwi
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(b) Establishment and maintenange by owner or

Heratorofproductron etc., facilities: amount;

justment consolidated form of
res onsibility; coverage of motor carriers
&c arms against guarantor; maintenance, etc]
& irect actron
(d) Liability o uarantorl
il)" Limitatl on 0fguarantor liability

§96E: [CERCIA§109]
Vil penalties

il penalties and awards
g lass | administrative penallr(
Class.|| administrative penalty
¢] Judicial assessment
Awards
eJ Procurement procedures
rf Savings clause

§9610. I(LCERCLA §110]

Employee Protectron
a) Activities of employee subject to protection
Administrative griévance procedures In cases of
alleged violations
(c) AssBssment 0f costs and expenses against
violator subsequent to issuance of order of
abatement
Defenses
e Presidential evaluations of potential loss of
shifts of employment resulting from
administration“or enforcemen of fovisions:
Investjgations: grocedures aIprS) icable, etc.
Note: Worker protection standard

§9611 é(%ERCLA 8111
Uses
a) Authorized purposes
ddrtronal authorized purposes
e[ J) leral matters and limitations
dditional limitations
un%rng requirements respecting moneys in

(f) Oblrgatron ot moneys by Federal officials;
g %atH)no moneys of settlement of claims by
fate officials

(g) Notice to potential rnjfured parlies by owner and
operator of vessel of acrlrtY causing release of
substance: ruIes and requlations

(h) Assessmento ama es for inj ury, etc., 10
natural_resources fro reIeaseo substances:
determination, etc.| Repealed.

r Restoratron etc of natural resources

 Post-closure t5rabrlrt Fund

l Au it revrew etc., by Ins ectorGeneraI of
Fe eral %e{)ar mentoragenc del egate with
responsinifity to oblrgate mo eys

fk) Ins ector neral

1) For Ign carmants

(nt) entr,} for Toxic Substances and Disease

3>_UJ>

;
d
e

T 1
f
Q]

~—

Pi) I rmrtatrons on research, development, and
demonstration program

to/ \oiiltcalion proceduresfor limitations on
icrtain pasit'cnts

ENVIRONMENTAL. LAW REPORTER

§9612.

[CERCLA §112)

Claims procedure

§961

89614.

(a) Presentation of assertable claims against owner,
operator Puarantor or other Ferson election
avar abe remedies upon failure lo satisfy
presen ment
E)b ) Forms and rorocedures applrcable
) Prescrib rn? orms and procedures, payment or
re uest heannu burden ofproof; decisions;
finality andap edl; ayment
Subro ation 1l hts actrr? smarntarnable
Trme or pres tatrono claims or
marntenanceo actions]
d) Statute of limitations
e] Other statutory or common law claims not
walved, efc.
(t) ?ouble recoverXprohrbrted

Vil roceedrngs

( eview of reﬁulatrons in Circuit Court of
Aprneals of the United States for the District of

olumbia

b) Jurisdiction; venue

¢J Controversies or other matters resylting from
tax_collection or tax regulation review

(d) Lrtrgatron commenced prior to December 11,

e) Nationwide srvice ofprocess

f] Contribution

ﬁ Perrod in whrch action may be brought
Timing of review

| Interventron

LJU ICial review
Administrative record and participation
rocedures

(1) Notrceo actrons
ICERCLA 8114

Relationship to ather law

respect to release of substances within %tate

b) ReCovery under other State or Federal faw of
compen atron for removal costs or damages, or
paymento claims

& Ce%ntc“eb tions to other funds: limitations, etc.]

dg Frn ncral responsibility of owner or oPerator or
vessel of acrlrty under State or local law, rule

a
a) Additional State liability or requirements with
)

(
(

0655, [LERELA D e

Presrdentral delegatron and assignment of duties or

896/5. BCERC
Sche

7 [CER

owers and promulaation of regulations
Pondyiton ofreg
Schedules
E Assessment and listing o ffacilities
b) Evaluution
fr Explanations
Commencemento Ri FS
ommencement ofremedial action
§// /

Public partrcr atron

t Pro ose plan
Irn plan
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d) Publication
Grants fo r technrcal assistance

§961S. * /CERCI.A SUV
Hi hprrorrtz or drinking watersg lies
Note: Removal and temp orary stor contarners
0j radon contaminated soil; unconsoli ate
quaternary aquifer; study of shortages o f skilled
personnel; State re uArements nota licable to
certarn transfers: st ZO lead poisoning In
ch r dren; f ederally | g/ licensed dam communrt
relocation at' Timés Beach site: limited waivers in
State of lllinois: studyof[rornt use of trucks: radon
assessment and mifigation: Gulf Coast Hazardous
Substance Research, DeveIo ment and
Demonstratron Center: radon ﬁrotectron at current
natrona riorities list sites; spill control technology;
Pacr rc orthwest Hazardous Substance Research,
eve opr(ritent and Demonstration Center; Silver
Creek [adl Cq

§ 9619. [CERCLA s//p/

Resi nse action contractors

fc § Explanation of differences

a) Liability of response action contractors
h) Sa r%g Provrsrons
¢] [ndemnirication

Exception

Defrnrtrons
Eetrtro

120]
raI acilities
ﬁpplrcatron ofAct to Federal Government

E%d:%al agency hazardous waste compliance
Assessment and evaluatron
Re urre ctron ?/ epartment
Sta eand ocaI atrcr ation
Transfer of aut orities
P perty transferred by Federal agencies
1) Ob rgatrans under Solid Waste Disposal Act
) Nationa securr
|CERCLA 81
Pstandar S
ection o fremedial action
General rules
Review
Degree of cleanup
Permits and enforcement
State invehement
[ ERCLA 8127
ens
thorrty to enter into agreements
reements vvrtrH)otentrally responsible parties
ffectof a?ree ent
Enforcemen
Specral notice procedures
covenant not osue
De minimis settlements
Cost recoverg Atlement authority
1) Settlement procedures
) Sutural resources
| Sectron nol applicable to vessels
Il Civil p en% 1eS
(ml \ppricubitity of general principles of law
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=P
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§ 9623, LCERCLA 8123/
R{r ursement to local governments
a Ication

b) Réimbursement
¢| Amount
(d Procedure
§ 9624, [CERCLA 8124)
Methane recovery
a) In general
b) ExCeptions

s 9620 [CERCLA, $125 .

Sectign 3001(b)(3
?a IRevrsron d(t hg L)r ranking system
fb) Inclusion prohibited

5 9626. LCEECLA 8126/
Indian tribes
{ETreatment eneraII%/
on

Community reloca
1) Study
fd) Limitation

Subchapter Il— Hazardous Substance Response

Revenue

Part A— Hazardous Substance Response Trust Fund
ELR 44065

§9631. {CERCLA 822!
Ersttaérb rshnaent of Hazardous Substance Response
a) Creation of Trust Fund
b Transfers to Response Trust Fund
¢) Expenglitures from Resrt)onse Trust Fund|]
YExpendituresfrom Trust Fund

§9632. [CERCLA 8227]
Liability of United States limited to amounts in
Trust Fun

a) General rule
b Order in vhich unpaid claims are to be paid
§963 [CERCLA 8223]
rnrsHa Ufve provrsrons
a) Method of trans er
Man ement of Trust Fund
Autriority to borrow

Part B— Post-Closure Liability Trust Fund
ELR 44066

§9641 (CERCLA §232)
Post-closure Liahility Trust Fund
a) Creation of Trust Fund e
b Eﬁrﬁgndrtures from Post-closure Liability Trust

(c) Administrative provisions

Subchapter Ill—Miscellaneous Provisions
ELR 44067

§9651. (tCER LA 83011
Reports and studies , o
(a) Implementation experiences; identification and
disposal of waste
<h|) Private instir nee Qrotectron
(cl Re uIatro[rs respecting assessment of damaj. m
to Natural resources
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(cl) Issues, alternatives, and policy considerations
Invalving selection of locations for waste
treatment, sr[orage and dis mposal auhéles

(cI Adequacy of existing common law an
statutory’ remedies
MOdIfICé\tIOﬂ of national contingency plan

% Insurability study
Report and oversight requirements

§9652, (CERCLA 8§302)
Effective dates; savings provisions

9653. (CERCLA 8303
§ Termi atl%n of a%tho'rlty to collect taxes

§9654 SCERCIA 304gb) of
Applicability of Federal water pollution control
funding, etc.. pros isions

§9655. . [CERCLA 8305
Legisfative veto of rule or regulation
(d) Transmission tQ ConPress upon promulgatlon
or rcpromulgation of rule or regulation:
disapproval procedures
b ASp proval. e ective dates
gssions of Congress as applicable
Con%resslona Inaction on or rejection of.
resolution of disapproval
§9656. [CERCLA ?306]
Transportation of hazardous substances: listing as
hazarous material; liability for release
§9657. g ERCLA §308
Separability of prowswns

§ 9658. . ICERCLA 309
ctions under stale tawfor damagesfrom exposure
to hazar oussubstan?
(a) State statutes of limitationsfor hazardous
substance cases
(b) Definitions

§ 9659, [CERCLA 8310J
Citizens suits o
a) Authority to bring civil actions
R\/lenfue
d Rules applicable to subsection (a)(1) actions
(fe éu es applicable to subsection (a)(2) actions

|

z Intervent on
0

)

ther r|
Def |n|t|ons
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5§ 9660. [CERCLA 8311/
Research, development, and demonstration
faJ Hazardous substance research and training
(b) Alternative or innovative treatment technology
research and demonstration Rrogram
¢) Hazardous substance researc
University hazardous substance research centers
? Report to"Congress
Sa n provision .
{g ma usmesspartlmpanon
§ 9661 [CER C
Fa% Acaﬂ?m |ro0 ert%r%c rItSItljr?Qemer enc
declaration area p. / oy
b) Proceduresfo acquisition
c] State owners |p
d) Maintenance of property
? HabAtablllty and'land use study
Funding
ﬁ ResPonse
Definitions

Subchapter IV—Pollution Insurance*

§ 967Dl ok [CERCLA 8401/
§ 9672 CERCLA 8402/
%ate WS, scope of title

g; e agvcso itle
|
§967£ lCERCLAp%403,
RIS etentlon [?roups
a) Exemptio
EAEXC%CE%S exemptions
d pgntsor%ro kers P

s O67L ) (CERCL A S
Purch asm roups

a Exemp lon

b) Application of exemptions
C nsorbrokerf

§967 [CERCLA 5405

P Ilcablllt)f]ofsecurltles laws

EB Owners wtmterests

nvestme Company Act
- At press time. §*401 through 405 hail nol yet been codified in the

Blue Sky Law
United Stales Code. The editors of ELR have assigned these sections to
41U.S.C. §80671-0675. based on their position within CERCLA.

I
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SUBCHAPTER I—HAZARDOUS SUBSTANCES RELEASES, LIABILITY,

COMPENSATION

§ 9601. [CERCLA § 101]

Definitions
For the purpose of thrs (p”beha ter!l the term}—

t ) The term "act ot God™ means nunantrcrpated grave
na uraI disaster or other natural g nomenon of ajf excep:
trp]na mevrtabe and * resistible character, the effects 0f

which could not"have been prevented or avoided by the
exercise of due care or foresightl],

The term * Administrator” means the Admrnrstra
of tnie United Slates Environmental Protection A gency

The term “ barrel”_means forty-two United States
gaI ng at six derrrrees Fahren erH

The term. "cfaim" means a demand in writing for
a sum certain}. )

(52 The term * claimant” means any person who presents
a Claim for compensatron under thrs cha ter]]

(56) Th eterm damages” means ama s for i (bur
Ioslo natura resourc S as set forth In's ctron 96

96 this title
(17( he term dnnLrnﬂ]water supply” me(ans an
or finished water source that |sorm e Use gu
ter gystem as defrned in the Safe Drmkrn aer Act
L U, 0t et seq.]) or as drinking water y one
more individ uas

8 The term "environment" means (A) the navigable
ers the waters of the contiguous zone, and the ocean
waters of which the natural res?urces are under the ex
clusrve manage ment authority of the United States un er
the M a nuso Fish ery Conservatron and Mana%ement Act
% S 1801 et Sﬁ% $B any ter surface
ater, round water drin gwate suppty, land surtace
or subsurace strata, or ampient air withn the United
Stales_or under the Jurrsdrctron of the United States!].
;9) The tern "facility” means (A any burdrnﬁ; struc-
ture, installation, eour ment prp peline S clud rn
any pipe into a sewer of publicly owned treatment works),
it, pond, lagoon, rmpoundment difch, landfil;
stora co tarner otor vehicle, rolling stock, or aircraft,
g Site or area where a hazardous substance has
been deposited, stored, disposed of, or placed, or other-
wrse come to be located: but'does not’ rnclude any consumer
product In consumer Use or any vessenf.
10) The term federall ermitted release” means gAg
drschar es ing mfp ahce wrt permrt under section 134
é IScharge? resulting rom circumstances
rdentrtred and reviewed and made arto tite Lpublrc record
With respect to a permit issued or modr led uncler sectron
1342 of Title. 33 and subrect to 3 condition of such pe
mit, (C) continuous or anticipate
from a point source, identifieq rnagermrtor permit ap-
glrcatro under section 13420fTrt|e 3, which are caused
y events occurring within t e sco eof relevant op eratrn%
o tre tment SyS ems m isch ar es in com e}nce Wit
alega enforcea e permit under ectronl of Title 33
Ft releases n comprance with a le allg/ enforceable final
ermit issued pursuant to section O&a) through (d of
he Solid Waste Disposal Act [42 U.S.C.A. §6925(a) to
()] from a hazardous waste treatment, storage, or disposal

Intermittent discha ges

facrlrt when such rpermrt specrfrcaII identifies the hazar-
dous Substances and makes such substances subject to a
standard of practice, control procedure or bioassay limita-
tion or condition, or other_control on the hdzardous
supbstances in such releases, (F) any release in compliance
witl Iegally etrorceable permit Issued unger section 1412
of Title 33 0 f secgon é4SofTrte33 I(G) any injectjon
of fluids authorized under Federal underground Injection
controI programs or State programs submitted for Federal
a}p proval (and not disapprovéd by the Administrator of
the Envirgnmental Protection Agenc pursuant to part
C of the Safe Drinking Water Act [42 U,S.C.A. §300h
et seq.), (H) any emission into the afr subject to a permrt
r_control regulatro under sectron 111 [42 US.C
7411, secr ? Title | SoartC
2\, 1470 et se TrtIe )art 42U

7501 ctsetJ or State. | Iementa on ans su mrtte
I gc&or ange wit sct n 110 (p the Cl an Arr /_{4

not djsapprove
mrnrstratoro the nvrronmental Protectron Aqenc A In-
cu rn\o any schedule or waiver granted, promugat
ed Under thesesectrons ) any injection of Iurs

r ot er materials authorized under applicable ?tate law
1) for the purpose of stimulating or treatrng wells for the
production of crude oil, natural gas, or wat gr) for the
purpose of secondary, tertiary, o other enhance recovery
of Crude oil or natural gas, or (uR which are brought t0
the surface jn conjunction with the production of Crude
oil or natural as and which ar» rernyected J,Z (J) the introduc-
tion of any poll utant Into a p icl ow ed treatment
workswh such pollutant Is specified rnan in comp lance
with app |cabepretreatment standards of section 1317(b
or (c) of Title 33 and enforceable requirements |n
retreatment roP am submitted by a State or mpnrcrpa lit
ot Federal approval under section 1?42 of Title 33
(K) any reIease 0t source, special nuclear, or by- product
m terraI ai th&se terms arc defined in the Atonic Energy

Act of 1 11 et seq.], in complran
wréhal &r enforceable ficense, permit rduatron
orger Iss ed ursuant 1o eAtomrc Energy Act 0

erm “Fund” or "Trust Fund means the

Hazardous Substance Res onse Fund established by sec-
tion 9631 of this title or, In the case of a hazardous waste
disposal facrlrtg for which liability has been transferred
under section 9007(k) of this title, the Post- cIosure LiabilI-
ty Fund establrsheolll by section 9641 of this title]:]

22 The term roun% water" means wafer in a
satur ted zone or st atum cnec'th the surface of land or

(13f The tenn *“ guarantor’” means any person, other
than the owner or"operator, who provides evidence of
trnancral responsibility for an owner or operator under this

e

(p ]rhe term "hazardous substance” means EA) ny
suhstance desrgnated nyoursuant to secAron 1321(b)(2)(A) of
Title 33, (B) anv element, compound, mixture, ‘Solution,
or substa ce esrgnated pursuant t0 section 9602 of this
fitle, t any hazardous waste having the characteristics
identrfied under or listed pursuant to"section 3001 of the
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Solid Waste Disposal Act [ 2 US.C.AA, §69211(hut not
Including any waste the regu atron which undert eSoIrd
Waste rs osa Act 42 S.CA. %901 et seq] as been
sus g g/ Act of Con re?s) % an toxr pollutant
listed under Section 1317 (a) of Titl ) any azardous
arr po |utant listed under section 112 o he CIean Arr Act
S.C.A. §7412], and (F) any |mm|nent(y azar ous
chemrcal substance or mixture with respect to which the
Administrator has taken actign loursuant fo sectron 2600
of Title 15. The term does nﬁt Inc fu petro eum, Inc udrng
crude oil or any fraction thereof which is not otherwis
specrfrcaly listed or designated as a hazar QuS Substance
un er subparagraphs (A throug F] of this paragraph
and the term) oes not Include natural gas, natura gas lI-
uids, liquefied natura gas or gnthetrc 0as Usable foy fuel
or mrxtureso natural 8as and such synth etrcp
) The term * navigable waters™ or * navigable waers
the Unrteéi States means the waters of"'lie United
States Including the territorial seas|;].
H.H. Indian Tribes
SARA § 101(a)

16} The term “natural resources” means land, fish,

wildlife, biota, air, water, ground water, drinking water
supphes and other such resources helonging to, manarged
g d'in trust by, appertaining to, or otherwise controll
e b the United, States (rncludrn% the resources of the
fish ery conservation zone established b the Magnuson
Frs ey Conservation and Managemen ct[16 U,
? I ef seq.]) any Slate or logal government, for] any
oreign government; any Indian trike, or, ifsuch resources
aresubjecttoatrtstrestrlctlmon alienation, any member
of an Indian trite i|

17) The term " 0fishore facility" means any facility of
any Kind located in, on, or under, any of the navigable
waters of the United States, and any facrlrt}/ of anyking
which is subAect o the jurisdiction of the United States and
IS located In, on, or under any other waters, other than
a vessel or a pub ic vessel[]

8) The term "onshore facility’ means any facility (in-
cluding, .but nat [imited to, motor vehicles and r |I|n9
stock)"0f any Kind located in, on, or un er, any land o
nopnavigable waters within the. Uniied Slates]; (J

19) The term * otherwise sub!ect o the,jurisaiction of
the United States mean? sub{ec to the éunsdrctron of the
United States by virtue of United States Itizenship Unrted
States vessel documentatron 0r numpering, or as (provr
ed by international agreement to which the United States
Is a party]].

»I1.B. Liability Limits
SARA § 101(b)

ZO)FA) The term "OWNer o o{perator means (i) rn the
c eo avesse an person owning operatrncT; or Charter-

%/ demise, suc vesse (u in"the case oY an onshore
facrIr or an o fshore acrry, an person owning or
operafing such facility, and [(if1) in the case of any aban-
doned facility, any. erson who owned, operated, orother
wise controlled actil tios,at such facility immegiately prior
to such abandonment] (i) in the case'o fanyfacility, title
or control of which Wes conve% ed due to bankruptcy,
foreclosure, tax dernquenp andonment, or simifar
means 10 a unit of State .« |0cal government, any person
who owned, operated, or otherwige controlled activities at
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such facility immediately beforehand. Such term does not

Include a “person, who, without partici atrng in the

management of a vessel or facility, holds indicia 0f owner-

sh rp prrmarrly to protect his secunty Interest in the vessel
a

cill

(B) /¥r he case of a hazardous substance which has
been accepted for transportation by a common or contract
carrier and except as provided in section 960”7(a)(3ﬂ o (4%

of this title, (i) the term * owner or operator” shall mea
such common’ carrier or other hona fide for hire carrier
actrnﬁ 8 an independent contractor during such transpor-
tatro Ii) the S 0[oper of such hazardous substance shall
no be considered to have caused or coptributed to any
re ease dunng{ such transportation which resulted soIer
from. circumstances or condrtrons beyond his control! ;

(C) C[r] n the case of a hazardous stbstance which h

een ?Irvere g a common or contract carrier to a
isposal or treatment facility and except as provided in sec-
tion 9607(a11(3 or (4) of this title (i) the term * owner or
operator” shall not include such common qr contract car-
rier, and (ii) such common or contract carrier shall not be
consideretl to have caused or contributed to any release
at such disposal or treatment facility resulting from cir-
cumstances or conditions beyond its control%

(D) The term “owner or operator” does not include a
unit of State or local government which acquired owner —
ship or control involuntarily through bankruptcy, taxdelin—
quency, abandonment, or other circunstances in which the
government involuntarily acquires titleby virtteof itsfunc —
tion as sovereign. The exclusion provided under this
paragraph shall not apply toany State or local government
which has caused or contributed to the release or threatened
release ofa hazardous substancefrom thefeility, and such
a State or local government shall be subject to the provi—
sions of this chapter in the same manner and to the same
extent, both procedurally-and substantively,-as any
nongovernmental entity, including lizbility under section
9607.

(21) The term * person” means an individual, firm, cor-
poratron association, partnership, consortium, joint ven-
ure. commercial entity, Uniteq States Goverment, State,
municipality, commission, political subdivision of a State,
or any Interstate body!:].

» 1.A. Scope ol Superlund
SARA 8101(c)

22) The term “ release” means, anys ||||n Ieakrn%
prn ouring, emitting, emptying, disc ar§rng nje
n es aping, Ieaching, dumping, or disposirig fnto the
envrronment (including the abandonment or discarding of
barrels, containers, and other closed receptacles contain—
ng% any hazardous substance or_pol lutant or contamlnant%
excludes (A) any release which results in exposure 1o
persons solev Wrthrn a workplace, with respect to a claim
Which such persons may asseft against the employer of such
persons, (BJ.emissions from the engrne exhaustofamotor
vehicle, rolling stock arrcraft vessel, or pipeline pum(p-
ing station enprne (C) release of source, byproduct, or
special nuclear material from anuclear Incident, as those
terms are defined In the Atomic Energy Act ol 19>4 |42
CA. §2011 et se prt such reledse is subject to re-
quirements with respect to finatkiai ptojectton establish-
ed by the Nuclear Regulatory Commission under -action



2%

1700f such Act [42 U.S.C.A. §2210], or, lor the purpqses
of section 9604 of this title or any other response action
any release of source, byproduct of srr)ecral nuclear material
from any processing site designated under section
71912(a)(L) or 7942(a) of this title, and (D
plication of fertilizer!. < ) )
3) The terms ‘remove’ (h removal’ means' the
cleantip, or removal of released hazardous substances from
the environment, chh actronf as may be necessary Ltaken
In the event of the threat of release ot hazardous substances
Into the environment, such actions as ma enecefssa 0
MONItor, ASSess, and evaluate éhe release of threat of rel ase
of hazardous substances, the disposal of remoyed materal,
or the taking of such other actions as may be necessary
{0 rfrevent minimize, rmrtrrrrate damage to the public
health or welfare or t the envitonment, which may other-
WISe result from a release or threat of release. The term
Includes, in addition, without being limited to, securrty fen-
crng or other measures to limit access, provrsron o alter-
atrve water surrl)g Ies, tem orary evacuation an ousr Cg
threatened individuals nol otherwise provided or a
tron taken under sectron 9604(b) of this_title,.and any
emerrT]enc assistance which may_be proyided under he
Disaster Relief Act of 1974 [42 U.S.C.A. 85121 et seq.[}|

»1.F. Cleanup Standards
SARA 8101(d)

(24) The terms * remedy” or “ remedial action” means'
those actions consistent with permanent remedy taken in-
stead of or In addition to removal actions In the event of
a release or threatened release of a hazardous substance
Into the environment, to prevent or minimize the release

of hazardous substances o that they do not mrgrate {0
cause substantial danger to present or future public health
or welfare or the environment. The term includes, but Is
not imited to, such actions at the location of the release
8 storage, confrnement perimeter protectron us gdrkes
trenche or réc es, cksycover neutralization, ¢ nuP of
released hazardous substances or contaminated materlals
recycling or reuse, diversion, destruction, segregatron of
reactive Wastes, dred%mg Or excavations, repair of replace-
ment of leaking containers, collection of |eachaté and
runoff, onsite tr atment or Incineration, _provision ofalter
native water supP les, and any monitoring reasonably r
quired to assure’that such actions protect the public h alth
and welfare and the envrronment The termincludes the
costs of permanent relocation of residents and businesses
and communrty acrlrt)es Where the Presrdent determines
that alone_or in combingtion with other measures, such
re location is more cost-effective than and environmental-
3/ preferable to the transportation, storage, treatment,
estructron or Secur drsPosrtron offsite 0f hazardous
substances, or may otherwise be necessary to_protect the t
public health or [welfare The term does ot rnclude 0if-
site transpqrt of hazardous su%stances or t e storage]
treatment, destruction, or secure disposition of srteo
hazardous substances or contaminated materials unless the
President determines that such actions (IA) are more Cost-
elTecne than oihet remedial actions. (11" will create new
ea?uc v.to manage, .ju compliance with subitle C o! the
Solid )) jste Di-posjl Act 142 L.SL V 692] e scg.,
ha/atdous siib-"ances tn addition to those located at the
attceted \tcii;:>. or (Ct ate neces-aly to protect public

D=
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) the normal ap-
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health or welfare or the envrronment from a present or
Potentra rsk which ma be created by further exposure
0 the continued presencé of such subst nces or materials;]
welfare; the term includes offsite transport and offsite
storage, treatment, destruction, or secure disposition of
hazardous substances and associated contaminated
materials. <
» 1.C. Federat/State Cost Sharing
SARA §101(a)

5) The terms “respond’ “response” means'
rerhove removal, remedy? and remedral arF:)tronl,], allsuch
terms (ncludlngthetenns ‘removal” and “remedial ac—
tion™) include enforcement a‘CtIVItIGS related, ﬁrereto —*

6] The terms "transport” or transportatron means
the movement of a hazardous substance gany mode, In-
cluding pipeline (as defined in the Prpelrne afety Act), and
In the case of a hazardous substance which has beén ac-
cepted lor transportation by a common or contract car-
rier, the term * transport” O transPortatron shall In-
clude any stoppage n transrt which is temporary, Inciden-
tal to the transprtation movement, and at the ordinar
operatrn% convenience of a common or contract carrier,
and any such stopgage shall he considered as a continuity
of movement and ot as the storage of a hazardous
substancel;]. S
(272 The terms "United 3Iates and “ State mcIude the
several States of the unrte States, the District of Colum-
bia, the Commonwealth of Puerto Rico, Guam, American
Samoa, the United States Virgin Islands, the Com-
monwealt of the Northern Marianas, and any other ter-
rrtrosr o Ir)ossessron over which the United”States has
urisdicti
| 28) The term * vessel" means every description of water-
craft or other artificial contrivance used, or capable of be-
n used asa means of transportatron on water!].

The”termT disp Oh hazardous, waste™, and
ea ment” shall have the meaning provrded In section
004 oT the Solid Waste Disposal "Act [42 US.CAA. §

90 J',
g % The terms “ ferritorial sea” and * contiguous zone"
shall have the meanrn% {drovrded I section 13 of Title 33
*3 The term  Na ona contrn Cen%ygan means th
natio a contmrge cg/ plan published urider section 1321([
of T tle 33 or reviséd pursuant to section 9605 of this ti-
tle!

gsﬂ The terns “liable” or "liability" nder tis sub-
chapter shall be construed to be the standard of liability
whrch obtains under section 1321 of Title 33

(33) The term “pollutant or contaminant”’ shall include,
but not be limited to, any element, substance, compound,
or mixture, including disease-causing agents, which after
release into the environment and upon exposure, Ingestion,
inhalation, or assimilation into any organism, eitherdirect—
lyfrom the environment or indirectly by ingestion through
food chains, will or may reasonably be anticipated to cause
death, disease, behavioral abnormalities, cancer, genetic
mutation, physiological malfunctions (including mullunc-
tums in reproduction) or physical deformations, in such
organisms or their ofjsprmv; except lhut the term *“pollu—
tant ot contaminant dgall not include petroleum, in—
cluding crude ml or any fraction thereof which Bnot other—
wise specifically listed or designated as a hazaalou

o*:,_\
l\)
¢—P~—/
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substance under subparagraphs (A) through (F) of
paragraph (14) and shall not Include natural gas, liquefied
natural gas, or synthetic gas of pipeline quulity tor mix—
tures of natural gas and such synthetic ggs).

».A. Scope ol Superlund
SARA $ 101(1)

(3 The term "altemative water supplies™ includes, but
is nol limited to, drinking water and household water
supplies. m

»11.B. Liability Limits
SARA § 101(1)

(35)(A) The term "contractual relationship”, for the
purpose ofsection 9607(0)(3), includes, but isnot limited
10, land contracts, deeds or other instruments transferr—
ing title or possession, unless the real property on which
thefacility concerned is located was acquired by the defen—
dant after the disposal or placement of the hazardous
substance on, in, or at thefecility, and one or more of the
circumstances described in clause @), (), or @ii) isalso
established by the defendant by a preponderance of the
evidence;

MAt the time the defendant acquired thefecility
the defendant did not know and had no reason to
know the! any hazardous substance which isthesub—

ject of the release or threatened release was dispos—

ed of on, in, or at the fecility.

(i) The defendant isa government entity which ac—
quired the facility by escheat, or through any other
involuntary transfer or acquisition, or through the
exercise of eminent domain authority by purchase or
condemnation.

@ii) The defendant acquired the facility by in—
heritance or beguest.

In addition to establishing the foregoing, the defendant
must establish that he has satisfied the requirements ofsec—
tion 9607(b)(3)(@) and ().

(B) To establish that the defendant had no reason to
know, asprovided in clause () ofsubparagraph (A) of this
paregraph, the defendant must have undertaken, at the
time of acguisition, all appropriate inquiry into the
previous ownership and uses of theproperty consistent with
good commercial or customary practice in an effort to,
minimize ligbility. For purposes of the preceding sentence
the court shall take intoaccount any specializedknowledge
or experience on the part of the defendant, the relation—
ship of the purchase price to the value of the property if
uncontaminated, commonly known or reasonably ascer—
tainable information about the property, the obviousness
of thepresence or likely presence of contamination at the
property, and the ability to detect such contamination by
appropriate inspection.

(©) Nothing in this paragraph nr in section 9607(b)(3)
shall diminish the lizbility of any previous owner or
operator of such facility who would otherwise be ligble
under thischapter. Notwithstanding thisparagraph, ifthe
defendant obtained actual knowledge of the release or
threatened release of a hazardous substance at such fecili—
ty when the defendant owned the real property and then
subsequently transferred ownership of the property t
another per,o/: without disclosing stnli knowledge, such
defendant shall he treatedas lidble under section 96t)7(adl)
and N0 ¢ v.i S& under section V0i)~ikif3i shall In available
to sinli defendant.
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(D) Nothing /> this paragraph shall affect tite lichility /

under this chapter oju defendant who, by any act or onus-
siott, caused or contributed to the release or threatened
release of a hazardous substance which is the subject of
the action relating lo the fecility.

» I.H. Indian Tdbos
SARA 8101(D)

(36) The term "Indian tribe" means any Indian tribe,
bund, nation, or other organizedgroup or community, in—
cluding any Alaska Native village but not including any
Alaska Native regional or village corporation, which is
recogniized as eligiblefor the special programs and services
provided by the United Stales to Indians because of their
status as Indians. <

» IV.G. Recycled Oil
SARA S114(b)
(3N)(A) The term "service station dealer' means any
person-

@) who owns or operates a motor vehicle service
station, fillig station, garage, or similar retail
establishment engaged in the business of llirg,
repairing, orservicingmotor \ehicles, where a signifi—
cant percentage of the gross tevenue of the establish—
ment isderivedfrom thefueling, repairing, or ser—
vicing of motor wehicles, and

@) who acceptsfor oollection, accumulation, and
delivery to an oil recyclingfecility, recycled oil that
(D) has been removed "-"h the engine ofa Ugh duty
motor vehicle or hoil. .aold appliances by the awner
of such wehicle or appliances, and (1) ispresented,
by such owner, lo such person for collection, ac—
cumulation, and delivery to an oil recyclingfecility.

(®) For purposes of section 9614(c), the term "'service
station dealer" gell, notwithstanding the provisions of
subparagraph (), include any government agency that
establishes a facility solely for the purpose of accepting
recycled oil that satisfies the criteria setforth insubclauses
() and (") of subparagraph @)(ir), and with respect to
recycled oil that satisfies the ariteriasetforth insubclauses
(M and (), owners or operators of refuse collection ser—
vices who are compelled by State law to ollect, ac—
cumulate, and deliveros/uch oil o an oil recyclingfecility.

(©) The President shall promulgate regulations regar—
ding the determination of what constitutes a significant
percentage of the gross revenues of an establishment for
purposes of this paragraph.

» IV.K. Ocean Incineration
SARA 8127(3)

(38) The term "incineration vessel means any vessel
which carries hazardous substancesfor the /ntrposes of in—
cineration of such substances, so long as stub substances
or residues of such substances are on hoard.

Pub.l .96-510, Title |._$%01. Dee. 11, 1980, % uit. 2~(F:
Pub.l.. 96-561. Title 1i. $2381h), Dee. 22. 1980, 94 Suit,

3300. "is added and amended Pub. 90.499. Title | $3
0 T14b) 12"uti. Oet 1. 1986
"1 oanKat o~ JuiliMC Vi",
S il STl ProfT 1*1. »i«dgll)'v Fc.m”
n 1T.iKihb Bl I, "ee.v.-seib ““

<<rt
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SHORT TITLE OF I"m AMENDMENTS. section I of
Puh.L. 99-499 provided that. "This .-U/ /abull umcmied this
chapter generally/ may be cued as the 'Su/ier/iind Amendments
amt Ueauthonztition Act of I'm ' "

s odo i A e 1 i Ac T e
chapt(el{) genecr%

rehensive Envi onmentaﬁ Response, Compensation, an
Elablnty Act of 1980 (42 0SBt et ge{ﬁ

(2j ADMINISTRATOR.--The term ‘Administrator’
means the. \dministralor oj the Environmental Protection
Agency, "

LIMITATION ON_CONTRACT AND HORROWINC,
AUTHORITY.. egtlgnJ of Pub.}.. 99-499 provided that; "An
author|ty Prow e r¥ this Act/which amended this chapter
?eneral / Inclu mgoa, amenament mage gt IS Act, to enter
J]O contracts ﬁo bligate Ine, U .|tﬁd Statés, or 1o mmllr |P-
ebtednessror the repayment o f which the Unijed States is liable
shall ge deﬁectlve only fo such extent or in slch amounts as are
provided in approprfation Acts. :

FFECTIVE DATE OF 1986 AMENDMENTS. Section 4
Pth,.L. 99499 é)rovlded tEat: "Except us dotE,erwwes ec?led (l)n
fe tion 121(b) 01 this Act /wnich arpen eq this cheo R/ger%eral-
X or In any ‘other provision o titles I, 11, Il and V0T this

t, the améndme its made b}/n?e /through 1V of this Act shall
lake efrect on the enactment 0T this Act.

§ 9602. [CERCLA § 102]

Desiqn tion of additional hazardous substahces and.
estaolishment of reportable released quantities; regulations

»IV.A. Reportable Quantities
SARA § 102

(a)  The Administrator shall Eiromulgate and revise as

may be appropriate, requlations ae qnatlng as hazardous
substances, In addition to those reterred to In section
9601( 14) of this title, stich elements, compounds, mixtures,
solutions, and substances which, when released into the
envjronment may Pr%sent substantial danger fo the Bubllc
health or welfare’or the environment, and Shall promulgate
requlations establlshln? that quantltgl of any hazardous
substance the release of which shall e reported pursuant
to section 9603 of this title, The Administrator may deter-
mine that one smgle quantity shall be the repartable quan-
fity for an hﬁzar 0us substance regardlessofth medium
Into which the hazardous substance Is released. For all
hazardous substances for which proposed regulations
establishing reportable quantities were published in the
Federal Register under this subsection on or before March
1, 1986, the Administrator shall promulgate under this
subsectionfinal regulations establishing reportable quan-
tities not Liter than December 31, 1986 For all hazardous
substances for which proposed req_ulatlon,s establlshlnq
reportable quantities were not published in the Federa
Register under this subsection oil or before March |, 1986,
the’ \dmmistrator shall publish under this subsection pro-
Posed re-ula’.'ons establishing reportable quantities mu
ater than iXue-nber ft, 1986. and promulgatefinal regula-
stibscettni: establishing reportuble quan-
than Apr! 30, I'm .-*

tions ifit.\r .
tities no'

sTATU Il's

HCLA.— The term "CERL'I.A* means the Com-

11 K -WOw

(!?,U,nless and until superseded by regulations
establishing a reportable quantity under su se_ctlon_&agol
this section” lor any. hazardous substance as defined in Sec-
tion 9601(14) ol this title, (I%a quantity ot one pound, or
2) lar_ those hazardous substances lor which reportable
uantities have been established pursuant to “section
321(?13(42 of I'iilc 33, such reportable quantltﬁ/, shall be
deemed " that quantity, the release of which requires
notification pursuant o section 9603(a) or (h) of this title,

Pub.L. 96-510, Title |, § 102, Dec. |/, 1980, 94 Stat. 2772,
as added Pub.l.. 99-499 Title T § 102, Oct. 17, 1986,

§ 9603. [CERCLA § 103]

Notification requirements respecting released substances

(@) Notice Jo National Response Center upon release from
vessel or offshore or onshaore facill bg f 1Son In charge;
(Conveyance Of notlce y nter

An p?rson in ch?r e of a vessel or an offshore qr an
onshadre facility shall, as soon as he lias knowled?e ofan
release (other than a federally permitted release) of a hazar-
dous, substance from such Vessel or facllity in quantities
equal to or greater than those determined pursuant tq sec-
tion 9602 QT this title, _|mmed|ate:y notity the National
Response Center established under the Clean Water Act
&%3 S.C.A. 81251 et seq.) of such release. The National

esponse Center shall convey the HO'[IfICE_ltIOH_eXPedIIOUS|y1
to all appropriate Government agencies, including the
Governor of any affected Stale.

(b) Penalties lor failure to notify; use of notice or
information pursuant to notice”In criminal case

Any_person— _

(1)"in charge of a vessel from which a hazardous
substance Is released, other fitan a federally permitted
release, intq or ugon the navigable waters of the United
States, adjoining Shorelines, ofinto or upon the waters of
the contiguous zone, or ,

E)Z) in "charge of a vessel from which a hazardous
substance IS released, other than a federally permitted
release, which may affect natural resciurces belonging to
apPertalnln(r; to, “or tinder the exclusive manage ent
authority of the United States (Including resources under
the Magnuson Fishery Conservatiop and Managem,ent Act
116 US.C.A. § 18017t se .J) and wno Is othérwise sub-
Jt cet rtgl e(lllseeju(r)lrsdlctlon of the'United Slates at the lime of

»I11.D. Civil and Criminal Penalties
SARA § 109(a)

3) in charge of a facility From whijch a hazardou
sutgs}anc_e IS rqe?eas,e& ot%erythan a \f\éderalﬂ/ ermitte
release, iu a quantity equal to or greater than that deter-
mined pursuant to Section 9602 ot this title who fails. tq
notity |mmed|atel¥ the apﬁrggrlat agency of the Uniied
Slates Governmenit .Is soon as he nha-"knowledge of mich
release or who submits in such a notification anv infor—
mation which he knows to be false  misleading shall,
uP_on conviction, be fined Lnot mote -ban SIO,()(!() ot im-
prisoned tor no: more than one year, or hoth] m accor—
dance with the appl,cable provisions o f title 18 of the
United States Code >r imprisoned for not more than 3
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wars (or not more than 5 years in the ease of a second
or subsequent conviction), or both-4.
»I1.D. Civil find Criminal Ponaltlos
SARA 8103
Notification received pursuant to this [para raph}
subsectlon o |nformation obtarned hy the exploita on o
such, notification shaII not be used against an¥ such per-
son in an%// crrmrna Case, except a prosecutron or perJury
or for giving a false statement, m

( g ¢) Notice to Administrator of EPA of existence of storage,
tc., facility by owner_ or operator; exceptions; timg
manner, and form of notice; penalties for failure to notry;
use 0f notice or rnformatrrl:)n pursuant to notice in
criminal case

Within one hundred and eighty da}/s alter December 11,

1980 a g lnerson who owns OF operates or who ai the lime
disposal owned or operateq, or who accepted hazardous
substances lor transport and selected, a facilit at which
hazardous substances tgas defined in section 960 g )(CJ ol
this title) arc or have been stored, treated, or disposed of
hall, unles sjuch acrlrtY hasa rn(ermrt rssued under, or ha
een accorae rnterrmsatusu rsu trteCo the Soll
Waste Disposal Act [42 6921 et seq.), notify
he Admjnistrator of the Envrronmen IProhectronA enc
o the exrstence ofsuch facility, speciryl 9 e amount an
rPeo any hazardoys substance to be Toun th%re and
know, susroected or likely releases of such substances

rom such facility. The Adninistrator may prescribe in
greater detail the’manner and form of the notice and the
information included. The Administrator shall notify the
affected State agency, or any department designated b¥
the Governor to recéive such notl .0 ' the existence 0
such facility. Any Person who knqwingly fails to notrfr
the rtdministrator of the existence of any'stich facility shal
upon conyiction, be fined not more thian 510,000, "or im-
pnsoned for not” more than, one ea or both, In additign,
rny such personw 0 knowing ﬁ/ fails to provrde the notice
reduired by this subsection Shall not be entitled to anr{
limitation of liability or to any defenses to liability set ou
In section 9607 of this fitle! Proyided, however, That
notification under this subsection is not’ regurred for any
facrIrty whrch would be reportable hereun er soIeIP/ 8 2
reauto any stoppage in transrtw ich 1s temporary, In-
cidental to the transp rtatron movement, or af the ordinar
operatrng convenrence 0f @ common 0T contract carrie
and such stop ge shall be considered as a continurty of
movement and not as the stora?e 0f @ hazardous substance,
Notificat on recerved ﬁursuan to this subsectron or Infor-
matjon obtained by the exploitation of such notification
shall not be used a arnst a gsuch person in any criminal
Case, except a prosecutron [ perjury or for giving a false
statement!
(d) Recordkeeping requirements, promulgation of rul-s and

regulations by Administrator of EPA: penalties for

violations; waiver of retention requirements

(I) The Admrnrstrator of the Environmental Protection 0

Ag oney IS authonzed to promu |gate rules and regulations
specl rng{ with respect to—
he Iocatron title, or condition of a facility,

( B) the identity, characteristics, giinntitv, origin.
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or condition [(rncludrng contarnerr/utron and previous
treatment) nay hazardous substances conte\rned or
deposite rna cility; the records which sha e re-
tarned bg/ any person required to provrde the nofifica-
tion of 4 facility set out'in subsectron (e) of this sec-
tjon. Such, sRecr rca]tron shall be inaccordance with
the provisions of this subsection.

» 11.D. Civil and Criminal Penalties
SARA J) 109(a)

(g Beginning with December |1, 1980, for fifty years
thereafter or 1oy fifty years after the date of establiShment
ofa record (whichever s later), or at any such earlier time
as a waiver |f obtained under paragraph’(3) of this supsec-
tion, it shall be unlawful for anysuch person knowingly
to, destroy, mutilate, erase, dispse of, conceal, or othef-
wise render unavailable or unreadable or falsify any records
rdentrtred in bara graph (1 ot thrs subsection,” Any person
h vroates ﬁaraz%rap shall, upon conviction, be fin-
d [nol more than $20,000, or imprisoned for not more
than one year or both in accordance with the applicable
provisions of title 18 of the United States Code or im—
prisoned for not more than 3 years (or not more than 5
yeakr)s t:}n the case of a second or subsequent conviction],
or both™
2 At any lime {)rror to t'ie date which qccurs fifty years
afte December 1980, any person identified” Ungler
paragraph (1] of this subsectron may apply to the Ad-
miniStrator of the Environmental Protection Agency for
a waiver of the provisions of (lie first sentence of Paragraph
2) of this susection. The Administrator ir authorized A
ant such waiver If, In his discretion, such waiver woul
ot unreasonably interfere with the attainment of the pur-
poses and provrsrons of this cha|o er. The Administrator
shall promulgate rules and regu ations regarding such a
warver S0 85 o Inf orm parties of the 'oroper application
proce ure and con rtrons for approval of such'a walver,
4A Notwithstanding the provisions of this subsection,
the Administrator of the Environmental Protection Agency
may In his drscretron require ang/ such ﬁerson fo retain an
record rdentr red ursuant to paragraph (1) of this subsec-
tion for such ar eperro n xcesso the period_spec fied
In paragraph (2) of this subsection as the Administrator
d\eetﬁgntgnes to be necessary to protect the public health or

() Applicability lo registered pesticide product

This section shall not apply to the application of a
|bestrcrde product registered under tite Federal Insecticide
ungicide, and RodCnlicide Act V US.CA. 8136 et seql
Br to the h and rng and storage of such a pesticide produc
y an agricultural producer.

(Q Exemptions from notice and penallly provisions for
ubstances reported under other Fede al law or I in
continuous release, elc.

no atron shall be required under sub ection (a
Eb%n?;e IS section for aﬂy release of hazardo{rg

(1) which is required to be reported (or specifieal-
\ exempted from a redurrement for repotting) under
subt rtle C of the Solid Waste Disposal 542
A. 86921 et seq.| or requlations theteunder
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thereunder and which lias been reported to the Na-
tional ResRonse Center, or
(2 ich gacontrnuous release, stable in quanti-
ty and rate, an
SA) front a facility for which notification has
b een given under subsection (c) of this section,

rt a release of which notification has been
?rve under subsections (a) and Sl%t of titis sec-
on_for a period su rcrent lo establish the con-
tinuity, %antrty, and re?ularrt ofsuch release;
Provided, That notif rcaton In accordance wrt
subsectronsé%andéﬁ) this paragra h]sha be
?rven for releases subject to this arar annual-
y, Or at such time as t ere rsany tatrstrcallg signifi-
cant increase in the quantity” of any hazardous
substance or constituent there(f reIeased above that
previously reported or occurring.
Stat. 277 2t

Pub.L. 96-510, Title I, § 103, Dec. II, 1980,94

pub.L 96561 Title |1 §238(b) Dec. 22, 1980, 9 Sta
3300 as added and_amended Pub.L. 99-499, J'itle I, §§
103, "109(a), Oct. 17, 1986.

150 in original. Probably should be "expeditiously".

§ 9604. [CERCLA § 104]

Response authorities

(a) Removal and oilier remedial aclion by President
applicability of national contingency plan; definition

» 1.B. Response Authorities

SARA 8104(a)

(rI)1 Whenever (A
or there s a substantial threat ?f such a release. into the
environment, or *3) there isa release or substantial threat
of release mfo the environment of any pollutant or con-
taminant which may present an imminent ﬁnd substantial
danger to the public health or welfare, the President Is
authorized to act, consistent wrth the national contingen-
oy plan, to remove or arrange for the removal of, and pro-
vide for remedial action” relating to such hazardqus
substance, pollutant, or contaminant at any lime (including
its removal from any contaminated natural resource), or
take any other resp nse measure consrstent with the na-
tional contrngencu h) Yv t] resrdent %Ieems
necessary to profect the public health or welfare or the en
vironment!, - nless . the Presrdent determines th at such
removal and remedial action wil be done Pro er}; %/
owner or operator of the vessel or facility from whic the
release or threat of release emanates, or by any other
TESDOHSIb|e party.. when the President determines thot
such action will be done property and promptly by the
owner or operator of thefecility or vessel or by any oilier
responsible party, the President may allow such person to
carry out the action, conduct rite remedial investigation,
or conduct thefessibility study inaccordance with section
9622. No remedial investigation orfessibilitys. tdv /Rl P
shall be authorized exiept on a determ_nation by the Presi—
dent that the party i (pulifed to tuikkci the RI / Sand
only if the President contracts with or arranges lor a
qualified “erson to assist the President in overseeing and
reviewing the conduct ot such Rl 1S and it tin responsi—

STATUTES

).any hazardous substance s released o
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bleparty agrees to reimburse lhe Fundfor any cost incur—
red by ihe President under, or inconnection with, the over—
sight contract or arrangement. In no event shall a poten—
tially responsible party be subject to a lesser standard of
lichility, receivepreferential treatment, or inany other way,
whether direct or indirect, benefitfrom any such arrange—
ments asa response action contractor, orasaperson hired
or retained by such a response action contractor, with
respect to the release or fecility in question.-*
»1.A. Scope ol Supurfund
SARA 8104(a)

The President shall give primary attention to those releases
which the President deems may present a public health
threat. *

»1.K. Removal Actions
SARA &104(b)

rh r) For the ur s f this sectjon, * pollutant or con-
taminant’ shal rn e ut not be limited to, any element,
substance, compoun or mixture rncIudrng 1Sease- caus
Ing agents* which aftey reIease info the envuor]ment and
ﬁon EXPOSUTE, rngestron Inhalation, or assimilation Into

organrsm gith rdrrectP/ rom the envrronment or indl-
re ty yrngestron through food chains, will or may reason-

Iy be‘anticipated to cause death drsease hehavioral ab-

ormalities, cancer, genetrc mutation,, physiological mal-
functrons including” malfunctions in, reproduction) or
ph sical_deformations, In such or anrsms or therr 0ff-
Spring. The term does.not inclug e etrol eum Inc udrng
crude orI and an fractron thereo ich 15 not otherwis
uQecr ically listed or designated as azardous substances

der section 9601 ( 14)(A) hrou h (F) of this title, nor does
it rnclurte natural gas, Ii ue fied natural t%as or Sy theotrc 3aﬁ

Prpe Ine quality ?or IXtures ot natural gas and suc
synthetic gas).]

@REMO VAL ACTION.- Any removal action under—
taken by the President under this subsection (or by any
other person referred to insection 9622) should, to the ex—
tent the President deems practicable, contribute C the ef—
ficient performance ofany long term remedial aclion with
respect to the release or threatened release concerned. —*

» 1.A. Scope ol Superfund
SARA §104(c)

@A@UMITATIONS ON RESPONSE.-The President
shall not provide for a removal or remedial aclion under
this section in response to a release or threat of release-

(A) of a naturally occurring substance in itsaltered
form, or altered solely through naturally occurring
processes or phenomena, from a location where it

is natural ly found;

(B) from products which are part of the structure
of, and result inexposure within, residential buildings
or business or community structures; or

(C) into public or private drinking N itersupplies

due to deterioration of the system through trdinury

Use.

@EXCEPTION TO LIMTTA TIONS.- Notwithstand—
ing paragraph (3) of this subsection, to the extent authoriz—
ed by |itiS section, the President may respond toanv refease
or threat ot release if. inthe P*csiden \ discretion, it | on-
Mtiutcs a public health or environmental emergency and
no other petson with the authority and capability to res-
potul to the emergency wiltdo som a timely manner. mi
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[Investigations, monitoring, etc., by President]

(b) @ INFORMATION; STUDIES AND
INVESTIGA TIONS.—

Whenever the President js authorized to act pursuant
to subsection E)a) of this section, or whenevet the President
ltas reason to believe tital a release has occurred or s about
lo-occur, or that illness, disease, or complaints thereof may
be attributable to exposure to a hazardous substance pollu-
tant, og contamrnant]and that da release rHaIy have oceur-
red Qr be occurring, he may undertake such investigations,
monrtonng surveys, testing, and other information gather-
Hg as.he may deem necesFar or appropriate to identi
the existence"and extent o terele ase Or threat thereof,
the source and nature of the hazardous substances
pollutants or contaminants involved, and the extent of
danoer 0 the public health or welfare or to the envrron-
ment. In addrtron the President may undertake such plan

% fiscal, economic engrneenng, archrtectural
‘other studres or Invest g ons as he may deem
necessary or appr gnate to plan and direct response ac-
tions, to recover th costs thereof, and to enforce the pro-
visions of this chapter.

M.N. Natural Resource Damages
SARA 8104(d)

nrn

@ COORDINATIONOF INVESTIGATIONS.-The

President shallpromptly notify the appropriate Fedn-~al and
State natural resource trustees of potential danu<es
natural recources resultingfrom releases under investiga—
tion pursuant to this section and shall seek to coordinate
the assessments, investigations, and planning under this
section with such Federal and Slate trustess. -~

() Crrtena for contrnuance of obligations from Fund over

sPecrfre am unt for reséoonse actions; consultation b

esident with affecled Stales: contracts or cooperative

oreements by States with Presrdent rior to remedial

actions; cost-S ann% agreements, see tion by President
of appropriate remedial actions

H.K. Removal Actions
SARA 8104(e)

3 Unless ( Ag the Pie rdent finds Ht 9 conti ued
response actions are imme rately re%urre topevent mrt
or mrtrrgate an emergency, (il there 1s.an immediate rjsk

P]u ¢ health or Welfare or the environment, and (iti)
suc assistance will not otherwise be provided on a timely
basis, o1 (B) the President has determrned the aﬁpropnate
remedial actions pursuant to paragrag of this subsec
tign ang the State or States, in which the source of the
release 1S Iocated have complied with the requirements of
paragraph (?) of this subsection, or/C) continued response
action s otherwise appropriate and consistent w
remedial action to be taken 0Dliga'ions from the Fund
other han those authorized | su section E()h) of this sec-
tron sha not continue alter SI',000,000152.000.000 has
been obligated tor response actrons or [x\ months] .2
months has elapsed from the dale ol initial response to a
relea - or rlneatened release of hn/ardou* stthrtanees -

r e rcsrdgm shall. consult with the af ecteg %tate
i 5 tie- Iv'oic deten IiLing an, applopriate remedial a
| |,b e taken pursuant 0 me atuliol.o emitted iikLi
mbC on tu ol tins ‘Cstion.

ENVIRONMENTAL LAW REPORTER
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>_.C. Federal/Stato Cost Sharing
SARA 8I104(D)

(3)  The President shall not grovrde a R/ remedral actions.
pursuant to this section unless the State in which the release

oceurs first enters into g contract or cooperative agreement

with the President providing assurances deemed adequate
by the President that (A) the State will assure all future
maintenance of the removal and remedial actions provid-
ed for the expected life of such actions as determined by
the President; (Cg the State wil| assure the availability of
ahazardous waste disposal tacrlrty acceptable to the Presi-
ent aﬂ In cgm liance with the req rrementsofsgbtrtle
et e Solid Waste Drs osa Act 142 US.CA. 5691
se

for any necessar¥ srte stora e, destructron treat-
(Jt r secure d uﬂ) jon of the hazardous s tances
C) th teState PaKorassure payment of (1) 10 per
centum of the costs of the remedial action, rncludrng all
future maintenance, or [(ng) at east 50 per centum or 3uch
reater amount as the Pres| ené oletermrne ?P
%nate taking into account egre of responsibi (}/
e State or olrtrcal subdivision, of an Sums ex en
e In response 10 a re ease at af acrfrt that was ow e at
the time of any disposal of hazard ous substances therein
by the State or'a political subdivision thereof.] Gi50per—
cent (or such greater amount as the President may deter—
mine appropriate, taking into account the degree of respon—
sibility of the State or political subdivisionfor the release)
ofany sums expended in response to a release at a fecili—
ty, that was operated by the State or a political subdivi—
sion thereof, either directly or through a contractual rela—
tionship or otherwise, at the time ofany disposal ofhazar—
dous substances therein. For the purpose of clause (i) of
this subparagraph, the term “facility” does not include
navigable waters or the beds underlying those waters. The
President snall grant the State a credi agarnst the share
of the costs for which it Is responsible under this paragraph
for any documented. direct out-of-pocket non- Federa
funds expended ?r oblrgated by the SIate or a pol ércgl ?
division " thereot after January 1, ore
DecemPer 1, 1980, for cost- %Iregrble response actrons an
claims lor damages compensa under section 911 of this
title relating to the Specific release In question: Provided,
however, That in no event shall the amount of the credit
?erlaer;teed ‘exceed the total response costs relating to the
Se. m

» I.H. Indian Tribes
SARA 8207(b)

In the case of remedial action t be taken on land or
water held by an Indian tribe, held by the United States
in trustfor Indians, held by a member ofan Indian tribe
(ifsuch land or water issubject to a trust res rielion on
alienation), or otherwise within the borders of an Indian
resenvation, the ret/uirements of this paragraph for
assurances regarding future maintenance and cost-slniring
shall not apply, and the President shall provide the
assurance required by this paragraph regarding the
availability of a hazardous waste disposal fecility. <

» I.LF. Cleanup Standards
SARA 5 104(g)

[<4> | he Prexi le.it *hall >clect appropriate remedial ac-
. Jeleimined o be neee"a:\ o cam ouit tit> ‘ection
whlr N0 "0 tite extent practicable in accotdancc wi.h ;bc
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ﬁtlonal contln%encyﬁg ahn and which %rowde or that cost-
ective [ESPONSe WIC row es d aance between the
need lor protection of b||c health and welfare and the
envjronment at the fauhtg under consideratjon, and the
avallahility of amounts from the Fund established under
subchatpter 11 of this cha t ro rfsporﬁ t0 otqer sites which
present or may present a threat lo"public health or welfare
or the environment, taking into con3|derat|on the need for
Immediate action.)

@ SELECTION OF REMEDIAL ACTION.-The
President shall select remedial actions to carry out thissec—
tion in accordance with section 9621 of this title (relating
1o cleanup standards). <

» 1.C. Federal/State Cost Sharing
SARA 8104, (i)

®G) STATE CRFDITS.-

(® GRANTING OF CREDIT.- The President
shall grant a State a credit against the share of the
oosts, for which itisresponsible underparagraph (3)
with respect o a fecility listed on the National
Priorities List under the National Contingency Plan,
for amounts expended by a Statefor remedial action
at such facility pursuant to a contract or cooperative
agreement with the President. The credit under this
paragraph shall be limited to those State expenses
which the President determines to be reasonable,
documented, direct out-of-pocket expenditures of
non-Federal funds.

(B)EXPENSES BEFORE LISTING OR A GREE-
MENT .- The a edit under thisparagraph shall in—
clude expenses for remedial action at a fecility in—
curred before the listirg of thefecilityon the National
Priorities List or before a contract or cooperative
agreement sentered into under subsection (d)for the
facility i

(¥ after such expenses are incurred thefecility
is listed on such Iist and a contract or
cooperative agreement is entered into for the
fecility, and

(i) the President determines that such ex—
penses would have been credited to the State
under subparagraph (A) had the expenditures
been made after listing of (hefacility on such
listand after the date on which such contract

or cooperative agreement isentered into.

(ORESPONSEACTIONSBETWEEN 1978and

1980.— The credit under thisparagraph shall include
funds expended or obligated by the State or a political
subdivision thereofafter January |1, 1978, and before

December 11, 1980, for aost-eligible response actions

and claimsfor damages compensable under section

HI.
<D) STATE EXPENSES AFTER DECEMBER
I, 1980, IN EXCESS OF 10 PERCENT OF

COSTS.- The credit under thisparagraph shall in—

clude 90 percent of Slate expenses incurred at afecili—

ty owned, hut not operated, by such State or bv a

political subdivision thereof. Such credit applies on-
...In expenses incurred pursuant t a contract or
IIII/IC* .U-aj/ecmem under subsection hitan.l on-
.! ine peljgs incurred utter December il ivso. but
v'o'l 0’ theenactment ifthis parajr, ,pu

STATUTES
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® ITEM-B Y-1TEM APPROVAL .- In the case
of expenditures made after the date of the enactment
of this paragraph, the President may require prior
approval ofeach item ofexpenditure as a condition
of granting a credit under this paragraph.

() USE OF CREDITS, - Credits granted under
this paragraph for funds expended with respect
afacility may be used by the State to reduce all or
pan of the share of costs otherwise required to be
paid by the State under paragraph (3) in connection
with remedial actions at such fecility. Ifthe amount
of funds for which credit is allowed under this
paragraph exceeds such share of costsfor such fecili—
1y, the State may use the amount of such excess to
reduce all or pari of the share of such costs at other
fecilities in that Slate. A credit shall not entitle the
State lo any direct payment.
©® OPERATION AND MAINTENANCE. - For the

purposes of paragraph (3) of this subsection, in the case
of ground or surface water contamination, completed
remedial aclion includes the completion of treatment or
other measures, whether taken onsite or offsite, necessary
1o restoreground and surface water quality to a level that
assures protection ofhuman health and the environment.
With respect to such measures, the operation of such
measuresfor aperiod of up to 10years after the construc—
tion or installation and commencement of operation shall
he considered remedial action. Activities required lomain—
tain the effectiveness of such measures following such
period or the complelion of remedial action whichever is
earlier, shall be considered operation or tr intenance.

(@ LIMITATION ON SOURCE OF FUNDS FOR
0&M . —During-any period after the availability offunds
received by the Hazardous Substance Superfund establish—
ed under subchapter A of chapter 98 of the Intemal
Revenue Code of 1954 from tax revenues or appropria—
tionsfrom general revenues, the Federal share of thepay —
ment of the cost of operation or maintenance pursuant to
paragraph (3)(C)(i)or paragraph (6) of this subsection
(relating to operation and maintenance) shall befrom funds
received by the Hazardous Substance Superfund from
amounts recovered on behalf of such fund under this

chapter. m

» IV.J. Recontracting
SARA §1040)

@RECONTRACT ING.— The President isauthorized
1o undertake or continue whatever interim remedial actions
the President determines to be appropriate to reduce risks
topublic health or the environment where the performance
of a complete remedial action requires reconfacting
because of the discovery of sources, types, or quantities
of hazardous substances not known at the time of entry
into the original contract. The total cost of interim actions
undertaken at a facility pursuant to this paragraph shall
not exceed $2,000,000. **

» LLE. State Assurances ol Capacity
SARA S 104(K)

19 SITING.— Effective 3 years after the enactment of
the Superfund Amendments and Reiuuhoriztnon It" of
1986. the President shall not pnurdc any remedial actions
pursuant to thi- see- on anicss the Slate in which the rcic.isc
occur " >ritcnic - ni* a, ontritct or ooycn/tr, cavecnent
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with the President providing assurances deemed adequate
by the President that the State will assure the availability
0J hazardous waste treatment or disposal fecilities which—

(A) ha\e adequate capacity for the destruction,
treatment, or secure disposition of all hazardous
wastes that are reasonably expected to be generated
within the Slate during the 20-year periodfollowing
the date of such contract or cooperative agreement
and to be disposed of, treated, or destroyed,

(B) are within the State or outside the State inac—
cordance with an interstate agreement or regional
agreement or authority,

(C) are acceptable to the President, and

(D) are incompliance with the requirements ofsub—
title C of the Solid Waste Disposal Act. -*

@I) Contracts or cooperative agreements by President with
tates or political subdivisions; cosl-sharin éq provisions;
enforcement requirements and procedures
» 1.C. Federal/State Cost Sharing
SARA S104(1)

“ ) Where the President determines that a State or
g ical subdrvrsron thereof has the capability to carry out
I or all of the a]ctro s authorized In this section, the
Président may, Iscretion, enter Into a contract_ or
cooperative a reement wrth such State or political subdivi-
sign fq take such actrons In accordance with criterig and
Pnorrtres established pursuant to section 9605(8) of this
tle and fo be rel mbursed or the reasonable response costs
thereot from the Funds. Any contract made hereunder
shall be subgect to the cost-sharing provisions of subsec-
tion (c) of this section.]

() COOPERATIVE AGREEMENTS . -

(A STATE APPLICATIONS.- A State or
political subdivision thereofor Indian tribemay app—
ly to the President to carry out actions authorized
in this section. I the President determines that the
State or political subdivision or Indian tribe has the
capability to carry out any or all of such actions in
accordance with the criteriaand priorities establish—
ed pursuant to section 9605()(8) and to carry out
related enforcement actions, the President may enter
into a contract or cooperative agreement with the
State or political subdivision or Indian tribe to carry
out such actions. The President shall make a deter—
mination regarding such an application within 90
days after the President receives the application.

"®TERMSAND CONDITIONS.- A contract or
cooperative agreement under thisparagraph shall be
subject to such terms and conditions as the President
may prescribe. The contract or cooperative agree—
ment mav cover aspecific facility or specificfxilities.

© REIMBURSEMENTS.-Any State which ex-
pendtt funds during the period beginning September
0, 1985, and ending on the date of the enactment
of this subparagraph for response actions at any site
included on the National Priorities List and subject
10 a cooperative agreement under this chapter shall
he reimbursed for the share of costs of such actions
for which the Federal Government & responsible
under this- =
(2) It 'he Presiden t enters into a ci's:-"iiirin>' auteemcnt

pursuant to -uhsection «ce ot this section or a coihm.! or
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cooperative agreement pursuant to this subsection, and the
State or political subdivision thereof fails to comg Y with
ang e urremenés of the contract, the President m ?_r gter
roviding sixty days notice seek | In (ne appropriate Federal
drstrrct court éo enforce the contract or to recover an%
funds advanced or an}u costs Incurred because of the breac
of the contract, by the State or political subdivision.
(3{2 \Where a State or a political subdivision thereof is
actr in behalf of the President, the President Is authoriz-
|prdvrde technrcal and Ie?al assistance In the ad-
mrnrst tion and enforcement of any contract or subcon-
tract |n onnection with response actions. assisted under
this su e aptct and to Intervene in any civil aclion involv-
ing the enforcement of such contract or sutfcontract
Where two or more noncontrguous acllities arc
reasonably related on the basis of geography, or on the
b*rso the threat, orpotentral threat to the ublic health
or welfare or the envifo nment the President may, In his
drfs%r]etron ttreat these related facilities as one for ryurposes
IS section

»I1.E. EPA Access and Information Gathering
SARA §104(m)

¢) Access lo, and copying of, records relating to covered
L(u%stances avarlabrlr%y ogpub lic of records ?eports and
informatio procedures appl licable

For purposes of assisting in determming the need for
res onse fo a re ease under this subchapter or ‘enforcing
the rovisions 0T this subchapter, any person who stores,
treats, or drsPoseso or, where nec% sary to ascertarn facts
not available at the acr rtX ere” such  itazardous
substances are located, who geferates, transports, or other-
wise handles or has handIe hazardous substances shall,

Pon request of anYo ficer, empl ¥ee or epresentative

the Presrdent du desrsgnated he Presid nﬁ or upon
request of any u@ gnated " officer, emPoyee or
representative of a State, where ap groprrate urnish in-
formatron relatin tosuch substances and permit such per
?n at all reasona etrmes]to have access o, and to copy
all records relating to such substances. For the purposes
specrfred in the” preceding sentence, _such officers,
emp ox\ees Or Tepresentatives are authorizeq—

to enter at reasonable times any establishment

or ot er pIace Where s érch haz Cardous scubstances are
or have been %enerate stored, treated, or disposed
of, or trans rted from:

o Insp e t and obtain sam les from any per-

fany suc supstance and samples ot any can-

tarnersor abe rng for such suhstances. Each stch in-
spection shall b& commenced and completed with
reasonable promptness. If the officer, ¢ pIoYee or
representatrve obtarns any sa thl rior to Icalin
the premises, he shall give to the qwner, operator;
0 person In charge a recerpt describing the sample
obtained and rf requested a portion of edch such sam-
Ie equaI n vo ume of w;rght to trr]re ortlron retain-
ana SIS |5 made 0T such samples, a
t e re ults oYsuch analysis shafl be fureushed CoPo
mptlv to the owner, operator, or person In gliaree |
Kt INFORM. | TION GA THERING AND | ( (ESs.-
1) ACIHION AUTHORIZED.- Any officer,
employee, or representative of the Presale.”'t did.
designated by the president, isantk .r:zed tv am
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non under paragraph @), @, or (@) (orany combina—
tion thereof) at a \es=l, fecility, establishrent, place,
property, or location or, in the case of paragraph (3)
or ¥), at any vesl, fxility, establishment, place,
property, or location which isadjacent to the vessel,
fecility, establishment, place, property, or location
referred 1o in such paragraph @) or @). A nv duly
designated officer, employee, or representative ofa
State or political subdivision under a contract or
cooperative agreement under subsection itf) (I) isalso
authorized to lake such action. Tne authority of
paragraphs (3) and (4) may be exercised only ifthere
sa reasonable basis to believe there may he a release
or threat of release 0T a hazardous substance or pol lu—
tant or contaminant. The authority of this subsec—
tion may be exercised onlyfor the purposes of deter—
mining the need for response, or cnoosing or taking
any response action under thissubchapter, or other—
wise enforcing the provisions of this subchapter.
@ACCESS TO INFORMA TION-Any officer,
employee, or representative described in paragraph

(D) may require any person who has or may have in—

formation relevant to any of the following lo fur—
nish, upon reasonable motice., information or
documents relating to such matter:

(A) The identification, nature, and quantity
ofmaterials which have been or are generated,
treated, stored, or disposed of at a vessel or
fecility or transported to a vessel or fecility.

(B) The natiue or extent of a release or
threatened release of a hazardous substance or
pollutant or contaminant at or from a vessel
or fecility.

(©) Information relating to the ability of u
person lo pay for or to perform a cleanup.

In addition, upon reasonable notice, such person
either (@) shall grant any such officer, employee, or
representative access at all reasonable times to any
ves=zl, fcility, establishment, place, property, or
location to inspectand copy all documents or records
relating tosuch matters or (i)shall copy and fumish
1o the officer, employee, or representative all such
documents or records, at the option and expense of
such person.

@ ENTRY .- Any officer, employee, or represen—
tativedescribed inparagraph (1) isauthorized toenter
at reasonable times any of (be following:

(A) Any vesl, fxility, establishment, or
other place or property where any hazardous
substance or pollutant or contaminant may be
or has been generated, stored, treated, dispos—
ed of, or transported from.

®) Any wes=l, fility, establishment, or
other place or propertyfrom which or to whicn
a hazardous substance or pol lutant or contami —
nant has been or may have been released.

(©) Any es=l, fxility, establishment, or
other place or property where such release B
or may be threatened.

(Pt Any vesl, fxility, establishment, or
other place or properly where entry is needed
1o determine the need for response or the ap-

siai IN es
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proprate response or to effectuate a response
action under this subchapter.
@ INSPECTION AND SAMPLES. -

(A  AUTHORITY.- Any officer, employee
or representative described inparagraph () is
authorized to inspect and obtain samplesfrom
any wes=l, fxility, establishment, or other
place or property referred to inparagraph (3)
or from any locution of any suspected hazar—
dous substance or pollutant or contaminant.
Any such officer, employee, or representative
isauthorized to inspect and obtain samples ¢-f
any containers or labeling for suspected haz—
ardous substances or pollutants or con—
taminants. Each such inspection shall be com —
pleted with reasonable promptness.

iB) SAMPLES . — Ifthe officer, employee, or
representative obtains any samples, before leav—
ing the premises he shall give to the owner,
operator, tenant, or other person incharge of
the placefrom which thesamples were obtain—
ed a receipt describing thesample obtained and,
ifrequested, aportion ofeach such sample. A
copy of the results of any analysismade ofsuch
samples shall be furnished promptly to (he
owner, operator, tenant, or other person in
charge, ifsuch person can be located. <

»11.D. Civil and Criminal Penalties
SARA § 104(m)
® COMPLIANCE ORDERS. -

(A I1SSUANCE .- Ifconsent isnot granted
regarding any request made by an officer,
employee, or representative under paragraph
@, 3, or @, thePresident may issuean order
directing compliance with the request. The
order may be issued after suclt notice and op —
portunityfor consultation as isreasonably ap—
propriate under the circumstances.

(B) COMPLIANCE. - The President may
ask the .4 ttormey Genera! to commence a civil
aclion to compel compliance with a request or
order referred to insubparagraph (8). Where
there isa reasonable basis to believe there may
be a release or threat of a release of a hazar—
dous substance or pollutant or contaminant,
the court shall take the fol lowing actions:

@ In the case of interference with entry
or inspection, the court shall enjoin such in—
terference or direct compliance with orders
toprohibit interference with entry or inspec—
tion unless under the circumstances of me
case tite demand for entry or inspection is
arbitrary and capricious, an abuse ofdiscre—
tion, or otherwise not m accordance with
law.

@) In the ease of information or docu—
ment requests or orders, the court shall en—
join interjerence with such intom ation nr
il mi teai requests or orders or direct com —
pliance with the requests or orders t pro—
vide sutn information or documents unicss
under the circumstances ot tin case the de-
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mand for information or documents isar—
bitrary and capricious, an abuse of discre—
tion, or otherwise not in accordance with
law.
The court may assess a civil penalty not to exceed
$25,000for each day of noncompliance against any
person who unreasonably Jails lo comply with the
provisions of paragraph (2), 13J, or (4) or an order
issued pursuant to subparagraph (A) of this
paragraph. =<
® OTHER AUTHORITY.- Nothing in this
subsection shall preclude the President from secur—
ing access or obtaining information in any other
lawful manner.
[(2)] (/) CONFIDENTIALITY OF INFORMA —

(A) Al'y records, reports, or informatjon qb-
tained from any person under this sectron In- i
cI mg records; reports or Inform tron% arn-
}/ B resentatrveso the Presi ent ) shall b
avara to te public, except that upon a
showing satrs acto t0 th% President (or the
State, &S the case ma person that
records, reports, or | orma on or articular
part thereof (other than health or safety effects
datag to which the Presrdent or the State, as
the Case may be) or any officer, employee, of
representaive has access under this.section If
made public would divulge information entitl-
0 protection under section 1905 of Title IS
such information or particular loortron thereot
shall be considered confidential in accord ance
with the purposes of that section, exc rﬁt that
such record, report, document or information
Inay be disclosed to other offrcers employees
or authonzed re\B e]sentatrves of the Unrted
States concerned ith carrying out this chapter,
Lw en relevant in any proceeding under' this

é) ferson nol sutgect to the provisions

sectro 905 of Title 18 who knowrn ly and
er drvulgesordrsclosesanﬁ Information
entrte to protection under this subsection
shall, upon conviction, be subject to a fine of
not more than 55,000 or to Imiprisonment not
to exceed one Year or both,

C) In submitting data under this chapter, a
person redurred to provide such data may (i
dlesi nate he data which such person believes
IS etitled to protection under this subsection
and (i) submit such designated data separate-
% flom other data stbmitted. under this

apter. A designation under this paragra h
shall be made in wntrng and in such manner
& the President may prescribe by regulation.

(D) Notwrthstandrn any limitatjon contarn-
ed In'ihi"- section or any other pros ision of law

| Information reported to or otherwise obtain-

the President tor atty lepresematise o
the reirdentl undot. this chapter sha1 be ma e
avajlable, ‘upon written toquesi 0: an 1)

.allor, 'ed »i'tirttee-ot me Cotter " yO ‘Ucl. |
n

» ILE. EPA Access and Information Gathering
SARA 5104(n)

(E) No person required toprovide informa—
tion under this chapter may claim that the in—
formation isentitled to protection under this
paragraph unlesssuch person shows each of the
following:

(@) Such person has not disclosed the in—
formation lo any other person, other than
a member of a local emergency planning
committee established under title 111 of the
Amendments and Reauthorization Act of
1986, an officer or employee of the United
States or a State or local government, an
employee of such person, or aperson who
isbound by a confidentiality agreement, and
such person has taken reasonable measures
lo protect the confidentiality of such infor-

A motion and intends to continue to take such

S measures.

(@) The information isnot required to be
disclosed, or otherwise made awailable,
the public under any other Federal or State
law.

(@ii) Disclosure of the information is like—
ly to cause substantial harm to the com—
petitive position of such person.

(V) The specific chemical identity, if
sought to be protected, is not readily
discoverable through reverse engineering.

(™ The following information with respect
10 any hazardous substance at the fecility or
vessel shall not be entitled to protection under
this paragraph:

(@) The trade name, common name, or
generic class or category of the hazardous
substance.

@) The physical properties of the
substance, including its boiling point,
melting point, flash point, specific gravity,
vapor density, solubility in water, and vapor
pressure at 20 degrees celsius.

@ii) The hazards to health and theenviron—
ment posed by the substance, including
physical hazards (such as explosion) and
potential acute and chronic health hazards.

(V) The potential routes of human ex—
posure to the substance at the fecility,
establishment, place, or property being in—
vestigated, entered, or inspected under this
subsection.

(V) The location of disposal ofany wane
stream.

(1) Any monitoring data or analysis of
monitoring data pertaining to disposal
activities.

(i) Any hydrogeologic or geologic da"a.

tiiij Any groundwater monitoring
data. <

1) Contyacts for response act ?ns complian.e with

rederal health and sarely standards
uw.ud.ii_; contracts to aay person engaged tr rcspon
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actions, the President or the State, in any case where it
IS awardrng contracts pursuant to a contr ct entered into
under subSection (Idh of this section, shall re urr% %
pliance with Federal health and safety standards established
under section 9651(0 of this title by contractors and sub-
contractors as a condition of such’ contracts.

() Rates for wao(e)s Caon/de rIea r\),\;osr&andards applicable

(1) Al laborers and mechanics employed by contractors
or subconﬁractors in the pertorman e of construction,
repalr, orateratron waork funded In whole or in part under
ilis sectron shall e paid wa%es at rates nrft ess hant 0se
gsrevar Ing on propec sofac aracter similar |nt e ocaIrtK

determined by the ecretaryo Labar |n accor ance Wit
the Davis- Bacon Act [4 76a et seq.
Presrdent shall not ap rove any such undr wrthout rrt
o tarnrn age uate assurance that required Ia or standar

aintained upon the construction work,

2) TIte Secretary of Labor shall have wrth respect o
the [abor standards ‘speci red In paragraph ( I the authorrty
and functions set forth_in eorttranrzatron n Numbered
otTf 1950 (15 F.R. 3176: 64 Stat. 1267) and section 2/6¢

(1) Emer ncy procurement powers; exercise by President

Notwrt standrn any other provision of law, subject to
the provisions of ectron 9611 of this title, the President
may authorize the use of such emergency procurement
OWers as he deems necessary to effect the purpose of this
hapter. Upon determinatign that such pro edures are
necessary, the President shall promul ate requlations
re cnbrn Ahecrr umstances unaer which such authorit
aﬂa obr? used and the procedures governing the use of suc
(1) Agency for Toxic Substances and Disease Registry;

establishment, functions, etc.

M.L. Health Related Authorities
SARA 8110

@  There is hereby istablrshed within the PubIrc Health

Service an a%ency, to be known a}s] qenc for ToxIc
Substances and Disease Registry, which shall report drrect(}/
0. the Surfgeon General 0f t e United Slates.
ministrator of said A%ence/sha with the cooperation of
the Admrnrstrator of nvrronmenta Prote tion Agen-
¢y, the ommrssroner f the Food and Drue Administra-
tion, the Directors o the National Institute of Medicine,
Natrpnal Institute of Envrronmen%al Health Sciences, Na-
tional Institute of Occupational Safety and Health, Centers
for Disease Control Ah Administrator f heOccquatrona
Safety and Health Administration, [and] the Administrator
of thie Social Security Administration, the Secretary of
Transportation,and appropriate State and local health of —
ficials, _effectuate and implement the, health related
Sthhlontres of 1liK chapter. In addition, said Administrator
[I'1)]64/ in cooperation with the States, establish
and maintain a n.i >nal registry of serious diseases
and ilhies'C- and a nuunnal rcgiviv of persons ex-
posed to toxic substances:
[121]/// establish and maintain wxcnioix oi
literature, research, and studies on ihe health eflecs
of toxic substances:

STATUTES
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L )JfO |n coo eration with the States, and other

agencies of the ederal Government establish and

arntarn a complete listing of areas closed to the
ublic or otherw ise restrictéd in use because of toxic
ubstance contamrnatron

((4)]@1 in cases of public he Ith emergencies caus-
ed or believed to cause exp os re to toxic
substances, gYOVI e medical care an testing o ex-
posed individuals, including but not limited to tissue
samprn% chromasomal testin Here appropriate,
eprdemr logica studies, or any other assistance ap-
prop)nate nder the circumstances: and

I ?]]f I) either mdependentl or as part of other
health status survey con uct Ipeno |c survey and
screening pro rams {0, determr relationsnip s bet-

Ween exposur to toxic substances and |||ness In

cases of puhlic health emergencies, exposed persons

?ha be eligible fo admission to hospitals and other

acilities and services operated or provided by the

Public Health Service,

(A Within 6 months after the enactment of the Super —
fund Amendments and Reauthorization Act of 1986, the
Administrator of the Agency for Toxic Substances and
Disease Registry (ATSDR) and the Administrator of the
Environmental Protection Agency (“EPA ) shallprepare
a I, in order of priority, of at least WO hazardous
substances which are most commonly found at facilities
on the National Priorities List and which, in their sole
discretion, they determine are posing the most significant
potential threat to human health due to their known or
suspected toxicity to humans and the potential for human
exposure to such substances at fecilities on the National
Priorities List or atfecilities to which a response to a release
or a threatened release under this section is under
consideration.

IB) Within 24 months after the enactment of the Super—
fund Amendments and Reauthorization Act of 1986, the
Administrator ofA TSDR and the Administrator ofEPA
shall revise the listprepared under subparagraph (A). Such
revision shall include, inorder ofpriority, the addition of
100 or more such hazardous substances, hi each of the 3
consecutive 12-month periods that follow, the Ad—
ministrator ofA TSDR and the Administrator ofEPA ghll
revie, in the same manner asprovided in the 2 preceding
sentences, such list to include not fewer than 25 additional
hazardous substances per revision. The Administrator of
A TSDR and the Administrator of EPA shall not less often
than once everyyear thereafter revise such list to include
additional hazardous substances in accordance with the
criteria in subparagraph F

([ 3) Based on all avarIa e Information, mclpdrng infor-
mation maintained under aragraph (I}QB and darn
developed and collected on the health effects of hazardous
substances under this ara raph, the Admrnrstrator of

.41SDR shall prepare toxico ogrcalpro |Ies o feach o] the
suhstan.es ||sted ursuant to” paragraph 2t The "tox-
icul orcal rof | es s all pe pr are |n accor ance vvrth
%ur elines eve op ed bv the A |n|stratoro
mrnrsturtor 0fLPA Such ro lles shall mclude >\d
not be /united to each of the f o lowing:
(A \nexamination, summarv, and interpretation
of avalable toxicological information and
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epidemiologic evaluations on a hazardous substance

in order to ascertain the leels of significant human

exposurefor the substance and the associated acute,

subacute, and chronic health effects.

(B) A determination of whether adequate informa—
tion on the health effects of each substance is
available or in the process of development to deter—
mine lewels of exposure which present a significat
risk to human health ofacute, subacute, and chronic
health effects.

(C) Where appropriate, an identification of tox—
icological testingneeded to identify the types or leels
of exposure that may present significant risk of
adverse health effects in humans,

Any toxicological profile or revision thereofshall reflect
the Administrator of A TSDR"s assessment ofall relevant
toxicological testing which has been peer reviewed. The
profiles required to be prepared under thisparagraph for
those hazardous substances listed under subparagraph (A)
ofparagraph (2) shall be completed, ata rate ofno fewer
than 25 peryear, within 4 years after the enactment of the
SuperfundAmendments and Reauthorization Act of 1986.
A profile required on a substance listed pursuant to sub-
paragraph (B) ofparagraph (2)shall be completed within
3 years after addition t the list. The profiles prepared
under thisparagraph shall be of those substances highest
on the listofprioritiesunder paragraph (2)for whichpro—
files have not previously been prepared. Profiles required
under this paragraph shall be revised and republished as
necessary, but no less often than once every 3 years. Such
profilesshall be provided to the Statesand made available
1o other interested parties.

(@ The A dministrator of theA TSDR shall provide con—
sultations upon request on health issues relating t ex—
posure to hazardous or toxic substances, on the basis of
available information, to the Administrator ofEPA, State
officials, and local officials. Such consultations to in—
dividuals may be provided by Slates under cooperative
agreements established under this chapter.

(5)(A) For each hazardous substance listedpursuant to
paragraph (), the Administrator ofA TSDR (in consulta—
tion with the Administrator ofEPA and other agenciesand
programs of the Public Heal th Service) shall assess whether
adequate inform"ition on the health effects of such
substance iswai.able. For any such substance for which
adequate information isnot available (or under develop—
ment), theAdministrator ofFATSDR, incooperation with
the Director of the National Toxicology Program, shall
assure the initiation ofa program of research designed to
determine the health effects (and techniquesfor develop—
ment ofmethods to determine such health effects) of such
substance. Where fessible, such program shall seek to
develop methods to determine the health effects of such
substance in combination with oiliersubstances with which
itiscommonly found. Beforeassuring the initiation ofsuch
program, the Administrator oj ATSDR shall consider
recommendations of the Interagency Testing Committee
establjshed under section 4(e) <¥ illic Toxic Substances Con —
ol _[I7 on the types ot ressat-, thatt should he done. Such
program shall ith.udc, to the st necessary to supple—
ment existing information, t'u: Audi nol be limited to—

fit laboratory and other studies to determine short,
intermediate, and long-term health effects;
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@) laboratory and other studies to determine
organ-specific, site- specific, and system-specific
acute and chronic toxicity;

(i) laboratory and other studies to determine the
manner in which such substances are metabolized or
to otherwise develop an understanding of the
biokinetics of such substances; and

(V) where there isa possibility of obtaining human
data, the collection of such information.

(B) In assessing the need toperform laboratory and other
studies, as required by subparagraph (&), the Ad—
ministrator oj A TSDR shall consider—

() the availability and quality of existing test data
concerning the substance on the suspected health ef—
fect in question;

(i) the extent to which testing already inprogress
will, in a timely fashion, provide data that will he
adequate to support the preparation of toxicological
profiles as required by paragraph (3); and

-flit) such other scientific and technical factors as
the Administrator of ATSDR may determine are
necessary for the effective implementation of this
subsection.

(©) In the development and implementation of any
research program under thisparagraph, the Administrator
ofA TSDR and theAdministrator ofEPA shall coordinate
such research program implemented under thisparagraph
with the National Toxicology Program and withprograms
of toxicological testing established under the Toxic
Substances Control Act and the Federal Insecticide,
Fungicide and Rodenticide Act. The purpose ofsuch coor—
dination shall be to avoid duplication of effort and to
assure that the hazardous substances listedpursuant to this
subsection are tested thoroughly at the earliestpracticable
dare. Where appropriate, consistent with such purpose, a
research program under thisparagraph may be carried out
using such programs of toxicological testing.

(D) It is the sense of the Congress that the costs of
research programs under this paragraph be borne by the
manufacturers and processors of the hazardous substance
inquestion, as required inprograms of toxicological testing
under the Toxic Substances Control Act. Within 1 year
after the enactment of the Superfund Amendments and
Reauthorization Act of 1986, the Administrator of EPA
shall promulgate regulations which provide, where ap—
propriate, for payment ofsuch costsby manufacturersand
processors under the Toxic Substances Control Act, and
registrants under the Federal Insecticide, Fungicide, and
Rodenticide A t, and recovery of such costsfrom respon—
sible parties under this chapter.

®)(A) The Administrator of ATSDR shall perform a
health assessment for each fecility on the National
Priorities List established under section 9605. Such health
assessment shall be completed not later than December 10,
1988, for each fecility proposed for inclusion on such list
prior to the date of the enactment of tite Superfund

\dmcndmenh and Reauthorization Act of 1986 or not
luicr than one vear after the date of proposal for inclu—
sion on such list >or each facility proposed for inclusion
o/ such list after such date of enactment.

1B) The \dministrator of A TSDR max perform health
assessments >r releases or fecilities wnere individual per—
sons or licensed physicians proxtde information that in-



;illLkhaw been exposed to a hazardous substance, for

, . h ilieprobable source of such exposure isa relesse.

..ddition t other methods (formal or informal) ofpro-

» =V Such information, such individual persons or lices-

. /ilivuaans may submi't a petition to the Administrator

| SIM providing such information and requesting a

«malih assessrent. Ifsuch a petition issubmitted and the

\ilmistrator of A TSDR does not initiatea health assess-

m/ii. the Administrator of A TSDR shall provide a writ-

mn explanation of why a health assessment is nut
appropriate.

it) In determining the priority in which to conduct

mwitli assessments under thissubsection, theAdministrator
.| TSDR, in consultation with the Administrator of
1T |. shall give prF, i.y to those fecilities at which there
* documented evidence of the release of hazardous
"'_i'i_imices, at which the potential risk to human health ap-
Il highest, and for which in the judgment of the Ad-
"ilustrator of A TSDR existing health assessment data are
inadequate to assess the potential risk to human health as
provided insubparagraph (F). In determining thepriorities
"&/ conducting health assessments under this subsection,
the Administrator of A TSDR shall consider the National
Priorities List schedules and the needs of the Environmen—
1al Protection Agency and other Federal agencies pursuant
1o schedules for remedial investigation and fessibility
undies.

(D) Where a health assessment isdone at a site on the
\alional PrioritiesList, the Adn"mistrulor ofA TSDR shall
complete such assessment prom, tlyand, to the maximum
extent practicable, before the completion of the remedial
investigation and feasibility study at thefecility concerned.

(B Any State or political subdivision carrying out a
health assessment for a facility shall report the results of
the assessment to the Administrator of ATSDR and tne
Administrator of EPA and shall include recommendations
with respect to further activities which need to be carried
out under thissection. The Administrator ofA TSDR shall
statesuch recommendation inany report on the results of
any assessment carried out directly by the Administrator
ofA TSDR for such facilityand shall issueperiodic reports
whiich include the results of all the assessments carried out
under this subsection.

(P For the purposes of this subsection and section
9611(©)(@, the term "health assessments” shall include
preliminary assessments of the potential risk tc human
health posed by individual sitesand fecilities, based on such
factors as the nature and extent of contamination, the ex—
istence ofpotential pathways ofhuman exposure (including
ground or surface water contamination, airemissions, and
food chain contamination), the size and potential suscep—
tihility of the community within the likelypathways ofex—
posure, the comparison ofexpected human exposure leels
1o the short-term and long-term health effects associated
with identified hazardous substances and any available
recommended exposure or tolerance limitsfor such hazar—
dous substances, and the comparison of existing morbidi—
ty and mortality data on diseases that may be associated
with ihe observed lewels of exposure. The Administrator
of - TSDR Put!! use appropriate data, risk assessrents,
risk evaluations and studies available lrom die Ad —
ministrator |if EPA.

<Gj The purpose of health assessments under this subsec—
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tion shall be to assist in determining whether actions under
paragraph (I I) of thissubsection should be taken to reduce
human exposure to hazardous substances from a fecility
and whether additional information on human exposure
and associated health risks is needed and should be ac—
quired by conducting epidemiological studies under
paragraph (7), establishing a registry under paragraph @),
establishing a health surveillance program under paragraph
©), or through other means. In using the results of health
assessmentsfor determining additional actions to be taken
under thissection, the Administrator ofA TSDR may con—
sider additional information on the risks to the potential —
ly affected population from all sources ofsuch hazardous
substances including known point or nonpoint sources
other than those from the facility in question.

(H) At the completion of each health assessment, the
Administrator ofA TSDR shall provide the A dministrator
of EPA and each affected State with the results of such
assessment, together with any recommendations for fur—
ther action? under this subsection or otherwise under this
chapter. In addition, ifthe health assessment indicates that
the release or threatened release concerned may pose a
serious threat to human health or the environment, theAd —
ministrator of A TSDR shall so notify the Administrator
of EPA who shall promptly evaluate such release or
threatened release in accordance with the hazard ranking
system referred to in section 9605(a)(8)(A) to determine
whether the siteshall be placed on the National Priorities
List or, ifthesite isalready on the Iist, the A dministrator
ofA TSDR may recommend to the Administrator of EPA
that the site be accorded a higher priority.

(DA Whenever in thejudgment of the Administrator
of A TSDR it isappropriate on the basis of the results of
a health assessment, the Administrator of ATSDR shall
conduct a pilot study of health effectsfor selected groups
ofexposed individuals inorder to determine ihe desirability
of conducting full scale epidemiological or other health
studies of the entire exposed population.

(B Whenever inthejudgment of the Administrator of
A TSDR itisappropriate on the basis of the results ofsuch
pilot study or other study or health assessment, the Ad —
ministrator of ATSDR shall conduct such full scale
epidemiological or other health studiesas may be necessary
1o determine the health effects on the population exposed
o hazardous substances from a release or threatened
relesse. Ifa significant excess of disease in a population
is identified, the letter of transmittal of such study shall
include an assessment of other risk factors, other than a
relesse, thatmay, inthejudgment of thepeer reviewgroup,
be associated with such disease, ifsuch riskfactors were
nol taken into account in the design or conduct of the
study.
® In any case in which the results of a health assess—
ment indicate a potential significant risk lo human health,
the Administrator oj A TSDR shall consider whether the
establishment ofa registry of exposed persons would con—
tribute to gccovilisliiing the purposes oj this subsetnon,
taking into account circumstances bearing on the usefulness
ot such a registry, including ihe sei ousness or unique
character of identified diseases or the likelihood ot popula—
tion migration from the attecta! area.

/9 Where the Administrator ot A TSDR has determin—
ed that there [<a significant increased risk of advert health
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effects inhumans from exposure to hazardous substances
based on the resultsofa health assessment conducted under
paragraph (6), an epidemiologic study conducted under
paragraph (7), or an exposure registry that has been
established under paragraph @), and the Administrator of
A TSDR has determined that such exposure is the result
ofa releasefrom afacility, the Adninistrator of A TSDR
shall infiatea health suneillance programfor such popula—
tin. This program shall include hut not be limited to-

(A)  periodic medical testing where appropriate of
population subgroups to screen for diseasesfor which
Ibe population or subgroup isat significant increas—
ed risk; and

IB) a mechanism to referfor treatment those in—
dividuals within such population who are screened
positive for such diseases.

(101 Two years after the date of the enactment of the
Superfund Amendments and Reauthorization Act of 1986,
and every 2 years thereafter, the Administrator of/ ."SDR
shall prepare and submit 1o the Administrator of EPA and
1o the Congress a report on the results of the activities of
ATSDR regarding-

(A) health assessments and pilot health effects
studies conducted;

(B) epidemiologic studies conducted;

(C) hazardous substances which have been listed
under paragraph (2), toxicological profiles which
have been developed, and toxicologic testing which
has been conducted or which is being conducted
under this subsection;

(D) regi*tries established under paragraph (8); and

(E) an overall assessment, based on the results of
activitiesconducted by the Administrator ofA TSDR,
of the linkage between human exposure to individual
or combinations of hazardous substances due o
releasesfrom fecilities covered by thischapter or the
Solid Waste Disposal Act and any increased incidence
or prevalence of adverse health effects in humans.
(1) Ifa health assessment or other study carried out

under thissubsection contains afinding that the exposure
concerned presents a significant risk to human health, the
President shall take such steps as may be necessary to
reduce such exposure and eliminate or substantially
mitigate the significant risk to human health. Such steps
may include the use of any authority under this chapter,
including, but not limited to-

(A) provision of altermative wurer supplies, and

(B) permanent or temporary relocation of
individuals.

Inany case in which information isirsufficient, inthejudg—
ment of the Administrator ofA TSDR or the President to
determine a significant human exposure level with respect
10 a hazardous substance, the President may take such
steps as may he necessary to reduce the exposure of any
person to such hazardous substance to such level as the
President deems necessary lo protect human health.

(12 h: any ease which is the subject of a petition, a
health assessment nr study, or a research program under
this subsection, nothing in this subsection shall be con—
strued to delay or otherwise affect or impair the authority
0j the President, the Administrator of | TSDR. or theAd —
ministrator oj"EPA in exerciseuuy authority vested in the
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President, the Administrator of ATSDR or the Ad—
ministrator of EPA under any other provision of taw (in—
cluding. but not limited to, the imminent hazard authori—
ty of section 7003 of the Solid Waste Disposal Act) or the
response and abatement authorities of this chapter.

(13) Al studies and results of rescan h conducted under
this subsection (other than health assessments) shall be
reported or adopted only after appropriate peer review.
Such peer reviewshall be completed, to themaximum ex—
tent practicable, within a period of 60 days. In the case
of research conducted under the National Toxicology Pro—
gram, such peer review may be conducted by the Board
of Scientific Counselors. In the case of other research, such
peer review shall be conducted by panels consisting of no
less than three nor more than seven members, who shall
be disinterested scientific experts selectedfor such purpose
by the Administrator of A TSDR or ihe Administrator of
EPA,as appropriate, on the basis of their reputation for
scientific objectivity and the lack of institutional ties with
any person involved in the conduct of the study or research
under review. Support servicesfor such panels shall be pro—
vided by the Agency for Toxic Substances and Disease
Registry, or by the Environmental Protection Agency, as
appropriate.

(14) In the implementation of this subsection and other
health-related authorities of this chapter, the Administrator
of ATSDR ghall assemble, develop as necessary, and
distribute to the Stales, and upon request to medical col—
leges, physicians, and other health professionals, ap—
propriate educational materials (including short courses)
on the medical suneillance, screening, and methods of
diagnosis and treatment of injury or disease related lo ex—
posure to hazardous substances (giving priority to those
listed in paragraph (2)), through such means as the Ad —
ministrator of A TSDR deems apppropriate.

(15) The activities of the Administrator of ATSDR
described in thissubsection and section 9611(c)(@) shall be
carried out by the Administrator ofA TSDR, eitherdirectly
or through cooperative agreements with States (orpolitical
subdivisions thereof) which the Administrator ofA TSDR
determines are capable of carrying out such activities. Such
activitiesshall include provision of consultations on health
information, the conduct of health assessrents, including
those required under section 3019(b) of the Solid Waste
Disposal Act, health studies, rgistries, and health
surveillance.

(16) The President shall provide adequate personnel for
ATSDR, which shall not befewer than 100 employees. For
purposes of determining the number ofemployees under
this subsection, an employee employed by ATSDR on a
part-time career employment basis shall be counted as a
fraction which isdetermined by dividing 40 hours into “he
average number of hours of such employee®s regularly
scheduled workweek.

117) Inaccordance with section 9620 (relating lo Federal
fecilities), the Administrator of ATSDR shall have tite
same authorities under thissection with respect tofecilities
owned or operated by a department, agency, or instrumen—
tality of the United Stales as the Administrator oj .1 TSDR
has with respect to any nongovernmental entity.

(1&/ Ifthe Administrator of A TSDR determines that it
isappropriate forpurposes of this section to treatapullu-
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bnt or contaminant as a hazardous substance, such pollu—
tant or contaminant shall be treated us a hazardous sub—
stance for such purpose.
» LL Property Acquisition
SARA 5104(0)
0) ACQUISITION OF PROPERTY. -

OAUTHIORI®TY.— The President isauthorized to
acquire, by purchase, lease, condemnation, donation,
ot otherwise, any real property nrany interest in real
property that the President in his discretion deter—
mines isneeded to conduct a remedial action under
this chapter. There shall be no cause of action to
compel the President to acquire any interest in real
property under this chapter.

12) STATE ASSURANCE.- The President may
use the authority ofparagraph (1)for a remedial ac—
tion only if, before an interest in real estate isac—
quirred under thissubsection, the s.ute in which the
interest to be acquired is located assures the Presi—
dent, through a contract or cooperative agreement
or otherwise, that the State will accept transfer of
the interest following completion of the remedial
action,

® EXEMPTION.- No Federal, State, or local
government agency shall be licble under this chapter
solely as a result of acquiring an interest in real estate
under this subsection. =<

Pub.L. 96-510 Title |. § 104 Dec. II, 19110, 94Stat. 2774,
as adde(? and amenged éub.L. 09-499, Title'|. 104, 110
Title 1T, § 207(b). Oet, 17, 1985

§ 9605. [CERCLA § 105]

National contingency plan; preparation, contents, efc.

» 1.D. NCP/HRS/NPL
SARA §105(2)

(a?] REVISIONS AND REPUDLICA T10N_-Within
one nun

nunared and eighty days after December 11, 1980, the
President shall, after notice and opportunity for public
comments, revise and republlsh the national contingency
plan for the removal of ol and hazardous substances,
orl%l_nallg prepared and published pursuant to section 132
of Title 33, to reflect and effectuate the responsibilities and
Powers created by ibis chagter In addition to those mat-
ers specified in Section. 13 1(c%(2) ol Title 33. Such reyi-
sion shall include a section of'the plan to be known as the
national hazardous substance response plan which shall
establish Procedures and standards for responding to
releases of hazardous substances, pollutants, and Ton-
taminants, which shall include at a minimum:

(1) . methods. for discovering and investigating
facilities at which hazardous stibstances hase” been
disposed or otherwise come tq h? I(?,cated:

(8) methods for evaluating, including analyses of
relative cost, and remedying any rel ases or threats
of releases from facilities “which po>e, substantial
danger to the public health or the environment:

methods and criteria for de,termlnm% the ap-
propriate extent ol removal, reinedv. and other
measures authorized by this chapter:

(4) e.ppropiiaie role- and :e>pon>'bilities for the
Federal. State, and Iical eovernmc. > and for in-

ELR 44021

%ﬁrstalte and nongovernmental entities in effectuating
e plan, . e L

(55) provision for identification, procurement
maintenance, and storage of response equipment and

supplies; _ o
60) a method for and assignment of res _on3|b|I,|t%
for reg?rtln the ?X|stence 0f such facili |ef Whic
ma}/b ocated on federally owned or controlled pro-
perfies and any releases of hazardous substances from
such facilities; _ _ _
means of ?ssunng that remedial  action
measures are cost-effective over the period of poten-
tial exposure to the hazardous substances or con-
taminated materials; L
g8)(A) criteria for determlnlng priorities am_ong
releases or threatened releases throughout the Unite
Slates for the purpose of taking remedial action and,
to the extent practicable taking into account the
Pot,entlal urgency of such action; for the purpose ol
aking removal aclion. Criterja and priorities under
this paragraph shall be based upon relative ri-k or
danger t0 public health or welfare or the environ-
ment, in the judgment of the President, takmtt; Into
account to the extent possible the population at risk
the hazarg potential of the hazardous substances af
such facilities, the p?_tentl | for contamipation of
drinking water supplies, the potential for direct
human Contact, the potential for destruction of sen-
Sitive ecosystems, the damage to natural resources
which may affect the human food chain and which
isassociated with any release or threatened relesse,
the contamination or potential contamination of llie
ambient air which isassociated with the release or
threatened relesse, State preparedness lo assyme
State eosts and responsibilities, and other appropriate

factors; w _

B) based uRon the criteria set forth in sub-
Paragraph (A) of this paragraph, the President shall
It a5 part 0f the plan national priorities amontT] the
known releases or threatened releases throuPhou the
United States and shall revise the list no fess often
than annuallg/. Within one year after December 11
1930, and nnuall¥ thereafter, each State shall
establish and supmit for consideration by the Presi-
dent grlorltles for remedial action amang kpown
releases and potential releases Iu that Stale based
upon the criteria set forth in subparag{raph gz_k) of this
Para raph. In assembling or revising the national list,
he President shall consider any priorities establish-
?d by the States, To the extent pra_ctlcfablff., .gat least
our”hundred of] the hlqhest prlorltY aclities shall
be es‘!qnated_ individually and shall be referred to
as the “top priority among known response targets”,
and, to the extent practicable, shall include amon
the one hundred hI%h(_:‘St rority Afacmtles at leas
fecilitiesone SUCh faCility from each State which shal
be the facility designatéd b\ the State as Presentlng
the greatest dangerto PUb“C health or welfare or the
environment among the known facilities in such
State. 4 state el be al lowed to dc”mnate it htvhehl
priorityfaeditx only once. Other pnonéy lucilitics or
Incidents mas be listed -ingi> or gioupcd for response
priority purposes; [and]
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(9) specified roles for private organizations and en-
tities In preparation for response and in responding
to releases of hazardous substances Including iden-
tification of appropriate qualifications and capacity
therefor [] and including consideration of minority
firms in accordance with subsection (f); and-*

» I.M. Research and Development
SARA S105(a)

(10) standards and testing procedures by which
altemative nr innovative treatment technologies can
be determined to be appropriate for utilization in
resronse actions authorized by this chapter. <

The. plan shall specify procedures, technigues, materials,
equipment, and met ods to be employed in identifying,
rem vm% or reme ying releases of hazardous substances
com ard e tot 0sé requwed under section 1321(e)(2)(F]

éG and “ % of Title 33. F(f lowing gubllcatlon 0
the_revised natiohal contmgency pan the response to and

actlons t%mlnlmlze amagse from azar%fus supstances
releases shall, to the greate t extent p053| e, be In accor-
dance with the provistons of the plan, The President may,
from time to time, revise and republish the national con-
tingency plan.

» 1.0. NCP/HRS/NPL
SARA §105(b)

® REVISION OF PLAN.- Not later than 18 months

after the enactment of the Superfund Amendments and
Reauthorization/ 1C; of 1986, the President shall revise the
National Contingency Plan to reflect the requirements of
such amendments. Theportion ofsuch Plan known as "the
National Hazardous Substance Response Plan” shall be
revised to provide procedures and standards for remedial

actions undertaken pursuant to thischapter which are con—

sistent with amendments made by the Superfund A mend-
ments and Reauthorization Act of 1986 relating to the
selection of remedial action,

<HAZARD RANKING SYSTEM. -

(O REVISION.- Not later than 18 months after
the enactment of the Superfund Amendments and
Reauthorization Act of 1986 and fter publication
of notice and opportunity for submission of com—
ments in accordance with section 553 of tite 5,
United States Code, the President shall by rulepro—
mulgate amendments to the hazard ranking system
in effect on September 1, 1984. Such amendments
shall assure, to themaximum extentfessible, that the
hazard ranking system accurately assesses the relative
degree of risk to human health and .he environment
posed by sites and fecilities subject to review. The
President shall establish an effective date for the
amended hazard ranking system which isnot later
than 24 months after enactment of the Superfund
Amendments and Reuuthurizaiion Act 0 198. Such
amended hazard ranking system shall be applied to
any sue or facility to be newly listedon the National
Priorities List after the effective date established by
the President. Untill such effective date of the regula—
tions, the hazard rankme system in effect <m
September !, 19sg, siell continue in full Joree and

Ctfed, ]

@11 VT 1LSSISS\EAT(H IV.1UK COXe
[AMIN 1%() \ RISN\,—In eem myg <iiu this su/wer-
lion. the Piesident >nali ensure that the human health

risks associated with the contamination or potential
contamination (either directly or as a result of the
runoff of any hazardous substance or pollutant or
contaminant from sites orfecilities) of surface water
are appropriately assessed where such surface water
IS, or can be, used for recreation or potable water
consumption. Inmaking theassessment requiredpur—
suant to the preceding sentence, the President shall
take into account the potential migration of any
hazardous substance or pollutant or contaminant
through such surface water to downstream sources
of drinking vater.

@A REEVALUATIONNOT REQUIRED.- The,
President shall not be required to reevaluate, after
the date ofenactment of the Superfund Amendments
and Reauthorization Act of 1986, the hazard rank—
ing ofanyfacility which was evaluated in accordance
with the criteria under this section before the effec—
tive date of the amendmen to the hazard ranking
system under this subsection and which was assign—
ed a national priority under the National Contingency
Plan,

H NEW INFORMA TION.- Nothing in
paragraph (3) shall preclude the Presidentfrom tak—
ing new information into account in undertaking
response actions under this chapter.

@PETITIONFOR ASSESSMENT OF RELEASE-
Any person who &, or may be, affected by a release or
threatened release of a hazardous substance or pollutant
or contaminant, may petition the President to conduct a
preliminary assessment of the hazards topublic health and
the environment whiich are associated with such release or
threatened release. ITthe President has not previously con—
ducted a preliminary assessment ofsuch release, the Presi—
dent srell, within 12 months after the receipt of any such
petition, complete such assessment or provide an explana—
tion of why the assessment is not appropriate. If the
preliminary assessment indicates that the release or
threatened release concerned may pose a threat to human
health or the environment, the President shall promptly
evaluate such release or threatened release in accordance
with the hazard ranking system referred to in paragraph
(8)(A) ofsubsection (@) to determine the national priority
of such release or threatened relesse.

@©RELEASES FROM EARLIER SITES.— Whenever
there has been, afterJanuary |, 1985, asignificant release
of hazardous substances or pollutants or contaminants
from asite which slisted by the Presidentasa “Site Clean—
ed Up To Dale* on the National Priorities List (revised
edition, December 1934) the site shall be restored to the
National Priorities List, without application of the hazard
ranking svstem.

) MINORITY CONTRACTORS.- Inawarding con
tracts under this chapter, the President shall consider the
availability of qual ifiedminorityfimms. The President shall
describe, as part of ain annual report submitted to the
Congress under this chapter, the participation of minori —
tyfirms in contracts carried out muter this chapter. Sin.h
icport dh.ill contain a brief description o! “be contracts
which have been awarded to mInonty Jint s under this
chapter sin,l of the efforts made f'i the Pres,dent t en—
courage the participation »t sink firms thprograms ear—
ned out .outer tirs eha; “r
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(@ SPECIAL STUDY WASTES. -

(D) APPLICATION- This subsection applies to
fecilities-

(A) which as of the date ofenactment of the
Superfund Amendments and Reauthorization
Aa of 1956 were not included on, orproposed
for inclusion on, the National Priorities List:
and

(B) at which special study wastes described
inparagraph 12), @@(ii) or Q@ (ii) ofsec—
tion 3001(b) of the Solid Waste Disposal Act
are present in significant quantities, including
any such facilityfrom which there has been a
release of a special studv veste.

(@ CONSIDERATIONS IN ADDING
FACILITIES TO NPL.- Pending revision of the
hazard ranking system under subsection (©), the
President shall consider each of the following fac—
tors inadding fecilities covered by thissection to the
National Priori“ies List:

(A) The extent to which hazard ranking
system score for the facility isaffected by the
presence of any special study waste at, or any
release from, such fecility.

®) A vailabie information us to the quanti—
ty, toxicity, and concentration of hazardous
substances that are constituents o, . .yspecial
study waste at, or releasedfrom sul/i fecility,
the extent of or potential for release of such
hazardous constituents, the exposure orpoten—
tial exposure to human population and the en—
vironment, and the degree ofhazard to human
health or the environment posed by the release
of such hazardous constituents at such facili—
ty. This subparagraph refers only to available
information on actual concentrations of hazar—
dous substances and not on the total quantity
of special studv waste at such fecility.

@ SAVINGS PRO VISIONS.- Nothing in this
subsection shall be construed to limit the authority
of the President to remove any fecility which as of
the date of enactment of the Superfund Amendments
and Reauthorization 4tV of 1986 is included on the
National Priorities Llstfrom such List, or not to list
any facility which as of such date sproposedfor in—
clusion on such et

@® INFORMATION GATHERING AND
ANAL YSIS.- Nothing in this chapter shall be con—
strued to preclude the expenditure of monies from
the Fund for gathering and analysis of information
which will enable the President to consider the
specific factors required by paragraph ().

Pub.L. %-5IU. Titto . §105. Dec. 1i, 1VS0. 04 Stat, 2770.
as adlt(i)e8% and amended Pub.| . 00-400. Title . $ 105, Oet.
r.

%0f». ICERCLA § 106J
\li.itciiil'iti union-,
tat Maintenance, juri-nitctinn, ole.
la udJ'tio: tu*r 'Act* h* @ 'm.iu* » local
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%overnment when the President determines that there miay
ean imminent and substantial endangerment to tite punlic
health or welfare or the environment ecause o an actual
or threatened release of a hazardous substance f r% a aC|
Ity, ne may require the Aftorney Generalo eUnlte
States to Secure such relief as ma ecessa% ‘04 ate
such danger or threat, and. the district court of the United
States in the district in which, the threat occurs shall have
jurisdiction to %rant such relief as the public interest and
the equities of the case ma regune he President may
also, after notice to the affécted State, take other action
ungler this section including, but not limited to. issuing such
orders as may he necessary to protect public health and
welfare and the environmént.
(b) Fines
»11.0. Civil and Criminal Vanities
SARA 8106, 109(b)

@.Any person [who willfully] who, without sufficient
cause, willfully Violates, or fails or refuses to com I%/ with,
any ordef of the Pre3|dent under subsection (a), of this sec-
tion may, In Em action roug ht in the a%)roprlate United
States S'[rIC court to entorce SUCh order, be fined not
more t han [35. OOOJ s23.000 for each day in which such
violation occurs of such failure to com ly continues.**

»I1.A. Judicial Review
SARA 5106

(@A) Any person who receives and complies with the
terms of any order issued under subsection @ may, within
60 days after completion of the required aclion, petition
the Presidentfor reimbursementfrom the Fundfor the rea—
sonable costs ofsuch action, plus interest. Any interestpay —
able under thisparagraph shall accrue on the amounts ex—
pended from the date of expenditure at titesame rate as
specifiedfor intereston investments of the Hazardous Sub —
stance Superfund established under subchapter .4 of
chapter 9S of the Intemal Revenue Code of 1934.

(B) Ifthe President refuses to grant all or part ofa peti—
tion made under thisparagraph, the petitionermay within
30 days of receipt ofsuch refusalfilean aclion against the
President in the appropriate United States district court
seeking reimbursement from the Fund.

(C) Except as provided insubparagraph ID), to obtain
reimbursement, the petitioner shall establish by a pre—
ponderance of the evidence that it isnot lisblefor response
costs under section 9607/a) and that costsfor which itseeks
reimbursement are reasonable in light of the action re—
quired by the relevant order.

()] 4 petitioner who is liablefor response costs under
section 9607(a) may also recover its reasonable costs of
response to the extent that itcan demonstrate, on the ad —
ministrative record, that the President”s decoion in select—
ing the response action ordered was arbitrary and capri—
cious or was otherwise not ihaccordance will, lav. Reim—
bursement awarded under this suhparagrapn shall include
all reasonable response costs incurred by the petitioner tun
sitin! to the portions of the order louml to he arbitrary
and capricious or otherwise not in accordance with lau.

tLi Reimbu rsement awarded xva court under subpara

graph tCt or *t)i "ur mchtde aproonriati ws, Jees, ami
other espenscs m _icood, uxe nrh =e.t. ' Lnnard. >t
of section 24/") S or the L "iittii s .ties i ode
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(c) Guidelines for using imminent hazard, epforcement,
and emergency. response authorities; promulgation by
dniinistrator of EPA, scope, efc.

Within one hundred and eighty days after December I,
1980, the Administrator of the Environmental Protection
A%enc_y shall, after consultation with the Attorney General
establish and publish guidelines for usm% the ‘imminent
hazard, enforcement, and e_m_ergenc¥ response authorifies
of this section and qther existing statutes administered b
the Admlmstr?]tor of the Environmental Protection Agency
to effectuate the responsiblities and powers created by this
chapter. Such quidelines shall to the extent practicable be
consistent \\ith"the national hazardous substance response
plan, and shall include, at a minimum, the assignment of
responsibility for c,oordl_natln% response actions with the
Issuance of administrative orders, enforcement of stan-
dards and ﬁermlts, the gathering of informatjon, and other
Imminent hazard and emergency powers authorized by §|3)
sectlons_lazlgc%Z) 1318, 1319, and 1364{a) of Titlg 33
2) sections 69276928, 6934 and 6973 of
ions_300}-4 and 3001 of this title, (4) sections 7413, 7414,
and 7603 of this title, and (5) section 2606 of Title 15.

Pub.L. 96-510, Title |, § 106, Dec, 11. 1980, 94 Stat. 2780,
as added and ‘amended Pub.L. 99-499 Title 1, &8 106,
109(o), Oct. 11~ 1986

§ 9607. [CERCLA § 107]
Liability
(a) Covered persons; scope

»ILL. Foreign Vessels
SARA 8107(a)

Notwithstanding any other pravision or rule of law, and

%Hité]es%tc?ighl ro the defenses set forth in subsection (b) of
v,lg the owner and operator of a vessel [gotherwise
3“?&?5 to the jurisdiction of the United States)] or

(2) any person who at the time of disposal of any
hazardods substance owned or operated any facilit
at which such hazardous substances were dlsgosed of,

» IV.K. Ocean Inclrerzf.lon
SARA 8127(b)

(3) any person who by contract, a%reement, or
otherwise arranged for dlsPosaI or treatment, or ar-
ran%ed With a transporter for transport for disposal
or Treatment, of hazardous s"bstances owned or
P_ossessed by such person, by any other party or en-
ity, at anB/ facility or incineration vessel OWned, or
operated Dby another party or entity and containing
such hazardous supstances, and

(4) an% Derson Who acoepts or accepted any Itazur-
Jous substances lor transport to disposal or treat-
ment facilities, incineration \esseh 0I Sites Selected
by such person, from which there is 4 release, or a
inieaiened release which causes the incurrence of
fi% gnsHeu costl, of a hazardous substance, shall be

» I.H. Indian Tribes
SARA 5207(c)

(At all costs of removal or remedial action
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incarred by the United States Government c*
%State or an Indian tribe N0t Incnsistent with
the national contingency plan:-* _

(B) any other necessary costs of response in-
curred by an)(_ other person consistent with the
natignal”con mgengy_ plan; [and]

C) damages for injury to. destruction of, or
loss “of natural resources, including. the
reasonable costs of assessing such Injury,
destruction, or loss resulting” from such “a
release! ] and

» I.L. Health Related Authorities
SARA §107(b)

(D) the costs of any health assessment or
health effects study carried out under section
104(D),

The amounts recoverable inan action under this section
shall include Interest on the amounts recoverable under
subparagraphs (A) through (©). Such “merest shall accrue
from the later of0) (hedatepayment ofa specifiedamount
isdemanded in writing, or (i) the date of the expenditure
concermed. The rate of interest on the outstanding unpaid
balance of the amounts recoverable under thissection shall
be the same rate as isspecifiedfor interest on investments
of the Hazardous Substance Superfund established under
subchapter A of chapter 98 of the Intemal Revenue Code
of 1954. For purposes of applying such amendments to in—
terestunder thissubsection, the term "'comparable maturi—
ty" shall be determined with reference to the date on which
interest accruing under this subsection commences. -*

(b) Defenses

There shall be no liability under subsection ([a) of this
section for a person otherwise liable who can establish b
a rePonderance of the evidence that the release or threa
of release of a hazardous substance and the damages
resulting therefrom_were caused solely by—
17"an act of God;
2) an act of w- _
3) an act or omission of a third party other than
an empIoYee or agent of the defendant,"or than one  ~
whose act or omission occurs In connection with a
contractyal relationship, emstmg] directly or indirect-
ly, with the defendant (except where the'sole contrac-
tual arrangement arises from a published tariff and
acceptance for caria e_bx acommon carrier by rail)
If the dlefendant esta “ﬁ es by a gre onderate of
the evidence that (a) he exercised due care with
respect to the hazardous substance cqncerned, tak-
Ing Into consideration the characteristics of sucli
hazardous substance, in light of all relevant facts and
circumstances, and (b) hé took precautions against
foresee%ble acts or omissjons of én}/ such thir éJar-
ty and the consequences that could foreseeably result
from such acts or omissions; or
(4) any combination of the foregoing paragraphs.
(c) Determination of amounts
, lllExc‘[e t U "o_nldcﬂ, in paragraph g of this subsec-
tion. Il liability aider this sectionol an owner or operator
ot other responsible person lor each release ol a hazar-
dous Substance oi Incident involving release of a hazar-
dous -ubsianco -hall not exceed—

== o
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» IV,X. Ocean Incineration
SARA 8127(b)

(A% for any vessel, oillier than an incineration vessel
which caries any hazardous substance as cargo or
resrrriéraetefFSOO pergross ton, or 55,000,000. whichever
1S

) for any gther vessel, other than an_incinera—
tion vessel, per gross lon, or $500,000.
whichever is greater;

C) for an motor vehicle, arrcrat p gJelrne as
de ined in th Hazar ous erourd PrEerne fet Act
1979 649 N or 1l
stock, $5 000 000 or such [esser amount as the Presr-
dent shall establish by re?ulatron hut In no event less
than 5,000,000 (or, Tor releases of hazardous
substances as defined jn section % 01([4 )6 8or this
title Into the navigaple waters. §8 000,00 ch
requlations shall take into account the size, type, loca-
tron storag e and handling capacity and other mat-
ers reIatrn 0 the likelihood of release In each such
cass and t the economic impact of such limits on

each sich class; or
(D) for any mcmeratlon vessel oran¥] acrIrty other
than " those sHecr fied |n subparagraph (C) of this
gara raéj the total of all costs 0 response Plus
for any damages under this

@ Nothrthstandrng the limifations in paragraph (1)o f
this subsection, the liability of an owner or operator or
other resPonsr ble person under this section shallbe the full
and total costs of ref onse and damages, If (A)(i) the
release or threat of reléase of a azardo s sybstarice was
the result of willful mrsconduct or willful negligence within
the prrvrt){or knowledge of suc person, org Lt e primary
cause of the asewasavroatron wrthrnte privity or

tion, or operating standards or regulations; or
son fails or refuses to provide al reasona ooper tron
and assistance requested by a responsinle public official
I connection wrt [eSponse actrvrtres under the natjonal
contingency plan with respect to requlated carriers subject
0 the provisions of Title 49 or vesSels subject to. the pro-
visions of Title 33 or 46, subparagraph Mu of this
Oaragra%tg osrt]tsall be deemed to refer to Federal standards
ylat]

g q Rerson who is liable for a release or threat of
reledse of a azardous substance fails without sufficient
cause to propery provide removal or remedial action upon
order of the Président pursuant to section '604 or 9606
of this title, such person may be liable to the United States
for punitive damages.in an amount at least equal to, and

knowledge of such person) of ap$ |ca le sa et construc-

not more than thrée times, the amount of any costs incur-

%/t he Fund as a result of sych failure to take proper
a 'jon. The President |s authorized to commence a Cjvil
action against any such. person to recover the punitive
damages which shall be in addition to anY costs recovered
from Such person pursuant to section 9622(c) of this title.
\ny maoneys recejved by the United States pursuant to this
sutisection” shall be deposited in the Funa.
>||B Lrabrlrta/ Limits

[t\d ) Activities pursuant 0 natronal contrn%ency plan
0 person shall be liable under «bs suhchupior tor

) such per-
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damages as a result of actions taken or gmitted in the
coursé of rendering care assistance, or advice | |n accor-
dance with the national contrngencu Pan or at th e |rec-
tion of tUt onscene coordinator P ed under such plan,
with respect to an incident creating a danger to public
health or welfare or the environment as a Tesult of any
release of a haz?rdous sutist(? c [ the threat thereof. This
subsectron shall not precluae liability tor.damages as the
result o1 gross negl % nce or mtentro al miscondict on the
part of such person, For the purposes ol the preceding
sentence, reckless willful, or wanton misconduct shall con-
stitute gross negligence.|

(@ RENDERING CARE OR ADVJCE. -

(D IN GENERAL,- Except as provided in
paragraph (2), no person shall be ligble under this
subchapterfor costs or damages as a result ofactions
taken or omitted in the course of rendering care,
assistance, or advice in accordance with the National
Contingency Plan (“NCP™) or at the direction ofan
onscene coordinator appointed under such plan, with
respect to an incident creating a danger to public
health or welfare or the environment as a result of
any releases of a hazardous substance or the threi f
thereof. This paragraph shall not preclude lizbility
for costs or damages as the result of negligence on
the part of such person.

@ STATEAND LOCAL GOVERNMENTS. -
No State or local government shall be ligble under
this subchapter for costs or damages as a result of
actions taken in response to an emergency created
by the release or threatened release of a hazardous
substance generated by orfrom afacility owned by
another person. This paragraph shall not preclude
lizhility for costs or damages as a result of gross
negligence or intentional misconduct by the State or
local government. For the purpose of the preceding
sentence, reckless, willful, or wanton misconduct
shall constitute gross negligence.

@ SAVINGS PRO VISION.- This subsection
shall not alter the ligbility of any person covered by
the provisions of paragraph (I), @, ), or @) of
subsection (@) of this section with respect to the
release or threatened release concerned. m

(e) Indemnification, hold harmless, etc., agreements or
conveyances; subrogation rights

(zNo indemnification, hold harmless, orsrmrlara ree-
ment or conveyance shall be effective to transfer fron the
owner or operfator of any vessel or facility or from any
Ber on who mag be liable’lor a release or threat of release

er this section, to any other person the liability impos-
ed under this section. NothrnP in this subsection Shal| bar
any a%reement to kist.e, hold harmless, or indemnify u
party 10 such agreement for any liability under this sectfon,

2 Nothrng in this silbchaptcr,. mductrnlg the provrsrons
o para%rap (' of this subsection, shall’bar a cause ol
action that an owner or operator ot any other person sub-
|ectt ||ab|||t under thrss ction, oraguarantor has or
would have, y reason of subtogalion.orotherwise against
any person.
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(0 Actions involving milnral resources’ muititciiuiice,
scope, e|c.
() NATURAL RESOURCES LIABILITY,-

» L.H. Indian Trlbos
SARA 8207(c)

In (lie case of an wgurg/ to, destructron of, or 1oss, of
natuiul resources ungder sub paraPrap t ) of subsection
a) of this section liability shall”be to the United Stales
overnment and to any State for natural resources within
the State or belongrng to, managed by, controlled by. or
appertaining 1o stich”State and to any Indian tribe for
natural resources belonging to, managed by, controlled by,
or appertaining tosuch trike, or held in trust for the benefit
of such tribe, or belonging to u member of such tribe if
such resources are subject to a tﬂﬁt
tion: Provided, however, That 110 liability to the United
States or State or Indian trie Shall lie Im osed under sub-
paragra h (C) of subsection (a) of this section, where the
party’ sought to be charged " Has demonstrated that the
damages to natural résources complained of were
specifically identified as an irreversible and |rretr|evable
commitment of natyral resources jnan envrronmental
pact statement, or other comparanle envrronment analysis,
and the decrsron to ?rant a permit o license authorizes such
commrtmento natural resources, and the tacr||t¥ or pro-
ject was otherwise operating within the terms of its per-
mit or |IC€ﬂS€ so long s, In the case of damages to an
Indian tribe occurring pursuant t a Federal permit or
license, the iissuance of that permit or license was not in—
consistent with thefiduciary duty of the United States with
respect to such Indian tribe. mi

H_N. Natural Resourco Damages
SARA 8107(d)

The President, or the authorized representative of an
State, shall act on behalf of the public as trustee of suc
natural resouces to recover for such damages. %Sums
recovered shaII be avarlable or tr]se to restore rehabilitate
or 'scquire the equivalent of such natural resources by the
P ropriate agencies of the Federal Government of the
S te overnment but the measure of such damages shall
e limited bry the sums which can be used t0' restore
or replace such resources.] sums recovered by the United
States Government as trustee under this subsection shall
be retumed by the trustee, without further appropriation,
for use only to restore, replace, or acquire the equivalent
of such natural resources. Sums recovered by a State us
trustee under thissubsection shall be availablefor use on —
ly t restore, replace, or acquire the equivalent of such
natural resources by the State. The measure of damages
in any action under subparagraph (C) of subsection fd)
shall not be limited by the sums which can be used to
restore or replace such resources. There shall be no dou—
ble recovery under thi® chapter for natural resource
damages, including the costs of damage assessment u>
restoration, rehabilitation, or acqulsmon for the same
release and natural Trsyrce There shall be no recovery
under the authority of su paraﬂra hg 21 %subiectron Fat
of this section wriere suc ages and the release 0T a
ha/nrdous substance from which such dama%es resulted
have occurred wholly before December
O; DESIGNATION OF FEDERAL AND STATE
nine lAi.s-

ENVIRONMENTAL IAW REPORTER

restriction on aliena—
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(A  FEDERAL,— Ihe President shall designate in
the National Contmgency Plan published under sec
tum 9605 oj this title the Federal ojhauls who all
act on behalf of the public as trustees /or natural
resources under this chapter and section 111 0) the
Federal W ater Pollution Control Act. Such officials
shall assess damages for injury to, destruction of, or
loss of natural resourcesfor purposes of this chapter
and such section 311for those resources under their
trusteeship and may, upon request ofand reimburse—
ment front a Slateand at the Federal officials'discre—
tion, assess damages for those natural resources
under the State’s trusteeship.

) STA TE.—~ The Governor of each State shall
designate State officials who may act on behalf of
the public as trusteefor natural resources under this
chapter and section 311 of the Federal Water Pollu—
tion Control Act and shall notify the President of
such designations. Such State officials shall assess
damages to natural resourcesfor the purposes of this
chapter and swh sec ion 31! for those natural
resources under their trusteeship.

(0O REBUTTABLE PRESUMPTION.-Any
determination or assessment oj damages to natural
resources for the purposes of this chapter and sec—
tion 31J of the Federal Water Pollution Control Act
made by a Federal or State trustee in accordance with
the regullationspromulgated under section 9651(c) of
this title shall have the force and effect of a rebut—
tablepresumption on behalfof the trustee inany ad —
ministrative or judicial proceeding under this chapter
or section 311 of the Federal Water Pollution Con —
trol Act. mi

» 1.0. Federal Facilities
SARA 8107(e)

i Applicability lo Federal Governmenl branches

Each department, agency, o mstrumentalrt}/ of the ex-
ecutive, Ie(hrrslatrve ‘and udicial branches of the Federal
Governme t shall be subject to, and comgg with, trs
cha t%r In the sajme mattnnter and to the same extent, Ottl
ro edyrally and substantively, as.any non vernmenta
ntrty, mc‘udrng ||ab ility unrJ aﬁrs Qectrorgf
FEDERAL AGENCIES .—For provisions relating to
Federal agencies, see section 9620 of this title. mk

(h) Owner or operator of vessel

»IV.K. Ocean Incineration
SARA 8127(e)

The owner or ¢ erator of a vessel shall be liable in ac-
cordance with this sectjon, under maritime tort lay, an
as provided under sectron "0 14 of this title notwithstan-

mgq any provision of the Act of March 3, 1851 (46 U.S.C.

or the absence of any physical damage 1o the pro-
ptietary interest of the claimant.-*

() Application of registered pesticide product

» I.H. Indian Tribes
SARA 8207(c)

No person & cluding the Uniied Stales or any Mate or
Indlan tribe) May recover under the au hnrrt 01 this SeC-
tion for an tespouse C0Sts a1 damages resulting |r0mt

application of a pesticide product  registered under the
Federal Insecticide, Fungrcrde and Kodeit\ietde Act [



