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IN T H E  H O U S E  B Y  T H E  J U D I C I A R Y  COMMITTEE

S E N A T E  CS F O R  CS FOR H O U S E  B I L L  NO. 68 (Judiciary)

IN TH E L E G I S L A T U R E  OF THE S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  BILL

For an A c t  entitled: "An A c t  r e l a t i n g  to l i a b i l i t y  for t h e  release or

t h r e a t e n e d  r e l e a s e  of a h a z a r d o u s  s ubstance ? recovery 

of s tate costs fcr a n  oil or h a z a r d o u s  substance 

release? l i a b i l i t y  of r e s p o n s e  a c t i o n  contractors?

a n d  p r o v i d i n g  for an e f f e c t i v e  d a t e . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  40.17.110(b) is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to

read:

(60) a c e r t i f i c a t e  r e l a t i n g  t o  a l i e n  u n d e r  AS 46.08.075.

* Sec. 2. AS 46.03.822 is r e p e a l e d  and r e e n a c t e d  t o  read:

Sec. 46.03.822. S T R I C T  L I A B I L I T Y  F O R  T H E  R E L E A S E  O F  HAZtRDOUS 

SUBSTANCES. (a) N o t w i t h s t a n d i n g  any o t h e r  p r o v i s i o n  or rule of law 

a n d  s u b j e c t  o n l y  t o  t h e  d e f e n s e s  set o u t  in (b) of t h i s  section and 

t h e  e x c e p t i o n  set out in (i) of this section, t h e  f o l l o w i n g  persons 

ar e  s t r i c t l y  liable, j o i n t l y  and severally, for d a m a g e s  to persons or 

property, w h e t h e r  p u b l i c  or private, i n c l u d i n g  d a m a g e  to the natural 

r e s o u r c e s  of the state or a munici p a l i t y ,  a n d  for t h e  costs of re­

sponse, containment, removal, or remed i a l  a c t i o n  i n c u r r e d  b y  the state 

o r  a municipality, r e s u l t i n g  from an u n p e r m i t t e d  r e l e a s e  of a h a zard­

ous s u b s t a n c e  or, w i t h  r e sp ect to r e s p o n s e  costs, t h e  substantial 

t h r e a t  of an u n p e r m i t t e d  r e leas e of a h a z a r d o u s  substance:

(1) the o w n e r  of, and the  p e r s o n  h a v i n g  control  over, the 

s j  h a z a r d o u s  substance at the t i m e  of the r e l e a s e  o r  t h r e a t e n e d  release?

(2) the o w n e r  and t'he o p e r a t o r  of a v e s s e l  or facility,
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from w h i c h  t h e r e  is a release, or a t h r e a t e n e d  r e l e a s e  t h a t  causes the 

i n c u r r e n c e  of r e s pon se costs, of a h a z a r d o u s  substance;

(3) any p e r s o n  w h o  at the t i m e  of d i s p o s a l  of a n y  hazardous 

s u b s t a n c e  o w n e d  or o p e r a t e d  a n y  f a c i l i t y  or v essel at w h i c h  the haz­

ard o u s  s u b s t a n c e s  w e r e  d i s p o s e d  of, from wh ich t h e r e  is a release, or 

a t h r e a t e n e d  r e lease t h a t  c ause s the incurrence of r e s p o n s e  costs, of 

a h a z a r d o u s  substance;

(4) any p e r s o n  w h o  b y  contract, agreement, o r  otherwise 

a r r a n g e d  for disposa l or treatment, or arranged w i t h  a t r a n s p o r t e r  for 

t r a n s p o r t  for d i s posal o r  treatment, of h a z a r d o u s  s u b s t a n c e s  owned or 

p o s s e s s e d  b y  t h e  person, o t h e r  t h a n  d o m e s t i c  sewage, o r  b y  any other 

p a r t y  or entity, at a n y  f a c i l i t y  or vessel o w n e d  or operated by 

a n o t h e r  p a r t y  o r  e n t i t y  and c o n t a i n i n g  haz ardous substances, from 

w h i c h  t h e r e  is a release, or a t h r e a t e n e d  r e l e a s e  t h a t  causes the 

i n c u r r e n c e  of r e s p o n s e  costs, of a h a z a r d o u s  substance;

(5) a n y  p e r s o n  w h o  a c c e p t s  or accepted any h a z a r d o u s  sub­

stances, o t h e r  t h a n  r e f i n e d  oil, for trans p o r t  to d i s p o s a l  or treat­

me n t  facilities, v e s s e l s  or s i t e s  s e l e c t e d  by t h e  person, from which 

t h e r e  is a release, or a t h r e a t e n e d  r e l e a s e  that causes t h e  incurrence 

of r e s p o n s e  costs, of a h a z a r d o u s  substance.

(b) In a n  a c tion to r e c o v e r  d a m a g e s  or costs, a p e r s o n  otherwise 

l i a b l e  u n d e r  t h i s  sect ion is r e l i e v e d  from l i a b i l i t y  u n d e r  this sec­

ti o n  if t h e  p e r s o n  proves

(1) t h a t  the r e l e a s e  o r  t h r e a t e n e d  release of t h e  hazardous 

s u b s t a n c e  to w h i c h  the d a m a g e s  r e l a t e  occurred s olely as a result of

(A) an act of war;

(B) e x c e p t  as p r o v i d e d  u n d e r  AS 46.03.823(c), an 

i n t e n t i o n a l  or n e g l i g e n t  a ct o r  o m i s s i o n  of a t h i r d  party, other 

t h a n  a p a r t y  or its a gents in p r i v i t y  of c o n t r a c t  with, or
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e m p l o y e d  by, the person, and t h a t  the p e r s o n

(i) e x e r c i s e d  due care w i t h  r e s p e c t  to the haz­

ardous substance; and

(ii) t o o k  r e a s o n a b l e  p r e c a u t i o n s  a g ainst the act 

or o m i s s i o n  of t h e  t h i r d  p a r t y  and a g a i n s t  the consequences 

of the act or omission; or

(C) an act of God; and

(2) in r e l a t i o n  to (1) (B) or (C) of this subsection, that 

t h e  person, w i t h i n  a r e a s o n a b l e  p e r i o d  of time a f t e r  t h e  act occurred,

(A) d i s c o v e r e d  t h e  relea se or t h r e a t e n e d  r e l e a s e  of 

t h e  h a z a r d o u s  substance; and

(B) b e g a n  o p e r a t i o n s  to c o ntain a n d  clean u p  the 

h a z a r d o u s  substance.

(c) For p u r p o s e s  of ( b ) ( 1 ) (B) of this section, a t hird p a r t y  or 

an a g e n t  of a t h i r d  p a r t y  is in p r i v i t y  of c o n t r a c t  w i t h  the person 

w h o  is o t h e r w i s e  liable, if the t h i r d  p a r t y  or its agent and the 

p e r s o n  are p a r t i e s  to a land contract, deed, or o t h e r  instrument 

t r a n s f e r r i n g  t i t l e  o r  p o s s e s s i o n  of the real p r o p e r t y  on w h i c h  the 

f a c i l i t y  in q u e s t i o n  is located, u n l e s s  that p r o p e r t y  w a s  a c q u i r e d  by 

t h e  p e r s o n  a f t e r  the d i s p o s a l  or p l a c e m e n t  of the h a z a r d o u s  substance 

on, in, or at the facility, and t h e  p e r s o n  e s t a b l i s h e s  th at the person 

h a s  s a t i s f i e d  the r e q u i r e m e n t s  of ( b ) (1)(B) of this s e c t i o n  and estab­

lis h e s  t h a t

(1) at t h e  t i m e  t h e  p e r s o n  acquired the f a c i l i t y  the person 

d i d  n o t  k n o w  a nd h a d  no r e a s o n  to k n o w  that a h a z a r d o u s  substance that 

is t h e  s u b j e c t  of t h e  r e l e a s e  or t h r e a t e n e d  r e l e a s e  w a s  d i s posed of 

on, in, or at the facility;

(2) the p e r s o n  is a g o v er nmental e n t i t y  t h a t  acquired the 

f a c i l i t y  b y  escheat, or t h r o u g h  another i n v o l u n t a r y  t r a nsfer or
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acquisition, or t h r o u g h  the exercise of e m inent  d o m a i n  a u t h ority by 

p u r c h a s e  or condemnation;

(3) t h e  p e r s o n  is a c o r p o r a t i o n  o r g a n i z e d  u n d e r  43 U.S.C. 

1601 - 1628 (Alaska Native Claims S e t t l e m e n t  Act) tha t a c q u i r e d  the 

fa c il ity u n d e r  t h o s e  sections;

(4) the p erso n acquired t h e  f a c il ity b y  inheri t a n c e  or 

bequest; or

(5) t h e  p e r s o n  is a state g o v e r n m e n t a l  e n t i t y  a n d  the state 

a c q u i r e d  the f a c i l i t y  und er Public L a w  85 - 508 (Alaska Statehood 

Act) .

(d) To e s t a b l i s h  that a p erson h a d  no r e a s o n  to k n o w  that the 

ha z a r d o u s  s u b s tance was dispose d of on, in, o r  at the facility, as 

p r o v i d e d  in ( c ) (1) of this section, the p e r s o n  m u s t  h a v e  undertaken, 

at the t i m e  of acquisition, all r e a s o n a b l e  inquiries into t h e  previous 

o w n e r s h i p  and u s e s  of the prope r t y  c o n s i s t e n t  w i t h  g o o d  c ommercia l or 

c u s t o m a r y  p r a c t i c e  in an effort to m i n i m i z e  liability. F o r  purposes 

of this s u b s e c t i o n  a court shall take into a c count all r e l e v a n t  facts, 

in c l uding

(1) a n y  specialize d k n o w l e d g e  or experi e n c e  t he p e r s o n  has;

(2) the  r e lations hip of the p u r c h a s e  p r i c e  to t h e  v a l u e  of

the p r o p e r t y  if it w e r e  uncontaminated;

(3) c o m m o n l y  known or r e a s o n a b l y  a s c e r t a i n a b l e  information 

a bout the property;

(4) t h e  obviousnes s of the p r e s e n c e  o r  l i k e l y  p r e s e n c e  of 

c o n t a m i n a t i o n  at the property; and

(5) the a b ility to d etect c o n t a m i n a t i o n  b y  appropriate

inspection.

(e) This s e c tion does not d i m ini sh t h e  l i a b i l i t y  of a p e r s o n  who

p r e v i o u s l y  owned or o perated a fac ility or v e s s e l  and w h o  would

SCS C S H B  6 8 (Jud) -4-
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ot h e r w i s e  be liable. If the p e r s o n  o b t a i n e d  actual k n o w l e d g e  of the 

r e l e a s e  or t h r e a t e n e d  release of a h a z a r d o u s  substanc e at the facility 

o r  v essel and s u b s e q u e n t l y  t r a n s f e r r e d  owner ship t o  a n o ther without 

d i s c l o s i n g  t h a t  knowledge, the p e r s o n  is liable u n d e r  ( a ) (2) of this 

section, a nd a d e f e n s e  u n d e r  ( b ) ( 1 ) (B) of this sectio n is n ot avail­

able  to the person.

(f) This s e ction  does not d i m i n i s h  the l i a b i l i t y  of a person

who, b y  an act or omission, c a u s e d  or c ont ributed to the release or

t h r e a t e n e d  r e l e a s e  of a h a z a rdous s u b s t a n c e  that is t h e  subject of the 

a c t i o n  r e l a t i n g  to the facility or vessel.

(g) A n  indemnification, h o l d  harmless, or simil ar agreement, or 

c o n v e y a n c e  of any n ature is not e f f e c t i v e  to t r a n s f e r  liab ility under 

t h i s  s e c t i o n  from the o w n e r  or o p e r a t o r  of a facility or vessel or 

f r o m  a p e r s o n  w h o  m i g h t  b e  liable for a release or substantial threat 

of a r e l e a s e  u n d e r  this section. This s u bsection does not bar an 

a g r e e m e n t  to insure, hold harmless, or in demnify a p a r t y  to the agree­

m e n t  for l i a b i l i t y  u n d e r  this section. This subs ec t i o n  does not bar a 

c a u s e  of a c t i o n  that an owner, operator, or oth er p e r s o n  subject to

l i a b i l i t y  u n d e r  this section, or a guarantor, has or w o u l d  have, by

r e a s o n  of s u b r o g a t i o n  or o therwise a g ainst another person.

(h) The state or a m u n i c i p a l i t y  is n o t  liable u n d e r  this section

for costs or d a mages as a result of actions take n in response to an

e m e r g e n c y  c r e a t e d  b y  a release or t h r e a t e n e d  r e l ease of a hazardous 

s u b s t a n c e  g e n e r a t e d  b y  or from a f a c i l i t y  or vessel owned by another 

p e r s o n  u n l e s s  the actions taken by the state or m u n i c i p a l i t y  consti­

t u t e  gross n e g l i g e n c e  or intentional misconduct.

(i) In an a c t i o n  to recover d a m a g e s  and costs, a person other­

wi s e  j o intly and s e v e r a l l y  liable u n d e r  this section is relieved of

j o i n t  l i a b i l i t y  and is liable s e v e r a l l y  for damages and costs

-5- SCS CSH B 6 8 (Jud)
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a t tri butable to t h a t  p e r s o n  if the p e r s o n  p rov es t h a t

(1) t h e  h a r m  c a u s e d  b y  the r e l e a s e  or t h r e a t e n e d  release is 

divisible; and

(2) t h e r e  is a r e a s o n a b l e  b a s i s  for a p p o r t i o n m e n t  of costs 

and damages t o  t h a t  person.

(j) A p e r s o n  m a y  s e e k  c o n t r i b u t i o n  from a n y  o t h e r  p e r s o n  who is 

liable unde r (a) o f  t h i s  s e c t i o n  d u r i n g  o r  af ter a civil action under 

(a) of this section. A c t i o n s  u n d e r  this s u b s e c t i o n  shall b e  brought 

u n d e r  the A l a s k a  R u l e s  of Civil P r o c e d u r e  and a r e  g o v e r n e d  by state 

law. In r e s o l v i n g  c l a i m s  for c o n t r i b u t i o n  u n d e r  this section, the 

court m a y  alloc a t e  d a m a g e s  and costs a m o n g  liable p a r t i e s  u s i n g  equi­

tabl e  factors d e t e r m i n e d  to b e  a p p r o p r i a t e  by the court. This subsec­

tion does not d i m i n i s h  t h e  right of a p e r s o n  to b r i n g  an action for 

c o n tributi on in t h e  a b s e n c e  of a civil a ction u n d e r  (a) of this sec­

tion.

* Sec. 3. AS 46.03 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 46.03.823. H A Z A R D O U S  S U B S T A N C E  R E S P O N S E  A C T I O N  CONTRACTORS, 

(a) A  person w h o  is a r e s p o n s e  a c t i o n  c o n t r a c t o r  w i t h  respec t to a 

r e l e a s e  or t h r e a t e n e d  r e l e a s e  of a h a z a r d o u s  s u b s t a n c e  is not c:‘villy 

liable for injuries, costs, damages, expenses, or o t h e r  liability that 

r e sults from the r e l e a s e  or t h r e a t e n e d  release u n l e s s  the release or 

t h r e a t e n e d  release  is c a u s e d  b y  an act o r  o m i s s i o n  of the response 

a ctio n co ntractor t h a t  is n e g l i g e n t  o r  g r o s s l y  n e g l i g e n t  or consti­

tutes intentional misco n d u c t .  To show  n e g l i g e n c e  b y  a r e s ponse action 

contractor, a c l a i m a n t  m u s t  s h o w  t h a t  t h e  acts or o m i s s i o n s  of the 

c o n t r a c t o r  u nder t h e  r e s p o n s e  a ction c o n t r a c t  w e r e  n o t  in accordance 

w i t h  gen erally a c c e p t e d  p r o f e s s i o n a l  stan dards and p r a c t i c e s  at the 

tiaie the response a c t i o n  services w e r e  performed.

(b) The l i a b i l i t y  l i m i t a t i o n  u n d e r  (a) of t h i s  s e ction does not 

SCS CSHB 6 8 (Jud) -6-
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a p p l y  t o  a r e s p o n s e  a c t i o n ^ c o n t r a c t o r  w h o  w o u l d  o t h e r w i s e  be strictly
f'" ^  r .X Z i  /  / — ' c„/

l i abl e u n d e r j a n y  o t h e r  p r o v i s i o n  of state or federal l a w . {

(c) The d e f e n s e  p r o v i d e d  in AS 46.03.822(b)(1)(B) is no t avail­

able t o  a p o t e n t i a l l y  l iabl e p e r s o n  w i t h  respect to c o s t s  or damages 

c a u s e d  b y  an act o r  o m i s s i o n  of a r e s p o n s e  a c tion contractor.

(d) E xc ept as p r o v i d e d  in (c) of this section, t h i s  s e c t i o n  does

n o t  a f f e c t  the l i a b i l i t y  u n d e r  this c h apter or u n d e r  a n y  o t h e r  state 

l a w  of a p e r s o n  o t h e r  t h a n  a r e s p o n s e  acti on contractor.

(e) This s e c t i o n  does not a f f e c t  the l i a b i l i t y  of a response

a c t i o n  c o n t r a c t o r  t h a t  m a y  a rise from the response a c t i o n  contractor's 

f a i l u r e  to c o m p l y  w i t h  the terras or condi tions of a r e s p o n s e  action 

c o n t r a c t  or a r e m edial a c t i o n  p l a n  if one ha s b e e n  a p p r o v e d  by the 

department.

(f) This s e c t i o n  does not a ffect the l i a b i l i t y  of an employer 

w h o  is a r e s po nse a c t i o n  c o n t r a c t o r  w i t h  respect to an e m p l o y e e  of the 

e m p l o y e r  u n d e r  a n y  p r o v i s i o n  of law, in cluding a law r e l a t e d  to w o r k­

e r s ’ compensation.

(g) In this section,

(1) " r e s po nse action" m e a n s  an action t a k e n  in connection 

w i t h  the m i t i g a t i o n  o r  c l e a n u p  of a hazard ous s u b s t a n c e  release or 

t h r e a t e n e d  release, i n c l uding investigation, evaluation, p l a n  d e v e l o p­

ment, m a p p i n g  and surveying, engineering, d e s i g n  and construction,

removal, and e q u i p m e n t  provision;

(2) "response a c t i o n  contract" means a w r i t t e n  contract or 

a g r e e m e n t  to p r o v i d e  res po n s e  a c t i o n  w i t h  resp ect t o  a release or 

t h r e a t e n e d  release of a h a z a r d o u s  substance, e n t ere d into by a person 

w i t h

(A) the department; o r

(B) a n o ther p e r s o n  w h o  has entered into an agreement
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w i t h  t h e  d e p a r t m e n t  t h a t  p r o v i d e s  for response a c t i o n  s u b j e c t  to 

th e  d e p a r t m e n t ' s  o v e r s i g h t  a nd control?

(3) " r e s p o n s e  a c t i o n  c o n t r a c t o r "  *eans

(A) a p e r s o n  w h o  e nte rs into a r e s p o n s e  a c t i o n  con­

tr a c t  w i t h  r e s p e c t  t o  a r e l e a s e  or threat e n e d  r e l e a s e  of a haz­

ard o u s  s u b s t a n c e  a n d  w h o  is c a r r y i n g  out the contract? and

(B) a p e r s o n  w h o  is r e t a i n e d  or h i r e d  b y  and is under 

t h e  control of a p e r s o n  d e s c r i b e d  in (A) of t h i s  p a r a g r a p h  to 

p r o v i d e  ser vi c e s  r e l a t e d  t o  t h e  r e s p o n s e  a c t i o n  contract.

* Sec. 4. A S  46.03.826(3) is a m e n d e d  t o  read:

(3) "havin g c o ntrol  o v e r  a hazardou s s u b s t a n c e "  means

producin g, handling, storing, t r a nsport ing, or r e f i n i n g  a hazardous 

s u b s t a n c e  for c o m m e r c i a l  p u r p o s e s  immedi a t e l y  b e f o r e  e n t r y  of the 

h a z a r d o u s  s u b s t a n c e  into t h e  a t m o s p h e r e  or in o r  u p o n  the water, 

s u r f a c e  or s u b s u r f a c e  l a n d  of t h e  state, and s p e c i f i c a l l y  includes 

b a i l e e s  a n d  c a r r i e r s  of a h a z a r d o u s  substance?

* Sec. 5. A S  46.03.826(4) is a m e n d e d  to read:

(4) "hazardous  s u b s t a n c e "  m e a n s

(A) an e l e m e n t  or c o m p o u n d  which, w h e n  it e nters into 

t h e  a t m o s p h e r e  or in o r  u p o n  the w a t e r  or s u r f a c e  or subsurface 

la n d  of the state, p r e s e n t s  a n  i m m inent and subst a n t i a l  d a n g e r  to 

t h e  p u b l i c  h e a l t h  or welfare, i n c l u d i n g  but not l i m i t e d  t o  fish, 

animals, v e getation, or any p a r t  o f  t h e  natural h a b i t a t  in which 

t h e y  are found? [OR]

(B) oil? or

fC) a s u b s t a n c e  d e f i n e d  as a h a z a rdous s u b s tance under 

42 U.S.C. 9 6 0 i r i 4  ̂7
* Sec. 6. AS 46.03.826 is a m e n d e d  b y  a d d i n g  new p a r a g r a p h s  to read:

(8) "facility"

SCS C S H B  6 8 (Jud) -8-
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(A) i n c l u d e s  a
( i )  b u i l d i n g ,  s t r u c t u r e ,  i n s t a l l a t i o n ,  e q u i p m e n t ,  

w e l l ,  p i t ,  p o n d ,  l a g o o n ,  im p o un dm en t ,  d i t c h ,  l a n d f i l l ,  
s t o r a g e  c o n t a i n e r ,  m o t o r  v e h i c l e ,  r o l l i n g  s t o c k ,  a i r c r a f t ,  
o r  p i p e  o r  p i p e l i n e ,  i n c l u d i n g  a p i p e  i n t o  a s ew e r  o r  
p u b l i c l y - o w n e d  t r e a t m e n t  w o r k s ;

( i i )  s i t e  o r  a r e a  a t  w h ic h  a h a z a r d o u s  s u b s t a n c e  
h a s  b e e n  d e p o s i t e d ,  s t o r e d ,  d i s p o s e d  o f ,  p l a c e d ,  o r  o t h e r ­
w i s e  l o c a t e d ;

(B )  d o e s  n o t  i n c l u d e  a n y  c o n s u m e r  p r o d u c t  i n  c o n sum e r
u s e ;

( 9 )  " n a t u r a l  r e s o u r c e s "  m ean s  l a n d ,  f i s h ,  w i l d l i f e ,  b i o t a ,  
a i r ,  w a t e r ,  g r o u n d  w a t e r ,  d r i n k i n g  w a t e r  s u p p l i e s ,  a n d  o t h e r  s u ch  
r e s o u r c e s  b e l o n g i n g  t o ,  managed  b y ,  h e l d  i n  t r u s t  b y ,  a p p e r t a i n i n g  t o ,  
o r  o t h e r w i s e  c o n t r o l l e d  b y  t h e  s t a t e  o r  a m u n i c i p a l i t y ;

( 1 0 )  " o w n e r "  a n d  " o p e r a t o r "
(A) mean

( i )  i n  t h e  c a s e  o f  a  v e s s e l ,  a n y  p e r s o n  ow n in g ,  
o p e r a t i n g ,  o r  c h a r t e r i n g  b y  d e m i s e ,  a v e s s e l ;

( i i )  i n  t h e  c a s e  o f  f a c i l i t y ,  a n y  p e r s o n  ow n in g  o r  
o p e r a t i n g  t h e  f a c i l i t y ;

( i i i )  i n  t h e  c a s e  o f  an  a b a n d o n e d  f a c i l i t y  o r  
v e s s e l ,  a n y  p e r s o n  who owned ,  o p e r a t e d ,  o r  o t h e r w i s e  c o n ­
t r o l l e d  a c t i v i t i e s  a t  t h e  f a c i l i t y  o r  v e s s e l  i m m e d i a t e l y  
b e f o r e  t h e  a b a n d o n m e n t ;  a nd

( i v )  i n  t h e  c a s e  o f  a  f a c i l i t y  o r  v e s s e l ,  t i t l e  o r  
c o n t r o l  o f  w h i c h  was c o n v e y e d  d u e  t o  b a n k r u p t c y ,  f o r e c l o ­
s u r e ,  t a x  d e l i n q u e n c y ,  a b a n d o n m en t ,  o r  s i m i l a r  means  t o  a 
u n i t  o f  t h e  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e ,

- 9 -  SCS CSHB 6 8 ( J u d )



1
*a

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

WORK DRAFT WORK DRAFT WORK DRAFT

a n y  p e r s o n  who owned ,  o p e r a t e d ,  o r  o t h e r w i s e  c o n t r o l l e d  t h e  
f a c i l i t y  o r  v e s s e l  i m m e d i a t e l y  b e f o r e h a n d ;

(B )  d o  n o t  i n c l u d e  a p e r s o n  who ,  w i t h o u t  p a r t i c i p a t i n g  
i n  t h e  managemen t  o f  a v e s s e l  o r  f a c i l i t y ,  h o l d s  i n d i c i a  o f  
o w n e r s h i p  p r i m a r i l y  t o  p r o t e c t  t h a t  p e r s o n ' s  s e c u r i t y  i n t e r e s t  i n  
t h e  v e s s e l  o r  f a c i l i t y ;

( 1 1 )  " r e l e a s e "  means a n y  s p i l l i n g ,  l e a k i n g ,  p um p in g ,  p o u r ­
i n g ,  e m i t t i n g ,  e m p t y i n g ,  d i s c h a r g i n g ,  i n j e c t i n g ,  e s c a p i n g ,  l e a c h i n g ,  
d u m p in g ,  o r  d i s p o s i n g  i n t o  t h e  e n v i r o n m e n t ,  i n c l u d i n g  t h e  ab and onm en t  
o r  d i s c a r d i n g  o f  b a r r e l s ,  c o n t a i n e r s ,  a n d  o t h e r  c l o s e d  r e c e p t a c l e s  
c o n t a i n i n g  a n y  h a z a r d o u s  s u b s t a n c e ,  b u t  e x c l u d i n g

(A) a n y  r e l e a s e  t h a t  r e s u l t s  i n  e x p o s u r e  t o  p e r s o n s
s o l e l y  w i t h i n  a w o r k p l a c e ,  w i t h  r e s p e c t  t o  a c l a i m  t h a t  t h o s e
p e r s o n s  may a s s e r t  a g a i n s t  t h e  p e r s o n s '  e m p l o y e r ;  a n d

(B )  e m i s s i o n s  f r o m  t h e  e n g i n e  e x h a u s t  o f  a m o t o r  
v e h i c l e ,  r o l l i n g  s t o c k ,  a i r c r a f t ,  o r  v e s s e l ;

( 1 2 )  " t r a n s p o r t "  means  t h e  movemen t  o f  a  h a z a r d o u s  s u b s t a n c e
b y  a n y  m ode ,  i n c l  d i n g  p i p e l i n e ;  i n  t h e  c a s e  o f  a  h a z a r d o u s  s u b s t a n c e
t h a t  h a s  b e e n  a c c e p t e d  f o r  t r a n s p o r t a t i o n  b y  a common o r  c o n t r a c t  
c a r r i e r ,  " t r a n s p o r t "  i n c l u d e s  a n y  s t o p p a g e  i n  t r a n s i t  t h a t  i s  t em p o ­
r a r y ,  i n c i d e n t a l  t o  t h e  t r a n s p o r t a t i o n  m ovem en t ,  a nd  a t  t h e  o r d i n a r y  
o p e r a t i n g  c o n v e n i e n c e  o f  a  common o r  c o n t r a c t  c a r r i e r ,  a nd  a n y  s t o p ­
p a g e  o f  t h i s  t y p e  s h a l l  b e  c o n s i d e r e d  a s  a  c o n t i n u i t y  o f  m ovemen t  and 
n o t  a s  t h e  s t o r a g e  o f  a  h a z a r d o u s  s u b s t a n c e ;

( 1 3 )  " v e s s e l "  means  e v e r y  d e s c r i p t i o n  o f  w a t e r c r a f t  o r  o t h e r  
a r t i f i c i a l  c o n t r i v a n c e  t h a t  i s  u s e d ,  o r  i s  c a p a b l e  o f  b e i n g  u s e d ,  a s  a 
m ean s  o f  t r a n s p o r t a t i o n  on  w a t e r ,  o r  t h a t  c a r r i e s  h a z a r d o u s  s u b s t a n c e s  
f o r  t h e  p u r p o s e  o f  i n c i n e r a t i o n  o f  t h e  h a z a r d o u s  s u b s t a n c e s .

* S e c .  7 .  AS 4 6 . 0 8  i s  amended b y  a d d i n g  a new s e c t i o n  t o  r e a d :
SCS CSHB 6 8 ( J u d )  - 1 0 -
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S e c .  4 6 . 0 8 . 0 7 5 .  L IENS  AGAINST PROPERTY AS SECUR ITY  FOR STATE 
EXPENDITURES. ( a )  T he  s t a t e  h a s  a  l i e n  f o r  e x p e n d i t u r e s  b y  t h e  s t a t e  
f r o m  t h e  o i l  a nd  h a z a r d o u s  s u b s t a n c e  r e l e a s e  r e s p o n s e  f u n d  o r  f r o m  an y  
o t h e r  s t a t e  f u n d ,  f o r  t h e  c o s t s  o f  r e s p o n s e ,  c o n t a i n m e n t ,  r e m o v a l ,  o r  
r e m e d i a l  a c t i o n  r e s u l t i n g  f r o m  a n  o i l  o r  h a z a r d o u s  s u b s t a n c e  s p i l l ,  
o r ,  w i t h  r e s p e c t  t o  r e s p o n s e  c o s t s ,  t h e  s u b s t a n t i a l  t h r e a t  o f  a 
r e l e a s e  o f  o i l  o r  a h a z a r d o u s  s u b s t a n c e  a g a i n s t  a l l  p r o p e r t y  owned b y  
a p e r s o n  who i s  d e t e r m i n e d  b y  t h e  c o m m i s s i o n e r  t o  b e  l i a b l e  f o r  t h e  
e x p e n d i t u r e s  u n d e r  t h i s  c h a p t e r ,  AS 4 6 . 0 3 ,  AS 4 6 . 0 4 ,  4 2  U . S . C .  9 6 0 7 ,  
o r  o t h e r  s t a t e  o r  f e d e r a l  l a w .  The  l i e n  i n c l u d e s  i n t e r e s t ,  a t  t h e  
maximum r a t e  a l l o w a b l e  u n d e r  AS 4 5 . 4 5 . 0 1 0 ( a ) ,  f r o m  t h e  d a t e  o f  t h e  
e x p e n d i t u r e s .  The  s t a t e  may f i l e  a n  a c t i o n  i n  a  c o u r t  o f  c om p e t e n t  
j u r i s d i c t i o n  i n  o r d e r  t o  f o r e c l o s e  on  t h e  l i e n .

( b )  A l i e n  e s t a b l i s h e d  u n d e r  t h i s  s e c t i o n  a g a i n s t  r e a l  p r o p e r t y  
i s  n o t  e f f e c t i v e  u n t i l

( 1 )  a  c e r t i f i c a t e  o f  l i e n  i s  r e c o r d e d  i n  t h e  d i s t r i c t  
r e c o r d e r ' s  o f f i c e  f o r  t h e  d i s t r i c t  i n  w h i c h  t h e  p r o p e r t y  i s  l o c a t e d ,  
d e s c r i b i n g  t h e  p r o p e r t y  a n d  s t a t i n g  t h e  am oun t  o f  t h e  l i e n ,  t h e  name 
o f  t h e  ow n e r  a s  g r a n t o r ,  a n d ,  i f  k n own ,  t h f  name o f  t h e  p e r s o n  c a u s i n g  
t h e  o i l  o r  h a z a r d o u s  s u b s t a n c e  r e l e a s e ?  and

( 2 )  t h e  c o m m i s s i o n e r  s e n d s  a  c o p y  o f  t h e  c e r t i f i c a t e  o f  
l i e n  b y  c e r t i f i e d  m a i l  r e t u r n  r e c e i p t  r e q u e s t e d ,  o r  a c t u a l l y  d e l i v e r s  
a  c o p y  o f  t h e  c e r t i f i c a t e  o f  l i e n ,  t o  t h e  p e r s o n s  d e s c r i b e d  i n  ( 1 )  o f  
t h i s  s u b s e c t i o n  an d  t o  a l l  o t h e r  p e r s o n s  o f  r e c o r d  h o l d i n g  an  i n t e r e s t  
i n  t h e  p r o p e r t y .

( c )  When a n y  am oun t  w i t h  r e s p e c t  t o  w h i c h  a l i e n  h a s  b e e n  r e ­
c o r d e d  u n d e r  t h i s  s e c t i o n  h a s  b e e n  p a i d  o r  r e d u c e d ,  t h e  c o m m i s s i o n e r  
s h a l l ,  u p on  r e q u e s t  o f  t h e  p r o p e r t y  o w n e r ,  i s s u e  a c e r t i f i c a t e  d i s ­
c h a r g i n g  o r  p a r t i a l l y  r e l e a s i n g  t h e  l i e n .  T h a t  c e r t i f i c a t e  may be
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r e c o r d e d  i n  t h e  o f f i c e  i n  w h ic h  t h e  c e r t i f i c a t e  o f  l i e n  was r e c o r d e d .
( d )  T h e  c o m m i s s i o n e r  may ,  i n  t h e  c o m m i s s i o n e r ' s  d i s c r e t i o n ,  

r e d u c e ,  d i s c h a r g e  o r  p s r t i a l l y  r e l e a s e  a  l i e n  u n d e r  t h i s  s e c t i o n  i f  a 
b o n d ,  o r  o t h e r  s e c u r i t y ,  i n  a f o r m  an d  an  amoun t  s a t i s f a c t o r y  t o  t h e  
c o m m i s s i o n e r  i s  p o s t e d .  The b o n d  o r  o t h e r  s e c u r i t y  m u s t  i n c l u d e  an 
am ou n t  s u f f i c i e n t  t o  c o v e r  t h e  c c s t  o f  e x e c u t i o n ,  c o l l e c t i o n ,  o r  
f o r e c l o s u r e ,  i n c l u d i n g  a t t o r n e y  f e e s .  A r e d u c t i o n ,  d i s c h a r g e ,  o r  
p a r t i a l  r e l e a s e  may n o t  b e  g r a n t e d  u n d e r  t h i s  s u b s e c t i o n  i f  i t  w ou ld  
b e  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t .  When a  l i e n  i s  r e d u c e d ,  d i s ­
c h a r g e d ,  o r  p a r t i a l l y  r e l e a s e d  u n d e r  t h i s  s u b s e c t i o n ,  t h e  c o m m i s s i o n e r  
s h a l l ,  a t  t h e  r e q u e s t  o f  t h e  p r o p e r t y  o w n e r ,  i s s u e  a  c e r t i f i c a t e  t o  
t h a t  e f f e c t .

( e )  A p e r s o n  w i t h  an  o w n e r s h i p  i n t e r e s t  i n  p r o p e r t y  a g a i n s t  
w h i c h  a  l i e n  i s  r e c o r d e d  may b r i n g  an  a c t i o n  i n  a c o u r t  o f  c om p e t e n t  
j u r i s d i c t i o n  t o  r e q u i r e  t h a t  t h e  l i e n  b e  r e l e a s e d .  T h e  l i e n  may be 
r e l e a s e d  t o  t h e  . e x t e n t  o f  t h a t  p e r s o n ' s  o w n e r s h i p  i n t e r e s t  i f  t h e  
c o u r t  f i n d s  t h a t  t h e  p e r s o n  i s  n o t  l i a b l e  f o r  t h e  e x p e n s e s  i n c u r r e d  by  
t h e  s t a t e  i n  c o n n e c t i o n  w i t h  t h e  c o s t s  o f  r e s p o n s e ,  c o n t a i n m e n t ,  
r e m o v a l ,  o r  r e m e d i a l  a c t i o n  r e s u l t i n g  f r o m  t h e  o i l  o r  h a z a r d o u s  s u b ­
s t a n c e  r e l e a s e  o r  t h r e a t  o f  r e l e a s e  o f  o i l  o r  a h a z a r d o u s  s u b s t a n c e .

* S e c .  8 .  AS 4 6 . 0 3 . 8 2 2 ,  a s  amended b y  s e c .  2 o f  t h i s  A c t ,  a p p l i e s  t o  
l i a b i l i t y  f o r  r e l e a s e s  and  s u b s t a n t i a l  t h r e a t s  o f  r e l e a s e s  t h a t  o c c u r r e d  
b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t ,  and  t h e r e f o r e ,  AS 4 6 . 0 3 . 8 2 2 ,  a s  
amended  b y  s e c .  2 o f  t h i s  A c t ,  i s  r e t r o a c t i v e  i n  i t s  e f f e c t .  H ow eve r ,  
AS 4 6 . 0 3 . 8 2 2 ,  a s  amended b y  s e c .  2 o f  t h i s  A c t ,  d o e s  n o t  a p p l y  t o  an  a c t i o n  
i n  w h i c h  f i n a l  j u d g m e n t  n o  l o n g e r  s u b j e c t  t o  a p p e a l  h a s  b e e n  e n t e r e d  b e f o r e  
t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

* S e c .  9 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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1 1 .  U n a l a k l e e t  S p i l l  6 6 5 - 8 9 - 0 0 1 2  R e c e n t  o i l  s p i l l .  S t a t e  and
N a t i v e  c o r p o r a t i o n  h o p e  t o  
n e g o t i a t e  i n  c l e a n - u p  e f f o r t .

NON-O IL  HAZARDOUS SUBSTANCES
1 .

2 ,

3.

F o rw a r d  A l a s k a ,  
DNR, D e a d h o r s e  
T r a c t  75 & 76

6 6 5 - 8 9 - 0 0 6 8

D e a d h o r s e  H o t e l  Pad  6 6 5 - 8 9 - 0 0 5 8

A l a s k a  G o l d /  6 6 5 - 8 7 - 0 0 0 2
S te adm an  F i e l d

4 .  Nome B a r r e l  Dump 6 6 5 - 8 8 - 0 0 2 4

5 .  H a l l i b u r t o n  
S e r v i c e s

6 6 5 - 8 8 - 0 0 3 7

6 .  L e a s e  T r a c t  54  
( C h i l d s  P a d )

6 6 5 - 8 7 - 0 2 0 4

7 .  T r i - C o . i  M i n i n g 6 6 5 - 8 9 - 0 1 1 7

8 .  C i t i g o l d  M i n i n g 6 6 5 - 8 9 - 0 0 8 8

M u l^ V p l e  s p i l l s  on  l e a s e d  
t r a c t s  a d j a c e n t  t o  NANA 
R e s e r v o i r  a t  D e a d h o r s e ,
C o n t a m i n a t i o n  o f  g r a v e l  pad  
and  a d j a c e n t  t u n d r a .
N e g o t i a t e d  c o n t a i n m e n t  and  
c l e a n - u p  o f  m e r c u r y  and  
a r s e n i c  c o n t a m i n a t i o n .  F i r s t  
s t a g e  o f  c l e a n - u p  i s  c o m p l e t e .
C l e a n - u p  u n d e rw a y  o f  s i t e  w i t h  
n um e r o u s  a b a n d o n e d  b a r r e l s  
c o n t a i n i n g  h a z a r d o u s  
s u b s t a n c e s .
H a z a r d o u s  s u b s t a n c e  
c o n t a m i n a t i o n  a t  D e a d h o r s e  
s i t e  o p e r a t e d  b y  o i l  f i e l d  
s e r v i c e  c om pany .  C l e a n - u p  i s  
i n  s a m p l i n g  and  a n a l y s i s  
s t a g e .
H a z a r d o u s  s u b s t a n c e  d i s c h a r g e s  
on  a b a n d o n e d  D e a d h o r s e  T r a c t .  
DEC an d  o i l  c o m p a n i e s  a r e  
a t t e m p t i n g  t o  r e s o l v e  
o u t s t a n d i n g  c l e a n - u p  i s s u e s .
S u s p e c t e d  c y a n i d e  d i s c h a r g e  
f r o m  E s t e r  Dome h e a p  l e a c h  
m i n i n g  o p e r a t i o n .  E n f o r c e m e n t  
i s  a t  p r e l i m i n a r y  s i t e  
a s s e s s m e n t  s t a g e .
L e a k i n g  i n n e r  l i n e r  i n d i c a t e s  
p o s s i b l e  c y a n i d e  d i s c h a r g e  
f r o m  E s t e r  Dome h e a p  l e a c h  
m i n i n g  o p e r a t i o n .

The a b o v e  c a s e s  h a v e  b e e n  r e f e r r e d  b y  t h e  D e p a r tm e n t  o f  E n v i r o n ­
m e n t a l  C o n s e r v a t i o n  t o  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  f o r  a s s i s t a n c e  i n  
e n f o r c e m e n t  a c t i o n s .  The  A t t o r n e y  G e n e r a l ' s  O f f i c e  i s  a l s o  a s s i s t i n g  t h e  
D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s  on  s e v e r a l  o t h e r  D e a d h o r s e  l e a s e  t r a c t  
p r o b l e m s ,  i n v o l v i n g  o i l  a nd  h a z a r d o u s  s u b s t a n c e  c o n t a m i n a t i o n .  I n  a d d i t i o n  
t o  t h e  F o rw a r d  A l a s k a  t r a c t ,  t h e r e  a r e  p r o b l e m s  w i t h  t h e  C h i l d s  T r a c t  
( T r a c t  5 4 ,  w o r k  m anagem en t  # 6 6 5 - 8 9 - 0 0 2 1 )  and  t h e  Newco T r a c t  ( T r a c t  5 7 ,  
w o r k  m anag em en t  # 6 6 5 - 8 9 - 0 1 0 4 ) .
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S t a t e  v. B l o c k : A c t i o n  i n  f e d e r a l  d i s t r i c t  c o u r t  a g a i n s t  U . S .
F o r e s t  S e r v i c e  s e e k i n g  c l e a n u p  o f  an  o i l  s p i l l  f r o m  f o r m e r  
c a n n e r y  s i t e  on E v a n s  I s l a n d  i n  C hen eg a  B a y .
State v. T e s o r o  A l a s k a  Petroleum, et al. ; A c t i o n  i n  s t a t e  
s u p e r i o r  c o u r t  F o r  c l e a n u p , p e n a l t i e s  a n d  damages  f r o m  u n d e r ­
g r o u n d  o i l  s p i l l  a t  g a s o l i n e  s t a t i o n  i n  P e t e r s  C r e e k .
S t a t e  v .  B r e e d e n : A c t i o n  i n  s u p e r i o r  c o u r t  f o r  damages  ( w i l l  be
f o l l o w e d  By a c t i o n  f o r  c l e a n u p  a n d  p e n a l t i e s )  f o r  g a s o l i n e  
c o n t a m i n a t i o n  o f  w a t e r  w e l l  a t  I n d e p e n d e n c e  M in e  V i s i t o r ' s  C e n t e r  
a t  H a t c h e r  P a r s .
State v. A o y a g i  M a r a : I n v e s t i g a t i o n  p r o c e e d i n g  an d  C o m p l a i n t  t o
be  f i l e d  f o r  carnages and  p e n a l t i e s  f o r  m a r i n e  s p i l l  f r o m  g r o u n d e d  
v e s s e l  a t  L o s t  H a r b o r  n e a r  D u t c h  H a r b o r .
S t a t e  v. M / T  T h o m p s o n  P a s s : I n v e s t i g a t i o n  p r o c e e d i n g  and  Com-
p l a i n t  t o  b e  f i l e d  f o r  damages  an d  p e n a l t i e s  f o r  o i l  s p i l l  f r o m  
t a n k e r  w h i l e  l o a d i n g  a t  T r a n s - A l a s k a  P i p e l i n e  S y s t e m  (TAPS )  
t e r m i n a l  i n  V a l d e z .
S tate v. C h i l  Bo S a n ; I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m p l a i n t  f o r  
d am ages  ar id  p e n a l t i e s  t o  be f i l e d  f o r  m a r i n e  s p i l l  f r o m  g r o u n d e d  
v e s s e l  n e a r  S p r a y  C a p e ,  U n a l a s k a  I s l a n d .
A M O C O  ( N i k i s k i ) ; D i s p o s a l  o f  p e t r o l e u m  w a s t e  p r o d u c t s  and 
d r i l l i n g  muds t o  u n l i n e d  p i t s .  C o m p l i a n c e  O r d e r  b e i n g  n e g o t i a t e d  
f o r  c l e a n u p  an d  g r o u n d w a t e r  a s s e s s m e n t .
T e x a c o  S t a t i o n  (Anchor P o i n t ) : E x t e n s i v e  g r o u n d w a t e r  c o n t a m i n a ­
t i o n  h a s  f o r c e d  some r e s i d e n t s  t o  s e e k  a l t e r n a t e  w ^ t e r  s u p p l y .  
C o n t a m i n a t i o n  r e s u l t e d  f r o m  l e a k i n g  f u e l  d e l i v e r y  s y s t e m ;  a l s o ,  
p o s s i b l e  s u r f a c e  s p i l l .  C o s t  o f  c l e a n u p  may e x c e e d  $ 5 0 0 , 0 0 0 . 0 0 .  
I n v e s t i g a t i o n  p r o c e e d i n g .
C o a s t a l  D r i l l i n g  ( S o l d o t n a ) ; U n p e r m i t t e d  dump ing  s i c e  f o r  d r i l l  
m uds ,  s o l v e n t s " ,  o i l s ,  e q u i p m e n t ,  e t c .  I n v e s t i g a t i o n  p r o c e e d i n g .
R i d g e w a y  S e r v i c e  S t a t i o n  ( K e n a i ) : L e a k i n g  f u e l  d e l i v e r y  s y s t e m  
p o l l u t e d  g r o u n d w a t e r ,  w e l l s ,  i n  r e s i d e n t i a l  s u b d i v i s i o n .  S e v e r a l  
r e s i d e n t s  p u t  i n  new w e l l s .  C o m p l i a n c e  O r d e r  b e i n g  n e g o t i a t e d  
f o r  c l e a n u p .
T e s o r o  R e f i n e r y  ( N i k i s k i ) ; T e s o r o  e s t i m a t e s  t h e y  h a v e  s p i l l e d  
a r i d / o r  l e a k e d  4 0 0 , 0 0 0  t o ” 7 5 0 , 0 0 0  g a l l o n s  o f  p e t r o l e u m  p r o d u c t
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T e s o r o  R e f i n e r y  H a z a r d o u s  W a s t e  ( N i k i s k i ) : H a z a r d o u s  w a s t e
d e p o s i t e d  f r i  u n l i n e d  p i t s  a t  r e f i n e r y  i n  1 9 7 0 '  s and  p o s s i b l y  
e a r l y  1 9 8 0 ' s .  W a s t e  h a s  l e a c h e d  i n t o  t h e  g r o u n d w a t e r .  T e s o r o  
h a s  a p p l i e d  t o  EPA f o r  p e r m i t  t o  l e a v e  t h e  w a s t e  i n  t h e  g r o u n d .  
T e s o r o  r e q u i r e d  t o  d o  g r o u n d w a t e r  m o n i t o r i n g ,  p o s s i b l y  g r o u n d w a ­
t e r  r e m e d i a t i o n .
U n i o n  C h e m i c a l  F e r t i l i z e r  P l a n t ; S o i l  a nd  p e r h a p s  g r o u n d w a t e r  a t  
p l a n t  c o n t a m i n a t e d  w i t h  am m on ia .  UNOCAL h a s  a g r e e d  t o  d e t e r m i n e  
e x t e n t  o f  c o n t a m i n a t i o n .
N o r g e t o w n  D r y  C l e a n e r s  ( A n c h o r a g e ) : S u b s t a n t i a l  s o l v e n t  d i s ­
c h a r g e  i n t o  s e w e r  l i n e  r e s u l t i n g  i n  m a j o r  g r o u n d w a t e r  c o n t a m i n a ­
t i o n .  I n v e s t i g a t i o n  p r o c e e d i n g  and  C o m p l a i n t  t o  be  f i l e d .
M c G a h a n  S u b d i v i a i o n  ( K e n a i ) : T e t r a c h l o r o e t h y l e n e  c o n t a m i n a t i o n
i n  p u b l i c  w a t e r  s y s t e m .  I n v e s t i g a t i o n  p r o c e e d i n g .
A l y e s k a  B a s i n  S u b d i v i s i o n : T e t r a c h o r o e t h y l e n e  c o n t a m i n a t i o n  o f
p u b l i c  w a t e r  s y s t e m .  C o m p l a i n t  t o  be  f i l e d .
M & M E n t e r p r i s e s  ( A n c h o r a g e ) : C o m p l i a n c e  O r d e r  u n d e r  n e g o t i a t i o n
f o r  PCB and  l e a d  c o n t a m i n a t i o n .
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i n t o  t h e  s o i l  and w a t e r  a r o u n d  t h e  r e f i n e r y .  The  c o n t a m i n a t i o n  
h a s  m i g r a t e d  o n t o  n e i g h b o r i n g  p r o p e r t y ,  p o l l u t i n g  n e i g h b o r i n g  
w e l l s .  C l e a n u p  i s  u n d e rw a y j  w i l l  be  o n g o i n g  f o r  y e a r s  t o  come .
U n i o n  O i l  v ,  S t a t e  - -  DEC d e n i e d  U n i o n ' s  p e r m i t  a p p l i c a t i o n  f o r  
s i x  u n l i n e d  p i t s  t o r  d i s p o s a l  o f  d r i l l  m uds .  D EC ' s  d e c i s i o n  was 
u p h e l d  by a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r .  DEC t o  u n d e r t a k e  
e n f o r c e m e n t  f o r  p r o p e r  d i s p o s a l  o r  t h e  p i t  c o n t e n t s .
S t a t e  v .  U n i o n  O i l  - -  L i t i g a t i o n  o v e r  a  s e v e n t h  u n p e r m i t t e d ,  
u n i  {"he d d r i l l  mud d i s p o s a l  s i t e .  S u b s t a n t i a l  s i t e  t e s t i n g  
unde rw  l y .
S t a t e  v .  A l l  A l a s k a  - -  I n v e s t i g a t i o n  p r o c e e d i n g  and  C o m p l a i n t  t o  
F e  f i l e d  F o r  damages  a n d  p e n a l t i e s  f r o m  o i l  s p i l l  f r o m  f i s h  
p r o c e s s i n g  v e s s e l  a t  S t .  P a u l  I s l a n d .
S t a t e  v .  G l a c i e r  B a y  - -  C o m p l a i n t  f o r  d amages  an d  p e n a l t i e s  t o  be  
f i l e d  f o r  m a r i n e  o i l  s p i l l  f r o m  t a n k e r  i n  K e n a i .
S t a t e  v .  M/V S w a l l o w  - -  I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m p l a i n t  
T o r  damages  and  p e n a l t i e s  t o  be  f i l e d  f o r  m a r i n e  s p i l l  f r o m  
g r o u n d e d  v e s s e l  n e a r  D u t c h  H a r b o r .
S t a t e  v .  C ove  L e a d e r  - -  I n v e s t i g a t i o n  p r o c e e d i n g  and  c o m p l a i n t  
T o r  damages and  p e n a l t i e s  t o  be f i l e d  f o r  m a r i n e  t p i l l  f r o m  
t a n k e r  i n  V a l d e z .
U n o c a l  S e r v i c e  S t a t i o n s  ( A n c h o r a g e )  - -  T h r e e  s i t e s  a r e  b e i n g  
i n v e s t i g a t e d  f o r  o i l  c o n t a m i n a t i o n  f r o m  l e a k i n g  u n d e r g r o u n d  
s t o r a g e  t a n k s .  C o m p l i a n c e  o r d e r s  u n d e r  n e g o t i a t i o n  f o r  e a c h  
s i t e .
K im ' s  S e r v i c e  S t a t i o n  ( A n c h o r a g e )  - -  O i l  c o n t a m i n a t i o n  f r o m  
l e a k i n g  u n d e r g r o u n d  s t o r a g e  t a n k s .
T o p p e r ' s  S e r v i c e  S t a t i o n s  ( A n c h o r a g e )  - -  F o u r  s i t e s  a r e  b e i n g  
i n v e s t i g a t e d  T o r  o i l  c o n t a m i n a t i o n  f r o m  l e a k i n g  u n d e r g r o u n d  
s t o r a g e  t a n k s .  C o m p l i a n c e  o r d e r s  u n d e r  n e g o t i a t i o n  f o r  e a c h  
s i t e .
C h e v r o n  S e r v i c e  S t a t i o n  ( A n c h o r a g e )  - -  O i l  c o n t a m i n a t i o n  f r o m  
l e a k i n g  u n d e r g r o u n d  s t o r a g e  t a n k s . C o m p l i a n c e  o r d e r s  u n d e r  
n e g o t i a t i o n .

7 - E l e v e n  S e r v i c e  S t a t i o n  ( E a g l e  R i v e r )  - -  O i l  c o n t a m i n a t i o n  f r o m  
l e a k i n g  u n d e r g r o u n d  s t o r a g e  t a n k s .  C o m p l i a n c e  o r d e r  s i g n e d  and  
c l e a n  up p r o c e e d i n g .



Amoco P l a t f o r m  Anna - -  I n v e s t i g a t i o n  p r o c e e d i n g  and  C o m p l a i n t  f o r  
damages and p e n a l t i e s  t o  be f i l e d  f o r  m a r i n e  s p i l l  f r o m  o f f  s h o r e  
d r i l l i n g  p a d .
U n i o n  O i l  G r a v e l  P i t  ( K e n a i )  - -  D i s c h a r g e  o f  c o n d e n s a t e  and o t h e r  
o i l  w a s t e .  C o m p l i a n c e  o r d e r  u n d e r  n e g o t a t i o n .
F t .  R i c h a r d s o n  - -  I n v e s t i g a t i o n  p r o c e e d i n g  on  l e a k i n g  u n d e r g r o u n d  
s t o r a g e  t ^ n k s .
S t e r l i n g  C h e v r o n  S t a t i o n  - -  l e a k i n g  u n d e r g r o u n d  s t o r a g e  t a n k .  
C r i m i n a l  c o m p l a i n t  f i l e d " "  C o m p l a i n t  t o  be  f i l e d  f o r  c l e a n u p  and  
c i v i l  p e n a l t i e s .
C h e v r o n  B u l k  P l a n t  ( V a l d e z )  - -  S o i l  a n d  g r o u n d w a t e r  c o n t a m i n a t i o n  
f r o m  r e f i n e d  p e t r o l e u m  p r o d u c t s .  I n v e s t i g a t i o n  p r o c e e d i n g .
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Amoco P l a t f o r m  Ann a  - -  I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m p l a i n t  f o r  
damages and p e n a l t i e s  t o  be f i l e d  f o r  m a r i n e  s p i l l  f r o m  o f f  s h o r e  
d r i l l i n g  p a d .
U n i o n  O i l  G r a v e l  P i t  ( K e n a i )  - -  D i s c h a r g e  o f  c o n d e n s a t e  and o t h e r  
o i l  w a s t e .  C o m p l i a n c e  o r d e r  u n d e r  n e g o t a t i o n .
F t .  R i c h a r d s o n  - -  I n v e s t i g a t i o n  p r o c e e d i n g  on  l e a k i n g  u n d e r g r o u n d  
s t o r a g e  t a n k s .
S t e r l i n g  C h e v r o n  S t a t i o n  - -  L e a k i n g  u n d e r g r o u n d  s t o r a g e  t a n k .  
C r i m i n a l  c o m p l a i n t  f i l e d ' . "  C o m p l a i n t  t o  be  f i l e d  f o r  c l e a n u p  and 
c i v i l  p e n a l t i e s .
C h e v r o n  B u l k  P l a n t  ( V a l d e z )  - -  S o i l  and  g r o u n d w a t e r  c o n t a m i n a t i o n  
f r o m  r e f i n e d  p e t r o l e u m  p r o d u c t s .  I n v e s t i g a t i o n  p r o c e e d i n g .
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Glossary
T h e  fo l low in g  statutes and  adm in is t ra t iv e  des igna t ions  a re  used th r o u g h o u t  this a rt ic le :
A T S D R :  Agency  l o r  T o x ic  Substances and  D isease R eg is t ry , pa rt o f  the Pub lic  H ea lth  Se rv ice ’ s C en te r  fo r  

D isease C o n t r o l  in A t la n t a ,  G eo rg ia  (assigned hea lth  e f fe c ts  rc spons ib l i t ie s  unde r  C E R C L A  § 104 ( i ) )  
C E R C L A :  C om p reh en s iv e  E n v i r o nm en ta l  R espon se , C om p e n s a t i o n ,  a n d  L iab i l i ty  Act ( law  c rea t ing 

the S u p e r fu n d )
E P A :  E n v i r o nm en ta l  P ro te c t i on  Agency 
FV V PC A : F ed e ra l W a te r  P o l lu t i o n  C o n t r o l  Act 
G A O :  G en e ra l  A ccoun t ing  O'T ice
H R S :  H a z a rd  ran k in g  system ( E P A ’ s system f o r  rank in g  the p r io r i t y  o f  c le anup  sites)
N P A R :  N on b in d in g  p re l im in a ry  a l lo c a t io n  o f  re spons ib i l i ty  (p re p a re d  by  E P A  as an a id  to sett lement 

u nd e r  C E R C L A  §122 )
N C P :  N a t io n a l  con t ingency  p la n  (o p e ra t in g  ru les f o r  S u p e r fu n d  c le anup s  p rom u lg a ted  by E P A  under 

C E R C L A  § 1 0 5 (a ) ( 8 ) (B ) )
N P L :  N a t io n a l  p r io r i t ie s  list (sites most in need o f  c le anup , p rom u lg a te d  by E P A  unde r 

C E R C L A  § 1 0 5 (a ) (8 ) )
O S H A :  O ccup a t io n a l S a fe ty  and  H ea l th  A dm in is t ra t io n
P R P :  P o te n t ia l ly  respons ib le  pa r ty  (w h o  m ay  be he ld  l iab le  f o r  c le a n u p  costs )
R C R A :  R e sou rc e  C o n s e rv a t io n  and R e c o v e ry  Act
R I / F S :  R em ed ia l  in ve s t ig a t ion / fe a s ib i l i t y  s tudy  (s tudy  o f  c le anup  need and  des irab le  rem edy  at 

c le anup  site)
R O D :  R e c o rd  o f  dec is ion ( E P A  adm in is t ra t iv e  reco rd  o f  se lec t ion  o f  rem ed ia l ac t ion  to  be taken  at 

c le anup  site)
S A R A :  S u p e r fu n d  A m endm en ts  and R e a u th o r i z a t io n  Act o f  1986 
S D W A :  S a fe  D r in k in g  W a te r  Act 
T S C A :  T o x ic  Substances C o n t r o l  Act

T h e  fo l low in g  leg is la tive d ocum en ts  a rc  a ls o  re fe r red  to th ro u g h o u t  the art ic le  sect ions:
Sena te  E n v i ro nm en t  C om m it t e e  R e p o r t :  S e n a t e  C o m m it t e e  on  E n v ir o n m e n t  a n d  P u b l ic  W o r k s , 

S u p e r f u n d  I m p r o v e m e n t  A c t  of  1 985 , S . R e p . N o . 11, 9 9 th  C o n g . ,  1st Sess. ( 1 9 8 5 ) .
S ena te  F inance C om m it te e  R e p o r t :  S e n a t e  C o m m itte e  o n  F in a n c e , S u p e r f u n d  R e v e n u e  A c t  o f  1985,

S . R e p . N o . 7 3 ,  99 th  C o n g . ,  1st Sess. (1 9 8 5 ) .
H o u s e  C om m e rc e  C om m it te e  R e p o r t :  H o u s e  C o m m itte e  o n  E n e r g y  a n d  C o m m e r c e , S u p e r f u n d  

A m e n d m e n t s  o f  1985 , H .R .  R e p . N o . 2 5 3 ,  pt. 1, 99 th  C o n g . ,  1st Sess. (1 9 8 5 ) .
H o u s e  W a y s  and  M ean s  C om m it te e  R e p o r t :  H o u se  C o m m it t e e  o n  W a ys  a n d  M e a n s , S u p e r f u n d  

A m e n d m e n t s  o f  1985, H . R .  R e p . N o . 2 5 3 ,  pt. 2 , 9 9 th  C o n g . ,  1st Sess. (1 9 8 5 ) .
H o u s e  Ju d ic ia ry  C om m it te e  R e p o r t :  H o u s e  C o m m it t e e  on  t h e  J u d i c i a r y , S u p e r f u n d  A m e n d m e n t s  of  

1985 , H .R .  R e p . N o . 2 5 3 ,  p t . 3 , 99 th  C o n g . ,  1st Sess. (1 9 8 5 ) .
H o u s e  M e rch an t  M a r in e  C om m it te e  R e p o r t :  H o u s e  C om m it t e e  o n  M e r c h a n t  M a r i n e  a n d  F i s h e r ie s ,  
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S u p e r f u n d  A m e n d m e n t s  o f  1985, H .R .  R e p . N o . 2 5 3 ,  pt. 5, 9 9 th  C o n g . ,  1st Sess. (1 9 8 5 ) .
C on fe re n c e  C om m it te e  R e p o r t :  C o m m it t e e  o f  C o n f e r e n c e , S u p e r f u n d  A m e n d m e n t s  a n d  
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Introduction

W hile there are undoubtedly fascinating stories of 
the dynamics that shaped the Superfund Amend­
ments and Reauthorization Act of 1986 (SARA) waiting 
to be written, interpretation of SARA as a statute must 

be governed by its language, by relevant legislative history 
in the committee reports, and to some extent by the 
legislative debates. The volume of this material is daunting.

It is the goal of this annotated legislative history to pro­
duce a comprehensive guide to understanding the develop­
ment of the new law and interpreting the significance of 
its provisions. The first basic tool to understanding is the 
composite text of the Comprehensive Environmental 
Response, Compensation, and LiatrMity Act (CERCLA) 
as amended,' which includes both the new language ac­
complished by the SARA amendments and the text of 
deleted CERCLA provisions. This annotated text of 
CERCLA is cross-referenced both to SARA and to detailed 
comments on over 40 topics. The reader will next find three 
sections (i) summarizing the principal new features that will 
affect the Superfund practitioner;2 (ii) setting out the steps 
in the enactment of SARA that are important to understan­
ding its legislative history;1 and (iii) offering tentative con­
clusions as to what are the main changes wrought by 
SARA.* The guide then provides separate detailed discus­
sions for more than 40 of the principal topics dealt with 
in SARA.' For each topic, there is a developmental history, 
relating the topic to existing CERCLA provisions, outlin­
ing the role of the Administration and the seven congres­
sional committees involved in the reenactment process, and 
listing all the relevant legislative history sources.

Note on Superfund Terminology

CERCLA creates a revolving fund (Superfund or Fund) 
which can be tapped by the Environmental Protection 
Agency (EPA), state, and local governments to clean up 
hazardous waste sites which have been listed by EPA on 
the National Priorities List (NPL). Sites are listed on the 
NPL if  the risk they present is high enough on EPA’s 
Hazard Ranking System (HRS). Cleanup of sites must be 
consistent with EPA’s National Contingency Plan (NCP).

Timothy B. Atkcson and Seth Goldberg are partners in Steptoe & Johnson, 
Washington, D .C .; Frederick E . E llrod H I is an associate at Steptoe & 
Johnson. Sandra L. Connors is a legal intern with the Environmental 
Law Institute and a third-year student at George Washington University 
School o f  Law. Mr. Atkeson was General Counsel o f  the Council on En­
vironmental Quality in the Executive O ffice o f  the President, 1970-1973, 
and General Counsel to the O ffice o f Technology Assessment, U .S . Con­
gress, 1974.

1. E LR  S t a t .  44005. E L R ’s text o f  CERCLA  as amended does not 
include certain sections o f  SARA that do not actually amend 
CERCLA . although some o f  these sections appear in the annotated 
guide. These sections are §205 (cleanup o f petroleum from  leaking 
underground storage tanks); §211 (Defense Environmental Restora­
tion Program ); §§300-330 (Emergency Planning and Community 
Right-to-Knoss Act o f 1986); and §§501-531 (Superfund Revenue 
Act o f  1986, amending the Internal Revenue Code). See SARA . P u b .  

L. No. 99-499. 100 Slat. 1613 (1986).
2. See in fra  text at notes S-50.
3. See in fra  text at notes 51-100.
4 See in fra  (ext at notes 101 168.
5. See infra text beginning at 16 EI.R 10377 This annotated guide does

not discuss certain sections o f  SARA that are tree-standing provi­
sions o f law or that amend statutes other than C ERC LA . although
these sections appear in the composite amended text. See SAR A 
§§128(0, (el, tg), ( I ) .  E l R Stat. 4404b.

Generators and transporters of hazardous substances, 
as well as past and present owners and operators of hazard­
ous waste sites, are made strictly, jointly and severally liable 
for the costs o f cleanup of that waste by CERCLA §107. 
They are referred to as “potentially responsible parries” 
(PRPs) for what are called “§107 response costs.” Where 
PRPs can be identified, they can be ordered to perform 
cleanups under §106 enforcement actions, can be sued for 
§107 response costs after the federal or state government 
has performed a cleanup, or can enter into voluntary settle­
ments with the government concerning their liability for 
cleanup costs. The existence of Superfund enables the gov­
ernment to go ahead with cleanups where PRFs are not 
willing to undertake the work, are not available, or are in­
solvent. In theory, Superfund is replenished by PRP recov­
eries although these recoveries have amounted to very 
little.6

For the PRP, the most critical factors in the program 
are the standards governing cleanups. EPA has con­
siderable latitude about initial response actions (removals) 
to clean the surface and stabilize a site. Thereafter, either 
the government or the PRPs obtain a remedial investiga­
tion/feasibility study (RI/FS) to analyze the problem and 
alternative remedial actions. EPA documents its selection 
of remedy in what is known as a record of decision (ROD).

Glossary

A glossary has been provided to assist the reader in inter­
preting the numerous abbreviations, acronyms, and stan­
dardized citations that appear in this annotated legislative 
history.’

SARA: A New Ball Game for the Superfund 
Practitioner

SARA is the first major overhaul of CERCLA’ since that 
statute was enacted in 1980. This section attempts to sum­
marize the main new developments SARA is likely to bring 
about in Superfund practice and to alert the practitioner 
to these changes. Its message is that SARA creates strong 
new incentives for private parties to begin active participa­
tion in the site assessment and negotiation process as ear­
ly as possible. The new cleanup standards, settlement and 
enforcement provisions, and the much larger fund provide 
EPA with additional tools and greater leverage to achieve 
its goals. Only if PRPs position themselves to have an early 
impact on remedy selection can they minimize the ultimate 
remediation cost.

Implications of New Cleanup Standards

The experience of PRPs under'CERCLA has increasingly 
indicated that it is in their interest to become involved in 
site assessment early and to participate in the RI/FS pro-

6 .  O m c E  o f  I n s p e c t o r  G e n e r a l ,  E N v t R o s . x t i . s T A i  P r o t e c t i o n  A o f . n -  

CY , CONSO IIOATED  REPORT ON EPA ’S COST RECOVERY ACTIONS  
A g a i n s t  P o t e n t i a l l y  R e s p o n s i b l e  P a r t i e s  (I98h ). As o f Sept. 30. 
1985, E PA  had obligated SI .3 billion Irom  the Fund. During the 
same period it had negotiated 84 .os! r.-Losers eases sslueh resulted 
in only a S14 m illion reimbursement 10 the Fund, or a co,t recovery 
ratio o f  a little oxer I percent, t i l at 2

7. See tnpra p. 10362
8. 42 L S .C . §§9601 -9615, 42 L S.C §9621 E l R S tat 44005
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«cess in order lo exert some measure of influence over llie 
remedy. The new SARA clcnmi|> sluminiris provide even 
greater incentives in llu's direction. These standards are like­
ly to be more onerous than they look .' Although it has 
been EPA’s policy for some lime lo call lor application 
o f federal environmental standards dial were legally "ap­
plicable or relevant and appiopiia ie ."" ' in practice there 
lias been room for discussion. The sialnlory cleanup slan- 
dards in SA RA  compel i ' I ’A lo  apply I lie "legally ap­
plicable or relevant and ap/vropi iaie" cleanup standard and 
will make cleanups more difficult for at least lour reasons.

□ Deta iled  F ede ra l S tandards. Manv more detailed 
federal standards, parliculaily the recommended maximum 
contaminant levels (RMCLs) living developed under the 
Safe Drinking Water Act (SDWA)” (now designated under 
the 1980 amendments to the SDWA as "maximum con­
taminant level goals”)1-’ and die wuici qualify criteria 
established under the Federal Water Pollution Control Act 
(FWPC’A ) ,11 will now be applicable lo the cleanup pro­
cess." These stringent numerical siamlaids will apply under 
SARA’s general cleanup standard ami could result in 
groundwater cleanups having lo meet RMC I s dial are 100 
times purer than the requirements foi lap water. In addi­
tion, other new federal standards will make SARA cleanup 
increasingly more costly, l or example. IT A  will he phas­
ing in the.land ban restrictions required by the 1984 amend­
ments to the Resource Conservation and Recovery Act 
(RCRA) over the next several years,1' in part in response 
to the charge made during SARA enactment that it was 
creating new Superfund sites with the laud disposal of 
wastes from the Superfund cleanups.’" flic periodic is­
suance of new regulations implement ini’, die 1984 RCRA 
amendments is also likely lo have a hca» y impact on future 

remedial action under CERCLA.

9. SARA §121 (n) adds a new §121 in Cl RCI X u-quiiiug L-PA in adhere to stringent requirements lawn nig pcimauciii on-site treat­
ment as the remedy tor all sites. S.AK X §121, t I Kt T A §121. 42 
U.S.C. §9621, ELR St a t .  44054. Undo Cl RCI A §121(14, EPA 
is required to conduct an assessment o f I'einum'nt solutions and 
alternative trcainient technologies at each m i l .  I lie agency iun»t select 
a remedy that piolecls hiiiu.iu health and iheooiionimni, and that employs permanent solutions, allot native iicuinu'iii technologies, 
or resource recovery technologies lo the niasumnii I'vteni piaetieahte. 
Id. See generally infra test at I.E. (annotated seeiinn on eleanup 
standards).

10. Memorandum from J. Winston Porter. Assistant Xdniinistrnior lor 
Solid Waste and Emergency Response. I P X. to Regional Adminis­
trators. Regions MX, Re: Ct RCI A Comi'liauee With Other Envi­
ronmental Statutes (Oct. 2. 1985). PI R A i w i i n .  M\u r i m s  30066.

11. 42 U.S.C. §§30t)l-.1(X)j-ll. PI R St A t .  41101
12. SDWA 51412(a)(2). 42 U.S.C. SJlKlg Halt-'i, I I R Si w. 41102.
13. FXX PCX §304(a), 33 U.S.C. §1A 14(a). PI K Si w. 42126.
14. SARA 5121(a). CERCI.A § 121 (slit 2 It X), 43 I SC §»(,2ltd)(2lt V). 

ELR Stat. 44054.

h e e o m e  a v a i l a b l e ,  l a n d  d i > i ' o s . i l  k m *  » • ! '  .

R e g .  41 i s - 2  ( | V . s 7 4 .

1 6  S e n a t o r  X l o y i l i l i a t l  I t )  N  X >, J u n n r V •••’ . u ' N X S  X

n o t e d  " . i  p a t t e r n  o l  s i m p l v  d i • • • • i m  » p  < •’ ’  • ' • ’ ’.........- t

p l . i m n t e  i t  i n  u t i o i h e i  " I ' I t  o s , .  K n  v .  . " i  . 
p i s ; i

□ Applicability o f State Standards. The new SARA §,121 
requires that more stringent state standards be applied to 
CERCLA cleanups.1’ Standards in a number of states" 
may make Superfund cleanups even more costly than if 
only federal standards were applied.

n  Health Assessments. The requirement that the Agency 
for Toxic Substances and Disease Registry (ATSDR) per­
form a health assessment on every site on the NPL, with 
I lie goal of completing the health assessment before the 
RI/FS,10 will put a red flag on evc^y trace o f toxicity at 
sites and will tend to alarm the surrounding community 
if anything (real, suspected, or possible) is identified as a 
potential health concern. This, in turn, w ill have a power­
ful effect on community comment on both the RI/FS and 
proposed remedial dec is io n .It  also may trigger a citizen 
suit challenging the remedy selected in any ROD or con­
sent decree.-’1

□ Permanent Cleanups. The emphasis in SARA §12! on 
permanent cleanups is new and based on very little 
engineering experience.1* With EPA , the community, and 
the states expecting permanent solutions, PRPs will be 
pushed hard in this direction. Cleanup engineering firms 
will see much new business and stand ready to enter un­
charted seas for handsome fees.

Because SARA's cleanup standards will make Superfund 
cleanups much more expensive, they place a premium on 
PRP participation. To the extent private parties can per­
form the RI/FS and otherwise run the site cleanup, they 
can save money over what it would cost if  EPA uses the 
Fund to do the job . Early and continuous participation

17. SARA  §§12I(a), CERCLA  §12l(c)'anti ( 0 .  42 U .S .C . §§962!<e)and 
(D . ELR S t a t .  44056.

IS. Fo r example, Proposition 65, known ns the Toxic Initiative and ap­
proved by the the voters in Califo rn ia this November, provides in 
effect that industry shall not release any toxic pollutant in any detec­
table amount. A New Jersey statute requires cleanup o f  an industrial 
site whenever it is closed or ownership is transferred . New Jersey 
Environmental Cleanup Responsibility Act, N .J . S t a t .  A n n .  

§13:1 K-6 et seq.
SARA §121 also provides for greater state p a r t i c i p a t i o n  in develop­
ment and selection o f  remedial actions. E PA  must issue regulations 
ptov iding states an opportunity to object to any proposed remedial 
action that the state believes docs not con fo rm  to applicable federal 
o r state standards. SAF.A §121, C E R C LA  §121, 42 U .S .C . §9621, 
E LR  Sta t. 44054.
SARA  §110(4) requires t h e  ATSDR to p e r f o r m  a h e a l t h  a s s e s s m e n t  

o n  e a c h  s i t e  o n  t h e  N PL , w i t h  p r i o r i t y  g i v e n  t o  s i t e s  w h e r e  t h e r e  

i s  d o c u m e n t e d  e v i d e n c e  o f  a  r e l e a s e  w i t h  p o t e n t i a l  r i s k  t o  h u m a n  

h e a l t h .  SARA  § 1 1 0 ( 4 ) ,  CERCLA  § l 0 4 ( i ) ( 6 ) .  4 2  U .S .C . § 9 6 0 4 ( 4 ( 6 ) .  

E LR  S t a t .  4 4 0 1 8 .  See generally in fra  t e x t  a t  I . E .  ( a n n o t a t e d  sec­
t i o n  o n  h e a l t h - r e l a t e d  a u t h o r i t i e s ) .

SARA  §117 requires public participation in the development or 
remedial action'. EPA  is required 10 issue regulations provid ing , 
at a minimum, notice and an opportunity n> comment or. the p r" - 
poseil remedial action plan. SARA § 1 17, C E K ( LA § 1 1 7 .  42 L .S  ( 
§9617. ELR  S ta t . 44045. See generally tn jra  text at I. J. (annotated 
section on public participation).
SARA adds a new §310 to CERC I.A  authorizing citizens to *ue E P  A 
or anv other person, alleged to be in v io la tion  o f  ( ERC I A o r • : • 
regulations. This section aho allows suits against F P  X lo r tailing 
to pe .lo rm a ity  noiuli-cretioiiacv duty under the Act. See genera!!■ 
in 'ra  icvl at II I (annotated section on .. : i /c n  suits*
'iv . e u.. I32Co .sc . R tu . H960J (Jails ed *. I9S6) i-ta ie iiic ;1 
o! Kcp lleu rs (K-Xlich i discussing the s .u r-U t lavk o ’ re'M ian.
■ c.i ais'u! tcsluioiiieics. even ills' iacx o! - .i..slurdi/cd lesune . 

.'.e:ni’ iis;raiioii pum vo ls >or miJ i icshiiu - . i
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20.
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will allow PRPs if. exert some control over the selection 
of the remedy. This is the best opportunity the new statute 
gives the PRP to work toward greater cost-effectiveness. 
For example, I he,-PRy# *heuld concentrate on what is the 
most cost-effective solution; wha* waivers might he appro­
priate, and whether some alternative technology should be 
considered.

Settlements and  L itigation U nde r SARA

SARA makes it much harder to postpone or challenge hard 
choices about remedial decisions. Under the new SARA 
procedure, EPA builds an administrative record, reaches 
a remedial decision, and then can implement that decision 
itself with ample resources from a replenished Superfund 
under §104” or order the PRP to carry out that remedial 
decision under §106.'’ If EPA elects to do the cleanup 
itself, experience to date suggests it will be much more cost­
ly than if PRPs perform the work.-’'’ Also, SARA’s preen* 
forccmenl review limitations prevent the PRP from bring­
ing any court challenge until the Department of Justice sues 
the PRP under §106 or §107.21 To defend a §107 response 
cost action or a §106 enforcement proceeding, the PRP 
generally will have >o show a busy court that some incred­
ibly technical judgment, copiously documented by EPA, 
was arbitrary and c a p r ic io u s .In  other words. PRPs 
should be warned that litigation to challenge EPA cleanup 
decisions generally will take place years later, a fte r EPA 
has incurred massive expenditures, and will impose upon 
PRPs a very difficult burden to overcome.

The SARA rules on deferral of judicial review provide 
additional incentives for PRPs to fr -ir use of expert
opinions, data submission, and * s early as possi­
ble in the process. PRPs sb' .entrate on shaping
the RI/FS and the admini' 
decision. Once the ROD ; 
to do anything to correcv 
EPA will issue importat 
the administrative reco>
SARA expressly state: *>’ 
vide an adjudicatory hear

Another aspect of payi 
problems to minimize liabil 
vision offering some hope k

.•cord of the remedial 
it is likely to be too late 
costly cleanup decision. 

,::ons on development of 
its RODs.” Significantly, 
.e regulations need not pro- 
fore the ROD is finalized.10 
rly attention to CERCLA 
rises out of the SARA pro- 
,e “ innocent landowner” 11

24. C ERCLA  §104. 42 U .S .C . §9C; I, E LR  S t a t .  4-1011. The n e w  F u n d  

will comnin 58 .5  billion, compared with S I.6 billion Congress 
previously authorized. Conference Committee Report at 318, 320-21.

25. CERCLA  §106,42 U.S.C . §9606, E LR  S t a t .  44023; see SARA §121, 
CERCLA  §121, E LR  S t a t .  44054.

26. See, r.e ., Anderson. S'egotiuiimi and In fo rm a l Agency Action: The 
Case o f  Superfund, 1985 Duke L .J . 261, 301-02 (E PA  assessment 
and cleanup costs average 30 lo  40 percent more than equivalent 
private cleanups).

2 " . SARA §113(e) precludes prcenforcement judicial review o f  any 
response action taken or ordered under §§104 or 106 o f  CERCLA . 
Review generally is available onlv in enforcement actions, and even 
then it iv limited to the administrative record EPA has compiled 
supporting its decision. SARA SI 13(e). C LRC I A §113(h)(1). 42
I.".S t. . *9613(ItH11. LLR  S t a t .  44042. See generally in fra  test at 
U .S . uittiot.ticd section on iudictal tevievv)

2 v  y \K  \  ; I U V l .  t I K ( I X ttll3 t.il. 42 U.S.C § 9 6 l3 lj) . E LR  S u r .  
44042

21* S \K  \  : t M t - l . l  I RCI \  Si I3 lk |. 42 I s c  ;9 6 l 'Ml i. L t R S? m  . 

44(143
VI Id.
• I > \K  \ •> ,i jv s  soiite pr.ue.iion to lamlowuers who purclt.tse pto-

who exercised due diligence in purchasing property later 
found to be contaminated. This provision should guide the 
“due diligence” procedures private parties follow in ac­
quiring property, and also should be considered in connec­
tion with acquisitions or mergers. SARA thus creates addi­
tional reasons to review real property transactions for 
potential CERCLA exposure before proceeding with a 
transaction, whether or not there is any pending EPA study 
or cleanup.

An essential element of organizing early on Superfund 
issues is identifying other PRPs likely to have significant 
involvement at the same site. SARA invites EPA to seek 
voluntary settlements.11 It also encourages private conduct 
of both RI/FS work11 and remedial action.” To facilitate 
settlement, SARA establishes a procedure for EPA to pro­
vide PRPs with information about a site and then allow 
a grace period for negotiations.1' It takes time to educate 
(lie parties to cooperate on such problems, and practi­
tioners should consider ways of accelerating and facilitating 
the distribution of the information that SARA authorizes 
EPA to acquire and share with PRPs. Private suits for 
response costs among PRPs under §107 are becoming more 
numerous, and SARA lays an ample basis for extensive 
litigation about contribution among PRPs16 if they choose 
not to cooperate. The Superfund practitioner should 
educate'not only his own client, but also other PRPs, on 
the merits of cooperation as early as possible.

Once the client, the other PRPs, and EPA or the state 
are on the road to an understanding of the facts through 
the RI/FS, the Superfund practitioner w ill need to explore 
the aids to settlement authorized in SARA. These include 
mixed funding,11 a request to EPA :o give the parties its 
Nonbinding Preliminary Allocation of Responsibility

perty without knowing that hazardous substances were present on  
it. A new definition adding §101 (3 5 )(A ) o f C E R C LA  confirm s that 
a contract fo r sale o f  land o r a deed establishes a contractual re la ­
tionship fo r purposes oi §107 liability. However, landowners who 
acquired properly without knowledge o f  contam ination , and who 
had no reason to know o f  it, may have a defense under this provision.

32. SARA § l22(a). CERCLA  §122,42 U .S .C . §9622. E LR  S t a t .  44053.
33. SARA  § 104(a) provides that private parties may conduct R I/F S *  

provided that EPA  approves tiie work and the private parties agree 
to reimburse EPA  for the cost o f  retaining nn EPA  expert to over 
the study. SARA  § l04 (a ), C LRC LA  §104(a), 42 U .S .C . § 9604m . 
ELR  S t a t .  44011.

34. SARA §122(a) authorizes EPA lo  enter into agreements with private 
parties to perform  remedial work provided the work "  a ;|| be done 
p rope rly ." Voluntary agreements are encouraged " to  expedite e f ­
fective remedial actions and minimize litig a tion ." SA R A  §122(t>;. 
C ERC LA  §122, 42 U .S .C . §9622, E LR  S t a t .  44053.

35. SARA § l22 (a ) provides that EPA may provide PRP* with in fo r ­
mation on other PR I’ v, the volume and nature o f  wa-tes contribu'e-J. 
and a ranking by volume o f  wastes contributed. P R P  - a e  6 n  d . j  ■ - 
front receipt o f  this information to make a propo-at v  EPA  ' • 
voluntarily undertaking nr funding the action under a -• - -M a e r . . -  
mem. EPA cannot commence an K l/ I-S  for 90 days fnC etc not, . . .  
o r  an .k lio n  under §104 tor 120 tlavs. SARA  § I22 i .*i ' LKC i X 
§ 122(e). 42 U .S .C . §9622(e). ELR S t a t .  44059.

36. Contribution actions are expresslv provided lo t bv s \ R  X :] ! " • / -  
SARA §| 13(b), C LRC I A §1 M il) . 42 I ' S.C . '961 V ,  £ t R S r - •  
44041.

3". SARA 4122(a) authorizes EPA to nerve to mixed l uttUrRc -e'tlcm er:- 
wlicie the ngcikv reimburse- PRPs lo r tasks thev b . c.reed 
perlo rm . Inn not istptv lo r . SARA 5 l2 2 i.: l, ( L K ' t \
42 I .S .t 49622IIHI11. t l .R  S t  A t .  44P5.S. li lt -p r .iv  _.
. . I  t o  t . k i h i a i c  s e t t l e m e n t -  w h e r e  s o m e  r e - p o n - -  .  .

u n k n o w n ,  i n s o l v e n t ,  u  : c l u — t o  - e l i t e  < <■ - 1 .
Kepoii .si 2s2.
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(NPAR)t"de minimis settlements with minor parties,” and 
possibly a cGv«naiu-not'to,,TOe-, although S A R A  greatly 
limits E P A’s discretion with respect to the last."

As n reimK'of-SAWW? settlement will usually take the 
form of a consent decree.*' The slate in which the site is 
located and the public will be Invited to comment.” The 
client's attention should be drawn to the fact that SARA 
requires a provision in the decree allowing fines of up to 
$25,000 a day for its violation.41 The statute also provides 
penalties of up to S75,000 per day for (he second and suose- 
quent violations.” These penalties can be significant, par­
ticularly if there is a breakdown of PRP cooperation under 
consent decrees.

The greatly increased role given by SARA to slates and 
the public will be an important new laetor in Superfund 
cases. Not only must EPA be satisfied with the remedy 
selected, but input from these groups must be considered 
as well. And SARA authorizes EPA to provide $50,000 
technical assistance grants from the Fund to community 
groups to aid their scrutiny of cleanup decisions.41 Practi­
tioners also should anticipate increased media attention on 
the cleanup process and take steps lo ensure that media 
relations arc properly addressed.

The previously mentioned SARA requirement for health 
assessments at each site on the NPL1" means that the Super- 
fund practitioner should pay careful attention to this aspect 
of the proceeding. Health concerns are one of the basic 
forces behind enactment of SARA.4’ A health assessment

38. To encourage agreemem on private funding on remedial action after 
completion o f an R I/FS , SARA  122(a) authorizes EPA to prepare 
a N PAR  and provide it to the parties. SARA  § 122(a). CERCLA  
§122 (0 (3 ), 42 U .S .C . §9622(0 (3 ), E LR  Stat. 44060. The NPAR 
is not admissible as evidence in any proceeding and is not subject 
to judicial review. The cost o f  preparing an N PA R  is considered 
a response cost recoverable under §107.

Assistant Attorney General Henry Habiclu, who handles EPA's 
Superfund litigation, stated in a recent talk that "(a llthoueh per­
formance o f  an NPAR is within the Adm inistrator’s discretion, wc 
evpect that such allocations will be prepared fo r a significant p ro­
portion o f  sites on the N PL , assuming that the parlies want such 
an allocation ." T. Henry Habiclu II, Superfund Enforcement After 
Reattthori/alion: How  Much W ill the Process Change? (Oct. 23 ,  

. 1986) (speech given at ALI-A13A Conference on Hazardous Wastes, 
Superfund, and Tovie Substances, Washington, D .C .).

39. SARA  authorizes EPA to enter into settlements with parties respon­
sible fo r only a minor portion o f  response costs at a facility, based 
upon volume and toxicity o f  waste contributed. SARA §!22(a), 
C ERC I.A  § 122(g), 42 U .S .C . §9622(g). E LR  S t a t .  4406).

40. SARA  5122(a) authorizes EPA  to enter into covenants not to sue 
with settling par lies'll rider certain, narrowly defined circumstances. 
SARA  5122(a), CERCLA  §122(0, 42 U .S .C . §9622(0 , E l.R  S tat. 
44060 Generally, covenants can only be as effective as the remedy 
completed is permanent.

41. SARA  §!22(a), CERCLA  5122(e). 42 U .S .C . § 9622 (0 , ELR St a i . 
44058. Subject to certain exceptions, SARA  5122(a) requires set­
tlements with respect to remedial action to be in the form  ot con­
sent decrees under CERCLA  §106.

42. SARA  § § IP , 121(a), CERCLA  §5117. 121 (0 , 42 U .S .C . §§9617. 
9621 (f), E l.R  Sr.xT. 4-1045. 44054.

43. SARA  §109. 42 U .S .C  §9609, CERC I.A  §109. E l.R  St xr. 44031.
44. /,/.
45. See SARA S IT . CERCLA  >117, 42 U .S .C . §9617, E l.R  Sr,xr. 

44045.
46. SARA  5110. C E K U .A  §104|ii. 42 U .S .C . §96t)4(i). E l.R  Si.vr.

44017. .SVe a/in (ii/.'rj text accompanying note 2(1.
4*. VtV. (•,«.. S \R  V ; 104(a). (T R U tA  §104(41(11. 42 1 s t .

;96ti4(ai< I ). U! R St x i . 4 4 ti|| I ho section inserts a directive re-
quirtnc •'•a' "the P-e . dent shall give primaiv attemioii t‘ v»e
release- , s n v  • .  Prcstjent Jean - :t:.t\ present .t public health

indicating a hazard is iiicdy lo trigger not only much more 
expensive cleanup but also toxic tort suits by arcu iew*» 
denis.4* Early preparation and participation in this pro­
cess lo the fullest extent possible represent the best ap­
proach to this potential problem.

The overall impact of SARA on the CERCLA process 
has caused EPA staff to project a nine-month increase in 
the time it will take to handle a Superfund cleanup, from 
58 months to 67 months.4’ The RI/FS work plan is sup­
posed to be developed within six months of the commence­
ment of discussions with cooperative PRPs. The Rl/FS 
itself will take another ycar-aiwh-a-half. The health assess­
ment should be available toward the end of the second 
year, as will be a possible NPAR. Public and state com­
ment will occur in the third year, after which the ROD is 
prepared. The remedial design will be available around the 
end of the third year, and consent decrees may be entered 
if there is a settlement. Thereafter, review and contracting 
will occupy most of the fourth year. Remedial action, 
which takes an average of two-and-a-half years, brings 
EPA’s estimate of total time elapsed to over six-and-a-half 
years. ^

This schedule illustrates that SARA has created a 
cleanup process with great potential for inflation of costs. 
New cleanup standards, health assessments, state and 
public participation, and other new requirements of the 
statute all contribute to this potential. The principal 
damage control strategy the statute appears tr< provide 
PRPs is the opportun.ty to participate as early and as ful- ■ 
ly as possible throughout the study and remediation pro­
cess and to actively put forward the most cost-effective 
cleanup strategy. Only in this way can PRPs hope to shape 
the outcome.

The above rather stern warnings about SARA should 
provide some appreciation of the importance of SARA co 
practitioners and clients alike. To fully understand the 
complex new Superfund statute, it is useful not only to  
analyze SARA itself, but also to consider the intent of Con­
gress in enacting the statutory language. The annotated 
legislative history that follows will provide a more in-depch 
understanding about provisions of concern.

SARA: How It Came lo Be

For three years Congress had worked on Superfund 
reauthorization and had finally produced a laboriously 
crafied compromise to be known as “ SA R A .” EPA ha _• 
announced that it had finally exhausted its Superfun- 
resources after several program slowdowns and would now 
have lo shut down the program unless SARA became law 
Congress was making preparations to adjourn within day- 
A veto, based principally on objections to SARA's broau 
$2.5 billion environmental lax on corporations, threatened 
to undo three years of intense congressional effort and i 
leave EPA with hundreds of unfinished cleanups.

48. The tnxu waste cpisoslc at W oburn. Massachusetts. with u> cs;."
-isc p r i v a t e  J u m . t c c  c l a i m s ,  w a s  a s  t m i c l i  a l a e t o r  in e i i i i c i c s > i o - k

l Ii i l l  I- i n  c a b o u t  S  \ R  \  a -  1 o v c  I  a n a l  w . , s  l o  (  t  !< C I A .  Set*  1 : 2  

C u m . .  R l - t  .  S I - . - H 2  Mails c i l ,  O c t .  *. I 9 > 6 l  ( s t a t e m e n t  t i l - S e l l  K . "  

I I Cl ls  l l ' - X I a —  I)

4'». i u tic I lu c re . I hr-.s'.oi. ( h tu c  ot VV aste P -"c r.iitis I n lo i ,c m ;:
!* \ I ' u  Ni-s si.ipw'iiui! I i.ii iicuun i I ' f .  .ra in  Wha! Jo  I* •
• Its !se-'| i l l - ib . ,  I*aiI. .- ' J .  N o , .  ' it 1.1 2*. 19S ( , |  1 - p . c J i  

a '  XI I \ lt  \  I ' . . . a . .  <6 I I  . a r j o w -  W , i - \ s .  S u p v ' t  u l J  u
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Early on (lie alternoon of Friday, October 17.1986, the 
While House Press Secretary, speaking from ( band Forks, 
North Dakota, announced that President Reagan had 
signed the Supcrfuiid rcaulhorization legislation during his 
flight on Air Force One to Grand Forks.'" A brief Presiden­
tial statement was made available, pointim’ out various 
considerations that had enabled the President to overcome 
his earlier objections to “any broad-based tax as a new 
revenue source lor Superfund."’1 Thus, without the usual 
fanfare of a signing ceremony, SARA became law and the 
three-year battle over amendment of CERCLA and replen­
ishment ot Superfund suddenly came to an end, Little more 
than 24 hours later, Congress, which had passed SARA 
by margins ample to overcome any veto am1 which had 
threatened lo stay in session long enough to prevcnl a 
pocket veto of SARA, adjourned.

The tluce-year process leading to SARA's enactment 
began in 1984 in the same politically charged atmosphere 
in which it ended. President Reagan had said in his January 
25, 1984, State of the Union message, “And because the 
Superfund law expires in 1985, I've asked Bill Ruckelshaus 
to develop a proposal for its extension so there’ll be addi­
tional time to complete this important task.'” 1 But the Ad­
ministration look no steps to make any such proposal in
1984." Some members of Congress apparently took the 
view that the reauthorization of Superfund would fare bet­
ter in a Presidential election year and, if opposed by the 
Administration, could become a useful election issue. For 
a variety of reasons, even though EPA did not seek ac­
tion then, both the Senate Environment and Public Works 
Committee and the House Energy and Commerce Com­
mittee initiated reviews of Superfund renewal in 1984. The 
Senate Environment and Publi: Works Committee filed 
a report" but no floor debate occurred in the Senate.

The House was more active than the Senate. The House 
Energy and Commerce Committee filed a report," as did 
the Ways and Means Committee which made a proposal 
on Superfund replenishment.’'’ The House committees suc-

50. Reunun Signs Superfund Hill, Washington Post, October 18, 1986, 
at A t .

51. Superfund Amendments and Remit horizution Act o f  1986, Presi­
dent'- Statement on Signing H .R . 2005 into Law, Oet. 17, 1986, 
22 W e e k l y  C om p .  P rk s .  D o c .  1412 (Oet. 27, 1986) [hereinafter 
President’ s Statement).

52. Pre-idem Reagan's Stale o f  the Union Address, 20 W eekly C om p . 
P r e s .  D o c .  87  (Jan. 3 0 ,  1984) .

53. There were a number o f  provisions in CERCLA  which argued fo r 
making 1985 the time fo r this action. The 1980 CERCLA  legisla­
tion which established a 51.6 billion Superfund fo r hazardous 
substances cleanups authorized appropriations to the Fund over tin* 
following live years, 1981-1985. CERC I.A  §221. 42 U .S .C . §9631. 
E LR  S rv r . 44065. CERC I.A  §303 terminated taxation to finance 
Superfund as o f September 30, I98J or when the Treasury Depart­
ment had collected $1.3 billion, whichever came first. CERCLA  
§301 la ) provided that the President should submit to Congress, 
within lou r years after enactment o f  C LRC I A, a eomptelieit-ive 
ii-pori on implementation o f  the Act. CERC I.A  §3()l(a), 42 U .S .C . 
§965lt.il. E l.R  S u r .  44067. CPA filed this report in December 1984. 
O f f i c e o r  E m i k u e n t y  a n d  R f m f d i m  R e s p o n s e ,  E n v i r o n m e n t a l  

P ko im  i i o n  A g e n c y .  S k i  n o s  3 0 lta lt l )o r  t h e ;  C o m p r e h e n s i v e  F . n -  

v i k o n m i  m  vi . R e s p o n s e ,  C o m p e n s a t i o n ,  a n o  I . l a b i l i t y  Act m  1 9 8 0  

(C ERC I. \  ok S t t l r f l ' M i ) :  A R e p o k i  t o  C o n g r e s s  o n  t h e  Un -
V IKONSIF N T VI I'ROIIMtON Atil V  Cs Ext'IRIFNiT W lH I IMIM.IM, \ -
i i m  '  ' I K K  m > ( 1 9 8 4 )  [ h e r e i n a f t e r  S i x  i i o n  34)1 t a l l  I > R i p o k i I

54. >. p.-. V i  i .? I . 'is-h t one., 2d Sc— 119841.
85 H .R  K’ tp N-i 81)0 , pi !. 9XO- t one.. 2d Se*-. (14s4i.
5(1 H R  * •« N i l  " 8 ) .  I”  2 .  9 v h  I ; ,y , s L .>. C .9 S 4 I

cecdcd in getting iheir Superfund b ill’’ lo the floor on 
August 9-10, 1984." The most holly disputed issue was a 
proposal to enact a federal cause of action for claims for 
injury from hazardous substances." This proposal was nar­
rowly defeated by a vote of 208-200 on August 9. The 
Senate did not respond to the House invitation to also take 
floor action on Superfund extension, and the expectation 
that Superfund might be an election issue in i9H4 fizzled 
out.

In February 1985, the Administration-sponsored pro­
posals for CERCLA amendment were introduced into the 
new Congress as S. 494 and H .R . 1342.60 The Administra­
tion proposed that Superfund replenishment be set at a 
level of $5.3 billion for a five-year period. EPA Adminis­
trator Thomas predicted that by the end of fiscal year 1990 
engineering studies would have been started on 1,500 sites 
and actual construction would be underway or completed 
at more than 900 sites.'" In addition, emergency cleanup 
actions at over 1,700 sites would have been undertaken. 
Nevertheless, Thomas maintained the position that EPA 
could not use more than $5.3 billion for Superfund over 
the next five years.

In all, EPA made presentations to seven congressional 
committees during 1985 on the renewal of the Superfund 
program; all seven committees filed reports.1,1 Senate floor 
debate leading to passage of the Superfund amendments 
occurred on September 17-26, 1985; the House floor debate

57. H .R . 5640. 98 (liC ent!., 2d Sess.. I 3 0 C o n c .  R e c .  H3778 (daily ed. 
May 10. 1984).

58. 130 C o n g .  Rec . H8736-8747, H 879I-8855 (da ilved . Aug. 9. 1984): 
I 3 0 C o n g .  R e c .  H8928-8947, H8992-9027(daily ed. Aug. 10, 1984).

59. 130 C o n g .  R e c .  H8847 (daily cd. Aug. 9 , 1984). Fo r discus-ions 
o f  this dispute, see Cheek, The Proposed Federal Came o f  Action  
is S o  Solution lo  Victims Compensation Problem s, !3 ELR  10296 
(Aug. 1984); Hathaway, Hazardous Substance Vicious Seed  a 
Federal Cause o f  Action, 14 ELR  10294 (Aug. 1984).

60. H .R . 1342, 99th Cong., 1st Sess,. 131 C o n g .  R e c .  H944 (daily ed. 
Feb. 28. 1985); S .  494, 99th Cong., 1st Sess., 13 ’ C o n g .  R e c . S I 8 2 3  
(daily ed. Feb. 22, 1985). An F.PA seetion-by-seetion analysis in­
terpreting these proposals is reprinted in the House Commerce C *i- 
mittee Report on the Superfund Amendments o f 1985. H .R . R e p .  

No. 253, pt. I ,  99th Cong., 1st Sess. 126 (1985).
61. House Commerce Committee Report at 120-124 (statement o f  EPA  

Administrator Lee ,\t. Thomas).
62. Senate Environment Committee Report. S. R e p .  No. 11, 99th C one.. 

1st Sess. (1985); Senate Finance Committee Report, S. R e p .  N o .  
73, 99th Cong., 1st Sess. (1985); House Commerce Committee 
Report, H .R . R e p .  N o .  253, pt. I , 99th C ong ., 1st Sess. (1985 ): 
House Ways and Means Committee Report. H .R . R f : p .  N o .  253 . 
pt. 2, 99th Cong., 1st Sess. (1985); House Judiciary Committee 
Report, H .R . R e p .  N o .  253, pt. 3, 99th Cong., Isi Sess. (1985 ): 
House Merchant Marine Committee Report, H .R . R e p .  N o .  253 . 
pt. 4, 99th Cong., 1st Sess. (1985); House Public W orks Com m it­
tee Report, H .R . R e p .  N o .  253, pt. 5, 99th C ong ., 1st Sess. (1985 ).

E P A ’ s presentations were made at hearings ho lo io  these -even 
committee-. Superfund Improvement Act o f  1985: Hearim>s l i e f  ore 
the Senate Committee on Environment and Public Works, Vv.h 
Cong ., l-t Sess. (1985); Superfund Revenue A d  o f  1985: H ea r,m s  
Before the Senate Committee on Finance, 99th C ong .. 1st Ne-x.
11985); Superfund Amendments o f  I9S5: Hcurintts Before the House 
Committee on Fneryy and Commerce. 99ih Cong .. 1st Sess (I9» 5 i: 
Superfund Amendments o f  1985: Heartmts Before the House C om ­
mittee on Wavs and Means, 99th Cong , 1st Sess. (19851: Super­
fu nd  Reaiitlnirization, Judicial anil l.cttal Issues: Hcuruuts B e fo re  
the House Committee on the Judiciary. 99th I one , l- i Scs- 11 o - v 
Super! und Amendments o f 1985: flcartn-js Before the I louse ( i,m  
ounce on Merchant Marine anti fisheries. 99th t o n e  . l- i -  
il9 .ss): Supcrtmtd \oicnd-ilciits,,f / 985. Hearings Bet, , the I I  > <' 
Ciunitnnee on Public II oks anti Transportation. 9'M. t on .
5c-< ti'> 'c l
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leading 10 passage occurred on December 5, 6, and 10,
1985.'’' Many differences still remained after the filing of 
committee reports and intensive floor debate. The Con­
ference Committee began its task of reconciling these d if­
ferences in February 1986, and a Conference Report on 
the Superfund Amendments and Reauthorization Act of 
1986 was filed October 3, 1986.'■* The Senate passed the 
Conference Report on October 3. 1986,"’ and the House 
followed suit on October 8, 1986." The bill. H .R . 2005, 
was sent to the President and signed on October 17, 1986."'

To understand the issues involved in SARA il is nec­
essary to lune some background on EPA’s implementa­
tion of CERCLA during the previous five years. Although 
Congress’ review of Superfund reauthorization took three 
years and thousands of pages of hearings, there is actual­
ly litH ’’seussion about hew the Superfund program has 
evolved or operates. Late in 1984 EPA filed its report on 
four years of implementation of CERCLA, as required by 
CERCLA §301 (a)/* During the last two years EPA has 
also amended the NCP' " governing Superfund operations 
and added to the NPL’" listing priority sites for cleanup. 
These regulations, together with EPA’s CERCLA §301 (a) 
implementation report,” provide useful detail on EPA's 
present interpret? in  of CERCLA. So does the agency’s 
growing library kODs’; on the remedial action to be 
taken at specific sites. In addition, EPA lias many infor­
mal policy documents on Stipertund implementation such 
as its December 5, 1984 Interim CERCLA Settlement 
Policy” and its memoranda on community relations ac­
tivities at Superfund enforcement sites’4 that give useful 
background on how EPA operates under the Superfund 
program. Since 1981 there have been over 100 judicial deci­
sions interpreting CERCLA which also give perspective on 
key CERCLA provisions.”

63. For Senate floor debate o n  S. 51, see:
131 C o n g .  R e c .  SI I6I7-S11623 (dailv ed. Sept. 17, 1985): 131 
C o n g .  R e c .  SI 1658-SI 1686 (dailv ed. Sept. 18. 1985); 131
C o n g .  R e c .  SI 1770-SI 1786 (dailv ed. Sept. 19. 1985): 131
C o n g .  R e c .  SI 1830-SI 1868 (daily c d .  Sept. 20, 1985); 13!
C o n g .  R e c .  SI 1919-SI 1946 (daily ed. Sept. 23, 1985); 131
C o n g .  Rrc. SI I995-SI2034 fdailv ed. Sept. 24, )9S5);and 131 
C o n g .  R e c .  SI2I84-SI2209 (daily ed. Sept. 26, 1985).

The House floor debate on H.R. 2817 appears at:
131 Coso. R e c .  H11069-H11143 and H! 1151 -HI 1207 ( d a i l v  

e d .  D e e .  5. 1985); 131 C o n g .  R e c .  H1I229-H11280 ( d a i l v  e d .

D e e .  6 ,  1385); a n d  131 C o n g .  R e c .  H1I547-HII672 ( d a i l y  

cd. Dec. 10, 1985).
64. H.R. C o n e .  R e p .  N o .  962, 99th Cone.. 2d Sess. (1986).
65. 132 C o n g .  R f . c .  S14943 ( d a i l y  ed. Oct. 3, I9S6).
66. 132 C o n g .  R e c ,  H9634 ( d a i l y  e d .  Oct. .s. 1986).
67. President’s Statement, supra note 51.
68. Section 301(a)(1) R e p o r t ,  supra note 53.
69. 40 CFK p e r :  300, ELR R e g .  47441; see final rule on NCP amend­

ment. 50 fed. Reg. 47912 (Nov. 20. 1985).
7u. 5 | le d . Reg. 21054 (June 10, I9 .s6 ic  r .il and piopo-ed rules).
" I .  Si-.i t I o n  501 (a ) ( l )  R e p o r t ,  supra note \V
"2. ('epic* I T  Vs UOD> issued in the Superfund p.Mer.ini are 

as.ai.iHe Toni the National Tcellii'e.il Sec ise ot tlie Department 
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EPA’s experience in the implementation of Superfund 
during the years 1981-83 was stormy, and ihedistiusl bred 
in Congress during the Burfoid-Lavelle portion of this 
period explains much about the curbs on EPA discretion 
placed by SARA. During the period between C'ERCLA’s 
enactment and the introduction of Administration pro­
posals for the amendment of CERCLA in 1985, EPA’s im­
plementation of CERCLA went through at least three ma­
jor changes. Initially, under the administration of EPA Ad­
ministrator Anne Bttrford and Assistant Administrator 
Rita Lavcllc, implementation was relatively slow and was 
accompanied by an attempt to work out voluntary settle­
ment agreements on cleanup. In 1983 the House Energy 
and Commerce Committee's Investigations Subcommittee 
challenged EPA’s administration of Superfund on a num­
ber of grounds including use of the program for political 
purposes and conflicts of interest. The ensuing political 
storm led to the resignation of Burford and Lavelle and 
put pressure on the Administration to strengthen EPA’s 
leadership of the Superfund program .76

These pressures led to the appointment of W illiam  D. 
Ruckelshaus as EPA Administrator. Ruckelshaus had 
established a strong reputation as Administrator of EPA 
from its inception in 1970 until 1973 and brought with him 
us Assistant Administrator in charge of Superfund an of­
ficial Trom the Office of Emergency Management named 
Lee Thomas. Under Ruckelshaus and Thomas EPA en­
tered into a period of enforcement of CERCLA which 
relied heavily on court litigation.”

By 1984 Ruckelshaus and Thomas, together with Assis­
tant Attorney General Habiclu of the Land and Natural 
Resources Division at the Department of Justice, had 
reached the conclusion that EPA should experiment with 
policies more suited to encouraging voluntary settlements 
and cleanups. The new approach culminated in promulga­
tion of EPA’s Interim CERCLA Settlement Policy on De­
cember 5, 1984.” During congressional hearings on the Ad­
ministration's proposals for extension of CERCLA in 
1985, considerable concern was expressed about the trans­
action costs (i.e., legal and administrative expenses) involv­
ed in the Superfund program. EPA’s §301 (a) study had 
estimated that 30 percent of Superfund spending would 
be consumed by such transaction costs.” In the Senate En­
vironment and Public Works Committee hearings on the 
Superfund Improvement Act of 1985, there was discussion

specific cases, see, e.g.. Comment, CERCLA Litigation Update: The Eineritinn Law o f Generator Liability, 14 ELR 10224 (June
19 8 4 ) ;  Comment, CERCLA 1985: .-I Litigation Update. 15 F.LR 
10395 (Dee. 1985) ;  F r a n k  & A t k e s o n ,  S u p e r e c n d  L i t i g a t i o n  a n d  
C l e a n u p ,  A  UNA S p e c i a l  R e p o p t  ( 1 9 8 5 ) ;  Ledbetter &  Clewed, Outline of RCRA CERCLA Enforcement Issues and Holdings, II 
C i iem , W a s t e  L i t i g .  R e p .  4 7 4  (1 9 8 6 ) .

7 6 .  See B u rfo rd  Resigns Emm EpA Post Under Fire, 1983 C ose . Q . 
A l m a n a c  332 ( 1 9 8 3 ) .

7 7 ,  I o r  , i  g e n e r a l  d i s c u s s i o n  o l  t h e  i m p a c t  - i f  t h e  U u r l o r d - L a v e l l e  p c i i o d  

o n  IT.V s  s u b s e q u e n t  i m p l e m e n t a t i o n  o f  CERCLA. s e e .  e.g., 1 L-’ht. 
A D efense Counsel's Perspective on Superfund ,  15 H  R 10203 ( l u l s  

I 9 8 5 i :  M i n t / , . 1  R esponse to  R overs, Three Yeurs o f  S u p er fu n d . 
14 I I K 10036(1 tls. I'iSJi; and Roceis, Three Y ea r o f  Super! unit. 
P  I I K 10361 (Nov I'-SH.
I n  v i m  i I K (  I \  N » ; t  letucit: P a l i s  \ . supra  n o t e  ’ I  I K  \ o v i i n  

X| . (3(1 vl hit III I.

’ V Sir.',;.’, tnurontiicnr Committee i f  ,.rotes, supra i i. ‘ ''2 51
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whether in one case the litigation expenses would actually 
exceed the expenditure on cleanup."’

It was clear that EPA needed a new approach to its 
Superfund assignment. For a variety of reasons, sometimes 
because Superfund cases involve groundwater pollution 
which requires a long period of cleanup and monitoring 
and sometimes because EPA’s implementation policies 
have fluctuated and its experience in cleanups has been 
limited, EPA had cleaned up less than 15 NPL sites by 
September 30, 1985, almost five years after passage of 
CERCLA .” During th r riod the average cleanup cost 
per site escalated fron j million to $8.3 m illion .”

In April I9S5 the co..^ cssional Office of Technology 
Assessment (OTA) published a report entitled Superfund  
S tra te g y ."  OTA contended that EPA was displaying ex­
cessive optimism about the number of toxic waste sites that 
would require cleanup and about the effectiveness of cur­
rent cleanup technologies. While EPA estimated that the 
NPL would eventually not exceed 2,000 sites, OTA esti­
mated that 10,000 or more sites might require cleanup by 
Superfund. "  OTA characterized EPA’s current “ remedial 
cleanups’’ as temporary and likely to cause trouble in the 
future.” OTA estimated that the eventual Superfund costs 
might run to S100 billion and require a 50-year program." 
OTA recommended a two-part strategy: ( I)  in the near- 
term, identify and assess NPL sites, taking care of near- 
term threats and developing institutional capabilities and 
technology for a long-tenn permanent cleanup program; 
and (2) undertake more extensive site studies and perma­
nent cleanups over the longer term as they become tech­
nically feasible.*' The OTA report’s emphasis on perman­
ent and alternative cleanup methods was to be one of the 
most significant inputs to the 1986 Superfund amendments.

Once the Administration had submitted its proposals and 
testimony in 1985, the Senate acted more quickly than the 
House. The Senate Environment and Public Wot ks Com­
mittee report generally endorsed most of the Administra­
tion proposals. The Senate Finance Committee proposed 
a new Superfund excise tax1"’ as an alternative to the 
petroleum and chemical feedstocks tax to help fund the 
bulk of the next five years of Superfund.” This laid the

80

81.
82.
S3.
84.
WJ.
86.
S'.

See Senate Environment Committee Hearings, supra note 62, at 58. 
The ease is United Stales v. Conservaiion Chemical Co., which has 
spawned a halt' dozen opinions. See, e.g., 628 F. Supp. 391 (W.D. 
Mo. 1986) (proposed preliminary argument approved): 619 F. Supp. 
162. 16 ELR 20193 (W.D. Mo. 1985) (special master’s recommen­dations on liability adopted): 14 ELR 20809 (W .D. July 20, 1984) 
(trial bifurcated and special master appointed): 5S9 F. Supp. 59, 
14 E l.ll 2020' iW.D. Mo. 1984) (ruling on nature of ’ lability): 523 
F. Supp. 125. 12 El.R 20238 (W.D. Mo. 1981) (ruling on adjacent 
owners).
Senate Finance Committee Report at 12.
Senate Environment Committee Report at 2.
O f f i c e  o f  T e c h n o l o g y  Assessmen t ,  U.S. C o n g r e s s .  S i t e r f u n o  

S t r a t e g y  (1955).
Id.
Id.

Id.
Id. a t
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foundation for a later duel with the Administration over 
lux policy. Senate floor action added a considerable 
number o f amendments to the committees’ proposals, but 
little controversy. A viclim compensation piloi program 
was rejected.ig

The House proceedings look considerably longer than 
the Senate’s, After prolonged negotiations, a compromise 
among the five House committees on ilieir various pro­
posals was filed as H .R . 3S52 on December 4, 1985, the 
day before the start of floor debate and shortly before ad­
journment. House floor debate was relatively short with 
many amendments put forward (o make the committee’s 
proposals more rigorous. Representative Frank (D-Mass.) 
submitted an amendment to create a federal cause of ac- 
tion where the release of a hazardous substance caused 
damage. This was rejected 261 to 162,” a wider margin 
than the 208 to 200 vote on this issue the previous year.15

The six-month conference on the Senate” and House 
bills” involved 19 senators and 53 House representatives 
from 11 committees.” Senator Stafford (R-Vt.), chair of 
the Senate Environment and Public Works Committee, 
headed the Senate delegation, and Representative Dingell 
(D-Mich.). chair of the Housi Energy and Commerce 
Committee, chaired the Hou„c delegation. EPA Ad­
ministrator Thomas, at the request of the conferees and 
because of his three-year personal involvement with the 
Superfund program, attended many conference meetings, 
expressing concern that the integrity of the program be 
preserved.

The Conference Committee reached agreement on 
CERCLA’s substantive amendments and an SS.5 bi| ,:on 
funding level July 31, 1986.”’ Resolution of the difleu 
between the House Ways and Means Committee anc. tie 
Senate Finance Committee on the source of Superfund 
replenishment was delayed, however, because of their work 
on general tax reform legislation. Once they did focus on 
the funding issue, agreement among the conferees came 
relatively fast.

But at this point a new peril to SARA’s passage was per­
ceived: pocket veto. White House representatives iiad left 
no doubt abo t the strength of their opposition to any 
broad-based tax such as the Superfund excise tax as a new 
revenue source for Superfund and the Administration’s 
willingness to impose a veto. The Conference Report was

fund taxes on chemical feedstock.-, to its international competitive 
position produced a very different attitude to the funding o f Super- 
fund in 1985-86 than had been the case in 1980. The issue of w hether 
a new general tax for Superlund purposes was in eessaiy or violated 
the "polluter pays" principle vexed debate aboi t SARA to the mo­
ment o f President Reagan’s signing staieinen'.

90. 131 C o n g .  Rf:c. SI2003-04 (daily ed. Sept. 24. 1985).
91. !3I C o n g .  R e c .  HI 1585-86 (daily ed. Dee. 0. I9S5).
92. See supra note 59 and accompanying text.
93. S. 51. 99th Cong.. 1st Sess.. 131 Ci.so. Rev S359 iduilv ed Ian 

3. I*185). The Senate passed S. 51 as H.R. 2(KI‘ . September 26. I 9*5. 
131 C o n g .  Rtr. SI2I84 (daily ed. Sept. 2<>. 1985).

94 II.R. 2 s l’ . 99th t .tug . Is, S e w ,  131 Com.. Rtr. H-S659ul.nl> ed 
June 20, 1985) Hie liousepassed II K 281" on IVeeiiiPei in, iv -v  131 Ct iso. K tt . l i l t  547 id.ufv ed. Dee. III. I9s5i. I « .ulisat.- -m
>>i the vvi>h;ti,i|. 11 U 2s!" u.J it- Ley pros Mon*, .e W i> \
t LRCL.l . \nic»,tiecnls: The H ouse Sh.'icnm m itivc Hill. I' I R !"2u I I lely pis -i

9- S.- 132 t >»s<, Ki - s i204 til.nlv J l eh P*'/• I '
. .  i . l e ' c c i  and I t  <*>.«,. K i t  ,  H J 'O  td .n lt  ed n I »*(..
O’ ll.u l't Coiiterce.
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not tiled until October 3. 1986, when Congress was ex­
pected lo adjourn almost any day. Under these circum­
stances, it would be possible lor the President to withhold 
his signature and kill the legislation.

For two weeks Congress and the White House play’d 
a classic Washington chess game over the final passage of 
SARA. Both houses passed the Conference Report 
promptly by overwhelming margins.” To avoid a pocket 
veto, Congress made a credible threat to remain in session 
for an additional week or two, despite the urgency for the 
entire House and many senators of turning to reelcction 
campaigns. An impressive bipartisan array of congres­
sional, industry, and environmentalist representatives 
pressed for Presidential signature of SARA.'"1 Perhaps 
more importantly, key Republican congressional can­
didates said veto of SARA would damage their reelcction 
prospects. To help the President accept the new law's envi­
ronmental tax. Senator Dole (R-Kan.), the majority leader. 
Senator Stafford, and 48 other senators provided the Presi­
dent a written assurance that they would “support [his] 
vetoing of either a general purpose broad-based tax, or an 
increase in the amount of this special purpose tax to pro­
vide funding for the Superfund program.” In the end, 
President Reagan signed SARA, staling that his “over­
riding concern has been the continuation o f our progress 
to clean up hazardous waste sites that endanger the health 
and safety of our citizens.’’"’0 And so SARA came int 
being, progressing through three years of conflict and 
uncertainty to enactment at the last minute as a political 
“ must.”

SARA: A Preliminary Assessment

One searches in vain in the legislative history of SARA to 
find any consensus as to what the legislative and executive 
branches intended to produce. The immensely detailed final 
result is, on the surface, (i) a very substantial reauthoriza- 
tion of the Superfund hazardous waste cleanup program;
(ii) a potentially very expensive set of cleanup provisions; 
and (iii) a complex network of other requirements that pose 
a long-term challenge to the talents of EPA, the PRPs, 
the states, affected communities, the health sciences pro­
fessions, and the hazardous waste cleanup industry. The 
interaction between EPA and Congress, between the House 
and Senate, and among congressional committees during 
the process was usually highly disjointed or confronta­
tional. Many unresolved conflicts lie beneath SARA’s am­
bitious goals. Within the last weeks before SARA was sign­
ed, the House and Senate were still competing to write dif­
ferent legislative histories of key provisions,"" and Presi­
dent Reagan’s veto threat had Congress and EPA both ex­
pecting the worst until the day SARA was signed. With

97. Both houses passed SARA by veto-proof margins. In (he Senate 
the sole was 8X-.X. 132 Cong . R f.c ..S I4943 (daily ed. Oct. 3. 1986). 
In tl.v House it was 5'6-27. 132 Cong . R ec . H9634 (daily ed. Oet. 
.X. 1986).

98. See. e.g.. Mr. President Please Sign Siifierftnul, Washington I ’ ost.
O i l .  I ll, 1986. at A2A

99 I'lesideiu"' Siatctoc: ;. supra nose 51.
ItH). Id.
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signature accomplished aboard Air Fore; One as (lie Presi­
dent (ravelled west on October 17, 1986, SARA came into 
effect with no speeches, no sponsors in attendance, and 
no explanations.

In February 1985 the Administration sought only a five- 
year reamhorization of Superfund at a $5.36 billion level, 
with modest am endm ents .But before the year was over 
the 60 pages of the Administration’s proposed amendments 
had grown more than seven times to over 450 pages in H R . 
3852, the compromise hill agtced to by the five House com - 
mil tees involved in Superfund reauthorization. SARA »t*eU 
is set out in a Conference Committee R e p o r t o f  347 pages 
which addresses over 40 amendment topics. Congress clear­
ly took over the Superfund amendment r  icess and wrote 
EPA a very detailed set of instructions.

For the practitioner, SARA is likely to make CERCLA . 
which was already a complex law, with extensive 
administrative10’ and judicial'** elaboration, into even more 
of a specialized area of practice. Indeed, SARA, rather 
titan directly addressing a central issue such as the strict, 
joint and several standard of liability in statutory language, 
makes the judicial opinions on this subject part of its 
legislative history.107 SARA a/so makes knowledge of other 
federal and state environmental laws essential. For exam­
ple, the practitioner interpreting SARA needs to be fam iliar 
with RCRA"'* to determine what groundwater cleanup and 
ol'f-site disposal rules will be applied under the SARA 
amendments, what substances w ill be included in the 
definition of hazardous substances, and what prospect

102. Reagan Signs Superfund Bill, Washington Post, Oct. 18, 1986. at A I.
103. See H .R . 1342, 99th Cong., 1st Sess. 131 C o n g .  R e c .  H944 ( d . s i l v  

ed. Feb. 28. 1985); S. 494. 99l!i C on ,;.. 1st Sess., 131 C o n g .  R z c . 
S 1823 (daily ed. Feb. 22. 1985).

1 0 4 .  S u p e r f u n d  A m e n d m e n t s  a n d  R e  a u t h o r i z a t i o n  A c t  o f  1 9 8 6 ,  H  R . 
C o n f .  R e p .  N o .  9 6 2 ,  9 9 t h  C o n g . ,  2 d  S e s s .  ( 1 9 8 6 ) .

105 . See. e.g.. EPA  Interim CERCLA  Settlement Policy. 50  Fed. R .rg . 
5 0 3 4  ( 1 4 8 5 ) ,  E l.R  A d m i n .  M a t e r i a l s  3001)1; Memorandum t'rvm 
Gene A. Lueero, Director, O ffice o f  Waste Programs. E PA , 3te: 
Community Relations Activities at Superfund Enforcement S i rs 
(Aug. 28 . 1985) ; Memorandum from Gene A. Lucero, D irector. O f ­
fice o f  Waste Programs Enforcement, E PA . to D irector, O ffic e  o f 
Emergency and Remedial Response, Region II , et a!., Re: T im e ly  
Initiation o f  Responsible Party Searches, Issuance o f  Notice I.en­
ters, and Release o f  Information (Oct. 9 .  1985 ) ,  ELR  A d m i n s -  

M a t e r i a l s  3 0 0 6 6 ;  Memorandum from  J .  Winston Porter, A ssis­
tant Administrator fo r Solid Waste and Emergency Response, t-.P a .  
to Regional Administrators, Regions l-X , Re: CERCLA  Compliance 
with O ilie r Environmental Statutes (O ct. 2, 1985 ) ,  ELR  A d m c * .  
M a t e r i a l s  300 6 6 ;  Memorandum from  I ee M . Thomas, Acting 
Assistant Administrator for Solid Waste and Emergency Response. 
E PA , to Regional Administrators. Regions l-X , et at.. Re: Guidance 
Memorandum on Use and Issuance o f AJm inisira lise Orders U n d e -  

§ 106(a) o f  CERCLA  (Sept. 8. 1985) .  ELR  A d m i n .  M a t e r i a l s  30 f in ? :  
Memorandum from  I.eoM . Thomas, Assistant Adm inistrator iVur 
Solid Waste and Emergency Response, EPA , to Regional Ad' 
m inislrators. Regions l-X , i»e: Participation o f Potentially Respon ­
sible Parties in Development o f Remedial Investigations amd 
Feasibility Studios Under CERCLA  (M ar. 20. 1984 ) ,  ELR  A o m in  
M a t e r i a l s  3(H)63.

1(16. See. e.g.. Comment. CERCLA Litigation Update: The Err.er-tr. ‘ 
Law  o f  Generator Liability, 14 E l.R  10224 (June 1984): Comment 
CERCLA  1985: A Litigation Update. 15 E l.R  10395 (Dec. I W ,  
F ra n k  & A tkf.son , Superfum i: L itiga tion  and Ci ea.nlp, a  B S  As 
S p f . c i a I  R e p o r t  ( 1985k Light, .4 Defense Counsel's Perspecti■ e o f  
Superluiid, I '  LI R 10203 (July 198'): I c\liv ;ie i A ( lessen. Outline, 
o f  RCRA  CERC l. I Enforcement Issues an il Holdings. 11 'h em  
Waste. I . i i i g .  Rhh. 474 (1986 )

10 ' 131 C ove . Kl.U. H I 1069 (daily cJ Dec 5. 198?) (•tatcme:;1 o' R . r  
Du lge lll: 132 CilNG Rec. 119563 I Jails ed Oct X. |9 » 6 iu t j- .  
o f  Rep. Diugclt),
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there is that a cleanup or citizen suit can utilize RCRA 
rather than CERCLA procedures. In addition to RCRA, 
the new SA RA  cleanup provisions borrow standards and 
criteria from  the FW PC A ,* ”  SDW A ,'"  the Toxic 
Substances Control A c t , " '  and the Clean Air A c t , ' "  as 
well as more stringent state rules. State siting, permit, and 
environmental impact statement requirements must also 
be considered. To these environmental laws, SARA adds 
references to the law of bankruptcy, insurance, indemni­
ty, and real estate.

SARA’s detailed new cleanup requirements, addressed 
to inherently difficult multi-million dollar engineering and 
technology problems, substantially limit the discretion of 
an agency which reportedly has achieved cleanup of no 
more than 15 sites in the program’s first five years."1 EPA 
continued to express concern during the SARA legislative 
process that the new amendments not make CERCLA un­
workable. During the Senate floor debate in September 
1985, Senator Stafford released a letter from EPA Admin 
istrator Thomas on this topic.'" In this letter Administra­
tor Thomas objected to a proposed victims' assistance dem­
onstration program, citizen suits, expansion of the Fund 
replenishment above S5.3 billion for five years, and a man­
datory cleanup schedule for federal facilities, citing these 
provisions as examples of features that would greatly com­
pound EPA's problems. A ll of these features, however, 
remain in SARA, except the victims’ assistance program, 
which was subsequently deleted on the Senate floor.1" 
EPA’s position now, following passage of SARA, is that 
SARA has not made the Superfund program unworkable. 
However, as will be seen in the following discussion of the 
new cleanup standards and state and public participation, 
the final verdict on this issue is in the control of many other 
parties besides EPA.

At the same time, there are important aspects o f SARA 
that work toward greater coherence in EPA’s implemen­
tation of Superfund. Amendments to tack a federal cause 
of action for toxic torts or a victims’ compensation pro­
gram on to CERCLA were defeated."6 EPA was given an 
opportunity to build strong adminirtrative records behind 
its RODs and the power to postpone challenges to its 
cleanup decisions until after implementation of its 
remedy."’ In the area of settlement procedures EPA was 
given discretion to use all the innovations proposed without 
being compelled to justify its handling of settlements in 
court.'" And the replenishment of the Superfund at a 
much higher level of S8.5 billion greatly increased EPA’s 
leverage.

109. 33 U.S.C. §§1251-1376. ELR S t a t .  42101.
110. 42 U.S.C. §§300f-300j-ll. ELR Stat. 41101.
111. 15 U.S.C. §§2601-2529. ELR S t a t .  41335.
11 2 .  4 2  U.S.C. § § 7 4 0 1 - 7 6 4 2 .  ELR S t a t .  4 2 2 0 1 .

113. Senate Finance Committee Report at 12.
114. 131 C o n g .  R e c .  SI 1940-41 (daily e d .  Sept. 2 3 ,  I9S5) (statement o f  

Sen. Simpson).
1 1 5 .  1 3 1  C o n g . R e c . S 1 2 0 0 3 - 0 4  ( d a i l y  e d .  S e p t .  2 4 .  1 9 8 5 ) .

1 1 6 .  1 3 1  C o n g .  R e c .  H) 1 5 7 4 - 8 6  ( d a i l v  e d .  D e c .  1 0 ,  1 9 8 5 ) :  1 3 1  C o n g .  

R e c .  5 1 2 0 0 4  ( d a i l y  e d .  S e p t .  2 4 .  I 9 S 5 ) ;  1 3 0  C o n g .  R e c .  H 8 8 4 7  ( d a i l y  

e d .  A u g .  S ,  1 9 8 4 ) .  See also supra t e x t  a t  n o t e s  5 9 ,  9 1 - 9 2 .

117 See SARA §113(c). CERCLA §§) I3(h)-(f). 42 U.S.C. §9613(h)-(f), 
ELR S t a t .  4 4 0 4 2 .

1 1 8 .  See generally in fra t e x t  a t  l l . M .  ( a n n o t a t e d  s e c t i o n  o n  s e t t l e m e n t s ) .

Among SARA's many provisions, seven areas of amend­
ment can be identified that arc likely to have the greatest 
impact on how EPA operates the Superfund program in 
the future. These areas include; (i) cleanup standards; (ii) 
Superfund replenishment; (iii) settlement pro.isions; (iv) 
state participation; (v) public participation; (Vi) health- 
related authorities; and (vii) the new federal facilities 
cleanup program. Any assessment of the effects of SARA 
turns largely on one’s assessment of the effect of the new 
provisions in these areas.

□ Cleanup S tan d a rd s ." ’' Establishment of detailed new 
mandatory cleanup standards in CERCLA §121 is by far 
the most important change made by SARA. In light of 
EPA’s extremely limited experience with completed 
cleanups, there was very little hard data on cleanup costs 
for EPA to use or for Congress to review in determining 
appropriate cleanup levels. OTA's assertions that the cur­
rent cleanup technology accepted by EPA would produce 
recurrent problems"" and the refusal by many House mem­
bers to give EPA much discretion on standard setting"' 
produced a strong preference for “permanent" cleanup 
methods and “national” cleanup standards based on the 
requirement that all legally applicable or relevant and ap­
propriate federal (or more stringent state) environmental 
standards be met. Some of these standards from the 
SDWA, for example, could require total elimination of cer­
tain substances in tite cleanup process. An analysis by an 
outside economic consultant for submission to the con­
ferees evaluating the House proposed cleanup re­
quirements, particularly with respect to permanent 
cleanuDS, projected a 2.6 to 5.5-fold increase in cleanup 
costs.'"

There was no way the conferees could satisfactorily test 
such assertions about drastic increased costs of the cleanup 
standards under consideration. The proponents of the new 
standards could point to six internal waiver provisions in 
SARA'" which were intended to give some flexibility so 
long as human health and the environment were protected. 
But §121 (d), the new CERCLA omnibus cleanup standards

Major Amendments

119. See generally infra text at l.F. (annotated section or cleanup 
standards).

120. OTA S u p e r f u n d  S t r a t e g y ,  supra note 83, at 3.
1 2 ) . An explanation for congressional assumption o f EPA's regulatory 

role with respect to the CERCLA amendments of 1986 is se: out 
in an article by Representative James J. Florio (D-N.J.), Congress 
as Reluctant Regulator: Hazardous Waste Policy in the I980's, 3 
Y a l e  J .  R e g .  351 (1986). Representative Florio argues that in RCR-A 
and CERCLA, "Congress itself has had to assume the role o f 
regulator, making some of the detailed technical and administrative 
determinations typically left to the implementing agency" because 
"Congress is no longer confident that the Environmental Protec­
tion Agency (EPA) will exercise such discretion as i: -nded by Con­
gress." Id. at 351 (citations omitted). Florio comments. "Complex 
and costly scientific and technical decisions are intricate enough when 
handled by a regulatory agency. When these decisions are thrown 
into the overtly political process of legislating, sensible decision- 
making becomes much more difficult." Id. at 382.

1 2 2 .  P u t n a m ,  H a y e s  a n d  B a r t l e t t .  I n c . .  C o s t  I m p l i c a t i o n s  o f  

C h a n g e s  i n  S u p e r f u n d  C l e a n u p  S t a n d a r d s  (Mar. I 9 8 6 i

1 2 3 . SARA 5 1 2 1 ( a ) ,  CERCLA § l 2 ! ( d ) ( 4 ) ,  4 2  U.S.C. § 9 6 2 l t d l ( 4 i .  ELR 
S t a t .  4 4 0 5 6 .

1 2 4 . CERCLA 5 1 0 4 ( c ) ( 4 ) ,  4 2  U.S.C. 5 9 6 0 4 ( c ) ( 4 ) ,  ELR S t a t .  4 4 0 1 2 .
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section, incorporated so many other laws that were them­
selves in the process of change that lew, if any, of the Con­
ference Commiltcc members could have had a clear idea 
as to what the new standards would mean in practice.

C E R C L A  as written in 1980 did not contain any detail­
ed statutory standards f o r  cleanups. Section 104(c)(4) pro­
vided that EPA shoind select appropriate remedial actions 
"which arc to the extent practicable in accordance with 
ihe national contingency plan and which provide for that 
cost -effect i\e response which provides a balance between 
the need for (lie protection of public health and welfare 
and the environment.” '"  The current NCP policy on 
cleanup refers to that remedy "that effectively mitigates 
and minimizes threats to and provides adequate protec­
tion of public health and welfare and the environment."'-’' 
W ith staled exceptions, "this will require selection of a 
remedy that attains or exceeds applicable or H e  .-am and 
appropriate Federal public health and environmental re­
quirements that have been identified for the specific 
site.” ”’'

The April 1985 OTA study1” was influential, particular­
ly in the House, in supporting strong requirements lor 
permanent remedies. The Administration had proposed 
that the permanence of a remedy be made one relevant fac­
tor in the analysis of cost-effectiveness; die Senate bill pro­
vided that permanent solutions should be preferred. The 
House bill required EPA to select a permanent solution, 
where such a solution was feasible and achievable, to the 
maximum extent practicable. IT there were no feasible and 
achievable permanent solution, the House bill provided 
that EPA must require action adequate to protect human 
health ad the environment and put the site on an " in­
terim” cleanup category on the NPL. EPA could laicr re­
quire further action if new permanent solutions became 
available and the interim solution was not fully effective 
in protection of health and the environment.

The Senate Environment Committee had taken a similar 
approach as EPA in requiring cleanup standards adequate 
to protect health and the environment and in utilizing rele­
vant standards under other federal legislation. The House 
Commerce Committee went further and required treatment 
to the level of control specified in relevant federal legisla­
tion and RCRA level treatment at off-site disposal sites. 
EPA was required to consider more stringent applicable 
state sta ds and explain why an inconsistent remedy 

. . :  the state could apply its more stringent stan- 
•ay the extra cost. The House Public Works 

v_ -i xiiuee bill was similar and added special treatment 
standards for dioxins and a “value engineering” review 
requirement on the standards applied to cleanup sites 
costing over 54 m illion. On the floor, the House inserted 
considerably more restrictive requirements concerning ap­
plication of state environmental and siting standards. The 
states would not be required to pay for the extra cost of 
applying their more stringent standards. As explained by 
Representative Eekart (D-Oliio), the compromise the 
House committees adopted would tequire state involve­
ment in the initiation, development, and selection ol all 
cleanup action*.

1 2 5  4 I U  i R  . ' • ‘ n i . i i M i i .  E l  R  K l i .  4 7 4 6 3

I 2 t *  I d
12' OT \  y  ,; .-m s o  Si m u m ,  dipra no:.- '>

12* I3 H  ■ k -1 . H I Ih*2 i.l.iilv a ! Ik s  \  K \ * i  M .iunwm ’ K.1:'

I'he Continence Committee wrote a §121 on cleanup 
standards that substantially revised both the Senate and 
House versions. It basically icquires that remedial actions 
assure protection of human health and the environment; 
that they be. to the extent practicable, consistent with the 
NCP; that they be cost-effective; and that they give 
preference to permanent treatment to the maximum ex­
tent practicable.

The final §121 cleanup standards make all “ legally ap- 
plicable’’ or "relevant and appropriate” federal standards 
and all more stringent state standards applicable to on-site 
cleanups. Where the remedial action involves transfer of 
hazardous substances off-site, they may only be transfer­
red to facilities operating in compliance with RCRA. other 
federa aws, and applicable stat^ requirements.

The waiver clause adopted in CERCLA §121 (d)(4) con­
tains wliai could be one of the principal battlegrounds in 
the new CERCLA. If it is correct that the new permanent 
cleanup standards are more than twice as expensive as the 
present standards, PRPs may feel driven to explore every 
avenue, Including litigation, to find more economical solu- 
ions. They will find multiple grounds for contesting the 

application of the new cleanup standards, either arguing 
that a waiver is appropriate, that the outcome is not cost- 
effective, or that §121 should be interpreted differently. 
The result could be a significant dropoff in voluntary set­
tlements on cleanups and a possible return by EPA to plac­
ing principal reliance on its own cleanups under §104, 
drawing on the greatly enlarged Superfund, followed up 
by Justice Department §107 cost recovery actions. EPA’s 
resort to the Fund also will make available the otherwise 
unavailable “ Fund balancing” waiver authority, enabling 
EPA to waive §121 cleanup standards if  the cost to the 
Fund is disproportionate to needed use of the Fund for 
other sites.

However, if EPA can build administrative records for 
its RODs that will hold up under the arbitrary and 
capricious test set out in SARA §113, PRPs are likely to 
find that litigation is usually unproductive. EPA’s resort 
to the Fund, because of SARA’s preenforcement review 
limitations,1” will shield EPA from court challenges to the 
remedial action selected until years later when a §107 cost 
recovery action is eventually brought. And since EPA and 
the Department of Justice treat their CERCLA litigation 
expenses at a site as reimbursable response costs also to 
be paid by PRPs,”0 they would not be deterred from this 
course bv the Department’s litigation expenses under 
CERCLA §107.

□ Fund  Replenishment.' SARA’s second major feature 
is the very substantial $8.5 billion five-year replenishment 
o f Superfund. The 1986 amendments provide this sum 
from a combination of (i) S2.7 billion in petroleum taxes, 
imposed on imported petroleum at a somewhat higher rate 
than on domestic: (ii) SI . 3 billion in chemical feedstock 
taxes and a tax on imported chemical derivatives; (iii) $2.5

129. S.-XK \  ? l 13(c). C LRC I A 5§l l3 lli i- (6 . 42 t S .C . § 9 (.l3 (li) l/), E l.R  
S l .u .  44042.

I Hi. .XVr I  iiiU'il Siaii'i v NiHilitMMcrn I’ h.ifiii.Ki'iilK.O C lii'iuuai < >*.. 
Ins.. 5 '9  I . supp. *23. S2 '. !4 1 1 R 20212. 20223 |\ \  I). \ |o .  I'.**4l; 
M i ' i n o i . i i i J u n i  i i o i n  L o - . i i u i i o  \ |  l J r : v s .  s p c i ' u l  (  o m i ’ iT l o t  I 
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billion in .i new "environmental la x "  on corporations; and 
(iv ) the balance from  general revenues, recoveries, and in- 
lercst. fbe use o f  a new general environmental lax on in­
dustry to fund Superfund was the basis for the Administra­
tion's veto threat to SA RA . The Senate Finance C om m it ­
tee argued that rather than representing.! retreat f rom  the 
"p o l lu te r  pays" principle, a broader tax was appropriate 
because "the cleanup o f  abandoned hazardous waste sites 
is a broad societal problem extending beyond the chemical 
and petroleum indust r ie s ." '11

E P a  maintained during the legislative debate on SA R A  
that an S8.5 billion level o f  funding v is  more than ii could 
effectively use. As noted above, h ow eve r ,"1 i f  P R P  
resistance to agreement on application o f  the costly new 
standards should become widespread, it is quite possible 
that E PA  will find a use fo r  much greatet amounts f rom  
the Fund to carry out its own cleanups under §104, leav­
ing it to the Justice Department to sue fo r cost recovery 
later under §107. It should also be noted that, a lthough 
SA RA  terminates use o f  the Fund to pay natural resources 
damages, many new uses o f  the Fund for health 
assessments, an expanded A T SD R  program, increased 
assumption o f  state costs, and other new expenses will p ro ­
bably become sizeable.

A lthough EPA  has seemingly ample funds in the new 
replenishment for an accelerated pace o f  cleanups, it should 
be remembered that E PA  cannot enter into a Fund- 
financed cleanup o f  a private site unless it has state agree­
ment to fund 10 percent o f  the costs, that it cannot han ­
dle a state-operated site unless the state agrees to cover 50 
percent o f  the costs, and that the states must agree to pay 
operation and maintenance costs at all sites where the Fund 
is used. Although E PA  has repeatedly changed its policies 
to ameliorate the impact o f  the stale cost-sharing re­
quirements, and the SA RA  amendments go further in this 
respect, it is likely that the new augmented Superfund p ro ­
gram and the more expensive cleanup standards will find 
some states unprepared to meet their cost contribution re­
quirements. Where this is the case, E P A ’s pace o f  cleanup 
activity under C E R C L A  §104 will be slowed even though 
it has increased resources in the Superfund. •

□ Settlement Provisions."* Although the Senate-proposed 
mandatory settlement procedures were virtually all made 
optiona l in conference, S A R A ’ s settlement provisions are 
still another important feature o f  the new law. The 1980 
text o f  C ERC LA  had virtually no language to guide o r p ro ­
mote voluntary- settlement o f  EPA. claims on PRPs  fo r  
cleanup costs. There was very little language relevant to 
eontribuiion among PRPs , no language on the Fund’ s pay­
ment o f  the "o rphan  shares”  o f  unknown o r  unavailable 
PR P s  (known as "m ixed fund ing " ) o r on settlement o f  
de minimis shares, and no language authorizing releases. 
Given EPA's need at the outset (o make its claims fo r strict 
and jo in t and several liability credible, the agency initially 
invested little e f fo rt in encouraging PRPs  to undertake 
vo luntary cleanups. A fte r a round o f  settlements during 
the Rur lo rd -Lave l le  era that were later attacked a* 
"sweetheart Jea ls ,"  EPA ami the Justice Department m ov ­
132. Set,,'.;.- ; ...iue Commute,. Report .11 '.'
! 3?. See supra . \ i lollou.ne now 12s
134, Sit1 .v'.v-.... ouru lev. .1! II XI. |ann>>!,tie.! •evtioti oil •»»,trieti:e!v!>>

ed to an era o f  hard-line enforcement by lawsuit . ' ”  Given 
the uncertainty o f  court interpretation o f  the new law, the 
usually large numbers o f  PRPs  involved at many sites, and 
the potential amounts o f  money at stake, the prevailing 
pattern in C E R C L A  enforcement became protracted mass 
litigation. Cases took years to resolve in the courts , giving 
rise to concern that in many cases the parties would spend 
more on lawyers than they did on c leanups."*

By 1984 E PA  was again moving to a policy o f  encourag­
ing vo luntary settlements. It indicated that under certain 
circumstances PR P s  might participate in preparing the 
R I /F S  study necessary to select a remedy and later liberaliz­
ed these conditions. It decided that no C E R C I .A  §104 
cleanup would be fina l ly settled until the R I / F S  was 
prepared, mapping the scope o f  the problem and setting 
out the alternative solutions lo  be considered with their 
estimated costs. This decision gave PRPs  more  time to 
organize their position and a chance to participate in the 
R I / F S ,  and gave all parlies to a settlement much more in­
fo rmation on which to base any decision. O n  December 
5, 1984, JEPA issued its Interim C E R C L A  Settlement 
Policy,"-P'vvhich is still E P A ’s basic framework fo r  set­
tlements and which basically is a f f irmed in SA R A .

The 1984 E PA  settlement policy is not as explicit as the 
SA RA  amendments and tends lo  speak by inference. Fot 
example, while rea ffirm ing the principle o f  strict and j o i n  
and several liability and the goal o f  100 percent coverage 
o f  costs by P R P s ,  it a lso says that “ (t]he Agency will c n- 
sider settlement proposa ls fo r  cleanups o f  less than 100%  
o f  cleanup activities o r  cleanup costs” " ’ and that * [vvjhere 
the Federal government accepts less than 100%  o f  cleanup 
costs and no financia lly viable responsible parties remain, 
Superfund monies may be used to make up the d i f ­
ference.” "' ’ Because o f  the lack o f  clarity in C E R C L A ,  
the E PA  policy statement expresses a willingness in cer­
tain cases to shield settlements f rom  later contribution 
claims by o ffe r ing “ contribution protection" covenants in 
certain cases. It espouses the principle o f  furnishing PR P s  
with more o f  E P A ’s data on volume, sources, and 
character o f  releases but docs not commit E PA  to supply 
all the data that might be relevant to a settlement.

Senators Domenici (R -N .M . ) ,  Simpson, and Bentsen 
(D -Tex . )  introduced a package o f  settlement amendments 
during Senate f lo o r  debate on Superfund, and the amend­
ments, rather than being debated, were accepted by the 
f lo o r  managers ."" These amendments built on E P A ’s set­
tlement policy and proposed to add “ sweeteners”  to ac­
celerate the settlement process: (i) to facilitate settlements, 
E PA  should circulate a “ nonbinding preliminary a l lo ca ­
tion o f  responsib i lity" among PRPs , as well as in fo rm a ­
tion on settlements at other facilities and the technical in ­
fo rmation E PA  expected to use in evaluating .settlement 
proposals : (ii) setlleiuent o l fe fs  by PRP s  representing JO 
percent o r  more o f  the shares allocated by E PA  might be 
made, with the possibility that the P R P  group could a*k
135. Sec supra note ”  .inJ .lecoiiip.iiiviiii. test
136. See supra note St! .iikI .leeomp.iuvinc test.
13" U ’A Interim <. I IU'1 X Settlement I’ oluv. supra note '}■
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a federal disiricl court to compel E PA  to accept the o f f e r  
i f  rejection were deemed “ un reasonab le" : and (iii) i f  the 
P R P  o f fe r  included everything but “ orphan shares,”  the 
Fund should contribute a 10 percent bonus to the amount 
o f  the o f fe r .  The Senate settlement amendments also c o n ­
tained explicit provisions on settlements with de minimis 
parties and the use o f  mixed funding. Contribution p r o ­
blems were resolved by a detailed statutory provision. In 
add it ion , E PA  was to be given explicit authority fo r  
releases o f  liability, which must be approved by the court 
a fte r  opportunity fo r comment by all interested parties.

The House settlement provisions lacked the Senate’ s 
nonbinding preliminary allocation o f  responsibility, court 
review o f  EPA 's refusal to accept a settlement o ffer , and 
p rovis ion fo r a “ b onus"  contribution from the Fund to 
mixed funding. Various environmental groups campaign­
ed successfully during conference to eliminate the m an ­
da to ry  Senate settlement provisions and ultimately achiev­
ed a result much closer to the House provisions.

The new settlement provisions inserted by SARA in 
C E R C L A  §122 contain explicit authority fo r  mixed fu n ­
ding and de minimis settlements. Statutory rules on c on ­
tribution were also adopted. A ll §106 settlements are to 
be embodied in consent decrees with fu ll opportunity fo r  
public comment beforehand. E PA  is given the option in 
“ special notice procedures" to notify all PRPs  o f  the iden­
tity o f  a l l known PR P s , the nature and volume o f  the 
releases they are responsible fo*. and a ranking o f  the 
hazardous substances at a facility. In addition, EPA is to 
deve lop “ guidelines fo r  preparing nonbinding preliminary 
a llocations o f  responsibility.”  Use o f  the Senate’s proposed 
nonbinding preliminary a l location o f  responsibility is left 
up to E PA .

When it would expedite settlements under this section and 
remedial action, the President may, after completion of 
the remedial investigation and feasibility study, provide a 
nonbinding preliminary allocation of responsibility which 
allocates percentages of the total cost of response among 
potentially responsible parties at the facility.

Instead o f  the Senate provision allowing PRPs  represen­
ting ove r 50 percent o f  the allocations at a site to force 
EPA  to a court review o f  their settlement o f fe r , SARA pro ­
vides that, where PRPs  have made a “ substantial o f f e r "  
which E PA  rejects, EPA  must give a written explanation, 
but its rejection is not subject to judicial review. The Senate 
provis ion fo r  a 10 percent bonus from the Fund to a PR P  
settlement o f fe r  covering all known PRPs  was dropped in 
conference.

Releases are to take the fo rm  o f  covenants not to sue. 
There are special arrangements fo r  covenants not to sue 
covering transport and secure olT-site disposal o f  the hazar­
dous substances involved w here EPA  has rejected an on ­
site remedy consistent with the NCP . The federal natural 
resource trustees are also notified o f  possible settlement1 

■; so that their covenant not to sue can be obtained.
It is to be noted that, while the new CERCLA settle 

mcnt provisions elaborate some useful provisions to 
facilitate settlements, from the pomt o f  * iew of I’ R I ’s they 
contain very little that is obligators on EPA.  I PA is free 
to find that a nonbinding preliminary allocation of respon­
sibility should not be used at a parv .dar site and to Ireely
U! s \ k  \  5 t :: i .o . ( r  k i I \ ,. 4 : 1  n c . v iiozu ii n i \ i .
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reject any settlement o f fe r .  It is possible that fo r  a time 
PRPs  themselves will be uncertain as to the utility o f  these 
provisions and perhaps, as suggested earlier, will focus on 
testing what the new C E R C L A  standards mean in litiga­
tion. In such a situation, EPA  and oilier groups interested 
in promoting alternative dispute resolution will face a real 
challenge to demonstrate the new CERCLA  §122 settle­
ment procedures can produce useful results.

□ Slate Participation . Another o f  SARA ’ s important
features is the much greater ro le it gives to the states in 
Superfund implementation. The limited provisions dea l­
ing with stale participation in the original law appeared 
to leave Superfund much more o f  a federal program than 
RCRA . Although states were free to clean up sites on their 
own, i f  they wished to share in Superfund they were sub ­
ject to significant cost-sharing requirements and increas­
ingly detailed EPA  regulation o f  the cleanup activities. U n ­
til SA RA , C E RC LA  preempted state taxation used fo r  the 
same purposes as Superfund taxes, eoitained no re ­
quirements fo r state review in connection with E P A  
cleanups, and gave the states only a very informal re la ­
tionship to E P A ’s vo luntary settlement procedures. The 
1986 amendments change all this ar.d make the states 
henceforth E P A ’ s partner at each stage o f  cleanup o r  set­
tlement. Meantime, in E P A ’ s Superfund operations state 
environmental concerns have become a key element in 
listing o f  sites on the N P L ,  and E P A ’s decision to run 
much more o f  the Superfund program out o f  its ten 
regional offices has facilitated greater state involvement.

The Administration's initial proposal in early 19S5 to 
increase the state cost share in Superfund cleanups at 
private sites from 10 to 20  percent was promptly rejected 
by the Senate and House. Instead, the cost-sharing ru les 
wcic relaxed in favor o f  the states. It was made clear that 
the costs o f  restoring surface and groundwater resources 
would be classified as a remedial expense, subject to a 10 
percent state contribution, rather than as “ operations and 
maintenance costs ," which are completely a state re spon ­
sibility a fte r the first year. The states were given expand ­
ed credit fo r their 1978-80 expenditures on cleanups toward 
their share o f  Superfund costs, and the requirement o f  a 
50 percent state contribution fo r  cleanup o f  sites owned 
by a state at the lime o f  disposal was limited to sites 
operated by a state o r by a state contractor at the time o f  
disposal.

The new cleanup standards in C E R C LA  §121 give the 
states a strong voice both on what standards apply and how  
EPA  works out these standards with PRPs. State standards 
which are more stringent than federal standards must be 
applied in on-site cleanups. OlT-site disposal must c om p ­
ly with all applicable state requirements. EPA may not 
grant a waiver without givin'g the relevant state a chance 
to review the data. A state has standing to enforce federa l 
and state standards with respect to any cleanup by action 
in federal court. II the state cannot show that C E R C L A  
mandates the cleanup standard it seeks, it may still c om ­
pel application ol this standard by advancing the extra cost. 
States participate in each stage ol FPA 's  process o f  iden- 
t i ly ine N P L  >j|os and the app iopria te cleanup remedy.

I 4 Z  .S«v •.vne n t l h  w ’rj  vm  ;»' I < t.m • • • i . u c J  wcliur. «•!. ' . a c v t l  >;.»e 
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EPA must n o i i fy  the relevant state o f  any settlement 
negotiations with PRPs  and obtain that state’ s comment 
on both any proposed settlement and the resulting consent 
decree.

In on ly  one  respect does SA R A  place a greater burden 
upon the states. This burden arises I'rom the requirement 
that within three years the slates must provide assurances 
to EPA  that they have sufficient treatment and disposal 
facilities in compliance with R C RA  to meet the state’s need 
for 20 y e a rs .141 E PA  is required to suspend Superfund 
remedial operat ions in any state that does not meet this 
requirement. In actual practice, the requirement may be 
helpful in strengthening the hand o f  a governor seeking 
a deadline with which to con fron t a di latory legislature.

□ Public Participation,'** A fi fth m a jo r  area addressed 
in SARA is public participation. This includes a feature 
new to C E R C L A ,  citizen suits,14' Although C E R C L A  in 
1980 did not contain explicit public participation re­
quirements with respect to choice o f  cleanup remedies or 
approval o f  settlements, criticism o f  the Superfund pro­
gram during its administration by E PA  Administrator 
Anne B u r fo rd  and Assistant Administrator Rita Lavelle, 
followed up by lawsuits brought by the Environmental 
Defense Fund and New Jersey,146 led EPA  to adopt public 
participation policies fo r remedial action at N PL  sites. The 
NCP was amended to require that response actions be sub­
ject to public comment.147 Where EPA  took short-term ac­
tion to abate a threat to public health, welfare, o r  the en­
vironment, a spokesperson would be appointed to inform 
the community and respond to inquiries.'4’  For longer term 
remedial action a community relations plan would be re­
quired.'4’ Opportunit ies fo r public comment were also re­
quired on settlement agreements and consent decrees,"" 

In §109 o f  H .R .  1342, the Administration-sponsored 
Superfund amendments, it was proposed that these ad­
ministrative policies on public participation be made 
statutory requirements; this suggestion was adopted by 
both the Senate and House. Under SA R A  the public must 
be given a chance to comment on both a proposed remedial 
action and on the consent order settling a case. E PA  must 
respond to these comments. In addition, SA RA  adds other 
public partic ipation features which increase the possibili­
ty c f  multiple challenges lo  E PA ’s Superfund decisions and 
place a new emphasis on detailed investigation o f  any 
health risk that the public may be concerned about:

(i) SA RA  includes provisions to make technical 
assistance g rants to Superfund site community groups to
14.'. See generally infra tew at I.E. (annotated section on state assurance 

ol adequate treatment and disposal capacity).
144 See generally infra tew a; I.J. (annotated section on public participation).
145. SARA 53IU. < EKCI.A 5310. 42 I .S.C. 5%5". Et K Stat. 44072. 

See generally infra tew at I I I .  (annotated section on citizen sttiisl.
146. Enviionmcnial Defense Fund v Environmental Protection Aeon- 

cy, “so. N'2-2234 (D.C . C tr. I0.X2); New Jersey \ Em ironmental Pro­
tection Aeeticy, So. v'2 223S tl).C ( i t .  ISS2) I hew cases even 
malty resulted in a settlement on I eh I. I7S4
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fund their development of data to challenge proposed selec­
tions of remedy. “*

(ii) SARA establishes a citizen suit provision in 
C E R C LA .1,1 The 1984 RCRA amendments had adopted 
a very btoad citizen suit provision1' 1 that could also be ap­
plied to Superfund sites if, as was likely, the substances 
were classified as solid or hazardous waste. SARA adds 
citizen suit provisions authorizing suits for alleged viola­
tion o f CERCLA standards, regulations, requirements, or 
orders: and against EPA or other federal agencies for 
fa ilu re to perform nondiseretionary duties under 
CERCLA . Frequent comments in the Senate and House 
floor debates"4 about use of the new citizen suits clause 
indicate that it may play a key role in several areas, in ­
cluding enforcing schedules and challenging cleanup 
decisions.

( iii) SARA authorizes private persons to petition EPA 
to have risk assessments done on any site."' In addition, 
in a far-reaching provision, SARA authorizes private par­
ties to petition the ATSDR to do health assessments"6 o f 
the health risks present at specific Superfund sites, 
regardless of whether such sites have been placed on the 
NPL . This latter provision appears to have the potential 
to trigger serious health questions about a site and could 
produce demands for EPA regulatory responses at an early 
stage. .

(iv) The community right-to-know and emergency plan­
ning provisions"7 adopted in response to the Bhopal mass 
chemical poisoning episode in India in December 1984 con­
tain elaborate provisions likely to sensitize the public to 
risks from the presence of hazardous substances in com­
munities. They also contain requirements for emergency 
planning, some of which will stimulate further communi­
ty or state review of what Superfund risks are present in 
a community and how they arc being dealt with.

□ H ea lth -R e la ted  A u thorities.1 '* A nother feature of ma­
jor importance in SARA is the expansion of health risk 
expertise to be brought to bear on Superfund sites. The 
ATSDR provisions in CERCLA §l04(i), largely unused in 
the original version of CERCLA, have been greatly ex­
panded in SARA. ATSDR is given broad authority to do 
toxicity profiles, testing on hazardous substances, and 
health assessments at Superfund sites. Such assessments 
must be done at all NPL sites and at other sites on the re­
quest o f EPA or a state. As noted in connection with public 
participation, the public may also petition for such health

151. SARA 5117. CERC LA §117(e). 42 U.S.C. §%|7<el. ELR Srat. 
44045.
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assessments. ' A I'SDR is also required to list 200 or moie 
haAirdons substances with toxicity profi les on each. I f  the 
health assessments result in A T SD R  findings o f  "s ign ifi­
cant risk to human hea lth ,"  E PA  is required to eliminate 
o r substantially mitigate such risk, i f necessary by requir­
ing such cosily remedies as pros ision o f  alternative water 
supplies o r  relocation o f  the popu lation a f f e c t e d . I t  is 
also possible that these A TSD R  studies will lay the basis 
fo r  p la in tif fs ' toxic tort suits.

□ Federal Facilities Cleanup Program ."'' The final ma­
j o r  feature in SARA  involves cleanups at federal facilities. 
Even in comparison with the new five-year $8.5 billion 
federal contribution to Superfund. the additional federal 
expenditures requited by the 1986 amendments fo r  cleanup 
at federal facilities are likely to he very large. The Depart­
ment o f  Defense, fo r  example, has been wrestling with 
cleanup at one site, the Rocky Mountain Arsenal near 
Denver, where the A rm y ’s suit against one P R P  claims SI .8 
billion in response costs."'i These federal expenditures are 
separate and apart from  Superfund because Superfund is 
not available fo r  federal facility cleanup costs.IM In the 
NCP , E PA  has previously reached the policy decision that 
federal waste sites meeting Superfund criteria should be 
listed on the N PL ,  even if Superfund monies were not 
available to clean them up ." ’4

in SA R A  Congress has required a systematic plan for 
cleanup o f  federal facilities in accordance with the NCP 
and C E R C L A , with deadlines fo r  assessments, NPL 
listing, preparation o f  R I /F S ,  and selection o f  remedial 
action. The Department o f  Defense, by far the largest 
federal p rop rie to r o f  Superfund sites, is required to set up 
an environment restoration program at its facilities and 
to arrange fo .mpporting annual app rop ria t ions . ’61 Both 
EPA  and the relevant state must concur in the remedial 
action selected at federal facilities.

Summary
As one reviews the five-and-a-half years since the Super­
fund program was inaugurated in 1981, one observes many 
EPA  changes in course, extremely modest cleanup pro­
gress,-tremendous transaction costs, and a dawning realiza­
tion that the cleanup task will be much more technically 
difficult and expensive than originally anticipated. SARA 
attempts to give statutory guidance on many o f  the policy 
issues inv olv ed, to c la rify  the standards o f  cleanup to be 
applied, and to facilitate settlements. At the same time it 
also multiplies the parties to be consulted and the oppo r­
159. See supra test accompanying notes 156.
ISO. SARA 51 in . CERC I.A  §I04(i>( 1 1), 42 U .S .C . §9604(i)(l I), ELR 
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tunities fo r veto through state participation, public pa r ­
ticipation, and citizen suit provisions, it should he clear 
tlial SARA  increases the prospects for regulatory and liiiga- 
tiun "g r id lo c k "  in the Superfund program. In addition, 
the increased health-related scrutiny o f  Superfund sites and 
l he provision fo r ATSDR  health assessments may greatly 
stimulate debate about solutions wherever there is pro long­
ed uncertainly about health risks. They may also stimulate 
private toxic tort suits against PR P s  by residents o f  the 
area .surrounding a hazardous waste site.

The welter o f  Superfund litigation to dale has helped 
to c la r i fy  some basic principles o f  the program, but it is 
very much to he hoped it w ill not lake another fou r years 
o f  litigation to test and c larify the new SA RA  provisions. 
There is a need fo r a great educational e f fo r t ,  great pa­
tience, and cooperation by E PA , the PRP s , and affected 
states and communities to arrive at vo luntary solutions. 
But i f  this need fo r  vo luntary solutions is unmet, and the 
a lready extensive Superfund litigation continues o r  p ro ­
liferates, SA RA  has the ingredients fo r  a great many more 
cases where more is spent on lawyers than on cleanups. 

H ope fu l ly ,  S A R A ’s resolution o f  debate about the ex­
tension o f  the Superfund and amendment o f  C E R C L A , 
fo l low ing three years o f  congressional hearings, comm it­
tee negotiations, and f lo o r  discussion should open impor­
tant opportunities fo r  achievement o f  Superfund goals. 
E PA ,  the states, and PRPs  now have the challenge o f  run­
ning a better program with more cleanups and less con ­
frontation. The cleanup industry has a glowing opportunity 
to develop new business and more cost-effective and more 
permanent cleanup technology. E PA . the Department o f  
Justice, P R P s , and private sector specialists in alternate 
dispute resolution, mediation, and creative institution 
building such as Clean Sites, In c . , '66 have an opportunity 
to make vo luntary settlements and prompt cleanups the 
pattern rather than the exception. Fo r both government 
and industry, the Superfund program as reauthorized by 
S A R A , which OTA  has predicted will run beyond the year 
2000, beyond 2 ,000 sites, and beyond S20 bill ion in Fund 
costs ,'6’ is a tremendous challenge to the nation ’ s capaci­
ty to solve a big and expensive problem involving participa­
tion by many parties, complex technological, economic, 
and health issues, and an unending need fo r  cooperation .

This is an assessment o f  SA RA  fo r  the longer term. Fo r 
the present, a wise political observer has written o f  the 
enactment o f  SA RA :

|T]he Superfund bill marks a major commitment— financed 
in a balanced way—to clean up the lile-thrcaiening residue 
o f  the now waning industrial age. It is a symbol that even 
in this conservative era, government and industry are 
prepared to meet ilieir obligations to public health, noi wa'k 
away from ihem.161

166. Clean Sues. Inc.. is an independent, nonprofit, hazardous waste 
cleanup corporation established In both industry and environmen­
tal icptc'eniativcs. See Clean Sites. Inc., I-rom Concept to Reality— 
May I>784 to December I9S5 tl9S6l (fir*t report on activities aiiJ 
finance*). Lot a discussion of the early plans ol Clean Sues. *oe CWSn 
Sires,At Age One. . . An Uneven Sian. Envoi., E„ Mar. IVS'5, at 2*.
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CERCLA  As Amended: A Seetion-by-Section Commentary
I. R E S P O N S E  ISSU E S

A .  Scope  o f  S u p e r fu n d  P ro g ra m

(i) P r im ary  A t ten t io n  to Pub l ic  H eal th  Threats*

The Amendment
The last sentence o f § 104(a) o f SARA, amending CLKC l.A  
§ l0 4 (a )(l), adds a broad directive to give primary attention to 
those releases which the President deems may present a public 
health threat.-'
CERCLA Prior to Amendment
CERCLA § 104(a) authorizes EPA to respond to threatened or 
actual releases o f hazardous substances, pollutants, or con­
taminants which may present an imminent and substantial danger 
to the public health or welfare or the environment.
A dministration Proposal
Section 101 o f the Administration’s bill, H .R . 1342, focused 
Superfund response authority on releases o f hazardous substances 
from uncontrolled hazardous waste sites.' EPA Administrator 
Thomas noted that the response authorities in the present law 
are loo sweeping in scope, saying that they "have the potential 
to dilute our scarce Superfund resources among non-site related 
releases, situations posing minimal public health threats, and other 
circumstances.” 4
Senate Action
The Senate Environment Committee Report emphasized that 
within EPA ’s broad authority to respond to actual or threaten­
ed releases o f hazardous substances or contaminants, EPA should 
place as first priority those threats to public health.’ This would 
not, however, preclude response lo situations which pose a purely 
environmental threat.6 The Senate bill contained a provision near­
ly identical to that adopted by the Conference Committee.
House Action
The changes made by the House in CERCLA §104 were intend­
ed to clarify and strengthen EPA ’s authority to respond to releases 
o f hazardous substances, pollutants and contaminants.' The final 
House bill prov ision, which was adopted by the Conference Com­
mittee, required that primary attention be devoted to releases 
which the Administrator deems may present a public health 
threat.*

1. Legislative History Sources
Administration Proposal, H.R. 1342/S. 494, § 101 (a).
Senate Environment Committee Report at 15-16.
Senale Hill, S. 51, §112(a).
House Commerce Committer Report at 67.
House Public Works Committee Report at 6-7.
House Hill, H.R. 2817, §104(a).
Conference Committee Report at 189.
SARA 5104(a).

2. SARA 5104a. CERCLA 5104(a)(1), 42 U.S.C. 59604(a)(1), El.R 
S t a t .  44011.

3. EPA Stfc.ion-by-Seclion Analysis, House Commerce Committee Report at 127.
4. Id. at 121.
5. Senate Environment Committee Report at 16.
6. Id.
7 .  House Commerce C o m m i t t e e  Report a t  6 7 .

S. Tiie on!;, change made by the Comereiue Committee was to cn.it ee
"Adm inistrator" to "President" :*.•. ontoim with the inner amend
mem s. I onterertce Committee Report at 1x9

(ii) Priority  fo r  D r in k in g  W ater  Supp l ies ’

The ,-l mendmem
SARA §118(a) adds a new CERCI.A  §118 requiring the Presi­
dent to give high priority to responses to releases o f hazardous 
substances, pollutants, or contaminant' which result in the clos­
ing o f drinking water wells or contamination o f a principal drink­
ing water supply.10 This priority will he applied both for listing 
purposes and lo r actions taken pursuant to CERCLA §§104 or 
106.

CERCLA Prio r lo  Amendment 
No provision.
A dministration Proposal 
None.
Senate and House Action
The Senate bill contained no similar provision. The Conference 
Committee adopted the House provision with one slight modifica­
tion. The House bill placed priority on contamination o f a sole 
or principal drinking water source as designated under the SDWA; 
the Conference Committee modified this so that the Ad­
ministrator would not be constrained by existing interpretations 
o f thic phrase under the SDW A ."
(iii) P ro h ib i t io n  o f  R esponse  to V arious  Kcleuses"

The Amendment
Section 104(c) o f SARA amends CERCLA §!04(a) to prohibit 
Superfund responses for (a) releases o f naturally occurring, 
unaltered substances; (b) releases front products which are part 
o f the structure o f, and result in exposure within, residential, 
business, or community structures; or (c) releases into public or 
private drinking water supplies resulting from ordinary deteriora­
tion o f the system." A savings provision allows fo r response to 
any hazardous substance release where a public health or en­
vironmental emergency exists and no oilier person lias the authori­
ty and capability to respond to the emergency in a timely manner.
CERCLA Prior to Amendment
CERCLA § I0.'(a) authorizes EPA to respond to all threatened 
or actual releases o f hazardous substances, pollutants, or con­
taminants which may present an imminent and substantial danger 
to the public health or welfare or the environment.
A dministration Proposal
The Administration's proposed amendment would not allow EPA

9. Legislative History Sources
Administration proposal, H R. 1342/S. 494, no provision. 
House Bill, H.R. 2817. 5118(b).
Corfcrencc Committee Report at 232.
SARA 5118(a).

It). SARA §1 ISta), CERCLA 5118/42 U.S.C. .59618, ELR Sr.vr. 44046.
11. Conference Committee Report at 232.
12. Legislative History Sources

Administration Proposal, H.R. 1342 S.494. 55101(b). (e), anJ td). 
Senate Environment Committee Report at 16-17.
Senate Debate, 131 Cnsci. Rfcf. SI 1617 (daily ed. Sept. 17, 13x5). 
Senate Hill. S. 51. 5112(b).
House Commerce Committee Report a( 91-92. 2’ 0.
House Hill, H.R. 2817, 5IIX(a).Conlerence Committee Report at 1X5, 190.
S A R A  > | I J 4 l * ).

13 SARA U'.Kte; t.T'RC I \  i l(i4 ia )(3 ) and >4|. 42 I S C . 5‘JZn <4i m 3 1 
and |4 ). E LR  St.vt. 4 4 01)
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lo re sp o n d  lo the  fo l low ng types o f  releases, absent  a  d e tu tm in u -  
iu)ii that  die release const i tu ted  a m a jo r  public  liealdi o r  cn- 
v i ro n m en ia l  emergency  in which no  p e rso n  is a u th o r ize d  or 
capab le  ol responding: ( I )  releases f rom  mining activities covered  
by S M C R A ; (2) releases o f  pesticides registered under  F IF R A ;  
(3) releases affecting dwellings or inhabited  com m unity  structures, 
o r  w a ter  supply  wells when c o n ta m in a t io n  is not caused  by a 
release I'tom a hazardous substance facility; (4) teleases ol n a tu ra l ­
ly occurr ing ,  una lte red  substances f rom  locations where  they are 
na tu ra l ly  fo u n d :  a n d  (5) o th e r  teleases covered  by a federal p e r ­
m i t . "  The  A d m in is t r a t io n ’s p toposu!  w ould  also p roh ib i t  E P A  
response under l . 'E R C L A  § 104(a) to pollutants and  con tam inan ts ,  
p e rm it t ing  response  to h aza rd o u s  subs tances  o n l y . "

Senate Action
A lth o u g h  the  Sena te  E nv iro n m en t  C o m m it te e  substantia l ly  
ado p ted  the Adm inistra tion provision, it did not exclude responses 
to  releases f tom  mining sites,  pesticides, o r  releases pu rs  ::'r.t *o 
a federal perm it .  T h e  Sena te  bill fo l low ed  this p a t te rn  a n d  \»ss 
subsequen t ly  a d o p te d  by the C o n fe ren ce  C o m m it te e ." '

House Action
T h e  H o u se  bill a d o p te d  the  A d m in is t r a t io n ’s p ro p o sed  l im i ta ­
tion  to C E R C L A  response  au th o r i ty  with so m e  m od if ica t io n s .  
Sec tion  118(a) p rov ided  tha t  E P A  m ay  not respond  to  releases 
f ro m  coal mining sites for which a  response  is avai lable  u n d e r  
S M C R A  in ad d i t io n  lo those  a d o p te d  by the  C o n fe ren ce  C o m ­
mittee  in SA R A  5 104(c). This bill included a savings clause which 
w ou ld  allow E P A  response in these eases if  E P A  de te rm ined  (hat 
the  release const i tu tes  a  m a jo r  public  heal th  o r  en v iro n m en ta l  
em ergency .  T h e  H o u se  bill did no t  ad o p t  the  A d m in is t r a t io n ’s 
p ro p o sa ls  which precluded  response to p o l lu ta n ts  an d  c o n ­
tam inan ts  or lo releases resulting from pesticides registered under  
FI F R A .

(iv) P rov is ion  o f  A l terna tive  W a te r  S u p p l ie s "

The Amendment
Section 101(1) o f SARA inserts a new definition at CERCLA 
§101(34) which clarifies that the term "alternative water supplies”  
includes drinking water and household water supplies."
CERCLA Prior to Amendment
At presen t  C E R C L A  includes in its d e f in i t io n  o f  removal"* an d  
rem edia l  a c t io n 2" the " p ro v  ision o f  a l te rn a t iv e  water  s u p p l ie s ."

A dministration Proposal 
None.
Senate and House Action
Sec tion  107 o f  the S en a te  bill c larified tltat " a l te rn a t iv e  w a te r  
su p p l ie s "  includes, bu t  is no t  limited to, d r in k in g  w a ter  a n d  
h o u seh o ld  w a te r  supplies .  T he  Sena te  E n v iro n m e n t  C o m m it te e

14. House Commerce Committee Report at 128.
15. Id. at 127.
16. The Senate Environment Committee listed examples of specific situa­

tions which were intended to be covered, as well as examples o f some 
that were not so intended. Senate Environment Committee Report at 16-17.

17. Legislative History Sources
Administration Proposal, H.R. 1342/S. 494. iio prevision.Nonule Environment Committee Report at 7-8, 80,Senate Hill, S. 51. 5107 
Conference Committee Report at 186.
SARA slUI(l).

IS. SARA  ? IO I lf | . C E R t.l A 5101(341. F I R Siai. 44D0S
19 . CLKC! \ 5 1 0 1 ( 2 3 )  4 2  t S.C. 59601(23). I I K Siai 4 4 0 0 '
20. (  LRC I.A  ;IO Il2 4 |, 42 I < ( 596111(24), l;L R  S i v l. 441)0'

was informed that EPA had only used its prior authority to 
replace drinking water and not household water.11 The Commit­
tee staled that "the teplacemem o f all water, not just that used 
for drinking, is important lot the protection o f human 
health . . . .  [Plrudencr demands that when the drinking water 
supplies ate replaced, household water supplies should he replaced 
as w e ll." "  flte House bill lutd no corresponding provision.

(v) Community Relocation"

The Amendment
Section 118(h) o f SARA amends the definition ot remove or 
removal to include the costs involved in permanent relocation 
o f residents where cost-effective or necessary to protect public 
health or welfare." For businesses located in these areas, such 
costs include tlte payment o f business debt installments running 
from the date o f evacuation until 30 days following permanent 
relocation. Individuals unemployed as a result o f relocation arc 
entitled to assistance as provided in §§407 and 408 o f the Disaster 
Relief Act with funding provided under CERC I.A . rite Con­
ference Committee added an express limitation restricting the ap­
plication o f litis provision to dioxin sites in Missouri.21

In a related measure, SARA §110, which addresses health- 
related authorities, adds a new CERCLA § 104(i)( 11),28 This sec­
tion authorizes the permanent or temporary relocation o f in­
dividuals when a health assessment results in a finding that ex­
posure to certain substances presents a significant risk to hitman 
health.
CERCLA P rio r to Amendment
The definition o f remove or removal in §101(23) incluoes only 
temporary evacuation and housing o f threatened individuals not 
otherwise provided for.
A dministration Proposal 
None.
Senate and House Action
The Senate Environment Committee, concerned by the difficulties 
EPA had in responding to the Times Beach, Missouri dioxin 
episode, proposed to grant detailed authority >o UFA ;e handle 
community relocation as part o f a removal action. This includ­
ed expanding the definition o f removal to include such items as 
payment o f business debt and unemployment compensation. The 
provision authorized EPA to provide permanent relocation as 
the most appropriate remedy even when the site is not on tltc 
N PL .2’ The Committee stressed the clarifying nature o f the 
amendment, stating that the amendment was not intended to 
substantially alter the scope or intent o f CERCLA .2’ These pro­
visions were incorporated in §105 o f tlte Senate bill. The House 
amendment contained no comparable provision.
21. Senate Environment Committee Report at 7.
22. Id. at 7-8.
2 3 .  Legislative History Sources

Administration Propositi, H.R. 1342. S. 494, no provision.Senate Environment Committee Report at 6-7, 79.
Senate Hill, S. 51, §105.
Conference Committee Report at 2 3 3 - 3 4 .

SARA 5118(h).
24. SARA 5118th), ELR S t a t .  44047, as a note alter CERCI.A 5118.
25. These sites include those at which a decision concerning relocation 

has already been considered as oi the date o f enactment, namely 
Quail Run. Minker Stout • Romaic.-.1 Creek, Piazza, Castlewood. anil 
Times Reach. Conference Committee Report at 234

26. SARA 5110, CLRCI A 5 l04(i)(ll). 42 U.S.C. 59(9141;)(I It. ELR 
Stat. 44020.

27. Senate Environment Committee Report at 6 '.
2S lit.
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(vi) A b a n d o n m e n t  o f  H a z a rd o u s  W aste  Receptac les  Inc luded  
us R elease1*

The Amendment
S A R A  9101(c) a m e n d s  the  defin i t ion  o f  release in C E R C L A  
§101(22) to  include the  a b a n d o n m e n t  o r  d isca rd ing  o f  ba rre ls ,  
co n ta in e rs ,  a n d  o lh e r  closed receptacles c o n ta in in g  a n y  h a z a r ­
do u s  substance,  po l lu tan t,  o r  c o n ta m in a n t . '0 T h e  use ol the w ord  
" c o n ta in in g "  is in tended lo cover s ituations where the receptacles 
a re  b ro k en  o p e n ,  curren tly  leaking, or  merely l ined with residue.

CERCI.A  P rio r to Amendment
A ccord ing  to the  C o nfe rence  C om m ittee ,  the def in i t ion  o f  release 
u n d e r  C E R C L A  §101(22) a llows the President  to  tak e  response  
act ion  with regard to such receptacles. The  new am endm ent  m ere ­
ly c o n f i rm s  a n d  clarifies the P re s id e n t ’s present  a u th o r i t y . "

A dministration Proposal 
N o n e .

Senate and House Action
T h e  S ena te  bill d id  not address  (his p rov is ion .  T h e  Mouse bill 
p ro v id ed  the language  a d o p te d  by the C o n fe ren c e  C o m m it te e .

B . A u th o r i ty  to R esp o n d  to Release a n d  P re p a re  R I / F S ,S

The Amendment
Sec tion  104(a) o f  S A R A  a m e n d s  C E R C L A  9104(a)(1)1’ to 
a u th o r iz e  E P A  to  a llow  P R P s  to con d u c t  rem ova l  o r  remedial  
ac t io n s  a n d  p re p a re  R I /F S s  in acc o rd an c e  w ith  §122 o n  s e t ­
t l e m e n t s . "  N o  p re p a ra t io n  o f  an  R I / F S  by a P R P  shall be 
au th o r iz e d  unless E P A  has d e te rm ined  that  the  P R P  is qua li f ied  
to c o n d u c t  it; a r ra n g e s  fo r  a  “ q u a l i f i e d ' " '  pe rson  (w h o  is to be

29. Legislative History Sources
Administration Proposal. H.R. 1342/S. 494, no provision.
House Commerce Committee Report at 66.
House Public Works Committee Report at 5-6.
House Bill, H.R. 2817, §IO!(b).
Conference Committee Report at 184.
SARA §101(0,

30. SARA § 101(c), CERCLA §101(22), 42 U.S.C. §9601(22), E’ .R S t a t .  44006.
31. Conference Committee Report at 184.
32. Legislative History Sources

Administration Proposal, H.R. 1342/S. 494, § 101(a).
Senate Environment Committee Report at 15-16, 85.
Senate Rill, S. 51, §112(a).
House Commerce Committee Report at 67, 127.
House Public Works Committee Report at 8.House Bill, H.R. 2817, §104(b).
Conference Committee Report at 188-189.
SARA §§!04(a), 111(d)(2).

33. SARA 5104(a), CERCLA 5104(a)(1), 42 U.S.C. §9604(a)(l), ELR 
S t a t .  44011. See also SARA §111(d)(2), which adds CERCLA 
§111(c)(8) referring to contract costs under §l04(a)(t). SARA 
5111(d)(2), 42 U.S.C. §9611(c)(8), ELR S t a t .  44035.

34. New CERCLA 5122(e)(6) states that whenever the government or 
a PRP authorized by an administrative order or a consent decree 
has initiated an RI/FS, no other PRP may undertake any remedial 
actions at that site unless authorized.

35. The House text referred to a “ qualified, objective per sen." The Con­
ference Report replaced the term "objective" witlra discussion of
its requirement that a “ qualified person" perform the oversight:

The term "qualified person ." refers to someone with the p ro ­
fessional qualifications, expertise, and experience necessary
to ptovide additional assurance that the President is conduc­
ting mcnninglul oversight o f  the remedial investigation and 
feasibility studies being performed by potentially responsible
parties in accordance with section 122 The President ream s
the prutsipal responsibditv to pr-vpt-i. oversee the conduct
o f remedial investigations and icasilJity s t u d i e s  and the
qualified retson is lo  work fo r and assist -lie President Xns
sue!; person contracicJ for or atrauged tor should be governed

experienced a n d  governed by E P A ’s s tandards  o r  conduct  relating 
lo conflic t  o f  interest) to  assist  E P A  in oversee ing  and  reviewing 
the c o n d u c t  o f  the R I / F S ;  a n d  ob ta ins  th e  P R P ’s u n d e r ta k in g  
to p ay  for the cost o f  the  oversight c o n tra c t .  A P R P  p e r fo rm in g  
such ro les  with respect to  c leanup  shall n o t  be  enti t led  to a lesser 
s t a n d a r d  o f  liability o r  to receive p re fe ren tia l  t rea tm en t  us a 
re sp o n se  act ion  c o n t ra c to r .

CERCLA Prior to Amendment
C E R C I .A  §§104 a n d  105 a n d  the N C P  c o n te m p la te  a s ignificant  
role  for  p r iva te  parties in response ac t ions .

A dministration Proposal
T h e  A d m in is t ra t io n  sp o n so red  this p rov is ion  in § IOI(a)  o f  H .R .  
1342 to  m ak e  c lear tha t  the  President h a s  d isc re t ion  to decide  
when  P R P s  ra th e r  th a n  E P A  are a u th o r iz e d  to c o n d u c t  
c leanups . '*  It is E P A ’s un d e rs tan d in g  th a t  the  new prov is ion  " i s  
not in ten d ed  'o  preclude  o r  d iscourage  re spons ib le  pa r ties  f ro m  
c o n d u c t in g  c leanup  ac t ions  without  the fo rm al  perm iss ion  o f  the  
Federal  G o v e rn m en t ,

Senate Action
The  Senate E nvironm ent C om m ittee  ado p ted  E P A ’s proposa l  a n d  
ra t io n a le  a n d  this p rov is ion  was passed by the  Senate .

House Action
T h e  H o u se  C o m m e rc e  C o m m it te e  en d o rsed  the  A d m in is t r a t io n  
a m e n d m e n t  in its repo rt .  T h e  H ouse  Public  W o rk s  C o m m i t te e  
p ro p o se d  to  a d d  language  tha t  E P A  cou ld  no t  perm it  a P R P  to 
conduct  a n  R I /F S .  T he  issue was debated  be tw een  representatives 
o f  the H o u s e  C o m m erce  C o m m it te e  a n d  H o u s e  Public  W o r k s  
C o m m it te e  in evolving the c o m p ro m ise  bill ( H .R .  3852) sent to 
the  f loor  by  all H ouse  c o m m ittees  w o rk in g  o n  the  S u p e r fu n d  
legislation. A cco rd in g  to H .R .  3852, P R P s  sh o u ld  be a llow ed  to  
c o n d u c t  a rem edia l  inves tiga tion  " o n ly  i f  the  pe rson  c o n d u c t in g  
the  inves tiga tion  o r  s tudy  fo r  the responsib le  p a r ty  is q u a l i f ied  
to c o n d u c t  such an investiga tion  o r  s tudy  a n d  is a p p ro v ed  by the  
A d m in is t r a to r ,  if the A d m in is t r a to r  en te rs  in to  a c o n tr a c :  w ith  
a qua li f ied ,  ob jec t ive  pe rson  to  oversee a n d  review the  c o n d u c t  
o f  such, investigation o r  s tudy ,  an d  if  the responsib le  pa r ty  agrees  
to re imburse  the Fund for any  costs incurred bv the  A d m in is tra to r  
u n d e r  the oversight c o n t r a c t . ’"* T he  c o m p ro m ise  p ro p o sa l  w a s  
a d o p te d  as § 104(b) o f  the H o u se  bill.

C .  F e d e ra l /S ta le  C ost  Sharing

e « C os t  o f  res to r ing  g ro u n d  a n d  su rface  w a te r  a s  remedial  
expense”

The Amendment
Section I0 4 ( i )o f  S A R A  a m e n d s  C E R C L A  § 104(c) to provide  th a t

by the Agency's standards o f ethical conduct relating to con­
flict o f interest.

Conference Committee Report at 189.
36. "This amendment would confirm that if the Federal government 

determines that a Federal response is needed, the President would 
have the discretion to determine the appropriate response and to 
lake action; responsible parlies w ould not be authorized to lorestal! 
Federal response.”  EPA Seciiort-by-Section Analysis, liou-c Com­
merce Committee Report at 127.

37. hi. See Wickland Oil Terminals v. ASARCO, Inc., ’ 92 f 2d 8*7. 
16 El.R 2(H54 i9ih Cir. 19861.

38. See H.R. 3852. 99th Cone., 1st Scsv. 5104(b). 131 Cost,. Rs<
H 10832 (daily ed. Dee. 4, I9.S<!.

39. I v'uislative History S o u r c e s

Administration Proposal, it R 1342 8 aoqt no provoiou 
Senate Environment ( oniniillei -eport at 20-21 
S e n a t e  I l i l l ,  s  5 1 ,  >1 f  
House t oiuineree C ommittee Report ,il '0.
H ou s e  Ilill. II R 2SJ". ,104ui 
( onterenee Committee Report a! |4t 
s Xlt.X tltuiii.



costs  o f  restoring g ro u n d  a n d  surface  w i t e r  to  a  level th a t  assures 
p ro tec t io n  o f  h u m an  health  is to be t rea ted  as  p a r t  o f  the  cost 
o f  remedial action and  no t  a n  operat ion  a n d  m ain tenance  (O& M ) 
cost  a llocab le  to  a  stale .*0 T h e  o p e ra t io n  o f  such m easure s  for 
a  p e r io d  of ten years is a lso  to be trea ted  as par t  o f  the remedial  
a c t io n  ra th e r  than  a< an  expense.  As a  result,  the  s ta tes  will only 
be  responsib le  f o r  10 pe rcen t  o f  such costs as o pposed  to 100 p e r ­
cen t  i f  they  were considered  O& M . Activities required  to  m a in ­
ta in  the effectiveness o f  such  measures fo l lowing the first ten- 
y e a r  per iod  o r  the  com ple t ion  o f  the rem edia l  ac t ion ,  whichever  
is earl ie r ,  shall be considered  O&M.*'

CERCLA Prior to Amendment
U n d e r  C E R C L A  § 104(c)(3)(A) states a re  requ ired  to a ssu re  p a y ­
m ent o f  all fu ture  O&M costs. C urren t  E P A  policy provides that  
E P A  picks up  90 percent o f  the  first year o f  O & M ; s ta tes  p r o ­
vide 10 percent in the first year and  100 pe rcen t  th e re a f te r .12

.-t dministration Proposal 
N o n e .

Senate Action
T h e  S en a te  Env ironm ent C o m m it tee  stressed the  im p o r ta n ce  o f  
c la r ify ing  the financial ob liga t ion  o f  S u p e r fu n d  co ncern ing  the 
c leanup  o f  ground  and surface  water c on tam ina tion  o f  N P L  sites. 
T h e  c u rren t  practice o f  fund ing  this m a jo r  a spec t  o f  the c lean u p  
o n  a 9 0 /1 0  basis was ex tended  from o n e  y ear  to up  to five years'. 
T h e  C o m m it te e  fell tha t  the dis t inc t ion  o f  rem edia l  versus O & M  
cost  sh o u ld  be  based on the  degree o f  c lean u p  achieved;  thus  a 
rem edia l  act ion  would  not becom e O& M  until  p ro tec t ion  o f  
h u m a n  health  and  the env ironm en t  was assu red .  T he  five-year 
l im i ta t ion  an d  the requ irem en t  tha t  expenses be  paid exclusively 
f ro m  responsib le  pa r ty  cost  recoveries l imited this idea in som e 
respects but were included to a d d r ts s  E P A 's  concern  over  h a v ­
ing to  set aside funds to f inance long-term  c leanups  o f  c o n ­
t a m in a ted  g ro u n d  a n d  su rface  w a te r .1’

T h e  Sena te  bill followed the Senate  E n v iro n m en t  C o m m it te e  
r e co m m e n d a t io n s  as d id the  C o nfe rence  C o m m it te e ,  a l th o u g h  
the five-year l im ita tion was expanded  to ten years.

House Action
T h e  H o u se  provision was included to e n su re  that  E P A  consider  
all cos ts  associated  with c lean u p  at a site. C o n c e rn  was voiced 
in the  H ouse  C om m erce  C o m m it tee  over (lie fa ilure  to classify 
long-te rm  c leanup  remedies,  sueli as p u m p in g  a n d  irea ting  o f  
g ro u n d w a te r ,  as legitimate remedial act ion  costs.  Such fa ilure  
might a llow E P A  to look to less expensive,  less pe rm an en t  
rem ed ies  than  might be w arran ted  by the c ircum stances .  S la tes  
were con ce rn ed  that  they woidd have to comple te ly  finance long­
term ac t ions  to adequa te ly  clean up the site.  A ccord ing ly ,  this 
p rov is ion  was included io encourage  E P A  to consider  all costs  
a ssoc ia ted  with a site c le an u p  a n d  to choose  p e rm a n en t  c lean u p  
so lu t io n s  lo r  Sup e rfu n d  sites .11

Section  l()-t(ii o f  tlte H o u se  bill p rov ided  that in the case  o f  
g ro u n d  o r  surface  w a ter  co n ta m in a t io n ,  com ple ted  remedial a c ­
tion  sh o u ld  be deem ed to be the co m ple tion  o f  tha t  t r ea tm e n t ,  
w h e th er  onsi te  o r  o ffs i te ,  necessary to res to re  g ro u n d  and  su r ­
face w a ter  qu.diiv to a levei that  assures the p ro tec t ion  o f  h u m a n  
health  a n d  the cits i ronm en t .  Activities req u ired  to m ain ta in  the  
effectiveness oj such m easures  following the  co m p le t io n  o f  
lem edia l  ac t ion  would lie considered  m ain tenance .

. 16 ELR 10380
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(ii) E x p an d e d  R e im b u rsem en ts  to States**

The Amendment
Section  104(h) o f  S A R A  a m e n d s  C E R C L A  § 104(c) to  p ro v id e  
(ha t  s ta te s  be  c red ited  fo r  a m o u n ts  ex p en d e d  p u rsu a n t  to c o n ­
trac ts  o r  c o o p era t iv e  ag reem en ts  fo r  rem ed ia l  a ct ions  a t  N P L  
facilit ies.14 T he  credit is limited to reasonable,  docum en ted ,  direct,  
o u t -o f -p o c k e t  expend i tu res  o f  n o n - fed c ra l  fu n d s .  Expenses i n ­
cu r re d  p r io r  to listing will be  covered i f  the facili ty is later listed, 
a contract  entered into , and  the expenses would have been credited 
had  the  facility been listed.

T h e  credit fully covers funds expended between Ja n u a ry  1, 1978 
an d  D ecem b er  I I ,  1980 fo r  cost-eligible response  ac t ions  an d  
c la ims fo r  d am ag es  c o m p e n sa b le  u n d e r  C E R C L A  §111. A f te r  
D ecem b er  11, 1980, 90  percen t  o f  s ta te  expenses incu rred  a t  
facilities owned but not operated  by a s ta te  shall be credited. A fte r  
the d a te  o f  en ac tm e n t ,  p r io r  a p p ro v a l  by the A d m in is t r a to r  o f  
expend i tu res  m ay  be required  as a co n d it io n  o f  g ran ting  a  credit .

I f  the  credit  exceeds the  s l a te ’s cos t-sha re ,  the  s ta te  m ay  app ly  
the credit to o ther N P L  facilities in that s late .  The credit,  however, 
does not entitle the sta te  to direct p j> inen t  nor  to the federal share  
o f  costs  fo r  that  facili ty. N o  special  fu n d s  a re  requ ired  to be  e a r ­
m a rk e d  fo r  sa tisfying these  c redit  p rov is ions .

CERCLA P rio r io Amendment
T h e  credit  prov ided  to  the  s ta tes  u n d e r  C E R C L A  § 104(c)(3) is 
limited to  non-fcderal expenditu res  for response act ions and  c o m ­
pensable d am a g e  claims between Ja n u a ry  I, 1978, an d  Decem ber 
I I ,  1-9S0, th a t  a re  d o c u m e n te d ,  d irec t,  a n d  o u t -o f -p o ck e t .

Administration Proposal 
N one.

Senate Action
The  Senate  Environment C o m m it tee  intended that  states be a llow­
ed to a p p ly  s ta te  credits  to  sites o th e r  t h a n  w here  the  c redit  was 
earned .  U n d e r  the old law  credits were app lied  only  tow ard  w o rk  
at the specific  site but o f te n  there  might  be little w o rk  left to  be 
d o n e  at the  site o r  the e xpend i tu re s  might  exceed the  s t a te ’s sha re  
o f  c o s t s .1'  In ad d i t io n ,  s ta te s  w ou ld  now  be a llow ed  to  e n te r  i n ­
to  a c o n tra c t  o r  c o o p era t iv e  ag ree m e n t  to receive credit fo r  
c leanup costs a t  N P L  sites in adv an ce  o f  an y  obligation  o f  federal 
funds to these  sites. T h is  w as  h o p e d  to  p ro v id e  an  incentive to 
init iate re sponses  " a t  the fastest poss ib le  p a c e . " 1’ These  p ro v i ­
sions a p p e a re d  in the  S e n a te  bill.

House Action
Tlte H o u s e  C o m m e rc e  C o m m it te e  agreed  th a t  there  was a  need  
to clarify tlte cost-sharing re la tionship between E P A  and the states 
in o rd e r  to  a llow states to  e x p en d  the ir  o w n  m o n ie s  with the  e x ­
pectation o f  being re im bursed. Nevertheless, it voiced several c o n ­
cerns,  m ain ly  that  the c red i t  p rov is ions  d o  not beco m e  " g a p in g  
lo o p h o le s "  a llowing  the  s ta te s  to spend  federal funds w i th o u t  
'.trict E P A  oversight.11 T he  na tional  site priorit ies must he obse rv­
ed a n d  m a in ta in e d ,  so th a t  sta tes  d o  no t  feed fu n d s  into low

12-86

45. Legislative ilistorv Sources
Administration Proposa l, H.-R. 1342/S. 494, no provision. 
Senate Environment Committee Report at 18.
Senate Hill, S. 51. 5114
House Commerce Committee Report at 69-70.
llou *e  Pultlic W orks Committee Report at 9-10.
House Hill, H R. 2817, 5104(g).
Conference Committee Report at 192.
SARA 5104(1,1
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priority sites. For these reasons, the credits were restricted to N l’ L 
sites covered by contract or cooperative agreements, to noil-listed 
sites which are eventually listed, and to those costs which are 
reasonable (including administrative costs).'0 Section 104(g) o f 
the House bill was adopted by the Conference Committee, 
modified only by the deletion o f coverage o f administrative 
expenses.
(iii) 50 Percent Stale Cost Share fo r Cleanup o f Slate- 
Operated Sites11
The Amendment
Section 104(f) o f SARA amends CERCLA §l()4(c)(3) to specify 
that the 50 percent or greater state cost share requirement ap­
plies to facilities which arc operated by a state cither directly or 
through a contractual relationship, but not to facilities merely 
owned by a state.11
CERCLA Prior to Amendment
CERCLA mandates in § 104(c)(3)(C) a '0 percent state cost share 
fo r response action costs at private facilities and 50 percent at 
state-owned facilities.
Administration Proposal
The Administration proposed to increase the states' share o f 
response costs at public and private facilities. The state cost .share 
for response at public facilities would be increased from 50 lo 
75 percent but would be based on operation by the state rather 
than ownership. The cost share at private facilities was increas­
ed from 10 to 20 percent in §117.
Senate Action
Section 115 o f the Senate bill would amend CERCLA by impos­
ing the original 50 percent or greater state cost-sharc o f response 
costs for public facilities on the basis o f state operation, rather 
than state ow nership, o f the facility at the time o f the hazardous 
substance disposal.11 The 50 percent cost share would apply to 
sites owned and operated by the state, sites owned by the state 
but operated by a private party under contract or lease with the 
state, and sites ov.T>*d by private parties but operated by the 
state.'1 This approach was adopted by the Conference Committee.
House Action
The House Commerce Committee Report specified that the 50 
percent minimum state cost share should be applicable only if 
the facilities were both owned and operated by the state at the 
time o f the hazardous substance disposal.1’ The Committee felt 
that CERCLA currently fails to provide clear guidelines on the 
question o f privately operated waste disposal facilities which are 
located on state land and which have become Superfund sites; 
EPA has misinterpreted this situation as one which requires a 
50 percent cleanup contribution from the state, The Committee 
did not intend a 50 percent contribution where a state did not 
operate a site directly.”
50. Id. at 64-70.
51. Legislative History Sources

Administration Proposal. H.R. 1342/S. 444. §§107 and 117. 
.'senate Environment Committee Report at 18-14.
Senate Ilill, S 51, Si 15.
House t omincree Committee Report at 6x-(i4, 154.
Unu-e Publli Works Committee Report a: 150 
Commnee t ommittee Report at 14!SAIt X :104lt
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The House Public Works Committee applied the 50 percent 
cost share to facilities both owned and operated at the time o f 
disposal. However, it withdrew the authority o f EPA to increase 
the 50 percent cost share at public facilities according to the state’s 
degree o f responsibility for the hazardous substance disposal."

(iv) Reimbursement to Local Governments1*
The Amendment
Section 123 o f SARA inserts a new §123 in CERCLA which 
authorizes local governments affected by a hazardous substance 
release to apply to EPA for reimbursement o f expenses incurred 
in carrying out temporary emergency measures necessary to pre­
vent or mitigate injury to human health or the environment.1* 
Measures such as security fencing and response to fires and ex­
plosions are authorized. Reimbursement is limited to S25.000 per 
response, and must be in accordance with rules promulgated by 
EPA .‘ °
CERCLA P rio r to Amendment 
No provision.
Administration Proposal 
None.
Senate and House Action
No comparable provision was included in the Senate bill. The 
House provision on this subject was modified by the Conference 
Committee to make a distinction between traditional local 
emergency services which should continue to be funded locally 
and those relating to hazardous substance response.

(v) Repeal o f Preemption o f State Taxation for Superfund 
Purposes*1
The Amendment
Section 114(a) o f SARA strikes §114(c) o f CERCLA and 
substitutes an unrelated new §114(c).*’ The purpose o f this amend­
ment is to repeal the prohibition on state taxation to fund Super­
fund purposes. As a result, the Supreme Court’s recent decision 
upholding the preemptive effect o f CERCLA §114(c) becomes 
moot.*1

57. House Public Works Committee Report at 150,
58. Legislative History SourcesAdministration Proposal, H.R. 1342. S. 494, no provision.

House Commerce Committee Report at 51, 103.
House Public Works Committee Report at 6S-69.
House Hill, H.R. 2817, §123.
Conference Committee Report at 256.
SARA §123.

59 . SARA § 1 2 3 .  CERCLA §123 ,  4 2  U.S.C. §96 2 3 .  ELR S t a t .  4 4 0 6 3 .
60. A further monetary limitation is expressed in SARA §111(d)(2), ad­

ding CERCLA §1 i l(c)(l I). Under this section, not more than 0.1 
percent of the f  und may be used for such reimbursement during 
die five-year perioJ beginning October 1. 19S6, ELR Siai. 44036

6!. Legislative History Sources
Administration Proposal, H.R, 1342 S. 494, §116.
Senate Environment Committee Report at 59-60.
Senate Hilt. S. 5i. §I4~House Commerce Committee Report a: 83-84 
House Public Works Committee Report at 2T 
House Ilill. ILK 281'. 5114 
Conference (.ommittee Report Jt 225.
S \R .\ si I4l.il
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CERCLA P rio r to Amendment
CERCI.A  §114(c) prohibited states from imposing taxes lo  fund 
compensation for claims for any eosi o f response or damages 
or for claims which may he eompensaied under CERCLA . Sec­
tion 114(e) contained a savings clause authorizing sinie use o f 
general revenues to create such a compensation fund or the im­
position o f taxes or Ices to pay for equipment and preparations 
to provide protection from releases o f hazardous substances a f­
fecting the state.
.-I dministration Proposal
The Administration proposed the repeal o f §114(e).
Senate and House Action
The Senate Environment Committee concluded that the conflic­
ting judicial positions on the meaning o f CERCLA §114(c) had 
created a barrier, blocking the creation o f state Superlund pro­
grams. An amendment deleting CERCLA §114(e) was necessary 
to allow the states to raise funds to meet their cost-sharing and 
other duties incident to cleanup. Flic Senate adopted this pro 
posal to delete preemption o f state taxes for Superfund pur­
poses.’'1

The House bill, H .R. 2817, would amend §114(c) to allow states 
to require contribution to a fund whose purpose is to pay for 
costs o f response or damages.
(»i) Contracts and Cooperative Agreements; Enforcement 
Costs'"
The .4 mendment
The existing CERCLA provisions on cooperation between EPA 
and the states arc clarified by §104(/) o f SARA, amending 
CERCLA § I04(d)( 1 ).*'“ The new language authorizes response ac­
tions under a contract o r cooperative agreement with a state, 
political subdivision, or Indian tribe where such an entity applies 
for a contract or agreement and F.PA determines that the entity 
has the capability to carry out the response. EPA must decide 
whether it will enter such an agreement within 90 days o f a re­
quest; the resulting pact may cover one or more separate facilities. 
The Conference Report states that the activities which may be 
covered in cooperative agreements include “ overall implemen­
tation, coordination, enforcement, training, community relations, 
site inventory and assessment efforts and administration o f 
remedial activities as authorized by this Act."'’ ’

State expenditures on NPL sites during 1985-86 are eligible 
retroactively for reimbursement. In addition, the definitions o f 
•‘ respond" and “ response”  in CERCLA §101(25) are amended 
to incluoe enforcement activities making such costs, when incur­
red by the states, reimbursable as “ response costs" from Super- 
fund under CERCLA §111(a).**
CERCI.A Prior to Amendment
CERCLA § 104(d) authorizes contracts and cooperative 
agreements with states and other political subdivisions, subject 
to the cost-sharing conditions o f § 104(c)(3).v* These arrangements
6-4. Senate Environmental Committee Report at 54 60.
65. I.egislat ve History Sources

Administration Proposal. H.R. 1342 S. 444, §|ti6.
Senate Environment Committee Report at 24-25.
Senate kill. S. 51, >114.
House ( onuneree Committee Report at 123. 125, 131).
H o u s e  I I I I ,  I I . R .  2X17 .  § § | ( ) | ( c ) .  10 -t i j) .
Confem ce Committee Report at 1X4. 144-45.
S-\R X : 1101(c). 10-JI/t.
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may be enforced by federal courts. The federal government may 
provide technical and legal assistance to the states, and reserves 
the right lo intervene in any related legal proceedings. The law 
allows several sites related by geography or type ol hazard to be 
treated as a single facility under § 104(d) agreements.

EPA lias interpreted CERCLA § 104(c) lo authorize Fund 
financing o f slate enforcement costs.
.-I (Jmintstration Proposal
The Administration proposed to extend and clarify these provi­
sions and to include agreements with Indian tribes. ! Ite suggested 
language explicitly permitted several sites 1 0  be included under 
a single contract or agreement. In addition, it made enforcement 
costs reimbursable,
Semite and House Action
The Senate adopted the Administration’s suggestions, adding 
training costs to reimbursable expenses.”  The House also accepted 
the Administration's proposal and added the requirement that 
EPA respond within 90 days lo  applications for agreements. EPA 
was to reimburse the states fo r any state expenditures on NPL 
sites during 1985-86 for which the federal government was respon­
sible. making the revision retroactive on tltat point. The Con­
ference Committee adopted the House version.
(vii) Enforcement us Part o f Response”
The Amendment
SARA §’ 01(e) amends CERCLA §101(25) by modifying the 
definition o f “ response”  to explicitly include enforcement ac­
tivities.”  This clarifies that these costs are recoverable from 
responsible parties as removal or remedial costs under CERCLA 
§107 and that state enforcement expenses may be financed from 
Superfund.
CERCLA P rio r to Amendment
The definition o f response in CERCLA §101(25) has been inter­
preted to cover enforcement actions:'* the amendment clarifies 
and confirms this interpretation.
Administration Proposal 
None.

state does so under LI’A oversight. See Frank & Atkesou, S lte r- 
f u s d :  L i t i g a t i o n  a n d  C l e a n u p .  A UNA Special Report at 1 7  (I4S5).

7 0 .  Memorandum from Lee A. DeHihns, Associate General Counsel, 
Grants, Contracts, and General Law Division, lo Gene A. Lucero. 
Director, Office of Waste Programs Enforcement, Re: Authority 
to Use CERCI.A to Provide Enforcement Funding Assistance to 
States ( F e b .  1 2 ,  I 4 8 6 ) ,  reprinted in I I  C h e m .  W a s te  L i t i g .  R e p .  
8 0 6  ( I 4 8 6 ) .

71. Tlte Senate Environment Committee elaborated on state enforce­
ment costs eligible for reimbursement: "Eligible enforcement costs 
include, but are not limited lo, the costs of information gathering, 
discovery, expert witnesses and other expenses related to litigation 
or administrative enforcement, and Stale oversight of private par­
ty responses to the extent such oversight costs are not otherw ise pro­
vided by those private parties." Senate Environment Committee Report at 25.

7 2 .  Legislative History Sources/
Administration Proposal, H.R. 1342'S. 444. no provision.
House Commerce Committee Report at 66-o7.
House Public Works Commillcc Report at (>.
H o u s e  Ilill, H.R, 2817. Sloltel.
Conference Committee Report at 185.
SARA § It)Ite).

73. SARA § 1 0 1 ( 0 ,  CLRCI \  §11)1(25), 42 I  S.C, ‘,96t)l|25- L l K s r u44uir
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Senate and House Action
( lie Senate  t i l l  con ta ined  no c o m p u ta b le  pi<>\ isn>n. I lie H ouse  
lull 1’n n id e i l  il: ; lane itaycadopted  by the C o n fe ren ceC o m m it tee .

I) .  N C P / H R S .  MM .

(il Revision o f  the N C P "

The Amendment
Sec tion  105(h) ot" S A R A  adds  a ncwCERt'- 'I  A ii 105(b) requiring 
(lie N C I’ to be revised within 18 m o n th s  o f  the d a te  ol enact-  
m em  ol SAR \  in order to reflect the changes made by I lie a m e n d ­
m en ts . '*

Sec tion  105(a)(5) o l  S A R A  prov ides a new C E R C L A  
§IU5tu)(l0)  tha t  m a n d a te s  the inclusion  in (he revised N C P  o f  
s t a n d a r d s  and testing p rocedures  for de te rm in ing  the  a p ­
propriateness of a lternative and  innovative treatment technologies 
fo r  au th o r ize d  response a c t io n s .”

Sec tion  105(b) o f  S A R A  adds  a new C E R C I .A  $ 105(1) dealing  
with  the  considera tion  o f  qualif ied  m inor i ty  c o n tr a c to r s  when 
a w a rd in g  con tracts . '*  A n n u a l  rep o rts  to C ongress  must include 
a  b r ie f  dese tip t ion  o f  the cu rren t  involvem ent o f  m inori ty  firms 
an d  e f fo r t s  m ad e  to e n co u rag e  their p a r t ic ipa t ion .

CERCLA Prior to Amendment
R evis ion  ol the  N C P  as  it exis ted in I‘>80 was m a n d a ted  by 
C E R C L A  105 io be d o n e  within ISO days  a f te r  e n ac tm en t  o f  
C E R C L A .  The  last sentence o f  §105 provides that  the  President  
m ay .  f rom  time io time, revise an d  republish  the N C P.

C E R C L A  §105 provides that the  p lan shall specify techniques 
to  be  em ployed  in respond ing  to  releases.

Subparag raph  (a) o f  C E R C L A  §105 requires that  specified roles 
fo r  p r iv a te  o rgan izat ions  be  included in the N C P  but does not 
a d d re ss  m inori ty  o rgan iza t ions .

zl dministration Proposal 
N o n e .

Senate and House Action
T h e  S ena te  E nvironm ent C o m m it te e  no ted  that revision o f  the 
N C P  is m andated  in order lo prov ide consistency and  cohesiveness 
to  re sponse  p ianning  a n d  ac t ions  for h a za rd o u s  subs tance  
re sp o n se . '■ Section 12ft o f  the S ena te  bill a l low ed  the A d ­
m in i s t r a to r  12 m o n th s  in which to revise the  N C P .  T h e  H o u se  
C o m m e r c e  C om m it tee  stressed that revising the N C T  does not 
implicitly include a requirement that  the A dm inis tra to r  reevaluate 
any site listed o n  the  N P L  before  the  d a te  o f  e n a c tm e n t . " 1

(ii) Revis ion of the  H aza rd  R ank ing  System (H R S);  Special 
S tu d y  W as te s"

The Amendment
Sec tion  105(b) o f  SA R A  inserts  a  new C E R C I .A  § 105(e) which

75. Legislative History Sources
Administration Proposal, H.R. 13-42/S. 494. no provision.
Senate Environment Committee Report at 39-41.
Senate Ilill. S. 51, §126.
House Commerce Committee Report at '’ 1-72.
House Public Works Committee Report at 13.
House Kill. H.R. 2817, § 105(a) and (e).
Conference Committee Report at 198-201.
SARA 105(a) and tb).

76. S A R A  SIflfib ), CERCLA  8105(b). 42 L'.S.C. 89605(b). E l.R  S i a i .
44022.

— S A R A  ; m5ia). CERC I.A  8105(3)110). 42 I  .S.C . 89605(3)110). ELR
Sr.vt 4d.'22.

“ s v \ R \  :

44022
; " . S i .  C LRC I A 8105(f). 42 t. .S.C . 896051! 1. E l.R  Si \r

" a sen." . . • m e t 1'  Committee R e p art j !  40 .
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M 1 cebidii iv H i.Io n  *>iiiirees
V d a i i n i . t r j u u n  P r n p i i M l ,  I I  4  : 4 2  s  4 0 4 .  n o  p r o v i s i o n

requ ires  the President  to  p ro m u lg a te  w ith in  IK m o n th s  o f  e n a c t ­
ment o t  S A R A  a m e n d m e n ts  to  the  I IR S  to  a ssu te  that  the HR S 
a cc u ra te ly  assesses the  relative degree  o f  risk to  h u m a n  health 
an d  the  e n v iro n m en t  posed  l»y sites a n d  facilit ies subject to 
review " T h e  I IKS am en d m en ts  will take el feel witlnii 2-1 m onths  
o f  en ac tm e n t  o f  SAR \ ,  with the exis ting H R S  rem ain ing  in lull 
force  a n d  effect until  such  lime. Hus su b s ta n t iv e  s ta n d ard  doe- 
nor r e q u i t e  th a t  a deta iled i isk assessment be p e r lo rm cd  as might 
he d o n e  as part o f  an  R I /F S ;  it only seeks to  insure-the expeditious 
id en t i f ic a t ion  o f  can d id a te s  for response  ac t ions .

T w o  new criteria  a re  established for p u rp o se s  o l  deierrrlinmg 
p r io r it ies  a m o n g  releases in S A R A  105(a)(2), am end ing  
C E R C L A  §l05(a)(K)(A).* ' T he  A d m in is t r a to r  m ay  now take  in ­
to a cco u n t  die d a m a g e  to na tura l  resources which may a lfee t  the 
h u m a n  fo o d  ch a in  a n d  the  po ten tia l  c o n ta m in a t io n  o f  the a m ­
bient air .

T h e  prob lem s surround ing  special studs wastes a rc  dealt within 
S A R A  § 105(b). adding C E R C I .A  § 105(g).’* a n d  S A R A  §125, a d ­
d ing  C E R C L A  § 1 2 5 ."  F o r  wastes d e sc r ib e d  in R C R A  
§300l(bM 3)(A )(i) .“  §125 provides that  p r io r  to  the revis ion o f  
the H U S .  E P A  may no t  ad d  facilities co n ta in in g  such waste  to 
the  N P L  merely  u p o n  a n  evaluat ion  o f  vo lum es o f  waste  a n d  not 
aeiiie l concen tra t ions  o f  the hazardous constituents  o f  such waste.  
In rev is in g ' th c  H R S  for  such facilities, the  A d m in is t r a to r  must 
co n s id e r  v a r io u s  site-specific  charac te ris t ics  including:  q u a n t i ty ,  
toxic ity ,  a n d  co n cen tra t io n s  o f  h a z a rd o u s  c o n s t i tu en ts  in such 
w a n e  in c o m p a r is o n  to o th e r  wastes: the ex ten t  a n d  po ten tia l  o f  
a release o f  such  cons t i tuen ts :  a n d  the  d egree  o f  risk to  h u m a n  
health  a n d  the env iro n m en t  posed  by such  constituen ts .

P e r  o th e r  special s tu d y  wastes fo u n d  in p a ra g ra p h s  (2),
(3)(A)(ii).  o r  (3)(A)(ii) o f  R C R A  §300l(b) ,  C E R C L A  8105(g) sets 
out the considera tions  to he  given to potential  N P L  facilities c o n ­
taining such waste pending revision o f  the H R S .  These considera ­
tions inc lude  those  m en t ioned  above ,  a lo n g  with c o n s id e ra t io n  
o f  the ex ten t  to which the  H R S  score  w as  a f fec ted  by presence 
o f  any specia.' s tudy  waste .  In c o n tra s t  lo  the  wastes addressed  
in S A R A  §125, the  P re s id en t ’s a u th o r i ty  to  list o r  delist these  
waste sites is not d im in ished ,  a lthough  c onsidera tion  o f  the abov e 
fac to rs  is m a n d a te d  p r io r  to  listing.

CERCLA Prio r to Amendment
C E R C L A  §I05(S)(A) sets ou t  c riteria  in th e  H R S  for d e te r m in ­
ing pr io r i t ies  a m o n g  releases o r  th rea ten ed  releases for the p u r ­
pose o f  tak in g  rem edia l  o r  rem oval  a c t io n .

.4 dministration Proposal 
N one .

Senate Action
T h e  S e n a te  E nv iro n m en t  C o m m it te e  d iscussed the  crit icisms o f  
the c u rren t  H R S . "  T h e  p u rp o se  o f  the  H R S  is to indicate the

Senate Environment Committee Report ul 39-41.Senate Debate, 131 Cost;. Rt-r. SI 1680 (daily ed. Sept. 18, 1985) 
(statement of Sen. Uaucus).
Senate Kill, S. 51. §126.
House Commerce Committee Report at 72. 103-104.
House mil, H.R. 2817. §§l05(a) and (e), 125.
Conference Committee Report at  198-202, 257.
SARA 8105(a)(2) and th). §125.

52. SARA 8105(b). CERCLA § 105(c), ELR Srvi. 44022.
53. SARA 8105(a)(2). CERCI.A 8105(d)(8)(A ). 42 U S.C. 

89605(a)(8)(A). ELR Srxr. 44021.
84. SARA 8105(b). CFKCI A 8105(g). LLR Srvr. 44023.
85. SARA 8125. CERC1 A 8125. ELR Srvi. 44064.
SO. 42 U .S .C . 5692 ltb )l3 )i-\ lli) . I .LK S t.lt . 42011. 1 hew wavics ilU l.d e  

tly avlt. Kvitnm aOi. etc.. which .tic genet .tied prmiatily lam , tae 
combustion o l vital or othci |n»..l iueb

s '  Senate tinsirniunent C omnutice Report at 40-41. The problems wan 
tbe Hi<s or -a . jiled  "M a re  M odel" are.aho addroveJ m El* V» 
iiiipki:iei.!...:o i: lepoii to ( ongress S tvO rn r i: o i hvo-Kca s« v v .u  
Rt VII n, V! Ri ■!•. -.-a , t'-.v tsnvvit s • VI Pau l I r r t u s  A i .fm  t . stt
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degree ol hazard or risk in order lo determine the priority in plac­
ing a site on the NPL. The criticisms largely concerned mining 
sites, where a hias in the ranking criteria may exist, rite I IRS 
currently identifies the most hazardous constituent at the site, 
quanliliex the total amount o f wastes at the site, and then 
assumes that all o f the waste is comprised o l the most hazardous 
constituent. In the case o f mining wastes, where there are trace 
toxic metals present, this is likely to produce a hias.

The Senate amendment would allow EPA to determine if a 
bias exists a id establish tin accurate revised system without in­
terfering with interim use o f the HRS. Sites listed ptiur to the 
effective dal • o f the new HRS will not be a fleeted nor will listing 
or ranking i f new sites be delayed." EPA has asked the Mitre 
Corporation, which developed the HRS model, to review the 
varous critii isms." However, Senator lluueus (D-Mont.), who 
originally purposed this provision, desired a more systematic, un­
biased, and open reassessment o l the HRS.'" fo  accomplish this, 
the amendment utilized tin informal rulemaking procedure which 
was intended to assure that EPA solicits, considers, and responds 
to public .ommeut. Grealer accuracy in the HRS will insure that 
highest i riority attention is focused on the sites genuinely pos­
ing the greatest danger."

Concern was also voiced regarding the special sludy wastes pro- 
visions. Under the current HRS some high volume, low toxicity 
wast: sites posing low risk may be listed on the NPL in preference 
to edier, potentially more serious sites. The Each'■ Picker cases 
illrstrated this problem and several special study waste provisions 
wore proposed in an attempt to correct the problem. The Senate 
bill provided for special study waste sites to be lisied but only 
rftcr the Administrator made the required specific findings bas­
ed on facility-specific data as outlined in the bill,
House A ction
The House Commerce Committee explained that the HRS review 
provision will cause EPA to incorporate knowledge gained over 
the past several yeats. The Commerce Committee noted that a 
number o f possible biases have been documented, such as the 
permeability o f Louisiana clay which was previously thought to 
be an impermeable barrier. In addition, the Committee thought 
that contamination o f land areas vulnerable 1 0  flooding should 
be given special consideration. "

(iii) Petitions fo r Hazard Assessments’ 4
The Amendment
Section 105(b) o f SARA inserts a new subsection (d) in CERCLA 
§105 which allows a person who may be affected by a release 
or threatened release o f a hazardous substance, pollutant, or con­

t i o n  3 0 1  ( a ) ( 1 )  o f  t h e  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  

C o m p e n s a t i o n ,  a n d  L i a b i l i t y  A c t  o r  1980 (CERCLA o r  S l p e r -  

f u n d ) ;  A  R e p o r t  t o  C o n g r e s s  o n  h i e  E n v i r o n m e n t a l  P r o t e c ­

t i o n  A g e n c y ’s  E x p e r i e n c e  W i t h  I m p l e m e n t i n g  S u p e r f u n d  l - l  I 

( 1 9 8 4 )  [ h e r e i n a f t e r  S e c t i o n  3 0 1 ( a ) ( 1 )  r e p o r t | .

88. Senate Environment Committee Report at 40-41.
89. Id.; S e c t i o n  301(a)(1) R e p o r t ,  supra note 87.
90. 131 Coso. Rue. SI 1680-81 (daily ed. Sept. 18. 1985).
91. Senate Environment Committee Report at 40-41.
92. Eagle-Pieher Industries v. United States Environmental Protection 

Agency, 759 1-.2U 922, 15 ELR 20460 (D.C. Cir. 1985) (listing on 
NT 1. of various special study waste sites upheld even though RCRA 
regulation of these wastes was suspended pending completion ot 
studies); Eaule-Picher Industries v. United States Environmental Pro- lection Agency, '59 P.2d 905, 15 El.R 20467 it) C. Cir 19-85) 
icludenee io use o f HRS in listing special au.iv -vasle sites rejected!

93. House Commerce Committee Report at '2
94. I vgislaliu- History NoiretsVdiniitislrulinn Proposal. H R 1: 41 x 494, pr w-m-- : i  

House ( ommerce C omnnUee R e p o r t  .0  ' 2 .
House Ilill. H R 2M', <Usflh»
< i-nlerenee Committee Report il 2u! 
s \K V li lu f i r l  ana 11 lidi(2l

taminant to petition EPA to perform a preliminary assessment 
til the hazards to the public health or the environment." If this 
has not pieviously been done, EPA is given 12 months to do so 
o r provide an explanation o f why an assessment is not ap­
propriate. If the threat is confirmed, EPA shall evaluate the 
release or threatened release tinder the HRS to determine whether 
the site should he placed on the NPL . SARA §111(d)(2) inserts 
C’ ERCLA §111(e)(7)'* which authorizes use o f the Superfund to 
pay lor the hazard assessments.
CERCLA Prio r io Amendment 
No provision.
Administration Proposal 
None.
Senate and House Action
The Senate bill did not include such a prov ision. The House pro­
vision was adopted by the Conference Committee using identical 
language.

(iv) Amendment o f N P L "
The Amendments
SARA §105(a)(3) amends CERCLA 8105(a)(8)(B ) to eliminate 
the requirement that there be at least 400 sites on the NPL and 
to provide that states may designate their highest priority facili­
ty only once." SARA § 105(b) adds a new CERCLA § 105(e) which 
mandates that a new release from a site lisied as a "Site Cleaned 
Up lo Date" will immediately restore that site to the NPL without 
consideration under the HRS.”

SARA §118(p) removes the Silver Creek site, a site in Utah 
located on tailings from noncoal mining operations, from the 
N PL .'40
CERCLA Prior to Amendment
CERCLA §105(8)(B) requires that at least 400 sites be listed oil 
the NPL. States are permitted lo designate at least one site for 
inclusion in the top 100 sites on the NPL.
Administration Proposal
This amendment originated in §105 o f the Administration’s bill. 
The deletion o f the requirement o f 400 sites was intended to allow 
EPA to concentrate on those posing the greatest danger. Allow­
ing only one highest priority designation per state represents con­
gressional ratification o f current EPA policy.
Senate and House Action
The Senate Environment Committee slated that removal o f the 
requirement for a minimum number o f listed sites would en-

95. SARA § 105(b). CERCLA § 105(d). 42 U.S.C. 89605(d). ELR S t a t .  44022.
96. SARA §111(d)(2), CERCLA SI 11(e)(7), 42 U.S.C. §961 1(c)(7). ELR 

S t a t .  44035.
97. Legislative History Sources

Administration Proposal, H.R. 1342/S. 494, §105.
Senate Environment Comihiltee Report at 41.
Senate Ilill, S. 51, §128.
House Commerce Committee Report at 72-73.
House Public Works'Committee Report at 15 
House Bill. H.R. 2817, §l()5(d>.
Conference Committee Report at 201.
S ARA §§ 105(a) and 11 Kb).

‘'S. SARA «105(a), CERCLA §l()5ial|S)(U), 42 I  .S C J9605OI(8)|»). 
El R Srvi. 44U2I

09. SARA ; 105(b), ( EE CL A lONCI. 42 C.S.L . -.'/Wlyici. t !  R S r , . 
14022

K-9 S XRA ;i IStpi. El.R Sr vr 44U49. .is a neio ari-.-r Cl R<. I \s l!> -
!i11 EPA Sc.ooil-bv-Section \i:a'v-i>, H ou ,e l. . uuiwr..- "T.niiP.cc 

Report j i  129.
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courage selection ol’ only those facilities which pose “ the greatest 
danger to public health, welfare, or the environment.” '"  The 
Committee proposed that if a state's highest priority facility is 
successfully cleaned up and deleted from the list, the state should 
not list another highest priority designation. Such process might 
circumvent the hazard ranking system under the NCI'.'"’ The 
House adopted the same provision as the Senate.

E. Stale Assurance o f Adequate Hazardous Waste Treatment 
and Disposal Capacity"’*

The Amendment
Section I04(k) o f SARA inserts in CERCLA §104(c) a new 
paragraph requiring states to provide assurances to EPA o f the 
availability o f adequate hazardous waste treatment and disposal 
capacity.'*’ If, three years after enactment o f SARA, a state can­
not assure availability,'** EPA is required to terminate Super­
fund remedial (but not removal) operations in that state. The 
state's capacity must meet four requirements. Il nmsi he adequate 
to handle all hazardous wastes reasonably expected to be 
generated in tlte state within the next 20 years and needing treat- 
ment or disposal: be either located inside the state or covered by 
an interstate agreement or regional arrangement; be acceptable 
io EPA; and be in compliance with RCRA. The reference to 
“ hazardous wastes" in this siting requirement is im-'.ided to cover 
all hazardous wastes generated within the state,107 and is not 
limited to Superfund wastes.

CERCLA Prior lo  Amendment
CERCLA § 104(c)(3) requires that each state assure the availability 
o f a RCRA-approved facility to handle any hazardous waste to 
be moved before remedial action may begin.

Administration Proposal
The Administration recommended a similar proposal, with a two- 
year deadline, which contained exceptions allowing continued use 
o f Superfund for public health or environmental emergencies.

Senate and House Action
The Senate Environment Committee made this requirement e f­
fective after three rather than two years and inserted the require­
ment that the hazardous waste treatment and disposal capacity 
be adequate for the nexi 20 years. This provision was included 
in the Senate bill.

The House adopted a provision virtually identical to that in 
tlte Senate bill.
102. Senate Environment Committee Report at 41.
103. td.
104. Legislative History Sources

Administration Proposal, H.R. 1342/S. 494, §108.
Senate Environment Committee Report at 21-24.Senate Bill. S. SI, §118.
House Commerce Committee Report at 130-31,House Bill, H.R. 2817, §104(0.
Conference Committee Report at 194.
Senate Debate on Conference Bill, 132 C o n g .  R e c .  S14924-5 (daily 

■ ed. Oet. 3, I9S6) (statement of Sen. Chaleo).
SARA § 104(b).

105. SARA §104ik). CERCLA §104(ci<9), ELR Sr.vr. 44013.
106. Senator ( hafec. during Senate debate on the Conference Commit­

tee Repori. outlined die conditions of an acceptable state 
"assurance.'’ "Morel;, having enacted . legislation, however, will 
iioi sa’ isty :he requirement ol this section. Each Stale niu-t pro­
vide assurance that their legislative proeram .an work and a iii be 
osCu .32 Com;. Rtc SI4>»25 tdxis t'c. \  pb'M

ltr  Conference C ommittee Repot: at 194 viutor t h.dee espial ed :rut 
vvaoe- ’.a* -ill be recycled jrc exploded ' 32 t >v, Rrc S144*4 
( d a i l y  , c  t 3 . I 9 ' 6 » .

The A mendment
Section 121(a) o f SARA inserts a lengthy new CERCLA §121 
on cleanup standards.10’ Section 121(b) o f SARA establishes the 
effective date for application o f these standards to pending EPA 
decisions on cleanup o f NPL sites."*
S/I/M  §!21(a): Cleanup Standards
The existing general provisions o f CERCLA § 104(c)(4) on cleanup 
are replaced by a cross-reference to the new detailed CERCLA 
§121 cleanup standards."1 The basic provisions o f § 104(c)(4) are 
echoed iri § 121(a): remedial actions are to be in accordance with 
the NCP " to  the extent practicable""’ and provide for “ cost 
effective’ " "  responses. A third consideration in CERCLA 
§ 104(c)(4), having to do with “ Fund balancing" (i.e., preven­
ting disproportionate use o f the Fund on one site), has been made 
a ground for waiver in CERCLA §l2 l(d )(4 )(G ) but only for Fund- 
financed cleanups under CERCLA §104.

A new long-term perspective on remedies is introduced in 
CERCLA § 12 1 (a) by the statement that in evaluating the cost- 
effectiveness o f proposed alternative remedial actions EPA "shall 
take into account the total short- and long-term costs o f such ac-

F. Cleanup Standards1**

108. Legislative History Sources
Administration Proposal. H.R. 1342/S. 494, §§103, 104.
Senate Environment Committee Report ai 1 9 - 2 0 ,  7 9 ,  8 7 - 8 8 .  

Senate Debnle, 1 3 1  C o n o .  R e c .  S I  1 7 8 -4 - 1  1 7 8 6  (daily e d .  Sept. 1 9 ,  

1 9 . 8 5 )  (statement of Sen. Durenberger).
Senate Bill, S. 51. §§106. 116.
House Commerce Committee Report at 66, 95-100, 148, 153, 208-12. 
House Public Works Committee Report at 50-51.
House Debute, 131 C o n g .  R e c .  HI 1072-73 (daily ed. Dec. 5, 1985) 
(statement o f Rep. Eckan); 131 C o n g .  R e c .  HI 1175 (daily ed. Dec.
5, 1985) (statement of Rep. Wirth).House Bill, H.R. 2817, §§101. 121.
Conference Committee Report at 184-85, 243-51.
Senate Debate on Conference Committee Report, 132 C o n g .  R e c .  

SI4910-14911 (daily ed. Oct. 3, 1986) (statement of Sen. Bentsen); 
132 C o n g .  R e c .  S14913-149I7 (daily ed. Oct. 3. 1986) (statement 
of Sen. Mitchell); 132 C o n g .  R e c .  S14925-I4928 (daily ed. Oct. 3. 
1986) (statement of Sen. Baucus).
House Debate on Conference Committee Report, 132 C o n g .  R e c ,  

H9562-64 (daily ed. Oct. 8. 1986) (statement of Rep. Dingell): 132 
C o n g .  R e c .  H9565-67 (daily cd. Oct. 8. 1986) (statement of Rep. 
Lon); 132 C o n g .  R e c .  H9573-74 (dailv cd. Oct. 8, 1986) (statement 
of Rep. Snyder): 132 C o n g .  R e c .  H9576, H9624 (daily ed. Oct. 8, 
1986) (statement o f Rep. Eckart); 132 C o n g .  R e c .  H95SI-83 (daily 
ed. Oct. 8. 1986) (statement of Rep. Synar); 132 C o n g .  R e c .  H95S7 
(daily ed. Oct. 8, 1986) (statement of Rep. Florio); 132 C o n g .  R e c .  

H9588 (daily cd. Oct. 8. 1986) (statement of Rep. Wirth); 132 C o n g .  

R e c .  H9589 (daily ed. oct. 8, 1986) (statement o f Rep. Eckart); 132 
C o n g .  Rrc. H9596-7 (daily ed. Oct. 8, 1986) (statement of Rep. 
Studds); 132 C o n g .  R e c .  H9600 (daily ed. Oct. 8 .  1986) (statement of Rep. Roe).
SARA §§I0)(J). 104(g), 121.

1 0 9 . SARA § 1 2 l ( a ) ,  CERCLA § 1 2 1 . 4 2  U.S.C. § 9 6 2 1 ,  ELR S t a t .  4 4 0 5 4 .

110. SARA §l2l(bl. CERCLA §121. 42 U.S.C. §9621, ELR S t a t .  44054.
111. SARA § 104 (g ) ,  CERCLA §104(0(4). 4 2  U.S.C. §9604(c)(4), ELR 

S t a t .  4 4 0 1 2 .
112. "This language is intended to assure that alleged failures to comp­

ly with the NCP shall not he available as a defense to any liability 
asserted in an enforcement proceeding brougli’ tinder sections 106 
or 107." 132 C o n g .  Rrc. SI49I4 (daily ed.Oct. 3. 1986) (statement 
of Sen. Mitchell).

113. Ihe provision that actions undci both §§104 and 106 must be cost- 
effective is a recognition o l EPAN existing policy as embodied in 
ihe N i l ’  The term "com  eilec iive" means that in deieiinintiig the 
appropriate level oi cleanup the Pre-idem first determines the ap­
propriate level >t environmental .out heali'i proiei/ion to be a-hie-ed 
and then -elects a com -efficient mean- nt umcv me •.n.ii coai <:it\ 
alter the Picsidem determine*, nv the -eie.imn ot a rp 'i.a l'lc  :s;e 
s.im and app'-ip'tatc 'equiicn.ient'. il'at ade-pulc ,'to 'e .' ' 
hnlb.m health and tie environment ■-:!! be a-lliescd. i. rppr- • a-. 
:o  consMc” *o-i cites went-- g .<m .•rc:.,e r .mm i.ikx K c ;v : ‘ c 24*
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lions, including the costs o f operation and maintenance for the 
entire period during which such activities will he required." J 
CERCLA <M2Hb)(!) preference fo r remedial actions in
which treatment ^'permanently and significantly reduces the 
volume, toxicity, oi-mobility o f the hazardous substances”  and 
adds that ‘ ‘ the offsite transport and disposal o f hazardous 
substances. . . without such treatment should he the least favored 
alternative remedial action where practicable treatment 
technologies are available.’ ’ " 5 EPA is required to make an assess­
ment o f  permanent solutions and alternative treatment 
technologies that is weighed toward long-term considerations. 
EPA is also directed in CERCI.A § 12 l(b)( 1) to “ select a remedial 
action that is protective o f human health and the environment, 
that is cost-effective, and that utilizes permanent solutions and 
alternative treatment technologies o r resource recovery 
technologies, to the maximum extent practicable,'"" EPA is re­
quired to publish an explanation if it does not select a remedial 
action "appropriate fo ra  preference under this subsection,’ and 
this explanation will be subject to public comment as part o f the 
R l, FS. EPA is free to experiment in requiring alternative remedial 
actions even if they have not been "achieved in practice at ant 
other facility or site that has similar characteristics.” ,|T

Use o f a remedial action that leaves any hazardous substances 
at a site is considered an interim remedy and triggers requirements 
in CERCLA § 12 1 (c) dial EPA review the remedial action at such 
site every five years to assure that human health and the environ­
ment are being protected and take such further action under 
CERCLA §§104 or 106 as is appropriate.'" Annual reports to 
Congress are required with respect to all such interim remedy sites.

CERCLA §121 (d)(2)(A ) elaborates the cleanup standard that 
must be achieved in onsite remedial actions. Generally. §121(d)(1) 
requires protection o f human health and the environment. 
CERCLA § l2 l(d )(2 )(A ) adds that, with respect to any hazardous
114. SARA § 121 (a), CERCLA 5121(a). 42 U.S.C. §962l(n), El.R S t a t .  

44054.
115. SARA 5121(a), CERCLA 5121(b)(1). 42 U.S.C. §9621(b)(l), ELR 

S t a t .  44054. Responding to an Administration proposal, SARA 
5101(d) amends the definitions o f "remedy" and "remedial action" 
in CERCLA §101(24) to explicitly include the offsite transport, 
storage, and secure disposition of hazardous substances. SARA 5101(d), CERCLA §101(24), 4 2  U.S.C. §9601(24), ELR S t a i .  44007. 
This was dine to eliminate ssliai EPA regarded as a statutory bias 
in CERCl A §101(24) against offsite disposal. This action must be 
read in conjunction with the new language in CERCLA 5121(b) mak­
ing “ offsite transport and disposal of hazardous substances" without 
treatment which permanently and significantly reduces the volume, 
toxicity, or mobility of the hazardous substances "the least favored 
alternative remedial action where practicable treatment technologies 
are available."

116. SARA §!2l(a), CERCLA §l2 l(b )(l), 42 U.S.C. 59621(b)(1), ELR 
S t a t .  44054. Note that "(w|hcre remedies involving permanent solu­
tions and alternative treatment technologies are not practicable, 
another remedy that is cost-effective and satisfies the oilier ic- 
qujremems of this section may be chosen." 132 C o n g .  Ri-.c. SI49I0 
(daily ed. Oct. 3. 1986) (statement of Sen. Bentsen). But note Senator 
Mitchell's statement that “ where remedial actions can be broken 
into discrete units and treatment i\ feasible for some but not all units, 
permanent solutions must be chosen for those units where treatment 
is feasible." 132 Cosu. Rtc. SI49I4 (daily ed. Oct. 3. 19861.

Readers should be aware that the House conferees, during House 
debate on Ihe Conference Report, vigorously rejected many ol the 
statements made in the Senate's debate on the Conference Report. 
See, i .e., 132 Cong. Ric  H9562-’ 4 (daily ed. Oct. 8, 1986) (state­
ment ol Rep Dtngell) and other statements referred to in Legislative History Sources, supra  note tOH..

: r  x \ R \ 5121141. CLRCI A 5l2itbi(l). 42 U.S.C. §9Mllbjil), M R 
S|[ S t .  4 4 t ;S 4 .

Its n \K \ 5 l 2 i t a l ,  C I ' .K'  I. \ 5121(c). 42 I S I . 5 W O I l e ) .  i I K >i i
4 , ' S S  I 1! . ' ! ,  i i . r  . i k e  v „ i .: i . " . .  R j -  - l o v .  i l u t  it

cn! s . i j u ' i o n  .s Hist 11 he  o tUZvd. th e  I ' r c -U t c l l l  :U.H .01  .!.
' . •m e s t i .l l  J e tto n -  i l l  - v !u . ! l  l i j . - j ' d i u j s  ■ . l '« I . ;h e e >  .1114 ; o . h i ' . l l i :  . . ’I I I  
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substance that will remain onsite, any federal or more stringent"’ 
state cleanup standards that are “ legally applicable" or "re le­
vant and appropriate under the circumstances o f the release" must- 
be met.'"’ This includes a wide range o f federal environmental 
laws'-’ 1 as well as more stringent state environmental or facility 
siting laws' " which must have been identified to EPA by tlte state 
in a timely manner. Where such goals or criteria are relevant and 
appropriate tinder the circumstances o f the release or threatened 
release, the remedial action must attain the maximum contami­
nant level goals established under the SDW A '" (some o f which 
require zero levels) and water quality criteria established under 
§§303 or 304 o f the FW PCA .'"

CERCLA § 121(d)(2)(C) deals with possible application o f very 
restrictive state disposal standards where EPA has selected a 
remedial action for onsite disposal that docs not permanently and 
significantly reduce the volume, toxicity, or mobility o f the hazar­
dous substance in question and application o f the state standard 
would "effectively result in state-widc prohibition o f land disposal 
o f u hazardous s u b s ta n c e .T h e  restrictive stale disposal stan­
dard may be applied, however, where it is o f general applicabili­
ty and was adopted by formal means, was not adopted for ihe 
purpose o f precluding onsite remedial actions or other land 
disposal fo r reasons unrelated to protection o f human health and 
the environment, and the state arranges to pay for the incremen­
tal costs.'-'*

CERCLA § l2!(d )(3 ) provides that in a remedial action hazar-

119. "Where two applicable or relevant and appropriate Federal or State 
standards, requirements, criteria or limitations pertain to the same 
situation or to the same hazardous substance, pollutant or contami­
nant, the more stringent one shall be used in selecting remedial ac­
tion." 132 C o n g .  R e c .  SI4915 (daily cd. Oet. 3 ,  1986) (statement 
of Sen. Mitchell).

120. SARA 5121(a), CERCLA § 121 (d )(2)(A). 42 U.S.C. 59621(d)(2)(A). 
ELR S t a t .  44055. See Senator Mitchell and Senator Chafee's ex­
planation during Senate debate on the Conference Report, 132 Cose. 
Rtc. S149I5 (daily ed. Oct. 3, 1986), as well as the comments o f 
the House conferees, supra note 108.

121. CERCLA §l2I(d)(2)(A)(i) specifically refers to TSCA, the SDWA. 
the FWPCA, the Clean Air Act, the Marine Protection. Research, 
and Sanctuaries Act, and the Solid Waste Disposal Act. SARA 
5121(a), CERCLA §12!(d)(2)(A)(i), 42 U.S.C. §962l(d)(2)(A)(i), 
ELR S t a t .  44055.

122. "Any substantive objective criteria o f Stale siting laws should be 
applied lo Superfund cl ear. ops in the context of the RI/FS and does 
not require a siting board review or other administrative process.”  
132 C o n g .  R f c .  S■ 4910 (daily ed. Oct. 3. 1986) (statement of Sen. 
Bentsen).

123. SDWA 51412(a)(2). 42 U.S.C, §§300g-l(a)(2>. ELR. Stat. 41102. 
See also Senator Bentsen's statements on the floor, asserting that 
"|r|cmediat actions involving water which is not used, nor projected 
to be used as a drinking water source, need not consider these goals. ' 
132 Cong. K rr. SI49I0 (daily ed. Oct. 3. 1986).

124. FWPCA 55303. 304, 33 U.S.C. 551313. 1314. ELR S t a t .  42126. 
CERCLA 5121(d)(2)(B) sets out a special rule for applying alter­
native concentration limits under the FWPCA to those otherwise 
applicable to hazardous substances leaking from a site. A process 
for establishing altei native concentration limits for hazardous substances in groundwater may not be used to estabtsh such stan­
dards if the process assumes a point of human contact beyond the 
boundary o f the facility as projected in the Rl, FS except where (i) 
there are known and projected points of entry of such groundwater 
into surface water; (til there will be no statistically significant in­
crease of stivh hazardous subviaitees downstream; and (iii) the 
remedial action includes enloieeabie measures that will preclude 
human exposure to i Ik cuni.imiuated groundwater at any point bet­
ween the facility boundaty and all known and projected point- of entry oi -uch ground .voter into -uil'Jce water

125. S X R .v  ; 1 2 | i u l .  i I K l  I \  5 I 2 ! i JH2> i O .  I  I K S ,  s :  . 4 ; , * * .
I2<> . ' ;  r i i e > ; -  i c  a  f i u t i ' C i  p r o s i - i o n  n t  d t e  - p e n a l  c a * e  o !  • t u ' c  J i - p o c a l  

- l a n d . n d -  w Inch a r e  t h e  -ut’ ic.i o t  o  s t a t e  l a w s u i t  a c o r n s '  i I '  \  in- 
• t i . . ...-d pttor 'o M a s  I. pom. s u . l t  - t a t e  s t a n d a  J  -‘v  I go.an 
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.4 a n  it - l i e  I J c d . t s  lor (tie r e m e d i a l  J e t t o n .
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dous substances can only be transferred to an off-site facility in 
compliance with RCtyAor other, applicable federal law* and all 
applicable state requirements. The hazardous substances may be 
transferred to a land disposal facility only if EPA determines that 
the unit to which the hazardous substance is transferred is not 
releasing any hazardous substance into groundwater or surface 
water or soil and all releases from other units at the facility in­
volved are being controlled by corrective action approved by EPA 
under RCRA.

CERCLA §121 (d)(4) authorizes waivers in the selection o f 
remedial actions and sets out grounds for waiver o f any legally 
applicable or relevani and appropriate standard, requirement, 
criteria, or limitation. The grounds for waiver apply where: (a) 
the remedial action selected is part o f a total remedial action that 
will attain the desired standard when completed: (b) compliance 
with the requirement proposed would result in greater risk to 
human health and the environment than alternative options;'-" 
(c) compliance with the requirement proposed is technically im­
practicable from an engineering perspective;1’ * (d) the remedial 
action selected will attain a standard that is equivalent to that 
proposed: (e) the state has not consistently applied its standard 
in similar circumstances to other remedial actions or the stan­
dard is not o f general applicability;'" and (f) in the case o f a 
remedial action to be undertaken solely from the Fund under 
CERCLA §104,'"’ the standard proposed will not provide a 
balance between the need for protection o f public health and 
welfare and the environment at the facility under consideration 
and the availability o f the Fund for response at other sites.

Under CERCLA §12!(e) no federal, state, or local permits are 
required for remedial action conducted entirely onsite. A state 
may, however, enforce a consent decree imposing any federal or 
state standard, requirement, or criteria against a proposed on­
site or off-site cleanup in the federal district court fo r tlte district 
where the facility is located. Consent decrees are required to con­
tain stipulated penalties o f S25.000 per day for violations o f Ihe 
decree.

CERCLA §!2!(f) requires EPA to promulgate regulations pro­
viding for substantial and meaningful state involvement in the 
initiation, development, and selection o f Superfund remedial ac­
tions undertaken in that state. These regulations must include
(a) state involvement in decisions as to whether there will be a 
preliminary assessment and site inspection: (b) state involvement 
in allocation o f responsibility for scoring o f a.site under the HRS: 
(c) state concurrence in deleting sites from the NPL: (d) stale par­
ticipation in the long-term planning process for all remedial sites 
within the Mate; (e) a reasonable opportunity for the state to 
review and comment on an R I/FS  and all data and technical 
documents leading to its issuance, the planned remedial action, 
the engineering design o f clou,tup, the technical data and reports 
relating to implementation o f the remedy, and any proposed fin­
ding or decision to exercise tlte waiver authority in CERCI.A  
§121 (d)(4): (0  notice to the state o f negotiations with PRPs 
regarding the scope o f response actions, allowing the state an op­
portunity to be a party to such negotiations and any settlement: 
(g) notice to the state of. and an opportunity to comment on, 
the proposed plan for remedial action: and (h) prompt notice and

127. "F o r example, the national priorities list contains a few sites that 
arc major harbors or bays. Dredging such sites in an effort to remove 
accumulations o f  hazardous wastes tnav, in some circumstances, 
pose greater risks to human health and the environment than employ­
ing alternative containment options." 132 Cong , R i r .  S 14916-T (dai­
ly ed. t ) . : .  t 1986) (statement o f  Sen Mitchell).

! 2 . v  " I n  - . . . I .  »,t>es i h e  periodic r e v i e w  p r o s i v t o n v  o f  t h e  l e g i s l a t i o n  s h o u l d  
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explanation o f each proposed action to tlte state in which the 
facility is located. States alreudy have a veto over any use o f 
Superfund fo r a remedial action because o f  the requirement in 
CERCLA §104 that the stale involved contribute a percentage 
o f the cost o f cleanup.'"

Where EPA proposes to select a remedial action under a 
CERCLA §106 consent decree (hut does not attain a legally ap­
plicable or relevant and appropriate standard, (lie agency must 
provide an opportunity to tlte state to concur or not concur. I f 
the state concurs, tlte state may become a signatory to the con­
sent decree. I f  the state does not concur and wishes to enforce 
a particular standard, the state may intervene as a matter o f right 
in the action under CERCLA §106 before entry o f the consent 
decree and seek to have the decree modified. I f  the court does 
not agree with tlte state's challenge, the stale may pa-- 'he addi- 
tional costs and have its siandard applied. EPA may conclude 
settlement negotiations with a PRP without state concurrence, 
but the state must be given a later opportunity lo concur or not 
concur prior to entry o f a consent decree.

Similarly, EPA must give the affected state an opportunity to 
concur or to challenge the selection o f remedial action at a federal 
facility/If the state does not concur, it may challenge the remedial 
action in a-federal district court. State challenges to EPA ’s selec­
tion o f remedy in both CERCLA §106 and federal facility cases 
turn on whether EPA ’s findings are supported by substantial 
evidence."’ This is a different test.than the arbitrary and 
capricious test applied to EPA decisions under CERCLA §113 
"and is intended to subject the validity o f the remedial action 
decision challenged by the State to more searching scrutiny by 
the court.’ " "  I f  the state’ s challenge is successful, the remedial 
action must conform to the state standard. I f  the state’s challenge 
is not successful, the state may still, by paying the extra costs, 
obtain application o f the standard it is seeking to the federal facili­
ty. CERCLA §121 (f)(3 )(C ) provides that a federal agency mas 
nevertheless take a remedial action "unrelated to or not incon­
sistent with”  applicable cleanup standards."*

Although the conferees dropped specific statutory language in 
both the Senate and House bills about remedial action involving 
dioxins or dibenzofurans, the Conference Committee Report sets 
out specific standards to be applied in such cases, e.g., “ a destruc­
tion and removal efficiency meeting or exceeding 99.9999 per 
cent.” " '
S/1 RA §121(b): Effective Date
The special effective date rules set out in § 121 (b) o f SARA pro­
vide that CERCL.A §121 docs not apply to remedial action for 
which the ROD was signed or the consent decree was lodged prior 
to the enactment o f SARA. It does apply, however, to the max­
imum extent practicable to a remedial action for which ihe ROD 
was signed or the consent decree was lodged within the 30-day 
period following enactment, and applies without qualification 
to a remedial action for which the ROD is signed or the consent 
decree is lodged more than 30 days after enactment or where an 
earlier ROD or consent decree is reopened alter enactment to 
modify or supplement the selection o f the remedy.
CERCLA P rio r to Amendment
CERCLA has had no detailed sKituiors cleanup standards. F l i c  
two provisions on cleanups in §104 give only general guidance 
C liKC I.A  §l()4(a)( I ) pi os ides that F I’ A is authorized to uiidei -
131 l  I :R C I A §104, 42 L .S .C . §9604. 1 I K S rv i . 44011.
132 S \ R A  §1211.1), Cl-.RC ' l .A 5 l 2 l ( l ' ) t 2 ) ( ! ) l .  4 2  I  S .C . § 9 6 2 ! I !'m2i.H>.

FLR  S i  vi 4 4 0 S - .  SARA §1211.11. C l  RC I A §121(0 (31 (111. 4 2
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take response measures "consistent with (lie national contingen­
cy plan which the President deems necessary to protect the public 
health or welfare or the environment.""* CERCLA 5104(c)(4) 
directs EPA to select

app ropria te remedial actions determ ined to he 
necessary . . . which are to the extent practicable in accor­
dance with the national contingency plan and which pro­
vide for that cost-effective response which provides a 
balance between the need for protection o f public health 
and welfare and the environment at the facility undci con­
sideration and the availability o f amounts from the 
Fund . . .  to respond to other sites which present or may 
present a threat to public health or welfare or the environ­
ment ____

EPA ’s current policy on these cleanup standards is set out in the 
N C P .1"
A dministration Proposal
The Administration proposal in §103 o f H .R . 1342 would have 
provided only that in determining whether a remedy is cost- 
effective EPA may consider the permanence o f the remedy.

The Administration also proposed that the definitions o f 
“ remedy" and "remedial action" in CERCLA §101(24) explicitly 
include the off-site transport, storage, or secure disposition o f 
hazardous substances, pollutants, or contaminants. Previously, 
§101(24) conditioned use o f off-site remedies on EPA affirmative 
determinations that they were more cost-effective, likely to create 
new capacity to handle hazardous wastes, or necessary to pro­
tect public health or the environment. In its analysis supporting 
the amendment that was published in the House Commerce Com­
mittee Report, EPA stated:

Congress, as reflected in the 1984 amendments to the
136. CERCLA §l04(a)(l), 42 U.S.C. §9604<a)(l). ELR S t a t .  44011.
137. CERCLA §104(c)(4), 42 U.S.C. 19604(e)(4). ELR S t a t .  44012.
138. 40 C.F.R. part 300, ELR R e g .  47401. The policy on removals is 

set out in §§300.65(0 and (g). In subsection (0 it is stated that "removal actions shall, to the greatest extent practicable consider­
ing the exigencies of the circumstances, attain or exceed applicable 
or relevant and appropriate federal public health and environmen­tal requirements. Other federal criteria, advisories and guidance and 
State standards also shall, as appropriate, be considered in for­
mulating the removal action." ELR R e g .  47459. Subsection (g) 
specifics that removals to offsite facilities shall utilize only those 
offsite facilities that arc "operating under appropriate Federal or 
State permits or authorization and other legal requirements." ELR 
R e g .  47459.The NCP provisions on standards for remedial action appear at 
NCP §§300.68(0, (h), and (i), ELR R e g .  47462-63. Subsection (0  
specifics that a range of alternatives for remedial action are to be 
developed. These include:

(i) The alternative of treatment or disposal at offsite 
facilities;(ii) Alternatives that attain applicable or relevani and ap­
propriate federal public health and environmental 
requirements;(iii) An alternative that exceeds applicable or relevant and 
appropriate federal public health and environmental 
requirements:(iv) An alternative that docs not attain applicable or rele­
vant federal public health and environmental requirements 
but which will reduce the likelihood ol present ol future threat 
from the hazardous substances and that provides significant 
protection to public health and welfare and tlte environment;

(v ) A no action alternative
Subsection (h i calls lo r  an evaluation o f  innovative or advanced 
cleanup technology and a detailed cost estimate, including opciating 
and iiiamieu.uice cost- 

Subsection (it on selection ot teinedv calls tot tite selection " o ’ 
a cost-el tcctive icmcdi.il alictnauve that ell'eeuvclv mitigates .mu 
mimmi.'cs threats m  am! provides adequate protection ot pubtn 
lie,tiili ami wcllaic and the environment "  With certain exception- 
" :liis  will icquuc selection ot a l em e o v  that attains or exceeds ap­
plicable oi lelev.uu appropriate l-cderai public health ailvl cn- 
•- uoiimcm.il icquuemetils linn have been iJctilibed toi ihe -pc-ili.

Resource Conservation and Recovery Act, and ERA have 
come to recognize the value o f treatment and other alter­
native technologies.

Flic primary effect o f this amendment would he to reduce 
the proliferation o l sites requiring monitoring in perpetui­
ty (by consolidating wastes from many sites into one larger 
and closely monitored facility), by recognizing the value 
o l permanent offsite remedies, such as treatment." ’

Senate Action
The Senate substantially supplemented the Administration's pto- 
posals. The Senate Environment Committee recommended that 
m evaluating the cost-effectiveness o f alternative remedial actions 
under CERCLA § 104(c)(4) EPA "shall take into account the total 
short- and long-term costs o f such actions, including the cost o f 
operating and maintenance lor ihe entire period during which 
such activities will be required.""" In addition, the committee 
inserted a preference for treatment which “ significantly reduces 
the volume, toxicity, or mobility o f the hazardous substance" 
and specified that "the offsite transport and disposal o f hazar­
dous substances without such treatment should be the least 
favored alternative remedial ac tion .""' The Senate bill adopted 
these policy statements on cleanup standards.
How.e Action
The House Commerce Committee went further than the Senate 
in its cleanup standard recommendations. In evaluating remedial 
alternatives, the Committee stated that EPA "shall select that 
cost-effective remedial action which, to the maximum extent prac­
ticable, utilizes such permanent solutions and alternate treatment 
technologies or resource recovery technologies.’ " 41 With respect 
to onsite remedial action EPA should be required to apply any 
applicable standard under laws which arc relevant and appropriate 
under the circumstances. EPA was specifically directed to con­
sider applicable water quality criteria under the FWPCA.

The House Public Works Committee proposed cleanup stan­
dards with even more emphasis on permanent cleanup. I f  a per­
manent solution was feasible and achievable, EPA , to the max­
imum extent practicable, must select such permanent solutions. 
Where EPA determined that a permanent solution was not feasi­
ble and achievable, it should require such containment and other 
interim measures necessary to protect human health and the en­
vironment until a permanent solution should become achievable. 
Wherever it was determined an interim solution should be selected 
because a permanent solution was not yet feasible and achievable, 
the site should be put on a special "interim”  category on the NPL 
and reviewed at subsequent intervals o f 10 to 15 years to deter­
mine whether a permanent solution was yet feasible anc 
achievable. The compromise between the House Commerce Com 
mitioe and the Public Works Committee provisions on cleanu; 
standards was not explained during the floor debate on the Housi 
bill. Representative Eckart (D-Ohio) commented briefly tha 
"under these provisions, the administrator is required to pro 
mitigate regulations providing for extensive state in\ olvement it 
the initiation, development, and selection o f all clcanu; 
ac tion .""'
G. Superfund Program Schedules"4
The Amendment
SARA §1 lo inserts a nets CERCLA §116 which sets out sehedul.
13** EPA Section-ln-section Analysis. House Commerce Commit:.

Report at 129.
140. Senate Environment Committee Report at 8 '
I4 t 1,1
142 Hou-e Commerce Committee Report at 209; >c,< SAR \ 3 !2 li.. 

C LRC I A 5 12!lc -. 42 L'.S v. § 9621(0 . Ei.Js m x i . 4405?
143 131 Co m . Kh  . H l lo ' 3  (.lath ed D e .. 5. I9S5I.
144 t egislatMe lli-in rv source-
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for iinpk'iiicntatit>n o l ihe Supcrluml program .'" The new sec­
tion requires tluit, to tlte maximum extent practicable. It PA shall 
have conducted preliminary assessments o f all sites now on the 
C ERC I.IS "* list by January I , I9HK Hv the following January 
I, site inspections shall huve been done at all sites where the 
preliminary assessment indicated one was ncccssurv.

Within four years o f enactment o l SARA, all sites on 
CLRC I IS as o f the date o f enactment requiring evaluation tor 
inclusion on the NPL shall have received such evaluation. Sites 
added loC ERC L IS  alter enactment o f SARA shall receive such 
an evaluation, if one is necessary, within four years. I f  the 
schedules set in §§116 (a) and (b) for preliminary assessments, 
site inspections, and evaluations are not met. fiPA must publish 
an explanation.

EPA shall also commence R I/PS  studies for sites on the NPL 
either at a rate o f 275 within three years o f enactment o f SARA 
or, if this rate is not met, at a rate o f not less than 175 within 
four years and an additional J(X) within live years, reaching a 
total o f 650 commenced within live years o f SARA's enactment.

In addition to those sites at which remedial action has started 
prior lo  SARA ’s enactment, EPA must begin remedial action at 
NPL sites at a rate not less than 175 sites in the first three-year 
period and 200 additional sites during the subsequent two-year 
period. It is anticipated that between 1600 and 2000 sites will be 
added to the NPL by 1988.■"

The only apparently mandatory provisions in new CERCLA 
§116 appear to be §§l 16(d) and (c). This could limit possible use 
o f a citizen suit to enforce these schedules since citizen suits are 
limited to enforcing nondiscrctionary duties.
CERCLA P rio r to Amendment
CERCLA § 103(c) requires all past and present owners o f hazar­
dous substance sites and all transporters o f hazardous substances 
to notify EPA o f the sites,1"  However, CERCLA does not pro­
vide fo r cleanup schedules. CERCLA § 1 ()5(S)(Ii) requires that 
the NPL be revised "n o  less often than annua lly .'""
Administration Proposal
The Administration opposed a schedule."0
Senate ana House Action
The Senate bill contained no schedule. The House bill contained 
an accelerated, mandatory schedule for a wide range o f cleanup 
actions.
H. Indian Tribes1"

The Amendment
Section 207 o f SARA amends several sections o f  CERCLA in

House Commerce Committee Report at 71, 161-62.
House Public Works Committee Report at 12-13, 158-59.
House mil. H.R. 2817, §!04(m).
Conference Committee Report at 228-229.
Senate Debate on Conference Report. 132 C o n g .  Rkc. SI4896 (daily 
cd. Oct. 3, 1986) (statement o f Sen. Stafford).
SARA §116.

145. SARA §116, CERCLA §116, ELR S t a t .  44044.
146. EPA's Comprehensive Environmental Response, Compensation, and 

Liability Information System iCERCLIS) is a eoinputcii/.ed inven­
tory system EPA utilizes to keep track of the total number o f hazar­dous waste sites that mav he eligible for some sort of remedial ac­
tion. Hie system included about 23.000 sites as o f October 1986.

147. Conference Committee Report at 229.
148. CERCI.A §10)10, 42 L'.S C. «9603tei, LI R Sr,\r. 44010.
!49 CERCLA HUJialtSjlU). 42 L’ .S C. W-oftaiMtB) E l.R  Sr \i 44021.
150 131 < m . Riv. S! I.94IM! Mails rd. Sept. 23. 19851 lii-tlci •' ! P V

Admu k :..:oi ; „e 2.Vma» 'a sen. •si.niordi
; 51 Leg is la t ive  . l i s i o r '  s ou rces

Ailiuinislraiinn Proposal. I! s. . 347 S. -9 4. '115.
■seitaic i.nsiiunun-ul Committee Report a' 4-0.

order lo  equate for many puipo*es the treatment o f Indian tribes 
to thru of slates under the Superfund program. “ Indian I tibe" 
tv defined in SARA §101(0, adding ( ERCI A §I0I<J6), lomean 
any Indian tribe, band, nation, or other organized group or com­
munity. including any Alaska native village, which is recognized 
its eligible for the special programs and services by the United 
States because o f their status as In d ian s .SA R A  §207(b) amends 
§ l04(c )(J )o f C liRC I A to exempt Indian tribes from basing to 
provide assurances regarding future maintenance and cost- 
sh a rin g ,p la c in g  the burden o f assuring the availability o f a 
hazardous waste disposal facility upon the President. Hie Presi­
dent is authorized to enter into cooperative agreements with In ­
dian tribes lo r CERCI.A purposes

Indian tribes arc gisen authority to act as trustees for natural 
resource claims on their land rather than relying on teJeral 
trustees, SARA 5207(e) adds a new CERCLA §126 which ap­
plies to treatment o f Indian tribes generally."1 The tribe shall 
he treated as a state and afforded substantially the same treat­
ment with respect to CERCLA provisions: § 103(a) (notification 
o f releases);'" § 104(c)(2) (consultation on remedial actions);"* 
§l(M(c) (access to in formation):"' §l()4(i) (cooperation in 
establishing and maintaining national registries);"' and §105 (roles 
and responsibilities under the NCP and submittal o f pnoritics 
for remedial action).'”

In any proposed permanent relocation remedial action, the a f­
fected tribal government must concur in the decision and the selec­
tion o f ihe alternative land. The President must conduct a survey 
o f the extent o f hazardous waste sites on Indian lands and. by 
1987, report to Congress cn tribal participation in the Superfund 
program. The statute o f limitations on any Indian claim under 
CERCLA is not deemed to have run before two years after tlte 
United States gives written notice to the tribe that it will not pre­
sent a claim or commence an action or fails to present a claim 
within the CERCLA time limitations or expiration o f the ap­
plicable period, whichever is later.
CERCLA P rio r to Amendment
CERCLA is presently silent regarding the status o f tribal govern­
ments and Indian lands although current policy recognizes them 
as independent sovereigns.
A dministration Proposal
The Administration’' proposed amendment applied only to tribes 
for whom land is held in trust. These tribes would have to pro­
vide cost-sharing, operation and maintenance, and adequate 
disposal assurances, The President would be authorized to enter 
into agreements with Indian tribes and reasonable response costs 
would be reimbursed from the Fund. Indian tribes would also 
be notified o f releases that affect their lands.
Senate Action
The Senate Environment Committee proposed that the federal 
government pay all remedial action and maintenance costs on 
Indian lands from the Fund and be responsible for assuring the 
availability o f a disposal facility. The Senate provision applied

Senate Ilill, S. 51, §101.
House Cummeree Committee Report at 108-09.
House Politic Works Committee Report at 84-85.House Ilill. H.R. 2817, §207.
Conference Committee Report at 186. 274-75.SARA §§ll)ltu), 1 0 1 ( 1 1 , and 207.
SARA §101(1), CERCLA §101(56). El.R Sr.vr. 44UIU 
SARA OlPtbi, CERCLA §104(01)1, ELR Srvi. 14012.
SARA §2U'tel. CLKkLA i 126. El X Si si. 44084.
CERCLA 7l0fi.ii, 42 I* S C. ;9N'5ia,. ELR Si v:. 44nq*.
< ERC! \  : l  M i.m2, 42 1 ,< C 1,4mMi..ii2i. ! I R s'[ v  4 4 ,'|2  
I. ! i'sl_' •*, 4 ie  . - 2  •> i , ;>/(,i.4ie' LLsv i \ !  —i 4  
C 'E K t  ', A  " I '- i t H ,  4 2  t .  S v* - IN - 4 :, ; i ; |  g  4 4 0 ; -

'.LXc 1 ,s :iU5 -2 ' s . 91.155. _LR s. » .'

152.
153.
154. 
155
. §<v
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1 0  land of w.ner held by an Indian mbc, by (lie United Slates
in i rust lot Indians, by a inetnbei o f a lube but subject to a mist 
icstficiion on alienation, ot otherwise \snhm the borders o l an 
Indian reservation tstah as non-Indian land within a reservation) 
Il a is determined that a tribe has the capability to respond, the 
tribe may enter into a contract or cooperative agreement and all 
expenses will be reimbursed from the I mid. These Senate p ro­
visions were all adopted by the Conference Committee.

Two otliei proposed provisions were based on tlte tribe's 
equivalency to a state, first, Indian tribes may initiate actions 
to recover natural resource damages. Second, a tribe may sub­
mit sites for consideration for inclusion on the NPL but is not 
assured ol has me at least one included among tlte one hundred 
highest priority sites. *'
Hnuse Action
The House bill contained the language adopted in SARA §2l)7 
on relocation, ihesursey o f Indian lands, and iliestaluteof limita­
tions. Altlitnij'h the oilier House subsections were nearly Iden­
tical to the Senate provisions, primary icsponsibility lor dealing 
with Indian itihcs was placed with the Secretary o f the Interior 
as opposed lo  the President,

I. Acquisition o f Property
(i) (irncrul Authority
The .-I niendntent
Cf-Kt LA §I04|j ), added by § 104(h) ol SARA, permits the Super- 
lund to be used to acquire interests in real estate where a response 
action would constitute a taking ol private properly.1*’ Land may 
be acquired w here it is needed to carry out remedial actions, but 
only on condition that the state in which it lies take over the p ro­
perly once the remedial action is finished. The statutory language 
expressly excludes any private right o f action to force such an 
acquisition and exempts government agencies from CERCLA 
liability on the basis o f interests so acquired.
CERCLA Prior to Amendment
The language authorizing use o f Superfund monies lor “ response 
costs incurred pursuant io section |I0 4 |"  in CERCLA SI I l ( a ) ( l ) 
seems to refer to the direct costs o f response actions rather than 
to any acquisition o f property which might be incidental to the 
response. No specific provisions cover the taking o f property.
cl dntinislrulion Proposal 
None.
Senate and House Action
The Senate bill included no comparable provision. The House 
amendments introduced new CERCLA §KI4(j) in essentially the 
same form in which it now appears.
160. Senate Environment Committee Report at 5.
161. Id. at 6. See also supra text at 1.0. (annotated section on amend­

ment of the NPL I.
162. Legislative Hi-tory Sources

Administration Proposal, H.R. 1342. S. 494. no provision. 
Senate Hill, S. 51. no provision.House Ilill. H.R. 2817, §l04(n).
Conference Committee Report at 197 'referring to §l(M(r>)as § I04tn): 
probably renumbered correctly in the lexi of the statute, with 
§l()4im)(2) becoming §l()4|ii) and the original §I(I4(iii becoming §I04(„|).
SAIU S§|fl4(r,l. 111(d)(2).

!:•>.» SAR \  ;iU 4 .n l, CERCLA  § l04 (j). 42 I .S .C  §96<i4(j), ELR Si s i. 
44U21. Xce also SARA SI I Iidn2 i, CERC I.A  §U It .n v i. 42 I S t  
5961 lte )(9i. E.l.K ' :.sr 44ti>5.

164 However, the l  on.’ e i..K e  Repot: sui'es: "  I his j rn-.isinn doe1 not 
i ioi! 'he Pre*.cent's exi.-'n.e ju iho ru s 'o ;ustuue a-.ii property . . 
when necessary v c j i r y  out ,e>p.>u»e.i.i o:-.. . r .M -e i/c j by se.tion 
104 "  t  .■mer-.-n.e t o ltiltir ee Rep,-:’ c. 15.

12-36 1

(II) Ihiyout o f l.ovr Canal1"  1
The Amendment I
Section 2 N ol SARA incorporates congressional findings on Love 1 
Cuim I and outlines a plan for government acquisition o f the con- * 
taminalcd a re a s ,S a le s  by the present owners must be volun- | 
tury and the properties arc* lobe bought at their fair market value 1 
piiui to the emergency. Purchase is conditioned on the eventual ; 
assumption o f title by New York, which will also contribute 10 | 
percent o l the maintenance costs o f  the site. Superfund money 
may be used lor the cost o f purchase, up to a limit o f S2.5 million.
I I'A is also directed to carry out habitability and land-iise studies 
to plan future uses for the affected area. ,

CERCI.A  Prio r to Amendment i
It was I ovc Canal which sparked passage o f CERC I.A  in 1980: 
the ; *:>blem arose prior to the legislation and is not entirely 
covet .-il by the original Jaw. Funds exist for the purchase o f 
owner-occupied homes tinder a 1930 agreement between Ihe 
Federal Emergency Management Agency and the stale o f New 
York. The revisions are designed to cover other properties in the 
area.

i*A dministration Proposal 
None.
Senate and House Action
The Senate provision is stated in general terms, (hough il appears 
under the heading “ Love Canal Property Acquisition": where 
a hazardous substance emergency has been declared before May- 
22, 1980, and owner-occupied residences have been acquired as 
a result, purchase o f remaining properties must be made a priority- 
under the NCP. The more elaborate and specific House version 
is the one the Conference Committee adopted in the final bill.

J. Public Participation1*’
The A inendnient
Section ' 17 o f SARA inserts a new CERCLA §117 on public par­
ticipation.'" This assures public input on the selection o f all plans 
fo r cleanup remedies, including those to be carried out by EPA 
under §104, those called for in an enforcement action under §106, 
those selected in voluniary settlements with PRPs, and those 
governing federal facilities. A notice and analysis o f  the propos­
ed plan sufficient to "provide a reasonable explanation" and to 
set out "alternative proposals considered’ ’ must be published and 
the public must be given opportunity to comment and to hold 
a public mei-ting. Notice o f the final plan adopted must also be 
published, together with a discussion o f any significant changes

165. Legislative History Sources
Administration Proposal. H.R. 1342/S. 494, no provision. 
Senate Environment Committee Keporl at 38.Senate Hill, S. 51. §124.
House Debate. 131 C o m ; .  Rtr. HI 1114 (dailv ed. Dee. 5, 1985). 
HI 1194 (daily ed. Dee. 5. 1985).House Hill. H.R. 2X17. §217.
Conference Committee Report at 280.SARA §213.

166. SARA §213, CERCI.A §312. 42 I'.S.C. §9 6 6 1 , El.R Sr.vr. 441)-’ 
16'. Legislative History Sources

Adminislrulion Proposal. H.R. 1342 S. 494. §109.
Senate Environment Committee Keporl at 3'-3X, 97.Senate Ilill. S. 51. §§1 2 3 . 139
House C oinmercc Committee Keporl at 9U-9I, 131. 201-02. 
House Judiciary Committee Report at 26.
House Public Works Committee Report at 65.
House Debate. !.3! C os,,. Km HI mx* iJu.lv cd Dec 5. I'l.sS, 
House Hill. I! R. 2?!'. §11'.
Conference C oniiniuee Report a; 23(,-32. v\i<x - n i l  i r .

16- NXP.A i lP .  t * Kr I X H i". 42 C S t. -,V6| f |  R *-! xt. 44:*45
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and (lie reasons lor such changes as svcll as a response io sipmfi- 
cani comments, criiicisms. and ness daia subtniited by the public. 
II any subsequent remedial action, enforcement action, or set­
tlement dtllers in significant respects from the final plan, an ex­
planation must be published.

Subject to amounts provided for such purposes m appropria­
tions ads, ERA may make grants to groups affected by a release 
from a facility on the NPL, up to 550,000 to a recipient, to enable 
the group to obtain technical assistance to evaluate Ihe hazard 
presented by the release and the adequacy ol the proposed 
re m e d y .T h e  recipient must contribute at least 20 percent s>f 
the cost o f ihe technical assistance. Both the 550,000 ceiling and 
20 percent contribution requirements may be waived. No more 
than one grant under CERCLA § 117(e) may be made for a single 
facility, but the grant may be renewed to facilitaic public par­
ticipation at all stages o f remedial action. Grants are not intend­
ed to underwrite legal actions but any information developed may 
be used in a legal action.1’"
CERCLA P rio r lo Amendment
CERCLA has no comparable provision. Current EPA policy calls 
for a strong community relations program in connection with 
Superfund cleanups.'”  Both removal and remedial actions must 
allow for a public comment period on the alternative courses o f 
action considered. A settlement agreement must be available for 
public comment, including a settlement embodied in a consent 
decree.'
Administration Proposal
Section 109 o f the Administration-drafted bill. H .R . 1342, pro­
posed to confirm in a single sentence EPA ’s community involve­
ment policy. EPA ’s analysis stated that because the requirements 
o f this amendment are already incorporated in the agency’s 
operating guidance, "the amendment itselT would not impose any 
new responsibilities on the Federal government.'"”
Senate Action
The Senate Environment Committee bill expanded the EPA 
language to require public notice o f, and opportunity for com­
ment on, proposed settlements including an opportunity for a 
public meeting and an analysis o f a proposed remedy or settle­
ment "sufficient to provide a reasonable explanation o f the pro­
posal and alternative proposals considered.’ " ”  This requirement 
would be applicable to cleanups implemented by EPA, the states, 
or by private parties. The Senate Committee went on to say “ if 
the remedial action proceeds to two or more distinct phases and 
separate studies and alternatives are developed at different times 
for different phases, the process o f notice and opportunity for 
comment shall apply to each phase.” ' "  The Senate Committee 
report also would require EPA to make available "data, studies, 
reports, and other information on the contents or conditions o f 
the site and its likely effects on health and the environment and 
any preliminary information on possible remedial actions and 
feasibility studies.’ " ’6 

The Senate bill added a provision entitled. "Technical 
Assistance Grants.” ' "  authorizing EPA to make technical
169. SARA §11 Kb) adds CERCLA §111(a)(5) to authorize use of Super­

fund for §117(e) technical assistance crams. SARA 5111(b). 
CERCLA §111(a)(5), 42 U.S.C. §9611(a)(5), ELR S t a t .  44034. See 
also Conference Committee Report at 231.

170. Conference Committee Report at 231.
171. NCP. 40 C.F.R. §300.67, ELR Reg. 47461.
172. NCP. 40 C.F.R. §300.67(g). ELR Reg. 47461.
173. EPA Section-by-Section Analysis, House Commerce Committee Report at 131.
174. Senate Environment Committee Report at 97.
175. Id. at 38.
176. Id.
177. S. 51, 99th Cong., 1st Sess.. §139, 131 C o n g  R e c .  S359 (dailv ed. 

Jan. 3. 1985).

assistance grants to community organizations or groups o f in­
dividuals potentially affected by a release at any facility on the 
NPL ol up to 575.000 per facility. These grants were to be used 
to obtain technical assistance in evaluating the hazard and the 
proposed remedy in response to EPA ’- requests for comment.

House Action
The House Commerce, the Judiciary, and the Public Works Com­
mittees all elaborated on the Senate public participation and 
technical assistance provisions. The House Commerce Commit­
tee proposed that EPA be required lo publish an explanation o f 
its reasons if it rejected significant aspects o f the public comment 
upon adopting a final plan and that a similar explanation be fil­
ed if the final action was approved in a consent decree rejecting 
significant aspects ol the public comment. The Commerce Com­
mittee’s proposal for technical assistance required that the reci­
pient group supply 20 percent o f the expense o f the technical 
assistance project unless EPA waived the requirement because 
o f the group's financial need. The amount o f the grant in die 
Commerce Committee provision was limited to S25.000 unless 
EPA allowed a larger sum.

The House Judiciary Committee inserted a statement on the 
llooi concerning the new public participation provisions contained 
in §117 o f the House b ill.'"  The House Public Works Commit­
tee report proposed detailed provisions for EPA compliance with 
the new provision.

Section 117 o f H .R . 2817, the bill passed by the House, con­
tains the points agreed upon by the three House committees and 
an authorization for a technical assistance program to affected 
community groups enabling them to obtain technical assistance 
to review and assess a proposed remedial action or settlement.

K. Removal Actions'”
The Amendment
Section 104(c) o f SARA increases the flexibility o f the CERCLA 
§ 104(c) mone; and time limitations on initial response actions, 
known as "rem ova ls .'" ,0 At present, CERCLA §104(c)(l) re­
quires that initial response actions be limited to SI million in ex­
penditures and 6 months’ duration, unless certain special cir­
cumstances arc found to exist. These special circumstances in­
clude emergencies, risks to health, welfare, or the environment, 
and lack o f a timely alternative remedy. They also include fin-

178. 131 Cong. R e c .  HI 1085 (daily cd. Dec. 5. 1985).
179. Legislative History Sources

Administration Proposal, H.R. 1342/S. 494, §102.
Senate Environment Committee Report at 17-18, 85.
Senate Bill, S. 51. §113.
House Commerce Committee Report at 67-68, 128-29, 153. 
House Bill. H.R. 2817, §104(c).
Conference Committee Report at 1S9-91.
Senate Debate on Conference Report, 132 C o n g .  R f . c .  S14896 (daily 
ed. Oct. 3. 1986) (statement of Sen. Stafford).
SARA §§104(b), 104(e).

180. SARA § 104(e). CERCLA §!04(c)(l), 42 L’ .S.C. 59604(c)(1), ELR 
S t a t .  44012. Senator Stafford. Chairman of the Senate Environ­
ment Committee, included this provision in the CERCLA amend­
ments on which he made explanatofv comments during Senate con­
sideration of the Conference Report. 132 C o n g .  R e c .  Sl48y6 (dai­
ly ed. Oct. 3, 19S6). He pointed out that labeling a cleanup as a 
"removal" rather than a "remedial action" exempted it from the 
public participation provisions of §11* and from the cleanup stan­
dards provisions of §121. "The rationale for this selective applica­
tion is that short term, relatively low-cost activities of great urgen­
cy should be free of delays attendant to the requirements of sec­
tions 11" and 121." Id. He cautioned, however, that "the new, more 
flexible authority is not to be abused to circumvent the more rigorous 
and explicit requirements regarding public participation and health 
standards. . . [\V|hiie the President is accorded greater flexibility 
in undertaking removals, the law's fundamental requirement that 
human health and the environment be protected must nonetheless 
be satisfied." Id.
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dings that the state involved has complied with all preconditions 
relating io its participation in a Superfund cleanup.

SARA §!03(e) raises the limits on removals from SI million 
and 6 months to 1 2  million and 12 months, respectively. It also 
creates authority fo r continuing a removal action that is "other­
wise appropriate and consistent with,the long-term remedial ac­
tion to he ta k en .""1

In response to a House initiative, § 104(b) o f SARA also pro­
vides further guidance on removal actions in CERCLA §104(a)(2):

(2) Removal Action.—Any removal action undertaken by 
the President under this subsection (or by any other per­
son referred to in section 122) should, to the extent the 
President deems practicable, contribute to the effective per­
formance o f any long term remedial action with respect 
to the release or threatened release concerned."5

This provision is designed to help EPA “ avoid wasteful, 
repetitive, short-term removal actions that do not contribute to 
the efficient, cost-effective performance o f long-term remedial 
actions." "
CERCLA Prio r to Amendment
CERCLA § l04 (c )(l) requires that removals be limited to SI 
million in expenditures and six months’ duration.
Administration Proposal
The Administration’s bill proposed two changes in the limita­
tions on removals in CERCLA § 104(c)(1). These changes would 
have increased the maximum period for a removal action from 
six months to one year and created an additional ground for waiv­
ing the time and financial limitations on a removal action where 
EPA finds that "continued response action is otherwise ap­
propriate and consistent with permanent remedy.” " ' In its 
analysis, EPA explained'" that the amendments would give it 
increased flexibility to quickly initiate appropriate removals.
Senate and House Action
Tim Senate Environment Committee adopted the Administra­
tion's provision which became §113 o f tlte Senate bill.

The House Commerce Committee modified the Administra­
tion’s proposal in two respects: it increased the SI million limita­
tion on expenditures to S2 million; and it provided that any 
removal action “ shall contribute to the efficient performance o f 
any long-term remedial action to the maximum extent prac­
ticable." •* These changes were incorporated in § 104(a) and (e) 
o f the House bill.
I.. Health-Related Authorities"’
The Amendment
SARA incorporates a group o f amendments to CERCLA which

181. SARA § 104(e), CERCLA  §104(0 (1 ). 42 U .S .C . § 4604(0 (1 ), ELR 
St a i . 44012.

182. SARA § 104(b), CERC I.A  §104(a)(2>. 42 U .S .C . §9604<a!(2). ELR  
St v: 4 4 0 i I.

183. Coniercnce Committee Report ai IRO,
184. H .R 1 >42, ")0iI, Cong., I»t Sess. §102, 131 C.iS'o. R i.r . H944 (dai­

ly ec Feb. 28. 1985)
185. I Pa Seel urn-by-Section Analysis. Home Commerce Committee 

Ktp a: 128-24.
i -  - Comawiei Comuaiie. a- | J ‘

i . iC H J lP r  H i- lo n  ’v iiiric -
VnntiuMrati'iii l'ro |tnv ji 1.' J, s -  " I !
• i t , j  i r  ntirnnmi-ii! I  om im lltT Itr.im i a J i  - r . - r

in- lit-li-ale, i * •' M u .,- Sen1 2,’ 14'.'
'■m iii;. • *
lim i* • * •tinifti*rii* (  inninicct Kcfiitr •
Jin-.*. ''ti!»lf V .*r*, iia r'tfic  .)• . n i.  ̂!i •. * !*•>'

greatly expand the law's health-related authorities; The amend­
ments include: (1) §110, which expands the program o f the 
A' SDR in CERCLA § l()4 (i);"* (ii) § 107(b), which amends the 
list o f response costs for which PRPs are liable in CERCLA 
§ 107(a) to include health assessments or health effects studies car­
ried out under § l0 4 (i) ;" ’  (iii) § 111(h), which adds a new §11 l(m ) 
to CERCLA authorizing ATSDR to draw from the Superfund 
not less than S50 million in 1987 and 1988, not less than S55 
million in 1989, and not less than S60 million in 1990 and 1991;"° 
and §111(d)(1), which amends CERCLA §111(c)(4) concerning 
uses o f the Fund for any costs incurred under §§l04(i) and 
11 l (m ) ." 1

The new language inserted in CERCLA §l04(i) by SARA §110 
incorporates significant new ATSDR authorities proposed in tlte 
Senate and House bills. Within six months ATSDR is to prepare 
a prioritized list o f  100 hazardous substances most commonly 
found at NPL facilities. Within 24 months this list is to be revis­
ed and supplemented with another 100 substances. Thereafter, 
the list is to be annually revised and supplemented.1'"

ATSDR is also to prepare toxicoloeical profiles o f the hazar­
dous substances it has listed. These profiles will summarize the 
toxicological information available on the substances and indicate 
whether information is available lo determine levels o f signifi­
cant human exposure, whether information is available to deter­
mine exposure levels which present significant risk, and what tox- 
icological testing is needed to identify the exposure level that may 
present a significa'.. adverse health risk. Profiles o f the first 100 
substances listed are to be prepared at a rate o f not less than 25 
a year. Substances added lo the list later are to be profiled within 
three years o f listing.

Third, ATSDR is to consult with EPA, state, and local officials 
on health issues related to hazardous substances.

ATSDR is to evaluate each hazardous substance it lists to deter­
mine the availability o f adequate information on the health e f­
fects o f the substance. I f  the information is not available, 
ATSDR, in cooperation with the National Toxicology P ro ­
gram ,'" shall initiate the necessary research. Congress indicated 
that the costs o f such research should be borne by the manufac­
turers and processors o f the substances. Within a year, EPA is 
to prepare regulations on assessment o f  the costs o f such research 
against chemical manufacturers and processors under TSCA, 
against pesticide registrants under F IFRA , and against PRPs 
under CERCLA.

ATSDR shall perform health assessments on all existing NPL 
sites by December 10, 1988 and within a year after NPL listing 
fo r sites added to the list later. A health assessment includes a 
preliminary assessment o f the potential risk to human health pos­
ed by a site and will help determine whether there is a significant 
risk :o human health. I f  there is, EPA must take the steps

Hoiim- I li l l , H .R . 2817. §§l I l(n ), 116.
Conference Committee Report at 20S-14. 217.
.Senate Debate on Conference Committee Report, 132 C o se . R e c .  

S t4807 (daily oil. Oct. 3, 19Kb) (statement o f  Sen. S ta ffo rd ). 
SARA §§ l07(b ), 110, 111(h).

188. SARA  §110, C ERC LA  § l()4 (i). 42 U .S .C . §9604(i). E LR  S t a t .  

440 r .
1X9 SARA § 107(b). CERCLA  §107(a)(4)(D ), 42 U .S .C . §9607(a )(4 )(D ). 

F.I.K S . A’ 4402-.
190. SARA §11 Ills', CERCLA  §111 (ill). 42 U .S .C . § % ll(m ). E LK  S t a t .  

4 4 0 " .
I ‘>,. SARA <11 l l . l j i l ). { E RC l A §11 l(c i|4 ). 42 I  S.C . §Rb| Uci(4 ELK

Si a I 4401
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necessary to reduce such exposure and eliminate or substantially 
mitigate the risk. These steps may include use o f any CERCLA 
authority including, but not limited to, provision o l alternative 
water supplies and permanent or temporary relocation o f expos­
ed individuals.1 '** Another issue to be decided is whether addi­
tional information on risk should be obtained.

ATSDR may also perforin health assessments in response to 
petitions where individuals or physicians provide data on exposure 
to hazardous substances. If ATSDR does not initiate a health 
assessment in response to a petition, it must provide a written 
explanation.

Health assessments at NPL sites are to be completed prompt­
ly and, to the maximum extent practicable, before the comple­
tion o f the R l FS. States that carry out health assessments shall 
report Ihe results to ATSDR and EPA. At the completion o f each 
health assessment, ATSDR shall provide EPA and each affecteu 
state with the results o f the assessment and recommendations for 
further action.

In light o f the result o f health assessments, ATSDR may in­
itiate pilot studies to determine the desirability o f full-scale 
epidemiological or other health studies and may conduct such 
studies if necessary. ATSDR may also consider establishing 
registries o f exposed persons. I f  ATSDR finds a significant in­
creased risk o f adverse health effects, it is required to initiate a 
health surveillance program for the exposed population.

At two year intervals ATSDR is required to report to EPA ancl 
to Congress on its health assessments, epidemiological studies, 
hazardous substance lists, toxicological profiles, registries o f ex­
posed persons, and an overall assessment o f its activities. All 
studies and research under SARA §110, other than health 
assessments, shall receive peer reviews. No health assessment, 
study, or petition under the section shall affect or delay authori­
ty to act under other provisions o f law. ATSDR may carry out 
its activities directly or through cooperative agreements with the 
states. ATSDR shall have the same authorities with respect to 
federal facilities as it has with respect io any non-governmental 
entity.
CERCLA Prio r lo Amendment
CERCLA § 104ti) establishes the ATSDR in the Public Health 
Service o f the Department o f Health and Human Services. The 
Act authorizes ATSDR to undertake a variety o f activities con­
cerning health effects o f hazardous substances, including: (i) 
establishing a national registry o f serious diseases and illnesses 
and a registry o f persons exposed to toxic substances; (ii) 
establishing an inventory o f data and studies on the health e f­
fects o f toxic substances; (iii) establishing a list o f areas closed 
to the public or restricted in use because o f contamination; (iv) 
providing medical care and testing to persons exposed to toxic 
substances in public health emergencies; and (v) conducting 
periodic survey and screening programs to determine relation­
ships between exposure to toxic substances and illness.

CERCLA i l l  1(C)(4) authorizes use o f Superfund for the cost- 
o f any o f the -audios, registries, and services authorized in §l04(i), 
ATSDR was not activated for some time. ’ ’
Administration Proposal
The AdminKMtion proposal was designed to clarify that the 
primarv pun  "c-> ot LERC i ..Vs lieaitl.-related authorities are 
it stippnr1 o p o a v  actions tlmne! health assessment- and 
teclua.ai a--,» .ci*. > .-lautte to health ciieei- ol exposure lo lia/a' 
a in- •!i,'!si;t; to tmpioxe V ISU I1'- nmli!' in make lutur.- 
pup -i . • . iimiieii...>ii «,,• an.. :. esp.un scien;i!>.
t t l i ' . v i , : i  i„,. i./s.atu . ‘ e'iect- v)lt i'vV.f: i ii.
tic n i.. . .:-.neJ •-•-'i.itis c’.i

Administration’s amendment to CERCLA §104 would authorize:
(i) provision o f health consultations, assessments, and other 
technical assistance to determine health effects o f hazardous 
substance releases upon request o f EPA , state, or local officials;
(ii) assistance and consultation for public health care providers 
in cases o f emergencies; (iii) epidemiological studies: and (iv) ex 
posure and risk assessment studies lo be conducted at release sites 
to determine appropriate action for mitigating public health 
threats.

Senate Action
The Senate bill conferred considerably broader health-related 
authorities on ATSDR than did the Administration proposal. 
Most importantly, the Senate provisions created a mandate, 
financed from Superfund, for the ATSDR to conduct health 
assessments as to the health risk from hazardous substances at 
every NPL site. In addition, individuals were allowed to petition 
ATSDR for health assessments at any site,

On the Senate floor, Senator Kennedy (D-Mass.), referring to 
the Woburn, Massachusetts, litigation against W .R. Grace Co., 
proposed to amend the new CERCLA §11 !(m) on ATSDR fun­
ding by striking the annual limit o f $50 million on appropria­
tions to ATSDR and increasing it to S100 million. Senator Staf­
ford (D -V t.) proposed that the numerical limit be strikcn 
altogether. Senator Kennedy agreed to modify his proposal, and 
it was adopted, as modified.’ ”

House Action
The House bill proposed a new CERCLA §116 to deal with 
health-related authorities. It was as extensive as the Senate bill 
and gave ATSDR the same powers to carry out health 
assessments, research on health effects, toxicological profiles, and 
lists o f hazardous substances.

Under the House bill, the costs o f performing a health assess­
ment could be recovered as a cost o f response under CERCLA 
§107 if the assessment disclosed that a population had been ex­
posed to a release o f a hazardous substance. Where the health 
assessment indicted a potential or observed significant risk to 
human health, the House bill directed ATSDR to establish a 
registry o f persons exposed to the hazardous substances in ques­
tion if ATSDR determined that this would be useful. In addi­
tion, Ihe House bill required that, if the health assessment show­
ed a significant risk to human health, EPA must take whatever 
steps may be necessary to abate that risk. These stop> might in­
clude providing alternate household water supplies or relocating 
the population."' In eases o f public health emergencies believed 
to have been caused by exposure to hazardous substances, the 
House bill required ATSDR to arrange1-"  for medical care and 
testing o f exposed individuals and to o ffe r assistance to local and 
state health author:.ics.

Ti.c House b;!c required all studies and research performed 
other iii.,u health assessments to receive peer review. The House 
bill made clear ilia: the Administrator o f ATSDR lu - the same 
authority with respect to lederal facilities a- with respect to any 
noit-covcrnnicuiu! ca :ii\. .
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M. Research, Development, and train ing"'
Tin»A iiwnilineius
SARA establishes a series o f research, training, ami demon­
stration programs lo r cleanup technology Most o f this is ac­
complished in SARA §209, which adds new §311 to CERCLA .!'" 
Two specific research centers and a -pill control program are 
established by SARA §§118(f), (n). and (o). '"' Landing and related 
provisions are found in §6l()5(a)(5) and I I I . " '

New §311 cremes four new programs. First, research and train­
ing programs dealing w ith the handling o f hazardous substances 
and their effects on human health undoi new §31 l(u ) are lo he 
earned out by the Department o f Health and Human Services 
( I I I  IS) with EPA ’s assistance. Research is to he conducted on 
the health effects o f hazardous substances, the detection o f 
pollutants, and techniques 'or cleanup and treatment.-’ 1 The NCP 
is io include standards fo r testing the efficacy o f treatment 
m e th o d s .T h e  program mandates two types o f  t lining. Ap­
plied education in the handling o f toxic substances, management 
o f facilities, and health hazards is to he provided io persons with 
related responsibilities, especially state and local environmental 
agency personnel. In addition, the Fund is authorized to support 
graduate study in public health and other relevant fields, including 
the geosciences generally.

Institutions o f higher education will be the principal contrac­
tors for §311(a) programs. They may then subcontract with other 
parties, including private-seetor firms. Funds are allocated by new 
CERCI.A §11 1(h)(2). beginning with S3 million in fiscal year FY 
19.87 and scaling up to S35 million in FY 1991.

Secondly, new CERCLA §31 Kb) authorizes research and 
demonstration programs for the testing and evaluation o f alter­
native or innovative technologies, since there is some doubt as 
to whether current treatment methods are capable o f eliminating 
hazardous substances, as opposed to merely containing or 
relocating them. Up to S20 million per year may be made available 
for such projects, exclusive o f basic research."6 Grants, 
cooperative agreements, and contracts may be made by EPA or 
HFIS with persons, public entities, and nonprofit private entities. 
EPA must initiate at least ten demonstration projects, which may 
take place at e.xisiing Superfund response sites, in each o f FY 
1987-1990. Under a technology transfer program. EPA will 
assemble and maintain a central library o f publicly available in­
formation about these novel treatment methods, including the 
results o f the demonstration projects.

The new section sets out the process o f solicitation and appliea-
200. Legislative History Sources

Administration Proposal. H .R . 1342/S. 494, no provision. 
Senate Debute, 131 C o n o .  R e c .  SI 1835-37, S I 1848-49, SI 1863-65 
(daily ed. Sept. 20, 1985).
Senate I li ll . S. 51. §§139. 151, 153, 158-59.
House Commerce Committee Report at 87-90.
House Public W orks Committee Report at 37-47.
House Hill. H .R . 2817, §§111. 212.
Conference Committee Report at 2 1 S. 234-36, 276-78,
SARA  4§IU5(a)(5), 111(d)(2) and (Ii). I I8 I/L  In ), (o ) . and 209. 
Senate Debate oil Conference Cuinniillee Repurl, 132 C oso . R kc . 
S 14912 (daily ed. Oet. 3. 1986).
House Debate on Conference Committee Report, 132 C oso , R rc . 
119562. 1(9574. 119603-04, H9610 (daily ed. Oct. S, 1986).

201. SARA  5209, l .E K C l A §311. 42 U.S.C . §9660. FI l< S t a t .  44071.
202. S  \  K -X 51 IS (f), (n). (O). E LR  Sr.vr. 4404X, as notes a lte r CERCLA  

5118.
203. SARA 5l05ia)(5l. CERCLA §IH5(a|t!0), 42 U.S.C. C- .05(al(l(». 

Ft.R Si v i. 441,22: S XKA §111. CLRCI A §111. 42 I .S.C. 49611. 
F'I.R Si m 41014

2(1-4. I be .eqiuroinvnl' o f  511 l la )  are o n ;  subject M cnz-.-i: -o ils . Con- 
' c r c m c  Ci-niiuuiee Keporl at 27 '

2iA w \j< \  ::l* -5 ia :(5 i and 1111 Ji< 2 1. C F R l '  \  C l-C i .H im  and 
I i i k l l i  I, 1 t.K si «! 44022. 441.55

206 s \K  \ . i 1 :iht. VLRi l..\ §1 i I'oiC *. 42 C Vi ; :|*>! iuoi 11. i I 8 
Si v:. -.41 i.l"

linn lor demonstration projects in considerable detail. In par­
ticular, several funding restrictions aie imposed on full-scale lield 
demonstrations. f ederal monev is ivailable onlv where private 
financing is not, hut may in any case pay lot no more than half 
o f (lie cost o f a demonstration; in addition, ihe law imposes tix- 1 
ed ceilings o f $10 million per year and $3 million per project 

An independent research and demonstration program is to be ;
set up as part o f the Defense Environmental Restoration I’ ro- 1
g ram ."’ |

The third program is incorporated in new CERCLA §311(e). 1
which giants EPA general authority to make grants and contracts 
for research on health tisks.

Fourth, under new CERCLA §311(d) EPA must set up at least !
live and preferably ten University Hazardous Substance Research }
Centers at institutions o f higher learning for the study o f long- ’
term health hazards. TI.e section establishes detailed selection 
criteria and funding restrictions for the centers. In addition. 
SARA §§l IS(/). ( id , and (o) set up eer'uin special research centers 
and urograms.

To coordinate the agencies’ activities. Fll IS is to set up an Ad­
visory Council, including members from agencies, business, 
higher education, and the public.,M With the assistance o f this 
body, I IMS will develop a comprehensive plan for carrying out 
research and training. A report on the plan must be made to Con­
gress within nine months alter enactment o f the Superfund revi­
sions. EPA must report on research activities generally to this 
council, as well as to Congress, when it makes its annual budget 
request.
CERCLA P rio r to Amendment
CERCLA did not include provisions fo r long-term research and 
development, because it was passed as an emergency measure for 
what was then viewed us a relatively swift process o f cleaning 
up hazardous substances. Only short-term, site-specific research 
associated with a §104 response was eligible lo r fund expen­
diture."'’
.-1 dministration Proposal 
None.
Senate Action
Amendments offered during Senate floo r debate provided the 
outline o f a research, training, and demonstration program. 
Under the Senate bill, EPA and HHS were to conduct research 
targeted at methods o f handling and disposal as well as health 
effects, po.lutunt detection, and cleanup and treatment methods. 
Applied and graduate education were also funded. Research and 
demonstration programs in alternative or innovative treatment 
technologies were established, with at least ten sites to be 
designated within two vonrs. While the Senate bill provided for 
grant and contract authority, an Advisory Committee, a joint 
implementation plan, technology transfer and technical assistance 
grants, the proposal left the detailed structure ot the program 
relatively open.
House Action
The House elaborated on ihe Scimie's program am i ii was this 
form that was largely adoptciUn eonfeienec. Methods o f hazar­
dous waste handling and disposal were dropped as research pur­
poses. Lmvctsiiy research ami education programs were located 
within HHS. while general research, demonstration, and nam ­
ing programs woie assigned to I P X .  Ih>- definition o l •‘ .'.Iii!

2 0 ' . SARX  §2! I |a i. .iddira- M l s t  . 2 'P 2 . S -r i . o .
i iimor.ueu section or-. i.iednieo.
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native or innovative treatment technolgics" incorporated the no­
tion ot a |>ciiiitiiicnt reduction in t \icity. Demonstration sites 
lot these technologies were to be selected within lour years. The 
details ol the process ol'solicitation and application, along with 
the various funding restrictions, were provided. Similarly, exten­
sive criteria for selection and funding o f the regional research 
centers were included, I he technology transfer program was to 
make the reuliing information available to the public. A detail­
ed memerslnp lot the Advisory Council, omitted liom  the con 
lerence version, was set out.

N, Natural Resource Damages"*
The Aincndtncnlf
SARA makes a series o f CERCLA amendments relating to 
natural resource damages. Section I04(di inserts a new provision 
in CERCLA !jl04(b) calling upon the President to promptly notify 
federal and state natural resource Inisieos o l potential damage 
resulting Irom releases currently imdet investigation and to coot- 
dinatc assessments, investigations, and planning with such 
trustees.’ ’

Section 107(d) inserts a new provision in CERCLA % 107(f) re­
quiring the designation o f federal and state natural resouiee 
trustees."1 This provision also states that any assessment o f 
natural resource damages prepared in accordance with the natural 
resource damage regulations promulgated by the Inferior Depart­
ment under CERCLA 5301(c)'" shall have the lorce o f a rebut­
table presumption on behalf o f the trustee in any proceeding 
under CERCLA or 5311 o f the IAVPCA, The sums recovered 
by federal or state trustees are available to replace or restore the 
damaged natural resources. Recovery may be had for damage 
assessment costs, but there can be no double recovery for natural 
resource damages. The natural resource damage regulations are 
to be revised within six months o f enactment o f SARA. 1 

Section 111(c) o f SARA amends CERCLA §111(b)- ' to pro­
vide that exhaustion o f administrative and judicial remedies'"' 
against I’ RPs is a precondition to recovery o f natural resource
210. Legislative History Sources

Administration Proposal, U .K . 1342/S. 494, 5113.
Senate Environment Committee Report at 43. 109.
Semite Finunce Committee Report at 5.
Senate I li ll , S. 51. 5134.
House Commerce Committee Report at 73, 78, 105, 169.
House Wavs and Means Committee Report at 43, 48.
House I li ll , H .R . 2SI7, 55107(d), 111(e), 122(j).
Conference Committee Report at 190-91, 204-05, 215, 216, 220-21, 
221-25, 321.
SARA 55104(d), 107(d), 111(c), (e), 112(e). (d ). 113(b), 122(a), 
511-516.

2 1 1. SARA  5104(d), CERCLA  5104(b)(2), 42 U .S .C . 59604(b)(2). ELR 
S T A r .  44012.

212. SARA 5107(d). CERCLA  5107 (0 (2 ), 42 U .S .C . 59607 (0 (2 ), ELR  
Stat . 44026.

213. Type B (individual assessment) rules were promulgated August I , 
1986. 51 Fed. Reg. 2~674 (1986) (to be codified at 43 C .F .R . pt.
11). Type A (generic) rules were proposed Julv 7, 1986. 51 Fed. Reg 
25903 (1986).

214. SARA  5107(d). CERCLA  5301(e). 42 U S .C . 59651(e), ELR  S t a t .  

44067. See ulw  Conference Committee Keporl ,u 205: "The deadline
- established by .these amendments differs Irom that currently imposed 

by the court in Xcw Jeney v. Knckehlnius, Civil Action No. S4-I668 
( jW D ) ( I ) .D C .  N .I . I9S4), solely .fur the purpose o f  allowing ad ­
ditional time, if ncecvvary, fo r re-proposal o f  regul.uionv required 
hy Section 3'Jltcl vhuuld those initially submitted by the couit be 
inadequate."

215. SARA $111(0 . C FRC LA S ll l |b l(2 S lM . 42 I  .S .C . $961 Itb lO iA i, 
FLR  S t.m . 44ij35.
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damage claims from Superfund lor claims tiled alter December 
I , 1985 Natural resource claim is defined so as to pet inn recovery 
o f the eosts o f natural resource damage assessments from the 
Lund without repaid to this precondition SARA 5111(c)(2) 
repeals C H U L A  5111(h). which dealt with assessment o f 
damages lot injury lo natural resources.'1*

Section 111(e) amends CL RCI.A 5111 (c)(2) to pros ide that no 
more Supcilund money may be used to pay claims for natural 
resouiee damages in any year in which the President determines 
that all o l the Fund is needed for response to threats to public 
health from releases or threatened releases o f hazardous 
substances. 1

Section 112(d) inserts a new CER( I A 5112(1) that states that 
Super fund shall make no double payment for the eosts o f assess­
ment ol short-term and long-term injury to natural resources or 
o f tesioiaiion or replacement o f natural resources.,n

Section 113(b) inserts a new §113(o) in CERCLA establishing 
statutes ot limitations. '" For natural resource damages, claims 
must be brought within three years o f discovery o f the loss and 
its connection with the release in question ot tlte promulgation 
o l 53d 1(c) regulations il I hat is later."-’ The effect o f this provi­
sion is to reinstate all previous natural resouiee damage claims 
going back to December I I ,  1980 since promulgation o f the 
5.301(c) regulations is not yet complete.’ "  For releases from a 
N P l facility, a federal facility, or any other facility where a 
CERCLA remedial action is scheduled, a suit for natural resource 
damages must be brought within three years o f completion o f 
the remedial action. For actions filed after the enactment o f 
SARA', the federal or stale natural resource trustee must give 60 
days advance notice o f suit to the President and PRPs. Where 
the PresiJent is diligently proceeding with an R I/FS with respect 
to a site, the natural resource trustees cannot institute suit until 
Ihe remedial action has been selected.

Section 122(a) inserts a new CERCLA 5122 which deals with 
settlement o l natural resources damage claims under CERCLA 
§ l22 (j). "  EPA is required to notify the federal natural resource

217. SARA 5111(e), CERCLA  5111(b)(2)(B ), 42 U .S .C . §9611(b)(2)(B ). 
ELR S t a t .  44035. The Conference Report makes an important 
clarification in its discussion o f amendments to CERCLA  5112(a) 
on claims against the Fund concerning the requirement that the 
claims be presented to the PRP  60 days before a lawsuit or claim 
against the Fund is allowed.

Because o f  the absence o f adequate guidance o f  the procedure 
fo r filing such claims, the failure o f  Federal or State natural 
resource trustees to comply with this requirement does not 
constitute a bar to the trustees from  maintaining a claim 
against the Fund prior to December 11. 1983. The sixty-day 
presentation requirement has never applied to civil actions, 
nor is Ihe selection o f  remedies authorized in section 112(a) 
irrevocable.

Conference Committee Report-at 219.
21.8. SARA 5111(c)(2), repealing CERCLA  5111(h), ELR Stat. 44036.
219. SARA 5U U e ). CERCLA  5111(e)(2). 42 U .S .C . 59611(e)(2), ELR 

S t a i. 44036.
220. SARA 5112(d), CERCLA  5 1 12(f), 42 U .S .C . 59612(1). ELR  Sr.xt. 

44041. The Cunfrcncc Committee Repou states, "These amendments 
arc not intended to prohibit different claims or actions lot different 
damages stemming from the same injury to the same natural 
resource. Nor are the amendments intended to affect the anilities 
ol'lruslccs to initiate nr participate as co-claimants nr co-p lnim ills 
where otherwise authorized to do so." Conference Committee 
Report at 221.

221. SARA  5113(b). C l. lU  LA 5113(g), 42 I .S C. 59613(g). I  LK  S im  . 
44041. See i/hn m /rd text at IL F . (annotated section oil statutes ot 
lim itations).

222. SARA  5112(c). I  FRC I A 5 ll2 (d ) (2 l .  42 I S .l ;9M 2 iit)l2 i, IT R 
St si, 44041).

223 y| | _u Kee. 2591)3. note 213; us .//>< • -ulcrviK.c t .mumt- 
tee R ep .ft at 223

224 - y S |s , (i ll c y 4 :  L ^ t  S9n22«.t, I I K >; s:
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trustee whenever settlement negotiations involve a release affec­
ting federal natural resources encourage the trustee's participa­
tion in the negotiations. A settlement agreement under S I22 may 
include a covenant not to sue lor federal natural resource damages 
if the trustee agrees. The trustee may agree to such a covenant 
if the PRP involved agrees to undertake appropriate actions 
necessary to protect and restore the natural resource involved.

SAR \  Title V, Part I deletes natural resource damage and 
assessment claims as a Superfund expenditure purpose."'
CERT'LA Prio r lo  Amendment
CERCI.A  §101(16) defines natui.n resources. CERCLA 
§I07(um-I)(c) makes natural resource damages a compensable 
claim against PRPs. CERCLA (j 107(f) allocates natural resource 
damage claims between the federal government and the states and 
rules out any claim where the damages occurred prior to 
ChRC I. V s enactment. CERCLA §111(a)(3)(b) and (I ) deal with 
claims for natural resources damages against the Fund. CERCLA 
§30llc) provides fo r the issuance o f regulations governing the 
assessment o f natural resource damages. The appropriations 
language applicable to the 1980 Act sets a 15 percent limit on 
Fund borrowings to pay natural resource assessment and damage 
claims.
A dministration Proposal
In §113 o f H .R . 1342. the Administration proposed three groups 
o f new provisions with respect to natural resources claims: federal 
and note natural resource trustees should be designated: natural 
resources damage assessments done in accordance with the 
CERCLA §301 (c) regulations should have the force o f a rebut­
table presumption; and no further natural resource damage claims 
should be brought against the Fund under CERCLA §111.
Senate Action
The Senate Environment Committee modified the Administra­
tion's proposal and added a Jeadline for promulgation o f the 
damage assessment regulations referred to in CERCLA §30l(c). 
The Senate Environment Committee bill provided that no money 
in the Fund may be used to pay for natural resource damages 
in any fiscal year in which EPA determines that all o f the Fund 
is needed for responses to threats to public health. The Senate 
Em ironment Committee's recommendations were incorporated 
in the Senate bill. The Senate Finance Committee recommended 
no change in the existing 15 percent limitation on Fund borrow­
ing to pay natural resource damage and assessment claims.
House Action
The House Commerce Committee endorsed the proposal to 
clarify the role o f federal and state trustees for natural resource 
claims. Like the Administration, the House committee recom­
mended iliat the Fund not he available for payment o f natural 
resource damage claims. The House provisions on natural 
resource', appearing at §§’ 07(d). 111(e), and I22(j) o f H .R . 2817, 
nevertheless continued some availability o f the Fund for natural 
resource Jamage claims. Section 111(e) v\ ould permit use o f the 
Fund to pay natural resource damages where all administrative 
and judicial remedies against PRPs under CERCI.A  §107 have 
been exhausted and where the damage assessment has beeii car-
225. SARA. Pub.I.. No. 49-499, (§511-516, 100Stat. 1613. .XVt'o/ii/Coil- 

ierc..e Committee Report at 321.
226 F-»r ...cussion ol CL RCI..Vs natural resource daniaee provisions 

pr:.•: a SARA, sec. e.g., Urccu. CERt'i.. 1'» \at:tnil Hewtinv ;V •.-..e/’rmniorr.v U tun Do Ue twin tv So i\u '. 1-1 I I .  K itW-l 
\..c ''S-iI. '.iiecu. \utural Wi'winr.x tinmen  "> hethv.u \:cn- 

i U m n l l lh l / ' !,t \ • "<d i o ' t m f  f  J t i ' e ' t U  1. tu tu ,  ! *- r.I R Jt.'32-i 
i isat. Slftu'lee. Vi tva i'r ’or sat.irul .V,-« •,». i . ’..WO.es

• . \ i>  • ;  i ’.»•  .................  f t ,  \  ’u n l i t !  h  •■ / :  ■ i ' 2 l ! . s
• v i-. V ,«.

. <: . t i a t !  '{ • • s..-. .-s4t
12 . . v..,. i'.,: V , o n . i " . t * : ■ r „! -

t ied out in accordance with Department o f the Interior regul; 
lions. Section 111(e) also permitted the payment from the Fun 
o f 50 percent o f natural resource claims pending as o f Dccetnbc 
I, 1985. Section 1 22 0 )established procedures for the seulemen 
o f natural resource damage claims. Flic House Ways and Mean 
Committee, however, recommended that no further Superfum 
expenditures for natural resource damage or assessment claim 
be m ade."’

O. Federal Facilities"*
The Amendments
SARA initiates a detailed program for cleanup o f federal facilities. 
The bulk o f it is included in SARA §120, adding new §120 tc 
CERCLA , and in SARA §211, establishing the Defense En­
vironmental Restoration P rog ram .'" Ancillary provisions are 
found in SARA §111(f), which amends CERCLA §111(e)(3) to 
permit reimbursement for certain alternative water supplies, and 
in SARA §!07(e), which adds a cross-relerencc,"0

The substance o f the federal facilities provisions originated in 
the Senate Environment Committee and on the floor o f the 
Senate. With the Department o f Defense (DOD ) program added 
by Senator W ilson’s (R -Cal.) amendment in floor debate,"1 the 
Committee’s language passed the Senate and was adopted in much 
the'same form by the House, with differences in scheduling 
details. The version which emerged from conference combines 
features o f both bills.

The new language makes it clear that federal sites must comp­
ly with the same CERCLA rules as private sites, except for the 
provisions concerning financial responsibility and contracts with 
stale governments. In particular, federal facilities are subject to 
EPA enforcement actions, the new public participation re­
quirements, and citizen suits.4"  The bill also establishes a detail­
ed timetable for cleanups.1”  EPA is to undertake a preliminary 
assessment or inspection o f any site where a facility is required 
to submit information under RCRA within 18 months after
228. Legislative History Sources

Administration P roposa l, H .R . 1342/S . 494, §212.
Senate Environment Committee Report at 54, 60-61,
Senate Debate, 131 C o n g .  R e c .  S i  1618 ( d a i l y  e d .  Sept. 1 7 ,  19S5): 
131 C o n g .  R e c .  SI 1831, S I 1836 ( d a i l v  e d .  Sept. 20, 1985): 131 C o n g .  

R e c .  S12010-13, S120I8-20 , S12027 ( d a i l y  e d .  Sept. 24, 1985). 
Senate B ill, S. 51, §§102, 140, 148-49, 162.
House Commerce Committee Report at 93-95.
House Public W orks Committee Report at 47-50.
House Debate, 131 C o n g .  R e c .  H 1 1111, H 11122. H I I 143. 
H I 1151-57 ( d a i l y  e d .  Dec. 5, 1985).
House B ill. H .R . 2817, §§101(a)(3), 120, 122, 213.
Conference Committee Report a t  216-17, 238-43, 278-79,
SARA  §§ 107(e), 111 (f), 120, 211.
Senule Debate on Conference Committee Report, 1 3 2  C o n g .  R e c .  

S I4902-03, S149I8 , S I4928 ( d a i l y  e d .  Oct. 3. 1986).
House Debate u n  Conference Committee Report. 1 3 2  C o n g .  R e c .  

H9563-64, H95S1-82, H9588, H9601-03, H9610 ( d a i l y  e d .  Oct. S .  

1986).
229. SARA  §120, C ERC LA  §120. 42 U .S .C . §9620. E LR  Stat. 44051: 

SARA  §211, 10 U .S .C . §§2701-2707, 2810. The existing §2701 i> 
renumbered as §2721.

230. SARA § ltrtc ), CERCLA  §l07(c>. E l.R  Sr.vr. 44026; SARA §11 l( f i ,  
C EKCLA  § 111(e)(3), ELR  Sr.vr. 44026.

231. See 131 C o n g .  R e c .  S I2 0 I8 -2 0  (daily ed. Sept. 24. 19851.
232. SARA XI20(a). CERCLA  §l2()|a). E l.R  Sr.vr. 44051. See m/mt test 

.11 1.3. fo r discussion o f  public p.Uticip.illon requirements and >t- 
<ni at II. I fo r discussion ot tlte new citizen •oil provision. Aic a/sn 
Conference C unutmiee Report at 240-41. 252: 1 louse Cotnmet.e
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new '.'(iivisioti- do not .over i.idt. active m a ium l- ‘ M C  R lc  
■d 2<>2' ;d.n!v cd. N-m. 24. ;9V'-> t-t.nem-.-m • ' ' • -t «*r< i R \
II' i4i2*i, 42 I s ; '!iin )5 i2 't. i I K :st vi, -2 (4 ' ' : .(I •! \  •• XV'

<2! • •  .0925. e t .s '-I s! 4201'' .si \  V *••(* 4 2 1 ->f.
. .i :< •* .. 42*'21, Rt 5: X ■’ :n. -2 '. v* .:*»•" \  t - 0  2-

- : \R  \  i2'".i . < i Rt. I A ,l2o td ' 1 42 ; • *r 2t i u 1 • a
* ! I - 4-1,-' 2



, 1 2 - 8 6 NEWS & ANALYSIS 16 ELR 10397

§

t

passage ol' SARA. Where indicated by this assessment, sites arc 
to be evaluated for the NPL and included in the list within 30 
months from the date o f enactment if they meet NPL criteria. 
The agency to which the installation belongs must then agree to 
perform an RI/FS within six months (or a year alter enactment, 
if the site is already on the NPL at that time). Once this is com­
pleted, the agency has 180 days to enter into an agreement with 
EPA lo r remedial action. “ Substantial continuous physical on­
site remedial action" according to the agreed-upon schedule is 
to commence within 15 months after the R I/FS .

As between EPA and the responsible agencies, ultimate con­
trol remains with EPA, but consultation with 'fates and localities 
is required in selection o f a remedy. A site-specific ROD might 
serve as a record o f such a consultation. EPA is forbidden to 
delegate its final authority to the agencies affected, whose 
slowness lo act was the original stimulus for the provision.111 The 
law does, however, provide for some diffusion o f authority. EPA 
may release an agency from liability if assured that another PRP 
will complete the remedial action within the allotted time, but 
this agreement must be entered in court as a consent decree. Since 
the interagency agreements on responses are enforceable 
documents, penalties can be assessed against federal agencies for 
failure to comply.11’

Several provisions for publicizing information about cleanup 
o f  federal facilities reinforce the b ill’ s attempt to prevent agency 
dilatorincss by means o f rigorous oversight, Each agency is re­
quired to set up a public docket o f government sites containing 
a ll information required by RCRA o r CERCLA. This Federal 
Agency Hazardous Waste Compliance Docket directs interested 
persons to sources where more detailed information about any 
site may be obtained. Updates are to appear in the Federal 
Register every six months.1,6

Aside from the Docket, each agency will provide several an­
nual reports. A compliance report to Congress will convey in­
formation on interagency agreements, costs and budgets, com­
ments received through the public participation process, and the 
status o f each facility on the docket (as well as other sites where 
nt R I/FS may have been done). A second report will focus on 
funding: the agency’s annual budget request must include not 
only a statement o f the outstanding hazards and their conse­
quences, but also a review o f alternative agency funding for the 
costs o f remedial action. In addition, information about effects 
on adjacent properties must be included with an agency’s sub­
mission under RCRA .117

The revised CERCLA covers DOD sites, where the government 
is an owner/operator and hence a PRP . However, the President 
is permitted to exempt certain installations for national security 
reasons. This presidential power is narrowly constrained. Exemp­
tions may be granted only fo r a year at a time, and Congress 
must be notified o f the reasons for each case. Exemptions for 
lack o f funding may not be granted unless the department has 
requested appropriations and Congress has denied the request, 
to prevent tlte Administration from manufacturing the need for 
an exemption by failing to ask fo r lunds.

Over and above the requirements o f CERCLA , DOD must 
undertake a Defense Environmental Restoration Program to 
restore contaminated facilities, whether or not they are current­
ly in use. The legislation sets aside a budget account to be lived 
for cleanup purposes alone, so that environmental concerns need

234. S ARA il2Ulal. CERC LA 5l20lg). 42 I  S.C .;962()lg), LI.R Sr \r. 
44053; wv ulsii CiMilerence Committee Report at 242.

235. SAR \  5120(a), CLRC I A 5120(e)(2) .mil PH. 42 U .S .C . 59620(01(2) 
alio i f ) ,  t l.R  Sr.vi. 40(152. 44053.

2’ ft s \K  \ -12t la). CLRCI A fI2t>fc», 42 r  S C ;962<)leT. IT K M v; 141‘‘ 2
* V I  \  ‘ 12 " i . : , .  1 ! k« 1 '. U 2 0 I K  • e l t . h .  -r iJ  • „ « « ) .  4 2  ’. s  >. 
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23s v \ K  \  . i 2 u . . i , Xi ! •. 12' 'i , < - -O ' ' . I S • v;

not compete with other defense purposes; these funds can be us­
ed for necessary construction work without going through the 
cumbersome process normally required to approve military con­
struction projects. In addition, DOD must compile information 
on treatment and disposal o f hazardous material and report to 
the Department o f Health and Human Service, as described in 
the House b ill.11''

While government agencies will still generally be barred from 
drawing on Superfund money fo r cleanups, the new bill in­
troduces one exception. I f  hazardous substances from a federal 
facility contaminate groundwater and thus affect other areas, and 
if at least one other PRP is involved, Superfund money can then 
be used to pay fo r alternative water supplies, including municipal 
expenses.110

SARA also requires that notice be given to purchasers o f 
government lands where hazardous materials have been released 
or stored for a year or more. Such notice will warn buyers o f 
the risks associated with potential uses o f the land and establish 
their knowledge o f tiie pollution in any later lawsuits. Descrip­
tions o f the types and amounts o f hazardous substances and the 
times o f their disposal must be included in any sales contract for 
government land and also in the deed. Moreover, the conveyance 
must include a warranty that the site is now safe and a covenant 
making the United States responsible for any subsequent remedial 
action that might be necessary, unless the buyer is itself partially 
responsible for the pollution. These notice provisions take effect 
six months after EPA ’s promulgation o f regulations governing 
the manner o f notice; the regulations are lo be issued within 18 
months o f enactment.111

A limited grandfather clause exempts certain Department o f 
Energy sites from compliance with the new legislation, on the 
grounds that a response plan is already under development 
there.111
CERCLA P rio r to Amendment
Although federal facilities are not eligible to receive Superfund 
monies,111 they arc still subject to the requirements o f CERCLA . 
Howe, .r, cleanup efforts at these installations, most o f them 
belonging to DOD , have progressed extremely slow ly.111
Administration Proposal
The Administration’s proposed revision granted agency heads 
limited authority to settle claims against federal facilities, but took 
no steps to ensure that ranups would take place more quickly 
or that government would live up to the standards imposed on 
private parties.
Senate Action
The Senate produced the federal facilities scheme in basically its 
final form. The original details o f  scheduling were slightly d if­
ferent. Eighteen months were allowed for the preliminary assess­
ment, but only 20 more months for inclusion on the NPL. An 
R I/FS was to be completed within 6 months after enactment or 
inclusion on the NPL , whichever is later. Six months were given 
to agree on a remedy, which must begin within 12 momhi after 
completion o f a remedial design. Control was given to EPA. with

239. SARA 5211. II) U .S .C . 5527lfl-2707 and 2SI0.
240. SARA 51 I f f ) .  C ERC LA  5111(e)(3), 42 U .S .C . 5961 l(e ) |3 ). E l.R  

Sr.vr. 440.
241. SARA 5126 a). C LRC I A 5120(h), 42 I' .S .C  59620(h). EUR Sr.vr. 

44053,
242. SARA 5120(h). L I R .Xivl 44054, a , a note a lle i C LRC LX  1211.
243. SVi c l.R t I.A 5 1 1 U en ’ i. 42 L S .C . eWit I(e it3 l. L I.K  Si »s - io ? * .
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provision for settlement o f small claims by agency heads and the 
option o f a consent decree with the agency; in addition, §115 o f 
the Senate bill authorized delegation o f control where there was 
a ‘ ‘ memorandum o f understanding" defining the respective 
responsibilities o f EPA and the agency, similar to the one entered 
into with DOD in 1983.’ "

The Compliance Docket was set up by the Senate generally as 
described above, with three-month rather than six-month updates. 
The annual compliance report and the funding report with the 
annual budget request appear in the Senate version, although the 
additional report on adjacent property effects was not present.

The Senate bill made these requirements applicable to DOD 
along with other agencies, allowing presidential exemptions "in 
the paramount interest o f the United States.”  The Defense En­
vironmental Restoration Program was outlined in §162 o f the 
bill, which made no change in the United Slates Code.

The prov ision making adjacent groundwater remedial action 
eligible for Fund financing was included in the Senate bill, but 
the provisions concerning sale o f government properly were not.
House Action
The House amendments generally followed the Senate version 
but provided for a faster cleanup schedule. EPA's preliminary 
assessment was to be made bv January 3 1, 1987. Sites would then 
be placed on the NPL within 12 months, with an R I/FS  to be 
initiated within 6 months alter tha: or a year after the amend­
ment. The agency then had 180 day 5 to agree on a remedy , w ith 
substantial action beginning within 15 months alter the R I/FS.

As in the Senate bill, EPA retained ultimate control over 
responses. The bill did provide, however, for local input. In the 
Senate bill state and local involvement was built into selection 
o f a remedy. The House bill inv olved stales somewhat different­
ly: they could become “ coordinator^" o f federal cleanups within 
their territories, while state laws would govern cleanups at any 
site not or, the NPL.-'" In neither case would a formal contract 
or cooperative agreement with the state be necessary. The House 
also included EPA’s origin, settlement authority for small claims.

The Federal Agency Hazardous Waste Compliance Docket 
took essentially the same form in ihe House as in the Senate biil. 
While the House declined lo add the second agency report which 
the Senate required with budget requests, merely instructing agen­
cies to request adequate funding for cleanups, it did stipulate that 
ihe RCRA filing must report any effects on adjacent properties.

In the House bill "national security" became the explicit 
criterion for the presidential exemption power. The Defense En­
vironmental Restoration Program was set up via a new chapter 
in Title 10 o f the United States Code, in addition, the House bill 
commissioned DOD to carry out research and development on 
hazardous waste treatment and disposal and to transmit in for­
mation to the Department o f Health and Human Services on spec­
ialized hazardous substances not covered by oilier environmental 
protection acts.

The provisions on notice to buyois o f government land and 
the special grandfather clause originated in Ihe House bill.

I I . ENFORCEMENT AND LEGAL ISSUES 
A. Judicial Review"’

The Amendment*
Section 113(c) ot SAR A inverts a series o f piovisions in CERCLA
245 n „ .  t,|„ d r o p p e d  hi ' !l p t o d l i e e d  in e o n l e i e i u e
246 I h e  S c .: i \  . .  - .o i l  p i e 1 .t i le d  m  .  . .  M e ie r n e  b i l l  o n  : ! i i > m . i i l c i

24”  Legislative History Sources
Xtl inii iisirulion P r o p o s a l .  I I .R  I ; 42 S 404. 52 IP  
se i iJ le  I nsironmeii i t on im tl lee  Report  .it ‘■'K i'2
Senate D e lu l r .  I l  o s t ,  R j i  - ; ; s -4 - s  ) v p !  2 0 .  I ‘ *s.c i
' e n a i e  Ilill. s .  51 .  : ! 4 4 i p i  u i
House (  oimneree C o ii iiu i l lee Kepor l .P so s . ,  | 2 2 .  i Vs.40  
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on preenforeement review."' These are accompanied by the 
amendment in §106 o f SARA to CERCLA § 106(b)(2) on peti­
tions and claims for reimbursement o f response costs."1

Under new CERCLA §113(h), no court has jurisdiction to 
review challenges to response actions taken under CERCLA §104 
or to orders issued under CERCLA § 106(a). Exceptions are pro­
vided for government actions (or actions by other parlies acting 
under the NCP) to recover response costs under CERCLA §107, 
to enforce a CERCLA §l06(a) order or levy a penalty lo r its viola­
tion, or to compel a remedial action; reimbursement actions alter 
compliance with a CERCLA 5 106(a) cleanup order; and citizen 
suits under new CF.RCLA §310. No review o f a removal order 
may be had under this last provision where a remedial action is 
planned, but remedial actions carried our in several distinct stages 
are subject to citizen suit review at the end o f each stage."0

The ban on judicial review does not apply where diversity 
jurisdiction exists or where state law, such as the common law 
o f nuisance, provides grounds for challenging the adequacy o f 
a remedy. " PRPs who resist an EPA order so as to force a court 
lest o f tlte specific remedy applied can remain immune to punitive 
damages if they do so in good faith.” -'

The purpose o f these rather convoluted provisions is to ensure 
that cleanups will be accomplished without being delayed by litiga­
tion brought by PRPs before the cleanup is finished. Suits for 
cost recovery or reimbursement must be brought after the cleanup 
is complete; suits to enforce an EPA order or penalize its viola­
tion might have to be brought prior to cleanup, but this would 
occur only if a PRP refused to cooperate altogether, risking a 
penalty for noncoinpliance rather than following EPA ’s orders 
and seeking to recover the eosts later. Actions to enforce EPA 
access, among others, may be brought prior to completion o f

House Public W orks Committee Report at 25-27.
House Hill, H .R . 7817, §113<c)-(d).
Conference Committee Report at 202-03, 221-25.
SARA  §§l 13(c), 106(3).
Senate Debate on Conference Committee Report, 132 C o n g .  R e c .  

S 14898-900. S 14917-18, SI492S-29 (daily ed. Oct. 3. 1986). 
House Debate on Conference Committee Report. 132 C o n g .  R e c .  

H9582-83, H9587. H9600, H9624 (daily ed. Oct. 8, 19P.6).
248 .  SARA §1.' 3(c), CERCLA  §113 (h ) - ( / ) ,  4 2  U .S .C . 5 9 6 l 3 ( h ) - ( / ) .  ELR  

S t a t .  4 4 0 4 2 .
249 . SARA §1 0 6 (3 ) ,  CERCLA  5 1 0 6 (b ) ( 2 ) ,  4 2  U .S .C . 5 9 6 0 6 (b ) ( 2 ) ,  ELR  

S t a t .  4 4 0 2 3 .
250. See infra text accompanying notes 253-256.
251. The sole purpose o f  the diversiiy exception is to permit actions under 

state law to be heard in federal court when the parties are residents 
o f  different states. See 132 C o n g .  R e c .  SI4929 (daily ed. Oct. 3. 
1986) (statements o f Sens. Thurmond and Simpson); 132 C o n g .  Rec. 
H9582 (daily ed. Oct. 8, 1986) (statement o f Rep. G lickman). The 
state law clause includes not on ly private actions under state ccm- 
mon or statutory law, but also challenges to the adequacy o f  a 
remedy under new CERCLA  §121(0 where the projected cleanup 
fails to satisfy state standards. I<l. In the Senate debate, Sen. S ta f­
ford speaks at some length about the virtues o f nuisance actions. 
According to (lie Conference Committee Report, SARA  is intend­
ed to have no effect on the rights o f persons to bring such actions. 
See 132 C o n g .  R f . c .  S 14899-900 (daily ed. Oet. 3, I9S6) (statement 
o f  Sen. Stafford): Conference Comml'tce Report at 224. See uenerj!- 
Iv Comment. Hazardous H aste and the Common Law : Wilt AVu 
Jersey Clear the Hay f o r  I iciitns to Recover.'. IS E l.R  10321 (Oet. 
1985 )(discussing current luxie ion  eases); lla lp e r. Pub licXnii.m ec  
and Public P la in tiffs : Redtseoverint the Common I.aw tPart It 16 
E l.R  10292 (Oct. I9.X6) (arguing 1 li.u public nuisance actions may 
be useful for state environmental litig.uorsi.

252. The eoo.l faith detense lias been read im o the current statute by 
some cotins. See, e.it,, W agner Sect! Co. v D-.eeep, MX) I .2a 310. 
3 1 6 1 ' ,  16 I l k  2H»• >I <2d*C:r. !‘>S6i; I  lined Va les \ Reilly ! a: 
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the response. Inn in none ol' these may the selection ol' the 
response action itself be questioned.

The mntrcrrtf and state law nuisance actions Is
more complex; The language o f the statute says nothing to change 
the timing: o f  state hts^sctlon*; for citizen suits it seems to con­
template only suits brought after a given stage o f cleanup is com­
plete. 1,4 But the debates on the Conference Coniniitlc" Report 
saw strenuous conflict over both topics. Senator Siulfoid (R-Vt.), 
supported in the House by Representatives Florio (D -N .J .) and 
Roe (D -N .J.), argued that it was essential to leave these two kinds 
o f actions open lo  permit concerned citizens to challenge a 
response action before it gets under way. so as to prevent unlawful 
government action (e.g., merely capping a site where incinera­
tion is possible). In order to prevent delays but also preserve 
citizens’ challenges, courts would then have to distinguish bet­
ween "re itl" citizen suits, which could challenge the choice o f 
remedy, and suit•> brought by PRPs themselves under the same 
provision, which could not challenge the choice o f remedy until 
it had been carried out. Senator S ta lford ’ s suggested criterion 
was vs hether after-the-fact monetary relief would be adequate for 
the p la in tiff.'" Other senators, however, o lfcred different con­
ceptions o f how new CERCLA § 113(h) affected citizen suits and 
nuisance actions.:H In the subsequent House debate, where many 
representatives complained about attempts to rewrite the 
legislative history o f the bill by means o f floor statements. 
Representative Glickman challenged Senator Stafford directly and 
claimed that Ihe intent o f the conferees was to permit citizen and 
state law suits only after a stage o f cleanup wds complete, except 
in the case o f a state’s challenge under new CERCLA §121(f). 
The only clear conclusion from these contradictory statements 
is that the first court decisions interpreting the language on preen- 
lorcemenl review will be eagerly awaited.

Under new CERCLA §113(j) and (k \  review is limited to the 
administrative record except where applicable principles o f ad­
ministrative law allow the consideration o f  supplemental 
materials. EPA ’s selection o f a response is to be upheld unless 
arbitrary and capricious. I f  the court finds that the selection o f 
the response action was arbitrary and capricious, it is to award 
EPA only those response costs or damages and other relief that 
are consistent with the N O V  New CERCLA §113(/) requires 
notice to EPA and the Attorney General whenever any court ac­
tion under CERCLA is brought by a p laintiff other than the 
United States.

EPA is directed under new CERCLA §113(k)(2) to issue regula­
tions governing the development o f the administrative record for 
both removal actions and remedial actions. These regulations shall 
include (i) notice to affected persons accompanied by a brief 
analysis o f the recommended plan and o f alternative plans con­
sidered: (ii) a reasonable opportunity to comment; (iii) an op­
portunity for a public meeting in the affected area: (iv) a response 
by EPA to each o f the significant comments made: and (v) EPA ’s 
statement o f the basis and purpose o f the selected action. The
253. .See 132 Co m ;. K kc . S 14928-29 (daily ed. Oet. 3, 1986) (sialcinoms 

o l Sens. Thurmond and Simpson).
254. Note Ihe me o f the past tense and the reference to actions “ taken”  

o r "secured" in new CF.RCI A § 113(li)(4|; tee also C onference Com ­
mittee Report at 224.

255. See 132 Co m ;. R i.t . S 14898-900 (daily ed. Oct. 3. 1986) istatemeni 
ot Sen. S ta ffo rd ); 132 Cn.su. R lo . i 19587. 1196(H) (daily ed. Oet.
8 . 1986) (statements o f Reps, f lo r io  and Roe).

2 5 6 .  S e n a t o r  M t t s h e l !  c l a i m e d  t h a t  c i p / e n  s u i t s  c o u l d  b e  b r o u g h t  o n l y  

w h e n  a  s t a g e  o l  c l e a n u p  w a s  c o m p l e t e ,  b m  t h a t  n u i s a n c e  a c t i o n s  

c o u l d  I v  N o u g h t  at a n y  t i m e .  S e n a t o r  rtnirmond. w i t h  t h e  a s s e n t

o l  s c n u ' . o i  S i m p s o n ,  s u g g e s t e d  t h a t  i n  c i t h e r  e a s e  a n  . k t i o n  c o u l d  

m- t i t . H a t e d  n i l ' ,  w h e n  a  s t a g e  o l  t h e  r e s p o n s e  l i e l m e J  t ’ s a  R O D  

l i . t d  t ' . c ; :  : i t ; s i u - d  S e i  i 5 2 1 o m ,  K m  S | 4 9  ' .  s i  4 9 2 9  t s ) . n l v  c d  

Ov  I - t o
2 : '  : i * > . .  k i t  i l ' t . S ' Z  v".  t a . , . 1 ,  .-..I t v i  I ' J s m

25 s |i : .  , , ,  .s-.vt! o - ' I v m o - i  :• ' o  d-.-., e : . ' i i  a e  d e  n o v o  tviiicll c s
t-.'I’d  '. . c* I .  .I'l l :-'C"l af .! !  t ' v  M  I’ • 'hc l f t v r  'Ins iltai'-.t s,

- . -t . e . . ,! t ■ I 1‘ s. M i  a  d e ! c t  t 'a . i  .i -Ml

development o f un edminiMrative record ond the election o f n 
response action under CERCLA shall not include an adjudicatory 
hearing.

New C'ERCI A §l()fi(b)(2), inserted by SARA §106(3), describes 
the procedures fur reimbursement once a PRP  complies with 
EPA's order. After cleanup is completed, the PRP has 60 days 
to petition EPA for reimbursement. I f  EPA denies this petition, 
the PRP may file a eonrt action demanding payment within the 
next 30 days. The petitioner must show by a preponderance o f 
the evidence either that it is not liable at all, or that EPA ’s order 
was unlavvtul (for example, because the cleanup method ordered 
was unreasonable). The arbitrary and capricious standard will 
be applied. A successful PRP may recover any reasonable ex­
penses in excess o f what a reasonable cleanup would have cost, 
alone with legal costs and attorneys fees.
CERCLA Prior lo  Amendment
Although CERCI A contains no provision on the subject, EPA 
has consistently maintained that PRPs are not entitled to challenge 
its decisions on cleanup methods in court until the agency brings 
an action against them under CERCLA. The courts have con­
sistently sustained EPA's position.
A d n u n is ira d o n  P ro p o s a l
The Administration proposed that no court should have jurisdic­
tion to review a challenge to a response action selected under 
CERCLA §104, an order issued under CERCLA § 1 0 4 , or an 
order issued under CERCLA §i()6(a), other than in actions to 
enforce a CERCLA § 106(a) order, fo r reimbursement under 
CERCLA § 106(b), or for response cost reimbursement under 
CERCLA  §107. Judicial review was to be limited to the ad­
ministrative record and objections raised with reasonable specifici­
ty dining the period for public comment. The government pro­
posed that its decisions be upheld unless found to be arbitrary 
and capricious or otherwise not in accordance with law.

The Administration also proposed that a person complying with 
•i cleanup order with which it disagreed might subsequently peti­
tion fo r reimbursement from the Fund. I f such petition were 
denied, the petitioners could obtain review in a district court and 
receive an award for all response costs found to exceed what was 
necessary or cost-effective.
Senate Action
The Senate Environment Committee generally followed the 
government's proposal. During floor debate Senator Stafford, 
together with Senator Thurmond, Chairman o f the Judiciary 
Committee, offered a group o f amendments including one af-
259. See Wagner Seed C o. v. Daggett, S(H) F.2d 310. 16 FLR  21001; 

Barnes v . United States District Court, 16 ELR  21004 (9(h C ir . Aug. 
16, 1986); Wheaton Industries'. United States Environmental Pro- 
t eel ion Agency. 781 1 .2d 354, 16 E l.R  2026C (3d Cir. 1986); Lone 
Pine Steering Committee v. Environmental Protection Aeencv. 277 
l’ .2d 882. 16 E l.R  20009 (3d Cir. 1985). cert, denied. 106 S. Ct. 1970 
(1986); J .V . Peters & Co. v. Administrator. 767 l \ 2d 263, 15 ELR 
20646 ( ( a h  Cir. 1985): United States v. United Nuclear C o rp ., 610
I . Supp. 527, 15 E l.R  20442(13.N .M . 1985); Wagner Electric Corp. 
v . Thomas, n l2  E. Simp. 736, 15 E l.R  2097' (D . Kan. 1985): United 
States v. On,u i & Goss, Inc., 630 F. Supp. 1361 16 E LR  20763 
( I ) .N .H . 1985); Solid-State Circuits, Inc. v. United States En­
vironmental Protection Agency. No. 85-3101 ( \  \ - 2  tW I). Mo. 
N ov. I , 1985): I li l l viv, Industrial Park Development Co. v En­
vironmental Protection Agency. 604 I . Supp. I I5t>. I ' l l  l< 205'3 
(E .D . Pa, 1985). .SiV w/li yv///i Comment. Preenlo'\.c’ "<'iil A Y  wen 
L ndcr C l III I -I ■ Potentially lleyioiotb le Purtie» Suw an Part} I  ho 
m Conn , 16 I I.K  KKI93 t-\pr 19X61.

260 The c o r r e s p o n d i n g  r e t e r e n c e  m  t h e  S e n a t e  a n d  l l o i - e  h i l l s  i s  t o  

•• 1 0 4 ( h |  o r d c t s .  i t d i - a p p e . i t v  e n t i r e 1. t it  I h e  e o n t c - r v u  ■ Dil i  v - t i o n  

l i U t h i  i l e . 1 1 -  w n h  I I* \  -  . m i ' M i i i v  t o  i n v e s t i g a t e  . . o v s  . t ' . i !  p i . o i  

. t p p i i ' P i ' . n c  t s p o u s e s .  M u  i " J e r '  t h a t  m i g h t  h e  • •  m  p  o s i m  

• u  v i i v h  t i c i v .  c a t i o n s  a p p e a l  t o  h e  o p e n  : o  c I m I I c u - . v  . . ' i , . . i  t h e  . 'n  a  

v e t  - t .  • . •: ’ 1 .  - t a t i n c .  . d l l t o i i e h  s e l e c t i o n  o t  a  r e  p o '  - c  u t t o a  n t a i  

n o t  • e  .! t ' . i t v . l  i n  s u c h  t n j s U o n .  V c l ’O l i ' M ,  K .  s | j i , m i .  

i s  c d  A t  t :>.>r  i i s t j t c f i c . i ,  o t  s c ;  I h i i t m . i . ' t i ' . i
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Iccling (he proposed provision-, on prcciiforccmcni review. This 
amendment changed the proposed arbitrary and capricious stan­
dard o f review io a lest o f whether the response action was 
justified under the criteria set forth in the NCP. including the 
requirement that the selected action be cost-elfective.'*'

$

House Action
The House lull named additional types o f litigation in which 
review o f a response action would be permitted. These included 
citizen suits, PRP petitions for review o f consent decrees, and 
actions by the government for injunctive relief. I'lie House bill 
retained the arbitrary and capricious standard for court review.

IL Limitation o f Liability 
(Il .state and Local Government1*'
The Amendment

Section 107(e) o f SARA amends CERCLA §107,''!) to ensure that 
state and local governments may respond to emergencies posed 
by the telease or threatened release o f hazardous substances by 
other persons without becoming liable as responsible parlies.1*1 
Uflless gross negligence or intentional misconduct is involved, the 
government is immune from liability. Under SARA §119, adding 
CERCLA §119(a)(4), government employees receive an additional 
limited exemption from liability, equivalent to that afforded 
response action contractors.'*' In addition, SARA 5101(b) 
changes the definition o f owner or operator in CERCLA 
§101(20)'*’ to exempt state and local governments from liability 
for property they have acquired involuntarily (e.g., by bankrupt­
cy, foreclosure, tax delinquency, or abandonment), unless they 
have themselves caused the release.'** Instead, the former owner 
or operator will normally be the PRP. I f  governments have caused 
the release they will be “ subject to the provisions o f CERCLA, 
both procedurally and substantively, as any non-governmental 
entity, including liability under section 107 and contribution under 
section 113."'*T
261. The Senate bill also included a provision expanding the time and 

the possible loru available fo r judicial review o f  EPA  regulations. 
See S .  51, 99th Cong., 1st Sess., §1-13, 131 C o n o .  R e c .  S359 (daily 
ed. Jan. 3, 1985): see also Senate Environment Committee Report 
at 55-57. This provision was not included in SARA .

262. Legislative History Sources
Administration Proposal, H .R . 1342/S . 494, no provision. 
Senate Environment Committee Report at 42.
Senate Debate, 131 C o n o .  Rnc. SI 1619 (daily ed. Sept. 17, 1985). 
Senate I li ll . S. 51, §133.
House Commerce Cummillec Report at 73.
House Public W orks Committee Report at 67-68.
House Debate 131 C o n o .  R e c .  H U  170-*I (dailvcd . Dec. 5. 1985). 
House B ill. H .R . 2817, § l07(c )(2 ).
Conference Committee Report at 185-86. 203-04.
SARA si 101 (b), 107(c).

263. SARA 5107(c), CERCLA  5107(d), 42 U .S .C .§9607(d ), E l R S t a t .  

44025.
264 SARA §119. CERCLA  §1 !9 la il4 ). 42 U .S .C . §96l9(a)(4), E l.R  S ia i . 

44(149 See also m fru  text at I IX .  (umnitaied section on response 
aciion contractors).

265. SARA 1101(b). CERCLA §101120). 42 !. .S.C . §9601(20), E L R S 'ai 
44006

266, The s.tine result appears iu follow irom  the new. restricted detin; 
bon oi tlie.eontraeiuat lelatioiisiiips bv which landowner liabiluv 
ecncr.illv inav accrue. S ir SAR A e ll' i t :!  ’.'L IU 'LA  § l( ) ltJ ‘'h Ami). 
42 t .'..v, >9n()ij3''i.4iun, I-'. R S: v  44,11)..

l '  ~ t .e-'c'v::.. I mmiiucc rtep.i- i.'n 1 h i-ung lu e  -seems cspilJtb 
to . , -ro-.ni. toe slates’ Lies n;- \;:„-'s.ii:ici.- iiinnun-v -... - . 1:1 
- as 1 s'.lie |, .: P R !  . v1'- , , 1  •• oio;1; .t irre!li i.ia 'o .
: . s-;i;i,i i ' j . mas >:>:>. - - 0 0 , 1 u a* . -1 .
. . ■. * .  .e . [t 1 , I, • , .u 4 ,  j -  ; a ‘[J.

CERCLA Trior to Amendment
CERCLA provides in 5107(d) that no person will become lia 
lor actions taken 111 accordance with the NCP, unless the acti 
is the result o f gross negligence or intentional misconduct. I 
emergency responses not explicitly approved under the NCP rr 
implicate the responding government, since excavation o f ha/ 
dons materials rendets the responder a generator o f ha/ardc 
waste under RCRA.**' Moreover, the definition o f owner 
operator, which makes present owners responsible for any clean 
made necessary by former owners, leaves open the possibility tl 
governments, as receivers o f la.q resort fo r the properties 
defunct PRPs, may be left liable for all tltcir cleanup costs 
well.1*’
A dministration Proposal 
None.
Senate and House Action
The Senate Environment Committee proposed the limitation 
liability, which was passed by the Senate in basically its final lot 
without the explicit exclusion o f state-caused pollution from 1 

exemption. The House passed similar language rendering respon 
actions immune, but extended the exemption to federal as w 
as'state and local agencies and to their employees and agent 
The House did not address the issue o f involuntarily acquir- 
property.
(ii) Innocent Landowners"*
The Amendment
Section 101(f) o f SARA introduces a definition o f "contractu 
relationship" in CERCLA §101(35), which relieves landowne 
who acquired a property unaware o f the presence o f hazardo 
materials there from liability.1"

This new definition works iu tandem with CERCLA §107(b)(.‘ 
which establishes a defense to liability when the cleanup is inn 
necessary by a party not contractually connected with the dele 
dant. Two factors arc required if one is to take advantage o ft  
defense. First, tlte party wishing to be excused must not have co 
ducted, permitted, or contributed to the release o f the hazardo

held liable. See United States v. Union Gas C o .. 792 F.2d 372, 
ELR  20818 (3d Cir. 1986). This issue is not directly addressed 
the legislative history sources fo r SARA 5101(b) although tu 
CERCLA  §310(a)(1) docs specify that citizen suits against states c 
authorized to the extent permitted by the Eleventh Amendment. 5 
in fra  text at l l . l .  (annotated section on citizen suits).

268. W illiam Hodeman, Director o f  EPA 's Office o f  Emergency a- 
Remedial Response, told the District o f  Columbia Bar Assoeiati 
in March 1985, that " |a |lm ost every atempt to clean up hazards- 
waste involves excavation, and each time a party cxcavaio haz. 
dous waste, that party becomes a generator o f hazardous waste tin, 
RCRA and must fu lfill the requirements o f  that statute.“  F s v
AND AlKESON, SUPERI'I'SD LITIGATION AND CLEANUP, A L>>
Sp e c i a i  R e p o r t  52 (1985).

269. C f. Midlantic National Bank v. New Jersey Department o f  E 
viromnentnl Protection. 106 S. Ct. 755. 16 ELR 20278 (1986) <tni< 
in bankruptcy could not abandon contam inated property): Unu 
States v. Maryland Bank &. Trust C o .. 632 F. Supp. 573. 16 El 
205,'7 (D . Md. 1986) (Dank held liable fo r cleanup expenses on p; 
pertv acquired bv foreclosure): Uniied States v. Mtrabile. 15 E: 
20994 i f . D  Pa. 19851 (settled Oct. 2. I9SS) (secured creditors 
polluter max be liuuie 11 actively participated in inaiiagemei’ r

2'D. Legislative llisiorv Source
Mlmiinviraliun I'rouos-.ii. H .R . 1542 S 494. tin p.ov-xio: 
senate, s 5 : .  u < pros 1, n-
liuiise i le n a l, !». : o v .  R i . i l  1' I* '-', i !62. uiv cu . Dec 
| ‘ (»s
House Hill. !: i 2**!”  :! -*i.
( .oil,-n i l , -  1 oil-null, 1 ii pnri .. i -
s Vl( \  : i- 't)'
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substances; rather, it must have exercised due care with regard 
to the substances concerned, including precautions against the 
foreseeable acts Of other* Second, it must have had neither ac* 
tual nor constructive knowledge of the pollution at the time the 
property was acquired, after appropriate inquiry, taking into ac­
count any special expertise o f the defendant and the like. Ac­
quisition by involuntary means, such as escheat or bequest, will 
have the same effect as acquisition without knowledge.'" 
However, if Ihe defendant actually comes to know of the toxic 
substances at any lime while in control o f the site, and then sells 
the property, it remains responsible fo r cleanup costs unless it 
discloses the facts to any subsequent transferee.

CERCLA Prior to Amendment
Both present and former owners and operators are potentially 
I'able for hazardous substances disposed o f at their facilities under 
CERCLA §§ 107(a)(1) and (2). But the extent to which owner­
ship or control alone confers irrebuttable responsibility is unclear. 
The case law distinguishes present and past PRPs by holding the 
latter liable only if they owned or operated the facility at the time 
the pollution occutred, while current owners and operators are 
apparently liable for any past disposals."4 Thus while congres­
sional debate on tlte amendments reflects some confusion on the 
subject, it seems clear that current owners or operators may have 
to pay for cleanups regardless o f whether they had any relation­
ship to the responsible parties, or any knowledge o f the presence 
o f  toxic substances on the property when they acquired i t . " ’ 

At the same time, CERCLA § 107(b)(3) specifically removes 
liability from defendants unrelated by contract lo polluters, as 
long as the defendants themselves have taken due care with regard 
to the substance in question. This provision would seem suffi­
cient to excuse parlies who are truly innocent o f past pollution 
on their properties. But the situation appears to have been uncer­
tain enough to cloud the financial position o f current owners and 
operators by raising the specter o f large potential liabilities.
A dministration Proposal 
None.
Senate and House Action
There was no Senate action on this point. The landowner provi­
sion originated in a House amendment added in floor debate by 
Rep. Frank, emerging in H .R . 2817 as a separate paragraph, 
§I07(m ), rather than as an amendment to the definitions. This 
version was simpler than that adopted in conference, but had 
basically the same structure: causation and knowledge conditions 
were required to render innocent a party that had no “ manage­
ment oversight”  at the time o f the release and hence no ability
272 . Insofar as this last pros ision immunizes government entities acquiring 

sites involuntarily, it overlaps the separate exemption fo r  state and 
local governments found in SARA § l01(b ),

273 . This innocent-party exemption is distinct from  the de minimis p ro ­
vision for EPA settlements with innocent landowners that applies 
to parlies who have contributed to pollution in amounts small enough 
to justifv  absolving them o f  response costs. Sec SARA 1122. 
CERCI.A 1122(e). 42 U .S .C . 19622(g), HER S ta t . 44061; Senate 
Dili, S. 51. U 3I. amending CERCLA 5106(c): House B ill, H.R. 
2817. §122, adding CERCLA 5122(g). See generally in jru  text at
II..M. (annotateu section on settlements). The House floo r debate 
included arguments on both siues over whether the de minimis pro- 
sision would suffice to exempt entirely innocent parties and Outs 
make SARA (lO lttT  unnecessary. .See 131 Cost,. Rtc. HI 1157-61 
(daily ed. D e .. 5. 19x5

274. SV,. e.g., N e w  Vo-I. x Snore Realty Corp.. 7?o ! .2d 1(132. 151-!.! 
2U35S t2d ivS 5 r tin ted States s CuiiiTman, !5 l-.i I! 2'Mot 
K  t). «J;».. ij .' . 2 \  N«4i: rm teu  S tates» .uoiawn C o . 14 !•! : 
2P695 i! ) > ju iiv  i f ,  t9.s4i hin see i s Mtraut'c :•  IT ,s 
2 9 9 9 2 t L . D  ! ’ i  S e n  -  , o s < ;  • a r . i . v . e i i ;  o w n e r s  w  i n  m '  * i 1' ! : . .  

Me t e l a i i o i . - r  -  ; - .  ... ;;e : m a x  iv  e v e n i n '  I r o n :  r a t ' : : : ' - .  » o e e .

v 'LR t -.! '*t>-i
2 * :  S, R>. H ! 11 ?'-*•< i.iai!.' ed I K - .  ? .  I 9 v i

o !  (te:> 1 :411 : i " U  M o a k . e x

to prevent il. According to this House provision, the defendant 
would have lo prove nonresponsibility by a preponderance o f the 
evidence,

tiii) Methane Gas Operator"*
The A mendment
Section 124(a) o f SARA adds a new §124 to CERCLA , exemp­
ting the operators o f methane recovery systems at hazardous 
substance sites from CERCLA liab ility ." ’ Specifically, they are 
not owners or operators under CERCLA §101(20); they are not 
deemed to have arranged for disposal or treatment o f  any hazar­
dous substance under CERCLA §107; and they arc not subject 
to CERCLA §106 liability. The exemption is not, however, ab­
solute. Methane operators remain liable for any pollution 
"primarily caused" by their activities; and a PRP otherwise liable 
will not be immunized for that liability merely by virtue o f being 
a methane operator as well.

Section 124(b) o f SARA declares a methane operator not to 
be a waste handler for purposes o f RCRA .’ "  This exclusion is 
also qualified. I f  products o f  the methane operation have the 
characteristics described in RCRA §3001"’  (such as toxicity, per­
sistence, flammability, and corrosivcness), or if EPA issues ap­
propriate regulations under that subtitle, then the effluent may 
be treated as hazardous waste and regulated under RCRA and 
CERCLA.
CERCLA P rio r to Amendment
CERCLA makes no provision for operations to recover methane 
from landfills. Thus, despite the usefulness oi preventing the 
natural escape o f the gas and o f capturing it as an energy source, 
there was reason to fear that parties who might otherwise have 
been interested in such operations would be inhibited by the threat 
o f  CERCLA liability as an owner or operator at the site.
Administration Proposal 
None.
Senate and House Action
Botli bills sought to relieve methane operators o f liability, but 
they did so in slightly different fashions. The Senate legislation 
changed the definition o f owner/operator to exclude methane 
operators. The exemption applied only, however, to releases 
unrelated to the recovery operation; the methane operator remain­
ed liable if it was also the owner or operator o f the landfill site 
itself, or if the release was caused by the methane recovery work. 
The House bill, on the other hand, left the definition o f 
owner/operator unchanged, but introduced a special exemption 
in a new section, releasing methane recovery operators from 
liability under §§106 and 107 for any damages due to release from 
the gas operation or from response and remedial costs, including 
natural resources damages, under federal or state laws. The 
operator remained responsible, however, lo r negligence. Thus 
the House version actually introduced a fault standard lo r 
methane operators, while the Senate merely imposed a causation 
requirement. The conference followed the Senate on this point.

Both bills incorporated the RCRA exclusion found in the con-

276 Legislative History .Sources
Administration Proposa l. H .R . 1342 S. 494. no provision 
Senate Deli,lie. 1.7! Uo m i, R i.t . SI !7',S-79 (J.itlx ext. Sept. 19, I9s5 l 
Senate Bit!. S. 51. ltd .'
House C nnuneree I'oiiiim llee Report ti II).'.
House Politic W orks (. oiiiinillee Report at 0 9 -7 1.
House Bit!. l i .R  25 !" , ( 12 .
;  otilercnee ( oiminiiee Itepori a: 25*.•-<"
' s \ R \  , :24|-.n, it-.,

2”  S \K  \  ; i24ia i, . 1 Ks ; \  ; I2 4 ,4 2  t V v !9(C4 l i l . v x ;  44 <'•
2 " ' s \ R  \ H24U '. I ; I > , 44ui.a, a» a note U 1 I K iT  \  2~
2*9 42 ! s : . ; 6 ; 2 :  n  I, x: xi 4 2 o ! .
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lerencc bill. The House bill added ihe proviso thai free liquid 
condensates from ihe methane operation should not be returned 
to the landfill, lest they spread further.

C . Response Action Contractors: Limitation o f Liability 
and EPA Indemnification'1"

The Amendment
Section 119 o f SARA inserts a new § 119 in CERCLA which frees 
cleanup contractors (response action contractors) from liability 
under CERCLA and any other federal law and authorizes EPA 
to make available limited indemnities covering their cleanup work 
where insurance is not available on reasonable terms.’ "  CERCLA 
§119(a)(2) removes this immunity where the conduct o f the 
response action contractor is negligent, grossly negligent, or con­
stitutes intentional misconduct. In addition, the response aelion 
contractor remains vulnerable to claims under state law.'*' State 
or local government employees providing response action services 
have the same limited exemption Irom federal liability as response 
action contractors.

EPA is authorized to indemnify response action contractors 
for liability and the expenses o f litigation or settlement arising 
out o f the contractor’s negligence, but not gross negligence or 
intentional misconduct. The federal government will not as a 
general rule directly represent response action contractors in 
claims subject to indemnification, but it retains control o f the 
defense and settlement o f such claims.” ' Indemnification o f 
response action contractors is available to contractors working 
for EPA, for any other federal agency, Tor any state or political 
subdivision, or for any P R P " ' carrying out any settlement agree­
ment under CERCLA §122 or cleanup order under CERCLA 
§106. According to the Conference Committee Report, “ (i]ndem- 
nification may not be provided . . .  for liability arising out o f 
the application o f a standard o f strict liab ility ."” ' The issue o f 
protection o f response action contractors from strict liability 
under state law, therefore, is a matter for the states to deal with 
as tiiey choose.

Amounts paid by the government under an indemnification 
agreement are to be treated as response costs incurred pursuant 
to §104, for which the PRP is ultimately liable under CERCLA
280. Legislative History Sources

Administration Proposal, H .R . 1342/S. 494, no provision. 
Senate Environment Committee Hearings at II6 -3S .
Senate Environment Committee Report at 42, 101.
Senate Debate. 131 Cong . R k c .  SI 1859-11860 (daily ed. Sept. 20, 
1985) (statement o f  Sen. Uentsen).
Senate B ill, S. 51, §§!04, 152.
House Commerce Committee Report at 92-93, 302.
House Judiciary Committee Report at 8-9, 26-29.
House Public Works Committee Report at 66-68.
House Debate, 131 C o n g .  R e c .  IU 1085 (daily cd. Dee. 5. 1985): 
131 C o n g .  R e c .  H ! i r 0 - 7 I  (daily ed. Dee. 5, 1985) (statement o f 
Rep. Andrews).
House B ill. H .R . 2817, §119.
Conference Committee Report at 236-38.
Senate Debate on Conference Committee Report, 132 Ccing. K er. 
S I490 I (dailv ed. Oet. 3, 1986) 'statement o f  Sen. S tafford ). 
SARA  §119.

281. SARA  §119. CERCLA  §119, 42 U .S .C . §9619, ELR  S r .u . 44049.
282. "The retention o f  eontraetor liability under Slate law for either 

negligence or -trict liability was deliberate. . . . |T |his Senator and 
others believed that changes in the State liability schemes would 
reduce eonttaetors' incentives to exercise the greatest care and main­
tain quality . , . "  132 C ost.. R ti . S I4901 (Ja ily  ed. Oct. 3. 1986) 
(statement o l Sen. Stat lo rd ).

283 Conference Committee Report at 238.
284 I ndor C I.RC I -\ §119| j ) a I ’ RP may not be considered a response 

action homra-tor wult respect to a relca-e fo r which it is potential- 
b liable under HO" Sot mav a P R !1 -une the thiid-parls dele; >e 
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§107. To assure payment even if the Superfund is fully commit­
ted, Ihe Conference Committee provision authorizes appropr’ t 
lions to the extent that the Fund is unavailable to pay.

EPA must first determine that the liability covered by the in­
demnification agreement could not be covered by insurance at 
fair and reasonable prices,” * that such insurance is not general­
ly available to the contractor’s competitors, that the response ac 
tion contractor has made diligent efforts to obtain insurance, and1 
that the response action contractor will search fo r insurance fot 
each additional site covered by the indemnification agreement 
if the agreement covers multiple sites. The indemnification agree 
ment must have a deductible provision and a ceiling on the 
amount o f indemnification available.” ’ Indemnification only 
covers liability resulting from a release o f a hazardous substanct 
caused by response action activities.

In the case o f indemnification agreements with contractors per 
forming cleanups for a PRP, EPA must first set the amount the 
PRP can indemnify the contractor, taking into account the PRP'1 
total net assets and resources. Thereafter EPA rmy provide ar 
indemnity only if the PRP is incapable o f providing an adequait 
indemnity. EPA must require that the response action contrac 
tor exhaust all claims for indemnification against PRPs and pa; 
the amount o f the deductible in its indemnification contract with 
EPA before EPA makes payment on its indemnity.

The work eligible fo ' coverage by the indemnification include- 
any remedial action at a NPL site or any removal action at an; 
site with respect to release o f a hazardous substance and an; 
evaluation, planning, engineering, surveying and mapping 
design, construction, equipment or other ancillary services. Tin 
indemnification authority is applicable to work o f response ac 
tion contractors at federal facilities, claims in such cases beint 
paid by the federal agencies involved.” 'The indemnification pro 
vision is not applicable to cleanup services o f contractors work 
ing at RCRA facilities. It is available to persons working for ihi 
cleanup contractor if their hiring is approved by EPA as welt a 
to persons conducting field demonstrations o f threshold quan 
tities o f hazardous chemicals under §311(b).

The provision requires the Comptroller General to conduct; 
study evaluating the response action contractor indemnificatiot 
proeram and to submit a report to Congress bv September 30 
1989.

Response action contractors providing program management 
architectural and engineering, surveying and mapping, and relatei 
services to federal agencies must be selected competitively in ac 
cordanee with Title IX o f the Federal Property Administratis 
Serv ices Act o f 1949"’  and are subject to the requirements o 
otherwise applicable federal selection procedures when their con 
tracts arc negotiated by federal agencies.
CERCLA P rio r to Amendment
CERCLA § 107(d) exempts any person from liability, other tha. 
in cases o f gross negligence or intentional misconduct, fo 
damages resulting from the rendering o f care, assistance, or ad 
vice in accordance with the NCP or at the direction o f the or. 
scene coordinator during any incident creating a danger to pttblt 
health, welfare, or the environment. CERCI.A  §l(J7<ei(l) prc 
vidcs that i.o indemnification agreement will screen anv oer - , 0  

from liability who may be responsible for a release, but nothin
286. "A  price is to be judged unfair and unreasonable onlv it the co­

ol' insurance are markedly disproportionate to the ri-k being ti'Mitne 
by tlteitisuret . . . . "  132 <'c.-so. K t« S I490 I (dailv ed O c t. V 148- 
(statement o f  Sen. S i.ilto rd i.

2 8 ' "The President 'hall not set lim it' and deductible' lo r md.-f-t-nc 
non . . 'O that they are at such nitre,ison.mtc levels ■»> a» to 
the imleitiiiilicain'u agreement worthless-" I'o iitc ren .e ' omnn:’ 
Report at 237
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in CERCLA § 107(e) bars obiaining insurance or an indemnifica­
tion agreement tocover such liability. In short, under CERCLA 
§107 the government can recover against a PRP , but that PRP 
may employ insurance or indemnity agreements to provide reim­
bursement for such CERCLA §107 liability.

There is no current provision explicitly authorizing EPA in­
demnities. EPA has on occasion used Superfund to back 
agreements to indemnify entities involved in Superfund cleanups. 
It has entered into an indemnity agreement with Clean Sites, Inc. 
(CS I) covering multiple sites, granting CSI up to SS million in­
demnity coverage for claims arising out o f CSI cleanup-related 
work at each designated site.” 0 EPA has also furnished indem­
nity agreements to v arious remedial action contractors working 
for the government as an interim measure to offset liability risks 
associated with Superfund cleanups.” ' These EPA indemnifica­
tions apply lo EPA-approved remedial action contractors and 
their subcontractors working under the Superfund cleanup pro­
gram for EPA, another federal agency, or a state. The contrac­
tor must make a reasonable attempt to obtain adequate insurance 
and/or PRP indemnification, and EPA must determine that 
liability insurance or PRP indemnification is not available, is not 
adequate to set o ff the contractor’s liability risk, and/or is not 
reasonably priced.

EPA's policy has been to o ffe r an EPA indemnification only 
as a supplement or substitute for insurance or a PRP indemnifica­
tion. to include cov erage limits and deductibles, and only to cover 
liability related to releases o f hazardous substances resulting from 
the contractor's Superfund cleanup activities.
Administration Proposal 
None.
Senate Action
The Senate Environment Committee initiated this proposal by 
directing that EPA, in its own cleanup operations or in arrang­
ing for stale-supervised response actions funded by the Fund, pro­
vide cleanup contractors with an indemnification for damages 
arising out o f cleanup to the extent that insurance was not 
available and such damages had not arisen from negligence, 
recklessness, or intentional misconduct. The Committee limited 
the indemnification to coverage o f strict liability only. The costs 
o f such indemnification were to be considered response costs, 
collectible against PRPs ultimately under a CERCLA §107 action.

House Action
The House bill authorized EPA to indemnify response action con­
tractors against negligence in carrying out response actions (ex­
cluding, however, liability caused by gross negligence or inten­
tional misconduct). This indemnification was to be available to 
a broader group o f response action contractors including those 
doing work either for EPA, another federal agency, a state, or 
PRPs. EPA must determine that the liability to be covered could 
not be covered by available and reasonably priced insurance, that 
the response action contractor had diligently sought insurance 
for each site covered by the indemnity, and that appropriate 
deductibles and limits were utilized. If the response action con­
tractor to be idem iii fie<J was hired by a PRP, that PRP must share 
in tlte indemnification.

The House Judiciary Committee raised legal questions about 
EPA ’s existing indemnifications without statutory authorization 
because o f possible lack o f authority to overcome the Anti- 
deficiency Act.”  the possibility that they would not be available 
lo r PRP  response contractors, and tiiat the funding to pay in-
J in i lea:! Site*. In ... is an indcpcnJiiii hazardous waste cleanup fitm 
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dcmnifications might be lacking if Superfund had been used up 
in the meantime.

I). Civil and Criminal Penallics”’

The Amendment
SARA §109 increases both civil and criminal penalties for Super- 
fund violations and introduces administrative procedures for 
assessment o f  fines and damages.” * The result is considerable 
enforcement flexibility for EPA: enforcement may be by infor­
mal administrative process, formal administrative process, or 
judicial action (but not, according to the Conference Commit­
tee Report, by all three).

The maximum penalties available under the amendments 
include:

(1) Failure to notify o f a release: fines set according to the 
uniform criminal code-”  and a prison term o f up to three years 
(five years fo r subsequent violations), plus Class I or II civil 
penalties as discussed below.

(2) Falsification o r destruction o f  records: same as ( I ) . ” *
(3) Violation o f  EPA orders: a fine o f S25.000 per day, possibly 

trebled as punitive damages.” ’
(4 ) False claims submitted fo r reimbursement from the Fund: 

uniform crrfninal code fines and three (or five) years in prison.” 1
(5) Failure lo  meet financial responsibility conditions:  Class 

I or II civil penalties.” ’
(6) Denial o f  access o r information for EPA investigations: 

S25.000 per day o f violation.’00
(7) Falsifying or refusing to provide emergency information: 

same as ( I ) . 10’
293. Legislative History Sources

Administralion Proposa l, H .R . 1342/S. 494, §§201. 211.
Senate Environment Committee Report at 8.
Senate B ill, S. 51. §§109, 155.
House Commerce Committee h'epori at 76-77, 122. 124. 135. 140. 
House Public W orks Committee Report at 18-20.
House B ill. H .R . 2317, §109.
Conference Cummiflcc Report at 207-08, 216, 219.
SARA  §§ l04(m ), 109. 111(d)(2), 122(a).

294. See in fra  notes 294-305 for specific sections amended. Related pro­
visions are enacted in §§l04(m ) and I I  1(d)(2) o f  SARA . SARA 
§ l04 (m ), CERCLA  § 104(e)(5)(B ). 42 U .S .C . §9 34(e)(5)(B ), ELR 
S ta t . 44015; SARA  §111(d)(2), CERCLA  § ll l (e ) (1 3 ) , 42 U .S .C . 
§ 9611 (0 (13 ), ELR S ta t . 44036.

2? . The revised language invokes the uniform criminal code provision 
o f  18 U .S .C . §3623 " o r  3571 i f  app licab le ." See Conference Com ­
mittee Report at 207; SARA §109 (a )(l), CERCLA  § l03 (b ). 42 
U .S .C . §9603(b). E LR  S ta t . 44009: SARA  5109(c). CERCLA  
§ 109(a)(1 )(A ). (b )(1 ), (c)(1), E LR  S ta t . 44031. Due to recodifica­
tion o f  the Crim inal Procedure section o f  the code. §3571 will con­
tain the fine provisions effective November I, I9S6; until that date, 
they will be found in §3623. Some substantive changes are also made. 
The report o f  the House Committee on Public W orks suggests that 
the House’ s goal was to set maximum fines o f $25,000 for individuals 
and S500.000 lo r organizations. See House Public Works Commit­
tee Report at 19 These figures seem to assume that an individual’s 
infraction would lie a misdemeanor not resulting in tlte loss o f  human 
life, but that an organization might commit a felony or fatal misde­
meanor. According to §3571, an individual guilty o f  a felony or fatal 
misdemeanor may be fined up to $250,000. while fo r an organiza­
tion committing a nonlatal misdemeanor the maximum amount is 
$100,000,

296. SARA §IO')la)(2). CERCLA  § l03 td l(2 ). 42 U .S .C . §9603(dll2t. E l.R  
S ta r . 44010, SARA § lll9 |e |, CEKC LA § !09<a l(l)|l! l, |h)|2>, U )l2 l, 
42 U .S .C . §% lW la itlliH ). tb )(2 ). ie )(2 l. E l.R  S tv t . 44031

2 9 '. SARA 4109(b). CERC I A 4 l0 6 lb l. 42 I  S C . ; ‘ )6(lli(l>). E l K S rv i 
44023
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(8) Violation o f  orders enforcing agreements o r consent decrees

concerning § 104(b) actions or those reached under new §§120 or 
122: Class I or II civil penalties.101

The revised CERCLA §109 establishes two tiers o f civil 
penalties^01 Class I administrative penalties o f 525.000 per vlola- 
tion are assessed by EPA under informal procedures. Class II 
penalties amounting to $25,000 per day o f continuing violation 
(S75.000 per day fo r subsequent violations) require a formal ad­
ministrative hearing according to §554 o f the Administrative Pro­
cedure Act (APA). An alternate judicial route may also be follow­
ed to impose a Class II penalty by bringing an action in district 
court.14'

In addition, the new legislation provides that expert witnesses 
for civil or criminal actions may be procured by either competitive 
or noncompetitive procedures, at EPA's discretion. A reward o f 
up to $10,000, payable from the Fund, is authorized for in fo r­
mation leading to the conviction o f violators.10’
CERCLA P rio r to Amendment
The present law contains an array o f penalties fo r violating 
CERCLA. In most cases these are criminal penalties, with fines 
up to $5,000, $10,000, or $20,000, and a prison term o f at most 
one year.

(1) Failure to notify EPA o f a hazardous substance release 
results in a fine o f up to S 10,000 and a jail term o f up to one 
year.104 The PRP is granted use immunity for the information, 
so that data properly tendered cannot be used against the PRP 
in a criminal prosecution. The same terms apply to parties who 
fail to notify EPA that a potentially hazardous site exists, 
although in this case a knowing failure to report also deprives 
a PRP o f any §107 defenses to later liability.

(2) Falsification o r destruction o f  records relating to hazardous 
materials renders a PRP liable to a $20,000 fine and/or one year 
in prison.107

(3) Violation o f  an EPA order may be fined at a rate o f S5.000 
per day o f noncompliance. In addition, where this violation 
necessitates remedial money from the Fund, punitive damages 
may be assessed, from one to three times the amount o f the Fund 
expense.10'

(4) False claims against the Fund, i.e., claims accompanied by 
false information, bear a separate fine o f up to 55,000 and a max­
imum prison term o f one year.10'7

(5) Financial responsibility rules set forth in §108 o f CERCLA 
must be complied with on pain o f a civil penalty o f up to S10.000 
per day o f v io lation ."0 No criminal penalties are provided.
Administration Proposal
The Administration suggested increases in certain penalties, but 
did not propose administrative enforcement. Fines for failures

specific penalties fo r violations o f the community right-lo-know pro­
visions may also be found in §325.

302. SARA § 109(c). CERCLA  § ltW (a )(t)(D )-(E ), (b )(4 )-(5 ). (c)(4)-(5), 
42 U .S.C . §9609(a)(l XD)-(E). (b l(4)-(5), (c)(4)-(5). ELR S t a t .  44031.

303 SARA 5109(c), CERCLA §109(a), (b). 42 U .S .C . §9fi09(a). (b). ELK 
Sr.sr. 44031.

304 SARA 5109(c), CERCLA  5109(c), 42 U .S .C . 59609(c). ELR  Sta I'. 
44052.

305 SARA 5109(c), CERCLA 5 l0 9 ld l, (e). 42 U .S .C . 59609(d), (e), ELR 
Siat. 44032. Expenditure o f  Superfund tnonev for the reward iv 
authorized bvSA R  \  5 l l i ld l ( 2 l .  C ERC I.A  5111 (0 (1 3 ), 42 U .S .t . 
59611(0(13 ), E LK  S i a i . 44036.

3(4. CERC I.A  5103(b). 42 U .S .C . 59603(b). E l R St s r . 44009.
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to notify and falsification o f records were increased to $25,00 
and those for violations o f CERCLA §106 orders were raised t 
$10,000 per day. A civil penalty with a maximum o f $10,000 wa 
also provided for failures to notify, but could only be impose 
by means o f a court suit.
Senate and House Action
Both versions increased the penalties, though the House bill ssa 
more severe and more thorough than the Senate's. The Hous 
bill in several cases proposed use o f the independent fine prov. 
sions in Title 18 o f the United States Code to increase the sam 
lions, rather than introducing new standards o f its own. In ac 
dition, the House expanded the scope o f penalties for failure t 
notify and violations o f EPA orders and added civil penaltie 
to the criminal liability for failure to notify and falsification o 
records. An administrative enforcement mechanism was introduc 
ed by both bills.

(1) Failure to notify. The Senate bill raised the fine to S25.00 
and the potential prison term to two years ($50,000 and five year 
on a second conviction), The House applied the general crimin; 
provisions o f 18 U .f ’ .C. §§3623 and 3571 for fines and raised til 
prison term to three years. In addition, each bill applied civ 
penalties. The House version set these at $25,000 per day o f nor 
notification, and expanded the coverage o f the provision explicitl 
to include falsification o f information in giving notice, Tlte Senat 
bill started civil penalties at $10,000 for the first violation, risin 
to $25,000, $50,000, and $75,000 on successive convictions.

(2) Falsification o r destruction o f  records. Both bills amende- 
CERCLA §103(d)(2). The Senate legislation raised the fine t- 
$25,000 and left the prison term unchanged. According to th 
House, the standards o f 18 U .S .C . §§3623 and 3571 were to b 
applied for the fine, while up to three years’ imprisonment couh 
be imposed. The House also added a civil penalty o f up to 525,00 
per day.

(3) Violation o f  an EPA order. The Senate merely raised th 
fine here to S10,000. The House bill set the ceiling for fines a 
$25,000, and applied the same rate to failures to respond to EP.- 
orders demanding access to records (where the triple punitiv 
damages would not be relevant, since there is no damage requir 
ing remedial expenditures). However, the House bill also excus 
ed PRPs from liability where they had reasonable grounds fo 
refusal to comply.

(4) False claims. The Senate bill made no changes in CERCL.- 
§112(b)(1). As if to compensate, the House bill appears to hav 
changed it twice. Section 109(e)(3) o f the House amendments rait 
ed the fine from $5,000 to $25,000 lo r falsifying information i 
a claim. But § 109(f) o f the House bill struck the clause definin 
the penalties altogether and replaced it: the new language refer 
red to 18 U .S.C. §3623 and 3571 for the fine and allowed a priso 
term o f three years. Presumably the latter section was designs- 
lo supplant tlte former, since it changed the imprisonment penalt 
to three years, as usual in the House bill, as well as changing tit 
fine provision. Probably the change in House bill §l09(e)(3) wa 
left in the text by mistake.

(5) Failure to meet financial responsibility conditions. Here th 
Senate bill made no changes. The House bill raised the civil pena 
tv to $25,000 per day o f violation.

(6) Dental o f  access or information. Parties vs ho refuse to cotv 
ply with EPA orders for information about hazardous substance 
on tlicit property, or to permit EPA agents to enter tor tr 
vestigativc or remedial purposes, were subject to a new civil pena 
ty: $10,000 in tile Senate version, 525 .000per day in the Hou* 
bill.

t” ) Falsifying o r refusing to provide emergency informatioi 
The new leetsiatton required PRPs a- l i l ea variety o f itlfor::..
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CERCLA §§31 l(bMc) or 314, S 10,000 for violations o f CERCLA 
§§311(a) or 313(b).

riic Senate and House amendments also introduced the pro­
cedural innovation o f administrative enforcement for certain 
penalties. The Senate version permitted EPA to impose civil 
liability for failure to notify under CERCI 'A §I()3(b)(3); the PRP 
had to he granted notice and a hearing, and EPA's decision was 
subject to judicial review, The process was informal, not subject 
to the requirements o f §§554 and 556 o f the APA. The House 
set up a different procedure fo r a different class o f actions: any 
civil penalty except tinder CERCLA § 103(h) was to be imposed 
according to the requirements o f  §16 o f TSC.-V" which requires 
a formal adjudicative hearing under §554 o f the APA.

Tlte Senate bill specifically provided for procurement o f ex­
pert witnesses for civil or criminal actions by either competitive 
or noncompetitive procedures. The House bill offered the SlO.fXX) 
reward for information on violators,

E. EPA Access and Information Gathering’ "
The Amendment
Section I04(m) and (n) o f SARA , amending CERCLA § 104(c), 
clarify EPA ’s investigatory powers and right to enter on private 
property.’ "  CERCLA had merely imposed obligations on PRPs 
without granting corresponding rights to agencies. The amend­
ed language explicitly authorizes EPA and its state analogues to 
compel information and to examine the records o f PRPs; to enter 
on private property, including other sites adjacent to disposal 
areas, wherever this may be necessary to determine a remedy or 
to execute it; and to inspect those sites, taking samples o f 
materials, containers, and labelling.

The new legislation also specifics the machinery o f enforce­
ment. EPA issues an administrative order, which is enforced by 
requesting the Attorney General to bring a civil action to com­
pel compliance. Tlte order is to be upheld unless arbitary and 
capricious, an abuse o f discretion, or otherwise not in accordance 
with law. Unreasonable failure to comply will earn a civil penal­
ty o f up to S25.000 per day. O ilier lawful procedures for gaining 
entry are not foreclosed, in order, for example, to allow EPA 
to move more quickly through an ex parte hearing if urgent ac­
tion should be necessary.

Detailed specifications arc introduced for the trade secrets ex­
ception already present in CERCLA § 104(e)(2). A party claim­
ing protection o f this kind must show »hat the confidentiality o f 
the information has been guarded with due care; it is not other­
wise required to be disclosed; and disclosure would substantially 
harm the party's competitive position. In addition, trade secret 
protection cannot be used to shield the basic information that 
EPA must have to determine a response. This information in­
cludes the substance’s chemical identity and physical properties, 
the potential health hazards and routes o f exposure, and the loca­
tion o f any waste stream, along with any geologic or monitoring 
data about the site.’ "
CERCLA Prior to Amendment
The current version o f CERCLA contains provisions in §§104(b)
312. Legislative History Sources

Administration Proposal, H .R . 1342/S . 494, §203.
Senate Knvironment Committee Report at 25-26.
Senate I li ll . S. 51. §120.
House Cummeree Committee Report at 70-71, 122. 124. 136-3". 
House (till. H .R  2817, s l0 4 |k |.
Conference Committee Report at 195-9".
SARA 5104(1111. In)
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amended l e g i s l a t i o n )

and (e) designed to enable EPA lo  get the information required 
to determine where responses are necessary. EPA is permitted 
to enter a P R P ’x property, not only to gain that information, 
but also to carry out the response. Any persons having control 
over a hazardous substance must cooperate with EPA and with 
state environmental agencies. They must provide ink . ..on on 
request about such substances, allow EPA to read and copy all 
records pertaining to them, and permit EPA to enter sites to in­
spect them and take samples. The results o f such an investiga­
tion are open to the public, except where the provider o f infor­
mation shows that confidential trade secrets arc involved. In such 
cases a penalty is provided to ensure that confidential informa­
tion is kept secure.

However, this grant o f  investigative power to EPA is not 
automatically effective. CERCLA contains no mechanism for en­
forcing access or compliance; in fact, it docs not explicitly grant 
EPA the authority to carry out the entry which it commands a 
PRP to permit. While E PA ’s requests for access and informa­
tion have generally been granted,1”  in at least one major case 
a court lias refused to enforce EPA entry for lack o f explicit 
statutory authority. In Outboard Marine Corp. v. Thomas,u> a 
district court granted EPA a warrant for entry and investigation, 
styled a "search warrant.”  at an uncontaminated location next 
to a site where EPA had already determined a response was 
necessary.1"  EPA wished to survey the uncontaminated site, set 
markers for later permanent construction there, and test its soil 
for load-bearing capacity.’ "  It was unclear whether the per­
manence o f the installation or the fact that it was on property 
other than the contaminated land played any part in the Seventh 
Circuit's reversal o f the court below, but the opinion appeared 
primarily to distinguish between entry for information alone and 
entry to start a response action. The court held that EPA had 
no clear authority for the latter and declined to infer it from the 
general authority to respond granted by CERCLA §§ 104(a) and
(b), emphasizing that “ [o jn ly Congress, not we, can supply that 
power.” ’ "
Administration Proposal
The Administration’s suggestions included the basic provisions 
o f the final law concerning the right to access and the procedure 
for gaining it, including the arbitrary and capricious standard. 
An additional subparagraph requiring proper security clearance 
for access to classified information survived into both houses’ 
versions but was removed from the conference bill,
Senate and House Action
The Senate adopted the Administration’s proposal and added ex­
panded language on security clearance: the trade secrets language 
which eventually appeared, with modifications, in §I04(n) o f the 
amendments; and the proviso that basic chemical information 
could not be kept confidential. The Home bill restated EPA's 
provisions in somewhat more elaborate terms, without adding 
the Senate's expansions. The conference bill med the House 
language for the fundamental provisions, but added the Senate 
material on trade secrets and chemical information and retained
315. See, e.g.. United Stales v. United Nuclear C orp ., 610 F. Supp. 527, 

15 ELR  20442 (D .N .M . 1985); United Stales v. Standard Equip­
ment, Inc., No. C83-620M  (W .D . Wash May 13. I9S3); United 
Stales v. Western Processing C o ., No. C83-252.M (W .D  Wash. July
I. 1983); c/. Hunker I.united Partnership v . United States. 16 ELR 
2t'"'5'T 113 Idaho Dee. 6 . 1985) (administrative warrant analogous 
lo  aJmnisirative sulvpocna).

316. Outboard Marine Corp . s. Ihonias. 610 I Supp. 1234, |S E l.R  
20900, rev ',/ 773 I .2d 883, 15 E LR  21094 Cth Cir W«i5i. vert, 
arum fit. 11)7 S. C l. 58 (1 9861

3 1" .  6 1 0  I', hupp . 1234 ,  !5 E l  R 2 0 9 0 0
3 l.v  Oiithoa'd M an tle t o ip  v Thomas. ""3 | 2.1 a: *f> I '  | | K
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the Senate's reservations concerning arbitrary and capricious ac­
tions, which had been omitted in the House bill.' 0

F. Statutes o f Limitations'"
The Amendment
SARA addresses several statutes o f limitations questions, both 
federal and state. Ihe federal statutes o f limitations arc found 
in SARA §112(c) or §113(b), amending CERCLA §112(d)'" and 
adding §113(g).'"

Under CERCI.A 5 112(d), actions for recovery o l costs against 
the Fund must he brought within six years o f the date o f com­
pletion o f all response action. Claims for recovery o f natural 
resource damages must he made within three years aftei the date 
o f rhr. discovery o f the loss or the date on which §30l(c) final 
regulations'" are promulgated, whichever is later.

New CERCLA §113(g) governs the period in which civil ac­
tions may be brought. Actions for natural resource damages must 
be brought within three years after the date o f discovery o f the 
loss and its connection svith the release ot the dale on which 
§301(c) final regulations are promulgated, whichever is later. For 
NPL sites, federal facilities, and facilities at which a remedial 
action is scheduled, the action must lie commenced within three 
years after tlte completion o f the remedial action. In such cases, 
however, after enactment o f the amendments no action may be 
commenced prior to 60 days after the PRP  is given notice o f in­
tention to file suit or before selection o f the remedial action.

Civil cost recovery actions are further divided into removal and 
remedial actions. Claims for removal action costs must be brought 
within three years after completion o f the removal action or within 
six years if EPA ' as granted a waiver for continued response ac­
tion under CERCLA § 104(c)(1)(C). Remedial action cost claims 
must be made within six years o f initiation o f any on-site con­
struction. I f  the remedial action is initiated within three years 
after completion o f the removal action, the claim for removal 
action costs may be merged with the removal action claim. In 
any case, the court will enter a declaratory judgment on liability 
for response costs or damages that will be binding in all future 
actions.

Contribution actions for response costs or damages must be 
commenced within three years following the date o f judgment 
in any action for recovery o f costs or damages under this Act, 
or the date o f a CERCLA §122(g) or (It) administrative order, 
or entry o f a judicially approved settlement.
3 20 .  Section 204  o f  the Administration's proposal introduced a separate 

provision for administrative orders compelling PRPs to perform  
R I/F S , included in §125 o f  the Senate b ill. S . 51, 99tli Cong ., 1st 
Sess., adding CERCLA §I04 ( / ) ,  131 C o n g .  Rnc. S359 (daily ed. Jan.
3, 19S5). This language was omitted front SARA .

321. Legislative History Sources
Administration Proposa l, H .R . 1342/S .494, §206.
Senate Environment Committee Report at 54-55.
Senate Hill, S. 51, §142.
House Commerce Committee Report at 78-79, 105-06.
Huuse Judiciary Committee Report at 20-21.
House Public Works Committee Report at 24-25, 75.
House Debate, 131 C o n g .  Rkc . H I 1083-84 ( d a i l y  ed. Dee. 5 ,  1985). 
House Hill. U .K . 2817, §§112. 113(b), and 203.
Cuiilcrcncc Committee Report at 220-25. 261.
SARA 112(c). 113(b), and 203.

322. SAR A  5112(c), CERCLA  § 112(d). 42 U .S .C . §9612 ( d ) ,  ELR  S r s t . 
441)40.

323 SAR A SI 13 (b ).C LRC I.A  5113(g). 42 I ' .S .C . §9613(0). LI R S l s i. 
44041.
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Action* based on rights subrogated by reason of payment of 
claim may be brought no Inter thnn three yenrs after payment 
of the claim. Actions to recover Indemnification payments from 
a PRP must be brought within three years of payment Minors 
and incompetents are excluded from the running o f all statutes 
o f limitations until the minor becomes o f age, the incompetent 
becomes competent, or a legal representative is duly appointed.

SARA §203 adds a new CERCLA §309"’ that dealt w.th the 
commencement date lor state statutes of limitations in hazardou* 
substances cases. Even though state law remains generally ap­
plicable, if a state statute commences earlier than the new federally 
required commencement date, the federal date will govern. The 
lederal commencement date is when the plainiilf knew, or 
reasonably should have known, that the personal injury or pro­
perly damages were caused or contributed to by the hazardous 
substance, pollutant, or contaminant concerned.

CERCI.A Prior to Amendment
CERC LA §112(d) contains a three-year limitation on Fund claims 
for damages and cost reimbursement This section has also been 
interpreted to apply to civil actions for natural resource damages 
but noi for cost recovery."* The statute runs from the date o f 
discovery o f the loss.
.4 dministration Proposal
EPA recognized the need for filing cost recovery actions in a time­
ly fashion and thus recommended a six-year statute o f limita­
tions. The intent o f this section was to assure that evidence con­
cerning Ii bilily and response costs is fresh, to replenish the Fund, 
and to provide some measure o f  finality to affected responsible 
parties.

The Administration’ s six-year statim followed a clear line o f 
cases involving the parallel provisions in §311 o f the FW PCA .’ "  
The statute runs from the completion o f the response action, 
which is deemed to be the point when all operation and 
maintenance activities funded by the federal government have 
ceased. Yet, because response actions typically continue for a 
number o f years, the government could commence an action at 
any time after costs have been incurred. The thrce-vear statute 
for damage actions, contribution actions, and subrogated rights 
was also established here.
Senate Action
The Senate bill added a new section to cover botli civil actions 
and claims against the Fund. Claims for costs o f response were 
limited to six years after the date o f completion o f the response 
action. Natural resource damage claims were to be brought within 
sis years after promulgation o f §301 (c) final regulations o r three 
years after the date o f discovery, whichever was later.
House Action
The House Judiciary Committee recognized that the natural 
resources damage assessment at NPL sites should, whenever possi­
ble, lake place while the R I/FS is underway. It also recognized 
that the planning o f tiny restoration or rehabilitation efforts 
should, whenever possible, be integrated with the planning o f  the 
remedial action. The limitation period running from completion 
o f the remedial action will allow integration o f cost recovery and 
natural resource damage actions.

The Judiciary Committee amendment contemplated that in the 
initial action, the court would enter a declaratory judgment which
325. S . \ K \  > '2 0 3 .  CLRCI A §309 .  4 2  L .S.C. § 9 6 5 s ,  Li K **. r v : .  4 4 0 ' I.
326 See (.mied i t v .  Moitolo. 6 0 5  I . Supp. 8 9 8 ,  15 I LR 20444 
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will l»e binding in Inline c o m  recovery actions 1 his would con­
serve judicial nine and resources. II il is commenced vviihio ilirec 
sears o f lire completion o f a removal action, the remedial costs 
may then be added in ihe removal costs in one action, flic final 
action must be commenced within three years ot the completion 
o f all response action. Ihe alternative o f a single, phased trial 
remained.' '

The federally required commencement date lor the running o f 
state statutes ol limitations was established in response to a study 
done by an independent gtoup pursuant to CT RCI. A 5301(e) con­
cerning victim compensation,'-"' The Mtidv identified the problem 
o f state statutes commencing at the time ot injury rather than 
when the party discovers an injury was caused by a hazardous 
substance or pollutant, In cases o f long latency diseases, such 
as cancer, tins is critical since the disease may not become ap­
parent until after the statute ha • ru n ." ’ I hits the commencement 
date for state statutes was mandated to be the date the plaintiff 
knew, or reasonably should have known, that the personal in­
jury was caused or contributed to by the hazardous substance, 
pollutant, or contaminant concerned. Special rules were noted 
for minoi s and incompetents. The majority o f the House prov i­
sions were adopted by the Conference Committee.

C . Financial Responsibility"1 
The Amendment
Section 108 o f SARA supplements the existing provisions in 
CERCLA 5108 on the proof o f financial responsibility to be re­
quired ftom owners and operators o f vessels and from other PRPs 
and on the handling o f claims against their guarantors and in­
surers."-' SARA 5108(a) supplements CERCLA 5108(b)(2) to 
describe ways in which the financial responsibility o f those in­
volved with the production, transportation, treatment, storage, 
or disposal o f hazardous substances can be ev idenccd. The regula­
tions to institute this requirement could have been issued at any 
time since December 11, 1985; Ihe Conference Committee decid­
ed, however, not to set any deadline. It did provide that, when 
issued, tlte regulations should be phased in “ as quickly as can 
reasonably be achieved but in no event more than four years."1"

SARA §SI08(e) and (d) rewrite the provisions o f CERCLA 
§5108(c) and (d) on direct claims against guarantors o f PRPs and 
on the limitation o f their liability.
CERCLA Prio r to Amendment
CERCLA §108 requires handlers oi hazardous substances to have
328. House Judicia l) Committee Report at 21.
329. S l ' p k r f c n d  S e c t i o n  301(c) S t u d y  G r o u p ,  I n ju r i c s  a n d  D am ag e s  

f r o m  H a z a r d o u s  W a s t e s — A n a ly s i s  a n d  Im p ro v e m e n t  o f  L e g a l  
R e m e d ie s , A R e p o r t  ro C o n g r e s s  in  C o m p lia n c e  w i t h  S e c t i o n  
301(e) or t h e  C o m p re h e n s iv e  E n v i r o n m e n t a l  R e s p o n s e , Co.mpe: - 
s a t i o n ,  a n d  L i a u i l i t y  A c t  o f  I9 8 0 (P .L . 96-510), Serial No. 9 71 2 . 
pis. I and 2, printed for Ihe use o f  the Senate Committee on En­
vironment and Public W orks, 97ili Cong., 2d Sevs. (Sept. 1982). 
For a discussion o f  the study's recommendations, see Grad, 
R -m edm  f o r  In juries Caused lly  Hazardous Wastes: The Report 
ana Recommendations o f  the Superfund M ile / Study Group, 14 
F I R 10105 (M ar. I9.X4).

330. House Commerce Committee Report at 105.
331. Legislative llistnr.v Sources

Administration Proposal, H .R . 1342/S. 494, no provision. 
Senate Environment Committee Report at 47.
Senate I li ll . S. 51. 5137.
House Commerce Committee Report at 7> "7 . 174-75 .
House Public W orks Committee Report at IS.
House Ili ll . H .R . 2S17. MOSta).
Conference Committee Report at 206-07.
SARA G is.

;? 2  n \ u \  ; i '  Mbi-tdi. c t .K O  \ 5ios . 4 2 1 *> c .  59WLstbH.ii. I : R 
Si vi 440<0.

35J > \R  \  : ;  v t-i. (. ;'R< ! \  :ti>.s(l>H.- ). 42 I S C  596tlS(b ltJi. • I R
Sf \ r •

proof o f financial responsibility. CERCLA § 10S(a) establishes 
financial responsibility requirements lor owners and operators 
o f vessels ea rring  hazardous substances. Section 108(b) has 
potentially much broader requirements for the issuance o f finan­
cial responsibility regulations lo r various classes o f facilities 
engaged in the production, transportation, treatment, storage, 
or disposal o f hazardous substances: these requirements, however, 
have not yet been implemented.
I dministration Proposal 

None.
Senate Action
The Senate Environment Committee proposed to broaden 
L ERC I \  § 108(b) by allowing direct actions against financial 
responsibility guarantors, including insurance coinpanics, by those 
injured :n hazardous substance releases. Financial responsibility 
under CERCLA § 108(b) could be established by insurance, 
guarantees, surety bonds, letters o f credit, or qualification as a 
self-insurer. EPA would be authorized 'o specify insurance policy 
or other contractual terms, conditions, or defenses w hich might 
be used as evidence o f financial responsibility. A direct suit against 
the guarantor o f financial responsibility for claims under 
CERCLA §?107 or 111 would be permitted where the owner or 
operator o f a hazardous substance site was bankrupt or where 
the claimant could not obtain jurisdiction over the owner or 
operator in federal courts. The guarantor's liability would be 
limited to the aggregate amount set in the evidence o f financial 
responsibility, except that the guarantor would continue to be 
subject to any other state or federal statutory, contractual, or 
common law liability o f a guarantor to the owner or operator 
including, but not limited to, the liability o f such guarantor for 
bad faith in negotiating or failing to negotiate settlement o f a 
claim. The Senate Environment Committee explained that

a major goal o f the financial responsibility requirements 
is to enlist insurers to provide additional policing and in­
centives to monitor the behavior o f their insureds. The 
preservation o f an insurer’s policy, terms, and conditions 
vis-a-vis its insured may assist in meeting this objective, 
it is often policy terms and conditions, as well as inspec­
tion and ratcinaking that form the basis o f the insurer's 
abilitv to influence the insured to act carefully and respon­
sib ly .'"

The Senate bill adopted these provisions.
House Action
The House Commerce Committee report recommended a similar 
prov ision to that adopted by the Senate. The House Public Works 
Committee added a deadline on EPA ’ s issuance o f financial 
responsibility regulations under CERCLA § 108(b), In the provi­
sion adopted by the House, this deadline was set as not later than 
one year alter the date o f the submission o f the GAO insurabili­
ty study called for under new CERCL.-X §30l(g )"' to Congress. 
The House bill provided that the financial responsibility regula­
tions were to be phased in as quickly as can be achieved but in 
no event in more than four years.

/
H. Contribution"*

The Amendment
Section 113(b) o f SARA creates a new CERCLA §113(f) that gives

334. Senate Environment Committee Reputt at 4 ".
335 NARX ;2t>8. C LR C I X §30l(gr. 42 I S .i »965lte i. } . j g s t v i .

44069 See at\» in fra  test at IX'.t (t) i.iiimvaieJ sectnm mi t> At t 
-t'.i.tv u f insurance is'ticsl

136 I etuMjtive Hislorv Sources
Xtlntiiiislrulitin Proposa l, H R 1342 S 49a. ;202
■senate Environment Coitiiuitlee Report at 43 4 §. | | i l  .14
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and the reasons for such changes as well as a response to signifi­
cant comments, criticism!., and new data submitted by the public. 
I f  any subsequent remedial action, enlorcerncnt action, or set­
tlement differs in significant respects from the linal plan, an ex­
planation must be published.

Subject to amounts provided for such purposes in appropria­
tions acts, EPA may make grants to groups al tected by a release 
from a facility on the NPL, up to $50,000 to a recipient, to enable 
the group to obtain technical assistance to evaluate the hazard 
presented by the release and the adequacy o f the proposed 
r e me d y . T h e  recipient must contribute at least 20 percent o f 
the cost o f the technical assistance. Both the $50,000 ceiling and 
20 percent contribution requirements may be waived. No more 
than one grant under CERCLA §117(e) may be made for a single 
facility, but the grant may be renewed to facilitate public par­
ticipation at all stages o f remedial action. Grants are not intend­
ed to underwrite legal actions but any information developed may 
be used in a legal action.""
CERCLA P rio r to Amendment
CERCLA lias no comparable provision. Current EPA policy calls 
for a strong community relations program in connection with 
Superfund cleanups.1,1 Both removal and remedial actions must 
allow for a public comment period on the alternative courses o f 
action considered. A settlement agreement must be available for 
public comment, including a settlement embodied in a consent 
decree.
Administration Proposal
Section 10? o f  the Administration-drafted bill, H .R . 1342, pro­
posed to confirm in a single sentence EPA ’s community involve­
ment policy. EPA ’s analysis stated that because the requirements 
o f this amendn'.'” M arc already incorporated in the agency’ s 
operating guidance, ‘ ‘ the amendment itself would not impose any 
new responsibilities on the Federal government.’ " ”
Senate Action
The Senate Environment Committee bill expanded the EPA 
language to require public notice of, and opportunity for com­
ment on, proposed settlements including an opportunity for a 
public meeting and an analysis o f a proposed remedy or settle­
ment ‘ ‘ sufficient to provide a reasonable explanation o f the pro­
posal and alternative proposals considered.’ " ”  This requirement 
would be applicable to cleanups implemented by EPA, the states, 
or by private parties. The Senate Committee went on to say “ if 
the remedial action proceeds to two or more distinct phases and 
separate studies and alternatives arc developed at different times 
for different phases, the process o f notice and opportunity for 
comment shall apply to each phase.” 1’ ’ The Senate Committee 
report also would require EPA to make available “ data, studies, 
reports, and other information on the contents or conditions o f 
the site and its likely effects on health and the environment and 
any preliminary information on possible remedial actions and 
feasibility studies.

The Senate bill added a provision entitled, "Technical 
Assistance Grants,’ " ”  authorizing EPA to make technical
169. SARA §111(b) adds CERCLA §111(a)(5) to authorize use of Super­

fund for § 117(e) technical assistance erants. SARA 5111(b), 
CERCLA §111(a)(5). 42 U.S.C. §9611(a)(5), ELR S t a t .  44034. See 
also Conference Committee Report at 231.

170. Conference Committee Report at 231.
171. NCP. 40 C.F.R. §300.67, ELR Reg . 47461.
172. NCP. 40 C.F.R. §300.67(g). ELR R e g .  47461.
173. EPA Section-by-Section Analysis. House Commerce Committee 

Report at 131.
174. Senate Environment Committee Report at 97.
175. Id. at 38.
176. Id.
177. S. 51. 99th Cone., 1st Sess., §139, 131 Cose. Rec. S359 (dailv ed. 

Jan. 3. 1985).

assistance grants to community organizations or groups o f in­
dividuals potentially affected by a release at any facility on the 
NPL o f up to $75,000 per facility. These grants were to be used 
to obtain technical assistance m evaluating (lie hazard and the 
proposed remedy in response to E PA ’s requests lo r comment.

House Action
The House Commerce, the Judiciary, and the Public W'orks Com­
mittees all elaborated on the Senate public participation and 
technical assistance provisions. The House Commerce Commit­
tee proposed that EPA be required to publish an explanation o f 
its reasons if it rejected significant aspects o f the public comment 
upon adopting a final plan and that a similar explanation be fil­
ed if the final action was approved in a consent decree rcjea.ng 
significant aspects o f the public comment. The Commerce Com­
mittee’s proposal for technical assistance required that the reci­
pient group supply 20 percent o f the expense o f the technical 
assistance project unless EPA waived the requirement because 
o f the group's financial need. The amount o f the grant in the 
Commerce Committee provision was limited to S25.000 unless 
EPA allowed a larger sum.

The House Judiciary Committee inserted a statement on the 
floor concerning the new public participation pros isions contained 
in §117 o f the House b ill.'”  The House Public W'orks Commii- 
iee report proposed detailed provisions for EPA compliance with 
the new provision.

Section 117 o f H .R . 2817, the bill passed by tlte House, con­
tains tlte points agreed upon by tlte three House committees and 
an authorization fo r a technical assistance program to affected 
community groups enabling them to obtaai technical assistance 
to review and assess a proposed remedial action or settlement.

K. Removal Actions’ ”
The Amendment
Section 104(e) o f SARA increases (he flexibility o f the CERCLA 
§ 104(c) money and lime limitations on initial response actions, 
known as " r e m o v a l s . A t  pre .ent, CERCLA § 104(c)( 1) re­
quires that initial response actions be limited to SI million in ex­
penditures and 6 months' duration, unless certain special cir­
cumstances are found to exist. These special circumstances in­
clude emergencies, risks to health, welfare, or the environment, 
and lack o f a timely alternative remedy. They also include fin-

178. 131 C o n g .  R e c .  H I 1085 (daily ed. Dec. 5. 1985).
179. Legislative H istory Sources

A d m in is t r a t io n  P r o p o s a l ,  H .R . 1342/S . 494. §102.
Senate Environment Committee Report at 17-18, 85.
Senate D ill. S. 51. §113.
House Commerce Committee Report at 67-6S. 128-29. 153. 
House B ill. H .R . 2817, § l04(e).
Conference Committee Report at 189-91.
Senate Debate on Conference Report, 132 C o n g . R e c .  S14S96 (daily 
cd. Oct. 3, 1986) (statement o f Sen. S ta ffo rd ).
SARA  §§ 104(b ), 104(e).

180. SARA  § 104(e). CERCLA  § l0 4 (c )( l ) . 42 U .S .C . 59604(c)(1). ELR 
S t a t .  44012. Senator S ta ffo rd . Chairman o f the Senate Environ­
ment Committee, included this provision in the CERCLA  amend­
ments on which he made explanatory comments during Senate con­
sideration o f  the Conference Report. 132 C o n g .  R e c .  S14896 (dai­
ly ed. Oct. 3, 1986). He pointed out that labeling a cleanup as a 
“ rem ova l" rather than a "remedial action" exempted it from  the 
public participation provisions o f §117 and from  the cleanup stan­
dards proxisions o f §121. "The rationale lo r  this selective applica­
tion is that short term, relatively low-cost activities o f  great urgen­
cy should be free o f  delays attendant to the requirements o f  sec­
tions 117 and 121 ." Id. He cautioned, however, that "the new. more 
flexible authority is not to be abused to circumvent the more rigorous 
and explicit requirements regarding public participation and health 
standards. . . [\V)hile the President is accorded greater flexibility 
in undertaking removals, ihe law 's fundamental requirement that 
human health and the environment be protected must nonetheless 
be satisfied." Id.
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PRPs an explicit right to contribution from other PRPs.*" Con­
tribution may be sought by a PRP from any other PRP. during 
or following any civil action under CERCLA §106 or under 
§ 107(a). In resolving contribution claims, a court may allocate 
response costs among liable parties using equitable factors as it 
determines are appropriate. An action for contribution may be 
brought even though there has been no civil action under 
CERCLA §§106 or 107.

Any person who has settled CERCLA claims with the United 
Stales or a state shall not be liable lor contribution to other PRPs 
regarding matters addressed in the settlement, whether or not the 
settlement is in a consent decree or administrative order. Absent 
agreement to such effect, a settlement docs not discharge related 
claims against other PRPs, but their liability is reduced by the 
amount o f the settlement. The contribution claim against non- 
settling PRPs by PP.P ':as settled with the United States 
or a state is subordinated to the claims o f the United States or 
a state and is governed by federal law. A contribution action must 
be brought within three years o f the date o f judgment, ad­
ministrative order, or consent order under CERCLA for the 
response costs or damages for which contribution is sought.

In anticipation o f a possible challenge,11* SARA §122 (b) in­
serts a new provision on separability in CERCLA §308.” ’  This 
section states that, if the provision for contribution protection 
for those whose settlements are in administrative orders rather 
titan consent decrees is held lo be an unconstitutional taking in 
violation o f the Fifth Amendment, compensation for the amount 
o f such taking may not be obtained from the Uniied States. In­
stead. the CERCLA §113(f) limitation on the right to obtain con­
tribution shall be treated as invalid.
CERCLA P rio r to Amendment
Although CERCLA has lacked an explicit reference to a right 
o f contribution among PRPs held liable under §107, courts have 
found such a right to contribution under federal law.’40

EPA ’s Interim Settlem* nt Policy"' sets out EPA's current prac­
tice on contribution. Lack o f clear statutory guidance on how 
rights o f contribution were to be handled compelled EPA to 
develop a "contribution protection" clause for use in settlements. 
To encourage settlements, EPA has been willing to agree to reduce 
the amount a non-settling party owes the government by Ihe 
amount (lie settling party might be held liable for in a contribu­
tion action by a non-settling party.

Senate Debate. 131 C o n o .  R e c . St 1854-55, 11858-59 (d a i ly  ed. Sept.
20. 1985) (statement o f  Sen. Stafford ).
House Commerce Committee Report at 79-80, 188.
House Judiciary Committee Kepurt at 2 , 18-30.
House Public W orks Committee Report at 24.
House Debate, 131 C o n g .  Rec . H I 1083 (daily cd. Dec. 5, 1985). 
House I li l l . H .R . 2817, §113(b).
Conference Committee Report at 221-25.
Senate Debute on Conference Committee Report, 132 C o n g .  R e c . 
S I4904-5 (daily ed. Oet. 3, 1986).
SARA § 113(b), 5122(b).

337 SARA 51 13(b), C ERC I.A  5113(f). 42 U .S .C . §9613(0 , E l.R  S t a t .  
44041.

338. Senator S ta ffo rd  expr/sscd the view that such a challenge is likely 
and that tlte attempt n  provide contribution protection in non- 
judieul proceedings is b* th "bad policy”  and "flawed on constmi- 
ilonul grounds.”  132 Cos :,. R l c .  SI4904-05 (daily ed. Oct. 3, 1986).

339 s \K  A §l22(bi, CERCI.A  5308, 42 U .S .C . §9657, ELR Sr.sr. 44071.
340. Viv. i .e .. United States v  New Castle County, 16 ELR 21007 (I ) . 

Del. I tils 17. 1986); Colorado ASARCO. Inc.. 608 F. Supp. 1484. 
15 I 1 R 20523 (! ) C o lo . I9S5I; United States s \\ ard. 6 |8  F. Supp. 
•vsa. in L ( K 201.’. '  iF .D .V C  19.851; Weluier s. Suites Agribusiness. 
It.. 616 f .  Supp 2 ' . 1* L I.R  20J46{F .D . \1o, !9851; United Stale* 
. * 1 arol tu  R iv t.iu te  and Dispt'*at. Inc.. !4 1 | ({ 2U2'2
i!> * i I cb 25. |4 sa i, 5 / itck) S ljtc* v i hem4 )sm- im p  , - ~2
I su rp  802. ).• H  R 2b»S6 tVU  Ohio i9s»i

341 I l ‘ A lUiiMin seltletnent IV I.c , il)ee 5. t'«'ei, *u t ed o ig
i > * ‘ i t . l  K \;>'iis \! u i s r u s  »iHlt)|

Administration Proposal
Section 202 o f the Administration proposal recommended explicit 
provisions on contribution: (i) contribution actions should be 
brought only after entry o f a judgment or settlement with respect 
to response cost liability under CERCLA §107 or an enforcement 
order under §106; (ii) the separate action for contribution should 
be governed by the provisions o f CERCLA §113 and federal law;
(iii) a party that has settled its liability to the United States or 
a state in a judicially approved, good faith settlement should not 
be liable for claims for contribution from non-settling parties:"1 
and (iv j nothing in these provisions should affect or modify the 
rights o f tiie United Stales or a state or a person that has settled 
with the Uniied States from seeking contribution against non- 
settling PRPs. In such a contribution action the rights o f a state 
or a settling party should be subordinate to the rights o f the Uniieu 
States.
Senate Action
The Senate Environment and Public Works Committee adopted 
a proposal similar to the Administration’s and stated that con­
tribution claims would be resolved pursuant to federal common 
l a w . O n  the floor o f the Senate, Senator Stafford (R -V t.) and 
other senators sponsored amendments to permit contribution ac­
tions to be brought both d u r in g or following civil actions under 
§§106 or 107, although trial o f contribution issues might be 
postponed, and to direct the court to allocate response costs 
among PRPs, using equitable factors as the court determines are 
appropriate.
House Action
The House Commerce, Judiciary, and Public Works committees 
proposed a right o f contribution with elements similar to that 
adopted by the Senate. The Judiciary Committee statement on 
the compromise adopted by it with the Commerce and Public 
Works committees sets out suggested criteria for court appor­
tionment o f contribution shares."1 It also makes clear that 
CERCLA §113(f)(2) relieves a party to a settlement o f contribu­
tion, but not indemnity claims (i.e ., claims arising out o f  con­
tract or special relationship)."6

I. Citizen Suits14’
The Amendment
Section 206 o f SARA inserts a new CERCLA §310 on citizen

342. The proposal suggested that the government's claim against non­
settling parties should be reduced to the extent stipulated by the 
settlement.

343. Senate Environment Committee Report at 45,
344.

Tlte amendment permits the timing and procedure fo r such 
contribution claims to be governed by the Federal Rules o f  
Proceuure. As a general ru le, private party cleanup will oc­
cur more quickly if the courts first resolve issues o f  liability 
and remedies concerning the original defendants, leaving ques­
tions o f  apportionment until a fter the government's action 
has been completed. Nonetheless, consistent with the Federal 
Rules o f Civil Procedure, these decisions ate left to the discre­
tion o f  the court.

131 C o n g . R e c .  SI 1855 (daily ed. Sept. 20. 1985) (statement o f  Sett. 
S ta ffo rd ).

345. House ludieiary Committee Report at 18-30. t he Committee refer* 
to United States v. A & F Material* Co., 578 F. Supp. 1249. 14 E l K 
20105 (S D III. 1984). Id. at 19.

' 4 6  IU  C o n o .  K m  . H I 1 0 8 3  ( d a i l y  c d .  Dec. 5 ,  I9S5).
’ 4" l.eg is ljlise IIi\lor> Sources

Siliiiiiiiktraliiin Proposal, It R. I '42 S 494. no prm>*ion 
senate )  in irnnmeiil I mmnillte Report at nl-6.s. ! 19 
senate Pehale, I J K 'o s i ,  Km S I 2i)25-2 '  1 ed Sep 24. ! 9 v
l*T-.iteilici:t oi Sen U.tuk^*) 
senate Kill. > 51. : I
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su its .'”  Any person may bring suit in a Uniied States district court 
against any person (including the United States, any governmental 
instrum entality , and any state to  the extent perm itted by the 
E leventh A m endm ent) alleged to be in violation ol any standard , 
regulation, condition, requirem ent, or order under CERCLA (in­
cluding any provision o f  an agreem ent under § 1 2 0  relating to 
federal facilities). Any person m ay also sue the President o r any 
officer o f the United States where there has been a failure to  p e r­
form  any nondiscretionary  du ty  under C ER C LA .

A citizen suit must provide 60-days prior notice to the federal 
governm ent, to  the state in w hich the alleged violation occurs, 
and  to  the alleged violator. T he action may not be com m enced 
if the federal governm ent bus com m enced and is diligently p ro ­
secuting an action  under C ER C L A  or RCRA lo require c o m ­
pliance. S im ilarly, no action for failure to perform  a nondiscre- 
tionnry  duty can be initiated against a governm ent officer until 
60-days advance notice has been given. A court may award costs 
o f  litigation, including reasonable atto rney  arid expert w itness 
fees, to  the prevailing party . Both the United States and the a f ­
fected state m ay intervene as a m atter o f right,

T he new provisions in C ER C L A  §§ 113(h) and  (j) on the tim ­
ing o f  judicial review o f  challenges to removal or remedial a c ­
tions selected under §§104 and  106 authorize review of E P A ’s 
adm in istra tive record on such actions under CERCLA § 3 1 0 ," ' 
An action can be brought

following com pletion o f  each distinct and separate phase 
o f the cleanup. It should be the practice o f (he President 
to  set forth  each separate and  distinct phase o f a response 
action in a separate Record o f  Decision docum ent. A ny 
challenge under this provision to a com pleted stage o f  a 
response action shall not in terfere with those stages o f the 
response action which have not been com pleted . " 0

CERCLA P rio r to Amendment
There is no citizen suit provision at present in CERCLA. In 1984 
an  extensive citizen suit provision was inserted in RCRA §7002"' 
which will be applicable to  m any problem s arising at S uperfund

House Commerce Commil'ce Report at 107-08. 230-31, 249-50. 
House Judiciary Committee Report at 11-14, 33-j7.
House Public Works Committee Report at 80-83.
House Debate, 131 C o n g .  R e c .  H 11077 (daily ed. Dec. 5. 1985) 
(statement o f Rep. Snvder): 131 C o n g .  R e c , H I 1087-88 (daily ed. 
Dec. 5, 1985).
House B ill, H .R . 2817, §206.
Conference Committee Report at 273-74.
Senate Debate on Conference Committee Report, 132 C o n g .  R e c .  

S14898 (daily ed. Oct. 3, 1986) (statement o f Sen. S tafford ). 
House Debate on Conference Committee Keporl, 132 C o n g .  R e c .  

H9587 (daily ed. Oct. 8, 1986) (statement o f Rep. Florio); 132 Cong . 
R e c .  H9600 (daily ed. Oct. 8, 1986) (statement o f Rep. Roc); 132 
C o n g .  R e c .  H95S2 (daily ed, Oct.8, 1986) (statement o f  Rep. 
Glickman).
SARA §113(h), §206.

348. SARA §206. CERCLA §310, ELR Stat. 44072.
349. SARA §113(c). CERCLA §113(h). 0), 42 U.S.C. 59613(h). 0). ELR 

S ta t . 44042. See also supra text at II.A . (annotated section on 
judicial review).

350. Conference Committee Report at 224. This particular issue, o f  when 
a citizen suit to challenge a choice o f remedial action is permissi­
ble, is an illustration o f the limitations o f legislative history.

In the Senate and House debates on the Conference Committee 
Report, there was a sharp divergence o f views among the conferees 
as to what rule should apply to citizen suit challenges to EPA's choice 
o f response action. Senator Stafford expressed the view that citizen 
suits to challenge cleanup decisions should be allowed before such 
decisions were implemented. 132 C o n g .  R e c . SI489S (daily ed. Oct. 
3, 1986). In the House. Reps. F lorio and Roe agreed with Senator 
Stafford . 132 C o n g .  R e c .  H95S7. 9600 (daily ed. Oct. 8. 1986). On 
the other hand. Representative Glickman endorsed the view expressed 
in the Conference Report, prohibiting any citizen suit to rcvie * deci­
sions about a cleanup remedy until completion of a "distinct and 
separate phase." 132 C o n g .  R e c . H95S2 (daily cd. Oct. S, I9S6).

3 5 1 .  4 2  U . S .C .§ 6 9 7 2 ,  ELR S t a t .  4 2 0 2 4 .

sites if the toxic substance* involved constitute a solid o r h aza r­
dous waste under RCRA. The RCRA provision perm its a citizen 
sun against any governm ental or private party alleged to  be in 
violation ol RCRA or a related regulation or standard ; against 
E PA  w here it is alleged that EPA has failed to perform  an y  non- 
discretionary duty; and against any person, including any g o vern ­
m ental agency or PR P, who has contributed lo any hazardous 
waste problem that inav present an imminent and substan tia l cn- 
dangcrm ent to  health o r the environm ent. This last fea tu re  o f 
the RCRA citizen suit clause was thought to make a sim ilar p ro ­
vision the C ER C L A  citizen suit provision unn ecessa ry ." '

A dministration Proposul
The Adm inistration made no proposal for a citizen suit provision. 

Senate Action
The Senate E nvironm ent C om m ittee initiated a p ro p o sa l lor 
citizen suits under C ER C LA  limited to enforcement o f  the Act 
and its regulations and suits against EPA for failure to  perforin  
a nondiscretionary  act. This was incorporated in the S en a te  bill.

House Action
The H ouse C om m erce C om m ittee drafted a citizen suit p rov i­
sion sim ilar to  the Senate proposal. The House Ju d ic ia ry  and 
Public W orks com m ittees proposed to supplem ent this by 
authorizing citizen suits to aba te  any imminent an d  substan tia l 
cndangcrm ent to health or the environment caused by hazardous 
substances (i.e ., to cover problem s similar to the endangerm ont 
from  hazardous waste cases authorized by RCRA §7002). The 
com prom ise bill agreed upon by the House commit tees ju s t prior 
to floor debate contained the full range of remedies recom m ended 
by the House Judiciary and Public Works committees. T he  House 
bill adopted  this com prom ise proposal in §206 w hich au tlto rized  
citizen suits to enforce any C ER C LA  requirement, challenge ac­
tion contributing to a hazardous substance release w hich m ay pre­
sent an im m inent and substantial cndangcrment to  pub lic  health 
or the environm ent, and challenge the governm ent's failure to 
perform  nondiscretionary duties under CERCLA.

J .  Federal Lien’”

The Amendment
Section 107(f) o f SA RA  adds new subsections I07(/) an d  (m) to 
C E R C L A . " 4 This provision places a lien on response sites where 
federal m oney has been expended, ensuring that as m uch of the 
cost as possible will be recovered, especially if th e  s ite  actually  
appreciates in value due to federal cleanup e ffo rts .

Liability to the United States under CERCLA § 107(a) results 
in a lien on any interests o f  a PR P in the real p ro p e r ty  subject 
to  the response. The lien arises when costs are in cu rred  o r when 
notice is given to the PR P, whichever is la ter.’”  T h e  rights o f  
the governm ent are explicitly subordinated to the righ ts o f  others 
whose interests were perfected before notice o f the lien was filed 
or actual notice received. F or purposes of sta te  law  the lien is 
to be treated  as a judgm ent lien and may be en fo rced  by an ac-

352. Conference Committee Report at 273.
353. Legislative History Sources

Administration Proposal, H .R . 1342/S. 494. §210.
Senate Environment Committee Repurl at 45.
Senate B ill, S. 51, §136.
House Commerce Committee Report at *3. 122, 125, 140.
House Public W'orks Committee Report at 17-18.
House Bill. H .R . 2817, § 107(g).
Conference Committee Report a; 206.
SARA §I07(D.

354. SARA §l07(f). CERCLA §107(0, (m). 42 L'.S.C. 59607(f). trn), EL R 
S t a t .  44029.

355. Since the lien arises vvhen costs are incurred, it seems that the amount 
must be updated periodically •• additional expenditures are made. 
The legislation does not address this point.
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tion  hi rein in federal district courl. On- e the sta tu te  o l lim ita­
tions has made the claim unenforceable, the lien lapses, forcing 
EPA  to sue within that period in order to preserve its rights against 
tlie propet t>.

A special section restates the same principle lo r recovery  o f  
cums against shipowners through n u t mine liens. " 6 Since a vessel, 
unlike real property, is m ovable, the action in rein on  the lien 
m ay he brought in any d istrict in which the vessel may be found .

CERCLA Prior io Amendment
CERC'I A lias no provisions for a federal lien.

.•1 ilministration Proposal
T he lien provision originated with Ihe A dm inistration , but in a 
slightly different form than  that eventually adopted. A ccord ing  
to  tin* version, the lien began at the time the costs w ere first in ­
c lin ed  and rem ained until satisfaction was made or until the 
s ta tu te  o f  lim itations expired. It was not, however, valid against 
th ird  parties who were unaw are o f  it—purchasers, ho lders o f 
security interests, judgm ent lien creditors—until notice had  been 
filed in the appropriate s ta le  office or federal district c o u rt, if 
there were no state office. A ctual knowledge o f the lien would 
render it valid against such third parlies. The federal lien had 
no special priority, but was junior to previously perfected security 
interests.

Senate ami HoaSe Action
T he Senate adopted the A dm inistra tion’s language w ithout 
substantial change. The H ouse made the m odifications a p p e a r ­
ing iu the final sta tu te , adding the maritime lien as a  separa te  
p arag raph . It was the H ouse version that was inco rpo ra ted  in 
the conference bill.

K. Nationwide Service of Process’”

The Amendment
Section 113(a) o f SA RA , adding §113(e) o f C ER C LA , provides 
that in any Superfund litigation brought by the Uniied S tates the 
governm ent may serve a defendant wherever it may be f e n d ,  
resides, does business, o r has an agent for service o f  p rocess.

CERCLA Prior to Amendment
T he present statute contains no special provisions for service o f 
process. It could thus be argued  that under the Federal Rules o f  
Civ il Procedure, it is only possible to serve a party, o th e r  than 
in third-party practice, w ithin tlte state where the d is tric t court 
is h e ld .’"’ A ccording to C ongress, however, this is not the case; 
a pow er o f  nationvvide service is already implicit in C E R C L A . '6I’ 
T he  courts have not always agreed. '"

35ft. SARA §l07(f), CERCLA §l07(m ), 42 U.S.C. §9607(m), E LR  Stat. 
44029.

357. Legislative History Sources
Administration Proposal, H .R . 1342 S. 494, §208.
Senate Environment (.'ommittee Report at 59.
S e n a te  D e b a te . 131 C o n o .  Rrc. SI 1 85 0 -6 1  (daily e d . Sept. 2 0 .  1 9 8 5 )  
( c o l lo q u v  on Sen. Denison's amendment).
Senate Ilill. S. 51, §145.
House Commerce Committee Keporl at 79.
House .ludician Committee Report at I.
House Hill, U .K . 2817, §113(a).
Conlercmc Committee Report at 221-22.
SARA ; 113(a).

3 58 SARA ; l  13(a). CL RCI. A §113(e). 42 L'.S.C. §96l3(e), E LR  St.vr. 
44041.

359, F lu . R. Civ I'. 4(1).
(Mi St't'Senaie Environment k iimuutteo Report at 59; House < oiumerce 

(  sviuimttee Report at "9.
56! S,v. f . e .  Xt.ssouriv Itliss. I(. I I R 2 i i5i>I ll I). Mo. Dee. i6  !9*5>; 

V io le t  V P . i l ls -.  6 1 3  I Supp. 1565 . 16 i t r  20331 i D . K  I .  1985); 
Wdiner • Sstttex Veribiisiness. Itw. . 6 16  | s-app 2". 16 ELR  20*46

A dministration Proposal
The A dm in istra tion 's  draft revisions included an authorization  
for nationw ide service.

Senate and Home Action
T he Senate adop ted  tlte A dm inistration's language anil added a 
section sta ting  that federal court* o f appeals and the Suprem e 
C ourt were to  give priority over other civ il litigation to  suits c o n ­
cerning certain disposal facilities. The purpose o l tins high priority 
was to  encourage the development o f the trea tm en t technologies 
necessary for perm anent cleanups. Since su ch  new m ethod , in ­
evitably spark litigation, the Senate hoped th a t firm s would be 
less strongly deterred  from the attempt if th ey  were assured that 
any resulting lawsuits would be bandied expeditiously .

The H ouse declined to  accept the special p rio rity  clause and 
returned to the original proposal. However, w here tlte original 
language had provided nationwide service for actions under 
C E R C I.A  §§104, 106, and 107, the House d id  not extend it to 
C E R C L A  §104 actions. When the C onference  C om m ittee 
adop ted  the H ouse language, coverage was extended to all a c ­
tions ‘‘under this A ct,”  

d
I.. Foreign Vessel Liability**1

y
The A mendment
‘•ection 107(a) o f  SARA strikes a paren thetica l phrase in 
C E R C L A  §I07(uj(I) and extends CERCLA  liability to foreign 
vessels responsible for release o f hazardous substances in areas 
under A m erican control, whether or not such  vessels are o th e r­
wise subject to United States jurisd iction ."”

CERCLA P rio r to Amendment
C E R C L A  im poses liability only on owners a n d  operators o f  a 
‘‘vessel (otherw ise subject to the ju risd ic tion  o f the U nited 
S tates).” "'* The parenthetical phrase could be interpreted  to have 
the effect o f  excusing foreign vessels causing p o llu tion  in U nited 
States w aters.

A dministration Proposal
Section 213 o f the Administration-sponsored bill struck the phrase 
in question .

Senate and House Action
Both the Senate and  the H ouse inc’adcd the p roposal w ithout 
change.

M. Settlements'6’

The Amendment
Section 122 o f  SARA introduces a broad new § 1 22 on settlements

(E .D . Mo. 1985); tha ef. United States v. Bliss, 108 l-'.R.D. I2 7 . 
16 ELR 20368 (F .D . Mo. 1985) (nationwide service implicitly 
authorized for §106 but not §107 actions).

362. Legislative History Sources
Administration Proposal. H .R . 1342/S. 494. §213.
Senate Environment Committee Keporl at 41-42.
Senate Bill, S. 51. §132.
House Commerce Committee Report at 73. 122, 141 
House Public Works Committee Report at 17.
House B ill, I I .R . 2817, J 107(a).
Conference Committee Report at 203.
SARA § 107(a).

363. SARA §l()7t.i), CERCI.A § l()7 |a )(l). 42 U .S .C . §9o()” (a || I ). Et K 
S u r .  441124.

364 CERC I.A  § 1 0 'U K I). E l.R  Srvi 44024.
365. l egislative History Sources

-Vdminisirulion Proposal, II.R  1542 S. 49a. n o  ptovi,o>."
Ncn-'tc i nvirunuicnl Committee Report, no provision
Senate Debate. 131 ( om ,. Kh  , SI2(X)4-12010 id.niv ot Sept 2-t.
1985) (statement o f Sen. Uoincmeil.'
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in to  C E R C L A .'** Most o f  Ihe provisions are optional with EI’A, 
hut they offer a variety ol techniques l»> winch voluntary s e t­
tlem ents can be facilitated. They also outline the liability releases 
that the governm ent may o ffc t as part o f  a settlement.

C E R C L A  J 122(a) provides au thority  to  enter into settlem ents 
w hich are  in the public interest and consistent with the N C I' II 
E I’A elects not to use the procedures ot CLRCI A §122, it must 
no tify  the PR Ps concerned and give its reasons An EI’A deci­
sion not to  use the settlement procedures o f § 1 2 2  is not subject 
lo jud ic ia l review . However,

[n jo th inu  in this section dim inishes the responsibility ol or 
precludes the court from reviewing the lodged consent 
decree to  determ ine w hether relevant ici|tnrcincnis ol the 
A ct have been met and whether entiy  o f Ihe decree is in 
th e  public in te re s t.'6’

C E R C L A  § 122(b) provides statutory authority tor “ tnived fun- 
d in g ”  o f  settlements. This means that I I’A may make a payment 
fro m  Superfund tow ard the cost o f remedial action on behalf 
o f  I’ ltP s  w ho arc unknow n, insolvent, unavailable, or who refuse 
to  settle . L I’A is required to  seek recovery of such itused fu n ­
d in g  paym ents from  non -se ttlo rs, "un less it w ould he
un reasonab le  to  undertake such e ffo rts . EPA may com m it
in a settlem ent agreem ent Involving mixed funding to a vuture 
p ro p o rtio n a l mixed funding con tribu tion  Irom Superfund if the 
o rig inal rem edial action  fails. The C onference Report suggests 
E P A  w ill seek to avoid  the need lot such subsequent Fund co n ­
trib u tio n s  in m ixed funding cases through insistence on perm a­
nent rem edies.

C E R C L A  § 122(e), (d) and (I) deal with the contents o f  se ttle ­
m ent agreem ents and  covenants not to  sue tinder CERCLA. P a r­
tic ipa tion  by a PR P in a settlem ent agreem ent is not to be c o n ­
s tru ed  as an acknow ledgem ent o f liability. A waiting period o f  
at least 30 days, with o p p o se , its for public comment, is required 
b e fo re  en try  o f  a eonscr . ,ee settling a ease. Where EPA  re ­
jec ts  an  on-site rem edy that meets the cleanup standards provi­
s ions ol § 1 2 1  and orders off-site d isposal, the agency must cos e- 
n an t not to sue over the olT-site transportation  and disposal. The 
h aza rd o u s  substances involved must be disposed o f at a facility 
w hich meets tlte requirem ents o f  RCRA . Similarly, EPA  is re­
qu ired  to provide a covenant not to sue where the PRP has the 
h azard o u s substance perm anently d e s t r o y e d .A n y  covenant o f  
the U nited Stales not to sue concerning future liability, however, 
shall not take effect until F.PA certifies that the remedial action 
con tem plated  has been com pleted in accordance with C ER C LA ,

C E R C L A  §§l22(c)(l) and (f) outline the considerations co n ­
tro lling  governm ent covenants itot to sue in a settlement ag ree­
m ent. Generally, " |i |n  determining the extent to which the liability 
o f  parties to an agreem ent should be limited pursuant to a cove­
nan t not to  sue, the President shall be guided by the prit eiple

Senate Dill. S. 51, §§122, 129, 130, 131.
House Commerce Committee Report at 74, 100-03, 212-15. 
Utilise Judiciary Committee Report at 9-10, 17-1S, 29-33.
House Public Works Committee Report at 58 65.
House Debate. 131 Cos'ti. Rec . H I 1157-58 (daily ed. Dee. 5. 1985) 
i-uutciiicm ol Rep. Rue); 131 Co m ,. Rt.r. 11111)85-88 (daily cd. Dec.
5. 1985).
House Hill. I I .R . 2SI7, §122.
Conlerenee Committee Report at 69-73.
NcOillc Debate on Conlerenee Report, 132 Cost., Ri i . S1491H (daily 
t i l. (Jet 1986i (siateinem o l Sen. Stafford). • •
N XII X §I22|U|.

in . v \ K  \ SI22I.II. ( ERC I \ §122.42 L'.S.C. §9622. lit RS i M. 44115s 
C •tuereri.e • oiii'i.itfce Report at 252.
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that it m ore com plete covenant not lo  sue shall be provided for 
a m ore perm anent rem edy undertaken  by such p a rtie s ." "*  Any 
covenant not to sue is conditioned on the PRPs being m lull com ­
pliance wttli any consent decree under §106 and any setileme.it 
agreem ent. I lie (actors bearing on the governm ent’s willingness 
to  give a covenant not to  sue and any conditions imposed include; 
effectiveness and reliability of tlte rem edy; nature o f rem aining 
risks-, extent to which perform anceM undnrd.x are included in the 
ordet or decree: extent to  which response action provides a co m ­
plete remedy; extent to which the technology used is dem onstrated 
to  be effective; w hether funding for any additional rem edial a c ­
tions will be available; and  whether P R P s will themselves carry 
ou t the rem edial action . W ith very limited exceptions, EPA  is 
required  to insist on ;:n exception to the covenant not to  sue for 
future liability whete the liability arises out o f conditions unknown 
lo EPA  at the tune it certifies remedial action lias been completed. 
In extraordinary circumstances EPA may elect not to include -itch 
an exception for unknow n conditions if o ther provisions ol the 
settlem ent agreem ent are  sufficient to  provide reasonable 
assurances that public health and  the environm ent will be p ro ­
tected from  a future re lease ." '

CERCLA  § 122(c), "Special Notice Procedures," represents the 
outcom e o f  keen debate between the Senate and H ouse as to how 
voluntary  settlem ents should be facilitated. The S enate 's  m an­
datory provisions are alm ost entirely optional in (lie enacted law . 
Initially, if EPA  thinks it would facilitate voluntary  settlem ent 
and would expedite rem edial action, the agency is to  notify all 
PR P s as to  the identity o f  all PR Ps at a site, the volum e and 
natu re  o f  substances con tribu ted  by each P R P . and  a ranking 
by volum e o f  the substances at the facility. Existing rules on con ­
fidentiality, including a tto rney  work product, arc applied. 
T hereafter. EPA is not lo initiate response action or suit under 
C ER C L A  §106 lor 120 days’"  if PR Ps make proposals to  under­
take or finance response action within 60 days. W here no p ro ­
posal is m ade by P R P s, the m oratorium  on EPA  action  is only 
for the first 60 days. E PA  is required to develop guidelines for 
preparing N onbinding P relim inary A llocations o f  Responsibili­
ty (N PARs). Where EPA  determines it would expedite settlement 
and rem edial action, the agency m ay, a fter com pletion o f  the 
R I/F S , subm it an N PA R  to the PR Ps which allocates percen­
tages o f the total cost o f  response am ong  them . The N PA R  is 
not adm issible as evidence in any proceeding. Its cost is to be 
borne by those PRPs whose settlement offers are accepted. Where 
there is no settlem ent, it becomes a response cost reim bursable 
under §107. Where EPA  provides an N PA R  and the P R Ps make 
a "su b stan tia l o ffe r " " 1 which EPA rejects, EPA  is required to 
provide a w ritten explanation . H ow ever, E P A ’s decision to re­
ject the settlem ent o ffer is not subject to  judicial review.

O nce the government o r a PR P acting under an adm inistrative 
o rder o r a consent decree has initiated an  RI FS, no o ther PRP 
may undertake any rem edial action at a site unless such action 
is au thorized . If a significant threat tv* public health or the en ­

370. SARA § 122(a). CERC I.A  § l22 (c )(l). 42 L .S .C . §9622(e)(l). ELR 
231'AT. 44058.

371. For example, the government must be given "ample opportunity 
to discover whether unanticipated yomamin.uion exists.”  132 Co m .. 
R i c . S I4904 (daily ed. Oct. 3. I9S6) I'tatemeni o l Sen. Slut lord).

372. An RI I S mav he initiated wuliiii 90 days.
l 73. I he Conference Report comment* as follows on the concept o f 

substantial otter:
A  s u b s t a n t ia l o t t e r  is o n e  w h ic h  i e | ’ u - s e i i is  a  c o m m u n io n !  6 .  
th e  p o t e n t i a l ! )  r e s p o n s ib le  j- a r u e s  t o  u n d e r t a k e  o r  f in a n c e  a 
p tc d .n n n i .M ii p o n t o n  o l  th e  t o t a l  r e m e d ia l a c t i o n .  X ir , 
s i i l ' s i . i n i .a l  o t t e r  tm iM  p r o v id e  t o r  r e s p o n s e  o n  g o * ;*  .11 
r e sp o n se  lo t  a n  a m o u n t  p u t  l o o t  g re a te r  ' ! u n  'he s ' l l t l i i i . : ’ : .  i- 
t o ; , d .  u ru ic r liis- \ P  \ K  ih e  p o ie iU ' . r t ly  le s p o n - i h t c  part 
m a k in g  I t .e  o l ' e r  I o i  a - i r - * i . i im .i .  o t t e r  l "  e x i s t ,  a i!  .- .
le i  m *  m u * ; t-c a g ie e J  
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vironm ent is present during  the negotiation period, (lie govern­
ment may take response or enforcem ent action .

A special program  i*. au thorized  in C ER C I.A  §l22(g) lo  e n ­
courage ihe settlement ot de minimis liabilities lot response costs. 
Both the toxicity and the am ount o f  the haz trdo tis  substances 
involved must be minimal o r the P R P  must be an innocent owner 
o f  the site w ho was not involved in the presence o f  hazardous 
substances there. Any party  w ho purchased a site with actual o r 
constructive knowledge o f  the presence o f  hazardous substances 
is not an innocent ow net. EPA  is given broader authority  to  give 
covenants not to sue iu connection  with de minimis settlem ents. 
F o r de m inim is settlements at sites involving over 5500,000 in 
response costs, the Attorney General must approve the settlement.

C ER C LA  § 122(h) sets out general authorities that may be us­
ed to prom ote settlem ents. Settlem ents involving total response 
costs ol less than  5500,000 do  not require A ttorney G eneral a p ­
p ro v e . A rb itration  *e,ik '.sc . , .. r l .c .  i , I f  a PR P
defaults on a settlem ent agreem ent, the Justice D epartm ent may 
sue lor its enforcem ent, plus costs, interest, and attorneys fees. 
T he terms o f  the settlement agreem ent are not subject to review 
in an enforcem ent action.

T hirty-day advance notice in the Federal Register is required 
for all settlem ents. Any person may use this period to file w rit­
ten continents on the settlem ent. T he agency that lias ju risd ic­
tion over the settlem ent shall consider these com m ents and may 
withdraw from  the settlem ent if (lie com m ents disclose facts o r 
considerations that indicate the proposed settlem ent is in ap ­
p ropriate , im proper, o r inadequate .

C ER C LA  §1220) deals with procedures for settlem ent o f 
na tu ra l resources dam age claim s . 1’ 4 Section 122(k) excludes 
releases from  vessels from  the settlem ent provisions, and 
CERCLA  § 122(f) makes a cross-reference to the 525,000 per day 
adm inistrative penalty im posed under § 109(b) for violation o f  
the adm inistrative order o r consent decree concluding a settle­
ment under C ER C LA  § 104(b).

CERCLA P rio r to Amendment
T here are no provisions in C E R C L A  addressing settlem ents. 

Administration Proposal
The A dm inistration made no proposal to incorporate any part 
o f  E P A ’s Interim  Settlem ent P o licy '”  into C ER C LA  oilier than 
the agency's policy on con tribu tion  p ro tec tio n ." '’

The N CP does not discuss settlem ent issues. Expanding on 
earlier ad hoc settlem ent practices, EPA  announced its com ­
prehensive Interim  C ER C I.A  Settlem ent Policy in December 
1984, shortly before the A dm inistration  presented its proposals 
for C ER C LA  am endm ent to Congress in February 1985. E P A ’s 
policy statem ent deals with m any o f  the topics Congress has now 
legislated with SARA. The settlement policy discusses encourage­
ment o f  voluntary  settlem ents: consideration o f  settlem ent o f­
fers covering less than 1 0 0  percent o f  cleanup activities: use o f 
the Fund to pay lo r “ orphan  shares”  together with P R P  settle­
ment paym ents so as to provide “ mixed fim ding” .for cleanups; 
"con trib u tio n  p ro tec tion" arrangem ents to protect those settl­
ing front later claims lo r con tribu tion  from PR Ps not par­
ticipating in a settlem ent: special settlem ent arrangem ents for de 
minimis parties: provision o f  in fo rm ation  to PR Ps on the iden­
tity ol PRI’s: the volume and nature  ol wastes sent to a site: rank­
ing by volume ol material sent to  a site; a listing o f  E P A ’s criteria 
guiding settlem ent: and E P A ’s policy on granting releases from 
liability .

Senate Action
J i n  •senate Environm ent C om m ittee report and hill eoni.unod

• s.. .//»•> \ii/>ru tew at I.N (.union:,.-.. -e.iion on nati.ial lennu .e
.i,i!tt.,ge*i
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no statutory proposals on settlement although both discussed con­
tribution. The Senate amendm ents to  foster Superfund settlements 
were proposed during Senate floor debate on S. 51 by Senators 
Domenici (R-N.M .), Simpson (R-W yo.), and Bentsen (D-Tex.).’" 
Senator Domenici stated that the E PA  A dm inistra to r supported 
the proposed settlement package, that EPA  already had authority 
to pay lor orphan  shares out o f  the F und ,""  and that EPA was 
expected to  issue guidance docum ents soon to identify who was 
a de minimis contributor. The settlement amendments were agreed 
to  w ithout debate or change. They contained novel, mandatory 
provisions on settlement going considerably beyond E P A ’s in­
terim settlem ent policy. The following were the most significant 
new concepts in the Senate package o f  settlem ent am endm ents.

F itst, not later than com pletion o f  an R I/F S , EPA should, 
unless it had specified grounds for not doing so, send all PRPs 
a list o f  P R P s, an N PA R , in form ation  on settlem ents at other 
faeih’ies, and technical in fo rm ation  EPA  expected to  use in 
evaluating settlem ent proposals. The grounds on which EPA 
might decide not to distribute such in form ation  were specified: 
E PA  m ust give PR Ps an explanation  if it decided not to provide 
this inform ation .

Secondly, EPA should not initiate rem edial action under 
C ER C LA  §104 or take any action  under C ER C LA  §106 until 
180 clays a fter giv. ’g notice o f  intent to engage in procedures 
under the new settlem ent au thority .

T hird, PR Ps should have 90 days to  m ake a proposal respon­
ding to E P A ’s N PA R . If PR Ps representing m ore than a 50 per­
cent share o f  the proposed N PA R  should o ffer to pay their 
allocated share  or m ore, their settlem ent offer should be deem­
ed as being made in good faith . T he PR Ps w ould be entitled to 
district court review o f  E PA ’s refusal to accept their offer to deter­
mine whether E P A ’s rejection was unreasonable, If the PR P set­
tlement o ffer included everything bu t o rphan  shares, the Fund 
should contribute a 1 0  percent bonus to the cleanup costs assumed 
by PR Ps.

House Action
The House Com m erce, Judiciary  and  Public W orks com m ittees 
all addressed the topic o f E PA  settlem ent auiherT y. In floor 
debate , they supported  a com prom ise § 1 2 2  on settlem ent which 
did not contain either the N P A R , com pulsory settlem ent, or 
"b o n u s "  provisions adopted in the Senate.

N . Claims A gainst SuperlTind’"'

The Amendment
Section !I2  o f  SA RA  am ends C E R C L A  §112 to  simplify and 
regulate the -  ocess o f  handling response claims against the 
F u n d .1"" The amended language, originating largely with tlte A d­
ministration. specifies that EPA  will not approve or certify a claim 
under the Superfund while any suit involving costs subject to tha: 
claim is pending in court. The cum bersom e sequence o f negotia­
tion and arb itra tion  found in the original law is replaced by .-. 
conventional adm inistrative hearing , vvjtlt appeal as before to the 
federal courts. The burden o f  p ro o f  rests with the claim ant, and 
time limits arc im posed on the review proeis* A PR P w ill I: a.c 
30 days to call fo r an adm inistrative hearing on a rejected claim.

377. 131 Coso. R i f .  SI2UU4-(]6 (daily ed. Sept. 24. |9S5t (a.itenteat o 
Sett. Domenici).

378. /(/. at SI2U0S
3 7 9 .  t .o g i i la l i v t -  l l i s i i t r v  S o u rc e s

A d m in i s i r .K i im  P r o p o s i t i .  U . K .  ! * 4 2  s  i n ; .  : i -
SeiiJU' Hit, S. 51. «>• provision
Utilise CtinwncftT (  ommiiiei- Iti-port ”  l
I louse Debute. 13'. O i m .  K i i !1 1 ! I_ I ( 111 - P . "J '2
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§

E P A  is obliged io render a judgm ent in writing within 90 days 
(plus possible extensions), and its judgm ent may be overturned 
only il‘ found to be arb itrary  and capricious. Paym ent must be 
m ade to  a successful claim ant within 2 0  days o f the final deter­
m ination. N'o double recoveries for the same response may be 
obtained from the fu n d . " 1

CERCLA Prior lo Amendment
CER C LA  5112 sets up an elaborate procedure for claims against 
the Fund. A PR P is required to present its claims to o ther PRPs 
before it may seek reimbursement from Superfund."-’ Once reim­
bursem ent is requested, EPA must attem pt to negotiate a settle­
ment with the claim ant and any o ther PR Ps, using where possi­
ble the services o f  private claims adjusters. If a settlem ent can­
not be reached, the claim  goes to com pulsory arb itra tion  before 
a special Board o f A rb itra tors, with appeal available to federal 
district court.

A dministration Propositi
T he A dm inistra tion’s proposed revision o f CERCLA  §112 was 
designed to give EPA  greater control over reim bursem ent end 
to  ensure that the Fund was a source o f  last resort. Response 
claim s would be honored only if EPA  had prcauthorized the 
response; moreover, the proposal prohibited payment during the 
pendency o f o ther litigation and introduced the new ad ­
m inistrative process eventually adopted .

Senate and House Action
The H ouse adopted the A dm inistration 's proposal w ithout 
c h a n g e ." ’ The Senate version, however, did not am end the reim­
bursem ent provisions.

III. FUNDING

A. Financing S uperfund ,,J

The Amendment
A series o f  new tax provisions effective January  1, 1987 replenish

381. The Conference Committee omitted an additional Administration 
proposal to require prcauthorization o f response actions for reim­
bursement. A vestige o f that change, however, appears to remain 
in new CERCLA §11 l(o ), added by SARA §111(h) ELR Stat. 44038. 
This provision, derived from 511 l(k ) o f the House bill, requires EPA 
to develop procedures to notify persons concerned with new NPL 
sites o f the limitations on reimbursement in §111(a)(2), where the 
preauthorization requirement would have been placed. The Con­
ference Committee Report seems to indicate that the notification 
is now unnecessary, but it remains in the text o f SARA. See Con­
ference Committee Report at 218.

On the presentation requirement, the Conference Committee noted: 
Section 112(at o f current law contains a sixty-day presen­

tation requirement relating to the initiation o f claims against 
the Fund. Because o f the absence o f adequate guidance o f 
the procedure for tiling such claims, the failure o f Federal 
or Slate natural resource trustees to comply with this require­
ment does not constitute a bar to the trustees from maintain­
ing a claim against the Fund prior to December 11, 1983. The 
sixty-day presentation requirement has never applied to civil 
actions, nor is the selection o f remedies authorized in section 
112(ai irievocable.

Conference Committee Report at 219.
On changes in the statutes of limitations, see supra test at II.F , 

(annotated section on statutes o f limitations).
*•82. The new language does not state that other PRPs must be sued bel'otc 

a claim aeauis' the fund .an he made. II a PRP , wcs sue other PRPs. 
however, claims against ihe Fund will be delayed while that action 
is pen J me

■>3. flte p- -vi.ion m die House bill appeals to be out o f place an j lu.ks 
a proper section uesicuuKon where it is printed m 131 C u m , .  R i * - 
I I 1 161**. ! I ! 1625-26 (daily ed !>*.. III. 1985) \s ’ tieatailv ol lered 
i( w iai'elled s.ibses!ii*u i.-| Si- 131 C u m ,  K s • I l i l l ” ! ~2*.!ur 
> eJ De. V I9s<i p  .- < oniereu.c t ir.mrPce re fit« o u .*• 
t i l l * ,  see V ■•nterenee Coitlntdlee Report .a 2tx
I ixis|jtt»* llis lnrs Sources
Vilillini'lrutinil Proposal, i l K I '42 
sv iijii I uutue I  ommiftvt- Report .1

404 l u l l - I I I

Superlund (renamed ihe Hazardous Substance Superfund1' ’) with 
a total o f S8.5 billion over five years and provide an additional 
5500 million financed by a m otor fuels fax for E P A 's new 
underground storage tank program .1"' The following lax resources 
are m ade available to Superfund over the next live years in addi­
tion to interest, recoveries, and p en a ltie s ." ’

Excise tax on petroleum  $2,759 billion
Excise lax on feedstock chemicals 1.365 billion
Tax on im ported chemical derivatives .057 billion
Environm ental tax 2.522 billion
A ppropriation  from general revenues 1.250 billion

The waste management tax proposed by EPA  and tlte Flouse was 
not adopted.

N atural resource dam age claims arc m ade ineligible for reim ­
bursement from S u p erfu n d .1"  Expenditures from Superfund are 
perm itted for purposes authorized by C ER C LA  §§11 l(a )(I), (2), 
(4), (5) and (fi) and §111 (e) o ther than §§111(c)(1) and (2) as 
am ended by SARA.

CLRCLA Prior to Amendment
C ER C LA  §221 created a S I . 6  billion H azardous Substance 
Response Trust Fund which was financed from  1981 to  1985 by 
taxes on petroleum , feedstock chem icals, and appropriated  
general revenues.

Administration Proposal
The A dm inistration proposed a S5.3 billion five-year supplement 
to Superfund. Tltis would be financed by a tax on petroleum  and 
chemical feedstocks, a waste management tax. and interest, fines, 
and  recoveries.

Senate Action
Tlte Senate bill proposed a S7.5 billion replenishm ent o f  Super­
fund. This was to be financed from  a continuation  o f  the tax 
on petroleum  and chemical feedstocks and  a new Superfund ex­
cise lax on m anufacturers. The broad-based Superfund excise tax 
was justified by the elim ination of general rev enue contributions 
to  Superfund and Ihe Senate Finance C om m ittee^  judgm ent

Senate Environment Committee Report at 6 8 - 6 9 ,  120-25.
Senate Debate, 131 C o n g .  R e c .  SI 1 9 9 6  (daily ed. Sept. 2 4 ,  1 9 8 5 )  
(statement o l  S e n . Stafford); 131 C o s g .  R e c .  S I  1 6 6 0  (daily ed. Sept.
IS, 1 9 8 5 )  (statement o f Sen. Symms).
Senate Bill. S. 51, §201.
House Commerce Committee Report at 77, 220-21, 238-48. 
House Public Works Committee Report at 105.
House Ways and Means Committee Report at 2-74.
H  lu s e  D e b a t e , 131 C o n g .  R e c . HI 1559-11565 ( d a i l y  ed. Dec. 10, 
19..5) (statement o f  Rep. Downey).
House Rill. H .R . 2817, §§501, 511-17.
Conference Committee Report at 317-335.
Senate Debate on Conference Report, I ’. C o n g .  R e c .  S1490S-09 
(daily ed. Oct. 3. 1986) (statement o f Set ieniscn); 132 C o n g .  R e c . 

SI4923 tdaily ed. Oet. 3. 1986) (statement o f Sen. Stafford l. 
House Debate on Conference Report, 132 C o n g .  R e c . H96I4 (dai­
ly cd. Oct. S. 1986) (statement o f Rep. Rostenkowski); 132 C o n g .  

R e c .  H96I5-I7 (daily ed. Oct. 8, 1986) (statement o f Rep. Daub); 
132 C o n o .  R e c . H9622-23 (daily ed. Oet. 8 ,  l9Stq ( s t a t e m e n t  o f  

Rep. D o w n e y ) .

SARA §§111(a) and (it. 204. 511-517.
385. SARA §204ia). CERCI.A  5221(a); 42 L’ .S.C. 596.31(a). ELR Stat. 

44065.
386 Title S o f SARA enacted the SuperI’und Revenue Act o f 19X6 

Pub.I. Ni* 99 499, §§501-531. lOtl Si.u 1613 (19X6) Ihe financ­
ing ot Superfund *' dealt with §511 -51' The financing o f the leak­
ing underground H o r a c e  tank lru -,1 I and u dealt with in §§521 -522 
See J lso SARA 4511 II.iM i). f'FR i I A 5 l l l i . l i .  (p). 4;  t. h .  
§§96111,ii (p|, F IR  S i l l  44 ll'4 . U II'n . S \R  \  42iUi.il, ( S i .  

Ct R< I \  §22K . i i .  (cl, 42 I  v l . 59631(a). tel. 1:1 R St u  44||6 ; 
In ro - p v n - c  o  a  . j . i e i v  t i o n .  S e a a t o t  D o i u e t i u i  d u t t n e  Jerv.'e *.: 
the l o n t e t e ’ R .j\ ** on ii K 2m5. tvnau'r Stat lord H a te d  ' 1 >..* 
•m e n ; . o n  .■ m a t  t h e  e s p c n d u .o .-  a u t h o r iz e d  bv th e  I  . i n t . - .  . .  

Report on H R 2*<>5 b e  *116 ■ . 1  o .niuia! jpp rop :..*t,o i;■ -C 132 (  , n .  R h  s ld 'O M  . , . |  1 ) . •  1 | 9 > 6 i

• "  < I'tltefe: -'.-( . •mmutec Report at s2! X*v Ci 'tenth- 
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" th a t (lie cleanup of abandoned hazardous waste sixes is a broad 
societal problem extending beyond (he chemical and  petroleum  
in d u s tr ie s ." " ’ The Senate Finance C om m ittee Report proposed 
tluil there be a lim itation so that no m ore than 15 percent o f 
Superfund might be used for the paym ent o f  natu ral resource 
dam ace claim s . ” 0w f

H o u s e  A c t i o n

T he House W ays and M eans C om m ittee recom m ended a SIO 
billion replenishm ent for Superfund . This sum was to be m ade 
up  o f  a contribution  from  general revenues; petroleum  and 
chemical feedstocks taxes and a new tax on im ported derivatives 
o f  chemical feedstocks; a new tax on the treatm ent, storage, and 
disposal o f  hazardous waste; and a Superfund excise tax sim ilar 
to  that adopted by the Senate.

The House W ays and M eans C om m ittee recom m ended that 
Superfund no longer be available to pay claims for dam ages to 
natural resources.'”

O n the H ouse floor, by a narrow  m argin, Ihe Superfund ex­
cise tax proposal was rejected. The o ther proposed sources o f  
replenishm ent o f  Superfund were accepted.

B. Repeal o f Post-C losure Tax and Trust F und ” 1

T h e  A m e n d m e n t

Section 514 o f SARA term inates the Post-Closure Tax and Trust 
Fund. This trust fund was authorized as pari o f CERCLA  in 1980 
to assume the liability o f owners and operators o f hazardous waste 
disposal facilities which had been closed under RCRA. The trust 
fund was also available to pay certain m onitoring and 
m aintenance eosts. Taxpayers who paid any o f the excise tax im ­
posed on hazardous wastes deposited in the trust fund since the 
tax began may now file claims for refunds . ” 1 

T he repeal o f the Post-Closure Tax and Trust Fund supersedes 
p rio r agreem ent o f  the C onference C om m ittee to hold the Post- 
C losure Trust Fund assets pending a G AO  study on options for 
the pro-.ram , tecorded in the am endm ent m ade by SARA §201 
in C ER C LA  § l0 7 (k ).m

C E R C L A  P r i o r  t o  A m e n d m e n t

CER C LA  §232 created tlte Post-C losure Liability T rust Fund 
financed from an excise tax imposed on hazardous w aste. The 
tax expired on Septem ber 30, 1985.

A d m i n i s t r a t i o n  P r o p o s a l

The Administration proposed repealing the Post-Closure Liability 
T rust F und .1"  As a technical am endm ent, it also proposed repeal 
o f  CERCLA  §§107(k) and 1110).

S e n a t e  a n d  H o u s e  A c t i o n

T he Senate proposed both a study o f  options for a program  to

389. Senate Finance Committee Report at 13.
390. Id. at 16.
391. House Ways and Means Committee Report at 48.
392. I.cgisiaiite History Sources 

Administration Proposal, H .R . 1342, §304.
Senate Finance Committee Report at 25.
Senate Debate, 131 Cost;. Rrc. S I997 (daily ed. Sept. 24, 1985) 
(statement o f  Sen. Stafford).
Senate Ilill. S. 51, §§161, .*J5.
House Commerce Committee Report at 104-05. 221 
llotisc Public Works C'ommillee Report at 73.
House Ways and Means Committee Keporl at 4 0 -t ', 51-52. 
House Ilill. H .R 2ST . §4201, 514 
Conlerenee Committee Report at 260. 337.
S \ R \  §201. 5514

39V i otuetcttee Committee Report at 33'
-94 s \H  \  §201. C'FRl I \  410 'lk l l5 ) and tot. 42 I SC § 9 6 irtk |(5 l 

ai.2 6i. I I K s ; it 44"2X
39S (t K !4 2 99!h Cone . 1st "sess . §3ti4, I ll 1 nsi, Km . 1(944 IU |-lv 

1 2§ 19ss 1

finance post-closure m aintenance o f  hazardous waste disposal 
sites and repeal o f  the Post-C losure Liability Trust F u n d .1"  
A m ounts in the Trust Fund were to be refunded effective M arch 
1, 1989, unless by that date Congress should authorize a transfer 
o r assum ption o f  post-closure liability in response to the m an ­
da ted  study.

The House bill repealed the Post-C losure Liability Trust Fund 
and  tax, effective O ctober I, 1983, the original effective date o f 
the tax. To elfe<" this retroactive repeal, taxpayers who paid this 
tax w ould be allowed to file for refunds.

IV. MISCELLANEOUS

A. R eportable Q uantities R egulations1"

T h e  A m e n d m e n t

SA RA  §102 am ends CERCLA § 102(a) to require EPA  to p ro ­
m ulgate final regulations establishing reportable quantities by 
Decem ber 31. 1986 for all hazardous substances for which p ro ­
posed regulations were published in i h e  F e d e r a l  R e g i s t e r  b e f o r e  

M arch 1, 1986 .” '  For those hazardous substances for which 
reportab le  quantities will not published before M arch 1, I9S6, 
E PA  must publish proposed regulations by December 31, I9S6 
an d  prom ulgate final regulations by April 30, 1988.

C E R C L A  P r i o r  t o  A m e n d m e n t

C E R C L A  §102(a) grants au thority  to  EPA  to prom ulgate *.uch 
regulations but establishes no deadline for this action.

A d m i n i s t r a t i o n  P r o p o s a l  

N one.

S e n a t e  a n d  H o u s e  A c t i o n

T he Senate bill contained no com parable provision. The H ouse 
bill set the deadline for all reportable quantity  regulations to be 
prom ulgated by December 31, 1986. The House Commerce C om ­
m ittee voiced concern over E P A ’s failure to prom ulgate a com ­
plete set o f  regulations during the five years o f C E R C L A 's 
existence . ” 1

B. T ransportation  o f H azardous Substances ' 00

T h e  A m e n d m e n t

Section 202 o f  SARA amends C ER C L A  §3061'" to require t in t 
all hazardous substances be listed and  regulated under tlte H azar­
d o u s  M aterials T ransportation  Act (H M T A )1U! w ithin 30 days 
after enactment o f  SARA or at the time of their designation under 
C E R C L A  as a hazardous substance, whichever is later.

396. S. 51 .9 9 th  C o n g . ,  1st Sess.. § § 16 1 . 205. 1 3 t C o n o .  R e c .  S1823 (d a i lv  
ed. Feb. 22. 1985).

397. Legislative History Sources
Administration Proposal, H .R . 1342/S. 494, no provision. 
House Commerce Committee Repurl at 67.
House Public Works Committee Report at 6.
House Hill. H .R . 2817, §102.
Conference Committee Keporl at 188.
SARA §102.

398. SARA §1<>2. CERCLA 5102(a), 42 U .S.C . 59602(a), E l.R  Sr vr. 
44009.

399 See H ...xe Commerce Committee Report at 6 '.
400. Legislative History Sources

Administration Proposal. H .R . 1342 S. 494. no provision, 
senate I li ll. S. 51. §104.
Iluiise Commerce Committee Report at 1 0 5 .
House Pulilii Works Committee Report at ' 5  
House Ili ll. II R. 2M \ §2” 2.
Conlerenee Como,idee Keporl at 2f*t• 61 
S vR V 4202

4 0 1 S \ R  \  § 2 0 2 , C L R t  I \  § 3 0 6 . 4 2  L .S .C  § 9 6 5 0  [ ! R S H I  44. - ;
402 . Pat' I No . 9 t - 6 } 3 .  sS S;.n 2 1*t> i . a...>,is ,e . . . .m « ot

49 I S C I
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C E R C L A  P r i o r  l o  A m e n d m e n t

Section 306(a)ol'C E R C L A  provides only lot the lisiinu, but not 
to r regulation, o f hazardous substances under the HM TA  within 
90 days alter December 11, 1980 or at the tune ol' the substance's 
designation under CERCLA its a hazardous substance, whichever 
is later.

.-I d m i n i s t r a t i o n  P r o p o s a l  

N one.

S e n a t e  a n d  H o u s e  A c t i o n

The Senate bill required that each substance designated as hazar­
dous under CERCLA be regulated , in addition to being listed, 
under the HM TA  by June I, 1986 or at the time o f  designation, 
whichever is later.

The H ouse Comm eree C om m ittee noted that the add ition  of 
the requirem ent to regulate as well as to  list hazardous materials 
under H M TA  was intended to  ensure that transporters tire 
notified whenever hazardous substances are transported . C ur­
rently, shippers need not inform transporter- unless that substance 
is regulated pursuant to the H M T A . " ’ 1 The House am endm ent 
required  regulation under H M T A , thus m andating notification 
to transporters o f hazardous substances. These transporters 
should then be able to take p roper precautions when handling 
the hazardous substance. Section 202 o f the H ouse bill required 
that all hazardous substances listed under CERCLA §101(14) also 
be regulated as hazardous m aterials under the H M TA  within 90 
days o f  the enactm ent o f  SA RA .

C. Pollu tion  Insurance 

O' G A O  Study of Pollution Insurance Issues'"'

T h e  A  t n e n d n i e n t

Section 208 o f  SARA inserts a new subsection in C ER C LA  §301 
calling for a General A ccounting O ffice (GAO) study within 12 
m onths on the insurability o f  hazardous substance r i s k s . T h e  
C om ptro ller G eneral, :n consu lta tion  with a designated study 
g roup , is instructed to evaluate: (a) current economic conditions 
in, and  the future outlook for, the comm ercial m arket for in­
surance and reinsurance: (b) trends in statutory and com m on law 
remedies: (c) the impact of possible changes in standards o f liabili­
ty, p roo f, evidence, and dam ages on statutory and com m on law 
rem edies: (d) the effect o f the standards o f liability under 
C ER C LA  on health, environm ent, and insurance availability and 
price: (e) current trends in judicial interpretation o f  applicable 
insurance contracts: (f) the frequency and severity o f  claims: (g) 
o th er im pedim ents to ob tain ing  insurance: and (h) effects o f 
C E R C L A  liability and financial responsibility requirem ents on 
developing innovative waste treatm ent methods.

C E R C L A  P r i o r  l o  A  t n e n d n i e n t

The study called for is essentially an update o f  a sim ilar study 
prov ided for in CERCLA §301(b). This earlier study was prepared 
by the Treasury  Departm ent on w hether adequate private in­
surance was available on reasonable terms for PR I’s and was lil- • 
ed with C ongress in 1983.

403. House Commerce Comimnittee Report at 105.
404 Legislative Hislury Sources

Administration Proposal, H .R . 1342 S. 494, no provision. 
Senate Environment Committee Report, no provision.
Senate Ilill. S. 51. no provision.
I lo  tse Commerce Cmnr lllce Report at 109.
House Public Works Committee Report at S5-86.
House Ilill. U .K . 2M '. 1209.
C nnlerence (  ommittee Report at 2'5-*6 
s \K  \ :2os

H I\ s \ K \  :2os. CLKcl \  IzOltg,. 42 L S t  :9r>5itgt. I: 1 R St vi 
44u(,'l

A  d m i n i s t r a t i o n  P r o p o s a l  

N one.

S e n u t e  a n d  H o u s e  A c t i o n

The Senate bill required Ihe President in undertake  a siudy and 
report io  C ongress within four years on ihe effects o f the 
C E R C I.A  standards o f  liability and financial responsibility on 
ihe cost o f, and incentives for, developing and dem onstrating 
alternative and  innovative treatm ent technologies.

The H ouse bill called for a GAO study o f the insurability o f 
liability for hazardous substances risks under C E R C L A . The 
report w ould lie due within 18 m onths.

(II) Pollu tion  Liability Risk R etention and G roup  Purchase 
of Insurance'"*

T h e  A  t n e n d n i e n t

Section 210 o f SARA inserts a new Title IV in C ER C LA  on pollu­
tion in s u r a n c e . I t  authorizes entities evposcd to pollution liabili­
ty to  form  risk retention groups to assum e and share pollution 
liability am ong their mem bers and  to  purchase pollution liabili­
ty insurance and  com prehensive general liability insurance on a 
group  basis. The risk retention au thority  is sim ilar to  that 
authorized lo r product liability by the Risk Retention Act o f 1981 
and  the Risk R etention A m endm ents o f 1936.

C E R C L A  P r i o r  t o  A m e n d m e n t  

No provision.

A  d m i n i s t r a t i o n  P r o p o s a l  

N one.

S e n a t e  a n d  H o u s e  A c t i o n

T he Senate E nvironm ent C om m ittee m ade no proposal. A floor 
am endm ent was introduced by Senators S taffo rd  and Uenlsen 
to authorize com panies exposed to pollution liability to form risk 
retention groups and to purchase insurance on a group basis. The 
Senate bill incorporated  these provisions.

1 lie House Commerce Comm ittee Report r- comm ended a year- 
and-a-half study o f  the insurability o f  liability arismg Iro n hazar­
dous substances as well as au thorization  of risk retention groups 
and insurance purchasing groups for pollu tion  coverage.

The House Public Works Comm ittee Report also recommended 
the insurability study as well as risk retention and group insurance 
purchasing au thority . The H ouse bill incorporated  these 
p roposals.

D . Lead C o n tam in a tio n '”

T h e  A m e n d m e n t

Two SARA provisions deal with the presence o f lead in the en-

16 E L R  10415

406. Legislative History Sources
Administration Proposal, H .R . 1342. S. 494, no provision. 
Senate Environment Committee Report, no provision.
Senate Debate, 131 Cost;. R a \  SI 1619-21 (daily ed. Sept. 17. 1985) 
(statement o f  Sen. Stafford ): 131 C o n o .  R k c .  SI 1658-9 (daily ed. 
Sept. IS. 1985) (statement o f  Sen. Stafford ).
Senate ((ill, S. 51. §§401-405.
House Commerce Committee Report, at 40-41, 109.
House Public Works Committee Report at 85, 101-04.
House Ili ll, H .R . 2 S P . §210.
Conlerenee Cummillcc Report at 2"8.
SARA §210.

40 '. SARA §210. CERCI.A  §§40! 405, 42 I  S.C §9671-% '*. Ei K 
S i a i . 44(179-81.

408. 15 C S.C. §§3901 et vo</ See atw  the Ki-k Retention Amendments 
o f ! 986. Pub. I Nil. 99 <t,\. fbese .itnettdmenis were enacted 1 tc 
o iv : 2 '. 1986.

409 l egislative History Noorees
Administration Proposal, H .R .  1342 s .  4o4 , no  prov is ion
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virotinicm. SARA § I ! l(b ) am ends CER( I A §11 Ha) lo  authorize 
llie aw  ol up lo SI 5 m illion ol Superlund lor a pilot program  
lo tcm ove. decon tam inate , or y*\e other action with respect to 
lead-contam inated soils in one to three d ille ren l m eiropoliian  
a rea s .‘ " SARA §1 18(f) requires the ATSDR to icpo ii to C on 
e r e "  on the natu re  and extern of lead poisoning m chilthcti from 
inn tronm enial so u rc e s .'"  The authorization  to pay for this new 
study ap p ea rs  in SA R A  §1 1 1(d)(2). ad d in g  C E R C I.A  
§111(0(14)."*

C E R C I . A  P r i o r  t o  A i t w t K l i n e n i

CERCLA §l()4(i) establishes the ATSDR lo implement the health- 
related authorities o f the Act. CTRL I A §111 deals with the possi­
ble uses o f the m onies contained in the Superlund. Neither ol 
these sections contains a specific reference lo lead.

A  d m  in  is t r a t i o n  P r o p o s a l  

None.

S e n a t e  a n d  H o u s e  A c t i o n

The proposed pilot program  for the removal o f lead-contaminated 
soil was introduced by Senator Kennedy (D -M ass .)." ' A study 
conducted in B oston showed that there were certain areas with 
a high incidence, thus p rom pting Senator K ennedy’s in troduc­
tion of a pilot program  to study lead contam ination  in u rban 
areas, It was m ade clear tha t this pilot program  would in no  way 
limit E P A ’s existing au thority  to rem ove lead-contam inated soil 
from  residential y a rd s ." '

The requirem ent o f  a report on lead contam ination in children 
was proposed by S enato r W eicker (R -C onn.l who addressed his 
am endm ent to  lead in environm ental sources ra ther than paint 
o r g aso lin e ." ' Environm ental sources usually involve long-term 
exposure to low levels, resulting in few immediate sym ptom s but 
leading to eventual mental impairment and loss o f  physical ability. 
The 'ludy  was to be funded under Superfund and would con ­
centrate on identifying areas o f  high incidence."*

The C onference C om m ittee adopted  both am endm e is from 
the Senate bill.

Ii. W orker P rotection S ta n d a rd s" ’

T h e  A m e n d m e n t

Section 126 of SARA directs the Secretary of Labor to promulgate 
standards lor me health and safety protection of employees engag­

Senate Debate, 13! Cong. R e c .  SI 1659-60(daily ed. Sept. 18, 1985): 
131 Cose . R f .c .  SI 1831-33 (daily ed. Sept. 20, 1985).
Senate Kill, S. 51, §8121(0(13), 138.
Conference Committee Report at 214, 233.
SARA §§111(b) and (d)(2), 118(0-

410. SARA §11 Kb). CERCLA §111(a)(6). 42 U .S.C. §9611(a)(6). ELR 
S t a t .  44034.

411. SARA §118(0, E l.R  S t a t .  44046, as a n o te  t o  CERCLA §118.
412. SARA §111(d)(2). CERCLA §111(0(14, 42 U .S.C . § 9 6 ll(c )( l4 ), 

ELR Stat. 44036.
413. Senator Kcnncdv explained that children often ingest load from lead- 

laJon 'Oil in their yards, leading to irreversible neurological damage. 
The difficulty in diagnosing lead poisoning in its early stages sug- 
rcsts that the sources must be made inaccessible to children. 131 
C o n o .  R e c .  SI 1831-33 ( d a i l y  ed. Sept. 20. 1985).

414. Id. at SI 1832. ' '
415. 151 C o n o .  R e c .  SI 1659-60 (daily ed. Sept 18. 1985).
416. hi. at SI 1660.
•it '. Legislative History Sources

Administration Proposal, I I .R . 1542 S. 494. no provision, 
senate Debate. 131 C o m , .  Ric . SI 1996 (dailv cd. Sept. 24. I9SJ|. 
Senate Ilill, s 51. ' I2 l lg l.
House Public Works ( nmiiiillcc Report .1! '2 - '*
House Hill. H K 2 S I' 5126 
Conference (  ommittee Report at 25 ' 59 
n \ K \  t i l l  Kch2i. I2i

ed 111 hazardous waste opera tions.*" These si,in d .itds must in ­
clude speedtc nam ing  standards m andating  a m inim um  ol 40 
hours ol initial instruction off site and  3 days ol actual Held ex­
perience Hits section operates as a free-standing provision o f 
law rather than as an am endm ent to C E R C L A . R egulations to 
im plem ent the standards shall at least address the denoted p ro ­
visions and itre required to he prom ulgated  within one vein a iicr 
enactm ent. EPA  shall prom ulgate identical standards to apply 
lo employees of stale and local governm ents. G rants to  nonprolit 
organizations who specialize in the training and education  of 
w orkers engaged in hazardous w aste rem oval shall be a d ­
m inistered by the N ational Institute o f  E nvironm ental Health 
Sciences. SARA §111(d)(2) adds a new CER C I A §111(0(12) 
au thorizing SKI m illion yearly for these g rants during (he 
1987-1991 p e r io d ." ’

C E R C I . A  P r i o r  t o  A m e n d m e n t

Section 111(c)(6) o f  CERCLA  authorizes use o f  the Fund to 
develop a program  to protect the health  and safety o f  em ployees 
involved m response lo hazardous substances releases. Such a p ro ­
gram  would be developed jo intly  by E PA . O SH A , and  the N a­
tional Institute for O ccupational Safety and H ealth .

A  d m i n i s t r a t i o n  P r o p o s a l  

N one,

S e n a t e  a n d  H o u s e  A c t i o n

T he Senate provision authorizing an  em ployee tra in ing  and  p ro ­
tection  program  was passed as an am endm ent to C ER C L A  
§ 1 11(c)(6) with up to S 10 million per year from  S uperfund  con ­
sidered a perm issible cost.

Senator M etzenbaunr (D-Oliio) proposed this am endm ent as 
an effort to rectify the lack of action from  both EPA  and  OSH A. 
H e noted that w orkers arc often un trained  and ill-equipped to 
handle the new hazards posed by the proliferation  ol chemical 
and  synthetic p roducts."’"

W orker p rotection  standards as addressed in the H ouse bill 
were adopted  by the C onference C om m ittee with som e m inor 
changes. Originally proposed as a new C ER C L A  section in the 
H ouse bill, SARA §126 is d rafted  pursuan t to § 6  o f  th e  O ccupa­
tional Safety and Health Act. " 1 Second, instead o f the 510 million 
com ing from  the general fund o f  the T reasury , SA RA  provides 
the funds from Superlund.

F. R eports to Congress On S uperfund"’*

T h e  A m e n d m e n t s

Section 212 o f  SARA adds a new subsection  to C E R C L A  §301 
requiting  E PA  to make an annual report to C ongress on Super­
fund im p le m e n ta t io n .E P A  is requ ired  to review feasibility 
studies, newly developed feasible and achievable perm anent treat-

41,8. S, iRA §126. E l.R  S t a t .  44033, as a note after CERCLA  §110.
419. SARA §111(d)(2), CERCLA §111(0(12). 42 U .S .C . §9611(0(12). 

ELR S t a t .  44036.
420. ’ 31 C o n g .  R e t .  SI 1996 (daily cd. Sept. 24. 1985).
421. Hut note that as discussed above, the provision stands by itself and 

docs not amend §6.
422. I.cgislulise History Sources

Administration Proposal. H .R . 1342 S. 494, no provision. 
Senate Lnvirmimcnl Committee Report, no provision.
Senate Debate, 131 C o n g .  R e c . SI2020-0I (daily cd. Sept. 24, 1985) 
(statement o f  Sen Specter).
Senate Ili ll. S. 51. §163.
House Commeree Committee Report, no provision 
House Public Works Cinnimilee Report, no provision 
House Ilill. U .K . 2 S P . f . l l l t e ) .  214 
( onlerenee Committee Report a' 21 '. 2SC.
> \R  X. 5§I i Itgi. 212

425 n \g . \  ;2 I2 . I LR ( I.A :3UiPt). 42 I S.C ;9h« li!u  i I K  s rv i 
44< ii>9
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nis’nt technologies, Ihe m icritn ircatmciK lacilitic'i subject lo 
review under i I RCI A §121(e), .mil ihe status o f .ill rem edial 
and cn lnuvm cn t actions The details returned in each report will 
he a stim ulus both lo  the Snperliind program  and to cuttgrcv  
sional oversight. E P A 's Inspceioi G eneral is rei|tiiied to  review 
the teport for reasonableness and acairucv and the appropriate  
congressional eom m 'iiees itre to conduct annual oveisighl 
hearings.

SARA §111(g) amends CERCLA  §11 !(k) to reunite the Inspec­
tor G eneral o f  each federal agency carrying out any authority  
under C ER C L A  to conduct an m utual audit o f the agency’s uses 
o f  S uperfund  and report to C ongress.*"

C L R C I .  A  P r i o r  i o  A m e n d m e n t

C ER C I A §301 requires a sanely  o f one tune reports on the 
C E R C L A  program , all o f  which have been filed.

A  d m i n i s t r a i l o n  P r o p o s a l  

N one.

S e n a t e  a n d  H o u s e  A c t i o n

The Senate L in n : am ent C om m ittee m ade no proposal, Senator 
Specter (R -P a.) introduced a floor am endm ent requiting EPA 
and  the A ttorney G eneral to m ake reports to Congress about 
S uperfund  enforcem ent actions and  the term s o f se ttlem en ts ." ’ 
This becam e §163 of the Senate bill.

The provisions in the H ouse bill on this su b jec t"* call for a n ­
nual aud its by the Inspector G enerals o f  all departm ents using 
Superfund  and an annual EPA  report to C ongress on the pro- 
gtess achieved in im plem enting C E R C L A .

G . Used and Recycled Oil*"

T h e  A m e n d m e n t

SA RA  §114(a) am ends C ER C L A  §114(c) to  provide that service 
station  dealers who collect for recycling used oil that is not m ix­
ed with o ther hazardous substances and m anage the recycled oil 
in com pliance with standards to be prom ulgated  under RCRA 
are exem pted from C ER C LA  liability for releases occurring alter 
they have relinquished control o f the recycled o i l ." ’ Their liability 
under RCRA is not affected .

SA R A  § 1 14(b) adds C E R C L A  §101(37) to define service s ta ­
tion dealer as any person who ( 1 ) owns o r operates a filling s ta ­
tion or a sim ilar re’ail establishm ent engaged in the business o f 
sc.ling, repairing, or servicing m oior vehicles: (2 ) derives a signifi­
cant percentage o f the estab lishm ent’s gross revenue from the 
fueling, repairing, or servicing o f  m otor vehicles; a n d  (3) accepts 
for collection, accum ulation, and delivery to an oil recycling facili­
ty oil tha t has been rem oved from  a light-duty m otor vehicle or 
household appliance . " 1 T o  qualify , a dealer must be willing to 
accept oil from do-it-yourselfers but may refuse if there is reason 
to believe that the oil has been mixed w ith o ther hazardous 
substances.

As long as all requirem ents are m et, au to  dealerships and large 
retail establishm ents with a legitim ate autom otive service corn-

424. SARA §111(e). CERCLA §11 l(k ), 42 U .S.C . §961 l(k ), ELR S t a t .  
44037.

425. 131 C o n o ,  R e c .  S i2020-21 (daily ed. Sept. 24, 1985) (statement o f 
Sen. Specter).

426. H .R . 2 S P . yyth Cong.. 1st Sess., §§l!l(g), 214, 131 C o m ; .  Rnc. 
H4659 (daily ed. June 20 1985).

42 '. Legislative History Sources
Administration Proposal, H .R . 1342'S. 494, §4.
House Debate. 131 Cost;. RhC. H11188-89 (daily ed. Dee. 5, 1985). 
Conference Committee Report at 225-28.
SARA 41 l-i.

428. SARA t lU i j i .  CERCLA §114(ei, 42 U .S .C . §96l4(e>. E l.R  Sr.vr 
441144.

42o. SARA SlHtbk CERCI.A ?!0 lu  ’ (,42 L'.S.C. §9601(3'). Et RSr.xr 
4400S .

patient can be excluded from  liability. Tne rcqiiiicm ent that a 
significant percentage ol their revenue com e from  the specified 
activities is intended to  prevent the creation o f  service stations 
fronting for hazardous w.i-ao management firms. I lie amendment 
specifically dosignuies collection fnciliiit s established by govern­
ment agencies and refuse collection set v ices compelled In state 
law to collect lived oil as "service station  dea le rs ."  Ihe am end­
ment will not take effect until ERA prom ulgates used oil regula­
tions under RC’RA

C E R C I . A  P r i o r  t o  A m e n d m e n t

The definition ol hazardous substances in CERCLA  §U)I(I4) a d ­
dresses used oil only in reference to RCRA. If a hazardous waste 
meets Ihe criteria o f  RCRA §3001, it is also considered a h aza r­
dous waste for purposes o f C E R C I A.

,4 d m i n i s t r a t i o n  P r o p o s a l

Section 4 o f H .R . 1342 added a statem ent to  clarify that a 
substance need not be considered a "w aste" to meet the defin i­
tional requirem ents o f hazardous substances in § I0 I ||4 ) (C )  so 
long as it meets the criteria o f  KCKA §3001.

S e n a t e  a n d  H o u s e  A c t i o n

There was no corresponding provision in the Senate bill. The 
am endm ent offered by Representative Shelton (D-.Mo.) on the 
I louse floor would have excluded used oil listed as a hazardous 
substance under RCRA if  it is treated it' such a way as to render 
it harm less o r  is m anaged in com pliance with RCRA. EPA  
assured the H ouse that this am endm ent w ould not adversely a f ­
fect the recently published RCRA am endm ents on their en fo rce­
m ent. * 10 Tlte C onference C om m ittee replaced the House am end­
ment with a new C ER C L A  §114(c), a ttem pting  to  deal with th* 
43 percent o f  used oil that is presently outside o f  the recycling 
system , com m only be in '- dum ped in sewers, backyards, or 
m unicipal landfills. Fear o f  liability under C ER C I. A d iscourag­
ed voluntary participation in the recycling system and the exem p­
tion created by the am endm ent intends to elim inate this barrier.

H . Rad o il '’'

T h e  A m e n d m e n t

T he rising concern over the problem  o f radon  g a s '"  is evidenced 
by the establishm ent in T itle  IV o f SARA o f the Radon Gas and 
Indoor A ir Q uality Research Act o f  19S6.'11 The congressional 
findings in new C ER C LA  §402 indicate tha t high levels o f  radon 
gas pose a serious health th reat, existing research is fragm ented 
and underfunded , and  an adequate in form ation  base needs to 
be developed by the appropria te  federal agencies. Section 403 
outlines the research program  em phasizing the gathering o f  da ta  
and coord ination  o f e ffo rts . The am endm ents establish an a d ­
visory com m ittee com posed o f  individuals from  the app rop ria te  
agencies to  assist and advise EPA . W ithin 90 days o f  enactm ent, 
E PA  must subm it to C ongress an im plem entation  plan for the

430. 131 C o n g .  R e c .  H 11189 (daily ed. Dee. 5, 1985).
431. Legislative History Sources

Administration Proposal, H R. 1342/S. 494. no prov ision. 
Senate Debate, 131 C o n g .  R e c . SI I6&2-85 (dailv ed. Sept. 18, I9S5). 
Senate ltill. S. 51. §156. Title V.
House Debate, 131 C o n g .  R f .c .  H I 1098 (daily ed. Dee. 5. 1985). 
House Hill. H .R . 2817, §§118(a). 215.
Conference Cmmnitice Report at 232. 234, 235. 312-14.
SARA §§l 18(b), (k), (m ). 441-405.

432. Radon is a radioactive gas, formed as a product in the disintegra­
tion o f radium, which is found naturally in the environment m 
uranium minerals. Although the problem is nationwide, an exten­
sive "‘ radon belt" ha- been identified in tiie Mid-Atlantic region 
follow mg the detection ol a contaminated worker at an employ mem 
screening.

433. SARA. Pub. I. No. 99.499. §§401-405. 100 Stat. 1613 IP K o
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program . A furihor report is required not Inter limn two years 
after enactm ent o f SARA detailing E P A 's activities occurring 
tinder 'Ins section anil E PA ’s recommendations. This title is strict­
ly limited to the tescarch and development activities specified and 
does not authorize tiny regulatory program s. T he am endm ents 
place a cap ol S5 million for fiscal years 1987, 1988. and 1989.

SARA §1 I8 (k) directs EPA to provide to C ongress a national 
assessment o f the radon gas problem  within one year o f  enact­
ment o f S A R A ,1"  Ihe  report is to include: (I) an  identification 
o f locations where radon gas is found in structures: (2 ) an assess­
ment o f radon levels; (3) a determ ination o f t  he level which poses 
a threat to hum,in health and methods to elim inate this threat; 
and (4) guidance and public inform ation materials based on these 
findings. I lie second part o f this section sets out a rad >n m itiga­
tion dem onstration  program  designed to test m ethods o f  reduc­
ing radon gas where it threatens human health.

SARA fil 18(b) authorizes an additional program  dealing with 
the removal and  tem porary storage of containers o f radon- 
coniam inatcd o i l . " ’ The section grants $7.5 m illion to  New 
Jersey for transporta tion  o f  14,000 containers o f radon- 
contam inated soil from residential areas to tem porary storage sites 
designated by the governor. The cost is to be treated as paym ent 
o f  government response.costs under CERCLA  §104.

I astly, SARA §118(m) allows the President to use innovative 
and alternative m ethods as opposed to those fully dem onstrated  
in selecting response actions at radon-contam inated NPL sites."*

C E R C L A  P r i o r  l o  A m e n d m e n t

CER C LA  does not contain  any reference to  radon.

A  d m i n i s t r a t i o n  P r o p o s a l  

N one.

S e n a t e  a n d  H o u s e  A  c t i o n

T he Senate b i l l c r i z e d  an Indoor Air Quality Research Act. 
Senator Lautenberg (D -N .J.) reported that EPA  has estim ated 
thtit 5,000 to  20,000 lung cancer deaths each year, one-fifth  o f  
total lung cancer deaths, m ay be attribu tab le  to radon exposure. 
Increased incidence may be anticipated in the near future because 
o f the long latency period following increased use o f insulation 
in the 1970s. None o f  the provisions authorizes a regulatory p ro ­
gram  but Senator L autenberg confirm ed that radon can be a d ­
dressed by EPA  through the Disaster Relief A c t ." ’

The House bill proposed the sections now found in SARA §118 
dealing with radon. Concern was voiced in the House debate over 
the new and potentially deadly environm ental problem  o f  radon  
gas. The H ouse attem pted  to overcom e the lack o f understan ­
ding o f  the harm  from radon exposure by requiring the de te r­
mination o f  hazardous levels and creating the dem onstration p ro ­
gram . The House hoped that these prov isions will eventually lead 
to federal recom m endations o f  methods to remedy radon co n ­
tam ination  in hom es."*

(i) Shortages of Skilled Personnel S tu d y "’

T h e  A m e n d m e n t

SARA §118(d) which directs the C om ptroller General to conduct

434. SARA §11.X(k). E L R  S t a t .  44047. as a note after CLRCI.A  §118.
435. SARA §118(b), 1:1.R S m  . 44046. as a note alter CERCI.A §1 IS. 
43ft SARA §1 IStim. L l.R  S r sr. 441)48, as a note after CLRC LA 5118. 
4 !7 . 131 Co so . R ro . SI 1682-85 (daily ed. Sept. 18, 1485).
438 131 C iino . R i r .  M II098 (daily ed. Dee. 5, I985|
439. Legislative llismrv Sources

Administration Proposal, ILK  1342 8 .  4 > u ,  i h i  p r o v i s i o n  

House Hill, it K. 281“ . S llS ie )
Conlerenee Committee Report .it 233.

a study o f  the problem s arising from  shortages o f  skilled EP.4 
personnel who arc capable o f carrying oui tosponse actions undet 
C E R C L A .""

T he report must address die types o f  skilled personnel need­
ed, the extern o f  any shortages, the pay differential between the 
public and private sector, the rate o f  a ttrition  to the private sec­
tor, the success o f D epartm ent o f Defense and O ffice o f  Person­
nel M anagement program s designed to retain such personnel, and 
the types o f training needed to increase skills o f  existing person­
nel. The study is to  be com pleted and subm itted to Congress no 
later than July I, 1987.

C E R C L A  P r i o r  t o  A m e n d m e n t  

No provision.

A  d m i n i s t r a t i o n  P r o p o s a l  

N one.

S e n a t e  a n d  H o u s e  A c t i o n

The Senate bill contained no com parable provision. Tlte House 
bill prov ided the language adopted by the C onference C om m it­
tee. which changed only the required date  o f subm ission from 
12 m onths after the date o f  enactm ent o f SARA to July I, 1987.

(ii) Study on Jo in t Use o f T rucks ' " 1

T h e  A m e n d m e n t

SA RA  §1 18(j) directs E PA , in conjunction  with the Secretary of 
T ranspo rta tion , to conduct a study o f  vehicles used both for 
hazardous substances transporta tion  and for o ther p u rp o se s ." ’ 
W ithin 180 days a fte r enactm ent o f  SA RA , the A dm inistrator 
shall subm it a report to Congress contain ing  recom m endations 
on w hether jo in t use should be perm itted and if so, what special 
safeguards should be taken to m inim ize threats to the public 
health and environm ent from  such use.

C E R C L A  P r i o r  t o  A m e n d m e n t  

No provision.

A d m i n i s t r a t i o n  P r o p o s a l  

None.

S e n a t e  a n d  H o u s e  .4 c t i o n

The Senate bill contained no com parable provision. R epresen­
tative Smith (R -N .J.) proposed the am endm ent on the H ouse 
floor to address concerns over the dual use o f  trucks used for 
hazardous materials transporta tion . " 1 The C onference C om m it­
tee adop ted  the identical language used in the House bill.

J .  R ccontraeling1"

T h e  A m e n d m e n t

SARA § 104(j) adds a new . ..ragraph (8 ) to C ER C LA  § 104(c)

440. SARA §118(d). ELR S t a t .  41046, as a note at the end o f CERCLA 
§118.

441. Legislative 11 is tors Sources
Administration Proposal, H .R . 1342 S. 494, no provision. 
House Debute, 131 Cost;. Rw . H11193-94 (daily ed. Dee. 5, 19851. 
House Ili ll, H .R . 2SI7. §216.
Conference Committee Keporl at 234.
SARA §1180).

442. SARA §118(j). ELR S t a t .  44047. as a note at the end ot CERCLA 
§118.

443. 131 C o m , .  Rec . H l l  193-94 (Jails c4 .  Dec. 5. 1985)
444. Legislative History Sources

Administration Proposal, H K. I U 7 S. 494. :n> provision 
Senate Debate. 131 Cu m ; Rh s | |y 3 *  (dailv ed sept 2o. 19851 
(statement o f  Sen Kenneth i 
Senate I li ll. S. 51. § 113.
House Debate. 131 Co m ,, k u  H i ! !'5 -*6 (daily ed. Do. *. 19X5)
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au thorising  EPA  to undertake or continue interim remedial ac- 
tion w hen additional contam ination  is found which necessitates 
reco n lrac tin g .'"  The interim  actions m ay not exceed S2 million.

C E R C L A  P r i o r  t o  . I m e n d i n e r t t  

No provision.

.-I d m i n i s t r a t i o n  P r o p o s i t i  

None.

S e n a t e  a n d  H o u s e  A c t i o n

Section 11.1 o f  the Senate bill was introduced by Senator K en­
nedy (D -M ass.) in an effort to avoid any disruption o f  a  cleanup 
action w hen EPA  is required to reconiraci for remedial >cr\ ices. 
The am endm ent would allow EPA  m ore flexibility in choosing 
an a lte rn a tise  cleanup procedure if add itional contam ination  is 
fo u n d .4*"

A lthough the House bill did not originally address recontrac- 
ting. Representative Eckart (D-Ohio) offered the identical am end­
ment later on the floor after stressing that many cleanups are 
delayed by a lengthy rebidding p rocess.14’

K. Ocean Incineration44’

T h e  .-1 m e n d m e n t

SARA 5127 makes a num ber o f  am endm ents to CERCLA  and 
the M arine  P ro tec tio n , R esearch, and  Sanctuaries Act 
'M P R S A )41* concerning liability arising from ocean incineration 
of hazardous substances. The am endm ents made to CERCLA  
5107 by SARA § 127(b) equate the liability for releases from ocean

Conference Committee Report at 193-94.
SARA §104(j).

4 4 5 . SARA § 1 0 4 ( j), CERCLA § 10 4< c )< 8 ), 4 2  U.S.C . § 9 6 0 4 (e ) (8 > . ELR 
S t a t .  4 4 0 1 3 .

446. 131 C o n g .  R l c .  SI 1833 (daily ed. Sept. 20, I9S5).
447. 131 C o n g .  R k c .  HI 1175 (daily ed. Dee. 5. 1985).
448. Legislative History Sources

Administration Proposal, H .R . 1342/S. 494, no provision. 
Senate Debate, 131 C o n g .  R e c .  SI 1919 (daily ed. Sept. 23. 1985) 
(statement o f Sen. Uemsenl.
Senate Dill, S. 51, §108.
House Dill, II.R . 2817, §127.
Conference Committee Report at 259.
SARA §127.

4 4 9 .  1 6  U .S.C . § § 1 4 0 1 - 1 4 4 5 .  ELR S t a t .  4 1 8 6 1 .

incineration vessels to liability o f land-based facilities. 4’0 In revised 
C ERCLA  § 108(a), EPA is directed to require additional evidence 
o f financial responsibility for ocean incineration vessels “ ap ­
propriate  fo r activities with sim ilar risks . * ’ 4' 4 SARA §127 makes 
clear that the M PR SA  does not preem pt any person 's  right to 
seek dam ages o r enforcem ent o f  any applicable sta te  law or to 
seek dam ages under any other federal law . 1 , 1 SA RA  § 127(e) 
am ends C ER C LA  § 107(h) to clarify that a vessel ow ner may still 
be liable under m aritim e tort law . 1 ' 1 EPA has announced its in­
tention to prom ulgate final regulations covering perm its for in­
cineration  o f wastes at sea . 4' 4

C E R C L A  P r i o r  t o  A m e n d m e n t

Prior to  am endm ent by SA RA , C ER C LA  m ade no reference to 
ocean incineration o f  hazardous substances. CERCLA §107 holds 
land-based facilities liable for full cleanup costs plus up to S50 
million in natural resource damages resulting from a release. The 
liability for pollution from a vessel is limited to S5 million per 
vessel. C E R C L A  §108 requires evidence o f  limited am ounts o f 
financial responsibility for vessels involved in the handling o f 
hazardous w astes.

A d m i n i s t r a t i o n  P r o p o s a l  

N one.

S e n a t e  a n d  H o u s e  A c t i o n

S enator Bentsen (D-Te.\.) proposed this am endm ent in order to 
elim inate the distinction  between liability for ocean incineration 
and liability for land-based disposal o f  hazardous wastes. The 
am endm ent w ould treat each similarly and m ake clear that tort 
liability was not preem pted. This increase in potential liability 
means that additional evidence of financial responsibility is needed 
to  assure ability to cover such liabilities. 4' 4 The H ouse bill was 
nearly identical to that o f  the Senate, but did not address the a p ­
plicability o f the M RPSA  and m aritim e to rt law.
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•'50. SARA 5127(b), CERCLA §l07(a)<3)-(4). (e)(1), 42 U.S.C. 
§9G07(a)(3)-(4). (c)(1), ELR S t a t .  44024.

451. SARA 1127(c). CERCLA 5108(a). 42 U .S .C . §960S(a), ELR S t a t .  
44029.

452. SARA 5127(d), MPRSA §106, 33 U .S.C . §1416, ELR S t a t .  4IS66.
453. SARA 5127(e), CERCLA 5107(h). 42 U .S .C . 59607(h). ELR S t a t .  

44026.
454. 50 Fed. Reg. 8222 (Feb. 2S. 1985).
455. 131 C o n o .  R kc . SI 1919 (daily ed. Sept. 23. 1985).
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the type of abuses that are here alleged, 
does not weigh in favor of the application 
of "harmless error" analysis. "A petit 
jury determination of guilt will not moot 
these issues because they go beyond the 
question of whether the grand jury had 
sufficient evidence upon which to return an 
indictment!,]" Taylor, 798 F.2d at 1840, 
and implicate issues that go to "the funda­
mental fairness of the criminal proceed­
ings.” Id.

IV. Conclusion
In light of the long-standing principle 

that disfavors piecemeal appeals, Holly­
wood Motor Car Co., 458 U.S. at 264-65, 
102 S.Ct. at 3082-83, we read Mechanik as 
establishing a limited principle and not as 
creating an additional exception to the final 
judgmei.v rule. Cf. United States v. The 
LaRouche Campaign, 829 F.2d 250, 254 
(1st Cir.1987) (“[W]e cannot conclude that 
the Supreme Court intended the effect of 
Mechanik to be to render denials of mo­
tions alleging unfairness in the grand jury 
process routinely immediately appeal- 
able.”). Further, it is inconceivable to us 
that the Supreme Court intended Mechanik 
to preclude appellate courts from exercis­
ing post-conviction review of the denial of 
motions that have alleged fundamental er­
ror in the grand jury process. According­
ly, we hold that there is no jurisdictional 
basis for the interlocutory review of the 
order denying Johns’s motions to dismiss 
the indictment, and we will, therefore, dis­
miss this appeal.4

4. Pursuant to Fcd.R.App.P. 41(a), we will direct

UNITED STATES of America; South 
Carolina Department of Health and En­
vironmental Control, Plalntiffs-Appel- 
lees,

v.
MONSANTO COMPANY; Allied 
Corporation; E.M. Industries,
Inc.; Defendants-Appellants,

American Insurance Association; Chem­
ical Manufacturers Association 

Amlci Curiae.
and

SOUTH CAROLINA RECYCLING AND 
DISPOSAL, INC.; Columbia Organic 
Chemical Company; Oscar Seidenberg; 
Harvey Hutchinson; Eaton Corpora­
tion; Rad Services, Inc.; Aquair Corpo­
ration; Defendants, 

v.
G.D. SF.'iRLE & COMPANY; Will 

Ross, Inc., Third Party 
Defendants.

UNITED STATES o f America; South 
Carolina Department o f Health and En­
vironmental Control, Plaintiffs-Appel- 
lees,

v.
Oscar SEIDENBERG; Harvey Hutchin­

son; Defendants-Appellants,
American Insurance Association; Chem­

ical Manufacturers Association. 
Amici Curiae, 

and
MONSANTO COMPANY; Allied Corpo­

ration; Aquair Corporation; E.M. In­
dustries, Inc.; South Carolina Recy­
cling and Disposal, Inc.; Columbia Or­
ganic Chemical Company; Eaton Cor­
poration; Rad Services, Inc., Defend­
ants,

v.
G.D. SEARLE & COMPANY; Witt 

Ross, Inc., Third Party 
Defendants.

t h e  c l e r k  t o  is s u e  t h e  m a n d a t e  f o r t h '*  ith-
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Federal and state governments 
brought action to recover response costs 
following release and threatened releases 
of hazardous material at waste storage fa- 
«5ty. The United States District Court for 

Diitrict of South Carolina, at Columbia,
E. Simons, Jr., Senior District 

653 F.Supp. 984, found defendants 
“ d severally liable as owners, oper- 

*■*» generators of hazardous waste, 
•defendants appealed. The Court of 

Sprouse, Circuit Judge, held that: 
who entered into lease with 

r j* * y * h ic h  stored hazardous waste on 
bable; (2) companies generating 
**ste at facility failed to estab- 

*= defenae to liability; (3) vol-
- ,™**rdQU8 waste could not be used 
^ —■“ effective contribution of each 

— fWentor harm at site; and (4)

remand was necessary to determine wheth­
er governments were entitled to prejudg­
ment interest on response costs.

Affirmed in part, vacated in part, and 
remanded.

Widener, Circuit Judge, concurred in 
part, dissented in part, and filed opinion.

1. Health and Environment <5=25.5(5.5)
Landowners, who entered into lease 

with company which stored hazardous 
waste on land, were liable under Compre­
hensive Environmental Response, Compen­
sation, and Liability Act for state and fed­
eral governments’ costs for partial removal 
of hazardous waste from lands, although 
landowners claimed they were innocent ab­
sentee landlords; statute imposes strict lia­
bility in that it extends liability to owners 
of waste facilities regardless of their de­
gree of participation subsequent to disposal 
of hazardous waste, landowners did not 
dispute their ownership of land, and land­
owners did not dispute that hazardous 
waste releases occurred on land during 
their period of ownership. Comprehensive 
Environmental Response, Compensation, 
and Liability Act of 1980, § 107(a), 42 U.S. 
C.A. § 9607(a).
2. Health and Environment <£=>25.5(5.5)

In arriving at equitable allocation of 
costs of cleanup, degree of involvement by 
parties in generation, transportation, treat­
ment, storage, or disposal of hazardous 
substances may be considered. Compre­
hensive Environmental Response, Compen­
sation, and Liability Act of 1980, §§ 107(a),
(a)(2), 113(f), (f)(1), 42 U.S.C.A. §§ 9607(a),
(a)(2), 9613(f), (f)(1).
3. Health and Environment <£=25.5(5.5)

Comprehensive Environmental Re­
sponse, Compensation, and Liability Act’s 
limited affirmative defense based on com­
plete absence of causation was not avail­
able to landowners, who entered into lease 
with company which stored hazardous 
waste on land and who were liable under 
Comprehensive Environmental Response, 
Compensation, and Liability Act for state 
and federal governments’ costs for partial 
removal of hazardous waste from land;



162 858 FEDERAL REPORTER, 2d SERIES

landownere could not establish absence of 
direct or indirect contractual relationship 
with waste storage company necessary to 
maintain affirmative defense, and land­
owners presented no evidence that they 
took precautionary action against foreseea­
ble conduct of company. Comprehensive 
Environmental Response, Compensation, 
and Liability Act of 1980, § 107(b)(3), 42 
U.S.C.A. § 9607(b)(3).
4. Health and Environment <8=25.5(5.5)

Showing of chemical similarity be­
tween hazardous substances released from 
waste storage facility and chemical waste 
of defendant, who generated and stored 
c. •'lical waste at facility, is sufficient to 
impose liability on defendant under Com­
prehensive Environmental Response, Com­
pensation, and Liability Act absent proof 
that defendant’s specific waste remained at 
facility at time of release; however, plain­
tiff must present evidence that defendant's 
waste was shipped to site and that hazard­
ous substances similar to those contained 
in defendant's waste remained present at 
time of release, and defendant may in turn 
present evidence of affirmative defense to 
liability. Comprehensive Environmental 
Response, Compensation, and Liability Act 
of 1980, § 107(a, b), (b)(l, 2), 42 U.S.C.A. 
§ 9607(a, b), (b)(l, 2).
5. Health and Environment «=25.5(5.5)

Defendants, who generated hazardous 
waste which was stored at waste storage 
facility and who were liable under Compre­
hensive Environmental Response, Compen­
sation, and Liability Act for state and fed­
eral governments’ costs for partial removal 
of hazardous waste, failed to establish ex­
istence of affirmative defense to liability 
that all of their waste had been removed 
from facility prior to cleanup; defendants 
offered only conclusory allegations princi­
pally based on information and belief that 
their waste, prior to cleanup, was trans­
ported from facility to other sites, and 
there was uncontrov .rted proof that con­
tainers bearing each of defendants’ mark­
ings remained present at site at time of 
cleanup. Comprehensive Environmental 
Response, Compensation, and Liability Act 
of 1980, § 107(a), 42 U.S.C.A. § 9607(a).

6. Health and Environment «=25.5(5.5)
Although Comprehensive Environmen­

tal Response, Compensation, and Liability 
Act does not mandate imposition of joint 
and several liability, it permits it in cases of 
indivisible harm. Comprehensive Environ­
mental Response, Compensation, and Lia­
bility Act of 1980, § 107(a), 42 U.S.C.A. 
§ 9607(a).
7. Torts <8=22

Under common-Iaw rules, when two or 
more persons act independently to cause 
single harm for which there is reasonable 
basis of apportionment according to contri­
bution of each, each is held liable only for 
portion of harm that he causes; howev er, 
when such persons cause single indivisible 
harm, they are held liable jointly and sever­
ally for entire harm.
8. Health and Environment <8=25.15(5.1)

Companies, which generated hazard­
ous waste stored at facility and which were 
liable under Comprehensive Environmental 
Response, Compensation, and Liability Act 
for state and federal governments’ costs 
for partial removal of hazardous waste 
from facility, had burden of establishing 
reasonable basis for apportioning liability 
among responsible parties, and to meet this 
burden defendants had to establish envi­
ronmental harm at facility was divisible 
among responsible parties. Comprehensive 
Environmental Response, Compensation, 
and Liability Act of 1980, § 107(a), 42 U.S. 
C.A. § 9607(a).
9. Health and Environment <8=25.15(5.1)

Volume of waste deposited at waste 
storage facility by companies, which gener­
ated waste and which were liable under 
Comprehensive Environmental Response, 
Compensation, and Liability Act for state 
and federal governments’ costs for partial 
removal of hazardous waste, could not be 
used to establish effective contribution of 
each waste generator to harm at waste 
facility, although evidence disclosing rela­
tive toxicity, migratory potentir1, and syn­
ergistic capacity of hazardous substances 
at site would be relevant to establishing 
divisibility of harm; waste generators
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presented no evidence showing relationship 
between waste volume, release o f hazard­
ous substances, and harm at waste facility. 
Comprehensive Environmental Response, 

y Compensation, and Liability Act of 1980, 
§ 107(a), 42 U.S.C.A. § 9607(a).
10. Health and Environment ®=>25.5(5.5) 

Volumetric contributions of hazardous
waste by generators of waste provide rea­
sonable basis for apportioning liability un­
der Comprehensive Environmental Re­
sponse, Compensation, and Liability Act 
only if it can reasonably be assumed or it 
has been demonstrated, that independent 
factors had no substantial effect or harm 
to environment. Comprehensive Environ­
mental Response, Compensation, and Lia­
bility Act of 1980, g 107(a), 42 U.S.C.A. 
§ 9607(a).
11. Constitutional Law <3=>253(4)

Health and Environment ®=21 
Even if Comprehensive Environmental

Response, Compensation, and Liability Act 
were considered retroactive, it would satis­
fy requirements of due process because its 
liability scheme is rationally related to valid 
legislative purpose. Comprehensive Envi­
ronmental Response, Compensation, and Li­
ability Act of 1980, § 107(a), 42 U.S.C.A.
§ 9607(a); U.S.C.A. ConstAmend. 5.
12. Constitutional Law «:=82.5, 197 

Health and Environment <3=>21 
Comprehensive Environmental Re­

sponse, Compensation, and Liability Act's 
imposition of strict, joint and several liabili­
ty for cleanup costs at hazardous waste 
storage facility does not convert Act into 
bill of attainder or ex post facto law; Act 
does not exact punishment but creates re­
imbursement obligation on any person judi­
cially determined responsible for costs of 
remedying hazardous conditions at waste 
disposal facility, and restitution of cleanup 
costs does not operate as criminal penalty 
or punitive deterrent Comprehensive En­
vironmental Response, Compensation, and 
Liability Act of 1980, § 107(a), 42 U.S.C.A.
§ 9607(a); U.S.C.A. Const. A rt 1, §§ 9, cl.
3. 10, cl. 1.

160 (4th Ctr. 1988)
13. Federal Courts «^930

Remand was necessary in action under 
Comprehensive Environmental Response, 
Compensai'on, and Liability Act to deter­
mine whether Government was entitled to 
prejudgment interest on its response costs 
incurred in cleaning up hazardous waste 
site and whether defendants, who generat­
ed hazardous waste, had convincing argu­
ment not to impose interest. Comprehen­
sive Environmental Response, Compensa­
tion. and Liability Act of 1980, § 107(a), 42 
U.S.C.A. § 9607(a).

George Clemon Freeman, Jr. (William F. 
Kennedy, Alfred R. Light, Thomas E. 
Knauer, Hunton & Williams, Richmond, 
Va., on brief), Isadore S. Bernstein (Ham­
mer & Bernstein, Columbia, S.C. on brief), 
for defendants-appeliants.

David Carlisle Shilton, Dept, of Justice 
(F. Henry Habicht, II, Asst. Atty. Gen., 
Myles £. Flint, Deputy Asst. Atty. Gen., 
Washington, D.C., Vinton D. Lide, U.S. 
Atty., Mary G. Slocum, Asst. U.S. Atty., 
Columbia, S.C., Jacques B. Gelin, Dept, of 
Justice, Washington, D.C., Walton J. 
McLeod, III, Gen. Counsel, Walterboro, 
S.C., William T. Lavender, Jr., Dennis N. 
Cannon, Jr., Staff Counsel, South Carolina 
Dept, of Health & Environmental Control, 
Columbia, S.C., Charles De Saillan, Dov 
Weitman, E.P.A., Washington, D.C., on 
brief), for plaintiffs-appellees.

(Edward W. Warren, David G. Norrell, 
Amy R. Sabrin, Kirkland & Ellis, David F. 
Zoll, Washington, D.C., Barbara A. Hindin, 
Los Angeles, Cal., on brief), for amicus 
curiae Chemical Mfrs. Ass’n.

(Thomas W. Brunner, Laura A. Foggan, 
Piper & Marbury, Washington, D.C., on 
brief) for amicus curiae American Ins. 
Ass’n.

Before WIDENER, SPROUSE and 
ERVIN, Circuit Judges.

SPROUSE, Circuit Judge:
Oscar Seidenberg and Harvey Hutchin­

son (the site-owners) and A’ lied Corpora­
tion, Monsanto Company, and EM Indus-
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pended completing the surface cleanup ut 
B luff Road.

In response, the site-owners contended 
that tney were innocent absentee landlords 
unaware of and unconnected to the waste 
disposal activities that took place on their 
land. They maintained that their lease 
with COCC did not allow COCC (or SCRDI) 
to store chemical waste on the premises, 
but they admitted that they became aware 
of waste storage in 1977 and accepted lease 
payments until 1980.

The generator defendants likewise de­
nied liability for the governments’ response 
costs.6 Among other defenses, they 
claimed that none of their specific waste 
materials contributed to the hazardous con­
ditions at B luff Road, and that retroactive 
imposition of CERCLA liability on them 
was unconstitutional. They also asserted 
that they could establish an affirmative 
defense to CERCLA liability under section 
107(b)(3), 42 U.S.C. § 9607(b)(3), by show­
ing that the harm at the site was caused 
solely through the conduct of unrelated 
third parties. All parties thereafter moved 
for summary judgment.

After an evidentiary hearing, the district 
court granted the governments' summary 
judgment motion on CERCLA liability. 
The court found that all of the defendants 
were responsible parties under section 
107(a), and that none of them had present­
ed sufficient evidence to support an affirm­
ative defense under section 107(b).7 The 
court further concluded that the environ­
mental harm at B lu ff Road was "indivis­
ible,”  and it held all o f the defendants 
jointly and severally liable for the govern­
ments’ response costs. United States v. 
South Carolina Recycling & Disposal, 
Inc., 653 F.Supp. 984 (D.S.C.1984)
(SCRDI).
6 . Section 101(25) of CERCLA provides th a t" 're­

spond' or ’response’ means remnve, removal, 
remedy, and remedial action, all such terms
(including the terms 'removal' and 'remedial 
action') include enforcement activities related 
thereto." 42 U.S.C.A. § 960i(25) (West Supp, 
1987). The terms "remove" and "removal," and
"remedy" and 'remedial action” are in turn de­
fined at sections 101(23) and 101(24), 42 U.S.C.
A. §§ 9601(23), (24) (West Supp.1987).

As to the site-owners’ liability, the court 
found it sufficient that they owned the 
B luff Road site at the time hazardous sub­
stances were deposited there. Id. at 993 
(interpreting 42 U.S.C.A. § 9607(a)(2) (West 
Supp.1987)). It rejected their contentions 
that Congress did not intend to subject 
"innocent" landowners to CERCLA liabili­
ty. The court similarly found summary 
judgment appropriate against the genera­
tor defendants because it was undisputed 
that (I) they shipped hazardous substances 
to the Bluff Road facility; (2) hazardous 
substances “ like”  those present in the gen­
erator defendant*’ ’ waste were found at the 
facility; and (3) there had been a release of 
hazardous substances at the site. SCRDI, 
653 F.Supp. at 991-93 (interpreting 42 U.S.
C.A. § 9607(a)(3) (West Supp.1987)). In 
this context, the court rejected the genera­
tor defendants' arguments that the govern­
ments had to prove that their specific 
waste contributed to the harm at tho site, 
and it found their constitutional conten­
tions to be "without force." SCRDI, 653 
F.Supp. at 992-93, 995-98. Finally, since 
none of the defendants challenged the 
governments’ itemized accounting o f re­
sponse costs, the court ordered them to pay 
the full $1,813,624 that had be<*n requested. 
Id. at 1009, 1014. It refused, however, to 
add prejudgment interest to the amount 
owed. Id. at 1009. This appeal followed.

II.
The site-owners and the generator de­

fendants first contest the imposition of 
CERCLA liability vel non, and they chal­
lenge the propriety o f summary judgment 
in light of the evidence presented to the 
trial court. The site-owners also reassert 
the “ innocent landowner" defense that the 
district court rejected, and claim that the 
court erroneously precluded them from
7. In its initial sum mary judgment order, the 

court refused to hold COCC liable for response 
costs. After subsequent proceedings, however, 
the court found that COCC was engaged in a 
joint venture witn SCRDI and therefore shared 
its liability for the governments’ costs. COCC 
has not appealec from that ruling.
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presenting evidence of a valid affirmative 
defense under section 107(b)(3), 42 U.S.C. 
§ 9607(b)(3). The generutor defendants 
likewise repeat their arguments based on 
the governments' failure to establish a nex­
us between their specific waste and the 
harm at the site. They also claim that the 
trial court ignored material factual issues 
relevant to affirmative defenses to liability. 
V'e address these contentions sequentially, 
hut pause briefly to review the structure of 
CERCLA’s liability scheme.

In CERCLA, Congress established "an 
array of mechanisms to combat the increas­
ingly serious problem of hazardous sub­
stance releases." Dedham Water Co. v. 
Cumberland Farms Dairy, Inc., 806 F.2d 
1074, 1078 (1st Cir.1986).8 Section 107(a) of 
the statute sets forth the principal mecha­
nism for recovery of costs expended in the 
cleanup of waste disposal facilities. At the 
time the district court entered judgment,9 
section 107(a) provided in pertinent part:

(a) Covered persons; scope 
Notwithstanding any other provision 

or rule of law, and subject only to the 
defenses set forth in subsection (b) of 
this section—

(2) any person who at the time o f dis­
posal of any hazardous substance owned

8. As one district court has stated, the statute 
provides the federal government with "the tools 
necessary for a prompt and effective response to 
problems of national magnitude resulting from 
hazardous waste disposal," and it evinces con­
gressional intent "that those responsible for 
problems caused by the disposal of chemical 
poisons bear the costs and responsibility for 
remedying the harmful conditions they cre­
ated." United States v. Reilly Tar it Chemical 
Corp., 546 F.Supp. 1100, 1112 (D.Minn.1982).

9- Congress amended section 107(a) in 1986, 
Pub.L. No. 99-499, 100 Stat. 1628-30, 1692, 
1693, 1705-06 (1986), but the changes are not 
material to the issues presented in this part of 
the appeal.

10, Many courts have provided succinct analyses
°f CERCLA's legislative history, see generally
Dedham Water Co. Cumberland Farms Dairy, 
Inc., 805 F.2d 1074, 1080-82 (1st Cir.1986); New 
York v. Shore Realty Corp., 759 F.2d 1032, 1039- 
42 (2d Cir. 1985); United States Shell Oil Co., 
605 F.Supp. 1064, 1068-79 (D.Colo.1985), which 
w e  instructive but need not be repeated here 
because of the clarity of the liability provisions

or operated any facility at which such 
hazardous substances were disposed of, 
[and]

(3) any person who by contract, agree­
ment, or otherwise arranged for disposal 
or treatment, or arranged with a trans­
porter for transport for disposul or treat­
ment, of hazardous substances owned or 
possessed by such person, by any other 
party or entity, at any facility owned or 
operated by another party or entity and 
containing such hazardous substances, 
und

(4) . . .  from which there is a release, 
or a threatened release which causes the 
incurrence of response costs, of a hazard­
ous substr.nee, shall be liable for—

(A) all costs of removal or remedial 
action incurred by the United States 
Government or a State not inconsistent 
with the national contingency plan.

42 U.S.C.A. § 9607(a) (West Supp.1987).
In our view, the plain language of sec­

tion 107(a) cleariy defines the scope of in­
tended liability under the statute and the 
elements of proof necessary to establish 
it.10 We agree with the overwhelming 
body of precedent that has interpreted sec­
tion 107(a) as establishing a strict liability 
scheme." Further, in light of the evidence
at issue. See Blum v. Stenson, 465 U.S. 886, 896, 
104 S.Ct. 1541, 1548, 79 L.Ed.2d 891 (1984) 
("Where ... resolution of a question of federal 
law turns on a statute and the intention of 
Congress, we look first to the statutory language 
and then to the legislative history if the statu­
tory language is unclear.").

11. See, e.g., Levin Metals Corp. v. Parr-Rich- 
mond Terminal Co., 799 F.2d 1312, 1316 (9th 
Cir.1986); New York v. Shore Realty Corp., 759 
F.2d 1032, 1042 (2d Cir.1985); Violet v. Picillo, 
648 F.Supp. 1283, 1290 (D.R.I.1986) (and cases 
cited therein); see also United States v. North­
eastern Pharmaceutical it Chemical Co., 810 
F.2d 726, 732 n. 3 (8th Cir.1986), cert, denied,
—  U.S. --- , 108 S.Ct. 146, 98 L.Ed.2d 102
(1987) (dictum).

In addition to the unanimous judicial view­
point that Congress intended CER CL A liability 
to be strict, we observe that C ERCLA section 
101(32), 42 U.S.CA § 9601(32) (West Supp. 
1987), provides that Ihe standard of liability 
applicable to CERCLA actions shall be that 
which governs actions under section 311 of the 
Clean Water Act, 33 U.S.C. § 1321. In Stenart
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presented here, we are persuudud that the 
district court correctly held that the 
governments satisfied all the elements of 
section 107(a) liability sh to both the site- 
owners and the generator defendants.

A. Site-Owners' Liability

[1 ,2 ] In light of the strict liability Im­
posed by section 107(a), we cannot agree 
with the site-owners contention that they 
are not within the class of owners Con­
gress intended to hold liable. The tradi­
tional elements of tort culpability on which 
the site-owners rely simply are absent from 
the statute. The plain language of section 
107(a)(2) extends liability to owners of 
waste facilities regardless of their degree 
of participation in the subsequent disposal 
o f hazardous waste.

Under section 107(a)(2), any person who 
owned a facility at a time when hazardous 
substances were deposited there may be 
held liable for all costs cf removal or reme­
dial action if a release or threatened re­
lease 12 of a hazardous substance occurs. 
The site-owners do not dispute their owner­
ship of the Bluff Road facility, or the fact

Transportation Co. v. Allied Towing Corp., 596 
F.2d 609, 613 (4th Cir.1979), we held that the 
standard of liability under section 311 is strict 
liability.

12. The statute defines "release" to include "any 
spilling, leaking, pumping, pouring, emitting, 
emptying, discharging, injecting, escaping, 
leaching, dumping, or disposing into the envi­
ronment (including the abandonment or dis­
carding of ba-rels, containers, and other closed 
receptacles containing any hazardous substance 
or pollutant or contaminant)." 42 U.S.CA. 
§ 9601(22) (West Supp.1987).

13. The site-owners' relative degree of fault 
would, of course, be relevant in any subsequent 
action for contribution brought pursuant to 42 
U.S.C.A. § 9613(f) (West Supp.1987). Congress, 
in the Superfund Amendments and Reauthoriza- 
tion Act of 1986, Pub.L. 99-499, § 113, 100 Stat. 
1613, 1647 (1986) [hereafter SARA], established 
a right of contribution in favor of defendants 
sued under C E R C L A  section 107ta). Section 
113(f)(1) provides:

Any person may seek contribution from any 
other person who is liable or potentially liable 
under section 9607(a) of this title, during or 
following any civil action under section 9606 
of this title or under section 9607(a) of this 
title. Such claims shall be brought in accord-

that releases occurred there during their 
period of ownership. Under these circum­
stances, all the prerequisites to section 
107(a) liability have been satisfied.11 See 
Shore Realty, 759 F.2d at 10 i3—14 (siie- 
owner held liable under CERCLA section 
107(a)(1) even though he did not contribute 
to the presence or cause the release of 
hazardous substances at the facility).14

[3] The site-owners nonetheless contend 
that the district court’s grant of summary 
judgment improperly denied them the op­
portunity to present an affirmative defense 
under section 107(b)(8i. Section 107(b)(3) 
sets forth a limited affirmative defense 
based on the complete absence of causa­
tion. See Shore Realty, 759 F.2d at 1044. 
It requires proof that the release or threat­
ened release of hazardous substances and 
resulting damages were caused solely by 
"a third party other than . . .  one whose act 
or omission occurs in connection with a 
contractual relationship, existing directly
or indirectly, with the defendant ”  42
U.S.C. § 9607(b)(3). A second element of 
the defense requires proof that the defend­
ant “ took precautions against foreseeable

ance with this section and the Federal Rules 
of Civil Procedure, and shall be governed by 
Federal law. In resolving contribution 
claims, the court may allocate response costs 
among liable parties using such equitable 
factors as the court determines are appropri­
ate. Nothing in this subsection shall diminish 
the right of any person to bring an action for 
contribution in the absence of a civil action 
under section 9606 or section 9607 of this 
title.

42 U.S.C.A. § 9613(0 (West Supp.1987). The 
legislative history of this amendment suggests 
that in arriving at an equitable allocation of 
costs, a court may consider, among other things, 
the degree of involvement by parties in the 
generation, transportation, treatment, storage, 
or disposal of hazardous substances. H.R.Rep. 
No. 253(IH), 99th Cong., 1st Sess. 19 (1985). 
reprinted in 1986 U.S.Code Cong. Si Admin. 
News 2835, 3038, 3042.

14. Congress, in section 101(35) of SARA, ac­
knowledged that landowners may affirmatively 
avoid liability if they can prove they did not 
know and had no reason to know that hazard­
ous substances were disposed of on their land at 
the time they acquired title or possession. 42 
U.S.CA. § 9601(35) (West Supp.1987). This ex­
plicitly drafted exception further signals Con­
gress' intent to impose liability on landowners 
who cannot satisfy its express requirements.


