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IN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 68 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to liability for the release or

threatened release of a hazardous substance? recovery
of state costs fcr an oil or hazardous substance
release? liability of response actioncontractors?
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 40.17.110(b) 1is amended by adding a new paragraph to
read:
(60) a certificate relating to a lien under AS 46.08.075.
* Sec. 2. AS 46.03.822 is repealed and reenacted to read:

Sec. 46.03.822. STRICT LIABILITY FOR THE RELEASE OF HAZtRDOUS
SUBSTANCES. () Notwithstanding any other provision or rule of law
and subject only to the defenses set out in (b) of this section and
the exception set out in (i) of this section, the following persons
are strictly liable, jointly and severally, for damages to persons or
property, whether public or private, 1including damage to the natural
resources of the state or a municipality, and for the costs of re—
sponse, containment, removal, or remedial action incurred by the state
or a municipality, resulting from an unpermitted release of a hazard-—
ous substance or, with respect to response costs, the substantial

threat of an unpermitted release of a hazardous substance:

(€)) the owner of, and the person having contrc

Sj hazardous substance at the time of the release or threatened release?
) the owner and t"he operator of a vessel or facility,
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from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(3) any person who at the time of disposal of any hazardous
substance owned or operated any facility or vessel at which the haz-—
ardous substances were disposed of, from which there is a release, or
a threatened release that causes the incurrence of response costs, of
a hazardous substance;

4) any person who by contract, agreement, or otherwise
arranged for disposal or treatment, or arranged with a transporter for
transport for disposal or treatment, of hazardous substances owned or
possessed by the person, other than domestic sewage, or by any other
party or entity, at any facility or vessel owned or operated by
another party or entity and containing hazardous substances, from
which there 1is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous sub—
stances, other than refined oil, for transport to disposal or treat—
ment facilities, vessels or sites selected by the person, from which
there iIs a release, or a threatened release that causes the 1incurrence

of response costs, of a hazardous substance.

(b) In an action to recover damages or costs, a person otherwi

liable under this section is relieved from liability under this sec—

tion if the person proves

D) that the release or threatened release of the ha

substance to which the damages relate occurred solely as a result of
(A) an act of war;
(B) except as provided wunder AS 46.03.823(c), an
intentional or negligent act or omission of a third party, other

than a party or 1its agents in privity of contract with, or

SCS CSHB 68 (Jud) -2-
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employed by, the person, and that the person
©O) exercised due care with respect to
ardous substance; and
(in) took reasonable precautions against
or omission of the third party and against the consequences
of the act or omission; or
(C) an act of God; and
2 in relation to (1) (B) or (C) of this subsectic
the person, within a reasonable period of time after the act occurred,
A discovered the release or threatened release of
the hazardous substance; and
® began operations to contain and clean up the
hazardous substance.
©) For purposes of (b)(1)(B) of this section, a third party
an agent of a third party 1is 1in privity of contract with the person
who 1is otherwise liable, if the third party or 1its agent and the
person are parties to a land contract, deed, or other instrument
transferring title or possession of the real property on which the
facility in question is located, unless that property was acquired by
the person after the disposal or placement of the hazardous substance
on, in, or at the facility, and the person establishes that the person
has satisfied the requirements of (b)(1)(B) of this section and estab-—
lishes that
(1) at the time the person acquired the facility the person
did not know and had no reason to know that a hazardous substance that
is the subject of the release or threatened release was disposed of
on, in, or at the facility;
(2) the person is a governmental entity that acquired the
facility by escheat, or through another involuntary transfer or

-3- SCS CSHB 68 (Jud)
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acquisition, or through the exercise of eminent domain authority by
purchase or condemnation;

(3) the person is a corporation organized under 43 U.S.C.
1601 - 1628 (Alaska Native Claims Settlement Act) that acquired the
facility under those sections;

4) the person acquired the facility by inheritance or
bequest; or

(5) the person is a state governmental entity and the state
acquired the facility under Public Law 85 - 508 (Alaska Statehood
Act) .

(d) To establish that a person had no reason to know that the
hazardous substance was disposed of on, 1in, or at the facility, as
provided in (c)() of this section, the person must have undertaken,
at the time of acquisition, all reasonable inquiries into the previous
ownership and uses of the property consistent with good commercial or
customary practice in an effort to minimize liability. For purposes
of this subsection a court shall take into account all relevant facts,
including

Y) any specialized knowledge or experience the person has;

) the relationship of the purchase price to the value of
the property if it were uncontaminated;

(3 commonly known or reasonably ascertainable information
about the property;

(4) the obviousness of the presence or likely presence of
contamination at the property; and

) the ability to detect contamination by appropriate
inspection.

(e) This section does not diminish the liability of a person who
previously owned or operated a facility or vessel and who would

SCS CSHB 68 (Jud) -4-
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otherwise be liable. IT the person obtained actual knowledge of the
release or threatened release of a hazardous substance at the facility
or vessel and subsequently transferred ownership to another without
disclosing that knowledge, the person is liable under (a)(@) of this
section, and a defense under (b)(1)(B) of this section is not avail-—
able to the person.

@) This section doesnot diminish the liability of a person
who, by an act or omission, caused or contributed to the release or
threatened release of a hazardous substance that is the subject of the
action relating to the facility or vessel.

(@ An indemnification, hold harmless, or similar agreement, or
conveyance of any nature is not effective to transfer liability under
this section from the owner or operator of a facility or vessel or
from a person who might be liable for a release or substantial threat
of a release under this section. This subsection does not bar an
agreement to insure, hold harmless, or indemnify a party to the agree—
ment for liability under this section. This subsection does not bar a
cause of action that an owner, operator, or other person subject to
liability under this section, or a guarantor, hasor would have, by
reason of subrogation or otherwise against another person.

(hThe state or a municipality is not liable under this section
for costs or damages as a result of actions taken 1in response to an
emergency created by a release or threatened release of a hazardous
substance generated by or from a facility or vessel owned by another
person unless the actions taken by the state or municipality consti—
tute gross negligence or intentional misconduct.

O) Inan action to recover damages and costs, a person other—
wise jointly and severally liable under this section is relieved of
joint liability and is |liable severally for damages and costs

-5- SCS CSHB 68 (Jud)
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attributable to that person if the person proves that

(1) the harm caused by the release or threatened release 1is
divisible; and

(2) there 1is a reasonable basis for apportionment of costs
and damages to that person.

() A person may seek contribution from any other person who 1is
liable under (@) of this section during or after a civil action under
(@ of this section. Actions under this subsection shall be brought
under the Alaska Rules of Civil Procedure and are governed by state
law. In resolving claims for contribution under this section, the
court may allocate damages and costs among liable parties using equi—
table factors determined to be appropriate by the court. This subsec—
tion does not diminish the right of a person to bring an action for
contribution in the absence of a civil action under (a) of this sec—
tion.

Sec. 3. AS 46.03 1is amended by adding a new section to read:

Sec. 46.03.823. HAZARDOUS SUBSTANCE RESPONSE ACTION CONTRACTORS,
(A A person who is a response action contractor with respect to a
release or threatened release of a hazardous substance 1is not c:Villy
liable for injuries, costs, damages, expenses, or other liability that
results from the release or threatened release unless the release or
threatened release 1is caused by an act or omission of the response
action contractor that 1is negligent or grossly negligent or consti—
tutes intentional misconduct. To show negligence by a response action
contractor, a claimant must show that the acts or omissions of the
contractor under the response action contract were not in accordance
with generally accepted professional standards and practices at the
tiaie the response action services were performed.

(b) The liability limitation under (@) of this section

SCS CSHB 68 (Jud) -6-
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apply to a response actigp;p?ntractor who would otherwise be strictly
" A r AV c,./
liable underjany other provision of state or federal law.{

(c) The defense provided in AS 46.03.822(b)(1)(B) 1is not avail—
able to a potentially liable person with respect to costs or damages
caused by an act or omission of a response action contractor.

(d Except as provided in (¢) of this section, this section does
not affect the liability under this chapter or under any other state
law of aperson other than a response action contractor.

(e) This section does not affect the liability of aresponse
action contractor that may arise from the response action contractor"s
failure to comply with the terras or conditions of a response action
contract or a remedial action plan if one has been approved by the
department.

) This section does not affect the liability of an employer
who is a response action contractor with respect to an employee of the
employer under any provision of law, 1including a law related to work—
ers ~compensation.

()] In this section,

(€)) "response action” means an action taken in connection
with the mitigation or cleanup of a hazardous substance release or
threatenedrelease, 1including investigation, evaluation, plan develop—
ment, mapping and surveying, engineering, design and construction,
removal, and equipment provision;

2 "response action contract”™ means a written contract or
agreement to provide vresponse action with respect to a release or
threatened release of a hazardous substance, entered into by a person
with

(A) the department; or
(B) another person who has entered into an agreement

-7- SCS CSHB 68 (Jud)
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with the department that provides for response action subject to
the department®s oversight and control?

(3) "response action contractor”™ *eans

)) a person who enters 1into a response action con—
tract with respect to a release or threatened release of a haz-—
ardous substance and who 1is carrying out the contract? and

(B) a person who 1is retained or hired by and 1is under
the control of a person described in (A) of this paragraph to
provide services related to the response action contract.

* Sec. 4. AS 46.03.826(3) i1s amended to read:

3) "having control over a hazardous substance™ means
producing, handling, storing, transporting, or refining a hazardous
substance for <commercial purposes immediately before entry of the
hazardous substance 1into the atmosphere or 1iIn or upon the water,
surface or subsurface land of the state, and specifically includes
bailees and carriers of a hazardous substance?

* Sec. 5. AS 46.03.826(4) 1is amended to read:

(4) "hazardous substance"™ means

(A) an element or compound which, when it enters into
the atmosphere or in or upon the water or surface or subsurface
land of the state, presents an imminent and substantial danger to
the public health or welfare, 1including but not limited to fish,
animals, vegetation, or any part of the natural habitat in which
they are found? [OR]

B oil? or

fC) a substance defined as a hazardous substance under
42 u.s.c. ssollley

* Sec. 6. AS 46.03.826 1is amended by adding new paragraphs to read:
8 "facility"”

SCS CSHB 68 (Jud) -8-
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(A) includes a

(1) building, structure, installation, eq
well, pit, pond, lagoon, impoundment, ditch, landfill,
storage container, motor vehicle, rolling stock, aircraft,
or pipe or pipeline, including a pipe into a sewer or
publicly-owned treatment works;

(11) site or area at which a hazardous sut
has been deposited, stored, disposed of, placed, or other-
wise located;

(B) does not include any consumer product in consumer

(9) "natural resources" means land, fish, wildlife,

water, ground water, drinking water supplies, and other such
resources belonging to, managed by, held in trust by, appertaining to,
or otherwise controlled by the state or a municipality;

(10)  "owner" and "operator"

(A)  mean
(1) in the case of a vessel, any person
operating, or chartering by demise, a vessel;
(1) in the case of facility, any person owr

operating the facility;

(111) in the case of an abandoned facility
vessel, any person who owned, operated, or otherwise con-
trolled activities at the facility or vessel immediately
before the abandonment; and

(iv) in the case of a facility or vessel, ti
control of which was conveyed due to bankruptcy, foreclo-
sure, tax delinquency, abandonment, or similar means to a
unit of the state or a political subdivision of the state,

-9- SCS CSHB 68(Jud)
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any person who owned, operated, or otherwise controlled the
facility or vessel immediately beforehand;

(B) do not include a person who, without partic

in the management of a vessel or facility, holds indicia of
ownership primarily to protect that person's security interest in
the vessel or facility;

(11)  “"release" means any spilling, leaking, pumping, pour-
ing, emitting, emptying, discharging, injecting, escaping, leaching,
dumping, or disposing into the environment, including the abandonment
or discarding of barrels, containers, and other closed receptacles
containing any hazardous substance, but excluding

(A) any release that results inexposure to persons
solelywithin a workplace, with respect toa claim that those
persons may assert against the persons' employer; and

(B) emissions from the engine exhaust of a motor
vehicle, rolling stock, aircraft, or vessel;

(12)  “"transport" means the movement of ahazardous substance
by any mode, incl ding pipeline; in the case of ahazardous substance
that has been accepted for transportation by a common or contract
carrier, "transport" includes any stoppage in transit that is tempo-
rary, incidental to the transportation movement, and at the ordinary
operating convenience of a common or contract carrier, and any stop-
page of this type shall be considered as a continuity of movement and
not as the storage of a hazardous substance;

(13) “"vessel" means every description of watercraft or other
artificial contrivance that is used, or is capable of being used, as a
means of transportation on water, or that carries hazardous substances
for the purpose of incineration of the hazardous substances.

* Sec. 7. AS 46.08 is amended by adding a new section to read:
SCS CSHB 68(Jud) -10-
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Sec. 46.08.075. LIENS AGAINST PROPERTY AS SECURITY FOR STATE
EXPENDITURES. (a) The state has a lien for expenditures by the state
from the oil and hazardous substance release response fund or from any
other state fund, for the costs of response, containment, removal, or
remedial action resulting from an oil or hazardous substance spill,
or, with respect to response costs, the substantial threat of a
release of oil or a hazardous substance against all property owned by
a person who is determined by the commissioner to be liable for the
expenditures under this chapter, AS 46.03, AS 46.04, 42 U.S.C. 9607,
or other state or federal law. The lien includes interest, at the
maximum rate allowable under AS 45.45.010(a), from the date of the
expenditures. The state may file an action in a court of competent
jurisdiction in order to foreclose on the lien.

(b) A lien established under this section against real property
is not effective until

(1) a certificate of lien is recorded in the district
recorder's office for the district in which the property is located,
describing the property and stating the amount of the lien, the name
of the owner as grantor, and, if known, thf name of the person causing
the oil or hazardous substance release? and

(2) the commissioner sends a copy of the certificate of
lien by certified mail return receipt requested, or actually delivers
a copy of the certificate of lien, to the persons described in (1) of
this subsection and to all other persons of record holding an interest
in the property.

(c) When any amount with respect to which a lien has been re-
corded under this section has been paid or reduced, the commissioner
shall, upon request of the property owner, issue a certificate dis-
charging or partially releasing the lien. That certificate may be

-11- SCS CSHB 68(Jud)
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recorded in the office in which the certificate of lien was recorded.

(d)  The commissioner may, in the commissioner's discretion,
reduce, discharge or psrtially release a lien under this section if a
bond, or other security, in a form and an amount satisfactory to the
commissioner is posted. The bond or other security must include an
amount sufficient to cover the ccst of execution, collection, or
foreclosure, including attorney fees. A reduction, discharge, or
partial release may not be granted under this subsection if it would
be contrary to the public interest. When a lien is reduced, dis-
charged, or partially released under this subsection, the commissioner
shall, at the request of the property owner, issue a certificate to
that effect.

() A person with an ownership interest in property against
which a lien is recorded may bring an action in a court of competent
jurisdiction to require that the lien be released. The lien may be
released to the .extent of that person's ownership interest if the
court finds that the person is not liable for the expenses incurred by
the state in connection with the costs of response, containment,
removal, or remedial action resulting from the oil or hazardous sub-
stance release or threat of release of oil or a hazardous substance.

* Sec. 8. AS 46.03.822, as amended by sec. 2 of this Act, applies to
liability for releases and substantial threats of releases that occurred
before the effective date of this Act, and therefore, AS 46.03.822, as
amended by sec. 2 of this Act, is retroactive in its effect. However,
AS 46.03.822, as amended by sec. 2 of this Act, does not apply to an action
in which final judgment no longer subject to appeal has been entered before
the effective date of this Act.

* Sec. 9. This Act takes effect immediately under AS 01.10.070(c).

SCS CSHB 68 (Jud) _12-



11. Unalakleet Spill 665-89-0012 Recent oil spill. State and
Native corporation hope to
negotiate in clean-up effort

NON-OIL HAZARDOUS SUBSTANCES

a, 665-89-0068 Mul*Vple spills on leased
e tracts adjacent to NANA
Reservoir at Deadhorse,

h
2, Deadhorse Hotel Pad 665-89-0058 Contamination of ?ravel pad
and adjacent tundra,

3. Alaska Gold/ 665-87-0002 Negotiated containment and
Steadman Field clean-up of mercury and _.
arsenic contamination. First
stage of clean-up is complete.

4. Nome Barrel Dump 665-88-0024 Clean-up upderway of site with
NUMErous abﬁndongd barrels
coptaining hazardous
substances.

5. Halliburton 665-88-0037 Hazardous substance
Services contamination at Deadhorse
site operated by oil field
Service compang. Clean-up is
In sampling and analysis
stage.

t 54 665-87-0204 Hazardous substance discharges

d) on abandoned Deadhorse Tract.
DEC and_oil companies are
attempting to resolve
outstanding clean-up issues.

Fo
DN
Tr

7. Tri-Co.i Mining 665-89-0117 Suspected cyanide d|schar%e
from Ester Dome heaE leac
mining ogerailon. Enforcement
Is at preliminary site
assessment stage’

Citigold Mining 665-89-0088 Leaklnq inner_liner ipdicates
possible cyanide discharge
from Ester Dome heap leach
mining operation.

The above cases have been referred by the Depajtment of Environ-
mental Conservation to_ the Attorneé General's Office for assistance in
enforcement actions. The Attorney General's Office is also assisting the
Department of Natural Resources “on several other Deadhorse lease ‘tract
Problems |nvoIV|n? oil and hazardous substance contamipation. _In addition
o the Forward AYaska tract, there are problems with the Childs Tract
(Tract 54, work management #665-89-0021) ‘and the Newco Tract (Tract 57,
work management #665-89-0104).

oo



OIL SPILL/DISCHARGE MATTERS - A”Aoe.Aee"

State v. Block: Actlon |n federal district ¢
Forest Service seek |n[q cleanup_of an _oil s
cannery site on Evans Tsland in Chenega Bay.

State v. 1€S0r0_ Alaska Petroleum, et al.. Action in state
superjor court For cleanup, penalties and damages from under-
ground oil spill at gasoline station in Peters Créek.

State v, Breeden: Action in super|or court for damages (w ||| be
followed By action for cleanup and enaUesQ/ for gasoline
contam|nat|on of water well at Independence Mine Visitor's Center
at Hatcher Pars.

ourt agai
pill  fro

State Vv, o yagi Mara: [nve st at |on procee d|ng and Complalnt to
be f|| d for carn a? s and [r) nalties for marine spi II from ‘grounded
vessel at Lost Hafbor near Dutch Har or.

State v. M/T Thompson Pass: Investigation proceeding and Com-
Plalnt to be filed for damages and pénalties for oil “spill from
anker while loading at Trans-Alaska Pipeline System (TAPS)
terminal in Valdez.

State v. Chil Bo San Inveshqatlon proceeding and Complaint for
damag?s arid genatles to be f for marine Spill from grounded
vessel near Spray Cape, Unalaska Island.

AMQCO  (Nikiski); Disposal of petroleum waste products and
drilling muds to unlined pits. Compliance Order being negotiated
for cleanup and groundwater assessment.

Texaco Station (Anchor Point). EXxtensive %roundwater contam
tion has forced some residerts to seek alternate w”ter sup
Contamination resulted from Ieak|n? fuel delivery system; a
Possmle surface spill. Cost of cleanup may exceed $500000
nvestigation proceeding.

oastal Drilling (‘Soldotna), Unpermitted dumping sice for drill
d, solvents", oils, equipment, etc. Investigation proceeding.

idgeway Service Station (Kenai). Leaking fuel delivery system
Iﬁute groundwater, wells, in _residential subdijvision. ~ Several
3|de|nts put in new wells. Compliance Order being negotiated
r ceanup.

Illed

T efiner Nikiski): |
esoro ry 6 1kiski) bdtet

: Tesoro estimates they have sp
arid/or Ieaked 400,000 to™ 750 al [

es0
750,000 gallons of petroleum p
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Tesorq Refinery L Hazardous Waste , (Nikiski). Hazardous waste
deposited fri unlined pits at refinery in "1970's and possibly
early 1980's.  Waste has leached into” the groundwater. Tesoro
has “applied to EPA for permit to leave the Wwaste 1n the ground.
Iesoro required to do groundwater monitoring, possibly groundwa-

er remediation.

Union Chemical Fertilizer Prant; So0il and perhaps groundwater at
plant contaminated with ammonia. UOC L has agreed to determine
extent of contamination,

Norgetown Dry Cleaners (Anchorage). Substantial solvent dis-
charge into sewer line resulting 1n major groundwater contamina-

tion. Investigation proceeding "and Complaint to be filed.

McGahan. Subdiviaion (Kenai): Tetrachloroeth(}llene contamination
in public water system. Investigation proceedin

Alyeska Basin Subdivision: _Tetrachoroeth Iene contamination of
public water system. Complaint to be file

M & M Enterprises (Ancharage). Compliance Order under negotiation
for PCB and lead contamination.



|nto the soil and water around the refinery. The contaminatjon
migrated onto neighboring property, polluting neighboring
weIIs Cleanup is underwayj will be ongoing for years to come.

Union Qil v, State -- DEC denied Union's permrt application for
six uplined pits. tor disposal of drill muds. DEC'S decision was
upheld by administrative hearing officer. DEC to undertake
enforcement for proper disposal of the pit contents.

State v. Union Oil -- LrtrPatr_on over a seventh unpermitted,
rill mud disposal site.  Substantial site testing

State v. All Alaska -- In estgat n proceedinP and, Complaint . to
Fe filed For dama?es and penalties from oil spill from fish
processing vessel St. P ul Island.

State v. Glacjer Bar( -- Complaint for dama}ges and penalties to be
filed for marine oit spill from tanker in Kenal.

State v. M/V Swallow -- Investigation proc edrng and Complaint
Tor damages and penalties to be filed for matine spill  from
grounded vessel near Dutch Harbor.

State v. Cove Leader -- Investigation proceeding and complaint
Tor damages and penalties to be filed for mafine tpill from
tanker in”Valdez.

Unocal Service Stations (Anchorage) -- Three srtes are berng
|vest|gated for oil  contamination from Ileak |n? undergroun
glr%reage tanks.  Compliance orders wunder negotiafion for each
Kim's Service Station (Anchorage) -- Oil contamination from
lea krng underground storage tanks.

Topper's Service Stations (Anchorage) -- Four sites are berng
investigated Tor oil _contamination from leak qu undg er roun

ion

storage” tanks.  Compliance orders under negotia each

Chevron Seryice Station gAnchorar%; - 0il contamination fr
leaking _underground storage ks, Complrance orde rs under
negotiation.

/-Eleven Service Station (Eagle River& -- 0il contamination from
leaking underground storage tanks. ompliance order signed and
clean up procéeding.



Amoco Platform Anna -- Investj[qation proceeding and Complaint for

game‘?es and penalties to be fifed for marine spill from off shore
rillTng pad.

Unjon Oil Gravel Pit (Kendai) -- Discharge of condensate and other
oil waste. Compliance order under negotation.

Ft. Richardson -- Investigation proceeding on leaking underground
storage t"nks,

Sterling Chevron Station -- leaking underg_round storage tank.
Crimindl comglalnt filed"" Complaint” to be filed for cleanup and
civil penalties.

Chevron Bulk Plant (Valdez) -- Soil and groundwater contamination
from refined petroleum products. Investigation proceeding.



Amoco Platform Anna -- Investigation proceeding and Complaint for
garmlalg%sg arrl)%lldpenames to be fifed for marine spill from off shore
11T .

nion Oil Gravel Pit (Ken(fli) -- Discharge of condensate and other
Il waste. Compliance order under negotation,

U

0

Ft. Richardson -- Investigation proceeding on leaking underground
storage tanks.

S
C

terling Chevron Stati
riminal complaint filed'." Complaint™ to be
civil penalties.

Chevron Bulk Plant (Valdez) -- Soil and groundwater contamination
from refined petroleum products. Investigation proceeding.

on -- Leaking under?_round storage tank.
iled for cleanup and
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Glossary

The following statutes and administrative designations are used throughout this article:

ATSDR: Agency lor Toxic Substances and Disease Registry, part of the Public Health Service's Center for
Disease Control in Atlanta, Georgia (assigned health effects rcsponsiblities under CERCLA §104(i))

CERCLA: Comprehensive Environmental Response, Compensation, and Liability Act (law creating
the Superfund)

EPA: Environmental Protection Agency

FVVPCA: Federal Water Pollution Control Act

GAO: General Accounting O'Tice

HRS: Hazard ranking system (EPA’ssystem for ranking the priority of cleanup sites)

NPAR: Nonbinding preliminary allocation of responsibility (prepared by EPA as an aid to settlement
under CERCLA §122)

NCP: National contingency plan (operating rules for Superfund cleanups promulgated by EPA under
CERCLA §105(a)(8)(B))

NPL: National priorities list (sites most in need of cleanup, promulgated by EPA under
CERCLA §105(a)(8))

OSHA: Occupational Safety and Health Administration

PRP: Potentially responsible party (who may be held liable for cleanup costs)

RCRA: Resource Conservation and Recovery Act

RI/FS: Remedial investigation/feasibility study (study of cleanup need and desirable remedy at
cleanup site)

ROD: Record of decision (EPA administrative record of selection of remedial action to be taken at
cleanup site)

SARA: Superfund Amendments and Reauthorization Act of 1986
SDWA: Safe Drinking Water Act
TSCA: Toxic Substances Control Act

The following legislative documents arc also referred to throughout the article sections:
Senate Environment Committee Report: Senate Committee on Environment and Public W orks,
Superfund Improvement Act of 1985, S. Rep. No. 11, 99th Cong., Ist Sess. (1985).

Senate Finance Committee Report: Senate Committee on Finance, Superfund Revenue Act of 1985,
S. Rep.No. 73, 99th Cong., Ist Sess. (1985).

House Commerce Committee Report: House Committee on Energy and Commerce, Superfund
Amendments of 1985, H.R. Rep. No. 253, pt. 1,99th Cong., 1st Sess. (1985).

House Ways and Means Committee Report: House Committee on W ays and Means, Superfund
Amendments of 1985, H.R. Rep. No. 253, pt. 2, 99th Cong., st Sess. (1985).

House Judiciary Committee Report: House Committee on the Judiciary, Superfund Amendments of
1985, H.R. Rep. No. 253, pt. 3, 99th Cong., Ist Sess. (1985).

House Merchant Marine Committee Report: House Committee on Merchant Marine and Fisheries,
Superfund Amendments of 1985, H.R. Rep. No. 253, pt. 4, 99th Cong., Ist Sess. (1985).

House Public Works Committee Report: House Committee on Public Works anp T ransportation,
Superfund Amendments of 1985, H.R. Rep. No. 253, pt. 5, 99th Cong., Ist Sess. (1985).

Conference Committee Report: Committee of Conference, Superfund Amendments and
Rfauthorization Act of 1986, H.R. Cone. Rep. No. 962, 99th Cong., 2d Sess. (1986).
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Introduction

hile there are undoubtedly fascinating stories of
the dynamics that shaped the Superfund Amend-
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Generators and transporters of hazardous substances,
as well as past and present owners and operators of hazard-
ous waste sites, are made strictly, jointly and severally liable

for the costs of cleanup of that waste by CERCLA Sl07.

ments and Reauthorization Act of 1986 (SARA) waifiRgy are referred to as “potentially responsible parries”
to be written, interpretation of SARA as a statute n@p‘ﬁps) for what are called “ S107 response costs.” Where

be governed by its language, by relevant legislative history
in the committee reports, and to some extent by the
legislative debates. The volume of this material is daunting.

It is the goal of this annotated legislative history to pro-
duce a comprehensive guide to understanding the develop-
ment of the new law and interpreting the significance of
its provisions. The first basic tool to understanding is the
composite text of the Comprehensive Environmental
Response, Compensation, and LiatrMity Act (CERCLA)
as amended," which includes both the new language ac-
complished by the SARA amendments and the text of
deleted CERCLA provisions. This annotated text of
CERCLA is cross-referenced both to SARA and to detailed
comments on over 40 topics. The reader will next find three
sections (i) summarizing the principal new features that will
affect the Superfund practitioner;2(ii) setting out the steps
in the enactment of SARA that are important to understan-
ding its legislative history;land (iii) offering tentative con-
clusions as to what are the main changes wrought by
SARA.* The guide then provides separate detailed discus-
sions for more than 40 of the principal topics dealt with
in SARA." For each topic, there is a developmental history,
relating the topic to existing CERCLA provisions, outlin-
ing the role of the Administration and the seven congres-
sional committees involved in the reenactment process, and
listing all the relevant legislative history sources.

Note on Superfund Terminology

CERCLA creates a revolving fund (Superfund or Fund)
which can be tapped by the Environmental Protection
Agency (EPA), state, and local governments to clean up
hazardous waste sites which have been listed by EPA on
the National Priorities List (NPL). Sites are listed on the
NPL if the risk they present is high enough on EPA*
Hazard Ranking System (HRS). Cleanup of sites must be
consistent with EP A 5 National Contingency Plan (NCP).

Timothy B. Atkcson and Seth Goldberq are partners in Steptoe & Johnson
Washinigton, D.C.. Frederick E. Ellrod H1 is an associate at Steptoe &
Johnson, Sandra L. Connors is a Ie?al intern with the Environmental
Law Institute and a third-year studenf at George Washm%ton University
School of Law. Mr. Atkeson was General Coupsel of the Council on En-
vironmental Quality in the Executive Office of the President, 1970-1973,
and Ge{]geﬁl ounsel to the Office of Technology Assessment, U.S. Con-
gress, 1974,

1. ELR star. 44005, ELR's text of CERCLA as amended does not
include certain sections of SARA that do not actually amend
CERCLA. although some of these sections appear in the annotated
guide. These sections are 8205 Scleanup of petroleum from leaking
u_ndeE,ground storage tanks); 8211 (Defense Environmental Restora-
tion Program); $8300-330 £Emeré;encg/ Planning and Community

ngzht-to- noss Act of 198 g; and §8501-531 (Superfund Revenue

Act of 1986, amendmg the Internal Revenue Code). See SARA. »ub.

L. No. 99-499. 100 Slat. 1613 (1986).

2. See infra text  atnotes  S-50.
3. See infra text atnotes  51-100.
4 See infra (ext atnotes 101 168.
5

. See infra text beginning
not discuss certain sections of SARA that are tree-standmﬂ; provi-
sions of law or that amend statutes other than CERCLA. although
these sections appear in the composite amended text. See SAR'A
88128(0, (el, tg), (I). EI'R Stat. 4404h.

at 16 ELR 10377 This annotated guide does

PRPs can be identified, they can be ordered to perform
cleanups under 8106 enforcement actions, can be sued for
8107 response costs after the federal or state government
has performed a cleanup, or can enter into voluntary settle-
ments with the government concerning their liability for
cleanup costs. The existence of Superfund enables the gov-
ernment to go ahead with cleanups where PRFs are not
willing to undertake the work, are not available, or are in-
solvent. In theory, Superfund is replenished by PRP recov-
eries although these recoveries have amounted to very
little.6

For the PRP, the most critical factors in the program
are the standards governing cleanups. EPA has con-
siderable latitude about initial response actions (removals)
to clean the surface and stabilize a site. Thereafter, either
the government or the PRPs obtain a remedial investiga-
tion/feasibility study (RI/FS) to analyze the problem and
alternative remedial actions. EPA documents its selection
of remedy in what is known as a record of decision (ROD).

Glossary

A glossary has been provided to assist the reader in inter-
preting the numerous abbreviations, acronyms, and stan-
dardized citations that appear in this annotated legislative
history.”

SARA: A New Ball Game for the Superfund
Practitioner

SARA is the first major overhaul of CERCLA ”since that
statute was enacted in 1980. This section attempts to sum-
marize the main new developments SARA s likely to bring
about in Superfund practice and to alert the practitioner
to these changes. Its message is that SARA creates strong
new incentives for private parties to begin active participa-
tion in the site assessment and negotiation process as ear-
ly as possible. The new cleanup standards, settlement and
enforcement provisions, and the much larger fund provide
EPA with additional tools and greater leverage to achieve
its goals. Only if PRPs position themselves to have an early
impact on remedy selection can they minimize the ultimate
remediation cost.

Implications of New Cleanup Standards

The experience of PRPs under'CERCLA has increasingly
indicated that it is in their interest to become involved in
site assessment early and to participate in the RI/FS pro-

6. OmcE of Inspector General, ENvtRos.xti.sTAi Protection Aof.n-
CY, CONSOIIOATED REPORT ON EPA'S COST RECOVERY ACTIONS
Against Potentially Responsible Parties (lgshl:) AS Of Sept 30
1985, EPA had obligated SI .3 billion Irom the Fund. During the
same period it had negotiated 84 .0s! r-Losers eases sslueh resulted
inonly a S14 million reimbursement 10 the Fund, or a co,t recovery
ratio 0f a little oxer | percent, til at 2

7. See tnpra p. 10362
8. 42 L S.C. §89601-9615 42 L SC 89621 EI R Stat 44005
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CeSS in order lo exert some measure of influence over llie
remedy. The new SARA clcnmi|> sluminiris provide even
greater incentives in llu's direction. These standards are like -
ly to be more onerous than they look." Although it has
been EPA’s policy for some lime lo call lor application
of federal environmental standards dial were legally "ap-
plicable or relevant and appiopiiaie.”"" in practice there
lias been room for discussion. The sialnlory cleanup slan-
dards in SARA compel i'IA lo apply llie "legally ap-
plicable or relevant and ap/vropiiaie™ cleanup standard and
will make cleanups more difficult for at least lour reasons.

1 Detailed Federal Standards. Manv more detailed
federal standards, parliculaily the recommended maximum
contaminant levels (RMCLSs) living developed under the
Safe Drinking Water Act (SDWA)” (now designated under
the 1980 amendments to the SDWA as "maximum con-
taminant level goals”)1? and die wuici qualify criteria
established under the Federal Water Pollution Control Act
(FWPC®A),Lwill now be applicable lo the cleanup pro-
cess.” These stringent numerical siamlaids will apply under
SARA general cleanup standard ami could result in
groundwater cleanups having lo meet RMC | sdial are 100
times purer than the requirements foi lap water. In addi-
tion, other new federal standards will make SARA cleanup
increasingly more costly, | or example. ITA will he phas-
ing in the.land ban restrictions required by the 1984 amend-
ments to the Resource Conservation and Recovery Act
(RCRA) over the next several years,I in part in response
to the charge made during SARA enactment that it was
creating new Superfund sites with the laud disposal of
wastes from the Superfund cleanups.™ flic periodic is-
suance of new regulations implementini;die 1984 RCRA
amendments is also likely lo have a hca»y impact on future

remedial action under CERCLA.
9, SAhRA 12%%%;1 ds a new 8121 in Cl.RCI. Xu-tiumu% -

LPA |
e
s required to 'conduct o0 ST Ie|r|1Hgna%g ki tlju}g)rtﬁs gaCIt

alternat|ve trcainient tectnologles af each
G aéﬁf'éow%ﬁ@,‘*s@gp A et
tFenlasum I TVeen! |aet{e e,

PA’ SOUr erecqve. FC noogle?
. O eneralyl ra test at I.E. (annotated seelinn on eleanup
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standar 21 _ . _
10. randum from J. Winston Porter. Assistant_Xdniinjstrnior lor
ey

ronmental Statutes (Oct. 2. anwiin, MU rim s
11 42 U.S.C. 8830t |-.151)9j-||. PI R Sta. 41101 ,
12 SDWA 51412(a)(2). 42°US.C. SIKig Halt-i, 1 1 R Si w. 41102.
13, PXPCX §304(a&, 3 US.C. 81AL4a). PI K Siw. 42126.
14 $ARA 121, CERCIA SPISI2L0, 61 SC S{2Idt
ELR Stat. 44054.

heeome available, land di>i'os.il km™* »e!"

Reg. 4lis-2 (|V.s74.

16 Senator Xloyililiatl It) N X >J u n n r V s’ | u N XS X
noted ".i pattern ol simplv dissesim »p <O e e -t
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pl.imnte it in utioihei | |t OS,. Kn v.."i .
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o Applicability of State Standards. The new SARA &1
requires that more stringent state standards be applied to
CERCLA cleanups.l” Standards in a number of states"
may make Superfund cleanups even more costly than if
only federal standards were applied.

n Health Assessments. The requirement that the Agency
for Toxic Substances and Disease Registry (ATSDR) per-
form a health assessment on every site on the NPL, with
llie goal of completing the health assessment before the
RI/FS,0will put a red flag on evc’y trace of toxicity at
sites and will tend to alarm the surrounding community
if anything (real, suspected, or possible) is identified as a
potential health concern. This, in turn, will have a power-
ful effect on community comment on both the RI/FS and
proposed remedial decision.It also may trigger a citizen
suit challenging the remedy selected in any ROD or con-
sent decree.-"1

1 Permanent Cleanups. The emphasis in SARA &12 on
permanent cleanups is new and based on very little
engineering experience.1*With EPA, the community, and
the states expecting permanent solutions, PRPs will be
pushed hard in this direction. Cleanup engineering firms
will see much new business and stand ready to enter un-
charted seas for handsome fees.

Because SARA's cleanup standards will make Superfund
cleanups much more expensive, they place a premium on
PRP participation. To the extent private parties can per-
form the RI/FS and otherwise run the site cleanup, they
can save money over what it would cost if EPA uses the
Fund to do the job. Early and continuous participation

17. SARA §812I(a), CERCLA 812l(c)'anti (0. 42 U.S.C. §8962!<e)and
(D. ELR s at. 44056.

IS. For example, Proposition 65, known ns the Toxic Initiative and ap-
proved bY the the voters in California this November, provides in
effect tha mdustlr\Y shall not release any toxic pollutant in any detec-
table amount. A New Jersey statute requires cleanup of an industrial
site whenever it is closed or ownership is transferred. New Jersey
Envn?{wmtal Cleanup Responsibility Act, NJ. stat. ann.
§13:1K-0 €t Seq

19 SARA 8121 also provides for ?reater State participation N develop-
ment and selection of remedial actions. EPA must issue regulations
ptov iding states an opportunity to object to an¥ proposed remedial
action that the state believes ddcs not conform to agpllcable federal
orstage standards. SAF.A §121, CERCLA 8121, 42°U.5.C. 89621,
ELR Stat. 44054

20 SARA §110(4) I'GQUII'GS the ATSDR tO perform ahealth assessment

on each site on the y with priority given to sites where there

is documented evidence of a release with potential risk to human

health SARA §110(4), CERCLA.§|04(i)(s). 42 . §9604(4(6).
ELR stat. as015. See generally infra cext ac 1.6 (annotatea SEC-
tion on health-related authorities).
SARA ?ll?_requires public particilpation in the development or
remedial action’. EPA is required 10 issue regulations providing,
at a minimum, notice and an oFgRortumt n>comment or, the pr"-
gosell remedial action plan, SARA ¢, 17, CEK( LA s117 42 L.
9617. ELR Stat. 44045, Seegenerally tnjra text at I.J. (annotated
section on public participation).
SARA adds a new 8310to CERCI.A authorizing citizens to *ue EP A
or anv other person, alleged to be in violation of LERC [ Aor e
regulations. This section'ahg allows suits against FP X lor tallmg
to'pe.lorm alty noiuli-cretioiiacv duty under the Act. See genera!fm
in'ra icvl at 11 | (annotated section on ...i/cn suits*
"iv, e u., 132Co.sc. Rtu, HI60J (Jails ed *1956) i-taieiiic;1
ol Kep lleurs (K-Xlich idiscussing the s.ur-Ut lavk 0" re'Mian.
mi ais'u! tesluioiiieics. even Ills' iacx o! - .i.slurdi/cd lesune .
eni'is;raiioil pumvols >or miJ i icshiiu - . i
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will allow PRPs if. exert some control over the selection
of the remedy. This is the best opportunity the new statute
gives the PRP to work toward greater cost-effectiveness.
For example, 1he,-PRy#*heuld concentrate on what sthe
most cost-effective solution; wha* waivers might he appro-
priate, and whether some alternative technology should be
considered.

Settlements and Litigation Under SARA

SARA makes it much harder to postpone or challenge hard
choices about remedial decisions. Under the new SARA
procedure, EPA builds an administrative record, reaches
a remedial decision, and then can implement that decision
itself with ample resources from a replenished Superfund
under 8104” or order the PRP to carry out that remedial
decision under 8106."” If EPA elects to do the cleanup
itself, experience to date suggests it will be much more cost-
ly than if PRPs perform the work.-**Also, SARA s preen*
forccmenl review limitations prevent the PRP from bring-
ing any court challenge until the Department of Justice sues
the PRP under 8106 or 81072 To defend a 107 response
cost action or a 8106 enforcement proceeding, the PRP
generally will have >0 show a busy court that some incred-
ibly technical judgment, copiously documented by EPA,
was arbitrary and capricious.In other words. PRPs
should be warned that litigation to challenge EPA cleanup
decisions generally will take place years later, after EPA
has incurred massive expenditures, and will impose upon
PRPs a very difficult burden to overcome.

The SARA rules on deferral of judicial review provide
additional incentives for PRPs to fr -ir use of expert
opinions, data submission, and * searly as possi-
ble in the process. PRPs sb' .entrate on shaping
the RI/FS and the admini' ~cord of the remedial
decision. Once the ROD ; it is likely to be too late
to do anything to correcv costly cleanup decision.
EPA will issue importat ..ons on development of
the administrative reco> its RODs.” Significantly,
SARA expressly state: »? .e regulations need not pro-
vide an adjudicatory hear fore the ROD is finalized.D

Another aspect of payi rly attention to CERCLA
problems to minimize liabil rises out of the SARA pro-
vision offering some hope k e “innocent landowner” 1L

24, CERCLA 8104, 42 U.S.C. 89C; I, ELR scac. 4-1011, The new Funa
will comnin 58.5 billion, compared with SI.6 billion Congress
previously authorized. Conference Committee Report at 318, 320-21.

25. CERCLA 8106,42 U.S.C. 89606, ELR s ot 44023; see SARA 8121,
CERCLA §121, ELR s a:. 44054,

26. See, r.e,, Anderson. S'egotiuiimi and Informal Agency Action: The
Case of Superfund, 1985 Duke L.J. 261, 301-02 (EPA assessment
and cleanup costs average 30 lo 40 percent more than equivalent
private cleanups).

2". SARA §113(e) Precludes preenforcement Budicial review of any
response action taken or ordered under 88104 or 106.0f CERCLA.
Review generally is available onlv in enforcement actions, and even
then it i limited to the administrative record EPA has compiled
sugportln its decision. SARA S 13(2e). CLRCI A §1_13(h)‘15{ 42
"t *96L3(ItHIL LLR sae. 44042, See generally infra test at
U.S. uittiot.ticd section on iudictal teview)

2v MUV LK XL 42 USC 89613, ELR Sur.
2 S\K\ (tMt-LI TRCI \ SiI3Ik|. 421 sc ;961'Mi. Lt RS? s
1143

VI ld.
o[ >\K'\ o ijvs soiite pr.ue.iion to lamlowuers who purclt.tse pto-

16 EI'rt 10365

who exercised due diligence in purchasing property later
found to be contaminated. This provision should guide the
“due diligence” procedures private parties follow in ac-
quiring property, and also should be considered in connec-
tion with acquisitions or mergers. SARA thus creates addi-
tional reasons to review real property transactions for
potential CERCLA exposure before proceeding with a
transaction, whether or not there is any pending EPA study
or cleanup.

An essential element of organizing early on Superfund
issues is identifying other PRPs likely to have significant
involvement at the same site. SARA invites EPA to seek
voluntary settlements.11 It also encourages private conduct
of both RI/FS workIland remedial action.” To facilitate
settlement, SARA establishes a procedure for EPA to pro-
vide PRPs with information about a site and then allow
a grace period for negotiations.I It takes time to educate
(lie parties to cooperate on such problems, and practi-
tioners should consider ways of accelerating and facilitating
the distribution of the information that SARA authorizes
EPA to acquire and share with PRPs. Private suits for
response costs among PRPs under &l07 are becoming more
numerous, and SARA lays an ample basis for extensive
litigation about contribution among PRPs®if they choose
not to cooperate. The Superfund practitioner should
educate'not only his own client, but also other PRPs, on
the merits of cooperation as early as possible.

Once the client, the other PRPs, and EPA or the state
are on the road to an understanding of the facts through
the RI/FS, the Superfund practitioner will need to explore
the aids to settlement authorized in SARA. These include
mixed funding,1l a request to EPA :0 give the parties its
Nonbinding Preliminary Allocation of Responsibility

perty without knowing that hazardous substances were present on
it. A'new definition addin §101(}35&(A)of CERCLA confirms that
a contract for sale of land or a deed establishes a contractual rela-
tionship for purposes o1 8107 liability. However, landowners who
acguned properlz without knowledge of contamination, and who
had no reason to know of it, may have a defense under this provision.

32. SARA 8122(a). CERCLA 8122,42 U.S.C. 89622. ELR s . 44053.

33. SARA 3104§a)EBrovides that private parties may conduct RI/FS*
Prov;de that EPA approves tiie work and the Brlvate parties agree
0 reimburse EPA for the cost of retamm% nn EPA expert to over
E]I?stdy' SAF%/i\1§I04(a), CLRCLA 8104(a), 42 U.S.C. §9604m.
34, SARA §122(a? authorizes EPA o enter into agreements with private
parties to perform remedial work provided the work ™ a | be
Pro erly.” Voluntary agreements are encouraged "to expedit
ective remedial actions and minimize litigation." SARA 8§12
CERCLA 8122, 42 U.S.C. 89622, ELR sar. 44053

35. SARA §122(a) provides that EPA may [[Jrovide PRP* with_infor-
mation on other PRI'v, the volume and hature of wa-tes contribu'e-J.
and a ranking by volume of wastes contributed. PRP -2 < g0 a.; M
front receipt™of this, information to make a propo-at v EPA *
voluntarily undertaking nr fundmlg the action undera -» - -M aer..-
mem. EPA cannot commence an KI/I-S for90dags fnC etcnot,...
or an .klion under 2104 tor 120 tlavs. SARA 3122i% "LKC i X
§122(e). 42 U.S.C. 89622(e). ELR star. 44059.

36. Contribution actions are expresslv provided lot bv s\R X :Fy"'/-
m%« 8| 13(b), CLRCI A 8LMil). 421'SC."961V , £tR Sr-e

«

. SARA 4122(a) authorizes EPA to nerve to mixed |uttUrRc -e'tlcmer:-
wlicie the ngcikv reimburse- PRPs lor tasks thev b.  c.reed
perlorm. Inn not istptv |or. SARA 5|22|.:I,E LK t\
4215t 496221IHITL tlR st ac 44P5.S. lilt-pr.iv

..l to t.kihiaic settlement- where some re-pon-- .
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(NPAR)t"de minimis settlements with minor parties,” and
possibly a cGv«naiu-not'to, TG although SARA greatly
limits EP A 3 discretion with respect to the last.”

As n reinK"of-SAMV? settlement will usually take the
form of a consent decree.*™ The slate in which the site is
located and the publicwill be Invited to comment.” The
client's attention should be drawn to the fact that SARA
requires a provision in the decree allowing fines of up to
$25,000 aday for its violation.4L The statute also provides
penalties of up to S75,000 per day for (he second and suose-
quent violations.” These penalties can be significant, par-
ticularly if there is a breakdown of PRP cooperation under
consent decrees.

The greatly increased role given by SARA to slates and
the public will be an important new laetor in Superfund
cases. Not only must EPA be satisfied with the remedy
selected, but input from these groups must be considered
as well. And SARA authorizes EPA to provide $50,000
technical assistance grants from the Fund to community
groups to aid their scrutiny of cleanup decisions.4L Practi-
tioners also should anticipate increased media attention on
the cleanup process and take steps lo ensure that media
relations arc properly addressed.

The previously mentioned SARA requirement for health
assessments at each site on the NP L I'means that the Super-
fund practitioner should pay careful attention to this aspect
of the proceeding. Health concerns are one of the basic
forces behind enactment of SARA.4” A health assessment

38. To encourage agreemem on private funding on remedial action after
completion'ofan RI/FS, SARA 122(a) authorizes EPA to prepare
a NPAR and provide it to the gartles. SARA Z?1226a). CERCLA
§122(0(3),.42 U.S.C. 89622(0(3), ELR Stat. 44060, The NPAR
Is not agmissible as evidence In any pr,oceedm,\? and is not subject
to judicial review. The cost of preparing an NPAR is considered
a response cost recoverable under 8107

Assistant Attorney General Henry Habiclu, who handles EPA's
Superfund litigation, stated in a recent talk that "(allthoueh per-
formance of an NPAR iswithin the Administrator's discretion, we
evpect that such allocations will be prepared for a significant pro-
portion of sites on the NPL, assuming that the parlies want such
an allocation,” T. Henry Habiclu_ I, Superfund Enforcement After
Reattthori/alion: How Much Will the Process Change? (Oct. 23,

. 1986) {speech given at ALI-A13A Conference on Hazardous Wastes,
Supertund, and Tovie Substances, Washington, D.C.).

39. SARA authorizes EPA to enter into settlements with parties respon-
sible for only a minor portion of response costs at a facility, based
upon volume and toxmltg of waste contributed. SARA 3122(a),
CERCI.A §122(g), 42 US.C. §9622(g). ELR Stat. 4406).

40. SARA 5122(a) authorizes EPA to enter into covenants not to sue
with settllng parlies'llider certain, narrowly defined circumstances.
SARA 5122(a) CERCLA §122(0, 42 U.S.C. 8§9622(0, EIR Stat.
44060 Generally, covenants can only be as effective as the remedy
completed is permanent.

41, SARA g!ZZ(a), CERCLA 5122(e). 42 U.S.C. %9622(0, ELR Stai.
44058. Subject to certain exceptions, SARA 5122(a) requires set-
tlements with respect to remedial action to be in the form ot con-
sent decrees under CERCLA 8106.

42. SARA §EIP, 121(a), CERCLA 85117, 121(0, 42 U.S.C. §89617.
9621(f), ELR SrxT. 4-1045. 44054,

43. SARA §8109. 2 U.S.C 89609, CERCI.A 8§109. EL.R Stxr. 44031.
44. 1),
45, EE&%ARA SIT. CERCLA >117, 42 U.S.C. 89617, EIR Srxr.

46. SARA 5110. CEKU A 8104jii. 42 US.C. §96t84(i). EIR Siwr.
44017, .Svea/in (iif.'rj text accompanying note 2(L

4 ViV, (e« S\RV ;104(a)t._ (TRUtA ,§104(41E11. 42 1st.
Qotid(ai< ). U'R Stxi. 44ti||* Tho section inserts a directive re-
quirtnc *'«g' "the P-e. dent shall give primaiv attemioji  t'v»e
release- ,snv . Prestjent Jean- :t.f\ present .t public health
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indicating a hazard siiiay lo trigger not only much more

expensive cleanup but also toxic tort suits by arcu iew
denis.4* Early preparation and participation in this pro-
cess lo the fullest extent possible represent the best ap-
proach to this potential problem.

The overall impact of SARA on the CERCLA process
has caused EPA staff to project a nine-month increase in
the time it will take to handle a Superfund cleanup, from
58 months to 67 months.4’ The RI/FS work plan is sup-
posed to be developed within six months of the commence-
ment of discussions with cooperative PRPs. The RI/FS
itself will take another ycar-aimh-ahalf. The health assess-
ment should be available toward the end of the second
year, as will be a possible NPAR. Public and state com-
ment will occur in the third year, after which the ROD is
prepared. The remedial design will be available around the
end of the third year, and consent decrees may be entered
if there is a settlement. Thereafter, review and contracting
will occupy most of the fourth year. Remedial action,
which takes an average of two-and-a-half years, brings
EP A sestimate of total time elapsed to over six-and-a-half
years. *

This schedule illustrates that SARA has created a
cleanup process with great potential for inflation of costs.
New cleanup standards, health assessments, state and
public participation, and other new requirements of the
statute all contribute to this potential. The principal
damage control strategy the statute appears t< provide
PRPs is the opportun.ty to participate asearly and as ful-
ly as possible throughout the study and remediation pro-
cess and to actively put forward the most cost-effective
cleanup strategy. Only in this way can PRPs hope to shape
the outcome.

The above rather stern warnings about SARA should
provide some appreciation of the importance of SARA co
practitioners and clients alike. To fully understand the
complex new Superfund statute, it is useful not only {0
analyze SARA itself, but also to consider the intent of Con-
gress in enacting the statutory language. The annotated
legislative history that follows will provide a more in-depch
understanding about provisions of concern.

SARA: How It Came lo Be

For three years Congress had worked on Superfund
reauthorization and had finally produced a laboriously
crafied compromise to be known as “SARA.” EPA ha_
announced that it had finally exhausted its Superfun-
resources after several program slowdowns and would now
have lo shut down the program unless SARA became law
Congress was making preparations to adjourn within day-
A veto, based principally on objections to SARA's broau
$2.5 billion environmental lax on corporations, threatened
to undo three years of intense congressional effort and i
leave EPA with hundreds of unfinished cleanups.

48. The tnxu waste cpisosic at Woburn. Massachusetts. with u> cs;."

'ISC private Jum.tcc claims, was as tmicli a laetor m eiiiicics>io-k

Iliilll-inc about S\R \ a- lovc | anal w.,s lo ( t I<UIl A. Set* 1:2
Cum.. Ri-t .si-.-H2 Mails cii, oct. * 19561 (statement til-Sell K."
Hels 11-X ta— 1)

& iutic I'lucre. Ihr-s'.0i. (htuc ot Waste P-"cr.iitis | nloi,cm;:
F\ - Ni-s siipw'iiut! o Lii dicuuni e, rain Whal Jo i ¢
olts Ise-| i [l-ib., T*ail.-" J. No,. "itL11 2% 19S(] 1-p.cJi

a' X1 t\ I foo.an.. <6 Il .arjow- W ,i-\s. Supv't ull u
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Early on (lie alternoon of Friday, October 17.1986, the
While House Press Secretary, speaking from ( band Forks,
North Dakota, announced that President Reagan had
signed the Supcrfuiid rcaulhorization legislation during his
flight on Air Force One to Grand Forks."* A brief Presiden-
tial statement was made available, pointim” out various
considerations that had enabled the President to overcome
his earlier objections to “any broad-based tax as a new
revenue source lor Superfund.”*1Thus, without the usual
fanfare of a signing ceremony, SARA became law and the
three-year battle over amendment of CERCLA and replen-
ishment ot Superfund suddenly came to an end, Little more
than 24 hours later, Congress, which had passed SARA
by margins ample to overcome any veto amlwhich had
threatened lo stay in session long enough to prevcnl a
pocket veto of SARA, adjourned.

The tluce-year process leading to SARA's enactment
began in 1984 in the same politically charged atmosphere
in which it ended. President Reagan had said in his January
25, 1984, State of the Union message, “And because the
Superfund law expires in 1985, I've asked Bill Ruckelshaus
to develop a proposal for its extension so therel be addi-
tional time to complete this important task.”” 1But the Ad-
ministration look no steps to make any such proposal in
1984." Some members of Congress apparently took the
view that the reauthorization of Superfund would fare bet-
ter in a Presidential election year and, if opposed by the
Administration, could become a useful election issue. For
a variety of reasons, even though EPA did not seek ac-
tion then, both the Senate Environment and Public Works
Committee and the House Energy and Commerce Com-
mittee initiated reviews of Superfund renewal in 1984. The
Senate Environment and Publi: Works Committee filed
a report"” but no floor debate occurred in the Senate.

The House was more active than the Senate. The House
Energy and Commerce Committee filed a report,” as did
the Ways and Means Committee which made a proposal
on Superfund replenishment.””The House committees suc-

50. RtetAntun Signs Superfund Hill, Washington Post, October 18, 1986,
at At.

51. Superfund Amendments and Remithorizution Act of 1986, Presi-
dent'- Statement on Signing H.R. 2005 into Law, Oet, 17,_ 1986,
22 Weekly Comp. Prks. Doc. 1412 (Oet. 27, 1986) [hereinafter
President’s Statement).

52. Pre-idem Reagan's Stale of the Union Address, 20 Weekly Comp.
Pres. Doc. 87 (Jan. 30, 1984).

53. There were a number of provisions in CERCLA which argued for
making 1985 the time for this action. The 1980 CERCLA" legisla-
tion which established a 51.6 billion Superfund for hazardous
substances cleanups authorized a;():proprlatlons to the Fund over tin*
following live years, 1981-1985. CERCI.A §221. 42 U.S.C. §9631.
ELR Srvr. 44065. CERCI.A §303 terminated taxation to finance
Superfund as of September 30, 198J or when the Treasury Depart-
ment had collected $1.3 hillion, whichever came first. CERCLA
83011a) provided that the President should submit to Congress,
withinlour years after enactment of CLRCI A, a eompteliéit-ive
ii-pori on |mEIementat|0n of the Act. CERCI.A §3%I(a), 42US8.C.
§965It.1l. ELR Sur. 44067. CPA filed this report in December 1984,
Pkoim iion Agency. Skinos 30|ta|t|)0l' the; Comprehensive F.n-

mim vi. Response, Compensation, ano I.lability Ct m 1980

G:kEaﬁcl\Ok SttlrfI'M i): A Repoki to Congress on the Un'

IKONSFNTV I'ROIMEON Atil V' Cs Ext'fRIFNIT WIH] IMIM.IM, \-
iim " 'IKK m >(1984) [hereinafter Sixiion 34)1tall I>Ripokil

54, > p-. Vi .70, "is-h t one., 2d Sc— 119841
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cecdcd in getting iheir Superfund bill”” lo the floor on
August 9-10, 1984." The most holly disputed issue was a
proposal to enact a federal cause of action for claims for
injury from hazardous substances.” This proposal was nar-
rowly defeated by a vote of 208-200 on August 9. The
Senate did not respond to the House invitation to also take
floor action on Superfund extension, and the expectation
that Superfund might be an election issue in i9H4 fizzled
out.

In February 1985, the Administration-sponsored pro-
posals for CERCLA amendment were introduced into the
new Congress as S. 494 and H.R. 1342.@0The Administra-
tion proposed that Superfund replenishment be set at a
level of $5.3 billion for a five-year period. EPA Adminis-
trator Thomas predicted that by the end of fiscal year 1990
engineering studies would have been started on 1,500 sites
and actual construction would be underway or completed
at more than 900 sites."* In addition, emergency cleanup
actions at over 1,700 sites would have been undertaken.
Nevertheless, Thomas maintained the position that EPA
could not use more than $5.3 billion for Superfund over
the next five years.

In all, EPA made presentations to seven congressional
committees during 1985 on the renewal of the Superfund
program; all seven committees filed reports.1l Senate floor
debate leading to passage of the Superfund amendments
occurred on September 17-26, 1985; the House floor debate

57. H.R. 5640, 98(liCentl., 2d Sess. 130Conc. ... H3778 (daily ed.
May 10. 1984).

58. 130Cong. Rec. H8736-8747, H8791-8855 (dailved. Aug. 9. 1984):
130Cong. rec. H8928-8947, H8992-9027(daily ed. Aug. 10, 1984).

59. 130 Cong. rec. HBB47 (daily cd. Aug. 9, 1984). For discus-ions
of this dispute, see Cheek, The Proposed Federal Came of Action
1s S0 Solution lo Victims Compensation Problems, 13 ELR 10296
F:Aug. 1984); Hathaway, Hazardous Substance Vicious Seed a
ederal Cause of Action, 14 ELR 10294 (Aug. 1984).

60. H.R. 1342 99th Cong., Ist Sess, 131 Cong. Rec. H944 (daily ed.
Feb, 28. 1985): s. 494" 99th Congp, 15t Sess., 13' Cong. Rec.S1823
gdally ed. Feb. 22, 1985). An F.PA seetion-by-seetion analysis in-
erpreting these proposals is reprinted in the House Commerce C  *-
mittee Report on the Superfund Amendments of 1985, H.R. res.
No. 253, pt. I, 99th Cong., Ist Sess. 126 (1985).

61. House Commerce Committee Report at 120-124 (statement of EPA
Administrator Lee \\t. Thomas).

62. Senate Environment Committee Report. S. rep. NoO. 11, 99th Cone..
Ist Sess. (1985); Senate Finance Committee Report, S. rep. No.
73, 99th Cong., 1st Sess, (1985); House Commerce Committee
Report, H.R. rep. No. 253, pt, |, 99th CO”E{‘ Ist Sess. (1985%:
House Ways and Means Committee Report. H.R, rrp, No. 253.
t. 2, 99th Cong., Ist Sess, (1985); House Judiciary Committee

eport, H.R. rep. No. 253, pt, 3, 99th Congl., Isi“Sess. (1985):
House Merchant Marine Committee Report, H.R. rep. No. 253.
Pt. 4,99th Cong., Ist Sess. (1985); House Public Works Commit-
ee Report, H.R. ep. No. 253, pL. 5, 99th_Con%., 15t Sess. (1985).

EPA's presentations were made at hearm&;s oloio these -even
committee-. Superfund Improvement Act of 1985: Hearim>s liefore
the Senate Committee on Environment and Public Works, Vv.h
cong., |-t Sess. E1985); Su,Ferfund Revenue Ad of 1985 Hear,ms
Before the Senate Committee on Finance, 99th Cong.. Ist Ne-X.
11985): Superfund Amendments o 1955: Heurintts Before the House
Committee on Fneryy and Commerce. 99ih Cong.. Ist Sess (I9»5i:
Superfund Amendmeénts o f 1985: Heartmts Before the House Com-
mittee on_Wavs and Means, 99th ,Con? , Ist Sess. (19851 Super-
fund ReaiitInirization, Judicial anil l.cttal Issues; Hcuruuts Betore
the House Committee on the Judiciary. 99th | one , |-i Scs- 11o- v
Super!und Amendments of 1985; flcartn-js Before the Ilouse ( i,m
ounce on Merchant Marine anti fisherigs. 99th tone . I-i -
i19.s): Supcrtmtd \oicnd-ilciits,,f /985, Hearings Bet, , thell ><
C|un|ttr]|ne.e Ion Public 11" oks anti Transportation. 9'M. t on.
5¢c< [I'>C
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leading 10 passage occurred on December 5, 6, and 10,
1985." Many differences still remained after the filing of
committee reports and intensive floor debate. The Con-
ference Committee began its task of reconciling these dif-
ferences in February 1986, and a Conference Report on
the Superfund Amendments and Reauthorization Act of
1986 was filed October 3, 19%'m The Senate passed the
Conference Report on October 3. 1986,"”and the House
followed suit on October 8, 1986." The bill. H.R. 2005,
was sent to the President and signed on October 17, 1986.""

To understand the issues involved in SARA il is nec-
essary to lune some background on EPA s implementa-
tion of CERCLA during the previous five years. Although
Congress’ review of Superfund reauthorization took three
years and thousands of pages of hearings, there is actual-
ly litH “seussion about hew the Superfund program has
evolved or operates. Late in 1984 EPA filed its report on
four years of implementation of CERCLA, as required by
CERCLA &X01(a)/* During the last two years EPA has
also amended the NCP' "governing Superfund operations
and added to the NPL ™ listing priority sites for cleanup.
These regulations, together with EPASCERCLA &01(a)
implementation report,” provide useful detail on EPA's
present interpret? in of CERCLA. So does the agency’s
growing library ~ kODs?” on the remedial action to be
taken at specific sites. In addition, EPA lias many infor-
mal policy documents on Stipertund implementation such
as its December 5, 1984 Interim CERCLA Settlement
Policy” and its memoranda on community relations ac-
tivities at Superfund enforcement sites’4 that give useful
background on how EPA operates under the Superfund
program. Since 1981 there have been over 100judicial deci-
sions interpreting CERCLA which also give perspective on
key CERCLA provisions.”

63. For Senate floor debate .. S. 51, see:

BlCOng.Rec. 7' 3 |Ve§
- allv €q.
- allV €l

Cong. Rec. .

Cong. Rec

Cong. Rec.

ettt

e ety Eufgap?z

The House floor debate on H.R. 2817 appears at:
131Cos H11069-H11143 & 207<da.|v
ed. Dee. %%?85) 3(iocng Rec. |I\; e(li
od De f 1 Lo
64. H.R. Cone. Rep. No. 962, 99th Cone-- 2d SeSS- (1986)-

65. 132 Cong. Rf.c. 814943 (daily ed- OCt. 3, |986).

66. 132(.20ng. Rec, H9634 (daily ed. OCt. S 1986)-

67. President's Statement, supra note 51.

68. Section 301(33& Report, supra note 53

69. Zrlr?e%tﬂgd o Mﬁg 7441203% al rule on NCP amend-

Tu. 5] led. Reg. 21054 (June 10 19.s6ic r.il and piopo-ed rules).
"| Siitlon 501( )(l) Report, Supra HOTe \V
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EPA’s experience in the implementation of Superfund
during the years 1981-83 was stormy, and ihedistiusl bred
in Congress during the Burfoid-Lavelle portion of this
period explains much about the curbs on EPA discretion
placed by SARA. During the period between C'ERCLA™
enactment and the introduction of Administration pro-
posals for the amendment of CERCLA in 1985 EPASim-
plementation of CERCLA went through at least three ma-
jor changes. Initially, under the administration of EPA Ad-
ministrator Anne Bttrford and Assistant Administrator
Rita Lavcllc, implementation was relatively slow and was
accompanied by an attempt to work out voluntary settle-
ment agreements on cleanup. In 1983 the House Energy
and Commerce Committee's Investigations Subcommittee
challenged EPA s administration of Superfund on a num-
ber of grounds including use of the program for political
purposes and conflicts of interest. The ensuing political
storm led to the resignation of Burford and Lavelle and
put pressure on the Administration to strengthen EPA ™
leadership of the Superfund program.®

These pressures led to the appointment of William D.
Ruckelshaus as EPA Administrator. Ruckelshaus had
established a strong reputation as Administrator of EPA
from its inception in 1970 until 1973 and brought with him
us Assistant Administrator in charge of Superfund an of-
ficial Trom the Office of Emergency Management named
Lee Thomas. Under Ruckelshaus and Thomas EPA en-
tered into a period of enforcement of CERCLA which
relied heavily on court litigation.”

By 1984 Ruckelshaus and Thomas, together with Assis-
tant Attorney General Habiclu of the Land and Natural
Resources Division at the Department of Justice, had
reached the conclusion that EPA should experiment with
policies more suited to encouraging voluntary settlements
and cleanups. The new approach culminated in promulga-
tion of EPA s Interim CERCLA Settlement Policy on De-
cember 5, 1984.” During congressional hearings on the Ad-
ministration's proposals for extension of CERCLA in
1985, considerable concern was expressed about the trans-
action costs (i.e., legal and administrative expenses) involv-
ed in the Superfund program. EPA s &01(a) study had
estimated that 30 percent of Superfund spending would
be consumed by such transaction costs.” In the Senate En-
vironment and Public Works Committee hearings on the
Superfund Improvement Act of 1985, there was discussion

SH?CI e e f._% CorgrmentUC%ﬁ%)LA |100r;251 ate
%%gg% %ommentv& f!g F |t| ation date 15

ee 1@% Frank & Atkeson, Su§er B |t|gat gv\%ﬁ
Otiine'ot RCRA CERLT A R celnent fssus ande f—loldlngs
Ciiem, Waste Litig. rep. 474 (1986).
76. See Burford Resigns Emm ost Under Fire, 1983 Cose. Q.
Almanac 332 (1983)
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whether in one case the litigation expenses would actually
exceed the expenditure on cleanup."”

It was clear that EPA needed a new approach to its
Superfund assignment. For a variety of reasons, sometimes
because Superfund cases involve groundwater pollution
which requires a long period of cleanup and monitoring
and sometimes because EPA % implementation policies
have fluctuated and its experience in cleanups has been
limited, EPA had cleaned up less than 15 NPL sites by
September 30, 1985, almost five years after passage of
CERCLA.” During thr riod the average cleanup cost
per site escalated fron  j million to $8.3 million.”

In April 19S5 the co..” cssional Office of Technology
Assessment (OTA) published a report entitled Super und
Strategy.” OTA contended that EPA was displaying ex-
cessive optimism about the number of toxic waste sites that
would require cleanup and about the effectiveness of cur-
rent cleanup technologies. While EPA estimated that the
NPL would eventually not exceed 2,000 sites, OTA esti-
mated that 10,000 or more sites might require cleanup by
Superfund." OTA characterized EPA s current “remedial
cleanups’as temporary and likely to cause trouble in the
future.” OTA estimated that the eventual Superfund costs
might run to S100 billion and require a 50-year program."
OTA recommended a two-part strategy: (1) in the near-
term, identify and assess NPL sites, taking care of near-
term threats and developing institutional capabilities and
technology for a long-tenn permanent cleanup program;
and (2) undertake more extensive site studies and perma-
nent cleanups over the longer term as they become tech-
nically feasible.*' The OTA report’emphasis on perman-
ent and alternative cleanup methods was to be one of the
most significant inputs to the 1986 Superfund amendments.

Once the Administration had submitted its proposals and
testimony in 1985, the Senate acted more quickly than the
House. The Senate Environment and Public Wot ks Com-
mittee report generally endorsed most of the Administra-
tion proposals. The Senate Finance Committee proposed
a new Superfund excise tax1” as an alternative to the
petroleum and chemical feedstocks tax to help fund the
bulk of the next five years of Superfund.” This laid the
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foundation for a later duel with the Administration over
lux policy. Senate floor action added a considerable
number of amendments to the committees” proposals, but
little controversy. A viclim compensation piloi program
was rejected.ig

The House proceedings look considerably longer than
the Senate’, After prolonged negotiations, a compromise
among the five House committees on ilieir various pro-
posals was filed as H.R. 3S52 on December 4, 1985, the
day before the start of floor debate and shortly before ad-
journment. House floor debate was relatively short with
many amendments put forward (o make the committee’s
proposals more rigorous. Representative Frank (D-Mass.)
submitted an amendment to create a federal cause of ac-
tion where the release of a hazardous substance caused
damage. This was rejected 261 to 162,” a wider margin
than the 208 to 200 vote on this issue the previous year.5

The six-month conference on the Senate” and House
bills” involved 19 senators and 53 House representatives
from 11 committees.” Senator Stafford (R-Vt.), chair of
the Senate Environment and Public Works Committee,
headed the Senate delegation, and Representative Dingell
(D-Mich.). chair of the Housi Energy and Commerce
Committee, chaired the Hou,c delegation. EPA Ad-
ministrator Thomas, at the request of the conferees and
because of his three-year personal involvement with the
Superfund program, attended many conference meetings,
expressing concern that the integrity of the program be
preserved.

The Conference Committee reached agreement on
CERCLA % substantive amendments and an SS5 bil,:on
funding level July 31, 1986.””Resolution of the difleu
between the House Ways and Means Committee anc. tie
Senate Finance Committee on the source of Superfund
replenishment was delayed, however, because of their work
on general tax reform legislation. Once they did focus on
the funding issue, agreement among the conferees came
relatively fast.

But at this point a new peril to SARA s passage was per-
ceived: pocket veto. White House representatives iiad left
no doubt abo t the strength of their opposition to any
broad-based tax such as the Superfund excise tax as a new
revenue source for Superfund and the Administration’
willingness to impose a veto. The Conference Report was
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not tiled until October 3. 1986, when Congress was ex-
pected lo adjourn almost any day. Under these circum-
stances, it would be possible lor the President to withhold
his signature and Kkill the legislation.

For two weeks Congress and the White House play™d
a classic Washington chess game over the final passage of
SARA. Both houses passed the Conference Report
promptly by overwhelming margins.” To avoid a pocket
veto, Congress made a credible threat to remain in session
for an additional week or two, despite the urgency for the
entire House and many senators of turning to reelcction
campaigns. An impressive bipartisan array of congres-
sional, industry, and environmentalist representatives
pressed for Presidential signature of SARA."1 Perhaps
more importantly, key Republican congressional can-
didates said veto of SARA would damage their reelcction
prospects. To help the President accept the new law's envi-
ronmental tax. Senator Dole (R-Kan.), the majority leader.
Senator Stafford, and 48 other senators provided the Presi-
dent a written assurance that they would “support [his]
vetoing of either a general purpose broad-based tax, or an
increase in the amount of this special purpose tax to pro-
vide funding for the Superfund program.” In the end,
President Reagan signed SARA, staling that his “over-
riding concern has been the continuation of our progress
to clean up hazardous waste sites that endanger the health
and safety of our citizens.””"0 And so SARA came int
being, progressing through three years of conflict and
uncertainty to enactment at the last minute as a political
“must.”

SARA: A Preliminary Assessment

One searches in vain in the legislative history of SARA to
find any consensus as to what the legislative and executive
branches intended to produce. The immensely detailed final
result is, on the surface, (i) a very substantial reauthoriza-
tion of the Superfund hazardous waste cleanup program;
(i) a potentially very expensive set of cleanup provisions;
and (iii) a complex network of other requirements that pose
a long-term challenge to the talents of EPA, the PRPs,
the states, affected communities, the health sciences pro-
fessions, and the hazardous waste cleanup industry. The
interaction between EPA and Congress, between the House
and Senate, and among congressional committees during
the process was usually highly disjointed or confronta-
tional. Many unresolved conflicts lie beneath SARA s am-
bitious goals. Within the last weeks before SARA was sign-
ed, the House and Senate were still competing to write dif-
ferent legislative histories of key provisions,”" and Presi-
dent Reagan’ veto threat had Congress and EPA both ex-
pecting the worst until the day SARA was signed. With
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signature accomplished aboard Air Fore; One as (lie Presi-
dent (ravelled west on October 17, 1986, SARA came into
effect with no speeches, no sponsors in attendance, and
no explanations.

In February 1985 the Administration sought only a five-
year reamhorization of Superfund at a $5.36 billion level,
with modest amendments.But before the year was over
the 60 pages of the Administration’ proposed amendments
had grown more than seven times to over 450 pages in HR .
3852, the compromise hill agtced to by the five House com -
mil tees involved in Superfund reauthorization. SARA »t*eU
is set out in a Conference Committee Reportof 347 pages
which addresses over 40 amendment topics. Congress clear-
ly took over the Superfund amendment r icess and wrote
EPA a very detailed set of instructions.

For the practitioner, SARA is likely to make CERCLA.
which was already a complex law, with extensive
administrativel0’and judicial™** elaboration, into even more
of a specialized area of practice. Indeed, SARA, rather
titan directly addressing a central issue such as the strict,
joint and several standard of liability in statutory language,
makes the judicial opinions on this subject part of its
legislative history. X7 SARA a/so makes knowledge of other
federal and state environmental laws essential. For exam-
ple, the practitioner interpreting SARA needs to be familiar
with RCRA'"* to determine what groundwater cleanup and
ol'f-site disposal rules will be applied under the SARA
amendments, what substances will be included in the
definition of hazardous substances, and what prospect

102. Reagan Signs Superfund Bill, Washington Post, Oct. 18, 1986. at Al.
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there is that a cleanup or citizen suit can utilize RCRA
rather than CERCLA procedures. I addition to RCRA,
the new SARA cleanup provisions borrow standards and
criteria  from the FWPCA ¥ SDWA,™ the TOXIC
Substances Control Act," and the Clean Air Act,"
well as more stringent state rules. State siting, permit, and
environmental impact statement requirements must also
be considered. To these environmental laws, SARA adds
references to the law of bankruptcy, insurance, indemni-
ty, and real estate.

SARA s detailed new cleanup requirements, addressed
to inherently difficult multi-million dollar engineering and
technology problems, substantially limit the discretion of
an agency which reportedly has achieved cleanup of no
more than 15 sites in the program % first five years." 1EPA
continued to express concern during the SARA legislative
process that the new amendments not make CERCLA un-
workable. During the Senate floor debate in September
1985, Senator Stafford released a letter from EPA Admin
istrator Thomas on this topic."" In this letter Administra-
tor Thomas objected to a proposed victims' assistance dem-
onstration program, citizen suits, expansion of the Fund
replenishment above S5.3 billion for five years, and a man-
datory cleanup schedule for federal facilities, citing these
provisions as examples of features that would greatly com-
pound EPA's problems. All of these features, however,
remain in SARA, except the victimsassistance program,
which was subsequently deleted on the Senate floor.1"
EP A s position now, following passage of SARA, is that
SARA has not made the Superfund program unworkable.
However, as will be seen in the following discussion of the
new cleanup standards and state and public participation,
the final verdict on this issue is in the control of many other
parties besides EPA.

At the same time, there are important aspects of SARA
that work toward greater coherence in EPA s implemen-
tation of Superfund. Amendments to tack a federal cause
of action for toxic torts or a victims”compensation pro-
gram on to CERCLA were defeated."6EPA was given an
opportunity to build strong adminirtrative records behind
its RODs and the power to postpone challenges to its
cleanup decisions until after implementation of its
remedy.”” In the area of settlement procedures EPA was
given discretion to use all the innovations proposed without
being compelled to justify its handling of settlements in
court." And the replenishment of the Superfund at a
much higher level of S8.5 billion greatly increased EPA s
leverage.
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Major Amendments

Among SARA's many provisions, seven areas of amend-
ment can be identified that arc likely to have the greatest
impact on how EPA operates the Superfund program in
the future. These areas include; (i) cleanup standards; (ii)
Superfund replenishment; (iii) settlement pro.isions; (iv)
state participation; (v) public participation; (Vi) health-
related authorities; and (vii) the new federal facilities
cleanup program. Any assessment of the effects of SARA
turns largely on one s assessment of the effect of the new
provisions in these areas.
1 Cleanup Standards."" Establishment of detailed new
mandatory cleanup standards in CERCLA &l21 is by far
the most important change made by SARA. In light of
EPA extremely limited experience with completed
cleanups, there was very little hard data on cleanup costs
for EPA to use or for Congress to review in determining
appropriate cleanup levels. OTA's assertions that the cur-
rent cleanup technology accepted by EPA would produce
recurrent problems™"* and the refusal by many House mem-
bers to give EPA much discretion on standard setting™
produced a strong preference for “permanent™ cleanup
methods and “national” cleanup standards based on the
requirement that all legally applicable or relevant and ap-
propriate federal (or more stringent state) environmental
standards be met. Some of these standards from the
SDWA, for example, could require total elimination of cer-
tain substances in tite cleanup process. An analysis by an
outside economic consultant for submission to the con-
ferees evaluating the House proposed cleanup re-
quirements, particularly with respect to permanent
cleanuDS, projected a 2.6 to 5.5-fold increase in cleanup
costs."

There was no way the conferees could satisfactorily test
such assertions about drastic increased costs of the cleanup
standards under consideration. The proponents of the new
standards could point to six internal waiver provisions in
SARA" which were intended to give some flexibility so
long as human health and the environment were protected.
But S121(d), the new CERCLA omnibus cleanup standards
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section, incorporated so many other laws that were them-
selves in the process of change that lew, if any, of the Con-
ference Commiltcc members could have had a clear idea
as to what the new standards would mean in practice.

CERCLA aswritten in 1980 did not contain any detail-
ed statutory standards f0r cleanups. Section 104(c)(4) pro-
vided that EPA shoind select appropriate remedial actions
"which arc to the extent practicable in accordance with
ihe national contingency plan and which provide for that
cost -effecti\e response which provides a balance between
the need for (lie protection of public health and welfare
and the environment.”"™ The current NCP policy on
cleanup refers to that remedy "that effectively mitigates
and minimizes threats to and provides adequate protec-
tion of public health and welfare and the environment.”'-~
With staled exceptions, "this will require selection of a
remedy that attains or exceeds applicable or He .-am and
appropriate Federal public health and environmental re-
quirements that have been identified for the specific
site.”””

The April 1985 OTA studyI’ was influential, particular-
ly in the House, in supporting strong requirements lor
permanent remedies. The Administration had proposed
that the permanence of aremedy be made one relevant fac-
tor in the analysis of cost-effectiveness; die Senate bill pro-
vided that permanent solutions should be preferred. The
House bill required EPA to select a permanent solution,
where such a solution was feasible and achievable, to the
maximum extent practicable. IT there were no feasible and
achievable permanent solution, the House bill provided
that EPA must require action adequate to protect human
health ad the environment and put the site on an "in-
terim” cleanup category on the NPL. EPA could laicr re-
quire further action if new permanent solutions became
available and the interim solution was not fully effective
in protection of health and the environment.

The Senate Environment Committee had taken a similar
approach as EPA in requiring cleanup standards adequate
to protect health and the environment and in utilizing rele-
vant standards under other federal legislation. The House
Commerce Committee went further and required treatment
to the level of control specified in relevant federal legisla-
tion and RCRA level treatment at off-site disposal sites.
EPA was required to consider more stringent applicable
state sta ds and explain why an inconsistent remedy

: the state could apply its more stringent stan-

sy the extra cost. The House Public Works
v 4 xiiuee bill was similar and added special treatment
standards for dioxins and a “value engineering” review
requirement on the standards applied to cleanup sites
costing over 54 million. On the floor, the House inserted
considerably more restrictive requirements concerning ap-
plication of state environmental and siting standards. The
states would not be required to pay for the extra cost of
applying their more stringent standards. As explained by
Representative Eekart (D-Oliio), the compromise the
House committees adopted would tequire state involve-
ment in the initiation, development, and selection ol all
cleanup action*.
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I'hne Continence Committee wrote a &l21 on cleanup
standards that substantially revised both the Senate and
House versions. It basically icquires that remedial actions
assure protection of human health and the environment;
that they be. to the extent practicable, consistent with the
NCP; that they be cost-effective; and that they give
preference to permanent treatment to the maximum ex-
tent practicable.

The final 8121 cleanup standards make all “legally ap-
plicable” or "relevant and appropriate” federal standards
and all more stringent state standards applicable to on-site
cleanups. Where the remedial action involves transfer of
hazardous substances off-site, they may only be transfer-
red to facilities operating in compliance with RCRA. other
federa aws, and applicable stat" requirements.

The waiver clause adopted in CERCLA &121(d)(4) con-
tains wliai could be one of the principal battlegrounds in
the new CERCLA. If it is correct that the new permanent
cleanup standards are more than twice as expensive as the
present standards, PRPs may feel driven to explore every
avenue, Including litigation, to find more economical solu-

ions. They will find multiple grounds for contesting the
application of the new cleanup standards, either arguing
that a waiver is appropriate, that the outcome is not cost-
effective, or that 8121 should be interpreted differently.
The result could be a significant dropoff in voluntary set-
tlements on cleanups and a possible return by EPA to plac-
ing principal reliance on its own cleanups under S104
drawing on the greatly enlarged Superfund, followed up
by Justice Department &l07 cost recovery actions. EPA s
resort to the Fund also will make available the otherwise
unavailable “Fund balancing” waiver authority, enabling
EPA to waive 8121 cleanup standards if the cost to the
Fund is disproportionate to needed use of the Fund for
other sites.

However, if EPA can build administrative records for
its RODs that will hold up under the arbitrary and
capricious test set out in SARA &l13 PRPs are likely to
find that litigation is usually unproductive. EPA’s resort
to the Fund, because of SARA preenforcement review
limitations,I” will shield EPA from court challenges to the
remedial action selected until years later when a 8107 cost
recovery action is eventually brought. And since EPA and
the Department of Justice treat their CERCLA litigation
expenses at a site as reimbursable response costs also to
be paid by PRPs,”0they would not be deterred from this
course bv the Department’ litigation expenses under
CERCLA 107

1 Fund Replenishment.' SARA ssecond major feature
is the very substantial $8.5 billion five-year replenishment
of Superfund. The 1986 amendments provide this sum
from a combination of (i) S2.7 billion in petroleum taxes,
imposed on imported petroleum at a somewhat higher rate
than on domestic: (ii) S1.3 billion in chemical feedstock
taxes and a tax on imported chemical derivatives; (iii) $2.5
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billion in i new "environmental lax" on corporations; and
(iv) the balance from general revenues, recoveries, and in-
lercst. fbe use of @ new general environmental lax on in-
dustry to fund Superfund was the basis for the Administra-
tion's veto threat to SARA. The Senate Finance Commit-
tee argued that rather than reBresentmg.! retreat from the
"polluter Rays" principle, a broader tax was appropriate
because "the cleanup of abandone_d hazardous waste sites
isa broad societal problem extending beyond the chemical
and petroleum industries."'t

EPa maintained during the legislative debate on SARA
that an sg5 hillion level of funding vis more than ii could
effectively use. As noted above, however,"1if PRP
resistance to aqreement on application of the costly new
standards should become widespread, it is quite possible
that EPA will find a use for much greatet amounts from
the Fund to carry out its own cleanups under §104, leav-
ing it to the Justice Department to sue for cost recover%/
later under s107. It should also be noted that, althoug
SARA terminates use of the Fund to pay natural resources
damages, many new uses of the ‘Fund for health
assessments, an expanded ATSDR program, increased
assumption of state costs, and other new expenses will pro-
babl){ hecome sizeable. _

Although EPA has seemingly ample funds in the new
replenishment for an accelerated pace of cleanups, it should
be remembered that EPA cannot enter into a Fund-
financed cleanup of a private site unless it has state agree-
ment to fund 10 percent of the costs, that it cannot han-
dle a state-operated site unless the state agrees to cover 50
percent of the costs, and that the states must agree to pay
operation and maintenance costs at all sites where the Fund
is used. Although EPA has repeatedly changed its policies
to ameliorate the impact of the stale cost-sharing re-
quirements, and the SARA amendmentsgo further in this
respect, it is likely that the new augmented Superfund pro-
gram and the more expensive cleanup standards will find
some states unﬁrepare_d to meet their cost contribution re-
quirements. Where this is the case, EPA’s pace of cleanuE
activity under CERCLA s104 will be slowed even thoug
it has increased resources in the Superfund.

[ Settlement Provisions."* Although the Senate-proposed
mandatory settlement procedures were virtually all made
optional in conference, SARA s settlement provisions are
still another important feature of the new law. The 1980
text of CERCLA had virtually no language to guide or pro-
mote voluntary- settlement of EPA. claims on PRPs for
cleanup costs. There was very little language relevant to
eontribuiion among PRPs, no’language on the Fund's paY-
ment of the "orphan shares” of unknown or unavailable
PRPs (known as "mixed funding") or on settlement of
de minimis shares, and no language authorizing releases.
Given EPA's need at the outset (o make its claims for strict
and joint and several liability credible, the agency initially
invested little effort in encouraging PRPs to undertake
vquntarY cleanups. After a round of settlements durin

the Rurlord-Lavelle era that were later attacked a
"sweetheart Jeals," EPA ami the Justice Department mov-
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ed to an era of hard-line enforcement by lawsuit.” Given
the uncertainty of court interpretation of the new law, the
usually large numbers of PRPs involved at many sites, and
the potential amounts of money at stake, the prevailing
Pa_ttern in CERCLA enforcement became protracted mass
itigation. Cases took years to resolve in the courts, g|vm8
rise to concern that in many cases the parties would spen

more on lawyers than they did on cleanups."*

~ By 1984 EPA was again moving to a policy of encourag-
ing voluntary settlements. It indicated that under certain
circumstances PRPs might participate in preparing the
RI/FS study necessary to Select a remedy and later liberaliz-
ed these conditions. It decided that no CERCI.A 8104
cleanup would be finally settled until the RI/FS was
prepared, mapping the scope of the problem and setting
out the alternative solutions lo be considered with their
estimated costs. This decision gave PRPs more time to
organize their position and a chance to participate in the
RI/FS, and gave all parlies to a settlement much more in-
formation on which to base any decision. On December
5, 1984, JEPA issued its Interim CERCLA Settlement
Policy,"-P'wvhich is still EPA's basic framework for set-
tlements and which basically is affirmed in SARA.

The 1984 EPA settlement policy is not as explicit as the
SARA amendments and tends lo speak bY inference. Fot
example, while reaffirming the principle o strict and join
and several liability and the goal of 100 percent coverage
of costs by PRPs, it also says that  (t]he APenc will ¢ n-
sider settlement proposals for cleanups of less than 100%
of cleanup activities or cleanup costs” "' and that * [vvjhere
the Federal government a¢ce§1ts less than 100% of cleanup
costs and no financially viable responsible parties remain,
Superfund monies may be used to make up the dif-
ference.” """ Because of the lack of clarl_ty_ in CERCLA,
the EPA policy statement expresses a willingness in cer-
tain cases to shield settlements from later contribution
claims by offering * contribution protection” covenants in
certain cases. It esgouses the principle of furnishing PRPs
with more of EPA’s data on volume, sources, and
character of releases but docs not commit EPA to supply
all the data that might be relevant to a settlement.

Senators Domenici (R-N.M.), Simpson, and Bentsen
(D-.Texg introduced a package of settlement amendments
during Senate floor debate on Superfund, and the amend-
ments, rather than being debated, were accepted by the
floor managers."" These amendments built on EPA's set-
tlement policy and proposed to add “sweeteners” to ac-
celerate the settlement process: (i) to facilitate settlements,
EPA should circulate a “ nonbinding preliminary alloca-
tion of responsibility" among PRPs, as well as informa-
tion on settlements at other facilities and the technical in-
formation EPA expected to use in evaluating .settlement
proposals: (ii) setlleiuent olfefs by PRPs representing so
percent or more of the shares allocated by EPA mlght be
made, with the possibility that the PRP group could a*k
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a federal disiricl court to compel EPA to accept the offer
if rejection were deemed * unreasonable": and (iii) if the
PRP offer included everything but * orphan shares,” the
Fund should contribute a 10 percent bonus to the amount
of the offer. The Senate settlement amendments also con-
tained explicit provisions on settlements with de minimis
Bartles and the use of mixed funding. Contribution pro-
lems were resolved by a detailed statutory provision. In
addition, EPA was fo be given explicit’ authority for
releases of liability, which must be apPr_oved by the court
after opportunity for comment by all interested parties.

The House settlement provisions lacked the Senate's
nonbmdeFPrehmlnary allocation of responsibility, court
review of EPA's refusal to accept a settlement offer, and
provision for a “bonus" contribution from the Fund to
mixed funde. Various environmental groups campaign-
ed successfully during conference to eliminate the man-
datory Senate settlement provisions and ultimately achiev-
ed a result much closer to the House provisions,

The new settlement provisions inserted by SARA in
CERCLA =12 contain explicit authority for mixed fun-
ding and de minimis settlements. Statutory rules on con-
tribution were also adopted. All §106 settlements are to
be embodied in consent decrees with full opportunity for
public comment beforehand. EPA |Sﬁ|ven the option in
* special notice procedures” to notify all PRPs of the iden-
tity of all known PRPs, the nature and volume of the
releases they are responsible fo*. and a ranking of the
hazardous substances at a facility. In addition, EPA is to
develop * guidelines for_Preparmg nonbinding preliminary
allocations of responsibi |t5{.“ Use of the Senate’s proposed
nonbinding preliminary allocation of responsibility is left
up to EPA.

When it would expedite settlements under this section and
remedial action, the President may, after completion of
the remedial investigation and feasibility study, provide a
nonbinding preliminary allocation of responsibility which
allocates percentages of the total cost of response among
potentially responsible parties at the facility.

Instead of the Senate provision allowing PRPs represen-
ting over 50 percent of the allocations at a site to force
EPA toacourt review of their settlement offer, SARA pro-
vides that, where PRPs have made a “substantial offer"
which EPA rejects, EPA must give a written explanation,
but its rejection is not subject to judicial review. The Senate
provision for a 10 percent bonus from the Fund to a PRP
settlement offer covering all known PRPs was dropped in
conference.

Releases are to take the form of covenants not to sue.
There are special arrangements for covenants not to sue
covering transport and secure olT-site disposal of the hazar-
dous substances involved where EPA has rejected an on-
site remedy consistent with the NCP. The federal natural
resource trustees are also notified of possible settlementl
so that their covenant not to sue can be obtained.

It is to be noted that, while the new CERCLA settle
mecnt provisions elaborate some useful provisions to
facilitate settlements, from the pomt 0f *iew of I'RI'S they
contain very little that is obligators on EPA. | PA is free
to find that a nonbinding preliminary allocation of respon-
sibility should not be used at a parv.dar SIt¢ and {0 Ireely

Ul s\k\ 5t::i.o.’(Arki I \,. 4:1 nc.viiozuiini .
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re&ect any settlement offer. It is possible that for a time
PRPs themselves will be uncertain as to the utility of these
provisions and perhaps, as suggested earlier, will' focus on
testln? what the new CERCLA standards mean in litiga-
tion. In such a situation, EPA and oilier groups interested
in promoting alternative dispute resolution will face a real
challenge to demonstrate the new CERCLA §122 settle-
ment procedures can produce useful results.

[ Slate Participation.  Another of SARA’s important
features is the much greater role it gives to the states in
Superfund implementation. The limited provisions deal-
ing with stale participation in the orlglnal law appeared
to leave Superfund much more of a federal program than
RCRA. Although states were free to clean up sites on their
own, if they wished to share in Superfund they were sub-
ject to significant cost-sharing requirements and increas-
ingly detailed EPA regulation of the cleanup activities. Un-
til' SARA, CERCLA preempted state taxation used for the
same purposes as Superfund taxes, eoitained no re-
quirements for state review in connection with EPA
cleanups, and %ave the states only a very informal rela-
tionship to EPA's voluntary settlement procedures. The
1986 amendments change all this ar.d make the states
henceforth EPA’s partner at each stage of cleanup or set-
tlement. Meantime, in EPA’s Superfund operations state
environmental concerns have become a Key element in
listing of sites on the NPL, and EPA's decision to run
much more of the Superfund program out of its ten
regional offices has facilitated greater state involvement.
~ The Administration's initial proposal in early 19S5 to
increase the state cost share in Superfund cleanups at
grlvate sites from 10 to 20 Percent was promptly rejected
y the Senate and House. Instead, the cost-sharing rules
wecic relaxed in favor of the states. It was made clear that
the costs of restoring surface and groundwater resources
would be classified as a remedial expense, subject to a 10
percent state contribution, rather than as * operations and
maintenance costs," which are completely a state respon-
sibility after the first 6year. The states were given expand-
ed credit for their 1978-80 expenditures on cleanups toward
their share of Superfund costs, and the requirement of a
50 percent state contribution for cleanup of sites owned
by a state at the lime of disposal was limited to sites
gperateld by a state or by a state contractor at the time of
Isposal.

The new cleanup standards in CERCLA 8121 give the
states a strong voice both on what standards apply and how
EPA works out these standards with PRPs. State standards
which are more stringent than federal standards must be
applied in on-site cleanups. OIT-site disposal must comp-
ly with all applicable state requirements. EPA maz not
?rant a waiver without givin'g the relevant state a chance
0 review the data. A state has standing to enforce federal
and state standards with respect to anﬁ cleanup by action
in federal court. Il the state cannot show that CERCLA
mandates the cleanup standard it seeks, it may still com-
gel application ol this standard by advancing the extra cost.
tates participate in each stage ol FPA's Process of iden-
tilyine NPL >jlos and the appiopriate cleanup remedy.
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EPA must noiify the relevant state of any settlement
negotiations with PRPs and obtain that state's comment
8n oth any proposed settlement and the resulting consent
ecree.

In only one respect does SARA place a greater burden
upon the states. This burden arises I'rom the requirement
that within three years the slates must provide assurances
to EPA that they have sufficient treatment and disposal
facilities in compliance with RCRA to meet the state’s need
for 20 years. 14l EPA 'is required to suspend Superfund
remedial operations in any state that does not meet this
requnement In actual practice, the requnement mai be
helpful in strengthenm% the hand of a governor seeking
a deadline with-which to confront a dilatory legislature.

[ Public Participation,"** A fifth major area addressed
in SARA 'is gubhc part|C|pat|on This includes a feature
newto CERCLA, citizen suits,14' Although CERCLA in
1980 did not contain eXp|ICI'[ public participation re-
quirements with respect to choice of cleanup remedies or
approval of settlements, criticism of the Superfund pro-
%ram during its administration by EPA Administrator
nne Burford and Assistant Administrator Rita Lavelle,
followed up by lawsuits brought by the Environmental
Defense Fund and New Jersey, M led EPA to adopt public
Rlartlmpatlon policies for remedlal action at NPL sites. The
CP was amended to require that response actions be sub-
ject to public comment.147 Where EPA took short-term ac-
tion to abate a threat to public health, welfare, or the en-
vironment, a spokesperson would be ap ointed to inform
thecommunlty and respond to inquiries.'4 For longer term
remedial action a community relations plan would be re-
quired.'4" Opportunities for public comment were also re-
quired on settlement agreements and consent decrees,""
In §109 of H.R. 1342, the Administration- sponsored
Superfund amendments, it was proposed that these ad-
ministrative policies on public participation be made
statutory requirements; this suggestion was adooted by
both the Senate and House. Under SARA the public must
be given a chance to comment on both a proposed remedial
actionand on the consent order settling a case. EPA must
respond to these comments. In addition, SARA adds other
public participation features which increase the possibili-
ty cf multiple challenges lo EPA’s Superfund decisions and
ﬁlace a new emphasis on detailed investigation of any
ealth risk that the public may be concerned about:
()  SARA includes provisions to make technical
assistance grants to Superfund site community groups to
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fund their development of data to challenge proposed selec-
tions of remedy. “*

(i) SARA establishes a citizen suit provision in
CERCLA.11The 1984 RCRA amendments had adopted
a very btoad citizen suit provisionZ 1that could also be ap-
plied to Superfund sites if, as was likely, the substances
were classified as solid or hazardous waste. SARA adds
citizen suit provisions authorizing suits for alleged viola-
tion of CERCLA standards, regulations, requirements, or
orders: and against EPA or other federal agencies for
failure to perform nondiseretionary duties under
CERCLA. Frequent comments in the Senate and House
floor debates™4 about use of the new citizen suits clause
indicate that it may play a key role in several areas, in-
cluding enforcing schedules and challenging cleanup
decisions.

(iii) SARA authorizes private persons to petition EPA
to have risk assessments done on any site."' In addition,
in a far-reaching provision, SARA authorizes private par-
ties to petition the ATSDR to do health assessments"60f
the health risks present at specific Superfund sites,
regardless of whether such sites have been placed on the
NPL. This latter provision appears to have the potential
to trigger serious health questions about a site and could
produce demands for EPA regulatory responses at an early
stage. .

(iv) The community right-to-know and emergency plan-
ning provisions"7adopted in response to the Bhopal mass
chemical poisoning episode in India in December 1984 con-
tain elaborate provisions likely to sensitize the public to
risks from the presence of hazardous substances in com-
munities. They also contain requirements for emergency
planning, some of which will stimulate further communi-
ty or state review of what Superfund risks are present in
a community and how they arc being dealt with.

1 Health-Related A uthorities.1* A nother feature of ma-
jor importance in SARA is the expansion of health risk
expertise to be brought to bear on Superfund sites. The
ATSDR provisions in CERCLA &I04(i), largely unused in
the original version of CERCLA, have been greatly ex-
panded in SARA. ATSDR isgiven broad authority to do
toxicity profiles, testing on hazardous substances, and
health assessments at Superfund sites. Such assessments
must be done at all NPL sites and at other sites on the re-
quest of EPA or a state. As noted in connection with public
participation, the public may also petition for such health
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assessments. "A I'SDR isalso required to list 200 or moie
haAirdons substances with toxmlt%gro_flle_s on each. If the
health assessments result in ATSDR findings of "signifi-
cant risk to human health," EPA is required to eliminate
or substantially mitigate such risk, if necessary by requir-
ing such cosily remedies as pros ision of alternative water
supplies or relocation of theﬁ)opulat_lon affected.It is
also possible that these ATSDR studies will lay the basis
for plaintiffs" toxic tort suits.
[ Federal Facilities Cleanup Program.™" The final ma-
|£r feature in SARA involves cleanups at federal facilities.
ven in comparison with the new five-year $8.5 billion
federal contribution to Superfund. the additional federal
expenditures requited bF the 1986 amendments for cleanup
at federal facilities are [ikely to he very large. The Depart-
ment of Defense, for example, has hbeen Wrestlln% with
cleanup at one site, the Rocky Mountain Arsenal near
Denver, where the Army’s suit against one PRP claims SI .8
billion In response costs."'i These federal expenditures are
separate and apart from Superfund because Superfund is
not available for federal facility cleanup costs.IM In the
NCP, EPA has previously reached the policy decision that
federal waste sites meeting Superfund criteria should be
listed on the NPL, even if Superfund monies were not
available to clean them up."4 _

in SARA Congress has required a systematic Elan for
cleanup of federal facilities in accordance with the NCP
and CERCLA, with deadlines for assessments, NPL
listing, preparation of RI/FS, and selection of remedial
action. The Department of Defense, by far the largest
federal proprietor of Superfund sites, is required to set up
an environment restoration pro?ram at its facilities and
to arrange fo .mpporting annual appropriations.’6l Both
EPA and the relevant state must concur in the remedial
action selected at federal facilities.

Summary

As one reviews the five-and-a-half gears since the Super-
fund program was inaugurated in 1981, one ohserves many
EPA changes in course, extremely modest cleanup i)_ro-
?_ress,-tremendous transaction costs, and a dawning realiza-
ion that the cleanup task will be much more technicall

difficult and expensive than originally anticipated. SAR

attempts to give statuto_rfy guidance on many of the policy
issues involved, to clarify the standards of cleanup to be
af)phed, and to facilitate settlements. At the same time it
also multiplies the parties to be consulted and the oppor-
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tunities for veto through state participation, public par-
ticipation, and citizen suit provisions, it should he clear
tlial SARA ‘increases the prospects for regulatory and liiiga-
tiun "gridlock" in the Superfund program. In addition,
the increased health-related scrutiny of Superfund sites and
[he provision for ATSDR health assessments may greatly
stimulate debate about solutions wherever there isprolong-
ed uncertainly about health risks. They may also stimulate
private toxic tort suits against PRPs by residents of the
area .surrounding a hazardous waste site.

The welter of Superfund litigation to dale has helped
to clarify some basic principles of the program, but It is
verly much to he hoped it will not lake another four years
of fitigation to test and clarify the new SARA provisions.
There is a need for a great educational effort, great pa-
tience, and cooperation by EPA, the PRPs, and affected
states and communities to arrive at voluntary solutions.
But if this need for voluntary solutions is unmet, and the
already extensive Superfund litigation continues or pro-
liferates, SARA has the ingredients for a great many more
cases where more is spent on lawyers than on cleanups.

Hopefully, SARA's resolution of debate about the ex-
tension of the Superfund and amendment of CERCLA,
followmg_ three years of congressional hearings, commit-
tee negotiations, and floor discussion should open impor-
tant opportunities for achievement of Superfund ggoals.
EPA, the states, and PRPs now have the challenge of run-
ning a better program with more cleanups and less con-
frontation. The cleanup industry has a glowing opportunity
to develop new business and more cost-effective and more
permanent cleanup technology. EPA. the Department of
Justice, PRPs, and private sector specialists in alternate
dispute resolution, mediation, and creative institution
building such as Clean Sites, Inc.,"66 have an opportunity
to make voluntary settlements and prompt cleanups the
pattern rather than the exception. For both government
and industry, the Superfund program as reauthorized by
SARA, which OTA has predicted will run bej{(_)nd the year
2000, beyond 2,000 sites, and beyond S20 billion in Fund
costs,'6 1sa tremendous challenge to the nation’s capaci-
ty to solve a hig and expensive problem involving participa-
tion by many parties, complex _technolo%lcal, economic,
and health issues, and an unendm? need for cooperation.

This isan assessment of SARA for the longer term. For
the present, a wise political observer has written of the
enactment of SARA:

[T]he Superfund bill marks a ma%or commitment—financed
In‘a balanced way—to clean up the |||e-thrca|en|n81re3|due
of the now waning industrial age. It Is a symhol that even
In this conservatve era, governmen% and Industry are
gre ar?d to meet iligir obligations to public health, norwa'k
way from ihem.

166. qlean Sues. Inc.. is an E]d e Ferg onprofit, haéardous Waste
o gRE b e
b B i
nesﬁtAge ne. .lfsi\n L?nevenglrn. nvol., £, Mar. VS5 a 2%,

167. OTA Simkr n» Stp.ATtiiv, supra time 83 at 3 _
Ins Ufode], |1_I|3 'I'Jﬂt CtmvrQ'zss' Deceptively Prittiueave, Wa-li-naton
i, tel 220 Tsn it \2b,



«12-86

NEWS A ANALYSIS

16 ELR 10377

CERCLA As Amended: A Seetion-by-Section Commentary

I. RESPONSE ISSUES
A. Scope of Superfund Program

(i) Primary Attention to Public Health Threats*

The Amendment _

The last sentence of §104(a) of SARA, amending CLKCILA
104(a)(1), adds a broad directive to give primary ‘attention to

}] osltehr?heas%slwmch the President deéms may présent a public
ealth threat.-

CERCLA Prior to Amendment
CERCLA 8§104(a) authorizes EPA to respond to threatened or

actual releases of hazardous substances, pollutants, or con-

taminants which may present an imminent and substantial danger
to the public health or welfare or the environment.

Administration Proposal . | _

Section 101 of the Administration's bill, H.R. 1342, focused
Superfund response authority on releases of hazardous substances
from uncontrolled hazardous waste sites," EPA Administrator
Thomas noted that the response authorities in the present law
are |00 sweeping in scope, saying that they "have the potential
to dilute our scarce Superfund resources amon% non-site related
releases, situations posing minimal public health threats, and other
circumstances.” 4

Senate Action _ _
The Senate Environment Committee Report emphasized that

within EPA’s broad authority to respond to actual or threaten-

ed releases of hazardous substances or contaminants, EPA should
place as first priority those threats to public health.’ This would
not, however, preclude response lo situations which pose a purely
environmental threat.6 The Senate bill contained a provision near-
ly identical to that adopted by the Conference Committee.

House Action

The chanqes made by the House in CERCLA 8104 were intend-

ed to clarity and strengthen EPA’s authority to respond to releases
of hazardous substances, pollutants and contaminants.’ The final

House bill prov ision, which was adopted bg the Conference Com-

mittee, required that primary attention be devoted to releases
\t/\r/]mcrg *the Administrator deems may present a public health
reat.

RIS o s s s
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S. Tiie on!, change made by the Comereiue Committee was to cn.it ee
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(ii) Priority for Drinking Water Supplies’

The -/mendmem . _
SARA §_118$1) adds a new CERCI.A 8118 requmnP the Presi-
dent to give 'ﬂh priority to responses to releases of hazardous
substances, poflutants, or contaminant' which result in the clos-
ing of drinking water wells or contamination of a Bnnm al drink-
Ing water supply. This priority will he aEJphed oth tor listing
purposes and lor actions taken™ pursuant ©o CERCLA 88104 or
106.

CERCLA Prior lo Amendment
No provision.

Administration Proposal
None.

Senate and House Action .

The Senate bill contained no similar provision. The Conference
Committee adopted the House provision with one slight modifica-
tion. The House bill placed priority on contaminafion of a sole
or principal drinking water source as designated under the SDWA.
the Conference Committee modified " this so that the Ad-
ministrator would not be constrained by existing interpretations
of thic phrase under the SDWA.

(iii) Prohibition of Response to Various Kcleuses"

The Amendment .
Section 104(c) of SARA amends CERCLA §!04(a) to prohibit
Superfund responses for (a) releases of naturaIIK_ oceurring
unaltered substances: (b) releases front products which are part
of the structure of, and result in exposure within, residential,
business, or community structures; or (c) releases into public or
P_rlvate drlnkm% water supplies resulting from ordinary deteriora-
ion of the system." A savmrqs provision allows, for re3ﬁonse to
any hazardous substance refease where a public, health or en-
vironmental er_ner?ency exists and no oilier person lias the authori-
ty and capability fo reSpond to the emergency in a timely manner.

CERCLA Prior to Amendment

CERCLA 810.'(a) authorizes EPA to respond to all threatened
or actual releases of hazardous substances, JJollutants_, or con-
taminants which may present an imminent and substantial danger
to the public health or welfare or the environment.

Administration Proposal
The Administration's proposed amendment would not allow EPA

: eo%i]sljﬁltive I|-|0|ﬁtory Sougfeﬁ . 494, no provision,
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lo respond lo the followng types of releases, absent a detutminu-
iu)ii that die release constituted a major public liealdi or cn-
vironmenial emergency in which no person is authorized or
capable ol responding: (1) releases from mining activities covered
by SMCRA; (2) releases of pesticides registered under FIFRA;
(3) releases affecting dwellings or inhabited community structures,
or water supply wells when contamination is not caused by a

release I'tom a hazardous substance facility; (4) teleases ol natural-

ly occurring, unaltered substances from locations where they are

naturally found: and (5) other teleases covered by a federal per-

mit." The Administration’s ptoposu! would also prohibit EPA
response under I.'"ERCLA 8§104(a) to pollutants and contaminants,
permitting response to hazardous substances only."

Senate Action

Although the Senate Environment Committee substantially
adopted the Administration provision, it did not exclude responses
to releases ftom mining sites, pesticides, or releases purs ::'r.t *o
a federal permit. The Senate bill followed this pattern and \»ss
subsequently adopted by the Conference Committee.™

House Action

The House bill adopted the Administration’s proposed limita-
tion to CERCLA response authority with some modifications.
Section 118(a) provided that EPA may not respond to releases
from coal mining sites for which a response is available under
SMCRA in addition lo those adopted by the Conference Com-
mittee in SARA 5104(c). This bill included a savings clause which
would allow EPA response in these eases if EPA determined (hat
the release constitutes a major public health or environmental
emergency. The House bill did not adopt the Administration’s
proposals which precluded response to pollutants and con-
taminants or lo releases resulting from pesticides registered under
FIFRA.

(iv) Provision of Alternative Water Supplies”

The Amendment

Section 101(1% of SARA inserts a new definition at CERCLA
8101(34) which clarifies that the term "alternative water supplies”
Includes drinking water and household water supplies.’

CERCLA Prior to Amendment

At present CERCLA includes in its definition of removal"* and
remedial action2'the "prov ision of alternative water supplies.”

Administration Proposal
None.

Senate and House Action

Section 107 of the Senate bill clarified tltat "alternative water
supplies” includes, but is not limited to, drinking water and
household water supplies. The Senate Environment Committee

14. House Commerce Committee Report at 128,
15, ld. at 127.

16. The Senat Envrronme ommrtteelr edexarﬁtples of specific. situa-
Hens v\/nrc Were |n enge % OVE examples o;t{some
aé/r/ﬁe not so |n en enate Envi onment ommittee Repor

17. Legislative Hrsto Sour i
e
Rrge\rerrﬁe éommrttee Report at 186.

IS. SARA ?101If|. CERt.I A 5101(34L. FI R Siai. 44D0S
19. CLKC! \ 5101(23) 42 t S.C. 59601(23). | 1 K siai ¢400"
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was informed that EPA had only used its prior_authority o
replace drinking water and not household water.1.The Commit-
tee staled that “the_teplacemem of all water, not just that used

drinking, is important lot the ﬁrotectron of human
heal h.... [Plrudencr demands that when the drinking water
supplres ate replaced, household water supplies should he replaced
as well."™" flte House bill lutd no corresponding provision.

(v) Community Relocation™

The Amendment
Section 118(h) of SARA amends the definition ot remove_ or
removal to Include the costs involved in permanent relocation
of residents where cost-effective or necessary to protect public
health or welfare." For businesses located in these areas, such
costs Include tite payment of business debt installments runnrn%
from the date of evacuation until 30 days following permanen
relocation. Individuals unemployed as 4 result of rélocation arc
entitled to assistance as provided'in 88407 and 408 of the Disaster
Relief Act with funding provided under CERCI.A. rite Con-
ference Committee added an express limitation restrrctrn%the ap-
plication of litis provision to droxrn sites in Missouri

In a related measure, SARA 8110, which addresses_health-
related authorities, adds a new C RCLA §104(i)(11),8This sec-
tion authorizes the permanent or temporary relocation of in-
dividuals when a health assessment results in a frndrn? that ex-
Rosm]e to certain substances presents a significant risk to hitman
ea

CERCLA Prior to Amendment

The definition of remove or removal in 8§101(23) incluoes only
temporary evacuation and housing of threatened Individuals not
otherwise provided for.

Administration Proposal
None.

Senate and House Action
The Senate Environment Committee, concerned hy the difficylties
EPA had in responding to the. Times Beach, Missouri dioxin
episode, proposed to grant detailed authority > UFA ‘e handle
community relocation as part of a removal action. This includ-
ed expandrng the definjtion of removal to include such jtems as
payment of Business debt and unemployment compensation. The
Provrsron authorized EPA to provide permanent relocation as
he most appropriate remedy even when the site is not on titc
NPL.2 The Committee stressed the clarifying nature of the
amendment, stating that the amendment wias not intended to
substantially alter the sco eorrntentofCERCLAZThesepro
visions Were incorporated in 8105 of tlte Senate bill. The House
amendment contarned no comparable provision.
21. Senate Environment Committee Report at 7.
2. d. at|78 ‘
2a. Legisiative Hist ource iy
Inistration %% Itl tﬁ 42, S, 49%,%t%)rovrsron.
enate rnrrr ngtlengotg rrtmr ee Report at 6-7, 79.
Xrﬁ&reg é mrittee Report at 2:5-2
24. SARA 5118th§J ELR s ... 44047, as a note alter CERCI.A 5118,
25, Thes srt%s rnclude those at which.a ec jon ncernrn relocatr
y Sidered as oi atE ngmenY
out maic-Creek, Piazza ag%stevr/oo |
|mes eac rence ommrttee
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(vi) Abandonment of Hazardous Waste Receptacles Included
us Releasel*

The Amendment
SARA 9101(c) amends the definition of release in CERCLA
§101(22) to include the abandonment or discarding of barrels,

containers, and olher closed receptacles containing any hazar-

dous substance, pollutant, or contaminant.'0The use ol the word
"containing" is intended lo cover situations where the receptacles
are broken open, currently leaking, or merely lined with residue.

CERCIL.A Prior to Amendment

According to the Conference Committee, the definition of release
under CERCLA 8101(22) allows the President to take response

action with regard to such receptacles. The new amendment mere-

ly confirms and clarifies the President’s present authority."”

Administration Proposal

None.

Senate and House Action
The Senate bill did not address (his provision. The Mouse bill
provided the language adopted by the Conference Committee.

B. Authority to Respond to Release and Prepare RI/FS,S

The Amendment

Section 104(a) of SARA amends CERCLA 9104(a)(1) to
authorize EPA to allow PRPs to conduct removal or remedial
actions and prepare RI/FSs in accordance with §122 on set-
tlements.” No preparation of an RI/FS by a PRP shall be
authorized unless EPA has determined that the PRP is qualified
to conduct it; arranges for a “qualified'"" person (who is to be

& L%qnslatrve Hrst%%Sourfee_lR 1342/8 égﬁ% no provision.

Inistration 808&
ouse Commerce Committee RG%O
ouse L1 eport at 5

R’ﬂf regfg Eommrttee F%Zpo 3at 184,
3. %%é\ §101(c), CERCLA §101(22), 42 US.C. 89601(22), E'R s 1.
31. Conference Committee Report at 184

5L [l Hhogy S, o s 0 st

eHgtg rn/rrgng)len % Ittee Report at
i i tgoré at%ﬁgeaaat 47
&rafgeétgeoﬁ "{ ﬁ g fpo t'at 188-189.
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35. The House text referred foa * qualified, objectjve rse " The Con:
?erencelﬁe ot I Irace the @rm T0 rject%vel aﬁﬁ é‘scussron of
Its requirerent that a " qualified person™ perform the oversight:

The term "qualified person." refers to someone with the pro-
fessional qualifications, expertise, and experience necessary
to ptovide additional assurance that the President is conduc-
ting. menninglul oversight of the remedial investigation and
feasibility studies being performed bzy potentially responsible
Partres In accordance With section 122" The PreSident reams
he prutsipal responsibditv to pr-vpt-i. oversee the conduct
of remedial investigations and icasilJity swaies and the
qualrfred retson s 10 work for and assist -lie President  Xns
sue!; person contracicJ for or atrauged tor should be governed
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experienced and governed by EPA’sstandards or conduct relating
lo conflict of interest) to assist EPA in overseeing and reviewing
the conduct of the RI/FS; and obtains the PRP’s undertaking
to pay for the cost of the oversight contract. A PRP performing
such roles with respect to cleanup shall not be entitled to a lesser
standard of liability or to receive preferential treatment us a
response action contractor.

CERCLA Prior to Amendment
CERCI.A 88104 and 105 and the NCP contemplate a significant
role for private parties in response actions.

Administration Proposal

The Administration sponsored this provision in §101(a) of H.R.
1342 to make clear that the President has discretion to decide
when PRPs rather than EPA are authorized to conduct
cleanups.' It is EPA’s understanding that the new provision "is
not intended 'o preclude or discourage responsible parties from
conducting cleanup actions without the formal permission of the
Federal Government,

Senate Action
The Senate Environment Committee adopted EPA’s proposal and
rationale and this provision was passed by the Senate.

House Action

The House Commerce Committee endorsed the Administration
amendment in its report. The House Public Works Committee
proposed to add language that EPA could not permit a PRP to
conduct an RI/FS. The issue was debated between representatives
of the House Commerce Committee and House Public Works
Committee in evolving the compromise bill (H.R. 3852) sent to
the floor by all House committees working on the Superfund
legislation. According to H.R. 3852, PRPs should be allowed to
conduct a remedial investigation "only if the person conducting
the investigation or study for the responsible party is qualified
to conduct such an investigation or study and is approved by the
Administrator, if the Administrator enters into a contrac: with
a qualified, objective person to oversee and review the conduct
of such, investigation or study, and if the responsible party agrees
to reimburse the Fund for any costs incurred bv the Administrator
under the oversight contract.”"* The compromise proposal was
adopted as §104(b) of the House bill.

C. Federal/Stale Cost Sharing

e «Cost of restoring ground and surface water as remedial
expense”

The Amendment
Section 104(i)of SARA amends CERCLA §104(c) to provide that

ﬂ the (t enc sstandards of ethical conduct relating to con-
ct of mterest.
Conference Committee Report at 189,
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costs of restoring ground and surface witer to a level that assures
protection of human health is to be treated as part of the cost
of remedial action and not an operation and maintenance (O&M)
cost allocable to a stale.*0 The operation of such measures for
a period of ten years is also to be treated as part of the remedial
action rather than a< an expense. As a result, the states will only
be responsible for 10 percent of such costs as opposed to 100 per-
cent if they were considered O&M. Activities required to main-
tain the effectiveness of such measures following the first ten-
year period or the completion of the remedial action, whichever
is earlier, shall be considered O&M.*'

CERCLA Prior to Amendment

Under CERCLA 8104(c)(3)(A) states are required to assure pay-
ment of all future O&M costs. Current EPA policy provides that
EPA picks up 90 percent of the first year of O&M; states pro-
vide 10 percent in the first year and 100 percent thereafter.12

~tdministration Proposal

None.

Senate Action
The Senate Environment Committee stressed the importance of
clarifying the financial obligation of Superfund concerning the
cleanup of ground and surface water contamination of NPL sites.
The current practice of funding this major aspect of the cleanup
on a 90/10 basis was extended from one year to up to five years".
The Committee fell that the distinction of remedial versus O&M
cost should be based on the degree of cleanup achieved; thus a
remedial action would not become O&M until protection of
human health and the environment was assured. The five-year
limitation and the requirement that expenses be paid exclusively
from responsible party cost recoveries limited this idea in some
respects but were included to addrtss EPA's concern over hav-
ing to set aside funds to finance long-term cleanups of con-
taminated ground and surface water.1’

The Senate bill followed the Senate Environment Committee
recommendations as did the Conference Committee, although
the five-year limitation was expanded to ten years.

House Action
The House provision was included to ensure that EPA consider
all costs associated with cleanup at a site. Concern was voiced
in the House Commerce Committee over (lie failure to classify
long-term cleanup remedies, sueli as pumping and ireating of
groundwater, as legitimate remedial action costs. Such failure
might allow EPA to look to less expensive, less permanent
remedies than might be warranted by the circumstances. Slates
were concerned that they woidd have to completely finance long-
term actions to adequately clean up the site. Accordingly, this
provision was included io encourage EPA to consider all costs
associated with a site cleanup and to choose permanent cleanup
solutions lor Superfund sites.1l

Section I()-t(ii of tite House bill provided that in the case of
ground or surface water contamination, completed remedial ac-
tion should be deemed to be the completion of that treatment,
whether onsite or offsite, necessary to restore ground and SUTl-
face water qu.diiv to a levei that assures the protection of human
health and the citsironment. Activities required to maintain the
effectiveness oj such measures following the completion of
lemedial action would lie considered maintenance.

JO SARA *h-nil. CLRCI A SI04(f[<>>md 0 , 42 1'V.C. 5%04[c)(t>)
and o, E Sr.vt. 440;l
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(ii) Expanded Reimbursements to States**

The Amendment

Section 104(h) of SARA amends CERCLA §104(c) to provide
(hat states be credited for amounts expended pursuant to con-
tracts or cooperative agreements for remedial actions at NPL
facilities.14 The credit is limited to reasonable, documented, direct,
out-of-pocket expenditures of non-fedcral funds. Expenses in-
curred prior to listing will be covered if the facility is later listed,
a contract entered into, and the expenses would have been credited
had the facility been listed.

The credit fully covers funds expended between January 1, 1978
and December Il, 1980 for cost-eligible response actions and
claims for damages compensable under CERCLA §111. After
December 11, 1980, 90 percent of state expenses incurred at
facilities owned but not operated by a state shall be credited. After
the date of enactment, prior approval by the Administrator of
expenditures may be required as a condition of granting a credit.

If the credit exceeds the slate’s cost-share, the state may apply
the credit to other NPL facilities in that slate. The credit, however,
does not entitle the state to direct pj>inent nor to the federal share
of costs for that facility. No special funds are required to be ear-
marked for satisfying these credit provisions.

CERCLA Prior io Amendment

The credit provided to the states under CERCLA 8104(c)(3) is
limited to non-fcderal expenditures for response actions and com-
pensable damage claims between January 1, 1978, and December
11, 1-950, that are documented, direct, and out-of-pocket.

Administration Proposal

None.

Senate Action

The Senate Environment Committee intended that states be allow-
ed to apply state credits to sites other than where the credit was
earned. Under the old law credits were applied only toward work
at the specific site but often there might be little work left to be
done at the site or the expenditures might exceed the state’s share
of costs.1 In addition, states would now be allowed to enter in-
to a contract or cooperative agreement to receive credit for
cleanup costs at NPL sites inadvance of any obligation of federal
funds to these sites. This was hoped to provide an incentive to
initiate responses "at the fastest possible pace."1 These provi-
sions appeared in the Senate bill.

House Action

Tlte House Commerce Committee agreed that there was a need
to clarify tlte cost-sharing relationship between EPA and the states
in order to allow states to expend their own monies with the ex-
pectation of being reimbursed. Nevertheless, it voiced several con-
cerns, mainly that the credit provisions do not become "gaping
loopholes" allowing the states to spend federal funds without
".trict EPA oversight.11 The national site priorities must he observ-
ed and maintained, so that states do not feed funds into low

45, L%gls_la_tlve ilistorv Sources .
Administration Proposal, H.-R. 1342/S. 494, no provision.
Senate Environment Committee Report at 18,

Senate Hill, S. 51. 5114

House Commerce Committee Report at 69-70,
llou*e Pultlic Works Committee Report at 9-10.
House Hill, H R. 2817, 5104%.

Conference Committee Report at 192,
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priority sites. For these reasons, the credits were restricted to NI'L
sites covered by contract or cooperative agreements, to noil-listed
sites which aré eventually listed, and to” those costs which are
reasonable (including administrative costs).'0 Section 104(({;2 of
the House hill was adopted by the Conference Committee,
modified only by the deletion of coverage of administrative
eXpenses.

iii) 50 Percent Stale Cost Share for Cleanup of Slate-
perated Siteslt

The Amendment ,
Section 104(f) of SARA amends CERCLA 81()4(c)(3) to specify
that the 50 percent or greater state cost share requirement ap-
Plles to facilities which arc operated by a state cither directly or
hrough a contractual relationship, but not to facilities merely
owned by a state.ll

CERCLA Prior to Amendment

CERCLA mandates in §104(c)(3)(C) a ‘0 percent state cost share
for response action costs at private facilities and 50 percent at
state-owned facilities.

Administration Proposal _

The Administration proposed to increase the states' share of
response costs at public and private facilities. The state cost share
for response at public facilities would be increased from 50 lo
75 percent but would be based on operation by the state rather
than ownership. The cost share at private facilities was increas-
ed from 10 to 20 percent In 8117.

Senate Action _ _

Section 115 of the Senate bill would amend CERCLA by impos-
ing the original 50 percent or greater state cost-sharc of response
costs for public facilities on the basis of state operation, rather
than state ownership, of the facility at the time of the hazardous
substance disposal.l The 50 percént cost share would apply to
sites owned and operated by the state, sites owned by the state
but operated by a private party under contract or lease with the
state, and. siteS ov.T>*d by private parties but operated by the
state.'1 This approach wasadopted by the Conference Committee.

House Action _ B
The House Commerce Committee Report specified that the 50
ercent minimum state cost share should be applicable only if
he facilities were both owned and operated by the state at the
time of the hazardous substance disposal.l The Committee felt
that CERCLA currently fails to provide clear guidelines on the
question of privately operated waste disposal facilities which are
located on state land and which have become Superfund sites;
EPA has misinterpreted this situation as one which requires a
50 percent cleanup contribution from the state, The Committee
did not intend a 50 Percent contribution where a state did not
operate a site directly."

50. ld. at 64-70.
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The House Public Works Committee applied the 50 P_ercent
cost share to facilities hoth owned and operated at the time of
disposal. However, it withdrew the authority of EPA to increase
the 50 percent cost share at public facilities according to the state's
degree of responsibility for the hazardous substarice disposal.”

(iv) Reimbursement to Local Governmentst

The Amendment _ _ _

Section 123 of SARA inserts a new 5123 in CERCLA which
authorizes local fqovernments affected by a hazardous substance
release to apply fo EPA for reimbursement of expenses incurred
In carrying out temporary emergency measures necessary to pre-
vent or mitigate injury fo human health or the environment.
Measures such as security fencing and response to fires and ex-
plosions are authorized, ReimburSement is limited to S25.000 per
rEer)pAon'ge, and must be in accordance with rules promulgated by

CERCLA Prior to Amendment
No provision.

Administration Proposal
None.

Senate and House Action _ _ _

No comparable provision was included in the Senate bill. The
House provision on this subject was modified bY the Conference
Committee to make a distinction between traditional local
emergency services which should continue to be funded locally
and those relating to hazardous substance response.

9/) Repeal of Preemption of State Taxation for Superfund
urposes*1

The Amendment _

Section 114(a) of SARA strikes §114(c) of CERCLA and
substitutes an unrelated new §114(c).* The purpose of this amend-
ment is to repeal the prohibition on state taxation to fund Super-
fund purposes. As a result, the Supreme Court's recent decision
uphotlgllng the preemptive effect of CERCLA §114(c) becomes
moot.

Sé. Hou_s? Public Workg Committee Report at 150,
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CERCLA Prior to Amendment o
CERCIA §114f(c) prohibited states from imposing taxes lo fund
compensation for claims for any eosi of respon3e or damages

or for claims which may he eompensaied under CERCLA. Sec-

tion 114(e) contained & savings clause authorizing sinie use of
general revenues to create such a compensation fund or the im-
Posmon of taxes or lces to pay for equipment and preparations

0 provide protection from releases ot hazardous substances af-

fecting the state.

A dministration Proposal
The Administration proposed the repeal of §114(e).

Senate and House Action _ _
The Senate Environment Committee concluded that the conflic-
ting gudlmal positions on the meaning of CERCLA §114(c) had
created a barrier, blockm? the creation of state Superlund pro-
9rams. An amendment deleting CERCLA ﬁl_lzl(e) Was necessar
0 allow the states to raise funds to meet their cost-sharing an
other duties incident to cleanup. Flic Senate adopted this pro

posal fo delete preemption of state taxes for Superfund pur-

0S€s.
d The House hill, H.R. 2817, would amend §114(c) to allow states
to require contribution to a fund whose purpose is to pay for
costs of response or damages.

»g)sttsllgntracts and Cooperative Agreements; Enforcement

The .4mendment o ,
The existing CERCLA provisions on cooperation between EPA
and the states arc clarified by 8104(/) of SARA, amending
GERCLA 8104(d)( 2)**“The new Ianguage authorizes response ac-
tions under a contract or cooperative” agreement with a state,
?olmcal subdivision, or Indian tribe where such an entltz applies
or a contract or agzreement and F.PA determines that the entity
has the capability o carry out the response. EPA must decide
whether it will enter suchan agreement within 90 days of a re-
gﬂuest' the resulting pact may cover one or more separafe facilities.
he Conference Report states that the activities which may be
covered in cooperative agreements include “ overall implemen-
tation, coordination, enforcement, training, commupnity relations
site inventory_and assessment efforts. and administration of
remedial activities as authorized by this Act.""” o
State expenditures on NPL sites during 1985-86 are eligible
retroactively for reimbursement. In addition, the definitions of
“respond"‘and “ response” .in CERCLA §101(25) are amended
to incluoe enforcement activities making such costs, when incur-
red by the states, reimbursable as * response costs" from Super-
fund "under CERCLA §111(a) **

CERCI.A Prior to Amendment _

CERCLA 8104(d) authorizes contracts and. cooperative
agreements with states and other political subdivisions, subject
to'the cost-sharing conditions of §104(c)(3).v*These arrangements
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may he enforced by federal courts. The federal %overnment may
rovide technical and legal assistance to the states, and reserves
he right lo intervene in‘any related legal proceedings. The law

allows several sites related by 860 rth or type ol hazard to he
treated as a single facility undler '§1 4gd) agreements.

_ EPA lias interpreted CERCLA 8104(c)lo authorize Fund

financing of slate enforcement costs.

-/ (Jmintstration Proposal _ _
The Administration proposed to extend and clarify these provi-
sions and to include agreements with Inian tribes, Ite suggested
language explicitly pérmitted several sites ., be included Under
a singlé contract ?r agreement. In addition, it made enforcement
costs” reimbursable,

Semite and House Action _ ,
The Senate adopted the Administration’s suggestions, addln%
training costs to reimbursable expenses,” The House also accepte
the Administration's groposal and added the requirement that
EPA respond within 90 days lo applications for agreements. EPA
was to reimburse the statés for any state expenditures on NPL
sites during 1985-86 for which the federal government was respon-
sible. maKing the revision retroactive ol titat point. The Con-
ference Committee adopted the House version.

(vii) Enforcement us Part of Response”

The Amendment .
SARA §’01Fe) amends CERCLA _?10_1(25) by modifying the
definition of “response” to explicitly include enforcement ac-
tivities." This clarifies that these costs are recoverable from
responsible parties as removal or remedial costs under CERCLA
gl 7 afnd éhat state enforcement expenses may be financed from
uperfund.

CERCLA_ Prior to Amendment _

The definition of response in CERCLA ﬁ101(25) has been inter-
preted to_cover enforcement actions:™ the amendment clarifies
and confirms this interpretation.

Administration Proposal
None.
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Senate and House Action
(lie Senate till contained no computable p|<>\|8n>n Ilie House
lull Lnnideil il:; laneitaycadopted by the ConferenceCommittee.

). NCP/HRS. MM.

(il Revision of the NCP"

The Amendment

Section 105(h) ot" SARA adds a ncwCERt'-'l A i 105(b) requiring
(lie NCI’ to be revised within 18 months of the date ol enact-
mem ol SAR \ inorder to reflect the changes made by Ilieamend-
ments.'*

Section 105(a)(5) ol SARA provides a new CERCLA
§1U5tu)(10) that mandates the inclusion in (he revised NCP of
standards and testing procedures for determining the ap-
propriateness of alternative and innovative treatment technologies
for authorized response actions.”

Section 105b of SARA adds a new CERCI.A $105( )dealing
with the consideration of qualified minority contractors when
awarding contracts.'* Annual reports to Congress must include
a brief desetiption of the current involvement of minority firms
and efforts made to encourage their participation.

CERCLA Prior to Amendment
Revision ol the NCP as it existed in 1>80 was mandated by
CERCLA 105 io be done within I1SO days after enactment of
CERCLA. The last sentence of §105 provides that the President
may. from time io time, revise and republish the NCP.
CERCLA 8105 provides that the plan shall specify techniques
to be employed in responding to releases.
Subparagraph (a) of CERCLA 8105 requires that specified roles
for private organizations be included in the NCP but does not
address minority organizations.

zl dministration Proposal

None.

Senate and House Action

The Senate Environment Committee noted that revision of the
NCP is mandated in order lo prov ide consistency and cohesiveness
to response pianning and actions for hazardous substance
response.'m Section 12ft of the Senate bill allowed the Ad-
ministrator 12 months in which to revise the NCP. The House
Commerce Committee stressed that revising the NCT does not
implicitly include a requirement that the Administrator reevaluate
any site listed on the NPL before the date of enactment."1

(ii) Revision of the Hazard Ranking System (HRS); Special
Study Wastes"

The Amendment
Section 105(b) of SARA inserts a new CERCI.A §105(e) which
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requires the President to promulgate within IK months of enact-
ment ot SARA amendments to the IIRS to assute that the HRS
accurately assesses the relative degree of risk to human health
and the environment posed I»y sites and facilities subject to
review" T he IIKS amendments will take el feel witlnii 221 months
of enactment of SAR \, with the existing HRS remaining in lull
force and effect until such lime. Hus substantive standard doe-
nor requite that a detailed iisk assessment be perlormcd as might
he done as part of an RI/FS; it only seeks to insure-the expeditious
identification of candidates for response actions.

Two new criteria are established for purposes ol deierrrlinmg
priorities among releases in SARA 105(a)(2), amending
CERCLA 8105(a)(K)(A).*' The Administrator may now take in-
to account die damage to natural resources which may alfeet the
human food chain and the potential contamination of the am-
bient air.

The problems surrounding special studs wastes arc dealt within
SARA §105(b). adding CERCI.A §105(g).”*and SARA §125, ad-
ding CERCLA §125." For wastes described in RCRA
8§3001(bM3)(A)(i).* 8125 provides that prior to the revision of
the HUS. EPA may not add facilities containing such waste to
the NPL merely upon an evaluation of volumes of waste and not
aeiiiel concentrations of the hazardous constituents of such waste.
In revising'thc HRS for such facilities, the Administrator must
consider various site-specific characteristics including: quantity,
toxicity, and concentrations of hazardous constituents in such
wane in comparison to other wastes: the extent and potential of
a release of such constituents: and the degree of risk to human
health and the environment posed by such constituents.

Per other special study wastes found in paragraphs (2),
(3)(A)(ii). or (3)(A)(ii) of RCRA §300I(b), CERCLA 8105(g) sets
out the considerations to he given to potential NPL facilities con-
taining such waste pending revision of the HRS. These considera-
tions include those mentioned above, along with consideration
of the extent to which the HRS score was affected by presence
of any specia.' study waste. In contrast lo the wastes addressed
in SARA 8125, the President’s authority to list or delist these
waste sites is not diminished, although consideration of the abov e
factors is mandated prior to listing.

CERCLA Prior to Amendment

CERCLA 8I05(S)(A) sets out criteria in the HRS for determin-
ing priorities among releases or threatened releases for the pur-
pose of taking remedial or removal action.

Administration Proposal

None.

Senate Action
The Senate Environment Committee discussed the criticisms of
the current HRS." The purpose of the HRS is to indicate the
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degree ol hazard or risk in order lo determine the priority in plac-
Ing a site on the NPL. The criticisms largely concemed mlnlng
sifes, where a hias in the ranking criterid may exist, rite IR
currently identifies the most hazardous consfituent at the site,
quanliliex the total amount of wastes at the site, and then
assumes that all of the waste is comprised ol the most hazardous
constituent. In the case of ,mlnlnP wastes, where there are trace
toxic metals present, this is likely to produce a hias. =
The Senate amendment would allow EPA to determine if a

bias exists a id establish tin accurate revised system without in-

terfering with interim use of the HRS. Sites fisted ptiur to the
effective dal «of the new HRS will not be afleeted nor will listing
or ranking 1 f new sites be delayed." EPA has asked the Mitré
Corporation, which developed ‘the HRS model, to review the
varous critii 1Isms." However, Senator lluueus (D-M ont.), who

originally purposed this provision, desired a more systematic, un-

biased, and open reassessment ol the HRS.™ fo accomplish this,
the amendment utilized tin inform aI_ruIemaklng procedure which
was intended to assure that EPA solicits, considers, and responds
to public .ommeut. Grealer accuracy in the HRS will insure that
highest 1 riority attention is focused on the sites genuinely pos-
mgcthe greatest danger." _ _

. Concern was also voiced regarding the special sludy wastes pro-
visions, Under the current HRS some high volume,”low toxicity
wast: sites posing low risk may be listed on the NPL in preference
to edier, potentlall)( more serious sites. The Each'scker cases
illrstrated this problem and several special stud%waste rovisions
wore proposed in an at_temPt to correct the Pro lem, The Senate
bill provided for special study waste sites to be lisied but only
rftcr the Administrator made the required SRecmc findings bas-
ed on facility-specific data as outlined in the bill,

House Action _ , _
The House Commerce Committee explained that the HRS review
Provmon will cause EPA to incorporate knowledge gained over
he past several yeats, The Commerce Committee noted that a
number of possible biases have been documented, such as the
Berme_abmty of Louisiana clay which was prevmusIY thought to
e an impermeable barrier. In addition, the Committee thought
that contamination of |and areas vulnerable .. flooding should

be given special consideration. "
(iii) Petitions for Hazard Assessments'4

The Amendment _ . .
Section 105(b% 0f SARA inserts a new subsection ((y in CERCLA
8105 which allows a person who may be affected by a release

or threatened release of a hazardous substance, pollutant, or con-

ironmental Protec-

tion 301 (a)(l1)of the Comprehensive Ergéér ﬁectalResp ooooo
Compensation, and Liability Act or 1 (] LAur Slper-
fund); A Report to Congress on hie Env n

tion Agency’s Experience W ith Implementing Superfund I-11
(1984) [hereinafter Section 301(a)(1) report].

88. Senate Environment Committee Report at 40-41.

89. 1d.; section 301ga)(lg report, SUPTA NOte 87.

90. 131 Coso. Rue. SI 168081 (daily ed. Sept. 18. 1985).
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taminant to J)etmon EPA to perform a preliminary assessment
til the hazargs to the public health or the environment." If this
has not pieviously been done, EPA is given 12 months to do so
or provide an exPIananon of why an_assessment is not ap-
propriate. If the threat is confirmed, EPA shall evaluate the
release or threatened release tinder the HRS to determine whether
the site should he ;?Iaced on the NPL. SARA 8111(d)(2) inserts
CERCLA 8111(e)(7)"* which authorizes use of the Superfund to
pay lor the hazard ‘assessments.

CERCLA Prior io Amendment
No provision.

Administration Proposal
None.

Senate and House Action N

The Senate hill did not include such a prov ision. The House P_ro-

l\gﬁgnaéveas adopted by the Conference Committee using identical
uage.

(iv) Amendment of NPL"

The Amendments .
SARA §105(a)£32 amends CERCLA 8105(a)(8)(B) to eliminate
the requirement that there be at least 400 sites on ‘the NPL and
to provide that statesmag designate their highest priority facili-
ty only once." SARA §105(b) adds a new CE CLA"§105(e which
mandates that a new release from a site lisied as a "Site Cleaned
Up lo Date" will |mmed|ate|e{ restore that site to the NPL without
consideration under the HRS."” | _ o
SARA 8118(p) removes the Silver Creek site, a site in Utah
Iocaﬁe%on tailings from noncoal mining operations, from the

NP

CERCLA Prior to Amendment _ , _
CERCLA 8105(8)(B) requires that at least 400 sites be listed oil
the NPL. States are permitted lo designate at least one site for
inclusion in the top 100 sites on the NPL.

Administration Proposal L ,
This amendment originated in §105 of the Administration’s bil.
The deletion of the réquirement of 400 sites was intended to allow
EPA to concentrate on those posing the greatest danger. Allow-
ing only one highest priority desnt;natlon per state represents con-
gressional ratification of Current EPA policy.

Senate and House Action

The Senate Environment Committee slated that removal of the
requirement for a minimum number of listed sites would en-
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courage selection ol only those facilities which pose “ the greatest
danger to public health, welfare, or the environment,”™" The
Committee proposed that if a tate's hrdhest priority facility is
successfully cleaned up and deleted from the list, the state shquld
not list another highest priority designation. Such process mi ht
circumvent the hazard ranking system under the NCI'."™"
House adopted the same provision as the Senate.

E. Stale Assurance of Adequate Hazardous Waste Treatment
and Disposal Capacity"*
The Amendment
Sectron I04( ) of SARA inserts in CERCLA §104L a new
paragra?h requiring states to provide assurances to EPA of the
availapi |t)/ fade Uate hazardous waste treatment and disposal
capacity.* If, tree years after enactment of SARA, a state can-
not assure availability, ™ EPA s required to_terminate Su er
fund remedial (but not removal) operations in that state.
state's capacrtP/ must meet four requirements. Il nmsi he adequate
to handle, all hazardous, wastes reasonably expected to be
generated in tlte state within the next 20 years'and needing treat-
ment or disposal: be either located rnsrde the state or covéred hy
an rnterstate a%reementor regional arrangement; be acceptable
io EPA: and be in compliance with RCRA, The reference o
* hazardous wastes" in thrs siting requirement is im-".iced to cover
all hazardous wastes generated within*the state, 17 and is not
limited to Superfund Wastes.

CERCLA Prior lo Amendment

CERCLA 8104(c)(3) redurres that each state assure the availability
of a RCRA- a?proved acility to handle any hazardous waste to
be moved before remedial action may begin.

Adminjstration Proposal

The Administration recommended a Similar Proposal with a fwo-
y rdeadlrne which contained exceptions allowing continued use
of Superfund for public health or environmental emergencies;

Senate and House Action
The, Senate Environment Committee made this requirement ef-
fective after three rather than two years and inserted the require-
ment that the hazardous waste tréatment and disposal capacity
be adequate for the nexi 20 years. This provision was incluced
in the Senate bi

The House adopted a provision virtually identical to that in
tite Senate bill
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F. Cleanup Standards®

The Amendment

Section 121(a) of SARA inserts a lengthy new CERCLA 8121
on cleanup standards.10 Section 121(b) of SARA establishes the
effective date for application of these standards to pending EPA
decisions on cleanup of NPL sites."*

S/IIM 8121(a): Cleanup Standards

The existing gbneral provisions of CERCLA §104(c)(4) on cleanu
are replaced y a cross-reference to the new detarled CERCL
§121 cl eanug standards."1The basic provisions of §104(c)(4) are
echoed iri § Zlﬁ) remedial actions are to be in accordance with
the NCP "to the extent practicable™' and provide for “ cost
effective’"" responses. A_third consideration in CERCLA
§104((ic)(4) having to do with “ Fund balancing” (i.e., preven-
ting disproportinate use of the Fund on one srte? has been made
aground for waiver in CERCLA §I2I( f(() )(G) bt only for Fund-
frnanced cleanups under CERCLA 8104,

A new onzg -term perspectrve on remedies is introduced in
CERCLA §171(a) by the statement that in evaluating the cost-
effectiveness of pro osed alternative remedial actions EPA "shall
take into account the total short- and long-term costs of such ac-
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lions, including the costs of operation_and maintenance for theJ

entire Eenod uring which such activities will he required."

A <2Hb) 0! {Jreference for remedial actions in
which treatment *'permanen lY and srgnrfrcantlz reduces the
volume, toxicity, oi-mobility of the hazardous substances” and
adds that “'the offsite transport and disposal of hazardous
substances. . . without such treatment should he the least favored
alternative remedial action where practicable treatment
technologires are available.”" S5EPA is required to make an assess-
ment of permanent solutions and "alternative treatment
technolor]nes that Is weighed toward long-term considerations,
EPA is also directed in C RCI A 8221(b)(1) to * select a remedial
action that i |s rotective of human, health and the environment
that Is cost-effective, and that utilizes permanent solutions and
alternative treatment _technologies ' or _ resource _recovery
technologres to the maximum extént practicable,"" EPA is ré-
quired to publish an explanation if it does not select a remedial
action "appropriate fora Breference under this subsection,” and
this explanation will be subject to_public. comment as part of the
RI, FS. EPA is free to experiment in requiring altemative remedial
actions even if they have not been "achieved in practice at ant
other facility or site that has similar characteristics.” E

Use of a remedial action that leaves any hazardous substances
at a site is considered an interim remed){ and tn%gers requrrements
in CERCLA 8121(c) dial EPA review the remedial action at such
site every five years to assure that human health and the environ-
ment are berng protected and take such further action under
CERCLA 88104 or 106 as is appropriate.” Annual reports to
Con%ress are re%urred with respect to all such interim remedy sites,

(d)(Z)QA) elaborates the cleanup standard that
must be achreved in onsite remedial actions. Generally. 8121(d)(1)
regurres protectr n of human health and the environment.

CERCLA'§8121(d)(2)(A) adds that, with respect to any hazardous
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substance that will remain onsite, any federal or more strrngent
state cleanup standards that are * legally applicable™ or "rele-
vant and appropriate under the circumstanices of the release must-
he met."" This includes a wide range of federal environmental
laws'-' 1as well as more stringent state environmental or facility
srtrntt; laws' " which must have been identified to EPA by tlte state
In a timely manner. Where such goals or criteria are relevant and
appropriate tinder the circumstances of the release or threatened
release, the remedial action must attain the maximum contami-
nant level goals establrshed under the SDWA™ {some of which
re%urre zero4eve ts ) and err,ater quality criteria established under
of the F

CERCLA §121(d)(2)(C) deals with possible application of very
restrictive state disposal ‘standards where EPA has selected a
remegial action for onsite disposal that docs not permanently and
significantly reduce the volume toxrcrty, or mobrlrty of the Razar-
dous substance in question and application of the State standard
would "effectively result in state-widc prohibition of land disposal
of u hazardous substance.The restrictive stale disposal stan-
dard may be applied, however, where it is of general applicabili-
ty and was adopted by formal means, was not adopted for ihe
purpose of precluding onsite remedial actions or other land
disposal for reasons unirelated to protection of human health and
the environment, and the state arranges to pay for the incremen-

tal costs.-
CERCLA 812!(d)(3) provides that in a remedial action hazar-
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dous substances can only be transferred to an off-site facility in
compliance with RCtyAor other, applicable federal law* and all
applicable state requirements. The hazardous substances ma){ be
transferred to a land disposal facility only if EPA determines that
the unit to which the hazardous substance is transferred is not
releasing an_Y hazardous substance into groundwater or surface
water of soil and all releases from other units at the facility in-

volved are being controlled by corrective action approved by EPA

under RCRA.
CERCLA 812 (d&(zl) authorizes waivers in the selection of
remedial actions and séts out grounds for waiver of any legall
applicable or relevani and appropriate standard, requiremen
criteria, or limitation, The grounds for waiver ap,I)( Where: (az
the remedial action selected is part of a total remedial action tha
will attain the desired standard when completed: (b) compliance
with the re(iuwement proposed would result in greater risk to
human health and the envirgnment than alternative options;'-"
(c) compliance with the requirement proposed is technically im-
practicable from an engineering perspective;* (d) the reniedial
action selected will attdin a standard that is equlva_lent to that
proposed: (e) the state has not consmten,tl;r applied its standard
In similar circumstances to other remedidl actions or the stan-
dard is not of general ap(?||cab|l|ty;"' and (f) in the case of a
remedial action”to be undertaken Solely from. the Fund under
CERCLA §104™ the standard proposed will not provide a
balance befween the need for protection of public health and
welfare and the environment at the facility under consideration
and the availability of the Fund for response at other sites.
Under CERCLA §12!(e) no federal, state, or local permits are
required for remedial action conducted entirely onsite. A state
may, however, enforce aconsent decree imposing any federal or
state standard, requirement, or criteria aqamst a proposed on-
site or off-site cleanup in the federal district court for tlte district
where the facility is located. Consent decrees are r_e(iw_red to con-
tain stipulated penalties of 525.000 per day for violations of Ihe

decree, _ .
.CERCLA !2!(f2_ requires EPA to promulgate regulations pro-
\_/|d|_nct;_ for substantial and meaningful staté involvement in the
initiation, development, and selection of SuPe_rfund remedial ac-
tions undertaken in that state. These regulations must include
(a) state involvement in decisions as to whether there will be a
preliminary assessment and site inspection; (b) state involvement
In allocation of responsibility for scoring of a.site under the HRS:
{_c)_stat_e concurrence in deleting sites from the NPL: (d) stale par-
|c_|Rat|on in the long-term planning process for all remedial Sites
within the Mate; (e? a reasonable opportum(tjy for the state to
review and comment on an RI/FS ‘and all data and. technical
documents leading to its issuance, the planned remedial action,
the e_ngmee_nnq design of clou,tup, the technical data and reports
relating to implementation of the remedy, and any proposed fin-
ding or decision to exercise tlite waiver authority in CERCI.A
8121(d)(4): (0 notice to the state of negotiations with PRPs
regarding the scope of response actions, allowing the state an op-
ortunity to be a party to such negotiations and any settlement:
{)%) notice to the state of. and an opportunity to comment on
e proposed plan for remedial action: and (h) prompt notice and

127. "For example, the national priorities list contains a few sites that
arc major harbors or bays. Dredgmg such sites in an effort to remove
accumulations of hazardous wastes tnav, In some circumstances,

pose ({;reate,r risks to human health and the environment than employ-

ing alternative containment options." 132 Cong, Rir. S14916-T(dai-
lyed. t).;. t 1986) (statement of Sen Mitchell).

12.v. "In 'l »,t>eSihe per|0d|C review prosivtonv of the legislation should
beemp| 'ajlo assure that u- stieli technologies are developed, 'hey

Jre used ai ne LUI'IIV cost 0 ijor an appropriate eoilM.It. |-
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explanation of each proposed action to tlte state in which the
fa(:|||t?/ Is located. States alreudy have a veto over any use of
Superfund for a remedial action”because of the requirément in
CERCLA 8104 that the stale involved contribute a percentage
of the cost of cleanup. _ _

Where EPA proposes to select a remedial action under a
CERCLA 8106 consent decree (hut does not attain a legally ap-
plicable or relevant and apPropnate standard, (lie agenicy must
Prowde an opportunity to tlte state to concur or not concur. If
he state concurs, tite State may become a sg;na_tory to the con-
sent decree. If the state does riot concur and wishés to enforce
a particular standard, the state may intervene as a matter of right
in the action under CERCLA §106 before entr¥ of the consent
decree and seek to have the decree modified. [T the court does
not aPree with tlte state's c_hallen%e, the stale may pa- 'he addi-
tional costs and have its siandard applied. EPA"may conclude
settlement negotiations with a PRP ‘without state concurrence,
but the state must be given a later opportunity lo concur or not
concur prior to entry”of a consent decree. ,

S|m||arI¥, EPA must give the affected state an opportunity to
concur or fo challenge the selection of remedial action at a federal
facility/If the state does not concur, it may challenge the remedial
action in a-federal district court. State challenges to EPA’s selec-
tion of remed% in both CERCLA 8106 and federal facility cases
turn on whether EPA’s findings are supported by substantial
evidence." This is a different test.than the arbitrary and
capricious test applied to EPA decisions under CERCLA 8113
"and. is intended to subject the validity of the remedial action
decision challenged b}/ the State to more searching scrutiny _b)r
the court.”™" If'the state’s challenge is successful,"the remeédid
action must conform to the state standard. If the state’s challen?e
IS not successful, the state may still, by paying the extra costs,
obtain a%)llcatmn 0f the standard it is seeking to the federal facili-
ty. CERCLA %21 (f)(3)(C) provides that a federal agency mas
rievertheless take a remedial action "unrelated to or not incon-
sistent with" applicable cleanup standards."™* _

Although the conferees dro_Pped specific statutory Iar]guaPe in
both the Senate and House bills about remedial action involvin
dioxins or dibenzofurans, the Conference Committee Report se
out specific standards to be applied in such cases, e.g., * a destruc-
t|ont and removal efficiency meeting or exceeding 99.9999 per
cent.

SILRA §121(b): Effective Date _

The special effective date rules set out in §121(b) of SARA pro-
vide that CERCL.A 8121 docs not appl¥ to remedial action' for
which the ROD was signed or the consent decree was Iod%ed prior
to the enactment of SARA. It does_aPplg{J however, to the max-
imum extent practicable to a remedial action for which ihe ROD
was signed or the consent decree was lodged within the 30-day
Penod following_enactment, and aFP(S)Iles, without qualification
0 a remedial action for which the ROD is signed or the consent
decree is lodged more than 30 days after enaCtment or where an
earlier ROD or consent decree is reopened alter enactment to
modify or supplement the selection of the remedy.

CERCLA Prior to Amendment .

CERCLA has had no detailed sKituiors cleanup standards. riic
two provisions on cleanups in %104 |:(1|ve only general gzmdanc_e
CIiIKCILA 8l()4(a)(I) piosides that F1'A is authorized to uiidei -

131 [ LRCIA §104, 42 L.S.C. 89604. 11K Srvi. 44011.

132 S\RA §1211.1), C-RC'LA 5121(1)t2)(!)1. 42 | S.C. §962!11m2i.H>.
R Sivi 440S- SARA 8121111 CI RCI A §121(0(31(111. 42

L.x.i §9621(0(3iilll. H K Sim 440"
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take response measures “consistent with (lie national contingen-
¢y plan which the President deems necessary to grotect the punlic
health or welfare or the environment."*"CERCLA 5104(c)(4)
directs EPA to select

aggro riate r%medml actions determln?d, to he
necessary . . . which are to the extent practicable in accor-
dance with the national c_ontmgenc% glan and which é)ro-
vide for that cost-effectjve résponse which provides a
balance between the need for Rrotectmn of.public health
and welfare and the environment at the facility undci con-
sideration and the availability of amounts from the
Fund ... torespond to other Sites which present or may
pres?nt a threat to public health or welfare or the environ-
men

IEIPC% ’slucurrent policy on these cleanup standards is set out in the

Adminjstration Proposal
The Administration proposal in 8103 of H.R. 1342 would have
provided only that In determining whether a remedy is cost-
effective EPA may consider the permanence of the remedy.
The Administration also proposed that the definitions of
’ remed¥" and "remedial action" in CERCLA 8101(24) explicitly
include the off-site transport, storage, or secure disposition of
hazardous substances, pollutants, of contaminants. Previously,
§101(24) conditioned use of off-site remedies on EPA affirmative
eterminatjons that they were more cost-effective, likely to create
new capacity to handlé hazardous wastes, or necessary to ?_ro-
tect public fiealth or the environment. In its analysis stpporting
the amendment that was ?ubhshed In the House Commerce Com-
mittee Report, EPA stated:

Congress, as reflected in the 1984 amendments to the

136. CERCLA §|04Ea Slf ELR s e 44011,

(), 42 US.C. §9604<q
137, CERCLA 8104(cj(4 ELR oo, 44012
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Resource Conservation and Recovery Act, and ERA have
come to r cooqnlze the value of treatment and other alter-
native techndlogies.

Flic primary étfect of this amendment would he to reduce
the g)rollferatlon_ol sites requmn(r:;nmonnorlng In erPetm-
ty (Dy consolidating wastes from many sites ifto one ar(T;er
and Closely monjtored facility), by recognizing the value
ol permarient offsite remediés, stch as treatment.

Senate Action _ S

The Senate substantially supplemented the Administration's pto-
posals. The Senate Environment Committee recommended that
m evaluatmg the cost-effectiveness of alternative remedial actions
under CERCLA 8104(c)(4) EPA “shall take into account the total
short- and long-term costs of such actions, including the cost of
operating and maintenance lor ihe entire period during which
such activities will be required."™" In, addition, the committee
inserted a preference for treatment which * significantly reduces
the volume, toxicity, or mobility of the hazardous stibstance"
and specified that "the offsite transgort and disposal of hazar-
dous ‘substances without such freatment should be the least
favored alternative remedial action.""" The Senate bill adopted
these policy statements on cleanup standards.

How.e Action _
The House Commerce Committee went further than the Senate
In its cleanup standard recommendations. In evaluating remedial
alternatives, the Committee stated that EPA "shall Select that
cost-effective remedial action which, to the maximum extent prac-
ticable, utilizes such permanent solutions and alternate treatment
technologies or resource recovery technologies, " 4 With respect
to onsiteremedial action EPA should be required to apply any
applicable standard under laws which arc relevant and appropriate
under the circumstances. EPA was s_peuﬂcallY directed to con-
sider aﬁJ_Phcable water quality criteria under the FWPCA.
The House Public Works Committee proposed cleanup stan-
dards with even more emphasis on permanent cleanup. |1 a per-
manent solution was feasible and achievable, EPA, to the max-
Imum extent practicable, must select such permanent solutjons.
Where EPA determined that a permanent solution was not feasi-
ble and achievable, it should require such containment and other
interim measures necessary to protect human health and, the en-
vironment until @ permanent solution should become achievable,
Wherever it was determined an interim solution should be selected
because a permanent solution was not yet feasible and achievable,
the site should be put on a sPe_mal "Intérim” category on the NPL
and reviewed at subsequent intervals of 10 to 15 years to deter-
mine whether a permanent solution was yet” feasible anc
achievable. The compromise between the House Commerce Com
mitiog and the Public Works Committee provisions on cleanu;
standards was not explained during the floor debate on the Housi
bill. Representative Eckart (D-Ohio) commented briefly tha
"under these provisions, the administrator is required to pro
mitigate requlations prowdm? for extensive state in\ olvement it
thet_ initiafion, development, and selection of all clcanu;
action.

G. Superfund Program Schedules"4

The Amendment ,
SARA §llo insertsa nets CERCLA 8116 which sets out sehedul.

13* EPA Section-In-section Analysis. House Commerce Commit..
Report at 129.

140. Senate Environment Committee Report at 8'

14t 11

142 Hou-e Commerce Committee Report at 209; ><SAR \ 3!2li..
CLRCI A 5121lc- 42 L'S v §9621(0. EiJs m x i. 4405?

143 131 Com. Kh . Hllo'3 (lath ed De.. 5 19S5I.

144 te?is[apMe [li-inrv source- .
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for finpk'jiicntatit>n ol ihe Supcrluml program.™ The new sec-
tion requires tluit, to tite maximum extent practicable. itPA shal
have conducted preliminary assessments of all sites now on the
CERCLIS™ list by January I, 19HK Hv the following January
I, site_inspections shall huve been done at all sites here the
preliminary assessment indicated one was ncccssurv,

Within “four Years of enactment ol SARA, all sites on
CLRCI IS as of the date of enactment requiring evaluation_tor
inclusion on the NPL shall have received such évaluation. Sites
added loCERCLIS alter enactment of SARA shall receive such

evaluation, if one Is necessary, within four years. If the
schedules set In §8116 (a) and (b) Tor Prehmrna X assessments,
site msPectrons and evaluatrons are not met. fiPA must publish
an ex anation
shall also commence RI/PS studies for sites on the NPL
erther at a rate of 275 within three years of enactment of SARA
or, if this rate is not met, at a raté of not less than 175 within
four years and an additional J(X) within live years, reachrng a
total 0f 650 commenced within |ve years of SARA's enactment.

In addition to those sites at whicti remedial action, has started

rior lo SARA'senactment, EPA must begin remedial action at

PL sites at a rate not less than 175 sites In the first three-year
period and 200 additional sites durrnglt e subsequent two- Year
period. It is antrcrpated that between 600 and 2000 sites wil be

added to the NPL br 1988

The only apparently mandator rovisions in new CERCLA
§116 aPpear to be §§| 16(d) and (cX his could limit possible use
of a citizen surt to enforce these schedules since citizen suits are

limited to enforcing nondiscrctionary duties.

CERCLA Prior to Amendment

CERCLA §103(c2 requires all past and present
dous substance Sites and all transporters of ha
to notify EPA of the sites,I" However, CER
vide fof cleanup schedules. CERCLA §10)5
the NPL be revised "no less often than an

Administration Proposal
The Administration opposed a schedule."0

owners of hazar-
zardous substances
CLA does not pro-
(S)(h? requires that
nuall

Senate ana House Action _ ,
The Senate bill contained no schedule. The House bill contained
antaccelerated, mandatory schedule for a wide range of cleanup
actions.

H. Indian TribesI'

The Amendment
Section 207 of SARA amends several sections of CERCLA in

ouse Commerce Committee Re rtat 71 62
ouse P]@ ors? §] ee eport at 3 158-59.
om |tt epo

gina(fr z)atle r%on prence 13722%8) Rke. S148%6 (daily

statement 0 @

145. SARA §116 CERCLA 8116, ELR s e 44044,

TR e g

t| 78 he total number o1 hazar
e ahaardtaredtar
147, Conference Committee Report at 229

148. CERCI.A §10J10 42'1'S C. «9603tei, LI R Sr,\r. 44010,
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order lo equate for man% puipo*es the treatment of Indian tribes
to thru of slates under the Superfund program. “ Indian Itibe"

tvdefined in SARA §101(0, adding % RCI A 810<J6), lomean
any Indian tribe, hand, natron or Other organized grouporcom-
munity. including any Alaska native village, which'Is recognized
its eligible for the special programs and services b% the United
States because of their statusas Indians.SARA 8207(b) amends
§104(c)(J)of CIIRCI A to exempt Indian tribes from basing to
provige assurances regarding future maintenance and cost-

sharing acrng the urden of assuring the availability of a
hazardous waste glisposal facility upon the President. Hie Presi-
dent is authorized to enter Into Cooperative agreements with In-
dian tribes lor CERCI.A purposes

Indian tribes arc gisen authority to act as trustees for natural
resource claims on"their land rather than rerrng on teleral
trustees, SARA 5207(e) adds a new CERCLA 8176 which ap-
ﬁhes to treatment of Indian tribes generally."1 The tribe shall

e treated as a state and afforded substantral Oy the same treat-
ment with respect to CERCLA provisions: §1 3a notification
of releases),™ 8104(c)(2) (consultation on reme |a actions);"
§I(M(c) (access to_information):" §I(24(|) cooperation” in
establishing and. maintaining national registries);"" and §105 (roles
and responsibilities under the NCP arid submittal of pnoritics
for remedial action).”

In any proposed permanent relocation remedial action, the af-
fected tribal rLzovernment must concur In the decision and the selec-
tion of ihe alternative land. The President must conduct a survey
of the extent of hazardous waste sites on Indian lands and. by
1987, report to Conr.zress ¢n tribal participation in the Superfund

rogram. The statute of [imjtations on any Indian claim under

ERCLA is not deemed to have run before two years after tite
United States gives written notice fo the tribe that it will not pre-
sent a claim_or commence an action or fails to ?resent a Claim
within the CERCLA time limitations or expiration of the ap-
plicable period, whichever is later.

CERCLA Prior to Amendment

CERCLA is presently silent regardrng the status of tribal govern-
ments and Indian lands although current policy recognizes them
as independent sovereigns.

Administration Proposal

The Administration’ Jaroposed amendment applied only to tribes
or whom land s held in'trust These tribes would have to pro-
vide cost-sharing, preratron and maintenance, and adequate
disposal assurances, The President would be authorized to enter
into agreements with Indian tribes and reasonable response costs
would” be reimbursed from the Fund. Indian tribes would also
be notified of releases that affect their lands.

Senate Action

The Senate Environment Committee proposed that the federal
?overnment pay all remedial action and maintenance cqsts on
ndian lands from the Fund and be responsible for assuring the
availability of a disposal facility. The Senate provision applied

Senate [lill, S. 51, I%101

e ergtfrttr RS
ggr[_rf&reg 0 mittee endp%at 186. 274-T5.

152 SARA §101&)) ’CERCL’A §101(56), EIR Srur, 44Ul
153 SARA OIPthi, CERCLA §104(01R1 ELR Srvi. 14012
154 SARA 8§2U'tel. CLKKLA i126. EI X Si si. 44084.

1% CERCLA T7I0fi.ii, 42 *SC. }IN'5ia, ELR Siv:. #ngx,
&V <ERC! \ Mi.m2, 1 1,<c L4mMiii2i 1IR STy 4|2
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»o land of w.ner held by an Indian mbc, by (lie United Slates
in‘irust lot Indians, by dinetnbei of a lube but subject to a mist
cstficiion on alienation, ot otherwise \snhm the borders ol an
Indian reservation tstah as non-Indian land within a reservation)
I a is determined that a tribe has the capability to respond, the
tribe may enter into a contract or cooPeratwe agreement and all
expenses will be reimbursed from the
visions were all adopted by the Conference Committee.
Two otliei proposed provisions were based on tite tribe's
equivalency to a state, first, Indian tribes may injtiate actions

to_recover natural resoyrce damaqes._ Second, a tribe may sub-

mit sites for consideration for inclusion on the NPL but’is not
assured ol has me at least one included among tite one hundred
highest priority sites. *

Hnuse Action , ,

The House bill contained the _Iangiua e adopted in SARA 827
on relocatlonl,lhesurse,¥ of Indian Tands, and iliestaluteof limita-
tions. Altlitnij'h the oiljer House subsections were nearly Iden-
tical to the Senate provisions, primary icsponsibility |or dealing
with Indian rtihcs was placed with tiie Secretary of the Interior
as opposed lo the President,

. Acquisition of Property
(i) (irncrul Authority

The - niendntent _

Ct-Kt LA 8§104]j), added by §104Eh)_0| SARA, permits the Super-
lund to be usedto ac%uwe Interests in real estate where a response
action would constitute a takmgz ol private properly. Lan ma¥
be acquired where it is needed Tq carry out remedial actions, bu

onIY on condition that the state in which it lies take over the pro-
perfy once the remedial action is finished. The statutory language
expressly excludes any private right of action to force such an
acquisition and exempts government agencies from CERCLA
liability on the basis of interests so acquired.

CERCLA Prior to Amendment _

The language authorizing use of Superfund monies lor * response
costs incurred pursuant 1o section VO4|" in CERCLA §l IIFa)(I)
seems to refer to the direct costs of response actions rather than
to any acquisition of property which might be incidental to the
response. No specific provisions cover the taking of property.

ordntinislrulion Proposal
None.

Senate and House Action N

The Senate bill included no comparable_provision. The House
amendments introduced new CERCLA 8KI4(j) in essentially the
same form in which it now appears.

160. Senate Environment Committee Report at 5.
161 Id. at 6 ﬁﬁ,ﬁﬁupra text at 1.0, &nnotated section on ameng-
ment o .
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(I1) Ihiyout of Lovr Canall

The Amendment o |
Section 2N ol SARA incorporates congressional findings on Love 1
Cuiml and 0ut||nesa;rlan or government acquisition of the ?on-
taminalcd areas,Sales by the present owners must be volun-
tury and the properties ac*lobe hought at their fair market value
piiui to the eme_r%]ency. Purchase is‘conditioned on the eventual
assumEJnon of tifle by New York, which will also contribute 10
percent ol the mainténance costs of the site, Superfund money
may be used lor the cost of purchase, up to a limit of S2,5 millign.
| 1A is also directed to carry out habitability and land-iise studies
to plan future uses for the affected area.

CERCILA Prior to Amendment _ |
It was | ovc Canal which sparked pa_ssa?_e 0f CERCI.A in 1980:
the : *>blem arose prior o the legislation and is not entirely
covet Al by the original Jaw. Funds exist for the purchase of
owner-occupied homes tinder a 1930 agreement between Ihe
Federal Emergency Management Agency and the stale of New
York. The revisioris are deSigned to Cover other properties in the
area.

Adminﬁstration Proposal
None.

Senate and House Action _

The Senate provision isstated in general terms, (hou,ct;_h il appears
under the headmtg “Love Canal Property Acqum jon": where
a hazardous substance emergency has been declared before May-
22, 1980, and owner-occupied residences have been acquired as
a result, purchase of remaining properties must be made a priority-
under the NCP, The more elaborate and specific House version
Is the one the Conference Committee adopted in the final hill.

J. Public Participation?

The Ainendnient _

Section " 17 of SARA inserts a new CERCLA 8117 on public Par-
ticipation.™ This assures public input on the selection of all plans
for cleanuL{) remedies, including those to be carried out by EPA
under §104, those called for in dn enforcement action under §106,
those selected in voluniary settlements with PRPs, and those
governing federal facilities, A notice and analysis of the propos-
&d plan sufficient to "provide a reasonable explanation” and to
set out "alternative proposals considered” must be published and
the public must be given olpPortumty to comment and to hold
a public mei-ting. Notice of the final plan adopted, must also be
published, together with a discussion of any significant changes

165, é\gﬁ%ﬁ{é\%}%ﬁ%ﬁ%m&e él&(/)ﬁ gft%ano provision.
HE@&;}%‘?&& 5 §2 5‘;%5)."” 1114 (dailv ec. Dee. 5, 1965).
9 gegg&(:ommlttee

eport at 280,

166. SARA 8213, CERCI.A 8312.421'S.C. § <+, EIR Sr.vr. 441)-
16". Legidative .|st$% Sour?e
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and (lie reasons lor such chan(?es as svell as a response o sipmfi-
cani comments, cnncrsms and ness daia subtniited b)( the public.
II"any subsequent remedial action, enforcement action, or set-
tlement dtllers in significant respects from the final plan, an ex-
planation must be published.

Subject to amounts provided for such purposes m appro,orra
tions ads, ERA may make grants to groups affected by a release
from a facility on the NPL, Up to 550:000 to a recipient, to enable
the group to"otain technical assistance to evaluate The hazard
presented b?; the release and the adequacy ol the proposed
remedy.The recipient must contribute atleast 20 percent of
the cost of ihe technical assistance. Both the 550,000 ceiling and
20 percent contribution requirements may be waived, No more
than one grant under CERCLA §117(g) may be made for a single
facility, but the r[rrant may be renewed to facilitaic public par-
ticipation at all stages of remedial action. Grants are not intend-
ed to underwrite legal actions but any information developed may
be used in a legal“action.l"

CERCLA Prior lo Amendment

CERCLA has no comparable E)rovrsron Current EPA policy calls
for a strong community relations program in connection with
Superfund tleanups.” Both removal and remedial actions must
allow for a public comment period on the alternative courses of
action considered. A settlement a?reement must be available for
gublrc comment, including a setflement embodied in a consent

ecree.

Administration Proposal

Section 109 of the Administration-drafted bill. H.R. 1342, pro-
posed to confirm in a single sentence EPA’s community involve-
ment policy. EPA's analysis stated that because the reqirements
of this amendment are already incorporated in the agency's
operating guidance, “the amendment itselT would not impose any
new responsibilities on the Federal government."

Senate Action
The Senate Environment Committee bill expanded the EPA
language to require public notice of, and opportunity for com-
ment on, proposed Settlements including an opportunity for a
public meeting and an analysis of a proposed remedy of settle-
ment “sufficiént to provide'a reasonable explanation of the pro-
posal and alternative proposals considered.™ " This redurrement
would be applicable to_cleanups implemented by EPA, the states
or by private parties. The Senate Committee vient on to say * If
the femedial action proceeds to two or more distinct phases.and
separate studies and alternatives are developed at different times
for different Phases the process of notice and opportunity, for
comment shall apply to each phase.” ** The Senate Committee
report also woula require EPA to make avarlable 'data, studies
reports, and other information on the contents or conditions of
the site and its likely effects on health and the environment and
any rel |m|nary in ormatron on possible remedial actions and
fedsi |||t§/ studies,’
The Senate bill added a provision entitled. "Technical
Assistance Grants.” ' authorizing EPA to make technical

) also EOH erenc?i?fim?ﬁ i;i:%%%%éamh:gxﬁﬂé q@e

170. Conference Committee Report at 231,

171 NCP. 40 C.F R. §300.67, ELR Reg. 47461,

172. NCP. 40 C.F R. §300. 67(g) ELR Reg 47461,

1 EPA ?ectti -by-Section Analysis, House Commerce Committee

174, Senate Envrronment Committee Report at 97.
Ry

1. ?ar?lgo%gg)ong., 1t Sess.. 8139, 13l cong ree. S359 (dailv ed.
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assistance grants to communrty organrzatrons or fgroups of in-
dividuals potentiall 0y affected By a Telease at any facility on the
NPL ol up to 575.000 per facility. These grants were to be used
to obtain technrcal assrstance in evaluatrng the hazard and the
proposed remedy in response to EPA’- requests for comment.

House Action
The House Commerce, the Judiciary, and the Public Works Com-
mittees all elaborated on the Senate public participation and
technical assrstance Fgrrovrsrons The House Commerce Commit-
tee proposed that EPA he re uired lo publish an explanation of
its reasons if it rejected signi |cant aspects of the public comment
upon adopting a final plan and that a similar explanation be fil-
ed if the final actron Was apgrove in aconsent decree rejecting
srgnrfrcant aspects ol the public comment. The Commerce Com-
mittee’s proposal for technrcal assistance required that the reci-
pient group supply 20 percent of the expense of the technical
assrstance proj ect unless EPA waived the requrrement because
of tegrouE financial need, The amount of tegrant in die
Commerce ommrttee provision was limited to 525.000 unless

A allowed a larger sum.

he House Judiciary Committee inserted a statement on. the
llogi concerning the new Publrc participation provisions contained
in §117 of the House bill."" The House Public Works Commjt-
tee report proposed detailed provisions for EPA compliance with

the new provision
Section 117 of H.R. 2817, the bill passed by the House, con-
tains the points agreed upon by the three House committees and
an authorization for a technical assistance program to affected
community groups enabling them to obtain technical assistance
to review and assess a proposed remedial action or settlement.

m”m

K. Removal Actions

The Amendment

Section 104(c) of SARA increases the flexibility of the CERCLA
E104(c) mone; and time limitations on initial response actions,
nown as "removals." 0 At present. CERCLA §104(c)() re-
quires that initial response actions be limited to SI million in ex-
penditures and 6 months duration, unless certain so ecial cir-
cumstances arc_found to exist. These special circumstances in-
Clude emer?encres risks to health, welfare, or the environment,
and lack of a timely alternative remedy. They also include fin-

178. 131 Cong. r... HI 1085 (daily cd. Dec. 5. 1989).
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dlnq_s that the state involved has complied with all preconditions
rela |n%\|o its participation in a Superfund cleanup.
SAR §!03£e) raises the limits on removals from SI million
and 6 months to'12 million and 12 months, respectively. It also
creates authority for contlnum% a removal action that is "other-
Wise appropriate and consistent with,the long-term remedial ac-
tion to he taken.""1
I resEonse to a House initiative, _§104(b&0f SARA also pro-
vides further guidance on removal actions in CERCLA §104(a?(2):

&2) Removal Action.—Any removal action undertaken by
he President under this subsection lSorb any other per-
son referred to in section 122) should, to the extent the
President degms practicable, contribute to the effective per-
formanc? of any long term remedial action with_respect
to the release of threatened release concerned."S

This _provision is designed to help EPA “avoid wasteful,
repetitive, short-term removal actions that do not contribute to
ghcetigfr{lscg,eqt, cost-effective performance of long-term remedial

CERCLA Prior to Amendment o
CERCLA 8§104(c)(l) requires, that removals be limited to SI
million in expenditures and six months' duration.

Administration Proposal _ o

The Administration's bill propgsed two changes in the limita-
tions on removals in CERCLA 8104(c)(1). TheSe chan%es would
have increased the maximum period for a removal action from
six months to one year and created an additional ground for waiv-
mg the time and financial limitations on a removal action where
EPA finds that "continued, response action is otherwise ap-
proPrlate and consistent with permanent remedy.” "' In its
analysis, EPA e_x_E)Ialned“_‘ that, the amendments would give it
incréased flexibility to quickly initiate appropriate removals.

Senate and House Action _ o
Tim Senate Environment Committee adopted the Administra-
tion's provision which became 8113 of tite Senate bill. . .
~The House Commerce Committee modified the Administra-
tion's proposal in two respects: it increased the SI million limita-
tion on exP_endltures to 2 million; and it provided that any
removal action * shall contribute to the efficient performance of
any long-term remedial action to the maximum extent prac
tlfcatlﬁlei_| ~*Thke)s|e| changes were incorporated in 8104(a) and (e)
of the House Dill.

.. Health-Related Authorities"

The Amendment _
SARA incorporates a group of amendments to CERCLA which

181. SARA §104(¢), CERCLA §104(0(1). 42 U.S.C. §4604(0(1), ELR

Stai. 44012,

182. SARA 8104(b), CERCI.A 8104(a)(2>. 42 U.S.C. §9604<a!(2). ELR
St v 44011,

183. Coniercnce Committee Report ai IRO,

184 HR 142, 'QOiI, Cong., I»t Sess. 8102, 131 C.iS'0. Ri.r. H944 (dai-
ly ec Feb. 28. 1985)
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greatly expand the law's health-related authorities; The amend-
ments  include: Q 8110, which expands the ﬁ_rogram of the
A" SDR in CERCLA §I()4(|%_"* (i1) §107(h), which amends the
list of response costs for which PRPs are liahle in CERCLA
§107(a) to Include health assessments or health effects studies car-
ried out under §104(i);" (|||)(§111(h), which adds a new §11|(m

to CERCLA authorizing ATSDR 'to draw from the Superfun

not less than S50 million in 1987 and 1988, not less than S55
million in 1989, and not less than S60 million 1n 1990 and 1991:"°

and §111F]d)('1:), which amends CERCLA d§111(§c)(4g concernihg
tjjisels n?{ ”tle und for any costs incurred under §8I04(i) an

~ The new Iangualge inserted in CERCLA 8104(i) by SARA 8110
incorporates significant new ATSDR authorities proposed in tite
Senate and House bills. Within six months ATSDR IS to prepare
a prioritized list of 100 hazardous substances most commonly
found at NPL facilities. Within 24 months this list is to be revis-
ed and supplemented with another 100 substances. Thereafter,
the list is to be annually revised and supplemented."

ATSDR isalso to prepare toxicoloeical profiles of the hazar-
dous substances it has listed. These profiles will summarize the
toxicological information available on the substances and indicate
whether information is available lo determine levels of signifi-
cant human exPosure, whether informatjon Is available to deter-
mine exposure levels which present significant risk, and what tox-
icological testing is needed to identify the exposure level that ma%
present a S|?n|f|ca'.. adverse health Tisk. Profiles of the first 10
substances listed are to be prepared at a rate of not less than 25
a year. Substances added lo the list later are to be profiled within
three, years of ||st_|n?. _ .

Thifd, ATSDR is fo consult with EPA, state, and local officials
on health issues related to hazardous substances,

ATSDR s to evaluate each hazardous substance it lists to deter-
mine the availability of adequate information on the health ef-
fects of the substance. If the information is not available,

TSDR, in c_ooperatlon with the National Toxmologg_ Pro-

ram," shall initiate the necessary research. Congress indicated

at the costs of such research should be borne by the manufac-
turers and processors of the substances, Within a year, EPA is
to prepare requlations on assessment o f the costs of Such research
against chenical manufacturers and Erocessors under TSCA,
ajainst_pesticide registrants under FIFRA, and against PRPs
under CERCLA. o

_ATSDR shall perform health assessments on all eX|st|ng1_N,PL

sites by December 10, 1988 and within a year after NPL Tisting
for sités added to the list later. A health ‘assessment includes a
preliminary assessment of the potential risk to human health pos-
ed by asité and will help determine whether there is a significant
risk 0 human health. If there is, EPA must take the steps

Hoiim- 1lill, H.R. 2817. §I|Iin) 116.

Conference Commitee Report at 205-14. 217.

Senate Debate on Conference Committee Report, 132 Cose. rec.
St4807 édaﬂy oil. Oct. 3, 19Kb) (statement of Sen. Stafford).
SARA §8107(b), 110, 111(h).

185, $ARA 8110, CERCLA SIJH(). 42 U.S.C. S9604). ELR s1.c
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necessary to reduce such exposure and eliminate or substantiall
mitigate the risk, These steps may include use of any CERCL
authority including, but not limited to, provision ol alternative

water supplies and permanent or temporary relocation of expos-

ed individuals.I* Another issue to be decided is whether addi-
tional information on risk should be obtained.

ATSDR may also, perforin health assessments in response to
Petmons where individuals or physicians provide data on exposure
0 hazardous substances. I1f ATSDR does not initiate a health
assessment in response to a petition, it must provide a written
explanation.

Health assessments at NPL sites are to be completed prompt-
ly and, to the maximum extent practicable, before the comﬁle-

fion of the RI FS. States that carr?é out health assessments shall
report |he results to ATSDR and EPA, At the completion of each
health assessment, ATSDR shall provide EPA and each affecteu
?tatt% with tthe results of the assessment and recommendations for
urther actio

n.
In light of the result of health assessments, ATSDR may in-

itiate pilot studies to determine the desirability of full-Scale
epidemiological or other health studies and may conduct such
studies if nNecessary. ATSDR mayr also consider establishing
registries. of exposed persons. 1t ATSDR. finds a significant in-
créased risk of adverse health effects, it is required to_initiate a
health surveillance program for the exposed population.

At two year intervals ATSDR is re(iuned_ to report to EPA ancl
to Congress on its health assessments, epidemiological studies,
hazardous substance lists, toxicological profiles, registries of ex-
posed persons, and an overall assessment of its dctivities. All
studies and research under SARA 8110, other than health
assessments, shall receive peer reviews, No health assessment,
study, or petition under the section shall affect or delay authori-
_t{ to' act under other provisions of law. ATSDR may car_r)rl out
Its activities directly or through cooperative agreements with the
states. ATSDR shall have the same authorities with respect to
fe(%,etral facilities as it has with respect io any non-governmental
entity.

CERCLA Prior lo Amendment _ _
CERCLA 8104ti) establishes the ATSDR in the Public Health
Service of the Department of Health and Human Services. The
Act authorizes ATSDR to undertake a variety of activities con-
ceming health effects of hazardous substarices, including: (i)
establishing a national registry of serious diseases and illnesses
and a registry of persons exposed to toxic substances: (ii)
establishing an inventory of data and studies on the health ef-
fects of toXic substances; (iii) establishing a list of areas closed
to the public or restricted in Use because 0f contamination: (iv)
providing medical care and testing to persons exposed to toxic
substances in public health emefgencies; and (v). conducting
periodic survey and screening programs to determine relation-
sh|85 between exposure to toxic substances and illness.

ERCLA ill 1(C)(4) authorizes use of Superfund for the cost-
of any of the -audios, registries, and services authorized in 8104(i),
ATSDR was not activated for some time. "'

Administration Proposal _ _

The AdminKMtion proposal Was_de_3||gned to clarify that the
primarv pun "c¢> ot LERCi..Vs lieaitl-related authorities are
it stippnrl opoav actions timne! health assessment- and
teclua.gi a-» .Ci*. >-autte to health ciieei- ol exposure [o |ia/a’
ain-llsit  to_tmpioxe_ VISUTL- nmlit™'in make_lutur.-
Fup-l_ .||_m||e_||...>||_<;,- an. ... esp.un_ scien:i!>,
thit . vi, o0, ifsatu “elect- vt i'we i
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Administration’samendment to CERCLA §104 would authorize:
1) provision of health consultations, assessments, and other
echnical assistance to determine health effects of hazardous
substance releases upon request of EPA, state, or local officials;
(11) assistance and consultation for public health care providers
In‘cases of emergencies; (iii) epidemiological studies: and (iv) ex
osure and risk assessment studies o be Conducted at release Sites
tﬁredaetgsermme appropriate action for mitigating public health

Senate Action

The Senate bill conferred considerably broader health-related
authorities on ATSDR than did the Administration proposal.
Most importantly, the Senate Provmons created a mandate,
financed from Superfund, for the ATSDR to conduct health
assessments as to the health risk from hazardous substances at
eversy NPL site. In addition, individuals were allowed to petition
ATSDR for health assessments at any site, _

On the Senate floor, Senator Kennedy (D-Mass.), referring to
the Woburn, Massachusetts, ||t|EgF§t|0n adainst W R. Grace Co,,
proposed to amend the new CERCLA 311!(m) on ATSDR fun-
ding by strlklng the annual Jimit of $50 million on appropria-
tions t0 ATSDR and increasing it to S100 million. Senator Staf-
ford &D-Vt.) proposed that “the numerical limit be striken
altogether. Senator Kennedy agreed to modify his proposal, and
It was adopted, as modified.

House Action

The House hill proposed a new CERCLA 8116 to deal with
health-related authorities. It was as extensive as the Senate bill
and gave ATSDR the same ﬂpowers fo carry out health
assessments, research on health effects, toxicological profiles, and
lists of hazardous substances. _

Under the House bill, the costs of performing a health assess-
ment could be recovered as a cost of response under CERCLA
8107 if the assessment disclosed that a ?opulatlon had been ex-
posed to a release of a hazardous substance. Where the health
assessment indicted a potential or observed sgmflcant risk to
human health, the House bill directed ATSDR to establish a
registry of gersons exposed to the hazardous substances in ques-
tion if ATSDR determined that this would be useful. In addi-
tion, Ihe House bill required that, If the health assessment show-
ed a significant risk to'human health, EPA must take whatever
steps may be necessary to abate that risk. These stop> might in-
clude providing alternate household water supplies or reloc_atlng
the population.™" In eases of public health emergencies believe
to have been caused b exgosure to hazardous “substances, the
House bill required ATSDR to arran?eL" for medical care and
testm%of exposed individuals and to offer assistance to local and
state health author:.ics, _

Ti.c_House bk required all studies and research performed
other ii.,u health assessments to receive peer review. The House
bill made clear ilia; the Administrator of ATSDR lu- the same
authority with r,esPect to lederal facilities a- with respect to any
noit-covernnicuiu! ca:ii\.
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M. Research, Development, and training

TinsAliwnilingius , o _

SARA establishes a series of research, training, ami demon-
stration programs lor cleanup technology Most of this is ac-
complished in SARA §209, which adds new §311to CERCLA 1™
Two specific research centers and a -pill control program are
established by SARA §_§118é én). and (o&. " Landing and related
provisions are found in §6I()5(a)(5) and I11."" _

. New 8311cremes four new programs. First, research and train-
ing programs dealing with the handling of hazardous substances
and théir effects on_human health undoi new 831 I(u) are lo he
earned oyt by the Department of Health.and Human Services
‘III IS) with EPA’s assistance. Research is to he conducted on
he health effects of hazardous substances, the detection of
pollutants, and techniques ‘or cleanup and treatment.-'1The NCP
IS 10 include standards for testing the efficacy of treatment
methods.The program mandateS two types of t lining. Ap-
plied education in the handling of toxic substances, management
of facilities, and health hazards is to he provided 10 persons with
related responsibilities, especially state and local environmental
agency personnel. In addition, the Fund is authorized to support
ﬂgaduate study in public health and other relevant fields, including

e geosciences generally. o

Institutions of higher education will be the principal contrac-
tors for _§3lléa) programs. They may then subcontract with other

arties, including private-seetor firms. Funds are allocated by new

ERCI.A §111 ﬁZ). beglnmng with S3 million in fiscal year FY
1987 and scaling"up to S35 million in FY 1991,

Secondly, new CERCLA 83LKb) authorizes research and
demonstrgtion programs for the testing and evaluation of alter-
native or innovative technologies, since there is some doubt as
to whether current treatment methods are capable of eliminating
hazardous substances, as onosed to merelg containing or
relocating them. Up to $20 million Per year may be made available
for such projects, exclusive ot basic research."6 Grants,
cooperative agreements, and contracts may be made by EPA or
HFIS with persons, public entities, and noniprofit private entities.
EPA must initiate at least ten demonstration projects, which ma
take place at exisiing Sugerfund response sites, in each of F
1987-1990. Under & tec noloqy,transfer proPram. EPA will
assemble and maintain a central"library of publicly available in-
formation about these novel treatmerit methods,” including the
results of the demonstration projects. _

The new section sets out the process of solicitation and appliea-

200. Legislative History Sources .
Administration Proposal. H.R. 1342/S. 494, no %rovmon.
Senate Debute, 131 cono. rec. SI1835-37, SI 1848-49, SI 1863-65
gdally ed, Sept. 20, 1985).

enate [lill. S. 51. 88139, 151, 153, 158-59.

House Commerce Committee Report at 87-90,

House Public Works Committee Report at 37-47.

House Hill. H.R. 2817, §8111. 212,

Conference Committee Report at 21S. 234-36, 276-78,

SARA 481U5(a)(5), 111(d)(2) and (Ii). II8I/L |n), (02. and 209.
Senate Debate oil Conference Cuinniillee Repurl, 132 Coso. Rke.
3149126da||2/ ed. Oet. 3. 1986).

House Debate on Conference Committee Report, 132 Coso, Rrc.
119562, 1(9574. 119603-04, H9610 (daily ed. Oct. S, 1986).

201. SARA 5209, LEKCI A §311. 42 U.S.C . 89660. FI K'scar. 44071.
202. 351\15 X51IS(f), (n). (0). ELR Sr.vr. 4404X, as notes alter CERCLA

203. SI05i C I 10). 42 U.S.C. C-.05(al(l(».

A R SR 56 Pl

14 Ibé Leqiuroinvn| of 511lla) are on; Subject M cnz--i: -oils. Con-
‘creme Ci-niiuuiee Keporl at 27°

2A w\<\ u*-5ia:(5i and ULJi<21 CFRI"\ CI-Ci Him and
Lkl ] 1EK st o 44022, 44155 _ S
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linn lor demonstration projects in considerable detail. In par-
ticular, several funding restrictions aie imposed on full-scale lield
demonstrations. federal monev is ivailable onlv where private
financing is not, hut may in any case pay lot no more than half
of (lie cost of a demonstration; in addition, ihe law imposes tix-
ed ceilings of $10 million per dyear and $3 million per p_rogect

An independent research and demonstration program is to be
sertaHPlgs part of the Defense Environmental Restoration I'ro-

! The third program is mcorﬁorated in new CERCLA 8311(e).
which giants EPA general authority to make grants and contracts
for_research on health tisks.

. Fourth, under new CERCLA 8311(d) EPA must set up at least
live and pre_ferab|¥_ ten University Hazardous Substance Research
Centers at institutions of highef Iearnm(r; for the study of long-
term health hazards. Tl.e section establishes detailed” selection
criteria and_funding restrictions for the centers. In addition.
grﬁjR/fl\ro%grlalS(s/)' (id,"and (o) set up eer'uin special research centers
_To coordinate the agencies’ activities. FII IS is to set up an Ad-
visory Council, including members from agencies, business,
higher education, and the public. M With the assistance of this
body, [1MS will develop a comprehensive plan for carrying out
research and training. A report on the plan must be made to Con-
gress within nine months alter enactment of the Superfund revj-
Sions. EPA must report on research achﬂes_generall;r to this
counutl, as well as to Congress, when it makes ifs annudl budget
request.

CERCLA Prior to Amendment

CERCLA did not inclyde provisions for long-term research and

development, because it was passed as an emergency measure for

what was then viewed us a relatively swift process of cIeamnH

up hazardous substances. Only short-term, site-specific researc

gstsomalt”e,d with a 8104 response was eligible lor fund expen-
iture.

Administration Proposal
None.

Senate Action _ ,
Amendments offered during Senate floor debate provided the
outline of a research, tralnm%, and demonstration program.
Under the Senate bill, EPA and HHS were to conduct research
targeted at methods of handling and disposal as well as health
effécts, po.lutunt detection, and Cleanup and treatment methods,
Applied'and graduate education were also funded. Research and
demonstration programs in alternative or innovative_treatment
technologies were “established, with at least ten sites to be
desut;nated within two vonrs. While the Senate bill provided for
grant and contract authorltY, an Advisory Committee, a {omt
implementation plan, techno ogy transfer and technical assistance
grants, the proposal left the detailed structure ot the program
relatively open.

House Action . . _

The House elaborated on ihe Scimie's program ami ii was this
form that was largely adoptciUn eonfeienec. Methods of hazar-
dous waste handling and disposal were dropped as research pur-
poses. Lmvectsily résearch ami education programs were located
within HHS. while general research, demonstration, and nam-
ing programs woie assigned to [PX. Ih>- definition ol ¢ ."lii!

20", SARX §2!|Lfil..iddira-M| st .2'P2. Sr i.0.
I IMOr.Ueu Section Q- 1.iednieo.

2(ls S)!<\\}l5')9. <IM-L X'ooui*i b4 ('sl =un,<
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native or inngyative treatment technolgics" incorporated the no-
tion ot a [>ciiiitilicnt reduction in t \icity. Demonstration Sites
lot these technologies were to be selected within lour years. The
details ol the process ol'solicitation and application, along with
the various fundlnq restrictions, were provided. Similarly, exten-
sive criteria for selection and funding of the regional Tesearch
centers were included, |he technology transfer proPram was to
make the reulungz information available to the public. A detail-
ed memersinp lot the Advisory Council, omitted liom the con

lerence version, was set out.

N, Natural Resource Damages"*

The Aincndtnenlf _
SARA "makes a series of CERCLA amendments relating to
natural resource damag|e_s. Section 104(di.inserts a new provision
in CERCLA !JI04(b) calling upon the President to promptly notify
federal and state natural Tesource Inisieos o] potential damage
resulting Irom releases currently imdet investigation and to coot-
?lnattc assessments, investigations, and planning with such
rustees.”’

Section 107(d) inserts a new provision in CERCLA %L07(f) re-
quiring the designation of federal and state natural resouiee
trustees."1 This “provision also states that any assessment of
natural resource damaPes prepared in accordancé with the natural
resource damage regufations promulgated by the Inferior Depart-
ment under CERCLA 5301(c)™ shall have the lorce of arebut-
table presumEtlon on_behalf of the trustee in any proceedmg
under CERCLA or 5311 of the IAVPCA, The sums recovere
by federal or state trustees are available to replace or restore the
damaged natural resources. Recovery may be had for damage
assessment costs, but there can be no double recovery for natural
resource damages. The natural resqurce dama?e reé;ulatmns are
to be revised within six months of enactment of SARA. 1

_Section 111(c) of SARA amends CERCLA (?_lll{b)- "t0.pro-
vide that exhaustion of administrative and judicial remedies™"
against I'RPs is a precondition to recovery of natural resource

210. Le(jgwla,twe History Sources
Administration Proposal, U.K. 1342/S. 494, 5113.
Senate Environment Committee Report at 43. 109.
Semite Finunce Committee Report at 5.
Senate lill, S. 51. 5134,
House Commerce Committee R_ePort at 73, 78, 105, 169.
House Wavs and Means Committee Report at 43, 48.
House Ilill, H.R. 2SI7, 55107(d), 111(ef 122()).
Conference Committee Report at 190-91, 204-05, 215, 216, 220-21,

22125, 31,
SARA 104(d), 1071), 1116) (¢). 112e). (0). 113, 122,
211 SARA 5104(d), CERCLA 5104(b)(2), 42 U.S.C. 59604(b)(2). ELR

STAT. .

212. SARA 5107(d). CERCLA 5107(0(2), 42 U.S.C. 59607(0(2), ELR
Stat. 44026.

213. nge B (individual assessmeng) rules were promulgated August |,
1986. 51 Fed. Reg. 2~674 (1986) (to be codified at 43 C.F'R. pt.
11%. Type A (genefic) rules were proposed Julv 7, 1986. 51 Fed. Reg
25903 {)1986).

214, SARA 5107(d). CERCLA 5301(e). 42 U 5.C. 59651(e), ELR s ts:.

44067, See ulw Conference Committee Keporl u 205: “The deadline

- established by these amendments differs Irom. that currently imposed

b)(/vthecourt in Xcw Jeney v. Knckehlnius, Civil Action No. $4-1668

((J' /D) (1).DC, N.I. 1954), solely fur the purpose of allowing ad-

itional time, if ncecwary, for r,e-p,roFosal of requl.uionv required

hy gecnorg 31ltcl vhuuld those initially submitted by the couit be
inadequate.

215, SARA $11120.__CFRC LA SIlIbI(2SIM ., 421 .S.C. $961 ItbIOiAI,
FLR Stm. 44i35.

216 The Conferea.c 1oitutnitge _Report:! e|a]te« t'wat "{W"herﬁM!V:N)
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damag%e claims from Superfund lor claims tiled alter December
I, 1985 Natural resource claim is defined so as to petinn recovery
of the eosts of natural resource damage assessments from the
Lund without repaid to this precondition  SARA 5111(c)(22
repeals CHULA 5111(h). which dealt with assessment 0
damages lot injury lo natural resources.'¥ ,

Section lll(e! amends CLRCI.A 511(c)(2) to pros ide that no
more Supcilund money may be used to paFy claims for natural
resouiee damages in ariy year in which the President determines
that all ol the Fund is heeded for response to threats to public
health from releases or threatened releases of hazardous
substances. 1

Section 112(d) inserts a new CER( | A 5112(1) that states that
Superfund shall make no double payment for the eosts of assess-
ment ol short-term and long-term injury to natural resources or
of tesioiaiion or replacemént of natural resources.n =

Section 113(b) inserts a new §113(0) in CERCLA establishing
statutes ot limjtations, ™ For natural resource damaﬁes, claims
must be brought within three years of d|scover){ of the loss and
its connection with the release in question ot fite promulgation
0] 53d1(c) requlations 1l Ihat is later."-" The effect of thisprovi-
sion s to reinstate all grewous natural resouiee damage claims
gom back to December 11, 1980 since promul?anon of the
30f{c) requlations is not yet complete.” For releases from a
NPI facility, a federal facility, or any other facility where a
CERCLA remedial action is scheduled, & suit for natural resource
damages must be brought within three years of completion of
the rémedial action. For actions filed after the enactment of
SARA', the federal or stale natural resource trustee must give 60
days advance notice of suit to the President and PRPs. Where
thé PresiJent is diligently proceeding with an RI/FS with respect
to a site, the natural resource trustees cannot institute suit until
Ihe remedial action has been selected. _ ,

Section 122(a) inserts a new CERCLA 5122 which deals with
settlement ol natural resources damaﬁe claims under CERCLA
8122(j). " EPA is required to notify the federal natural resource

217. SARA 5111(g), CERCLA 5111(b)(2)(BR), 42 U.S.C. §9611(h)(2)(B).
ELR s:a:. 44035. The Conference eport makes an important
clarification in its discussion of amendments to CERCLA 5112(a)
on claims against the Fund concerning the requirement that the
claims be presented to the PRP 60 days before a lawsuit or claim
against the Fund is allowed.

Because of the absence of adequate ?mdance of the Procedure
for filing such claims, the failure of Federal or State natural
resousce trustees to comPIy with this requjrement does not
constitute a_bar to_ the trustees from maintaining a claim
against the Fund prior to December 11 1983, The_5|xt¥,-day
presentation requirement has never applied. to civil actions
nor is IhbeI selection of remedies authorized in section 112(a)
irrevocable.

Conference Committee Report-at 219.
21.8. SARA 5111(c)(2), repealing CERCLA 5111(h), ELR stat. 44036.

219. SARA 5UUe). CERCLA 5111(e)(2). 42 U.S.C. 59611()(2), ELR
Stai, 44036.

220. SARA 5112(d), CERCLA 5,112(f]:2 42 U.S.C. 59612(1). ELR Sr.xt.
44041, The Cunfrcnce Committee Repou states, "These amendments
arc not intended to prohibit different claims or actions lot different
damages stemmm? from the same injury to the same natural
resource. Nor are the amendments intended to affect the anilities
ol'lruslccs to initiate nr participate as co-claimants nr co-plnimills
where otherwise authorized fo do S0.” Conference Committee
Report at 221,

221. SARA 31130 CLIU LA 5113ég)( 1215 C. 59613(g), | LK Sim .

44041, See ifhn m/rd text at ILF" (annotated section oil statutes ot
limitations).

222. SARA 5112(c). | FRCI A 5NI2(d)(2l. 421 S.I ;9M2iit)l2i, IT R
St s1, 44041).

223 2/|| u Kee. 2591)3.
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trustee whenever settlement negotiations involve a release affec-
ting federal natural resources encourage the trustee's participa-
tion in the negotiations. A settlement agreement under S122 may
include a covenant not_to sue lor federal natural resource damages
If the trustee agrees. The trustee may agree to such,a covenant
if the PRP involved agrees to undertake appropriate actions
necessary to protect and restore the natural resource involved,
SAR\" Title V, Part | deletes natural resource damage and
assessment claims as a Superfund expenditure purpose.™

CERT'LA Prior lo Amendment

CERCIA 8101(16) defines natuin resources. CERCLA
§|Q7(um-l)(cz makes natural resource damages a compensable
claim against PRPs. CERCLA (1107(f) allocates natural resource
damage claims between the federal government and the states and
rules "out “any claim where the ‘damages occurred prior to
ChRC 1. Vs enactment. CERCLA §111(g%(3)£b) and él) eal with
claims for natural resources damages against the Fund. CERCLA
§30lic) provides for the issuance of Tegulations goverm_n?, the
assessment of natural resource damages. The appropriafions
language applicable to the 1980 Act sets a 15 percent limit on
Flund borrowings to pay natural resource assessment and damage
claims.

Administration Progosal S
In 8113 0f H.R. 1342, the Administration proposed three ?roups
of new provisions with respect to natural resources claims: Tederal
and note natural resource trustees should be designated: natural
resources gamage assessments done in accordance with the
CERCLA 8301(C) requlations should have the force of a rehut-
table presumption; and no further natural resource damage claims
should be brought against the Fund under CERCLA 8111,

Senate Action _ = L
The Senate Environment Committee modified the Administra-
tion's proposal and added. a Jeadline for promulgation of the
damage assessment regulations referred to in CERCLA §30I(c).
The Senate Environment Committee bill ?rowded that no money
In the Fund may be used to pay for natural resource damages
in any fiscal yedr in which EPA"determines that all of the Fund
Is neéded for responses to threats to public health, The Senate
Em ironment Committee's recommendations were incorporated
in the Senate hill. The Senate Finance Committee recommended
no change in the existing 15 percent limitation on Fund borrow-
ing to pay natural resource damage and assessment claims.

House Action ,

The. House Commerce Committee endorsed the proposal to
clarify the role of federal and state trustees for natural resource
claims. Like the Administration, the House committee recom-
mended iliat the Fund not he available for payment of natural
resource damage claims. The House provisions on natural
resource’, appearing at 88'07(d). 111(e), and 122(j) of H.R. 2817
nevertheless contintied some availabllity of the Fund for natural
resource Jamage claims. Section 111(¢) Would permit use of the
Fund to p_aY natural resource damages where all administrative
and judicial remedies against PRPs under CERCI.A 8107 have
been exhausted and where the damage assessment has beeii car-

225. SARA. Pub.|...No. 49-499 855-516, 100Stat. 1613, . Xvt'ofii/Coil-
ierc..e Comrittee Report at 320
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tied out in accordance with Department of the Interior regul;
lions. Section 111(e) also permitted the payment from the Fun
of 50 percent of natural resource claims pending as of Dccetnbc
|, 1985. Section 1220)established procedures for the seulemen
of natural resource damage claims. Flic House Ways and Mean
Committee, however, recommended that no further Superfum
%ép?nngétgrlgs for natural resource damage or assessment claim

0. Federal Facilities"

The Amendments
SARA initiates a detailed program for cleanup of federal facilities.
The bulk of it is included in SARA §120, adding new 8120 tc
CERCLA, and in SARA 8211 esta ||sh|n? thé Defense En-
vironmental Restoration Program.™ Ancillary provisions are
found in SARA §111(f?, which amends CERCLA 8111(e)(3) to
permit_reimbursement for certain alternative water supplies, and
In SARA §8107(e), which adds a cross-relerencc,"0 ,

The substance of the federal facilities provisions originated in
the Senate Environment Committee and on the floor of the
Senate. With the Department of Defense (DOD) program added
by Senator Wilson's (R-Cal.) amendment in floor débate,"1the
Committee’s Ian%Jage passed the Senate and was adopted in much
the'same form by ‘the House, with differences in scheduling
details. The version which emerged from conference combines
features of both bills. _

The new language makes it clear that federal sites must comp-
ly with the same CERCLA rules as privae sites, except for the
provisions concerning financial responsibility and contracts with
stale governments, In {J_arncular, federal faclities are subject to
EPA “enforcement actions, the new public participation re-
quirements, and citizen suits.4" The bill'also establishes a detail-
ed timetable for cleanups.L’ EPA _is to undertake a preliminary
assessment or inspection of any site where a facility is required
to submit information under RCRA within 18 months' after

228. Leag|s,la,t|ve Histary Sources
Administration Proposal, H.R. 1342/S. 494, §212,
Senate Environment Committee Report at 54, 60-61,
Senate Debate, 131 Cong. Rec. Si (daily ed Se t 17, 1985)
131 Cong. Rec. Sl 1831,8' 1836(dailv ed Sept 20 19 5% 131 cong.
rec. 91201013, S1208-20, S12007 (sairy eo. Sept. 24, 1985).
Senate Bill, S. 51, §5102. 140, 14845, 16
House Commerce Committeg Report at 93-95.
House Public Works Committee Report at 47-50.
House Debate, 131 cong. rec. HI11111, H11122. H 11143,
=3[ (daily ed. Dec. 5 1985).
ill. H.R. 2817, §8101(a)(3], 120, 122, 213,
Committee Report . 216-17, 238-43, 278-79,
e), 111(f), 120, 211,
Conference Committee Report, 132 cong. Rrec.
18, SI14928 (szi1y eq. Oct, 3. 1986).
Conference Committee Regort. 132 Cong. Rec.
1'82, H9588, H960103, H9610 (daily ed. Oct. s.

RCLA 8120, 42 U.S.C. 89620. ELR Stat. 44051
U.S.C. §82701-2707, 2810. The existing §2701 i
E

[y
=
Do o

€
re

zsSe=
=& —
D
=
o
S
o oP
1

—
=

o~
@O

b
64,

86).
glzo, CE
SARA 8211, 10
renumbered as §2721.

230, SARA Slrc), CERCLA S07ic>. ELR Srur. 4026; SARA S1L i
CEKCLA §111{e)3), ELR St.vr. 44025.

231, 868 131 cong. mec. SI2018-20 (daily ed. Sept. 24. 19851,

232. SARA XI20(a). CERCLA §l2()|a). EI.R Sr.vr. 44051. See m/mt test
113, for discussion of public p.Uticip.illon requirements and >
<niat II.1 for discussion ot tite new citizen «oil provision. Aic a/sn
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?assage o' SARA. Where indicated br this assessment, sites arc
0 beevaluated for the NPL and included in the list within 30
months from the date of enactment if they meet NPL criteria.
The agency to which the installation belongs must then at%ree to
perform an RI/FS within six months (or a year alter enactment,
If the site is already on the NPL at that time). Once this is com-
Eleted, the agen_c;r has 180 days to enter into an agreement with
-PA lor remedial action. “ Substantial continuous physical on-
site remedial action” according to the agreed-ugmn sChedule is
to commence within 15 months after the RI/FS.

As between EPA and the responsible agencies, ultimate con-
trol remains with EPA, but consultation with 'fates and localities
Is required in selection of a remedY. A site-specific ROD might
serve as a record of such a consultation. EPA is forbidden™to
delegate its final authority to the agencies affected, whose
slowness lo act was the original stimulus for the ?rovmo,n.mThe
law does, however, provide for some diffusion of authority. EPA
m,aP/ release an agency from liability if assured that another PRP
will complete the remedial action ‘within the allotted time, but
this agresment must be entered in court as a consent decree. Since
the interagency agreements on responses are enforceable
documents, perialtieS can be assessed against federal agencies for
failure to comply.lt L _

Several ?ro_v_ls_mns for publmumH information about cleanup
of federal Tacilities reinforce the bill's attempt to Rrevent agency
dilatorincss by means of rigorous oversight, Each agency’Is ré-
quired to set Up a public dacket of government sites con almnq
all information required by RCRA“or CERCLA. This Federd
Agency Hazardous Waste Compliance Docket directs interested
pérsons to sources where more detailed information about any
site_ may be obtained. Updates are to appear in the Federal
Regrs_ter every six months.L16 _ _

side from the Docket, each a%ency will provide several an-
nual reports. A compliance report to Congress will convey in-
formation on mteragenc?]/ agreements, costs and budgets, com-
ments received through the public participation process, and the
status of each facility on the docket (as well as other sites where
nt RI/FS may have been done). A second report will focus on
funding: the agenc¥’s annual budget request must include not
only a’statement ot the outstanqu, hazards and their conse-
quences, but also a review of alternative agency funding for the
costs of remedial action. In addition, infofmation about effects
on adjacent pro&ertles must be included with an agency's sub-
mission under RCRA.17 ,
. The revised CERCLA covers DOD sites, where the government
is an owner/operator and hence a PRP, However, the President
Is permitted to exempt certain installations for national security
reasons. This presidential power is narrowly constrained. Exemp-
tions may be granted only for a year at a time, and Congress
must be notified of the réasons for each case. ExemPtlons for
lack of funding may not be é;ranted unless the department has
requested ai)propna,tl_ons and Congress has denied the request,
to prevent fite Administration from manufacturing the need for
an exemption by failing to ask for lunds.

QOver and ahave the Tequirements of CERCLA, DOD must
undertake a Defense Environmental Restoration Program to
restore contaminated facilities, whether or not they are Current-
Ify in use. The legislation sets aside a budget accunt to be lived
Or cleanup purposes alone, so that environmental concems need

S0 P AT L, 6 P00
235. SAR \ 5120&1), CLRCI A 51206%%2) .mil PH. 42 U.S.C. 59620(01(2)
alio if), t1.R Srvi. 40(152. 44053.
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not compete with other defense purposes; these funds can be us-
ed for necessary construction work without going through the
cumbersome process normally rqulred to approve military con-
struction projects. In addition, DOD must compile inforniation
on treatment and disposal of hazardous material and report to
the Department of Health and Human Service, as described in
the House bill. 11" o

While government agencies will still generally be barred from
drawing on Superfund money for cleanups, "the new bill in-
troduces one exception. If hazardous substances from a federal
facility contaminate 8roundwater and thus affect other areas, and
if at léast one other PRP is involved, Superfund money can then
be used to ﬂpoay for alternative water supplies, including municipal
exgenses. _ _ _

ARA also requires that notice be given to purchasers of
government lands where hazardous materials have been released
0r stored for a ¥ear or more. Such notice will warn buyers of
the risks associated with potential uses of the land and establish
their knowledge of tiie pollution in any later lawsuits. Descrip-
tions of the types and amounts of hazardous substances and the
times of their disposal must be included in any sales contract for
government land and also in the deed. Moreover, the conveyance
must include a warranty that the site is now safe and a covenant
making the United States responsible for any subsequent remedial
action’that might be necessary, unless the Buyer is itself partially
responsible fof the pollution. These notice provisions take effect
six months after EPA's promulgation of regnula_nons goyer_nln%
the manner of notice; the regulations are lo e issued within 1
months of enactment.1l ,

A limited %randfather clause e_xemﬁts certain _De?_artment of
Energy sites from compliance with the new legislation, on the
ﬂgoun%sl that a response plan is already under development

ere.

CERCLA Prior to Amendment ,

Although federal facilities are not eligible to receive Superfund
monies, 1L they arc still subject to the requirements of CERCLA.
Howe, .r, cleanup efforts at these installations, most of them
belonging to DOD, have progressed extremely slowly. 11l

Administration Proposal N

The Administration’s Proposed revision granted agency heads
limited authority to settle claims against federal facilities, but took
no steps to ensure that  ranups would take place more quickly
or that government would live up to the standards imposed on
private parties.

Senate Action . S

The Senate produced the federal facilities scheme in basically its
final form. The original details of scheduling were slightly dif-
ferent. Eighteen months were allowed for the prellmlna’v assess-
ment, bu onI)() 20 more months for inclusion on the NPL. An
RI/FS was to be completed within 6 months after enactment or
inclusion on the NPL, whichever is later. Six months were given
to agree on a remedy, which must begin within 12 momhi after
completion of a remedial design. Control was given to EPA. with

239. SARA 5211 11) U.S.C. 55271f-2707 and 2SI0.

240. SARA 5L Iff). CERCLA 5111(e)(3), 42 U.S.C. 5961 1(e)|3). ELR
Sr.vr. 440,

241 SARA 5126 . CLRCI AS120(1), 42 'S.C. 59620(h). EUR St

242, SARA 5120(h). LI R Xivl 44054, a, a note allei CLRCLX 1211

243, SviclRt LA511Uen"i, 42 L S.C. eWit,ILeit&l, LILK Si» -io?*,
.lkﬁo,ne'alat cgtMalii'l: JiJ .nlo« u>0 0i tin* I niiJ to .>m«e muia,
NVIICeV ana_'or »>ur> g e t'u, e>omns it
Ui'ini.ilioii-M.Ticri'ij. «vi ::si 1 X IMaw, LLK ti -

244 v, tC v, <l -12"t2 (2410 AL Seal 24, I'['<'s

Aol "A-honl. inle iJjii, Qil. SEP! : 9e<|i-'i ca.el

ka-teii). ;1. I'..1ij.n!. ml].-i. \ i*'1!Mateinem "is.;-
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provision for settlement of small claims by agency heads and the
option of a consent decree with the agency; in addition, 8115 of
the Senate bill authorized delegation 0f control where there was
a “‘memorandum _of understanding” defining the respective
responsibilities of EPA and the agency, similar to the one entered
into with DOD in 1983.""

The Compliance Docket was et up by the Senate generally as
described above, with three-month rather than six-morith updates.
The annual compliance report and the funding report with the
annual budget request appear in the Senate version, although the
additional Teport on adjacent property effects was not present.

The Senate hill made these requirements apPhcable 10 DOD
along with other agencies aIIome presidential exemptions "in
the paramount interest of the United States,” The Defense En-
vironmental Restoration Program was_outlined in_8162 of the
bill, which made no change in the United Slates Code.

_The provision making adjacent groundwater remedial action
eligible for Fund financing was inCluded in the Senate hill, but
thé provisions concerning Sale of government properly were not.

House Action ,
The House amendments generally followed the Senate version
but provided for a faster cleanup schedule, EPA's preliminary
assessment was to be made by January 31, 1987. Sites would then
be placed on the NPL within 12 months, with an RI/FS to be
initiated within 6 months alter tha: or a year after the amend-
ment. The agency then had 180 day5 to agiee on a remedﬁ with
substantial action be%mnmEq within 15 months alter the RI/FS.
As in the Senate Dill, EPA retained ultimate control over
responses. The bill did provide, however, for local input. In the
Senate hill state and local, involvement was built into selection
of a remedy. The House bill involved stales somewhat different-
I¥]: they could become “coordinator™" of federal cleanups within
their territories, while state laws would govern cleanqu at any
site not or, the NPL.-"" In neither case would a formal contract
0r cooperative agreement with the state be necessary. The Hquse
also included EPA'sorigin, - settlement authority for small claims.
The Federal Agency Hazardous Waste Compliance Docket
took essentially the same form in ihe House as in the Senate biil.
While the House declined lo add the second agfency report which
the Senate re(%mred with budget requests, mere_Y Instructin aft;en-
cies to request adequate funding for cleanups, It did stipulate that
ihe RCRA filing must report any effects on adjacent Rropertl_es.
In the House bill "national security" hecame the explicit
criterion for the presidential exemption power. The Defense En-
vironmental Restoration Program was Set up via a new chapter
In Title 10 of the United StateS Code, in addition, the House bill
commissioned DOD to carry out research and development on
hazardous waste treatment and disposal and to transmit infor-
mation to the Department of Health and Human Services on spec-
lalized hazardous substances not covered by oilier environmental
protection acts. , _
The provisions on notice to buyois of government land and
the special grandfather clause originated n the House bill.

Il. ENFORCEMENT AND LEGAL ISSUES

A. Judicial Review

The Amendment* _ o

Section 113(c) ot SAR A inverts a series of piovisions in CERCLA
245 n,. t|, dropped hi "1l ptodlieed in eonleieiue
246 I he Sc.. i\ .. -.0il piel.tiled m .. Meierne bill on :lii>m .ilci

24" Legislative History Sources
Xtliniiiisirulion Proposal. 11.R 1,42 S 404. 52IP
seiiJle | nsironmeiil t onimtllee Report it wki'2
Senate Delulr. I | ost, Rji -;:5-4 -3 ) vp! 20, I'*sci
‘enaie [lill. s. 51. :144ipi ui )
House ﬂ oimneree Coiiiiuillee Keporl .P so's., |22. iVs.40

House lutliiurs ( oi imOUe Krooi, . 21 25
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on preenforeement review," These are accompanied by the
amendment in 8106 of SARA to CERCLA 8§10 (b)(22 on”peti-
tions and claims_for reimbursement of response c0sts."L
Under new CERCLA §113(h), no court has &unsdmnon 0
review challenges to response actions taken under CERCLA 8104
or o orders isSued under CERCLA §106(a). Exceptions are pro-
vided for ?\lovernment actions (or actions by other parlies actin
under the NCP) to recover response costs under CERCLA §107,
to enforce a CERCLA 8106(a) order or levy a penalty lor its viola-
tion, or to compel a remedial action; reimbursement actions alter
compliance with a CERCLA 5106(a) cleanup order; and citizen
suits under new CF.RCLA 8310, No review of a removal order
may be had under this last provision where a remedial action is
planned, but remedial actions carried our In several distinct stages
are subl)ect to citizen suit review at the end of each stage."
. The ban on_judicial review does not apply where diversity
jurisdiction exists, or where state law, such as the common law
of nuisance, provides grounds for challenging the adequacy of
a remedx RPs who'resist an EPA ordei’s"as to force a court
lest of e_?pecmc remedy applied can remain immune to punitive
00

damages if they do so in ﬁ o

The purpose 0f these rather convoluted grpwsmns IS to ensure
that cleanuRs will be accomplished without being delayed by_||t|?a-
tion brought by PRPs before the cleanup is finished. Suits Tor
cost recovery or reimbursement must be brought after the cleanup
Is complete; suits to enforce an EPA order 0r penalize its viola-
tion might have to be brought prior to cleanup, but this would
occur only if a PRP refused to cooperate altogether, risking a
penalty for noncoinpliance rather than following EPA's orders
and seeking to recover the eosts later, Actions fo enforce EPA
access, among others, may be brought prior to completion of

d faith.” -

House Public Works Committee Report at 25-27.
House Hill, H.R. 7817, §113<c)-£d.

Conference Committee Report at 202-03, 221-25.
SARA 88l 13(c), 106(3 ,
Senate Debate on Conference Committee Report, 132 cong. mec.
$14898-900. S14917-18, S14925-29 (daily ed. Oct. 3. 1986).
House Debate on Conference Committeé Report. 132 cong. rec.
H9582-83, H9587. H9600, H9624 (daily ed. Oct. 8, 19P.6§.

248. SARA 8L'3(c), CERCLA §113()-(/), 42 U.S.C. 59613(n)-(/). ELR
Stat. 44042,

249. SARA §106(3), CERCLA 5106(b)(2), 42 U.S.C. 59606(b)(2), ELR
Stat. 44023.

250. See infra text accompanying notes 253-256.

251, Thesole purBose of the diversiiy exception is to permit actions under
state law to be heard in federal court when the 8art|e,s are residents
of different states. See 132 ) daﬂg ed. Oct. 3.
1986g5state,mentsof8ens. Thurmond and Simpson); 132 cong. REC.
H9582 (daily ed. Oct. 8, 1986) (statement of Rep. Glickman). The
state law clause includes not anly private actions under state ccm-
mon or statutory law, but also’ challenges to the adequacy of a
remedy under new CERCLA 8121(0 where the projected cIeanuP
fails t0 satisfy state standards. I<l. In the Senate debate, Sen. Star-
ford speaks at some length about the virtues of nuisance actions.
According to (lie Conference Committee Report, SARA is intend-
ed to have no effect on the rights of. Persons to bring_such actions,
See 12copg. mrc. S14899-900 (da|¥ed. QOet. 3, 19S6) (statement
of Sen. Stafford): Conference Comml'tce Report at 224, See uenerjl-
[v Comment. Hazardous Haste and the Common_Law; Wilt AVu
Jersey Clear the Hayfor Iiciitns to Recover.'. IS EI.R 10321 (Oet.
1985F3/d|s,cussmg current luxie ion eases); llalper. PublicXnii.mec
and Public Plaiftiffs: Redtseoverint the Common l.aw tPart it 16
EIR 10292 (Oct. 19.X6) (argum% li.u_public_nuisance actions may
he useful for state environmental litig.uorsi.

252. The eoo.| faith detense lias been read imo the current statute b
some cotins. See, e.it, Wagner Sect! Co. v D-.eeep, MX) | .2a 310.
3161°, 16 11k 2H»A <2d*Cyr. 15560 | lined Vales \ Reilly !a

Chemical Corp.. 606 I. Sugp 412, 4|x2|. 15 1T Kk 2"54",
203*L sy ([). Mum F)>*) Hu:>c Wi-moi'. Inc * i hi-l St.IH.

T Uninciiidl Flittwy'i'ii \ccv Ml A ol tvi. "™*'4, 14 F|

2 oml 2inii2 i< Lbd'.vi 1*S4| s, | vs>. a V;s*--.iv
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the response. Inn in none ol these may the selection ol the
response action itself be questioned. _ ,
he mntrerrtf and state law nuisance actions Is
more complex; The Ian)quaﬁe 0f the statute says nothing to change
the timing: o f state hts™sctlon*; for citizen suits it seéms to con-
template Only suits brought after a given stage of cleanup is com-
plete. 14 But"the debates on the Conference Coniniitlc" Report
saw strenuous contlict over both topics. Senator Siulfoid (R-Vt.),
supported in the House by Representatives Florio (D-N .J.L_and
Roe (D-N.J.), argued that it was essential to leave these two kinds
of actions gpen” lo permit concemed citizens to challenge a
response action before it gets under way. so as to prevent unlawful
overnment action (e.g., merely capping a site where incinera-
lon is possible). In" order to prevent ﬁlays but.also preserve
ween "reitl" citizen suits, which could challenge the choice of
remedy, and suitbbrought by PRPs themselves under the same
provision, which could not challenge the choice of remedy until
It had been carried out. Senator talford’ssug%ested criterion
was \shether after-the-fact monetary relief would be adequate for
the plaintiff." Other senators, however, olfcred different con-
ceptions of how new CERCLA §113(h) affected citizen suits and
nuisance actions.:H In the subseguent House debate, where many
representatives complained about attempts to rewrite the
legislative history of the bill by means of floor statements.
Répresentative Glickman challenged Senator Stafford directly and
claimed that Ihe intent of the conferees was to permit citizen and
state law suits only after a stage of cleanup wds com Rlete except
In the case o a state’s challenge under new CERCLA §121(f).
The only clear conclusion from these contradictory statements
Is that the first court decisions interpreting the language on preen-
lorcemenl review will be eagerly awaited. T 7
Under new CERCLA §113(j) and (k\ review is limited to the
administrative record except where applicable principles of ad-
ministrative law allow the consideration of suRplementaI
materials. EPA's selection of a response is to be upheld unless
arbitrary and capricious. If the court finds that the selection of
the response action was arbitrary and capricious, it is to award
EPA only those _resFonse costs or damages and other relief that
are consistent with the N O V- New CERCLA §113(/) requires
notice to EPA and the Attorney General whenever any court ac-
tion under CERCLA is brought by a plaintiff other than the
United States. _
_EPA isdirected under new CERCLA 8§113(k)(2) to issue requla-
tions governing the development of the administrative record for
both removal actions and remedial actions. These regulations shall
include (i) notice to affected persons accompanigd bY a brief
analysis of the recommended plan and of alternative plans con-
sidered: (ii) a reasonable oppprtunlt)( to comment; (iii) an op-
Bortumty for a public meeting in the atfected area: (iv) a response
EPA "to each of the significant comments made: and Q_/) PA’s
statement of the basis and purpose of the selected action. The

253, .See 132 Com ;. Kke, $14928-29 (daily ed. Oet. 3, 1986) (sialcinoms
ol Sens. Thurmond and Simpson).

254. Note Ihe me of the past tense and the reference to actions “ taken”
or "secured” innew CF.RCI A §113(li)(4]; teealso Conference Com-
mittee Report at 224.

255. See 132 Com;. Ri.t, S14898-900 {dai,lyed. QOct. 3. 1986) istatemeni
ot Sen. Stafford); 132 Cn.su. Rlo, 119587, 1196(H) (dally ed. Oet.
8. 1986) (statements of Reps, florio and Roe).

256. Senator Mttshel! claimed that cip/en suits could be brought only
when a stage ol cleanup was complete, bm that nuisance actions
could Iv Nought a any time. Senator I'tnlrmOl’Id with the assent
ol scnu'.oi Simpson, suggested that in cither ease an .ktion could
M- tit.Hated nil', when a stage ol the response lielmel t's a ROD
li.td t'.c;: : it;siu-d Sei i521om, Km S|49 '.si 4929 ts).nlv cd

Ov [-to

2" : i *>. kit ire.s'z v". ta.,.1, .-l tvi I"Jsm

255 i, . S-vtho-'lvmo-i e '0 ¢-.e:iiae de novo tviiicll ¢S
t=d Locf LI 'CY af !ttty MO e helftvr fInsiltai’-t s,

-t e J tml 1s. Mi a delcttai .i -Ml

citizens’ challenges, courts would then have to distinguish bet-
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development of un edminiMrative record ond the election of n
response action under CERCLA shall not include an adjudicatory

earing.
NewgC'ERCI A 8l()fi(b)(2), inserted by SARA 8§106(3), describes
the procedures fur reimbursement orice a PRP_complies with
EPA's order. After cleanup is completed, the PRP has 60 days
to petition EPA for reimbursement. If EPA denies this petition,
the PRP may file a eonrt action demanding payment within the
next 30 days. The petitioner must show by a preponderance of
the evidence either that it is not liable at alf, or that EPA’s order
was unlavvtul (for example, hecause the cleanup method ordered
was unreasonable). The arbitrary and capricious standard will
be applied. A successful PRP ma% recover any reasonable ex-
penses in excess of what a reasonable cleanup would have cost,
alone with legal costs and attorneys fees.

CERCLA Prior lo Amendment ,
Although CERCI A contains no provision on the subject, EPA
has consistently maintained that PRPs are not entitled to challenge
its decisions of cleanup methods in court until the agency brings
an action against them under CERCLA. The courfs have con-
sistently sustained EPA's position.

Adnunijsiradon Proposal L
The Adminjstration proposed that no court should have jurisdic-
tion to review a challenge to a response action selected under
CERCLA 8104, an order issued under CERCLA §104, or an
order issued under CERCLA 8i()6(a), other than in actions to
enforce a CERCLA™ §106(a) order, for reimbursement under
CERCLA 106(b5, 0r for response cost reimbursement under
CERCLA 8107. Judicial review was to be limited to the ad-
ministrative record and objections raised with reasonable specifici-
ty dining the period for public comment. The government pro-
posed that its decisions be upheld unless found to be arbitrary
and capricious or otherwise not in accordance with law.

The Administration also proposed that a person complying with
.. Cleanup order with which it disagreed mlgiht subsequently peti-
tion for reimbursement from the Fund. 1f such petition were
denied, the petitioners could obtain review in a district court and
receive an award for all response costs found to exceed what was
necessary or cost-effective.

Senate Action _

The Senate Environment Committee generally followed the
([;overnmen_t's proposal._During floor debate Senator Stafford,
ogether with Senator Thurmond, Chairman of the Judiciar

Committee, offered a group of amendments including one af-

259. See Wagner Seed Co. v. Daggett, S(H] F.2d 310, 16 FLR. 21001;
Barnes .. United States District Court, 16 ELR 21004 (9(h Cir. Aug.
16, _198%; Wheaton Industries’, United States Environmental Pro-
teelion Agency. 781 1.2d 354, 16 EI.R 2026C (3d Cir. 1986); Lone
Pine Steering Committee V. Environmental Protection Aeencv. 277
'.2d 882. 16°El.R 20009 (3d Cir, 1985). cert, denied. 106 S. Ct. 1970
51986); J.V. Peters & Co. v. Administrator, 767 1\2d 263, 15 ELR
0646 ((an_Cir. 1985&: United States v. United Nuclear Corp., 610
I Supp. 527, 15 ELR 20442(13.N.M. 1985); Wagner Electric Corp.
nl2_E. Simp. 736, 15EL.R 2097" (D. Kan. 1985)F:{ United
ui & Goss, Inc., 630 F. Supp. 1361 16 ELR 20763
§5): Solid-State Circuits, Inc. v. Unjted States En-
rotection Agency, No. 85-3101 ( \ \-2 tW 1). Mo.
| I viv, Industrial Park Develolpment Co. v _En-
ironmental Protection Agency. 604 |. Supp. 115>, 111 <2053
{E.D. Pa, 1985). .SV w/liwilli Comment. Preenlo".c''<iil ay wen
nder CLIIL T A iotentlall\/ lleyioiothle Purtie»Suw an Part} Tho
m Conn, 16 | LK KKI93 t-\pr " 19X6L
260 The corresponding reterence m the Senate and lloi-e hills is to
«104(h| ordcts. itdi-appe.itv entirel. tit IThe eontc-rvu mDili v-tion

liuthi ile.ll- wnh I I*\ - mi'Miiiv to investigate .ovs .t.il pi.oi

.tppii'Pi'.nc t spouses. Mu i"Jer' that might he e m p osim
eu viivh ticiv. cations appeal to heopen :o clmllcu-.v ..'i,..i the .'n a
vet -t. ¢ .o 1. -tatinc. .dlltoiieh selection ot a re po' -c uttoa ntai
not e .! t'.itv.l in such tnjsUon. V clODIli'M , K s|ji,mi.
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Iching (he proposed provision-, on prcciiforcemeni review. This
amendment changed the Pro?osed arbitrary and capricious stan-
dard of review [0 a lest of whether the response action was

justified under the criteria set forth in the NCP. including the

requirement that the selected action be cost-elfective.™'
House Action - S
The House Iull named additional types of litigation in which
review of a response action would he permitted.” These included
citizen suits, PRP petitions for review of consent decrees, and
actions by the government for injunctive relief. Ilie House, bill
retained the arDitrary and capricious standard for court review.

IL Limitation of Liability
(I state and Local Governmentt*

The Amendment

Section 107(e) of SARA amends CERCLA 8107,"!) to ensure that
state and local governments may respond to emergencies posed
b{ the telease ot threatened release of hazardous Substances by
other persons without beo,ommP liable as responsible parlies. 1
Uflless gross negligence or intenfional misconduct is involved, the
%overnment I immune from liability. Under SARA 8119 a_d_qu
"ERCLA §119(a)(4), government employees receive an additiona
limited”exemption from liability, equivalent to that afforded
response action contractors.* In addition, SARA 5101(b)
changes the definition of owner or operator in CERCLA
?101 20)"*' to exempt state and local govermnments from liabilit
or property they have acquired involtntarily (e.g., by bankrupt-
cy, foreclosure, ‘tax delinguency, or abandonment?, unless they
have themselves caused the release.** Instead, the former owner
or operator will noymally be the PRP. 1f governments have caused
the release they will be™ sub%ect_to the provisions of CERCLA
both procedurally and substantively, as any non-gove_rnmental
ent|tt_y, mﬂtédjpgThablhty under section 107 and contfibution under
section 113.

261. The Senate bill also included a provision expanding the time and
the possible loru available for judicial review of EPA regulatlons.
Sees. 51, 99th Cong., Ist Sess., 81-13, 131 cono, rec. S359Y (dally{
ed. Jan, 3 1985): see aiso Senate Environment Committee Repor
at 55-57. This provision was not included in SARA.

262. Legislative History Sources o
Administration Proposal, H.R. 1342/S. 494, no provision.
Senate Environment Committee Report at 42.

Senate Debate, 131 cono. RnC. SI1619 (daily ed. Sept. 17, 1985).
Senate 1lill. S. 51, §133.

House Commerce Cummillec Report at 73.

House Public Works Committee Report at 67-68.

House Debate 131 cono. rec. HU 170-*I (dailved. Dec. 5. 1985).
House Bill. H.R. 2817, F§|07(C)(2).

Conference Committee Report at 185-86. 203-04.

SARA §101(b), 107(c).

263, SARA S107(c), CERCLA S107(d), 42 US.C.89607(d). EI R s

264 SARA 8119, CERCLA 8&119laild). 42 U.S,C, §9619(a)(4), EI.R Siai .
44149 See also mfru text at 11X . (umnitaied section on response
aclion contractors).

265. %Féé 1101(b). CERCLA 8101120). 42!. .S.C. §9601(20), ELR S "ai

266, The stine result appears iu follow irom the new. restricted detin;
hon oi tlie.eontraeiuat lelatioiisiii

e
S
ecncrillv inav accrue, Sir SAR A eﬁ'lt:! %

v which landowner liabiluy
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CERCLA Trior to Amendment _ ,
CERCLA provides in 5107(d) that no person will become lia
lor actions taken ... accordance with the NCP, unless the acti
is the result of gross negligence or intentional misconduct. |
emergency responses not'explicitly approved under the NCP rr
implicate the responding government, since excavation of ha/
dons materials rendets te responder a gen_er_a_tor of ha/ardc
waste under. RCRA.**' Moreover, the definition of owner
operator, which makes present owners responsible for ang_c,lean
made necessary by former owners, leaves open the possibility tl
governments, as receivers of la.q resort for the properties
eflljlnlg’t PRPs, may be left liable for all titcir cleanup costs
well,

Administration Proposal
None.

Senate and House Action _ o
The Senate Environment Committee Proposed the limitation
liability, which was passed by the Senate in basically its final lot
without the_explicit exclusion of state-caused pollution from .
exemption. The House passed similar language rendering respon
actions immune, but extended the exemption to federal as w
as'state and |ocal agencies and to their employees and agent
The House did not ‘address the issue of involuntarily acquir-

property.
(i) Innocent Landowners"*

The Amendment _ O

Section 101(f) of SARA introduces a definition of “contractu
relationship™ in CERCLA §101(35), which relieves landowne
who acquired a Proper,ty unaware of the presence of hazardo
materials there from liability.1" _

This new definition works iu tandem with CERCLA 8107(b)(.
which establishes a defense to liability when the cleanup is inn
necessary by a party not contractually connected with the dele
dant. Twig factors arc required if oné is to take advantage oft
defense. First, tite party WIS_hIn? to be excused must not have co
ducted, permitted, or Contributed to the release of the hazardo

held liable, See United States v. Union Gas Co.. 792 F.2d 372,

ELR 20818 (3d Cir. 1986). This issue is not directly addressed

the Iegﬂslatlve history sources,_for SARA 5101(b) “although tu
CERCLA §310(a)(12 docs specify that citizen suits against states ¢
authorized to the extent E)ermltted by the Eleventh Amendment. 5
infra text at II.I. (annotated section on citizen suits).

268. William Hodeman, Director of EPA's Office of Emergency &
Remedial Response, told the District of Columbia Bar Assoeiati
in March 1985, that "|a|lmost everK atempt to clean up hazards-
waste involves excavation, and each time a party cxcavaio haz.
dous waste, that PartY becomes a generator of hazardous waste tin,
RCRA and must fulfill the re(1unements of that statute.” Fsv
AND AIKESON, SUPERI'I'SD LITIGATION AND CLEANUP, A >»
Speciai Report 52 (1985).

269. Cf. Midlantic National Bank v. New Jersey Department of E
viromnentnl Protectjon. 106 S. Ct. 755. 16 ELR 20278 (1986) <tni<
in bankruk)/ltcy could not abandon contaminated propertzv): Unu
States v. Maryland Bank & Trust Co., 632 F. Supp. 573 16 El
205,7 (D. Md; 1986) (Dank held liable for cleanup expenses on p:
gertv acquired bv foreclosure): Uniied States v. Mtrabile. 15 E;

0994 1D Pa. 19851 (settled Oct. 2. 19SS) Jsecu_red_credlto_rs
polluter max be liuie 1L actively participated in inaiiagemei'r

2'D. LeFis_I,ative llisiorv Source , ,
MImiinviraliun I'rouos-ii. H.R. 1542 S 494, tin p.ov-xio:
senate, s 5. u<prosl, n ) .

):usse ilenal, !» :ov. Ri. il1"I*-'i162. uiv cu. Dec
».

ouse Hill. 1 j 2&1" ol
(oil=nil;- 1 ollnull, 2t pnri . i
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substances; rather, it must have exercised due care with regard
to the substances concerned, including precautions against the
foreseeable acts Of other* Second, it must have had neither ac*
tual nor constructive knowledge of the pollution at the time the
property was acquired, after aPproprlate Inquiry, takmq_ Into ac-
count_any special expertise of the defendant and the like. Ac-
quisition by involuntary means, such as escheat or bequest, will
have the Same effect” as acquisition without knowledge.™
However, if Ihe defendant actually comes to know of the toxic
substances at any lime while in control 0f the site, and then sells
the property, it remains responsible for cleanup costs unless it
discloses the facts to any subsequent transferee.

CERCLA Prior to Amendment _
Both Present and former owners and operators are,Pqtentlally
'able for hazardous substances disposed of at their facilities under
CERCLA $8107(a)(1) and (2). But the extent to which owner-
ship or control alone confers irrebuttable resBon5|b|I|t IS unclear.
The case Iawd|st!n?mshes present and past RPs_b,Y olding the
latter liable only if they owned or operated the facility at the time
the pollution occutred, while current owners and operators are
apparently liable for any past disposals."4 Thus while congres-
sional debate on tlte ameéndments reflects some confusion off the
subject, it seems clear that current owners or operators may have
to pay for cleanups regardless of whether they had any refation-
ship to the responsible parties, or any knowledge of the presence
of toxic substances on the property when théy acquired it.""
_ At the same time, CERCLA 8§107(b)(3) specmcally{ removes
liability from defendants unrelated by contract lo polluters, as
Ionﬂ]as the defendants themselves have taken due care with regard
to the substance in_question. This provision would seem suffi-
cient to excuse parlies who are truly innocent of past pollution
on their properties. But the situatiori a?,pears to have been uncer-
tain enough to cloud the financial position of current owners and
operators by raising the specter of large potential liabilities.

A dministration Proposal
None.

Senate and House Action o _
There was no Senate action on this point. The landowner provi-
sion originated in a House amendment added in floor debate by
Rep. Ffank, emerging in H.R. 2817 as a separate paragraph,
§107(m), rather than ‘as an amendment to the definitions. This
version was simpler than that adopted in conference, but had
basically the same structure: causation and knowledge conditions
were required to render innocent a party that had no * manalge-
ment oversight” at the time of the release and hence no ability

272. Insofar as this last prosision immunizes government entities ac uiring
sites mvoluntanly, it overlaps t}g&separate exemption for state an
local governments found in SARA'§101(b),

273. This innocEBEartg/ exemption is distinct from the de minimis pro-
vision for seftlements with innocent landowners that applies
to parlies who have contributed to pollution inamounts gml enoquZh
8 H ﬁlf absolvm% them of res onseﬁgﬁts. Sec 1122,

ERCI. 1]6%(Ie). 2US.C. EF? ?L( ), Stat. 44061 S?-rI]aFSe
Difi_ S, 5L U3, arEeémal(ElEC 5106(c): House Bill, H.R,

2817. §122, adding CERCLA 5122(g). See generally injru text at

II.M. (annotateu Section on settlements% The House floor debate

included ar umef?,ts ort1 both su{es oyerlw_ether tt%e detmmlmls 5ro-

sision suffice to exempt entirely innocent partie

make &\OF% (I01ttT unnecesgary. .Seey]}f Cost,. %c. f—l?rHS %T
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to prevent il. According to this House provision, the defendant
gvogle% Cheave lo prove nonresponsibility by a preponderance of the
vidence,

tiii) Methane Gas Operator"

The Amendment
Section 124(a) of SARA adds a new 8124 to CERCLA, exemp-
ting the operators of methane recovery sgstem_s_ at_hazardous
subistance sites from CERCLA liability:" Specifically, they are
not owners or operators under CERCLA §101(20); tfiey aré not
deemed to have arranged for disposal or treatment of any hazar-
dous substance under CERCLA 8107; and they arc not"subject
to CERCLA §106 liability. The exemption is not, however, ab-
solyte. Methane operators remain liable for any pollution
"primarily caused" by their activities; and a PRP otherwise Jiable
will not be immunized for that liability merely by virtue of being
a methane operator as well

Section 1 4(%) of SARA declares a methane operator not to
be a waste_handler for purposes of RCRA.™ This exclusion is
also qualified. If products of the methane operation_ have the
characteristics described in RCRA §3001" (such as toxicity, per-
sistence, flammability, and corrosivcness), or if EPA issues ap-
Bro riate requlations under that subtitle, then the effluent may
CeE Rr%aﬁelg a$ hazardous waste and regulated under RCRA and

CERCLA Prior to Amendment _

CERCLA makes no provision for operations to recover methane
from landfills. Thus, despite the usefulness oi preventing the
natural escape of the gas and of capturing it as an energy source,
there was reason to fear that parties who might otherwise have
been interested in such operations would be infiibited by the threat
of CERCLA fliability as an owner or operator at the site.

Administration Proposal
None.

Senate and House Action oo
Botli bills sought to relieve methane operators of liability, but
they did so in slightly different fashions. The Senate legislation
changed the definition of owner/operator to exclude methane
operators, The exemption applied only, however, to releases
unrelated to the recovery operation; the methane operator remain-
ed liable jf it was also the owner or operator of the landfill site
itself, or if the release was caused by the methane recove,rg, work.
The House bill, on the other hand, left the definition of
owner/operator unchanged, but introduced a special exemption
In a new section, releaswb% methane recove&v operators from
liability under 88106 and 107 for any damages due to release from
the gas operation or from response and remedial costs, including
natural resources damages, under federal or state laws._The
operator remained responsible, however, loy neghgence. Thus
the House version actually introduced a fault”standard Jor
methane operators, while thie Senate merely imposed a causation
requirement.. The conference followed the' Senate on this point.
oth bills incorporated the RCRA exclusion found in the con-

276 Legislative History .Sources o
Administration Proposal. H.R. 1342 S, 494. no provision
Senate Delilie. L7 Uomi, Ri.t. SI'17"S-79 (Jitlx ext. Sept. 19, 195l
Senate Bit!. S. 51. Itd," )

House Cnnuneree I'oiiiimllee Report ti IIE.‘.

House Politic Works (. oiiiinillee Report at 09-71.

House Bit!. [i.R 25!", (12.
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lerencc bill. The House bill added ihe proviso thai free liquid
condensates from ihe methane operation should not be returned
to the landfill, lest they spread further.

C. Response Action Contractors; Limitation of Liability
and EPA Indemnification'?’

The Amendment _ _
Section 1190f SARA inserts a new 8119 in CERCLA which frees
cleanchontractors (response action contractors) from liabilit
under CERCLA and any other federal law and authorizes EP
to make available limited indemnities covering their cleanup work
where insurance is not available on reasonablé terms.” CERCLA
§119(a)(2) removes this immunity where the conduct of the
response action contractor is negligent, _gg_rosslkl negligent, or con-
stitutes intentional misconduct,”Im addition, the response aelion
contractor remains vulnerable to claims under state law.™" State
or local government employees providing resFo_nse_ action services
have the’same limited exemption Irom féderal liability as response
action contractors, _ , _

EPA isauthorized to mdemm_fg( response action contractors
for liability and the expenses of lifigation or settlement arising
out of the contractor's neﬁllgence, ut not gross negligence or
intentional misconduct. The federal government will hot as a
general rule directly represent response action contractors in
claims subject to indemnification, but it retains control of the
defense and settlement of such claims.” " Indemnification of
response action contractors is available_to contractors Wor_k_mq
for EPA, for any other federal agency, Tor any state or politica
subdivision, or for anX PRP" cairying out any settlement agree-
ment under CERCLA 8122 or cléanlp ordef under CERCLA
8106. According to the Conference Committee Report, * (ijndem-
nification may"not be provided ... for liability arising out of
the application of a standard of strict liability.™ ' The"issug of
protection of re3ﬁonse action contractors from strict I|ab|I|_tP/I
under state law, therefore, is a matter for the states to deal witl
a tiiey choose, _ o

Amounts paid by the government under an indemnification
agreement are to be treated as response costs incurred pursuant
to §104, for which the PRP is ultimately liable under CERCLA

280. Legislative History Sources .
Administration Proposal, H.R. 1342/S. 494, no grovmon.
Senate Environment Committee Hearings at 116-3S.

Senate Environment Committee Report at 42, 101,
Senate Debate. 131 Cong. rkc. S| 1859-11860 (daily ed. Sept. 20,

1985} (statement of Sen. Uentsen).

Senate Bill, S. 51,§§!04,, 152,

House Commerce Committee Report at 9

House Judiciary Committee Report at 8-9

House Public Works Committee Regort at ¢

House Debate, 131 cong. rec. IUL085 (daily ¢

131 Cong. Rec. H ||r0'7| (dally Ed Dee 5, 19

Rep. Andrews).

House Bill. H.R. 2817, 8119,

Conference Committee Report at 236-38.

Senate Debate on Conference Committee Report, 132 Ccing. Ker.

gklg%l giéllélv ed. Oet. 3, 1986) 'statement of Sen. Stafford).

281. SARA 8119. CERCLA 8119, 42 U.S.C. §9619, ELR Sr.u. 44049.

282. "The retention of eontraetor liability under Slate law for either
negligence or -frict liability was delibérate. . . , [T|his Senator and
others believed that changes in the State liability schemes would
reduce eonttaetors’ incentives to exercise the greatest care and main-
tain quality ., ." 132 Cost.. Rti . S14901(Jaily ed. Oct. 3. 1986)
(statement ol Sen. Statlord).

283 Conference Committee Report at 238.

284 1 ndor CIRC I A\ 8119)j )a I'RP may not be considered a respanse
action homra-tor wult respect to a relca-e for which it is potential-
b liable under HO" Sot mav a PR!1-une the thiid-parls dele; >e
m :10'thH3i where the telca-e tc-ahed trom the act* or omissions
0£ a response a.lion .omra.tor -\K'\ ;I t PKc [\ 11[Vtdl.
42 L.S.C. J46luidl. EI K Srv: saip

28?7 lonterenee (ommittee ICpcr: a: 23

Dee. 5. 1985);
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8107. To assure payment even if the Superfund is fully commit:
ted, Ihe Conferencé Committee provision authorizes appropr't
lions to the extent that the Fund Is unavailable to pay. =

EPA must first determine that the liability covered by the in-
demnification agreement could not be covered by insurance a
fair and reasonable prices,” * that such insurance s not general-
ly available to the contractor's com Petltors, that the response ac
flon contractor has made d|||f[1ent efforts to obtain insurance, and
that the response action contractor will search for insurance fot
each additional site covered by the indemnification agreement
If the agreement covers multiple sites. The indemnification agree
ment must have a deductible provision and a ceiling on’ the
amount_ of indemnification available.”’ Indemnification only
covers liability resultm%_ from a release of a hazardous substanct
caused hy response action activities. _

In the Case of indemnification agreements with contractors per
forming cleanups for a PRP, EPA must first set the amount the
PRP can indemnify the contractor, taking into account the PRP"!
total net assets and resources. Thereafter EPA rmy provide ar
indemnity only if the PRP isincapable of providing an adequait
indemnity. EPA must require tha the response action contrac
tor exhaust all claims for indemnification against PRPS and pa;
the amount of the deductible in its indemnification contract with
EPA before EPA makes payment on ifs indemnity.

The work eligible fo' coverage by the indemnification include-
any remedial action at a NPL site’or any removal action at an;
site with respect to release of a hazardous substance and an;
evaluation, planning, engineering, surveymﬁ and mapping
design, construction,equipment of other ancillary services. Tin
Indemnification authority is applicable to work 0f response ac
tion contractors at federal facilities, claims_in such cases beint
paid by the federal agencies involved.” 'The indemnification pro
vision is not applicable to cleanup services of contractors work
ing at RCRA Tacilities, It is available to persons working for ihi
cleanup contractor if their hiring is approved by EPA &s welt a
to_persons conductlnﬂ field demonstrations of threshold quan
tities of hazardous chemicals under §311(p).

The provision requires the Comptroller General to conduct;
study evaluating the response action contractor indemnificatiot
%%%ram and to submit'a report to Congress bv September 30

Response action contractors providing program management
architectural and engineering, surveymgi and mapplnttq_, and relatei
services to federal agencies must be selected competitively in ac
cordanee with Title'IX of the Federal Property Administratis
Services Act of 1949™ and are subject to the requirements o
otherwise applicable federal selection procedures when their con
tracts arc negotiated by federal agencies.

CERCLA Prior to Amendment o

CERCLA %lO?(d) exempts any person from liability, other tha.
In cases 0 ?r,oss negligence or intentional misConduct, fo
damages resulting from the rendering of care, assistance, or ad
vice in accordance with the NCP or-at the direction of the or.
scene coordinator during any incident creatm? a danger to ptthlt
health, welfare, or the environment. CERCT.A §I(J7<ei(l) prc
vidcs that 1.0 indemnification agreement will screen anv 0er. .
from liability who may be responsible for a release, but nothin

286. "A._price is to be judged unfair and_unreasonable onlv it the co-
ol insurance are markedlzy disproportionate to the ri-k bem? ti'Mitne
by titeitisuret . .. ." 137 <c.-s0. Kt« SI4901 (dailv edOct. V 148
(statement of Sen. St.iltordi.

28" "The President 'hall not set limit' and deductible’ lor md.-f-t-nc
non .. '0that they are at such nitre,ison.mtc levels mpa» to
the im|eitiijjlicain'u‘agreement worthless-" I'oiitcren.e * omnn'’
Report at 237
E53._2.Ur]3m. Hi> " 142 tdalv el de: 3. 1986t “ tat-<w »
t.ijt.-f
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in CERCLA §107(e) bars ob|a|_n|n_tr] insurance or an indemnifica-
tion agreement tocover such liabifity. In short, under CERCLA
8107 the ?overnment can recover against a PRP, but that PRP
may employ insurance or indemnit aPree_ments to provide reim-
bursement “for such CERCLA 8107 [iability. . _

There is no_current provision explicitly authorizing EPA in-
demnities. EPA has.on qccasion used Superfund to back
agreements to indemnify entitjes involved in Superfund cleanups.
It'has entered into an indemnity agreement with Clean Sites, Inc.
(CSI) covering multiple sites, granting CS| ug to SS million in-
demth coverage for claims afising out of CSI cleanup-related
work at each designated site.” 0EPA has also furnished indem-
nity agreements to various remedial action contractors. working
for the government as an interim measure to offset liability risks
associated with Superfund cleanups.” ' These EPA indemnifica-
tions apply lo EPA-approved remedial action contractors and
their subcantractors warking under the Superfund cleanup pro-
?ram for EPA, another fedéral agency, or a state. The contrac-
or must make a reasonable attempt to obtain adequate insurance
and/or PRP indemnification, and EPA must determine that
liability insurance or PRP indemnification is not available, is not
adequate to set off the contractor's liability risk, and/or is not
reasonably priced. , o

EPA's poth has been to offer an EPA indemnification gnly
as a supplement or substitute for insurance.or a PRP indemnifica-
tion, t0 include coverage limits and deductibles, and only_to cover
liability related to releases of hazardous substances resulting from
the contractor's Superfund cleanup activities.

Administration Proposal
None.

Senate Action L _

The Senate Environment Committee initiated this proposal by
d|rect|ng[ that EPA, In its own cleanup operations or in arrang-
mg for Stale-supervised respanse actions funded hy the Fund, pro-
vidle cleanup contractors with an indemnification for damages
arising out of cleanup to the extent that insurance was not
available and sych damagies_had not arisen from _ negligence
recklessness, or intentional misconduct. The Committe¢ limited
the indemnification to coverage of strict liability only. The costs
of such indemnification weré to be considered response costs,
collectible against PRPs ultimately under a CERCLA 8107 action.

House Action , , , ,

The House hill authorized EPA to indemnify response action con-
tractors against negligence in carrying out response actions (ex-
cluding, Rowever, Tiability caused by gross ne(t;ll ence qr inten-
tional misconduct), This indemnification was to be available to
a broader group of response action contractors mcludm? those
doing work either for EPA, another federal agency, a state, or
PRPS. EPA must determine that the liability to"be covered could
not be covered by available and reasonably priced insurance, that
the response acfion contractor had diligently sought Insurance
for each site covered by the _mdemnlt}/, and that appropriate
deductibles and limits were utilized. If the response action con-
tractor to be idemiiifie<) was hired by aPRP, that PRP must share
in tlte indemnification. _ _ _

The House Judiciary Committee raised legal questions about
EPA'sexisting indemifications without statutory authorization
because of possible lack of authority to overcome the Anti-
deficiency Act.” the possibility that t__eY would not be available
lor PRP“response contractors, and tiial the funding to pay in-

Jin i lea:! Site*, In... is an indcpendiiii hazardous waste cleanup fitm
rgan., cd_tn nlaa-trs ami ciw rontitui‘al iepre*-'litilivc' | ma
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cmnifications might be lacking if Superfund had been used u
9n the meantime.g J P P

). Civil and Criminal Penallics””

The Amendment N o ,
SARA 8109 increases both civil and criminal penalties for Super-
fund violations, and introduces administrative procedures for
assessment of fines and damages.” * The result is considerable
enforcement flexibility for EPA: enforcement may be by infor-
mal administrative process, formal administrative process, or
judicial action (but not, according to the Conference Commit-
tee Report, by all three), ,
in&ngelmammum penalties available under the amendments
(1) Failure to notify of a release: fines set according to the
uniform criminal code-" and.a prison term of up to three years
(five years for subsequent violations), plus Class | or II"civil
penalties as discussed below.
2) Falsification or destruction of records; same as (1)." *
3) Violation o f EPA orders; a fine of 525.000 per day, possibly
trebled as punitive damages.” "
(4) False claims submitted for reimbursement from the Fund:
uniform crrfninal code fines and three (or five) years,in prison.” 1
(5) Failure lo meetfinancial responsibility conditions: Class
[or Il civil penalties.” " _ S
6) Denial of access or information for EPA investigations:
25.000 ,o_er day of violation.'@ _ _
(7) Falsifying or refusing to provide emergency information:
same as (1).10

293. Legislative I,-Ilstory Sources
Administralion Poposal, H.R. 1342/S. 494, §8201. 211.
Senate Environment Committee Report at 8.
Senate Bill, S. 51. 88109, 15,
House Commerce Committee h'epori at 76-77, 122. 124, 135. 140,
House Public Works Committee Report at 18-20.
House Bill. H.R. 2317, .
Conference Cummiflcc Report at 207-08, 216, 219.

294, Seeinfra notes 294-305 for

4
27 . The revised language invokes the uniform criminal code provision
of 1 71 if appl nferen

8U.S.C. 83623 "0 i " See ce Com-
09(a)(l CERSCLA 8103 bé 42

r

mittee Re&ort at 207
S 603(b). ELR Stat, 44009; 109(c). CERCLA
1. Due to recodifica-

UsS.C. .

§.109(a)(£)(A)-.((b)(1). (c)(1), ELR Stat. 44 .
tion of the Criminal Procedure section of the code. §3571 will con-
tain the fine provisions effective November 1, 19S6; until that date,
they will be found in §3623. Some substantive changes are also made.
The report of the House Committee on Public Works suggests that
the House's 8oal was to set maximum fines of $25,000 for individuals
and $500.000 lor organizations. See House Public Works Gommit-
tee Report at 19 These figures seem to assume that an individual's
infraction would lie a misdemeanor not resultmg in tite loss of human
life, but that an organization might commit a felony or fatal misde-
meanor. According to ?3571, an |nd|V|duaIé;u|Ityof a felony or fatal
misdemeanor may be fined up to $250,000, while for an organiza-

élfn committing & nonlatal misdemeanor the maximum amount IS
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(8) Violation o forders enforcing agreements or consent decrees
concerning §104fb) actions or those reached under new 88120 or
122 Class I or [l civil penalties. L , .

The revised CERCLA 8109 establishes two tiers of civil
P_enalnes"Ol Class | administrative penalties of 525.000 per vlola-

ion are assessed by EPA under informal procedures. Class Il
enalties amounting to $25,000 per day of contl_num? violation
575.000 per day for subsequent violations) reguwe_a ormal ad-
ministrative hearing according to 8554 of the Adminjstrative Pro-
cedure Act (APA{. An alterndte judicial route may also be follow-
ed tot|£[rr1pose a Class Il penalty by bringing an dction in district
court.

In addition, the new legislation provides that expert witnesses
for civil or criminal actions may be procured by either competitive
or noncompetitive procedures; at EPA's discietion. A reward of
up to $10,000, payable from the Fund, is authorized for infor-
mation leading to" the conviction of violators.1)

CERCLA Prior to Amendment _ o

The gresent law contains an array of penalties for violating
CERCLA. In most cases these are Criminal penalties, with fines
up to $5,000, $10,000, or $20,000, and a prison term of at most

one year,

(1PyFa|Iure_ to notify EPA of a hazardous substance release
results in a fine of up to $10,000 and a jail term of up to one
year. 4 The PRP is granted use immunity for the information
So that data properly tendered cannot be used against the PRP
In a criminal prosecution. The same terms appg to parties who
fail to thn‘%,EPA that a potentially hazardous site exists,
although in this case a knowing failurg to report also deprives
a PRPof any 8107 defenses. to later I|ab|I|tY. ,

(2) Falsification or destruction o f records relating to hazardous
materials renders a PRP liable to a $20,000 fine and/or one year

in prison. 107

(8) Violation ofan EPA order may e fined at a rate of $5.000
per da_¥ of noncomPhance. In addition, where this violation
necessitates remedial money from the Fund, punitive damages
may be assessed, from one to three times the amount of the Fund

expense. 10

|?4) False claims against the Fund, i.e., claims accompanied by
false information, bear a separate fine of up t0 55,000 and a max-
Imum prison term of qn,e_%/ear.lO'i ,

(52 Financial responsibility rules set forth in 8108 of CERCLA
must be complied with on pain of a civil penalty of up to $10.000
per day of violation."0 No criminal penalties are provided.

Administration Proposal , _ _
The Administration suggested increases in certain penalties, but
did not propose administrative enforcement. Fines for failures

specific penalties for violations of the community right-lo-know pro-
visions may also be found in §325.
302. SARA 8§109(c). CERCLA 8ItW (a)(t)(D)-(E), (b)(4)-(5). ()(4)-(5),
220.S.C. §9(62)9(a)(| XD)-(E). (bl(g)}ES))(, ()c)((4}-(é).){EBF{ s) m(l _)(410(31.
303 %{ASRrA454100391(c), CERCLA 8109(a), (b). 42 U.S.C. 89fi09(a). (b). ELK
30 sArééx 5109(c), CERCLA 5109(c), 42 U.S.C. 59609(c). ELR Stal"

440
305 SARA 5109(c), CERCLA 51091dl, (el). 42U.5.C. 59609(d), (), ELR
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to notify and falsification of records were increased to $25,00
and those for violations of CERCLA 8106 orders were raised t
$10,000 per daY. A civil penalty with a maximum of $10,000 wa
also provided for failures to riotify, but could only be Impose
by means of a court suit.

Senate and House Action _ _
Both versions increased the penalties, though the House bill ssa
more severe and more thorough than the Senate's. The Hous
bill in several cases proposed tse of the independent fine prov.
sions in Title 18 of the United States Codle to increase the sam
lions, rather than introducing new standards of its own. In ac
dition, the House, expanded the scope of penalties for failure t
notify and violations of EPA orders and added civil penaltie
to the criminal liability_ for failure to notify and falsification o
r%c%rdsb /?rrc %dlwlmstratwe enforcement mechanism was Introduc
e oth hills.

(1] Failure to notify. The Senate bill raised the fine to 525.00
and the potential prison term to two years ($50,000 and five year
on a;second conviction), The House ag)%)hed the general crirmin;
provisions of 18 U.f'.C. 883623 and 3571 for fings and raised il
prison; term to three years. In addition, each bill applied civ
penalties. The House version set these at %25,000 per day of nor
notification, and expanded the coverage ot the provision exghutl
to include falsification of information’in %l]vmg notice, Tlte Senat
bill started civil penalties at $10,000 for the first violation, risin
to $25,000, $50,000, and $75,000 on successive convictions,

Falsification or destruction o frecords. Both bills amende-
CERCLA 3103(d2(2). The Senate legislation raised the fine t
$25,000 and left the prison term unchanged. According to th
House, the standards of 18 U.S.C. 883623 and 3571 were to b
applied for the fine, while up to three years' imprisonment couh
be imposed. The House also added a civil penalty of up to 525,00

er day.

p_ (3) X/iolation ofan EPA order. The Senate merely raised th
fine here to $10,000. The House bill set the ceiling for fines a
$25,000, and applied the same rate to failures to respond to EP.-
orders demanding access to records (where the triple punitiy
damages would not be relevant, since there is no da,ma([;e requir
"219 remedial exeendl_tures?]. However, the House bill also excus
ed PRPs from liability where they had reasonable grounds fo
refusal to comply. _ _

(143 False claim$. The Senate bill made no changes in CERCL.-
81 (b)(lg. As if to compensate, the House bill appears to hay
changed it twice. Section 109(e 3) of the House amendments rait
ed the fine from $5,000 to $25,000 lor falsifying information i
aclaim. But 8109(f) of the House bill struck” thé clause definin
the Penalnes altogether and re?Iaced it: the new language refer
red t0 18 U.S.C. 83623 and 3571 for the fine and alloweda priso
term of three years. Presumably the latter section was designs-
lo supplant tité former, since it changed the imprisonment penalt
to three years, as usual in the Housé bill, as well as changing tit
fine provision. Probably the change in House bill §|09(e?(3?wa
left_In the text by mistake.. o N

(5) Failure to meetfinancial res on5|b|||_tY conditions. Here th
Senate bill made no chan%es._ The House bill raised the civil pena
tv to $25,000 per day of violation. _

6) Dental o faccess or information. Parties \sho refuse to cotv
ply with EPA orders for information about hazardous substance
on tlicit property, or to permit EPA agents to enter_tor tr
vestigativc or remedial purposes, were sutaect to a new civil pena
ty: $10,000 in tile Senate version, 525.000per day in the Hou*

ll,
ELK Srst44010.4") Falsifying or refusing to Rrovide emergen_q( informatioi
. V.ivThe-new legtsiatton requiréd P

Ps a- lilea Variety of itlfor::..
ol-a or :ur!,oxe". - local eukt jetic i.anup-e and me itc..
apcevent -(arelease Failure :0 comptv ‘tiii tiu> revp.-u act
i ©iMlic.itha! ot the data provided, ie- Med at ;aias. t;...:" civ
pen.Yit-  .s25.t:0() pet day of violation -n :te esenate .etsto-..
it- i-c oMCOICd a peua-tv oi ;2()et* .. ->ato ' ae
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CERCLA 8831 |(bMc) or 314, 510,000 for violations of CERCLA
§§3_11(a5) or 313(h). _

riic Senate and House amendments also introduced the pro-
cedural innovation of administrative enforcement for certain
Pena[tles. The Senate version permitted EPA to impose civil
iahility for failure to notify under CERCI 'A Eg)3(b)é3);_the PRP
had to"he granted notice and a hearing, and EPA’s decision was
subject tojudicial review, The process was informal, not subject
to the requirements of 88554 and 556 of the APA. The House
set up a different procedure for a different class of actions: any
civil penalty except tinder CERCLA §103(h) was to be imposed
according to the requirements of 816 of TSC.-V" which requires
a formal"adjudicative hearing under 3554 of the APA.

Tlte Senate bill specifically provided for procurement of ex-
pert witnesses for civil or criminal actions _b?/ gither comgetmve
or noncompetitive procedures. The House bill offered the SIO.fXX)
reward for information on violators,

E. EPA Access and Information Gathering

The Amendment _

Section_104(m) and (n) of SARA, amending CERCLA §104(c),
clarify EPA"s Investi ato(?/ powers and ngh to enter on private
propérty." CERCLA" had merely imposed obligations on PRPS
without"granting corresponding Tights to agencies. The amend-
ed Iang?u_a?e explicitly authorizés EPA and its state analogues to
compel information and to examine the records of PRPs; {0 enter
on private property, including other sites adjacent to disposal
areas, wherever this may be nécessary to determine a remedy or
to execute it; and to Inspect thosé sites, taking samples of
materials, containers, and labelling. ,

The new legislation also specifics the machinery of enforce-
ment. EPA isSues an administrative order, which is enforced by
requestm? the Attorney General to bring a civil action to com-
pel compliance. Tlte order is to be uPheId_ unless arbitary and
capnmous an abuse of discretion, or otherwise not in accordance
with law. Unreasonable failure to comPIV will earn a civil penal-
ty of up to 525,000 per day. Oilier lawful procedures forgammg
entry are not foreclosed, “in order, for example, to, allow EP
to move more quickly through an ex parte hearing if urgent ac-
tion should be necessary. .

Detailed specifications arc introduced for the trade secrets ex-
ception already Present_ in CERCLA 8§104(¢)(2). A party claim-
Ing protection o1 this kind must show »hat the con,fldentlalltK of
the Information has been guarded with due care; it is not other-
wise required to be disclosed; and disclosure would substantially
harm the party's competitive position. In addition, trade secret

rotection cannot be used to shield the basic information that

A must have to determine a_response. This information. in-
cludes the substance’schemical identity and physical proRertles,
the potential health hazards and routes of exposure, and the loca-
tion of any waste stream, along with any geologic or monitoring
data about the site."

CERCLA Prior to Amendment _ L
The current version of CERCLA contains provisions in §88104(h)

312. Leaglslla_tlve History Sources
Administration Proposal, H.R. 1342/S. 494, §203.
Senate Knvironment Committee Report at 25-26.
Senate []ill. S. 51. §120.
House Cummeree Committee Report at 70-71, 122. 124, 136-3".
House (till. H.R 2817, sl04]k|.
Conference Committee Report at 195-9".
SARA 5104(1111. In)

*13, SARA 5:04(iil). tn/. CTRCLA 5104(01. 42 1 S.C. 59(<Odiei. ILK
S\l Jal+

3i-> C 152 ( "si,. Km SId-M'OS olailv e.t 1k! 3, 19861 (sialomeni

ol Se iaisorii. idiseus-mg itauc veere. provisions in s)22 o'

amenae({\llegislation)
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and (e) designed to enable EPA lo get the information required
to determing where responses are fecessary. EPA is permitted
to enter a PRP'x property, not only to gain that information
but also to carry out the fesponse. Any persons having control
over a hazardous substance must cooperate with EPA and with
state environmental agencies. TheY must provide ink . ..on on
request about such substances, allow EPA to read and copy all
records pertaining to them, and permit EPA to enter sites 0, in-
spect them and take samples. The results of such an investiga-
tion. are open to the public, except where the provider of infor-
mation shows that confidential trade secrets arc involved. In such
cases.a penalty is provided to ensure that confidential informa-
tion is kept secure. o _

However, this grant of investigative power to EPA is not
automatically effective. CERCLA contains no mechanism for en-
forcmﬂ]access or.compliance; in fact, it docs not explicitly grant
EPA fne auth_on\% to carry out the entry which it comniands a
PRP to permit. While EPA's reguest,s or access and informa-
tion have generally been g?rante I in at least one major case
a court ias refused to entorce EPA entry for lack of explicit
statutory authority. In Outhoard Marine Corp. v. Thomas,l>a
district court granted EPA a warrant for entry and investigation,
styled a "search warrant.” at an uncontaminated location next
to a site where EPA had already determined a response was
necessar¥.l EPA wished to survey the uncontaminated site, se
markers Tor later permanent construction there, and test its soi
for load-bearing capacity.”" It was unclear whether the per-
manence of the"installation or the fact that it was on propertr
other than the contaminated land played anf\]/ part in the Sevent
Circuit’s reversal of the court below; but the opinion appearec
primarily to distinguish between entry for information alone and
entr;{ to"start a response action. The court held that EPA had
no clear authority for the latter and declined to infer it from the
eneral authority to respond granted by CERCLA 8§§104(a) and
go), emphasizing that * Fomly Congress, not we, can supply that
power.

Administration Proposal _ N
The Administration’s suggestions included the basic provisions
of the final faw concerning the right to access and. the procedure
for gaining it, including the arbitrary and capricioys standard.
An additional subparag_raPh requiring proper security clearance
for access to classified”information Survived into poth houses'
versions but was removed from the conference bill,

Senate and House Action =~

The Senate adopted the Administration’s proposal and added ex-
panded Ian%uaﬂe on security clearance; the trade Secrets Ianguaﬂe
which eventually appeared, with modifications, in ?[04(n) of the
amendments; and the proviso that basic chemical information
could not be kept confidential. The Home bill restated EPA'S
Prowsmns in somewhat more elaborate terms, without adding
he Senate's expansions. The conference bill med the House
Ian?uage for the fundamental provisions, but added the Senate
material on trade secrets and chemical information and retained

315. See eg United Stales v. United Nuclear Corp., 610 F. SupE. 521,
15 ELR 20442 (D.N.M. 1985): United Stales v. Standard” Equip-
ment, Inc., No. C83-620M E .D. Wash May 13 I9S\%); United
Stales v, Western Processing Co., No. C83-252.M (W.D Wash. Jul
| 1983): ¢/. Hunker l.unitéd Partnership v. United States. 16 EL
2A™5T113 Idaho Dee. 6. 1985) (administrative warrant analogous
lo aJmnisirative sulvpocna).

316. Outboard Marine Corp. s. Ihonias. 610 | Supp, 1234, ,LS ELR
20900, rev'/ 773 | .2d 883, 15 ELR 21094 Cth Cir Weibi. Vert,
arumfit, 197 S. C1.'58 (19861

31", 610 I', hupp. 1234, !5 EI R 20900
3l.v Qiithoa'd Mantlet oip v Thomas. "3 | 2la:
al 21094.95.

319 | 2d a9, BIR a 2109%

1" || K
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the Senate's reservations co_ncernjn% arbitrary and capricious ac-
tions, which had been omitted inthe House bill."

F. Statutes of Limitations™

The Amendment o _
SARA addresses several statutes of limitations questions, both
federal and state. Ihe federal statutes of limitations arc found
|ra(SjARA§1§11312(cllpr 8113(h), amending CERCLA §112(d)™ and
addin .

Under CEFS |.A 5112‘1d), actions for recover}/ ol costs against
the Fund must he brought within six years of the date of'com-
pletion of all response action. Claims for recovery of natural
resource. damages must he made within three years dftei the date
of rhr. discovery of the loss or the date on which §30I(c) final
requlations™ are promulgated, whichever is later. "

. New CERCLA %113(92_ governs the period in which civil ac-
tions may be brought. Actions for natural resource damages must
be brought within"three years after the date of discovery of the
loss and its connection Svith the release ot the dale on which
§301(c) final regulations are promulgated, whichever is later. For
NPL ‘sites, federal facilities, and facilities at which a remedial
action is scheduled, the action must lie commenced within three

ears after flte completion of the remedial action. In such cases,

owever, after enactment of the amendments no action maY be
com_menced,f)rlor_to 60 days after the PRP is given notice of in-
tention to file suit or before selection of the remedial action.

Civil cost recovery actions are further divided into removal and
remedial actions. Claims for removal action costs must be brought
within three years after completion of the removal action or within
six years if EPA "as granted a waiver for continued response ac-
tion under CERCLA"8104(c)(1)(C), Remedial action cost claims
must be made within six years of injtiation of any on-site con-
struction. If the remedial” action is initiated within three years
after completion of the removal action, the claim_ for removal
action costs may be merged with the removal action claim, In
any case, the court will enter a declaratory judgment on liability
fo;_ response costs or damages that will be binding in all future
actions.

Contribution actions for response ¢osts or damages must be
commenced within three years following the date 0f judgment
In any action for recovery of costs or damages under this Act,
or thé date of @ CERCL §122(g) or (It) administrative order,
or entry of a judicially approved settlement.

320. Section 204 of the Administration's proposal introduced a separate
E{rovmon for administrative orders compelling PRPs to perform
I/FS, included in 8125 of the Senate bill. S. 51, 99tli Cong., st
Sess,, addmﬁ,CERCLA §104(/), 131 Cong. Rnc. $359 (daily ed. Jan,

3, 1955). This language was omitted front SARA.

321. Legislative History Sources
Administration Proposal, H.R. 1342/S.494, 8§206.
Senate Environment Committee Report at 54-55.
Senate Hill, S. 51, C§l42. ,
House Commerce Committee Report at 78-79, 105-06.
Huuse JUdICIar\X/ Committee Report at 20-21,
House Public Works Committee Regort at 24-25, 75,
House Debate, 131 cong. .HI'10 3-846dany ed. Dee. s, 1985).
, an

Rkc
House Hill. U.K. 2817, §8112. 113% A 262103.

Cuiilcrence Committee Report at 2
SARA  112(c). 113(b), and 203.

322. SAR A 5112(c), CERCLA 8§112(d). 42 U.S.C. 8961>(s), ELR Srst.

441)40.

323 SARASI13(b).CLRCIA 5113(g). 42 1'S.C. §9613(0). LI RS si.

44041.
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Action* based on rights subrogated by reason of payment of
claim may be brought no Inter thnn three yenrs after payment
of the claim. Actions to recover Indemnification payments from
d PRP must be brought within three years of payment Minors
and incompetents are excluded from ¥he running of all statutes
of limitations until the minor becomes of age, the incompetent
becomes comgetent, or a legal representativé is duly appointed.

SARA 8203 adds a new CERCLA §309" that dealt w.th the
commencement date lor state statutes of limitations in hazardou™
substances cases. Even though State law remains generally ap-
plicable, if a state statute commences earlier than the new federally
required commencement date, the federal date will govern. The
lederal commencement date is when the plainiilf knew, or
reasonably should have known, that the personal injury or pro-
perly damages were caused or contributed to by the hazardous
substance, pollutant, or contaminant concerned.

CERCI.A Prior to Amendment S ,
CERC LA 8112(d) contains a three-year limitation on Fund claims
for damages and cost reimbursement This section has also been
interpreted to aEJpIy to civil actions for natural resource damages
but noi for cost recovery."* The statute runs from the date of
discovery of the loss.

Administration Proposal R

EPA recognized the need for filing cost recovery actions in a time-
ly fashion” and thus recommended a six-year statute of limita-
flons. The intent of this section was to assure that evidence con-
cerning Ii bilily and response costs is fresh, to replenish the Fund,
and to provide some measure of finality to affected responsible

artjes.

P The Administration’s six-year statim followed aclear line of
cases involving the parallel provisions in 8311 of the FWPCA.™
The statute rins from the completion of the response action
which is deemed to be the gomt when all operation and
maintenance activities funded by the federal Povernment have
ceased. Yet, because response actions typically continue for a
number of )(ears, the government could comménce an action at
any time after costs have been incurred. The thrce-vear statute
fof damage actions, contribution actions, and subrogated rights
was also established here.

Senate Action _ o
The Senate bill added a new section to cover botli civil actions
and claims against the Fund. Claims for costs of response were
limjted to six ){ears after the date of completion of the response
action. Naturdl resource damage claims were to be brought within
sis years after promulgation ot 8301 (c) final regulations or three
years after the date ot discovery, whichever was later.

House Action _ _

The House Judiciary Committee recognized that the natural
resources damage assessment at NPL sites should, whenever possi-
ble, lake place while the RI/FS is underway. It also recognized
that the planning of tiny restoration or rehabilitation €éfforts
should, whenever possibl, he integrated with the planning of the
remedial action. The limjtation period ru_nnln? from completion
of the remedial action will allow’ integration of cost recovery and
natural_resource damag[e actions. _

_ The Judiciary Committee amendment contemplated that in the
Initial action, the court would enter a declaratory judgment which

325. S\K\ s20s. CLRCI A §309. .o L.S.C. 59655, Li K *r.:. 440'1.

326 See (mied itv. Moitolo. 605 |. Supp. 898, 15| LR 20444
IIINIE 195 *]

;2 Sec. i>.* 1 a:t ~Jstale* v llealv ribbitts ( i>n*;r,litu,i. 1 >e. 60* F
supp *JN iN 1j. t at 19S5t: | Ilitei! N at.' v o\ i.Hulkv
\*suIJ:tVi*m u.lk.ile. 61>I supp. 239, 15 ft Is 2G9* »

' .Hiking Co , *3” | V, .-
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will I binding.in Inline .. recovery actions 1his would con-
serve judicial nine and resources. I il’is commenced wiihi ilirec
sears of lire completion of a removal action, the remedial costs
may then be added in ihe removal costs in one action, flic final
action must be commenced within three years ot the completion
of all response action. Ihe alternative of a single, phased trial
remained,

The federall)( required commencement date lor the running of
state statutes ol limitations was established in resEJonse to a stud
done by an independent gtoup pursuant to CT RC1.A 5301(e) con-
ceming victim compensation,' The Mtidv identified the problem
of stafe statutes commencing. at the time ot injury rather than
when the party discovers an"injury was caused by a hazardous
substance or pollutant, In cases of long latency diseases, such
as cancer, tins is critical since the disease. may not become ap-
parent until after the statute haerun."" | hits the commencement
date for state statutes was mandated to be the date the plaintiff
knew, or reasonably should have known, that the personal in-
Jurr was caused or contributed to by the hazardous substance
PO lutant, or contaminant concerned. Special rules were note
or minoi sand incompetents. The majority of the House prov i-

sions were adopted by the Conference Committee.

C. Financial Responsibility"1

The Amendment o o
Section 108 of SARA supplements the existing, provisions in
CERCLA 5108 on the proof of financial respon5|b|||tY to be re-
quired ftom owners and operators of vessels and from other PRPs
and on the handlln? of claims against their guarantors and in-
surers."s SARA 5 08(al suPpIements CERCLA 5108(b)(2) to
describe ways in which the financial responsibility of those in-
volved with“the production, transportation, treatment, storage,
or d|sE)os_a| of hazardous substances can be evidenccd. The regula-
tions 1o institute this requirement could have been issued at"an
time since December 11, 1985; Ihe Conference Committee decid-
ed, however, not to set any deadline. It did provide that, when
Issued, fite regulations should be phased in * as quickly as can
reasonably be achieved but in no event more than four e‘(ears."l"

SARA "85108(e) and &d) rewrite the provisions of CERCLA
§5108(c)_an_d ‘d) on direct claims against guarantors of PRPs and
on the limitation of their liability.

CERCLA Prior to Amendment
CERCLA 8108 requires handlers oi hazardous substances to have

328. House Judicial) Committee Report at 21.

329. si'pkrfend Section 301(C)Study Group, Injurics and Damages
from Hazardous Wastes—Analysis and Improvementof Legal
Remedies, A Report 0 Congress in Compliance with Section
301(e) or the Comprehensive Environmental Response, Co.mpe; -
i, an0 Lisuiy Actor 8031 3b510) derial No. 9712,
pis. 1and 2, printed for Ihe use_of the Senate Committee on En-
vironment and. Public Works, 97ili Cong., 2d Sevs. (Sept. 1982(}.
For a discussion of the study's recommendations, see Gra
R-medm for Indurges Caused [Ty Hazardous Wastes: The Repor
ana_Recommendations of the Superfund Mile/ Study Group, 14
FI'R 10105 (Mar. 19.X4).

330. House Commerce Committee Report at 105,

331, Legislative llistnr.v Sources o
Administration Proposal, H.R. 1342/S. 494 no provision.
Senate Environment Committee Report at 47.

Senate IJill. S. 51. 5137. ,
House Commerce Committee Report at 7>"7. 174-75.
House Public Works Committee Report at IS.

HouFe [lill. H.R. 2S17. MOSta).
Conference Committee Report at 206-07.

SARA G is.

22 n\u\ ;i' Mbi-tdi. ct.KO \ 5ios. 421 ®c¢. 59WLstbH.ii. I : R
Sivi 440<0.
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P_roof of financial responsibility. CERCLA §10S(a) establishes
inancial responsibility regmrements lor owners and ogerators
of vessels earring hazardous substances. Section 108(b) has
potentially much Broader requirements for the issuance of finan-
cial re%Ponsmmty regulations lor varipus classes of facilities
engaged in the production, transportation, treatment, storage,
or disposal of hazardous substances: these requirements, however,
have not yet been implemented.

|dministration Proposal
None.

Senate Action _

The Senate Environment Committee P_roposed_ to broaden
LERCI \ §108(b) by allowmg_ direct actions against financial
responsibility guarantors, inclu mg? insurance coinpanics, by those
Injured :n hazardous substance refeases. Financial responsibility
under CERCLA 108éb) could be established by insurance,
guarantees, surety bonds, letters of credit, or qualification as a
Self-insurer. EPA ‘would be authorized "o specify insurance policy
or other confractual terms, conditions, or defenses which migfit
be used as evidence of financial responsibility. A direct suit against
the quarantor of financial responsibility for claims Under
CERTLA 87107 or 111would be permitted where the owner or
operator of a hazardous substance site was bankrupt or where
the claimant could not obtain jurisdiction over_ the owner or
operator in federal courts. The guarantor's liability would be
limited to_the aggregate amount Set in the evidence 0f financial
responsibility, éxcept that the guarantor would continue to be
subject to any other state or féderal statutory, contractual, or
common law" liability of a guarantor to the owner or operator
|nclud|_nﬁ, but not Jimited to, the liability of such gzuarantor for
bad faith in_negotiating or failing to ne%otlate settlement of a
claim. The Senate Environment Committee explained that

amaéor_qoal of the financjal resgonsmmt _req]uwem nts
IS to_enlist Insurers to provide additional policing and_ -
centives fo manitor the behavior of their Insureds, The
B_reservat_lon_of an nsurer's Poh_cy, terms, and conditions
VIS-a-VIS ItS insured may assist iri meeting this objective,
It is often policy ferms and conditions,.as well as msrpe,c-
tion and 1 }cm king that form the basis of the jnsurer's
a_bgllnv“;o Influence the insured to act carefully and respon-
sibly.

The Senate bill adopted these provisions.

House Action _ o
The House Commerce Committee rePort recommended a Similar
Brov ision to that adopted br the Senate. The House Public Works
ommittee added a deadline on EPA’s issuance of financial
responsibilit re%ulatmns under CERCLA §108(b), In the provi-
sion adopte b}/ he House, this deadline was set as not later than
one year alter the date of the submission of the GAO insurabili-
ty study called for under new CERCL.-X ?30|(g)"' o Congress.
he House bill provided that the financial responsibility régula-
tions were to be phased in as quickly as can be achieved but in
no event in more than four years.
/

H. Contribution"*

The Amendment _
Section 113(b) of SARA createsa new CERCLA §113(f) that gives

334, Senate
335 NARX _ _
44069 See at\» infra test at IX"t (t) T.iiimvaieJ sectnm mi t>
t'1tv uf insurance 1s'ticsl
136 | etuMjtive Hislorv Sources
Xtintiitislrulitin Proposal, H R 1342 S 49a, :202
meete Environment Coitiivitlee Report at 43 48. ||il .14

Environment Committee Reputtat 4",

208, CLRCI X 830I(gr. 42 | S.i »965|t_ei.}m stvi.
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and the reasons for such changes as well as a response to signifi-
cant comments, criticism!,, and new data submitted b)(_the public.
If any subsequent remedial action, enlorcerncnt action, or set-
tiement differs in significant respects from the linal plan, an ex-
planation must be published. _ _

_ Subject to amounts provided for such purposes in approPrla-
tions dcts, EPA may make grants to groups al tected by a release
from a facility on thie NPL, up to $50,000 to a recipient; to enable
the group to obtain technical assistance to evaluate the hazard
presented bx the release and the adequacy of the proposed
remedy.The recipient must contribute at’least 20 percent of
the cost 0f the technical assistance. Both the $50,000 ceiling and
20 percent contribution requirements may be waived, No more
than one grant under CERCLA §117(e) may be made for a single
fac_ﬂﬂF, but the ?rant may be renewed to facilitate public par-
ticipation at |l stages of remedial action. Grants are not intend-
ed to underwrite legal actions hut any information developed may
be used in a legal action.""

CERCLA Prior to Amendment ,

CERCLA lias no comparable E)_rowsmn. Current EPA policy calls
for a strong community relations program in connectiort with
Superfund Cleanups.L1 Both removal and remedial actions must
allow for a public comment period on the alternative courses of
action considered. A settlement a?reement must_be available for
gubllc comment, including a settlement embodied in a consent

ecree.

Administration Proposal ,

Section 107 of the Administration-drafted bill, H.R. 1342, pro-
posed to confirm in a single sentence EPA’s community involve-
ment policy. EPA’s analySis stated that because the requirements
of this amendn'.” M arc already incorporated in the agency's
operating guidance, *'the amendment itself would not impdse any

new responsibilities on the Federal government."”

Senate Action , ,
The Senate Environment Committee bill expanded the EPA
language to require public notice of, and opportunity for com-
ment on, proposed settlements including an' opportunity for a
public meeting and an analysis of a proposed remedy of settle-
ment “‘sufficiént to providea reasonable explanation of the pro-
posal and alternative proposals considered.™ " This re(iuwement
would be applicable to_cleanups mglemented by EPA, the states
or by private parties. The Senate Committee \ient on to say * if
the femedial action proceeds to two or more distingt phases and
separate studies and alternatives arc developed at different times
for different Phases, the process of notice and opportunity for
comment shall apply to each phase.” 1" The Senate Comniittee
report also would require EPA to make available * data, studies
reports, and other information on the contents or conditions of
the site and its ||k,e|?/ effects on health and the environment and
any preliminary information on possible remedial actions and
feasibility studies, N _ ,
The Senate hill added a provision entitled, "Technical
Assistance Grants,"" authorizing EPA to make technical

169. SARA 811 F} dsCEgRCL §111%5 to authorj oés -
G AR
also Conerence Committee Report at 23L.

170. Conference Committee Report at 231,

171, NCP. 40 C.F.R. §300.67, ELR Reg. 47461.

172. NCP. 40 C.F.R. §30067(g). ELR ... 47461.

13 &PA Secti%-by-Section Analysis. House Commerce Committee
eport at 13L.

174. Senate Environment Committee Report at 97.

175. 1d. at 38.

176. 1d. h il o

177. S, 51, . , 8l . Rec. ilv ed.
?ar?. 399}983)9%’ 15t Sess., 8139, 131 Cose. Rec. S359 (dailv
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assistance grants to community organizations or fgrqu s of in-
dividuals potentially affected _b_){ a release at any facility on the

PL of up to $75,000 per facility. These grants were to"be used
to obtain technical assistance m’evaluating (lie hazard and the
proposed remedy in response to EPA’s requests lor comment,

House Action . _

The House Commerce, the Judiciary, and the Public W'orks Com-
mittees all elaborated on the Senate public participation an
technical assistance Fprowsmns._The House. Commerce Commit-
tee proposed that EPA he required to publish an exEJ_Ianatlon of
its reasons if it rejected significant aspects of the public comment
upon adopting a final plan and that a similar explanation_be fil-
ed if the final"action was approved in a consent decree rcjea.n
significant aspects of the public comment. The Commerce Coni-
mittee's proposal for technical assistance required that the reci-
pient group supply 20 percent of the expense of the technical
assistance project ‘unless EPA waived the requirement because
of the group’s financial need. The amount of the grant in the
Commerce Committee provision was limited to S25.000 unless
EPA allowed a larger sum.

The House Judiciary Committee inserted a statement on the
flogr concerning the new Pubhc participation pros isions contained
in 8117 of the House bill."” The House Public W'orks Commji-
lee report proposed detailed provisions for EPA compliance with
the new provisign. _

Section 117 of H.R, 2817, the bill passed by tite House, con-
tains tite points agreed upon by tite three House committees and
an authorization for a technical assistance program to affected
community groups enabling them to obtaai technical assistance
to review and assess a proposed remedial action or settlement.

m

K. Removal Actions

The Amendment _ o
Section 104(e) of SARA increases (he flexibility of the CERCLA
104(c) money and lime limitations on initial’response actions,
nown as "removals.At pre .ent, CERCLA 8§104(c)(1) re-
quires that initjal response actions be fimited to SI million in ex-
penditures and § months' duration, unless certain sFeual cir-
cumstances are_found to exist. These special circumstances in-
Clude emer?enc_les, risks to health, welfare, or the environment,
and lack of a timely alternative remedy. They also include fin-

178. 131 Cong. Rec. HI 1085 (daily ed. Dec. 5. 1985).

179. Legislative History Sources
Administration Progosal, H.R. 1342/S. 494, §102,
Senate Environment Committee Report at 17-18, 85.

Senate Dill. S. 51. §113.

House Commerce Committee Report at 67-65. 128-29. 153,
House Bill. H.R. 2817, §l04(e).

Conference Committee Report at 189-91. _
Senate Debate on Conference Report, 132 Cong. Rec. S14S96 (daily
cd. Oct. 3, 1986) [statement of Sen. Stafford).

SARA §8104(b),” 104(e).

180. SARA 3104(% CERCLA I04(c%(l),. 42U.5.C. 59604(0){51). ELR
stat. 44012, Senator Stafford. Chairman of the Senate Environ-
ment Committee, included this provision in the CERCLA amend-
ments gn which he made explanatory comments during Senate con-
sideration of the Conference Report. 132 Cong. Rec."S14896 (dai-
ly ed. Oct, 3, 1986]h He pointed out that labeling a cleanup as a
“removal" rather than a "remedial action” exemﬁted it from the
public participation grovwlons of §117 and from the cleanup stan-
dards proxisions of 8121 "The rationale lor this selective applica-
tion is that short term, relatively low-cost activities of great urgen-
cy should be free of delays attendant to the requirements of ‘sec-
tions 117 and 121," Id. He cautioned, however, that "the new. more
flexible quthority is not to be abused to circumvent the more rigorous
and explicit requirements regarding public participation and fealth
standards. . . [\V)hile the President is accorded greater flexibility
in undertaking removals, ihe law's fundamental Tequirement that
Eumatn lg,ea(}th ?(?d the environment be protected must nonetheless

e satisfied." Id.
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PRPs an explicit right to contribution from other PRPs.*" Con-
tribution may be sought b{, a PRP from any other PRP. during
or following an[y_cwn action under CERCLA 8106 or under
§107(a). In Tesolving contribution claims, a court may allocate
response costs among liable parties using equitable factors as it
determines are appropriate. An action for contribution may be
brought even though there has been no civil action under
CERCLA 88106 or"107. o _

Any person who has settied CERCLA claims with the United
Stales or a state shall not be liable lor contribution to other PRPS
re?ardmg matters addressed in the settlement, whether or not the
seftlement is in a consent decree or administrative order. Absent
aPr,eement_to such effect, a settlement docs not discharge related
cfaims against other PRPs,_but therr liability is reduced by the
amount of the settlement. The contribution claim against non-
settlmg PRPs by PP.P "as seftled with the United States
or a state Is subordinated to the claims of the United States or
a state and is governed by federal law. A contribution action must
be brou%ht within thrée years of the date of &Jdﬁment, ad-
ministrative order, or corisent order under CERCLA for the
response. costs or damages_ for which contribution is sou%ht_.

In anticipation of a possible challenge,11* SARA §122 ( )[l,n-
serts a new provision on separability iITCERCLA 8§308."" This
section states that, if the provision for contribution protection
for those whose settlements are in administrative orders rather
titan consent decrees is held lo be an unconstitutional taking in
violation of the Fifth Amendment, compensation for the amount
of such taking may not be obtained from the Uniied States. In-
stead. the CERCLA §113(f) limitation on the right to obtain con-
tribution shall be treated as invalid.

CERCLA Prior to Amendment . _
Although CERCLA has lacked an explicit reference to a right
of contribution among PRPs held liable under §107, courts have
found such a right to contribution under federal law. 0
 EPA’sInterim Settlem* nt Policy"" sets out EPA's current prac-
tice on contribution. Lack of clear statutory guidance on how
rights of contribution were to be handled compelled EPA to
dévelop a "contribution protection” clause for use in settlements.
To encoura%;e settlements, EPA has been willing to agree to reduce
the amount a non-settling party owes the goveriment by Ihe
amount (lie settling partY might be held liabl2 for in a contribu-
tion action by a non-settling party.

Senate Debate. 131 Cong. Rec. St 1854-55, 11858-59 (daily ed. Sept.
20. 1985) (statement of Sen. Stafford).
House Commerce Committee Report at 79-80, 188.
House Judiciary Committee Kepurt at 2, 18-30.
House Public Works Committee Report at 24.
House Debate, 131 Cong, Rec. HI 1083 (daily cd. Dec. 5, 1985).
House Tl HR. 2817, §113(0).
Conference Committee Report ‘at 221-25.
Senate Debute on Conference Committee Report, 132 Cong. Rec.
S14904-5 &dall ed. Oet. 3, 1986).
SARA 81 3(bi 5122(b).
37 %BHA 5113(b), CERCI.A 5113(f). 42 U.S.C. 89613(0, EI.R stat.

338. Senator Stafford expr/sscd the view that such a challenge is likely
and that tlte attempt n provide contribution Protectlon in non-
judieul proceedm%s is b* th "bad Sollcy” and "flawed on constmi-
flonul'grounds.” 132 Cos :, r1c. SI14904-05 (daily ed. Oct. 3, 1986).

339 s \K'A 8122(hi, CERCI.A 5308, 42 U.S.C. §9657, ELR Sr.sr. 44071
340. Viv. i.e.. United States v New Castle County, 16 ELR 21007 (g).
Del. Itils 17. 1986); Colorado ~ ASARCO. Inc., 608 F. Suplp.slzl 4.

. Supp.

151 1R 20523 (1!) Colo. 19551: United States s \\ ard. 6|8, p
wsa. in L( K201 1IF.D.VC 19.851 Weluier s. Suites Agribusiness,

It.. 616 .Squ 2", 1*LIR 20J46{F.D. \lo !9855United Stale*

. * Tlaroltu Rivt.iute and Dispt*at. Inc.. | 1 (f2u272

i>*i lch 25. ﬁsal, 5/|tck2 Slite* v i hemd)sm-imp~ , -~2
surp 802. )+ H R 20»S6 tVU" Ohio i9s»i

|
I 1" AlUiiMin seltletnent IVI.c, illee 5. t'«ei, *u ted 0ig
i>* 0t K \>is \Luisrus »HI)
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Administration Proposal N
Section 202 of the Administration proposal recommended explicit
Browsmns on contribution: (i) contribution actions should be
rought only after entry of ajudament or settlement with respect
to reSponse Cost I|ab,|||t¥] under CERCLA 8107 or an enforcement
order under 8106; (ii) the separate action for_contribution should
be governed by the provisions of CERCLA 8113 and federal law;
(|||fJ a party that has settled its liability to the United States or
a state in a judicially approved, good faith settlement should not
be liable for claims for contribufion from non-settling parties;"1
and (ivj nothing. in these provisions should affect or modify the
rights of tiie United Stales or a state or a ?erson that has séttled
with the Uniied States from seeking contribution against non-
settlmq PRPs. In such a contributjon action the rights of a state
g{ atl settling party should be subordinate to the right$ of the Uniieu
ates.

Senate Action _ _
The Senate Environment and Public Works Committee adopted
a proposal similar to the Administration’s and stated that con-
tribution claims would be resolved pursuant to federal common
law.On the floor of the Senate, Senator Stafford (R-Vt.) and
other senators sponsored amendments to permit contribution ac-
tions to be brought both d urin 9 or following civil actions under
06 or 107, although trial oT contribution issues might be
postponed, and to direct the court to allocate response costs
among PRPs, using equitable factors as the court determines are

appropriate.

House Actign . _ _

The House Commerce, Judiciary, and Public Works committees
proposed a right of contribution with elements similar to that
adopted by the Senate. The Judiciary Committee statement on
the compromise adopted by it with ‘the Commerce and Public
Works committees_ sets out suggested criteria for court appor-
tionment of contribution shares."l It also makes clear that
GERCLA 8113(f)(2) relieves a party to a settlement of contribu-
tion, but not indemnity claims (i.€., claims arising out of con-
tract or special relationship)."6

[. Citizen Suits4

The Ame

Amendment
Section 206 of

of SARA inserts a new CERCLA 8310 on citizen

342. The proposal suggested that the government's claim against non-
se&lmg ptartless ould be reduced to the extent stipulated by the
settlement.

343. Senate Environment Committee Report at 45,

344,

Tlte amendment_ permits the timing and procedure for such
contribution claims to be governed by the Federal Rules of
Proceuure. As a general rule, private party cleanup will oc-
cur more quickly 1 the courts first resolve issues of, liability
and remedies co,ncernm? the original defendants, leaving ques-
tions of apportionment until after the ?overn,ments action
has been completed. Nonetheless, consistent with the Federal
Rules of Civil Procedure, these decisions ate left to the discre-
tion of the court.

Sl%lf(f:orgj % Rec. SI 1855 (daily ed. Sept. 20. 1985) (statement of Sett.

afford).

345. House ludieiary Committee Report at 18-30. the Committee refer*
to United Statesv. A & FMaterial* Co., 578 F. Supp. 1249. 4 EIK
20105 (S D 1l 1984). Id. at 19.

46 U cono. Km . Hl 1083 (daity ca. DEC. s |955)

4" I.er,s,,Iinse [liMor> Sources )
Sifiiiiinktraliiin PrQPosaI, It R. 1'42 S 494. no prm>*ion
senategm imnmeiil 1 mmnillte Re%ort at nl-6.s, 119
senate Pehale, 1JK'0si, Km SI21)25-2'  led Sep 24.!9v
[*T-.iteilici;t oi Sen U.tuk™)
senate Kill. > 51, :1
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suits.” Any person may bring suit in a Uniied States district court
against any person (including the United States, any governmental
instrumentality, and any state to the extent permitted by the
Eleventh Amendment) alleged to be in violation ol any standard,
regulation, condition, requirement, or order under CERCLA (in-
cluding any provision of an agreement under §120 relating to
federal facilities). Any person may also sue the President or any
officer of the United States where there has been a failure to per-
form any nondiscretionary duty under CERCLA.

A citizen suit must provide 60-days prior notice to the federal
government, to the state in which the alleged violation occurs,
and to the alleged violator. The action may not be commenced
if the federal government bus commenced and is diligently pro-
secuting an action under CERCLA or RCRA lo require com-
pliance. Similarly, no action for failure to perform a nondiscre-
tionnry duty can be initiated against a government officer until
60-days advance notice has been given. A court may award costs
of litigation, including reasonable attorney arid expert witness
fees, to the prevailing party. Both the United States and the af-
fected state may intervene as a matter of right,

The new provisions in CERCLA 8§§8113(h) and (j) on the tim-
ing of judicial review of challenges to removal or remedial ac-
tions selected under §8104 and 106 authorize review of EPA’s
administrative record on such actions under CERCLA §310,"
An action can be brought

following completion of each distinct and separate phase
of the cleanup. It should be the practice of (he President
to set forth each separate and distinct phase of a response
action in a separate Record of Decision document. Any
challenge under this provision to a completed stage of a
response action shall not interfere with those stages of the
response action which have not been completed."0

CERCLA Prior to Amendment

There is no citizen suit provision at present in CERCLA. In 1984
an extensive citizen suit provision was inserted in RCRA §7002"
which will be applicable to many problems arising at Superfund

House Commerce Commil'ce Report at 107 08, 230-31, 249-50.
House Judiciary Committee Report at 11-14. 337,

House Public orks Committe Re ort at 808
House Dehate, 131 cong. Rec. aw ed. Dec 1985)
statement of Rep Snvder): 131cOng rec, HI 10 y ed.

Dec.

-Ioufse 'Bill, H.R. 2817, 5

Conference Committee ep ort at 273-74,

Senate Debate on Conference Committee Report, 132 cong, rec.
514898 [;darly ed. Oct 3, 1986) (statement of Sen, Stafford)
House Debate on Con erence Committee Keporl, 1 2cOn _Rec.
HO587 ( darlg éf ? 1986% statementofRe Florio); 1

rec. HI060 ar ed Oct féstatem ntof Re c ?
Cong. Rec. (daily ed, Oc 1986 (statement 0f Rep.

Glickman).
SARA 8113(h), §206.
348. SARA 8206. CERCLA 8310, ELR Stat. 44072.
349. SARA §113£) CERCLA 8113(h). 0y, 42 U.S.C. 59613(hgect) ELR

Stat, 44042, See also supra text at II.A. (annotated Section on
judicial review).

350. Conference Committee Report at 224, Thrs gartrcular issue, of when
%crtrzen suit to chalIenoe a choice of rem dra ?ctron IS permissi-
le, 15 an_illustration of the limitations of legislative history.
In the Senate and House debates on the Conference Committee
Re ort, there was a sharp divergence of views among the conierees
as to what rule should apply to crtrzen surt challenges to EPA's choice
of restponse Fctron Senator Stafford gsed P vrew th t citizen

Suits ochalen%aceanup ecrsronss |d be allowed hefore such
decisions were implemented. 132 c ong. rec. SI489S (dal I% ed. Oct.
3 1986 InteHouse Reps. FIorro and Roea reed wit Senator

?] Cong Rec. | 9587 9600( &on Ct 8 1986g

t eot er hand Representatrve GIrckman endarsed the view expressed
In the Conference Report, prohi rtrng arr]d/ crtrzen suit to rcvie * decl-
sions about a cleanup remedy until co Eetron ofa’ |st|nct and
separate phase.” 132 c ong. wec. H95SZ (daily cd. Oct. S, 19S6).

351. 42 U.5.C.§6972, ELR stat. 42024.
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sites if the toxic substance* involved constitute a solid or hazar-
dous waste under RCRA. The RCRA provision permits a citizen
sun against any governmental or private party alleged to be in
violation ol RCRA or a related regulation or standard; against
EPA where it is alleged that EPA has failed to perform any non-
discretionary duty; and against any person, including any govern-
mental agency or PRP, who has contributed lo any hazardous
waste problem that inav present an imminent and substantial cn-
dangcrment to health or the environment. This last feature of
the RCRA citizen suit clause was thought to make a similar pro-
vision the CERCLA citizen suit provision unnecessary.""

Administration Proposul

The Administration made no proposal for a citizen suit provision.

Senate Action

The Senate Environment Committee initiated a proposal lor
citizen suits under CERCLA limited to enforcement of the Act
and its regulations and suits against EPA for failure to perforin
a nondiscretionary act. This was incorporated in the Senate bill.

House Action

The House Commerce Committee drafted a citizen suit provi-
sion similar to the Senate proposal. The House Judiciary and
Public Works committees proposed to supplement this by
authorizing citizen suits to abate any imminent and substantial
cndangcrment to health or the environment caused by hazardous
substances (i.e., to cover problems similar to the endangermont
from hazardous waste cases authorized by RCRA 87002). The
compromise bill agreed upon by the House commit tees just prior
to floor debate contained the full range of remedies recommended
by the House Judiciary and Public Works committees. The House
bill adopted this compromise proposal in 8206 which autltorized
citizen suits to enforce any CERCLA requirement, challenge ac-
tion contributing to a hazardous substance release which may pre-
sent an imminent and substantial cndangcrment to public health
or the environment, and challenge the government's failure to
perform nondiscretionary duties under CERCLA.

J. Federal Lien’”

The Amendment

Section 107(f) of SARA adds new subsections 107(/) and (m) to
CERCLA."4This provision places a lien on response sites where
federal money has been expended, ensuring that as much of the
cost as possible will be recovered, especially if the site actually
appreciates in value due to federal cleanup efforts.

Liability to the United States under CERCLA §107(a) results
in a lien on any interests of a PRP in the real property subject
to the response. The lien arises when costs are incurred or when
notice is given to the PRP, whichever is later.”” The rights of
the government are explicitly subordinated to the rights of others
whose interests were perfected before notice of the lien was filed
or actual notice received. For purposes of state law the lien is
to be treated as a judgment lien and may be enforced by an ac-

352. Conference Committee Report at 273,
353. Le islative Hrstor Sour
rnrstratronP Posa HR 1342/S. 494. §210.
enate nvironment Committee Repurl at 45.

Senate Bill, S. 51,
House Commerce ommrttee Report at *3. 122, 125, 140.

House Public Works Committee Report at 17-18.
House Bill. H.R. 2 §107?

Conference Commrttee Report a; 206.

SARA 8107(D.

354, SARA SI0TIT. CERCLA SI0T(0 ) 2L'S.C. 596071 ), ELR

Stat

355. Since the lien anaes whejn co?ts arei Jfé;urred it seems. that the amount
must be updated periodically » additional expenditures are made.
The legislation does not address this point.
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tion hi rein in federal district courl. On- e the statute ol limita-
tions has made the claim unenforceable, the lien lapses, forcing
EPA to sue within that period in order to preserve its rights against
tlie propet t>.

A special section restates the same principle lor recovery of
cums against shipowners through nut mine liens." 6 Since a vessel,
unlike real property, is movable, the action in rein on the lien
may he brought in any district in which the vessel may be found.

CERCLA Prior io Amendment

CERC'l A lias no provisions for a federal lien.

«ilministration Proposal

The lien provision originated with lThe Administration, but in a
slightly different form than that eventually adopted. According
to tin* version, the lien began at the time the costs were first in-
clined and remained until satisfaction was made or until the
statute of limitations expired. It was not, however, valid against
third parties who were unaware of it—purchasers, holders of
security interests, judgment lien creditors—until notice had been
filed in the appropriate stale office or federal district court, if
there were no state office. Actual knowledge of the lien would
render it valid against such third parlies. The federal lien had
no special priority, but was junior to previously perfected security
interests.

Senate ami HoaSe Action

The Senate adopted the Administration’s language without
substantial change. The House made the modifications appear-
ing iu the final statute, adding the maritime lien as a separate
paragraph. It was the House version that was incorporated in
the conference bill.

K. Nationwide Service of Process™

The Amendment

Section 113(a) of SARA, adding §113(e) of CERCLA, provides
that in any Superfund litigation brought by the Uniied States the
government may serve a defendant wherever it may be fend,
resides, does business, or has an agent for service of process.

CERCLA Prior to Amendment

The present statute contains no special provisions for service of
process. It could thus be argued that under the Federal Rules of
Civ il Procedure, it is only possible to serve a party, other than
in third-party practice, within tlte state where the district court
is held.”"” According to Congress, however, this is not the case;
a power of nationvvide service is already implicitin CERCLA.'&
The courts have not always agreed. ™

3t $ARA SI0TIf), CERCLA §07(m), &2U.3.C. S360Tm), ELR Stat.

357. Legislative History Sources
Administration Proposal H.R. 1342 S, 494 8208,
Senate Environment (‘ommittee Report af 59,
Senate Debate, 131 Cono Rrc. Sl 1850-61 (datly ed. Sept. 20. 1985)
g:olloquv on Sen Denison's amendment).
enate 1lill. 145,
House ommerce ommittee_Keporl at 79.

House .ludician Committee Report at |.
House Hi a).
Conlercmc Committee Report at 221-22.
SARA ; 113(a).

358 9ARA 1| 13). CLRCLA 8113(e). 42 L'SC. 89613(), ELR Stur.

359, Flu. R. Civ I 4()

(Mi St't'Senaie Enwronment k iimuutteo Report at 59; House <oiumerce
( sviuimttee Report at

56! Sv.f.e. Xtssouriv s, I(. I 1 R2ii5 11 1), Mo. Dee. |6 |9* >
Violet V P ills- 613 | Supp. 1565. 161 tr 20330 iD K |19 )
Wdiner « Sstttex Veribiisiness. Itw.. 616 | s-app 2". 16ELR 2046
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Administration Proposal

The Administration's draft revisions included an authorization
for nationwide service.

Senate and Home Action

The Senate adopted tlte Administration's language anil added a
section stating that federal court* of appeals and the Supreme
Court were to give priority over other civil litigation to suits con-
cerning certain disposal facilities. The purpose ol tins high priority
was to encourage the development of the treatment technologies
necessary for permanent cleanups. Since such new method, in-
evitably spark litigation, the Senate hoped that firms would be
less strongly deterred from the attempt if they were assured that
any resulting lawsuits would be bandied expeditiously.

The House declined to accept the special priority clause and
returned to the original proposal. However, where tlte original
language had provided nationwide service for actions under
CERCI.A 88104, 106, and 107, the House did not extend it to
CERCLA 8104 actions. When the Conference Committee
adopted the House language, coverage was extended to all ac-
tions ‘‘under this Act,”

d

.. Foreign Vessel Liability**1

The Amendment

‘eection 107(a) of SARA strikes a parenthetical phrase in
CERCLA 8107(uj(l) and extends CERCLA liability to foreign
vessels responsible for release of hazardous substances in areas
under American control, whether or not such vessels are other-
wise subject to United States jurisdiction."”

CERCLA Prior to Amendment

CERCLA imposes liability only on owners and operators of a
‘‘vessel (otherwise subject to the jurisdiction of the United
States).” " The parenthetical phrase could be interpreted to have
the effect of excusing foreign vessels causing pollution in United
States waters.

Administration Proposal
Section 213 of the Administration-sponsored bill struck the phrase
in question.

Senate and House Action
Both the Senate and the House inc’adcd the proposal without
change.

M. Settlements'6’

The Amendment

Section 122 of SARA introduces a broad new §122 on settlements

(l% [I)ELMO 01985) ta UnltgéjSStante%“\)/ vﬂtljses sép\?lcle l?mD|IéI2t|7
authonzeg 130r §(106 but not %10') gt?ons? Prety

362. Legislative History Sources
Administration Proposal. H.R. 1342/S. 494, %213
Senate Environment Committee Keporl at 41-42
Senate Bill, S. 51, 8132,
House Commerce ommittee Report a 73. 122, 141
House PL\ ? orks Commlttee Report at 17.
House B 617, J107(a

gxnfzregcg Fﬁjmmlttee Report at 203,

363. §ARA SI07L), CERCLA SI)Tla)). 42 U.S.C. 8%l 1) Et K

364 CERCIA 810'UKI). ELR Srvi 44024.

365. Ieglslatlve History Sources
Vdminisirulion ProPosaI IR 1542 S. 49a. no ptow 0>."
Nen-tc 1 nvirunuicnl Committee Report, no
Senate Debate. l3l{om Kh , SI2(X}4-1201 |dn|v ot Sept 2.
1985) " (statement of Sen. Uoincmeil,
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into CERCLA.™ Most of Ihe provisions are optional with EI’A,
hut they offer a variety ol techniques b> winch voluntary set-
tlements can be facilitated. They also outline the liability releases
that the government may offct as part of a settlement.

CERCLA J122(a) provides authority to enter into settlements
which are in the public interest and consistent with the NCI' 1l
EI’A elects not to use the procedures ot CLRCI A 8122, it must
notify the PRPs concerned and give its reasons An EI’A deci-
sion not to use the settlement procedures of §122 is not subject
lo judicial review . However,

[njothinu in this section diminishes the responsibility ol or
precludes the court from reviewing the lodged consent
decree to determine whether relevant icijtnrcincnis ol the
Act have been met and whether entiy of Ihe decree is in
the public interest.'s’

CERCLA 8122(b) provides statutory authority tor “tnived fun-
ding” of settlements. This means that | I’A may make a payment
from Superfund toward the cost of remedial action on behalf
of I’ItPs who arc unknown, insolvent, unavailable, or who refuse
to settle. LI’A is required to seek recovery of such itused fun-
ding payments from non-settlors, "unless it would he
unreasonable to undertake such efforts. EPA may commit
in a settlement agreement Involving mixed funding to a vuture
proportional mixed funding contribution Irom Superfund if the
original remedial action fails. The Conference Report suggests
EPA will seek to avoid the need lot such subsequent Fund con-
tributions in mixed funding cases through insistence on perma-
nent remedies.

CERCLA 8122(e), (d) and (1) deal with the contents of settle-
ment agreements and covenants not to sue tinder CERCLA. Par-
ticipation by a PRP in a settlement agreement is not to be con-
strued as an acknowledgement of liability. A waiting period of
at least 30 days, with oppose, its for public comment, is required
before entry of a eonscr .,ee settling a ease. Where EPA re-
jects an on-site remedy that meets the cleanup standards provi-
sions ol §121 and orders off-site disposal, the agency must cos e-
nant not to sue over the olT-site transportation and disposal. The
hazardous substances involved must be disposed of at a facility
which meets tlte requirements of RCRA. Similarly, EPA is re-
quired to provide a covenant not to sue where the PRP has the
hazardous substance permanently destroyed.A ny covenant of
the United Stales not to sue concerning future liability, however,
shall not take effect until F.PA certifies that the remedial action
contemplated has been completed in accordance with CERCLA,

CERCLA 88I122(c)(l) and (f) outline the considerations con-
trolling government covenants itot to sue in a settlement agree-
ment. Generally, "|i|n determining the extent to which the liability
of parties to an agreement should be limited pursuant to a cove-
nant not to sue, the President shall be guided by the prit eiple

Senate Dill. S. 51, §8122, 129, 130, 13L

House Commerce ommittee Report at 74, 100-03, 212-15.
Ut|||se Judiciary Committee Report at 9-10, , 29-33,

House Public Works Committee Report at 58 65,

House Debate. 131 Cos't, Rec. HI 1157-58 Sdall ed, Dee. 5, 1985)
|5 uultglglécm ol Rep. Rue); 131 Com,. Rt.r. 111118588 (daily cd. Dec!

House Hill. 1l.R. 2517, 8§122.
Conlerenee Committee Report at 69-73.
NcOillc Debate on. Conlerenee Report, 132 Cost,, Rii . SI491H (daily
til. {Jet 1986i (siatenem ol Sen. Stafforal), « ¢
NXI X 8122|U].

in. vAK \ SI22L11. ( ERC | \ 8§122.42 L".S.C. §9622. lit RSi M. 441155
C etuereri.e ¢ oiii'i.itfce Report at 252.
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that it more complete covenant not lo sue shall be provided for
a more permanent remedy undertaken by such parties.""* Any
covenant not to sue is conditioned on the PRPs being m lull com-
pliance wttli any consent decree under §106 and any setileme.it
agreement. Ilie (actors bearing on the government’s willingness
to give a covenant not to sue and any conditions imposed include;
effectiveness and reliability of tlte remedy; nature of remaining
risks-, extent to which performanceMundnrd.x are included in the
ordet or decree: extent to which response action provides acom-
plete remedy; extent to which the technology used is demonstrated
to be effective; whether funding for any additional remedial ac-
tions will be available; and whether PRPs will themselves carry
out the remedial action. With very limited exceptions, EPA is
required to insist on ;:n exception to the covenant not to sue for
future liability whete the liability arises out of conditions unknown
lo EPA at the tune it certifies remedial action lias been completed.
In extraordinary circumstances EPA may elect not to include -itch
an exception for unknown conditions if other provisions ol the
settlement agreement are sufficient to provide reasonable
assurances that public health and the environment will be pro-
tected from a future release."’

CERCLA 8122(c), "Special Notice Procedures," represents the
outcome of keen debate between the Senate and House as to how
voluntary settlements should be facilitated. The Senate's man-
datory provisions are almost entirely optional in (lie enacted law.
Initially, if EPA thinks it would facilitate voluntary settlement
and would expedite remedial action, the agency is to notify all
PRPs as to the identity of all PRPs at a site, the volume and
nature of substances contributed by each PRP. and a ranking
by volume of the substances at the facility. Existing rules on con-
fidentiality, including attorney work product, arc applied.
Thereafter. EPA is not lo initiate response action or suit under
CERCLA 8106 lor 120 days’" if PRPs make proposals to under-
take or finance response action within 60 days. Where no pro-
posal is made by PRPs, the moratorium on EPA action is only
for the first 60 days. EPA is required to develop guidelines for
preparing Nonbinding Preliminary Allocations of Responsibili-
ty (NPARs). Where EPA determines it would expedite settlement
and remedial action, the agency may, after completion of the
RI/FS, submit an NPAR to the PRPs which allocates percen-
tages of the total cost of response among them. The NPAR is
not admissible as evidence in any proceeding. Its cost is to be
borne by those PRPs whose settlement offers are accepted. Where
there is no settlement, it becomes a response cost reimbursable
under 8107. Where EPA provides an NPAR and the PRPs make
a "substantial offer" " 1 which EPA rejects, EPA is required to
provide a written explanation. However, EPA’s decision to re-
ject the settlement offer is not subject to judicial review.

Once the government or a PRP acting under an administrative
order or a consent decree has initiated an Rl FS, no other PRP
may undertake any remedial action at a site unless such action
is authorized. If a significant threat tv* public health or the en-

370. SARA §122(a). CERCI.A §l22(c)(l). 42 L.S.C. 89622(e)(l). ELR
SARA S126l. CERCLA §12(c)) 596220

31, For example, the government must be given "ample opfortumty
to discover whether unanticipated gomamm .uion exists.”
Ric. S14904 (daily ed. Oct. 3. 1956) I'tatemeni ol Sen. Slutlord).

372. An Rl 'S mav he initiated wuliii 90 days.

173. I'he Conference Report comment* as follows on the concept of
substantial otter:

A substantial otter is one which ie|'u-seiiis a communion! 6.
the potential!) responsible j-arues to undertake or finance a
ptcd.nnni.Mii ponton ol the total remedial action. Xir,
siil'si.ini.al otter tmiM provide tor response on go** .1
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vironment is present during the negotiation period, (lie govern-
ment may take response or enforcement action.

A special program i* authorized in CERCI.A §122(g) lo en-
courage ihe settlement ot de minimis liabilities lot response costs.
Both the toxicity and the amount of the haztrdotis substances
involved must be minimal or the PRP must be an innocent owner
of the site who was not involved in the presence of hazardous
substances there. Any party who purchased a site with actual or
constructive knowledge of the presence of hazardous substances
is not an innocent ownet. EPA is given broader authority to give
covenants not to sue iu connection with de minimis settlements.
For de minimis settlements at sites involving over 5500,000 in
response costs, the Attorney General must approve the settlement.

CERCLA 8122(h) sets out general authorities that may be us-
ed to promote settlements. Settlements involving total response
costs ol less than 5500,000 do not require Attorney General ap-
prove. Arbitration *e,ik 'sc. ,.rlc.i, I f aPRP
defaults on a settlement agreement, the Justice Department may
sue lor its enforcement, plus costs, interest, and attorneys fees.
The terms of the settlement agreement are not subject to review
in an enforcement action. .

Thirty-day advance notice in the Federal Reglster is required
for all settlements. Any person may use this period to file writ-
ten continents on the settlement. The agency that lias jurisdic-
tion over the settlement shall consider these comments and may
withdraw from the settlement if (lie comments disclose facts or
considerations that indicate the proposed settlement is inap-
propriate, improper, or inadequate.

CERCLA 81220) deals with procedures for settlement of
natural resources damage claims.l’4 Section 122(k) excludes
releases from vessels from the settlement provisions, and
CERCLA 8122(f) makes a cross-reference to the 525,000 per day
administrative penalty imposed under §109(b) for violation of
the administrative order or consent decree concluding a settle-
ment under CERCLA §104(b).

CERCLA Prior to Amendment

There are no provisions in CERCLA addressing settlements.

Administration Proposal

The Administration made no proposal to incorporate any part
of EPA’s Interim Settlement Policy' into CERCLA oilier than
the agency's policy on contribution protection."”

The NCP does not discuss settlement issues. Expanding on
earlier ad hoc settlement practices, EPA announced its com-
prehensive Interim CERCI.A Settlement Policy in December
1984, shortly before the Administration presented its proposals
for CERCLA amendment to Congress in February 1985. EPA’s
policy statement deals with many of the topics Congress has now
legislated with SARA. The settlement policy discusses encourage-
ment of voluntary settlements: consideration of settlement of-
fers covering less than 100 percent of cleanup activities: use of
the Fund to pay lor “orphan shares” together with PRP settle-
ment payments so as to provide “mixed fimding” .for cleanups;
"contribution protection™ arrangements to protect those settl-
ing front later claims lor contribution from PRPs not par-
ticipating in a settlement: special settlement arrangements for de
minimis parties: provision of information to PRPs on the iden-
tity ol PRI’s: the volume and nature ol wastes sent to a site: rank-
ing by volume ol material sent to a site; a listing of EPA’s criteria
guiding settlement: and EPA’s policy on granting releases from
liability.

Senate Action

Jin esenate Environment Committee report and hill eoni.unod
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no statutory proposals on settlement although both discussed con-
tribution. The Senate amendments to foster Superfund settlements
were proposed during Senate floor debate on S. 51 by Senators
Domenici (R-N.M.), Simpson (R-Wyo.), and Bentsen (D-Tex.).”"
Senator Domenici stated that the EPA Administrator supported
the proposed settlement package, that EPA already had authority
to pay lor orphan shares out of the Fund,"" and that EPA was
expected to issue guidance documents soon to identify who was
a de minimis contributor. The settlement amendments were agreed
to without debate or change. They contained novel, mandatory
provisions on settlement going considerably beyond EPA’s in-
terim settlement policy. The following were the most significant
new concepts in the Senate package of settlement amendments.

Fitst, not later than completion of an RI/FS, EPA should,
unless it had specified grounds for not doing so, send all PRPs
a list of PRPs, an NPAR, information on settlements at other
faeih’ies, and technical information EPA expected to use in
evaluating settlement proposals. The grounds on which EPA
might decide not to distribute such information were specified:
EPA must give PRPs an explanation if it decided not to provide
this information.

Secondly, EPA should not initiate remedial action under
CERCLA 8104 or take any action under CERCLA 8106 until
180 clays after giv. g notice of intent to engage in procedures
under the new settlement authority.

Third, PRPs should have 90 days to make a proposal respon-
ding to EPA’s NPAR. If PRPs representing more than a 50 per-
cent share of the proposed NPAR should offer to pay their
allocated share or more, their settlement offer should be deem-
ed as being made in good faith. The PRPs would be entitled to
district court review of EPA’s refusal to accept their offer to deter-
mine whether EPA’s rejection was unreasonable, If the PRP set-
tlement offer included everything but orphan shares, the Fund
should contribute a 10 percent bonus to the cleanup costs assumed
by PRPs.

House Action

The House Commerce, Judiciary and Public Works committees
all addressed the topic of EPA settlement auiherTy. In floor
debate, they supported a compromise §122 on settlement which
did not contain either the NPAR, compulsory settlement, or
"bonus" provisions adopted in the Senate.

N. Claims Against SuperlTind™™

The Amendment

Section !12 of SARA amends CERCLA §112 to simplify and
regulate the - ocess of handling response claims against the
Fund.I" The amended language, originating largely with tlte Ad-
ministration. specifies that EPA will not approve or certify a claim
under the Superfund while any suit involving costs subject to tha:
claim is pending in court. The cumbersome sequence of negotia-
tion and arbitration found in the original law is replaced by -
conventional administrative hearing, wjtlt appeal as before to the
federal courts. The burden of proof rests with the claimant, and
time limits arc imposed on the review proeis* A PRP will I:a.c
30 days to call for an administrative hearing on a rejected claim.

377 131 Coso. Rif, SI2UU4-(6 (daily ed. Sept. 24. [9S5t (a.itenteat o
Sett. Domenici).
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EPA is obliged io render a judgment in writing within 90 days
(plus possible extensions), and its judgment may be overturned
only il* found to be arbitrary and capricious. Payment must be
made to a successful claimant within 20 days of the final deter-
mination. N'o double recoveries for the same response may be
obtained from the fund."!

CERCLA Prior lo Amendment

CERCLA 5112 sets up an elaborate procedure for claims against
the Fund. A PRP isrequired to present its claims to other PRPs
before it may seek reimbursement from Superfund.”-’Once reim-
bursement is requested, EPA must attempt to negotiate a settle-
ment with the claimant and any other PRPs, using where possi-
ble the services of private claims adjusters. If a settlement can-
not be reached, the claim goes to compulsory arbitration before
a special Board of Arbitrators, with appeal available to federal
district court.

Administration Propositi

The Administration’s proposed revision of CERCLA 8112 was
designed to give EPA greater control over reimbursement end
to ensure that the Fund was a source of last resort. Response
claims would be honored only if EPA had prcauthorized the
response; moreover, the proposal prohibited payment during the
pendency of other litigation and introduced the new ad-
ministrative process eventually adopted.

Senate and House Action

The House adopted the Administration's proposal without
change."’ The Senate version, however, did not amend the reim-
bursement provisions.

I11. FUNDING

A. Financing Superfund,,J
The Amendment

A series of new tax provisions effective January 1, 1987 replenish

381. The Conference Committee omitted an additional Adminjstratjon
Broposal to require prcauthorrzatron of response actions for reim-
ursement. A vestige of that ch %ngS however, appears to remain
in new CERCLA § ér) added R/ 111(h) ELR Stat. 44038.
Thi Brovrsron derived from 5111 )ofthe ouse brII requires EPA
to deVelop procedures to notify persons concerned with new NPL
sites ot]the limitations, on rermburserrhent in §111F &J where the
preaut orization requirement would have been placed. The Con-
erence Committee lport seems to indicate that the notification
IS NOW unnecessary, but it remains in the text of SARA. See Con-
ference Committeg Report at 218.

On the presentation requirement, the Conference Committee noted:

Section 112(at of current law contains a sixty-day presen-
ﬁtron e urrement reIatrng to the initjation of claims against
the Fund. Because of the'ahsence of adequate guidance of
the proeedure for tiling such claims, the failure of Federal
or Slate natural resource trustees to comply with this require-
ment does not constrtute a bar to the trustees from maintain-
Ing a claim against the Fun Iprrorto December 11, 1983. The
siXty-day presentatron requirement has never applied to crvrl
actions, nor is the selection of remedies authorrzed in section
112(al irievocable.

Conference Committee Report at 219.
On changes in the statutes of limitations, see supra test at II.F,
(annotated"section on statutes of limitations).

%), The new langu ﬂ? does not state that other PRPs must be sued bel'otc
a claim aeavis' the fund .an he made. |l a PRP , wes sue other PRPS.
however claims against ihe Fund will bedelayed while that action
IS penJme
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Superlund (renamed ihe Hazardous Substance Superfundl’) with
a total of S8.5 billion over five years and provide an additional
5500 million financed by a motor fuels fax for EPA's new
underground storage tank program.1" The following lax resources
are made available to Superfund over the next live years in addi-
tion to interest, recoveries, and penalties."’

Excise tax on petroleum $2,759 billion
Excise lax on feedstock chemicals 1.365 billion
Tax on imported chemical derivatives .057 billion
Environmental tax 2.522 billion
Appropriation from general revenues 1.250 billion

The waste management tax proposed by EPA and tlte Flouse was
not adopted.

Natural resource damage claims arc made ineligible for reim-
bursement from Superfund.1' Expenditures from Superfund are
permitted for purposes authorized by CERCLA 8811 1(a)(l), (2),
(4), (5) and (fi) and 8111 (e) other than 88111(c)(1) and (2) as
amended by SARA.

CLRCLA Prior to Amendment

CERCLA 8221 created a SI1.6 billion Hazardous Substance
Response Trust Fund which was financed from 1981 to 1985 by
taxes on petroleum, feedstock chemicals, and appropriated
general revenues.

Administration Proposal

The Administration proposed a S5.3 billion five-year supplement
to Superfund. Tltis would be financed by a tax on petroleum and
chemical feedstocks, a waste management tax. and interest, fines,
and recoveries.

Senate Action

Tlte Senate bill proposed a S7.5 billion replenishment of Super-
fund. This was to be financed from a continuation of the tax
on petroleum and chemical feedstocks and a new Superfund ex-
cise lax on manufacturers. The broad-based Superfund excise tax
was justified by the elimination of general revenue contributions
to Superfund and lhe Senate Finance Committee”™ judgment

Senate Environment Committee Report at §8-69, 120-25.

Senate Debate, 131 Cong. Rec. SI 1996 (dally ed. Sept 24, 1985)
(Istatementor Sen, Staffordg 13 Cosg. rec. 11660 (dally ed. Sept
S, 1985) Fstatemen of Sen. Symms).

Senate Bill. S. 51, 8201,

House Commerce Committee Report at 77, 220-21, 238-48.
House Public Works Committee Report at 105

House Ways and Means Committee Report at 2-74.
lguge(s[}abeameent CRoeng Rec. 55 11565 (daily Ed DEC 10

of

Houge Rrﬁ HR. 281 p§E501 5117
Conference Commrttee Report at 317- 335.

Senate Debate on Conference Re ort, | cong, rec. S14905-09
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"that (lie cleanup of abandoned hazardous waste sixes is a broad
societal problem extending beyond (he chemical and petroleum
industries.""” The Senate Finance Committee Report proposed
tluil there be a limitation so that no more than 15 percent of
Superfund might be used for the payment of natural resource
damage claims.” 0 f

House Action

The House Ways and Means Committee recommended a SIO
billion replenishment for Superfund. This sum was to be made
up of a contribution from general revenues; petroleum and
chemical feedstocks taxes and a new tax on imported derivatives
of chemical feedstocks; a new tax on the treatment, storage, and
disposal of hazardous waste; and a Superfund excise tax similar
to that adopted by the Senate.

The House Ways and Means Committee recommended that
Superfund no longer be available to pay claims for damages to
natural resources."”

On the House floor, by a narrow margin, lhe Superfund ex-
cise tax proposal was rejected. The other proposed sources of
replenishment of Superfund were accepted.

B. Repeal of Post-Closure Tax and Trust Fund” !

The Amendment
Section 514 of SARA terminates the Post-Closure Tax and Trust
Fund. This trust fund was authorized as pari of CERCLA in 1980
to assume the liability of owners and operators of hazardous waste
disposal facilities which had been closed under RCRA. The trust
fund was also available to pay certain monitoring and
maintenance eosts. Taxpayers who paid any of the excise tax im-
posed on hazardous wastes deposited in the trust fund since the
tax began may now file claims for refunds.” 1

The repeal of the Post-Closure Tax and Trust Fund supersedes
prior agreement of the Conference Committee to hold the Post-
Closure Trust Fund assets pending a GAO study on options for
the pro-.ram, tecorded in the amendment made by SARA §201
in CERCLA §107(k).m

CERCLA Prior to Amendment

CERCLA 8232 created tlte Post-Closure Liability Trust Fund
financed from an excise tax imposed on hazardous waste. The
tax expired on September 30, 1985.

Administration Proposal

The Administration proposed repealing the Post-Closure Liability
Trust Fund.1' As a technical amendment, it also proposed repeal
of CERCLA §8107(k) and 1110).

Senate and House Action
The Senate proposed both a study of options for a program to

389. Senate Finance Committee Report at 13.
390. Id. at 16.
391, House Ways and Means Committee Report at 48.

392. Icgisiaiite History Sources
Administration Proposal, H.R. 1342, 8304,
Senate Finance Committee Report at 25,
enate Debate, 131 Cost:. Rrc. SI997 (daily ed. Sept. 24, 1985)
statement of Sen. Stafford).
enate [lill. s. 51, 88161, *Jb.
House Commerce Committee Report at 104-05. 221
llotisc Public Works C'ommillee Report at 73.
House _ﬂys and Means Committee Keporl at 40-t', 51-52.
House [lill. H.R 2ST. §4201, 514
CQnIeirenee Committee Report at 260. 337.
S\R\ 8201 5514

39V i otuetcttee Committee Report at 33"
-94 s\H \ §201. C'FRI | \4%(0'Ik| I5) and tot. 42 1 SC  §96irtk|(5!
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finance post-closure maintenance of hazardous waste disposal
sites and repeal of the Post-Closure Liability Trust Fund.1"
Amounts in the Trust Fund were to be refunded effective March
1, 1989, unless by that date Congress should authorize a transfer
or assumption of post-closure liability in response to the man-
dated study.

The House bill repealed the Post-Closure Liability Trust Fund
and tax, effective October I, 1983, the original effective date of
the tax. To elfe<" this retroactive repeal, taxpayers who paid this
tax would be allowed to file for refunds.

IV. MISCELLANEOUS
A. Reportable Quantities Regulations?"

The Amendment

SARA 8102 amends CERCLA §102(a) to require EPA to pro-
mulgate final regulations establishing reportable quantities by
December 31. 1986 for all hazardous substances for which pro-
posed regulations were published in ihe Federal Register before
March 1, 1986.”"' For those hazardous substances for which
reportable quantities will not published before March 1, 19S6,
EPA must publish proposed regulations by December 31, 19S6
and promulgate final regulations by April 30, 1988.

CERCLA Prior to Amendment
CERCLA 8102(a) grants authority to EPA to promulgate *.uch
regulations but establishes no deadline for this action.

Administration Proposal
None.

Senate and House Action

The Senate bill contained no comparable provision. The House
bill set the deadline for all reportable quantity regulations to be
promulgated by December 31, 1986. The House Commerce Com-
mittee voiced concern over EPA’s failure to promulgate a com-
plete set of regulations during the five years of CERCLA's
existence.” 1

B. Transportation of Hazardous Substances' 0

The Amendment

Section 202 of SARA amends CERCLA §3061" to require tint
all hazardous substances be listed and regulated under tlte Hazar-
dous Materials Transportation Act (HMTA)IU within 30 days
after enactment of SARA or at the time of their designation under
CERCLA as a hazardous substance, whichever is later.

396. gd.S%égg.chE.o3885):.&8658” §§161. 205, 13t Cono. Rec. S1823 (dailv

397. Legislative History Sources o
Administration Proposal, H.R, 134%/5. 494, no provision.
House Commerce Committee Repurl at 6/,

House Putfllc Works C0r§nm|ttee Report at 6.
House Hill. H.R. 2817, §102.

Conference Committee Keporl at 188.
SARA glOZ.
398. mg@ 8§12 CERCLA 5102(a), 42 U.S.C. 59602(a), EL.R Srvr.

399 See H ..xe Commerce Committee Report at 6.

400. Legislative History Sources .
Administration Proposal. H.R. 1342 S. 494. no provision,
senate [lill. S, 51.§104 :
llulise Commerce Committee Report at 105.

House Pulilii Works Committee Report at '5
House Ilill. [I R. 2M\ 8§2"2

Conlerenee Como,idee Keporl at 2f*t 61
SVR V4202

401 S\R \ 8202, CLRt 1\ 8306. 42 L.S.C 89650 [! RSHI 44 -;
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CERCLA Prior lo Amendment

Section 306(a)ol'CERCLA provides only lot the lisiinu, but not
tor regulation, of hazardous substances under the HMTA within
90 days alter December 11, 1980 or at the tune ol' the substance's
designation under CERCLA its a hazardous substance, whichever
is later.

~ldministration Proposal
None.

Senate and House Action

The Senate bill required that each substance designated as hazar-
dous under CERCLA be regulated, in addition to being listed,
under the HMTA by June |, 1986 or at the time of designation,
whichever is later.

The House Commeree Committee noted that the addition of
the requirement to regulate as well as to list hazardous materials
under HMTA was intended to ensure that transporters tire
notified whenever hazardous substances are transported. Cur-
rently, shippers need not inform transporter- unless that substance
is regulated pursuant to the HMTA."'1 The House amendment
required regulation under HMTA, thus mandating notification
to transporters of hazardous substances. These transporters
should then be able to take proper precautions when handling
the hazardous substance. Section 202 of the House bill required
that all hazardous substances listed under CERCLA 8101(14) also
be regulated as hazardous materials under the HMTA within 90
days of the enactment of SARA.

C. Pollution Insurance

O' GAO Study of Pollution Insurance Issues™

The Atnendnient

Section 208 of SARA inserts a new subsection in CERCLA §301
calling for a General Accounting Office (GAO) study within 12
months on the insurability of hazardous substance risks.T he
Comptroller General, :n consultation with a designated study
group, is instructed to evaluate: (a) current economic conditions
in, and the future outlook for, the commercial market for in-
surance and reinsurance: (b) trends in statutory and common law
remedies: (c) the impact of possible changes in standards of liabili-
ty, proof, evidence, and damages on statutory and common law
remedies: (d) the effect of the standards of liability under
CERCLA on health, environment, and insurance availability and
price: (e) current trends in judicial interpretation of applicable
insurance contracts: (f) the frequency and severity of claims: (g)
other impediments to obtaining insurance: and (h) effects of
CERCLA liability and financial responsibility requirements on
developing innovative waste treatment methods.

CERCLA Prior lo Atnendnient

The study called for is essentially an update of a similar study
prov ided for in CERCLA 8301(b). This earlier study was prepared
by the Treasury Department on whether adequate private in-
surance was available on reasonable terms for PR1I’s and was lil- ¢
ed with Congress in 1983.

403. House Commerce Comimnittee Report at 105.

404 L%gis,la,tive Hislury Sources N
Administration Proposal, H.R. 1342 S. 494, no provision.
Senate Environment Committee Report, no provision.
Senate [lill. S. 51. no provision.

[lo tse Commerce Cmar lllce Report at 109,
House Public Works Committee Report at S5-86.
(lslonereHIc”é (U bléq'm%{\tﬂeé F%éo%rt at 2'5-*6

IR s g

HI\ 24\}(<'|\ 208, cLKel \ 1z01tg,. 42 L St :9r>bitgt. I11R Stvi
u
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A dministration Proposal
None.

Senute and House Action
The Senate bill required lhe President in undertake a siudy and
report io Congress within four years on ihe effects of the
CERCI.A standards of liability and financial responsibility on
ihe cost of, and incentives for, developing and demonstrating
alternative and innovative treatment technologies.

The House bill called for a GAO study of the insurability of
liability for hazardous substances risks under CERCLA. The
report would lie due within 18 months.

(1) Pollution Liability Risk Retention and Group Purchase
of Insurance™*

The Atnendnient

Section 210 of SARA inserts a new Title IV in CERCLA on pollu-
tion insurance.lt authorizes entities evposcd to pollution liabili-
ty to form risk retention groups to assume and share pollution
liability among their members and to purchase pollution liabili-
ty insurance and comprehensive general liability insurance on a
group basis. The risk retention authority is similar to that
authorized lor product liability by the Risk Retention Act of 1981
and the Risk Retention Amendments of 1936.

CERCLA Prior to Amendment
No provision.

A dministration Proposal
None.

Senate and House Action

The Senate Environment Committee made no proposal. A floor
amendment was introduced by Senators Stafford and Uenlsen
to authorize companies exposed to pollution liability to form risk
retention groups and to purchase insurance on a group basis. The
Senate bill incorporated these provisions.

1 lie House Commerce Committee Report -commended a year-
and-a-half study of the insurability of liability arismg Iro n hazar-
dous substances as well as authorization of risk retention groups
and insurance purchasing groups for pollution coverage.

The House Public Works Committee Report also recommended
the insurability study as well as risk retention and group insurance
purchasing authority. The House bill incorporated these
proposals.

D. Lead Contamination'

The Amendment
Two SARA provisions deal with the presence of lead in the en-

406. Legislative History Sourfes i
Administration Proposal, H.R. 1342. S. 494, no provision.
Senate Environment Committee Re?ort no,Provmon.
enate Debate, 131 Cos%;. Ra\ SI'1619-21 (daily ed. Sept. 17, 1983)
statement of Sen. Stafford): 131 cono_ ric. "SI 1658-9 (daily ed.
ept. 1S, 1985) (statement of Sen. Stafford).

Senate ({ill, S."51. §8401-405,
House Commerce Committee Report, at 40-41, 109.
House PL1 lic Works Committee Report at 85, 101-04.
House IlIll, H.R. 2SP. §210.
Conlerenee Cummillcc Report at 2"8.
SARA 8210.
40", SAR 4(210. CERCI.A 88401 405, 42 1 S.C 89671-%"*. Ei K

Siai. 44(173-81.

408. 15C S.C. 883901 et w</ Seeatw the Ki-k Retention Amendments
Oi(/ 1986. Pu9 L, | Nil. 99 <t\. Toese itnettdmenis were enacted Itc

409 | egislative History Noorees
Administration Proposal, H.R. 1342 s. 404, no provision
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virotinicm. SARA §1!l(b) amends CER( | A §11Ha) lo authorize
Illie aw ol up lo SI'5 million ol Superlund lor a pilot program
lo tcmove. decontaminate, or y*\e other action with respect to
lead-contaminated soils in one to three dillerenl meiropoliian
areas.* " SARA §118(f) requires the ATSDR to icpoii to Con
ere" on the nature and extern of lead poisoning m chilthcti from
inn tronmenial sources." The authorization to pay for this new
study appears in SARA §111(d)(2). adding CERCI.A
§111(0(14)."*

CERCI.A Prior to AitwtKlineni

CERCLA 8I()4(i) establishes the ATSDR lo implement the health-
related authorities of the Act. CTRL | A §111 deals with the possi-
ble uses of the monies contained in the Superlund. Neither ol
these sections contains a specific reference lo lead.

A dministration Proposal
None.

Senate and House Action

The proposed pilot program for the removal of lead-contaminated
soil was introduced by Senator Kennedy (D-Mass.)."" A study
conducted in Boston showed that there were certain areas with
a high incidence, thus prompting Senator Kennedy’s introduc-
tion of a pilot program to study lead contamination in urban
areas, It was made clear that this pilot program would in no way
limit EPA’s existing authority to remove lead-contaminated soil
from residential yards."'

The requirement of a report on lead contamination in children
was proposed by Senator Weicker (R-Conn.l who addressed his
amendment to lead in environmental sources rather than paint
or gasoline."' Environmental sources usually involve long-term
exposure to low levels, resulting in few immediate symptoms but
leading to eventual mental impairment and loss of physical ability.
The 'ludy was to be funded under Superfund and would con-
centrate on identifying areas of high incidence."*

The Conference Committee adopted both amendme is from
the Senate bill.

li. Worker Protection Standards™’

The Amendment
Section 126 of SARA directs the Secretary of Labor to promulgate
standards lor me health and safety protection of employees engag-

Senate Debate, 13! Cong. Rec. Sl 1659-60 da%ed. Sept. 18, 1985):
T3 Cos6. npe. Sl 183123 Edally ed Se 08)
Senate Kill, S. 51, .8§8121(0(13), “138.

Conference Committee Report at 214, 233,

SARA §8111(b) and (d)(2), 118(0-

410. SARA §LIKb). CERCLA S111(a)). 42 U.S.C. 89611(a). ELR

034
411, SARA 8118(0, EI.R Stat. 44046, as a note to CERCLA §118.

412. SARA 8111(d)2). CERCLA §111(0(14, 42 U.S.C. §96ll(c)(14),
ELR S t§ati42)g S0 sselle)i

413. Senator Kenncdv explained that children often ingest load from lead-
laJon 'Oll 1 |n their yards, Ieadm to Irreversible neurolo?lcal damage.
The difficulty |nd|agnosm[q ea p0|son|ng In_Its early stages sug;l
rests that thé sources must be mag e |nacce55| le to children. 1
Cono. Rec. Sl 1831 33 (daily ed ep 185)

414. 1d. at SI'1832. Y
415 151 Cono. Rec. Sl 1659'60 (dally ed Sept 18 1985)
416. hi. at SI 1660.

. Legislative History Sources
Administration Proposal, 11.R. 1542 S. 494, ng provision,
senate Depate. 131 ¢ o . Ric . SI'1996 (dailv cd. Sept. 24.'19SJ)
Senate [I1l], s 51 '121lg.
House Public Works [ imiiillcc Report ! '2-'*
House Hill. H K 2SI" 5126
Conference {(ommntee Report at 25" 59
n\K\ till Kch2i

=.
—
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ed 111 hazardous waste operations.*" These si,ind.itds must in-
clude speedtc naming standards mandating a minimum ol 40
hours ol initial instruction off site and 3 days ol actual Held ex-
perience Hits section operates as a free-standing provision of
law rather than as an amendment to CERCLA. Regulations to
implement the standards shall at least address the denoted pro-
visions and itre required to he promulgated within one vein aiicr
enactment. EPA shall promulgate identical standards to apply
lo employees of stale and local governments. Grants to nonprolit
organizations who specialize in the training and education of
workers engaged in hazardous waste removal shall be ad-
ministered by the National Institute of Environmental Health
Sciences. SARA 8111(d)(2) adds a new CERCI A 8111(0(12)
authorizing SKI million yearly for these grants during (he
1987-1991 period."’

CERCI.A Prior to Amendment

Section 111(c)(6) of CERCLA authorizes use of the Fund to
develop a program to protect the health and safety of employees
involved m response lo hazardous substances releases. Such a pro-
gram would be developed jointly by EPA. OSHA, and the Na-
tional Institute for Occupational Safety and Health.

A dministration Proposal
None,

Senate and House Action

The Senate provision authorizing an employee training and pro-
tection program was passed as an amendment to CERCLA
§111(c)(6) with up to S10 million per year from Superfund con-
sidered a permissible cost.

Senator Metzenbaunr (D-Oliio) proposed this amendment as
an effort to rectify the lack of action from both EPA and OSH A.
He noted that workers arc often untrained and ill-equipped to
handle the new hazards posed by the proliferation ol chemical
and synthetic products."™

W orker protection standards as addressed in the House bill
were adopted by the Conference Committee with some minor
changes. Originally proposed as a new CERCLA section in the
House bill, SARA 8§126 isdrafted pursuant to §6 of the Occupa-
tional Safety and Health Act."1Second, instead of the 510 million
coming from the general fund of the Treasury, SARA provides
the funds from Superlund.

F. Reports to Congress On Superfund"™*

The Amendments

Section 212 of SARA adds a new subsection to CERCLA 8301
requiting EPA to make an annual report to Congress on Super-
fund implementation.EPA is required to review feasibility
studies, newly developed feasible and achievable permanent treat-

418. S, iRA 8§126. EI.R Stat. 44033, as a note after CERCLA §110.

419, SARA §111(d)(2), CERCLA §111(0(12). £2 U.S.C. §9611(0(12).
ARA SLLLGKAL §111(0(12) §9611(0(12)

420, '3 cong. e SI 1996 (daily cd. Sept. 24. 1985)

421. Hut note that as discussed ahove, the provision stands by itself and
docs not amend 6.

422. 1.cgislulise History Sources
Administration ProPosaI H.R. 1342 S. 494, no provmon
Senate Lnvirmimen Comm|ttee Report noP
enate Deate, 130 c ong. rec. 512020-01 (daily cd. Sept 24, 1985)
statement of Sen S?ecter).
enate [llll. S. 51. 8163 .
House Commeree Committee Report no [ﬁ)rowsm,n,
House Publi Works Cinnimileg Report 0 provision
House 1lll. U K. 25P. t.llite).
(onlerenee Committee Report a 21 25C.
>\R X 581 iltgi. 212

125 n\g.\ 212, ILR(IA 3UiPY). 421 S.C :Shelilu i 1K srvi

44<ii>9
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nis’nt technologies, lhe micritn ircatmciK lacilitic'i subject lo
review under i | RCI A §121(e), .mil ihe status of .ill remedial
and cninuvment actions The details returned in each report will
he a stimulus both lo the Snperliind program and to cuttgrcv
sional oversight. EPA's Inspceioi General is reiltiiied to review
the teport for reasonableness and acairucv and the appropriate
congressional eomm'iiees itre to conduct annual oveisighl
hearings.

SARA 8§111(g) amends CERCLA 8§11!(k) to reunite the Inspec-
tor General of each federal agency carrying out any authority
under CERCLA to conduct an mutual audit of the agency’s uses
of Superfund and report to Congress.*"

CLRCI.A Prior io Amendment
CERCI A 8301 requires a sanely of one tune reports on the
CERCLA program, all of which have been filed.

A dministrailon Proposal
None.

Senate and House Action

The Senate Linn: ament Committee made no proposal, Senator
Specter (R-Pa.) introduced a floor amendment requiting EPA
and the Attorney General to make reports to Congress about
Superfund enforcement actions and the terms of settlements."’
This became §163 of the Senate bill.

The provisions in the House bill on this subject"* call for an-
nual audits by the Inspector Generals of all departments using
Superfund and an annual EPA report to Congress on the pro-
gtess achieved in implementing CERCLA.

G. Used and Recycled Oil*"

The Amendment

SARA §114(a) amends CERCLA §114(c) to provide that service
station dealers who collect for recycling used oil that is not mix-
ed with other hazardous substances and manage the recycled oil
in compliance with standards to be promulgated under RCRA
are exempted from CERCLA liability for releases occurring alter
they have relinquished control of the recycled oil."’ Their liability
under RCRA is not affected.

SARA §114(b) adds CERCLA 8101(37) to define service sta-
tion dealer as any person who (1) owns or operates a filling sta-
tion or a similar re’ail establishment engaged in the business of
sc.ling, repairing, or servicing moior vehicles: (2)derives a signifi-
cant percentage of the establishment’s gross revenue from the
fueling, repairing, or servicing of motor vehicles; and (3) accepts
for collection, accumulation, and delivery to an oil recycling facili-
ty oil that has been removed from a light-duty motor vehicle or
household appliance."1 To qualify, a dealer must be willing to
accept oil from do-it-yourselfers but may refuse if there is reason
to believe that the oil has been mixed with other hazardous
substances.

As long as all requirements are met, auto dealerships and large
retail establishments with a legitimate automotive service corn-

424. $ARA S111(e). CERCLA SLLIK), 42 U.S.C. 1K), ELR stat.

425, 131 cono, rec. 512020-21 (daily ed. Sept. 24, 1985) (statement of
Sen. Specter)

426. H.R. 2SP. yyth Cong.. 1st Sess., §&111(g), 214, 131 Com;. Rnc.
59 Tail 0, o 201088, o e

42", Le islative Histor Sour?es ‘
Inistration Po(?osa 1342'S,
House Debate. 131 Cost; RhC 'H11188-89
Conference, Committee Report at 225-28.
SARA 411

426, SARA U ji. CERCLA §114fi, 42 U.8.C. §96H(e> EIR Stur

2. mgA SiHtok CERCIA 2lolu (142 L'S.C. 89601(3"). £t RST.xr

?dall)% ed. Dee. 5, 1985).
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patient can be excluded from liability. Tne rcqiiiicment that a
significant percentage ol their revenue come from the specified
activities is intended to prevent the creation of service stations
fronting for hazardous w.i-ao management firms. |lie amendment
specifically dosignuies collection fnciliiit s established by govern-
ment agencies and refuse collection setvices compelled In state
law to collect lived oil as "service station dealers.” lhe amend-
ment will not take effect until ERA promulgates used oil regula-
tions under RC’RA

CERCI.A Prior to Amendment

The definition ol hazardous substances in CERCLA 8U)I(14) ad-
dresses used oil only in reference to RCRA. If a hazardous waste
meets lhe criteria of RCRA 83001, it is also considered a hazar-
dous waste for purposes of CERCI A.

JAdministration Proposal

Section 4 of H.R. 1342 added a statement to clarify that a
substance need not be considered a "waste" to meet the defini-
tional requirements of hazardous substances in §101{|4)(C) so
long as it meets the criteria of KCKA §3001.

Senate and House Action

There was no corresponding provision in the Senate bill. The
amendment offered by Representative Shelton (D-.Mo.) on the
Ilouse floor would have excluded used oil listed as a hazardous
substance under RCRA if it is treated it' such a way as to render
it harmless or is managed in compliance with RCRA. EPA
assured the House that this amendment would not adversely af-
fect the recently published RCRA amendments on their enforce-
ment.*10 Tlte Conference Committee replaced the House amend-
ment with a new CERCLA §114(c), attempting to deal with th*
43 percent of used oil that is presently outside of the recycling
system, commonly bein'- dumped in sewers, backyards, or
municipal landfills. Fear of liability under CERCI. A discourag-
ed voluntary participation in the recycling system and the exemp-
tion created by the amendment intends to eliminate this barrier.

H. Radoil""

The Amendment

The rising concern over the problem of radon gas' isevidenced
by the establishment in Title IV of SARA of the Radon Gas and
Indoor Air Quality Research Act of 19S6.'1l The congressional
findings in new CERCLA 8402 indicate that high levels of radon
gas pose a serious health threat, existing research is fragmented
and underfunded, and an adequate information base needs to
be developed by the appropriate federal agencies. Section 403
outlines the research program emphasizing the gathering of data
and coordination of efforts. The amendments establish an ad-
visory committee composed of individuals from the appropriate
agencies to assist and advise EPA. Within 90 days of enactment,
EPA must submit to Congress an implementation plan for the

430. 131 Cong. Rec. H11189 (daily ed. Dee. 5, 1985,

431, Legislative History Sources
Administration Proposal, H R, 1342/S.

494. no_prov ision.
Senate ?e ate, 131 cUng Rec. 9| 16&2-85

5 (dlailv ed. Sept. 18, 19S5).

Senate Itill. S, 1. 8156, Title V.

House Debate, 131 ¢ ong. rrc. HI 1098 (daily ed. Dee. 5. 1985).
House HiL KR 261" $stisia) 20

Conference Cmmnitice Report at 232. 234, 235. 312-14,

SARA 881'18(b), (K], (m). 441-405.

432. Radon is a radioactive gas, formed as a product in the disinte ra
tion of radium, wh|eh is found naturally_in the environmen
uranium mmerals Although the Problem is nationwide, an exten-
? Ive “‘radoH belt" ha- been identified In tiie Mid- Atlantle region
ollow mg the detection ol a contaminated worker at an employ mem

screening.
433. SARA. Pub. I. No. 99.499. §8401-405. 100 Stat. 1613 IPKo



16 ELR 10418

program. A furihor report is required not Inter limn two years
after enactment of SARA detailing EPA's activities occurring
tinder 'Ins section anil EPA’s recommendations. This title is strict-
ly limited to the tescarch and development activities specified and
does not authorize tiny regulatory programs. The amendments
place a cap ol S5 million for fiscal years 1987, 1988. and 1989.

SARA 8118(k) directs EPA to provide to Congress a national
assessment of the radon gas problem within one year of enact-
ment of SARA,1" lhe report is to include: (I) an identification
of locations where radon gas is found in structures: (2)an assess-
ment of radon levels; (3) a determination ofthe level which poses
a threat to hum,in health and methods to eliminate this threat;
and (4) guidance and public information materials based on these
findings. Ilie second part of this section sets out a rad >n mitiga-
tion demonstration program designed to test methods of reduc-
ing radon gas where it threatens human health.

SARA fil 18(b) authorizes an additional program dealing with
the removal and temporary storage of containers of radon-
coniaminatcd oil."” The section grants $7.5 million to New
Jersey for transportation of 14,000 containers of radon-
contaminated soil from residential areas to temporary storage sites
designated by the governor. The cost is to be treated as payment
of government response.costs under CERCLA §104.

I astly, SARA §118(m) allows the President to use innovative
and alternative methods as opposed to those fully demonstrated
in selecting response actions at radon-contaminated NPL sites."*

CERCLA Prior lo Amendment
CERCLA does not contain any reference to radon.

A dministration Proposal
None.

Senate and House A ction

The Senate billcrized an Indoor Air Quality Research Act.
Senator Lautenberg (D-N.J.) reported that EPA has estimated
thtit 5,000 to 20,000 lung cancer deaths each year, one-fifth of
total lung cancer deaths, may be attributable to radon exposure.
Increased incidence may be anticipated in the near future because
of the long latency period following increased use of insulation
in the 1970s. None of the provisions authorizes a regulatory pro-
gram but Senator Lautenberg confirmed that radon can be ad-
dressed by EPA through the Disaster Relief Act."’

The House bill proposed the sections now found in SARA §118
dealing with radon. Concern was voiced in the House debate over
the new and potentially deadly environmental problem of radon
gas. The House attempted to overcome the lack of understan-
ding of the harm from radon exposure by requiring the deter-
mination of hazardous levels and creating the demonstration pro-
gram. The House hoped that these prov isions will eventually lead
to federal recommendations of methods to remedy radon con-
tamination in homes."*

(i) Shortages of Skilled Personnel Study"’

The Amendment

SARA §118(d) which directs the Comptroller General to conduct

434, SARA 811X(K). ELR Stat. 44047. as a note after CLRCI.A §118.
435. SARA §118(h), LLR Sm . 44046. as a note alter CERCI.A 8LIS.
43ft SARA 8LIStim. LL.R Srsr. 441)48, as a note after CLRC LA 5118,
417, 131 Coso. Rro. SI1682-85 (daily ed. Sept. 18, 1485).

438 131 Ciino. Rir. MII098 (daily ed. Dee. 5, 1985]

439, é;lslatlve llismrv Sources
m|n|sti tion Progosal ILK 1342 s 4su. ini provision
House H SIISie)
Conlerenee Comm|ttee Report it 233.
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a study of the problems arising from shortages of skilled EP.4
personnel who arc capable of carrying oui tosponse actions undet
CERCLA.""

The report must address die types of skilled personnel need-
ed, the extern of any shortages, the pay differential between the
public and private sector, the rate of attrition to the private sec-
tor, the success of Department of Defense and Office of Person-
nel Management programs designed to retain such personnel, and
the types of training needed to increase skills of existing person-
nel. The study is to be completed and submitted to Congress no
later than July 1, 1987.

CERCLA Prior to Amendment
No provision.

A dministration Proposal
None.

Senate and House Action

The Senate bill contained no comparable provision. Tlte House
bill prov ided the language adopted by the Conference Commit-
tee. which changed only the required date of submission from
12 months after the date of enactment of SARA to July I, 1987.

(if) Study on Joint Use of Trucks'"1

The Amendment

SARA §118(j) directs EPA, in conjunction with the Secretary of
Transportation, to conduct a study of vehicles used both for
hazardous substances transportation and for other purposes."’
W ithin 180 days after enactment of SARA, the Administrator
shall submit a report to Congress containing recommendations
on whether joint use should be permitted and if so, what special
safeguards should be taken to minimize threats to the public
health and environment from such use.

CERCLA Prior to Amendment
No provision.

Administration Proposal
None.

Senate and House .4ction

The Senate bill contained no comparable provision. Represen-
tative Smith (R-N.J.) proposed the amendment on the House
floor to address concerns over the dual use of trucks used for
hazardous materials transportation. "1 The Conference Commit-
tee adopted the identical language used in the House bill.

J. Rccontraelingl"

The Amendment

SARA 8104(j) adds a new .
440, %ARA §118(d). ELR Stat. 41046, asa note at the end of cERCLA

..ragraph (8) to CERCLA 8§104(c)

441, Legislative istors Sources
Administration Proposal, H.R. 1342 S. 494 no provision.
nggg [|)|e|k|1ute 31 ost Rw. H11193-04 (daily ed. Dee. 5, 19851,
House li

Conference Commlttee l?eporl at 234.
SARA 81180).

442, %li\RA §118()). ELR Stat. 44047. asa note at theend ot CERCLA

443, 131 Com,. Rec. HII 193-94 (Jails c4. Dec. 5. 1985)

444, Le |slat|ve History Sources
Administration Proposal, H K. 1U7
enate Debate, 131 Cum’ Rh s[ly3
statementofSen Kenneth i
enate [1ll. S. 5L 8113
House Debate. 131 om, ku Hill"5-*6 (daily ed. Do. * 19X5)

S. 494 > provision
* (dailv ed “sept 20. 19851
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4
v,
authorising EPA to undertake or continue interim remedial ac-
tion when additional contamination is found which necessitates
reconlracting.™ The interim actions may not exceed S2 million.
CERCLA Prior to .Imendinertt

No provision.

~ldministration Propositi

None.

Senate and House Action

Section 111 of the Senate bill was introduced by Senator Ken-
nedy (D-Mass.) in an effort to avoid any disruption of a cleanup
action when EPA is required to reconiraci for remedial >cr\ ices.
The amendment would allow EPA more flexibility in choosing
an alternatise cleanup procedure if additional contamination is
found.4*

Although the House bill did not originally address recontrac-
ting. Representative Eckart (D-Ohio) offered the identical amend-
ment later on the floor after stressing that many cleanups are
delayed by a lengthy rebidding process.14

K. Ocean Incineration44

The -Imendment

SARA 5127 makes a number of amendments to CERCLA and
the Marine Protection, Research, and Sanctuaries Act
'MPRSA)41*concerning liability arising from ocean incineration
of hazardous substances. The amendments made to CERCLA
5107 by SARA §127(b) equate the liability for releases from ocean

Conference Committee Report at 193-94.
SARA 8104().

445, SARA §104(j), CERCLA §104<c)<s), 42 U.S.C. §9604(e)(8>. ELR
Stat. 44013,

446, 131 cong. n 1o SI1833 (daily ed. Sept. 20, 19S5).
147, 13 cong. mre. HI 1175 (daily ed. Dee. 5. 1985)

448, Legislative History Sources .
Administration Proposal HR. 1342/8 494, no provision.
SI'1919'(daily ed. Sept. 23. 1985)

enate Deba} Cong. Rec.
statement 0 Sen Uemsenl

enate D’ . g

Houfse Dill, TI.R. 2817, 8127,

Con erence Committee Report at 259.
SARA 8127

449. 16 U.S.C. §§1401-1445. ELR stat. 41861,
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incineration vessels to liability of land-based facilities.40 In revised
CERCLA 8108(a), EPA is directed to require additional evidence
of financial responsibility for ocean incineration vessels “ap-
propriate for activities with similar risks.*’4 4SARA 8127 makes
clear that the MPRSA does not preempt any person's right to
seek damages or enforcement of any applicable state law or to
seek damages under any other federal law.1,1 SARA §127(e)
amends CERCLA §107(h) to clarify that a vessel owner may still
be liable under maritime tort law.1'1 EPA has announced its in-
tention to promulgate final regulations covering permits for in-
cineration of wastes at sea.4'4

CERCLA Prior to Amendment

Prior to amendment by SARA, CERCLA made no reference to
ocean incineration of hazardous substances. CERCLA 8107 holds
land-based facilities liable for full cleanup costs plus up to S50
million in natural resource damages resulting from a release. The
liability for pollution from a vessel is limited to S5 million per
vessel. CERCLA 8108 requires evidence of limited amounts of
financial responsibility for vessels involved in the handling of
hazardous wastes.

Administration Proposal
None.

Senate and House Action

Senator Bentsen (D-Te.\.) proposed this amendment in order to
eliminate the distinction between liability for ocean incineration
and liability for land-based disposal of hazardous wastes. The
amendment would treat each similarly and make clear that tort
liability was not preempted. This increase in potential liability
means that additional evidence of financial responsibility is needed
to assure ability to cover such liabilities.4'4 The House bill was
nearly identical to that of the Senate, but did not address the ap-
plicability of the MRPSA and maritime tort law.

50, gé@&(a)S( %)()CER A SO, (), 42 USC

CL
3)-(4)."(c)(1), ELR stat. 4
451, %%\ 1127(c). CERCLA 5108(a). 42 U.S.C. §960S(a), ELR Stat.
5127(0)

C
452. SARA 5127(d), MPRSA §106, 33 U.S.C. §1416, ELR Stat. 4IS66.
453. SARA 5121, CERCLA S1070). 42U 5.C. S9607(). ELR stat.

454, 50 Fed. Reg. 8222 (Feb. 2S. 1985).
455. 131 Cono. Rke. SI 1919 (daily ed. Sept. 23. 1985).
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the type of abuses that are here alleged,
does not weigh in favor of the application
of "harmless error" analysis. "A petit
jury determination of guilt will not moot
these issues because they go beyond the
question of whether the grand jury had
sufficient evidence upon which to return an
indictmentt,]*  Taylor, 798 F.2d at 1840,
and implicate issues that go to “the funda-
mental fairness Of the criminal proceed-
ings.” ld

IV.  Conclusion

In light of the long-standing prmulp
that disfavors piecemeal appeals,
wood Motor Car Co,, 458 U.S. at 264- 65
102 S.Ct. at 3082-83, we read Mechanik as
establishing a limited principle and not as
creating an additional exception to the final
tudlgmelv rule.  Cf. United States v. The
aRouche Campaign, 829 F.2d 250, 254
(1st Cir.1987) (“[W]e cannot conclude that
the Supreme Court intended the effect of
Mechanik to be to render denials of mo-
tions alleging unfairness in the grand jury
process routinely immediately appeal-
able.”). Further, it is inconceivable to us
that the Supreme Court intended Mechanik
to preclude appellate courts from exercis-
ing post-conviction review of the denial of
motions that have alleged fundamental er-
ror in the grand jury process. According-
ly, we hold that there is no jurisdictional
basis for the interlocutory review of the
order denying Johns’s motions to dismiss
the indictment, and we will, therefore, dis-
miss this appeal.4

4. Pursuant to Fcd.R.App.P. 41(a), we will direct
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Federal  and state governments
brought action to recover response. costs
following release and threatened releases
of hazardous material at waste storage fa-
«S%HThe United States District Court for

litrict of South Caroling, at Columbia,

E Simons, Jr., Senior

653 F.Supp. 984, found defendants

* d severally liable as owners, oper-

*m»  generators of hazardous waste
«defendants appealed. The Court o
Sprouse, Circuit Judge, held that:

, . wno entered ifto lease with
rj¥*y*hich stored hazargous waste. on
bable; (2) companies generatlng

**ste at facility failed to estab-

*= defenae to liability; g) vol-
- ™exdOUB waste coulld ot be ‘used

N —meffective contribution of each
—fWentor  harm at site; and (4)

o i

remand was necessary to determine wheth-
er governments weré entitled to prejudg-
ment interest on response Costs.

Affirmed in part, vacated in part, and
remanded.

Widener, Circuit Judge, concurred in
part, dissented i part, and filed opinion.

1 Health and Environment <5=255(5.5)

_Landowners, who entered into lease
with comPan which stored ~ hazardous
waste on fand, were liable under Compre-
hensive Environmental Response, Compen-
sation, and Liability Act for state and fed-
eral governments' costs for partial removal
of hazardous waste from lands, although
landowners claimed they were innocent ab-
sentee landlords; statute imposes strict lia-
bility in that it extends liability to owners
of waste facilities regardless of their de-
gree of participation stbsequent to disposal
of hazardous waste, landowners did not
dispute their ownership of land, and land-
owners did not dispute that hazardous
waste releases occurred on land during
their period of ownership. Comprehensive
Environmental Response, - Compensation,
and L|ab|||t_y Act of 1980, § 107(a), 42 USS.
CA. §9607(a).

2. Health and Environment <E=>25505)
In arriving at equitable allocation of
costs of cleanup, degree of involvement b
parties in generation _transPortatlon, treaf-
ment, storage, or disposal of hazardous
substances ™may be considered. Compre-
hensive Environmental Response, Comgen-
sation, and Liability Act of 1980, §§ 107(a),
9607(a),

3. Health and Environment <£:25.5(5.5F2

Comprehensive  Environmental  Re
sponse, Compensation, and Liability Act's
limited affirmative defense based on com-
plete absence of causation was not avail-
able to landowners, who entered into lease
with comPan which stored _ hazardous
waste on land and who were liable under
Comprehensive Environmental Response,
ComPensatlon, and Liability Act for state
and Tederal governments' Costs for partial
removal of hazardous waste from land:
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landownere could not establish absence of
direct or indirect contractual relationship
with waste s_tora%_e company necessary o
maintain affirmative defense, and land-
owners presented no_evidence that the
took precautionary action against foreseed-
ble conduct of company. Comprehensive
Environmental ResPonse Compensation
ang Llabl|l'[¥ Act of 1980, § 107(b)R3), 42
US.CA. §9607(b)(3).

4. Health and Environment <8=255(.5)
Showing, of chemical similarity De-
tween hazartlous substances released from
waste storag{e facility and chemical waste
of defendant, who Qenerated and stored
¢. +'lical waste at facility, is sufficient to
impose Jiability.on defendant under Com-

prehensive Environmental Response, Com-

ensation, and Liability Act ahsent proof
hat defendant’s specific waste remained at
facility at time of release; however, plain-
tiff must present evidence that defendant's
waste was shipped to site and that hazard-
ous substances similar to those containe
in defendant’s waste remained present at
time of release, and defendant may in turn
Prese_nt evidence of affirmative défense to
jability. ~ Comprehensive  Environmental

Res?onse, ompensation, and Liability Act
of 1980

C
§ 9607 %)%Ogb"j‘(hbg)l(b)(l, 2, 4 USCA

5. Health and Environment «=255(5.5)
Defendants, who generated hazardous
waste which was storéd at waste storage
facility and who were liable under Compre-
hensive Environmental Response, Compen-
sation, and Liability Act for state and fed-
eral governments’ Costs for partial removal
of hazardous waste, failed to establish ex-
istence of affirmative defense to liability
that all of their waste had been removed
from facility prior to cleanup; defendants
offered only conclusory. allegations, princi-
Pally based”on information and belief that
heir waste, prior_ to cleanup, was trans-
?orted from ‘facility to other sites, and

here was uncontrov.rted proof that con-
tainers bearing each of defendants’ mark-

ings remained” present at site at time of
cleanup.  Comprehensive  Environmental
Resgl)onse, Compensation, and Llabl|l% Act
of 1980, § 107(a), 42 US.CA. § 9607(a)
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6. Health and Environment «=25.5(5.5)
Although Comprehensive Environmen-

tal Response, Compensation, and Liability

Act does not mandate imposition of joint

Y and several liability, it permits it in cases of

indivisible harm. yComprehens,lve Environ-
mental Response Com?ensatlon, and Lia-
MQMMNM§WmMU%A
§ 9607(a).

1. Torts G2

Under common-law rules, when two or
more persons act mdeE)endentIy to cause
single harm for which there is reasonable
hasis of apportionment accordln? to contri-
bution of each, each is held liable only for
portion of harm that he causes; however,
when such persons Qause,s!ntgle indivisible
harm, they are held liable jointly and sever-
ally for entire harm.

8. Health and Environment <8=25.15(5.1)

Companies, which_generated . hazard-
ous waste stored at facility and which were
liable under Comprehensive Environmental
Response, ComPensatlon, and Liability Act
for ‘state and tederal governments’ “costs
for partial removal of hazardous waste
from famh%, had burden of establishing
reasonable basis for apportioning liability
among responsible parties, and to'meet this
burden defendants had to establish envi-
ronmental harm at facility was divisible
among responsible parties. * Comprehengive
Envirgnmental Respanse, - Compensation,
and L|ab|||t7y Act of 1980, § 107(a), 42 U.S.
CA. §907(a).

9. Health and Environment <8=25.15(.1)

Volume of waste deposited at waste
storage facility by companies, which gener-
ated ‘waste and ‘which were liable ‘under
Comprehensive Environmental Response,
ComPensatlon, and Liability Act for state
and Tederal governments’ Costs for partial
removal of Razardous waste, could not be
used to establish effective contribution of
each waste generator to harm at waste
facility, although evidence disclosing rela-
tive toxicity, migratory potentirl and syn-
ergistic capacity” of hazardous substances
at site. would De relevant to establishing
divisibility of harm; waste generators
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Bresented no evidence showing relationshi

etween waste volume, release of hazard-
ous substances, and harm at waste facility.
Comprehensive  Environmental Response,
Com]?ensatlon, and Liability Act of 1980,
§ 107(a), 42 US.CA. § 9607(a).

10. Health and Environment ®=>2550.5)

Volumetric contributions of hazardous
waste by generators of waste provide rea-
sonable ‘basis for apportioning liability un-
der Comprehensive  Environmental™ Re-
sponse, . Compensation, and Liability Act
only if it can reasonably be assumed or it
has been demonstrated, that independent
factors had no substantial effect or harm
to environment. - Comprehensive Environ-
Com?ensatlon, and Lia-

mental Response
07(@), 42 US.CA.

bility Act of 1980,
8 %)67(a). !

11 Constitutional Law <3=>2534)

Health and Environment @=21

Even if Comprehensive Environmental
Response, Compensation, and Liability Act
were considered retroactive, it would satis-
fy requirements, of due process because its
liabili ¥ scheme is rationally related to valid
legislative purpose. Comprehensive Envi-
ronmental Response, Comgensatlon, and Li-
ability Act of 1980, § 107(a), 42 US.CA.
§9607(a); U.S.CA. ConstAmend. 5.

12. Constitutional Law «=825, 197
Health and Environment <=1

Comprehensive  Environmental  Re-
sponse,. Compensation, and Llablllt)( Act's

imposition of strict, goint and several liabili-

for cleanup costs at hazardous waste
s,ora?e facility does not convert Act into
hill of attaindér or ex post facto law; Act
does not exact punishment but creates re-

imbursement obligation on any person {udl-

cially determined” responsible” for costs of
remedying hazardous conditions at waste
disposal facility, and restitution of cleanup
costs does not operate as criminal penalty

or punitive deterrent  Comprehensive En-

vironmental Resi)onse Compensation, and

Liability Act of 1980, § 10753), B USCA
§9?87él); lu.s.c.A. Const. Art 1 &9, dl
U, CL L
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13. Federal Courts «"930

Remand, was necessary in action under
Comprehensive Environmental Response,
Compensai‘'on, and Liability Act to deter-
ming whether Government ‘was entitled to
prejudgment interest on its response costs
Incurred in cleanm? up hazardous waste
site and whether defendants, who generat-
ed hazardous, waste, had convincing argu-
ment not_ to impose interest.  Comprehen-
sive Environmental Response, Compensa-
tion. and Liability Act of 1980, § 107Fa), 2
US.CA. §9607(a).

George Clemon Freeman, Jr. 1(Wllllam F.
Kennedy, Alfred R. Light, Thomas E.
Knauer, Hunton & Williams, Richmond,
Va., on brief), Isadore S. Bernstein E)H,am-
mer & Bernstein, Columbia, S.C. on brief),
for defendants-appeliants.

David Carlisle Shilton, Dept, of Justice
ﬁ. Henry Habicht, II, Asst. Atty. Gen,
Wyles, £.”Flint, Deputy Asst. Atty. Gen,,

ashington, D.C., Vinton D. Lide, U.S.
Atty., Mary G. Slocum, Asst. U.S. Atty.
Columbia, 5.C., Jacques B. Gelin, Dept, 0f
Justice, Washington, D.C., Walton J.
McLeod, I, Gen. Counsel Walterboro,
S.C., William T. Lavender, Jr., Dennis N.
Cannon, Jr., Staff Counsel, South Carolina
DePt, of Health & Environmental Control,
Columbia, S.C., Charles De Saillan, Dov
Weitman, EP.A. Washington, D.C, on
brief), for plaintiffs-appellees.

(Eaward W. Warren, David G. Norrell,
Amy R. Sabrin, Kirkland & Ellis, David F.
Zoll, Washington, D.C., Barbara A. Hindin,
Los Angeles, Cal. on brief), for amicus
curiae Chemical Mfrs. Assn.

((Thomas W. Brunner, Laura A. Foggan,
Piper & Marbury, Washington, D.C. on
Rne}f) for amicus curiae American Ins.

sS.

Before WIDENER, SPROUSE and
ERVIN, Circuit Judges.

SPROUSE, Circuit Judge:

Oscar Seidenberg and Harvey Hutchin-
son (the site-owners) and A'lied Corpora-
tion, Monsanto Company, and EM Indus-
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Eended completing the surface cleanup ut
luff Road.

In response, the site-owners contended
that tney were innocent absentee landlords
unaware of and unconnected to the waste
disposal_activities that took place on their
land. They maintained that their lease
with COCCdid not allow COCC (or SCRDI)
to store chemical waste on the premises,
but they admitted that they became aware
of waste storagfe In 1977 and accepted lease
payments until 1980,

.The generator defendants likewise de-
nied liability for the governments' response
costs.6  Among other defenses, ~ they
claimed that none of their specific waste

materials contributed to the hazardous con-

ditions at Bluff Road, and that retroactive
imposition of CERCLA liability on them
was unconstitutional.  They alSo asserted
that they could establish “an affirmative
defense to CERCLA liability under section
_107(b%(32, 42 USC. §9607(};/))(3), by show-
mg that the harm at the site was caused
solely through the conduct of unrelated
third parties.” All parties thereafter moved

for summary judgment.

After an evidentiary hearing, the district
court granted the governmenits' summary
udgment motion on CERCLA ||ab|||tk/.

he court found that al| of the defendants
\{\6e7r(e) responsible partjes under section

a

ative defense under section 107(b).7 The

court further concluded that the environ-
mental harm at Bluff Road was “indivis-

ible, and it held all of the defendants

jointly and severally liable for the govem-

ments' response costs.  United States v.
South Carolina Recycllnag & Disposal
Inc, 8% FSupp. ~ 984 (D.S.C.1984)

(SCRD

6. Section 101(25) of CERCLA provides that" 're-

spond' or ‘response’ means remnve, removal,
remedy, and remedial action, all such terms
(including the terms 'removal' and ‘remedial
action’) include enforcement activities related
thereto.” 42 US.CAA. § 960i(25) (West Supp,
1987). The terms “"remove" and “removal," and

"remedy"” and 'remedial action” are in turn de-

fined at sections 101(23) and 101(24), 42 U.S.C.
A. 8§88 9601(23), (24) (West Supp.1987).

and that none of them had present-
ed sufficient evidence to support an affirm-

| 1) FEDERAL REPORTER, 2d SERIES

As to_ the site-owners' liability, the court
found it sufficient that they "owned the
Bluff Road site at the time hazardous sub-
stances were deposited there. Id. at 993
gnterpretlng 42 US.CA. 8 9607(a)(2) (West

upp.1987)) It rejected their contentions
that Congress did not intend to subject
"Innocent™ landowners to CERCLA liabili-
ty.  The court similarly found Summary

judgment apProBrlate against the genera-

tor"defendants because It was undisputed
that (1) theY shipped hazardous substances
to the' Blutf Road facility; (22 hazardous
substances “like” those present in the gen-
erator defendant®’ waste were found at the
facility: and %%) there had been a release of
hazardous substances at the site. SCRD,
653 F.Su&p. at 991-93 (interpreting 42 U.S.
CA §9607(a)(3) (West Supp.1987)). In
this context, the court regecte the genera-
tor defendants' arguments that the govern-
ments had to prove that their Specific
waste contributed to the harm at tho site,
and it found their constitutional conten-
tions to be "without force." SCRDI, 653
F.Supp. at 992-93, 995-98. Finally, since
none of the defendants challenged the
governments' itemized accounting of re-
sponse costs, the court ordered them to pa

the full $1.813624 that had fen requested.
Id. at 1000, 1014, It refused, however, to
add pre[Judgment interest to the amount
owed. Id. at 1009. This appeal followed.

The site-owners and the generator de-
fendants first contest the imposition of
CERCLA liability vel non, and they chal-
,Ien(rle the Proprlety of summary ju 9ment
in ight of the evidence presented o the
trial ‘court. The site-owners also reassert
the “innocent landowner" defense that the
district court rejected, and claim that the
court erroneously precluded them from

7. In its initial summary judgment order, the
court refused to hold COCC liable for response
costs. After subsequent proceedings, however,
the court found that COCC was engaged in a
joint venture witn SCRDI and therefore shared
its liability for the governments’ costs. COCC
has not appealec from that ruling.
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presenting evidence of a valid affirmative
defense Under section 107(bg(3), 42 USC.
F%O](b)(S). The _ generutor * defendants
Ikewise Tepeat their” arguments based on
the govern ents' failure to establish a nex-
Us Detween their specific waste and the
harm at the site. They also claim that the
trial court gnored ‘materjal factual issues
relevant to atfirmative defenses to liabjlity.
Ve address these contentions sequentially
hut pause br;efl){, {0 reyiew the structure of
CERCLA's liability scheme.

In CERCLA, Congress established “an
array of mechanisms to combat the increas-
Ingly serious problem of hazardous sub-
starice releases." Dpedham Water Co. v.
cumberland Farms Dairy, Irc., 800 F.2
1074, 1078 (Lst Clr.19862.8 Section 107(a) of
the statute sets forth the principal mecha-
nism for recovery of costs ex_P_e_nded in the
c_IeanuR of waste disposal facilities. At the
time the district court entered judgment 9
section 107éa) provided In pertinent part:

a)  Covered persons; scope

otwithstanding any other Provmlon
or rule of law, and stbject only to the
defenses. set forth in subsection (b) of
this section—

(2). any person who at the time of dis-tion” 107(a)

posal of arly hazardous substance owned

8. As one district court has stated, the statute
provides the federal government with "the tools
necessary for a prompt and effective response to
problems of national magnitude resulting from
hazardous waste disposal,” and it evinces con—
gressional intent "that those responsible for
problems caused by the disposal of chemical
poisons bear the costs and responsibility for

or operated an)( facility at which such
Fazda]rdous substances Were disposed of,
an
(3) any person who by contract, agree-
ment, or otherwise arranged for disposal
or treatment, or arranged with a trans-
porter for transport for disposul or treat-
ment, of hazardous substances owned or
possessed by such person, by any other
party or enfity, at any facility owned or
operated by another party or entity and
cogtammg such hazardous  substances,
un
(4) ... from which there is a release,
or a threatened release which causes the
incurrence of response costs, of a hazard-
ous substr.nee, shall be liable for—
E,A) ~all costs of removal or remedial
action incurred by the United States
Government or a State not inconsistent
with the national contingency plan.

42 US.CA. §9607(a) (West Supp.1987).

~In our view, the plain language of sec-
tion 107(aL_c_|ear|y defines the scope of in-
tended liability under the statute and the
elements of proof necessary to establish
it0 We agree with the “overwhelming
body of precedent that has interpreted sec-

& as establ_lshgnﬂ a strict liability
scheme." Further, in light of the evidence

at isste. See Blumv. Stenson, 465 U.s. 886, 896,
104 S.Ct. 1541, 1548, 79 L.Ed.2d 891 (1984)
("Where ... resolution of a question of federal
law turns on a statute and the intention of
Congress, we look first to the statutory language
and then to the legislative history if the statu—
tory language is unclear.").

remedyi&;f the harmful _conditions they cre— 11. See, eg, Levin Metals GComp. v. Parr-Rich-
ated." |

ted States v. Reilly Tar it Chemical
Qap, 546 F.Supp. 1100, 1112 (D.Minn.1982).

9- Congress amended section 107(a) in 1986,
Pub.L. No. 99-499, 100 Stat. 1628-30, 1692,
1693, 1705-06 (1986), but the changes are not
material to the issues presented in this part of
the appeal.

10, Many courts have provided succinct analyses
<F CERCLA"s legislative history, See generally
Dedham Wéter %J Qumberland Fans Dairy,
Inc., 805 F.2d 1074, 1080-82 (lst Cir.1986); New
York v. SmreReaIty_CgP 759 F.2d 1032, 1039-
42 (2d cir.1985); United Sates ~ Shell Oil O,
605 F.Supp. 1064, 1068-79 (D.Colo.1985), which

we instructive but need not be repeated here
because of the clarity of the liability provisions

mond Terminal G, 799 F.2d 1312, 1316 (9th
cir.1986); New York v. Shore Real&/m% 759
F.2d 1032, 1042 (2d Cir.1985); Violet v. Rdillo,

648 F.Supp. 1283, 1290 (D.R.1.1986) (and cases

cited therein); See also Uhited States v. North-
gastem ical it Chemical @, 810

F.2d 726, 732 n. 3 (8th Cir.1986), Cert, denied,

- U.S. ——, 108 S.Ct. 146, 98 L.Ed.2d 102

(1987) (dictum).

In addition to the unanimous judicial view—
point that Congress intended CERCLA liability
to be strict, we observe that CERCLA section
101(32), 42 U.S.CA 89601(32) (West Supp.
1987), provides that lhe standard of liability
applicable to CERCLA actions shall be that
which governs actions under section 311 of the
Clean Water Act, 33 U.S.C. §1321. In Stenart
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presented here, we are persuudud that the
district court correctly held that the
governments satisfied dll the elements. of
Section 107 az liability sh to both the site-
owners and the genérator defendants.

A Site-Owners’Liability

[1,2] In light of the strict liability Im-
posed by section 107(a), we cannot a?ree
with thé site-owners contention that they
are not within the class of owners Con-
?ress intended to hold liable, The tradj-
lonal elements of tort culpablllt% on which
the site-owners rely slmPIy are absent from
the statute. The plain [anguage of section
107(ta)(2) extends " liability” to” owners of
waste facilities regardless of their degree
of ﬁartlm ation in"the subsequent disposal
of hazardous waste.

Under section 107(a2(2), any Person who
owned a facility at a time when hazardous
substances were deposited there may be
held liable for all costs cf removal or reme-
dial action if a release or threatened re-
lease 12 of a hazardous substance occurs.
The site-owners do not dispute their owner-
ship of the Bluff Road facility, or the fact

Transportation G v. Allied Towing Gap, 596
F.2d 609, 613 (4th Cir.1979), we held that the
standard of liability under section 311 is strict
liavility.

12. The statute defines "release” to include "any
spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping,
leaching, dumping, or disposing into the envi—
ronment (including the abandonment or dis—
carding of ba-rels, containers, and other closed
receptacles containing any hazardous substance
or pollutant or contaminant)."” 42 U.S.CA.
89601(22) (West Supp.1987).

13. The site-owmers” relative degree of fault
would, of course, be relevant in any subsequent
action for contribution brought pursuant to 42
U.S.C.A. 89613(f) (West Supp.1987). Congress,
in the Superfund Amendments and Reauthoriza-
tion Act of 1986, Pub.L. 99-499, §113, 100 Stat.
1613, 1647 (1986) [hereafter SARA], established
a right of contribution in favor of defendants
sued under CERCLA section 107ta). Section
113(H (D) provides:

Any person may seek contribution from any
other person who is liable or potentially liable
under section 9607(a) of this title, during or
following any civil action under section 9606
of this title or under section 9607(a) of this
title. Such claims shall be brought in accord-
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that releases occurred there during, their
period of ownership. Undler these Circym-
stances, all the prerequisites fo section
107(a) fiability have been satisfied.1l see
Shore Realt)r_, /59 F2d at 101344 (siie-
owner held Tiable under CERCLA section
107Sa)(1) even though he did not contribute
to the presence or cause the release of
hazardous substances at the facility). 4

[3] ~ The site-owners nonetheless contend
that the district court's grant of summary

Jud?ment improperly denied them the op

porfunity to present an affirmative defense
under section 107(b)(i. Section 107{b)(3)
sets forth a limited affirmative defense
hased on the complete absence of causa-
tlon. See Shore Realt)ﬁ, 759 F.2d at 1044,
It requires progf that the release or threat-
ened release of hazardous substances and
resulting dama%t]es were caused solely b
"a third party other than ... one whose act
Or Omission “occurs In connection with a
contractual relationship, existin dlrectlg
or |nd|rect|6y with the defendant " 4
US.C. §907(0)(3). A second element of
the defense requires proof that the defend-
ant “took precautions against foreseeable

ance with this section and the Federal Rules
of Civil Procedure, and shall be governed by
Federal law. In resolving contribution
claims, the court may allocate response costs
among liable parties using such equitable
factors as the court determines are appropri—
ate. Nothing in this subsection shall diminish
the right of any person to bring an action for
contribution in the absence of a civil action
under section 9606 or section 9607 of this
title.
42 U.S.C.A. 89613(0 (West Supp.1987). The
legislative history of this amendment suggests
that in arriving at an equitable allocation of
costs, a court may consider, among other things,
the degree of involvement by parties in the
generation, transportation, treatment, storage,
or disposal of hazardous substances. H.R.Rep.
No. 253(IH), 99th Cong., Ist Sess. 19 (1985).
reprinted N 1986 U.S.Code Cong. I Admin.
News 2835, 3038, 3042.

14. Congress, in section 101(35) of SARA, ac—
knowledged that landowners may affirmatively
avoid liability if they can prove they did not
know and had no reason to know that hazard—
ous substances were_disposed of on their land at
the time they acquired title or possession. 42
U.S.CA. 89601(35) (West Supp.1987). This ex—
plicitly drafted exception further signals Con—
gress” intent to impose liability on landowners
who cannot satisfy its express requirements.



