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A E L  I S S U E  P A P E R  

H B  68 S T R I C T  L I A B I L I T Y  F O R  H A Z A R D O U S  S U B S T A N C E S

T h e  A l a s k a  E n v i r o n m e n t a l  L o b b y  s t r o n g l y  s u p p o r t s  HB  68 for t he f o l l o w i n g  

r e a s o n s :

T h i s  b i l l  w i l l  s a v e  p u b l i c  m o n e y  at  no a d d i t i o n a l  c ost to t h e  S t a t e  by 

r e c o v e r i n g  p u b l i c  c o s t s  of c o n t a i n i n g  or  c l e a n i n g  up h a z a r d o u s  s u b s t a n c e  

s p i l l s .  C u r r e n t l y  the S t a t e  a nd l o c a l  c o m m u n i t i e s  o f t e n  m u s t  b e a r  the 

f i n a n c i a l  b u r d e n  of c l e a n  up c o s t s .  P a s s a g e  of t he b i l l  w o u l d  r e d u c e  

the d e m a n d  of the S t a t e  f o r  f u n d s  fo r  the c l e a n u p  of h a z a r d o u s  

s u b s t a n c e s .

T h e  b i l l  i n s u r e s  the r e c o v e r y  of p u b l i c  m o n e y  by  g r a n t i n g  t h e  S t a t e  an 

i m m e d i a t e  r i g h t  to f i l e  a l i e n  on  a n  e q u a l  b a s i s  w i t h  o t h e r  c r e d i t o r s  

w h e n  a p a r t y  r e s p o n s i b l e  f or i m p r o p e r  w a s t e  d i s p o s a l  d e c l a r e s  

b a n k r u p t c y .

T h e  b i l l  p r o m o t e s  the r e s p o n s i b l e  d i s p o s a l  of h a z a r d o u s  s u b s t a n c e s  

t h r o u g h  a m o r e  c l e a r l y  d e f i n e d  l i a b i l i t y  t h a n  t h a t  f o u n d  w i t h i n  the 

c u r r e n t  law.

T h e  r e s p o n s i b l e  d i s p o s a l  of h a z a r d o u s  w a s t e s  p r o t e c t s  the p u b l i c  h e a l t h ,  

t he e n v i r o n m e n t ,  a n d  the e c o n o m y  of the S t a t e .

B e c k y  A c h t e n  
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a y  4, 1989

SUBJECT: Misce l l a n e o u s  Comments
SCS CSHB 6 8 (Judiciary)

TO: Senator Jan Failcs, Chair
Senate J u d i ciary Committee

FROM: Terri L auterba ch'^KX^— "
L egisl a t i v e  Counsel

E n c l o s e d  is a n e w  draft of SCS CSHB 6 8 ( J u d i c i a r y ).

As T a m  Cook e x p l a i n e d  to Chris Chris t e n s e n  yesterday, the 
time constraints u n d e r  w h i c h  this draft was p r e p a r e d  did not 
allow us to r e vie w the draft w i t h  the thoro u g h n e s s  we w o u l d  
have liked to exercise.

In addition to time constraints, w e  w e r e  under directions 
f r o m  Chris to avoid m a k i n g  changes in the f e deral language 
and ass istant A G  language submitted for the draft.

W i t h i n  these constraints, w e  w e r e  able to m a k e  some i m p r o v e­
ments in the draft w i t h  C h r i s 1 consent. However, w e  c o n t i n­
ue to have reserv ations in the following a r e a s , among o t h­
ers :

(1) Page 2, lines 1 - 5 :  The p l a c e m e n t  of the p h r a s e  
"other than domestic sewage" is a w k w a r d  at best, and 
ambiguous at worst.

(2) Subsectio n (j) on pages 5 - 6 :  W h e t h e r  this s u b­
section provides all the ess ential p r o v i s i o n s  n e e d e d  
for a cont ribution action is an o p e n  question, p a r t i c u­
larly in light of the fact that the r ecent initiative 
r e p ealed our c o ntribut ion statutes.

(3) D e f i n i t i o n  of "owner or operator": T h e  phrase used
on page 1, line 27, is "owner and op erat o r . "  The 
defined term should be the phrase that is actually



S enato r Jan  Faiks
Page 2
May 5, 1989

used. Or is it your intent that a person be both the 
owner and operator before liability attaches? We s u g­
gest u s i n g  "owner or operator" on page 1, line 27.

(A) We are unce rtain w h e ther the extent of 
re t r o a c t i v i t y  provided in sec. 8 of the draft is c o n­
sistent w i t h  due process requirements.

(5) We are uncertain whether the use of federal lan­
guage in the definitions and elsew here achieves a c o­
herent objective within the overall scheme of the bill, 
w h i c h  includes language other than federal language.
We are not suggesting that m o r e  federal language be 
used, only that y o u  carefully r e v i e w  the federal d e f­
initions to see if they accomplish  your objectives in 
the context of this draft.

(6 ) I h a v e  deleted a personal p r o n o u n  and some uses of 
"which" and "such," in the submitted language, in k e e p­
ing w i t h  the plain English r e q ui rements of our drafting 
manual. However, there rema in several other types of 
language that we would not ordi na r i l y  use in a bill 
draft.

G i v e n  our reservations as listed, w e  cannot guarantee that 
the e n c l o s e d  draft reflects a cohesive set of sections w i t h  
w o r k a b l y  clear language.

P l e a s e  let me k n o w  if I can be of further assistance.

TL:gc 
W K G 1 0/048

E n c l o s u r e
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CS HB 68 (Judiciary)

page 5, line 17/ add new subsection as follows:
(i) In an action to recover damages or costs, a court .°hall 

determine if a rational basis exists for apportionment of the harm 

and shall apportion the damages or costs accordingly.



DEPT . OF ENVIRONMENTAL CONSERVATION

POSITION PAPER 

CSHB 68 (Oil and Gas)

April 14, 1989 

Title

An Act relating to liability for the release or threatened release 
of a hazardous substance; recovery of state costs for an oil or 
hazardous substance release; liability for response action 
contractors; and providing for an effective date.

Effect of the Bill

The purpose of the bill is to strengthen the State's ability to 
obtain cleanup of hazardous substance spills.

Section 1 of the bill includes a technical amendment regarding 
filing of liens.

Section 2 of the bill would make the state's requirements for 
liability for releases of hazardous substances explicit. The 
current statute refers to a "person owning or having control over 
a hazardous substance . . . "  as being strictly liable for a 
release of that substance. The bill would explicitly expand the 
coverage of this provision to include other parties that have 
responsibility for hazardous substances. These include:

- Those who generate hazardous wastes;

Those who have control over sites where hazardous 
substances are released;

Those who transport hazardous wastes in cases where the 
transporter also selects the disposal method.

These parties are currently liable under common law, but the 
proposed statute would clarify this liability and reduce the need 
for litigation. This is necessary to ensure that the key parties 
who manage hazardous substances are liable if the substances are 
released.

Defenses for liability are included for third party acts, acts of 
war, innocent landowners, and certain other cases.

The Oil and Gas Committee added an amendment that would clarify 
that transporters of refined petroleum products are not liable as



t r a n s p o r t e r s  under th e  te rm s o f  th e  b i l l .

Section 3 establishes provides that response action contractors who 
are called upon to response to a spill are liable for actions 
caused by their own negligence.

Sections 4, 5 and 6 include definitions.

Section 7 of the bill would enable the state to file a lien against 
assets of a responsible party to recover its costs for cleanup of 
oil and hazardous waste sites, in cases where the responsible party 
declares bankruptcy. At present, the Department must first secure 
a judgement through the court and then participate in a bankruptcy 
proceeding. The bill would not supercede the claims of secured 
creditors such as mortgage-holders.

Department Position

The bill was introduced at the request of the Governor. The 
Department strongly supports the bill and feels that it is 
necessary to provide appropriate tools to ensure that hazardous 
substance releases may be responded to properly. The first two 
sections of the law incorporate provisions similar to the liability 
provisions of the federal "Superfund" law into state law. The 
third section would implement a recommendation made to the states 
by the U.S. Supreme Court.

The people of tir state are discovering increasing numbers of 
problems from spills and improper management of hazardous 
substances. It is imperative that parties who manage these 
materials take care to keep them out of the state's waters and 
lands. This will only happen if all the parties who manage 
hazardous materials are fully responsible for proper management.

This bill would allow the department to ensure that the party 
responsible for an action such as spilling hazardous substances, 
dumping barrels of hazardous materials on private p r o p e r t v  or for 
abandoning a contaminated site and then transferring title, can be 
held liable. This will provide a powerful incentive for proper 
management.

Fiscal Effect

There will be no additional costs resulting from this bill. The 
legislation would reduce State expenditures for cleanup over the 
long-term, as responsible parties will be footing a greater share 
of the cleanup bill. The Department has prepared a zero fiscal 
note.
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E n v ir o n m e n t a l  R e s p o n s e 42 USCS § 96C7

§ 9607. Liability
(a) Covered persons; scope; recoverable costs and damages; interest rate; 
“ comparable m aturity” date. N otw ithstanding any other provision o r rule 
of law, and subject only to  the defenses set forth in subsection (b) o f this 

tion—-----------— ------------------------------- ------------------------------------------sec

f  ((1) the ow ner amd operator o f a vessel or a facility,
(2) any person who at the tim e o f disposal o f any hazardous substance 
owned or operated any facility at which such hazardous substances were 
disposed of,
(3) any person who by contract, agreement, or otherwise arranged for 
disposal o r treatm ent, or arranged with a transporter for transport for 
disposal or treatm ent, of hazardous substances owned o r possess*d by 
such person, by any o ther party o r entity, at any facility o r incineration 
vessel owned or operated by ano ther party or entity and containing such 
hazardous substances, and
(4) any person who accepts o r accepted any hazardous substances for 
transport to disposal or treatm ent facilities, incineration vessels or sites 
selected by such person,(lyom  w hich)there is a release, o r a threatened 
release which causes the incurrence o f response co s ts ,.o f  k hazardous, /  
snhsrnnc^iil ^  I  m y

(A) all costs of removal or rem ed'al action incurred by the  United 
States G overnm ent or a State or an Indian tribe not inconsistent with 
the nationni contingency plan;
(B) any ether necessary costs of response incurred by any other 
person consistent with the national contingency plan;
(C) d a m a g e  for injury to, destruction of, or loss of natural resources, 
including the reasonable costs o f assessing such injury, destruction, or 
loss resultii; g from  such a  release; and
(D) the cos ts o f any health  assessment or health effects study carried 
out under suction 104(i) [42 USCS § 9604{i)].

The am ounts recoverable in an action under this section shall include 
interest on the  am ounts recoverable under subparagraphs (A) th rough  (D). 
Such interest shall accrue from  the later of (i) the date paym ent of a 
specified am ount is dem anded in writing, or (ii) the date of the expenditure 
concerned. T he rate o f interest on the  outstanding unpaid balance o f the 
amounts recoverable under this section shall be the same rate as is specified 
for interest on investments o f the H azardous Substance Superfund estab­
lished under subchapter A  o f chapter 98 o f the Internal Revenue Code o f 
1954 [26 USCS §§ 9501 et seq.]. For purposes o f applying such am end­
ments to interest under this subsection, the term  “com parable m atu rity” 
shall be determined with reference to the date on which interest accruing 
under this subsection commences.

c9<(

(b) Defenses. There shall be no liability under subsection (a) o f this section 
for a person otherwise liable who can establish by a preponderance o f the

283
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LEGISLATIVE AFFAIRS AGENCY

M E M O  R A  N D U M J a n u a r y  26, 1989

COUCH Y SIA IfCACllO l 

j u n ia u  Ala sk a  i i

9 0 ; Abb 3800

SUBJECT;

TO:

FROM:

Delegation of legi sl a t i v e  authority 
(Work Order No. 6-0661)

Representative M a x  G r u e n b e r g  
Co-Chairman, House j u d i c i a r y  Committee

Richard A. Bradley 
Legislative Counsel^

M a r k  H a n d l e y  has asked that w e  c o m m e n t  on the question p r e­
sented by the adoption of federal law or regulations by r e f­
erence in state statutes. An e x amp le of this is found in a 
Governor's bill: HB 70. Sec. 3 of the bill provides tnat 
the department "shall pay for p r e s c r i b e d  drugs under 
AS 47.07.030(b) in accordance w i t h  42 C.F.R. 447.331 -- 
447.334.

Ferhaps the best argument for not inc orp o r a t i n g  Federal r e f­
erences, p artic u l a r l y  to regulations but also to laws, is 
that the F e deral authorities m a y  chan ge the Federal laws.
If they do, the references are ei ther disr eg a r d e d  ("we k n o w  
what was intended by the law") or they cripple the law.

A  good case can be made that such an ad option is u n c o n s t i t u­
tional as a delegation of legislative authority. W h e t h e r  it 
is, or not, m a y  be unimportant b e c a u s e  w e  b e lieve that it is 
done f requently and necessarily in m a n y  areas w h e r e  state 
officers operate under Federal r e g u l a t i o n s  that have a habit 
of cha nging frequently.

But the s olution to the prob lem p r e s e n t e d  in H B  70 can be 
e asily a d d r essed quite constituti onally by granting the c o m­
mis s i o n e r  of h e a l t h  and social services the authorit y to 
adopt by r e g u l a t i o n  whatever f o rmu la the state wants-- as, 
for example, b y  saying that the d epart m e n t  "shall pay for 
p r e s c r i b e d  drugs under AS 47.07.030(b) under regulations 
a d opt ed by the commissioner in c o n f o r m i t y  w i t h  applicable 
federal regulati ons." The r egula t o r y  f r a m ew ork permits r a p­
id amendment of the regulations and yet a state officer w i t h



Re p r e sentative M a x  Gruenberg 
Page 2
January 26, 1989

expertise in the area is m o n i t o r i n g  the developments and is 
able to keep the law current.

If federal laws or regulations are amended in a fash ion u n­
acceptable to state officers, the a ssistanc e of the l e g i s l a­
ture can be requested.

If I m a y  be of further assistance, please advise.

R A B :k b :gc 
w k k l /075
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LEGISLATIVE AFFAIRS A GENCY

M E M O R A N D U M  J a n u a r y  18, 1989

POUCH v SUrfCAPiTOl 
JUNEAU ALASKA }«8' I 

907 J800

SUBJECT:

TO:

FROM:

HB 6 8 and repeal or amendment of 
an initiative (HB 6 8 )

R e p r e s e n t a t i v e  Curt Menard, Co-chair 
House Resources Commit tee

Terri L a u t e r b a c h  
L egis lative Counsel

You have asked whether H B  6 8 's  amendment o f AS 46 .03 .822(a )  
to provide fo r  jo in t  and se v era l l i a b i l i t y  for the re lea se  
or threatened re le a se  o f  a hazardous substance v io la te s  con­
s t i t u t io n a l  r e s t r ic t io n s  on amendment and repea l o f  i n i t i a ­
t iv e s .  You have a lso  asked for a general d iscu ssio n  o f the
ex ten t to which the le g is la tu r e  may amend or rep ea l a law 
th a t has been enacted by i n i t i a t i v e .

W i t h  r e gard to HB 6 8 , it is m y  o p inion  that its amendment of 
AS 46.03.822(a) to provide  for joint and several liability 
for damages d e s c ri bed b y  that s e c tion does not v i o late c o n­
stitut i o n a l  r e s t r i c t i o n s  on amendm ent and repeal of i nitia­
tives. It has the effect of a m e n d i n g  Initi ative 87-02 in a 
p e r m i s s i b l y  n a r r o w  way.

The c o n s t i t u t i o n a l  p r o v i s i o n  g o v e r n i n g  this q u e s t i o n  is sec. 
6 , art. XI, C o n s t i t u t i o n  of the State o f  Alaska, w h i c h  p r o­
vides:

S E CTI ON 6 . ENACTMENT. If a m a j o r i t y  of the votes cast 
on the p r o p o s i t i o n  favor its adoption, the i nitiated 
m e a s u r e  is enacted. If a m a j o r i t y  of the v o t e s  cast on 
the p r o p o s i t i o n  favor the r e j e c t i o n  of an act referred, 
it is rejected. T h e  l i e u t e n a n t  governor shall certify 
the e l e c t i o n  returns. A n  i n i t iated law b e c o m e s  e f f e c­
tive n i n e t y  days afte r ce rtification, is not subject to 
veto, a n d  m a y  not be r e p e a l e d  b y  the legis lature w i t h i n  
two years of its e f f e c t i v e  d a t e . tt. m a y  b e  a m en ded at 
any t i m e . A n  act r e j e c t e d  by r e f e r e n d u m  is v o i d  thirty



Repres entative Curt M e n a r d  
Page 2
January  18, 1989

days after certification. A d d i t i o n a l  procedures for 
the initiative and r e f e r e n d u m  m a y  be p r e s c r i b e d  by law. 
(Emphasis added.)

The A l a s k a  Supreme Court has a d d r essed the q u e s t i o n  whether 
a law may be amended and has shown a t e n den cy to approve 
a mendments q uite broadly. Thus a r e d u c t i o n  in penalties in 
an initi a t e d  law was a p p r o v e d  in W a r r e n  v. T h o m a s . 568 P . 2d 
400 (Alaska 1977). And, in W a r r e n  v. B o u c h e r , 543 P . 2d 731 
(Alaska 1975), the A l a s k a  Supreme Court a c k n o w l e d g e d  that 
the p ower to a mend an initiative was an explicit "check or 
b a l ance" agai nst the initia tive process.

Furthermore, an A t t o r n e y  Gen eral's o p i n i o n  c o n c l u d e d  that 
the l egislatu re c ould alter or delete an initiative's r e­
quir ement  that the c a p ital site c o n t a i n  no less than 1 00  
square miles of state land as w e l l  as the r e q u i r e m e n t  that 
the site selected be m o r e  than 30 m i l e 3 f r o m  either 
A n c h o r a g e  or Fairbanks. Op. A t t ' y  Gen., A u g u s t  19, 1975.

In m y  view, the C o n s t i t u t i o n  asks the l e g i s l a t u r e  to. give 
d e f e r e n c e  to the w i s h e s  of the people as e x p r e s s e d  in an 
initiative, at the same time r e c o g n i z i n g  that an initiative 
m a y  p r e s e n t  p o l i c y  p r o b l e m s  that the legisl a t u r e  m a y  n e e d  to 
resolve. B e cause  the p eople m a y  n o t  themselves address the 
diffic u l t i e s  in a p a r t i c u l a r  initiativ e b y  a m e nding  it but 
r a the r m u s t  v o t e  it up or down, the c o n s t i t u t i o n  permits the 
legisl a t u r e  to amend it at any time.

T he T homas court s u g g e s t e d  that there c o u l d  be situations in 
w h i c h  an a m e n d m e n t  so v i t i a t e s  an act p a s s e d  b y  initiative 
that it consti t u t e s  its repeal. In m y  opinion, that issue 
is n o t  r a i s e d  b y  the a m e n d m e n t  in H B  6 8 . T h e  a m e n dme nt in 
HR 6 8 changes the in itia t i v e ' s  g e n eral rule of several 
l i a b i l i t y  w i t h  r e spect to only a l i m i t e d  type of tort 
action. In b e i n g  so narrow, the a m e n d m e n t  could not be said 
to v i t i a t e  the initiative.

In d i s c u s s i n g  HB 6 8 , I hope  the g e n er al p a r a m e t e r s  of l e g i s­
lative p o w e r  to amend or r e p e a l  an i n i t i a t i v e  h a v e  been 
clear. The l e g i s l a t u r e  m a y  a m e n d  an initia t i v e  at any time 
as long as that a m e n d m e n t  does n o t  change the l a w  p a s s e d  b y  
the i n i t i a t i v e  so m u c h  that it amounts to a r e p e a l  of that 
law. T h e  l e g i s l a t u r e  m a y  r e p e a l  an initia t i v e  w i t h i n  two 
years of its e f f e c t i v e  date.
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I hope this discussion is helpful to you. If I may be of 
further assistance, please let me know.

T L : gc 
W K G 5 / 1 05
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, .l^'wThe H o n o r a b l e  Curt M e n a r d  
A l a s k a  Sta te Le gisl a t u r e
H o u s e  of Reprecentativ/es . . 4  . „ --

' ^ ' P ; P . O .  B o x  V  * ‘ -
Juneau, A l a s k a  99811

' Re: HB 6 8 and Ballot M e a s u r e  No. 2
5 . O u r  File No. 661-89-0302

.! v. f?ky  * - . - *
r̂ . ; D e a r  R e p r e s e n t a t i v e  Menard:

31&.V. <*'•»•. >
^  *' Y o u  have a sked for our opinion on w h e t h e r  HB 6 8 , w h i c h

concern s strict and joint and several liability for hazardous 
substances releases, w o u l d  co nflict w i t h  the intent of Ballot 
M e a s u r e  No. 2 a d o p t e d  b y  the v o t e r s  d u ring the m o s t  recent g e n­
eral election. Y o u  h a v e  also m a d e  a generic inquiry regarding
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legislat ive r epeal or amendment o f  laws e n a c t e d  b y  initiative.
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The short answer to y o u r  first q u e stion is no. The 
s u m mary r e s p o n s e  to y o u r  second inqui ry is that an initiative may 
n o t  be r e p e a l e d  by the legisl ature for a p e r i o d  of two years 
after its effec t i v e  date, but it m a y  b e  a m e n d e d  at any L- ^e. Our 
analysis follows.

'  ’  * • * " , • • :

First, B a llot M e a s u r e  No. 2 e f f e c t e d  two v e r y  specific 
and d i s c r e t e  changes in the m a n n e r  in w h i c h  liability and damages 
for t radit ional p e r s o n a l  injury torts w i l l  be assessed: it limits 
a part y's l iability to its actual p e r c e n t a g e  of fault and it 
repeals  a st atutory right of c o n t r i b u t i o n  among two or more 
p e rso ns w h o  w e r e  j o i n t l y  and s e v e r a l l y  liable for the tort. 1 / 
Ballot M e a s u r e  No. 2 did not e x p r e ssly r epeal any other statutory 
p r o v i s i o n  concer ning strict and j oint and several liability. 
M o s t  pointedly, it is silent on the strict and joint and several 
•liability p rov isions of A S  46.03.758(e) and other statutes set 
forth in AS. 46.03 a n d  A S  46.04 conc er n i n g  oil and hazardous 
substance releases. For this reason, w e  do not b e lieve that HB 
6 8 w o u l d  infringe u p o n  B a l l o t  M e a s u r e  No. 2.

-'V

1/ T h e  p r e c ise language of B a l l o t  M e a s u r e  No. 2 amends a 
po r t i o n  of AS 09.17.080(d) and repeals AS 09.16.
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Furthermore, the intent of the voters in approving 
B a l l o t  M e a s u r e  No. 2 ca n be a s c e r t a i n e d  f r o m  the arguments made 

V* ' v;in support o f  the initiative. In Re L a n c e  W . , 694 P. 2d 744, 753
,’$* (Cal • 1985). See also Carman v. A l f o r d , 644 P. 2d 192 (Cal. 

; • v ' 1982) (election m a t e r i a l s  h e lp ful in discer n i n g  voters' intent);
;rr.f‘ Los A n g e l e s  C o u n t y  Transp. Comm, v. R i c h m ond, 643 P. 2d 941 (Cal. 

_ . 1982) (ambiguities in ini ti a t i v e  r e s o l v e d  b y  referring to
• a rguments in support). In this case,' that it a relati v e l y  easy 

y v *' task. .y> ■ •

4.V
The a t t ached a d v e r t i s e m e n t  p a i d  for b y  the coalition 

• -,4sr s u p p o r t i n g  B allot M e a s u r e  No. 2 u n e q u i v o c a l l y  states that:
.4&-.vj0cr*<pv; . . • •

' • ’Ballot M e a s u r e  No. 2 w i l l  h a v e  no impact on 
’ Ala s k a ' s  enviro n m e n t a l  p r o t e c t i o n  laws.

empha e i s in original). See A t t a c h m e n t  1. ]
* 2 . "  c o a l i t i o n  s upporting B a l l o t  M e a s u r e  No. 2 expli<

“I . ft ' .. • . ' • . . . .
. .................

In addition, the 
Licitly agreed w i t h  

-^-legislative c o unse l that it w o u l d  h a v e  no effect on state
-V enviro n m e n t a l  laws. Id. This a d v e r t i s e m e n t  is d irect evidence

of the voters' intent not to a f f e c t  the l i a b i l i t y  provisions, 
.*,!•••>*,* i n c l u d i n g  strict and j o i n t  and several liability, of state 

* enviro n m e n t a l  laws. E n a c t m e n t  o f  HB 6 8 , a m e nding the provisions 
of AS. 46.03.822, will thus not v i o l a t e  the intent of the v ot ers 

B a l l o t  M e a s u r e  No. 2.in appr oving

• % . • .!iP'* ' * • ! » , . '  • -

i . » AS...
• r-

to your s econd question, s e c t i o n  6 of article X I  of 
the state const i t u t i o n  p r o v i d e s  that the l e g i s l a t u r e  m a y  amend  a 

/-re law e n acted b y  initiative, b u t  m a y  n o t  r e peal the initiative
w i t h i n  two years  of its e f f e c t i v e  date. "[T]he legisl ature has
b r o a d  powers to amend a n  I n i tiative ." W a r r e n  v. T h o m a s , 568 P . 2d 
400, 402 (Alaska 1 9 7 7 ) (fn. omitted). There could be a poi nt at 
w h i c h  amend m e n t  and r e p e a l  tend to c o n verge where, for example, 
"the l e gisla ture has e x c e e d e d  that broad, power b y  p a s s i n g  an 
a m e n d m e n t  w h i c h  so v i t i a t e s  the i n i t i a t i v e  as to 'constitute its 
repeal"'. S u p r a , 568 P . 2d at 402 (cita tion omitted). 2/ The 
p a s s a g e  of HB 6 8 * however, does n o t  raise this spectre.

"[A]n amend m e n t  of an act ope rates as a r epeal of its
.. * '■ . p r o v i s i o n s  to the extent that they are m a t e r i a l l y  c h a n g e d  by, and

2/ The A l a s k a  Supreme Court has r e s e r v e d  j u d g m e n t  on the 
precis i q u e s t i o n  of w h e n  an a m e n d m e n t  m i g h t  constitut e a repeal 
of an initiative, W a r r e n  v. Thomas, supra, 568 P. 2d at 404.
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-rendered repugnant to , the amendatory a c t ."  Id . ( c ita t io n  om it-
‘ *' V. . r A •K' #' ‘ •*  - • • * ^  ^  " u  “ “   —^  t e d ) . Nothing in  HB 6 8  i s  repugnant to  B a llo t  Measure No. 2. 

-•;■?■■.Nothing in  B a llo t Measure No. z i s  m a ter ia lly  changed by HB 6 8 .
:...Ballot Measure No. 2 simply did not address the l i a b i l i t y  p rov i-  

5ions o f environmental law s, which i s  p r e c ise ly  what HB 6 8  does. 
^ ’ r Since the su bject matter o f  HB 6 8  was not even contemplated in

• />- .--V adoption o f b a llo t  Measure No. 2 , i t  can hardly be sa id  to
'■?'* m a te r ia lly  change or be repugnant to  the b a llo t  measure.

'v.”. ~ We hope that th is  adequately responds to your ques-
t io n s . P lease f e e l  free  to con tact us fo r  further inform ation.

*+  , - / v  •_ _ . .•

Very tr u ly  yours,

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL * .

By:

  •
ivrfi-.il,I:-*.;- ;•«

" ■

. rfi •* * •
»%« v̂rstV-‘;' s*

Madeleine R. Levy 
A ssis ta n t Attorney General

MRL:jem
. . .  v? Attachment
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:. Vote fcr Ballot Measure No" 2 on November Sth. • * ' * ' .
•* •••' • *?**..• •"••• *♦ v, "*.!• 4 •• ••••*
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Implications of P r o p o s e d  
Ballot M e a s u r e  No. 2 1 :

FROM:
R <  .L e V y

A s s i s t a n t  A t t o r n e y  General 
 , -. „ - N a t u r a l  Resources - A n c h o r a g e

C O N F IDENTIAL - A T T O R N E Y  C L IENT P R I V I L E G E

Y o u  h a v e  r e q u e s t e d  our o p i n i o n  o n  the implications of 
p r o p o s e d  b all ot m e a s u r e  n umb er 2 , the "tort r e f o r m  initiative, 
for oil and ha zardous substances spill claims. In a nutshell, 
our con clusion i 9 that the initiative should n o t  affect r e c overy 
of damages, penalties, a n d  costs for oil and hazardous s u b­
stances releases.

.  r  * "  ■ O ' "  *.«■-
T ' • * " *-**<!

The offic i a l  b a llot l a n guage  describes the pro posed 
initiative as follows:

T h i 3 i nitiative changes the w a y  damages can be 
collec ted f r o m  parties to lawsuits w h o  share fault 
for i nju ry to persons or property. The law n o w  
says that a p a r t y  more than h a l f  r espon sible could 
be liable for the total judgment. Parties m a y  
collect f r o m  e a c h  other amounts p a i d  o v e r  their 
share. Parties  less than h a l f  resp on s i b l e  pay 
only up to twice their fault.

The initiative w o u l d  m a k e  each p a r t y  liable only 
for damages equal to his or h e r  share of fault, 
and r e p e a l  the law concer n i n g  r e i m b u r s e m e n t  from 
other parties.

Shall this initiative b e c o m e  law?

• . V r .  .  f.V \»>

YES

NO

I 1 

[ 3

• 0 2 *0 : i A ( R « v . 8 ^ 5 )
■'*28;
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The a ctu a l te x t  o f  the amendment proposed by the 
i n i t i a t i v e  s p e c i f i c a l ly  amends two s ta tu te s .  The f i r s t  I s  AS 
09 .17 .080 (d ) which provides fo r  apportionment o f  damages in  
personal in ju ry  and property damage c a s e s . The second i s  AS 
0 9 .16 , which provides fo r  co n tr ib u tio n  among jo in t  to r tfe a so r s . 1 /

B a llo t  measure number 2 would lim it  any p a rty 's  
^ * ^ ~ ‘w",l la b l l i t y ~ t : o  it s ^ a c tu a l  percentage o f  fau lt~ an d  would ex p ressly  

rep ea l con trad ictory  p rov ision s in  AS 0 9 .1 7 .0 8 0 (d ). I t  would
j h  - _ f x ) .  w** . • • i *• • • • * *i #■ • f •*/* »•**

1/ Enacted by the le g is la tu r e  as S ectio n  1 o f Ch. 139, SLA
T986, AS 09 .17 .080  was p art o f  a s ta tu to ry  package tc  put a l id  
on c l a s s i c  to r t  l i a b i l i t y .  The sta tu to ry  package has sev era l 
components. I t  l im it s  noneconomic damages fo r  personal in jury to  
$ 500 ,000 .00 . AS 0 9 .1 7 .0 1 0 . I t  s p e c i f ie s  that the burden o f  
proof fo r  imposing p u n itiv e  damages i s  " clear and convincing” 
ev id en ce. AS 0 9 .1 7 .0 2 0 . I t  l im it s  the l i a b i l i t y  o f cer ta in  
n o n -p ro fit  and p u b lic  b o d ies . AS 0 9 .1 7 .0 5 0 . I t  provides fo r
c a lc u la t io n  and payment o f  fu ture economic damages as w e ll as 
s p e c ia l v e r d ic ts  item iz in g  various damages. AS 09 .17 .040 . I t  
au th orizes dim inution o f recovery in  th e case o f  contributory  
fa u lt  and ce r ta in  c o l la te r a l  b e n e f its ’. AS 0 9 .1 7 .0 6 0 -0 9 .1 7 .0 7 0 .

AS 09 .17.080 provides th a t the t r ie r  o f  fa c t  must f i r s t y jj& g  
fin d  the percentage o f  the to ta l  f a u lt  a ttr ib u ta b le  to  each par- 
ty . The court w i l l  then en ter  judgment a g a in st each l ia b le  party v. 
on the b a s is  o f  jo in t .a n d  sev era l l i a b i l i t y .

except th a t a party who i s  a llo c a te d  le s s  than 50
percent o f  the t o t a l  f a u l t  a llo c a te d  to  a l l  the
p a r tie s  may not be j o in t ly  l ia b le  for more than 
tw ice the percentage o f  fa u lt  a llo c a te d  to  that 
party .

"Fault" Includes a cts  or om issions that are n eg lig e n t or re c k le ss  
as w e ll as a c ts  th a t su b ject a person to  s t r i c t  to r t  l i a b i l i t y .
AS 0 9 .1 7 .9 0 0 .

The jo in t  to r tfe a so r s  a c t ,  adopted in  1970, provides a 
r ig h t  o f  con trib u tion  among two or more persons who are j o in t ly  
or se v e r a lly  l ia b le  in  to r t  for  the same Injury.
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a lso  ex p ress ly  repeal AS 0 9 .1 6 .0 1 0 , e t  seq . , the "Contribution  
Among J o in t T ortfeasors A ct."  See FuTI Text o f  Proposed Amend­
ment by B a llo t  I n i t ia t iv e  Number 2 , attached  as Appendix A.

.. . • ....     . • •••• • '*?<*&&&
B a llo t  measure number 2 (henceforth  "the in i t ia t iv e " )  ^

does not ex p ressly  repeal any other s ta tu to ry  p rov ision  concern- r r.'
ing jo in t  and sev era l l i a b i l i t y .  S p e c i f ic a l ly ,  the i n i t i a t i v e  i s  ''

. . .  s i l e n t  on jo in t  and se v era l l i a b i l i t y  authorized  by AS . .? !
4 6 .0 3 .7 5 8 (e ) or c i v i l  l i a b i l i t y  which could...be .imposed pursuant 

AS '46 .03  "and AS 46.04 fo r  o i l  and hazardous substance  
r e le a s e s .  Therefore, the I n i t ia t iv e  could  on ly  a f f e c t  l i a b i l i t y  

...under th ese  s ta tu te s  i f  a court were to  conclude th a t the i n i t i a ­
t iv e  has repealed  them by im p lica tio n . We agree w ith  the  
attached September 7 , 1988 memorandum from the L e g is la t iv e
A ffa ir s  Agency that there i s  no im plied  rep ea l o f  th ese  s ta tu te s .
See Appendix B.

As the L e g is la t iv e  A ffa ir s  memo p o in ts  ou t, rep ea l by 
im p lica tio n  i s  not favored . This i s  because "subsequent l e g i s ­
la t io n  i s  not presumed to rep ea l the e x is t in g  law in  the absence 
o f  expressed in te n t ."  1A Sutherland S tatu tory  C onstruction  
5 23.09 (4th  e d ) . The Alaska Supreme Court has uniform ly held  
th a t "the im plied repea l o f  an a c t  i s  d isfavored  and w i l l  be 
lim ited  to  th a t which i s  n ecessary  to  carry out the in te n t  o f  the  

—le g is la tu r e ."  Warren v . Thomas, 568 P .2d 400, 403 (Alaska 1977)
- ( c ita t io n s  om itted ); see  a lso  P eter v .  S ta te , 531 P .2d 1263, 1268 

(Alaska 1975). The same a n a ly s is  should be app lied  to  an 
i n i t i a t i v e :  im plied  rep ea l by i n i t i a t i v e  w i l l  be d isfavored  and 
should be lim ited  to  th a t which i 3  n ecessary  to carry out the  
in te n t  of' the v o te r s .

C lear ly , the v o te r s , i f  they approve the i n i t i a t i v e ,  
w i l l  be exp ressin g  th e ir  in te n t  to  rep ea l only those two s ta tu te s  
which are s p e c i f i c a l ly  mentioned in  the a c tu a l te x t  o f  the  
amendment proposed by the i n i t i a t i v e .  Im plied repea l o f  any 
other s ta tu te s  w i l l  not be presumed. This i s  p a r t ic u la r ly  true  
where there i s  not an ir r e c o n c ila b le  c o n f l ic t  between the express  
in te n t  o f  the in i t ia t i v e  and other s ta tu te s .  Peter v . S ta te . 
supra, 531 P .2d at 126S. "Where “a reasonable con stru ction  o f a 
s ta tu te  [or in i t ia t iv e ]  can be adopted which r e a liz e s  the  
[v o te r 's ]  in te n t  and avoids c o n f l ic t  or in co n sisten cy  w ith  
another s ta tu te  th is  should be done." H afling v . Inlandboatmen*s 
Union, 585 P .2d 870, 875 (Alaska 1978") (q u otation  and footn ote  
om itted ). Moreover, the mere fa c t  th a t there may be an in c o n s is ­
tency between the in i t i a t i v e  and other s ta tu te s  doe3  not mean 
th a t a rep ea l o f  the other s ta tu te s  w i l l  be im plied . " [ I ] f  the 
in co n sis ten cy  between the two enactments i s  not f a t a l  to  the
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operation  o f  e ith e r , the two may stand together and there w i l l  be 
no im plied  rep ea l."  I d . ,  585 P .2d a t 876 n .20 (c ita t io n s  
om itted ). * * * :

V  ^ ' ‘^ r ^ ^ A s  the L e g is la t iv e  A ffa ir s  memo acknowledges, there i s  
no ir r e c o n c ila b le  c o n f l ic t  between the in i t ia t iv e  and the  
a n t i-p o llu t io n  laws s e t  fo rth  in  AS 46.03 and AS 46 .08 . The

... ....w.^oc^former adopts a generic l im it  on recovery in  garden v a r ie ty  to r t
claim s w h ile  the la t t e r  authorize recovery o f  damages, p e n a ltie s

..... and c o s ts  only in  the in stan ce o f  unperm itted o i l  and hazardous 
substances s p i l l s .  As s ta tu te s  promoting and p ro tectin g  the con- 

■ serv a tio n  o f  natural resources and preventing  th e ir  d estru ctio n , 
AS 46.03 and AS 46.08 s h a ll  be l ib e r a l ly  in terp reted  to achieve  
th e ir  s ta te d  ends. Kenai Pen. Fisherman s Co-op Ass*n. v . S ta te , 
628 P .2d 897, 903 (Alaska 1981)^ Im plied repeal of th ese
s ta tu te s  by a gen eric  in i t i a t i v e  which, on i t s  fa ce , i s  s i l e n t  on 
a n t i-p o llu t io n  law s, w i l l  not be assumed.

I f  you have furth er q u estio n s, p lea se  do not h e s ita te *  
. t o  con tact u s .

. MRL:jem -----



BALLOT MEASURE NO. 2
Initiative No. 87TOR2 
Civil Liability 
BALLOT LANGUAGE
(As it will cppea r on the November 8.1988.
General Election Ballot)
This initiative changes the wav dcmcges can ce  
collected Irom parties to lawsuits wno sncre tcuit 
for injury to persons or proDnrty. The law now says 
that a party more than half responsible could be 
liable for the total judgement. Parties may collect 
from each other amounts paid over their share 
Parties less than half responsible cay omy uo to 
tw ice their fault.
The initiative would make each party liable onlv 
for dcmages equal to his or her sncre o f rauif. and 
repeal the law concerning reimbursement from 

.o the r parties.
Shell this initiative becom e law?

YES Z  

N O  Z

LEGISLATIVE AFFAIRS 
AGEN CY SUMMARY
This measure will a ffec t lawsuits in which Iwo or 
mere cersc. is are c t fault.
The new law wouia tell the court to enter judg ­
ment cgcinst eacn person at fault, but only m an 
amount that represents that person's share o f the 
fault.
Exisnng law now tells the court to enrer luagment 
cgcinst eccn person a t fault >n cn cm cunr equal 
to tne totci .'iccilifv o f cil cerscns c t  tcuit. Those a t 
fcuit ere reauirea ro snare me total cost o f the 
fcuif. The measure rececis that lew.
The mecsure copnes to suits cased cn acts occu r­
ring crter .rs effective care.

FULL TEXT OF PROPOSED 
AMENDMENT -
What fellows is the cctual text of the amenamenr 
to Title 9 of the Alaska Statutes prcccsea ay the 
initiative wmcn wouid oeccme law if the measure 
is pcssea ay the voters. Capitalized woras appear­
ing in Prcckers are those in tne current law wmcn 
would Pe ceierea. Woras thar ere uncerunea 
would be ccdea to the current law.
'Section I. AS 09.17.C80(d) is amended to reaa:
(d)The court shall enter judgment cgcinst eacn 
party liable on the basis of (JOINT AND] several 

• liability (. EXCEPT THAT A PARTY WHO IS ALLOCATED 
LESS THAN 5G PERCENT CT- THE TOTAL FAULT 
ALLOCATED TO ALL THE PARTIES MAY NOT BE 
JOINTLY LIABLE FOR MORE THAN TWICE THE 
PERCENTAGE OF FAULT ALLOCATED TO THAT PARTY] 
in accoracnce w ith that perry's cercen taqe o f fault.
’Sec 2. AS 09.16 is repealed.
“Sec 3. Underlined materiel in this A c t indicates 
text tha t is being adCed to the law, ana 
brcckefea material in ccc itc l letters m this a c t in­
dicates deletions from the law.
’Sec 4. Sections 1-2 o» this Act ccoly to all causes of 
action accruing after the effective aa te  o f this Act.
'Sec 5. If any provision of this Act. or the ap p lica ­
tion thereof to any person or circumstances is heia 
invalid, the remainder of this Act and the ap p lica ­
tion to other persons or circumstances sncil nor be 
a ffec ted  thereby.

22
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Lonni Levy
Office of the Attorney General 
State of Alaska
1031 West 4th Avenue, Suite 200 
Anchorage, A laska 99501

Dear M s . L e v y ,

Enclosed is the memorandu m concerning the effect of the 
"tort reform" initiative on certain environmental protection 
"statutes that y o u  requested.

The release of this mem orandum has been appr oved by Senator 
J a n  Faiks, for w h o m  the m e m o r a n d u m  was prepared.

Sincerely,

George Utermohle 
L egislative  Counsel

Enclosure

GU:gc 
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M E M O R A N D U M September 7, 1988

TO:

SUBJECT: Tort r e f o r m  initiative 
(Work Order No. 6-0079)

Senator Jan Faiks

FROM: M i c h a e l  F. Ford 
L e gis lative Counsel

A s s u m i n g  the ballot initiative r e p e a l i n g  joint liability 
u n d e r  AS 09.17.080(d) passes, y o u  have a s k e d  if this will 
also a f f e c t  the joint liability for discharges of oil or 
o t h e r  p o l l u t a n t s  u n d e r  AS 46.03, or the liability  for c l e a n­
up or c ontainme nt o f  oil or h a z a r d o u s  substances under 
A S  46.08.070. As explained in this memo, I do not believe 
that p a s s a g e  of the initiative w i l l  a ffe ct the joint and 
s e v e r a l  liability provi d e d  for u n d e r  A S  46.03.758(e) or 
o ther civil liability imposed u n d e r  A S  46.03 or AS 46.08.

P a s s a g e  of the initiative would a m e n d  A S  09.17.080(d) and 
e l i m inate  joint liability under that law. The initiative 
does n o t  directly amend any other civil p e n a l t y  or r e f l e c t  
an intent to repeal or amend civil l i a b i l i t y  established 
u n d e r  other statutes. Absent a s p e c i f i c  intent to repeal or 
amend, the question becomes w i l l  the p a s s a g e  of the initia­
tive r e s u l t  in amendment by implic a t i o n ?  A  statute can c e r­
tainly be amende d b y  implication, b u t  g e n e r a l l y  only w h e n  
the stat ute falls into one of two categories. First, w h e n  
there is irreconcilable conflict b e t w e e n  two laws, then the 
later act constitutes implied r e p e a l  to the extent of the 
conflict. Second, if the later act covers the w h o l e  subject 
of the earlier one and is clearly i n t e n d e d  as a substitute, 
it w i l l  similarly repeal  the e a r l i e r  act. P e t e r  v. State, 
531 P . 2d 1263 (AK 1975).

C o n c e r n i n g  the first category, there is n o t  an 
irreco n c i l a b l e  conflict between the A S  09.17.080(d) and the 
p o l l u t i o n  laws, particularly w h e n  c o m p a r i n g  these laws in 
the c o n t e x t  of their respective chapters. The AS 09.17 pro-



v isio n is a general limitation on civil liability, imposed 
in tort cases. The A S  46.03 and A S  46.08 p rovisions  only 
apply to civil suits brought for illegal oil or other 
hazardous pollution. These e n v i ro nmental provisions are 
n a r r o w  public interest statutes, c l e a r l y  di stinguishab le 
f r o m  the tort limitations imposed u n d e r  AS 09.17.

Given the distinctions betw een AS 09.17 and A S  46.03 and 08, 
it is also difficult to argue t h a t  the s e c o n d  c a t e g o r y  of 
repeal by implication applies. T h e r e  is no i ndica t i o n  that 
the tort reform act was inte nded to address the n a tur al r e­
source protection policies outlined in AS 46.03 and 08, or 
that the tort reforms were  intended as a substitute for the 
civil penalties contained in those chapters. T h e r e f o r e  
amendment of AS 09.17.080(d) b y  initiative w i l l  n o t  amend 
these provisions by implication. T h i s  same r e a s o n i n g  a p­
plies to regulations adopted u n d e r  the e n v i r o n m e n t a l  stat­
utes. Unless the limitation on tort li ability 
irreconc ilably conflicts w i t h  the regulations, or is i n t e n d­
ed as a substitute, pas sage of the initi a t i v e  w i l l  have no 
affect on these regulations.

Federal law in the area of hazardous p o l l u t i o n  is c o n t aine d 
in 46 U.S.C. 9601 - 9657. W h i l e  the federal law does not 
p r eempt the states f r o m  imposing a d d i t i o n a l  liability, a 
p e r s o n  w h o  receives c o m p e n s a t i o n  u n d e r  f e d e r a l  law is p r e­
cluded from recovering compensation for the same damages 
tinder state law. See 46 U.S.C. 9614(b). U n d e r  federal law, 
"hazardous substance" does not include p e t r o l e u m  or natural 
gas, unless specifically designa ted as a hazar d o u s  substance 
by the administrator of the E n v i r o n m e n t a l  P r o t e c t i o n  Agency. 
See 46 U.S.C. 9601(14).

If you have further questions p l e a s e  contact me.

MFFrgc 
W K G 3 :090
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GGHOWIf
Hayden Kaden __
Committee Co-counael finp 9 0  iqgq
House J u d ic ia ry  Committee
P.O. Box V DtPA RTM ENTOF
Juneau, Alaska 99811 ENVIRONM ENTAL CONSERVATION

Re: CSHB 6 8

Dear Mr. Kadens

You have asked th is  o f f i c e  fo r  a very b r ie f  a n a ly s is  
o f the standard o f l i a b i l i t y  which has been imposed on p a r tie s  
who g en era te , tran sp ort, t r e a t ,  s to re  or d ispose o f  hazardous 
su b stan ces, or own land where d isp o sa l has occurred, ur^-'r the  
fed era l Comprehensive Environmental Response, Compensr and
L ia b i l i t y  Act o f  1980, 42 U.S.C. §9601, e t  seq (CT a f te r
which CSHB 6 8  i s  modeled.

F ir s t ,  the courts have uniform ly rul/ .at CERCLA
e s ta b lis h e s  s t r i c t  l i a b i l i t y  fo r  the c la s s e s  o f  p is referred
to above, su b jec t on ly  to  the d efen ses s e t  fo  in  se c tio n
107(b) o f  CERCLA. E s s e n t ia l ly  the same defences the s t r i c t
l i a b i l i t y  o f  CSHB 6 8  are s e t  fo r th  in  prv !ed se c tio n
AS,4 6 .0 3 .8 2 2 ( b ) . As the fe d e r a l Court o f  Appeals * the Second
C ircu it exp la ined  in  the lead in g  case o f  New York v lore R ealty
C orp., 759 F.2d 1032, 1042 (2d C ir . 19'85)7 "Cong, m l intended  
th a t re sp o n sib le  p a r t ie s  be h e ld  s t r i c t l y  l ia b le ,  e\ en though an 
e x p l i c i t  p ro v is io n  fo r  s t r i c t  l i a b i l i t y  was not included . . . 
[CERCLA] provides th a t ' l i a b i l i t y '  under CERCLA 's h a l l  be con­
strued  to  be the standard o f  l i a b i l i t y  under S ection  311 o f  the  
Clean Water A ct, which courts have h eld  to  be s t r i c t  l i a b i l i t y ,  
. . . and which Congress understood to  impose such l i a b i l i t y ." '  
Under s t r i c t  l i a b i l i t y ,  p a r t ie s  are l ia b le  w ithout regard to neg­
lig e n c e  u n le ss  they come w ith in  the s p e c if ie d  d efen ses.

Second, fed era l courts have reached the consensus 
p o s it io n  th a t CERCLA imposes j o in t  and sev era l l i a b i l i t y  for  
hazardous w astes cleanups u n le ss  the defendant meets i t s  burden 
o f proving th a t ttva harm i s  d iv is ib le  and th a t there i s  a 
reasonable b a s is  for  apportionment o f  c o s ts  and damages. For 
example, in  the sem inal case o f  U .S. v . Chem-Dvne, 572 F. Supp. 
802, 810-11 (S.D . Ohio 1983), tKe fed era l d i s t r ic t  court held
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that joint and several liabilit y is appropriate for most cleanup 
cases b e cause wastes have b e e n  commingled and it is difficult to 
establ ish "a reasonable basis for division acc ording to the con­
tribution o f  each." The C h e m -Dyne facility contained 608,000 
pounds of hazardous materia l r e c e i v e d  from 289 separate g e n e r a­
tors and transporters.

In other words, w h e r e  m i x i n g  of w astes  results in one 
single h a r m  to the environment, all contributors to that h a r m  are 
"held liable jointly and s e v e r a l l y  for the entire harm." U.S. v. 
M o n s a n t o , 858 F.2d 160, 172 (4th Cir. 1988). (A copy of the rel- 
evant p o r t i o n  of the brief filed b y  the federal g overn ment in 
M o n santo is attached for y o u r  convenience.) Courts have uniform- 
ly r ejec t e d  the n otion  that l iability to the government should be 
appor t i o n e d  b a s e d  on the amount of w a s t e  con tri b u t e d  by each d e­
fendant. M o n s a n t o , 858 F . 2 d  at 172.

However, once joint and several liab ility to the g o v­
ernment has b e e n  established, liable partie s m a y  seek r e i m b u r s e­
men t  from ea ch other in a c c r r d a n c e  w i t h  ea ch party's relative 
c o n t r i b u t i o n  to the site. As the M o n s a n t o  court put it, "making 
the gover n m e n t  w h o l e  for r e s p o n s e  costs was the primary c o n s i d­
eration [of CERCLA] . . . "  but "the defendants still have the 
r ight to sue r esponsible parties for c o n t r i b u t i o n  and in that 
a c tio n they m a y  assert b o t h  legal a n d  e quitable theories of cost 
a l l ocation ." 858 F . 2 d  at 173 (fn omitted).

The 1986 amendments to C E R C L A  specifi cally provide for 
an a c t i o n  for co ntri b u t i o n  among respo n s i b l e  parties (although 
courts h a d  p r e v i o u s l y  h e l d  that a r i g h t  of contri bution among 
r e s p o n s i b l e  parties was i m plied u n d e r  the joint and several 
liabil ity scheme o f  CERCLA.) See s e ction 113(f) of CERCLA, 42 
U.S.C. §9613(f ), a n d  at tachment at pp. 39-42. If y o u  require 
further a s s i s t a n c e  f r o m  us, p l e a s e  do n o t  h e s i t a t e  to ask.

V e r y  t ruly yours,

D O U G L A S  B. 3 A I L Y  
A T T O R N E Y  G E N E R A L

MRL:j em 

Enc.

bcc: J o h n  M c D o n a g h  
Gary A m e n d o l a  

*-'£my K y l e
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out an additional, and potentially enormous exception, for 

l a n d l o r d-tenant contracts.

The landowners next contend (Br 16) that they only 

intended to rent a warehouse building on the site, c the entire 

Bluff Road site. But even if it were true that they intended to 

rent only part of the site, the activities of SCRDI were still 

*in conn e c t i o n  with* a contractual relationship w i t h  the 

landowners. In any event, the landowners a d m i t t e d l y  became aware 

of the d i s posal of hazardous wastes outside the warehouse in late 

1977, y e t  co n t i n u e d  to rent the property on a month-to - m o n t h  

basis. There can be no question that the c o n t i n u e d  disposal of 

wast e s  at Bluff Road after 1977 was *in c o n n e c t i o n  with* a 

co n tractual relationship with the landowners.

Furthermore, a Section 107(b) defense is unavailable 

because the l a n downers have never attempted to s h o w  a critical 

element of such a defense: that they "took preca u t i o n s  against 

foreseeable acts or omissions* of the p a r t y  they claim is 

responsible. Such a showing w o u l d  be impossible in this case 

since, (1) in r e n ting the p r o perty to a chemical company in 1972 

t h e  landowners did not take the simple p r e c a u t i o n  of insisting on 

lease terms to assure that the p r o perty was not u s e d  improperly 

so as to c r e a t e  a hazardous situation; (2) the landownors never

12/ (...continued)
t h a t  he u n d e r t o o k  *all appropriate inquiry into tht» previous 
o w n ership and u s e s  of the property con s i s t e n t  w i t h  good 
comm e r c i a l  or customary p r a ctice * * *.* T h i s  definition 
confi r m s  that contracts c o n veying interests in land, such as 
leases, fall w i t h i n  the statute unless the narrow terms of the 
ex c e p t i o n  apply.



i n s p e c t e d  the prope r t y  in over eight year*; and (3) even after 

le a r n i n g  of the enormous environmental hazard w h i c h  had developed 

on th e i r  p r o perty in 1977, they did not institute ejectment 

proceeding*, or even insist on n e w  lease terms that might have 

r e m e d i e d  the si t u a t i o n  or at least p r e v e n t e d  the accumulation of 

a ddi t i o n a l  waste. Instead, they c o n t i n u e d  to renew the existing 

m o n t h - t o - m o n t h  lease which a p p a r e n t l y  c o n t a i n e d  no protections 

w h a tsoever. As the landowners c a n n o t  h o p e  to show that they 

* t o o k  p r e c a u t i o n s  against foreseeable acts or omissions,* the 

S e c t i o n  107(b)(3) defense is u n a v a i l a b l e  to them. See Shore 

R e a l t y . 759 F.2d at 1049.

Ill

J O I N T  A m  S E V E R A L  LIABILITY WAS A P P R O P R I A T E  BECAUSE THE 
UNDISPv .») FACTS SHOWED T H A T  T H E  H A R M  A T  THE SITE WAS 

INDIVISIBLE; THE DISTRICT C O U R T  P R O P E R L Y  REJECTED 
A R B I T R A R Y  M E T HODS OF COST A P P O R T I O N M E N T  AS A  WAY TO

* DIVIDE* T H E  HARM

The courts have uniformly agr e e d  t h a t  a l t hough the 

p h r a s e  *joint and several liability* does n o t  a p p e a r  on CERCLA's 

face, C o n g r e s s  i n t ended that the d o c t r i n e  be a p p l i e d  in appro­

pr i a t e  c i r c u m s t a n c e s . # [T]he l e g i s l a t i v e  h i s t o r y  evinces the 

i n t e n t  that the scope of liability u n d e r  CERCLA, 42 U.S.C.

§ 9607, be d e t e r m i n e d  from t r a d i t i o n a l  and e v o l v i n g  principles of 

c o m m o n  law * * United 5 t ates_v.-Chem-i^nfl-_Corg-.., 572 F.

Supp. J02, 808 (S.D. Ohio 1983). T h e  courts h a v e  found that 

t h o s e  p r i n c i p l e *  s u p p o r t  joint a n d  several l i a b i l i t y  for 

d e f e n d a n t s  m a d e  liable by Section 107(a) w h e r e  the h a r m  or threat 

of h a r m  to w h i c h  the government h a d  to r e s p o n d  was *indivis-



ibl«."22/ Chem-Dvne. 572 F. Supp. at 810? 3ee also Q t t a t l . 630 

F. Supp. 1395-1336, State -Qg-Idaho v. Bunker Hill C o . . 635 F. 

supp. 665, 675-677 (D.Idaho 1986); United States v. Conservatism 

C h e m i c a ^ C o ... 589 T. Supp. 59, 63 (W.D. Mo. 1984); United States 

v. M e d l e y , 25 ERC 1315, 1318 (D.s.c. 1986). Furthermore, where 

defendants liable un d e r  Section 107 seek to limit the scope of 

thr.ir liability on the ground that the entire h a r m  is capable of 

apportionment, the b u r d e n  of proof of a p p o r t i o n m e n t  is on those 

defendants. C h e m - D v n e . 572 F. Supp. at 810; W a d e . 577 F. Supp. 

at 1338-1339; Bunker H i l l . 635 F. Supp. at 677; O t t a t i . 630 F. 

Supp. at 1396? C o nservation C h e m i c a l . 589 F. Supp. at 63; see 

also R e s t a t e m e n t  (Second) of Torts 5 433B (1965).

The d i s t r i c t  court adopted the analysis of the seminal 

Chem-Dyne d e c ision.21/ The court c o n c l u d e d  (2/23/84 order at 15; 

J A  ) that, "based on undi s p u t e d  facts, the h a r m  at the Bluff 

Road site was indivisible."

Th e r e  w e r e  thousands of corroded, 
leaking drums at the site not segr e g a t e d  by 
source or w a s t e  type. Unknown, i n c ompatible 
m a t e r i a l s  c o m m i n g l e d  to cause fires, fumes, 
and explosions. Because of the c o n stant

2 2 /  It is s e t tled that Congress intended the courts to apply a 
u n i f o r m  federal rule of joint and several l i a b i l i t y  under 

s e c t i o n  107(a), r a t h e r  than apply the law of the fo r u m  state. 
C h e m - D v r m . 572 F. Supp. ait 809; W a d e . 577 F. supp. at 1338; 
C o l o r a d o  v. A S A R C O . 22 ERC 1927, 1928 (D.Colo. 1985); see 126 
cong. Rec. H11787 (Dec. 3, 1980), 1 Leg. Hist, at 778 ("the bill 
will en c o u r a g e  the further d e v e l o p m e n t  of a F e d eral common law in 
this area") (remarks of Rep. F l o r i o ) ; 3te also, S. Rep. 96-843 at 
11, 1 Leg. Hist, at 318.

21/ As noted infra at 42, Congress h a s  r e c ently a f f irmed that 
c h e m-Dvna p r o p e r l y  siets out the rules g o v e r n i n g  joint and 

s everal l i a bility u n d e r  CERCLA.



threat of further fires, explosions, and 
o t h e r  reactions, all of the materials at the 
site were, if not actually oozing out, in 
d a n g e r  of being released. Thus, while all of 
the substances at the site contributed 
syner g i s t i c a l l y  to the threatening condition 
at the site, it is impossible to ascertain 
the degree of relative contribution of each 
substance.

N e i t h e r  the generators (Br 20-21) nor the landowners 

(Br 13-14) cont e s t  that Ch.em-Dvne sets out the proper test for 

joint and several liability. Nor do they contest the district 

c ourt's c h a r a c t e r i z a t i o n  of the site as one where it was 

" i mpossible to ascertain the degree of relative contribution of 

each subs t a n c e . "  The generators m e r e l y  protest the rejection of 

t h e i r  a r g u m e n t  that "'there may be a means of roughly apportion­

ing t h e  costs of cleanup among responsible parties by calculating 

their r e l a t i v e  v o l u m e t r i c  contributions from shipping documents'" 

(Br 22, g u o t i n g  order at 15), while the landowners protest the 

i mposition of joint and several liability on assertedly 

"innocent" p a r t i e s  (Br 14). These arguments are without merit.

A. Undflr_th.ft.somT?,on lav.-the harm at a_alte like Bluff 

Egaflj£aalfiLag& bi .diy-ldtd smgnfl-lflXgn d a ntg j  t h e basis of volume 

of. wa s t e  sent to the s i t e . —  The goi.. b e g i n  w i t h  a faulty

r e a d i n g  of t h e  comm o n  law of joint and several liability, and in 

p a r t i c u l a r  the R e s t a t e m e n t  (Second) of Torts. U n d e r  Restatement 

S e c t i o n  433A, joint and several liability does not apply where 

there are d i s t i n c t  harms, or where "there is a reasonable basis 

for d e t e r m i n i n g  the c o n t r i b u t i o n  of each cause to a single harm" 

(emphasis a d d e d ) . The R e s t a t e m e n t  explains w h a t  a 'reasonable
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basis* for d i v i d i n g  a harm among defendants is b y  means of an 

example:

(Wjhere the cattle of two or more 
owners trespass upon the plaintiff's land and 
d e s t r o y  his crop, the aggregate h a r m  is a 
lost crop, but it may nevertheless be 
a p p o r t i o n e d  among the owners of the cattle, 
on the basis of the number owned by each, and

f lu rqasonabli-agfurcpUqn that the rggpect.;.Ma
hjaoi_dont.. is proportionate to that n u m b e r .

2 Rest a t e m e n t  (Second) of Torts 436 (1965) (emphasis added).

Similarly, in the case of two factories which pollute a 

stream, the injury m a y  be apportioned among the factory owners on 

the basis of the q u a n t i t y  of pollution d i s c h a r g e d  by each. Id# 

While the g e n e r a t o r s  cite this example (Br 21), t h e y  fail to see

that it too is based on the assumption that the respective harm 

done b y  each factory is proportionate to the quantity of 

pollution discharged. This is made cl e a r  by the example set 

forth to i l l ustrate this point, which involves two factories 

which d i s c h a r g e  the s a m e  pollutant (oil) into a stream, thereby 

de p r i v i n g  a l a n d o w n e r  of the use of the water. I£, at 437. In 

that case t h e  h a r m  is p r oportionate to the amount of oil each 

de f endant c o n t r i b u t e d  to the stream. However, the Restatement 

caution* t h a t  if t h e  oil had ignited and b u r n e d  d o w n  the 

landowner's b a m ,  o r  if it had p o i s o n e d  his cattle, the h a r m  

could no long e r  b e  l o g i c a l l y  apportioned b e t w e e n  the two 

factories. I&. at 441, illustrations 14 & 15.

Clearly, the generators p r e s e n t e d  no "reasonable basis" 

for d e t e r m i n i n g  the c o n t r i b u t i o n  of each to the h a r m  at Bluff 

Road, w h e r e  m a n y  d i f f e r e n t  hazardous w a s t e s  have leaked and



combined, leading to fires, fumes and explosions. The situation 

at Bluff P.oad is not analogous to the R e statement illustration of 

two factories d i s charging the same pollutant which renders a 

stream unusable; it is instead analogous to (and even less 

"divisible* than) oil w h i c h  catches fire and burns the barn.

T h e  courts have recognized that traditional and 

evolving p r i n c i p l e s  of common law do not p e r m i t  divid i n g  the harm 

at a waste site such as Bluff Road on the bas i s  of h o w  much waste 

each generator sent to the site. The C h e m-Dvne court notad that 

"the volume of waste of a particular g e n erator is not an accurate 

predictor of t h e  risk a s s ociated with the w a s t e  b e c ause the 

toxicity o r  m i g r a t o r y  pot e n t i a l  of a p a r t i c u l a r  hazardous 

substance g e n e r a l l y  vari e s  independently w i t h  the volume of the 

w a s t e . * 572 F. Supp. at 811. In M a d l e v , 25 ERC at 1319, the

court granted summary j u d g m e n t  on joint and several liability, 

finding t h a t  *[t]he mixing of various h a z ardous substance [sic] 

in the lagoons is indivisible and the e n vironmental harm 

presented b y  t h e  M e d l e y  Farm site cannot b e  rationally or 

reasonably a p p o r t i o n e d  among waste generators, site owners and 

site operators in this c a s e . * £ 2 /  a s  the d i s t r i c t  court here

2-2/ Madlev re a ffirm s th a t  summary judgment on th e  is s u e  o f
indivisibility of injury is appropriate w h e r e  the undisputed 

facts show t h a t  wastes h a v e  spilled and commingled, as at Bluff 
Road. The gen e r a t o r s  do not dispute that t h e  issue of 
divisibility of h a r m  may be resolved on m o t i o n s  for summary 
judgment. Indeed, the c a s e l a w  affirms t h a t  d i v i s i b i l i t y  is an 
issue of law. See, R i c h a r d s o n  v.._Volkswacr«nwflgK. 552 7.
Supp. 73, 83-84 (W.D.Mo. 1982); A 2 urs v. c itv of Billings, 59e 
P . 2d 460, 471 (Mont. 1979); Restatement (Second) of Torts §
434 (1) (b).



noted (order a t  16 n.8; J A  ), cases decided under state law and 

other federal statutes also make clear that a r b itrary methods of 

apportionment s u c h  as generators suggest h e r e  do not render an 

injury " d ivisible* for purposes of joint and several liability. 

See, In t h e . M a t t e r . o f  the Complaint of 3erkelev curtls Bav C o . . 

557 F. supp. 335, 339 (S.D.N.Y. 1983); CltV o f  Perth Ambov v. 

Madison .Industries, I n c . , 13 ENVTL.L.REP, (ENVTL.L. I N S T . ) 20554, 

20555 (N.J. Sup e r .  App. Div. 1983); State D e p a r t m e n t  of 

SnY.irgimantal P g 9 t w . t4.Bn..v.i-y.antr<?n.S&xsl., 182 n.j. super. 2 1 0 , 

440 A . 2d 455, 4 6 1  (1981), m o d i f i e d  in part on ot h e r  grounds, 94 

N.J. 473, 468 A . 2d 150 (1983).

B. Thm 1986 Amendments to CERCLA c o n f i r m  that factors 

auch_as the vol.um«_Q£_waste sent to a site are raievent only in 

co n t r i b u t i o n  actions... and.m a y  not be used to und e r c u t - j o i n t  ar.d 

several l i a b i l i t y . —  In e n a cting the recant S u p e r f u n d  Amendments 

and R e a u t h o r i z a t i o n  A c t  of 1986 (SARA), 100 Stat. 1613, Congress 

reconfirmed t h a t  joi n t  and several liability a p p l i e s  whenever an 

inju r y  is indivisible, and that contribution is then available as 

a m e c hanism for a p p l y i n g  e q u itable apportionment factors. The 

a m e ndments add a n  explicit c o n t r i b u t i o n  provision, new Section 

113(f), 42 U.S.C. 9613(f).22/ The legislative h i s t o r y  makes

23/ Even before SARA, the courts h a d  held that contribution
among r e s p o n s i b l e  parties was a n  integral p a r t  of the joint 

a n d  several l i a b i l i t y  scheme of CERCLA. See, e . g . . Colorado v. 
A S A R C Q , 22 ERC a t  1927-1934; W e h n t r  v, Svntex Aaribusine.ss,._Ir.c., 
616 F. Supp. 27, 31 (E.D. Mo, 1985); Ch e m - D v n e , 572 F. Supp. at 
807 n.3. These c o u r t s  relied on S e c tion 107(e)(2), 42 U.S.C. 
9607(e)(2), and l e g i s l a t i v e  h i s t o r y  indicating t h a t  a right of 
c o n t r i b u t i o n  w a s  intended. SARA simply made t h i s  right more 
explicit.



clear that C o n g r e s s  intends factors such as was t e  volume to be 

considered in c o ntribution actions, not in the determination of 

liability. T h e  Report of the House J u d iciary Committee explains 

t h a t  the new s e c t i o n  on c o n t r i b u t i o n  was i n t e n d e d  "to ratify 

current judicial decisions that the courts m a y  use their 

equitable p o w e r s  to a p p o r t i o n  the coats of c l e a n - u p  among the 

v arious r e s p o n s i b l e  p a r t i e s  involved with t h e  site." H.R. Rep. 

99-253, 99th Cong., 1st Sees., Part 3 at 18 (1985). The 

Committee made cl e a r  that, ".altar all Questions of liability and 

remedy have b e e n  r e s o l v e d , courts m a y  consi d e r  any criteria 

relevant to d e t e r m i n i n g  w h e t h e r  there should be an a p p ortion­

ment "  (Id* at 19 (emphasis supplied)). A p p o r t i o n m e n t  criteria 

suggested by t h e  co m m i t t e e  for use in c o n t r i b u t i o n  actions 

included "the a m o u n t  of haz a r d o u s  substances involved," as well 

as degree of t o x icity, degr e e  of involvement b y  the parties, and 

equitable factors (Id*)* It is c l e a r  from t h i s  discussion that 

factors such a s  w a s t e  v o l u m e  b e l o n g  in c o n t r i b u t i o n  actions, and 

not in the d e t e r m i n a t i o n  of joint and several liability.21/

21/ t o  avoid c o n f u s i o n  b e t w e e n  an " a p p o r t i o n m e n t *  of a divisible 
injury (which has s i g n i f i c a n c e  for joint and several l i a b i l­

ity) and an " a p p o r t i o n m e n t *  of costs in c o n t r i b u t i o n  (which has 
n o n e ) , Congress c a r e f u l l y  chose the word " a l l o c a t e *  rather that 
"apportion* f o r  n e w  S e c t i o n  113(f). Senator S t a f f o r d  explained 
(131 Cong. Rec. S120 2 1  (daily ed. Sept. 24, 1985)):

T h e  a m e n d m e n t  does not d i m i n i s h  the 
l i a b i l i t y  of a n y  p e r s o n  und e r  C E R C L A  nor does 
it s u g g e s t  that a n y thing other than the 
s t a n d a r d  of li a b i l i t y  w h i c h  has b e e n  h e l d  by 
the c o u r t s  to apply, c o n t i n u e  to b e  a p p l i e d <
Indeed, as o r i g i n a l l y  drafted, the S e n a t o r ' s  
a m e n d m e n t  c o n t a i n e d  t h e  w o r d  "app o r t i o n *  for 
which w e  agr e e d  to subs t i t u t e  "al l o c a t e *  in 
order to avoid any p o s s i b l e  c o n f u s i o n  on this 
point.



Significantly, Congress rejected efforts to add a 

m a n d a t o r y  a p portionment scheme that would have provented joint 

and eoveral liability on the basis of considerations like waste 

volume. Senator Mitchell explained (131 Cong. Rec. S11586 (daily 

ed. Sept. 17, 1935)):

One p r o p o s e d  change to this law is a 
m a n d a t o r y  apportionment schema under which 
the b u r d e n  of proof wou l d  fall on the 
G o v e r n m e n t  to establish the portion of the 
harm for whi c h  each party is responsible, and 
apportion the cleanup costs accordingly.
W h i l e  this m a y  have a surface appeal, the 
impacts of such a change on the superfund 
E n f o r c e m e n t  P r o g r a m  would be far-reaching.

The S e n ator e x p l a i n e d  that a m a n datory apportionment scheme

"would delay c l e anups and increase costs." I d .

R a t h e r  than en a c t  a m a n datory apportionment scheme,

Congress d e t e r m i n e d  to d e a l  with the problem of the "small

contributor" b y  adding S e c t i o n  122(g), 42 U.S.C. 9622(g). This

section dire c t s  the P r e s i d e n t  to exercise enforcement discretion

to determine w h e t h e r  def e n d a n t s  responsible for "minimal" amounts

of waste by r e f e r e n c e  t o  relative volume and hazardousness could

be included in ea r l y  settlements. This amendmsnt reinforces the

p o i n t  that w a s t e  v o l u m e  is not a factor w h i c h  affects joint and

several liability, b u t  inst e a d  affects a r e sponsible party's

a b i l i t y  to limit its m o n e t a r y  exposure by early settlement.

C o n g r e s s m a n  Dinge.ll e x p l a i n e d  that n e w  Section 122 was fashioned

"to facilitate s e t t l e m e n t  n e g otiations to expedite effective site

cleanup b y  p r i v a t e  p a r t i e s  whi l e  m a i n t a i n i n g  the liability

s t a ndard of the 1980 act as it has been interpreted by the



federal c o u r t * . " 132 Cong. Rac. H9563 (daily ed. Oct. 0, 1986).

The Congressman p o i n t e d  out that cham-Dvne "correctly expresses 

congressional intent" in this regard (Id.).iS/ Thus, congress 

has dealt w i t h  the issue of small-quantity generators, not by 

shift- ing the b u r d e n  of proof of i n divisibility to th= 

government, as the g e n e r a t o r s  recommend (Br 26-27), but by 

encouraging early s e t t l e m e n t s  with such generators.

T h e  l e g i s l a t i v e  h i s tory of S A R A  thus illuminates and 

confirms Congress' original intent in enacting C E R C L A , a n d  

c onfirms as well the c o r r e c t n e s s  of t h e  d i s t r i c t  court's holding 

t h a t  evidence as to t h e  v o l u m e  of w a s t e  the g e nerators sent to 

the site wo u l d  r e l a t e  only to the allocation of costs in a 

c o ntribution action, not to the. issue of joint and several 

liability.

c. T h e - f a c t  thac^ g o y e r n m s n t  agencies _sen_t w a s t e s  to 

Bluff Road-does n o t m a k e  joint and several liability _lnanpro.-
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As the p r i m a r y  s p o n s o r  of SARA in the House, congressman 
Dingell's stat e m e n t s  are entitled to subst a n t i a l  weight in 

in t erpreting that legislation. Federal .Energy Admin, _y. 
Alfflon.crain..SH&. I n c . . 426 U.S. 548, 564 (1976). Congressman 
Eckart, w h o  also p l a y e d  a signi f i c a n t  role in d r a f t i n g  SARA, 
n o t e d  as well that S A R A  " m a intains the strict, jo i n t  and several 
st a ndards of curr e n t  l a v  as enu m e r a t e d  in t h e  lead i n g  case,
U n i t e d  States v. Ch e m d v n a  C o r p o r a t i o n ." 132 Cong. Rec. H9624 
(daily ed. Oct. 8, 1986).

£ £ /  T h e  courts h a v e  r e c o g n i z e d  the a p p r o p r i a t e n e s s  of looking to
the legi s l a t i v e  h i s t o r y  of SARA wh e r e  it c o n firms or

c l a r i f i e s  c o n g r e s s i o n a l  intent b e h i n d  CERCLA. See Dedham W a t er 
co. v. Cumberland Farms Dairy,Inc.,. 805 F „ 2 d  1074, i o l i  (1st Cir. 
1986); Lone Pine S t e e r i n g  comm._ v,__SPA. 777 F.2d 8t'2, 838 (3rd 
Cir. 1985); J._V.Peters S..CQ..-. v . - E P A . 767 F . 2 d  263, 265 (6th Cir.
1985); see g e n e r a l l y  Bell v. Kew J e r s e y , 461 U.S. 773, 784-785
(1983) cert, denied 106 S.Ct. 1970 (1986); Uni t e d  States v,_waste 
I n d u s t r i e s I n c .  . 734 F.2d 159, 166 (4th Cir. 1984).



E r i a t e  a g a i n s t  t h e se d e f e n d a n t s . —  T h e  g e n e r a t o r s  a r g u e  (Br 22- 

25) t h a t  j o i n t  and s e v e r a l  l i a b i l i t y  is i n a p p r o p r i a t e  b e c a u s e  

b o t h  t h e  S t a t e  a n d  a g e n c i e s  of t h e  federal g o v e r n m e n t  de alt with 

SCRDI. T h e  g e n e r a t o r s  a r g u e  t h a t  an ' a p p o r t i o n m e n t *  s hould have 

b e e n  m a d e  b e t w e e n  p l a i n t i f f s  and d e f e n d a n t s  as p a r t  of the 

g o v e r n m e n t ' s  c a s e  in chief. T h a t  approach, however , is 

i n c o n s i s t e n t  w i t h  t h e  c l e a r  c o n g r e s s i o n a l  i nten t to h a v e  

l i a b i l i t y  i s s u e s  r e s o l v e d  first, a n d  a p p o r t i o n m e n t  issues 

r e s o l v e d  l a t e r  in c o n t r i b u t i o n  actions.

As  n o t e d  in t h e  p r e c e e d i n g  section, C o n g r e s s  in e n a c t­

in g  S A R A  r e a f f i r m e d  t h a t  c o n t r i b u t i o n  r i g h t s  a r e  i m p o r t a n t  as a 

m e a n s  o f  a c h i e v i n g  e q u i t a b l e  a l l o c a t i o n s  a m o n g  r e s p o n s i b l e  

pa r t i e s ,  b a t  m u s t  n o t  i n t e r f e r e  w i t h  E P A ' s  a b i l i t y  to a c h i e v e  

r a p i d  r e c o v e r y  of S u p e r f u n d  c o s t s  t h r o u g h  e a r l y  d e t e r m i n a t i o n s  of 

l i a b i l i t y .  A s  n o t e d  b y  S e n a t o r  Staf ford, 'the t h e o r y  u n d e r l y i n g  

S u p e r f u n d ' s  l i a b i l i t y  s c h e m a  was, a n d  is, t h a t  t h e  G o v e r n m e n t  

s h o u l d  o b t a i n  t h e  full c o s t s  of c l e a n u p  f r o m  t h o s e  it t a r g e t s  for 

e n f o r c e m e n t ,  a n d  l e a v e  r e m a i n i n g  c o s t s  to b e  r e c o v e r e d  in p r i v a t e  

c o n t r i b u t i o n  a c t i o n s  * * 132 Cong. Rec. S 1 4 9 0 3  (daily ed.

Oct. 3, 1986).

T h e  p r i n c i p l e  t h a t  c o n t r i b u t i o n  i s s u e s  s h o u l d  be 

d e f e r r e d  to a v o i d  i n t e r f e r e n c e  w i t h  t h e  g o v e r n m e n t s '  case in 

c h i e f  is n o  l e s s  a p p l i c a b l e  w h e r e  a g e n c i e s  of t h e  g o v e r n m e n t s  are 

a l l e g e d  t o  b e  l i a b l e  p a r t i e s  t h e m s e l v e s .  A s  n o t e d  in the R e p o r t  

o f  t h e  H o u s e  E n e r g y  a n d  C o m m e r c e  C o m m i t t e e ,  H.R. Rep. 99-253,

9 9 t h  Cong., 1st Sess., P a r t  1 at 7 9 - 8 0  ( 1 9 8 6 ) (emph asis added):



T h i s  S e c t i o n  [ g r a n t i n g  an e x l i c i t  r i g h t  
of c o n t r i b u t i o n ]  d o e *  n o t  a f f e c t  t h e  r i g h t  of 
t h e  U n i t e d  S t a t e s  to m a i n t a i n  a c a u s e  of
a c t i o n  for c o a t  r e c o v e r y  u n d e r  S e c t i o n  107 or 
i n j u n c t i v e  r e l i e f  u n d e r  S e c t i o n  106, w h e t h e r  
flS-JftQt-.the U,S« was . an-o w n e r  or o p e r a t o r  of a l a a l l i t Y  or  a gene ra to r of w a s t e  at the s i t e .

S e e  a l s o  H.R. Rap. 99-233, p a r t  3 at 20. T h e s e  p a s s a g e s  s h o w  t h a t

t h e  p o s s i b l e  l i a b i l i t y  s t a t u s  of s o m e  f e d e r a l  a g e n c y  in some

o t h e r  r o l e  d o e s  n o t  c o n v e r t  an a c t i o n  b r o u g h t  b y  t h e  U n i t e d

S t a t e s  as t r u s t e e  of t h e  S u p e r f u n d  i n t o  a n  a c t i o n  f o r

c o n t r i b u t i o n ,  w h e r e  t h e  U n i t e d  S t a t e s  is m e r e l y  a n  a d d i t i o n a l

p a r t y  w h o s e  s h a r e  of c o s t s  m u s t  b e  s o r t e d  o u t  w i t h  t h a t  of all

o t h e r s  a t  t h e  s a m e  time. T h i s  r e s u l t  is a l s o  c o m p e l l e d  b y  t h e

f r e q u e n t l y  e x p r e s s e d  p r i n c i p l e  t h a t  C o n g r e s s  i n t e n d s  S u p e r f u n d

&
l i a b i l i t y  t o  a s s u r e  r a p i d  c o s t  r e c o v e r y  a n d  r e p l e n i s h m e n t  of t h e  'li£ 

fund. See, e , D e d h a m  W a t e r  C o m p a n y . 80S F . 2 d  at 1 0 8 1 - 1 0 8 2  

( C E R C L A  p r o v i d e s  f o r  r a p i d  c o s t  r e c o v e r y  " b e c a u s e  t h e  r e s o u r c e s  

of t h e  F u n d  a l o n e  a r e  s i m p l y  i n s u f f i c i e n t  to p r o v i d e  a n  adequate 

r e m e d y  t o  t h e  n a t i o n a l  p r o b l e m  o f  h a z a r d o u s  w a s t e  d i s p o s a l " ) . If 

t h e  j u d g m e n t  b e l o w  is u p h e l d ,  t h e  f u n d s  r e c o v e r e d  f r o m  d e f e n d a n t s  

w i l l  g o  i n t o  t h e  S u p e r f u n d ,  a n d  b e  a v a i l a b l e  for f u r t h e r  

r e m e d i a t i o n  a t  t h e  B l u f f  R o a d  s i t e  o r  o t h e r  h a z a r d o u s  w a s t a  

s ites. Z f  d e f e n d a n t s  l a t e r  w e r e  to p r o v e  t h e  e l e m e n t s  of S e c t i o n  

107(a) a g a i n s t  g o v e r n m e n t  a g e n c i e s ,  m o n e y  for the e q u i t a b l y  

a l l o c a t e d  s h a r e  o f  t h o s e  a g e n c i e s  w o u l d  b e  p a i d  f r o m  t h e i r  

b u d g e t s  o r  f r o m  g e n e r a l  r e v e n u e s  —  n o t  r e b a t e d  f r o m  the 

S u p e r f u n d .  T h e  t w o  t y p e s  o f  r e c o v e r y  a r e  d i f f e r e n t  in kind, a n d  ; -.<r
» r  .

%•

a r e  d e t e r m i n e d  in d i f f e r e n t  p h a s e s  o f  t h e  litiga t i o n .



T h e  R e s t a t e m e n t  p a s s a g e  r e l i e d  u p o n  b y  the g e n e r a t o r s  

(Br 23) is c l e a r l y  inapposite. T h a t  i l l u s t r a t i o n ,  l i k e  the 

e a r l i e r  i l l u s t r a t i o n s  c i t e d  b y  t h e  g e n e r a t o r s  (see supra  at ) 

i n v o l v e s  h a r m  t h a t  is r e a s o n a b l y  d i v i s a b l e  on t h e  b a s i s  of 

volume, b e c a u s e  e a c h  defendant, as w e l l  as t h e  p l a i n t i f f ,  

d i s c h a r g e d  a n  i d e n t i c a l  s u b s t a n c e  (water) w h i c h  c a u s e d  an 

i d e n t i c a l  i n j u r y  (flooding). Here, t h e  i n j u r y  w a s  i n divisible,  

a n d  a p p o r t i o n m e n t  q u e s t i o n s  a m o n g  d e f e n d a n t s  a n d  p l a i n t i f f s  m u s t  

b e  r e s o l v e d  in t h e  c o n t e x t  of a n y  l a t e r  c o n t r i b u t i o n  action.

T h e  g e n e r a t o r s '  r e l i a n c e  (Br 2A) o n  U n i t e d , S t a t e s  v. 

Conservation. C h e m i c a l  C o . . 628 F. Supp. 391 (W.D.Mo. 1983), is 

c u r i ous, s i n c e  t h a t  c a s e  s u p p o r t s  t h e  v e r y  p o i n t s  w e  m a k e  here.

I n  C o n s e r v a t i o n  C h e m i c a l , t h e  U n i t e d  S t a t e s  s u e d  f o u r  g e n e r a t o r s  

a n d  the o w n e r  a n d  o p e r a t o r  o f  t h e  site. T h e s e  p a r t i e s  f i l e d  

c l a i m s  a g a i n s t  s c o r e s  o f  o t h e r  g e n e r a t o r s ,  a n d  a l l e g e d  that 

a g e n c i e s  of t h e  U n i t e d  S t a t e s  w e r e  r e s p o n s i b l e  f o r  some of t h e  

w a s t e s  a t  t h e  site. S e e  C o n s e r v a t i o n  C h e m i c a l , 619 F. S u p p  at 

181, 237 n.26. T h e  d i s t r i c t  c o u r t  b i f u r c a t e d  p r o c e e d i n g s  so t h a t  

l i a b i l i t y  w o u l d  b e  d e c i d e d  first, a n d  a p p o r t i o n m e n t  a m o n g  t h e  

p a r t i e s  later. Id* at 229 ("the p l a i n t i f f  is e n t i t l e d  t o  r e c e i v e  

full r e l i e f  i n  P h a s e  O n e  f r o m  t h e  o r i g i n a l  d e f e n d a n t s  if t h e  

o r i g i n a l  d e f e n d a n t s  a r e  f o u n d  j o i n t l y  a n d  s e v e r a l l y  l i a b l e  * * * 

t h e  m e t h o d  of a p p o r t i o n m e n t  m u s t  a w a i t  d e t e r m i n a t i o n  in P h a s e  T w o  

of  t h e s e  p r o c e e d i n g s  * * *"). S e e  also, 628 F. Supp. at 393. 

A f t e r  t h e  U n i t e d  S t a t e s  r e a c h e d  a s e t t l e m e n t  a g r e e m e n t  w i t h  the 

o r i g i n a l  f o u r  g e n e r a t o r s  w h e r e i n  t h e y  a g r e e d  t o  c l e a n  u p  t h e



•its, t h e  c o u r t  s a t  out ru les to g o v « r n  P hase T w o  a p p o rt ionment. 

K e e p i n g  in m i n d  t h a t  ' c o n t r i b u t i o n  is a r e m e d y  t h a t  d a v a l o p e d  in 

e q u i t y , '  t h a  c o u r t  r u l a d  t h a t  ' t h e  a f f e c t  of s a t t l a m a n t s  upon 

n o n - s a t t l i n g  p a r t i e s  s h o u l d  be d e t e r m i n e d  in a c c o r d a n c e  w i t h  tha 

1977 U n i f o r m  C o m p a r a t i v e  F a u l t  A c t  * * 628 F.supp. at 401-

4 0 2 . 2 2 /  T h e  b i f u r c a t i o n  of p r o c e e d i n g s  in C o n s e r v a t i o n  Chemical 

s h o w s  t h a t  i s s u e s  of a p p o r t i o n m e n t  a m o n g  t h a  parties, i n c l u d i n g  

g o v e r n m e n t  a g e n c i e s ,  as w e l l  as i ssues  r e l a t e d  to the e f f e c t  of 

s e t t l e m e n t s ,  m u s t  b e  r e s o l v e d  a f t e r  a d e t e r m i n a t i o n  of the 

o r i g i n a l  d e f e n d a n t s '  j o i n t  a n d  s e v e r a l  l i a b i l i t y . 2 3 /  T h e  c a s e  

d e m o n s t r a t e s  t h a t  t h s  g e n e r a t o r s ' a r g u m e n t s  r e g a r d i n g  the r o l e  of 

g o v e r n m e n t  a g e n c i e s  as g e n e r a t o r s  a r e  n o t  p r o p e r l y  r a i s e d  a t  this
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2 2 /  A l t h o u g h  n o t  p e r t i n e n t  t o  t h e  i s s u e s  of t h i s  case, w e  note 
t h a t  t h e  C o n s e r v a t i o n  C h e m i c a l  c o u r t  e r r e d  in l o o k i n g  t o  z h e  

U n i f o r m  C o m p a r a t i v e  F a u l t  Act, r a t h e r  t h a t  the U n i f o r m  
C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  Act, f o r  c o n t r i b u t i o n  rules. 
' F a u l t '  is i r r e l e v a n t  u n d e r  CERCLA,  a n d  S e c t i o n  113 of CERCLA, 
a d d e d  in 1986, a p p r o p r i a t e l y  f o l l o w s  t h e  c o n t r i b u t i o n  A m o n g  
T o r t f e a s o r s  a p p r o a c h *  I n  a n y  event, a d o p t i o n  o f  c o m p a r a t i v e  
f a u l t  p r i n c i p l e s  w o u l d  n o t  a f f e c t  the n e c e s s i t y  of i m p o s i n g  j o i n t  
a n d  s e v e r a l  l i a b i l i t y ,  s i n c e  ' [ t ] h e  f e a s i b i l i t y  of a p p o r t i o n i n g  
f a u l t  o n  a c o m p a r a t i v e  b a s i s  d o e s  n o t  r e n d e r  a n  i n d i v i s i b l e  
i n j u r y  ' d i v i s i b l e '  f o r  p u r p o s e s  o f  t h e  j o i n t  a n d  s e v e r a l  
l i a b i l i t y  r u l e . '  C o n e v  v. J.L.G., In d u s t r i e s .  Inc.. 73 111. 337, 
454 N . E . 2 d  197, 205 (1983).

2 1 /  T h e  g e n e r a t o r s '  r e l i a n c e  o n  U n i t e d  S t a t e s  v. Sha ll 0il_.Co,, 
605 F. S u p p .  1064, 1083 (D.Colo. 1985), is e q u a l l y  strained. 

T h e  c o u r t  t h e r e  d r e w  a n  a n a l o g y  t o  a c o m p a r a t i v e  n e g l i g e n c e  case 
i n  t h e  c o u r s e  o f  a g r e e i n g  w i t h  t h e  g o v e r n m e n t  t h a t  t h e  A r m y  d i d  
n o t  h a v *  t o  b e  j o i n e d  as a d e f e n d a n t ,  s i n c a  it w a a  a l r e a d y  a 
p l a i n t i f f .  T h e  c o u r t  w a s  d i s c u s s i n g  j o i n d e r ,  n o t  liabi lity, and 
in n o  w a y  i n d i c a t a d  t h a t  a p p o r t i o n m e n t  i s s u e s  s h o u l d  p r e c e d e  the 
c o n t r i b u t i o n  p h a s e  of a case.



t i m e  —  t h « y  p r e s e n t  issues t h a t  w i l l  o n l y  b e c o m e  r e l e v a n t  in a 

l a t e r  c o n t r i b u t i o n  action. 22/

D - f l u  l andowners, art j o i n t l y  and s e v e r a l l y  l i a b l e . —  

U n l i k e  t h a  g e n e r a t o r s ,  tha l a n d o w n e r s  d o  n o t  a t t e m p t  to show that 

t h e  h a r m  a t  t h a  s i t e  is d ivisi ble. T h e y  m e r e l y  r o l y  o n  their 

p u r p o r t e d  s t a t u s  aa " i n n o c e n t *  p a r t i e s  (Br 14). But as w a  s h o w e d  

a u o r a  at 29, C E R C L A  is a s t r i c t  l i a b i l i t y  sta tute, and tha 

l a n d o w n a r s  w e r e  h a r d l y  i n n o c e n t  in a n y  evant. H a v i n g  stood idly 

b y  f o r  y e a r s  w h i l e  a n  e n v i r o n m e n t a l  p r o b l e m  of s t a g g e r i n g  

p r o p o r t i o n s  d e v e l o p e d  o n  t h a i r  land, t h e y  c a n n o t  h o p e  to avoid 

j o i n t  a n d  s e v e r a l  l i a b i l i t y  b y  a r g u i n g  t h a t  t h e y  b e a r  no 

r e s p o n s i b i l i t y  f o r  t h e  h a r m  a t  t h e  site.
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T H E  D E C I S I O N  B E L O W  DOES  N O T  V I O L A T E  C O N S T I T U T I O N A L  
P R I N C I P L E S  O F  S E P A R A T I O N  O F  P O W E R S

T h e  g e n e r a t o r s '  s e p a r a t i o n  of p o w e r s  a r g u m e n t  w a s  n o t  

r a i s e d  b e f o r e  t h e  d i s t r i c t  court. T h e  r u l e  in t h i s  C o u r t  is t h a t  

" [ q j u e s t i e n e  n o t  r a i s e d  a n d  p r o p e r l y  p r e s e r v e d  in the trial f o r u m  

w i l l  n o t  b e  n o t i c e d  o n  appeal, in t h e  a b s e n c e  o f  e x c e p t i o n a l  

c i r c u m s t a n c e s ." U n i t e d  S t a t e s  v. O n e 1971 Mercedes. Benz 2 -Door 

£ 0 ^ 2 1 / 542 F .2d 912, 915 (4th Cir. 1 9 7 6 ) ;  U n i t e d  S t a t e s  v. 

C h e s a p e a k e  & O h i o  Rv. C o . . 215 F . 2 d  213 (4th Cir. 1954). T h e  

g e n e r a t o r s  s u g g e s t  n o  e x c e p t i o n a l  c i r c u m s t a n c e s , h ence, t h e i r  

b e l a t e d  s e p a r a t i o n  o f  p o w e r s  c h a l l e n g e  s h o u l d  b e  d i s r e g a r d e d .

2 2 /  m  a n y  e v e n t ,  t h e  S t a t e  a nd t h e  f e d e r a l  a g e n c y  g e n e r a t o r s  
h a v e  a g r e e d  t o  r e i m b u r s e  t h e  S u p e r f u n d  ( 2 / 2 3 / 8 4  o r d e r  a t  5; J A  ).
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SENATE SPECIAL COMMITTEE 
ON OIL AND GAS

To: M e m bers of the Senate Special
Commit tee on Oil and Gas

From: C o m m ittee  staff

Re: HB 6 8 , Se ctional analysis

Date: Ap ril 11, 1989

S e c t i o n  1. Adds a lien for the state's expenses a s s o c i a t e d  with 
c l e a n u p  a n d  c o n t a i n m e n t  as a d o c u m e n t  eligib le for recording.

S e c t i o n  2.

A S  46.03.822. S t r i c t  L i a b i l i t y  for t h e  R e l e a s e  of Haz ar d o u s  
Substa nces

This s e ctio n repea ls and reenacts e x i s t i n g  AS. 46. 03.822 to expand 
a n d  s p e c i f i c a l l y  i d e n t i f y  all the p o t e n t i a l  r e s p o n s i b l e  parties w h o  
are liable for the relea se or t h r e a t e n e d  r e lease of a hazardous 
substance. T h o s e  i d e n t i f i e d  are:

1 ) the o w n e r  and p e r s o n  c o n t r o l l i n g  the s u b s tance at the time of 
t h e  r e l e a s e  or t h r e a t e n e d  release;

2 ) the o w n e r  and o p e r a t o r  of a f a c i l i t y  or vessel f o r m  which the 
r e l e a s e  o c c u r r e d  or was threatened;

3) if a f a c i l i t y  or v ess el is abandoned, the owner, o p e r a t o r  and 
a n y  o t h e r  p e r s o n  c o n t r o l l i n g  a c t i v i t i e s  on the f a c i l i t y  or vessel 
just b e f o r e  ab andonment;

4) t h e  o w n e r  or o p e r a t o r  of a f a c i l i t y  or v e s s e l  f r o m  w h i c h  the 
r e l e a s e  o c c u r r e d  o r  was threatened, at the t i m e  the s u b s t a n c e  was 
r e c e i v e d  b y  the f a c i l i t y  or vessel;



5) the own er of the s u b s tan ce who arranges for disposal, 
treatment, or t r a n sport for d i s p o s a l  or t r e a t m e n t  by a third party, 
if a release occurs or was t h r e a t e n e d  at a f a c ility or i n c i n e r a t i o n  
vessel that c o n t a i n e d  the s u b s tance  and was o w n e d  or o p e r a t e d  by 
the third party;

6 ) a p e r s o n  w h o  t r a n s p o r t e d  or a c c e pted the subst a n c e  for 
t r a n sport to the p l a c e  f r o m  w h i c h  the release o c c u r r e d  or was 
threatened, if in fact the p e r s o n  c hose that place.

Re e n acted AS 46.03.822(b) w o u l d  p r o v i d e  relief from  strict 
liability for a p e r s o n  wh o proves that the d amage s o l e l y  r e s ulted 
from: 1 ) an act of war; 2 ) an intent i o n a l  or n e g l i g e n t  act or
omiss i o n  of a t h i r d  party, p r o v i d e d  t hat it is not a response 
action c o n t r a c t o r  or a p a r t y  or agent in p r i v i t y  of c o n t r a c t  with 
that person, and f u r t h e r  r e q uires that the p a r t y  to b e  r e l i e v e d  
from r esponsi bility, t o o k  r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  the t h i r d  
pa r t y  act or omission; 3) an act of God; and that the party, in the 
case of a t h i r d  p a r t y  act o r  omission, or act of God, d i s c o v e r e d  
w i t h i n  a r e a s o n a b l e  t i m e  the r e l e a s e  or t h r e a t e n e d  r e lease and 
b e g a n  o p e r a t i o n s  to c o ntain and c l e a n u p  the h a z a r d o u s  substance.

R e e n a c t e d  AS 46.03.822(c) w o u l d  c l a r i f y  that the r e l i e f  f r o m  s trict  
l i a b i l i t y  for the i n t e n t i o n a l  or n e g l i g e n t  condu ct of a t h i r d  p a r t y  
is also l i m i t e d  b y  factors r e l a t i n g  to the w a y  a f a c i l i t y  is 
acquired, i n c l u d i n g  tha t the p e r s o n  d i d  not k n o w  and h a d  no r e a s o n  
to kn ow that  the f a c i l i t y  h a d  a h a z a r d o u s  s ubst a n c e  d i s p o s e d  on, 
in or at it; and that a g o v e r n m e n t  e n t i t y  a c q u i r e d  t h e  f a c i l i t y  b y  
escheat, e m i n e n t  d o m a i n  or t h r o u g h  i n v o l u n t a r y  transfer.

R e e n a c t e d  AS 4 6 . 0 3.822 (d) w o u l d  e s t a b l i s h  the s t a n d a r d s  by w h i c h  
a p e r s o n  can, u n d e r  subsec. (c) be c o n s i d e r e d  to have r eas on to 
know.

R e e n a c t e d  AS 4 6 .03.822(e) w o u l d  p r o v i d e  that t h e  l i a b i l i t y  of a 
pr e v i o u s  o w n e r  or o p e r a t o r  is not lesse n e d  if that o w n e r  or 
o p e r a t o r  is o t h e r w i s e  l iab le a n d  if that o w n e r  or o p e r a t o r  
tr a n s f e r s  o w n e r s h i p  w i t h o u t  d i s c l o s i n g  t h e  fact of a r e l e a s e  or 
t h r e a t e n e d  release.

R e e n a c t e d  A S  4 6 . 8 2 2 . (f) w o u l d  c l a r i f y  t h a t  t he l i a b i l i t y  of a 
p e r s o n  w h o  causes or c o n t r i b u t e s  to a r e l e a s e  or a t h r e a t e n e d  
r e l e a s e  is l iable  in a n y  event.

AS. 46.03.822(g) p r o v i d e s  t h a t  a p e r s o n  o t h e r w i s e  l i a b l e  m a y  not 
t r a n s f e r  l i a b i l i t y  b y  agreement. However, t h e s e  p e r s o n s  m a y  be 
i n s u r e d  or i n d e m n i f i e d  a n d  m a y  e n f o r c e  such agreements.

S e c t i o n  3. amends As 46.03, E n v i r o n m e n t a l  C o n se rvation, b y  a d d i n g  
a new section.

AS 4 6 . 0 3 . 8 2 3 . (a) r e l i e v e s  a p e r s o n  who is a r e s p o n s e  a c t i o n  
c o n t r a c t o r  f r o m  l i a b i l i t y  u nless  the r e l e a s e  or t h r e a t e n e d  r e leas e



is caused b y  an act or o m i ssion of the re spo n s e  c o n t r a c t o r  that is 
negligent or g r o s s l y  n e g l igent or constitutes intentiona l 
misconduct. This liability limita tion does not a p p l y  if the 
response contractor w o u l d  be strictly liable under a n y  other 
provision of state or federal law.

A  person who is liable u n d e r  46.03.822 cannot c l a i m  that the 
response action con tractor is a third p a r t y  liable for the release 
or thr ea t e n e d  release. This section does not r e lieve response 
action contractors fr om l i a b i lity under other state or fe d e ral laws 
or other liabilities w hich m a y  arise from terms and c o n d i t i o n s  of 
a contract or remedial a ction plan.

Section 4. AS 46.03.826(3) amends the d e f i n i t i o n  of "having the 
control over a hazardous substance" to i n clude an e m i s s i o n  into 
the atmosphere.

Section 5. AS 46.03.826(4) amends the d e f i n i t i o n  of "hazardous 
substance" to include an e l e m e n t  or c o m p o u n d  w h e n  it enters the 
atmosphere.

Section  6 . AS 46.08.075. is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to 
al l o w  liens b y  the state for costs a s s o c i a t e d  wit h e x p e n d i t u r e s  
from the oil and haz ardous s u b s t a n c e  r e l e a s e  r e s ponse f u n d  or fro m 
any other state fund for clean-up, containment, remov al o r  r e m e d i a l  
action r e s u l t i n g  fr om an oil or hazar d o u s  s u b s t a n c e  spill or t h re at 
of a spill.

This section also identi fies the m e t h o d  for e n f o r c i n g  t h e  lien a n d  
w o u l d  require  the c o m m i s s i o n e r  of the DEC co c e r t i f y  t h a t  the lien 
has been r e d u c e d  or s a t i s f i e d  if p a y m e n t ' s  are m a d e  on t h e  liable 
party's  obligation.

The com mis s i o n e r  m a y  reduce, d i s c h a r g e  or p a r t i a l l y  r e l e a s e  a lien 
if a b o n d  or other s e c urity is posted. The b o n d  or s e c u r i t y  shall 
include an a m ount s u f f i c i e n t  to c o v e r  the cost of execution, 
co l l e c t i o n  or foreclosure.

A  p e r s o n  a g a i n s t  w h o m  a lien has b e e n  r e c o r d e d  can s e e k  a court 
or d e r  to r e move it. The lien can be r e l e a s e d  if the p e r s o n  can s h o w  
t h a t  he is not liable for t h e  state's costs in the c l e a n u p  or in 
r e s p o n d i n g  to a t h r e a t  of a spill.



S T E V E  C O W P E R
GOVERNOR

S  T  A T  K  O  !■' A  I .  A S  l i  A
□ F F I C E  O F  T H E  G O V E R N  O H  

• J  I I  N K  A  I I

May 2, 1989

The Honorable Jan Faiks 
Alaska State Senator 
P.O. Box V 
Juneau, AK 99811

Dear Senator Faiks:

I am writing to reaffirm my support for HB 6 8 , which is 
scheduled for hearing in the Senate Judiciary Committee 
t o d a y .

I pr epa r e d  this legislation to ensure that parties 
responsible for managing hazardous substances are held 
accountable for spills. The people of the state must be 
a s s ured that they will not have to absorb the costs of 
cleanup from hazardous substance spills. The State needs to 
create maximum  incentives for parties that manage hazardous 
substances to avoid spills. It is particularly important to 
close loopholes that allow liability for hazardous substances 
to be shifted to operators who may have insufficient 
resources to perform cleanup.

This bill would establish a standard of liability to 
accomp lish these purposes. This bill is essential to the 
State's overall environmental protection program.

The p r o pos ed Committee Substitute and other objections raised 
by your office to HB 68 have been discussed with the Attorney 
General's Office, and we feel they do not present a 
significant problem. We urge that you pass out the bill as 
it was reported out of the Oil and Gas Committee on April 14.

I hope that you will report t h ' ’ ' ’ ’ 1 ~ Lttee
t o d a y .



transp o r t e r s  under  the terms of the bill.

S e c t i o n  3 estab l i s h e s  provides that response a c t i o n  c o n t r a c t o r s  who 
are called upon to response to a spill are l iable  for actions 
c a u s e d  by t h e i r  own negligence.

S e c t i o n s  4, 5 and 6 include definitions.

S e c t i o n  7 of the bill w o u l d  enable the state to file a lien agai nst 
assets  of a r espo n s i b l e  party to r e c o v e r  its c ost s for c l e a n u p  of 
oil and h a z a rdous waste sites, in cases w h e r e  the r e s p o n s i b l e  part y 
d e c l a r e s  bankruptcy. At present, the D e p a r t m e n t  m u s t  first  secure 
a j u d g ement through the court and t hen p a r t i c i p a t e  in a b a n k r u p t c y  
proceeding. The bill would not super c e d e  the c laims of secured 
c r e d itors such as m o r t g a g e - h o l d e r s .

D epartment Position

The bill was introduced at the r e q uest of the Governor. The 
Depart ment strongly  supports the bill and feels t h a t  it is 
n e c e s s a r y  to p r o v i d e  appr op r i a t e  tools to e n s u r e  t h a t  h a z a r d o u s  
s u b s tance  rel eases m a y  be r e s p o n d e d  to properly. T he first two 
s e c t ions of the law incorpora te p r o v i s i o n s  s i m i l a r  to the l i a b i l i t y  
p rovis i o n s  of the federal "Superfund" law into state law. The 
third section w o u l d  implement a r e c o m m e n d a t i o n  m a d e  to t h e  states 
by the U.S. Supreme Court.

The p e o p l e  of the state are d i s c o v e r i n g  i n c r e a s i n g  n u m b e r s  of 
p r o b l e m s  from spills and impro per m a n a g e m e n t  of h a z a r d o u s  
substances. It is imperative that p a r t i e s  w h o  m a n a g e  t h ese 
m a t e r i a l s  t a k e  care to keep t h e m  out of t h e  s t a t e 1 s w a t e r s  and 
lands. This will only h a ppen if all t h e  p a r t i e s  w h o  m a n a g e  
h a z a rdous m a t e r i a l s  are fully r e s p o n s i b l e  for p r o p e r  management.

This bill w o u l d  allow the d e p a r t m e n t  to e nsure t h a t  t h e  party 
r e s p o n s i b l e  for an a ction such as s p i lling h a z a r d o u s  substances, 
du m p i n g  barre ls of hazar dous m a t e r i a l s  on p r i v a t e  p r o p e r t y  or for 
a b a n d o n i n g  a c o n t a m i n a t e d  site and the n t r a n s f e r r i n g  title, can be 
h e l d  liable. This will p r ovide a p o w e r f u l  i n c e n t i v e  f or p r o p e r  
m a n a g e m e n t .

Fiscal E ffe ct

Th e r e  will be no additional costs r e s u l t i n g  from this bill. The 
legisl ation w o u l d  reduce State e xpen d i t u r e s  for c l e a n u p  o v e r  the 
long-term, as r e s p o n s i b l e  parties will b e  foot ing a g r e a t e r  share 
of the clea nup bill. The Depar t m e n t  has p r e p a r e d  a zero fiscal 
note.



Alaska Environmenta l Lobby, Inc.
P.O. Box 22151 Junenu, Alask.i 99002 907-586-2345

AEL ISSUE PAPER 
HB 68 STRICT L IA B IL IT Y  FOR HAZARDOUS SUBSTANCES

The A l a s k a  E n v i r o n m e n t a l  Lobby s t r o n g l y  s u p p o r t s  HB 68  f o r  t h e  f o l l o w i n g  
r e a s o n s :

T h i s  b i l l  w i l l  s a ve  p u b l i c  money a t  no a d d i t i o n a l  c o s t  t o  t h e  S t a t e  by 
r e c o v e r i n g  p u b l i c  c o s t s  o f  c o n t a i n i n g  o r  c l e a n i n g  up h a z a r d o u s  s u b s t a n c e  
s p i l l s .  C u r r e n t l y  the  S t a t e  and l o c a l  c omm un i t i e s  o f t e n  must b e a r  the  
f i n a n c i a l  bu rden  o f  c l e a n  up c o s t s .  P a s sage  o f  th e  b i l l  wou ld  r educe  
t h e  demand o f  th e  S t a t e  f o r  f u nd s  f o r  t h e  c l e a n u p  o f  h a z a r d o u s  
s u b s t a n c e s .

The b i l l  i n s u r e s  th e  r e c o v e r y  o f  p u b l i c  money by g r a n t i n g  th e  S t a t e  an 
im med i a t e  r i g h t  t o  f i l e  a l i e n  on an e q u a l  b a s i s  w i th  o t h e r  c r e d i t o r s  
when a p a r t y  r e s p o n s i b l e  f o r  im p r o p e r  wa s te  d i s p o s a l  d e c l a r e s  
b a n k r u p t c y .

The b i l l  p r om o t e s  th e  r e s p o n s i b l e  d i s p o s a l  o f  h a z a r d o u s  s u b s t a n c e s  
t h r o u g h  a more c l e a r l y  d e f i n e d  l i a b i l i t y  t h an  t h a t  f ound w i t h i n  the  
c u r r e n t  l aw .

The r e s p o n s i b l e  d i s p o s a l  o f  h a z a r d o u s  w a s t e s  p r o t e c t s  the  p u b l i c  h e a l t h ,  
t h e  e n v i r o n m e n t ,  and the  economy o f  t h e  S t a t e .

B e c k y  A c h t e n  

3-17-89

ALASKA CENTER FOR THE ENVIRONMENT •  ALASKA CHAPTER. SIERRA CLUB •  JUNEAU CROUP. SIERRA CLUB •  SITKA GROUP, S IERRA CLUB 
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KNIK KANOERS AND KAYAKERS
SOUTHEAST ALASKA CONSERVATION COUNCIL

1



April 25, 1989 
DSPNW

Senator Jan Falks 
Mr. Chris Christensen

Re: Section 3 of House 8111 68

As suggested by Mr. Christensen, I am writing a few comments regarding 

House Bill 68. My name 1s William Pyle, I am an Alaska resident and I am 

writing on behalf of 7 Alaska firms who have joined together to form the 

Alaska Hazardous Waste Action Coalition. Each of the firms is actively 

involved 1n the investigation, evaluation, plan development, mapping and 

surveying, engineering, design and construction, removal, or equipment 

provision in response to hazardous or toxic waste spills and leaks. We 

strongly support Section 3 of House Bill 68 (HB68) which deals with 

response action contractors. However, there are 2 changes in the wording 

of Section 3 which we wish to recommend in order to clarify and strengthen 

the legislation.

A. Page 5, Section 3, Subparagraph (a), line 24 of HB68 

says "...is negligent or grossly negligent or ..." in 

reference to determining liability of response action 

contractors. Our group suggests that the words 

"...negligent or ..." be deleted so that the phrase 

would read "...is grossly negligent or ...". Our 

reasons for this change are described below.

1. The present wording of Subparagraph (a), Section 3 

is based on language from the Federal Superfund 

Amendment and P.aauthorization Act of 1986 (SARA).



k c c  o o k l p n d

The federal act includes indemnification provisions 

referring to response action contractors being held 

harmless and indemnified against any liability 

"...for negligence arising out of the contractor's 

performance 1n carrying out response action 

contracts under this title unless such liability 

was caused by conduct of the contractor which was 

grossly negligent or which constituted intentional 

misconduct".

The federal wording does refer to "negligence" but 

specifies "grossly negligent or which constituted 

Intentional misconduct". HB68 does not. provide 

Indemnification of the response action contractor 

and is not equivalent to the SARA legislation as 

presently written.

2. We also believe that a response action contractor's 

services must be judged under the standards of 

professional practice in existence at the time the 

services were provided. Standards of practice in 

hazardous waste work are changing rapidly. We 

believe that work done by a response action 

contractor should be evaluated on the basis of 

professional standards of practice prevailing at 

the time the work is done. In some cases, 

litigation may not start for several years, after 

work has been done. We do not think that newer, 

possibly more rigid stands should be used to judge 

work done under earlier standards of practice.

This 1s particularly important because litigation 

may not be initiated until several years after the 

work has been done.

Senator Jan Faiks
April 25, 1989
Page 2



MCC OflKtnHO

Senator Jan Faiks
April 25, 1989
Page 3

3. H868 holds the state and municipalities to a

standard of "...gross negligence or Intentional 

misconduct" (Subparagraph (h) of Section 2, 

beginning on line 11 of Page 5). We do not think 

it is reasonable for the state and municipalities 

to be held at a different standard than the 

response action contractors they may employ.

B. Page 6, Subparagraph (b), line 1. This states that 

liability referred to in Subparagraph (a) "...does not

apply to a response action contractor who would

otherwise be strictly liable under any other provisions 

of state or federal law". We believe tht the AOEC's 

Intent on this was to assure that a responsible party 

(who should be strictly liable) cannot avoid 

responsibility by performing response action 

services. We believe that Subparagraph (b) is far too 

broad because there may (probably) be a lot of state or 

federal laws that could be interpreted to hold response 

action contractors in strict liability, regardless of 

the Intent of HB68. We recommend that the phrase 

"...under any other provisions of state or federal law 

..." be deleted from Subparagraph (b), line 3, and that 

the phrase be replaced by "...as an owner, operator, or 

generator of the hazardous substance ...", to be added

after the word "liable" on line 3.

489-14 / CJM



S U M M A R Y  O F  P R O P O S E D  C H A N G E S  TO S C S  C S H B  68 (JUD)

W O R K  D R A F T  D A T E D  5 / 1 / 8 9

1. J o i n t  and s e v e r a l  l i a b i l i t y /  c o n t r i b u t i o n  i s s u e s  

A m e n d  S e c t i o n  2 as f o l l o w s :

a. add n e w  s u b s e c t i o n  ( i ) - - s e e  a t t a c h m e n t  no. 1

b. a d d  n e w  s u b s e c t i o n  (j ) :

A p e r s o n  m a y  s e e k  c o n t r i b u t i o n  f r o m  any o t h e r  
p e r s o n  w h o  is l i a b l e  or p o t e n t i a l l y  l i a b l e  u n d e r  s u b s e c t i o n  fa), 
d u r i n g  or f o l l o w i n g  a n y  c i v i l  a c t i o n  u n d e r  s u b s e c t i o n  fa). S u c h  
c l a i m s  s h a l l  be b r o u g h t  in a c c o r d a n c e  w i t h  the A l a s k a  R u l e s  of 
C i v i l  P r o c e d u r e ,  and s h a l l  be g o v e r n e d  by s t a t e  law. In 
r e s o l v i n g  c o n t r i b u t i o n  c l a i m s ,  the c o u r t  m a y  a l l o c a t e  d a m a g e s  a n d  
c o s t s  a m o n g  l i a b l e  p a r t i e s  u s i n g  s u c h  e q u i t a b l e  f a c t o r s  as the 
c o u r t  d e t e r m i n e s  are a p p r o p o r i a t e .  N o t h i n g  in t h i s  s u b s e c t i o n  
s h a l l  d i m i n i s h  the r i g h t  of a n y  p e r s o n  to b r i n g  an a c t i o n  for 
c o n t r i b u t i o n  in the a b s e n c e  of a c i v i l  a c t i o n  u n d e r  s u b s e c t i o n  
(a) .

2. L i a b l e  p e r s o n s

A m e n d  S e c t i o n  6 to add n e w  s u b s e c t i o n ,  in a l p h a b e t i c a l  o r d e r  on
p . 8  :

i n s e r t  " o w n e r  and o p e r a t o r  d e f i n i t i o n "  c o n t a i n e d  in C E R C L A  
s e c t i o n  101 (20) (A), a t t a c h e d  as a t t a c h m e n t  ?.

3. A d d i t i o n a l  r e l i e f  f r o m  l i a b i l i t y

A m e n d  S e c t i o n  2 to add n e w  s u b s e c t i o n s  ( 3 ) - f 5 )  to s u b s e c t i o n  fc) 
on p a g e  3:

(3) the p e r s o n  a c q u i r e d  the f a c i l i t y  by i n h e r i t a n c e  or 
b e q u e s t ;

(4) [ i n s e r t  S e a l a s k a  a m e n d m e n t  a f t e r  c h e c k i n g  l a n g u a g e  a n d  
s t a t u t o r y  c i t e s ] ;  or

(5) the s t a t e  a c q u i r e d  the f a c i l i t y  u n d e r  P.L. 8 5 - 5 0 8  f" he 
S t a t e h o o d  A c t " )  .

A D D  N E W  L A N G U A G E  TO L I A B I L I T Y  P R O V I S I O N S ,  s e c t i o n  2 

P a g e  1, li n e  19, a f t e r  " s t r i c t l y "  add:

" j o i n t l y  a n d  s e v e r a l l y "



" o r  v e s s e l "

P a g e  2, line 3-4, d e l e t e  " i n c i n e r a t i o n "

P a g e  2, l i n e  7, d e l e t e  " i n c i n e r a t i o n "

4. D e f i n i t i o n s

a. A m e n d  S e c t i o n  6 to add the f o l l o w i n g  on p a g e  7, l i n e  27 a f t e r  
the w o r d  " w o r k s " :

", but d o e s  n o t  i n c l u d e  any c o n s u m e r  p r o d u c t  in c o n s u m e r
u s e "

b. A d d  d e f i n i t i o n  of " r e l e a s e "  in s e c t i o n  6 on p a g e  8 as f o l l o w s :

[ i n s e r t  a t t a c h m e n t  3]

c. A d d  d e f i n i t i o n  of " t r a n s p o r t "  in s e c t i o n  6 on p a g e  8 as
fol low’s :

r i n s e r t  a t t a c h m e n t  4]

5. no a c t i o n  n e c e s s a r y

6 . C h r i s  to d r a f t  w h i s t l e b l o w e r  p r o v i s i o n  u s i n g  HB 91 but
e l i m i n a t i n g  r e s t r i c t i o n  to p u b l i c  e m p l o y e r s

7. R e t r o a c t i v e  c l a u s e

A d d  a n e w  s e c t i o n  9 at end of b i l l :

[ i n s e r t  a t t a c h m e n t  5]

8 . R e s i d e n t i a l  s e w a g e  d i s p o s a l

A m e n d  s e c t i o n  2 on P a g e  2, l i n e  3, a f t e r  " p e r s o n " ,  add:

", o t h e r  than d o m e s t i c  s e w a g e , "

9. No c h a n g e  n e c e s s a r y  as d i s c u s s e d .

10. No c h a n g e  n e c e s s a r y  as d i s c u s s e d .

P a g e  1, l i n e  2 8 ,  a f t e r  " f a c i l i t y "  a d d :

- 2 -



A M E N D M E N T

TO: SCS CSHB 68 (Oil & Gas)

Page 1, Line 18, after "section,":

Insert "and the exception set out in (i) of this section"

Page 5, after line 17:

Insert a new subsection to read:

"(i) In an action to recover damages and costs, a
person jtherwise jointly and severally liable under this
section is relieved of joint liability and is liable severally
for damages and costs attributable to that person if the 
person proves that

(1) the harm caused by the release or 
threatened release is divisible; and

(2) there is a reasonable basis for 
apportionment of costs and damages to that person."



ENVIRONMENTAL LAW REPORTER

,e DisP0^  Act U .S .C .A .  § 6921] (but not 
f .^ an y  wastethe regulation o f  which under the Solid 

posal Ac^[42 U .S .C .A . § 6901 et seq.] has been 
by Act o f  Congress), (D )  any toxic pollutant 

f o u n d e r  section 1317 (a) o f  Title 33, (E )a n y  hazardous 
lislpyiiutant listed under section 112 o f  the Clean Air Act.'

( j .S .C .A . § 7412], and (F ) any ii«.mincntly hazardous 
chemical substance or mixture with respect to wlticu the 
administrator has taken action pursuant to section 2606 
o f  Title 15. The term doei not include petroleum, including 
crude oil o r any fraction thereof which is not otherwise 
specifically listed or designated as a hazardous substance 
under subparagraphs (A ) through (F )  o f  this paragraph, 
and the term does not include natural gas, natural gas li­
quids, liquefied natural gas, t r̂ synthetic gas usabje fo r fuel 
(or mixtures o f  natural gas gnd such synthetic, gas)[;].

(15 ) The term “ navigable waters”  o r "navigable waters 
o f  the United States" means',the waters o f , th e  United 
States, including the territorial, seas];].

►I.H . Indian Tribes /
S ARA § 10>̂ a) /

(16 ) The term “ natural resoui'ces”  means land, fish, 
wild life , biota, air, water, g round waters drinking water 
supplies, and other such resources belonging to, managed 
by, held in trust by, appertaining to ,W o the rw ise  contro l l­
ed by the United States (including^the resources o f  the 
fishery conservation zone established by the Magnuson 
Fishery Conservation and Management Act [16 U .S .C .A .
§ 1801 et seq.]) any State o r local government, [or] any 
foreign government, any In d ia /  tribe, o \. i/such  resources 
are subject to a trust restriction on alienation , any member 
o f  an Ind ian  tribe[\\. ■* /  \

(1 7 ) The term  " o f f sh o fe  fac i lity" m ean \any  facility o f  
any kind located in, on, o r under, any of\ the navigable 
waters o f  the United/States, and any facility/ o f  any kind 
which is subject to tt/e jurisdiction o f  the United States and 
is located in, on, o r  under any other wate rs \o the r than 
a vessel o r  a public vessel];].

(18) The te rm  "onshore facility" means any facility (in­
cluding, but not limited to, moto r vehicles and rolling 
stock) o f  ar>y kind located in, on , o r under, any^land or 
nonnavigable waters within the United States!;].

(19 ) The term  "otherwise subject to the jurisdiction o f  
the United S la tes" means subject to the jurisdiction o f  the 
L’nitcd'States by virtue o f  United States citizenship, Lhaited 
States vessel documentation or numbering, o r as p rov id ­
ed-by international agreement to which the United States 
is a party[: ] . /

I

I
—  0 r- •j  a .e s s s tS L

► II.B. Liability L im its 
SARA § 101(b) &

( 2 0 ) (A ) The term "owner o r op e ra to r "  .. cans (i) in the 
caw o f  a vessel, any person owning, operating, or charter­
ing by demise, such vessel, (ii) in the case o f  an onshore 
facility or an o ffshore facility, any person owning or 
operannc such facility, » d ^ i i i i )  in the case o f  any aban­
doned lacility^atn person who owned, operated, or other/1

rr 'wise contro lled activities at such facility immediately prjor^ 
to suJi abandonment Jf/V) in the case o f  any facility*, title 
o r c on tro l o f  whik.ii com eved dm  to hunkru/Hev. 
fo rec losu re . ta \ delinquency, abandonment, o r  sim ilar 
means to j  unit o r State o r  lo ca l u<>\ernment. a ir, pcrs-m  
w ho ow ned, operated, o r  iitlierw :se e o r .t ro .ie d  a i tiei/ies at

12-86

V

such fa c ility  immediately beforehand . Such term does not 
include a person, who, without participating in the 
management o f  a vessel or facility, holds indicia o f  owner­
ship primari ly to protect his security interest in the vessel 
o r  facility!;].

[ i j/n the case o f  a hazardous substance which has 
been ateejiied fo r  transportation by-tfcommon or contract 
carrier ano&xcept as provid£cHnsection 9607(a)(3 ) o r (4) 
o f  this title, (i) th 'ex rm /dJwner o r  ope ra to r"  shall mean 
such common c a r r ie^ ^ ja th e r  bona fide fo r hire carrier 
acting as an independent co>Kmctor during such transpor­
tation, (ii) thp-shipper o f  suc li f tszardous substance shall 
not be considered to have caused oP^optribuled to any 
re lea^Hfuring such transportation vvhicnfesqlted solely 
f rom  circumstances or conditions beyond his «5Thcq I[:].

(C )  [ i j /n 'thecase  o f  a hazardous substance whichnhs 
been delivered oy^a common o r  contj&£t carrier to a 
disposal o r treatment mciluy and expejf fas provided in sec­
tion 9607 (a ) (3 ) o r  (4 ) o f  i lm'tjL lfi'(i) the term "owner or 
op e ra to r"  shall not indude-Such corfrmort o r contract ca r­
rier, and (ii) such cojjHTfon o r contract cart'rershall not be 
considered to hav^caused or contributed to atn;release 
at such disposal o r  treatment facility resulting from.^cir- 
cumstandes o r  conditions beyond its control!:].

ID )  The term “ owner o r  o p e ra to r ”  does not indtide a 
unit o f  S lh e  o r  lo c a l government which acquired owner­
ship o r  con tro fip  voluntarily through bankruptcy, tax delin­
quency, abandonment, o r other circumstances in which the 
government involunt'aajv acquires tide by virtue o f  its fu n c ­
tion as sovereign. The' eyciusjefn p rov id ed  under this 
paragraph sh a ll not app ly to ady State o r  loca l government 
which has caused o r  contributed to th e  release o r threatened 
release o f  a hazardoysdubstance f ro m  the facility , and such 
a S late o r locqTgbvernment sh a ll be subject to the p ro v i­
sions o fjk ilT c h ap ie r in the same m anner and to the same 
extend, both p rocedu ra lly -and  substantively,-as any 
nongovernm enta l entity! including liab ility  under section 
9607.**  x

(21) The term  "p e rs on "  meanvjm individual, firm, co r ­
poration, association, parinenrtifp.'fcortsoriium, joint ven­
ture, commercial entity, Urifted States Government, State, 
municipality, commission, political subdivision o f  a State, 
o r any interstate body [;] .

/  ►I.A. S co p e  ol S u p e rfu n d  
'  SARA § 101(C)

(22 \ T h e  term  " re lease "  means any spilling, leaking, 
pumping, pouring, entitling, emptying, discharging, injec­
ting, escaping, leaching, dumping, o r disposing into .the 
environment (including the abandonment o r discarding o f  
barrels, containers, and  other dosed  receptacles contain­
ing any hazardoussubstance o r po llu tan t orybntam inant). 
but excludes (A ) any release which resqks in exposure to 
persons soley within a workplace, wjr-fi respect to a claim 
which such persons may assert against ’ lie employer o f ,,ieh 
persons. (B ) emissions from  the •engine exhaust o f  a motor 
vehicle, ro lling stock, a i r o a f ; ,  vessel, or pipeline pump­
ing station engine, lC>rclea.-e o! source, byproduct, or 
special nuclear mater, j i  If-':::
•einis arc Jefm'cd in the V •;
I M  2 0 11 ct seq ‘ 
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, ,  D i s p o s a l  Act [42 U .S .C .A .  § 6 92 1 J (but not 
*  * waste the regulation o f  which under the Solid

J p M lp o s a l  Act (42 U .S .C .A . § 6901 et seq.) has been 
h d by Act o f  Congress), (D )  any toxic pollutant 

'■‘ S S f  section 1317 (a ) o f  Tit le 33. (E ) any hazardous 
Mutant listed under section 112 o f  the Clean Air Act 

*ir2 PJ S  C .A . § 7412J, and (F )  any imminently hazardous 
i mica! substance or mixture with respect to which the 

Administrator has taken action pursuant to section 2606 
o f  Title 15. The term does not include petroleum, including 
crude oil o r  any fraction thereo f which is not otherwise 
specifically listed o r designated as a hazardous substance 
under subparagraphs (A ) through (F ) o f  this paragraph, 
and the term does not include natural gas, natural gas li­
quids, liquefied natural gas, o r synthetic gas usable fo r fuel 
(o r mixtures o f  naiural gas and such synthetic gas)[;J.

(15) The term  "navigable waters" or "navigab le waters 
o f  the United Sta les”  means the waters o f  the Uniied 
States, including the territorial seas[;j.

►I.H. Indian Tribes 
SARA § 101(a)

(16 ) The term  “ natural resources" means land, fish, 
wildlife, biota, air, water, ground water, drinking water 
supplies, and other such resources belonging to , managed 
by, held in trust by, appertaining to, or otherwise con tro l l ­
ed by the United States (including the resources o f  the 
fishery conservation zone established by the Magnr.son 
Fishery Conservation and Management Act [16 U .S .C .A .  
§ 1801 et seq .j) any State o r local government, [or] any 
foreign government, any Indian tribe, o r, i f  such resources 
are subject to a trust restriction on  alienation, any member 
o f  an Ind ian tribe [;). **

(17 ) The term  " o f f s h o re  faci lity ”  means anv facility o f  
any kind located in, on , or under, any o f  the navigable 
waters o f  the United Stales, and any facility o f  any kind 
which is subject to the jurisdiction o f  the Uniied States and 
is located in, on , o r under any other waters, other than 
a vessel o r  a public vessel[;].

(18) The term  “ onshore fac i lity" means any facility ( in ­
cluding, but not limited to, m o to r  vehicles and ro l l ing 
stock) o f  any kind located in, on , o r  under, any land o r 
nonnavigable waters within the United Slates);j .

(19 ) The term  “ otherw ise subject to the jurisdiction o f  
the United Slates”  means subject to the jurisdiction o f  the 
United Slates by v irtue o f  United States citizenship, United 
States vessel documentation or numbering, or as p rov id ­
ed by international agreement to which the United States 
is a partv[: ].

► II.B. Liability L im its 
SARA § 101(b)

( 2 0 ) (A ) The term  “ ow ner o r ope ra to r "  means (i) in the 
case o f  a vessel, any person owning, operating, o r charter­
ing by demise, such vessel, (ii) in the case o f  an onshore 
facility o r an o f fsh o re  facility, any person owning or 
operating such facility, and (nii) in ihe case o f  anv aban­
doned facility, anv person who owned, operated, or o ther­
wise controlled activities at such facility immediately prior 
to such abandonment ] tint m the case o f  any fac ility , title 
o r  con tro l o f  which was conveyed due to bankrupt! v, 
fo rec losu re , tax delinquency, abandonment, o r  sim ilar 
means to a unit o f  State o r loca: nosernment, anv person 
who owned, operated, o r  otherwise controlled. aiUviiies at

such fa c ility  immediately be fo rehand . Such lerm does not 
include a persow, who. w iihoui participating in the 
management o f  a vessel or facility, holds indicia o f  owner­
ship primarily to protect his security interest in the vessel 
o r  facility!;].

(B )  (i]/n the case o f  a hazardous substance which has 
been accepted for transportation by a common or contract 
ca rr ie r and except as provided in section 9607(a )(3 ) or (4 ) 
o f  this title, (i) the term "ow ne r o r  o p e ra to r "  shall mean 
such common carrier o r other bona fide fo r hire carrier 
acting as an independent contractor during such transpor­
tation . (ii) the shipper o f  such hazardous substance shall 
not be considered to have caused o r  contributed to any 
release during such transportation which resulted solely 
f rom  circumstances o r conditions beyond his control!:].

(C )  [i]/n the case o f  a hazardous substance which has 
been delivered by a common or contract carrier to a 
disposal o r treatment facility and except as provided in sec­
tion 9607 (a ) (3 ) o r (4) o f  this title ( i )  the term “ owner or 
op e ra to r "  shall not include such common or contract car­
rier, and (ii) such common o r contract carrier shall not be 
considered to have caused or contributed to any release 
at suclr disposal o r treatment facility resulting from cir­
cumstances o r  conditions beyond its contro l! : ] .

(D )  The.term "ow ner o r o p e ra to r"  does not include a 
unit o f  State o r  loca l government which acquired owner­
ship o r  con tro l involuntarily through bankruptcy, tax delin­
quency, abandonment, o r other circumstances in which the 
government involuntarily acquires title by virtue o f  its fu n c ­
tion as sovereign. The exclusion p ro v id ed  under this 
parag raph sha ll not apply to any State o r  lo ca l government 
which has caused o r  contributed to the release o r threatened 
release o f  a hazardous substance f ro m  the fac ility , and such 
a S la te o r  loca l government sh a ll be sub jec t to the p ro v i­
sions o f  th i: chapter in the same m anner and  to the same 
extent, both p rocedu ra lly -and  substantive ly ,-as any 
nongovernm enta l entity, including liab ilirv  under section 
9607. **

(21 ) The term  "pe rson ”  means an individual, firm, co r­
poration , association, partnership, consortium , jo int ven­
ture, commercial entity, United States Government, State, 
municipality, commission, political subdiv ision o f  a State, 
o r any interstate body];] .

► I.A. S co p e  of S u p e rtu n d  
SARA § 101(c)

f # f  The term  “ release" means any spil ling, leaking, 
pumping, pouring, emitting, emptying, discharging, injec­
ting, escaping, leaching, dumping, o r disposing into the 
environment ( including the abandonment o r  discaiding o f  
barrels, containers, and other closed receptacles contain­
ing any hazardous substance o r  po llu tant o r  contaminant). 
but excludes (A ) any release which results in exposure to 
persons soley within a workplace, with respect to a claim 
which such persons may assert against the employer o f  such 
persons, (B )  emissions from the^ngine exhaust o f  a motor 
vehicle, ro l l ing stock, aircraft.v vcs<el<fiigrvyi»,»»w'11. pm m - 

t "i ■ ( t > r r t c r v ^ r ^ m i 7 c e ; ' - b T T ^ d o r r ^ :  
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/his title, and any 
/rovided under the 

§ 5121 et seq.][:].

fTfbpf sueh-Av^-H^-U  S. C . A . § 22101, n j^ toM4nrpwpmor- 
v ^ j ^ a i e n ^ G O T A a f j l u i P f n T e  o h a u y - o i l i a T t s c g i i w - a e t t t m r '  

ahy r eUHrSeoNi^rce1^pr4>diH^TT>f-^x-1 a I n Lu:Lefn—ci;ti t e r i al  
V j ^ m ^ t n v ~ > K i L'C!i5inu sil£--tte3it:mn»<*' t m d c L  _su.'U*m 

■/V+Jttt-M+Tnr^W^^xii-lluv-Hrie, and (D )  the nonnnl ap- 
plication o f  fertilizer!;]. <  /

(2d) The terms " r em ov e "  o r " r em ov a l ”  means! the 
cleanup or removal o f  released uazaidous swbMancoyfrom 
the em ironm t .(. such actions as mas be necessary/taken 
in the Avent ol the threat o f  release o f  hazardous sul/stances 
into thrtensironment, such actions as may he necA-ary to 
monnor\assess. and evaluate the release or threat/of release 
o f  hazarcraus substances, the disposal o f  removed material, 
or the iak\ne o f  such other actions as may be necessary 
to prevent! mimmize, or mitigate damage the public 
health o r welfare or to the environment, which may o the r­
wise result Prom a release or threat o f  release. The term 
includes, in audition, without being limited/o. security fen­
cing or other measures to limit access, provision o f  a lte r­
native water supplies, temporary evocua/ion and housing 
o f  threatened individuals not otherwise/provided for . ac ­
tion taken und^r section 9604(b ) o f  
emergency assistance which may be 
Disaster Relief AcM o f  1974 [42 U .S .C .

^ I.F . Cleanup Standa 
\ SARA § 101(d)

(2 4 ) The terms " rem edy "  or “ remedial action”  means-' 
those actions consistent with permanent remedy taken in­
stead o f  o r  in addition to removal/actions in the event o f  
a release o r threatened release o y a  hazardous substance 
into the environment, l o  p reven /o r  minimize the release 
o f  hazardous substances so that they do not migrate to 
cause substantial daneer'to present or future public health 
o r welfare or the enviroAfmm/ The term includes, but is 
not limited to. such actions at the location o f  the release 
as storage, confinement, per/meter protection using dikes, 
trenches, o r ditches, clay cds-er, neutralization, cleanup o f  
released hazardous substactces o r contaminated materials, 
recycling c r reuse, diversion^ destruction, segregation o f  
reactive wastes, dredginr/or excavations, repair or replace­
ment o f  leaking containers, collection o f  leachate and 
runo f f ,  onsite treatment or incineration, provision o f  a lter­
native water supplies/and any monitoring reasonably re ­
quired to assure that/such actions\arotect the public health 
and welfare and die environment! The term includes the 
costs o f  permanent relocation o f  residents and businesses 
and community facilities where th$ President determines 
that, a lone or irvcombination with ,other measures, such 
relocation is more cost-effective that) and environmenta l­
ly preferable \h the transportat ion ,,storage, treatment, 
destruction, Or secure disposition o f ls i te  o f  hazardous 
substances. </r may otherwise be necessary to protect the 
public health or [welfare. The term does not include o f f -  
iite transport o f  hazardous substances. o r the storage, 
treatment/destruction, o r secure disposition off-ite o f  such 
haza rJu i /  substances o r contaminated materials unless the 
Pre-idem determines that such actions (A )  are more com- 
e f l e c i / e  titan other remedial actions. (B )  will „ ;ea!e new 
cap.tyttv to ir.ar.aee. tn coint-i nice with M ihv 'c  v ot thc 
Sol.yf Vv js te  D -p,'-_| -\w; [-C L .>.C A h o '
h rn ra td o u s  *ur
a ’ tcctcd \ u „ .

.rccs addi’ ion to tho-c lev 
or tCT are nc»**-.i:y to pro

i-

health o r welfare or the environment from  a prevent o r 
potential risk which may be created by further exposure 
to the continued presence o f  such substances or materials;) 
w e lfa re th e  term includes) o f/s ite  transport and  o f/sue  
storage, 'treatment, destruction, o r  secure disposition o f  
hazardous substances a\id assoc ia ted  contam inated  
materials. ^  /

\ ►I.C . Faderalptatt Cost Sharing 
\ SAHA § 101(a)

(25) The terms " re spond " o r " re spon se "  means' 
remove. remn\a!. remedy! and remedial action[;], a ll such 
terms tincluding the tern\s " r e m o v a l"  and  "rem ed ia l ac­
t io n " ) include enforcement activities re la ted  th e re to .*

(26) The terms," t ranspo rt"  or " t ran spo r ta t ion "  means 
the movement o f  a hazardous substance by any mode, in­
cluding pipeline tasdefined in the Pipeline Safety Ac'.), and 
in the case o f  a hazardous substance which has beer, ac­
cepted fo r transportation by a common or contract car­
rier. the term • " ra n i t jq r i ”  o r " t ra n sp o r ta t io n "  shall in ­
clude any stoppage inftiansit which is temporary , inciden­
tal to the transportation movement, and at the ord inary 
opeiating convenience!pf a common or contract carrier, 
and any such stoppagc.shall be considered as a continuity 
o f  movement and not a s  the storage o f  a hazardous 
substance!;]. j  \

(27) The terms "Un ited States”  and " S la t e "  include the 
several States o f  the UnitedSta ies . the District o f  C o lum ­
bia, the Commonwealth o f  Puerto Rico. Guam . American 
Samoa, the United I States, Virgin Is lands, the Cc v  
monwealth o f  the Northern fylarianas, and any other ter­
r itory or possessioni over which the United States has 
jurisdiction!;] . j \

(28) The term "vessel”  means every description o f  water­
craft or other artificial contrivance used, o r  capable o f  be­
ing used, as a means o f  transportat ion on water[:].

(29 ) The terms "d isp osa l" ,  ‘ (haza rdous waste", and 
" t re a tm en t"  shall have the meariing provided in section 
1004 o f  the Solid \f'aste Disposal Act (42 U .S  C .A . § 
6903|[ : ] . \

(30) The terms "te rr ito r ia l sea”  and "contiguous zone" 
shall have the meaning provided in section 1362 o f  Title 33.

(31 ) The term "na tiona l contingency p la n ”  means the 
national contingency plan published under section 1321(c) 
o f  Title 33 or revisdd pursuant to seotion 9605 o f  this ti­
tle!; an<-l]. i \

(32 ) The terms " l i a b le "  or " l i a b i l i t y "  under this sub- 
chapter shall be construed to be the standard o f  liability 
which obtain* under section 1321 o f  T ft le  33.

(33 ) The term "po llu tan t o r c on tam in an t"sh a ll include, 
but nut he hie.ted to, any element, s ibstunce, compound, 
o r  m ixture, it:Jading disease-causing agents, which a fte r 
release into the environment and upon exposure, ingestion, 
inhalation, o r assimilation into any organistd , either direct 
Iv from  the er...ronmetii o r  indirectly by inge^tum through 
f o o d  churns a .n r  may reasonably be untie i/la lcd to cause 
death, disease behavioral abnorm alities, cancer, genetu

■iogicul m allunctnms nnclud .na m altum  - 
■ctnm) •>' p :,.y 'ii , )!  Je t um atiinn , m o n h  
. ro f i\p r in e . euet.it tha: 'he term ".ooil.i- 

shall not inclu.tc / v . ' ncum. .

m utation, p r  
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f  such Act U .S .C .A . § 2210), o r . for the purposes 
17 . \ n  9604 o f  this title or any other response action.
0t Release o f  source byproduct, o r special nuclear material 
?n>m\ any processing site designated under section 
79 11(X ( I  > or 79J -<a > ■*, 's a/)d (he normal ap-
plicatlort o f  fc r t ihm ( ; ) .

(23) The terms “ remove”  o r ' ' rem ova l"  means' the 
cleanup oXremov al o f  released hazardous substances from 
die emirorVient. such actions asunay be necessary ' taken 
in the event b f the threat o f  release o f  hazardous substances 
into the environment, such actions as may he necessary to 
monitor. asscsY and evaluate tl/e release or threat ol release 
o f  hazardous substances, the disposal o f  removed material, 
or the taking of. such other actions as may be necessary 
to prevent, mir.miizc, o r mitigate damage to the public 
health o r vvelfar? or to the environment, which may other­
wise result from a\release or threat o f  release. The term 
includes, in additioiX without being limited to. security fen­
cing or other measures to limit access, provision o f  a lte r­
native water supplies\ ternporary evacuation and housing 
o f  threatened individuals/not otherwise provided lo r , ac ­
tion taken under s e c tW  9604 (b ) o f  this title, and any 
emergency assistance vmich may be provided under the 
Disaster Re lie f Act o f  I9y4 [42 U .S .C .A . § 5121 et seq.][;J.

►  I.F. Cfoanup Standards 
£Af?A § 101(d)

(24 ) The terms “ rerj|!edy\“  o r “ remedial a c t ion "  means-' 
those actions consistent vviih permanent remedy taken in­
stead o f  o r in addition to removal actions in the event o f  
a release c r threatened release o f  a hazardous substance 
into the environment, to prevent o r minimize the release 
o f  hazardous substances so that they do not migrate to 
cause substantial dalnger to present or future public health 
o r  welfare or the environment'^ The term includes, but is 
not limited to, sudli actions at ( lie location o f  the release 
as storage, confinement, perimeter protection using dikes, 
trenches, o r ditches, clay cover, Neutralization, cleanup o f  
released hazardo/is substances o rcontam inated materials, 
recycling o r reule, diversion, destruction, segregation o f  
reactive wastes, dredging o r excavations, repair o r replace­
ment o f  leaking containers, collection o f  leachate and 
runo f f , onsite treatment o r  incineration, provision o f  alter­
native water supplies, and any mom'ioring reasonably re­
quired to assu/e that such actions protect the public health 
and welfare a/nd the environment. The term includes the 
costs o f  perrnanent relocation o f  residents and businesses 
and community facilities where the President determines 
that, alone o r in combination with oihdr measures, such 
relocation W more cost-effective than and environmenta l­
ly preferable to the transportation, storage, treatment, 
destruction/, or secure disposit-' -n o ffs ite o f  hazardous 
substances/ or may otherwise bi necessary to protect the 
public health or [welfare. The term does not include o f f -  
site transport o f  hazardous substances, o r the. storage, 
treatment, destruction, or secure disposition o f f . i te  o f  such 
hazardous substances or contaminated materials unless the 
Presiden) determines that such actions (A ) are more cost- 
e f fe c iv e  than other temeduil action-.. IB ) will acute  new 
capact'v to manage, in compi.mice with subtitle t ■>' >*>tie
So'a l W aste !> 
ha/atdous *uS ' 
attectcd t.ic.h'.v

'a i  -\c: |4 2  L s .C .A .  i  M 2 )
aces m 
or t O  are !.v».-"arv to

'ed at
’unl.c

health o r  welfare or the environment f/orn a present or 
potential risk which may be created b / fu r th e r  exposure 
to the continued presence o f  such sutyfanccs or materials:] 
welfare ; the term trk ludcs o f/s ite  transport and o ffs ite  
storage, treatment. des(n ic iion , o r  secure disposition o f  
haza rdous substances 'and associated contam inated 
materia ls. <  \  ,

►  I.C. Federat/St^l# Cost Sharing 
SARA J ,ifll(n)

S
(2 5 ) The terins " r e sp on d "  6 r  " re spon se " means 

remove, removal, remedy, and remedial action[:J, a ll such 
terms tincluding the tc rm .4 / 'rem ov aT \n d  "rem edia l ac­
t io n " ) include enforcement activities re lated therein .**

(26 ) The terms " t ranspo rt"  o r "t ransporta t ion" means 
the movement o f  a hazardous substance by any mode, in­
cluding pivchne j& '&VZctifayThtrP rp& i&ZS& xtf& tftand  
in the case o f  a hazardous substance which has been ac­
cepted lo r  transportation by a common o r contract car­
rier, the'term “ t ransport" o r " t ranspo r ta t ion ”  shall in­
clude any y ’oppage in transit which is temporary, inciden­
tal to the transportation movement, and at the ordinary- 
operating convenience o f  a common o r contract carrier, 
and any such stoppage shall be considered as a continuity 
o f  movement and not as the storage o f  a hazardous 
substance!;).

(27 ) The term s “ United States" and "S ta te ”  include the 
several States o f  the United States, the/District o f  Co lum ­
bia, the Commonwealth o f  Puerto Rico, Guam, American 
Samoa, the United States Virgin /Islands, the C om ­
monwealth o f  the Northern Marian /s , and any other ter­
ritory o r possession over which t/ie United States has 
jurisd ic t ion [ : j \

(28 ) The term  “ vessel”  means evferv description o f  w ater­
craft o r other artificial contrivance used, o r capable o f  be­
ing used, as a riVans o f  transportation on water!:].

(2 9 ) The termd\"d isposa l ’ ’ /  "haza rdous waste", and 
“ trea tment" shall'have the nieaning provided in section 
1004 o f  the Solid Waste Disposal Act [42 U .S .C .A . § 
6903)[ :] . \

(30 ) The terms ‘ Terri,toritil sea”  and "contiguous zone" 
shall have the meaning provided in section 1362 o f  Title 33.

(31 ) The term  "nationa l contingency p la n "  means the 
national contingency pkui.published under section 1321(c) 
o f  Title 33 o r revised pursuant to section 9605 o f  this ti­
tle!; and). \

(32 ) The terms " l i a b le "  or " l ia b i l i t y "  under this sub- 
chapter shall be construed to be the standard o f  liability 
which ob ta i t r  under section 1321 o f  Title 33.

(3 3 ) The term "po llu tant o r con tam inan t"sh a ll include, 
but not b \ lim ite d  to, any element, substance, compound, 
o r m ixture, including disease-causing agents, winch a fte r 
release into thhenvironment and upon exposure, ingestion, 
inhalation, o r  assimilation into any organism, either direct­
ly f r o m  the environment o r  indirectly by mgesrnm through 
f o o d  chums, will o r may reasonably be anticipated :<> cause 
death, disease, behaviora l abnormalities, earner, genetic 
mutation, physio logica l malfunctions (mcluding m a ltum - 
Itoiis ;n rep roduction } o r p h .s n .d  deform ations. :n a u h  
organisms o r  th tr offspring , except that the u rm "pn ,..,- 
taut i >r contu nm a'''." shall not include p e a . i,cun . 
eluding rude, o i l o r jn \  fraction il!ereni a Inch r
w.-.f sp ec if nail} listed or designated as a r
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Insert a new bill section to read:

"* Sec. 7. AS A6.03.822, as amended by sec. 1 of this Act, applies to

releases and substantial threats of r e l ease s that occurred before the 

effective date of this Act, and to that extent, AS /-6 . 03.822, as amended by 

sec. 1 of this Act, is retroactive in its effect. However, AS 46.03.322, 

as a m ended  by sec. 1 of this Act, does not a p p l y  to an action in which 

final judgment no longer subject to appeal has been entered before the 

effective date of this Act."

Renumber the following bill section accordingly.
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C O M M ENTS ON J O I N T  A N D  S E V E R A L  L I A B I L I T Y  
PROVISIO NS OF HB 68

House Bill 68 is m o d e l e d  on the federal "Superfund" 
laws, the C o m p r e h e n s i v e  Environ mental R e s p o n s e  C o m p e n s a t i o n  and 
L i a b i l i t y  A ct of 1980 (CERCLA), 42 U.S.C, § 9601, ftfc , and 
the s u p e r f u n d  A m e n d m e n t s  and R e a u t h o r i z a t i o n  A c t  of 1986 ( S A R A ) .

a  p r o v i s i o n  imposing joint and several l i a b i l i t y  upon 
p e r s o n s  h a n d l i n g  h a z a r d o u s  substance s has b e e n  i n s e r t e d  into HB 
68. No c o m p a r a b l e  p r o v i s i o n  exists in C E R C L A  and SARA. T h i s  has 
c r e a t e d  g r e a t  c o n c e r n  among parties w h o  m a y  be e x p o s e d  to joint 
and several l i a b i l i t y  for the followin g reasons;

1. M a n d a t o r y  joint and several l i a b i l i t y  m a y  p r o d u c e
i nequitable  and u n i n t e n d e d  results in some cases.

2. J o i n t  and several lia bility d e v e l o p e d  as a c o m m o n
law standa rd appli c a b l e  to m u l t l p l a - q e n e r a t o r  
h a z a r d o u s  waste sites. It is not an a p p r o p r i a t e  
stand a r d  to apply to the release of a single 
h a z a r d o u s  su bstance w h i c h  is not a waste.

In U.S. v. Chem-Dvne C o r p . . 572 F. Supp. 802 (S.D, Ohio 
1983), the c o u r t  e x a m i n e d  the le gis l a t i v e  h i s t o r y  o f  CERCLA. The 
term "joint and several liability" was i n t e n t i o n a l l y  d e l e t e d  from 
c e r c l a  "to a v o i d  a m a n d a t o r y  legislative s t a ndard  a p p l i c a b l e  in 
all s i t u a t i o n s  w h i c h  mig ht p r o d u c e  inequitable r e s ults in some 
cases." 572 F. Supp. at 808, T h e  term w a s  omitted

. . .  in order to have the scope of 
l i a b i l i t y  d e t e r m i n e d  u n d e r  common  law 
p rinciples, whe re a court p e r f o r m i n g  a 
case by case e valu ation of the c o m p l e x  
factual scenarios  a s s o c i a t e d  with 
m u l t l p l a - g e n e r a t o r  waste c i t e s  will 
a sses s the p r o p r i e t y  of a p p l y i n g  joint 
and s e v eral liabi lity on an individual 

? i a .

572 F. Supp. at 808 (Emphasis added).

T he c o u r t  w i s h e d  to p r e serve the a v a i l a b i l i t y  of the
c o m m o n  law a p p o r t i o n m e n t  standard w h e r e  the harm is divisible. 
R e s t a t e m e n t  (Second) of To rts §§ 433A, 881 (1976). W h e r e  two or 
more p e r s o n s  c a u s e  a s i ngle and indiv i s i b l e  harm, as in a 
m u l t i p l e - g e n e r a t o r  w a s t e  site, the common law calls for joint and 
several  liability. R e s t a t e m e n t  (Second) of Torts § 875. W h e r e  
two or m o r e  p e r s o n s  a re liable u n d e r  C E R C L A  § 9607, and one of
the d e f e n d a n t s  seeks to limit his l i a b ility on the g r o u n d  that
the h a r m  is c a p a b l e  of apportionment, the b u r d e n  of p r o o f  as to 
a p p o r t i o n m e n t  is u p o n  each defendant. R e s t a t e m e n t  (Second) of

-1-
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Torts § 433B. The ChemrDvne court c o n c l u d e d  that these common 
law rules "clearly e n u m e r a t e  the a n a lysis to be u n d e r t a k e n  when 
a p p l y i n g  [CERCLA] and are most likely t o  advan ce t h e  legi slative 
p o l i c i e s  and o b j e c t i v e s  of the Act." 572 F. Supp. at 810.

The c o n cept of joint and s e v e r a l  l i a b i l i t y  r e c e i v e d  
further a t t e n t i o n  in U.S. v. M o n s a n t o  C o . . 858 F.2 d 160 (4th Cir. 
1988). The d e f e n d a n t s  in this case w e r e  the o w n e r  of a haza rdous 
waste facility and a g r o u p  of h a z a rdou s w a s t e  generators. The 
Mo n s a n t o  c o u r t  noted "that the a p p roach  taken in C h e m - D y n e  was 
s u b s e q u e n t l y  c o n f irmed as c o rrect by C o n g r e s s  in its 
c o n s i d e r a t i o n  of S A R A ' s  co ntri b u t i o n  p r o v i s i o n s . "  858 F . 2 d at 
171 n . 23. T h e  M o n s a n t o  d e f e n d a n t s  w e r e  found to be j o i n t l y  and 
s e v e rally liable because, u n d e r  the R e s t a t e m e n t  rule, the y had 
failed tc s u s t a i n  t h e i r  burden of e s t a b l i s h i n g  a r e a s o n a b l e  basis 
for a p p o r t i o n i n g  liability. 858 F. Supp. at 172. T h i s  is not 
s u r p r i s i n g  since this case involved a m u l t i p l e - g e n e r a t o r  waste 
site.

The c o n c e r n  raised by HB 68 is that u n c o n d i t i o n a l  joint 
and several l i a b i l i t y  will be imposed in i n a p p r o p r i a t e  
situations. First, HB 68 is not limited to m u l t i p l e - g e n e r a t o r  
waste sites. W h e r e  m u l t i p l e  g e n e r a t o r s  h a v e  all d u m p e d  w astes at 
a disposal site, they h a v e  each c o n t r i b u t e d  to the h a r m  in a 
similar  manner, since it is t e c h n o l o g i c a l l y  imposs i b l e  to 
a p p o rtion  such harm, it is deemed indiv i s i b l e  and b r o u g h t  under 
the joint and several liabi l i t y  umbrella. Th is s i t u a t i o n  should  
be c o n t r a s t e d  w i t h  a case w here a h a z a r d o u s  s u b s t a n c e  p a s s e s  
t h r o u g h  a chai n of c u s t o d y  until an a c c i d e n t a l  r e l ease or 
disposal occurs. H B  68 w o u l d  impose j o i n t  and several l i a b ility 
on a p e r s o n  in the chain of custody, w i t h o u t  r egard to such 
factors as the care e x e r cised by the person, the l e ngth of time 
d uring w h i c h  the p e r s o n  was r e s p o n s i b l e  for the h a z a r d o u s  
substance, the p e r son'* rol® with regard to the h a z a r d o u s  
substance (e.g. broker, investor, jobber, c o m m o n  c a r r i e r  vs, 
manufacturer, w a 9 t e  generator, disposer, o r  c o n s u m e r ) .

Second, the c o n c e p t  of joint and several l i a b i l i t y  is a 
h arsh one and s h o u l d  be a p p lie d s p a r ingly in only t h e  m o s t  
c o m p e l l i n g  circumstances, such as the d i s p o s a l  of h a z a r d o u s  
wastes. However, H B  6 8 e n compasses not o n l y  h a z a r d o u s  wastes, 
but any s u b s t a n c e  w h i c h  m a y  have a d verse e n v i r o n m e n t a l  impacts. 
T h i s  includes  useful substances  in the 3 t r e a m  of c o m m e r c e  as well 
as w astes  w h i c h  h a v e  no e c o n o m i c  v a l u e  or use. One of the main 
p u r p o s e s  of C E R C L A  and SARA, and of HB 6 8 a s  well, is to 
d i s c o u r a g e  the i r r e s p o n s i b l e  disposal o f  wastes, It is not 
necess ary to d i s c o u r a g e  the i r r espo nsible d i s p o s a l  of v a l u a b l e  
s ubst ances in the s t r e a m  of c o m m e r c e  b e c a u s e  the m a r k e t p l a c e  will 
d i cta te t h a t  these s u b s t a n c e s  are h a n d l e d  responsibly.

Finally, A l a s k a  tort law does n o t  favor j o i n t  and 
several l i a b i l i t y  b e c a u s e  of the w i d e l y - h e l d  p e r c e p t i o n  t h a t  it

-2-
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is unfair. This is e v i d e n c e d  by the T o r t  R e f o r m  A c t  of 1986 (AS 
09,17.080) and the 1987 Initiative Propo s a l  No. 2. The r a t i o n a l e  
b e h i n d  this trend away from joint and several l i a b i l i t y  is that 
l i a b i l i t y  s h o u l d  b e a r  some r e l a t i o n s h i p  to d e g r e e  of fault. HB 
68 p r o v i d e s  for strict liability w i t h o u t  r egard to fault. To 
e n g r a f t  joint and several liability o n t o  this s tri ct l i a b ility  
s c h e m e  ia p a t e n t l y  u n f a i r  and is f u n d a m e n t a l l y  i n c o n s i s t e n t  wit h 
c u r r e n t  state law. T h e  b urde n of joint and several s tr ict 
l i a b i l i t y  is so o n e rous that it is l ikely to h a v e  a c h i l l i n g  
effect, e s p e c i a l l y  on smaller  b u s i n e s s e s  whos e c o n n e c t i o n  with 
h a z a r d o u s  s u b s t a n c e s  is incidental.

in conclusion, it appears t h a t  an a d e q u a t e  f r a m ew ork 
for joint and s e v e r a l  liability has e v o l v e d  in C o n g r e s s  and the 
federal courts, R a t h e r  t h a n  c r e a t i n g  a new f r a m e w o r k  w h i c h  will 
not w o r k  b e c a u s e  it is overbroad, i n a p p r o p r i a t e  and unfair, the 
o r i g i n a l  federal m o d e l  should be emulated.

M J R / m s
114/MEM4-28.049/ms



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M May I, 1989

SUBJECT: A w k w a r d  federal language 
SCS CSHB 6 8 ( J u d i c i a r y )

TO: Senator Jan Faiks, Chair 
Senate Judiciary C o m m ittee

FROM: Terri L
L e gislativ e Counsel

E n c l o s e d  is a n e w  draft of SCS CSHB 6 8 ( J u d i c i a r y ). As r e­
quested by Chris, paragraphs (1) - (4) of section 2 of the 
bill track the federal language he sent me, except for the 
additio n of "other than refined oil" in p a r a g r a p h  (4).

Paragr aphs (1) - (4) cannot be set out as separate 
paragrap hs b e c a u s e  the final p h r a s e  of p a r a g r a p h  (4) of the 
federal language applies to all fo ur paragraphs. That 
language is: " f r o m  w h i c h  there is a release, or a threatened 
r e l ease that causes the incurrence of r e s ponse  costs, of a 
h a z a r d o u s  substance." In the f e d e r a l  law, this p h r a s e  
appears as part of parag r a p h  (4), but, as y o u  know, A l a s k a  
drafting requirements do not allow a phrase that applies to 
an entire list to be put in the last p a r a g r a p h  of the list 
if the list is set out as separate paragraphs.

Therefore, in order to track the federal  language, as r e­
quested, the special pa ragraph inden tations h a v e  be en 
r e m o v e d  from section 2 of the bill.

Please let m e  k n o w  if I can be of f u rther assis t a n c e  on this 
matter.

T L : gc 
W K G 1 0/021

Enclosu re
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E n v i r o n m e n t a l  R e s p o n s e 42 USCS § 9607

r
§ 9607. Liability
(a) C overed persons; scope; recoverab le costs and dam ages; in tere st ra te ; 
“com parable m atu rity "  date . Notwithstanding any other provision or rule 
o f law, and subject only to the defenses set forth in subsection (b ) o f this
r£CtimL:

(1 ) the owner and operator o f  a vessel o r a facility,
(2 ) any person who at the time o f disposal o f any hazardous substance 
owned o r operated any facility at which such hazardous substances were 
disposed of,
(3 ) any person who by contract, agreement, or otherwise arranged fo r 
disposal o r treatment, o r arranged with a transporter fo r transport fo r 
disposal o r treatment, o f hazardous substances owned o r possessed by 
such person, by any other party or entity, at any facility o r incineration 
vessel owned or operated by another party o r entity and containing such 
hazardous substances, and
(4 ) any person who accepts o r accepted any hazardous substance.^ fo r 
transport to disposal o r treatment facilities, incineration vessels o r sites 
selected by such person,(from which)there is a release, o r a threatened 
release which causes the incurrence o f  response costs, o f  a hazardous, J  ^  
substance, sha ll-be

(A ) a ll costs o f removal o r remedial action incurred by the United

&

States Government o r a State or an Indian tribe not inconsistent with 
the national contingency plan;
(B ) any other necessary costs o f  response incurred by any other 
person consistent with the national contingency plan;
(C ) damages fo r in jury to, destruction of, o r loss o f natural resources, 
including the reasonable costs o f assessing such injury, destruction, o r 
loss resulting from  such a release; and
(D ) the costs o f any health assessment o r health effects study carried 
out under section 104(i) [42 USCS § 9604(i)].

The amounts recoverable in an action under this section shall include 
interest on the amounts recoverable under subparagraphs (A ) through (D ). 
Such interest shall accrue from  the later o f (i) the date payment o f a 
specified amount is demanded in writing, o r (ii) the date o f the expenditure 
concerned. The rate o f interest on the outstanding unpaid balance o f the 
amounts recoverable under this section shall be the same rate as is specified 
fo r interest on investments o f the Hazardous Substance Superfund estab­
lished under subchapter A  o f chapter 98 o f the Internal Revenue Code o f 
1954 [26 USCS §§ 9501 et seq.]. F o r purposes o f applying such amend­
ments to interest under this subsection, the term “ comparable maturity”  
shall be determined with reference to the date on which interest accruing 
under this subsection commences.
(b) Defenses. There shall be no liability under subsection (a) o f  this section 
fo r a person otherwise liable who can establish by a preponderance o f the

<9<(
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Su b m itted by A R E C A  to Senate J u d i c i a r y  C o m m i t t e e

April 27, 1989

P R O P O S E D  A M E N D M E N T  T O  SCS CSHB 6 8 (O&G)

Page 3, line 12 change: the p erio d to a s e m icoin and add "or

(3) in relation to (a)(5) of this section, that the person 

e x e r cised due care in arr anging for disposal, storage, or 

t reatment of the s u b s t a n c e  by another p a r t y  or e ntity or in 

arrang ing with a tra nsporter to tr ansport the s u b s t a n c e  for 

disposal, storage, or treat ment by another p a r t y  or entity."



SENATE CS FOR CS FOR HOUSE RILL NO. 6 8  (Judiciary) 

Section -by-Section  Analysis

Section 1: Section 1 amends the existing r ecordati on statutes to

provide that liens for state expenditures f r o m  the oil and h a z­

ardous substance release response fund m a y  be recorded.

Section 2: Section 2 repeals and reenacts ex isting AS 46.03.822.

Reenacted AS 46.03.822 identifies certain categories of r e s p o n s i­

ble parties that may be h e l d  strictly j o i n t l y  and severally 

liable for hazardous substance releases. These categories are:

(1) The person who owned or controlled the hazardous 

substance at the time of the release (hazardous s u b­

stance o w n e r ) .

(2) The present owner of the spill site (present site 

o w n e r ) .

(3) The person who owned the site at the time the spill 

occurred (past site o w n e r ) .

(4) The person who arranged for disposal of the hazar dous 

substance ( a r r a n g e r ) .

(5) The person who transports the hazardous substance to a 

site the person selects (transporter). Note: This 

transporter liability provision excludes transporters 

of refined oil.



Reenacted A S  46.03.822 also provides specific exemptions to the 

imposition of joint and several liability. Joint and several 

liability does not apply w h e r e  the spill r e s u l t e d  from

(1 ) an act of war

(2 ) an act of an independent third party, or

(3) an act of God.

The Sec. 2 exceptions also provide excl us i o n s  for certain 

categories of innocent landowners. The excep tions provide that a 

p e rso n is not liable as spill site owner if the person acquired

the site after the spill and the p e r s o n  is:

(1 ) an innocent p u r c h a s e r  of the site;

(2 ) a gover nmental b o d y  that acquired the site through an

i n v o l u n t a r y  transfer or >' o n d e m n a t i o n ;

(3) a Native c o rporation that acq uired the site u n d e r  

ANCSA;

(4) a person that a c q u i r e d  the site t h r o u g h  inheritance or 

bequest; or

(5) a state entity that a c q uired the site u n d e r  the S t a t e­

hood Act.

Section 2 also p rovides that joint and several liability will not 

apply if the person proves (1 ) that the h a r m  caused by the spill



is divisible, and (2 ) that there is a reasonable basis for a p­

portioning the costs and damages.

Section 2 also provides that a person may seek contri b u t i o n  from 

other liable persons. In a lawsuit for contribution, the court 

w o u l d  apportion damages and costs based upon fault and equitv 

c o n s i d e r a t i o n s .

Section  3: Section 3 provides a limitation on l i a b i lity for h a z­

ardous substance response a c t i o n  contractors. The section e x­

empts a response action con tr a c t o r  from l i a b ilit y unless the 

contractor's a c t ions were negligent, or g r ossly negligent, or 

constituted intentional misconduct.

Sections 4, 5, and 6 : Sections 4, 5, and 6 a m e n d  the d efinitio n 

provisions of A S  46.03.826. The amended definitions c o n form the 

bill's liability provisions (Section 2.) to those of the federal 

act (CF.RCLA). T he most important definitions are:

"Hazardous Substance": The definition incl udes oil as a

hazardous substance.

"Facility": The defini t i o n  excludes c o n s u m e r  products.

CERCLA d efinition is similar.



"Owner and operator": For abandoned sites, the definition

includes the person who p r e v i o u s l y  owned the site. However, 

the definition excludes persons who have same equitable 

interests b u t  do not p a r t i c i p a t e  in active manage m e n t  of a 

site or vessel. The CERCL A definition is similar.

"Release": T h e  definition e x c ludes  the e x p o s u r e s  which are

covered by workers' comp. The definition also excludes 

exhaust emissions. The C E R C L A  definition is similar.

"Transport": The definition includes m o v e m e n t  through a

pipeline. T h e  CERCLA  d e f i n i t i o n  is similar.

Section 7: Section 7 provides the state with a l i e n  for response

costs resulting f r o m  a h azardous s u b s tanc e r e l e a s e ,

Section 8 : Section 8 provides that the liability p r o v i s i o n s  c o n­

tained in amended A S  46.03.822 are retroactive.

Section 9: Section 9 provides that the act takes e f f e c t  i m m e d i­

ately.



A M E N D M E N T

TO: SCS CSHB 68 (Oil & Gas)

Page 1, Line 18, after "section,":

Insert "and the exception set out in (i) of this section"

Page 5, after line 17:

Insert a new subsection to read:

"(i) In an action to recover damages and costs, a 
person otherwise jointly and severally liable under :his 
section is relieved of joint liability and is liable severally 
for damages and costs attribute''’i.e to that person if the 
person proves that

(1) the harm caused by the release or 
threatened release is divisible; and

(2) there is a reasonable basis for 
apportionment of costs and damages to that person."



Proposed Amendment to SCS CSHB 68 (O&G)

On Page 3, Line 26, delete "or".

On Page 4, Line 1, delete and insert in lieu thereof or".

On Page 4, after Line 1, insert a new paragraph to read : "(3) the 

person is a corporation organized under 43 U.S.C. 1601-1628 (Alaska 

Native Claims Settlement Act) that acquired the facility under that 

Act."



Proposed Amendment to SCS CSHB*68 (O&G)

SCS CSHB 68 amends the current state statute imposing strict 

liability for the release of a hazardous substance. The bill 

establishes two defenses to the strict liability standard.

One defense would apply where a person otherwise liable under the 

Act proves that a third party, other than one in privity of 

contract with the person, caused the release and that the person 

exercised due care and took reasonable precautions with respect to 

the substance.

The second defense would apply where, even though a person may be 

in privity of contract with a third party, the property was 

acquired by the person after the release and the person establishes 

satisfaction of the due care and reasonable precaution requirements 

and establishes either that 1) at the time of the acquisition the 

person did not know and had no reason to know about the release, 

or that 2) the person is a government entity who involuntarily 

acquired the land.

The attached, proposed amendment to SCS CSHB 68 would treat Native 

Corporations in the same manner as a government entity who acquired 

land by involuntary transfer. In other words, if this proposed 

amendment is adopted, a Native Corporation, like a government 

entity, would not have to establish as a matter of fact that it did 

not know and had no reason to know that a hazardous substance was



•

released on ANCSA land prior to acquisition by a Native Corporation 

to escape liability under the Act. On the other hand, the 

Corporation, like any other person or government entity otherwise 

liable under the Act, would have to prove it exercised due care 

with respect to the hazardous substance and took reasonable 

precautions against third party acts or omissions to escape 

liability under the Act.

Although Native Corporations, in a strict sense, did not 

involuntarily acquire lands under the Alaska Native Claims 

Settlement :»ct, they selected vast areas of land from limited 

choices in a relatively short period of time. So, while the ANCSA 

selections were net truly involuntary in nature, they should be 

distinguished from and treated differently than other private 

sector acquisitions involving discreet business decisions.
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SENATE CS FOR CS FOR HOUSE RIEL NO. 6 8  (Judiciary) 

Sectio n-bv-Sectio n Analysis

Section 1: Section 1 amends the existing r ecordatio n statutes to

provide that liens for state expenditures from the oil and h a z­

ardous substance release response fund may be recorded.

Section 2: Section 2 repeals and reenacts existing AS 46.03.822.

Reenacted AS 46.03.822 identifies certain categories of r e s p o n s i­

ble parties that m a y  be h e l d  strictly j o i n t l y  and severally 

liable for hazardous substance releases. These categories are:

(1) The p erso n who owned or contr olled the hazardous 

substance at the time of the release (hazardous s u b­

stance o w n e r ) .

(2) The present owner of the spill site (present site 

o w n e r ) .

(3) The p erson who owned the site at the time the spill 

o c c urred (past site o w n e r ) .

(4) The p e r s o n  who arranged for disposal of the haz ardous 

substance ( a r r a n g e r ) .

(5) The p e r s o n  who transports the hazardou s substance to a 

site the person selects (transporter). Note: This 

transpor ter l iability p r o v i s i o n  excludes transporters 

of r e f ined oil.

0 ,7  t h e - o e P A f^ T -^ e io T  o f  <-a v ->



Reenacted AS 46.03.822 also proviues specific ex emptions to the 

imposition of joint and several liability. J oint and several 

liability does not apply where the spill r e s u l t e d  from

(1 ) an act of war

(2 ) an act of an i n depend ent third party, or

(3) an act of God.

The Sec. 2 exceptions also provide exclusions  for certain 

categories of innocent landowners. The exceptions p r ovide that a 

person  is not liable as spill site owner if the p e r s o n  acquired

the site after the spill and the p e r s o n  is:

(1 ) an innocent p u r c h a s e r  of the site;

(2 ) a governmental b o d y  that a c q u i r e d  the site t h rough an

involu n t a r y  trans fer or condemnation;

(3) a Native c o r p o r a t i o n  that acquired the site u nder 

ANCSA;

(4) a person that a c q u i r e d  the site t h r ough inher i t a n c e  or 

bequest; or

(5) a state e n t i t y  that a c q u i r e d  the site u n d e r  the S t a t e­

hood Act.

S e cti on 2 also provides that joint and several l i a b i l i t y  will not 

apply if the person proves (1 ) that the h a r m  caused by the spill



is divisible, and (2 ) that there is a reasonable basis for a p­

portioning the costs and damages.

Section 2 also provides that a person m a y  seek c o n t r i b u t i o n  from 

other liable persons. In a lawsuit for contribution, the court 

wo u l d  apportion  damages and costs based upon fault and equity 

c o n s i d e r a t i o n s .

Section 3: Section 3 provides a limitation on liability for h a z­

ardous substance response action contractors. The section e x­

empts a response actio n contra c t o r  from liability unless the 

contractor's actions w e r e  negligent, or grossly negligent, or 

constituted intentional misconduct.

Sections 4, 5, and 6 : Sections 4, 5, and 6 amend the definition

p rovisions of AS 46.03.826. The amended definitions confor m the 

bill's liability p rovi sions (Section 2) to those of the federal 

act (CF.RCLA) . The most importa nt definitions are:

"Hazardous S u b s t a n c e " : The definition includes oil as a

hazardous substance.

"Facility": The d e f i n i t i o n  excludes consumer products.

CERCLA definition is similar.



"Owner and operator": For a b a n doned sites, the defini tion

includes the person w h o  p r e v i o u s l y  owned the site. However, 

the d efinition  excludes persons who have same equitable 

interests but do not p a r t i c i p a t e  in active m a n a g e m e n t  of a 

site or vessel. The C E R C L A  d efinition is similar.

"Release": The d e f i n i t i o n  excludes the exposures w h i c h  are

c o v ered by workers' comp. The definition also excludes 

exhaust emissions. The C E R C L A  definition is similar.

"Transport": The d e f i n i t i o n  includes m o v e ment through a

pipeline. The C E RCLA d e f i n i t i o n  is similar.

Section 7: Section 7 provides the state w i t h  a lien for response

costs r e s u l ting f r o m  a h a z a r d o u s  substance release.

Section 8 : Section 8 p rovides that the liability provisions c o n­

tained in a m e nded AS 46.03.822 are retroactive.

Section 9: Section 9 provides that the act takes effect i m m e d i­

ately.



PRQP.QSED-AMENDMENT TQ _SC 8 C S H B  6 8  (O&G)

1.A. Page 7, line 27, delete s u b p a r a g r a p h  (B) and r e p l a c e  with:

(B) oil, except " hazardous subst a n c e "  d o e s  not include 

r e f i n e d  p e t r o l e u m  p r o d u c t s t or
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Original sponsor: R u l e s / G o v e r n o r

IN THE H O U S E  BY THE J U D I C I A R Y  C OMMITTEE

SENATE CS F OR CS FOR H O U S E  BILL NO. 6 S (Judiciar>)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

SIXTEE NTH L E G I S L A T U R E  - F I R S T  S E S S I O N

A BILL

For an Act entitled: "An Act r e l ating to l i a b i l i t y  for the release or

threatened release  of a h a z a r d o u s  substance; recov ery 

of state costs for an oil or h a z a r d o u s  substance 

release; liabili ty of r e s p o n s e  action contractors;

and pro viding for an e f f e c t i v e  date."

BE IT E N A C T E D  BY THE LEGISL A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 40.17.110(b) is amended b y  a d d i n g  a n e w  p a r a g r a p h  to

r e a d :

(60) a certificate re lat i n g  to a lien under AS 46.08.075.

* Sec. 2. AS 46.03.822 is r e p ea led and r e e n a c t e d  to read:

Sec. 46.03.822. STRICT L I A B I L I T Y  F O R  T H E  R E L E A S E  OF H A Z A RDO US 

SUBSTANCES. (a) N o t w i t h s t a n d i n g  any other  p r o v i s i o n  or rule of law

and subject only to the defenses set out in (b) of this section, the
®  £ j o i * V l y  a tw0 £  ~fo p * * •5«iv»-b o ^ -

f o l l owing persons are strictly liable for damages for injury to,

V0  d e s t r u c t i o n  of, or loss of n a t u r a l  r e s o u r c e s  of the state or a munic-
o *  -(kn. r+»ct>.

ipality, including the r ea sonable costs of a s s e ssing thp injury,

u

d)

destruction, or loss, and for the costs of response, containment, 

removal, or remedial action incurred by the state or a m u n icipali ty, 

and any other n e c e s s a r y  costs of r e s p o n s e  i n c u r r e d  by any other party, 

r e s u l t i n g  from an u npermitt ed r e lea se of a h a z a r d o u s  substanc e or, 

w i t h  respect to response costs, the s u b s t a n t i a l  threat of an u n p e r m i t­

ted rele ase of a hazardous substance:

( 1 ) the owner and o p e rato r of the vessel or facility from

/ / I
w h i c h  the release or threatened r e l ease occurred;

a V

J
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(2 ) a person who, at the time of disposal of the h a z a r d o u s

substance, owned or operated the f a c i l i t y  at w h i c h  the h a z a r d o u s

s ubstance was dispos ed of and the r e l e a s e  or t h r e a t e n e d  r e l e a s e  o c­

curred at that facility;

(3 ) a person who by contract, agreement, or o t h e r w i s e

arrange d for disposal or treatment, or a r r a n g e d  with a t r a n s p o r t e r  for 

transport for disposal or treatment, of a h a z a rdous substance o w n e d  or 

p o s s e s s e d  by the p erson or by any o t h e r  party or entity, at any f a c i l­

ity owned or o p e rated by anothe r p a r t y  or e n tity and c o n t a i n i n g  h a z­

ardous substances, and tne r e l e a s e  or threa t e n e d  r e l e a s e  o c c u r r e d  

during transport, disposal, or treatment;

(4 ) a p er son who a c c e p t e d  the h a z a r d o u s  su bst a n c e  for

t r a n sport to disposal or treat ment facilities  or sites selected  

by the person, f r o m  w h i c h  there w a s  a r e lease  or t h r e a t e n e d  r e­

lease of the h a z a r d o u s  substance that caused r e s ponse costs to be 

i n c u r r e d .

(b) In an a ction to r e cover damages  or costs, a p e r s o n  o t h e r w i s e  

liable u n d e r  this section is r e l i e v e d  f r o m  liability  u n d e r  this s e c­

tion if the p e r s o n  proves

( 1 ) that the release or t h r e a t e n e d  release of the h a z a r d o u s  

substance to w h i c h  the damages r elate o c c u r r e d  solely as a result of

(A) an act of war;

(B) except as p r o v i d e d  u n d e r  AS 46.03.823(c ), an 

intentional or n e g l i g e n t  act or o m i s s i o n  of a t hird party, other 

than a party or its agents in p r i v i t y  of contract with, or e m­

ployed by, the person, and that the p e r s o n

(i) e x e r c i s e d  due care w i t h  r e spect to the h a z­

ardous substance; and

(ii) took r e a s o n a b l e  p recau t i o n s  a g ain st the act 

SCS CSHB 6 8 (Jud) -2-
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or omis sion of irhe third p a r t y  and against the consequences 

of the act or omission; or

(C) an act of God; and

(2) in relation to (1)(B ) or (C) of this subsection, that 

the person, w i t h i n  a reasonable period of time after the act occurred,

(A) discovered  the r e l e a s e  or threatened release of 

the h a z a r d o u s  substance; and

(B) began operati ons to contain and clean up the 

h azardous substance.

(c) For purposes of (b)(1)(B) of this section, a third party or 

an agent of a third party is in p r i v i t y  of contract w i t h  the person 

who is otherwis e liable, if the third party or its agent and the 

p e r s o n  are parties to a land contract, deed, or other instrument 

transf e r r i n g  title or p o s s e s s i o n  of the real p r o p e r t y  on which the 

f acility in question is located, unless that prop erty was acquired by 

the person after the disposal or p l a c e m e n t  of the h a z a rdous substance 

on, in, or at che facility, and the p e r s o n  establishes that the pe rson 

has satisfied the requirements of (b)(1)(B) of this section and e s t a b­

lishes that

( 1 ) at the time the p e r s o n  a c q uir ed the facility the person 

did not k n o w  and h a d  no reason to k n o w  that a hazardous substance that 

is the subject of the release or t h r e a t e n e d  release was di sposed of 

on, in, or at the facility; or

(2 ) the person is a g o v e r n m e n t a l  entity that a c q u i r e d  the 

facilit y by escheat, or through another i n v oluntary transfer or a c q u i­

sition, or through the exercise of eminent domain a u t h o r i t y  by p u r­

chase or condemnation.

(d) To es tablish that a p erson h a d  no reason to k n o w  that the 

h a z a r d o u s  substance was dispo s e d  of on, in, or at the facility, as

-3- SCS CSHB 6 8 (Jud)



provide d in ( c ) ( 1 ) of this section, the person m u s t  have undertaken, 

at the time of acquisition, all r e a s o n a b l e  inquiries into the previous 

o w n e rship  and uses of the p r o p e r t y  consis tent w i t h  good commercial or 

cu s t o m a r y  p r a ctice in an effort to m i n i m i z e  liability. For purposes 

of this su bse c t i o n  a court shall take into account all r elevant facts, 

including

( 1 ) any specialized k n o w l e d g e  or experienc e the p e r s o n  has;

(2 ) the r e l ationship of the p u r c h a s e  price to the value of 

the p r o p e r t y  if it were  uncontaminated;

(3) commonly kno wn or r e a s o n a b l y  a s c e rtainable i nformatio n

about the property;

(4) the obviousness of the presence or likely presence of

c o n t a m i n a t i o n  at the property; and

(5) the ability to detect c o n t a m i n a t i o n  by a p p r o p r i a t e

i n s p e c t i o n .

(e) This section does not d i m inish the lia bility of a p e r s o n  who 

p r e v i o u s l y  owned or operated a faci lity or vessel and wh o w o u l d  o t h e r­

wis e  b e  liable. If the p ers on o b t ained actual k n o w l e d g e  of the r e­

lease or thre atened release of a h a z a r d o u s  substance at the facility 

or v esse l and s u b sequent ly t r a n s f e r r e d  o w n e r s h i p  to another w i thout 

d i s c l o s i n g  that knowledge, the p e r s o n  is liable u n d e r  (a)( 2 ) of this 

section, and a defense under (b)(1)(B) of this s e ction is not a v a i l­

able to the person.

(f) This section does not diminish the l i a b i l i t y  of a person

who, b y  an act or omission, caused or c o n t r i b u t e d  to the release  or

threa t e n e d  release of a ha zardous substance that is the subject of the 

a c t i o n  r e l ating to the facility or vessel.

(g) An indemnification, h o l d  harmless, or s i m ilar agreement, or 

c onve yance of any nature is not e f f e c tive to transfer liability under
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this section from the owner or o p e r a t o r  of a f a c i l i t y  or vessel or 

from a person w ho m i g h t  be liable for a release or s u bs tantial threat 

of a release  u n d e r  this section. This subsection does not bar an 

agreement to insure, h o l d  harmless, or indemnify a part y to the a g r e e­

men t  for liability u n d e r  this section. This subsectio n does not bar a 

cause of action that an owner, operator, or other p e r s o n  subject to

l i a b ility under this section, or a guarantor, has or w o u l d  have, by

r eason of subrogation or otherwise against another person.

(h) The state or a m u n i c i p a l i t y  is not liable under this section

for costs or damages as a result of actions taken in response to an

e m e r gency created by a release or threatened release  of a hazardous 

substance generated b y  or from a facility or v e s s e l  o w n e d  by another 

p e r s o n  unless the actions taken by the state or m u n i c i p a l i t y  c o n s t i­

tute gross negl ig e n c e  or intentional misconduct.

* Sec. 3. AS 46.03 is amended by adding a n e w  section to read:

Sec. 46.03.823. H A Z A RDOU S SUBSTANCE RESPONSE A C T I O N  CONTRACTORS,

(a) A  p erson w h o  is a response action contractor w i t h  respect to a 

re lease or threatened release of a hazardous substance is not civilly 

liable for injuries, costs, damages, expenses, or other liability that 

results from the r e lease or threatened release u nless the release or 

th r e a t e n e d  release is caused by an act or omission of the response 

a ctio n contractor that is negligen t or grossly n e g l i g e n t  or c o n s t i­

tutes intentional misconduct. To show negligence b y  a response action 

contractor, a claimant mus t show that the acts or omissions of the 

contr a c t o r  under the response action contract w e r e  not in accordance 

w i t h  generall y a c c epte d pro fessional standards and practi ces at the 

time the response action services were performed.

(b) The liability limitation under (a) of this section does not 

apply to a response action contractor who would o t h e r w i s e  be strictly
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liable u n d e r  any other p r o v i s i o n  of state or federal law.

(c) The defen se p r o v i d e d  in AS 46.03.822 (b)(1)(B) is not a v a i l­

able to a p o t e n t i a l l y  liable p e r s o n  w i t h  respect to costs or damages 

caused by an act or o m i s s i o n  of a response action contractor.

(d) Except  as p r o v i d e d  in (c) of thi. section, this section does

not affect the liab ility u n d e r  this chapter or un der a n y  other state 

law of a pe rson other than a response action contractor.

(e) This section does not affect the l i a b i l i t y  of a response

action contra c t o r  that m a y  arise from the response a c t i o n  contractor's 

failure to comply w i t h  the terms or conditions of a r e s ponse action 

c ontract or a remedi al a c t i o n  p l a n  if one has been a p p r o v e d  by the 

department.

(f) This section does not affect the liabil ity of an employer 

w h o  is a response a ction c ontra c t o r  w i t h  respect to an employee of the 

emplo y e r  u n d e r  any p r o v i s i o n  of law, including a law r e l a t e d  to w o r k­

ers' compensation.

(g) In this section,

1 ) "response action" means an action t a k e n  in connection 

w i t h  the m i t i g a t i o n  or clea nup of a hazardous s u b s t ance release or 

t h r e a t e n e d  release, i ncluding investigation, evaluation, plan d e v e l o p­

ment, m a pp ing and surveying, engineering, design and construction, 

removal, and equipment provision;

(2 ) "response a c tio n contract" means a w r i t t e n  contract or 

a g r e ement  to provide re sponse a ction w i t h  respect to a release or 

threat ened release of a h a z a r d o u s  subofance, entered into by a person 

w i t h

(A) the department; or

(B) another  person who has entered into an agreement 

w i t h  the department that provides for response a c t i o n  subject to
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the department's ove rsight and control;

(3) "response action c o n t r a c t o r "  means

(A) a p erson  w h o  enters into a r e s p o n s e  a ction c o n­

tract with respect to a r e le ase or threatened r e l e a s e  of a h a z­

ardous substance and w h o  is c a r r y i n g  out the contract; and

(B) a person who is r e t a i n e d  or h i r e d  by and is under 

the control of a p e r s o n  d e s c r i b e d  in (A) of this p a r a g r a p h  to 

p r o v i d e  services r e late d to the r e s ponse action contract.

* Sec. 4. AS <*6.03.826(3) is a m e n d e d  to read:

(3) "having control over a hazardous s u b s t a n c e "  means 

producing, handling, storing, transporting, or r e f i n i n g  a hazardous 

su b s t a n c e  for commercial p u r p o s e s  immediately b e f o r e  entry o f  the 

h a z a r d o u s  substance into the a t m o s p h e r e  or in or u p o n  the water, 

surface, or subsurface land of the state, and s p e c i f i e a 2.1 y includes 

b a i l e e s  and carriers of a h a z a r d o u s  substance;

* Sec. 5. AS 46.03.826(4) is a m e n d e d  to read:

(4) "hazardous s u b s t a n c e "  m eans

(A) an element or c o m p o u n d  which, w h e n  it enters i nto 

the atmosphere or in or upon the w a t e r  or surface or subsurface 

land of the state, p r e sents an im minent and s ubstantia l danger to 

the public h ealth or w e l f are, i n c l u d i n g  but not limited to fish,

- nimals, vegetation, or any part of the natural h a b i t a t  in whic h 

they are found; [OR]

(B) oil; or

(C) a substance d e f i n e d  as a hazardous substance under 

42 U.S.C. 9601(14);

* Sec. 6 . AS 46.03.826 is a m e n d e d  b y  a dd ing n e w  p aragra phs to read:

(8 ) "facility" includes a

(A) building, structure, installation, equipment,
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well, pit, pond, lagoon, impoundment, ditch, landfill, storage 

container, m o t o r  vehicle, r o l l i n g  stock, aircraft, or p i p e  or 

pipeline, including a pipe into a sewer or p u b l i c l y - o w n e d  t r e a t­

ment w o r k s ;

(B) site or area at which a hazardous s u b s t a n c e  has

be e n  deposited, stored, dispo s e d  of, placed, or o t h e r w i s e  l o c a t­

ed ;

(9) "natural resources" m e a n s  land, fish, wildlife,  biota, 

air, water, ground water, d r i n k i n g  w a t e r  supplies, and o t h e r  such 

r e s o u r c e s  b e l o n g i n g  to, m a n a g e d  by, h e l d  in trust by, a p p e r t a i n i n g  to, 

or o t h e rwise  controlled by tha state or a municipality;

( 1 0 ) "vessel" means every description of w a t e r c r a f t  or 'other 

a r t i f i c i a l  contrivance that is used, or is capable of b e i n g  used, as a 

m e a n s  of transportation on water, or that carries h a z a rdous substance s 

for the purpose of incineration of the hazardous substances.

* Sec. 7. AS 46.08 is amended by a d d i n g  a n e w  section to read:

Sec. 46.08.075. LIENS A G A I N S T  P R O PE RTY AS S E C U R I T Y  F O R  STATE

EX P E NDITUR ES. (a) The state has a lien for expenditures by the state 

from the oil and hazardous s u b s t a n c e  r e le ase response fund or f r o m  any 

o t h e r  state fund, for the costs of response, containment, removal, or 

r e m e d i a l  action resulting f r o m  an oil or hazardous s u b s t a n c e  spill, 

or, w i t h  respect to response, costs, the substantial threat of a 

re l e a s e  of oil or a hazardous sub: :ance against all p r o p e r t y  o w n e d  by 

a p e r s o n  w h o  is determined b y  the commi ssioner to be liable for the 

e x p e n d i t u r e s  under this chapter, AS 46.03, AS 46.04, 42 U.S.C. 9607, 

or other state or federal law. The lien includes interest, at the 

m a x i m u m  rate allowable u n d e r  AS 45.45.010(a), from the date of the 

expend itures. The state may file an action in a court of c o m p e t e n t  

j u r i s d i c t i o n  in order to foreclose on the lien.
I
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(b) A lien established under this section again st real p r o perty 

is not effective until

( 1 ) a certificate of lien is r e c o r d e d  in the district 

record e r ' s  office for the district in w h i c h  the p r o p e r t y  is located, 

descri b i n g  the property and stating the amount of the lien, the name 

of the owner as grantor, and, if known, the name of the p e r s o n  causing 

the oil or hazardous substance release; and

(2 ) the commissione r sends a copy of the ce rtif i c a t e  of 

lien by cer tified mail return receipt requested, or a c t u a l l y  delivers 

a copy of the certificate of lien, to the persons d e s c r i b e d  in ( 1 ) of 

this su bsec t i o n  and to all other persons of record h o l d i n g  an interest 

in the property.

(c) W h e n  any amount w i t h  respect to which a lien has b e e n  r e­

corded u n d e r  this section has been paid or reduced, the commis s i o n e r  

shall, u p o n  request of the p r o p e r t y  owner, issue a c e rtificate d i s­

chargin g or partially r e l e a s i n g  the lien. That c e r t i f i c a t e  m a y  be

recor d e d  in the office in w h i c h  the cer tificate of lien w a s  recorded.

(d) The commissioner may, in the commissio ner's discretion, 

reduce, discharge or p a r t i a l l y  release a lien u n d e r  this section if a 

bond, or other security, in a f o r m  and an amount satisf a c t o r y  to the 

c o m m i s s i o n e r  is posted. The bond or other security m u s t  include an 

amount sufficient to cover the cost of execution, collection, or 

foreclosure, including attorney fees. A  reduction, discharge, or 

partial release may not be g r a n t e d  under this subsec t i o n  if it w o u l d  

b e  c o n t rary to the public interest. W h e n  a lien is reduced, d i s­

charged, or par tially r e l eased under this subsection, the c o m m i s s i o n e r  

shall, at the request of the p r o p e r t y  o Tier, issue a certif i c a t e  to 

that effect.

(e) A  person w i t h  an o wner s h i p  interest in p r o p e r t y  against
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w h i c h  a lien is recorde d may bring an action in a court of competent 

j u r i s d i c t i o n  to require that the lien be released. The lien m a y  be 

r e l e a s e d  to the extent of that person's ownership interest if the 

court finds that the p e r s o n  is not liable for the expenses incurre d by 

the state in c onnectio n with the costs of response, containment, 

removal, or remedial actio n r esulting from the oil or hazardous s u b­

stance release or threat of release of oil or a hazardous substance.

* Sec. 8 . This Act takes effect immed iately under AS 01.10.070(c).
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