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Alaska Environmental Lobby, Inc.

A PO. Box 22151 luncau, Alaska 99002 907-586-2345

AEL ISSUE PAPER
HB 68 STRICT LIABILITY FOR HAZARDOUS SUBSTANCES

The Alaska Environmental Lobby strongly supports HB 68 for the following
reasons:

This bill will save public money at no additional cost to the State by
recovering public costs of containing or cleaning up hazardous substance
spills. Currently the State and local communities often must bear the
financial burden of clean up costs. Passage of the bill would reduce
the demand of the State for funds for the cleanup of hazardous
substances.

The bill insures the recovery of public money by granting the State an
immediate right to file a lien on an equal basis with other creditors
when a party responsible for improper waste disposal declares
bankruptcy.

The bill promotes the responsible disposal of hazardous substances
through a more clearly defined liability than that found within the
current law.

The responsible disposal of hazardous wastes protects the public health,
the environment, and the economy of the State.

Becky Achten
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM May 4, 1989

SUBJECT: Miscellaneous Comments
SCS CSHB 68 (Judiciary)

TO: Senator Jan Failcs, Chair
Senate Judiciary Committee

FROM: Terri Lauterbach®/AKX~- "
Legislative Counsel

Enclosed is a new draft of SCS CSHB 68 (Judiciary).

As Tam Cook explained to Chris Christensen yesterday, the
time constraints under which this draft was prepared did not
allow us to review the draft with the thoroughness we would
have liked to exercise.

In addition to time constraints, we were under directions
from Chris to avoid making changes in the federal language
and assistant AG language submitted for the draft.

Within these constraints, we were able to make some improve—
ments in the draft with Chrisl consent. However, we contin—
ue to have reservations in the following areas, among oth—

ers :

(1) Page 2, lines 1-5: The placement of the phrase
"other than domestic sewage"™ 1is awkward at best, and
ambiguous at worst.

(2) Subsection (J) on pages 5-6: Whether this sub-—
section provides all the essential provisions needed

for a contribution action is an open question, particu—
larly in light of the fact that the recent initiative
repealed our contribution statutes.

(3) Definition of "owner or operator™: The phrase used
on page 1, line 27, 1is "owner and operator.”™ The
defined term should be the phrase that is actually



Senator Jan Faiks
Page 2
May 5, 1989

used. Or 1is it your intent that a person be both the
owner and operator before liability attaches? We sug—
gest using "owner or operator™ on page 1, line 27.

(A) We are uncertain whether the extent of
retroactivity provided in sec. 8 of the draft is con—
sistent with due process requirements.

(5) We are uncertain whether the use of federal lan—
guage in the definitions and elsewhere achieves a co—
herent objective within the overall scheme of the bill,
which includes language other than federal language.

We are not suggesting that more federal language be
used, only that you carefully review the federal def—
initions to see if they accomplish your objectives in
the context of this draft.

(6) I have deleted a personal pronoun and some uses of
"which™ and "such," in the submitted language, in keep—
ing with the plain English requirements of our drafting

manual. However, there remain several other types of
language that we would not ordinarily use in a bill
draft.

Given our reservations as listed, we cannot guarantee that
the enclosed draft reflects a cohesive set of sections with
workably clear language.

Please let me know if I can be of further assistance.

TL:gcC
WKG10/048

Enclosure
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CS HB 68 (Judiciary)
page 5 4 line 17/ add new subsection as follows:

©O) In an action to recover damages or costs, a court .°hall
determine if a rational basis exists for apportionment of the harm

and shall apportion the damages or costs accordingly.



DEPT. OF ENVIRONMENTAL CONSERVATION

POSITION PAPER

CSHB 68 (Oil and Gas)

April 14, 1989

Title

An Act relating to liability for the release or threatened release
of a hazardous substance; recovery of state costs for an oil or
hazardous substance release; liability for response action
contractors; and providing for an effective date.

Effect of the Bill

The purpose of the bill is to strengthen the State"s ability to
obtain cleanup of hazardous substance spills.

Section 1 of the bill includes a technical amendment regarding
filing of liens.

Section 2 of the bill would make the state®s requirements for

liability for releases of hazardous substances explicit. The
current statute refers to a "person owning or having control over
a hazardous substance . . . " as being strictly liable for a

release of that substance. The bill would explicitly expand the
coverage of this provision to include other parties that have
responsibility for hazardous substances. These include:

- Those who generate hazardous wastes;

Those who have control over sites where hazardous
substances are released;

Those who transport hazardous wastes iIn cases where the
transporter also selects the disposal method.

These parties are currently liable under common law, but the
proposed statute would clarify this liability and reduce the need
for litigation. This is necessary to ensure that the key parties
who manage hazardous substances are liable if the substances are
released.

Defenses for liability are included for third party acts, acts of
war, innocent landowners, and certain other cases.

The Oil and Gas Committee added an amendment that would clarify
that transporters of refined petroleum products are not liable as



transporters under the terms of the bill.

Section 3 establishes provides that response action contractors who
are called upon to response to a spill are liable for actions
caused by their own negligence.

Sections 4, 5 and 6 include definitions.

Section 7 of the bill would enable the state to file a lien against
assets of a responsible party to recover its costs for cleanup of
oil and hazardous waste sites, 1In cases where the responsible party
declares bankruptcy. At present, the Department must first secure
a judgement through the court and then participate in a bankruptcy
proceeding. The bill would not supercede the claims of secured
creditors such as mortgage-holders.

Department Position
The bill was introduced at the request of the Governor. The

Department strongly supports the bill and feels that it 1is
necessary to provide appropriate tools to ensure that hazardous

substance releases may be responded to properly. The First two
sections of the law incorporate provisions similar to the liability
provisions of the federal 'Superfund” law into state law. The

third section would implement a recommendation made to the states
by the U.S. Supreme Court.

The people of tir state are discovering increasing numbers of
problems from spills and 1improper management of hazardous

substances. It is 1imperative that parties who manage these
materials take care to keep them out of the state"s waters and
lands. This will only happen if all the parties who manage

hazardous materials are fully responsible for proper management.

This bill would allow the department to ensure that the party
responsible for an action such as spilling hazardous substances,
dumping barrels of hazardous materials on private propertv or for
abandoning a contaminated site and then transferring title, can be
held liable. This will provide a powerful incentive for proper
management.

Fiscal Effect

There will be no additional costs resulting from this bill. The
legislation would reduce State expenditures for cleanup over the
long-term, as responsible parties will be footing a greater share
of the cleanup bill. The Department has prepared a zero Tiscal
note.
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Environmental Response 42 USCS §96C7

§9607. Liability

(a) Covered persons; scope; recoverable costs and damages; INnterest rate;
“comparable maturity” date. Notwithstanding any other provision or rule
of law, and subject only to the defenses set forth in subsection (b) of this
section—
(1) the owner amd operator of a vessel or a facility,
(2) any person who at the time of disposal of any hazardous substance
owned or operated any facility at which such hazardous substances were
disposed of,
(3) any person who by contract, agreement, or otherwise arranged for
disposal or treatment, or arranged with a transporter for transport for
disposal or treatment, of hazardous substances owned or possess*d by
such person, by any other party or entity, at any facility or incineration
vessel owned or operated by another party or entity and containing such
hazardous substances, and
(4) any person who accepts or accepted any hazardous substances for
transport to disposal or treatment facilities, incineration vessels or sites
selected by such person,(lyom which)there is a release, or a threatened
release which causes the incurrence of response costs,.of K hazardous, /
snhsrnnc™iil » I my
(A) all costs of removal or remed'al action incurred by the United
States Government or a State or an Indian tribe not inconsistent with
the nationni contingency plan;
(B) any ether necessary costs of response incurred by any other
person consistent with the national contingency plan;
(C) damage for injury to, destruction of, or loss of natural resources,
including the reasonable costs of assessing such injury, destruction, or
loss resultii; g from such a release; and
(D) the costs of any health assessment or health effects study carried
out under suction 104(i) [42 USCS § 9604{i)].

The amounts recoverable in an action under this section shall include
interest on the amounts recoverable under subparagraphs (A) through (D).
Such interest shall accrue from the later of (i) the date payment of a
specified amount is demanded in writing, or (ii) the date of the expenditure
concerned. The rate of interest on the outstanding unpaid balance of the
amounts recoverable under this section shall be the same rate as is specified
for interest on investments of the Hazardous Substance Superfund estab-
lished under subchapter A of chapter 98 of the Internal Revenue Code of
1954 [26 USCS 88 9501 et seq.]. For purposes of applying such amend-
ments to interest under this subsection, the term “comparable maturity”
shall be determined with reference to the date on which interest accruing

under this subsection commences.

(b) Defenses. There shall be no liability under subsection (a) of this section
for a person otherwise liable who can establish by a preponderance of the

283
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LEGISLATIVE AFFAIRS AGENCY

MEMO RANDUM January 26, 1989

SUBJECT; Delegation of legislative authority
(Work Order No. 6-0661)

TO: Representative Max Gruenberg
Co-Chairman, House judiciary Committee

FROM: Richard A. Bradley
Legislative Counsel”

Mark Handley has asked that we comment on the question pre—
sented by the adoption of federal law or regulations by ref—
erence in state statutes. An example of this 1is found in a
Governor®s bill: HB 70. Sec. 3 of the bill provides tnat

the department "shall pay for prescribed drugs under

AS 47.07.030(b) 1in accordance with 42 C.F.R. 447.331 --

447 _.334.

Ferhaps the best argument for not incorporating Federal ref—
erences, particularly to regulations but also to laws, 1is
that the Federal authorities may change the Federal laws.

If they do, the references are either disregarded ("we know
what was 1intended by the law™) or they cripple the law.

A good case can be made that such an adoption 1is unconstitu—
tional as a delegation of legislative authority. Whether it
is, or not, may be unimportant because we believe that it 1is
done frequently and necessarily in many areas where state
officers operate under Federal regulations that have a habit
of changing frequently.

But the solution to the problem presented in HB 70 can be
easily addressed quite constitutionally by granting the com—
missioner of health and social services the authority to
adopt by regulation whatever formula the state wants-- as,
for example, by saying that the department "shall pay for
prescribed drugs under AS 47.07.030(b) under regulations
adopted by the commissioner in conformity with applicable
federal regulations.”™ The regulatory framework permits rap—
id amendment of the regulations and yet a state officer with



Representative Max Gruenberg
Page 2
January 26, 1989

expertise in the area is monitoring the developments and is
able to keep the law current.

IT federal laws or regulations are amended in a fashion un-—
acceptable to state officers, the assistance of the legisla—

ture can be requested.

IT I may be of further assistance, please advise.

RAB:kb:gc
wkk1/075
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 18, 1989

SUBJECT: HB 68 and repeal or amendment of
an initiative (HB 68)

TO: Representative Curt Menard, Co-chair
House Resources Committee

FROM: Terri Lauterbach
Legislative Counsel

You have asked whether HB 68's amendment of AS 46.03.822(a)
to provide for joint and several liability for the release
or threatened release of a hazardous substance violates con-
stitutional restrictions onamendment and repeal of initia-
tives. You have also asked for a general discussion of the
extent to which the legislature may amend or repeal a law
that has been enacted by initiative.

With regard to HB 68, it is my opinion that i1ts amendment of
AS 46.03.822(a) to provide for joint and several liability
for damages described by that sectiondoes not violate con—
stitutional restrictions onamendment and repeal of initia—
tives. It has the effect of amending Initiative 87-02 in a
permissibly narrow way.

The constitutional provision governing this question IS sec.
6, art. XI, Constitution of the State of Alaska, which pro—
vides:

SECTION 6. ENACTMENT. IT a majority of the votes cast
on the proposition favor its adoption, the initiated
measure 1is enacted. IT a majority of the votes cast on
the proposition favor the rejection of an act referred,
it is rejected. The lieutenant governor shall certify
the election returns. An initiated law becomes effec—
tive ninety days after certification, 1is not subject to
veto, and may not be repealed by the legislature within
two years of its effective date. tt. may be amended at
any time. An act rejected by referendum is void thirty



Representative Curt Menard
Page 2
January 18, 1989

days after certification. Additional procedures for
the initiative and referendum may be prescribed by law.
(Emphasis added.)

The Alaska Supreme Court has addressed the question whether
a law may be amended and has shown a tendency to approve
amendments quite broadly. Thus a reduction in penalties in
an initiated law was approved in Warren v. Thomas. 568 P.2d
400 (Alaska 1977). And, 1in Warren v. Boucher, 543 P.2d 731
(Alaska 1975), the Alaska Supreme Court acknowledged that
the power to amend an initiative was an explicit "check or
balance™ against the initiative process.

Furthermore, an Attorney General®s opinion concluded that
the legislature could alter or delete an initiative's re—
guirement that the capital site contain no less than 100
square miles of state land as well as the requirement that
the site selected be more than 30 mile3 from either
Anchorage or Fairbanks. Op. Att"y Gen., August 19, 1975.

In my view, the Constitution asks the legislature to. give
deference to the wishes of the people as expressed in an
initiative, at the same time recognizing that an initiative
may present policy problems that the legislature may need to
resolve. Because the people may not themselves address the
difficulties in a particular initiative by amending it but
rather must vote it up or down, the constitution permits the
legislature to amend it at any tinme.

The Thomas court suggested that there could be situations 1in
which an amendment so vitiates an act passed by initiative
that it constitutes its repeal. In my opinion, that issue
is not raised by the amendment in HB 68. The amendment 1in
HR 68 changes the initiative's general rule of several
liability with respect to only a limited type of tort
action. In being so narrow, the amendment could not be said
to vitiate the initiative.

In discussing HB 68, | hope the general parameters of legis—
lative power to amend or repeal an initiative have been
clear. The legislature may amend an initiative at any time
as long as that amendment does not change the law passed by
the initiative so much that it amounts to a repeal of that
law. The legislature may repeal an initiative within two
years of its effective date.



Representative Curt Menard
Page 3
January 18, 1989

I hope this discussion is helpful to you. IT 1 may be of
further assistance, please let me know.

TL :gc
WKG5/105



January 24, 1989

,-1""wThe Honorable Curt Menard

Alaska State Legislature

House of Reprecentativ/es ; .4 ; - =
"A"P:;P.0. Box V * “-
Juneau, Alaska 99811
- Re: HB 68andBallot Measure No. 2
5. Our File No. 661-89-0302
lv.foy * - .- *
. ; Dear Representative Menard:

31&.V. <* " ene >
AR

%e, .

\t*f

V. %,

You have asked for our opinion on whether HB 68, which
concerns strict and joint and several liability for hazardous
substances releases, would conflict with the 1intent of Ballot
Measure No. 2 adopted by the voters during the mostrecent gen—
eral electiron. Youuhaveve aliso matde: aX genenkc Inguimyregaypding
legislative repeal or amendment of laws enacted by initiative.

The short answer to your first question 1is no. The
summary response to your second inquiry 1is that an initiative may
not be repealed by the legislature for a period of two years
after its effective date, but it may be amended at any L- ?e. Our
analysis follows.

* o L , .

First, Ballot Measure No. 2 effected two very specific
and discrete changes in the manner 1in which liability and damages
for traditional personal injury torts will be assessed: it limits
a party"s liability to 1its actual percentage of fault and it
repeals a statutory right of contribution among two or more
persons who were jointly and severally liable for the tort. 1/
Ballot Measure No. 2 did not expressly repeal any other statutory
provision concerning strict and jJjoint and several Jliability.
Most pointedly, it is silent on the strict and joint and several
eliability provisions of AS 46.03.758(e) and other statutes set
forth in AS. 46.03 and AS 46.04 concerning oil and hazardous
substance releases. For this reason, we do not believe that HB
68 would infringe upon Ballot Measure No. 2.

1/ The precise Jlanguage of Ballot Measure No. 2 amends a
portion of AS 09.17.080(d) and repeals AS 09.16.
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Furthermore, the intent of the voters 1in approving

Ballot Measure No. 2 can be ascertained from the arguments made

V* "v;in support of the initiative. In Re Lance W., 694 P. 2d 744, 753
5= (Cal = 1985). See also Carman v. Alford, 644 P. 2d 192 (Cal.

; e v©" 1982) (election materials helpful in discerning voters®™ intent);
;rr.f<Los Angeles County Transp. Comm, v. Richmond, 643 P. 2d 941 (Cal.
1982) (ambiguities in initiative resolved by referring to
earguments in support). 1In this case,” that it a relatively easy

y v *" task. y>nu .

~ The attached advertisement paid for by the coalition
_ e-Jdsrsupporting Ballot Measure No. 2 unequivocally states that:
A& vj0or<qv; ; . o o
Te Ballot Measure No. 2 will have no impact on
z Alaska®s environmental protection laws.

.
emphaeis in original). See Attachment 1. 1J1n addition, the
*2 . "™ coalition supporting Ballot Measure No. 2 explidcitly agreed with
-~-legislativecounsel thatit would haveno effect on state
-Venvironmental laws. Id.This advertisement is direct evidence

of the voters®™ intent not to affect the Iliability provisions,
*,leees>* * jncluding strict and joint and several liability, of state
* environmental laws. Enactment of HB 68, amending the provisions
of AS. 46.03.822, will thus not violate the intent of the voters

in approving Ballot Measure No. 2.

AS to your second question, section 6 of article Xl of

. r- 7 the state constitution provides that the legislature may amend a
/-re law enacted by initiative, but may not repealthe 1initiative

within two years of its effective date. "[T]he legislature has

broad powers to amend an Initiative.” Warren v. Thomas, 568 P.2d

400, 402 (Alaska 1977)(fn. omitted). There could be a point at
which amendment and repeal tend to converge where, Tfor example,
"the Jlegislature has exceeded that broad, power by passing an
amendment which so vitiates the initiative as to “constitute 1its
repeal™". Supra, 568 P.2d at 402 (citation omitted). 2/ The
passage of HB 68* however, does not raise this spectre.

"[A]Jn amendment of an act operates as a repeal of its
*m.provisions to the extent that they are materially changed by, and

2/ The Alaska Supreme Court has vreserved judgment on the
precis i question of when an amendment might constitute a repeal
of an initiative, Warren v. Thomas, supra, 568 P. 2d at 404.
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. . -rendered repugnant to, the amendatory act.” Id. (citation omit-

VorATA ted). Nothing in HB 68 is repugnant to Ballot 'Measure No. 2.

<sm\othing in Ballot Measure No. Z 1s materially changed by HB 6s .

...Ballot Measure No. 2 simply did not address the liability provi-

5ions of environmental laws, which is precisely what HB s does.

N > rSince the subject matter of HB 68 was not even contemplated in

o> -V adoption of ballot Measure No. 2, it can hardly be said to
‘m?*materially change or be repugnant to the ballot measure.

'v.”. ~We hope that this adequately responds to your ques-
tions. Please feel free to contact us for further information.

*4 IV

Very truly yours,

ML GRACE BERG SCHAIBLE
ATTORNEY GENERAL *

Madeleine R. Levy

) &F* o .
SISt~ = & Assistant Attorney General

MRL:jem

Lv? Attachment
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"MEMORANDUM ""— State of Alaska

o dmm’ : DEPARTMENT OF LAW
DATE:
Honorable Dennis Kelso November 2, 1988 - .
*mbmll | >Cnmwt na-tnnnr  «mm-a- FILE NO:
Department of Environmental 661-89-0172
Conservation _ telephoneno:
P.0O. Box O
THRU: Juneau, Alaska 99811-1800 SURJECT: 276-3550
o ) Implications of Proposed
Ballot Measure No. 2 1
FROM:

R< LeVy

Assistant Attorney General
- - Natural Resources - Anchorage

CONFIDENTIAL - ATTORNEY CLIENT PRIVILEGE

You have requested our opinion on the implications of
proposed ballot measure number 2, the "tort reform initiative,
for oil and hazardous substances spill claims. In a nutshell,
our conclusion 19 that the initiative should not affect recovery
of damages, penalties, and costs for oil and hazardous sub-—
stances releases.

T T o " 0" *ym- - * " _‘#

The official ballot language describes the proposed

initiative as follows:

Thid initiative changes the way damages can be
collected from parties to lawsuits who share fault -v.. rves
for injury to persons or property. The law now
says that a party more than half responsible could
be liable for the total judgment. Parties may
collect from each other amounts paid over their
share. Parties less than half responsible pay
only up to twice their fault.

The initiative would make each party liable only
for damages equal to his or her share of fault,
and repeal the law concerning reimbursement from
other parties.
Shall this 1initiative become law?

YES 1 1

NO [ 3

0240:ia(Rav.8n 5)
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The Honorable Dennis Kelso November 2’ 1988
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9 VMEST

The actual text of the amendment proposed by the
initiative specifically amends two statutes. The first Is AS
09.17.080(d) which provides for apportionment of damages in
personal injury and property damage cases. The second is AS
09.16, which provides for contribution among joint tortfeasors. 1/

Ballot measure number 2 would Ilimit any party's
~Wllabllity~t:o its™actual percentage of fault~and would expressly
repeal contradictory provisions in AS 09.17.080(d). It would

jh-_fx) . owe m. f y

1/ Enacted by the legislature as Section 1 of Ch. 139, SLA
T986, AS 09.17.080 was part of a statutory package tc put a lid
on classic tort liability. The statutory package has several
components. It limits noneconomic damages for personal injury to
$500,000.00. AS 09.17.010. It specifies that the burden of
proof for imposing punitive damages is 'clear and convincing”

evidence. AS 09.17.020. It limits the liability of certain
non-profit and public bodies. AS 09.17.050. It provides for
calculation and payment of future economic damages as well as
special verdicts itemizing various damages. AS 09.17.040. It

authorizes diminution of recovery in the case of contributory
fault and certain collateral benefits’. AS 09.17.060-09.17.070.

_ AS 09.17.080 provides that the trier of fact must firsty|&g
find the percentage of the total fault attributable to each par-

ty. The court will then enter judgiment against each liable party v.
on the basis of joint.and several liability.

except that a party who is allocatedless than 50
percent of the total fault allocated toall the
parties may not be jointly liable for more than
twice the percentage of fault allocated to that

party.

"Fault” Includes acts or omissions that are negligent or reckless
as well as acts that subject a person to strict tort liability.
AS 09.17.900.

_ The joint tortfeasors act, adopted in 1970, provides a
right of contribution among two or more persons who are jointly
or severally liable in tort for the same Injury.
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.
also expressly repeal AS 09.16.010, et seq., the "Contribution
Among Joint Tortfeasors Act." See FuTl Text of Proposed Amend-
ment by Ballot Initiative Number 2, attached as Appendix A. © oy
- . . o o o *IHFEI&
Ballot measure number 2 (henceforth "the initiative™) N
does not expressly repeal any other statutory provision concern- re
ing joint and several liability. Specifically, the initiative is "
silent on jJoint and several liability authorized by AS ..?!

46.03.758(e) or civil liability which could...be .imposed pursuant

AS '46.03 "and AS 46.04 Tfor oil and hazardous substance
releases. Therefore, the Initiative could only affect liability
..under these statutes if a court were to conclude that the initia-
tive has repealed them by implication. We agree with the
attached September 7, 1988 memorandum from the Legislative
Affairs Agency that there is no implied repeal of these statutes.
See Appendix B.

_ ~As the Legislative Affairs memo points out, repeal by
implication is not favored. This is because '"subsequent legis-
lation is not presumed to repeal the existing law in the absence

of expressed intent." 1A Sutherland Statutory Construction
5 23.09 (4th ed). The Alaska Supreme Court has uniformly held
that "the implied repeal of an act is disfavored and will be

limited to that which is necessary to carry out the intent of the
—Ilegislature.” Warren v. Thomas, 568 P.2d 400, 403 (Alaska 1977)
- §citations omitted); see also Peter v. State, 531 P.2d 1263, 1268
Alaska 1975). The same analysis should be applied to an
initiative: implied repeal by initiative will be disfavored and
should be Ilimited to that which 13 necessary to carry out the
intent of' the voters.

Clearly, the voters, if they approve the initiative,
will be expressing their intent to repeal only those two statutes
which are specifically mentioned in the actual text of the
amendment proposed by the initiative. Implied repeal of any
other statutes will not be presumed. This 1s particularly true
where there is not an irreconcilable conflict between the express
intent of the initiative and other statutes. Peter v. State.
supra, 531 P.2d at 126S. "Where ‘a reasonable construction of a
statute [or initiative] <can be adopted which realizes the
[voter's] intent and avoids conflict or inconsistency with
another statute this should be done.” Hafling v. Inlandboatmen*s
Union, 585 P.2d 870, 875 (Alaska 1978'") (quotation and footnote
omitted). Moreover, the mere fact that there may be an inconsis-
tency between the initiative and other statutes does not mean
that a repeal of the other statutes will be implied. "[I]f the
inconsistency between the two enactments is not fatal to the
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Pase 4

operation of either, the two may stand together and there will be
no implied repeal.” Id., 585 P.2d at 876 n.20 (citations
omitted). ***:

vAM I ANMNA s the Legislative Affairs memo acknowledges, there is
no irreconcilable conflict between the initiative and the
anti-pollution laws set forth in AS 46.03 and AS 46.08. The
...w.~ocMormer adopts a generic limit on recovery in garden variety tort
claims while the latter authorize recovery of damages, penalties
and costs only in the instance of unpermitted oil and hazardous
substances spills. As statutes promoting and protecting the con-
mservation of natural resources and preventing their destruction,
AS 46.03 and AS 46.08 shall be liberally interpreted to achieve
their stated ends. Kenai Pen. Fisherman s Co-op Ass*n. v. State,
628 P.2d 897, 903 (Alaska 1981)~ Implied repeal of these
statutes by a generic Initiative which, on its face, is silent on
anti-pollution laws, will not be assumed.

If you have further questions, please do not hesitate*
.to contact us.

.MRL:;jem e



BALLOT MEASURE NO. 2

Initiative No. 87TOR2
Civil Liability

BALLOT LANGUAGE

&As it will cppear on the November 8.1988.
eneral Election Ballot)

This initiative changes the wav dcmcges can ce
collected Irom paities to lawsuits wng sncre tcuit
for injury to persons or proDnrty. The law now says
that a party more than half résponsible could bé
liable for the total judgement, Parties may collect
from each other amotnts paid over theif share
Parties Jess than half responsible cay omy uo to
twice their fault.

The initiative would make each party liable onlv
for dcmages equal to his or her sncre of rauif. and
repeal the law concerning reimbursement from
.other parties.

Shell this initiative become law?

YES Z
NO Z

22

LEGISLATIVE AFFAIRS

AGENCY SUMMARY

This measure will affect lawsuits in which Iwo or
mere cersc. is are ct fault,

The new law wouia tell the court to enter judg-
ment c?cmst eacn person at fault, but only ni'an
?mlgun that represents that person's share of the
ault,

Exisnng law now tells the court to enrer luagment
cgcinst eccn person at fault >ncn cmcunr equal
to tne totci .'iccilifv of cil cersens ct tcuit. Those at
fcuit ere reauirea ro snare me total cost of the
feuif. The measure rececis that lew.

The mecsure copnes to stits cased cn acts occur-
ring crter rs effective care.

FULL TEXT OF PROPOSED

AMENDMENT -

What fellows is thf cctual text of the amenamenr
fo_Title 9 of the Alaska Statutes prcgesea ag the
Initiative wmcen wouid oeccme law If the measure
IS pcssea ay the voters. Capitalized WOF?S appeatr-
Ing In Prcckers are those in tne current law Wmcn
Woug Ee celgrea. Woras thar ere uncerunea

would be ccdea to the current law.

'Section 1. AS 09.17.C80(d) isamended to reaa:

(d)The court shall enter judgment cqcinst eacn
Party liable on the basis OMQINTA D] several
lability (. EXCEPT THAT A PARTY WHO IS’ALLOCATED
LESS THAN 5G PERCENT CT- THE TOTAL FAULT
ALLOCATED TO ALL THE PARTIES MAY NOT BE
JOINTLY LIABLE FOR MORE THAN TWICE THE
PERCENTAGE OF FAULT ALLOCATED TO THAT PAR
inaccoracnce with that perry's cercentage of fault.

'Sec 2. AS 09.16 is repealed.

“Sec 3. Underlined materiel in this Act indicates
text that is being adCed to the law, ana ,
brcckefea material in cccitcl letters m this act in-
dicates deletions from the law.

'Sec 4. Sections 1-2 o» this Act ccoly to all causes of
action accruing after the effective’aate of this Act.

'Sec 5. If any provision of this Act. or the applica-
tion thereof to any person or circumstances is heia
invalid, the remainder of this Act and the applica-
tion to other persons or circumstances sncil nor be
affected thereby.

APPENDIX A
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October 24, 1988

Lonni Levy

Office of the Attorney General
State of Alaska

1031 West 4th Avenue, Suite 200
Anchorage, Alaska 99501

Dear Ms. Levy,

Enclosed is the memorandum concerning the effect of the
"tort reform”™ initiative on certain environmental protection
"statutes that you requested.

The release of this memorandum has been approved by Senator
Jan Faiks, for whom the memorandum was prepared.

Sincerely,

George Utermohle
Legislative Counsel

Enclosure

GU:gc
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MEMORANDUM September 7, 1988

SUBJECT: Tort reform initiative
(Work Order No. 6-0079)

TO: Senator Jan Faiks

FROM: Michael F. Ford

Legislative Counsel

Assuming the ballot initiative repealing joint liability
under AS 09.17.080(d) passes, you have asked if this will
also affect the joint liability for discharges of oil or
other pollutants under AS 46.03, or the liability for clean—
up or containment of oil or hazardous substances under

AS 46.08.070. As explained in this memo, 1 do not believe
that passage of the initiative will affect the joint and
several liability provided for under AS 46.03.758(e) or
other civil liability imposed under AS 46.03 or AS 46.08.

Passage of the initiative would amend AS 09.17.080(d) and
eliminate joint liability under that law. The initiative
does not directly amend any other civil penalty or reflect
an intent to repeal or amend civil liability established
under other statutes. Absent a specific intent to repeal or
amend, the question becomes will the passage of the initia—
tive result in amendment by implication? A statute can cer—
tainly be amended by implication, but generally only when
the statute falls into one of two categories. First, when
there is irreconcilable conflict between two laws, then the
later act constitutes implied repeal to the extent of the

conflict. Second, if the later act covers the whole subject
of the earlier one and is clearly intended as a substitute,
it will similarly repeal the earlier act. Peter v. State,

531 P.2d 1263 (AK 1975).

Concerning the first category, there is not an
irreconcilable conflict between the AS 09.17.080(d) and the
pollution laws, particularly when comparing these laws 1in
the context of their respective chapters. The AS 09.17 pro-



vision is a general limitation on civil liability, imposed
in tort cases. The AS 46.03 and AS 46.08 provisions only
apply to civil suits brought for illegal oil or other
hazardous pollution. These environmental provisions are
narrow public interest statutes, clearly distinguishable
from the tort limitations imposed under AS 09.17.

Given the distinctions between AS 09.17 and AS 46.03 and 08,
it is also difficult to argue that the second category of
repeal by implication applies. There is no indication that
the tort reform act was intended to address the natural re—
source protection policies outlined in AS 46.03 and 08, or
that the tort reforms were intended as a substitute for the
civil penalties contained in those chapters. Therefore
amendment of AS 09.17.080(d) by initiative will not amend
these provisions by implication. This same reasoning ap—
plies to regulations adopted under the environmental stat—
utes. Unless the limitation on tort liability
irreconcilably conflicts with the regulations, or is intend—
ed as a substitute, passage of the initiative will have no
affect on these regulations.

Federal law in the area of hazardous pollution is contained
in 46 U.S.C. 9601 - 9657. While the federal law does not
preempt the states from imposing additional Iliability, a
person who receives compensation under federal law is pre—
cluded from recovering compensation for the same damages
tinder state law. See 46 U.S.C. 9614(b). Under federal Ilaw,
"hazardous substance”™ does not include petroleum or natural
gas, unless specifically designated as a hazardous substance
by the administrator of the Environmental Protection Agency.
See 46 U.S.C. 9601(14).

If you have further questions please contact me.

MEFrgc
WKG3:090
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GGHOWMT

Hayden Kaden

Committee Co-counael — finp 90 iqgq

House Judiciary Committee

P.O. Box V DtPARTMENTOF

Juneau, Alaska 99811 ENVIRONMENTAL CONSERVATION
Re: CSHB ss

Dear Mr. Kadens

You have asked this office for a very brief analysis
of the standard of liability which has been imposed on parties
who generate, transport, treat, store or dispose of hazardous
substances, or own land where disposal has occurred, ur”™-'r the
federal Comprehensive Environmental Response, Compensr and
Liability Act of 1980, 42 U.S.C. §9601, et seq (CT after
which CSHB ss is modeled.

First, the courts have uniformly rul/ .at CERCLA
establishes strict Iliability for the classes of p is referred
to above, subject only to the defenses set fo in section
107(b) of CERCLA Essentially the same defences the strict
liability of CSHB s are set forth in prv led section
AS,46.03.822(b). As the federal Court of Appeals *the Second
Circuit explained in the leading case of New York v lore Realty
Corp., 759 F.2d 1032, 1042 (2d Cir. 19'85)7 "Cong, ml intended
that responsible parties be held strictly liable, e\ en though an
explicit provision for strict liability was not included . . .
[CERCLA] provides that ‘liability' under CERCLA 'shall be con-
strued to be the standard of liability under Section 311 of the
Clean Water Act, which courts have held to be strict liability,
. . . and which Congress understood to impose such liability."’
Under strict liability, parties are liable without regard to neg-
ligence unless they come within the specified defenses.

Second, federal courts have reached the consensus
position that CERCLA imposes joint and several liability for
hazardous wastes cleanups unless the defendant meets its burden
of proving that ttva harm is divisible and that there is a
reasonable basis for apportionment of costs and damages. For
example, in the seminal case of U.S. v. Chem-Dvne, 572 F. Sup':).
802, 810-11 (S.D. Ohio 1983), tKe federal district court held



Hayden Kaden March 21, 1939
Page 2

that joint and several liability 1is appropriate for most cleanup
cases because wastes have been commingled and it is difficult to
establish "a reasonable basis for division according to the con-—
tribution of each.™ The Chem-Dyne facility contained 608,000
pounds of hazardous material received from 289 separate genera-—
tors and transporters.

In other words, where mixing of wastes results in one
single harm to the environment, all contributors to that harm are
"held liable jointly and severally for the entire harm.™ U.S. v.
Monsanto, 858 F.2d 160, 172 (4th Cir. 1988). (A copy of the rel-
evant portion of the brief filed by the federal government in
Monsanto is attached for your convenience.) Courts have uniform-
ly rejected the notion that liability to the government should be
apportioned based on the amount of waste contributed by each de—
fendant. Monsanto, 858 F.2d at 172.

However, once joint and several liability to the gov—
ernment has been established, liable parties may seek reimburse—
ment from each other 1in accrrdance with each party"s relative

contribution to the site. As the Monsanto court put it, "making
the government whole for response costs was the primary consid-—
eration [of CERCLA] .. ."™ but "the defendants still have the

right to sue responsible parties for contribution and 1in that
action they may assert both legal and equitable theories of cost
allocation.” 858 F.2d at 173 (fn omitted).

The 1986 amendments to CERCLA specifically provide for
an action for contribution among responsible parties (although
courts had previously held that a right of contribution among
responsible parties was implied under the joint and several
liability scheme of CERCLA.) See section 113(f) of CERCLA, 42
U.S.C. 89613(f), and attachment at pp. 39-42. If you require
further assistance from us, please do not hesitate to ask.

Very truly yours,

DOUGLAS B. 3AILY
ATTORNEY GENERAL

MRL:j em

Enc.

bcc: John McDonagh
Gary Amendola
*~"fmy Kyle
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A. Under the common law, the harm at a site

like Bluff Road would not be divided among
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out an additional, and potentially enormous exception, for
landlord-tenant contracts.

The landowners next contend (Br 16) that they only
intended to rent a warehouse building on the site, c the entire
BIuff Road site. But even if it were true that they intended to
rent only part of the site, the activities of SCRDI were still
*in connection with* a contractual relationship with the
landowners. In any event, the landowners admittedly became aware
of the disposal of hazardous wastes outside the warehouse in late
1977, yet continued to rent the property on a month-to-month
basis. There can be no question that the continued disposal of
wastes at Bluff Road after 1977 was *in connection with* a
contractual relationship with the landowners.

Furthermore, a Section 107(b) defense is unavailable
because the landowners have never attempted to show a critical
element of such a defense: that they "took precautions against
foreseeable acts or omissions* of the party they claim is
responsible. Such a showing would be impossible in this case
since, (1) in renting the property to a chemical company in 1972
the landowners did not take the simple precaution of insisting on
lease terms to assure that the property was not used improperly
so as to create a hazardous situation; (2) the landownors never
12/ (...continued)
that he undertook *all appropriate inquiry into tht» previous
ownership and uses of the property consistent with good
commercial or customary practice * * *.* This definition

confirms that contracts conveying interests in land, such as
leases, fall within the statute unless the narrow terms of the

exception apply.



inspected the property in over eight year*; and (3) even after
learning of the enormous environmental hazard which had developed
on their property in 1977, they did not institute ejectment
proceeding*, or even insist on new lease terms that might have
remedied the situation or at least prevented the accumulation of
additional waste. Instead, they continued to renew the existing
month-to-month lease which apparently contained no protections
whatsoever. As the landowners cannot hope to show that they
*took precautions against foreseeable acts or omissions,* the
Section 107(b)(3) defense 1is unavailable to them. See Shore
Realty. 759 F.2d at 1049.
i
JOINT Am SEVERAL LIABILITY WAS APPROPRIATE BECAUSE THE
UNDISPv .») FACTS SHOWED THAT THE HARM AT THE SITE WAS
INDIVISIBLE; THE DISTRICT COURT PROPERLY REJECTED
ARBITRARY METHODS OF COST APPORTIONMENT AS A WAY TO
*DIVIDE* THE HARM
The courts have uniformly agreed that although the

phrase *joint and several liability* does not appear on CERCLA"s
face, Congress intended that the doctrine be applied in appro—
priate circumstances. #[T]he legislative history evinces the
intent that the scope of liability under CERCLA, 42 U.S.C.
8 9607, be determined from traditional and evolving principles of
common law * * United 5tates_v.-Chem-i~*nfl-_Corg-.., 572 F.
Supp. J02, 808 (S.D. Ohio 1983). The courts have found that
those principle* support joint and several liability for

defendants made liable by Section 107(a) where the harm or threat

of harm to which the government had to respond was *indivis-



ibl«."22/ Chem-Dvne. 572 F. Supp. at 810? 3ee also Qttatl. 630
F. Supp. 1395-1336, State -Qg-ldaho v. Bunker Hill Co.. 635 F.
supp. 665, 675-677 (D.ldaho 1986); United States v. Conservatism
Chemica”Co... 589 T. Supp. 59, 63 (W.D. Mo. 1984); United States
v. Medley, 25 ERC 1315, 1318 (D.s.c. 1986). Furthermore, where
defendants liable under Section 107 seek to limit the scope of
thr.ir liability on the ground that the entire harm 1is capable of
apportionment, the burden of proof of apportionment is on those
defendants. Chem-Dvne. 572 F. Supp. at 810; Wade. 577 F. Supp.
at 1338-1339; Bunker Hill. 635 F. Supp. at 677; Ottati. 630 F.
Supp. at 1396? Conservation Chemical. 589 F. Supp. at 63; see
also Restatement (Second) of Torts 5 433B (1965).

The district court adopted the analysis of the seminal
Chem-Dyne decision.21/' The court concluded (2/23/84 order at 15;
JA ) that, "based on undisputed facts, the harm at the BIluff

Road site was indivisible."

There were thousands of corroded,
leaking drums at the site not segregated by
source or waste type. Unknown, 1incompatible
materials commingled to cause fires, fumes,
and explosions. Because of the constant

22/ It 1is settled that Congress intended the courts to apply a
uniform federal rule of joint and several liability under
section 107(a), rather than apply the law of the forum state.
Chem-Dvrm. 572 F. Supp. ait 809; Wade. 577 F. supp. at 1338;
Colorado v. ASARCO. 22 ERC 1927, 1928 (D.Colo. 1985); see 126
cong. Rec. H11787 (Dec. 3, 1980), 1 Leg. Hist, at 778 ("the bill
will encourage the further development of a Federal common law in
this area") (remarks of Rep. Florio); 3te also, S. Rep. 96-843 at

11, 1 Leg. Hist, at 318.

21/ As noted infra at 42, Congress has recently affirmed that
chem-Dvna properly siets out the rules governing joint and

several liability under CERCLA.
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threat of further fires, explosions, and

other reactions, all of the materials at the

site were, 1if not actually oozing out, 1in

danger of being released. Thus, while all of

the substances at the site contributed

synergistically to the threatening condition

at the site, it is impossible to ascertain

the degree of relative contribution of each

substance.

Neither the generators (Br 20-21) nor the landowners
(Br 13-14) contest that Ch.em-Dvne sets out the proper test for
joint and several liability. Nor do they contest the district
court®"s characterization of the site as one where it was
"impossible to ascertain the degree of relative contribution of
each substance.”™ The generators merely protest the rejection of
their argument that ""there may be a means of roughly apportion—
ing the costs of cleanup among responsible parties by calculating
their relative volumetric contributions from shipping documents™™
(Br 22, guoting order at 15), while the landowners protest the
imposition of joint and several liability on assertedly
"innocent”™ parties (Br 14). These arguments are without merit.

A. Undflr_th.ft.somT?,on lav.-the harm at a_alte like
EgafljfaalfilLag& bi .diy-ldtd smgnfl-1flXgndantg j the basis of volume
of. waste sent to the site. — The goi.. begin with a faulty
reading of the common law of joint and several liability, and in
particular the Restatement (Second) of Torts. Under Restatement
Section 433A, joint and several liability does not apply where
there are distinct harms, or where "there is a reasonable basis

for determining the contribution of each cause to a single harm”

(emphasis added). The Restatement explains what a "reasonable

B



basis* for dividing a harm among defendants is by means of an

example:

(Wjhere the cattle of two or more
owners trespass upon the plaintiff®s land and
destroy his crop, the aggregate harm is a
lost crop, but it may nevertheless be
apportioned among the owners of the cattle,
on the basis of the number owned by each, and

flu rgasonabli-agfurcpUgn that the rggpect.;.Ma

hjaoi_dont.. is proportionate to that number.
2 Restatement (Second) of Torts 436 (1965) (emphasis added).

Similarly, in the case of two factories which pollute a
stream, the injury may be apportioned among the factory owners on
the basis of the quantity of pollution discharged by each. 1d#
While the generators cite this example (Br 21), they fail to see
that i1t too is based on the assumption that the respective harm
done by each factory 1is proportionate to the quantity of
pollution discharged. This 1is made clear by the example set
forth to illustrate this point, which involves two factories
which discharge the same pollutant (oil) into a stream, thereby
depriving a landowner of the use of the water. I1£, at 437. In
that case the harm 1is proportionate to the amount of oil each
defendant contributed to the stream. However, the Restatement
caution* that if the oil had ignited and burned down the
landowner®s bam, or if it had poisoned his cattle, the harm
could no longer be logically apportioned between the two
factories. 1&. at 441, illustrations 14 & 15.

Clearly, the generators presented no "reasonable basis”

for determining the contribution of each to the harm at Bluff

Road, where many different hazardous wastes have leaked and



combined, leading to fires, fumes and explosions. The situation
at Bluff P.oad is not analogous to the Restatement illustration of
two factories discharging the same pollutant which renders a
stream unusable; it is instead analogous to (and even less
"divisible* than) oil which catches fire and burns the barn.

The courts have recognized that traditional and
evolving principles of common law do not permit dividing the harm
at a waste site such as Bluff Road on the basis of how much waste
each generator sent to the site. The Chem-Dvne court notad that
"the volume of waste of a particular generator is not an accurate
predictor of the risk associated with the waste because the
toxicity or migratory potential of a particular hazardous
substance generally varies independently with the volume of the
waste.* 572 F. Supp. at 811. In Madlev, 25 ERC at 1319, the
court granted summary judgment on joint and several liability,
finding that *[t]he mixing of various hazardous substance [sic]
in the lagoons 1is indivisible and the environmental harm
presented by the Medley Farm site cannot be rationally or
reasonably apportioned among waste generators, site owners and

site operators in this case.*£2/ as the district court here

2-2/ Madlev reaffirms that summary judgment on the issue of
indivisibility of injury is appropriate where the undisputed
facts show that wastes have spilled and commingled, as at Bluff
Road. The generators do not dispute that the issue of
divisibility of harm may be resolved on motions for summary
judgment. Indeed, the caselaw affirms that divisibility is an
issue of law. See, Richardson v.._ Volkswacr«nwflgK. 552 7.
Supp. 73, 83-84 (W.D.Mo. 1982); A2urs v. citv of Billings, 59e
P.2d 460, 471 (Mont. 1979); Restatement (Second) of Torts 8

434 (1) (b).



noted (order at 16 n.8; JA ), cases decided under state law and
other federal statutes also make clear that arbitrary methods of
apportionment such as generators suggest here do not render an
injury "divisible* for purposes of joint and several liability.
See, In the.Matter.of the Complaint of 3erkelev curtls Bav Co..
557 F. supp. 335, 339 (S.D.N.Y. 1983); CItV of Perth Ambov v.
Madison .Industries, Inc., 13 ENVTL.L.REP, (ENVTL.L. INST.) 20554,
20555 (N.J. Super. App. Div. 1983); State Department of
SnY.irgimantal Pg9tw.t4.Bn..v.i-y.antr<?n.S&xsl., 182 n.j. super. 210,
440 A.2d 455, 461 (1981), modified in part on other grounds, 94
N.J. 473, 468 A.2d 150 (1983).

B. Thm 1986 Amendments to CERCLA confirm that facto
auch_as the vol.um« _Qf waste sent to a site are raievent only 1in
ontribution actions... and.may not be used to undercut-joint ar.d
several liability.- In enacting the recant Superfund Amendments
and Reauthorization Act of 1986 (SARA), 100 Stat. 1613, Congress
reconfirmed that joint and several liability applies whenever an
injury is indivisible, and that contribution is then available as
a mechanism for applying equitable apportionment factors. The
amendments add an explicit contribution provision, new Section

113(f), 42 U.S.C. 9613(f).22/ The legislative history makes

23/ Even before SARA, the courts had held that contribution

among responsible parties was an integral part of the joint
and several liability scheme of CERCLA. See, e.g.. Colorado v.
ASARCQ, 22 ERC at 1927-1934; Wehntr v, Svntex Aaribusine.ss,. _Ir.c.,
616 F. Supp. 27, 31 (E.D. Mo, 1985); Chem-Dvne, 572 F. Supp. at
807 n.3. These courts relied on Section 107(e)(2), 42 U.S.C.
9607(e)(2), and legislative history indicating that a right of
contribution was intended. SARA simply made this right more
explicit.



clear that Congress intends factors such as waste volume to be
considered in contribution actions, not in the determination of
liability. The Report of the House Judiciary Committee explains
that the new section on contribution was intended "to ratify
current judicial decisions that the courts may use their
equitable powers to apportion the coats of clean-up among the
various responsible parties involved with the site.” H.R. Rep.
99-253, 99th Cong., 1st Sees., Part 3 at 18 (1985). The
Committee made clear that, ".altar all Questions of liability and
remedy have been resolved, courts may consider any criteria
relevant to determining whether there should be an apportion—
ment” (Id* at 19 (emphasis supplied)). Apportionment criteria
suggested by the committee for use in contribution actions
included "the amount of hazardous substances involved,”™ as well
as degree of toxicity, degree of involvement by the parties, and
equitable factors (1d*)* It is clear from this discussion that
factors such as waste volume belong in contribution actions, and

not in the determination of joint and several liability.21/

21/ to avoid confusion between an "apportionment* of a divisible

injury (which has significance for joint and several liabil—
ity) and an "apportionment* of costs in contribution (which has
none), Congress carefully chose the word "allocate* rather that
"apportion* for new Section 113(f). Senator Stafford explained
(131 Cong. Rec. S12021 (daily ed. Sept. 24, 1985)):

The amendment does not diminish the
liability of any person under CERCLA nor does
it suggest that anything other than the
standard of liability which has been held by
the courts to apply, continue to be applied<
Indeed, as originally drafted, the Senator"s
amendment contained the word "apportion* for
which we agreed to substitute "allocate* in
order to avoid any possible confusion on this
point.



Significantly, Congress rejected efforts to add a
mandatory apportionment scheme that would have provented joint
and eoveral liability on the basis of considerations like waste
volume. Senator Mitchell explained (131 Cong. Rec. S11586 (daily
ed. Sept. 17, 1935)):

One proposed change to this law is a

mandatory apportionment schema under which

the burden of proof would fall on the

Government to establish the portion of the

harm for which each party 1is responsible, and

apportion the cleanup costs accordingly.

While this may have a surface appeal, the

impacts of such a change on the superfund

Enforcement Program would be far-reaching.

The Senator explained that a mandatory apportionment scheme
"would delay cleanups and increase costs.” Id.

Rather than enact a mandatory apportionment scheme,
Congress determined to deal with the problem of the "small
contributor”™ by adding Section 122(g), 42 U.S.C. 9622(g). This
section directs the President to exercise enforcement discretion
to determine whether defendants responsible for "minimal™ amounts
of waste by reference to relative volume and hazardousness could
be included in early settlements. This amendmsnt reinforces the
point that waste volume is not a factor which affects joint and
several liability, but instead affects a responsible party"s
ability to limit its monetary exposure by early settlement.
Congressman Dinge.ll explained that new Section 122 was fashioned
"to facilitate settlement negotiations to expedite effective site

cleanup by private parties while maintaining the liability

standard of the 1980 act as it has been interpreted by the



- 42 -

federal court*."™ 132 Cong. Rac. H9563 (daily ed. Oct. 0, 1986).
The Congressman pointed out that cham-Dvne "correctly expresses
congressional intent” in this regard (ld.).iS/ Thus, congress
has dealt with the 1issue of small-quantity generators, not by
shift- ing the burden of proof of indivisibility to th=
government, as the generators recommend (Br 26-27), but by
encouraging early settlements with such generators.

The legislative history of SARA thus illuminates and
confirms Congress®™ original intent in enacting CERCLA,and
confirms as well the correctness of the district court®"s holding
that evidence as to the volume of waste the generators sent to
the site would relate only to the allocation of costs in a
contribution action, not to the. issue of joint and several
liability.

c. The-fact thac”goyernmsnt agencies _sen t wastes to
BIuff Road-does not make joint and several liability _Inanpro.-

As the primary sponsor of SARA in the House, congressman

Dingell"s statements are entitled to substantial weight 1in
interpreting that legislation. Federal .Energy Admin, _y.
Alfflon_crain..SH&. Inc.. 426 U.S. 548, 564 (1976). Congressman
Eckart, who also played a significant role in drafting SARA,
noted as well that SARA "maintains the strict, joint and several
standards of current lav as enumerated in the leading case,
United States v. Chemdvna Corporation.” 132 Cong. Rec. H9624
(daily ed. Oct. 8, 1986).
££/ The courts have recognized the appropriateness of looking to

the legislative history of SARA where it confirms or
clarifies congressional intent behind CERCLA. See Dedham Water
co. v. Cumberland Farms Dairy,Inc.,. 805 F,2d 1074, ioli (1lst Cir.
1986); Lone Pine Steering comm._ v, SPA. 777 F.2d 8t"2, 838 (3rd
Cir. 1985); J. V.Peters S..Q.-.v.-EPA. 767 F.2d 263, 265 (6th Cir.
1985); see generally Bell v. Kew Jersey, 461 U.S. 773, 784-785

(1983) cert, denied 106 S.Ct. 1970 (1986); United States v, _waste
Industrieslnc. . 734 F.2d 159, 166 (4th Cir. 1984).



Eriate against these defendants. - The generators argue (Br 22-
25) that joint and several liability 1is inappropriate because
both the State and agencies of the federal government dealt with
SCRDI. The generators argue that an "apportionment* should have
been made between plaintiffs and defendants as part of the
government®s case 1in chief. That approach, however, 1is
inconsistent with the clear congressional intent to have
liability issues resolved first, and apportionment issues
resolved later in contribution actions.

As noted in the preceeding section, Congress 1in enact—
ing SARA reaffirmed that contribution rights are important as a
means of achieving equitable allocations among responsible
parties, bat must not interfere with EPA"s ability to achieve
rapid recovery of Superfund costs through early determinations of
liability. As noted by Senator Stafford, "“the theory underlying
Superfund®s liability schema was, and is, that the Government
should obtain the full costs of cleanup from those it targets for
enforcement, and leave remaining costs to be recovered 1in private
contribution actions * * 132 Cong. Rec. S14903 (daily ed.
Oct. 3, 1986).

The principle that contribution issues should be
deferred to avoid interference with the governments®™ case 1iIn
chief is no less applicable where agencies of the governments are
alleged to be liable parties themselves. As noted 1in the Report
of the House Energy and Commerce Committee, H.R. Rep. 99-253,

99th Cong., 1st Sess., Part 1 at 79-80 (1986)(emphasis added):



This Section [granting an exlicit right
of contribution] doe* not affect the right of
the United States to maintain a cause of
action for coat recovery under Section 107 or
|njunct| e rellef under Section 106, whether

S« was .an-owner or operator of a

ra FK¥Y Or a genera?or of waste at the site.
See also H.R. Rap. 99-233, part 3 at 20. These passages show that
the possible liability status of some federal agency in some
other role does not convert an action brought by the United
States as trustee of the Superfund into an action for
contribution, where the United States is merely an additional
party whose share of costs must be sorted out with that of all
others at the same time. This result is also compelled by the
frequently expressed principle that Congress intends Superfund
liability to assure rapid cost recovery and replenishment of the %E
fund. See, e , Dedham Water Company. 80S F.2d at 1081-1082
(CERCLA provides for rapid cost recovery "because the resources
of the Fund alone are simply insufficient to provide an adequate
remedy to the national problem of hazardous waste disposal™). If
the judgment below is upheld, the funds recovered from defendants
will go into the Superfund, and be available for further
remediation at the Bluff Road site or other hazardous wasta
sites. Zf defendants later were to prove the elements of Section
107(a) against government agencies, money for the equitably
allocated share of those agencies would be paid from their
budgets or from general revenues - not rebated from the
Superfund. The two types of recovery are different in kind, and L

»r
Y%

are determined in different phases of the litigation.



The Restatement passage relied upon by the generators
(Br 23) 1is clearly inapposite. That 1illustration, like the
earlier i1llustrations cited by the generators (see supra at )
involves harm that is reasonably divisable on the basis of
volume, because each defendant, as well as the plaintiff,
discharged an identical substance (water) which caused an
identical injury (flooding). Here, the 1injury was indivisible,
and apportionment questions among defendants and plaintiffs must
be resolved in the context of any later contribution action.

The generators®™ reliance (Br 2A) on United,States v.
Conservation. Chemical Co.. 628 F. Supp. 391 (W.D.Mo. 1983), 1is
curious, since that case supports the very points we make here.

In Conservation Chemical, the United States sued four generators
and the owner and operator of the site. These parties fTiled
claims against scores of other generators, and alleged that
agencies of the United States were responsible for some of the
wastes at the site. See Conservation Chemical, 619 F. Supp at
181, 237 n.26. The district court bifurcated proceedings so that
liability would be decided first, and apportionment among the
parties later. ld* at 229 ("the plaintiff is entitled to receive
full relief in Phase One from the original defendants if the
original defendants are found jointly and severally liable * * *
the method of apportionment must await determination in Phase Two
of these proceedings * * *"). See also, 628 F. Supp. at 393.
After the United States reached a settlement agreement with the

original four generators wherein they agreed to clean up the
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eits, the court sat out rules to gov«rn Phase Two apportionment.
Keeping in mind that “contribution is a remedy that davaloped 1in
equity,” tha court rulad that "the affect of sattlamants upon
non-sattling parties should be determined 1in accordance with tha
1977 Uniform Comparative Fault Act * * 628 F.supp. at 401-
402.22/ The bifurcation of proceedings in Conservation Chemical
shows that issues of apportionment among tha parties, 1including
government agencies, as well as issues related to the effect of
settlements, must be resolved after a determination of the

original defendants® joint and several liability.23/ The case

demonstrates that ths generators®™ arguments regarding the role of

government agencies as generators are not properly raised at this

22/ Although not pertinent to the issues of this case, we note
that the Conservation Chemical court erred in looking to zhe
Uniform Comparative Fault Act, rather that the Uniform
Contribution Among Tortfeasors Act, for contribution rules.
"Fault® 1is irrelevant under CERCLA, and Section 113 of CERCLA,
added in 1986, appropriately follows the contribution Among
Tortfeasors approach* In any event, adoption of comparative
fault principles would not affect the necessity of imposing joint
and several liability, since "[t]he feasibility of apportioning
fault on a comparative basis does not render an indivisible
injury “divisible®™ for purposes of the joint and several
liability rule.” Conev v. J.L.G., Industries. 1Inc.. 73 111. 337,

454 N.E.2d 197, 205 (1983).

21/ The generators®” reliance on United States v. Shall 0il_.Co,,
605 F. Supp. 1064, 1083 (D.Colo. 1985), 1is equally strained.
The court there drew an analogy to a comparative negligence case
in the course of agreeing with the government that the Army did
not hav* to be joined as a defendant, sinca it waa already a
plaintiff. The court was discussing joinder, not liability, and
in no way indicatad that apportionment issues should precede the

contribution phase of a case.
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time - th«y present issues that will only become relevant in a
later contribution action. 22/

D- flu landowners, art jointly and severally liable. -
Unlike tha generators, tha landowners do not attempt to show that
the harm at tha site is divisible. They merely roly on their
purported status aa "innocent* parties (Br 14). But as wa showed
auora at 29, CERCLA 1is a strict liability statute, and tha
landownars were hardly innocent in any evant. Having stood 1idly
by for years while an environmental problem of staggering
proportions developed on thair land, they cannot hope to avoid
joint and several liability by arguing that they bear no

responsibility for the harm at the site.

THE DECISION BELOW DOES NOT VIOLATE CONSTITUTIONAL
PRINCIPLES OF SEPARATION OF POWERS

The generators®™ separation of powers argument was not
raised before the district court. The rule in this Court is that
"[gqjuestiene not raised and properly preserved in the trial forum
will not be noticed on appeal, in the absence of exceptional
circumstances.” United States v. One 1971 Mercedes. Benz 2-Door
£0721/7 542 F.2d 912, 915 (4th Cir. 1976); United States V.
Chesapeake & Ohio Rv. Co.. 215 F.2d 213 (4th Cir. 1954). The
generators suggest no exceptional circumstances, hence, their

belated separation of powers challenge should be disregarded.

22/ m any event, the State and the federal agency generators
have agreed to reimburse the Superfund (2/23/84 order at 5; JA ).
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To: Members of the Senate Special
Committee on Oil and Gas

From: Committee staff

Re: HB 68, Sectional analysis

Date: April 11, 1989

Section 1. Adds a lien for the state"s expenses associated with
cleanup and containment as a document eligible for recording.

Section 2.

AS 46.03.822. Strict Liability for the Release of Hazardous
Substances

This section repeals and reenacts existing AS. 46.03.822 to expand
and specifically identify all the potential responsible parties who
are liable for the release or threatened release of a hazardous

substance. Those identified are:

1) the owner and person controlling the substance at the time of
the release or threatened release;

2) the owner and operator of a facility or vessel form which the
release occurred or was threatened;

3) 1if a facility or vessel is abandoned, the owner, operator and
any other person controlling activities on the facility or vessel
just before abandonment;

4) the owner or operator of a facility or vessel from which the
release occurred or was threatened, at the time the substance was

received by the facility or vessel;



5) the owner of the substance who arranges for disposal,
treatment, or transport for disposal or treatment by a third party,
if a release occurs or was threatened at a facility or incineration
vessel that contained the substance and was owned or operated by
the third party;

6) a person who transported or accepted the substance for
transport to the place from which the release occurred or was
threatened, 1if in fact the person chose that place.

Reenacted AS 46.03.822(b) would provide relief from strict
liability for a person who proves that the damage solely resulted
from: 1) an act of war; 2) an intentional or negligent act or
omission of a third party, provided that it 1is not a response
action contractor or a party or agent in privity of contract with
that person, and further requires that the party to be relieved
from responsibility, took reasonable precautions against the third
party act or omission; 3) an act of God; and that the party, 1in the
case of a third party act or omission, or act of God, discovered
within a reasonable time the release or threatened release and
began operations to contain and cleanup the hazardous substance.

Reenacted AS 46.03.822(c) would clarify that the relief from strict
liability for the intentional or negligent conduct of a third party
is also limited by factors relating to the way a facility is
acquired, including that the person did not know and had no reason
to know that the facility had a hazardous substance disposed on,
in or at it; and that a government entity acquired the facility by
escheat, eminent domain or through involuntary transfer.

Reenacted AS 46.03.822 (d) would establish the standards by which
a person can, under subsec. (c¢) be considered to have reason to

know.

Reenacted AS 46.03.822(e) would provide that the liability of a
previous owner or operator 1is not lessened if that owner or
operator is otherwise Jliable and 1if that owner or operator
transfers ownership without disclosing the fact of a release or
threatened release.

Reenacted AS 46.822.(f) would clarify that the liability of a
person who causes or contributes to a release or a threatened

release is liable in any event.

AS. 46.03.822(g) provides that a person otherwise liable may not
transfer liability by agreement. However, these persons may be
insured or indemnified and may enforce such agreements.

Section 3. amends As 46.03, Environmental Conservation, by adding
a new section.

AS 46.03.823.(a) relieves a person who 1is a vresponse action
contractor from liability unless the release or threatened release



is caused by an act or omission of the response contractor that is
negligent or grossly negligent or constitutes intentional
misconduct. This liability [limitation does not apply 1if the
response contractor would be strictly Jliable wunder any other
provision of state or federal law.

A person who 1is Jliable under 46.03.822 <cannot claim that the
response action contractor is a third party liable for the release
or threatened release. This section does not relieve response
action contractors from liability under other state or federal laws
or other liabilities which may arise from terms and conditions of
a contract or remedial action plan.

Section 4. AS 46.03.826(3) amends the definition of "having the
control over a hazardous substance™ to include an emission 1into
the atmosphere.

Section 5. AS 46.03.826(4) amends the definition of "hazardous
substance” to include an element or compound when it enters the

atmosphere.

Section 6. AS 46.08.075. 1is amended by adding a new section to
allow liens by the state for costs associated with expenditures
from the oil and hazardous substance release response fund or from
any other state fund for clean-up, containment, removal or remedial
action resulting from an oil or hazardous substance spill or threat

of a spill.

This section also identifies the method for enforcing the lien and
would require the commissioner of the DEC co certify that the lien
has been reduced or satisfied if payment®s are made on the liable
party"s obligation.

The commissioner may reduce, discharge or partially release a lien
if a bond or other security is posted. The bond or security shall
include an amount sufficient to cover the cost of execution,

collection or foreclosure.

A person against whom a lien has been recorded can seek a court
order to remove it. The lien can be released if the person can show
that he is not liable for the state®"s costs in the cleanup or in

responding to a threat of a spill.
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May 2, 1989

The Honorable Jan Faiks
Alaska State Senator
P.0. Box V

Juneau, AK 99811

Dear Senator Faiks:

I am writing to reaffirm my support for HB 68, which 1is
scheduled for hearing in the Senate Judiciary Committee
today.

I prepared this legislation to ensure that parties
responsible for managing hazardous substances are held
accountable for spills. The people of the state must be
assured that they will not have to absorb the costs of
cleanup from hazardous substance spills. The State needs to
create maximum incentives for parties that manage hazardous
substances to avoid spills. It is particularly important to
close loopholes that allow liability for hazardous substances
to be shifted to operators who may have insufficient
resources to perform cleanup.

This bill would establish a standard of liability to
accomplish these purposes. This bill is essential to the
State®"s overall environmental protection program.

The proposed Committee Substitute and other objections raised
by your office to HB 68 have been discussed with the Attorney
General®s Office, and we feel they do not present a
significant problem. We urge that you pass out the bill as
it was reported out of the Oil and Gas Committee on April 14.

> > 1

I hope that you will report th* ~ Lttee

today.



transporters under the terms of the bill.

Section 3 establishes provides that response action contractors who
are called upon to response to a spill are liable for actions
caused by their own negligence.

Sections 4, 5 and 6 include definitions.

Section 7 of the bill would enable the state to file a lien against
assets of a responsible party to recover its costs for cleanup of
oil and hazardous waste sites, in cases where the responsible party
declares bankruptcy. At present, the Department must first secure
a judgement through the court and then participate in a bankruptcy
proceeding. The bill would not supercede the claims of secured
creditors such as mortgage-holders.

Department Position
The bill was introduced at the request of the Governor. The

Department strongly supports the bill and feels that it Iis
necessary to provide appropriate tools to ensure that hazardous

substance releases may be responded to properly. The first two
sections of the law incorporate provisions similar to the liability
provisions of the federal "Superfund™ 1law into state law. The

third section would implement a recommendation made to the states
by the U.S. Supreme Court.

The people of the state are discovering 1increasing numbers of
problems from spills and 1improper management of hazardous

substances. It is imperative that parties who manage these
materials take care to keep them out of the statels waters and
lands. This will only happen 1if all the parties who manage

hazardous materials are Tfully responsible for proper management.

This bill would allow the department to ensure that the party
responsible for an action such as spilling hazardous substances,
dumping barrels of hazardous materials on private property or for
abandoning a contaminated site and then transferring title, can be
held liable. This will provide a powerful 1incentive for proper
management.

Fiscal Effect

There will be no additional costs resulting from this bill. The
legislation would reduce State expenditures for cleanup over the
long-term, as responsible parties will be footing a greater share
of the cleanup bill. The Department has prepared a zero fiscal

note.
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AEL ISSUE PAPER
HB 68 STRICT LIABILITY FOR HAZARDOUS SUBSTANCES

The Alaska Environmental Lobby strongly supports HB 68 for the following
reasons:

This bill will save public money at no additional cost to the State by
recovering public costs of containing or cleaning up hazardous substance
spills.  Currently the State and local communities often must bear the
financial burden of clean up costs. Passage of the bill would reduce
the demand of the State for funds for the cleanup of hazardous
substances.

The bill insures the recovery of public money by g(antin% the State an
immediate right to file a lien on an equal basis with other creditors
when a party responsible for improper waste disposal declares
bankruptcy.

The bill promotes the responsible disposal of hazardous substances
througft1 fl more clearly defined liability than that found within the
current law.

The responsible disposal of hazardous wastes protects the public health,
the environment, and the economy of the State.

Becky Achten

ALASKA CENTER FOR THE ENVIRONMENT ALASKA CHAPTER. SIERRA CLUB JUNEAU CROUP. SIERRA CLUB SITKA GROUP, SIERRA CLUB
KNIKOROUP. SIERRA CLUB . OENALI CROUP. SIERRA CLUB . ANCHORAGE AUOUBON SOCIETY « ARCTIC AUOUBON SOCIETY
< NAL. CITIZENS-COUNCIL . ALASKA FRIENOS OF THE EARTH . JUNEAU AUDUBON SOCIETY . KACHEMAK BAY CONSERVATION SOCIETY

KODIAK AUOUBON SOCIETY . LYNN CANAL CONSERVAT.ON - ALASKA WILOLIFE ALLIANCE

5ITKA CONSERVATION SOCIETY . NORTHERN ALASKA ENVIRONMENTAL CENTER - SOUTHEAST ALASKA CONSERVATION COUNCIL

KNIK KANOERS AND KAYAKERS
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April 25, 1989
DSPNW

Senator Jan Falks
Mr. Chris Christensen

Re: Section 3 of House 8111 68

As suggested by Mr. Christensen, | am writing a few comments regarding
House Bill 68. My name 1s William Pyle, 1 am an Alaska resident and 1 am
writing on behalf of 7 Alaska firms who have joined together to form the
Alaska Hazardous Waste Action Coalition. Each of the firms is actively
involved 1n the investigation, evaluation, plan development, mapping and
surveying, engineering, design and construction, removal, or equipment
provision in response to hazardous or toxic waste spills and leaks. We
strongly support Section 3 of House Bill 68 (HB68) which deals with
response action contractors. However, there are 2 changes in the wording

of Section 3 which we wish to recommend in order to clarify and strengthen

the legislation.

A. Page 5, Section 3, Subparagraph (a), line 24 of HB68
says "...is negligent or grossly negligent or ..." in
reference to determining liability of response action
contractors. QOur group suggests that the words
"...negligent or ..." be deleted so that the phrase
would read "...is grossly negligent or ...". Our

reasons for this change are described below.

1. The present wording of Subparagraph (a), Section 3
is based on language from the Federal Superfund

Amendment and P.aauthorization Act of 1986 (SARA).
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Senator Jan Faiks
April 25, 1989

Page 2

The federal act includes indemnification provisions
referring to response action contractors being held
harmless and indemnified against any liability
"...For negligence arising out of the contractor”"s
performance 1n carrying out response action
contracts under this title unless such liability
was caused by conduct of the contractor which was
grossly negligent or which constituted intentional

misconduct".

The federal wording does refer to "negligence" but
specifies "grossly negligent or which constituted
Intentional misconduct". HB68 does not. provide
Indemnification of the response action contractor
and is not equivalent to the SARA legislation as

presently written.

We also believe that a response action contractor®s
services must be judged under the standards of
professional practice in existence at the time the
services were provided. Standards of practice in
hazardous waste work are changing rapidly. We
believe that work done by a response action
contractor should be evaluated on the basis of
professional standards of practice prevailing at
the time the work is done. In some cases,
litigation may not start for several years, after
work has been done. We do not think that newer,
possibly more rigid stands should be used to judge
work done under earlier standards of practice.
This 1s particularly important because litigation
may not be initiated until several years after the

work has been done.
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Senator Jan Faiks

April
Page 3

25, 1989

3. H868 holds the state and municipalities to a
standard of "...gross negligence or Intentional
misconduct” (Subparagraph (h) of Section 2,
beginning on line 11 of Page 5). We do not think
it is reasonable for the state and municipalities
to be held at a different standard than the

response action contractors they may employ.

Page 6, Subparagraph (b), line 1. This states that
liability referred to in Subparagraph () "...does not
apply to a response action contractor who would
otherwise be strictly liable under any other provisions
of state or federal law". We believe tht the AOQEC"s
Intent on this was to assure that a responsible party
(who should be strictly liable) cannot avoid
responsibility by performing response action
services. We believe that Subparagraph (b) is far too
broad because there may (probably) be a lot of state or
federal laws that could be interpreted to hold response
action contractors in strict liability, regardless of
the Intent of HB68. We recommend that the phrase
"...under any other provisions of state or federal law
' be deleted from Subparagraph (b), line 3, and that
the phrase be replaced by "...as an owner, operator, or
generator of the hazardous substance ...", to beadded

after the word "liable" on line 3.

489-14 / CIM



SUMMARY OF PROPOSED CHANGES TO SCS CSHB 68 (JUD)
WORK DRAFT DATED 5/1/89

1. Joint and several liability/ contribution issues
Amend Section 2 as follows:
a. add new subsection (i)--see attachment no. 1

b. add new subsection (J):

A person may seek contribution from any other
person who 1is liable or potentially 1liable under subsection fa),

during or following any civil action under subsection fa). Such
claims shall be brought 1in accordance with the Alaska Rules of
Civil Procedure, and shall be governed by state law. In

resolving contribution claims, the court may allocate damages and
costs among liable parties wusing such equitable factors as the
court determines are approporiate. Nothing in this subsection
shall diminish the right of any person to bring an action for
contribution in the absence of a civil action under subsection

(@) -
2. Liable persons

Amend Section 6 to add new subsection, in alphabetical order on
p .8

insert "owner and operator definition™ contained 1in CERCLA
section 101 (20) (A), attached as attachment 2.

3. Additional relief from liability

Amend Section 2 to add new subsections (3)-f5) to subsection fc)
on page 3:

(3) the person acquired the facility by inheritance or
bequest;

(4) [insert Sealaska amendment after checking Jlanguage and
statutory cites]; or

(5) the state acquired the facility under P.L. 85-508 f" he
Statehood Act") .

ADD NEW LANGUAGE TO LIABILITY PROVISIONS, section 2
Page 1, Uline 19, after "strictly" add:

"jointly and severally™



Page 1, 1line 28, after "facility" add:
"or vessel™
Page 2, 1line 3-4, delete ™"incineration”

Page 2, line 7, delete "incineration"”

4. Definitions

a. Amend Section 6 to add the following on page 7, line 27 after
theword "works":

" but does not include any consumer product 1in <consumer

b. Add definition of "release"” 1in section 6 on page 8 as Tfollows:
[insert attachment 3]

c. Add definition of "transport” in section6 on page 8 as
fol low s :

rinsert attachment 4]
5. no action necessary

6. Chris to draft whistleblower provision using HB 91 but
eliminating restriction to public employers

7. Retroactive clause
Add a new section 9 at end of bill:
[insert attachment 5]
8. Residential sewage disposal
Amend section 2 on Page 2, line 3, after "person"™, add:
", other than domestic sewage,"

9. No change necessary as discussed.

10. No change necessary as discussed.

2.



AMENDMENT

TO: SCS CSHB 68 (01l & Gas)

Page 1, Line 18, after '"section,':

Insert "and the exception set out In (i) of this section

Page 5, after line 17:

Insert a new subsection to read:

(1) In an action to recover damages and costs, a
person jtherwise jointly and severally liableunder this
section is relieved of joint liability and isliable severally
for damages and costs attributable to that person if the
person proves that

(D the harm caused by the release or
threatened release is divisible; and

(@ there is a reasonable basis for
apportionment of costs and damages to that person.™
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ENVIRONMENTAL LAW REPORTER

e DisP0* Act  U.S.C.A. §6921] (but not

f.Aany wastethe regulation of which under the Solid

posal Ac*[42 U.S.C.A. §6901 et seq.] has been

by Act of Con resg{)_, (D% anE toxic pollutant

founder section 1317 (a%of itle 33, (E)any hazardous
lislpyiiutant listed under section 112 of the Clean Air Act.
(j.5.C.A. §7412], and (F) any ii«.mincntly hazardous
chemical substance or mixture with respect to witicu the

administrator has taken action Pursuant to section 2606
of Title 15. The term doei not include petroleum, including
crude oil or any fraction thereof which is not otherwise
specifically listed or designated as a hazardous substance
under subparagraphs (A? through (F? of this paragraph,
and the term does not include natural gas, natural gas li-
quids, liquefied natural gas, t'Y synthetic gas usabje for fuel
(or mixtures of natural gas gnd such synthetic, Pas)[;].

(15) The term * navigable waters” or “navigable waters
of the United States” means'the waters of,the United
States, including the territorial, seas];].

»I.H. Indian Tribes /
SARA 8§10~'a) /

(16) The term “natural resoui'ces” means land, fish,
wildlife, biota, air, water, ground waters drinking water
supplies, and other such resources belonﬁmg to, managed
by, held in trust by, appertaining to,Wotherwise controll-
ed by the United States (including™the resources of the
fishery conservation zone established by the Magnuson
Fishery Conservation and Management Act [16 U.5.C.A.
§ 1801 et seq.]) any State or local government, [or] any
foreign government, any India/ tribe, o\. i/such resources
are subject to a trust restriction on alienation, any member
ofan Indian tribe\\. m / \ 3

(17) The term "offshofe facility" mean\any facility of
any kind located in, on, or under, any of\ the navigable
waters of the United/States, and any facility/ of any kind
which is subject to tt/e jurisdiction of the United States and
is located in, on, or under any other waters\other than
a vessel or a public vessel*;]. N o

(18) The term "onshore facility" means any facility (in-
cluding, but not limited to, motor vehicles and rolling
stock) of ar>y kind located in, on, or under, arzf"land or

nonnavigable waters within the United States!;].

(19) The term "otherwise subject to the jurisdiction of
the United Slates" means subject to the jurisdiction of the
L'nitcd'States by virtue of United States citizenship, Lhaited
States vessel documentation or numbering, or_aSJ)rowd-
ed-by international agreement to which the United States
Isa party[]. /
»I1.B. Liability Limits

SARA § 101(b) &

(20)(A) The term "owner or operator" .. cans (i) in the
caw of a vessel, an)E person owning, operatln?, or charter-
ing by demise, such vessel, (ii) in"the case of an onshore
facility or an offshore facility, any person owning or
operannc such facility, »d”iiit) in the case of any aban-
doned lacility*atn person who owned, operated, or other/1
wise controlled activities at such facility immediately prjor®
to suJi abandonment Jf/V) in the case o fany facility*, title
or control of whikii comeved dm to hunkru/Hev.
foreclosure. ta\ delinquency, abandonment, or similar
means to | unit or State or local uwernment. air, pcrs-m
who owned, operated, or iitlierw :se eor.tro.ied aitiel/ies at

)_
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suchfacility immediately beforehand. Such term does not
include a “person, who, without participating in the
management of a vessel or facility, holds indicia of owner-
ship primarily to protect his security interest in the vessel
or facility!].

[ij/n the case of a hazardous substance which has
been ateejiied for transportation by-tfcommon or contract
carrier ano&xcept as providEcHnsection 9607(&%(3) or (4)
of this title, (i) th'exrm/dJwner or operator" shall mean
such common carrie™”jather bona fide for hire carrier
acting as an independent co>Kmctor during such transpor-
tation, (i) thp-shipper of sucliftszardous substance shall
not be considered to have caused oP”optribuled to any
relea™Hfuring such transportation vvhicnfesqglted solel
from circumstances or conditions beyond his «5Thcql[].

(C) ~ [ij/n'thecase of a hazardous substance whichnhs
been delivered oy™a common or contj&Et carrier to a
disposal or treatment mciluy and expejffas provided in sec-
tion 9607(a)(3€ or (4) of ||m'tJL|f|'(|2 the term "owner or
operator" shall not indude-Such corfrmort or contract car-
rier, and (ii) such cojjHTfon or contract cart'rershall not be
considered to hav”caused or contributed to atn;release
at such disposal or treatment facility resulting from."cir-
cumstandes or conditions beyond its control!%._ _

ID) The term “owner or operator” does not indtide a
unitofSthe or local %ov_ernment which acquired owner-
ship or controfip voluntarily through bankruptcy, tax delin-
quency, abandonment, or other circumstances in which the
government involunt'aajv acquires tide by virtue o fitsfunc-
tion as sovereign. The'eyciusjefn provided under this
paragraph shall not apply to ady State or localgovernment
which has caused or contributed tothe release or threatened
release o0 fa hazardoysdubstancefrom thefacility, and such
a Slate or locqTgbvernment shall be subject to the provi-
sions ofjkilTchapier in the same manner and to the same
extend, both {)rocedura_lly-an_d substantively,-as any
8861 overnmen al entity! including liability under section

: X

(21)  Theterm "person” meanvjm individual, firm, cor-
Poratlon, association, parinenrtifp.'fcortsoriium, joint ven-
ure, commercial entity, Urifted States Government, State,
municipality, commission, political subdivision of a State,
or any interstate hodyl[;].

/ »1.A. Scope ol Superfund
: SARA § 101(C)

(2\The term "release" means any spilling, leaking,
pumping, pouring, entitling, emptying, discharging, injec-
ting, escaping, leaching, dumping, or disposing Into .the
envwonment?mcludmg the abandonment or discarding o f
barrels, containers, and other dosed receptacles contain-
ing any hazardoussubstance or pollutant orybntaminant).

Vbut excludes (A) any release which resgks in exposure to

persons soley within a workplace, wjr-fi respect to a claim
which such persons may assert against 'lie employer of , ieh
persons. (B?_emwsmns from thesengine exhaust of a motor
vehicle, rolling stock, airoaf;, vessel, or pipeline pump-
ing station engine, IC>rclea.-e o! source, hyproduct, or
special nuclear mater,ji If-":: midear ;ne:JC:tt as mowa
«einis arc Jefm'cd in the V +; ;c Lncrev \.i 0" psa 2
ow 2011 ot seq = - is 'ub e.; to re-
ga retrents all rc-oeci Otoetiim estab”Sh'

tn the Ntiwva* K,. -1
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., Disposal Act [42lU.S.C.A'. §6921J (but not
¥ *waste the regulation of which under the Solid
JpMlposal Act $42 U.S.C.A. §6901 et seq.) has been
h'd by Act or Con res%)! (Dg anE toxic pollutant

'mS S f section 1317 (a(); of Title 33. (E) any hazardous

~ Mutant listed under section 112 of the Clean Air Act

*2RS C.A. §7412], and (F) any imminently hazardous

I mical substance or mixture with respect to which the
Administrator has taken action Pursuant to section 2606
of Title 15. The term does not include petroleum, including
crude oil or any fraction thereof which is not otherwise
specifically listed or designated as a hazardous substance
under subparagraphs (A?through (F) of this paragraph,
and the term does not include natural
quids, liquefied natural gas, or synthetic gas usable for fuel
(or mixtures of naiural gas and such synthetic Pas)[;J.

(15) The term "navigable waters" or "navigable waters
of the United Stales” means the waters of the Uniied
States, including the territorial seas[;.

»|.H. Indian Tribes
SARA § 101(a)

(16) The term “natural resources" means land, fish,
wildlife, biota, air, water, ground water, drinking water
supplies, and other such resources belonging to, managed
by, held in trust by, appertaining to, or otherwise controll-
ed by the United States (including the resources of the
fishery conservation zone established by the Magnr.son
Fishery Conservation and Management Act [16 U.S.C.A.
§ 1801 et seq.j) any State or local government, [or] any
foreign government, any Indian tribe, or, ifsuch resources
aresubject to a trust restriction on alienation, any member
of an Indian trlbe['%. *x N N

(L7) The term "qf shore facility” means anv facility of
any kind located in, on, or under, any of the navigable
waters of the United Stales, and any facility of any kind
which is subject to the jurisdiction of the Uniled States and
is located in, on, or under any other waters, other than
a vessel or a public vesselk;]. N o

(18) The term “ onshore facility" means any facility (in-
cluding, but not limited to, motor vehicles and rolling
stock) of any kind located in, on, or under, any land or
nonnavigable waters within the United Slate.s)a._ _

(19) The term “ otherw ise subject to the jurisdiction of
the United Slates” means subject to the jurisdiction of the
United Slates by virtue of United States citizenship, United
States vessel documentation or numbering, or_as(frowd-
ed by international agreement to which the United States
IS a partv[:].

» 11.B. Liability Limits
SARA § 101(b)

(20)(A) The term “ owner or operator" means (i) in the
case of a vessel, any person owning, operatlng?, or charter-
ing by demise, such vessel, (i) in the case of an onshore
facility or an offshore facility, any person owning or
operating such facility, and (ni1) in ihe case of anv aban-
doned facility, anv person who owned, operated, or other-
wise controlled activities at such facility immediately prior
to such abandonment ] tint m the case o fanyfacility, title
or control of which was conveged due to bankrupt! v,
foreclosure, tax delinquency, abandonment, or similar
means to a unit of State or loca: nosernment, anv person
who owned, operated, or otherwise controlled. aiUviiies at

gas, natural gas li-

2%

suchfacility immediately beforehand. Such lerm does not
include a persow, who. wiihoui participating in the
management of a vessel or facility, holds indicia of owner-
sh||c% p_rll_rtn?r]ny to protect his security interest in the vessel
or facility!;].

(B) (i]/n the case of a hazardous substance which has
been accepted for transportation by a common or contract
carrier and except as provided in section 9607(a%(3 or (4)
of this title, (i) the term "owner or operator" shall mean
such common carrier or other bona fide for hire carrier
acting as an independent contractor during such transpor-
tation. (ii) the shipper of such hazardous substance shall
not be considered to have caused or contributed to any
release during such transportation which resulted solely
from circumstances or conditions heyond his control!:].

(C)J|]/_n the case of a hazardous substance which has
been delivered by a common or contract carrier to a
disposal or treatment facility and except as provided in sec-
tion 9607(a)(3? or (4) of this title (i) the term *“ owner or
operator” shall not include such common or contract car-
rier, and (ii) such common or contract carrier shall not be
considered to have caused or contributed to any release
at suclr disposal or treatment facility resulting from cir-
cumstances or conditions beyond its control!ﬂ._

(D) The.term "owner or operator" does not include a
unit o f State or local government which acquired owner-
ship or controlinvoluntarily through hankruptcy, tax delin-
quency, abandonment, or other circumstances in which the
government involuntarily acquires title by virtue o fitsfunc-
tion as sovereign. The exclusion provided under this
paragraph shallnot apply to any State or localgovernment
which has caused or contributed to the release or threatened
release o fa hazardous substancefrom thefacility, andsuch
a Slate or local government shall be subject to the provi-
sions o f thi: chapter in the same manner and to the same
extent, both procedurally-and substantively,-as any
nongovernmental entity, including liabilirv under section
960 . ** . .. .

(21)  Theterm "person” means an individual, firm, cor-
poration, association, partnership, consortium, joint ven-
ture, commercial entity, United States Government, State,
municipality, commission, political subdivision of a State,
or any interstate body];].

»1.A. Scope of Supertund
SARA § 101(c)

f#1 The term “release" means any spilling, leaking,
pumping, pouring, emitting, emptying, discharging, injec-
ting, escaping, leaching, dumping, or disposing Into the
environment %mcludlng the abandonment or discaiding of
barrels, containers, and other closed receptacles contain-
ing any hazardous substance or pollutant or contaminant).
but excludes (A) any release which results in exposure to
persons soley within a workplace, with respect to a claim
which such persons may assert against the employer of such
persons, (B?_emlssmns from the”ngine exhaust of a motor
vehicle, rolling stock, aircraft.vves<el<igrvymw 'L pmm -

t'i -(t>rrtcrv"r"mi7ce;'—bTT"dorr":

y&ccud-rrnck.ij_[iiaiaraai iTotrr

g r € S F?e cC ., C_ -
W In ihe \ "odgtrr~Reeiiljio-v L'oinma-oofr-aTtTcr



STATUTES

t fTfhpf sueh-Av”-H-U S.C. A §22101, nj* toM4nrpwpmor-

vArjraien”GOTAafjluiPfnTe ohauy-oiliaTtscgiiw-aetttmr”

ahy reUHrSeoNi*rcel prd>diHATT>f-Ax-lal nLuLefn-eititeria
ViAmAtnv~>KiLClisinu S”E“tt_eBit:mn)K*'t mdcL _su."U*m
m/V+]ttt-M+TnrAWAxii-lluv-Hrie, and (D) the nonnnl ap-
plication of fertilizer:]. < /

(2d) The terms "remove" or "removal” means! the
cleanup or removal of released uazaidous swbMancoyfrom
the emironmt (. such actions as mas be necessary/taken
in the Avent ol the threat of release of hazardous sul/stances
into thrtensironment, such actions as may he necA-ary to
monnor\assess. and evaluate the release or threat/of release
of hazarcraus substances, the disposal of removed material,
or the iak\ne of such other actions as may be necessary
to prevent! mimmize, or mitigate damage  the public
health or welfare or to the environment, which maz other-
wise result Prom a release or threat of release. The term
includes, in audition, without being limited/o. security fen-
cing or other measures to limit access, provision of alter-
native water supplies, temporar% evocualion and housing
of threatened individuals not otherwise/provided for. ac-
tion taken und”r section 9604(h) of /his title, and any
emergency assistance which may be /rovided under the
Disaster Relief AMof 1974 [42 U'S.C.  §5121 et seq.][].

MLF. Cleanup Standa
\ SARA &101(d)

(24) The terms "remedy" or * remedial action” means-'
those actions consistent with permanent remedy taken in-
stead of or in addition to removal/actions in the event of
a release or threatened release oya hazardous substance
into the environment, lo preven/or minimize the release
of hazardous substances so that they do not migrate to
cause substantial daneer'to present or future public health
or welfare or the enviroAfmm/ The term includes, but is
not limited to. such actions at the location of the release
as storage, confinement, per/meter protection using dikes,
trenches, or ditches, clay cds-er, neutralization, cleanup of
released hazardous substactces or contaminated materials,
recycling cr reuse, diversion™ destruction, segregation of
reactive wastes, dredginr/or excavations, reFaw or replace-
ment of leaking containers, collection ot leachate and
runoff, onsite treatment or incineration, provision of alter-
native water supplies/and any monitoring reasonably re-
quired to assure that/such actions\arotect the public health
and welfare and die environment! The term includes the
costs of permanent relocation of residents and businesses
and community facilities where th$ President determines
that, alone_or irvcombination with ,other measures, such
relocation is more cost-effective that) and environmental-
lcY preferable \n the transportation,,storage, treatment,

estruction, Or secure disposition oflsite of hazardous
substances. < may otherwise be necessary to protect the
public health or [welfare. The term does not include off-
lite transport of hazardous substances. or the storage,
treatment/destruction, or secure disposition off-ite of such
hazarJui/ substances or contaminated materials unless the
Pre-idem determines that such actions %A) are more com-
efleci/e titan other remedlal_acnons._% ) will ,;eale new
cap.thtv to ir.ar.aee. tn coint-i nice with Mihv'c v ot the

Sol.yt Wjste D -p,- | -\Wd[-(_:_L.>.C A o i
hrnratdous *ur .ICCS __ addi'ion to tho-c lev
a'tceted \u,.  or tCT are nc»**-.iy to pro

ELR 44007

health or welfare or the environment from a prevent or
potential risk which may be created by further exposure
to the continued presence of such substances or materials;)
welfarethe term includes) of/site transport and of/sue
storage, 'treatment, destruction, or secure disposition of
hazardous substances alid associated contaminated
materials. /

\ »I.C. Faderalptatt Cost Sharing

\ SAHA §101(a)

(25) The terms "respond" or "response” means'
remove. remn\a!. remedy! and remedial action[;], all such
terms tincluding the tern\s "removal" and "remedial ac-
tion") include enforcement activities related thereto.*

(26) The terms,"transport" or "transportation” means
the movement ofa hazardous substance by any mode, in-
cluding pipeline tasdefined in the Pipeline Safefy Ac'), and
in the case of a hazardous substance which has beer, ac-
cepted for transportation by a common or contract car-
rier. the term o“ran_|thr|”_or “transportation” shall in-
clude any stoppage inftiansit which is temporary, inciden-
tal to the transportation movement, and at the ordinary
opeiating convenience!pfa common or contract carrier,
and any such stoppagc.shall be considered as a continuity
of movement and not as the storage of a hazardous
substance!]. jo) .

(27) The terms "United States” and "Slate" include the
several States of the UnitedStaies. the District of Colum-
bia, the Commonwealth of Puerto Rico. Guam. American
Samoa, the United | States, Virgin Islands, the Cc v
monwealth of the Northern fﬁl_arlanas, and any other ter-
ritory or possessioni over which the United States has
jurisdiction!;]. \ o

(28) The term "vessel” means every description of water-
craft or other artificial contrivance used, or capable of be-
ing_used, as a means of transportation on water[:].

29) The terms "disposal", ‘(hazardous waste®, and
"treatment” shall have the meariing provided in section
1004 of the Solid \f'aste D|sposa\l Act (42 US CA. 8§

6903][:].

(3$§1 The terms "territorial sea” and "contiguous zone"
shall have the meaning provided in section 1362 of Title 33.

i_31) The term "national contingency plan” means the
national contingency plan published under section 1321(c)
of Title 33 or revisdd pursuant to seotion 9605 of this ti-
tle!: an<-|;w. | ) _

(32) The terms "liable" or "liability" under this sub-
chapter shall be construed to be the standard of liability
which obtain* under section 1321 of Tftle 33.

(33) The term "pollutant or contaminant"shall include,
but nut he hie.ted to, any element, s ibstunce, compound,
or mixture, it:Jading disease-causing agents, which after
release into the environment and upon exposure, ingestion,
inhalation, or assimilation into any organistd, either direct
Ivfrom the er...ronmetii or mdwect% y inge™tum through
food churns a .nr may reasonably be untie i/lalcd to cause
death, disease behavioral abnormalities, cancer, genetu
mutation, pr  Mmogicu mallunctnms nnclud.na maltum -

Hue., ill re/”  mEtnm) ' p.y'ii,)! Jet umatiinn, m onh
wjaenms n' . rofi\prine. euet.it tha: 'he term ".ooil.i-
torn or con: shall not inclu.tc /v." ncum. .
c!n,iin mir.ult ®/j'n fr.h > " thenot luc

win  s/zvil'., listed < iie>ijnaze<!
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fsuch Act  U.S.C.A. §2210), or. for the purposes
17 .\n 9604 of this title or any other response action.
0t Release of source byproduct, or special nuclear material
2rm\ any processing site designated under section
T9LUX (I >0r 79)-<a> w's aild  (he normal ap-
plicatlort of fcrtihm(;).

23) The terms “remove” or “removal" means' the
cleanup oXremov al of released hazardous substances from
die emirorVient. such actions asunay be necessary ' taken
in the event bf the threat of release of hazardous substances
into the environment, such actions as may he necessary to
monitor. asscsY and evaluate tl/e release or threat ol release
of hazardous substances, the disposal of removed material,
or the taking of. such other actions as may be necessary
to prevent, mir.miizc, or mitigate damage to the public
health or vvelfar? or to the environment, which maK other-
wise result from alrelease or threat of release. The term
includes, in additioiX without being limited to. security fen-
cing or other measures to limit access, provision of alter-
native water supplies\ ternporary evacuation and housing
of threatened individuals/not otherwise provided lor, ac-
tion taken under sectW 9604(b) of this title, and any
emergency assistance vmich may be provided under the
Disaster Relief Act of 19y4 [42 U.S.C.A. §5121 et seq.][;J.

» I.F. Cfoanup Standards
EAF?A § 101(d)

(24)  The terms “ rerj/'ledy\* or “ remedial action" means-'

those actions consistent wiih permanent remedy taken in-
stead of or in addition to removal actions in the event of
a release cr threatened release of a hazardous substance
into the environment, to prevent or minimize the release
of hazardous substances so that they do not migrate to
cause substantial dalnger to present or future public health
or welfare or the environment' The term includes, but is
not limited to, sudli actions at (lie location of the release
as storage, confinement, perimeter protection using dikes,
trenches, or ditches, clay cover, Neutralization, cleanup of
released hazardo/is substances orcontaminated materials,
recycling or reule, diversion, destruction, segregation of
reactive wastes, dredging or excavations, rePalr or replace-
ment of leaking containers, collection of leachate and
runoff, onsite treatment or incineration, provision of alter-
native water supplies, and any mom'mnngi]reasonably re-
quired to assu/e that such actions protect the public health
and welfare a/nd the environment. The term includes the
costs of perrnanent relocation of residents and husinesses
and community facilities where the President determines
that, alone or in combination with oihdr measures, such
relocation Wmore cost-effective than and environmental-
y preferable to the transportation, storage, treatment,
estruction/, or secure disposit-' -n offsite of hazardous
substances/ or may otherwise bi necessary to protect the
public health or [welfare. The term does not include off-
site transport of hazardous substances, or the. storage,
treatment, destruction, or secure disposition off.ite of such
hazardous substances or contaminated materials unless the
Presiden) determines that such actions %A) are more cost-
effecive than other temeduil action-.. IB) will acute new
capact'v to manage, in compi.mice with subtitle t m X
So'al Waste I> " vai ac: 42 L s.cAa. i M2)
ha/atdous *uS' aces m 'ed at
attectcd tich'v or tO are Lv».-"arv to unl .

ELR 44007

health or welfare or the environment f/orn a present or
potential risk which may be created h/further exposure
to the continued presence of such sutyfanccs or materials:]
welfare; the term trkludcs of/site transport and offsite
storage, treatment. des(niciion, or secure disposition of
hazardous substances 'and associated contaminated
materials. < Vo
» I1.C. Federat/StN# Cost Sharing
SARA Jifll(n)

(25) The terins "respond" 6r "response” means
remove, removal, remedy, and remedial action[.J, all such
terms tincluding the tcrm.4/'removaT\nd "remedial ac-
tion") include enforcement activities related therein.**

(26) The terms "transport" or "transportation” means
the movement of a hazardous substance by any mode, in-
cluding pivchnej&'&VZctifayThtrPrp&i&ZS& xtf&tftand
in the case of a hazardous substance which has been ac-
cepted lor transportation by a common or contract car-
rier, the'term “ transport" or "transportation” shall in-
clude any y'oppage in transit which is temporary, inciden-
tal to the transportation movement, and at the ordinary-
operating convenience of a common or contract carrier,
and any such stoppage shall be considered as a continuity
of movement and not as the storage of a hazardous
substance!;). _ _

(27) Theterms * United States" and "State” include the
several States of the United States, the/District of Colum-
bia, the Commonwealth of Puerto Rico, Guam, American
Samoa, the United States Virgin /Islands, the Com-
monwealth of the Northern Marian/s, and any other ter-
ritory or possession over which tfie United States has
jurisdiction:j\ o

(28) The term “ vessel" means evferv description of water-
craft or other artificial contrivance used, or capable of be-
ing used, as a rivVans of transportation on Water!:J.

£229) The termd\"disposal’’/ "hazardous waste", and
“treatment” shall'have the nieaning provided in section
1084 of the Solid V¥aste Disposal Act [42 U.S.C.A. §

6903)[].
(33£ The terms ‘Terri toritil sea” and "contiguous zone"
shall have the meamn%.prowded in section 1362 of Title 33.

(31) The term "national contingency plan" means the
national contingency pkui.published under section 1321(c)
of Title 33 or revised pursuant to section 9605 of this ti-
tle!; and). _ v\ _

(32) The terms "liable" or "liability" under this sub-
chapter shall be construed to be the standard of liability
which obtaitr under section 1321 of Title 33.

(33) The term "pollutant or contaminant"shall include,
but not b\limited to, any element, substance, compound,
or mixture, including disease-causing agents, winch after
release into thhenvironment and upon exposure, ingestion,
inhalation, or assimilation into any organism, either direct-
lyfrom the environment or mdwectlg y mgesmm through
food chums, willor may reasonably be anticipated =<>cause
death, disease, hehavioral abnormalities, earner, genetic
mutation, physiological malfunctions f(mclud_lng maltum-
Itoiis ;n reproduction} or ph.sn.d deformations. :n auh
organismsor th troffspring, except that the urm “pn.,...-
taut i>r contu nma'." shall not include pea.i,cun .
eluding Tude,oilor jn\ fraction iltereni alnch I
w-.Ff specifnail} listed or designated as a r



Insert a new bill section to read:

"* Sec. 7. AS A6.03.822, as amended by sec. 1 of this Act, applies to
releases and substantial threats of releases that occurred before the
effective date of this Act, and to that extent, AS /6 .03.822, as amended by
sec. 1 of this Act, 1is retroactive 1in its effect. However, AS 46.03.322,
as amended by sec. 1 of this Act, does not apply to an action in which

final judgment no Jlonger subject to appeal has been entered before the

effective date of this Act."”

Renumber the following bill section accordingly.
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TELECQPY-£Q.VE&-S21SET

HOGE AND LEKISCH
Telecopier Number: 907-258-2426 (automatic)

No. of Pages (including cover page) 4 Date: April 28, 1989
MESSAGE TO: Charles S. Christensenlll (465-4923)
MESSAGE FROM: Peggy Rawitz

Hoge and Lekisch

WE ARE USING A PANAFAX 920

IF THERE ARE ANY PROBLEMS, PLEASE CALL US AS SOON AS POSSIBLE AT:

907-276-1726

MESSAGE:

At your request, I am sending comments on the joint and several
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COMMENTS ON JOINT AND SEVERAL LIABILITY
PROVISIONS OF HB 68

House Bill 68 is modeled on the federal "Superfund”
laws, the Comprehensive Environmental Response Compensation and
Liability Act of 1980 (CERCLA), 42 U.S.C, 89601, ftfc , and
the superfund Amendments and Reauthorization Act of 1986 (SARA).

a provision imposing joint and several liability upon
persons handling hazardous substances has been inserted into HB
68. No comparable provision exists in CERCLA and SARA. This has
created great concern among parties who may be exposed to joint
and several liability for the following reasons;

1. Mandatory joint and several liability may produce
inequitable and unintended results in some cases.

2. Joint and several liability developed as a common
law standard applicable to multlpla-generator
hazardous waste sites. It is not an appropriate

standard to apply to the release of a single
hazardous substance which is not a waste.

In U.S. v. Chem-Dvne Corp.. 572 F. Supp. 802 (S.D, Ohio
1983), the court examined the legislative history of CERCLA. The
term "joint and several liability” was intentionally deleted from
cercla "to avoid a mandatory legislative standard applicable in
all situations which might produce inequitable results 1in some
cases.”™ 572 F. Supp. at 808, The term was omitted

: in order to have the scope of
liability determined under common law
principles, where a court performing a
case by case evaluation of the complex
factual scenarios associated with
multlpla-generator waste cites will
assess the propriety of applying joint
and several liability on an individual

?ia.
572 F. Supp. at 808 (Emphasis added).

The court wished topreserve the availability of the
common law apportionment standard where the harm is divisible.
Restatement (Second) of Torts &3 433A, 881 (1976). Where two or
more persons cause a single and indivisible harm, as in a
multiple-generator waste site, the common law calls for joint and
several liability. Restatement (Second) of Torts &875. \Where
two or more personsare liable under CERCLA& 9607, and one of
the defendants seeks to limit his liability on the ground that
the harm is capable of apportionment, the burden of proof as to
apportionment 1is upon each defendant. Restatement (Second) of

-1-
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Torts & 433B. The ChemrDvne court concluded that these common
law rules "clearly enumerate the analysis to be undertaken when
applying [CERCLA] and are most likely to advance the legislative
policies and objectives of the Act."™ 572 F. Supp. at 810.

The concept of joint and several liability received
further attention in U.S. v. Monsanto Co.. 858 F.2d 160 (4th Cir.
1988). The defendants in this case were the owner of a hazardous
waste facility and a group of hazardous waste generators. The
Monsanto court noted "that the approach taken in Chem-Dyne was
subsequently confirmed as correct by Congress in its
consideration of SARA"s contribution provisions."” 858 F.2d at
171 n.23. The Monsanto defendants were found to be jointly and
severally liable because, under the Restatement rule, they had
failed tc sustain their burden of establishing a reasonable basis
for apportioning liability. 858 F. Supp. at 172. This 1is not
surprising since this case involved a multiple-generator waste
site.

The concern raised by HB 68 is that unconditional joint
and several liability will be imposed in inappropriate
situations. First, HB 68 1is not limited to multiple-generator
waste sites. Where multiple generators have all dumped wastes at
a disposal site, they have each contributed to the harm in a
similar manner, since it is technologically impossible to
apportion such harm, it is deemed indivisible and brought under
the joint and several liability umbrella. This situation should
be contrasted with a case where a hazardous substance passes
through a chain of custody until an accidental release or
disposal occurs. HB 68 would impose joint and several liability
on a person in the chain of custody, without regard to such
factors as the care exercised by the person, the length of time
during which the person was responsible for the hazardous
substance, the person®* rol® with regard to the hazardous
substance (e.g. broker, investor, jobber, common carrier vs,
manufacturer, wa9te generator, disposer, or consumer).

Second, the concept of joint and several liability is a
harsh one and should be applied sparingly in only the most
compelling circumstances, such as the disposal of hazardous
wastes. However, HB 68 encompasses not only hazardous wastes,
but any substance which may have adverse environmental impacts.
This includes useful substances in the 3tream of commerce as well

as wastes which have no economic value or use. One of the main
purposes of CERCLA and SARA, and of HB 68 as well, 1is to
discourage the irresponsible disposal of wastes, It is not

necessary to discourage the irresponsible disposal of valuable
substances in the stream of commerce because the marketplace will
dictate that these substances are handled responsibly.

Finally, Alaska tort law does not favor joint and
several liability because of the widely-held perception that it

-2-
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is unfair. This 1is evidenced by the Tort Reform Act of 1986 (AS
09,17.080) and the 1987 Initiative Proposal No. 2. The rationale
behind this trend away from joint and several liability is that
liability should bear some relationship to degree of fault. HB
68 provides for strict liability without regard to fault. To
engraft joint and several liability onto this strict liability
scheme 1ia patently unfair and is fundamentally inconsistent with
current state law. The burden of joint and several strict
liability is so onerous that it is likely to have a chilling
effect, especially on smaller businesses whose connection with
hazardous substances is incidental.

in conclusion, it appears that an adequate framework
for joint and several liability has evolved in Congress and the
federal courts, Rather than creating a new framework which will
not work because it is overbroad, 1inappropriate and unfair, the
original federal model should be emulated.

MIR/ms
114/MEM4-28_.049/ms



LEGISLATIVE AFFAIRS AGENCY

M E M 0O R A N D U M May I, 1989

SUBJECT: Awkward federal language
SCS CSHB 68 (Judiciary)

TO: Senator Jan Faiks, Chair
Senate Judiciary Committee

FROM: Terri L
Legislative Counsel

Enclosed is a new draft of SCS CSHB 68 (Judiciary). As re—
guested by Chris, paragraphs (1) - (4) of section 2 of the
bill track the federal language he sent me, except for the
addition of "other than refined oil"™ in paragraph (4).

Paragraphs (1) - (4) cannot be set out as separate
paragraphs because the final phrase of paragraph (4) of the
federal language applies to all four paragraphs. That

language 1is: "from which there is a release, or a threatened
release that causes the incurrence of response costs, of a
hazardous substance." In the federal law, this phrase
appears as part of paragraph (4), but, as you know, Alaska
drafting requirements do not allow a phrase that applies to
an entire list to be put in the last paragraph of the list
if the list is set out as separate paragraphs.

Therefore, 1in order to track the federal language, as re—
gquested, the special paragraph indentations have been
removed from section 2 of the bill.

Please let me know if I can be of further assistance on this
matter.

TL :gc
WKG10/021

Enclosure
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Environmental Response

§9607.  Liability

(a) Covered persons; scope; recoverable costs and damages; interest rate;
“comparable maturity" date. Notwﬂhstandmp any_ other provision or rule
of law, and subject only to the defenses set fo

42 USCS §9607

rth™in subsection (b) of this
rECtimL:
1) the owner and operator of a vessel or a facility,
2) any person who at the_time of disposal of any hazardous substance
8wned 3r ]gperated any facility at which such hazardous substances were
isposed of,
(3) any person who by contract, agreement, or otherwise arranged for
disposal or treatment, “or arranged ‘with a transporter for transport for
disposal or treatment, of hazardous substances owned or possessed b
such person, by any other party or entltY, at any. faC|I|éy or incineration
vessel owned or operated by another party or entity and containing such
hazardous substances, and
54) any person who accepts or accepted any hazardous substance” for
ransport to disposal or treatment facilities, Incineration vessels or sites
selected by such person,(from which)there ‘is a release, or a threatened
release which causes the incurrence "of response costs, of a hazardous, J
substance, shalle _ o _
EA) all_costs of removal or remedial action incurred by the United
tates Government or a State or an Indian tribe not inconsistent with
the national contingency plan; _
(B) any other necessary costs of response incurred by any other
person ‘consistent with the national contingency plan;
(C) damages for injury to, destruction of, or loss of natural resqurces,
mcludlnq the reasonable costs of assessing such injury, destruction, or
loss resulting from such a release; and .
(Dg the costs of an% health assessment or health effects study carried
out under section 104(i) [42 USCS §9604(i)].

The amounts recoverable in an action under this section shall include
interest on the amounts recoverable under subparagraphs (A) through (D).
Such interest shall accrue from the later of (i

specified amount is demanded in writing, or (ii) t )
concerned. The rate of interest on the outstanding unpaid balance of the
amounts recoverable under this section shall be the same rate as is specified
for interest on investments of the Hazardous Substance Superfund estab-
lished under subchapter A of chapter 98 of the Internal Revenue Code of

% he date payment of a
e date of the expenditure

1954 [26 USCS 889501 et seq.]. For purposes of applying such amend-

ments to interest under this subsection, the term “comparable maturity”
shall be determined with reference to the date on which interest accruing
under this subsection commences.

Fb) Defenses. There shall be no liability under subsection (a) of this section

or a person otherwise liable who can”establish by a preponderance of the
283

- f
Gr0** CSs

N



Submitted by ARECA to Senate Judiciary Committee

April 27, 1989

PROPOSED AMENDMENT TO SCS CSHB 68 (0&G)

Page 3, line 12 change: the period to a semicoin and add "or

3) in relation to (a)(5) of this section, that the person
exercised due care 1in arranging for disposal, storage, or
treatment of the substance by another party or entity or 1in
arranging with a transporter to transport the substance for

disposal, storage, or treatment by another party or entity."



SENATE CS FOR CS FOR HOUSE RILL NO. 68 (Judiciary)

Section-by-Section Analysis

Section 1: Section 1 amends the existing recordation statutes to
provide that liens for state expenditures from the oil and haz-—

ardous substance release response fund may be recorded.

Section 2: Section 2 repeals and reenacts existing AS 46.03.822.
Reenacted AS 46.03.822 identifies certain categories of responsi—
ble parties that may be held strictly jointly and severally
liable for hazardous substance releases. These categories are:

(1) The person who owned or controlled the hazardous
substance at the time of the release (hazardous sub-—
stance owner).

(2) The present owner of the spill site (present site
owner).

(3) The person who owned the site at the time the spill
occurred (past site owner).

(4) The person who arranged for disposal of the hazardous
substance (arranger).

(5) The person who transports the hazardous substance to a
site the person selects (transporter). Note: This
transporter Jliability provision excludes transporters

of refined oil.



Reenacted AS 46.03.822 also provides specific exemptions to the
imposition of joint and several [liability. Joint and several

liability does not apply where thespill resulted from

(1) an act of war
(2) an act of an independent third party, or

(3) an act of God.

The Sec. 2 exceptions also provide exclusions for certain
categories of innocent landowners. The exceptions provide that a
person is not liable as spill site owner if the personacquired

the siteafter the spilland the person is:

(1) an 1innocent purchaser of the site;

(2) a governmental body that acquired the sitethrough an
involuntary transfer or Fondemnation;

(3) a Native corporation that acquired the site under
ANCSA;

(4) a person that acquired the site through inheritance or
bequest; or

(5) a state entity that acquired the site under the State—

hood Act.

Section 2 also provides that joint and several liability will not

apply if the person proves (1) that the harm caused by the spill



is divisible, and (2) that there is a reasonable basis for ap-—

portioning the costs and damages.

Section 2 also provides that a person may seek contribution from
other Jliable persons. In a lawsuit for contribution, the court
would apportion damages and costs based upon Tfault and equitv

considerations.

Section 3: Section 3 provides a limitation on liability for haz—
ardous substance response action contractors. The section ex—
empts a response action contractor from Jliability unless the
contractor®"s actions were negligent, or grossly negligent, or

constituted intentional misconduct.

Sections 4, 5, and 6: Sections 4, 5, and 6 amend the definition
provisions of AS 46.03.826. The amended definitions conform the
bill*s Jliability provisions (Section 2) to those of the federal

act (CF.RCLA). The most important definitions are:

"Hazardous Substance™: The definition 1includes oil as a

hazardous substance.

"Facility": The definition excludes <consumer products.

CERCLA definition 1is similar.



"Owner and operator™: For abandoned sites, the definition
includes the person who previously owned the site. However,
the definition excludes persons who have same equitable
interests but do not participate 1in active management of a

site or vessel. The CERCLA definition is similar.

"Release": The definition excludes the exposures which are
covered by workers®™ comp. The definition also excludes

exhaust emissions. The CERCLA definition is similar.

"Transport™: The definition includes movement through a

pipeline. The CERCLA definition is similar.

Section 7: Section 7 provides the state with a lien for response

costs resulting from a hazardous substance release,

Section 8: Section 8 provides that the liability provisions con—

tained in amended AS 46.03.822 are retroactive.

Section 9: Section 9 provides that the act takes effect immedi—

ately.



AMENDMENT

TO: SCS CSHB 68 (01l & Gas)

Page 1, Line 18, after ‘'section,':

Insert "and the exception set out in (i) of this section”
Page 5, after line 17:

Insert a new subsection to read:

(i) In an action to recover damages and costs, a
person otherwise jointly and severally liable under :his
section is relieved of joint liability and is liable severally
for damages and costs attribute®"’ie to that person if the
person proves that

(1) the harm caused by the release or
threatened release 1is divisible; and

(@ there is a reasonable basis for
apportionment of costs and damages to that person.™



Proposed Amendment to SCS CSHB 68 (0&G)
On Page 3, Line 26, delete "or™".

On Page 4, Line 1, delete and insert in lieu thereof or'.

On Page 4, after Line 1, insert a new paragraph to read : "(3) the
person s a corporation organized under 43 U.S.C. 1601-1628 (Alaska

Native Claims Settlement Act) that acquired the facility under that

Act."



Proposed Amendment to SCS CSHB*68 (0&G)

SCS CSHB 68 amends the current state statute 1iImposing strict
liability for the release of a hazardous substance. The bill

establishes two defenses to the strict liability standard.

One defense would apply where a person otherwise liable under the
Act proves that a third party, other than one 1iIn privity of
contract with the person, caused the release and that the person
exercised due care and took reasonable precautions with respect to

the substance.

The second defense would apply where, even though a person may be
in privity of contract with a third party, the property was
acquired by the person after the release and the person establishes
satisfaction of the due care and reasonable precaution requirements
and establishes either that 1) at the time of the acquisition the
person did not know and had no reason to know about the release,
or that 2) the person is a government entity who involuntarily

acquired the land.

The attached, proposed amendment to SCS CSHB 68 would treat Native
Corporations in the same manner as a government entity who acquired
land by involuntary transfer. In other words, if this proposed
amendment 1is adopted, a Native Corporation, like a government
entity, would not have to establish as a matter of fact that it did

not know and had no reason to know that a hazardous substance was



released on ANCSA land prior to acquisition by a Native Corporation
to escape liability under the Act. On the other hand, the
Corporation, like any other person or government entity otherwise
liable under the Act, would have to prove it exercised due care
with respect to the hazardous substance and took reasonable
precautions against third party acts or omissions to escape

liability under the Act.

Although Native Corporations, in a strict sense, did not
involuntarily acquire lands under the Alaska Native Claims
Settlement :»ct, they selected vast areas of land from limited
choices in a relatively short period of time. So, while the ANCSA
selections were net truly involuntary in nature, they should be
distinguished from and treated differently than other private

sector acquisitions involving discreet business decisions.
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SENATE CS FOR CS FOR HOUSE RIEL NO. 68 (Judiciary)

Section-bv-Section Analysis

Section 1: Section 1 amends the existing recordation statutes to
provide that liens for state expenditures from the oil and haz-—

ardous substance release response fund may be recorded.

Section 2: Section 2 repeals and reenacts existing AS 46.03.822.
Reenacted AS 46.03.822 identifies certain categories of responsi—
ble parties that may be held strictly jointly and severally
liable for hazardous substance releases. These categories are:

(1) The person who owned or controlled the hazardous
substance at the time of the release (hazardous sub-—
stance owner).

(2) The present owner of the spill site (present site
owner) .

(3) The person who owned the site at the time the spill
occurred (past site owner).

(4) The person who arranged for disposal of the hazardous
substance (arranger).

(5) The person who transports the hazardous substance to a
site the person selects (transporter). Note: This
transporter liability provision excludes transporters

of refined oil.



Reenacted AS 46.03.822 also proviues specific exemptions to the
imposition of joint and several liability. Joint and several

liability does not apply where the spill resulted from

(1) an act of war

(2) an act of an independent third party, or

(3) an act of God.

The Sec. 2 exceptions also provide exclusions for —certain
categories of innocent landowners. The exceptions provide that a
person is not Iliable as spill site owner ifthe personacquired

the site after the spill and the person is:

(1 )an innocent purchaser of the site;

) a governmental body that acquired the sitethrough an
involuntary transfer or condemnation;

(3) a Native corporation that acquired the site under

ANCSA;

(4) a person that acquired the site through 1inheritance or

bequest; or

(5) a state entity that acquired the site under the State—

hood Act.

Section 2 also provides that joint and several liability will not

apply if the person proves (1) that the harm caused by the spill



is divisible, and (2) that there 1is a reasonable basis for ap-—

portioning the costs and damages.

Section 2 also provides that a person may seek contribution from
other Iliable persons. In a lawsuit for contribution, the court
would apportion damages and costs based upon fault and equity

considerations.

Section 3: Section 3 provides a limitation on liability for haz-—
ardous substance response action contractors. The section ex—
empts a response action contractor from Jliability unless the
contractor®s actions were negligent, or grossly negligent, or

constituted intentional misconduct.

Sections 4, 5, and 6: Sections 4, 5, and 6 amend the definition
provisions of AS 46.03.826. The amended definitions conform the
bill"s liability provisions (Section 2) to those of the federal

act (CF.RCLA) . The most important definitions are:

"Hazardous Substance: The definition 1includes oil as a

hazardous substance.

"Facility": The definition excludes consumer products.

CERCLA definition 1is similar.



"Owner and operator™: For abandoned sites, the definition
includes the person who previously owned the site. However,
the definition excludes persons who have same equitable
interests but do not participate 1in active management of a

site or vessel. The CERCLA definition is similar.

"Release": The definition excludes the exposures which are
covered by workers®™ comp. The definition also excludes

exhaust emissions. The CERCLA definition is similar.

"Transport”: The definition 1includes movement through a

pipeline. The CERCLA definition is similar.

Section 7: Section 7 provides the state with a lien for response

costs resulting from a hazardous substance release.

Section 8: Section 8 provides that the liability provisions con—

tained in amended AS 46.03.822 are retroactive.

Section 9: Section 9 provides that the act takes effect immedi—

ately.



PRQP.QSED-AMENDMENT TQ _SC8 CSHB 68 (0&G)

1.A. Page 7, line 27, delete subparagraph (B) and replace with:

(B) oil, except "hazardous substance™ does not include

refined petroleum productst or
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Original sponsor: Rules/Governor

IN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 6S (Judiciar>)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to liability for the release or
threatened release of a hazardous substance; recovery
of state costs for an oil or hazardous substance
release; liability of response actioncontractors;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 40.17.110(b) is amended by adding a newparagraph to
read:
(60) a certificate relating to a lien under AS 46.08.075.
* Sec. 2. AS 46.03.822 is repealed and reenacted to read:

Sec. 46.03.822. STRICT LIABILITY FOR THE RELEASE OF HAZARDOUS
SUBSTANCES. (a) Notwithstanding any other provision or rule of law
and subject only to the defenses set out 1in(b) ofthis section, the

® £joi*VIy atw0 £ ~o p*eadwb on-
following persons are strictly liable for damages for injury to,
\0 destructioP of, or loss of natural resources of the state or a munic-
ipality, Oiag?ud?;3>-the reasonable costs of assessing thp injury,
destruction, or 1loss, and for the <costs of response, containment,
removal, or remedial action 1incurred by the state or a municipality,
u and any other necessary costs of response incurred by any other party,
resulting from an unpermitted release of a hazardous substance or,
with respect to response costs, the substantial threat of an unpermit—
d) ted release of a hazardous substance:

(1) the owner and operator of the vessel or facility fronm

which the release or threatened release occurred;

/71
a Vp = -1- SCS CSHB 68(Jud)
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(2) a person who, at the time ofdisposal of the hazardous
substance, owned or operatedthe facility at which the hazardous
substance was disposed of and the release or threatened release oc—
curred at that facility;

G3) a person who by ~contract, agreement, or otherwise
arranged for disposal or treatment, or arranged with a transporter for
transport for disposal or treatment, of a hazardous substance owned or
possessed by the person or by any other party or entity, at any facil—
ity owned or operated by another party or entity and containing haz-—
ardous substances, and tne release or threatened release occurred

during transport, disposal, or treatment;

“4) a person who accepted the hazardoussubstance for
transport to disposal or treatment facilities or sites selected
by the person, from which there was a release or threatened re—
lease of the hazardous substance that caused response costs to be
incurred.
(b) In an action to recover damages or costs, a person otherwi

liable under this section 1is relieved from liability under this sec-—

tion if the person proves

@D that the release or threatened release of the ha
substance to which the damages relate occurred solely as a result of

(A) an act of war;

(B) except as provided under AS 46.03.823(c), an
intentional or negligent act or omission of a third party, other
than a party or 1its agents 1in privity of contract with, or em—
ployed by, the person, and that the person

) exercised due care with respect to tt
ardous substance; and

(i) took reasonable precautions against the act

SCS CSHB 68 (Jud) -2-
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or omission of 1irhe third party and against the consequences
of the act or omission; or

(C) an act of God; and

2) in relation to (1)(B) or (C) of this subsection,

the person, within a reasonable period of time after the act occurred,
(A) discovered the release or threatened release of
the hazardous substance; and
(B) began operations to contain and <clean up the
hazardous substance.

(c) For purposes of (b)(1)(B) of this section, a third party or
an agent of a third party 1is 1in privity of contract with the person
who 1is otherwise liable, if the third party or its agent and the
person are parties to a land contract, deed, or other instrument
transferring title or possession of the real property on which the
facility in question is located, unless that property was acquired by
the person after the disposal or placement of the hazardous substance
on, in, or at che facility, and the person establishes that the person
has satisfied the requirements of (b)(1)(B) of this section and estab—
lishes that

(1) at the time the person acquired the facility the person
did not know and had no reason to know that a hazardous substance that
is the subject of the release or threatened release was disposed of
on, in, or at the facility; or

(2) the person is a governmental entity that acquired the
facility by escheat, or through another involuntary transfer or acqui —
sition, or through the exercise of eminent domain authority by pur—
chase or condemnation.

(d To establish that a person had no reason to know that the
hazardous substance was disposed of on, in, or at the facility, as

-3- SCS CSHB 68 (Jud)



provided in (c)(l) of this section, the person must have undertaken,
at the time of acquisition, all reasonable inquiries into the previous
ownership and uses of the property consistent with good commercial or
customary practice in an effort to minimize liability. For purposes
of this subsection a court shall take into account all relevant facts,
including

(1) any specialized knowledge or experience the person has;

(2) the relationship of the purchase price to the value of
the property if it were uncontaminated;

(3) commonly known or reasonably ascertainable information
about the property;

(4) the obviousness of the presence or likely presence of
contamination at the property; and

(5) the ability to detect contamination by appropriate
inspection.

(e) This section does not diminish the liability of a person who
previously owned or operated a facility or vessel and who would other—
wise be liable. IT the person obtained actual knowledge of the re—
lease or threatened release of a hazardous substance at the facility
or vessel and subsequently transferred ownership to another without
disclosing that knowledge, the person 1is liable under (a)(2) of this
section, and a defense under (b)(1)(B) of this section 1is not avail—
able to the person.

() This section does not diminish the Jliability of a person
who, by an actor omission, caused or contributed to the release or
threatened release of a hazardous substance that is the subject of the
action relating to the facility or vessel.

() An indemnification, hold harmless, or similar agreement, or
conveyance of any nature 1is not effective to transfer liability under

SCS CSHB 68 (Jud) 4-



this section from the owner or operator of a facility or vessel or
from a person who might be liable for a release or substantial threat
of a release under this section. This subsection does not bar an
agreement to insure, hold harmless, or indemnify a party to the agree—
ment Tfor liability under this section. This subsection does not bar a
cause of action that an owner, operator, or other person subject to
liability under this section, or a guarantor, has or would have, by
reason of subrogation or otherwise against another person.

(h) The state or a municipality 1is not liable under this section
for costs or damages as a result of actions taken in response to an
emergency created by a release or threatened release of a hazardous
substance generated by or from a facility or vessel owned by another
person unless the actions taken by the state or municipality consti—
tute gross negligence or intentional misconduct.

Sec. 3. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.823. HAZARDOUS SUBSTANCE RESPONSE ACTION CONTRACTORS,
(a) A person who 1is a response action contractor with respect to a
release or threatened release of a hazardous substance 1is not civilly
liable for injuries, costs, damages, expenses, or other liability that
results from the release or threatened release unless the release or
threatened release 1is caused by an act or omission of the response
action contractor that 1is negligent or grossly negligent or consti-—
tutes intentional misconduct. To show negligence by a response action
contractor, a claimant must show that the acts or omissions of the
contractor under the response action contract were not 1in accordance
with generally accepted professional standards and practices at the
time the response action services were performed.

(b) The liability limitation under (a) of this section does no:
apply to a response action contractor who would otherwise be strictly
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liable under any other provision of state or federal law.

(c) The defense provided in AS 46.03.822(b)(1)(B) 1is not avail—
able to a potentially liable person with respect to costs or damages
caused by an act or omission of a response action contractor.

()] Except as provided in (c) of thi. section, this section does
not affect the liability under this chapter or under any other state
law of aperson other than a response action contractor.

(e) This section doesnot affect the liability of aresponse
action contractor that may arise from the response action contractor®"s
failure to comply with the terms or conditions of a response action
contract or a remedial action plan if one has been approved by the
department.

@) This section does not affect the liability of an employer
who 1s a response action contractor with respect to an employee of the
employer under any provision of law, including a law related to work-—
ers® compensation.

) In this section,

1) "response action™ means an action taken 1in connection
with the mitigation or cleanup of a hazardous substance release or
threatened release, including investigation, evaluation, plan develop—
ment, mapping and surveying, engineering, design and construction,
removal, and equipment provision;

) "response action contract™ means a written contr:
agreement to provide vresponse action with respect to a release or
threatened release of a hazardous subofance, entered into by a person
with

(A) the department; or
(B) another person who has entered 1into an agreement
with the department that provides for response action subject to

SCS CSHB 68 (Jud) -6-
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the department®s oversight and control;
(3) "response action contractor™ means

(A a person who enters 1into a response action con-—
tract with respect to a release or threatened release of a haz-—
ardous substance and who 1is carrying out the contract; and

(B) a person who 1is retained or hired by and 1is under
the control of a person described in (A) of this paragraph to
provide services related to the response action contract.
4. AS <*6.03.826(3) 1is amended to read:

3) "having control over a hazardous substance” means

producing, handling, storing, transporting, or refining a hazardous

substance for commercial purposes immediately before entry of the

hazardous substance 1into the atmosphere or 1in or upon the water,

surface, or subsurface land of the state, and specifiea2ly includes

bailees and carriers of a hazardous substance;

* Sec.

* Sec.

5. AS 46.03.826(4) is amended to read:
(4) "hazardous substance"™ means
(A) an element or compound which, when it enters into
the atmosphere or in or upon the water or surface or subsurface
land of the state, presents an imminent and substantial danger to
the public health or welfare, 1including but not limited to fish,
-nimals, vegetation, or any part of the natural habitat in which
they are found; [OR]
(B) oil; or
(C) a substance defined as a hazardous substance under
42 U.S.C. 9601(14);
6. AS 46.03.826 is amended by adding new paragraphs to read:
(8) "facility” includes a
(A building, structure, installation, equipment,
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well, pit, pond, lagoon, 1impoundment, ditch, Jlandfill, storage

container, motor vehicle, rolling stock, aircraft, or pipe or

pipeline, including a pipe into a sewer or publicly-owned treat—
ment works;

(B) site orarea at which a hazardous substance has
been deposited, stored, disposed of, placed, or otherwise locat—
ed ;

(©)) "natural resources™ means land, fish, wildlife,
air, water, ground water, drinking water supplies, and other such
resources belonging to, managed by, held in trust by, appertaining to,
or otherwise controlled by tha state or a municipality;

(10) "vessel"™ means every description of watercraft ol
artificial contrivance that is used, or 1is capable of being used, as a
means of transportation on water, or that carries hazardous substances
for the purpose of incineration of the hazardous substances.

* Sec. 7. AS 46.08 is amended by adding a new section to read:

Sec. 46.08.075. LIENS AGAINST PROPERTY AS SECURITY FOR STATE
EXPENDITURES. (@) The state has a lien for expenditures by the state
from the oil and hazardous substance release response fund or from any
other state fund, for the costs of response, containment, removal, or
remedial action resulting from an oil or hazardous substance spill,
or, with respect to response, costs, the substantial threat of a
release of oil or a hazardous sub: :ance against all property owned by
a person who is determined by the commissioner to be Iliable for the
expenditures under this chapter, AS 46.03, AS 46.04, 42 U.S.C. 9607,
or other state or federal Ilaw. The Ulien 1includes interest, at the
maximum rate allowable under AS 45.45.010(a), from the date of the
expenditures. The state may file an action 1in a court of competent

jurisdiction in order to foreclose on the lien.
|
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(b) A lien established under this section against real property

is not effective until

(D) a certificate of |lien 1is recorded in the district
recorder®s office for the district in which the property is located,
describing the property and stating the amount of the lien, the name
of the owner as grantor, and, 1if known, the name of the person causing
the oil or hazardous substance release; and

(2) the commissioner sends a copy of the certificate of
lien by certified mail return receipt requested, or actually delivers
a copy of the certificate of lien, to the persons described in (1) of
this subsection and to all other persons of record holding an interest
in the property.

(c) When any amount with respect to which a lien has been re—
corded under this section has been paid or reduced, the commissioner
shall, wupon request of the property owner, issue a certificate dis—
charging or partially releasing the lien. That certificate may be
recorded in the office in which the certificate of lien was recorded.

(@ The commissioner may, in the <commissioner®s discretion,
reduce, discharge or partially release a lien under this section if a
bond, or other security, 1in a form and an amount satisfactory to the
commissioner is posted. The bond or other security must include an
amount sufficient to cover the <cost of execution, <collection, or
foreclosure, including attorney fees. A reduction, discharge, or
partial release may not be granted under this subsection if it would
be contrary to the public interest. When a lien 1is reduced, dis—
charged, or partially released under this subsection, the commissioner
shall, at the request of the property o Tier, 1issue a certificate to
that effect.

(e) A personwith an ownership interest 1in property against
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is recorded may bring an action in a court of competent
require that the 1lien be released. The lien may be

of that person®s ownership 1interest 1if the

is not liable for the expenses incurred by

with the <costs of response, containment,

action resulting from the oil or hazardous sub-—

stance release or threat of release of oil or a hazardous substance.

* Sec. 8. This Act takes effect immediately under AS 01.10.070(c).
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