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iis supreme ¢

tndiimlogv [liml not y¢t converted
everv lomil problem into n nnlionnl
nnr A mullirl lilh now emerged,
mnl tin* t'n today retreat* rnlimr
thnll remtieile tIm Conwfiln!ion's
dnnl niiurniH for federalism nnd nil
pflrrti\ncommerce power.
Wi i firel

Wr would do widl In recall IIm
coi Flitul mniil basis for federalism
nnd thn development nf IIm mni*
nrnrn* iwiwver which Inin come In din
plncr it Tin* lexl of Hm (CConntitiilinn
does not define tIm pr<*riHr hco k» nf
slinle authority nlImr Ihnn In specify,
in Hm Triilh Anmndiimnt. Ihnl 1m
power* nnl drleg.ihd In Ilm United
Slates hy IlIm Constilolioo nrr re-
prrvrd e IIm Slates In IIm virw nf
lhr Framers, howrvr?. Iltid did not
leave pinlr nullinrity weak nr dr-
fm.Pidi*sp; tim powers delegnled to
tim Ihiitrd Sinles. nfler nil, worn
"few nnd didiimd" The Frdrrnlinl
Nn . [iMIM L]. Cookr rd 151011 TlIm
(eVainers* comments indicate thnt
tIm sphere or slate activity wnn to Im
n significant one, np fnotice Powell"s
opinion dearly demountmien, ante
nt R70R72, HM i. Fd i'd. nt IMAR- KH7.
TIm SinteH were to relnin nutlnmrity
over those linml concerns ol greatest
relevance nnd importance to (hr peo—
ple. The Federalist No 17, pp 100
[»>H iJ Cooke ed H|*Ie This division
nf authority, according lo Madison,
would produce efficient government
nnd pmtecl llm rights of Ilm people.

"In u pintle republic, nil the power
surrendered hv tim people, ip pub
milled to the ndniiniuiintinn of n
pinifle government; nnd usurps
liotiH nre guarded against hy n
division of the government into
distmet nml popnrnlr departments.
In tim compound republic of
America. Ihr power surrendered
hv the Peojile. ip lirsl divided Im-
tween two distinct governments.

I

ourt reports HM L. Kd 2d
and Ihen tim |H*rtioo nllotPhl to
end: Riihdivided among hid
mid nopnrale depnilmontM ._ence
ii double normitv ati*C« to tim
rights of IIm people The different
governments will conlroiil each
other, nt the pnmo time thnl encli
will he millroilled hv ileelt™” The
Federnl mi No RI, pp MRE) MR 1 »l
(fuke ed IHIM L

See Nagel, Federnlipm up n Fuiula
menInl Value* Nnlionnl 1.eng»m of
Cities in Perspective, |DH] S Cl Rev
HI. HH

0f courpe, one of Ilie "few nnd
defined” power* delegated lo IIm Nn —
lionnl Congiess wiim 1Im power '"™N.
regulate ténmmrce
|pin rn a«m

with foreign Nn
lions, nml among ebs* severid Slates,
nnd with lhe Indieo Trilien.” (1 S
Consl. Ait L. & .cl M The Framers
liercrived lhe interstate commerce
power to h impmliint hut limited,
nnd expected Hud it would he used
primarily if not exclusively to re—
move interstate tariffs nml to regn
lain mnrilinie affairs mid largesmlc
limrmiltile enleipime Jh-e Ahe], TIm
Comnmice Clnuse in *lit- Const itu
tionnl Convention nml in fontempo
rnrv Comment. 2fi Mum L Rev -IM2
This perceptinn nl n mu row
commerce powei ip im|H*»tnnl not
hnrnuso it suggests IIml the com
metre |H»wer ulmiild he up mirrowly
cooplrued today. Ilinther. it explains
why tIm FrnnmrH could believe Hie
(“onHtilulioii nPHiired significant Hinle
nulliorily even ns d bestowed a
range of powerp. induding tim com—
merce power, on Hm Congress In nn
era when interstate commerce repre—
sented n tinv frndion of economic
activity and mopl goods nod service*
were produced nml cuiipiimed rlose
In home, Ihe inle'slrdn commerce

UAHCIA vSAN ANTI ININ METRO
p&iij;rovhi i ] M lotx, lofi 311

power left il lirnd range ol m*1i\ Sle="
hevoiid Hie reach ol Congress

In Hu* decodes since tnlificiiHon «l
the CntiHlilulion. interstate erulmml*
nrlivilv hnn Htmidilv expanded |o
dipilfifdiriilion. coupled with ml
vnimeo hi transportation nml com
muiiicitliuiip, lum creafeil n milmnol
economv m which virtually eurv
nrlivilv nreuriirig within the border*
ol ii SInle pIlnwu ii pnrl The cxpmt
sion and integration of the tiidimml
economy brought wilh il n muili
mile expansion in lhe scope ol mi
(iomil problems This Coin I has been
increasingly generous in iln mlerpie-
(nlinn ol 1Im conmu®ire power ol
Congress. primarily lo iithiire that
Hm Nnlinnnl (luvernmeid would Im
(ilile 1o deal with nrdiminl econoinn
problems Most Hignifictliitlv. the
Court in NI«RIl v dones Si Idiuglilm
Steel Oilp Mill U S. L HI I, Fd H*U.
7 S Cl nim, IQH AMT IMR2 t1JIM7L
nml United States v Darby MI2 US
Uri, hr i, Pmwin. m s ci iri. o
Af.U MHO I1fMP. rejected its previ
on* inteiprelrdiniiH of Ilm cnmmeirn
power which had stymied New Ixe>!
legisinlioo .fonnp S Lnilgldiii nnd
Ihirhv emlirncrsl (lie nolion [lind
Congress ran reguh le iidnishdi* *ic

livilies Hud nlled .
linn UHrK-ti

inlersinic* tom
nmiee ns nuielv nn il can regulate
iulerplnle commerce directly Subs**
ipienl decipioiiH indicate Hml Con
gress, in nriler lo regulnle on sirliv
ilv. needs only n mliiinnl luisis for a
finding thnl the activity aflecl.s inter
Hinle comomrce See (lentl ol Al
lanln Motel, Inc v United Slates.
MY US 2MI.MRH. |M L. Kd 7d TfiH. HR
SCI M'IHI|W»]» Kven ¥ n pnrlicuhii
individunrs nclivdv has im pcicepii
hie inlerninle effrcl. d can he
renched hv CongreHM through leimla
lion « that rhis.s ol nrlivily in eeo

««"ll iim long iim HmI clnpp, coiiNidered
iim P whole. nlfeclH illleiHtnle nun
mer e lrv v Itinted Stolen, 4.1 US
ftl 11 1 Fd 2d RR S Ct |72
irun* I%ere/ v United StideH, 402
MS 1. ;M |, Fd 2d RHR. 0] S CI
IMR7 110711

loreleiilnl lo thin expnnnion of Hm
itniiiuM*e |MWwer, CongreHH liiih been
given no uhility it locked prior to
the eumigence of nn inlegrided nn
Iiimal economy. MenuiHe virtually
every Sf'itr ndivily, like viisunll.v
even mtivily of a private individ
md. arguahly "idld.tH" interplate
ceminerce, Congress enn now pup
phud the StideH from Hm Rignifirmd
«ipheie ol nrlivilied envinionefl for
Hieni v tim FronnmrH It Kk in thin
context tIml recent clinngcH in the
wot Icings of CongresH, midi mh tim
rlin"d «]edion of Semitone nnd Hu*
expanded influence of national inter
«» tg,mil]>s, see ante, nl R44, n 0. HM L
Fd 2d. at HMM (Powell, d , diHsenl
mgi. heiotrm relevnnt. TImse dmnges
m."iv well have h*s.*miied the weight
Congiess gives to the legitimate in
teiestu ol Slfden iih SInles As n re-
null, there in now n real rink Ihnl
Congiess will gradually ernne 1Im
<hlhe-ioii of power lielween Stale and
Nfduiit on which (he Prnniem hosed
Iheir faith in Hie elliciencv nnd vital—
ity o( out Ifepiddic.

It would he erroncouH, however. In
comIml™ tlud the Supreme Court
wiim himd loHm Ihrenl In fisleralism
wlu'ii d expanded [Ihe commeice
power The Court hased lIm expan—
sion on the authority of Congress.
lhiongh Hm Necessary nml Proper
Cl;oe:e, "hi r"«orl < all limans (or
the everci.se ol a grant's! |s*wer
»\loch are approprinle mid plainly
adapted lo IIm permitted end”
United Slates v Darby, sopro. at
P.M. HR L. Fd ROW. RI S CI 4RI. IM2
Al _If 1IM) It is through this reason-
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MMI. Kd 2d

ing Winl nn iWrtiPInli* nrlivily "af— nre plainly ndnpled In Ihnl end.

fecting” iiiterplate entnmrri®e rnn k*
reiirhed lhroiikh lin*
Him rn iin¥

'ommon’P
JKIWI'L  Tlitin, lii United SinIPH v
WrHflitwihkl Ifairy Co. M5 US [IOr
1'H. Hi; I, R 720, 02 S Cl 52M 11942).
the* Court Rtntod'

"The commerce power in not
confined in iln exeiriRe (o the reg-
sllmion of commerce among (ho
slides If extends lo Ilihnp activi-
ties inlriiNInlp which ho tifTect in*
litnlolo commerce, or Ilip exertion
of Ilip |wwer nf *'nngreRP over il,
oh In innkr regulation of Ibent
nppinprinte mentis lo lhp nltnin-
iiipi» of n legitimate end, Ilip pffcr-
live execution nl Hip granted
[Hiwor lo regolnle ihterRIrile com-
merce Spp MH'ullorii v Mnrvinnd,
4 Whoni M), 1/1 |1 K Kd 579]

Ihiilffl Sinlph v Wrightwood ffairy
Ch wiim hrnvily retied npoii hy Wick-
iinl v Filinzm, MIT US IIlI, 124. 87 L
11 122. MM S I T M2 ilf142], nnd Ihn
reasoning Bf these nines under lien
every recent derision concerning llie
renrh of CongreRH lo netivilipR nfTeel-
ing inlersinte commerce. See, eg..
Pry v Uniled SlInlen. Hiipm, nl 547.
44 1, Kd 2d MOM. <6 S CI 1702; Peror
v United Stolen, miprn, nl 151 152.
2M 1, Kd 2d OHM. 01 S U  IM57; Henri
of Afhnitn Molrl. lin* v Ignited
Sinlen. miprn. nl 258 25*1. |M I, Kd 2d
258. 85 S CI MI8.

Il inworth recalling cited pun-
range hi MrCulloeh * Mnrvinnd, 4
Wheal MIE 421. 1 I Kil 57*1 118101,
Ihnl lien nl The rawim* of (he lerpnf
pxpiinsion of lhe roiomerre |[mwer.
"l el llie end lie legitimate, [e] j| he
willun Ihe mpojn*o] Ihe musl ihilion.””
Chi«d .lusti " Marshall Mnid. “find oil
nienn.n whirli nre nppMiprinlp, whirh
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whirh lire not pfoliildleil, Inil roosiwl
wilh The feller nnd «»Mm7 nf llie
eormtMutmit. nre rntuH itutioiuii” lem
ulimhip mlded) The sArif of the
Tenth Amendmrnl. of cmirm*. in ihnl
the Stales will retrain lhrir integrity
in a syfllnm in whirh (he hwr ol the
Uniled SInles nie neverlhelpRR *u-
preme Kr.v v Moiled SinleM, Hlipril.
nl 547. n 7. 14 1. Kd 2d IM. 05 S ClI
1792

Il in lint enough Ihnl The "end he
legitimate”; the mrniiH lo tlint end
rhoHen hy Coiigreim lined nut ronlrn
vein* lhe repitit ol the Coiir!itulinn
Tlinra innriy of Ihi** Crop I'n deriNionn
acknowledge Ihnl liex means hy
whirli nnhonnl power in exercised
hl Inke into nHouul eonreriiR for
HInle niifonoiily See. eg, Frv v
("idled Slnles. Riipri*. n< 547, n 7. 41

I. Kd 2d MMM. 05 S Ct 1792. New
it i@ HAi

York v Uniled Slides. M2M US 572.
rpBi; r.r.7, no i. Kd m/m. mm s ci mid
MOIMI  (Slone, C J, concurring);
NI .iell v dories & l.nnghlin Steel
Corp Riifro. nl M7. 811, Kd 89M. 57 S
Cl MI5, IMH Aldt IM52 fUndntilil
edly, lhe scope of Hum |roniuieice|
power fmisl he ronraidereil in (he
light nf out rfmil syphon ol govern
men! oml mny not he extended ho on
lo embrnre elleelp upon interstrde
romiiiPrre mo jinlireel nnd renitile
Ihnl lo emhrnre Ihem. in view ol our
complex Hoeiefv. would offer)unllv
obliterate Ilie diRlinefinit between
whnl in nnlionnl nnd wind jq hnnl
nnd rrenle n mmplehlv eenltnli7ed
government®T Snnlii Cruz Kmil
I*ncking Co \ NI IH. MDM US 45M,
4MM 407, 82 1. Kd “54. 58 S CI M5M
(19MH). See nlIno Snndnlow, fnnulihl
Liminl Inlerprelnlion. 7 Mirli I. 1ti*v
HuM, 1055 11981» i The ipieRlion.
ulwnyra. H vhrlliei Hie oxerripf of
power is rongi“denl wilh Ilu* entire
Cong|iluliou. o ipieglion HIml rnn ho

fIAHCIA vSAN ANTONIO MKTKO
u*sim LH xii 1 170 (on. lortm t kaor,

niiNweied only hv Inking Mile ™
I, mo Inr iin lhey nre relewiil. oil
ol Ilie values lo who Il lhe I"oum litu
tion oh inlerpreled over lime

Hive* expre*<rainn™) 1'dr example,
Coi. pmm might il IV infieliide
Hinl (lie lendion n Slide i"mpo"; lor
its capital runv affect inlerHInle run
uieiee, hill Hie Com! [linn "nigi“e-di*d
HIml CoiiKreMM would neveilhelfii he
Inured Horn do tiding (hot Imolion
Iteeoline siidl nn exercise of « b

sinle sovereignly inhi"i"enl in llie
Tenth Auieiidmenl Covle v Mitin
liorin 221 US 55*. 5M5. 55 L. Kd 85 i
21 S CI MUM 119111 Siuiihiilv. Cun

fri'R ui Hie ey rnwe of ik« Inxmp.
. nil RpendiiU! powerq run pioler! 1*d
end mo Hum nnd loan jinmm mime <
hill d d eliiHiki®¥ In do fo K\ »le

menus ol roiivertirip ipio™i puhln
Hinle and loan nso»H i{ilios*
into federnl IUWHinlions, lhe Cuoii
liiih held IIml il eoiilrmveiu®u Hlie re
ximvinl imweiM o] The Sinles liemiis.
The riMivprmnn in nut a leimoimblv
neeeMHiuy exereiRe of (Hrner lo ie*irh
Hul desired end llopkiim Kedei d
SnvinHH & l.onn Armm v Clenrv. 2*IM
(IS MI5. 811 I. Kd 251. 5fi S CI 2M5.
IHi A LIl 140M (19M5* The opeialive
limp_iinpe ol Hlieop roHi*M varie« (il
lie*r underlviiu® prilinple is ;™
(onf” sinle iniloimmv is a iilev.uil
Inrloi  in iiRiwiiiK Iw* means by
which ConpiesM eteiriseM ils poweis.

Hnn HSRHT1

This* ptitiriplo reipiires Ilu* Court
lo rnlor'e ollirmalive limils on led
end iruiiliilion ol lhe Slides lo mill
ﬁ!euienl llie pidirially eratled expnn-
iou ol fhe m'eiHlate eommeiee
powei Nnlionnl IKkr*H8iip of Cpics v
Userv repregenird nn nllempi lo
define «airh limits Till* Cnnrl lodnv
t'pjec’ln Nnlionnl reii|(llP el Cities ond
wieiltoM iln hands ol oil elbnls lo
piolerl Ilir Slates. In Ilm prmKS$
the Cinir| opines Ihnl uinvaiisnlid

lerlerul enrronrlimentfl on slide n't*
thmiiy me und win remain
"hoitihb* posRifiililloR Ihnl never
Impprii in lhe real world ">”Ante, id

f5M, 81 1, Kd 2d, nl 10M7, ipioliriK

New York v Uniled Sinlep, supra, nl
5.1. 90 I, Kd M2M. MM S CI M]9 (opin—
ion ol Krnnkftirler, '!) M*here is nm-
pie leremo lo Imlieve to lhe conlrnry

The loml two derndep have pern nn
unpiererlenled growth of federnl ipk-
uhdoiy nrlivily, mm the nmjority i
sell ot knowledKPH Aide, nl 544 545.
0 10.81 1, Kd 2d. id 10MI) In 1954.
one nnild n(ill H)enk of ii "Inirden of
pm suasion on (hope fuvoririK nn
Imuni intervention” in iierliiik
Ihnl “Nntinnnl action fiih . . nl
p-n\M lieen ii'Kiirdi"d nR exreplionnl

eiie puliiy, nn intrusion In he
lieddied bv some npcewntv, lhe s|s*
rial ndliet (hnn llie ordinary rune "
Weih"dei. The [I3liliml Snfiijunrds
ol ledetaliHUi; The Hole ol llie Sinles
ui The Com|M>flilinn nnd Selection of
lie* Nnlionnl (Jovrrmneril, 54 Colunt
I. |tev 54M. 544 545 119541 Tiraliiy, hr
tellernl  leKisIntion nnd  coercive
I»imd proKianiR have expnndisl lo
eiiilnare innumernhle iiclivilirs Iml
were ome viewed nR local, Ilie bur—
den ol persnngion hns Riirely Hoifleil,
and Hu* exlrnordinnry hns liecume
uidimiiy See Kugdnhl, Sense nml
Nmi“ieitHr Aimiiii Slide Imminulv, 2
Consl itnl ionnl  Commenlnry 9M
119851  Fur exnmple, recently (be
federal Covcrinnenl bns, wilh Ibis
Coml"s blessing, underlnken In fell

Ibe SInles Ibe ngp nt which lhey can
ielire lheir law enforcement ollirerH,
and ilie regulnlory slnndnrdg. piin'e-
dines, und even lIm agenda which
Ineir utilities conmiHRiO¥iM iuup! run-
siilei and follow. See KK.0C v Wyo
mini®, IMO US 22M, 75 I, Kd 2d 18.
10tS 1 T 1054 1198MI; KKKC v Misnis
*appi, 450 US 742, 72 1. Kd 2d 5M2,
M»2 S C| 2120 119821. The polilind
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prik F\
[4W PH (M4

hnnnO pinunimd
Iirw nnrmjiehllii Titd nn plain nHivi*
[I<H, ovon lhoi Ih v duottly
pingo mi ii SInIn"n ability lo niiiki*
nml i*nfun* iln Inw* Willi tho fibmn-
ilonmoiit ol Nnlionnl Kongur of Cit-
i i imith _hotwoon |ho 1
n ol Hinto povpi

uinlorilovoh. |Hv] riipwify lor noll-ro

ntrmini

Tho piohlotnH nl fpdornlinnt in nil
inh mioil nnlinnnl nronnuiy nrr on
pnhlo nl nioro ropponpjldo ropolufion
tThnn  holilink Thnl Tho Sinton nn
Sliiloh icIniii no HInhin npml from
thnl whirli Congiopp ohiHinm In lol
thoin iol:»in. Tho prnpoi ronninlion. 1
Hijtilotil hop in wojghing nhilo nulon-
nrny ns n Inohir in Tho hnlnnro when
inlorpioiinK lho monon hv whirh
Cnnjjrow*; run t*xnmwi* iln nulliorily
on tho SInh*w NN Sinlow. I in irmlti
rioiil. in nptpfwing Ihi* validity nf
HIM*H#Ainiii]] rrgithitmn nf n Sfnlo
pursuant in lho miniunioo |niwit. lo
ask onlv wlipfhor Tho «nmo roguln-
tion would ho valid if onfotred
ngnitml n privnlo pnrtv Thnl ronpoa
iniz. omhodind in lho taniurify opin—
ion. iil inwinftintnnt willi Tho spirit of
utir Cnnwli*ntimi 1l reniniiip rolovnnt
Ihnl a Stnto in lining fogulntod. nn
NntiMniil Ixoigup ol fitini and ovnrv
rooont 1ini" hitvr ro"ngni/nd Soo
KK.0C v Wyoming, poprn. Trmippnr-
tntion Union v I/mg Island It to
ar> US rWH, «84. 71 1, ixd M A7, M
S ri M1%» flixH2t; Ilodol V Virginin
iSiirfmo Mining & [Horl Appii 4A2
I1.S 2<K. 2«7 2HH. 1i§ |. Kd 2d L. Mil
S Cl iMP2 «IBR1L; Nnlionnl l.ongiio of
tftion. 42H US. nl H11 Mip. 19 I, Kd
2d «fl' S Cl 240* ** lar nn tho

ConRtitution 1in ooncornod. n Sinlo
nhnuld nol ho (wirtlnd wilh nny pri-
vnlo litigant Cf Novndn v Inil 440
US 410. 42H. Hd |. Kd 2d 110. 99 S Ct
1182 t19710 (MInrkimm. .1, dipponl-
ig) Itrifirmng lho nhilitv of a ninto
rt to treat n piNfor SInlo no dilfor
oatly limn n privnlo litigant) In
Hlontl. Tho mitonomv of a Stnlo in nil
rPHontinl iMtinpoiioul ol lodomliHiii If
hliilo ntilonomv in ignntnd in hhpohh
ing Hu* uionnn hy wlmh CongionH
rogulnlo« rnnllorn  afi*rlitig rum
morn*. thru fodpridipiu bnrnnios ir
rolovnnl wimply bornirip lho wol id
nolivjliofl  minniiting hoyond Iho
ronoh 1id surli n oommoiro |>owor
**ianv woll ho nogligibh* ““Anto, nl
5. HM 1, BfF2d. nl |OMO

Il hnn ho#*n di
to rmll hnphi
SHifto ol tho sInlo miioiiMiov pro

torlod hv Nnlmaul X
Mnn ph ami|

I*omiio ol ("iligp
Suoh difficulty i« to ho nxportod
whonovor ioiiwlilutioiia) «*onoom® an
imporInnl iiw lodmnhwni nml tho
pllootivonofip ol Ih*1oouunoroo powni
como into i*nllii 1 Itngurdlopn of Iho
iliflirullv, il w nnd will roninin Ilm
duly ol this Cnnrl lo rooom llo thopo
comorup in Hm limd iwlntiro Thnl
Iho Court win Hv* linl* Pninv by
npimnlihg In IIm “6ppoaco ol fndrrl
ism””oiiii prnvido nrant “omloil to
Thogo who Imliovo our h*dmal wvp loiii
roipiirop PoumlhinK nioro than a uni
f povoi ntnoal |
would md whirli Tho duly nrkrmwl
odKod tw Nnlionnl 1/vtpun ol Ciliop
and iln p. ”ony. nnd I wlmro dunlin*
Hohmjuipl @ holiof Hinl Ilup Court
will in litho nKnin npninm itwoonwij.
tillionnl roppomihility

1 ro.aporlfully dipwonl

F.nriOR3 NOTK

Aii_niinotnfinn nn “%h tv of ferd*M|l

worvn £ ow _-ilhvird hv e\

rofndnlion of wp.r- rd*H nnd hours of

orro i lmx@r ol Kodoial fa@®li|iitjea «A»* L 5H. rl Mi

Saproiio* Court «ifoioa p W1 uifm.

105H

SURVKY OF THK TBIIMV

ANNOTATIONS ANI) BRIEFS
FUH CASKS HKIOIETKM IN THIS VOI .UMR

lho nunolnlioilM |i*m*mi. pn-pond hv Ihn Kdilorp, nro
indoxod in tin* "lodox to [tf« oiomr md Annotiilionp"
npponiinK nl Iho ond *! lio* lolunto Inr nilditionnl
ioiiiolillion roforon* e i-mooi'i lln* n-iinrnlo Indox to
AniiolnlionH volioiio of 11 Siipioinr Court llo|>orlIP.
l4»<<vyonN' Krlilion. tin* “Ind*** t*i | hw” nod AnuotntioriP
in tilo US Snpionio Court, I.iovvoill Kditiou 24 1V«k
lirsok or NPPriiprinlo lopi-w *uid mwtioim oi tlio U.S.
siiprooio Court DKL Liiwvni 1.dihmi

Solnirwt puinainriow of hriolw ivo hv tio publipher'®
nnir



US SUPREMECOURT REPORTS PVLEHA

STATE OF SOUTH (AROUNA. Plaintiff
v
JAMES A. BAKER, M, Secretary or lhp Treasury of lhp Uniled Sinles

485 US -, 99 I,Ed 2d 592, 108 S CI -
[No. 94, Orig |

Argued December 7, 1987 Decidpd April 20. 1988

Decision: 26 USCS 5 I0.TIXII, which subjpcls inlerpsl nn unregistered stole
or local bonds lo federal income to*, held nnl to vininle 111 Tenth
Amendment nr 121 inlergnvprninpninl tax immunity doctrine.

SUMMARY

Section 310(bX11 of the Tax Equity and Fiscal Responsibility Act of 1982
126 USCS 5 I0nijXlh remnvps the federal income lax exein-tion for interest
earned on publicly offered long term bonds issued by stnt™ nd locbl govern—
ments unless thosp bonds nre issued in registered form. The state of South
Carolina, invoking the original jurisdiction of (lie Uniter! Stales Supreme
Court, claimed thnt &I10(bKli wns invnlid under the Federal Constitution ns
a violation 11l of the Tenth Amendment nnd relnted constitutional princi—
ples of federalism, becouse 5-1KXbXIl effectively required stnte and locnl
governments to issue only registered bonds, and (2L of the doctrine of
intergovernmental tax immunity, which had been held in Pollock v Farm—
erslloan & Trust Co. (1895) 167 US 129, ,191, Ed 759, 15 S CI 67.1, mod 158
US 601, .19 h Ed 1108, 16 S Ct 912, to bnr federnl taxation of nny interest
earned on n slnle bond. The Supreme Court Ul granted the ntnle leave to
fike n complaint against the United States Secretary of the Treasury nnd 121
appointed a Specinl Master. The Specinl Mnster found thnt tj.lioibxli did
hnve the effect of requiring bonds lo be issued in registered form; hut he
nevertheless determined that (j.IUXobxli wns constitutional, nnd he recom—
mended Ihnl judgment be enlpred for the Secretary. South Carolina nnd nn
inlervenor filed exceptions to various fnclunl findings of the Specinl Mnster
nnd to lhe Masters legal conclusions regarding their conslilulionnl chal—

lenges.
On exceplions to the report or the Specinl Mnster. the United Slates
Supreme Court overruled the exceptions nnd nppmved the Masters recom-

&2
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mendntioe. to enter judgment for the Secretary. In nn opinion by Brennan,

J ,joined by Wiimr, M arshall,Buackmun.and Stevrnb.JJ,, nnd joined in

part (as la holding 2 below) by Scnlin, J., ltwas held that {310tbX 11 k not

unconstitutional, because (Il the federal imposition of a bond registration

requirement on stnte and local governments does not violate the Tenth

Amehdment, where the national political process did not operate in a

defective manner in regard to its enactment, and (2L a nondiscriminstory

federnl tax on the Interest earned on slain and locnl government bonds does

not violate the intergovernmental tax immunity doctrine- overruling Pol—
lock v FarmerslLoan 4 Trust Co., supra.

Stevenb, J., concurred, expressing the view thnt the Court's decision does
not express nny opinion about the wisdom of taxing the interest on bonds
issued by state or local governments.

Scaua,J., concurred in part nnd concurred in the judgment, expressing
the view (1) thnl precedents npplying the Tonth Amendment do not support
the proposition (nl thnl the national political process is the states™ only
constitutional protection, and Ibl that nothing except the demonstration of
some extraordinary delects in the operation or that process can justify
judicinl relief; but (21 that the Moral constitutional structure does not
prohibit what the Federal Government hns done by enacting } ,110(XI).

RxiiNquisr, Ch. J., concurred in the judgmem, expressing the view (1) that
§,110(bX)1 does nnl contravene the doctrine of intergovernmental tax immu —
nity. and 121 thnt the Specinl Master™s finding thnt 53 ICXbX 11 has had no
substantive effect on Blates® political processes or ability to raise debt capital
wns sufficient to establish its vnlidity under the Tenth Amendment.

0'Connor, J., dissented, expressing the View that the Tenth Amendment
nnd principles of federalism inherent in the Federnl Constitution prohibit
Congress from taxing or threatening to tax the interest pnid on stnte and
municipnl bonds.

Kennedy, J.. did not participate.
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Stales, Territories, and Poeee*-
elon* 537 - federal regula-
tion of ststa and local bonda

la-If. Assuming thnt 5-11(xh*11 of
the Tnx Equity nnd Fiscal Reapnnsi-

Ullity Art of 1982 128 USCS

5 10."WX1D, which remove* the fed—

eml tax exemption fnr intermit

earned on certain bonda issued hy
atate nnd locnl governments unleaa
tlmno bond* nre registered, dirertly
regulote* thoae governments bv of-

ferlively requiring them lo ianue
bonda in registered rntber tlim
lienrer form, lhen aurh ii require—
ment doea nnl vjninte the Tenth
Amendment to the Federnl Cnnslitu-
tinn or prinriplea of federnliHm dm
rivml generally from the Cnnstitu-
tion. where the nntionnl pnlitiml
procena did not operate in a defective
manner in regard to the enactment
of J_110thXIl, there in no mrril in
Ihn nrgumnnt thnt it in ijnconntitu-
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Supreme Court's view* ns_to validity of particular alale nnd locnl tnxen
on Pe%ern securities nnd obligations 74 1, % 2(? 1185

Supreme Court's views ns to validity of federal legislation under Tenlh

Amendment, providin

_thnt powers nol delegnled”lo United Sinles by

Constitution nor pr hﬁ;t il To the sinles nre reserved lo the slates
AN L

or to the people

Scope snd noplicnbllity or principle, thnl inslrumentnlities uf sinle
%%vmment mny not be subjected to federnl taxation 78 I, Ed 828 o4 .

SOUTH CAROIJNA v I1AKER
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linnnl to eommnnileor Ihr ntalr or
loml leglaintive oml ndminialrnlive
procmia by coercing atnte or locnl
govrrnmenla into enncling legists-
tion which authorises bond registm-
lion nnd into ndminialering the rrg-
Tatmtinn schem-

Incomn Taxra f12 — federal tax
powfy— Interest on atntp and
iocal iionda

2n-2e. A nondiacriminntory federal
tnx nn the interest enrned on bonda
iaaumt hv atnte or locnl governmenta
doea not violnte the Intergovernmen—
tal tux immunity doctrine, nnd

IOthX 11 of the Tnx Equity nnd

Fiacnl Responsibility Act of 1982 (20

USCS 8IIIXLI, which removes tho

federnl tnx exemption for Intcreat

enrned on publicly nlTcred long term
bonda issued hy atate nnd local gov—
ernments unleaa thnae bonda are reg—
istered, thua is not unconstitutional
nn n violation of thnt doctrine, given
(D) thnt 5.110 imposes nn direct Ins
nn alale or local governmenta, be-
cnuse (he tax in imposed nn nnd
collected from bondholders and nny
increased administrative costa in—
curred hy atnte nnd locnl govern—
ments in implementing tho registra—
tion ayatem nre not "tnxea””within
the menning of the tax immunity
doctrine, nnd (2L that J.110tbXI) does
not dincriminnte ngninnt atnte Bnd
locnl  governmenta, because other
provisions of 5310 seek to assure
thnt nil publicly ottered long term
bonds are issued in registered form;
the holding in Pollock v Formers®

1/0en & Trust Co. (1895) 157 US 429,

.19 1. Ed 759, 15 S Ct (7.1, mod 158

US HOl. 39 I, K1 1108. 15 S CI 912,

thnl stnte bond interest is immune

from n nondiscriminntory federnl
tnx is overruled; the owners of state
or locnl bonds hnve no constitutional
entitlement nol to pay tnxea on in—

come which they esrn from such
Kinds (0"Connor. J , dissented from
this holding.)

Records and Recording l-aw* 118
— transfer of registered bond
.In, 3b. A transfer of record owner —
ship of n registered Kind requires
entering tho change on thr central
registration lint; however, since lhr
record owner of n registered bond
mny sometimes differ from the bene-
flcinl owner, aellera can transfer ben—
eficial ownership of most types of
registered bonds without entering n
chnnge nn the central list

Bonds 57: Evidence 5308 - own —
ership of hearer bond
4. Ownership of a benrer bond Is
presumed from possession and Is
transferred by physically handing
over the bond.

8 tales, Territories, nnd Fosse*
slona 15 12, 37 - federnl regu—
lation of stale activities -
(nxntlon of state bond Inter—
est

6a, fib. The limits Imposed on Con—
gress” authority to regulate state ac—
tivities under til the Federnl Constl-
tutinn®n Tenlh Amendment, or @
principles or federalism derived gen—

erally from the Conatitulion, n.

structural, not rubatantive- that in,

state and local governments must
find their protection from congressio—
nal regulation through the nntionnl
political process, not through judi—
cially defined spheres of unregulnble
activity; although it is possible that
some extrnordinnry defects in the
nntionnl political process might ren—
der congressional regulation of state
activities 1invalid under the above
constitutional rules, there is no
merit in a state"s argumont thnt
8.3100XI) of the Tnx Equity and
Fiscal Hesponsihilily Act of 1982 <26

8b
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USCS B I0."HX I ahliff  remove*
the federal Im exemption for Inter-
r«l earned on certnin bondx issued
by slate nml loml government* un-
Inw those bond* are registered nml
Hum allegedly force* nuch govern-
mrnln lo Issue only registered bond"
— ko In" result nf n fnilurr In HI"
nntinnnl yoliliml process nml there-
t'oe violnt™ lbo»" constitutional
All'™, wlirr" 1h" nInl" does nol al-
I'il" thnl il win deprived of nny
right In pnrticipalo in Ih" nntionnl
politi process nr i

it wnn sin—

99 LK.172.|

mnatitutionnl means In reach n con—

stitutional rod

Internal Revenue fl 11; Taxes
561 - slInlo nnd federnl lax
Immunities

Hn. Hh The immunily of 111" sinles

from federml Inxnlion arises from

11" federnl cunslilulionnl structure

and n concern for protecting stale

sovereignly, wherens 1I" Federal

Government®s immunily from stnle

Inxnlion nrmes from lhe supremncy

clnuse of the Federal Constitution

gled mil in n wny Ihnl il il politi— Wil VI cl 2L

cally Isolated nml poworlesa, Iml nl
lege* only Ihnl BelKMbX 11 wnn Im-
hwkh] hy th" vol« of nn unInfnrmed
longree* which, in adopting Ihnl
eInlutp to combat alleged conceal-
ment of fminbl™ incomn using hearer
bond", relied upon incomplete infor-
mnlion nnd chon" nn ineffective r''m
"Hy: niurtn nr'" nnl nulhuriml under
11" nhove cnnnlilullnnnl principle” lo
seennd-gurna the nulmtnntive bns's
fnr congressional legislation

Sinlen, Terrltorl™, anil Posses-
nlon« 812 - "Into response lo
federnl rcgulnlinnt

6, The fact Ihnl n ninle wishing lo
engage in cerInin nclivily niul lake
ndmini*trn(iv"* nnd nometiinen login-

Inlive nclinn to comply wilh federnl

atnnrinrd” regulating lImt activity

_pé%nenl" no federnl conntilutionnl de-

Internal Revenue 54; United

Taxes &06, 62 — stale and fed—
eral governments - tax Im-
munlratlnn nf others

fin, flh The Federal Government

hns (he power lo ennd sinlolen im

numbing those with whom il denis

frmn sinle Insnlion even il inlergo-
vernmenInl lax immunity doctrine

would nol nlherwiso confer nn im-

mimily; hut the sinlen Inck nny such

iniver

Internal Revenue 8&ll.4: Taxea
61, 62 — taxea on govern-
menU and government con-
trnrtnrs

10n-10c  SInle nnd local govern-
monla ran never tax the Uniled

Sinles directly hut enn lax any pri-

vnte putties wjlh whom lhe Uniled

SInles does business, even (hough

tho financial burden falls on the

Uniled Slnles, ns long nn the lax

does nnl discriminate ngninsl the

States S IS — validity of con— United Slnles or those with whom il

ditional tax — power of Con-
grew

denis; n Inx is considered to Ire di—
rectly on the Federnl Government

7. The United Slates cannot con— only when the lewy flls on the

SOUTH CAHOI.

INA v BAKF-.:

<di.id At sw

tislly the snme, except Ihnl nl lensl
some nondiscriminnlurv fedetsl
taxes rnn In- rollecled directly from
sinle and Inml governments even
though n parallel slnle or local lex
rould nnl In- collecteil directly from
Hie Federnl Government, the Issue
whether n nondiscriminntory fedemnl
Inx might nonetheless violnle sinle
tnx immunity doea md urine unless
Ilu- Federnl Government neekn lo
collect the Inx dircrllv from n sinle
or locnl government (0"Connor, -1,
dissented in pnrl from this balding 1

Income Tnxea 5510, 12 - ron-
nlruclinn of Sixteenth Amend-
mpnt - Ingnllou of stnle
bond Inlerenl

IIn, lib The legislative history of

Ilu- Sixteenth Aociemlmenl lo Hip

Federnl Cionnlilulino- which nullio-

riri-s Congress lo colled taxes on

income "from whnlevrr soorce de—
rived" without apportionment- doea
nol mnnifesl nn inleoi ™ freere into

Hie Constitution lhe -is immunily

for sinle bond interest Ihnl existed

in 1013, but merely shown Il Hint
the words "from whatever source
derived””were not nlfirmntively in—
tended to authoring Congress In Inx
sinle liond inleresl nr In hnve nny
oilier elfecl on the question of which
incomes were suhjecl In federal laxn-
lion, nnd 12) Ihnl llie sole purpose of

Ihe Sixteenth Amendment wns In

remove the apportionment require—

ment for whichever incomes were
otherwise txnblp.

Ronds 5874, 11% - state and local
bonds - interest rntes

12. Stole nnd locnl governments

have no federnl conntilutionnl enli-

ment bonds «n)ny any exemptlon
from (he federal income lax nn bond
Interest

Incomn Tsxes 522 - corporate
bond inleresl
14 Corporate bond Interest iasub—
ject In federnl income lax

Internal Revenue 4 1l - validity
nf tax

Ifin, trill. llecauae Congress could
hnve prohibited sinle nnd lig.nl gov—
ernments from issuing nny unregis—
tered bonds by difecl regulation,
there is no merit in lhe argument
Iiml }3101b*U of Ihn Tnx Kquily
nnd F'incal Responsibility Act of 11IH2
126 USCS 5 103<jg I &= which remove*
the federal las exemption for Inter—
est earned on certain bonds issued
by stale nnd locnl governmenU un—
less lhoso bonds nre registered-Ix
nn impermissible regulslory tax be—
cause Il imposes a lax nn sctlvilles
Ihnt nre not subject to federal regu-
InUiry power; the fact that 5 311X1)1111
in purely regulntnry in purpose nnd
clfect nnd wns never intended to
raise nny federal revenue does not
ninne render il unconslilutionnl.

Supreme Court of the United
States {66 — original action
by atato against United Rtalea

16. In nn nction wherein a slate
invoked the original jurisdiction of
cho United Stntes Supreme Court
nnd filed n complaint against the

United Slabs Secretary of the Trea—

sury, which complaint challenged

the constitutionality of 831fXb41ll of
the Tax Equity and Fiscal Rmponsi-
bility Act of 1962 (26 USCS

vert nn unconatitutionnl tax into a Uniled Sinles itlf, or on nn agency
constitutional one nimply by ranking or inslrumeninlily no closely con—
the lax conditional; whether <Jo+ nected lo Ihnl government Ihnl the
gress could hnve imoos-d lhe condi— two cannot renlintimlly be viewed nn
tion hy direct regulation in irrele- sepnrnle entities; the rule wilh re—
vnnl. aa Congress cannot employ un- spect Inslnle Inx immunity is pssen-

1596

Ilcmenl lo issue bonds paying lower 51031jXD). which remove* lhe fed—
inleresl rales Ilim other issuers eral tnx exemption lir intercnl

Income Taxes 527- govemmnnl e€arned on rorlain bonds issued by
bond inleresl ntnte and local governments unto?

13. Only slate nnd locnl govern— those bonds are registered, the Su-
597
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preme Court- having found no merit
in the state’s clsims that J310ib»U
violates various particular rules un-
der the Federal Constitution— “will
til overrule the state's exceptions to

the report or a Special Master who
concluded that j3](Xh*11 was mnsti
lulional, and 12t approve lhe S|ional
Master®s recommendation to enter
Judgment for the Secretory

BVI.ILAIIIN BV REPORTFR OF DKCIHIONS

Section 310thxll ol lhe Tnx Equity
nnd Fiscal Responsibility Act of 1982

atnte activity. In this case, South
Cnrnlinn hns not even alleged thnl il

removes the _federal income tax eX— was deprived of nny right to partin-
emption for interest earned on pub— pyite in the nntinnnl political process

licly ofTered long term (Minds (herein
alter referred to ns bonds! issued by

or thnt it was singled out in n way
that left il politically inolnted and

state nnd local governmenta therein— |Kiwerles* The allegations South

after referred lo collectively ss
Stntes) unless those bonds nre issued
in registered (as opposed to bearer)
form. South Carolina Invoked this

Carolina due* make-thnt Congress
was uninformed nnd chose nn inef
furtive remedy-do nol nmount lo
no allegation thnl Hie political pro

Court™s original jurisdiction, con— res* operated ill n defective manner

tending thnt 8-91°XbXIIl is constitu—

tionally invalid under the Tenth

Ilil NGA™s contention Hint 8310 is
invnlid because it commandeers the

Amendment and the doctrine of in— slate legisintive nnd administrative

tergovernmental Inx immunity. A
Specinl Master was appointed Alter

process by coercing Stntes into en—
acting legisintion authorising bond

conducting hearings nnd taking evi— registration nnd into ndniinistering

dence, lie concluded Hint J.110ihXII
is constitutional and recommended
entering judgment for the defendant
South Cnrolinn nnd the Nnlionnl
Governors” Associntion INOA), ns nn
intervennr, filed exceptions lo wnri-
nus factunl findings of the Mnster

nnd to his legnl conclusions concern—

inE| irdeir constitutimml challenges
e

I Section 310thKIlIdoes nol vininle

Hie regislmlion scheme finds no sup—
port in the claim led open by FERC
v Mississippi, tfifi US 742, 72 1. Ed
2d 532. 102 S Cl 2120 Section 310
regulates slnle activities; il dnes not,
an did the statute in FERC, seek In
control or influence the rnnnner in
which Stntes regulnte private pni-
lies Thnt a Stnte wishing lo engnge
in rertiiin nclivily must Inke Admin—
istrative nnd sometimes legislative

llie Tenth Amendment or constitu— action lo comply with federal stan—

tional principles of federalism hy
effectlvely compelling Stales to issue
bonds in registered form.

In) The Tenth Amendment limits
on Congress” authority to regulate
ntnte activities nre structural, not
nuhstontive- that is, the States must
find Iheir protection from congressio—

dards regulating that activity is n
cammonplnre that presents na con—
stitutional defect. Moreover, under
NGA"s theory, nny Stnte rnuld im
inunire its nrtiviiies from federal
regulation by simply codifying the
manner in which itengages in those

nrtiviiies

SOUTH CAROI-INA v FIAKER

S I.Fd AtA'R2

enrned on unregistered state bonds. have no constitutional entitlement
Section 3101TiNU is inconsistent with tU iaaue bonds paying lower interest
lhis Court’s holding in Ifllock v rales than other Insuini The nondia-
Fnrmers® loan A Trust Co.. Hi7 US Criminatory Inx under 9-TI0 i Im—
429. 39 1. Fd 759. IS S Ct-%17_1, thnt Posed on nnd collecled from bond—
state bond interest was immune Qgégggsd’ r;?j!ninsitsatlr?;iivzndcogg :2:
from n nnndiscriniinntory lcdernl L _
lax, but thnl decision ha* been effec— curred by Stales in implementing

tively overruled hy subsequent ends the registration system nre not
Y a Ny q "tnxea" within tlio meaning of the
Inw Under Illie intergovernmental

_ f P 2 tnx Immunity doctrine Moreover,
Inx immunity jurisprudence prevail— the proyisions of 8.110 seek lo nanure
ing lit Pollock’s lime, neither the gyne nil publicly offered long term
Federnl nor Hie Stnle Governmenls ponds nre lanued in registered fnem,
could lax income Hint no individual hether Issued by stale or locnl gov—
directly derived from NNY contract ernments, the Federal Government,
wilh the other government. This or private corporations

general rule wns bused on the ratio—  Exceptions to Special Master"s Re —
nale Hml nny tnx on income n party port overruled, nnd judgment en—
received under n contract wilh the tered for defendant.

government wnn n tnx on the con— Brennan, J,, delivered the opinion
tract and thus a tnx "on" Hie gov— of the Court, in which While, Mar—
ernment because it burdened the shall, BInckmun, nnd Stevens, JJ
government™s power to enter into joined, and In which Smlin, J,,
the contract. Hint rationale hns joined except for Part Il. Stevens, J.,
I>ocn repudiated by modern tnlergo- filed a concurring opinion. Senlia, J.,
vornmentnl tax immunity rase Inw, filed an opinion concurring in port
and the government contract immu — nnd concurring in the judgment.
nities hnve Is"en, one hy one, over— Relinguish C. J., filed an opinion
ruled. The owners of stole bonds concurring in the judgment. 0°Con—
hnve no cnnstitutin.ml entitlement nor, 9., filed a dissenting opinion.

not to pny luxes on income lhey Kennedy. J.. took no pnrl in the
earn frani the bonds, ond Stolen consideration or decision of the ense.

APPEARANIKS OFCOUNBSBL.
John P. l.inton nrgoed the cnuse for plaintiff.
I>cwts B. Kaden nrgucd the cnuse for the Nntinnnl Covernorn®
Association, ns pInintilf in-intervention hy special leave of court.
Solicitor General Chnrles Fried nrgupd lhe cause for defen—
dant.

OPINION o TItF. COURT

Justice Brcnnnn delivered the Stnt 596, 26 USC 5 in.KjXIl |26
opinion or the Court USCS SI0.lijXll), remove* the rod-
) rml income tnx exemption for Inter—

nal regulation through the nntinnnl 2 Section . 1HEXNXIT does not violate
political process, not through judi— the doctrine of intergovernmentnl
cially defined spheres of unregulnble  ¢nx immunity hy taxing the inleresl

596

(la. 2a] Section 3|tXhxIl of 1he Tnx
Equity nnd Kinml HosfKinsibility Act
of 1962 tTEFRAI, Puli 1, 97 246. 9f

est earned on publicly offered long—
term bonda issued by sinlo nnd local
governmenta unless thosf bonda are

099
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taued in registered form "Thin orlgl-
nnl jurisdiction cose presents (hr
issues whrlhrr  310<bNt>of TEFHA
nlhrr (1) vinintes Ihr Tenth Amend-
mrnl nnd constitutional prinriplrr of
federalism h.v compelling Stales In
issue bond* in registered form nr i2l
violates (hr doclrinr nf intergnvern-
mrntnl tnx immunily hy taxing lhr
interest rnrnrd on unrrginlrrrd rinlr
hnndn.

[3, 4) Historically, hnndn hnvr
been tailed nn either rrginlrrrd
Imnds nr bearer bonda There two
types of bonda differ in lhe mechn-
ninma lined for trnnnferring owner-
nliip nnd mnking pnymenta Owner-
ahip of n regintrred tmiid in recorded
on n centrnl lint, nnd n brmnnfer of
record ownership require* entering
the chnnge on thnt lint *"Hie record
owner nutnmnticnlly receiver inter—
est pnymenta by check or electronic
Irmnnfer of funda from the tauern
pnying agent Ownernhip or n bearer
bond, in cnntrnat. ia pieaumed from
possession nnd ia trnnaferred hy
phyaically handing(over the bond.
The bondowner obtnina interent pay-
menla by preaenting Imnd coupona to
n hank that in turn preaenla the
conliona lo the inauver'a paying agent.

In 1082, Congress enacted TEFRA,
which contnina a variety of pmvl-
aiona, including 5.110, deaigned to
reiluce the fedeml deficit hy promot—
ing compliance with the lax law.
16ngreaa hnd become concerned
about lhe growing magnitude of lax
evnainn; Internnl Revenue Service

99 L Ed 2d

(IRSI atudiea Indicated that unre-
ixirted income tind grown from nn
eallmteil range of $31.1 hillinn to
$.122 im in 197.1 to a rnnge of
$111.1 billion In $07 billion in 1981

Complinnre Gap: llenring before the
Subcommittee on Overnight of the
Internal Rpvenue Service of the Sen-
ole Committee on Finance, 97th
(king, 2d Sema, I2fi (19H21 llnregia-
tered honda apparently became a
foetia of attention liecouae they leR

no pnpor tmil nnd tliva fecilitated

tnx evnainn Then AaaiHtnnl Secre—
tary of the Trenaury for Tnx Policy
.John Chnpoton lealified before the

IInline Wnya nnd Mcnnn Cmnmillee

that n registration reipiirement

wnuld help prevent Inx evnainn be-

cnune tienrer kmiik oflen repreaenl

Tinreported and unlaxed income

Unit, without a aynlem of recorded

ownership, the IRS hn» difficully re

conatrucling lienringa on Hit 6300

liefore the Ilnuae Committee on

Wnya nnd Mennn. 07lh Cong. 2d

Seen. .10 <192». He nlno expresaed

concern Ihnt hearer bonda were be—
ing used lo nCoid palate nnd gift

tnxea nnd na n medium nf exchange

in Hip illrgnl aeclor. Ibid. In repott—
ing mil the Mill ronlnining the provi-

ninn Himl eventnnlly lrec.imc 10 of

TEKUA. the Sennle I-"innnce Com-

mitloe Reporl expressed thp anme

cnncerna:

"The committee believes Ihnl n
fnlr nnd efficient ayatem of infor-
motion reputing nnd willihnlding
cniimit he achievrd with res|>ecl In
intereal henring ohlignlinna na
long nn n aignificanl volume of
long-term bearer instruments ia

1 h»r «implicily. wp will refer lo itfnle nndbond nmv Mitiritn.i-. Hiffir. honever, tom. lic*

lornl j»«iv8rnmente rollw llvrly »mn “Sinlen™ and
will rrf~r lo politicly olTrml Inng-lerm bond*
m 'N'tiiU

2 [30] The word owner of m refllirered
noo

hmrflrinl emnrr. and mllm. mn Imn-firt e,

.l nwnirmhip L mist tvpm nf .rsirtn.iH

hnndnnwilh.it_l almiiix n rfmiinon lhr mn

SOUTH CAHOI.

INA v BAKER

i L.Kd 2d M2

faaued A system nfbook-entry reg—
istration wilt preserve the liquid-
ity of ohlignlinns while reipiiring
the crpntinn of ownership records
thnl can produce useful informa—
tion reports with reaped to both
thn pnvment of interest nod the
ante nf nhligntimiH prior to mnlu-
rity through brokers. Further—
more. registration will reduce the
nhility or nonromplinnt Inxpnyera
to concent inrnme nn.l property
from the reach nf the income, ea
Into, nnd gift tnxea Finally, tim

pal, }310<bX4). Holders of thews un—
regiatered corporate bonde generally

cannot deduct capital losses or claim

capilnl-galn treatment for nny losses
or gains euatnincd on the bonds
55 310(bxfi) nnd (6l- Section 3tfXbXI)
completes tl.ia statutory scheme by
denying the federal income tax ex—
emption for interest enrned on state
bonda to owners of long-term pub—
licly offered state bonds that are not
issued in registered form.

South Cnrolinn invoked the origi-
nnl jurisdiction of this Court, con—

registration requirement mny re— tending thnt JSimbXH ia constitu—
duce the volume of readily nego— tionally invalid under the Tenth

tiable substitutes fnr cash avail-
able to persons engaged in illognl
activities,” S Rep No. 97-494. Vnl
1, p 242 119421

.Section 910 wns designed lo meet
these coneerna Ly providing |mwer-

ful incentives to issue bonds in regis—

tered form.

Amendment nnd the doctrine of in
tergovernmenlal tnx immunity. We
granted South Caralinn lenve lo file
the inntnnt complaint ngninsl the
Secretary or the Treasury of the
United Stales, South Carolina v Re —
gno. 465 US 367, 79 I, Ed 2d 372,
194 S Ct 1107 (19841, mid appointed
oh Specinl Master the Honnrnb®e

Because &11(1 nims In address the Smnuel ,L Roberts, 466 US 948, 80 L
tnx evnsion concerns posed generally Ed 2d 5.3, 104 S Ct 2148 119841. The
by unregiatered bonds, it covers not Nnlinnnl Oovernors®™ Association
only stnte bonds hut nlsn bonds is— INGA) intervened. After conducting
sued hy the United Stntes mid pri— hearings and taking evidence, the
vate corporations. Section 31IXn> re— Specinl Mnnter cnncluded that
quires the Uniled Stntes to issue 5310(bXl) won conatitulionnl and
publicly offered bonds with n innlu- recommended entering judgment for
rity nf one year or more in regis— (he defendant. South Cnrolinn nnd
tered form. ~With respect In similnr the NOA filed exceptions to various
bonds taued by private corporations, fnctunl findings of the SpociRl Mns —
58310<hX2MGI ‘impose n series of Inx ter and to the Master”s legnl conclu—
pennlties on nonregistration Corpo— Sions concerning Iheir constitutional
rations derlining to issue the cov— challenges.
ered bonds in registered hirm lose
tnx deductions und adjustments for 1]
inleresl pnid nn the bonds, R
5531(XbX2t nml HI. and must pny n [Io) Wp nddreas the claim that
specinl excise Inx mi the bond princi— S-110IPHD) violates  the Tenth

S. Srrtiim 110 nlsn pmv.itr* vari.nl* *|s-risl .mufd by private ttirpnrallpfis and frdvm| and
rirepliniu Lt Ilir r*m*Ir>ilK.n mpi.reinrnla sinle snvemmentn. but Th.we -icrplinnr srv
and ifireillives prnvsM |n,lev niil»Cf-h>inn mi  ,,..i rrlevnnt here
n.tl lin Ltr InitxInrl,. |mbli.lv ..Hr.id I».ile
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Amendment first* South Carolina
nnd (he NCiA contend, nnd thn Mss-

m ie)2l

Ing mitrighl the issuance of bearer
liondn®

ter found, th*t 5310 effectivoly re—

quire* Stains lo issue bonds in regis—

tered form, noting that if Stale* is-
sued hond* in unregistered form,
competition from other nonexempt
bonds would force States to increase
the interest paid on state bond* by
28-35%, *nd that even though nl-
mnst all state bonds were issued in

bearer form before 5310 became ef—

fective, since then no Stnte has is—
sued a bearer hond. Report of Spe—
cinl Master pp 2, 23-24. South Caro—
lina nnd the NUA thus nrgup tnl,
for purposes of Tenth Amendment
analysis, we musl trent 5310 ns if it
simply banned bearer bonds alto—
gether without giving Stnte* the op—
tion to 1issue nonexempl benrer
bonds. The Secretnry does nol dis—
pute the finding that 5-310 effec—
tively requires registration, see Brief
for Defendant p 10 (urging the Court
to adopt nil the Metier®s findings!,
preferring lo nrgu. “hat 5313 sur—
vives Tenth Amendment scrutiny be—
cause n blanket prohibition by Con—
gress nn the issuance of benrer
bonds can npply lo Stntes without
violating the Tenlh Amendment For
the purpose* of Tenlh Amendment
snnlvsis, then, we treat 5-310 ns if it
directly regulated Stntes by prohibit®

4. We u«r “die Tenlh Amer.rimrnl* lo rn
mmpsMe nnv implied miulitulionel limitation
on t'nngre*** siilhnrily lo regulate alale activ-
Ilir*. whether gumnilnt ,»€ Tenlh Amend
mi Il lleelf or In ptinriplee nt federnliem ile
rived generally from the I'on-tillllinn

» (liven our holding infrn. al = TS0 . kd
vd - . llial a federal laa on lhe inlereal
paid on atale Imnde d.iea nnl violate Ihr mler
cnvernnieninl la* immunity divirine, one
r-inhl nigue that nny tae riempling alale
Imnrl inlereal frum Ihe 1st apptiralile In inlet*
eal un nlher lvmda ia. In effevi. a atihaldv. and
Ihat I niigiraa’ derininn In rtdvtirfjre Wryly regie
lereil elale houdr murl he )udged under eur

6024

A

573 The Tenth Amendment limits
on Congress” authority to regulate
stnte activities are set out in Unrein
v Snn Anlonio Metropolitan Trnnsil
Authnritv, ¥ US iR, 8.1 ¢, Ed 2d
1016, HIS S Ct 1IX1S U9851. Unrein
holds Ihnl the limits nre ntructiiml,
nol substnntive- in, that Staten

must_find their (filtertion from con—

gressional regulation through the
nntiiii.nl  political process, not
through juilii-inlly defined sphere* of
uniegulnhle stale activity, id, nl
637-664, S3 1, Ed 2d 1016, 105 S Cl
1005. South Carolina contends thnt

the poliliml process foiled here be—
muse CmtgresH lind no concrete evi—

dence qunntifying the lag evasion
nllributnhle lo unregistered stale
bonds nnd relied instead nn onecdo-
tl evidence that Inxpnyer* hnve
concealed tnxnble 1income using
benrer honiln It nlsn nrgues thnt
Congress chnse nn ineffective remedy
by requiring registration because
most hnnd snles nre hnndled by bro—
kers who must file information re—
ports regardless of the form of the
bond and bemuse beneficial owner-

Mpending Chniiv M n See generally South
hnkntn v M.le. R7US . RTLIAI 2
171, in? S ft *79.1 minting lml n
perceived Tenth Amendment limitation nn
mnRreMimtnl re?u\nti'in nf Mnle nl*nim Hid
nnl mantmirgtitlv Im*it Ihe range nf rondr
liana legitimi*! « pinred on frdrrnl Rfrtidfl.'L
I»ul 1hnl ol ssntn* point Thr finnncinl induce-
ment offered hy (angre** might I»r *n roer
cine” ar In* stnennclfluliniinli Tftr pnrtien
hnve nnl hnvrrver, thu***n In nltarh nr defend
(- lfch> T+ iiarrimi n SppiitimB (*Im iv_theory,
and »» decline In_ndth*** Ihr iinlit<gntrd
Imijm nf sA»imhrr SpepdmR CInilM* ntudv»i*
r-PPrt\en nr *1mi il iniNtr| would *r in thin

SOUTH IAN0L,INA vBAKER
mil. Kdft5"?

ship of registered bomlh ni-ed nol
necessarily be recorded

1c, Bb] Although Unrein left ulH-n
the possibility that suine t-xlmordi-
nary defects in the nntionnl polilim|
process might render cnngrpssioniil
regulation of stnte nctivilies jnvnlid
under the Tenth Ami-ndinont. the
Court in Unrein lind no occasion to
identify or define the defect* Hint
might lend to such invalidation See
id ,nt 556. 83 1, Ed 2d 1010. 1115S Ct

1005 Nor do we attempt nnv defini—

tive nrticiilntinn hero [t suffice* In
observe that South Cnrolinn hns not
oven nlleged Ihnl it wiis deprived of

uny right to participate in Hu- no—

tional political process or that it was
singled out in n wn.v thnt left it
politically isolated nnd powerless. Cf.
United States v Carnleni- Product*
Co ,304 US 144, 152, n 4. H2 1,Ed 2d
1234, 58 S CI 77H tiftH Uni her.
South Cnrolinn argue* liml the polit-
icnl  process failed here liecnuse
9310(bM11wnB "imposed by Iho vole
of an uninformed Congress relying
upon incomplete information." Brief
for Plaintiff 111 But nothing in
Unrein or the Tenth Ainrmimrnl
authorize* court* to second guess the
RUlisInntive basis for congrrsninnnl
legislation. Cf. Minnesota v (“Inver
I-euf Creamery Co., 44b US 45fi, 4A4.
fifi I.Kd 2d 659. 101 S Cl 715 U9 8H
Where, ns here, the nntinnnl [ilitG-

invalid because It commandeer™ the

sinle legislative nnd oilminislmtivr

procen* hy coercing Stales into en—

acting legislation authorizing bond

registration nnd into administering

Hie registration scheme. They cite

FERC v Mississippi. 45fi US 742. 72

I, Kd 2d 532, 102 S Ct 2126 (I9H2I,

whirh leR open the possibility Hint

the Tenth Amendment might set

some limit* on Congress®™ power to

compel Stnte* to regulnle on behalf

Of federmnl inters*!*, id, at 761-7B4,

72 1, Ed 2d 532, 102 S Cl 2128. The

extent to which the Tenth Amend —
ment claim IoR open in FEI1C sur—
vive* Unrein or pose* conntilutionnl

liinitnlinns independent of Thiwe dis—
cussed in Garcia In far from clear.

We need not, however, address Hint

issue because we find the claim dis—
cussed in FERC inapplicable to

5310.

The federal ntatule nt Issue in
FERC required state utility commis—
sions to do the following: (It ndjudi-
cnle nnd enforce federnl stnndnrds,
(21 either consider adopting certain
federnl standnrds or cense regulnting
public utilities, nnd 131 follow certain
procedure* The Court in FERC first
distinguished Nntionnl Lengue or
Cities v Usery, 42(1 US 833, 49 I.Ed
2d 245, 96 S Ct 24fi5 (19761, noting
Hint the ctatutr in Nnlinnnl longue
of (Titles pt ,-sented questions con—

cal process did nnt operate in a de— cerping "the extent to which stnte
fective mnnner. the Tenth Amend — sovereignty shields the Stales from

ment isnot implicnleil.

B

generally applicable federal regula—
tions,"” whpreas the statute in FERC
"nl Bmpt* to use slInle regulntory

(1d] The NUA nrgues Ilinl 5-310 is Mmachinery to advance fedeml goala.””

n. South Cnrnlinn nt«o Of** n
eurpitiinn to tho Mn*»n ¢ tirulinu* Mint (tin
regiolmtion renmrt'irteni impr-t*d litt(e fin'iu-
ri(*l or nrtinioi«Irnfi*i* hurtten imi Sinlen nml
hml little rlliTl iih Stale* uhilit\ b* mine
iitfiilnl TI)i“n* eofepinm*, mol llu* NfIA™ i

crptinn to the Master'* failure to find an
Inlereal rale difierential lielween regirlered
nrnl henrer hond*. ruin# no ienue concerning
Ihe t'pmniinn nr the nnlinnnl [<diljrnl ptNMM,
nnd we nred nnt ndilrenn lliem hern

@1
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FBIIC, 4W! 0S, Hi 7811, 72 1, Bd ?H
M2. 1H2 8 Ct 212(1 Tfir Court In
FKI11C then concluded IIml, whatever
m m didinnsl limitations mli(ht r*
ml in. Thr finlpml power <> riim|i*l
sinlr regulatory nrlivily, Congress
hml Ihp power In require llml stole
niljiiilicnlivp Indie* nilj.nlimin foil
mil Issues mnl In rinjtiirr 1hnl Sinles
regulating in n prr mpli fluid
riumiilpr suggested finlpml idrirds

W (R 2d

In certniii nrlivily niusl Islp nrimin
istmtlve nnd sornelimes legislative
nclinn lo comply wilh federnl stiin
thirds reguinlliig Ihnl nrlivily is n
irinptiice thnl presenls no con
ninl defecl After Unrein, for
esnmple. nevernl Sinles nnd ninnirl-
pnlilips hml lo lulte ndininlslmfivp
mid legisintive nclinn lo nllrr Un—
employment prnctirea or mine lhe
funds necesenry lo comply wilh lhp

nnd follow frijemllv nmnilnlpil proce— wnge nnd overtime provisions of llie

dures Id., nl 7MI-7B7. 72 1. Kd 2d
M2. 1112SCIl 212G

[U. # Rpcnunp, hv h.vpnlhonin.

Federnl ImImr Stnndnrds Ad " In
deed, even Ilie prpUnrcin lire of
Tenlh Ainendmenl roses rpcogmrcsl
Ihnl Congress could cnnslilulionnlly

5-1111 effectively prohibits issuing un — impose ledernl  requirements oil

registered Isolds, It presents lho vpry
niliinlinn FRKC distinguished from n
ninitnnndporinK of slide regulatory
nmrhinery lhe extent lo wliirh Hip
Tonlh Amendment “shields tho
Sinlrs from (tPiirmllv nppliruhlo foil
rml regulations.” 45B IIS, nt 7if. 72
| Kd 2d M2. 102 8 Ct 2120 Sortim
.10 regulates sinlo nrlivilips; il doon
not. ns did tho stntulp in FKRC. seek
lo conlrnl or inllupiicp Hip mnnner
in whirli Stnlon regulate privnlo pnr-
liim Tlio NUA nonolholosn ronlonds
Ihnl SHIII hns cmnmnndoorml lTho
sinlo legisintive nnd ndiniristrmtivp
prnross Imenuno mnny sknh Ilrgisin
luros hml to nnipnd n sniminnlinl
niimlmr of slnUltos in order lo issno
hoods in registered form nnd Im
rmiso slnle olficinls lind to dnvnte
solislnnlinl pfTort lo determine how
best lo implement n registered bond
system. Such "commnndeerIng”™ i,
however, nn inevilRhlo consequence
of regulnting n stole activity. Any
Meml regulation dcmnnds cnmpli-
nine Thnl n Stole wishing lo engnge

7. gererally llesring* nn 3 1AM) before
Ihr szﬁmmmlllrp nn ljriwr of lire Sonstp
tminrlee nn 1-snr and Hrlven Rrasurraa,
SOl 1".mg. A Sees 1IHDI, The Inparl ol Ihr
Supreme Cnnt*a linrrls lerllon PpnnHtstra

w4

Sinles Ihnl Sinles could meol only
hv nmenrling lheir ntliife*. See
FKIK® v Wyoming, 400 US 22!, B.1-
2fi4, nml it2. 75 L.Fd 2d H, IHI S CI
1H54 1IURHI Mlurger, C J,, dissenlmgi
(riling nlole ntniules from over linlf
the Sinles thnl di.l nnl comply wilh
the ledeml sinlille upheld hy llie
Courtl Under (lie NFiA™n theory,
moreover, nny Slide could immunize
iln nrtiviiies from federnl regulntimi
hv simplv nidifying Ihe mnnnrr in
which il engnges in Ilmse nrlivilies
Id olinrt. the NUA"s lheory nf "rum
mnndeering”™ would nnl only render
Unrein n nullity, hid would ventrirl
rnngressionnl regulnlion of sinle nr
tivilies even more ligldly tlinn il
won restricted under llie now over—
ruled Nntinnnl 1,engup of (“dies line
ol coses We noil the theory fore—
closed by precedent, nnd uphold (lie
ennstifidnunlilv nf 5 lid under the
Tenlh AmemlImeul

m
[?b) Smith (."nrolinii conlendn thnt

and Tbeir Poliliml Ridiviaima Ilesrirlg le-
(me die Sura-mmillee on Krnnnmir idlk
ot ol —nmoenint Folicy of the _loiol
Kronomii Cnmmillee (Vgreaa or 1bo Ikl
Sinles, @i Cong, lal Seas IFCH

SUUTIILALIUL.

INA v HTAKKII

1. PalM VU

even Il n sinlille 1-unomg sinle
h mliirty would Is- mil-
sldittiminl, 5 .1H iiuitorisldiiliminlly
viololen Ihe doctrine ol mleigoveiii
meldnl Ins immunity liecnuse d
Hises Il Ins on Ilie Inleresl eur  lon
sinle Imnd We nuiee wilh South
Cnrolinn Hml 5e*Hl ¥ mconsisfeid
with Pollock, v Filrmers® Imiii A
“final Co Us 524, 1 I 1al 7,
#is ol f1 Ll which held 1l
nnv inleresl eiimeil on o slide Hhiiiil
wns immune from federal Ingiilom

[7J Tlo' Secrelmy ool llie Muster,
however, suggest Ilud we should ||4e
hold the conHIdidimiiddv ol 5did
willioul eXHI_‘:IUy overrilliug I'ollork
brrnlise 5J1H ilm's mil liliolisli Hie
!0? egeniptiim for elide Ismil inter-
iml entirely hid rillher luses llie
inleres| oil slide bonds onIK d llie
Imnils nre nol issued I the lotin
Congress requires_In mil view, how-
ever, Ihis suggestion iuiplirdlv ri'sls
on n rnllier mischievous prigMrtitmn
ol Inw 11, lor exnmple. Congress im
(siseil n In* lim| npplieil exclusively
in South Cnrolinn nnd levied llie lux
directly on llie South Cnrolinn trea-
sury, we would he obligated In adju-
dicate the constiluliunnlilv of llm|
Inx even IT Congress allowed Sindh
Cnmlinn lo escape Ihe lax by re-
stiucluring its slide government ill a
way Congress found more In its lik
ing The -United_Slides. rnunot con-
vert nn unconslitidiomil Inx into 1
ennstitidinnnl one vim(ilv hy oinking

S The Raffalsrv ntan la Il lie el
m Ti Ihe laa intmllv_ e «, le
?Ill Tel. tsnee IM odi- F™'F gtaaa
a-en laauml is regialetisl ,hum aim], O nil
lax-mr alfere. no lekInl Ius_ nn alula
hl-a,af Ivird inleieal Inla M ar mini,Ilv Imsn
unpimil We 1 » tin renatm, heve-i Gl

sttith CemlMin vinl Inmdt uheml illL,
tmlqe In ;:
cnllenge

P tminininrlirri Wy Hitlleit Imin n rmtrsrl

I nich-1 Hiim ra mi reelieil

the In* coedllionsl “hetlisr Cain
grens could hnve mi|» < thp condl-
tinn hy dicecl regulntion is Irrel*-
viiiil; Congress cannot Pinptny un-
cnnstltldionnl menus to rrnch n oil”
MIdufionnl end Under Pollock, n tin
on the inlarest incomn derivpil from
nny slnle bond wns cwaiilpreil =
ilirecl Inx on Ihe SInle nnd thus
finionstiluliunnl HW7 1H, id fiRfAHD.
AL, R) AU S (1 f7,1 IF dhis
constitutional rule slill applies, Con —
gress cnnnnl thrented In Inx lhe
inleresl on slide Imils Hint do not
conform lo rongrenslimnl dirintes
We Thus decline In follow n sugges—
tion thnl would force us lo rmhrnce
impliedly o proposition of Inw fnr
more controversial thnn the current
vuhdity of Pollock®s hnn on taxing
sinle bond interest, nml proceed lo
Hililrens whether Pollock should lie
explicitly overruled *

Under the inlergovprnmentnl tnx
immunily jurisprudence prevniling
id llie time, Pollock did not repre—
sent n unique immunity limited In
income derived from sinle Imils
Hidher. Pollock merely represented
on? npplicntion of lhe more genernl
rule Hml neither the Teileml nor the
ninle governments could Inx income
nn individunl directly derived from
nny cenlrncl with nnolher govern—
ment.* Nol only wnn il unronslilu-
lionnl for the Federnl Government
In Inx n bondnwnnr on Ihe inleresl
plip received on nny slnle bond, hut

%”h lhe governmen! ana lrealr-l diflerendy
See. eg, Wiltculn a llunn, 2S2 I'S 210. 227-
2TO. 70 I, Kd 1IM, 61 S I'l 120. -'I ALl 1200
MO.III iconatilulmnal In lai lapitnl gam nn
ante nf aisle Imnit lavauae Stale not a pnrtv to
the aale mnlrarli. aee alao drainer v leael
lyn. 20H C*1 .HM. 00 I. fd 070. 42 S Cl .124
1221 imni.-itutmnal In tna Iranafi-r o( ealale
even lhoug i aisle lain‘la aie inrlurlad in He
Irrmming llie value nf Ihe ealnlel

005
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It was alao unconstitutional In Im
eldle employs™ on tho Inrnin* rnrnH
from @F* "mplnynionl umtinct, Col-
Isclor v Day, Il Wall Mil, 20 I. K*1
122 t]H71), lo tnx a I fww on ir :omb»
ilrivisl from lamia lenso-1 from n
Slalo, flnrm*t v I%oronailo Oil, 2MB
1S I, 71 1. Kil HIR, B2 S I'l MU
I'LT2A, or lo ini]kwr n anlo* (aa on
ptis-rcla a vmrlor ilsrlvisl from soil
ing a product lo a alali* ngnncy,
Imlian  Mnlocycl* t'o v (Initial
Sintra. H.1 1ISR7I), 7B 1, K.l 1277. Rl
S Ct BUI LIMI I Incomn .
tlio aloin* kOUlI*O rnntracla w
fitili'ml ii
immune from titanium hv tim Sinlen
See Wenton v City Counril of
Clmrlentim, 2 Pel *40, 7 1. Kd 4H]
11H21U thxloml (Kind inlereal illumine
from ninle tmant| Dolihina v Com-

Zginionerr ?{ Coiinly, IB Pet
i, e [ Kd tIHe2I Ietleml
ein|

'mmune frnm alnlo tnx on
% v_OklIn U|mt 2R7
US r||| ol |>| nan m
110221 Ilnrnme derived from feneml
lens* immune from atnle tor*, Pnn-
liiiniile Dil Co. v Knox, 277 US 2IH.
72 1, Kd HB7, <H S CI 4BI, Rfi A LR
fi'l i[*I12B] ivenrior iliinui e from
anlea Ina oil vendor®a pioceeda from
anle lo the United Stolen! Cnaen
concerning lhe Inx immunily of in—
come derived from atnte contrnrla
(Veely cited principles ealnhlialied in
fedeml Inx immunily cnaea, nnd vice
vermi See, BR. Cornnndo Oil. altpm,
nt :iH, 7fi L Kd RIB. R2 S Ct 44H;
Indinn Molncycle, xuprn, nt B7B*B79.
7R 1, fd 1277, R1 S CI 601; Pollock,
ntipm. nl RRB.19 L, Bd 7R9. IR S CI
B7, I. Si*e generally Indinn Molncycle.
suprn. nl R7B, 7R I, Fd 1277, Rl S CI
BUI imummity nfSinlen from federnl
iiix ecpinl lo immunity of Federnl
(invermnenl from ninle Inxl; Metcnlf

BOB

9 LM 21

fk Kd<I» v Mitchell. 209 US RIt. R21

#22, HI I, Fd IMt. 6l S C1 172 <19(W1,
Collector v liny, xopra, nl 127, 20 F
Fd 122

(Ia, Ia| Tills general rule waa
baa.sl on the rational” lhal any lax
on Income a pnrty received undei n
contrail wilh (lie government wnn n
lot on llie contract ami lima n Ina

n" Hu* Kiivrrnmenl In-cause Il loir
deneil the Rovernmenl®a |niwrr lo
enier inln tirfrnnlracl The Court in
IAlia’k Inirmuweil iln mmmiilnii di
recllv Inml lhe deriainn in Wenton
eaemptiiui  ledernl  Imnri  Inleienl
from slide tiianlion

* "llie nidit (o ina Iie cnnlrnrl
lo nov ealeot, when made, muni
nperide iijmi the power lo borrow
In*fure Il in eaercined. lind hnve n
sensible influence nn the contrai |
The extent of diix inlluence de
IMTulx itjkin  The will nf n dinlinct
Rovernmenl To nny exlenl, how—
ever tnronaidernlde, it ina burthen
on Ihe o]>emlifma of government

,The toa on government slock
in thought hv thin court lo lieu tnx
nn lho mntrncl, n tnx on the fgnv-
ermnetd"n] (Kiwer lo Imrrow money

nml coneequenlly lo be repug-
nnnt lo the (“(institution, ™ Pol-
lorl:. nuprn. id RMB, 29 I, Fd 759,
IR S CI B7.1. quoting Wenton, ml
prn, nl *107. tBH, 7 I, 1d tHI

num. nlthnugh n tnx wnn collected
from nn independent privnlo pnrty,
the tnx wnn coimiilered In lie "oil"
the government because the tnx hur—
den inigld lie pnnned on lo il through
lhe contract. Thin rennnning wnn
used lo deline Ilm Imnic scope nf both
federal nml nlnle Inx immunities
wilh renjiert to nil types of govern-

SOUTH iAHOUNA v I1AKRR
L tumm
merd contracts mSon. eg .Cruoniido Friimenl ronlrncu liikhlijchled

Oil, Blipm, nl -1DMIIL. 78 1. I'd HIR,
R2 S CI 1d r"llere llie lenne

wax nil Instrumentality ol llie Slide
To Ina The Income ol IIm lennee
ing Ilieieliom would nmoiiid In
Im|KMdiun iijsui HIm lenm* iloelfi,
iniiille (11, nuprn. id 222, 72 k
Tit HR7, *HS CI 451, RA ALLItR-L 1T I
In immnlerinl dint 11m seller nml not
IIm piirrlinrei in reipiired lo re|mrl
nml mnke pnymeul to tim Slide
Side nod purchime constitute n
Irnnanclimi hy which Ilie tux
mired mid on which ie li

1Sl espie. nupyrn, _ill BUR RUB.

T rdam e S ol ?\mx
upon HIm lenses In Il Ina tifmii tim
fsivei lo mnke them oting
liiihon Territory 11 ionloig Oil
Co v OklInhomn, 240 US R22, RN, BO
I. Kd 779, :*i S ClI 4R.1 UHIfim The
cumnionnlily of
lying nil Iliere ilnmimilien for guv-

federal Immunilir* n»r. nf ii‘iir# ddlrtrnl

= *Inte immunity ni»#c*™ frnm lhe roiutllll

linnnl «lrurlurr nnd N concern for pcIM ting
F’I’f"*emelelgnly uhrrrn# lin* f*<g*nd nnnni

liilly nnwn fami tim Si[|urnini %*1mi#r The
Itmniinilie* have «fm difTrrod Hnnmvhlinl in
their uitderlving polilirnl ijn*urv iim»l in thrir
Hoflniuil rnnlnun Mnny nf [hi* Cnurt so|mii

mn#  Imvr r* thnl I1lit* C*iM«tillition
lioidd inli-rpr* toil to roldrr ﬂgn‘ilrr tm
itnrnonilv nn Ihr K*drrnl tSmrrr.nmnt timn
nn Slnlr* becnuae nil Thr p*#tplr nl ihr Slnlr*
wherrm* nil Ihr people nf lIm Krd**rnl lonrm*
nmnl MR nnl irpri-mnlird in indiviilnrd Sinir#
lirlvrnrik v Crrhardl. kM US 4«r. U 921,
N HZ* nns Ct ilftiMt. MrCtilinch v
Mtityland. 4 wimnl tfi. i;if» [;ifi. €. Kd r711
t|H[9i, New York v United SInir# T'f* US
r72. P7.nnd n 1 Hi 1 Kd 1w, W Xl 1)
il'linnDpininn nf Frankfurter. 1« In furl. lim
frdrrnl In* immunily Inm nlwnv* h**ni grenler
(linn (hr SInlr*' immunity TIm Krdornt I»uv.
rrnmrnl. for Pinmplr. pott#«# tim [nwrr In
ranrl rtntutr# immuiuriiik lin*#r tvilli whom
it dnil# from #tnlr Inaitfimi I'irii d iniriffn
vrrniimninl In* inimnmh il**-trine woiih) nnl
nllmi*yi#r rnnfrr nn  immiMiilk  Sre. tr,

liy Indinn Motorydr. nuprn In fhnt
inv*, the Oiurt revirwril thf then
current «totu« of inlerKovernmentnl
tnx immunity doctrine, olMervin#
Hint n tnx on interest earned on it
elute or federnl bond wn* uncoiiNtitu*
tionnl  Pemiifte It would burden lhe
exerciwr of the government™ powrr
lo t>orrow money nnd Ihnl n Inx on
The wninry of ninle or Federnl Clov*
einrnenl employee wnx unconRtllu*
liomil I>ecauNe it would burden (he
Kovernmenl X power lo obtain llie
employee W norvliccH Id, at 57<» i78
7 1, Bd 1277, Rl XSCi 001 1l lhen
concluded Ihnl under lhe xmne prin—
ciple n wd?« Inx impowod on ii ven—
dor for n nnle lo a ninle Agency w#m
unconnlitutionnl becnuNe it would
burden the nnle trmnnncliori Id . nt
r’®).75 L Bd 1277.51 SCtOOl.

[10a] Hie rntionnle underlying

CrMvrM v Nrw York r* rrl O'Krrfr. 21XI US
wi. 47H. k1. Kil 927. C*S 11 mw. IW ArLH
14MI1 119.T.1I 11m SiInirs lurk nny tuch po»rr
Al#o. nllhoUKh H& Frdrrnl (Invrrnmrnl lim
nlwnyn rnjoy~d hlanfcrt immunily from «nv
ninlr In* ctmpidrru lo Im “on” IIm Ruvvrn
nmnt undrr lhe prrvnilinx nmlhrwiolfxiv. the
Sinlr# hnve nrvn rnjiiyrd Immunily Irom nil
fmirrnl tn*m ron*i*lrr#*l lo B “nn” n Sinir
S**rinfrn. n | W KKd21— .*nd n IH
Tu nomr. (Jnrrin v Snn Anlonio Mr(rnp*diUn
Tronnil Authority. 4M US W . «I I. Kd
mifi. Itsa S ClI IWfi «|9H5I. limv NUgxral fur
Ihnr liniilalion* on plnl«* Ini immunily We
nm | nol. howrvrr, d*u-idr hrrr thr rtirnl In
»#hirh Ihr acopr of IIm (rderrl nml ninle im-
munillen differ or Ih# e*lent. if nny. In *hirh
Sinlen nre rurrmlly immune from direct non
di#crirninnlory frdernl Inmtlon Il h enouyh
for nur purpoer* Ihnl federnl nnd ilnle In*
iinmunitY ennm Imvr ntwnvn nhnrwl (he iden-
lir  methodology for delermininx whrlhrr n
In* in “on" @ gnverninen'. nnd Ihnl lid# Iden-
tity hni pendMed even though Ilm methodol-
ogy for both frdrrnl nnd atnle immunitien hu
rhnnged m intergovernmental In* immunily
doclrinr ahiflrd into Ihr modern era See
Crnve*. auprn. c¢i 4Pr», 93 |, Kd 927. A9 S IT
MW. 120 AL.R 14M

a7
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Pollock nnd thf gtntr«l Immunity

fnr government rontrnrl Income lim
been thornupfily repndinteti hy mod —

ern interguvernmeritnl immunily m-
wlnw InGrnve* v New York ex mrl
(I"Kerfe. OfMi US 466. 88 1. Ed 027.
59 S If 505. 120 AMI MIN 1]9.191.
The (Vmrt nnnnunred. "The theory

thnt n Inx on inrnme in fagnllv
or ernnmnically n Inx on iln nmirre,
inno longer trouble™ Id. nt 480. 83
I. Brl 027. 50 S (1 505. 120 AMI
1450 The Court explninod,

"So much of the hurden of n
non-dincriminntory genernl  Inx
upon Hir income* of employee* nf
n government, ntute or nntionnl. n*
mny bo pnnned on eronomicnlly lo
Ihnl government, through the ef
fert of the tnx on the price level of
Inlwr or mnlerinln, inhut lhe nnr

mnl inrident of lhe orgnuirution

within tir Mime territory ol Iwo

government*, ench pn**e*ning fhe
Inxing power The hurden. no fnr
nx il rnn lie xnid to exiet or lo

pnnned on. through o root plun con-
imcl, lo lhe federal Government
Alnhnmo v Kitig A llno/er, 114 US 1,
80 |. Kd 102 S CI 41. 140 ALR W5

11941) The Court ntnted

"The Government, rightly we
think, dmriiimn any contention
Ihnl (he CnttMIMillion, unnided hv
Congrennioitnl legixInlion, prohibit*
i Inx exm from (he contractor*
merely InriiiiNo il in pnnned mi
ornnoinlcnR”, hy the fermn nf the
rontrnrl or ntherwine, nn pnrt of
The conn)ruction font to the Gov—
ernment So fnr nn Mich n nnn-din-
rriminnlory ntute Inx u|]>mn (he
roulrnctor enter* into lhe cosl of
lhe niuterinln to lhe fiovernmetil,
Iinl in hid n normnl incident of
the orgnnimtioii willdo (he nnme

tomboy of lwo independent tim—
ing noverejgntien The iinaortod
rigid nf The one lo k*free of tuxn-
tion hy Ilie other doen not epcll
immunity lrom pnying the ndded
com! oMiiluilnhle lo Ihe Inxntion

nireri lhe government_in nny indi— of lhow* who (umifdt aupplio* to

rect or iurideninl wity, in one
which lhe Conntitution pri®uji-
bone« . Id.nt 487. M:] L Kd
27,59 S Ct 595, 120 AM1 1455

See nlno Jnmefl v Drnvo Conlrncling
Co. -102 US 114, 100. 82 L Kd 155,
58 SCI 208. IM ALR 818 119.171Hh*
frcl Ihnl n Inx on n government
ronlrnrtnr "mny increnne the con! lo
the Government . . .wnuld nol in-
vnlidnte the tx"!; llelvering v Cer-
hanlt. 104 US 405. 424. 82 L Ed
1427. 58 S Ct 969 (19.18) The thor-
nughnefw with whirh the Court
nhnmloned lhe bunle. theory wnn
demonstrated monl emphnticnlly
when the Court upheld n ninle nnlen
Inx imjktflod on n government con-
trnctor even (hough the finnncinl
hurden of lhe Inx wnn entirely

the Governmenl nml who hnve
lieen gionied no fax immunity So
for iim n diltercnt view lino pro-
wiled. we think it no longer lenn-
hie™ Id .id 89. Hi L Ed 162 S Ct
%' 149 ALR 615 frilntionn omit—

King A Roorrr thn* completely fore-
clomm! nny clnim thnl thp nondi*-
rriminiiturv impo*ition of ensfa on
private entitle* Hint pit™ them on in
Stntea or the l"edend Government
miennntitutinnnlly burden* stnte or
federnl functions. Subsequent rose*
hnve consistently renllirmed the
principle Hint n nou-discriminntory
tnx collechxl from privnte parties
conlrncling with ntmlher govern

menl is constiliilionn) even (hough

pnrl or nil of the finnncinl burden

falls on the other government See

SOUTH CAROLINA v RAKER
»l. M 24 W

Wnshinglon v (failed Slides. 4611 US
5.16, 540, 75 1. Kd 2d 264. MI-TS Cl
1844 HOHH.1li; United Stntes v New
Mexico. 455 1/S 720. 784. 71 L Kd 2d
580. 102 S CI 1878 09821. United
Stntes v County ol Eremin. 42¢ US
452. 460-462. und n 9. 50 |. M 2d
688, 97 S Cl «d* 119771; Uniled
Sinles v City of Oetmil, 955 CIS 466.
469. 2 L Ed 2d 424. 78 S Cl 474
09581

(l1«] With Ihe rntiomde for con
ferring u ljix immunily on parlies
dealing with nrtrtlier government re-
jecled, (he government ennlrncl im
munilir* recognized under prmr dor
Irine were, one hy one. eliminated
Overruling Rurnel v (“omnndn 0il,
285 US 10176 L VA 815, 525 CI
448 09.12), nnd Gillespie v OkIn-
homn. 257 0S 501. 66 I.Ed .183.42 S
Cl 171 09221, Ihe Court upheld the
cenrtitnlionnlity of n federal Inx on
lief income n rnrpornlion derived
from n stnle lenae in llelvering v
Mountnin P eniucer* Corp., 808 US
.176. 82 L Bd 907. 58 S CI 628 11988)
See nlso Oklahoma Tax Cumm®ii v
Texns Co .886 US 842. 9.1 L kd 721.
69 S (9 561 09491 (upholding consti-
Intionnlify of federal lax on gm*.*
income derived from stale lease).

11. Prior le thnl thn Court liihl ulicudy

ruiifinrd Collector v Dnv Il Wnll I]:t ‘si |
S1 122 i|B7I*. to it* fnrta in llr-lvi-toii: v
Uarhardl. .104 US «»«. H2 t. KH 1427. f-* S CI

W' i[t*Wi, whirl* upheld ihn rni)«litiiliuu.i]ift
nl n frilenil int nil the anltiru* Nf *Intr nni
plover* involved m ninle CHii«triirtiiui prut

12. [11b] .South Cnrnlinn nml llu* Ilmon
m»nl Kinmirp (Mfirer* Ac«nintcii u» duihux
curia* iirgur llinl tim Iryi"dulivi- hixlurv *! llm
SUiimnth Amendment. whirli uulliurorx I'mi-
K»pxx to "rnlirtl In*»-x on income*. In*o* whnl
ever aourrr derived. uithmil np[*«»il»«»iiineiii.4
innnilNin nn inleiil In tnv/n mlu Ijm Cou*ti
tillicm th«- in* inimomlv (mi xfuii- f«oid inter
ext thnt exieled in |1»|| We «m-unx>  Him

Ij»mr. thp (G)urt ex@@licil v ovrrrulnd
Jiillwtor v Day, I Wall IM, 221,
I'll 122 (1R7U m.I wliplil Ihn connti
|l fi.mlity nf n nondiarriminninry
Rinlc Inx nn Ihr imlnry nf n frdrml
rmplovrr ClrnvM v Nrw York rx
ml 0 Rrrfr, W, DS <«!, 1, KH
m, rnactm, 120 ai,r heki
LIMFIT™ And in (hr cnurar of uphnld-
in«n nnlm tax on n roat phia (Jnvrm-
mrnl rnnlrador, lhr Court in Kin#
A Roozrr ovcrrulrd Panhandlr Oil
Co. v Knox. 277 US 2Hl, 72 L Ed
H57, 3 Ct 451. 50 ALR firfl (1U28I.
Srr nlno Jnmen, nuprn luphnldiiiR
alnlr (nx on ((roea incnmr indcin-n-
drnl contractor rrtcivrd from Frd—
rrnl (invrrnmrntl Thr only prrmo-
drrn tax immunity for pnrtion In
Kovrrnment contrncta that hna no fnr
nvnidrd bring nplirilly ovrrrulrd ia
Ihr immunity fnr reciplmta nf gov-
rrnmrntnl bond intrrrrl ' That thin
Court hna yrt to >vrrrulr Pollock
nolicitly, howrvrr, in rxplninrd nnt
bv nny distinction brtvrrn thr in-
enrne derived from government
kiihnh nnd thr income uorivrd from
oilier government contrnrta, hut by
Ilir historical fad thnt Cungrcaa hna
nlwnya exempted sinlr Imnd interest
from tnxntion hy “tntutr, lieginning
with the very lirsl federnl incnm”

leffmintive h'ltnry mprely xlinw* thnt _the
enr«|* "“fron »hatrver eotirce derlvHI** ¢ Ihe
Sixteenth Am*-nHm it wrre nul ntltrmativeljr
mlended In Atitlio..fe CunxreM In ten elnle
leutd interett or lo have nny otlmr effect nn
whirh incntncfl were euhject to redernl to**
Imn, end that the aole purjxwr nf the Six-
teenth Amendment wiu lo remove the appor-
tionment requirement fnr whichever incnmea
were nlherwiao tninble 45 Cong lie- 224V
2246 <<I8IDI, id. at 2W8 w-r nixo llruahatmr v
Union Pacific R Cn. 2&>US |. 17 IH. «»|. Kd

ir, S Cl 216 »I»16» Indeed. 9 the Six-
teenth Amendment had frnren into the Con-
xiitutinn all the la* tmmuniltea that exiated
in I''L1 lhen mnxl of mmlrrn Intergnvern-
mental tax immunitv doctrine would he in-

vnlid
a»
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Inx xtAtule. Act of Oct. 3. 1913. ch
IR, 4 U"Hi. 39 SInl 169.

(1023 In num. then, unrfpr current
intergovernmental tnx immunity
doctrine the Stnte* enn never tnx
the United State* directly but enn
Inr nny privnte pnrtir* with whom it
does business. even though the Hlnnn-
cinl burden foil* on the United
Sinten, nn long nn the tnx doe* not
dincriminnte ngninsl the United
State* or thone wilh whom it denln
See Wnshington, euprn, nt 640, 76 L.
Ed 2d 2r4. 103 S ft 1344; County of
Frcano, nuprn. at 460463. 50 I. Ed
26 693. 97 S ClI 699; Citv of Uelroit,
nupm, nt 473. 2 1, Ed 2d 424. 79 S Ct
474, OkInhnmo Tnx Conim 7, nuprn,
nt 360 304. 93 1, Ed 721, 69 S CI 661.
A tnx is considered to lie directly on

I, [10c] Alt Mrrnl srtiritirs nre immune
from direct alale Intniiun. « Urnvee, "KW
Us nl <77. HI 1. VA 027. 69 s < rOR 17U
Al R I4i"ii, hut nl Ipml nomn Hint# arllvlllen
Imvr nlwnt* lieen “tihjecl lo direct Irdernl
tninimn I nr n time. only Iim Sintiw* govern
rorn*nl. oh npprjnr<l In proprietary. nctivilir*
enjn>r»l Imi immunily. p*e eg. llelvermg V
|W ,* -hitus 214. 227. 70 I. Fd 201. %6S M
171 South Carolina v Unilrd SIMm.
IW US 417. 4*4 461. fin | Fd 201. 2ftS M 110
ilW mi. hiil IThm distinction mm aubarqurnlly
ntmud'iitrd n* untenable hv nil eight juniirea
pad"'poling in New York v United Stale*.
.120 US 672. Qil |. VA 120. 00 s Ul .110 1194ftt
See M nl R7UAHI. J181. 00 | Fd ,120. fKSH
110 (opinion of Frnnkfurifr. J, joined hy
Rutledge. .1». id . nl RKO 00 I VA 120. 00 s ft
.110 'Siotm. r j.. concurring. joined hy Reed.
Murphy nnd flurtnn, .M I. id. nl 001. 90 |. Et!
120. 00 S Ci HQ (Dougina, J. duwenting,
joined hv Slack. J o Two juatirea lemoned
thnl nnv nmulierriminntnnr Im nn n Sinir
wn* mii«titiitinnnl, even if directly collected
from ihr Sinlr Se* id . nt 6*26*4. 00 \. Ed
120 00 S I'l 110 (Frankfurter, >f. joined hv
Rutledge, J « Emu nlhrr Juatice* drclitird lo
held (hnl rvrrv hnndi*riimmnlrry In« frvird
dlrrciiv. on a Sinir would hr cnnatltnlinnnt
hernuw there mnv hr nnndlerriminntnrv
IAir* whirh when f/tid mi a Mate. wnuld
nevetlhelr** impair lhr emeivign ntalui nf
Ihr SIiOr ipiilr ri* miuh ni n hkr Im impowxt

991, Ed H

the Federnl Government only "when
the lewy Inlln on lhe United Stnle*
itrelf, ni nn nn ngrncy nr inntrumen-
Lnlity no chxiely cnnnected to the
Government Ihnl the two cannot re
alinlirally Pe viewed an nepnrnle en—
title*" New Mexico, nuprn, nl 735,
71 1. Ed 2d 690. 102 S Ct 1373 The
rule wilh renpect to Male lax immu —
nity inesnentinlly the name. nee. eg..
Craven, nuprn. nt 496, 93 I. Ed 927.
69 S Ct 59%. 12(1 Al.R 1466; Moun
tain Prnducern Corp . nupra, at 39R.
397. 92 L. Eil 907. 59 S Ct 623. er-epl
thnt at least some nnndincriminnto y
federnl tnxea enn be collected di—
rectly from the Stnte* even though n
pnmilel »Inlp thx could nnt be col—
lected directly from the Federnl Gov —
ernment " See generally nuprn, nt
,n 10.1"« I.Fd 2d .

hv a SInlr un pmprHr or nrtivilim of Ihr
nnlionnl government Mayn v Unilrd Stair*.
IIP 11S 411 447 44H W |. Fd IHM. RI S I'l
1117 147 AIR 7fl| Till* in nol hrrnunr Ilir
Inr cun I« regarded n* di*rrtminntnry ItUl
Ki.m*e a A>itrrrurri government ia f/it* tax-
payer. nnd Ilir Ini, rym Ihmjgh nondiwnuu
nninrv. inni I>r reyiirdrd n* infringing iln
fjivrrrifti'v - 176 US *I Wo7 W |. Fd 120. 00
S I’ HO iSlunr, I’ ]|, rnm-urrtng. joined hy
Rrrd, Murphv nml Hurl/m, .11i erniphmi*
ndtirdi iflees riled fliv.uMmn from Mavu
*irr«*rd ihr eliffrrrnrr Itrlween tewing n Ini
on n government nnd nn Thmr wilh whom Urn
government denial. mv aw> Id. nl 6vM 00 f.
Kd 126. 00 S C| .HO i"(h»l» when nnd hrennxr
Ihr itibjrcl nl Inmlinu Ir SInlr prnprrly nr n
Sinlr nrlivilv mint wr conridfr whrlhrr ruih
n nondmrrintinnlory Ini unduly inlrrfrrtw
wilh (hr pmformnnrr ul tThr Smir’r function*
ol Kovrrnmrul '« Tlir four judirrn lhrn con-
dudr*! Ihn* Thr In* nl iirur waa con*liltilionnl
mm itiuuKildurrlly Irvird mi *ho Sinlr I

rnuw* rmvgiurmg nn immunily wnufd “nccmn

plirh n wiOtdrnwnl (tum (hr Iniing |[vwrr nl

IIm imtiun a «ulifr<i ol IniAlmn of n imlurr

whirh  h*r h*rn IradilmnAllv within ihnl

power frnm ihr t«x{inning " Ihitf Wr nm 1 nol

ranrr/n ru*«rlviw linr  howrvrr. wilh Ihr

rilrol in which. If nny SInlr* nrr riuirnllv

immunr (imim dirrcl frxtnnl loinlinn Srr au

m. m -- o 10, I. Fd 2d e— F»u uur
purpnrr*. thr uiil«ir'nnl principt* Ne>» Ymfc

SOUTH CAROLI
N1 91M

[Jc. 12) We thus confirm Ihnl mill-
xequent cnselnw hns overruled the
holding in 13lloek thnt stale hond
inlereat is immune from n nonriia-
criminnlorv ferlerol lax We see no
constitutional reason fnr treating
person* who receive inlere*! on gov
eminent hands differently lhnn par—
dons who receive income from othpr
lypes nf contract* wilh the govern—
ment. nnd no tenable rationale lor
dinlinguishing the orsta imposed on
Sinlen hy n Inx nn atnte hood inter
eat from the cost* imposed by a tnx
on the income from nny other stale
contract. We staled in Graves, 'ns
applied to The txiiliun of snlories of
Ihe employees ol one government,
the purpose of the immumtv whs nol

rrninrmi i« Hint Ihr imiic wlidhc m muiiilia
criminatory frdrrnl Imi ought iinmdlirtewn
viidntr Alnlr Im iinmundv «»aw mil »»wru ullw*
unlrwA thr Frdrrnl fldv¢rnnu*ul wi'b In rid-
Ircl Thr Ini dirrcllv front a Sinir

14._ Snulh Qnrolinn dintiwiiirter Ihr |
by arguing Ihal Hir intml paid to n Siuir'r
iKtndhrldm # mom mruljitd I, ihr nutilr
nnnrr nf n alnlr gnvernmmi thim Thr mh
paid lu mployrr* Tina alnkra un n* ftimim
inluilivrm i Morr imporlmnllv. lhrwn -
finl/ommwmlind dialinditm il innkr* ia pi-
aclly lhr vpr nf nrnui wr moru. d wnn
unwarknblr in Unrein. 4fW PS. ul m 2 647. HI

NA v BAKER
*02

to confer benefit* on the employee*
hy relyving them from contributing
thrir sht. > of the finnncinl support
of the other government, whone ben—
efit* they enjoy, or to give nn advan—
tage to o government by enabling it
to engage employee* «l salaries
lower than those paid for like ser—
vices by other employer*, public or
privnte " 306 US. at 493. H3 L
Kd 927. 69 S Ct 596, 120 Al.R 1466.
Likewise, the owner* of stale bonds
hnve no constitutional entitlement
nol to pay taxes on income they
earn from state bonds, ani ""ates
have no constitutional entitlement
to issue bonds paying lower inlerect
rales than other issuer* "

n.rhmdt, 104 1IP. ,1427, S2 1. Bt 1427. S* 9
Ct !»r,n<niack.J , concurcingi
_ Similarly, .fuatir# O’CViimor would have ua
J_Lﬂg:‘thf ronatilutinnality nf rarh in* IMPOS—
INJ nn indirrct burden on atnte and local
gnvprnmfnlfl hy determining whether the Im
ad “Aubalanlial” ndvrrwe flfecle on lhow«
meromenla RfiL at ------- .RH LRJ2d
WFrRIR W« fail 10 ace how lhia auiMlan-
Indily teal dulinguiahea la*«w nu alale hond
inlereal frnm laic* on alale emplnyeew' anta
riea More importantly, we diangree wilh .fua
tire 0'Connor'a apparent aaaumphon Ihal if
Ihi* Cillrt doea not undertake Ilie open-ended
nnd ndminiatralively daunting inquiry re-
quired by her leal, 'we Imwe Sinle* nl lhe

L _Kd M 1086. kr, S (1 kaor. fivjnlirg rulnof merry of a cmigreminnal pm*er lo deelmy

immuni ly tuming on whrlhn mgnrrii
fuction #* "mmlial,” “gwmriunm-
viraia  Mompsirtry. = "Sithli, P,
"Unifpirlv govrmmmtnl™ . “nrrmanrv®n- "in
irgon

"“Ttirrr 1i?2 nnl. nnd Thrrr cniumi Itr. nnv
unchanging linr of drmnrrnimn Irrlwer'ii r*
A*-n*ml nnd nun mnrnimt govrrnnirnin! lunr
linn* Many gnvrrnmrninl funrlinn* of lodny
linvr nl noinr limr in Ihr pa*l *m nun §0V
rrnmminl Thr grniuc of mu  govriluornl
provide* Ihnl. wilhm Ihr Aphrjr of i»u*lilll
lioiinl nelion. Ihr pnoplr nciuig nol lhimigh
Ihr rourta hul through ihrir rtrelrd frgi*in
livr irprrarulnlivr* hiivr thr i*wm to ili-irr
niiiir n* rondilitm* rirrminl. wtoil w ivui* nod
luurlion* Ilir p«ildir wollum rnppm* * fd . nl
646 MI |. Fd 2d IfIlIL tHfi S 11 rpmipig

I]»em via exccamvr tniatinn I>a|, a | -
—_. W LEd 2d 6IMJ17 The nondiacrimi-
ration prirciple nl the heart of modern inter-
mrental tnx_Immunily cnaelnw does not
 Slate* unpmllerle<f fmm exre*aive fed—
eral inalion- il merely rerognirea. that the
Inal anfeguord agair™! exrenaive trmliun (and
lhe moat judicially imegmlde? B the re—
g_Jlre_me_nt ﬂ*etﬁnPwemment X Ina non-
diacrininatory fashlon For where a govem-
inml impose* n mrﬂlacrl[nerI0|iy|m.Jwgea
mn lemi the lax "edpeAive’’ onlv hy decond-
gneaeing Ihe eilenl In whhdi lhe taxing gov-
eminent and & people hnve laxed Them-
erhew. and Ihe of dealroy|
government ran he realiratonly ir Ihe Inijl
government | willing lo impose late* |
will ako destroy Heeiror it constituent#
C1




US SUPREME COURT REI ORTS M1, Kd 2.1

Indeed, thin Court L,> In pITpcl do** Q.110 diRcrimInnU*  ngnim»t
ncknnwlrdged Ihnt » holder of n gov— SIntus Tlip provision* nf arok
ernment bond could ronntitutlonnlly In n\Rtire Mini *// publicly ofTarrd
In- tnxed on bond interest in Mrni- long trrin Utndr hrp isxuod in rrgia
|Jiin Hinnk A Trunt Co v tinnier, 459 ttnl fitm, v/liplhrr iasupd by atnte
US 1%, 74 L Ed 2d 552. 1d.1S ¢l or loonl gnvrrnmeiila, thp Federal
(192 (©A.U, which involved « ninle (Fftivernmmt. or private corporation*.
Inn on fedeinl bond inlerenl Al— Spp atjpm, nt — W9 I, Fd 2d
though thnt mne involved nn inter Accordingly. Iho Federal (lovpin
pretntinn nf 11 USC 5742 |1 USCS Mmoot hna directly im]x>aed thp Hmnir
5742|, we premined our statutory regiptmlion requirement on itself
intrrpretntion on the obnnrvntinn thnt il hnn t(bctively imposed on
thnt "|nJur declnionn hnve trenled SINIpp Ihn inrentier* Slide* Imvr to
5742 nn principnlly n rentnleinenl nf awitch lo registered bond* nro necea
the c.mlitiitinnl rule.” 459 Us. nt Srily different lhnn Ihoso of corjHv
197, 74 1, Kd 2d 502, 101 S Ct (2. ra_te bonq iasiipr* IsKrnu_se only Minle
We then ninted: "Where, NN here, the IMitd* rnjoy nny exemption from lIhe
economic hut not the legal incidence federal lox on bond interest, hut the
of the tnx fnlln ulKin the Federnl @m-lion™ f0? ispuing unregislerod
(lovernmenl, nucli n tnx generally CorlHimlc lumds nre ronipnronly wo—
doen nol vininte the conntilutionnl Ve Sop ibid Removing the tnx
inmunity if itdoen nnt dinrriminnle fé(elmpt".’”d for |;1(Ijergsll enrned on
ngninnt judders of federml property n(: Hin ud_wou_ 'Q motI:'et(‘)Nver,
or lhone wilh whom the Federnl g{";:eenng cor}r\]/?l“r:;n;mllium since i:)err1
r(](ljgevti;‘nment denin.” 1ol.1lernphnnin porntp bond inleresl is nlrendv mils*

) Ject lo frdernl Inx.

(d, 13, 14 TEFRA 5.110 thun
clenrly imponen no direct Inn on the v

Stolen The tnx in iinpoeed on nnd (If. 2». 153, 16) Hecnuse lhe fedpml
cnlleeled  from bondholdem, not jmposition of n Inmd registration re—
Stolen, nnd nny increnned ndminin-  quirement on Sinles does mnt violnle
tmtive enntn incurred by Stnten in  the Tenlh Amendment nnd liocnupp
implementing the rcginlmlinn nyn- n nnndiseriininntnry fedeml tnx on
tern nre nol."tnxen" within the the interest rnrned on stnte kuulr
menning nf the tx immunity doc— das»* nol violnle the intergovernmen-
trire. See genernlly United Stoles v Ini #x immunity doctrine, we up—

Mipnipnippi Tnx _Cnmm*n_, 421 US hold the umntilutinnnlity uf 9nio. #
? (? 8 2d 4(14. 91 S Ct nverrtllp the exceptions lo lhe Spe-

r.99. find, 44 1. B

SOIITII rAlLIOl.

odi I
It Innt’ordpred

Justice Kennedy limit nn pnrl in

INA v HAKF .R

m*
(lie cnnnldemlInn nr decision nl thin
mne

HM1-ama7E<II'INIONS

ihintice Slovens, nmrurring

Although the Cnurt piopi-rlv lin.li
Support for iln liil.ling in Cnrrm v
Sim Anlnniu Mi-trnimtilon Trnnnil
Authority, 409 US r2H, 81 1. lit 21
ioio, inr. s ct lotto uhhs . .
enrne Of thin rnne wm .-_pinty cdl.-r
well iKTnie lhnt nine wnn del idol
See South C.imtiim v tt.-g.m, 400 US
107, 40.1-419. 79 1, I 21172, Mil S

npemllon of Ihnt proems rnn justify
Jmlieinl relief Wp sold in Unrein:
"Thene rnnm do nnt require un lo
identify nr dednn whnl ntfirmntive
linits (he nmntitntinrint niniClurt
might im|x»e un federnl nrtinn nf-
feeling the Stnten under the Com—
merce Clnuse. See Coyle v OkIn-
hnmn. 221 US 009(00 BFd HOI, 11 8
cl 0881ttill 11" See 409 U.S. nt 000,
8i I. Kd 2d into, mo s ct toon

Ct 1107 119841 (Sleveni, .1. concur— lemphnnin nddedl 1 ngrep only Hint

ring in pnrt nn.1 dinienlii.g in piirll
Il nhoul.1 w pitiphnsi/ol. however.
lhut neiic the Court™ derision to
itiv. nor n il I hove written in the
pnit, expresses nny opiuinii oliml
the wiRdnm of tnxiog the interest nil
Dan.li issued hv ninle <, Lhiil gov-
eminent*.

Justice HenllIn, cniicurrmg in pnrl
nn.1 concurring in the judgment

1join in the Cnurl*s judgment, nml
in its npininn except for 1'nrt Il 1do

Ihnl  structure does nnl prohibit
whnt the Federnl (Invernment lim
done here.

Chief Justice Ftehnqulnt, concur—
ring in Hie judgment

Todny llie Court rrnchen two re-
suits regnrding 5HOtIm 11 of TKFRA
Hint 1 tielieve lire nnnlvlicnlly din-
linrt First, the Court lin.In Ihnt
5 HOHilll Idoen nut violnle Itie Tenth
Amendment by compelling Sinlen lo
issue bonds in registered form. Sec—

nnt join the Inlter heennse. nn ob— ond. Hip majority concludes thnt the

served hy The Chief Justice, post, nl

,99 I, Kd 2.1 014. il unneresnnr-
ilv enstn doubt upon FKRC V Missis
nippi. 400 US 742, 72 1, Kil 2.1 0,12,
102 S Ct 2120 119821. .mil heennse il

statute nlno doen not contravene the
doctrine of inlergnvernmentnl tnx
immunity; in doing no. (he majority
overrules our decision in Pollock v
Formers™ Lnnn & Trunt Co., 1S7 US

mii"IcHcribex the holding in (Inr-in v 429,19 t Ed 759, If.S Ct 973(18951.

Snn Antonio Metropulilnn Trnnsil
Aulhoritv, 409 US 028, 8.1 I. Kd 2d

While I ngroo thnt thp principles of
iiilergnvernmeiitnt tnx immunity nre

1(172 u9r (describing Inx nn nn
enforced contribution to provide for
the support ol government!. Nor

N (I15b] Prrnuw «> linld Uinl r*lirgnei
rouM h(uti* Iprohibited SfnlirM from_iMiiinp nny
imiPKIdlrrrtl ttnnrla li> direct reRiiinlinn. wr
n»*sm«Tilv refr*ct South <'»rnlinn* nrkUment
lhrl ~ i nEfmivide efiliMiHY
Im [wmii»»> il imjHuea n tut nn nrtiiitir* nnt
eilbjerf In it"tulntnry: pnwrr lim |
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cinl Mneter 3 Hofdirl. nod npprove
his recommendnlion to enter judg-
menl for Ihe defendant

Qnr>«< ia pmrly Irfliihtnrv in [tiir*OV» nnd
ffT-i| nnd m* nrvrr mirntird In mi** nm
frtlrrnl i vriiur i[<im tint ninnr rend*-r il un
rnieliMihnnrl ‘ms- Minor i UmtrdSinir*. IPO
i}ﬁf’gMVIt n?241Fd2dH.noSn ;<

1010. 100 S CI 1000 .1980. I lInnot nnl lhrenteiied in this enne, in my
ren.l Unrein nn ii.lpling in Iml 1 view the Court iinnerefunrily costs
rred it ns explicitly disclaiming lhe doubt on the protective nci>ie of the
proposition nttrihul.*d In i Lelnv's Tenth Amendment in the course of
npininn, nnle, Nt -----—--- .99 L Hil upholding SIHMbKI).

2.1 002(101, Ihnl the "nntinnnl pe Tho Specinl Mnster nppointed by

litiol prncess™ i the Snlen only  the court mndp n number of fctunl
coriotitntiouril prteclim. nnd Minl  geterminnlinnn  nhout the import

nothing except lhe dei.=mIml inn nf  \ine the TF.FRA registration re-
"mine exlrnnrdinnry defend" in the 511




Ua mjixemk court reports

99 I, Ed 2d

would hnve iilj» the unrein v Snn Antonio Metropolitan
Stall* Moot notably. tho Specinl Trpnsil Aulhorily. 469 US 629, Hit I,
Master found thnt tho registration kg 2d 1010, 105 S Ct 1005 tIHHFti
requirement* hnve hod no sulmtnn  Those Issue*. intriguing ns they mny
live elfect nn the* abilities of Slates K\ nre of nn moment in the presort!
to misp debt capital. on the [*oh(icnl  ens™ nnd lire heel left unnddreseed
|itoce*aes hy winih Staton decide lo until clem ly presented
issue debt. or on tin power ol thr : } :
SthitoH t@ rho<»C tho Fflrjm** to Justice 0"Connor, dissenting

which they will dedicate Ihn pro—  the court today overrules n prece—
ceeds nf thnir tax-exempt borrowing  gent thnl d hnn honored for nearly n
After nn _exhaustive inveHlignlimt, pngred years and expresses a will

thn dpooinl Master numnmrired  j,ghesn to cancel the constitutional
TKKRA hnn not changed how much ynnunjty  Ihnl  traditionally liiih

thn Staten Inirmw, lor whnl purl>0Hen  ghjelged “the inleresl paid on stnle
thev Inirmw, how lhoy decide to Inir- | 4 |nmI hands from federal taxa—
Er?r\:’f ?L:ap ggly r?}hi;oog\gfﬁgvlv%/ném%%* tion Henceforth lho nbilitiy of stnle
L : nnd local governmenta [0 [lhinnce
rikw " Report of Sjrchnl Nnsler 11H  their nrtiviiies will drfwnd in porl
Thin well-supported miirlunion NI Whether Congress voluntarily no
thnl 5 110iliK11 hnn hml n do rninimin  Stains from lapping lhis [>emnincuble
itupmi on 1ho Slates should ond. source of additional income Inx love
ilhor Ihnn liegin. Iho t*ourf: nue | helieve Int sinle nnlonnmv is
nifhor Thnn_ liegin, tho tourfa con nn imporInnl factor lo Ire considered

nlitutionnl ir<litiry Kvon lho moro % iewing the National Covet
expansive concoption of tho Tonth !N reviewing the Rational Lovetn
merits exercise of ils enumerated

Amondmnnt espoused in Nntionnl f .
longue of (ition v Userv. 421 115 (lovers Unrein v Snn Anlonio Met—
8.13. 49 1, Ed 2d 2ft. IHS Ct 2405 ropolltan Tran3|§ Authorlty, 469 US
1197111, recogniized thnt only rongron- 528. RHl. 8.1 t Eil 2d 1016, 1055 Ct
pionul nclinn Ihnt "ofsemnte]n) to di- V05 tHH tU*Connor, J.. joined by
rectly displace the Slnles” froodom lo Cowell and Hehmpiisl, JJ . dissent
plnchiro integral operations in nr- oi- 1 dissent from the decision lo
onn of Imdilionnl governmental ovgr:ule Kidlock v Farmers I_<;)nn &
functions.” runa nfoul of Iho author ~ THiiRl Co. 157 US 429. "B 1. Eil 759.
ilv grnntod Congress. Id .nt 852, 49 15 S Cl 673 1189_51 nnd 1 would
I, Kd 2d 245, 9B S Ct 2465. Tho invalidate Congress”™ nttempl lo regu

Special Mnster dotorminod thnt no Into Ihe sovereign Sinlen hv threat—
such displacement hnn occurred €ning lo deprive them of Ihis lax
through tho implementation of tho Immunity, which would increase
TEFRA requirements; 1poo no need ggzgrrﬁﬁgﬁ{]dence on (he Nnlionnl
to go further, nn lhe mnjoritv doen,

lo ill«tim tho possibility of defects in gectjon FKKhNU of the Tnx Equity
tho nntinnnl poliliml process Ihnt nnd Fiscal Ib*s|>onRibilitv Ael of 1982

spawned TEFRA. nnr In hypothesiz_e (TEFRA 1.26 USC $ [3ifi(U[26 USCS
Hint Iho Tenth Amendment concorriB g 103six|"|. provides Ihnl Ilie inleresl

voiced in FERC v Mississippi, 456 pnid nn «dnte and locnl kjink will Im
US 7t2. 72 1. Kd 2d 5.12, 102 S Ct gjhject lo federal income lax unless
2126 (1982», innv not hnve survived fhe ponds are isRued in registered
014

SOUTH CAROLINA v MAKER
i.tu/Zim

form The Com I readily ronclinles
thnl (Jongrens could have |irohihlled
outright the issuance al Inuirer
bonds without violaling llul Tenth
Amendment Ante, at ,99
1, Kd 2d 602603 Hut regardless
whether Congress could have re
rpiired registration ol (he hoods di—
rectly under ils commerce power, |
agree wilh (he Court that t'migiCH*
may not arcompliHh the same end
hy an unconstitutional means Anti*,
ni .99 1, Kd 2d Ufl Car.
In my view, (he Tenth Amendment
and principles of federalism inherent
in the Constlutimi pinhdiil C*m
grrrw from taxing or thienfenitu! to
lax lhe interest paid on stale and
iwnici(ial honds It is also arguable
that tho Stales® nuloimmv im pro
traded from HiihNtaniial federal m
cundoris by virtue of the Uoaranfee
Clnuse of the Constitution, Art IV.
&l. S*e Merrill. The Uuarantee
Clause and Stale Aulnnnmv Keder-
nliHin Tor n Third Century, HH Cnlitni
li Rev 1, 70-78 <|9HH) rargmng that
jmlieinl enforcement of the Uuaran
tee Clause in proper)

The Court never expressly comad-
ers whether federal taxation of stole
mid loonl Irond interest violate™ the
Constitution. Instead, the majority

nnr. J , joined hy I"'nwell and Rehn-
quist, J.)., dissentiugi In my view,
the Court shirks Its responsibility
iHWiuse It fails lo Inquire into the
substantial adverse effects on stale
and local governmeulH thnt would
follow from federal taxation of the
interest on state nnd local Inmds

1/mg-lerm debt obligations ure an
essential source of funding for state
and locnl governmenta In 1974,
slate and locnl governments issued
approximately $23 billion of new
municipal bonds, in 1944, they is-
sued $102 billion of npw honds fje-
[krl of H(ecinl Mnsler 20. .Stite nnd
locnl governmenta rely heavily on
borrowed funds lo finance education*
rond construction, nml utilities,
among other purposes As the Court
recognizes, Staten will hnve lo in—
crease the interest rates they pay on
bonds by 28-35% if the inten*s| is
subject to the federnl income tnx.
Ante, at , 99 L Ed 2d 602.
(lovernmei "nl operations will be
hindered severely if the cost of capi—
tal rises by one-lhird If Congress
mny Inx llie interest (mid on slate
and locnl bonds, itmny strike nl the
very benrt of sinle nml locnl govern—
ment activities.

In Ihe pivotnl enses which lirsl set

chnmcteri7.es the federal lax exemp — limits to intergovernmental tnx im—

tion lor atnle nnd Im it hood interest
ns an nnperl of intergovenimentat
Inx immunity, nnd il describes the
decline of the iiilergovemirientril tax
immunity doctrine in this century
Hut constitutional principles o<* md
defiend upon the rise nr Inll ol par-
tinilnr legal dindrines This Court
ban n continuing responsibility "to
oversee the Federnl Uavernment®s
compliance with its duty to res|Hct
the legitimate interests ol the
States" Unrein, supra, at 5H|, HI |,
Kd 2d 1016. 105 S Ct HH»5 m"Con-

munity, this Court pnid close ntten-
lion U> the practical effects of its
decisions. The Court limited the gov-
errunent's immunity only nfler it
determined thnt npplirntion of n tnx
would not subsinntially nffect gov—
ernment Opernllons. Thus in the first
ciirp In uphold federnl income taxa—
tion of revenue enrned hy n state
contractor, this Court observed Ihnt
"neither government mny destroy
the other nor curtnil in nny substan—
tial manner the exercise of its (kKjw-
era" Metcalf 81 Eddy v Mitchell, 269

616



V'8 SUPRKMR CQUNIT REPORTS

us 14 A2.7524. 70 1. Ed OM. 46 S
Ct 172 <10201 When thin Court r*
tended lie holding to the rnne of n
ninle tux on o federal coat;actor. il
exprmnly noted timl the tnx “oea
not interfere In any auhatanliiil way
with the |>erformnnce of federal
ftorlioni " tinmen v Dravo Contract-
ing Co. ;iR US 114. Mil. H2 I. Fd
Ift. AH S Ct 208, 114 AIJC :t|H
<19.771 In uphold"ng the applirntion
of the federnl income tnx to income
derived from n atnte lene, thin
Cnurt decided thnt mere theoretical
roncerna about interference with the
funrliona ol government did nol jun
tilv immunity, hut (hot <rjegnrd
mtiNt Pe hod (o nulmlInnre anil direct
elferta ““llelverink v Mountnin Pro-
docera Curp..107US 076. 8L Hi! 1.
Kd H)7, AH S Ct &.7 ilfitfti. In tleb
vering v (ierhnrdt, .74 US 405, M2 f,
Kd 1427, AH S CI 909 i1978i. thin
Court upheld the npplimtinn of the
federnl income tnx to income em ned
by n atnte employee, becnune there ia
"jno] immunity when the hurden nn
the atnte iaao speculative nnd uiirer®
Inin that ifnllowed it would rostriel
the federnl taxing [Kiwcr without
nlhirdmg nny corresponding fiugihle
proteefion tu the atnte government. ™
Id . id 419-420, H2 L Kd 1427, AHS CI
%ft.

The inalnnt cnae dilfera critically
from Ihe ennen quoteil above bernuae
the Special Mnater found Ihnl. If the
interest on atnte nnd locnl bonda ia
tnxed. the coat of Ixirrowing by atnte
nnd locnl governmenta would ripe
aubfltnntinlly. Thia certninly would
nfTect nerioualy atnle nnd locol gov—
ernment nperntiona. The majority ia
unconcerned wilh thia ditTerence be-
cause it ia anlinficd with the formnl
teat br intergovernmentnl tnx immu —
nity thnl enn be diatilled fir.m Inter
enses tinder thin test, ifn tnx is not

616
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Imposed directly on the government,
nml doea nol “discriminate against
tlir government, then il doea not
violntn intergovernmentnl Inx immu-
nity See unte, N t-meeemeeeeeee 99 I
Kd2d 610

I Innot think the Court a bipnrtilo
test adequately nrcnmmodntea the
ronaiiiiitionnl roncerna mined by Ihi*
prospect of np{)lylng the federn| in-
come lax tu the Interest paid oil
slate and locnl |unula. This Court hnn
n dutr to inquire into llie devoutat
lag effertn that nucli nn innovation
would have nil atnte and local gov-
ernnieiila.  Although Congresa hna
tnken a relatively lean burdensome
alep in aiihjecting’ only income from
lienrei bonda to ledern| taxation, the
erosion of atnte aovereignty in likely
to occur a ste_f) nt atime "1f there is
nm danger, il lien in the tyrannz/ ot
Hiiifill dednionn- in the prospect that
Congresa will _nibble Hwny nt atnte
aovereignty. hit hy bit, until someday
rascal milv nothing is left hut n gut
ted nhril “ I Trilx*. American Can-
alitulionnl Liiw 7HI «2d &l IMHHi

_ Federal taxation of atnle nrtiviiies
ip inherently n threat to alate niivor*
eignty Aa Chief dustice Marahnll
observed long ngo. "the power lo tax
involves the (tower lo destroy" Me-
Culloch v Marvland, 4 Wheat. .716.
471 4 1. Kd" 579 IIH19> Justice
llolmen Inter qualified inis principle,
ohservin allnt “lthe Eower to tnx is
not Ibe.(‘zK wer |0 deatroy while Ibin
Court pita" Pnrthnndle Qil Co v Min-
a|55|p[]1| rx rel. Knox. 277 US 2IH.
227. 72 1. Kd HAT. 48 S Ct 451, R«
ALR 5H7 119281 tflolmen, J.. joined
by Rrnndeia nnd Stone. JJ . dinaent-
ingl. I This (‘ourl is the Stnten' nole
prelector againnt _the threat of
crtiflhing taxation, it inupt tnke peri-
ounly its respon3|b|||ty to nit in judg*

SOIITII CAROLINA v RAKFR
onl. hi74ft)2

men! of federal la* initiatives I do
not think Ihnt the Court riiin lived
i(i to_itn conntitulionnl role in lhis
rine The Court has foiled to enforce
(lie ronntiliilioiial safeguard” of atnte

autonomy nnd HelfaiiHicienc v lhnl

mny lie found In the Tenlh Amrnd-
men! nnd the (hinrnntee Clnune, nn
well na in the priuciplen uf federal*
mm implicit in the Countitution |

respectfully dinaent
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Finance Committee
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SEAT A Resources Committee
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119 N. Cushman, Rm. 213 R R B
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Fairbanks, Alaska 99701
Economic Development
While in Juneau
P.0. Box V
Juneau, Alaska 9981 i VICE-CHAIR
(907) 465-3709 Community & Regional
J&enats Affairs Committee

Capitol Rm. 514

MEMORANDUWM

Date: January 12, 1990
T®: AMembers of the Senate
From: / ["senator Steve Frank

Subject: Senate Joint Resolution proFosing an amendment to the
Constitution of the State of Alaska limiting regular session to

ninety days.

| plan to introduce IePisllation to propose a constitutional
amendment that will limit the legislative session to ninety days.
| would welcome co-sponsors.

Since the 120 day session passed the fourteenth legislature, the
legislature has successfully concluded its business within the
constitutionally amended fime frame.

Given the customary slow start of the first thirty days of session, |
believe the legislative body can and should conclude its business
within a ninety day legislative session.

Please contact my office if you wish to co-sponsor.



Article Il The Legislature

Section 7 -Salary and Expenses.

Legislators shall receive annual salaries. They may receive a per diem al-
lowance for expenses while in session and arc entitled to travel expenses
going lo and from sessions. Presiding officers may receive additional
compensation.

Section 8 -Regular Sessions.

The legislature shall convene in regular session each year on the fourth
Monday in January, hut the month and day may be changed by law. The
legislature shall adjourn from regular session no later than one hundred
twenty consecutive calendar days from the date it convenes except that a
regular session may be extended once for up to ten consecutive calendar
days. An extension of the regular session requires the affirmative vote ol
at least iwo-thirds of the membership of each house of the legislature.
Thelegislature shall adoptas part ofthe uniform rules ofprocedure dead-
lines for scheduling session work not inconsistent with provisions con-
trolling the length of the session. [Amendment approved November 6,
1984 - Effective December 30,1984]

Section 9 - Special Sessions.

Special sessions may be called by tltc governor or by vote of two-thirds
of the legislators. The vote may be conducted by the legislative counci'
oras prescribed by law. At special sessions called by the governor, legis-
lation shall be limited to subjects designated in his proclamation calling
the session, to subjects presented by him, and the reconsideration of bills
vetoed by him after adjournment of the last reqular session. Special ses-
sions are limited to thirty days. [Amendment approved November2,1976
- Effective December 23,1976]

Section 10 -Adjournment.

Neither house may adjourn or recess for longer than three days unless
the other concurs. If the two houses cannot agree on the time ofadjourn-
mentand either house certifies the disagreement to the governor, he may
adjourn the legislature.

Section 11 -Interim Committees.

There shall be a legislative council, and the legislature may estafclis.it
other interim committees. The council and other inlcsrn commiucer
may meet between legislative sessions. They may perform duties and

10



Table |
Number of Bills and Rcsolulions Passed During lasi 14 Days of Session

fifleenlh Alasta legislature * 2nd Session ¢ 1988

HOUSE SENATE BOIH*
NUMBER OF BILLS PASSED NUMBER OF BILLS PASSED
Day HB SB HR SR " HB SB HR SR HB SB HR SR
Session Total 134 94 45 36 88 135 33 62 84 92 34 43
107 4 1 0 2 2 1 0 1 0 0 0 0
108 2 1 3 1 0 3 1 1 0 0 0 1
109 6 2 1 0 0 1 3 0 0 0 0 0
110 4 5 0 0 1 5 0 1 0 3 0 0
111 6 3 0 0 1 4 0 2 0 1 0 0
112 0 0 0 0 0 0 0 0 0 0 0 0
113 5 0 0 0 0 4 0 0 0 1 0 0
114 4 4 2 0 1 5 0 0 0 0 0 0
115 1 3 1 1 2 11 0 0 0 4 0 0
116 4 5 0 2 7 2 0 0 3 0 0 0
117 1 6 0 1 11 3 3 3 3 3 1 1
118 6 16 2 7 9 10 3 3 4 14 2 3
119 6 11 0 1 3 1 1 6 4 1 2
120 18 25 2 3 31 17 7 3 19 21 5 3
14 Day Totals 67 82 11 18 73 69 18 15 35 51 9 10
Daily Percent of Total
107 3.0 1.1 0.0 5.6 2.3 0.7 0.0 1.6 0.0 0.0 0.0 0.0
108 15 1.1 6.7 2.8 0.0 2.2 3.0 1.6 0.0 0.0 0.0 2.3
109 4.5 2.1 2.2 0.0 0.0 0.7 9.1 0.0 0.0 0.0 0.0 0.0
110 3.0 53 0.0 00 1.1 3.7 0.0 1.6 0.0 3.3 0.0 0.0
111 4.5 3.2 0.0 0.0 1.1 3.0 0.0 3.2 0.0 11 0.0 0.0
112 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 00 0.0
113 3.7 0.0 0.0 0.0 0.0 3.0 D.O 0.0 0.0 11 0.0 0.0
114 3.0 4.3 4.4 0.0 11 o -0 0.0 0.0 0.0 0.0 0.0
115 0.7 3.2 2.2 2.8 2.3 0.0 0.0 0.0 4.3 0.0 0.0
116 3.0 5.3 0.0 5.6 8.0 0.0 0.0 3.6 0.0 0.0 0.0
117 0.7 6.4 0.0 2.8 12/ | 9.1 4.8 3.6 33 2.9 2.3
118 4.5 17.0 4.4 19.4 10 4 9.1 4.8 4.8 15.2 59 7.0
119 4.5 117 0.0 2.8 r © 3.0 16 71 43 2.9 4.7
120 134 26.6 4.4 8.3 35 12.6 21.2 4.8 22.6 22.8 14.7 7.0
14 Day Totals 50.0 87.2 24.4 50.0 83. 51.1 545 24.2 41.7 55.4 26.5 23.3
on.

*Bills which were passed out of both the House and Senate during the last 14 days t

Prepared by lhe legislative Research Agency, April 1990 (90.313A).



Toblo 2
Number of Bills and Revolutions Poised During lost 14 Days ol Session

Sixteenth Alaska legislature mlst Session « 1909

HOUSE SENATE BOIH*
NUMBER Of BIIIS PASSED NUMBER Of BIIIS PASSED NUMBER OF BIIIS PASSED

Day _HB SB HR SP HB SB _ HR._ R HB SB__ HR SR
Session Total 98 60 39 42 59 95 31 54 59 95 31 54
107 3 0 0 0 0 2 0 0 0 0 0 0
108 0 1 2 0 2 1 1 0 0 0 0 0
109 5 2 0 0 1 1 1 1 0 0 0 0
110 3 1 4 0 1 1 0 1 1 0 0 0
I 4 1 1 1 1 6 0 0 1 0 0 0
112 0 0 0 0 0 0 0 0 0 0 0 0
113 3 2 1 0 1 3 1 0 0 0 0 0
114 2 2 1 0 1 1 0 1 0 0 0 0
115 5 1 3 0 2 0 0 2 0 0 0 1
116 1 2 1 2 1 2 2 2 0 1 0 0
117 6 2 3 2 4 1 2 0 4 2 3 0
1B 3 5 0 2 9 1 1 0 1 0 0 0
119 6 8 1 5 4 7 4 4 5 4 5 2
120 1 7 1 2 19 0 0 0 12 0 0 0
121 5 15 3 1 4 12 2 4 4 17 2 4
14 Day Totals 57 49 21 15 50 38 14 15 28 24 10 7
Daily Percent of Total

107 31 0.0 0.0 0.0 03 2.1 0.0 0.0 0.0 0.0 0.0 0.0
108 0.0 1.7 5.1 0.0 3.4 11 3.2 0.0 0.0 0.0 0.0 0.0
109 5.1 3.3 0.0 0.0 1.7 11 3.2 1.9 0.0 0.0 0.0 0.0
110 3.1 1.7 103 0.0 1.7 11 oc 1.9 1.7 0.0 0.0 0.0
111 41 1.7 26 2.4 1.7 6.3 0.0 0.0 1.7 0.0 0.0 0.0
112 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0
113 3.1 33 26 0.0 1.7 32 3.2 0.0 0.0 0.0 0.0 0.0
114 2.0 33 26 0.0 1.7 11 0.0 1.9 0.0 0.0 0.0 0.0
115 5.1 1.7 7.7 0.0 3.4 0.0 0.0 3.7 0.0 0.0 0.0 1.9
116 1.0 33 2.6 4.8 1.7 2.1 6.5 3.7 0.0 11 0.0 0.0
117 6.1 33 7.7 48 6.8 11 6.5 0.0 6.8 2.1 9.7 0.0
118 31 8.3 0.0 48 15.3 11 3.2 0.0 1.7 0.0 0.0 0.0
119 6.1 133 26 11.9 6.8 74 12.9 74 8.5 4.2 16.1 3.7
120 11.2 11.7 2.6 4.8 32.2 0.0 0.0 0.0 20.3 0.0 0.0 0.0
121 5.1 25.0 7.7 2.4 6.8 12.6 6.5 7.4 6.8 17.9 6.5 7.4
14 Day Totals 58.2 81.7 53.8 35.7 84.7 40.0 45.2 278 475 25.3 32.3 13.0

*Bills which were passed out of both the House and Senate during the last 14 days of session.

Prepared by the legislative Research Agency, April 1990 (90.3138).



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch v, State Capitol
Juneau, Alaska "9811
(907) 46J.J9S |

June 19, 1936

MEMORANDUM

RE: History of Legislative Adjournment
Research Request 86-213

You asked that we provide a history of the adjournment of the Alaska

State Legislature. Specifically, you were interested

in the time of

adjournment and the number of bills passed by the-House and Senate
during the final day of each session, beginning with the Seventh
Legislature in 1971. You requested that we provide additional
during sessions when adjournment occurred late at night or early

the morning.

The attached table provides the adjournment information

legislative sessions since 1971. You will note that additional
details are provided for specific House and Senate adjournments,
where appropriate. During the first session of the Ninth Legislature

in 1975, for example, the House adjourned a" 11:59 pm on June 6th
(after passing 12 bills), was <called to order at 12:11 am on June
7th, and adjourned at 2:43 am on June 7th (after passing 4 bills).

* * *
I hope this information 1is useful. Please contact me
questions.
GK

Attachment

if you have any



Leqgislature/Year

Seventh/1971

Seventh/1972

Eighth/1973

Eighth/1974

Ninth/1975

Ninth/1976

HISTORY OF ADJOURNMENT OF THE ALASKA STATE LEGISLATURE:

Chamber

House

Senate

House

Senate

House
Senate
House
Senate
House

Senate

House

Senate

Date/Time of

Adioumment

5/11/71;

5/11/717?

6/18/72;

6/18/72;

4/1/73;
4/1/73;
4/26/74;
4/26/74;
6/7/75;

6/7/75?

6/1/76;

6/1/76;

3:26 am

3:

12:

12

23

59

:50

:50
145
125
:21
143

:30

t14

:19

am

am

am

pn
pm
pn
pn
am

am

am

am

TABLE 1

Humber of Bills Passed
Durincr Final

8

20

13

30
25

14

1971 - 1986

Comments

Adjourned 5/10 at 12 midnight (18
bills passed); call to order 5/11
at 12:03 am.

Adjourned 5/10 at 11:59 pn (11 bills
passed); call to order 5/11 10am

Adjourned 6717 at 11:59 pn (17 bills
passed); call to order 6/18 12:15am
Adjourned 6/17 at 11:59 am (12 bills
passed); call to order 6/18 12:0lam

Adjourned 4/6 at 11:59 pn; call to
order 4/7 at 12:08 am.

Adjourned 4/6 at 11:59 pn; call to
order 4/7 at 12:05 arc.

Adjourned 6/6 at 11:59 pn (12 bills
passed/; call to order 6/7 12:11 am

Adjourned 6/6 at 11:58 pm (22 bills
passed); call to order 6/7 12:15 am

Adjourned 5/31 at 12:45 am June 1st
(26 bills passed 5/31); call to
order 6/1 at 3:09 am.

Adjourned 5/31 at 11:55 pm (25 bills
passed); call to order 6/1 1:45 am.



TABLE 1 (Continued)

Date/Time of Number of Bills Passed
Legislature/Year Chamber Adjournment During Final Day
Fourteenth/1985 House 5/12/85; 10:52 pan 37
Senate 5/12/85; 9:42 pmn 34
Fourteenth/1986 House 5/12/86; 11:59 pan 32
Senate 5/12/86; 11:54 pan 44

Source: House and Senate Journals: 1971 - 1986.

Prepared by t e House Research Agency, June 1986.

Comments

An additional 19 bills were passed
after House clock was stopped at
11:59 pn; Representatives actually
left House chamber 5/13 about 3 am.

An additional 10 bills were passed
after Senate clock was stopped at
11:54 pan; Senators left Senate
chamber 5/13 about 3 am.



N
STATE OF ALASKA BILL VERSION CSSJR 63(St Aff-1.s)

1990 LEGISLATIVE SESSION PUBLISH DATE

FISCAL NOTE
REQUEST: o .
RevisionD a te Affected Agency:  Legislative Affairs Agency
Title: Proposing an amendment... BRU: Legislative Counci

.. duration of a regular session. _ .
Sponsor.  Senator Frank Components: Session Expenses, Legal Services
Requestor Senate State Affairs Admin. Serv.,Public Serv.Leg. Salaries&Allow

EXPENDITURES/REVENUES: (THOUSANDS OF DOLLARS)

OPERATINO FY91 FY92 FY93 FY94 FY95 FY96
Personal Services

Travel

Contractual

Supplies

Equ(ij)ment
Land & Structures

Grants, Claims
Miscellaneous <1,000.0> <1,000.0> <1,000.0> <1,0000> <1,000.0> <1,000.0>

TOTAL OPERATING <1,000.0> <1,000.0> <1,000.0> <1,000.0> <1,000.0>  <i,000.0>
CAPITAL 0 0 0 0 a 0
REVENUE 0 0 0 0 0 0

FUNDING?. (THOUSANDS OF DOLLARYS)
General Fund <1,000.0> <1,000.0>0 <1,000.0> : <1,000.0> : <1,000.0> : <1,000.0>

Federal Fund

0
Other 0 0 0 0 0
TOTAL <1,000.0> <1,000.0> <1,000.0> <1,000.0> <1,000.0> <1,000.0>

OO

POSITIONS:

Full-Time 0 0
Part-Time 0 0
Temporary 0 0

ANALYSIS: (ATTACH A SEPARATE PAGE IF NECESSARY)

OO O
OO O
DO O
OO O

CSSJR 63 (State Affairs) reduces the length of the legislative session from 120 days to 100 days.
The estimated daily cost of the session is $50,000 a day. If the session is
reduced by 20 days a savings of $1,000,000 is calculated.

Prepared By: Pamela A. Stoops, Director Phone: 465-3850
Division: ~ Administrative Services Date:  4/11/90
Approved By: Warren Endicott, Executive Director
Agency:  Legislative Affairs Agency Date:  4/11/90
DISTRIBUTION (BY PREPARER) REQUESTOR
LEGISLATIVE FINANCE OFFICE OF MANAGEMENT & BUDGET
LEGISLATIVE SPONSOR AGENCY (IES)

Page Lof 1



STATE OF ALASKA DILL VERSION SJR 63

1990 LEGISLATIVE SESSION PUBLISH DATE
FISCAL NOTE
REQUEST:
Revision Date: Affected Agency:  Legislative Affairs Agency
Title: Proposing an amendment... BRU: Legislative Council
.. duration of a reqular session.
Sponsor  Senator Frank Components Session Expenses, Le?al Services
Requestor:  Senate State Affairs Admin. Serv.,Public Serv..Leg.Salaries&Allow
EXPENDITURES/REVENUES: (THOUSANDS OF DOLLARS)
OPERATING FY91 FY92 FY93 FY94 FY95 FY96
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants, Claims

Miscellaneous <1,500.0> <1,500.0> <1,500.0> 500.0>  <1,500.0>  <[500.0>
TOTAL OPERATING <1,500.0> <1500.0> <1,500.0> <1500.0> <1500.G> <I1500.0>
CAPITAL 0 0 0 0 a 0
REVENUE 0 0 0 0 0 0
FUNDING: (THOUSANDS OF DOLLARS)

General Fund <1,500.0> <1,500.0> <L500.0> <1500.0> <1500.0> <1500.0>
Federal Fund 0 0 0 0 0 0
Other . 0 0 0 0 0
TOTAL <1,500.0> <1500.0> <1,500.0> <1500.0> <1,5000> <1500.0>
POSITIONS:

Full-Time 0 0 0 0 0 0
Part-Time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (ATTACH A SEPARATE PAGE IF NECESSARY)

SJR 63 reduces the length of the leg: | from 120 days to 90 days.
The estimated daily cost of the session i- \ "-.uilJ a day. If the session is
reduced by 30 days a savings of $1,500,000 is calculated.

Prepared By: Pamela A. Stoops, Director Phone: 465-3850
Division:  Administrative Services Date:  4/11/90
Approved By. Warren Endicott, Executive Director J/T/Qytrfun.

Agency:  Legislative Affairs Agency Date:  4/11/90
DISTRIBUTION (BY PREPARER) REQUESTOR

LEGISLATIVE FINANCE OFFICE OF MANAGEMENT & BUDGET
LEGISLATIVE SPONSOR AGENCY (IES)

Page 1of 1






STATE OF ALASKA DILLVERSION:  SJR 70
1990 LEGISLATIVE SESSION PUBLISH DATE:  HM Sh

REQUEST: FISCAL NOTE

Revision Dale:  2/12/90 , Agency Affected; Office of the Governor
Title: To establish an Alaska envirnnmentalttRn: Elections

trust fund., )

SPerisor:  Sen. Halford Components - 11- Primary F Cenpral
Requestor: Sen. Halford Elections

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL

CONTRACTUAL 2.2 - 0- 0- -0 0-

GRANTS. CLAIMS
MISCELLANEQUS )
TOTAL OPERATING 2.2% -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:  (Thousands of Dollars)

GENERALFUND 2.2% 0. -0" 0. =N <.
FEDERALFUNDS

OTHER

TOTAL =0= -N- =7- =(= R =(=

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS . (Attach a separafe page if necessar
ﬁe fisc(aﬁ ?mpa t }oe gEY 88 |Ss yzo-, o _

* Costs included cover 2 to 3 pages in each O fficial Election Pamphlet,
for printing and typesetting, and costs estimated to cover computer
programming requirements for vote counting purposes.

Preparedby/V"tnda. Edggvfgtttl Phone:. 46,5-Afil-———
Divisio* Division "of Elections
Approved by Commissioner Date: 3 / ~ 2 A

Agency: Division of Election’

Distrifcation (bz_preparer):
Leijaladve Finance
Legislative Sponsor
Ropestor
dice of Management and Budget
Impacted Agency(ies) page. of



However, these ~costs nre bDbnsed on the assumption that nil
candidates and issues will fit on three ballot cards, which is the
norm. It should be noted, however that should the inclusion of
this issue require a 4th ballot to be printed, the cost 1increase
would have to be calculated at 16 cents per ballot x approximately

320,000 voters. The total cost of printing the additional ballot
card would be $51.27

Under these circumstances the Tfiscal note would be:

53.4



Finance and Taxation Article IX

Article IX
Finance and Taxation

Section 1-Taxing Power.

'Die power of taxation shall never he surrendered This power shall not
be suspended or contracted away, except as provided in this article.

Section 2 -Nondiscrimination.

The lands and other property belonging to citizens of the United Stales
residing without the State shall never be taxed at a higher rate than the
lands and other property belonging to the residents of the State.

Section 3 -Assessment Standards.

Standards for appraisal of all property assessed by the Stnte or its politi-
cal subdivisions shall be prescribed by law.

Section 4 -Exemptions.

The real and personal property of the Slate or its political subdivisions
shall beexempt from taxation under conditions and exceptions which may
be provided by law. All, or anf/ portion of, property used exclusively for
non-profit religious, charitable, cemetery, or educational purposes, as
defined by law, shall be exempt from taxation. Other exemptions of like
or different kind may be granted by general law. All valid existing exemp-
tions shall be retained until otherwise provided by law.

Section 5 - Interests in Government Property.

Private leaseholds, contracts, or interests in land or property owned or
held by the United States, the State, or its political subdivisions, shall be
taxable to the extent of the interests.

Section 6 -Public Purpose.

No taxshall be levied, or appropriation of public money made, or public
property transferred, nor shall the public credit be used, except for a
public purpose.

Section 7 -Dedicated Funds.

The proceeds ofany state tax or license shall not be dedicated to any spe-
cial purpose, except as provided in Section 15 of this article or when re-
quired by the federal government for stale participation in federal

29

Article IX Finance and Taxation

programs. This provision shall not prohibit the continuance of any
dedication Tor special purposes existing upon the date of ratification of
this section by the people of Alaska. (Amendment approved November
2,1976 - Effective February 21, 1977)

Section 8 -Sinte Debt.

No state debt shrill be contracted unless authorized by law for capital im-
provements or unless authorized by law for housing loans for veterans,
and ratified bya majority of the qualified voters of the Slate who vote on
Ine queslion. The State may, as provided by law and without ratification,
contract debt for the purpose ofrepelling invasion, suppressing insurrec-
tion, defending the State in war, meeting natural disasters, or redeeming
indebtedness outstanding at the time this constitution becomes effective.
(l%énz?ndment approved November 2, 1982 - Effective December 24.

Section 9 -Locnl Debts.

No debt shall be contracted by any political subdivision of the State, un-
less authorized for capital improvements by its governing body and
ratified by a majority vote of those qualified lo vole and voting on (lie
question.

Section 10 - Interim Borrowing.

The State and its political subdivisions mny borrow money to meet ap-
propriations for any fiscal year in an".cipation of the collection of the
revenues for thatyear, but all debt so contracted shall be paid before the
end of the next fiscal year.

Section 1J. - Fxceplions.

The. restrictions on contracting debt do not apply to debt incurred through
the issuance of revenue bonds by a public enterprise or public corpora-
tion of the Slate or a political subdivision, when the only security Is the
revenues of the enterprise or corporation. The restrictions do nol apply
to indebtedness to be paid from special assessments on the benefited
property, nor do they apply to refunding indebtedness of the State or ils
political subdivisions.

30



Finance and Taxation Article IX

Section 12 -Budget.

The governor shall submit to (he Ieglslature, at a time fixed by law, a
budget Tor the next fiscal year setting forth all proposed expenditures and
anticipated income of nil"departments, offices, and ag\enmes of the State
'llie governor, at the same time, shall submit a genera apprQPrlatlon b|||
to uuthorizc the proposed expenditures, and a bill or bills covering
recommendations in the budget for new or additional revenues.

Section 13 -Expenditures.

No money shall be withdrawn from the treasur?/ except inaccordance with
aﬁproprlatlons made by law. No qbllgatlon or the payment of money
shall be incurred except as authorized by law. Unobligated appropria-
tions outstanding nt the end of the period of time specified by law shall

he void.

Section 14 - Legislative Post-Audit.

The legislature shall appoint an auditor to serve at its pleasure. He shall
be a certified public accountant. The auditor shall conduct post-audits as
prescribed by law and shall report to the legislature and to the governor.

Section 15 -Alaska Permanent Fund.

At least twenty-five per cent of all mineral lease rentals, royalties, royal-
ty sale proceeds, federal mineral revenue sharing payments and bonuses
received by the Slate shall be Placed ina pcrmanct.” "und, the principal
of which shall be used only for those mcome-producm% investments
specifically designated by law aseligible for pernancnt fund investments,
All income from the permanent fund shall' be deposited in the general
fund unless otherwise Erowdedb Iaw.;Amendment approved Novem-
ber 2,1976 - Effective February 21,1977]

Section 16 -Appropriation Limit.

Except for ap?roprlatlons for Alaai.a permanent fund dividends, ap-
Propn_atlons of revenue hond proceeds, appropriations required to pay
he principal and interest on general obligation bonds, and appropria-
tions of money received from a non-Statc sdurce in trust for a specific
pu rRosc, including revenues of apublic enterprise or public corporation
of the Stale that issues revenue bonds, a proBrlatlons from the treasury
made for a fiscal year shall not exceed $2,500,000,000 by more than the
cumulative change, derived from federal indices as prescribed by law, in
population and inflation since July 1,1981. Within this limit, at least onc-
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Article X. Local Government

third shall be reserved for capital projects and loan a_pP_roprlatlons. The
legislature may exceed this limit in bills for appropriations to the Alas-
ka permanent fund and in hills for apprqPrlatlons_ for capital projects,
whether of bond proceeds or otherwise, if each bill is approved by the
governor, or passed by affirmative vote of three-fourths of the member-
ship of the Ieglslature over a veto or item veto, or becomes law without
sgnature, and is also approved b?/ the voters as prescribed by law. Each
bill for appropriations for capital projects in excess of the limit shall be
confined to capital projects of the sanic type, and the voters shall, as
provided by law, be informed of the cost of operations and maintenance
of the capifal prolects. No other appropriation in excess of this limit may
be made except to meet a state of disaster declared by the governor as
prescribed by law. The governor shall cause any unexpended and unap-
proPrlated balance to be invested so as tOKlleld competitive market rates
to the treasury. %Amendment approved November 2, 1982 - Effective
December 24,1982

Article X
Local Government

Section 1 -Purpose and Construction.

The purpose of this article is to provide for maximum local self-govern-
ment with a minimum oflocal government units, and to prevent duplica-
tion of tax-Ieleng |Jurlsdlctlons. A liberal construction shall be given to
the powers of focal government units.

Section 2 -Local Government Powers.

All local government powers shall be vested in boroughs and cities. The
Slate may delegate taxing powers to organized boroughs and cities only.

Section 3 -Boroughs.

The entire Stale shall be divided into boroughs, organized or unor-
ganized. They shall be established in a manner and according to stand-
ards provided by law. The standards shall include population, g?eography,
economy, transportation, and other faciors. Each borough shall embrace
an area and poPuI_atlon with common interests to the maximum degree
possible. The legislature shall classi borou%hs and prescribe their
powers and functions. Methods by which boroughs may be organized, in-
corporated, merged, consolidated, reclassified, or dissolved shall be
prescribed by law,



8 37.13.120 Public Finance § 37.13.120

Effect of amendments. — The 1989
amendment, effective June 2, 1989, added
subsection (bJ.

Chapter 13. Alaska Permanent Fund.

Section
120. Investment responsibilities of the
board

Sec. 37.13.120. Investment responsibilities of the board,
(@) The prudent-man rule shall be applied by the board in the man-
agement and investment of Alaska permanent fund assets. The Pru-
dent-man rule as applied to investments of the corporation means that
in making investments the board shall exercise thejudgment and care
under the circumstances thenPrevallmg_thatan institutional investor
of ordinary prudence, discretion, and intelligence exercises in the
mana?ement of large investments entrusted to it not in regard to
speculation but in re?ard to the permanent disposition of funds, con-
5|der|n% probable safety of capital as well as Probable income.
~(b) The corporation assets shall only be used for income-producing
investments. o o
~(c) The board shall maintain a reasonable diversification amon%
{nvgstments unless under the circumstances it is clearly prudent no
0 do so.

(d) The board shall submit long-range and quarterly investment
reports to the Legislative Budget and Audit Committee. o

ﬁe) The cor,ooratlon may not borrow funds or %_uarantee from princi-
pal of the Alaska permanent fund the obligations of others.

(f) The board may enter into and enforce all contracts necessary,
convenient or desirable for purposes of the corporation.

(9) Subject to the limitations contained in this section, the hoard
may invest corporation assets at the competitive national market
ratés or prices that are applicable to each investment only in

(I obligations of, or obligations insured by or guaranteed by, the
United States or agencies or instrumentalities of the United States;

(2) obligations secured hy reserves Bal'd in b{ the United States or
agencies or instrumentalities of the United States or obligations of
corporations in which the United States is a shareholder or member;
~(3) certificates of deposit and term deposits of United States domes-
tic banks that are members of the Federal Deposit Insurance Corpora-
tion and that may be readily sold in a secondary market at prices
reflecting fair value or that are fully secured at all times as to pay-
ment of principal and interest as described in (m) of this section;

(4) certificates of deposit and term deposits of federally chartered
savings and loan associations in Alaska that may be readily sold in a
secondary markel at prices reflecting fair value or that are fully se-
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S 37.13.120 Alaska Statutes Supplement § 37.13.120

cured at all times as to payments of principal and interest as described
in ém) of this section.” _

~ (5) certificates of deposit and term deposits of state chartered sav-
ings and loan associations in Alaska that may be readily sold in a
secondary market at prices reflecting, fair value or that are fully se-
cured at all times as to payments of principal and interest as described
n ém) of this section; _ _

_ (b) certificates of deposit and term deposits of mutual savings banks
in Alaska that may be readily sold in'a secondary market at prices
reflectm? fair value or that are fully secured at all times as to pay-
ments 0 éarmmpal and interest as described m (m) of this section;

(7) fixed-term certificates of indebtedness of federally insured credit
unions in Alaska that may be readily sold in a secondary market at
prices reflecting fair value or that are fully secured at all times as to
payments of principal and interest as described in (m) of this section;

é) (omestic corporate debt securities that are rated AA or better by
a nationally recognized ratmq,serwce, or nondomestic corporate debt
securities 0f comparable quality;

9) short-term _ _ _

_(A) domestic corporate promissory notes of the highest .ratings as-
signed by a nationally recognized Tating service, o .

B) nondomestic corporate promissory notes of comparable quality,
the interest on which may be payable in either United States dollars
or nondomestic currencies; _

(10) bankers' acceptances drawn'on and accepted bY United States
banks each of which has a combined capital and surplus aggregating
at least $200,000,000; - ,

(11) repurchase arqreem_ents, the securities underlying the agree-
ments being any of the items in (1) — (3) and (8)'— (10) of this
subsection; . . N
' (12? the guaranteed portion of Federal Small Business Administra-
jon [oans;” o

(13F) the Portlon of first lign real estate mortgages guaranteed by
the Federal Veterans Administration:

(14? the portions of business and industrial loans made under the
Rural Development Act of 1972 that are guaranteed by the Farmers
Home Administration; . S

| (15) the guaranteed portion of Farmers Home Administration
oans;

(16), notes secured by mortgages grantmq a first lien on commercial
or residential real estate improved Dy completed buildings if the mort-
ga?es are insured by n private mortgage insurance corporation that is
authorized to do business in Alaska and has combined capital and
surplus aggre(_}atlng at least $20,000,000, and if loan-to-value ratios
do not exceed 75 percent for commercial mortgages and 90 percent for
residential mortgages; however,
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_ (A? mortgage inaurance is not necessary ior commercial loans hav-
ing loan-to-value ratios of less than 50 ‘percent and the minimum
govera?e of other commercial loans shall he 10 percent for those hav-
ing a loan-to-value ratio of 50-60 percent and 15 percent for those
having a loan-to-vulue ratio greater than 60 percent but no more than
15 percent; and _ o
~ (B) mortgage insurance is not necessary for residential loans hav-
ing a loan-to-value ratio of less than 70 percent and the minimum
coverage of other residential loans shall be 10 gercentfor those havm%
a loan-to-value ratio greater than 70 percent but less than 90 percen
and 20 percent for those having a loan-to-value ratio of 90 percent:
(17) notes secured by mortgages granting a first lien on commercial
real estate improved by completed buildings if the orlgmatm% finan-
cial institution retains at least 25 percent of the mortgage until matu-

rty, . .

(_18) preferred and common stock of corporations incorporated in the
United States; _ _

(19) certificates of deposit, term deposits, or bankers' acceptances,
that are issued by a United States or nondomestic bank or trust com-

ani/ located outside of the United States and are denominated in

nited States or nondomestic currency, if either (A) they may be
readily sold in a secondary market at prices reflecting fair valug, or
&B) the issuing bank or trust ‘company has capital, surplus, and re-
tained earnings at the date of'issue equaling at least $500,000,000;
investments made under thls,parag{_raph are not subject to the collat-
eral requirements for domestic certificates under (m) of this section;

(20) equity interests in, and debt gbligations secured by mortgages
grant;nﬁ a first lien on, real estate improved by completed and sub-
stantially rented buildings and located'in the United States, if these
investments are made , L

A) in a corporation, partnershlp, trust, or other entity in which, at
the conclusion of each Investment transaction, at least 60 percent of
the beneficial ownership interests are held by other institutional in-
vestors, and which is organized and oEer_ated for the purpose of mak-
ing real estate investments by a bank, insurance company, or other
manager of institutional funds that has had at least five years of
experience in the management of real estate investments of institu-
tional investors; or ,

&B? in conjunction with and on substantially the same terms as an
entity described in (A) of this, paragraph; _

(21% securities of non-domestic fqove_rnments and non-domestic gov-
ernment agienmes, the principal of, or interest on, which is payable in
either United States dollars or non-domestic currencies;

(22) securities of non-domestic corporations, including common and
Bre_ferred stock, whose dividends, it any, may be payable in either

nited States dollars or non-domestic currencies.
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(h)  The hoard may enter into future contracts lor the sale of invest-
ments purchased under igi of this section, or for tilt; sale of nondomes-
tic currencies, only for the purpose of hedging un existing equivalent
ownership position in these investments.” ~ _

ti) The Alaska permanent fund may at no time own more than five
Percent of the voting stock of a corporation. Domestic stocks, except
or bank and insurance company stocks, must be listed at the date of
gurcha_se 0n an exchange reqlstered_wnh the Securities and Exchange

ommission, At the time of each investment, the aggregate invest-
ment of the fund in each stated category of investment may not exceed
the following stated percentage of the total investments of the fund:
1 mortga?es under (g)(lG% of this section — 15 percent;
2t ate investments under (g)(20) of this section — 15 per-
cent, . .

(3) certificates of deposit, term deposit, or bankers' acceptances un-
der 1g)(19) of this section — 20 percent; ,

(4) securities of nondomestic governments, nondomestic govern-
ment agencies, and nondomestic corporations under E))(S), (21), and
(22) of this section, domestic corporate stocks and debt securities un-
der (g)(8) and (18) of this section, and short-term nondomestic corpo-
rate ;%romlssory notes under (g){9)(B) of this section — 50 percent.

(J) The assets of the Alaska permanent fund may not be used for the
purchase of bohds of a corporation, upon which any regular interest
Bayment has been defaulted within five years before purchase, except
f,onds never in default but which have been outstanding for less than
lve years. , _ o

(k)_yThe.board shall establish and from time to time (B necessan
modify guidelines for the investment of the assets of the corporation.
Before adoption of an¥ quidelines the guidelines shall be reported to
the Le_[%slatlve Budget and Audit Committee for review and comment.
(1) The board shall invest the assets of the corporation in in-state
Investments to the extent in-state investments are available if the in-
state investments _

(1) have a risk level and expected yield comparable to alternate
investment opportunities; and o _ _

(%) are included in the list of permissible investments in (g) of this
section,

(m) Certificates of deposit or the equivalent instruments that are
nor of a quality that may be readily sold in a secondary market at
prices reflecting fair valué must be sécured by a pledge as'collateral of
Investments authorized for the Alaska permanent fund under (g}ll).
'2),.(8), or (122 — (17) of this section or by a ﬁled?e as collateral of
obllgatlons of the state or instrumentalities of the state that are rated
at least "A” by a major bond rating service and have a demonstrated
secondary market, which investments or obligations have value at
least, equal to the face value of the certificate of deposit. The hoard

real es
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Punua Finance
may require substitution ol collateral iti order to ensure continued
satisfaction of che requirements set out in this subsection. (8 5 ch 18
SLA 1980; am 8 5— 7.ch 81 SLA 1982: am § | ch 83 SLA 1986; am

§§1 — 6 ch 4 SLA 1980)

Effect of amendments. — The 1989
amendment, effective Mnrch 14. 1989. in

subsection ;gl. added "domestic" to the be-

ginning and "or nondomesnc corporate
debt securities of comparable quality” to

(lie end of paragraph (8l. rewrote para-

graph 19), inserted "or nondomeslic” in
two places and substituted "outside of the
United States" for "in a foreign country”

and “"capital, surplus, and retained earn-
ings" for "capital and surplus” in para-

graph 119), and added paragraphs (21) and

122); in subsection Oil, inserted "or for the
sole of nondomestic currencies” and sub-
stituted "investments" for "securities";
and in subsection (il. deleted the former
first sentence, which was similar to the
present lust sentence, und added the
present last sentence.

Legislative history reports. — For
Senate letter of intent related to the 1989
amendments to this section by ch. 4, SLA
1989 (CSHB GfI(SAI). see 1989 Senate
Journal G21.

Chapter 14. Trust Funds.

Article
2. Public School Trust Fund <8 37.14.110)
3. Alaska Children's Trust Fund (8§ 37.14.210)

Article 2. Public School Trust Fund.

Section
110. Public school trust fund established

~Sec. 37.14.110. Public school trust fund established, ﬁa) There
{s esitafbllahed as a separate endowment trust fund the public school
rust fund.

'(tb) Tfhe principal of the fund established in (a) of this section con-
SiSts 0

(1) the balance of the public school permanent fund on July 1, 1978:

and
2) sums transferred under AS 37.14.150. _

¢) The commissioner of revenue shall determine the net income of
the fund in accordance with investment accounting principles and in a
manner that preserves the distinction between principal and income
and that excludes capital gains or losses realized on principal. The
principal of the fund and the capital %alns or losses realized on princi-
Fal shall be perpetually retained in the fund for investment purposes.

§ 4 ch 182 SLA 1978; am § 21, 22 ch 141 SLA 1988)

Editor's notes. — This section is set
out above to correct a minor error in the
main pamphlet.
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See. 26.20.190. Liberality of construction. This chapter shall be
construed liberally in order to carry out its purposes. 23 ch 131 SLA

1951)

Sec. 26.20.200. Definitions. In this chapter unless the context oth-
erwise requires _ o

(1) "civil defense” means the protection and defense of the civilian
Populatlon by the organized efforts of the residents of the state other
han those in the military service, and includes without limitation,
lire fighting, policing, rescue, air raid warning, communications, med-
ical service, transportation, evacuation of persons, welfare aid, guard
duty, anti-espionage and anti-sabotage service, construction of tempo-
rary housing and bomb proofshelters, and any other service necessary
for'the protection of and aid to the public not normally furnished by
the military services; N
Af(lz)' "department” means the Department of Military and Veterans’

airs;

(3) "district" means an area or subdivision of the state designated
as such by the department for administrative purposes. (§ 1 ch 131
SLA 1951, am E.O. No. 58, § 15 (1984))

Cross references. — See revisor's note amendment inserted "and Veterans™ in
to AS 26.20.020. paragraph 12).
Effect of amendments. — The 1934

NOTES TO DECISIONS

Cited in City of Seward v. Wisdom.
Sup. Ct. Op. No. 342 (File No. 627). 413
P.2d 931 H9661.

Chapter 23. Alaska Disaster Act.

Section Section

10. Purposes 110. Debris and wreckage removal in di-

20. The governor and disaster emergen- saster emergency or major disaster
cies 120. Intergovernmental arrangements

20. Creation of the Alaska division of 130 |nterstate Civil Defense and Disas-
emergency services ter Compact

40. Duties of the Alaska division of 149 | gcal disaster emergencies
o_smerg_ency services 150. Disaster prevention

50. Financing 160. Compensation

60. Lucai and intenurisdictinna! disaster
agencies ana services

70. Establishment of imenurisdictional
disaster planning and service areas o

M. Community disaster loans 200. Limitations o

0. Stale financial participation in 210. Relationship to civil defense statute
grants to disaster vicltins 220. Administration

Imi. Temporary noustng 230. Definitions

170. Communications
130. Mutual aid
190. Right of entry
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Sec. 26.23.010. Purposes. The purposes ol* this chapter are to:

il) reduce the vulnerability of people and communities of this state
to damage, injury, and loss of life and property resultin®." from a disas—
ter:

(@) prepare for the prompt and efficient rescue, care, and treatment
of persons victimized or threatened hy a disaster:

13) provide a setting conducive to the rapid and orderly start of
rehabilitation of persons and restoration of property affected by a
disaster;

(41 clarify and strengthen the roles of the governor, state agencies,
and local governments in prevention of, preparation for, response to
and recovery from a disaster;

(5) authorize and provide for cooperation in disaster prevention,
preparedness, response, and recovery;

(6) authorize and provide for the coordination of activities relating
to disaster prevention, preparedness, response, and recovery by agen—
cies and officers of the state, and similar state-local, inter-state, fed—
eral-state, and foreign activities in which the state and its political
subdivisions may participate; and

<7) assist in the prevention of disasters caused or aggravated by
inadequate planning for, and regulation of, public and private facili—
ties and land use. (83 ch 104 SLA 1977)

Cross references. — For disaster relief
fund, see AS 44.19.048 et seq.

Sec. 26.23.020. The governor and disaster emergencies, ta)
The governor is responsible for meeting the dangers presented by
disasters to the state and its people.

() The governor may issue orders, proclamations, and regulations
necessary to carry out the purposes of this chapter, and amend or
rescind them. These orders, proc amations. and regulations have the
force of law.

ic) A condition ofdisaster emergency shall be declared by proclama—
tion of the governor iftne governor finds that a disaster has occurred
or that such an occurrence is imminent or threatened. If the legisla—
ture isnot in session when a proclamation is issued, concurrently with
the issuance of the proclamation, a call shall be issued by the governor
to convene a special session of the legislature to consider ratification
of actions taken under this chapter. A call for a special session under
this section may be cancelled by the unanimous agreement of the
presiding officers of the senate, house of representatives and the gov —
ernor before the actual convening of the special session. If a special
session is held, actions taken by the governor under this chapter that
are not ratified by the legislature within 15 days of its convening are
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void. The disaster emergency so declared remains in effect until the

governor finds that the threat or danger has passed or the disaster has

been dealt with to the extent that emergency conditions no longer

exist and the governor terminates the disaster emergency by procla—
mation; but a proclamation of disaster emergency does not remain in

effect for longer than 30 days unless renewed by the legislature. The

legislature, by concurrent resolution, may terminate a disaster emer —
gency at any time. All proclamations issued under this subsection

must indicate the nature of the disaster, the area or areas threatened

or affected, and the conditions that have brought it about or which

make possible the termination of the disaster emergency.

id) An order or proclamation issued under this chapter shall be
disseminated promptly by means calculated to bring its contents to
the attention of the general public and, unless prevented or impeded
by circumstances attendant upon the disaster, promptly filed with the
Alaska division of emergency services, the lieutenant governor, and
the municipal clerk in the area to which it applies.

(ei A proclamation of a disaster emergency activates the disaster
response and recovery aspects of the state, local and intetjurisdic-
tional disaster emergency plans applicable to the political subdivi—
sions or areas in question, and constitutes authority for the
deployment and use of any force to which the plan or plans apply and
for use or distribution ofany supplies, equipment, materials, and facil—
ities assembled, stockpiled, or arranged to be made available under
this chapter or any other provision of law relating to disaster emer —
gency response.

if) During the effective period of a disaster emergency, the governor
iscommander-in-chief of the organized and unorganized militia and of
all other forces available for emergency duty. The governor may dele—
gate or assign command authority by appropriate orders or regula—
tions.

Ig) In addition to any other powers conferred upon the governor by
law. the governor may, under this chapter,

"1) suspend the provisions of any regulatory statute prescribing
procedures for the conduct of state business, or the orders or regula—
tions of any state agency, ifcompliance with the provisions of the
statute, order, or regulation would prevent, or substantially impede or
delay, action necessary to cope with the disaster emergency;

12) use all available resources of the state government and of each
political subdivision of the state as reasonably necessary to cope with
the disaster emergency;

«3) transfer personnel or alter the functions of state departments
and agencies or units of them for the purpose of performing or
facilitating the performance of disaster emergency services;

>4i subject to any applicable requirements for compensation under
AS 26.23.160, commandeer or utilize any private property, except for

<19
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all nows media nllior than as sptrril®iciillv provided lor in this chapter,
if tho governor consider-. this necessary to rope with tho disasior
emergency;

(Tl dirori and compel Ilho colocation of all or pan o! iho population
from any stricken or ihroalonod aroa in lho state, il tho governor
considers relocation necessary lor the preservation ol life or for other
disaster mitigation purpose:

<(i) prescribe routes, modes of transportation, and destinations in
connection with necessary relocation;

(7) control ingress toand egress from a disaster area, the movement
of persons within the area, and the occupancy of premises m it

(8) suspend or limit the sale, dispensing, or transportation of alco—
holic beverages, firearms, explosives, and combustibles:

(@ make provisions for the availability and use of temporary emer —
gency housing: and

(10) allocate or redistribute food, water, fuel, or clothing, i? 3 ch
104 SLA 1977)

Sec. 26.23.030. Creation of the Alaska division of emergency
services. There 1is created in the Department of Military and Vet—
erans “Affairs the Alaska division of emergency services possessing
the powers and duties set out in AS 26.23.040. IH 3 ch 104 SLA 1977;
am E.O. No. 58, &16 (1984))

Cross references. — For the status of Effect of amendments. — The 1984
catastrophic oil discharge as a disaster amendment inserted "and Veterans'."
emergency, see AS 46.04.080.

Sec. 26.23.040. Duties of the Alaska division of emergency
services, lai The Alaska division ofemergency services shall prepare
and maintain a state emergency plan and keep it current. The plan
may 1include provisions for

(1) prevention and minimization of injury and damage caused by
disasters:

(2) prompt and effective response to disasters;

(3) emergency relief;

(4) identification of geographical areas, municipalities, cities or vil—
lages especially vulnerable to a disaster:

to) recommendations for zoning, building, and other land use con—
trols, safety measures for securing mobile homes or other nonper—
manent or semi-permanent structures, and other preventive and
preparedness measures designed to eliminate or reduce disasters or
their impact;

(6) assistance to local officials in designing local emergency action
plans:
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*7) authorization and procedures lor tlio construction ul temporary
works designed to protect against or mitigate danger. damage, or loss
from a disaster:

<8l preparation and distribution to the appropriate state and locnl
officials of catalogs or extracts listing fedorai, state, and private assis—
tance programs:

<91 organization of manpower and chains ni command;

110) coordination of federal, slate, and local disaster activities;

11) coordination of the slate emergency plan with the disaster
plans of the federal government: and

112) other matters necessary to carry out the purposes of this chap—
ter.

ib) The Alaska division ofemergency services shall play an integral
part in the development and revision of local and interjurisdictional
disaster plans prepared under AS 2G.23.060. To this end. itmay em —
ploy or otherwise secure the services of professional and technical
personnel capable of providing expert assistance to political subdivi—
sions. their disaster agencies, and interjurisdictional planning and
disaster agencies. These personnel shall consult with political subdivi—
sions and agencies on a regular basis and shall make field examina—
tions of the areas, circumstances, and conditions to which particular
local and interjurisdictional disaster plans are intended to apply and
may suggest or require revisions.

ic) In preparing and maintaining the state emergency plan, the
Alaska division of emergency services shall seek the advice and assis—
tance oflocal government, business, labor, industry, agriculture, civic
and volunteer organizations and community leaders. In advising local
and interjurisdictional agencies, the office shall encourage them also
to seek advice from these sources.

«d) The state emergency plan or any part of itmay be incorporated
in regulations or orders of the Alaska division ofemergency services.
Regulations and orders of the Alaska division of emergency services
have the force and effect of law.

*¢) The Alaska division of emergency services shall

(1) determine requirements of the state and its political subdivi—
sions for food, clothing, and other necessities in the event of a disaster
emergency;

i2) procure and pre-position supplies, medicines, materials, and
equipment;

«3) adopt standards and requirements for local and interjurisdic-
tionai disaster plans:

*4) periodically review local and interjurisdictional disaster plans:

*5» provide for mobile support units:

161 establish and operate, or assist political subdivisions, their di—
saster agencies, and interjunsdictional disaster agencies to establish
and operate, training and public information programs:

al
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iTi make Mirvcv- o] industries, iw>and luilit in the state.
Iml Il publie and private. as are neeessii'v id carry nm tin- purposes nl
'Ins chapter;

iHi plan and make nrrangrriicni: Inf llu* avai!::)i:litv and usi*nl apv
private lari Ime:-, services, and pnoM'lv and. il nercsr-ai'v and il in lari
used, provide lor pavmml inr use nndM ter:iv< and conditions agreed
upon bv tin panic.-;

<> establish a register ol persons with types ol traimnp and skills
important in disaster prevention, preparedness, response, and recov—
ery;

(10) establish a register of mobile and construction equipment .and
temporary housing available lor use in a disaster emergency;

(111 prepare, for issuance hy the governor, orders, proclamations,
and regulations as necessary or appropriate in coping with disasters.

(12) cooperate with the federal government and any public or pri—
vate agency or entity in achieving any purpose of this chapter and in
implementing programs for disaster prevention, preparedness, re—
sponse and recovery;

(13) develop and carry out procedures and policies to effectively
employ disaster relief funds made available by the governor 3 author —
ity or by special legislative action; these procedures shall include ap —
plication and documentation by disaster victims or applicants, review,
verification and funding approval, and processing ol appeals;

(14) do other things necessary or proper for the implementation of
this chapter. 1$ 3 ch 104 SLA 1977)

Sec. 2G6.23.050. Financing, (a) It is the intent of the legislature,
and declared to be the policy of the state, that funds to meet disaster
emergencies will always be available.

(b) Whenever, and to the extent that, money is needed to cope with
a disaster, the first recourse shall be to funds regularly appropriated
to state and local agencies. The second recourse shall be to funds
available in the disaster relief fund or the oil and hazardous substance
release response fund, as appropriate. Ifmoney available from these
sources is insufficient, and ifthe governor finds that other sources of
money to cope with the disaster are not available or are insufficient,
the governor may, notwithstanding any limitation imposed by AS
37.07.0S0ie>. transfer and spend money appropriated for other pur—
poses or, in situations involving natural disasters, borrow from the
United States government or other public or private sources fora term
not to exceed two years.

(ci Nothing in this section limits the governor®s authority to apply
for. receive, administer, and spend grants, gifts, or payments from any
source, to aid in disaster prevention, preparedness, response, Or recov—
ery. <§ 3 ch 1U4 SLA 1977; am S 3 ch 59 SLA 19SG)

52



<il)

Miutaky Affaihs ani) VrruitANs

Cross references. — For iln- stiuus ol amendment. in sultsecllim ili*. inserted "or
ditzsimuic dl diszertio » firsrer ' oil and hazardous substance release
aumtooy. rer AS lind.lsa response lund, as appropriate” al the i*nd

kffvct 0l amendments. — Tin- I'SH ol the second .sentence.

Sec. 26.23.060. Local and interjurisdictional disaster agencies
and services, ia>Each political subdivision in the state iswithin the
jurisdiction of. and shall be served by, the Alaska division of emer —
gency services. An incorporated municipality also may be served by a
local or interjurisdictional agency responsible for disaster prepared—
ness and coordination of response.

ib) Each borough may maintain a disaster agency, or participate in
a local or interjurisdictional disaster agency which, except as other—
wise provided in this chapter, has jurisdiction over and serves the
entire borough.

*d Each political subdivision that does not have a disaster agency
and has not made arrangements to secure or participate in the ser—
vices of a disaster agency shall designate a liaison officer to facilitate
the cooperation and protection of that city in the work of disaster
prevention, preparedness, response, and recovery.

tdl The principal executive officer of each political subdivision in
the state shall notify the Alaska division ofemergency services of the
manner in which the political subdivision is providing or securing
disaster planning and intends to provide or secure emergency ser—
vices, identify the person who heads the agency from which the ser—
vices are or will be obtained, and furnish additional information relat—
ing to the services as the Alaska division of emergency services re—
quires.

tel Each locai and interjurisdictional agency shall prepare and keep
current a iocal or inteijurisdictional disaster emergency plan for its
area.

if) The local or inteijurisdictional disaster agency, as the case may
be. shall prepare and distribute to all appropriate officials in written
form a clear and complete statement of the emergency responsibilities
of all local agencies and officials. tS 3 ch 104 SLA. 1977)

Sec. 26.23.070. Establishment of interjurisdictional disaster
planning and service ureas, lai If the governor finds that two or
more adjoining political subdivisions would be better served by an
interjurisdictional arrangement than by maintaining separate disas—
ter agencies and services, the governor may designate hy order an
intenurisdictional area auequaie to plan for. prevent, or respond to a
disaster in that area, and direct steps to he taken as necessary, includ—
ing the creation of an intemirisdiciional relationship, a joint disaster
emergence plan, mutual ani. or an area organization for emergency
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planning and .-emcil. A Imams® hy lhe gnvonioi "under this subsec-
uon must Is* based on one or more factors related m the difficulty of
maintaining an eliieienl and effective disaster prevention, prepared—
ness. response, and recovery system without an interiurisdictional
relationship, such as

(1) small or sparse population;

i2i limitations on public financial resources severe enough to make
maintenance of a separate disaster agency and services unreasonably
burdensome;

00 unusual vulnerability to disaster as evidenced by a past history
of disasters, topographical features, drainage characteristics, disaster
potential, and presence of disaster-prone facilities or operations;

14) the interrelated character of the political subdivisions in an
area; or

(5) other relevant conditions or circumstances.

ib) If the governor finds that a vulnerable area lies only partly
within the state and includes territory in a foreign jurisdiction, and
that it would be desirable to establish an international relationship,
mutual aid, or an area organization for disaster, the governor shall
take steps to that end as desirable. If this action is taken with jurisdic—
tions that have enacted the Interstate Civil Defense and Disaster
Compact substantially as contained in AS 26.23.130, any resulting
agreement may be considered a supplemental agreement under Arti—
cle VI of that compact.

ici Ifa jurisdiction with which the governor proposes to cooperate
under tb) of this section has not enacted the Interstate Civil Defense
and Disaster Compact, the governor may negotiate a special agree—
ment with that jurisdiction. 1S 3 ch 104 SLA 1977)

Sec. 26.23.080. Community disaster loans. Whenever, at the re—
quest of the governor, the President has declared a major disaster to
exist in this state, the governor may

(1) upon the governor®s determination that a local government of
the state will suffer a substantial loss of tax and other revenue from
the disaster and has demonstrated a need for financial assistance to
perform its governmental functions, apply to the federal government,
on behalf of the local government, for a loan; the governor may receive
and disburse the proceeds of any approved loan to any applicant local
government;

12) determine the amount needed by any applicant local govern—
ment to restore or resume its governmental functions, and to certify
the amount to the federal governmei t however, an application
amount may not exceed 25 per cent of the annual operating budget of
the applicant for the fiscal year in which the major disaster occurred;
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<3> recommond to tho federal government, based upon review by the
governor, the cancellation of all or any part of repayment when, for
the first three full fiscal years following the major disaster, the reve—
nue of the local government is insufficient to meet its operating ex—
penses. including additional disaster-related expenses of a municipal
operation character. (S 3 ch 104 SLA 1977)

Sec. 26.23.090. State financial participation in grants to disas—
ter victims, tai Whenever the President, at the request of the gover—
nor. has declared a major disaster to exist in this state, the governor
may

o upon the governor®s determination that financial assistance is
essential to meet disaster-related necessary expenses or serious needs
of individuals or families adversely affected by a major disaster that
cannot be otherwise adequately met from other means of assistance,
accept a grant by the federal government to fund that financial assis—
tance. subject to the terms and conditions that may be imposed upon
the grant:

f2) enter into an agreement with the federal government, or any
officer or agency of it. pledging the state to participate in the funding
of the financial assistance authorized in (1) of this subsection, in an
amount not to exceed 25 per cent of the assistance and, ifstate funds
are not otherwise available to the governor, to accept an advance of
the states share from the federal government to be repaid when the
state is able to do so.

(b) The governor isauthorized tomake financial grants, the total of
federal and state shares not to exceed S5.000, to an individual or
family in any single major disaster declared by the President, to meet
disaster-related necessary expenses or serious needs of individuals or
families adversely affected by a major disaster that cannot otherwise
adequately be met from other means of assistance.

<c) A person who fraudulently or wilfully makes a misstatement of
fact in connection with an application for financial assistance under
this chapter is. upon conviction, punishable by a fine of not more than
$5,000. or by imprisonment for not more than one year, or by both,
il 3 ch 104 SLA 1977)

See. 26.23.100. Temporary housing. iai Whenever the governor
has proclaimed a disaster emergency, or the President, at the request
of the governor, has declared an emergency or a major disaster to exist
in this state, the governor may

eli purchase, lease, or make other arrangements with any agency of
the united States or state for temporary housing units to be occupied
hv disaster victims and to make those units available to any political
-ubdivisiun of the slate:
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Ji ;i*nim ntiv |ii il u.il subdivision hi this Mulf Iliii i" tin- localioii
ol temporary him «iiil” lur disaster vn Imis In acquire sites necessary |nr
tlu* temporary hoii.-imlnml tin nil Himi.tr. necessarv in prepare :1m sue
in receive nml 1imi» temporary housing units liy

iIAl advancing nr lending Zlillids nvnilnliln In Ilm governor Irnm ;m
appropriation made Hliy IIm legislature or Irnm any ntlmr source:

"Il "passim: through"™ funds made nvailnlili* liy nnv aceticy, public
or private: nr

"Cl becoming a copartner with a political subdivision lor the execu—
tion and performance nl any temporary housing for disaster-victim
projects and. for those purposes, pledging the credit of the i*at.e on
terms considered appropriate, having due recard for currerm debt
transactions of the state:

dll under whatever relevant regulations the governor may adopt,
temporarily suspend or modify, for not more than dO days, any public
health, safety, zoning, transportation, or other requirement of law or
regulation of the state, when by proclamation, the covcrnor declares a
suspension or modification essential to provide temporary housing for
disaster victims.

ibl A political subdivision of this state may acquire, temporarily or
permanently, by purchase, lease, or otherwise, sites required for in—
stallation of temporary housing units for disaster victims, and to enter
into whatever arrangements, including purchase of temporary hous—
ing units and payment of transportation charges, that are necessary to
prepare or equip those sites to receive and use the housing units. (8 3
ch 104 SLA 19771

Sec. 2(1.23.110. Debris and wreckage removal 1in disaster
emergency or major disaster, (@) When the governor has declared a
disaster emergency, or the President, at the request of the governor,
has declared a ma.ior disaster or emergency to exist in this state, the
governor may

111 through the use of state agencies, clear from publicly or pri—
vately owned land or water, debris and wreckage that may threaten
public health, safety, or property:

12) apply for and accept funds from the federal government and use
those funds to make grants to anv local government for the purpose of
removing debris or wreckage from publicly or privately owned land or
water.

»bi Authority under lai(l) of this section may not be exercised
unless the affected local government, corporation, organization, or
individual unconditionally authorizes the removal of the debris or
wreckage from public and private property and. in the case ofremoval
of debris or wreckage from private property, first agrees to indemnify
the state government against claims arising from the removal. (8 3 ch
104 SLA 19771
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St*c*. 20.23.120. Intergovernmental nrrnngemcntH. Tho Inter-
late Civil Defense and Disaster Compact is hereby enacted into law
and entered into with all jurisdictions legally joining in it tn a form
substantially as contained in AS 20.23,lilY). <3 3 ch HM SLA 1977)

Sec. 20.23.130. Interstate Civil Defense and Disaster Coin*
pact. The terms and provisions of the compact referred to in AS
20.23.120 are as follows:

INTERSTATE CIVIL DEFENSE AND DISASTER COMPACT

The contracting states solemnly agree:

ARTICLE 1
PURPOSE

The purpose of this compact is to provide mutual uid among the
states in meeting any emergency or disaster resulting from enemy
attack or other cause, natural or otherwise, including sabotage and
subversive acts, direct attacks by bombs, shellfire, and nuclear, radio—
logical, chemical or bacteriological means, and other weapons. The
prompt, full, and effective utilization of the resources of the respective
states, including the resources that may be available from the United
States government or any other source, are essential to the safety,
care, and welfare of the people of the respective states in the event of
enemy action or other emergency, and any other resources, including
personnel, equipment, or supplies, shall be incorporated into a plan, or
plans, of mutual aid to be developed among the civil defense agencies
or similar bodies of the states that are parties to this compact. The
directors of civil defense of all party states constitute a committee to
formulate plans to take all necessary steps for the implementation of
this contract.

ARTICLE N
CIVIL DEFENSE PLANS AND PROGRAMS

It is the duty of each party state to formulate civil defense plans and
programs for application within that state. There shall be frequent
consultation between the representatives of the states and with the
United States government, and the free exchange of information and
plans, including inventories of any materials and equipment available
for civil defense. In carrying out these civil defense plans and pro—
grams. the party states shall, so far as possible, provide and follow
uniform standards, practices, and regulations, including:

ill distinctive insignia or articles to designate and distinguish the
different civil defense services;
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i2i piactiiv air attack drills, mobilization at civil defense lorces, and
other tests and exercises:

idi warnings and signals lor drills or attacks, and the mechanical
devices tu he used 1in connection with them:

mt sInittini: oil water mams, gas mains, electric power connections,
and the suspension ol" all other utility services;

I51 all materials or equipment used, or lo he used, for civil defense
purposes, 11l order to assure that those materials and that equipment
will lie easily and freely interchangeable when used in, or by, any
other party state:

(di the conduct of civilians and the movement and cessation of
movement of pedestrians and vehicular traffic, before, during, and
after drills or attacks:

17) the safety of public meetings or gatherings; and

(81 mobile support units.

ARTICLE 1
ASSISTANCE TO PARTY STATE

Any party state requested to render mutual aid shall take the ac—
tion necessary to provide and make available the resources covered by
this compact in accordance with its terms; however, it is understood
that the state rendering aid may withhold resources to the extent
necessary to provide reasonable protection for itself. Each party state
shall extend to the civil defense forces of any other party state, while
operating within its state boundaries under the terms and conditions
of this compact, the same powers (except that of arrest, unless specifi—
cally authorized by the receiving state), duties, rights, privileges, and
immunities as if they were performing their duties in their home
state. Civil defense forces will continue under the command and con—
trol of their reguiar leaders, but the organizational units will come
under the operational control of the ci*il defense authorities of the
state receiving assistance.

ARTICLE 1V

INTERSTATE RECOGNITION OF INDIVIDUAL
QUALIFICATIONS

Ifa person holds a license, certificate, or other permit issued by any
state or political subdivision of a state evidencing the meeting of
qualifications for professional, mechanical or other skills, that person
may render aid involving that skill in any party state to meet an
emergency or disaster, and that state shall give due recognition to the
license, certificate, or other permit as if issued in the state in which
aid is rendered.
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ARTICLE V
LIABILITY

No party state or its officers or employees rendering aid in another
state pursuant to this compact is liable on account of any act or omis —
sion in good faith on the part of those forces while so engaged, or on
account of the maintenance or use of any equipment or supplies in
connection with rendering that aid.

ARTICLE VI
SUPPLEMENTAL AGREEMENTS

Inasmuch as it is probable that the pattern and detail of the ma —
chinery for mutual aid among two or more states may differ from that
appropriate among other party states, this compact contains elements
of a broad base common to all states, and nothing in this compact
precludes any state from entering into supplementary agreements
with other states, The supplementary agreements may comprehend,
but are not limited to, provisions for evacuation and reception of in—
jured and other persons, and the exchange of medical, fire, police,
public utility, reconnaissance, welfare, transportation, and communi —
cations personnel, equipment and supplies.

ARTICLE VII
INJURY AND DEATH COMPENSATION

Each party state shall provide for the oayment of compensation and
death benefits to injured members of the civil defense forces of that
state and the representatives of deceased members of those forces, in
case those members sustain injuries or are killed while rendering aid
under this compact, in the same manner and on the same terms as if
the injury or death were sustained within that state.

ARTICLE VIII
COMPENSATION TO ASSISTING STATE

A party state rendering aid in another state under this compact
shall be reimbursed by the party state receiving the aid for any loss or
damage to. or expense incurred in, the operation of any equipment
answering a request for aid. and for the cost incurred in connection
with the request: however, an aiding party state may assume inwhole
or in part the loss, damage, expense, or other costs, or may loan the
equipment or donate the services to the receiving party state without
charge or cost: in addition, any two or more party states may enter
into supplementary agreements establishing a different allocation of
costs as among those states. The United ,"tates government may re-
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iu-vi* the party stati* receiving aid from anv iiuhiltty. ami reimburse

the unity state sunplvirttr nvii dvlense torces |br the compensation

paid to and tne Irnn.snonation. subsistence, and maintenance ex—
pense*s el those lorres tlnrinir tin* time of rendering the aid ur assis—
tance outside the state, and mav also pay fair and reasonable compen —
sation lio- the use o! “lie supplies, materials, equipment, or facilities so

used or consumed.

ARTICLE 1IX
CRISES RELOCATION PLANS

Plans for the orderly relocation and reception of the civilian popula—
tion as the result of an emergency or disaster shall be worked out from
time to time between representatives of the party states and the vari—
ous local civii defense areas of those states. These plans shall include
the manner of transporting the persons being relocated, the number of
people to be received in different areas, the manner in which food,
clothing, housing, and medical care will be provided, the registration
of those relocated, the provision of facilities for the notification of
relatives or friends, the provision ofadditional materials and supplies,
and all other relevant factors. These plans shall provide that the party
state receiving persons relocated shall be reimbursed generally for the
out-of-pockct expenses incurred for transportation, food, clothing,
medicines, medical care and like items. These expenditures shall be
reimbursed by the party state of which the evacuees are residents, or
by the United States government under plans approved by it After
the termination of the emergency or disaster, the party state from
which the people relocated shall assume the responsibility for their
ultimate support or return.

ARTICLE X
AVAILABILITY OF COMPACT

iai This compact isavailable to any state, territory, or possession of
the United States, and the District of Columbia.

(bt The term "state" also includes any neighboring foreign country
and a province or state of one.

ARTICLE XI
NON-BORDERING STATES

The governor may enter into this compact with any state that does
not border this state if the governor finds that joint action with the
state is desirable in meeting common intergovernmental problems of
emergency disaster planning, prevention, response, and recovery.
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ARTICLE XI1
UNITED STATES CIVIL DEFENSE AGENCY PARTICIPATION

Thu committee established under Article | of this compact, may re—
quest the Civil Defense Agency of the United States government to
act as an informational and coordinating body unoer this compact,
and representatives of that agency may attend meetings of the com—
mittee.

ARTICLE XIII
ENTRY INTO FORCE

This compact becomes operative immediately upon its ratification
by any state as between itand any other state or states so ratifying,
and 1is subject to approval by Congress, unless prior Congressional
approval has been given. Duly authenticated copies of this compact,
and of supplementary agreements that may be entered into, shall, at
the time of their approval, be deposited with each of the party states,
the Civil Defense Agency and other appropriate agencies of the
United States government.

ARTICLE X1V
WITHDRAWAL

This compact continues in force and remains binding on each party
state until the legislature or the governor of a party state takes action
to withdraw from it. Withdrawal is not effective until 30 days after
notice of that action has been sent by the governor of the party state
desiring to withdraw to the governors of all other party states.

ARTICLE XV

SEVERABILITY

This compact shall be construed to effectuate the purposes stated in
Article 1. Ifany provision of this compact is held unconstitutional, or
its applicability to any person or circumstance is held invalid, the
constitutionality of the remainder of this compact and its applicability
to other persons and circumstances are not affected by that holding.

ARTICLE XVI
COVERAGE

mi This Article is in effect only as among those states that have
enacted it into law or in which the governors have adopted it under
constitutional or statutory authority sufficient lo give it the force of
law as part of this compact. Nothing contained in this Article or :n
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ARTICLE Nil
UNITED STATES CIVIL DEFENSE AGENCY PARTICIPATION

Hu; committee vstaljlislivd under Article 1of this compact may re-
nue.st the Civil Defense Agency of the United States government to
act as an informational and coordinating body tinder this compact,
and representatives of that agency may attend meetings of the com —
mittee.

ARTICLE XIII
ENTRY INTO FORCE

This compact becomes operative immediately upon its ratification
by any state as between itand any other state or states so ratifying,
and is subject to approval by Congress, unless prior Congressional
approval has been given. Duly authenticated copies of this compact,
and of supplementary agreements that may be entered into, shall, at
the time of their approval, be deposited with each of the party states,
the Civil Defense Agency and other appropriate agencies of the
United States government.

ARTICLE X1V
WITHDRAWAL

This compact continues in force and remains binding on each party
state until the legislature or the governor of a party state takes action
to withdraw from it Withdrawal is not effective until 30 dnys after
notice of that action has been sent by the governor of the party state
desiring to withdraw to the governors of all other party states.

ARTICLE XV

SEVERABILITY

This compact shall be construed to effectuate the purposes stated in
Article 1. Ifany provision of this compact is held unconstitutional, or
its applicability to any person or circumstance is held invalid, the
constitutionality of the remainder of this compact and its applicability
to other persons and circumstances are not affected by that holding.

ARTICLE XVI

COVERAGE

tin This Article is in effect only as among those states that have
enacted it into law or in which the governors have adopted it under
constitutional or statutory authority sufficient to give it the force of
law as part of this compact. Nothing contained in this Article or in

HI
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;inv suppienu'Minrv agreement made in implementation of u abridges,
impairs, or supersedes any other provision ol lliis compact or any
obligation undertaken by a stale pursuant to it. except that if its
terms so provide, a supplementary agreement in iniplenicntaiion ol
this Article may modify. expand, or add to any such obligation as
among tlio parties to the supplementary agreement.

iln In addition to the occurrences, circumstances and subject matter
to which preceding Articles of this compact make it applicable, this
compact and its authorizations, entitlements, and procedures apply to;

"11searches for and rescue of persons who are lost, marooned, or
otherwise 1in danger;

(2; action useful in coping with disasters arising from any cause or
designed to increase the capability to cooe with any such disasters:

(131 incidents, or the imminence of them, that endanger the health
or safety of the public and that require the use of special equipment,
trained personnel, or personnel in larger numbers than are locally
available in order to reduce, counteract or remove the danger:

i4> the giving and receiving of aid by political subdivisions of party
states:

) exercises, drills or other training or practice activities designed
to aid personnel to prepare for, cope with, or prevent any disaster or
other emergency to which this compact applies.

ici Except as expressly limited by this compact or a supplementary
agreement in force pursuant to it. any aid authorized by this compact
or a supplementary agreement may be furnished by any agency of a
party state, by a political subdivision of a party state, or by a joint
agency: such an agency or political subdivision is entitled to reim—
bursement for the aid to the same extent and in the same manner as a
state. The personnel of a joint agency, when rendering aid under this
compact, have the same rights, authority and immunity as personnel
of party states.

id> Nothing in this Article excludes from the coverage of Articles 1
- XV of this compact any matter that, in the absence of this Article,
could reasonably be construed to be covered by Articles I - XV.

ARTICLE XVII
CONSTRUCTION

Nothing in this compact limits previous or future entry into the
Interstate Civil Defense and Disaster Compact of this state with other
states. 1S 3 ch 104 SLA 1977)
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Sec. 26.23.140. Local disaster emergencies, (a) A local disaster
emergency may be declared only by the principal executive officer of a
political subdivision. Itmay not be continued or renewed for a period
in excess of seven days, except by or with the consent of the governing
board of the political subdivision. Any order or proclamation declar—
ing, continuing, or terminating a local disaster emergency shall be
given prompt and general publicity, and shall be filed promptly with
the Alaska division ofemergency services and the appropriate munici —
pal clerk.

(b) The effect of a declaration of a local disaster emergency is to
activate the response and recovery aspects of any and all applicable
local or interjurisdictional disaster emergency plans, and to authorize
the furnishing of aid and assistance under those plans.

(©) No interjurisdictional agency or official of one may declare a
local disaster emergency unless expressly authorized by the agree—
ment under which the agency functions. An interjurisdictional disas—
ter agency shall provide aid and services inaccordance with the agree—
ment under which it functions. (83 ch 104 SLA 1977)

Sec. 26.23.150. Disaster prevention, (a) In addition to disaster
prevention measures as included in the state, local and interjurisdic-
tional disaster plans, the governor shall consider, on a continuing
basis, steps that could be taken to prevent or reduce the harmful
consequences of disasters. At the governor 3 direction, and under any
other authority and competence they have, state agencies, including
but not limited to those charged with responsibilities in connection
with flood plain management, stream encroachment and flow regula—
tion, weather modification, fire prevention and control, air quality,
public works, land use and land use planning and construction stan—
dards, shall make studies of disaster-prevention-related matters. The
governor, from time to time, shall make recommendations to the legis—
lature, local governments, and other appropriate public and private
entities as may facilitate measures for the prevention or reduction of
the harmful consequences of disasters.

(b) Appropriate departments, in conjunction with the Alaska divi—
sion ofemergency services, shall keep land uses and location of struc—
tures and other facilities under continuing study, and identify areas
that are particularly susceptible to severe land shifting, subsidence,
flood, or other catastrophic occurrence. The studies under this subsec—
tion shall concentrate on means of reducing or avoiding the dangers
caused by this occurrence or the consequences of it

ic) If the Alaska division of emergency services believes, on the
basis of the studies or other competent evidence and after consultation
with the appiopriate local planning agencies, that an area is suscepti—
ble to a disaster of catastrophic proportions wihout adequate warning,
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that, existing building standards and land use controls in that area are
inadequate and could add substantially to the magnitude of the disas—
ter. and that changes in zoning regulations, other land use regula—
tions. or building requirements are essential in order to further the
purposes of this section, it shall specify the essential changes to the
governor. (S 3 ch 104 SLA 19771

Sec. 26.23.160. Compensation, (a) Personal services may not be
compensated by the state or any political subdivision or agency of it,
except in accordance with Alaska law or a local ordinance.

(b) Compensation for property shall be made only if the property
was commandeered or otherwise used in coping with a disaster emer —
gency, and its use or destruction was ordered by the governor or by a
member oi the disaster emergency forces of this state who 1is autho—
rized by the Alaska division of emergency services to issue such an
order.

(©) Any person claiming compensation for the use. damage, loss, or
destruction of property occasioned by action taken under this chapter
shall file a claim for that compensation with the Alaska division of
emergency services in the form and manner required by the division.

(d) Unless the amount of compensation resulting from property
damaged, lost, or destroyed is agreed upon between the claimant and
the Alaska division of emergency services, the amount of compensa—
tion shall be calculated in the same manner as compensation due for a
taking of property under the condemnation laws of this state. (8 3 ch
104 SLA 1977)

Sec. 26,23.170. Communications. The Alaska division of emer —
gency services shall ascertain what means exist for rapid and efficient
communications in times of disaster emergency. The division shall
consider the desirability of supplementing these communications re—
sources, or of integrating them into a comprehensive state or state-
federal telecommunications network or other communication system
or network. In studying the character and feasibility of any system or
its several parts, the division shall evaluate the possibility of multi—
purpose use of it or its parts for general state and local governmental
purposes. The division shall make recommendations to the governor
as appropriate. (83 ch 104 SLA 1977)

Sec. 26.23.180. Mutual aid. (a) Political subdivisions not partici—
pating in intequrisdictional arrangements under this chapter never—
theless shall be encouraged and assisted by the Alaska division of
emergency services to conclude suitable arrangements for furnishing
mutual aid in coping with disasters. The arrangements shall include
provision of aid by persons and units in public employment.
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D1 In concurring with local disaster plans, the governor shall con—
sider whether they contain adequate provisions for the rendering und
receipt of mutual aid.

tc) It is a sufficient reason for the governor to require an interjuris—
dictional agreement or arrangement under AS 26.23.070 that the area
involved and political subdivisions in it have available equipment,
supplies, and forces necessary to provide mutual aid on a regional
basis, and that the political subdivisions have nol already made ade —
quate provision for mutual aid: but in requiring an interjurisdictional
arrangement in order to accomplish the purpose of this section, the
governor need not require establishment and maintenance ofan inter—
jurisdictional agency or arrangement for any other disaster purposes.
(&3 ch 1C4 SLA 1977)

Sec. 26.23.190. Right of entr\ Ifentry isreasonably necessary to
actually alleviate or prevent the disaster, all persons authorized to
carry out emergency measures directed under the provisions of this
chapter shall be accorded free access to all public and private land and
public buildings within the areas specified, and are authorized to en—
ter them and to performwork and take measures that are appropriate
without the consent of the owners of the land or buildings. (83 ch 104
SLA 1977)

Sec. 26.23.200. Limitations. Nothing in this chapter

(1) interfereswith or allows interference with the course or conduct
of a labor dispute, except that actions otherwise authorized by this
chapter or other laws may be taken when necessary to forestall or
mitigate imminent or existing danger to public health or safety;

(2) interferes with or allows interference with dissemination of
news or comment on public affairs: but any communications facility or
organization, including but not limited to radio and television sta—
tions, wire services, and newspapers, may be requested to transmit or
print public service messages furnishing information or instructions
inconnection with a disaster emergency, inamanner that encroaches
as little as possible upon the normal functions of the news media;

(3) affects the jurisdiction or responsibilities of police forces, fire—
fighting forces, units of the armed forces of the United States, or of
any personnel of them, when on active duty; but state, local, and
inteijurisdictional disaster emergency pians shall place reliance upon
the forces available for performance of functions related to disaster
emergencies; or

(4 limits, modifies, or abridges the authority of the governor to
proclaim martial law. or exercise any other powers vested in the gov—
ernor under the constitution, statutes, or common law of this state
independent of. or in conjunction with, any provision of this chapter,
t~ 3 ch 104 SLA 1977)
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Sec. 20.23.210. Relationship to civil defense statute. ‘lTie
Alaska civil defense statute (AS 20.201, applies to preparedness, re—
sponse, and recovery front disasters caused by enemy attack and other
hostile military or paramilitary action. The provisions of this chapter,
other than AS 20.23.130. apply to preparedness, response, and recov—
ery in cases of natural and nonmilitary manmadc disasters. IS 3 ch
104 SLA 1977)

Sec. 20.23.220. Administration. This chapter shall be adminis—
tered by the Department of Military and Veterans® Affairs, which 1is
responsible to, and which may receive delegations of authority from,
the governor. (S 3 ch 104 SLA 1977; am E.O. No. 58, 8 17 (1984)1

Effect of amendments. — The 1084

amendment inserted "and Veterans'.

Sec. 20.23.230. Definitions. In this chapter

(1) "disaster” means the occurrence or imminent threat of wide —
spread or severe damage, injury, or loss of life or property resulting
from any natural or nonmilitary man-made cause including, but not
limited to, fire, flood, earthquake, landslide, mudslide, avalanche,
wind-driven water, weather condition, tsunami, volcanic activity, epi—
demic, air contamination, blight, infestation, explosion, riot, equip—
ment failure, or shortage of food, water, fuel, or clothing, or the re—
lease of oil or a hazardous substance requiring prompt action to avert
environmental danger or damage;

(2) "disaster emergency" means the condition declared by procla—
mation of the governor or declared by the principal executive officer of
a political subdivision to designate the imminence or occurrence of a
disaster;

(3) "emergency" has the meaning given in 42 U.S.C. 5122 (Disaster
Relief Act of 1974);

(4) "major disaster” has the meaning given in 42 U.S.C. 5122;

(5) "political subdivision®means a home rule or general law bor—
ough or city including a unified municipality, an unincorporated vil—
lage, or other unit of local government;

(6) "temporary housing™ has the meaning given in the fede-al Di —
saster Relief Act of 1974 (P.L. 93-288, 88 Stat. 143):

(7)) "unorganized militia®>>means all able-bodied persons between
the ages of 17 and 59 years, inclusive, who reside in the state. (S 3 ch
104 SLA 1977; am S 49 ch 74 SLA 19S5; am &4 ch 59 SLA 1986)

Revisor's notes. — With repard to 16) Effect of amendments. — The 1985
of this section, provisions related to tern- amendment rewrote paragraph i5i.
porary housine assistance can be found at The 1986 amendment, in paragraph 111
42 US.C. 51,4 and in 44 C.F.R. 205.52 deleted "oil spill or other water contami-
implemeniinc that section.
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(b) tu concurring with local disuster plans, the governor shall con—
sider whether they contain adequate provisions for the rendering and
receipt of mutual aid.

<c) It is a sufficient reuson for the governor to require an interjuris-
dictional agreement or arrangement under AS 26.23.070 that the area
involved and political subdivisions in it have available equipment,
supplies, and forces necessary to provide mutual aid on a regional
basis, and that tho pr.i.rical subdivisions have not already made ade —
quate provision for mutual aid; but in requiring an interjurisdictional
arrangement in order to accomplish the purpose of this section, the
governor need not require establishment and maintenance ofan inter—
jurisdictional agency or arrangement for any other disaster purposes.
(83 ch 104 SLA 1977)

Sec. 26.23.190. Right of entry. Ifentry isreasonably necessary to
actually alleviate or prevent the disaster, all persons authorized to
carry out emergency measures directed under the provisions of this
chapter shall be accorded free access to all public and private land and
public buildings within the areas specified, and are authorized to en—
ter them and to perform work and take measures that are appropriate
without the consent of the owners of the land or buildings. (8 3 ch 104
SLA iy77)

Sec. 26.23.200. Limitations. Nothing in this chapter

(1) interferes with or allows interference with the course or conduct
of a labor dispute, except that actions otherwise authorized by this
chapter or other laws may be taken when necessary to forestall or
mitigate imminent or existing danger to public health or safety;

(2) interferes with or allows interference with dissemination of
news or comment on public affairs; but any communications facility or
organization, including but not limited to radio and television sta—
tions, wire services, and newspapers, may be requested to transmit or
print public service messages furnishing information or instructions
in connection with a disaster emergency, ina manner that encroaches
as little as possible upon the normal functions of the news media;

(3) affects the jurisdiction or responsibilities of police forces, fire—
fighting forces, units of the armed forces of the United States, or of
any personnel of them, when on active duty; but state, local, and
interjurisdictional disaster emergency plans shall place reliance upon
the forces available for performance of functions related to disaster
emergencies; or

(4) limits, modifies, or abridges the authority of the governor to
proclaim martial law, O exercise any other powers vested in the gov—
ernor under the constitution, statutes, or common law of this state
independent of. or in conjunction with, any provision of this chapter.

3 ch 104 SLA 1977)
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Sec. 26.23.210. Relationship to civil defense* statute. The*
Alaska civil defense statute 1AS 26.20). applies to preparedness, re—
sponse, and recovery from disasters caused hy enemy attack and other
hostile military or paramilitary action. The provisions of this chapter
other than AS 26.23.130. apply to preparedness, response, and recov—
ery in cases of natural and nonmilitary manmade disasters. II; 3 ch
104 SLA 1977)

Sec. 26.23.220. Administration. This chapter shall be adminis—
tered by the Department of Military and Veterans® Affairs, which is
responsible to, and which may receive delegations of authority from
the governor. (3 ch 104 SLA 1977; am E.O. No. 58, 817 (19S4 <

Effect of amendments, — The 1984
nmendment inserted "and Veterans'."

Sec. 26.23.230. Definitions. In this chapter

(1) "disaster’>means the occurrence or imminent threat of wide —
spread or severe damage, injury, or loss of life or property resulting
from any natural or nonmilitary man-mad cause including, but no*
limited to, fire, flood, earthquake, landslide, mudslide, avalanche,
wind-driven water, weather condition, tsunami, volcanic activity, epi —
demic, air contamination, blight, infestation, explosion, riot, equip—
ment failure, or shortage of food, water, fuel, or clothing, or the re—
lease of oil or a hazardous -ubstance requiring prompt action to avert
environmental danger or damage;

(2) "disaster emergency®’means the condition declared by procla—
mation of the governor or declared by the principal executive officer of
a political subdivision to designate the imminence or occurrence of a
disaster;

(3) "emergency’’has the meaning given in 42 U.S.C. 5122 (Disaster
Relief Act of 1974);

(4 "major disaster””has the meaning given in 42 U.S.C. 5122:

(5) "political subdivision”means a home rule or general law bor—
ough or city including a unified municipality, an unincorporated vil—
lage, or other unit of local government:

(6) "temporary housing”’has the meaning given in the federal Di —
saster Relief Act of 1974 (P.L. 93-288, 88 Stat. 143):

(7) "unorganized militia’>means all ablt-oodied persons between
the ages of 17 and 59 years, inclusive, who reside in the state. t8 3 ch
104 SLA 1977; am 849 ch 74 SLA 19S5; am 84 ch 59 SLA 1986-

Revisor's notes. — With regard to io) Effect of amendments. — The 1955
of this section, provisions related to tern- amendment rewrote paragraph I5I.
porary housine assistance can be found nt The 1986 amendment, in paragraph <l .

42 U.S.C. 51,4 and in 44 C.F.R. 205.52 deleted "oil spill or other water contami-
implementinc Ihai section.
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5 44.19.045 Alaska Statutes « 44.19.048

Sec. 44.19.045. IRenumbered as AS 44.19.024.1

Stc. 44.19.04(5. Simultaneous vacancies. If vacancies in the of—
fice of governor and the office of lieutenant governor occur simulta—
neously, the person appointed under AS 44.19.040 succeeds directly to
the office of acting governor until successors to the respective offices
are elected in a special election. (S 5 ch 174 SLA 1959)

Itcvisor's note'. — Formerly AS Cross references. — For special elec-
44.19.150. Renumbered in 1980. tion, see AS 15.40.230 — 15.40.310.

Article 3. Disaster and Emergency Relief Funds.

Section Section

48. Disaster relief fund 50. "Disaster" defined

49. Grants and loans to municipalities 52. Fuel emergency fund
damaged by natural disaster

Sec. 44.19.048. Disaster relief fund, (a) There is in the Office of
the Governor a disaster relief fund. The Department of Revenue is
custodian of the fund.

() Subject to the restrictions of (d) and (e) of this section, the gover —
nor may, without additional legislative authorization, expend not
more than 51,000,000 of the assets of the disaster relief fund for the
following purposes:

(1) to implement provisions of law relating to disaster relief in the
case of a disaster as defined in AS 44.19.050 occurring after October
11, 1967;

(2) to alleviate the effects of a disaster as defined in AS 44.19.050
occurring after October 11,1967, by making loans or grants to persons
or municipalities on terms the governor considers appropriate or by
other means the governor considers appropriate.

tc) Subject to the restrictions of (d) and (e) of this section, the gover —
nor may, without additional legislative authorization, expend for any
fiscal year not more than S500.000 of the assets of the disaster relief
fund to prevent or minimize the effects of an event which occurs in
any part of the state after October 11,1967 and which, in the determi —
nation of the governor, poses a directand imminent threat of resulting
in a disaster of sufficient magnitude and severity to justify state ac—
tion.

(d) Expenditures authorized by the legislature to alleviate effects of
the natural disaster occurring on August 14,1967 shall be reimbursed
to the general fund from the disaster relief fund before any other
expenditures may be made from the disaster relief fund.

() The governor shall present to the legislature an annual account—
ingofmoney expended from the disaster relief fund. (§ 1ch 25 FSSLA
1967; am SS 4, 5 ch 104 SLA 1977; am S 10 ch 116 SLA 1980>
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844.19.049 State Government S 44.19.049

Revisor's notes. — Formerly AS Cross references. — For Alaska Di-
44.19 171. Renumbered in 1980. sastcr Act, see AS 26.23.

Sec. 44.19.049. Grants and loans to municipalities damaged
by natural disaster, (a) Grants and loans for urban renewal shall be
made available to municipalities damaged bv disasters occurring in
the state after August 1, 1967 1in order to match federal funds under
federal urban renewal programs. A grant or loan of state funds to a
municipality for an urban renewal program under this section may
not exceed 25 percent of the aggregate of the net project costs of the
urban renewal project. Funds shall be made available to a municipal —
ity to match federal funds only if the urban renewal project ismade
necessary by the disaster.

(b) The funds for the grants or loans under this section shall come
from the disaster relief fund provided for in AS 44.19.048 -
44.19.050.

(© No urban renewal project costing over S30.000.000 iseligible for
grants or loans under this section.

() The governor shall determine the eligibility of a municipality
fora grant and loan of funds to match federal funds for urban renewal.
In making the determination the governor shall consider the follow—
ing standards:

(1) the amount of participating money available from the United
States government for urban renewal;

(2) the amount and availability of funds from other sources to meet
the municipality 3 required contribution of matching funds;

(3) whether or not the urban renewal project was made necessary
by a disaster;

(4) the needs of other municipalities damaged by the disaster for
funds to match federal funds for urban renewal projects, and the ur—
gency of the needs ofother communities as compared with thecommu —
nity under consideration;

(5) the cost of the urban renewal project;

(6) the general welfare of the state and its inhabitants.

() A report of activity under this section shall be made to the legis—
lature each year.

() The governor shall determine the terms and conditions ofa loan
made under this section.

(@ In this section "disaster” means a disaster proclaimed by the
President of the United States. (S 1ch 20 FSSLA 1967; am S 1ch 171
SLA 1970; am SS 7 - 10 ch 104 SLA 1977)

Revisor's notes. — Formerly AS
44.19.177. Renumbered in 1980.



8 44.19.050 Alaska Statutes * _14.19.056

Sec. 44.19.050. "Disaster" defined. In AS 44.19.046 and
44.19.049, "disaster” means the occurrence or imminent threat of
widespread or severe damage, injury, or loss of life or property result—
ing from any natural or man-made cause including, but not limited to,
fire, Hood, earthquake, landslide, avalanche, wind-driven water,
weather condition, tsunami, volcanic activity, epidemic, air contami —
nation, blight, infestation, explosion, riot, or the release of oil or a
hazardous substance requiring prompt action to avert environmental
danger or damage. () 1ch 25 FSSLA 1967; am $ 6 ch 104 SLA 1977;
am $5ch 59 SLA 1986)

Revisor's notes. — Formerly AS water contamination requiring emer-
*14.19.175. Renumbered in 1980. Also in  gency action to avert damuge" preceding
1980, former AS 44.19.050 wus renum-  “volcanic activity" and "or" preceding
bered as AS 44.19.026. "riot" and added the language beginning

Effect of amendments. — The 1986 "or the release of oil" at the cud of the

umendment deleted "oil spill or other section.

Sec. <14.19.052. Fuel emergency fund. There is established in the
Office of the Governor the fuel emergency fund. When the governor
determines that a shortage of fuel is sufficiently severe tojustify state
assistance the governor may make a grant from the fuel emergency
fund toa city or borough, or toa village or unincorporated community,
to purchase emergency supplies of fuel. (37 ch 83 SLA 19S0)

Revisor's notes. — Formerly AS
44.19.179. Renumbered in 1980.

Article 4. State Geographic Board.

Section Section

54. State Geographic Board 60. Use of names chosen

56. Composition 62. Advertising or publishing a name
58. Duties of board without approval

59. Ala'xa Native place names

Sec. 44.19.054. State Geographic Board. There isin the Office of
the Governor a State Geographic Board. (81 ch 119 SLA 1961/

Revisor’s notes. — Formerly AS
44.19.350. Renumbered in 1980.

Sec. 44.19.056. Composition. The State Geographic Board con—
sists of the commissioner ofcommunity and regional affairs, the cura—
tor of the state museum, the state historical librarian, the commis —
sioner of transportation and public facilities, the commissioner of nat—
ural resources, the commissioner of education, the director of the divi—
sion of lands, and one other person appointed by the governor. t8 1 ch
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SENATE JOINT RESOLUTION NO. 70
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION

Proposing amendments to the Constitution
of the State of Alaska to establish an
Alaska environmentdl "tPust fund.

RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. Article IX, sec. 7, Constitution of the State of Alaska,

pealed and readopted to read:

SECTION 7. DEDICATED FUNDS PROHIBITED. The proceeds of any
State tax or license shall not be dedicated to any special purpose.
This provision shall not prohibit the continuance of any dedication
for special purposes existing on April 24, 1956, and shall not pro-
hibit the dedication of revenue under Sections 15 and 17 of this
article or when required by the federal government for State par-
ticipation in federal programs.

Sec. 2. Article IX, Constitution of the State of Alaska, 1is amended
ding a new section to read: =T

SECTION 17, ALASKAJgNVIRONMENTAp TRUST FUND.  Amounts recovered
by Lhe State from claims relating -to the discharge of crude oil [from
the Exxon Valdez on March 24, 1989,'that exceed amounts appropriated
by the legislature for expenses of contalnment and cleanup of that
discharge shall be placed in an Alaska Enlllronmenljal trust fund.  The
principal of the trust fund shall be managed in the manner authorized

for management of the Alaska permanent fund by art.IX, sec. 15 and .,,
may be appropriated by tefae Ie |sTature only to meet the -.costs of a

Ir -|na-
declared environmentali disaster. The real income of the trust fund
may be appropriated by -yhe”eglslature for environmental protection,

SJR070a 1 SIR 10



/if, b ¢ 1 = °V m
enhancement, jand management™but™ ;the real income that is not so appro-

priated shall be deposited annually into the trust fund,

* Sec. 3. The amendments proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity
with art. XIII, sec. 1, Constitution of Lhe State of Alaska, and the elec-
tion laws of the state.

SIR 70 2. SJR07Ga
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Chenoweth

3/8/90

Original sponsor(s): SEN. HALFORD, Eliason, Coghill, Jones, Zharoff,
Rodey, Kerttula, Fischer, Duncan, Kelly, Pearce, Frr.nk, Sturgulewski

IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE JOINT RESOLUTION NO. 70 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
Proposing amendments to the Constitution
of the State of Alaska to establish an
Alaska environmental trust fund.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article Il, sec. 14, Constitution of the State of Alaska,
is amended to read:

SECTION 14. PASSAGE OF BILLS. Thelegislature shall establish
the procedure for enactment of bills into law. No bill may become law
unless it has passed three readings 1in each house on three separate
days, except that any bill may be advanced from second to third read—
ing on the same day by concurrence of three-fourths of the house
considering 1it. Except for appropriations of the principal and real
income of the Alaska environmental trust Aund under Article IX,
Section 17, no [NO] bill may become law without an affirmative vote of
a majority of the membership of each house. The yeas and nays on
final passage shall be entered in the journal.

* Sec. 2. ArticlelIX, sec. 7, Constitution of the State of Alaska, 1is
repealed and readopted to read:

SECTION 7. DEDICATED FUNDS PROHIBITED. The proceeds of any
State tax or license shall not be dedicated to any special purpose.
This provision shall not prohibit the continuance of any dedication
for special purposes existing on April 24, 1956, and shall not pro-—
hibit the dedication of revenue under Sections 15 and 17 of this
article or when required by the federal government for State par—

ticipation in federal programs.

-1- CSSJR 70 (Jud)
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* Sec. 3. Article IX, Constitution of the State of Alaska, 1is amended

by adding a new section to read:

*

SECTION 17. ALASKA ENVIRONMENTAL TRUST FUND. Amounts recovered

by the State from claims relating to the discharge of crude oil
that e X c e e d the am=<unt:s

appropriated by the legislature for expenses of containment and clean—
up of the discharge on which the claims were made shall be placed in
an Alaska environmental trust fund. The principal of the trust fund
shall be managed in the manner authorized for management of the Alaska
permanent fund by Section 15 of this article, and may be appropriated
by the legislature only to meet the cleanup and restoration costs of a
declared environmental disaster. The real 1income of the trust fund
may be appropriated by the legislature for environmental protection or
enhancement, as defined by law, but the real income that 1is not so
appropriated shall be deposited annually into the trust fund. An
appropriation may be made under this section only if the appropriation
is approved by three-fourths of the membership of each house of the
legislature. The legislature shall implement this section.

Sec. 4. The amendments proposed by this resolution shall be placed

before the voters of the state at the next general election in conformity

with

tion

art. XI1l, sec. 1, Constitution of the State of Alaska, and the elec—

laws of the state.

CSSJR 70 (Jud) 2.
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Original sponsor(s): SEN. HALFORD, Eliason, Coghill, Jones, Zharoff,
Rodey, Kerctula, Fischer, Duncan, Kelly, Pearce, Frank, Sturgulewski

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE JOINT RESOLUTION NO. 70 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
Proposing amendments to the Constitution
of the State of Alaska to establish an
Alaska environmental trust fund.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1.Article IX, sec. 7, Constitution of the State of Alaska,
is repealed and readopted to read:
SECTION 7. DEDICATED FUNDS PROHIBITED. The proceeds of any
State tax or license shall not be dedicated to an) special purpose.
This provision shall not prohibit the continuance of any dedication
for special purposes existing on April 24, 1956, and shall not pro—
hibit the dedication of revenue under Sections 15 and 17 of this
article or when required by the federal government for State par—

ticipation in federal programs.

* Sec. 2. Article IX, Constitution of the State of Alaska, is amended

by adding a new section to read:

SECTION 17. ALASKA ENVIRONMENTAL TRUST FUND. Amounts recovered

row, o\

by the State from claims relating to the discharge ofcrude o?{cpfA?
ardous substance; that exceed by. at fégst $25,000,000 the amounts
appropriated by the legislature for expenses of containment and clean—
up of the discharge on which the claims were made shall be placed 1in
an Alaska environmental trust fund. The principal of the trust fund
shall be managed in the manner authorized for management ofthe Alaska
permanent fund by Section 15 of this article, and may be appropriated
by the legislature only to meet the”~costs of a declared environmental
disaster. The real income of the trust fund may be appropriated by

~1- CSSJR 70 (Jud)
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the legislature for environmental protection, enhancement, and manage—

ment, as defined by

priated shall be deposited annually into the trust fund.

ture shall implement this section.

law, but the real 1income that 1is not so appro—

The legisla—

* Sec. 3. The amendments proposed by this resolution shall be placed

before the voters of the state at the next general election

with art. XIIl, sec. 1,

tion laws of the state.

CSSJR 70 (Jud)
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ERéoleth
2/23/90

BY SEN. HALFORD, Eliason, Coghill, Jones, Zharoff, Rodey, Kerttula
Fischer, Duncan, Kelly, Pearce, Frank, Sturgulewski

1] IN THE SENATE BY THE JUDICIARY COMMITTEE
21 CS FOR SENATE JOINT RESOLUTION NO. 70 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

41 SIXTEENTH LEGISLATURE - SECOND SESSION

5" Proposing amendments to the Constitution
n of the State of Alaska to establish an
71 Alaska environmental trust fund.

8 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 "fl~etrion 7. Article Il, sec. 14, Constitution of the State of Alaska,

10 -
is amended to read:

u SECTION 14. PASSAGE OF BILLS. The legislature shall establish
12 the procedure for enactment of bills into law. No bill may become law
1 unless 11t has passed three readings in each house on three separate

| days, except that any bill may be advanced from second to third read—
b ing on the same day by concurrence of three-fourths of the house

1o considering 1it. Except for appropriations of the principal and real

o income of the Alaska environmental trust fund under Article IX,

18 Section 17, no [NO] bill may become law without an affirmative vote of
19 a majority of the membership of each house. The yeas and nays on

20 final passage shall be entered in the journal.

2 * Sec. 2. Article IX, sec. 7, Constitution of the State of Alaska, is

22 repealed and readopted to read:

4 SECTION 7. DEDICATED FUNDS PROHIBITED. The proceeds of any

4 State tax or license shall not be dedicated to any special purpose.

% This provision shall not prohibit the continuance of any dedication

% for special purposes existing on April 24, 1956, and shall not pro—
27 hibit the dedication of revenue under Sections 15 and 17 of this

% article or when required by the federal government for State par—
29

ticipation in federal progranms.

-1- CSSJR 70 (Jud)
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* Sec. 3. Article IX, Constitution of the State of Alaska, isamended
by adding a new section to read:

SECTION 17. ALASKA ENVIRONMENTAL TRUST FUND. Amounts recovered
by the State from claims relating to the discharge of crude oil that
exceed amounts appropriatedby the legislature for expenses of con—
tainment and cleanup of the discharge on which the claims were made
shall be placed in an Alaska environmental trust fund. The principal
of the trust fund shall be managed in the manner authorized for
management of the Alaska permanent fund by Section 15 of this article,
and may be appropriated by the legislature only to meet "A"Pc”aiiup
n&nﬁ?@@@@?@@ﬂon cosfg of a declared environmental disaster. The real
income of the trust fund may be appropriated by the legislature for

| WZVZjig-i/ofc /
environmental protection or enhancement, by law; but the
real 1income that is not so appropriated shall be deposited annually
into the trust fund. An appropriation may be made under this section
only if the appropriation is approved by three-fourths of the member-
e legislature.
* Sec. 4. The amendments proposed by this resolution shall be placed

before the voters of the -state at the next general election in conformity

with art. X111, sec. 1, Constitution of the State of Alaska, and the elec—

tion laws of the state.

CSSJR 70(Jud) 2






Patrick M. Rode Alask 3111 C. St.. Suite 510
Y aSKa arate Hegrelature Anchorage, Alaska 99503

Senator (907) 561-7618

During Session;
P.0.Box V
Juneau, Alaska 99811
(907)465-3793

Senate

Monday, March 5, 1990
M EMO RANDUWM

To: Senator Jan Faiks, Chair
Senate Judiciary”pDmrviTEt"ee

From: Senator Pat Rodey
Subject: CSSJR 72 (L&) - Economic Development Fund

The purpose of thi“k legislation is to expand the
opportunities for new development and redevelopment that would
have a posjcive impact on the State of Alaska.

The Economic Development Fund would wuse one-half of one
percent of the annual receipts of the State taxes on oil and

gas. In fiscal vyaar 1989 the State collected about $950
million in oil ar.d gas taxes which would have resulted in
approximately $4,75 million available to the Fund. The

measure as originally written would have.provided for oni”®
one-quarter of one percent of the annual receipts but the
Senate Labor & Commerce Committee decided to raise the amount.

Along with the. annual deposits in to the fund, any earnings or
repayments that the fund receives from its activity would go
back into the fund. This will enable the fund to develop a
stable and ongoing source of investment dollars.

The Board of Directors would operate similar to the board of
the Permanent Fund Corporation. They would set up the
guidelines for a prudent investment policy with the guidance
of the Legislature.



-Finance and Taxation Article IX

Article IX
Finance and Taxation

Section 1- Taxing Power.

The power of taxalion shall never be surrendered. This power shall not
be suspended or conlractcd away, except as provided in this article.

Section 2 - Nondiscrimination.

The lands and other property belonging to citizens of the United States
residing without the State shall never be taxed at a higher rate than the
lands and other property belonging to the residents of the State.

Section 3 - Assessment Standards.

Standards for appraisal of all property assessed by the State or itspoliti—
cal subdivisions shall be prescribed by law.

Section 4 - Exemptions.

The real and personal property of the State or itspolitical subdivisions

shall be exempt from taxationunder conditionsand exceptionswhichmay

be provided by law. All, or any portion of, property used exclusively for

non-profit religious, charitable, cemetery, or educational purposes, as

defined by law, shall be exempt from taxation. Other exemptions of like

or differentkind may be granted by general law. All validexistingexemp —
tions shall be retained until otherwise provided by law.

Section 5 - Interests in Government Property.

Private leaseholds, contracts, or Interests In land or property owned or
held by the United States, the Slate, or its political subdivisions, shall be
taxable to the extent of the interests.

Section 6 - Public Purpose.

N o taxshall be levied, or appropriation ofpublicmoney made, or public
property transferred, nor shall the public credit be used, except for a

public purpose.

Section 7 - Dedicated Funds.

The proceeds ofany state tax or licenseshall not be dedicated toany spe—
cial purpose, except as provided in Section 15 of thisarticleor when re—
quired by the federal government for state participation in federal
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Article IX Finance and Taxation

programs. This provision shall not prohibit the continuance of any
dedication for special purposes existing upon the date of ratification of
this section by the people of Alaska. [Amendment approved November
2,1976 - Effective February 21, 1977J

Section 8 - State Debt.

No state debt shall be contracted unless authorized by law for capital im—
provements or unless authorized by law for housing loans for veterans,
and ratified by a majority of the qualified voters of the Slatewho vote on
the question. The Statemay, as provided by law and without ratification,
contract debt for the purpose of repelling invasion, suppressing insurrec—
tion, defending the State inwar, meeting natural disasters, or redeeming
indebtedness outstanding at the time this constitution becomes effective.
[Amendment approved November 2, 1982 - Effective December 24,
1982]

Section 9 - Local Debts.

No debt shall be contracted by any political subdivision of the State, un—
less authorized for capital improvements by ils governing body and
ratified by a majority vote of those qualified to vote and voting on the

question.

Section 10 - Interim Borrowing.

The Slate and its political subdivisions may borrow money to meet ap—
propriations for any fiscal year in anticipation of the collection of the
revenues for that year, but all debt so contracted shall be paid before the
end of the next fiscal year.

Section 11 - Exceptions.

The restrictionson contractingdebt do notapply todebt incurred through
the issuance of revenue bonds by a public enterprise or public corpora—
tion of the Stale or a political subdivision, when the only security is the
revenues of the enterprise or corporation. The restrictions do nol apply
to indebtedness to be paid from special assessments on the benefited
property, nor do they apply to refunding indebtedness of the State or its

political subdivisions.
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"Finance and Taxation Article IX

Section 12 - Budget.

The governor shall submit to the legislature, at a time fixed by law, a
budget for the next fiscal year setting forthall proposed expenditures and
anticipated income of all departments, offices, and agencies of the Stale.
The governor, at thesame time, shall submit a general appropriation bill
to authorize the proposed expenditures, and a bill or bills covering
recommendations in the budget for new or additional revenues.

Section 13 - Expenditures.

No money shall be withdrawn from the treasuryexcept inaccordancewith
appropriations made by law. No obligation for the payment of money
shall be incurred except as authorized by law. Unobligated appropria—
tions outstanding at the end of the period of time specified by law shall

be void.

Section 14 - Legislative Post-Audit.

The legislature shall appoint an auditor to serve at itspleasure. He shall
be a certified publicaccountant. The auditor shall conduct post-audits as
prescribed by law and shall report lo the legislature and to the governor.

Section 15 - Alaska Permanent Fund.

At least twenty-five per cent ofall mineral lease rentals, royalties, royal —
tysale proceeds, federal mineral revenue sharing payments and bonuses
received by the State shall be placed ina permanent fund, the principal
of which shall be used only for those income-producing investments
specificallydesignated by law as eligible for permanent fund investments.
All income from the permanent fund shall be deposited in the general
fund unless otherwise provided by law. [Amendment approved Novem —
ber 2,1976 - Effective February 21,1977]

Section 16 - Appropriation Limit.

Except for appropriations for Alaska permanent fund dividends, ap —
propriations of revenue bond proceeds, appropriations required to pay
the principal and interest on general obligation bonds, and appropria—
tions of money received from a non-Statc source in trust for a specific
purpose, including revenues ofa publicenterprise or public corporation
of the State that issues revenue bonds, appropriations from the treasury
made for a fiscal year shall not exceed $2,500,000,000 by more than the
cumulative change, derived from federal indices as prescribed by law, in
population and inflationsinceJuly 1,1981. Within this limit, at leastons-
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Article X Local Government

third shall be reserved for capital projects and loan appropriations. The
legislature may exceed this limit in bills for appropriations to the Alas—
ka permanent fund and in bills for appropriations for capital projects,
whether of bond proceeds or otherwise, ifeach bill isapproved by the
governor, or passed by affirmative vole of three-fourths of the member —
ship of the legislature over a veto or item veto, or becomes law without
signature, and isalso approved by the voters as prescribed by law. Each
bill for appropriations for capital projects in excess of the limit shall be
confined to capital projects of the same type, and the voters shall, as
provided by law, be informed of the cost of operations and maintenance
of the capital projects. No other appropriation inexcess of this limit may
be made except to meet a state of disaster declared by the governor as
prescribed by law. The governor shall cause any unexpended and unap—
propriated balance to be invested so as toyield competitive market rates
to the treasury. [Amendment approved November 2, 1982 - Effective
December 24,1982]

Article X
Local Government

Section 1 - Purpose and Construction.

The purpose of this article is to provide for maximum local self-govern—
mentwilhaminimum of local government units, and to prevent duplica—
tion of tax-levying jurisdictions. A liberal construction shall be given to
the powers of local government units.

Section 2 - Local Government Powers.

ALl local government powers shall be vested in boroughs and cities. The
State may delegate taxing powers toorganized boroughs and cities only.

Section 3 - Boroughs.

The entire State shall be divided into boroughs, organized or unor—
ganized. They shall be established ina manner and according to stand—
ards provided by law. The standards shall include population, geography,

economy, transportation, and other factors. Each borough shall embrace

an area and populationwith common interests to the maximum degree

possible. The legislature shall classify boroughs and prescribe their

powers and funcfions. Methods by which boroughs may be organized, in—
corporated, merged, consolidated, reclassified, or dissolved shall be

prescribed by law.
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STEVE COWPER
uQVvVCnNOR

STATU OIfAI,AHICA
OFFICE OF THE COVERMLIH
<IN AU

March 2, 1990

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 1I11l, sec. 18, of the Alaska
Constitution, | am transmitting a joint resolution
proposing an amendment to the Alaska Constitution to give
rural residents a priority for subsistence uses of fish and
wildlife.

In Title VIII of the Alaska National Interest Lands
Conservation Act ("ANILCA™), P.L. 96-487, 94 Stat. 2371,
2422  (198C) , the United States Congress established a
priority for subsistence uses of fish and wildlife by rural
residents on federal land, and provided that the priority
would be implemented by the secretaries of interior and
agriculture unless the state enacted legislation affording
the same priority. In ch. 52, SLA 1986, the legislature
gave rural residents a priority for subsistence uses of
fish and wildlife. The legislature enacted ch. 52, in
part, to prevent a federal takeover of fish and wildlife
management on federal land, . an actionwith which T
wholeheartedly agree.

In McDowell v. State, 785 P.2d 1 (1989), however, the
Alaska Supreme Court held that a subsistence priority for
rural residents violates the Alaska Constitution. This
raises the distinct possibility that the state will lose
management of fish and wildlife on federal land and,
conceivably, statewide. Such a result is simply
unacceptable. It also means that the state might find it
difficult, if not impossible, to ensure that rural
residents most vreliant on fish and wildlife have the
necessary opportunities to take those resources when
needed.

Section one of the joint resolution would add a new section
to art. VIIl of the Alaska Constitution to ensure that the
constitution does not prohibit (1) a subsistence priority
for rural residents, and (2) the allocation of fish and
wildlife for subsistence uses on the basis of local or
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community residence, availability of alternative resources,
and customary and direct dependence on a fish or game
population as a mainstay of [livelihood. This would give
the legislature clear constitutional authority fo enact
laws that are consistent with the subsistence provisions of
ANILCA.

Section 2 of the joint resolution would validate, ratify,
and reinstate those provisions enacted by ch. 52, SLA 1906,
held invalid by the Alaska Supreme Court in the McDowell
decision. While the court declared that those provi sions
were 1inconsistent with the constitution as it read at the
time of the decision, they have not been repealed by the
legislature nor declared void 1in a final court judgment.
(In any event, while there is a presumption that a
constitutional amendment is not vretrospective, case law
from this and other jJurisdictions makes <clear that an
amendment will have retroactive effect if such an intent 1is
clearly expressed, as here. See Mathev/s v. Quinton, 362
P.2d, 932, 938 - 939 [JAlaska 1961].) By reinstating and
ratifying the provisions of the 1986 law, the state would
be back in the same position it was in before the McDowell
decision, but with the certainty that the provisions of the
1986 law are constitutional.

Section 3 of the joint resolution 1is, essentially, the
standard language directing the Jlieutenant governor to
place the proposed constitutional amendment, 1including the
statement of intended effect, before the voters 1in a single
ballot proposition at the next

I urge your prompt and favorable

Governor
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IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE JOINT RESOLUTION NO. 78 (Resources)

7N THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
subsistence uses of fish and wildlife;
and providing for an effective date for
the amendment.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA;

* Section 1. Article VIII, Constitution of the State of Alaska, 1s
amended by adding a new section to read:

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE. Consistent
with the sustained yield principle, the legislature may grant a pref—
erence to and among residents of rural areas of the State for the
taking of fish and wildlife for subsistence uses.

* Sec. 2. In addition to authorizing the legislature to enact laws
relating to granting a preference for subsistence uses, the intent of the
amendment proposed by this resolution is to (1) validate, ratify, and
reinstate state subsistence laws, including provisions of ch. 52, SLA 1986,
that are consistent with federal laws relating to subsistence uses; and (2)
allow the state to retain management of fish and wildlife on federal land.

* Sec. 3. The amendment proposed by this resolution, and the intent of
the amendment as set out in this resolution, shall be placed before the
voters of the state as one ballot proposition at the next general election
in conformity with art. XIIlI, sec. 1, Constitution of the State of Alaska,
and the election laws of the state.

* Sec. 4. The amendment proposed by this resolution if approved by the
voters is effective immediately upon certification of the election returns
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