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8-44-102 PUBLIC OFFICERS AND EMPLOYEES 262

(c) "Meeting” means the convening of a governing body of a public body for
which a quorum is required in order to make a decision or to deliberate toward
a decision on any matter. Meeting does not include any on-site inspection of
any project or program.

(d) Nothing in this section shall be construed as to require a chance meet-
ing of two (2) or more members of a public body to be considered a public
meeting. No such chance meetings, informal assemblages, or electronic com-
munication shall be used to decide or deliberate public business in circumven-
tion of the spirit or requirements of this part. [Acts 1974 (Adj. S.), ch. 442, § 2;
1979, ch. 411, §8 1, 2; T.C.A,, § 8-44-2; Acts 1985, ch. 290, § 1, 2; 1983, ch.

59, § 11

Compiler's Notes. Th* application of this
act to certain attomey-client discussions has
been held to be unconstitutional. See Notes to
Decisions, L Constitutionality, Smith County
Educ. Ass'n v. Anderson, 676 S.W.2d .728
(Tenn. 1984).

Amendments. The 1985 amendment added
(b)(2) as it existed prior to the 1986 amend-
ment. See the 1986 amendment note.

The 1986 amendment in (b)(2) added "of the
board of directors of such nonprofit corpora-
tions" in the second sentence.

Effective Dates. Acts 1985, ch. 290, § 3.
July 1. 1985.

Acts 1986, ch. 594, 5 2. March 24. 1986.

Cross-References. Attendance at meetings
by commission on aging, § 4-3-123.

NOTES TO

Analysis

1. Constitutionality.
2a. Construction with other provisions.
4. m.ttomey-client conferences.

1. Constitutionality.

The application of the Open Meetings Act to
discussions between public bodies and their at-
torneys regarding pending litigation violates
Tenn. Const., art. Il, §8 1, 2. Smith County
Educ. Ass'n v. Anderson, 676 S.W.2d 328
(Tenn. 1984).

2a. Construction with Other Provisions.

The Code of Professional Responsibility as
promulgated by the Tennessee Supreme Court
is not in material conflict with the provisions
of the Tennessee Open Meetings Act; the effect
of the Open Meetings Act is the public body,
through the legislature, has waived the attor-
ney-client privilege in all meetings within the
meaning of the act. Van Kirk v. Board of
Mayor & Aldermen, 668 S.W.2d 299 (Tenn. Ct.
App. 1983).

When discussions between a public body and

Closed meetings of patient qualifications re-
view board authorized, $ 68-52-105.

Elk regional resource authority meetings,
§ 64-5-104.

Section to Section References. This sec-
tion is referred to in § 4-3-123.

Attorney General Opinions. Informal dis-
cussion among city councilmen. OAG 83-033
(1/24/83).

County hospital committee, OAG 83-039
(1/28(83).

Cited: Curve Elementary School Parent &
Teachers Organization v. Lauderdale County
School Bd., 608 S.W.2d 855 (Tenn. Ct. App.
1980).

DECISIONS

its attorney are held in private for purposes
other than discussing pending litigation, the
attorney may violate DR 7-102 (A)(7) and (8) of
the Code of Professional Responsibility. Smith
County Educ. Ass’n v. Anderson, 676 S.W.2d
328 (Tenn. 1984).

4. Attomey-Client Conferences.

Conferences between a public body and its
attorney are neither constitutionally nor statu-
torily exempted from the provisions of the Ten-
nessee Open Meetings Act (§ 8-44-101 et seq.).
Van Kirk v. Board of Mavor & Aldermen, 668
5.W.2d 299 (Tenn. Ct. App. 1983).

Discussions between a public body and its
attorney concerning pending litigation are not
subject to the Open Meetings Act. Smith
County Educ. Ass’n v. Anderson, 676 S.vv.2d
328 (Tenn. 1984).

The holding that discussions between a pub-
lic body and its attorney concerning pending
litigation are not subject to the Open Meetings
Act is a narrow exception, and applies only
when the public body is a named party in the
lawsuit. Smith County Educ. Ass'n v. Ander-
son 676 S.W.2d 328 iTenn. 1984).
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263 PUBLIC MEETINGS 8-44-106

8-44-103. Notice of public meetings.

Attorney General Opinions. Adequacy of
public notice. OAG 83-U9 (3/21/83).

8-44-104. Minutes recorded and open to public — Secret votes pro-
hibited. — (a) The minutes ofa meeting ofany such governmental body shall
be promptly and fully recorded, shall be open to public inspection, and shall
include but not be limited to a :ecord of persons present, all motions, proposals
and resolutions offered, the results of any votes taken, and a record of individ-
ual votes in event, of roll call.

(b) All votes of any such governmental body shall be by public vote
public ballot or public roll call. No secret votes, or secret ballots, or secret roll
calls shall be allowed. As used in this chapter, "public vote” shall mean a vote
in which the "aye" faction vocally expresses its will in unison and in which the
"nay” faction, subsequently, vocally expresses its will in unison. [Acts 1974
(Adj. S.), ch. 442, § 4; T.C.A., § 8-4404; Acts 1980 (Adj. S.), ch. 800, § 1))

Cross-References. Confidentiality of pro-
ceedings under kazardous chemical right, to
know law, § 50-3-2013.

Law Reviews. A Review of Contested Case
Provisions of the Tennessee Uniform Adminis-
trative Procedures Act (William P. Kratzke),
13 Mem. St. U.L. Rev. 551 (1984).

8-44-105.

Law Reviews. A Review of Contested Case
Provisions ofthe Tennessee Uniform Adminis-
trative Procedures Act (William P. Kratzke),
13 Mem. St U.L. Rev. 551 (1984).

Cited: Curve Elementary School Parent &

8-44-106.

Attorney General Opinions. Applicability

to committees of genera) assembly, OAG
83-072 (2/23/83).
NOTES TO
Analysis
Right to sue.
Standing.

1. Right to Sue.

Where lawsuit was brought under the provi-
sions of the Public Meetings Act and the relief
sought was as allowed by that statute, the
plaintiffs right to sue was determined under
the provisions of that enactment, and the court
treated averment of complaint that lawBiiit
was brought under the provisions of the De-
claratory Judgmenta Act as mere surplusage,

The Pre-Hearing Stage of Contested Cases
under the Tennessee Uniform Administrative
Procedures Act (L. Harold Levinson), 13 Mem.
St. U.L. Rev. 465 (1984).

Action nullified — Exception.

Teacher’s Organization v. Lauderdale County
School Bd., 608 S.W.2d 855 (Tenn. Ct App.
1980); Smith County Educ. Asa’n v. Anderson,
676 S.W.2d 328 (Tenn. 1984).

Enforcement — Jurisdiction.

Cited: Smith County Educ. Ass’n v. Ander-
son, 676 S.W.2d 328 (Tenn. 1984).

DECISIONS

so that the definition of who may sue under
that statute had no bearing. Curve Elementary
School Parent & Teacher’s Organization v.
Lauderdale County School Bd., 608 S.W.2d 855
(Tenn. Ct. App. 1980).

2. Standing.

Based up’- allegations of complaint as con-
sidered on motion to dismiss for lack ofa claim
upon which relief can be grunted, parent and
teacher association had standing to sue in its
own name under this section, although defen-
dant school board could during the process of
the hearing disprove essential allegations and
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prove lack of standing. /”jrve Elementary Lauderdile County School Bd., 608 S.W.2d 856 8-46-1
School Parent & Teacher's Organization v. (Tenn. Cl. App. 1980).
Crow
8-44-107. Board of directors of performing arts center management tried al
corporation. — The board of directors of the Tennessee performing arts cen- Tenn. t
ter management corporation shall be subject to, and shall in all respects
comply with, all of the provisions made applicable to governing bodies by this
chapter. [Acts 1981, ch. 375, § 1]
8-46-2<
Part 2— Labor Negotiations Comp
uHectad
L . to funda
8-44-201. Labor negotiations between ,?&&Uc employee union and
state or local government.
Law Reviews. Regulation of Collective Bar- Administrative Procedures Act "Contested
gaining in Public Employment in Tenneaeeo: Case" Approach to Dealing with State and Lo-
The Education Professional Negotiations Act cal Governmental Action (John Beasley), Id SECTION
(Patrick Hardin), 47 Tonn. L. Rev. 241. Mem. St. U.L. Rev. 619 (1984). "
Remedies other than the Tennessee Uniform 8-47-123
8-47-124
CHAPTER 46 8-47-1C
IMPEACHMENT .
Sectio
ter is n
Part 1— General Provisions 63-5-103
Texth<
Tenn. Ju
8-46-101. Officers liable — Effect of judgment. Juris,, C
Mandam*®
-1 cere, 5 21
Cross-References. Non-speciCed civil offi- Power of governor to pardon does not extend 22 Tenn.
cers may be proceeded against by indictment to impeachment, Tenn. Const, art. 3, } 6. Attorn
for misbehavior in offico, Tenn. Const., art. 5,
§ 5.
8-46-102. Majority of house required.
1. Com
Cross-References. House of representa- 3. -Pi
tives to have sole power ofimpeachment, Tenn. 17. Acts
Const., art. 5, 5 1. 18. —WwW
20a. Acts
. . 21. Proo
8-46-103. Contents of impeachment — Right to counsel. 24 Natl
1. Const
Cross-References. Impeachments to be
prosecuted by members of house of representa- 3. —Pur
tives, Tenn. Const., ait. 5, 5 3. The leg
act is to pi
L . State ex r
8-46-105. Jurisdiction of trial. tTenn. 19,
17. Acts
Cross-References. Judgment penalty, and Ouster
relief in impeachment Tenn. Const, art 5, unless the
§ 4. tion. State
807 (Tenn
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8-44-107 PUBLIC OFFICERS AND EMPLOYEES 264

Lauderdale County School Bd., 608 S.W.2d 866

prove lack of standing. Curvo Elementary
(Tenn. Ct. App. 1680).

School Porent & Teacher's Organization v.

8-44-107. Board of directors of performing arts center management
corporation. — The board of directors of the Tennessee performing arts cen-
ter management corporation shall be subject to, and shall in all respects
comply with, all ofthe provisions made applicable to governing bodies by this

chapter. [Acts 1981, ch. 375, § 1]

Part 2—Labor Negotiations

8-44-201.

Labor negotiations between public employee union and

state or local government.

Law Review*. Regulation of Collective Bar-
gaining in Public Employment in Tennessee:
The Education Professional Negotiations Act
(Patrick Hardin), 47 Tenn. L. Rev. 241.

Remedies other than the Tennessee Uniform

Administrative Procedures Act "Contested
Case" Approach to Dealing with State and Lo-
cal Governmental Action (John Beasley), 13
Mem. St. U.L. Rev. U9 (1984).

CHAPTER 46

IMPEACHMENT

Part 1— General Provisions

8-16-101.

Cross-Reference*. Non-specified civil offi-
cers may be proceeded against by indictment
for misbehavior in office, Tenn. Const., art. 5,
§ 5.

8-46-102.

Cross-Reference*. House of representa-
tives to have sole power ofimpeachment, Tenn.
Const., art. 5, § 1.

8-46-103.

Cross-References. Impeachments to bo
prosecuted by members of house of representa-
tives, Tenn. Const., art, 5, § 3.

8-46-105. Jurisdiction of trial.

Cross-References. Judgment, penalty, and
relief in impeachment, Tenn. Const., art. 5,
§ 4.

Officers liable — Effect of judgment

.t
Power of governor to pardon doe* not extend
to impeachment, Tenn. Const., art. 3, i 6.

M ajority of house required.

Contents of impeachment — Right to counsel.

2E*
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42.28.U70 PUBLIC OFFICERS AND AGENCIES

Reviser’s Note: This section was also
amended by 1985 c 44 § 8 without cognh
zance of the repeal thereof.

12.23.080. Repealed by Laws 1973. 1st Ex.Sess., ch. 84, 81

12.28.090. Fees of notary- Collection of fees by public officers

Notaries public may make but not exceed the following charges for their
services:

Protest of a bhill of exchange or promissory note, three dollars;

Attesting any instrument of writing with or without stamp, three dollars;

Taking acknowledgment, two persons, with stamp, tfrjee dollars;

Taking acknowledgment, each person over two, two dollars;

Certifying affidavit, with or without stamp, three dollars;

Registering protest of bill of exchange or promissory note for nonaecept-
ance or nonpayment, two dollars;

Being present at demand, tender, or deposit, and noting the same,
besides mileage at the rate of twenty-five cents per mile, two dollars;

Noting a bill of exchange or promissory note, for nonacceptance or
nonpayment, two dollars.

All public officers who are paid a salary in lieu of fees shall collect the
prescribed fees for the use of the state or county as the case may be.

Amended by Laws 1975, 1st Ex.Sess., ch. 85, § 4, Laws 1983. ch. 214, § 1, laws
1985, ch. 44, 9.

Repeal

This section was rePealed b¥ Laws 1985, ch. 156, § 26, eff Jan.
1, 1986, without cognizance ot its amendment by Laws 1985, ch.

M. S s

Reviser's Note: This section was also
amended by 1985 ¢ 44 § 9 without cogni-
zance of the repeal thereof.

42.28.100 to 42.28.130. Repealed by Laws 1985. ch. 156, §26, eff. Jan. 1,
1986

CHAPTER 42.30- OPEN PUBLIC MEETINGS ACT

Sec.

42.30.075. Schedule of regular meetings—Publication in state register—Notice of
change—"Regular” meetings defined.

42.30.200. Governing body of recognized student association at college or universi-
ty—Chapter applicability to.

Cross References Lew Review Commentaries

Criminal justice training commission, Impact of oper. meeting laws. Mi-
rules and regulations to be adopted and  nael C. McClintock. 15 Gonzaga L.Rev.
administered pursuant to this chapter, 65 (1980) '
see § 43.101.080. '

Operating agency contracts, required
findings in an open public meeting unde;
this chapter, see § 43.52.505.

282
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42.30.020

PUBLIC OFFICERS AND AGENCIES

42.30.010. Legislative declaration

The purpose of the open public meet-
ings act (this chapter) is to permit the
public to observe all steps in the making
of governmental decisions. Cathcart v.
Andersen (1975) 85 Wash.2d 102, 530
P.2d 313.

Alleged violation of the Open Public
Meetings Act (ch. 42.30) by the school
board and retention of an incompetent
superintendent was insufficient, without
more, to establish such misfeasance,
malfeasance, or a violation of the oath of
office as would justify filing of a recall
petition. Cole v. Webster (1984) 103
Wash.2d 280. 692 P.2d 799.

Notes of Decisions

Chapter 42.32 (see, now, this chapter)
was applicable to action of review board
provided for by § 35.13.171 in determin-
ing desirability of proposed annexation;
hence review board was required to give
public notice of its meetings and to pro-
vide open hearings concerning proposed
annexation. Meek V. Thurston County
(1962) 60 Wash.2d 461, 374 P.2d 558.

An allegation that officers conducted
closed, secret meetings in violation of
this chapter, the open meetings statute,
implicitly alleges knowingly wrongful
conduct Bocek v. Bayley (1973) 81
Wash.2d 831, 505 P.2d 814.

42.30.020. Definitions
As used in this chapter unless the context indicates otherwise:

(D “Public agency" means:
(@ Any state board, commission, committee, department, educational
institution, or other state agency which 1is created by or pursuant to
statute, other than courts and the legislature;
() Any county, city, school district, special purpose district, or other
municipal corporation or political subdivision of the state of Washington;

(© Any subagency of a public agency which is created by or pursuant to
statute, ordinance, or other legislative act, including but not limited to
planning commissions, library or park boards, commissions, and agencies;

() Any policy group whose membership includes representatives of
publicly owned utilities formed by or pursuant to the laws of this state
when meeting together as or on behalf of participants who have contracted
for the output of generating plants being planned or built by an operating
agency.

(@ "Governing body"™ means the multimember board, commission, com—
mittee, council, or other policy or emule-making body of a public agency, or
any committee thereof when the committee acts on behalf of the governing
body, conducts hearings, or takes testimony or public comment

(@) “Action" means the transaction of the official business of a public
agency by a governing body including but not limited to receipt of public
testimony, deliberations, discussions, considerations, reviews, evaluations,
and final actions. “Final action” means a collective positive or negative
decision, or an actual vote by a majority of the members of a governing
body when sitting as a body or entity, upon a motion, proposal, resolution,
order, or ordinance.

(@ “fleeting™ means meetings at which action is taken.

Amended by Laws 1382. 1st Ex.Sess., ch. 43, § 10, eff. April 20, 1982; Laws 1983,
ch. 155. § 1, Laws 1985, ch. 366, § 1.

Notes of Decisions
The tenn “pursuant to,” as used in
statutes, does not require an express
authorization of an act or event so long
as an enabling provision in a statute

283

Severability—Savings—Laws  1982.
1st Ex.Sess.. ch. 43: See Historical Note
following § 43.52.374.
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implies that such act or event may come
into existence at some time after enact-
ment of the statute. Cathcart v. Ander-
sen (1975) 85 Wash.2d 102, 530 P.2d 313.

The School of Law of the University
of Washington is a public agency estab-
lished pursuant to statutory authority.
Cathcart v. Andersen (1975) 85 Wosh.2d
102, 530 P.2d 313.

Meetings of the faculty of the School
of Law of the University of Washington
are meetings of the governing body of a
public agency and are subject to the
provisions of the open public meetings
act (this chapter). Cathcart v. Andersen
(1975) 85 Wash.2d 102, 530 P.2d 313.

A public agency’s governing body, for
purposes of the open public meetings act
(this chapter), is that body which actual-
ly makes the policy and rules of the
agency notwithstanding an abstract,
rarely exercised, capability of a higher
agency to overrule such decisions.

42.30.030. Meetings declared open
Attorney General's Opinions

The Washington Open Public Meet-
ings Act (this chapter) i3 applicable to
meetings of services and activities fees
committees at state institutions of high-
er education. Op.Atty.Gen,1983, No. 1

It is not clearly a violation of the Open
Public Meeting Act for the board of
regents of a state university to consider,
and by duly adopted motion, fix the sala-
ry of its president in an executive ses-
sion. Op.Atty.Gen. 1985, No. 4.

Notes of Decisions

Meetings of the faculty of the School
of Law of the University of Washington
are meetings of "he governing body of a
public agency and ere subject to the
provisions of the open public meetings
act (this chapter). Cathcart v. Andersen
(1975) 85 Wash.2d 102, 530 P.2d 313.

Any independent examination by state
transportation commission of domestic
shipbuilder's plans and specifications
constituted neither “action” nor “meet-

PUBLIC OFFICERS AND AGENCIES

Cathcart v. Andersen (1975) 85 Wash.24
102. 530 P.2d 313.

Any independent examination by out*
transportation commission of domestic
shipbuilder's plans and specifications
constituted neither "action” nor "meet
ing” under Open Public Meetings Act,
and thus commission, which took its *“ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate the
act Equitable Shipyards, Inc. v. Slate
By and Through Dept of Transp. (1980)
93 Wash.2d -165, 611 P.2d 396.

"Action" invoking requirements of
Open Public Meetings Act of 1971
means transaction of official business of
public agency by governing body, and
does not automatically occur when ma-
jority of members of governing body
gather together. Matter of Recall of
Estey (1985) 104 Wash.2d 597, 707 P.2d
1338.

and public

ing" under Open Public Meetings Act,
and thus commission, which took its "ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate the
act Equitable Shipyards, Inc. v. State
By and Through Dept of Transp. (1980)
93 Wash.2d 465, 611 P.2d 396.

A "meeting" occurs only when "ac-
tion" takes place, and does not automati-
cally occur when majority of members of
governing body gathered together, for
purposes of Open Public Meetings Act
of 1971. Matter of Recall of Estev
(1985) 104 Wash.2d 597, 707 P.2d 1338.

The Open Public Meetings Act cf 1971
is declared to be remedial legislation
whose provisions are to be liberally con-
strued (§ 42.30.910) and, accordingly,
any exceptions to the act must be nar-
rowly confined, Port Townsend Publish-
ing Co. v. Brown (1977) 18 Wash.App.
80, 567 P.2d 664.

284

PUBLIC OFFU

Ordi
ad

(2.30.060.

Cross References
Notice of inten’

Administrative

5 34.04.025.

Attorney Genera
It is not clearly
Public Meeung
regents of a stale
and by duly adop'’
ry of its preside
sion. Op.Atty.G«

Notes

Municipal den
this section in cq
nation of the [l
ployment as a p
City of Oakville
720 P 2d 824.

A municipal
to give advanct
may be affectei
proposed ordin
duty is impose*
sion of its chai
constitution. A

ing "due notict
quire notice in
cess sense. Ki
7 Wash.App. 6

Where a gov
erwise proper:
procedural rea
retrace its ste|
by reenactmer
ties. Henry '
30 Wash.App.

Although
home admin

States depart

be joined as a

atory judgm.

42.30.070.

The govei
regular me*
rule is recu
wise provit
meetings o
the territoi
time any r
held on th
other erne
to meet::



PUBLIC OFFICERS AND AGENCIES

ay come
;r enact-
\ Ander-
’ 2d 313.

niveraity
*y eutab-
uthonty.
Wash,2d

u School
shington
tody of a
I to the
meetings
Vndersen
2d 313.

>ody, for
tings act
h actual-
i of the
abstract,
a higher
lecisions.

ed open

lie Meet-
icable to
ities fees
i of high-
3. No. 1
the Open
board of
consider,
the sala-
Jtive ses-
L

he School
ishington
body of a
-t to the
meetings
Andersen
P.2d 313.
i by state
domestic
tificadons
or "meet-

Cathcart v. Andersen 11976) 85 Wash.2d
102. 530 P.2d 313.

Any independent examination by state
transportation commission of domestic
shipbuilder's plans and specifications
constituted neither "action™ nor "meep
ing” under Open Public Meetings Act,
and thus commission, which took its "ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate tho
act. Equitable Shipyards. Inc. v. State
By and Through Dept of Transp. (1980)
93 Wash.2d 165, 611 P.2d 396.

"Action" invoking requirements of
Open Public Meetings Act of 1971
means transaction of official business of
public agency by governing body, and
does not automatically occur when ma-
jority of members of governing body
gather together. Matter of Recall of
Egggy (1985) 104 Wosh.2d 597, 707 P,2d

and public

ing" under Open Public Meetings Act,
and thus commission, which took its "ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate the
act. Equitable Shipyards, Inc. v. State
By and Through Dept of Transp. (1980)
93 Wash.2d 465, 611 P.2d 396.

A "meeting" occurs only when "ac-
tion" takes place, and does not automati-
cally occur when majority of members of
governing body gathered together, for
purposes of Open Public Meetings Act
of 1971. Matter of Recall of Estey
(1985) 104 Wash.2d 597, 707 P.2d 1338.

The Open Public Meetings Act of 1971
is declared to be remedial legisladon
whose provisions are to be liberally con-
strued (§ 42.30.910) and, accordingly,
any exceptions to the act must be nar-
rowly confined. Port Townsend Publish-
ing Co. v. Brown (1977) 18 Wash.App.
80, 567 P.2d 664.
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12.30.060. Ordinances, rules,

resolutions,

42.30.070

regulations, etc.,, to be

ndopted at public meetings—Notice

Cron References

Notice of intent to adopt rules under
Administrative  Procedure  Act. see
§ 34.04.025.

Attorney General's Opinions

It is nut clearly a violation of the Open
Public Meeting Act for the board of
regents of a state university to consider,
and by duly adopted motion, fix the sala-
ry of its president in an executive ses-
sion. Op.Atty.Gen. 1985, No. 4.

Notes of Decisions

Municipal defendants did not violate
this section in connection with the termi-
nation of the plaintiffs temporary em-
ployment aa a police officer. Jordan v.
City of Oakville (1986) 106 Waah.2d 122.
720 P.2d 824.

A municipal corporation has no duty
to give advance notice to persons who
may be affected by the enactment of a
proposed ordinance except as such a
duty is imposed by an overriding provi-
sion of its charter, state statute or the
constitution. A charter provision requir-
ing “due notice” does not, by itself, re-
quire notice in the procedural due pro-
cess sense. King County v. Olson (1972)
7 Wash.App. 614, 501 P.2d 188.

Where a governing body takes an oth-
erwise proper action later invalidated for
procedural reasons only, that body may
retrace its steps and remedy the defense
by reenactment with the proper formali-
ties. Henry v. Town of Oakville (1981)
30 Wash.App. 240. 633 P.2d 892.

Although bondholder, the farmers
home administration of the United
States department of agriculture., had to
be joined as a party defendant in declar-
atory judgment action challenging the

42,30.070.

validity of ordinances authorizing the ia-
uuancc of municipal bonds and providing
for their payment, such action woa clear-
ly not a contract action against the fed-
eral government, aa to which state juris-
diction would be barred under federal
statute, 28 U.S.C.A. § 1491, giving tho
United States court of claims jurisdiction
to hear contract actions uguinst the
United States. Henry v. Town of Oak-
ville (1981) 30 Wash.App. 240. 633 P.2d
892.

Under the Open Public Meetings Act,
the primary requirement for regularly
scheduled meetings is that they be open
to the public; notice of the agenda is
required only for special meetings. Dor-
stcn v. Port of Skagit County (1982) 32
Wash.App. 785, 650 P.2d 220.

Where resolution increasing moorage
rates was passed at regularly scheduled
meeting of port district, port was not
required to provide notice of the agenda
of that meeting, and enactment of the
resolution increasing rates did not vio-
late the Open Public Meetings Act
(8 42.30.010 et seq.). Dorsten v. Port of
Skagit County (1982) 32 Wash.App. 785,
650 P.2d 220.

The appearance of fairness doctrine
did not apply to port's decision to raise
the moorage charges at its marina, since
port's decision was legislative rather
than judicial and a public hearing was
not required. Dorsten v. Port of Skagit
County (1982) 32 Wash.App. 785, 650
P.2d 220.

Under the Open Public Meetings Act,
the primary requirement for regularly
scheduled meetings is that they be open
to the public; notice of the agenda is
required only for special meetings. Dor-
sten v. Port of Skagit County (1982) 32
Wash.App. 785, 650 P.2d 220.

Times and places for meetings—Emergencies—Exception

The governing body of a public agency shall provide the time for holding
regular meetings by ordinance, resolution, bylaws, or by whatever other

rule is required for the conduct of business by that body.

Unless other—

wise provided for in the act under which the public agency was formed,
meetings of the governing body need not be held within the boundaries of

the territory over which the public agency exercises jurisdiction.

If at any

time any regular meeting falls on a holiday, such regular meeting shall be

held on the next business day.

If, by reason of fire, flood, earthquake, or

other emergency, there isa need for expedited action by a governing body
to meet the emergency, the presiding officer of the governing body may
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provide for u meeting situ other than the regular meeting sit* und the

notice requirement* of Du* chapter nhall be suspended during such emer —
gency It ahull not be u violat. m of the requirements of this chapter for a

majority of the members of a governing body Ui travel together or gtlher

for purposes other than a regular_meetjng or u special meeting us these

terms ure used in this chapter PI’OVId’eg. Thnt they take no action as

defined in this chapter.

Amended by Law* W7:i. ch. <4 4 [I; liwn 1983, ch 105 § a.

42.30.075. Schedule of regular meeting*—Publication in stute register—
Notice of change—"Regular” meetings defined

State agencies which hold regular meetings shall file with the code
reviser a schedule of the time and place of such meetings on nr before
January of each year for publication in the Washington state register.
Notice of any change from such meeting schedule shall be published in the
state register for distribution at least twenty duys prior to the rescheduled

meeting date.

For the purposes of this section "regular” meetings shall mean recurring
meetings held in accordance with a periodic schedule declared hy statute or

rule,

Added by Laws 1377, Ex.Sess., ch. 240, § 12, eff. Jan. 1, 1378.

Effective date— Laws 1377, 1st Ex.
Sess., ch. 210: See Historical Note fol-
lowing § 34.08.010.

Severability— Laws 1977, 1st IV..
Seas., ch. 210: See § 34.08.310.

Cross References
Public meeting notices in state reg-
ister, see § 34.08.020.

12.30.080. Special meetings
Attorney General's Opinions

Section 52.12.090, rather than this sec-
tion, governs the calling of a special
meeting of a board of fire protection
district commissioners;  accordingly,
such a meeting may be called "by a
majority of the commissioners or by the
secretary and chairman of the board".
Op.Atty.Gen.1979, L.O. No. 16.

In view of the specific legislative di-
rective in § 42.30.140, it is this section
and not § 52.12.090 which governs the
calling of a special meeting of the board
of fire protection district commissioners;
accordingly, such a meeting may be
called by the presiding officer of the
board or by a majority of the members
of the board without any necessity for
concurrence by the secretary to the
board. Op.Atty.Gen.1979, L.O. No. 18.

Notes of Decisions

An unscheduled meeting of a school
board for purposes of acting on a resolu-

Library References
Administrative Law ana Procedure
<*»353, 390, 153.
CJ.S. Public Administrative
and Procedure 88 84, 97, 130.

Bodies

tion is a special meeting within the Open
Public Meetings Act of 1971 (ch. 42.30).
Mead School Dist. v. Mead Education
Asso. (1975) 85 Wash.2d 140, 530 P.2d
302.

The "emergency" contemplated by
this section, which permits convening a
special meeting without required notices
being given to deal with an emergency
situation, must be one involving or
threatening sudden, unexpected, and se-
vere physical damage and requiring im-
mediate action. Mead School Dist w.
Mead Education Asso. (1975) 85 Wash.2d
140, 530 P.2d 302.

Section 34.04.025, which contains de-
tailed notice requirements regarding
meetings to adopt administrate - rules,
is not rendered inapplicable by this sec-
tion, which is a part of the Open Public
Meetings Act of 1971 providing notice
requiremer.-s  for special meetings.
Hartman v. State Game Com. (1975) 35
Wash.2d 176. 532 P.2d 614.
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sit* other than the regular meeting site and the
if this chapter shall be suspended during Huch emer*
e a violation of the requirements of this chapter for a
wrs of a governing body to travel together or gather
han a regular meeting or a special meeting aa these
bis chapter Provided, 'rhat lltey take no action aa

jr.
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Library Reference*

Administrative Law and Procedure
<*-353. 395, 453.

CJ.S, Public Administrative bodies
and Procedure §8§ 84, 97, 130.

tion is a special meeting within the Open
Public Meetings Act of 1971 (ch. 42.30).
Mead School Dist. v. Mead Education
Asso. (1975) 85 Waah.2d 140, 530 P.2d
302.

The "emergency" contemplated by
this section, which permits convening a
special meeting without required notices
being given to deal with an emergency
situation, must be one Involving or
threatening sudden, unexpected, and se-
vere physical damage and requiring im-
mediate action. Mead School Dist. v.
Mead Education Asso. (1975) 85 Wash.2d
140, 530 P.2d 302.

Section 34.04.025, which contains de-
tailed notice requirements regarding
meetings to adopt administrative rules,
is not rendered inapplicable by this sec-
tion, which is a part of the Open Public
Meetings Act of 1971 providing notice
requirements  for special meetings.
Hartman v. State Game Com. (1975) 85
Woash.2d 176, 532 P.2d 614.
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Fire chief did »ol have standing ui
raise issue whether fire protection dis
trict violated Open Public Meetings Act
of 1971, 4 42.30.010 et seq., by filing to
give one of the district commissioner*
notice of the special meeting at which
the fire chief was dismissed; only the
aggrieved commissioner could raise such
issue. Kirk v. Pierce County Fire Pro-
motion DisL No. 21 11981) 96 Wash.2d
709, 630 P.2d 930.

Firs protection district did not vlolsUi
Open Public Meetings Act of 1971,
} 42 30.010 et seq., by not giving notice
to the print and broadcast media of the
special meeting at which fire chief was
dismissed, where none of the media had

42.30.110

lion for luch notics. Kirk v. Pierce
County Fire Protection DiaL No. 21
(1981) 96 Waah.2d 769, 630 P.2d 930.

Recall charge that school meeting not
regularly scheduled violated Open Public
Meetings Act-of 1971 waa legally insuf-
ficient, and therefore, could not consti-
tute ground* for recall, since written
notice for ipecial meetings need be giv-
en only to each board member and to
local media with request on file, where
petition characterixed meeting as "spe-
cial meeting" and there waa no allega-
tion that its local media had requested
notification of special meetings. Matter
of Recall of Estey (1985) 104 Wash.2d

filed the request required under this sec- 597, 707 P.2d 1338.

12.30.110. Executive sessions

(D) Nothing contained in this chapter may be construed to prevent a
governing body from holding an executive session during a regular or
special meeting;

(@ To consider matters affecting national security;

(b) To consider the selection of a site or the acquisition of real estate by
lease or purchase when public knowledge regarding such consideration
would cause a likelihood of increased price;

(©) To consider the minimum price at which real estate will be offered for
sale or lease when public knowledge regarding such consideration would
cause a likelihood of decreased price. However, final action selling or
leasing public property shall be taken in a meeting open to the public;

() To review negotiations on the performance of publicly bid contracts
when public knowledge regarding such consideration would cause a likeli—
hood of increas d costs;

(e) To consider, in the case of an export trading company, financial and
commercial information supplied by private persona to the export trading
company;

() To receive and evaluate complaints or charges brought against a
public officer or employee. However, upon the request of such officer or
employee, a public hearing or a meeting open to the public shall be
conducted upon such complaint or charge;

(@) To evali® iix the qualifications of an applicant for public employment
or to review the performance of a public employee. However, subject to
RCW 42.30.140(4), discussion by a governing body of salaries, wages, and
other conditions of employment to be generally applied within the agency
shall occur in a meeting open to the public, and when a governing body
elects to take final action hiring, setting the salary of an individual
employee or class of employees, or discharging or disciplining an employee,
that action shall be taken in a meeting open to the public;

(h) To evaluate the qualifications of a candidate for appointment to
elective office. However, any interview of such candidate and final action
appointing a candidate to elective office shall be in a meeting open to the
public;

(@) To discuss with legal counsel representing the agency matters relat—
ing to agency enforcement actions, or to discuss with legal counsel repre-
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senting the agency litigation or potential litigation to which the agency, the
governing body, or a member acting in an official capacity is, or is likely to
become, a party, when public knowledge regarding the discussion is likely
to result in an adverse legal or financial consequence to the agency.

(2 Before convening in executive session, the presiding officer of &
governing body shall publicly announce the purpose for excluding the!
public from the meeting place, and the time when the executive session will

be concluded.

The executive session may be extended to a stated later

time by announcement of the presiding officer.

Amended by Laws 1973, ch. 66. § 2; Laws 1979, ch. 42, § 1, eff. June 7, 1979; Laws
1983, ch. 156, { 3; Laws 1985, ch. 366, § 2; Laws 1986, ch. 276, § 8. J

Severability—Laws 1986, ch. 276: See
§ 53.31.901.

Cross References
Open Public Meetings Act, see ch.
42.30.

Law Review Commentaries

Impact of open meeting laws. Mi-
chael C. McClintock, 15 Gonzaga LRev.
65 (1980).

Attorney General's Opinions

It is not clearly a violation of the Open
Public Meetings Act for the board of
regents of a 3tate university to consider,
and by duly adopted motion, fix the sala-
ry of its president in an executive ses-
sion. Op.Atty.Gen. 1985, No. 4.

Notes of Decisions

A public agency's meeting to consider
the amount of compensation to be of-
fered for condemned property falls with-
in the provision of this section which
permits certain deliberations relating to
acquisition of property to be held in ex-
ecutive session. Such exception to the
requirement of a public meeting is
grounded upon the attomey-client rela-
tionship which may exist between a pub-

Violations—- Personal
costs

42.30.120.

lie agency and its lawyers whenever the
ordinary elements of an attomey-client
relationship are pi sent. Port of Seattle
v. Rio (1977) 16 Was. App. 718, 559 P.2d
18.

A public body's discussion regarding
the availability of funds and the advisa-
bility of retaining or hiring specific era-,
ployees, without mentioning them by
name, is a matter “affecting” the ap-
pointment or employment of a public-
employee within the meaning of this setx
tion, which excepts such discussions;,
from the requirement of an open public?
meeting. Port Townsend Publishing Coit
v. Brown (1977) 18 Wash.App. 80, 56
P.2d 664. A

Court of appeal would not consider
city's argument that nondisclosure of po”
lice officers' statements detailing cora-j
plaints about police chief was consistent:
with  Open Public Meetings Act:
(8 42.30.010 et seq.) which permits put”
lie body to go into closed, executive se*-;
sion to consider personal matters and;
complaints about public officer or erif
ployee, where argument was nof;
presented to trial court. Columbian;
Pub. Co. v. City of Vancouver (1983) 36,
Wash.App. 25, 671 P.2d 280.

%

liability- Penalty- Attorney fees and

(1) Each member of the governing body who attends a meeting of such™

governing body where action is taken in violation of any provision of this-

chapter applicable to him, with knowledge of the fact that the meeting is in;

violation thereof, shall be subject to personal liability in Uie form of a civili

penalty in the amount of one hundred dollars. The civil penalty shall &

assessed by a judge of the superior court and an action to enforce thi§j.

penalty may be brought by any person. A violation of this chapter does;

not constitute a crime and assessment of the civil penalty by a judge shall,

not give rise to any disability or legal disadvantage based on conviction of/ =
criminal offense.

(@ Any person who prevails against a public agency in any action in thej
courts for a violation of this chapter shall be awarded all costs, includings
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atioQ or potential litigation to which the agency, the
ember acting in an official capacity is, or is likely to
public knowledge regarding the discussion is likely
®." legal or financial consequence to the agency.

: in executive session, the presiding officer of a
publicly announce the purpose for excluding the
j place, and the time when the executive session will
ecutive session may be extended to a stated later
of the presiding officer.

h. 66, § 2; Laws 1979, ch. 42, § 1, eff. June
1985, ch. 366, § 2; Laws 1986, ch. 276. § 8.

1979; Laws

6,.d!. 276: See lie agency and its lawyers whenever the
ordinary elements of an attomey-client
relationship are present. Port of Seattle

Act see ch. V- Rio (1977) 16 Wash.App. 718, 559 P.2d
' -8
lies A public body's discussion regarding

the availability of funds and the advisa-
bility of retaining or hiring specific em-
ployees. without mentioning them by
name, is a matter "affecting” the ap-
ions pointment or employment of a public
intof the Open  employee within the meaning of this sec-
the board of tion. which excepts such discussions
'iy to consider,  from the requirement of an open public

ng laws. Mi-
onxaga LRev.

n, fix the sala-  meeting. Port Townsend Publishing Co.
executive ses- v. Brown (1977) 18 Wash.App. 80, 567
No. 4. P.2d 664.

Court of appeals would not consider
city's argument that nondisclosure of po-
lice officers' statements detailing com-

mijto consider  plaints about police chief was consistent
non to be of- with Open Public Meetings Act
-rty falls with- (8 42.30.010 et seq.) which permits pub-
section which lic body to go into closed, executive ses-
ns relating to  sion to consider personal matters and
be held in ex- complaints about public officer or em-

ception to the ployee, where argument was not

meeting is presented to trial court. Columbian
ey-client reia-  Pub. Co. v. City of Vancouver (1983) 36
mrtween a pub-  Wash.App. 25, 671 P.2d 280.

-Personal liability- Penalty-., "torney fees and

he governing body who attends a meeting of such
iction is taken in violation of any provision of this
n, with ""nowledge of the L.ct that the meeting is in
<e subject to personal liability in the form of a civil
quone hundred dollars. The civil penalty shall be

the superior court and an action to enforce this
t by any person. A violation of this chapter does
nd assessment of the civil penalty by a judge shall
rility or legal disadvantage based on conviction of a

revails against a public agency in any action in the
" this chapter shall be awarded all costs, including
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reasonable attorney fees, incurred in connection with such legal action.
Pursuant to RCW 4.84.185, any public agency who prevails in any action in
the courts for a violation of this chapter may be awarded reasonable
expenses and attorney fees upon final judgment and written findings by
the trial judge that the action was frivolous and advanced without reason—

able cause.
Amended by Laws 1973, ch. 66, 5 3; Laws 1985, ch. 69, § I.

notice of the special meeting at wt..ch
the fire chief was dismissed; only the
aggrieved commissioner could raise such
issue. Kirk v. Pierce County Fire Pro-
tection Dist No. 21 (1981) 95 Wash.2d
769. 630 P.2d 930.

Notes of Decisions
Fire chief did not have standing to
raise Lssue whether fire protection dis-
trict violated Open Public "eetings Act
of 1971, § 42.30.010 et seq., by failing to
give one the district cor.missionors

42.30.130. Violations- Mandamus or injunction

tion to prevent violations of the open
public meetings act. are both subject to
the doctrine of laches. Lopp v. Penin-
sula School Dist(1978) 90 Wash.2d 754.
585 P.2d 801.

Fire chief did not have standing to
raise issue whether fire protection dis-
trict violated Open Public Meetings Act
of 1971, § 42 30.010 et seq., by failing to
give one of the district commissioners
notice of the special meeting at which
the fire chief was dismissed; only the

Notes of Decisions

Whether laches will apply to bar an
action for mandamus depends upon the
particular facts of each case including
any justification for delay and the effect
of the remedy requested. The fact that
the suit is brought in the public interest
ic just one of the factors to be balanced
against the potential harm caused by
delay in bringing the suit (overruling
State ex rel. Mason v. Board of County
Comm'rs, 146 Wash. 449, insofar as it is
inconsistent). Lopp v. Peninsula School

Dist (1978) 90 Wash.2d 754. 585 P.2d  aggrieved commissioner could raise such
SOl. issue. Kirk v. Pierce County Fire Pro-

The remedies of injunction and manda-  tection Dist. No. 21 (1981) 95 Wash.2d
mus. which are authorized by this sec- 769, 630 P.2d 930.

42.30.140.

If any provision of this chapter conflicts with the provisions of any other
statute, the provisions of this chapter shall control: Provided, That this
chapter shall not apply to:

(@) The proceedings concerned with the formal issuance of an order
granting, suspending, revoking, or denying any license, permit, or certifi—
cate to engage in any business, occupation or profession or to any discipli—
nary proceedings involving a member of such business, occupation or
profession, or to receive a license for a sports activity or to operate any
mechanical device or motor vehicle where a license or registration is
necessary; or

(2 That portion of a meeting of a quasi-judicial body which relates to a
quasi-judicial matter between namea parties as distinguished from a matter
having general effect on the public or on a class or group: or

(3 Matters governed by Title 34 RCW, the administrative procedure act,
except as expressly provided in RCW 34.04.025; or

(@ That portion of a meeting during which the governing body is
planning or adopting the strategy or position to be taken by such govern—
ing body during the course of any collective bargaining, professional
negotiations, grievance or mediation proceedings, or reviewing the propos—
als made in such negotiations or proceedings while in progress.

Amended hy Laws 1973, ch. 66, § 4.

Chapter controlling— Application
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42.30.140

Attorney General's Opinions

In view of the specific legislative di-
rective in this section, it is § 42.30.080
and not t 52.12.090 which governs the
calling of a special meeting of the board
of fire protection district commissioners;
accordingly, such a meeting may be
called hy the presiding officer of the
board or by a majority of the members
of the board without any necessity for

PUBLIC OFFICERS AND AGENCIES

Notes of Decisions

School directors determining whether
to renew a teacher’s contract are per-
forming a quasi-judicial function and
therefore are exempt from the require-
ments of public access of ch. 42.30, the
open public meetings statute. Pierce v.
Lake Stevens School Dist. (1974) 84
Wash.2d 772, 529 P.2d 810.

concurrence by the secretary to the
board. Op.Atty.Gen. 1979, L.O. No. 18.

12.30.200. Governing body of recognized student association at college
or university—Chapter applicability to

The multimember student board which ia the governing body of the
recognized student association at a given campus of a public institution of
higher education is hereby declared to be subject to the provisions of the
open public meetings act as contained in this chapter, as now or hereafter
amended. For the purposes of this section, "recognized student associa—
tion””shall mean any body at any of the state"s colleges and universities
which selects officers througii a process approved by the student body and
which represents the interests of students. Any such body so selected
shaiil be recognized by and registered with the respective bgards of trustees
and regents of the state's colleges and universities: PrOVIaed, That there
be no more than one such association representing undergraduate students,
no more than one such association representing graduate students, and no
more than one such association representing each group of professional
students so recognized and registered at any of the state"s colleges or
universities.

Added by Laws 1980, ch. 49, § 1

42.30.920. Severability—1971 1st ex.s. ¢ 250

to be liberally construed, and its excep-
tions are to be strictly construed. Mead
School Dist v. Mead Education Asso.
(1975) 85 Wash.2d 140, 530 P.2d 302.

Notes of Decisions

The Open Public Meetings Act of 1971
is remedial legislation; its provisions are

CHAPTER 42.32- MEETINGS

accordance with this
§ 72.33.660.

Cross References chapter, see

Open Public Meetings Act, see ch.
42.30.

State residential schools, per capita
cost of care to be adopted as a rule in

CHAPTER 42.36- APPEARANCE OF FAIRNESS
DOCTRINE—- LIMITATIONS

42.36.010. Application of doctrine to local land use decisions.

42.36.020. Application of doctrine to members of local decision-making bodies.

42.36.030. Application of doctrine to legislative action of local executive or legisla-
tive officials.

-12.36.040. Application of doctrine to public discussion by candidate for public office.

42.36.050. Application of doctrine to campaign contributions.
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4246.060. Quasi-judicial [
tiona.
42.36.070. Quasi-judicial
proceedings
42.36.080. Disquulificatior
42.30.000. Application of <
making body
42.36.100. Judicial rcstnc
42.36,110. Right to fair h
42.36.900. Severability—1
42.36.010. Application

Application of the it
decisions shall be limite-
ing bodies as defined n
sion-making bodies are
commission, hearing ex
boards which determim
parties in a hearing oi
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March 23, 1987
MEMORANDUM
TO: Representative Fran Ulmer

FROM:  Ginny Fay
Legislative) Ana pjst
v/
RE: Alaska State Open Meetings Act
Research Request 87.162

You requested information regarding enforcement and penalty provisions of
state open meeting laws and public meeting notification requirements.
had a number of specific questions on open meeting laws. This memorandum
lists each question with the pertinent information immediately following.

1. Do some states penalize violators in addition to voiding the action
taken? Which states have penalties and are penalties mandatory or
discretionary? Who has standing to enforce the law? What are the
legal mechanisms for enforcement of these laws? Are court costs and

attorney fees available to the prevailing party?

Tables 1 and 2 provide information regarding action voidableness,
for violations, citizen standing, and attorney fees. Action taken

penalties

gal meetings are voided or considered invalid or not binding in 43 (86 per—
cent) states a.d the District of Columbia. Also, 1in 43 states and the Dis—
trict of Columbia, citizens have standing to sue and enforce the law (Table

1). The states of lowa, Kansas, Missouri and Oregon explicitly place the
burden of proof on the alleged violators; Maryland explicitly places the
burden on the plaintiff. In 37 states, legal recourse to halt secrecy i

available through injunctions or writs of mandamus (Table 2).
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TAGLE 1
VIOLATION AND PENALTY PROVISIONS OF STATE OPEN

Cl ZEN  ATTORNEY
STATE VOIDABLE* STANDING FEFS
ALABAMA Y
ALASKA Y Y
ARIZONA Y Y Y
ARKANSAS | Y
CALIFORNIA Y Y
COLORADO 1 Y
CONNECTICUT Y Y Y
DELAWARE NB Y
DIST. COLUMBIA Y Y
FLORIDA NB Y Y
GEORGIA HB Y
HAWALI Y Y
1DAHO Y
ILLINOIS Y Y Y
INDIANA Y Y Y
10WA Y Y Y
KANSAS NB a
KENTUCKY NB Y
LOUISIANA NB Y
MAINE Y Y
HARYLAND Y Y Y
MASSACHUSETTS Y b
MICHIGAN Y Y Y
MINNESOTA Y
MISSISSIPPI Y
MISSOURI Y Y
MONTANA Y Y
NEBRASKA Y Y Y
NEVADA Y Y
NEW HAMPSHIRE Y Y Y
NEW JERSEY Y Y
NEW MEXI1CO 1 c
NEW YORK Y Y Y
NORTH CAROLINA Y Y Y
NORTH DAKOTA Y Y
OHIO 1 Y
OKLAHOMA 1
OREGON Y Y Y
PENNSYLVANIA Y Y Y
RHOOE ISLAND Y Y
SOUTH CAROLINA Y Y
SOUTH DAKOTA
"ENNESSEc Y Y
TEXAS Y
UTAH Y Y
VERMONT Y
VIRGINIA NB Y Y
WASHINGTON Y Y
WEST VIRGINIA Y Y
WISCONSIN Y Y Y
WYOMING Y
TOTAL 44 44 20
* Y=yes, I=invalid, NB=not binding

MEETING LAWS

SANCTIONS
Misdemeanor, not more then *500
None
Misdemeanor, not more than *100 and/or 30 days
Misdemeanor, not more than *200 and/or 30 days
Misdemeanor, for Section 54950
None
Civil fine, not leas than *20 or more than *1,000
None
None
Hlsdemoanor, not more than *500 and/or 6 months
Misdemeanor, not more than *100
Misdemeanor, remove from office
None
Misdemeanor, fine for Judicial relief
Misdemeanor, not more than *500 plus 30 days
Civil fine, not less than *100 or more than *500
Misdemeanor, not more than *500
Misdemeanor, not more than *100 or imprisonment
Misdemeanor, not more than *1,000 or 7 doys

Not more than *500 or one year
Misdemeanor, not more than *1,000

None

Misdemeanor, up to *1,000 1st off., *2,000 or 1 yr
Civil penalty not more then *100

None

Civil fine, *100

Offense of civil misconduct

Misdemeanor, not more then *50

Misdemeanor

None

Fine, *100-1500

Misdemeanor, not more than *100

Pay legal fees and costs

None

"Guilty of infraction on first offense"”
Resove from office

Misdemeanor, not more than *500 or one year
Liable for attorney fees

Fine up to 5100

Civil fine up to *1,000

Misdemeanor, *100-1300 or 30 to 90 days
Misdemeanor

Court may "impose penalties”

Misdemeanor, not more than *500 and/or 6 months
Misdemeanor

Misdemeanor, not more than *500

Civil penalty, *25-*500

Civil penalty of *100

Misdemeanor, S100-S500 and/or up to 10 days
Fine up to *300

None

39

a=must petition district court, b=three or more voters, c=five citizens

Council of State Governments 1983,
state open meeting statutes.

Source:

Freedom of

Information Center, and

Prepared by the House Research Agency, March 1987 (OPLAW; 861217-10).



TABLE 2
Summary of Open-Meeting Law*--Part | This Study )
_~ Exceptions* o ,
includel Provide* Open* Forbids  and/or  Legal Action*in Provide*

statement Provide*  for open Ope“* county Open* Open* closed reason* for recourse meetings in penalties
iti

i legislative  itite  local county city executive executive to hall violation . for.
Slate ofnggI/lc Iéf(ék? ife o mjttees agen a-gen3ca|e* ogr coug)(l:il* *e**8ion* session 860560}’ V%d V'°|a|“°” Score
1 2 J
Alabama y J
Alaska Y y y 3// y y g(( J y o
Arizona y y yoy y > J y y 6
Arkansas Y y 9
California y J y Y ' J Y 9
Colorado y % y * J Y 8
Connecticut y y oy ) . } v / g
Delaware v y y oo y . . y 0
Florida v y y ooy y X y | ;
Georgia y y gj A y %{
Hawaii y X y
Idaho y y T y
lllinois y y : J J y
Indiana y y ooy J . J
lowa y Lo X J J Yoo
Kansas y y y y J , y v b
Kentucky y y ooy y Y y {’/ 5
Louisiana y y y y y X y §, 5
Maine y J b y J M
Maryland y y y y y ¥ y J y )
Massachusetts ooy y Y 3
Michigan y y y . J J ;
M;nnes,ota, y y ¥ y y ) y y :
ississippi y
Missour?p y y oy X’ y y y %
Montana v y v yo y X y
Nebraska \ y Y o J ! y
Nevada , Y/ y y y L y .
New Hampshire y v y oy Y y 4
ew Jerey y y y yooy oy X y v y
New Mexico y y y y X y 9
New York y y y y X Y/ X/ 9
North Carolina y k// y y y y , y 9
North Dakota y y y ooy y t J y 1
Ohio y y y y 4 !
8klahoma y y ¥ y * Vv Y/ 1
regon . 10
Pen%sylvania ) %1/ y ¥ ¥ * %l/ ¥ BQC 9
Rhode Island Vv § y gy/ y X y 8
South Carolina y y y y y X1 X/ r 8
South Dakota y y y * y 5
Tennessee y y y y y * y y y I
Texas % {// y y y ¥ y y 8
Utah y y y * y y 9
Vermont y y ooy X y y T
Virginia y y y y ooy oy - y y y oo
Washington y y y X y y y 8
West Virginia {l/ y Vv § y y ' y y v 10
Wisconsin y y y {// y X y y yb 10
Wyoming v g/ 5y . v 6
Totals is P 3 0 50 0 2 ;flf{; 37 H3 HO
=17
Percent 66% 38% 66% 100% 100% 100% 100% 4% ‘:328800//0
X=38%
=240

-=34%
Total average percent for all categories: 75'8%. Total average percent for categories J-C: 74.3%, Total tverage percent for categories 9-11:90.0%.

*North Dakota statute forbids executive session "unless otherwise prohibited by law." Florida and Tennessee statutes prohibit executive session “except as
otherwise provided in the Constitution."

*This adjunct category.indicates stated exceptions and/or reasons allowed for closed session. #indicates five or fewer, x, six to ten: more than ten.

‘Denotes an encom as,sin? phrase, For example, Alabama's law GProvides for executive session "When the character or good name of a woman or man is
involved." fAla. Code til. T3-1-14-2). Phrares such as this one could be used to allow any number of subjects to be discussed in executive session.

"Indicates laws which permit the court to grant equitable relief.
'Indicates the only penalty is for smoking In open meeting.

Source: Sharon Hartin lorio, "How State Open Meeting Laws Now Compare with Those of
1974," Journalism Quarterly, Winter 1985, Vol. 62 #4, pp. 741-749 and
state open meeting statutes.
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Thirty-nine states penalize violators 1in addition to voiding actions
taken. Eight of these are civil penalties, 24 are criminal misdemeanors,
four define the penalties as fines, Ohio removes violators from office, and
two states penalize violators through the payment of attorney and court
fees. In total, 20 state statutes explicitly contain provisions for the
payment of attorney fees and costs to the prevailing party (Table 1). Most
of these provisions provide for the payment of attorney fees to the plain—
tiff if indeed a violation of the an open meeting law occurred; some
require payment of legal fees by the plaintiff if the accu. ation was "frivo—

lous™ (see North Carolina, Attachment A). In addition to Ohio, the states
of Arizona, Ilowa, and Minnesota provide for the removal of violators from
office. Penalties in most of the 39 states are discretionary though some
states do set mandatory penalties (see for example, Alabama®s statute in
Attachment A). A number of state statutes specifically identify legal
procedures in vresponse to alleged violations (see Rhode |Island and
Tennessee statutes, Attachment A), Attachment A contains penalty and

enforcement provisions of 33 state statutes.

2. Have any states developed "manuals™ summarizing their Open Meetings
Act which 1includes a summary of case law, applicability, and what
constitutes a violation?

The states of Arizona, Florida, Minnesota, Missouri, Nevada, New York,

Utah, and Washington have manuals (Attachment B). Washington®s manual

is actually an extensive attorney general®s opinion. The manuals 1in most

states are developed by the state®s attorney general®s office unless the
state has a special open meetings commission (such as New York). Conversa—
tions with Susan Cox, of the Alaska Attoney General®s Office, and attorney
general offices in other states indicate that the writing of a manual for a
broad law, such as Alaska"s, 1is difficult because it requires the subjec—
tive judgment of how a court is likely to interpret the law.

3. Have Open Meeting Acts been applied differently to local legislative
bodies acting 1in a quasi-judicial or -administrative -capacity as
opposed to its usual legislative manner?

None of the three branches of government (executive, legislative, and judi—

cial) 1is granted a blanket exemption from state open meeting laws. The
judiciary 1is generally excluded, but not wher it acts in an administrative
or rule-making capacity. Quasi-judicial bodies have become a subject of

contention in most states; the issue is whether they are judicial or admin—
istrative bodies. Application of open meeting laws to any one of the three

AThis, however, 1is not an exhaustive list but the numbers are examples
from geographically and legally varying states.
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branches of government often depends on how the separation of powers doc—
trine is interpreted. Consequently, there are a variety of interpretations
concerning the relationship between open meeting laws and quasi-judicial
bodies.

Open meeting laws are applicable to local legislative bodies in all 50
states (Table 2). Administrative bodies and actions are the most
consistently covered by open meeting Jlaws throughout the states. In
addition, the Alaska Open Meeting Act explicitly applies to administrative
bodies (AS 44.62.310, Attachment C). This suggests that a local legisla—
tive body performing an administrative function would be covered by the
Alaska Open Meeting Act.

In contrast, applicability of a local legislative body acting in a quasi—
judicial manner 1is not quite as clear. The Alaska Oper, Meeting Act states

that it does not apply to "judicial or quasi-judicial bodies when holding a
meeting solely to make a decision in an adjudicatory proceeding." This

indicates that these bodies are not given a blanket exemption from the law,

but Instead their deliberative process is not covered. It appears that

it is much less common for local legislative bodies to act 1in quasi—
judicial capacities in other states; there is very little case law directly

applicable to Alaska. Conversations with attorneys at the National Associa—
tion of Attorneys General indicate that appeals of executive branch deci—
sions such as zoning commissions and planning boards are generally elevated

to the judiciary rather than having the local legislative body act as an

intermediate quasi-judicial body. Because open meeting laws apply to local

legislative bodies,- the question 1is whether an exception should be made

when the local body is acting in a quasi-judicial manner.

The Alaska Open Meeting Act does not explicitly define a "public body" or
give any indication that the act should apply differently to the different

branches of government. In general, a court does not fit the definition of
a "public body"™ as defined by other states”™ statutes, but quasi-judicial
bodies often do. Therefore, the coverage of quasi-judicial bodies and
functions differ from state to state, because some states view their func—
tion as morel" administrative than judicial. Case law in Arizona,
Florida, and Utah sets a precedent for not excluding quasi-judicial
bodies or functions. In Cannev v. Board of Public Instruction of Alachua

Countv. the Supreme Court of Florida ruled that while judicial proceedings
were clearly outside the reach of the Sunshine Law, a board exercising
quasi-judicial functions was not part of the judicial branch. The court
emphasized the fact that the characterization by a school board of a
decision-making process as '"quasi-judicial” did not make the body a judi-—
cial body.

2The National Association of Attorneys General, 1979, "Open Meetings:
Types of Bodies Covered, North Carolina," June, p. 47.

31bid., p. 58.
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The Utah Open and Public Meeting Act Manual (see Attachment B) covers the
applicability of the act to courts and administrative agencies acting in a
quasi-judicial capacity. The Utah manual states that 1inasmuch as the
judiciary 1is not included within the definition of ™"public body" 1in the
Utah statute, and the Utah Constitution precludes legislative interference
in judicial functions, the Utah Attorney General concluded that the act did
not apply in the deliberation of cases before the Public Service Commis—

sion. The deliberation phase of any hearing takes place when the hearing
officers retire privately to weigh the evidence and credibility of wit—
nesses and 1issue a decision similar to a jury deciding a case. All other

portions of the hearing are open to the public, except the deliberative
phase.

This Attorney General opinion was challenged in the Salt Lake County Dis—
trict Court (Civil Case No. 245616) where the plaintiffs sought a judgment

declaring that the deliberation process should also be subject to the Open

Meeting Act. The district court entered judgment that the act applies to

and governs meetings of the Utah Public Utilities Commission when that pub—
lic body deliberates, votes upon, establishes or otherwise evaluates exist—
ing or proposed public utility rates, tolls, charges, rentals or classifi—
cations. This decision was appealed to the Supreme Court of Utah, which

reversed the lower court decision and held that the public service commis—
sion meeting should be open " the public during its "information obtain-—
ing" activities, but not during its "decision making" or judicial phase of
those activities, thus sustaining the attorney general®s foregoing

opinion.

Arizona amended its Freedom of Information Act to limit its exception for
"any judicial proceeding”™ to exempt only "judicial proceedings of any
court." This was done after the Arizona Supreme Court"s decision 1in
Arizona Press Club, 1Inc. v. Arizona Board of Tax Appeals, which allowed a
public body acting in a quasi-judicial manner to be exempt from the law.
The Arizona law now explicitly includes any quasi-judicial body of the
state.

In addition, the state of Minnesota open meeting law does not apply to any
state agency, board, or commission when exercising quasi-judicial functions
involving disciplinary proceedings. This exemption 1is part of a fairly com—
mon exclusion of meetings involving the character and personal reputation
of individuals. The New York statute exempts judicial and quasi-judicial
proceedings, except proceedings of the public service commission and zoning
board of appeals because these are public interest proceedings.

4Utah Attorney General Opinion No. 77-020, August 15, 1977.

~Common Cause of Utah v. Utah Public Service Commission. 598 P. 2d 1312
(Utah, 1979).
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4. Do municipal code of ethics address open meeting laws and if so how
do these codes and open meeting acts interrelate?

The book Codes of Professional Responsibility (edited by Rena A. Gorlin,
Washington: BNA, 1986) contains codes of ethics for federal officials,
including members of Congress. There is no mention of open meetings. Con—
versations with the Freedom of Information Center and other information
agencies indicate that open meeting laws are not covered in codes of ethics
because these laws are more of a legal than ethical consideration.

You also asked generally about open meeting case law. Attached (Attachment
D) 1is the most recent compilation and discussion of open meeting case
law.

In regald@ to public meeting notice requirements, Attachment E 1s a memo—
randum done by this agency in November 1986 on this topic.

I hope this Information 1is useful; please do not hesitate to contact this
agency 1f you have additional questions.

Attachments

61f you would like more recent or additional case law, Legal Services
can compile this information using the West Law computer which costs $100
per hour of computer time.
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MEMORANDUM
T0: Representative Kay Brown

FROM: Karla Hart"/-_
Legislative Analyst

RE: Other States™ Constitutional Provisions for Open Meetings
Research Request 88.061

You requested this agency to gather language from other state constitutions
which provides for open meetings. You expressed a particular interest in
provisions for the closure of certain types of meetings, while providing
that, in general, meetings are to be open.

Following 1is a list of the open meeting provisions in the constitutions of

37 states; | was unable to locate provisions in those of the remaining 13
states.1 I have copied the statutory language verbatim, emphasizing in
bold the provisions for closed meetings. Of the 37 states, only six do not

make any such provisions for closed meetings under certain circumstances.

ALABAMA. Article 4, Section 57.

The doors of each house shall be opened except on such occasions
as, in the opinion of the house, may require secrecy, but no person
shall be admitted to the floor of either house while the same is in
session, except members of the legislature, the officers and
employes of the two houses, the governor and his secretary,
representatives of the press, and other persons to whom either
house, by unanimous vote, may extend the privileges of its floor.

ARKANSAS. Article 5, Section 13.
Sessions to be open.--The sessions of each house and of committees
of the whole shall be open, unless when the business is such as
ought to be kept secret.

"he states without constitutional provisions for open meetings are:
Alaska, Arizona, Kansas, Kentucky, Louisiana, Maine, Massachusetts, New
Jersey, North Carolina, Oklahoma, Rhode Island, Virginia and West Virginia.
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CALIFORNIA. Article 4, Section 7(c).
The proceedings of each house and the committees thereof shall be
public except as provided by statute or by concurrent resolution,
when such resolution is adopted by a two-thirds vote of the members
of each house, provided, that 1f there is a conflict between such a
statute and concurrent resolution, the last adopted shall prevail.

COLORADO. Article 5, Section 14.
Open Sessions. The sessions of each house, and of the committees of
the whole, shall be open, unless when the business is such as ought
to be kept secret.

CONNECTICUT. Article 3, Section 16.

Debates to be public. The debates of each house shall be public,
except on such occasions as in the opinion of the house may require
secrecy.

DELAWARE. Article 2, Section 11.
Accessibility to each House and Committees of the Whole. The doors
of each House, and Committees of the Whole, shall be open unless
when the business is such as ought to be kept secret.

FLORIDA. Article 3, Section 4(b).
Sessions of each house shall Dbe public; except sessions of the
senate when considering appointment to or removal from public office
may be closed.

GEORGIA. Article 3, Section 4, Paragraph 11.
Open Meetings. The sessions of the General Assembly and all
standing committee meetings thereof shall be open to the public.
Either house may by ruleprovide for exceptions to this
requirement.

HAWAIL. Article 3, Section 12, Paragraph 4.
Every meeting of a committee in either house or of a committee
comprised of a member or members from both houses held for the
purpose of making decision on matters referred to the committee
shall be open to the public.

IDAHO. Article 3, Section 12.
Secret sessions prohibited.--The business of each house, and of the
committee of the whole shall be transacted openly and not in secret

session.
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ILLINOIS. Article 4, Section 5(c).

Sessions of each house of the General Assembly and meetings of
committees, joint committees and legislative commissions shall be
open to the public. Sessions and committee meetings of a house may
be closed to the public if two-thirds of the members elected to that
house determine that the public interest so requires; and meetings
of joint committees and legislative commissions may be so closed 1f
two-thirds of the members elected to each house so determine.

INDIANA. Article 4, Section 13.
Doors to be open.--The doors of each House, and of Committees of the
Whole, shall be kept open, except in such cases, as, In the opinion
of either House, may require secrecy.

IOWA. Article 3, Section 13.
Doors open. The doors of each house shall beopen, except onsuch
occasions, as, in the opinion of the house, may require secrecy.

MARYLAND. Article 3, Section 21.
Doors to be kept open. The doors of eachHouse, and of the
Committee of the Whole, shall be open, exceptwhen the business Iis
such as ought to be kept secret.

MICHIGAN. Article 4, Section 20.

Open meetings. The doors of each house shall be open unlessthe
public security otherwise requires.
Convention Comment: This 1is a revision...declaring that
meetings of the legislature shall be openunless public
"security" otherwise requires. The new word replaces "welfare"
and is more descriptive of a situation which might require
secrecy.

MINNESOTA. Article 4, Section 14.
Open sessions. Each house shall be open to the public duringits
sessions except in cases which in its opinion require secrecy.

MISSISSIPPI. Article 4, Section 58.

The doors of each house, when 1in session, or incommittee of the
whole, shall be Kkept open, except 1in cases which may require
secrecy; and each house may punish, by fine and imprisonment, any
person not a member who shall be guilty of disrespect to the house
by any disorderly or contemptuous behavior in its presence, or who
shall in any way disturb its deliberations duringthe session; but
such imprisonment shall not extend beyond the final adjournment of
that session.

MISSOURI. Article 3, Section 20.
Regular sessions of assembly--quorum--compulsary attendance--public
sessions--limitation on power to adjourn. ...The sessions of each
house shall be held with open doors, except 1in cases which may
require secrecy but not including the final vote onbills,
resolutions and confirmations...
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MONTANA. Article 5, Section 11, Paragraph 3.
The sessions of the legislature and of the committee of the whole,
all committee meetings, and all hearings shall be open to the
public.

NEBRASKA. Article 3, Section 11.

The Legislature shall keep a journal of its proceedings and publish
them (except such parts as may require secrecy) and the yeas and
nays of the members on any question, shall at the desire of any one
of them be entered on the journal. All votes shall be viva voce.
The doors of the Legislature and of the Committees of the Whole,
shall be open, unless when the business shall be such as ought to
be kept secret.

NEVADA. Article 4, Section 15.
Open sessions: adjournment for more than 3 days. The doors of each
House 3hall be kept open during 1its session, except the Senate
while sitting in executive session, and neither shall, without the
consent of the other, adjourn for more than three days nor to any
other place than that in which they may be holding their sessions.

NEW HAMPSHIRE. Part 2, Article 8.
Open Sessions of Legislature. The doors of the galleries, of each
house of the legislature, shall be Kkept open to all persons who
behave decently, except when the welfare of the state, 1in the
opinion of either branch, shall require secrecy.

NEW MEXICO. Ar*" . Section 12.
Public Jns; journals. All sessions of each house shall be
publi*® ,h house shall keep a journal...

NEW YORK. a 3, Section 10.
Jou open sessions; adjournments. Each house of the
legi jre shall keep a journal of its proceedings, and publish the
same, ept such parts as may require secrecy. The doors of each
houst all be Kkept open, except when the public welfare shall
requii " _ecrecy. Neither house shall, without the consent of the

other, journ for more than two days.

NORTH DAKOTA. Article 4, Section 14.
All sessions of the legislative assembly, including the committee of
the whole and meetings of legislative committees, must be open and

public.

OHIO. Article 2, Section 13.
When session to be public. The proceedings of both houses shall be
public, except 1in cases which, 1in the opinion of two-thirds of
those present, require secrecy.
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OREGON. Article 4, Section 14.

Deliberations to be open; vrules to Implement requirement. The
deliberations of each house, of committees of each house or joint
committees and of committees of the whole, shall be open. Each

house shall adopt rules to Implement the requirement of this section
and the houses jointly shall adopt vrules to |Implement the
requirements of this section in any joint activity that the two
houses may undertake.

PENNSYLVANIA. Article 2, Section 13.
Open sessions. The sessions of each House and of committees of the
whole shall be open, unless when the business is such as ought to
be kept secret.

SOUTH CAROLINA. Article 3, Section 23.
Doors open. The doors of each house shall be open, except on such
occasions as 1in the opinion of the House may require secrecy.

SOUTH DAKOTA. Article 3, Section 15.
Open legislative sessions--Exception. The sessions of each house
and of the committee of the whole shall be open, unless when the
business 1s such as ought to be kept secret.

TENNESSEE. Article 2, Section 22.
Open sessions and meetings--Exception.--Thedoors of each House and
of committees of the whole shall be kept open, unless when the
business shall be such as ought to be kept secret.

TEXAS. Article 3, Section 16.

Open sessions. The sessions of each House shall be open, except
the Senate when in Executive session.
Interpretative Commentary: Executive sessions are those where
the Senate considers matters not discreet to reveal to the
public. At such times there 1is also considered the

gubernatorial appointments which must be confirmed or rejected
by the Senate.

UTAH. Article 6, Section 15.

Sessions to be public--Adjournments. All  sessions of the
Legislature, except those of the Senate while sitting inexecutive
session, snail be public; and neither house, without the consent of

the other, shall adjourn for more than three days, nor to any other
place than that in which it may be holding session.

VERMONT. Chapter 2, Section 8.
Doors of General Assembly to be open. The doors of the House in
which the General Assembly of this Commonwealth shall sit, shall be
open for the admission of all persons who behave decently, except
only when the welfare of the State may require them to be shut.
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WASHINGTON. Article 2, Section 11.

Journal, Publicity of Meetlngs--Adjournments. Each house shall keep
a journal of Its proceedings and publish the same, except such parts
as require secrecy. The doors of each house shall be kept open,

except when the public welfare shall require secrecy...

WISCONSIN. Article 4, Section 10.

Journals; open doors; adjournments. Each house shall keep a journal
of Its proceedings and publish the same, except such parts as
require secrecy. The doors of each house shall be kept open except

when the public welfare shall require secrecy...

WYOMING. Article 3, Section 14.
Sessions to be open. The sessions of each house and of the

committee of the whole shall be open unless the business 1s such as
requires secrecy.

I hope this compilation 1is helpful. If you need additional information,
please call.
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November 26, 1986
MEMORANDUM
T0: Representative John Sund
ATTN: John Hartle ,
FROM: Ginny Fay
Legislative Analyst
RE: Provisions of State Open Meeting Laws

Research Request 87-045

You requested that we identify states with open meeting laws and discuss
the provisions of these laws. All states have open meeting or "sunshine"
laws, however, the provisions vary considerably among states. A 1984 study
of state sunshine laws identified 23 separate provisions that can be
contained in these laws and found that states varied considerably in their
definition of sunshine (as measured by the combinations of these
provisions). Tennessee and Florida 1led the states; their laws contain 21
and 20 of these provisions, respectively. In contrast, laws in
Pennsylvania, Wisconsin and Wyoming contained only eight provisions each.
Table 1 (attached) presents the 11 most common provisions of state open
meeting laws and indicates the number of states®™ laws that contain these
provi sions.

Table 2 (attached) provides the citation of the open meeting and freedom of
information Jlaws in each state; Table 3 specifically identifies and

contrasts eight major provisions of open meeting laws. The majority of
states have had their open meeting law interpreted by the state®s attorney
general. Somewhat fewer than half of the states have had their laws

reviewed by the courts; have laws that do not exempt informal meetings;
and/or have laws which 1include specific criminal penalties for violations.
Approximately one-third of the states®™ laws do not explicitly exempt any
government bodies and/or require that personnel matters be discussed in
open meetings. Relatively few state laws require opencommittee meetings
or that meetings be open even if there 1is no quorum.

ACouncil of State Governments, The Book of the States. 1984-1985.
(Lexington, Kentucky), 1984, p.
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Table 4 (attached) provides summary information regarding public notice
requirements and identifies states where actions are void 1If open meeting
law requirements are not followed.

The basic tenet of open meeting laws 1is that people should be informed
about " government that represents them 1in order for a democracy to
functi While special provisions may vary among states, almost every
state"s upen meetings law has four basic components:

definition of a meeting or record;
provisions for executive sessions;
notice requirements; and
provisions for enforcement.

Statutes on this subject are necessary because common law has not set
precedents for access to information. In 1980. the U.S. Supreme Court
ruled that the First Amendment did provide a right to access to criminal
trials by allcitizens (Richmond Newspapers v. Virginia 100 S. Ct. 2214,
1980) but the courts have generally been unwilling to read intothe First
Amendment a right of access to information. Most states have opted to
write laws declaring that all meetings and records are open and then write
exceptions into the laws.

The trend during the 1980s has continued toward more open government in
the states. In recent years, many states have made open meeting laws ""e
stringent and made penalties for violations harsher. As lateas i 9.
most open meeting laws did not apply to legislatures. In Kentucky.

mCouncil of State Governments, Backgrounder "Government in the
Sunshine,” (Lexington, Kentucky), June 1986, p.i.

m According to Don R. Pember [in Mass Media Law. Second Edition (Dubuque,
lowa: Wm. C. Brown Co. Publishers), 1981, p.130] many legal experts
believe that the most important component of an access law 1is the
legislative intent. "A strong legislative declaration in favor of open
access can be used to persuade a judge that if a section of the law 1is
vague it should be interpreted to grant access, rather than to restrict
access, since that 1is what the legislature wants,” wrote William R.
Wright I in the Mississippi Law Review. He points to the Washington
intent section as a model: "The legislature finds and declares that all
public agencies of this state and subdivisions thereof exist to al: in
the conduct of public business. It is the intent of this chapter fr"at
their actions be taken openly and that their deliberations oe conducted
openly.”

“National Association of Attorney Generals, Open Meetings: Exceptions to
State Laws (Raleigh, N.C.:NAAG), March 1979, p.14.



Representative Sund
November 26, 1986
Page Three

General Assembly meetings other than those of the standing commitees are

closed. Legislative subcommittee and conference meetings are closed in
Mississippi. Meetings of the Wisconsin legislature may be closed when the
state®s sunshine law conflicts with [legislative rules. In Alaska,

organizational meetings of the legislature are closed. A committee meeting
in the New Hampshire legislature may be closed by a vote of three-fifths of
the members. The North Carolina open meetings law does not apply to the
Advisory Budget Commission of the Legislative Services Commission. The
Georgia and Oklahoma sunshine laws do not apply to the legislature

Many states allow caucus meetings, in the legislature to be closed. Those
states are: Alaska, California, Delaware, Hawaii, Idaho, Illinois, Indiana,
Kentucky, Montana, Nevada, New Jersey, New Mexico, New York, Oklahoma,
Oregon, Pennsylvania, Utah, Virginia, Washington, West Virginia, and
Wyoming.

Nearly all states”™ open meeting laws provide for remedial action if the law
is violated. In 36 states, actions are voided if the open meetings law is
not TfTollowed (see Table 3). Georgia legislation (1982) made it a
misdemeanor for officials to willfully obstruct release of public records
or information and required 24-hour notice of any public hearing. The laws
in 21 states include specific criminal penalties for the violation of open
meeting laws (see Table 2).

Complications with the enforcement of open meeting statutes have led
several states to form independent commissions to review complaints. In
New York, the Committee on Open Government was established to handle
citizen appeals on denial of open meeting and information requests. The
New York committee is composed of seven members, three from government and
four from the public. At least two of the public members are news media
representatives. The committee has the authority to provide written and
oral advice and mediate controversies. Between 1974 and 1979. the
committee issued 1,500 written advisory opinions.0

I hope this information is of use to you. If you have any questions, or
would like additional information, please call.

GF

Attachments

~Freedom of Information Center, "Executive Sess-~s ~ Reasons r.o Close."
1984.

“New York Department of State, "Freedom of Information and Open Meetings
Opening the Door," January 1981, Pamphlet, p.l.



Table 1
Qoen Meetings Laws In the States: Major Provisions

Provision Number of States
Injunctive relief or other remedial action is 47
provided if law violated
Committee meetings must be open 46
Meetings of local entities must be open 46
Discussions, in addition to actual decision making, 42

must be held in open meeting

No exemptions to open-meeting provisions are allowed 40
unless specified in law

A policy statement says the open-meeting law should 37
be liberally construed

Where closed (executive) sessions are allowed, all 37
final actions must be taken in open meetings °
Quasi-judicial meetings must be open 34
When the law permits closed meetings, the parties 29

involved may request that they be open

There 1s no provision for discussing investments, 25
donations or other financial matters in executive

session

Labor negotiations must be open 25

Source: Council of State Governments, The Book of the States, 1985-1986,
(Lexington, Kentucky), 1985, p. 49.



STATES

Alabama
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Del aware
Florida
Georgia

Hawai i
Idaho
Illinoi s
Indiana
lowa

Kansas
Kentucky
Louisiana
Maine
Maryland

MasSwJhusetts

Michigan
Minnesota
Mississippi
Mi ssouri

Montana
Nebraska
Nevada

New Hampshire

New /sey

ixico
i,;w York

North Carolina

North Dakota
Ohio

Okl ahoma
Oregon
Pennsylvania
Rhode Island

South Carolina

TABLE 2

OPEN MEETING AND RECORDS STATUTES

OPEN MEETING LAW STATUTE CITATION

Code 13-14-2

Section 44.62.310-312
Section 38-431

Section 12-2801 to 2807
Section 11120 to 11131

Section 24-6-401-02
Section 1-15 to 1-2 K
Title 29, Section 10001-05
Section 286.010S to 286.26
Section 50-14-1 to 50-14-4

Section Q2-1 to 92-13
Section 67-2340 to 67-2347
Chapter 102, Section 41-46
Section 5-14-1.5-5 to 1.5-7
Section 28A.1 to 28A.9

Section 75-4317 to 75-4320a
Section 61.805 to 61.845
Section 42:4.1 to 42:4.12
Title 1, Sect. 401 to 410
Art. 76A, Sect. 1-6

C 30A, Sect. 11A-11A1/2
Section 4.1800(11) to (23)
Section 471.705

Section 25-41-1 to 25-41-7
Section 610.010 to 610.120

Section 2-3-201 *

Section 84-1409 to 1414
Section 241.010 to 241.040
Section 91-A:1 to 91-A:8
Section 10:4-6 to 10:4-21

Section 10-15-1 to 10-15-4
Section 95 to 106 **

Section 143-318.9 to .16
Section 44-04-19 to 44-04-21
Section 121.22 (p. 1982)

Title 25, Sect. 301 to 314
Section 192.610 to 192.690
Title 65, Sect. 261 to 269
Section 42-46-1 to 42-46-10
Section 30-4-10 to 30-4-110

OPEN RECORDS LAW STATUTE CITATION

Section 36-12-40, 41

Section 09.25.110 to 09.25.125
Section 39-121,41-135

Section 12-2801 to 2807
Section 6250 to 6265

Section 24-72-201

Section 1-15 to 1-21K
Title 29, Sect. 10001-05
Section 119.01 to 119.12
Section 50-14-1 to 50-14-4

Section 92-1 to 92-13
Section 9-301 to 9-302

Ch. 116, Sect. 201 to 211
Section 5-14-3-1 to 5-14-3-9
Section 68A to 68A.9

Section 45-205 to 45-213
Section 61.870 to 61.884
Section 44:1 to 44:37
Title 1, Sect. 401 to 410
Art. 76A, Sect. 7-15

C.65, Sect. 10-18

Subsection 4.1801(1) to (13a)
Sectionl3.01 to 13.87

Section 25-61-1 to 25-61-17
Section 610.010 to 610.120

Section2-6-103 *

Section 84-712 to 84-712-09
Section 239.005 to 239.330
Section 91-A:1 to 91-A:8
Section 47:1A-1 to 47:1A-4

Section 14-2-1 to 14-2-3
Section 84 to 90 **
Section 132-1 to 132-9
Section 44-04-18 ***
Section 149.43 to 149.43.°F

Title 51, Sect. 24

Section 192-410

Title 65, Sect. 66.1 to 66.4
Section 38-2-1 to 38-2-12
Section 30-4-10 to 30-4-110



TABLE 2
OPEN MEETING AND RECORDS STATUTES

STATES OPEN MEETING LAW STATUTE CITATION OPEN RECORDS LAW STATUTE CITATION
South Dakota Section ]-25-4 Section 1-27-1 to 1-27-19
Tennessee Code 8-44-101 to 8-44-106 Section 10-7-501 to 10-7-509
Texas Art. 6252-17 Art. 6252-17a

Utah Section 52-4-10 to 52-4-9 Section 63-2-66

Vermont Title 1, Sect. 311 to 315 Title 1, Sect. 315 to 320
Virginia Section 2.1-341 to 2.1-346.1 Section 2.1-341 to 2.1-346.1
Washington Section 42.30.010 to .920 Section 42.17.250 to .340
West Virginia Section 6-9A-1 Section 29B-1-1 to 29B-1-6
Wi sconsin Section 19.81 to 19.98 Section 19.31 to 19.39
Wyoming Section 16-4-401 to 16-4-407 Section 16-4-201 to 16-4-205

All citations are for general state codes unless otherwise noted.

* Also Article 2, Section 9 of the 1972 State Constitution.
** New York Public Officers Code.
*** Also Article XI, Section 6 of the State Constitution.

SOURCE: Council of State Governments, Backgrounder "Government 1in the
Sunshine,™ (Lexington, Kentucky), June 1986.



STATES

Alabama
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Delaware
Florida
Georgia

Hawai i
Idaho
Illinois
Indiana
lowa

Kansas
Kentucky
Louisiana
Maine
Maryland

Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana
Nebraska
Nevada

New Hampshire
New Jersey

OPEN

NO EXPLICIT COMMITTEE

EXEMPTIONS

MEETINGS

Wiil 3

OPEN MLLI ING ANI) RECORDS SIAIUIES

SPECIFIC
CRIMINAL
PENALTIES

INCLUDES
INFORMAL
MEETINGS

X

OPEN MEETING

WITH OR WITHOUT

QUORUM

REQUIRED FOR
PERSONNEL
MATTERS

ATTORNEY
GENERAL
INTERPRETATION

REVIEWED
BY STATE
COURT



TABLE 3

OPEN MEETING AND RECORDS STATUTES:

OPEN SPECIFIC INCLUDES  OPEN MEETING
NO EXPLICIT COMMITTEE CRIMINAL INFORMAL  WITH OR WITHOUT
STATES EXEMP MEETINGS PENALTIES MEETINGS QUORUM
New Mexico X
New York X
North Carolina X
North Dakota X
Ohio X
Oklahoma X
Oregon X
Pennsylvania X
Rhode Island
South Carolina X X X
South Dakota X X X
Tennessee X
Texas X
Utah X
Vermont X
Virginia X
Washington
West Virginia
Wisconsin
Wyoming
a--occurring at this time
SOURCE: Council of State Governments, Backgrounder "Government in the
Sunshine," (Lexington, Kentucky), June 1986.

REQUIRED FOR
PERSONNEL
MATTERS

ATTORNEY
GENERAL
INTERPRETATION

X X X X X

REVIEWED
BY STATE
COURT

X X X X



Table 4
Summary of Provisions of State Open Meeting and Information Access Laws

States Which Have no Public Meeting Requirement

Alabama Mississippi South Oakota

States Where Actions are Void if Open Meeting Law is not Followed

Alaska 111linois Michigan Oklahoma
Arizona Indiana Montana Oregon
Arkansas lowa Nebraska Pennsylvania
Colorado Kansas New Hamshire Tennessee
Connecticut Kentucky New Jersey Utah

Hawai i Louisiana New Mexico Virginia
Florida Maine New York West Virginia
Georgia Maryland North Dakota Wisconsin
Idaho Masschusetts Ohio Wyoming

States Where Working Papers and Records are not Open to the Public

Arkansas Maine Texas

Cali fornia Massachusetts Vermont
Connecticut Michigan Virginia
111inoi s Oregon Washington
Indi ana Rhode Island West Virginia
Kansas South Carolina Wyoming
Kentucky

States Where Correspondence of StateOfficials isnot Open

Arkansas: governor, legislators, supreme courtjustices, and
attorney general

California: governor and staff

Louisiana: records in custody of governor

Minnesota: correspondence between individual and elected official

Nebraska: legislators

Rhode Island: all elected officials

South Carolina: general assembly and staff

Virginia: legislators, governors, lieutenant governors, attorney

general and chief executive officer of any political
subdivi sion

States Where Preliminary Drafts of Audit Reports are Closed

Arizona Texas

Source: Council of State Governments, Backgrounder "Government in the
Sunshine™, (Lexington, Kentucky) June 1986, p.7.



Index Digest 643

General assemble, of senate nml house of
delegates. Mrt 111 1; Va IV 10.

Legislative assembly, of senate ami bouse of
rcprcacnintivex. Mont V J; Oro IV 1

WhnriK "legislative assembly shall provide,"
<ir niinil:ir or c<Jiiiv<ili*nt words in eonslitn-
linn or nnii'nilmont, liol to ho construed In
(front in legislature exclusive power of
law-making or limit, inilinlivo nml rrf.
premium |>uwers reserved I»r people. Oro
11 18.

i.onnviNu

To enact laws nml mlolit rules prohibiting,
on llonr of either tlioiiko. Arlz XXII 111,
Declared crime; legislature to enforce provi-
sion by suitable ponrillion. Qa | Son Il 5.
Defined nml iloolnroil felony; lofjisinlnrc to
provide hy low for pmiialunont. I’oraon
compellable to toHtifv In lawful invom!ifja-
tion or jmlieinl proceedings nga.iusL person
charged with; toatiinony not to lio with-
hold on ground that it mny incriminate
or anhject to public infamy hut not to ho
used against him in jmlieinl proceedings,
except for perjury in giving. Cal IV .15
No state or county oflleial, during term, to
nccept dircclly or indirectly fee, oflice, ap-
pointment, employment, reward, thing of
value, or of personal advantage, or promise
thereof, to lohhy for or against pending
mensure, or to give or withhold his influ-
ence to secure passage or defeat. Ala IV

101,
Legislature to regulate. Alas Il 12.

MEMBERS

Appointment of
Appointment to oflico prohibited, see

below, ibis title ((:)]:LJALIFI JION'S OF MEM-
DEHS— DUAL OFFICE IIOLDINU.

Prohibited. Ky 152.

May be appointed to serve on any commis-
sion, committee or other body created by
legislature to assist in legislative function.
NJ IV See V 2.

Apportionment .
See above, this title, apportionment or
MEMUSRY. " " nim -

Arrest, Privilege Ero_m X
Sefr-balaw+Jinx_sub title, CiVil process/”

privilege FROM-zemsemmemses —enmsemmeeees

General Rule

During session. Va IV 48.

During session and in going and returning.
Del Il 13; Ida IIl 7; HI IV 14; lowa III
11; Kan Il 22; La Ill 13; Mo IV Pt 111 8;
Ohio n 12; Okla Vv 22; Ore IV 9; SD 111
H- Tenn Il 13;-

During session and in going ami returning,
allowing one day for every twenty miles
mich member may reside from place at
which legislature Is convened. ToxIIl 1I.

During nllemlnnee at sessions and in going

ami returning. Ala IV .Hi; Alas Il il; Ark
V 15; ColoV Id: On Il Nee VII 3; H Il
H; Iml 1V 8; Ky -LI; MIilll IV 8; Mont

V 15, NJIV Nee IV II; KM IV 11; ND
Il 12; I*a Il 15; Wyo 111 DI

During sessions ami two days before and
after. SI1 IV 5.

Daring session nml fur ten days before and
nfler same, W V« VI 17,

To he protecled in person nml estate during
attendance, going nml returning, nml ten
days before and after session. SC tit II.

Daring session nnd for ten days next before
commencement thereof. Ariz IV Il 11 il;
Wash 11 10.

During session, for fifteen days nc\t preced-
ing oneh session nnd in returning there-
from. Utah VI 8

Daring session nml for llflcen days next be-
fore commencement nml after termination
thereof. Oal IV 11; Mich V 8; M'ss IV
48; Mo 111 19; Nobr Il 15; Wis IV 15.

Exceptions

Treason, Ala IV 50; Ark V 15; Ariz IV Pt
Il 0; Oal IV 11; Colo V 10; Del Il 11; Qa
111 See VII 3; Ida Il 7; 1111V 11; Ind IV
8; lowa |11 11; Ky 43; La Il 11, Me IV
Pt 11l 8; Mich V 8; Minn IV 8; Miss IV
48; Mo 11l 19; Mont V 15; Ncbr IIl 15;
NJ IV Sec IV 9; NM IV 11, ND Il 42;
Ohio Il 12; Okla V 22; Oro IV 9; Pa Il 15;
SO Il 14; SD 111 11; Tenn Il 13; Tex Il
14; Utah VI 8; Va IV 48; Wash |l 10;
W Va VI 17; V/Is IV 15; Wyo 111 10.

Felony. Ala IV 50; Ala3 Il G, Ark V 15;
Arlz IV Pt Il 0; Cal IV 11; Colo V 10;
Del Il 13; Oa IIl Sec VII 3; Il 111 8; lda
I 7; 111V 14; Ind 1V ?2; lowa Il 11;
Kan 1l 22; Ky 43; La IIl 13; Me IV Pt
111 8 Mich V 8: Minn IV 8; Miss IV 43;
Mo IIl 19; Mont V 15; Ncbr 11l 15; NM
1V 13; ND Il 42; Ohio Il 12; Okla V 22;
Oro IV 9; Pa Il 15; SC HI 14; SD 111 11,
Tonn Il 13; Tex IIl 14; Utah VI 8; Va IV
48; Wash 11 10; W Va VI 17; Wis IV 15;

Wyo I11 10.
Breach of peace. Ala IV 5G; Alas Il 0; Ariz
IV Pt Il 6; Cal IV II; Dol Il 13; Ga Il
Sec VII 3: H III 8; Ida Ill 7; DI 1V 14
Ind IV 8; lowa IIl 11; Kan Il 22; Ky
43; La Ill 13; Me IV Pt Il 8; Mich V
8; Minn IV 8; Miss IV 48; Mo IIl IP;
Mont V 15; Nebr Il 15, NM |V 13;

Ohio Il 12; Okla V 22; Ore IV 9; SC Il
14; SD HI 11; Tenn Il 13; Tex ITI 14;
Utah VI 8; Va IV 48; Wash Il 16; W Va
VI 17; Wis rV 15; Wyo 111 16. - .



Statu

LEaiSIIATURF. (Cunt'll)
M kmiikiih (C'unl'd)
Arrost, Privilege From (CuntM)
liici'plioni (Cunld)
Iligli misdemeanor. N-1 1V Hue IV 0,
Broach of surety of pence. Ark V 1(1 Colo
V 10; Ky -13; Fa 1l 13.
VloIntlon of oath of office. Ain 1V 3(1; Colo
v 10; Mont VvV 13; Pn Il 15; Wyo 111 1L
Larceny. On Il Mcc VII 3.
Theft. Mina IV 48.

Attendance at Headlong, Compelling

See below, this title, quorum—ruwwm or
HMALLKIL NIIMI1EB.

Bookn Not to Be Purchased For

No book, or oilier printed matter, not ap-
pertaining to buainenH of dCddion, to bn
purclmncil or mibdcrihnil for at public ox-
pcnae for uho of mcnihera, or distributed
among them. Md Il 11

Entitled to ono copy of lawo, journal and
documents of legislature of which a mem-
ber; not to rccoivo at slate oxpenso, books,
newspapers or perquisites not expressly
authorized by constitution. Mich V 0.

Bribery

See below, this subtitle, corrupt boijcita-
tion or; as disqualification, see below,
this title, QUAI.iricATio.N3 or memueks—
PRIDED?; powor to protect members from
offers of bribery, see below, this subtitle,
PROTECTION Or.

In General

Defined; to bo punished ns provided by law.
Al* 1V 70, 80; Del Il 22.

Defined; to be felony and punishable as such.
Ark V 35.

Dofined; to be punished according to law nnd
mornbor guilty thereof to forfeit office.
Tex XVI 41.

Bribery nnd solicitation of bribery defined;
to be punishod by lino or imprisonment.
NM IV 39, 40.

Legislature to provide by law for punish-
ment of; conviction to disfranchise forovcr
and disqualify from holding office of trust
or profit in state. Md 111 50.

Defined; conviction to disqualify from hold-
ing ofiico or position of trust or profit in
state, in addition to punishmont provided

by law. SD 111 28.
Same; also to disqualify from position of
honor. Pa Ill 29, 30, 32; Wash 11 30; Wyo

111 43, 44.

Dofined and declared to bo felony; member
convictod of, in addition to punishment os
providod by law, to be disfranchised and
forevor disqualified from holding any office
or public trust. Cal IV 35.

Constitutionb

Bribery and solicitation of bribery defined;
person corniclod of either to be expelled,
If member, and to be Ineligible thereafter
to legislature and liable tu such further
penally as prescribed by law, ND Il 40.

Bribery nnd suliclintlon of bribery defined;
member convicted of either by house of
which member, to forfeit office. La 111 30.

Bribery and solleitnliun of bribery defined;
member guilly of either, to be expelled
nnd thereafter ineligible to legislature ami
liable tu further penally as prescribed by
law. (iuilly person nut member lo be pun-
ished as provided hy law. Colo V 40, 41,
X1l (I; Mont V 41, 42.

Defined,- person convicted thereof, hy court
or hy house of which u member or officer,
to he disqualified forovcr from holding nny
office, stale, pnrochiol or niuniripul, nnd tu
he forever ineligible to legislature; provi-
sion not lo prevent legislature from enact-
ing additional penalty. La .XIX 12.

To provide for punishmont hy imprisonment
of pcrsun bribing or attempting to bribe
member, or member demanding or receiv-
ing briho; person convictod of, to ho dis-
qualified forevor from holding ofllco of
honor, trust or profit in state. W Va VI
45.

Each house during session may punish any
person offering or giving bribe to member,
or attempting by corrupt means to adviso
or influence member to east or withhold
vote; punishment nnd procedure to he pre-
scribed by law, but imprisonment not to
extend beyond aosslon. Ky 39.

Witnesses

Any person compcllublo to testify in inwful
investigation or judicial proceeding against
person charged with; testimony not to bo
withheld on ground that it may incrimi-
nate or subject to public infamy, but not
to be used ngainst him in judicial proceed-
ing, except for perjury in giving it. Cal
1V 35; La XIX 13; NM 1V 41; Pa Il 32;
SD I11 28; Wash 11 30; Wyo 111 44.

Any person may bo compc led by law to
tostify, but to bo exempt from trial and
punishment for offcnBCs of which guilty
and concerning which compelled to testify.
W Va VI 45.

To provide by law for compelling any person
to testify in bribery proccodiugs, but suclt
person to be exempt from trial and punish-
ment for offense of which guilty. Md III
50.

Civil Process, Privilege From
See above, this subtitle, arrest, privilege
from.

Not to bo arrested or held for bail on moanc

process during, going to or returning from
attendance upon sessions. NH Il 2L



| npkx

Nut In I*c arrested nr held on mesne process
during nensinti nr in going to nr returning
from sumo. Mns.'i | Kir 111 10, II,

Person to Ini exempt from ntinrhment in liny
civil notinn during sesidnii nml two days
before coniuienrrineut nml nftor tormlim-
lion thereof; prneee* nerved contrary here
to to lie void. RI IV 5,

Privileged from arrest nil, during (tension nnd
for four days before eommetieemeul nnd
lifter tei'ininnlion thereof. Conn Il L'l

Not liable to, during Herndon nor during ten
days next before conimeiieemont thereof.
Ida 111 7.

Not subject to, during session nor for fiflccn
days next before commencement thereof.
Ariz IV Pt Il 0; Ind 1V 8; Oro IV 1); Wash
11 10.

Not subject to acrvica of, during session or
for fifteen days previous to its commence-
ment. Ifan 11 22.

Privileged from arrest on, during session uud
for fifteen dnys next before commence-
ment. Nov IV 11.

Not subject to, during session nnd for flftocn
dnys next beforo commencement nnd after
termination thereof. Cal IV 11; Mich V 8;
Wis IV 1C.

Not subject to arrest under, during sessions
nor for fifteen days next boforo commence-
ment or after termination tlioreof. Va IV
48.

To bo protected in poraon and estate during
attendance in going to and raturning from
logislaturo nnd ten days before and nfter
session. BO 111 14.

Attending, going to or returning from legis-
lative session, not subject to civil process.
Alas 11 0.

Classification of Senators

Senate to bo so classified that one-half of
number, ns nearly as practicable, elected
ovcry two years. Colo V 5; lowa Il 6;
Mont V 4; Nev XVII 9, 10; NJ IV Sec Il
2; ND Il 30; BO III 8.

First senators divided in two classes with
respect to term of office so that thereafter
one-half of senate, as nearly as practicable,
clccfcd biennially. Ark V 3; Cal IV 5;
Del Sclied 3; Fla VII 2; 111 1V 0; Ky 31;
Okla V 9; Fa Sched 3, 4; Wash Il 0; W Va
VI 3; Wis IV 5; Wyo Il 2.

First senators divided iuto two classes with
rospcct to terse of offico, so that thereafter
one-half of senate, as nearly as possible,
choaon biennially. [If numbor increased,
new senators to bo annexed by lot to one

of classes as equally as passible. Ind IV
3; Ore IV 4; Utah VI 4.
First senators divided into two classes:

first class to consist of specified number

Dioebt t>45
from eneli district, elected ivlfh highest
number of voles and lo servo until third

general election; remaining members con-
stitute second Hum, In Fcrve until second
general election, Il XVI IS.

New seiialu to be ehusen rifler every appor-
tionment oml senators then elected divided
by lot into two clauses, one class with
term of two years oml oilier with term of
four years, so that Iberenfler half of acli-
nic chosen biennially. Tox Il 3.

Ono hulf of senators elected rvory two years;
specified plan fur initiating overlapping
terms. Alas Il 3, XV 10.

One-half elected every two years for four-
ycur overlapping terms, oxcept, senators
elected to fill partial senatorial apportion-
ment ratio elected for two years on ‘ten-
year apportionment plan, Ohio 11 2, XI

3

Compensation

President of Semite, teo below, thh title,
PRESIDENT Or SENATE— COMPENSATION;
speaker, see below, this title, speaker—
COMPENSATION,

In General

As provided hy law. Ind IV 29; lowa III
25; Minn IV 7: Miss IV 40; Nev IV 33;
NJ IV See IV 7, 8.

As provided by law, but no legislature to
fix its own compensation. Mont V 0; Wyo
111 0,

Fixed compensation to be proscribed by law
und no other allowance or perquisites
cither in payment of postago or otborwise.
Ohio Il 31

Such salary and allowances as prescribed
by law. Until othorwiso provided, to re-
ceive $2500 for each general session nnd
$1500 for each budget session. H |Ill
10, XVI1 17.

Such salary and mileage for regular and
special sessions as fixed by law and no
othor compensation whatever, whether ior

service upon committee or otherwiso. Fa
Il 8.

No pay or perquisites other than salary and
milcago. Nobr 111 7.

No pay or perquisites except per diem and
mileage. SD Il 6.

No other compensation for services except
Balary, usual expenses of transportation,
stationery allowance. Del Il 15.

No additional compensation for service upon
recess committee, except committee ap-
pointed to examine work of statutory re-
vision commission. Mass Am LXV.

No legislator to receive additional compen-
sation for services rendered in connection
with deconnial statutory revision. Mo Il
34.
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MEMO RANDUWM January 26, 1989

SUBJECT: Open meetings: the laws from other states
(SJR 1)

TO: Senator Arliss Sturgulewski

FROM: Richard A. Bradley

Legislative CounselV

McKie Campbell asked me to provide you with a study that |
did last year on the laws of the other states that have open

meetings. I used in my review a listing of such laws that
was 1initially prepared by the House Research Agency (that I
regretfully seem unable to find a copy of; 1 assume one 1is

available from them).

Initially, 1 reviewed the constitutions and laws of Oregon
and California in some detail in the context of the question
whether either state would void a law for a violation of
open meeting requirements.

A brief summary of the provisions would be that neither
state has any provision voiding laws for violations of the
open meetings laws of those states.

Nor do the constitutions of those states lead to that re—
sult.

The California Constitution provides that the "proceedings
of each house and the committees thereof shall be public
except as provided by statute or concurrent resolution, when
such resolution is adopted by two-thirds vote of the members
of each house, . . ."™ Art. 1V, sec. 7(c), California Con—
stitution.

The enabling legislation at Secs. 11120 - 11131 of the
California (Government) Code does not apply to the legisla—
ture but rather only to state executive branch agencies.
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And 1 believe that no provision of that law provides that
action taken in violation of it is void. The only remedies
offered in those sections of the California law is the au-—
thorization of litigation seeking mandamus or injunctive
relief (Sec. 11130), costs and attorney fees (Sec. 11130.5),
and a provision making the conduct a misdemeanor (Sec.
11130.7).

California does, however, have an open meetings law specifi—
cally concerned with the legislature. See Secs. 9027 -
9031, California (Government) Code.

The legislative formulation of art. 1V, sec. 7(c), quoted
above, provides that all "meetings of the Assembly and Sen-—
ate and the committees and subcommittees thereof, and any
conference committee, shall be open and public and all the
proceedings shall be conducted openly so that the public may
remain informed, except as otherwise provided in this arti—
cle. All meetings of any conference committee shall be open
to press representatives accredited by the Joint Rules Com—
mittee."™ Sec. 9027.

Two sanctions are stated: (1) a knowing violation is a mis—
demeanor. Sec. 9030; and (2) a mandamus or 1injunctive
action for declaratory relief may be filed. Sec. 9031.

The Oregon laws are consistent.

The Oregon Constitution provides that the "deliberations of
each house, of committees of each house or joint committees
and of committees of the whole, shall be open.™ Art. 1V,
sec. 14, Oregon Constitution. The section also directs each
house to adopt rules to implement the section and both
houses are directed to adopt joint rules relating to joint
legislative activity.

ORS Secs. 192.610 - 192.690 are ambiguous as to whether they

apply to legislative Acts or legislative proceedings. I can
find no provision within these sections that uses terms to
be expected in laws applying to the legislature. But 1 can

find no specific provisions that do apply to the legisla—
ture; since we do not have access to the .legislative rules,
that may well be the the location of those provisions.

Sec. 192.680 establishes the policy that the court may order
equitable relief as it considers appropriate. The law also
provides that
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A decision shall not be voided if other equitable re—
lief is available. The court may order payment to a
successful plaintiff in a suit brought under this sec—
tion of reasonable attorney fees at trial and on ap-—
peal, by the governing body, or public body of which it
is a part or to which it reports. ORS, sec. 192.-
680(1).

This remedy may be offered because it would be very unlikely
that a plaintiff could prove "actual damages™ for a vio—
lation of the law.

The law also provides that if the violation was a "result of
wilful misconduct by any member or members of the governing
body, that member or members shall be jointly and severally
liable to the governing body . . . for the amount paid un—
der subsection (1)."

Finally, the Oregon law provides that "the provisions of
this section shall be the exclusive remedy for an alleged
violation of ORS 192.610 - 192.690."

I believe it is accurate to note that neither California nor
Oregon will void a legislative Act for a violation of their
open meetings laws. The laws also suggest that sanctions
against members whose conduct is wilful 1is a proper re—
course.

In addition, || have reviewed about half of the laws of the
other states. Since some kind-of pattern appears in the
laws of the states that | did review, | discontinued the

review. Let me make some observations about the laws and
then offer the individual analyses of the states from
Alabama through Missouri.

First, and I think this is significant, I found no case
where an Act of a legislature was avoided. It appears that
no action was avoided (or challenged until Abood) where the
violation was based only on the actions of a committee or
subcommittee of the legislative body.

There is some logic to this point. While committee recom—
mendations are useful, a member may vote for or against fi—
nal passage based on or in spite of recommendations of a

committee. What one committee does may be disregarded by a
subsequent committee or used for entirely different reasons.
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It should not follow that the action by a committee vitiates
the final legislative action.

In probably every state, state constitutions will require
votes on final enactment to be public. Whether a disregard
of committee action that violates open meeting concepts (if
final action is open) 1is a serious loophole or an unfortu—
nate expectation may be debatable but it appears to explain
why the application of open meeting concepts to legislative
action does not result in the avoidance of the final legis—
lative action. The legislature should have the power to
cure the defects 1in legislation caused by a committee of the

legislature.

While the senate and the house each seem to have their own
different ideas about the amount of debate required for
adoption, it is quite different for a court to order the
legislature to engage in "substantial, de novo, independent
and public reconsideration of those substantive matters pre—
viously discussed in private.”" That remedy was requested in
Abood v. League of Women Voters of Alaska, 743 P.2d 333, 334

(Alaska 1987).

The amount of debate required to cure a violation is the

kind of question that the courts would be required to ad-—
dress if a violation by a committee 1is permitted to taint

the final legislative action fatally. ITf I am correct that
only violations by the enacting body will cause action to be
void, the cure for violations is not a problem since no vio—
lation by the legislature itself will (or can) occur.

Finally, an analysis of state laws. While it has been sug-—
gested (by the House Research Agency report) that each state
has an open meeting law, it is far from true that the cita—
tions offered prove that the legislatures have uniformly
subjected themselves to such laws. And let me note also
that this study was done 10 months ago; it might be a little

dated.

Alabama. I could find no laws at the citation suggested in
the HR report. Title 13 has been repealed. No entries 1in
the index for the topic.

Arizona. Sec. 38.431. Applies to the legislature. No case
in annotation appears to have challenged legislative viola—
tions. Only applies when a quorum iIs present according to
AG opinion. Court may impose a fine of not to exceed 6500.
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Sec. 431.07. Public body may not expend public money to de—

fend action under certain circumstances. Sec. 431.07. Eil—
ther house of legislature may exempt itself by adoption of
rule or procedure. Sec. 431.08(B). Does not apply to con-—

ference committees of legislature or any caucus.
Sec. 431.08(A); conference committees shall nonetheless be

open.

Arkansas. Citation incorrect: see A.C.A. 25.19.101 et seq.
Open meetings section does not apply to the legislature.
Sec. 25.19.106. Misdemeanor penalty for violations of $200
or 30 days (sec. 25.29.104). Action taken notvoid unless
adopted at a public meeting. Sec. 25.19.106.

California. Citation given (sec. 11120 et seq., Cal. Gov"t
Code) applies only to executive branch agencies. See above
for comments on sections applicable to the legislature.

Colorado. C.R.S. sec. 24.6.401 et seq. Applies to the leg—
islature. Sec. 24.6.402. Does not apply to "chance meeting
or social gathering at which discussion of public business

is not the central purpose.”™ Sec. 24.6.402(2.1). Pro—
visions on invalidity may not apply to the legislature: "(4)
No resolution, rule, regulation, ordinance, or formal action
of a board, committee, commission, or other policy-making or
rule-making body shall be valid unless taken or made at a
meeting that meets the requirements .. ." Note that while
it applies to a committee in the legislature, a committee 1is

not a policy making body.

Connecticut. G.S.C. sec. 1.21. Appears to apply to the
legislature. Sec. 1.21(a). Establishes notice; has no pro—
vision explicitly establishing application to the legisla—
ture or providing for the implications of violations (even

as to executive branch agencies).

Delaware. 29 D.C.A. sec. 10001 et seq. Includes legisla—
ture. Sec. 10002. "Any action taken at a meeting in vio-—
lation of this chapter may be voided by the Court of Chan—
cery” within 60 days of notice of the action but not more
than 6 months from the action. Sec. 10005(a)- No anno—
tations regarding violations by the legislature.

Florida. Ch. 286, F.S. at 011. Does not apply to the leg—
islature. Sec. 286.011 (). Did not determine whether othe:*

law applies to the legislature.
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Georgia. 0.C.G. sec 50-14-1 et seq. Not applicable to the
legislature.

Hawaii . H.R.S, sec. 92.3. Does not apply to the legisla—
ture. Sec. 92.10; rather, will be subject to rules adopted
by the legislature (I have not found such rules). Executive
action voidable on "proof of willful violation."” Sec. 92.-

11+

Idaho. 1.C. sec. 67-2340 et seq. General sections do not
apply to the legislature. Sec. 2341. Open legislative
meetings required. Sec. 2346. Curiously, there 1is no
statutory authorization for any executive session by legis—
lative committees: "All meeting . . . shall be open at all
times™; 1 suggest the section cannot be taken seriously.
Action taken at a meeting that violates the sections is null
and void. No cases construing statute in context of suit
against legislature for its violation.

Illinois. 102 111. A.S. sec. 41 et seq. Includes "legisla—
tive . . . bodies of the state . . . except the General As—
sembly and committees or commissions thereof.” Sec. 41.02.
Did not find any specific sections applying to the legisla—
ture .

Indiana. B.I.S_A. sec. 5-15-1.5-1. Appears to apply to the
legislature. Sec. 5-14-1.5-2(a). Notice requirement do not
apply to the legislature. Sec. 5-14-1.5-5(g). Citizen may
enjoin action taken at an executive session or to declare
void action in violation of notice requirements (not applic—
able to legislature). Sec. 5-14-1.5-7(a). Court may award
costs and attorney fees if action was knowing and intention—

al. Sec. 5-14 - 1.5-7(f).

lowa. The correct citation is chapter 21 1in the 1987 code.
The chapter does not apply to the legislature. Remedies
include assessment of fines of $100 to $500 for partici—
pants; no fines for a person who voted against the violating
meeting or acted in good faith or in reliance of legal ad-—
vice. Sec. 21.6(3). Costs and attorney fees for prevailing
party who establishes the violation. Sec. 21.6(3). Voids
the action taken in violation if the case 1is brought within
six months of the action on a determination that the public
interest in the enforcement of the open meeting policy out—
weighs the public interest in sustaining the validity of the
action taken; doesn®"t apply to an action regarding the issu—
ance of bonds or other indebtedness of a governmental body
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if a public hearing, election, or public sale has been held.
The court may remove an individual who has engaged in two
prior violations in which damages were assessed during the
memoer®s term. May issue a mandatory injunction punishable
by civil contempt. Ignorance is no defense.

Kansas. 75 K.S.A. sec. 4317 et seq. Appears to apply to the
legislature. Sec. 4318. Violators subject to a $500 civil
penalty. Any binding action taken 1in violation is voidable
in an action brought by the attorney general or county at—
torney. Sec. 4320. Court may award costs and attorney
fees. Exceptions for impeachment are made. Sec. 4318. One
annotation says that there was no "authority for private
individual to bring action to void acts performed in viola—
tion of open meetings law. Stoldt v. City of Toronto, 678
P.2d 153 (Kansas 1984). Unannounced gathering prior to of—
ficial meeting violates the law. Coggins v. Public Employee
Relations Board, 581 P.2d 817.

Kentucky . KRS 61.805. Appears to apply to the legislature.
Sec. 61.805(2), but with some "exceptions™: "committees of
the general assembly other than standing committees™. Sec.

61.810(9). Courts majr enforce by injunction. Sec. 61.845.

Curiously, though there are pages of annotations of opinions
of the attorney general as well as court decisions, no case

involves the legislature.

Louisiana. RS 42.5 1is the law; a 1981 amendment deleted the
language that exempted the legislaturein those words but
the words now used do not include the legislature.

Sec. 42.4.2(2). A specific section authorizes closed or ex—
ecutive sessions of legislative houses and committees. Sec.
42.6.2. The law also exempts "chance meetings, social
gatherings, or other gatherings at which only presentations
are made to members of the legislature or members of either
house thereof or of any committee or subcommittee if no vote
or other action, including formal or informal polling of
members, 1is taken.™ Sec. 42.6.2(C). The legislature is ex—
empted from requirement applicable to executive agency that
meetings for the year be announced at the beginning of the
year. Sec. 42.7. Suits to void action must be filed within
60 days of the action.

Maine. 1 MRSA sec. 401 et seq.Applies to the legislature.
Sec. 402.2. For violations of the policy: "If any body or
agency approves any ordinances, orders, rules, resolutions,
regulations, contracts, appointments or other official
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action in an executive session, this action shall be illegal
and the officials responsible shall be subject to the pen-—

alties hereinafter provided"”. I note that "Acts"™ are not
included. The penalty is a class E crime, probably a mis—
demeanor. No case examines a challenge to a legislative
enactment.

Maryland. 76A A.C.M., sec. 7 et seq., reorganized as 10
A_.C.M., 501 et seq. in the 1984 edition. Regarding enforce—
ment, the law says: . . . the court may declare void any
final action taken at a meeting held in wilful violation of
[the law] 1if the court finds no other remedy would be ade—
guate under the circumstances. However, the action of a pub—
lic body may not be voided because of the violation . . . by
any other public body."” Sec. 10- 510(a)(2); sec. 10-510(e)
authorizes 1injunctions or other appropriate relief. The
section specifically excludes actions appropriating public
funds, levying taxes, or providing for the issuance of

bonds, notes, or evidences of public obligation from the
authority of the court to void actions. Sec. 10-510(a). No
case examines a challenge to a legislative enactment.

Massachusetts. 30A M.G.L.A. sec. 11A. Does not apply to
the general court (legislature) or the committees or recess
committees of the general court. Sec. 11A.

Michigan. Michigan has a constitutional provision requiring
open meeting unless the public welfare requires otherwise.
Art. 4, sec. 20. The current citation to the general law is
15 M.C.L.A. sec 261 et seq. "Public body"™ 1is defined as

"any state . . . legislative . . . body, including a . . .
committee, subcommittee . . . empowered by the state consti—
tution . .. to exercise governmental . . . authority ..
. Sec. 15.262(a); under 15.262(d), "decision" includes a
"vote . . .wupon a . . . bill . __" Attorney General

opinions are consistent that committee action is covered. A
reenactment complying with the act cures a prior enactment
that was deficient; the effective date is on the reenact—
ment. Sec. 15.270. No case addresses a challenge to a leg—

islative enactment.

Minnesota. M.S. 471.705. Does not apply to the legisla—
ture.

Mississippi. Not reviewed.
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Missouri. M.R.S., sec. 610.010 et seq. Applies to the leg—
islature. Sec. 610.010(2). Violations include injunctive
relief. Sec. 610.027(1). Civil fines of not more than $100
are authorized. Sec. 610.027(3). Actions may void the
action on evidence that the governmental body violated the
section "if the court finds under the facts of the particu—
lar case that the public interest in the enforcement of the

policy . . . outweighs the public interest in sustaining the
validity of the action taken at the closed meeting, record,
or vote." Sec. 610.027(4). Injunctive relief is au—
thorized. Sec. 610.030. No annotation applies a challenge

to a legislative enactment.
ITf I may be of further assistance, please advise.

RAB:gc
G6/049
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Article fl. Agency Meetings Public.

Section
"110. Agency meetings public
312. State policy regarding meetings

Sec. 44.62.310. Agency meetings public. <u) All meetings of a
legislative body, of a board of regents, or of an administrative body,
board, commission, committee, subcommittee, authority, council,
ugency, or other organization, including subordinate units of the
above groups, of the state or any of its political subdivisions, including
but not limited to municipalities, boroughs, school boards, and all
other boards, agencies, assemblies, councils, departments, divisions,
bureaus, commissions or organizations, advisory or otherwise, of the
state or local government supported in whole or in part by public
money or authorized to spend public money, are open to the public
except as otherwise provided by this section. Except for meetings ofa
house of the legislature, attendance and participation at meetings by
members of the public or by members ofa body may be by teleconfer—
encing. Agency materials that are to be considered at the meeting
shall be made available at teleconference locations. Except when voice
votes are authorized, the vote shall be conducted in such a manner
that the public may know the vote ofeach person entitled to vote. The
vote at a meeting held by teleconference shall be taken by roll call.
This section does not apply to any votes required to be taken to orga—
nize a public body described in this subsection.

(b) Ifexcepted subjects are to be discussed at a meeting, the meet—
ing must first be convened as a public meeting and the question of
holding an executive session to discuss matters that come within the
exceptions contained in (c) of this section shall be determined by a
majority vote of the body. No subjects may be considered at the execu—
tive session except those mentioned in the motion calling for the exec—
utive session unless auxiliary to the main question. No action may be
taken at the executive session.

(©) The following excepted subjects may be discussed in an execu—
tive session:

(1) matters, the immediate knowledge of which would clearly have
an adverse effect upon the finances of the government unit;

(2) subjects that tend to prejudice the reputation and character of
any person, provided the person may request a public discussion;

(3) matters which by law, municipal charter, or ordinance are re—
quired to be confidential.

(d) This section does not apply to

(1) judicial or quasi-judicial bodies when holding a meeting solely
to make a decision in an adjudicatory proceeding;

(2) juries;

311
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(y parole or pardon boards;

14) meetings of a hospital medical staff; or

5) meetings of the governing body or any committee of n hospital
when holding a meeting solely lo act upon matters of professional
qualifications, privileges or discipline.

) Reasonable public notice shall be given for ail meetings required
to be open under this section. The notice must include the date, time,

und place of the meeting, and

location of any teleconferencing facilities that will

if the meeting is by teleconference the

be used.

(0 Action taken contrary to this section isvoid. (8 1art VI (ch 1) ch

143 SLA 1959; am H ch 48 SLA

S 1ch 7 SLA 1969; am
1972; am 5 1 ch 189 SLA 1976;

Effect of amendments. — The 1985
amendment in subsection (a) added the
second, third, and next-to-last sentences

and in the last sentence substituted "a
NOTES TO
"Meeting". — A private meeting be-

tween a quorum of the Anchorage Munici-
pal Assembly and a developer to discuss
in detail the developer's application for re-
zoning violated‘this section; a "meeting”
for purposes of the Open Meetings Act in-
cludes every step of the deliberative and
decision-making process when a govern-
mental unit meets to transact public busi-
ness. The rezoning ordinance later passed
by the assembly that allowed a modified
plan of development was therefore held
void. Brookwood Area Homeowners Ass’n
v. Municipalitv of Anchorage, Sup. Ct. Op.
No. 2953 (File Nos. S-575, S-629), 702
P.2d 1317 (19851.

Findings. — There is nothing in the
Administrative Procedure Act requiring a
board to make any findings when exercis-
ing its quasi-legislative function, and
therefore there is nothing in the act regu-
lating the manner in which findings must
be adopted or approved. State v. Hebert,
Ct. App. Op. No. 748 (File A-1743),

P.2d (1987).

am

1966; am &1 ch 78 SLA 1968; am

1,2 ch 98 SLA 1972; am &2 ch 100 SLA

82, 3 ch 54 SLA 1985)

public body described” for "the bodies
specified" and added the last sentence of
subsection (el.

DECISIONS

Legislature's alleged violation of
Open Meetings Act held
nonjusticiablc. — The Open Meetings

Act, as it applies to the legislature, like
the legislature's Uniform Rule 22, merely
establishes a rule of procedure concerning
how the legislature has decided to conduct
its business; a failure to follow a rule of
procedure is not the subject matter ofjudi-
cial inquiry where there are no allega-
tions that the legislature, acting pursuant
to or in violation of one of its rules of pro-
cedure, has infringed on the rights of a
third person not a member ofa legislature
or has ignored constitutional restraints or
violated fundamental rights. Abood V.
League of Women Voters, Sup. Ct. Op. No.
3230 (File Nos. S-1831, S 1841, S-1957),
743 P.2d 333 (1987).

Applied in Meiners v. Bering Strait
School Dist., Sup. Ct. Op. No. 2857 (File
Nos. S-125, S-140), 687 P.2d 287 (1984);
Abood v. Gorsuch, Sup. Ct. Op. No. 2958
(File No. S-706), 703 P.2d 1158 (1985).

Sec. 44.62.312. State policy regarding meetings, (a) It is the

policy of the state that
(1) the governmental
aid

units mentioned

in AS 44.62.310(a) exist to

in the conduct of the people 3 business;

(2) it is the intent of the law that actions of those units be taken
openly and that their deliberations be conducted openly;
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(3) the people of this state do not yield their sovereignty to the
agencies which serve them;

ispital (4) the people, in delegating authority, do not give their public ser-
sional vants the right to decide what is good for the people to know and what
is not good for them to know;
luired (5) the people’ right to remain informed shall be protected so that
time, they may retain control over the instruments they have created;
ee the (6) the use of teleconferencing under this chapter is for the conve-
nience of the parties, the public, and the governmental units conduct-
i1)ch ing the meetings,
6, am (b)  AS 44.62.310(c)(1) shall be construed narrowly in order to effec-
)SLA tuate the policy stated in (a) of this section and avoid unnecessary
>) executive sessions. (8 3 ch 98 SLA 1972; am § 4 ch 54 SLA 1985)
bodies Effect of amendments. — The 1985
ence of amendment added paragraph (6) of sub-
section (a).

NOTES TO DECISIONS

Quoted in Brookwood Area Home- age, Sup. Ct. Op. No. 2953 (File Nos.
owners Ass'n v. Municipality of Anchor- S-575, S-629), 702 P.2d 1317 (1985).

on of

held

-etlihkgs Article 7. Legislative Review of Rules.

e, lIke

nerely . . .

m--ming Sec. 44.62.320. Legislative annulment of regulations and re-

induct view.

ule of

_fj”di' Editor's notes. — The AlaskaConst.,, mentioned in the notesto decisions was

Is”:gr?i art. 11, § 22 amendment proposal that was defeated in the November, 1984election.

if pro- . .. . L .

mof a Article 8. Administrative Adjudication.

iature

nts or Section Section

od v. 330. Application of AS 44.62.330 —  410. Time and place of hearing

a. No. 44.62.630 600. Voting procedure

19571,

Strait Sec. 44.62.330. Application of AS 44.62.330 — 44.vi2.630.

(File (@ The procedure of the state boards, commissions, and officers listed

984); in this subsection or of their successors by reorganization under the

fgl’B constitution shall be conducted under AS 44.62.330 — 44.62.630. This
procedure, including, but not limited to, accusations and statements of
issues, service, notice and time and place of hearing, subpoenas, depo-

the sitions, matters concerning evidence and decisions, conduct of hear-
ing, judicial review and scope ofjudicial review, continuances, recon-

tto sideration, reinstatement or reduction of penalty, contempt, mail vote,
caths, impartiality, and similar matters shall be governed by this

ken chapter, notwithstanding similar provisions in the statutes dealing

with the state boards, commissions, and officers listed. Where indi-
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Joint committee which acts between legislative sessions

constitutes a subcommittee of the Legislative Council

for administrative purposes. A special or joint com-—
mittee may expend money only in accordance with an ap-—
propriation made for the work of the committee.

(d) A committee may not be established wuiless
authorized by law or by the Uniform Rules.

OPEN AND EXECUTIVE SESSIONS

RULE 22. OPEN AND EXECUTIVE SESSIONS. (a) All
meecings of a leg! .lacive body are open to all legisla—
tors, whether or not they are members of the particular
legislative body that 1is meeting, and to the general
public except as provided in (b) of this rule.

(b) A legislative body may <call an executive
session at which members of the general public may be
excluded for the following reasons:

(¢D) discussion of natters, che imme
knowledge of which would adversely affect the finances
of a government unit;

(2) discussion of subjects that ten
prejudice che reputation and character of a person?

3) discussion of a matter that may, b
be required to be confidential.

(c) When a legislative body desires co call an
executive session in accordance with (b) of this rule,
the body shall first convene as a public meeting and
Che question of holding an executive session shall be
determined by a majority vote of the members presenc.

(d) The provisions of this rule may not be inter-

preted as permitting the exclusion of a "legislator from
an executive session, whether or not the legislator 1is
a member of the body that 1is meeting. A legislator not
a member of <che body holding an executive session
shall, however, be subject to che same rules of con-—
fidentiality and de"corum as pertain co regular members
of the body.

COMMITTEE MEETINGS

RULE 23. COMMITTEE MEETINGS. () Written notice
of the time, place and subject matter of all meetings
of standing, special, and joint committees during a
week shell be provided by the person who chairs che
commictee to che chief clerk or secretary by 4:00 p.m.
on tne preceding Thursday. The person who chairs the
committee to which a bill or resolution is first refer—
red shall provide to the <chief <clerk or secretary
written notice of the time and place of the first
public hearing on the bill or resolution ac lease five
days before the hearing. However, chis requirement may
be waived by motion of the person who chairs the com—
mictee co which a bill or resolution 1is firsc referred
if concurred in by majority vote of the full membership
of the house. The chief olerk or secretary shall
publish and distribute copies of the weekly schedule of
committee meetings and of the five-day notice or hear —
ing.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 9, 1989

SUBJECT: Open meetings: "wilful™ v. "intentional"”
(CSSJR 1(C )

TO: Senator Pat Rodey

FROM: Richard A. Brauley

Legislative Counsel

You have requested a committee substitute sponsor blank that
would change "wilful"™ in Sec. 24(d) to "intentional". It is
enclosed.

You also ask that we comment on the desirability of the
change.

The criminal code [see AS 11.81.900(a)(1)] uses the word
"intentionally"” to describe conduct "when the person®s
conscious objective is to cause that result”™ and the word is
probably a synonym for the "wilful" that was used in SJR 1;
in this context, "intentionally” 1is contrasted with
"knowingly", "recklessly”™, and "criminally negligent”™ to
describe other degrees of knowing conduct.

SJR 1 does not propose a rule that has any analogy to
criminal laws; the provisions of Sec, 24(d) specifically
provide for a civil fine.

Having said that, 1 do not believe that | have much to add.
I do not believe that the office has a preference for
"intentional”™ over "wilful™ in this context.

The Alaska Supreme Court has suggested that the word
"wilful™ 1is not a term ofart, North State Tel. Co. V.
Alaska Pub. Util. Comm®*n,522 P.2d 711 (1974) , and its
meanings will vary according to the context.

The word "wilful” often denotes a*u act that was done
voluntarily, knowingly, or permissively-- as distinguished
from the accidental act or the act that occurs beyond the



Senator Pat Rodey
Page 2
March 9, 1989

control of an individual. The court does suggest in the
North State case that in the context of the criminal codes
generally, "wilful™ conduct carries a connotation of a bad
purpose; the court agrees that it does not have that meaning
where the act in question 1is viewed in a civil context and
is not per se wrong (but merely prohibited).

In my view, "intentional™ works well if your intent is to
penalize only those who facilitate the violation. On the
other hand, if you wish to penalize all those who
participate in a closed meeting, knowing that the meeting
violates open meeting requirements "wilful”™ might be
better..

RAB:Imb:kb
L7/028

Enclosure
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Bradley
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Original sponsors: Sturgulewski, Fischer,

Kerttula, et al.

IN THE SENATE
CS FOR SENATE JOINT RESOLUTION NO. 1 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
open meetings.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article 1, Constitution of the State of Alaska, 1is amended
by adding a new section to read:

SECTION 24. MEETINGS OPEN. (@) Except as provided in (b) of
this section, private and substantive discussions or debates on legis—
lation under 1its jurisdiction by a quorum of a hous? of the legisla—
ture or of a committee are prohibited.

(b) The legislature or a committee of the legislature may meet
in executive sessions authorized by law.

(c) A court may not prescribe rules or procedures for the con—
duct of legislative business or invalidate legislation because of a
viola”.on of this section.

(d) A court may impose acivil fine upon a member of the legis—
lature for an intentional violation of this section and may impose
other sanctions authorized by law.

(e) The legislature may implement this section.

* Sec. 2. INTENT. (a; The purpose of the amendment to art. I, Consti—
tution of the State of Alaska, proposed in sec. 1 of this resolution is to
make openness 1in government the rule and secrecy theexception. Theamend—
ment ensures that the public is not excluded during the substantive delib—
erative and decision-making stages of the budgetary and lawmaking process.

(b) This amendment provides a basis for judicial enforcement of the

-1- CSSJR H )
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existing open meetings law (AS 44.62.310 - 44.62.312) or an amendment to
the extent that the provisions are consistent with the amendment proposed
in sec. 1 of this resolution, notwithstanding art. 1IlI, secs. 6 and 12,
Constitution of the State of Alaska. The amount of civil fines authorized
by this amendment mav be established by Ilaw.

(c) This amendment is not intended to prevent the free flow of 1ideas
among legislators or their participation 1in public forums, community
events, site visitations, or social events.

(d) In the preparation of 1its neutral summary under AS 15.58.-
020(6)(C), the Legislative Affairs Agency shall consider the statement of
legislative intent contained in (a) - (¢) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity

with art. X111, sec. 1, Constitution of the State of Alaska, and the elec—

tion laws of the state.
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- ] . 3/28/89
Original sponsors: Sturgulewski, Fischer,
Kerttula, et al.

IN THE SENATE
CS FOR SENATE JOINT RESOLUTION NO. 1 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
open meetings.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article 1, Constitution of the State of Alaska, is amended
by adding a new section to read:
SECTION 24. MEETINGS OPEN. (a) Except as provided in (b) and
(e) of this section, private and substantive discussions or debates on
legislation under its jurisdiction by a quorum of a house of the
legislature or of a committee or”subcommitted”o”™ the legislature are

" vy et
prohibited.-

(b) The legislature or a committee or a subcommittee of the
legislature may meet 1in executive sessions authorized by law.

(c) A court may not prescribe rules or procedures for the con—
duce of legislative business or invalidate legislation because of a
violation of this section.

(d) A court may impose a civil fine upon a member of the legis—
lature for an intentional| violation of this section and may impose
other sanctions authorized by law.

(e) Thlra section does not restrict discussion between two legis—
laters

(f) The legislature may implement this section.

* Sec. 2, INTENT. (a) The purpose of the amendment to art. 1, Consti—
tution of the State of Alaska, proposed in sec. 1 of this resolution 1is to

»
make openness in government the rule and secrecy the exception. The

1- CSSR 1 )
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amendment ensures that the public 1is not excluded during the substantive
deliberative and decision-making stages of the budgetary and lawmaking
process.

(b) This amendment provides a basis for judicial enforcement of the
existing open meetings law (AS 44.62.310 - 44.62.312) or an amendment to
the extent that the provisions are consistent with the amendment proposed
in sec. 1 of this resolution, notwithstanding art. 1Il, secs. 6 and 12,
Constitution of the State of Alaska. The amount of civil fines authorized
by this amendment may be established by law.

(c) This amendment 1is not intended to prevent the free flow of ideas
among legislators or their participation 1in public forums, community
events, site visitations, or social -events or to restrict discussions
between two legislators who constitute a quorum of a committee or subcom—
mittee, whether or not they are in attendance at a properly-called meeting
of the subcommittee.

(d) In the preparation of 1its neutral summary under AS 15.58.-
020(6)(C), the Legislative Affairs Agency shall considerthe statement of
legislative intent contained in (a) - (c¢) of this section.

* Sec. . The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity
with art. XIll, sec. 1, Constitution of the State of Alaska, and the elec—

tion laws of the state.
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Offered: 3/20/89 6-0316E
Referred: Judiciary

Original sponsors: Coghill, Kelly,
Kerttula, et al,

IN THE SENATE BY THE STATE AFFAIRS COMMITTEE
CSFOR SENATE JOINT RESOLUTION NO. 3(—StarH—A—ffAirs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
repeal of regulations by the legisla-
ture.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article 11, Constitution of the State of Alaska, isamend-
ed by adding a new section to read:
SECTION22. REPEAL OF REGULATIONS.The legislature may repeal a

regulation adopted by a state department or agency (when ~feJre- te"gisTa-

—feﬂmeJ%ffﬁmmm“7?Ft the regulation does not reflect the intent of the
fwW T, ter
law.l The repeal of the regulation is effective thirty days after the

N -
passage of aj"jointWesolution by a majority vote of the membership of

each house unless the joint resolution specifies a different effective
date.

* Sec. 2. LEGISLATIVE [INTENT. (a) The legislature in proposing this
constitutional amendment to the people is seeking the ability to repeal, by
joint resolution, administrative regulations that do not reflect the intent
of the legislature. Administrative regulations are adopted by the state
administration to implement laws passed by the legislature by at least a
majority vote. Under the existing provisions of the state constitution, if
the legislature believes that the regulation does not properly implement
the legislative intent, the legislature can overturn the regulation only by
passing a bill. Each bill passed by the legislature is subject to veto by
the chief administrator, who 1is the governor. When a bill other than an

appropriation bill 1is vetoed, the legislature may override that veto only

SJR003b -1- CSSJR 3(SA)
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during a joint session of both legislative houses by an affirmative vote of
two-thirds of the membership. The difficulty in achieving the necessary
two-thirds veto override vote in opposition to the governor and the gover-
nor"s administration, the expense of special legislative sessions to
address vetoes that occur after the adjournment of vregular legislative
sessions, and the force of law that regulations enjoy, have resulted in
adverse effects on the public and thus have led the legislature to propose
this amendment.

(b) In the preparation of 1its neutral summary under AS 15.58.020
(6)(C), the Legislative Affairs Agency shall consider the statement of
legislative intent contained in (a) of this section.

(c) In the preparation of the true and impartial summary of the
amendment under AS 15.50.020, the lieutenant governor or the director of
elections shall consider the statement of legislative intent contained in
(a) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity
with art. XIIl, sec. 1, Constitution of the State of Alaska, and the -elec-

tion laws of the state.

CSSJR 3(SA) 2. SJR003b
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SJR 3

counting purposes. However, these costs are based on the
assumption that all candidates and issues will fit on three
ballot cards, which is the norm. 1t should be noted,
however that should the inclusion of this issue require a
4th ballot to be printed, the cost increase would have to be
calculated at 16 cents per ballot x approximately 320,000
voters. The total cost of printing the additional ballot
card would be $51.2.

Under these circumstances the fiscal note would be:



Alaska State Legislature

SENATE
Official Business P.O. Box V
State Cupitol
Juneau, "Alaska i997H r\
V(L 111 VL
j
MEMORANDUM
/MAR o 2 1983
- JAN faiks
To: Senator Jan Faiks
Senate Judiciary irpersom” SENATE OFFICE
From: Senator Jack Cog
Re: CS for SJR 3; Le of Administrative

Regul

Date: March 22, 1989

Please schedule SC for SJR 3 for committee hearing as soon as
possible. 1 would like to see this bill move through the

House this session.

Attached you will find the back up information 1 supplied the
Senate State Affairs Committee. This information still
applies to the CS, which 1 support. The brevity of the State

Affairs CS 1s an Improvement.

Additionally, you will find attached a memo to a Mr. Bill
Cotten from the DADS AGAINST DISCRIMINATION (D.A.D.) group.
This memo is another example of regulations going beyond the

law.

One further example which we have been made aware of by D.A.D.
is found iIn AS 47.23.065, Waiver of Child Support, and the
implementing regulations found at 15 AAC 147.120. The Statute
is very broad, the regulations extremely narrow, and the
result i1s the legislated policy has been negated.

Thank you for your prompt consideration.
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Box 55028 -
North Pole, Alaska *>h o iV
1907) 4860862

MEMORANDUM

To: Senator Pat Pourchot
Senate State Affairs
Senate State Affai

From: Senator Jack

Re: Backup for SJR 3;

Date: March 14, 1989

Intent: The i1ntent of this proposed amendment to the
Constitution of the State of Alaska, is to provide a mechanism
for the legislature, as representatives of the people from
which we derive our legislative authority, to oversee the rule
making power granted the executive branch as a result of
enacted legislation.

Background: This proposal has been placed on the ballot on
three previous occasions. Each time it failed. The following
chart is provided for your consideration.

1980 1982 1984 1986 1988
Yea®s 58,808 N/A 91,174 65,176 N/A
Nay"s 82,010 N/A 98,856 94,299 N/A
Total
Proposition
Votes 140,818 N/A 190,030 159,475 N/A
Total
Election
Vote Cast 162,653 199,358 213,173 182,526 203,433
Total Reg.
Voters 258,742 266,224 305,262 292,274 292,441
Proposition
Failure % 16.0% N/A 4_0% 18.2% N/A
% Voter
Turn Out 63% 75% 70% 62% 70%



Senator Pat Pourchot - 2 - March 14 1989
Senate State Affairs Members

From this chart it i1s interesting to note the difference
between the total number of votes cast on the proposition and
the total number of votes cast in the election. For 1980 this
number is 21,835; for 1984 it is 23,147; and for 1986 the
difference is 23,143. It appears that each time this ballot
measure has been brought up, between 11 percent (1984) an 13
percent (1980 and 1986) of the electorate did not know what
they were voting for.

The Administration has always opposed this resolution. This
iIs to be expected.

Attachments

1. Ballot Proposition No. 1, 1980.
2. Ballot Proposition No. 1, 1984.
3. Ballot Proposition No. 2, 1986.

4. Letter from the Department of Law,
to Representative M. Mike Miller, Dated May 8, 1986.

Rational; 1 have resurrected this issue of legislative
oversight of the policy setting ability of the executive
branch, because the Constitution established the Legislature
as the policy branch of government.

We have seen increasing numbers of administrative
regulations promulgated to implement legislative policy, as
established in the legislation we pass, that either ignores
the legislative directive or goes beyond the limits of what
the Legislature intended.

As an example, in 198b the Legislature passed a bill that
allowed “work commitments™ on certain oil and gas leases to
be extended by the Department of Natural Resources. The bill
was half a page long and very Cirect. The intent as 1 recall
was to retain the nearly 30% royalty rate that would result
from production on these lease and to give the lease holder
relief from the crashing oil market. The DNR wrote 14 pages
of regulations to implement this policy. The result was that
the lease holder lost his leases, the state put th"un up 1In
another lease scle, and the leases were sold at 12 3/4 percent
royalty.

Another example iIs the regulations established by the
State Board of Dental Examiners regarding licensure of new
dentists by credentials. It 1s obvious that the iIntent of the
Statute (AS 08.36.234) was to allow the Board to establish
criteria where dentists could gain access to Alaska patients
based on their track record in other states. The Board simple
wrote a regulation prohibiting licensure by credential. And
to further exemplify the need for this resolution, the
proposal to change this situation, SB 126, is a one word
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Senate State Affairs Members

change, from"may"™ to "shall". The bill was introduced on
1/718/89 and 1is still iIn the Tirst committee of referral. You
might think this i1s a simple policy change, however, in public
hearings we have learned that this is substantial. The Board
should promulgate regulations that address the intent of the
law, and not the purview of the Board.

There are other examples from resource industries, and
labor training programs to motor vehicle regulations. The
broader issue however, and the complaint 1 receive most from
my constituents, 1is that It IS becoming iIncreasing evident
that administrative agencies are using regulations to
perpetuate their bureaucratic empires. The problem is that
this was never intended by the Constitution.

Recommendation: 1 recommend you move the SJR 3 from
committee, with "do pass' recommendations.
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BALLOT PROPOSITION NO. 1

LEGISLATIVE ANNULMENT OF REGULATIONS

Constitutional Amendment

(Committee Substitute for House Joint Resolution No. 82 Amended)

SUMMARY
(As it will appear on the November 4, 1980 General Election Ballot)

This proposal would permit the legislature to annul, by adopting a resolution; regulations adopted by state
agencies. Annulment of regulations by resolution was authorized by the First State Legislature in 1959; however,
in 1980 the Alaska Supreme Court held that the constitution permits the legislature to annul a regulation only
by passing a bill, which requires three readings of the billand a rollcall vote which is recorded.Theprocedures
for adopting resolutions are governed by legislative rules and require only the approval of the resolution by voice
vote of a majority of both houses. A bill passed by the legislature annulling a regulation could bo vetoed by
the governor or repealed by referendum. A resolution annulling a regulation could not.

BALLOT FORM:
A vote "FOR" adopt3 the amendment,
A vote "AGAINST" rejects the amendment.
FOR I
AGAINST [

VOTE CAST BY MEMBERS OF 11TH STATE LEGISLATURE ON FINAL PASSAGE
Senate (20 members): Yeas 18" NaysO.  Absent or Not Voting 2
House (40 members): Yeas 36 Nays 0. Absent or Not Voting 4_

LEGISLATIVE AFFAIRS AGENCY SUMMARY
(As required by law)

This proposal would add a new section, section 22, to Article Il of the state constitution. If adopted, the proposal
would authorize the legislature to annul or set aside a regulation which has been adopted by a state department
or agency. In order to annul a regulation, the legislature could adopt a concurrent resolution by approval of the
resolution by majority vote of the membership of each house of the legislature. The resolution specifies the date
on which the annulment of a regulation would take effect.

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT

SECTION 22. ANNULMENT OF REGULATIONS. The legislature by a concurrent resolution approved by a
majority vote of the membership of each house may annul a regulation adopted by a state department or agency.
The annulment of the regulation is effective on the date the concurrent resolution is approved by both houses
unless the concurrent resolution specifies a different date.

68



STATEMENT

The legislature, when it writes a law. cannot toresoe all
of the possible details involved in carrying it out. The appro-
priate administrative agoncy is therefore ollowed to writo
regulations which spell”out"who does what, when, whore,
and how If tho agoncy does no more than this no problem

is croatod.

Unfortunately agoncy regulations are not always consistent
with the intent ‘the_ legislatre had in passing tho law. Some-
times on agency will got carried awafy and put out requlations
that cause an unnecessar}/ burdon for the citizens. The First
Stato legislature realized this and provided a simple solution.
The legislature could, by a concurrent resolution passed by
a majority of each house, annul an administrative regulation.
Such a resolution is not subject to the governor's veto.

The Alaska Supreme Court recently held, ina 3-2 decision,
that the Ieg|s[ature must use a_bill rather than a resolution
to annul administrative regulations. But a bill is subject to

IN FAVOR OF BALLOT PROPOSITION NO. 1

tho governor's veto. The governor can, hardly be expected
to approvo_a bill overruling his subordinates, who put out
the regulation in the first _Place The prosont governor has
already vetoed ono such bill

“Tho court ruling gives agency regulations equal standing
with laws, even \hough no single person elected by the voters
has approved them

Our government is wisoly based on dividing power among
the three branches: legislative, oxecutive and Judmal. Tho
current situation gives éntirely too rtuch powe' fo the execu-
tive branch. Your approval of this constitutional amendment
will restore the better baianco under which the state operated
from 1961 to 1980.

— Charles H. Parr ,
Chairman, House Judiciary Committee
Alaska State legislature

STATEMENT AGAINST BALLOT PROPOSITION NO. 1

This is still another proposal by tho legislature to free itself
from the checks and balances of our constitution. Under the
constitution, the legislature has all the power it needs to make
laws and annul administrative regulations This proPosaI does
not aid the public_in any way. What it*  isallow the
ture to exercise its power to annul . .Rations in disrégard
of the constitutional requirements that each bill have a single
subject, that each bill have three readings in each houSe,
and that there bo a recorded vote of the ‘ayes and nays on

final passage. |t would also free the legislature from the exec-

utive vetoand it would allow it to “ignore the prohibition
against special and local legislation.

he legisla-

The Alaska Supreme Court has recently ruled that the legis-
lature must abide by the constitution's checks and balances
on its, power whenever it exercises that power, includin
when it'ac . to annul re%ulatlon_s., This amendment is intend-
ed to overrule the court's decision and erode the constitu-
tion's safeguards. It aids legislators, not the public, and it
should bhe Tejected.

— Katherine D. Nordolo
Delegate to the Alaska
Constitutional Convention.
1955-1956

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency.
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BALLOT MEASURE NO. 1

Constitutional Amendment

LEGISLATIVE ANNULMENT OF ADMINISTRATIVE REGULATIONS
(1983 Legislative Resolve No. 15 (SCS HJR 5[Jud]))

o SUMMARY _
(Asit willappear on the November 6, 1984 General Election Ballot)

This amendment ol the Alaska Constitution would permit the legislature to annul executive-branch regulations by
passing a resolution. The annulment would become effective 30 days after passage by the legislature, unless the
resolution sets a different date. Tho resolution must have three readings ineach house on separate days, except that it
may be advanced from second to third reading on the same day by a three-fourths vote of the house considering it. The
resolution must receive approval of a majority of the membership of each house. The yeas and nays on final passage
must be entered inthe legislative journals. The resolution is not subject to veto by the governor, and it is not subject to

repeal by referendum.
BALLOT FORM:

Avote "FOR" adopts the amendment.
Avote "AGAINST' rejects the amendment.
FORD

AGAINST O
VOTES CAST BY MEMBERS OF THE 13TH STATE LEGISLATURE ON FINAL PASSAGE

Senate (20 members): Yeas 19 NaysO Absent or Not Voting 1
House (40 members): Yeas 34 Nays 2 Absent or Not Voting 4

LEGISLATIVE AFFAIRS AGENCY SUMMARY
(As required by law)

This proposal for a constitutional amendment would allow the legislature to annul a regulation adopted by a state
department or agency by concurrent resolution. The annulment is effective thirty days after the date the concurrent
resolution isapproved by both houses unless the resolution specifies a different date. Adoption requires three readings
in each house on three separate days except it may be advanced from second to third reading on the same day by
concurrence of three fourths of the membership of the house considering it. Adoption requires approval by a majority
vote of the membership of each house. The vote on final passage must be entered into the journal.

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT
(This amendment would add the following section to article Il of the Alaska Constitution.)

SECTION 22. ANNULMENT OF REGULATIONS. The legislature by concurrent resolution may annul a regulation
adopted by a state department or agency. The annulment of the regulation is effective thirty days after the date the
concurrent resolution is approved by both houses unless the concurrent resolution specifies a different date. The
concurrent resolution requires three readings in each house on three separate days, except that it may be advanced
from second to third reading on the same day by concurrence ofthree-fourths cfthe house considering it, and approval
byamajority vote ofthemembershipofeach house. Theyeas and nays on final passageshallbe entered into thejournal.
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STATEMENT IN FAVOR OF BALLOT MEASURE NO. 1

Voters who have evor experienced irritation or angoras aresult ol a problem they have had with state regulations should vote in
favor ol Ballot Measure No. 1. While many regulations do conform to and support state laws, there are occa3|onall){ regulations
which are imposed that %o beyond the intent of the law and causo undue hardship on our citizens. These regulations often
mako no sense at all, state agency people are often ata loss to explain tho meaning or sense of the regulations, and yet the
state agencies Involved continue o enforce them, and voters are powerless to_chan?e them. ,
The Alaska Constitution, patterned essentially upon the Constitution of the United States and the experience of the other
states, provides a system of checks and balances among the three branches of government, and further entitles the people to
their own checks and balances through the voting booth, the initiative process, and final authority over amendments lo the
constitution. The one major areaofgovernment that iscurrently not directly accessible to the people’schecksand balances is
trg.?l \e/% ce%rtmderable volume of administrative regulations whiich are written by the state agencies in the executive branch of
hese regulations deal with every aspect of government and our lives: fish and game, education, health and social services,
traffic, land development, utilities, taxes; the listis endless. And once the regulations %o into effect, they have all the force of law.
The problem is, that unlike the situation that occurs with laws, the a%enc¥ people who make and enforce regulations are not
subﬁect to voter approval at election time; ther are either appointed by the governor or by his commissioriers.
While the legislature is often made aware of foolish bureaucratic requirements by unhappy constituents, itis almost powerless
to do anything abo.. thorn. Currently, to annul arequlan_qn, the legislature must pass anew bill which is then subject toveto by
mg %vanersnuobrbrdqﬁaﬁ)gés the governor inthe powerful position of being able tostop abill thatwould overturn aregulation made by
It was never intended by the framers of our State Constitution that any governmental body exc_eﬁt the legislature have tho
power to make laws. Vat, bad regulations have been written, on occasion by state agencies, which go beyond the letter and
Intent of the law as passed by the legislature and in effect create law on their own.
This measure would provide a reasqnable avenue for annulment of bad requlations. Itwould allow Your elected representa-
tives in the legislature, through a magonty vote of both houses, to annul regulations in the same way they pass any legislative
hill, except it would not be Subject to véto by the governor, who clearly has a biased position in‘the matter. ,
The House Joint Resolution which created the ballot measure had bi-partisan sponsorship during the last legislative session,
and was passed with near-unanimous support by both houses of the legislature.

—Mike Szymansk!,
State Representative

STATEMENT OPPOSING BALLOT MEASURE NO. 1

This froposed amendment to the Alaska Constitution is very similar to the one proposed in 1980 and rejected by the voters
82,010 0 58,808. Although the present version includes some improvements over the 1980 version, it is anothér attempt by
the legislature to concentrate governmental Rowerlln its own hands. , o ,
Under the curnng constitution and statutes, the legislature has all the power it needs to make laws and to limit or guide the
adoption of administrative regulations. The regulations are adopted to implement statutes. This proposal would enable
legislators to use a law-making procedure that isnot subject to veto by the governor or repeal by referendum, and that could be
used to q,nor,e the prohibition’ against special and local legislation.” , S

The constitution now provides for a balance of power among the legislative, executive, and ;jdicial branches of the govern-
ment. This balance requires a bIendln% or sharing, as well as a dividing, of governmental responsibilities. Ifthis constitutional
amendment were to be approved by the voters, twould enable the Iégislature not only to write the law-, as has traditionally
been the legislature’s function, but'it would also enable the legislature to act in place’of the courts in demdmg whether thé
executive has lawfully executed the laws when adopting a regulation; and itwould empower the legislature to actin place ofthe
executive by nullifying a specific executive-branch decision. _ , ,
The annulmient is like a repeal. In using this expedited procedure to annul a regulation, the legislature would act only in a
negaﬂve way. ltwould not be providing the sort of policy guidance ano direction that is appropriate to its law-making function.
And it would not be providing the thoughtful analysis necessary to solve a problem. The legislature would be saying_to, the
agency "your decision to adopt that regulation is'wrong". But it would not be telling the agenc?/ what would be right."This is
eSpecially troublesome when dealing with a complex Subject. Without an,Y guidance beyond the statute that the executive
branch agency wastrying toimplement inthe first place, theagencyisleft with only theoptiontoguess again. Thatisneitheran
efficient Nor an appropriate way to run the government. , , .

The Alaska Supreme Court has ruled that the legislature must abide by the Constitu .en's checks and balances on its power
when it exercises that power, including when it acts to annul regulations. The present proposal is intended to overrule the
court'sdecision. Asarqued four years a%o, when the voters rejected the 1980 proposal, this amendmentwould aid legislators,
not the public, and it Should be Tejected.

. — Katherine D. Nordale,
Delegate to the Alaska Constitutional Convention, 1955-1956
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BALLOT MEASURE NO.

2

onstitutional Amendment . .. . .
Ee fa&lve Annuiment o Admlnlstratlve Regulations
(1986 Legislative Resolve No. 60 HCS SJR 40 [Jud] am H)

BALLOT LANGUAGE

(As it will appear on the November 4, 1986, General
Election Ballot)

This amendment of the Alaska Constitution
would permit the legislature to annul executive branch
regulations by passing a resolution chat is not subject
to veto by the governor or repeal by referendum. The
annulment would become effective 30 days after pas-
sage by the legislature, unless the resolution sets a dif-
ferent date. The resolution must have three readings in
each house on separate days, except that it may be ad-
vanced from second to third reading on the same day
by a three-fourths vote of the house considering it.
The resolution must receive approval of a majority of
the membership of each house. The yeas and nays on
final passage must be entered in the legislative
journals.

A vote “FOR" adopts
the amendment.

A vote “AGAINST”
rejects the amendment.

FORD

AGAINST O

VOTES CAST BY MEMBERS OF
THE 14TH ALASKA LEGISLATURE
ON FINAL PASSAGE

House:  Yeas 31
Nays 4
Absent orNot Voting - 5
Senate:  Yeas 17
Nays 0

Absent or Not Voting 3
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LEGISLATIVE AFFAIRS
AGENCY SUMMARY

(HCS SJR 40 (Jud) am H)

This proposal for a constitutional amendment
would allow the legislature to annul a regulation adop-
ted by a state department or agency by its adoption of
a concurrent resolution. Under the present provisions
of the constitution, the legislature may annul a regula-
tion only by the enactment of a bill that is subject to
the veto of the governor; if the governor vetoes the
bill, the constitution now requires a two-thirds affirma-
tive vote of the legislature assembled in joint session
to override the veto.

If the legislature adopts a concurrent resolution to
annul a reguladon under the authority proposed here,
the annulment would be effective thirty days after the
date the concurrent resolution is approved by both
houses unless the resolution specified a different date.
The concurrent resolution would not be subject to the
veto of the governor. Adoption would require three
readings in each house on chree separate days except
that it may be advanced from second to third reading
on the same day by the concurrence of three-fourths
of the membership of the house considering it. Adop-
tion would require approval by a majority voce of each
membership of each house. The vote on final passage
must be entered into the journal.

FULL TEXT OF PROPOSED
CONSTITUTIONAL AMENDMENT

(This amendment would add the following section to
article 1l of the Alaska Constitution.)

SECTION 22. ANNULMENT OF REGULA-
TIONS. The legislature by concurrent resolution may
annul a regulation adopted by a state department or
agency. The annulment of the regulation is effective
thirty days after the date the concurrent resolution is
approved by both houses unless t*-e concurrent resolu-
tion specifies a different date. The concurrent resolu-
tion requires three readings in each house on three
separate days, except that it may be advanced from se-
cond to third reading on the same day by concurrence
of three-fourths of the house considering it, and ap-
proval by a majority vote of the membership of each
house. The yeas and nays on final passage shall be
entered into the journal.



BALLOT MEASURE NO. 2

ML oY TEASURE NG 2 "

The issue is basically simple: should bureaucrats or
che Legislature be the ultimate lawmaking authority?

All 60 members of the Legislature (40 House and 20
Senate) are elected by the people. They are all voted in-
to, and out of, office by individual voters. The Alaska
Constitution says, “The legislative (i.e., lawmaking) power
of the State is vested in a Legislature consisting of a Sen-
ate. ..and a House of Representatives..." The Legislature
proposes, considers, and enacts laws, known collectively
as the Alaska Statutes (if general and permanent) or as
the Session Laws of Alaska (if specific and temporary).

All bureaucrats who promulgate (i.e., enact and en-
force) regulations (theoretically, to put laws into effect)
are in the Executive Branch, headed by the Governor.
Bureaucrats are not voted into office and thus cannot be
removed by the people. Instead, bureaucrats are hired by
the Governor or by his/her appointees, and thus can
only be removed from office by the Governor or by
somebody answerable to him/her. However, the regu-
lations promulgated by the bureaucrats, known collec-
tively as the Alaska Administrative Code, have the force
cf law and affect all of us, i_ netirr.es adversely.

What can be done about a law that's bad? It can be
repealed by the Legislature or, in some cases, by the peo-
ple directly via an initiative petition.

What about a regulation that’s bad? It can only be
repealed by the bureaucrats who promulgated it, up to
and including the Governor. If the Legislature tries to re-
peal a regulation by passing a bill, the Governor will al-
most certainly (and always has, in the past) veto the bill
so that the bad regulation stays in full force and effect.

Now, if the Legislature had the power to repeal regu-
lations by passing a concurrent resolution (instead of a
bill), then the resolution could not be vetoed by the
Governor. Thus, the Legislature would be able to get rid
of bad regulations, which in effect it cannot do now.

Would this give the Legislature too much power? Not
hardly. Since the Legislature already has full power to
enact laws, why shouldn’t it have full power to repeal all
laws, including regulations?

Why do Governors and bureaucrats oppose giving
the Legislature such regulatory repeal power? Because
Governors and their handpicked bureaucrats, which are
answerable only to the Governor (and cannot be re-
moved by the people, which can remove Legislators),
don't want to lose the power they now have to promul-
gate and enforce any regulation they want. It that simple.

If you feel that the Legislature should have the
power to repeal regulations via concurrent resolution (not
vetoable by the Governor), vote FOR the ballot measure.
If you feel that bureaucrat, should be the ultimate law-
making authority, vote otherwise.

1recommend that you vote FOR. Only in this way
will we realistically be able to get rid of bad regulations.

Andre Marrou
State Representative
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AL DT EASREND -

For the third dm?, in six years, the legislature insists
on confronting the voters with a proposed constitutional
amendment giving the legislature a short-cut to law-mak-
ing—another attempt by the legislature to concentrate
governmental power in its own hands, The voters reject-
ed a similar proposal in 1980 and the identical proposal
in 1984. It should be rejected again.

Under the current constitution and statutes, the leg-
islature has all the power it needs to make laws and to
limit or guide the adoption of administrative regulations.
Regulations are adopted to implement statutes. They have
the force of law. Annulling them changes the law. This
proposal would enable legislators to use a law-making
procedure that is not subject to veto by the governor or
repeal by referendum, and that would be used to ignore
the prohibition against special and local legislation.

The constitution now provides for " balance of pow-
er between the legislative, executive, and judicial branches
of the government. This balance requires a blending or
sharing,, as well as a dividing, of governmental responsi-
bilities. If this constitutional amendment were to be ap-
proved by the voters, it would enable the legislature not
only to write the laws, as has traditionally been the legis-
lature’s function, but it would also enable the legislature
to act in place of the courts in deciding whether the ex-
ecutive has lawfully executed the laws when adopting a
regulation, and it would empower the legislature to act
in place of the executive by reversing a specific executive-
branch decision.'

In its intent statement accompanying this proposal,
the legislature admitted that the "difficulty in achieving
[the two-thirds] majority [to override a veto] in opposi-
tion to the governor and the governor’s administration
has led the legislature to propose this amendment.” In
other words, the fear that the governor might veto a bill
and that not enough legislators would agree to override
that veto prompted this short-cut approach to law-mak-
ing. That fear overlooks the governor’s accountability to
the voters throughout the state.

The annulment is like a repeal. The legislature would
act only in a negative way. It would not be providing the
sort of policy guidance and direction that is appropriate
to its law-making function. The legislature would be say-
ing to the agency "your decision to adopt that regulation
is wrong." But it would not be telling the agency what
would be right. This is especially troublesome when deal-
ing with a complex r ’bject. Without any guidance beyond
the statute that the executive-branch agency was trying
to implement in the first place, the agency is left with
only the option to guess again. That is neither an effi-
cient nor appropriate way to run the government.

The Alaska Supreme Court has ruled that the legis-
lature must abide by the constitution’s checks and balan-
ces on its po.ver, including when it acts to annul regula-
tions. The present proposal is intended to overrule tne
court’ decision. As mentioned when the voters rejected
the 1980 and 1984 proposals, this amendment would aid
legislators, not the public, and it should be rejected.

Katherine D. Nordale
Delegate to the Alaska
Constitutional Convention, 1955—1956
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NE: 19071 465-3600
OFFICE OF THEATTORNEY GENERAL

May 8, 1986

Honorable M. Mike Miller
Chairman

House Judiciary Committee
Alaska State Legislature
P. 0. Box V

Juneau, Alaska 99811

Re: SJR A0 (constitutional
amendment on annulment of
regulations)

Our file: 66-3-86-0493

Dear Representative Miller:

I understand that Senate Joint Resolution No. 40, pro—
posing an amendment to the Alaska Constitution, 1is on your com—
mittee"s agenda for tomorrow. This letter is to express the De—
partment of Law"s opposition to that resolution. If the resolu—
tion 1is passed, that proposed amendment vcould h."t the voters for
the third time 1In six years.

BRIEF STATEMENT
Essentially, the Department of Law"s position is that:

1. In 1980, the voters rejected a virtually identical
constitutional amendment by a substantial margin -
82,010 to 58,808. In 1984, they even rejected an im—
proved version (improved in terms of accountability to
the public). We. should assume that the voters knew
what they were doing.

2. The legislature, does not need this shortcut method
to perform its proper oversight function.

(A) The Alaska Administrative Procedure Act includes
provisions giving multiple notice to the legisla—
ture and enabling legislators to participate in
the regulations-adcption process.

(B) If an executive-branch agency, 1in adopting a regu—
lation, goes 1in a direction that 1is not supported
by the current legislature, the legislature may
legislate further -- enact guidelines,
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limitations, prohibitions.

3. A concurrent resolution, the vehicle proposed by
this resolution to annul administrative regulations, 1is
not covered by the constitutional and other provisions
applicable to bills, which provisions tend to assure
protection of and accountability to the public.

4. An annulment resolution®s bare negative statement
does not afford the executive-branch agency responsible
for executing the law any guidance 1in performing its
constitutionally mandated duties.

DISCUSSION

The amendment proposed by SJR 40 is virtually identical
to the Eleventh Legislature®™s CSHJR 82 am (1980 Legislative Re—
solve No. 5). That amendment was rejected by the voters on No—
vember 4, 1980 by a vote of 82,010 to 58,808. That is a substan—
tial margin, and we should assume that the voters knew what they
were doing. They again rejected the amendment in 1984 -- 1in the
form of the Thirteenth Legislature®s SCS HJR 5(Jud) (1983 Legis—
lative Resolve Mo. 15) -- even though it contained provisions for
a deferred effective date, three readings on separate days, and
recording in the journal the yeas and nays on final passage. The
voters should not be repeatedly subjected to the same ballot is—
sue.

As you know, these proposals for constitutional amend—
ments are 1intended to reverse the effect of the Alaska Supreme
Court®s decision in State of Alaska v. A.L.l1.V.F. Voluntary, 606
P.2d 769 (1980). The essence of that court decision, which held
invalid the statute (AS 44.62.320(a)) that provided for legisla—
tive annulment of administrative regulations by concurrent reso—
lution, 1is that (1) procedurally and substantively valid regula—
tions have the force of law, (2) an "annulment™ of a regulation
has the effect of changing the law, and (3) when the legislature
changes the 1law, it must do sc by following the constitutional
procedures for law-making. Since AS 44.62.320(a)"s concurrent
resolutions did not follow the procedures for Jlaw-making, the
court held that that statute was 1invalid.

As the court pointed out in Plumley v . Hale. 594 P.2d
497, 500 (Alaska 1979), the. various constitutional provisions
specifying the mechanics of legislating are "designed to engender
a responsible legislative process worthy of the public trust.”
Those provisions are "to ensure deliberation prior to passage, to
ensure that the requisite majority of each bouse affirmatively
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votes to enact a bill 1into law, and to provide- a public record c£
the vote cast by each legislator.”™ Jji. Those procedures 1in—

clude, for example
the single subject rule of art. 11, sec. 13;
the descriptive title rule of art. 1I, sec. 13;

the requirement of separate readings on separate
days, under art. 11, sec. 14;

the requirement that the ayes and n-<ys on final
passage be recorded in the legislative journal,
under art. 11, sec. 14;

the provisions on gubernatorial veto, under art.
Il, secs. 15 and 16; and

the deferred effective date, under art, 11, sec.
18.

Those provisions provide for public accountability,
public notice, and an opportunity for the public to prepare for
the application of new law. Regulations adopted under the Alaska
Administrative Procedure Act take effect only after the required
public notice, opportunity for public comment, Jlegal review by
the Department of Law, and a deferred effective date. Curiously,
the current version of this proposed constitutional amendment
om.its the 1improvements contained 1in 1983 LR 15. Neither the
constitutional protections nor the corresponding Administrative
Frocedure A.ct protections would be applicable to a concurrent
resolution®s annulment of an administrative regulation.

The proposed constitutional amendment before you 1is not
a "mere adjustment™ or technical correction of the constitution.
It proposes a substantial realignment of the constitutionally
specified powers. Although the adoption of administrat.ive regu—
lations by an administrative agency 1is considered a '"quasi-
legi.slative function,”™ it is an essential part of the executive
branch®s execution or implementation of a statute. The proposed
amendment, by providing for legislative annulment by means of a
concurrent resolution, provides for the legislature to make what
can be considered executive-branch decisions -- executing a
program created by statute. This concentration of power in the
legislative branch -- both enacting the program statute and then
participating in executing it -- does not reflect s sound policy
in the face of the separation-of-powers doctrine as expressed 1in
the Federalist Papers and other writings. That doctrine, of
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course, 1involves a blending or sharing of powers. The purpose 1is
to avoid an 1inappropriate concentration of power.

In addition, when the legislature makes a simple nega—
tive statement by merely annulling a regulation, it interferes
with the executive-branch®s execution of the statute and offers

nothing 1in 1its place. For example, the regulation 1involved in
the A.L.I.V.E, Voluntary case was a Department of Revenue regula-
tion dealing with permits for such things as lotteries. It con—

tained several elements: a dollar limitation, a time limitation,,

and a provision for the cumulative effect of the value of indi—
vidual prizes in reaching the dollar limitation. When tht legis—
lature annuls a provision such as that, is the agency to inter—
pret the annulment as meaning that the dollar limitation Is not

appropriate, or that the time period 1is not appropriate, or that

the cumulative effect is not appropriate? |If the agency conclud—
ed that the legislature must have been primarily concerned about

the dollar limitation, and adopted a new regulation specifying a
different dollar amount, would it be guessing right?

I do not believethat anyone questions the legisla—
ture"s right to review the executive-branch®s execution of the

statutes. Nor does anyonequestion the legislature®s right to
enact statutes setting guidelines and imposing limitations or
prohibitions. We may disagree as to the merit of a particular

guideline or prohibition, but not as to the right of the legisla—
ture to enact it (subject, 1in some circumstances, to the applica—
bility of other constitutional provisions).

The Alaska Administrative Procedure Act (AS 44.62) pro—
vides a carefully structured system with many opportunities for
legislator involvement in the adoption of administrative regula—
tions. IfT one of those opportunities was missed, or proved oth—
erwise unavailing in some circumstance, further legislation might
be appropriate. Such legislation would, of course, supersede the
offending regulation.

In Immigration and Naturalization Service v. Chadha.
462 U.S. 919, 77 I1..Ed.2d 3T7~,~TO3 SCt . 27°52<<(T9T3T,"“4ffirming
Chadha v. |Immigration arid Naturalization Service. 634 F.2d 408
(9th Cir. 1980)7 the United "States Supreme Court held invalid
what has become known as the "legislative veto.”™ The U.S. Su—
preme Court™ decision 1is consistent with our state supreme
court®s decision in A.L.1.V.E. Voluntary. Your committee might
also find helpful the discussion 1in the official commentary to
the 1981 Revised Model State Administrative Procedure Act, pro—
mulgated by the National Conference of Commissioners on Uniform
State lawsj see, especially, the art. 11l introductory comments
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which discuss the legislative/executive/public interrelationship
regarding administrative regulations.

In a nutshell, the problem is that once the legislature
passes a statute creating a program or function it is then up to
the executive to execute that statute and up to the court system
to determine whether the executive has exceeded 1its authority or
otherwise violated the law. This proposed amendment would alter
that balance by injecting the legislature into the execution
stage of the systenm.

As the voters have done twice before, your committee
should reject this proposed constitutional amendment.

Thank you for this opportunity to comment. I would be
happy to discuss the matter further with you at your convenience.

Yours truly,

HAROLD M. BROWN
ATTORNENGENEF

By:
Arthur H. Peterson
Assistant Attorney General

AHP :md

cC: Hon. Paul Fischer
Alaska State Senate

Jim Ayers, Director
Legislative Relations
Governor®s Office
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March 22, 1989

TO: Mr. Bill Cotten, Esq.
Members of the Civil Rule 90.3
Review Committee

FROM:  DADS AGAINST DISCRIMINATION

SUBJ: Civil Rule 90.3 and its Companion
Administrative Regulation of
15 AAC 147.010 are Violative of
Alaska State Statutes

DADS AGAINST DISCRIMINATION believes that both

Civil Rule 90.3 Child Support Awards and 15 AAC 147.010
Determination of Support Obligation are violative of
Alaska Statutes set forth below.

Ci~il Rule 90.3 and1l5 AAC 147.010 are obligor income-based
standards, which establish a child support award solely on

the basis of the obligor 3 (or noncustodial parent"s) adjusted
gross income, irrespective of the obligee custodian®s assets
and income, in all cases,where sole custody rests in one

of the two parents.

Civil R.ule 90.3 makes provision for consideration of obligee
custodian income in shared custody cases. Also, under Section (c)
Exceptions of 90.3, where i.lunusual circumstances"™ exist, the
rule directs that the custodial parent®s: income shall be
considered. These are the only two exceptions to the obligor
income-basis for the rule. The majority of custody awards

in Alaska vest sole custody in one parent. In the majority
of child support awards established under Civil Rule 90.3,

no consideration is allowed of the custodial parents income
or assets, in violation of the Alaska Statutes set forth
herein.

15 AAC 147.010 however makes absolutely no provision for consider—
ation of obligee assets or income, throughout the regulation.
In fact, the following-language appears;in Section (c):

The amount of child support obligation determined under
(B) of this section will be the amount that is just

and proper for the obligor to contribute toward the
nurture of the child, (emphasis suppliedj

Alaska Statutes in at least the four instances cited below
make clear that legislative intent in the establishment of
child support awards requires a.speeific evaluation..of .the m_
assets.land income of both parents.

AS 25.24.160. Judgment. 1In a judgment in an action for divorce

or action declaring a marriage void or at any time after judgment,
the court may provide: ...(2) for the payment by either or both
parties of an amount of money or good, in gross or installments,
as may be just and proper for the parties to contribute toward

the nurture and education of their children... (emphasis supplied)
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Members Civil Rule 90.5
Review Committee

In AS 25.24.230. Judgment, at Section (a)(2),
the court must make a finding that: the
agreements between the spouses concerning
child custody, child support, visitation...
division of property, and allocation of obllg
tions are not grossly unfair, un;just, or 1ineq
table...(emphasis supplied)

In AS 47.23.060.»X)rder of support, in Section (a),

the Legislature has directed that: ...The court shall carefully
consider the need for support, the ability of both parentB to meet
such support obligations, the extent to which the parents supported
the child before divorce, and the economic ability of the parents
to pay after separation and divorce...(emphasis supplied)

In AS 47.25.170. Administrative establishment of support obligations;
hearing., at Section (e)(5), the Legislature states clearly its
intent with regard to both parents duty of support:

(e) The hearing officer shall consider the following in making
a determination under (d) of this section:
(3) the intent of the legislature that children be supported
as much as possible by their natural parents;...(emphasis
supplied). “
f
It is absolutely clear that the Alaska Legislature has established
in state statute the fundamental policy that both parents owe a
duty of support and that the assets and income of both parents
be carefully compared in setting a child support award,

It should be noted that not all child support cases which are
administratively established by Child Support Enforcement Division
are AEDC cases. Where a child is born out of wedlock or the

Court has failed to enter a child support award in a divorce
decree, CSED may establish a child support award administratively.
Also, new federal law adopted in the Family Support Act of 1988,
will require CSED to modify every judicial and administrative
order of child support for its 26,000 cases, based upon the
regulation 15 AAC 147.010. Its violation of Alaska Statutes
cannot be 1ignored, because thousands of Alaskan men, women and
children will be affected.

This Committee must start over, from scratch, and write a new
child support award guideline that does not violate Alaska law.
This new child support award guideline must require the
evaluation of the assets and income of both parents!

//fil 30
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The Honorat_)l? Jan FallSS, Chalr 0 PO SOX K-STATE CAPITOL
Senate Judiciary Committee JUNEAU. ALASKA 99011-0300
Alaska State Legislature PHONE (907) 465-3600
P.0. Box V

Juneau, Alaska 99811

Re: SJR 3, repeal of regulations
by legislature

Dear Senator Faiks:

SJR 3, proposing a constitutional amendment authorizing
legislative repeal of administrative regulations, appears on your
committee™s agenda for today. For the record, this letter brief—
ly expresses the Department of Law"s opposition to that resolu—
tion.

First, this resolution would present essentially the
same question to the voters for the fourth time 1in 10 years
(1980, 1964, 1986, and 1990). The voters rejected the idea three
times already. Changing "annul" to read "repeal,” as this reso—
lution does, is not likely to change their ininds. We recommend
that the decision of the voters, given and reaffirmed recently,
be accepted.

Second, the legislature does not need this shortcut
method to perform 1its proper oversight function. We recommend
reliance on current statutory and constitutional procedures.

Third, the State Affairs Committee substitute deletes
some of the original resolution®s protections, relying on the
Uniform Rules of the Alaska State Legislature 1in 1its provisions
on handling resolutions. Whatever the probability of changing
the Uniform Rules, having the accountability provisions spelled
out in the constitution provides greater assurance to the public.

Fourth, a simple repeal of a regulation, by the legis—
lature, does not provide the responsible executive-branch agency
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sufficient direction as to statutory policy or legislative
tent. Such a repeal is not an efficient management tool.

Thank you for this opportunity to comment.

Yours truly,

DOUGLAS B. BAILY
ATTORNEY GENERAL

Arthur H. Peterson
Assistant Attorney General
Legislation/Regulations Section

AHP :cb

cc: Honorable Jack Coghill
Alaska State Senate
P.0. Box V
Juneau, Alaska 99811

Robert A. Evans
Legislative Liaison
Office of the Governor
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March 24, 1989

To: Administrative Regulation
Review Committee

Representative Peter Goll, Chairman
Senator Lloyd Jones, Vice Chairman
Senator Jack Coghill

Senator Paul Fischer

Representative Kay Wallis
Representative Alyce Hanley

Senator Tim Kelly
President of the Senate

Representative Sam Cotten
Speaker of the House of Representatives

From: DADS AGAINST DISCRIMINATION

Subject: Request for Review of Alaska Administrative Code
Provisions in Chapter 147. Child Support Enforcement.

This memorandum confirms our telephone conversation with Chairman
Goll of this date that DADS AGAINST DISCRIMINATION has requested
administrative regulation review of the following three provisions
of Cb~™er 147 Child Support Enforcement of the Alaska Administra—
tive CN..e:

1. 15 AAC 147.010. Determination of Support Obligation, for its
conformance to-legislative intent established in AS 25.24.160(2),
AS 25.24.250(a)(2), AS 47.25.060(a) and AS 47.23.170(e). DADS
attaches a memo written to the Civil Rule 90.3 Committee which
fully addresses our serious concern that 15 AAC 147.010 1is
strictly obligor income-based and is therefore violative
especially of Title 47 statutes, which require a careful
weighing of the assets and income of both parents in estab—
lishing a child support award.

2. 15 AAC 147.120. Waiver of Cbild Support, for its conformance
with legislative intent established in AS 47.23.065. Here
DADS believes the statute authorizes written waiver agreements
signed by both parties, with the only statutory limitation
being that the agreement to waive support must be adopted
by administrative order to be effective while the obligee
custodian receives public assistance. The regulation, however,
severely restricts the availability of a waiver agreement to
only obligors who are permanently disabled and receiving disa—
bility benefits, orctt’S- receiving public assistance.

3. 15 AAC 147»220. Release of Location of Child - Agency to
Verily, for its conformance to legislative intent established
in AS 47.23.275. Here DADS believes that the statute recogni—
zes a visitation order from any state, but the regulation
restricts recognition to only those instances where "visita—
tion order has been entered by an Alaska court..."*
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January 29, 1989

The Honorable Jan Faiks
Alaska State Senator

P 0. Box V

Juneau, Alaska 99811

Dear Senator Faiks:

Thank you for the opportunity to review SJR 4, relating
to a proposed amendment to the constitutional right to bear arms
in Alaska. After considerable research regarding the law in Alaska
and other states on this issue, i1t Is our opinion that the existing
constitutional provision protecting the right to bear arms should

not be, nor does it need to be, amended.

In summary, our analysis Iis:

1. In Alaska, the right of the people to bear arms for
legitimate purposes has never been infringed. In the absence of
a specific need to amend the constitution, it may be wise to follow
the adage ™"ITf it ain"t broke, don"t fix it."

2. In a wide variety of contexts, the Alaska Supreme
Court has interpreted individual rights under the state
constitution more broadly than the federal constitution, and there
IS no reason to believe the court would not iInterpret the existing

right to bear arms provision in an equally broad manner.
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