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For Bill/Resolution Ho. SJR 1
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counting purposes. However, these costs are based on the 
assumption that all candidates and issues will fit on three 
ballot cards, which is the norm. It should be noted, 
however that should the inclusion of this issue require a 
4th ballot to be printed, the cost increase would h«ive to be 
calculated at 16 cents per ballot x approximately 320,000 
voters. The total cost of printing the additional ballot 
card would be $51.2.
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Under these circumstances the fiscal note would be?

53.4
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Senator S t u r g u l e w s k i 1s Office

ALASKA SUNSHINE 
SJR 1 Questions and Answers

Q - Shouldn't SJR 1 contain definitions of all its terms and be 
more detailed and precise in specifying when legislators are 
required or not required to hold open meetings?

A - The language in section 1 of SJR 1 will become part of the 
Alaska constitution and the language is "constitutional" in nature 
rather than "statutory". To the greatest extent possible, SJR 1 
uses plain english and unambiguous words. The proper place for 
definition of terms is in statute.

1 )

2 )
Q - Won't the existence of a open meetings section in the 
constitution invite frivolous lawsuits from citizens who are 
unhappy with a particular piece of legislation?

A « No. Until the Supreme Court's 1986 decision in the suit by the 
League of Women Voters and the Daily News, it was commonly thought 
that the legislature was subject to the existing open meetings act 
which is much stricter than the proposed amendment. During that 
time there were no open meeting related suits against the 
legislature.

There are also 160 municipal governments in Alaska and a host of 
state, municipal, and school related commissions and boards, all 
of which are subject to suit under the open meetings law. Despite 
the possibilities, there have been only a handful of open meeting 
lawsuits against these entities. SJR 1 also prohibits invalidation 
of legislation which further decreases the motivation for someone 
who dislikes a particular law to file a frivolous suit.

3)
Q - Why doesn't the amendment make a specific exemption for 
caucuses and specify what can be discussed in them?

A - How to deal with caucuses has been the most difficult issue in 
the history of this legislation. Most early drafts contained 
specific exemptions for caucuses and references to what type of 
discussion was allowed in them. Most drafts (there have been 41 
so f a r ) , would have allowed discussion on "organizational matters", 
"strategy", or "procedure".

Unfortunately there has never been agreement on what these terms 
mean. Constitutional language does not contain definitions and 
while it would be appropriate to leave the definitions to 
implementing legislation, this approach would leave the legislature 
vulnerable to these terms being redefined in statute by initiative



at a later date.

In the Senate State Affairs Committee last year, the committee 
resolved the problem by specifying that only one type of discussion 
is prohibited and it doesn't matter where it occurs; "private and 
substantive discussions or debates on legislation under its 
jurisdiction by a quorum of a house of the legislature or of a 
committee." Any other discussion is permitted anytime, anywhere, 
including in caucuses.

4)
p - Will this amendment be the "camel's nose under the tent" which 
allows the courts to tell the legislature how to conduct its 
business?

A - No. This has been a favorite argument of persons opposed to 
the amendment, but the amendment has been amended to specifically 
prohibit the court from prescribing rules or procedures for the 
conduct of legislative business or invalidating legislation because 
of a violation of open meeting requirements.

5)
Q - Should there be a companion bill that amends the existing open 
meetings statute?

A - The proposed amendment provides that the legislature may 
implement it. This would appropriately be done by amending the 
existing open meeting statute and a bill doing so will be desirable 
once we know the final form of the amendment. The earliest the 
amendment can become part of the constitution is in time for the 
1991 legislative session. This leaves plenty of time to work out 
the technical aspects of implementing legislation.

6 )
Q - Will courts pay attention to the intent contained in section 
2 of SJR 1?

A - If a court case arose where Court needed to look at the 
legislative history of the open meetings amendment the court would 
look first at the explanations that were before the voters in the 
official election pamphlet when they voted to ratify the amendment.

Section 2(d) of the intent instructs Legislative Affairs to 
consider the statement of legislative intent contained in Section 
2 in the preparation of its neutral statement for the pamphlet. 
We would also include the statement of legislative intent in the 
statement in support of the measure which we are allowed to include 
in the pamphlet. If the court needed to look beyond that, the 
intent contained in the resolution itself, would be the preeminent 
piece of legislative history.



Q - Would passage of this amendment leave the legislature 
vulnerable to the public passing a very restrictive open meetings 
statute by initiative?

A  - No. The open meetings amendment will provide a basis for 
judicial enforcement of the existing open meetings law or 
subsequent amendments to that law to the extent the provisions of 
the statute are consistent with the am e n d m e n t . While future 
statutory changes can and probably will take place, whether they 
are done by the legislature or the initiative process there can be 
any enforcement of any provision that does not conform to the 
amendment.

The best prevention of an initiative process is the public 
perception that by passing this resolution and obeying it, there 
is no need for an initiative.

7)

8 )
Q - What are Sections 6 and 12, Article II of the state 
constitution and why does the intent language say "notwithstanding" 
these sections?

A - Section 6 is legislative immunity and Section 12 is the 
legislative rule making authority. The proposed amendment is a 
limitation on the authority of the legislature. When it gives the 
court the right to enforce a rule in this one specific area and to 
impose civil fines on individual legislators who willfully violate 
the law, it creates a tension between Article I and Article II. 
This intent makes clear how that xension is resolved and avoids 
unnecessary litigation-

9 )

Q - SJR 1 provides for civil fines for violation of the open 
meetings statute. Is there a limit on the size of the fines and 
why isn't invalidation of legislation retained as a penalty?

A - A limit on the amount c * the civil fines may be established by 
the legislature in statute. The reason the amendment prohibits 
invalidation of legislation is because it is a draconian penalty 
which does not directly penalize the individuals who were 
responsible for the violation. If the invalidation was used, it 
could invalidate legislation which has had a whole series of public 
hearings and was the subject of only one secret meeting. There 
are also doubts whether invalidation is constitutionally 
enforceable.



Senator Sturgulewski's Office 
February 1, 1989

Amending Alaska's Constitution - Step by Stop

Amending Alaska's Constitution requires that a joint resolution be 
passed by two thirds vote in each house and the question then be 
approved by a majority of voters at the next general election. The 
public can express its desire to amend the constitution through a 
rather convoluted initiative process and advisory vote, but can not 
force the legislature to adopt the required joint resolution. 
There is no requirement for public action before the legislature 
proposes or acts on a resolution proposing an amendment to the 
constitution.

1) Initiative Drive
Initiative Drive would place question on ballot - Should there be 
a temporary law to instruct the Lt. Governor to place on the ballot 
at the following general election, an advisory vote asking whether 
there should be a constitutional open meetings amendment?

2 )
If initiative drive is successful the directive to the Lt. Governor 
becomes temporary law and he places the advisory vote on next 
ballot.

3) 1st Vote
If Ballot issue passes -

4)
Lt. Governor places advisory vote on next general ballot (two years 
late r ) .

5) 2nd Vote
If advisory vote passes -

6 )

We are where we are right now, with the legislature considering the 
issue, no action is mandated.

7)
If legislature passes resolution by two thirds vote in each house -

8 )
Proposed amendment goes on the ballot of the next general election.

9) 3rd Vote
If voters approve -

1 0 )
Alaska Constitution is amended.



A TEMPORARY LAW OF THE ST A T E  OF ALAS CA ©
Directing the Lieutenant Governor to plaoo an 

initiative on the next general election ballot, 

advising the legislature to placa on the ballc 

an amendment to the constitution of the state 

of Alaska relating to open meetings.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF ALASKA I

* Section 1. The Lieutenant Governor of the State of Alaska is 

directed to place before the voters at the next general election, as 

allowed by law, an initiative which readsi

Shall the people of the State of Alaska advise the legislature to

place a constitutional amendment on the ballot requiring the legislature to 

conduct its business publicly, amending Article I of the Constitution of 

the state of Alaska by adding a new section to read;

gathering, deliberation, and decision,making of each house of the 

legislature, and of all sub-units of the legislature and each house of 

the legislature shall be open to the public unless a legislative body 

is meeting in executive session to consider matters authorized by law. 

If a matter is appropriate to a particular legislative body, nonpublic 

consideration of the matter by a quorum of that legislative body is a 

violation of this section, Legislators may otherwise meat collective­

ly in private only to consider matters of procedure, organization, or 

strategy. Action taken in violation of this section may be voided and 

the legislature shall prescribe additional penalties for violation of 

this section. This section shall be interpreted to provide maximum 

public access to legislative deliberation,

SECTION 23. MEETINGS OPEN. All collective information



A L A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  O F  R E P R E S E N T A T I V E S  

R E S E A R C H  A G E N C Y

Dece mbe r 18, 1986

M EM O R A ND UM

TO:

FROM: Ginny Fay

Legi sla tiv e Analyst

RE: Al ask a Ope n Mee tings

Research Request 87.049

You req uested that we provi de information to c la rif y the a p p l i c a b i l i t y  of 

Alaska 's open me et in g s  law (Attachment A). You asked which p ubl ic  bodies 

and wh a t  m eet in gs  are covere d and if there are p rovisions for sp ont ane ous  

meetings. With regard to l egislative meetings, you asked us to discuss 

u ni f o r m rules as well as the open mee tin gs law. You also w a n t e d  to know 

if there is a relevant model law (either state or federal).

A p p l i ca b i l i t y  o f  the A las ka  Open Me et i n g s  Law

Ala sk a  Statute 44.62.310(a) broadly identifies me et in g s  that are required 

to be open to the public.

All m e e t i n gs  of a legislative body, of a board of regents, or of 

an adm ini str ati ve body, board, commission, committee, subcommittee, 

authority, council, agency, or o th e r  organization, incl udi ng s u b­

ordinate  units of the above groups, of the state or any of its 

political subdivisions, including but not limited to m u n i c i p a l i­

ties, boroughs, school boards, and all other boards, agencies, 

assemblies, councils, departments, divisions, bureaus, c om m iss ion s 

or organizations, ad visory or otherwise, o f  the s ta te  or  local 

g o v e r n m e n t  supp ort ed in w ho le  or in part by p ub l i c  m on ey  or 

authori zed  to spend public money, are open to the p ub li c  except as 

otherwise provided by this section [emphasis added].

The wo rd i n g  of this section, espe cia lly  the phrases in bold, makes it 

clear that all public bodies that receive or are au thorized to spend p u b­

lic m o n e y  are required to have open m e e t i n gs  unless they are s p e c i fi ca ll y  

exempted. What is unclear, however, is w h a t  cons tit ute s a m e e ti ng  and, 

thus, the level of a pp l i c abi lit y of the law to public bodies. The

1* 0 . Bo.* Y , State Capitol 
Juneuu. Alaska 9981 1-3100 

Mail Stop J 100 
(■>07) 465-3991
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Al as k a  law provides no gu id a n c e  re garding the d e f i n it io ns  of a meeting,

openness, and group or body. In o ther  states as well as Alaska, these 

terms and their d ef i n iti ons  c o m p ri se  the three basic issues r e g ard ing  the 

ap pl ic a b i l i t y  of open meetings laws.

In other states, ap pl i c a b i li ty  is g e n e r a l l y  specified in stateme nts  which

tell the purpo se o f  the leg isl at ur e s  In e nacting them. S tat e m e n ts  of

intent also aid judg es in int erpreting r el at iv e l y  vague sec tions of open 

me eti ngs  laws. O ften these intent s tatements are part of the meetings 

laws. M a n y  states have fairly broad s tatements of  le gis lat ive  intent or 

policy, but also w ri te  into t he ir laws very specific d ef in i t i o ns  of terms 

s u c h  as me eti ng,  public body, public business, formal and informal,

delibe rat ion , de ci s i o n  making, quorum, public notice, and action taken. 

T h e s e  d e f i n i t i o n s  d e t ermi ne w he t h e r  the law applies in a parti cul ar

instance, thus rendering the activ iti es of public bodies subject to the 

requ ir em e n t s  of openn ess  and thereby m a d e  known to the general p u b­

lic. ,2

Alas ka  S t a tut e 44. 62. 312  pro vides State policy regar din g open meetings. 

N e i th e r  AS 4 4 . 6 2.3 12 nor the a vailable l e g i sl ati ve h i s to ry  p r ovi de d e f i­

nitions o f  p e r tin ent  terms or o ther  sp eci fic  inf orm ati on c on ce rn i n g  the 

a p pl i c a b i li ty  of the law. General la nguage leaves s pe ci fic ati on of r e l e­

vant terms to the c ou rt or A t t o r n e y  G e n e r a l .

Al a s k a A t t o r n e y  General and S up re m e  Court opi nio ns w h ich  help cl ar i f y  the 

a pp l i c a b i l i t y  of the open me eti ng s law are attached (Attachment C). A May 

11, 1981 A t t o r n e y  General opinio n (summarized in Geldolf, Ma y 19, 1933)

rega rdi ng the app lic ati on of th e law to informal m e e t i ng s may be of p a r­

tic u l a r interest. It co ncludes that the open m ee t i n g s  law  applies only 

to mu'lti-member bo die s which have a fixed member shi p, w hi ch  are s upported 

in w h o l e  o r  in part b y  public m o ni e s  and w h i c h  have p ow e r  pu rs ua n t  the law 

to e x er ci s e  g ove rnmental p o w er  o r  p r ovid e advi ce t hr oug h a vote. A c c o r d­

ing to the opinion,, the open m e e t in gs  law does not a pply to mee tin gs of

N a t i o n a l  Associatiion of A t t o r n e y  Generals, "Open Meetings: A ct ion s and

Meet in gs  Covered" (Raleigh, N.C.: NAAG), 1979, p.l.

^The s ta te men t of policy and intent conta ine d in H awa ii 's  me et in g law is 

r e pr e s e n t a t i v e  of such general dec la ra t i o n s (Hawaii Rev. Stat. Section 

92-1). An exam ple  of a very  de tailed d efi n i t io n of "meeting" is c o n­

tained in the C on n ect icu t m e e t i n g  law (Conn. Gen. Stat. Ann. Section

1-18(6). The state of Ne v a d a open mee tin gs law provides an u nd er st and ing  

of what is meant by "meeting" in language that is common to m an y such 

laws. P er tin ent  language from  t hese statutes is found in A t t a c h m e n t  B.
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individuals w ho are public of ficers or employees, such as cabinet members, 

w h o  are not e mp ow ere d c o l l e ct iv e l y  to e x e r c i s e  power or advice as a body. 

A J anu ary  30, 1985 A t t o rn ey  General opin ion  states that court' s i n te r p r e t a­

tions of c om pa ra b l e  open mee tin gs laws id en ti f y  an a ppl ica ble  pub lic  body 

as being a multi -me mbe red , t a x- s u p p or te d  e n ti t y  which pos ses ses  the power 

and a ut hor ity  to reach pol i c y- ma ki n g  d e c i s i o n s  w hic h affect the rights of 

citizens. The se opinions indicate that, s ta f f  level me eti ng s of the e x e c u­

tive branch, as opposed to an ap poi nte d board, are not subject to the open 

me eti ngs  law.

In an A l a s k a  Supreme Court o pi ni o n  (Attachment C), "meeting" un der  the 

Open M eet in g s  Act includes every step of the d e l i b e r a t i v e  and de cision 

m a k i n g  p r o c e s s  w h e n  a g o v e r n m e n t a l  u n i t  m e e t s  to tr ans act  public 

business. In summary, except for the May 11, 1981 and J a n u ar y 30, 1985 

A t t o r n e y General opinions, the A l a s k a  S u p r e m e  Court and At to rn e y  General 

op inions have ruled application b ro adl y and e xc ep t i o ns  narrowly.

A p p l i c a b i l i t y  to the Le gis lat ure

The Alas ka open me et in g s  law e xp li c i t l y  inc ludes all m eet in gs  of members 

of the l eg isl ati ve body with the e xc ep tio n of or ganizational meetings. 

Rule 22 of the U ni fo r m  Rules (Attachment D) is very s im ila r to State law 

in that it also opens all le g i s la ti v e  m e e t i ng s to all leg isl ato rs and to 

the public. Rule 22 cri teria for ex ec u t i v e  se ssions are also simi lar  to 

S t a t e  law. The Un if or m  Rules are mo re  exp licit in setting meet ing  

n o t i f i c a t i o n  requirements; State law require* only "reasona ble  public 

notice" w h il e Rule 23 provides spe cific timeframes. The a p p l i ca b i l i t y  of 

the state's m eet ing  law to the l e g is l a t u re  is e x p l i c i t l y  stated in the 

a v a i l a b l e  l e gi sl at iv e  histor y (Attachment E). The February 2, 1972

J u d i c i a r y  C o m m it te e  Report on Sen at e Bill 253 stated;

This bill makes clear that state l a w  requiring that m ee ti n g s  of 

publ ic agencies be open to the p u bl ic  applies to the le gis lat ure  

and its sub ord ina te units. The bill also r eem ph a s i z es  state policy 

a ga in st  closed mee tin gs of publ ic bodies.

A  c o m p a r a t i v e  study on state open m e e t i n g s  laws states that Alas ka 

le g i s la ti v e  caucus m eetings are not subject to the A l a s k a  open m eet ing s 

law. I found no statements in t.'.a law its elf  or court o r  A t to rn ey  General 

op inions w hi ch  exempt le gis lat ive  caucuses on ce  the organizational unit is 

established. Therefore, I c an n o t  es ta bl i s h  the basis for the study's 

c oncl usi on (however, caucus mee t i ng s have t ra d i t i o n a l l y  been clo sed  in 

Alaska). All information I e xam ine d indicates that all me etings of the 

l eg is l a t i v e body or sub ord ina nt units are c over ed by the law, regardless 

o f  wh e t h e r  or not me eti ngs  are formal, action is taken, or a q uo ru m  is 

present. I pres ume  that the l aw  appl ies  only to m eet i n g s in which 

official busin ess  is discussed, but this point is not addressed in the 

law. The laws of some states s p e c i fi c a l l y  id entify what is not a 

meeting, such as the chance m e eti ng betwee n two or more m e mbe rs of a 

public body w h e r e no official bus iness is d i sc us se d  or conducted.
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S po n t a n e a o u s  M ee t i n g s

A l a sk a  Sectio n 44 .62 .310(e) states that "reasonable publ ic notice must be 

gi ven  for all me et i n g s  req uir ed to be open under this section." This 

implies that t he r e  are no provis ion s for spontaneous meetings. The re is 

also no re fe r e n c e to e m e r g en cy  m eet in gs  in the Al ask a law. The Washin gto n 

state me et in g s  law  con tains a section which s pec i f i c al ly  add resses e m e r g­

ency m e e t i n g s  u nd er  fairly g rav e c i r c um st anc es (Attachment F).

Model Laws

P ropo nen ts of open m e e t i n g s laws-- suc h as the S o ciet y o f  Professional 

Journ ali sts , Co m m on  Cause, and the Freedo m of Information C e n t e r- -g e n e ra ll y 

a d v o c a t e incre asi ng public a c c e s sibi lit y to public in for mat ion  and p r o­

cesses. From this viewpoint, these groups have  d e s c ri b e d  model laws. 

Co mmo n Cause be lie ves  a model law contains the following c har act eri sti cs:

All m e e t in gs  of legislative,' executive, a dministrative, and ad vis ory  

bodies o f  state and local g o ver nme nt should be open w h e t h e r  or not 

that m e e t i n g  is formal or informal.

At least 72 hours of notice should be provided.

L a w s  s h o u l d  a v o i d  t he  u s e  o f  g e n e r a l  l a n g u a g e  t h a t  m ay be

mi sint erp ret ed.

De ta i l e d  minute s of  all me eti ngs  should be mad e av ai l a b l e to the

public.

M e a n i n g f u l  s anctions for violations should be w r i tt en  into the 

statute.

Stud ies  which e x a m i n e the provi sio ns of  state open mee t i n gs  laws and rank 

states on the basis of the numb er of provisions they co nt ai n  have i d e n t i­

fied 23 provisio ns.  Co nceptually, the more provisions a law  contains, the 

"better" the law. This is true, however, o nly if the provisi ons  are 

r ea d i l y  a pp li ca b l e  as a res ult  o f  a clear ly specified law. Tables 1 and 2 

id ent if y some of  the m aj o r  provi sio ns o f  open meetings laws and which state 

laws co nt ai n  t h e s e provisions. Based on the ranking of  t he se provisions, 

p r e c i s e  writi ng,  and r est ric tio ns on closed e x e c ut i v e  sessions, these 

studies have c o n c l ud ed  that the T e n ne ss e e  open m eet ing s law (Attachment F)

is a model, stro ng law. The W a shi ngt on state law is also attached. It

p ro vi de s  a n othe r example of a law with a d efi nitions section which helps to 

c la r i f y  applicability.

From the s t a n dp oi n t  of publ ic bodies that are required to com pl y with open 

m ee t i n g s  laws, a model law is pr oba bly  one that stikes a balan ce between
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OP E N  ML Cl ING AN D RECORD S STATUIES

STATES

NO EXPLICI T 

EXEM PTI ONS

OPEN SP ECIFIC INCLUDES OPEN  M EE T I N G  R EQU IRE D FOR A TT OR N E Y  R EVI EWE D

CO M M I TT EE  CR IM IN A L  INFORMAL WITIJ OR W ITHO UT PERSONNEL GENER AL BY STATE 

M E E T I N G S PENAL TIE S M E E T IN GS  Q UOR UM  MATTER S INT ERP R E T AT IO N COURT

Alabama 

Alaska 

Arizona 

Arkansas 

Cali fornia

x

x

x

x

x

X
X

X
X

Colorado

Connec tic ut

Delaware

Florida

Georgia

x

x

x

x

X
X

Hawai i 

Idaho 

111 i.iois 

Indiana 

Iowa

Kansas

Kentucky

Louisiana

Maine

Maryland

x

x

x

x

x

x

x

X

X
X

Massac hus ett s

Michigan

Mi nnesota

Mississippi

Missouri

Montana

Nebraska

Nevada

New Ham pshire 

New Jersey

x

x

x

x

x

X

X
X
X

X
X
X

X

X

X
X
X

X
X
X

X

X

X
X
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rnir irif INCIUDES o p e n m e e t i n g r e q u i r e d for a t t o r n e y r e v i e w e d

„„„ m s r  =  S L  r s  =  a .  w

New Mexico 

New York 

North C aro lin a 
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December 18, 1986
Page 8

p ub li c  access and public body  efficiency. The trend over the past ten 

y e a r s  in t he  Unit ed States has been toward in cre asingly strong open 

m ee t i n g s  and public inf ormation legislation. Within that climate, a model 

law for pub lic  bodies w oul d be c lea rly  and pr ecisely wr it t e n  so that its 

a p p l i c a b i l i t y  in a p ar ti cu l a r  instance wo uld  be evident.

T h e  A l a s k a  o p e n  m e e t i n g s  l a w  as w r i t t e n  requires int erpretation to 

e s ta b l i s h  a p p l i c a b i l i t y  b eca use  it lacks d e f ini tio n of  terms. However, I 

have a t t e mp te d  to avoid i n t e r pre tat ion  o f  the law because that is not this 

agen cy' s e x p er ti s e  or function. I have provided b ack gro und  information 

r e ga r d i n g  the a pp l i c a b il it y  A la s k a ' s  and o the r states' open mee ti ng s  laws, 

A l a s k a  l e g i s l a t i v e  h i s t o r y ,  and r elevant court and A tt o r n e y  General 

o p i n i o n s  to h e l p  c lar ify  a very broa dly  writ ten  law. I hope this 

i nf o rma tio n is useful to you. Please do not hesit ate  to contact this 

ag en cy  if y o u  have additional questions.

GF

A t t ac h m e n t s
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Article 5. Judicial Review.

Sec. 44.62.300. Court review.

NOTES TO DECISIONS

§ 44.62.300 S t a t e  G o v e r n m e n t § 44.62.310

Showing o f "possible hcirm" suffi­
cient fo r standing. — Fishermen who 
challenged an agency regulation setting a 
maximum number for entry into a fishery 
were "interested parties” even though no 
actual harm had yet resulted (since they 
had not yet been finally denied entry) and

even though they had not shown that any 
future harm was inevitable; their showing 
of possible future harm was sufficient. 
Johns v. Commercial Fisheries Entry 
Comm'n, Sup. Ct. Op. No. 2934 (File No. 
S-139). 699 P.2d 334 (1985).

Article 6. Agency Meetings Public.

Section
310. Agency meetings public 
312. State policy regarding meetings

Sec. 44.62.310. Agency meetings public, (a) All meetings of a 
legislative body, of a board of regents, or of an administrative body, 
board, commission, committee, subcommittee, authority, council, 
agency, or other organization, including subordinate units of the 
above g»oups, of the state or any of its political subdivisions, including 
but not limited to municipalities, boroughs, school boards, and all 
other boards, agencies, assemblies, councils, departments, divisions, 
bureaus, commissions or organizations, advisory or otherwise, of the 
state or local government supported in whole or in part by public 
money or authorized to spend public money, are open to the public 
except as otherwise provided by this section. Except for meetings of a 
house of the legislature, attendance and participation at meetings by 
members of the public or by members of a body may be by 
teleconferencing. Agency materials that are to be considered at the 
meeting shall be made available at teleconference locations. Except 
when voice votes are authorized, the vote shall be conducted in such a 
manner that the public may know the vote of each person entitled to 
vote. The vote at a meeting held by teleconference shdll be taken by 
roll call. This section does not apply to any votes required to be taken 
to organize a public body described in this subsection.

(b) If excepted subjects are to be discussed at a meeting, the meet­
ing must first be convened as a public meeting and the question of 
holding an executive session to discuss matters that come within the 
exceptions contained in (c) of this section shall be determined by a 
majority vote of the body. No subjects may be considered at the execu­
tive session except those mentioned in the motion calling for th > exec­
utive session unless auxiliary to the main question. No action may be 
taken at the executive session.

313



§ 44.62.310 A l a s k a  S t a t u t e s  S u p p l e m e n t § 44.62.310

(c) The following excepted subjects may be discussed in an execu­
tive session:

(1) matters, the immediate knowledge of which would clearly have 
an adverse effect upon the finances of the government unit;

(2) subjects that tend to prejudice the reputation and character of 
any person, provided the person may request a public discussion;

(3) matters which by law, municipal charter, or ordinance are re­
quired to be confidential.

(d) This section does not apply to
(1) judicial or quasi-judicial bodies when holding a meeting solely 

to make a decision in an adjudicatory proceeding;
(2) juries;
(3) parole or pardon boards;
(4) meetings of a hospital medical staff; or
(5) meetings of the governing body or any committee of a hospital 

when holding a meeting solely to act upon matters of professional 
qualifications, privileges or discipline.

(e) Reasonable public notice shall be given for all meetings required 
to be open under this section. The notice must include the date, time, 
and place of the meeting, and if the meeting is by teleconference the 
location of any teleconferencing facilities that will be used.

(f) Action taken contrary to this section is void. (§ 1 art VI (ch 1) ch 
143 SLA 1959; am § 1 ch 48 SLA 1966; am § 1 ch 78 SLA 1968; am 
§ 1 ch 7 SLA 1969; am §§ 1, 2 ch 98 SLA 1972; am § 2 ch 100 SLA 
1972; am § 1 ch 189 SLA 1976; am §§ 2, 3 ch 54 SLA 1985)

Effect o f amendments. — The 1985 
amendment in subsection (a) added the 
second, third, and next-to-last sentences 
and in the last sentence substituted "a

public body described" for "the bodies 
specified" and added the last sentence of 
subsection (e).

NOTES TO DECISIONS

"Meeting” . — A private meeting be­
tween a quorum of the Anchorage Munici­
pal Assembly and a developer to discuss 
in detail the developer’s application for re­
zoning violated this section; a "meeting”  
for purposes of the Open Meetings Act in­
cludes every step of the deliberative and 
decision-malting process when a govern­
mental unit meets to transact public busi­
ness. The rezoning ordinance later passed 
by the assembly that allowed a modified

plan of development was therefore held 
void. Brookwood Area Homeowners Ass’n 
v. Municipality of Anchorage, Sup. Ct. Op. 
No. 2953 (File Nos. S-573, S-629), 702 
P.2d 1317 (1985).

Applied in Meiners v. Ber ng Strait 
School Dist., Sup. CL Op. No. 2857 (File 
Nos. S-125, S-140), 687 P.2d 287 (1984); in 
Abood v. Gorsuch, Sup. Ct. Op. No. 2958 
(File No. S-706), 703 P.2d 1158 (1985).
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§ 44.62.312 S t a t e  Go v e r n m e n t 9 44.62.330

Sec. 44.62.312. State policy regarding meetings, (a) It is the 
policy of the state that

(1) the governmental unita mentioned in AS 44.62.310(a) exist to 
aid in the conduct of the people's business;

(2) it is the intent of the law that actions of those units bo taken 
openly and that their deliberations be conducted openly;

(3) the people of this state do not yield their sovereignty to the 
agencies which serve them;

(4) the people, in delegating authority, d< not give their public ser­
vants the right to decide what is good for the people to know and what 
is not good for them to know;

(5) the people’s right to remain informed shall be protected so that 
they may retain control over the instruments they have created;

(6) the use of teleconferencing under this chapter is for the conve­
nience of the parties, the public, and the governmental units conduct­
ing the meetings.

(b) AS 44.62.310(c)(1) shall be construed narrowly in order to effec­
tuate the policy stated in (a) of this section and avoid unnecessary 
executive sessions. (§ 3 ch 98 SLA 1972; am § 4 ch 54 SLA 1985)

Effect o f amendments. — The 1985 
amendment added paragraph (6) of sub­
section (a).

NOTES TO DECISIONS

Quoted in Brookwood Area Home­
owners Asa’n v. Municipality of Anchor­

age, Sup. Ct. Op. No. 2953 (File Nos. 
S-573, S-629), 703 P.2d 1158 (1985).

Article 7. Legislative Review of Rules.

Sec. 44.62.320. Legislative annulment of regulations and re­
view.

Editor’s notes. — The Alaska Const, 
art. II, § 22 amendment proposal that was

mentioned in the notes to decisions was 
defeated in the November, 1984 election.

Article 8. Administrative Adjudication.

Section Section
330. Application of AS 44.62.330 — 410. Time and place of hearing

44.62.630 600. Voting procedure

Sec. 44.62.330. Application of AS 44.62.330 — 44.62.630. (a) The 
procedure of the state boards, commissions, and officers listed in this 
subsection or of their successors by reorganisation under the constitu­
tion shall be conducted under AS 44.62.330 — 44.62.630. This proce­
dure, including, but not limited to, accusations and statements of is-
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A T T A C H M E N T  B

Hawaii, Con ne t i c u t and Nevada 

Open Mee tin gs Law Language



Hawaii REV. STAT. Section 92-1

In a democracy, the people are vested with the ultimate d ec is i o n -ma kin g 

power. Governmental agencies exist to aid the people in the formation and 

cond uct  of public policy. O p e nin g up the governmental pro ces ses  to public 

sc rut iny  and p art icipation is the only via ble  and r easonable method of p r o­

tecting the public's interest. Therefore, the legislature dec lares that it 

is the policy of this State that the formation and conduct o f  public policy- 

- t h e  d i s c u s s i o n s ,  deliberations, d ec is ion s and action of governmental 

a g e n c i e s - - s h a l 1 be c onducted as openly as possible.

Co n n e ct ic u t  GEN. STAT. ANN. S ect ion  1-18(6)

"Meeting" means any hearing or other p roc eed ing  of a public agency and any 

c o n v e n i n g or assembly of or a quorum o f  a m ult i- me m b e r pub lic  agency, and 

any com mun ica tio n by or to a quo rum  of m ul ti - m e m b e r  public agency, w he t h e r 

in person or by means of e lec tro nic  equipment, to discuss or act upon a 

m a t t e r  over which the public agency has supervision, control juri sdi cti on 

or ad vis ory  power [but] "meeting" shall not include: any ch a n ce  meeting, or 

social m ee tin g neither planned nor intended for the purpose of discus sin g 

matt ers  relating to official business. ["Meeting" shall n o t ' i n c l u d e ] ; 

st rat egy  or negotations with respect to c ol lec tiv e barga ini ng [nor]; a 

caucus o f members of a single political party n otwi ths tan din g that such 

m e mbe rs also constitute a quo ru m of a public agency; an a d m in is tr a t i ve  or 

staff m e eti ng of a s in gl e-m emb er public agency; and commun ica tio n limited 

to notice of meetings of any public agency or the agendas thereof.

N e v a d a  REV. STAT. Sect ion  2 41. 015  (i)

"Meeting" means the gat hering of member s of a public body at which a quorum 

is present to de liberate toward a de cis ion  or to make a de cision on any 

m a t t e r  ove r which the public body has supervision, control, ju ris d i ct io n or 

ad vis or y power.



A T T A C H M E N T  C

A l a s k a  A t t o r n e y  General and S u pr e m e  Court Opinions 

on the Ala s ka  Open M e e t i n g s  Law



OPEN MEETINGS ACT

07/24/86: Mertz - Applicability of 'che Open Meetings Act
TAS 44.62.310) to the Placer Mining Advisory 
Group {Placer Mining Advisory Group is" 
subject to O.M.A. because it doesn't fit any 
of the narrow exception)

07/17/86: Spengler- Fish and Game Advisory Committee Procedures
(exchange of phone calls to set up committee 
m e eting does not constitute a private 
meeting)

03/27/86: Figura -

02/21/85: Rubini - 

01/30/85: Rubini -

10/09/84: Bush - 

02/09/84*. Fox -

C?5

02/16/83: Mertz - 

09/20/82: Rubini -

Adjudicative Proceedings of the A laska Public 
Utilities Commission (All proceedings of the 
APUC for determining disputes between parties 
or rights of a party that are not rulemaking 
proceedings are adjudicatory proceedings and 
not subject to the Open Meetings Act, even if 
legislature passes an amendment that makes 
the APUC  subject to the Open M eetings Act. 
Certification and ratemaking proceedings are 
adjudicatory)

Application of Open Meetings Act (application 
to Permanent Fund Corporation)

Ev aluation of Anchorage Office Complex Pro- 
osals (committee evaluating RfFs subj ect to
T O T )I

C o n f i d entiality of Records (Judicial Council 
is subject to O.M.A.)

Novemb er 3, 1983 Board M e eting (Alaska
Resources Corp. should reconvene to consider 
and vote again on proposal acted u p o n  at 
improperly convened executive session)

"rioua^'w'0pen 'Keetlng*' Opinions- {summariz e ' d T f

Various Questions Regarding the Water/Waste- 
water Advisory Board (meetings of this board 
are subject to O.M.A. and minutes of meetings 
are public records that must be disclosed)

Improper Executive Session for Fish £ Game 
Advis o r y  Committee (board members can still" 
He reimbursed for per diem and travel

- 25 -



c

c

02/17/82: Vassar -

expenses for meeting improperly held in 
executive session)

Open Meetings of Alaska Seafood Marketing 
I n s t /  (executive session cannot He held for 
purpose of choosing an advertising agency for 
Institute) ■

02/08/82: Cummngs - Procedure for Notice of Teleconference
M e etings (teleconference meetings are o k a y , 
Hut specific notice of topics must be given)

08/21/81: X a vshrv - Conduct and Records of Board Meetings to
Assure Compliance w i t h  AS 44.62.310 and
AS 44.62.3l2 (meetings of Board of P s y c h o l o­
gist 5 Psychological Associate Examiners 
subject to O . M . A . )

UoYf5a,

h a
03/18/81: Pegues -

02/11/81: Davis -

02/03/81: Davis -

01/02/81: Pegues -

10/15/79: K o ester -

08/22/79: Pegues -

meec 
n o - A C

Inapplicability of Open Meetings L a w  to 
Private Groups (''unequivocally: Nyet")

Rural Development Council 3y-laws (telephone 
polls of members violates O.M.A.)

C losed Deliberations by PERS Board (is okay 
w h e n  hearing an appeal from a decision of the 
administrator)

By-Laws of Alaska Energy Center (Alaska 
E nergy Center Is subject to O.lM.A.) (MOA is 
worthle ss because it does not set out u n d e r­
lying facts)

Public Meetings by Conference Call (telephone 
conferences can be use d only IfT "emergency 
situations")

Secret Ballot for Electing the Commission's 
Officer's (AROC may conduct Its elections Hy 
secret~Hallots without violating O.M.A.)

08/10/79: Pegues - Official Records of Agencv Proceedings
(records of A P O C 's meetings are open to 
public inspection)

- 26 -



03/15/79: Pegues - Executive Sessions ( l e g i s l a t u r e  may go into
executive session to discuss .liring, firing 
or transfer of a person, but that person 
should be given 10 days notice of intent to 
discuss that subject so can decide whether he 
or she wants meetin g held in pubLic)

02/15/79: Pegues - Executive Sessions of School B o a r d s , Borough
Assemblies, and City Councils (law should be 
read broadly and the exceptions narrowly)

02/08/79: Donohue - Applicabili ty of AS 44.62 to the Rate-making
Proceedings;' Participation of Absent Eoara 
Members in the Proceedings; Ex Parte Contacts 
(rate-making proceeding is an adjudicatory 
proceeding exempt from O.M.A,)

04/07/78: Lcrensn - Board Meetings b v  Phone (should be limited to
"emergency situations'^; note that public 
discussion is not required by O.M.A., only 
public knowledge) (good MOA)

02/06/78: Pegues - Alaska Industrial Development Authority (this
entity Ti subj ect to the O.M.A. and its 
records are subject to disclosure under 
AS 09.25.110)

02/03/78: Koester - Confidentiality of TAT Project (any individ-
ual may voluntaril y relinquish their right to 
privacy entirely or for a specific purpose) •



•MEMORANDUM State of A laska
TO: Honorable Bill Ross DATE : July 24, 1986

Commissioner
Department of Environmental f i l e  n o .. 663-86-0565 

Conservation
THRU: TELEPHONE  NO: 465-3600

SUBJECT: Applicability of the
Open Meetings Act

FROM: Harold M. Brown. (AS 44.62.310) to
Attorney General the Placer Mining

By: y  —  Advisory Group
Douglas K. M e r t z /̂ £ # /</1 
Assistant Attorney General 
Department of Law

Zou have asked for our opinion on the propriety of 
executive sessions during meetings of the Placer Mining Advisory 
Group (PMAG). The Placer Mining Advisory Group is a board set up 
by the Department of Environmental Conservation to give advice to 
the state*government on placer mining matters. Its membership is 
composed of representatives of hoth the placer mining industry 
and environmentalists, and its meetings are attended by both 
state and federal officials.

Ue conclude that, beyond any question, meetings of the 
Placer Mining Advisory Group are subject to the Open Meecings Act 
(AS 44.62.310). That Act requires meetings of almost all bodies 
of state and local government in Alaska to be open to the public. 
There are only a v e r y  few n arrow exceptions. The Open Meetings 
Act applies to any body agency or other organization of the state 
or of local government, whether "advisory or otherwise," " s u p­
ported in whole or in part by public money." AS 44.62.310. The 
fact that an organization has no actual decision-making powers 
does not exempt it from the Opc i Meetings Act. University of 
A l ask a v. G e i s t a u t s , 666 P.2d 424 (Alaska 1983). The Act applies 
to mere discussions and informational meetings as well as to d e­
cisional meetings. Brookwood Area Homeowners Assoc, v. A n c h o r­
a g e , 702 P . 2d 1317 "(Alaska 1985). The Open Meecings Act was 
drafted to be broad in scope, and we find nothing in the Act 
w h i c h  w o u l d  allow PM/LG to be excepted from its terms.

Under the Open Meetings Act, PMAG meetings must be open 
to the public (AS 44.62.310), and "reasonable public notice" must 
be given before all meetings (AS 44.62.310(e)). There are a few 
limited exceptions to the requirement that all meecings be held 
in public. Those exceptions are: (1) matters the immediate
knowledge of w h i c h  would clearly have an adverse effect upon  the 
finances of the government unit; (2) subjects chat tend to p r e j u­
dice the reputation and character of any person, provided the 
person may request a public discussion; and (3) matters which by 
law, municipal charter, or ordinance are required to be confi d e n­
tial. AS 44.62.312(b) requires chat those exceptions be c o n­
strued narrowly, however. It will be rare that any of the e x c e p­
tions apply to PMAG meetings.



Honorable Bill Ross, Ccinnissioner 
Dept. of Environmental Conservation 
File No. 663-36-0565

July 24, 1986
Page 2

VThen a member of PMAG considers that an agenda item may 
fail within one of these three exceptions, the following p r o c e­
dure must be utilized. In an open meeting, a motion must be made 
to go into executive session for a particular agenda item. A 
majority vote must be taken (again in open session) on whether to 
go into executive session. If a majority votes for an executive 
session, the session shall be limited to the particular item for 
which the executive session was called. Finally, no voces may be 
taken in executive session but must be done in public after open 
session is resumed. These requirements are found at AS 44.62.- 
310(b).

Finally, we understand that PMAG received some funding 
through the U.S. Environmental Protection Agency. If so, PMAG 
may also be subject to the requirement in 40 C.F.R. § 25.7 that 
all meecings of advisory groups funded in whoie or in part by EPA 
shall be open to the public. Given the detailed requirements of 
the state Open Meetings Act, the EPA requirement is redundant, 
but it provides an independent basis for the right o *  the public 
to be present at all PMAG meetings except for the narrowly d e­
fined exceptions noted above.

If you have any more questions on this subject, please 
let us know.



MEMORANDUM State of A laska
TO:

THRU:

FROM:

Honorable Don Collinsworth 
Commissioner
Department of Fish and Game

D ATE 

FILE NO. 

TELEPH ONE  MO. 

SUBJECT

Harold M. Ercwn 
Attorney General

<7

By: Larri I. Spengler
Assistant' Attorney General 
Commercial-Juneau

July 17, 1936

663-36-0567

465-3600

Fish and Game 
A dvisory Committee 
procedures (officer 
removal)

Your department forwarded to this office a letter from 
a member of the Gastineau Channel Fish and Game A dvisory 
Committee which expressed concerns about the validity of the 
removal of the cc mnittee chairman from office on A p r i l  24, 1936; 
you have asked thit office to evaluate these concerns. While it 
is generally true that, if a meeting cf a public body is held 
invaiidly, action taker, at that meeting is also invalid, this 
does not appear to be the case hers. If I understand the facts 
correctly, the removal of the chairman from office at the April 
24 meeting was carried out under the proper p r o c e d u r e s , as 
discussed below.

Under 5 AAC 96.060 .)(3), a fish and game advisory 
committee may replace an officer if:

a quorum of the committee meets and a m a j o r i t y  of 
the full committee membership votes to r emove the 
committee member from office, after giving the 
officer w r i t t e n  notice at least 14 days b efor e the 
m e e t i n g .

As I understand the facts, on April 9, 1986, the chairma n of the 
Gastineau Channel Fis h and Game Advisory Committee was notified 
by letter that under 5 AAC 96.060(m)(3) some of the committee 
membership desired to discuss removing him from office at a 
meeting to be h e l d  on April 24, 1986, at 7:30 p.m. Thus, the 
written notice requirement appears to have been complied with. 
Further, it is m y  understanding that at the April 24 meeting a 
quorum was present: and a majority of the full committee v o t e d  to 
remove the chairman f7.'om office, complying w i t h  the o"ber 
requirements of 5 AAC 9 6 . 0 6 0 (m)(3).

Fish and game advisory committee meetings must be o p e n” 
to the public, a n d  ret.sonabl^a public notice must be provided.
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A S  44.62.310(a) and (e) . */ As I understand it, the April 24
meeting was open to the puolic and was advertised in the usual 
fashion for fish and game advisory c o m m i t t e e s ; that is, local 
radio stations were asked to announce the meeting, and notice of 
the meeting was placed in the tree, local-events section of the 
Juneau daily paper.

The letter from the Gastineau Channel Advisory 
Committee member implies that a meeting was also held on Aoril 9", 
1986, over the telephone, and suggests that if that meeting were 
illegal, then the chairman's removal from office on April 24 was 
invalid. However, as I understand it, there was no meecing on 
April 9 but, rather, an exchange of phene calls among various 
committee members, w ho discussed the need to have a meeting an 
the subject of the chairmanship. Seme of the committee members 
did indeed request a meeting, and informed the chairman or the 
subject of their concern, as required by 5 AAC 9 6 .Q60(m)(3). "o 
action was taken on April 9 r.or was any decision mace over the 
phone; rather, the telephone calls were simply the mecha n i s m  for 
secting up the April 2 4 "meeting.

On the facts as I understand them, the procedures 
relating to advisory committee meetings and removal of officers 
were followed, and the committee's April 24, 1936, action appears 
to be valid.

HMB:LIS seek

cc: see attached

The 1985 pamphlet cont aining'the regulations for local fish 
and game advisory committee’s and regional' councils specifies 
under 5 'AAC 9 6 . 0 6 0 (o)(3) that all committee meetings "are open to 
the public and must b e  advertised in the area where the committee 
is organized." Further, that pamphlet cites 5 AAC 96.060(o)(4) 
as requiring that "whenever feasible, notice should be given at 
-least ten days before a regular meeting and three days before a 
special meeting." E v i d e n t l y  the pamphlet is in error, because 
those two provisions do not appear in the codified v e r s i o n  of 5 
AAC 96.060(o). However, even if they have been repealed, the 
statutory public meecing requirements contained in AS 44.62.310 
apply. If the provisions have not been repealed, and were 
inadvertently dropped from the codified regulations, a m e m o r a n d u m  
should be written "to chat effect to Art Peterson, Department of 
Law, requesting that they be reinserted.
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Elizabeth Stewart, Director 
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Liza McCracken 
Department of Lav Anchorage
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,, Public Utilities
B y  Commission

Mark L. Figura 
Assistant Attorney General 
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On March 24, 1986, the commission in the course of an 
open meeting requested advice concerning the scope of a d j u d i c a­
tory activities of the commission. The reauest arises from a 
proposed amendment to AS 42.05 that would make all activities of 
the commission subject to the Open Meetings Act, AS 44.62.310 -
44.62.312. Currently, the Open Meetings Act does not apply to 
"judicial or quasi-judicial bodies when holding a meeting solely 
to make a decision in an adjudicatory proceeding." AS 44.62.- 
310(d)(1). The House Labor and Commerce Committee considered 
inserting the relevant section into HB 314, but did not do so.

The committee h a s  asked for a letter from the c o m­
mission indicating the activities that the commission considers 
to be adjudicatory. Apparently the committee feels comfortable 
with its interpretation of the remainder of the language in 
AS 44.62.310(d)(1), but is concerned about the scope of a d­
judicative proceedings. Since the Open Meetings Act exception 
only applies to certain administrative actions taken in a d j u d i­
cative proce.dings, the definition of "adjudicative proceedings" 
is central to the analysis of the existing exception.

The short legal answer is that "adjudicatory p r o c e e d­
ings" include all proceedings of the commission for determining 
disputes between parties or determining the rights o f  a party, 
including all formal dockets of ths commission with the exception 
of rulemaking proceedings.

Relevant Authorities

/ *
The Open Meetings Act .̂s codified at AS 44.62.310 -

44.62.312. It provides generally that meecings of state agencies 
are to be open to the public except as otherwise provided. 
AS 44.62.310(d)(1) states tha't the Open Meetings Act does not 
apply to "judicial or quasi-judicial bodies when holding a m e e c­
ing solely to make a decision in an adjudicatory proceeding."

In common usage, the word "adjudication" includes any 
dispute resolution procedure. _ Generally, an adjudication is any
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proceeding ^for determining facts or the. rights of parties. 
"Litigation" is probably the most useful svnonym in this context. 
Whenever parties litigate, the decisionmaker adjudicates. The 
purpose of the administrative adjudication provisions is to " p r e­
scribe a fair procedure for determinations of fact." 1963 Op. 
Att'y Gen. No. 10 (April 9).

Administrative adjudication has, however, taken on the 
more limited meaning of all decisionmaking exceDt rulemaking. 
The Open Meetings Act is found in AS 44.62', the ‘Administrative 
Procedure Act (APA). AS 44.62.010 - 44.62.300 concerns the
enactment and review of regulations. AS 44.62.330 - 44.62.630 
are entitled "Administrative A d j u d i c a t i o n , " and provide the 
procedure for all proceedings involving the expansion o r  c o n­
traction of state granted rights, authorities’, licenses, or 
privileges. AS 44.62.360, AS 44.62.370. Under the APA s cheme of 
things, there are thus two classes of formal agency action, rule- 
making and administrative adjudication.

The definition o f  adjudication as everything o t h e r  than 
rulemaking is also reflected by the recent. Alaska Supreme Court 
opinion in Amerada Hess Pi! aline Corp. v. Alaska Public U t i l ities 
C o m m i s s i o n , 7TI P . 2d 1170 (.Alaska 1986)'. In Amerada Hes"s~| the 
court considered whether the commission was required co e s t a b l i s h  
its cost allocation policy by rulemaking. The court noted, "As a 
general rule, absent s t a t utory restrictions and due process 
limitations, administrative agencies have the discretion to set 
policy by adjudication i n stead of rulemaking." 711 P . 2d a t ' 1178. 
The court affirmed the commission's adjudication of costs.

The dichotomy o f  rulemaking and adjudication p r o c e e d­
ings is further reflected in AS 42.05.161. The section r e q u i r e s  
the commission to follow the Administrative Procedure Act in the 
adoption of regulations, .but exempts the commission f r o m  the 
adjudication procedures of the Act. Final administrative 
determinations, however, are subject to review under the A d m i n i­
strative Procedure Act. The legislature did not appear to be 
concerned w i t h  any third alternative to rulemaking and a d j u d i c a­
tion. _

i

The conclusion is that all formal dockets of the c o m­
mission, with the exception of rulemaking dockets, involve a d m i n­
istrative adjudication as that term is generally used an d as 
that term is used in the Administrative. Procedure Act. In a d d i­
tion, the commission engages in informal adjudication, w h i c h  is 
discussed briefly below.
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Certification and Ratemakir.g

The commission has asked specifically for advice c o n­
cerning whether its certification and ratemaking proceedings are 
adjudicatory. Since each of these types of proceedings meet the 
requirements set out above, they are adjudicatory. Certification 
is the grant of a "right, authority, license or privilege."- 
AS 44.62.370(a). Commission procedures to determine certific a­
tion dockets generally involve determinations of fact. For e x a m­
ple, the commission must determine in each case that the 
applicant_ for certification is "fit, willing and able" and that 
the utility services are required for the "convenience and 
necessity of the public." AS 42.05.241. The commission m u s t  
also determine what conditions are necessary to protect the 
public interest, and must often decide between applicants. 
Certification is precisely the type of decisionmaking at w h i c h  
the adjudication provisions o f  the Administrative Procedure A c t  
are directed.

Ratemaking is not as easily analogized to the types of 
proceedings handled under the APA's administrative adjudication 
provisions, but ratemaking is plainly adjudication. The court in 
Alaska Public Utilities' C o m m i s s i o n  v. Greater Anchorage A r e a  
B o r o u g h , 534 f.2a 549, 5o9 (Alaska 1975), referred to £  "final 
rate order" as a "final adjudication." The fact that this sort 
of adjudication is not readily handled under the administrative 
adjudication provisions of the APA is the likely reason for the 
exemDtion of the commission f r o m  those provisions. 1979 Inf. Op. 
Att'y Gen. (Feb. 8; J-66-4 5 8 - 7 9 ) .

what Adjudication Is Not

: • _ While .courts and commentators often refer to a d m i n i s­
trative action as involving either rulemaking or adjudication, 
there.are a number of other things that agencies do. Davis has 
suggested that the commentators focus perhaps-unwisely on formal 
agency proceedings, which g e n e r a l l y  do involve rulemaking or a d­
judication. 2 K. C. Davis, A dministrative Law Treatise § 10.2 
(1979). In addition to rulemaking, there appear to be a number o f  
(mostly j.nformal) actions that the commission takes which are riot 
adjudication:

1. General policies. Any agency will have occa­
sion to discuss its policies and directions. This 
will often not occur in the context of a specific 
rulemaking or adjudicatory proceeding.

2. Investigation/negotiation. Commission inves­
tigation of utility practices, generally performed
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by the commission staff, is not adjudication, 
h o w e v e r , investigation can lead to adjudicator-' 
proceedings.

3. Business or managemen t activities. The com­
mission is required to operate a substantial 
agency w i t h  a number of employees. The internal 
management of the a g ency is neither rulemaking nor 
adjudication.

These actions do not fall w ithin the Open Meetings Act exception 
set out in AS 44.62.310(d)(1),

Formal and Informal Adjudication

While the more visible adjudication is the formal a d­
judication in commission dockets, informal adjudication is both 
commonplace and important. Commission action on TA letters, for 
example, might not get to docket status, yet it is still a d j u d i­
cation. It is the agency's practice to comply with, the Open 
Meetings A c t  in this type of informal adjudication, even though 
this is not required by the Act. This seems appropriate since 
the purpose for the adjudication exception to the Open Meetings 
Act appears to be to allow unfettered discussion among the c o m­
missioners of the evidence taken in a formal proceeding. This is 
generally not necessary at the initial, informal adjudication 
stage. In addition, the record developed in a formal proceeding, 
and the requirement that the decision be based upon the record, 
provide protection to parties in a formal, proceeding that may be 
lacking at the informal decisionmaking stage.

"Conclusion

The commission's adjudicatory responsibilities include
all formal dockets (except rulemaking) and any informal d e c i s i o n­
making involving the rights of parties or t h e •resolution of d i s­
putes betwee n parties.

MLF:and

%
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L

We address by this m e m o r a n d u m  the scope and applica tion 
of the Open Meetings Act, AS 44.62.310 —  44.62.31-2, to meetings 
of the Alaska  Permanent Fund Corporation (corporation). In p a r­
ticular, you ask w h e ther a wo rk session attended by the trustees 
is subject to the Act. You further ask w h e t h e r  ,a subcommittee 
established b y  the trustees is subject to the Act. Finally, you 
ask whether me etings of the board, or of a subcommittee, to c o n­
sider proposed real estate investments are subject to the Act.

The A laska Open Meetings Act (CMA) b r o a d l y  provides 
that meecings of public.bodies in the state be condu c t e d  as open 
meetings. A n  open m e e t i n g  requires reasonable public notice, 
and, unless the body votes to adjourn into executive session to 
discuss one of several narrowly proscribed matters, an o p p o r t u n­
ity for the public to observe the proceedings. On each occasion 
that coverage of the OMA has been at issue, the A l a s k a  Supreme 
Court has broadly construed the parameters of the OMA. E . g . , 
University of Alaska v. G e i s t a u t s , 666 P . 2d 424 (Alaska 1 9 8 3 ) (ad- 
v isor y university tenure committee subject to the OMA); H a m m o n d  
v. North Slope B o r o u g h , 645 P . 2d 750 (Alaska 1 9 8 2 ) (advisory task 

'forces subject to O M A ) . A c t i o n  taken at a m e e t i n g  not in c o n­
formance to the Act  m a y  be declared void, AS 44.62.310(f), though 
the court has recognized that a judicial declaratio n of n o n c o n­
formance is, at times, the more significant e nforcem ent m e c h a n - . 
ism. Alaska Community College's Federation of Teachers. Local 
No. 2404 v. University  of A l a s k a , 677 P . 2d 386 (Alaska 1984).

As you know, the OMA applies to the corporation. 1982 
Inf. Op. Att'y Gen. (Dec. 2; 366-269-33). We recognize, in this 
regard, that regula rly scheduled meetings of the trustees have 
been conducted in a manner consistent w i t h  the OMA. We further 
recognize that the corporation has undertaken other efforts to 
assure broad public knowledge of and access to the activities of 
the corporation. You ask, though, whether a "work session" m e e t­
ing of the trustees is subject to the OMA. By "work session" we 
mean a meeting at w h i c h  the trustees and staff discuss public 
matters on an informal, background basis, but at w h i c h  no formal 
action is taken.

O I O n i A . R * ,  !0-79l



David Rose, Executive Director February  2.7, 1985
A laska Permanent Fund C o rpor ation Fage y2
366-364-05

While the A laska Supreme Court has not as yet addressed 
the applicability of the Act i’c o  "work sessions" of a covered p u b­
lic body, we think it extremely likely that the court w o u l d  c o n­
clude that the Act applies to all meetings where a q u o r u m  or a 
public body is present, regardless of whether the conduct of 
formal action" 1 3 contemplated. ]_/ The critical prerequisite in 

terms of applicab ility of Lhe OMA is the existence of a "public . 
body," generally defined to include any multi-meuibered, publicly 
financed e n t i t y _ w h i c h  performs a government function. See 1985 
Inf. Op. A t t ' y  Gen. (Jan. 30; 3 6 6 - 3 3 C - 8 5 ) . See a 1 so In Re Scio- 
lino v. R y a n , 431 K.Y.S . 2 d  664 (N.Y. Cup. Ct." 1980. See .general­
ly. Open Meecings: T^pes of Bodies C o v e r e d , National A s s 'n of
Attorneys General (19/9). Given the existence of a "public 
body," courts in other jurisdictions uni formly held that Acts 
comparable to the OKA apply to "work sessions" or other informal 
meetings, however labeled, where "public, business" is discussed. 
E . g . , Sacramento Newspaper Guild v. Sacramento Countv Foard of 
S u p e r v i s i o n , 69 C a l . R p t r . 480 (Cal. A p p . 1966) ; Town of Palm
3each v. G r a d i s o n , 29G So. 2d 473 (Fla. 1974); Grein v. Board cr 
E d u c a t i o n s , 343 N . W . 2d 71o (Neb. 1984); In R ~  P o m b r o s k e , 462
N.Y.S.2a 146 (N.Y. Sup. 1903) . In large p a r t , courts adopt an
expansive a pplication of sunshine laws to limit the potential of
secretive decision-making. As the California court obs erved in 
Sacramento New spaper G u i l d , "[A]n informal conference or caucus 
permics crystallisation or secret decisions tc a point just short 
of ceremonial acceptance. There is rarely any purpose to a n o n­
public pre-meeting conference except to conduct some part of the 
decisional process b e h ind closed doors." 69 Cal. Rptr. at 407.

We believe an A l a s k a  court w o u l d  reach a similar c o n­
clusion. The Alaska Supreme Court employed a literal test to
'determine application of the OMA in. Ceistauts > ' and the O K A  a p­
plies, b y  its terras, to "any" meeting  or a covered body. Indeed, 
the A l a s k a  v e r s i o n  of an O M A  is somewhat unusual in its broad 
a p plicatio n to advis ory as we ll as decisional bodies. Further, 
a n y  implied r estr iction of the OMA to exclude "work sessions" 
w o u l d  not be readily reco ncilable w i t h  the broad purposes stated 
in AS 44.62.312. In short, we believe that any "work session" at 
w h i c h  a q u orum is in attendance is a public m e eting u n d e r  the 
OMA, and should therefore conform to OMA procedures.

1/ We do note that a superior court recently r uled that the 
H o a r d  of Fisheries v i o l a t e d  the CKA where the Board of Fisheries 
discussed proposed regulations at a dinner meeting w h i c h  followed 
the adjournment of a regular board meeting. Johns on v. State of 
Alaska, Board of Fisheries, Mo, 3KN-33-386 CIV (Alaska Super., 
Feb. 11, 1985).
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You next auk whether a subcommittee consisting of a
  t    _  — _  J "  X .    _  J  _  - .A— A . 1 .  / >  1  * (  V  1  I

limited number of trustees is subject to the CMA. If the s u b c o m­
mittee is not established by formal action, and therefore does
not enjoy any delegated authority, the CMA w ould not apply unless 
a quorum of the- full body is present at a subcommittee meeting. 
In contrast, where the subcommittee is formally e s tablished  as an 
entity w i t h  specific responsibilities -- even if advisor y in 
nature -- the OMA likely applies, though we are aware that one 
court concluded that a comparable O M A  applied to a subcommittee 
w o r k  session only because of the scope of the delegation to the 
subcommittee. See Journal Publishing Company of Rockville. Inc.
v.- Town cf E nfi eld, 372 A. 2d 193 (Conn. S u p . 1974) . It Is thus
arguable -- chough not in our v i e w  a preferable interpretation -- 
that application of the OKA c c  subcommittee meetings depends on 
the scope of the delegation to the subcommittee.

You finally ask whether meetings to discuss proposed
real estate, transactions must be conducted m  public meetings. 
Comparable statutes in other jurisdictions oftentimes include as 
a specific basis to adjourn into executive session to discuss the 
sale or acquisition of public property. The C M A  does not include 
a general "transactional" exception, and it is u n l i k e l y  t h a t • a 
court would imply a general exception. See, e .g ., City of Miami 
-Beach v. B e r n s , 245 So. 2d 38 (Fla. 1971). 27 That no general 
exception is provided does not, however, suggest that the trust­
ees, or a constituent s u b c o m m i t t e e , m a y  not elect to a d j o u r n  into 
executive session to discuss the natters stated in AS 44.62.310-

■(c) The following ex cepted subjects m a y  be 
discussed in an executive session:

(1) matters, the immediate kno wledge of 
which w o u l d  clearly have an adverse effect u p o n  
the finances cf the government unit;

(2) subjects that tend to prejudice the 
reputation and character of any person, p r o v i d e d  
the p e r s o n  m a y  request a public discussion;

2/ Following the B erns case, the Florida A t t o r n e y  Genera l a d­
vised that even where the authority, to lease or purchase had been 
delegated to a single individual, the Florida statute prohibi ted 
the negotiations from taking place in secret.. 1974 Op. Fla. 
A t t ' y  Gen. 974-294.

(c)(1) —  (3):
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(3) m atter w h i c h  by law, municipal
charter, or ordinance are required to be confiden­
tial.

AS 44.62.310(c). To adjourn into executive session, the body
must vote  to do so in a public forum, and if an executive session
is conducted, no action m a y  be taken.

As you note, in most instances where a particular real
estate transaction is discussed, it is likely that a compelling 
n e e d  to adjourn into executive session exists. If nothing else, 
consideration of a proposed transaction in a public forum may 
jeopardize the negotiating posture of the corporation to the d e­
triment of the corporation. See AS 44.62.310(c)(1). Similarly, 
since the corporation may onl y purchase a limited interest in a 
real property purchase, the proposed bid of any participating 
partners m a y  well be confidential. See Wood and Rhode, Inc. v. 
S t a t e , 565 P . 2d 139 (Alaska 1977).

We recognize that strict adherence to OMA procedures 
m a y  place APFC in the awkward position of providing noti ce of a 
public meeting, only to then assemble and voce to adjourn into 
executive session. Given the substantial public interest in APFC 
proceedings, you m a y  wish to consider segregating the agenda to 
the extent possible b e t ween "public" and "executive session" 
issues. "Public" issues can be discussed at regul arly scheauled 
and n o ti ced meetings of the trustees. In contrast, where m e e t­
ings arc convened to discuss material which will likely be a d­
dressed in executive session, the public notice may state that 
the substance of tbs m e e t i n g  will likely take place in executive 
session. A n d  since the consideration of prop osed real estate 
investments typically is conducted on a spontaneous basis as 
investment possibilities arise, not on a regularly scheduled 
basis, it m a y  be a ppropriate to consider the regular public a t i o n  
o f  a "generic" public n o t i c e  w h i c h  states that information r e­
garding the specific time a n d  location of the meeting  m a y  be o b­
tained through the corporation. If these suggested procedures do 
n o t  offer a workable accommodation of the corporation's business 
necessities' and O K A  requirements, it remains possible to avoid 
application of the OMA if real estate investment proposals are 
r.ot addressed at a meeting at which a quorum of a public body is 
present. Thus, the trustees m a y  elect to articulate general 
investment guidelines, and to then delegate to staff the a u t h o r­
ity to consider whether specific proposals me et the stated i n­
vestment criteria.

If you have any further questions regarding OKA r e­
quirements, please feel free to contact me.

JEP./pjg
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Evaluation of A n­
chorage Office C o m­
plex proposals

Proposals submitted in response to the outstanding r e­
quest for proposals (RFP) for the Anchorage Office Complex (AOC) 
are due on or before February 7, 1985. You have asked whether 
all or part of any AOC proposals are subject to public d i sclo­
sure, and if so, at what point in the proceedings. You have also 
asked whether the meetings of the evaluation committee, a body 
established by the RF? to evaluate the proposals for aestetic 
considerations, are subject to the requirements of the Open M e e t­
ings Act (OMA), AS 44.62.310 -- 44.62.312.

As we discuss below, w t believe that all materials r e­
ceived pursuant to the RFP are “public documents" subject to d i s­
closure, but that disclosure of certain recorc's m a y  be delayed 
until a tentative contract award. We further recommend that p r o­
ceedings of the evaluation committee conform to the OMA r e q u i r e­
ments, though our advice in this respect should be recognized as 
a prudent, conservative response to a legal question which is not 
clearly resolved under the current status of the law.

I.

We first address whether materials received in response 
to the- RFP are public records subject to disclosure up on request. 
AS 09.25.110 provides in part that "[u]nless specifically p r o­
vid e d  otherwise the [records] of all agencies and departments are 
public records and are open to inspection by the public....'1 
Regulations implementing the statutory disclosure mandate are set 
out at 6 AAC 95.010 -- 6 AAC 95.900. The statute and the a c c o m­
panying regulations are broadly construed to effectuate the p u b­
lic's access to governmental documents and related records. See 
Citv of Kenai v. Kenai Peninsula Newspapers, I n c ., 642 P . 2d 1316 
(Alaska 1982. See also Carter v. Alaska Public Employees' A s s o­
ci a t i o n , 663 P . 2d 9lo (Alaska 1983) . 1/ '

I f  An expansive statement of the state's policy with respect to 
the public's access to public documents is provided in 6 AAC 
9 5.010.
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We think it clear that ail materials received in r e­
sponse to the RFP are within the ambit of AS 09.25.110 and 6 AAC 
95. The definition of a "record" subject to disclosure is c o m­
prehensive in scope, and includes documents, designs or models 
'received under law or in connection with the transaction of o f­
ficial business." 6 AAC 95.900(4). We have previously advised 
that documents received in response to an RFP are records subject 
to disclosure in appropriate instances. See 1982 Inf. Op. Att'y 
Gen. (Sept. 21; 166-231-83); 1982 Inf. Op. Att'y Gen. (Feb. 2; 
J 6 6 - 4 2 4 - 8 2 ) . Architectural models of a respondent's proposed 
design are as much a public record as are the written proposals, 
and are thus similarly subject to disclosure.

The regulations recognize, however, that the disclosure 
of certain recorcs received in the course of official business 
m a y  detrimentally affect other legitimate concerns. 6 AAC 95.- 
090(a)(4) thus provides that disclosure is not required if n o n­
disclosure is authorized by a specific statute, regulation, or 
judicially recognized privilege. The most typical privilege 
which warrants nondisclosure arises where a record contains c o n­
fidential personal or proprietary information, the disclosure of 
w hich would impermissibly compromise an individual's or firm's 
constitutionally protected privacy interest. See Falcon v. A l a s­
ka Public Offices C o m m i s s i o n , 570 P . 2d 465 (Alaska 1977); Wood 
and Rhode, Inc. v. S t a t e , 565 P . 2d 139 (Alaska 1977). In the 
context or a public procurement, we also previously recognized 
that nondisclosure is warranted if disclosure would substantially 
affect the integrity of the pending solicitation and evaluation 
process. See 1982 Inf. Op. Att'y Gen. (Feb. 2; J 6 6 - 4 2 4 - 8 2 ) .

In the present instance, we are advised that r e s p o n­
dents to the RFP w i l l  submit to William King and Associates, the 
state's consultant, certain documents and a w o r k  model of the 
ACC. Safeguards are provided to assure that the aesthetic e v a l u­
ators and staff do not k n o w  the identity of the respondents. 
Evaluation of the financial data is an objective process in a c­
cordance w i t h  a defined formula. The financial evaluation will 
follow the aesthetic evaluation. Upon receipt of a response to 
the RFP, the packet containing financial data will be segregated 
and held by a security agent until the financial evaluation. The 
project model and related documents will be assigned a number to 
assure that the identity of the proponent will not be known 
throughout the evaluation process.

During the evaluation process, we believe that the f i­
nancial component of the proposal is not subject to disclosure 
before contract award. Further, the state or its agents m a y  
properly decline to disclose records which would compromise the
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anonymity of the aesthetic evaluation process. In both in­
stances, nondisclosure is necessary to preserve the integrity of 
the evaluation process.

It is our understanding that public disclosure of the 
models and related documents would not impair the evaluation p r o­
cess. Accordingly, those records are subject to disclosure upon 
an appropriate written request. (You have no affirmative o bliga­
tion -- i.e., absent a request -- to make the models available 
for public viewing.) Further, you may establish reasonable rules 
to govern public viewing of the documents. For example, you may 
schedule limited viewing opportunities, and advise persons who 
request to view the models that they will be available for public 
viewing on only those scheduled occasions.

II.

We next address whether meetings of the evaluation com­
mittee are subject to the requirements of the Open Meetings Act, 
AS 44.62.310 -- 44.62.312. We understand that the RFP provides 
for the appointment of a five-person committee to. evaluate the 
proposals for aesthetic considerations. The committee will c o n­
sist of three executive branch appointees, a representative of 
the Municipality of Anchorage, and a private architect appointed 

' h y  the state. Each committee member will separately evaluate the 
"proposals, and the composite aesthetic score will constitute 40 
percent of the evaluation. The proponent who receives the h i g h­
est point total through the aesthetic and financial evaluation 
will be awarded the AOC contract.

The general requirement of the OMA is stated in ex- 
.tremely broad terms. This statute provides in pertinent part:

All meetings of a legislative body, of a 
b oard of regents, or o f  an administrative body, 
board, commission, committee, subcommittee, a u­
thority ,. council , agency, or other organization, 
including subordinate units of the above groups, 

r : of the state or any of its political subdivisions,
including but not limited to municipalities, b o r­
oughs, school boards, and all other boards, agen­
cies, assemblies, councils, departments, d i v i­
sions, bureaus, commissions or organizations, 
advisory or otherwise, of the state or local g o v­
ernment supported in whole or in part by public 
m oney or authorized to spend public money, are 
open to the public except as otherwise provided by 
this section.
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AS 44.62.310(a). On each occasion chat coverage of the OMA has 
been at issue, the Alaska Supreme Court has recited the broad 
policy objectives stated in AS 44.62.312 to broadly construe the 
parameters of the OMA. E. g . , University of Alaska v. G e i s c a u c s , 
666 P . 2d 424 (Alaska 1 9 8 3 ) (advisory university tenure commitcee 
subject to OMA); Hammond v. North Slone B o r o u g h , 645 P. 2d 750 
(Alaska 1 9 8 2 ) (advisory cask force subject to C M A ) . The Alaska 
court has not had occasion to specifically address whether an RFP 
evaluation committee is subject to the Act.

In G e i s t a u t s , the court employed a literal test to d e­
termine whether meecings of the university tenure committee are 
subject to the Act. The court concluded chat the committee was 
"a subordinate unit of the state, or an advisory board, or c o u n­
cil, supported in whole or in part by public money." 666 P . 2d at 
427. The Geistauts court did net inquire into the nature of the 
entity's composition, its scope of responsibility, or the p o l i t i­
cal effect of its actions on the public. Applying the Geistauts 
literal test wo uld support application of the OMA in this i n­
stance. The evaluation committee is supported by public funds, 
if only because four of the committee members, as well as the s u p­
port staff, are employed by the state or are contractual agents 
of the state. And) in literal terms, the committee is an entity 
whose existence derives from the commissioner of administration's 
authority to award the contract for development of the AOC.

In other jurisdictions, courts construing comparable 
open m e e tin g laws -- oftentimes referred to as sunshine laws —  
determine applicability of the Act u p o n  an analysis of the f u n c­
tions and composition of the entity. To be labeled a "public 
body" w i t h i n  the meaning  of an open meeting law, that body u s u a l­
ly must be a multi-membered, tax-supported entity, w h i c h  p o s­
sesses the power and authority to reach policy-making decisions 
w h i c h  affect the rights of citizens. See generally Open M e e t­
ings: Types of Bodies C o v e r e d , National A s sociation  of Attorneys
General (1979); Annot., Statutes - Proceedings Open to P u b l i c , 38 
A .L.R.3d 1070 (1971). To our knowledge, no court has specifical- 
ly a ddressed the question of whether an P.FP evaluation committee 
is subj ect-. to a sunshine law, though one court has cited w i t h  
approval the opinion of the Florida attorney general that F l o r i­
da's Act w o u l d  not apply to an evaluation committee. Godheim v. 
Citv of T a m o a , 426 So. 2d 1084 (Fla. App. 1983) (citing Fla. Op. 
Att'y Gen. (TS’l -51) . It bears noting that the evaluation c o m m i t­
tee under review in the Florida opinion was a - s t a f f  level body 
which m e r e l y  offered recommendations to a formal body, which in 
tarn awarded the contract. The Florida attorney general reasoned 
that subjecting ad hoc advisory staff meetings to the r e q u i r e­
ments of Florida's Sunshine Act w o u l d  harbor the potential to 
drastically disrupt the orderly process of government.
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Indeed, we think it likely chat an Alaskan court would 
similarly conclude that a staff level advisory RFP evaluation 
committee is not subject to the OMA. By " s t a f f "Level" we mean a 
group of individuals who serve in an advisory and administrative 
capacity but who do not have the power to make policy decisions 
requiring the exercise of discretion. In those instances where 
a staff level evaluation committee is formed to present r e c o m m e n­
dations with respect to a specific RFP, we doubt whether a "pub­
lic body" within the ambit of the Act has been established. See 
1981 Inf. Op. Att'y Gen. (May 11; J66-655-31). 2/

In contrast to the typical staff-level advisory RFP 
evaluation committee, the AOC evaluation committee has a more 
formalized membership which extends outside of state government 
and a more substantive scope of responsibility. While the body 
exists only for the Limited purposes of evaluating AOC proposals, 
the results of the committee's evaluation are directly incorpo­
rated in the final evaluation. And while not legally deter mina­
tive, we observe that the committee's deliberations concern a 
matter cf substantial public concern.

In short, we believe that if raised in litigation, a 
court would more likely than not conclude that the AOC evaluation 
committee is subject to the OMA. Absent compliance with the OMA 
procedures, a court could invalidate the committee's evaluation, 
a result which, in turn, may well invalidate the entire p r o c u r e­
ment. See AS 44.62.310(f). But see Alaska Community College's 
Federation of T e a c h e r s , Local No. 2404 v. University ot A l a s k a . 
677 P . 2d 386 (Alaska 1984). Given the uncertain status or tKe 
law and the potential effect of a determination of noncompliance,

* it is our recommendation that the meetings of the A OC evaluation 
committee conform to the OMA.

Application of the Act entails three principal features:

(1) Reasonable public notice of committee proceedings 
must be provided. Reasonable public notice is a variable

2 /  One potential consequence of an unduly expansive application 
of the OMA would be to pose barriers to the use of staff level 
RFP evaluation committees. There is no legal requirement to 
evaluate proposals received in response to an RFP through the 
committee process. Where the contracting entity f o r m s ' a  staff 
level RFP evaluation committee, committee members are, in p r a c t i­
cal terms, simply undertaking typical staff functions. There is 
no indication that the legislature intended to subject such i n­
formal, staff-level meetings to the requirements of the OMA.
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concept, and in this instance, would be satisfied through a 
public advertisement which identifies the first scheduled 
meeting of the committee, and further provides that a d d i­
tional meeting information is available through the offices 
of W i l liam King & Associates.

(2) Meetings of the committee must be public unless 
the committee determines by majority vote to adjourn into 
executive session to discuss one of the limited matters 
identified in AS 44.62.310(c). Members of the public
have no statutory right to participate in the proceedings. 
The statute only assures that the public may observe the 
proceedings, and you may adopt reasonable rules to assure 
thac public observers do not disrupt the evaluation process.

One of the stated grounds for adjourning into executive 
session is to discuss "subjects that tend to prejudice the 
reputation and character of any person, provided the person 
ma y  request a public d i s c u s s i o n [ .]" AS 44.62.310(c)(2). 
Committee members m a y  conclude chat full discussion of some 
or all of the architectural models may entail comments which 
w o u l d  tend to prejudice the reputation of one or more p r o­
ponents. However, since the evaluation process is struc­
tured to main tain anonymity, the identity of the person or 
firm impugned would not be known until after the evaluation 
is complete. In this unique context, we believe the c o m m i t­
tee may properly vote to adjourn into executive session, 
even though the p erson or firm to be discussed w o u l d  not be 
accorded an opportunity to elect that the discussion proceed 
in public.

3/ AS 44.62.310(c) provides:

(c) The following excepted subjects m a y  be discussed 
in an executive session:

(1) matters, the immediate knowledge of w h i c h  
wo u l d  clearly have an adverse effect upon the finances of 
the government unit;

(2) subjects that tend to prejudice the/ r e p u t a­
tion and character of any person, provided the person may 
request a public discussion;

(3) matters which by law, municipal charter, or 
ordinance are required to be confidential.
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(3) Members of the committee should sign their e v a l u a­
tion sheets, but may vote in private. This procedure will 
allow the public to know how each of the evaluators voted.

If you have any further questions regarding the d i s p o­
sition of documents or the application of the Open Meeting Act, 
please contact me at your earliest convenience.

JBR/pjg

cc: William King & Associates
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Confidentiality

This is in response to your memorandu m of September 27, 
1984, requesting our advice regarding the confidentiality of 
documents and files of the Alaska Real Estate Commission. We 
understand that the commission has directed the staff to limit 
access to information according to a policy which identifies 
certain information as confidential and certain information as 
public. You have provided us w i t h  a list of the kinds of 
information involved and the commission's policy as to each.

In our view  the commission's policy determinations 
regarding confidentiality of information are, for the most part, 
contrary to law and unenforceable. This m em orandum will discuss 
the Alaska law regarding confidentiality of information with 
respect to the kinds of information w i t h  which the commission is 
concerned and its policy as to this information:

The starting place for any inquiry about confid en­
tiality of public records 1/ is Alaska's so-called "sunshine 
law," AS 09.25.110, w hic h provides:

Unless specifically provided otherwise the books, 
records, papers, ’files, accounts, writings, and 
transactions of all agencies and departments are 
public records and are open to inspection by the 
public Tinder reasonable rules during regular 
office hours. The public officer having the c u s­
tody of public records shall give on request and 
payment of costs a certified copy of the public 
record.

1/ "Public" as used here means "of a public agency or public 
official."
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AS 09.25.120 sets forth limited exceptions to this general 
requirement, providing that every person has a right to inspect a 
public writing or record except as specifically made confidential 
thereunder. The exceptions, which are not relevant to the Alaska 
Real Estate Commission, are for (1) records of vital statistics 
and adoption proceedings, (2) records pertaining to juveniles, 
.(3) medical and related public health records, (4) records 
required by law to be kept confidential. Section 120 provides, 
in part, as follows:

Every public officer having the custody of records 
not included in the exceptions shall permit the 
inspections, and give on demand and on payment of 
the legal fees therefor a certified copy of the 
writing or record, and the copy shall in all cases 
be evidence of the original.

A  person having custody or control of a public 
record who obstructs or attempts to obstruct, or a 
person not having custody or control who aids or 
abets another person in obstructing or attempting 
to obstruct, the inspection of a public record 
subject to inspection under AS 09.25.110 or 
09.25.120 m a y  be enjoined by the superior court 
from obstructing, or attempting to obstruct, the 
inspection of public records subject to inspection 
under AS 09.25.110 or AS 09.25.120.

These hallmark provisions of A laska law have been interpreted and 
applied on numerous occasions by Alaska courts and in formal and 
informal opinions of the At torney General. For a discussion of 
the history of AS 09.25.110, —  09.25.120, see City of K enai v. 
Kenai Peninsula newspapers. I n c., 642 P . 2d 131*6 (Alaska 1982) , 
copy attached. •

The only statutory exception to the rule that requires
public disclosure of public information which could be applicable 
to the documents and files of the commission is (4) of 
AS 09.25.120, where records are required by law to be kept 
confidential. However, the A laska real estate statutes and 
administrative regulations do not make any information 
confidential.

AS 09.25.125 provides:

L
C

Another h a l l m a r k  of Alaska law, however, i s _ the 
constitutional right of privacy. Article I, section 22, of the 
Alaska Constitution provides:
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The right of the people to privacy is recognized 
and should not be infringed. The legislature 
shall implement that section.

This office has consistently taken the position that the c o n s t i­
tutional right of privacy is a "state law" for the purposes of 
the exception under AS 09.25.120(4).

The legislature has not comprehensively dealt with the 
constitutional right of privacy, 2/ and there are very few r e­
ported cases defining the limits o r  the right. Falcon v. Alaska 
Public Offices C o m m i s s i o n , 570 P . 2d 469 (Alasxa 19/7), Is 
instructive, however. Although the holding of that case provides 
little guidance here, the analysis used by the court at least 
provides a framework for analyzing confidentiality questions 
arising under the right of privacy. The analysis provides a two- 
step process. First it must be determined whether the informa­
tion is of the type that would be protected by the right of 
privacy. In this regard, the question to be determined is 
whether the information is "sensitive"; that is, information 
"which a person desires to keep private and which, if d i s­
seminated, would tend to cause substantial concern, anxiety or 
embarrassment to a reasonable person." 570 P . 2d at 479. The 
kind of information at issue in Falcon involved purely personal 
privacy interests. It is clear, however, that Alaska's right of 
privacy also covers commercial as well as personal interests. 
See Woods and Rohde. Inc. v. S t a t e , 565 P.2d 138 (Alaska 1977). 
If the information is not "sensitive" it is not protected by the 
right of privacy, and the information is subject to public 
disclosure.

: I f , • on the other hand, it is determined that the
information is "sensitive" and thus protected, then the second 
step in the analysis is required. This step involves a balancing 
process in- which the nature and extent of the harm to the i n d i­
vidual that w o u l d  be caused by public disclosure is balanced 
against the public interest furthered by disclosing thp i n forma­
tion. W e  do not undertake here to address the application of 
this balancing test to particular kinds of information contained

2/ The fact that the legislature has not "implemented" the 
constitutional right of privacy does not detract from its force 
and effect. Article XII, section 6, of the Alaska Constitution 
provides that the provisions of the constitution shall be 
"self-executing w h e never  possible."



in documents and files of the commission. Ordinarily, we would 
expect that it w ould be the unusual circumstance in which such 
"sensitive" information w o u l d  be involved chat the balancing p r o­
cess would need be_ employed, or that the balance would  not be
struck in favor of disclosure. This is particularly true in
light of the important public purposes of the Real Estate C o mmis­
sion. However, w h e n  a particular request presents a close q u e s­
tion, we will provide more particular aavice and assistance in
the analysis.

We believe that as to such information as the commis­
sion reasonably believes to be "sensitive" w i thin the constitu­
tional right of privacy that such policy determinations should be 
made through Che promulgation of administrative regulations. In 
this way, persons who have an interest in the. disclosure of i n­
formation, as well as persons who have an interest in keeping the 
information private, would have an opportunity to make their 
views known. However, we w ish to eir.phasite that we do not b e­
lieve that any of the documents or riles of the commission o r d i­
narily w ould contain confidential information. 3^/

In previous informal discussions of confidentiality we 
have discussed w h e t h e r  current ongoing investigations are confi­
dential. We have expressed the view that, in an appropriate 
case, such investigation and thus related investigative files, 
might be treated as confidential in order to protect the integ­
rity of the investigation. However, again we wo uld not expect 
that this situation would ordinarily arise and we have not been 
presented with such a case to date. We do not undertake here to 
explore the law in this regard. Again, we will advise and assist 
the commission in a particular case if this issue arises.

You should be aware of and familiar with the adminis­
trative regulations at 6 AAC, 95.010 —  6 AAC 95.900 dealing with 
public information. These regulations set forth policy and 
procedure for disclosure of agency records.

James hagowan October 9, 198A
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3 /  We w i s h  to distinguish the documents and files cf the 
commission from the books and records of licensees w h i c h  the 
commission through its staff may have occasion to inspect and 
audit. Certainly the inspection and audit is likely to delve 
into otherwise confidential information, but ordinarily such 
information wou ld not come into the commission's custody as a 
commission document or file and hence would not be subject to a 
request for public disclosure.
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Referring briefly to the specific kinds of information 
identified by the commission for treatment as ’'confidential," we 
believe that ordinarily none cf the information may be withheld 
from public disclosure in the absence cf specific provisions of 
law rendering such information confidential. Thus, complaints 
(both licensing and surety f u n d ) , investigative files (to the 

.extent that they do not contain constitutionally protected p r i­
vate information and insofar as the integrity of the investiga­
tion is not compromised), closed license files, hearing officer's 
proposed decisions, and subpoenas are public information and may 
not be kept confidential. Hearing officer's proposed decisions 
are public record under AS 44 .62.500(b).

The words of the Alaska Supreme Court in Kenai provide 
a fitting note upon which to conclude our memorandum or advice:

In striking a proper balance the custodian of 
the records in the first instance, and the court 
in the next, should bear in mind that the 
legislature has expressec a bias in favor of 
public disclosure. Doubtful cases should be 
resolved by permitting public inspection.

There is a strong public interest in disclo­
sure of the affairs of government generally 
. . . . AS 44.62.312(a) powerfully expresses the 
philosophy underlying this:

It is the policy of the state that

(1) the governmental units mentioned in 
A.S 44.62..310(a) exist to aid the conduct 
of the people's business;

(2) it is the intent of the law that 
actions of those units be taken openly 
and that their deliberations be 
conducted openly;

(3) the - people of this state do not 
yield their sovereignty to the agencies 
which serve them;

(4) the people, in delegating authority, 
do not give their public servants the 
right to decide what is good for the

October 9, 1984
Page 5
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public to know and what is not good for 
them to know;

(5) the people's right to remain 
informed shall be protected so that they 
ma y  retain control over the instruments 
they have createa.

In addition, §§ .110 ana .120 articulate a broad 
policy of open records.

642 P.2d 1323-24.

D T L :ihr

Enclosure
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Re: Confidentiali ty of records of 
the Alaska Judicial Council 
Our file Mo: 366-625-84

Dear Mr. Bremson:

You have requested our advice on a number of issues 
regarding the confidentiality of records of the Alaska Judicial 
Council (Council). As a general rule, we conclude that the C o u n­
cil is subject to the same confidentiality rules and disclosure 
requirements as any other state agency. W e  will answer each of 
your specific questions in turn.

1. To what extent is the Judicial Council b o u n d  by, or 
exempt from, the provisions of AS 09.25.120 ?

AS 09.25.120 sets forth the statutory requirement that 
government records are generally subject to public disclosure, 
subject to certain specified exceptions, and a public officer in 
custody of' public records must permit inspection  of the records 
u p o n  demand.

The Council is established by the Cons titution as a 
part of the judicial b ranc h of the State government. A l aska C o n­
stitution, art. IV, § 8; 1980 Inf. Op. A t t ' y  Gen. (Jan. 28;
J - 6 6 - 4 1 7 - 8 0 ) . As such, the Council is a p ublic a g e n c y , ;and its 
records are public records subject to the provisions of 
AS 09.25.120. 1/

1/ We also note that Admini strative Rule 37.5 provides that 
public records of the Alaska Court S y s t e m  are subject to 
inspection by any member of the public, and then defines "public 
records" to include most of the records of the court system, w i t h  
certain exceptions. In light of our opinion that the Judicial

REPLY TO:

□ 1031 IV 4th A VENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: 19071 276-3550

□ U t NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (9071 452-1563

ffipO U C H  K • STATE CAPITOL 
JUNEAU. ALASKA 9981) 
PHONE: (907) 465-3600
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2. Does the Council have the power and authority to 
issue rules and/or regulations regarding the confidentiality of 
its own records?

A l a s k a  Const itution art. IV, § 8, which establishes the 
Judicial Council, states in relevant part:

The Judicial Council shall act by concurrence of
four or 'more members and according to rules which
it a d o p t s .

(Emphasis added.) We interpret this provision to authorize the 
Judicial Council to adopt rules or regulations regarding the c o n­
fidentiality of its own records, provided they are consistent 
w i t h  state statutes, including AS 09.25.120.

As more fully discussed below, certain records of the 
Council are public records subject to disclosure, while others 
could clearly be kept confidential under either the c o n stitutio n­
al right to privacy (Alaska Const, art. I, § 22) or the " d e l i b e r­
ative process privilege". For those close cases where c o n s idera­
tions favoring disclosure are n ear ly equal to those favoring c o n­
fidentiality, w e  b e lieve that rules or regulations may and indeed 
should be adopted to set guidelines for use in deciding whether 
disclosure should be made. Because the Council is in a better 
position to reco gnize and w e i g h  the relative interests involved 
in these close c a s e s , w e  believe it w o u l d  be more appropriate for 
the Council, rath er than our department, to consider and adopt 
these confidentiality rules.

3. W h i c h  of the A l a s k a  Judicial Council records may 
be kept confidential?

Y o u r  request for advice lists a n umber o f  general types 
of Council records, such as records relating to judicial s e l e c­
tion and those r e l ating to judicial retention, and asks w h i c h  
should b e  k e p t  confidential. Instead of responding to each g e n­
eral class of records, we believe it w o u l d  be more beneficial to 
simply set forth the rules regarding confidentiality applicable

Council is subject to AS 09.25.120, and because the exceptions 
provide d in the statute are v i r t ually identical to the exception? 
set forth in Rule 37.5, we ne ed not decide if Rule 37.5 applies 
to the Council.



Francis L. Bretnscn, Executive Director
Alaska Judicial Council
Our file no. 366-625-34

October 3, 1984
Page 3

to all public records, and leave it to the Council to determine 
in each case whether the particular record at issue is confiden­
tial or not. 2/

As a general rule, records held by a State agency must 
be made available for public inspection and copying. 
AS 09.25.110 provides:

Unless specifically provided otherwise the books, 
records, papers, files, accounts, w r i t i n g s , and 
transactions of all agencies and departments are 
public records and are open to inspection by the 
public under reasonable rules during regular o f­
fice hours. The public officer having the custody 
of public records shall give on request and 
payment of costs a certified copy of the public 
record.

AS 09.25.120 sets out limited exceptions to this general rule, 
providing in part as follows:

Every person has a right to inspect a public w r i t­
ing or record in the state, including public w r i t­
ings and record in recorders' offices except (1) 
records of vital statistics and adoption p r o c e e d­
ings w h i c h  shall be treated in the manner required 
by AS 18.50.010 —  18.50.380; (2) records p e r t a i n­
ing to juveniles; (3) medical and related public 
health records; (4) records required to be kept 
confidential b y  a federal law or regulation or by

2/ This approach is taken for two reasons. First, it is clear 
that w i t h i n  each general class of records listed i n  your request, 
some records in the class are probably confidential while others 
should be available for public inspection. Second, as noted 

.above, we believe that in the close cases the Council should be 
the agency w h i c h  determines if a particular document is 
conf.iden.tial or., n o t . —

W e  do discuss the specific question whether letters address to 
the Council concerning judicial appointments are confidential. 
It has been the consistent view of this office that personal 
letters regarding such selection addressed to the Governor are 
confidential, ana in our view, the same rationale w o u l d  anolv to 
the Council. See Sec. 5, infra.
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state law.

Although there are no State statutes specifically d e a l­
ing. with the confidentiality of information contained in Council 
records, the constitutional principles of the right to privacy 
and separation of powers are "state laws" for purposes of e x c e p­
tion (4) to the public records statutes. In determining whether 
or not a particular document should remain confidential, the 
Council should analyze the situation with respect to each of 
these constitutional principles.

Regarding the right to privacy, first it must be d e t e r­
mined whether the information is of the type that w o u l d  be p r o­
tected under art. I, § 22 of the Alaska Constitution, w h i c h  p r o­
vides that:

The right of the people to privacy is recognized 
and shall not be infringed.

In this regard, the issue is whether the information is 
"sensitive"; that is, information

. . . w h i c h  a person desires to keep private and
which, if disseminated, would tend to cause sub­
stantial concern, anxiety or embarrassment to a 
reasonable person.

Falcon v. Alaska Public Offices C o m m i s s i o n , 570 P . 2d 469, 479 
(Alaska 1977). TE the information is not "sensitive" it is not 
protected by the right to privacy.

If it is determined that the information is " s e n s i­
tive", and thus protec ted by the constitutional a m e n d m e n t ,- then 
the second step in the analysis must be taken. This step in­
volves a balancing process, in w h i c h  the nature and extent of the 
ha r m  to the individual that w o u l d  be caused b y  public disclosure 
is balanced against the public interest furthered by disclosing 
the information. W e  believe this particular balancing process 
must be performed by the Council, utilizing its own experience 
and expertise. However, in performing any such analysis, the 
Council should keep in min d that Che Alaska Supreme Court has 
recently indicated a preference for public^ d i s c l o s u r e , stating 
that "[t]here is a strong public interest in disclosure of the 
affairs of government." City of Kenai v. Kenai Peninsula
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N e w s p a p e r s , 642 P . 2d 1316, 1323 (Alaska 1982).

Some Council records which are not confidential under 
privacy considerations may nonetheless be confidential under the 
common law doctrine of the "deliberative process privilege" often 
referred to as "executive privilege". The deliberative process 
privilege protects from public disclosure those pre-decisional 
documents prepared by governmental agencies that reflect the 
"decision-making" of the agency. Although the privilege has yet 
to be recognized by the Alaska Supreme Court, there is little 
reason to believe that the court will not do so, at least to some 
extent, when presented with the issue.

The rationale for the privilege was discussed in Rvan 
v. Department of J u s t i c e , 617 F.2d 731 (D.C. Cir. 1980), in which 
the court stated:

The [privilege] was created to protect the del ib­
erative process of the government, by ensuring 
that persons in an a d v i s o r  role wou ld be able to 
express their opinions freely to agency , dec i­
sion-makers ’ without fear of publicity. In the 
course of its dny-to-day activities, an agency 
often needs to rely on the opinions and rec ommen­
dations of temporary consultants, as well as its 
own employees. * Such consultations are an integral 
part of its deliberative process; to conduct this 
process in public v i e w  w o u l d  inhibit frank discus­
sions of policy matters and likely impair the 
quality of decisions.

617 F . 2d at 789-90; see also, Carl Zeiss Stiftung v.- E.B. Carl 
Zeiss, Jena, 40 F.R.D. 318 (D.D.C. 1966). Factual information is 
not protected by this privilege, even though the information is 
part of a "deliberative" document, unless it is "inextricably 
intertwined w i t h  policy-making processes." Environmental P r o t e c­
tion Agency v. M i n k , 410 U.S. 73 (1973).

Exercise of this privilege is consistent w i t h  the p u r­
pose behind the judicial selection process chosen by framers of 
the Alaska Constitution and set out in Alaska Const, art. IV. The 
Convention chose the present process to avoid, as much as p o s s i­
ble, political influences on the selection of judicial candidates
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for referral to the governor. 3/ To preserve this independence, 
much of the Council's actions must remain confidential.

This privilege w o u l d  protect intra-council and i n t e r­
agency communications which are part of the council's d e c i s i o n­
making process. Documents w h i c h  could be kept confidential p u r­
suant to this privilege w o u l d  include such items as letters from 
private citizens (if not already confidential under privacy c o n­
siderations), internal memoranda stating the author's opinions 
concerning Council activities, including judicial selection, and 
any documents obtained by the Council for the purpose of aiding 
in its decision-making functions where confidentiality is p r o m­
ised to the organization providing them. 4/ Of course, this is 
only a partial list cf those documents which may fall under this 
particular privilege, and we leave it to the Council to develop 
guidelines and make a final determination in each case.

4. Does the Council have subpoena power to compel
testimony or the production of records?

The Council does not have the power to issue a d m i n i s­
trative subpoenas. Such power must be specifically authorized by 
statute, and no such authority currently exists for the Council. 
The legislature has chosen to provide this authority to a number 
of state agencies, beards and commissions, including, w i t h i n  the 
judicial branch, the Commission on Judicial Qualifications. 
AS 22.30.066. 5/ Although there is no doubt that such power 
could be granted to the Council by the legislature, unless and

3/ Minutes of A l a s k a  Constitutional Convention, Part 1 at 2583
et^ seq. ’

4/ W e  caution, h o w e v e r , • that such promises of confidentiality 
should not be granted as a matter of course, but should b e  given 
only w h e n  the Council determines that the documents are nec essary 
and confidentiality is insisted upon by the provider.

5/ Other agencies include the Commission for Human Rights 
(AS 18.80.060), the Public Offices Commission (AS 15.13.045), the
Department of Labor (AS 23.20.060), the Legislative Cou ~il
(AS 24.20.060), the Ombudsman (AS 24.55.170), the division of 
Banking and Securities (AS 45.55.190), the Transportation 
Commission (AS 42.07.141), the Violent Crimes Compensation Board 
(AS 18.67.040), and any agency conducting hearings under the 
Administrative Procedures Act (AS 44.62.430).
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until this authority is specifically granted it dees not exist.

5. Can the Council transmit confidential reference 
letters regarding judicial selection to the governor without 
breaching its assurances of confidentiality to persons providing 
such references?

It has b e e n  the consistent position of this office that 
letters to the governor concerning a judicial appointment are 
confidential and should not be disclosed to the public. As we 
stated in our 1984 Inf. Op. Att'y Gen. (Jan. 5; 366-350-34):

A governor must be able to assure citizens with 
relevant information about a judicial candidate 
that their remarks will not result in press a c­
counts, litigation, or harassment. The prospect 
of public outcry or lawsuits w o u l d  dissuade some 
of these citizens from giving the governor the 
candid information reauired to make informed a p­
pointments to the judiciary.

Id. at 2. See also x982 Inf. O d . A t t ' y  Gen. (April 12;
JS9-011-80).

Case law supports the view chat letters expressing the 
author's opinions on a candidate for employment or promotion are 
confidential. In Hafernehl v. University of W a s h i n g t o n , 623 P . 2d 
846 (Wash. App. 1981) , involving a request to disclose letters
from faculty members regarding a professor's consideration for 
promotion, the court stated;

The letters here clearly express the authors' 
opinions and evaluations. Exempting them from
public disclosure will further one of the primary 
aims of the deliberative process privilege, viz., 
to further the giving of uninhi b i t e d  opinions and 
recommendations without fear of later public r i d i­
cule or criticism.

I d . at 848.

In a somewhat different context, the A l a s k a  Supreme
Court has recently lent its support to this position. The court 
recognized that the privacy of a government official's sources 
must be protected to assure candid communication, thus g u a r a n t e e­
ing that the sources will provide their valuable information to
the decision-maker. Kerttula v. A b o o a , ____ P . 2d ____, Op. No.
2858 at 18 (Alaska, July 2 7, 1984) . (7e therefore conclude that
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any letters concerning judicial applicants w h i c h  are transferred 
by the Council to the governor w o u l d  remain confidential in the 
hands of the governor.

The remaining issue, however, is whether the transfer 
from the Council to the governor in and of itself constitutes a 
breach of confidentiality. Alth ough the Council is an agency of 
the judicial branch of government, m u c h  of its work, i.ncluding 
the selection of judicial candidates, is essentially executive in 
nature, assisting the governor in his constitutional power to 
make judicial appointments. A lask a Const, art. IV, § 5. In our 
opinion, the transfer of letters w o u l d  not constitute a breach, 
because the receipt and consideration of the letters by the C o u n­
cil and the subsequent transfer of these letters to the governor 
is all part of a single executive function, the selection of a 
judge or judges. 6/ The letters w e r e  submitted for the purpose 
of assisting in this executive function and may be used for that 
function. Of course, if the Council receives a letter w h i c h  e x­
pressly requests that it not be forwarded to the governor, we 
w ould recommend that the writer's wishes be honored in that case. 
Otherwise, letters to the Council regarding judicial applicants 
nay be submitted to the governor w i thout  vio lating any c o n f i d e n­
tially principles.

W e  also believe, however, that submission to the g o v e r­
nor of these letters, or any other confidential contents of 
Council records or files, is net m a n dated but instead is within 
the discretion of the Council. A l t h o u g h  performing an executive 
function, the Council retains its character as an organi zation 
w ithi n the judicial branch, and separation of powers c o n s i d e r a­
t i o n s  compel the Council to m a i n t a i n  its independence. In p e r­
forming its executive function pursuant to the constitutional 
mandate, it only is r equired to submit names to the governor; 
however, it may submit more, should it choose to do so. W e  r e c­
ommend that the Council adopt rules and regulations, available to 
the public, w h i c h  delineate the nature and extent of the c o o p e r a­
tion it: intends to extend to the governor's office.

6/ For a discussion of the effect of the separation of powers 
doctrine on the performance of a strictly executive function by 
two branches of government jointly, see Bradner v. Hammond, 553 
P.2 d  1 (Alaska 1976).
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Lauri Adams, staff attorney for the Sierra Club, has 
raised several questions regarding the propriety of the p r o c e­
dures followed during the calling of an executive session at the 
November 3, 1983, hoard meeting of the Alaska Resources C o r p o r a­
tion (AR C). At that meetin g the Board approved a financing p r o­
posal submitted by M i chael  Chittick and U.S. Forest Products, 
Inc. , for the Schnabel Lumber Mill. After examining the tran­
script of that meeting and talking to participants at the m e e t­
ing, we conclude that the board did not use proper procedures to 
call the executive session which was held prior to the initial 
vote on the financing proposal.

While the financing proposal was discussed in detail 
before the calling of the executive session, and had been a sub­
ject of extensive discussion and some action by the board at e a r­
lier meetings during the year, the failure to follow proper p r o­
cedures in calling an executive session does cast a cloud over 
the legality of the approval of the proposal. On the basis of 
the recent supreme court decision in Alaska Community Colleges * 
Federation of Teachers v. University of A l a s k a , P . 2d , Op. 
floT: 2779 (Alaska, Feb" T j  1984), wi recommend that the board 
reconvene to consider and vote again on the proposal.

' FACTS

U.S. Forest P r o d u c t s 1 financing proposal was first c o n­
sidered by the Board in early 1983. At its meeting of M a y  24, 

..1983, the board approved a memorandum  of intent in which ARC i n­
dicated its intent to agree to U.S. Forest Products' financing 
proposal provid ed certain conditions were met. The financing 
proposal was a topic of discussion at the June 16 and August 19, 
1983, b o a r d  meetings, and the term of the agreement was extended 
several times. There was opportunity for public comment at the 
May, June, and August meetings, although no one ever testified.
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The memorandum of intent apparently expired on August 30, 1983. 
A  subsequent board meeting scheduled for September 16, 1983, to 
discuss the U.S. Forest Products proposal was r escheduled until 
November 3, 1983, because of the lack of a quorum.

The financing proposal presented to the board in N o v e m­
ber differed somewhat from the earlier proposal ap proved in the 
memorandum of intent. However, all conditions sec out in the 
memorandum of intent were met. At the meeting, the public was 
given opportunity to comment on the Schnabel Lumber Mill and the 
proposed financing venture by ARC, but there was no public t e s­
timony. The board then went through each item of the revised 
proposal. There was considerable discussion of the provisions of 
the proposal, as well as of the supply of timber and the markets 
available for that timber, which  would affect the performance of 
the business and the security of ARC's investment. The board 
then went into the executive session w hich is the subject of Ms. 
Adams' inquiry. The executive session was called to discuss the 
data received. Immediately after the discussions in executive 
session the board unanimously voted in favor of the U.S. Forest 
Products proposal without further public discussion. The meeting 
adjourned for lunch after that vote.

There was a reconsideration of the vote w h e n  the m e e t­
ing reconvened later in the afternoon. Upon reconsideration, the 
board voted 2 - 1 in favor of the proposal. At that time Terry 
Elder stated his reasons for changing his vote. There_ was no 
other discussion of the proposal. There had been no notice of a 
motion for reconsideration of the proposal at the time the board 
-recessed for lunch. Apparently because of the long b r e a k  before 
the board reconvened, few persons who had attended the morning 
session were present when the reconsideration vote was taken.

The financing agreement for the Schnabel L umber Mill 
w as signed in mid-December. Funds were distributed shortly 
thereafter_in accordance w i t h  the agreement.

. DISCUSSION

Proper procedures for calling an executive session are 
set out in AS 44.62.310(b) and have been summarized by the court 
in Citv of Kenai v. Kenai Peninsula N e w s p a p e r , 642 P. 2d 1316, 
1326 n . 29 (Alaska iy t i l ) .

The meeting must first be convened as public; the 
question of holding an executive session c o n c e r n­
ing excepted subjects must be determined by m a j o r­
ity vote; only excepted subjects, and only those
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mentioned in the motion calling for the executive 
session, may be considered in the executive s e s­
sion; and no action may be taken at the executive 
session.

The executive session was not convened by the majority 
vote required in AS 44.62.310(b). The purpose for the executive 
session stated during the meeting, to "discuss the data we have 
had today,"' was also not w i t h i n  the expressly excepted subjects 
which may be discussed in an executive session u nder AS 
44.62.310(c). Proper procedures were clearly not used by the ARC 
board in calling this executive session. The issue now is what 
effect the improper executive session had on the approval of the 
financing proposal.

AS 44.62.310(f) provides that "[a]ction taken contrary 
to this section is void." However, in Hammond v. North Slope 
Boroueh, 645 P . 2d 750, 765-66 (Alaska 19821^ the court held that 
the decision by the Commissioner of Natural Resources to allow a 
lease sale was not voided by the failure of two lease sale 
advisory committees to c o mply with the open meetings laws, even 
w h e n  the commissioner was co-chairman of one of the advisory 
committees. In reaching its conclusion that the commissioner had 
made his decision independently from the committees, the court 
focused on the fact that the commissioner had also^ received a d­
vice and studies from various state resource agencies, and that 
there had been ample opportunity for substantial public p a r t i c i­
pation on the issue.

By the time of the November 3, 1983, board meeting, the 
ARC board had h ad a number of public discussions about the f i­
nancing proposal. It had also allowed substantial op portunity 
for public comment on the issue, although none was ever given. 
The terms of the 'revised financing proposal w e r e  discussed in 
some detail by the board prior to the executive session in q u e s­
tion. These factors lend themselves to the Hammond argument that 
the violation of the open meetings laws was harmless error. How- 
.ever, there are some basic differences between this situation and 
the factual circumstances in"the Hammond case.

In H a m m o n d , the committees were advisory. It was not 
the ultimate decision-making body, like the ARC board, w h i c h  
failed to comply w i t h  the open meeting requirements. _ Also, the 
ARC board took its action on the financing proposal immediately 
after conducting the improperly convened executive session. An 
inference w hich could be drawn from this is that the vote took 
place as a direct result of discussions w hich were held in the 
executive session. The reconsideration vote taken later in the
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afternoon could arguably serve as a ratification of the earlier 
approval; however, the transcript of the board m e eting does not 
indicate that the second vote was the "true reconsideration" r e­
quired by the court to cure a decision made in nonc onformity with 
the open meeting laws. Alaska Community Colleges' Federation of 
Teachers v. University of A l a s k a , P* 2d , Op"! N o . 2779
(Alaska, F e b . 3"! 1 9 & 4 ) . R a t h e r , it was convened so that
individual votes for or against could be recorded  and so that 
Terry Elder could state the reasons for changing his vote.

In University of Alaska v. G e i s t a u t s , 666 P . 2d 424, 428 
(Alaska 1983)"! the court stated that "the Hammond 'harmless v i o­
lation' doctrine should be invoked only in very limited c i r c u m­
stances." According to the court, "Hammond pr esented a c o m p e l­
ling fact situation in w h i c h  a relatively insignificant violation 
of AS 44.62.310 was coupled wi th overwhelming prejudice w hich 
would have resulted from a conclusion that the five-year p r o c e­
dure leading up to the lease sale was void." Id. We cannot c o n­
clude that that kind of situation exists here. Thus, we r e c o m­
mend that the bo ard reconvene and vote again on the financing 
proposal.

In Alaska Community Colleges' Federation of Teachers v. 
University of A l a s k a , the court discusses "when v o l u ntary
ratification or i decision made in nonconformity w i t h  the r e­
quirements of AS 44.62.310 may be effective." Op. No. 2779 at 7. 
"The effectiveness of any later meeting designed to cure an O M A  
violation obviously depends on the seriousness of this
violation." Id. at 5. As discussed earlier, ARC's v i o l a t i o n  of 
-the open meetings laws m a y  not b e  that serious because  of its 
prior public consideration of the financing proposal. This means 
that the board should be able to cure the defect b y  following the 
guidelines set out in A laska Community C o l l e g e s :

(1) T h e  reconsideration of the financing proposal must 
function as a true de novo consideration of the defec-

. “five action. Id. at 13. This means that the b o a r d
- . should look at the situation as it existed at the time

the original decision was made. It m u s t  also r e spond 
to information and developments arising since the time 
of the November 3 meeting. Id. at 9.

(2) W h e n  the open meetings laws is v i o lat ed it is 
"'the people's right to remain informed' w h i c h  sustains 
the injury. There is no inherent damage stemming from 
the substantive action which  is taken; it is the m a n n e r  
of action which offends." Id. at 11. Therefore, the 
board should publicly review the information w h i c h
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was available to it at the tine of the decision and the 
history of the financing proposal before the board. 
The merits of the action proposed should be publicly 
discussed.

We hope this nemo gives you adequate guidance on the 
future action we recommend. Please let us know if we can be of 
any further assistance.

MAF/mg
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s u b j e c t  Various "open

meeting" opinions

You're scheduled to participate in a panel discussion 
concerning state government as a part of Alaska Journ a l i s m  
Week. The press has informed us that they are most interested 
in your views and opinions concerning the public meeting and 
public information statutes (AS 44.62.310 et seq. and AS 
.25.110 et: seq.). The following is a summary of available 
Attorney General's opinions concerning open meetings and public 
information. I u nder stand the press will be discussing the 
open meeting statute and may ask you questions about each 
specific opinion. The opinions are in reverse chronological 
order.

February 16. 1983 opinion regarding applicability of 
open meeting/puDlie info requirements to Water/Waste Water 
Advisory Board. Concluded that board is state agency requiring 
open meetings for public. Also suggests that board members 
with conflict of interest recuse themselves from voting and 
discussing certain topics.

September 20. 1982 decision regarding improper
executive sessions for Fish and Game Advisory Committee. C o n­
cludes that Fish and Game Advisory Committee is subject to 
provisions of Open M e eting Act. Also concludes Dept, of Fish 
and Game can reimburse memb ers of Fish and Game Advisory 
Committee for travel and per diem. ' \

_  February 17, 1982 opinion regarding applicability of 
open meeting statute to A l a s k a  Seafood Marketing Institute. 
Concludes that Board m a y  n o t  meet in executive session for an 
advertising agency presentation. Concludes further that 
purpose for calling executive session must fall w ithin one of 
the enumerated exceptions to the public meeting requirement.

February 8, 1982 opinion regarding procedure for
public notice or teleconference meetings. Concludes that 
Council on Domestic Violence and Sexual Assault (and by
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implication ocher agencies) must provide reasonable public
notice for all meetings. While statute does not enumerate 
specific guidelines, the public should be provided w i t h  date, 
time and place of meecing and the topics which will be
discussed or considered at the meeting.

August 21. 1-981 opinion regarding Board of
Psychologists meecing. Concluded that Board and Youth 
executive session may have violated open meeting law due
largely to lack of guidelines for board members to follow.

August 21, 1981 opinion regarding conduct and records 
of board meetings. Outlines principles and guidelines for 
future conduct of Board of Psychologists. Strongly supports 
open meetings available to public and holds that executive 
sessions limited to very specific situations.

Mav 11. 1981 regarding application of open meeting
law to informal meecings. Concludes chat Alaska's open meeting 
law is extremely broad. However, lav; does not apply to 
"meetings" between any two state or municipal officials or 
employees. In sum, Open Meetings Act only applies to m u l t i­
member bodies which have a fixed membership, w h i c h  are 
supported in whole or in part by public monies and. w h i c h  have 
power pursuant to law to exercise governmental power or provide 
advice through a vote. The open meeting law does not apply to 
meetings of individuals who are public officers or employees, 
such as cabinet members, but who are not empowered collectively 
to exercise power or advice as a body (commom sense appli- 
-cation, J.W.G.)

February 11, 1981 opinion regarding applicability of 
open meeting statute to Rural Development Council. Concludes 
that al'l fundamental policy decisions should be made in meeting 
open to public.

February 3, j-981 opinion regarding closed
deliberations by Public Employees Retirement System (PERS) 
Board. Concludes that Board deliberation may be made in closed 
session when hearing an appeal from a decision by the 
administrator. Conclusion supported by explicit exemption to 
public meeting requirements or "judicial or quasi-judicial 
bodies w h e n  holding a meeting to make decision in adjudicatory 
p r o c e e d i n g s " .

January 2, 1981 opinion regarding Alaska Energy
Center b y l a w s . Concludes that open meeting (or Sunshine) law 
applies to Alaska Energy Center. Further concludes that 
Center's bylaws need not reiterate public meeting statute.
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December 4. 1979 opinion regarding private meeting
between governor and Board of Fisheries and fishermen's groups. 
Concludes that as a practical matter, the meeting which the 
Governor proposes does not constitute a meeting between boards 
of fishery, and therefore, the requirements for open meeting do 
not apply. Further suggests that private or closed meecings 
cannot be used by board members to consider or arrive at 
tentative decision on r egula t i o n  of salmon fishery ( b y  
implication public d e c i s i o n ) .

October 15, 1979 opinion regarding public meetings by 
conference caii. Suggests that public decision could be made
by conference call. However, urges caution and adequate public 
notice regarding procedures for making decision.

August 22. 1979 opinion regarding Public Offices
Commission secret ballot procedure. Concludes that Public 
Offices Commission may u s e  secret ballot for election of 
officers without violating Alaska's public meecing law.

March 15, 1979 opinion regarding use of executive
session to discuss hiring, firing or transfer of any employee. 
Concludes that closed session may be used to discuss matters 
that w o u l d  prejudice reputation and character of any person, 
provided person may request a public discussion. Must afford 
person being considered w i t h  advance notice.

February 8, 1979 opinion regarding applicability of
public meeting statute to tariff filings and protest procedures 
by rate-making or regulatory commissions. Concludes that rate- 
making hearings be conducted, to the greatest extent possible, 
according to open meeting provisions.

April 7, 1978 o p i n i o n  regarding board meeting by
telephone. Concludes that board meetings v i a  telephone should 
be cases necessitating emergency decisions, not general 
practice. _ Still need to p r o vide notice to public if decisions 
are m a d e .

July 19, 1976 opinion regarding release of c o r­
rections escape report. Concludes that there are three a p­
plicable exceptions to the general rule w h i c h  provides that
state records are open for public inspection. The exceptions 
a r e :

1) matters relating to personnel evaluation;
2) matters relating to a personnel grievance;
3) statements by potential prosecution witnesses in 

criminal matters.
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April 9. 1976 decision related Co applicability of
open meecing scacuces co Che Associacion of Alaska School 
Boards. Concludes ChaC A ssociation is noc an agency or other 
organization "of the state or any of its political 
subdivi sions".

February 13, 1976 o p i n i o n  regarding applicability of 
open meeting statute Eo secret ballot by a public body. 
Concludes that statute is ambiguous and a secret ballot 
conducted at a "public meeting" m a y  or may not be avoidable.

September 24. 1975 o p i n i o n  regarding confiaentiality 
of Parole Boara proceeaings. Concludes that Parole Board m a y  
conduct closed meetings but board's disposition is public 
information.

J U G :ml
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taxes should be deducted from any award 

lor loss or impairment uf earning capacity. 

In Yukon Equipment. Inc. e, (luriloti. tiliO 
P.2d 428 (Alaska llJ83), we specifically held 

that taxes should not be considered in de­

termining future damages. Id. at 434-435. 
Thus, the superior court did not err.

The judgment below is A F F I R M E D .

B R O O K W O O D  A R E A  H O M E O W N E R S  

A S S O C I A T I O N .  INC.. Area G  H o m e  

and Landowners Organization, Inc.. 

Bruce Chadwick and Peter Johnson, 

Appellants/Cross-Appellees.

v.

M U N I C I P A L I T Y  O F  

A N C H O R A G E .  Appellee,

and

Q  & 0  #  2. a Partnership, 
Appellee/Cross-Appellant.

Nos. S-573, S-629.

Supreme Court of Alaska.

July 19. 1985.

H o m e o w n e r s’ association brought ac­

tion under Lhe Open Meetings Act, alleging 

that meeting between developer and quo­

r u m  of the municipal assembly violated the 

Act and that rezoning ordinance should be 

held void. The Superior Court, Third Judi­

cial District, Anchorage, Mark C. Rowland, 

J.. held there was no violation of the Act, 

remedies of the Act did not apply, meeting 

was harmless error, or subsequent hearing 

cured any violation of the Act. Association 

appealed, and developer cross-appealed, dis­

puting refusal to award it attorney fees on 

ground that association was public interest 

litigant. The Supreme Court. Moore. J., 

held that: (1) policy of the Act required 

that deliberations such as meeting between

assembly and developer be conducted pub­

licly: (2) meeting was not "harmless viola­

tion'' of the Act: (3) developer failed to 

show that subsequent public meeting vali­

dated rezoning action, in that it failed to 

show "substantial reconsideration" was 

made; (4) invalidation of rezoning ordi­

nance was necessary prerequisite to actual 

reconsideration; (5) rezoning ordinance was 

void; and (G) association qualified as public 

interest litigant and should have been 

awarded attorney fees.

Reversed and remanded.

1. Administrative L a w  and Procedure

©=124

Language of A S  44.62.3101a), provid­

ing scope for the Open Meetings Act [AS

44.62.310 et seq.J mandates that the Act 

not be limited to decision-making bodies 

only.

2. Administrative L a w  and Procedure

<2=124

Question under O pen Meetings Act 

[AS 44.62.310 et seq.] is whether activities 

of public officials have effect of circum­

venting the Act, not whether quorum of 

governmental unit was presenc at private 

meeting. A S  44.62.312.

3. Zoning and Planning ©=194

A S  44.62.312, providing policy regard­

ing meetings of governmental units under 

the Open Meetings Act [AS 44.62.310 et 

seq.] required that meeting between quo­

r u m  of municipal assembly and developer 

to discuss in detail its application for rezon­

ing, with rezoning ordinance scheduled for 

public hearing one wee k  later, be conduct­

ed publicly.

4. Administrative L a w  and Procedure

©=124

"Meeting," under the Open Meetings 

Act [AS 44.62.310 et seq.] includes every 

step of the deliberative and decision-mak­

ing process when governmental unit meets 

to transact public business.

See publication Words and Phrases 
for other judicial constructions and 
definitions.
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J. Zoning and P l u n n m g  **191

Developer's representatives could have 

met with each m e m b e r  of municipal assem­

bly individually to d'scuss their develop­

ment project and to lobby for passage of 

rezoning oriiinunce without violating the 

Open Meetings Act. A S  44.62.310 et seq.

A. Municipal Corporations *=>92

"Action." under the Open Meetings 

Act [AS 44.G2.310 et seq.J encompasses m u ­

nicipal assembly’s fact-gathering and deli­

berative sessions reluting to public busi­

ness. A S  44.62.310(f).

See publication Words and Phrases 
for other judicial constructions and 
definitions.

7. Zoning and Planning *=194

Fact that homeowners1 association had 

opportunity to present testimony relating 

to rezoning ordir je at subsequent public 

hearing did not render presentation by de­

veloper to quorum of municipal assembly 

members at private meeting harmless error 

under the Open Meetings Act. A S  44.62.- 

310 et 3eq.

8. Zoning and Planning e=194

Presentation by developer to quorum 

of municipal assembly m embers at private 

meeting, relating to rezoning ordinance 

was not "harmless violation” of the Open 

Meetings Act [AS 44.62.310 et seq.], where 

homeowners' association contended it 

would have presented different testimony 

at public hearing if it had kno w n  content of 

developer’s presentation, facts did not d e m­

onstrate that municipal assembly's ultimate 

decision on rezoning ordinance was inde­

pendent of presentation, and association 

filed expedited challenge to the assembly's 

action in rezoning.

9. Administrative L a w  and Procedure

*=>124

Plaintiff complaining of violation of 

the Open Meetings Act [AS 44.62.310 et 

seq.] must s ho w  by preponderance of evi­

dence that violation occurred.

10. Administrative L a w  and Procedure

*=121

If violation of the Open Meetings Act 

[AS 44.62.310 et seq.] is shown, burden 

shifts to defendant to show that "substan­

tial reconsideration" of issue w o b  made at a 

subsequent public meeting; that is, wheth­

er validation meeting functioned us true de 

novo consideration of the defective action.

11. Administrative L a w  und Procedure

*=124

If defendant in action under the Open 

Meetings Act [AS 44.62.310 et seq.] fails to 

show "substantial reconsideration" of issue 

at public meeting, after violation of the Act 

has been shown, court must decide whether 

invalidation of governmental action is prop­

er remedy.

12. Administrative L a w  and Procedure

*=124

To determine that invalidation of gov­

ernmental action is proper remedy for vio­

lation of the Open Meetings Act [AS 44.62.- 

310 et seq ], court must determine that 

invalidation is necessary prerequisite to ac­

tual reconsideration of issue by govern­

ment, and that invalidation will serve public 

interest.

13. Administrative L a w  and Procedure

*=124

In deciding issue of whether invalida­

tion of governmental action under the Open 

Meetings Act [AS 44.62.310 et seq.] will 

serve public interest, court should weigh 

remedial benefits to be gained in light of 

goals of the Act against prejudice likely to 

accrue to public.

14. Zoning and Planning *=194

Developer failed to sho w  that substan­

tial reconsideration of rezoning issue was 

made by municipal assembly after assem­

bly's deliberations at developer's presenta­

tion which constituted "meeting" in viola­

tion of the Open Meetings Act [AS 44.62.- 

310 et seq.], where developer could not 

demonstrate that public meeting was of­

fered as remedial measure to reconsider 

any action or deliberation by assembly 

members at developer's private presenta­

tion in that assembly m e m b e r s  stated they
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saw nothing wrong with prior meeting, and 

members did not disclose any matters dis­

cussed at meeting.

13. Zoning und Planning <1=191

Invalidation of rezoning ordinance was 

necessary prerequisite to municipal assem­

bly's actual reconsideration of the issue, 

required because of assembly’s violation of 

the Open Meetings Act [AS 44.62.310 et 

seq.], where municipal assembly could not 

further restrict zoning without developer's 

ixpress agreement, making "substantial 

reeonsiderr 'ion" by assembly impossible 

unless rezoning ordinance was first voided.

16. Zoning and Planning ®=»194 

Rezoning ordinance was to be voided

under A S  44.62.310(f), providing policy of 

the Open Meetings Act [AS 44.62.310 et 

seq.], where invalidation of ordinance was 

necessary prerequisite to reconsideration, 

decision voiding ordinance would serve the 

Act’s remedial purpose, homeowners' asso­

ciation had not delayed in bringing the is­

sue before court, and voiding ordinance did 

not result in prejudice to public comparable 

to that posed in ACCFT, involving vali­

dation of university merger.

17. Zoning and Planning <3=729 

Ho m e o w n e r s’ association, which

brought action under the Open Meetings 

.-ict [AS 44.62.310 et seq.] against munici­

pal a. jembly and developer based on grant 

of rezoning ordinance by assembly, quali­

fied as "public interest litigant," for pur­

poses of award of .attorney fees, where 

there was strong public policy behind effec­

tuating the Act, declaration that municipal 

assembly violated the Act would protect 

public's right to be informed by encom'ag- 

ing public meetings, only private citizens 

wouid sue to enforce the Act with respect 

to rezoning because government was de­

fendant. and association claimed that pro­

posed development would not result in eco­

nomic injury to its m embers causing associ-

I. Anpellee O & O » 2 . a partnership, owned 60 
acres o f property in south Anchorage. Qua-

Alaska 1 3 1 9

ation to lack requisite economic incentive to 

bring suit; thus, action would be remanded 

to determine attorney fees for association 

as "public interest litigant." A S  44.62.312; 

Rules Civ.Proc., Rule 82.

See publication Words and Phrases 
for other judicial constructions and 
definitions.

James T. Brennan, Hedland, Fleischer & 
Friedman, Anchorage, for appel- 

lants.'',>-oss-appellees.

Jerry Wertzbaugher, Mun. Atty., T h o m­

as F. Klinkner, Asst. Mun. Atty., Anchor­

age, for appellee, Municipality of Anchor­

age.

Peggy A. Rostcn, W. Richard Fossey, 

Bankston &  McCollum, Anchorage, for ap­

pellee/cross-appellant, Q  &  O  =2, a Part­

nership.

D. John McKay, M'-ddleton, T i m m e  &  

McKay, Anchorage, for amici curiae, A n­

chorage Daily N e w s  and Alaska Press 

Club.

Russell A. Nogg, Henderson &  Nogg, 

P.C., Anchorage, for amici curiae, Builders 

Industry Ass’n of Anchotage, Inc. and J &  

P Investments, Inc.

Before R A B I N O W I T Z ,  C.J., and 

B U R K E ,  M A T T H E W S ,  C O M P T O N  and 

M O O R E ,  JJ.

O P I N I O N

M O O R E ,  Justice.

In this case, a quorum of the Anchorage 

Municipal Assembly met privately with a 

developer, the Quadrant Development C o m ­

pany (Quadrant),1 to discuss in detail its 

application for rezoning. The application 

for rezoning was scheduled for a public 

hearing one week after the private discus­

sion at the Quadrant offices. After the

dran l Development Company acted as the part­
nership's agent fo r development purposes.
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£ES

O M M I T T E E S .  (a) A 
o f  o n e  h o u s e .  A  
o n l y  b y  c he  a d op -  

•esid in g o f f i c e r  of 
i s p e c i a l  c o m m i t t e e  
: sp e ci a l c o m m i t t e e  
2 . T h e  p e r s o n s  w h o  
aay a r r a n g e  fo r  the 
jive t e s t i m o n y  a n d  
e x p e d i t e d  b y  j o i n t

c o m m i t t e e  o f  b o t h  
j s c a b l l s h e d  onl.y b y  
ion. T h e  p r e s i d i n g  
’.alf o f  C h e  m e m b e r s  
no c o - c h a i r  a j o i n t  
~er  p r o v i d e d  by  the

a s p e c i a l  o r  j o i n c  
or c o n d i t i o n s  of 

icir.g c o m m i t t e e  n a y  
jr j o i n c  c o m m i t t e e  
- we en s e s s i o n s ,  or 
n w h i c h  e s t a b l i s h e s  
o r  j o i n t  c o m m i t t e e  

si on s m a v  c o n s i d e r  
i n s i s t e n t  w i t h  the 
un d i n e .  s p e c i a l ,  or

j o i n t  cotnnlctee w h i c h  a c ta  b e t w e e n  l e g i s l a t i v e  s e s s i o n s  
c o n s t i t u t e s  a s u b c o m m i t t e e  of  c he  L e g i s l a t i v e  C o u n c i l  
for  a d m i n i s t r a t i v e  p u r p o s e s .  A  s p e c i a l  or j o i n t  c o m­
m i t t e e  m a y  e x p e n d  m o n e y  o n l y  in a c c o r d a n c e  w i t h  an a p ­
p r o p r i a t i o n  m a d e  f or  the  w o r k  of  che  com mi tt e e .

(d) A c o m m i t t e e  m a y  n o t  b e  e s t a b l i s h e d  
a u t h o r i z e d  b y  l aw o r  b y  the U n i f o r m  Rules.

O P E N  A N D  E X E C U T I V E  S E S S I O N S

u n l e s s

R U L E  22. O P E N  A N D  E X E C U T I V E  SES SI O N S.  (a) A l l
m e e t i n g s  o f  a l e g i s l a t i v e  b o d y  ar e  o pen  to all l e g i s l a­
tors, w h e t h e r  o r  n o t  t hey  ar e m e m b e r s  o f  che p a r t i c u l a r  
l e g i s l a t i v e  b o d y  t ha t is m e e t i n g ,  and to che g e n e r a l  
p u b l i c  e x c e p t  as p r o v i d e d  in  (b) of this rule.

(b) A l e g i s l a t i v e  b o d y  m a y  c al l nr. e x e c u t i v e  
s e s s i o n  ac w h i c h  m e m b e r s  o f  che g e n e r a l  p u b l i c  m a y  b e  
e x c l u d e d  for  ch e f o l l o w i n g  r ea s o n s :

( 1 ) d i s c u s s i o n  o f  m a t t e r s ,  che i m m e d i a t e
k n o w l e d g e  of  w h i c h  w o u l d  a d v e r s e l y  a f f e c t  the f i n a n c e s  
of a g o v e r n m e n t  un it;

( 2 ) d i s c u s s i o n  o f  s u b j e c t s  ch at  t e n d  to
p r e j u d i c e  che r e p u t a t i o n  and  c h a r a c t e r  o f  a pe rs on:

(3) d i s c u s s i o n  o f  & m a t t e r  cha t may, by 
be  r e q u i r e d  to b e  c o n f i d e n t i a l .

(c) W h e n  a l e g i s l a t i v e  b o d y  d e s i r e s  r.o c a l l  an 
e x e c u t i v e  s e s s i o n  in a c c o r d a n c e  w i t h  (b) o f  th is  rule,  
t h e  b o d y  s h a l l  f i r s t  c o n v e n e  as a p u b l i c  m e e c i n g  an d  
t h e  q u e s t i o n  o f  h o l d i n g  an e x e c u t i v e  s e s s i o n  s ha l l b e  
d e t e r m i n e d  b y  a m a j o r i t y  v o c e  of  che m e m b e r s  pr es e n t.

(d) T h e  p r o v i s i o n s  of  chis r ul e  ma y  not be i n t e r­

p r e t e d  as p e r m i t t i n g  che e x c l u s i o n  of a l e g i s l a t o r  f ro m  
an e x e c u t i v e  s e s s i o n ,  w h e t h e r  o r  n o t  the l e g i s l a t o r  is 
a m e m b e r  o f  che b o d y  chat is m e e c i n g .  A  l e g i s l a t o r  no t  
a m e m b e r  o f  che b o d y  h o l d i n g  an e x e c u t i v e  s e s s i o n  
sh al l ,  h o w e v e r ,  b e  s u b j e c t  to che s am e r u l e s  of c o n­
f i d e n t i a l i t y  a n d  d e c o r u m  as p e r t a i n  to r e g u l a r  m e m b e r s  

o.f t h e  b od y.

C O M M I T T E E  M E E T I N G S

R U L E  23. C O M M I T T E E  M E E T I N G S ,  (a) W r i t t e n  n o t i c e  
of c h e  time, p l a c e  a n d  s u b j e c t  m a t t e r  o f  all  m e e t i n g s  
of s t a n d i n g ,  s p e c i a l ,  a n d  J o i n t  c o m m i t t e e s  d u r i n g  a 
w e e k  s h a l l  b e  p r o v i d e d  b y  che p e r s o n  w h o  c h a i r s  che 
c o m m i t t e e  to che c h i e f  c l e r k  or  s e c r e t a r y  b y  4 :0 0  p.m. 
o n  t h e  p r e c e d i n g  T h u r s d a y .  T h e  p e r s o n  w h o  c h a i r s  che 
c o m m i c c e e  to w h i c h  a b i l l  o r  r e s o l u t i o n  is f i r s t  r e f e r­
r e d  s h a l l  p r o v i d e  to th e c h i e f  c l e r k  o r  s e c r e t a r y
w r i t t e n  n o t i c e  o f  th e t i m e  a n d  p l a c e  o f  ch j f i r s t
p u b l i c  h e a r i n g  o n  Che b i l l  o r  r e s o l u t i o n  ac l ea s t f iv e  
da ys  b e f o r e  the h e a r i n g .  H o w e v e r ,  Chis r e q u i r e m e n t  m a y  
b e  w a i v e d  by m o t i o n  of che p e r s o n  w h o  c h a i r s  che c o m ­
m i t t e e  to w h i c h  a b i l l  or r e s o l u t i o n  is f i rs t  r e f e r r e d  
if c o n c u r r e d  in b y  m a j o r i t y  v o c e  o f  che f u l l  m e m b e r s h i p  
o f  t he h o u 6 6 . T h e  c h i e f  c l e r k  or s e c r e c a r y  s h a l l
p u b l i s h  an i  d i s t r i b u t e  t o o i e s  of  che w e e k l y  s c h e d u l e  of  
c o m m i t c e e  m e e c i n g s  a n d  of  che f i v e - d a y  n o c i c e  of  h e a r­

ing.



(b) T h e  p e r s o n  w h o  c h a l r a  a s t a n d i n g ,  s p e c i a l ,  or 
J o i n c  c o m m i t t e e  s h a l l  p r o v i d e  Che c h i e f  c l e r k  o r  s e c r e ­
tar y  w r i t t e n  n o c i c e  o f  the c h a n g e  in che time, p l a c e  or 
s u b j e c t  m a t t e r  o f  a m e e t i n g .  At che  n e x t  d a i l y  l e g i s­
la t i v e  s e s s i o n ,  n o c i c e  o f  che s c h e d u l e  c h a n g e  shall be 
a n n o u n c e d  b y  che c h i e f  c l e r k  o r  s e c r e t a r y  a n d  p u b l i s h e d  
as a n o c i c e  in the j o u r n a l  o f  the ho u s e .

(c) A s c h e d u l e d  m e e t i n g  of  a s t a n d i n g ,  s p e c i a l ,  
o r  j o i n c  c o m n i c t e e  m a y  b e  c a n c e l l e d  at an v time. If 
p o s s i b l e ,  n o t i c e  of  che c a n c e l l a t i o n  s h a l l  be g i v e n  in 
th e n ame  m a n n e r  as p r o v i d e d  for  n o t i c e  o f  c h a n g e  in (b) 
o f  chis rule.

(d) T h e  p r o v i s i o n s  o f  (a) a n d  (b) o f  c hl a ru le do 
n o t  a p p l y  to a s t a n d i n g ,  s p e c i a l ,  o r  J ^ . n c  c o m m i t t e e  
m e e t i n g  s c h e d u l e d  a f t e r  ch e d a t e  a c o n f e r e n c e  c o m m i t t e e  
h a s  b e e n  c h o s e n  to c o n s i d e r  a m e n d m e n t s  to o r  d i f f e r ­
e n c e s  b e t w e e n  v e r s i o n s  o f  th e g e n e r a l  a p p r o p r i a t i o n  
act. H o w e v e r ,  a p e r s o n  w h o  c h a i r s  a s t a n d i n g ,  s p e c i a l ,  
o r  j o i n t  c o m m i t t e e  s h a l l  p o s t  w r i t t e n  n o t i c e  o f  che 
ti me, p l a c e  a n d  s u b j e c t  n a t t e r  o f  a m e e t i n g  at l e a s t  24 
h o u r s  b e f o r e  the m e e t i n g ,

(e) T h e  p r o v i s i o n s  o f  (a) - (d) o f  t hi s r u l e  Jo 
n o c  a p p l y  to m e e t i n g s  of

(1) che R u l e s  C o m m i t t e e  w h e n  lt m e e c s  fo r  
the p u r p o s e  o f  p r e p a r i n g  c h e  d a i l y  c a l e n d a r ;

(2) che C o m m i t t e e  on C o m m i t t e e s  r e f e r r e d  to 
in R u l e  1(e); o r

<3) s t a n d i n g ,  s p e c i a l ,  o r  j o i n c  c o m m i t t e e s
w h e n  t h e  c o m m i c t e e  m e e c s  d u r i n g  t h e  i n t e r i m  b e t w e e n  
s e s s i o n s .

(f) E a c h  s t a n d i n g ,  s p e c i a l ,  a n d  j o i n c  c o m m i t t e e

( 1 ) s h a l l  r e c o r d  its m e e t i n g s  e l e c t r o n i c a l l y  
a n d  p r e p a r e  a l o g  o f  c he r e c o r d i n g  a d e q u a t e  to l o c a t e  
s p e c i f i c  t e s t i m o n y ;

(2 ) s h a l l  p r e p a r e  m i n u t e s  o f  e a c h  m e e c i n g  of  
c h e  c o m m i c t e e  o n  a s t a n d a r d  f o r m  p r e s c r i b e d  j o i n t l y  b y  
c h e  R u l e s  C o m m i t t e e s  o f  ch e h o u s e  a n d  c he  s en a t e ;  the  

m i n u t e s  s h a l l  I n c l u d e

(A) a l i s t  o f  C he n a m e s  o f  e a c h  m e m b e r  

p r e s e n t  d u r i n g  c h e  m e e t i n g ;

(B! a l i s t  o f  th e  n a m e  a n d  a f f i l i a t i o n  
o f  e e c h  w i t n e s s  t e s t i f y i n g  b e f o r e  ch e c o m m i c t e e ;

(C) a b r i e f  s t a t e m e n t  o f  che p o s i t i o n  
o f  the w i t n e s s  o n  t he s u b j e c t  t e s t i f i e d  up o n;  a n o

(D) e a c h  a m e n d m e n t  f o r n a l l v  c o n s i d e r e d  

b y  che c o m m i t t e e ,  the  n a m e  o f  t h e  m e m b e r  m o v i n g  
a d o p t i o n  o f  che  a m e n d m e n t , th e a c t i o n  t a k e n  on the 
a m e n d m e n t . an d  che y e a s  m e  n a y s  if  a c o m m i t t e e  
m e m b e r  h a s  r e q u e s t e d  a r o l l c a l l  v o t e  on a d o o t i o n  

o f  an a m e n d m e n t ;

( 3 ) s h a l l  m a i n t a i n  a c h r o n o l o g i c a l  f i l e  of  
m i n u t e s ,  c o p i e s  o f  w h i c h  s h a l l  be m a d e  a v a i l a b l e  u p o n
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s t a n d i n g ,  s p e c i a l ,  or 
c h i e f  c l e r k  o r  a e c r e -  
tn the time, p l a c e  or 
che n e x t  d a i l y  l e g l s -  
ludule c h a n g e  a hu l l be 
J c r e t a r v  ind p u b l i s h e d  
h o u s e .

a s t a n d i n g ,  spe c ia l ,  
led at an y  time. If 
ion sh a ll  be g i v e n  in 
Jtlce o f  c h a n g e  in (b)

id fb) o f  t his  ru l e  do 
or J o i n t  c o m m i t t e e  

i c o n f e r e n c e  c o m m i t t e e  
'dments to o r  d l f f e r -  
g e n e r a l  a p p r o p r i a t i o n  
i n s t a n d i n g ,  s p e c i a l ,  
r i c t e n  n o c i c e  c f  che 
a m e e t i n g  at l e as t  24

Id) of  thi s r ul e  do

•u w h e n  tc m e e t s  for 
ca l e n d a r :

TC T i c t e e s  r e f e r r e d  to

or  j o i n t  c o m m i t t e e s  
the i n t e r i m  b e t w e e n

a. . j o i n t  i l o m it te e

e c i n g s  e l e c t r o n i c a l l y  
ig a d e q u a t e  to l o c a t e

es o f  e a c h  m e e c i n g  of 
p r e s c r i b e d  j o i n t l y  b y  

a n d  the s e n a t e :  che

n a m e s  o f  e a c h  m e m b e r

n a m e  a n d  a f f i l i a t i o n  
f or e che c o m m i c t e e ;

a e n t  o f  th e p o s i t i o n  
t e s t i f i e d  u p o n ;  a n d

; f o r m a l l y  c o n s i d e r e d  
if th e m e m b e r  m o v i n g  
’ a c t i o n  t a k e n  on che 
n a y s  i f  a c o m m i t t e e  

:ali v o c e  o n  a d o b t i o n

h r o n o l o g i c a l  f i l e  of 
m a d e  a v a i l a b l e  u p o n

r e q u e s t  co c o n m l c t e e  m e m b e r s  a n d  the pu bli c:  c o u m l t t e e  
m i n u t e s ,  ta pe s a n d  o t h e r  m a t e r i a l s  of r e s e a r c h  v a l u e  
a h u l l  be  d e l i v e r e d  bv  che c o m m i t t e e  ar. che e n d  of e a c h  
s e s s i o n  or  e a c h  l e g l u l a c u r e  to thn l e g i s l a t i v e  r e f e r­
en c e  l i b r a r y  for a p p r o p r i a t e  d i s p o s i t i o n :

(4) ma y  m a k e  a v a i l a b l e  to the L e g i s l a t i v e  
A f f a i r s  A g e n c y  a c o p y  of u ll  m i n u t e s  o f  c o m m i t t e e  
m e e t i n g s  d u r i n g  che s e s s i o n  for e n t r y  of the m i n u t e s  as 
n d a t a  b a s e  on  che l e g i s l a t i v e  c o m p u t e r  sy stem.

C O H M I T T E E  R E F E R R A L  A N D  A C T I O N

R U L E  24. C O M M I T T E E  R E 1 E R R A L  A M D  A CT I O N .  (a) A  
c o m m i t t e e  a ct s on a l l  b i l l o  r e f e r r e d  to It a n d  r e p o r t s  
Its a c t i o n s  a n d  r e c o m m e n d a t i o n s  to the h o u s e  as s oo n as 
p r a c t i c a b l e .  C o m m i t t e e  r e p o r t s  m u s t  be In w r i t i n g  an d 
the r e p o r t  m u s t  be  s i g n e d  by  a m a j o r i t y  of  the m e m b e r s  
of the c o m m i t t e e .  T h e  rc p o r c  w i l l  n o t e  the r e c o m m e n d a­
tion of  e ac h m e m b e r  s i g n i n g  che re por t.

(b) W h e n  a b i l l  is r e p o r t e d  b a c k  by  a c o m m i t t e e  
w i t h o u t  ac l e a s t  one "D o  P as s ",  u n l e s s  th e b i l l  h as a 
s u b s e q u e n t  r e f e r r a l  o r  r e f e r r a l s  o f  r ec o rd ,  the p r e s i d­
ing o f f i c e r  s h a l l  pu t Che q u e s t i o n  " S h a l l  the b i l l  be  
r e f e r r e d  to rh e  R u l e s  C o m m i t t e e  for p l a c e m e n t  on  the 
c a l e n d a r  f or s e c o n d  r e n d i n g  n o t w i t h s t a n d i n g  the r e p o r t  
of che c o m m i t c e e ( s )?" If che b i l l  h a s  a s u b 3 e q u - n c  
r e f e r r a l  or  r e f e r r a l s  of  r e c o r d ,  che q u e s t i o n  s h a l l  no t  
b e  p u t  u n t i l  che l as t  c o m m i t t e e  nas r e p o r t e d  a n d  u n l e s s  
a l l  r e p o r t s  a r e  w i t h o u t  at l e as t  o n e  " D o  Pass".  T h e
q u e s t i o n  is d e b a t a b l e  a n d  if a m a j o r i t y  o f  che m e m b e r ­
sh i p  of  the h o u s e  v o t e s  in che n e g a t i v e ,  che b i l l  is
loac.

(c) If a c o m m i t t e e  h as n o r e  t h a n  o n e  b i l l  on che
s a m e  s u b j e c t  o r  if ic fi nd s  it n e c e s s a r y  to r e v i s e  a
b i l l  s u b s t a n t i a l l y ,  it m a y  r e p o r t  o u t  a s u b s t i t u t e  b i l l  
a n d  r e c o m m e n d  t h a t che s u b s t i t u t e  b e  a c c e p t e d  fo r 
s e c o n d  r e a d i n g  in Che p l a c e  o f  t h e  o r i g i n a l  bill. A 
c o m m i t t e e  o f  ch e s e c o n d  h o u s e  m a y  no t  r e p o r t  a c o m m i t ­
tee s u b s t i t u t e  for a b i l l  o r  an a m e n d m e n c  to a h i l l  
t h at  r e q u i r e s  a c h a n g e  in ch e t i d e  o f  the b i l l ,  o t h e r  
t h an  a c l e r i c a l  or  t e c h n i c a l  c h a n g e ,  as ch e  t i t l e  w a s  
e n a c t e d  in che h o u s e  of o r i g i n .  S u b s t i t u t e  b i l l s  are 
d u p l i c a t e d  a n d  d i s t r i b u t e d  w h e n  t h e y  ar e  r e p o r t e d  o u t  
b y  ch e commiccp<i. C o m m i t t e e  s u b s t i t u t e  b i l l s  c a r r y  a 
n o t a t i o n  of che  s o u r c e  or  e p o n a o r  o f  th e o r i g i n a l  b i l l  
in t h e  m a n n e r  p r e s c r i b e d  b y  ch e d r a f t i n g  m a n u a l  u n l e s s  
th e s p o n s o r  o b j e c t s  to th e n a m e  so  a p p e a r i n g .

(d) A l l  b i l l s  i n v o l v i n g  a p p r o p r i a t i o n s ,  r e v e n u e s  
o r  b o n d i n g  m u s t  b e  r e f e r r e d  co Che F i n a n c e  C o m m i c t e e  
b e f o r e  t h e y  c a n  b e  a d v a n c e d  to  s e c o n d  r e a d i n g ,

C O M M I T T E E  O F  T H E  W H O L E

R U L E  7.5. C O M M I T T E E  O F  T H E  WH O L E .  W h e n  t h e  h o u s e  
f o r m s  i t s e l f  i n t o  a C o m m i t t e e  o f  th e W h o l e  t he p r e s i d­
i n g  o f f i c e r  v a c a t e s  che c h a i r  a n d  c a l l s  u p o n  a m e m b e r  
co p r e s i d e .  T h e  U n i f o r m  R u l e s  a r e  o b s e r v e d  in che 
C o m m i c t e e  o f  che W h o l e  b u c  n o  m e m b e r  s h a l l  b e  r e c o g­
n i z e d  a s e c o n d  t i m e  u n t i l  e v e r y  m e m b e r  w i s h i n g  to s p e a k  
h a s  sp ok en .  W h e n  a b i l l  is c o n s i d e r e d  in t he C o m m i t t e e  
o f  t he  W h o l e  it s h a l l  b e  r e a d  an d d e b a t e d  b y  s e c t i o n s  
a n d  a m e n d m e n t s  a d o p t e d  s h a l l  b e  n o t e d  on o a p e r  s e p a r a t e
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Chapter No.

 2B____

AN ACT
Relating to pu bli c a g e n c y  meetings.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
» S e c t i o n  1. AS 00 .6 2.3 10 (a)  Is am en ded  to read:

(a) Al) m e e t i n g s  of  a le gis l a ti v e body or of an a d­
mi ni s t r a t i v e  body, board, co mm iss ion , committee, s u bco mm it­
tee, a ut ho ri ty,  counc il,  agency, or other organization, 
Includi ng  s ub o r d i n a t e  un it s of  the above croups, of the 
state or a ny of Its pol i ti c al  su bd ivisions, In cluding but 
not limited to m u ni c i p a l i t i e s ,  boroughs, school boards, 
and all other boa rds, agencies, as se mblies, councils, 
de pa rt m e nt s , d iv i s i o n s ,  bureaus, com mi ss i on s  or or ga n iz a­
tions, a d v is or y  or ot herwise, of  the state or local g o v e r n­
me nt  suppor te d In wh ol e or In part by public mo n ey  or 
a u th o r i z e d  to s pen d publi c m on ey,  are op en  to the public 
e xc ept  as o t h e r w i s e  p ro vid ed  by this section.

• Sec. 2. AS 0 0 . 6 2 . 310(c)(1) Is am e nd e d to read:

(1 ) ma t t er s ,  the Imm e di a t e knowledge of w hic h  
w o u l d  cl e a r l y  ha v e  a n  adverse ef fe ct up on  the financ es  of 
the go ver nme nt  unit;

• Sec. 3. AS 0 0 . 62  13 ame nded by ad di n g  a new secti on In 
Article 6  to read:

Sec. TO.62.312 . S T A TE  P O L I C Y  REGARD IN O MEETINGS.
(a) It Is the p o l i c y  of the 3 ta te  that

(1 ) the go ve r n me n ta l  u n i t s  men t io n e d In sec.
310(a) of t hi s c h a p t e r  exist to ai d In the co ndu ct of the
p e o p l e ' s  busine ss;



Chapter 98

(2 ) lt Is the Intent of the law that actions of 
those units be taken openly and that their deliberations  
be conducted openly;

(3) the people of this state do not y ie ld their 
so vereignty to the ag en cie s wh ich serve then;

(t) the people, in d e le g a ti n g au thority, do n o t ; 
give their public servan ts  the right to decid e what is . . ,3  
good for the people to know and what Is not good for them 
to know;

(5) the p e o p l e ' 3  right to remain Informed shall 
be protec te d so that they may r e t a i n  con trol ov er  the 
Inst ru men ts  they have created,

(b) Sec. 310(b)(1) of this ch ap te r shall be construed 
na r ro w ly  In order to effec tu ate  the po licy stated In (a) 
of this section and avoid u n n e c e s sa r y executive sessions.'
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M E S S A G E S  F R O M  T H E  S ENATE

A m e s sa g e from the Se n a t e  d ate d Februa ry  1, 1972 was read 
st a ti n g the S e n a t e  has c on c u r r e d  In the Ho use amendment to^ "** 
SE N AT E  B IL L  206 and the e n r o l l e d  copy o f  S E N A T E  B IL L 2 0 6 -  
am e nd e d  by the Ho use ( r e la t i ng  to fees for d up l i ca t e sport~"“v 
fishi ng  a nd h u n t i n g  licenses; and  pr o v i d i n g  for an  effective ’•
date) Is t r an s mi t t ed  h e r e w i t h  for the si gn atu re s of the ____ ;
S p e a k e r  a nd C hi e f Clerk. It was 3 lgned by the Sp ea k er  and--*' ' 
the Ch ief C le rk  and r e t ur n ed  to the Senate. ",

R E PORTS OP S T A N D I N G  COMMITTEES

HB The Labor a^d M a n a ge m en t  C o m m i t t e e  has had H OU S E  BI L L  NO. - 
5 5 5  555 (es ta b li s hi n g  the o f f ic i a l st ate  p l u m bi n g  code) under

c o n s i d e r a t i o n  a nd  a m a j o r i t y  o f  the Co mm itt ee  me mb ers  j 
recommends lt do pass with the follo win g amendment:

y
amendment No. 1 by the L a b or  and M an ag em ent  Committee:

SB
253

Page 1, line 1*1: D e let e "15" and Insert n13"i<: .

The report was si gn ed by Mr. Orbeck, Chairman, and concurred 
In by Orbeck, McOlll, B a n f le l d  and  Ferguson. ™

‘ V
HO US E  BI LL  NO. 555 was re fe r re d  to the Finance Committee. '■

The  J u d i c ia r y Co mm itt ee has had S E N A T E  BI L L  NO. 253 (relating 
to public a gen cy  m e eti ng)  un de r c o n s i d er a ti o n  and a majority • 
of the Co mm itt ee  me m be r s r ec om m e nd s  it do p a 3 S. The report 
was signe d by Mr. Moran, Chair ma n, and co n cu r re d  In by Moran, 
Hl ll str an d, Randolph, Flynn, Rose, B a rb e r and  Banfleld.

SE N A T E  BI L L  NO. 293 wa.3 r e f e r r e d  to the Rules Commi tte e for ' 
place me nt on the calendar.

The Sp ea k e r  s t at e d that wi th ou t o bj ec ti on,  the reading of tho 
Jud i ci a ry  Co mm it t ee  Ch air m a n' s  re port on SB 253 would be 
wa iv e d  and lt w o u l d  be pr i n t e d  In the Journal. T he re being 
no ob jection, the report a p pe a rs  as follows:

" Judiciary Committee Report

SENATE BILL NO. 253

This bill makes clear that state law requiring that meetings 
of public agencies oe open to the public applies to the legis­
lature and Its subordinate units. The bill also reemphasizes 
state policy amlnst closed meetings of public bodies. In 
sec. 3, AS 62.312(a) Is based on California Government Code 
Annotated, sec. 5^950.

William Moran, Chairman"
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Source Choplar No.

1 M

AN ACT
Relating to tho meetin gs of  the Board of  Regents of the Un i ve r­
sity of Alaska; and pr ov idi ng for an e f fe c t iv e  date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sec tion 1. AS 111. *40.160 is repealed and re -e nac ted  to read:

Sec. ID. 1)0.160. BO AR D MEET I NO S PUBLIC. ME E T IN G  NOTICE, 
PUBLIC FACILITIES, (a) The provi sio ns  of AS tt.62 .3 10  
apply to me et in gs o f  the Board of Regents. All meetin gs  of 
the board, its c o mmi tt ee s or  subcommit te es,  are open to 
the public and press except as ot he r wi s e  pr o vi d e d in 
AS nn.62.31t.ic). Th e findings of  an ex ec uti ve  se ssion shall 
be m ad e a part of the record of the pro ce e di n gs  of the 
Bo ard of Regents. All records of  the me et in gs and pr oc e ed­
ings shall be open to inspection by the puollc an d the
press at r ea so na ble  times.

(b) The board may d et erm in e the time and place of its
meetings. However, 30 d a y 3  notice is re qu ire d for all
reg ular meeti ng s and 1 0  days no t i ce  is req u ir e d  for special 
meeci ng s of the board, its co mmittees or subc om mit te es  
called un de r the bylaws or rules of  pr oc e du r e  of the board. 
Emergency meecin gs  may be called w it ho ut  notice.

(c) The B o ar d  of Regents shall pro vide adequa te  
facilities for m emb er s of the pu blic to attend the meeting s  
of the board, its commi tte es  or subcommittees.

* Sec. AS lit.6 2 . 310(a) is am en de d to read:

(a) All me et i n gs  of a board of regents or  of  an 
ad mi nis t r at i v e body, board, co mmission, co mmittee, su b co m­
mittee, autho rit y,  council, agency, or other orga nis at io n,  
i n clu di ng  subord in ate  units of  the ab ov e groups, of the 
state or any of lt3 po litical subdivisions, inclu di ng but
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not limited to m u n ic i pa l it i e s,  boroughs, school boards?* 
all other hoards, agencies, asse mbl ies , councils, departi^r 
ments , di vi si o ns ,  bureaus, co mmi s si o n s or organisations ' 
a dv iso ry  or o th erw is e, of the stato or  local go v e r n m e n t’ 
su pp ort ed  in w ho le  or in part by pu blic money or authorl* 
to spend public money, are open to the public except as 
oth er w i se  pro v id e d by this section. .✓ V

* Sec. 3- Th is Act takes effect  on the day  after its p a s e a n  
an d app r ov a l or  on the day lt be co me s law withou t approval.

for et

value 

* Sec.

- 2-
A p p r ov e d by govern or : J une  2, 1972
A ct ual  e f f ec ti v e  date: June 3, 1972
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COMMITTEE S U B ST I T UT E  POR S EN A T E  B I L L  NO. 288 amended , by t;33 a 
• He Jommerco Committee, en titled: 28H

"An Act r e la t i n g  to the use o f  slat* 
e quipment for privat e pu rp ose s. "

uua read the first time and r ef er re d to the Co m mi t te e  on 
itnte Affairs.

CO MM UNI C A TI O N S

A letter dated March 28, 1972 to S p e a k e r  Cuess from Chief  
justice Ooorgo P. Boney, Ch a ir m an  of the Alaska Jud i c ia l  
C o u n c i l  was read, a n n o u n c i n g  the a nn ual  m ee c i ng  o f  the 
judicial Council to be h e ld  In the O o v e m o r ' s  Con f er e n ce  
R o o m ,  Capito l Building, at 1:00 p.m., P r i d a y , M arc h 71, 

i 9 7 ? -

REPOR TS  O P  S T AND IN G COMMI TTE ES

Tho Healtn, We lf are  and Ed uc a ti o n  C o m ml t ce o  has r.i.d MOUSE MB 
BILL HO. 605 (relat in g to the m e e t i ng s  of the Bo ar d of Re-  605 
gents of  the Un ive rsi ty  of  Alaska; and  p r ov i d in g  for an e f­
fective date) un d er  c o n s i d e r a t i o n  a second time and a m a­
jority of  the me mb ers  o f  the Cosoilttee recommonds lt be r e­
placed wi th  COM M I TT E E S U B S T I T U T E  POR HOUSE BILL NO. 605 
(same t'tle) and that C O M M I T T E E  S UB S T I T U T E  POR H O U S E  BILL 
NO. 605 uo pass. T he report  was si g ne d  by Mrs. Chance , 
Chairman, and co n c u r r e d  In by C h anc e,  Moore, W h i t t a k e r  and 
Naughton.

HOUSE BI L L  NO. 605 was re fe r re d  to the Rules Co m m i t t e e  for 
p l ace me nt  on the calendar.

The Sp ea k er  stated that wi th ou t objec ti on , the r e ad i n g  of tne 
Health, We lfare and Ed u c a t i o n  Com m it t ee  C ha irm an 's report on. 
HO US E B I L L  NO. 605 w o u l d  be wa iv e d  and lt w o ul d  be pri nted 
In the Journal. T h e r e  b ei ng  no ob je ct ion , it was so ordered. 
The report appears as follows:

"Health. We lf a re  and E du cat io n Commit te e 
Report on House 5111 6o?

The Coranlttee S ub s t it u te  for House Bill 605 m ake s no 
sub stantive change In the bill as Introduced. It was 
dr a ft e d to avoid a po ten tia l techni ca l conflict be tw ee n  
the bill as I n t ro d u ce d  and e x i s t i n g  law and, at the 3ame 
time, to Incorporate the basic policy th r u 3t of the bill 
a s  introduced.

As Introduced, HB 605 would have added a new section 
(sec. 202) to AS 1U.U0 ap pl y i n g  the "Open M ee tin g Law" tc 
the Board of Re ge nts  witho ut  ma k i ng  any change In sec. 160 
Enactment takes pr e c e d e n c e  o v e r  an exi st i n g statute; te ch­
nical co nflicts p r o b ab l y would have .arisen b et wee n the two 
because o f  dif fe r en c es  In language ev en though there Is no
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Hfl basic policy di ff er enc e b e twe en  the two statutes. Thus
605 lc w09 ad vi s a bl e  to el im i n at e  a potential legal confl ict

by co mb in i ng  the propos ed sectio n and e xi st in g law Into 
one of Regents of the Un iv ers it y or  Alasita that Includes 
the beat features of both.

AS 1 K .H 0 .160 provides that the Board of Regents may
determine the time and place of  Its meetings and the ma n­
ner of  gi v i ng  notice; a 3 Introduced, MB 505 provides for 
30 days no ti ce  for r eg ula r meecin gs and 10 days for spec­
ial meetings. The Commi tte e 3u b 3tltute a d o p t 3 the speci­
fic p rov iso  of HB 605, as Introduced. While ex is tin g sec. 
160 also provld e .3 that tne board's meecings are open to 
the public an d press, lt do es  not clearly 3 tate that che 
state's p r ese nt "Open Me e t i n g  Law", AS KK.62.310, applies 
to the m ee t i n g s  of  the Board or Regents which, In the 
Judgment of the Co mmittee, It should. AS 1K.K0.160 s tip u­
lates that che Regents' m e e t i n g  records and pro ceedings  
are op en to tne public and press at reasonable times, a 
salutary p r o v i si o n not Included In the "Open M ee ci ng  Law", 
but which Is prese ntl y appli ca ble  co the Board and should 
he retained. The ex i s t i n g  section also authorizes the 
Board to h old  execu tiv e sessions but does not specify for 
what purpose, as does AS KK . 6 2 . 3 1 0 ( c ) , a provi sio n that 
should be un i f o r m  throug ho ut  state government. Present 
law requires that the findings of  these executive sessions 
be made a part of Che Bo ard's record of Its proceedings, a 
pr ovi sio n retai ned  by the Committee Substitute.

Finally, the Co mm itt ee  Substitute deletes Se ct io n 3 
of the bill as Introduced. This section picked up Identi­
cal language In Sec. 3 of Senate  Bill 253 Chat wo ul d apply 
the state's "Open Me et i n g  Law" to the Legislature and Its 
proceedings. SB 253 has passed the Senate  and Is before 
Che House Rules Committee. The language was added to HB 
605 solely to avoid a subsequent legal problem known as 
" c hap te ri ng out" had HB  605 been en acted after SB 253, b e­
cause sec. 2 of  HB 605 and sec. 1 o f  SB 253 amend the same 
section: AS K K.6 2 . 3 1 0 ( a ) . That problem, If lt exists at 
all, cam be resolv ed by the Re vl3or  of  Statutes a f t er  the 
close of  the current se ss i on  of the Legislature; hence 
there Is no n eed  for Se ct i on  3 of the bill.

HB The Lo cal  G o ve r nm e n t C om mit te e has had HO USE B I LL  NO. 596
596 (provi di ng  for b or oug hs  In the un or ga n iz e d  borough; and

p r o v i d i n g  for  a n  eff ec ti v e  date) un de r co ns ide r at i o n and 
a m a j or i ty  of  the me mb e rs  of  the Committee recommends lt 
do pass w it h  the fo ll owi ng amendment:

a m e n dm e nt  No. 1 by the Lo ca l Government Committee:

Genie Chance. Chairman'*

Page 1, line 22: After the pe r i o d  add: "The
Local Bound ar y C o mmi ss io n shall 
hold heari ngs  at a p pro pr ia te 
places wi t hi n  the un or ga n iz e d  
boroug h before propos in g t ent a­
tive di vi si ons  of the un o r g a n­
ized ar ea Into un org ani ze d b o r­
oughs. Fo ll ow ing  the publics-, 
tion o f  tentative bounda rie s of
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189

AN ACT
Re l at i ng  to public meetings.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;
* Se ct i on  1. AS . 6 2 . 310(a) Is amended to read:

(a) All m ee t i n g s  of a leg!"!-' ve body, of a board of 
regents, or  of a n  ad m i ni s t ra t iv e  •, board, c o m m l s s l o r , 
committer, su bc ommittee, authority, council, agency, or 
o th er organ is at ion , inclu din g su bordinate units of the ab ov e  
groups, of  the state or any o f  its polit ic al subdivisions,  
Including but not limited to munic ip al iti es , boroughs, 
school  boards, an d  all other boards, agencies, assemblies, 
councils, de p ar tme nt s,  di visions, bureaus, c om mi ss ion s or 
organizations, ad vi so ry or otherwise, of the state or local 
government s u p po r te d  in w ho le  o r  In part by public money or 
auth or ize d to s p en d  public  mo ney, are open to the public 
except as o t h e r wi s e  provid ed  by this section. Except wh en  
voice votes are aut horized, the vote rhall be co nducted in 
such a m ann er  that the pu blic m ay know the vote of each 
p er son  entitl ed  to vote. This se ct io n does not apply to any 
votes required to be taken ro o rg an iz e the af or e-m e n ti o n ed  
bodies.

Sourc*
HB 831 am S

Approv ed  by governor: J une  18, 1976
Actual  effective date: Se pt em b er  16, 1976
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C o m p ile r 's  N otes. The provision* formerly "’his section may be ufiected by $ 9-1-116, 
contained in 5 6-42-107 have been transferred concerning entitlem ent to funds, absent appro- 
to 1 8-42-108. priation.

8-42-108. Board actions not revicwable. — All decisions and determi­
nations of the board shall bo final and shall not be ruviewable by any court. 
fActs 1973, ch. 128, § 7; T.C.A., §§ 8-4207, 8-42-107; Acts 1984, ch. 972, § 19.]

CHAPTER 44 

PUBLIC MEETINGS

SECTION.
Part I  - G eneral Provisions

6-44-102. Open meetings — "Governing body" 
defined — ''Meeting" defined.

SECTION,
8-44-104. Minutes recorded and open to public 

— Secret votes prohibited. 
8-44-107. Board of directors of performing arts 

center management corpora- 
• tion.

P a iit  1— G e n e r a l  P r o v is io n s

8-44-lLl. Policy — Construction.

C om pile r's  N otes. The application of this 
section to certain attom ey-client discussions 
has been held unconstitutional. See Notes to 
Decisions, 1. Constitutionality, Smith County 
Educ. Ass'n v. Anderson, 676 S.W.2d 328 
(Tenn. 1984).

C ross-R eferences. Confidentiality of pro­
ceedings under hazardous chemical right to 
know law, 5 60-3-2013.

S ec tion  to  S ection  R eferences. This title 
is referred to in §5 4-5-204, 4-17-109, 64-5-203.

This chapter is referred to in 55 2-1-113, 
4-5-312, 10-1-102, 38-6-101, 49-5-610,
64-1-308, 64-5-103, 68-52-105.

Law  R eview s. Government — Sm ith 
County Education Association v. Anderson: An 
Exception Under the Tennessee Open M eet­
ings Act, 15 Mem. St. U.L. Rev. 116 (1984)

Regulation of Collective Bargaining in Pub­
lic Employment in Tennessee: The Education 
Professional Negotiations Act (Patrick 
Hardin), 47 Tenn. L. Rev. 241.

Remedies other than  tho Tennessee Uniform 
Administrative Procedures Act "Contested 
Case" Approach to Dealing w ith S tate and Lo­
cal Governmental Action (John Beasley), 13 
Mem. SL U.L. Rev. 619 (1984).

A tto rney  G enera l O pinions. Human 
rights commission meetings and orders, OAG 
84-104 (3/26/84).

Applicability of sunshine law to local beer 
boards. OAG 84-240 ( 8/9/84)..

Applicability to county councils on aging, se­
nior citizen center boards, and related commit­
tees, OAG 84-310 (11/19/84).

Applicability to state board of equalization 
meetings, OAG 85-105 (4/8/85).

Applicability to utility district commission 
meetings, OAG 85-161 (5/16/85).

Cited: Board of Educ. v. Memphis Publish­
ing Co., 585 S.W.2d 629 (Tenn. Ct. App. 1979); 
Olmstead v. Community Action Services of 
Morgan County, Inc., 494 F. Supp. 699 (E.D. 
Tenn. 1980).

NOTES TO DECISIONS

Analysis

1. Constitutionality.
3. Coverage.
4. Construction w ith other acts.
5. Ju ry  trial.

1. C o n stitu tio n a lity .
The Tennessee Public Meetings Act was not 

unconstitutional aa applied to tho attom ey-cli­
ent communications, and did not constitute an

invalid encroachment upon the inherent power 
of the judiciary, specifically the Supreme Court 
of the S tate of Tennessee, to supervise the 
practice of law in clear violation of the separa­
tion of powers provisions of Tenn. Conat., art.
II. § 2. Van K irk v. Board of Mayor & Alder­
men, 668 SAV.2d 299 (Tenn. Ct. App. 1983).

The Open Meetings Act, 5 8-44-101 et seq. is 
constitutional. Smith County Educ. Ass’n v. 
Anderson. 676 S.W.2d 328 (Tenn. 1984).
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— Secret votes prohibited. 

Board of directors of performing arts 
center management corpora- 
tiun.
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dies other than  tho Tennessee Uniform 
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.pproach to Dealing with S tate and Lo- 
em m ental Action (John Beasley), 13 
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cability to county councils on aging, se- 
izen center boards, and related commit- 
AG 84-310 (11/19/84). 
icability to sta te  board of equalization 
;s. OAG 85-105 (4/8/85). 
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|S. OAG 85-161 (5/16/85). 
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, 535 S.W.2d 629 (Tenn. Ct. App. 1979); 
ad v. Community Action Services of 
i Jounty, Inc., 494 F. Supp. 699 (E.D. 
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encroachment upon the inherent power 
udiciary, specifically the Suprem e Court 
S tate of Tennessee, to supervise the 

e of law in clear violation of the separa- 
powers provisions of Tenn. Const., art. 
Van K irk v. Board of Mayor <Sc Alder- 

168 3.W.2d 299 (Tenn. Ct. App. 1983). 
Open Meetings Act, § 8-44-101 e tseq . is 
utional. Sm ith County Educ. Ass’n v. 
son. 676 S.W.2d 328 (Tenn. 1984).

261 PUBLIC MEETINGS 8-44-102

The application of the Open Meetings Act to 
discussions between public bodies and their a t­
torneys regarding pending litigation violates 
Tenn. Const., art. II. 45 1. 2. Sm ith County 
Educ. Ass’n v. Anderson, 676 S.W,2d 328 
(Tenn. 1984).

3. C overage.
Tennessee law requires tenure hearings to 

be public. Kendall v. Board of Educ., 627 F.2d 1 
(6th Cir. 1980).

Conferences between a public body und its 
attorney are neither constitutionally nor stutu- 
torily exempted from the provisions of the Ten­
nessee Open Meetings Act (§ 8-44-101 el seq.I. 
Van Kirk v. Board of Mayor & Aldermen, 668
S.W.2d 299 (Tenn. Ct. App. 1983).

4. C o n stru c tio n  w ith  O ther A cts.
The Code of Professional Responsibility as 

promulgated by the Tennessee Supreme Court 
is not in m aterial conflict with the provisions 
of the Tennessee Open Meetings Act; the effect 
of the Open Meetings Act is the public body, 
through the legislature, has waived the attor- 
ney-client privilege in all meetings within the 
meaning of the act. Van Kirk v. Board of 
Mayor &  Aldermen, 668 S.W.2d 299 (Tenn. Ct. 
App. 1983).

Discussions between a public body und its 
attorney concerning pending litigation nre not

subject to the Open Meetings Act. Smith 
County Educ. Ass'n v. Anderson, 676 S.W.2d 
328 (Tenn. 1984).

The holding tha t discussions between a pub­
lic body and its attorney concerning pending 
litigation are not subject to the Open Meetings 
Act is a narrow exception, and upplies only 
when the public body is a named party in the 
lawsuit. Smith County Educ. Ass’n v. Ander­
son. 676 S.W.2d 328 (Tenn. 1984).

The attorney-clienl evidentiary privilege af­
forded by 4 23-3-105 was waived by the pas- 
suge of the Opun Meetings Act. 4 8-44-101 et 
seq. Smith County Educ. Asa'n v. Anderson. 
676 S.W.2d 328 (Tenn. 1984).

When discussions between a public body and 
its attorney are held in private for purposes 
other than discussing pending litigation, the 
attorney may violate DR 7-102 (A)(7) and (8) of 
the Code of Professional Responsibility. Smith 
County Educ. Ass'n v. Anderson, 676 S.W.2d 
328 (Tenn. 1984).

5. J u r y  Trial.
A party to an action brought under the Edu­

cation Professional Negotiations Act. 
(55 49-5-601 to 49-5-604) or the Open Meetings 
Act, (55 8-44-101 to 8-14-106) is entitled to a 
jury trial. Smith County Educ. Ass’n v. Ander­
son, 676 S.W.2d 328 (Tenn. 1984).

8-44-102. Open meetings — "Governing body" defined — "Meeting” 
defined. — (a) All meetings of any governing body are declared to be public 
meetings open to the public at all times, except as provided by the Tennessee 
Constitution.

(b)(1) "Governing body" means the members of any public body which con­
sists of two (2) or more members, with the authority to make decisions for or 
recommendations to a public body on policy or administration and also means 
a community action agency which administers community action programs 
under the provisions of 42 U.S.C. § 2790. Any governing body so defined by 
this section shall remain so defined, notwithstanding the fact that such gov­
erning body may have designated itself as a negotiation committee for collec­
tive bargaining purposes, and strategy sessions of a governing bedy under 
such circumstances shall be open to the public at all times.

(2) "Governing body” shall also mean the board of directors of any nonprofit 
corporation which contracts with a state agency to receive community grant 
funds in consideration for rendering specified services to the public, provided 
community grant funds comprise at least thirty percent (30%) of the total 
annual income of such corporation. Except such meetings of the board of 
directors of such nonprofit corporation that are called solely to discuss matters 
involving confidential doctor-patient relationships, personnel matters or mat­
ters required to be kept confidential by federal or state law or by federal or 
state regulation shall not be covered under the provisions of this chapter, and 
no other matter shall be discussed at such meetings.


