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STEVE COWPER, GOVERNOR

DEPARTMENTOF COMMERCE& 7th FLOOR FRONTIER BLOG.
ECONOMIC DEVELOPMENT 3601 C STREET, SUITE 740

ANCHORAGE, ALASKA 99503-5934
PHONE: (907) 562-3626

DIVISION OF INSURANCE

January 4, 1990

Southern Region Emergency
Medical Services Council

6130 Tuttle Place, Suite 2
Anchorage, Alaska 99507-2041

Dear Mr. Scott:

Acting Director Jordan has asked me to respond to your letter of December 11,
1989 in which you requested this Division®s opinion as to compliance with
Title 21 of Alaska Statutes dealing with insurance of your proposed ambulance
service membership program.

Based upon review of the information provided 1in your letter and follow wup
package, it is the opinion of the Division that your organization®s ambulance
service membership program would be required to comply with Chapter 87 of the
Alaskan insurance statutes. Specifically, AS 21.87.010 requires any
organization "..._.engaging... in the provision of ail or a part of a health
care service as defined in AS 21.87.330, for 1its subscribers in exchange for
periodic prepayments in identifiable amount by or as to subscribers"™ to adhere
to AS 21.87.

Accordingly, your attention is directed to the enclosures and in particular AS
21.87.070 to .090 for the procedures you should follow in applying for a
certificate of authority. Our licensing officer, Jan Clemetson, who is
located 1in Juneau can be contacted for the necessary forms and further
information.

Very truly yours,

Eugdne W. Furman, CPA
Insurance Financial Examiner

Enclosures
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6130 Tuniic Place, Suite 2 » Anchorage, Alaska 99507-2041 « (907) 562-6449

Southern Region
EMERGENCYy
Medical Services Council, Inc.

Fehruary 5, 1990

Honorable Pat Rodey
Alaska State Senate
P.0. Box V

Juneau, AK 99811

Dear Pat:

A problem has come up which we need the legislature®s help on. 1 would like
to get your advice about: how bast to solve the problem.

On January 1, 1990 Ninilchik Community Ambulance Association, the volunteer
ambulance service in Ninilchik, raised their rates from $50 per call to $200
per call. At the same time they offered the residents of this unincorporated
area the.option of purchasing a membership for $50 per year. The membership
covers the uninsured portion of the ambulance bill for the member and his
family.

The Association started this membership program to help offset hard feelings
in the community about such a dramatic rate increase. At the same time the
rate increase is needed so that the association can continue to offer
ambulance service. The annual Memorial Day Pancake Feed and $50 for 40
ambulance calls per year does not cover the cost of training, equipment,
insurance, heated storage, gasoline and maintenance.

I assisted Ninilchik with formulating their program so that it would meet the
insurance company requirements. 1 also asked the Division of Insurance to
review the contract to assure that it complied with Alaska law.

Unfortunately, the Division pointed out that the services provided by
Ninilchik fall within the definition of prepaid health care services and
therefore must comply with the requirements of AS 21.87.

In reading this statute it is clear that the intent of the Legislature was to
regulate prepaid health care that is comprehensive in nature, e.g. health
maintenance organizations and preferred provider organizations. The need to
offer protection to the consumer is that these services are toth expensive to
the customer and represent a very large contingent liability for the provider.
I think you will agree that these ambulance service membership programs bear
little resemblance to these types of plans in terms of cost, contingent
liability of the provider and even basic structure.

WORKING TOGETHER TO SA VE LIVES



The following language is intended to exempt municipal and non-profit
ambulance services which choose to provide any form of prepaid ambulance
service from regulation under the state insurance statutes.

The assumption is that only Section 21.87 applies. It has not been determined
if any other portion of the insurance statutes would apply to such schemes.

ITf so, we would like to see language included that would exempt them from that
as well.

Section 21.87.010 (b) is amended by adding the following:

(5) municipalities, fire service areas, emergency medical service
areas and private non-profit corporations which provide emergency
medical services certified by the Department of Health and Social
Services under AS 27.08.080 that either individually or jointly
accept prepayment from persons within their service areas for
ambulance and emeigency medical services, but not for other health
services.

This statute would also allow two or more providers to join together to
provide such services. This would be useful where adjacent service areas want
to conduct a joint marketing campaign, so that if their members are hurt in
the neighboring jurisdiction that they are covered.

This is modeled on the Oregon statute, which is attached.



7131.036

withstanding this subsection, an association of
employes described in this subsection may elect
to be subject to the Insurance Code by a majority
vote of its members residing in Oregon.

(2) A doctor contracting to furnish health
care services to an association of employes
described in subsection (1) of this section.

(3) An association of grade schools, high
schools, colleges or universities that:

(a) Provides health care sendees to students
of member institutions; and

(b) Does not compensate anyone for procur-
ing new members.

(4) A patrons of husbandry association, fra-
ternal fire insurance association, fraternal life
insurance association, or religious organization
providing fire insurance for its members or
churches, that was continuously active in this
state for 15 years prior to January’ 1, 1957, and
was not required to have a certificate of authority
on that date.

(5) A fraternal benefit society that:

(a) Admits to membership only persons
engaged in one or more crafts or hazardous
occupations, in the same or similar lines of busi-
ness; and

(b) Insures only its own members and their
families, and its ladies' societies or ladies auxili-
aries.

(6) An air ambulance service which is oper-
ated by a nonprofit corporation, if the majority of
the group of persons vested with the management
of the affairs of the corporation are not employes
of the corporation.

(7) An association of the members of a work-
ers’ productive cooperative, which cooperative
has been organized under ORS chapter 62 and is
engaged primarily in reforestation, if the associa-
tion insures only the members of the cooperative
and their families for health insurance. (1967 c.359
<7:1971 .69 §1: 1971 c.536 §1; 1979 c.S-iS §1)

731.036 Persons completely exempt
from application of Insurance Code. The
Insurance Code does not apply to any of the
following to the extent of the subject matter of
the exemption:

(1) A bail bondsman, other than a corporate
surety and its agents;

(2) A fraternal benefit society that has main-
tained lodges in this state and other states for 50
years prior to January 1, 1961. Mid for which a
certificate of authority was not required on that
dale;

INSURANCE

(3) A religious organization providing insur-
ance benefits only to its employes, which organi-
zation is in existence and exempt from taxation
under section 501 (c) (3) of the federal Internal
Revenue Code cnh September 13, 1975;

(4) Public bolies, as defined in ORS 30.260,
that either individually or jointly establish a self-
insurance fund for tort liability in accordance
with ORS 30.282;

(5) Public bodies, as defined in ORS 30.260,
that either individually or jointly establish a self-
insurance fund for property damage;

(6) Cities and counties that either indi-
vidually or jointly insure for health insurance
coverage, excluding disability insurance, their
employes or retired employes, or their depen-
dents, or combination of employes and depen-
dents, with or without employe contributions, if
all of the following conditions are met:

(@) The scope of the program meets the
following minimum requirement:

(A)'In the case of an individual public body
program, the number of covered employes and
retired employes aggregates at least 1,000 indi-
viduals; and

(B) In the case of a joint program of two or
more public bodies, the number of covered
employes and retired employes aggregates at least
1,000 individuals, or the annual contributions to
the program aggregate at least $500,000;

(b) The health insurance includes all cover-
ages and benefits required of group health insur-
ance policies under ORS chapter 743;

(c) The public body, or the program admin-
istrator in the case ofajoint insurance program of
two or more public bodies, files with the Director
of the Department of Insurance and Finance
copies of all documents creating and governing
the program, all forms used to communicate the
coverage to beneficiaries, the schedule of pay-
ments established to support the program and,
annually, a financial report showing the total
incurred cost of the program for the preceding
year. A copy of the annual audit required by ORS
297.425 may be used to satisfy the financial
report filing requirement; and

(d) Each public body in a joint insurance
pro[ "am is liable only to its own employes and no
others for benefits under the program in the
event, and to the extent, that no further funds,
including funds from insurance policies obtained
by the pool, are available in the joint insurance
pool; or

(7) Cities, rural fire protection districts and
rural ambulance districts providing transport
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6130 Tunic Place, Suile 2 a Anchorage. Alaska 99507-2041 « (907) 562-6449

Southern Region
EMERGENCY
Medical Services Council, Inc.

December 11, 1989

Jim Jordan, Acting Director
Division of Insurance

3301 C Street, Suite 740
Anchorage, AK 99503-5990

Dear Mr. Jordan:

I would like to get the Division®s opinion whether or not ambulance service
membership programs are in compliance with the State®s insurance laws and
regulations. Specifically, 1 would like your opinion regarding the attached
contract to be used by the Ninilchik Community Ambulance Association.

An ambulance service membership program, also known as a subscription program,
has the following characteristics:

1. Member pays an annual fee, e.g. $50.00 per family.

2. Fee covers out-of-pocket expenses for medically necessary ambulance
service.

3. The ambulance service bills all third party payors who provide
coverage to member.

4. Contract clearly states that this is not an insurance contract.

These type programs are rapidly expanding throughout the lower 48. There is
increasing interest in them here in Alaska. Ambulance services have been
heavily subsidized by local and state government. With the decline in support
from those quarters they now see the need to begin charging their patients the
real cost of providing the service. They want to be able to offer an option
to the members in the community that mitigates the impact of increasing fees.

For your information I have enclosed a Medicare letter ruling on membership
programs and the section from the Medicare manual dealing with these programs.
I have also enclosed an article on the programs by Jack Stout, a leading
national consultant on implementing these programs.

Other states where these programs currently operate include Arizona, Oregon,
Texas, Oklahoma, and Michigan.

The Ninilchik Community Ambulance Association intends to begin selling

memberships on January 1, 1990. The contract is modeled on the contract used
by Medstar in Fort Worth, Texas. They have agreed to refund all of the

-fo 2v. CP-
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F G325 Sccurily Doulcvard
Baltimore. MD 2 1207

Mr. David ill. Werfcl
1320 Stony Brook lload

Suite 213
Stony Brook, New York 11790

Dear Mr. IVerfel:

This is in reply to your recent letter asking whether an ambulance company
commits a criminal violation of the bribe, kickback and rebate provisions of section
1877(b) of the Social Security Act if it furnishes services under an annual
subscription agreement, accepts assignment for nil Medicare covered services
furnished to agreement subscribers, and routinely does not bill the subscribers for
applicable deductible and coinsurance amounts.

Services furnished by an ambulance company under a subscription agreement
calling for payment of an annual membership fee may be covered under Medicare
only if the agreement explicitly or by clear implication authorizes the company to
charge, except for applicable deductible and coinsurance, to the extent of the
available Medicare or other coverage of the services. Under this type of
agreement, the subscription fees for subscribers who have Medicare or other
coverage become, in effect, premiums for coverage by the ambulance company of
deductible and coinsurance amounts. Tlius, the actual charge and customary
charge reductions imposed under Medicare Carriers Manual section 5220 for
routine waiver of deductible and coinsurance do not apply. There is no
requirement, moreover, that subscription fees be uniform for all subscribers nor is
there any requirement that fees be different for those subscribers who have
Medicare or other insurance than for those subscribers who have no insurance.

In accepting Medicare assignments from subscribers and treating annual fees under
subscription agreements as premiums for deductible and coinsurance coverage,
ambulance companies function in a manner similar to group practice prepayment
plans.

We have discussed above the Medicare reimbursement implications of ambulance
company subscription agreements. These civil implications of the agreements
under the Social Security Act are in the jurisdiction of the Health Care Financing
Administration. The question of whether these agreements involve any criminal
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Why Subscription Programs?

Several weeks ago | was discussing
with my philosophical arch-rival,
Dennis Murphy, author ofjems’
"Public Forum" column, the legal
subtleties of ambulance subscription
‘programs. At the end of our
discussion, Dennis suggested that,
because this issue is so deceptively
complex and poorly understood, |
should devote an "Interface” column
to subscription programs. Here it is.

What Are They? Ambulance
subscription programs fall into two
major categories: those which involve
the actual sale of ambulance services...
on a prepaid basis (i.e., for purposes.
of this discussion. Type | programs];.
and those which allow subscribers to
fix-price and prepay the uninsured
portions of ambulance bills (Le., Type
Il programs). Legally and financially,
these two types of programs are
profoundly different.

If the subscription agreement
(sometimes called a "membership
agreement") entitles the subscriber to
"free ambulance services" for a
defined period of time in exchange
for a subscriplior or membership fee,
then the program involves the actual
sale of ambulance services on a
prepaid Basis and is, therefore, a
Type | program. But if the subscrip-
tion agreement merely allows the
subscriber to p'epay at a fixed price
set by the company the uninsured
portions of ambulance bills, then the

Jack Stout has been al the foreftonto finnova-
tions in the design and implementation of EMS
systemsfor the pastdozenyears. Ifyou haw a
question, a problem, or a solution related to
the public/private interface in prehospital care,
address your letter to 'Intcrface’jesns. P.O.
Box 1026. Solana Beach. CA 92075.

contract is not foe the sale of
ambulance services, but is instead an
agreement between the customer and
the provider to alter the method of
payment of uninsured portions of
-ambulance bills—Le” a Type Il
program.

The most important difference
between Type I and.Type Il subscrip-
tion programs is that, under a'Typc Il
program, the provider may (with
certain restrictions) collectand retain
third party reimbursements for
services rendered to subscribers.
Undera Type | program, monies
collected from third party payors
technically belong to the subscriber,
and in some cases, it may be
unlaw ful for third party bills to
exceed the amount ofannual sub-
scription fee."

mln practice, subscription agree-
ments and promotional materials are
often so poorly drafted that it is
impossible to determine what is
actually being sold—ambulance
services versus an altered method of
paying uninsured costs. That
uncertainty carries great financial
risk for the provider who bills third
party payors, especially Medicare, for
services received by subscribers.

W hy Subscription Programs? For
most providers, public and private, a
subscription program is primarily a
political safety value. If it didn't raise
a dollar, the program would still be
w e Ji having for some providers.

Since about 1970 the ambulance *
industry.has experienced tiemendous
clinical and technological progress. In
about half of bur communities, this
progress has been heavily financed
by local tax subsidies, with user fees
remaining at token levels a fraction
of production costs. But in other

communities, progress has cither
been limited or financed through
substantial increases in user fees. In
addition, many local governments
which were able to afford large
ambulance subsidies in the easy-
money fiscal years of the 1970s must
now choose between higher user fees
versus allowing a deterioration in
quality of ambulance services.

For reasons detailed in depth in
previous “Interface" articles, pooi
EMSat any price is false economy,
and there arc serious disadvantages
to local tax financing of health care
services, including EMS. Thus,
assuming reasonable levels of
efficiency, itis gcod public policy to
finance quality ambulance services
by raising ambulance fees to cover
full production co.1s. It's good public
policy butit can also sting.

When ambulance rates go up dra-
matically, either to finance better
service or to offset a subsidy
reduction, the wisdom of the action
may be less than widely recognized
by the public at large. Here's why.

In some insurance policies, the
level of maximum reimbursement for
ambulance service was established
back when teenaged ambulance
jockeys roared through the streets in
barely modified Cadillac hearses
loosely called ambulances. Further-
more, Medicare's method of changing
its "allowable charges" for
ambulance services incorporates an
18-month delay from the time the
rates are raised. And if your
community issurrounded by heavily
subsidized providers, your neighbor’s
token rates will, because of
Medicare's method, forever depress
your own reimbursement levels.

The bottom line: When you raise

jems OCTCBER!%6 71



subscriber because, undera Type |
subscription plan, he lias already paid
you for services in advance.

The solution to this problem is
simple: If you intend to collect
money from third party payors for
services rendered to subscribers, just
be sure your subscription contract
and promotional materials make it
very clear that yours isa Type Il
subscription program.

Deductibles and Coinsurance. Even
for Type Il subscription programs,
there have remained questions
regarding whether the subscription
fees can count toward the
subscriber's deductible, and whether
the provider is at risk for failing to
attempt to collect "coinsurance"
amounts as required by Medicare
law.

Attorney David Werfel, consultant
to the American Ambulance Associa-
tion, recently succeeded in obtaining
from the Health Care Financing
Administration (HCFA) clarification of
policy regarding these issues. Quoting
from HCFA'sJune 3,1986 response to
Mr. Werfel's letter:

"Services furnished by *n ambulance
company under a subscription agreement
calling for payment of an annual member-
ship fee may be covered under Medicare
only if the agreement explicitly or by dear
implication authorizes the company to
charge, except for applicable deductible
and coinsurance, to the extent of the
available Medicare or other coverages of
the services. Under this type of
agreement, the subscription fees for
subscribers who have Medicare or other
coverage become, in effect, premiums for
coverage by the ambulance company of
deductible and coinsurance amounts.
Thus, the actual charge and customary
charge reductions imposed under
Medicare Carriers Manual section 5220 for
routine waiver of deductible and
coinsurance do not apply. There is nc
requirement, moreover, that subscription
fees be uniform for all subscribers nor is
there any requirement that fees be
different for those subscribers who have
Medicare or other insurance than for
those subscribers who have no

insurance.

Thai's about as clear-cut a
statement of policy as you'll ever get
out of HCFA. and what’s more, it's a
policy our industry and our custom-
ers can live with. This happy out-
come is, | believe, partly the result of
Mr. Werfel's careful drafting of the
letter requesting the opinion. (How
you ask a question can greatly affect
the answer you get.) Mr. Werfel is
clearly earning his fee.

The Plot Thickens. Mr. Werfel’s
letter also asked for an opinion on
whether subscription programs might

violate the anti-kickback provisions
of the Social Security Act—i.e..
Section 1877(b). He didn't gel it.

HCFA's response: "The question of
whether these (subscription) agree-
ments involve any criminal conduct
under section 1877(b) of the Social
Security Act is in the jurisdiction of
the Department's Office of Inspector
General (OIG]|.... We understand
that the OIG does not give advisory
opinions on the effect of criminal
statutes." Thus, we seem to be left,
for the moment, in a sort of awkward
situation.

Pricing subscription Fees. Most
subscription programs employ a
uniform price per "household."
However, you may wish to consider
setting the subscription fee for
Medicare subscribers separately.
Here's why.

When you accept assignment, as
you will do for all Medicare-eligible
subscribers, you agree to accept
Medicare's reimbursement as
payment in full for the balance which
would otherwise be owed by the
customer. The subscription fee
already paid by the subscriber
satisfies the customer’s obligation to
pay any deductible and coinsurance
which would otherwise be owed.
Okay so far.

But what if, at the end of a fiscal
year, it turns out that your revenues
from subscription fees paid by
Medicare-eligible subscribers, when
added to the Medicare payments
received for services rendered to
those sarrie patients, exceeds the
combined **allowable charges' forall
of those services? You COUlD be found
guilty of overcharging for services to
Medicare patients on whom you have
accepted assignment.

Readers already familiar with how
Medicare works will immediately sec
the problem. For the rest of you
(whose lives are obviously filled with
more interesting stuff to think about),
just understand that when you
"acceptassignment" on a Medicare
patient, you are agreeing to charge
Medicare no more than 80% of its
"allowable charge™ for that service
(which may be far less than your
standard rale), and you are agreeing
to collect from the patient the
remaining 20% and not one cent
more. That’s the law.

Steve Williamson, Executive
Director of the Tulsa system, and
manager of an unusually successful
urban subscription program, has a
solution to this problem that should
satisfy the law. Every year, before
setting the following year's
subscription fees, Steve compiles

FOR ING

.1 think | have
lumbano.
2. I'mtype Z
negative.

3.I'm on die
grapefruit diet

4 .1 gave six
mondis ago.

5.1 just got back
from Monaco.

6.The lines are
diirteen blocks
long.

7. My motherwont
let me.

8.1 didntsign up.

9.1'm going out

of town.
10.Asthma runs in

my family.
Il.Ifoigottoeat

this morning.

.I'm ailetgic to
flowering " iptj
*magnolia.

Each one’s a doozy,
but we’re hoping you
won't use any of them.
Give blood thi lugh the
American Red Cross.
Please, dont chicken ou1

EXCUSES DON'T SAVE LIVES.
BLOOO DOES.

American
Red Cross H
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NINILCHIK COMMUNITY AMBULANCE ASSOCIATION (NCAA)
MEMBERSHIP APPLICATION AND CONTRACT

Description of Membership and Fee: | understand the annual fee for my Ninilchik Community Ambulance
Association, hereinafter known as NCAA. Membership limits my out-ol-pocket expenses for the uninsured portion of
bill(s) for ambulance services provided by NC/*' for medically necessary ambulance transportation originating and
terminating in NCAA’s Primary Service Area ano vOor from a medical facility. This year’s foe is $50 for NCAA Primary
Service Area residents.

Who Is Eligible for NCAA Membership?: NCAA Membership is available to legal residents of NCAA’s Primary
Service Area, which includes: Mile 121 to mile 145 of the Sterling Highway and the roads which are connected to the
Sterling Highway between those mile markers. NCAA does not solicit memberships from Medicaid eligible recipients
and such membership constitutes a voluntary contribution only.

Who In My Home Is Covered by This Program?: The NCAA Membership covers a husband and wife, or single
parent, and their children 10 years and younger living at the same address, or a single individual in a household.

Where am | Covered: The NCAA Membership is good throughout NCAA's Primary Service Area The Membership
does not cover ambulance service outside the Primary Service Area, or services provided by companies other than

NCAA.

What Is Medically Necessary?: | understand that NCAA Membership ambulance services are restricted to the
"medically necessary”, defined as the specific need for ambulance service transportation to or from a health care
facility (hospital, nursing home, etc.) where use of alternative forms of transportation (private car, taxi, etc.) would be
medically inappropriate given the patient’s condition. NCAA reserves the right to require physician certification of
medical necessity in cases of suspected abuse. Ifabuse is found to exist, then lunderstand my membership can be
terminated. Ifmy insurance company denies my NCAA claim on grounds that my transport by ambulance was not
medically necessary, Iwill be responsible to NCAA for the full amount of the hill.

If | Have Insurance*, Who Receives Claim Payments?: lunderstand .nat my NCAA Membership is not insurance
and that NCAA will receive payments from my insurer or third party agency (e.g. Medicare, Blue Cross, etc.). To help
process authorized claims, | authorize release of any medical information necessary to process a claim to both my
Insurer and to NCAA, and I further authorize such paymentto be made directly to NCAA. |furtheragree to forward to
NCAA any payments made by my insurer to me for services provided by NCAA.

*Note: |understand that if it is the policy of my insurance company that my NCAA Membership voids its respon-
sibility for payment of claims, this contract may be cancelled and full amount of my membership fee refunded to me.

Effective Dates: lunderstand that my membership is effective upon receipt of full payment and signed membership
application and contract, through December 31,1990.

Signature Date

Spouse’s Signhature Date

Membership contract must be signed by the Insurance Policy Holder or Authorized Person if uninsured.
Membership is non-transferable and non-refundable except as described above.

If you have questions or have trouble understanding this contract, please call 567-3342.

When you have completed the Member Information and signed the Contract, please mail it to:

NCAA Membership Program
P.0. Box 39351
Ninilchik, AK 99639

If you are paying by check or money order, please make it payable to:
Ninilchik Community Ambulance Association
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Smith Cent. Health Planning & Dev., Inc.
v. Commissioner of Dop'l of Admin., Sup.
Ct. Op. No. 23G9 (File No. 5633), 628 P.2d

such ns pioneer homes (42 C.F.R,

551 (19811.
5 100.102te)(4l (19791). Alaska slate law

Chapter 08. Emergency Medical Services.

Section Section
10. Administration 70. Special committees
20. Advisory Council on Emergency Med- 80. Regulations

ical Services 82. Issuance of certificates

30, Composition . Certificate required

40 Term of office 86. Immunity from iiubility
50. Compensation f.nd per diem 88. Penalty
60. Meetings 90, Definitions

39A C.J.S., Health and Environment,
8§ 3-17.

Collateral references. — 39 Am. Jur.
2d. Health, 8§ 9-18.

Sec. 18.08.010. Administration. The department is responsible
for the development, implementation and maintenance ofa statewide
comprehensive emergency medical services system and, accordingly,
shall

(11 coordinate public and private agencies engaged in the planning
and delivery of emergency medical services to plan an emergency
medical services system;

(2)  assist public and private agencies to deliver emergency medical
services through the award of grants in aid. (8 1 ch 100 SLA 1977)

Sec. 18.08.020. Advisory Council on Emergency Medical Ser-
vices. There is established in the department an Advisory Council on
Emergency Medical Services. The council shall

(1) advise the commissioner with regard to the planning and imple-
mentation of a statewide emergency medical services system;

(2) assist the Statewide Health Coordinating Council in performing
its duties under AS 18.07.011 relating to emergency medical services.
(8 1 ch 100 SLA 1977)
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Sec. 18.08.030. Composition. The council consists of 11 members
appointed by the governor. Four of the members must be consumers of
emergency medical services, and one from each judicial district in the
state. (8 1 ch 100 SLA 1977)

Sec. 18.08.040. Term of office, (a) Members of the council shall be
appointed for staggered terms of four years.

(b) Each year the governor shall appoint a consumer to one of the
staggered terms on the council that expire during that year.

(c) A vacancy occurring in the membership of the council shall be
filled by appointment by the governor in the same manner as original
appointments, and when a seat is vacated before expiration of a term,
the vacancy shall be filled for the unexpired portion of the vacated
term. (8 1 ch 100 SLA 1977; am 88 25, 26 ch 37 SLA 1986)

Effect of amendments. — The 1986 "overlapping” in subsection (n) and
umendinent substituted "staggered" for rewrote subsection (b).

Sec. 18.08.050. Compensation and per diem. Members of the
council receive no salary, but are entitled to per diem, reimbursement
for travel, and other expenses authorized by law for boards and com-
missions. (8 1 ch 100 SLA 1977)

Cross references. — For provisions re-  ponses for members of boards und commis-
lating to per diem, travel and other ex- sion, see AS 39.20.180.

Sec. 18.08.060. Meetings. The council shall meet at the call of the
chairman not less frequently than twice a year. A majority of mem-
bers constitutes a quorum. (8 1 ch 100 SLA 1977)

Sec. 18.08.070. Special committees. The council may create spe-
cial committees or task forces outside its membership and may ap-
point persons who are not members of the council to serve as advisors
or consultants to any committee created to carry out the purposes of
the council. (8 1 ch 100 SLA 1977)

Sec. 18.08.080. Regulations. The department shall adopt, with
the concurrence of the Department of Public Safety, regulations estab-
lishing standards and procedures for the issuance, renewal, reissu-
ance, revocation, and suspension of certificates required under AS
18.08.084, as well as other regulations necessary to carry out the
purposes of this chapter. (8 1 ch 100 SLA 1977; am 8 1 ch 78 SLA
1978)
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Sec. 18.08.082. Issuance of certificates, (a) The department shall
prescribe by regulation a course of ™aining or other requirements
prerequisite to the issuance of certificates that provide for the follow-
ing:

(1) certifies that a person meets the training and other require-
ments as an emergency medical technician;

(2) authorizes an emergency medical technician certified under this
chapter to provide under the written or oral direction of a physician
the advanced life support services enumerated on the certificate;

(3) certifies that a person, organization, or government agency that
provides an emergency medical service meets the minimum operating
standards prescribed by the department; and

(4) authorizes an emergency medical service certified under this
chapter to provide under the written or oral direction of a physician
the advanced life support services enumerated on the certificate.

(b) The department, is the central certifying agency for personnel
certified under (a)(1) and (2) of this section and under regulations
adopted under AS 18.08.080. (8 2 ch 78 SLA 1978)

Sec. 18.08.084. Certificate required, (a) One may not represent
oneself, nor may an agency or business represent an agent or em-
ployee of that agency or business, as an emergency medical technician
certified by the state unless the person represented is certified as an
emergency medical technician under AS 18.08.082.

(b) A person, organization, or government agency may not repre-
sent itself as an emergency medical service or ambulance service cer-
tified by the state unless the person, organization, or government
agency is certified as an emergency medical service under AS
18.08.082.

(c) A person may not provide, offer, or advertise to provide ad-
vanced life support services outside a hospital unless authorized by
law.

(d) A person, organization, or government agency that provides,
offers, or advertises to provide an emergency medical service may not
provide advanced life support services unless authorized under AS
18.08.082. (8 2 ch 7S SLA 1978)

Sec. 18.08.086. Immunity from liability, (a) A person certified
under AS 18.08.082, or a person or public agency that employs, spon-
sors or controls the activities of persons certified under AS 18.08.082,
who administers emergency medical services to an injured or sick
person is not liable for civil damages as a result of an act or omission
in administering those services, if done in good faith and if the injured
or sick person is in immediate danger of serious harm or death. This
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subnotion does not preclude liability for civil damages that are the
proximate result of gross negligence or intentional misconduct, nor
preclude imposition of liability on a person or public agency that em-
ploys, sponsors, or controls the activities of persons certified under AS
18.08.082 if the act or omission is a proximate result of a breach of
duty to act created under this chapter. For the purposes of this subsec-
tion, "gross negLgence” means reckless, wilful, or wanton misconduct.

(b) A physician who in good faith arranges for, requests, recom-
mends, or initiates the transfer of a patient from a hospital to another
hospital is not liable for civil damages as a result of arranging, re-
guesting, recommending, or initiating the transfer if

(1) in the exercise of that degre™ of knowledge or skill possessed, or
that degree of care ordinarily exercised by physicians practicing the
same specialty in the same or similar communities to that in which
the physician is practicing, the physician determines that treatment
ofthe patient’s medical condition is beyond the capability of the trans-
ferring hospital or the medical community in which the hospital is
located;

(2) the physician has confirmed that the receiving facility is more
capable of treating the patient; and

(3) the physician has secured a prior agreement from the receiving
facility to accept and render the necessary treatment to the patient.

(c) A registered nurse or licensed practical nurse who escorts a pa-
tient in a means of conveyance not equipped as an ambulance is not
liable for civil damages as a result ofan act or omission in administer-
ing patient care services, if done in good faith and if the life of the
injured or sick person is in danger. This subsection does not preclude
liability for civil damages that are the result of gross negligence or
intentional misconduct. (§ 2 ch 78 SLA 1978; am 8§ 2 ch 122 SLA

1986)

Cross references. — For liability for  subsection (a) and made minor grammati-
services rendered by a physician-trained cal changes.
mobile intensive care paramedic, see AS Collateral references. — Liability of
08.64.366. hospital operating ambulance for personal

For civil liability for emergency aid, see  injuries to person being transported. 21
AS 09.65.090. ALR2d 915.

Effect of amendments. — The 1986 Hospital's liability as to diagnosis and

amendment substituted "if done in good  c5p6 of patients brought to emergency
faith and if the injured or sick personisin .1 75 AL R2d 396
immediate danger of serious harm or Application of rule of strict liability in

death” for "if done in good faith and if the tort to person or entity rendering medical
liV of the injured or sick person is in dan- services. 100 ALR3d 1205

ger" at the end of the first sentence in
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Sue. 18.08.088. Penalty. A person who violates u provision of this
chapter is guilty of a misdemeanor and upon conviction is punishable
by a line of not more than $1,000. or by imprisonment for not more
than 90 days, or by both. Each violation is a separate offense. (ij 2 ch
78 SLA 19781

Cross references. — for kciilciicck for
misdenieamirs, see AS 12.C5.lItir).

Sec. 18.08.090. Definitions. In this chapter,

(1) "advanced life support” means emergency care techniques pro-
vided under the written or oral orders of a physician that include, but
are not limited to, electric cardiac defibrillation, administration of
antiarrhythmic agents, intravenous therapy, intramuscular therapy,
or use of endotracheal intubation devices;

(2) "ambulance” means any publicly or privately owned means of
conveyance intended to be used and maintained or operated for the
transportation of persons who are sick, injured, wounded, or otherwise
helpless;

(3) "commissioner" means the commissioner of health and social
services;

(4) "consumer of emergency medical services” means a person who
is not a provider of emergency med ial services as defined in this
section;

(5) "department” means the Department of Health and Social Ser-
vices;

(6) "emergency medical care” means the services utilized in re-
sponding to the perceived individual needs for immediate medical care
in order to prevent loss of life or aggravation of physiological or psy-
chological illness or injury;

(7) "emergency medical service” means the provision of emergency
medical care and transportation of the sick and injured;

(8) "emergency medical services system” means a system that pro-
vides for the arrangement of personnel, facilities and equipment for
the effective and coordinated delivery of health care services under
emergency conditions, occurring either as a result of the patient’s
condition or of natural disasters or similar situations, and that is
administered by a statewide network that has the authority and re-
sources to provide effective administration of the system;

(9) "emergency medical technician” means a person trained in
emegency medi',0l care and certified in accordance with the regula-
tions prescribed under AS 18.08.080;

(10) "provider of emergency medical services” means a person
whose occupation or profession is, or has been, the delivery or admin-
istration of emergency medical services; a person who has a fiduciary
position with, or has a fiduciary interest in, a health activity, facility
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or other health agency, or a legal or financial interest in the rendering
of any component of emergency medical services;

(11) "Statewide Health Coordinating Council” means the council
created under AS 18.07.011 (8 1ch 100 SLA 1977; am 8§ 3 ch 78 SLA

1978)

Devisor's notcH. — Reorganized in
1986 to alphabetize tho defined terms.

Chapter 10. Health Units and Districts.

Section

10. Local health unit and health board

20. Health unit in incorporated city

30. Health units in native villages and
communities

Collateral references. — 39 Am. Jur.
2d. Health, S§ 4-7.

39A C.J.S., Health und,Environment,
SS 7-15.

Delegation to board or officer of police
power to require vacation, destruction, or
repair of individual building deemed by

Section

ml0. Health districts

50. Commissioner of department to su-
pervise locul health boards

260. Definitions

Extension of police power of municipal
corporation beyond territorial limits. 14
ALR2d 103.

Validity and construction of statute re-
quiring establishment of "need" as pre-
condition to operation of hospital or other
facilities for the care of sick people. 61

such officer or Loard unsafe or unsanitary,
apart fiom noncompliance with specific
regulations. 114 446.

ALR3d 278.

Sec. 18.10.010. Local health unit and health board. Each com-
munity or settlement outside an incorporated city is a health unit. In
each health unit there shall be a board of health composed of the
president of the school board and two citizens of the unit selected by
the school board. At least one of the members of the health board
must, where practicable, be a licensed physician. In a health unit
where there is no school board, the commissioner of the department
shall appoint three residents of the unit to the local board of health, at
least one member of which must, where practicable, be a licensed
physician. (8 1 ch 118 SLA 1949)

Cross references. — For transitional
measures as to local governments, see
Alaska Const., art. XV, § 3.

Sec. .8.10.020. Health unit in incorporated city. AS 18...3.010
applies to an incorporated city unless the city otherwise provides for
the establishment and maintenance of a local hoard of health or a
health officer. I ch 118 SLA 1949)
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former paragraphs (7) and (8) into present(8) and (9),respectively, and madeinter-
paragraph (71, added "and" at the end of nal reference changes inparagraphs (5)
paragraph (71, redesignated former para- and (6).

graphs. (9) and (10) as present paragraphs

Chapter 87. Hospital and Medical Service

Corporations.
Section Section
10. Applicability ISO. Hospital service agieemcnts
20. Purpose and interpretation 100. Subscriber’s contracts
30, Piovisions exclusive 170. Minimum service benefits
40. Incorporation and certificate of 180. Filing and approval of agreements
authority required and contracts
60. Incorporation, approval of articles 190. Chnrgos and rates
and umcndments 200. Reserves
CO. Name of corporation 210. Surplus fimd
70. Qualifications for certificate of 220. Investments
oulhorjty 230. Records and accounts
80. Application ‘or certificate of author- 2-50. Annual statement
Sty 250, Examination
90. Issuance or refusal of certificate of 260. Taxation
authority 270. Joint operations
100. Continuance or expiration of certif- 280. Combined corporation
icale of authority 290, Contracts covering workers' com-
110. Suspension or revocation of certif- pensation risks
icate of authority 300. Annual adjustment of service
120. Services and benefits which may be payments
provided, medical service corpora- 310. Fidelity bond
tions 320. Fee and licenses

130. Services and benefits which may be 330. Definitions
provided, hospital service corpora- 340. Other provisions applicable
lions 350. Existing certificates of authority
140. Medical service agreements

Collateral references. — 44 Am. Jur. 44 CJ.S., Insurance, § 15.
2d, Insurance, 5 1842 et seq.; 61 Am. Jur. Validity and nature of group medical
2d, Physicians, Surgeons, and Other and hospital service plans, 167 ALR 322.
Hee’ers, 88 153, 156.

Sec. 21.87.010. Applicability, (a) This chapter applies to every
individual, person, firm, corporation, association, or organization of
any kind hereafter engaging or purporting to engage in the provision
of all or part ofa health care service as defined in AS 21.87.330, for its
subscribers in exchange for periodic prepayments in identifiable
amount by or as to the subscribers.

(b) This chapter does not apply to

(1) insurers or fraternal benefit societies authorized to transact the
kind of insurance involved under o,; ;er chapters of this title;

(2) fraternal and other organizations exempted from AS 21.24;
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(3) health cure services provided hv an employer to employees and
their dependents, with or without contribution to the costs thereof by
the employees, through health care service facilities owned, employed,
or controlled by the employe-

(4) infrequent instances of prepayment by or lor the patient direct to
the physician or hospital for specific services thereafter rendered to the
patient by the physician or hospital. (§ 1 ch 120 SLA 1966)

Sec. 21.87.020. Purpose and interpretation, (a) It is the purpose
of this chapter to regulate in the public interest the formation and
operation of prepaid health care service organizations, in order that the
services may be made available upon a basis of fair and equitable
contracts through state-licensed nonprofit organizations meeting rea-
sonable standards as to administration, reserves, and financial
soundness.

(b) This chapter shall be liberally interpreted to effectuate the
purpose declared in (a) of this section. (8 1ch 120 SLA 1966)

Sec. 21.87.030. Provisions exclusive. A provision ofthis title does
not apply to a health care service corporation unless contained or
referred to in this chapter. (8 1 ch 120 SLA 1966)

Sec. 21.87.040. Incorporation and certificate of authority
required. A person otherwise subject to this chapter may not engage
or purport to engage in the provision of any part or all ofa health care
service for its subscribers in exchange for periodic, prepayments in
identifiable amount unless it is a service corporation incorporated
under the laws of Alaska, and currently authorized as such a service
corporation under a certificate ofauthority issued by the director under
this chapter. (§ 1 ch 120 SLA 1966)

Sec. 21.87.050. Incorporation, approval ofarticles and amend-
ments. (a) A service corporation shall be formed as a nonprofit,
nonstock medical sendee corporation, or hospital service corporation,
or a combination medical and hospital service corporation, consistent
with the applicable requirements of this chapter under the statutes of
Alaska governing the formation of nonprofit, nonstock corporations in
general.

(b)  Before the articles of incorporation of the proposed corporation

formed after July 1,1966, are filed with the commissioner of commerce
and economic development, they shall be submitted to the director, ana
the commissioner may not file the articles unless the director’
approval is endorsed thereon. The director shall approve the articles
unless the director finds that they do not comply with law. If not
approved, the director shall return the proposed articles of
incorporation to the incorporators together with a written statement of
particulars of the reasons for nonapproval.

356

§21.87.060

(c) An amend
ration may not
mitted to and
approval endorr
unless the direc
articles of inco
approved, the d
corporation toge
reasons for non*.

Sec. 21.87.061
not have or use a
"insurance," "ca:
other terms desc
corporation may
corporation tram
tionwar 'Vmed 1
ch 120 SLA 196(

Sec. 21.87.07(
director may not
or actas a service
following qualifu

(1) it must be
medical service ¢
a combined medi

(2) it must int.
as a nonprofit co:

(3) ifahospitai
while so author!
located in the ar
location and suf
furnish the hospii
corporation to its

(4) if a medica
agreements with
subscribers' resid.
bers and facilities
vices provided or
subscribers;

(5) ifa newly fo
working funds to
new business and
or medical servic
following the date
or $100,000, whic



HOSPITAL AND MEDICAL SERVICE COUPS. § 21.87.000

atuoiiiiL unless it is n service corporation incorporated under the laws of
Alaska, and currently authorized as such a service corporation under a
certificate of authority issued by the director under Lliis chapter.

History.—8 I, cli. 121 SLA 1%G.

§ 21.87.050 Applicability of nonprofit corporation statutes; filing
and approval of articles of incorporation

(@) A service corporation shall be formed as a nonprofit, nonstock
medical service corporation, or hospital service corporation, or a combi-
nation medical and hospital service corporation, consistent with the
applicable requirements of this chapter under the statutes of Alaska
governing the formation of nonprofit, nonstock corporations in general.

(b) liefore the articles of incorporation of tile proposed corporation
formed after July 1, 1"X0, are filed with the commissioner of commerce
and economic development, they shall be submitted to the director, and
the commissioner may not file the articles unless the director's approval
is endorsed thereon. The director shall approve the articles unless the
director finds that they do not comply with law. If not approved, the
director shall return the proposed articles of incorporation to the incor-
porators together with a written statement of particulars of the reasons
for nonapproval, i

(c) An amendment of the articles of incorporation of a service corpo-
ration may not be filed with the commissioner unless it is first submit-
ted to and approved by the director, and bears the director’s approval
endorsed on it. The director shall approve the amendment unless the
director finds that it was not lawfully adopted or that the articles of
incorporation as amended would be unlawful. If not approved, the
director shall return the proposed amendment to the corporation to-
gether with a written statement of the particulars of the reasons for
nonapproval. * Vv ' o

-

History.—8 I, ch. 120, SLA 19GG. *

§ 21.87.060 Corporate name

A semcc corporation may not have or use a corporate or business
mime which includes the words "insurance,” "casualty,” "surety,”
“health and accident,” "mutual,” or other terms descriptive of an in-
surer or insurance business. A service corporation may not have or use
a name so similar to that of another corporation transacting business in
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this stale when the service corporation was formed that it would tend
to confuse or mislead the public.

History.-5 I. ch. 120, SLA IWill.

fi 21.87.070 Qualifications for certificate of authority

The director may not issue or permit to exist a certificate of authority
to lit! or act as a service corporation to a corporation which does not

fulfill the following qualif/.ations:

(2) it must be incorporated as provided in AS 21.87.050, as either a
medical service corporation, or as a hospital service corporation, or as a
combined medical and hospital service corporation;

(2) it must intend to and actually conduct its business in good faith as
a nonprofit corporation;

(3) if a hospital sen/ice corporation, it must have in force at all times
while so authorized, rervice agreements with participant hospitals lo-
cated in the areas of the subscribers’ residences, convenient as to
location and sufficient as to capacity and facilities reasonably to furnish
the hospital services prov ded or proposed to be provided by the corpo-
ration to its subscribers;. e

(4) if a medical sendee corporation, it must have in force service
agreements with participant providers located in the areas of the sub-
scribers' residences convenient as to location and sufficient in numbers
and facilities reasonably to furnish the medical and surgical services
provided or proposed to be provided by the corporation to its subscrib-

ers;

(5) If a newly formed corporation, it must possess sufficient available
working funds to pay all reasonably anticipated cost of acquisition of
new business and operating expenses, other than payment for hospital
or medical services, for a period of not less than the six months follow-
ing the date of issuance of the certificate of authority, if issued, or
$100,000, whichever amount is greater;

(G it must fulfill all other applicable requirements of this chapter.

History.—8 1, ch. 120, SLA 19CG; §3. ch. 40, SLA 1981.
) ) i .

j 21.87.080 Application for ccr'ificatc

(a) Application for a certificate of authority to transact business as a
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service corporation shall In; made lo the director, oil forms as prepared
and furnished hy Ihe director and requiring the information relative to
the applicant, its directors, ollicers, and a/fairs as the director may
reasonably require consistent with this chapter.

(b)  The application shall he accompanied hy the following documents
which are not already on file with the director:

(1) one copy of the applicant's articles of incorporation and of all
amendments, certified hy the commissioner;

(2) one copy of Lhe applicant’s bylaws, certified by its corporate
secretary;

(3) if a medical service corporation, a copy of each form of service
agreement entered into or proposed to be entered into with participant

providers, together with a list showing the name, residence and office
addresses, and dale of execution of the service agreement by each

participant provider;

(4) if a hospital service corporation, a copy of each sen/ice agreement
entered into with participant hospitals certified by the applicant’s cor-
porate secretary; e

(5) a copy of each form of subscribers’ contract proposed to be
offered; He o i . et

(fi) a schedule of the rales proposed to be charged subscribers;

(7) a financial statement of the applicant as of a date not more than
30 days before the filing of the application, showing among other things
the amount of working funds available to the applicant, the source of
the funds, and accompanied by a copy of the agreement under which
the funds were contributed to or provided for the applicant;

(8) a copy of any other relevant document reasonably requested by
the director.

(c) At the Lime of filing Lhe application the applicant shall pay to the
director the application fee and the fee for issuance of the certificate of
authority set under AS 21.00.250.

History.—§ 1, ch. 120, SLA 19GG, §-J, ch. 40, SLA 1981; §2G, ch. 2G, SLA 1985.

§ 21.87.0J0 Issuance or refusal of certificate

(a) If, after the application for certificate of authority is completed,
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llie director (liidh dial the ii|ililicanl is fully qualified for a certificate of
authority in accordance with this chapter, and that the service agree-
ments, subscribers contracts, schedule of rates are in compliance with
the applicable provisions of this chapter, the director shall issue to the
applicant a certificate of authority as a medical service corporation or
as a hospital service corporation, or as a combined medical and hospital

service corporation, as the case may be.

(™>) If the director does not so find, the director shall refuse to issue a
certificate of authority and shall give the applicant written notice set-
ting out the particulars of the reasons for the refusal, accompanied by
return of the fee tendered for issuance of the certificate of authority.

(e)  The director shall either issue or refuse to issue the certificate of
authority within a reasonable time after the filing and completion of
application. . .

History.-81, cli. 120, SLA I9U& L .

§ 21.87.100 Continuance or expiration of certificate

(a) A certificate of authority issued to a service corporation shall
continue in force as long as the corporation is entitled to it under this
chapter, and until suspended or revoked by the director or terminated
at the request of the corporation; subject, however, to continuance of
the certificate by the corporation each year by

(1) payment, before June 30, of the continuation fee set under AS
21.0G.2130;

(2) filing by the insurer of its annual statement for the preceding
calendar year as required under AS 21.87JMO.

(b) If not continued by the service corporation, its certificate of
authority shall expire at midnight on the June 30 following the failure
of the insurer to continue it in force. The director shall promptly notify
the insurer of the occurrence of a failure resulting in impending expira-
tion of its certificate of authority. .

History.—8 1, ch. 320. SLA 19GG, § 27, ch. 2G, SLA 1985.

§ 21.87.110 Suspension or revocation of certificate

(a) The director shall suspend or revoke the certificate of authority of
a service corporation that the director finds, after a hearing, is no
longer qualified under this chapter.
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MEMORANDUM State of Alaska

10 Parties Interested In starting UA,E: Updated
a new domestic insurer July 31, 1909
FILE NO
TELEPHONE NO:

THY snjoor;  Relevant Laws

FROM < Eugene W. Fuman CPA

Insurance Financial Examiner

From time to time the Department of Commerce and Economic Development,
Division of Insurance, is approached hy parties interested In starting a new
domestic Insurer. This memorandum 1is a non-exhaustive outline of the more
important laws dealing with the start up of a domestic insurer.

This memorandum 1is not intended to substitute for competent legal advice
or feasibility studies and economic research normal to the start up of any new

business endeavor. There are risk elements in any new business, many of which
are magnified for anevt domestic insurer due to the size of Alaska®s
population, Jlack of a domestically available insurer management pool, lack of
a pool of trained insurer employees and many other factors. Perceived high
cost of <current insurance, tightness in one or more lines of available
insurance coverage or enthusiasm by independent promoters and/or insurance

sales people should not be <considered to represent an available economic
opportunity.

As a newly organized entity a new domestic 1insurer has no operating

history. It Is likely that there will be no secondary market for 1its shares
or other securities. Accordingly, the securities of a newly formed domestic
insurer are likely tobe 1illiquid. Certain provisions of Alaskan law will
operate to impair the newly formed domestic 1insurer"s ability to realize the
full value of its assets In the event of a voluntary or involuntary
liquidation of its assets. An investment in a newly formed domestic 1insurer

Is not appropriate for all investors and no insurances can be given that the
objectives of the newly formed domestic insurer can be achieved.

This memorandum 1is 1intended for tho personal wuse of the organizers of
domestic Insurers for their informational purposes only. There are other
requirements of Alaskan law not contained In tho statutes dealing with
insurance such as the anti-fraud and disclosure rules of the securities laws

which organizers need to consider.

THERE CAM HE MO ASSURANCES HY THE STATE OF ALASKA, ITS EMPLOYEES OR ITS
AGENTS AS TO THE ACHIEVEMENT OF THE Q3JECTIVES OF THE ORCAMIZF.RS OF A DOMESTIC
INSURER. THERE IS MO APPROVAL OR DISAPPROVAL OF AMY PROSPECTUS OR OFFERI MG
CIRCULAR PREPARED USING THIS MEMORANDUM AS A GUIDELINE. FURTHER, THERE IS MO
APPROVA.i OR DISAPPROVAL OF AIlY SECURITIES OFFERED THRU USE OF THIS MEMORANDUM
AS A GUIDELINE HY ORGANIZERS. AMY REPRESENTATION TO THE CONTRARY IS A
CRIMINAL OFFENSE GOVERNED DY VARIOUS FEDERAL SECURITIES LAWS.

02 00IA(RoV.8/B5)



Scope of
Insurance Lav/s

All persons transacting a business of insurance In Alaska, or relative to
a subject resident, located or to bo perforncd in Alaska, shall comply with

tho applicable provisions of Alaskan Jlaw, namely, Title ?1 - |Insurance. (AS
?1.03.010) The activity performed bv a domestic 1insurer 1is considered the
transaction of tho business of insurance in Alaska. Accordingly, Title PI

applies as do many of the provisions of Title 10, Chapter 05 Alaska business
Corporation Act dated July i, 1939.

Specifically with respect to Title Pl a person may not act as an insurer
and an insurer may not transact insurance in Alaska except as authorized by a
valid certificate of authority 1issued by the director of the Division of
Insurance. (AS 21.0<=.010) Domestic insurers may be incorporated stock
Insurers, 1incorporated mutual insurers or reciprocal insurers. (AS 21.09.0-10)
Domestic stock insurers should refer to AS PI1.09, while domestic mutual
insurers and domestic reciprocal insurers should refer respectively to AS
21.59 and AS 21.75 in addition to AS 21.0,9.

Application
Process

To apply for on original certificate of authority an Insurer shall file
with the director its application (accompanied by the applicable fees set
under AS 21.05.250) showing the information and including the documents called
for in AS 21.09.110.A forms packet is available from the Division's
Licensing Supervisor in Juneau, (907) 165--2r45. Additionally, It 1is tho
policy of the division to vrequire complete biographical histories and a
listing of business activities of organizers and proposed directors and
investigate same under AS 21 .09.100 and®"other provisions of Alaskan Insurance

Laws.

Defore organizers may advertize, solicit funds, make agreements or
generally take"” any action with respect to organizing a domestic Insurer a
solicitntion permit must, be applied for and received form the director. The
rules for this process are covered in AS 21.59.060 thru .260. There 1is a
surety bond or cash deposit requirement of the organizers contained 1in AS
21.60.1-10. During the organization process and afterwards the director must
be appointed as a domestic 1insurer®"s attorney to receive service of legal
process 1issued against, it in Alaska. (AS 21 .09.100 and .190) It is strongly
suggested that organizers bo very familiar with AS 21.69 which covers
organization, corporate procedures and theimportant concept of bulk
reinsurance in sections .610 and .020. Further attention 1is directed to AS
21.35.360 (c), fraudulent, 1insurance acts associated with foraing an insurer
and the requirement for pre-approval of 1insurance contract forms in AS

21.62.120.

If the director finds that the applicant has net the requirements for and

is entitled to a certificate of authority under* Alaskan |Insurance Law, the
director will issue a proper certificate specifying the kinds of insurance the



insurer is authorized to transact. This certificate remains at nil tines the
property of the State. If the director does not find that the requirements
have been net, the director will issue an order refusing the certificate. (AS

21.09.120)

It would also be important for the organizer to understand the concepts of
continuation, amendment and termination of the certificate of authority.
These concepts are covered in AS 21.09.130 to .100.

Required
Capital

A domestic corporate insurer issuing capital stock applying for its
original certificate of authority is requiredto possess tho basic minimum
paid-in-capital stock and additional funds in surplus as outlined 1in AS
21.09.070. In addition to the rules in AS 21.09.070, the required initial
minimum surplus for a domestic mutual insurer 1is governed by AS 21.09,
primarily section .220, v/hilo the required initial minimum surplus for a
domestic reciprocal insureris governed hy AS 21.75, oprimarily AS 21.75.050
and .055. The amount of surplus 1is controlled by the types of insurance to bo
written. Generally, $1,000,000 of basic capital or surplus and additional
surplus for a total of $2,000,000 is required for a |life and disability
insurer with $1,500,000 of basic capita, or surplus and additional surplus for
n total of $3,000,000 being required for a property and casualty insurer.
Higher initial amounts of additional surplus is a subject whichorganizers
should be" prepared to discuss. Generally, organizers should concern
themselves with capital 1in addition to the minimum requirements whenever their
business plan filed with the application calls for the now domestic 1insurer to
accept the risk of loss on any single occurrence 1in excess of $50,000 to

$100,000.

Organizers should note that a business plan 1is an itenm of additional
information that the director requires under A5 21.09.110. Domestic 1insurers
desiring to assume reinsurance liabilities should be thinking 1in terms of
$20,000,000 or greater total initial surplus. Finally, on the subject of

initial minimum surplus, there 1is an importantprohibition in AS 21.12.110
requiring any insurer to not retain a risk on any one subject of 1insurancein
an amount exceeding 10* of its surplus to policyholders.

Trust
Deposits

Al insurers other than title 1insurers are generally required to have a
trust deposit of at least $300,000 deposited with the director under AS

21.24.030.

Additional
Items

The following additional 1items are a partial 1list of the concepts with
which organizers should become familiar before committing to a decision
concerning organizing a domestic insurer:



Additional
Items (Cont.)

SUBJECT

Reports - Annual Statement

- Premium Tax Report
Records
Limit of Risk
Reinsurance
definitions of Coverages
Assets and Liabilities

Investments

Holding Companies

Insider Trading
Dividends

Trade Practices

Rates

Insurance Contracts
Unauthorized Business

Stock of Subsidiaries
Investments Prohibitions

Addresses and
Phone numbers

Juneau - State of Alaska

Department of Commerce and

Economic Development
Division of Insurance
P. 0. Box O
Juneau, Alaska 99011

delivery address:

REFERENCE

AS 21.09.200

AS 21.09.210

AS 21.(50.390 and .400
AS 21.12.010

AS 21.12.020

AS 21.12.040 to .110
AS 21.10, particularly

Sections .010 and .030

AS 21.20, particularly
Sections .020, .050,
.300 and .321

AS 21.22, particularly

.250

Sections .010, .020 and

.050
AS 21.40
AS 21.22.100,
AS 21.09.0R0 (h)

AS 21.59.400 to .510 and

AS 21.75.240 and.250
AS 21.35 Particularly
Sections .090, .100,
.130, .190 and .3GO
AS 21.39
AS 21.42 and
AS 21.09.110 (9)
AS 21.09.250
AS 21,21.100
AS 21.21.250 and .321

(907) 4G65-2515
(907) 455-3041 (fax)

333 Willoughby Street

Juneau, Alaska 99001

Anchorage - State of Alaska

Department of Commerce and
Economic Development

division of Insurance
3601 C Street, Room 740

Anchor1™, Alaska 99503

(907) 552-3625
(907) 552-0040 (fax)
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STATE OF ALASKA
1990 LEGISLATIVE SESSION

SILE21

billt VERSION:
PUBLISH DATE:

FISCAL NOTE

REQUEST:

Revision Date:
Tide: An Act relating to ambulance and

emergency medical

Sponsor:
Requestore

EXPENDITURES/REVENUES:

Labor & Commerce Committee.
Senate Judiciary C om m ittee.

(Thousands of Dollars)

AgencyAffected: Commerce & Economic Dev.
Rrtr "Tnsurance

services provided by municipalities
Components:

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0 . _Q . n 0 [T n
POSITIONS:
FULL-TIME 0 0 0 0 0 n
PART-TIME a
TEMPORARY
ANALYSIS : (Attach a separate page if necessary)
No impact in FY 90
Prepared by: Joan Brown. Administrative Offinpr ph™* m  46F-PFQ7
Division: Insurance , Date: 3/?7/qn
Approved by Commissioner: Larry Merculieffv="ARN \ Date: 3 /-2- 7("0
Agency: Department of Commerce & Economic Developmpnt
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget i
Impacted Agency(ies) P3N - °f
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821.87.."Hll ALASKA INStJIfANCK LAWS

working capilitl to Uk; corporation, Lhe payment to be prorated on a
uniform basis among all the outstanding contributions; or

(I  to reduce the rates thereafter to be charged subscribers, or to
expand the services or benefits thereafter to be provided under sub-
scription conLracLs. . o <

History.-§ 1, di. 120, t?LA iJiili; 85 IK, 10, ch. 40, SLA 1081.

§ 21.87.U1l) Fidelity bonds f

Each service corporation shall procure and maintain in force a fidel-
ity bond or bonds, with authorized corporate surety, covering every
officer or employee entrusted with the handling of its funds, in an
amount, but not less than $>00(), which may be fixed by its board of
directors.

History.-!) 1, di. 120, SLA ICGi. T
§ 21.87.820 Repealed. 830, eh. 2G, SLA 1085

§ 21.87.330 Definitions
In this chapter

(2) "health care service™ means a service rendered to an individual
for diagnosis, relief, or treatment of an injury, ailment or bodily condi-
tion;

(2) “hospital service corporation™ means a service corporation that
principally provides hospital services; t

(3) “medical service corporation” means a service corporation that
principally provides medical or surgical services;

(4) "nurse midwife" means a registered professional nurse who is
certified as an advanced nurse practitioner under AS 08.(18.410(1) and
authorized to practice as a nurse midwife under regulations adopted in
accordance with AS 08.G8;

(5) "participant hospital” is one which has entered into a service
agreement with a service corporation;

(0) "participant provider" means a provider who has entered into a
service agreement with a service corporation;

(7) “physician” includes also "surgeon”; -

532
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HOSPITAL AND MKDICAL SERVICE CORPS.  § 21.87.340
(8) "provider" means a physician, dentist.,, osteopath, optometrist,
chiropractor, nurse midwife, or other licensed heallh care practitioner;

(0) "service agreement"” is a contract between a service corporation
and a provider or hospital under which the provider or hospital agrees
to render all or part of one or more health care services to subscribers

of the service corporation;

(10) "service corporation™ means a corporation providing all or part
of one or more health care services for subscribers in exchange for
periodic prepayments in identifiable amount by or as to the subscribers;

(12) "subscriber’s contract” is that between the service corporation
and its subscriber under which all or part of one or more health care
services is to be rendered to or on behalf of the subscriber by a partici-
pant provider or hospital that has entered into a service agreement
with the corporation covering the services.

History.—8§ I. ch. 120, SLA 19GG; §520-23, ch. 4_}9{, SLA 1981
‘o0 .

§ 21.87.340 Applicability of other provisions

In addition to the provisions contained or referred to previously in
this chapter the following chapters and provisions of this title also
apply with respect to service corporations to tiie extent applicable and
not in conflict with the express provisions of this chapter and the
reasonable implications of the express provisions, and for the purposes
of the application the corporations shall be considered to be mutual

“insurers":
(1) AS 21.03
(2) AS 21.06
(3) AS 21.09, except AS 21.03.090
(4) AS 21.18.010
(5) AS 21.18.030
(6) AS 21.18.040
(7) AS 21.18.120
(8) AS 21.21.321
(9) AS 21.36
(10) AS 21.69.400

633
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April 20, 1990

TO: Senator Jan Falks, Chair, and members of the Senate Judiciary Committee.
FROM: Bob Manners, Executive Secretary
RE: SB 549; "An Act relating to renewal of a teacher's or administrator's

certificate; and providing for an effective date”

Ai,,sk.wZNEA—Alaska strongly supports and urges your favorable action on SB 549. We arc very
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appreciative of the willingness of legislators to correct the many problems that have
resulted from one portion of the new statute requiring the fingerprinting of teachers.

The original intent of HB 52 was to provide background checks for certification for
initial hires and to make the Department of Education, through the Certification
Division, the responsible party for such action.

When a person is initially hired and/or licensed to teach in the State of Alaska they
must answer in writing the question: "Have you ever been convicted of a felony?" The
new legislation serves to validate the answer to that question and is perhaps its most
important function.

When the bill was extended to all practicing teachers the logistical problems became
enormous, but even more importantly the purpose becomes much more cloudy.

NEA-Alaska is very concerned about the unworkability of the new statute and the
varied problems that teachers throughout the state arc encountering, but we also
believe that you need to address the substantive issues as follows:

Are the protections currently in place regarding the screening of convicted
felons from the teaching profession adequate to protect Alaska’s youth?

We believe that the answer is yes. Even without fingerprinting each of Alaska's
practicing teachers, school districts under AS 12.62.065. are defined as an interested
party and authorized to access criminal background information on persons they
employ.

Does the fingerprinting of ail Alaska’s currently practicing teachers enhance
the safety factor or accomplish the public interest intent of the legislation?

We believe that it is very unlikely. Even if you take the view that there arc convicted
felons who ha.’e lied on their initial certification application, and employment
application, and slipped into Alaska to teach school, the methodology of the
fingerprinting on such a massive scale throughout the state indicates that there arc no
guarantees of the viability of the prints themselves. (We arc attempting to kill a
mouse with an elephant gun-with a high degree of likelihood that we arc going to
miss the mouse!)
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Filially, it must be asked If the cost and burden of this fingerprint screening is
appropriately placed?

When initially being licensed to practice in the state an applicant is forewarned about
what the requirements for that license arc and given a choice about whether or not to
meet those requirements and pay the costs. That choice is somewhat different for those
individuals who are currently practicing and there has traditionally been resistance to
increasing the requirements, costs, and burdens to recertify. Given the nature of
fingerprinting, and the implication that one might be a convicted felon, that resistance is
only intensified.

Because Section 4 of 1IB 52 created the most unworkable part of the legislation, because
the public interest is otherwise protected, and because the fingerprinting of all of
Alaska’s teaching force is likely to produce little if anything in the way of enhancing
public interest, we urge you to support the repeal of Section 4 of 1IB 52.

Thank you for your consideration of our position.



§ 12.62.035 Code ok Criminal Procedure 8§ 12.62.035

Effect of nmendmenta. — Tlie 1985 fendanl as provided in AS 12.80.020" and
amendment substituted "under AS 12.30"  "by law" for "therein."
for ", including the right to arrest the du-

Chapter 62. Criminal Justice Information Systems
Security and Privacy.

Section
35. Access to certain crime information
70. Definitions

Sec. 12.62.035. Access to certain crime information, (a) Not-
withstanding any other provision of law, an interested person as de-
fined in (e) of this section may request from the commission records of
all convictions involving contributing to the delinquency of a minor
and any sex crimes of a person who holds or applies for a position in
which the person has or would have supervisory or disciplinary power
over a minor. The commission shall authorize the disclosure of the
information to the requesting interested person and shall provide a
copy ofthe information to the person who is the subject of the request.

(b) A request for records under (a) of this section shall include
within it the fingerprints of the person who is the subject of the re-
quest and any other data specified in regulations adopted by the com-
mission. The request shall be on a form approved by the commission,
and the commission may charge a fee to be paid by the requesting
interested person for the actual cost of processing the request. The
commission shall destroy an application within six months after the
requested information is sent to the requesting interested person and
the person who is the subject of the request.

(¢) The commission shall adopt regulations to implement the provi-
sions of this section.

(d) Ifan individual is denied employment as a result of the disclo-
sure of inaccurate or incomplete records under this section, an action
may be brought against the state. No other action may be brought
against the state, or an agency or employee of the state, as a result of
disclosing or failing to disclose criminal justice information.

(e) As used in this section

(1) “contributing to the delinquency ofa minor” means a conviction
for a violation or attempted violations of AS 11.51.130(a)(1), (3), or (5);
former AS 11.40.130; or the laws of another jurisdiction if the offense
would have been a crime in this state under AS 11.51.130(a)(1), (3), or
(5) or former AS 11.40.130 if committed in the state;

(2) "interested person" means a corporation, company, partnership,
firm, association, organization, business trust, or society, as well as a
natural person, that employs or solicits the employment of a person to
serve with or without compensation in a position in which the person
has or would have supervisory or disciplinary power over a minor;
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§ 12.C2.070 Alaska Statutes Supplement § 12.62.070

(3) "sex crime” mean9 a conviction for a violation or attempted vio-
lation of AS 11.41.410 — 11.41.470, AS 11.61.110(a)(7), or AS
11.66.100 — 11.66.130; former AS 11.15.120, 11.15.134, or 11.15.160;
former AS 11.40.080,11,40.110, 11.40.130, or 11.40.200 — 11.40.420;
or the laws of another jurisdiction if the offense would have been a
crime in this state under one of the sections listed in this paragraph if
committed in the state. (§ 2 ch 66 SLA 1983; am 8 44 ch 6 SLA 1984)

Editor's notes. — This section is set
out above to correct a typographical error
in the main pamphlet.

Sec. 12.62.070. Definitions. In this chapter

(1) "commission” means the Governor’s Commission on the Admin-
istration of Justice established under AS 44.19.110 — 44.19.122;

(2) "criminal justice information” means information concerning an
individual in a criminal justice information system and indexed under
the individual’s name, or retrievable by reference to the individual by
name or otherwise and which is collected or stored in a criminal jus-
tice information system;

(3) "criminal justice information system™ means a system, includ-
ing the equipment, facilities, procedures, agreements, and organiza-
tions related to the system funded in whole or in part by the Law
Enforcement Assistance Administration, for the collection, processing,
or dissemination of criminal justice information;

(4) "intelligence information” means information concerning the
background, activities or associations of an individual or group col-
lected or obtained by a law-enforcement agency for preventive, pre-
cautionary or general investigative purposes not directly connected
with the investigation of a specific crime which has been committed
nor with the apprehension of a specific person in connection with the
commission of a particular crime;

(5) "interstate systems” means agreements, arrangements and sys-
tems for the interstate transmission and exchange of criminal justice
information, but does not include record keeping systems in the state
maintained or controlled by a state or local agency, or a group of
agencies, even if the agency receives information through, or other-
wise participates in, systems for the interstate exchange of criminal
justice information;

(6) "law enforcement” means any activity relating to crime preven-
tion, control or reduction or the enforcement of the criminal law, in-
cluding, but not limited to, police efforts to prevent, control or reduce
crime or to apprehend criminals, activities of criminal prosecution,
courts, public defender, corrections, probation or parole authorities;

(7) "law enforcement agency” means a public agency which per-
forms as one of its principal functions activities pertaining to law



»
STATE OF ALASKA BILL VERSION: SB 549
1990 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE

REQUEST:
Revision Date: Agency Affected: Public Safety
Title: Renewal of Teachersl or BRU: DPS Statewide Support
Administrators®™ Certificates
Sponsor: HESS Committee Component: AK Criminal Records M ID
Requestor: Senate Judiciary

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FYy 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL
REVENUE
FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page 1f necessary)

See attached.

Prepared by: _M.J. Clemens Phone: 465-4336
Division: Administrative Services Date: 4/25/90
Approved by Commissioner:~ ~ V ~ t h ur English Date: n

A9ency: - Department of Public Safety Page___ 1 of 2




Fiscal Note Narrative
SB 549
Page 2

This bill repeals Section 4 of HB 52, which passed earlier this session
(Chapter 7, SLA 1990). The effect of this 1s that the Deoartment of
Education would no longer be required to request criminal history records
checks of persons applying to renew an Alaska teacher®s certificate. DOE
estimates that there are approximately 2,000 applications for
recertification a year.

The fiscal note which accompanied HB 52 (not yet "authorized") allocated
55.4 In Inter-agency receipts to DPS. These receipts are to come from
fees paid by the appllcatns, and will be used to fund one full-time and
one part-time Clerk 1V to process the criminal history records checks.
The 55.4 figure was based on an estimated 4,000 records checks a year
(2,000 Initial and 2,000 renewals).

Based on the number of certification applications now being received by
DOE,Jt appears that the original estimate of the number of applications
for initial certification was too low. It now appears that there will be
3,000 to 4,000 of these a year. In addition, we are finding that It
takes longer than Initially estimated to perform the research necessary
to report only those convictions allowed to be reported. Records from
other states show the charge for which a person was convicted, but
generally do not Indicate whether the charge Is a felony or misdemeanor.
This requires that DPS staff contact the other state to find out If the
conviction was for a felony or a misdemeanor under that state"s laws at
the time.

Because the estimates of the number of applications for Initial
certification and required research time was too low, passage of SB 549
would Ileave DPS at "status quo"- processing approximately 4,000
additional fingerprint cards and criminal history records checks a year.
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DEPARTMENT OF EDUCATION
April 26, 1990

FISCAL NOTE ANALYSIS

SB 549: Renewal of a teacher®s or administrator®s certificate

Although the number of background checks processed by the Department of Education
would be reduced by enactment of SB 549, program receipt authorization is

necessary. This cost is reflected in the two fiscal notes submitted by the
Department of Education for HB 52 (Chapter 7, SLA 90). Since these two fiscal notes
assune program receipt revenues generated by applicant fees, any excess 1in budgeted
authority will be restricted; only those revenues realized will be available for
expenditure in implementing Chapter 7, SLA 90. Therefore the Department is not
submitting any revision to these fiscal notes at this time.






Senate Judiciary Committee

April 4, 1989

MEMORANDUM
TO: Judiciary Committee Members
FROM: C.S. Christensen

Committee Counsel

SUBJECTS Appropriate state of mind for SJR 1

The question is what state of mind to require for a violation
of the open meetings amendment. The state of mind used 1in
CSSJR1 (SA) 1is "wilful.”™ The state of mind in the proposed
Judiciary CS is "intentional."”

As has already been noted, the term "wilful™ 1is not specific.
In North State Tel. Co.. Inc. v. Alaska Public Util. Com/n.
522 P.2d 711 (Alaska 1974), the Alaska Supreme Court stated
that the term wilful was not a word of art or a technical
term. Instead, it has many different meanings depending on
the context in which 1t is used.

A quick review of the definition of the term found in several
law dictionaries shows the various meanings which courts have
used, depending on the circumstances. These include behavior
that 1i1s intentional, knowing, voluntary, stubborn, obstinate,
perverse, 1inflexible, having a bad or evil purpose, or
deliberate as opposed to voluntary.

If the ¢ .adittee wishes to pass out a resolution which clearly
states what type of behavior is prohibited, then the term
wilful should not be used, since the courts will have a
tremendous amount of latitude in interpreting the word.
Instead, one of the states of mind that is specifically
defined in AS 11.81.900 should be used.

"Intentional™ behavior is defined in the criminal code.

Members
Mike Szymanski, Vice-Chairman =Rick Halford =Drue Pearce =PatRodey
Oui ui Sesskii
3111 C Street, Anchorage, Alaska 99503 «==(907) 561-7610



An application of this definition to SJR 1 would be as
follows:

A person acts "intentionally”™ when the person®s conscious
objective is to cause the prohibited result. The
prohibited result in this case is to exclude the public
from the decision making process.

An alternative state of mind defined in the criminal code that
the committee may wish to consider involves "knowing"”

behavior. An application of this definition to SJR 1 would be
as follows:

A person acts "knowingly™ when the person is aware that
the conduct is of a certain nature or that certain
circumstances exist. In this case, the conduct and
circumstances would be holding a discussion, in private.

A simple way to distinguish between these two states of mind
is that a person behaves intentionally when the parson®s
purpose is to cause a harmful result (exclude the public from
the process), and a person behaves knowingly when the person
is aware that circumstances exist that make this harmful
result substantially certain to occur.

In either case, the violation would not be limited to the
persons who actually planned the meeting, as opposed to those
who merely attended it. Any person who intentionally or
knowingly participated in a closed meeting would be guilty of
the violation.
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$ 11.81.900 Alaska Statutes Supplement § 11.81.900

Article 6. Definitions.

tion

386 Definitions

Sec. 11.81.900. Definitions, (a) For purposes of this title, unless
the context requires otherwise,

(1) a person acts "intentionally” with respect to a result described
by a provision of law defining an offense when the person’s conscious
objective is to cause that result; when intentionally causing a particu-
lar result is an element of an offense, that intent need not be the
person’s oily objective;

(2) a person acts "knowingly” with respect to conduct or to a cir-
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established if a
person is aware of a substantial probability of its existence, unless the
person actually believes it does not exist; a person who is unaware of
conduct or a circumstance of which the person would have been aware
had that person not been intoxicated acts knowingly with respect to
that conduct or circumstance;

(3) a person acts "recklessly” with respect to a result or to a circum-
stance described by a provision of law defining an offense when the
persoa is aware of and consciously disregards a substantial and unjus-
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation; a person who is
unaware ofa risk ofwhich the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(4) a person acts with "criminal negligence” with respect to a result
or to a circumstance described by a provision of law defining an of-
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviation from the standard of care that a reason-
able person would observe in the situation.

(® In this title, unless otherwise specified or unless the context
requires otherwise,

(1) “affirmative defense” means that

(A) some evidence must be admitted which places in issue the de-
fense; and

(B) the defendant has the burden of establishing the defense by a
preponderance of the evidence;

248
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$ 11.81.900 Alaska Statutes Supplement 5 11.81.900

Article 6. Definitions.

ection
800. Definitions

Sec. 11.81.900. Definitions, (a) For purposes of this title, unless
the context requires otherwise,

(1) a person acts "intentionally” with respect to a result described
by a provision of law defining an offense when the person’s conscious
objective is to cause that result; when intentionally causing a particu-
lar result is an element of an offense, that intent need not be the
person’s only objective;

(2) a person acts "knowingly” with respect to conduct or to a cir-
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established if a
person is aware of a substantial probability of its existence, unless the
person actually believes it does not exist; a person who is unaware of
conduct or a circumstance of which the person would have been aware
had that person not been intoxicated acts knowingly with respect to
that conduct or circumstance;

(3) a person acts "recklessly” with respect to a result or to a circum-
stance described by a provision of law defining an offense when the
person is aware of and consciously disregards a substantial and unjus-
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation; a person who is
unaware ofa risk ofwhich the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(4) a person acts with "criminal negligence” with respect to a result
or to a circumstance described by a provision of law defining an of-
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviation from the standard of care that a reason-
able person would observe in the situation.

(® In this title, unless otherwise specified or unless the context
requires otherwise,

(1) "affirmative defense" means that

(A) some evidence must be admitted which places in issue the de-
fense; and

(B) the defendant has the burden of establishing the defense by a
preponderance of the evidence;
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In the Commentary to AS 11.81.900(a)(1),
tho legislature indicated:

When u statute in the Code provides

that a defendant must intentionally cause

a result, the state must prove that it
was the defendant’s conscious objective
to cause that result. This culpable men —
tal state is comparable to the existing
form of culpability commonly referred to
as "specific intent.” Bribery, for exam—
ple, requires that the defendant confer a
benefit upon a public servant with intent

to influence him; the State must prove
that it was the conscious objective of
the defendant to cause the public serv-
ant to be influenced.  «

Commentary on the Alaska Revised Crimi—
nal Code, Senate J. Supp. No. 47, at 140-41,
1978 Senate J. (emphasis added)..When we
read the strict definition of intentionally
into the attempt statute, we conclude that
for the state to prove the crime of attempt—
ed murder itmust show that the defendant
intended to commit the crime of murder in
the sense that the defendant must intend to
kill. He must intend to commit that crime
— murder. Y.

[4-6] When we apply that analysis to
the instructions which were given in this
case, we believe that itisclear that Huitt3
conviction for attempted second-degree

3. At common law intcnt-to-kill murders includ-
ed those ?rtuatrons (}/v e]the defen ané cither
sub&ectrve rntne death, or performe an act
or acts wi ? %wr\ryf Irrbstar]t &gcer-
fain fo resutrn deat aFave S ?
Criminal Law 8 68 at 535 (1972). But as la
Fave points out _

uhc modern view Is to limit "intent” to in-
tances where It is the actors pyrpose tq

cause the harmfuf  result, and “tne word
to over Inst qces Wrrere

hnowle IS USe

the actor” knows that the arm result |?
substantja Kcer‘r In fo.occur. In a crimina
code utilizi

suo defrnrtrons Wha IS her
called Intent-to-kill mur er {na&/ escripe
as rntentrona yor nowrnw il rng anot er
I 335 The "mod e View

adPRt Alaska. See AS 11.81. 900a1
E 8 intent and AS 11.81.900(a(?) defin
nowledige.

murder was not proper. Judge Schulz
charged tho jury that:

Murder in the Second Degree is
defined, in pertinent part, in AS 11.41_-
110(a)(1) as follows:

@ A person commits the crime of
Murder in the Second Degree if (1) -..
knowing that his conduct is substantially
certain to cause death or serious physical
injury to another person, he causes the
death of any person.

Under those instructions the jurors could
convict Huitt of attempted second-degree
murder if they merely found that Huitt
performed certain acls knowing that his
conduct was substantially certain to cause
serious physical injury to another person.
This flaw in the instructions alone would
require a reversal of Huitt$ conviction.
See People v. Harris, 72 mi.2d 16, 17 m.
Dec. 838, 841-843, 377 N.E.2d 28, 31-33
(1978). In our view the only substantial
question 1is whether a person can be con—
victed of attempted second-degree murder
if he acted “knowing that his conduct was
substantially certain to cause death.””3
However, given our interpretation of the
revised code that to be convicted of at—
tempted murder a person must intend to
kill, we conclude that Huitt cannot be con—
victed of attempted second-degree murder
even under this section of the second-de—
gree murder statute.4 A defendant who
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Patricg M. Rodcy ghtatc legislature 3111 C. St., Suite 510

enator

Anchora%e Alaska 99503
(907)561-7618

Juneau, Alaska 39811
(907)465-379

Senate

March 13, 1989

TO : Senator JatKFaiks, Chair
Senat"Judifjfrary Committee

FROM: Sen(

RE : CSSJRMNJN/State Affairs) - proposing an amendment to the
Constitution of the State of Alaska relating to open meetings.

This will confirm my recommendation to propose a committee substitute
for the above-referenced resolution.

Attached is a copy of the memo which addresses the proposal to change
the work "wilful” to "intentional” (page 1, line 21). I have discussed
this change with the sponsor, Senator Sturgulewski, and it meets with
her approval.

In an effort to expedite discussion of this resolution, | respectfully
request that it be scheduled for committee consideration as soon as

possible.

Attachment



Committee for an Open Legislature

c/o Longue of Women Voters of Alaska, 3G05 Arctic Blvd., Suite 757, Anchorage, Ak. 99533

March 13, 1989

Sen. Tim Kelly
Senate F-"resident

Rep. Sam Cotteri
Speaker of the House

Member-s, 16th Alaska Legislature MAR 11 933
Bom V
Juneau, AK 99811 JAN FAIKS

senate Oorncek

Dear Sen. Kelly, Rep. Cotteri, Legislators:

As you know, the Committee for an Open Legislature has been
aggressively pursuing an amendment to the state constitution
that would require all substantive business of the
legislature to be conducted publicly. The Committee, which
includes the Alaska Public Interest Research Group; the
League of Women Voters of Alaska; the Alaska Press Club and
the Anchorage Daily News is far more broadly representative
than some have asserted. Not only do we want to correct any
false impressions you may have about the participants in
this effort, but we also want to clarify our escalating
problems with HJR 1 and SJR 1.

As we expressed during our testimony to the House and Senate
State Affairs committees, we have extreme reservations about
anything that does not make a good faith attempt to embrace
the substantive activities of sub-committees and, if somehow
possible, of "ad hoc" groups of influential Ileaders (such as
the leadership of either body).

We are also extremely concerned at the move to eliminate the
public interest provisions for attorneys’ fees contained ?n
the companion legislation. And finally, we believe that the
most meaningful enforcement mechanism 1is to maintain the
option of judicial voidability. Otherwise, the public, even
when found to have been truly wronged by a violation, will
have no recourse to undo the damage. We believe that the
court 1is the appropriate place to determine whether or not
voiding the relevant action is the proper remedy.



We have taken no position on the feature of ensuring
government representation for legislators. However, the
notion that legislators should be financially shielded from
costs of representation while at the same time taking away
the public interest provisions for attorneys’ fees In
meritorious public interest suits is unacceptable. Further,
it tips the balance unfairly against the citizens whose
rights these measures are designed to protect. The 1idea that
lawsuit upon lawsuit will be filed is just not supported by
the historical facts. Few lawsuits have been filed against
any governing bodies since the Open Meetings Act was adopted
and further, there 1is already provision for the dismissal of
frivolous suits.

We are generally sympathetic to your concerns about how the
amendment would apply to sub-committees (especially those
with four or fewer members where two members meeting
randomly would constitute a quorum). But first and foremost
we are defending the public’s right of access. We maintain
that it 1is appropriate to explicitly provide, within the
resolution, for meaningful one-on-one discussions while
still clea; ly including sub-committees otherwise. Remember,
we are not seeking major changes 1in notice requirements. We
are only expecting that th=- meetings be adequately noticed
locally (within the capitol) and that they be open to anyone
who wants to attend. That seems neither onerous nor
unreasonable.

It is important to remember a fundamental point. Until the
question was raised through the League of Women Voters of
Alaska/Anchorage Daily News lawsuit, there was universal
assumption by the public that the current Open Meetings
statute applied fully to the legislature. The fact that the
law proved not to be enforceable against the legislature
does not change the long-standing public perception that you
should be conducting the public’s business in public. The
public expects you to be providing a constitutional
equivalent of the statute that will eliminate the problem of
its non-justiciability. We do not expect you to be o fering
anything less.



The resolutions in their current form are a far cry from the
clear treatment found 1in the statute. They appear to
provide constitutional protection for the abuses which have
lead to the visibility of this issue. The Committee will
continue its efforts to achieve a meaningful amendment and
to respond to the separate actions of the legislature.
However, we view legislative "progress"™ at this point as
negative, not positive. Current language retreats
substantially from the strong and positive effort undertaken
by Rep. Kay Brown and Sen. Arliss Sturgulewski during the
1988 session.

We sincerely hope that HJR 1 and SJR 1 can be revamped to
include the 1important provisions cited above. To tnat end
and to the principle of keeping "the public’s business
public,”™ we pledge to work cooperatively with you.

Sincerely,

Jeff Bohman, Exec. Director Carol Murkowski Sturgulewski
Alaska Public Interest Pres., Alaska Press Club
Research

Cheryl D. Anderson Rosemary Shinohara

League of Women Voters Anchorage Daily News

of Alaska
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Article (> Definitions.

Section_ .
1)00. ItiTuiiLions

See. 11.81.1)00. Definitions, (il For purpostts of this title, unless
the context requires otherwise,

(1) a person acts "intentionally” with respect to a result described
by a provision of law defining an offense when the person’s conscious
objective is to cause that result; whet, intentionally causing a particu-
lar result is an element of un offense, that intent need not he the
person’s only objective;

(2) a person acts "knowingly ’ with respect to conduct or to a cir-
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established if a
person is aware of a substantial probability of its existence, unless the
person actually believes it does not exist; a person who is unaware of
conduct or a circumstance of which the person would have been aware
had that person not been intoxicated acts knowirfly with respect to
that conduct or circumstance;

(3) a person acts "recklessly” with respect to a result or to a circum-
stance described by a provision of law defining an offense when the
person is aware of and consciously disregards a substantial and unjus-
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation; a person who is
unaware of a risk of which the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(4) a person acts with "criminal negligence” with respect to a result
or to a circumstance described by a provision of law defining an uf-
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviation from the standai'd of care that a reason-
able person would observe in the situation.

(0 In this title, unless otherwise specified or unless the context
requires otherwise.

(1) "affirmative defense” means that

(A) some evidence must be admitted which places in issue the de-
fense; and

(B) the defendant has the burden of establishing the defense by a
preponderance of the evidence;

248



716 Alaska K"AiOn 622 PACIFIC REPORTER, 2d SERIES *

il 1I'.-i e\
. Moreover, the chairman of the Commis —
sion stated at the outset of the hearing:

"The Commission®s opening case will he
presented by Mr. Louis Agi, Assistant
Attorney General and legal counsel for
Alaska Public Utilities Commission. To
the extent of any contested factual issues
that will develop in this hearing, the bur-
den wint be on the Commission to estab—
lish its contentions unless otherwise indi—
cated.”” [Emphasis added]

To us the real issue is who, in fact, had

the burden, not the nature of the order to

show cause. """ (V~"i 4

.As to what constitutes "good cause’” to

revoke a certificate,” the Alaska Public

Utilities Commission Act provides iIn AS
42.05.271 "W -l
i i1>4dMT

. Good cause .for amend-
vment, modification, suspension or revoca—
tion of a certificate includes. *

JKfc vm ui troiif.-, . -’ - m
@) wilful failure.to comply with the

provision of this chapter or the rules,
regulations or orders of the commission;

. 5 # » T
(5) wilful failure to comply with a term,
tion, or limitation of the certifi-

- condi
W

. cate.

The Commission found North State in wil—
ful violation of the conditions of the cer—
tificate under the following definition:

"These circumstances also establish mshe
basis for a finding that the failure was
“@ilful” under AS 42.05.271(4) and (5),
which the commission construes as re-
quiring only a shqwmg that the failure
to comply was with knowledge of the
consequences of such failure. ~ rempha—
sis added]
North State argues that by adopting this
construction, a “presumption of wilfull-
ness”’was established merely by a showing
that there was a failure and knowledge
that sanctions would follow. Thus, it
maintains that “the burden of attempting
to justify its conduct was then shifted to
the utility.””
North State also buttresses this by vari—
ous references to the Commission®s discus—

VyARELIL Y,
sion of the failure to show such justifica—
tion.
“The Commission is of the opinion that
North state NS Not demonstrated a
quality of management and performance
under regulations sufficient to overcome
its responsibility for failure to provide
service as required under the Order
Granting Certificate. [Emphasis added].
North State has not presented sufficient
excuse to be released from failure to
comply with ordering paragraph (2) of
the Order Granting Certificate. [Em—
phasis added]
Any failure by North State to introduce
evidence of immediate and substantial
;exchange need may be properly consid—
ered ag_zﬂgt_'&at_this"ﬁoint-." - &m
. North"State neglects to state, however,
that the Commission®s definition of "wil—
ful””was followed by a statement that the
Commission would waive noncompliance if
there were “Sufficient excuse for non-com—
pliance”” and that "an excuse will be ac—
ceptable® if based on factors beyond the
control or responsibility of the party seek—
ing relief. The Commission went on to
add that such discretionary determinations
as to “control™ or “responsibility’’were to
be made in "accordance with the standard
of conduct expected of a reasonably pru—
dent businessman under similar condi—
tions”; the "quality of performance under
regulation™, and *he “public interest”? And
the three quotations cited by North State
merely refer to the fact that North State
had failed in its attempt to “demonstrate””
or "present”” evidence on the issues, not
that it carried the ultimate burden of doing
S0.

Thus, the Commission was not saying
that North State suffered the burden of
showing justification but was simply stat—
ing what it would consider as a justifica—
tion so as to make the failure “&xcusable””
In this regard, it seems to have been well
within the accepted meaning of “Wilful””in
interpreting administrative statutes. The
itself is not a “ford of art””or a
It has many different

term
“technical term".
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meanings, depending upon the context in The word often denotes an act which is
which 1t is used. In Spies v. United voluntary, knowingly or permissively
States, 317 U.S. 492, 497-198, 63 S.Ct. 364, done as distinguished from one which is
367, 87 L.Ed. 418, 422 (1943), the U. S. accidental or otherwise beyond the con—
Supreme Court stated: , - trol of the person to be charged. The

general notion that a willful act implies
a bad purpose is derived from criminal
statutes. It has no such meaning when
used in a statute to denounce an act not
in itself wrong. Willful failure® as used

“Willful, as we have said, is a word of
many meanings, Its construction often
being influenced by its context."

In Goodman v. Benson, 286 F.2d 896, 900

(7th Cir. 1961), the court stated:
in Section 75-238, R.S.1943, is such be—

'_'We _think It clear that if_a pe_rson fl) havior through acts of commission Of

intentionally docs an act which is prohib— OmiSSion which justifies a belief that

ited,— irrespective of evil motive or reli— there was an intent entering into and

ance on erroneous advice, or (2) aCtS characterizing the failure complained of.

with careless disregard of statutory re—  A'failure to perform an act for a long

quirements, the violation iswilful.” eriod of time, which is required by law
In holding that the actions of petitioner in 0 be performed’ genera”y constitutes a
violating the Commodities Exchange Act willful  failure to performl

by failing to file some required reports apd, The willful failure or refusal of a car—
holding a speculative position in futures in rier to obtain permission from the rail—
excess of a prescribed maximum were way commission to discontinue in whole
“wilful”, and thus deserved sanction by the or in part the service authorized under a
Department of Agriculture, the Goodman certificate of convenience and necessity
court rejected petitioner S argument that he constitutes sufficient grounds to suspend,
did not know the reports had not been change, or revoke the certificate under
filed and that he had incorrect information general rules adopted by the railway
from a broker. The court went on to say: commission.>” [Emphasis added]

( I

“The resp0n3|b|||ty for making the re— [el At the outset of the hearing, the

ports was on_the petitioner. Admittedly, Commission clearly stated that the burden
e he made no effort to determine whether of proof was to be on it Contrary to

.the reports were being filed. It is im— North State 3 contention, the Commission3
material whether a mistake was made by definition of “Wilful””in finding that there

the secretary. The fact is, the reports Was a "wilful failure””to meet the condi—
were not made, and itwas the [ESPONSI-  tion in the certificate, i e., “good cause”’

b|||ty of the PEMItIONer that the regula— did not shift the burden of justification to

tions be carried out.”” [Emphasis added] North State. The concept of wilfulness, i.
e., failure to meet responsibility and exer—
cise control, which was .utilized by the
Commission 1is 1in accordance with case
lav. Goodman v. Benson, SUPIA; union
Transfer Co. v. Beeline Motor Freight, ju-
Pra. Rrather than stating that North State
had the duty of proving justification for
the failure, the Commission was merely de—
lineating the nature of what would be rea—
sonable justification, so as to render a fail—
“The word ®illful” likk many other uyre to meet the condition no:i-wilful and,
words in our language has varied mean— thus, the nature of the case that had to be
ings which are dependent upon the na— made out by the evidence. We find no er—
ture of the subject under discussion. Yor.

A similar definition of “Wilful failure" was
adopted in Union Transfer Cc v. Beeline
Motor Freight, 1SO Neb. 280, 34 N.W.2d
363 (1948), in holding that a carrier3 fail—
ure to provide service to a certain route
over three years was "wilful failure””even
though the carrier maintained that it was
owing to a lack of personnel, equipment
and business.
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Stanley NLITZEL, Appellant,

V.

STATE of Alaska, Appellee.

No. 6243.
Court of Appeals of Alaska.

Nov. 19, 1982.

Defendant was convicted in the Superi—
or Court, Third Judicial District, Seaborn J.
Buckalew, Jr., J., of second-degree murder,
and he appealed. The Court of Appeals,
Singleton, J., held that: (1) intoxication was
not a defense to second-degree murder; (2)
insofar as second-degree murder statute
precluded consideration of intoxication in
determining recklessness, itwas not so irra—
tional as to violate due process; (3) reckless
murder was sufficiently distinguished from
reckless manslaughter to satisfy equal pro—
tection; and (4) any error arising from trial
court 3 failure to instruct on diminished ca—
pacity was harmless beyond a reasonable
doubt.

Affirmed.

1. Homicide «=9, 28

Word “intentionally,” as used in stat—
ute providing that to be guilty of second-de—
gree murder “defendant must intentionally
perform an act, does not mean intent to
cause a result; rather, itmeans knowingly;
therefore, intoxication is not a defense to
second-degree murder. AS 11.41.110(a)(2),
11.81.900(a)(2)-

See ubllc%tlon Words and. Phrasea
er notoenrsju Icial constructions an

2. Homicide <s=23(l)

Second-degree murder statute requires
that the actor must knowingly engage in
conduct causing the death of another which
in light of the circumstances is reckless to
the point that it manifests an extreme in—
difference to the value of human life. AS
11.41.110(@)(2)-

3 Homicide <3=23(1)

To be guilty of second-degree murder,
defendant had to know he was firing a gun
and being reckless regarding the circum—
stances, i.e., the location of the victim, her
vulnerability, the direction in which he was
shooting, and the result, i.e., her death. AS
11.41.110(@)(2)-

4. Homicide «=74

Recklessness regarding the conse—
quences is the required culpable mental
state for reckless murder. AS 11.41.-
110(@) (2)-
5. Constitutional Law <®»258(3)

Homicide «=8

Insofar as second-degree murder stat—
ute precludes consideration of intoxication
in determining recklessness, it is not so
irrational as to yiolata due process. AS
11.41.110(a)(2); U.S.C.A. Const.Amends. 5,
14.

6. Constitutional Law e=250.1(2)

Reckless murder is sufficiently distin—
guished from reckless manslaughter to
satisfy equal protection. AS 11.41.-
110(aX2); U.S.C.A. Const.Amends. 5, 14.

7. Criminal Law c¢=1173.2(3)

In prosecution in which defendant was
convicted of second-degree murder, any er—
ror arising from trial court™ failure to in—
struct on diminished capacity was harmless
beyond reasonable doubt. AS 11.41.-

110(a)(2)-

Susan Orlansky, Asst. Public Defender,
and Dana Fabe, Pullic Defender, Anchor—
age, for appellant.

Wiliiam H. Hawley, and Elizabeth She-
ley, Asst. Attys. Gen., Office of Special
Prosecutions and Appeals, Anchorage, and
Wilson L. Condon, Atty. Gen., Juneau, for
appellee.

Before BRYNER, C.J., and COATS and
SINGLETON, JJ.

OPINION

SINGLETON, Judge.

Stanley Neitzcl shot his girlfriend, lrene
Reedy, in the head causing her death. The
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undisputed evidence establishes that Neitzel

fired a number of shots directly at Reedy

while she sat on the ground. Many of these

earlier bullets struck the ground within an

inch of Ms. Reedy before the fatal shot

entered her head. Eyewitnesses were un—
sure of whether Neitzel fired at Reedy to

discipline her for drinking vodka which be—
longed to him, to frighten her, to demon—
strate his marksmanship by seeing how

close he could come without hitting her, or

to just have fun with his rifle. Neitzel

denied any recollection of the incident.

Two hours after the shooting his blood alco—
hol level was .15%. The state offered ex—
pert testimony suggesting that Neitzel 3

blood alcohol level could have been as high

as .18% at the time of the crime. Neitzel

was convicted of second degree murder in

violation of AS 11.41.119(a)(2), which pro—
vides in relevant part:

Murder in the Second Degree, (a) A
person commits the crime of murder in
the second degree if

(@ he intentionally performs an act that
results in the death of another person

under circumstances manifesting an ex—
treme indifference to the value of human

life

The trial court held that this statute did
not require a specific intent and conse—
quently Neitzel 3 intoxication at the time of
Reedy 3 death was not a defense. Neitzel
raises a number of objections in his appeal,
but it is clear that these objections simply
restate the propositions that he could only
be convicted if (1) he intended to shoot at
Reedy, and (2) he was reckless in evaluating
the circumstances, |, knew that shooting
at Reedy endangered her life. According to
the first prong of Neitzel 3 argument, he
was entitled to an instruction that required
the jury to consider his intoxication in de—
termining whether he intended to shoot at
Reedy. The trial court instructed the jury
that intoxication was not a defense. Ac—
cording to the second prong of his argu—
ment, he was entitled to an instruction tell—
ing the jury that he personally must have

65 PACIFIC REPORTER, 2d SERIES

known of the danger to Reedy before he

could be convicted. In other words, a jury
determination that the reasonably prudent

person similarly situated would have been

aware of the risk to Reedy was insufficient
for conviction. We reject the first prong of
Neitzel 3 argument but accept in part the

second prong. We determine, nevertheless,

that any error was harmless beyond reason—
able doubt and therefore affirm the deci—
sion of the trial court.

To be guilty of second degree murder, the
defendant must Inter alia “intentional ly””
perform an act, such as intentionally shoot—
ing a gun. AS 11.81.900 provides in rele—
vant part: u-cl,

(@ for purposes of this title, unless the

context requires otherwise, -- t

(D) a person acts "intentionally””with
respect to a result described by a provi—
sion of law defining an offense when
his conscious objective is to cause that
result v

[1] After carefully reviewing the code
and considering the history of its enact—
ment, we are convinced that the word “in—
tentionally””in AS 11.41.110(a)(2) was not
used "with respect to a result’”and there—
fore was not governed by AS 11.81.-
900(a)(1). We conclude it should be given
the meaning assigned to "knowingly~”in the
code definitions. "Knowingly" isdefined as
follows:

[A] person acts "knowingly”?with respect

to conduct or to a circumstance described

by a provision of law defining an offense
when he 1is aware that his conduct is of
that nature or that the circumstance ex—
ists; when knowledge of the existence of
a particular fact is an element of an
offense, that knowledge is established ifa
person is aware of a substantial probabili—
ty of its existence, unless he actually be—
lieves it does not exist; a person who is
unaware of conduct or a circumstance of
which he would have been awa»"i had he
not been intoxicated acts knowingly with
respect to that conduct or circumstance

AS 11.81.900(a)(2).-
In order to understand the legislature3
intentions in enacting AS 11.41.110(a)(2), it
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is necessary to briefly truce the evolution of
what cnn best be described as reckless mur —
der through the common law, the Model

Per.al Code, upon which our current stat—
utes are modeled, the tentative draft pre—
pared by the Alaska Code Revision Commis —
sion, Subcommission on Criminal Law

(hereafter referred to as the Tentative

Draft), and the Alaska Revised Criminal

Code ultimately enacted by the legislature

(hereafter referred to as the Revised Code).

When such a study is completed, we believe

the legislature®s intent is clear.

At common law, murder was homicide
committed with "malice aforethought.”” R.
perkins, Criminal Law s1, at 34 (2d ed.
1969). "Aforethought" suggests planning
but this term fell into disuse leaving “fal —
ice”” the significant term differentiating
murder from other forms of culpable homi —
cide. |d at 34-35. Malice was primarily
defined to mean an intent to kill in the
absence of (1) justification, (2) excuse, or (3)
mitigation. . at 35.

This definition was subject to an excep—
is central to the issue before us.
Common law courts permitted a jury to
find malice in the absence of a specific
intent to kill where "in the absence of any
circumstance of exculpation or mitigation
an act [was] don; with such heedless disre—
gard of a harmful result, foreseen as a
likely possibility, that it differs little in the
scale of moral blameworthiness from an
actual intent to cause such harm.”” d at
768. To distinguish such a crime from in—
tentional murder, it is useful to call it
"reckless murder,”” and to distinguish its
MENS réa from an intent to kill by calling it
"constructive malice."

tion which

Typical examples of this kind of murder
are; shooting, regardless of the conse—
quences, into a home, room, train, or auto—
mobile in which others are known to be or
might be. |d at 36. Perkins calls the
mental state accompanying such an act "a
man-endangering-state-of-mind.”” at
759.

The Tentative Draft prepared by the
Subcommission on Criminal Law was based

on a number of recent state codifications of
criminal law. These codes iIn turn were
substantially derived from the New York
Revised Penal Code of 1965 which was

based on the Model Penal Code.
A number of common law concepts un—
derwent substantial modification in the

American Law Institute"s Model Penal Code
(proposed official draft) which was publish—
ed in 19u2 (hereafter -eferred to as Model
Penal Code). The Model Penal Code in turn
underwent modification in the enactment of
the New Y«rk Penal Code of 1965, at the
hands of the Subcommission on Criminal
Law which published its Tentative Draft in
1977, in the Revised Code enacted in 1978,
and in"the additional amendments added to
our code in 1980. Nevertheless, the Model
Penal Code is the foundation upon which
our code rests and a researcher interested in
discovering the meaning of a given Alaskan
criminal statute must begin with the Model
Penal Code and its comments and follow
the evolution of the statute in question
through the New York Penal Code of 1965
and the Alaska Tentative Draft to its place
in t1 | Revised Code. Having completed
such a study, we are satisfied that the legis—
lature intended to retain “feckless murder"
essentially as itexisted at common law. As
alwa/s with statutory construction, what
the legislature altered, modified, or elimina—

ted from the Model Penal Code is often as
important as what was retained. But, in
eevaluating modifications and comparing

corresponding sections, it iswise to remem—
ber that the arrangement of sections and

subsections sometimes differs between the

Model Penal Code and its successors even

though the substance remains the same. It
is therefore necessary to review the code as

a whole to make certain that what appears

to be a substantial change in the Revised

Code 1is not merely a minor variation in

phrasing.

In this case we must review three Model
Penal Code concepts: (1) culpable mental
states; (2) the Model Penal Code definition
of reckless murder (particularly the differ—
ences between reckless murder, as con—
ceived by the drafters of the Model Penal
Code, and manslaughter); and (3) finally,
the treatment of intoxication as a defense



328 Aluska 655 PACIFIC REPORTER 2d SERIES

In tho Model Penal Code, the Tentative licro concerned, a person is not guilty of an
Draft, and our Revised Code. Such a re— offense unless "he acted purjwacfully,
view will clarify the legislature™s intent in knowingly, recklessly or negligently, us the
defining reckless murder and the part iIn— jay may require, with respect to each mate —
toxication plays in defending against a rjal element of the offense.” Model Penal

charge of rccklesj murder. Code §2.02. This requirement is also
found in the Tentative Draft, proposed AS
CULPABLE MENTAL STATES 11.11.100 and .110, and in the Revised Code,

The Model Penal Code provides that with AS 11.81.600 and .610.*

the exception of violations and other strict The Model Penal Code, the Tentative
liability offenses, with which we are not praft, and the Revised Code segregate Ma-

1L AS 1(11 81.600 and 610 as originally enacted lices t0 ?tabl 3h an element, that element IS
provide al]so established If a person acts rntg trona
ecb 11.81,600. General requirements of I eese sections were ‘amended In 1980 to pr
“aPJ L inimal re[%urreme}nt for cnmrna} {ec 1181600 General requirements of
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terial elements of offenses into three cute-
gories; (1) tho nature of the conduct; (2)
the circumstances surrounding the conduct;
and (3) the results of the conduct. The
Senate Committee Report which accompa—
Nied the enactment of tho Revised Code
describes these terms as follows:
The Code distinguishes between three
elements of offenses to which the culpa—
ble mental states apply

Tho first element, conduct, involves the
nature of the proscribed act or the man —
ner in which the defendant acts. Kidnap—
ping, for example, requires that one per—
son restrain another. The conduct might
be the Ilocking of the only door to a
v.-indowless room. Knowingly is the cul—
pable mental ataui applicable to conduct.
The second element, circumstances sur—
rounding the conduct, refers to a situa—
tion having a bearing on the actor 3 cul—
pability. Kidnapping requires that the
person inside the room not consent to
being restrained. Lack of consent is an
example of a circumstance surrounding
the actor 3 conduct, and is an element of
the crime. Knowingly, recklessly, and
criminal negligence are the culpable men-

This amendment makes two changes. re-
ardlnﬁ r}e codesger]er ru es onc {Babl
The first El car ener
oncermﬂg CUP ake cea]
ﬁwn ertanspe |f| exce t|ons acu
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Sl ik

tal states associated with the existence of
circumstances. The result of the actor's
contluct constitutes the final element.
Kidnnpping can occur if the victim is
ex|K>sed to a substantial risk of serious
physical injury. Intentionally, recklessly
and criminal negligence nre the culpable
mental states associated with results.

2 Senate Journal Supplement No. 47, nt 140
(June 12, 1978). See Tentative Draft Part
2, at 14-15 (1977).

The culpable mentai states referred to in
the Tentative Draft are essentially the
same as those mentioned in the Model Penal
Code: purposefully, knowingly, recklessly,
or negligently. Compare Model Penal Code
52.02 With Tentative praft 11.11.110 (the
Tentative Draft substitutes the word “in—
tentionally ™ for the word “Purposefully”).
The Tentative Draft defines ""intentionally"
using almost the same words that the Model
Penal Cod"- “ses to define “purposefully,”
except that "purposefully”” in the Model
Penal Code can relate to the surrounding
circumstances while the Tentative Draft re—
stricts "intentionally” to conduct and re—
sullts. Compare Model Penal Code B 2. 02(a)
With Tentative praft 11.11. 140(axl), which
is substantially identical to New York Penal

tended tc dispense. with the culpability re-
guwement in %) artleular statute.
2 enate Journal Supplement No. 44, at 18-19

T e ame lent to AS 11.81610 was ex-
plam d as follows:
> se and amengment repﬁals AS 1181-
which provides that ‘the use 0 r]
cu pa e mental state mastatute erutta H
glresumes that the. mental state apP Ies to a
emeptso the crjme. This ru sma;t)
rately broad .ang ignores the.ract f
e Initfon, aeru ar mental states on Iya
part|cul reementso acnme For exa
"Intentional 3/ on g ap lies to eement§
crlmes at cdn be classified as "resplts
V\Bpose to' cngkjmstances or “conduyct"
|c‘]t

: .es““'g & 0re ?éatu%rekr’m'”gt

P(/)nrlth(r)){%eAS i Ielme @I tatetﬁsa treOr w%%ﬁt%

ge )els% (Pd’i t?or eac cnsme this section IS
super uous and misleading.

% Sen%e Jggjnal Supplemént No. 44, at 28

Triese amendments and the state's arguments
based upon them wn?% |scusseda{1 rea?ter.
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Code & 15.05(1). "Knowingly" is defined
similarly in the Model Penal Code and the
Tentntive Draft except thut the Tentative
Drnft limits "knowingly" to conduct und
circumstances while the Model Penal Code
permits "knowingly" to govern a result.
Comparo wodel Penal Code &2.02(2)(h)
With Tentative praft 11.11.140(a)(2).

"Recklessly" and  "negligently" are
defined in essentially the same way in both

the Tentative Draft and the Model Penal

Code. Comparo Model  Penal Code

52,0 WIth Tentative praft 11,11,-
140(a)(3) und Model Penal Code &2.02(2)(d)

With Tentative praft 11.11.140(4). As we

shall see, both the Model Penal Code and

the Tentative Draft require knowledge of
the risk presented by the actor 3 conduct
before he can be found to have acted "reck—
lessly,” but both preclude consideration of
"intoxication" iIn determining whether he

had the requisite knowledge. Accord new

York Penal Code & 15.05(3).

The foregoing provisions were incorporat—
ed into the Alaska Revised Code with only
minor stylistic changes. The code retains
from the Tentative Draft the three-fold
division of elements of an offense into con—
duct, surrounding circumstances, and re—
sults. Italso retains the four culpable men —
tal states: intentionally, knowingly, reck—
lessly, and criminal negligence. Knowingly,
recklessly, and criminal negligence are
defined as in the Tentative Draft. COlm'
Pare As 11.81.900(a)(1), @. and (3 Wit
Tentative Draft 11.11.140(a)(1), (2), and (3)-
The Revised Code, however, limits the scope
of the term "intentionally””to govern only
results while the Tentative Draft allows
"intentionally" to govern conduct and re—
sults and the Model Penal Code uses the
synonymous term “purposefully””to govern
conduct, circumstances, and results. CO_m'
Pare wodel Penal Code &2.022)(a) With
Tentative Draft 11.11.140(a)(1) and AS 11.-
81.900(a)(1)-

For our present purposes, the primary
difference between the Model Penal Code,
the Tentative Draft, and the Revised Code
(if we reserve for later discussion their re—
spective treatment of intoxication) lies in
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the progressive narrowing of the scope of
tho term "intentionally.” With this back—
ground we can now undertake an analysis
of the code®s treatment of “intoxication" as
a defense.

INTOXICATION

The Model Penal Code contains the fol—
lowing provision regarding intoxication:

(1) Except as provided in Subsection
(4) of this Section [relating to involuntary
intoxication], intoxication of the actor is
not a defense unless it negatives an ele—
ment of the offense.

(2 When recklessness establishes an el—
ement of the offense, if the actor, due to
self-induced intoxication, is unaware of a
risk of which he would have been aware
had he been sober, such unawarencss is
immaterial.

Model Penal Code &2.08. The Tentative
Draft is substantially the same. It pro—
vides: - 4 "

(@ Voluntary intoxication or drug use
does not, as such, constit "tt a defense to
a criminal charge, but in a prosecution
for an offense, evidence that the defend—
ant used drugs or was intoxicated may be
offered whenever it is relevant to negate
an element of the crime that requires a
culpable mental state.

(b) When recklessness establishes an
element of the offense, if the defendant,
due to voluntary intoxication or drug use,
is unaware of a risk of which he would
have been aware had he not been intoxi—
cated or not using drugs, that unaware—
ness is immaterial.

Tentative Draft 11,11.130. The defense is

substantially narrowed in the Revised Code.

AS 11.81.630 provides in relevant part:

Voluntary intoxication is not a defense

to a prosecution for an offense, but evi—
dence that the defendant was intoxicated
may be offered whenever itisrelevant to
negate an element of the offense that
requires that the defendant intentionally
cause a result.

Thus,
Model

in the Tentative Draft, as in the
Penal Code, intoxication is relevant
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with regard to any offense that requires

knowledge or intent as the culpable mental

element. Only where the culpable mental

element is recklessness do these codes pre—
clude jury consideration of intoxication. It
should be noted that the Model Penal Code

commentary makes it clear that the rule

barring evidence of intoxication isa rule of
substantive law, not of evidence. Thus, the

drafters of the Model Penal Code recog—
nized that as a matter of evidence intoxica—
tion is relevant wherever a mental state

including recklessness is an issue. What

the drafters have done is resolve, as a mat —
ter of policy, to define offenses to exclude

consideration of intoxication. The reasons

for this decision will be discussed later in
connection with Neitzel's contention that
such a determination violates due process of
law. It is important to recognize that the

Revised Code went beyond the Tentative

Draft and the Model Penal Code i exclud—
ing evidence of intoxication where an of—
fense required that the offender act "know —
ingly.”” Thus, under the Revised Code, evi—
dence of intoxication 1is only admissible

where the offense requires that a person

act "intentionally" as defined in AS 11.81.-
900(a)(1)- In conclusion, the Model Penal

Code and the Tentative Draft provide that
recklessness may be found despite unaware —
ness of a risk where intoxication accounts

for the failure to perceive the risk. Model

Penal Code &2.08(2); Tentative Draft 11.-
11.130(b). This provision is also found in
the Revised Code. AS 11.81.900(@)(3)- In

addition, the Revised Code provides that "a

person who is unaware of conduct or a

circumstance of which he would have been

aware had he not been intoxicated acts
knowingly with respect to that conduct or
circumstance.” AS 11.81.900(@)(2). This

provision which does not occur in either the

Model Penal Code or the Tentative Draft

reinforces the modification to what is now

AS 11.81.630 in establishing a legislative
determination that only intent to cause a
result can be negated by evidence of intoxi—
cation.

RECKLESS MURDER

We may now proceed to review "con—
structive malice murder"™ as it progressed

63 P2d—9

from the Model Penal
Tentative Draft to the Revised Code.
this form of murder is closely related to
manslaughter, it i3 necessary to discuss that

Code through the
Since

crime as well.

The Model Penal Code and the Tentative
Draft establish one offense of murder
which can be committed purposefully,
knowingly, or, under limited circumstances,
recklessly. The Tentative Draft differs
from the Model Penal Code in substituting
the word "intentionally””for "purposeful ly."
Compare Model Penal Code &210.2 Wlth
Tentative Draft 11.41.110. The Model Pe—
nal Code also differs irom the Tentative
Draft in requiring that felony murder be
committed "recklessly” while the Tentative
Draft permits an accidental felony murder.
Compare wodel Penal code &210.2¢b) With
Tentative Draft 11.41.110(aX3). The Tenta—
tive Draft also follows the common law in
making an act motivated by an intent, to
cause serious physical injury resulting in
death sufficient for murder. Tentative
Draft 11.41.110(a)(1). The Model Penal
Code apparently treats this as a possible
example of reckless murder. Model Penal
Code 5210.2(0); A.L.1., Model Penal Code
and Commentaries, rart n s210.2, at 28-
29 (1980).

The Model Code and the Tentative
Draft generally define manslaughter in the
same way. Compare Model Penal Code
§210.3 WIth Tentative Draft 11.41.110(b)
and 11.41.120. They include reckless homi —
cide as well intentional and knowing
homicide where mitigated.

Penal

as

The Revised Code departs from both the
Model Penal Code and the Tentative Draft
in retaining two degrees of murder. Inten—
tional murder (and inducing suicide) is first
degree murder, AS 11.41.100, while homi —
cide resulting from an intent to cause seri—
ous physical injury or knowledge that the
actor 3 conduct is substantially certain 10
cause death or serious physical injury is
second degree murder, AS 11.41.110(a)(1)-
Felony murder is carried over from the
Tentative Draft into the Revised Code but



332 Alaska

reduced to second degree murder, AS 11.-
41.110(2)(3)-

In addition, the Revised Code contains,
with some modifications, the reckless mur —
der provision currently under consideration.
The Model Penal Code states that, subject
to mitigation to manslaughter, “criminal
homicide constitutes murder when [/nter
a//a] it is committed recklessly under cir—
cumstances manifesting extreme indiffer—
ence to the \.Uue of human life ----7~
Model Penal Code &210,2(I)(b). The Ten—
tative Draft states that: "A person com—
mits the crime of murder if ... he reckless—
ly causes the death of another person under
circumstances manifesting an extreme in—
difference to the vaiue of human life 77
Tentative Draft 11.41.110.(a)(2). Finally,
the Revised Code states: “A person com—
mits the crime of murder in the second
degree if ... he intentionally performs an
act that results in the death of another
person under circumstances manifesting an
extreme indifference to the value of human
life ...." AS 11.41.110()(2). /

Neitzel and the state both note the slight
variation in language between the Model
Penal Code and the Tentative Draft on the
one hand and the®Revised Code on the oth—
er. They infer substantial differences in
legislative meaning.

Neitzel argues that the legislature in—
tended to require a specific intent to do the
act evidencing a “fan-endangering-state-
of-mind,””such as shooting at Ms. Reedy,
and that intoxication is relevant to negate
this intent. The state counters that the
intent mentioned in the murder statute re—
fers to conduct, not to the result, rendering
the statutory definition inapplicable. The
state further argues that the legislature, in
deleting a reference to recklessness regard—
ing tho surrounding circumstances, |€., the
presence of Ms. Reedy and her vulnerabili—
ty, wished an objective standard similar to
negligence rather than a recklessness stan—
dard to apply to these circumstances.

The state relies primarily on the 1980
amendments to AS 11.81.600 which elimi—
nate the requirement that a culpable men —
tal state must be proved “With respect to
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each element of the offense" and the re—
quirement that a legislative intent to dis—
pense with a culpable mental state "clearly
appear." The legislative history indicates
that the legislature expected that most

statutes would only require one mental

state and that the courts should consider

legislative history in determining the mean —
ing of statutes whether the statutes them—
selves are clear or not. We note, however,

that these amendments came two years af—
ter enactment of AS 11.41.110(aX2) which

establishes the elements of reckless murder,

and consequently cannot be viewed as es—
tablishing the legislatured intent in 1978

when the code was originally adopted.

Wright v. State, 651 p.2d 846 (alaska App.

1982).

While the positions of the parties are
In so

2
forcefully argued, we reject both.
doing, we recognize that among the advan—
tages of adopting a Model Penal Code pro—
vision is recourse to the commentary which
accompanies it The commentary is fre—
quently an invaluable aid in statutory con—
struction. Further, where identical stat—
utes are adopted in a number of jurisdic—
tions, judicial decisions in each jurisdiction
are available to all, and where a common
interpretation 1is given identical statutes,
the public interest in certainty and predict—
ability in the laws is advanced. Where, as
here, mmor modifications are made in the
language of a model act, the parties under —
standably assume that the legislature in—
tended major modifications in meaning. In
the instant case, we find that assumption to
be unsound and conclude that the legisla—
ture intended AS 11.41.110(a)(2) to have the
same meaning as Model Penal Code & 210.-
2(b). In our view, .he difference in termi—
nology, |.€., substituting “intentionally" for
“fecklessly" resulted from an attempt to
consistently apply other changes which the
legislature made in the scope of such Model
Penal Code terms as “intentionally,”
"knowingly," and "recklessly.” As we
terpret it, AS 11.41.110(a)(2) requires that
the actor must knowingly engage in con—
duct causing the death of another which in
light of the circumstances is reckless to the

in—
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point that it manifests an extreme indiffer—
ence to the value of human life. This is
what we understand Model Penal Code

8210.2(1)(b) to mean as well.

We believe the Senate comment to this
section, which we will discuss momentarily,
viewed in the light of other sections of the
Revised Code, compels this conclusion. As
mentioned before, the Model Penal Code,
the Tentative Draft, and the Revised Code
divide elements of offenses into three cate—
gories: conduct, surrounding circumstances,
and results. Applying this structure to AS
11.41.110(a)(2) <ve find:

1. Conduct; performing an act.

2. Surrounding  Circumstances: under
circumstances manifesting an ex—
treme indifference to the value of
human life.

3. Result: the death of another person.

It is to these elements that we must
apply the culpable mental states described
in the code. As we do so, we must bear in
mind that the legislature, in enacting the
Revised Code, departed from the Model Pe—
nal Code and the Tentative Draft in nar—
rowing the scope of those culpable mental
states. Thu3, “intentionally””applies only
to results, AS 11.81,900(axl), "knowingly””
applies only to conduct and circumstances,
AS 11.81.900(a)(2), and "recklessly" applies
only to results and circumstances, AS 11.-
81.900(2)(3). OBE 2 Senate Journal Supple—
ment No. 44, at 28 (May 29,1980). Further,
AS 11.81.610(b) provides:

Except as provided in AS 11.81.600(b)
[relating to violations and strict liability
offenses], if a provision of law defining
an offense does not prescribe a culpable
mental state, the culpable mental state
that must be proved with respect to

(D) conduct is "knowingly"; and

2. The Tenta'lve Draft provided:

a) For r\Boses of .this title, unless the
co ext othenwise requires,
1) a person acts * |ntent|on lly" %
[r) tt0a rffultorto conduc e crib %
ovision of faw deﬂnmg an offense wi en IS
consuous 0 Jeﬁztlve 1S 1 cause that result or
endage In the conduct
Tentat| e Drart 11.11.140. —

@
lessly."
In light of these provisions, the legislative

comment to AS 11.41.110(uX2) becomes
clear:

Subsection (aX2) describes conduct that
is very similar to the "substantially cer—
tain" clause in subsection (@(). Under
this provision, however, the defendant
need not necessarily know thnt his con—
duct 1is substantially certain to cause
death or serious physical injury. An ex—
ample of conduct covered by this provi—
sion would be shooting through a tent
under circumstances where the defendant
did not know a person was inside or per—
suading a person to play "russian [sic]
roulette”> Tl.s defendant 1is only re—
quired to intenl. to perform the act; there
is no requirement that he intend to cause
death or that he know that his conduct is
substantially certain to cause death.

2 Senate Journal Supplement No. 47, at 10

(June 12, 1978).

[3] The Tentative Draft allowed
tionally”” to govern conduct as well as re—
sults. The Revised Code confines "inten—
tionally”” to results leaving conduct to be
governed by “knowingly.”> Apparently
overlooking this change in the scope of the
culpable mental states, the legislature used
the word “intentionally”” in AS 11.41.-
110(a)(2) to govern conduct, L.E., performing
the act, when by the definitions adopted by
the legislature only “knowingly" can govern
conduct.2 The comment makes itclear that
"recklessness" rather than knowledge or in—
tent was to govern the “Surrounding cir—
cumstances” and "the result.” No mental
element is specifically established for the
result (“8eath”) and the surrounding cir—
cumstances (“under circumstances mani-

This provision Was based on New York Penal
Code ﬁ 05(1 v“h g The reference to "in-
tent| na g re ct Jo conduct Was delet-

ed when ode was Péjﬂee

nac
RS Tl oﬁm Thus S0 S
|st|n\%U|sh rom the statufes which

1|2n;: |ol51%a:S "0 otvrecr{l ﬁgﬂrtUCt SPES g e%Fg{e
o Con ! g oo e

a circumstance or a result is “feck—

"inten—
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fcsting extreme indifference to the value of
humun life”) in AS 11,<11.110(@)(2). Conse—

quently, ‘"recklessly” governs those ele—
ments. It id clear that if Neitzel fired at
Ms, Reedy intending her death and Kkilled

he would bo guilty of first degree

murder, not second degree murder. OBEAS

11.41.100(@)(1). The victim3 death is the

only result mentioned in AS 11.41.110(@)(2)-

In conclusion, applying the statutory termi—
nology as defined in the code, to be guilty

of second degree murder Neitzel had to
know he was firing a gun and be reckless
regarding: (1) the circumstances, |.e., the

location of Ms. Reedy, her wulnerability,

and the direction in which he was shooting;

and (2) the result, |.€, her death. Under

the Revised Code, intoxication is not rele—
vant in evaluating the culpable mental

stales of "knowingly," AS 11.81.900(a)(2), or

"recklessly,” AS 11.81.900(@)(3)-

The state concedes that the word
tionally" modifies conduct and not a result.
It nevertheless argues that silence regard—
ing the surrounding circumstances should
be construed to establish either strict liabili—
ty or an objective test similar to criminal
negligence. We,reject this argument. The
Model Penal Code provides in substance
that if one mental element is provided for
an offense, it applies to all the material
elements of the offense in the absence of a
contrary purpose. See Model Penal Code
§2.02(4). This provision was carried over
in the Tentative Draft and the Revised
Code (seeAS 11.81.610(a)), but was repealed
in 1980. €€ SUPIA note 1.

[4] AS 11.81.600(b) specifies that strict
liability must be expressly designated.
Further, in the commentary to AS 11.81.-
610, the drafters stated:

Under subsection (b), if a statute does
not specify any culpable mental state,
conduct is required to be engaged in
"knowingly~””and results and circumstanc—
es are required to be engaged in "reck—
lessly.” "Criminal negligence" will not
apply unless the term is expressly includ—
ed in the statute defining ;he offense.

2 Senate Journal Supplement No. 47, at 144
(June 12, 1978). Under these circumstanc—

her,

"inten—
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es, we conclude that "recklessly" governs
the surrounding circumstances and the re-
suit in reckless murder.

in addition to his statutory construction
arguments, Neitzel objects to this analysis
on two grounds. First, he contends that
holding an intoxicated jierson to the same
standard us u sober person deprives the
intoxicated person of due process of law.
He relics upon Kimoktouk v. State, 534 p.2d
25, 33 -35 (Alaska 1978). Secondly, he con—
tends that reckless murder is insufficiently
distinguished from reckless manslaughter
so that his conviction deprives him of the
equal protection of the law. He relies, IN{EI
alia, on Keitli v. State, 612 p.2d 977, 986 n.
31 (Alaska 1980).

Kimoktoak is inapposite. There the court
interpreted former AS 11.70.030 to permit
evidence of intoxication to negate knowl —
edge where knowledge was an element of
an offense. The court relied on cases from
California similarly interpreting California
Penal Code &22, which at that time was
identical to former AS 11.70.030. The court
did not base its holding on the constitution.
Current Alaska law expressly precludes this
result with regard to offenses established in
the Revised Code. OB AS 11.81.630, .640
and .900(@)(2)-

[5] Neitzel does not dispute his ability
to know he was firing a gun. The focus of
his due process attack is on the claim that
he recklessly disregarded the surrounding
circumstances. In this regard, the Revised
Code follows the Model Penal Code iIn pre—
cluding evidence of intoxication on the issue
of recklessness. OB€ Model Penal Code
§2.08(2). We do not consider the legisla—
tive judgment to preclude consideration of
intoxication in determining recklessness so
irrational that it violates due process. .
Morgan v. Municipality of Anchorage, 643
P.2d 691, 692 (Alaska App.1982) (city need
not prove that person prosecuted for driv—
ing while intoxicated knew his driving was
impaired). The commentary to the Model
Penal Code sets out the arguments for con—
sidering intoxication on the issue of reck—
lessness and then explains its reasons for
rejecting those arguments as follows:
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The ease thus made
spect, but there are strong considerations
on tho other side. Wo mention first tho
weight of the prevailing law which hero,
more clearly than in England, has tended
towards a special rule for drunkenness,
Boyond this, there 1is the fundamental

point that awareness of the potential con—

sequences of excessive drinking on tho
capucity of human beings to gauge the
risks incident to their conduct is by now

so dispersed in our culture that we be—
lieve it fair to postulate a general equiva—

lence between the risks created by the
conduct of tho drunken actor and the
risks created by his conduct in becoming
drunk. Becoming so drunk as to destroy
temporarily the actor 3 powers of jwrcep-
tion and of judgment 1is conduct which
plainly has no affirmative social value to
counterbalance the potential danger.

The actor3 moral culpability lies in en—

gaging in such conduct. Added to this
are the impressive difficulties posed in
litigating the foresight of any particular
actor at the time when he imbibes and

the relative rarity of cases where intoxi—

cation really does engender unawareness
as distinguished from imprudence. These

considerations lead us to propose, on bal—
ance, that the Code declare that unaware —

ness of a risk of which the actor would

have been aware had he been sober be

declared immaterial.
A.L.1. Model Penal Code, Tentative Draft
No. 9 &2.08 at 8-9 (1959). We find these
considerations persuasive. Accord State v.
Ramos, 648 P.2d 119, 120-22 (Ariz.1982);
People v. LeGrand, 61 A.p.2d 815, 402 N..
s.2d 209, 211, Cet, denled, 439 U.S. 835, 99
S.Ct. 117, 58 L.Ed.2d 130 (1978).

Neitzel 3 equal protection argument is
also unfounded.
less murder, as we define it, is conceptually

indistinguishable from reckless manslaugh—

ter. 568 B. cegan, A Case of Depraved
Mind Murder, 29 st. John 3 L.Rev. 417, 440-
50 (1974) (criticizing the comparable New
York statute on this ground).
tion is held to be a defense to murder but
not manslaughter, Neitzel concludes the
two offenses are kept separate and the
equal protection problem disappears.

is worthy of re—

Neitzel argues that reck—

IT intoxica—

6] We reject this argument
oven without allowing intoxication us a de—
fense to murder, the two offenses are suffi—
ciently distinct to avoid equal protection
problems. The Revised Code simply follows
the Model Penal Code in distinguishing
reckless murder from reckless manslaugh—
ter. The drafters of the Model Penal Code

suggest the following reasons:

Section 210.2(I)(b) also provides that
criminal homicide constitutes murder
when it is "committed recklessly under
circumstances manifesting extreme indif—
ference to the value of human life.” Thi3
provision reflects the judgment that
there is a kind of reckless homicide that
cannot fairly be distinguished in grading
terms from homicides committed purpose—
ly or knowingly.

Recklessness, as defined in Section
2.02(2Xc), presupposes an awareness of
the creation of substantial homicidal risk,
a risk too grrit to be deemed justifiable
by any valid purpose that the actor 3 con—
duct serves. Since risk, however, is a
matter of degree and the motives for risk
creation may be infinite in variation,
some formula is needed to identify the
case where recklessness may be found
and where it should be assimilated to
purpose or knowledge for purposes of
grading. Under the Model Code, this
judgment must be made in terms of
whether the actor 3 conscious disregard of
the risk, given the circumstances of the
case, so far departs from acceptable be—
havior that it constitutes a “gross devia—
tion from the standard of conduct that a
law-abiding person would observe in the
actor 3 situation.” Ordinary recklessness
in this sense is made sufficient for a
conviction of manslaughter under Section
210.3(D(@)- In a prosecution for murder,
however, the Code calls for the further
judgment whether the actor"s conscious
disregard of the risk, under the circum—
stances, manifests extreme indifference
to the value of human life. The signifi—
cance of purpose or knowledge as a stan—
dard of culpability is that, cases of provo—

I>eeau80
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cation or other mitigation apart, purpose—
ful or knowing homicide demonstrates
precisely such indifference to the value of
human life, Whether recklessness is so
extreme that it demonstrates similar in—
difference is not a question, it is sub—
mitted, that can be further clarified. It
must be left directly to the trier of fact
under instructions which make it clear
that recklessness that can fairly be assim—
ilated to purpose or knowledge should be
treated as murder and that less extreme
recklessness should be punished as man —
slaughter.

Insofar as Subsection (1)(b)
within the murder category cases of

includes
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who fired several shots into a house
which he knew to be occupied by several

persons. The court affirmed his convic—
tion of murder because the defendant3
conduct was "imminently dangerous" and

"evinced a wicked and depraved mind

regardless of human life." Other acts
held to show sufficient recklessness to
justify a conviction of murder include
shooting into a moving automobile and

throwing a heavy beor glass at a woman

carrying a lighted oil lamp. The Model

Code formulation would permit a jury to
reach the same conclusion in each of
these cases.

a.L.1., Model Penal Code and Commenta-
[€S, Part 11 §210.2, at 21-23 (1980) (foot—
notes omitted). The commentator con—
cludes:

homicide caused by extreme recklessness,
though without purpose to kill, it reflects
both the common law and much pre-exist—

ing statutory treatment usually cast in
terms of conduct evidencing a "depraved
heart regardless of human Ilife" or some
similar words. Examples usually given
include shooting into a crowd or into an
occupied house or automobile, though
they are not, of course, exhaustive.

Some indication of the content of this
concept as a means of differentiating
murder and manslaughter may be afford—
ed by prior decisional law. One case in—
volved a game of Russian roulette, where
the defendant pointed a revolver loaded
with a single cartridge at his friend. The
weapon fired on the third try, and the
fatal wound resulted. The court af—
firmed the conviction for murder, despite
ample evidence that the defendant had
not desired to kill his friend, with the
statement that “falice in the sense ox a
wicked disposition is evidenced by the
intentional doing of an uncalled-for act in
callous disregard of its likely harmful ef—
fects on others.” In another case, the
defendant3 claimed intention was to

Given the Model Code definition of
recklessness, the point involved is put ad—
equately and succinctly by asking wheth —
er the recklessness rises to the level of
"extreme indifference to the value of hu—
man life. As has been observed, it
seems undesirable to suggest a more spe—
cific formulation. The variations re—
ferred to above [various formulations
from modern codes discussed in the com —
mentary] retain in some instances greater
fidelity to the common-law phrasing but
they do so at great cost in clarity. Equal —
ly obscure are the several attempts to
depart from the common law to which
reference has been made. The result of
these formulations is that the method of
defining reckless murder is impaired in
its primary purpose of communicating to
jurors in ordinary language the task ex—
pected of them. The virtue of the Model
Penal Code language is that it isa sim—
pler and more direct method by which
this function can be performed.

shoot over his victim3 head in order to
scare him. The court held that, even
crediting this assertion, the jury could
find the defendant guilty of murder on
the ground that his act showed "such a
reckless disregard for human life as was
the equivalent of a specific intent to kill."
A third illustration involved a defenuant

|d at 25-26 (footnotes omitted).

In conclusion, jurors asked to evaluate
conduct resulting in death to determine
whether it was negligent, reckless or mali—
cious must weigh four factors:

(D) The social utility of the actor3 con—

duct,
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(2) the magnitude of the risk his conduct
creates including both the nature of for-
seeable harm and the likelihood that the
conduct will result in that harm;

(3 the actor3 knov/ledge of the risk;

and

(4) any precautions the actor takes to

minimize the risk.

See 6. Fretcher, Rethinking Criminal Law

84.3, at 259-62 (1978) (Homicide by Exces—
sive Risk Taking); W. LaFave and A. Scott,

Handbook on Criminal Law §70, at 541-45

(1972) (Depraved-Heart Murder). Under

the Revised Code, negligent homicide and

reckless manslaughter are satisfied by con—
duct creating a significant risk of death

absent justification or excuse. They differ
only in the actor 3 knowledge of tho risk.

In differentiating reckless murder from

reckless manslaughter, the jury is asked to

determine whether the recklessness mani —
fests an extreme indifference to human life.

In so doing, it might pay particular atten—
tion to the social utility of the defendant3

conduct and the precautions he takes to

minimize the apparent risks. In evaluating

the social utility of the actor®s conduct, the

jJury must of course consider defenses such

as provocation, necessity, the defense of self
and of others, if supported by the evidence.

Shooting at someone, by itself, is devoid of

social utility and consequently has been

used by the commentators as the paradigm

of extreme indifference to human life.

Where, however, a gun is fired at an at-,
tacking lion in an attempt to rescue the

victim and the bullet strikes the victim, the

social utility of the conduct may excuse it
despite the magnitude of the risk. CL Lee

V. §tate, 490 P.2d 1206 (Alaska 1971) (a civil

case where the victim was shot in the

course of her rescue from a lioness; jury

absolved defendant of gross negligence,

case remanded for trial for ordinary negli—
gence), OVerruled on other grounds, Munroe

v. City Council, s45 p.2d 165, 170 n. 11,

modified on rehearing, s47 p.2d 839 (Alaska

1976).

In addition, the jury may evaluate any
precautions taken. Thus, a person may be
reckless in the sense that he knowingly
engages in conduct which creates a forseea-

ble risk of death and amounts to a gross
deviation from the standard of conduct that
a reasonable person would observe in the
sense that the social utility of his conduct
does not warrant exposing another to the
risk of death. He may, however, still not
manifest an extreme indifference to the life
of the person endangered if he takes sub—
stantial precautions to minimize the risk.

Finally, and most importantly, the jury
must consider the nature and gravity of the
risk, including the harm to be foreseen and
the likelihood that it will occur. For both
murder and manslaughter, the hai-m to be
foreseen is a death. Therefore, the signifi—
cant distinction is in the likelihood that a
death will result from the defendant 3 act.
Where the defendant 3 act has limited social
utility, a very slight though significant and
avoidable risk of death may make him
guilty of manslaughter if his act causes
death. Driving an automobile has some
social utility although substantially reduced
when the driver is intoxicated. The odds
that a legally intoxicated person driving
home after the bars close will hit and kill or
seriously injure someone may be as low as
one chance in a thousand and still qualify
for manslaughter. Where murder is
charged, however, an act must create a
much greater risk that death or serious
physical injury will result. This is the
point, in the Model Penal Code commentary
"that recklessness ... can fairly be assimi—
lated to purpose or knowledge

How likely death must be before murder
can be charged is not susceptible to mathe —
matical demonstration. An examination of
the classic example given to distinguish
murder from manslaughter- Russian rou—
lette- gives some guidance. If a revolver
had six chambers in its cylinder and only
one contains a bullet and we assume no
imperfection in the revolver, then the odds
are one in six that a bullet will fall under
the hammer when the cylinder is spun and
the trigger is pulled. Stated otherwise a
participant has a 16.7fs chance of being
killed or seriously injured and an S3.3%
chance of not being killed or seriously in—
jured in a game of Russian Roulette each
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time he puts the gun to his temple and pulls  ing jury instructions, it does not appear
the trigger. The act isso dangerous and so  that the instructions actually given the jury
lacking in social utility, however, that it differed materially from what we find to be
demonstrates extreme indifference to hu— the controlling law. To the extent that the
man life and serves to distinguish murder Revised Code would authorize additional in—
from manslaughter. structions differentiating murder from
manslaughter in terms of the social utility
of Neitzel 3 conduct measured against the
gravity of the risk that Neitzel"s conduct

The commentary to the Model Penal Code
suggests that all of these concepts are ade—
quately conveyed to the jury in the single
phrase “&xtreme indifference to the value Presented to Ms. Reedy, a question we do
of human life." We therefore hold that the NOT decide, no such instructions were re—

Revised Code sufficiently distinguishes be— duested. Neitzel would be hard-put to ar—
tween reckless murder and reckless man— 9ué that his conduct had any social utility;

slaughter to satisfy equal protection.3 his conduct closely approximates the exam —
ples frequently used in the common law and

11 The trial court instructed the juryijn the Model Penal Code to differentiate
on second degree murder, manslaughter (ockless murder from manslaughter. **
and negligent homicide. The jury was spe— yhijle we hold that recklessness regarding
cifically informed that manslaughter and the consequences was the required culpable
negligent homicide were lesser included of— pental state for reckless murder, we con—
fenses of second degree murder. The court clude that the instructions given adequately
defined recklessness for the jury. It did conveyed chat idea to the jury. We find no
not tell the jury that murder wa3 a strict evidence other than that relating to intoxi—
liability offense or that negligence regard— cation which would support an instruction
ing the surrounding circumstances was suf— on diminished capacity and, as we have
ficient to establish murder. While the par— seen, intoxication cannot be considered by
ties dibated distinctions between "objec— the jury indetermining the culpable mental
tive’”a id "subjective" theories of extreme states of "knowingly”~”and "recklessly" un—
indiffer ;nce murder out of the jury$ pres— der the Revised Code. We therefore con—
ence in sheir arguments to the court regard— clude that any error in the instructions was

3, Ou decrsmn |s orS 80 mpatible ry and the legislative report clearh{ V|ews the
% 0 SU secttosas 3|m|ar but distinct.
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harmless beyond reasonable doubt.

824, 828, 17 L.Ed.2d 705, 710 (1967).

The judgment of the superior court is

AFFIRMED.5

Joe KOGANALUK, Appellant,
V.

STATE of Alaska, Appellee.

yond Chait-
man v. California, 3se u,s, 18, 24, 87 s.ct.

third offender, were relevant in determin—
ing appropriate sentence and defendant"s
conduct was among most serious within
definition of offense,

Affirmed.

Rape «=>64
Imposition of sentence of ten years 7im—
prisonment on defendant convicted of first-
degree sexual assault was not excessive de —
spite defendant3 contention that the sen—
tence was equivalent to presumptive term
proscribed for second-felony offender com—
mitting the same class of offense while he
was first offender under pres, otive sen—

No. 6531.

Court of Appeals of Alaska.

Nov. 26, 1982.

Defendant was convicted in the Superi—
District, Barrow,
J., of first-degree sexual as—

or Court, Second Judicial
Jay Hodges,

tencing provisions of revised criminal code

where defendant 3 previous convictions, al—

der sentencing provisions

though not capable of being considered un—
because more

than seven years had elapsed since his un—
conditional discharge, were relevant to de—
termination of sentence and where defend—

in definition-of offense.
1255.155(c) (5,10).

sault, and he appealed from the imposition
of a ten-year sentence of imprisonment.

The Court of Appeals held that defendant 3
sentence was not excessive despite his con—

Paul Canarsky, Asst.
Fairbanks, and Dana Fabe,

tention that the sentence was equivalent to

ten-year presumptive term prescribed for
second-felony offender committing same
class of offense and he was first-felony
offender under presumptive sentencing pro—
code where his
previous convictions, although not the besis®
for sentencing defendant as a second or
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MEMORANDUM February 17, 1989

TO: Senator Jan Faiks, Chair
Senate Judiciary Committee

FROM: SenatorArliss Sturgulewski, Chairnn
Senate Rules Committee

RE: CSSJR 1 (State Affairs) Proposing an amendment to the
Constitution of State of Alaska relating to open
meetings.

Thank you fcr _our v/ork on SJR 1 in the State Affairs Committee and
your commitment to move the vresolution through the Judiciary
Committee. 1 have attached back up material to this memo which you
may find helpful.

1 - a copy of CSSJR 1 (State Affairs)
2 -a secticm&l on CSSJR 1 (S.A.)
3 -a fiscal note for SJR1 (F.N. for CSSJR 1 (S.A.), which you

should have attached to the original bill, 1is 1identical - a one
time expense of $2.2 thousand for the election)

4 - a series of commonly asked questions and answers on open
meetings

5 -a briefing paper onthe 1initiative process 1in regard to
constitutional amendments

6 -a copy of the more restrictive wording preferred by the
Coalition for an Open Legislature

7 - several papers prepared by House Research and Legal Services
on open meeting statutes and constitutional provisions in other
states

8 - a copy of the existing open meeting statute and Uniform Rule
22

My staff has additional material available and looks forward to
working with Chris on this issue. Thank you for your help.
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MEMORANDUM February 10, 1989
TO: Senator Jan Faiks, Chair

Senate Judiciary Committee

FROM: SenatorArliss Sturgulewski, Chainrn
Senate Rules Committee

RE: CSSJR 1 (State Affairs) Proposing an amendment to the
Constitution of State of Alaska relating to open
meetings.

SJR 1 is an important and balanced piece of legislation that will
guarantee the public a reasonable right of access and openness 1in
the legislative process.

The first words of the existing open meeting act (OMA) are; "All

meetings of a legislative body . . . shall be open.™ In 1986 the
League of Women voters sued after a series of closed meetings by
the legislature. In that suit, the Superior Court found the

legislature had violated the OMA and Uniform Rule 22, a fact the
defense did not dispute, and that the OMA applied to the
legislature.

When the Supreme Court reviewed the case, it held that though both
the OMA and Uniform Rule 22 had been violated and were intended to
apply to the legislature, this statute and rule fall within the
legislature®s rule making authority, and court could not enforce
compliance,, The matter was nonjusticiable.

The legislature is left in the position of requiring very stringent
open meetings standards of other governmental bodies throughout the
state, but being exempt from enforcement of any such requirements

for the legislature. It can only be remedied by adoption of
constitutional amendment which will provide a basis for judicial
enforcement.

The standard for openness set in SJR 1 is reasonable and workable.
It is the practice currently followed by the legislature in less
ambiguous wording. Its presence in the constitution will establish
a basis for enforcement of that standard.



SJR 1 is substantially the same as last year®s Senate State Affairs
committee substitute which was developed after a great deal of
work. This year®s State Affairs CS restructures Section 1 to
further reduce any ambiguity of language.

The resolution is divided into three sections. Section 1 is the
actual language that will be added to the constitution. Section
2 is legislative intent. Section 3 places the amendment before the
voters at the next general election,

SECTION 1
Section 1(a) states that except for the executive sessions
authorized in 1(b), private and substantive discussions and debates
on legislation under its jurisdiction bv a quorum of a house of the
legislature or a committee is prohibited. This is the heart of the
amendment.

Private and substantive discussions and debates on legislation
under 1its jurisdiction by a quorum of a house or its committee is
prohibited under all circumstances other than executive sessions,
but this is the only thing that 1is prohibited.

The treatment of a caucuses has been a difficult irsue in the
drafting of this amendment. SJR 1 handles this problenm
successfully by making clear that a quorum of a committee or of a
house is prohibited from holding substantive debate on a
legislation under its jurisdiction in any private setting, whether
that private setting 1is a caucus, an informal meeting 1in the
chairman®s office, or on the bench during a legislative softball
game.

Any grouping of legislators that is not a quorum, however, may
discuss anything they wish in private and a quorum of legislators
may discuss anything in private except substantive discussion and
debate on legislation under the jurisdiction of their particular
committee or house.

Section 1 () allows the legislature or its committees to hold
executive sessions to consider matters authorized by law.

Section 1 (c¢) specifies that a court may not prescribe rules or
procedures for the conduct of the legislature nor may it invalidate
legislation because of a violation of open meeting requirements.

Section 1(d) allows the court to impose civil fines (not civil
damages) and other sanctions authorized by the legislature upon
individual legislators for wilful violations. This section 1is a
limited grant of authority to the courts. It grants them the
authority to impost.-, the sanctions authorized by law (civil fines),
but prevents the imposition of any other sanctions.

The Imposition of a civil fine on an individual legislator, the
amount of which can be set by the legislature, 1is the only



intrusion by the court into the legislative process this amendment
allows. This 1is less draconian than invalidation of legislation
which is the penalty prescribed in the OMA and which this amendment
prohibits.

Section 1(&) specifies that the legislature may implement this
section. Implementing legislation would be the appropriate place
if the legislature wished to define "legislation,”™ "under 1its
jurisdiction,”™ or other terms, establish a specific fine amount,
or require courts to delay consideration of any open meeting law
suit filed during the legislative session until the end of the
session.

SECTION 2

This section 1is legislative intent. It does not go 1into the
constitution nor on the ballot but will be considered by the
Legislative Affairs Agency in iter preparation of the neutral
summary which will be placed in the voter®s pamphlet.

Section 2(a) states the purpose of the amendment 1is to make
openness 1in government the rule and secrecy the exception and to
ensure the public is not excluded during substantive deliberative
and decision making stages of the budgetary and lawmaking process.

Eection 2(() states that the amendment provides a basis for
judicial enforcement of the existing open meeting law to the extent
it Is consistent with this amendment, notwithstanding article 11,
section 6 (legislative immunity) or section 12 (rule making
authority). The last sentence makes clear that if the legislature
adopts a fine amount or schedule, the court must follow that
schedule.

Section 2(c) states that the amendment 1is not intended to prevent
the free flow of ideas among legislators or their participation in
public forums, community events, site visitations, or social
events.

Section 2(d) is instructions to the Legislative Affairs Agency.

Section 3 puts the amendment on the ballot at the next general
election.

The constitutional amendment proposed in SJR 1 1is balanced,
workable, and needed. Thank you for your support.



