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EXECUTIVE DIRECTOR
William T. Cotton

Chris Christensen

O ffice of Senator Jan Faiks
Alaska State
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Juneau, Alaska

Dear Chris:

NON-ATTORNEY MEMBERS
Hilbert J. Henrickson, M.D.
Leona Okakok

Janis G. Roller

ATTORNEY MEMBERS

21, 1990 .
Daniel L. Callahan
Wi'liam T. Council
James O. Gilmo. e
FEB 23 1990 CHAIRMAN, EX OFFICIO
Warren W. Matthews
JAN FAIKS Chief Justice

SENATE OFFICE Supreme Court

Legislature
(MS 3100)

99811

| enjoyed finally meeting you Jlast week. I understand that either

Representative
proposed legislation on district court judges (see attached memo) to

482 which would raise the district court jurisdiction level to

adding our
Senate B ill

$50,000.
guestions

| would

sentencing
Committee.
place for

Gruenberg or his aide Andy Hemingway have talked to you about

am, of course, available to discuss this proposal or answer

the hearings as needed.

also be interested in testifying on SB448 (the proposed
com mission) when this b ill is considered by the Senate Judiciary
The Judicial Council staff believe that the Council is the logical
com mission staff. This would be more efficient than starting a

new bureaucracy and would take advantage of the Judicial Council's expertise in

sentencing.

have attached a list of Judicial Council studies and reports for

your inform ation.

Please

W IC/jmz

Enclosures

give me a call if you have any questions.

Very truly yours,

W illiam T. Cotton
E xecutive Director
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December 12. 1989
William 1. Council
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M EMORANDUM Warren W. Matthews
Chief Justice
Supreme Court
TO: Judicial Council
FROM: Stafj
RE: District Court Judges' Terms (AS 15.35.100)

The purpose of this memo is to suggest that the Judicial
Council consider sponsoring legislation to increase the length of
district court judges" probationary terms in order to allow more
adequate time for evaluation. At present, district court judges
must stand for retention at the first general election more than
one year after appointment, and every four years thereafter.

These term s were established in 1967, some years preceding
the 1975 legislation that authorized the Council to evaluate judges
standing for retention. At that time, judges would have been
“"evaluated?™ by the electorate at the polls one to two years after
their appointment. Today, however, the Council conducts an
evaluation of each judge that takes about six months. The results
cf this evaluation must be submitted to the Lieutenant Governor by
August 7 preceding the election for publication in the O fficial
Election Pamphlet. The result is that some district court judges
have served less than a year before their evaluation begins.

Two district court judges, Michael W olverton of Anchorage
and Peter Froelich in Juneau, are standing for retention in 1990
for the first time. Judge W olverton was appointed in August of
1988 and under the proposed change would still stand for retention
at this election . He will have been on the bench for about 18
months at the time evaluation starts in February of 1990. Judge
Froelich was appointed in June of 1989. He will have been on the
bench for just under eight months in February. Under the proposed
change, he would not stand for retention until 1992.
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MRJCR STUDIES AND REPORTS RELATING 'lO SENTENCING
BY THE ALASKA JUDICIAL CtXJNCIL

Sentencing in Alaska. (March, 1975). Statistical analysis of felony
sentences imposed in 1973.

Bail in Anchorage. (M arch, 1975). Statistical analysis of bail
practices for Anchorage felony cases i 1973.

1973 Sentences of Five Years or longer. (April, 1975). Analysis of
factors contributing to lengthy sentences, and the impact of appellate

review of sentencing.

Report on Repeat Bail Recidivists in 1973. (April, 1975). Case-by-case
analysis of defendants who violated bail conditions by committing more
than one new crime while on bail TOl a felony offense.

Alaska Felony Sentencing Patterns: A M ultivariate Statistical Analysis
— 1974-1976. (April, 1977). Study requested by the legislature and
used to structure presumptive sentencing provisions of the new criminal
code. Also resulted in the creation of the Sentencing Guidelines

Committee.

Interim Report on the Elimination of Plea Bargaining. (M ay, 1977).
Summarized effects of the Attorney General's 1975 ban on plea bargaining

as reported by attorneys, judges, and defendants.

Interim Report of the Alaska Judicial Council on Findings of Apparent
Racial Disparity in Sentencing. (Oct., 1978). Summary of data
accumulated on felony <case dispositions and sentencing patterns from
Anchorage, Fairbanks, and Juneau (1974-1976) giving evidence of racial

and other disparities in sentencing for <certain types of offenses.
Resulted in legislation creating the Advisory Committee on M inority
Judicial Sentencing Practices, and funding of Judicial Council follow-up
studies of felonies and misdemeanors. See text of Tenth Report for other
effects.

The ETffect of the O fficial Prohibition of Plea Bargaining on the
Disposition of Felony Cases in Alaska Criminal Courts. (Dec., 1978).
[Reprinted by the Government Printing O ffice, W ashington, D.C. as Alaska
Bans Plea Bargaining. 1979]. Evaluates the effectiveness and

consequences of the Attorney General's 1975 ban on plea bargaining,
including the results of over 400 interviews with attorneys, judges, and
criminal justice personnel, and 2-year felony statistical study.

Alaska Misdemeanor Sentences: 1974-76 Plea Bargaining. (Aug., 1979).
Analysis of misdemeanor sentences to determine effect of plea bargaining

ban on sentences imposed after trial or plea.

Alaska Misdemeanor Sentences: 1974-76 Racial. Disparity. (Nov., 1979).
Analys .s of existence of racial disparity in misdemeanor sentences; shows
significant disparity for several categories of offense.
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TO: Judicial Council
FROM: Staff/jyjCc '’
RE: District Court JudgeslTerms (AS 15.35.100)

The purpose of this memo is to suggest that the Judicial
Council consider sponsoring legislation to increase the length of
district court judges'’ probationary terms in order to allow more
adequate time for evaluation. At present, district court judges
must stand for retention at the first general election more than
one year after appointment, and every four years thereafter.

These terms were established in 1967, some years preceding
the 1975 legislation that authorized the Council to evaluate judges
standing for retention. At that time, judges would have been
"evaluated™ by the electorate at the polls one to two years after
their appointment. Today, however, the Council conducts an
evaluation of each judge that takes about six months. The results
of this evaluation must be submitted to the Lieutenant Governor by
August 7 preceding the election for publication in the O fficial
Election Pamphlet. The result is that some district court judges
have served lers than a year before their evaluation begins.

Two district court judges, Michael W olverton of Anchorage
and Peter Froelich in Juneau, are standing for retention in 1990
for the first time. Judge W olverton was appointed in August of
1988 and wunder the proposed change would still stand for retention
at this election . He w ill have been on the bench for about 18
months at the time evaluation starts in February of 1990. Judge
Froelich was appointed in June of 1989. He will have been on the
bench for just under eight months in February. Under the proposed
change, he would not stand for retention until 1992.



Memorandum
Re: District Court Judges' Terms (AS 15.35.100)

December 12, 1989
Page Two

Hypothetically, a judge could have an even shorter time
before evaluation. A judge appointed on November 5, 1989, for
example, would probably not actually start work until a month or so
later. The judge <could have only two or three months on the bench
before being evaluated. This does not seem to be the intent of the
legislature in setting the “"more than one year after appointment™
initial term . Presumably they intended that the junge would be
evaluated on the basis of twelve or more months' experience on the
bench.

AS 15.35.100 <could be revised to make a district court judge
"subject to approval or rejection at the first general election
held more than two years [one year] after [his] appointment...."
T his proposal should not create any costs or any other
difficulties. A fiscal note of $0 should be submitted with the
proposed legislation.

Please', let us know your thoughts on this suggestion.



10.

HftJICR STUDIES AND REF. .US REIAIIEG TO SENTENCING
BY THE ALASKA JUDICIAL OOONCIL

Sentencing in Alaska. (March, 1975). Statistical analysis of felony

sentences inposed in 1973.

Bail in Anchorage. (M arch, 1975). Statistical analysis of bail
practices for Anchorage felony cases in 1973.

1973 Sentences of Five Years or longer. (April, 1975). Analysis of
factors contributing to lengthy sentences, and the inpact of appellate

review of sentencing.

Report on Repeat Bail Recidivists in 1973. (April, 1975). Case-by-case
analysis of defendants who violated bail conditions by committing mor®
than one new crime while on bail for a felony offense.

Alaska Felony Sentencing Patterns: A M ultivariate Statistical Analysis
— 1974-1976. (April, 1977). Study requested by the legislature and
used to structure presumptive sentencing provisions of the new criminal
code. Also resulted in the <creation of the Sentencing Guidelines

Committee.

Interim Report on the Elimination of Plea Bargaining. (May, 1977).
Summarized effects of the Attorney General's 1975 I>an on plea bargaining

as reported by attorneys, judges, and defendants.

Interim Report of the Alaska Judicial Council on Findings of Apparent
Racial Disparity in Sentencing. (Oct., 1978). Summary of data
accumulated on felony <case dispositions and senleencing patterns from
Anchorage, Fairbanks, and Juneau (1974-1976) giving wevidence of racial

and other disparities in sentencing for <certain types of offenses.
R esulted in legislation creating the Advisory committee on Minority
Judicial Sentencing Practices, and funding of Judicial Council follow-up
studies of felonies and misdemeanors. See text of Tenth Report for other
effects.

The ETffect of the O fficial Prohibition of Pl(sa Bargaining on the

Disposition of Felony Cases in Alaska Criminal Courts. (Dec., 1978).
[Reprinted by the Government Printing O ffice, W ashington, D.C. as Alaska
Bans Plea Bargaining. 1979]. Evaluates the effectiveness and

consequences of the Attorney General's 1975 ban on plea bargaining,
including the results of over 400 interviews with attorneys, judges, and

criminal justice personnel, and 2-year felony statistical study.

Alaska Misdemeanor Sentences: 1974-76 Plea Bargaining. (Aug., 1979).
Analysis of misdemeanor sentences to determine effect of plea bargaining

ban on sentences imposed after trial or plea.
Alaska Misdemeanor Sentences: 1974-76 R acial Disparity. (Nov., 1979).

Analysis of existence of racial disparity in misdemeanor sentences; shows

significant disparity for several categories of offense.
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16.

17.

18.

19.

20.

Sentencing Under Revised Criminal Cede. (Jan., 1980}. Probation O fficer
training manual for the revised criminal code.

Alaska Felony Sentences: 1976-1979. (Nov., 1980). Follow -up study
requested by the legislature on felony disparities; shews disappearance
of most racial disparities. A dditional analysis and findings on
sentences in rural areas, effects of attorney type, and possible

continuing trends from the plea bargaining ban.

A Preliminary Statistical Description of Fish & Game Sentences. (1981).
Reviews data from Fish and W ildlife Protection data tapes; finds
sufficient disparities to warrant full-scale statistical analysis.

Alaska Prison Por ation Impact Analysis. (1982). Funded by D ivision of
Corrections. Estimates growth in sentenced felon prison populations
based on potential and actual legislative changes.

Alaska Felony Sentences: 1980. (Dec. 2, 1982). Study requested by the
legislature as a continued monitoring of sentence disparities and
analysis of the effects of the revised criminal code. Shows
disappearance of disparities (racial and attorney type), shortened

sentence lengths.

Statistical Analysis of Manor Fish & Game O ffense Sentencing Outcomes.
(Dec., 1983). Funded by the ? gislature in 1982 to study sentences
imposed on 1980 and 1981 fish and game violators. Found widespread
disparities and fluctuations in charging and sentencing patterns.

Recommended com plete revision of applicable statutes and codes.

Alaska Misdemeanor Sentences; 1981. (Dec., 1983). Funded by the
legislature to analyze misdemeanor sentences imposed during 1981.
Recommended alcohol treatment programs for convicted defendants and
increased legislative sanctions for EWI to reduce the incidence of

alcohol-related crime.

EWI Sentences; 1981. (March, 1984). Additional analysis of EWI (drunk
driving) sentences included in the 1981 Misdemeanor Study data base.
Types of sentences imposed for EWI convictions and characteristics of

offenders are described.

Alaska Felony Sentences: 1984. (M arch, 1987). Describes felony
sentencing patterns for 1984 cases. Analyzes the impacts of presum ptive
sentencing and other criminal justice system changes between 1980 and
1986.

Plea Bargaining Ban/Presumptive Sentencing (1/P). (December, 1990).
Follow -up evaluation of Alaska's ban on plea bargaining and its
interaction with presumptive sentencing. Describes the evolution of the

Attorney General's policy between 1975 and 1990; analyzes statutes and
case law affecting sentencing; and provides detailed statistical data
about case dispositions and sentences between 1984 and 1987.



BILL NO: gB 522 DATE: March 22, 1990

An Act authorizing the CONTACT: Barbara M iklos
Alaska Court System to 465-4356
establish a mediation

pilot project

SB 522 authorizes the Court System to establish and evaluate a mediation
pilot project. The Council on Domestic Violence and Sexual Assault appre-
ciates and supports the following provisions in the bill agreed upon by
the Court System: the exclusion from the project of cases involving
dom estic violence; lim iting mandatory mediation to one session, after
which either party may choose to withdraw; ensuring that cases participat-
ing in mediation w ill not be delayed by the court; informing all parties
of their rights, and the scope and purpose of the mediation project be-
fore mediation begins; disqualifying the mediator from making recommenda-
tions to the court about the disposition of the controversy should media-
tion fail; and allowing parties to consult with their attorneys at any

point during the mediation process.

It is very important to exclude domestic violence cases from mediation.

M ediation depends on equality of personal, social and economic power
between the disputing parties. Violence severely distorts the balance of
power in a relationship. Violent men physically and psychologically
coerce women, by domination and intim idation. Women who are severely
intim idated and frightened of the violence w ill not be able to make inde-
pendent decisions in their own best interests or those of their chil-
dren. It is important to note that violence often does not decrease
after a separation and, in fact, may increase in severity.

The Council has concerns about the pilot project being mandatory. To be
effective, mediation must be voluntary. Research on con flict resolution
indicates that to the extent that one or both parties to mediation feels
coerced, negotiations w ill be deadlocked, or agreements that are reached
are likely to fail to be implemented.

Another concern about the project is that it will not exclude property
from mediation, Tnere are built-in protections in our legal system for
addressing financial and property m atters. M ediation w ill occur behind
closed doors, without legal protections, and may be done by persons with
no expertise in financial matters. It has been known that, in divorce
cases, some women have bargained away financial assets in order to retain
custody of minor children. We believe that this could be a serious
problem under the pilot project, leading to unfair settlem ents.

We believe that the evaluation criteria need to be revised. The primary
goal of mediation, when there are children, should be the best interests
of the children; therefore, this needs to be an evaluation criteria. | f

property is included in mediation, criteria need to be developed to evalu-

ate the settlements to insure they are just for both parties.

The Council is generally neutral about this project. Cur major concern,
that all cases of domestic violence be excluded from the project, has

been addressed in this, legislation.



STATE OF ALASKA
1990 LEGISLATIVE SESSION

REQUEST:
Revision Date:
Title: An._Ac.t ..to..establish. and

evaluate._a medlatlon.pH ot. pr_ojec.t

BILL VERSION: SB 522

PUBLISH DATE:

riSCAL NOTE

Agency Affected:
BRU:

Publlc_Safety_

anCLSexvalL Asiauit

Sponsor: SenatedJudltlary Component:
Requestor: Senate Judiciary
EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
CAPITAL -0 - -0 - -0 - -0 - -0 - -0 -
REVENUE 1. o0- - 0 - - 0 - - 0 - - 0 - - 0 -
FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER/PROG RCPT
TOTAL -0 - -0 - -0 - -0 - -0 - -0 -
POSITIONS:
FULL-TIME -0 - -0 - -0 - -0 - -0 -
PART-TIME -0 - -0 - -0 - -0 - -0 - - 0 -
TEMPORARY -0 - -0 - S0 - 0 - -0 - -0 -
ANALYSIS: (Attach a separate nage If necessary)
This bill 1s expected to have no fiscal Impact on the
Department of Public Safety.
Prepared by: Barbara MIlklos. Executive Director Phone: 465-4356
Division: Council on Domestic Violence X Date: 3/22/90
and Sexual Assault « cnk cw
Approved by Commissioner: Arthur English Date: S-d-B- ¢+ n)
Agency: Department of Public Safety Page 1 of 1
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OPPICB OP ADMINISTRATES DIRECTOR
STEPHANIE J. COLE 303 K STREET
Deputy Adrr.Inl»tr>tlv« Dirsolar ANCHORAGE, ALASKA 80601 ((D7)

March 8, 1990

Barbara Mikloa

Executive Director

Council on Domestic violence and
Sexual Assault

P. 0. Box N
Juneau, Alaska 99811

I believe that, aa a result of our phone conversation this
morning (March 8), we agreed that the court, in a mediation pilot
project, shalli

(3) exclude from the scope of the project cases involving
domestic violence on any family members;

4) limit mandatory participation of parties to one (1)
mediation session, after which either party may choose to
withdraw from mediation;

(5) ensure that the resolution of cases chosen to
participate in the mediation project are not delayed by the court
because of the mediation, should the attempts to reach a mediated

agreement fail;

(6) inform all parties of their rights and the scope and
purpose of the pilot project before mediation begins;

(7) disqualify the mediator from making recommendations to
the court about the disposition of the controversy, should

mediation fail;

€)) allow parties to consult with their attorneys at any
point during the mediation process.



Barbara Mikloa
March 8, 1990
Page 2

Although thia doea not reiaolve all of the icemea we discussed, X
believe the above is correct. (Please let me know if it"s not!)

Very truly youra,

Stephanie J. Cole
Deputy Administrative Director

SJCibh

cci  Senator Jan Faik«



Senate JucCiciar'" Comm itte e

February 28, 1990

MEMORANDUM

TO: Judiciary Committee Members
FROM: Senator Jan Faiks, Cl™~irm ~if-»
SUBJECT: SB 482 "An Act relating to the judiciary."

SB 482 revises the jurisdictionallamount of the district

court. As you know, the district court has jurisdiction in
civil cases not exceeding $35,000; cases exceeding that amount
must be tried in superior court. SB 482 would raise the
jurisdictional amount to $50,000.

The jurisdictional amount of the district court for many years
was $10,000. In 1985, the Legislature raised this to $25,000,
and in 1987 it was raised to the current level. For years

there has been significant support for raising the

jurisdictional amount to $50,000; however, it was felt that
the civil justice system would be better served iif the level
was raised in increments.

The primary effect of raising the jurisdictional amount to
$50,000 would be to move many marginal cases from superior
court to district court. This is advantageous for several
reasons. First, general civil cases come to trial more
quickly in district court than in superior court. For
example, in Anchorage the time to disposition of a civilcase
(excluding small claims) in district court is 286 days; in
superior court it is 453 days.

Second, and more importantly, there has been a reduction in
the district court caseload in recent years, w hile the
superior court caseload has remained steady or increased. For
example, the district court caseload in Anchorage was down 10%
in 1989, while the superior court civil caseload remained
steady, and its felony and children's caseload increased. SB
482 w ill increase the efficiency of the court system by
allowing many civil cases to be heard in the system with the

declining caseload.

A committee substitute has been prepared and is in the

Post Office Box V ¢ Juneau, Alaska 99811



member's files. This substitute adds two sections to the bill

at the request of the Court System and the Judicial Council.
First, section one provides that a district judge 1is subject
to approval or rejection at the first general election held
more than two years after appointment to the bench. Current

law requires a district court judge to stand for retention at
the first general election held more than one year after

appointment.

The Judicial Council has requested this change because of the
conflict current law has with the council's retention
evaluation of district court judges. The one year period was
established in 1967, and it was intended that the juage would
serve at least one year before his or her performance was
“"evaluated?™"™ at the polls by the voters; in 1975, however, the
council was authorized to evaluate judges for retention, to
provide guidance to voters. Results of this evaluation must
be submitted to the Ilieutenant governor by Awugust 7 preceding
the election. Since the council's evaluation takes six
months, this means that the council can start evaluating a
district court judge for retention after only two or three
months on the bench. This defeats the purpose of the one year
evaluation time period set up in 1967. By changing this
period to two years, a judge will serve at least one year
before the council begins its evaluation.

The second addition to the committee substitute is found in
section three. This section, added at the request of the
Court System, sets up a one year mediation pilot project in
Anchorage and Fairbanks. The Court System intends to use this
project to channel certain contested domestic relations cases
to mediation, rather than directly to court. Such procedures

in other states have been credited with reducing judicial

workload and court overcrowding, reducing disputant's costs
and lowering barriers to their access to justice, and
achieving more satisfactory resolution of disputes. The
project must be evaluated for cost effectiveness, efficiency,

and participant satisfaction.

If there are any questions or comments about this legislation,
please do not hesitate to contact my office.
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Personal Services

1 - Mediator, PFT, 18A, Anchorage $37,548
1 - Mediator, PFT, 18A, Fairbanks 42,084

Total Personal Services

Efiulomant

File cabinet, typewriter and dictating machine for each position

Total one-time cost

JBfIfIfIM

$12,900

14,096

Total

$50,448

57,080

107,528

3,270

$110,79?

Page 2 of 4



Fiscal Analysis of Mediation Pilot Project

Purpose of Project

The only section of this bill that has a ‘fiscal impact
is section three of the mediation pilot project. The
purpose of this pilot project is to determine the
effectiveness of mediation in divorce cases in Anch -
orage and Fairbanks. In the 1988 court system budget
the legislature stated its intent:

that the court system educate

judges, attorneys and the public on

the potential benefits of media -

tion. The court system should

evaluate and quantify the potential
oenefits to the consumers as viell
as the court system of mediation,
as an option.

Scope of Project

During the period of the project, contested domestic
relations cases would be assigned to one of two
“"tracks" upon filing. Cases assigned to the “trial
track™ would be handled under current procedures, which
focus on readying the case for trial before a judge.
Cases assigned to the “"mediation track™" would be
transferred to the office of the mediator, where the
parties would be scheduled for mediation sessions.
Should mediation not be successful in an individual
case, the case will be assigned a trial date.

Guidelines for assignment of cases to the tracks will
insure that a number of each type of dispute (custody,

visitation and/or property issues) w ill be assigned to
both tracks. Information will be gathered about the
resolutions of the cases handled on each track, through
the use of guestionnaires and statistics from case
files. The court should be able to compare the tw o

tracks to determine:

1. the time to resolution of the dispute

2. the parties' satisfaction with the process
3. the parties' satisfaction with the result
4. the cost to the parties

Page 3 of 4



At the end of the pilot period, information about the

value of mediation services in domestic relations
disputes in Anchorage and Fairbanks will be available.
Using this information, a determination can be made
whether mediation services should continue to be
provided.

Other states have found that mediation is most success-
ful in jurisdictions where there is some degree o f
court support. Because the pilot project will require
some but not all parties in domestic disputes to
participate in mediation, it is not feasible to assess
a cost to the parties for the mediation services during
the pilot period. However, should mediation be
expanded to require that all domestic disputes attempt
mediation prior to proceeding to trial, systems could
be developed to require the parties to bear-the cost of
mediation. Charges could also be assessed if a system
is developed in which parties have the option to enter
mediation, but it is not required.

Costs of Project

The costs associated with the project would be incurred

only once as the project wou3 d last one year. The
project would consist of a mediator in Anchorage and a
mediator in Fairbanks. Their personal services and
associated equipment costs would total $110,798.

If the pilot project were to belimited to one mediator
in Fairbanks, the cost would be$58,715.

If the pilot project were to belimited to one mediator
in Anchorage, the cost would be$52,083.

| f section three is deleted inits entirety, the b ill

has no fiscal impact.

Page 4 of 4
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M EMORANDUM Warren W Matthews
Chief Justice
Supreme Court
TO: Judicial Council
FROM: Staff/Jyjty
RE: District Court JudgeslTerms (AS 15.35.100)

The purpose of this memo is to suggest that the Judicial
Council consider sponsoring legislation to increase the length of
district court judgesl probationary terms in order allow more
adequate time for evaluation. At present, istrict court judges
must stand for retention at the first general election more than
one year after appointment, and every four years thereafter.

These terms were established in 1967, some years preceding
the 1975 legislation that authorized the Council to evaluate judges
standing for retention. At that time, judges would have been
“"evaluated™ by the electorate at the polls one two years after
their appointment. Today, however, the Council conducts an
evaluation of each judge that takes about six months. The results
of this evaluation must be submitted to the Lieutenant Governor by
August 7 preceding the election for publication in the O fficial
Election Pamphlet. The result is that some istrict court judges
have served less than a yea'* before their evaluation begins.

Two district court judges, M ichael W olverton of: Anchorage
and Peter Froelich in Juneau, are standing for retention in .1.990
for the first time. Judge W olverton was appointed in August of
1988 and under the proposed change would still stand for retention
at this election. He w ill have been on the bench for about 18
months at the time evaluation starts in February of 1990. Judge
Froelich was appointed in June of 1989. He ill have been on the
bencn L'or just wunder eight months .in February. Under the proposed
change, he would not stand for retention until 1992.



Memorandum
Re: District Court Judges' Terms (AS 15.35.100)

December 12, 1909
Page Two

Hypothetically, a judge could have an even shorter time
before evaluation. A judge appointed on November 5, 1909, for
example, would probably not actually start work wuntil a month or so
later. The judge <could have only two or three months on the bench
before being evaluated. This does not seem to be the intent of the
legislature in setting the “"more than one year after appointment”
initial term . Presumably they intended that the judge would be
evaluated on the basis of twelve or more months' experience on the
bench.

AS 15.35.100 could be revised to make a district court judge
'subiject to approval or rejection at the first general election
held more than two years [one year] after [his] appointment...."
T his proposal should not'""create any costs or any other
difficulties. A fiscal note of $0 should be submitted with
proposed legislation.

Please let us know your thoughts on this suggestion.



WORK DRAFT WORK DRAFT WORK DRAFT

%

6-2186E
Chenoweth
372790
Original sponsor(s): SEN. FAIKS
IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 482 (Judicial",;
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending the jurisdiction of the district
court, 1increasing the period during which a district
court judge serves under an initial appointment
before being subject to voter approval, and authoriz-
ing the Alaska Court System to establish and evaluate
a mediation pilot project.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.35.100(a) 1is amended to read:

(€)) Each district judge shall be subject to approval or re-
jection at the Tfirst general election held more than two years [ONE
YEAR] after the judge®s appointment under the provisions of AS 22.15.-
170. Ifapproved, the judge shall thereafter be subject to approval

or rejection in a like manner every fourth year.

* Sec. 2. AS 22.15.030(a) 1is amended to read:

(€)) The district court has jurisdiction of civil cases, 1includ
ing foreign judgments filed under AS 09.30.200 and arbitration pro-
ceedings under AS 09.43.170, as follows:

(1) for the recovery of money or damages when the amount
claimed exclusive of costs, interest, and attorney fees does not
exceed $50,000 [$35,000];

(2) for the recovery of specific personal property, when
the value of the property claimed and the damages for the detention do
not exceed $50,000 [$35,000];

(3 for the recovery of a penalty or forfeiture, whether
-1- CSSB 482 (Jud)
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given by statute or arising out of contract, not exceeding $50,000
[$35,000];

(49 to give judgment without action upon the confession of
the defendant for any of the cases specified In this section, except
for a penalty or forfeiture imposed by statute;

(B) for establishing the fact of death of any person in :he
manner prescribed In AS 09.55.020 - 09.55.060;

(6) for the recovery of the possession of premises “™n the
manner provided under AS 09.45.070 - 09.45.160 when the value o°f the
arrears and damage to the propertydoes not exceed $50,000 [$35,000];

(NHfor the foreclosure of a lien when the amount in con-
troversy does not exceed $50,000 [$35,000];

(@) for the recovery of money or damages in motor vehicle
tort cases when the amount claimed exclusive of costs, IiInterest, and
attorney fees does not exceed $50,000 [$35,000];

(©)) over civil actions for taking utility service and for
damages to or interference with autility line filed under AS 42.20.-
030;

(10) over cases involving injunctive relief for domestic

violence under AS 25.35.010 and 25.35.020.

* Sec. 3. MEDIATION PILOT PROJECT. The Alaska Court System shall

(1) create a pilot project for mediation using a court mediator

in Anchorage and Fairbanks for specified cases; and

cost

this

CSSB

(@ evaluate the project created under (1) of this section for
effectiveness, efficiency, and participant satisfaction.
Sec. 4. Section 3 of this Act is repealed one year after the effec-
date of this Act.
Sec. 5. The provisions of AS 15.35.100(a), as amended by sec. 1 of
Act, apply to district court judges who enter into the duties of the

482 (Jud) —2-
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office on or after the effective date of this Act.
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6-2186E*/
Chenoweth
2/23/90
Original sponsor(s): SEN. FAIKS
IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 482 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the judiciary."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.35.100(a) 1is amended to read:

(@ Each district judge shall be subject to approval or re-
jection at the first general election held more than two years [ONE
YEAR] after the judge®s appointment under the provi 5 of AS 22.15.-
170. IT approved, the judge shall thereafter abject to approval
or rejection iIn a like manner every fourth yet.

* Sec. 2. AS 22.15. 030(a]> >is amended to read:

(€)) The district court has jurisdiction civil cases, incli

ing Tforeign judgments filed under AS 09.30.200 nd arbitration pro-
ceedings under AS 09.43.170, as follows:

(1) for the recovery of money or damages when the amount
claimed exclusive of costs, iInterest, and attorney fees does not
exceed $50,000 [$35,000];

(@ for the recovery of specific personal property, when
the value of the property claimed and the damages for the detention do
not exceed $50,000 [$35,000];

@) for the recovery of a penalty or forfeiture, whether
given by statute or arising out of contract, not exceeding $50,000
[$35,000];

(4 to give judgment without action upon the confession of
the defendant for any of the cases specified in this section, except

for a penalty or forfeiture iImposed by statute-;

-1- CSSB 482(Jud)



(5) for establishing the fact of death of any person in the
manner prescribed in AS 09.55.020 - 09.55.060;

(6) for the recovery of the possession of premises in the
manner provided under AS 09.45.070 - 09.45.160 when the value of the
arrears and damage to the property does not exceed $50,000 [$35,000];

(7) for the foreclosure of a lien when the amount in con-
troversy does not exceed $50,000 [$35,000];

(8 for the recovery of money or damages in motor vehicle
tort cases when the amount claimed exclusive of costs, interest, and
attorney fees does no;, exceed $50,000 [$35,000];

(@ over civil actions for taking utility service and for
damages to or interference with a utility line filed under AS 42.20.-
030;

(10) over casie’s involving injunctive relief for
violence under AS 25.35.010 and 25.35.020.

* Sec. 3. MEDIATION PILOT PROJECT. The Alaska Court System shall
(1) create a pilot project for mediation using a court mediator
in Anchorage and Fairbanks for specified cases; and
(@ evaluate the project created under (1) of this section for
cost effectiveness, efficiency, and participant satisfaction.
* Sec. 4. Section 3 of this Act is repealed one year after the effec-
tive date ofthis Act.
* Sec. b. The provisions ofAS 15.35.100(a), asamended by sec. 1 of
this Act, apply todistrict court judges who enter intothe duties of the

office on or after the effective date of this Act.

CSSB 482 (Jud) 2.
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tho judge shall designate the district where the judge has served the
major portion of the judge’s term. (8§ 7.56 ch 83 SLA 1960)

NOTES TO DECISIONS

he decided hy the voters of the judge’s ju-
diciid district, und AS 15.35.109(b) setB
forth the same rule for district court
judges. Hornaday v. Rowland, Sup. Ct.
Up. No. 2701 (File No. 7810), 074 P.2d
1333 (1983).

Scope of vote. — Art. IV, 8§ (i of the
slnte constitution, dealing with retention
of judges, does not specify that the vote
will be held on a district-wide basis even
though this 3c."ion currently provides
thnl retention of superior courtjudges will

Sec. 15.35.090. Placing name of superior courtjudge on bal-
lot. The director shall place the name of a superior court judge who
has properly filed a declaration of candidacy for retention on the judi-
cial ballot in the judicial district designated in the declaration of can-
didacy for the general election at which approval is sought. (§ 7.57 ch
83 SLA 1960; am § 3 ch 18 SLA 1969; am § 154 ch 100 SLA 1980)

Sec. 15.35.100. Approval or rejection of district judge,
(a) Each districtjudge shall be subject to approval or rejection at the
first general election held more than one year after the judge’s ap-
pointment under the provisions of AS 22.15.170. If approved, the judge
shall thereafter be subject to approval or rejection in a like manner
every fourth year.

(b) The districtjudge shall seek approval in the judicial district in
which the judge was originally appointed, or in the district where the
judge has served the major portion of the judge’s term. The district
judge shall designate bn the declaration of candidacy the judicial dis-
trict in which the judge was appointed, or the district where the judge
has served the major portion of the judge’s term. (8 1 ch 138 SLA
1966; am 8§ 1 ch 164 SLA 1968)

NOTES TO DECISIONS

Scope of vote. — Art. 1V, 8 6 of the
state constitution, dealing with retention
of judges, does not specify that the vote
will be held on a district-wide basis even
though AS 15,35.080 currently provides
that retention ofsuperior courtjudges will
be decided by the voters of the judge's ju-
dicial district, and subsection (b) of this
section sets forth the same rule for district
court judges. Hornadu. v. Rowland, Sup.

Ct. Op. No. 2761 (File No. 7810), 674 P.2d
1333 (1983).

Quoted in Delahay v. State, Sup. Ct.
Op. No. 648 (File No. 1252), 476 P.2d 908
(1970).

Cited in Stephens v. Hammorsley, Sup.
Ct. Op. No. 1275 (File No. 2505), 550 P.2d
1268 (1976); Kochutin v. State, Sup. Ct.
Op. No. 3194 (File No. S-1894), 739 P.2d
170 (1987).



n-quin-il *iir ii judgment of <iiij>(tiicliin<‘iit. Tho judgment may not ax-

tho cuui'la nn the Main* or related charge*. (8 UH ch 50 SLA 1051))

Sac. 22.10.180. Healrlcliomt. A superior courtjudge Vliilc holding
office limy nol practicel Inw, nor engage in Ilic conduct of any other
profession, vocation, or buainoaa for profit or compunaution, which
conduct would interfere with the performance of tho judicial duties of
the judge, nor may a judge hold ollice in a political party, nr hold nny
other office or position of prolit under the United Slates, the state or
its political subdivisions. A superior court judge filing for another
elective public office other than delegate lo a constitutional conven-
tion of this stole or the United States forfeits the judicial position.
{8 21) ch 50 SLA 1050; am 8 2 ch 30 SLA 1071; am § 11 ch 12 SLA

12,1019 THONY § 2210100

district in those districts for which AH 39.27.020 specifies 2ero-to*live
pay sie. Increases. In un election district for which AH 30.27.020 spe-
cifies more limn five pay steps, tho number of pay step increases under
this section is limited lo five. Any retirement benefits to which a
superior court judge tnuy lie entitled shall he computed only on the
annual salary. (8 30 ch 50 SLA 1059; am 8 5 ch 115 SLA 1905; am §
4 ch 83 SLA 1007; am 8 2ch 101 SLA 1000; am 5 2 ch 193 SLA 1970;
am 8 2 ch 31 SLA 107<1;am 8 2ch 205 SLA 1075; am § 3 ch 148 SI,A
1076; am 8 4 ch 203 SLA 107G; am § 5 ch 80 SLA 1078; urn 838 4, 19

ch 3 SLA 1080)

Editor* notes. — Chupter 205, SLA
1075, which umrnded thin section, wnn
submitted to tho voter* hy referendum
and wun rejected.

hy tho reviser of statutes pursuant lo AS
01.05.031.

' A-gisIntivti history report*. —Fo. re-
port oi ch 83, SLA 1087 (Il Mil, see

1980)

Opinion* of attorney gcarriil. - Ik-,
c.iuw llie | niwr.Mly of Al.ok.i is mi in.
slnirticninlily of llic inle and nivinlicr.
stiip nn its Uonrd of Ifcgents is necessarily
on ollice under Uic state, ajudge may not
sit as o regent while holding Judicial of-
litt  llecomber 27, 1137li Ap. Atly lien.

When ajudge sits us u regent, lhe judge

NOTES TO

i* not .iuina in u ivprcM'ntulivu ciipaclly
of llic judicial liruoch or exorcising Judi-
cinl power liul ralhcr iai-xum.inj; ccrtnlr
executive powers of control vested to the
regents over llie slate's note institution nf
higher learning. This, the judge may nut
da pursuant lo Alaska Const, art. 1V,
S 14. December 27, 1970 Op. Att'y Gen.

DECISIONS

A refercn - lo AS 2027020 wib 1087 llou&b Journal, pp. 3IP-340.
chunk'd lo AS 89.27.020 In subsection (d,

NOTES TO DECISIONS

Cited in Kochutin v. State, Sup. Ct. Op.
No. 3191 (File No. 31804), 739 P.2d 170
(1087)

Chapter 15. District Courts.

Cited in lii-gtch v dcflersun. S.p Ct.
Op No. -Kit IKile No SOU, 411 I*2d 27

tliHI.

Cidliiterul references. - Propriety Vulidity mid upulication of statute re-
and periui.v-ihility uf judge engaging in  garding proluhitiun o*udge from practic-
lie practice of law Ml Al.U2d HQ ing law. 17 ALKIth K~3.

J.i'C. 22.10.101). Compensation, (a) The monthly tsufory for each
superior court judge is equal lo Step E, Range 28 of the salary sched-
ule in AS 39.27.011(a) for Juneau, Alaska.

th) A salary warrant n.ay not be issued to a superior court judge
until the judge bus filed with the state officer designated to issue
salary warrants an "fiidavit that no matter referred to the judge for
opinion or decision bus been uncompleted or undecided by the judge
for a period of more than six months.

tci In addition to annual salary, a superior courtjudge is entitled to
receive u geographic eost-of-livirg udj- stment, based on the location of
the judge’s primary ollice assignment, equul to 3.5 per cent of the
judge's annual salary times the number of pay step increases provided
under AS 30.27.020 for a stale employee working in the same election

Article

1 District Judges und Magistrates (556 22.15.010 — 22 16.27(1)
2. Public Administrator (55 22.15.310 — 22.15.350)

Article 1. District .Judges nnd Magistrates.

Section
10. Establishment of the district court of
thu Stale of Alaska
20. Number ofdistrictjudges and mngis-
trates
30. Civil juriwi.vtioji
<0 Small claims
60. Actions not within civil jurisdiction
60. Criminal jurisdiction
70. Extent of jurisdiction
80. Chunge of venue
DO Sessions and general powers of dis-
trict_court
100. Functions and powers or district
judge nnd magistrate
110. Additional duties of district judge
and magistrate
120. Limitations on proceedings which
magistrate may hear
Process

Section

150. Jury trials

160. Qualifications of district judges and
magistrates

170. Selection of district judges and mag-
istrates

180. Oath of office

190. Assignment of district judges and
magistrates

195. Approval or rejection

205. Impeachment

210. Restrictions

220. Compensation

230. Additional compensation

240. Appeal

250. Disposition of fines

260. Bond

270. Retention of fines, etc., by political
subdivisions
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of Alaska. There in established a district court of tlui Stale of Alaska
lor each of the lourjudicial dintruin of the nuliorlor court of thin state.

19 1 ill IMI SILA 1050; am 9 | di2l si,a imid)

Wi-vtyor‘« iioli'k. i implt-im itifig Cron* refcrem'm.  For ligiidulivu in-
4.l cli 21 SIA 196(L "flinlli'L coiift nf tent flnicil to tlim cliuplor, »cu 9 "2, cli
|lie "I Alaska" Iwin il Z0Litmliimik 1ML SLA IS5, in I Temporary nnd

Imi'H nlioilriu’il ks "inklriti court,” follow
iui* tin; difi]ir"itll ol llu* Alaska Hoprt-iiiu
(‘'iMirt in 11> luiiulliug of tin* UMgiMfutu-

S|Hii.il Ailmami IMivcn
0liinioiiN of attorney genernl. - Thu
<taptor. wliirh provide* for tho jurisdic-

(©) Ilie number of district judgen or magistrates within ouch judi-

cial district muy tie increased or decreased by rule of the supreme
court. (9 2 cli DM SI.A 11)50; am ! 2 cli 24 SLA 1906; arn § 3 cli 137
SLLA 10H-1)

_ Effect or umrmimenU. — Hie 1084 Judicial Mniriel from | to 12 and in the
iimundmonl in Nulmection (nl increased  Fourth Judicial District fr«n 2 to 4.
em niimtwr of district judges In the Titini

NOTES TO DECISIONS

court duJdriil-imiit |U||||tr U||||g il tho tion of district courta, does not give these
court rulok. <Sco, for IXiuilftt, .Suprrum  eyura pruhiitoduriNdiclion 19590p Att'y
‘'oiirl Qiihr No m2oml Huptrmi' Com| it No 11

rder No [ul, with jJ*Hutlix >

noieh to IIKCISIONS

eliiriMliclioiiiil liiiurmhirii'i*. No- Applied iii Larson . ?tate, Sup Ct.
Wheie in tin* statutes me nny hooiitloio > Op No 143(11File No 21111561 1>20365
WitInn the diitilit prescribed iii which I (1977i; Oxeieok v. Stole, Sup <t. Op. Nil.
p,triHul.tr magi.slrate Inowjudgel may »*- 2076 (File No 39021, 611 I*'2d 013 <1080).

«Jurisdictional boundaries. — See
Hume rntchline in note to AS 22.15.010.

The legislature's Intent In creating
the office of muglstrntu wiih to meet tliu
immediate requirement* of justice in the
less populated iircn» uf tho state,
ituckulew v. Holloway, Sup. Ct. Op. No.
I9HH (File Nn 4058), 604 I',2d 240 (1979).

Magistrate* lire “judges of other
court*" within the meaning of Alaska
Count,, urt. V. d4. Uuckalew V.
Holloway, Sup. Ct. Op No. 19H8 (File No
4058), 604 I*.2d 240 (1979).

Application nf subsection (c). —Sub-
section (c) of thin section could not provide
the Imsiu for deciding the presiding nape-
rmr court judge™ authority to move u dm-
trict court judge from one place to uuother
since subsection (c) create* power in the
supreme court, not the presiding judge;
and no permissible delegation of power to
that judge was found in this case
Hurnuduy v. Howland. Sup. Ct. Op. No
2761 (File No. 7810). 674 I»2d 1333
(1983).

orci* Jurisdiction, hut this rhnpicr, which
r.t.ddi.dica the district courts, doe* pro-
vide tlint the couit shall nuft in its dis-
trict nl Mch pi,in* or place* therein as
mny la* designated hy rule or order uf thu
supreme court largo v. Strand. Sup. Ct.
Op No 157 iFile No 110b» 381 I*2d 665
1ifllsll.

Collateral reference*. «— 20
Am.lur2d. Courts, \ 1 et seq 40
AinJur 4. Judges. ) | et seq

Quoted in (.ity uf Fairbanks v
Sclirock, Sup. Ct. Op. No. 5B7 (Kile No.
1032), 157 1"2d 242 119091

Cited in Dutnhny v. Statu, Sup. Ct. Op.
No. «48 (File No 12521 470 !>2d 908
(1970), nppuul diutni&sed, -102 U.S 901, 91
S. Cl. 1381, 28 L. Ed. 2d 642 (1971).

21 CJ.S, Court*, 4 1ctucg. 48ACJ.S,
Judge*, i lel seq.

Sec. 22.15.020. Kutither of district judges and magistrates,

(al Except as hereinafter provided, each district court of the State of
Alaska shall have tiie number of district judges set out below opposite
the name of tho judicial district over which tho court hasjurisdiction:

I-'irst Judicial District 3
Second .Judicial District 1
Third Judicial District 12
Fourth Judicial District 1

ll») Exceptus hereinafter provided, each district court of the State of
Alaska shall have the number of magistrates set out below opposite
tile name uf the judicial district over which the court hus jurisdiction:

FirstJudicial District 10
Second Jc licial District 7
Third Judicial District 19
Fourth Judicial District 17

Sec. 22.15.030. Civil jurisdiction, (a) The district court, has juris-
diction of civil cases, including foreign judgments filed under AS
09.50.200 und arbitration proceedings under AS 09.-13.170, ns follows:

(1) for the recovery of money or dumages when the amount claimed
exclusive of costs, interest, und attorney fees does nol exceed $35,000;

(2) for the recovery of specific personal property, when the value of
the property claimed and the damages for the detention do not exceed
$35,000;

(3) for tiie recovery of e penalty or forfeiture, whether given hy
statute or arising out of contract, not exceeding $35,000;

(-1) to give judgment without aclion upon the confession of the de-
fendant for uny of the cases specified in this section, except for a
penalty or forfeiture imposed hy statute;

(5) for establishing the fact of dcatli of any person in the manner
prescribed in AS 09.55.020 — 09.55.060;

(6) for tho recovery of the possession of premises in the manner
provided under AS 09.-15.070 — 09.-15.160 when the value of the ar-
rears and damage lo the property docs not exceed $35,000;

(7) forthe foreclosure ofu lien when thu amount in controversy docs
not exceed $35,000;

(8) for the recovery of money or damages in motor vehicle tort cases
when the amount claimed exclusive of costs, interest, and attorney
fees does not exceed $35,000;

(9) over civil actions for taking utility service and for damages to or
interference with a utility line filed under AS -12.20.030;



»itl5 1 Au *ka Statutks 521500

[ 10i tiviT nii'i'A involving; injuni'tivc re;lief fur domestic violence un-
der AS 25.35.010 und 25.35.020.

tin In.Hufur os llie civil jnrisdiclinn of the district courts nnd the
niilierior enurt is the some, lhe jurisdiction is concurrent. Kxcepl for u
lietitioit for injunctive relief under AS 25.35.010 or 25.35.020, nn uc-
linn that falls wilhm lhe runciirrent jurisdiction of the superior court
nnd the dlislriel court limy not he lilt'd in the superior court, except us
provided hy rules of the supreme court. IS 3 cli 181 SLA 1950, am § 8
ch 110 SILA 1DU7; mu S 1ch 103 SLA 1908; nm 88 1 — 5 ch 38 SLA
1971; nm 85 1.2 ch 30 SLA 1972; am S 24 cli 94 SLA 1980; am § 55
cli 59 SLA 1982; mil 5 3 ch 17 SLA 1985; uni S 7 ch 38 SLA 1987)

Effect of MmcnUiiililN.  The 1985
uniciiihiH in in Kiihnef'tiori substituted
"$23.(UU* o 11.UOII, except a» provided
in (loi of this ituliMiiTiun" ut the cm, of
purugrupli (11, “S25,ftIKr for "$10,(HHT" at
the end uf paragraph* 12), Lll, mid Ml
through 'Hi. di.-ugu.itiil former paragraph
(Hi impreu lit paragraph l\ﬂ and former
paragraphs «» through us present
paragraph™ (7> through mid milled
paragraph (10» and in Mih.wclinn Ilil Mh-
ntiiuicd "the" fur "such" preceding "juris-
dirlnin" in the first henlencc and added
the second sentence.

NOTES TO

lintited jurisdiction. — District court-s
in Alaska are limited to jurisdiction in
civil matter* to cudim involving amounts
under $:1,0(( liow $36.U00. Pennington
v. Snow. Sup Cl Op No. *.to (Kile No.
11011 471 *.2d U70 t1070i.

District court is n creature of (lie
statute creating it. Kx parte Dales. H
Alaska 1011». revid on other grounds
sidi nnm 1.'liited Stales v Oates, (¢! F 2d
rl6 (9th Cir. 1932).

And its powers must lie exercised
within limits conferred by law. - The
jurisdiction und authority of a district
court continues only so long as it confines
the exercise of its powers within the limits
conferred hy law. Kx parte Oates, 8
Alusktl 319 (19.1D, rev'd on other grounds
sub nom United States v QOates, 61 K.2d
536 (Mh Cir 1932).

No intendments or presumptions
will be indulged in favor of jurisrlic-
tion ofadi?trict court. Kx parte Oates. 8
Alaska 319 119.111 rev'd on other grounds
>0li num. t.'niteil Stale- v. Oates, 61 K2d
530 IUtti Cir 1932i

Jurisdiction -annul be conferred by
consent of parties. - Consent of parties

The 1987 amendment in subsection (a)
in the introductory lunguuge substituted
"including foreign judgments filed under
AS 09.30.200 und urbitrulion proceedings
under AS 09.43.170" for "und proceed-
ings," deleted "of tho property or" follow-
ing "when the value" in paragraph (6»,
und substituted "$35,000" for "$25,000"
through nit the section.

Kditor's notes. — Section 12, ch 17,
SI.A 1985 provides that the 1985 amend-
ment to (h) of this section applies only lo
cases filed on or ufler July 1, 1985.

DECISION'S

cannot confer upon n district court ajuris-
diction or a power to net upon subjects
which are not submitted to its judgment

the luw. Myers v. Swinefurd, 1 Alaska
% (18331

Nur ousted by counterclaim in ex-
cess ufjurisdictional umnunt. — A de-
fendant cannot oust the jurisdiction of u
district couri hy pleading a counterclaim
which exceeds the amount for whichjudg-
ment can he obtained in such court. Ben-
nett v. Forest, @ F. 421 (D. Alaska

Whole proceeding void in absence of
jurisdiction. —If a court of limited juris-
diction assumes to act in a ase over
which the Inw does not give il authority,
the whole proceeding, from the issuing of
the writ lo the rendition of judgment, is
void. Myers v. Swincford. 1 Alasku 10
(1838L

The record of u district court is al-
ways open to uttuek in u bnbens cor-
pus proceeding, and when thus chal-
[engtd, such court mustjustify its official
acts ut any und every stage of thu proceed-
ings, hy showing that it acted within «s
jurisdiction. Kx parte Oates, 8 Alusku 319

2500 JWDICIAW g2.15.00

(1931), revd on other grounds hub nom.
United Slates v. Oates, Gi F.2d 536 (Sth
Cir.

Jurisdiction under ntiragrnpli (a)(9).
— In the absence of u clear Intent oy the
legitduiuro to limit the jurisdiction ex-
tended hy paragraph (u)(9) to liens other
than on real property, the supreme court
refused to so limit tho district court's ju-
risdiction. Stephens v. lininmersley, Sup.
Ct. Op. No. 1275 (Kilo No. 2505), 552 P.2d
652 (1976).

AS 2215050(1) not impliedly re-
prilled by pnragrnph (n)(7). — Para-
graph (n)(7), authorizing notions for fore-
closure of liens under $10,000 (now
$35,000) in district courts, wus enacted
subseguent to AS 22.16.050(1) prohibiting
actions in district court whero title to real
property is at issuo. But repeal of AS
22.15.050(2) will not be implied since the
two provisions can be reconciled by hold-
ing llinl lien foreclosures under $10,000
(now $35,000), including those on real
property, ore permissible ns long as title
to real property is not in question. Ste-
phens v. Hammendey, Sup. Ct. Op. No.
1275 (Fle No. 2505). 650 P.2d 1268
(2976).

District court lucked jurisdiction
over action for accrued rent — Where
the district court had no jurisdiction over

actions for forcible entry and detainer in
1965, the court ulku lucked jurisdiction to
enter u 19G6Judgment on arecond cause
of action for accrued rent under tho spe-
cial form of summons used in forcible
entry and dctuinur actions. McDowell v.
Lenarduzzi, Sup. Cl. Op. No. 1242 (Kilo
No. 2413), 54G P.2d 1315 (1976).

Serving us a district judge consti-
tutes the "practice of law," In re
Brewer, Sup. Ct. Op. No. 864 (File No.
1643), 506 P.2d 676 (1973).

The district judgo is continuously in-
volved with legal problems of a wide vari-
ety as indicated by tho statutory jurisdic-
tion of lhe district court, and the nnture of
tho judge’s duties includes conducting
court hearings, ruling on questions of evi-
dence, and adjudicating issues of law and
fact, so or clearly to constitute the "prac-
tice oflaw." In re Brewer, Sup. Ct. Op. No.
864 (File No. 16713), 500 P.2d 676 (1973).

Applied in Oxereok v. State, Sup. Cl.
Op. No. 2076 (File No. 3902), 611 P.2d 913
(%0 _

Cited in Dowling Supply & Equip., Inc.
v. City of Anchorage, Sup. Cl. Op. No 739
(File No. 1450), 490 P.2d 907 (1971);
Aguchak v. Montgomery Ward Co., Sup.
Ct. Op. No. 1026 (File No. 1940), 520 P.2d
1352 (1974).

Sec. 22.15.040. Smnll claims, (a) When a claim for reliefdoes not
exceed $5,000 exclusive of costs, interest, and attorney fees, and re-
quest is so made, the districtjudge or magistrate shall hear the action
as a small claim unless important or unusual points of law are in-
volved. The supreme court shall prescribe the procedural rules and
standurd forms to assure simplicity and the expeditious handling of
small claims.

(b) All potential small claim litigants shall be informed if media-
tion, conciliation, and arbitration services are available as an alterna-
tive to litigation. (§ 8(4) ch 181 SLA 1959; added by § 1ch 91 SLA
1961; rm § 1ch 12 SLA 1970; am § 1ch 23 SLA 1978;am 88 1,2 ch 3
SLA 1986)

Cross references. — Small claims amendment in the first sentence of sub-
rules may be found in District Court Civ.  section (a) .substituted "$5,000" for
H. 822, "$2,000" nnd udded subsection (b).

Effect of amendments. — The 1986
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NOTES TO DECISIONS

MagiMruUs art- “"judges of other
ciilirtd" within the meaning of Alaska
CojiriL, urt. 1V, 5% ltuckolew v
Holloway. Sup, Ct. Op. No. 1983 (File No.
405ft), 601 1V2) 240 <1979).

Notion to indigent hush defendants.
- I'roiwr tailoring of notice to the capaci-
ties and circumstances of indigent bush
defendants requires the communication of
substantially ntora information regarding
the method* hy which auch defendants
cun respond to a distant lawsuit than is
presently imparted. Aguchak v. Mont-
gomery Ward Co., Sup Cl. Op. No. 1026
(Kile No. 1940). 520 *2J 1152 0971).

A notice that fails to infurin the indi-
gent bush defendant of the right to fdu n
written pleading is not reasonably calcu-
lated to .dlord tiie defendant an opportu-
nity to he heard at a meaningful time nnd
m a meaningful manner. Aguchak v
Montgomery Ward Co.. Sup. Ct. Op. No.
1026 (File No. 1940). 520 P2d 1352
(2974).

The summons served upon indigent
budi defendants in a small claims action
was constitutionally defective because it

did nol adequately convey the information

to their defense against a credi-
tor's claim. The district court's assunp-
tion of personal jurisdiction over the
debtors based on such a summons there-
fore violated the due process rights which
inure lo the debtors under Alaska Const.,
urt. 1. $ 7. Aguchak v. Montgomery Ward
Co., Sup. Ct. Op. No. 1026 (File No. 1940),
520 P.2d 1352 (1974).

Counsel for collection suit defen-
dants. — The hulk of collection suit de-
fendants, due to indigency, cunnol afTord
to engage counsel lo ndvisc them of their
"venue" rights. Aguchak v. Montgomery
Ward Co.. Sup. Ct. Op. No. 1026 (File No.
1910), 520 P.2d 1352 (1974).

The difficulties of locating counsel in
the outlying ureas of Aluska exacerbate
the already substantial impediments to
defense of the collection suit. Aguchak v.
Montgomery Ward Co., Sup. Ct. Op. No.
1026 (File No. 1940), 520 P2d 1362
(19741

Applied in Oxereok v. Stale, Sup, Ct.
Op. No. 2076 (File No. 3902), 611 P.2d 913
(1960).

See. 22.15.050. Actions not within civil jurisdiction. The juris-
diction of the district courts dues not extend to

(1) an action in which the title to real property is in question;

(2) an action for false imprisonment, libel, slander, malicious prose-
cution, actions ofan equituble nature (exceptas otnerwise provided by
law), or actions in which the state is a defendant. (8 4 ch 184 SLA
1959; am § 6 ch 38 SLA 1971; am § 4 ch 17 SLA 1985)

Effect of amendments. — The 1985
amendmenl in paragraph (2) deleted
"criminal conversation, seduction upon n

promise to marry," inserted "otherwise,"
and substituted "by law" for "in AS
22.16.030(2)(9)."

NOTES TO DECISIONS

Actions involving lien. — District
cut will not automatically be precluded
from exercising jurisdiction merely be-
cause a hen is sought lo he enforced on
real property. Stephen* v Hainmersley,
Sup Ct. Op. No. 1275 iFile No. 2505), 550
\2tl 1268 (1976*

Ahv-nl title* dispute?, questions con-
urning the validity of a particular lien,
.auch & whether a lien wus properly filed,
or qucMwnb us io the amount of a lien will
not automatically dive.-i adistrict court of
ihe power to proceed in an action. Ste-

phens v. Hummersley, Sup. Ct. Op. No.
1275 (File No. 25061 550 P.2d 1268
(1976).

Court lacks jurisdiction under para-
graph (2) only where title ;9in Issue. —
In light of the legal qualifications of
present district court judges, the supreme
court does not believe that the legislature
intended that a district court lackjurisdic-
tion under subsection (1) unless, from the
pleadings und the issues uctually ocon
tested, title to property is clearly in issue.
Stephens v. Hainmersley, Sup. Cl. Op. No.

Q0
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1275 (File No. 200G, r I\2d 1208
(1976).

The original reason for thu type of
jurisdictional limitation ns in puru-
gruph (1) was to prevent thu complex arid
intricate questions which frequently arise
in u title dispute from being decided hy a
court presided over hy u person who wes
not learned in tho law. As applied to tho
district courts of this ¢tote, however, tho
distinction is un anachronism, since a dis-
trict court judge must Ihj licensed to prac-
tice law in AluHka. Nevertheless, the ju-
risdictional limitation remains. Stephens
v. llnmmersley, Sup. CL Op. No. 1275
(File No. 2505), G3J P.2d 12G3 (1976).

Hepoul of paragraph (1) not Implied
from enactment of AS 22.15.039(a)(7).
— AS 22.15.030(u)(7), authorizing actions
for foreclosure ofliens under $10,000 (now
$35,000) in district courts, was enacted
subsequent to paragraph (1) prohibiting
actions in district court where title toreal
property is at issue. But repeal of para-
graph (1) will not he implied sincu the two
provisions can be reconciled by bolding
thut lien foreclosures under $10,000 (now
$35,000), including those on reul properly,
ure permissible os long us litlo to real
properly is nol in question. Stephens v.
lInmmersley, Sup. Ct. Op. No. 1275 (File
No. 2505), 550 P.2d 1268 (1976).

Issuo of title must appear on triul
from the evidence. — A magistrate Inow
judgel not only has the right, but the duty,
to enter upon the trial of acause for which
there otherwise is jurisdiction, notwith-
standing an issue of title is made hy thu
ploudings, and, unless it appears on the
trial from the evidence that the title to
land is actually in dispute, to proceed to
try tho cuuse out und render judgment.
Blue v. Green, 7 Aluska 47 (1923).

Forcible entry and detainer action.
— Where plaintifTattempted in a forcible
entry and detainer action lo litigate the
merits of defendant’s title, defendant's
motion to dismiss the action should have
been granted pursuant to AS 09.45.150
nnd this section. Johnson v. Robinson,
Sup. Ct. Op. No. 2452 (File No. 5948), 637
P.2d 1051 (1981).

Suing for money after disuffirmance
of fruudulontly induced contract. —
Where thu plaintifT sued for moneys paid
by him on u contract which he alleged he
wiis induced to enter into through inisrep-
resenlulionu and fraud of tho defendant,
end plaintifT disaffirmed thu contract hy
reason of such misrepresentations nnd
fraud, this was un action al law, and it
wns tho duty of the court to have enter-
tained such action. Bluo v. Green, 7
Alaska 47 (1923).

PlInintif: seeking cqultablo relief. —
If too plaintifT is seeking equitable rclieT,
then it motion to dismiss cun properly he
laid before tho magistrate (nowjudge) Tar
want of jurisdiction to entertain the ac-
lion. Blue v. Green, 7 Alaska 47 (1923).

District court lacks jurisdiction to
hour parole eligibility complulnts. —
The legislature did nol intend lo empower
tho district court to hear complaints re-
garding eligibility for parole. Bishop v.
Municipality of Anchorage, Ct. App. Op.
No. 392 (File No. A-169), 685 P.2d 103
(1984).

District court lacked jurisdiction to de-
cide challenges to parole board's interpre-
tation of AS 33.15.180 |now repealed! and
to the constitutionality of the section as
interpreted; such challenges must be
brought in the superior courL Bishop V.
Municipality of Anchorage, Ct. App. Op.
No. 392 (File No. A-1C9), 685 P.2d 103
(1984).

Or Criminal Rule 35(c) proceedings.
— The district court lacks jurisdiction
over Aluska R. Crim. P. 35(c) proceedings.
Bishop v. Municipality of Anchorage, Ct.
App. Op. No. 392 (File No. A-169), 685
P.2d 103 (1984).

Applied in Oxereok v. State, Sup. Ct.
Op. No. 2076 (File No. 3902), 611 P.2d 913
(1980).

Quoted in Anchorage Helicopter Scrv.,
Inc. v. Anchorage Westward Hotel, Sup.
Ct. Op. No. 361 (File No. 628), 417 P.2d
903 (1966).

Cited in Buckalew v. Holloway, Sup.
Ct. Op. No. 1988 (File No. 4058), 604 P.2d
240 (1979).

Sec. 22.15.060. Criminal jurisdiction, (a) The district court has
jurisdiction of the following crimes:

(1) a misdemeanor unless otherwise provided in this chapter;

(2) a violation of an ordinance of a political subdivision.



52.Hi.00

Aiaska Statu Ins

§2.15.080

d» Insofar ns tin* criminal jurisdiction of llae district courts and tho
superior court is the same, such jurisdiction is concurrent. (§ 5eh 184

SI.A 1050)

NOI KS TO DIKTSIONS

Where defemlunt wilt* first churned
in (lie district court anil then, for the
same ofTeuag, in thu Mupurior court, it wu*
huhl that There was no nuuil toustahlinh in
Alaska tin* rule that the matter must hu
tried in thu court lir:*| uhlUII"IIIIKJUrIlVllIC*
(ion. Theixlore v. Statu. Sup. Ct. Op. No.
305 iFile No. 550), 107 I»2« 181! (10(15)
curl duniuil, KH US Mil, Hi S. Ct. 1570.
nl i fit7 (IﬂiHJ

Serving ns u illstriit court judge
constitutes thu "practice of law." In ru
Mrewor, Sup. CI Op No. 801 (File No.
IOt'U. 500 PIM 070 UD7.U.

Thu district judge is continuously in*
volvud with legal piohleiu.tofn wide vari-
ety as indicated hy thu statutory juriwlic-
tiou of thu UiMtrict court, und tho nature of
thu duties includes conducting court hear-
ings, ruling on tliio.aion» of evidencel and
adjudicating issues of law and fact, so as

clearly to courtiluto the “practice ol law"
In ru Hrewer, Sup. Ct. Op. No. 801 (Kile
Nn. 10431, 500 1'JM 670 (1973).

Applied in St ( V. Pete, Sup. Ct Op.
No 372 (File No 073) 420 |»2d 338
(1900); Oxereok V. St%t
2070 (File No. 3902), 1P2d 913 (1980)

Quoted in Stale v. City of Anchorage,
Sup. Cl. Op No. 932 (File No 1743), 513
P.2d 1T <1*173).

Stated in City of Fairbanks) v. Sclirock,
Sup. Ct. Op No. 607 (File No. 1032), 457
P.2d 242 (1909).

Cited in Stale v. hrowdor, Sup. Ct. Op.
No. 099 (File No. 1323), 480 I*2d 925
(1971); lluckalcw v. Holloway, Sup. Ct.
Op. No. 1988 (File No. 4058), (31 P.2d 240
(1979); Hollins v. State ex rel. Municipal-
ity of Anchorage, Cl. App. Op. No. 7C9
iFile No. A-1928), P2d  (1988).

Sue. 22.15.070. Extent ofjurisdiction. The civil jurisdiction und

the criininu! jurisdiction of the district court of the Stute of Alaska
extend over the entire slate. (5 fill) ch 184 SI.A 1359; uni § 3 ch 30

SILA 1372)

NOTES TO DECISIONS

This auction expressly confers state-
wide jurisdiction upon (lie district
court*. Aguchak v. Montgomery Ward
Co.. Sup. Cl. Op. No. 1020 (File No. 1910),
520 »2d 1352 (1974).

Distinction between Jurisdiction nnd
venue. — This section ami AS 22.15.080
establish a distinction between jurisdic-
tion and venue, "luri.sdictiun" connotes
the inherent power of a court to hear and

adjudicate the subject matter in ii given
case, while "venue" designates the partic-
ular pluccor locality in which acourt hnv-
ing such jurisdiction may in the first in-
stanoe properly hear and determine the
case. l.ocgo v. Strand, Sup. Ct. Op. No.

157 (Flle No. 301). 384 P2d 665 (1963).
Cited in Pete v. Slulc, Sup. Cl. Op. No.
137 (File No. 290). 379 P.2d 625 (1963).

Sec. 22.15.080. Change of venue. The court in which an action is
pcntling shall change the place of trial of the aclion from one place to
another place in the same judicial district or to a designated place in
another judicial district when the court finds any of the following:

(1) there is reason lo believe that an impartial trial cannot he had;

(2) the convenience of witnesses and the ends of justice would be

promoted hy the change;

1

%

<*H

$2.15.00

3) thu judge ur magistrate Ih difujualilled from acting, Out if an-

UK IAIY

12.1500

other judge or mugiutrute in uauigni-d to try thu action, no changu of

place of trial need ho mndo;

(ml) the defendant will lie put to unnecessary expense and inconve-
nience, and if (lie court finda that tlui expense and inconvenience were
intentionally calmed, the court may ABHotus costa against the plaintiff.
(I 0(2) ch 181 SI.A 1959; am § 33 ch HSI.A 1971)

(.ogliilullvu lil.tory report*. —Ear ru-
IHirt un cli. 8, .S.A 1U71 <111)161, mu ID71
ll<w> Juumul, p. 62.

NOTES TO DECISIONS

DLlincllon bolwecn Jurlmlicllou mill
venue. — See satno cnichline In nolo lu
AS 22.16.070.

Change of venue on proper ground
eoii.tilulloniil. —Nocon.titutionul right
of a defendant whoviolated by u chunge of
venue on inntiun of tho pruneculion on llie
ground that un impartial trio) could not
lie hud in Ihe place where defendant had
been indicted. Uniled Stoles v. llayt, 7
Alaska 276 UD25).

Sntnll claims are subject to change
of venue. — Small cluinis, like oilier ac*
(ions in thu district courts, ore subject lo

cltingu uf vunuu when tin- |quT>n8unI cun-
nol. wilhout unneceiuury ex, un’l in

convenience, defend the action in the
plnintifTs clinxen foruni  Agurlmk V.
Munignmery Word Co., Slip. Cl. Op. No.
1026 (Kile No. 1010), 620 I'2d Ki52
11074).

Denial reversed only where disere-
thin uliuxctl. — A lower eonrl'a decision
lo deny n chungu of venue motion will he
reversed only if the derision amounts to
un abuse uf discretion, Jerrol v. Stale, Ct.
App. Op. No. 815 Kile No. A-1627),

I'2d  <1083L

Sue. 22.15.U90. SessiotiB and general powers of tliHIricl court,
(u) The district court shall alwuyr he open for the transaction of busi-
ness, except on judicial holidays as determined hy rule of the supreme
court. However, the court may at any time

(1) exercise its powers in a criminal action, or in a proceeding ofa
criminal nature, including the issuance of orders pertaining to hail,

(2) receive a verdict or discharge a jury,

(3) issue writs of Ituheas corpus,

(4) issuo warrants of arrest und summons nnd seurch warrants.

(b) The courtshall meet in its district ut times und places that may
he designated by rule or order of the Buprome court. The district court
has all power and authority necessary to carry into complete execu-
tion all its judgments, decrees, and determinations in all matters
within its jurisdiction according to the constitution, the laws of the
stale, and the common law. (8 7 cli 184 SEA 1959)

NOTES TO DECISIONS

Jurimliclimnil boundaries. — See
bumu caUhline in note to AS 22.15.010.

43
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See. 22.15,1(11). Kiiiii-tinnx mi'l powers of district jiuljfi* and
imigiidr.ih). liiich dmtricl judge and magistrate liun llio power

111 In issue wrilH of Imlieus corpus for the purpose of inquiring into
lhe rmise ol lesliniiit of liherty, returnidilu before u judge of the impo-
rtin' enurt. and the mime proceedings shall ho hud on the writ iim if it
had lioon granted hy the superior court judge under the laws of the
slate in such cases;

*21of a notary public;

(ill lo issue marriage licenses and lo solemnize marriages;

(i to issue warrants of arrcsl, summons, and search warrants ac-
cording lii manlier and procedure prescribed hy law and the supreme
court;

Ifil to oil as an examining judge or magistrate in preliminary ex-

and to order the release of defendants under hail;

ilii to act as a referee in limitersuml notions referred to thejudge or
magistrate hy llie superior court, with all powers conferred upon ref-
erees hy laws;

17) ol the superior court in all respects including hut not limited to
coiltempts, attendance of witnesses, and bench warrants;

(Hi to order llie temporary detention ofa minor, or take other uclion
authorized hy law or rules of procedure, in cases arising under AS
m17.10, when the minor is in o condition or surrounding dangerous or
injurious lo me welfare of the minor or others that requires immedi-
ate action; the action may be continued in effect until reviewed hy the
superior court in accordance witli rules uf procedure governing these
cases;

(I to issue a temporary order for injunctive reliefin cases involving
domestic violence as provided in AS 25.35.010 nnd 25.35.023;

1101 lo review un administrative revocation of a person’s driver’s
license or nonresident privilege to drive, und un administrative re-
lusal to issue un original license, when designated us a heu. ing officer
hy llie commissioner of public safety und with the consent of the ad-
ministrative director of the slate court system. (8 8(1) ch 184 SLA
1050; am 8 1ch 5 SLA 19G0; nm 8 Gch 110 SLA 19G7;am 8 4 ch 139
SLA 1980; am ii 24 eh 77 SLA1983; am 8 5 cli 17 SLA 1985)

llevistir's notes. — In imlilvnieiiliiik uinendmenl in paragraph (O deleted
- - i<, Hi. 8LA lllili. in AS 22.15.10051 "“emergency" preceding "injunctive” und
"judge" was added In rnllier limn Mileiii- inserted "AS 25.35.0111 and."
Iri\gqevdd._,fr ;‘Ir(nr?gi_.l*ri?llg'l‘lmlcautw }Lt|i”r$'§2¥ Kdiim'a notes. - Section 7. cli. 110,

i 1if 1A T K ,utund i i .
il WML (i SiTIL i e S0 o i s
(liiilmd InH ilu* ili.striil il S : J; \LSJu-
’ ribdiclion under AS 47.10, the BLPeE

Unirie, jucb NS TGeT ae Yoy " (0ate disincl JeteH 1

.nlrie, \ !

antliidit{ ® g mni‘iUrnP{s us iiiaslern under Civil Kule
lifted of ainendioenla. — 'llie I ®@*

X

8 2.15.110 cuim. AV » 2 1510

Ntirett II>

Magialrnlea are "Jinlgen of oilier
eotirla" wnliin Un meaning of Alaaka
Cunal., art IV, | 4 liieknli-w v.
llolinway, Sup Ct. (Ip Nn lows (File No
tofisi, Mil 1*2d 240 41070L

Applied in lairson v. State, Hup CI

IIF.CIHIONH

il0771;Uiaoato v. rkihlpiitti.Hup CI Up.
Nn IM2 IFile No 37Bf> 002 |'2d 442
i

riled lo llinimp v. Municlpalily of Ale
clturage, CI App Up No. 302 (File No.
A 100), IS5 I'2d 103 (llils 1

Up No 14301File Nn 24331.504 I’ 2d 305

Ctilltifm! rufrrcmrn. - Manner or
(ktent of (exuiiiinulitin of wil hliwmmi hy
Iritll Judjje 6 Al.IMth 961

Sue. 22.15.110. Additional duties of district jiulgo uml mugis-
Iralo. Koch district judge and magistrate shall

(1) perform the duties and exercise the authority of coroner iis pro-
scribed liy law;

(2) record birth, death, and marriage certificates presented to them
fur record in lhe manner prescribed by law;

(3) take custody und control of und preserve the property ami estate
of dcceuscd persons until u legal custodian is appointed;

(4) IRepealed, i 25 ch 21 SIA 1UHO0.H8 8(21 ch 184 SLA 1959; am
8§ 4 ch 5 SLA 19G0; nm 8 8 ch 145 SLA 1975; urn 8 25 ch 21 SLA 1985)

ICffnct of runcndnicnto. — Tho 1UH6  convoyuncua with llie comm.—oner of
nmemifnenl repenlctl partin’nipli 14), con-  commerce und t*co* >ic development,
cerniuc illini; copies of ccrluin recorded

Sec. 22.15.120. Limitations on proceedings which magistrate
may hear. A magistrate shall preside only in cases und proceedings
under AS 22.15.040, 22.15.100, und 22.15.110, nnd us follows:

(1) for the recovery of money or damages only when the amount
eluimed, exclusive of costs, interest, and attorney fees, does nol exceed
$5,000;

(2) for the recovery of specific person.:1property when the vulue of
the property eluimed and the damages for the detention do not exceed
$5,000;

(3) for the recovery of u penalty or forfeiture, whether given by
statute or arising out of contract, not exceeding $5,000;

(4) to give judgment without aclion upon the confession of the de-
fendant for any of the cases specified in this section, except for a
penalty or forfeiture imposed by statute;

(5) to givejudgment of conviction upon a plea ofguilty by the defen-
dant in a criminal proceeding within the jurisdiction of Llie district
court;

(G) to hear, try, and enterjudgments in all cuses involving misde-
meanors, if tho defendant consents in writing that the magistrate may
try the cuse;

45
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i7i In Ihhii', try uml enter judgments in nil eiises involving infrac-
Imim iimler AS 28, viuliitluiiH under AS II, und violations of ordi-

IH! fur llie extradition nITti[;ilives uu rmlliori/t-d under AS 12.70. (9
10 111 IHI SILA 1050; mu it 5c¢li 5 SI.LA 10(10; uni 9 1 cli 85 SLA 1001;
mu it 2cli 01 SI.LA 1001; nm it 12cli 70 SLA 1001; am it 8ch 110 SLA
1007;am 55 IH  20cli 72 SLA 1072;am 5 1cli 05 SLA 1078; urn $ 3
cli :i SLA 1080; am 5 10 cli 12 SLA 1080; urn it 8 cli 08 SLA 1087)

(‘rimsreferences,  Fur(li'cltinilliiiiof 11l — 131 milmlilutril "$6.(100" for
death prineeding under iiuigHtratf, ¥ "$1,000."
AS IWTililiai  CBtbfi OA lilt* httolld 1UHIj umulidmeill - milled
KFfi'il uf uitii'tiilfth'iitM. - Tin* tirst iipli (.
IOHOuiiundmuntut tho end ol paragraph* WH?7 amendment inserted "viola-
llon.i under AS 11" in purngruph (7).

NOTES TO DECISIONS

Magistrate* iii* "judges uf other
courts” within the meaning uf Alaska
<ulbl. w1V, t* Xikalew v
llidlowily, Sup ('t.Op Nn lilHH (Kile Nn.
io5h». Odi irM 2io num .

Applied in barton v. State, Sup Cl.
%N» i rtlikdeNu 2133»,504 I".LdKS
(17

Unilateral references. — Cunstitu-
(tonal restriction* on nonattorney acting

Stated iii Theodore v. State, Sup. Ct.
Op. Nu 305 (File No. 550). *107 ».2d 182
01105), cert, denied, .181 U.S. 051, 86 S
Ct 1570, 10 I. Kd.2d 547 (1006).

(ileil in Annn.i v. State, Ct. App. Op.
No. 017 (Kile No. A*054). 720 I»2d 552
110801

as judge in criminal proceeding. 71
ALIL'Jd 502.

See. 22.15.1.70. Sail of court. IRcpenled, $ 2 ch (il SLA 197-1. For

current /me, see AS 92.05.060.1

Sec. 22.15.MO. Process. Process of llic district court shall be in
the name of the State of Alaska, signed by the district jadfjo, magis-
trate, clerk or deputy clerk of the district court in the judicial district
where the process is issued, dated when issued, seuled with the seal of
the court, and made returnable according to rule prescribed by the
supreme court und shall run throughout the state, (s 10 ch 184 SLA
1959; am 5 1 ch 35 SLA 1970)

NOTES TO DECISIONS

Quotcil in Asuiliuk v Municumry Cited in (.arson v. Stulo, Sup. Ct. Op.
Winl Co. Sup Cl. Up Ni. 1020 IKile Nn.  Nil. M'lU (Kile Nn. 24311, 564 P.2d 355
Imm. 520 I'Zd 1352 |1 114l nu77).

| f

92.15.1%0 dimiciAity

2.15.10

See. 22.15.150. .lury trials. The trial jury in thu district courts
consist)! ofu body ofsix persons in number. (9 10A ch 181 SLA 1959 as

added hy 9 1ch 82 SLA 1901)

NOTES TO DECISIONS

No conflict between this section und
Alaska Const., art. |, X 11. —There ih
nu lunllict between Alasku Const., art. 1.
4 11, which provider for ujury of 12 in
criminal caws but stolen that thu leginin*
ture may provide for ajury of not more
than 12 nor leas than nix in courts nol of
record, and this section, which provided
for ajury of six in a district court, since
the district court i« u court not of record.
I,opcz v. Anchorage, Sup. Ct. Op. No. 1863
(Kile No. 3883), 507 *.2d 140 (1970).

As WKad in Alaska Const, urt. |, 6 11,
thu phrase "courts not of record" means
courts of limited jurisdiction, such us the
district court, which have been created by
thu legislature pursuant lo constitutional
authority and which the legislature liun
nol seen fit to designate specifically an
"courts of record." 1,0|K* v. Anchorage,
Sup. Ut. Cp. No. 1HX3 (Kilo No. 3883), 597
I*2d 145 (1970).

Sue. 22.15.1CO. Qualifications of district judges and magis-
trates. (a) A districtjudge shall he u citizen of the United States and
of the state, al leust 21 years ofage, u resident of the state for al least
five years immediately preceding appointment, and (1) have been en-
gaged in the active practice of law fur nut loss than three years imme-
diately preceding appeinlment and at the time uf uppointment li-
censed to practice law in the State of Alaska; or (2) huve served for at
least seven years as a magistrate in the slulc. The supreme court may
prescribe additional qualifications.

(b) A magistrate shall he a citizen of the United States and of the
state, at least 21 years of age, and a resident of the state for at least
six months immediately preceding appointment. Tho supreme court
mny prescribe additional qualifications. (9 11 ch 184 SLA 1959; am

§ 1 ch 117 SLA 1967, am § 12 ch 12 SLA 1980)

Editor's notes. — Section 30, ch. 12,
SLA 1980 provides: ‘The amendments en-
acted in Secs. 5,9 ard 12 of Hub Act npply

only tojustices undjudges appointed on or
ofler tho effective date of this Act IMurch
22, 19801"

NOTES TO DECISIONS

Appointment of district court judgu
ns superior court judge pro tempore.
— The chief justice's authority under
Alos. Const., ort. 1V, § 16 to assign a
judge "Troin one ( urt ... to enother for
temporary service." included the uuthor-
ily lo appoint ajudge of the district court
to serve usjudge of the superior court pro
tempore, regurdlesi of the differences that
existed in the (uiilificuliniiH required by
statute for permanent appoinimenl to el-

ther of those courts prior to the 1980
amendments. Oxereok v. State, Sup. Ct.
Op. No. 2076 (File No. 3902), 611 P.2d 913
(1980).

Applied in Uuckulew v. Holloway, Sup.
Ct. Op. No. 1988 (Kilo No. 4058), 604 P.2d
240 (1979).

Cited in Stephens v. Hummorsley, Sup.
Ct Op. No. 1275 (Kile No. 2505), 5f0 P.2d
1268, 552 I*.2d 652 (1976).
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Ciillith'nil relcrelli'es. Validity nf
it«]iilucm.nl that i.iudulou- <u public ufli*
»vr li.ivi* Ihhii resident ixf govcriiinenliil
unit for Nin-iilh-d (HTiial lift Aldl,Id 10718

Validity and toiiilnirlion a nm-ditti-

lioiial nr statutory provision making legal
knowledge or experience a condition of eli-
|*ibility for judicial office. 71 ALU3d 498,

Validity of nge ruiuirenicnl for stale
public ollice. )0 ALK.'ld 900.

Sue. 22,15.170. Selection of district judges and magistrates,
ta) The governor .shall fill n vacancy or appoint a successor to fill nn
impending vacancy in an office of district judge within *15 days after
receiving nominations front the judicial council by appointing one of
two or more persons nominated by the council for each actual or im-
pending vacancy. Thu appointment tc fill un impending vucancy be-
comes effective upon tho actual occurrence of the vucancy.

di) Tiie presiding judge of the superior court in eachjudicial district
may appoint acting district judges as needed to serve ut the pleasure
uf tile presiding judge for u term of no longer than 12 months or until
sureerded by an appoinlmenl made under (a) of this section, which-
ever lirst amirs An acting district judge shall he a citizen of the
Ibilled Slates nnd olTlie -slate, al leusl 21 years ofage, hut need not he
licensed lo practice law in any of the United Slates nnd need nol have
established Alaska resilience before appointment. Service as an acting
districtjudge is nol considered ajudicial service for the purposes of AS
22.25 unless the judge is subsequently appointed under (a) of this
section.

(c) The presiding judge of the superior court in each judicial district
shall appoint the magistrates for the district court for the judicial
district. Each magistrate serves nt the pleasure ofthe presiding judge
of tiie superior court in llie judiciul district for which appointed.

(d) Vacancies for magistrates shall be filled in the same manner as
appointments.

tei The office of a district courtjudge becomes vacant 90 days after
llie election at which the judge is rejected by a majority of those voting
on the question or for which the judge fails to file a declaration of
candidacy. Upon the occurrence of (1) an actual vacancy; (2) the certi-
fication of rejection following an election; or (3) the election following
failure ofajudge to tile a declaration of candidacy, thejudicial council
shall meet within 91) days and submit to llie governor the names of
two or more persons qualified far the judicial office; except that this
90-day period may be extended by the council with the concurrence of
the supreme court. In the event of an impending vacancy other than
by reason of rejection or failure lo file u declaration of candidacy, the
council may meet at any lime within the 90-day period immediately
preceding the effective date of the vacuncy and submit to the governor
the nnriies of two or more persons qualified for thejudicial office. (8 12
cli IMI SLA 1959; am 8 2 cli 13HSLA 1966; am 8 2 ch 117 SLA 1967;

82.15.10 Judiciary 82.15.10

urn 8 1ch 162 SLA 1968; am 8 1ch if>5 SLA 1968; nm 8 3 ch 160 SLA
1972; am 83 1, 2 ch 194 SLA 1976; am § 4 ch 7 SLA 1985)

Cro»a references. — For veling to up-
prove or reject u district judge, see A3
15.di.100 — 15.35.130.

Effect of amendment.. — Tlin 1935
amendment in subsection (€) al tho end of
the first sentence substituted "for which
thejudge foils to file n declaration ofuin-
didacy” for ". if njudge falls lo file a decln-
rulion orcand|dacy 90 days after lhe 1t
ing deadline”" and in the second sentence

iniertcd “election following" preceding
"failure of ajudge" und substituted "DO
for 15" uud "UO-diiy."

l-oglstatlvo history reports.— Ferre-
port on ch. 102, SLA 1908 (110 -tOll, so
{pgzg i]auso Journal, p. 108. For legi.-la-
iv(I" cornmiUcc rc(wrt n ch. |65, SLA
lg(l 1Q 4G3), so w1908 l—buse.]ournal p

NOTES TO DECISIONS

I. General CoiiHiderution.
1. Selection Procedure.
111 Magistrates

|. GENERAL CONSIDERATION.

I'eriniiucnt inlrudistiicl trunafcr of
district court judge. — A permanent
intra-district transfer of a district court
judge by ajudicial officer does not contra-
vene the principle ofseparatlon of powers.
Homuduy v. Howland, Sup. CL Op. No.
2761 (File No. 7810) 61 P2d 1333

1983).

There iB no constitutional power resid-
ing in tho executive to designate the par-
ticular location where a district court
judge will serve. Homndoy v. Rowland,
Sup. Ct. Op. No. 2761 (File No. 7810), 674
P.2d 1333 (1983).

Stated in Theodore v. State, Sup. Cl.
Op. No. 305 (File No. 550), 407 P.2d 182
(1965), cert, denied, 384 US. 951, 86 S
Ct. 1570. 16 L. Ed. 2d 517 (1966).

Cited in Stephens v. Hammersley, Sup.
Ct. Op. No. 1275 (File No. 2505), 550 P.2d
1268 (1976); Oxereok v. State, Sup. Ct.
Op. No. 2076 (File No. 3902), 611 P.2d 913
(1980).

Il. SELECTION PROCEDURE.

Constitutionality. — Section 3, ch.
117, SLA 1967, does not violate the provi-
sions of Alaska Const., urt. IV, 54
Delahuy v. State. Sup. Ct. Op. No. 648
(File No. 1252), 476 P.2d 908 (1970), up-
peul dismissed, 402 US. 901, 91 S Ct.
1381, 28 L. Ed 2d 612 (1972).

The selection procedure enacted into
law by this Rection follows the constitu-
tional scheme of Alasku Const., art. 1V,
$ 5, for appointment of supreme courtjus-
tices and superior courtjudges. Delahny v.

State, Sup. Ct. Op. No. 648 iFlIe Nu
1252) -I7G P.2d 908 (107(2), iilij>eul ilia-
missed, 402 U.S, 901,91 S. Cl. 13H1, 28 L.
Ed. 2d 612 (1971).

This section prescribes no purlieu-
lur form of uppointment. Delnhay v.
Slate, Sup. Ct. Op. No. 648 (File No.
1252), 476 P.2d 908 (1970), appeal dis-
missed. 402 U.S. 901, 91 S. Ct. 1381,28 L
Ed. 2d 642 (1971).

Nominating four persons for three
positions. — By nominating four persons
for three positions, tho judicial council
complied with the requirements thnt they
nominate at least two persons for each po-
sition; the governor could select from
among all four nominees for the first posi-
tion, from among three for the second, and
between two for the third. Deluhuy v.
Slate, Sup. Ct. Op. No. 648 (File No.
1252), 476 P.2d 908 (1970), appeul dis-
missed, 402 U.S. 901,91 S. Ct. 1381, 28 L.
Ed. 2d 612 (1971).

Appointment not place specific. —
Nowhere in subsection (a) of this section
is it stated that the governor's appoint-
ment is place specific. Hornuduy v. How-
land, Sup. Cl. Op. No. 27Cl (File No.
7810), 674 P.2d 1333 (1983).

I1I.  MAGISTRATES.

Mngistrntc is "judge”. — A magis-
trate is not merely "an assistant" lo adis-
trict courtjudge, but presides with full au-
thority over n court of limiled jurisdiction,
exercising the judicial power vested
Alaska O%nst., ért. IV.$ 1L Sucha persgny
is 0 "judge" within the meuning of Alasku
Const., urt. 1V, 84 Buckalew V.
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llullowjiy. Sup. Ui Ojt. N> 1Sris iKik* No.
4(1581 Kill I'LtM 210 'IH7i»i

I'rovisloM Di.it iiiii*islruli'H si'rvo ill
tlit* ph nsuro of llu* iMt'MtlIni: JikI*o or
(lie Mijirrior rollrl in tin*jotliciill «lislricl
lor which iij>H»inii'UiloiU liol conflict with
tho nijuin iilMtt of Alaska (’oust., art. IV,
$ “that jiiilt'i'H lie "rtolccUti. .. fur terms
prescribed hy law," since with respect lo
lhe accountability demanded in this re-
quirement. service "lit the pleasure of'
constitutes a "term." Uuckulew v.
Holloway, Sap. t't. Op. No 1988 IFile No.
4058), «04 r.Jtl 241 (1979).

Since magistrate* do not campaign, are
never uccnuntalde to the voting public,
and are nut appointed by ihe governor, for
a magistrate to serve "ill the pleasure u f
the presiding superior court judge does
not impair the independence of the magis-
trate to adjudicate cases impartially.
Hack.dew v. Hollow.tv, Sup. CI. Op. No.
IUNH (File No 4D58l, ii0 | ».2d 240 (111791

Collateral reference*. -- Power ofsue-
ccssur judge lakmg nOUv during term

T'iovidiiig that inagistraks serve "at
the pleasure of Ihe presiding judge of tho
superior court" is clearly designed to
achieve an ongoing guarantee of account-
ability. lluekalew v. Holloway, Sup. Ct.
Op. No. 1988 (File Nu 4058), (01 P.2d 240
(2979).

Even if Alaska Const., art. IV, § 10,
which crcutcd a commission on judicial
qualifications which could recommend to
the supreme court that n justice or judge
he suspended, removed from office, retired
or censured, is applicable to magistrates,
it does not restrict the legislature's au-
thority under Alaska Const., urt. 1V, 6 4
to prescribe that magistrates shall serve
al the pleasure of the presiding judge,
since nl the very least, the removal provi-
sions of urt. 1V ure supplementary to the
removal procedure that defines the end of
a judge's term. Uucknlcw v. Holloway,
Sup. Cl. Op. No. 1983 (Kilo No. 4058), GOl
N\2d 210 (1979).

time to vacate, etc., judgement entered hy
his predecessor. 11 ALU2d 1117.

See. 22.15.180. Oath ofoffice. Each districtjudge and magistrate,
upon entering ollice, shall lake and subscribe lo un oath of office
reguired of all officers under the constitution nnd any further oath or
affirmation thal may be prescribed by law. (§ 13 ch 184 SLA 1959)

See. 22.15.190. Assignment of districtjudges and magistrates.
Each districtjudge and each magistrate shall hold court ut times and
places thal are assigned hy the presidingjudge of the superior court of
the district. The presiding judge in uny judicial district may assign
any districtjudge ur magistrate within the district to serve temporar-
ily in any otherjudicial districts. Rules and procedures for temporary
assignment including the emergency situation where a superior court
judge is not readily available to assign a districtjudge or magistrate
shall he us prescribed hy the supreme court. (§ 11 ch 184 SLA 1959)

NOTES TO DECISIONS

IVimam.nl inlrs ili.lrit-t transferf..  Sup. Ct. O]i Nu. 2711 IEilt* Nu. 7HIQ), 1i74
AS TIMILH. llu- ch anil The I*lid 1,TU filmsl
m.alt rule..rtiitoTiiOii; 11(..|.iIMef..i.I'a pre- SOitcil iii Tlieuilire v. Slate. Sup. Ct.
-elm,; pali;e aiel llie ax-ignmeiil ufillh  Op. Nu. .IMB(Kile Nu. Stl), 107 I*.iftl IH7
lie I IMIINl piilpes lie eel million™ a pre-l[;a;r,. ,y,0- |mis- ], SH 1.8 0L Hi S
-“|||'||I. NI .. Ultra 11l trl(I:j nooivi i kiter o7 1101101
Iran>1iTtl aju dyv. i,

mi

§ 22.15.195 JIICIAUY li 2',15.210

Sec. 22.15.195. Approval or rejection. Kuch district court judge
is subject to approval or rejection us provided in AS 15 (Aluska Elec-
tion Code). The judicial council shall conduct an evaluation of uucli
judge before thu retention election and itlinll provide to the public
information about thu judgo und may provide a recommendation re-
garding retention or rejection. The information nnd the recommenda-
tion shull he made public at leust GO days before the election. Tho
judicial council shall also provide thu information nnd uny recommen-
dation to the office of the licutununt governor in tinio for publication
in the clectiun pamphlet under AS 15.58.050. If a majority of those
voting on tho question rejects the candidacy of u judge, the rejected
judge may not for n period of four years thereafter he uppointed to fill
any vacancy in the supreme court, court of appeals, superior court or
district courts uf the stale. (§ 3 ch 87 SLA 1975; urn § 13 ch 12 SLA
1980)

NOTES TO DECISIONS

Cited in Sti'jiliciiM v. ihimmeraley, Sup.  Cl. Op. No. Z7GL (File No, 7810), G74 I'.2<
Cl. Op. No. 1275 (File No. 2505), 550 P.2d 1333 (1983).
12G8 (197G); Hornudny v llowlund, Sup.

See. 22.15.200. Incapacity. IRepealed, 8 2 ch 213 CLA 1008.1

Sec. 22.15.205. Impeachment. A district judge is subject tu im-
peachment by the legislature for malfeasance or misfeasance in the
performance of official duties. Impeachment must originate in the
senate nnd must he upproved by Iwu-thirds vote of its members. The
motion for impeachment must list fully the basis for the proceeding.
Trial on impeachment shall he conducted hy the house of representa-
tives. A supreme courtjustice designated hy the court shall preside at
the trial. Concurrence of two-thirds of the members of the house is
required for ajudgment of impeachment. The judgment inuy not ex-
tend beyond removal from office, hut docs not prevent proceedings in
the courts on the same or related charges. ($ 9 ch 38 SLA 1987)

Sec. 22.15.210. Restrictions, (a) A districtjudge while holding of-
fice may not practice law, nor engage in the conduct of uny other
profession, vocation, or business fur profit or compensation, which
conduct would interfere with the performance of the judicial duties of
the judge, nor muy ujudge hold office in a political party, or hold any
other office or position of profit under the United Stales, the slate or
its political subdivisions, except that, with the approval nf the chief
justice of the Alaska Supreme Court, a district judge may lie ap-
pointed deputy clurk of the superior court anil may hold the office of
United Stales magistrate. A districtjudge who files for another elee-

a
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live pollin' oilier "lin'l lInili didi'gulr lo a ctlliH titlltioilill convention of
llux xi.iio ui' Ilit- Hulled Slates forfeits Iliu juiliciul position.

iiii A mogn4 i.ilo, while holding iilHi'c. limy not hold office in o pnlil-
i.llpill v. A mngi»lrnto limy hold any oilier oilno or position of profit
under lIn- tltnii'il Slides, tin- sinli* or its political HiilidivisioiiH, or
mil Ifoil' wit h do 1pi'rAii'iniinco ol'tlio judicial dutios uf tho magistrate
or ri'ipnrr that tho niaitistrnli’ ropoalodly disqualify liiinsulfur horsolf
[Imu judicial sorviii.* hoi'aiiHo of a conflict of interest caused thereby.
15 Hi rh IHI SILA 10fiO; mi) li 2 cli fi SLA [1!)(i0; mil 9 3 ch .10 SI,A
IP/I: am 5 11 ch 12 SILA 11W0)

1'IO°Lillvi* lilxlur) ri‘pnria.  I'u n-
r.liii L "i. SLAIH1 ir'cCs Il SSII
', HY R EdSE U | 224

NOTES TO DECISIONS

Ip,oliil in -G ki v li'lli'rx tit Sul> 1'1.
i”l”HNi [S| '™ N Mill, 11 PZ.1 37

Ciilliitt Tl riferifiiiiX.  V.ilLil uml  lion il jutlile fruin pruitiing law. 17
it S Ims wiiivilins pisillilim AiLlt 11i sail.

See. 22.1f).220. laimpensalion. tid The monthly salary for each
di-trirt judite is eipial lo Step C, Hange 20 of llie salary schedule in AS
U'P127,011101 for Juneau, Alaska,

iln Karls magistrate shall receive annual compensation lo be delur-
imin tl hy the siiprenie court. Salary increases shall lie determined on
do- basis of percentage of pay increase the legislature provides for
stale employees in the classified service. The base salary ofa mngL-
li,Me shall he increased hy a percentage equal lo three and one-half
per real limes die number of step increases provided under AS
30.27 n20 dial a slate employee would receive working in the same
election district. A magistrate's annual compensation may be payable,
.a dm option of Ilie magistrate, either monthly in 12 equal install-
limit- or sciiii-monlhly in 21 equal installments.

'ei A salary warrant may not be issued to a district judge or magis-
trate until the judge or magistrate bus filed with the state officer
esii’-ignalcd lo issue salary warrants, an affidavit that no matter re-
I.ni'd lo die judge or magistrate for opinion or decision has been
laicnmpli'li'd or undecided by die judge or magistrate for a period of
iiioie than six months.

oil In addition lo animal salary, a district courtjudge is entitled lo
ii0i'l i- a geographic co->l-ol living adjustment, based on the location of
lIn- pul;'.primary ollice assignment, equal to ,1.5 per cent of the

t %

9 22.1fi.230 Judioiaiiy 9 22.Ifi.210

judge's annual! salary times the number of pay step increases provided
under AS 30.27.020 for a slate employee working in the same election
district in those districts for which AS 39.27.020 specifies zero-tn-fivo
pay step Increases. In an election district for which AS 30.27.020 spe-
cifics nioro than five pay steps, the number of pay step increases under
this section is limited lo five. Any retirement benefits to which u
district court judge may liu entitled shall he computed only on thu
annual salary. () 17 ch 184 SI.A 10.10; am § 1ch fiGSI.A 1002; am 9
1ch f.4 SI.LA 1003; am 9 | ch 137 SI.A 1000; am § fi cli 33 SI.A 1007;
am 9 3 ch 101 SI.A 1000; urn 9 3 ch 103 SI,A 1970; am 9 1ch 78 SL.A
1971; am § 1ch 188 SI.A 1072; am 99 3, 4 ch 34 SI,A 1074; am 9 3 ch
205 SI.A 1075; am 99 4, 0 ch 148 SI.A 1070; am 9 1ch 100 SLA 1970;
am 9 fi cli 203 SLA 1070; am 9 0 ch 80 SLA 1078; am 99 fi, 20 ch 3
1080)

Eilllor'ii miles. — I.'hnpler 20G, SLA  Mil.mllliil lo llie voters by refi'reniluiii
170 y (licit miicmletl thin section, was tint) wns rejected.

NOTES TO DECISIONS

Cileit in KiH-tiulin v. Stule, Sup. CI. Op.
Nn 31U1 IKile No. S-1894). 731) P.2il 170
(ABH7).

Sec. 22.15.230. Additional compensation. Subject to rule uf thu
supreme court, a district judge or magistrate shall receive a per diem
allowance and a transportation allowance commensurate with that
authorized for other state employees. (8§ 18 ch 184 SLA 1959)

See. 22.15.240. Appeal, (a) Either party may appeal ujudgment
t-f the district court in a civil uction to the superior court.

(b) The defendant may appeal ajudgment ofconviction given in the
district court in u criminal action to the superior court. When thu
judgment is given on a plea of guilty, un appeal may not be taken hy
the defendant except on the ground that a sentence ofimprisonment of
90 days or more was excessive. The state lias no right of uppcul in
criminal actions for which judgment is given in the district courts,
exceptto test the sufficiency ofthe information or to appeal u sentence
on the ground it is too lenient. When a sentence is appealed by the
state on the ground it is too lenient, the court may not increase the
sentence but may express iLs approvul or disapproval of thu sentence
and its reasons in a written opinion.

(c) /Repealed, S -17 ch 14 SLA 1987.1

(d) /Repealed, § 47 ch 14 SLA 1987.1 (9 20 cli 184 SLA 1059; am
9 3ch 5SI.A 1900; urn 9 3ch 117SLA 1969; am 9 15ch 12SLA 1080;
am 9 47 ch 14 SI.A 1087)
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Kililor'* note*. Section ‘Al, ch 12,
M A 1980 provide* "Hcttioni H If. ami iii
a ihis A*l have (lie rd'ecl uf (Imaging
It 21 Mult «*tl Ajijm linte I'lik tltiif nod
Mue /, llodrlil I'unit Criminal Itulr* hy
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Introduction

In the wake of the Exxon Valdez oil spill, Alaska's greatest
environmental tragedy, it is anticipated that the legislature
will consider numerous approaches to improving public policy with
the intent of preventing future spills. Many of these changes
will focus on improvements within the Alaska Department of
Environmental Conservation (DEC) which has the bulk of the
State's responsibility with regards to oil spill prevention and

response.

For any of the legislature's potential actions to succeed,
however, they must be backed by one underlying factor - improved
enforcement. W hile there are undoubtedly needs for <change in
spill prevention and response, the Commission must recognize that
the current failure of existing regulatory safeguards is largely
due to the inability of agencies, including DEC, to properly
enforce the law and thereby create an atmosphere which encourages
compliance by potential polluters.

The following outlines a package of legislative
recommendations for improving the enforcement of Alaska's
environmental laws and regulations. The implementation of these
measures will ultimately be improved compliance, the wultimate
tool in preventing future pollution catastrophes.

Recommendations

l. Authorize DEC to assess administrative penalties.

1. Strengthen criminal penalties for violations of pollution
laws.
[ I Authorize DEC to make reasonable inspections without first

obtaining a warrant.

V. Eliminate administrative and judicial "pre-enforcement

review"™ of compliance orders.

V. Provide for citizen suits to enforce environmental statutes

and regulations.

V. Provide adequate funding for DEC to fulfill its regulatory



mandate.
Discussion of Recommendations

[ DEC SHOULD HAVE THE STATUTORY AUTHORITY TO ASSESS
ADMINISTRATIVE PENALTIES

Among the tools that are necessary for DEC to have a
credible, forceful, and efficient enforcement program is the

authority to assess administrative penalties for violations of

the State's environmental laws.

Penalties, generally, are an important enforcement tool
because they greatly reduce the economic incentives to violate
the State's environmental laws. However, DEC currently has the
authority only to issue a compliance order requiring corrective
action or to commence a judicial enforcement action for <civil or
criminal penalties.1 Like most litigation, however, judicial

enforcement actions require the State to commit substantial
resources and time and, thus, are used only for the most extreme
violators. By themselves, judicial enforcement actions cannot

provide a sufficient enforcement threat.

A civil penalty program is thus a necessary tool for a
credible enforcement arsenal. Administrative penalties could be
assessed through a fair yet far less resource intensive

administrative hearing procedure than court proceedings.
Decisions by administrative hearing officers would be judicially

reviewable on the record, rather than through a cumbersome trial

1 Two of these three tools, themselves, need to be

strengthened, as explained below in sections IV and VI.



procedure.

Administrative penalties would greatly strengthen DEC's
enforcement presence and capability by providing the agency with

a relatively quick and efficient means of imposing penalties.

The authority to assess administrative penalties is particularly
important for the relatively numerous yet small violators, for
whom DEC's commencement of lengthy judicial enforcement
proceedings is simply not worthwhile. By greatly reducing the
resources necessary to levy penalties, an administrative penalty
program would provide an enforcement threat that is otherwise not
present at all for these small violators.

Administrative penalties are an integral component of the
federal environmental enforcement program.2 Numerous state

agencies also have the authority to assess penalties for

violations of state environmental laws.3 Administrative
penalties should become an essential component of DEC's
enforcement arsenal as well.

Of course, merely having the legal authority to assess
penalties is not enough. DEC must also be given the

corresponding budgetary resources to hire sufficient technical

2 See, e.g., section 309(g) of the Clean Water Act, 33 U.S.C.
§ 1319(g); section 3008 (a) of the Resource Conservation and Recovery
Act, 42 U.S.C. § 6928(a); section 14(a) of the Federal Insecticide,
Fungicide, and Rodenticide Act, 7 U.S.C. § 1361(a); section 16(a)
o f the Toxic Substances Control Act, 15 Uu.s.cC. § 2615 (a); and
section 109 of the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. § 96009.

3 For example, see Washington, RCW 90.48.144.



staff and permanent hearing officers to make the administrative

penalty process work.

1. CRIMINAL PENALTIES FOR VIOLATIONS OF STATE
ENVIRONMENTAL LAWS SHOULD BE STRENGTHENED

Stiff criminal sanctions are another essential component of
the kind of enforcement program that is necessary to achieve full
compliance with the State's environmental laws. The current
liability for criminal violations of Alaska's environmental laws
is inadequate.

W ith a few exceptions, negligent and knowing violations of
the State's environmental laws are currently only class B and A
misdemeanors, respectively. AS 46.03.790(a), (b) . Class B

misdemeanors are punishable by a fine of not more than $1000 and
by imprisonment for no longer than 90 days; Class A misdemeanors

are punishable by a fine of not more than $5000 and by a maximum

of imprisonment for one year. AS 12.55.035(b)(3), (4);
12.55.135¢(a), (b).

These liabilities stand in stark contrast with criminal
liabilities for violations of federal environmental laws. For
example, under section 309(c) of the federal Clean Water Act,

negligent violations are punishable by either or both maximum
fines of $25,000 per violation and/or one year imprisonment;
knowing violations are punishable by either maximum fines of

$50,000 per violation or by three years imprisonment. 33 U.s.C.



§ 1319(c) .*
Alaska's criminal liabilities should be strengthened by

making negligent violations Class A misdemeanors and knowing

violations Class C felonies, which are punishable by a maximum
fine of $50,000 per violation and five years'’ imprisonment. AS
12-55-035((b)(2); 12.55.125(e). In addition, the definition in

AS 46.03.900(17) of "persons™ who are subject to criminal

sanctions should be amended to include any responsible corporate
officer.™ See Clean Water Act section 309(c)(6), 33 U.S.C. §

1319(c) (6)

The last legislature increased civil penalties for oil
polluters (see SB 271) and considered tougher criminal sanctions
in the oil pollution context. The legislature should now
complete its mission and stiffen criminal sanctions for
violations of all State environmental laws.

As to criminal liability for oil spills, in particular, two
bills' sponsored by the Governor and introduced in the last
legislative session should become law. Among other things, HB
315 classifies as Class C felonies, oil spills of 10,000 barrels
or more involving a failure to comply with an oil discharge

contingency plan or a failure to adequately clean wup a discharge

of oil. HB 316 expands the penalties that can be levied against
a defendant that is an organization by including fines equal to
twice the damage or loss caused by the defendant.

4 See also, e.g., section 3008(d) of the Resource Conservation

and Recovery Act, 42 U.S.C. 8§ 6928(d); section 113(c) of the Clean
Air Act, 42 U.S.C. 8§ 7413(c).



DEC SHOULD HAVE THE AUTHORITY TO MAKE REASONABLE

INSPECTIONS WITHOUT FIRST OBTAINING A WARRANT

The ability to make inspe
violations of the State's
still another necessary elemen

program. Currently, AS

46.03.860

ctions to

environmental
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DEC to

obtain a search warrant before it can investigate possible
violations. Federal environmental laws, in contrast, contain no
such warrant requirement. For example, section 308 (a)(B) of the
Clean Water Act expressly provides the EPA with a "right of
entry”™ and with authority ™"at reasonable times"™ to make
inspections and copy relevant records. 33 U.S.C. § 1318(a)(B).-°

Consistent with federal environmental law, AS 46.03.860

should be amended to remove the warrant requirement and thereby
improve the DEC's ability to investigate potential violations of
the State's environmental laws.

(VAR THERE SHOULD BE NO "PRE-ENFORCEMENT REVIEW"™ OF DEC’S
COMPLIANCE ORDERS IN EITHER AN ADMINISTRATIVE
ADJUDICATORY HEARING OR JUDICIAL PROCEEDING

A sixth tool that is necessary for a sound, effective State

environmental enforcement program is the ability of the enforcing
agency to issue compliance orders without cumbersome procedural
constraints. DEC does not presently have this ability.

Current State law (AS 46.03.850) provides DEC with the

authority to issue compliance orders for known or suspected

0 See also, e.g., section 3007 of the Resource Conservation

and Recovery Act, 42 U.S.C. 8§ 6927; and section 114(a) of the Clean
Air Act, 42 U.S.C. 8§ 7414(a).



violations of the State’s environmental laws, but the required
procedures for issuing such orders are so cumbersome as to render
the compliance order an infrequently used and thus ineffective

enforcement tool.

State law appears to require that, before DEC can issue an

order requiring a polluter to comply with an applicable State

environmental law, the agency must first notify the polluter of
its finding that the polluter is or may be in violation and give
the polluter an opportunity to respond to the finding. AS
46.03.850(a), (b).6

In addition, although compliance orders become effective
upon receipt (AS 46.03.850¢(c)), it appears that recipients <can

subsequently contest the order in an adjudicatory hearing that is
required to include the extensive procedural steps set out in the
Administrative Procedure Act. See AS 44.62. Recipients of a
compliance order can also challenge an adverse ruling by a
hearing officer in court. AS 44.62.560.

By requiring DEC to defend an order at administrative and,
subsequently, judicial hearings, Alaska law imposes substantial
resource constraints on the wuse of the compliance order as an
enforcement tool by DEC (and its legal representatives in the

Department of Law). These constraints effectively discourage DEC

6 AS 46.03.865 allows DEC to sidestep this pre-notification

procedure, but only in the extremely narrow circumstances, where
DEC has found that there is an "actual or imminent” discharge of
either oil, a hazardous substance, or a low level radioactive

material.



from invoking this tool, except in extremely rare circumstances.7
As a result, the tool has not been wused to fulfill its obvious

role, as an efficient, relatively quick means for DEC to command
compliance with the State's environmental laws and to compel the

cleanup of wunlawful discharges of harmful pollutants.

As with several of the other enforcement tools discussed
above, State law regarding the procedures for issuing compliance
orders does not compare with EPA’s legal authority to issue
orders to compel compliance with federal laws. Federal
environmental law generally adheres to the sound policy of not
allowing “"pre-enforcement review"™ of EPA's compliance orders.

This means that compliance orders which do not also require the

recipient to pay an administrative penalty generally can not be

challenged in any administrative or judicial proceeding, until
and unless EPA commences a judicial proceeding to enforce the
order and seeks penalties for violations of the order. At that

time, the validity of the order can be questioned by the

7 In fact, the right of a recipient to challenge an order in
an administrative adjudicatory hearing, by itself, appears
sufficient to effectively discourage DEC from issuing compliance
orders. DEC's budget does not include sufficient funds for a
permanent in-house staff of hearing officers. Thus, when an
adjudicatory hearing is requested, DEC must hire hearing officers
on a contract basis. The substantial expense of such outside

contracting, alone, strongly discourages DEC from issuing compliance

orders.
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recipient as a defense to EPA"s enforcement suit.0
As the Second Circuit Court of Appeals recognized, in
upholding the principle of no pre-enforcement review of
compliance orders issued under the federal Clean Air Act:
To introduce the delay of court review of

administrative action taken to ameliorate a potential
public health hazard would conflict with Congress®™ ainm

to "accelerate . . . the prevention and control of
pollution.”™ . . . In short, immediate pre-enforcement
review of compliance orders . . . would "serve neither

efficiency nor enforcement* of the Clean Air Act.
Asbestec Const. Services, Inc. v. EPA, 849 F.2d 765, 769 (2d Cir.
1988).

Not until DEC"s ability to issue compliance orders is as
procedurally unencumbered as that of the EPA, will the compliance
order become an effective tool in the State"s environmental

enforcement arsenal.

V. PRIVATE CITIZENS SHOULD HAVE THE AUTHORITY TO ENFORCE
THE STATE®"S ENVIRONMENTAL LAWS

The final, necessary, and, perhaps, most critical component
of a viable, credible State enforcement program is the ability of
citizens to act as "private attorneys general”™ by bringing suits
to enforce the State®"s environmental laws. This ability 1is
nonexistent under current law.

AS 46.03.760 and 46.03.765 provide State courts with

authority to compel the payment of civil penalties and to grant

0 For example, section 113(h) of CERCLA, 42 U.S.C. 89613(h)
expressly prohibits federal courts from reviewing challenges to
compliance orders, except under limited circumstances, 1including
a suit brought by EPA to seek penalties for a violation of the
order.
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injunctive relief for violations of the State"s environmental
laws. But AS 46.03.870 nrovides that the bases for the
enforcement actions listed above "inure solely to and are for the
benefit of the state. . . ." Similarly, AS 46.03.890 provides
that only State officials are authorized to enforce the State 3
environmental laws.

The ability cf private citizens to enforce environmental
laws is a critical supplement to government enforcement because
resource constraints inevitably prevent governments from taking
all the enforcement measures that would otherwise be warranted.
Given the DEC"s severely limited enforcement resources (even if a
separate enforcement unit like the one recommended above were
available), citizen suits are necessary to present to the
regulated community a forceful and credible message that
violations of the State"s environmental laws will not be
tolerated.

Congress has wisely recognized the value of citizen suits as
supplements to governmental enforcement and thus provided
citizens with ample authority to enforce the federal
environmental laws.9 The record of citizens suits to enforce
these laws 1is a strong one. Citizens enforcement actions have

proven not to be unreasonable avenues for harassment of industry

9 See, e.g., section 505 of the Clean Water Act, 33 U.S.C.
81365; section 7002 of the Resource Conservation and Recovery Act,
42 U.S.C. 8 6972, section 304 of the Clean Air Act, 42 U.S.C. 8
7604; and section 310 of the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. & 9659.
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or the EPA, but to be valuable means for stopping major violators
whom the EPA had not been able to reach.
Full enforcement and, 1in turn, compliance with the State"s
environmental laws will simply not be achieved without the
ability of citizens as well as the government to enforce those

laws.
VI. THE LEGISLATURE SHOULD PROVIDE ADEQUATE FUNDING FOR
DEC TO FULFILL ITS LEGAL MANDATE OF PROTECTING
THE ENVIRONMENT
A State such as Alaska which relies on a healthy environment
for many of 1its economic mainstays such as tourism and fisheries
and yet persistently scrimps on environmental protection will
continue to run the risk of environmental and associated economic
degradation. Current funding levels for DEC not only preclude
effective enforcement, they also result in delayed and
inadequately researched permits as well as narrow interpretation
of regulations intended to protect the environment. Future
funding should provide for sufficient personnel, 1including
attorneys, to provide DEC the ability to more effectively enforce
Alaska®s environmental laws. A commitment to increased funding
would more realistically reflect the immense mandate of
environmental protection assumed by DEC and the importance
DEC"s success in assuring that tic e will be a viable environment
for Alaska®s long term needs. We will be working shortly

towards providing the legislature with some recommendations for

DEC budget needs.
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Senate Bill 497
The Department strongly supports this legislation. As has been

so aptly pointed out in the aftermath of the T/V Exxon Valdez,
the key to dealing effectively with a major oil spill 1is

prevention. An active role on the part of the regulatory
agencies in preventing a spill is essential. This principle
applies as well to preventing other kinds of environmental
pollution. Senate Bill 497 would provide some of the necessary

tools to streamline the enforcement processes and enable the
Department to encourage compliance with existing regulatory
safeguards.

This bill addresses four major issues: access, administrative
penalties, compliance orders, and environmental audits. Each
issue is addressed separately below.

ACCESS

The ability to inspect to determine whether pollution violations
are occurring is a necessary component of a credible enforcement
program. Current practices have prevented the Department from
gaining access quickly when necessary. Current law requires the
con? ent of the facility owner or obtaining a search warrant
before possible violations can be investigated, often leading to
the dissipation or dispersal of t"e pollution before the
Department can enter and gather the evidence necessary to charge
the polluter with a crinme.

Section 1 of Senate Bill 497 adds to existing authority the right
to copy records. Section 2 allows reasonable access to regulated
facilities for the purpose of investigating actual or suspected
pollution violations without the consent of the owner. The
proposed changes 1in this bill should significantly improve the
Department®s ability to investigate violations.

ADMINISTRATIVE PENALTIES
Penalties are an important enforcement tool that reduces the

economic incentive to violate existing environmental laws. The
Department currently has two avenues to pursue when a violation
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occurs: 1) issue or negotiate a compliance order requiring
corrective action, or 2) commence a judicial enforcement action.
The ability to assess administrative penalties would provide a
process to impose a financial incentive to comply with the law.

Administrative penalties procedures already exist in 28 other
states and are used extensively by the federal government. They
have proven to offer an efficient and fair means of enforcement.
Handling matters administratively, rather than judicially, is far
more expeditious and cost effective for both industry and the
Department. Development of sound administrative penalty criteria
and establishment of a consistent track record when penalties are
imposed adds fairness and certainty to the process. The
administrative penalty process also allows for judicial review,
should the violator choose to contest the decision.

COMPLIANCE ORDERS

An essential component of a sound, effective environmental
enforcement program 1is the ability to issue compliance orders
without cumbersome procedural delays. The Department cannot
currently issue a compliance order to stop ongoing pollution or
commence cleanup of a contaminated site without a lengthy hearing
process.

Section 5 of Senate Bill 497 would allow compliance orders to be
effective immediately, so that pollution will stop and clean up
will commence. This process would prevent delays from being
introduced when the goal is to promptly eliminate risks to the
public health and environment.

A person®s right to contest liability or seek contribution from
other responsible parties is not curtailed under this section.

An affected party has 30 days to request an administrative
hearing which can be elevated to a judicial review if necessary.
A request for an administrative hearing, however, does not affect
the provisions and deadlines set out in the compliance order. In
essence, this section provides that rights and liabilities can be
litigated after the fact, while protection of the public health
and environment must take place immediately. This is essentially
a reversal of the existing situation. This 1is an important tool
for the Department®s enforcement program.

ENVIRONMENTAL AUDITS

Section 6 of Senate Bill 497 would allow the Department, as part
of an ongoing enforcement action, to require an environmental
audit to be performed by an independent contractor selected by
the person required to conduct the audit. The Department retains
authority to approve the selection of the contractor.
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Audits have proven to be beneficial to both industry and
government because they insert a neutral, yet qualified party
into the process. Environmental audits have also been a part of
effective prevention programs because potential problems can be
identified before reaching unmanageable or catastrophic
proportions.

The four components of this bill will significantly add to the
Department®s ability to protect the public health and the
environment through a more efficient, effective enforcement
program.
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“What tends to happen
is DEC will get
dragged into a septic
tank argument and it
will drain away as
many resources as
fighting,for instance,
the Alyeska ballast
water treatmentplant.
There's a real problem
with priorities within
DEC."

rv* Ubonson, Exocuttvo Dktctof
Alaska Conttt let Ih« Envkonrrmnl

Akuka Ok SpH Commission
flooring, 9/21/if

Recommendation 13
Enhanced regulatory
strength

 |dentify unmet needs and recommend priorities, strategies and
obstacles to achieving them;

» Encourage coordination of spill prevention and response programs

currently spread among several agencies that cumulatively deserve
high priority;

» Make budget and resource allocation recommendations;

» Evaluate programs and recommend elimination of marginal activi-
ties;

* Recommend changes based on new technologies and scientific
impacts;

» Designate advisory panels, if deemed necessary, including appro-
priate representation, ex-officio, of appropriate departments of the
state and municipalities, regional oil spill authorities, representa-
tives of fishing and environmental groups, and shippers, owners
and residential groups on the pipeline route; and

* Issue an annual report and safety assessment. Reports to the
governor should include regular statistical and special reports on
accidents and near-misscs, the status of major risks, the perform-
ance of state and federal agencies, and long-term options for
irr proving safety.

The state should expand and exercise its regulatory authority over
environmental safety. Measuies voluntarily adopted by industry should
be backed up by state regulation. Federaltechnical standards and safety
requirements should not preclude more stringent state standards.

The State of Alaska currently does not exercise its full power under the
U.S. Constitution toregulate environmental safety. Recent congressional
enactments and judicial decisions make it clear that Congress does not
intend that states should hesitate to protect local environments with
greater stringency than the minixnums established under federal law. The
state should have the power, for example, to prohibit vessels from
entering or departing Alaska ports and waters under unsafe circum-
stances.

Regulatory effectiveness also should be improved through assessment of
administrative and civil penalties to encourage prevention, no preen-

22 Spl: Reportofibo AJaUia OfSpU Commkgcn



forcement review of compliance orders, er.yironroental audits, stronger
criminal penalo'es, and statutory provision for citizen lawsuits. Private
voluntary prevention measures, though commendable, are often ignored
as memories fade unless backed up by state regulations.

The state should renew and strengthen its authority to conduct Inspec-
tions and spill response drills on vessels calling at Alaska ports and
marine terminals.

The Valdez tanker fleet, built id the 1970s is approaching obsolescence.
Structural weaknesses, technical malfunctions and other equipment prob-
lems can be expected to increase in frequency and seriousness.

Inspections and reports, done in cooperation with the Coast Guard or
alone, should include examinations for structural integrity and environ-
mental hazards. Inspection duties may be allocated between the harbor
administration office proposed in this report and the Department of
Environmental Conservation. State authority should include the power to
levy substantial summary civil fines for interfering with inspections or
failing to cooperate with response drills.

The lack of any quality control or assurance program on tanker operations
from Prince William Sound or Cook Inlet allows serious hazards toarise.
Coast Guard authorities already perform inspections on tankers calling at
Valdez, but state inspection would provide an added measure of safety. In
the past, when the state and the Coast Guard both inspected vessels, the
two agencies reenforced each other’s effectiveness. When the state was
stopped from making inspections on the grounds that the activity was
exclusively federal, the quality of Coast Guard inspections declined.
Inspection by two governments is not needless duplication but needed
redundancy, providing a greater measure of safety.

The "two-tier” system of quality control was adopted during construction
of the trans-Alaska pipeline. The value of the two-tier system has been
reenforced by the National Aeronautics and Space Administration
experience with space disasters. The official inquiry into the 1986
Challenger space shuttle explosion found that system capabilities had
been stretched to the limit in the winter of 1985-86 to support the flight
schedule ofthe shuttle program. System capabilities for shipping oil from
Valdez were similarly stretched to accommodate increasing throughput
of the trans-Alaska pipeline to 2.2 million barrels per day without
increasing other elements of the system, such as tank storage capacity.

Recommendation 14
Strengthened state
inspections

“We are obligated to
provide systems which
enhance marine
transportation safety,
and we do it

economically."

Jeny At&and, Prmkhnt, ABCO
Marino, inc.

Atmka OfSpf GotrmMon
tmartng, f/1/09

Slot* Regulation and Ov*a*ghf



Al aska State Legislature

P.O.Bo* Y
Jun««u. AK 9981i-3100
Phone: (907) 165-3991

Legislative Research Agency Fax: (907) 1633331

February 6, 1990
MEMORANDUM
TO: Representative Mike Davis
ATTN: Barnaby Dow

FROM: Leola Weimer 13”7
Legislative Analyst

RE: Administrative Penalties
Research Request 90.156

You asked which Alaska state agencies have the authority to assess penalties
for violations of their regulations and statutes. You also wanted to know if
agencies iIn other state governments have this authority. Specifically, you asked
how authority for imposing an administrative penalty has been granted to agencies
similar to the Alaska Department of Environmental Conservation (DEC); 1if the
Environmental Protection Agency (EPA) requires administrative penalty authority
for Resource Conservation and Recovery Act (RCRA) certification; and what the
fiscal impact of such programs might be.

Summary

In Alaska, the authority to assess administrative penalties is granted to certain
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.30-
44.62.630). Under this section, the DEC has limited powers of administrative
adjudication but does not have th? general authority to assess administrative
penalties.

Twenty-eight states and the federal government have administrative penalty
systems for enforcing RCRA standards. States which have adopted administrative
penalty systems have found them to save time and money; to be a more effective
means of enforcement; and to be a more equitable means of punishment.

The Environmental Protection Agency (EPA) and the General Accounting Office (GAO)
recommend that all states adopt administrative penalty systems to manage and
enforce regulations concerning the environment.

Administrative Penalty Authority

In Alaska, the authority to assess administrative penalties is granted to certain
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.300-
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44.62.630). The power of administrative adjudication is limited to the named
functions of the agencies listed under AF 44.62.330(a) (see Attachment A).

g- ther restrictions are outlined in AS 44.62.330(d). According to the Attorney
eneral, "The policy of 844.62.330(d) is to limit the adjudication procedure
set forth in the Act to procedural matters, and matters regarding which the
agency must make substantial determinations of fact."”l The purpose of this act
is to prescribe a fair procedure for determinations of fact. The powers of
administrative adjudication do not extend to situations where facts have been
determined by the courts.

Administrative penalty authority is a power commonly assigned to both state and
federal agencies. The Department of Public Safety"s ability to issue traffic
citations is a typical example of a state-level administrative penalty authority.
The Environmental Protection Agency™s ability to assess fines for pollution and
hazardous waste violations is an example of federal administrative penalty
authority. Some states have administrative law judges who determine the
penalties for a variety of violations; others rely upon hearing officers assigned
to specific agencies to assess penalties.

In general, the system of administrative law judyes and hearing officers 1is
preferred to civil or criminal court systems because less time and cost are
involved. Administrative law judges and hearing officers are able to solve a
greater number of cases in a shorter period of time. They are also able to
correct a greater number of violations. Strict administrative procedures and
penalty matrixes make enforcement procedures less arbitrary and more consistent.
Like a person who intentionally parks in a no parking zone, companies know in
advance what the penalties and procedure will be if they are found in violation
of certain regulations. *

Relying upon administrative law judges and hearing officers may foster a more
cooperative atmosphere between industry and administrators than is found in a
court room. However, if an agreement cannot be reached by the administrative
process, the right of appeal to the higher courts is always available under
administrative penalty procedures.

Department of Environmental Conservation (DEC)
The Alaska DEC has been given the powers of administrative adjudication under
AS 44.62.330(a) sections (27), (30) and (44) with reference to AS 17.20 (Alaska

Food, Drug, and Cosmetic Act), AS 18.35.010-18.35.090 (regulation of tourist and
trailer camps, motor courts, and motels), and AS 46.03 respectively.

1 1963 Opinions of the Attorney General No. 10, pp. 2-3.
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DEC procedure for determining violations and assessing penalties is outlined in
AS 46.03. IT an investigation or inspection uncovers a violation, the usual
procedure is to first issue a notice of violation which spells out the statute
or regulation violated and describes what needs to be done to come back into
compliance. If this does not resolve the situation, or if a situation is more
serious and complex, a compliance order 1is issued.

Compliance orders may be 1issued either with the consent of the violator or
unilaterally by DEC. Compliance orders by consent are a binding contract where
the violator agrees to meet a specified compliance schedule. An agreed amount
of penalty may be levied as part of the compliance order or as punishment for
not meeting the compliance schedule. Unilateral compliance orders, on the other
hand, are not contractual 1in nature and do not include fines or penalties.

If a violator fails to follow either a consent or unilateral compliance order,
DEC may then file civil or criminal charges. The commissioner of DEC also has
the authority to put an immediate stop to a violation by issuing an Emergency
Order.  Emergency Orders are typically 1issued only once or twice a year and
involve violations which have a high potential of causing a public health hazard
(e.g., broken sewage line). If the violation is not grievous but nonetheless
a relatively major problem (e.g. the discharge of muddy water into a spawning
stream), the commissioner may seek an injunction from the court.

Other States

Twenty-eight states have adopted administrative penalty systems For the
enforcement of their environmental protection statutes. The systems in three
of these states 1is described below.

State of Washington

Washington State"s Department of Ecology has authority to levy penalties of up
to $10,000 per day for violations of the state"s environmental protection
statutes. Once a violation 1is discovered, the commissioner issues a notice of
violation describing the regulations violated and amount of penalty assessed.
Accompanying the notice of violation is an order for corrective action to be
taken. Refusal or failure to comply is considered a separate violation and
allows for additional penalties. The violator has ten days to appeal his or her
case to the Pollution Control Hearing Board. This board is appointed by the
governor and 1is under the jurisdiction of the Department of Ecology. The
Pollution Control Hearing Board then conducts a formal hearing and passes
judgment as to the appropriateness and amount of penalty assessed. This decision
may be appealed to the Washington Superior Court.
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According to Jerry Ackerman, Assistant Attorney General for the Department of
Ecology, most notices of violation and compliance orders are not appealed. The
few cases that do go bofore the Pollution Control Hearing Board take an average
of ten to twelve weeks to resolve (as compared to the previous judicial system
that took an average of one and one half years to complete). Of those cases that
receive hearings, approximately one quarter are appealed to superior court.

State of California

When a violation of the environmental laws of California 1is discovered, the
Department of Health Services may issue simultaneously a corrective action order
and an administrative complaint. The corrective action order 1is like a
compliance order and outlines the specific steps that must be taken to come back
into compliance. An administrative complaint is like a civil penalty with a
maximum of $25,000 per day. Upon receiving an order, a violator has ten days
to request a hearing. Independent hearing officers are appointed from the Office
of Administrative Hearings, Department of General Services. After receiving the
hearing officer"s decision, either party has thirty days within which to appeal
for judicial review. Penalties and corrective action, however, are not postponed
by either the hearing or appeals process.

California has three classes of penalties: 1) the "Toxic Ticket™ 1is similar to
a traffic ticket. For minor violations, inspectors may issue corrective action
orders and administrative complaints of up to $500 on site; 2) moderate
violations are handled under the newly developed "Desk Cvder."™ After completing
an inspection an investigator may fill out a more detailed report and issue a
penalty of greater than $500; and 3) "Correction Orders" are reserved for the
major violations. They require greater documentation and carry heavier fines.

According to Bill Soo Hoo, Legal Council for California®s Department of Health
Services, in the past two years only four cases have received administrative
hearings and one corrective action has been appealed to the courts. In FY 89
the department collected a total of $1,147,000 from judicial penalties and
$2,926,500 from administrative penalties.

State of Oregon

Oregon has had a system of administrative penalties since the early 1970s. The
Department of Environmental Quality (DEQ) has the power to issue a five-day
warning letter and order of compliance and penalty. Five-day warning letters
may be waived in cases where the public health 1is endangered. After receiving
notice, a violator has twenty days to appeal its case to the Environmental
Quality Commission. Members of this commission are appointed by the governor.
Typically one hearing officer reviews the case and holds an informal trial with
presentation of evidence and cross examination of witnesses. The hearing officer
then has a maximum of 90 days in which to decide the final order. This decision



Representative Davis
February 6, 1990
Page 5

may be appealed within 30 days to the five-member board under the Environmental
Quality Commission. Their decision may in turn be appealed to the Oregon State
Court of Appeals.

According to Van Skollias, Director of Enforcement for the DEQ, only a few of
the Environmental Quality Commission®s decisions have been appealed to the state
court. In an effort to make this system more efficient and equitable, a formal
penalty matrix was adopted in March 1989 (see attachment B). The matrix
classifies the severity of violation and takes into consideration such things
as prior violations, economic gain, cooperation and economic conditions. Since
the adoption of the matrix, both the number and amount of penalties collected
has drastically increased. In 1988, Oregon DEQ recovered $78,000 in penalties.
After the adoption of the matrix, they collected $392,000. The largest fine
collected was $80,000 in an asbestos case with multiple violations. The average
fine was under $10,000.

New Federal Requirement

Additional support for the adoption of administrative penalty systems has come
from the Environmental Protection Agency (EPA) and the General Accounting Office

(GRO).

Currently states may have either administrative or judicial penalty systems to
qualify for Resource Conservation and Recovery Act (RCRA) authorization.
According to Betty Wise, Director of Region Ten RCRA Programs, the EPA has
decided to change this policy and make both administrative and judicial penalties
a requirement. An announcement is expected to appear in the Federal Register
in March or April of this year.

Last year the EPA held two conferences on the proposed RCRA rule changes. At
both the East Coast Conference and West Coast Conference, administrative penalty
systems were the major topic of discussion. In 1988 the GAO conducted an audit
of EPA RCRA enforcement programs and found the lack of administrative penalty
systems to be a major obstacle to implementing EPA"s standards of "timely and
appropriate.”

According to Jeffery Mach, Chief of Solid & Hazardous Waste Management Program
for DEC, Alaska intents to apply for RCRA authorization in early 1992. If these
expected rule changes go into effect, Alaska will be required to adopt an
administrative penalty system before it can receive RCRA authorization.

I hope this information answers your questions. If you would like additional
information, please contact this agency.

Attachments



ATTACHMENT A

Alaska Statute 44.62.330
Article 8. Administrative Adjudication
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Sec. 44.82)90. Application of AS 4462330 — 44.62.630.
Il Th* procedure of the atat* board*, commission*, and officer* listed
in this subsection or of their lucetMora by reorgamxation u-rjer the
constitution ahall be conducted under AS 44.62.330 — 44 62.630. Tins
procedure, including, but not limited to, accusation* and statement* of
(aauaa. aarvica, notio* and tima and place of hearing, »ubpoenaa, depo-
aitiona, matter* concerning evidence and dociiion*. conduct of hear-
ing,judicial review and aoopa ofjudicial review, continuances, recon-
aideration, rein*tatem*nl or reduction ofpenally, contempt, mail vote,
oath*, impartiality, and aimiler matter* shall be governed by this
chapter, notwithstanding aimiiar provision* in th* aUtute* dealing
with tha stale board*, commissions, and officer* listed W here indi-
cated, the procedure that shall be conducted under AS 44.62 330 —
44 02 630 ia limited to named Amctiona of th* agency,

ill /Repealed. f 5 ch 139 SLA 19901

121 Board of Chiropractic Examiner®*;

(31 Board of Denial Examiners;

o

1 4math tHlAa A TIVSWINT I «.«*"(

141 Stata Hoard of Reglatraticn for Architect*, Engineer* and Und

Surveyor*.

161 //(ape*fed. f 13¢ch A/lsu 19791

161 Hoard of Examiner* In Optometry,

(71 /Regaled, * 3 eh 199 SIA 1990 |

(Hi Htala Medical Hoard,

(01 Division of land* under Alaska land Art where applicable,

110) Hoard of Nursing,

1111 Hoard of Pharmacy;

(121 Hoard of lhibllr Accountancy;

1]13] Department of labor aa to functions ratallng to employment
aecurily only a* provided In (c) of (hi* eertlon;

1141 lleal Estate Commission;

(15) Alsske Worker* Compensation Hoard, where procedure* are
not otherwise expresaly provided by the Alaska Workers' Compensa-
tion Act;

(Ifll DepartmentofTransportation and Public Facilities, as to func-
tions relating to aernneuliri and communications.

117) /Hepealsd, 119eh 131 SLA 19901

lift) /Repealed. +49 eh 94 SIA 19901

<191 /Re,waded, 194 eh 169 Sly, 1978.1

120) /Repealed, jl1l6eh 92 SLA 1992.1

(2)1 /Repealed, 194 eh 169 SLA 19791

(22) /IRepe*/ed, flleh 181 SIA 19761

(2.3) Department of Public Safety, aa to suspension or revocation of
a aecurily guard's license under AS 18.66.400 — 18 65.490;

(24) Department or Health and Social Services, under AS 47.35,
relating to boarding and foeler homes for children;

(26) (Repealed, f60 ch 98 S 1A 1966.1

(26) /Repealed, }4 ch120SLA 1971)

(27) Department of Health and Social Service* and Department of
Environmental Conservation under AS 17.20 (Alaaka Food, Drug, and
Cosmetic Act), and Department of Commerce and Economic Develop-
ment in connection with the licensing ofembalmern and funerul direc-
tors under AS 08.42;

(28) Department of Health and Social Services nnd the lloapitHI
Advisory Council,under AS 18 20.010 — 18.20.130;

129) /Repealed. f4 eh120S 1A 1971.1
(301 Department of Environmental Conservation, under AS

18.36.010 — 18 36.090, concerning the regulation of tourist and
trailer camp* motor courts, and motels;

131) IRepealed, t 40 ch 206 SLA 1976.1

(32) IRepealed, f 1 cli 106 SIA 1970.1

(33) Board of Marine Pilots;

(34) Alaska Police Standards C until;

(35) Big Game Commercial Services Board;
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| 44 62 330 Alaska Stavum?* 4 44 42 310

<361 Doan) of Diapvnxlng Opticiona;

<37< IRcpoaled. | 20 ch 110 SM 1981 |

<361 /Expired punuuntto 4 3ch I128SLA 1971,tmf 7ch 108SI-A
1973 1

m39>Alaska Pubhc Oflic** Commiaaion;

<40< Roan) of Fohrrioo.

l41<Hoard of Game;
<42< lh« l)«partm»nl of Education and tha fVofaaaion*! Teaching

PranitM Comroiaaion with rvgard lo proceeding* to revoke or suspend
a teacher* certificate under AH 14.20.030 — 14.20.040 and AH
14 20 470<aX4>;

<41i Alaaka Commiaaion on f'oataecondary Education under AH
14 46 aa to denial ofapplication* and revocation of authoriution* and
permits;

<44) Prf ~—--—-* of Environmental Conearvalinn, except to the ex-
tent that AS44.62 360 — <4 62 400 are inconaialent with the manner
la which prwewadinga era initialed under the proviaiona of AH 46 03;

1451 Umvereity of Alaaka, except to the extent that ita inclusion la
inconaialent with the proviaiona of AS 14 40;

<461 /Repealed, | 77 ch 14 SLA 10871

<471 Board of Baycholngiat and Psychological Aaaociate Examinera;

14Hi the Department of Fiah and Game aa to functiona relating to
the protection of fiah and game under AS 16 05.670;

1491 Board of Veterinary Examiners;

1501 Board of Nursing Koine Administrators,

<511 Board of Barbers and Hairdresser*;

152i Departmentof Natural Resources concerning the Alaska grain
reaerve program under former AS 03 12;

<53i DepartmentofCommerce and Economic Development concern-
ing the licensing and regulation of audiologiat* under AS 08.11;

<541 Departm-nlofCommerce and Economic Developmentconcern-
ing the licensing and regulation of hearing aid dealer* under AS
06 55.

Ib) The procedure of an agency not listed in (a) of this section shall
be conducted under AS 44 62.330 — 44.62.630 only a* to those func-
tion* to which AS 44 62 330 — 44 62.630 are made applicable by the
statute* relating to that agency.

ici Judicial review and scope ofjudicial review ofall final decisions
of the commiaaionar of labor on an appeal relating to employment
security shall be in accord with this chapter notwithstanding any-
thing to the contrary in AS 23.20 (Alaska Employment Security Act).
All other procedures of the Department of Labor relating to employ-
ment security shall be as provided in AS 23.20 and the regulation*
under AS 23.20

tdl Except in a case of reinstatement or reduction of penalty, the
proviaiona of this chapter do not affect statutory provision* concerning
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Il civil or criminal penalties;

44.62.330 WTAtK (iOVKKNMKNI « ole< <14 1111

(2) additional relief by u\junrtion or restraining order;

(3) penalty provisions relating

to suspension, revocutiun, reisan-

anr«, and other similar matters of licenses, permits, lenses, conces-

sion*, and other similar matters,

<41 related mailers that in their context du not relnte In procedure

If 2 Ich 21 ch 143 8I<A 1951. atn |

14 th 2 SLA 1964.nm 4 Hl)ch UH

SLA 1966;am | 2ch 120SM 1966;am 4 1ch 56 SLA 1967, uni a 16
ch 143 8LA 1966, am 4 2 ch 63 SLA 1969; am 4 2 ch 116 SI.A 1969,

am Il 3,4ch 106 SLA 1970, am |

6 ch 104 SLA 1971;am | 4ill 120

SM 1971;am | 2ch 178 SLA 1972; nm 4 6ch 179SLA 11172.nm 4 2
ch 17 SLA 1973;nm | 1ch 45 SLA 1973;am 4 2 ch 62 SLA 1973, urn
4 2ch 7 FSSLA 1973; am 4 0 ch 70 SLA 1974. am 4 2 ch 128 SLA

1974;am | 6 ch 9 SLA 1975; am |

25 ch 26 SLA 1975; am 44 39. 40

ch 206 SLA 1975;am | 4ch 26 SLA 1976;nm 4 2ch 69SLA 1976, urn

I It ch 181 SLA 1976; am 14 13.

106 ch 218 SLA 1976; urn 4 IH ch

220SLA 1976;am | 9ch 46 SLA 1977, am 4 3 ch 140SLA 1977; nm
I 54 ch 169 SLA 1978, am | 10ch 59 SLA 1979; urn 4 23 ch 58 SLA
1980; am | 3 ch 84 SLA 1980; am 44 49, 60 ch 94 SLA 1980.am 4 15
ch 130 SLA 1980; am | 12 ch 131 SLA 1960; urn 4 15ch 141 SLA
1980; am 11-4,5ch 159SLA 1980, nm 4 20ch 110SLA 1981;nm E.G.
No. 61, 44 38,39(1981); am 4 16ch 82SLA 1982;am 4 2ch 100SLA
1983;am | 124ch 6 SLA 1964;am | 11ch 131 SLA 1986.urn 4 77 ch
14 SLA 1987, am 4 12 ch 37 SLA 1969)

Effect of aanendroanU. — The IBM
amendment added paragraphs Iftll and
(M1 of aubeection fal

The 19H7 amendment repealed para*
graph (aM46), which read "Department of
Commerce and Economic Development
concerning the flattery enhancamanl loan
program (AS 16.10500 — 16 106201"

The IB69 amendment, effective May 12.
1089, aubatituled "Hi* (lama Commercial
Srrvicea Board" for "Guide Licensing and
Control Hoard" in paragraph tiMMftl

Optrloaa of aliomay general. - The
purpoee of the adjudication procedure la lo
prescribe a fair procedure for determine*
tiona of fact; thia ia indicated liv para-
graph (dW41, which accepts from the a<Ou-
dication procedure related mailer* that in
their ronteal do not relate to proewfurr
I(HU Op Att'y Oan. No. 10.

The policy of aubeection Id> of thia arc*
lion ia in limit the adjudication procedure
aet forth in the Administrative IVocedure
Act to procedural mature, and mature re-

nding which the agency muel make aub*

ntial determination# of fact. 1961 Op
Att'y Gen, No. 10.
The words of auhaection (di. "in a case of

reinstatement iir reduitinn of penally."
refer lo AS <462 ft.VI. which provide* (Hal
a person who*? litenN* m revoked ur hum
pended may |*Litinn (lie agi-ncv lor mil

alatemenl ur rrdmtioii of |nwiili> oiler
one year from the i-ffrrlive dull* id the il*
cieion or from the ilit* id denial nf ihe
s]i-(r)nilar petiiiun 196) Op Att'y (Jen . No

Th* mcuHitliiin *m| hi-.iring pron-dun*
Act wan nut nppliriihlv to the mhw|h-himii
or ravnratmn id hilii<ir lii*iim*h hy the Al
ctilmlic llevernge t'millid linnrd niter u
ctinviclinii id ii hii-inui* « in (mil oM-hih
a* net forth in farim-r AS 114 Ift ligNhr
IIHi) Op Ally lien . No |H

The eacepi mw**! Inrth in wiilm 4 UnM'ili
refer In miliiiiliimm iii whuh then* n in*
Llend for Ihe ngeni v In iniiki* h ili li-miiiiim
lion nf full MME»Uih fd* tlhim- I« <n ih
termmed hv th* cmiHs IIH] Op All'v
Gen . Nn 10

Where the power In Mip|Nnd nr revnke n
license ia implied hy the -Liiiitnrv author-
ity to laMue a litem**. n i« clear ihat mik-
panaion or revoralmn may In* ordered only
after formal eituuliun and hearing aa re-
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by 1An Amiiurtowdive Pn(«l«tt

A«l IftU Of All> Gen.. N# 19
Not *11 af this fhapter. M *1 relate* lo
w k ff* cotnp#nstiCNi pcncenling*. ha*
l«rvo rrp”ilrd bv implication lor #»am
pi# th# Alaaka Worker* Compensation
Art » ailml aa U judicial review and Ih#
srope af judicial review Thia chapter
tlwr*for* applies. sincr tharT la nothing in
ihe Alaaka Worker* Compensation Act
« hoch rrrrrrt ih# aam# ground or which ia

NOTES TO

flawed if Govern##* of Alaska Bar
Aawociatioo. - Th# legislature eiprruly
included th# Board of Governors of th#
Alaska Bar Association aa an agrncy aub-
jed to th# adjudicative procedurra of the
Administrative Procedure Act '‘AS 44 62*
under former paragraph «a"22* In re Pe-
terson. 499 P 2d KM <Alaaka 1972*

Adaalniet/ative  responsibility of
Alaska Bar. — While Ihe supreme court
ultimately raeervea the authority to drier-
mine whether or not an applicant should
he admitted to the bar. considerable ad-
ministrative retponnbilily ha* been dele-
gated lo the Alaaka Bar Aaaociation Inre
Peterson, 499 P 2d 304 |Alasks 1972).

Applicability to worker* compensa-
tion proceeding*. - The legislature in-
tended lo substiti . upon the effective
dale of the Administrative Procedure Act,
the judicial scope of review aa provided
therein foe the judicial scope of review aa
provided in th« Workers' Compensation
Act Manlhev v Collier. 367 P2d 8H4
*Alaaka 1962s

The superior court ia controlled by the
Adrmrusirevive Procedure Act in proceed-
ing*. or in * review of proceedings from
the Alaaka Worker* Compensation
Paard See Manlhey v. Collier. 367 P2d
3A4 (Alaaka 19fl2t Bui see Aleutian
Home* v Kiacher. 41A P 2d 769 (Alaaka
1960*

The Administrative Procedure Aft IAS
44 62< is applicable to Worker* Compen-
sation Board htanng* eicept where other*
wiae tipreaaly provided in the Worker*
Compensation Act Employer* Com Em-
ployer* Com Union Ins Group v Schoen.
519 P 2d 619 iAlaska 1074s

Act applies to leasing procedure*—
The judinal review portions of the Admin-
istrative Procedure Art govern leasing
proct Jure* conducted by the Division of
Land* under the Alaaka Land Act
Alveaka Ski Cnrp v Mnldawnrlh. 426
P LA 1U06 +Alaska 1967.

Allabka Stati/fbxh

14.62.30

mn.nsntenl with proviaiona in ihia chap-
ter relating In judicial review and the
scop# of euch review 1919 Op, Att'y 0#n,
No 24

Hul thia taction and AH 44 62 400 were
sup#r»dad with reapecl to worker* com-
pensation hearing* liv AH 2.130.11ft and
2110 lift of ihe Alaaka Worker* Com-
pensation Act 1919 Op Att'y G*n, No.
24

DECISIONS

Rut art I* twrmlwwtio* of fraudag
h assa — The adjudicatory provision* of
the Alaska Administrative Procedure Act
do not apply to the trrminalicn of grating
lease* by the slate Division of |%anda
McCarrey v Conimuuioncr of Natural Re-
sources. 626 P 2d 1353 (Alaska 19741

Nor to local school boards. — Th*
Adminiclrativr Procrdur* Act by its ex-
prea* leuca doe* not apply to local school
hoards Matanuska-Susitna Borough v
Lum, 63H P 2d 9y4 (Alaska 1976».

Nor to board* of adltiatmo«L —
Boards of adjustment are not included on
the list tn subsection fa> of agencies,
boards ar.d administrative bodies specifi-
cally subject tu this chapter Gall v. Stan-
ton. 191 P.2d 960 (Alaska 1979)

Under subsection Id), a hoatring Is
wot rvqulrwd before an alcoholk b*v-
ermf# dIspsnaary licoaew Is suspended,
although it would be nemuiuible if the Al-
coholic Beverage Control Board ehoa* lo
grant il Frontier .Saloon, Inc v ABC Bd ,
524 P.2d 657 (Alaska 19741

Burden of proof. — While the Alaaka
Administrative Procedure Act. does not
specifically alate who has the burden of
proof in administrative adjudications, it
does provide in AH 44 62 46<He) that
"Nothing herein shall be construed to al-
ter the ordinary rule* of burden of proof of
judicial proceeding* in Alaaka " The fore-
going provision coupled with the fact that
under the Administrative Procedure Act *
hearing Lo determine whether a license
should be granted, uwued ur renewed shall
be initiated by filing a "statement of ia-
sue*” which must be served upon the per-
son seeking the issuance or renewal of the
license aa the respondent 1AS 44 62.170,
AS 44 62 360). and against which the re-
spondent may defend hv filing a notice of
drfenae IAS 44 621910 impelled the su-
preme court to lhe conclusion that th*
burden of proof on the iMue raised hv e
statement of issues was upon the stale
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Alaska ABC Bd. v. Malcolm. Inc, 191
P 2d 441 fAlaska 1964)

Applied in Vick v. Board of Klee
Kimra, 626 P.2d 90 (Alaska 1981)

Quoted In Pan Amanran Petroleum
Corp v.Shall Oilt'o, 466 I*2d 121Alaaka
19691

BUted in Forth v. Northern Stevedor-
ing A Handling Corp. 1H5 P2d 944
(Alaaka 1961), Unicw Oil Co v. Stale
Dep’t of Natural Re*ourre*. 626 P 2d 1357

Collateral reference*. — 1 Am. Jur.
2d, Administrative l-aw, | 138 et *eq

8tat* (iuvkhnmknt

| @\ EL

(Alaska 19741, Wien Air Al#»kn Inr v
Department of H*veii|t*. 617 I'2i! Him?
(Alaska 1‘»Met

Cl(ed tn Mobil Oil I'nn» v leant
Boundary iNiinm'n. 1IH 121 92 'Alh-Vii
19741 Sisters ul I'nividi-mr in Wndi. Ini
v. Department *( Health & Hmial $-n%
648 I* 2d 971) tAl.uka I'IM2». Kimii I'etiin
aul* Borough v Slate, Ih-p't nl (“immu-
nity & Regional AlTaira, 711 I*2d 14
(Alaaka 19n8i

73 CJ.fl, Public Adminiatrntive Low
and Procedure. 4 111 et sei]

Sec. <4.62.340. Delegation of power hy ngrnciea..ni An ng.-ncy
tinted in AS 44.62.330 may delegate the power to act. In hear, unit tn
decide, unlesa exprraaly prohibited by luw.

(bl In a law enacted after April 29, 1969, when- the wn.-d "ngi-ncy"
alone ia uaed, the power to act may be delegated by the agency, and
where the words "agency itaelf are uaed. the power to art may nm lie
delegated unleaa a atnlute relating In that agency anthnrir.ea Ihn dele-
gation ofit* power to hear and decide. tS 1.1 Kelt 2uh I-hiSI.A 19ri!l.

NOTEB TO DECISIONS

Alaaka TVanaporta.lon Commiaaion
aaamplod, — Kormar AS 4207 15l.al
apaaiflcally aiempled tha Alaaka Trana-
portation Commicafon from (ha require*
mania of both (hia aeelinn, forbidding tha
dalagation of the haartng powar ahwenl aa*
praaa aUlutory aulhorliatinn. and Ah
44.62 ftOO. requiring the hairing olTlcar lo

Collateral rafarancaa. — 2 Am. Jur.
2d, Adminialrativa Law. Il 22t lo 226

prapara a pm|a—eH tft-ciaiun nod ftrind-
ding member. if ilia upplneldi- gutmi*
mant agency fn-mvnling nit tin- deri.mn if
Ihey have nut heard (hr i-vith-mi- Aln.kn
Trinap Comm'n a landfu, W.2 I* 2d 4»2
(Alaaka 10701

Cltad in In n- IVIrrann. 4-H 1-2d lilt
Alaaka 10711

73 C .S, Public Adminnlruliac lain
and Pnxaduia. | M

Sec. 44.02.350. Appointmentofhearing officer*, inl The gover-
nor nhall aaaign a qualilied, unbiaaed, and impurlml hi-uring nllicer,
with axperienco in the general practice of luw, tn conduct henrings
under this chapter. The hearing officer muy perform other duties in
connection with the administration of thia chapter and other liiwk

(b) An agency with hearing oflicera may continue theiremployment
an hearing officers on an unbiased and impartial bimio within the
particular agency and may hire additional officers and prescribe addi-

tional qualification.!.

(c) A hearing officer hired after April 29, 1959, except to conduct
hearinga under AS 23.20 (Alaaka Employment Securit- Acti. thiill
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Hammer aw ay

Polluters, take note: The state
Department of Environmental Quali-
ty is serious. It no longer is willing to
be ignored by you. Its reputation as a
regulatory wimp is no longer
accurate.

So far this year, DEQ. has levied
more than $355,000 in tines against
polluters — four times the amount it
levied against individuals, industries
and governments in any other year.

Offenders — as well as the press
and others — pay attention to fines.
They do not guarantee compliance,
but they do assure a response. Warn-
ings without penalties breed con-
tempt.

The Oregon Environmental Quali-
ty Commission revised DEQ’s
enforcement policy last February
with these goals in mind:

» Write a consistent and fair but
firm enforcement policy that lets vio-
lators know that fines will not bo
used as sparingly as In tho past.

» Write a policy thct reflects pub-
lic expectations. The commission

on polluters
lie wants polluters punished.

* Provide DEQ Director Fred Ha
sen with a procedure to set cons
tent and rational penalties statewid

Prior to adopting these goals, DE
directors had broad discretion in si
ting penalty amounts. Most of tl
agency’s directors, including Ha:
sen, have been too lenient.

The penalty guide embraces
variety of factors, including severi
of the environmental damage, intei
(whether the violator had received
prior warning or had been cooper
tive), prior violations, negligence ar
whether the violator received a
economic benefit from the violation

The agency should continue |
refme its enforcement policy in 19
The goal, of course, is to increaj
compliance, preferably voluntaril;
rather than to jack up the fine
received. But this is a hammer-ant
nail process: Many of the nails (con
pliance) probably won't be ramme
home without the hammer (fines).

So, hammor away — ospeclall
when public health and safety ar
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Al aska State Legislature

P.O. Box Y
Juneau, AK 99811-3100
Phone: (907) 163-3991

Legislative Research Agency es (007 1633301

February 7, 1990
MEMORANDUM
TO: Representative Mike Davis
ATTN: Barnaby Dow

FROM: Leola Weimer j\)>"
Legislative Analyst

RE: Administrative Penalties
Research Request 90.155 (Supplemental Information)

You asked for additional information regarding federal and state administrative
penalty systems. Specifically, you wanted to know if there were any existing
programs which utilized 1) administration access to facilities without search
warrant; 2) environmental audits; and/or 3) compliance orders without "pre—
enforcement review."

Summary

The Environmental Protection Agency (EPA) and most state environmental agencies
have the authority to enter a site without a warrant. Inspectors are often
required to show proper identification or present a written order from their
department to enter premises at "reasonable times." IT access is denied,
agencies may apply for a search warrant from the courts.

Environmental audits are widely used by the EPA in their monitoring and
enforcement programs. Audits may also be conducted voluntarily on the part of
the company or as part of an administrative or judicial compliance order issued
by the state. Audits have proven to be an effective means of monitoring
compliance and trouble-shooting potential problems.

"Pre-enforcement review" of compliance orders delays action and penalties until
the appeals process is exhausted. EPA does not condone "pre-enforcement review"
provisions and encourages states to seek court-ordered injunctions or implement
cease and desist orders to prevent further destruction of the environment and
mandate "timely and appropriate™ compliance.

A summary of state administrative and judicial penalty structures is attached.
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Access Without A Warrant

The EPA and most state environmental agencies have the statutory right to conduct
investigations and periodic inspections of facilities under their jurisdiction.
In most cases, the right to access at "reasonable times" does not require a
search warrant. If access is denied, agencies have the right to seek a search

warrant from the courts.

Environmental Ptotection Agency

Section 307 of the Clean Water Act grants the EPA clear and uncontested authority
to inspect facilities and documents at reasonable times. Section 3007 of the
Resource Conservation and Recovery Act (RCRA) requires that a state®s inspection
authority must be at least equal to that granted EPA inspectors. If either
federal or state inspectors are barred from a facility or information, they may
seek a warrant from the nearest judge.

Washington

Washington statutes grant Department of Ecology inspectors the right to obtain
information and enter premises at reasonable times. Washington®s clean air
statute 70.94.200 states:

No person shall refuse entry or access to any control officer,
the department, or their duly authorized representatives, who
requests entry for the purpose of inspection, and who presents
appropriate credentials; nor shall any person obstruct, hamper
or interfere with any such inspection.

Section 90.48.355 of Washington®s water laws grants similar powers and provides
for the maintenance of confidentiality by providing that "no person shall be
required to divulge trade secret processes."

California

California state statutes provide for access at reasonable times without a
warrant. According to Mike Shepard, council for the California Department of
Health and Safety, access has never been denied to Health and Safety inspectors.

Oregon

Oregon has statutory provisions allowing access to information and premises for
inspection purposes at reasonable times. According to Larry Schurr, of the
Oregon Department of Environment Quality Enforcement Division, in the few
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instances that access has been refused, inspectors were able to obtain court-
ordered search warrants in a timely manner.

Environmental Audits

Environmental audits have proven to be an effective means of monitoring
compliance and trouble-shooting potential environmental problems. Although the
EPA does not have any specific regulations requiring the use of environment®ll
audits, they are commonly used by both the EPA and state agencies.

According to Zack Garitoli, from the headquarters of EPA"s Office of Waste
Program Enforcement, the EPA conducts environmental audits on a regular basis.
Companies may voluntarily provide an independent audit of their facilities or
the EPA may choose to conduct 1its own environmental audit. For routine
investigations, the EPA usually contracts with independent auditors. In the
case of serious violations or complex cases, the EPA will often require EPA
officials to conduct an audit of an operation.

Two types of environmental audits are generally used by the EPA: compliance
audits and management audits. According to a review of EPA"s environmental
audit procedure,

Compliance audits have been used where EPA finds that violations
discovered at a facility may be typical of violations at other
company facilities, given the company officials apparent lack of
familiarity with regulatory requirements. . . [and] Management
audits have been negotiated where EPA believed that a pattern of
violations resulted in large part from a lack of, or poor
functioning of, corporate environmental management or
operational controls (emphasis added).l

The EPA*s ENVIronmental AUdltlng PO“CQ/ Statement emphasizes that audits are to
complement inspections and are not be used as a substitute for regulatory
oversight.2 Audits conducted by EPA may make special considerations for the
protection of a business®s confidential material and trade secret processes.3

Like the EPA, states have not needed explicit regulatory authority to conduct

environmental audits as part of their environmental 1inspections and compliance
order enforcement. State officials 1in Washington, California and Oregon

Courtney Price and Allen Danzig, "Environmental Auditing: De1elafin1.a
'Pre enttéﬁ/ edicine”™ Approach to Environmental Compliance,” d 0S

nge EVIEW, vol. 19:1189, p. 1206.
21bid., p. 1190.

31bid., p. 1210.
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confirmed that although they do not have a specific program of regulated
"environmental audits,” audits may be conducted as part of their investigation
or enforcement process.

"Pre-Enforcement Review"

According to Zack Garitoll of EPA Headquarters in Washington, D.C., the EPA does
not condone 'pre-enforcement review" processes. EPA operates under the
assumption that their administrative powers give them the right to order
corrective action and assess penalties. Delay of action may be issued by a
court of appeals but is not considered automatic. Similarly, the EPA recommends
that if hearings or appeals processes impose delays 1in enforcement, states
should follow their corrective actions with court-ordered Injunctions or
emergency cease and desist orders.

Washington

If an order is appealed to the Washington Pollution Control Hearing Board and
a stay of penalty or corrective action is granted to the defendant, Washington
law requires the hearing board to give priority to the hearing. Emergency
orders and injunctive relief may also be sought by the Attorney General for the
Washington Department of Ecology.

California

In California, enforcement of an order may not be delayed by an appeal for
judicial review. According to Mike Shepard, council for the California
Department of Health and Safety, an administrative order is considered final if
1) it is not appealed within ten days, or 2) once an independent hearing officer
has issued a decision.4 The Department of Health and Safety reserves the right
to seek court-ordered injunctions and issue emergency orders or additional
penalties to bring a violator into compliance.

Note: this 1is a correction of information provided by Bill Soo Hoo from
the Department of Health and Safety on page 4 of 90.156. "Pre-enforcement
review" applies until a final administrative decision has been reached. If a
hearing is requested, enforcement may be delayed until the hearing officer issues
a decision. "Pre-enforcement review" does not, however, apply when an appeal
is made to the court system or in the case of judicial penalties. A defendant
may request a stay but it is not granted automatically. In the past two years,
only fpu-" cases have received administrative hearings and one corrective action
has been appealed to the courts.
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Oregon

In Oregon, the policy of "pre-enforcement review" prevails. An order 1is not
considered final until the appeals process has been exhausted. This includes
appeals taken to the Oregon State Court of Appeals. According to Larry Schurr
of the Oregon Department of Environmental Quality, 1if action or penalty is
delayed by an appeals process, the department may either seek a court injunction
to prohibit further harm to the environment and/or issue additional penalties
for continued violation. Each additional order must be appealed separately.
If an order is not appealed within twenty days of issuance, it 1s considered

final.

A summary of administrative and judicial penalties for each of the fifty states
is attached.

I hope this information 1is useful. If you have any questions, or would like
additional information, please call.

Attachment



VABLE 13

CTVTL PENALTIES UNDER HAZARDOUS WASTE LAWS

State

Alabama

Alaska
Arizona
Arkansas

California

Colorado
Connecticut

Delaware

District of Columbia
Florida

Georgia

Hawaii

ldaho

Administrative
Civil Penalties

$25,000/day ($250,000

“cap")
None
None
$25,000/day
$10,000/day
$1,000-$ 10,000/day

(Porter-Cologne
Act)

None

$25,000/day
"reasonable penalty"
(vioL of law, permit,
reg.)

$25,000/day (vioL
of order)

None

None

$25,000/day
$10,000/day

None

Judicial
Civil Penalties

$25,000/day (no "cap")

$100,000 plus $10,000/day

$10,000/day

None

$10,000/day

$25,000/day (intentional or
negligent violation or
violation of order)

$25,000-$20,000-$ 15,000-$ 10,000

$5,000/day (Porter-Cologne

Act)
$25,000/day
$25,000/day

$25,000/day

$25,000/day
$50,000/day
None

$10,000/day
$10,000/day

Note:  Penalty amount shown is the maximum assessment per violation unless

otherwise indicated.

Mote:  States that lack authority to impose administrative civil penalties absent a
violator's consent receive a "None" in the administrative penalties column.

T-45
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Administrative Judicial
State Civil Penalties Civil Penalties
Ilinois $25,000/day $25,000/day
Indiana $25,000/day $25,000/'day (plus an

additional $500/hour for violat-
ing any emergency order)

lowa $1,000/day $10,000/day
Kansas $10,000/day $10,000/day
Kentucky None $25,000/day
Louisiana $25,000/day $25,000/day
$50,000/day (order $50,000/day (order violation)
violation)
Maine None $25,000/day
Maryland $1,000/day ($50,000 $10,000/day
Pcapn)
Massachusetts $1,000/day $25,000/day

$25,000/day (for un-
authorized release,
handling without
license, failure

to report)
Michigan None $25,000/day
Minnesota $10,000 per inspection $25,000/day

(regardless of # viola-
tions or days; waived if
corrected within 30 days
of receipt of order)

Mississippi $25,000/day None

Missouri None $10,000/day
Montana . None $10,000/day
Nebraska None $10,000/day
Nevada None $10,000/day
New Hampshire None $50,000/day

T-U6
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State

Hew Jersey

New Mexico

New York

North Carolina

North Dakota
Ohio

Oklahoma

Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin

Wyoming

Administrative
Civil Penalties

$25,000 per violation
(plus $2,500/day after
receipt of order)
$10,000/day
$25,000/day
$50,000/day (subs,
violation)

$10,000/day

None
None

$10,000/day (but only
for viol of order)

$10,000/day
$25,000/day
$10,000/day
$25,000/day
None
$10,000/day
$10,000/day
None
None
None
$10,000/day
None
None

None

T-47

Judicial
Civil Penalties

$25,000/day
$50,000/day (violation of
order or failure to pay)
$10,:00/day

$25,000/day

$50,000/day (subs, violation)

None (de novo review of admin,

penalty)
$25,000/day

$10,000/day
$10,000/day

None

$25,000/day
$10,000/day
$25,000/day
$10,000/day
None

$25,000/day
$10,000/day
$10,000/day
$10,000/day
None

$25,000/day
$25,000/day
$10,000/day
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VIA FACSIMILE
February 20, 1990

Representative Peter Goll, Co-Chairman
Representative Max Gruenberg, Co-Chairman
Representative Mike Davis, Vice-Chailrman
House Judiciary Committee

Room 122, Capitol Building

P.O. Box V

Juneau, AK 99811

Re: HB 409
Dear Representatives Goll, Gruenberg, and Davis:

You have asked two questions concerning HB 409. The
first is whether the bill"s provision authorizing the Department
of Environmental Conservation to enter and inspect the property of
a pervasively regulated industry is constitutional. The s lond is
whether the authorization of administrative penalties requires the
right to a jury trial. In our view, the 1inspection access
provision of this bill is constitutional as limited to facilities
or premises with a history of pervasive regulation and a strong
governmental interest in ensuring compliance with environmental
laws. We also conclude that the authorization for administrative
penalty proceedings does not require a criminal or civil jury
trial. We will discuss each question iIn turn.

l. ACCESS AND INSPECTION AUTHORITY

Section 2 of HB 409 authorizes the Department of
Environmental Conservation to enter and inspect at reasonable times
the property or premises of a pervasively regulated facility to
investigate actual or suspected sources of pollution or to
ascertain compliance with state environmental laws and regulations.
Section 1 requires the Department to have the consent of the owner
or occupier to enter and inspect any property which is not part of
a pervasively regulated industry. The distinction between those
facilities which are pervasively regulated and those which are not
explicitly tracks the caselaw developed under both the U.S. and
Alaska Constitutions.

-£5LH
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A. U.S. Constitution. Tn 1987, the United States
Supreme Court in New York'v. Burger, 107 S, Ct. 2636 (1987), upheld
a New York statute providing for warrantless searches of automobile
junkyards because junkyards are '"‘pervasively regulated businesses™
subject no regular inspection. The Court reasoned that owners or
operators of commercial facilities with a Jlong history of
governmental oversight had a reduced expectation of privacy Iin
those facilities. That reduced privacy interest, when joined with
a strong governmental public health and safety interest in
regulating such facilities, rendered a warrantless search
permissible under the Fourth Amendment to the U.S. Constitution.

A number of state courts have upheld state environmental
warrantless entry and inspection statutes when challenged under the
federal Constitution. State v. Eonaccurso, 545 A.2d 853 (N.J.
Super. 1938) (water pollution inspection of meat packing house
upheld as pervasively regulated industry); State v. Santiago, 527
A.2d 963 (N.J. Super. 1986) (pesticide 1iInspection statute);
Middlesex County Health Dept, Vv. Roehsler, 561 A.2d 1212
(N.J.Super. 1989) (solid waste inspection of solid waste facilities
upheld as pervasively regulated); Blosenski Disposal V.
Commonwealth, 543 A.2d 159 (Pa. Cmwlth 1988) (solid waste
inspection statute); Commonwealth v. Fiore, 516 A.2d 704 (Pa. 1986)
(hazardous waste facilities pervasively regulated); United States
v. Kailyo Maru No. 53, 699 F.2d 989 (9th Cir.. 19113) (fishing
Indus try pervasively regulated and warrantless administrative
search of fishing vessel by Coast Guard upheld); Trustees for
Alaska v. EPA, 749 F,2d 549 (9th Cir. 1984) (condition of water
discharge permit that facilities subject to search upheld against
facial challenge); V-1 Oil Company v. State of Wyoming, Dept, of
Env. Quality, 696 FT Supp. 5/8 (O. Wyo. 1988) (inspection and
sampling of leaking underground storage tank contamination at gas
station upheld as pervasively regulated).

B. Alaska Constitution. The seminal case for warrantless
administrative searches under the Alaska Constitution is Woods &
Rohde, Inc. v. State, Dept, of Labor, 565 P.2d 138 (Alaska 1977)7
The Alaska Supreme Court held “that the Alaska Occupational Health
and Safety Act"s warrantless search provisions were
unconstitutional because they extended to facilities and premises
without a history of pervasive regulation and covered an enormous
number of unrelated and disparate activities, essentially all
private enterprise. Id. z

The Court, in finding such a broad scope
unconstitutional, specifically distinguished warrantless inspection
provisions for those commercial facilities which have been subject
to a Hlong history of supervision, inspection; and pervasive
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regulation. Business with a history of pervasive regulation held
less of an expectation of privacy and, therefore, warrantless
administrative inspection would be constitutional under Alaska law
in those limited circumstances.

The Alaska Supreme Court subsequently upheld airport
screening as constitutional. State v. Salit, 613 P.2d 245 (Alaska
1980) . The Court noted tEat cEe air travel 1iIndustry was
pervasively regulated and, although the searches 1involved
passengers, the rationale extended to them as well. The Alaska
Court of Appeals, iIn Dye v. State, 650 P.2d 418 (Alaska App. 1982),
upheld a warrantless administrative search of a fishing vessel,
concluding that fishing i1s a pervasively regulated industry. The
Appellate Court noted thaty iIn reviewing warrantless access
provisions, the inquiry should be: (1) whether the industry iIs so
regulated as to diminish 1ts expectation of privacy and; @
whether the commercial enterprises* subjective expectations of
privacy are ones which society would protect. |Id. at 421-422.

Section 2 of HR 409 distinguishes on its face those
facilities which are pervasively regulated and, thus, have a
reduced expectation of privacy. Further, such facilities are
pervasively regulated because of the need for assurance that their
operation does not jeopardize the pubic health and safety.
Consequently, there arecompelling state interests 1iIn regular
inspections for compliance with state environmental laws and to

ensure that there i1s no pollution at the facility. Inspections
further that interest. See New York v. Burger, 107 S.Ct. 2636,
2644  (1987). Since HB 409 adheres to this .well developed

distinction for pervasively regulated facilities, we believe it to
be constitutional under both the U.S. and Alaska Constitutions.

I1. ADMINISTRATIVE PENALTIES. :

Section 4 of HB 409 authorizes the Department of
Environmental Conservation to assess an administrative penalty for
a violation of AS 46.03, AS 46.04, AS 46.09 or a regulation
promulgated thereunder. The bill sets forth in detail the
administrative procedure to be followed iIn assessing a penalty and
the judicial appellate review process Tfor i1reviewing the
administrative decision. Specifically, after the Tfinal
administrative decision is made, that decision may be reviewed by
the superior court as an administrative appeal, not as a de novo
review. You have asked whether the administrative penalty
provisions require a jury trial as either a criminal or civil
proceeding.



