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Chief Justice 
Supreme Court

D e a r  C h r i s :

I  e n j o y e d  f i n a l l y  m e e t i n g  y o u  l a s t  w e e k .  I  u n d e r s t a n d  t h a t  e i t h e r  
R e p r e s e n t a t i v e  G r u e n b e r g  o r  h i s  a i d e  A n d y  H e m i n g w a y  h a v e  t a l k e d  t o  y o u  a b o u t  
a d d i n g  o u r  p r o p o s e d  l e g i s l a t i o n  o n  d i s t r i c t  c o u r t  j u d g e s  ( s e e  a t t a c h e d  m e m o ) t o  
S e n a t e  B i l l  4 8 2  w h i c h  w o u l d  r a i s e  t h e  d i s t r i c t  c o u r t  j u r i s d i c t i o n  l e v e l  t o  

$ 5 0 , 0 0 0 .  I  a m , o f  c o u r s e ,  a v a i l a b l e  t o  d i s c u s s  t h i s  p r o p o s a l  o r  a n s w e r  
q u e s t i o n s  a t  t h e  h e a r i n g s  a s  n e e d e d .

I  w o u l d  a l s o  b e  i n t e r e s t e d  i n  t e s t i f y i n g  o n  S B 4 4 8  ( t h e  p r o p o s e d  

s e n t e n c i n g  c o m m i s s i o n )  w h e n  t h i s  b i l l  i s  c o n s i d e r e d  b y  t h e  S e n a t e  J u d i c i a r y  

C o m m i t t e e .  T h e  J u d i c i a l  C o u n c i l  s t a f f  b e l i e v e  t h a t  t h e  C o u n c i l  i s  t h e  l o g i c a l  
p l a c e  f o r  t h e  c o m m i s s i o n  s t a f f .  T h i s  w o u l d  b e  m o r e  e f f i c i e n t  t h a n  s t a r t i n g  a  

n e w  b u r e a u c r a c y  a n d  w o u l d  t a k e  a d v a n t a g e  o f  t h e  J u d i c i a l  C o u n c i l ' s  e x p e r t i s e  i n  

s e n t e n c i n g .  I  h a v e  a t t a c h e d  a  l i s t  o f  J u d i c i a l  C o u n c i l  s t u d i e s  a n d  r e p o r t s  f o r  
y o u r  i n f o r m a t i o n .

P l e a s e  g i v e  m e  a  c a l l  i f  y o u  h a v e  a n y  q u e s t i o n s .

V e r y  t r u l y  y o u r s ,

W i l l i a m  T .  C o t t o n  

E x e c u t i v e  D i r e c t o r

W l C / j m z

E n c l o s u r e s
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F R O M :  S t a f j

R E :  D i s t r i c t  C o u r t  J u d g e s '  T e r m s  ( A S  1 5 . 3 5 . 1 0 0 )

F R O M :

T h e  p u r p o s e  o f  t h i s  m e m o  i s  t o  s u g g e s t  t h a t  t h e  J u d i c i a l

C o u n c i l  c o n s i d e r  s p o n s o r i n g  l e g i s l a t i o n  t o  i n c r e a s e  t h e  l e n g t h  o f  
d i s t r i c t  c o u r t  j u d g e s '  p r o b a t i o n a r y  t e r m s  i n  o r d e r  t o  a l l o w  m o r e  

a d e q u a t e  t i m e  f o r  e v a l u a t i o n .  A t  p r e s e n t ,  d i s t r i c t  c o u r t  j u d g e s  
m u s t  s t a n d  f o r  r e t e n t i o n  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  m o r e  t h a n  

o n e  y e a r  a f t e r  a p p o i n t m e n t ,  a n d  e v e r y  f o u r  y e a r s  t h e r e a f t e r .

T h e s e  t e r m s  w e r e  e s t a b l i s h e d  i n  1 9 6 7 ,  s o m e  y e a r s  p r e c e d i n g  

t h e  1 9 7 5  l e g i s l a t i o n  t h a t  a u t h o r i z e d  t h e  C o u n c i l  t o  e v a l u a t e  j u d g e s  

s t a n d i n g  f o r  r e t e n t i o n .  A t  t h a t  t i m e ,  j u d g e s  w o u l d  h a v e  b e e n  

" e v a l u a t e d "  b y  t h e  e l e c t o r a t e  a t  t h e  p o l l s  o n e  t o  t w o  y e a r s  a f t e r  

t h e i r  a p p o i n t m e n t .  T o d a y ,  h o w e v e r ,  t h e  C o u n c i l  c o n d u c t s  a n  

e v a l u a t i o n  o f  e a c h  j u d g e  t h a t  t a k e s  a b o u t  s i x  m o n t h s .  T h e  r e s u l t s  

c f  t h i s  e v a l u a t i o n  m u s t  b e  s u b m i t t e d  t o  t h e  L i e u t e n a n t  G o v e r n o r  b y  

A u g u s t  7  p r e c e d i n g  t h e  e l e c t i o n  f o r  p u b l i c a t i o n  i n  t h e  O f f i c i a l  
E l e c t i o n  P a m p h l e t .  T h e  r e s u l t  i s  t h a t  s o m e  d i s t r i c t  c o u r t  j u d g e s  

h a v e  s e r v e d  l e s s  t h a n  a  y e a r  b e f o r e  t h e i r  e v a l u a t i o n  b e g i n s .

a n d  P e t e r  F r o e l i c h  i n  J u n e a u ,  a r e  s t a n d i n g  f o r  r e t e n t i o n  i n  1 9 9 0  

f o r  t h e  f i r s t  t i m e .  J u d g e  W o l v e r t o n  w a s  a p p o i n t e d  i n  A u g u s t  o f  

1 9 8 8  a n d  u n d e r  t h e  p r o p o s e d  c h a n g e  w o u l d  s t i l l  s t a n d  f o r  r e t e n t i o n  

a t  t h i s  e l e c t i o n .  H e  w i l l  h a v e  b e e n  o n  t h e  b e n c h  f o r  a b o u t  1 8  

m o n t h s  a t  t h e  t i m e  e v a l u a t i o n  s t a r t s  i n  F e b r u a r y  o f  1 9 9 0 .  J u d g e  

F r o e l i c h  w a s  a p p o i n t e d  i n  J u n e  o f  1 9 8 9 .  H e  w i l l  h a v e  b e e n  o n  t h e  
b e n c h  f o r  j u s t  u n d e r  e i g h t  m o n t h s  i n  F e b r u a r y .  U n d e r  t h e  p r o p o s e d  

c h a n g e ,  h e  w o u l d  n o t  s t a n d  f o r  r e t e n t i o n  u n t i l  1 9 9 2 .

T w o  d i s t r i c t  c o u r t  j u d g e s ,  M i c h a e l  W o l v e r t o n  o f  A n c h o r a g e
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1 .  S e n t e n c i n g  i n  A l a s k a .  ( M a r c h ,  1 9 7 5 ) .  S t a t i s t i c a l  a n a l y s i s  o f  f e l o n y  
s e n t e n c e s  i m p o s e d  i n  1 9 7 3 .

2 .  B a i l  i n  A n c h o r a g e . ( M a r c h ,  1 9 7 5 ) .  S t a t i s t i c a l  a n a l y s i s  o f  b a i l  
p r a c t i c e s  f o r  A n c h o r a g e  f e l o n y  c a s e s  i  1 9 7 3 .

3 .  1 9 7 3  S e n t e n c e s  o f  F i v e  Y e a r s  o r  l o n g e r . ( A p r i l ,  1 9 7 5 ) .  A n a l y s i s  o f  

f a c t o r s  c o n t r i b u t i n g  t o  l e n g t h y  s e n t e n c e s ,  a n d  t h e  i m p a c t  o f  a p p e l l a t e  
r e v i e w  o f  s e n t e n c i n g .

4 .  R e p o r t  o n  R e p e a t  B a i l  R e c i d i v i s t s  i n  1 9 7 3 .  ( A p r i l ,  1 9 7 5 ) .  C a s e - b y - c a s e  

a n a l y s i s  o f  d e f e n d a n t s  w h o  v i o l a t e d  b a i l  c o n d i t i o n s  b y  c o m m i t t i n g  m o r e  
t h a n  o n e  n e w  c r i m e  w h i l e  o n  b a i l  foi a  f e l o n y  o f f e n s e .

5 .  A l a s k a  F e l o n y  S e n t e n c i n g  P a t t e r n s :  A  M u l t i v a r i a t e  S t a t i s t i c a l  A n a l y s i s
—  1 9 7 4 - 1 9 7 6 . ( A p r i l ,  1 9 7 7 ) .  S t u d y  r e q u e s t e d  b y  t h e  l e g i s l a t u r e  a n d  

u s e d  t o  s t r u c t u r e  p r e s u m p t i v e  s e n t e n c i n g  p r o v i s i o n s  o f  t h e  n e w  c r i m i n a l  

c o d e .  A l s o  r e s u l t e d  i n  t h e  c r e a t i o n  o f  t h e  S e n t e n c i n g  G u i d e l i n e s  
C o m m i t t e e .

6 .  I n t e r i m  R e p o r t  o n  t h e  E l i m i n a t i o n  o f  P l e a  B a r g a i n i n g .  ( M a y ,  1 9 7 7 ) .  

S u m m a r i z e d  e f f e c t s  o f  t h e  A t t o r n e y  G e n e r a l ' s  1 9 7 5  b a n  o n  p l e a  b a r g a i n i n g  
a s  r e p o r t e d  b y  a t t o r n e y s ,  j u d g e s ,  a n d  d e f e n d a n t s .

7 .  I n t e r im  R e p o r t  o f  t h e  A l a s k a  J u d i c i a l  C o u n c i l  o n  F i n d i n g s  o f  A p p a r e n t  

R a c i a l  D i s p a r i t y  i n  S e n t e n c i n g .  ( O c t . ,  1 9 7 8 ) .  S u m m a r y  o f  d a t a  

a c c u m u l a t e d  o n  f e l o n y  c a s e  d i s p o s i t i o n s  a n d  s e n t e n c i n g  p a t t e r n s  f r o m  
A n c h o r a g e ,  F a i r b a n k s ,  a n d  J u n e a u  ( 1 9 7 4 - 1 9 7 6 )  g i v i n g  e v i d e n c e  o f  r a c i a l  

a n d  o t h e r  d i s p a r i t i e s  i n  s e n t e n c i n g  f o r  c e r t a i n  t y p e s  o f  o f f e n s e s .  
R e s u l t e d  i n  l e g i s l a t i o n  c r e a t i n g  t h e  A d v i s o r y  C o m m i t t e e  o n  M i n o r i t y  

J u d i c i a l  S e n t e n c i n g  P r a c t i c e s ,  a n d  f u n d i n g  o f  J u d i c i a l  C o u n c i l  f o l l o w - u p  

s t u d i e s  o f  f e l o n i e s  a n d  m i s d e m e a n o r s .  S e e  t e x t  o f  T e n t h  R e p o r t  f o r  o t h e r  
e f f e c t s .

8 .  T h e  E f f e c t  o f  t h e  O f f i c i a l  P r o h i b i t i o n  o f  P l e a  B a r g a i n i n g  o n  t h e

D i s p o s i t i o n  o f  F e l o n y  C a s e s  i n  A l a s k a  C r i m i n a l  C o u r t s .  ( D e c . ,  1 9 7 8 ) .  

[ R e p r i n t e d  b y  t h e  G o v e r n m e n t  P r i n t i n g  O f f i c e ,  W a s h i n g t o n ,  D . C .  a s  A l a s k a  

B a n s  P l e a  B a r g a i n i n g . 1 9 7 9 ] .  E v a l u a t e s  t h e  e f f e c t i v e n e s s  a n d  

c o n s e q u e n c e s  o f  t h e  A t t o r n e y  G e n e r a l ' s  1 9 7 5  b a n  o n  p l e a  b a r g a i n i n g ,  

i n c l u d i n g  t h e  r e s u l t s  o f  o v e r  4 0 0  i n t e r v i e w s  w i t h  a t t o r n e y s ,  j u d g e s ,  a n d  

c r i m i n a l  j u s t i c e  p e r s o n n e l ,  a n d  2 - y e a r  f e l o n y  s t a t i s t i c a l  s t u d y .

9 .  A l a s k a  M i s d e m e a n o r  S e n t e n c e s :  1 9 7 4 - 7 6  P l e a  B a r g a i n i n g . ( A u g . ,  1 9 7 9 ) .

A n a l y s i s  o f  m i s d e m e a n o r  s e n t e n c e s  t o  d e t e r m i n e  e f f e c t  o f  p l e a  b a r g a i n i n g  

b a n  o n  s e n t e n c e s  i m p o s e d  a f t e r  t r i a l  o r  p l e a .

1 0 .  A l a s k a  M i s d e m e a n o r  S e n t e n c e s :  1 9 7 4 - 7 6  R a c i a l .  D i s p a r i t y .  ( N o v . ,  1 9 7 9 ) .

A n a l y s  . s  o f  e x i s t e n c e  o f  r a c i a l  d i s p a r i t y  i n  m i s d e m e a n o r  s e n t e n c e s ;  s h o w s  

s i g n i f i c a n t  d i s p a r i t y  f o r  s e v e r a l  c a t e g o r i e s  o f  o f f e n s e .
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M E M O R A N D U M

T O :  J u d i c i a l  C o u n c i l

F R O M :  S t a f f / j y j C ' '

R E :  D i s t r i c t  C o u r t  J u d g e s 1 T e r m s  ( A S  1 5 . 3 5 . 1 0 0 )

NON-ATTORNEY MEMBERS 
Hilbert J. Henrickson, M.O.

Leona Okakok 
JanisG. Holler

A1TORNEY MEMBERS 
Daniel L. Callahan 
William T. Council 
James D. Gilmore

CHAIRMAN. EX OFEICIO 
Warren W. Matthews 

Chief Justice 
Supreme Court

T h e  p u r p o s e  o f  t h i s  m e m o  i s  t o  s u g g e s t  t h a t  t h e  J u d i c i a l  

C o u n c i l  c o n s i d e r  s p o n s o r i n g  l e g i s l a t i o n  t o  i n c r e a s e  t h e  l e n g t h  o f  

d i s t r i c t  c o u r t  j u d g e s '  p r o b a t i o n a r y  t e r m s  i n  o r d e r  t o  a l l o w  m o r e  
a d e q u a t e  t i m e  f o r  e v a l u a t i o n .  A t  p r e s e n t ,  d i s t r i c t  c o u r t  j u d g e s  

m u s t  s t a n d  f o r  r e t e n t i o n  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  m o r e  t h a n  

o n e  y e a r  a f t e r  a p p o i n t m e n t ,  a n d  e v e r y  f o u r  y e a r s  t h e r e a f t e r .

T h e s e  t e r m s  w e r e  e s t a b l i s h e d  i n  1 9 6 7 ,  s o m e  y e a r s  p r e c e d i n g  

t h e  1 9 7 5  l e g i s l a t i o n  t h a t  a u t h o r i z e d  t h e  C o u n c i l  t o  e v a l u a t e  j u d g e s  

s t a n d i n g  f o r  r e t e n t i o n .  A t  t h a t  t i m e ,  j u d g e s  w o u l d  h a v e  b e e n  

" e v a l u a t e d "  b y  t h e  e l e c t o r a t e  a t  t h e  p o l l s  o n e  t o  t w o  y e a r s  a f t e r  

t h e i r  a p p o i n t m e n t .  T o d a y ,  h o w e v e r ,  t h e  C o u n c i l  c o n d u c t s  a n  

e v a l u a t i o n  o f  e a c h  j u d g e  t h a t  t a k e s  a b o u t  s i x  m o n t h s .  T h e  r e s u l t s  

o f  t h i s  e v a l u a t i o n  m u s t  b e  s u b m i t t e d  t o  t h e  L i e u t e n a n t  G o v e r n o r  b y  

A u g u s t  7  p r e c e d i n g  t h e  e l e c t i o n  f o r  p u b l i c a t i o n  i n  t h e  O f f i c i a l  
E l e c t i o n  P a m p h l e t .  T h e  r e s u l t  i s  t h a t  s o m e  d i s t r i c t  c o u r t  j u d g e s  

h a v e  s e r v e d  l e r s  t h a n  a  y e a r  b e f o r e  t h e i r  e v a l u a t i o n  b e g i n s .

T w o  d i s t r i c t  c o u r t  j u d g e s ,  M i c h a e l  W o l v e r t o n  o f  A n c h o r a g e  

a n d  P e t e r  F r o e l i c h  i n  J u n e a u ,  a r e  s t a n d i n g  f o r  r e t e n t i o n  i n  1 9 9 0  
f o r  t h e  f i r s t  t i m e .  J u d g e  W o l v e r t o n  w a s  a p p o i n t e d  i n  A u g u s t  o f  

1 9 8 8  a n d  u n d e r  t h e  p r o p o s e d  c h a n g e  w o u l d  s t i l l  s t a n d  f o r  r e t e n t i o n  

a t  t h i s  e l e c t i o n .  H e  w i l l  h a v e  b e e n  o n  t h e  b e n c h  f o r  a b o u t  1 8  

m o n t h s  a t  t h e  t i m e  e v a l u a t i o n  s t a r t s  i n  F e b r u a r y  o f  1 9 9 0 .  J u d g e  

F r o e l i c h  w a s  a p p o i n t e d  i n  J u n e  o f  1 9 8 9 .  H e  w i l l  h a v e  b e e n  o n  t h e  

b e n c h  f o r  j u s t  u n d e r  e i g h t  m o n t h s  i n  F e b r u a r y .  U n d e r  t h e  p r o p o s e d  
c h a n g e ,  h e  w o u l d  n o t  s t a n d  f o r  r e t e n t i o n  u n t i l  1 9 9 2 .



M e m o r a n d u m
R e :  D i s t r i c t  C o u r t  J u d g e s '  T e r m s  ( A S  1 5 . 3 5 . 1 0 0 )

D e c e m b e r  1 2 ,  1 9 8 9  

P a g e  T w o

H y p o t h e t i c a l l y ,  a  j u d g e  c o u l d  h a v e  a n  e v e n  s h o r t e r  t i m e  

b e f o r e  e v a l u a t i o n .  A  j u d g e  a p p o i n t e d  o n  N o v e m b e r  5 ,  1 9 8 9 ,  f o r

e x a m p l e ,  w o u l d  p r o b a b l y  n o t  a c t u a l l y  s t a r t  w o r k  u n t i l  a  m o n t h  o r  s o  

l a t e r .  T h e  j u d g e  c o u l d  h a v e  o n l y  t w o  o r  t h r e e  m o n t h s  o n  t h e  b e n c h  

b e f o r e  b e i n g  e v a l u a t e d .  T h i s  d o e s  n o t  s e e m  t o  b e  t h e  i n t e n t  o f  t h e  

l e g i s l a t u r e  i n  s e t t i n g  t h e  " m o r e  t h a n  o n e  y e a r  a f t e r  a p p o i n t m e n t "  

i n i t i a l  t e r m .  P r e s u m a b l y  t h e y  i n t e n d e d  t h a t  t h e  j u ^ g e  w o u l d  b e  

e v a l u a t e d  o n  t h e  b a s i s  o f  t w e l v e  o r  m o r e  m o n t h s '  e x p e r i e n c e  o n  t h e  
b e n c h .

A S  1 5 . 3 5 . 1 0 0  c o u l d  b e  r e v i s e d  t o  m a k e  a  d i s t r i c t  c o u r t  j u d g e  
" s u b j e c t  t o  a p p r o v a l  o r  r e j e c t i o n  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  

h e l d  m o r e  t h a n  t w o  y e a r s  [ o n e  y e a r ]  a f t e r  [ h i s ]  a p p o i n t m e n t . . . . "  
T h i s  p r o p o s a l  s h o u l d  n o t  c r e a t e  a n y  c o s t s  o r  a n y  o t h e r  
d i f f i c u l t i e s .  A  f i s c a l  n o t e  o f  $ 0  s h o u l d  b e  s u b m i t t e d  w i t h  t h e  
p r o p o s e d  l e g i s l a t i o n .

P l e a s e ' ,  l e t  u s  k n o w  y o u r  t h o u g h t s  o n  t h i s  s u g g e s t i o n .
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1 .  S e n t e n c i n g  i n  A l a s k a .  ( M a r c h ,  1 9 7 5 ) .  S t a t i s t i c a l  a n a l y s i s  o f  f e l o n y  

s e n t e n c e s  i n p o s e d  i n  1 9 7 3 .

2 .  B a i l  i n  A n c h o r a g e .  ( M a r c h ,  1 9 7 5 ) .  S t a t i s t i c a l  a n a l y s i s  o f  b a i l  

p r a c t i c e s  f o r  A n c h o r a g e  f e l o n y  c a s e s  i n  1 9 7 3 .

3 .  1 9 7 3  S e n t e n c e s  o f  F i v e  Y e a r s  o r  l o n g e r .  ( A p r i l ,  1 9 7 5 ) .  A n a l y s i s  o f  

f a c t o r s  c o n t r i b u t i n g  t o  l e n g t h y  s e n t e n c e s ,  a n d  t h e  i n p a c t  o f  a p p e l l a t e  

r e v i e w  o f  s e n t e n c i n g .

4 .  R e p o r t  o n  R e p e a t  B a i l  R e c i d i v i s t s  i n  1 9 7 3 . ( A p r i l ,  1 9 7 5 ) .  C a s e - b y - c a s e  

a n a l y s i s  o f  d e f e n d a n t s  w h o  v i o l a t e d  b a i l  c o n d i t i o n s  b y  c o m m i t t i n g  m o r °  

t h a n  o n e  n e w  c r i m e  w h i l e  o n  b a i l  f o r  a  f e l o n y  o f f e n s e .

5 .  A l a s k a  F e l o n y  S e n t e n c i n g  P a t t e r n s :  A  M u l t i v a r i a t e  S t a t i s t i c a l  A n a l y s i s
—  1 9 7 4 - 1 9 7 6 . ( A p r i l ,  1 9 7 7 ) .  S t u d y  r e q u e s t e d  b y  t h e  l e g i s l a t u r e  a n d  

u s e d  t o  s t r u c t u r e  p r e s u m p t i v e  s e n t e n c i n g  p r o v i s i o n s  o f  t h e  n e w  c r i m i n a l  

c o d e .  A l s o  r e s u l t e d  i n  t h e  c r e a t i o n  o f  t h e  S e n t e n c i n g  G u i d e l i n e s  

C o m m i t t e e .

6 .  I n t e r i m  R e p o r t  o n  t h e  E l i m i n a t i o n  o f  P l e a  B a r g a i n i n g . ( M a y , 1 9 7 7 ) .  

S u m m a r i z e d  e f f e c t s  o f  t h e  A t t o r n e y  G e n e r a l ' s  1 9 7 5  l> a n  o n  p l e a  b a r g a i n i n g  

a s  r e p o r t e d  b y  a t t o r n e y s ,  j u d g e s ,  a n d  d e f e n d a n t s .

7 .  I n t e r i m  R e p o r t  o f  t h e  A l a s k a  J u d i c i a l  C o u n c i l  o n  F i n d i n g s  o f  A p p a r e n t  
R a c i a l  D i s p a r i t y  i n  S e n t e n c i n g .  ( O c t . ,  1 9 7 8 ) .  S u m m a r y  o f  d a t a  

a c c u m u l a t e d  o n  f e l o n y  c a s e  d i s p o s i t i o n s  a n d  s e n l e e n c i n g  p a t t e r n s  f r o m  

A n c h o r a g e ,  F a i r b a n k s ,  a n d  J u n e a u  ( 1 9 7 4 - 1 9 7 6 )  g i v i n g  e v i d e n c e  o f  r a c i a l  

a n d  o t h e r  d i s p a r i t i e s  i n  s e n t e n c i n g  f o r  c e r t a i n  t y p e s  o f  o f f e n s e s .  
R e s u l t e d  i n  l e g i s l a t i o n  c r e a t i n g  t h e  A d v i s o r y  c o m m i t t e e  o n  M i n o r i t y  

J u d i c i a l  S e n t e n c i n g  P r a c t i c e s ,  a n d  f u n d i n g  o f  J u d i c i a l  C o u n c i l  f o l l o w - u p  

s t u d i e s  o f  f e l o n i e s  a n d  m i s d e m e a n o r s .  S e e  t e x t  o f  T e n t h  R e p o r t  f o r  o t h e r  
e f f e c t s .

8 .  T h e  E f f e c t  o f  t h e  O f f i c i a l  P r o h i b i t i o n  o f  P l ( s a  B a r g a i n i n g  o n  t h e  

D i s p o s i t i o n  o f  F e l o n y  C a s e s  i n  A l a s k a  C r i m i n a l  C o u r t s .  ( D e c . ,  1 9 7 8 ) .  

[ R e p r i n t e d  b y  t h e  G o v e r n m e n t  P r i n t i n g  O f f i c e ,  W a s h i n g t o n ,  D . C .  a s  A l a s k a  

B a n s  P l e a  B a r g a i n i n g . 1 9 7 9 ] .  E v a l u a t e s  t h e  e f f e c t i v e n e s s  a n d  

c o n s e q u e n c e s  o f  t h e  A t t o r n e y  G e n e r a l ' s  1 9 7 5  b a n  o n  p l e a  b a r g a i n i n g ,  

i n c l u d i n g  t h e  r e s u l t s  o f  o v e r  4 0 0  i n t e r v i e w s  w i t h  a t t o r n e y s ,  j u d g e s ,  a n d  

c r i m i n a l  j u s t i c e  p e r s o n n e l ,  a n d  2 - y e a r  f e l o n y  s t a t i s t i c a l  s t u d y .

9 .  A l a s k a  M i s d e m e a n o r  S e n t e n c e s :  1 9 7 4 - 7 6  P l e a  B a r g a i n i n g . ( A u g . ,  1 9 7 9 ) .

A n a l y s i s  o f  m i s d e m e a n o r  s e n t e n c e s  t o  d e t e r m i n e  e f f e c t  o f  p l e a  b a r g a i n i n g  

b a n  o n  s e n t e n c e s  i m p o s e d  a f t e r  t r i a l  o r  p l e a .

1 0 .  A l a s k a  M i s d e m e a n o r  S e n t e n c e s :  1 9 7 4 - 7 6  R a c i a l  D i s p a r i t y . ( N o v . ,  1 9 7 9 ) .

A n a l y s i s  o f  e x i s t e n c e  o f  r a c i a l  d i s p a r i t y  i n  m i s d e m e a n o r  s e n t e n c e s ;  s h o w s  

s i g n i f i c a n t  d i s p a r i t y  f o r  s e v e r a l  c a t e g o r i e s  o f  o f f e n s e .
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1 1 .  S e n t e n c i n g  U n d e r  R e v i s e d  C r i m i n a l  C e d e .  ( J a n . ,  1 9 8 0 } .  P r o b a t i o n  O f f i c e r  

t r a i n i n g  m a n u a l  f o r  t h e  r e v i s e d  c r i m i n a l  c o d e .

1 2 .  A l a s k a  F e l o n y  S e n t e n c e s :  1 9 7 6 - 1 9 7 9 . ( N o v . ,  1 9 8 0 ) .  F o l l o w - u p  s t u d y

r e q u e s t e d  b y  t h e  l e g i s l a t u r e  o n  f e l o n y  d i s p a r i t i e s ;  s h e w s  d i s a p p e a r a n c e  

o f  m o s t  r a c i a l  d i s p a r i t i e s .  A d d i t i o n a l  a n a l y s i s  a n d  f i n d i n g s  o n  

s e n t e n c e s  i n  r u r a l  a r e a s ,  e f f e c t s  o f  a t t o r n e y  t y p e ,  a n d  p o s s i b l e  

c o n t i n u i n g  t r e n d s  f r o m  t h e  p l e a  b a r g a i n i n g  b a n .

1 3 .  A  P r e l i m i n a r y  S t a t i s t i c a l  D e s c r i p t i o n  o f  F i s h  & G a m e  S e n t e n c e s . ( 1 9 8 1 ) .  

R e v i e w s  d a t a  f r o m  F i s h  a n d  W i l d l i f e  P r o t e c t i o n  d a t a  t a p e s ;  f i n d s  
s u f f i c i e n t  d i s p a r i t i e s  t o  w a r r a n t  f u l l - s c a l e  s t a t i s t i c a l  a n a l y s i s .

1 4 .  A l a s k a  P r i s o n  P o r  a t  i o n  I m p a c t  A n a l y s i s .  ( 1 9 8 2 ) .  F u n d e d  b y  D i v i s i o n  o f  

C o r r e c t i o n s .  E s t i m a t e s  g r o w t h  i n  s e n t e n c e d  f e l o n  p r i s o n  p o p u l a t i o n s  

b a s e d  o n  p o t e n t i a l  a n d  a c t u a l  l e g i s l a t i v e  c h a n g e s .

1 5 .  A l a s k a  F e l o n y  S e n t e n c e s :  1 9 8 0 .  ( D e c .  2 ,  1 9 8 2 ) .  S t u d y  r e q u e s t e d  b y  t h e

l e g i s l a t u r e  a s  a  c o n t i n u e d  m o n i t o r i n g  o f  s e n t e n c e  d i s p a r i t i e s  a n d  

a n a l y s i s  o f  t h e  e f f e c t s  o f  t h e  r e v i s e d  c r i m i n a l  c o d e .  S h o w s  

d i s a p p e a r a n c e  o f  d i s p a r i t i e s  ( r a c i a l  a n d  a t t o r n e y  t y p e ) ,  s h o r t e n e d  

s e n t e n c e  l e n g t h s .

1 6 .  S t a t i s t i c a l  A n a l y s i s  o f  M a n o r  F i s h  & G a m e O f f e n s e  S e n t e n c i n g  O u t c o m e s .

( D e c . ,  1 9 8 3 ) .  F u n d e d  b y  t h e  ? g i s l a t u r e  i n  1 9 8 2  t o  s t u d y  s e n t e n c e s
i m p o s e d  o n  1 9 8 0  a n d  1 9 8 1  f i s h  a n d  g a m e  v i o l a t o r s .  F o u n d  w i d e s p r e a d  
d i s p a r i t i e s  a n d  f l u c t u a t i o n s  i n  c h a r g i n g  a n d  s e n t e n c i n g  p a t t e r n s .  

R e c o m m e n d e d  c o m p l e t e  r e v i s i o n  o f  a p p l i c a b l e  s t a t u t e s  a n d  c o d e s .

1 7 .  A l a s k a  M i s d e m e a n o r  S e n t e n c e s ;  1 9 8 1 . ( D e c . ,  1 9 8 3 ) .  F u n d e d  b y  t h e  
l e g i s l a t u r e  t o  a n a l y z e  m i s d e m e a n o r  s e n t e n c e s  i m p o s e d  d u r i n g  1 9 8 1 .  
R e c o m m e n d e d  a l c o h o l  t r e a t m e n t  p r o g r a m s  f o r  c o n v i c t e d  d e f e n d a n t s  a n d  

i n c r e a s e d  l e g i s l a t i v e  s a n c t i o n s  f o r  EW I t o  r e d u c e  t h e  i n c i d e n c e  o f  

a l c o h o l - r e l a t e d  c r i m e .

1 8 .  EW I S e n t e n c e s ;  1 9 8 1 . ( M a r c h ,  1 9 8 4 ) .  A d d i t i o n a l  a n a l y s i s  o f  E W I ( d r u n k  

d r i v i n g )  s e n t e n c e s  i n c l u d e d  i n  t h e  1 9 8 1  M i s d e m e a n o r  S t u d y  d a t a  b a s e .  

T y p e s  o f  s e n t e n c e s  i m p o s e d  f o r  E W I c o n v i c t i o n s  a n d  c h a r a c t e r i s t i c s  o f  

o f f e n d e r s  a r e  d e s c r i b e d .

1 9 .  A l a s k a  F e l o n y  S e n t e n c e s :  1 9 8 4 .  ( M a r c h ,  1 9 8 7 ) .  D e s c r i b e s  f e l o n y  

s e n t e n c i n g  p a t t e r n s  f o r  1 9 8 4  c a s e s .  A n a l y z e s  t h e  i m p a c t s  o f  p r e s u m p t i v e  

s e n t e n c i n g  a n d  o t h e r  c r i m i n a l  j u s t i c e  s y s t e m  c h a n g e s  b e t w e e n  1 9 8 0  a n d  

1 9 8 6 .

2 0 .  P l e a  B a r g a i n i n g  B a n / P r e s u m p t i v e  S e n t e n c i n g  ( I / P ) .  ( D e c e m b e r ,  1 9 9 0 ) .  

F o l l o w - u p  e v a l u a t i o n  o f  A l a s k a ' s  b a n  o n  p l e a  b a r g a i n i n g  a n d  i t s  

i n t e r a c t i o n  w i t h  p r e s u m p t i v e  s e n t e n c i n g .  D e s c r i b e s  t h e  e v o l u t i o n  o f  t h e  

A t t o r n e y  G e n e r a l ' s  p o l i c y  b e t w e e n  1 9 7 5  a n d  1 9 9 0 ;  a n a l y z e s  s t a t u t e s  a n d  

c a s e  l a w  a f f e c t i n g  s e n t e n c i n g ;  a n d  p r o v i d e s  d e t a i l e d  s t a t i s t i c a l  d a t a  

a b o u t  c a s e  d i s p o s i t i o n s  a n d  s e n t e n c e s  b e t w e e n  1 9 8 4  a n d  1 9 8 7 .

- 2 -



BILL NO: gB 522 DATE: March 22, 1990

A n  A c t  a u t h o r i z i n g  t h e  

A l a s k a  C o u r t  S y s t e m  t o  

e s t a b l i s h  a  m e d i a t i o n  

p i l o t  p r o j e c t

C O N T A C T : B a r b a r a  M i k l o s
4 6 5 - 4 3 5 6

S B  5 2 2  a u t h o r i z e s  t h e  C o u r t  S y s t e m  t o  e s t a b l i s h  a n d  e v a l u a t e  a  m e d i a t i o n  
p i l o t  p r o j e c t .  T h e  C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  a p p r e ­

c i a t e s  a n d  s u p p o r t s  t h e  f o l l o w i n g  p r o v i s i o n s  i n  t h e  b i l l  a g r e e d  u p o n  b y  

t h e  C o u r t  S y s t e m :  t h e  e x c l u s i o n  f r o m  t h e  p r o j e c t  o f  c a s e s  i n v o l v i n g

d o m e s t i c  v i o l e n c e ;  l i m i t i n g  m a n d a t o r y  m e d i a t i o n  t o  o n e  s e s s i o n ,  a f t e r  
w h i c h  e i t h e r  p a r t y  m a y  c h o o s e  t o  w i t h d r a w ;  e n s u r i n g  t h a t  c a s e s  p a r t i c i p a t ­

i n g  i n  m e d i a t i o n  w i l l  n o t  b e  d e l a y e d  b y  t h e  c o u r t ;  i n f o r m i n g  a l l  p a r t i e s  

o f  t h e i r  r i g h t s ,  a n d  t h e  s c o p e  a n d  p u r p o s e  o f  t h e  m e d i a t i o n  p r o j e c t  b e ­

f o r e  m e d i a t i o n  b e g i n s ;  d i s q u a l i f y i n g  t h e  m e d i a t o r  f r o m  m a k i n g  r e c o m m e n d a ­
t i o n s  t o  t h e  c o u r t  a b o u t  t h e  d i s p o s i t i o n  o f  t h e  c o n t r o v e r s y  s h o u l d  m e d i a ­

t i o n  f a i l ;  a n d  a l l o w i n g  p a r t i e s  t o  c o n s u l t  w i t h  t h e i r  a t t o r n e y s  a t  a n y  

p o i n t  d u r i n g  t h e  m e d i a t i o n  p r o c e s s .

I t  i s  v e r y  i m p o r t a n t  t o  e x c l u d e  d o m e s t i c  v i o l e n c e  c a s e s  f r o m  m e d i a t i o n .  
M e d i a t i o n  d e p e n d s  o n  e q u a l i t y  o f  p e r s o n a l ,  s o c i a l  a n d  e c o n o m i c  p o w e r  
b e t w e e n  t h e  d i s p u t i n g  p a r t i e s .  V i o l e n c e  s e v e r e l y  d i s t o r t s  t h e  b a l a n c e  o f  

p o w e r  i n  a  r e l a t i o n s h i p .  V i o l e n t  m e n  p h y s i c a l l y  a n d  p s y c h o l o g i c a l l y  

c o e r c e  w o m e n ,  b y  d o m i n a t i o n  a n d  i n t i m i d a t i o n .  W om en  w h o  a r e  s e v e r e l y  
i n t i m i d a t e d  a n d  f r i g h t e n e d  o f  t h e  v i o l e n c e  w i l l  n o t  b e  a b l e  t o  m a k e  i n d e ­
p e n d e n t  d e c i s i o n s  i n  t h e i r  o w n  b e s t  i n t e r e s t s  o r  t h o s e  o f  t h e i r  c h i l ­

d r e n .  I t  i s  i m p o r t a n t  t o  n o t e  t h a t  v i o l e n c e  o f t e n  d o e s  n o t  d e c r e a s e  

a f t e r  a  s e p a r a t i o n  a n d ,  i n  f a c t ,  m a y  i n c r e a s e  i n  s e v e r i t y .

T h e  C o u n c i l  h a s  c o n c e r n s  a b o u t  t h e  p i l o t  p r o j e c t  b e i n g  m a n d a t o r y .  T o  b e  

e f f e c t i v e ,  m e d i a t i o n  m u s t  b e  v o l u n t a r y .  R e s e a r c h  o n  c o n f l i c t  r e s o l u t i o n  
i n d i c a t e s  t h a t  t o  t h e  e x t e n t  t h a t  o n e  o r  b o t h  p a r t i e s  t o  m e d i a t i o n  f e e l s  

c o e r c e d ,  n e g o t i a t i o n s  w i l l  b e  d e a d l o c k e d ,  o r  a g r e e m e n t s  t h a t  a r e  r e a c h e d  

a r e  l i k e l y  t o  f a i l  t o  b e  i m p l e m e n t e d .

A n o t h e r  c o n c e r n  a b o u t  t h e  p r o j e c t  i s  t h a t  i t  w i l l  n o t  e x c l u d e  p r o p e r t y  

f r o m  m e d i a t i o n ,  T n e r e  a r e  b u i l t - i n  p r o t e c t i o n s  i n  o u r  l e g a l  s y s t e m  f o r  

a d d r e s s i n g  f i n a n c i a l  a n d  p r o p e r t y  m a t t e r s .  M e d i a t i o n  w i l l  o c c u r  b e h i n d  

c l o s e d  d o o r s ,  w i t h o u t  l e g a l  p r o t e c t i o n s ,  a n d  m a y  b e  d o n e  b y  p e r s o n s  w i t h  

n o  e x p e r t i s e  i n  f i n a n c i a l  m a t t e r s .  I t  h a s  b e e n  k n o w n  t h a t ,  i n  d i v o r c e  

c a s e s ,  s o m e  w o m e n  h a v e  b a r g a i n e d  a w a y  f i n a n c i a l  a s s e t s  i n  o r d e r  t o  r e t a i n  

c u s t o d y  o f  m i n o r  c h i l d r e n .  W e b e l i e v e  t h a t  t h i s  c o u l d  b e  a  s e r i o u s  
p r o b l e m  u n d e r  t h e  p i l o t  p r o j e c t ,  l e a d i n g  t o  u n f a i r  s e t t l e m e n t s .

W e b e l i e v e  t h a t  t h e  e v a l u a t i o n  c r i t e r i a  n e e d  t o  b e  r e v i s e d .  T h e  p r i m a r y  

g o a l  o f  m e d i a t i o n ,  w h e n  t h e r e  a r e  c h i l d r e n ,  s h o u l d  b e  t h e  b e s t  i n t e r e s t s  

o f  t h e  c h i l d r e n ;  t h e r e f o r e ,  t h i s  n e e d s  t o  b e  a n  e v a l u a t i o n  c r i t e r i a .  I f  

p r o p e r t y  i s  i n c l u d e d  i n  m e d i a t i o n ,  c r i t e r i a  n e e d  t o  b e  d e v e l o p e d  t o  e v a l u ­

a t e  t h e  s e t t l e m e n t s  t o  i n s u r e  t h e y  a r e  j u s t  f o r  b o t h  p a r t i e s .

T h e  C o u n c i l  i s  g e n e r a l l y  n e u t r a l  a b o u t  t h i s  p r o j e c t .  C u r  m a j o r  c o n c e r n ,  

t h a t  a l l  c a s e s  o f  d o m e s t i c  v i o l e n c e  b e  e x c l u d e d  f r o m  t h e  p r o j e c t ,  h a s  

b e e n  a d d r e s s e d  i n  t h i s ,  l e g i s l a t i o n .
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STEPHANIE J. COLE 
Deputy Adrr.lnl»tr>t!v« Dlrsolar

OPPICB OP ADMINISTRATES DIRECTOR 
303 K STREET 

ANCHORAGE, ALASKA 80601 (007)

March 8, 1990

Barbara Mikloa 
Executive Director 
Council on Domestic violence and 

Sexual Assault 
P. O. Box N 
Juneau, Alaska 99811

I believe that, aa a result of our phone conversation this 
morning (March 8), we agreed that the court, in a mediation pilot 
project, shalli

(3) exclude from the scope of the project cases involving 
domestic violence on any family members;

(4) limit mandatory participation of parties to one (1)
mediation session, after which either party may choose to
withdraw from mediation;

(5) ensure that the resolution of cases chosen to 
participate in the mediation project are not delayed by the court 
because of the mediation, should the attempts to reach a mediated 
agreement fail;

(6) inform all parties of their rights and the scope and 
purpose of the pilot project before mediation begins;

(7) disqualify the mediator from making recommendations to
the court about the disposition of the controversy, should
mediation fail;

(8) allow parties to consult with their attorneys at any 
point during the mediation process.



Barbara Mikloa 
March 8, 1990 
Page 2

Although thia doea not reiaolve all of the icemea we discussed, X 
believe the above is correct. (Please let me know if it's not!)

Very truly youra,

Stephanie J. Cole
Deputy Administrative Director

SJCibh

cci Senator Jan Faik«



S e n a t e  J u c C i c i a r '  C o m m i t t e e

F e b r u a r y  28, 1990

M E M O R A N D U M

T O :  J u d i c i a r y  C o m m i t t e e  M e m b e r s

F R O M : S e n a t o r  J a n  F a i k s ,  C l ^ i r m ^ i f - ^

S U B J E C T :  S B  4 8 2  " A n  A c t  r e l a t i n g  t o  t h e  j u d i c i a r y . "

S B  4 8 2  r e v i s e s  t h e  j u r i s d i c t i o n a l l a m o u n t  o f  t h e  d i s t r i c t  

c o u r t .  A s  y o u  k n o w ,  t h e  d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n  i n  

c i v i l  c a s e s  n o t  e x c e e d i n g  $ 3 5 , 0 0 0 ;  c a s e s  e x c e e d i n g  t h a t  a m o u n t  

m u s t  b e  t r i e d  i n  s u p e r i o r  c o u r t .  S B  4 8 2  w o u l d  r a i s e  t h e  

j u r i s d i c t i o n a l  a m o u n t  t o  $ 5 0 , 0 0 0 .

T h e  j u r i s d i c t i o n a l  a m o u n t  o f  t h e  d i s t r i c t  c o u r t  f o r  m a n y  y e a r s  

w a s  $ 1 0 , 0 0 0 .  I n  1 9 8 5 ,  t h e  L e g i s l a t u r e  r a i s e d  t h i s  t o  $ 2 5 , 0 0 0 ,  

a n d  i n  1 9 8 7  i t  w a s  r a i s e d  t o  t h e  c u r r e n t  l e v e l .  F o r  y e a r s  

t h e r e  h a s  b e e n  s i g n i f i c a n t  s u p p o r t  f o r  r a i s i n g  t h e  
j u r i s d i c t i o n a l  a m o u n t  t o  $ 5 0 , 0 0 0 ;  h o w e v e r ,  i t  w a s  f e l t  t h a t  

t h e  c i v i l  j u s t i c e  s y s t e m  w o u l d  b e  b e t t e r  s e r v e d  i f  t h e  l e v e l  

w a s  r a i s e d  i n  i n c r e m e n t s .

T h e  p r i m a r y  e f f e c t  o f  r a i s i n g  t h e  j u r i s d i c t i o n a l  a m o u n t  t o  
$ 5 0 , 0 0 0  w o u l d  b e  t o  m o v e  m a n y  m a r g i n a l  c a s e s  f r o m  s u p e r i o r  

c o u r t  t o  d i s t r i c t  c o u r t .  T h i s  i s  a d v a n t a g e o u s  f o r  s e v e r a l

r e a s o n s .  F i r s t ,  g e n e r a l  c i v i l  c a s e s  c o m e  t o  t r i a l  m o r e

q u i c k l y  i n  d i s t r i c t  c o u r t  t h a n  i n  s u p e r i o r  c o u r t .  F o r
e x a m p l e ,  i n  A n c h o r a g e  t h e  t i m e  t o  d i s p o s i t i o n  o f  a  c i v i l  c a s e

( e x c l u d i n g  s m a l l  c l a i m s )  i n  d i s t r i c t  c o u r t  i s  2 8 6  d a y s ;  i n  
s u p e r i o r  c o u r t  i t  i s  4 5 3  d a y s .

S e c o n d ,  a n d  m o r e  i m p o r t a n t l y ,  t h e r e  h a s  b e e n  a  r e d u c t i o n  i n  

t h e  d i s t r i c t  c o u r t  c a s e l o a d  i n  r e c e n t  y e a r s ,  w h i l e  t h e  

s u p e r i o r  c o u r t  c a s e l o a d  h a s  r e m a i n e d  s t e a d y  o r  i n c r e a s e d .  F o r  
e x a m p l e ,  t h e  d i s t r i c t  c o u r t  c a s e l o a d  i n  A n c h o r a g e  w a s  d o w n  1 0 %  

i n  1 9 8 9 ,  w h i l e  t h e  s u p e r i o r  c o u r t  c i v i l  c a s e l o a d  r e m a i n e d  
s t e a d y ,  a n d  i t s  f e l o n y  a n d  c h i l d r e n ' s  c a s e l o a d  i n c r e a s e d .  S B  

4 8 2  w i l l  i n c r e a s e  t h e  e f f i c i e n c y  o f  t h e  c o u r t  s y s t e m  b y  
a l l o w i n g  m a n y  c i v i l  c a s e s  t o  b e  h e a r d  i n  t h e  s y s t e m  w i t h  t h e  

d e c l i n i n g  c a s e l o a d .

A  c o m m i t t e e  s u b s t i t u t e  h a s  b e e n  p r e p a r e d  a n d  i s  i n  t h e
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m e m b e r ' s  f i l e s .  T h i s  s u b s t i t u t e  a d d s  t w o  s e c t i o n s  t o  t h e  b i l l  
a t  t h e  r e q u e s t  o f  t h e  C o u r t  S y s t e m  a n d  t h e  J u d i c i a l  C o u n c i l .

F i r s t ,  s e c t i o n  o n e  p r o v i d e s  t h a t  a  d i s t r i c t  j u d g e  i s  s u b j e c t  
t o  a p p r o v a l  o r  r e j e c t i o n  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  h e l d  
m o r e  t h a n  t w o  y e a r s  a f t e r  a p p o i n t m e n t  t o  t h e  b e n c h .  C u r r e n t  

l a w  r e q u i r e s  a  d i s t r i c t  c o u r t  j u d g e  t o  s t a n d  f o r  r e t e n t i o n  a t  
t h e  f i r s t  g e n e r a l  e l e c t i o n  h e l d  m o r e  t h a n  o n e  y e a r  a f t e r  
a p p o i n t m e n t .

T h e  J u d i c i a l  C o u n c i l  h a s  r e q u e s t e d  t h i s  c h a n g e  b e c a u s e  o f  t h e  
c o n f l i c t  c u r r e n t  l a w  h a s  w i t h  t h e  c o u n c i l ' s  r e t e n t i o n  

e v a l u a t i o n  o f  d i s t r i c t  c o u r t  j u d g e s .  T h e  o n e  y e a r  p e r i o d  w a s  

e s t a b l i s h e d  i n  1 9 6 7 ,  a n d  i t  w a s  i n t e n d e d  t h a t  t h e  j u a g e  w o u l d  

s e r v e  a t  l e a s t  o n e  y e a r  b e f o r e  h i s  o r  h e r  p e r f o r m a n c e  w a s  
" e v a l u a t e d "  a t  t h e  p o l l s  b y  t h e  v o t e r s ;  i n  1 9 7 5 ,  h o w e v e r ,  t h e  

c o u n c i l  w a s  a u t h o r i z e d  t o  e v a l u a t e  j u d g e s  f o r  r e t e n t i o n ,  t o  
p r o v i d e  g u i d a n c e  t o  v o t e r s .  R e s u l t s  o f  t h i s  e v a l u a t i o n  m u s t  

b e  s u b m i t t e d  t o  t h e  l i e u t e n a n t  g o v e r n o r  b y  A u g u s t  7  p r e c e d i n g  

t h e  e l e c t i o n .  S i n c e  t h e  c o u n c i l ' s  e v a l u a t i o n  t a k e s  s i x  
m o n t h s ,  t h i s  m e a n s  t h a t  t h e  c o u n c i l  c a n  s t a r t  e v a l u a t i n g  a  
d i s t r i c t  c o u r t  j u d g e  f o r  r e t e n t i o n  a f t e r  o n l y  t w o  o r  t h r e e  

m o n t h s  o n  t h e  b e n c h .  T h i s  d e f e a t s  t h e  p u r p o s e  o f  t h e  o n e  y e a r  
e v a l u a t i o n  t i m e  p e r i o d  s e t  u p  i n  1 9 6 7 .  B y  c h a n g i n g  t h i s  

p e r i o d  t o  t w o  y e a r s ,  a  j u d g e  w i l l  s e r v e  a t  l e a s t  o n e  y e a r  

b e f o r e  t h e  c o u n c i l  b e g i n s  i t s  e v a l u a t i o n .

T h e  s e c o n d  a d d i t i o n  t o  t h e  c o m m i t t e e  s u b s t i t u t e  i s  f o u n d  i n  

s e c t i o n  t h r e e .  T h i s  s e c t i o n ,  a d d e d  a t  t h e  r e q u e s t  o f  t h e  

C o u r t  S y s t e m ,  s e t s  u p  a  o n e  y e a r  m e d i a t i o n  p i l o t  p r o j e c t  i n  

A n c h o r a g e  a n d  F a i r b a n k s .  T h e  C o u r t  S y s t e m  i n t e n d s  t o  u s e  t h i s  

p r o j e c t  t o  c h a n n e l  c e r t a i n  c o n t e s t e d  d o m e s t i c  r e l a t i o n s  c a s e s  

t o  m e d i a t i o n ,  r a t h e r  t h a n  d i r e c t l y  t o  c o u r t .  S u c h  p r o c e d u r e s  

i n  o t h e r  s t a t e s  h a v e  b e e n  c r e d i t e d  w i t h  r e d u c i n g  j u d i c i a l  

w o r k l o a d  a n d  c o u r t  o v e r c r o w d i n g ,  r e d u c i n g  d i s p u t a n t ' s  c o s t s  

a n d  l o w e r i n g  b a r r i e r s  t o  t h e i r  a c c e s s  t o  j u s t i c e ,  a n d  
a c h i e v i n g  m o r e  s a t i s f a c t o r y  r e s o l u t i o n  o f  d i s p u t e s .  T h e  

p r o j e c t  m u s t  b e  e v a l u a t e d  f o r  c o s t  e f f e c t i v e n e s s ,  e f f i c i e n c y ,  

a n d  p a r t i c i p a n t  s a t i s f a c t i o n .

I f  t h e r e  a r e  a n y  q u e s t i o n s  o r  c o m m e n t s  a b o u t  t h i s  l e g i s l a t i o n ,  
p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  m y  o f f i c e .
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Personal Services
JBflflflM Total

1 -  Mediator, PFT, 18A, Anchorage $37,548 $12,900 $50,448

1 -  Mediator, PFT, 18A, Fairbanks 42,084 14,096 57,080

Total Personal Services 107,528

Efiulomant
File cabinet, typewriter and dictating machine for each position

Total one-time cost

3,270

$110,79?
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F i s c a l  A n a l y s i s  o f  M e d i a t i o n  P i l o t  P r o j e c t

P u r p o s e  o f  P r o j e c t

T h e  o n l y  s e c t i o n  o f  t h i s  b i l l  t h a t  h a s  a ‘ f i s c a l  i m p a c t  

i s  s e c t i o n  t h r e e  o f  t h e  m e d i a t i o n  p i l o t  p r o j e c t .  T h e  

p u r p o s e  o f  t h i s  p i l o t  p r o j e c t  i s  t o  d e t e r m i n e  t h e  

e f f e c t i v e n e s s  o f  m e d i a t i o n  i n  d i v o r c e  c a s e s  i n  A n c h ­

o r a g e  a n d  F a i r b a n k s .  I n  t h e  1 9 8 8  c o u r t  s y s t e m  b u d g e t  
t h e  l e g i s l a t u r e  s t a t e d  i t s  i n t e n t :

t h a t  t h e  c o u r t  s y s t e m  e d u c a t e  

j u d g e s ,  a t t o r n e y s  a n d  t h e  p u b l i c  o n  
t h e  p o t e n t i a l  b e n e f i t s  o f  m e d i a ­

t i o n .  T h e  c o u r t  s y s t e m  s h o u l d  
e v a l u a t e  a n d  q u a n t i f y  t h e  p o t e n t i a l  

o e n e f i t s  t o  t h e  c o n s u m e r s  a s  v / e l l  
a s  t h e  c o u r t  s y s t e m  o f  m e d i a t i o n ,  
a s  a n  o p t i o n .

S c o p e  o f  P r o j e c t

D u r i n g  t h e  p e r i o d  o f  t h e  p r o j e c t ,  c o n t e s t e d  d o m e s t i c  

r e l a t i o n s  c a s e s  w o u l d  b e  a s s i g n e d  t o  o n e  o f  t w o  

" t r a c k s "  u p o n  f i l i n g .  C a s e s  a s s i g n e d  t o  t h e  " t r i a l  
t r a c k "  w o u l d  b e  h a n d l e d  u n d e r  c u r r e n t  p r o c e d u r e s ,  w h i c h  
f o c u s  o n  r e a d y i n g  t h e  c a s e  f o r  t r i a l  b e f o r e  a  j u d g e .  

C a s e s  a s s i g n e d  t o  t h e  " m e d i a t i o n  t r a c k "  w o u l d  b e  
t r a n s f e r r e d  t o  t h e  o f f i c e  o f  t h e  m e d i a t o r ,  w h e r e  t h e  

p a r t i e s  w o u l d  b e  s c h e d u l e d  f o r  m e d i a t i o n  s e s s i o n s .  

S h o u l d  m e d i a t i o n  n o t  b e  s u c c e s s f u l  i n  a n  i n d i v i d u a l  
c a s e ,  t h e  c a s e  w i l l  b e  a s s i g n e d  a  t r i a l  d a t e .

G u i d e l i n e s  f o r  a s s i g n m e n t  o f  c a s e s  t o  t h e  t r a c k s  w i l l  
i n s u r e  t h a t  a  n u m b e r  o f  e a c h  t y p e  o f  d i s p u t e  ( c u s t o d y ,  

v i s i t a t i o n  a n d / o r  p r o p e r t y  i s s u e s )  w i l l  b e  a s s i g n e d  t o  

b o t h  t r a c k s .  I n f o r m a t i o n  w i l l  b e  g a t h e r e d  a b o u t  t h e  

r e s o l u t i o n s  o f  t h e  c a s e s  h a n d l e d  o n  e a c h  t r a c k ,  t h r o u g h  

t h e  u s e  o f  q u e s t i o n n a i r e s  a n d  s t a t i s t i c s  f r o m  c a s e  
f i l e s .  T h e  c o u r t  s h o u l d  b e  a b l e  t o  c o m p a r e  t h e  t w o  
t r a c k s  t o  d e t e r m i n e :

1 . t h e t i m e  t o r e s o l u t i o n  o f t h e d i s p u t e

2 . t h e p a r t i e s ' s a t i s f a c t i o n w i t h t h e  p r o c e s s

3 . t h e p a r t i e s ' s a t i s f a c t i o n w i t h t h e  r e s u l t

4 . t h e c o s t  t o t h e  p a r t i e s
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A t  t h e  e n d  o f  t h e  p i l o t  p e r i o d ,  i n f o r m a t i o n  a b o u t  t h e  

v a l u e  o f  m e d i a t i o n  s e r v i c e s  i n  d o m e s t i c  r e l a t i o n s  
d i s p u t e s  i n  A n c h o r a g e  a n d  F a i r b a n k s  w i l l  b e  a v a i l a b l e .  

U s i n g  t h i s  i n f o r m a t i o n ,  a  d e t e r m i n a t i o n  c a n  b e  m a d e  

w h e t h e r  m e d i a t i o n  s e r v i c e s  s h o u l d  c o n t i n u e  t o  b e  
p r o v i d e d .

O t h e r  s t a t e s  h a v e  f o u n d  t h a t  m e d i a t i o n  i s  m o s t  s u c c e s s ­
f u l  i n  j u r i s d i c t i o n s  w h e r e  t h e r e  i s  s o m e  d e g r e e  o f  

c o u r t  s u p p o r t .  B e c a u s e  t h e  p i l o t  p r o j e c t  w i l l  r e q u i r e  

s o m e  b u t  n o t  a l l  p a r t i e s  i n  d o m e s t i c  d i s p u t e s  t o  
p a r t i c i p a t e  i n  m e d i a t i o n ,  i t  i s  n o t  f e a s i b l e  t o  a s s e s s  

a  c o s t  t o  t h e  p a r t i e s  f o r  t h e  m e d i a t i o n  s e r v i c e s  d u r i n g  
t h e  p i l o t  p e r i o d .  H o w e v e r ,  s h o u l d  m e d i a t i o n  b e  

e x p a n d e d  t o  r e q u i r e  t h a t  a l l  d o m e s t i c  d i s p u t e s  a t t e m p t  

m e d i a t i o n  p r i o r  t o  p r o c e e d i n g  t o  t r i a l ,  s y s t e m s  c o u l d  
b e  d e v e l o p e d  t o  r e q u i r e  t h e  p a r t i e s  t o  b e a r - t h e  c o s t  o f  

m e d i a t i o n .  C h a r g e s  c o u l d  a l s o  b e  a s s e s s e d  i f  a  s y s t e m  

i s  d e v e l o p e d  i n  w h i c h  p a r t i e s  h a v e  t h e  o p t i o n  t o  e n t e r  

m e d i a t i o n ,  b u t  i t  i s  n o t  r e q u i r e d .

C o s t s  o f  P r o j e c t

T h e  c o s t s  a s s o c i a t e d  w i t h  t h e  p r o j e c t  w o u l d  b e  i n c u r r e d  

o n l y  o n c e  a s  t h e  p r o j e c t  w o u 3  d  l a s t  o n e  y e a r .  T h e  
p r o j e c t  w o u l d  c o n s i s t  o f  a  m e d i a t o r  i n  A n c h o r a g e  a n d  a  

m e d i a t o r  i n  F a i r b a n k s .  T h e i r  p e r s o n a l  s e r v i c e s  a n d  

a s s o c i a t e d  e q u i p m e n t  c o s t s  w o u l d  t o t a l  $ 1 1 0 , 7 9 8 .

I f  t h e  p i l o t  p r o j e c t  w e r e  t o  b e  l i m i t e d  t o  o n e  m e d i a t o r

i n  F a i r b a n k s ,  t h e  c o s t  w o u l d  b e  $ 5 8 , 7 1 5 .

I f  t h e  p i l o t  p r o j e c t  w e r e  t o  b e  l i m i t e d  t o  o n e  m e d i a t o r

i n  A n c h o r a g e ,  t h e  c o s t  w o u l d  b e  $ 5 2 , 0 8 3 .

I f  s e c t i o n  t h r e e  i s  d e l e t e d  i n  i t s  e n t i r e t y ,  t h e  b i l l

h a s  n o  f i s c a l  i m p a c t .
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^ g g 7  alaska judicial council
1 0 2 9  W .  T h ir d  A v e n u e .  S u i t e  2 0 1 .  A n c h o r a g e .  A l a s k a  9 9 5 0 1  ( 9 0 7 )  2 7 9 - 2 5 2 6  F A X  ( 9 0 7 )  2 / 6 - 5 0 4 6

ACTING EXECUTIVE DIRECTOR 
T B ro saW  C orns

D e c e m b e r  1 2 ,  1 9 8 9

M E M O R A N D U M

T O :  J u d i c i a l  C o u n c i l

F R O M :  S t a f f / J y j t y

R E :  D i s t r i c t  C o u r t  J u d g e s 1 T e r m s  ( A S  1 5 . 3 5 . 1 0 0 )

NON ATTORNEY MEMUETO 
Hilbert J H&nricksori, M D.

Luonn Oknkok 
Jams G. Roller

ATTORNEY MEMBERS 
Daniel L. Callahan 
William T. Council 
James D. Gilmore

CHAinMAN. EX OFFICIO 
W a rre n  W  M a tth e w s  

Chief Ju s t ic e  
S u p re m e  C o u rt

T h e  p u r p o s e  o f  t h i s  m e m o  i s  t o  s u g g e s t  t h a t  t h e  J u d i c i a l  

C o u n c i l  c o n s i d e r  s p o n s o r i n g  l e g i s l a t i o n  t o  i n c r e a s e  t h e  l e n g t h  o f  

d i s t r i c t  c o u r t  j u d g e s 1 p r o b a t i o n a r y  t e r m s  i n  o r d e r  t o  a l l o w  m o r e  
a d e q u a t e  t i m e  f o r  e v a l u a t i o n .  A t  p r e s e n t ,  d i s t r i c t  c o u r t  j u d g e s  

m u s t  s t a n d  f o r  r e t e n t i o n  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  m o r e  t h a n  

o n e  y e a r  a f t e r  a p p o i n t m e n t ,  a n d  e v e r y  f o u r  y e a r s  t h e r e a f t e r .

T h e s e  t e r m s  w e r e  e s t a b l i s h e d  i n  1 9 6 7 ,  s o m e  y e a r s  p r e c e d i n g  

t h e  1 9 7 5  l e g i s l a t i o n  t h a t  a u t h o r i z e d  t h e  C o u n c i l  t o  e v a l u a t e  j u d g e s  

s t a n d i n g  f o r  r e t e n t i o n .  A t  t h a t  t i m e ,  j u d g e s  w o u l d  h a v e  b e e n  

" e v a l u a t e d "  b y  t h e  e l e c t o r a t e  a t  t h e  p o l l s  o n e  t o  t w o  y e a r s  a f t e r  

t h e i r  a p p o i n t m e n t .  T o d a y ,  h o w e v e r ,  t h e  C o u n c i l  c o n d u c t s  a n  
e v a l u a t i o n  o f  e a c h  j u d g e  t h a t  t a k e s  a b o u t  s i x  m o n t h s .  T h e  r e s u l t s  

o f  t h i s  e v a l u a t i o n  m u s t  b e  s u b m i t t e d  t o  t h e  L i e u t e n a n t  G o v e r n o r  b y  

A u g u s t  7  p r e c e d i n g  t h e  e l e c t i o n  f o r  p u b l i c a t i o n  i n  t h e  O f f i c i a l  
E l e c t i o n  P a m p h l e t .  T h e  r e s u l t  i s  t h a t  s o m e  d i s t r i c t  c o u r t  j u d g e s  

h a v e  s e r v e d  l e s s  t h a n  a  y e a ' *  b e f o r e  t h e i r  e v a l u a t i o n  b e g i n s .

T w o  d i s t r i c t  c o u r t  j u d g e s ,  M i c h a e l  W o l v e r t o n  o f :  A n c h o r a g e
a n d  P e t e r  F r o e l i c h  i n  J u n e a u ,  a r e  s t a n d i n g  f o r  r e t e n t i o n  i n  . 1 . 9 9 0  
f o r  t h e  f i r s t  t i m e .  J u d g e  W o l v e r t o n  w a s  a p p o i n t e d  i n  A u g u s t  o f  

1 9 8 8  a n d  u n d e r  t h e  p r o p o s e d  c h a n g e  w o u l d  s t i l l  s t a n d  f o r  r e t e n t i o n  

a t  t h i s  e l e c t i o n .  H e  w i l l  h a v e  b e e n  o n  t h e  b e n c h  f o r  a b o u t  1 8  

m o n t h s  a t  t h e  t i m e  e v a l u a t i o n  s t a r t s  i n  F e b r u a r y  o f  1 9 9 0 .  J u d g e  
F r o e l i c h  w a s  a p p o i n t e d  i n  J u n e  o f  1 9 8 9 .  H e  w i l l  h a v e  b e e n  o n  t h e  

b e n c n  L 'o r  j u s t  u n d e r  e i g h t  m o n t h s  . i n  F e b r u a r y .  U n d e r  t h e  p r o p o s e d  
c h a n g e ,  h e  w o u l d  n o t  s t a n d  f o r  r e t e n t i o n  u n t i l  1 9 9 2 .



Memorandum
R e :  D i s t r i c t  C o u r t  J u d g e s '  T e r m s  ( A S  1 5 . 3 5 . 1 0 0 )

D e c e m b e r  1 2 ,  1 9 0 9  
P a g e  T w o

H y p o t h e t i c a l l y ,  a  j u d g e  c o u l d  h a v e  a n  e v e n  s h o r t e r  t i m e  

b e f o r e  e v a l u a t i o n .  A j u d g e  a p p o i n t e d  o n  N o v e m b e r  5 ,  1 9 0 9 ,  f o r

e x a m p l e ,  w o u l d  p r o b a b l y  n o t  a c t u a l l y  s t a r t  w o r k  u n t i l  a  m o n t h  o r  s o  

l a t e r .  T h e  j u d g e  c o u l d  h a v e  o n l y  t w o  o r  t h r e e  m o n t h s  o n  t h e  b e n c h  

b e f o r e  b e i n g  e v a l u a t e d .  T h i s  d o e s  n o t  s e e m  t o  b e  t h e  i n t e n t  o f  t h e  

l e g i s l a t u r e  i n  s e t t i n g  t h e  " m o r e  t h a n  o n e  y e a r  a f t e r  a p p o i n t m e n t "  

i n i t i a l  t e r m .  P r e s u m a b l y  t h e y  i n t e n d e d  t h a t  t h e  j u d g e  w o u l d  b e  

e v a l u a t e d  o n  t h e  b a s i s  o f  t w e l v e  o r  m o r e  m o n t h s '  e x p e r i e n c e  o n  t h e  
b e n c h .

A S  1 5 . 3 5 . 1 0 0  c o u l d  b e  r e v i s e d  t o  m a k e  a  d i s t r i c t  c o u r t  j u d g e  
" s u b j e c t  t o  a p p r o v a l  o r  r e j e c t i o n  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  

h e l d  m o r e  t h a n  t w o  y e a r s  [ o n e  y e a r ]  a f t e r  [ h i s ]  a p p o i n t m e n t . . . . "  
T h i s  p r o p o s a l  s h o u l d  n o t ' " c r e a t e  a n y  c o s t s  o r  a n y  o t h e r  
d i f f i c u l t i e s .  A  f i s c a l  n o t e  o f  $ 0  s h o u l d  b e  s u b m i t t e d  w i t h  
p r o p o s e d  l e g i s l a t i o n .

P l e a s e  l e t  u s  k n o w  y o u r  t h o u g h t s  o n  t h i s  s u g g e s t i o n .
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6-2186E
Chenoweth
3/2/90

Original sponsor(s): SEN. FAIKS

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 482 (Judicial",;

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act amending the jurisdiction of the district

court, increasing the period during which a district 

court judge serves under an initial appointment

before being subject to voter approval, and authoriz­

ing the Alaska Court System to establish and evaluate 

a mediation pilot project."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.35.100(a) is amended to read:

(a) Each district judge shall be subject to approval or re­

jection at the first general election held more than two years [ONE 

YEAR] after the judge's appointment under the provisions of AS 22.15.-

170. If approved, the judge shall thereafter be subject to approval

or rejection in a like manner every fourth year.

* Sec. 2. AS 22.15.030(a) is amended to read:

(a) The district court has jurisdiction of civil cases, includ­

ing foreign judgments filed under AS 09.30.200 and arbitration pro­

ceedings under AS 09.43.170, as follows:

(1) for the recovery of money or damages when the amount

claimed exclusive of costs, interest, and attorney fees does not

exceed $50,000 [$35,000];

(2) for the recovery of specific personal property, when

the value of the property claimed and the damages for the detention do 

not exceed $50,000 [$35,000];

(3) for the recovery of a penalty or forfeiture, whether

-1- CSSB 4 8 2 (Jud)
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given by statute or arising out of contract, not exceeding $50,000 

[$35,000];

(4) to give judgment without action upon the confession of 

the defendant for any of the cases specified in this section, except 

for a penalty or forfeiture imposed by statute;

(5) for establishing the fact of death of any person in :he 

manner prescribed in AS 09.55.020 - 09.55.060;

(6) for the recovery of the possession of premises ^n the 

manner provided under AS 09.45.070 - 09.45.160 when the value o.'f the 

arrears and damage to the property does not exceed $50,000 [$35,000];

(7) for the foreclosure of a lien when the amount in con­

troversy does not exceed $50,000 [$35,000];

(8) for the recovery of money or damages in motor vehicle 

tort cases when the amount claimed exclusive of costs, interest, and 

attorney fees does not exceed $50,000 [$35,000];

(9) over civil actions for taking utility service and for

damages to or interference with a utility line filed under AS 42.20.-

030;

(10) over cases involving injunctive relief for domestic 

violence under AS 25.35.010 and 25.35.020.

* Sec. 3. MEDIATION PILOT PROJECT. The Alaska Court System shall

(1) create a pilot project for mediation using a court mediator 

in Anchorage and Fairbanks for specified cases; and

(2) evaluate the project created under (1) of this section for 

cost effectiveness, efficiency, and participant satisfaction.

* Sec. 4. Section 3 of this Act is repealed one year after the effec­

tive date of this Act.

* Sec. 5. The provisions of AS 15.35.100(a), as amended by sec. 1 of 

this Act, apply to district court judges who enter into the duties of the 

CSSB 482(Jud) -2-
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office on or after the effective date of this Act.
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6-2186E*/
Chenoweth
2/23/90

Original sponsor(s): SEN. FAIKS

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 482 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the judiciary."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.35.100(a) is amended to read:

(a) Each district judge shall be subject to approval or re­

jection at the first general election held more than two years [ONE 

YEAR] after the judge's appointment under the provi 5 of AS 22.15.- 

170. If approved, the judge shall thereafter abject to approval

or rejection in a like manner every fourth ye t.

* Sec. 2. AS 22.15. 030(a]> > is amended to read:

(a) The district court has jurisdiction civil cases, includ­

ing foreign judgments filed under AS 09.30.200 nd arbitration pro­

ceedings under AS 09.43.170, as follows:

(1) for the recovery of money or damages when the amount

claimed exclusive of costs, interest, and attorney fees does not

exceed $50,000 [$35,000];

(2) for the recovery of specific personal property, when

the value of the property claimed and the damages for the detention do 

not exceed $50,000 [$35,000];

(3) for the recovery of a penalty or forfeiture, whether

given by statute or arising out of contract, not exceeding $50,000 

[$35,000];

(4) to give judgment without action upon the confession of 

the defendant for any of the cases specified in this section, except 

for a penalty or forfeiture imposed by statute-;
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(5) for establishing the fact of death of any person in the 

manner prescribed in AS 09.55.020 - 09.55.060;

(6) for the recovery of the possession of premises in the 

manner provided under AS 09.45.070 - 09.45.160 when the value of the 

arrears and damage to the property does not exceed $50,000 [$35,000];

(7) for the foreclosure of a lien when the amount in con­

troversy does not exceed $50,000 [$35,000];

(8) for the recovery of money or damages in motor vehicle 

tort cases when the amount claimed exclusive of costs, interest, and 

attorney fees does no;, exceed $50,000 [$35,000];

(9) over civil actions for taking utility service and for 

damages to or interference with a utility line filed under AS 42.20.- 

030;

(10) over casie's involving injunctive relief for domestic 

violence under AS 25.35.010 and 25.35.020.

* Sec. 3. MEDIATION PILOT PROJECT. The Alaska Court System shall

(1) create a pilot project for mediation using a court mediator 

in Anchorage and Fairbanks for specified cases; and

(2) evaluate the project created under (1) of this section for 

cost effectiveness, efficiency, and participant satisfaction.

* Sec. 4. Section 3 of this Act is repealed one year after the effec­

tive date of this Act.

* Sec. 5. The provisions of AS 15.35.100(a), as amended by sec. 1 of

this Act, apply to district court judges who enter into the duties of the

office on or after the effective date of this Act.
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tho judge shall designate the district where the judge has served the 
major portion of the judge’s term. (§ 7.56 ch 83 SLA I960)

N O T E S TO DEC ISI O NS

S co p e  o f  v o te . — Art. IV, § (i of  the he decided hy the voters o f  the judge’s  ju-
slnte constitution, dealing with retention diciid district, und AS 15.35.109(b) setB
of judges, does not specify that the vote forth the sam e rule for district court
will be held on a district-wide basis even judges. Hornaday v. Rowland,  Sup. Ct.
though th is 3c.''ion currently provides Up. No. 2701 (F ile No. 7810), 074 P.2d
thnl retention o f superior court judges will 1333 (1983).

Sec. 15.35.090. P lacing name o f superior court judge  on bal­
lot. The director shall place the name of a superior court judge who 
has properly filed a declaration of candidacy for retention on the jud i­
cial ballot in the judicial district designated in the declaration of can­
didacy for the general election at which approval is sought. (§ 7.57 ch 
83 SLA 1960; am § 3 ch 18 SLA 1969; am § 154 ch 100 SLA 1980)

Sec. 15.35.100. A p p ro va l or rejection o f d is tric t judge, 
(a) Each district judge shall be subject to approval or rejection at the 
first general election held more than one year after the judge’s ap­
pointment under the provisions of AS 22.15.170. I f  approved, the judge 
shall thereafter be subject to approval or rejection in a like manner 
every fourth year.

(b) The district judge shall seek approval in the judicial district in 
which the judge was originally appointed, or in the district where the 
judge has served the major portion of the judge’s term. The district 
judge shall designate bn  the declaration of candidacy the judicial dis­
trict in which the judge was appointed, or the district where the judge 
has served the major portion of the judge’s term. (§ 1 ch 138 SLA 
1966; am § 1 ch 164 SLA 1968)

N O T E S TO D E C ISIO N S

S co p e  o f  v o te . — Art. IV, § 6 o f the 
state constitution, dealing with retention  
of judges, does not specify that the vote 
will be held on a district-wide basis even 
though A S 15,35.080 currently provides 
that retention of superior court judges will 
be decided by the voters o f the judge's ju­
dicial district, and subsection (b) o f this 
section sets forth the sam e rule for district 
court judges. Hornadu. v. Rowland, Sup.

Ct. Op. No. 2761 (F ile No. 7810), 674 P.2d 
1333 (1983).

Q uoted  in D elahay v. State, Sup. Ct. 
Op. No. 648 (File No. 1252), 476 P.2d 908 
(1970).

C ited  in Stephens v. H am m orsley, Sup. 
Ct. Op. No. 1275 (F ile No. 2505), 550 P.2d 
1268 (1976); Kochutin v. State, Sup. Ct. 
Op. No. 3194 (F ile No. S-1894), 739 P.2d 
170 (1987).



n-quin-il *iir ii jud g m en t o f  •iii|>(!iicliin<‘iit. Tho ju d g m en t m ay not ax- 
tiiiul laiyiiiiil rem oval fi'Min office. Imi doon nut pruvuul |>ioceodingH in 
tho cuui'la nn th e  Main* o r  re lated  charge*. (8 UH ch 50 SLA 1051))

S ac . 22.10.180. H ea lr lc lio m t. A supe rio r co u rt jud g e  V’liilc holding 
office limy nol practice1 Inw, nor engage in llic conduct o f any o th e r  
profession, vocation, or buainoaa for profit o r  com punaution, which 
conduct would in te rfe re  w ith  the  perform ance of tho  jud ic ia l d u tie s  of 
the  judge, nor m ay a  ju d g e  hold ollice in a po litical p a rty , n r hold nny 
o th e r office or position o f  prolit u nder th e  U n ited  S la te s , th e  s ta te  or 
its  political subdivisions. A superio r court judge filing for an o th er 
e lective public office o th e r  th a n  delegate  lo a  constitu tional conven­
tion o f th is  s to le  o r th e  U nited  S ta te s  fo rfeits th e  ju d ic ia l position. 
1 8  2!) ch 50 SLA 1050; am  8 2  ch 30  SLA 1071; am  § 11 ch 12 SLA 
1980)

Opinion* of attorney gcarriil. - Ik-, i* not .iuina in u ivprcM'ntulivu ciipaclly
c.iuw! llie I nlwr.Mly of Al.ok.i is mi in. of llic judicial liruoch or exorcising Judi-
slnirticnlnlily of llic inle and nivinlicr. cinl power liul ralhcr ia i-xum.inj; ccrtnlr
stiip nn its Uonrd of Ifcgcnts is necessarily executive powers of control vested to the
on ollice under Uic state, a judge may not regents over llie slate's note institution nf
sit as o regent while holding Judicial of- higher learning. This, the judge may nut
litt Ilecomber 27, l!J7li Clp. Atl’y lien. da pursuant lo Alaska Const., art. IV,

When a judge sits us u regent, Ihe judge S 14. December 27, 1970 Op. Att'y Gen.

NOTES TO DECISIONS

Cited in Iii-gtch v dcflersun. S'.:p Ct.
Op No. -Kit I Kile No SOU, 4-11 I* 2d 27 
1 It/liHI.

Cidliiterul references. -  Propriety Vulidity mid upulication of statute re- 
and periui.v-ihility uf judge engaging in garding proluhitiun o*judge from practic- 
llie practice of law Ml AI.U2d HKO. ing law. 17 ALKIth K~3.

J.i'C. 22.10.101). C o m p e n s a tio n , (a) T h e  m onth ly  tsufory for each 
superio r court ju d g e  is equ a l lo S tep  E, R ange 28 of th e  sa la ry  sched­
ule in A S 39.27.011(a) for Ju n e a u , A laska.

th) A sa la ry  w a r ra n t  n .ay  not be issued to a su p e rio r cou rt judge 
u n til th e  judge b u s filed w ith  th e  s ta te  officer des ignated  to issue 
sa la ry  w a rra n ts  an  "f iid av it th a t  no m a tte r  refe rred  to th e  jud g e  for 
opinion o r decision bus been uncom pleted o r  undecided by the  judge 
for a period o f m ore th a n  six m onths.

tci In addition  to a n n u a l sa la ry , a  su p e rio r cou rt jud g e  is e n titled  to 
receive u geographic eost-of-liv irg  udj- s tm en t, based on th e  location of 
the  ju d g e ’s p rim ary  ollice assignm en t, equul to 3.5 p er cent of the  
judge 's a n n u a l sa la ry  tim es th e  num ber o f pay  s te p  increases provided 
under AS 30.27.020 for a s ta le  em ployee w ork ing  in th e  sam e election

l| 22.10.190 J'JtltCtAltV § 22,10.100

d istric t in those  d is tr ic ts  for which AH 39.27.020 specifies 2 ero-to*live 
pay sie . Increases. In un election d is tr ic t for w hich AH 30.27.020 spe­
cifies m ore lim n five pay steps, tho n u m b er of pay  step  increases u nder 
th is  section  is lim ited  lo five. Any re tire m e n t benefits  to w hich a 
supe rio r court ju d g e  tnuy lie en titled  sh a ll he com puted only on th e  
a n n u a l sa lary . (8 30 ch 50 SLA 1059; am  8 5 ch 115 SLA 1905; am  §
4 ch 83 SLA 1007; am  8 2 ch 101 SLA 1000; am  5 2 ch 193 SLA 1970; 
am  8 2 ch 3-1 SLA 107<1; am  8 2 ch 205 SLA 1075; am  § 3 ch 148 SI,A 
1076; am  8 4 ch 203 SLA 107G; am  § 5 ch 80 SLA 1078; urn 88 4, 19 
ch 3 SLA 1080)

Editor'* notes. — Chupter 205, SLA 
1075, which umrnded thin section, wnn 
submitted to tho voter* hy referendum 
and wun rejected.

A refercn - lo AS 20.27 020 wiib 
chunk'd lo AS 89.27.020 In subsection (cl,

NOTES TO DECISIONS

hy tho reviser of statutes pursuant lo AS 
01.05.031.

'.A-gislntivti history report*. — Fo. re­
port o i ch- 83, SLA 1087 (1 III M il, see 
1087 llou&b Journal, pp. 3IP-340.

Cited in Kochutin v. State, Sup. Ct. Op. 
No. 3191 (File No. 31804), 739 P.2d 170 
(1087)

Chapter 15. District Courts.
Article

1. District Judges und Magistrates (55 22.15.010 — 22 16.27(1)
2. Public Administrator (55 22.15.310 — 22.15.350)

Article 1. District .Judges nnd M agistrates.

Section
10. Establishment of the district court of 

thu Stale of Alaska 
20. Number of district judges and mngis- 

trates 
30. Civil juriwi.vtioji 
<10. Small claims
60. Actions not within civil jurisdiction 
60. Criminal jurisdiction 
70. Extent of jurisdiction 
80. Chunge of venue 
DO. Sessions and general powers of dis­

trict court 
100. Functions and powers or district 

judge nnd magistrate
110. Additional duties of district judge 

and magistrate 
120. Limitations on proceedings which 

magistrate may hear 
140. Process

Section 
150. Jury trials
160. Qualifications of district judges and 

magistrates 
170. Selection of district judges and mag­

istrates 
180. Oath of office
190. Assignment of district judges and 

magistrates 
195. Approval or rejection 
205. Impeachment 
210. Restrictions 
220. Compensation 
230. Additional compensation 
240. Appeal
250. Disposition of fines 
260. Bond
270. Retention of fines, etc., by political 

subdivisions

35
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Sec. 22.15,010, KkIhI i IU Ii i i i i -mI » flh i<  d is tr ic t  co u rt o f  l l ic  S ta le  
o f  A laska . There in established a d is tric t court o f tlu i Stale o f Alaska 
lor each of the lour jud icia l dint ru in  o f the nu|iorlor court o f thin state.
19 I i l l  IMI SI,A 1050; am 9 I cl

l( i- vt»or'«  i io l i 'k .  I i i  im p lt- im 'itlifig  
4 .'I. c li 21. S I.A  196(1, "flinlrli'1 c o iif t  n f 
I lie  " I A la sk a "  Iwin i i i  1110*1 itm liim i'k  
Imi'H n lio iI r iu ’i l  l<» " ih k lr i t i  cou rt,” fo llow  
iui* tin : ii|i|ir".itII ol Ilu* A la sk a  Hoprt-iiiu 
('iM irt in il>  lu i iu l l iu g  of tin* UMgiMfutu- 
co u rt d u J r i i l- im i i t  lu illitr  U i. i l ig f  i l l  tho  
co u rt ru lok . <Sco, for I ’X iu ilf t lt , .Sup rrum  
( ’o iir l O iih  r  No m2 om l Huptrm i' C om  I
O rde r No l u l ,  w ith  ;i|*|H u tlix  >

n o i e h  t o

i 2 1  s i ,a  imid)

Cron* refcrcm'm. For li'giiJulivu in­
tent fln ic il to tlim cliuplor, »cu 9 '25, cli 
I Ml. SI.A ISi5!l. in lh«* Temporary nnd 
S|Hii.il Ai Im ami lh*Milvc*n

0|iinioiiN of attorney genernl. - Thu 
<1 tap tor. wliirh provide* for tho jurisdic­
tion of district court a, does not give these 
cuurla pruhiitoJurlNdiclion 1959 Op Att'y 
Civil No II

IlKCISIONS

•liiriMliclioiiiil liiiumhirii'i*. No- 
v\heie in tin* statutes me nny hooiitloi o > 
v\ it Inn the diit i lit prescribed iii which II 
p,triHul.tr magi.slrate Inow judgel may »**- 
orciM* Jurisdiction, hut this rhnpicr, which 
r.tt.ddi.dica the district courts, doe* pro­
vide t lint the couit shall nuft in its dis­
trict nl Mich pi,in* or place* therein as 
mny la* designated hy rule or order uf thu 
supreme court largo v. Strand. Sup. Ct. 
Op No 157 i File No 1101». 381 I* 2d 665 
I Ifllsll.

Applied iii Larson v. State, Sup Ct. 
Op No I43(11 File No '21 :1:11. 56 I I>.2d365 
(1977i; Oxeieok v. Stole, Sup <-t. Op. Nil. 
2076 (File No 39021, 61 I I* '2d 013 < 1080).

Quoted in (.'ity uf Fairbanks v 
Sclirock, Sup. Ct. Op. No. 5B7 (Kile No. 
1032), 157 I "2d 24*2 119091.

Cited in Dutnhny v. Statu, Sup. Ct. Op. 
No. «48 (File No 12521. 470 !>.2d 908
(1970), nppuul diutni&sed, -102 U.S 901, 91 
S. Cl. 1381, 28 L. Ed. 2d 642 (1971).

Collateral reference*. •— 20 21 C.J.S., Court*, 4 1 ct ucq. 48A C.J.S ,
Am.lur2d. Courts, \ 1 et seq. 40 Judge*, i  1 el seq.
Ain Jur 2<l. .Judges. ) I et seq.

S ec . 22.15.020. Ku 1 1 1 h e r  o f  d i s t r i c t  ju d g e s  a n d  m a g is t r a te s ,  
(a l Except a s  h ere in afte r provided, each  d is tr ic t cou rt o f th e  S ta te  o f 
A laska  sh a ll have tiie num ber o f  d istric t ju d g es se t ou t below opposite 
th e  nam e o f  tho jud icial d istric t over w hich tho cou rt h as ju risd ic tion :

I-'irst .Judicial D istric t  3
Second .Judicial D istric t  1
T h ird  Ju d ic ia l D istric t  12
F o u rth  Ju d ic ia l D istric t  ‘1
ll») Except us h ere in afte r provided, each d istr ic t cou rt of th e  S ta te  of 

A laska  sh a ll have th e  num ber o f m ag is tra te s  se t o u t below opposite 
tiie nam e u f th e  judicial d istric t over w hich th e  cou rt hus ju risd iction :

F irs t Ju d ic ia l D istric t  10
Second Jc  licial D istric t  7
T hird  Ju d ic ia l D istrict  19
F ourth  Ju d ic ia l D istrict  17

26

(c) I lie num ber o f d is tr ic t judgen or m ag istra tes  w ithin ouch ju d i­
c ial d is tr ic t muy tie increased  or decreased by ru le of th e  suprem e
court. (9 2 cli DM SI.A  11)50; am  ! 
SI.A 10H-I)

Effect or umrmlmcnU. — Hie 1084 
iimundmonl in Nulmection (nl increased 
elm niimtwr of district judges In the Tit ini

NOTES TO

•Jurisdictional boundaries. — See 
Hume rntchline in note to AS 22.15.010.

The legislature's Intent In creating 
the office of muglstrntu wiih to meet tliu 
immediate requirement* of justice in the 
less populated iircn» uf tho state, 
ituckulew v. Holloway, Sup. Ct. Op. No. 
I9HH (File Nn 4058), 604 I',2d 240 (1979).

Magistrate* lire "judges of other 
court*" within the meaning of Alaska 
Count,, urt. IV. d 4. Uuckalew v. 
Holloway, Sup. Ct. Op No. 19H8 (File No 
4058), 604 I*.2d 240 (1979).

2 cli 24 SLA 1906; arn § 3 cli 137

Judicial Mini riel from I to 12 and in the 
Fourth Judicial District fr«n 2 to 4.

DECISIONS

Application nf subsection (c). — Sub- 
section (c) of thin section could not provide 
the Imsiu for deciding the presiding nape- 
rmr court judge'* authority to move u dm- 
trict court judge from one place to uuother 
since subsection (c) create* power in the 
supreme court, not the presiding judge; 
and no permissible delegation of power to 
that judge was found in this case. 
Hurnuduy v. Howland. Sup. Ct. Op. No 
2761 (File No. 7810). 674 l».2d 1333 
(1983).

S ec . 22.15.030. C iv il ju r is d ic t io n ,  (a) The d istric t court, h a s  ju ris -  
diction  o f civil cases, inc lud ing  foreign jud g m en ts  filed u n d e r  AS 
09.50.200 und a rb itra tio n  proceedings u n d er AS 09.-13.170, n s  follows:

(1) for th e  recovery o f  m oney or dum ages w hen the  am oun t claim ed 
exclusive o f costs, in te re s t, und a tto rn ey  fees does nol exceed $35,000;

(2) for th e  recovery o f specific personal p roperty , when th e  v a lu e  of 
th e  p roperty  claim ed and  th e  dam ages for the  detention  do n o t exceed 
$35,000;

(3) for tiie  recovery o f e p en a lty  o r forfeiture , w hether g iv en  hy 
s ta tu te  o r  a r is in g  o u t o f con trac t, not exceeding $35,000;

(-1) to g ive ju d g m en t w ith o u t aclion upon th e  confession o f  th e  d e ­
fen d an t for uny o f th e  cases specified in th is  section, ex cep t for a  
p en a lty  o r  forfeiture  im posed hy s ta tu te ;

(5) for e s tab lish in g  th e  fact o f  dcatli o f  any  person in th e  m a n n e r  
p rescribed  in AS 09.55.020 —  09.55.060;

(6) for th o  recovery o f  th e  possession of p rem ises in th e  m an n er 
provided u n d er AS 09.-15.070 —  09.-15.160 w hen the  value o f  th e  a r ­
re a rs  and  dam age lo th e  property  docs no t exceed $35,000;

(7) for th e  foreclosure o f  u lien  w hen thu  am oun t in controversy  docs 
no t exceed $35,000;

(8) for th e  recovery o f m oney or dam ages in m otor vehicle to r t  cases 
w hen th e  am oun t claim ed  exclusive o f costs, in terest, and  a tto rn e y  
fees does no t exceed $35,000;

(9) over civil actions for ta k in g  u tility  serv ice and for dam ages to or 
in terference  w ith  a  u til i ty  line filed u n d er AS -12.20.030;



» 'it. 1 5.11;lit Au *ka Statutks 5 22.15.030

1 1()i tiviT nii'i'A involving; injuni'tivc r«;lief fur dom estic  violence u n ­
der AS 25.35.010 und 25.35.020.

tin  In.Hufur os llie civil jn risd iclinn  of the d is tr ic t co u rts  nnd th e  
nii|ierior enurt is th e  some, Ihe jurisdiction is co ncu rren t. Kxcepl for u 
lietitioit for in junctive  re lie f u nder AS 25.35.010 o r  25.35.020, nn uc- 
linn th a t fa lls  w ilhm  Ihe ru nciirren t jurisdiction o f  th e  su p e rio r court 
nnd the  d ls lr ie l cou rt limy not he lilt'd in the su p e rio r co u rt, except us 
provided hy ru les o f th e  suprem e court. IS 3 cli 18-1 SLA  1950, am  § 8 
ch 110 SI.A 1DU7; mu S 1 ch 103 SLA 1908; nm §§ 1 — 5 ch 38 SLA 
1971; nm 8S 1 .2  ch 30 SLA 1972; am  S 24 cli 94 SLA  1980; am  § 55 
cli 59 SLA 1982; mil 5 3 ch 17 SLA 1985; uni S 7 ch 38  SLA 1987)

Effect of MmcnUiiii’iilN. The 1985 
uniciiihiH in in Kiihnei’tiori substituted 
"$23.(iUU ‘ |t»r Ili.UOII, except a» provided 
in (loi of this ituliMiiTiun" ut the cm', of 
puruqrupli (II, ‘'S25,ftlKr for "$10,(HHJ" at 
the end uf paragraph* 12), I .'I I, mid Mil 
through 'Hi. di.-ugu.itiil former paragraph 
(Hi iim preu lit paragraph Mil and former 
paragraphs «!>» through (1 11  us present 
paragraph** (7> through MM. mid milled 
paragraph (10». and in Mih.wcl inn llil Mlh- 
ntiiuicd "the" fur "such" preceding "juris- 
dirlnin" in the first henlencc and added 
the second sentence.

NOTES TO

l.intited jurisdiction. — District court-s 
in Alaska are limited to jurisdiction in 
civil matter* to cudim involving amounts 
under $:l,0(i() I iio w  $35.UOO|. Pennington 
v. Snow. Sup C'l Op No. * .to (Kile No.
11011. 471 I*.2d U70 t I070i.

District court is n creature of (lie 
statute creating it. Kx parte Dales. H 
Alaska 0111110.11». rev'd on other grounds 
sidi nnm I.'lilted Stales v Oates, (•! F 2d 
r»:!6 (9th Cir. 1932).

And its powers must lie exercised 
within limits conferred by law. - The 
jurisdiction und authority of a district 
court continues only so long as it confines 
the exercise of its powers within the limits 
conferred hy law. Kx parte Oates, 8 
Alusktl 319 (19.1D, rev'd on other grounds 
sub nom United States v Oates, 61 K.2d 
536 (Mih Cir 1932).

No intendments or presumptions 
will be indulged in favor of jurisrlic- 
tion of a district court. Kx parte Oates. 8 
Alaska 319 119.111, rev'd on other grounds 
>oli num. t.'niteil Stale- v. Oates, 61 K.2d 
530 lUtti Cir I932i

Jurisdiction -annul be conferred by 
consent of parties. -  Consent of parties

The 1987 amendment in subsection (a) 
in the introductory lunguuge substituted 
"including foreign judgments filed under 
AS 09.30.200 und urbitrulion proceedings 
under AS 09.43.170" for "und proceed­
ings," deleted "of tho property or" follow­
ing "when the value" in paragraph (6», 
und substituted "$35,000" for "$25,000" 
through nit the section.

Kditor's notes. — Section 12, ch 17, 
SI.A 1985 provides that the 1985 amend­
ment to (h) of this section applies only lo 
cases filed on or uflcr July 1, 1985.

DECISION'S

cannot confer upon n district court a juris­
diction or a power to net upon subjects 
which are not submitted to its judgment 
hy the luw. Myers v. Swinefurd, 1 Alaska 
10 (18881.

Nur ousted by counterclaim in ex­
cess uf jurisdictional umnunt. — A de­
fendant cannot oust the jurisdiction of u 
district couri hy pleading a counterclaim 
which exceeds the amount for which judg­
ment can he obtained in such court. Ben- 
nett v. Forrest, G9 F. 421 (D. Alaska 
1895).

Whole proceeding void in absence of 
jurisdiction. — If a court of limited juris­
diction assumes to act in a ase over 
which the Inw does not give il authority, 
the whole proceeding, from the issuing of 
the writ lo the rendition of judgment, is 
void. Myers v. Swincford. 1 Alasku 10 
(18881.

The record of u district court is al­
ways open to uttuek in u bnbens cor­
pus proceeding, and when thus chal- 
[engtd, such court must justify its official 
acts ut any und every stage of thu proceed­
ings, hy showing that it acted within «ts 
jurisdiction. Kx parte Oates, 8 Alusku 319

§ 22.15.0*10 J UDICIAMY § 22.15.040

(1931), rev’d on other grounds hub nom. 
United Slates v. Oates, Gi F.2d 536 (9th 
Cir. 1932).

Jurisdiction under ntiragrnpli (a)(9). 
— In the absence of u clear Intent oy the 
legitduiuro to limit the jurisdiction ex­
tended hy paragraph (u)(9) to liens other 
than on real property, the supreme court 
refused to so limit tho district court's ju­
risdiction. Stephens v. Ilninmersley, Sup. 
Ct. Op. No. 1275 (Kilo No. 2505), 552 P.2d 
652 (1976).

AS 22.15.050(1) not impliedly re- 
prilled by pnragrnph (n)(7). — Para­
graph (n)(7), authorizing notions for fore­
closure of liens under $10,000 (now 
$35,000) in district courts, wus enacted 
subsequent to AS 22.16.050(1) prohibiting 
actions in district court whero title to real 
property is at issuo. But repeal of AS 
22.15.050(1) will not be implied since the 
two provisions can be reconciled by hold­
ing llinl lien foreclosures under $10,000 
(now $35,000), including those on real 
property, ore permissible ns long as title 
to real property is not in question. Ste­
phens v. Hammcndey, Sup. Ct. Op. No. 
1275 (File No. 2505). 650 P.2d 1268 
(1976).

District court lucked jurisdiction 
over action for accrued ren t — Where 
the district court had no jurisdiction over

actions for forcible entry and detainer in 
1965, the court uIku lucked jurisdiction to 
enter u 19G6 Judgment on a recond cause 
of action for accrued rent under tho spe­
cial form of summons used in forcible 
entry and dctuinur actions. McDowell v. 
Lcnarduzzi, Sup. Cl. Op. No. 1242 (Kilo 
No. 2413), 54G P.2d 1315 (1976).

Serving us a district judge consti­
tutes the "practice of law," In re 
Brewer, Sup. Ct. Op. No. 864 (File No. 
1643), 506 P.2d 676 (1973).

The district judgo is continuously in­
volved with legal problems of a wide vari­
ety as indicated by tho statutory jurisdic­
tion of Ihe district court, and the nnture of 
tho judge’s duties includes conducting 
court hearings, ruling on questions of evi­
dence, and adjudicating issues of law and 
fact, so or clearly to constitute the "prac­
tice of law." In re Brewer, Sup. Ct. Op. No. 
864 (File No. 16*13), 500 P.2d 676 (1973).

Applied in Oxereok v. State, Sup. Cl. 
Op. No. 2076 (File No. 3902), 611 P.2d 913 
(1980).

Cited in Dowling Supply & Equip., Inc. 
v. City of Anchorage, Sup. Cl. Op. No 739 
(File No. 1450), 490 P.2d 907 (1971); 
Aguchak v. Montgomery Ward Co., Sup. 
Ct. Op. No. 1026 (File No. 1940), 520 P.2d 
1352 (1974).

Sec. 22.15.040. S m n ll  c la im s , (a) W hen a  claim  for re lie f  does not 
exceed $5,000 ex c lu s iv e  o f costs, in te re st, an d  a tto rn ey  fees, and  re ­
quest is so m ade, th e  d is tr ic t  judge o r  m ag is tra te  sh a ll h ea r  th e  action 
as a small claim  u n le s s  im p o rtan t or un u su a l po in ts o f law  a re  in ­
volved. The su p re m e  co u rt sh a ll p rescribe th e  procedural ru le s  and 
standurd forms to a s s u re  sim plicity  and  th e  expeditious h an d lin g  of 
sm all claims.

(b) All po ten tia l sm a ll claim  litig a n ts  sh a ll be inform ed if  m edia­
tion, conciliation, a n d  a rb itra tio n  services a re  ava ilab le  as an  a lte rn a ­
tive to litigation. (§ 8(4) ch 18*1 SLA 1959; added by § 1 ch 91 SLA 
1961; r.m § 1 ch 12 S L A  1970; am  § 1 ch 23 SLA 1978; am  §§ 1 ,2  ch 3 
SLA 1986)

Cross references. — Small claims amendment in the first sentence of sub- 
rules may be found in District Court Civ. section (a) .substituted "$5,000" for 
H. 8-22. "$2,000" nnd udded subsection (b).

Effect of amendments. — The 1986
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NOTES TO DECISIONS

MagiMruUs art- "judges of other 
ciilirtd" within the meaning of Alaska 
CojiriL, urt. IV, 5 *1. Ituckolew v 
Holloway. Sup, Ct. Op. No. 1988 (File No. 
405ft), 601 1V2J 240 <1979).

Notion to indigent hush defendants. 
- I’roiwr tailoring of notice to the capaci­
ties and circumstances of indigent bush 
defendants requires the communication of 
substantially ntora information regarding 
the method* hy which auch defendants 
cun respond to a distant lawsuit than is 
presently imparted. Aguchak v. Mont­
gomery Ward Co., Sup Cl. Op. No. 1026 
(Kile No. 1940). 520 1* 2J 1152 0971).

A notice that fails to infurin the indi­
gent bush defendant of the right to fdu n 
written pleading is not reasonably calcu­
lated to .dlord tiie defendant an opportu­
nity to he heard at a meaningful time nnd 
m a meaningful manner. Aguchak v 
Montgomery Ward Co.. Sup. Ct. Op. No. 
1026 (File No. 1940). 520 P2d 1352 
(1974).

The summons served upon indigent 
budi defendants in a small claims action 
was constitutionally defective because it

did nol adequately convey the information 
necessary to their defense against a credi­
tor's claim. The district court's assump­
tion of personal jurisdiction over the 
debtors based on such a summons there­
fore violated the due process rights which 
inure lo the debtors under Alaska Const., 
urt. I. $ 7. Aguchak v. Montgomery Ward 
Co., Sup. Ct. Op. No. 1026 (File No. 1940), 
520 P.2d 1352 (1974).

Counsel for collection suit defen­
dants. — The hulk of collection suit de­
fendants, due to indigency, cunnol afTord 
to engage counsel lo ndvisc them of their 
"venue" rights. Aguchak v. Montgomery 
Ward Co.. Sup. Ct. Op. No. 1026 (File No. 
1910), 520 P.2d 1352 (1974).

The difficulties of locating counsel in 
the outlying ureas of Aluska exacerbate 
the already substantial impediments to 
defense of the collection suit. Aguchak v. 
Montgomery Ward Co., Sup. Ct. Op. No. 
1026 (File No. 1940), 520 P.2d 1352 
(19741.

Applied in Oxereok v. Stale, Sup, Ct. 
Op. No. 2076 (File No. 3902), 611 P.2d 913 
(1960).

S ee . 22 .15 .050 . A c tio n s  n o t  w ith in  c iv il ju r is d ic t io n .  The ju ris ­
diction o f  th e  d istric t cou rts dues no t extend  to

(1) a n  ac tio n  in w hich the ti t le  to real property  is  in question;
(2) a n  a c tio n  for false im prisonm ent, libel, s lan d er, m alicious prose­

cution, a c tio n s  of an  equ ituble n a tu re  (except a s  o tnerw ise provided by 
law), o r  ac tio n s  in w hich the  s ta te  is a defendan t. (§ 4 ch 184 SLA 
1959; a m  § 6 ch 38 SLA 1971; am  § 4 ch 17 SLA 1985)

Effect o f amendments. — The 1985 
amendmenl in paragraph (2) deleted 
"criminal conversation, seduction upon n

promise to marry," inserted "otherwise," 
and substituted "by law" for "in AS 
22.16.030(a)(9)."

NOTES TO DECISIONS

Actions involving lien. — District 
c*«urt will not automatically be precluded 
from exercising jurisdiction merely be­
cause a hen is sought lo he enforced on 
real property. Stephen* v Hainmersley, 
Sup Ct. Op. No. 1275 iFile No. 2505), 550 
l\2tl 1268 (1976*

Ahv-nl title* dispute?, questions con- 
urning the validity of a particular lien, 
.such a> whether a lien wus properly filed, 
or qucMwnb us io the amount of a lien will 
not automatically dive.-i a district court of 
ihe power to proceed in an action. Ste­

phens v. Hummersley, Sup. Ct. Op. No. 
1275 (File No. 25051. 550 P.2d 1268 
(1976).

Court lacks jurisdiction under para­
graph (1) only where title ;9 in Issue. — 
In light of the legal qualifications of 
present district court judges, the supreme 
court does not believe that the legislature 
intended that a district court lack jurisdic­
tion under subsection (1) unless, from the 
pleadings und the issues uctually con- 
tested, title to property is clearly in issue. 
Stephens v. Hainmersley, Sup. Cl. Op. No.

40

1275 (File No. 2C0G), r  I\2d 1208 
(1976).

The original reason for thu type of 
jurisdictional limitation ns in puru- 
gruph (1) was to prevent thu complex arid 
intricate questions which frequently arise 
in u title dispute from being decided hy a 
court presided over hy u person who was 
not learned in tho law. As applied to tho 
district courts of this •‘tote, however, tho 
distinction is un anachronism, since a dis­
trict court judge must Ihj licensed to prac­
tice law in AluHka. Nevertheless, the ju­
risdictional limitation remains. Stephens 
v. Ilnmmersley, Sup. CL Op. No. 1275 
(File No. 2505), G5U P.2d 12G8 (1976).

Hepoul of paragraph (1) not Implied 
from enactment of AS 22.15.039(a)(7).
— AS 22.15.030(u)(7), authorizing actions 
for foreclosure of liens under $10,000 (now 
$35,000) in district courts, was enacted 
subsequent to paragraph (1) prohibiting 
actions in district court where title to real 
property is at issue. But repeal of para­
graph (1) will not he implied sincu the two 
provisions can be reconciled by bolding 
thut lien foreclosures under $10,000 (now 
$35,000), including those on reul properly, 
ure permissible os long us litlo to real 
properly is nol in question. Stephens v. 
Ilnmmersley, Sup. Ct. Op. No. 1275 (File 
No. 2505), 550 P.2d 1268 (1976).

Issuo of title must appear on triul 
from the evidence. — A magistrate I now 
judgel not only has the right, but the duty, 
to enter upon the trial of a cause for which 
there otherwise is jurisdiction, notwith­
standing an issue of title is made hy thu 
ploudings, and, unless it appears on the 
trial from the evidence that the title to 
land is actually in dispute, to proceed to 
try tho cuuse out und render judgment. 
Blue v. Green, 7 Aluska 47 (1923).

Forcible entry and detainer action.
— Where plaintifTattempted in a forcible 
entry and detainer action lo litigate the 
merits of defendant’s title, defendant’s 
motion to dismiss the action should have 
been granted pursuant to AS 09.45.150 
nnd this section. Johnson v. Robinson, 
Sup. Ct. Op. No. 2452 (File No. 5948), 637 
P. 2d 1051 (1981).

S 22.16.050

Suing for money after disuffirmance 
o f fruudulontly induced contract. — 
Where thu plaintifT sued for moneys paid 
by him on u contract which he alleged he 
wiis induced to enter into through inisrep- 
resenlulionu and fraud of tho defendant, 
end plaintifT disaffirmed thu contract hy 
reason of such misrepresentations nnd 
fraud, this was un action al law, and it 
wns tho duty of the court to have enter­
tained such action. Bluo v. Green, 7 
Alaska 47 (1923).

Plnlntif: seeking cqultablo relief. — 
If  too plaintifT is seeking equitable rclieT, 
then it motion to dismiss cun properly he 
laid before tho magistrate (now judge) Tor 
want of jurisdiction to entertain the ac­
lion. Blue v. Green, 7 Alaska 47 (1923).

District court lacks jurisdiction to 
hour parole eligibility complulnts. — 
The legislature did nol intend lo empower 
tho district court to hear complaints re­
garding eligibility for parole. Bishop v. 
Municipality of Anchorage, Ct. App. Op. 
No. 392 (File No. A-169), 685 P.2d 103 
(1984).

District court lacked jurisdiction to de­
cide challenges to parole board's interpre­
tation of AS 33.15.180 |now repealed! and 
to the constitutionality of the section as 
interpreted; such challenges must be 
brought in the superior courL Bishop v. 
Municipality of Anchorage, Ct. App. Op. 
No. 392 (File No. A-1C9), 685 P.2d 103 
(1984).

Or Criminal Rule 35(c) proceedings. 
— The district court lacks jurisdiction 
over Aluska R. Crim. P. 35(c) proceedings. 
Bishop v. Municipality of Anchorage, Ct. 
App. Op. No. 392 (File No. A-169), 685 
P.2d 103 (1984).

Applied in Oxereok v. State, Sup. Ct. 
Op. No. 2076 (File No. 3902), 611 P.2d 913 
(1980).

Quoted in Anchorage Helicopter Scrv., 
Inc. v. Anchorage Westward Hotel, Sup. 
Ct. Op. No. 361 (File No. 628), 417 P.2d 
903 (1966).

Cited in Buckalew v. Holloway, Sup. 
Ct. Op. No. 1988 (File No. 4058), 604 P.2d 
240 (1979).

§ 22.15.060Judiciary

S ec . 22.15.060. C rim in a l ju r is d ic t io n ,  (a) T he d istr ic t court has 
ju risd ic tio n  of th e  following crimes:

(1) a  m isdem eanor unless o therw ise provided in th is  chap ter;
(2) a  violation o f an  ordinance o f a  political subdivision.
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d»  Insofar ns tin* crim ina l ju risd ic tio n  o f  llae d is tr ic t courts and  tho 
superio r cou rt is th e  sam e, such ju risd ic tio n  is concurren t. (§ 5 eh 184 
SI.A 1050)

NOI KS TO DIKTSIONS

Where defemlunt wilt* first churned 
in (lie district court anil then, for the 
same ofTeuae, in thu Mupurior court, it w.u* 
huhl that I here was no nuuil toustahlinh in 
Alaska tin* rule that the matter must hu 
tried in thu court lir:*l uhluiniiiK juriMlic* 
(ion. Thcixlore v. Statu. Sup. Ct. Op. No. 
305 i File No. 550), 107 l»2«l 181! (10(15), 
curl duniuil, KHI U S Mil, Hfl S. Ct. 1570. 
1(1 I. Kd *Jii fit7 (ItliHU.

Serving ns u ills tr iit court judge 
constitutes thu "practice of law." In ru 
Mrewor, Sup. Cl Op No. 801 (File No. 
lO t.'U. 500 P lM 070 UD7.U.

Thu district judge is continuously in* 
volvud with legal piohleiu.tofn wide vari­
ety as indicated hy thu statutory juriwlic- 
tiou of thu UiMtrict court, und tho nature of 
thu duties includes conducting court hear­
ings, ruling on t|iio.aion» of evidence1, and 
adjudicating issues of law and fact, so as

clearly to count iluto the '‘practice ol law" 
In ru Hrewer, Sup. Ct. Op. No. 801 (Kile 
Nn. 10431, 500 1' lM 670 (1973).

Applied in St 11(0 v. Pete, Sup. Ct Op. 
No 372 (File No. 073), 420 I».2d 338 
(1900); Oxereok v. State, Sup. Ct. Op Nn. 
2070 (File No. 3902), 0 11 P.2d 913 (1980).

Quoted in Stale v. City of Anchorage, 
Sup. Cl. Op No. 932 (File No 1743), 513 
P.2d l l l l l  < 1*173).

Stated in City of Fairbanks) v. Sclirock, 
Sup. Ct. Op No. 607 (File No. 1032), 457 
P.2d 242 (1909).

Cited in Stale v. hrowdor, Sup. Ct. Op. 
No. 099 (File No. 1323), 480 I* 2d 925
(1971); lluckalcw v. Holloway, Sup. Ct. 
Op. No. 1988 (File No. 4058), CO-1 P.2d 240
(1979); Hollins v. State ex rel. Municipal­
ity of Anchorage, Cl. App. Op. No. 7C9 
i File No. A-1928), P.2d (1988).

Sue. 22.15.070. E x te n t  o f  ju r is d ic t io n .  T he civil ju risd ic tion  und 
th e  criininu! ju risd ic tio n  o f th e  d is tr ic t court o f the  S tu te  of A laska  
extend over th e  e n tire  s la te . (5 fill) ch 184 SI.A 1359; uni § 3 ch 30 
SI.A 1372)

NOTES TO DECISIONS

This auction expressly confers state­
wide jurisdiction upon (lie district 
court*. Aguchak v. Montgomery Ward 
Co.. Sup. Cl. Op. No. 1020 (File No. 1910), 
520 |» 2d 1352 (1974).

Distinction between Jurisdiction nnd 
venue. — This section ami AS 22.15.080 
establish a distinction between jurisdic­
tion and venue, "•luri.sdictiun" connotes 
the inherent power of a court to hear and

adjudicate the subject matter in ii given 
case, while "venue" designates the partic­
ular plucc or locality in which a court hnv- 
ing such jurisdiction may in the first in­
stance properly hear and determine the 
case. l.ocgo v. Strand, Sup. Ct. Op. No. 
157 (File No. 301). 384 P.2d 6G5 (1963).

Cited in Pete v. Slulc, Sup. Cl. Op. No. 
137 (File No. 290). 379 P.2d 625 (1963).

S ec . 22.15.080. C h a n g e  o f  v e n u e . T he court in which an  action  is 
pcntling sh a ll change the  place o f tr ia l o f th e  aclion  from one place to 
an o th e r place in th e  sam e ju d ic ia l d is tr ic t o r to a  des ignated  place in 
an o th e r  ju d ic ia l d is tric t when the  co u rt finds an y  of th e  following:

( 1) th e re  is reason  lo believe th a t  an  im partia l tr ia l cannot he had;
(2) th e  convenience o f  w itnesses an d  the  ends o f  ju stice  would be 

prom oted hy th e  change;

•12

< * #

%

(3) thu judge ur m ag is tra te  Ih difu |ualilled from  acting , Out if  a n ­
o th e r jud g e  or m ugiutru te in uauigni-d to try  thu  action, no changu of 
place o f tr ia l need ho mndo;

(■I) th e  defendan t will lie p u t to unnecessa ry  expense an d  inconve­
nience, and  if  (lie co u rt finda th a t  tlui expense and  inconvenience were 
in ten tio n a lly  calmed, the  court m ay ABHotus costa ag a in s t th e  plaintiff. 
( I  0(2) ch 18-1 SI.A  1959; am  § 33 ch H SI.A 1971)

(.ogliilullvu lil.tory report*. — Ear ru- 
IHirt un cli. 8, .SI.A IU7I <111)161, mu ID71 
ll<w> Juumul, p. 62.

NOTES TO DECISIONS

Dl.lincllon bo lw ecn  Jurlmlicllou mill cltiingu uf vunuu when tin- ilufontlunl cun-
venue. — See satno cnlchline In nolo lu nol. wilhout unneceiuury ex,*1110 un’l in
AS 22.16.070. convenience, defend the action in the

Change of venue on proper ground plnintifTs clinxen foruni Agurlmk v.
eoii.tilulloniil. — Nocon.titutionul right Munlgnmery Word Co., Slip. Cl. Op. No.
of a defendant who violated by u chunge of 1026 (Kile No. 1010), 620 l'.2d KI52
venue on inntiun of tho pruneculion on llie 11074).
ground that un impartial trio) could not Denial reversed only where disere- 
lie hud in Ihe place where defendant had thin uliuxctl. — A lower eonrl'a decision
been indicted. Uni led Stoles v. llayt, 7 lo deny n chungu of venue motion will he
Alaska 276 UD25). reversed only if  the derision amounts to

Sntnll claims are subject to change un abuse uf discretion, Jerrol v. Stale, Ct.
of venue. — Small cluinis, like oilier ac* App. Op. No. 815 <Kile No. A-1627),
(ions in thu district courts, ore subject lo I '2d <10881.

S ue. 22.I5.U90. S essio tiB  a n d  g e n e ra l  p o w e r s  o f  tliH lric l c o u r t ,
(u) T he d is tr ic t co u rt sh a ll a lw uyr he open for th e  tran sac tio n  o f busi­
ness, except on jud ic ia l holidays as de term ined  hy rule o f th e  suprem e 
court. However, th e  cou rt m ay a t  any  tim e

(1) exercise its  pow ers in a c rim ina l action , o r in a proceeding of a  
crim in a l n a tu re , includ ing  the  issuance  o f o rders p e rta in in g  to hail,

(2) receive a  verd ic t o r  discharge a  ju ry ,
(3) issue w rits  o f ltuheas corpus,
(4) issuo w a rra n ts  of a r re s t  und sum m ons nnd seurch w arran ts.
(b) T he court sh a ll m eet in its  d is tr ic t u t  tim es und places th a t  may

he d esignated  by ru le  o r o rder o f th e  Buprome court. T he d is tr ic t court 
h a s  a ll pow er and  au th o r ity  necessary  to carry  in to  com plete execu­
tion  a ll i ts  judg m en ts , decrees, and  d e te rm in a tio n s in a ll m atte rs  
w ith in  its  ju risd ic tion  according to th e  co nstitu tion , th e  law s of the  
s ta le , an d  the  common law. (§ 7 cli 184 SEA 1959)

NOTES TO DECISIONS

.Jurimliclimnil boundaries. — See 
bumu caUhline in note to AS 22.15.010.

$ 22.15.090 JuuK'lAliY ii 22.15.090
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S ee . 22.15,1(11). K iiiii-tinnx m i'l p o w e r s  o f  d i s t r ic t  jiuljfi* a n d  
im ig iid r.ih ). liiich dm trlc l ju d g e  and  m a g is tra te  Iiuh llio pow er

111 In issue wrilH o f Imlieus corpus for th e  purpose o f in q u irin g  into 
Ihe rm ise ol le s lin iii t  o f  liherty , re tu rn id ilu  before u judge o f the  impo­
rtin' enurt. and  the  mime proceedings sh a ll ho hud on th e  w rit iim if it 
had lioon g ran ted  hy th e  su p e rio r co u rt judge u n d e r th e  law s o f the  
s la te  in such cases;

*21 o f a notary public;
(ill lo issue m arriag e  licenses and  lo solem nize m arriages;
( Ii to issue w a rra n ts  of a r rc s l, sum m ons, and  search  w a rra n ts  ac ­

cording Iii m anlier and  procedure prescribed hy law  and  th e  suprem e 
court;

Ifil to oi l as an  exam in ing  judge o r m a g is tra te  in p re lim in ary  ex- 
iiiiin ia lions in crim in a l proceedings; to  se t, receive, und forfeit hail 
an d  to o rder th e  re lease  o f d e fen d an ts  u n d e r hail;

ilii to act as a referee in lim ite rs  um l notions refe rred  to th e  ju d g e  or 
m ag is tra te  hy llie superio r court, w ith  a ll pow ers conferred  upon ref­
erees hy laws;

17) ol th e  su p e rio r cou rt in all respec ts including h u t no t lim ited  to 
coil tem pts, a tten d an ce  of w itnesses, an d  bench w arra n ts ;

(Hi to o rder llie tem porary  deten tio n  o f a m inor, o r ta k e  o th er uclion 
au tho rized  hy law  o r ru les  o f  procedure, in cases a r is in g  u n d e r AS 
■17.10, w hen th e  m inor is in o condition o r su rro u n d in g  d angerous or 
in ju rious lo m e  w elfare of th e  m inor o r  o th e rs  th a t  req u ire s  im m edi­
a te  action; the  action  m ay be con tinued  in effect u n til review ed hy th e  
su p e rio r court in accordance witli ru le s  u f procedure g overn ing  these 
cases;

(!)l to issue a tem porary  o rder for in junctive  re lie f  in cases involving 
dom estic violence a s  provided in AS 25.35.010 nnd 25.35.023;

1101 lo review  un  ad m in is tra tiv e  revocation  o f a person ’s d riv e r’s 
license o r  n o n residen t p riv ilege to d rive , und un a d m in is tra tiv e  re- 
lusal to issue un orig ina l license, w hen desig n a ted  us a  heu. ing  officer 
hy llie com m issioner o f  public sa fe ty  und w ith  th e  consen t o f th e  a d ­
m in is tra tiv e  d irec to r o f th e  s la te  co u rt system . (8 8(1) ch 184 SLA 
1050; am  8 1 ch 5 SLA 19G0; nm 8 G ch 110 SLA 19G7; am  8 4 ch 139
SLA 1980; am  ii 24 eh 77 SLA 1983; am  8 5 cli 17 SLA 1985)

llevlstir's notes. — In im|ilvnieiiliiiK uinendmenl in paragraph (Ol deleted 
- -I. i-'. Hi. 8I.A llllili. in AS 22.15. 100(51 "emergency" preceding "injunctive" und
"judge" was added In rnllier limn Mileiii- inserted "AS 25.35.0111 and."
lined l.,r "magi.Irale" In cauw il in clear Kdiim'a notes. -  Section 7. cli. 110,
l i , . i n  i l . . .  I . . . . . I  . . .  K ; . . . .    I a t .    . . .holii ll if  I1*.nl iii lirif llml, u.t u.n-tl in (la* 
*»lil vi.TMiiii. (In- ’a i * j 11 "in;ij;islr;ili:'‘ in- 
(IiiiImJ In.Hi ilu* ili.striil ;iuil

.SI.A 1967, (ih uinundL'd hy 5 HO, ch. 69, 
SI.A 1070, firoviiluH: "In cxtriisiiij; i(.s ju- 
ribdiclion under AS 47.10, the superiorI   iiMHislnile. Therefn.e hull, (he , ,  HUPl‘r,()r

d.nlrie. judge and II gel,ale are now y ''' "OOiate dlslncl JudgeH I.Ild
antliiditl mni'iUrnlfs us iiiaslern under Civil Kule

lifted of ainendioenla. — 'llie IUH5 ®"*'

44

8 22.15.110

N tire tt ll> IIF.CIHIONH

duim.iAKV » 22 15.120

Magialrnlea are "Jinlgen o f  oilier 
eotirla" wnliln Urn meaning of Alaaka 
Cunal., art IV, I 4 lliieknli-w v. 
Ilolinway, Sup Ct. (Ip Nn lows (File No 
tofisi, Mil I* 2d 240 410701.

Applied in lairson v. State, Hup Cl 
Up No 14301 File Nn 24331.504 I’ 2d 305

il077l;Uiaoato v. rkihlpiitti.Hup Cl Up. 
Nn I M2 I File No 37Bfl>, 002 I ' 2d 442 
MO/lll

riled lo llinlmp v. Munlclpalily of Ale 
clturagc, Cl App Up No. 302 (File No. 
A 100), IIS5 l'.2d 103 (Ills 11

A

Ctilltilfm l rufrrcmrn. - Manner or 
(•ktent of (•xuiiiinulitin of w iI hliwmmi hy 
Iritll Judjje 6 AI.IMth 961.

Sue. 22.15.110. A d d it io n a l duties o f  d is tr ic t  jiu lg o  um l mugis- 
Ira lo . Koch d is tric t judge and magistrate shall

(1) perform the duties and exercise the authority of coroner i i s  pro­
scribed liy law;

(2) record b irth , death, and marriage certificates presented to them 
fur record in Ihe manner prescribed by law;

(3) take custody und control o f und preserve the property ami estate 
o f dcceuscd persons u n til u legal custodian is appointed;

(4) I Repealed, i  2 .5  ch  21 S I A  1UH0.H 8 8(21 ch 184 SLA 1959; am 
§ 4 ch 5 SLA 19G0; nm 8 8 ch 145 SLA 1975; urn 8 25 ch 21 SLA 1985)

ICffnct of runcndnicnto. — Tho 1UH5 convoyuncua with llie comm.—.oner of 
nmemlfncnl repenlctl partih’nipli 14), con- commerce und t*co'“ >mic development, 
cerniuc ill ini; copies of ccrluin recorded

Sec. 22.15.120. L im ita tio n s  on proceedings w h ich  m ag is tra te  
m ay hear. A  magistrate shall preside only in  cases und proceedings 
under AS 22.15.040, 22.15.100, und 22.15.110, nnd us follows:

(1) for the recovery o f money or damages only when the amount 
eluimed, exclusive of costs, interest, and attorney fees, does nol exceed 
$5,000;

(2) for the recovery o f specific person.:1 property when the vulue of 
the property eluimed and the damages for the detention do not exceed 
$5,000;

(3) for the recovery o f u penalty or forfeiture, whether given by 
statute or arising out o f contract, not exceeding $5,000;

(4) to give judgment w ithout aclion upon the confession o f the de­
fendant for any of the cases specified in th is  section, except for a 
penalty or forfeiture imposed by statute;

(5) to give judgment of conviction upon a plea o f g u ilty  by the defen­
dant in a crim inal proceeding w ith in  the ju risd ic tion  o f Llie d is tric t 
court;

(G) to hear, try , and enter judgments in  a ll cuses involving misde­
meanors, i f  tho defendant consents in w ritin g  tha t the magistrate may 
try  the cuse;
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i 22 is.i:ii) Ai.akka Siatutks it 212.16. MO

i 7i In Ihhii', try  uml enter judgments in n il eiises involving infrac- 
Imim iim ler AS 28, viuliitluiiH under AS I I ,  und violations of ordi­
nances of |H illllra l HulidivisioiiH;

1H1 fur llie  extradition nlTti|;ilives uu rm lliori/t-d under AS 12.70. (9 
10 111 I HI SI.A 1050; mu it 5 cli 5 SI.A 10(10; uni 9 I cli 85 SLA 1001; 
mu it 2 cli 01 SI.A 1001; nm it I2 c li 70 SLA 1001; am it 8ch  110 SLA 
1007; am 55 IH 20 cli 71 SLA 1072; am 5 1 cli 05 SLA 1078; urn $ 3 
cli :i SLA 1080; am 5 10 cli 12 SLA 1080; urn it 8 cli 08 SLA 1087)

(.'rims references, l-'ur (li'cltinilliiii of III — 13! milmlilutril "$5.(100" for
death prineeding under iiuigHtratf, *i*t* "$1,000."
AS IWTililiai OS# f»fi Ol»fl 'lilt* httolld lUHlj umulidmeill milled

K ffi'il uf uitii'tiilfth'iitM. - Tin* tirst iipli (H).
lOHOuiiu ndmuntut tho end ol paragraph* WH7 amendment inserted "viola-

llon.i under AS 11" in purngruph (7).

NOTES TO DECISIONS

Magistrate* iii«* "judges uf other 
courts”  within the meaning uf Alaska 
<'ull»l . uri IV, t *1 Xliiikalew v 
llidlowiiy, Sup ('t.Op Nn lilHH (Kile Nn. 
io5h». Odi irM  2io n u m .

Applied in barton v. State, Sup Cl. 
Op N» i rtlliKdeNu 2I33»,504 I’.L'cLKiS 
(111771

Stated iii Theodore v. State, Sup. Ct. 
Op. Nu 305 (File No. 550). *107 l».2d 182 
01105), cert, denied, .181 U.S. 051, 86 S. 
Ct 1570, 10 I. Kd.2d 547 (1006).

(’ileil in Annn.i v. State, Ct. App. Op. 
No. 017 (Kile No. A*054). 720 l».2d 552 
110801.

Unilateral references. — Cunstitu- as judge in criminal proceeding. 71 
(tonal restriction* on nonattorney acting ALIL'Jd 502.

See. 22.15.1.70. S a il o f  court. IRcpenled, $ 2  ch (il SLA 197-1. For 
current /me, see A S 92.05.060.1

S ec . 22.15. MO. P ro c e s s . Process o f l l ic  d is tr ic t court sha ll be in 
the  nam e of the  S ta te  o f A laska, signed by th e  d istr ic t jadfjo , m ag is­
tra te , clerk o r depu ty  clerk  of the  d is tr ic t court in th e  ju d ic ia l d is tric t 
w here th e  process is issued, da ted  w hen issued, seuled w ith  th e  seal of 
the  court, and m ade re tu rn a b le  according to ru le  prescribed by the 
suprem e court und sha ll ru n  th roughou t th e  s ta te , (s  10 ch 184 SLA 
1959; am  5 1 ch 35 SLA 1970)

NOTES TO DECISIONS

Ouotcil in Asuiliuk v Muni cum ry Cited in (.arson v. Stulo, Sup. Ct. Op.
VV.inl Co. Sup Cl. Up Ni. 1020 IKile Nn. Nil. M.'IU (Kile Nn. 243.11, 564 P.2d 355 
I mm. 520 I'.Zd 1352 I I117II. IIU77).

■Ill

9 22.15.150 dtmiciAitv § 22.15.100

S ee . 22.15.150. . lu r y  tr ia ls .  T he tr ia l ju ry  in thu d istric t courts 
consist)! o fu  body of six persons in num ber. (9 10A ch 181 SLA 1959 as 
added hy 9 1 ch 82 SLA 1901)

NOTES TO DECISIONS

No conflict between this section und 
Alaska Const., art. I, X 11. — There ih 
nu lunllict between Alasku Const., art. I. 
4 11, which provider for u jury of 12 in 
criminal caws but stolen that thu leginln* 
ture may provide for a jury of not more 
than 12 nor leas than nix in courts nol of 
record, and this section, which provided 
for a jury of six in a district court, since 
the district court i« u court not of record. 
I,opcz v. Anchorage, Sup. Ct. Op. No. 1863 
(Kile No. 3883), 507 l*.2d 140 (1970).

As UKcd in Alaska Const, urt. I, 6 11, 
thu phrase "courts not of record" means 
courts of limited jurisdiction, such us the 
district court, which have been created by 
thu legislature pursuant lo constitutional 
authority and which the legislature Iiuh 
nol seen fit to designate specifically an 
"courts of record." I,o|K*/ v. Anchorage, 
Sup. Ut. Cp. No. 1H03 (Kilo No. 3883), 597 
I*.2d 145 (1970).

I f

S ue. 22 .15 .ICO. Q u a lif ic a t io n s  o f  d i s t r i c t  ju d g e s  a n d  m a g is ­
t r a te s .  (a) A d is tr ic t jud g e  sha ll he u citizen  of the  U nited  S ta te s  and 
of th e  sta te , a l  leust 21 y e a rs  o f age, u re s id en t o f th e  s ta te  for a l  leas t 
five y ea rs  im m ediately  p receding appo in tm en t, and  (1) have been en ­
gaged in th e  active p ractice of law  fur nut loss th a n  th re e  years im m e­
d ia te ly  preceding ap p e in lm en t and  a t  th e  tim e  u f  uppo in tm ent li­
censed to practice law  in th e  S ta te  of A laska; or (2) huve served for a t  
leas t seven years  as a  m ag is tra te  in th e  slu lc . T he suprem e cou rt m ay 
prescribe add itional qualifications.

(b) A m ag is tra te  sha ll he a  citizen of th e  U nited  S ta tes  and  of the  
s ta te , a t  lea s t 21 y ea rs  o f age, an d  a  re s id en t o f th e  s ta te  for a t  leas t 
six m onths im m ediately  preceding appoin tm ent. Tho suprem e court 
mny prescribe add itional qualifications. (9 11 ch 184 SLA 1959; am  
§ 1 ch 117 SLA 1967; am  § 12 ch 12 SLA 1980)

Editor's notes. — Section 30, ch. 12, 
SLA 1980 provides: ‘The amendments en­
acted in Secs. 5, 9 ard 12 of Hub Act npply

only to justices und judges appointed on or 
ofler tho effective date of this Act IMurch 
22, 19801.”

NOTES TO DECISIONS

Appointment of district court judgu 
ns superior court judge pro tempore. 
— The chief justice's authority under 
Alos. Const., ort. IV, § 16 to assign a 
judge 'Troin one ( urt . . .  to e not her for 
temporary service." included the uuthor- 
ily lo appoint a judge of the district court 
to serve us judge of the superior court pro 
tempore, regurdlesi of the differences that 
existed in the (juiilificuliniiH required by 
statute for permanent appoinlmenl to ei­

ther of those courts prior to the 1980 
amendments. Oxereok v. State, Sup. Ct. 
Op. No. 2076 (File No. 3902), 611 P.2d 913 
(1980).

Applied in Uuckulew v. Holloway, Sup. 
Ct. Op. No. 1988 (Kilo No. 4058), 604 P.2d 
240 (1979).

Cited in Stephens v. Hummorsley, Sup. 
Ct Op. No. 1275 (Kile No. 2505), 5f0 P.2d 
1268, 552 I*.2d 652 (1976).

I

47



5 22.15.1711 Aiaska Statutes 8 22,15.170

Ciillith'nil relcrelli'es. Validity nf lioiial nr statutory provision making legal
it«|iiucm.nl that i.iudulou- <u public ufli* k now ledge or experience a condition of eli-
»vr Ii.ivi* Ihh ii resident i»f govcriiincnliil |*ibi!ity for judicial office. 71 ALU3d 498,
unit for Nin-iilh-d (HTiial lift Aldl,Id 10*18. Validity of nge ruiuirenicnl for stale

Validity and toiiilnirlion al nm-ditti- public ollice. 1)0 ALK.'ld 900.

Sue. 22,15.170. Selection o f  d is tr ic t  judges and  m agistrates, 
ta) The governor .shall f i l l  n vacancy or appoint a successor to f i l l  nn 
impending vacancy in an office o f d is tric t judge w ith in  *15 days after 
receiving nominations front the jud ic ia l council by appointing one of 
two or more persons nominated by the council for each actual or im ­
pending vacancy. Thu appointment tc f i l l  un impending vucancy be­
comes effective upon tho actual occurrence o f the vucancy.

di) T iie  presiding judge of the superior court in each jud ic ia l d is tric t 
may appoint acting d is tric t judges as needed to serve u t the pleasure 
uf tiie  presiding judge for u term o f no longer than 12 months or un til 
sureerded by an appoinlmenl made under (a) o f th is  section, which­
ever lirs t a m irs  An acting d is tric t judge shall he a citizen o f the 
I b illed  Slates nnd olTlie -slate, al leusl 21 years o f age, hut need not he 
licensed lo practice law in  any of the United Slates nnd need nol have 
established Alaska resilience before appointment. Service as an acting 
d is tric t judge is nol considered a jud ic ia l service for the purposes of AS 
22.25 unless the judge is subsequently appointed under (a) o f this 
section.

(c) The presiding judge of the superior court in each jud ic ia l d is tric t 
shall appoint the magistrates for the d is tric t court for the jud ic ia l 
d is tric t. Each magistrate serves nt the pleasure o f the presiding judge 
of tiie  superior court in llie  jud ic iu l d is tric t for which appointed.

(d) Vacancies for magistrates shall be filled  in the same manner as 
appointments.

tei The office o f a d is tric t court judge becomes vacant 90 days after 
llie  election at which the judge is rejected by a m ajority o f those voting 
on the question or for which the judge fails to file  a declaration of 
candidacy. Upon the occurrence of (1) an actual vacancy; (2) the certi­
fication of rejection following an election; or (3) the election following 
fa ilure of a judge to tile a declaration o f candidacy, the jud ic ia l council 
shall meet w ith in  91) days and submit to llie  governor the names of 
two or more persons qualified far the jud ic ia l office; except tha t this 
90-day period may be extended by the council w ith  the concurrence of 
the supreme court. In the event o f an impending vacancy other than 
by reason o f rejection or fa ilure lo file  u declaration o f candidacy, the 
council may meet at any lim e w ith in  the 90-day period immediately 
preceding the effective date of the vacuncy and submit to the governor 
the nnriies o f two or more persons qualified for the jud ic ia l office. (8 12 
cli 1MI SLA 1959; am 8 2 cli 13H SLA 1966; am 8 2 ch 117 SLA 1967;

•IH

8 22.15.170 Judiciary 8 22.15.170

urn 8 1 ch 162 SLA 1968; am 8 1 ch if>5 SLA 1968; nm 8 3 ch 160 SLA 
1972; am 88 1, 2 ch 194 SLA 1976; am § 4 ch 7 SLA 1985)

Cro»a references. — For veling to up- iniertcd “election following" preceding
prove or reject u district judge, see A3 "failure of a judge" und substituted "DO"
15.dfi.100 — 15.35.130. for "-15" uud "U0-diiy."

Effect of amendment.. — Tlin 1935 l-oglstatlvo history reports.— Ferre- 
amendment in subsection (e) al tho end of port on ch. 102, SLA 1908 (110 -tOl l, soo­
the first sentence substituted "for which jpgg i |auso Journal, p. 108. For legi.-,la­
the judge foils to file n declaration ofuin- liv(! cornmiUcc rc(wrt „ n ch. |65, SLA
didacy" for ". if  n judge falls lo file a decln- ,9C8 (| IQ 4G3), so ■ 1908 House Journal, p.
rulion or candidacy, 90 days after Ihe 111* 1Cq
ing deadline" and in the second sentence

NOTES TO DECISIONS

I. General CoiiHiderution.
II. Selection Procedure.

111. Magistrates

I. GENERAL CONSIDERATION.

I'eriniiucnt in lrudistiicl trunafcr of 
district court judge. — A permanent 
intra-district transfer of a district court 
judge by a judicial officer does not contra­
vene the principle of separation of powers. 
Homuduy v. Howland, Sup. CL Op. No. 
2761 (File No. 7810), 67*1 P.2d 1333 
(1983).

There iB no constitutional power resid­
ing in tho executive to designate the par­
ticular location where a district court 
judge will serve. Homndoy v. Rowland, 
Sup. Ct. Op. No. 2761 (File No. 7810), 674 
P.2d 1333 (1983).

Stated in Theodore v. State, Sup. Cl. 
Op. No. 305 (File No. 550), 407 P.2d 182 
(1965), cert, denied, 384 U.S. 951, 86 S. 
Ct. 1570. 16 L. Ed. 2d 517 (1966).

Cited in Stephens v. Hammersley, Sup. 
Ct. Op. No. 1275 (File No. 2505), 550 P.2d 
1268 (1976); Oxereok v. State, Sup. Ct. 
Op. No. 2076 (File No. 3902), 611 P.2d 913
(1980).

II. SELECTION PROCEDURE.

Constitutionality. — Section 3, ch. 
117, SLA 1967, does not violate the provi­
sions of Alaska Const., urt. IV, 5 4. 
Delahuy v. State. Sup. Ct. Op. No. 648 
(File No. 1252), 476 P.2d 908 (1970), up- 
pcul dismissed, 402 U.S. 901, 91 S. Ct. 
1381, 28 L. Ed. 2d 6-12 (1971).

The selection procedure enacted into 
law by this Rcction follows the constitu­
tional scheme of Alasku Const., art. IV, 
$ 5, for appointment of supreme court jus­
tices and superior court judges. Delahny v.

State, Sup. Ct. Op. No. 648 (File Nu 
1252), -17G P.2d 908 (107(1), ii|i|>eul ilia- 
missed, 402 U.S. 901,91 S. Cl. 13H1, 28 L. 
Ed. 2d 6-12 (1971).

This section prescribes no purlieu- 
lur form of uppointmcnt. Delnhay v. 
Slate, Sup. Ct. Op. No. 648 (File No. 
1252), 476 P.2d 908 (1970), appeal dis­
missed. 402 U.S. 901, 91 S. Ct. 1381,28 L. 
Ed. 2d 642 (1971).

Nominating four persons for three 
positions. — By nominating four persons 
for three positions, tho judicial council 
complied with the requirements thnt they 
nominate at least two persons for each po­
sition; the governor could select from 
among all four nominees for the first posi­
tion, from among three for the second, and 
between two for the third. Deluhuy v. 
Slate, Sup. Ct. Op. No. 648 (File No. 
1252), 476 P.2d 908 (1970), appeul dis­
missed, 402 U.S. 901,91 S. Ct. 1381, 28 L. 
Ed. 2d 6-12 (1971).

Appointment not place specific. — 
Nowhere in subsection (a) of this section 
is it stated that the governor’s appoint­
ment is place specific. Hornuduy v. How­
land, Sup. Cl. Op. No. 27CI (File No. 
7810), 674 P.2d 1333 (1983).

III. MAGISTRATES.

Mngistrntc is "judge". — A magis­
trate is not merely "an assistant" lo a dis­
trict court judge, but presides with full au­
thority over n court of limiled jurisdiction, 
exercising the judicial power vested by 
Alaska Const., art. IV. $ 1. Such a person 
is o "judge" within the meuning of Alasku 
Const., urt. IV, § 4. Buckalew v.



a 22.15.ltt0 A laska Statutes § 22.15.190

llullowjiy. Sup. Ui Ojt. N»>. ISris iKik* No. 
4(1581. Kill I'LM 210 'IH7i»i

I'rovisloM Di.it iiiii^islruli'H si'rvo ill 
tlit* ph nsuro of Ilu* iMt'Mtllni: JikI^o or 
(lie Mijirrior rollrI in tin* jotliciill •lislricl 
lor which ii|>|H»inli'U iloiU liol conflict with 
tho n ijuin iiiiMtt of Alaska (.’oust., art. IV, 
$ *1 that jiiilt'i'H lie "rtolccUti. . .  fur terms 
prescribed hy law," since with respect lo 
Ihe accountability demanded in this re­
quirement. service "lit the pleasure of' 
constitutes a "term." Uuckulew v. 
Holloway, Sap. t.’t. Op. No 1988 I File No. 
4058), «04 r . ’Jtl 24(1 (1979).

Since magistrate* do not campaign, are 
never uccnuntalde to the voting public, 
and are nut appointed by ihe governor, for 
a magistrate to serve "ill the pleasure u f 
the presiding superior court judge does 
not impair the independence of the magis­
trate to adjudicate cases impartially. 
Hack.dew v. Hollow .tv, Sup. Cl. Op. No. 
IUNH (File No 4D58I, ii0 I l».2d 240 (111791.

1'iovidiiig that inagistraks serve "at 
the pleasure of Ihe presiding judge of tho 
superior court" is clearly designed to 
achieve an ongoing guarantee of account­
ability. lluekalew v. Holloway, Sup. Ct. 
Op. No. 1988 (File Nu 4058), (>01 P.2d 240 
(1979).

Even if  Alaska Const., art. IV, § 10, 
which crcutcd a commission on judicial 
qualifications which could recommend to 
the supreme court that n justice or judge 
he suspended, removed from office, retired 
or censured, is applicable to magistrates, 
it does not restrict the legislature's au­
thority under Alaska Const., urt. IV, 6 4 
to prescribe that magistrates shall serve 
al the pleasure of the presiding judge, 
since nl the very least, the removal provi­
sions of urt. IV ure supplementary to the 
removal procedure that defines the end of 
a judge's term. Uucknlcw v. Holloway, 
Sup. Cl. Op. No. 1988 (Kilo No. 4058), GO I 
l\2d 210 (1979).

Collateral reference*. -- Power of sue- time to vacate, etc., judgement entered hy 
ccssur judge lakmg nOUv during term his predecessor. 11 ALU2d 1117.

See. 22.15.180. O ath  o f  o ffice . Each d is tric t judge and magistrate, 
upon entering ollice, shall lake and subscribe lo  un oath o f office 
reguired o f a ll officers under the constitution nnd any further oath or 
affirm ation tha l may be prescribed by law. (§ 13 ch 184 SLA 1959)

See. 22.15.190. A ssignm ent o f  d is tr ic t  judges and m agistra tes. 
Each d is tric t judge and each magistrate shall hold court u t times and 
places thal are assigned hy the presiding judge o f the superior court o f 
the d istrict. The presiding judge in uny jud ic ia l d is tric t may assign 
any d is tric t judge ur magistrate w ith in  the d is tric t to serve temporar­
ily  in any other jud ic ia l districts. Rules and procedures for temporary 
assignment including the emergency situation where a superior court 
judge is not readily available to assign a d is tric t judge or magistrate 
shall he us prescribed hy the supreme court. (§ 1-1 ch 184 SLA 1959)

NOTES TO DECISIONS

IVimam.nl inlrs ili.lrit-t transfcrf.. Sup. Ct. 0|i Nu. 27I.I lEilt* Nu. 7HI0), Ii74
AS TJ 111 I. Hi. Ilu- .ch  anil Ihe I* lid I,TUI films I

■ ..alt rule..rtiitoTiiOii; ll(..|.iMef..i.l'a pre- SOitcil iii Tlieuiliire v. Slate. Sup. Ct.
-elm,; pali;e aiel llie ax-ignmeiil uf il lh- Op. Nu. .'IMS (Kile Nu. SStl), 107 l*.iftl IH7
lie I IMIIII piilpes lie eel million'" a pre- I |;a;r„. ,„,i. ,|„„j,.,|, SHI IJ.S 1)01, Hli S.
-“ Ill'll l ' l,ll:. '...... ..........................  U ltra llle tr llt  n  i;,VI|. Ill I .  l-.il & l 017 1101101.
lran>liTtil aju'fgt-. Iluin.iil.iy v. Itnwl.nid,

a

mi

§ 22.15.195 J l l l l lC I A U Y Ii 2'!,15.210

Sec. 22.15.195. A p p ro va l o r  re jec tion . Kuch d is tric t court judge 
is subject to approval or rejection us provided in  AS 15 (Aluska Elec­
tion Code). The jud ic ia l council shall conduct an evaluation o f uucli 
judge before thu retention election and itlin ll provide to the public 
information about thu judgo und may provide a recommendation re­
garding retention or rejection. The information nnd the recommenda­
tion shull he made public a t leust GO days before the election. Tho 
jud ic ia l council shall also provide thu information nnd uny recommen­
dation to the office of the licutununt governor in tin io  for publication 
in  the clectiun pamphlet under AS 15.58.050. I f  a m ajority o f those 
voting on tho question rejects the candidacy o f u judge, the rejected 
judge may not for n period o f four years thereafter he uppointed to f i l l  
any vacancy in  the supreme court, court o f appeals, superior court or 
d is tric t courts u f the stale. (§ 3 ch 87 SLA 1975; urn § 13 ch 12 SLA 
1980)

NOTES TO DECISIONS

Cited in Sti'jiliciiM v. ihimmeraley, Sup. Cl. Op. No. 27G1 (File No, 7810), G74 I'.2<l 
Cl. Op. No. 1275 (File No. 2505), 550 P.2d 1333 (1983).
12G8 (197G); Hornudny v Ilowlund, Sup.

See. 22.15.200. Incapacity. I Repealed, § 2 ch 213 CL A 1008.1

Sec. 22.15.205. Im peachm ent. A d is tric t judge is subject tu im ­
peachment by the legislature for malfeasance or misfeasance in the 
performance o f official duties. Impeachment must originate in the 
senate nnd must he upproved by Iwu-thirds vote o f its  members. The 
motion for impeachment must lis t fu lly  the basis fo r the proceeding. 
T ria l on impeachment shall he conducted hy the house o f representa­
tives. A supreme court justice designated hy the court shall preside at 
the tria l. Concurrence o f two-thirds o f the members o f the house is 
required for a judgment of impeachment. The judgment inuy not ex­
tend beyond removal from office, hut docs not prevent proceedings in 
the courts on the same or related charges. ($ 9 ch 38 SLA 1987)

Sec. 22.15.210. R estric tions, (a) A  d is tric t judge while holding of­
fice may not practice law, nor engage in the conduct of uny other 
profession, vocation, or business fur p ro fit or compensation, which 
conduct would interfere w ith the performance o f the jud ic ia l duties of 
the judge, nor muy u judge hold office in a political party, or hold any 
other office or position o f profit under the United Stales, the slate or 
its political subdivisions, except that, w ith  the approval n f the chief 
justice o f the Alaska Supreme Court, a d is tric t judge may lie ap­
pointed deputy clurk o f the superior court anil may hold the office of 
United Stales magistrate. A d is tric t judge who files for another elee-
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live pollin' o ilie r " lln 'l l ln il i d id i'gu lr lo a c tlllH titlltio ilill convention of 
llux xi .iio ui' I lit- Hulled Slates forfeits lliu  ju ilic iu l position.

iiii A mogn4 i.ilo, w hile holding iilHi'c. limy not hold office in o pnlil- 
ii . 1 1 p i l l  v A m ngi»lrnto limy hold any  o ilier oil n o  o r  position o f profit 
under lln- t Itnii'il S lides, tin- sinli* or its  po litical HiilidivisioiiH, or 
engage in dm  roinliii'l » r nny profession nr liiiiiini'SH which (loos nol 
mil l foil' wit h d o 1 pi'rAii'iniinco o l'tlio  jud icial du tios uf tho m a g is tra te  
or r i 'ip n rr  th a t  tho n ia itistrn li’ ropoalodly d isqualify  liiin su lfu r horsolf 
1 1 mu judicial sorvii'i.* hoi'aiiHo o f a  conflict o f  in te re s t caused thereby . 
15 Hi rh  I HI SI.A lOfiO; mi) Ii 2 cli fi SI.A l!)(i0; mil 9 3 ch  .'10 SI,A 
IP /I :  am  5 I I ch 12 SI.A I1W0)

I .'lO'I.ilIvi' lilxlur) ri'pnria. I'.u n- 
r .,l i.ii ,1. "i. SI.A IH,'I il'CCS III SSII
I'l', H'.' I’.'. I I ll.tlSI' JllUllllll. |. 224

NOTES TO DECISIONS

Ip,oli'il in II.-iOi Ii v ,li'lli‘rx.,tit Su|> I'l. 
ii|, ,N.i |S| iI'll" N.i Mill, III PZ.I 37
I'lllH .

CiilliittTlll ri'fcri'iii'i'X. V.ill,iil\ uml lion ill* jutlile fruin prui'tii'ing law. 17
.. j-ln .,ii"ii ..I' >1,11 m >• Ii'iiiii'illns pi • ill il ii ■ Ai.lt llli sail.

S ee. 2 2 .If).220. l a im p e n s a lio n .  tid  T he m onth ly  sa la ry  for each 
d i- tr ir t judite  is eipial lo S tep  C, Hange 20 o f  llie  sa la ry  schedule in AS 
.'PI27,011101 for Ju n e a u , A laska, 

iIn Karls m ag is tra te  sha ll receive a n n u a l com pensation  lo be delur- 
imin tl hy th e  siiprenie court. S alary  increases sha ll lie d e term ined  on 
do- basis o f percentage o f pay increase th e  leg is la tu re  provides for 
•tale em ployees in th e  classified service. T he base sa la ry  o f  a  m ngL- 

li,Me sha ll he increased hy a percen tage equ a l lo th re e  and  one-half 
per re a l lim es die n u m b er of s tep  increases provided u n d e r AS 
30.27 n20 d ia l  a s la te  em ployee would receive w ork ing  in th e  sam e 
election d istric t. A m ag is tra te 's  a n n u a l com pensation  m ay be payab le , J  A
.a dm  option o f llie  m ag is tra te , e i th e r  m onth ly  in 12 equal in sta ll-  *
lim it-  o r sciiii-m onlhly in 21 equal in sta llm en ts .

'ei A sa la ry  w a rra n t m ay not be issued to a  d is tr ic t judge or m agis- 
tra te  un til th e  judge or m a g is tra te  bus filed w ith  th e  s ta te  officer 
•ii’-ignalcd  lo issue sa lary  w arra n ts , an  affidav it th a t  no m a tte r  re- 
I .n i 'd  lo d ie  judge or m ag is tra te  for opinion or decision h a s  been 
laicnm pli'li'd o r undecided by d ie  ju d g e  or m a g is tra te  for a  period of 
iiioie th an  six  m onths.

oil In add ition  lo an im al sa la ry , a d is tr ic t court ju d g e  is e n title d  lo 
i io i'l Vi- a geographic co.->l-ol living ad jus tm en t, based on th e  location  o f 
lln- p u l ; ' . p r i m a r y  ollice assignm en t, equal to ,'1.5 per cen t of th e

t  %

9 22.lfi.230 J udioiaiiy 9 22.lfi.210

ju d g e 's  an n u a ! sa la ry  tim es th e  n u m b er o f pay step  increases provided 
u n d er AS 30.27.020 for a s la te  em ployee w orking in th e  sam e election 
d is tr ic t in those d is tr ic ts  for w hich AS 39.27.020 specifies zero-tn-fivo 
pay step  Increases. In an  election d is tr ic t for which AS 30.27.020 spe­
cifics nioro th a n  five pay steps, th e  nu m b er o f pay step  increases u nder 
th is  section is lim ited  lo five. A ny re tire m e n t benefits to  w hich u 
d istr ic t court ju d g e  m ay  liu en titled  sha ll he com puted  only  on thu 
a n n u a l sa la ry . (!) 17 ch 184 SI.A 10.10; am  § 1 ch fiG SI.A  1002; am  9 
1 ch f.4 SI.A  1003; am  9 I ch 137 SI.A 1000; am  § fi cli 33 SI.A  1007; 
am  9 3 ch 101 SI.A  1000; urn 9 3 ch 103 SI,A 1970; am  9 1 ch 78 SI.A 
1971; am  § 1 ch 188 SI.A 1072; am  99 3, 4 ch 34 SI,A  1074; am  9 3 ch 
205 SI.A 1075; am  99 4, 0 ch 148 SI.A 1070; am  9 1 ch 100 SLA 1970; 
am  9 fi cli 203 SLA 1070; am  9 0 ch 80 SLA 1078; am  99 fi, 20 ch 3 
SLA 1080)

Eilllor'ii miles. — l.'hnpler 20G, SI.A Mil.mllliil lo llie voters by refi'reniluiii 
11)7.0, y (licit miicmletl thin section, was tint) wns rejected.

NOTES TO DECISIONS

Cileit in KiH-tiulin v. Stule, Sup. Cl. Op.
Nn 31U I I Kile No. S-1894). 731) P.2il 170 
(1BH7).

S ec . 22.15.230. A d d it io n a l  c o m p e n s a t io n . Subject to ru le  u f thu 
sup rem e court, a  d is tr ic t  jud g e  o r  m a g is tra te  sha ll receive a  per diem  
allow ance and  a  tra n sp o rta tio n  allow ance com m ensura te  w ith  th a t 
au tho rized  for o th e r  s ta te  em ployees. (§ 18 ch 184 SLA 1959)

S ee . 22.15.240. A p p e a l ,  (a) E ith e r  p a rty  m ay appeal u ju d g m en t 
t-f th e  d is tr ic t cou rt in a civil uction  to th e  su p e rio r court.

(b) T he defen d an t m ay appeal a ju d g m en t o f conviction given in the  
d is tr ic t court in u crim in a l action  to th e  superio r court. W hen thu 
ju d g m en t is g iven on a  p lea o f g u ilty , un  appeal m ay no t be tak en  hy 
the  defen d an t except on th e  ground th a t  a  sen tence o f im prisonm en t of 
90 days or m ore w as excessive. T h e  s ta te  lias no r ig h t  o f  uppcul in 
c rim ina l ac tions for w hich ju d g m en t is given in th e  d is tr ic t  courts, 
excep t to te s t  th e  sufficiency of th e  in form ation  or to appeal u sen tence 
on th e  g round  i t  is  too len ien t. W hen a sen tence is appealed  by th e  
s ta te  on th e  ground it  is too len ien t, th e  cou rt m ay not increase th e  
sen tence  b u t m ay express iLs approvul or d isapproval of thu sentence 
and  its  reasons in a  w ritte n  opinion.

(c) /Repealed, S -17 ch 14 SLA 1987.1
(d) /Repealed, § 47 ch 14 SLA 1987.1 (9 20 cli 184 SLA 1059; am  

9 3 ch 5 SI.A  1900; urn 9 3 ch 1 1 7 SLA 1969; am  9 1 5 ch 12SLA  1080; 
am  9 47 ch 14 SI.A  1087)
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Till* ii'tlmli uml AS 22 IU.li.fU pro- 
viili- li.itic mill iillcriiiilivc iiiiIIuhI* uf 
reviewing uhiili wi*n* Hifi*iilt«il In *nn 
phis uml i ij . tliir iIi.* It,nulling «>f n(i|i'iiU 
I v  Nt.iir. Sup c'i 0)1 Nu 107 iI tlr 
N<* 101*. :I7I I'.M »<>* i 1962).

Proper hliHillnril uml M'opu uf re- 
vli'W. In rnrnl i.ise*, llie Mijinnie 
murl lias m>t forth Ilu* |ir>‘|*-r <lun.|.trii 
•Uni "iMjie nf n-view l*i In- n|iplii-il by it in 
reviewing *u|M*Miir euiiri xenlence* up- 
|M-iilcd io u pursuant to AS 12 55 I2U. It i* 
(In* intention of tli>' h-giil.ilure that the 
Miprrmr murt apply nu nl* ntical alundard 
in reviewing muiIi men appealed to it pur­
suant to hulineclion do of tins m-tion. 
fial.iktionoll v Stale. Sup <T Op. No. 700 
< hie Nu 1201). 486 K 2d 010 «1071» The 
iiiilliorily to review m-hu nu s now reside* 
in tin* court of np|N‘jils, which liegun oper­
ation* on Keplcmher In. I0HIJ —Kd note 

111 the exerrhi* of ita went* ine nppe.il 
jllll-nlll’llell. till- Mlpllior it.uil’-v MMpi* Ilf 
u\o w it to In* identical with that mut 
nmciI hy the nupreiMO mint under Stale v. 
Chaney. So,* Ct Op No. 653. 777 P. 2d 
III <1970). 'Ihe iipphcntion of this start- 
ilntil to the sii|H-rior court means that 
when a eiileiire it appcali «| to Ihe siipe- 
rior murt, the reviewing judge is to make 
his or lo r own examination or the record 
ami mu .1 modify Ihe m-iiIi-hm* il lie is con- 
Vllued that tie- <h*>tr<« I murt was clearly 
tni'tnhik hi impo-mg I In* h.iimImiii il did 
Ii.ilal.lioiiofl v Stale,Sup Cl (Jg fin '/(lit 
I Kile No 12011. 1*6 K 2d 010 119711.

Trial do novo on appeal prior to 
tUHM amendment. - Kor cases discuss*

Kililor'* note*. Section 'Al, ch 12, 
M A 1980 provide* "Hcttioni H, If. ami iii 
al ihis A*I have (lie rd'ecl uf (Imaging 
It'll*' 21. Mult « *tl Ajijm llnte I'lik • tltiif nod 
Mule /, llodrlil I'unit Criminal Itulr* hy 
uniciidinii AS 22 10 02(kui, AS 22 15 210. 
aad AS 12 55 005 12 55 185 to provalt*
that u M'niencu of DO day* or more ini- 
|h»s* tl hy tho diatncl court may Ik* up 
|*eated u

DKClSjONH

Ing power of 4U|*rmr court to grunt iicw 
Inal prior to 1980 amendment, which do- 
leled "unleM the »upcrtor murl, in it* due 
(retloll, grant* ii trial de novo, in whole or 
III part" from the end of xulm-clton tc). mu* 
la-e v State, Sup Cl. Op No 107 (Kilo 
No |H3>, .‘I74 I* 2d HUM < 19621; Kliuman v. 
Stale, Sup Ct Op No 780 ih le Nu 
1523I, 1% 1*2.1 lit  <IU72». Upvi v. An 
ihorage. Sup Ct Op. No 1863 fFile No.
:imm;ii, &*j7 K 2d un ti97W.

Court can hear iirifumeul of counael.
Tho superior court can, on a proper 

t.howinit, hased on an appropriate motion, 
permit mumw-l for tho appellant lo he 
heard in argument before the appeal m 
diK|M»K*d of on the record lajo v. State, 
Sup Ct Op No 107 (Kilo No. 193), 371 
I* 2d H(iH (1962).

The NUperior court Iiun the power to 
entertain appropriate motJomi. Kins* 
man v State, Sup. Ct Op No. 7H6 (Kile 
No. 1523), 496 K.2d 03 (1972).

"Appropriate rnntlonu". — Thu state's 
motion fur a more particular statement of 
allegations of prejudice und the stipula­
tions of the parties were “appropriate mo­
tions'* and the superior court was within 
its powers in ordering a time schedule for 
briefing. Kinsman v. State, Sup. Ct Op. 
No 786 (File No 1523), 490 P.2d 63
(1972).

HuIcm may nut he applied to work an 
injustice. — While inherent in its power 
to entertain “appropriate motions" is the 
power to police compliance with its orders 
entered pursuant to those motions, the su­
perior court may nol apply its rules in 
such a way as to work un injustice. Kins­
man v. State, Sup. Ct. Op. No. 786 (File 
No. 1523), 496 R'Zd 63 (1972).

Dismissal without wurning. — The 
superior court abused its discretion in or­
dering a dismissal without firal wurning 
the party thut continued failure lo comply 
with the ordered schedule for briefs would 
lead lo dismissal. Kinsman v. Slate, Sup.
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Ct (Ip No Vftti (Klla No 1529), 4IH11*2d 
till (1972)

Only crime nf cunvlctiiin euiiiidercd 
on appeal. 'I ho loir approach ill re 
viewing muilcnm* I* to treat the taKn as 
pM-M-ntiiig only Ihe ciMae of whlth the de­
fendant has been tonvnled Other of­
fenses, for which guilt bus not ti*n*n eslah- 
llshetl, should not la* considered. 
Oalaktionolf v. State, Hup. Cl. Op. No 7l)0 
(Kile No 1290. 4Hf* K2d 919 (1970.

The Mi|*erlor court judge* estimation of 
tnmeu mmmitled hut not charged cniinol 
provide sup|Mirt for the airirriianm of the 
sentence (ialaktioieifT v. Slate, Sup Ct 
Op. No 700 (Kile No 1291), 486 K.2d 919
(1971)

Undue consideration given district 
Judge'N opportunity to obncrvu defen­
dant. The Htipciior court judge gave 
undue tidluciac and contddurutlon lo tiie 
district judgo'rt op|M*rtiinily looli-ervo tho 
defendant, und. in mi doing, tho reviewing 
judge fulled to make the requisite fall and 
independent examination of the record 
with u view to determining if the district 
judge was clcurly mistaken iii iiii|Hising 
the sanction he did (hilaktlofiolf v Slate,

Hup Ct Op No. 700 I Kile No 1290,486 
I* 2d 919 u n til;

Kniseeution of appeal dues nut 
i-liangi* offense frurn petty to neriuu*.

Where a defendant hud no imiHtitu- 
Ilona) or statutory right to trlul by Jury 
when lie originally appeared la-fore u 
magistrate on u charge of violating a mu­
nicipal ordinance, the fact that ho chose to 
prosecute an np|H-ul iloen hot change tho 
nature of the ofTensi* from peliy lo fteriousi 
(lie |NtsNible penalty ia not increased; no 
udditionnl constitutional or atatutory 
right sprang into existence on hid appeal 
to give him a right to triul by jury. 
Kniidsen v. City of Anchorage. Sup, Ct 
Op No 21 (Kile No. 58), 358 K.2d 375 
(1960),

Appeal from Joint Judgment. — 8eu 
Stanley v. Greenberg, 5 Alaska 178 
(1914).

Applied in Hunruhnti v. (Sly of An- 
r hoi age, Sup Ct. Op. No. 121 (Kile Nu. 
247), 377 I* 2d 381 (1962); State v. Mura- 
thou Oil Co., Sup. Ct Op No. 1098 (Kile 
No 2199). 528 l».2d 293 (1974); Mulligan 
v. State, Sup. Cl. Op. No. 2299 (Kile No. 
5035), 621 I* 2d 281 (1981).

S ee . 22.16.250. D isp o s itio n  o f  f in es. W hen by law  any  fees, fines, 
forfeitures, o r penu lties a re  levied and collected by th e  d istr ic t jud g e  
or m ag is tra te , th e  proceeds and  all o th er m oney collected sh a ll he 
accounted for and  tra n sm itte d  to th e  a d m in is tra tiv e  d irec to r of the  
jud ic ia l system  for tran sfe r  to th e  general fund of th e  s ta te  except as 
provided in  AS 22.15.270. <§ 21 ch 181 SLA 1959)

S ee . 22.15.200. H an d . Before en te rin g  upon th e  du ties  o f office 
each d is tr ic t judge and m a g is tra te  sha ll execu te  und file w ith  the 
ad m in is tra tiv e  d irecto r a  su re ty  bond in form  and  am o u n t to  be d e te r­
m ined by ru le  o f th e  suprem e court. T he s ta te  sh a ll pay  for th e  bond. 
(?) 22 ch 18-1 SLA 1959)

S ec . 22.15.270. R e te n tio n  o f  f in e s , e tc ., b y  p o li t ic a l  s u b d iv i ­
s io n s . All fines, p enalties , and  fo rfeitu res re su ltin g  from v io la tions of 
o rd inances o f political subd iv isions sha ll he re tu rn ed  to th e  political 
subdivision whose o rd inance is involved in th e  m an n e r provided by 
ru le  o f  th e  suprem e court. F ines, penalties , and  fo rfeitu res im posed 
after uppeuls accrue to th e  s la te , un less th e  uppeul is  prosecuted by 
the  political subdivision. (?) 23 ch 18*1 SLA 1959; am  § 1 ch 219 SLA 
197G)
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A n  A p p e a l  f o r  S i g n i f i c a n t  I m p r o v e m e n t  i n  t h e  E n f o r c e m e n t  o f
A l a s k a ’ s  E n v i r o n m e n t a l  L a w s

R e c o m m e n d e d  L e g i s l a t i v e  R e m e d i e s

s u b m i t t e d  b y :  S u e  L i b e n s o n ,  E x e c u t i v e  D i r e c t o r
A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t

M i k e  W e n i g ,  S t a f f  A t t o r n e y  

T r u s t e e s  f o r  A l a s k a

Introduction

I n  t h e  w a k e  o f  t h e  E x x o n  V a l d e z  o i l  s p i l l ,  A l a s k a ' s  g r e a t e s t  

e n v i r o n m e n t a l  t r a g e d y ,  i t  i s  a n t i c i p a t e d  t h a t  t h e  l e g i s l a t u r e  

w i l l  c o n s i d e r  n u m e r o u s  a p p r o a c h e s  t o  i m p r o v i n g  p u b l i c  p o l i c y  w i t h  
t h e  i n t e n t  o f  p r e v e n t i n g  f u t u r e  s p i l l s .  M a n y  o f  t h e s e  c h a n g e s  

w i l l  f o c u s  o n  i m p r o v e m e n t s  w i t h i n  t h e  A l a s k a  D e p a r t m e n t  o f  

E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C )  w h i c h  h a s  t h e  b u l k  o f  t h e  
S t a t e ' s  r e s p o n s i b i l i t y  w i t h  r e g a r d s  t o  o i l  s p i l l  p r e v e n t i o n  a n d  

r e s p o n s e .

F o r  a n y  o f  t h e  l e g i s l a t u r e ' s  p o t e n t i a l  a c t i o n s  t o  s u c c e e d ,  

h o w e v e r ,  t h e y  m u s t  b e  b a c k e d  b y  o n e  u n d e r l y i n g  f a c t o r  -  i m p r o v e d  

e n f o r c e m e n t .  W h i l e  t h e r e  a r e  u n d o u b t e d l y  n e e d s  f o r  c h a n g e  i n  

s p i l l  p r e v e n t i o n  a n d  r e s p o n s e ,  t h e  C o m m i s s i o n  m u s t  r e c o g n i z e  t h a t  
t h e  c u r r e n t  f a i l u r e  o f  e x i s t i n g  r e g u l a t o r y  s a f e g u a r d s  i s  l a r g e l y  

d u e  t o  t h e  i n a b i l i t y  o f  a g e n c i e s ,  i n c l u d i n g  D E C ,  t o  p r o p e r l y  
e n f o r c e  t h e  l a w  a n d  t h e r e b y  c r e a t e  a n  a t m o s p h e r e  w h i c h  e n c o u r a g e s  

c o m p l i a n c e  b y  p o t e n t i a l  p o l l u t e r s .

T h e  f o l l o w i n g  o u t l i n e s  a  p a c k a g e  o f  l e g i s l a t i v e  

r e c o m m e n d a t i o n s  f o r  i m p r o v i n g  t h e  e n f o r c e m e n t  o f  A l a s k a ' s  

e n v i r o n m e n t a l  l a w s  a n d  r e g u l a t i o n s .  T h e  i m p l e m e n t a t i o n  o f  t h e s e  

m e a s u r e s  w i l l  u l t i m a t e l y  b e  i m p r o v e d  c o m p l i a n c e ,  t h e  u l t i m a t e  

t o o l  i n  p r e v e n t i n g  f u t u r e  p o l l u t i o n  c a t a s t r o p h e s .

R e c o m m e n d a t i o n s

I .  A u t h o r i z e  D E C  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s .

I I .  S t r e n g t h e n  c r i m i n a l  p e n a l t i e s  f o r  v i o l a t i o n s  o f  p o l l u t i o n  

l a w s .

I I I .  A u t h o r i z e  D E C  t o  m a k e  r e a s o n a b l e  i n s p e c t i o n s  w i t h o u t  f i r s t  

o b t a i n i n g  a  w a r r a n t .

I V .  E l i m i n a t e  a d m i n i s t r a t i v e  a n d  j u d i c i a l  " p r e - e n f o r c e m e n t  

r e v i e w "  o f  c o m p l i a n c e  o r d e r s .

V .  P r o v i d e  f o r  c i t i z e n  s u i t s  t o  e n f o r c e  e n v i r o n m e n t a l  s t a t u t e s  

a n d  r e g u l a t i o n s .

V I .  P r o v i d e  a d e q u a t e  f u n d i n g  f o r  D E C  t o  f u l f i l l  i t s  r e g u l a t o r y



D i s c u s s i o n  o f  R e c o m m e n d a t i o n s

I .  D E C  S H O U L D  H A V E  T H E  S T A T U T O R Y  A U T H O R I T Y  T O  A S S E S S  

A D M I N I S T R A T I V E  P E N A L T I E S

A m o n g  t h e  t o o l s  t h a t  a r e  n e c e s s a r y  f o r  D E C  t o  h a v e  a  

c r e d i b l e ,  f o r c e f u l ,  a n d  e f f i c i e n t  e n f o r c e m e n t  p r o g r a m  i s  t h e  

a u t h o r i t y  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s  f o r  v i o l a t i o n s  o f  

t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s .

P e n a l t i e s ,  g e n e r a l l y ,  a r e  a n  i m p o r t a n t  e n f o r c e m e n t  t o o l  

b e c a u s e  t h e y  g r e a t l y  r e d u c e  t h e  e c o n o m i c  i n c e n t i v e s  t o  v i o l a t e  

t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s .  H o w e v e r ,  D E C  c u r r e n t l y  h a s  t h e  

a u t h o r i t y  o n l y  t o  i s s u e  a  c o m p l i a n c e  o r d e r  r e q u i r i n g  c o r r e c t i v e  

a c t i o n  o r  t o  c o m m e n c e  a  j u d i c i a l  e n f o r c e m e n t  a c t i o n  f o r  c i v i l  o r  

c r i m i n a l  p e n a l t i e s . 1 L i k e  m o s t  l i t i g a t i o n ,  h o w e v e r ,  j u d i c i a l  

e n f o r c e m e n t  a c t i o n s  r e q u i r e  t h e  S t a t e  t o  c o m m i t  s u b s t a n t i a l  

r e s o u r c e s  a n d  t i m e  a n d ,  t h u s ,  a r e  u s e d  o n l y  f o r  t h e  m o s t  e x t r e m e  

v i o l a t o r s .  B y  t h e m s e l v e s ,  j u d i c i a l  e n f o r c e m e n t  a c t i o n s  c a n n o t  

p r o v i d e  a  s u f f i c i e n t  e n f o r c e m e n t  t h r e a t .

A  c i v i l  p e n a l t y  p r o g r a m  i s  t h u s  a  n e c e s s a r y  t o o l  f o r  a  

c r e d i b l e  e n f o r c e m e n t  a r s e n a l .  A d m i n i s t r a t i v e  p e n a l t i e s  c o u l d  b e  

a s s e s s e d  t h r o u g h  a  f a i r  y e t  f a r  l e s s  r e s o u r c e  i n t e n s i v e  

a d m i n i s t r a t i v e  h e a r i n g  p r o c e d u r e  t h a n  c o u r t  p r o c e e d i n g s .

D e c i s i o n s  b y  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r s  w o u l d  b e  j u d i c i a l l y  

r e v i e w a b l e  o n  t h e  r e c o r d ,  r a t h e r  t h a n  t h r o u g h  a  c u m b e r s o m e  t r i a l

m a n d a t e .

1 T w o  o f  t h e s e  t h r e e  t o o l s ,  t h e m s e l v e s ,  n e e d  t o  b e  

s t r e n g t h e n e d ,  a s  e x p l a i n e d  b e l o w  i n  s e c t i o n s  I V  a n d  V I .



A d m i n i s t r a t i v e  p e n a l t i e s  w o u l d  g r e a t l y  s t r e n g t h e n  D E C ' s  

e n f o r c e m e n t  p r e s e n c e  a n d  c a p a b i l i t y  b y  p r o v i d i n g  t h e  a g e n c y  w i t h  

a  r e l a t i v e l y  q u i c k  a n d  e f f i c i e n t  m e a n s  o f  i m p o s i n g  p e n a l t i e s .

T h e  a u t h o r i t y  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s  i s  p a r t i c u l a r l y  

i m p o r t a n t  f o r  t h e  r e l a t i v e l y  n u m e r o u s  y e t  s m a l l  v i o l a t o r s ,  f o r  

w h o m  D E C ' s  c o m m e n c e m e n t  o f  l e n g t h y  j u d i c i a l  e n f o r c e m e n t  

p r o c e e d i n g s  i s  s i m p l y  n o t  w o r t h w h i l e .  B y  g r e a t l y  r e d u c i n g  t h e  

r e s o u r c e s  n e c e s s a r y  t o  l e v y  p e n a l t i e s ,  a n  a d m i n i s t r a t i v e  p e n a l t y  

p r o g r a m  w o u l d  p r o v i d e  a n  e n f o r c e m e n t  t h r e a t  t h a t  i s  o t h e r w i s e  n o t  

p r e s e n t  a t  a l l  f o r  t h e s e  s m a l l  v i o l a t o r s .

A d m i n i s t r a t i v e  p e n a l t i e s  a r e  a n  i n t e g r a l  c o m p o n e n t  o f  t h e  

f e d e r a l  e n v i r o n m e n t a l  e n f o r c e m e n t  p r o g r a m . 2 N u m e r o u s  s t a t e  

a g e n c i e s  a l s o  h a v e  t h e  a u t h o r i t y  t o  a s s e s s  p e n a l t i e s  f o r  

v i o l a t i o n s  o f  s t a t e  e n v i r o n m e n t a l  l a w s . 3 A d m i n i s t r a t i v e  

p e n a l t i e s  s h o u l d  b e c o m e  a n  e s s e n t i a l  c o m p o n e n t  o f  D E C ' s  

e n f o r c e m e n t  a r s e n a l  a s  w e l l .

O f  c o u r s e ,  m e r e l y  h a v i n g  t h e  l e g a l  a u t h o r i t y  t o  a s s e s s  

p e n a l t i e s  i s  n o t  e n o u g h .  D E C  m u s t  a l s o  b e  g i v e n  t h e  

c o r r e s p o n d i n g  b u d g e t a r y  r e s o u r c e s  t o  h i r e  s u f f i c i e n t  t e c h n i c a l
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p r o c e d u r e .

2 S e e ,  e . g . , s e c t i o n  3 0 9 ( g )  o f  t h e  C l e a n  W a t e r  A c t ,  3 3  U . S . C .  

§  1 3 1 9 ( g ) ;  s e c t i o n  3 0 0 8  ( a )  o f  t h e  R e s o u r c e  C o n s e r v a t i o n  a n d  R e c o v e r y  
A c t ,  4 2  U . S . C .  §  6 9 2 8 ( a ) ;  s e c t i o n  1 4 ( a )  o f  t h e  F e d e r a l  I n s e c t i c i d e ,  

F u n g i c i d e ,  a n d  R o d e n t i c i d e  A c t ,  7  U . S . C .  §  1 3 6 1 ( a ) ;  s e c t i o n  1 6 ( a )  

o f  t h e  T o x i c  S u b s t a n c e s  C o n t r o l  A c t ,  1 5  U . S . C .  §  2 6 1 5 ( a ) ;  a n d  

s e c t i o n  1 0 9  o f  t h e  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  

C o m p e n s a t i o n ,  a n d  L i a b i l i t y  A c t ,  4 2  U . S . C .  §  9 6 0 9 .

3 F o r  e x a m p l e ,  s e e  W a s h i n g t o n ,  R C W  9 0 . 4 8 . 1 4 4 .



s t a f f  a n d  p e r m a n e n t  h e a r i n g  o f f i c e r s  t o  m a k e  t h e  a d m i n i s t r a t i v e  

p e n a l t y  p r o c e s s  w o r k .

I I .  C R I M I N A L  P E N A L T I E S  F O R  V I O L A T I O N S  O F  S T A T E  

E N V I R O N M E N T A L  L A W S  S H O U L D  B E  S T R E N G T H E N E D

S t i f f  c r i m i n a l  s a n c t i o n s  a r e  a n o t h e r  e s s e n t i a l  c o m p o n e n t  o f  

t h e  k i n d  o f  e n f o r c e m e n t  p r o g r a m  t h a t  i s  n e c e s s a r y  t o  a c h i e v e  f u l l  

c o m p l i a n c e  w i t h  t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s .  T h e  c u r r e n t  

l i a b i l i t y  f o r  c r i m i n a l  v i o l a t i o n s  o f  A l a s k a ' s  e n v i r o n m e n t a l  l a w s  

i s  i n a d e q u a t e .

W i t h  a  f e w  e x c e p t i o n s ,  n e g l i g e n t  a n d  k n o w i n g  v i o l a t i o n s  o f  

t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s  a r e  c u r r e n t l y  o n l y  c l a s s  B a n d  A  

m i s d e m e a n o r s ,  r e s p e c t i v e l y .  A S  4 6 . 0 3 . 7 9 0 ( a ) ,  ( b )  .  C l a s s  B

m i s d e m e a n o r s  a r e  p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  $ 1 0 0 0  a n d  

b y  i m p r i s o n m e n t  f o r  n o  l o n g e r  t h a n  9 0  d a y s ;  C l a s s  A  m i s d e m e a n o r s  

a r e  p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  $ 5 0 0 0  a n d  b y  a  m a x i m u m  

o f  i m p r i s o n m e n t  f o r  o n e  y e a r .  A S  1 2 . 5 5 . 0 3 5 ( b ) ( 3 ) ,  ( 4 ) ;

1 2 . 5 5 . 1 3 5 ( a ) ,  ( b ) .

T h e s e  l i a b i l i t i e s  s t a n d  i n  s t a r k  c o n t r a s t  w i t h  c r i m i n a l  

l i a b i l i t i e s  f o r  v i o l a t i o n s  o f  f e d e r a l  e n v i r o n m e n t a l  l a w s .  F o r  

e x a m p l e ,  u n d e r  s e c t i o n  3 0 9 ( c )  o f  t h e  f e d e r a l  C l e a n  W a t e r  A c t ,  

n e g l i g e n t  v i o l a t i o n s  a r e  p u n i s h a b l e  b y  e i t h e r  o r  b o t h  m a x i m u m  

f i n e s  o f  $ 2 5 , 0 0 0  p e r  v i o l a t i o n  a n d / o r  o n e  y e a r  i m p r i s o n m e n t ;  

k n o w i n g  v i o l a t i o n s  a r e  p u n i s h a b l e  b y  e i t h e r  m a x i m u m  f i n e s  o f  

$ 5 0 , 0 0 0  p e r  v i o l a t i o n  o r  b y  t h r e e  y e a r s  i m p r i s o n m e n t .  3 3  U . S . C .

-  4 -



§  1 3 1 9 ( c )  . “

A l a s k a ' s  c r i m i n a l  l i a b i l i t i e s  s h o u l d  b e  s t r e n g t h e n e d  b y  

m a k i n g  n e g l i g e n t  v i o l a t i o n s  C l a s s  A  m i s d e m e a n o r s  a n d  k n o w i n g  

v i o l a t i o n s  C l a s s  C f e l o n i e s ,  w h i c h  a r e  p u n i s h a b l e  b y  a  m a x i m u m  

f i n e  o f  $ 5 0 , 0 0 0  p e r  v i o l a t i o n  a n d  f i v e  y e a r s '  i m p r i s o n m e n t .  A S  

12.55.035( ( b ) (2); 1 2 . 5 5 . 1 2 5 ( e ) .  I n  a d d i t i o n ,  t h e  d e f i n i t i o n  i n  

A S  4 6 . 0 3 . 9 0 0 ( 1 7 )  o f  " p e r s o n s "  w h o  a r e  s u b j e c t  t o  c r i m i n a l  

s a n c t i o n s  s h o u l d  b e  a m e n d e d  t o  i n c l u d e  " a n y  r e s p o n s i b l e  c o r p o r a t e  

o f f i c e r . "  S e e  C l e a n  W a t e r  A c t  s e c t i o n  3 0 9 ( c ) ( 6 ) ,  3 3  U . S . C .  §  

1 3 1 9 ( c )  ( 6 )  .

T h e  l a s t  l e g i s l a t u r e  i n c r e a s e d  c i v i l  p e n a l t i e s  f o r  o i l  

p o l l u t e r s  ( s e e  S B  2 7 1 )  a n d  c o n s i d e r e d  t o u g h e r  c r i m i n a l  s a n c t i o n s  

i n  t h e  o i l  p o l l u t i o n  c o n t e x t .  T h e  l e g i s l a t u r e  s h o u l d  n o w  

c o m p l e t e  i t s  m i s s i o n  a n d  s t i f f e n  c r i m i n a l  s a n c t i o n s  f o r  

v i o l a t i o n s  o f  a l l  S t a t e  e n v i r o n m e n t a l  l a w s .

A s  t o  c r i m i n a l  l i a b i l i t y  f o r  o i l  s p i l l s ,  i n  p a r t i c u l a r ,  t w o  

b i l l s '  s p o n s o r e d  b y  t h e  G o v e r n o r  a n d  i n t r o d u c e d  i n  t h e  l a s t  

l e g i s l a t i v e  s e s s i o n  s h o u l d  b e c o m e  l a w .  A m o n g  o t h e r  t h i n g s ,  H B  

3 1 5  c l a s s i f i e s  a s  C l a s s  C f e l o n i e s ,  o i l  s p i l l s  o f  1 0 , 0 0 0  b a r r e l s  

o r  m o r e  i n v o l v i n g  a  f a i l u r e  t o  c o m p l y  w i t h  a n  o i l  d i s c h a r g e  

c o n t i n g e n c y  p l a n  o r  a  f a i l u r e  t o  a d e q u a t e l y  c l e a n  u p  a  d i s c h a r g e  

o f  o i l .  H B  3 1 6  e x p a n d s  t h e  p e n a l t i e s  t h a t  c a n  b e  l e v i e d  a g a i n s t  

a  d e f e n d a n t  t h a t  i s  a n  o r g a n i z a t i o n  b y  i n c l u d i n g  f i n e s  e q u a l  t o  

t w i c e  t h e  d a m a g e  o r  l o s s  c a u s e d  b y  t h e  d e f e n d a n t .

4 S e e  a l s o ,  e . g . , s e c t i o n  3 0 0 8 ( d )  o f  t h e  R e s o u r c e  C o n s e r v a t i o n  

a n d  R e c o v e r y  A c t ,  4 2  U . S . C .  §  6 9 2 8 ( d ) ;  s e c t i o n  1 1 3 ( c )  o f  t h e  C l e a n  

A i r  A c t ,  4 2  U . S . C .  §  7 4 1 3 ( c ) .
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I I I .  D E C  S H O U L D  H A V E  T H E  A U T H O R I T Y  T O  M A K E  R E A S O N A B L E  

I N S P E C T I O N S  W I T H O U T  F I R S T  O B T A I N I N G  A  W A R R A N T

T h e  a b i l i t y  t o  m a k e  i n s p e c t i o n s  t o  d e t e r m i n e  w h e t h e r  

v i o l a t i o n s  o f  t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s  a r e  o c c u r r i n g  i s  

s t i l l  a n o t h e r  n e c e s s a r y  e l e m e n t  o f  a  c r e d i b l e  e n f o r c e m e n t  

p r o g r a m .  C u r r e n t l y ,  A S  4 6 . 0 3 . 8 6 0  a p p e a r s  t o  r e q u i r e  D E C  t o  

o b t a i n  a  s e a r c h  w a r r a n t  b e f o r e  i t  c a n  i n v e s t i g a t e  p o s s i b l e  

v i o l a t i o n s .  F e d e r a l  e n v i r o n m e n t a l  l a w s ,  i n  c o n t r a s t ,  c o n t a i n  n o  

s u c h  w a r r a n t  r e q u i r e m e n t .  F o r  e x a m p l e ,  s e c t i o n  3 0 8  ( a ) ( B )  o f  t h e  

C l e a n  W a t e r  A c t  e x p r e s s l y  p r o v i d e s  t h e  E P A  w i t h  a  " r i g h t  o f  

e n t r y "  a n d  w i t h  a u t h o r i t y  " a t  r e a s o n a b l e  t i m e s "  t o  m a k e  

i n s p e c t i o n s  a n d  c o p y  r e l e v a n t  r e c o r d s .  3 3  U . S . C .  §  1 3 1 8 ( a ) ( B ) . °

C o n s i s t e n t  w i t h  f e d e r a l  e n v i r o n m e n t a l  l a w ,  A S  4 6 . 0 3 . 8 6 0  

s h o u l d  b e  a m e n d e d  t o  r e m o v e  t h e  w a r r a n t  r e q u i r e m e n t  a n d  t h e r e b y  

i m p r o v e  t h e  D E C ' s  a b i l i t y  t o  i n v e s t i g a t e  p o t e n t i a l  v i o l a t i o n s  o f  

t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s .

I V .  T H E R E  S H O U L D  B E  N O  " P R E - E N F O R C E M E N T  R E V I E W "  O F  D E C ’ S  

C O M P L I A N C E  O R D E R S  I N  E I T H E R  A N  A D M I N I S T R A T I V E  
A D J U D I C A T O R Y  H E A R I N G  O R  J U D I C I A L  P R O C E E D I N G

A  s i x t h  t o o l  t h a t  i s  n e c e s s a r y  f o r  a  s o u n d ,  e f f e c t i v e  S t a t e  

e n v i r o n m e n t a l  e n f o r c e m e n t  p r o g r a m  i s  t h e  a b i l i t y  o f  t h e  e n f o r c i n g  

a g e n c y  t o  i s s u e  c o m p l i a n c e  o r d e r s  w i t h o u t  c u m b e r s o m e  p r o c e d u r a l  

c o n s t r a i n t s .  D E C  d o e s  n o t  p r e s e n t l y  h a v e  t h i s  a b i l i t y .

C u r r e n t  S t a t e  l a w  ( A S  4 6 . 0 3 . 8 5 0 )  p r o v i d e s  D E C  w i t h  t h e  

a u t h o r i t y  t o  i s s u e  c o m p l i a n c e  o r d e r s  f o r  k n o w n  o r  s u s p e c t e d
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0 S e e  a l s o , e . g . , s e c t i o n  3 0 0 7  o f  t h e  R e s o u r c e  C o n s e r v a t i o n  

a n d  R e c o v e r y  A c t ,  4 2  U . S . C .  §  6 9 2 7 ;  a n d  s e c t i o n  1 1 4 ( a )  o f  t h e  C l e a n  

A i r  A c t ,  4 2  U . S . C .  §  7 4 1 4 ( a ) .



v i o l a t i o n s  o f  t h e  S t a t e ’ s  e n v i r o n m e n t a l  l a w s ,  b u t  t h e  r e q u i r e d  

p r o c e d u r e s  f o r  i s s u i n g  s u c h  o r d e r s  a r e  s o  c u m b e r s o m e  a s  t o  r e n d e r  

t h e  c o m p l i a n c e  o r d e r  a n  i n f r e q u e n t l y  u s e d  a n d  t h u s  i n e f f e c t i v e  

e n f o r c e m e n t  t o o l .

S t a t e  l a w  a p p e a r s  t o  r e q u i r e  t h a t ,  b e f o r e  D E C  c a n  i s s u e  a n  

o r d e r  r e q u i r i n g  a  p o l l u t e r  t o  c o m p l y  w i t h  a n  a p p l i c a b l e  S t a t e  

e n v i r o n m e n t a l  l a w ,  t h e  a g e n c y  m u s t  f i r s t  n o t i f y  t h e  p o l l u t e r  o f  

i t s  f i n d i n g  t h a t  t h e  p o l l u t e r  i s  o r  m a y  b e  i n  v i o l a t i o n  a n d  g i v e  

t h e  p o l l u t e r  a n  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  f i n d i n g .  A S  

4 6 . 0 3 . 8 5 0 ( a ) ,  ( b ) . 6

I n  a d d i t i o n ,  a l t h o u g h  c o m p l i a n c e  o r d e r s  b e c o m e  e f f e c t i v e  

u p o n  r e c e i p t  ( A S  4 6 . 0 3 . 8 5 0 ( c ) ) ,  i t  a p p e a r s  t h a t  r e c i p i e n t s  c a n  

s u b s e q u e n t l y  c o n t e s t  t h e  o r d e r  i n  a n  a d j u d i c a t o r y  h e a r i n g  t h a t  i s  

r e q u i r e d  t o  i n c l u d e  t h e  e x t e n s i v e  p r o c e d u r a l  s t e p s  s e t  o u t  i n  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  S e e  A S  4 4 . 6 2 .  R e c i p i e n t s  o f  a  

c o m p l i a n c e  o r d e r  c a n  a l s o  c h a l l e n g e  a n  a d v e r s e  r u l i n g  b y  a  

h e a r i n g  o f f i c e r  i n  c o u r t .  A S  4 4 . 6 2 . 5 6 0 .

B y  r e q u i r i n g  D E C  t o  d e f e n d  a n  o r d e r  a t  a d m i n i s t r a t i v e  a n d ,  

s u b s e q u e n t l y ,  j u d i c i a l  h e a r i n g s ,  A l a s k a  l a w  i m p o s e s  s u b s t a n t i a l  

r e s o u r c e  c o n s t r a i n t s  o n  t h e  u s e  o f  t h e  c o m p l i a n c e  o r d e r  a s  a n  

e n f o r c e m e n t  t o o l  b y  D E C  ( a n d  i t s  l e g a l  r e p r e s e n t a t i v e s  i n  t h e  

D e p a r t m e n t  o f  L a w ) .  T h e s e  c o n s t r a i n t s  e f f e c t i v e l y  d i s c o u r a g e  D E C
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6 A S  4 6 . 0 3 . 8 6 5  a l l o w s  D E C  t o  s i d e s t e p  t h i s  p r e - n o t i f i c a t i o n  

p r o c e d u r e ,  b u t  o n l y  i n  t h e  e x t r e m e l y  n a r r o w  c i r c u m s t a n c e s ,  w h e r e  
D E C  h a s  f o u n d  t h a t  t h e r e  i s  a n  " a c t u a l  o r  i m m i n e n t "  d i s c h a r g e  o f  

e i t h e r  o i l ,  a  h a z a r d o u s  s u b s t a n c e ,  o r  a  l o w  l e v e l  r a d i o a c t i v e  

m a t e r i a l .



f r o m  i n v o k i n g  t h i s  t o o l ,  e x c e p t  i n  e x t r e m e l y  r a r e  c i r c u m s t a n c e s . 7 

A s  a  r e s u l t ,  t h e  t o o l  h a s  n o t  b e e n  u s e d  t o  f u l f i l l  i t s  o b v i o u s  

r o l e ,  a s  a n  e f f i c i e n t ,  r e l a t i v e l y  q u i c k  m e a n s  f o r  D E C  t o  c o m m a n d  

c o m p l i a n c e  w i t h  t h e  S t a t e ' s  e n v i r o n m e n t a l  l a w s  a n d  t o  c o m p e l  t h e  

c l e a n u p  o f  u n l a w f u l  d i s c h a r g e s  o f  h a r m f u l  p o l l u t a n t s .

A s  w i t h  s e v e r a l  o f  t h e  o t h e r  e n f o r c e m e n t  t o o l s  d i s c u s s e d  

a b o v e ,  S t a t e  l a w  r e g a r d i n g  t h e  p r o c e d u r e s  f o r  i s s u i n g  c o m p l i a n c e  

o r d e r s  d o e s  n o t  c o m p a r e  w i t h  E P A ’ s  l e g a l  a u t h o r i t y  t o  i s s u e  

o r d e r s  t o  c o m p e l  c o m p l i a n c e  w i t h  f e d e r a l  l a w s .  F e d e r a l  

e n v i r o n m e n t a l  l a w  g e n e r a l l y  a d h e r e s  t o  t h e  s o u n d  p o l i c y  o f  n o t  

a l l o w i n g  " p r e - e n f o r c e m e n t  r e v i e w "  o f  E P A ' s  c o m p l i a n c e  o r d e r s .

T h i s  m e a n s  t h a t  c o m p l i a n c e  o r d e r s  w h i c h  d o  n o t  a l s o  r e q u i r e  t h e  

r e c i p i e n t  t o  p a y  a n  a d m i n i s t r a t i v e  p e n a l t y  g e n e r a l l y  c a n  n o t  b e  

c h a l l e n g e d  i n  a n y  a d m i n i s t r a t i v e  o r  j u d i c i a l  p r o c e e d i n g ,  u n t i l  

a n d  u n l e s s  E P A  c o m m e n c e s  a  j u d i c i a l  p r o c e e d i n g  t o  e n f o r c e  t h e  

o r d e r  a n d  s e e k s  p e n a l t i e s  f o r  v i o l a t i o n s  o f  t h e  o r d e r .  A t  t h a t  

t i m e ,  t h e  v a l i d i t y  o f  t h e  o r d e r  c a n  b e  q u e s t i o n e d  b y  t h e
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7 I n  f a c t ,  t h e  r i g h t  o f  a  r e c i p i e n t  t o  c h a l l e n g e  a n  o r d e r  i n  

a n  a d m i n i s t r a t i v e  a d j u d i c a t o r y  h e a r i n g ,  b y  i t s e l f ,  a p p e a r s  
s u f f i c i e n t  t o  e f f e c t i v e l y  d i s c o u r a g e  D E C  f r o m  i s s u i n g  c o m p l i a n c e  

o r d e r s .  D E C ' s  b u d g e t  d o e s  n o t  i n c l u d e  s u f f i c i e n t  f u n d s  f o r  a  

p e r m a n e n t  i n - h o u s e  s t a f f  o f  h e a r i n g  o f f i c e r s .  T h u s ,  w h e n  a n  

a d j u d i c a t o r y  h e a r i n g  i s  r e q u e s t e d ,  D E C  m u s t  h i r e  h e a r i n g  o f f i c e r s  

o n  a  c o n t r a c t  b a s i s .  T h e  s u b s t a n t i a l  e x p e n s e  o f  s u c h  o u t s i d e  

c o n t r a c t i n g ,  a l o n e ,  s t r o n g l y  d i s c o u r a g e s  D E C  f r o m  i s s u i n g  c o m p l i a n c e  

o r d e r s .



As the Sec o n d  C i r c u i t  C o u r t  of A p p e a l s  r e c o g n i z e d ,  in

u p h o l d i n g  the p r i n c i p l e  of  n o  p r e - e n f o r c e m e n t  r e v i e w  of

c o m p l i a n c e  o r d e r s  i s s u e d  u n d e r  the f e d e r a l  C l e a n  A i r  Act:

T o  i n t r o d u c e  the d e l a y  of c o u r t  r e v i e w  of 
a d m i n i s t r a t i v e  a c t i o n  taken to a m e l i o r a t e  a p o t e n t i a l  
p u b l i c  h e a l t h  h a z a r d  w o u l d  c o n f l i c t  w i t h  C o n g r e s s '  a i m  
to ' a c c e l e r a t e  . . . the p r e v e n t i o n  and c o n t r o l  of 
p o l l u t i o n . ' . . .  In short, i m m e d i a t e  p r e - e n f o r c e m e n t  
r e v i e w  of c o m p l i a n c e  o r d e r s  . . . w o u l d  'serve n e i t h e r  
e f f i c i e n c y  nor e n f o r c e m e n t *  of the C l e a n  A i r  Ac t .

A s b e s t e c  Const. S e r v i c e s ,  Inc. v. E P A , 849 F.2d 765, 769 (2d Cir.

1988).

N o t  u n t i l  D E C ' s  a b i l i t y  to i s s u e  c o m p l i a n c e  o r d e r s  is as

p r o c e d u r a l l y  u n e n c u m b e r e d  as that of the EPA, w i l l  t h e  c o m p l i a n c e

o r d e r  b e c o m e  an e f f e c t i v e  tool in the S t a t e ' s  e n v i r o n m e n t a l

e n f o r c e m e n t  arsenal.

V. P R I V A T E  C I T I Z E N S  S H O U L D  H A V E  T H E  A U T H O R I T Y  T O  E N F O R C E  
T H E  S T A T E ' S  E N V I R O N M E N T A L  L A W S

T h e  final, n e c e s s a r y ,  and, p e r h a p s ,  m o s t  c r i t i c a l  c o m p o n e n t

of a v i a b l e ,  c r e d i b l e  S t a t e  e n f o r c e m e n t  p r o g r a m  is t h e  a b i l i t y  of

c i t i z e n s  to act as " p r i v a t e  a t t o r n e y s  g e n e r a l "  b y  b r i n g i n g  suits

to e n f o r c e  the S t a t e ' s  e n v i r o n m e n t a l  laws. T h i s  a b i l i t y  is

n o n e x i s t e n t  u n d e r  c u r r e n t  law.

A S  4 6 . 0 3 . 7 6 0  a n d  4 6 . 0 3 . 7 6 5  p r o v i d e  S t a t e  c o u r t s  w i t h

a u t h o r i t y  to compel t h e  p a y m e n t  of c i v i l  p e n a l t i e s  a n d  to g r a n t

- 9 -

r e c i p i e n t  as a d e f e n s e  to E PA's e n f o r c e m e n t  s u i t . 0

0 F o r  example, s e c t i o n  113(h) of C E R C L A ,  42 U . S . C .  § 9613(h) 
e x p r e s s l y  p r o h i b i t s  f e d e r a l  c o u r t s  f r o m  r e v i e w i n g  c h a l l e n g e s  to 
c o m p l i a n c e  orders, e x c e p t  u n d e r  l i m i t e d  c i r c u m s t a n c e s ,  i n c l u d i n g  
a s u i t  b r o u g h t  by E P A  to seek p e n a l t i e s  for a v i o l a t i o n  of the 
order.



i n j u n c t i v e  r e l i e f  for v i o l a t i o n s  of the S t a t e ' s  e n v i r o n m e n t a l  

laws. B u t  AS 4 6 . 0 3 . 8 7 0  n r o v i d e s  th a t  the b a s e s  f o r  the 

e n f o r c e m e n t  a c t i o n s  l i s t e d  a b ove " i n u r e  s o l e l y  to and are for the 

b e n e f i t  of the state. . . . "  S i m i l a r l y ,  AS 4 6 . 0 3 . 8 9 0  p r o v i d e s  

t h a t  o n l y  State o f f i c i a l s  are a u t h o r i z e d  to e n f o r c e  the S t a t e’s 

e n v i r o n m e n t a l  laws.

T h e  a b i l i t y  cf p r i v a t e  c i t i z e n s  to e n f o r c e  e n v i r o n m e n t a l  

l a w s  is a c r i t i c a l  s u p p l e m e n t  to g o v e r n m e n t  e n f o r c e m e n t  b e c a u s e  

r e s o u r c e  c o n s t r a i n t s  i n e v i t a b l y  p r e v e n t  g o v e r n m e n t s  f r o m  t a k i n g  

all the e n f o r c e m e n t  m e a s u r e s  that w o u l d  o t h e r w i s e  be w a r r a n t e d .  

G i v e n  t h e  D E C ' s  s e v e r e l y  l i m i t e d  e n f o r c e m e n t  r e s o u r c e s  (even if a 

s e p a r a t e  e n f o r c e m e n t  u n i t  li k e  the o n e  r e c o m m e n d e d  a b o v e  w e r e  

a v a i l a b l e ) , c i t i z e n  s u i t s  are n e c e s s a r y  to p r e s e n t  to the 

r e g u l a t e d  c o m m u n i t y  a f o r c e f u l  and c r e d i b l e  m e s s a g e  that 

v i o l a t i o n s  of the S t a t e ' s  e n v i r o n m e n t a l  laws w i l l  n o t  b e  

t o l e r a t e d .

C o n g r e s s  has w i s e l y  r e c o g n i z e d  the v a l u e  of c i t i z e n  s u i t s  as 

s u p p l e m e n t s  to g o v e r n m e n t a l  e n f o r c e m e n t  and thus p r o v i d e d  

c i t i z e n s  w i t h  ample a u t h o r i t y  to e n f o r c e  the f e d e r a l  

e n v i r o n m e n t a l  l a w s . 9 T h e  r e c o r d  of c i t i z e n s  s u i t s  to e n f o r c e  

t h e s e  l a w s  is a s t r o n g  one. C i t i z e n s  e n f o r c e m e n t  a c t i o n s  h a v e  

p r o v e n  n o t  to be u n r e a s o n a b l e  a v e n u e s  for h a r a s s m e n t  of i n d u s t r y

-  10 -

9 See, e . g . , s e c t i o n  505 of the C l e a n  W a t e r  Act, 33 U . S . C .  
§ 1365; s e c t i o n  7002 of the R e s o u r c e  C o n s e r v a t i o n  a n d  R e c o v e r y  Act, 
42 U . S . C .  § 6972, s e c t i o n  304 of t h e  C l e a n  A i r  Act, 42 U . S . C .  § 
7604; a n d  s e c t i o n  310 of the C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  
C o m p e n s a t i o n ,  and L i a b i l i t y  Act, 42 U.S.C. § 9659.



or  the EPA, b u t  to be v a l u a b l e  m e a n s  f o r  s t o p p i n g  m a j o r  v i o l a t o r s  

w h o m  the E P A  h a d  not b e e n  ab l e  to r e a c h .

F u l l  e n f o r c e m e n t  and, in turn, c o m p l i a n c e  w i t h  the S t a t e ' s  

e n v i r o n m e n t a l  laws w i l l  s i m p l y  n o t  be a c h i e v e d  w i t h o u t  the 

a b i l i t y  of c i t i z e n s  as w e l l  as the g o v e r n m e n t  to e n f o r c e  t h o s e  

l a w s .

VI. T H E  L E G I S L A T U R E  S H O U L D  P R O V I D E  A D E Q U A T E  F U N D I N G  F O R  
D E C  TO  F U L F I L L  ITS L E G A L  M A N D A T E  O F  P R O T E C T I N G  
T H E  E N V I R O N M E N T

A  S t a t e  s u c h  as A l a s k a  w h i c h  r e l i e s  o n  a h e a l t h y  e n v i r o n m e n t  

f o r  m a n y  of its e c o n o m i c  m a i n s t a y s  s u c h  as t o u r i s m  a n d  f i s h e r i e s  

a n d  y e t  p e r s i s t e n t l y  s c r i m p s  on e n v i r o n m e n t a l  p r o t e c t i o n  w i l l  

c o n t i n u e  to r u n  the r i s k  of e n v i r o n m e n t a l  a n d  a s s o c i a t e d  e c o n o m i c  

d e g r a d a t i o n .  C u r r e n t  f u n d i n g  l e v e l s  f o r  D E C  n o t  o n l y  p r e c l u d e  

e f f e c t i v e  e n f o r c e m e n t ,  t h e y  also r e s u l t  in d e l a y e d  a n d  

i n a d e q u a t e l y  r e s e a r c h e d  p e r m i t s  as w e l l  as n a r r o w  i n t e r p r e t a t i o n  

of r e g u l a t i o n s  i n t e n d e d  to p r o t e c t  the e n v i r o n m e n t .  F u t u r e  

f u n d i n g  s h o u l d  p r o v i d e  f o r  s u f f i c i e n t  p e r s o n n e l ,  i n c l u d i n g  

a t t o r n e y s ,  to p r o v i d e  D E C  the a b i l i t y  to m o r e  e f f e c t i v e l y  e n f o r c e  

A l a s k a ' s  e n v i r o n m e n t a l  laws. A c o m m i t m e n t  to i n c r e a s e d  f u n d i n g  

w o u l d  m o r e  r e a l i s t i c a l l y  r e f l e c t  t h e  i m m e n s e  m a n d a t e  of 

e n v i r o n m e n t a l  p r o t e c t i o n  a s s u m e d  b y  D E C  a n d  the i m p o r t a n c e  

D E C ' s  s u c c e s s  i n  a s s u r i n g  that tfc _e w i l l  b e  a v i a b l e  e n v i r o n m e n t  

for A l a s k a ' s  l o n g  t e r m  needs. W e  w i l l  be w o r k i n g  s h o r t l y  

t o w a r d s  p r o v i d i n g  the l e g i s l a t u r e  w i t h  s o m e  r e c o m m e n d a t i o n s  for 

D E C  b u d g e t  ne e d s .
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DEPT. OF ENVIRONMENTAL CONSERVATION

O F F I C E  O F  T H E  C O M M I S S I O N E R
PO  B O X  0, J U N E A U ,  A L A S K A  9 9 8 1 1 - 1 8 0 0  (907) 4 6 5 - 2 6 0 0

M a r c h  1, 1990 

P O S I T I O N  P A P E R

S e n a t e  B i l l  497

T h e  D e p a r t m e n t  s t r o n g l y  s u p p o r t s  t h i s  l e g i s l a t i o n .  A s  h a s  b e e n  
so a p t l y  p o i n t e d  o u t  in t h e  a f t e r m a t h  of  t h e  T / V  E x x o n  V a l d e z , 
t h e  k e y  t o  d e a l i n g  e f f e c t i v e l y  w i t h  a m a j o r  o i l  s p i l l  is 
p r e v e n t i o n .  A n  a c t i v e  r o l e  on t h e  p a r t  o f  t h e  r e g u l a t o r y  
a g e n c i e s  in p r e v e n t i n g  a s p i l l  is e s s e n t i a l .  T h i s  p r i n c i p l e  
a p p l i e s  as  w e l l  t o  p r e v e n t i n g  o t h e r  k i n d s  of e n v i r o n m e n t a l  
p o l l u t i o n .  S e n a t e  B i l l  497 w o u l d  p r o v i d e  s o m e  o f  t h e  n e c e s s a r y  
t o o l s  t o  s t r e a m l i n e  t h e  e n f o r c e m e n t  p r o c e s s e s  a n d  e n a b l e  t h e  
D e p a r t m e n t  t o  e n c o u r a g e  c o m p l i a n c e  w i t h  e x i s t i n g  r e g u l a t o r y  
s a f e g u a r d s .

T h i s  b i l l  a d d r e s s e s  f o u r  m a j o r  issues: a c c e s s ,  a d m i n i s t r a t i v e  
p e n a l t i e s ,  c o m p l i a n c e  o r d e r s ,  a n d  e n v i r o n m e n t a l  a u d i t s .  E a c h  
i s s u e  is a d d r e s s e d  s e p a r a t e l y  below.

A C C E S S

T h e  a b i l i t y  t o  i n s p e c t  t o  d e t e r m i n e  w h e t h e r  p o l l u t i o n  v i o l a t i o n s  
a r e  o c c u r r i n g  is a n e c e s s a r y  c o m p o n e n t  o f  a c r e d i b l e  e n f o r c e m e n t  
p r o g r a m .  C u r r e n t  p r a c t i c e s  h a v e  p r e v e n t e d  t h e  D e p a r t m e n t  f r o m  
g a i n i n g  a c c e s s  q u i c k l y  w h e n  n e c e s s a r y .  C u r r e n t  l a w  r e q u i r e s  t h e  
con? e n t  o f  t h e  f a c i l i t y  o w n e r  o r  o b t a i n i n g  a s e a r c h  w a r r a n t  
b e f o r e  p o s s i b l e  v i o l a t i o n s  c a n  b e  i n v e s t i g a t e d ,  o f t e n  l e a d i n g  t o  
t h e  d i s s i p a t i o n  o r  d i s p e r s a l  of t ' e  p o l l u t i o n  b e f o r e  t h e  
D e p a r t m e n t  c a n  e n t e r  a n d  g a t h e r  t h e  e v i d e n c e  n e c e s s a r y  t o  c h a r g e  
t h e  p o l l u t e r  w i t h  a crime.

S e c t i o n  1 of S e n a t e  B i l l  497 a d d s  t o  e x i s t i n g  a u t h o r i t y  t h e  r i g h t  
t o  c o p y  r e c o r d s .  S e c t i o n  2 a l l o w s  r e a s o n a b l e  a c c e s s  t o  r e g u l a t e d  
f a c i l i t i e s  f o r  t h e  p u r p o s e  o f  i n v e s t i g a t i n g  a c t u a l  or  s u s p e c t e d  
p o l l u t i o n  v i o l a t i o n s  w i t h o u t  t h e  c o n s e n t  of t h e  ow n e r .  T h e  
p r o p o s e d  c h a n g e s  in t h i s  b i l l  s h o u l d  s i g n i f i c a n t l y  i m p r o v e  t h e  
D e p a r t m e n t ' s  a b i l i t y  t o  i n v e s t i g a t e  v i o l a t i o n s .

A D M I N I S T R A T I V E  P E N A L T I E S

P e n a l t i e s  a r e  a n  i m p o r t a n t  e n f o r c e m e n t  t o o l  t h a t  r e d u c e s  t h e  
e c o n o m i c  i n c e n t i v e  to v i o l a t e  e x i s t i n g  e n v i r o n m e n t a l  laws. T h e  
D e p a r t m e n t  c u r r e n t l y  h a s  t w o  a v e n u e s  to p u r s u e  w h e n  a v i o l a t i o n



S e n a t e  B i l l  497
P a g e  T w o

o c c u r s :  1) i s s u e  o r  n e g o t i a t e  a c o m p l i a n c e  o r d e r  r e q u i r i n g  
c o r r e c t i v e  a c t i o n ,  o r  2) c o m m e n c e  a j u d i c i a l  e n f o r c e m e n t  a c t ion. 
T h e  a b i l i t y  t o  a s s e s s  a d m i n i s t r a t i v e  p e n a l t i e s  w o u l d  p r o v i d e  a 
p r o c e s s  t o  i m p o s e  a f i n a n c i a l  i n c e n t i v e  t o  c o m p l y  w i t h  t h e  law.

A d m i n i s t r a t i v e  p e n a l t i e s  p r o c e d u r e s  a l r e a d y  e x i s t  in 28 o t h e r  
s t a t e s  a n d  a r e  u s e d  e x t e n s i v e l y  b y  t h e  f e d e r a l  g o v e r n m e n t .  T h e y  
h a v e  p r o v e n  to o f f e r  an e f f i c i e n t  a n d  f a i r  m e a n s  of e n f o r c e m e n t .  
H a n d l i n g  m a t t e r s  a d m i n i s t r a t i v e l y ,  r a t h e r  t h a n  j u d i c i a l l y ,  is far 
m o r e  e x p e d i t i o u s  a n d  c o s t  e f f e c t i v e  f o r  b o t h  i n d u s t r y  a n d  t h e  
D e p a r t m e n t .  D e v e l o p m e n t  of s o u n d  a d m i n i s t r a t i v e  p e n a l t y  c r i t e r i a  
a n d  e s t a b l i s h m e n t  of  a c o n s i s t e n t  t r a c k  r e c o r d  w h e n  p e n a l t i e s  a r e  
i m p o s e d  a d d s  f a i r n e s s  a n d  c e r t a i n t y  t o  t h e  p r o c e s s .  T h e  
a d m i n i s t r a t i v e  p e n a l t y  p r o c e s s  a l s o  a l l o w s  f o r  j u d i c i a l  r e v i e w ,  
s h o u l d  t h e  v i o l a t o r  c h o o s e  t o  c o n t e s t  t h e  d e c i s i o n .

C O M P L I A N C E  O R D E R S

A n  e s s e n t i a l  c o m p o n e n t  of a sound, e f f e c t i v e  e n v i r o n m e n t a l  
e n f o r c e m e n t  p r o g r a m  is t h e  a b i l i t y  to i s s u e  c o m p l i a n c e  o r d e r s  
w i t h o u t  c u m b e r s o m e  p r o c e d u r a l  d e l ays. T h e  D e p a r t m e n t  c a n n o t  
c u r r e n t l y  i s s u e  a c o m p l i a n c e  o r d e r  to s t o p  o n g o i n g  p o l l u t i o n  or 
c o m m e n c e  c l e a n u p  of a c o n t a m i n a t e d  s i t e  w i t h o u t  a l e n g t h y  h e a r i n g  
p r o c e s s .

S e c t i o n  5 o f  S e n a t e  B i l l  497 w o u l d  a l l o w  c o m p l i a n c e  o r d e r s  t o  be 
e f f e c t i v e  i m m e d i a t e l y ,  s o  t h a t  p o l l u t i o n  w i l l  s t o p  a n d  c l e a n  u p  
w i l l  c o m m e n c e .  T h i s  p r o c e s s  w o u l d  p r e v e n t  d e l a y s  f r o m  b e i n g  
i n t r o d u c e d  w h e n  t h e  g o a l  is t o  p r o m p t l y  e l i m i n a t e  r i s k s  t o  t h e  
p u b l i c  h e a l t h  a n d  e n v i r o n m e n t .

A  p e r s o n ' s  r i g h t  t o  c o n t e s t  l i a b i l i t y  o r  s e e k  c o n t r i b u t i o n  f r o m  
o t h e r  r e s p o n s i b l e  p a r t i e s  is n o t  c u r t a i l e d  u n d e r  t h i s  s e c t i o n .
A n  a f f e c t e d  p a r t y  h a s  30 d a y s  t o  r e q u e s t  a n  a d m i n i s t r a t i v e  
h e a r i n g  w h i c h  c a n  b e  e l e v a t e d  t o  a j u d i c i a l  r e v i e w  if n e c e s s a r y .
A  r e q u e s t  f o r  a n  a d m i n i s t r a t i v e  h e a r i n g ,  h o w e v e r ,  d o e s  n o t  a f f e c t  
t h e  p r o v i s i o n s  a n d  d e a d l i n e s  s e t  o u t  i n  t h e  c o m p l i a n c e  order. In 
e s s e n c e ,  t h i s  s e c t i o n  p r o v i d e s  t h a t  r i g h t s  a n d  l i a b i l i t i e s  c a n  be 
l i t i g a t e d  a f t e r  t h e  fact, w h i l e  p r o t e c t i o n  o f  t h e  p u b l i c  h e a l t h  
a n d  e n v i r o n m e n t  m u s t  t a k e  p l a c e  i m m e d i a t e l y .  T h i s  is e s s e n t i a l l y  
a r e v e r s a l  of t h e  e x i s t i n g  s i t u a t i o n .  T h i s  is a n  i m p o r t a n t  t o o l  
f o r  t h e  D e p a r t m e n t ' s  e n f o r c e m e n t  p r o g r a m .

E N V I R O N M E N T A L  A U D I T S

S e c t i o n  6 o f  S e n a t e  B i l l  497 w o u l d  a l l o w  t h e  D e p a r t m e n t ,  a s  p a r t  
o f  an o n g o i n g  e n f o r c e m e n t  a c t ion, t o  r e q u i r e  a n  e n v i r o n m e n t a l  
a u d i t  t o  b e  p e r f o r m e d  by  a n  i n d e p e n d e n t  c o n t r a c t o r  s e l e c t e d  b y  
t h e  p e r s o n  r e q u i r e d  t o  c o n d u c t  t h e  audit. T h e  D e p a r t m e n t  r e t a i n s  
a u t h o r i t y  t o  a p p r o v e  t h e  s e l e c t i o n  of t h e  c o n t r a c t o r .



S e n a t e  B i l l  497 
P a g e  T h r e e

A u d i t s  h a v e  p r o v e n  t o  be  b e n e f i c i a l  t o  b o t h  i n d u s t r y  a n d  
g o v e r n m e n t  b e c a u s e  t h e y  i n s e r t  a n e u t r a l ,  y e t  q u a l i f i e d  p a r t y  
in t o  the p r o c e s s .  E n v i r o n m e n t a l  a u d i t s  h a v e  a l s o  b e e n  a p a r t  of 
e f f e c t i v e  p r e v e n t i o n  p r o g r a m s  b e c a u s e  p o t e n t i a l  p r o b l e m s  c a n  be 
i d e n t i f i e d  b e f o r e  r e a c h i n g  u n m a n a g e a b l e  o r  c a t a s t r o p h i c  
p r o p o r t i o n s .

T h e  f o u r  c o m p o n e n t s  of t h i s  b i l l  w i l l  s i g n i f i c a n t l y  a d d  t o  t h e  
D e p a r t m e n t ' s  a b i l i t y  t o  p r o t e c t  t h e  p u b l i c  h e a l t h  a n d  t h e  
e n v i r o n m e n t  t h r o u g h  a m o r e  e f f i c i e n t ,  e f f e c t i v e  e n f o r c e m e n t  
p r o g r a m .
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“W h a t  te n d s  to  h a p p e n  
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D E C ."
rv* Ubonson, Exocuttvo Dktctof

Alaska Conttt let Ih« Envkonrrmnl
Akuka Ok SpH Commission 

flooring, 9 /21 /if

Recommendation 13 
Enhanced regulatory 

strength

• Identify unmet needs and recommend priorities, strategies and 
obstacles to achieving them;

• Encourage coordination of spill prevention and response programs 
currently spread among several agencies that cumulatively deserve 
high priority;

• Make budget and resource allocation recommendations;

• Evaluate programs and recommend elimination of marginal activi­
ties;

• Recommend changes based on new technologies and scientific 
impacts;

• Designate advisory panels, if deemed necessary, including appro­
priate representation, ex-officio, of appropriate departments of the 
state and municipalities, regional oil spill authorities, representa­
tives of fishing and environmental groups, and shippers, owners 
and residential groups on the pipeline route; and

• Issue an annual report and safety assessment. Reports to the 
governor should include regular statistical and special reports on 
accidents and near-misscs, the status of major risks, the perform­
ance of state and federal agencies, and long-term options for 
irr proving safety.

The state should expand and exercise its regulatory authority over 
environmental safety. Measuies voluntarily adopted by industry should 
be backed up by state regulation. Federal technical standards and safety 
requirements should not preclude more stringent state standards.

The State of Alaska currently does not exercise its full power under the 
U.S. Constitution to regulate environmental safety. Recent congressional 
enactments and judicial decisions make it clear that Congress does not 
intend that states should hesitate to protect local environments with 
greater stringency than the minixnums established under federal law. The 
state should have the power, for example, to prohibit vessels from 
entering or departing Alaska ports and waters under unsafe circum­
stances.

Regulatory effectiveness also should be improved through assessment of 
administrative and civil penalties to encourage prevention, no preen­

22 S p l: Report o f  ibo AJaUia O f SpU C o m m kg cn



forcement review of compliance orders, er.yironroental audits, stronger 
criminal penalo'es, and statutory provision for citizen lawsuits. Private 
voluntary prevention measures, though commendable, are often ignored 
as memories fade unless backed up by state regulations.

The state should renew and strengthen its authority to conduct Inspec­
tions and spill response drills on vessels calling at Alaska ports and 
marine terminals.

The Valdez tanker fleet, built id the 1970s is approaching obsolescence. 
Structural weaknesses, technical malfunctions and other equipment prob­
lems can be expected to increase in frequency and seriousness.

Inspections and reports, done in cooperation with the Coast Guard or 
alone, should include examinations for structural integrity and environ­
mental hazards. Inspection duties may be allocated between the harbor 
administration office proposed in this report and the Department of 
Environmental Conservation. State authority should include the power to 
levy substantial summary civil fines for interfering with inspections or 
failing to cooperate with response drills.

The lack of any quality control or assurance program on tanker operations 
from Prince William Sound or Cook Inlet allows serious hazards to arise. 
Coast Guard authorities already perform inspections on tankers calling at 
Valdez, but state inspection would provide an added measure of safety. In 
the past, when the state and the Coast Guard both inspected vessels, the 
two agencies reenforced each other’s effectiveness. When the state was 
stopped from making inspections on the grounds that the activity was 
exclusively federal, the quality of Coast Guard inspections declined. 
Inspection by two governments is not needless duplication but needed 
redundancy, providing a greater measure of safety.

The "two-tier” system of quality control was adopted during construction 
of the trans-Alaska pipeline. The value of the two-tier system has been 
reenforced by the National Aeronautics and Space Administration 
experience with space disasters. The official inquiry into the 1986 
Challenger space shuttle explosion found that system capabilities had 
been stretched to the limit in the winter of 1985-86 to support the flight 
schedule of the shuttle program. S ystem capabilities for shipping oil from 
Valdez were similarly stretched to accommodate increasing throughput 
of the trans-Alaska pipeline to 2.2 million barrels per day without 
increasing other elements of the system, such as tank storage capacity.

Recommendation 14 
Strengthened state 
inspections

“W e a r e  o b l ig a t e d  to  

p r o v id e  s y s te m s  w h ic h  

e n h a n c e  m a r in e  

t r a n s p o r ta t io n  s a fe ty ,  

a n d  w e  d o  i t  

e c o n o m ic a l ly . ' '
Jcny At&and, Prmkhnt, ABCO 
Marino, inc.
Atm ka  O f S p f GotrmM on  
tmartng, f/1/09
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A l a s k a  S t a t e  L e g i s l a t u r e

MEMORANDUM

TO: Representative Mike Davis

ATTN: Barnaby Dow

FROM: Leola Weimer 13^
Legislative Analyst

RE: Administrative Penalties
Research Request 90.156

You asked which Alaska state agencies have the authority to assess penalties 
for violations of their regulations and statutes. You also wanted to know if 
agencies in other state governments have this authority. Specifically, you asked 
how authority for imposing an administrative penalty has been granted to agencies 
similar to the Alaska Department of Environmental Conservation (DEC); if the 
Environmental Protection Agency (EPA) requires administrative penalty authority 
for Resource Conservation and Recovery Act (RCRA) certification; and what the 
fiscal impact of such programs might be.

Summary

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.30-
44.62.630). Under this section, the DEC has limited powers of administrative 
adjudication but does not have th? general authority to assess administrative 
penalties.

Twenty-eight states and the federal government have administrative penalty 
systems for enforcing RCRA standards. States which have adopted administrative 
penalty systems have found them to save time and money; to be a more effective 
means of enforcement; and to be a more equitable means of punishment.

The Environmental Protection Agency (EPA) and the General Accounting Office (GAO) 
recommend that all states adopt administrative penalty systems to manage and 
enforce regulations concerning the environment.

Administrative Penalty Authority

Legislative Research Agency

February 6, 1990

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.300-



Representative Davis
February 6, 1990
Page 2

44.62.630). The power of administrative adjudication is limited to the named 
functions of the agencies listed under AF 44.62.330(a) (see Attachment A).

) • ther restrictions are outlined in AS 44.62.330(d). According to the Attorney 
General, "The policy of § 44.62.330(d) is to limit the adjudication procedure 
set forth in the Act to procedural matters, and matters regarding which the 
agency must make substantial determinations of fact."1 The purpose of this act 
is to prescribe a fair procedure for determinations of fact. The powers of 
administrative adjudication do not extend to situations where facts have been 
determined by the courts.

Administrative penalty authority is a power commonly assigned to both state and 
federal agencies. The Department of Public Safety's ability to issue traffic 
citations is a typical example of a state-level administrative penalty authority. 
The Environmental Protection Agency's ability to assess fines for pollution and 
hazardous waste violations is an example of federal administrative penalty 
authority. Some states have administrative law judges who determine the 
penalties for a variety of violations; others rely upon hearing officers assigned 
to specific agencies to assess penalties.

In general, the system of administrative law judyes and hearing officers is 
preferred to civil or criminal court systems because less time and cost are 
involved. Administrative law judges and hearing officers are able to solve a 
greater number of cases in a shorter period of time. They are also able to 
correct a greater number of violations. Strict administrative procedures and 
penalty matrixes make enforcement procedures less arbitrary and more consistent. 
Like a person who intentionally parks in a no parking zone, companies know in 
advance what the penalties and procedure will be if they are found in violation 
of certain regulations. '

Relying upon administrative law judges and hearing officers may foster a more 
cooperative atmosphere between industry and administrators than is found in a 
court room. However, if an agreement cannot be reached by the administrative 
process, the right of appeal to the higher courts is always available under 
administrative penalty procedures.

Department of Environmental Conservation (DEC)

The Alaska DEC has been given the powers of administrative adjudication under 
AS 44.62.330(a) sections (27), (30) and (44) with reference to AS 17.20 (Alaska 
Food, Drug, and Cosmetic Act), AS 18.35.010-18.35.090 (regulation of tourist and 
trailer camps, motor courts, and motels), and AS 46.03 respectively.

1 1963 Opinions of the Attorney General No. 10, pp. 2-3.
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DEC procedure for determining violations and assessing penalties is outlined in 
AS 46.03. If an investigation or inspection uncovers a violation, the usual 
procedure is to first issue a notice of violation which spells out the statute 
or regulation violated and describes what needs to be done to come back into 
compliance. If this does not resolve the situation, or if a situation is more 
serious and complex, a compliance order is issued.

Compliance orders may be issued either with the consent of the violator or 
unilaterally by DEC. Compliance orders by consent are a binding contract where 
the violator agrees to meet a specified compliance schedule. An agreed amount 
of penalty may be levied as part of the compliance order or as punishment for 
not meeting the compliance schedule. Unilateral compliance orders, on the other 
hand, are not contractual in nature and do not include fines or penalties.

If a violator fails to follow either a consent or unilateral compliance order, 
DEC may then file civil or criminal charges. The commissioner of DEC also has 
the authority to put an immediate stop to a violation by issuing an Emergency 
Order. Emergency Orders are typically issued only once or twice a year and 
involve violations which have a high potential of causing a public health hazard 
(e.g., broken sewage line). If the violation is not grievous but nonetheless 
a relatively major problem (e.g. the discharge of muddy water into a spawning 
stream), the commissioner may seek an injunction from the court.

Other States

Twenty-eight states have adopted administrative penalty systems For the 
enforcement of their environmental protection statutes. The systems in three 
of these states is described below.

State of Washington

Washington State's Department of Ecology has authority to levy penalties of up 
to $10,000 per day for violations of the state's environmental protection 
statutes. Once a violation is discovered, the commissioner issues a notice of 
violation describing the regulations violated and amount of penalty assessed. 
Accompanying the notice of violation is an order for corrective action to be 
taken. Refusal or failure to comply is considered a separate violation and 
allows for additional penalties. The violator has ten days to appeal his or her 
case to the Pollution Control Hearing Board. This board is appointed by the 
governor and is under the jurisdiction of the Department of Ecology. The 
Pollution Control Hearing Board then conducts a formal hearing and passes 
judgment as to the appropriateness and amount of penalty assessed. This decision 
may be appealed to the Washington Superior Court.
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According to Jerry Ackerman, Assistant Attorney General for the Department of 
Ecology, most notices of violation and compliance orders are not appealed. The 
few cases that do go bofore the Pollution Control Hearing Board take an average 
of ten to twelve weeks to resolve (as compared to the previous judicial system 
that took an average of one and one half years to complete). Of those cases that 
receive hearings, approximately one quarter are appealed to superior court.

State of California

When a violation of the environmental laws of California is discovered, the 
Department of Health Services may issue simultaneously a corrective action order 
and an administrative complaint. The corrective action order is like a 
compliance order and outlines the specific steps that must be taken to come back 
into compliance. An administrative complaint is like a civil penalty with a 
maximum of $25,000 per day. Upon receiving an order, a violator has ten days 
to request a hearing. Independent hearing officers are appointed from the Office 
of Administrative Hearings, Department of General Services. After receiving the 
hearing officer's decision, either party has thirty days within which to appeal 
for judicial review. Penalties and corrective action, however, are not postponed 
by either the hearing or appeals process.

California has three classes of penalties: 1) the "Toxic Ticket" is similar to 
a traffic ticket. For minor violations, inspectors may issue corrective action 
orders and administrative complaints of up to $500 on site; 2) moderate 
violations are handled under the newly developed "Desk Cvder." After completing 
an inspection an investigator may fill out a more detailed report and issue a 
penalty of greater than $500; and 3) "Correction Orders" are reserved for the 
major violations. They require greater documentation and carry heavier fines.

According to Bill Soo Hoo, Legal Council for California's Department of Health 
Services, in the past two years only four cases have received administrative 
hearings and one corrective action has been appealed to the courts. In FY 89 
the department collected a total of $1,147,000 from judicial penalties and 
$2,926,500 from administrative penalties.

State of Oregon

Oregon has had a system of administrative penalties since the early 1970s. The 
Department of Environmental Quality (DEQ) has the power to issue a five-day 
warning letter and order of compliance and penalty. Five-day warning letters 
may be waived in cases where the public health is endangered. After receiving 
notice, a violator has twenty days to appeal its case to the Environmental 
Quality Commission. Members of this commission are appointed by the governor. 
Typically one hearing officer reviews the case and holds an informal trial with 
presentation of evidence and cross examination of witnesses. The hearing officer 
then has a maximum of 90 days in which to decide the final order. This decision
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may be appealed within 30 days to the five-member board under the Environmental 
Quality Commission. Their decision may in turn be appealed to the Oregon State 
Court of Appeals.

According to Van Skollias, Director of Enforcement for the DEQ, only a few of 
the Environmental Quality Commission's decisions have been appealed to the state 
court. In an effort to make this system more efficient and equitable, a formal 
penalty matrix was adopted in March 1989 (see attachment B). The matrix 
classifies the severity of violation and takes into consideration such things 
as prior violations, economic gain, cooperation and economic conditions. Since 
the adoption of the matrix, both the number and amount of penalties collected 
has drastically increased. In 1988, Oregon DEQ recovered $78,000 in penalties. 
After the adoption of the matrix, they collected $392,000. The largest fine 
collected was $80,000 in an asbestos case with multiple violations. The average 
fine was under $10,000.

New Federal Requirement

Additional support for the adoption of administrative penalty systems has come 
from the Environmental Protection Agency (EPA) and the General Accounting Office 
(GAO).

Currently states may have either administrative or judicial penalty systems to 
qualify for Resource Conservation and Recovery Act (RCRA) authorization. 
According to Betty Wise, Director of Region Ten RCRA Programs, the EPA has 
decided to change this policy and make both administrative and judicial penalties 
a requirement. An announcement is expected to appear in the Federal Register 
in March or April of this year.

Last year the EPA held two conferences on the proposed RCRA rule changes. At 
both the East Coast Conference and West Coast Conference, administrative penalty 
systems were the major topic of discussion. In 1988 the GAO conducted an audit 
of EPA RCRA enforcement programs and found the lack of administrative penalty 
systems to be a major obstacle to implementing EPA's standards of "timely and 
appropriate."

According to Jeffery Mach, Chief of Solid & Hazardous Waste Management Program 
for DEC, Alaska intents to apply for RCRA authorization in early 1992. If these 
expected rule changes go into effect, Alaska will be required to adopt an 
administrative penalty system before it can receive RCRA authorization.

I hope this information answers your questions. If you would like additional 
information, please contact this agency.

Attachments



ATTACHMENT A

Alaska Statute 44.62.330 
Article 8. Administrative Adjudication
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S e c .  4 4 .8 2 J9 0 . A p p l i c a t i o n  o f  A S  4 4 .62 .330 —  4 4 .6 2 .6 3 0 . 
I l l  T h *  p ro ced u re  o f  th e  a t a t *  b o a r d * , c o m m iss io n * , an d  o f f ic e r *  l is te d  
in  th is  su b se c tio n  o r  o f  th e ir  lu c e tM o r a  b y  reo rg a m x a tio n  u - r je r  th e  
c o n s t itu t io n  ah all b e  c o n d u c te d  u n d e r  A S  4 4 .62 .330 — 44 6 2 .6 3 0 . T in s  
p ro c ed u re , in c lu d in g , b u t  n o t l im ite d  to , a c c u s a t io n *  an d  s t a t e m e n t *  o f  
(aauaa. a a rv ic a , n o t io *  a n d  t im a  a n d  p la ce  o f  h e a r in g , » u b p o e n a a , depo- 
a itio n a , m a t te r *  c o n c ern in g  e v id e n c e  a n d  d o c i iio n * . c o n d u ct o f  h e a r ­
in g , ju d ic ia l  rev iew  a n d  aoopa o f  ju d ic ia l  r e v ie w , c o n t in u a n c e s , recon- 
a id e ra tio n , r e in * ta te m * n l  o r  r e d u c tio n  o f  p e n a lly , c o n te m p t, m a i l  v o te , 
o a th * , im p a r t ia l i t y , a n d  a im i le r  m a t te r *  s h a l l  b e  g o v e rn ed  b y  th is  
c h a p te r , n o tw ith s ta n d in g  a im iia r  p ro v is io n *  in  t h *  a U t u t e *  d e a l in g  
w ith  th a  s t a l e  b o a r d * , c o m m iss io n s , a n d  o ff ic e r *  l is te d  W h e r e  in d i­
c a te d , th e  p roced u re  th a t  s h a ll  b e  c o n d u c te d  u n d e r  A S  4 4 .6 2  3 3 0  — 
44 02 63 0 ia  l im ite d  to  n a m e d  A m ctio n a  o f  t h *  a g e n c y , 

i l l  /Repealed. f  5 ch 139 SLA 19901 
121 B o a rd  o f  C h iro p ra c tic  E x a m in e r * ;
(31 B o a rd  o f  D e n ia l  E x a m in e r s ;
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141 S t a t a  H oa rd  o f  R e g la t r a t l c n  fo r  A r c h i t e c t * ,  E n g in e e r *  a n d  U n d  
S u r v e y o r * .

161 / / ( a p e *  fed . f  13 ch 91/1 S U  1979 I 
161 H oa rd  o f  E x a m in e r *  In  O p to m e tr y ,
(71 /R e g a le d , * 3 eh 199 S IA  1990 I 
(Hi H ta la  M e d ic a l H o a rd ,
(01 D iv is io n  o f  l a n d *  u n d e r  A l a s k a  l a n d  A r t  w h e re  a p p lic a b le ,
110) H oa rd  o f  N u r s in g ,
1111 H oard  o f  P h a r m a c y ;
(121 H oa rd  o f  Ih ib llr  A c c o u n ta n c y ;
l|3| D e p a r tm e n t  o f  l a b o r  a a  t o  fu n c t io n s  r a ta l ln g  to  e m p lo y m e n t  

a e c u r i ly  o n ly  a *  p ro v id ed  In  (c )  o f  ( h i *  e e r t lo n ;
1141 I le a l  E s t a t e  C o m m is s io n ;
(1 5 ) A l s s k e  W o r k e r * ’ C o m p e n s a t io n  H o a rd , w h e r e  p r o c e d u r e *  a r e  

n o t  o th e r w is e  e x p re sa ly  p r o v id e d  b y  th e  A l a s k a  W o r k e r s ' C o m p e n s a ­
tio n  A c t ;

( I f l l  D e p a r tm e n t  o f  T r a n s p o r ta t io n  a n d  P u b l ic  F a c i l i t i e s ,  a s  t o  fu n c ­
t io n s  r e la t in g  to  a e r n n e u lir i  a n d  c o m m u n ic a t io n s .

117) /H e p e a /s d , I  19 eh 131 S LA  1990 1
l i f t )  /Repealed. ♦ 49 eh 94 S IA  19901
<191 /R e ,w a d e d , 1 9 4  eh 169 S ly ,  1978.1 
120) /Repealed, j  16 eh 92 S LA  1992.1
(2 )1  /Repealed, I  94 eh 169 S LA  19791
(2 2 ) /R e p e * / e d ,  f  11 eh 181 S IA  19761
(2.3) D e p a r tm e n t  o f  P u b l ic  S a f e t y ,  a a  to  s u s p e n s io n  o r  r e v o c a t io n  o f  

a  a e c u r i ly  g u a r d 's  l ic e n se  u n d e r  A S  1 8 .6 6 .4 0 0  —  18 6 5 .4 9 0 ;
(2 4 ) D e p a r tm e n t  or H e a l th  a n d  S o c ia l  S e r v i c e s , u n d e r  A S  4 7 .3 5 , 

r e l a t in g  to  b o a r d in g  a n d  fo e le r  h o m e s  fo r  c h ild r e n ;
(2 6 ) (Repealed, f  60 ch 98 S IA  1966.1
(2 6 ) /R e p e a le d , }  4 ch 120 S LA  1971.)

. (2 7 ) D e p a r tm e n t  o f  H e a l th  a n d  S o c ia l  S e r v i c e *  a n d  D e p a r tm e n t  o f  
E n v ir o n m e n ta l  C o n s e r v a t io n  u n d e r  A S  1 7 .2 0  ( A la a k a  F o o d , D r u g , an d  
C o s m e t ic  A c t ) ,  a n d  D e p a r tm e n t  o f  C o m m e r c e  a n d  E c o n o m ic  D e v e lo p ­
m e n t  in  c o n n e c tio n  w ith  th e  l ic e n s in g  o f  e m b a lm e r n  a n d  fu n e ru l  d ir e c ­
to r s  u n d e r  A S  08 .42;

(2 8 ) D e p a r tm e n t  o f  H e a l th  a n d  S o c ia l  S e r v i c e s  n n d  th e  l lo a p itH l 
A d v is o r y  C o u n c il , u n d e r  A S  18 2 0 .0 1 0  —  1 8 .2 0 .1 3 0 ;

129) /Repealed. f  4 eh 120 S IA  1971.1
(301 D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t io n , u n d e r  A S  

1 8 .3 6 .0 1 0  —  18 3 6 .0 9 0 , c o n c e r n in g  th e  r e g u la t io n  o f  t o u r i s t  a n d  
t r a i l e r  c a m p * , m o to r  c o u r ts , a n d  m o te ls ;

131) IRepealed, t  40 ch 206 S LA  1976.1
(3 2 ) I Repealed, f  1 c li 106 S IA  1970.1
(3 3 ) B o a r d  o f  M a r in e  P i l o t s ;
(3 4 ) A l a s k a  P o l ic e  S t a n d a r d s  C  u n t i l ;
(3 5 ) B ig  G a m e  C o m m e rc ia l S e r v i c e s  B o a r d ;
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<361 D o a n ) o f  D iap vn x ln g  O p tic io n a ;
<37< IRcpoaled. I  20 ch 110 S M  1981 I
<361 /E xp ire d  p u n u u n t to 4 3 ch I2 8 S LA  I 9 7 1 , tm f  7 ch I0 8S I-A  

1973 I
■ 39 > A la s k a  P u b h c  O f l ic * *  C o m m ia a io n ;
<40< Roan) of Fohrrioo.
141 < H oa rd  o f  G a m e ;
<42< lh «  I ) « p a r tm » n l  o f  E d u c a t io n  a n d  th a  fV o fa a a io n *!  T e a c h in g  

P r a n i t M  C o m ro ia a io n  w ith  rv g ard  lo  p ro c e e d in g *  to  r e v o k e  or s u sp e n d  
a  t e a c h e r *  c e r t i f ic a te  u n d e r  A H  14 .20.030 —  1 4 .20 .040 a n d  A H  
14 20 470<aX4>;

<41i A la a k a  C o m m ia a io n  o n  f ’o a ta eco n d a ry  E d u c a t io n  u n d e r  A H  
14 46 aa  to  d e n ia l  o f  a p p lic a t io n *  an d  re v o c a tio n  o f  a u t h o r i u t io n *  a n d  
p e r m its ;

<44) P r f  ~ —-----* o f  E n v ir o n m e n ta l  C o n e a r v a lin n , e x c e p t  to  th e  e x ­
te n t  th a t  AS 4 4 .6 2  36 0 —  <4 62 400 a r e  in c o n a ia le n t w ith  th e  m a n n e r  
l a  w h ic h  prwewadinga e r a  in i t ia le d  u n d e r  th e  p ro v ia io n a  o f  A H  46 03;

1451 U m v e r e ity  o f  A la a k a , e x c ep t to  th e  e x te n t  th a t  ita  in c lu s io n  la 
in c o n a ia le n t w ith  th e  p ro v ia io n a  o f  A S  14 40;

<461 /R e p e a le d , I  77 ch 14 SLA 10871
<471 B o a r d  o f  B a y c h o ln g ia t an d  P sy c h o lo g ic a l  A a a o c ia te  E x a m in e r a ;
14Hi th e  D e p a r tm e n t o f  F ia h  an d  G a m e  aa to  fu n c tio n a  r e la t in g  to  

th e  p ro te c t io n  o f  fiah  a n d  g a m e  u n d e r  A S  16 05 .670 ;
1491 B o a r d  o f  V e te r in a r y  E x a m in e r s ;
1501 B o a r d  o f  N u r s in g  K o in e  A d m in is tr a to r s ,
<511 B o a r d  o f  B a r b e r s  a n d  H a ir d r e s s e r * ;
I5 2 i D e p a r tm e n t  o f  N a tu r a l  R e s o u r c e s  c o n c ern in g  th e  A la s k a  g r a in  

rea e rv e  p ro g r a m  u n d e r  fo rm e r  A S  03  12;
<53i D e p a r tm e n t  o f  C o m m e rc e  an d  E c o n o m ic  D e v e lo p m e n t  c o n c e r n ­

in g  th e  l ic e n s in g  a n d  r e g u la t io n  o f  a u d io lo g ia t*  u n d e r  A S  0 8 .1 1 ;
<541 D e p a r tm - n l  o f  C o m m e rc e  an d  E c o n o m ic  D e v e lo p m e n t c o n c e r n ­

in g  th e  l ic e n s in g  a n d  r e g u la t io n  o f  h e a r in g  a id  d e a le r *  u n d e r  A S  
06  55.

lb )  T h e  p ro c ed u re  o f  a n  a g e n c y  n o t l is te d  in  (a )  o f  th i s  s e c t io n  s h a l l  
b e  c o n d u c te d  u n d e r  A S  44 6 2 .330 — 4 4 .6 2 .6 3 0  o n ly  a *  to  th o s e  fu n c ­
t io n *  to  w h ic h  A S  44 62 33 0 —  44 6 2 .6 3 0  a r e  m a d e  a p p lic a b le  b y  th e  
s t a t u t e *  r e la t in g  to  th a t  a g e n c y .

ic i  J u d ic ia l  r e v ie w  an d  scop e  o f  ju d ic ia l  r ev ie w  o f  a l l  f in a l  d e c is io n s  
o f  th e  c o m m ia a io n a r  o f  la b o r  on  a n  a p p e a l r e la t in g  to  e m p lo y m e n t  
s e c u r ity  s h a l l  b e  in  accord  w ith  th i s  c h a p te r  n o tw ith s ta n d in g  a n y ­
th in g  to  th e  c o n tr a r y  in  A S  2 3 .2 0  ( A la s k a  E m p lo y m e n t  S e c u r i ty  A c t ) . 
A l l  o th e r  p ro c ed u res  o f  th e  D e p a r tm e n t  o f  L a b o r  r e la t in g  to  e m p lo y ­
m e n t s e c u r ity  s h a l l  b e  a s  p ro v id ed  in  A S  2 3 .2 0  a n d  th e  r e g u la t io n *  
u n d e r  A S  23 .20

td l  E x c e p t  in  a c a s e  o f  r e in s ta te m e n t  o r  r e d u c tio n  o f  p e n a lty , th e  
p rov ia ion a o f  th is  c h a p te r  d o  n o t a f fe c t  s ta tu to r y  p r o v is io n *  c o n c e r n in g
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I I I  c iv i l  o r  c r im in a l  p e n a lt i e s ;
(2 ) a d d it io n a l  r e l i e f  b y  u \ ju n r tio n  o r  r e s t r a in in g  o rd e r ;
(3 ) p e n a lty  p r o v is io n s  r e la t in g  to  s u s p e n s io n , r e v o c u tiu n , reisan - 

a n r « , a n d  o th e r  s im i la r  m a t te r s  o f  l ic e n s e s , p e r m i t s ,  le n s e s , c o n c e s ­
s io n * , a n d  o th e r  s im ila r  m a t te r s ,

<41 r e la te d  m a i l e r s  th a t  in  th e ir  c o n te x t  du n o t r e ln te  In p ro c ed u re  
I f  2 I ch  21 ch 143 8I<A 1 9 5 'J. a tn  I  14 t h  2 S L A  1964. n m  4 HI) ch  UH 
S L A  1966; a m  I  2 ch  120 S M  1966; a m  4 1 c h  56 S L A  1967, un i a 16 
ch  143 8 L A  1966, a m  4 2 ch  63 S L A  1969; a m  4 2 ch  1 16 S I .A  1969, 
a m  I I  3 , 4 ch  106 S L A  1970, a m  I  6  ch  104 S L A  1971; a m  I  4 i l l  120 
S M  1971; a m  I  2 ch  178 S L A  1972; n m  4 6 ch  179 S L A  11172. n m  4 2 
ch  17 S L A  1973; n m  I  .1 ch 45  S L A  1973; a m  4 2 ch  62  S L A  1973, urn 
4 2 ch  7 F S S L A  1973; a m  4 0  ch  70  S L A  1974. a m  4 2 ch  128 S L A  
1974; a m  I  6 ch 9  S L A  1975; a m  I  25 ch  26 S L A  1975; a m  44 3 9 . 40 
c h  20 6 S L A  1975; a m  I  4 c h  26 S L A  1976; n m  4 2  c h  6 9 S L A  1976, urn 
I  I t  ch  181 S L A  1976; a m  14 13. 106 ch  218 S L A  1976; urn 4 IH  ch 
22 0 S L A  1976; a m  I  9 ch  4 6  S L A  1977; a m  4 3  c h  140 S L A  1977; nm  
I  54 ch  169 S L A  1978; a m  I  10 c h  59 S L A  1979; urn 4 23  ch  58 S L A  
1980; a m  I  3  ch  84 S L A  1980; a m  44 4 9 , 60 ch  94 S L A  1980. a m  4 15 
c h  130 S L A  1980; a m  I  12 ch  131 S L A  I9 6 0 ; urn 4 15 c h  141 S L A  
1980; a m  11-4, 5 ch  159 S L A  1980, n m  4 2 0  ch  1 10 S L A  1981; n m  E .G . 
N o . 6 1 , 44 3 8 ,3 9 (1 9 8 1 ) ; a m  4 16 ch  8 2  S L A  1982; a m  4 2 ch  10 0  S L A  
1983; a m  I  124 c h  6  S L A  1964; a m  I  1 1 ch  131 S L A  1986. urn 4 77 ch 
14 S L A  1987; a m  4 12 c h  37 S L A  1969)

Effec t o f  aanendroanU. — The IBM reinstatement iir reduitinn of penally."
amendment added paragraphs lft.1l and refer lo A S <4 62 ft.Vl. which provide* (Hal
(M l of aubeection fal a person who*? litenN* m revoked ur hum

The I9H7 amendment repealed para* pended may |*Litinn (lie agi-ncv lor m il
graph (aM46), which read "Department of alatemenl ur rrdmtioii of |m<iiiiIi > oiler
Commerce and Economic Development 
concerning the flattery enhancamanl loan 
program (A S  16.10500 — 16 106201"

The IB69 amendment, effective May 12.
1089, aubatituled "H i* (lama Commercial 
Srrvicea Board" for "Guide Licensing and 
Control Hoard" in paragraph t.iMMftl 

O ptrJoaa o f  alio  m a y  general. - The 
purpoee of the adjudication procedure la lo 
prescribe a fair procedure for determine* 
tiona of fact; thia ia indicated liv para­
graph (dM41, which accepts from the a<0u- 
dication procedure related m ailer* that in 
their ronteal do not relate to proewfurr 
I (HU Op A tt'y  O an . No. 10.

The policy of aubeection ld> of thia arc* 
lion ia in lim it the adjudication procedure 
aet forth in the Administrative IVocedure 
Act to procedural m ature, and m ature re-

f
ending which the agency muel make aub*
Untial determination# of fact. 196.1 Op 

A tt’y G en , No. 10.
The words of auhaection (di. "in  a case of after formal e itu u liu n  and hearing aa re-

one year from the i-ffrr live dull* id the il* 
cieion or from the il.it* id denial nf ihe 
similar petiiiun 196J  Op Att'y (Jen . No 
10

T h * mcuHitliiin *m l hi-.iring pron-dun* 
ael forth in the AUniiiiiMiniiive I'roci-dure 
Act wan nut nppliriihlv to the mh»|h-ihimii 
or ravnratmn id hi|ii<ir Ii i * iim*h hy the Al 
ctilmlic llevernge t.'millid llnnrd niter u 
ctinviclinii id ii hii-inui* «d i n  (mil oMi-hhi-h 
a * net forth in fnrim-r A S  114 Ift IlgNhr 
IIHiJ Op A ll y lien . No |H

The eacepi mn.w **•! Inrth in wiiIm -i UnM'ili 
refer In miI iiiiI iimim iii whuh then* n  in*
11end for Ihe ngeni v In iniiki* h iIi Ii-miiiiim 
lion nf full Mime »Uih f«i* t■> him- l« < n ih 
termmed hv th * cmiHs l!H»:| Op A ll'v  
Gen . Nn 10

Where the power In Mii)»|N*nd nr revnke n 
license ia implied hy the -l.iiiitnrv author­
ity to laMue a I item**. n i« clear ihat mik- 
panaion or revoralmn may In* ordered only
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I 44 62 330 Alabka Stati/txh I 44.62.330

by I Am A^miiurtxwiiv* Pn(«l«tt
A «l IftU  Of A ll>  Gen.. N# 19 

Not *11 af tbis fhapter. M *1 relate* lo 
w k f f *  co#np#n*stiCNi pcncenling*. ha* 
l«rvo rrp^ilrd bv implication lo r  #»am 
pi# th# Alaaka Worker* Compensation 
Art »• ailml aa U  judicial review and Ih# 
•rope af judicial review Thia chapter 
tlwr* for* applies. sincr tharT la nothing in 
ihe Alaaka Worker*’ Compensation Act 
•  h»ch rrrrrrt ih# aam# ground or which ia

mn.nsntenl with proviaiona in ihia chap­
ter relating In judicial review and the 
•cop# of euch review 19.19 Op, A tt'y  0#n, 
No 24

Hul thia taction and AH 44 62 400 were 
•up#r»»dad with reapecl to worker*' com­
pensation hearing* liv AH 2.130.11ft and 
2110 lift of ihe Alaaka Worker* Com­
pensation Act 19.19 Op Att'y G * n , No. 
24

N O T E S  T O  D E C ISIO N S

flawed i f  Govern##* o f A laska  Bar 
Aawociatioo. -  Th# legislature eiprru ly 
included th# Board of Governors of th# 
Alaska Bar Association aa an agrncy aub- 
jed  to th# adjudicative procedurra of the 
Administrative Procedure Act 'A S  44 62* 
under former paragraph «a"22* In re Pe­
terson. 499 P  2d KM <Alaaka 1972* 

AdaaJniet/ative respon sibility of 
A laska  B ar. — While Ihe supreme court 
ultimately raeervea the authority to drier- 
mine whether or not an applicant should 
he admitted to the bar. considerable ad­
ministrative retponnbilily ha* been dele­
gated lo the Alaaka Bar Aaaociation In re 
Peterson, 499 P 2d 304 lAlasks 1972).

Applicability to w orker*' com pensa­
tion proceeding*. -  The legislature in­
tended lo substiti . upon the effective 
dale of the Administrative Procedure Act, 
the judicial scope of review aa provided 
therein foe the judicial scope of review aa 
provided in th« Workers' Compensation 
Act Manlhev v Collier. 367 P2 d  8H4 
•Alaaka 1962 s 

The superior court ia controlled by the 
Adrmrusirevive Procedure Act in proceed­
ing*. or in •  review of proceedings from 
the Alaaka Worker*' Compensation 
Paard See Manlhey v. Collier. 367 P2d 
3A4 (Alaaka I9fl2t Bui see Aleutian 
Home* v Kiacher. 41A P  2d 769 (Alaaka 
I960*

The Administrative Procedure Aft lAS 
44 62< is applicable to Worker*' Compen­
sation Board htanng* eicept where other* 
wiae tipreaaly provided in the Worker*' 
Compensation Act Employer* Com Em ­
ployer* Com Union Ins Group v Schoen. 
519 P  2d 619 i Alaska 1074s 

A ct applies to leasing procedure*—  
The judinal review portions of the Admin­
istrative Procedure Art govern leasing 
proct Jure* conducted by the Division of 
Land* under the Alaaka Land Act 
Alveaka Ski Cnrp v Mnldawnrlh. 426 
P LA IU06 • Alaska 1967.

R ut a r t  I *  twrmlwwtio* o f  fraudag
h ass a  — The adjudicatory provision* of 
the Alaska Administrative Procedure Act 
do not apply to the trrminalicn of grating 
lease* by the slate Division of l^anda 
McCarrey v Conimuuioncr of Natural Re­
sources. 626 P  2d 1353 (Alaska 19741

N or to  local school boards. — Th* 
Adminiclrativr Procrdur* Act by its ex- 
prea* leuca doe* not apply to local school 
hoards Matanuska-Susitna Borough v 
Lum, 63H P  2d 9y4 (Alaska I976».

N or to  b oard* o f a4Jtiatm o«L — 
Boards of adjustment are not included on 
the list tn subsection fa> of agencies, 
boards ar.d administrative bodies specifi­
cally subject tu this chapter Gall v. S tan­
ton. .191 P .2d 960 (Alaska 1979)

Under subsection  Id), a hoatrlng Is 
wot r vqulrwd before an  a lcoh o lk  b*v- 
ermf# d lspsn aary  licoaew Is suspended , 
although it would be nemuiuible if the A l­
coholic Beverage Control Board ehoa* lo 
grant il Frontier .Saloon, Inc v ABC  Bd , 
524 P.2d 657 (Alaska 19741.

Burden o f proof. — While the Alaaka 
Administrative Procedure Act. does not 
specifically alate who has the burden of 
proof in administrative adjudications, it 
does provide in AH 44 62 46<He) that 
"Nothing herein shall be construed to a l­
ter the ordinary rule* of burden of proof of 
judicial proceeding* in Alaaka "  The fore­
going provision coupled with the fact that 
under the Administrative Procedure Act * 
hearing Lo determine whether a license 
should be granted, uwued ur renewed shall 
be initiated by filing a "statem ent of ia- 
sue*”  which must be served upon the per­
son seeking the issuance or renewal of the 
license aa the respondent IA S 44 62.170, 
A S  44 62 360). and against which the re­
spondent may defend hv filing a notice of 
drfenae lA S  44 621910 impelled the su­
preme court to Ihe conclusion that th* 
burden of proof on the iMue raised hv e 
statement of issues was upon the stale
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I ((.02.340 8tat* (iuvkhnmknt I (4 M2 3511

Alaska A B C  Bd. v. Malcolm. In c , .191 
P  2d 441 f Alaska 1964)

A pplied  in Vick v. Board of Klee 
K im ra , 626 P.2d 90 (Alaska 1981) 

Quoted In Pan Amanran Petroleum 
Corp v. Shall Oil t.'o , 466 I* 2d 121 Alaaka 
19691

B U te d  in Forth v. Northern Stevedor­
ing A Handling Corp . 1H5 P2 d  944 
(Alaaka 1961), Unicw Oil Co v. S tale  
Dep’t of Natural Re*ourre*. 626 P  2d 1357

(Alaska 19741, Wien Air Al#»kn Inr v 
Department of H*vei;i|t*. 617 l'2 i! Him? 
(Alaska l ‘»M2t 

Cl(ed tn Mobil Oil l ’nn» v leant 
Boundary iNiinm'n. 1IH 1*2*1 92 'AIh-Vii 
19741, S isters ul I'nividi-mr in W ndi. Ini 
v. Department *•( Health & Hmial S»-rv% 
648 I* 2d 971) tA I.uka I!IM2». K im ii I'etiin 
aul* Borough v S la te , Ih-p't nl ( ‘•immu­
nity & Regional AITaira, 7.11 I* 2d 14 
(Alaaka I 9 h 8 i

C olla tera l referen ce*. — 1 Am. Jur . 73 C J . f l ,  Public Adminiatrntive Low 
2d, Administrative l-aw, I 138 et *eq and Procedure. 4 111 et sei|

S e c .  < 4 .6 2 .3 4 0 . D e le g a t io n  o f  p o w e r  h y  n g r n c ie a .  . n i A n  ng .-ncy 
t in te d  in  A S  4 4 .6 2 .3 3 0  m a y  d e le g a te  th e  p o w e r  to  a c t . In  h e a r , u n it tn 
d e c id e , u n le sa  e x p rr a a ly  p ro h ib ite d  b y  luw .

(b l In  a  la w  e n a c te d  a f te r  A p r il  2 9 , 1969, w h en - th e  wn.-d "n g i- n c y " 
a lo n e  ia u a ed , th e  p o w er  to  a c t  m a y  b e  d e le g a te d  b y  th e  a g e n c y , an d  
w h e re  th e  w o rd s  "a g e n c y  i t a e l f  a r e  u a ed . th e  p o w er  to  a r t  m a y  n m  lie  
d e le g a te d  u n leaa  a  a tn lu te  r e la t in g  In  t h a t  a g e n c y  a n th n r ir .ea  Ih n  d e l e ­
g a t io n  o f i t *  p o w e r  to  h e a r  a n d  d e c id e . tS  1.1 K e l t  2 u h  I-hi S I .  A  I9 ri!l.

N O TEB  TO  D E C IS IO N S

A laaka TVanaporta.lon Commiaaion prapara a pm|a —eH tft-ciaiun nod ft,rind-
aaam plod , — Kormar A S  42 07 15l.al ding mem ber. i.f ilia upplneldi- gu tm i*
apaaiflcally aiem pled tha Alaaka Trana- mant agency fn-mvnling nit tin- deri.m n if
portation Commicafon from (ha require* Ihey have nut heard (hr i-vith-mi- Aln.kn
mania of both (hia aeelinn, forbidding tha Trinap Comm'n a l.andfu, W.2 I* 2d 4»»2
dalagation of the haartng powar ahwenl aa* (Alaaka 10701
praaa aUlutory aulhorliatinn. and Ah C ltad  in In n- IVlrrann. 4-H. I-2d lilt
44.62 ftOO. requiring the hairing olTlcar lo .A laaka 10711

C olla tera l rafarancaa. — 2 Am . Ju r . 73 C J . S ,  Public Adminnlruliac lain 
2d, Adminialrativa Law. I I  22t lo 226 and Pnxaduia. I M

S e c .  4 4 .0 2 .3 5 0 . A p p o i n t m e n t  o f  h e a r i n g  o f f i c e r * ,  in  I T h e  g o v e r ­
n o r  n h a ll a a a ig n  a  q u a l i l ie d , u n b ia a e d , a n d  im p u r lm l h i-uring n l lic e r , 
w ith  a x p e r ie n c o  in  th e  g e n e r a l  p r a c t ic e  o f  lu w , tn  c o n d u ct h e n r in g s  
u n d e r  t h i s  c h a p te r . T h e  h e a r in g  o ff ic e r  m u y  p er fo rm  o th e r  d u t ie s  in 
c o n n e c tio n  w ith  th e  a d m in is tr a t io n  o f  th ia  c h a p te r  a n d  o th e r  Iiiw k

(b ) A n  a g e n c y  w ith  h e a r in g  o flic e ra  m a y  c o n t in u e  t h e ir  e m p lo y m e n t  
an h e a r in g  o ff ic e r s  o n  a n  u n b ia se d  a n d  im p a r t ia l  b im io w ith in  th e  
p a r t ic u la r  a g e n c y  a n d  m a y  h ir e  a d d i t io n a l  o f f ic e r s  a n d  p r e s c r ib e  a d d i­
t io n a l  q u a lif ic a t io n .! .

(c) A  h e a r in g  o ff ic e r  h ire d  a f te r  A p r i l  2 9 , 19 59 , e x c e p t  to  c o n d u c t 
h e a r in g a  u n d e r  A S  2 3 .2 0  (A la a k a  E m p lo y m e n t  S e c u r it-  A c t i .  th i i l l
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THURSDAY, DECEMBER 28, 1989

H a m m e r  a w a y  o n  p o l l u t e r s
P o llu te rs , take note: The sta te  

Department of Environmental Quali­
ty is serious. It no longer is willing to 
be ignored by you. Its reputation as a 
r e g u la to r y  w im p is  no lo n g e r  
accurate.

So far this year, DEQ. has levied 
more than  $355,000 in tines against 
polluters — four times the amount it 
levied against individuals, industries 
and governments in any other year.

Offenders — as well as the press 
and others — pay attention to fines. 
They do not guarantee compliance, 
but they do assure a response. Warn­
ings w ithout penalties breed con­
tempt.

The Oregon Environmental Quali­
ty  C o m m iss io n  re v ise d  D EQ ’s 
enforcem ent policy last F ebruary  
with these goals in mind:

• Write a consistent and fair but 
firm enforcement policy that lets vio­
la to rs  know tha t fines will not bo 
used as sparingly as In tho past.

• Write a policy thct reflects pub­
lic expectations. The com mission

•  •  •  * •  . •  •

lie wants polluters punished.
• Provide DEQ Director Fred Ha 

sen with a procedure to set cons 
tent and rational penalties statewid 

Prior to adopting these goals, DE 
directors had broad discretion in si 
ting penalty  am ounts. Most of tl 
agency’s directors, including Ha: 
sen, have been too lenient.

The p en a lty  guide em braces 
variety of factors, including severi 
of the environmental damage, intei 
(whether the violator had received 
prior warning or had been cooper 
tive), prior violations, negligence ar 
w h e th e r the  v io la to r received a 
economic benefit from the violation 

The agency should  continue i 
refme its enforcement policy in 199 
The goal, of course, is to increaj 
compliance, preferably voluntaril; 
r a th e r  th a n  to ja ck  up th e  fine 
received. But this is a hammer-ant 
nail process: Many of the nails (con 
pliance) probably won't be ramme 
home without the hammer (fines).

So, ham m or aw ay — ospeclall 
when public health  and safety ar



(6) The .o n u l enfore.ftflw-te ccticna described la  suha.sccicji (1) chough (5 ) o f chi* section in no vey Limic ch* Department or Commission from 
sacking legal or equitable r*a*di*a in ch* proper court u  provided by ORS 
Chapcer* 454, 459, 466, 467 and 468.(Statutory Authority: ORS CHS 454, 459, 466, 467 and 468)

CIVIL PENALTY SCHEDULE MATRICES 340-12-042In addition to any l ia b i l i t y , duty, or other penalty provided by Lav, ch* Director nay aaaeaa a c iv i l penalty fo r any v io la tion  pertaining Co cha Conaisaion's or Department'* atatucea, regulation*, permit* or ordera by 
aervic* o f a written notice o f aaaesament o f c iv i l penalty upon che raapondent. The amount o f any c iv i l penalty ahall be determined through che uae o f che following metric** in conjunction with ch* formula concalncd in 
OAR 340-12-045:

( 1 )

C
1
a
s
s

of

V
i
0
1  
a 
t 
i  
o 
n

No c iv i l penalty issued by the Director pursuant Co chis m a t r i x  sha ll be  
less than f i f t y  do lla rs  ($50) or more chan cen thousand do lla rs ($10,000) 
fo r each day o f each vio lacion . This matrix sha ll apply Co che following 
types o f  vio la tions:

f a )  A n y  v i o l a c i o n  r e l a c e d  t o  a i r  o u a l i c v  s c a c u c a s .  r u L e s .  o e r ra ic a  
o r  o r d e r s ,  e x c e p t  f o r  r e s i d e n t i a l  o p e n  b u r n in g  [ a n d  f i e l d  b u r n i n g j ;(b) Any violacion relaced co o f ORS 468.875 cp 468.899 relacing 
to asbestos abatement project.*:;

$10,000 Matrix 
<------------  Magnitude of Violation

Major Modarata Minor

Class
I

$5,000 $2,500 $1,000

Class
II

$2,000 $1,000 $500

Class
III

$500 $250 $100



(c ) vac*r quality statutes, ru laa , permits or ordara, except fo r 
v io la tions o f OHS 164.785(1) re la ting  to tha pleuaaant o f offanalva 
substances into waters o f tha scats;(d) Any v io la tion  ra latad to underground storage tanka statutes, 
ru les , permits or ordara, axcapt fo r fa llu ra  to pay a faa dua and owing 
undar ORS 466.785 and 466.795;(a ) Any v io la tion  ra latad to hazardous waste management statu tes, ru laa, pormita or ordara, axcapt fo r v io la tion s o f ORS 466.890 ra latad to . 
damage co v l ld i i f a ;( f )  Any v io la tion  ralatad co o i l  and hazardous material s p i l l  and 
rslaasa statu tas, rulaa and ordara, axcapt fo r  negligent or ln tan tlona l o i l  
s p i l ls ; (g) Any v io la tion  ra latad to polychlorlnatad blphanyls 
afiragamene and disposal statucaa; and(h) Any violacion ORS 466.540 to 466.590 ralatad to arrvlronmantal 
cleanup [raaad la l action] statutas, ru laa , agraaaancs or ordara.(2 ) Parsons causing o i l  s p i l ls  through an lntantlonal or nagligant 
act sh a ll incur a c iv i l panalty o f not lass chan ona hundrad do lla rs  ($100) 
or taora chan twenty thousand d o lla rs  ($20 ,000 ). Tha amount o f cha penalty 
sh a ll ba determined by doubling tha values contained In cha matrix in 
subsection (a ) o f this rule in conjunction with tha fornula contained in 
340-12-045.

(3)
$500 Matrix 

<------------ Magnitude of Violation

C
1
a
s
s

of

v
i
0
1  
a 
t 
i 
o  
n

Ho c iv i l penalty issued by che Director pursuanc to this matrix sh a ll be 
less than f i f t y  do lla rs  ($50) or more chan five hundred dollars ($500) fo r  
each 'lay o f each v io la tion . This matrix sh a ll apply to che following types
O£ V L O la w lO n S  i

(a ) Any v io lation  re lated co residen tia l open burning;
(b) Any v io la tion  re lated to noise control statutes, ru le s , 

permits and orders;

Major Modmrata Minor

Class
1

$400 $300 $200

Class
II

$300 $200 $100

Class
III

$200 $100 $50

u a R12



(c) Any violacion relaced Co on-sic* im g i  disposal seacucas, 
ru laa, permits, llcanaaa and ordara;(d) Any violacion ralacad co so lid  vaaca scacucaa, rulaa, paroles 
and ordara; and(a) Any violacion rolaced Co vaaca elra scacucaa, rulaa, paroles and ordara;(? ) Any violacion of ORS 164.783 ralaelng co cha placenenc of offanalvo aubscancaa lnco cha vacara o f cha acaea or on co land.(Scacucory Auchoricy; ORS Ch. 434, 459, 466, 467 6i 468)

CIVIL PENALTY DETERMINATION ?ROCEDURE 
340-12-043

(1 ) Whan determining Cha amount o f c iv i l panalcy co ba aaaaaaad fo r 
any vio lacion, cha Dlraceor sha ll apply cha following procedures:(a) Dacamina Cha class o f violacion and eho magnieude o f each
violacion; (b) Chooaa cha approprlaca basa panalcy established by cha 
matrices o f 340-12-042 based upon cha above finding;(c) Starting with the basa panalcy (BP), determine cha anounc o f penalty through application o f tha formula BP + ( ( .1  x BP)(P + H + E + 0 +R + C) ] where: (A)' "?" Is whether cha respondane has any p rio r violations
o f scacucas, ru les, orders and pamles pertaining Co environmental quality or po llu tion contro l. Tho values fo r “P" and cha finding which supports 
each are as fo llows:

( i )  0 i f  no p rio r v io lations -BrigE-v-iflU ti9ndescribed In subsection (11) Is greater chan chree years old , or chare Is insu ffic ien t information on which co base a finding;
( i i )  1 i f  cha p rior violacion is [an unrelacad Class Three;lone_Claas Two nr two Class Threes, or che prior 
v io lations described in subsection (111) are greater
than th ru  m r a( i l l )  2 i f  cha p rio r v lo lac lon (s ) is [an unrelaced Class Two, cvo unrelated Class Threes or an idanclcal Class 
Three;1 ona_Clas3 One or equivalent or_cha p rior 
v io lations described in subsection ( lv )  are greater chan
(iv ) 3 i f  tha p rior v io la t io n ( (s ) ] i  [ is ] are [an unralaced Class One, chree unrelaced Class Threes or cvo idencical Class Threes:ltvo Class Ones or equivalents.
og—cha_ priQt_violations described in subsection (v) are greater chan three vears old:
(v) 4 i f  che prior vio lations are [two unrelaced Class
Twos, four unralaced Class Threes, an idencical Class 
Two or chree idencical Class Threes:1 chree Class Ones or 
equivalents, or che p rio r vio lations described in 
3ub.SfiS.Cian (v l ) 3re. .greater than chree years o ld i(vi )  5 i f  che prior v io lations are [five  unrelaced Class Threes or four iaencicai Class threes: , rour - îass j r .e s  
or equivalents^ or che p rio r violations described i n 
3ubseccion (vii)_ are greater chan chree vears o'Ld:_



A l a s k a  S t a t e  L e g i s l a t u r e

Legislative Research Agency
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February 7, 1990

MEMORANDUM

TO: Representative Mike Davis

ATTN: Barnaby Dow

FROM: Leola Weimer j\)>̂
Legislative Analyst

RE: Administrative Penalties
Research Request 90.155 (Supplemental Information) .

You asked for additional information regarding federal and state administrative 
penalty systems. Specifically, you wanted to know if there were any existing 
programs which utilized 1) administration access to facilities without search 
warrant; 2) environmental audits; and/or 3) compliance orders without "pre­
enforcement review."

The Environmental Protection Agency (EPA) and most state environmental agencies 
have the authority to enter a site without a warrant. Inspectors are often 
required to show proper identification or present a written order from their 
department to enter premises at "reasonable times." If access is denied,
agencies may apply for a search warrant from the courts.

Environmental audits are widely used by the EPA in their monitoring and 
enforcement programs. Audits may also be conducted voluntarily on the part of 
the company or as part of an administrative or judicial compliance order issued 
by the state. Audits have proven to be an effective means of monitoring 
compliance and trouble-shooting potential problems.

"Pre-enforcement review" of compliance orders delays action and penalties until 
the appeals process is exhausted. EPA does not condone "pre-enforcement review" 
provisions and encourages states to seek court-ordered injunctions or implement 
cease and desist orders to prevent further destruction of the environment and 
mandate "timely and appropriate" compliance.

A summary of state administrative and judicial penalty structures is attached.

Summary



Representative Davis
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Access Without A Warrant

The EPA and most state environmental agencies have the statutory right to conduct 
investigations and periodic inspections of facilities under their jurisdiction. 
In most cases, the right to access at "reasonable times" does not require a 
search warrant. If access is denied, agencies have the right to seek a search 
warrant from the courts.

Environmental Ptotection Agency

Section 307 of the Clean Water Act grants the EPA clear and uncontested authority 
to inspect facilities and documents at reasonable times. Section 3007 of the 
Resource Conservation and Recovery Act (RCRA) requires that a state's inspection 
authority must be at least equal to that granted EPA inspectors. If either 
federal or state inspectors are barred from a facility or information, they may 
seek a warrant from the nearest judge.

Washington

Washington statutes grant Department of Ecology inspectors the right to obtain 
information and enter premises at reasonable times. Washington's clean air 
statute 70.94.200 states:

No person shall refuse entry or access to any control officer, 
the department, or their duly authorized representatives, who 
requests entry for the purpose of inspection, and who presents 
appropriate credentials; nor shall any person obstruct, hamper 
or interfere with any such inspection.

Section 90.48.355 of Washington's water laws grants similar powers and provides 
for the maintenance of confidentiality by providing that "no person shall be 
required to divulge trade secret processes."

California

California state statutes provide for access at reasonable times without a 
warrant. According to Mike Shepard, council for the California Department of 
Health and Safety, access has never been denied to Health and Safety inspectors.

Oregon

Oregon has statutory provisions allowing access to information and premises for 
inspection purposes at reasonable times. According to Larry Schurr, of the 
Oregon Department of Environment Quality Enforcement Division, in the few
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instances that access has been refused, inspectors were able to obtain court- 
ordered search warrants in a timely manner.

Environmental Audits

Environmental audits have proven to be an effective means of monitoring 
compliance and trouble-shooting potential environmental problems. Although the 
EPA does not have any specific regulations requiring the use of environment'll 
audits, they are commonly used by both the EPA and state agencies.

According to Zack Garitoli, from the headquarters of EPA's Office of Waste 
Program Enforcement, the EPA conducts environmental audits on a regular basis. 
Companies may voluntarily provide an independent audit of their facilities or 
the EPA may choose to conduct its own environmental audit. For routine 
investigations, the EPA usually contracts with independent auditors. In the 
case of serious violations or complex cases, the EPA will often require EPA 
officials to conduct an audit of an operation.

Two types of environmental audits are generally used by the EPA: compliance
audits and management audits. According to a review of EPA's environmental 
audit procedure,

Compliance audits have been used where EPA finds that violations 
discovered at a facility may be typical of violations at other 
company facilities, given the company officials apparent lack of 
familiarity with regulatory requirements. . . [and] Management 
audits have been negotiated where EPA believed that a pattern of 
violations resulted in large part from a lack of, or poor 
functioning of, corporate environmental management or 
operational controls (emphasis added).1

The EPA's Environmental Auditing Policy Statement emphasizes that audits are to 
complement inspections and are not be used as a substitute for regulatory 
oversight.2 Audits conducted by EPA may make special considerations for the 
protection of a business's confidential material and trade secret processes.3

Like the EPA, states have not needed explicit regulatory authority to conduct 
environmental audits as part of their environmental inspections and compliance 
order enforcement. State officials in Washington, California and Oregon

‘Courtney Price and Allen Danzig, "Environmental Auditing: Developing a 
'Preventive Medicine' Approach to Environmental Compliance," Loyola Of Los Angeles Law Review, Vol. 19:1189, p. 1206.

2Ibid., p. 1190.

3Ibid., p. 1210.
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confirmed that although they do not have a specific program of regulated 
"environmental audits," audits may be conducted as part of their investigation 
or enforcement process.

"Pre-Enforcement Review"

According to Zack Garitoll of EPA Headquarters in Washington, D.C., the EPA does 
not condone "pre-enforcement review" processes. EPA operates under the 
assumption that their administrative powers give them the right to order 
corrective action and assess penalties. Delay of action may be issued by a 
court of appeals but is not considered automatic. Similarly, the EPA recommends 
that if hearings or appeals processes impose delays in enforcement, states 
should follow their corrective actions with court-ordered Injunctions or 
emergency cease and desist orders.

Washington

If an order is appealed to the Washington Pollution Control Hearing Board and 
a stay of penalty or corrective action is granted to the defendant, Washington 
law requires the hearing board to give priority to the hearing. Emergency 
orders and injunctive relief may also be sought by the Attorney General for the 
Washington Department of Ecology.

California

In California, enforcement of an order may not be delayed by an appeal for 
judicial review. According to Mike Shepard, council for the California 
Department of Health and Safety, an administrative order is considered final if 
1) it is not appealed within ten days, or 2) once an independent hearing officer 
has issued a decision.4 The Department of Health and Safety reserves the right 
to seek court-ordered injunctions and issue emergency orders or additional 
penalties to bring a violator into compliance.

Note: this is a correction of information provided by Bill Soo Hoo from
the Department of Health and Safety on page 4 of 90.156. "Pre-enforcement 
review" applies until a final administrative decision has been reached. If a 
hearing is requested, enforcement may be delayed until the hearing officer issues 
a decision. "Pre-enforcement review" does not, however, apply when an appeal 
is made to the court system or in the case of judicial penalties. A defendant 
may request a stay but it is not granted automatically. In the past two years, 
only fpu-' cases have received administrative hearings and one corrective action 
has been appealed to the courts.
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Oregon

In Oregon, the policy of "pre-enforcement review" prevails. An order is not 
considered final until the appeals process has been exhausted. This includes 
appeals taken to the Oregon State Court of Appeals. According to Larry Schurr 
of the Oregon Department of Environmental Quality, if action or penalty is 
delayed by an appeals process, the department may either seek a court injunction 
to prohibit further harm to the environment and/or issue additional penalties 
for continued violation. Each additional order must be appealed separately. 
If an order is not appealed within twenty days of issuance, it 1s considered 
final.

A summary of administrative and judicial penalties for each of the fifty states 
is attached.

I hope this information is useful. If you have any questions, or would like 
additional information, please call.

Attachment
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State

Alabama

Administrative 
Civil Penalties

$25,000/day ($250,000 
"cap")

Judicial 
Civil Penalties

$25,000/day (no "cap")

Alaska None $ 100,000 plus $10,000/day

Arizona None $10,000/day

Arkansas $25,000/day None

California $10,000/day

$1,000-$ 10,000/day 
(Porter-Cologne 

Act)

$10,000/day
$25,000/day (intentional or 

negligent violation or 
violation of order)

$25,000-$20,000-$ 15,000-$ 10,000 
$5,000/day (Porter-Cologne 

Act)

Colorado None $25,000/day

Connecticut $25,000/day $25,000/day

Delaware "reasonable penalty" 
(vioL of law, permit, 
reg.)
$25,000/day (vioL 
of order)

$25,000/day

District of Columbia None $25,000/day

Florida None $50,000/day

Georgia $25,000/day None

Hawaii $10,000/day $10,000/day

Idaho None $10,000/day

Note: Penalty amount shown is the maximum assessment per violation unless
otherwise indicated.

Mote: States that lack authority to impose administrative civil penalties absent a
violator's consent receive a "None" in the administrative penalties column.
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S tate
Administrative 
Civil Penalties

Judicial 
Civil Penalties

Illinois $25,000/day $25,000/day

Indiana $25,000/day $25,000/'day (plus an 
additional $500/hour for violat­
ing any emergency order)

Iowa $1,000/day $10,000/day

Kansas $10,000/day $10,000/day

Kentucky None $25,000/day

Louisiana $25,000/day 
$50,000/day (order 

violation)

$25,000/day
$50,000/day (order violation)

Maine None $25,000/day

Maryland $1,000/day ($50,000 
Pcapn)

$10,000/day

Massachusetts $1,000/day 
$25,000/day (for un­
authorized release, 
handling without 
license, failure 
to report)

$25,000/day

Michigan None $25,000/day

Minnesota $10,000 per inspection 
(regardless of # viola­
tions or days; waived if 
corrected within 30 days 
of receipt of order)

$25,000/day

Mississippi $25,000/day None

Missouri None $10,000/day

Montana
•

None $10,000/day

Nebraska None $10,000/day

Nevada None $10,000/day

New Hampshire None $50,000/day

T-U6
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State
Administrative 
Civil Penalties

Judicial 
Civil Penalties

Hew Jersey $25,000 per violation 
(plus $2,500/day after 
receipt of order)

$25,000/day
$50,000/day (violation of 
order or failure to pay)

New Mexico $10,000/day $10,:00/day

New York $25,000/day 
$50,000/day (subs, 

violation)

$25,000/day
$50,000/day (subs, violation)

North Carolina $10,000/day None (de novo review of admin, 
penalty)

North Dakota None $25,000/day

Ohio None $10,000/day

Oklahoma $10,000/day (but only 
for viol of order)

$10,000/day

Oregon $10,000/day None

Pennsylvania $25,000/day $25,000/day

Rhode Island $10,000/day $10,000/day

South Carolina $25,000/day $25,000/day

South Dakota None $10,000/day

Tennessee $10,000/day None

Texas $10,000/day $25,000/day

Utah None $10,000/day

Vermont None $10,000/day

Virginia None $10,000/day

Washington $10,000/day None

West Virginia None $25,000/day

Wisconsin None $25,000/day

Wyoming None

T-47
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February 20, 1990

Representative Peter Goll, Co-Chairman
Representative Max Gruenberg, Co-Chairman
Representative Mike Davis, Vice-Chairman
House Judiciary Committee
Room 122, Capitol Building
P.O. Box V
Juneau, AK 99811

Re: HB 409

Dear Representatives Goll, Gruenberg, and Davis:

You have asked two questions concerning HB 409. The
first is whether the bill's provision authorizing the Department 
of Environmental Conservation to enter and inspect the property of 
a pervasively regulated industry is constitutional. The s lond is 
whether the authorization of administrative penalties requires the 
right to a jury trial. In our view, the inspection access 
provision of this bill is constitutional as limited to facilities 
or premises with a history of pervasive regulation and a strong 
governmental interest in ensuring compliance with environmental 
laws. We also conclude that the authorization for administrative 
penalty proceedings does not require a criminal or civil jury 
trial. We will discuss each question in turn.

I. ACCESS AND INSPECTION AUTHORITY

Section 2 of HB 409 authorizes the Department of
Environmental Conservation to enter and inspect at reasonable times 
the property or premises of a pervasively regulated facility to 
investigate actual or suspected sources of pollution or to 
ascertain compliance with state environmental laws and regulations. 
Section 1 requires the Department to have the consent of the owner 
or occupier to enter and inspect any property which is not part of 
a pervasively regulated industry. The distinction between those 
facilities which are pervasively regulated and those which are not 
explicitly tracks the caselaw developed under both the U.S. and 
Alaska Constitutions.

.£5LH
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A. U.S. Constitution. Tn 1987, the United States 
Supreme Court in New York "v. Burger, 107 S, Ct. 2636 (1987), upheld 
a New York statute providing for warrantless searches of automobile 
junkyards because junkyards are "pervasively regulated businesses" 
subject no regular inspection. The Court reasoned that owners or 
operators of commercial facilities with a long history of 
governmental oversight had a reduced expectation of privacy in 
those facilities. That reduced privacy interest, when joined with 
a strong governmental public health and safety interest in 
regulating such facilities, rendered a warrantless search 
permissible under the Fourth Amendment to the U.S. Constitution.

A number of state courts have upheld state environmental 
warrantless entry and inspection statutes when challenged under the 
federal Constitution. State v. Eonaccurso, 545 A.2d 853 (N.J. 
Super. 1938) (water pollution inspection of meat packing house 
upheld as pervasively regulated industry); State v. Santiago, 527 
A.2d 963 (N.J. Super. 1986) (pesticide inspection statute);
Middlesex County Health Dept, v. Roehsler, 561 A.2d 1212 
(N.J.Super. 1989) (solid waste inspection of solid waste facilities 
upheld as pervasively regulated); Blosenski Disposal v. 
Commonwealth, 543 A. 2d 159 (Pa. Cmwlth 1988) (solid waste
inspection statute); Commonwealth v. Fiore, 516 A.2d 704 (Pa. 1986) 
(hazardous waste facilities pervasively regulated); United States 
v. Kaiyo Maru No. 53, 699 F.2d 989 (9th Cir.. 19113) (fishing
Indus try pervasively regulated and warrantless administrative 
search of fishing vessel by Coast Guard upheld); Trustees for 
Alaska v. EPA, 749 F,2d 549 (9th Cir. 1984) (condition of water 
discharge permit that facilities subject to search upheld against 
facial challenge); V-l Oil Company v. State of Wyoming, Dept, of 
Env. Quality, 696 FT Supp. 5/8 (D. Wyo. 1988) (inspection and 
sampling of leaking underground storage tank contamination at gas 
station upheld as pervasively regulated).

B. Alaska Constitution. The seminal case for warrantless 
administrative searches under the Alaska Constitution is Woods & 
Rohde, Inc. v. State, Dept, of Labor, 565 P.2d 138 (Alaska 1977)7 
The Alaska Supreme Court held “that the Alaska Occupational Health 
and Safety Act's warrantless search provisions were 
unconstitutional because they extended to facilities and premises 
without a history of pervasive regulation and covered an enormous 
number of unrelated and disparate activities, essentially all 
private enterprise. Id. '<

The Court, in finding such a broad scope 
unconstitutional, specifically distinguished warrantless inspection 
provisions for those commercial facilities which have been subject 
to a long history of supervision, inspection; and pervasive
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regulation. Business with a history of pervasive regulation held 
less of an expectation of privacy and, therefore, warrantless 
administrative inspection would be constitutional under Alaska law 
in those limited circumstances.

The Alaska Supreme Court subsequently upheld airport 
screening as constitutional. State v. Salit, 613 P.2d 245 (Alaska 
1980). The Court noted tEat cEe air travel industry was 
pervasively regulated and, although the searches involved 
passengers, the rationale extended to them as well. The Alaska 
Court of Appeals, in Dye v. State, 650 P.2d 418 (Alaska App. 1982), 
upheld a warrantless administrative search of a fishing vessel, 
concluding that fishing is a pervasively regulated industry. The 
Appellate Court noted thaty in reviewing warrantless access 
provisions, the inquiry should be: (1) whether the industry is so
regulated as to diminish its expectation of privacy and; (2) 
whether the commercial enterprises* subjective expectations of 
privacy are ones which society would protect. Id. at 421-422.

Section 2 of HR 409 distinguishes on its face those
facilities which are pervasively regulated and, thus, have a 
reduced expectation of privacy. Further, such facilities are
pervasively regulated because of the need for assurance that their 
operation does not jeopardize the pubic health and safety. 
Consequently, there are compelling state interests in regular
inspections for compliance with state environmental laws and to 
ensure that there is no pollution at the facility. Inspections 
further that interest. See New York v. Burger, 107 S.Ct. 2636, 
2644 (1987). Since HB 409 adheres to this .well developed
distinction for pervasively regulated facilities, we believe it to 
be constitutional under both the U.S. and Alaska Constitutions.

II. ADMINISTRATIVE PENALTIES. :

Section 4 of HB 409 authorizes the Department of
Environmental Conservation to assess an administrative penalty for 
a violation of AS 46.03, AS 46.04, AS 46.09 or a regulation 
promulgated thereunder. The bill sets forth in detail the 
administrative procedure to be followed in assessing a penalty and 
the judicial appellate review process for i reviewing the 
administrative decision. Specifically, after the final 
administrative decision is made, that decision may be reviewed by 
the superior court as an administrative appeal, not as a de novo 
review. You have asked whether the administrative penalty 
provisions require a jury trial as either a criminal or civil 
proceeding.


