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Applied Lb Slate v. ILH , Ct. App Op. Quoted in Granato v. Occhipinti. Sup 
No. 375 (File No. 7768), P.2d Ct. Op. No. 1»S2 (File No. 375GI, 602 PJTd 
(1081). 412 (1979).

5 47.17.040 Alaska S ta tu te s  { 47.17.060

C o lla tera l referen ce* . —  43 C J -S , ground for ten n in a iion  of parent's right to 
Iolanta, t !  71, 72. child. 58 ALR3d 1074.

Phyaical cbuae o f child by parent aa Validity of fla t*  atalute providing for 
ground for term ination of parent'a n g h t to terminaUoo of parental n ; h u ,  22 AJLR4lh 
child. 53 ALR3d 605. 774.

Sexual abuae of child by parent a*

See. 47.17.040. Central registry; confidentiality, (a) The depart­
ment shall maintain a central registry of all investigation reports but 
not of the reports of harm.

(b) Investigation reports and reports of harm filed under this chapter 
are considered confidential and ai j nttt subject to public inspection and 
copying under AS 09.25.110 and 09.25.120. However, in accordance 
with department regulations, investigation reports may be used by 
appropriate governmental agencies with child-protection functions, 
inside and outside Alaska, in connection with investigations or judicial 
proceedings involving child abuse, neglect, or custody. A person, not 
acting in accordance with department regulations, who makes public 
information contained in confidential reports is guilty of a misde­
meanor. (5 1 ch 100 SLA 1971; am 5 2 ch 222 SLA 1976)

N O T E S TO D E C ISIO N S

P sychoL herapist/patJcnt p r iv ile g e .—> psychotherapist is  required to report to ■
Child abut* reports arc not open to the public em ployee or as to information
public, and are therefore not w ithin required to be recorded in  a public office, if
A.R.E-R. 504(d)(5), which provides that such report or record is  open to public
there is  no physician or inspection." State v. R.H., C t  App. Op. No. 
psychotherapist/patient privilege “as to 375 (F ile No. 7768), P J d  1198-4). 
information that the physician or

Sec. 47.17.050. Immunity. A person who, in good faith, makes a 
report under this chapter, or who participates in judicial proceedings 
related to the submission of reports under this chapter, is immune from 
any dvil or criminal liability which might otherwise be incurred or 
impoKd. (J 1 ch 100 SLA 1971)

Sec. 47.17.060. Evidence not privileged. Neither the phyai- 
dan-patient nor the husband-wife privilege is a ground for excluding 
evidence regarding a child’s harm, ot its cause, in a judicial proceeding 
related to a report made under this chapter. (J 1 ch 100 SLA 1971)
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N O T E S TO  D E C ISIO N S

{ 47.17.064 W e lfa re , S o c ia l Serv ices and iNsmvr.ONS 6 47.17.070

For discussion o f con ititu tio iuL l 
p rob lem s in interpreting th u  section to 
abrogate paychoLhenpist pnviiegc in 
criminal proceedings. see S u te  v R_H., C l  
App. Op. No, 375 (File No. 77C8), PJA 

(1984).
A pplicability  to p ry ch o lo g i r u .  — The 

court assumed but did not d rc ic rc  th a t th u  
•ection applies to psychologists who are  
not physicians. S late v. R.H., C l  App Op. 
No. 375 CFile No. 7768), P_2d 
(1964).

"Ju d ic ia l p ro c e e d in g " .- -T b ia  aection 
only applies to child protective pro­
ceeding! inatituted under AS 47.10 and 
not to c n m io a l proceeding for sexual 
abuse. S u te  v. RJ1., Ct. App. Op. No. 375 
•File No. 7768), PJ!d (19841.

Giving the D epartm ent of H ealth  and 
Social Sem ccs prim ary control of the 
abused child again indicate! a legislative 
Intent tha t the ’judicial proceedings’

referred to in  thi* aection occur through 
the department in relation to protective 
services, and are civil rather than crim­
inal. S la te  v. RJ-i., Ct. App. Op. No. 375 
(File No. 7768), PJZd (1984).

Since AS 47.17.025 refen  to the Depart­
m ent of Law, without reference to the 
crim inal diviiion , AS 47.17.025 does not. 
H anding alone, necessarily reiurrect the 
requirem ent of former AS 11.67.040 that 
the d in n c t  attorney receive child abuse 
re porn; nor does it establish an intent that 
child abuae repons result in criminal pros­
ecutions; and consequently, the Coun of 
Appeals could not find that a cnm inal 
prosecution for child sexual abuse is neces­
sarily ’ a judicial proceeding related to a 
report made under this chspter* pursuant 
to th is section. S u te  v. R.H.. Ct. App Op. 
No. 375 iF ile  No. 7768). P.2d 
(1984).

Sec. 47.17.064. Photographs and x*rays. The departmepL-rra 
person required under AS 47.17.020(a)(1) to report th^lJrtlfildsufrered 
substantial harm as a result of physical abu$£*r1ieglect may without 
the permission of the parents

(1) take or have taken ph^iegfaphs of the areas of trauma visible on 
the child; and

(2) if mejiiefiiTy îndicated, have a radiological c> lination of the 
child-pefiormed. (5 7 ch 104 SLA 1982)

Sec. 47.17.068. Penalty for failure to report A personxequ+trtf 
to file a report of abuse or neglect under AS tvKo wilfully or
knowingly fails or refuse«- io-4*eporTTKejarm required under AS 
47.17.020-is-gtiiili1 til a class B misdemeanor. (§ 7 ch 104 SLA 1982)

C ro w  i t )  '  r n c t t .  —  For penalties for
: AS 1ZA5.135. ■

S e c .  4 7 . 1 7 . 0 7 0 .  D e f i n i t i o n * .  I n  A S  4 7 . 1 7 . 0 1 0  —  4 U > 0 7 0  

C l )  " c h i l d  a b u s e  o r  n e g l e c t "  m e a n s  t h e  p h y s i p a ^ f r i j m y  o r  n e g l e c t ,  

s e x u a l  a b u s e ,  s e x u a l  e x p l o i t a t i o n ,  o r  m a l t r e a t t a e h t  o f  a c h i l d  u n d e r  t h e  

a g e  o f  1 8  by a p e r s o n  w h o  i s  r e s p o n s i b i a ^ l S r  1t h e  c h i l d ' s  w e l f a r e  u n d e r  

d m n n a t a n o s s  w h i c h  i n d i c a t e  t b a t T ' t h e  c h i l d ' *  h e a l t h  o r  w e l f a r e  i s  

h a r m e d  o r  t h r e a t e n e d  t h e r r b V ;

,  . a  ( 2 )  " c h i l d "  m e a n s  a  p e r s o n  u n d e r  1 8  y e a r s  o f  a g e ;  

v r  ( 3 )  " d e p a r t m e n j > i f t e a n a  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r *



5 47.20.005 A laska Statutes 5 47.20.010

( 4 )  " i n s t i t u t i o n ”  m e a n s  a  p r i v a t e  o r  p u b l i c  h o s p i t a l  o r  o t h e r  f a c i l i t y  

p r o v i d i n g  m e d i c a l  d i a g n o s i s ,  t r e a t m e n t ,  o r  c a r e ;

( 5 )  " n e g l e c t "  m t  j n s  t h e  f a i l u r e  t o  p r o v i d e  n e c e s s a r y  f o o d i ^ c d r e ,  c l o t h *  

i n g ,  s h e l t e r ,  o r  m e d i c a l  a t t e n t i o n  f o r  a  c h i l d ;

( 6 )  " p r a c t i t i o n e r  o f  t h e  h e a l i n g  a r t s "  i n c l u d e s  c h i r o p r a c t o r s ,  d e n t i s t s ,  

h e a l t h  a i d e s ,  n u r s e s ,  o p t o m e t r i s t s ,  o s t e o p a t h s f p h y s i c a l  t h e r a p i s t s ,  

p h y s i c i a n s ,  p s y c h i a t r i s t s ,  p s y c h o l o g i s t s , p e i f g i o u s  h e a l i n g  p r a c t i t i o ­

n e r s ,  a n d  B u r g e o n s ;

( 7 )  " s e x u a l  e x p l o i t a t i o n ”  m e a n s / ^

( A )  p e r m i s s i o n  o r  e n c o u r a g e m e n t  t o  a  c h i l d  f o r  p r o s t i t u t i o n

r o h i b i t e d  b y  A S  1 1 . 6 6 . 1 0 ^ - ^ i 1 1 . 6 6 . 1 5 0  b y  a  p e r s o n  r e s p o n s i b l e  f o r  t h e

c h i l d ' s  w e l f a r e ;

( B )  p e r m i s s i o n ,  e n c o u r a g e m e n t ,  o r  a c t i v i t y  i n v o l v e d  i n  t h e  u n l a w f u l  

e x p l o i t a t i o n  o f  S ' d u n o r  p r o h i b i t e d  b y  A S  1 1 . 4 1 . 4 5 5  b y  a  p e r s o n  r e s p o n ­

s i b l e  f o r  t h e ^ n f n o r ’ s  w e l f a r e .  ( §  1  c h  1 0 0  S L A  1 9 7 1 ;  a m  §  6  c h  1 0 4  S L A  

1 9 7 1 ;  a n v T ' 3  c h  2 2 2  S L A  1 9 7 6 ;  a m  § §  5 6 , 5 7  c h  9 4  S L A  1 9 8 0 ;  a m  § §  8 ,  

9  c h  K J 4  S L A  1 9 8 2 )

The 1982 amendment inverted "or 
neglea" and ~vexual exploitation* in para* 
graph (1) and added paragraph (7).

Effect o f amendmenu. —  The 19o0 
amendment substituted "18* for 
“eighteen* near the middle of paragraph 
(1), and subtuuited “ 18* for *16“ in parr • 
graph 12).

NOTES TO DECISIONS

Where parent* refuae permission for 
blood transfusion becauve o f religious 
conviction, the state may intercede and 
make the child a dependent minor by the 
parents' failure to provide medical

attention under paragraph (5) of this sec­
tion, obtaining custody and thereafter 
consenting to the operation. In re 
Laustcrer, Superior Court, 3rd Jud. Diat., 
No. C?272Q (1972).

C hapter 20. Exceptional Children.
S ec tio n  
05. Purpose
10. A ssistan t*  authorised

Section
20. Standards tar assista nr* 
60. Definition*

S e c .  4 7 . 2 0 . 0 0 5 .  P u r p o s e .  ,_’ t  i t  t h e  p u r p o s e  o f  A S  4 7 . 2 0 , 0 0 5  —  

4 7 J 2 0 . 0 5 0  t o  p r o v i d e  a p p r o p r i a t e  p u b l i c  e d u c a t i o n  a n d  t r a i n i n g  f o r  t h e  

e x c e p t i o n a l  c h i l d r e n  i n  t h i s  s t a t e  w h o  h a v e  n o t  r e a c h e d  t h e  a g e  o f  

t h r e e .  T o  t h e  m a x i m u m  e x t e n t  p o s s i b l e ,  t h e  d e p a r t m e n t  s h a l l  e s t a b l i s h  

« l e a r n i n g  p r o g r a m  w h i c h  e m p h a s i z e s  i n d i v i d u a l  n e e d s ,  i s  h o m e  b a s e d ,  

a n d  i n v o l v e s  p a r e n t s  i n  t h e  e d u c a t i o n  a n d  t r a i n i n g  o i  t h e i r  c h i l d r e n .  

( J  1  c h  7 7  S L A  1 9 7 8 )

S e c .  4 7 . 2 0 , 0 1 0 .  A s s i s t a n c e  a u t h o r i z e d ,  ( a )  T h e  d e p a r t m e n t  s h a l l  

p r o v i d e  p r o f e s s i o n a l  g u i d a n c e  a n d  f i n a n c i a l  a s s i s t a n c e  t o  o r g a n i z e d  

g r o u p s  o f  p a r e n t s ,  n o n p r o f i t  c o r p o r a t i o n s ,  s c h o o l  d i s t r i c t s ,  a n d  r e g i o n a l  

e d u c a t i o n a l  a t t e n d a n c e  a r e a s  a c c o r d i n g  t s  r e g u l a t i o n s  a d o p t e d  b y  t h e



5 47.10.350 A laska Statutes Supplement 5 47.10.390

( 1 )  a f t e r  b e i n g  i n f o r m e d  o f  t h e  m i n o r ' s  r i g h t  t o  p r i v a c y ,  t h e  m i n o r  

c o n s e n t s  i n  w r i t i n g  t o  t h e  d i s c l o s u r e  o f  t h e  r e c o r d s ;

( 2 )  t h e  r e c o r d s  a r e  r e l e v a n t  t o  a n  i n v e s t i g a t i o n  o r  p r o c e e d i n g  i n ­

v o l v i n g  c h i l d  a b u s e  o r  n e g l e c t  o r  a  c h i l d  i n  n e e d  o f  a i d  p e t i t i o n ;  o r

( 3 )  d i s c l o s u r e  o f  t h e  r e c o r d s  i s  n e c e s s a r y  t o  p r o t e c t  t h e  l i f e  o r  h e a l t h  

o f  t h e  m i n o r .  ( 5  4  c h  1 4 4  S L A  1 9 8 8 )

S e c .  4 7 . 1 0 . 3 5 0 .  I m m u n i t y  f r o m  l i a b i l i t y ,  ( a )  T h e  o f f i c e r s ,  d i r e c ­

t o r s ,  a n d  e m p l o y e e s  o f  a  l i c e n s e d  p r o g r a m  f o r  r u n a w a y  m i n o r s  a r e  n o t  

l i a b l e  f o r  c i v i l  d a m a g e s  a s  a  r e s u l t  o f  a n  a c t  o r  o m i s s i o n  i n  a d m i t t i n g  a  

m i n o r  t o  t h e  p r o g r a m .

( b )  T h i s  s e c t i o n  d o e s  n o t  p r e c l u d e  l i a b i l i t y  f o r  c i v i l  d a m a g e s  a s  a  

r e s u l t  o f  r e c k l e s s n e s s  o r  i n t e n t i o n a l  m i s c o n d u c t .  ( §  4  c h  1 4 4  S L A  

1 9 8 8 )

S e c .  4 7 . 1 0 J 5 0 .  M u n i c i p a l  p o w e r s .  A u t h o r i t y  t o  e s t a b l i s h  a n d  o p ­

e r a t e  a  l i c e n s e d  p r o g r a m  f o r  r u n a w a y  m i n o r s  i s  g r a n t e d  t o  m u n i c i p a l i ­

t i e s  t h a t  d o  n o t  o t h e r w i s e  h a v e  t h a t  a u t h o r i t y .  ( §  4  c h  1 4 4  S L A  1 9 8 8 )

S e c .  4 7 . 1 0 . 3 9 0 .  D e f i n i t i o n s .  I n  A S  4 7 . 1 0 . 3 0 0  —  4 7 - 1 0 . 3 9 0

( 1 )  " l i c e n s e d  p r o g r a m  f o r  r u n a w a y  m i n o r s ”  m e a n s  a  r e s i d e n t i a l  o r  

n o n r e s i d e n t i a l  p r o g r a m  l i c e n s e d  b y  t h e  d e p a r t m e n t  u n d e r  A S  

4 7 . 1 0 . 3 1 0 ;

( 2 )  " r u n a w a y  m i n o r "  m e a n s  a  p e r s o n  u n d e r  1 8  y e a r s  o f  a g e  w h o

( A )  i s  h a b i t u a l l y  a b s e n t  f r o m  h o m e ;

( B )  r e f u s e s  t o  a c c e p t  a v a i l a b l e  c a r e ;

( C )  h a s  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  a b l e  o r  w i l l i n g  t o  

p r o v i d e  c a r e ;  o r

CD) has been physically abandoned by
( i )  b o t h  p a r e n t s ;

( i i )  t h e  s u r v i v i n g  p a r e n t ;  o r

( i i i )  o n e  p a r e n t  i f  t h e  o t h e r  p a r e n t ' s  r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  

b e e n  t e r m i n a t e d  u n d e r  A S  2 5 . 2 3 . 1 8 0 ( c )  o r  A S  4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  

r e l i n q u i s h e d .  (5 4  c h  1 4 4  S L A  I t iS)

C hapter 17. Child Protection

fraction
2 0 .  P e r t o o a  r e q u i r e d  is r e p o r t  

2 2  T n i n m f

fe e t io n
66. Penalty for £*ilun to report 
6D. Protective injunction*

23. Report* rtgxrdrag e k D J  pornography 70. I k i i n i iw a 
64. IPhotographa aad n-nty*



i 47.17.010 W e lta r je , S o c ia l S erv ices &  In s t i tu t io n s  5 47.17.020

S e c .  4 7 . 1 7 . 0 1 0 .  Purpose,

NOTES TO DECISIONS

Cited in Gerlach v. Stale. Ct. App Op.
No. 488 (File No. A-5011, 699 P 2d 358 
0985).

See. 47.17.020. Persons required to report, (a) The following 
persons who, in the performance of their occupational duties, have 
cause to believe that a child has suffered harm as a result of child 
abuse or neglect shall immediately report the harm to the nearest 
office of the department:

(1) practitioners of the healing arts;
(21 school teachers and school administrative staff members of pub­

lic and private schools;
(3) social workers;
(4) peace officers, and officers of the Department of Corrections;
(5) administrative officers of institutions;
(6) child care providers;
(7) paid employees of domestic violence and 6exual assault pro­

grams, and crisis intervention and prevention programs as defined in 
AS 18.66.900.

(b) This section does not prohibit the named persons from reporting 
cases that have come to their attention in their nonoccupational ca­
pacities, nor does it prohibit any other person from reporting a child's 
harm that the person has cause to believe is a result of child abuse or 
neglect. These reports shall be made to the nearest office of the depart­
ment.

( c )  I f  t h e  p e r s o n  m a k i n g  a  r e p o r t  o f  h a r m  u n d e r  t h i s  s e c t i o n  c a n n o t  

r e a s o n a b l y  c o n t a c t  t h e  n e a r e s t  o f f i c e  o f  t h e  d e p a r t m e n t  a n d  i m m e d i ­

a t e  a c t i o n  i s  n e c e s s a r y  f o r  t h e  w e l l - b e i n g  o f  t h e  c h i l d ,  t h e  p e r s o n  s h a l l  

m a k e  t h e  r e p o r t  t o  a  p e a c e  o f f i c e r .  T h e  p e a c e  o f f i c e r  s h a l l  t a k e  i m m e ­

d i a t e  a c t i o n  t o  p r o t e c t  t h e  c h i l d  a n d  s h a l l ,  a t  t h e  e a r l i e s t  o p p o r t u n i t y ,  

n o t i f y  t h e  n e a r e s t  o f f i c e  o f  t h e  d e p a r t m e n t .

( d )  T h i s  s e c t i o n  d o e s  n o t  r e q u i r e  a r e l i g i o u s  h e a l i n g  p r a c t i t i o n e r  t o  

r e p o r t  as n e g l e c t  of  a  c h i l d  t h e  f a i l u r e  t o  p r o v i d e  m e d i c a l  a t t e n t i o n  t o  

t h e  c h i l d  i f  t h e  c h i l d  i s  p r o v i d e d  t r e a t m e n t  s o l e l y  b y  s p i r i t u a l  m e a n s  

t h r o u g l ]  p a y e r  i n  a c c o r d a n c e - w i t h  t h e  t e n e t s  a n d  p r a c t i c e s  o f  a r e c o g -  

n i x e d  c h u r c h  o r  r e l i g i o u s  d e n o m i n a t i o n  b y  a n  a c c r e d i t e d  p r a c t i t i o n e r  

o f  t h e  c h u r c h  o r  d e n o m i n a t i o n .

( e )  A  p e r s o n  l i s t e d  i n  ( a )  o f  t h i s  s e c t i o n ,  w h o  i n  t h e  p e r f o r m a n c e  o f  

t h e  p e r s o n ’ s  o c c u p a t i o n a l  d u t i e s  h a s  c a u s e  t o  b e l i e v e  t h a t  a  c h i l d  h a s  

s u f f e r e d  h a r m  a s  a  r e s u l t  o f  a b u s e ,  s h a l l  p r o m p t l y  r e p o r t  t h e  h a r m  t o  

t h e  n e a r e s t  l a w  e n f o r c e m e n t  a g e n c y  i f  t h e  p e r s o n  m a k i n g  t h e  r e p o r t

( 1 )  h a s  c a u s e  t o  b e l i e v e  t h a t  t h e  h a r m  w a s  c a u s e d  b y  a  p e r s o n  w h o  i s  

n o t  r e s p o n s i b l e  f o r  t h e  c h i l d ' s  w e l f a r e ;  o r  ( 2 )  i s  u n a b l e  t o  d e t e r m i n e  ( A )

7 5

2 2
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w h o  c a u s e d  t h e  h a r m  t o  t h e  c h i l d ;  o r  ( B )  w h e t h e r  t h e  p e r s o n  w h o  i s  

b e l i e v e d  t o  h a v e  c a u s e d  t h e  h a r m  h a s  r e s p o n s i b i l i t y  f o r  t h e  c h i l d ' s  

w e l f a r e .  I f  t  p e r s o n  m a k i n g  a  r e p o r t  u n d e r  t h i s  s u b s e c t i o n  c a n n o t  

r e a s o n a b l y  c o n t a c t  t h e  n e a r e s t  l a w  e n f o r c e m e n t  a g e n c y ,  a n d  i m m e d i ­

a t e  a c t i o n  a p p e a r s  n e c e s s a r y  f o r  t h e  w e l l - b e i n g  o f  t h e  c h i l d ,  t h e  p e r s o n  

s h a l l  m a k e  t h e  r e p o r t  t o  t h e  n e a r e s t  o f f i c e  o f  t h e  d e p a r t m e n t .  T h e  

d e p a r t m e n t  s h a l l  t a k e  i m m e d i a t e  a c t i o n  t o  p r o t e c t  t h e  c h i l d  a n d  s h a l l ,  

a t  t h e  e a r l i e s t  o p p o r t u n i t y ,  n o t i f y  t h e  n e a r e s t  l a w  e n f o r c e m e n t  

a g e n c y .  I n  t h i s  s u b s e c t i o n ,  " a b u s e "  m e a n s  t h e  p h y s i c a l  i q j u r y ,  s e x u a l  

a b u s e ,  s e x u a l  e x p l o i t a t i o n ,  o r  m a l t r e a t m e n t  o f  a  c h i l d  b y  a n y  p e r s o n  

u n d e r  c i r c u m s t a n c e s  t h a t  i n d i c a t e  t h a t  t h e  c h i l d ' s  h e a l t h  o r  w e l f a r e  i s  

h a r m e d  o r  t h r e a t e n e d .  t §  1  c h  1 0 0  S L A  1 9 7 1 ;  a m  § 9  4 ,  5  c h  1 0 4  S L A  

1 9 8 2 ;  a m  E . O .  N o .  5 5 ,  §  4 2  ( 1 9 8 4 ) ;  a m  § §  8  —  1 0  c h  3 9  S L A  1 9 8 5 ;  a m  

§  2  c h  1 1 4  S L A  1 9 8 6 )

Effect o f Amendment*. —  The 1985 
amendment rewrote lubaecuoru (a) and 
<b> and added rubsecuon id).

The 1986 amendment added rub*ection
<f).

S e c .  4 7 . 1 7 . 0 2 2 .  T r a i n i n g ,  ( a )  A  p e r s o n  e m p l o y e d  b y  t h e  s t a t e  w h o  

i s  r e q u i r e d  u n d e r  t h i s  c h a p t e r  t o  r e p o r t  a b u s e  o r  n e g l e c t  o f  c h i l d r e n  

s h a l l  r e c e i v e  t r a i n i n g  o n  t h e  r e c o g n i t i o n  a n d  r e p o r t i n g  o f  c h i l d  a b u s e  

a n d  n e g l e c t .

( b )  E a c h  d e p a r t m e n t  o f  t h e  s t a t e  t h a t  e m p l o y s  p e r s o n s  r e q u i r e d  t o  

r e p o r t  a b u s e  o r  n e g l e c t  o f  c h i l d r e n  s h a l l  p r o v i d e

" ( 1 )  i n i t i a l  t r a i n i n g  r e q u i r e d  b y  t h i s  s e c t i o n  t o  e a c h  n e w  e m p l o y e e  

d u r i n g  t h e  e m p l o y e e ’ s  f i r s t  s i x  m o n t h s  o f  e m p l o y m e n t ,  a n d  t o  a n y  

e x i s t i n g  e m p l o y e e  w h o  h a s  n o t  r e c e i v e d  e q u i v a l e n t  t r a i n i n g ;  a n d

( 2 )  a p p r o p r i a t e  i n - s e r v i c e  t r a i n i n g  r e q u i r e d  b y  t h i s  s e c t i o n  a s  d e t e r ­

m i n e d  b y  t h e  d e p a r t m e n t .

( c )  E a c h  d e p a r t m e n t  t h a t  m u s t  c o m p l y  w i t h  ( b )  o f  t h i s  s e c t i o n  s h a l l  

d e v e l o p  a  t r a i n i n g  c u r r i c u l u m  t h a t  a c q u a i n t s  i t s  e m p l o y e e s  w i t h

( 1 )  l a w s  r e l a t i n g  t o  c h i l d  a b u s e  a n d  n e g l e c t ;

( 2 )  t e c h n i q u e s  D o r  r e c o g n i t i o n  a n d  d e t e c t i o n  o f  c h i l d  a b u s e  a n d  n e ­

g l e c t ;

( 3 )  a g e n c i e s  a n d  o r g a n i z a t i o n s  w i t h i n  t h e  s t a t e  t h a t  o f f e r  a i d  o r  

s h e l t e r  t o  v i c t i m s  a n d  t h e  f a m i l i e s  o f  v i c t i m s  o f  c h i l d  a b u s e  o r  n e g l e c t ;  

a n d

(4) p r o c e d u r e s  f o r  r e q u i r e d  n o t i f i c a t i o n  o f  s u s p e c t e d  a b u s e  o r  n e ­

g l e c t .

( d )  E a c h  d e p a r t m e n t  t h a t  m u s t  c o m p l y  w i t h  ( b )  o f  t h i s  s e c t i o n  s h a l l  

f i l e  a  c u r r e n t  c o p y  o f  i t s  t r a i n i n g  c u r r i c u l u m  a n d  m a t e r i a l s ,  w i t h  t h e  

C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t .  A  d e p * ^ m e n t  m a y  

s e e k  t h e  t e c h n i c a l  a s s i s t a n c e  o f  t h e  c o u n c i l  o r  t h e  D e t r i m e n t  o f  

H e a l t h  a n d  S o c i a l  S e r v i c e s  i n  t h e  d e v e l o p m e n t  o f  i t s  t r a i n i n g  p r o ­

g r a m .  ( 8  1  c h  1  S L A  1 9 8 G )
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5  4 7 . 1 7 . 0 2 3  W e u a r e ,  S o c i a l  S e r v i c e s  4 c I n s t i t u t i o n s  S  4 7 . 1 7 . 0 6 4

S e c .  4 7 . 1 7 . 0 2 3 .  R e p o r t s  r e g a r d i n g  c h i l d  p o r n o g r a p h y .  A  p e r ­

s o n  w h o ,  i n  t h e  c o u r s e  o f  p r o c e s s i n g  o r  p r o d u c i n g  v i s u a l  o r  p r i n t e d  

m a t t e r ,  e i t h e r  p r i v a t e l y  o r  c o m m e r c i a l l y ,  h a s  r e a s o n  t o  b e l i e v e  t h a t  

t h e  m a t t e r  v i s u a l l y  d e p i c t s  a  c h i l d  e n g a g e d  i n  c o n d u c t  d e s c r i b e d  i n  A S

1 1 . 4 1 . 4 5 5 ( a )  s h a l l  p r o m p t l y  r e p o r t  t h i s  t o  t h e  n e a r e s t  l a w  e n f o r c e m e n t  

a g e n c y ,  a n d  p r o v i d e  t h e  l a w  e n f o r c e m e n t  a g e n c y  w i t h  a l l  i n f o r m a t i o n  

k n o w n  a b o u t  t h e  n a t u r e  a n d  o r i g i n  o f  t h e  m a t t e r .  ( 5  1 1  c h  3 9  S L A  

1 9 8 5 )

S e c .  4 7 . 1 7 . 0 2 2 .  D u t i e s  o f  p u b l i c  a u t h o r i t i e s .

NOTES TO DECISIONS

Reliance on * * x u a j i b u x  report fo r S u it . C t App. Op. No. 638 (File No 
purpo«ci of In itia ting prosecution U A-717), P1A (1986).
not prohibited by thia **cuon. Strehl v.

S e c .  4 7 . 1 7 . 0 3 0 .  A c t i o n  o n  r e p o r t s ;  t e r m i n a t i o n  o f  p a r e n t a l  

r i g h t s .

NOTES TO DECISIONS

Cited in GerUch v. Sute. Ct. App. Op.
No 46S (File No. A-501), 699 P.2d 358 
(JQEJ).

S e c .  4 7 . 1 7 . 0 4 0 .  C e n t r a l  r e g i s t r y ;  c o n f i d e n t i a l i t y .

NOTES TO DECISIONS

Cited in Gerlaeh v. State, C t App. Op.
No. 468 (File No. A-501), 699 P.2d 358 
(1985).

S e c .  4 7 . 1 7 . 0 6 0 .  E v i d e n c e  n o t  p r i v i l e g e d .

N O T E S  T O  D E C I S I O N S

"Jud ic ia l pr oceeding". —  Tbe phraae under AS 47.10.010 S u it ▼. Wethrrbom. 
"Judicial proceeding related to a report C t App. Op. No. 375 (File No. 7768), 683 
made under thia chapter* in thia ardion p jd  269 (1984).
•aly retera to child protection proceeding!

S e c .  4 7 . 1 7 . 0 6 4 .  P h o t o g r a p h s  a n d  x - r a y c .  ( a )  T h e  d e p a r t m e n t  o r  

a  p r a c t i t i o n e r  o f  t h e  h e a l i n g  a r t a  m a y ,  w i t h o u t  t h e  p e r m i s s i o n  o f  t h e  

p a r e n t s ,  g u a r d i a n ,  o r  c u s t o d i a n ,  t a k e  t h e  f o l l o w i n g  a c t i o n s  w i t h  r e ­

g a r d  t o  a  c h i l d  b e l i e v e d  t o  h a v e  s u f f e r e d  p h y s i c a l  h w m  a s  a  r e s u l t  o f  

c h i l d  a b u s e  o r  n e g l e c t :

( 1 )  t a k e  o r  h a v e  t a k e n  p h o t o g r a p h s  o f  t h e  a r e a s  o f  t r a u m a  v i s i b l e  o n  

t h e  c h i l d ;  a n d
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5 47.17.068 A laska Statutes Supplement 5 47.17.070

(2) if medically indicated, have a radiological examination of the 
child performed by a person who is licensed to administer a radiologi­
cal examinationr

(b) The department or a practitioner of the healing arts shall notify 
the parents, guardian, or custodian of a child as soon as possible after 
taking action under (a) of this section with regard to the child. (5 7 ch 
104 SLA 1982; am 5 12 ch 39 SLA 1985)

E ffect o f  am en d m en t!. —  The 1985 
amendment rewrote this aecUon.

Sec. 47.17.068. Penalty for failure to report A person who 
knowingly fails or refuses to report as required under AS 47.17.020 or 
47.17.023 is guilty of a class B misdemeanor. (5 7 ch 104 SLA 1982; 
am 5 13 ch 39 SLA 1985)

E ffect o f  am end  m e n u . — The 1985 
am endm ent rewrote ih u  lection.

Sec. 47.17.069. Protective injunctions, (a) A court may enjoin or 
limit a per n from contact with a child if the attorney general estab­
lishes by a preponderance of the evidence that the person

(1) has 6exua)ly abused a child;
(2) has physically abused a child; or
(3) has engaged in conduct that constitutes a clear and present 

danger to the mental, emotional, or physical welfare of a child.
Cb) This section does not limit the authority of the attorney general 

or the'court to act to protect a child. (§ 14 ch 39 SLA 1985)
Sec. 47.17.070, Definitions. In this chapter
(1) "child" means a person under 18 years of age;
(2) "child abuse or neglect" means the physical injury or neglect, 

sexual abuse, sexual exploitation, or maltreatment of a child under 
the age of 18 by a person who is responsible fcr the ehild’s welfare 
under circumstances which indicate that the child’s health or welfare 
is harmed or threatened thereby;

(3) "child care provider” means sn adult individual, or an employee 
of an organization, who provides care and supervision to a child for 
compensation;

(4) "department" means the Department of Health and Social Ser­
vices;

(5) "institution" means a private or public hospital or other facility 
providing medical diagnosis, treatment, or care;

(6) "neglect" means the failure to provide necessary food, care, 
clothing, shelter, or medical attention for a child;

(7) "organization" means a group or entity that provides care and 
supervision for compensation to a child not related to the caregiver,
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and includes a child care facility, pre-elementary school, head stain- 
center, child foster home, residential child care facility, recreation 
program, children's camp, and children’s club;

(8) "person responsible for the child's welfare" means the child's 
parent, guardian, foster parent, a person responsible for the child’s 
care at the time of the alleged child abuse or neglect, or a person 
responsible for the child's welfare in a public or private residential 
agency or înstitution;

(9) "practitiSWr of the healing arts" includes chiropractors, dental 
bygienista, dentists, health aides, nurses, nurse practitioners, occupa­
tional therapists, occupational therapy assistants, optometrists, osteo­
paths, naturopaths, physical therapists, physical therapy assistants, 
physicians, physician’s assistants, psychiatrists, psychologists, psy­
chological associates, audiologists licensed under AS 08.11, hearing 
aid dealers licensed under AS 08.55, religious healing practitioners, 
and surgeons;

(10) "sexual exploitation" includes
(A) allowing, permitting, or encouraging a child to engage in prosti­

tution prohibited by AS 11.66.100 — 11.66.150, by a person responsi­
ble for the child’s welfare;

(B) allowing, permitting, encouraging, or engaging in activity pro­
hibited by AS 11.41.455(a), by a person responsible for the child's 
welfare. (§ 1 ch 100 SLA 1971; am 5 6 ch 104 SLA 1971; am § 3 ch 
222 SLA 1976; am 55 56, 57 ch 94 SLA 1980; am §§ 8. 9 ch 104 SLA 
1982; am §§ 15, 16 ch 39 SLA 1985; am S 8 ch 56 SLA 1986; am $ 3 
ch 114 SLA 1986; am 5 14 ch 131 SLA 1986; am § 31 ch 2 FSSLA 
1987)

i  47.17.070 W e lfa re , S o c ia l S erv ices & In s t i tu t io n s  5 47.17.070

The third 1986 amendment inserted 
‘ •ud io lo fiiti licensed under AS 08.11, 
hearing aid dealers licenaed under AS 
06.55," near the end of paragraph (9).
The 19S7 amendment, effective Janu­

ary 1,1988, in paragraph (9) inamed ■oc­
cupational therapist*. occupational ther­
apy aaaiatanu* and "physical therapy u -  
aislanu*

C hapter 23. Child Support Enforcem ent Agency.

flection
75. Employment Worms tieo 
100. A ll persona may uu  agency 
105. Audit of collections 
125 Accounting and disposition of federal 

receipt* and agency collection*
155 Limitation on anion* la establish 

child support obligation 
M0. Power of agency U administratively

Reviser's notes. —  Reorganised in 
1985 to alphsbrtue the defined term*.
Effect o f amendments. —  The 1985 

amendment rewrote paragraph i9) and 
added paragraphs (3), (7), and (8).

TVs first JD6C amendment in paragraph 
(9) inesrlad "nataropalhs."

3 k r m et md 1966 
U0I.

20. Doties aad rmpooaibiliUes of the 
agency

22. Enforce meat iw y— H freon other 
etatea

25. Rate* of interact >
45. DetermisaUon of support obligation 
CO. Order of support 
G . Income withholding order foe sup­

port

79
26



ANCHORAGE SCHOOL DISTRICT 
Health Services Department

REFERRAL TO: DIVISION OF FAMILY AND YOUTH SERVICES
550 W. 8th Avenue Suite 201 OR 11723 Old Glenn Hwy. ft 113
Anchorage. AK. 99501 Eagle River, AK. 99*577
Telephone: 276-1450 Telephone: 694-9546

Telephone report made t o : ____________  _ _ _  on __________________
(c irc le  t i t le : in  L ike pe rro n , casewo rke r, supe rv iso r) (d a te / t im e )

Name of student referred:____________________________________________________

Birthdate:  Sex  Grade in school:
Parent names:   ____
Home address:____________________________________________________________
Home telephone: _____________________________________  Work telephone:.
Siblings if knovj:  __________________________
Briefly state reason for ..the ..referral:

Circle service requested: home assessment, parent contact, meeting at school, immediate ivestigation 
Referral made by:

(name and title) , (phone number)

Name of R eporter to  r a n i i  confidential: Yes  No   ____ ;___________
(School)

Tn he completed bv the principal or designee:
A written report was mailed to the Division of Family and Youth Services.

UJ 6- <
Oral report to Police
Yes  No  (Principal/designee signature) (Date/Time)
isuibute copies to: 1, Original to Division of Family and Youth Services

2, Copy to principal's child abuse neglect file
(do not place in student file; do not transfer the report)

ASD Form #326 (Rev. 10/89)



A.S.D. Policy Manual.......Students and Student Personnel Services

471.2 List of Names of Students

Senior high school principals may prepare a list of the 
names and addresses of potential graduates.each year. 
This list may be released to organizations, agencies, 
Institutions, or groups who, In the judgment of the 
Superintendent may offer opportunities or benefits to 
students. A student who does not wish to have his/her 
name and/or address on this list may prevent Its 
Inclusion as provided by Section 344.34 (h) of this 
policy manual.

471.3 Supervision of Students After Regular School Hours

No student or group of students shall remain in the 
school building after dismissal time except when under 
the supervision of an authorized person.

471.4 Student Interviews

a  Any person who seeks to confer with a studeni In 
school or on the school grounds or to take a child 
from school, or who telephones or leaves directions 
as to where a student must meet another person, 
must provide positive Identification to the 
principal before such a request can be granted. In 
every Instance such requests should be referred to 
the principal or his/her assistant In charge. 
Principals are responsible for the enforcement of 
this regulation and for Informing clerks, 
custodians, and teachers concerning the full 
Implications of this rule.....

b. Individual students may not be Interviewed by any 
person, except an employee of the District, without 
the approval of the principal, the permission of the 
parent/ guardian, If possible, and in the presence 
of the principal or his/her representative.

c. No principal shall orant such an interview unless 
he/she deems it essential to the welfare of the 
student or as may be required by police, official 
agency, or court officials. When Interviews are 
conducted by police, official agency, or court 
officials the principal should be prtsent.

400-28
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A.S.D. Policy Manual Students and Student Personnel Services

(
In cases where a properly identified agency of the 
Alaska Department of Health and Social Services or 
other law enforcement agency seeks to interview a 
student who is believed to be the victim of 
abandonment, neglect, abuse, or sexual abuse as 
defined In As 47.10.142(a) or is believed to be a 
chifd In need of aid as defined in AS 47.10.010 (a) 
(2), the principal may permit the student to be 
Interviewed without prior notification to the 
student's parent or guardian and without .he 
principal being present. Such an interview may be 
granted pursuant to procedures established by the 
superintendent.

(Section 471.4 (d) - Approved by School Board on 
January 10, 1983)

Parental custody Is limited to officially listed 
parents or guardians. A child may not be 
Interviewed by a legally estranged parent excent in 
the presence of the principal and with the consent 
of the legal parent or guardian.

471.5 Student Messengers

Students may not perform errands or act as messengers 
between buildings during school hours without the 
approval of the principal and without the permission of 
the parents/guardians. This permit must be in writing 
and kept on file In the principal's office. Student 
messenger service is permitted only for a very specific 
need such as the transmission of emergency reports, 
etc., that would take too much time to go through the 
regular District mall.

(Section 471.6 Deleted by School Board on June 25. 
1984 • See Section 451)

472. The School's Responsibility to Needy Children

472.1 Extent of the School's Responsibility

tt te the policy of the Board that no child shall be 
deprived of any of the opportunities or benefits offered 
by the program of Instruction of the public schools 
because of the financial difficulties of his/her family. 
Therefore, provisions shall be made for assistance to 
such students for materials for Instruction, 
extracurricular activity fees, etc.

400-29
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ATTACHMENT 4|

i'EMO-A.'i'DUM OF AGREEMENT :

\
WHEREAS, the State of Alaska, Dep ar tm en t cf Health & Social 

Services. Division of Family and Ycutn Services has the cuty to 

investigate suspected cases of child ab an donment, neglect, abuse, 

and sexual abuse; and

WHEREAS, various employees of .he A nc h or a ge  School D is tr i ct  are 

requirec by statute (AS 47 .17 .020(a)(2)) and school board poli cy (School 

Board Policy Section 474.1) to report cases of s uspected abuse or 

neglect; and

WHEREAS, the D is tr ict  has r es po nsibility to protect students and 

their parents from unwarr an te d invasions cf privacy cr interference with 

the pare nt /c hi ld  relationship; and

WHEREAS, child abuse and neglect ( i n d u c i n g  sexuai abuse) are 

recognized as signif ic an t societal problems which are very d ifficult tc 

detect and investigate; and

WHEREAS, the School District and the Division desire to cooperate 

to the end of pr ot ecting children from abuse and neglect w i t h o u t  

interfering un ecessarily with the p ar ent/ ch .I d relationship;

NOW, THEREFORE, the parties agree as follows;

1. Reports Initiated by the School D i s t r i c t . In cases where 

employees of the school district have cause to believe that a child has 

suffered harm as the result of abuse or neglect, c report shall be made 

immediately to the D ep artment of Health & Social Services, Di vision of 

Family and Youth Services in Anchorage. The District will cooperate 

with the Divisi on  in the Division's investigation. The student who is

1 .

30



believed tc have been abused cr n e o’iecsed m ay  be interviewed ct s e e d  

without prior notification to cr pe rm iss io n from the student's parent/

s

guardian, w he re  in the opinion cf the Division, such an interview 

appears to be in the best interests cf tr.e child. A r e p r e s e r ta:iva c* 

the District (i.e. the principal or designee) shall be present at any 

interview unless the Division informs the Di strict in wri ti ng  cf its 

belief that the presence cf the Distri ct  r ep re se nt at iv e would be 

detrimental to the interview. Where the inter vi ew  occurs w ithout the 

prior knowledge cf the student's p a r e n t / g u a r d i a n , it shall be the 

re sp onsibility cf the Division to make a di ligent e ffo rt  to notify d e  

parents of the. interview regardless of the c onclusions drawn frc-r the 

interview as soon as feasible after the interview but not later tr.ar, 

10:00 p.m. cr. the day whe n the interview occurs.

2. Investigations Initiated by N o n- Di st ri ct  S o u r c e s . In cases 

where the Division has received a report indicating that a student ray 

be the vi ctim of abuse cr negiect based upon information and reports r.c 

originating with School District employees, the District will permit an 

inter vi ew  of the student without per mission of the pa rent/gu ar dia n c d y  

upon written certifi ca ti on by the Depa rt men t as to t k e following:

a. That the Division has received a report indicating that

the student ma y be the v ic ti m of abuse or neglect.

b. That the interview is necessary tc make a de termination

as to w he th er  or not abuse or neglect has occurred.

c. That the proposed inte rv ie w is in the best interest cf 

the child.

2
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d. That tr.e Division will m a k e  a d il igent effort to notify 

'the parent/c ua rci ar  that the i nt er vie w o cc urred as seen as

%
feasible after the co nclusions cf the interview but net later 

that 1C:00 p.m. cr the day w n e n  the interview occurs.

A  reprc-sertative cf the School D is tr ict  (i.e. the principal or desicnee} 

shall be cc-rmittec to be present at any such interview unless the 

Division informs the Di strict in w r it in g  of its b eli ef that the presence 

of the District repres en ta ti ve  would be detrimental to the interview.

3. In any case wh er e a r e pr ese nt at iv e of the D e par tme nt  informs 

the District in w r it i ng  that emerg en cy c u st o dy  of a student is being 

asserted pursuant to AS 47.10.142, the D i s t r i c t  shall immeciareiy 

relinquish custody cf the student to the repr es en tat iv e cf the Division. 

In all such cases, it shall be the r e s p o n s i b i l i t y  cf the Division to 

notify the p ar ent/ cu ar di an  as scon as p ra c t i c a b l e  that the Di vi si on  has 

assumed custody cf the child.

4. A stucer.t who is be lievec to possess information relative tc 

child abuse cr neglect, but who is not be lie ve d tc be the object cf such 

abuse or neglect may not be interviewed in school relative to such 

information wit ho ut  * court order or w i t h o u t  prior not if ic ati on  to and 

approval from the student's parent/guarcian.

5. Nothing in this agreement is intended to limit the Division's 

a uthority unaer AS 47 .10.142 to take e me r g e n c y  custody of c hildren who 

are the victims of abuse or neglect.

6. The State of Alaska agrees to defen d and hold the School 

District, its officers, employees, agents, and insurers, harmless from 

any cl a im  pertaining tc an interview or as s um pt io n  cf custody which

3
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migr,: be asserted by or on behalf of any student who is interviewed or 

taken into cu st od y at school without the presence of a cistrict

t
representative under Section 1 hereof or who is interviewed cr taken 

in:: custccy ct school w it ho u t the presence of a district representative 

or wit ho ut  prior parental notification pursuant to Section 2 or 3 

hereof.

7. This ag reement may be term in at ed  at any time upcr, written 

notification by e it he r party to the o th e r party. The a gr ee me nt  may te 

amended in writ in g uoon mutual a greement of the parties.

DATED at Anchorage, Alaska this  fj_  cay of ? r y ,

1 9 5 3 ,

STATE OF ALASKA 

Department cf Health & 

Social Services

n  :  i

A NCH O RA GE  SCHOOL D IS TR IC T

B y :

E. E. (Gene; Devis 

Superintendent of Scncols

Approv ed  as to from. 

Department of Law

A ss is ta nt  A t t or ne y  Generai

Approv ed  as to form.

Hellen & Partnow, P.C.

Counsel for An ch o ra ge  

Sfliocy/j*. strict

u p s ----
Peter C. Partnow

i 4
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ANCHORAGE SC H O O L DISTRICT  

CHILD A BU SE TRAINING

Child Abuse Training was provided a t _________________________
(Name of School)

on________________________________ by__________________________
(Date) (Nurse/Trainer)

for the following individuals:

FIRST NAME LASINA.ME

Elaass return, this form tc? Staff. Development

34



ATTACHMENT 6 

(CHILD ABUSE & NEGLECT REPORTING FORM) 

-  SAMPLE -
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Attachment 7

C hapter 65. Offenses Against Public Convenience.

Secs. 11.65.010 — 11.65.020. [Renumbered as AS 30.50.020 and 
30.50.010.]

Sec. 11.65.030. Tampering with posted notices. [Repealed. § 21 ch 
166 SLA 1973.]

C hapter 66. Offenses Against Public H ealth and 
Decency.

Article
1. Prostitution and Related Odenses (§§ 11.66 100 — 11.66.1501
2. Gambling Offenses i$9 11.66.200 — 11.66.2801

Article 1. Prostitution and Related Offenses.

§ 1 1 .6 5 .0 1 0  C r im in a l Law  § 1 1 .6 6 .1 0 0

S ec tio n
ICO. Prostitution
110. Prom oting prostitution in the first 

degree
120. Prom oting prostitution in the second 

degree

NOTES TO

M u nic ipa l o rd in a n c e s  n o t p ro h ib ­
ited . — The enactm ent of this article does 
not prohibit municipal ordinances penal­
izing the solicitation of prostitutes by pu­
tative customers. M unicipality of Anchor­
age v. Afualo, 657 P.2d 407 (Alaska Ct. 
App. 1983).

There is nothing in th is article which

Section
130. Promoting prostitution in the third 

degree
140. Corroboration of certain  testimony 

not required 
150. Definitions

D ECISION S

would support an  inference th a t the legis­
la tu re  sought to encourage men to patron­
ize prostitutes nor is there any indication 
in  this article th a t  the legislature sought 
statew ide uniform ity in regu lating  com­
mercial sexual relations. M unicipality of 
Anchorage v. Afualo, 657 P.2d 407 
(Alaska Ct. App. 1983).

I
C o lla te ra l re fe ren ces . — 63A Am. 

Ju r . 2d, Prostitution, § 1 e t seq.
27 C.J.S.. Disorderly Houses. 5 1 et 

seq.; 73 C.J.S., Prostitution. § I e t seq.
C onstitu tionality  and construction of 

pandering acts. 74 ALR 311.

V alidity and construction of s ta tu te  or 
ordinance proscribing solicitation for pur­
poses of prostitution, lewdness, or assig­
nation — modem cases, 77 ALR3d 519.

S ec . 11.66.100. P r o s t i t u t i o n ,  (a) A person com m its th e  crime of 
p ros ti tu tion  if the person engages in or agrees or offers to engage in 
sexual conduct in re tu rn  for a fee.

(b) P rostitu tion  is a  class B misdemeanor. (§ 8 ch 166 SLA 1978)

I

A
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§ 11.66.110 A laska Statutes § 11.66.110

NOTES TO D EC ISIO N S

C om m on law . — The keeping of a 
bawdyhouse was a misdemeanor a t com* 
mon law. whereas fornication and prosti­
tution were not. Eleazar v. United States. 
16 Alaska 561. 241 F.2d 385 i9lh Cir. 
1956). (Decided under former AS 
11.40.220.)

T h is  sec tion  is n o t ir reco n c ilab le  
w ith  a  m un ic ip a l o rd in a n c e  prohibiting 
the solicitation of prostitutes by putative 
customers. M unicipality of Anchorage v. 
Afualo, 657 P.2d 407 (Alaska Ct. App. 
1983).

A ctual p ay m en t of a  fee is n o t re ­
q u ire d ; an act of prostitution is complete

when an offer is extended or an agree­
m ent made to encage in sexual conduct in 
re tu rn  for a fee. G anbav v. State. 658 P.2d 
1350 (Alaska Ct. App. 1983).

P ro o f . — Custom er's testimony th a t he 
agreed to purchase sexual favors for sum 
of S200. his testimony that he charced the 
purchase price using his VISA card, and 
the VISA charge slip itself, were all 
highly probative of w hether an agreem ent 
or offer to engage in sexual conduct in re­
tu rn  for a fee was in fact made. Uaribav v 
S tate , 658 P.2d 1350 'A laska Ct. App. 
1983).

C o lla te ra l re fe ren ces . — Prostitution moral purposes. 18 ALR 186: 66 ALR 478;
as vagTancv, 14 ALR 1501. 86 ALR 263.

E ntrapm ent to procure women for im-

Sec. 11.66.110. P r o m o t in g  p r o s t i t u t i o n  in  th o  f i r s t  d e g re e ,
(a) A person commits the crime of prom oting prosti tu tion  in the first 
degree if the person

(1) induces or causes a  person to engage in prosti tu tion  through the 
use of force;

(2) as o ther th an  a patron  of a prostitu te ,  induces or causes a person
under 16 years  of age to engage in prostitu tion; or

(3) induces or causes a  person in t h a t  person’s legal custody to e n ­
gage in prostitution.

(b) In a  prosecution under  (a)(2) of th is  section, i t  is not a defense 
th a t  the  defendant reasonably  believed t h a t  the person induced or 
caused to engage in prostitu tion  was 16 years  of age or older.

(c) Except as provided in (d) of this section, p rom oting prostitu tion  
in the  first degree is a  class B felony.

(d) A person convicted under (a)(2) of th is  section is guilty  of a class 
A felony. (§ 8 ch 166 SLA 1978; am  §§ 1, 2 ch 50 SLA 1983)

NOTES TO  D EC ISIO N S

P ro m o tin g  p ro s titu tio n  an d  m an ag ­
ing p ro s titu tio n  e n te rp rise . — Punish­
ment for inducing or causing a person un­
der the age of 16 to engage in prostitution 
(AS 11.06.110(a)(2)) and for managing, 
supervising, controlling or owning a pros­
titution enterprise (AS 11.66.120(an 1)) 
did not violate double jeopardy since the 
ofTenses proscribed by the two sta tu tes in ­
volve different in tents and different con­
ducts and differing societal interests are

furthered. Bell v. S ta te . 668 P.2d 829 
(Alaska Ct. App. 1983).

P re c lu d in g  m is ta k e  of age as d e ­
fense . — Subsection lb) of this section, 
which expressly dispenses with mistake of 
age as a defense to promoting prostitution 
in the first degTee. does not violate due 
process of law. Bell v. S tcte. 668 P.2d 829 
(Alaska Ct. App. 1983).

U nder the Revised Alaska Crim inal 
Code, it is defendant's intentional pro-



« § 11.66.120 Cr im in a l L aw § 11.66.120

cureraent of a person under rhs ;ge  of 16 
years for prostitu tion  th a t renders him li­
able for first-degree promoting, regardless 
of his actual aw areness of th a t person’s 
age. Bell v. S ta te , 668 P.2d 829 (Alaska 
Ct. App. 1983).

The act of procuring another for pur­
poses of prostitu tion  is malum  in se, w ith­
out regard to the age of the person pro­
cured, and thus, in a prosecution for pro­
curing a person under the age of 16 years, 
the in ten t to procure satisfies the minimal 
constitutional requirem ent of crim inal in­
tent. Bell v. S tate , 668 P.2d 829 (Alaska 
Ct. App. 1983).

F o r  case  co n s tru in g  fo rm er s ta tu te  
p ro h ib itin g  im p o rtin g  o r  ex p o rtin g  fe­
m ales fo r im m oral p u rp o se s , see State 
v. Adkerson. 403 P.2d 673 Alaska 1965).

F o r  case  co n stru in g  fo rm er p ro c u re ­
m en t s ta tu te , see Johnson v. S tate. 501 
P.2d 762 (Alaska 1972).

S en ten ce  fo r p ro cu rem en t up h e ld . 
— See Price v. S tate, 565 P.2d 858 
(Alaska 1977).

F o r  case  co n s tru in g  fo rm e r s ta tu te  
co n ce rn in g  n ecessa ry  ev id en c e  for 
p ro s titu tio n  o r  seduc tion , see Johnson 
v. S tate. 501 P.2d 762 lA laska 19721.

C o lla te ra l re fe re n c e s . — Transport­
ing female for purpose of prostitution. 74 
ALR 330.

Woman conniving or consenting to own 
transportation, 84 ALR 376.

Sec. 11.66.120. P r o m o t in g  p ro s t i t u t i o n  in  th e  s e c o n d  d e g re e ,
(a) A person commits the crime of promoting prostitution in the sec­
ond degree i f  the person

(1) m anages ,  supervises, controls, or owns, e i th e r  alone or in associ­
ation with  o thers,  a p rostitu tion en terprise  o ther th an  a place of pros­
titution; or

(2) procures or solicits a patron for a  prostitute .
(b) P rom oting  prostitu tion in the second degree is a class C felony. 

(§ 8 ch 166 SLA 1978)

N OTES TO D EC ISIO N S

a

P ro m o tin g  p ro s titu tio n  a n d  m an ag ­
in g  p ro s titu tio n  e n te rp r is e . — Punish­
m ent for inducing or causing a person un­
der the age of 16 to engage in prostitution 
(AS 11.66.110(a)(2)) and for managing, 
aupervising, controlling or owning a pros­
titution enterprise (AS 11.66.120(a)(1)) 
did not violate double jeopardy since the 
offenses proscribed by the two sta tu tes in­
volve different in ten ts and different con­
ducts and differing societal in terests are 
furthered. Bell v. S tate. 668 P.2d 829 
(Alaska Ct. App. 1983).

F o r  ca se  c o n s tru in g  fo rm er s ta tu te  
p ro h ib it in g  so lic itin g  or procuring for 
purpose of prostitution, see Plas v. S tate, 
598 P.2d 966 (Alaska 1979).

In s tru c tio n . — Trial court did not e rr 
in refusing to give instruction requiring 
sta te  to prove th a t prostitution enterprise 
involved in case was of an ongoing nature. 
G aribay v. S tate, 658 P.2d 1350 (Alaska 
Ct. App. 1983).

C o lla te ra l re fe re n c e s . — Separate 
acts of taking earnings of or support from

prostitute as separate or continuing of­
fenses of pimping. J  ALIUlh 1195.
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38



§ 11.66.130 A laska Statutes § 1 1 . 6 6 . 1 3 0

S ec .  11.66.130. P r o m o t in g  p r o s t i t u t i o n  in th e  th i rd  d e g re e ,  
(a) A person commits the crim e of prom oting prostitu tion  in the th ird  
degree if, w ith  in ten t to promote prostitu tion , the person

(1) m anages, supervises, controls, or owns, e i ther  alone or in associ­
a tion  with others , a place of prostitu tion;

(2) as o ther th an  a patron of a  prosti tu te ,  induces or causes a person 
16 years  of age or older to engage  in prostitution;

(3) as o ther  th an  a p ros ti tu te  receiving compensation for personally 
rendered prostitu tion  services, receives or agrees to receive money or 
o th e r  property p u rsu a n t  to an  ag reem en t  or u n d e rs tan d in g  th a t  the 
money or o ther  property is derived from prostitution; or

(4) engages in conduct th a t  in s t i tu te s ,  aids, or facilitates a prosti tu ­
tion enterprise.

(b) Prom oting prostitution in the th i rd  degree is a class A m isde­
meanor. (§ 8 ch 166 SLA 1978)

N O TES TO

E d ito r ’s no tes . — The coses cited in 
the notes below were decided under for­
mer AS 11.40.260. 11.40.300. 11.40.330,
11.40.410. and 11.40.420.

C om m on law . — The keeping of a 
bawdvhouse was a misdem eanor at com­
mon law. E leazar v. United States. 16 
Alaska 561, 241 F.2d 385 (9th Cir. 1956).

L esso r m ay be g u ilty  os k eep e r. — If 
a man leases his house to a woman to be 
kept as a bawdvhouse for purposes of pros­
titu tion , and it is kept for such purposes, 
with his knowledge, he is guilty as 
keeper. Rosencranz v. United S tates, 155 
F. 38 19th Cir. 1907).

As w ell a s  a g e n t o f  lesso r. — The 
agent of an owner, who rents a house 
knowing th a t it  is to be used as a house of 
prostitution, and th a t it  is so used, may be

C o lla te ra l re fe re n c e s . — 27 C.J.S., 
Disorderly Houses. §§ 1 to 18: 73 C.J.S., 
Prostitution. US 6. 7.

C onstitutionality  of sta tu te  conferring 
on chancery courts power to abate hawdv- 
houses as nuisances. 5 ALR 1474; 22 ALR 
542; 75 ALR 1298.

N um her of females who reside in house 
or rosurt thereto for immoral purpuses as

DECISIONS

found' guilty as a keeper. Rosencranz v 
U nited States. 155 F 38 <9th Cir 19071

F o r  case  c o n s tru in g  fo rm e r s ta tu te  
p ro h ib it in g  em p lo y m en t in a house  of 
p ro s titu tio n  or living on the earnings of 
a prostitu te, see Johnson v. S tate. 501 
P.2d 762 (Alaska 1972).

F o r  ca se  co n s tru in g  fo rm e r s ta tu te  
p ro h ib it in g  im p o rtin g  o r  ex p o rtin g  fe­
m a les  fo r im m oral p u rp o se s , see S tate 
v. Adkerson, 403 P.2d 673 lA laska 1965).

F o r  c a se  c o n s tru in g  fo rm e r s ta tu te  
p ro h ib it in g  p im ping , see Johnson v. 
U nited States, 260 F. 783 (9th Cir. 1919).

F o r  ca se  c o n s tru in g  fo rm er s ta tu te  
p ro h ib it in g  a m a le ’s liv ing  w ith  o r on  
th e  e a rn in g s  o f  a  p ro s titu te , see Dunn 
v. S ta te , 426 P.2d 993 (A liska  1967).

Q u o ted  in Bell v. S tate , 668 P.2d 829 
(A laska CL App. 1983).

affecting disorderly character thereof, 12 
ALR 529.

E n trapm ent to commit offense as to 
house of prostitution or as to pandering, 
52 ALR2d 1194.

Construction of provision of pandering 
s ta tu te  as to placing a female in charge or 
custody of another, 51 ALR2d 1178.



§ 1 1 .6 6 .1 4 0 Cr im in a l Law § 1 1 .6 6 .1 5 0

S ec .  11.66.140. C o r r o b o r a t i o n  o f  c e r t a in  te s t im o n y  n o t  r e ­
q u i r e d .  In a prosecution under AS 11.66.110 — 11.66.130, it is not 
necessary th a t  the  testimony of the person whose prosti tu tion  is a l ­
leged to have been compelled or promoted be corroborated by the testi­
mony of any  o ther witness or by documentary or o ther types of evi­
dence. (§ 8 ch 166 SLA 1978)

N O TES TO DECISIONS

F o r  ca se  c o n s tru in g  fo rm er ru le  a s  keeping a bawdvhouse. see Bolts v.
to  c o rro b o ra tio n  o f p ro s titu te 's  testi- United States. 155 F. 50 (9lh Cir. 1907);
m ony. see Johnson v. S tate, 501 P.2d 762 Hall v. United S tales. 155 F 52 (9th Cir.
(A laska 1972). 19071.

F o r cases  c o n s tru in g  fo rm e r s ta iu te  c ite d  in Bell v. S tate. 668 P.2d 829
p ro v id in g  th a t  com m on fam e w as  (Alaska Ct. App. 1983).
co m p e ten t ev idence  in a prosecution for

S ec .  11.66.150. D ef in i t io n s .  In AS 11.66.100 — 11.66.150, unless 
the context requires otherwise,

(1) "place of prostitu tion"  m eans any place where a person engages 
in sexual conduct in re tu rn  for a fee;

(2) "prostitution en terprise"  m eans an  a r ran g em en t  in which two or 
more persons are organized to render sexual conduct in re tu rn  for a 
fee;

(3) "sexual conduct" m eans genital or anal intercourse, cunnilin- 
gus, fellatio, or m astu rba tion  of one person by an o th e r  person. (§ 8 ch 
166 SLA 1978)

C ro ss re fe ren ces . — For definition of 
term s used in th is title, see AS 11.81.900.

N O TES TO  D ECISION S

Q uo ted  in Bell v. S tate, 668 P.2d 829 
(Alaska Ct. App. 1933).

A rt ic le  2. G a m b l in g  O ffenses .

S ection  Section
200. Gambling . 240. Possession of gam bling records in
210. Prom oting gambling in the first de- the second degree

gree 250. Affirmative defenses
220. Prom oting gambling in the second 260. Possession of a gambling device

degree 270. Forfeiture
230. Possession of gambling records in 280. Definitions

the first degree

C o lla te ra l re fe ren ces. — 38 Am. Ju r. 
2d, Gambling, 3 1 et seq.

27 C.J.S., Disorderly Houses. 4 I et 
seq.; 38 C.J.S.. Gaming, 3 1 et seq.

Racing as a game within sta tu te . 45 
ALR 99N.

Constitutionality of sta tu tes forbidding 
or regulating dissem ination of belting

177
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T h i s  d i s p u t e  a r i s e s  a s  a  r e s u l t  o f  an  o n g o i n g  c r i m i n a l  

" i n v e s t i g a t i o n "  o f  s c h o o l  a d m i n i s t r a t o r s  who made a  r e p o r t  u n d e r  

t h e  C h i l d  P r o t e c t i o n  A c t .  T h i s  i n v e s t i g a t i o n  d e m o n s t r a t e s  t h e  

u n c e r t a i n t y  a s  t o  t h e  m e a n i n g  o f  c e r t a i n  p r o v i s i o n s  o f  T i t l e  4 , ,  

C h a p t e r  1 7 ,  t h e  c h i l d  a b u s e  r e p o r t i n g  s t a t u t e .  T h i s  m o t i o n  s e e k s  

t o  h a v e  t h e  o p e r a t i v e  s t a t u t o r y  t e r m s  d e c l a r e d  u n c o n s t i t u t i o n a l .

As a n  a l t e r n a t i v e ,  t h i s  c o u r t  may d e f i n e  t h e  m e a n i n g  o f  c e r t a i n  

p r o v i s i o n s  i n  a  m a n n e r  w h i c h  e x c l u d e s  p l a i n t i f f s '  c o n d u c t  from  

p e n a l  c o n s e q u e n c e s .

T i t l e  4 7 ,  C h a p t e r  17 c o n c e r n s  " c h i l d  p r o t e c t i o n "  a n d  s e t s  

up a  r e p o r t l n g s ^ ^ n ^ w h e r e  d a n g e r  o f  harm  t o  c h i l d r e n  m u st  b e  

i m m e d i a t e l y f  o r  p ^ f f m p t l y  y e p o r t e d  t o  s t a t e  a u t h o r i t i e s  u n d e r  AS 

4 7 . 1 7 . 0 2 0 .  T h e  s t a t u t e  a l l o w s  a u t h o r i t i e s  t o  i n '  v e n e  a n d  p r o t e c t  

t h e  c h i l d  f r o m  f u r t h e r  h a r m .  AS 4 7 . 1 7 . 0 5 0  c o n f e r s  i m m u n i t y  f rom  

c r i m i n a l  a n d  c i v i l  l i a b i l i t y  i f  a  g o o d  f a i t h  r e p o r t  i s  made t o  

s t a t e  a u t h o r i t i e s .  C o n v e r s e l y ,  AS 4 7 . 1 7 . 0 6 8  i m p o s e s  c r i m i n a l  

l i a b i l i t y  i n  t h e  f o r m  o f  a  C l a s s  B m i s d e m e a n o r  f o r  " k n o w i n g l y
I

f a i l i n g  o r  r e f u s i n g "  t o  r e p o r t  a s  r e q u i r e d  b y  AS 4 7 . 1 7 . 0 2 0 .  1

A t  p r e s e n t ,  t h e  a d m i n i s t r a t o r s  a n d  e m p l o y e e s  o f  t h e
i

A n c h o r a g e  S c h o o l  D i s t r i c t  m u s t  g u e s s  a s  t o  t h e  m e a n i n g  o f  t h e  j 

s t a t u r e s  i n  t h e  c o n t e x t  o f  c o m p l e x  a n d  u n i q u e  f a c t u a l  s i t u a t i o n s  i 

w h i c h  a r i s e  f r e q u e n t l y .  U n d e r  t h e  c i r c u m s t a n c e s ,  t h e  A n c h o r a g e  | 

S c h o o l  D i s t r i c t  a n d  t h e  i n d i v i d u a l  d e f e n d a n t s  h a v e  t h e  r i g h t  t o  

r e q u e s t  c o u r t  d e c l a r a t i o n s  a s  t o  t h e  v a l i d i t y  an d  m e a n i n g  o f  t h e  

s t a t u t e .  :
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T h i s  memorandum i n i t i a l l y  s e t s  f o r t h ,  i n  S e c t i o n  I ,  t h e  

b a s i s  f o r  t h i s  c o u r t ' s  j u r i s d i c t i o n  t o  d e t e r m i n e  an d  t o  d e c l a r e  

c e r t a i n  i s s u e s  i n  a  d e c l a r a t o r y  j u d g m e n t  a c t i o n .  S e c t i o n  I I . A .  

t h e n  b r i e f l y  s u m m a r i z e s  t h e  f e w  r e l e v a n t  f a c t s  w h i c h  a r e  n o t  i n  

d i s p u t e  a n d  w h i c h  p e r t a i n  t o  t h i s  m o t i o n .  The l e g i s l a t i v e  h i s t o r y  

o f  t h e  s t a t u t e  i s  s u m m a r i z e d  i n  S e c t i o n  I I . B .  S e c t i o n  I I I

i d e n t i f i e s  n u m e r o u s  d u e  p r o c e s s  i n f i r m i t i e s  i n  t h e  s t a t u t e .  T h i s  

s e c t i o n  d i s c u s s e s  v o i d  f o r  v a g u e n e s s ,  u n c o n s t i t u t i o n a l  m e a n s ,  and  

u n e x p e c t e d  c o n s t r u c t i o n  i s s u e s  a s  t h e y  r e l a t e  t o  t h e  s t a t u t o r y  

t e r m s  " s e x u a l  a b u s e , "  " m a l t r e a t m e n t "  a n d  " c a u s e  t o  b e l i e v e . "  

F i n a l l y  S e c t i o n  I V .  d i s c u s s e s  t h e  s e l f - i n c r i m i n a t i o n  i s s u e s  w h i c h  

p l a g u e  t h e  r e p o r t i n g  r e q u i r e m e n t ,  a n d  r e l a t e s  t h e s e  i s s u e s  t o  t h e  

i m m u n i t y  p r o v i s _ . / h s  o f  t h e  s t a t u t e .  The i m m u n i t y  p r o v i s i o n s  s h o u l d  

p l a y  a  c r i t i c a l  r o l e  I n  t h e  s t a t u t o r y  s c h e m e .  At  p r e s e n t ,  h o w e v e r ,  

t h e  d e f e n d a n t s  w o u l d  i g n o r e  o r  e m a s c u l a t e  t h e  i m m u n i t y  p r o v i s i o n  

an d  c o m p o u n d  t h e  i n h e r e n t  u n c e r t a i n t i e s  i n  t h e  s t a t u t e  f o r  

t h o u s a n d s  o f  A l a s k a n s  who a r e  g o v e r n e d  b y  i t s  r e q u i r e m e n t s .  

A c c o r d i n g l y ,  t h i s  c o u r t  m u s t  p r o v i d e  a  d e c l a r a t i o n  u n d e r  t h e  A l a s k a  

D e c l a r a t o r y  J u d g m e n t  A c t  t o  a s s i s t  t h e  p l a i n t i f f s  a n d  t h o u s a n d s  o f  

o t h e r s  who a r e  s u b j e c t  t o  t h i s  u n u s u a l  a n d  u n c e r t a i n  s t a t u t o r y  

s c h e m e .

STTMMARY OF ARGUMENT 

P l a i n t i f f s  know o f  o n l y  o n e  r e p o r t e d  c a s e  w h e r e  a  p e r s o n  

who made a  r e p o r t  o f  p o t e n t i a l  c h i l d  a b u s e  t o  s t a t e  a u t h o r i t i e s
V

u n d e r  a c h i l d  a b u s e  r e p o r t i n g  s t a t u t e  w a s  c r i m i n a l l y  p r o s e c u t e d  f o r  

f a i l i n g  t o  r e p o r t  s o o n e r .  S e e  S h e r i f f ,  W a s h o e  C o u n t y  v .  S f e r r a z z a .



7 6 6  P . 2 d  8 9 6 ,  8 9 7 - 9 8  ( N e v .  1 9 8 8 ) .  I n  t h a t  c a s e  t h e  Suprem e C ourt  

o f  N e v a d a  h e l d  t h a t  t h e  r e q u i r e m e n t  o f  a n  " i m m e d i a t e "  r e p o r t  was  

u n c o n s t i t u t i o n a l l y  v a g u e  a n d  d e n i e d  s u b s t a n t i v e  d u e  p r o c e s s .

On S e p t e m b e r  7 ,  1 9 8 9 ,  som e  o f  t h e  i n d i v i d u a l  p l a i n t i f f s ,  

o f f i c i a l s  o f  t h e  A n c h o r a g e  S c h o o l  D i s t r i c t ,  made a  r e p o r t  o f  

p o s s i b l e  c h i l d  a b u s e  o r  n e g l e c t  a r i s i n g  f r o m  a c o n s e n s u a l  s e x u a l  

r e l a t i o n s h i p  b e t w e e n  a  t e a c h e r  a n d  a  f o r m e r  s e v e n t e e n  y e a r  o l d  

s t u d e n t  t o  t h e  D e p a r t m e n t  o f  F a m i l y  an d  Y o u t h  S e r v i c e s ,  p u r s u a n t  

t o  AS 4 7 . 1 7 . 0 2 0 .  The D e p a r t m e n t  a d v i s e d  l a w  e n f o r c e m e n t  

a u t h o r i t i e s  o f  t h e  r e p o r t  a s  m a n d a t e d  b y  t h e  p r o t e c t i o n  s t a t u t e s .  

The p l a i n t i f f s  f u l l y  e x p e c t e d  t h a t  a l l  t h e  c i r c u m s t a n c e s  r e g a r d i n g  

t h e  t e a c h e r ' s  c o n d u c t  w o u l d  b e  i n v e s t i g a t e d  b y  lav/  e n f o r c e m e n t  

a g e n c i e s  f o r  p u r p o s e s  o f  a  c r i m i n a l  p r o s e c u t i o n .  P o l i c e  and  

p r o s e c u t o r s  t h e n  t o o k  t h e  r e p o r t  made b y  s c h o o l  o f f i c i a l s  and  

i n i t i a t e d  a n  i n v e s t i g a t i o n  n o t  o n l y  i n t o  p o s s i b l e  s e x u a l  a b u s e  by  

t h e  t e a c h e r ,  b u t  a l s o  i n  an  e f f o r t  t o  d e v e l o p  a  b a s i s  t o  p r o s e c u t e  

t h e  e d u c a t o r s / r e p o r t e r s  . f o r  t h e  c r i m i n a l  o f f e n s e  o f  f a i l i n g  t o  

r e p o r t  i m m e d i a t e l y  u p o n  h a v i n g  c a u s e  t o  b e l i e v e  t h e  c h i l d  h a d  b e e n  

n e g l e c t e d  o r  a b u s e d .  AS 4 7 . 1 7 . 0 6 8 .  The p r i v i l e g e  a g a i n s t

s e l f - i n c r i m i n a t i o n ,  g u a r a n t e e d  b y  t h e  A l a s k a  C o n s t i t u t i o n ,  

a b s o l u t e l y  p r o h i b i t s  c o m p e l l i n g  a n  I n d i v i d u a l  t o  make a  s e l f -  

i n c r i m i n a t i n g  s t a t e m e n t .  L e g i s l a t i o n ,  s u c h  a s  t h a t  c o n t a i n e d  i n  

t h e  r e p o r t i n g  s t a t u t e ,  w h i c h  p u r p o r t s  t o  c o m p e l  an  i n d i v i d u a l  t o  

make s t a t e m e n t s  o r  r e p o r t s  w h i c h  i n  t u r n  may p r o v i d e  t h e  f i r s t ,
v.

i n d i s p e n s a b l e  l i n k  i n  t h e  c h a i n  o f  e v i d e n c e  a g a i n s t  h i m ,  a r e  

f a c i a l l y  u n c o n s t i t u t i o n a l  u n l e s s  t h e y  a l s o  p r o v i d e  s t a t u t o r y
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i m m u n i t y  w h i c h  i s  c o - e x t e n s i v e  w i t h  t h e  p r i v i l e g e  a g a i n s t  s e l f ­

i n c r i m i n a t i o n .  The  r e p o r t i n g  s t a t u t e  f a i l s  t o  p r o v i d e  t h e  

c o n s t i t u t i o n a l l y  r e q u i r e d  i m m u n i t y .  I t  o f f e r s  t r a n s a c t i o n a l  

i m m u n i t y  t o  p e r s o n s  who r e p o r t ,  b u t  l i m i t s  t h e  a v a i l a b i l i t y  o f  t h a t  

i m m u n i t y  t o  t h o s e  who r e p o r t  i n  " g o o d  f a i t h . "  B e c a u s e  t h e  g o o d  

f a i t h  s t a n d a r d  i s  n o w h e r e  d e f i n e d ,  a n d  b e c a u s e  i t s  a p p l i c a t i o n  may 

d e n y  i m m u n i t y  t o  i n d i v i d u a l s  v/ho r e a s o n a b l y  b e l i e v e  t h e y  a r e  

r e q u i r e d  t o  r e p o r t  s u s p i c i o n s  o f  p o s s i b l e  m i s c o n d u c t  b y  o t h e r s  

w h i c h  t h e y  d o  n o t  p e r s o n a l l y  b e l i e v e ,  t h e  s t a t u t o r y  i m m u n i t y  i s  n o t  

c o - e x t e n s i v e  w i t h  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n .  

A c c o r d i n g l y ,  t h e  s e c t i o n  o f  t h e  s t a t u t e  w h i c h  p u r p o r t s  t o  i m p o s e  

c r i m i n a l  l i a b i l i t y  f o r  f a i l i n g  t o  r e p o r t  a s  r e q u i r e d  i s  i n v a l i d  an d  

m u s t  b e  s e v e r e d  f r o m  t h e  r e m a i n d e r  o f  AS 4 7 . 1 7  i n  o r d e r  t o  a v o i d  

h a v i n g  t o  d e c l a r e  t h e  e n t i r e  A c t  u n c o n s t i t u t i o n a l .  S e e  S e c t i o n

I V . ,  p p .  7 9 - 9 6 ,  i n f r a .
[h

j: A s  a  s e p a r a t e  b a s i s  f o r  c o n s t i t u t i o n a l  i n f i r m i t y ,  a
I*

c o n s t r u c t i o n  o f  t h e  s t a t u t e  w h i c h  s u s t a i n s  t h e  c o n s t i t u t i o n a l i t y  

„ o f  t h e  g o o d  f a i t h  l i m i t a t i o n  a n d  n a r r o w l y  c o n s t r u e s  t h e  c a t e g o r yI
o f  r e p o r t s  w h i c h  a r e  made i n  g o o .1 f a i t h ,  c o n s t i t u t e s  an  i n d e p e n d e n t

2
^ g .. v i o l a t i o n  o f  d u e  p r o c e s s  c l a u s e .  T h i s  a l o n e  r e q u i r e s  s e v e r a n c e  o f

-  a m u
0  |  o §

t ^ < n j- t h e  c r i m i n a l  s a n c t i o n  p r o v i d e d  i n  AS 4 7 . 1 7 . 0 6 8 ,  o r  a  d e c l a r a t i o n
. O fc * CO , x 3 W v r>

j  ° 3 S j  t h a t  t h e  e n t i r e  r e p o r t i n g  a c t  i s  u n c o n s t i t u t i o n a l .  S e e  S e c t i o n
<  j  |5 < g  «

° i i “ o R g  I V . ,  p p .  7 9 - 9 6 ,  i n f r a .
* D S * < g “
< Q  2 < E 2  *
J 2  ° § i  lL S e l f - i n c r i m i n a t i o n  p r o b l e m s  a s i d e ,  many p r o v i s i o n s  o f  AS

< < 8 «  '  -
^ < 4 7 . 1 7  a r e  u n c o n s t i t u t i o n a l l y  v a g u e .  The f i r s t  a r e a  o f  v a g u e n e s s
U]

p r o b l e m s  a t t a c h e s  t o  t h e  q u e s t i o n  o f  w h a t  m u s t  be  r e p o r t e d  u n d e r
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t h e  A c t .  C h i l d  a b u s e  a n d  n e g l e c t  i s  d e f i n e d ,  i n t e r  a l i a , t o  

i n c l u d e  " s e x u a l  a b u s e . "  H o w e v e r ,  n o  f u r t h e r  d e f i n i t i o n  o f  s e x u a l  

a b u s e  i s  p r o v i d e d  i n  T i t l e  4 7 ,  " S e x u a l  a b u s e , "  w i t h o u t  f u r t h e r  

d e f i n i t i o n ,  i s  s o  v a g u e  a n d  b r o a d  t h a t  p e r s o n s  o f  r e a s o n a b l e  

i n t e l l i g e n c e  c a n n o t  Vnpw w h a t  i t  m e a n s .  A d d i t i o n a l l y ,  i t  

c o n s t i t u t e s  a b r o a d  and v a g u e  d e f i n i t i o n  w h i c h  p r o v i d e s  e x c e s s i v e  

d i s c r e t i o n  t o  p o l i c e  a n d  p r o s e c u t o r s  i n  d e t e r m i n i n g  h ow  a n d  when  

t o  e n f o r c e  t h e  l a w .  F o r  t h e s e  r e a s o n s ,  t h e  t e r m  " s e x u a l  a ' j u s e "  i s  

u n c o n s t i t u t i o n a l l y  v a g u e  u n l e s s  s om e  m ore  s p e c i f i c  m e a n i n g  i s  

a t t r i b u t e d  t o  i t .  L e g i s l a t i v e  h i s t o r y ,  p r i n c i p l e s  o f  s t a t v i t o r y  

c o n s t r u c t i o n ,  a n d  a d m i s s i o n s  b y  t h e  A t t o r n e y  G e n e r a l  a l l  i n d i c a t e  

t h a t  t h e  " s e x u a l  a b u s e "  r e f e r r e d  t o  i n  T i t l e  47 i s  m e a n t  t o  b e  o n e  

a n d  t h e  s a m e  a s  t h e  o f f e n s e s  c a t e g o r i z e d  u n d e r  t h e  s e x u a l  a b u s e  o f  

a  m in o r  p r o v i s i o n s  o f  T i t l e  1 1 .  I f  s u c h  a  c o n s t r u c t i o n  i s  

a c c e p t e d ,  t h e  v a g u e n e s s  p r o b l e m s  a r e  a v o i d e d .  A c c e p t i n g  s u c h  a  

c o n s t r u c t i o n ,  i t  b e c o m e s  a p p a r e n t  t h a t  p l a i n t i f f s  h a d  n o  o b l i g a t i o n  

t o  r e p o r t  c o n s e n s u a l  s e x u a l  a c t i v i t y  b e t w e e n  a  t e a c h e r  a n d  a  

s t u d e n t  o v e r  t h e  a g e  o f  g e n e r a l  c o n s e n t  a n d  o v e r  t h e  a g e  o f  

c o m p u l s o r y  s c h o o l  a t t e n d a n c e ,  b e c a u s e  s u c h  c o n s e n s u a l  a c t i v i t y ,  

g j! w h i l e  u n p r o f e s s i o n a l  a n d  r e p r e h e n s i b l e ,  i s  n o t  s e x u a l  a b u s e  w i t h i n
in oi

"< n t h e  m e a n i n g  o f  T i t l e  1 1 .  T h e r e f o r e ,  i t  i s  n o t  s e x u a l  a b u s e  w h i c h
t  £  „  S
3 II) ^ h

S " 5 ®3 m u s t  b e  r e p o r t e d  u n d e r  T i t l e  4 7 .  S e e  S e c t i o n  I I I . B . l . ,  p p .  3 1 - 5 6 ,

1 °  2
< u <
X 5  (J) t>"• - 03 •ts n •n  in
5 u • S p
2 * (i  ̂ S i n f r a .  W h i l e  t h e  t e a c h e r s  c a r e e r  mav b e  e n d e d  f o r  s u c h

w < o -  
w < q; 2  ^
| ° °  “■ u n p r o f e s s i o n a l  c o n d u c t ,  b y  t e r m i n a t i o n  o f  h i s  e m p l o y m e n t ,  a s
< S o 0 z

< o c c u r r e d  h e r e ,  t h e  t e a c h e r  h a s  n o t  e n g a g e d  i n  c r i m i n a l  w r o n g d o i n g .
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A l t e r n a t i v e l y ,  c o n s e n s u a l  s e x u a l  a c t i v i t y  b e t w e e n  a 

t e a c h e r  and  a  s t u d e n t  o v e r  t h e  a g e  o f  c o n s e n t  a n d  o v e r  t h e  a g e  o f  

c o m p u l s o r y  s c h o o l  a t t e n d a n c e  i s  n o t  r e p o r t a b l e  a s  " m a l t r e a t m e n t "  

u n d e r  T i t l e  4 7 .  T h e  t e r m  " m a l t r e a t m e n t "  i s  n o t  f u r t h e r  d e f i n e d  i n  

T i t l e  47  o r  i n  a n y  o t h e r  s e c t i o n  o f  t h e  A l a s k a  S t a t u t e s .  H o w e v e r ,  

t h e  t i m i n g  a n d  s e q u e n c e  o f  i t s  i n c l u s i o n  i n  T i t l e  47  i n d i c a t e s  t h a t  

i t  w a s  a d o p t e d  a s  p a r t  o f  a n  o n g o i n g  e f f o r t  t o  m a i n t a i n  s u b s t a n t i a l  

c o n f o r m i t y  b e t w e e n  T i t l e  4 7  a n d  f e d e r a l  la w  a n d  r e g u l a t i o n s  s o  t h a t  

t h e  s t a t e  c o u l d  c o n t i n u e  t o  r e c e i v e  f e d e r a l  f u n d i n g  f o r  v a r i o u s  

p r o g r a m s .  " M a l t r e a t m e n t "  h a s  a  s p e c i f i c  d e f i n i t i o n  i n  t h e  

c o m p a r a b l e  f e d e r a l  s t a t u t e s ,  c o n s i s t i n g  o f  a  f a i l u r e  t o  p r o v i d e  

a d e q u a t e  s h e l t e r ,  c l o t h i n g ,  f o o d ,  o r  m e d i c a l  t r e a t m e n t .  The p h r a s e  

" m a l t r e a t m e n t "  w i t h o u t  f u r t h e r  d e f i n i t i o n  i s  u n c o n s t i t u t i o n a l l y  

v a g u e  and  d e n i e s  d u e  p r o c e s s .  I f  g i v e n  t h e  d e f i n i t i o n  a t t r i b u t e d  

t o  i t  b y  t h e  p a r a l l e l  f e d e r a l  p r o v i s i o n s ,  h o w e v e r ,  t h e  t e r m  i s  

s u f f i c i e n t l y  s p e c i f i c  t o  p r o v i d e  n o t i c e  t o  i n d i v i d u a l s  o f  w h a t  

" m a l t r e a t m e n t "  c o n s t i t u t e s  a b u s e  o r  n e g l e c t .  S i g n i f i c a n t l y  f o r  

p r e s e n t  p u r p o s e s ,  t h a t  d e f i n i t i o n  c a n  i n  no w a y  b e  c o n s t r u e d  t o  

i n c l u d e  o t h e r w i s e  l a w f u l  c o n s e n s u a l  s e x u a l  a c t i v i t y .  S e e  S e c t i o n

I I I . B . l ,  p p .  5 6 - 6 1 ,  i n f r a .

A c c o r d i n g l y ,  t h e  t e r m s  c o n t a i n e d  i n  T i t l e  4 7  w h i c h  d e f i n e  

t h e  s o r t  o f  c h i l d  a b u s e  o r  n e g l e c t  w h i c h  m u s t  b e  r e p o r t e d  a r e  

u n c o n s t i t u t i o n a l l y  v a g u e ,  o r  m u s t  b e  c o n s t r u e d  a s  h a v i n g  m o re  

s p e c i f i c  m e a n i n g s .  I n  t u r n ,  t h o s e  m o r e  s p e c i f i c  m e a n i n g s  e x c l u d e  

t h e  c o n s e n s u a l  s e x u a l  a c t i v i t y  w h i c h  o c c u r r e d  h e r e  f r o m  t h e  a m b i t  

o f  t h e  r e p o r t i n g  r e q u i r e m e n t .  A c c o r d i n g l y ,  t h e  c o u r t  s h o u l d  e i t h e r
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d e c l a r e  t h a t  t h e  s t a t u t e  13 u n c o n s t i t u t i o n a l l y  v a g u e  o r  t h a t  t h e  

t e r m s  i n  q u e s t i o n  h a v e  t h e  s p e c i f i c  m e a n i n g s  s u g g e s t e d ,  a n d ,  

f u r t h e r ,  t h a t  t h e  p l a i n t i f f s  h a d  no d u t y  u n d e r  T i t l e  47 t o  r e p o r t  

c o n s e n s u a l  s e x u a l  c o n d u c t  b e t w e e n  a  t e a c h e r  and a  s t u d e n t  o v e r  t h e  

g e n e r a l  a g e  o f  c o n s e n t  and o v e r  t h e  a g e  o f  c o m p u l s o r y  s c h o o l  

a t t e n d a n c e .

The s t a t u t e  a l s o  r u n s  a f o u l  o f  c o n s t i t u t i o n a l  d u e  p r o c e s s  

p r o v i s i o n s  i n  i t s  e f f o r t s  t o  d e f i n e  w hen r e p o r t a b l e  c o n d u c t  must  

b e  p r o v i d e d  t o  t h e  a u t h o r i t i e s .  T h e  s t a t u t o r y  l a n g u a g e  r e q u i r i n g  

" i m m e d i a t e "  o r  " p r o m p t "  r e p o r t s  i s  u n c o n s t i t u t i o n a l l y  v a g u e .  In  

t h e  a b s e n c e  o f  s o m e  t i m e  p a r a m e t e r s  o r  more s p e c i f i c  d e f i n i t i o n ,  

p e r s o n s  o f  r e a s o n a b l e  i n t e l l i g e n c e  c a n n o t  know h o w  f a s t  a r e p o r t  

m u s t  b e  i n  o r d e r  t o  b e  "prom pt"  o r  " i m m e d i a t e . "  T h e  sa m e  l a c k  o f  

c e r t a i n t y  p r o v i d e s  l a w  e n f o r c e m e n t  o f f i c i a l s  w i t h  t o o  much 

d i s c r e t i o n  i n  i n v e s t i g a t i n g  a n d  p r o s e c u t i n g  t h e  t i e l i n e s s  o f  a 

r e p o r t  w i t h  t h e  b e n e f i t  o f  t w e n t y - t w e n t y  h i n d s i g h t .  S e e  S e c t i o n

I I I . B . 2 . ,  p p .  6 1 - 6 3 ,  i n f r a .

A d d i t i o n a l l y ,  a n d  i n d e p e n d e n t l y ,  t h e  "prom pt"  o r  

" i m m e d i a t e "  r e p o r t  m u s t  b e  t r i g g e r e d  b y  t h e  r e p o r t e r  c o n c l u d i n g  

t h a t  h e  o r  s h e  h a s  " c a u s e  t o  b e l i e v e "  c h i l d  a b u s e  o r  n e g l e c t  h a s  

o c c u r r e d .  I t  i s  d e b a t a b l e  w h e t h e r  o r  n o t  t h e  p l a i n  m e a n i n g  o f  

" c a u s e  t o  b e l i e v e 11 h a s  s u f f i c i e n t  c o n t e n t  t o  w i t h s t a n d  

c o n s t i t u t i o n a l  s c r u t i n y .  H o w e v e r ,  t h e  A t t o r n e y  G e n e r a l  h a s  t a k e n  

t h e  p o s i t i o n  t h a t  " c a u s e  t o  b e l i e v e "  i s  a  t e r m  o f  a r t  w h i c h  d e p a r t s  

f r o m  i t s  d i c t i o n a r y  m e a n i n g  o f  h a v i n g  a  g o o d  or  a d e q u a t e  r e a s o n  t o  

t a k e  a  f a c t  a s  t r u e  o r  v a l i d .  I n s t e a d ,  t h e  A t t o r n e y  G e n e r a l

8
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c o n s t r u e s  t h e  t e r m  t o  mean a n y  i n k l i n g ,  i n t i m a t i o n  o r  b a r e  

s u s p i c i o n  b a s e d  o n  " s o m e t h i n g ,  h o w e v e r  n e b u l o u s . "  P l a i n l y  

r e a s o n a b l e  e d u c a t o r s ,  a d m i n i s t r a t o r s ,  a n d  o t h e r  p e r s o n s  r e q u i r e d  

t o  r e p o r t  h a v e  r e c e i v e d  no f a i r  n o t i c e  o f  w h a t  q u a n t i t y  o r  q u a l i t y  

o f  i n f o r m a t i o n  a n d  j u s t i f i c a t i o n  t h e  s t a t u t e  r e q u i r e s  th em  t o  h a v e  

b e f o r e  t h e  i m m e d i a t e  o r  p r o m p t  r e p o r t  r e q u i r e m e n t s  f i l e  t r i g g e r e d .  

S e e  S e c t i o n  I I I . B . 2 . ,  p p .  6 3 - 7 1 ,  i n f r a .

T a k i n g  t h e  v a g u e n e s s  o f  t h e  t e r m s  " p r c - 'p t"  and  

" i m m e d i a t e "  t o g e t h e r  w i t h  t h e  c o n t e n t l e s s n e s s  o f  an  i n k l i n g - b a s e d -  

o n  s o m e t h i n g - h o w e v e r - d u b i o u s  s t a n d a r d ,  i t  i s  a p p a r e n t  t h a t  t h e  

s t a t u t e  i s  u n c o n s t i t u t i o n a l l y  v a g u e .

An e n t i r e l y  s e p a r a t e  c o n s t i t u t i o n a l  f l a w  i s  t h a t  t h e  

i m p o s i t i o n  u p on  r e p o r t e r s  o f  a l e g a l  o b l i g a t i o n  t o  t u r n  i n  t h e i r  

f e l l o w  c i t i z e n s  o n  t h e  b a s i s  o f  i n k l i n g s  o r  b a s e d  on  s o m e t h i n g ,  

h o w e v e r  d u b i o u s ,  w h i c h  t h e y  do  n o t  b e l i e v e  t o  b e  t r u e ,  on  p a i n  o f  

b e i n g  p r o s e c u t e d  t h e m s e l v e s  i f  t h e y  f a i l  t o  r e p o r t ,  v i o l a t e s  t h e  

r e p o r t e r ' s  r i g h t s  t o  l i b e r t y ,  p r i v a c y ,  a n d  d u e  p r o c e s s  u n d e r  t h e  

A l a s k a  C o n s t i t u t i o n .  G i v e n  t h e  l a c k  o f  c o n t e n t  i n  t h e  s t a t u t o r y  

s t a n d a r d  o f  j u s t i f i c a t i o n ,  a n d  t h e  A t t o r n e y  G e n e r a l ' s  b o u n d l e s s  

e x p a n s i o n  o f  t h e  p l a i n  m e a n i n g  o f  t h a t  c o n t e n t l e s s  s t a n d a r d ,  t h e  

l e g i s l a t i o n  p u r p o r t s  t o  r e q u i r e  t h o u s a n d s  o f  A l a s k a n  c i t i z e n s  t o  

b e c o m e  c o m p e l l e d  i n f o r m e r s  a g a i n s t  t h e i r  c o l l e a g u e s ,  n e i g h b o r s ,  

a n d  f e l l o w  c i t i z e n s  o f  v i r t u a l l y  a n y  s u s p i c i o n  o r  s u g g e s t i o n  o f  

m i s c o n d u c t  i n v o l v i n g  c h i l d r e n .  B a s i c a l l y  t h e  s t a t u t e  r e q u i r e s  

r e p o r t e r s  t o  e l e c t  b e t w e e n  t h e i r  own l i b e r t y  a n d  t h e  l i b e r t y  and  

p r i v a c y  o f  o t h e r s .  H o w e v e r  c o m m e n d a b l e  i t s  u l t i m a t e  g o a l ,  t h e
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s t a t u t e  e m p l o y s  c o n s t i t u t i o n a l l y  i n t o l e r a b l e  m eans  w h i c h  a r e  w h o l l y  

i r r e c o n c i l a b l e  w i t h  t h e  p r e m i s e s  o f  a  f r e e  s o c i e t y .  S e e  S e c t i o n

I I I . B . 2 . ,  p p .  7 1 - 7 4 ,  i n f r a .

F i n a l l y ,  f o r  many o f  t h e  same r e a s o n s  d i s c u s s e d  a b o v e ,  

t h e  s t a t u t e  c o m p e l s  c i t i z e n s  t o  v i o l a t e  t h e  p r i v a c y  r i g h t s  o f  

f e l l o w  c i t i z e n s .  B e c a u s e  o f  t h e  l a x n e s s  an d  c o n t e n t l e s s n e s s  o f  t h e  

s t a n d a r d  w h i c h  t r i g g e r s  t h e  r e p o r t i n g  o b l i g a t i o n ,  t h o u s a n d s  o f  

c i t i z e n s  a r e  r e q u i r e d  t o  r e p o r t  l a r g e l y  i n n o c e n t  a c t i o n s  b y  

t h o u s a n d s  o f  o t h e r  c i t i z e n s  t o  l a w  e n f o r c e m e n t  a u t h o r i t i e s  o r  

a u t h o r i t i e s  who a r e  r e q u i r e d  t o  r e p o r t  t o  l a w  e n f o r c e m e n t .  N o t  

o n l y  w i l l  t h i s  o c c a s i o n  m a s s i v e  v i o l a t i o n s  o f  t h e  p r i v a c y  o f  t h o s e  

w i t h  r e s p e c t  t o  whom r e p o r t s  a r e  m ade ,  b u t  t h e  r e p o r t e r s  may f i n d  

t h e m s e l v e s  h e l d  l i a b l e  i n  c i v i l  o r  c r i m i n a l  c o u r t s  f o r  m a k in g  

r e p o r t s  w h i c h  t u r n  o u t  t o  b e  f a l s e .  I f  t h e  " good  f a i t h "  l i m i t a t i o n  

o n  t h e  i m m u n i t y  p r o v i s i o n  o f  t h e  r e p o r t i n g  a c t  i s  s u s t a i n e d ,  

r e p o r t e r s  c o u l d  b e  p l a c e d  i n  t h e  i n t o l e r a b l e  p o s i t i o n  o f  h a v i n g  t o  

r e p o r t  c l a i m s  a n d  i n t i m a t i o n s  w h i c h  t h e y  do  n o t  b e l i e v e ,  o n  p a i n  

o f  g o i n g  t o  j a i l  f o r  f a i l i n g  t o  r e p o r t ,  o n l y  t o  b e  s u e d  b y  t h e  

a g g r i e v e d  p e r s o n s  a g a i n s t  whom f a l s e  r e p o r t s  w e r e  l o d g e d ,  a n d  t h e n  

t o  f i n d  t h a t  t h e y  h a v e  n o  s t a t u t o r y  i m m u n i t y  b e c a u s e  t h e y  d i d  n o t  

b e l i e v e  t h e  r e p o r t  t h e y  w e r e  r e q u i r e d  t o  m ak e .

The  c o n s t i t u t i o n a l  i n f i r m i t i e s  o f  AS 4 7 . 1 7 ,  w h e n  e m p l o y e d  

a s  a  p e n a l  s t a t u t e ,  a r e  l e g i o n .  Some o f  t h o s e  i n f i r m i t i e s  c a n  b e  

a d d r e s s e d  b y  n a r r o w i n g  c o n s t r u c t i o n s  —  s u c h  a s  b y  p r o v i d i n g  

a p p r o p r i a t e  d e f i n i t i o n s  f o r  " s e x u a l  a b u s e "  and " m a l t r e a t m e n t . "  

O t h e r  p r o v i s i o n s  —  s u c h  a s  t h e  p u r p o r t e d  g o o d  f a i t h  l i m i t a t i o n  o u
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i m m u n i t y  —  w i l l  h a v e  t o  b e  s t r i c k e n  a n d  s e v e r e d  i f  a n y  o f  t h e  

s t a t u t e  i s  t o  b e  s a v e d .  B u t  s o m e  o f  t h e  m o s t  f u n d a m e n t a l  p r o b l e m s  

w i t h  t h e  s t a t u t e  —  s u c h  a s  t h e  c o m p e l l e d  v i o l a t i o n  o f  p r i v a c y  

r i g h t s  o f  r e p o r t e e s ,  t h e  s u b s t a n t i v e  d u e  p r o c e s s  v i o l a t i o n  i n h e r e n t  

i n  r e q u i r i n g  i n d i v i d u a l s  t o  i n f o r m  s t a t e  i n v e s t i g a t o r s  o f

a c c u s a t i o n s  a g a i n s t  t h e i r  f e l l o w  c i t i z e n s  w h i c h  t h e y  do n o t

b e l i e v e ,  a n d  t h e  c o n t e n t l e s s n e s s  o f  t h e  i m m e d i a t e  r e p o r t  o n  c a u s e  

t o  b e l i e v e  r e q u i r e m e n t  —  r e q u i r e  t h a t ,  a t  a  minimum, t h e  c r i m i n a l  

s a n c t i o n  b e  d e l e t e d  f r o m  t h e  s t a t u t e  a l t o g e t h e r ,  a n d ,  p e r h a p s ,  t h a t  

t h e  s t a t u t e  b e  d e c l a r e d  i n v a l i d  i n  i t s  e n t i r e t y .

X .

THE COURT HAS POWER TO PROVIDE DECLARATORY 
JUDGMENT TO CONSTRUE THE STATUTE AS 

UNCONSTITUTIONAL OR TO NARROW THE CONSTRUCTION 
OF THE STATUTE (AS 4 7 . 1 7 . 0 1 0  e t  s e q . ) .

T h i s  m o t i o n  s e e k s  a  d e c l a r a t i o n  o f  t h e  r i g h t s  an d  l e g a l

r e l a t i o n s  o f  t h e  p a r t i e s  u n d e r  t h e  r e p o r t i n g  r e q u i r e m e n t s  o f  t h e  

C h i l d  P r o t e c t i o n  A c t  (AS 4 7 . 1 7 ) .  T h i s  c o u r t  c a n  r e a c h  t h e s e  c o r e  

i s s u e s  t h r o u g h  d e c l a r a t o r y  j u d g m e n t  u n d e r  C i v i l  R u l e  57 a n d  AS 

2 2 . 1 0 . 0 2 0 ( g ) .  The  A n c h o r a g e  S c h o o l  D i s t r i c t  h a s  s t a n d i n g  t o  

i n i t i a t e  s u c h  an  a c t i o n  s e e k i n g  d e c l a r a t i o n  t h a t  t h e  r e p o r t i n g  

s t a t u t e  i s  u n c o n s t i t u t i o n a l . S e e . S c h o o l  D i s t r i c t  o f  E a s t  G rand

-^In a d d i t i o n  t h e  s t a n d i n g  o f  s c h o o l  b o a r d s  an d  s c h o o l  b o a r d  m e m b e r s  
t o  s e e k  c l a r i f i c a t i o n  o f  t h e i r  r i g h t s  a n d  d u t i e s  h a s  f r e q u e n t l y  
b e e n  r e c o g n i z e d .  S e e  S n i d e r  v .  S h a r o o . 4 0 5  A . 2d 602  ( P e n n .  1 9 7 9 ) ;  
B o a r d  o f  E d u c a t i o n  o f  C e n t r a l  S c h o o l  D i s t r i c t  v .  A l l e n , 20  L . e d . 2 d  
1 0 6 0  ( 1 9 6 8 ) ;  R e g e n t s  o f  t h e  U n i v e r s i t y  o f  M i n n e s o t a  v .  N a t i o n a l
C o l l e g i a t e  A t h l e t i c  A s s o c i a t i o n . 5 6 0  F . 2 d  52 ( 8 t h  C i r .  1 9 7 7 )  
( a l l o w e d  t h e  B o a r d  o f  R e g e n t s  t o  a s s e r t  c o n s t i t u t i o n a l  r i g h t s  o f  
s t u d e n t  a t h l e t e s  w h i l e  s e e k i n g  c l a r i f i c a t i o n  o f  t h e  B o a r d ' s  
d u t i e s ) .



R a p i d s ,  K e n t  C o u n t y  v .  K e n t  C o u n t y  T ax  A l l o c a t i o n  B o a r d . 3 3 0  N .W .2d  

7 ,  12 ( M i c h .  1 9 8 2 ) ;  S c h o o l  D i s t r i c t ,  C l t v  o f  I n d e p e n d e n c e  v .  J o n e s . 

6 5 3  S . W . 2 d  1 7 8 ,  1 84  ( M i s s o u r i  1 9 8 3 )  ( s t a n d i n g  w h e r e  S c h o o l  D i s t r i c t  

i s  c h a l l e n g i n g  t h e  c o n s t r u c t i o n  o f  a  s t a t u t e ) ;  S e a t t l e  S c h o o l  

D i s t r i c t  No.  1 o f  K i n g  C o u n t y  v .  S t a t e , 5 8 5  P . 2d 7 1 ,  (Wa. 1 9 7 8 ) .  

"The [ S c h o o l  D i s t r i c t ]  a n d  t h e  m em bers  o f  t h e  s c h o o l  b o a r d  a r e  

c h a r g e d  w i t h  t h e  r e s p o n s i b i l i t y  o f  p r o v i d i n g  e d u c a t i o n  t o  t h e  

c h i l d r e n  o f  [ t h e  D i s t r i c t ]  a n d  a r e  t a n g i b l y  i n j u r e d  i f  t h e  s t a t u t e s  

w h i c h  g u i d e  t h e i r  h a n d s  d i s e n a b l e  t h e m  fr o m  s o  p r o v i d i n g . "  

W a s h a k i e  C o u n t y  S c h o o l  D i s t r i c t  N o .  One v .  H e r s c h l e r ,  6 0 6  P.  2d  3 1 0  

(Wyo. 1 9 8 0 ) .

S p e c i f i c a l l y ,  t h e  d e c l a r a t o r y  j u d g m e n t  s t a t u t e  e m p o w e r s  

t h e  c o u r t  " t o  d e c l a r e  t h e  r i g h t s  a n d  l e g a l  r e l a t i o n s  o f  an  

i n t e r e s t e d  p a r t y  s e e k i n g  t h e  d e c l a r a t i o n ,  w h e t h e r  o r  n o t  f u r t h e r  

r e l i e f  i s ,  o r  c o u l d  b e ,  s o u g h t " . -^  AS 2 2 . 1 0 . 0 2 0  ( e m p h a s i s  a d d e d ) .  

The h i s t o r i c a l  a n t e c e d e n t s  o f  t h e  A l a s k a  D e c l a r a t o r y  J u d g m e n t  A c t

j AS 2 2 . 1 0 . 0 2 0 ,  J u r i s d i c t i o n  o f  t h e  S u p e r i o r  C o u r t  p r o v i d e s
j i n  p e r t i n e n t  p a r t :
jl

( g )  I n  t h e  c a s e  o f  a n  a c t u a l  c o n t r o v e r s y  i n  
:: . t h e  s t a t e s ,  ' t h e  S u p e r i o r  C o u r t ,  u p o n  t h e
!• f i l i n g  o f  a n  a p p r o p r i a t e  p l e a d i n g ,  may d e c l a r e
I t h e  r i g h t s  a n d  l e g a l  r e l a t i o n s  o f  an

i n t e r e s t e d  p a r t y  s e e k i n g  t h e  d e c l a r a t i o n ,  
w h e t h e r  o r  n o t  f u r t h e r  r e l i e f  i s  o r  c o u l d  b e  
s o u g h t .  The d e c l a r a t i o n  h a s  t h e  f o r c e  a n d
e f f e c t  o f  a  f i n a l  j u d g m e n t  o r  d e c r e e  a n d  i s  
r e v i e w a b l e  a s  s u c h .  F u r t h e r  n e c e s s a r y  o r  
p r o p e r  r e l i e f  b a s e d  o n  a  d e c l a r a t o r y  j u d g m e n t  
o r  d e c r e e  may b e  g r a n t e d ,  a f t e r  r e a s o n a b l e  
n o t i c e  a n d  h e a r i n g ,  a g a i n s t  an  a d v e r s e  p a r r y  
w h o s e  r i g h t s  h a v e  b e e n  d e t e r m i n e d  b y  t h e
j u d g m e n t .
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a r e  d i s c u s s e d  I n  J e f f e r s o n  v .  A s p l u n d . 4 5 0  P . 2d 9 9 5  ( A l a s k a  1 9 6 9 ) .

T h e r e  c a n  b e  no d i s p u t e  t h a t  t h e r e  i s  a " c a s e  i n  c o n t r o v e r s y "  u n d e r

AS 2 2 . 1 0 . 0 2 0 ( g )  i n  t h i s  m a t t e r .  The  i s s u e s  p r e s e n t e d  h e r e  a r i s e

f r o m  an  a c t u a l  s i t u a t i o n  a n d  c o n c e r n  a  c o n t i n u i n g  t h r e a t  o f

p r o s e c u t i o n .  The i s s u e s  a r e  j u s t i c i a b l e ,  n o t  h y p o t h e t i c a l  o r

a b s t r a c t  i n  c h a r a c t e r .  I d . a t  9 9 8 - 9 9 .  The c i r c u m s t a n c e s  s h o w  a

s u b s t a n t i a l  c o n t r o v e r s y  b e t w e e n  p a r t i e s  h a v i n g  a d v e r s e  l e g a l

i n t e r e s t s  a n d  h a v i n g  s u f f i c i e n t  i m m e d i a c y ,  u n c e r t a i n t y  and  r e a l i t y

t o  w a r r a n t  i s s u a n c e  o f  a  d e c l a r a t o r y  j u d g m e n t .  I d .  The D i s t r i c t

m u s t  a d v i s e  i t s  2 , 7 0 0  a d m i n i s t r a t i v e ,  t e a c h i n g ,  c o u n s e l i n g ,  an d

n u r s i n g  e m p l o y e e s  w h a t  i s  r e p o r t a b l e ,  w hen  t h e  d u t y  t o  r e p o r t

a r i s e s ,  a n d  w h e t h e r  r e p o r t e r s  a r e  s u b j e c t  t o  c i v i l  a n d / o r  c r i m i n a l

c o n s e q u e n c e s .  G i v e n  d e f e n d a n t s  t h r e a t e n e d  p r o s e c u t i o n  o f  t h e

i n d i v i d u a l  p l a i n t i f f s  e v e n  thougj. i  t h e y  r e p o r t e d  c o n d u c t  w h i c h  w a s

n o t ,  i n  a l l  l i k e l i h o o d ,  w i t h i n  t h e  r e p o r t i n g  r e q u i r e m e n t ,  t h e

D i s t r i c t  i s  u n a b l e  t o  g i v e  a p p r o p r i a t e  g u i d a n c e  o r  e s t a b l i s h

p o l i c i e s  a n d  p r o c e d u r e s  t o  c o m p l y  w i t h  t h e  p r e s e n t  s t a t u t e  w i t h o u t

j u d i c i a l  g u i d a n c e .

The C o l o r a d o  S u prem e C o u r t  h a s  c o m m e n te d  o n  t h e  n e c e s s i t y

f o r  d e c l a r a t o r y  r e l i e f  w h e r e  t h e r e  i s  a n x i e t y  an d  u n c e r t a i n t y  a b o u t

a  c r i m i n a l  s t a t u t e :

A p e r s o n  a f f e c t e d  b y  a  c r i m i n a l  s t a t u t e  n e e d  
n o t ,  h o w e v e r ,  n e c e s s a r i l y  t a k e  t h e  r i s k  o f  
p r o s e c u t i o n s ,  f i n e s ,  i m p r i s o n m e n t ,  l o s s  o f  
p r o p e r t y ,  o r  l o s s  o f  p r o f e s s i o n  i n  o r d e r  t o  
s e c u r e  a d j u d i c a t i o n  o f  h i s  r i g h t s .  R e l i e f  i n  
t h e  n a t u r e  o f  a  d e c l a r a t o r y  j u d g m e n t  w i l l  be  
a f f o r d e d  i n  a p p r o p r i a t e  c i r c u m s t a n c e s  t o  t h o s e  
p e r s o n s  who c l a i m  u n c e r t a i n t y  a n d  i n s e c u r i t y  
w i t h  r e s p e c t  t o  t h e i r  r i g h t s  u n d e r  a  p e n a l  
s t a t u t e  o r  l a w .
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R a t h k e  v .  M a c F a r l a n e , 6 4 8  P . 2d  6 4 8 ,  6 5 3  ( C o l o .  1 9 8 2 ) .  S p e c i f i c a l l y  

w i t h  r e f e r e n c e  t o  t h i s  c a s e ,  d e c l a r a t o r y  r e l i e f  may be s o u g h t  t o  

d e t e r m i n e  t h e  v a l i d i t y  an d  c o n s t r u c t i o n  o f  s t a t u t e s  a n d  p u b l i c  

a c t s ,  J e f f e r s o n  v .  A s p l u n d . s u p r a , 4 5 8  P . 2 d ,  a t  9 9 9 .  T h e r e  a r e  

tw o  a d d i t i o n a l ,  p r i n c i p a l  c r i t e r i a  p r e s e n t  h e r e  w h i c h  f a v o r  

d e c l a r a t o r y  J u d g m e n t .  F i r s t ,  t h e  j u d g m e n t  w o u l d  s e r v e  a  u s e f u l  

p u r p o s e  i n  c l a r i f y i n g  an d  s e t t l i n g  t h e  l e g a l  r e l a t i o n s  b e t w e e n  t h e  

S c h o o l  D i s t r i c t  a n d  t h e  A n c h o r a g e  P o l i c e  D e p a r t m e n t .  S e c o n d ,  i t  

w o u l d  a f f o r d  r e l i e f  f r o m  u n c e r t a i n t y ,  i n s e c u r i t y  and h o s t i l i t y  

b e t w e e n  tw o  b r a n c h e s  o f  l o c a l  g o v e r n m e n t  t h a t  m u st  work  t o g e t h e r  

b a s e d  o n  c l e a r l y  d e f i n e d  r u l e s .  I d . a t  9 9 8 .

I I .

THE KEY FACTS TO WHICH THE REPORTING 
...............  STATUTE I S  BEING APPLIED . ..

ARE NOT IN DISPUTE.
«•* * *

A. The  R e p o r t .

T h e r e  a r e  o n l y  a  f e w  f a c t s  t h a t  n e e d  t o  b e  c o n s i d e r e d  b y  

t h e  c o u r t  f o r  p u r p o s e s  o f  t h i s  m o t i o n ,  a n d  t h e s e  f a c t s  a r e  n o t  i n  

d i s p u t e .  T h e s e  f a c t s  a r e  d r a w n  p r i m a r i l y  f r o m  t h e  a f f i d a v i t s

1 / ' - T h i s  v e r y  c o n t r o v e r s y ,  an d  o t h e r  s i m i l a r  i n c i d e n t s  now p e n d i n g ,  ,
s h o w  t h a t  g u i d a n c e  a n d  c l a r i f i c a t i o n  f r o m  t h e  A l a s k a  c o u r t s  i s  i
i m p e r a t i v e  i f  t h e s e  c o n t r o v e r s i e s  a r e  t o  b e  r e s o l v e d  an d  f u t u r e
c o n t r o v e r s i e s  a v o i d e d .  W h e t h e r  o r  n o t  d e f e n d a n t s  e n j o y  s o m e
i m m u n i t y  w i t h  r e s p e c t  t o  t h e  r e c o v e r y  o f  d a m a g e s ,  i t  i s  w e l l
e s t a b l i s h e d  t h a t  t h e  o f f i c i a l  i m m u n i t y  d e f e n s e  c a n n o t  be  a s s e r t e d
i n  a n  a c t i o n  f o r  i n j u n c t i v e  o r  d e c l a r a t o r y  r e l i e f .  S t a t e  v .  H a l e y ,
6 8 7  P . 2d 3 0 5 ,  3 2 2  ( A l a s k a  1 9 8 4 ) ;  L i f f i t o n  v .  K e u k e r , 850  F . 2 d  7 3 ,
78  ( 2 n d  C i r .  1 9 8 8 ) ;  Dugan v .  R a n k . 3 7 2  U . S .  6 0 9 ,  6 2 1 - 2 2 ,  10  L . E d .
15  ( 1 9 6 3 ) .



•  •
p r e v i o u s l y  f i l e d  w i t h  t h e  c o u r t .  T h e s e  a f f i d a v i t s  a r e  i n c o r p o r a t e d  

b y  r e f e r e n c e .

S I  an d  S2 w e r e  s t u d e n t s  a t  B a r t l e t t  H i g h  S c h o o l  a n d  T1 

w a s  a t e a c h e r  a t  t h a t  same s c h o o l  d u r i n g  t h e  s p r i n g  o f  1 9 8 9 .  -/ T1 

a n d  S I  h a d  c o n s e n s u a l  s e x u a l  r e l a t i o n s  d u r i n g  t h e  p e r i o d  s h e  w as  

a  s t u d e n t  a t  t h e  s c h o o l .  S I  w a s  s e v e n t e e n  y e a r s  o f  a g e  a t  t h e  t i m e  

o f  t h e  a l l e g e d  c o n s e n s u a l  s e x u a l  a c t s .  B a r t l e t t  s c h o o l  

a d m i n i s t r a t o r s  w e r e  t o l d  b y  S2 t h a t  h e r  f r i e n d _ j i a g ^ j ^ j ^ _ h a v i n g  a  

r e l a t i o n s h i p  w i t h  T1 i n  May 1 9 8 9 .  B o t h  T1 a n d  S I  r e p e a t e d l ^ d e n i e d ,  

t h e  rumor a t  t h a t  t i m e .  S I  d e n i e d  e v e r  g o i n g  t o  T l ' s  home a f t e r  

s c h o o l  o r  d o i n g  a n y t h i n g  i n a p p r o p r i a t e  w i t h  h im  d u r i n g  s c h o o l  o r  

o u t s i d e  o f  s c h o o l .  S l - s  p a r e n t s  h e a r d  s i m i l a r  r u m o r s  i n  May a n d  

d i d  n o t  b e l i e v e  th e m  e i t h e r .  B e f o r e  t h e  s c h o o l  y e a r  e n d e d ,  T1 

t h r e a t e n e d  t o  f i l e  a  s u i t  f o r  s l a n d e r .  S i ' s  p a r e n t s  i n v i t e d  T1 t o  

t h e i r  home f o r  d i n n e r  t o  c e l e b r a t e  t h e i r  d a u g h t e r ' s  g r a d u a t i o n .  

B a r t l e t t  S c h o o l  o f f i c i a l s  c o n c l u d e d  t h a t  t h e y  d i d  n o t  h a v e  t h e  

" c a u s e  t o  b e l i e v e "  w h i c h  n e c e s s i t a t e d  t h a t  a  r e p o r t  b e  made i n  May,  

1 9 8 9 . 5 /

-/  S2 i d e n t i f i e s  t h e  s t u d e n t  f r o m  whom t h e  rum or o f  t h e  a l l e g e d  
s e x u a l  a c t i v i t y  w a s  r e c e i v e d .  S I  i d e n t i f i e s  t h e  s t u d e n t  a l l e g e d l y  
i n v o l v e d .

5/ D i s c o v e r i n g  c o n s e n s u a l  s e x u a l  a c t i v i t y  w h i c h  t h e  p a r t i c i p a n t s  
w a n t  t o  k e e p  p r i v a t e  and  w i l l  b e  a b o u t  t o  c o n c e a l  t h e  s e c r e t  
r e l a t i o n s h i p  i s  e x t r e m e l y  d i f f i c u l t .  Y e t  t h e  d e f e n d a n t s  a s s e r t  t h e  
b u i l d i n g  a d m i n i s t r a t o r s  s h o u l d  h a v e  s e e n  t h r o u g h  t h e  d e n i a l s  o f  t h e  
r e l a t i o n s h i p  made b y  S I  and  T1 e v e n  t h o u g h  t h e  p a r e n t s  h a d  n o t .
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S I  g r a d u a t e d  f ro m  B a r t l e t t  H i g h  S c h o o l  i n  May o f  1 9 8 9 .  

I n  A u g u s t  1 9 8 9 ,  t h e  f a t h e r  o f  S I  c o n t a c t e d  d i s t r i c t . o f f a c i a l s  a b o u t  

t h e  m a t t e r ,  i n d i c a t i n g  t h a t  h e  t h e n  s u s p e c t e d  S I  an d  T1 h a d  b e e n  

i n v o l v e d .  The d i s t r i c t  t h e n  f o l l o w e d  up on  t h e  m a t t e r .  I n  m i d -  

A u g u s t ,  t h e  D i s t r i c t  s u c c e e d e d  i n  o b t a i n i n g  a  s t a t e m e n t  f r o m  S I ,  

a c k n o w l e d g i n g  t h a t  s h e  h a d  s e x u a l  r e l a t i o n s  w i t h  T1 d u r i n g  t h e  

f i n a l  s e m e s t e r  o f  h e r  s e n i o r  y e a r  a n d  t h a t  h e r  p r i o r  d e n i a l s  w e r e  

f a l s e .  I n  A u g u s t  1 9 8 9 ,  S I  w a s  a t t e n d i n g  c o l l e g e  i n  U t a h  and  T1 w as  

i n  E u r o p e .  T h e r e  w a s  t h e r e f o r e  no  t h r e a t  o f  f u r t h e r  s e x u a l  c o n t a c t  

a t  t h a t  t i m e .

A f t e r  h i s  r e t u r n ,  T l ,  r e p r e s e n t e d  b y  c o u n s e l ,  a g r e e d  t o  

r e s i g n  on  o r  a b o u t  A u g u s t  2 8 ,  1 9 8 9 ,  r a t h e r  t h a n  b e  f i r e d  f ro m  h i s  

t e a c h i n g  p o s i t i o n .  A r e p o r t  u n d e r  AS 4 7 . 1 7 . 0 2 0  c o n c e r n i n g  t h e  

c o n d u c t  o c c u r r i n g  b e t w e e n  T l  a n d  S I  w a s  made b y  t h e  d i s t r i c t ,  i n  

g o o d  f a i t h  a n d  on  t h e  a d v i c e  o f  c o u n s e l ,  t o  t h e  D i v i s i o n  o f  Y o u t h  

a n d  F a m i l y  S e r v i c e s  ( h e r e i n a f t e r  "DYFS"} o n  S e p t e m b e r  7 ,  1 9 8 9 .  The  

r e p o r t  w a s  made w i t h  t h e  f u l l  e x p e c t a t i o n  t h a t  T l ' s  c o n d u c t  w o u l d  

b e  r e v i e w e d  f o r  p o s s i b l e  c r i m i n a l  p r o s e c u t i o n .  S e e  A f f i d a v i t s  o f  

M e l l ,  Hahn a n d  C ox .

B .  L e g i s l a t i v e  H i s t o r y  o f  t h e  R e p o r t i n g  A c t .

The A l a s k a  C h i l d  P r o t e c t i o n  A c t  (AS 4 7 . 1 7 ) ,  w h i c h  

m a n d a t e s  r e p o r t i n g ,  f i r s t  b e c a m e  l a w  i n  1 9 7 1 .  S e e  A p p e n d i x  A.  

A p p e n d i x  A i n c l u d e s  t h e  b a s i c  d o c u m e n t s  i n  t h e  l e g i s l a t i v e  h i s t o r y  

o f  t h e  A c t  a n d  s u m m a r i z e s  t h i s  l e g i s l a t i v e  h i s t o r y  f o r  t h e  c o u r t .  

S i n c e  1 9 7 1 ,  t h e r e  h a v e  b e e n  n u m e r o u s  a m e n d m e n t s .  Many o f  t h e  

c h a n g e s  w e r e  made t o  c o m p l y  w i t h  f e d e r a l  s t a t u t e s  a n d  r e g u l a t i o n s



c o n c e r n i n g  c h i l d  a b u s e  p r e v e n t i o n  a n d  t r e a t m e n t .  C o m p l i a n c e  w i t h  

f e d e r a l  s t a t u t e s  i s  n e c e s s a r y  f o r  t h e  S t a t e  o f  A l a s k a  t o  r e m a i n  

e l i g i b l e  f o r  f e d e r a l  f u n d i n g  f o r  c h i l d  a b u s e  a s s i s t a n c e  and  

t r e a t m e n t  p r o g r a m s .  Many o f  t h e  p r o v i s i o n s  i n  t h e  r e p o r t i n g  

s t a t u t e  w e r e  a d o p t e d  i n  r e s p o n s e  t o  a  f e d e r a l  a s s i s t a n c e  p r o g r a m  

a d o p t e d  b y  C o n g r e s s  i n  1 9 7 4 .  I n  o r d e r  t o  b e  e l i g i b l e  f o r  f u n d i n g ,  

s t a t e  l a w s  m u s t  b e  i n  c o m p l i a n c e  w i t h  f e d e r a l  s t a t u t e s  an d  

r e g u l a t i o n s .  4 5  CFR 1 3 4 0 . 1  e t .  s e q . S i n c e  i t s  i n c e p t i o n ,  t h e  

p u r p o s e  o f  t h e  C h i l d  P r o t e c t i o n  A c t  has .  b e e n  t o  p r o t e c t  c h i l d r e n  

f r o m  a b u s e .  Of c o u r s e ,  t h i s  i s  t h e  p u r p o s e  o f  r e q u i r i n g  

" i m m e d i a t e "  o r  "prompt"  r e p o r t s .

A l t h o u g h  m a n d a t o r y  r e p o r t i n g  h a s  b e e n  p a r t  o f  t h e  s t a t u t e  

s i n c e  j^971^) c r i m i n a l  p e n a l t i e s  f o r  f a i l u r e  t o  r e p o r t  d i d  n o t  b e c o m e  

p a r t  o f  t h e  s t a t u t e  u n t i l  1 9 8 2 .  D e f e n d a n t s  h a v e  s e i z e d  o n  t h i s  

r e c e n t  p r o v i s i o n  an d  f o c u s e d  o n  t h e  A c t  a s  a  p e n a l  s t a t u t e .  T h e y  

h a v e  t h r e a t e n e d  p r o s e c u t i o n  u n d e r  t h i s  s e c t i o n  o f  t h e  t o p  

a d m i n i s t r a t o r s  i n  t h e  A n c h o r a g e  S c h o o l  D i s t r i c t  f o r  n o t  r e p o r t i n g  

a  n o n - r e p o r t a b l e  i n c i d e n t  s o o n  e n o u g h .  The s t a t u t e  w a s  a m e n d e d  i n  

1 9 8 5  t o  c o v e r  a b u s e  o u t s i d e  t h e  home o r  c u s t o d i a l  r e l a t i o n s h i p .  

W h i l e  p a s s i n g  t h e s e  a m e n d m e n t s ,  s e v e r a l  l e g i s l a t o r s  e x p r e s s e d  

c o n c e r n  o v e r  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  t e r m s  i n  t h e  C h i l d  

P r o t e c t i o n  A c t  (AS 4 7 . 1 7 ) .  One s u c h  c o n c e r n  w a s  w h e t h e r  

" m a l t r e a t m e n t " ’ w a s  s u f f i c i e n t l y  d e l i n e a t e d  t o  w i t h s t a n d  

c o n s t i t u t i o n a l  c h a l l e n g e s .  On t h e  w h o l e ,  AS 4 7 . 1 7  h a s  b e e n  

c o n s t r u c t e d  i n  a p i e c e m e a l  f a s h i o n ,  w h i c h  h a s  c r e a t e d  a l a c k  o f  

c o h e s i o n  and g l a r i n g  i n c o n s i s t e n c y  w i t h i n  t h e  A c t .  T h e r e  h a s  y e t



t o  b e  a  j u d i c i a l  i n t e r p r e t a t i o n ,  c o n s i d e r a t i o n ,  o r  c o n s t r u c t i o n  on  

t h e  a p p l i c a t i o n  o f  t h e  c r i m i n a l  p e n a l t i e s  u n d e r  t h i s  s t a t u t e  i n  t h e  

A l a s k a  c o u r t s .  . -*

W h i l e  t h e r e  a r e  a h o s t  o f  o t h e r  f a c t s  w h i c h  r e l a t e  t o  t h e  

p r e s e n t  c o n t r o v e r s y ,  t h e s e  f e w  f a c t s  a r e  a l l  t h a t  i s  n e c e s s a r y  t o  

r e s o l v e  t h e  l e g a l  i s s u e s  a t  t h e  c o r e  o f  t h i s  m a t t e r .  C i v i l  R u l e  

56 a l l o w s  f o r  p a r t i a l  d i s p o s i t i o n  o f  i s s u e s  i n  a s u i t  w h e r e  t h e r e  

a r e  no  d i s p u t e s  a s  t o  t h e  m a t e r i a l  u n d e r l y i n g  f a c t s .

I I I .

EITHER THE REPORTING STATUTE I S  VOID FOR
VAGUENESS, DENIES SUBSTANTIVE DUE PROCESS TO 

REPORTERS, AND VIOLATES REPQRTSES1 PRIVACY 
RIGHTS, OR IT MUST BE CONSTRUED IN A WAY "
WHICH EXCLUDES PLAINTIFFS' CONDUCT FROM 

PENAL CONSEQUENCES.

A . P r i n c i p l e s  c f  Law .

T h i s  s e c t i o n  o f  t h e  memorandum s e t s  f o r t h  t h e  f u n d a m e n t a l  

c o n s t i t u t i o n a l  r u l e s  o f  d u e  p r o c e s s  w h i c h  a p p l y  t o  t h e  c o n s t r u c t i o n  

a n d  a p p l i c a t i o n  o f  p e n a l  s t a t u t e s .  T h e r e a f t e r ,  t h e s e  due p r o c e s s

r u l e s  a r e  a p p l i e d  t o  t h e  t e r m s  o f  t h i s  s t a t u t e .

1 .  V a g u e  P r o v i s i o n s  V i o l a t e  Due P r o c e s s  o f  L aw .

T h i s  memorandum w i l l  s h o w  t h a t  t h e  t e r m s  " p r o m p t l y " ,

" i m m e d i a t e l y " ,  " c a u s e  t o  b e l i e v e , "  a n d  " m a l t r e a t m e n t "  a r e  f a t a l l y  

a m b i g u o u s  u n d e r  t h e  s t a t u t o r y  s c h e m e  a n d  a s  a p p l i e d  t o  t h e  r e p o r t  

made b y  S c h o o l .  D i s t r i c t  a d m i n i s t r a t o r s .  B e c a u s e  t h e r e  i s  a  p e n a l  

s a n c t i o n  i n v o l v e d ,  t h i s  v a g u e n e s s  v i o l a t e s  t h e  du e  p r o c e s s  c l a u s e  

o f  t h e  A l a s k a  C o n s t i t u t i o n .
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A n a l y s i s  o f  v a g u e  c r i m i n a l  s t a t u t e s  u n d e r  s u b s t a n t i v e  due

p r o c e s s  p r i n c i p l e s  h a s  a  c e n t r a l  an d  p r o f o u n d  p l a c e  i n  t h e  A m e r i c a n  

s y s t e m  o f  j u s t i c e .  C i t i z e n s  m u s t  b e  a b l e  t o  d e t e r m i n e  i f  t h e i r  

c o n d u c t  w o u l d  b e  d e e m e d  b y  t h e  s t a t e  t o  b e  i l l e g a l  b e f o r e  t h e y  a c t .  

A v a g u e  s t a t u t e  f r u s t r a t e s  t h e  a b i l i t y  o f  w e l l - m e a n i n g  c i t i z e n s  t o  

d e t e r m i n e  w h a t  i s  p r o h i b i t e d .  I t  a l s o  c o n f e r s  t o o  much d i s c r e t i o n  

u p o n  l a w  e n f o r c e r s ,  r a i s i n g  t h e  c o n s t i t u t i o n a l l y  u n a c c e p t a b l e

d u e  p r o c e s s  c l a u s e  p r o v i d e s  a  s u b s t a n t i v e  p r o t e c t i o n  f o r  a l l  

c i t i z e n s  o f  o u r  s o c i e t y  a g a i n s t  t h e s e  d a n g e r s .

I t  i s  w e l l - e s t a b l i s h e d  t h a t  a  s t a t u t e  w h i c h  e i t h e r - .

f o r b i d s  o r  r e q u i r e s  t h e  d o i n g  o f  a n  a c t  i n  t e r m s  s o  v a g u e  t h a t ^ m e n y  

o f  common i n t e l l i g e n c e  m u s t  n e c e s s a r i l y  g u e s s  a t  i t s  m e a n i n g ,  an d  

d i f f e r  a s  t o  i t s  a p p l i c a t i o n ,  v i o l a t e s  t h e  f i r s t  e s s e n t i a l  o f  d u e  

p r o c e s s  o f  l a w  —  f a i r  n o t i c e  o f  w h a t  i s  i l l e g a l .  C o n n a l l v  v .  

G e n e r a l  C o n s t r u c t i o n  C o . , 269  US 8 5 ,  3 9 1  ( 1 9 2 6 )  a s  c i t e d  i n  S t a t e  

v .  O ' N i e l l  I n v e s t i g a t i o n s , 6 0 9  P . 2d  5 2 0 ,  5 31  ( A l a s k a  1 9 8 0 ) ;  B o u i e  

v .  C i t y  a n d  C o l u m b i a . 3 7 8  U . S .  3 4 7 ,  3 5 1  ( 1 9 6 5 ) .  A c c o r d . U n i t e d  

S t a t e s  v .  H a r r i s . 3 4 7  U . S .  6 1 2 ,  6 1 7  ( 1 9 5 4 ) ;  L a n z e t t a  v .  New J e r s e y . : 

3 0 6  U . S .  4 5 1 ,  4 5 3 ,  ( 1 9 3 9 ) ;  M c B o y l e  v .  U n i t e d  S t a t e s , 2 8 3  U . S .  2 5 ,  j

22 ( 1 9 3 1 ) .  I n  d e a l i n g  w i t h  t h e  d u e  p r o c e s s  n o t i c e  r e q u i r e m e n t ,  t h e  ’
I

A l a s k a  S u p r em e  C o u r t  h a s  s t a t e d ;  :

The c u r r e n t  a p p r o a c h  t o  d e f i n i n g  c r i m i n a l  
c o n d u c t  i s  t h a t  o f  s p e c i f y i n g  i n  o b j e c t i v e  
t e r m s  t h e  a c t s  a n d  i n t e n t  p r o h i b i t e d  . . . 
[W ] h e r e  t h e  c o n d u c t  t o  b e  p r o h i b i t e d  b y  a  
c r i m i n a l  s t a t u t e  i s  c a p a b l e  o f  o b j e c t i v e  
d e f i n i t i o n  b y  l a n g u a g e  d e s c r i p t i v e  o f  p r e c i s e  
p h y s i c a l  a c t s  and  e v e n t s ,  i t  s i m p l y  w i l l  n o t  
do t o  u s e  l a n g u a g e  s o  a m b i g u o u s  a s  t o  b e

a n d / o r  b a d  f a i t h  p r o s e c u t i o n .  The



c a p a b l e  o f  e x p a n s i o n  o r  c o n t r a c t i o n  a t  t h e  
whim o f  t h e  r e a d e r .

H a r r i s  v .  S t a t e , 4 5 7  P . 2d 6 3 8  ( A l a s k a  1 9 6 9 )  ( t e r m  " c r i m e  a g a i n s t

n a t u r e "  w e r e  h e l d  u n c o n s t i t u t i o n a l l y  v a g u e  and s t a n d a r d l e s s ) , c i t e d

i n  A n d e r s o n , 5 6 2  P . 2d 3 5 1 ,  3 5 7  ( A l a s k a  1 9 7 7 )  ( " l e w d  a n d  l a s c i v i o u s "

u p h e l d  b e c a u s e  e x p l a i n e d  w i t h i n  t h e  s t a t u t e )  .

A s t a t u t e  i s  a l s o  v a g u e  an d  v i o l a t e s  t h e  du e  p r o c e s s

g u a r a n t e e  i f  i t s  i n d e f i n i t e  c o n t o u r s  c o n f e r  u n b r i d l e d  d i s c r e t i o n

on  g o v e r n m e n t  o f f i c i a l s  a n d  t h e r e b y  r a i s e s  t h e  p o s s i b i l i t y  o f

a r b i t r a r y ,  u n e v e n  and  d i s c r i m i n a t o r y  e n f o r c e m e n t .  Brown v .

M u n i c i p a l i t y  o f  A n c h o r a g e , 5 8 4  P . 2d  3 5 ,  37 ( A l a s k a  1 9 7 8 )  ( l o i t e r i n g

f o r  s o l i c i t a t i o n  h e l d  v o i d  f o r  v a g u e n e s s ) ;  L e v s h a k o f f  v .  S t a t e , 5 6 5

P . 2d 5 0 4 ,  5 0 7  ( A l a s k a  1 9 7 7 ) ;  M arks  v .  C i t y  o f  A n c h o r a g e , 5 0 0  P . 2d

6 44  ( A l a s k a  1 9 7 2 ) .

Where  a s t a t u t e  f a i l s  t o  g i v e  n o t i c e  o f  p r o h i b i t e d

c o n d u c t  o r  r a i s e s  t h e  s p e c t e r  o f  a r b i t r a r y  e n f o r c e m e n t ,  t h e  c o u r t

m u st  s e v e r  t h e  o f f e n d i n g  l a n g u a g e ,  s t r i k e  t h e  p r o v i s i o n ,  o r

c o n s t r u e  t h e  s t a t u t e  n a r r o w l y  t o  p r o t e c t  t h o s e  p o t e n t i a l  d e f e n d a n t s

n o t  p u t  on  n o t i c e .  W ea v er  v .  S t a t e . 7 3 6  P . 2d  7 8 1 ,  7 8 2  ( A l a s k a  A p p .
t
f

1 9 8 7 ) ,  c i t i n g  Summers v .  A n c h o r a g e . 5 8 9  P . 2d  8 6 3 ,  8 6 6 - 6 7  ( A l a s k a

1 9 7 9 )  ( t h e  c o u r t  n o t e d  t h a t  " l e w d n e s s "  h a d  b e e n  r e m o v e d  f r o m  t h e

p e n a l  o r d i n a n c e  an d  i n  d i c t a  n o t e d  t h a t  " l e w d n e s s "  m u s t  b e  d e f i n e d ,  ;

s e v e r e d ,  o r  n a r r o w l y  c o n s t r u e d ) ;  S t o c k  v .  S t a t e , 5 2 6  P . 2d 3 ,  7 - 9  ;

( A l a s k a  1 9 7 4 ) .  As t h e  A l a s k a  S u p r e m e  C o u r t  h a s  e x p l a i n e d ,

We c a n n o t  a l l o w  c r i m i n a l i t y  t o  d e p e n d  o n l y  
u p o n  t h e  m o r a l  s e n t i m e n t  o r  i d i o s y n c r a s i e s  o f  
t h e  t r i b u n a l  b e f o r e  w h i c h  a  d e f e n d a n t  i s  
t r i e d .  V a g u e  t e r m s  i n  a s t a t u t e ,  i f  p e r m i t t e d  
t o  s t a n d ,  m i g h t  b e  u s e d  t o  c o v e r  v a r i e t i e s  o f



o Z  <-  5 w *  
u <  " 
o u  
£ <  
t  Z  
o Z

-----------

c o n d u c t  n o t  o r d i n a r i l y  r e g a r d e d  a s  c r i m i n a l  by  
v a s t  p o r t i o n s  o f  t h e  p u b l i c  a f f e c t e d  b y  i t .

H a r r i s  v .  S t a t e , 4 5 7  P . 2d  6 3 8 ,  6 41  ( A l a s k a  1 9 6 9 )  ( f i n d i n g  s t a t u t o r y  

l a n g u a g e  " c r i m e  a g a i n s t  n a t u r e "  v o i d  f o r  v a g u e n e s s ) .  T h e s e  

s t a n d a r d s  o f  d u e  p r o c e s s  w i l l  g u i d e  t h e  c o u r t  when i t  r e v i e w s  t h e  

s t a t u t e  on  v a g u e n e s s  g r o u n d s  i n  S e c t i o n  I I I . B . l . ,  2 . a . - c . ,  i n f r a .

The n e x t  s e c t i o n  o f  t h i s  memorandum d i s c u s s e s  t h e  d u e  

p r o c e s s  i n f i r m i t i e s  o f  a  b r o a d  r e q u i r e m e n t  t h a t  c i t i z e n s  r e p o r t  

o t h e r  c i t i z e n s  t o  t h e  g o v e r n m e n t  o n  p a i n  o f  i n c a r c e r a t i o n .  S u c h  

a  r e q u i r e m e n t  i s  a n  u n c o n s t i t u t i o n a l  a n a t h e m a  t o  a f r e e  s o c i e t y .  

T h i s  b a s i c  p r o b l e m  e x a c e r b a t e  t h e  v a g u e  p r o v i s i o n s  o f  t h e  s t a t u t e .  

The f a c t u a l  i s s u e s  s u r r o u n d i n g  o n  t h e  v a g u e n e s s  p r o b l e m s  a r e  

d i s c u s s e d  a t  l e n g t h  i n  t h e  r e m a i n d e r  o f  t h i s  memorandum.  

R e g a r d l e s s ,  w hen  c i t i z e n s ,  p r o s e c u t o r s  a n d  p o l i c e m e n  do n o t  know  

w h a t  s h o u l d  b e  r e p o r t e d  o r  p r o s e c u t e d  o r  w h e n ,  f u n d a m e n t a l  p r o b l e m s  

a r i s e .  T h i s  c o n t r o v e r s y  i s  t e s t i m o n y  t o  t h e  d a n g e r s  o f  u n d e f i n e d  

p r o s e c u t o r i a l  d i s c r e t i o n  c o u p l e d  w i t h  i m p r o p e r  p o l i c e  c o n d u c t . - ^

2 .  I m p o s i n g  C r i m i n a l  C o n s e q u e n c e s  Upon a  P e r s o n  F o r
F a i l i n g  t o R e p o r t H i s  B a r e S u s p i c i o n s  C o n c e r n i n g
A n o t h e r  1s C o n d u c t t o  Law E n f o r c e m e n t  V i o l a t e s
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-^As t o  t h e  n a t u r e  o f  t h e  p o l i c e  c o n d u c t ,  t h e  c o u r t  s h o u l d  r e f e r  t o  
t h e  f a c t u a l  d i s c u s s i o n  i n  t h e  M o t i o n  f o r  P r e l i m i n a r y  I n j u n c t i o n  an d  
t h e  O p p o s i t i o n  t o  t h e  F i r s t  M o t i o n  f o r  Summary J u d g m e n t .  j

21 :



r e c o g n i z e d  c o n s t i t u t i o n a l  g u a r a n t e e  o f  r e s p e c t  f o r  t h o s e  p e r s o n a l

l i a b i l i t i e s  r o o t e d  i n  t h e  c o n c e p t  o f  o r d e r e d  l i b e r t y  t h a t  p r o t e c t s

o n e  f r o m  a r b i t r a r y  g o v e r n m e n t a l  a c t i o n .  The s t a t u t o r y  s c h e m e  h e r e

i m p o s e s  c r i m i n a l  s a n c t i o n s  f o r  t h e  f a i l u r e  t o  r e p o r t  s u s p i c i o n s

c o n c e r n i n g  o t h e r s  t o  t h e  g o v e r n m e n t .  The d e f e n d a n t s  a p p a r e n t l y

a r g u e  t h a t  r e p o r t s  m u st  b e  made o n  t h e  f i r s t  s u s p i c i o n  o r  r u m o r ,

an d  t h a t  i f  t h e  r e p o r t  i s  d e l a y e d  t o  l o o k  i n t o  t h e  a c c u s a t i o n ,  t h e n

t h e  i m m u n i t y  i n  t h e  s t a t u t e  i s  l o s t .  V i r t u a l l y  a l l  o f  t h e  w e l l -

r e c o g n i z e d  a s p e c t s  o f  s u b s t a n t i v e  d u e  p r o c e s s  a r e  o f f e n d e d  b y

l e g i s l a t i o n  r e q u i r i n g  c e r t a i n  c l a s s e s  o f  p e o p l e  t o  r e p o r t  m e r e

s u s p i c i o n s  o f  i m p r o p e r  c o n d u c t  b y  f e l l o w  c i t i z e n s  t o  s t a t e

a u t h o r i t i e s  l e s t  t h e y  f a c e  c r i m i n a l  p e n a l t i e s  t h e m s e l v e s .

The  h i s t o r i c a l  r o o t s  o f  s u b s t a n t i v e  d u e  p r o c e s s  w e r e

d e s c r i b e d  b y  J u s t i c e  W i l l i a m  J o h n s o n  i n  1 8 1 9  a s  f o l l o w s :

A s  t o  t h e  w o r d s  f r o m  t h e  Magna C h a r t e r  . . . 
a f t e r  v o l u m e s  s p o k e n  a n d  w r i t t e n  w i t h  a  v i e w  
t o  t h e i r  e x p o s i t i o n ,  t h e  g o o d  s e n s e  o f  m a n k in d  
h a s  a t  l e n g t h  s e t t l e d  down t o  t h i s : t h a t  t h e y  
w e r e  i n t e n d e d  t o  s e r v i c e  t h e  i n d i v i d u a l  f r o m  
t h e  a r b i t r a r y  e x e r c i s e  o f  t h e  p o w e r s  o f
g o v e r n m e n t ,  u n r e s t r a i n e d  b y  t h e  e s t a b l i s h e d  
p r i n c i p l e s  o f  p r i v a t e  r i g h t s  a n d  d i s t r i b u t i v e  
j u s t i c e .

Bank o f  C o l u m b i a  v .  O k l e y . 4 W h e a t .  2 3 5 ,  2 44  ( 1 8 1 9 ) .  T h i s  c o n c r e t e

r e s t r a i n t  o n  g o v e r n m e n t  h a s  b e e n  d e s c r i b e d  b y  t h e  A l a s k a  S u p r e m e

C o u r t  a s  f o l l o w s :

The t e r m  ' d u e  p r o c e s s  o f  l a w '  i s  n o t  
s u s c e p t i b l e  o f  p r e c i s e  d e f i n i t i o n  o r  r e d u c t i o n  
t o  a  m a t h e m a t i c a l  f o r m u l a .  B u t  i n  t h e  c o u r s e  
o f  j u d i c i a l  d e c i s i o n s  i t  h a s  come t o  e x p r e s s  
a  b a s i c  c o n c e p t  o f  j u s t i c e  u n d e r  l a w ,  s u c h  a s  
' o u r  t r a d i t i o n a l  c o n c e p t i o n  o f  f a i r  p l a y  and  
s u b s t a n t i a l  j u s t i c e '  t h e  ' p r o t e c t i o n  o f  t h e
i n d i v i d u a l  f r o m  a r b i t r a r y  ' a c t i o n ' ,



' f u n d a m e n t a l  p r i n c i p l e s  o f  l i b e r t y  and  
j u s t i c e ' ,  w h e t h e r  t h e r e  h a s  b e e n  a [ d e n i a l  o f ]  
f u n d a m e n t a l  f a i r n e s s ,  s h o c k i n g  t o  t h e  
u n i v e r s a l  s e n s e  o f  j u s t i c e 1 , ' t h a t  w h o l e  
c o m m u n i t y  s e n s e  o f  " d e c e n c y  an d  f a i r n e s s "  t h a t  
h a s  b e e n  w o v e n  b y  common e x p e r i e n c e  i n t o  t h e  
f a b r i c  o f  a c c e p t a b l e  c o n d u c t ' ,  and  a ' r e s p e c t  
f o r  t h o s e  p e r s o n a l  i m m u n i t i e s  w h i c h  * * * a r e  
" s o  r o o t e d  i n  t h e  t r a d i t i o n s  an d  c o n s c i e n c e  o f  
o u r  p e o p l e  a s  t o  b e  r a n k e d  . a s  f u n d a m e n t a l " ,
* * * o r  a r e  " i m p l i c i t  i n  t h e  c o n c e p t  o f  
o r d e r e d  l i b e r t y . " '

G r e e n  v .  S t a t e , 462  P . 2d  9 9 4 ,  9 9 6 - 9 9 7  ( A l a s k a  1 9 6 9 ) ,  c i t i n g

N o r t h e r n  S u p p l y ,  I n c .  v .  C u r t i s - W r i q h t , 3 9 7  P . 2d 1 0 1 3 ,  1017  ( A l a s k a

1 9 6 5 )  ( l o n g  arm s t a t u t e ) ;  S l o c h o w e r  v .  H i g h e r  B oard  o f  E d u c a t i o n

o f  New Y o r k , 3 5 0  U . S .  5 5 1 ,  5 5 9  ( 1 9 5 6 )  ( p r o t e c t i o n  o f  t h e  i n d i v i d u a l

fro m  a r b i t r a r y  a c t i o n ) ;  I n  r e  G r o b a r , 3 5 2  U . S .  3 3 0 ,  334 ( 1 9 5 7 )

( f u n d a m e n t a l  p r i n c i p l e s  o f  l i b e r t y  an d  j u s t i c e ) ;  K i n s e l l a  v .  U n i t e d

S t a t e s , 3 61  U . S .  2 3 4 ,  2 6 4  ( 1 9 6 0 )  ( d e n i a l  o f  f u n d a m e n t a l  f a i r n e s s

s h o c k i n g  t o  t h e  u n i v e r s a l  s e n s e  o f  j u s t i c e ) ;  B r e i f t h a u p t  v .  A b r am ,

3 52  U . S .  4 3 2 ,  4 3 6  ( 1 9 5 7 )  ( t h a t  w h o l e  s e n s e  o f  d e c e n c y  and  f a i r n e s s

t h a t  h a s  b e e n  w o v e n  b y  common e x p e r i e n c e  i n t o  t h e  f a b r i c  o f  common

c o n d u c t ) ;  R o c h i n  v .  C a l i f o r n i a . 3 4 2  U . S .  1 6 5 ,  169  ( 1 9 5 2 )  ( s o  r o o t e d

i n  t h e  t r a d i t i o n a l  an d  c o n s c i e n c e  o f  o u r  p e o p l e  a s  t o  b e  r o o t e d

f u n d a m e n t a l  o r  i m p l i c i t  i n  t h e  c o n c e p t  o f  o r d e r e d  l i b e r t y ) .

I n  R o c h i n  v .  C a l i f o r n i a  t h e  U n i t e d  S t a t e s  S u prem e C o u r t

h e l d  t h a t  d u e  p r o c e s s  l i m i t s  t h e  m ea n s  w h i c h  t h e  s t a t e  c a n  u s e  i n

p u r s u i n g  e v e n  l e g i t i m a t e  a n d  i m p o r t a n t  e n d s .  S p e a k i n g  f o r  t h e

m a j o r i t y ,  J u s t i c e  F r a n k f u r t e r  s t a t e d :

Due p r o c e s s  o f  l a w  i s  a  s u m m a r iz e d  
c o n s t i t u t i o n a l  g u a r a n t e e  o f  r e s p e c t  f o r  t h o s e  
p e r s o n a l  i m m u n i t i e s  w h i c h ,  a s  J u s t i c e  C a r d o z o  
t w i c e  w r o t e  f o r  t h e  c o u r t ,  a r e  " s o  r o o t e d  i n  
t h e  t r a d i t i o n s  a n d  c o n s c i e n c e  o f  o u r  p e o p l e  a s



t o  b e  r a n k e d  a s  f u n d a m e n t a l "  . . . "or  a r e  
i m p l i c i t  i n  t h e  c o n c e p t  o f  o r d e r e d  l i b e r t y . "

3 4 2  U . S .  a t  1 6 9 .  And i n  d i s c u s s i n g  t h e  a m b i t  o f  t h e  d u e  p r o c e s s ,  

J u s t i c e  H a r l e n  h a s  s t a t e d :

I n  my v i e w ,  t h e  p r o p e r  c o n s t i t u t i o n a l  i n q u i r y  
i n  t h i s  c a s e  i s  w h e t h e r  t h i s  - C o n n e c t i c u t  
s t a t u t e  [ p r o h i b i t i n g  s a l e  o f  c o n t r a c e p t i v e s  t o  
m a r r i e d  c o u p l e s ]  i n f r i n g e s  t h e  Due P r o c e s s  
C l a u s e  o f  t h e  F o u r t e e n t h  Amendment b e c a u s e  t h e  
e n a c t m e n t  v i o l a t e s  b a s i c  v a l u e s  " i m p l i c i t  i n  
t h e  c o n c e p t  o f  o r d e r e d  l i b e r t y , "  P a l k c o  v .  
C o n n e c t i c u t . 3 0 2  U . S .  3 1 9 ,  3 2 5 ,  82 L . E d .  2 3 8 ,
292  58 S . C t .  4 9 .  F o r  r e a s o n s  s t a t e d  a t  l e n g t h  
i n  my d i s s e n t i n g  o p i n i o n  i n  Poe  v .  U l m a n , 
s u p r a , I  b e l i e v e  i t  d o e s .  W h i l e  t h e  r e l e v a n t  
i n q u i r y  may b e  a i d e d  b y  r e s o r t  t o  o n e  o r  m ore  
o f  t h e  p r o v i s i o n s  o f  t h e  B i l l  o f  R i g h t s ,  i t  i s  
n o t  d e p e n d e n t  o n  th e m  o r  a n y  o f  t h e i r  
r a d i a t i o n s .  The Due P r o c e s s  C l a u s e  o f  t h e  
F o u r t e e n t h  Amendment s t a n d s ,  i n  my o p i n i o n ,  o n  
i t s  own b o t t o m .

G r i s w o l d  v .  C o n n e c t i c u t , 3 8 1  U . S .  4 7 9 ,  .500 14 L . E d . 2d  5 1 0  ( 1 9 6 5 )  

( H a r l e n  c o n c u r r i n g ) .  -In t h e s e  a n d  o t h e r  o p i n i o n s  t h e  d u e  p r o c e s s  

c l a u s e  o f  t h e  F o u r t e e n t h  Amendment  —  w h i c h  i s  i d e n t i c a l  t o  A r t i c l e  

I ,  § 7 —  h a s  b e e n  r e g a r d e d  a s  a  s o u r c e  o f  p r o h i b i t i o n  f o r  l i b e r t y  

i n t e r e s t s  n o t  s p e c i f i c a l l y  s e t  f o r t h  i n  t h e  B i l l  o f  R i g h t s .

I n  c r i m i n a l  c a s e s ,  t h e  f l e x i b l e  c o n c e p t  o f  d u e  p r o c e s s  

h a s  d e v e l o p e d  i n  a  s e r i e s  o f  c o n s i s t e n t  d o c t r i n a l  m a n i f e s t a t i o n s .

-^The S u p r em e  C o u r t  h a s  a r t i c u l a t e d  s e v e r a l  o t h e r  f u n d a m e n t a l  
" l i b e r t y "  r i g h t s  w h i c h  a r e  p r o t e c t e d  b y  t h e  Due P r o c e s s  C l a u s e  o f  
t h e  F o u r t e e n t h  Amendment .  S e e , e . g .  M eyer  v .  N e b r a s k a . 2 6 2  U . S .  
3 9 0 ,  399  ( 1 9 2 5 )  ( r i g h t  t o  m a r r y ,  e s t a b l i s h  a home a n d  b r i n g  up
c h i l d r e n ) ;  P i e r c e  v .  S o c i e t y  o f  S i s t e r s , 268  U . S .  5 1 0 ,  5 3 4 - 5 3 5
( 1 9 3 2 )  ( r i g h t  t o  d i r e c t  t h e  u p b r i n g i n g  a n d  e d u c a t i o n  o f  c h i l d r e n ) ;  
G r i s w o l d  v .  C o n n e c t i c u t . 3 8 1  U . S .  4 7 9 ,  ( 1 9 6 5 )  ( p r i v a c y  o f  t h e
m a r i t a l  r e l a t i o n ) ;  Roe v .  W a d e , 4 1 0  U . S .  113  ( 1 9 7 3 )  ( r i g h t  t o
c h o o s e  w h e t h e r  t o  h a v e  c h i l d r e n ) ; s e e  a l s o  O l m s t e a d  v .  U n i t e d  
S t a t e s , 277  U . S .  4 3 8 ,  4 7 8  ( B r a n d i e s ,  d i s s e n t i n g )  ( " t h e  r i g h t  t o  be  
l e f t  a l o n e " ) .



The A l a s k a  a p p e l l a t e  c o u r t s  h a v e  r e c o g n i z e d  and a p p l i e d  t h e  d u e  

p r o c e s s  d o c t r i n e s  on n u m e r o u s  o c c a s i o n s  i n  c r i m i n a l  c a s e s .  

S u b s t a n t i v e  d u e  p r o c e s s  r e q u i r e s  t h a t  i n  a n y  c r i m i n a l  p r o s e c u t i o n  

t h e  s t a t e  m u st  b e a r  t h e  b u r d e n  o f  p r o v i n g  a l l  e l e m e n t s  o f  t h e  

o f f e n s e  b e y o n d  a r e a s o n a b l e  d o u b t .  H u i t t  v .  S t a t e . 6 7 8  P . 2d 4 1 5 ,  

( A l a s k a  App. 1 9 8 4 ) ;  Huf v .  S t a t e , 6 7 5  P . 2d 2 6 8 ,  271  ( A l a s k a  App.  

1 9 8 4 ) .  A c c o r d  I n  r e  W i n d s h i p , 3 9 7  U . f .  3 5 8  ( 1 9 7 0 ) .

An e s s e n t i a l  e l e m e n t  o f  v i r t u a l l y  e v e r y  c r i m i n a l  

p r o s e c u t i o n  i s  a  d e m o n s t r a t i o n  by t h e  s t a t e  t h a t  t h e  a c c u s e d  a c t e d  

w i t h  a  c u l p a b l e  s t a t e  o f  m i n d ,  known a s  "mens r e a . "  S e e  M u l l a n e y  

v .  W i l b u r , 421  U . S .  684  ( 1 9 7 5 ) .  The A l a s k a  Supreme C o u r t  h a s

r e p e a t e d l y  e m p h a s i z e d  t h e  b a s i c  r e q u i r e m e n t  u n d e r  t h e  s t a t e  

C o n s t i t u t i o n  t h a t  t h e  i m p o s i t i o n  o f  c r i m i n a l  s a n c t i o n s  r e q u i r e s  

p r o o f  b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  t h e  a c c u s e d  a c t e d  w i t h  

c r i m i n a l  i n t e n t ,  s o m e t i m e s  r e f e r r e d  t o  a s  an  a w a r e n e s s  o r  

c o n s c i o u s n e s s  o f  w r o n g d o i n g .  S t a t e  v .  G u e s t , 5 83  P.  2d  8 3 6 ,  8 3 8

( A l a s k a  1 9 7 8 )  ( " i t  w o u l d  b e  a  d e p r i v a t i c n  o f  l i b e r t y  w i t h o u t  d u e  

p r o c e s s  o f  l a w  t o  c o n v i c t  a  p e r s o n  o f  a  s e r i o u s  c r i m e  w i t h o u t  t h e  

r e q u i r e m e n t  o f  c r i m i n a l  i n t e n t " ) ;  J a g e r  v .  S t a t e , 7 4 8  P . 2 d  1 1 7 2 ,  

1 1 7 8  ( A l a s k a  App. 1 9 8 8 )  ( G u e j t  " i n f e r [ e d ]  a  r e q u i r e m e n t  o f  c r i m i n a l  

i n t e n t  i n  o r d e r  t o  a v o i d  t h e  i m p o s i t i o n  o f  s t r i c t  c r i m i n a l  

l i a b i l i t y  f o r  an  o f f e n s e  n o t  i n v o l v i n g  t h e  p u b l i c  w e l f a r e " ) ;  B e l l  

v .  S t a t e . 6 6 8  F . 2d 8 2 9 ,  8 3 3 - 3 5  ( A l a s k a  A p p .  1 9 8 3 )  ( " W e l l - r e c o g n i z e d  

r u l e "  c r i m i n a l  i n t e n t  r e q u i r e d  a n d  " o n e  c h a r g e d  w i t h  c r i m i n a l  

c o n d u c t  m u s t  h a v e  an  a w a r e n e s s  o r  c o n s c i o u s n e s s  o f  w r o n g d o i n g " ) ;  

Andrew v .  S t a t e . 6 5 3  P . 2d 1 0 6 3 ,  1 0 6 5  ( A l a s k a  App. 1 9 8 2 )  ( " A l a s k a



S u prem e C o u r t  h a s  b e e n  c o n s i s t e n t  i n  h o l d i n g  t h a t  s e r i o u s  c r i m i n a l  

o f f e n s e s  m u st  i n c l u d e  a r e q u i r e m e n t  o f  c r i m i n a l  i n t e n t  a s  an  

e s s e n t i a l  e l e m e n t  o f  t h e  o f f e n s e  an d  t h a t  t h e  i m p o s i t i o n  o f  s t r i c t  

l i a b i l i t y  i n  a l l  b u t  a  l i m i t e d  c a t e g o r y  o f  c r i m i n a l  o f f e n s e s  

v i o l a t e s  d u e  p r o c e s s " ) ;  H e n t z n e r  v .  S t a t e , 613  P . 2d 8 2 1 ,  8 27

( A l a s k a  1 9 8 0 ) .  A l a s k a  a p p e l l a t e  c o u r t s  h a v e  c o n s i s t e n t l y  i m p l i e d  

i n t e n t  r e q u i r e m e n t s  i n t o  c r i m i n a l  s t a t u t e s  an d  o r d i n a n c e s  i n  o r d e r  

t o  s a v e  th em  fr o m  c o n s t i t u t i o n a l  c h a l l e n g e  u n d e r  t h e  d u e  p r o c e s s  

c l a u s e .  S e e , e . g . , M o r r i s  v .  M u n i c i p a l i t y  o f  A n c h o r a g e . 652  P . 2d  

5 0 3  ( A l a s k a  App.  1 9 8 2 ) ;  S m i t h  v .  M u n i c i p a l i t y  o f  A n c h o r a g e , 652  

P . 2d  4 9 9  ( A l a s k a  A pp.  1 9 8 2 ) .

C r i m i n a l  j u r i s p r u d e n c e  a l s o  c o n t a i n s  many e x a m p l e s  w h e r e  

t h e  s t a t e ' s  p u r s u i t  o f  p r o p e r  e n d s  b y  e m p l o y i n g  i m p r o p e r  m ean s  w e r e  

s t r u c k  down a s  v i o l a t i o n s  o f  s u b s t a n t i v e  d u e  p r o c e s s .  T h e s e  c a s e s  

e s t a b l i s h  t h e  p r i n c i p l e  t h a t  e v e n  t h e  m o s t  l e g i t i m a t e  e n d s ,  s u c h  

a s  s u c c e s s f u l l y  p r o s e c u t i n g  a  m u r d e r  o r  d r u g  d e a l i n g  s u s p e c t ,  

c a n n o t  b e  a c c o m p l i s h e d  b y  c o n s t i t u t i o n a l l y  i n t o l e r a b l e  m e a n s .  Of  

c o u r s e ,  a  l e a d i n g  c a s e  i s  R o c h i n  v .  C a l i f o r n i a , s u p r a , w h e r e  u s e  

o f  a  s t o m a c h  pump w a s  h e l d  t o  b e  a  v i o l a t i o n  o f  s u b s t a n t i v e  d u e  

p r o c e s s .  The u s e  o f  a n  a c c u s e d ' s  c o e r c e d  o r  i n v o l u n t a r y  c o n f e s s i o n  

o r  t e s t i m o n y  i n  a  c r i m i n a l  t r i a l  i s  a l s o  a  v i o l a t i o n  o f  d u e  p r o c e s s  

o f  l a w .  New J e r s e y  v .  P o r t a s h , 4 4 0  U . S .  4 5 0 ,  4 59  ( 1 9 7 9 )

( t e s t i m o n y ) ;  M i n c e v  v .  A r i z o n a , 4 3 7  U . S .  3 8 5 ,  398  ( 1 9 7 8 )

( c o n f e s s i o n ) .  The p r o s e c u t i o n  may n o t  comment o n  t h e  s i l e n c e  o f  

t h e  a c c u s e d  a f t e r  h e  h a s  b e e n  a p p r i s e d  o f  h i s  M ira n d a  r i g h t s .  

D o y l e  v .  O h i o . 4 2 6  U . S .  6 10  ( 1 9 7 6 ) ;  S t o r k  v .  S t a t e .  559 P . 2d 9 9 ,



103  ( A l a s k a  1 9 7 7 )  ("We do n o t e ,  h o w e v e r ,  t h a t  s u b s t a n t i v e  due  

p r o c e s s  i s  v i o l a t e d  w hen t h e  p r o s e c u t i o n  c a l l s  a t t e n t i o n  t o  t h e  

s i l e n c e  o f  t h e  a c c u s e d  a t  t h e  t i m e  o f  h i s  a r r e s t " ) .

Due p r o c e s s  a l s o  p r o h i b i t s  i m p o s i t i o n  o f  a c r i m i n a l  

c o n s e q u e n c e  i n  t h e  a b s e n c e  o f  a  c r i m i n a l  a c t  o r  f o r  i n n o c e n t  

c o n d u c t .  R o b i n s o n  v .  C a l i f o r n i a , 3 7 0  U . S .  6 6 0 ,  667  ( 1 9 6 2 )  ( s t a t u s  

o f  " a d d i c t "  c a n n o t  b e  c r i m i n a l i z e d  by  s t a t u t e ) ;  R e y n o l d s  v .  S t a t e , 

664  P . 2d 6 2 1 ,  6 2 3 - 2 5  ( A l a s k a  App.  1 9 8 3 ) .  J u s t i c e  D o u g l a s  h a s

s t a t e d ,  r e g a r d i n g  a  s t a t u t e  t h a t  c r i m i n a l i z e d  t h e  s t a t u s  o f  b e i n g  

an " a d d i c t , "  " [ c ] o n t r a r y  t o  my [ d i s s e n t i n g ]  B r o t h e r  C l a r k ,  I  t h i n k  

t h e  m ean s  m u s t  s t a n d  c o n s t i t u t i o n a l  s c r u t i n y ,  a s  w e l l  a s  t h e  e n d  

a c h i e v e d . "  R o b i n s o n  v .  C a l i f o r n i a , 3 7 0  U . S .  a t  6 77  ( D o u g l a s  J . ,  

c o n c u r r i n g ) .

F i n a l l y ,  s u b s t a n t i v e  d u e  p r o c e s s  a n d  t h e  s t a t e  g u a r a n t e e s  

a g a i n s t  i m p o s i t i o n  o f  c r u e l  a n d  u n u s u a l  p u n i s h m e n t  a r e  b o t h  

o f f e n d e d  w h e r e  c r i m i n a l  c o n s e q u e n c e s  a r e  i m p o s e d  w h o l l y  o u t  o f  

p r o p o r t i o n  t o  t h e  c u l p a b i l i t y  o f  t h e  a c t i o n s  s a i d  t o  b e  c r i m i n a l .  

R o b i n s o n  v .  C a l i f o r n i a , s u p r a , 3 7 0  U . S . ,  a t  667  (" E v e n  o n e  d a y  i n  

p r i s o n  w o u l d  b e  a  c r u e l  and  u n u s u a l  p u n i s h m e n t  f o r  t h e  " c r i m e "  o f  

h a v i n g  a  common c o l d " ) .  A c c o r d  D a n c e r  v .  S t a t e , 7 1 5  P . 2d  1 1 7 4 ,  

1 1 8 0 - 8 1  ( A l a s k a  App.  1 9 8 6 ) ;  F a u l k n e r  v .  S t a t e , 4 45  P . 2d  8 1 5  ( A l a s k a  

1 9 6 8 ) ;  G r een  v .  S t a t e , 3 9 0  P . 2d 4 3 3 ,  435  ( A l a s k a  1 9 6 4 ) . ^

ft/
- ' S i m i l a r  p r o t e c t i o n s  a r e  v o u c h e d s a f e  b y  A mendments  V I I I  a n d  XIV  
o.r t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  S e e  e . g . , S o l e m  v .  H e l m , 4 6 3  
U . S .  2 7 7  ( 1 9 8 3 ) ;  Weems v .  U n i t e d  S t a t e s , 2 1 7  U . S .  3 4 9 ,  3 77  ( 1 9 1 0 ) .



T h i s  c a s e  p r e s e n t s  t h e  i s s u e  o f  t h e  s t a t e ' s  u s e  o f  

u n c o n s t i t u t i o n a l  m ean s  t o  a t t a i n  a  s a l u t a r y  g o a l .  J u s t  a s  i t  i s  

i n c o n s i s t e n t  w i t h  t h e  c o n c e p t  o f  o r d e r e d  l i b e r t y  t o  b e  c o m p e l l e d  

t o  p r o v i d e  e v i d e n c e  a g a i n s t  y o u r s e l f  i n  a c r i m i n a l  p r o s e c u t i o n ,  no  

m a t t e r  how g r e a t  t h e  s o c i e t a l  i n t e r e s t  i n  c o n v i c t i o n ,  i t  i s  a l s o  

a  v i o l a t i o n  o f  s u b s t a n t i v e  d u e  p r o c e s s  t o  b e  c o m p e l l e d  on  p a i n  o f  

t o  r e p o r t  m ere  s u s p i c i o n s  c f  i m p r o p e r  c o n d u c t  by  f e l l o w  

c i t i z e n s  t o  t h e  s t a t e .  I f  t h e r e  i s  a n y t h i n g  t h a t  i s  a n a t h e m a  t o  

a  f r e e  s o c i e t y ,  i t  i s  t h e  c o m p e l l e d  r e p o r t i n g  t o  t h e  g o v e r n m e n t  o f  

r u m o r ,  i n n u e n d o  o r  s u s p i c i o n s - r e g a r d i n g  n e i g h b o r s  u n d e r  t h r e a t  o f  

i n c a r c e r a t i o n .  I n d e e d ,  t h i s  i s  a  q u i n t e s s e n t i a l  t r a i t  o f  a  

t o t a l i t a r i a n  s o c i e t y .  I t  i s  t h e  c h a r a c t e r i s t i c  o f  t h e  r e p r e s s i v e  

g o v e r n m e n t s  o f  E a s t e r n  E u r o p e ,  w h o s e  p e o p l e  a r e  r e f u s i n g  d a i l y  t o  

s u b m i t  t o  t h e  c o n t i n u a t i o n  o f  s u c h  o u t r a g e s .  I t  i s  t h e  "law" o f  

O r w e l l ' s  1 9 8 4 ,  n o t  t h e  l a w  o f  a  l a n d  c o m m i t t e d  t o  t h e  p r e s e r v a t i o n  

o f  i n d i v i d u a l  f r e e d o m .  J u s t  a s  a  s t a t u t e  w h i c h  " r e q u i r e d "  

a d m i s s i o n  o f  c o e r c e d  c o n f e s s i o n s  a t  t r i a l s  i n v o l v i n g  c h a r g e s  o f  s e x  

a b u s e  w o u l d  b e  s t r u c k  down a s  v i o l a t i v e  o f  d u e  p r o c e s s ,  s o  t o o  AS

4 7 . 1 7 . 0 6 8  v i o l a t e s  t h e  d u e  p r o c e s s  c l a u s e  i n  A r t i c l e  I ,  § 7 o f  t h e

9/A l a s k a  C o n s t i t u t i o n .  S u c h  a  c r i m i n a l -  s t a t u t e  a l s o  v i o l a t e s  t h e  •

!
____________________________________ i

-^The A l a s k a  Supreme C o u r t  h a s  s t a t e d  t h a t  " l i b e r t y "  i s  an  " e l u s i v e  . 
c o n c e p t ,  i n c a p a b l e  o f  d e f i n i t i v e ,  c o m p r e h e n s i v e  e x p l a n a t i o n .  Y e t  i 
a t  t h e  c o r e  o f  t h i s  c o n c e p t  i s  t h e  n o t i o n  o f  t o t a l  p e r s o n a l  : 
i m m u n i t y  f r o m  g o v e r n m e n t a l  c o n t r o l :  ' t h e  r i g h t  t o  b e  l e f t  a l o n e . '"
B r e e z e  v .  S m i t h . 501  P . 2d 1 5 9 ,  168  ( A l a s k a  1 9 7 2 ) .  I n  B r e e z e . t h e  
c o u r t  h e l d  t h a t  t h e  r i g h t  t o  d e t e r m i n e  o n e ' s  own h a i r  s t y l e  o r  
p e r s o n a l  a p p e a r a n c e  w a s  a  f u n d a m e n t a l  r i g h t  c o n t a i n e d  i n  t h e  
c o n c e p t  o f  " l i b e r t y "  i n  A r t i c l e  I ,  § 1 o f  t h e  A l a s k a  C o n s t i t u t i o n .  
S e e  a l s o  R a v i n  v .  S t a t e . 5 37  P . 2d  4 9 4 ,  4 9 7 - 4 9 3  ( A l a s k a  1 9 7 5 ) .  The  
B r e e z e  c o u r t  c i t e d  S t u l l  v .  S c h o o l  B o a r d  o f  W e s t e r n  R i v e r  J r . - S r .  j

( c o n t i n u e d . . . )  !
I



r e p o r t e r ' s  r i g h t s  t o  l i b e r t y  ( A r t i c l e  I ,  § 1) a n d  t o  p r i v a c y  

( A r t i c l e  I ,  § 2 2 )  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n ,  a n d  must  b e  

d e c l a r e d  u n c o n s t i t u t i o n a l . - /

3 .  P r i n c i p l e s  o f  S t a t u t o r y  C o n s t r u c t i o n  W i l l  G u id e  T h i s  
C o u r t  I n  I t s  C o n s t r u c t i o n  an d  R e v i e w  o f  a P e n a l  
S t a t u t e ]

T h i s  c o n t r o v e r s y  a p p a r e n t l y  a r i s e s  b e c a u s e  t h e  d e f e n d a n t s  

a r e  u n d e r  t h e  e r r o n e o u s  v i e w  t h a t  t h e  r e p o r t  by  t h e  A n c h o r a g e  

S c h o o l  D i s t r i c t  t o  DYFS u n d e r  AS 4 7 . 1 7 . 0 2 0  w a s  n o t  s a t i s f a c t o r y . - - /

- / ( .  . . c o n t i n u e d )
H . S . , 4 5 9  F . 2 d  3 3 9 ,  3 4 7  ( 3 r d  C i r .  1 9 7 2 )  i n  s u p p o r t  o f  t h i s
c o n c l u s i o n .  Of c o u r s e ,  t h e  S t u l l  c o u r t  f o u n d  " t h e  l e n g t h  an d  s t y l e  
o f  o n e ' s  h a i r  i s  i m p l i c i t  i n  t h e  l i b e r t y  a s s u r a n c e  o f  t h e  Due 
P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n t h  A m en d m e n t ."  I d .

N o t  s u r p r i s i n g l y ,  s t a t u t e s  t h r e a t e n i n g  t c  j a i l  c i t i z e n s  who 
f a i l  t o  r e p o r t  t h e i r  s u s p i c i o n s  a b o u t  o t h e r  c i t i z e n s '  p o s s i b l e  
m i s c o n d u c t  t o  t h e  s t a t e  h a v e  f o u n d  no home i n  A m e r i c a n  
j u r i s p r u d e n c e .  The c l o s e s t ,  a n d  i n d e e d  o n l y ,  a n a l o g u e ,  c o n s i s t s  

ii o f  t h e  o f f e n s e  o f  m i s p r i s o n  o f  f e l o n y .  18 U . S . C .  § 4 p r e s c r i b e s
p u n i s h m e n t  f o r  a n y  p e r s o n  h a v i n g  k n o w l e d g e  o f  t h e  a c t u a l  c o m m i s s i o n  
o f  a  f e l o n y  who c o n c e a l s  t h e  o f f e n s e  a n d  f a i l s  t o  make i t  known t o  
a n  a p p r o p r i a t e  a u t h o r i t y .  The c a s e s  a r e  u n i f o r m  i n  r e v e r s i n g  
c o n v i c t i o n s  a n d / o r  v a c a t i n g  g u i l t y  p l e a s  w h e r e  t h e  e v i d e n c e  i n  

j! s u p p o r t  o f  t h e  c o n v i c t i o n  u n d e r  t h i s  s e c t i o n  c o n s i s t s  s o l e l y  o f  t h e
';! f a i l u r e  t o  r e p o r t  a  f e l o n y .  A c t u a l  c o n c e a l m e n t ,  t h e r e b y  m a k in g
!! d e t e c t i o n  more  d i f f i c u l t ,  h a s  c o n s i s t e n t l y  b e e n  h e l d  t o  b e  an
|! i n d i s p e n s a b l e  e l e m e n t  o f  t h e  o f f e n s e .  S e e , e . g . . U n i t e d  S t a t e s  v .

G o l d b e r g , 862  F . 2 d  1 0 1 ,  1 0 4  ( 6 t h  C ir . -  1 9 8 8 )  ("Mere k n o w l e d g e  o f  
jj t h e  c o m m i s s i o n  o f  t h e  ‘f e l o n y  o r  f a i l u r e  t o  r e p o r t  t h e  f e l o n y ,
,! s t a n d i n g  a l o n e ,  i s  i n s u f f i c i e n t  t o  s u p p o r t  a  c o n v i c t i o n  f o r  ;
J m i s p r i s o n  o f  a  f e l o n y " ) ;  U n i t e d  S t a t e s  v .  G r a v e s , 7 2 0  F . 2 d  8 2 1 ,  8 22  i

n .  2 ( 5 t h  C i r .  1 9 8 3 )  ( s a m e ) .  i

--^The S t a t e  o f  A l a s k a  h a s  f i l e d  w h a t  i s  r e a l l y  a  m o t i o n  f o r  i

" p a r t i a l "  summary j u d g m e n t  a s  t o  c e r t a i n  i s s u e s  an d  a t t a c h e d  t h e  ■
l e n g t h y  A f f i d a v i t  o f  d e f e n d a n t  M c C o n n e l l .  T h e s e  d o c u m e n t s  p r o v i d e  '
som e i n s i g h t  a s  t o  t h e  S t a t e ' s  m o s t  r e c e n t  p o s i t i o n :

The i n t e n t  o f  t h e  m a n d a t o r y  r e p o r t i n g  s t a t u t e  :
i s  t o  p r o t e c t  c h i l d r e n  f r o m  harm an d  
m a l t r e a t m e n t ,  by  a s s u r i n g  t h a t  s t a t e  a g e n c i e s  

ij w i t h  e x p e r t i s e  i n  e v a l u a t i n g  a n d
( c o n t i n u e d . . . )  1
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As a  r e s u l t ,  t h i s  c o u r t  w i l l  be r e q u i r e d  t o  c o n s t r u e  a h o s t  o f

" s u f f e r e d  h arm " ,  " s e x u a l  a b u s e " ,  " m a l t r e a t m e n t " ,  " c h i l d ' s  h e a l t h  

o r  w e l f a r e  i s  -harmed o r  t h r e a t e n e d " ,  " i m m e d i a t e l y  r e p o r t " ,  

" p r o m p t l y  r e p o r t " ,  " k n o w in g  f a i l u r e  o r  r e f u s a l  t o  r e p o r t " ,  a n d  "a 

p e r s o n  w ho ,  i n  g o o d  f a i t h ,  m ak es  a  r e p o r t .  . . i s  immune f r o m  any  

c i v i l  o r  c r i m i n a l  l i a b i l i t y " .  I n  d e t e r m i n i n g  t h e  m e a n i n g  o f  t h e s e  

p r o v i s i o n s ,  t h e  c o u r t  m u s t  f o l l o w  r e c o g n i z e d  g u i d e l i n e s  f o r  

s t a t u t o r y  i n t e r p r e t a t i o n .

a p p l i c a t i o n  o f  t h e  p l a i n  m e a n i n g  r u l e  f o r  s t a t u t o r y  c o n s t r u c t i o n ,

- - / ( .  . . c o n t i n u e d )
i n v e s t i g a t i n g g  c h i l d  a b u s e  a r e  n o t i f i e d  i n  a 
t i m e l y  m a n n e r .  The p l a i n t i f f s  c a n n o t  d e n y  
t h a t  a  t e a c h e r ' s  s e x u a l  i n t e r c o u r s e  w i t h  
s t u d e n t s  c a n  b e  h a r m f u l .

E v e n  i f  t h e y  v.’s r e  u n c e r t a i n  o f  i t s  
c r i m i n a l i t y ,  t h e  a d m i n i s t r a t o r s  s h o u l d  h a v e  
b e e n  a d v i s e d  t o  r e p o r t  t h i s  a s  "m a l t r e a t m e n t  
. . . u n d e r  t h e  c i r c u m s t a n c e s  t h a t  i n d i c a t e  
t h a t  t h e  c h i l d ' s  h e a l t h  o r  w e l f a r e  i s  harm ed  
o r  t h r e a t e n e d " . AS 4 7 . 1 7 . 0 2 0 ( o )  an d  0 7 0 ( 2 ) .  
( e m p h a s i s  a d d e d ) .

t e r m s  i n  t h e  s t a t u t e s .  T h e s e  t e r m s  i n c l u d e  " c a u s e  t o  b e l i e v e " ,

The A l a s k a  S u p r em e  C o u r t  h a s  r e j e c t e d  t h e  m e c h a n i c a l

E v e n  i f  t h e  c o n d u c t  o f  t h e  t e a c h e r  i s  n o t  
c r i m i n a l ,  i t  w a s  n o n e t h e l e s s  c o n d u c t  o f  t h e  
t y p e  w h i c h  s h o u l d  h a v e  b e e n -  r e p o r t e d .  The  
g o a l  o f  t h e  r e p o r t i n g  s t a t u t e s  i s  t o  e n a b l e  
s t a t e  a u t h o r i t i e s  t o  q u i c k l y  ( s i c )  p r o v i d e  
p r o t e c t i v e  s e r v i c e s  " t o  p r e v e n t  f u r t h e r  harm  
t o  t h e  c h i l d " .  AS 4 7 . 1 7 . 0 1 0 .  . . T h e i r  d u t y  i s
t o  p a s s  t h e  i n f o r m a t i o n  a l o n g  t o  r e s p o n s i b l e  
a u t h o r i t i e s  " i m m e d i a t e l y " .  AS 4 7 . 1 7 . 0 2 0 ( a ) .  
Memorandum i n  S u p p o r t  o f  D e f e n d a n t s '  M o t i o n  
f o r  Summary J u d g m e n t ,  pp 1 5 - 1 7 .
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and  i n s t e a d  h a s  a d o p t e d  a s l i d i n g  s c a l e  a p p r o a c h .  S e e  A l a s k a

P u b l i c  E n g s ,  v .  C i t y  o f  F a i r b a n k s . 7 5 3  P . 2d  7 2 5 , 7 2 7  ( A l a s k a  I 9 6 0 ) .

As t h e  c o u r t  s t a t e d  i n  S t a t e  v .  A l e x . 6 4 6  P . 2d 2 0 3 ,  2 0 8 - 0 9 ,  n . 4

( A l a s k a  1 9 8 2 )  w hen  t h e  s l i d i n g  s c a l e  a p p r o a c h  w as  a d o p t e d :

P a r t  o f  t h e  p r o b l e m  s t e m s  fro m  a m b i g u i t y  b e i n g  a  
r e l a t i v e  c o n c e p t .  Words h a v e . n o  i n t r i n s i c  m e a n i n g ;  
w h a t  i s  c l e a r  t o  o n e  p e r s o n  i s  a m b i g u o u s  an d  o b s c u r e  
t o  a n o t h e r . .  . . A s  o n e  c o u r t  s t a t e d :  "we t h i n k  t h e  
s t a t u t e  i s  p l a i n  o n  i t s  f a c e , ,  b u t  s i n c e  w o r d s  a r e  
n e c e s s a r i l y  i n e x a c t  a n d  a m b i g u i t y  i s  a r e l a t i v e  
c o n c e p t ,  we now t u r n  t o  l e g i s l a t i v e  h i s t o r y ,  m i n d f u l  
t h a t  t h e  p l a i n e r  t h e  l a n g u a g e ,  t h e  more c o n v i n c i n g _ 

^ o n t j 3 S ^ 4 4 ^ . : ' a l a t i v e  n l 5 t o r y ~ m u s t  b e . "

I d . a t  n .  4 ,  c i t i n g  S u t h e r l a n d  § 4 5 . 0 2  a t  4 - 5  a n d  U n i t e d  S t a t e s  v .

U n i t e d  S t a t e s  S t e e l  C o r p . , 4 8 2  F . 2 d  4 3 9 ,  4 4 4  ( 7 t h  C i r .  1 9 7 3 )  , c e r t .

d e n i e d  4 1 4  U . S .  9 0 9 ,  94  S .  C t .  2 2 9 ,  3 9  L . E d .  2nd 1 4 7 .  As s u c h ,

l e g i s l a t i v e  h i s t o r y  m u s t  b e  c o n s i d e r e d ,  a n d  t h e  v a r i o u s  m e t h o d s  o f

s t a t u t o r y  c o n s t r u c t i o n  m u s t  b e  e m p l o y e d  b y  t h e  c o u r t .  I d .

I n  c o n s t r u i n g  a  s t a t u t e ,  t h e  c o u r t  m u st  r e c o n c i l e  t h e

d i f f e r e n t  p r o v i s i o n s  s o  a s  t o  make th e m  c o n s i s t e n t ,  h a r m o n i o u s  an d

s e n s i b l e .  U n i t e d  S t a t e s  v .  H a r d c a s t l e , 10 A l a s k a  2 5 4  ( A l a s k a

1 9 4 2 ) .  When o n e  s e c t i o n  o f  t h e  s t a t u t e  d e a l s  w i t h  a  s u b j e c t  i n

g e n e r a l  t e r m s  a n d  a n o t h e r  d e a l s  w i t h  a  p a r t  i n  a  more  d e t a i l e d  w a y ,

" [ i ] t  i s  e s t a b l i s h e d  p r i n c i p l e .  . . t h a t  a l l  s e c t i o n s  o f  a n  a c t  a r e

t o  b e  c o n s t r u e d  t o g e t h e r  s o  t h a t  a l l  h a v e  m e a n i n g  a n d  n o  s e c t i o n

c o n f l i c t s  w i t h  a n o t h e r " .  E s t a t e  o f  H u t c h i n s o n , 5 7 7  P .  2d 1 0 7 4 ,  1 0 7 5

( A l a s k a  1 9 7 8 ) ;  Hugo v .  C i t y  o f  F a i r b a n k s , 6 58  P . 2d 1 5 5 ,  ( A l a s k a

App.  1 9 8 3 ) .

S t a t u t o r y  i n t e r p r e t a t i o n  i n  t h i s  m a t t e r  i s  a l s o  g u i d e d  

b y  t h e  f a c t  t h a t  AS 4 7 . 1 7 . 0 6 8  i s  a  p e n a l  s t a t u t e .  B e c a u s e  t h i s



s u b s e c t i o n  i m p o s e s  c r i m i n a l  l i a b i l i t y  f o r  a k n o w i n g  f a i l u r e  o r  

r e f u s a l  t o  r e p o r t ,  t h e  s t a t u t e  "m ust  be r e a d  s t r i c t l y  an d  c o n s t r u e d  

a g a i n s t  t h e  g o v e r n m e n t " .  S e e  K i n n i s h  v .  S t a t e . 7 7 7  P.  2d 1179  

( A l a s k a  A pp .  1 9 8 9 ) ;  H l l q e r  v .  M u n i c i p a l i t y  o f  A n c h o r a g e , 1 9 8 9  WL 

1 2 5 6 4 7  ( A l a s k a  App.  1 9 8 9 ) ;  Newsom v .  S t a t e , 726  P . 2d  561  ( A l a s k a  

App.  1 9 8 6 ) ;  C a u s e l l  v .  S t a t e . 6 4 5  P . 2d 2 1 9 ,  222  ( A l a s k a  App. 1 9 8 2 ) ;

C. S a n d s ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n , § 5 9 . 0 4  a t  13 ( 4 t h  e d .  

1 9 7 4 )  ( h e r e i n a f t e r  "S u t h e r l a n d " ) .  A m b ig u o u s  p e n a l  s t a t u t e s  a r e  t o  

b e  c o n s t r u e d  s t r i c t l y  i n  f a v o r  o f  t h e  a c c u s e d .  S e e  S t a t e  v .  

R o b e r t s o n , 7 4 9  P . 2d 9 0 2 ,  9 0 5  ( A l a s k a  App. 1 9 8 8 ) ;  C o n n e r  v .  S t a t e , 

6 96  P . 2d 6 8 0 ,  682  ( A l a s k a  App.  1 9 8 5 ) .

F i n a l l y ,  s t a t u t o r y  c o n s t r u c t i o n  i s  a l s o  a f f e c t e d  b y  t h e  

e x i s t e n c e  o f  t h e  n u m e r o u s  a n d  d i v e r s e  c o n s t i t u t i o n a l  p r o b l e m s  w h i c h  

a t t e n d  t h e  r e p o r t i n g  r e q u i r e m e n t  a n d  i t s  c r i m i n a l  p e n a l t y .  C o u r t s  

m u st  r e a s o n a b l y  c o n s t r u e  s t a t u t e s ,  w h e n e v e r  p o s s i b l e ,  t o  a v o i d  

p o s s i b l e  u n c o n s t i t u t i o n a l i t y .  S e e , e ^ c ^ ,  S t a t e  v .  S u n d b e r q , 611  

P . 2d  4 4 ,  50  n .  16  ( A l a s k a  1 9 8 0 ) ;  H o f fm a n  v .  S t a t e , 4 0 4  P . 2 d  6 4 4 ,  

6 4 6  ( A l a s k a  1 9 6 5 ) ,  A l a s k a  a p p e l l a t e  c o u r t s  h a v e  f r e q u e n t l y  

i n t e r p r e t e d  s t a t u t e s ,  s o m e t i m e s  e v e n  r e a d i n g  i n  p r o v i s i o n s ,  i n  

o r d e r  t o  a v o i d  p o s s i b l e  d u e  p r o c e s s  i n f i r m i t i e s .  S e e , e . g . . S t a t e  

v .  G u e s t . 5 8 3  P . 2d  8 3 6  ( A l a s k a  1 9 7 8 ) ;  M o r r i s  v .  M u n i c i p a l i t y  o f  

A n c h o r a g e . 6 5 2  P . 2d  5 0 3  ( A l a s k a  A p p .  1 9 8 2 ) ;  S m i t h  v .  M u n i c i p a l i t y  

o f  A n c h o r a g e , 65?  P . 2d  4 9 9  ( A l a s k a  A pp.  1 9 8 2 ) .



B.  A p p l i c a t i o n  o f  Law t o  t h e  R e p o r t i n g  R e q u i r e m e n t s  o f  T i t l e
4 7 .

1• AS 4 7 . 1 7 . 0 2 0  D o e s  N o t  R e q u i r e  T h a t  The A l l e g a t i o n s  
Of C o n s e n s u a l  C o n d u c t  At  I s s u e  Be R e p o r t e d .

A p r i m a r y  t e r m  t h a t  g i v e s  r i s e  t o  t h e  n e e d  f o r  a  

d e c l a r a t o r y  j u d g m e n t  i s  t h e  t e r m  " s e x u a l  a b u s e "  a s  t h a t  t e r m  i s  

u s e d  i n  AS 4 7 . 1 7 .  S i n c e  a  r e p o r t  o f  c e r t a i n  c o n d u c t  w a s  m a d e ,  t h e  

a p p a r e n t  d i s a g r e e m e n t  i s  a s  t o  when a  r e p o r t  s h o u l d  h a v e  b e e n  m ade .  

H o w e v e r ,  t h i s  i s s u e  i s  m oot  i f  t h e r e  i s  no  r e q u i r e m e n t  t h a t  t h e  

c o n s e n s u a l  a c t i v i t y  h e r e  a t  i s s u e  n e e d  h a v e  b e e n  r e p o r t e d  a t  a l l .  

I n  t h i s  r e g a r d ,  t h e r e  m u st  b e  no  m i s u n d e r s t a n d i n g  t h a t  t h e  S c h o o l  

D i s t r i c t  r e g a r d s  c o n s e n s u a l  s e x u a l  r e l a t i o n s  b e t w e e n  a t e a c h e r  a n d  

a  s e v e n t e e n  y e a r  o l d  s t u d e n t  t o  b e  u n p r o f e s s i o n a l  an d  r e p r e h e n s i b l e  

o n  t h e  p a r t  o f  t h e  t e a c h e r .  S u c h  c o n d u c t  w o u l d  s u b j e c t  t h e  t e a c h e r  

t o  t e r m i n a t i o n .  H o w e v e r ,  w h e t h e r  s u c h  c o n d u c t  i s  a l s o  " s e x u a l  

a b u s e "  a s  t h a t  t e r m  i s  u s e d  i n  AS 4 7 . 1 7 . 0 7 0 ( 1 )  —  a n d  t h u s

r e p o r t a b l e  u n d e r  AS 4 7 . 1 7 . 0 2 0 ( a )  -  -  i s  a  p o t e n t i a l l y  d i s p o s i t i v e  

t h r e s h o l d  i s s u e .

--'(as  4 7 . 1 7 . 0 1 0  et_. s e q . d o e s  n o t  c o n t a i n  a d e f i n i t i o n  o f  " s e x u a l  
a b u s e . "  I n  f a c t ,  G o v e r n o r  S h e f f i e l d ' s  l e t t e r  t o  R ep .  G r u s e n d o r f  
s t a t e s  " A l t h o u g h  t h e  t e r m  " s e x u a l  a b u s e "  i s  now u s e d  i n  AS 4 7 ,  i t  
i s  n o t  d e f i n e d . "  1 9 8 5  H o u s e  J o u r n a l  a t  7 7 .  ( e m p h a s i s  a d d e d )  
I n s t e a d ,  AS 4 7 . 1 7 . 0 2 0 ( a )  r e q u i r e s  a r e p o r t  o f  " c h i l d  a b u s e  o r  
n e g l e c t , "  a n d  AS 4 7 . 1 7 . 0 7 0  d e f i n e s  " c h i l d  a b u s e "  t o  i n c l u d e  " s e x u a l  
a b u s e " .
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a .  " S e x u a l  a b u s e "  I s  U n c o n s t i t u t i o n a l l y  V a g u e  Or
Must Be G i v e n  t h e  Same C o n s t r u c t i o n  i n  T i t l e
47  As I t  H as  B e e n  G i v e n  j n  T i t l e  1 1 .

( 1 )  " S e x u a l  A bu se"  W i t h o u t  F u r t h e r
D e f i n i t i o n  I s  U n c o n s t i t u t i o n a l l y  Vacyue.

Due p r o c e s s  r e q u i r e s  t h a t  p e n a l  s t a t u t e s  d e f i n e  c r i m i n a l  

o f f e n s e s  w i t h  s u f f i c i e n t  d e f i n i t e n e s s  s o  t h a t  o r d i n a r y  p e o p l e  c a n  

u n d e r s t a n d  w h a t  c o n d u c t  i s  p r o h i b i t e d ,  an d  s o  t h a t  a r b i t r a r y  an d  

d i s c r i m i n a t o v y  e n f o r c e m e n t  i s  p r e c l u d e d .  S e e  S e c t i o n  I I I . A . l . ,  

s u p r a . I f  " s e x u a l  a b u s e "  m e a n s  s o m e t h i n g  f o r  p u r p o s e s  o f  a  

c r i m i n a l l y  e n f o r c e a b l e  r e p o r t i n g  s t a t u t e  o t h e r  t h a n  t h e  s p e c i f i c  

m e a n i n g s  a t t r i b u t e d  t o  i t  i n  T i t l e  11 —  w h i c h  d e f i n e s  s e x u a l

o f f e n s e s  —  t h e n  i t  i s  a  c o n c e p t  w h i c h  i s  t o o  v a g u e  t o  p e r m i t  

e n f o r c e m e n t  b y  c r i m i n a l  s a n c t i o n .

J u s t  w h a t  c o n s t i t u t e s  " s e x u a l . a b u s e "  i f  i t  i s  s o m e t h i n g  

o t h e r  t h a n  t h e  s e x u a l  a b u s e  o f f e n s e s  f o r  w h i c h  a  p e r p e t r a t o r  c a n  

b e  p u n i s h e d ?  D o e s  i t  h a v e  a  n e c e s s a r y  p h y s i c a l  c o m p o n e n t ?  C o u l d  

s u g g e s t i v e  s t a t e m e n t s  o r  l e e r s  c o n s t i t u t e  " s e x u a l  a b u s e "  w h i c h  

w o u l d  h a v e  t o  b e  r e p o r t e d  b y  o b s e r v a n t  o f f i c i a l s ?  I s  k i s s i n g  o r  

h o l d i n g  h a n d s  o r  h u g g i n g  e n o u g h ?  I f  t h e r e  i s  s e x u a l  c o n t a c t  w h i c h  

o c c u r s  i n  t h e  s c h o o l ,  .b u t  n o t  d u r i n g  s c h o o l  h o u r s  a n d  w h i c h  i s
•! - I

* 2 8 '• o t h e r w i s e  l a w f u l ,  i s  t h a t  " s e x u a l  a b u s e " ?  I f  t h e r e  i s  s e x u a l« ” Cl
u < jj ■; |

? t ;  p c o n t a c t  b e t w e e n  a  t e a c h e r  a n d  a s t u d e n t  o v e r  t h e  a g e  o f  c o n s e n t  a n d
* ia «  •O I CO 1*1
u h °
« u • S -  o v e r  t h e  a g e  o f  c o m p u l s o r y  a t t e n d a n c e  w h i c h  o c c u r s  n o t  o n  s c h o o l
2 t- 0  r> m
2 < k § *  p r o p e r t y ,  n o t  d u r i n g  s c h o o l  h o u r s ,  a n d  n o t  a s  p a r t  o f  a n y  s c h o o l ,
3 o o  2 .  •
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o r d a i n e d  a c t i v i t y ,  i s  t h a t  r e p o r t a b l e  " s e x u a l  a b u s e " ?  I s  i t  s e x

a b u s e  i f  t h e  s e v e n t e e n  y e a r  o l d  s t u d e n t  i s  n o t  i n  t h e  t e a c h e r ' s



c l a s s ?  D o e s  p a r e n t a l  k n o w l e d g e  o r  p e r m i s s i o n  a f f e c t  t h e  l e g a l i t y  

o f  t h e  a c t s ?  P e r s o n s  o f  f a i r  i n t e l l i g e n c e  c a n n o t  know t h e  a n s w e r s  

t o  t h e s e  q u e s t i o n s .  A c c o r d  H a r r i s  v .  S t a t e . 4 57  P . 2d  6 3 8 ,  6 47

( A l a s k a  1 9 6 9 )  ( t e r m  " c r i m e  a g a i n s t  n a t u r e "  v o i d  f o r  v a g u e n e s s :  t e r m  

" u n n a t u r a l  c a r n a l  c o p u l a t i o n  by  m e a n s  o f  t h e  m o u th ,  o r  o t h e r w i s e ,  

e i t h e r  w i t h  a  b e a s t  o r  human b e i n g "  a l s o  l i k e l y  v o i d  f o r  

v a g u e n e s s ) .

A c c o r d i n g l y ,  t o  a v o i d  h a v i n g  t o  s t r i k e  t h e  r e p o r t i n g  

r e q u i r e m e n t  o f  T i t l e  47  a s  u n c o n s t i t u t i o n a l l y  v a g u e  on i t s  f a c e ,  

t h e  " s e x u a l  a b u s e "  w h i c h  i s  r e p o r t a b l e  m u st  b e  d e f i n e d  a s  b e i n g  t h e  

same c o n d u c t  w h i c h  i s  p r o h i b i t e d  b y  t h e  s u b s t a n t i v e  " s e x u a l  a b u s e "  

p r o v i s i o n s  o f  T i t l e  1 1 .

S i g n i f i c a n t l y ,  d e f e n d a n t s  do  n o t  a t t e m p t  t o  a r g u e  i n  a n y  

o f  t h e i r  m o t i o n s  t o  d i s m i s s  o r  f o r  p a r t i a l  summary j u d g m e n t  t h a t  

" s e x u a l  a b u s e "  m e a n s  a n y t h i n g  more  i n  T i t l e  47 t h a n  t h e  

s p e c i f i c a l l y  d e f i n e d  m e a n i n g s  a t t r i b u t e d  t o  i t  i n  T i t l e  1 1 .

M o r e o v e r ,  t h e  A l a s k a  A t t o r n e y  G e n e r a l  h a s  p r e v i o u s l y  

i n d i c a t e d  t h a t  t h e  p h r a s e  " s e x u a l  a b u s e "  f o r  p u r p o s e s  o f  T i t l e  47  

i s  c o e x t e n s i v e  w i t h  t h e  s t a t e ' s  d e f i n i t i o n  o f  s e x u a l  o f f e n s e s  i n  

r e s p o n s e  t o  a n  i n q u i r y  f r o m  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  

H e a l t h  an d  S o c i a l  S e r v i c e s .  The  C o m m i s s i o n e r  had  r e q u e s t e d  a d v i c e  

f r o m  t h e  A t t o r n e y  G e n e r a l  t o  d e t e r m i n e ,  i n t e r  a l i a , w h e t h e r  o r  n o t  

t h e  a b s e n c e  o f  a  d e f i n i t i o n  o f  " s e x u a l  a b u s e "  i n  T i t l e  47 made t h e  

s t a t e  i n e l i g i b l e  f o r  f u n d s  b y  v i r t u e  o f  n o n c o m p l i a n c e  w i t h  42  

U . S . C .  § 5 1 0 1  e t .  s e g . ( t h e  C h i l d  A b u s e  P r e v e n t i o n  an d  T r e a t m e n t  

A c t  o f  1 9 7 4 )  ( h e r e i n a f t e r  CAPTA). A f t e r  r e v i e w i n g  t h e  f e d e r a l



definition of "sexual abuse," which included "rape, incest, and 

sexual molestation as those acts are defined by State law, by a 

person responsible for the child's welfare," 45 CFR 1340.2(d)(1), 

the Attorney General advised the Commissioner that the federal 

definition of "sexual abuse" "can only be construed as an intent 

by the United States Department of Health and Human Services to 

allow each state to employ its own definitions of sexual offenses, 

including, but not limitec to, those listed in the regulation 

. . Appendix A, Memorandum from Attorney General Harold M.

Brown to John R. Pugh, Commissioner, Department of Health and 

Social Services, No. 366-186-86, December 5, 1985. Accordingly, 

it is clear from the Attorney General's Opinion that sexual abuse 

under Title 47 consists of state's "own definitions of sexual 

offenses," which are contained in Title 11.

Finally, principles of statutory construction support the 

conclusion that "sexual abuse" has the same meaning in Titles 11 

and 47. A traditional maxim of statutory interpretation is that 

. whenever the legislature enacts a provision, it has in mind 

previous statutes relating to the same subject matter, and all 

should be construed together." Hafliner v. Inland Boatman's Union 

of the Pacific, 585 P.2d 870, 877 (Alaska 1978); see also

Sutherland, § § 51.01 at 287-89, 51.02 at 290. The only place that 

the Alaska Statutes define "sexual abuse" is in Title 11.



Accordingly, this court must look to the provisions of Title 11 in 

order to define reportable "sex abuse" under Title 47.

(2) "Sexual Abuse" As Defined in Title 11 Is 
Sufficiently Specific.

AS 11.41.434 - 11.41.440 specifically define four degrees 

of "sexual abuse" of a minor. The •statutory definitions are 

specific in their descriptions, both of the individuals affected 

and of the conduct proscribed. The terms used therein are either 

specifically described in that section in the general definitions 

pertaining to the Criminal Code, or by judicial construction. With 

the exception of the defendants' tortured reconstruction of the 

phrase "entrusted to the offender's care by authority of law," AS

11.41.434(a)(2), .436(a)(3)(A), there is little to argue with

respect to the meaning of the provisions of the statutory sections. 

Accordingly,. the sections of Title 11 provide specific and 

extensive definitions of the meaning of the phrase "sexual abuse" 

with respect to minors.

--^Should the court construe "sexual abuse" for purposes of Title 47 
as not being limited to the definitions of "sexual abuse" contained 
in Title 11, an unconstitutional and unexpected construction of 
Title 47 would occur which would itself constitute a due process 
violation. Given that Title 11 specifically defines sexual abuse 
in terms of substantive offenses, and given that Title 47 
specifically incorporates the provisions Title 11 with respect to 
the "sexual exploitation" which must be reported, all reasonable 
people will turn to title 11 in an effort to understand exactly 
what "sexual abuse" must be reported pursuant to Title 47. In the 
event a court, without any precedent, legislative history, or other 
support would conclude that the phrase "sexual abuse" imposes a 
broader reporting duty which stretches beyond the "sexual abuse" 
prohibited in Title 11, then the due process principles discussed 
in Section III.B.1.b.(9) would preclude prosecution of the first 
individuals to face that unexpected construction.



b. The Consensual Sexual Conduct Here At Issue Is Not
"Sexual Abuse" Under Title 11 or Title 47.

Under Title 11, the general age for consent to sexual

intercourse is 16 years of age. The Alaska Legislature raised the

applicable age of consent to certain narrowly defined situations.

AS 11.41.434(a) is such a statute. It provides in relevant part:

An offender commits the crime of sexual abuse
of a minor in the first degree if

* * * * * * * * * * * * *

(2) being 18 years of age or older, the
offender engages in sexual penetration with a 
person who is under 18 years of age and who

(A) is entrusted to the offender's 
care by authority of law; or

(B) is the offender's son or
daughter, including an illegitimate ' •
or adopted child or stepchild, . . .

Accord AS 11.41.436(a)(3)(A).

In the following sections, plaintiffs will demonstrate

that the structure of Alaska's sexual abuse and related statutes

and the legislative history to AS 11 .41.434 make clear that the

legislature's intent in enacting this statute was to prohibit

sexual conduct between adults and individuals over 16 and under 18

years of age only in circumstances where the adult has assumed

parental/caretaker responsibilities for the individual, by virtue

of the existence of a parent-child type of relationship created by

blood, by marriage or by law. . _• .



(1) The Legislative History of AS 11.41.434(a)(9) 
Establishes That the Statute Applies Only Against 
An Individual Who Acts In A Parental Caretakinq 
Capacity.

The legislative commentary to the former AS

11.41.410(a)(4)--/ provides in part:

Subsection (a)(4) provides that the final .orra 
of sexual assault in the first degree occurs 
when a person 18 years or older engages in 
sexual penetration with a person under 18 who
is entrusted to his care by authority of law
(i.e., ward) or who is his son or daughter.

See Commentary to the Alaska Revised Criminal Code, 1978 Senate

Journal Supplement No. 47, at 23 (emphasis added). The use of the

term "ward" in the legislative commentary evidences that the

legislature intended the words "authority of law" to encompass a

category of persons that includes only parents, step-parents,

adoptive parents and other individuals who act as legal guardians,

such as court appointed guardian's, court ordered foster parents,

and juvenile detention authorities acting upon a court order of

commitment. See AS 13.26.005(10) (defining "ward" in the context

of the probate code as "a person for whom a guardian has been

appointed").

Thus, AS 11.41.434 is intended to, and has the effect of, 

escalating and broadening the traditional prohibition against 

incest. The Criminal Code still includes an incest statute (AS 

11.41.450), but the statute does not address the age of the victim

14/
--AS 11.41.410(a)(4) was the predecessor to AS 11.41.434(a)(2). 
The statutes were re-numbered during the 1983 revisions to the 
code.
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and it is limited to sexual conduct between individuals who share

a blood relationship. The Sexual Abuse of a Minor statute has the

effect of escalating the penalty for incest, which is a Class C

felony, to an unclassified felony in instances in which the victim

is under 18 years of age. It also extends the incest prohibition

past the blood relationship, to include any relationship which is

characterized by a parental caretaking responsibility, whether

imposed by blood, marriage, or law.

This reading of the statute is confirmed by its

legislative history. A 1977 tentative draft of the Alaska Criminal

Code revision provided in part:

A person commits the crime of sexual assault 
in the first degree if. . .being 18 years of 
age or older,, he knowingly engages in sexual 
penetration with a person under 18 years of 
age who is related to him, either legitimately 
or illegitimately, as

(A) his ancestor or descendant of the whole or 
half blood, or by adoption;

(B) his brother or sister of the whole or 
half blood;

(C) his uncle, aunt, nephew or niece of the 
whole or half blood, or by adoption; or

(D) his stepchild, while the marriage 
creating the relationship exists.

Alaska Criminal Code revision, Tentative Draft, Part I, at 69-70

(1977). The commentary to the tentative draft states that the new

provision "expands the coverage of the existing incest statute by

recognizing the potential for abuse of adoptive relatives and

stepchildren." Id. at 74. The final draft of the Criminal Code

4
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enacted in 1978, replaced this language with the language now used 

in AS 11.41.434(a)(2). Chapter 166, § 1, 1978 Session Laws of

Alaska. Of the new language, the legislative commentary states: 

"Subsection (a)(4) provides that the final form of sexual assault 

in the first degree occurs when a person 18 or older engages in 

sexual penetration with a person under' 18 who is entrusted to his 

care by authority of law (i.e, ward) or who is ’is son or 

daughter." 1978 Senate Journal Supplement No. 47, at 23 (emphasis 

added).

Thus, the legislative history reflects that the final 

draft of the Criminal Code revision remained on the course charted

by the tentative draft. The legislature intended to expand the

incest statute only to prohibit sexual‘ activity by those who^e 

relationship to the child was that of a parent, whether a natural 

parent, foster parent, adoptive parent, or legal guardian. Nothing 

in the legislative history remotely suggests that the legislature 

made an abrupt turn and sought to include teachers in its 

formulation of the section.

(2) Other Sexual Offense Statutes Similarly Reflect the 
Legislature’s Intent That the Sexual Abuse Statute
Apply to Those Exercising A Parental Role.

A comparison of the language used by the legislature in 

defining sexual abuse with that used by the legislature in defining 

other sexual offenses further supports the conclusion that the 

legislature did not intend the relationship between a high school 

teacher and a seventeen year old student to fall within under the 

"entrusted. . . by authority of law" classification. In construing



statutory language, "[i]t is an established principle. . .that all 

sections of an act are to be construed together so that all have 

meaning and no section conflicts with another." Estate of 

Hutchinson, 577 P.2d 1074, 1075 (Alaska 1978). Additionally, "in 

order that effect may be given to every part of an act in 

accordance with the legislative intent,' all of the language of the 

act must be considered and brought into accord." United States v. 

Hardcastle, 10 Alaska 254 (1942), quoting 25 R.C.L. § 247, p. 1006.

The legislature used different language to define 

different classes of individuals for the purpose of determining 

when sexual conduct constitutes an offense, focusing on the nature 

of the act, the ages of the participants, and the relationship 

involved. If the victim is under 16 and the offender is 18 or 

older, an offense is committed If the victim is merely "residing 

as a member of the social unit in the same household as the 

offender and the offender is in a position of authority over the 

victim, or. . .is temporarily entrusted to the offender's care." 

See AS 11.41.436(a)(5)(A) and (B). This category is broader than 

the category defined in AS 11.41.434(a)(2) (applicable where, as 

here,, the victim is over 16 years of age). Subsection (a)(2) 

requires an actual, parental caretaker relationship (where (a)(5) 

only requires residence in the same household) and requires a 

permanent entrustment of care by authority of law (where (a)(5) 

only requires a temporary entrustment of care, with or without 

authority of law). The legislature also created an offense 

entitled Unlawful Exploitation of a Minor "which applies to (a]
4
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parent, legal guardian, or person having custody or control of a 

child under 18 years of age." See AS 11.41.455(b) (emphasis 

added).

Thus, the legislature distinguished in the various sexual 

offense statutes those individuals who have "custody or control" 

of a minor, from those to whom a minor ’is "temporarily entrusted" 

to care, from those who "reside in the minor's household and (have) 

a position of authority," from those to whom a minor is "entrusted 

to . . . care by authority of law."

The rules of statutory construction presume that these 

various definitions and categories of offenders and relationships, 

most of which were enacted by the legislature at the same time, 

have meaning. See Section III.A.3., supra. If the legislature had 

intended the sexual abuse of a minor statute to apply to sexual 

conduct between high school teachers and seventeen year old 

students, the legislature could easily have used the "control" 

language or the "position of authority" language used in other 

sections of the same chapter. More specifically, the legislature 

could explicitly have provided that sexual conduct between persons 

under 18 and educators, teachers or individuals over the age of 18 

who undertake limited supervision of a person under the age of 18 

is prohibited. However, the legislature did not elect any of 

these alternatives. Instead, the legislature elected to use the 

"entrusted to . . . care by authority of law" language in the 

sexual abuse statute, and that election cannot be ignored in 

construing the statute.
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Viewing the "authority of law" language in its proper 

context, the legislature's use of the different phrases clearly 

reflects its intent to assign them different meanings and to 

recognize that they apply to different categories of individuals. 

Any other interpretation wholly ignores the legislature's efforts 

to specifically define the groups to whbm the conduct prohibitions 

aPPly» and assumes that the legislature's use of different terms 

and definitions was random an unintended. Such a position finds 

no support in any principle of statutory construction. Moreover, 

it ignores the extensive legislative consideration accorded these 

statutes when they were revised in 1983.

The commentary to these statutes explains that the 

legislature collected "statutes dealing with sexual offenses 

against children [that] appeared in several different areas of the 

code and covered many different types of conduct." See Criminal 

Law Manual, Alaska Department of Law, pp. 3-64 (Alaska 1985). In 

Chapter 78, SLA 1983, the legislature consolidated these laws into 

one area of the code —  Title 11. Id. Most of this conduct was 

labeled "sexual abuse of a minor," and was "divided into four 

degrees of seriousness.'" Id.

These classifications manifest a coherent internal logic. 

The younger the minor, the broader the category of people with whom 

sexual conduct is prohibited. For example, the "temporary 

entrustment" and "position of authority" language applies where the 

victim is under the age cf 16. When the minor is between the ages 

of 16 and 18, the legislature prohibited a much narrower group of
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people from engaging in sexual conduct, limited to natural, 

adoptive, or st&p-parents, or those with parental caretaking 

responsibilities imposed by "authority of law." The legislature 

created a different category of offense for minors over the age of 

16 because it recognized that only certain people hold "position[s] 

of power such that even older children often find it impossible to 

thwart their advances." See House Judiciary Committee, Letter of 

Intent for CSHB 237, P. 2331 (February 2, 1988). The legislature 

added that "[t]he cut-off of 3,6 years of age was specifically 

chosen instead of the 18 year old cut-off in other subsections 

dealing with person with legal or biological ties to the victim." 

Id. at 2331. High school teachers are not such persons. See 

Pennsylvania State Educ. Ass'n. v. Com. Dept, of Pub., 449 A.2d 89, 

92 (Penn. 1982) (declaratory judgment that public school teachers 

are not responsible for a child's welfare as defined by State Child 

Protective Services law). The structure of these sections and 

their intent reflect that "authority of law" refers to legal ties 

which confer the authority and impose the responsibilities of 

relationships created by "biological ties." Examples of this type 

of relationship could include a foster parent, legal guardian or 

juvenile detention authority.

(3) The Department of Law's "Criminal Law Manual" 
Recognizes That "Entrusted". ♦ . By Author itv of Law" 
Means to A "Parent" or "Guardian".

Provisions in the Department of Law's Criminal Law Manual 

(1985) confirm the above conclusion. Attachment 2. The Manual 

discusses AS 11.41.436(a)(3)(A), a provision which is directed to



sexual contact rather than sexual penetration, but which is 

otherwise identical to AS 11.41.434(a)(2)(A). Analyzing the 

"entrusted. . .by authority of law" language, the Manual states 

that AS 11.41.436(a)(3)(A) makes it a Class B Felony "for a parent 

or guardian to engage in sexual contact with a child under 18 who 

is under his care" (emphasis added). See Attachment 2. If such 

is the intent and meaning of the "entrusted to . . . care by 

authority of law" language in the sexual contact statute, then a 

fortiori the language must have the same meaning in the sexual 

penetration s t a t u t e . T h e  intent and meaning of Alaska's sexual 

abuse statute is, on its face, clear. A penal statute such as this 

must be narrowly read, construed strictly against the state and 

interpreted tc avoid constitutional vagueness problems. See 

Section III.A.3.1, supra. Such a construction cannot include 

teachers in a category otherwise comprised of parents and legal 

guardians.

(4) Prosecutors Have Explicitly and Publicly Stated That 
' Students Over Age 16 Are Not Entrusted to Their
Teacher's Care by Authority of Law.

Given that the Department of Law has memorialized its 

construction of "entrusted to . . . care by authority of law" as 

limited to situations involving parents or guardians, it is hardly 

surprising that the custom and practice of defendants has been to 

refuse prosecution under the sexual abuse statutes in cases where

____________________  S •

--Arhe Manual itself specifically directs the reader's attention to 
the Commentary on the sexual contact statute for the meaning of the 
"entrusted to . . .care by authority of law" subsection of the 
sexual penetration statute. Manual, at 3-52.
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teachers have had sexual relations with students who are over the 

age of 16. Indeed, defendant Dwayne McConnell, now the district 

attorney for Anchorage, specifically declined to prosecute a case 

involving an even younger student in 1986 when he was the district 

attorney for Palmer, stating that such conduct was not illegal. 

See Attachment 1. The Palmer case and the present case are 

distinguishable only in that the student involved here was a year 

older than the 16 year old out in Palmer. See Affidavit of Rollie 

Port. Moreover, this interpretation is not simply a matter of 

local custom and practice. The Department of Law has taken the 

same position in the Lower Kuskokwim area. See Affidavit of Susan 

Hare.

(5) Alaska Courts Recognize That Students Are Not 
Entrusted to Their Teacher's Care By Authority of 
Law.

The Alaska courts have addressed the "entrusted to 

. . .care authority cf law" language in Title 11 on two

occasions. These discussions confirm plaintiffs' conclusion that 

a student over the age of majority is not entrusted to a teacher

i
"by authority of law" within the meaning of the substantive ' 

criminal statutes. t

In Goulden v. State, 656 P.2d 1218, 1221-22 (Alaska App. j 

1983), the Court of Appeals inuicated that the teacher/student

—^These interpretations of the statute by the Office of the 
Attorney General are a relevant and persuasive guide in statutory 
authoritative interpretation. See Allison v. State, 583 P.2d 813, 
816 (Alaska 1978); "Sutherland", § § 49.05, 49.06.
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relationship could be considered in aggravating a sentence for a 

Class C felony because it "approximates" the more serious felony 

offense of having sexual intercourse with someone who was 

"entrusted to the offender's care under authority of law." 656 

P.2d, at 1222 (emphasis added). Definitionally, conduct which only 

"approximates" criminal conduct is not itself within such criminal 

conduct. Additionally, and independently, Goulden involved a 

complainant who was under the age of legal consent and was also 

under the age after which school attendance is no longer compelled 

by law. Goulden was followed in State v. Andrews, 707 P. 2d 900, 

911 (Alaska App. 1985). Andrews involved a public school teacher 

convicted of multiple counts of sexual abuse of and sexual assault 

on elementary school female pupils ranging from 9 to 12 years of 

age. These cases simply hold that the teacher/student relationship 

may be considered as a factor in aggravation of a sentence imposed 

for sexual conduct which is otherwise criminal. Neither Goulden 

nor Andrews addresses the defendants' novel theory that such an 

aggravating factor may itself be used as a basis for conviction in 

the first place.

Goulden establishes that even if a student is under the 

age of consent and under the age of compulsory school attendance, 

she is not "entrusted to [a teacher's or school official's] care 

under authority of law" within the meaning of the substantive 

criminal provisions of Title 11. Such a student's relationship to 

teachers and school officials only " pproximates" —  but is not 

within —  the statutory meaning of entrusted to care. A fortiori.



c

c

a student who is over the age of consent and over the age of 

compulsory school attendance cannot conceivably be "entrusted to 

care under authority of law" with respect to teachers or school 

officials.

Neither the defendant in Goulden nor in Andrews was 

prosecuted under statutes which asserted that the underage student/ 

complainants were entrusted to their care by authority of law by 

virtue of their positions as a principal/teacher and teacher, 

respectively. Additionally, the Goulden court specifically found 

that the relationship between a teacher and a pupil under the age 

of consent and under the age of compulsory schooi attendance only 

"approximates" those relationships included within the statutory 

meaning of "entrusted to. . .care by authority of law." 

Consequently, the reasoning of Goulden and Andrews clearly 

precludes an assertion that the relationship between a teacher and

“ JL7/ The relevant portion of Goulden states as follows:

It is significant that someone Goulden's age 
[43] who has consensual sexual relations with 

2  someone M.S.'s age [14], who is entrusted to
Kj! S . - kis care under authority of law, is guilty of
Oio§ a class A felony, AS 11.41.410(a)(4)(A); but

k. a 5 y < n only a Class C felony where she is M.S.'s age
° Z 1 5 * 3 S " but otherwise free from the defendant's

influence, AS 11.41.440(a)(1). Since
E 2 «u<-S'~ Goulden's position as head of the school
o z 2 ? o p| approximates the more serious conduct governed
Iq s m k S x by AS 11.41.410(a)(4)(A), it was not
J z I § i U’ unreasonable for the trial court to consider
< < 8 u him a worst offender, AS 12.55.155(c)(10), and

< this case a particularly serious example of
the conduct proscribed by AS 11.41.440.

Goulden v. State, supra. 656 P.2d, at 1222.

O'
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a student over the age of consent and over the age of compulsory

school attendance constitutes entrustment to care by authority of

law. The only judicial interpretations of the language now relied

upon by the state in its novel, and previously self-contradicted

theory of prosecution in this case, conclusively demonstrate that

the state's interpretation is erroneous as a matter of law.

(6) Teachers Are Not Entrusted With "Care" 
Responsibilities by Authority of Law.

Despite the fact that students are under the supervision

of thnir teachers during the school day, teachers have no general

responsibility for the "care" of their students as that term is

used in the Alaska statutes. The word care refers to providing

food, shelter and the like and is used to describe a relationship

such as that between parent and child. For example, AS 47.10.230,

entitled "Powers and Duties of Department Over Care of Child",

provides in part:

The Department of Health and Social Services 
shall arrange for the care of every child 
committed to its custody by placing the child 
in a foster home or in the care of an agency 
or institution providing care for children i
inside and outside the state. '

See also AS 47 .35 . 020; -AS 25.23.050. Courts, too, have held that j
i

the term "care" reflects a relationship akin to physical custody ;

of a child. See Madison v. State, 42 S.W.2d 209, 210 (Tenn. 1983); ;

i
In Re Adoption of Ellis. 149 N.W.2d 804, 809 {Iowa 1967). |

»

A teacher is not legally responsible for the "care" of
*• ^

his students and, even more critically, Alaska's education 

statutes, set forth in Title 14, contain no provision which



"entrusts" students to the care of their teachers "by authority of 

law", or by any other authority for that matter. There is no 

statutory grant of authority or entrustment of care to teachers 

over students. In fact, teachers have no greater authority with 

respect to the affairs, conduct and treatment of their students 

than do other adults. They are not- empowered to act or make 

decisions on behalf of their students. They are empowered only to 

teach.

This distinction between "care" and "education" was

acknowledged in a tentative draft of the Model Penal Code, on which

many of the revisions to Alaska's criminal code were based. The

draft provided:

A person who causes another to carry out or 
submit to an act of deviant sexual 
intercourse. . .commits a misdemeanor if:

(a) the victim is less than 21 
years old and the actor is charged 
with his care, treatment, protection 
or education. . .

See American Law Institute, Model Penal Code, Tentative Draft 4,

§ 207.5 (1955). This formulation, however, was ultimately "deemed

too broad in its impact." ALI, Model Penal Code and Commentaries.

Part II, Vol I, Sect. 213.3 at 387-88 (1980). In the final draft

of the Model Penal Code this language was replaced by a provision

prohibiting such conduct by those responsible for the child's

"general supervision." Id. In rejecting the tentative draft, the

commentary states:

Doctor-patient and teacher-student 
relationships, for example, would have been 
included in the previous formulation, and
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while one can imagine situations where such 
cases should be included, it seemed 
inappropriate to provide for general coverage.

Id. See also Penn. State flss'n. v. Com Dept, of Pub., 449 P.2d 89,

92 (Penn. 1982) (declaratory judgment)

(7) Alaska1s Compulsory Education Law Does Not 
Constitute Entrustment of A Seventeen Year Old 
Student.

One looks in vain for a significant legal tie binding 

the teacher to the student. Although Alaska's compulsory education 

statute (AS 14.30.010) could arguably be viewed as constituting an 

implied entrustment to teachers of the education of students who 

are obliged to attend school, the statute is inapplicable to the 

relationship between a teacher and a seventeen year old student. 

The statute is explicitly limited to children between the ages of 

7 and 16 years of age. See AS 14.30.010(a). As a result, 

seventeen year old individuals are not obligated in Alaska to 

attend school and, therefore, cannot reasonably be said to be 

entrusted to their teachers by authority of the compulsory 

education statute. The fact that compulsory education ends at age 

sixteen serves only to confirm that no "authority of law" creates 

the relationship between a seventeen year old high school student 

and the school system for purposes of Title 11. j
i

(8) There is No Common Law Entrustment of A Student to 
A Teacher's Care.
1 " i

• j

In light of the specific language used by the legislature 

in the sexual abuse statutes, it is doubtful that, in the absence 

of a statutory entrustment to teachers of the care for their



students, such an entrustment could be founded on common law 

principles. Thi3 is particularly true since there are no common 

law crimes in Alaska; conduct is now made an offense only by 

statute or regulation. See AS 11.81.220; AS 01,10.010. See also 

Perkins, Criminal Law, p. 26 (2nd Ed. 1969). While the court3  

occasionally rely on common law principles in interpreting 

statutory offenses, they do not apply such principles where they 

conflict with the wording of the statute or the structure of the 

statutory scheme. See Olp v. State, 738 P.2d 1117, 1118 (Alaska 

App. 1987). In Olp, a step-father was charged with criminal non­

support of his step-children under AS 11.51.120. The Court of 

Appeals considered the common law on the question of whether a 

person becomes obligated to act where he or she voluntarily and 

gratuitously assumes a duty to a third person. Although the Alaska 

Supreme Court has often recognized this doctrine in negligence law, 

the Court of Appeals declined to import it into the field of

criminal law, based on four factors:

(1) the plain wording of the statute did not 
appear to apply to someone in Olp's position;

(2) given the lack of adequate definition, 
the statute would run the risk of becoming 
void for vagueness if so interpreted;

(3) there were no Alaska Supreme Court cases 
establishing such a common law civil 
responsibility; and

(4) as always, penal statutes must be
strictly construed against the state.

Olp, 738 P.2d at 1119. Olp establishes that common law definitions

may be applied to criminal statutes only in those limited



• •
situations where they are consistent with other factors. These 

factors preclude use of any common law definition in construing the 

Sexual Abuse of a Minor statute.

As noted above, there is nothing in Alaska's statutes 

which confers such care authority or responsibility on teachers. 

Still, even if common law principles were applied, there is no case 

support for the proposition that teachers are entrusted with the 

type of caretaking responsibilities which are the focus of the 

legislature's intent in enacting the sexual abuse statute. The 

character of the student/teacher relationship has been most 

thoroughly discussed in connection with two legal issues: corporal

punishment by teachers and searches directed against students. 

Neither provides support here for the extension of the sexual abuse 

statute to teachers.

• • ' The power of a teacher to use corporal punishment was

long premised on the assumption that the teacher acted in loco 

parentis; "instead of a parent; charged factitiously with a 

parent's rights, duties and responsibilities." Black's Law 

Dictionary (5th Ed. 1979). Indeed, a person who has the authority 

to act in place of a parent may use reasonable force for discipline 

and control of a child. W. Keeton, D. Dobbs, R. Keeton and D. 

Owen, Prosser and Keeton on Torts, Sect. 27 (5th Ed. 1984). But 

it has been widely recognized that the teacher does not act in the 

place of the parent. See Ingraham v. Wright. 430 U.S. 651, 662, 

51 L.Ed.2d 711, 724 (1977). Instead, the teacher's power to

discipline the student arises only from the need to maintain an
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environment conducive to education. Accordingly, the Restatement

(2d) of Torts, Sect. 152 provides:

One who is charged with only the education or 
some other part of the training of a child has 
the privilege of using force or confinement to 
discipline the child only insofar as the 
privilege is necessary for the education o»- 
the other part of the training which is 
committed or delegated to the actor.

Similarly, the XJA-ABA Joint Commission on Juvenile

Justice Standards has promulgated the following standard:

In the absence of explicit legislative 
provisions to the contrary, schools should 
attempt to regulate the conduct or status of 
students only to the extent that such 
regulation is reasonably and properly related 
to educating the students in their charge.

The commentary to this standard further states, "schools

are special purpose organizations, all the regulatory activities

of which mus.t necessarily be related to the special purpose for

which they exist, which purpose is that of educating the students

in their charge." See Institute of Judicial Administration,

Standards Relating to Schools and Education, Sect. 3.1 (1977).

Recent cases on searches directed at students have 

likewise emphasized the teacher's role as educator, distinguishing 

it from broader parental responsibilities. The United States 

Supreme Court has rejected the in loco parentis doctrine, and has 

instead justified relaxed constitutional standards for school 

searches invoking "the need to maintain an environment in which 

learning can take place." New Jersey v. T.L.O., 469 U.S. 325, 340, 

83 L.Ed.2d 720, 733 (1985). Similarly, the Alaska Court of Appeals



has stated: "We agree ... that the phrase in loco parentis, used

by Blackstone to describe the relationship between teachers and

students when education was predominantly private and teachers

could reasonably be viewed as the agent of the student's parents, 

has little utility in describing contemporary public education." 

D.R.C. v. State. 646 P.2d 252, 255 (Alaska 1982).

Far from imposing "care" responsibilities on teachers, 

case law has recognized the limited authority, power and 

responsibility of a teacher in a public educational system, moving 

far from the in loco parentis view of the 19th century. Counsel 

knows of no authurity in any jurisdiction supporting the imposition 

of criminal culpability for a violation of a statute like AS

11.41.434 based on a theory of common law entrustment to a teacher 

of the care of a student.

(9) If The Court Now Rules That The Consensual Sexual
Conduct Here At Issue Is "Sexual Abuse," Such An 
Unexpected Construction Cannot Be Applied In A 
Criminal Prosecution Of Plaintiffs In This Case.

Assuming, purely for purpose of argument, that a court 

now construed the provisions of Title 11 such that a seventeen year 

old student is considered to be entrusted to her teacher's care by 

authority of law, and further assuming that school officials are' 

therefore required immediately to report under Title 47 when there 

is cause to believe that such a seventeen year old had sexual 

relations with a teacher, these would be wholly novel and 

unexpected interpretations of the statutes, for all the reasons 

detailed in Sections III.B .1.b .(1)-(8), pp. 36-55, supra. The
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Alaska due process guarantee would accordingly preclude criminal 

prosecution of the persons first subjected to such an unexpected 

construction of the statute, because such a construction acts like 

a judicially created ex post facto law. M.O.W. v. State. 645 P. 2d 

1229, p. 1233, n. 8 (Alaska App. 1982), citing Bouie v. City of

Columbia, 378 U.S. 347, 353-54 (1965); Accord Marks v. United

States, 430 U.S. .188, 191-92 (1977).

There could be no clearer violation of the most basic due 

process concept —  deprivation of fair notice that conduct is

illegal —  given the same prosecutor's and the Department of Law's 

previous, explicit, public, and repeated statements that the 

consensual sexual conduct between a teacher and a student over the 

age of sixteen is not sexual abuse. The due process problems which 

confront a prosecution of the teacher multiply geometrically where, 

as here, prosecutors threaten to prosecute school officials who 

assertedly did not report soon enough conduct which the same

prosecutors have said does not constitute sex abuse, and thus need 

not have been reported at all. Remembering that the school 

officials did report after consultation with counsel and in good 

faith, thus obtaining, absolute immunity from prosecution by 

operation of AS 47.17.050, the outrageousness of the threatened 

prosecutions can be clearly seen. This is not due process. This 

is not equal, fair, and just treatment in an executive 

investigation. This _is unconscionable, and the court should put 

an end to these egregious and unconstitutional abuses.

i
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c . "Maltreatment" is Unconstitutionally Vague Unless 
Given the Same Meaning In Title 47 That It Has In 
45 C.F.R. 1340.2(d)(2) (1) .

(1) "Maltreatment" Without Further Definition is 
Unconstitutionally Vague.

In their brief in support of the motion for summary 

judgment, the defendants suggest that even if the Sl/Tl incident 

is not reportable as sexual abuse, it is reportable as 

"maltreatment." As with sexual abuse, "maltreatment" is not 

defined in AS 47.17. Nor is it anywhere defined in any other title 

of the Alaska Statutes.

Dictionary definitions of maltreatment do not provide 

satisfactory standard for the imposition of criminal sanctions. 

Maltreatment is a word describing the state of being maltreated. 

Oxford English Dictionary, 199, Vol. IX, p. 277. To maltreat 

someone means simply "to treat badly," (Oxford American Dictionary

1980), p. 402), or to "ill-use; to handle roughly or rudely; to 

ill-treat," (Oxford English Dictionary 1989), Vol. IX, p. 277).

Because criminal sanctions are the result of failing to 

report "maltreatment," administrators and teachers must be given 

specific notice of what conduct must be reported. Moreover, the 

definition must not vest unbridled discretion in the prosecuting 

agency. If maltreatment means "to treat badly," "to ill-use," "to 

handle roughly or rudely," or "to ill-treat," then the term is
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u n c o n s t i t u t i o n a l l y  v a g u e . ^  See c a s e s  c i t e d  i n  S e c t i o n  I I I . A . I . ,

supra.

First, the term does not give notice of what conduct is

rohibited. Demeaning punishment, reprimanding a child in class, 

iving extra homework, criticizing in a harsh voice, and sending

\ 11 fit within the dictionary definition of "maltreatment." In the

resent case, some might contend that otherwise lawful consensual 

ex is an "ill-use" by the teacher of the student, while conceding 

it is not "rough or rude." Others could argue it is within the 

zone of constitutionally assured personal privacy and expression. 

In any event, the actor is left to guess what conduct/incident he 

must report under the Child Protection Act.

potentially '.fall within "maltreatment" leaves the prosecuting 

authority discretion that is too broad to withstand a 

constitutional due process challenge. See Section III.A.I., supra. 

The court should declare this term void for vagueness and sever it

18/ The definition of maltreatment was discussed briefly during 
a committee hearing in the House of Representatives. In that 
regard, Representative Pettyjohn "read the dictionary definition 
of 'maltreatment' as being 'roughly and rudely,'" Houses HESS 
meeting 3/13/86, H.P. 471, 1986.

a child to the principal's office without sufficient cause could

Second, the fact that such a broad range of conduct may

from the statute.

1 9 /S e e  F o o t n o t e  2 3 ,  i n f r a .



{2) "Maltreatment11 As Defined In 45 C.F.R.
1340.2(d)(2)(1) is Sufficiently Specific.

On numerous occasions, the Alaska Child Protection Act 

(AS 47.17) has been amended to come into compliance with the Child 

Abuse Prevention and Treatment Act of 1974, 42 U.S.C. 5101 e_t. sea. 

(CAPTA), and regulations promulgated thereunder, so that federal 

funding of various state programs would not be lost. Indeed, there 

is persuasive evidence that the inclusion of the ter u 

"maltreatment" in Title 47 of the Alaska Statutes occurred simply 

to bring state law into compliance with CAPTA so that funding would 

net be endangered.

Federal regulations adopted pursuant to CAPTA have 

consistently included and defined the term "maltreatment." In the 

1974 regulations, maltreatment was defined as "failure to provide 

adequate food, clothing, or shelter." Federal Register, Vol. 39, 

Mo. 245, P. 43937, December 19, 1974, Appendix A, Federal

Legislation. Currently "maltreatment" also includes the failure 

to provide adequate medical treatment. 45 CFR 1340.2(d)(2)(i).

The provisions of Title 47 did not include "maltreatment" 

in the definition of child abuse and neglect- prior to or at the 

time federal regulations first adopted the term. However, within 

about one year of the promulgation of the federal regulations, 

Title 47 was amended to include "maltreatment" as part of the 

definition of child abuse and neglect. See Appendix A, Senate Bill 

No. 371, Session Laws of Alaska, 1576, Chapter 222.
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Given the absence of any contemporaneous legislative 

history the term "maltreatment," given the continuing practice of 

the legislature to runend Title 47 to achieve compliance with 

federal regulations in order to preserve funding, and given the 

sequence and timing of events —  the promulgation of federal 

regulations including and defining maltreatment followed in the 

next state legislative term by an amendment to include the term in 

the Alaska Statutes —  it is apparent that the state legislature 

included the phrase "maltreatment" to maintain compliance with 

federal law. Accordingly, the legislature can be deemed to have 

accepted the federal definition along with the term.

If the court chooses to construe "maltreatment" rather 

than to declare the term vague and strike it from the statute, then 

the definition should derive from 45 CFR, § 1340.2(d)(2) (i) and its 

predecessor, 45 CFR, § 1340.1-2(b){1) . "Maltreatment" would then 

be defined as a "failure to provide adequate food, shelter, 

clothing or medical care."

(3) The Consensual Sexual Conduct Here At Issue Is Not 
"Maltreatment" As So Defined.

Obviously, the specific definition of "maltreatment" 

provided in 45 C.F.R. 1340.2(d)(2)(i) does not include otherwise 

lawful, consensual sexual activity between a teacher and a 

seventeen year old student. In no sense does such sexual conduct 

constitute the failure to provide adequate shelter, food, clothing, 

or medical treatment.



If the court chooses to adopt the Code of Federal 

Regulations definition as the one intended by the Legislature, 

rather than to sever the defective term from the statute, there is 

no possible construction of the incident here at issue which would 

require Anchorage School District personnel to report it as

"maltreatment." An otherwise lawful consensual sex act between a 

teacher and a seventeen year old student is not "maltreatment," if 

that term is defined with constitutionally required specificity.

(4) If the Court Now Rules That the Consensual Sexual 
Conduct Here At Issue Is "Maltreatment," This 
Unexpected Construction Cannot Be Applied in a
Criminal Prosecution of Plaintiffs in this Case.

Given the legislative history discussed above, all 

intelligent people will assume that the inclusion of the phrase

"maltreatment" in Title 47 was an adoption of a term from

comparable federal legislation with respect to which the state 

needed to be in substantial conformity in order to continue 

receiving federal funds. As such, any intelligent person would 

conclude that the term "maltreatment," which was given no specific 

meaning or definition oy the Alaska Legislature, has the meaning

I
which was attributed to it by the federal regulations pertaining 

to the comparable federal legislation with which the state sought 1 

conformity. :

To attribute a much broader meaning to the term —  I
iI

including not only the failure to provide adequate shelter, food, 

clothing and medical care, but also otherwise lawful consensual 

sexual activity —  would constitute a novel and wholly unexpected



judicial construction of the term. Due process prohibits the 

application of such an unexpected construction as a basis for 

prosecution of individuals who lacked fair notice of this meaning. 

M.O.W. v. State, 645 P.2d 1229, 1233, n. 8 (Alaska App. 1982),

citing Accord Marks v. United States, 430 U.S. 188, 191-92 (1977). 

Bouie v. City of Columbia, 378 U.S. 347, 353-54 (1965).

2. The Provisions of Title 47 Concerning When a Report 
Must Be Made are Unconstitutional.

a. The "Immediate" and "Prompt" Reporting 
Reguirements Are Unconstitutionally Vague.

AS 47.17.020(a) requires a person within the statute to 

file a report "immediately" after determining that there is cause 

to believe that child abuse or neglect has occurred. Similarly, 

AS 47.17.020(e) requires a person within the statute to file a 

report "promptly" after determining that there is cause to believe 

a child has suffered harm as a result of abuse. Since the same 

infirmity inflicts both,--/ discussion of these terms will be 

combined.

The statute provides no definition or qualifying 

parameters to guide a potential reporter as to what is meant by 

"immediately" or "promptly." Without a definition or qualifying 

parameters, these terms necessarily leave

£0/"Immediately" and "promptly" are both adverbs, generally meaning 
to do "without delay." Oxford American Dictionary (1980), pp. 326- 
27 and 535. The Oxford American Dictionary (1980) is frequently 
cited by Alaska Courts for terms of common usage. See generally, 
Velez v. State. 762 P.2d 1297, 1303 (Alaska App. 1988); Walsh v. 
State, 758 P.2d 124, 127 (Alaska App. 1988); State v. Eluska, 693 
P.2d 174, 181 (Alaska App. 1985).


