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FISCAL NOTE
REQUEST: ____________________________________________________________

Revision Date:______________________________ Agency Affected: Corrections
Title : '‘Misconduct in vo lv in g  weapon., .  BRU: ________
in violation of domestic restraining  _____________________________
Sponsor: Senator Pearce, et:. a 1. .orderrnmpn.»»iiM;___________________ _
Requestor:     ______

S T A T E  O F  A L A S K A  BILL VERSION: — SB 4 2 1 ,
1 9 9 0  L E G I S L A T I V E  S E S S I O N  PUBLISH DATE : 1 /3 1 /9 0

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL oERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

10.0 1 0,0 10.0 10.0 10.0 10.0
100.0 100.0 100.0 100.0 100.0 100.0

64.5 64 .5 64 .5 64.5 64.5 64.6

20 .0 20.0 20.0 20.0 20.0 20.0

TOTAL OPERATING 194.5 194.5 194.5 194.5 194.5 194.5

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

194.5 194.5 194.5 194.5 194.5 .194.5

- 1 2 ^ ___ 194,5 124,5., 124,5 194.5 194.5

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0

ANALYSIS : (Attach a separate page if necessary)

Department of Corrections records show'705'arrests in'1989 (for criminal 
trespass 1° & 2° and harassment) of whom 105 served tine. An estimated 10 
inmates would fall under this new section charged with a Class C felony 0-5 
years. Average 1 year sentence x ip inmates x $80/day less 1/3 good 
time = 5194,472.

Prepared by: Susan E. Knighton, Director_______________  Phnn» ■ 465-3376
Division : Admini_strati ve S.eryf *££._____________________Date: March 22. 1990

Approved by rnmmkcinnM^—i- v* a  - 1 patfi. March 22,  1990
Agency: Department of Corrections ' O -------------

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget i i
Impacted Agency(ies) P3?6 -------- —





J^emr.tor Hlolju JiSL (3fack) (HogljtU
Box v  A l a s k a  S t a t e  ^ l e g i s l a t u r e
•Juneau, Alaska 99811 
1907) 465-4797

Box 55028
North Pole. Alaska 99705
(907) 488 0862 -'1-1

MEMORANDUM

D A T E :  F e b r u a r y  1 2 ,  1 9 9 0

T O :  S e n a t o r  P a u l  F i s c h e r ,
S e n a t e  H E S S  C o m m i t t e e

FR OM: S e n a t o r  J a c k  C o g h i l

S U B J E C T :  S B  4 4 2  S p o n s o r

S e n a t e  B i l l  4 4 2 ,  " A n  A c t  a l l o w i n g  a  p u b l i c  o r  p r i v a t e  s c h o o l  
t o  a d o p t  a  p o l i c y  a u t h o r i z i n g  t h e  u s e  o f  c o r p o r a l  c o r r e c t i o n "  
i s  s c h e d u l e d  t o  b e  h e a r d  i n  y o u r  c o m m i t t e e  t o d a y .

A s  I ' m  s u r e  y o u  a r e  a w a r e ,  i n  J u n e  o f  1 9 8 9 ,  t h e  S t a t e  B o a r d  o f  
E d u c a t i o n  a d o p t e d  r e g u l a t i o n s  w h i c h  a f f e c t  a l l  p u b l i c  a n d  
p r i v a t e  s c h o o l s  i n  A l a s k a .  T h e s e  r e g u l a t i o n s  t a k e  t h e  
a u t h o r i t y  t o  a d m i n i s t e r  c o r p o r a l  c o r r e c t i o n  a w a y  f r o m  t h e  
g o v e r n i n g  b o d y  o f  e a c h  s c h o o l .  T h e y  a r e  i n  d i r e c t  c o n f l i c t  
w i t h  t h e  s e p a r a t i o n  o f  c h u r c h  a n d  s t a t e ,  a n d  w i t h  s t a t e  l a w  
a i v i n g  p r i m a r y  c o n t r o l  t o  l o c a l  s c h o o l  b o a r d s .  F u r t h e r m o r e ,
A S  4 7 . 1 7  i s  o u r  C h i l d  P r o t e c t i o n  A c t .  T h i s  A c t  p r o t e c t s  
c h i l d r e n  f r o m  p h y s i c a l  i n j u r y  t h a t  m a y  r e s u l t  f r o m  
d i s c i p l i n a r y  a c t i o n s  a s s o c i a t e d  w i t h  s c h o o l ,  h o m e  o r  a n y  o t h e r  
c h i l d  c a r e  e n v i r o n m e n t .

I  d o n ' t  b e l i e v e  t h a t  t h e  S t a t e  B o a r d  o f  E d u c a t i o n  i s  s t a y i n g  
w i t h i n  t h e  e d u c a t i o n  s t a t u t e s  ( T i t l e  1 4 )  w h i c h  d o  n o t  p r o h i b i t  
t h e  u s e  o f  c o r p o r a l  c o r r e c t i o n .  We  n e e d  t o  g i v e  t h i s  
a u t h o r i t y  b a c k  t o  t h e  g o v e r n i n g  b o d y  o f  e a c h  s c h o o l  w h e r e  i t  
b e l o n g s .

I  a p p r e c i a t e  y o u  s c h e d u l i n g  S B  4 4 2  t o  b e  h e a r d  i n  y o u r  
c o m m i t t e e  i n  s u c h  a  t i m e l y  m a n n e r .  P l e a s e  g i v e  i t  y o u r  f u l l  
c o n s i d e r a t i o n .
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S U B J E C T :

T O :

FROM:

C o r p o r a l  p u n i s h m e n t  r e g u l a t i o n s  
( W o r k  O r d e r  N o .  6 - 1 5 5 0 )

‘ V

R e p r e s e n t a t i v e  P e t e r  G o l l  
A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e

M i c h a e l  F .  F o r d  , ' ^ f ' / -  
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  i f  r e c e n t  r e g u l a t i o n s  a d o p t e d  b y  t h e  s t a t e  
B o a r d  o f  E d u c a t i o n  r e g a r d i n g  c o r p o r a l  p u n i s h m e n t  a r e  a  p r o p ­
e r  e x e r c i s e  o f  t h e  b o a r d ' s  a u t h o r i t y  a n d  i f  t h e  r e g u l a t i o n s  
c o n f l i c t  w i t h  a n y  o t h e r  s t a t e  l a w .  A s  e x p l a i n e d  i n  t h i s  
m e m o ,  I  b e l i e v e  t h a t  t h e  r e g u l a t i o n s  a r e  w i t h i n  t h e  s t a t u t o ­
r y  a u t h o r i t y  o f  t h e  s t a t e  b o a r d ,  a n d  d o  n o t  c o n f l i c t  w i t h  
e x i s t i n g  s t a t e  l a w .

1 .  A r e  t h e  r e g u l a t i o n s  a  v a l i d  e x e r c i s e  o f  t h e  b o a r d ' s  a u ­
t h o r i t y ?

U n d e r  AS  1 4 . 0 7 . 0 6 0  t h e  s t a t e  b o a r d  i s  r e q u i r e d  t o  a d o p t  
r e g u l a t i o n s  " n e c e s s a r y  t o  c a r r y  o u t  t h e  p r o v i s i o n s  o f "  t i t l e  
1 4 .  R e g u l a t i o n s  m u s t  b e  a d o p t e d  u n d e r  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e  A c t  ( A S  4 4 . 6 2 ) .  U n d e r  A S  1 4 . 0 7 . 0 2 0 ,  t h e  D e p a r t ­
m e n t  o f  E d u c a t i o n  i s  r e q u i r e d  t o  e x e r c i s e  g e n e r a l  s u p e r v i s i o n  
o v e r  p u b l i c  s c h o o l s ,  a n d  t o  i m p o s e  b y  r e g u l a t i o n ,  s t a n d a r d s  
t h a t  w i l l  a s s u r e  " h e a l t h f u l  a n d  s a f e  c o n d i t i o n s "  i n  b o t h  
p u b l i c  a n d  p r i v a t e  s c h o o l s  o f  t h e  s t a t e .  W h i l e  i t  i s  a r g u a b l e  
t h a t  c o r p o r a l  p u n i s h m e n t  i s  n o t  a  h e a l t h  i s s u e ,  t h e  s t a t e  
b o a r d  d i d  r e c e i v e  e v i d e n c e  o f  b o t h  t h e  p h y s i c a l  a n d  p s y c h o ­
l o g i c a l  c o n s e q u e n c e s  o f  c o r p o r a l  p u n i s h m e n t .  I t  i s  a l s o  
s i g n i f i c a n t  t h a t  t h e  b o a r d  h a s  n a r r o w l y  d e f i n e d  " c o r p o r a l  
p u n i s h m e n t "  a s  p h y s i c a l  f o r c e  a p p l i e d  f o r  d i s c i p l i n a r y  p u r ­
p o s e s .  F i n a l l y ,  g i v e n  t h e  b r o a d  a u t h o r i t y  o f  t h e  s t a t e  b o a r d  
a n d  t h e  d e p a r t m e n t  o v e r  p u b l i c  s c h o o l s  t h e  a d o p t i o n  o f  r e g u ­
l a t i o n s  p r o h i b i t i n g  c o r p o r a l  p u n i s h m e n t  a p p e a r s  t o  b e  w i t h i n  
t h e  a u t h o r i t y  o f  t h e  s t a t e  b o a r d .



R e p r e s e n t a t i v e  P e t e r  G o l l  
P a g e  ?
J u l y  3 1 ,  1 9 8 9

R e g a r d i n g  p r i v a t e  s c h o o l s ,  u n d e r  AS 1 4 . 4 5 . 1 0 0  t h e  s t a t e  b o a r d  
d o e s  h a v e  t h e  a u t h o r i t y  t o  i m p o s e  r e g u l a t i o n s  t h a t  r e l a t e  t o  
p h y s i c a l  h e a l t h .  T h e  r e g u l a t i o n s  d o  n o t  p r o h i b i t  c o r p o r a l  
p u n i s h m e n t  i n  p r i v a t e  s c h o o l s ,  b u t  m e r e l y  r e q u i r e  a d o p t i o n  
o f  a  w r i t t e n  p o l i c y  a n d  s p e c i f i e s  e l e m e n t s  t h a t  t h e  p o l i c y  
m u s t  c o n t a i n .  A g a i n ,  w h i l e  t h e  r e l a t i o n s h i p  b e t w e e n  h e a l t h  
a n d  d i s c i p l i n e  c a n  b e  a r g u e d ,  t h e  c o n n e c t i o n  s e e m s  s u f f i c i e n t  
t o  j u s t i f y  t h e  a u t h o r i t y  e x e r c i s e d  b y  t h e  s t a t e  b o a r d .

2 .  D o e s  t h e  p r o h i b i t i o n  o f  c o r p o r a l  p u n i s h m e n t  c o n f l i c t  
w i t h  AS 1 1 . 8 1 . 4 3 0  o r  a n y  o t h e r  s t a t e  s t a t u t e ?

U n d e r  AS 1 1 . 8 1 . 4 3 0 ( a ) ( 2 ) ,  a  t e a c h e r  m a y  u s e  r e a s o n a b l e  a n d  
a p p r o p r i a t e  n o n d e a d l y  f o r c e  u p o n  a  s t u d e n t ,  i f  a u t h o r i z e d  b y  
s c h o o l  r e g u l a t i o n s .  T h e  u s e  o f  f o r c e  a u t h o r i z e d  u n d e r  
AS 1 1 . 8 1 . 4 3 0 ,  r e l a t e s  t o  t h o s e  i n s t a n c e s  i n  w h i c h  t h e  f o r c e  
w o u l d  o t h e r w i s e  c o n s t i t u t e  a n  o f f e n s e  u n d e r  T i t l e  1 1 .  F o r  
e x a m p l e ,  p h y s i c a l  f o r c e  e x e r c i s e d  b y  a  t e a c h e r  t h a t  m i g h t  
c o n s t i t u t e  a c r i m i n a l  a s s a u l t  i s  n o t  a  c r i m e ,  i f  i t  i s  j u s ­
t i f i e d  u n d e r  AS 1 1 . 8 1 . 4 3 0 ( a ) ( 2 ) .  T h e r e f o r e ,  i t  a p p e a r s  t h a t  
t h e  p u r p o s e  o f  t h i s  s t a t u t e  i s  t o  a v o i d  c r i m i n a l i z i n g  c e r t a i n  
b e h a v i o r  a n d  n o t  t o  g e n e r a l l y  a u t h o r i z e  t h e  u s e  o f  c o r p o r a l  
p u n i s h m e n t  i n  p u b l i c  s c h o o l s .  A s s u m i n g  t h a t  i s  t r u e ,  t h e n  
t h a t  p u r p o s e  i s  n o t  i n  c o n f l i c t  w i t h  r e g u l a t i o n s  p r o h i b i t i n g  
c o r p o r a l  p u n i s h m e n t  a d o p t e d  u n d e r  T i t l e  1 4 .  W h i l e  n o t  e n t i r e l y  
c l e a r ,  I  b e l i e v e  t h a t  t h e  j u s t i f i c a t i o n  p r o v i s i o n s  i n  
AS 1 1 . 8 1 . 4 3 0 ( a ) ( 2 )  d o  n o t  a u t h o r i z e  t h e  u s e  o f  c o r p o r a l  
p u n i s h m e n t ,  b u t  a r e  e x c e p t i o n s  t o  w h a t  w o u l d  o t h e r w i s e  b e  
c r i m i n a l  b e h a v i o r .

A s i d e  f r o m  t h e  l a n g u a g e  i n  AS 1 1 . 8 1 . 4 3 0 ,  I  c a n n o t  f i n d  a n y  
o t h e r  s t a t e  s t a t u t e  t h a t  w o u l d  a r g u a b l y  r e l a t e  t o  t h e  c o r p o r a l  
p u n i s h m e n t  r e g u l a t i o n s  a d o p t e d  b y  t h e  s t a t e  b o a r d .

I  h a v e  e n c l o s e d  a d d i t i o n a l  m a t e r i a l s  r e l a t i n g  t o  t h e  r e g u ­
l a t i o n s  a d o p t e d  b y  t h e  s t a t e  b o a r d ,  i n c l u d i n g  a  t r a n s c r i p t  
o f  a  p u b l i c  h e a r i n g  o n  t h e  i s s u e .  I f  y o u  h a v e  f u r t h e r  q u e s ­
t i o n s ,  p l e a s e  c o n t a c t  m e .

M F F : g c : m i  
G l l / 0 3 0

E n c l o s u r e
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D E P A R T M E N T  O F  E D U C A T I O N

STEVE COWPER, GOVERNOR

OOLDBELT PLACE 
901 WEST IOTH STREET 
P 0. BOX F
JU N E A U , A L A S K A  9 9 9 1 1  0 5 0 0

M E M O R A N D U M

TO: Interested Parties

FROM: Steve Hole
Deputy Conm1ss1oner

State of Alaska
Department of Education

E: June 15, 1989

FILE tfOl--------

TELEPHONE NO: 465-2800

SUBJECT: Corporal Punishment 
Regul atlons

The State Board of Education on June 5, 1989 approved a regulation banning the 
use of corporal punishment 1n public schools. The board also approved a 
regulation requiring private schools that elect to administer corporal 
punishment to adopt policies governing Its use.

The regulations approved by the Board are attached.



CORPORAL PUNISHMENT REGULATIONS 
Alaska State Board of Edcatlon 

Approved June 5, 1989

4 AAC 07,010 1s amended by adding a new subsection to read:

(c) The use of corporal punishment 1n A^ska public schools 1s 
prohibited. (Eff. / / ; Register )

Authority: AS 14.07.020(a)(1)
AS 14.07.020(a)(2)
AS 14.07.020(a)(7)
AS 14.07.060

4 AAC 07.900 is adopted to read:

4 AAC 07.900. DEFINITIONS. As used In this chapter

(1) "corporal punishment" means the application of physical force to the 
body of a student for disciplinary purposes. It does not Include the use of 
reasonable and necessary physical restraint on a student to protect the 
student or others from physical Injury, to obtain possession oF a weapon or 
other dangerous object from a student, to maintain reasonable order 1n the 
classroom or on school grounds or to protect property from serious damage or 
destruction.
(Eff. / / ; Register )

Authority: AS 14.07.020(a ) (1)
AS 14.07.020(a)(2)
AS 14.07.020(a)(7)
AS 14.07.060

4 AAC 42.200 1s adopted to read:

4 AAC 42.200. CORPORAL PUNISHMENT IN PRIVATE SCHOOLS, (a) Each private 
school that operates a pre-elementary, elementary, or secondary education 
program must adopt a written policy governing the use of corporal punishment, 
as that term 1s defined In 4 AAC 07.900. Unless the policy prohibits corporal 
punishment, 1t must

(1) describe the role of the person or persons authorized to 
administer corporal punishment;

(2) describe the circumstances under which corporal punishment may be 
used;

(3) describe the type and amount of corporal punishment permitted, 
Including any Instruments that may be used;

(4) describe any requirements governing privacy or the presence of 
witnesses; and

(5) require that parental consent must be obtained before corporal 
punishment 1s used. The consent may be given before each use of 
corporal punishment or a general consent for a period of time may be 
used.



Page 2 Corporal Punishment Regulations

(b) The requirements of (a) of this section do not apply to a school 1n 
which only the children of a single family are enrolled, and the schooling 
Is provided by the parent or legal guardian of the children. .

(c) Each school required to have a policy under (a) and (b) of this 
section must distribute Its current policy to the parents of each student 
and must have Its current policy on file with the Alaska Department of 
Education, P.O. Box F, Juneau, Alaska 99811, Corporal punishment may be 
administered only 1n accordance with the policy on file with the 
department.

(d) Because 1t relates to the physical health of private school students, 
exempt schools under AS 14.45.100 —  14.45,130 are not exempt from this 
regulation. (Eff. / ! ; Register )

Authority: AS 14.07.020(a)(7) 1'
AS 14.07.060 
AS 14.45.100



4 AAC 07.010 Education 4 AAC 07.000

child study team, the test results would not be a valid estimate ot'the 
student’s current achievement level. I f  the student’s current individu­
alized education program (IEP) under 4 AAC 52,140 contains recom­
mendations regarding group standardized testing, then those recom­
mendations should be applied, making a special meeting unnecessary.

(c) Bilingual students who are identified in language proficiency 
categories A or B under 4 AAC 34.050 may be excluded from testing if 
they have been in U.S. schools for less than three full school years. All 
students with three or more full school years in U.S. schools muoi be 
tested. (Eff. 3/15/89, Register 109)
A uthority : AS 14.07.020 

AS 14.07.060

CHAPTER 07. STUDENT RIGHTS AND 
RESPONSIBILITIES

Section  S ection
10. Establishm ent of district guidelines 900. Definition 

and procedures; prohibited disci­
pline

fcv4 A A C  yOff  -.DISTRICT G U I D E ­
L I N E S  A N D  P R O C E b T m E S - T R d H I B l T E D  D I S C I P L I N E .  (a)
Each school district shall develop and adopt policies regarding student 
rights and responsibilities. These policies must address both substan­
tive and procedural matters relating to standards of student behavior, 
treatment, and discipline. A uniform discipline policy must be in effect 
throughout the district for the purpose of establishing standards and 
procedures in matters relating to student discipline. The procedures, 
at a minimum, must address the following:

(1) routine discipline case procedure; and
(2) chronic or serious discipline case procedure.

(b) All district policies must be consistent with the federal and state 
constitutions, state statutes and regulations as written or construed 
by courts of competent jurisdiction.
*•.$& The use of corporal punishment in Alaska public schools is pro­
hibited. (Eff. 8/30/75, Register 55; am 3/1/78, Register 65; am 8/25/S9, 
Register 111)
A utho rity : AS 14.07.020(a)

AS 14,07.060

TTWi800. DEFINITION. As used in this chapter, “corporal 
punishm,. nt" means the application of physical force to the body of a 
student for disciplinary purposes. It does not include the use of reason­
able and necessary physical restraint of a student to protect the stu-

11
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B a l l , S k b l l y . M u k k e n  &  C o s .h t . i . i .
Sm h SECONO STBCC!

p o bo* n o a  

Ha r r ib b i  ho , Pennsylvania  I7I0H
I7i7l 2 32 - B 731

WILLIAM BENUE* BALL

M a y  4 ,  1 9 8 9

H o n .  B a r n e y  G o t t s t e i n  
P r e s i d e n t
S t a t e  B o a r d  o f  E d u c a t i o n  
P . O .  B o x  F  
J u n e a u ,  AK 9 9 8 1 1

R e :  D r a f t  R e g u l a t i o n s  o n  C o r p o r a l  P u n i s h m e n t  
O u r  F i l e  N o .  6 0 5 . 8 8

D e a r  M r .  G o t t s t e i n :

I  w r i t e  y o u  t o d a y  a s  n a t i o n a l  c o u n s e l  t o  A s s o c i a t i o n  
o f  C h r i s t i a n  S c h o o l s  I n t e r n a t i o n a l  ( A C S I ) . A C S I  e m b r a c e s  i n  
i t s  m e m b e r s h i p  2 , 4 7 1  e v a n g e l i c a l  P r o t e s t a n t  s c h o o l s  
t h r o u g h o u t  t h e  U n i t e d  S t a t e s .  I t s  m e m b e r s  i n  A l a s k a  a r e  
d e e p l y  c o n c e r n e d  o v e r  t h e  p r o p o s e d  r e g u l a t i o n s  p e r t a i n i n g  t o  
c o r p o r a l  p u n i s h m e n t  w h i c h  h a v e  b e e n  p r o p o s e d  b y  t h e  A l a s k a  
D e p a r t m e n t  o f  E d u c a t i o n .  T h e y  h a v e  s o u g h t  m y  l e g a l  o p i n i o n  
a s  t o  t h e s e .  H a v i n g  r e v i e w e d  t h e  d r a f t  r e g u l a t i o n s  i n  l i g h t  
o f  a p p l i c a b l e  l e g a l  c o n s i d e r a t i o n s ,  I  t h o u g h t  I  s h o u l d  s e n d  
m y  o p i n i o n  o n  t o  y o u  a n d  y o u r  B o a r d  m e m b e r s .  B e c a u s e  y o u  a n d  
I  a r e  t o t a l  s t r a n g e r s  o n e  t o  a n o t h e r ,  I  h a v e  e n c l o s e d  a  
b r i e f  s u m m a r y  s t a t e m e n t  o f  m y  l e g a l  b a c k g r o u n d .

B e f o r e  a t t e m p t i n g  t o  e x p l o r e  t h e  l e g a l  i s s u e s  w h i c h  
m a y  h a v e  b e a r i n g  o n  t h e  p r o p o s a l ,  I  f e e l  i t  i m p o r t a n t  t o  
a s s u r e  y o u  t h a t  m y  c l i e n t s  d e e p l y  a p p r e c i a t e  t h e  h u m a n e  
i n t e r e s t s  w h i c h  l i e  b e h i n d  o u r  s t a t e  a n d  f e d e r a l  l a w s  f o r  
t h e  p r o t e c t i o n  o f  c h i l d r e n .  I n  n o  s e n s e  d o  A C S I  s c h o o l s  d e n y  
t h e  r i g h t  o f  s o c i e t y  t o  e n a c t  r e a s o n a b l e  l a w s  f o r  t h e  c o m m o n  
g o o d .
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I f

child study tcuin, th e  tost resu lts would not ho n valid  es tim ate  ot' the 
s tu d en t’s cu rren t ach ievem ent lovel. I f  the s tu d en t’s cu rre n t ind iv idu ­
alized education  program  (IEP) u n d er 4 AAC 52.140 con tains recom ­
m endations regard ing  group standard ized  testing , th en  those recom ­
m endations should be applied, m aking  a  special m ooting unnecessary .

(c) B ilingual s tu d en ts  who are identified  in language proficiency 
categories A or B u nder 4 AAC 34.050 m ay ho excluded from te s tin g  if 
they have been in U.S. schools for less th an  th ree  full school year? All 
studen ts  w ith  th ree  or m ore full school years in U.S. schools m uai he 
tested. (Eff, 3/15/cj.), R egister 109)

A iith u ..ty i  AS 14.07.020 
AS 14.07.060

CHAPTER 07. STUDENT RIGHTS AND 
RESPONSIBILITIES

S e c tio n  S e c tio n
10. E stab lish m en t o f d is tr ic t guidelines 900. D efinition 

and procedures; proh ib ited  d isci­
p line

*  4 A A C  0 7 . 0 1 & , D I S T R I C T  G U I D E -  
L I N E S  A N D  P R b C E D i m E S ;  ^ f t d H I B l T E D  D I S C I P L I N E ,  (a)
Each school d is tric t sh a ll develop and  adopt policies regard ing  s tu d en t 
righ ts and  responsib ilities. These policies m ust add ress both su b s tan ­
tive and  procedural m a tte rs  re la tin g  to s tan d ard s of s tu d en t behavior, 
trea tm en t, and discipline. A uniform  discipline policy m ust be in  effect 
th roughou t the  d is tric t for the purpose of es tab lish ing  s tan d ard s and 
procedures in  m a tte rs  re la tin g  to s tu d en t discipline. T he procedures, 
a t  a m inim um , m u st address th e  following:

(1) rou tine  discipline case procedure; and
(2) chronic or serious discipline case procedure.

(b) All d is tric t policies m ust be consisten t w ith th e  federal and  s ta te  
constitu tions, s ta te  s ta tu te s  and reg u la tio n s as w ritten  or construed  
by courts of com petent ju risd iction .

The use of corporal p u n ish m en t in  A laska public schools is p ro ­
hibited . (Eff. 8 /30 /.'o, R egister 55; am  3/1/78, R eg ister 65; am  8/25/89, 
R egister 111)

A u th o r ity :  AS 14.07.020(a)
AS 14.07.060

07;80Q. D E F IN IT IO N . A s used in  th is  chap ter, "corporal 
pun ishm en t” m eans th e  application  of physical force to the  body of a 
s tu d en t for d iscip linary  purposes. I t  does not include th e  use of re aso n ­
able and  necessary  physical re s tra in t  of a s tu d en t to protect th e  stu -

•I AAC 07 ;0 I0 Education -1 AAC 07.900
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dent, or o thers, from physical injury, to ob tain  possession of a  weapon 
o r  o ther dangerous object from a studen t, to m a in ta in  reasonab le o r­
de r in the classroom , or on school grounds, or to pro tect p roperty  from 
serious dam age or destruction . (Eff. 8/25/89, R eg ister 111)

A utho rity : AS I4,07.020(u)
AS 14.07.060

•I AAC 1*2.025 A dm in istrat ive Code Supdlkment 4 AAC  12.025

CHAPTER 12. CERTIFICATION OF 
PROFESSIONAL PERSONNEL

Section
25. Certification for teachers providing 

special education 
;;ti O rtih ca tio n  for teachers of gifted 

children
;i5, Certification for adm inistrators of 

special education

Section
•11 ( .'ertificntion for related services pro­

viders
53. Vocational education personnel quali­

fications 
60. Endorsem ents

4 AA C 12.025. C E R T IF IC A T IO N  F O R  T E A C H E R S  P R O V ID - 
IN G  S P E C IA L  E D U C A T IO N , (a) A person em ployed by or on be­
h a lf  of a school d is tric t to teach  special education to handicapped  
children  m u st possess a  Type A teach er certifica te  issued  u n d er 4 
AAC 1*2.020 w ith  an  endorsem ent based upon com pletion of an  ap ­
proved teach er tra in in g  program  in special education.

(b) A person who h as  the  p rim ary  responsib ility  for th e  ev a lu a tio n  
of, the p lan n in g  of educational program s for, or th e  teach in g  of or 
tra in in g  of s ta ff  to  teach  ch ildren  who are  v isually  im paired  or d ea f 
m ust have an  endorsem ent in  the  education of ch ildren  w ith  th e  re le ­
v an t im pairm ent.

(c) A person em ployed by or on b eh a lf of a  school d is tr ic t to  teach  
special education to preschool handicapped children, who does no t 
hold an  endorsem ent in  preschool handicapped education  m ust, in  
addition  to th e  requ irem en ts in  (a) of th is  section, com plete 7^2 hours 
of inservice tra in in g  in  early  childhood special education before or 
du rin g  th e  f irs t y ea r of em ploym ent in  teach in g  preschool h an d i­
capped ch ildren . T his subsection is repealed  Ju ly  1, 1993.

(d) Effective J u ly  1, 1993, a person em ployed by or on b eh a lf of a 
school d is tric t to teach  special education to preschool hand icapped  
children, who does no t hold an  endorsem ent in  preschool hand icapped  
education, m u st have com pleted six sem este r hours in  ea rly  childhood 
special education  in  addition to the req u irem en ts  in  (a) of th is  section. 
(Eff. 7/16/89, R eg ister 111)

A u tho rity : AS 14.07.060 
AS 14.20.020 
AS 14.30.250
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D e a r  M r .  G o t t s t e i n :

I  w r i t e  y o u  t o d a y  a s  n a t i o n a l  c o u n s e l  t o  A s s o c i a t i o n  
o f  C h r i s t i a n  S c h o o l s  I n t e r n a t i o n a l  ( A C S I ) .  A C S I  e m b r a c e s  i n  
i t s  m e m b e r s h i p  2 , 4 7 1  e v a n g e l i c a l  P r o t e s t a n t  s c h o o l s  
t h r o u g h o u t  t h e  U n i t e d  S t a t e s .  I t s  m e m b e r s  i n  A l a s k a  a r e  
d e e p l y  c o n c e r n e d  o v e r  t h e  p r o p o s e d  r e g u l a t i o n s  p e r t a i n i n g  ^ o  
c o r p o r a l  p u n i s h m e n t  w h i c h  h a v e  b e e n  p r o p o s e d  b y  t h e  A l a s k a  
D e p a r t m e n t  o f  E d u c a t i o n .  T h e y  h a v e  s o u g h t  m y  l e g a l  o p i n i o n  
a s  t o  t h e s e .  H a v i n g  r e v i e w e d  t h e  d r a f t  r e g u l a t i o n s  i n  l i g h t  
o f  a p p l i c a b l e  l e g a l  c o n s i d e r a t i o n s ,  I  t h o u g h t  I  s h o u l d  s e n d  
m y  o p i n i o n  o n  t o  y o u  a n d  y o u r  B o a r d  m e m b e r s .  B e c a u s e  y o u  a n d  
I  & r e  t o t a l  s t r a n g e r s  o n e  t o  a n o t h e r ,  I  h a v e  e n c l o s e d  a  
b r i e f  s u m m a r y  s t a t e m e n t  o f  m y  l e g a l  b a c k g r o u n d .

B e f o r e  a t t e m p t i n g  t o  e x p l o r e  t h e  l e g a l  i s s u e s  w h i c h  
m a y  h a v e  b e a r i n g  o n  t h e  p r o p o s a l ,  I  f e e l  i t  i m p o r t a n t  t o  
a s s u r e  y o u  t h a t  m y  c l i e n t s  d e e p l y  a p p r e c i a t e  t h e  h u m a n e  
i n t e r e s t s  w h i c h  l i e  b e h i n d  o u r  s t a t e  a n d  f e d e r a l  l a w s  f o r  
t h e  p r o t e c t i o n  o f  c h i l d r e n , .  I n  n o  s e n s e  d o  A C S I  s c h o o l s  d e n y  
t h e  r i g h t  o f  s o c i e t y  t o  e n a c t  r e a s o n a b l e  l a w s  f o r  t h e  c o m m o n  
g o o d .
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H a v i n g  s t u d i e d  t h e  d r a f t  c h a n g e s  t o  t h e  A d m i n i s t r a t i v e  
C o d e ,  I  b e l i e v e  t h e m  t o  o v e r s t e p  w h a t  i s  l e g a l l y  
p e r m i s G i b ' e . F i r s t ,  t h e  p r o p o s e d  A A A C  A 2 . 2 0 0  i s  c l e a r l y  i n  
c o n f l i c t  w i t h  r e l e v a n t  A l a s k a n  s t a t u t o r y  l a w .  S e c o n d ,  
i r r e s p e c t i v e  o f  A l a s k a n  s t a t u t e s ,  i t  w o u l d  
u n c o n s t i t u t i o n a l l y  i n f r i n g e  o n  t h e  r e l i g i o u s  r i g h t s  o f  t h o s e  
n o n - t a x - a i d e d  r e l i g i o u s  s c h o o l s  w h o s e  d o c t r i n a l  p r i n c i p l e s  
g o v e r n  s c h o o l  d i s c i p l i n e .

A s  t o  m y  f i r s t  p o i n t :  A l a s k a ' s  p r i v a t e  s c h o o l
e n a c t m e n t  o f  1 9 8 A  c o n t a i n s  a  p r o v i s i o n  e x e m p t i n g  a l l  
r e l i g i o u s  o r  o t h e r  p r i v a t e  s c h o o l s  f r o m  p r o v i s i o n s  o f  l a w  
e x c e p t  s u c h  a s  p e r t a i n  t o  p h y s i c a l  h e a l t h ,  f i r e  s a f e t y ,  
s a n i t a t i o n ,  i m m u n i z a t i o n  a n d  p h y s i c a l  e x a m i n a t i o n s .  T h e  
l e g i s l a t i v e  p u r p o s e  o f  t h e  A c t  i s  c l e a r l y  s t a t e d ,  t h a t  " t h e  
s t a t e  s h a l l  n o t  c o n t r o l  o r  i n t e r f e r e  w i t h  t h e  r i g h t s  o f  
c o n s c i e n c e  a n d  r e l i g i o u s  l i b e r t y . "  T h e  " r e l i g i o u s  l i b e r t y "  
t h u s  p r o t e c t e d  b y  t h e  A c t  i s ,  o f  c o u r s e ,  t h e  l i b e r t y  o f  a  
p a r t i c u l a r  r e l i g i o u s  b o d y  t o  o b s e r v e  a n d  p r a c t i c e  i t s  
r e l i g i o u s  t e a c h i n g s  i n  t h e i r  f u l l  i n t e g r i t y .  O b v i o u s l y  t h i s  
l i b e r t y  d o e s  n o t  e x t e n d  t o  r e l i g i o u s  p r a c t i c e s  w h i c h  p o s e  
s i g n i f i c a n t  t h r e a t s  t o  p e o p l e .  B u t  n e i t h e r  i s  i t  l i m i t e d  s o  
a s  t o  b a r  r e l i g i o u s  g r o u p s  f r o m  t h e  o b s e r v a n c e  o f  p r a c t i c e s  
r e q u i r e d  b y  t h e  t e a c h i n g s  o f  t h e i r  f a i t h  a n d  w h i c h  d o  n o t  
p o s e  s u c h  t h r e a t s .  O b v i o u s l y  w h o l e  c l a s s e s  o f  p e r s o n s  a n d  
a c t i v i t i e s  i n  o u r  s o c i e t y  a r e  n o t  t o  b e  g o v e r n m e n t a l l y  
r e g u l a t e d  o n  t h e  g r o u n d  t h a t  t h e r e  o c c u r  e x c e p t i o n s  t o  g o o d  
c o n d u c t  b y  s o m e  w i t h i n  t h o s e  c l a s s e s .

A C S I ' s  s c h o o l s  a r e  p e r v a s i v e l y  r e l i g i o u s  e n t i t i e s .  
T h e y  w o u l d  n o t  e x i s t  e x c e p t  f o r  t h e i r  r e l i g o u s  m i s s i o n  t o  
c h i l d r e n .  A  c r i t i c a l l y  i m p o r t a n t  a r e a  o f  t h e  r e l i g i o u s  l i f e  
o f  t h e  A C S I  s c h o o l  i s  t h a t  o f  d i s c i p l i n e .  T h e  A C S I  s c h o o l s ,  
a s  a n  a b s o l u t e  r e q u i r e m e n t  o f  r e l i g i o u s  f a i t h ,  m u s t  a d h e r e  
t o  B i b l i c a l  p r i n c i p l e s  o f  d i s c i p l i n e .  T h e s e  a r e  f o u n d e d  o n  
l o v e .  T h e y  i n c 1 u d e  t h e  a l l o w a n c e  o f  c o r p o r a l  p u n i s h m e n t .  
T h e y  h e n c e  a r e  i n h e r e n t l y  a n  a s p e c t  o f  t h e  e x e r c i s e  o f  
r e l i g i o n  p r o t e c t e d  b y  t h e  1 9 8 A  A c t .  I n  n o  w a y ,  I  s h o u l d  a d d ,  
i s  t h e  " p h y s i c a l  h e a l t h "  e x c e p t i o n  p r o v i d e d  f o r  i n  t h a t  A c t  
a p p l i c a b l e  t o  t h e  A C S I  s c h o o l s  i n  t h e i r  d i s c i p l i n a i y  
p r a c t i c e s .  U o  g e n e r a l  h e a l t h  p r o b l e m  w h a t e v e r  h a s  b e e n  p o s e d  
b y  p r i v a t e  s c h o o l s  i n  A l a s k a  a n d ,  i n  p a r t i c u l a r ,  n o n e  b y  
r e l i g i o u s  s c h o o l s ,  i n s o f a r  a s  d i s c i p l i n e  i s  c o n c e r n e d .  
S h o u l d  a n y  i n d i v i d u a l  i n s t a n c e  o f  c h i l d  a b u s e  a r i s e  i n  a n y  
p u b l i c  o r  p r i v a t e  s c h o o l ,  o r  e l s e w h e r e ,  l e g a l  s a f e g u a r d s  
r e l e v a n t  t h e r e t o  a l r e a d y  e x i s t  f o r  t h e  p r o t e c t i o n  o f  
c h i l d r e n .



Hon. Barney Gottstein 3
May 4, 1989

A s  t o  m y  s e c o n d  p o i n t :  t h e  p r o p o s e d  r e g u l a t i o n  w o u l d  
p l a i n l y  b e  v i o l a t i v e  o f  r i g h t s  o f  A C S I ' s  s c h o o l s  p r o t e c t e d  
b y  t h e  R e l i g i o n  C l a u s e s  o f  t h e  F i r s t  A m e n d m e n t  t o  t h e
C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  I  h a v e  s t a t e d  a b o v e  t h e  
e s s e n t i a l  f a c t  t h a t  t h e  e x e r c i s e  o f  d i s c i p l i n e  w i c h i n  a n  
A C S I  s c h o o l  i s  p a r t  o f  t h e  s c h o o l ' s  e x e r c i s e  o f  i t s
r e l i g i o n .  T h a t  b e i n g  s o ,  i t  i s  f a m i l i a r  l a w  t h a t  g o v e r n m e n t  
m a y  n c *  i n t e r f e r e  w i t h  t h e  e x e r c i s e  o f  r e l i g i o n  w i t h o u t  
p r o o f  t n a t  i t s  i n t e r f e r e n c e  i s  j u s t i f i e d  b y  a  " c o m p e l l i n g  
s t a t e  i n t e r e s t . "  H o b b i e  v .  U n e m p l o y m e n t  A p p e a l s  C o m m i s s i o n ,
4 8 0  U . S .  1 3 0 ,  I T T  ( 1 9 8 7 ) .  P r o o f  o f  s o m e  m e r e  p u b l i c
i n t e r e s t "  w i l l  n o t  s u f f i c e .  T h e  c o u r t s  h a v e  m a n y  t i m e s  
s t a t e d  t h a t ,  t o  i n t e r f e r e  w i t h  t h e  F i r s t  A m e n d m e n t  l i b e r t i e s  
o f  s p e e c h ,  p r e s s  o r  r e l i g i o n ,  g o v e r n m e n t  m u s t  p r o v e  a  
s u p r e m e  s o c i e t a l  i n t e r e s t  a s  i t s  j u s t i f i c a t i o n  -  i n d e e d  o n e  
t h a t  c a n n o t  b e  r e a l i z e d  b y  a n y  l e s s  r e s t r i c t i v e  m e a n s .
W i s c o n s i n  v .  Y o d e r ,  4 0 6  U . S .  2 0 5  ( 1 9 7 2 ) j C a l l a h a n  v .  W o o d s ,  
7 3 6  F . 2 d  1 2 6 9 ,  1 2 7 2  ( 9 t h  C i r .  1 9 8 4 ) .

C o m i n g  n o w  t o  e x a m i n e  4 AAC 4 2 . 2 0 0  i n  l i g h t  o f  t h o s e  
r e q u i r e m e n t s ,  i t  i s  a p p a r e n t  t h a t  i t  w o u l d  b e  
u n c o n s t i t u t i o n a l  a s  a p p l i e d  t o  n o n - s t a t e - a i d e d  r e l i g i o u s  
s c h o o l s :

1 .  T h e r e  i s  n o  e v i d e n c e  t h a t  a n y  s u p r e m e  s o c i e t a l
i n t e r e s t  s u p p o r t s  t h e  p r o p o s e d  r e g u l a t i o n .  I  d o  n o t  e x p r e s s  
a n y  o p i n i o n  a s  t o  r e g u l a t i n g  t h e  p u b l i c  s c h o o l s  i n  t h e  
a d m i n i s t r a t i o n  o f  c o r p o r a l  d i s c i p l i n e .  W h a t  i s  t o t a l l y  c l e a r  
i s  t h a t  n o  g e n e r a l  t h r e a t  t o  t h e  h e a l t h  o f  c h i l d r e n  h a s  e v e r  
a r i s e n  i n  A l a s k a  r e s u l t i n g  f r o m  d i s c i p l i n a r y  p r a c t i c e s  o f  
A l a s k a ' s  r e l i g i o u s  s c h o o l s .

2 .  I t  i s  c l e a r  t h a t  AAC 4 2 . 2 0 0 ,  i f  a d o p t e d ,  w o u l d
c r e a t e  e x c e s s i v e  g o v e r n m e n t a l  e n t a n g l e m e n t s  w i t h  r e l i g i o u s  
s c h o o l s  i n  v i o l a t i o n  o f  t h e  r e q u i r e m e n t s  o f  t h e  
E s t a b l i s h m e n t  C l a u s e  o f  t h e  F i r s t  A m e n d m e n t .  T h e  S u p r e m e  
C o u r t  h a s  m a n y  t i m e s  s t a t e d  t h a t  t h e  c h u r c h - s t a t e  s e p a r a t i o n  
p r i n c i p l e  p r e c l u d e s  g o v e r n m e n t  i n v o l v e m e n t  w i t h  r e l i g i o u s  
b o d i e s  w h i c h  i n v o l v e m e n t  p r o d u c e s  " a  k i n d  o f  c o n t i n u i n g  
d a y - t o - d a y  r e l a t i o n s h i p  w h i c h  t h e  p o l i c y  o f  [ r e l i g i o u s ]  
n e u t r a l i t y  s e e k s  t o  m i n i m i z e . "  W a l z  v .  T a x  C o m m i s s i o n ,  3 9 7  
U . S .  6 6 4 ,  6 7 4  ( 1 9 7 0 ) .  T h e  C o u r t ,  i r ,  L e m o n  v .  K u r t z m a n , 4 0 3
U . S .  6 0 2 ,  6 1 8  ( 1 9 7 1 ) ,  w a r n e d  o f  t h e  d a n g e r s  o f  " s u s t a i n e d
a n d  d e t a i l e d  a d m i n i s t r a t i v e  r e l a t i o n s h i p s  [ b e t w e e n  
g o v e r n m e n t  a n d  r e l i g i o u s  s c h o o l s ]  f o r  e n f o r c e m e n t  o f  
s t a t u t o r y  o r  a d m i n i s t r a t i v e  s t a n d a r d s . "



Hon. Barney Gottstein
May A, 1989

A AAC A 2 . 2 0 0  c a l l s  f o r  t h e  k i n d  o f  i n v o l v e m e n t s  o f  t h e  
S t a t e  i n  t h e  a f f a i r s  o f  r e l i g i o u s  s c h o o l s  w h i c h  i s  
c o n s t i t u t i o n a l l y  f o r b i d d e n .  T h e r e  i s  n o  p o i n t  t o  h a v i n g  
t h o s e  s c h o o l s  s u b m i t  t h e  " p o l i c y "  u n l e s s  t h e  S t a t e  c a n  p a s s  
u p o n  t h e  p o l i c y  a n d  s u p e r v i s e  p e r f o r m a n c e  u n d e r  t h e  p o l i c y .  
T h e  c l e a r  i m p l i c a t i o n  i s  t h a t  t h e  S t a t e  w i l l  r e v i e w  w h e t h e r  
t h e  p e r s o n  w h o  " m a y  a d m i n i s t e r  c o r p o r a l  p u n i s h m e n t "  i s  a  
p e r s o n  o r  c l a s s  o f  p e r s o n s  o f  w h o m  t h e  S t a t e  a p p r o v e s .  
O t h e r w i s e  w h y  a s k  w h o  t h e  p e r s o n  i s  t o  b e ?  A s  t o  " t y p e  o f  
c o r p o r a l  p u n i s h m e n t  p e r m i t t e d , "  " t h e  c i r c u m s t a n c e  u n d e r  
w h i c h  i t  i s  p e r m i t t e d , "  " r e q u i r e m e n t s  g o v e r n i n g  p r i v a c y  a n d  
t h e  p r e s e n c e  o f  w i t n e s s e s ,  i t  i s  p l a i n l y  p o i n t l e s s  t o  
r e q u i r e  t h e  s u b m i s s i o n  o f  t h a t  i n f o r m a t i o n  u n l e s s  t h e  S t a t e  
c o n s i d e r s  t h a t  i t s  f u n c t i o n  i s  t o  a p p r o v e  o r  d i s a p p r o v e  
t h e s e  s p e c i f i c  p a r t s  o f  t h e  " p o l i c y . "

I t  i s  f u r t h e r  n o t e d  t h a t  A A C C  A 2 . 2 0 0  s t a t e s :  
" C o r p o r a l  p u n i s h m e n t  m a y  o n l y  b e  a d m i n i s t e r e d  i n  a c c o r d a n c e  
w i t h  t h e  p o l i c y  o n  f i l e  w i t h  t h e  d e p a r t m e n t . "  T h i s  m e a n s  
e i t h e r  t h a t  t h e  D e p a r t m e n t  m u s t  a s s u r e  t h a t  t h e  p o l i c y  i s  s o  
a d m i n i s t e r e d  o r  i t  m e a n s  n o t h i n g .  I f  t h e  D e p a r t m e n t  i s  n o t  
g o i n g  t o  t a k e  s t e p s  t o  c o r r e c t  t h e  s c h o o l  w h e n  i t  d e v i a t e s  
f r o m  i t s  s t a t e d  p o l i c y ,  w h a t  p o i n t  i s  t h e r e  i n  r e q u i r i n g  t h e  
s c h o o l  t o  s u b m i t  i t s  p o l i c y ?  I t  a p p e a r s  o b v i o u s  t h a t  i t  i s  
t h e  i n t e n t i o n  o f  A AAC A 2 . 2 0 0  t o  g i v e  t h e  D e p a r t m e n t  p o w e r  
t o  p o l i c e  t h e  s c h o o l s  i n  t h e  o b s e r v a n c e  o f  t h e i r  c o r p o r a l  
p u n i s h m e n t  p o l i c i e s .

C o n s i d e r i n g  t h a t  A AAC A 2 . 2 0 0  c a l l s  f o r  i n t r u s i o n  b y  
t h e  S t a t e  i n t o  a  c e n t r a l  a r e a  o f  t h e  r e l i g i o u s  
a d m i n i s t r a t i o n  o f  r e l i g i o u s  s c h o o l s ,  a n d  t h a t  s u c h  i n t r u s i o n  
i s  n o t  j u s t i f i a b l e  u n d e r  t h e  h e a d i n g  o f  c o m p e l l i n g  s t a t e  
i n t e r e s t ,  i t  i s  m y  c o n s i d e r e d  o p i n i o n  t h a t ,  i n  s p i t e  o f  t h e  
u n d o u b t e d  g o o d  m o t i v a t i o n s  w h i c h  m a y  h a v e  g i v e n  r i s e  t o  i t s  
b e i n g  p r o p o s e d ,  i t  i s  a n  u n c o n s t i t u t i o n a l  m e a s u r e  i n s o f a r  a s  
i t  w o u l d  b e  m a d e  a p p l i c a b l e  t o  s u c h  s c h o o l s .

V7BB: d h  
E n c .

c c : C o m m i s s i o n e r  B i l l  D e m m e r t
M r .  B u r t  C a r n e y  
D r .  P a u l  A .  K i e n e l



W I L L I A M  B E N T L E Y  B A L L

I n  t h e  p r i v a t e  p r a c t i c e  o f  l a w  i n  t h e  H a r r i s b u r g  f i r m  o f  
B a l l ,  S k e l l y ,  M u r r e n  & C o n n e l l .

A c o n s t i t u t i o n a l  l a w y e r  w h o  h a s  b e e n  l e a d  c o u n s e l  i n  
l i t i g a t i o n s  i n  2 2  s t a t e s  a n d  i n  1 9  c a s e s  i n  t h e  S u p r e m e  
C o u r t  o f  t h e  U n i t e d  S t a t e s ,  i n c l u d i n g  t h e  l a n d m a r k  d e c i s i o n  
i n  t h e  A m i s h  c a s e ,  W i s c o n s i n  v .  Y o d e r . L i f e  M e m b e r ,  A m e r i c a n  
L a w  I n s t i t u t e .  1 9 8 2 T  C l a r e n c e  D a r r o w  A w a r d .  M e m b e r ,  N a t i o n a l  
C o m m i t t e e ,  T h e  H u m a n  L i f e  F o u n d a t i o n ,  I n c .  M e s s i a h  C o l l e g e  
D i s t i n g u i s h e d  P u b l i c  S e r v i c e  A w a r d ,  1 9 8 5 .

L e c t u r e s  a n d  d e b a t e s  o n  c o n s t i t u t i o n a l  l a w  i s s u e s  a t  
U n i v e r s i t y  o f  S y d n e y  ( A u s t r a l i a ) ,  U n i v e r s i t y  o f  M i n n e s o t a ,  
U n i v e r s i t y  o f  C h i c a g o ,  A m h e r s t  C o l l e g e ,  H a r v a r d  G r a d u a t e  
S c h o o l  o f  E d u c a t i o n ,  U n i v e r s i t y  o f  P e n n s y l v a n i a .  K e y n o t e  
s p e a k e r  N a t i o n a l  C o n f e r e n c e  o n  G o v e r n m e n t a l  I n t e r v e n t i o n  i n  
R e l i g i o u s  A f f a i r s ,  1 9 8 1  ( N a t l .  C o u n c i l  o f  C h u r c h e s ,  
S y n a g o g u e  C o u n c i l  o f  A m e r i c a ,  U . S .  C a t h o l i c  C o n f e r e n c e ) .

M e m b e r ,  b a r s  o f  N e w  Y o r k ,  P e n n s y l v a n i a ,  S u p r e m e  C o u r t  o f  t h e  
U n i t e d  S t a t e s ;  U . S .  C o u r t  o f  A p p e a l s ,  7 t h  C i r c u i t ;  U . S .  
C o u r t  o f  A p p e a l s ,  3 r d  C i r c u i t ;  U . S .  C o u r t  o f  A p p e a l s ,  5 t h  
C i r c u i t ;  U . S .  C o u r t  o f  A p p e a l s ,  6 t h  C i r c u i t ;  U . S .  C o u r t  o f  
A p p e a l s ,  9 t h  C i r c u i t ;  U . S .  C o u r t  o f  A p p e a l s  f o r  t h e  D i s t r i c t  
o f  C o l u m b i a .
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M a y  2 6 ,  1 9 8 9

T h c m a s  E .  W a g n e r ,  E s q .  
D e p u t y  A t t o r n e y  G e n e r a l  
S t a t e  o f  A l a s k a  
P . O .  B o x  K 
J u n e a u ,  AK 9 9 3 1 1

D e a r  M r .  W a g n e r :

B e f o r e  l e a v i n g  f o r  t h e  M e m o r i a l  D a y  w e e k e n d ,  I  w a n t e d  
t o  g e t  t h i s  l e t t e r  o f f  t o  y o u .  T h a n k  y o u  f o r  a c c e p t i n g  m v  
c a l l .  I  t r i e d  t o  r e a c h  m y  c l i e n t s  i n  A l a s k a  t h i s  a f t e r n o o n  
b u t  w i t h o u t  s u c c e s s .

I n  o u r  c o n v e r s a t i o n ,  y o u  s t a t e d  t h a t  t h e  S t a t e ,  u n d e r  
4  AAC 4 2 . 2 0 0 ,  i s  s e e k i n g  o n l y  t o  m a k e  a  s u r v e y  o f  
d i s c i p l i n a r y  p o l i c i e s ,  a n d  t h a t  i t s  r e q u e s t  t o  k n o w  w h o  i s  
t o  a d m i n i s t e r  p u n i s h m e n t  i s  n o t  a  r e q u e s t  f o r  n a m e s ,  b u t  
m e r e l y  w h e t h e r  t h e  " w h o "  i s  a  s t a f f  p e r s o n  o r  t h e  p a r e n t .
Y o u  f u r t h e r  s t a t e d  t h a t  t h e  S t a t e  w o u l d  n o t ,  a n d  l e g a l l y
c o u l d  n o t ,  o n  t h e  b a s i s  o f  t h e  r e s p o n s e s ,  r e g u l a t e  a n y
p a r t i c u l a r  s c h o o l .

I f  t h e  f o r e g o i n g  i s  t h e  S t a t e ' s  f i r m  o p i n i o n ,  t h e n  I  
r e s p e c t f u l l y  s u g g e s t  t h a t  l a n g u a g e  b e  a d d e d  t o  4 AAC 4 2 . 2 0 0  
e x p r e s s l y  s t a t i n g  t h a ? ,  o r ,  a s  a  l e s s  d e s i r a b l e  a l t e r n a t i v e ,  
t h a t  t h e  A t t o r n e y  G e n e r a l  i s s u e  a  c o n c u r r e n t  o p i n i o n  s t a t i n g  
t h a t .  T h e n  m y  c l i e n t s  w o u l d  b e  a b l e  t o  r e a c t .  O n e  a d d i t i o n a l  
t h o u g h t  a b o u t  t h e  a b o v e  s u g g e s t e d  a m e n d m e n t .  I t  s h o u l d
s p e c i f i c a l l y  p r o v i d e  t h e  c o n f i d e n t i a l i t y  o f  a l l  r e s p o n s e s .

I  d o  s e e  a  s i g n i f i c a n t  d i f f e r e n c e  b e t w e e n  a  r e g u l a t i o n  
w h i c h  i s ,  a n d  i s  i n t e n d e d  t o  b e ,  s o l e l y  a  s t a t e w i d e  s u r v e y  
o f  p r a c t i c e s  a n d  o n e  w h i c h  i j  a  f i s h i n g  e x p e d i t i o n  i n t e n d e d  
t o  s e t  u p  r e l i g i o u s  s c h o o l s  f o r  i n t r u s i v e  s u r v e i l l a n c e  a n d  
e n f o r c e m e n t  o r  p u n i t i v e  a c t i o n s .
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T h o m a s  E .  W a g n e r ,  E s q .  -  2
M a y  2 6 ,  1 9 8 9

M y  c l i e n t s  w i l l  o f  c o u r s e  h a v e  t o  f o l l o w  t h e i r  
c o n s c i e n t i o u s  c o n c l u s i o n  i n  t h e i r  r e a c t i o n  t o  t h e  p r o p o s a l  
a s  a b o v e  i n t e r p r e t e d  b y  y o u .  T h e y  h a v e  t o l d  m e ,  p r i o r  t o  o u r  
t a l k ,  t h a t  t h e y  w o u l d  r i s k  j a i l  r a t h e r  t h a n  p e r m i t  t h e  S t a t e  
t o  m a k e  t h e m  a b a n d o n  p o l i c i e s  w h i c h  e r a  r e l i g i o u s l y  r e q u i r e d  
b u t  w h i c h  a r e  s a f e  a n d  r e a s o n a b l e .

V e r y  t r u l y  y o u r s ,

f  /  s . .
W i l l i a m  B a l l

W B B : d h

c c :  M r .  B u r t  C a r n e y
M r .  M a c  C u l v e r  
D r .  P a u l  A .  K i e n e l
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R e g u l a t i o n s  r e l a t i n g  t o  
c o r p o r a l  p u n i s h m e n t  i n  
s c h o o l s

A t t a c h e d  a r e  c o p i e s  o f  t w o  l e t t e r s  f r o m  W i l l i a m  B e n t l e y  
B a l l ,  o n e  t o  t h e  b o a r d  p r e s i d e n t  d a t e d  M a y  4 ,  1 9 8 9 ,  a n d  o n e  t o  m e  
d a t e d  M a y  2 6 ,  1 9 8 9 .  R e p r e s e n t a t i v e  R a n d y  P h i l l i p s  r e q u e s t e d  t h a t  
o u r  o f f i c e  g i v e  t h e  b o a r d  a  w r i t t e n  r e s p o n s e  t o  A t t o r n e y  B e n t l e y ' s  
p o s i t i o n .

I . C o r p o r a l  p u n i s h m e n t  a s  a  h e a l t h  a n d  s a f e t y  i s s u e

I n  h i s  M a y  4 l e t t e r ,  M r .  B e n t l e y  c l a i m s  t h e  p r o p o s e d  
r e g u l a t i o n s  d o  n o t  r e l a t e  t o  t h e  p h y s i c a l  h e a l t h  o f  s t u d e n t s  i n  
p r i v a t e  s c h o o l s .  H e  a s s e r t s  t h a t  n o  g e n e r a l  h e a l t h  p r o b l e m  h a s  
b e e n  p o s e d  b y  d i s c i p l i n e  p r a c t i c e s  i n  p r i v a t e  s c h o o l s .

I t  i s  c l e a r  t h a t  t h e  b o a r d ' s  a u t h o r i t y  t o  r e g u l a t e  
p r i v a t e  s c h o o l s  i s  l i m i t e d  t o  h e a l t h  a n d  s a f e t y  i s s u e s .  T h e  b o a r d  
i s  e m p o w e r e d  b y  AS 1 4 . 0 7 . 0 2 0 ( 7 )  t o

p r e s c r i b e  b y  r e g u l a t i o n ,  a f t e r  c o n s u l t a t i o n  w i t h  t h e  
s t a t e  f i r e  m a r s h a l  a n d  t h e  s t a t e  s a n i t a r i a n ,  s t a n d a r d s  
i n  a d d i t i o n  t o  t h e  r e q u i r e m e n t s  o f  A S  1 8 . 1 5 . 1 4 5  t h a t  w i l l  
a s s u r e  h e a l t h f u l  a n d  s a f e  c o n d i t i o n s  i n  t h e  p u b l i c  a n d  
p r i v a t e  s c h o o l s  o f  t h e  s t a t e  i n c l u d i n g  a  r e q u i r e m e n t  o f  
p h y s i c a l  e x a m i n a t i o n s  a n d  i m m u n i z a t i o n s  i n  p r e - e l e m e n t a r y  
s c h o o l s ;  t h e  s t a n d a r d s  f o r  p r i v a t e  s c h o o l s  m a y  n o t  b e  
m o r e  s t r i n g e n t  t h a n  t h o s e  f o r  p u b l i c  s c h o o l s .

( E m p h a s i s  a d d e d ) .  AS 1 4 . 4 5 . 1 0 0  e x e m p t s  c e r t a i n  r e l i g i o u s  o r  o t h e r  
p r i v a t e  s c h o o l s ,  t h o s e  t h a t  e l e c t  t o  c o m p l y  w i t h  A S  1 4 . 4 5 . 1 0 0  —  
1 4 . 4 5 . 1 3 0 ,  f r o m

" o t h e r  p r o v i s i o n s  o f  l a w  a n d  r e g u l a t i o n s  r e l a t i n g  t o  
e d u c a t i o n  e x e p t  l a w  a n d  r e g u l a t i o n s  r e l a t i n g  t o  p h y s i c a l  
h e a l t h ,  f i r e  s a f e t y ,  s a n i t a t i o n ,  i m m u n i z a t i o n ,  a n d  
p h y s i c a l  e x a m i n a t i o n . "

( E m p h a s i s  a d d e d ) . T h u s ,  t h e  b o a r d  h a s  n o  c u r r e n t  s t a t u t o r y  
a u t h o r i t y  t o  r e g u l a t e  t h e  u s e  o f  c o r p o r a l  p u n i s h m e n t  i n  p r i v a t e  
s c h o o l s  f o r  p e d a g o g i c a l  r e a s o n s  a l o n e ,  b u t  m a y  r e g u l a t e  i n  t h a t  
a r e a  f o r  h e a l t h  a n d  s a f e t y  r e a s o n s .
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: . c t e r e  w a s  p r o b a b l y  i n s u f f i c i e n t  e v i d e n c e  p r e s e n t e d  a t  t h e  
b o a r d ' s  s u b c o m m i t t e e  h e a r i n g s  o n  c o r p o r a l  p u n i s h m e n t ,  w h i c h  I  
a t t e n d e d ,  o n  w h i c h  t o  b a s e  a  c o n c l u s i o n  t h a t  c o r p o r a l  p u n i s h m e n t  
p r a c t i c e s  i n  p r i v a t e  s c h o o l s  i n  A l a s k a  c u r r e n t l y  c o n s t i t u t e  a  
p e r v a s i v e  h e a l t h  p r o b l e m .  S e v e r a l  w i t n e s s e s ,  s o m e t i m e s  c i t i n g  
b i b l i c a l  r e f e r e n c e s ,  t e s t i f i e d  a b o u t  c o r p o r a l  p u n i s h m e n t  b e i n g  
a p p l i e d  w i t h  a  " r o d . "  O t h e r s  t e s t i f i e d  t h a t  a  p a d d l e  w a s  u s e d .  
T h e r e  w a s  n o  t e s t i m o n y  t h a t  c o r p o r a l  p u n i s h m e n t  i n  A l a s k a  s c h o o l s ,  
p u b l i c  o r  p r i v a t e ,  h a s  c o m m o n l y  l e d  t o  s e r i o u s  p h y s i c a l  i n j u r i e s .  
M a n y  o f  t h e  s c h o o l  r e p r e s e n t a t i v e s  t h a t  t e s t i f i e d  i n  f a v o r  o f  
p e r m i t t i n g  c o r p o r a l  p u n i s h m e n t  s a i d  t h a t  t h e  p r a c t i c e s  i n  t h e i r  
s c h o o l s  w e r e  r e a s o n a b l e  a n d  n o t  e x c e s s i v e .  T h e  b o a r d  d i d  n o t  g e t  
i n f o r m a t i o n  f r o m  a l l  s c h o o l s ,  n o r  a b o u t  a l l  t h e  p r a c t i c e s  u s e d ,  
i . e . ,  w h a t  i n s t r u m e n t s  w e r e  b e i n g  u s e d ,  t o  w h a t  e x t e n t ,  a n d  w h a t  
p r o t e c t i o n s  w e r e  b e i n g  o b s e r v e d  t o  g u a r d  a g a i n s t  a b u s i v e  i n c i d e n t s .

T h e  b o a r d  w a s  p r e s e n t e d  w i t h  e v i d e n c e  t h a t  s p a n k i n g  o r  
p a d d l i n g  c a n  c a u s e  p h y s i c a l  i n j u r y ,  r a n g i n g  f r o m  o n l y  t e m p o r a r y  
r e d d e n i n g ,  w e l t s ,  o r  b r u i s e s  o n  t h e  b u t t o c k s ,  t o  h e m a t o m a  ( b l e e d i n g  
d e e p  i n t o  t h e  m u s c l e s  o f  t h e  b u t t o c k s )  , b r u i s i n g  o f  t h e  c o c c y x ,  
f r a c t u r e  o f  t h e  s a c r u m ,  a n d  t e a r i n g  o f  t h e  n e r v e s  t h a t  i n n e r v a t e  
t h e  p e l v i c  a r e a  o r ,  i f  t h e  p a d d l e  h i t s  b e l o w  t h e  b u t t o c k s ,  o n  t h e  
b a c k  o f  t h e  u p p e r  t h i g h s ,  b r u i s i n g  o f  t h e  s c i a t i c  n e r v e s .  T a y l o r  
a n d  M a u r e r ,  T h i n k  T w i c e :  T h e  M e d i c a l  E f f e c t s  o f  C o r p o r a l
P u n i s h m e n t . a t  p .  3 0 .  T h e r e  w a s  e v i d e n c e  t h a t  p a d d l i n g  o f  t h e  
b u t t o c k s  s e n d s  f o r c e  w a v e s  t h r o u g h  t h e  e n t i r e  l e n g t h  o f  t h e  s p i n e ,  
a n d  m a y  d a m a g e  t h e  b r a i n .  I d . ,  p .  3 2 .  D a m a g e  c a n  o c c u r  t o  a  b o y ' s  
g e n i t a l s  b y  b l o w s  t o  t h e  b u t t o c k s  i f  t h e  i n s t r u m e n t  h i t s  t h e  
s c r o t u m  o r  i f  t h e  p e n i s  i s  r a m m e d  a g a i n s t  t h e  o b j e c t  t h e  c h i l d  i s  
l e a n i n g  o n .  I d . ,  p .  3 3 .  F i n a l l y ,  a l t h o u g h  n o  s u c h  a b u s i v e  
i n c i d e n t  i n  A l a s k a  w a s  r e p o r t e d  t o  t h e  b o a r d ,  t h e r e  h a v e  b e e n  n e w s  
s t o r i e s  f r o m  o t h e r  s t a t e s  a b o u t  o f  c h i l d r e n  b e i n g  s e v e r e l y  b e a t e n ,  
e v e n  b e a t e n  t o  d e a t h ,  i n  i n c i d e n t s  o f  e x c e s s i v e  u s e  o f  c o r p o r a l  
p u n i s h m e n t .

T h e r e  w a s  e v i d e n c e  i n d i c a t i n g  t h a t  c h i l d h o o d  i n c i d e n t s  
o f  c o r p o r a l  p u n i s h m e n t  c a n  h a v e  l o n g  t e r m  p s y c h o l o g i c a l  
c o n s e q u e n c e s ,  f r o m  n i g h t m a r e s  t o  p o s t - t r a u m a t i c  s t r e s s  s y n d r o m e ,  
t o  p s y c h o l o g i c a l  p r o b l e m s ,  s u c h  a s  s e x u a l  d y s f u n c t i o n  l a t e r  i n  
l i f e .  I n  f a c t ,  T a y l o r  a n d  M a u r e r ,  a t  p .  3 6 ,  a r g u e  t h a t  b e a t i n g  a  
c h i l d  o n  t h e  b u t t o c k s  m u s t  b e  r e c o g n i z e d  a s  a  f o r m  o f  s e x u a l  a b u s e .  
A l t h o u g h  t h e  b r e a d t h  o f  t h e  b o a r d ' s  s t a t u t o r y  a u t h o r i t y  i s  n o t  
p r e c i s e l y  c l e a r  f r o m  t h e  s t a t u t o r y  p h r a s e s  " h e a l t h f u l  a n d  s a f e  
c o n d i t i o n s "  a n d  " p h y s i c a l  h e a l t h " ,  i t  i s  b y  n o  m e a n s  c e r t a i n  t h a t  
t h e  c o u r t s  w o u l d  c o n s i d e r  t h e  p s y c h o l o g i c a l  d a m a g e  d e s c r i b e d  i n  
t h i s  p a r a g r a p h  t o  c o m e  w i t h i n  t h e  b o a r d ' s  a u t h o r i t y .  T o  a v o i d  
l e g a l  c h a l l e n g e s  a b o u t  t h e  s c o p e  o f  t h e  b o a r d ' s  a u t h o r i t y ,  w e  
s u g g e s t  t h e  b o a r d  l i m i t  i t s  r e g u l a t i o n s  t o  t h o s e  t h a t  c a n  b e  
s u p p o r t e d  u n d e r  a  r a t i o n a l e  o f  p r o t e c t i n g  a g a i n s t  p h y s i c a l  d a m a g e  
c a u s e d  b y  p h y s i c a l  t r a u m a .
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We b e l i e v e  t h e  b o a r d ' s  p r o p o s e d  r e g u l a t i o n s ,  a s  t h e y  
r e l a t e  t o  p r i v a t e  s c h o o l s ,  a r e  r e l a t e d  t o  p h y s i c a l  h e a l t h  i n  t w o  
w a y s .  F i r s t ,  b y  r e q u i r i n g  t h e  s c h o o l s  t o  h a v e  a  p o l i c y  i n  p l a c e  
r e g a r d i n g  t h e  u s e  o f  c o r p o r a l  p u n i s h m e n t ,  s c h o o l  p o l i c y m a k e r s  a r e  
r e q u i r e d  t o  t h i n k  a b o u t  t h e  i s s u e  b e f o r e h a n d ,  a n d  t o  s e t  p a r a m e t e r s  
f o r  t h e i r  p e r s o n n e l .  L i m i t a t i o n  o f  c o r p o r a l  p u n i s h m e n t  t o  s t r i k i n g  
o n l y  c e r t a i n  p a r t s  o f  a  s t u d e n t ' s  b o d y ,  r e q u i r i n g  t h a t  t h e  s t u d e n t  
b e  c l o t h e d ,  p e r m i t t i n g  o n l y  a  c e r t a i n  n u m b e r  o f  b l o w s ,  r e q u i r i n g  
t h a t  t h e  s p a n k i n g  b e  d o n e  w i t h  t h e  o p e n  h a n d ,  p r o h i b i t i n g  t h e  u s e  
o f  c e r t a i n  t y p e s  o f  i n s t r u m e n t s ,  r e q u i r i n g  t h a t  t h e  p u n i s h m e n t  b e  
a d m i n i s t e r e d  o n l y  b y  t h e  p r i n c i p a l  o r  s o m e  o t h e r  p e r s o n  w h o  i s  n o t  
t h e  p e r s o n  c a l l i n g  f o r  t h e  p u n i s h m e n t ,  a n d  r e q u i r i n g  t h e  p r e s e n c e  
o f  a d u l t  w i t n e s s e s ,  a r e  a l l  p o l i c i e s  a  s c h o o l  m i g h t  c o n s i d e r  t o  
r e d u c e  t h e  p o s s i b i l i t y  t h a t  a  c h i l d  w i l l  b e  i n j u r e d  b y  e x c e s s i v e  
p u n i s h m e n t  g i v e n  i n  a n g e r .

P a r e n t s  s e e k i n g  a  s c h o o l  f o r  t h e i r  c h i l d r e n  w i l l  b e  a b l e  
t o  e v a l u a t e  t h e  p o l i c i e s  o f  t h e  d i f f e r e n t  s c h o o l s .  B e c a u s e  e v e n  
p a r e n t s  w h o  d e s i r e  t o  h a v e  t h e i r  c h i l d r e n  a t t e n d  s c h o o l s  w h e r e  
c o r p o r a l  p u n i s h m e n t  i s  a n  o p t i o n  w i l l  p r o b a b l y  w a n t  a s s u r a n c e s  t h a t  
t h e  s c h o o l ' s  p r a c t i c e s  a r e  r e a s o n a b l e ,  a n d  t h a t  p r e c a u t i o n s  h a v e  
b e e n  t a k e n  t o  m i n i m i z e  t h e  r i s k  o f  s e r i o u s  i n j u r y ,  t h e  r e q u i r e m e n t  
t h a t  e a c h  s c h o o l  h a v e  a  p u b l i c  p o l i c y  w i l l  h e l p  t h e  m a r k e t p l a c e  
w o r k  t o  i n c r e a s e  h e a l t h  a n d  s a f e t y .  R e q u i r i n g  t h a t  c o r p o r a l  
p u n i s h m e n t  b e  l i m i t e d  t o  t h a t  d e s c r i b e d  i n  t h e  p o l i c y  w i l l  o f f e r  
p a r e n t s  s o m e  a s s u r a n c e  a g a i n s t  e x c e s s e s .

T h e  r e g u l a t i o n s  a r e  r e l a t e d  t o  h e a . l  . a  s e c o n d  w a y .  
B y  r e q u i r i n g  s c h o o l s  t h a t  u s e  c o r p o r a l  p u n i s h  t o  r e p o r t  t h e i r
p o l i c i e s  a n d  e x t e n t  o f  a n d  t h e  c i r c u m s t a n c e -  r o u n d i n g  t h e  u s e
o f  c o r p o r a l  p u n i s h m e n t ,  t h e  b o a r d  c a n  b e  ma<; i r e  o f  t h e  e x t e n t
t o  w h i c h  v a r i o u s  p r a c t i c e s  a r e  u s e d  i n  A l a s k  , r  t h e  b o a r d  f i n d s
c e r t a i n  c o m m o n  p r a c t i c e s  w h i c h  a p p e a r  t o  h? l i g h  r i s k s  t o  t h e
p h y s i c a l  h e a l t h  o f  t h e  s t u d e n t s ,  i t  c a n  c « n '  f u r t h e r  r e s e a r c h
i n t o  p o t e n t i a l  m e d i c a l  e f f e c t s ,  a n d  a d o p t  f u  s r  r e g u l a t i o n s  i f
w a r r a n t e d .  E s s e n t i a l l y ,  t h e  b e a r d  i s  i n q u i r i n  ' i t o  t h e  p r a c t i c e s
i n  u s e  i n  t h e  p r i v a t e  s c h o o l s  s o  t h a t  i t  c a n  c a .  r o u t  i t s  d u t y  t o  
" a s s u r e  h e a l t h f u l  a n d  s a f e  c o n d i t i o n s "  i n  t h o s  s c h o o l s .  I n  m y  
t e l e p h o n e  c o n v e r s a t i o n  w i t h  M r .  B a l l ,  I  i n d i c a t e d  m y  b e l i e f  t h a t  
i t  w a s  t h e  b o a r d ' s  i n t e n t  a t  t h i s  t i m e  o n l y  t o  g a t h e r  i n f o r m a t i o n ,  
a n d  t h a t  i t  w o u l d  n e e d  t o  t a k e  f u r t h e r  r e g u l a t o r y  a c t i o n ,  a n d  
j u s t i f y  t h a t  a c t i o n ,  i f  i t  b e c a m e  a w a r e  o f  a n y  p a r t i c u l a r  p r a c t i c e s  
i t  w i s h e d  t o  r e g u l a t e  f u r t h e r .  I t  w a s  n o t  p r o p o s i n g ,  a s  B a l l
a s s u m e d  i n  h i s  M a y  4  l e t t e r ,  t o  a p p r o v e  o r  d i s a p p r o v e  a n y  
p a r t i c u l a r  s c h o o l ' s  p o l i c y .

I n  o u r  o p i n i o n ,  i t  i s  w i t h i n  t h e  s c o p e  o f  t h e  b o a r d ' s  
s t a t u t o r y  a u t h o r i t y  t o  r e q u i r e  b o t h  t h e  e x i s t e n c e  o f  a  w r i t t e n  
p o l i c y ,  m a d e  a v a i l a b l e  t o  t h e  p a r e n t s  a n d  t h e  d e p a r t m e n t ,  a t
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s c h o o l s  t h a t  u s e  c o r p o r a l  p u n i s h m e n t ,  a n d  t h e  r e p o r t i n g  o f  t h e  
a c t u a l  u s e  o f  c o r p o r a l  p u n i s h m e n t .  T h e  f i r s t  r e q u i r e m e n t  u s e s  t h e  
m a r k e t  t o  e n h a n c e  h e a l t h  a n d  s a f e t y  w h i l e  t h e  s e c o n d  i s  r e a s o n a b l e  
t o  e n a b l e  t h e  b o a r d  t o  c a r r y  o u t  i t s  s t a t u t o r y  d u t y  t o  d e v e l o p  
s t a n d a r d s  t h a t  w i l l  a s s u r e  h e a l t h f u l  a n d  s a f e  c o n d i t i o n s .  A s  M r .  
B a l l  h i m s e l f  r e c o g n i z e d  i n  h i 3  M a y  2 6  l e t t e r ,  t h e  b o a r d ' s  
m o n i t o r i n g  o f  p r a c t i c e s  i n  p r i v a t e  s c h o o l s  w i t h  a n  e y e  t o w a r d  
f u t u r e  r e g u l a t i o n s  i f  n e e d e d ,  i s  l e s s  i n t r u s i v e  i n t o  t h e  s c h o o l s '  
o p e r a t i o n s ,  t h a n  w o u l d  b e  p a s s i n g ,  o n  a  c a s e - b y - c a s e  b a s i s ,  o n  t h e  
p r o p r i e t y  o f  e a c h  s c h o o l ' s  p o l i c y .

I I .  T h e  i d e n t i f i c a t i o n  o f  w h o  m a y  a d m i n i s t e r  c o r p o r a l  p u n i s h m e n t

M r .  B a l l  w a s  a l s o  c o n c e r n e d  t h a t ,  b y  r e q u i r i n g  t h e  
s c h o o l ' s  p o l i c y  t o  i n c l u d e  " w h o  m a y  a d m i n i s t e r  c o r p o r a l  
p u n i s h m e n t , "  t h e  b o a r d  s o u g h t  t h e  n a m e  o f  e a c h  p e r s o n  a u t h o r i z e d  
b y  t h e  s c h o o l  t o  a d m i n i s t e r  c o r p o r a l  p u n i s h m e n t  s o  t h a t  i t  c o u l d  
p a s s  o n  w h e t h e r  i t  t h o u g h t  t h a t  p e r s o n  w a s  " f i t "  t o  d o  s o .  I  t o l d  
M r ,  B a l l  I  t h o u g h t  t h e  b o a r d ' s  i n t e n t  w a s  t o  l e a r n  t h e  r o l e  o f  t h e  
p e r s o n  a u t h o r i z e d  t ^  a d m i n i s t e r  c o r p o r a l  p u n i s h m e n t :  w o u l d  t h e
c l a s s r o o m  t e a c h e r  b e  a u t h o r i z e d  t o  d o  s o ,  o r  o n l y  t h e  s c h o o l  
a d m i n i s t r a t o r ?  I n  s o m e  s c h o o l s ,  t h e  p a r e n t s  t h e m s e l v e s  a r e  c a l l e d  
t o  t h e  s c h o o l  t o  a d m i n i s t e r  t h e  p u n i s h m e n t .  I f  I  a m  c o r r e c t  
r e g a r d i n g  t h e  b o a r d ' s  i n t e n t ,  t h e  p r o p o s e d  r e g u l a t i o n  s h o u l d  
p r o b a b l y  b e  r e w o r u e d  t o  r e f l e c t  t h a t  i n t e n t .

I I I .  C o n f i d e n t i a l i t y  a n d  E n f o r c e m e n t

I n  h i s  M a y  4 l e t t e r ,  M r .  B a l l  s u g g e s t e d  t h a t ,  i f  t h e  
b o a r d  r e q u i r e s  r e p o r t s  o f  i n c i d e n t s  o f  c o r p o r a l  p u n i s h m e n t ,  i t  
s h o u l d  s p e c i f i c a l l y  p r o v i d e  f o r  t h e  c o n f i d e n t i a l i t y  o f  r e s p o n s e s .  
M r .  B a l l ' s  p o i n t  i s  w e l l  t a k e n .  I t  c o u l d  b e  e m b a r r a s s i n g  t o  a  
s t u d e n t  o r  t h e  s t u d e n t ' s  p a r e n t s  t o  h a v e  a n  i n c i d e n t  o f  t h i s  n a t u r e  
m a d e  p u b l i c .  D i s c l o s u r e  t h a t  a  p a r t i c u l a r  s t u d e n t  w a s  s u b j e c t e d  
t o  c o r p o r a l  p u n i s h m e n t  c o u l d  i m p l i c a t e  t h e  c h i l d ' s  c o n s t i t u t i o n a l  
r i g h t  t o  p r i v a c y  o r  t h e  s t u d e n t ' s  r i g h t s  u n d e r  t h e  r e g u l a t i o n s  
g o v e r n i n g  t h e  F a m i l y  E d u c a t i o n a l  R i g h t s  a n d  P r i v a c y  A c t  o f  1 9 7 4  
( " F E R P A " ) . I n  s o m e  o f  t h e  s m a l l e r  s c h o o l s ,  t h e  s e x  a n d  g r a d e  o f  
t h e  s t u d e n t  m a y  b e  s u f f i c i e n t  i n f o r m a t i o n  t o  b e  a b l e  t o  i d e n t i f y  
t h e  s t u d e n t  i n v o l v e d .

A S  0 . i . 2 S . 1 2 0 ( a ) ( 4 )  p e r m i t s  a  s t a t e  a g e n c y  t o  r e f u s e  t o  
d i s c l o s e  r e c o r d s  r e q u i r e d  t o  b e  k e p t  c o n f i d e n t i a l  b y  a  f e d e r a l  l a w  
o r  r e g u l a t i o n .  F e d e r a l  r e g u l a t i o n s  a d o p t e d  u n d e r  F E R P A  p e r m i t  a  
p r i v a t e  s c h o o l  c o v e r e d  b y  F E R P A  t o  r e l e a s e  p e r s o n a l l y  i d e n t i f i a b l e  
e d u c a t i o n a l  r e c o r d s  t o  t h e  s t a t e  e d u c a t i o n a l  a g e n c y ,  p r o v i d e d  t h e  
s t a t e  a g e n c y  t a k e s  s t e p s  t o  p r o t e c t  t h e  p e r s o n a l l y  i d e n t i f i a b l e  
i n f o r m a t i o n  a n d  d e s t r o y s  t h a t  k i n d  o f  i n f o r m a t i o n  w h e n  n o  l o n g e r  
n e c e s s a r y  t o  m o n i t o r  c o m p l i a n c e  w i t h  f e d e r a l  r e q u i r e m e n t s .  
3 4  C . F . R .  9 9 . 3 1 ( a ) ( 3 ) ( ( i i i ) ? 3 4  C . F . R .  9 9 . 3 5 .  I n  t h i s  c a s e ,  s o m e



S t a t e  B o a r d  o f  E d u c a t i o n
9 9 3 - 8 8 - 0 1 1 7

J u n e  3 ,  1 9 8 9
P a g e  5

o f  t h e  p r i v a t e  s c h o o l s  b e i n g  r e g u l a t e d  n i g h t  n o t  b e  s u b j e c t  t o  
F E R P A  r e q u i r e m e n t s ,  b e c a u s e  t h e y  a r e  n o t  s u p p o r t e d  b y  f e d e r a l  
e d u c a t i o n  m o n e y .  F u r t h e r ,  t h e  s t a t e  w o u l d  n o t  b e  r e q u e s t i n g  t h e  
r e c o r d s  f o r  t h e  p u r p o s e  o f  m o n i t o r i n g  c o m p l i a n c e  w i t h  f e d e r a l  
r e q u i r e m e n t s .  T h u s  i t  i s  d o u b t f u l  t h a t  t h e  d e p a r t m e n t  c a n  p r o v i d e  
f o r  c o n f i d e n t i a l i t y  u n d e r  A S  0 9 . 2 5 . 1 2 0 ( a ) ( 4 ) .

AS 0 9 . 2 5 . 1 2 0 ( a ) ( 3 )  p r o v i d e s  f o r  c o n f i d e n t i a l i t y  o f  
" m e d i c a l  a n d  r e l a t e d  p u b l i c  h e a l t h  r e c o r d s " .  A l t h o u a h  w e  h a v e  
s t a t e d  a b o v e  t h a t  w e  b e l i e v e  t h e  i s s u e  o f  c o r p o r a l  p u n i s h m e n t  i s  
r e l a t e d  t o  h e a l t h  a n d  p h y s i c a l  s a f e t y ,  w e  d o  n o t  b e l i e v e  t h e  
r e p o r t s  r e q u i r e d  b y  t h e  p r o p o s e d  r e g u l a t i o n s  w o u l d  b e  " m e d i c a l  a n d  
r e l a t e d  p u b l i c  h e a l t h  r e c o r d s . "  A c c o r d i n g l y ,  w e  s e e  n c  b a s i s  f o r  
n o n d i s c l o s u r e  o f  t h e  r e c o r d s .

A r e l a t e d  c o n c e r n ,  n o t  r a i s e d  b y  M r .  B a l l ,  i s  t h e
D e p a r t m e n t  o f  E d u c a t i o n ' s  l a c k  o f  e n f o r c e m e n t  t o o l s .  I f  p r i v a t e  
s c h o o l s  f a i l  t o  m a k e  t h e  r e q u i r e d  r e p o r t s ,  o r  f a i l  t o  m a k e  t h e  
r e p o r t s  i n  s u f f i c i e n t  d e t a i l  t o  p e r m i t  t h e  d e p a r t m e n t  t o  i d e n t i f y  
p r a c t i c e s  t h a t  m a y  b e  i d e n t i f i e d  a s  h e a l t h  r i s k s ,  i t  m a y  b e
c u m b e r s o m e  t o  e n f o r c e  t h e  p r o p o s e d  r e p o r t i n g  r e q u i r e m e n t s .  F o r  t h e  
a b o v e  r e a s o n s ,  t h e  b o a r d  m a y  w i s h  t o  r e w o r d  t h e  p r o p o s e d  r e p o r t i n g  
r e g u l a t i o n  b y  r e m o v i n g  t h e  r e q u i r e m e n t  t h a t  t h e  g r a d e  a n d  s e x  o f  
e a c h  s t u d e n t  s u b j e c t e d  t o  c o r p o r a l  p u n i s h m e n t  b e  r e p o r t e d .  
A l t e r n a t i v e l y ,  t h e  b o a r d  m a y  w i s h  n o t  t o  r e q u i r e  r e p o r t i n g  o f  
c o r p o r a l  p u n i s h m e n t  i n c i d e n t s ,  b u t  i n s t e a d  t o  r e l y  o n l y  o n  t h e
p o l i c i e s  f i l e d  w i t h  t h e  d e p a r t m e n t  t o  d e t e r m i n e  w h e t h e r  f u r t h e r
r e g u l a t i o n  i s  n e e d e d .

c c :  H o n .  R a n d y  P h i l l i p s



P . O . B O X  7 7 0 0 2 9
E a g l e  R i v e r ,  A k .  9 9 5 7 7
P h o n e  ( 9 0 7 )  6 3 8 - 6 8 8 8

M a y  2 2 ,  1 9 8 9

M r .  B a r n e y  G o t t s t e i n ,  P r e s i d e n t  
S t a t e  B o a r d  o f  E d u c a t i o n  
P . O . B o x  F 
J u n e a u ,  A k .  9 9 8 1 1

D e a r  M r .  P r e s i d e n t :

I  h a v e  w i t n e s s e d  t h e  v i o l e n c e  a n d  i m m o r a l  b e h a v i o r  i n  t h e  
e l e m e n t a r y ,  j u n i o r  h i  & h i g h  s c h o o l s  ' a E a g l e  R i v e r  a s  l a t e  
a s  1 9 8 8 .  A s  a  g r a n d p a r e n t ,  I  u r g e d  m ,  c h i l d r e n  t o  s e n d  t h e i r  
k i d s  t o  a  p r i v a t e  s c h o o l  w h e r e  t h a t  t y p e  b e h a v i o r  i s  n o t  
c o n d o n e d  o r  t o l e r a t e d ,  a n d  e d u c a t i o n  h a s  a  p r i o r i t y .

Y o u r  p r o p o s e d  c h a n g e s  t o  t h e  S t a t e  E d u c a t i o n  R e g u l a t i o n s  o n  
a l l  f o r m s  o f  c o r p o r a l  p u n i s h m e n t  a r e  u n s a t i s f a c t o r y  a n d  
u n n e c e s s a r y .  T h e s e  c h a n g e s  a p p e a r  t o  b e  d e s i g n e d  a n d  
m o t i v a t e d  b y  s o m e  u n s t a t e d  a g e n d a .

L e t ' s  g e t  d o w n  t o  t h e  b a s i c s .  T h e  p u b l i c  s c h o o l  s y s t e m  i n  
A l a s k a  i s  o u t  o f  c o n t r o l .  T h e r e  i s  l i t t l e ,  i f  a n y ,  
p r o t e c t i o n  f o r  o u r  c h i l d r e n  i n  s c h o o l  w h o  b e c o m e  p r e y  t o  
v i o l e n c e  i n f l i c t e d  b y  c o n t e m p o r a r i e s ,  a n d  t h e r e  i s  l i t t l e  
e v i d e n c e  t h a t  i m p a r t i n g  k n o w l e d g e ( e d u c a t i o n )  h a s  a n y  p r i o r i t y  
i n  t h e  l o c a l  s c h o o l s .

Y o u r  p r o b l e m s  i n  t h e  s c h o o l  s y s t e m  a r e  n u c h  m o r e  s e v e r e  t h a n  
c o r p o r a l  p u n i s h m e n t  a n d  a  m a k e - w o r k  r e p o r t i n g  s c h e m e .  Y o u  
m u s t  l o o k :  g e t  d o w n  i n  t h e  t r e n c h e s .  G o  s e e  t h e  o v e r c r o w d e d  
c l a s s r o o m ,  t h e  t e a c h e r  w i t h  a n  o v e r l o a d  o r  t h e  k i d  s o  s t o n e d  
h e / s h e  b u m p s  i n t o  w a l l s  a n d  c a r s .  H o w  a b o u t  t h e  k i d  w h o  c a n  
n e i t h e r  r e a d  n o r  w r i t e  g r a d u a t i n g  f r o m  t h e  A n c h o r a g e  s c h o o l  
s y s t e m !  D o n ' t  l e t  s o m e o n e  t e l l  y o u  t h a t  t h e s e  a r e  i s o l a t e d  
i n c i d e n t s .  ' T i s  m o r e  n o r m a l  t h a n  u n u s u a l .

T h e  w o r s t  p a r t  o f  t h i s  w h o l e  s a g a  i s  t h a t  w e ,  i n  t h e  b u s i n e s s  
c o m m u n i t y ,  a r e  e x p e c t e d  t o  h i r e  t h e s e  d y s f u n c t i o n a l  
g r a d u a t e s .  S o ,  o v e r ,  $ 6 3 0 0 / s t u d e n t / y e a i  i s  s p e n t  a n d  t h e  
p r o d u c t  i s  f l a w e d .  W h a t  a  c r y i n g  s h a m e !

Y o u  a r e  a  m a n  o f  m a n y  a c h i e v e m e n t s  a n d  r e c o g n i z e d  a s  a  l e a d e r  
i n  t h e  b u s i n e s s  c o m m u n i t y .  I ,  l i k e  y o u ,  r e c o g n i z e  t h a t  
9 9 . 9 9 %  o f  a l l  a c t i o n s  b y  a  m a n  a r e  v o l i t i o n a l :  w e  a l w a y s  h a v e



Rolf W. Nummc 
8402 Decoy Blvd. 
Juneau, AK 99801 
May 23, 1989.

William G. Demmert, Commissioner 
State of Alaska, Department of Education 
P. 0. Box F
Juneau, AK 99811-0500 

Dear Sir:

I am writing this letter in regards to the Department of Education's 
proposed regulations which would require private schools to submit 
a plan to the Department regarding oui use of corporal punishment. 
As a concerned citizen who supports private Christian schools, I am 
strongly opposed to any regulations which would interfere with the 
maintaining of discipline within our schools.

As a Christian, I believe I'.iat corporal punishment, when used in 
conjunction with solid moral training which our schools provide, is 
very beneficial to the character development of a child. I believe 
that the church is an extension of the home and the school, an 
extension of the church and home. In short, values imparted in the 
school should be consistent with the values of the home and church.

The regulations which the Department is proposing, therefore, are a 
direct infringement on my basic constitutional rights. I brought my 
wife and family to Alaska six years ago because of the freedom 
which was available here in Alaska to set up schools in which we 
could teach our children the values consistent with our Christian 
faith. Therefore, I would encourage you and the Department to take 
this and the sentiments of other like-minded Christians into 
consideration.

Respectfully,
-’ V I  /

RoIi W. Numme



POB 5 2 6  
Delto Junction 
Alaska 99737

William 6. Demmert 
Commissioner 
Department of Education 
Goldbelt Place 
801 West 10th Street 
P.O. Box F 
Juneau, Alaska 
99811-0500

Reference: Memorandum 89-08 /  Corporal Punishment

Dear Sir:

I am to ta lly  opposed to this proposed regulation of prohibiting corporal 
punishment in public schools and I am opposed to any attempt to regulate 
corporal correction in any private or 'denominational’ school.

Pa, jn ts  are the God given authority over the ir children. If parents in a 
local community vote to enact this sort of legislation for the ir public 
school then so be it. I am opposed to a State Department dictating to a 
local community whether or not the ir children may receive corporal 
correction from their local public school. I am sure that parents who 
do not want their children corrected physically may simply inform the 
principal's office and their wishes would be fu lfilled .

The regulation proposal to control corporal correction in private schools 
again preempts the parental authority over the ir children. Any parent who 
entrusts the ir children to the non-public sector has already counted the 
cost fo r this type of education and I am quite sure i f  they are not satisfied 
w ith the school policies they could either withdraw the student or as 
stated above insist that their child be exempted from corporal correction 
by the school staff.
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P . O . B o x  7 7 0 0 2 9
E a g l e  R i v e r ,  9 9 5 7 7
P h o n e  ( 9 0 7 )  6 3 8 - 6 8 8 8

M a y  2 2 ,  1 9 8 9

M r .  B a r n e y  G o t t s t e i n ,  P r e s i d e n t  
S t a t e  B o a r d  o f  E d u c a t i o n  
P . O . B o x  F 
J u n e a u ,  A k .  9 9 8 1 1

D e a r  M r .  P r e s i d e n t :

I  h a v e  w i t n e s s e d  t h e  v i r . j n c e  a n d  i m m o r a l  b e h a v i o r  i n  t h e  
e l e m e n t a r y ,  j u n i o r  h i  U h i g h  s c h o o l s  m  E a g l e  R i v e r  a s  l a t e  
a s  1 9 8 8 .  A s  a  g r a n d p a r e n t ,  I  u r g e d  m y  c h i l d r e n  t o  s e n d  t h e i r  
k i d s  t o  a  p r i v a t e  s c h o o l  w h e r e  t h a t  t y p e  b e h a v i o r  i s  n o t  
c o n d o n e d  o r  t o l e r a t e d ,  a n d  e d u c a t i o n  h a s  a  p r i o r i t y .

Y o u r  p r o p o s e d  c h a n g e s  t o  t h e  S t a t e  E d u c a t i o n  R e g u l a t i o n s  o n  
a l l  f o r m s  o f  c o r p o r a l  p u n i s h m e n t  a r e  u n s a t i s f a c t o r y  a n d  
u n n e c e s s a r y .  T h e s e  c h a n g e s  a p p e a r  t o  b e  d e s i g n e d  a n d  
m o t i v a t e d  b y  s o m e  u n s t a t e d  a g e n d a .

L e t ' s  g e t  d o w n  t o  t h e  b a s i c s .  T h e  p u b l i c  s c h o o l  s y s t e m  i n  
A l a s k a  i j  o u t  o f  c o n t r o l .  T h e r e  i s  l i t t l e ,  i f  a n y ,  
p r o t e c t i o n  f o r  o u r  c h i l d r e n  i n  s c h o o l  w h o  b e c o m e  p r e y  t o  
v i o l e n c e  i n f l i c t e d  b y  c o n t e m p o r a r i e s ,  a n d  t h e r e  i s  l i t t l e  
e v i d e n c e  t h a t  i m p a r t i n g  k n o w l e d g e ( e d u c a t i o n )  h a s  a n y  p r i o r i t y  
i n  t h e  l o c a l  s c h o o l s .

Y o u r  p r o b l e m s  i n  t h e  s c h o o l  s y s t e m  a r e  m u c h  m o r e  s e v e r e  t h a n  
c o r p o r a l  p u n i s h m e n t  a n d  a  m a k e - w o r k  r e p o r t i n g  s c h e m e .  Y o u  
m u s t  l o o k :  g e t  d o w n  i n  t h e  t r e n c h e s .  G o  s e e  t h e  o v e r c r o w d e d  
c l a s s r r -  , t h e  t e a c h e r  w i t h  a n  o v e r l o a d  o r  t h e  k i d  s o  s t o n e d  
h-  ~ i n p s  i n t o  w a l l s  a n d  c a r s .  H o w  a b o u t  t h e  k i d  w h o  c a n  
n a  . s a d  n o r  w r i t e  g r a d u a t i n g  f r o m  t h e  A n c h o r a g e  s c h o o l
s y s t e m !  D o n ' t  l e t  s o m e o n e  t e l l  y o u  t h a t  t h e s e  a r e  i s o l a t e d  
i n c i d e n t s .  ' T i s  m o r e  n o r m a l  t h a n  u n u s u a l .

T h e  w o r s t  p a r t  o f  t h i s  w h o l e  s a g a  i s  t h e t  w e ,  i n  t h e  b u s i n e s s  
c o m m u n i t y ,  a r e  e x p e c t e d  t o  h i r e  t h e s e  d y s f u n c t i o n a l  
g r a d u a t e s .  S o ,  o v e r ,  $ 6 3 0 0 / s t u d e n t / y e a i  i s  s p e n t  a n d  t h e  
p r o d u c t  i s  f l a w e d .  W h a t  a  c r y i n g  s h a m e i

Y o u  a r e  a  m a n  o f  m a n y  a c h i e v e m e n t s  a n d  r e c o g n i z e d  a s  a  l e a d e r  
i n  t h e  b u s i n e s s  c o m m u n i t y .  I ,  l i k e  y o u ,  r e c o g n i z e  t h a t  
9 9 . 9 9 %  o f  a l l  a c t i o n s  b y  a  m a r .  a r e  v o l i t i o n a l :  w e  a l w a y s  h a v e



i n  t h e  r e g u l a t i o i  o f  t h e  s t a t e  e d u c a t i o n .  I  a m  v e r y  
d i s a p p o i n t e d  t h a t  y o u  h a v e  f a i l e d  t o  e x e r c i s e  l e a d e r s h i p  i n  a  
m o s t  t r u s t e d  p o s ; t i o n :  o n e  t h a t  u l t i m a t e l y  a f f e c t s  o u r  
c h i l d r e n  f o r  t h e  r e s t  o f  t h e i r  l i v e s .  Y o u  h a v e  h a d  t h e  
o p p o r t u n i t y  t o  i r f l u e n c e  f o r  g o o d  a n d  f a i l e d .  T h u s ,  y o u r  
m a n y  a c h i e v e m e n t ;  p a l e  i n  v i e w  o f  t h i s  m o s t  s e r i o u s  e v e n t .

W h o  r e a l l y  c a r e s  a b o u t  a  f e w  s p a n k e d  b u t t s !  L e t ' s  g e t  d o w n  
t o  t h e  r e a l  i s s u e s .  H a t h  e d u c a t i o n  a  p r i o r i t y  i n  t h i s  s t a t e ?

S i n c e r e l y ,

c c
S e n a t o r  S a m  C o t t e n  
S e n a t o r  R i c k  H a l f o r d  
R e p r e s e n t a t i v e  R e n d y  P h i l l i p s  
G o v e r n o r  S t e v e  G c w p e r



Rolf W. Numme 
8402 Decoy Blvd. 
Juneau, AK 99801 
May 23, 1989.

William G. Demmert, Commissioner 
State of Alaska, Department of Education 
P. 0 . Box F
Juneau, AK 99811-0500 

Dear Sir:

I am writing this letter in regards to the Department of Education’s 
proposed regulations which would require private schools to submit 
a plan to the Department regarding our use of corporal punishment. 
As a concerned citizen who supports private Christian schools, I am 
strongly opposed to any regulations which would interfere with the
maintaining of discipline within our schools.

As a Christian, I believe that corporal punishment, when used in 
conjunction with solid moral training which our schools provide, is 
very beneficial to the character development of a child. I believe 
that the church is an extension of the home and the school, an 
extension of the church and home. In short, values imparted in the
school should be consistent with the values of the home and church.

The regulations which the Department is proposing, therefore, are a 
direct infringement on my basic constitutional rights. I brought my 
wife and family to Alaska six years ago because of the freedom 
which was available here in Alaska to set up schools in which we 
could teach our children the values consistent with our Christian 
faith. Therefore, I would encourage you and the Department to take 
this and the sentiments of other like-minded Christians into 
consideration.

Respectfully,

i /

RnYf W. Numme



POB 52 6  
Delta Junction 
Alaska 99737

William G. Demmert 
Commissioner 
Department of Education 
Goldbelt Place 
801 West 10th Street 
P.O. Box F 
Juneau, Alaska 
99811-0500

Reference: Memorandum 89-08 /  Corporal Punishment

Dear Sir:

I am totally opposed to this proposed regulation of prohibiting corporal 
punishment in public schools and I am opposed to any attempt to regulate 
corporal correction in any private or 'denominational' school.

Parents are the God given authority over their children. If parents in a 
local community vote to enact this sort of legislation fo r the ir public 
school then so be it. I am opposed to a State Department dictating to a 
local community whether or not the ir children may receive corporal 
correction from the ir local public school. I am sure that parents who 
do not want the ir children corrected physically may simply inform the 
principal’s o ffice  and their wishes would be fu lfilled.

The regulation proposal to control corporal correction in private schools 
again preempts the parental authority over their children. Any parent who 
entrusts the ir children to the non-public sector has already counted the 
cost for this type of education and I am quite sure i f  they are not satisfied 
with the school policies they could either withdraw the student or as 
stated above insist that their chPd be exempted from corporal correction 
by the school staff.



I om alarmed that this sort of State control would be attempted here in 
Alaska. Our state was founded by independent men end women who 
trad itionally valued the freedoms the forefathers of the United States of 
America bequeathed to its  citizens. I see this type of regulation 
attempt as an affront to a parent's right to see that his children are 
raised in the manner that he wishes.

Sincerely,

Howard Echo-Hawk

cc: The Delta Paper
Fairbanks News Miner 
Anchorage Daily Times 
Anchorage News 
Tok Mukluk News 
Copper Valley Views 
Copper Valley Country Journal 
Nome Nugget 
Juneau Daily Paper 
Representive Dick Schultz 
Senator Jack Coghill 
Governor Cowper 
Delta Public School Board

a i \  I ' c * w<“ '■VCo- ^  T M e .  p o  s i '  ofXW Kl  SLvJZpifi'fS U  r
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M a y  2 5 ,  1 9 8 9

C o m m i s s i o n e r  W i l l i a m  D e m m e r t  
D e p a r t m e n t  o f  E d u c a t i o n  
P . O .  B o x  F  
J u n e a u ,  AK  9 9 8 1 1

D e a r  C o m m i s s i o n e r  D e m m e r t :

F o r  t h e  s e c o n d  t i m e  i n  t w o  y e a r s ,  I  w o u l d  L i k e  t o  c o m m u n i c a t e  
m y  s t r o n g  o b j e c t i o n s  t o  y o u r  d e p a r t m e n t s  p r o p o s e d  r e g u l a t i o n s  
p r o h i b i t i n g  c o r p o r a l  p u n i s h m e n t  i n  p u b l i c  a n d  p r i v a t e  s c h o o l s .

T h e s e  p r o p o s e d  r e g u l a t i o n s  a t e  a n  u n n e c e s s a r y  i n t r u s i o n  o f  
s t a t e  g o v e r n m e n t  i n t o  t h e  a d m i n i s t r a t i v e  p o l i c i e s  e s t a b l i s h e d  
b y  l o c a l  p u b l i c  s c h o o l  b o a r d s .  T h e y  a l s o  r e p r e s e n t  a n  
u n c o n s t i t u t i o n a l  i n t r u s i o n  i n t o  t h e  a d m i n i s t r a t i o n  o f  s c h o o l s  
w i t h  r e l i g i o n s  a f f i l i a t i o n s .  I  a l s o  b e l i e v e  t h e r e  a r e  s e r i o u s  
i m p l i c a t i o n s  f o r  r u r a l  s e t t l e m e n t s  w h e r e  c h i l d r e n  a r e  t a u g h t  
a t  h o m e ,  b y  o n e  o r  m o r e  o f  t h e  a v a i l a b l e  a d u l t s  w h o  m a y  o r  m a y  
n o t  b e  a  p a r e n t  o r  l e g a l  g u a r d i a n  t o  e a c h  o f  t h e  c h i l d r e n .

C o n t a i n e d  i n  y o u r  " N o t i c e  o f  P r o p o s e d  C h a n g e s  i n  t h e  
R e g u l a t i o n s  o f  t h e  S t a t e  B o a r d  o f  E d u c a t i o n "  i s  t h e  s t a t e m e n t  
t h a t  t h i s  p r o p o s e d  a c t i o n  " i s  n o t  e x p e c t e d  t o  r e q u i r e  a n  
i n c r e a s e d  a p p r o p r i a t i o n . "  I  b e l i e v e  y o u  h a v e  f a i l e d  t o  
c o n s i d e r  t h e  a p p r o p r i a t i o n  t h a t  w o u l d  b e  n e c e s s a r y  f o r  t h e  
D e p a r t m e n t  o f  L a w  t o  d e f e n d  t h e  u n c o n s t i t u t i o n a l  r e l a t i o n s h i p  
o f  t h i s  a c t i o n  w i t h  r e s p e c t  t o  p r i v a t e  s c h o o l s .

Y o u  h a v e  a l s o  n e g l e c t e d  t o  r e c o g n i z e  h o w  t i e  r e v i e w  o f  t h e  
p r i v a t e  s c h o o l s  d i s c i p l i n a r y  p o l i c i e s  a n d  r e p o r t i n g  
r e q u i r e m e n t s  w o u l d  b e  a d m i n i s t e r e d  b y  y o u r  d e p a r t m e n t  s t a f f ,  
i f  t h e s e  r e g u l a t i o n s  a r e  a d o p t e d .  T h e  i m p l i c a t i o n  i s  t h a t  i f  
e x i s t i n g  s t a f f  h a s  t h e  t i m e  t o  d e a l  w i t h  t h e  p a p e r  w o r k  t h e s e  
r e g u l a t i o n s  w i l l  g e n e r a t e ,  t h e r e  m u s t  b e  e x c e s s  f u n d s  a n d  
p e r s o n n e l  w i t h i n  y o u r  d e p a r t m e n t s  b u d g e t .

Y o u  w i l l  r e c a l l  t h a t  t h e  l e g i s l a t u r e  h a s  r e p e a t e d l y  c o n s i d e r e d  
b a n n i n g  c o r p o r a l  p u n i s h m e n t  i n  o u r  s c h o o l s . T h e  l e g i s l a t i o n  
t o  a c c o m p l i s h  t h i s  h a s  r e p e a t e d l y  f a i l e d .  T h e s e  p r o p o s e d  
r e g u l a t i o n s  c o n s t i t u t e  a n  " e n d  r u n "  o f  t h e  l e g i s l a t i v e  
p r o c e s s .  T h e  l e g i s l a t i v e  i n t e n t  o f  " p h y s i c a l  h e a l t h "



C o m m i s s i o n e r  D e m m e r t 2 M a y  2 5 ,  1 9 8 9

c o n t a i n e d  i n  A S  1 4 . 4 5 . 1 0 0  — 1 4 . 4 5 . 1 3 0  d o e s  n o t  e n c o m p a s s  
c o r p o r a l  p u n i s h m e n t .

A S  4 7 . 1 7  w a s  e n a c t e d  i n  1 9 7 1  t o  s p e c i f i c a l l y  a d d r e s s  t h e  
p o t e n t i a l  " h a r m "  t o  c h i l d r e n  t h e s e  p r o p o s e d  r e g u l a t i o n s  a p p e a r  
t o  b e  c o n c e r n e d  w i t h .  Y o u  w i l l  r e c a l l  t h a t  A S  4 7 . 1 7  i s  o u r  
C h i l d  P r o t e c t i o n  A c t .  T h i s  A c t  m o r e  t h a n  a d e q u a t e l y  p r o t e c t s  
o u r  s c h o o l  a g e d  c h i l d r e n  f r o m  p o t e n t i a l  p h y s i c a l  i n j u r y  a s  a  
r e s u l t  o f  d i s c i p l i n a r y  a c t i o n s ,  t h a t  m a y  b e  a s s o c i a t e d  w i t h  
a n y  s c h o o l ,  h o m e ,  o r  c h i l d  c a r e  e n v i r o n m e n t .  T o  b r o a c h  t h e  
c o n s t i t u t i o n a l  d i v i s i o n  o f  c h u r c h  a n d  s t a t e ,  o r  t o  b r e a c h  t h e  
t h e  r e l a t i o n s h i p  o f  t h e  f a m i l y  w i t h  t h e  s t a t e ,  i n  a n y  m a n n e r  
o t h e r  t h a n  t h o s e  i n t r u s i o n s  t h a t  p r e s e n t l y  e x i s t s ,  i s  c l e a r l y  
n o t  w i t h i n  y o u r  d e p a r t m e n t s  a d m i n i s t r a t i v e  a u t h o r i t y .

I  s t r o n g l y  u r g e  y o u  t o  w i t h d r a w  t h e  p r o p o s e d  r e g u l a t i o n s  
c o n c e r n i n g  c o r p o r a l  p u n i s h m e n t ,  c o n t a i n e d  i n  M e m o r a n d u m  N u m b e r  
8 9 - 9 0 .

I t  i s  c l e a r  t o  m e  t h a t  t h e s e  r e g u l a t i o n s  w i l l  o n l y  c r e a t e  a  
n i g h t m a r e  o f  p a p e r  w o r k  f o r  b o t h  t h e  p r i v a t e  a n d  h o m e  s c h o o l s  
o f  t h i s  s t a t e ,  a n d  f o r  y o u r  a g e n c y .  T h i s  a d d e d  p a p e r  w o r k  
s e r v e s  n o  f u n c t i o n  o t h e r  t h a n  t o  i n c r e a s e  t h e  c o s t  o f  p r i v a t e  
a n d  h o m e  e d u c a t i o n  a n d  t h e y  w i l l  e v e n t u a l l y  r e s u l t  i n  a d d e d  
n o n f u n c t i o n a l  c o s t s  o f  g o v e r n m e n t .  I  f i n d  t h i s  s o r t  o f  
p r o p o s e d  r e g u l a t o r y  a c t i o n  i r r e s p o n s i b l e  t o  t h e  n e e d s  o u r  
c h i l d r e n ' s  e d u c a t i o n .

P l e a s e  c o n s i d e r  a l l  t h e  r a m i f i c a t i o n s  y o u r  p r o p o s e d  r e g u l a t i o n  
o n  t h i s  m a t t e r  w i l l  h a v e .  I  b e l i e v e  y o u  w i l l  o n c e  a g a i n  c o m e  
t o  t h e  s a m e  c o n c l u s i o n  I  h a v e .  Y o u r  m o s t  p r u d e n t  d e c i s i o n  i s  
t o  w i t h d r a w  t h e  p r o p o s a l .
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M a r c h  1 6 ,  1 9 8 8

T h e  H o n o r a b l e  W i l l i a m  G .  D e m m e r t  
C o m m i s s i o n e r ,  D e p a r t m e n t  

o f  E d u c a t i o n  
P . O .  B o x  F
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  C o m m i s s i o n e r :

A s  m e m b e r s  o f  t h e  A l a s k a  S t a t e  L e g i s l a t u r e /  w e  w o u l d  l i k e  t o  
r e g i s t e r  o u r  o b j e c t i o n  t o  t h e  r e g u l a t i o n  p r o p o s e d  i n  y o u r  
d e p a r t m e n t a l  m e m o r a n d u m  8 8 - 1 4  w h i c h  w o u l d  p r o h i b i t  t h e  u s e  o f  
c o r p o r a l  p u n i s h m e n t  i n  a l l  A l a s k a n  s c h o o l s .

Y o u  a r e  u n d o u b t e d l y  a w a r e  t h a t  l e g i s l a t i o n  t o  b a n  t h e  u s e  o f  
c o r p o r a l  p u n i s h m e n t  h a s  b e e n  c o n s i d e r e d  b y  t h e  L e g i s l a t u r e  
d u r i n g  t h e  l a s t  t h r e e  l e g i s l a t i v e  s e s s i o n s .  D e s p i t e  t h e s e  
a t t e m p t s  t o  i n s t i t u t e  a  s t a t e w i d e  b a n ,  c o r p o r a l  p u n i s h m e n t  i s  
c u r r e n t l y  p e r m i t t e d  a t  t h e  d i s c r e t i o n  o f  l o c a l  s c h o o l  b o a r d s .
We b e l i e v e  l o c a l  s c h o o l  b o a r d s  a r e  t h e  p r o p e r  d e l i b e r a t i v e  
b o d i e s  t o  d e c i d e  w h a t  t y p e  o f  d i s c i p l i n e  s h a l l  b e  a d m i n i s t e r e d  
i n  t h e i r  r e s p e c t i v e  s c h o o l  d i s t r i c t s .  We o b j e c t  t o  
p r o m u l g a t i o n  o f  r e g u l a t i o n s  h a v i n g  t h e  s a m e  e f f e c t  a s  
l e g i s l a t i o n  w h i c h  h a s  r e p e a t e d l y  b e e n  d e n i e d  p a s s a g e .

We w o u l d  l i k e  t o  r e g i s t e r  o u r  s t r o n g  o b j e c t i o n  t o  t h e  
i n c l u s i o n  o f  p r i v a t e  s c h o o l s  i n  t h e  p r o p o s e d  r e g u l a t i o n .  I n  a  
j o i n t  m e e t i n g  o f  t h e  H o u s e  a n d  S e n a t e  H e a l t h ,  E d u c a t i o n  a n d  
S o c i a l  S e r v i c e s  C o m m i t t e e s ,  w h i c h  t o o k  p l a c e  o n  M a r c h  6 ,  1 9 8 6 ,  
e x t e n s i v e  t e s t i m o n y  w a s  t a k e n  o n  S e n a t e  B i l l  2 8 2  a n d  H o u s e  
B i l l  4 8 0 .  T e s t i m o n y  a t  t h i s  h e a r i n g  i n d i c a t e d  e x t e n s i v e  
p u b l i c  s u p p o r t  f o r  t h e  r i g h t  o f  p a r e n t s  t o  e n r o l l  t h e i r  
c h i l d r e n  i n  p r i v a t e  e d u c a t i o n a l  p r o g r a m s  w h i c h  e m b r a c e d  m o r e  
r i g o r o u s  c u r r i c u l u m  a n d  d i s c i p l i n a r y  s t a n d a r d s  t h a n  m o s t  p u b l i c  
s c h o o l s .  T h e  t e s t i m o n y  h i g h l i g h t e d  t h e  f a c t  t h a t  t h e  p r i v a t e  
s c h o o l s  a c r o s s  t h e  s t a t e  w e r e  s u c c e s s f u l  i n  o b t a i n i n g  
d e r e g u l a t i o n  o f  t h e i r  p r o g r a m s  i n  1 9 8 4  a n d  s u d d e n l y  
l e g i s l a t i o n  w a s  u n d e r  c o n s i d e r a t i o n  w h i c h  w o u l d  b e g i n  t o  
r e - r e g u l a t e  t h e m .  We b e l i e v e  t h i s  a r g u m e n t  i s  s t i l l  v a l i d  a n d  
t a k e  e x c e p t i o n  t o  t h e  i n c l u s i o n  o f  p r i v a t e  s c h o o l s  i n  t h e  
p r o p o s e d  r e g u l a t i o n .



C o m m is s io n e r  D e m m e r t
M a r c h  1 6 ,  1 9 8 8
P a g e  2

C o m m i s s i o n e r ,  w e  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  D e p a r t m e n t  o f  
E d u c a t i o n  w i t h d r a w  t h e  c o r p o r a l  p u n i s h m e n t  r e g u l a t i o n s  
p r o p o s e d  i n  i t s  m e m o r a n d u m  n u m b e r  8 8 - 1 4  d a t e d  F e b r u a r y  2 2 ,  
1 9 8 8 .  »

.CZr.J'.yJ.—
n t a t i v e  M i k e  M i l l e r [ h i l l  i p ,

o b y n  T a y l o r

l Z S u d s o n ,R e p . / A l y c e  H a n l e y

S e n a t o r  P a u l  F i s c h e r
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F e b r u a r y  7 ,  1 9 9 0

T h e  H o n o r a b l e  T i m  K e l l y  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

D e a r  M r .  P r e s i d e n t :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I  a m  t r a n s m i t t i n g  a  b i l l  r e l a t i n g  t o  t h e  
e s t a b l i s h m e n t  o f  a  s u b s i d i z e d  g u a r d i a n s h i p  p r o g r a m  f o r  
h a r d - t o - p l a c e  c h i l d r e n  w h o  a r e  i n  t h e  c u s t o d y  o f  t h e  
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .  T h i s  b i l l  
a d d r e s s e s  o n e  f a c e t  o f  p e r m a n e n c y  p l a n n i n g  f o r  f o s t e r  
c h i l d r e n .

T h e  p u r p o s e  o f  t h i s  p r o p o s e d  l e g i s l a t i o n  i s  t o  p r o v i d e  t h e  
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  w i t h  a n o t h e r  t o o l  
t o  a s s i s t  c h i l d r e n  w h o  r e q u i r e  l o n g - t e r m  f o s t e r  p l a c e m e n t .  
M a n y  t i m e s  i t  i s  n o t  p o s s i b l e ,  o r  n o t  i n  t h e  c h i l d ' s  b e s t  
i n t e r e s t ,  t o  f r e e  t h e  c h i l d  f o r  a d o p t i o n .  M a n y  f o s t e r  
p a r e n t s  w h o  h a v e  h a d  a  c h i l d  p l a c e d  w i t h  t h e m  o n  a  
l o n g - t e r m  b a s i s  m i g h t  n o t  w i s h  t o  a d o p t  t h e  c h i l d  b u t  a r e  
w i l l i n g  t o  t a k e  o n  l e g a l  r e s p o n s i b i l i t y  b e y o n d  f o s t e r  
p a r e n t h o o d  f o r  t h e  f o s t e r  c h i l d  g r o w i n g  u p  i n  t h e i r  h o m e .  
H o w e v e r ,  i f  a s s u m i n g  g u a r d i a n s h i p  w o u l d  m e a n  t h a t  t h e  s t a t e  
w i l l  r e l e a s e  t h e  c h i l d  f r o m  s t a t e  c u s t o d y  a n d  l e a v e  t h e  
f o s t e r  p a r e n t s  w i t h o u t  n e e d e d  f i n a n c i a l  r e s o u r c e s  t o  
p r o v i d e  f o r  t h e  c h i l d ,  f o s t e r  p a r e n t s  m i g h t  r e a s o n a b l y  b e  
r e l u c t a n t  t o  b e c o m e  a  h a r d - t o - p l a c e  c h i l d ' s  l e g a l  g u a r d i a n .  
T h i s  p r o p o s e d  l e g i s l a t i o n  w i l l  a l l o w  t h e  s t a t e  t o  c o n t i n u e  
t o  s u b s i d i z e  t h e  c h i l d ' s  c a r e  e v e n  t h o u g h  t h e  s t a t e  n o  
l o n g e r  h a s  l e g a l  c u s t o d y  o f  t h e  c h i l d .

T h e  b i l l  w o u l d  a m e n d  AS 2 5 . 2 3 . 2 0 0 ,  w h i c h  c u r r e n t l y  p r o v i d e s  
t h a t  f o s t e r  p a r e n t s  w h o  a r e  c a r i n g  f o r  a  h a r d - t o - p l a c e  
c h i l d  a n d  w h o  h a v e  a p p l i e d  t o  a d o p t  t h e  c h i l d  a n d  r e c e i v e  a  
s u b s i d y  f o r  t h e  c a r e  a n d  s u p p o r t  o f  t h e  c h i l d ,  m u s t  b e  
e v a l u a t e d  a s  t o  t h e i r  s u i t a b i l i t y  a s  a d o p t i v e  p a r e n t s .  T h e  
a m e n d m e n t  t o  AS 2 5 . 2 3 . 2 0 0  w o u l d  r e q u i r e  t h a t  p e r s o n s  w h o  
a r e  c a r i n g  f o r  a  h a r d - t o - p l a c e  c h i l d  a n d  w h o  w i s h  t o  b e  
a p p o i n t e d  t h e  c h i l d ' s  g u a r d i a n  a n d  r e c e i v e  a  s u b s i d y ,  
w o u l d ,  i n  t h e  s a m e  m a n n e r ,  b e  e v a l u a t e d  a s  t o  t h e i r  
s u i t a b i l i t y  a s  g u a r d i a n s .
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U n d e r  e x i s t i n g  AS 2 5 . 2 3 . 2 1 0 ,  t h e  a m o u n t  a n d  d u r a t i o n  o f  a  
m o n t h l y  s u b s i d y  f o r  a  h a r d - t o - p l a c e  c h i l d  i s  l e f t  t o  t h e  
d i s c r e t i o n  o f  t h e  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  H e a l t h  
a n d  S o c i a l  S e r v i c e s ,  b u t  c a n n o t  e x c e e d  t h e  e x i s t i n g  r a t e  
b e i n g  p a i d  b y  t h e  d e p a r t m e n t  f o r  f o s t e r  c a r e .

S e c t i o n  2 o f  t h e  b i l l  a m e n d s  A S  2 5 . 2 3 . 2 2 0  t o  r e q u i r e  t h a t  
w h e n  a  g u a r d i a n s h i p  w i t h  s u b s i d y  h a s  b e e n  o r d e r e d  b y  t h e  
c o u r t  a n d  t h e  c o u r t  h a s  r e l e a s e d  t h e  c h i l d  f r o m  t h e  s t a t e ' s  
l e g a l  c u s t o d y ,  t h e  g u a r d i a n  w i l l  b e  i n d e p e n d e n t  o f  t h e  
d e p a r t m e n t  e x c e p t  f o r  a n  a n n u a l  e v a l u a t i o n  b y  t h e  
d e p a r t m e n t  o f  t h e  n e e d  f o r  c o n t i n u e d  s u b s i d y  a n d  t h e  a m o u n t  
o f  t h e  s u b s i d y .

S e c t i o n s  3 a n d  4 o f  t h e  b i l l  a m e n d  t h e  d e f i n i t i o n s  i n  
A S  2 5 . 2 3 . 2 4 0 ( 5 )  a n d  ( 7 ) ,  r e s p e c t i v e l y ,  t o  a d d  a  r e f e r e n c e  
t o  g u a r d i a n s h i p s .

T h e  s u b s i d y  p r o g r a m  p r o p o s e d  i n  t h i s  b i l l  r e c o g n i z e s  t h a t  
n o t  o n l y  s u b s i d i z e d  a d o p t i o n  b u t .  s u b s i d i z e d  g u a r d i a n s h i p  
w i l l  b e  o f  b e n e f i t  t o  t h e  c h i l d r e n j o f  o u r  s t a t e  w h o  a r e  n e t  
a b l e  t o  g r o w  u p  i n  t h e i r  b i r t h  f a m i l i e s
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&

SIEVE COWPER, GOVERNOR

PO. BOX H
JUNEAU, ALASKA 998110601 
PHONE: (907) 4653030

L'

l)

'  J

S e n a t o r  J a n  F a i k s  
A l a s k a  S t a t e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  F a i k s :

A p r i l  5 ,  1 9 9 0

r e c e i v e d

k p R  0  5  ^ 9 °

j a m  f a n s  
s e n a t e  o f f ic e

S e n a t e  B i l l  4 4 5 ,  a n  A c t  r e l a t i n g  t o  s u b s i d i z e d  
g u a r d i a n s h i p ,  h a s  b e e n  r e f e r r e d  t o  t h e  S e n a t e  J u d i c i a r y  c o m m i t t e e .

T h i s  l e g i s l a t i o n  w i l l  o f f e r  t h i s  d e p a r t m e n t  a n  a l t e r n a t e  
m e t h o d  o f  a s s i s t i n g  c h i l d r e n  w h o  r e q u i r e  l o n g - t e r m  f o s t e r  
p l a c e m e n t .  I n  c a s e s  i n  w h i c h  a d o p t i o n  i s  n o t  a p p r o p r i a t e ,  a  f a m i l y  
m a y  b e  w i l l i n g  t o  b e c o m e  t h e  l o n g - t e r m  l e g a l  g u a r d i a n  o f  t h e  c h i l d .  
T h i s  l e g i s l a t i o n  o f f e r s  t h e  s t a t u t o r y  c h a n g e  n e c e s s a r y  s o  t h a t  t h i s  
d e p a r t m e n t  c a n  c o n t i n u e  t o  p a y  f o r  tH e " - 'c h ~ iT d '£ s  ~ c a r e —w h i l e  i n  t h e  
g u a r d i a n s h i p  r e l a t i o n s h i p . '

I t  s h o u l d  b e  n o t e d  t h a t  SB  4 4 5  c a r r i e s  a  " 0 "  f i s c a l  n o t e .  
T h i s  i s  p o s s i b l e  b e c a u s e  t h e  d o l l a r s  t h a t  m a k e  u p  t h e  s u b s i d y  f o r  
t h e  g u a r d i a n s h i p  w o u l d  h a v e  b e e n  p a i d  f o r  f o s t e r  c a r e  i n  t h e  
a b s e n c e  o f  a  g u a r d i a n s h i p  o p t i o n .  /

I  r e s p e c t f u l l y  r e q u e s t  t h a t  SB  4 4 5  b e  s c h e d u l e d ' i n  t h e  
S e n a t e - - - J u d i c i a r y  c o m m i t t e e  a s  s o o n  a s  p o s s i b l e .  I f  y o u  r e q u i r e  
a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  l e t  m e  k n o w .

S i n c e r e l y ,

Q ^
M y r a  M.  M u n s o n  
C o m m i s s i o n e r

M M M / J A L / c b

06F38LH

EM
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membership by the Director of the Public Defender Agency will 
necessitate periodic travel to Juneau for meetings, a modest fiscal 
impact in terms of travel and expenses will occur.

Budget Analysis

Travel - 6 round-trips at $384 = $2304

Per diem - 12 days at $80 = 960

TOTAL $3264
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F e b r u a r y  7, 1990

T h e  H o n o r a b l e  T i m  K e l l y  
P r e s i d e n t  o f  the S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V 
J u n e a u ,  AK  99811

D e a r  Mr. P r e s i d e n t :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, of  t h e  A l a s k a  
C o n s t i t u t i o n ,  I am  t r a n s m i t t i n g  a b i l l  c r e a t i n g  a 
s e n t e n c i n g  c o m m i s s i o n .

O v e r  t h e  p a s t  d e c a d  , the p r i s o n  p o p u l a t i o n  in A l a s k a  h a s  
i n c r e a s e d  e v e r y  year. In the p e r i o d  f r o m  1980 to 1988 , 
A l a s k a  h a d  the l a r g e s t  p e r c e n t a g e  i n c r e a s e  in p r i s o n  
p o p u l a t i o n ,  and the f o u r t h  h i g h e s t  r a t e  of i n c a r c e r a t i o n ,  
of all 50 states. D i s a g r e e m e n t  e x i s t s  o v e r  b o t h  the c a u s e  
of the i n c r e a s e  and the m a n n e r  in w h i c h  s t a t e  g o v e r n m e n t  
s h o u l d  r e s p o n d  to  the e x p a n d i n g  p r i s o n  p o p u l a t i o n .

B a s e d  on  r e s e a r c h  and d a t a  c o l l e c t e d  in o t h e r  s t a t e s ,  it is 
o b v i o u s  t h a t  the i n c r e a s e d  r a t e  of  i n c a r c e r a t i o n  has not, 
an d  w i l l  not, s o lve the c r i m e  p r o b l e m  i n  A l a s k a .  N e i t h e r  
w i l l  t h e  d e v e l o p m e n t  o f  i n t e r m e d i a t e  a n d  a l t e r n a t i v e  
sa n c t i o n s ,  b y  itself, e l i m i n a t e  p r i s o n  o v e r c r o w d i n g .  
B u i l d i n g  m o r e  p r i s o n s  is one w a y  to d e a l  w i t h  e x p a n d i n g  
p r i s o n  p o p u l a t i o n s .  H o w e v e r ,  w i t h  p r i s o n  c o n s t r u c t i o n  
c o s t s  r a n g i n g  fr o m  $ 5 0 , 0 0 0  t o  $ 1 0 0 , 0 0 0  p e r  bed, t h e  
u l t i m a t e  p r i c e  o f  b u i l d i n g  m o r e  j ails (which i n c l u d e s  b o t h  
r e a l  c o s t s  a n d  the e f f e c t  on o u r  a b i l i t y  to p a y  for o t h e r  
i m p o r t a n t  p u b l i c  needs) is f o r m i d a b l e .  A c h a n g e  in o u r  
s a n c t i o n i n g  p o l i c y  is the o n l y  r e a l  m e a n s  o f  c o n t r o l l i n g  
e v e r - e x p a n d i n g  p r i s o n  p o p u l a t i o n s .

T h i s  b i l l  c r e a t e s  a c o m m i s s i o n  c o m p o s e d  of  e x e c u t i v e - ,  
l e g i s l a t i v e - ,  and j u d i c i a l - b r a n c h  e m p l o y e e s ,  as w e l l  as 
m e m b e r s  o f  t h e  publ i c .  T h e  c o m m i s s i o n ' s  job w o u l d  be  to 
r e v i e w  s e n t e n c i n g  p a t t e r n s  and p r a c t i c e s , as w e l l  as c r i m e  
rates, a n d  to m a k e  r e c o m m e n d a t i o n s  for l o n g - t e r m  m a n a g e m e n t
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o f  A l a s k a ' s  p r i s o n  p o p u l a t i o n .  T h e  l e g i s l a t i o n  r e q u i r e s  
the c o m m i s s i o n  to m a k e  a n n u a l  r e c o m m e n d a t i o n s  fcr 
l e g i s l a t i v e  and a d m i n i s t r a t i v e  a c t i o n  on s e n t e n c i n g  laws.

I u r g e  y o u r  f a v o r a b l e  a c t i o n
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140.0 144.9 149.7 155.0 160.4
39.1 33.1 39.1 39.1 39.1
91.3 7 4 . 7 74.7 . 7 4 . 7 7/1 .7
6.2 _ 2.7 6 . 7  . . 6.3 6 3

2R.2 . 7 , 9 9

TOTAL OPERATING 304.8 265.4 270.2 275.5 .22Q,iL

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

3 0 4 . 8 2 6 5 . 4 3 7 0 . 2 7 7 9  9 ? 3 n  q

3U4.8 265.4 270.3 275.5 ■■280 J —

POSITIONS:

FULL-TIME 3 3 3 3 3
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

See attached ana lysis

Prepared by: Michael A. N i z i c h ,  D i r e c t o r ^ ^ _____________ 465-3616
Division : D iv is io n  o f A d m in is tra tive  Services . : 2/6/90

Approved by Commissioner: Carrey Peska, C h ie f o f S ta ff^ ^ y Date: 2/6/90
Agency: O ffic e  o f the Governor__________ >  / ' P

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 1  4
Impacted Agencies) pagc -------- —



P E R S O N A L  S E R V I C E S  1 4 0 . 0

F i s c a l  n o t e  a s s u m e s  A n c h o r a g e  l o c a t i o n  o f  c o m m i s s i o n  staff.

R e q u e s t  f o r  N e w  P o s i t i o n  f o r m s  a r e  a t t a c h e d .  S a l a r y  s h o w n  a r e  s t e p  
A  f o r  F Y  91. P e r s o n a l  S e r v i c e s  r e q u e s t  f o r  s u b s e q u e n t  y e a r s  
i n c l u d e s  a  o n e - s t e p  m e r i t  i n c r e a s e  f o r  a l l  p o s i t i o n s .

TRAVEL 39.1
T r a v e l  a s s u m e s  s i x  a n n u a l  c o m m i s s i o n  m e e t i n g s .

A n c h o r a g e : 4 m e e t i n g s

t r a v e l  @ 3 6 6 / p e r s o n  x  5 p e o p l e  =  1 , 8 3 0

p e r  d i e m  @ 8 0 / d a y  x  3 d a y s  x  7  p e o p l e  =  1 , 6 8 0

f o u r  m e e t i n g s  @ 3 , 5 1 0  =  1 4 , 0 4 0

S e n t e n c in g  C o m m is s io n  P ag e  1
A n a l y s i s :

J u n e a u :

t r a v e l  @ 3 9 0 , / p e r s o n  x  11  p e o p l e  =  4 , 2 9 0

p e r  d i e m  @ 8 0  x  3 d a y s  x  1 2  p e o p l e  =  2 , 8 8 0

A d m i n i s t r a t i v e  s t a f f

t r a v e l  @ 3 6 6 / p e r s o n  x  2 p e r s o n  =  732
p e r  d i e m  @ 90  x  3 d a y s  x  2 p e o p l e  =  480 8 , 3 8 2

F a i r b a n k s :

t r a v e l  @ 3 9 0 / p e r s o n  x  10 p e o p l e  =  3 , 9 0 0
p e r  d i e m  @ 90 x  3 d a y s  x  1 1  p e o p l e  =  2 , 9 7 0

A d m i n i s t r a t i v e  s t a f f

t r a v e l  @ 3 9 0 / p e r s o n  x  2 p e o p l e  =  780
p e r  d i e m  @ 80 x  3 d a y s  x  2 p e o p l e  =  540 8 , 1 9 0

A d d i t i o n a l  a d m i n i s t r a t i v e  t r a v e l : =  8 , 5 0 0

i n c l u d e s  l e g i s l a t i v e  h e a r i n g s ;  
o u t - o f - s t a t e  t r a v e l  to  m e e t  w i t h  
s e n t e n c i n g  e x p e r t s

T o t a l  T r a v e l : 3 9 ,1 1 2



S e n t e n c in g  C o m m is s io n
A n a l y s i s :

C O N T R A C T U A L  9 1 . 3

P r o f e s s i o n a l  S e r v i c e s :

S e r v i c e s  f o r  p r o g r a m m e r ,  s e n t e n c i n g  a n a l y s t s ,  
s t a t i s t i c i a n s ,  c o r r e c t i o n s  s p e c i a l i s t s ,  a n d  
o t h e r  r e l a t e d  p r o f e s s i o n a l s

C o m m u n i c a t i o n :

T e l e p h o n e  ( t o l l  c o s t s ,  b a s e / l o c a l  
f i x e d  c o s t s ,  c e n t r e x  n e t w o r k  c o s t s )

9 0 0 / m o  x  12  m o n t h s  1 0 , 8 0 0
T e l e c o p i e r  c h a r g e s  —  2 5 / m o  x  12 m o n t h s  3 0 0
T e l e c o n f e r e n c e  c h a r g e s  —  6 § 4 5 0  2 , 7 0 0
P o s t a g e  —  3 0 0 / m o  x  12 3 , 6 0 0

T r a n s p o r t a t i o n :

F r e i g h t  a n d  e x p r e s s  c h a r g e s  —  7 5 / m o  x  12

A d v e r t i s i n g ,  P r i n t i n g  & B i n d i n g :

S u b s c r i p t i o n s
A d v e r t i s i n g  —  6 m e e t i n g s  x  7 5 0
P r i n t i n g  —  6 n e w s l e t t e r s  x  8 0 0  e a c h
A n n u a l  r e p o r t  
F o r m s ,  m i s c .

M i n o r  R e p a i r ,  M a i n t e n a n c e

R e n t a l  f o r  S p a c e :

S p a c e  r e q u i r e m e n t  p e r  D e p a r t m e n t  o f  
A d m i n i s t r a t i o n  s t a n d a r d s :

6 9 3 . 5  S F  x  2 . 0 0 / S F  x  1 2  m o n t h s

T o t a l  C o n t r a c t u a l :

S U P P L I E S  A N D  M A T E R I A L S  6 . 2

O f f i c e  a n d  l i b r a r y  s u p p l e s ,  3 5 0 / m o  x  12 =  4 , 2 0 0
D a t a  p r o c e s s i n g  s u p p l i e s  =  2 , 0 0 0

7 5
4 , 5 0 0
4 , 8 0 0

1 0 , 0 0 0
7 5 0

Pag e  2

3 5 , 0 0 0

1 7 , 4 0 0

9 00

2 0 , 1 2 5

1 , 2 0 0

! / j , 6 4 4

9 1 , 2 6 9

6 , 2 0 0



S e n t e n c in g  C o m m is s io n
A n a l y s i s :

P a g e  3

E Q U I P M E N T  2 8 . 2

C o m m u n i c a t i o n  E q u i p m e n t :

P h o n e s  1 , 8 0 0

D a t a  P r o c e s s i n g  E q u i p m e n t :

3 P C s  w i t h  1 l a z e r  p r i n t e r  1 6 , 0 0 0

F u r n i t u r e / O f f i c e  E q u i p m e n t :

F u r n i t u r e / w o r k  s t a t i o n  e q u i p m e n t  =  7 , 5 0 0
2 5 - d r a w e r  l a t e r a l  f i l e  c a b i n e t s  =  9 0 0

P h o t o c o p i e r  =  2 , 0 0 0  1 5 , 8 5 0

T o t a l  E q u i p m e n t :  2 8 , 2 0 0



FOR B&M USE ONLY 
KEY NUMBER

1 .

P O S IT IO N  T IT L E

Executive Director
TYPE OF P O S IT IO N S T A F F  HONTIIS RP NUMBER PCM NUHBER

2 . P F V n
3 . C O N T IN U A TIO N  LEVEL \ I ADD 1T IO N  | |

* . TYPE OF EXPENDITURE AMOUNT

1 2 3

PERSONAL SERV IC E S

5 . S a l a r y . 56,244
6. B e n e f i t s 12.726
7 . S u p p l e m e n t a l  B e n e f i t s

8. F i x e d  B e n e f i t s

9 . TOTAL PERSONAL S ER V IC E S 01 69.0
1 0 . T r a v e l 0 2 5.5
1 1 . C o n t r a c t u a l 0 3 3.8
1 2 . C o m m o d i t i e s 0<t .8
1 3 . E q u i p m e n t 0 5 8.1
14. O t h e r

1 5 . TOTAL COST 87.2

R E C E IP T  CODE FUNDING SOURCE

1 6 . F e d e r a l  R e c e i p t s  1 0 0 2

1 7 . G . F .  H a t c h 1 0 0 3

1 8 . G e n e r a l  F u nd s 100*1 87.2
1 9 . l - A  R e c e i p t s 1 0 0 5

2 0 . P r o g r a m  R e c e i p t s  1 0 2 B

2 1 . O t h e r

RANGE/STEP
-24/A__
BRU PRIORITY

BARG. UNIT

LOCATION
Anchorage

PAGE/LINE

ELECTION DISTRICT

JUSTIFICATION!

COV.

LEG.

APPROV. D I  SAPP

Executive Director, Sentencing Carmission. Att ley with 
4-6 years experience in criminal justice. Responsible for 
overall supervision, working with Ccmmission, legislators, 
other agencies and public; evaluating existing laws, 
programs and policies and advocating proposed legislation; 
anlysis of sentencing patterns and factors.

REQUEST FOR 
NEW POSITION

AGENCY O f f i c e  o f  t h e  Governor__________

BRU Commissions and  S p e c i a l  O f f i c e s

COMPONENT ____________________

P a g o  1 >f 3

R e v i s e d  D a t e

FY 91

-113 7(7/B8)-13



1 .

P O S IT IO N  T I T L E

P r o j e c t  A s s i s t a n t
TYPE OF P O S IT IO N STAFF MONTHS RP NUMBER PCN NUMBER

2. PFT 12
3. C O N T IN U A TIO N  LEVEL I A D D IT IO N

TYPE OF EXPENDITURE AMOUNT

1 2 3
PERSONAL S E R V IC E S

5. S a l a r y 3 2 . 5 B 0
6 . B c n c f 1 t s 7 , 5 3 4
7. S u p p l e m e n t a l  B e n e f i t s

8. F i x e d  B e n e f i t s

9. TOTAL PERSONAL SER V ICE S 01 40.1
.0. T r a v e l 02 5 .5
1 . C o n t r a c t u a l 03 3 . 0
2. C o m m o d i t i e s O'* . a
3. E q u ip m e n t 05 7 . 5

O t h e r

5 . TOTAL COST . .,56.9

R E C E IP T  CODE FUNDING SOURCE

6 . F e d e r a l  R e c e i p t s  1 0 0 2

7 . G . F .  H a t c h  1 0 0 3

8 . G e n e r a l  F u n d s  100*1 5 6 . 9
9 . 1-*A R e c e i p t s  1 0 0 5

0 . P r o q r a m  R e c e i p t s  1 0 2 8

1 . O t h e r

RA NGE/STEP

16/A
BRU P R IO R IT Y

BARG. U N IT P A G E /L IN E
COV.

APPROV. D IS A P P

LOCATION

Anchorage
E LE C TIO N  D I S T R I C T

LEG.

J U S T I F I C A T I O N !

Assist Exec. Director with sentencing analyses and reports. 
Maintain data base, data collection and compilation; prepare 
reports and analysis of sentencing patterns and effects 
of other sentencing factors;'liaison with contractors.

\

FOR BAH USE ONLY 

KEY NUMBER

REQUEST FOR 

NEW P O S IT IO N

a g e n c y  Office of the Governor_______

b r u  Garnussions and Special Offices, 

COMPONENT _______________________________________________ __

P a g e  ?  o f  T  

R e v i s e d  D a t e

FY 91

-1 l 3 7 ( 7 / 8 8 ) - 1 3



1 .

P O S IT IO N  T I T L E
E x e c u t iv e  S e c r e t a r y

R A N GE/STEP

12/A
BARG. U N IT P A C E /L IN E

GOV.
APPROV. D IS A P P

2.
TYPE OF P O S IT IO N

PFT
STA FF MONTHS 

12
RP NUMBER PCM NUHBER BRU P R IO R IT Y LO CATION

Anchorage
E LE C TIO N  D I S T R I C T

LEG.

3. C O N T IN U A T IO N  LEVEL A D D IT IO N J U S T I F I C A T I O N :

t . TYPE OF EXPENDITURE AHOUNT

S e c r e t a r i a l  s u p p o r t  t o  E x e c u t iv e  D i r e c t o r  and  S e n te n c i n g  
C arm iss io n  s t a f f .  A s s i s t  w i t h  c o o r d i n a t i o n  o f  Ccnm iss ion  
m e e t in g s ,  p u b l i c  h e a r i n g s ,  t r a v e l  a r r a n g e m e n t s ,  p r o c e s s  
f i s c a l  and p e r s o n n e l  d o c u m e n ta t io n .

1

1 2 3
PERSONAL SERVIC ES

24,984

30.9

5 S a l a r y

C B c n e f 1 t s 5,868
7 S u p p l e m e n t a l  B e n e f i t s

8 F i x e d  B e n e f i t s

9 TO TAL PERSONAL S E R V IC E S  01

10 T r a v e l  02

11 C o n t r a c t u a l  0 3 1.8
12 C o m m o d i t i e s  O'* .8
13 E q u i p m e n t  '  0 5 7.5
1<* O t h e r

15 TOTAL COST 41.0

R E C E IP T  CODE FUNDING SOURCE

18. F e d e r a l  R e c e i p t s  1 0 0 2

17. G . F .  H a t c h  1 0 0 3

18. G e n e r a l  F u n d s  100** 41.0
19. l - A  R e c e i p t s  1 0 0 5

20. P r o g r a m  R e c e i p t s  1 0 2 8

21. O t h e r

FOR BAH USE ONLY

KEY NUMBER .....................................................................

REQUEST FOR 

HEW P O S IT IO N

a g e n c y  Office of the Governor

b r u  Ccmnissions and Special Offices

COMPONENT

P a g e  3 _________ o f  3

R e v i s e d  D a t e

FY 91

1-1137 (7 /8 8 ) - 13



Total  Popu la t ion :

Less FBP:

Less CRC:

Less MN:

I n - S t a t e  Popula t ion :  

A va i lab le  Beds I n - S ta t e :

* U n - t r i p l e  Bunk
YKCC:

* Close Small FCC
Dorms:

* Close LCCC Dorm:

* l ln-double Bunk
C el ls  ai PCC:

flew Palmer 
M i niimiiii:

New Unit t o r  
Long-Term Women:

2nd Half of SCCC:

A va i lab le  Beds Less 
I n - S t a t e  Popu la t ion :

Rev. 11/14/39 
Correc ted  Copy

6 / 8 9 1 2 / 8 9 6 / 9 0

260 6 2 8 4 4 2 9 2 2

95 75 75

200 2 0 0 2 0 0

5 5 5

23 06 2 5 6 4 2 6 4 2

25 16 2 5 1 6 2 5 1 6

+ 2 1 0  -  4 8  - 1 2 6

* Unable to  c lo se  any beds 
due to i n c re a s in g  p r i son  
popula tion

BEDSPACE

1 2 / 9 0 6 / 9 1 1 2 /9 1 6 / 9 2 1 2 / 9 2 6 / 9 3 1 2 / 9 3

3 0 0 0 3 0 7 8 31 5 6 32 34 3 3 1 2 3 3 9 0 34 6 8

75 75 75 75 75 75 75

2 0 0 25 0 2 5 0 250 2 5 0 25 0 25 0

5 5 5 5 5 5 5

2 7 2 0 2 7 4 8 28 2 6 2904 2 9 8 2 3 0 6 0 3 1 3 8

2 5 1 6 25 1 6 25 1 6 2 5 1 6 2 6 7 6 29 9 6 2996

120

40

3 2 0
2 6 7 6  2 9 9 6

- 2 0 4  - 2 3 2  - 3 1 0  - 2 2 8  + 1 4 - 6 4 -142



Alfl.Oca D e p a r tm e n t  o f  C orrection* .

T r e n d s  i n

A 1 o f i l r n
/ i i u u i v u  V y V i i V / V U U U U )

Rates of Incarceration * 
National Average vs Alaska

400 

300 

200 

ICO

1980 1982 19&4 19S6 1988

■ National Average. [13 Alaska

* Rate per 100,000 resident population 
Figures from Bureau of Justice Statistics, U.S. 
Department of Justice
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10 States with the largest percent 
increase in prison population 1980-88
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C
e
n
t  1 5 0

I
n
c  1 0 0  
r 
0  
a
a  5 0  
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0

P r i s i o n e r s  p e r  1 0 0 , 0 0 0  r e s i d e n t s
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10 States with the highest incarceration
rates in 1988

5 0 0  

4 0 0  

3 0 0  

2 0 0  

1 0 0  

0

P r i s i o n e r s  p e r  1 0 0 , 0 0 0  r e s i d e n t s



Inmate Offense Catagories
December 31, 1988

V i o l e n t  O f f e n s e s  

S u b s t a n c e  A b u s e

P r o p e r t y  O f f e n s e s  

All O t h e r s



Department of Corrections
Operating Budget FY 1983 to FY 1989

in Millions of Dollars
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Ranking the Nation's 
Most Punitive and 
Costly States By James Austin. Ph D and Marci Brc\

HIGHLIGHTS
T h is  is su e  of NCCD FO C U S rep re sen ts  
t h e  s e c o n d  a n n u a l  'R a n k i n g  th e  
N a tio n 's  M ost P u n itiv e  S ta te s  '< The 
U n i te d  S u ite s , now w ith  m ore  th a n
6 2 5 ,0 0 0  in m a te s  in p rison , h a s  long 
b e e n  recognized  as a co u n try  th a t  im ­
p r is o n s  a  la rg e  portion o f its  popu la tion  
S in c e  19S0. th e  n a tio n 's  im p riso n m en t 
r a t e  h a s  n e a rly  do u b led  * P re sen tly , 
o v e r  40 s ta te s  a re  u n d e r  som e form of 
l i t ig a t io n  re la ted  to crow ding  o r uncon­
s t i tu t io n a l  conditions o f confinem ent

T h is  s u rg e  in th e  n u m b er of in m a te s  h as 
b een  in te rp re te d  by som e as a n  ind ica­
tio n  o f a  m ore p u n n v e  a t t i tu d e  tow ard 
th e  c rim e  problem  t h a t  ch a rac te riz e s  
th e  p o litics  of co n tem p o rary  crim inal 
ju s t i c e  P u n itiv e  a t t i tu d e s  h av e  tr a d i­
t io n a lly  been  cited as th e  reason  ce rta in  
s t a t e s  a n d  reg io n s  h a v e  h ig h e r  im ­
p r is o n m e n t ra te s  th a n  th e  n a tio n  as a  
w hole.

A s s t a te s  respond  to  th e  p re ssu re  of 
o v erc ro w d in g , m ore a tte n tio n  is being 
p a id  to com paring  s t a te s  in te rm s of 
th e i r  u se  o f o th e r  fo rm s of contro l in 
a d d it io n  to  prisons. A nd, s ta te s  a re  also 
co n ce rn ed  whth the  h igh  costs o f these  
s y s t e m s  S ta t e  a n d  f e d e r a l  p r iso n  
p o p u la t io n  d a ta ,  th e  m o s t o b v io u s 
m e a n s  of ca lcu la tin g  co m p ara tiv e  im ­
p r is o n m e n t ra te s , re f lec t only  a sing le  
com  p o n en t o f a  ju r isd ic tio n 's  co rrec tio n ­
a l  s y s te m  a n d  e x c lu d e  o th e r  f a r -  
r e a c h in g  form s of in ca rce ra tio n  and con- 
t io l ,  in c lu d in g  ja ils , ju v e n iie  faciliues, 
a n d  p a ro le  and  p roba tion .

F c r  th e s e  reasons, th e  do m ain  o f prison 
c o n tro l m u s t be e v a lu a te d  in re la tio n  to, 
a n d  in  m an y  cases a s  o v e rlap p in g  w ith .

th e  con tro l exercised  by o th e r co rre c ­
tiona l con tro l sy s tem s T h is  h a s  becom e 
a ll th e  m ore obvious in  recen t y ea rs , a s  
m an y  s ta te s ,  facing  c r is is  s i tu a t io n s  in  
th e i r  p r iso n s , h av e  p laced  m an y  o f­
fen d e rs  in a w ide  v a r ie ty  of n o n -p riso n  
co rrec tio n a l s e ttin g s

T he  m a jo r fin d in g s  of th is  rep o rt a re

• '  .a tion ’su s e o fp r is o n s ,ja i ls  p ro b a ­
tion an d  paro le  con tinues to grow a t  
record levels M o re th a n o n e o u to fe v e ry  
100 persons a re  u n d e r th e  control o f th e  
crim inal ju s tic e  sy s tem .3

• W ash in g to n . D C , r a n k s  nu m b er one  
in  a l l  f o r m s  o f p u n i s h m e n t  a n d  
c r i m i n a l  j u s t i c e  e x p e n d i t u r e s  
D esp ite  an  en o rm o u s in v es tm en t in  
c r im in a l  j u s t i c e  a g e n c ie s ,  p o lic y  
m a k e r s  h a v e  re c e n t ly  ch o sen  th e  
n a tio n 's  cap ito l as th e  s ite  for fu r th e r  
in v e s tm e n t  in  m o re  in c a r c e ra t iv e  
policies.

• T h e  S o u th  c o n tin u e s  to h a v e  th e  
h ig h e s t reg ional im p riso n m en t r a te  
a n d  th e  h ig h e s t  to ta l con tro l r a t e  
H o w e v e r ,  t h e  W e s t ,  fu e le d  b y  
d ra m a tic  in c rea se s  in  C aliforn ia , h a s  
th e  h ig h es t reg ional to ta l in c a rc e ra ­
tion  ra te  t in c lu d in g ja i ls  and  ju v e n ile  
fac ilities, a s  well as prisons).

• In 1987, it co st each  m an , w om an, a n d  
ch ild  $211 p e r y e a r  to  fund s ta te  a n d  
local c rim in a l ju s tic e  system s. T h is  
fig u re  co m p ares  w ith  $95 in 1979

• T h e re  is a  s tro n g  co rre la tion  b e tw een  
r a te s  o f c rim in a l ju s tic e  e x p e n d itu re s  
a n d  c rim e ra te s . S ta te s  th a ts p e n d  th e  
m o s t on c r im in a l ju s tic e  h av e  th e  
h ig h e s t c rim e  ra te s . D espite a  c o n ­
tin u in g  in c rea se  in  ex p en d itu re s  for 
c rim in a l ju s tic e  agencies an d  in  th e

u se  of fo rm al p u n ish m en t, c rim e  ra te r  
c o n tin u e  to esca la te .

IMPRISONMENT VS.TOTAL INCARCERATION RATES
T h e  m ost com m only  used gauge of th e  
lu n itiv e  n a tu r e  of a s ta te  or g eog raph ic  

reg ion  is th e  im p riso n m en t ra te . T h is  
r a te  ty p ica lly  re fe rs  to the  n u m b e r c:' 
p e rso n s  in  p riso n  on a  g iven day. p e r
1 0 0 .000  s t a t e  p o p u la tio n  S o u th e rn  
s ta te s  h av e  h is to rica lly  had th e  h ig h es t 
leve ls o f im p riso n m en t in th e  co u n try  
w hich  h a s  b een  in te rp re te d  by som e ex 
p e r u  a s  re f le c t in g  th e  c o n se rv a tiv e  
po litical an d  social va lues of th a t  region

T a b le  1 sh o w s the  ra te s  o f im p riso n ­
m e n t for th e  50 s ta te s  and  W ash ing ton  
D C. A m o n g  th e  15 s ta te s  w ith  th e  
h ig h e s t r a te s  o f im prisonm en t. 11 w ere  
S o u th e rn  s ta te s  t includ ing  W a s h in g :: .i 
D C .)  T he ta b le  a lso  show s th a t the 
S o u th e rn  reg ion  had  th e  h ig h es t im ­
p r iso n m e n t r a te  followed by th e  W es- 
M id w est a n d  N o rth ea s t. A m ong th e  15 
s ta te s  w ith  th e  low est ra te s  o f im p riso n ­
m e n t, seven  s ta te s  w ere  in th e  N o r th ­
e a s t  and  six  w ere  in  th e  M idw est

O v era ll, s t a te  ran k in g s  for im p riso n ­
m e n t  v a r ie d  l i t t l e  from  la s t  y e a r 's  
rep o rt, w h ich  used  1986 d a ta . H ow ever, 
a  few  s t a t e s  show ed  s ig n if ic a n t in ­
c re a se s  o r d ec reases  in  th e ir  im p riso n ­
m e n t r a te  be tw een  1986 and  1987 I n ­
te re s tin g ly , W ash in g to n , D C . w hich 
h a s  th e  h ig h e s t im p riso n m en t ra te  in 
th e  n a tio n , increased  its  im p riso n m e n t 
r a te  from  1,078.4 in  1986 to 1,197 4 p e r
100.000 in 1987. A laska is second w ith  
a  r a te  o f 481.5  per 100,000 an d  rep laces
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Table 1: Imprisonment vs. Incarceration Rates

Rkfdl State
1967

Population*
1 917

1
\

0 c
Alaska De lav* re

4 Me vadLa
3 South Carolina
4 Lou I tiara
7 Arlion*
1 Ala beau
9

10
CaereU 
Maryland

u Oklahoma
If Florid*
1) Barth Carolina
14 Mississippi
13 Michigan
14 California17 lAAJU
11 Connect leut
19 Tiaai
20 Raw Tort
21 Arkanaaa
22 Virginia2) Ohio
24 Missouri
23 Sava il
20 Oregon27 Indiana
28 Vyo*LAg29 Maw Jersey
10 Maw Meelco
11 IIIInoia
12 South C*kota
13 Tannaaaaa34 Idaho
13 Ian lucky
34 ho n tana37 Colorado
34 Rhode I a land
19 Vanoont40 Pennsylvania41 Vaihlnatcn

Aebrajka42
43 wiaconaln44 Utah
43 Maine
44 Massachusett a47 Iowa
4* Maw Raapahirt49 Watt Virginia 

Morth DaJtota30
31 Minnesota

19*7 Iti©f *. iorvn«nt Persons Jail
f t laontra *a ii“ * Rank St ata in Jail** Rate**'

7.448 ..197 . 1 D C 1.671 269 1
1.326 *61 3 » Nevada 1.925 191.1
2.9)1 *33 ! 3 Lou i a I ana 10.300 2)0. •4 4)4 440 1 4 Alaska 0 ♦ 012.664 )49 1 3 Cal i/o m ia 60.602 219.7

13.173 144 1 6 Aruona 3.1)7 131.7
10.9*8 22) 1 7 South CarolLna 3.473 107.212 627 314 2 8 Florid* 24.102 204.6II.373 296.3 9 Telawart 0 ♦ 013.447 297.0 10 Ceorg la 9.304 132.79.4)9 294.6 11 Alahaa* 4.326 103.912.443 269 9 12 Maryland

Tannaaaaa 4.9*5 109.917.249 269 0 1) 10.314 216.36 1)1 240 2 14 Ok l shape* 2. 7)4 13-3321.679 229 6 I) Tt aai 23.433 139.644.973 242 .1 i i Virginia 7.73* 131.03 181 2)7 5 17 Hev Jarsay 13.107 170.*7 311 2)3 9 11 Haw Yorh 23.691 1)2.916 121 211 2 19 Michigan 1.347 92 9C*0.6*2 229 I 20 North Carol ina 3 . 360 83.693.**! 22 7 9 21 Kansas I 914 77 )011.321 223 6 22 Ohio 6. 729 80. 9424 2*0 1 2  4 6 2) Arkansas 1.912 12 H11.337 
2.266

222 6 24 Ortgon 2.419 90 4)209 4 23 MliaiaaIppl 1.01* 38. 783.*62 201 2 26 Indiana 4.710 63 1310.827 193 8 27 New Haxlco 1.42* 93 19*0 191 6 26 Wyoaina 
! 11 InoT a

377 76 9313.662 W8.I 29 12,616 10*. 92.646 176.3 30 Mu sour i 2.134 33.9219.830 171.4 31 Kentucky 4.696 113.9I. 133 7.624
160 1 
137 0 32

3)
Washington
Colorado

3.2*1 
3. 79) 116.)

113.01.482 148.3 )« Viicons in 3. 730 119.63.471 146 8 33 Pennsylvania 13.193 110.31.187 146 7 36 Connect leut 0 ♦ 0* 801 143 9 37 South Okhota 294 41 461. 429 144 9 36 Montana 412 30. 92739 138 3 34 Idaho 6)0 63 1216.267 136 3 40 Hawaii 0 «• 06.1)1 133 1 41 Nebraska 1.174 73 632.364 1)0 9 42 Iowa 2.736 96 546.001 124 8 4) Massachusetts 4. 740 60 93i . l l f 112* 44 Utah 1.066 63 431.326 111 9 43 Maine 372 • 1 166.238 136 3 44 New Saopshire 607 76 342 86) 101 0 47 Rhode I a I and 0 ♦ 0667 82 0 46 Minnesota 3.106 7) 131.461 77 0 49 West Virginia 1.134 60 1)4)0 64 0 30 Venaont 0 * 02.346 60 0 31 North Dakota 243 36.43

1917 
Juveniles 
in Cuato4 ?

Total 
*rvcarc*rat Ion 

IU n«»«

KICTCP

so o n
VIST
MIDWEST
NORTHEAST

TOTALS 20.399
* Total population in thousands

622
323Is*

1.007
1.4234.411S.Ill 
4.011 1.222 
4.333 
3.27} 

12.0231. 411
2 123 
9.20027.113 
2.471 
3.211 

11.719 
17.123 
2.36* 
3.904 

10.7*4 
3.103 
1.0*3
2. 724 
3.331

490
7.172
1.300

11.382709
4.133 99*
3.727 

109 
3.291 

961 341 
11.931 
4.31* 1. 394 
4.107 
1.460 
1.1*7
3 1332.134 
1.037 
1.197

1724.241

*3.1*3
49.699
39.33130.277

221.392
111.719
111.093
81.903

3)3.309

264 2 
224 I 
166 6
176 6
219 I

BBIMS
VIST
SOUTH
NORTHEAST
MIDWEST
TOTALS

63.320 
117.733 

36 113 
32.473

309 843

167 4 
140 4 111 6 
I* 3

127 3

41) 1 5)1 0
4*2 479 )

1.02* 39* 6
. I 71 313.4
14.712 313.11.019 303 1
• 711 497.9
2.311 491.7
. I f f 4*1.4
1.338 472.*604 4)9 1
1.032 *29 41.03* 395.0446 391.*
2.421 3*5 3
1.436 3*1.4
1,997 374 9
2.22* 374.3
1.116

H U812676 3*213.126 })*. 7
249 321.4
392 313.4333 312.3

1.320 304.*
491 304.3
173 30*. 1

1.930 297 0
*13 294.3107 2*9.1

1.13A 274.330) 276.2
6*4 23* . 7

) .103 234.1227 241.0
22* 211.7
221 223.*117 22) 3
149 223 2
274 221.7
427 2126
212 191.1
217 16* 1
214 17*. 1
124 170 . 3
103 133 6.4* |3*1141 143 313 141.2
69 110. 7

19.963
13.333 
6 223 11.941

33.303

4)2.7 
422 6
300 I 
293 1
366.4

•• A v tri|i dally ja il  populations for 1967 are estimates drawn fro* published reports and phone c a u l  to .nd.vtdual state officials
••• Par 100.000 total population (1907>. as reported in the 1987 UC*.

•••• fieaber of parsons in prison, ja i l ,  and Juvenile fa c ili t ie s  per 100.000 total population (1987)
s In the states of Alaska. Connecticut. Delaware. Hawaii. Rhode Island and Varannt. which maintain combined prison ind »ail » s te ss . a ll Inches are accounted for in the prison figures

Nevada as the state with the highest 
imprisonment rate. However, Alaska’s 
high ranking is misleading as its prison 
figures include persons awaiting trial or 
serving short sentences. In most other 
states these inmates are counted in jail 
populations.
To correct for this bias, we created a 
'to ta l incarceration rate" which in­
cludes prison and jail populations and 
juveniles in custody.4 When the states 
are ranked according to this criterion, 
the West replaces the South as the 
nation’s leader with a rate of 432.7 per 
100,000. Nevada reassumes its number 
one state ranking, and D.C. continues to

have the highest rate of incarceration 
(four times the national average). 
California’s dramatic increase in prison, 
jail and juvenile facility populations is 
the main reason the West has taken the 
lead in incarceration. Since the previous 
NCCD report, California added about 
6,500 inmates to its prison population, 
more than 19,000 inmates to its jail 
population, and 2,100 children to its 
juverr’e facilities.
When the total incarceration measure is 
compared to the imprisonment rate, sig­
nificant changes occur among the states 
with respect to their national ranking 
Tennessee, for example, moves from 33

to 13 in total incarceration, in part 
because the state houses many state 
prisoners in local jails due to a consent 
decree restricting prison populations. 
The same phenomenon also explains 
increases in rankings for other states 
including New Jersey, Texas, and 
Louisiana.
Connecticut, on the other hand, moves 
down to a rank of 36 for total incarcera­
tion compared to a rank of IS for 
imprisonment. S im ilar declines for 
other states, such as Hawaii, Rhode 
Island and Vermont, simply reflect that 
they also have consolidated ja il and 
prison systems.



1 but have not addressed other elements of sen-
2 lencing decision making. Florida's prison sen­

tencing guidelines are undermined by severely 
overcrowded prisons that have necessitated 
wholesale early release of large numbers of 
inmates.

Allhough no single state has structured com­
prehensively its sentencing policy and correc­
tional resources, the experience of those that 
have tried illustrates the promise and poten­
tial of this pioneering public policy effort. This 
paper attempts lo (1) review ‘se goals of struc­
turing statewide sentencing policy, (2) describe 
the scope and agenda lhat must be tackled, 
and (3) discuss practical and political issues 
involved in creating a commission.

The Goals of Structured Sentencing
The most common and most important goals 

of structured sentencing are to:
I Ensure uniformity in sentences and 

eliminate insupportable disparities based 
on race, genoer, or socioeconomic 
factors:

I Increase the severity of correctional 
sanctions in direct proportion to the seri­
ousness of the offense and the criminal 
history of the offender;

a Guide judicial decision making while 
proving adequate opportunities for the 
exercise of discretion when substantial 
and compelling circumstances exist;

I Reassert legislative control over sentenc­
ing policy in a coordinated and compre­

hensive way, as opposed to a piecemeal 
approach;

■ Coordinate Ihe full range of criminal 
sanctions from fines and probalion 
supervision in the community to total 
confinement; and

■ Coordinate sentencing policies wilh cor­
rectional policies and resources.

In a state where these goals are broadly 
shared by the various actors and institutions 
involved in sentencing, a commission repre­
sents a promising vehicle to achieve structured 
sentencing. What follows is a step-by-step 
description designed to help legislators in 
drafting legislation to establish a sentencing 
commission.

A COMMISSION ON STRUCTURED
A commission to structure sentencing policy 

is created and overseen by the legislature as a 
means of developing a comprehensive policy. 
Once a sentencing policy is established, the 
commission's role shifts to monitoring the 
effect of sentencing policy on correctional 
facilities and resources and to advising the 
legislature on changes and modifications in 
sentencing policy.

SENTENCING
gated in administrative rules. In Minnesota, the 
initial guidelines were established by rule, bul 
all modifications musf be reviewed by the legis­
lature before going into effect. Most sentenc­
ing experts agree that voluntary judicial 
guidelines are not an effective means of 
implementation because they are advisory in 
nature and lack the mandating force of legis­
lative policy. [8, p. 98, and 1, p. 171]

The commission approach offer? the advan­
tage of managing some of the rough-and- 
tumble politics and potential demagoguery sur­
rounding sentencing issues. A commission 
also provides a vehicle through which all the 
necessary parties— legislators, judges, correc­
tions officials— can participate equally and 
cooperatively.

The product of the commission's delibera­
tions can take different forms, depending upon 
a state's tradition of separation of powers. In 
Washington, the sentencing commission's 
recommendations were submitted to the legis­
lature and adopted by statute. In Oregon and 
I ouisiana, the sentencing policy will be promul-

Slatutory enactment has the strongest legal 
standing and has the advantage of legislative 
review of both the substantive policy as well 
as the all-important financial implications on 
corrections resources. Although the adminis­
trative rules process means a more passive 
and limited legislative review, it may minimize 
the danger of piecemeal amendment or limit 
the politics of emotion aimed at selected parts 
cf the sentencing policy. More important, the 
administrative rules process cannot deal with 
allocation of resources to implement a sentenc­
ing policy.

Legislators interested in establishing a 
commission on structured sentencing must not

only draft the legislation setting forth the scope 
of work and operating details but also foster 
the necessary environment of interbrancn 
cooperation.

Creating the Right Climate
Sentencing policy requires an interbranch 

effort built on appreciation for the unique role 
that each branch plays in sentencing. Constitu­
tionally and practically speaking, statewide 
sentencing policy can be established only by 
the legislature. Clearly, however, judges nave 
the most experience and direct involvement 
with Ihe day-to-day application of sentencing 
policy to individual cases. Corrections adminis­
trators. prosecutors and defense lawyers, 
parole officials, and the public also have real 
and vital interests in sentencing and, therefore, 
must have a role in the commission process

An interbranch partnership is required 'or 
several reasons. Judicial guidelines alone ‘ac* 
the enforcement needed to ensure compliance 
and cannot address questions of financia and 
space needs resulting from sentencing pc cy 
Executive branch innovations at best can only



structure parole decision making or make limit­
ed cnanges within available criminal justice 
resources. Legislative action can mandate and 
coordinate statewide policy, but legislative 
initiatives pursued without judicial support and 
involvement will likely be stillborn in the 
implementation process.

Sentencing policy and procedure represent 
a unique area of substantive law that sharply 
magnifies the special relationship between the 
legislature and the judiciary. Oregon Attorney 
General David Frohnmayer, writing in a 1986 
issue of State Government, notes that courts 
are not as well suited as the legislature or the 
executive branch to resolve major issues of 
public policy, yet Ihe requirements of legal 
inierpretation inescapably lead to creation of 
laws. Moreover, he argues that legislatures 
invite judicial activism by the prodigiousness 
of their lawmaking and the tendencies toward 
overly vague language and broad delegations 
of power. The tension between judicial and 
legislative roles has been dramatized in many 
substantive areas of law but is heightened in 
sentencing since it represents a major judicial 
function. The challenge for legislators interest­
ed in sentencing reform is to recognize and 
channel the institutional tensions creatively.

Defining the Scope of Work
The legislature defines Ihe scope of sludy 

and work of a commission and, by so doing, 
can enhance or handicap the likelihood of suc­
cess. If the legislature fails to mandate a com­
prehensive approach, then a commission can­
not be faulted for recommending a piecemeal 
> olicy. II the legislature directs the commission 
to look only at sentencing ; jmmitments to 
state prisons and not the full range of correc­
tional sanctions, then the concerns of local 
governments and the availability of community- 
based sentencing options may not be ade­
quately considered.

The most common problems involving the 
scope of work stem from three primary issues. 
First, sentencing guidelines should consider the 
full range ol correctional sanctions from prison 
incarceration to community supervision and 
lines Most ot the early guideline experiments 
tocused little attention on intermediate and non­

imprisonment sanctions, even though three out 
c( four offenders are sanctioned in the com­
munity. More recent commission efforts (e.g., 
in Louisiana and Oregon) are attempting to 
build sentencing scnemes that take into 
account me use ana availability of local jails, 
residential treatment programs, probation, and 
community service Absent specific guidelines 
structuring the imposition of non-imprisonment 
sentences, the potential for disparate and dis­
proportionate sentences is great, and the ability 
to plan for and develop needed community 
resources is limited.

Correctional resources are not uniformly 
available in each com munity; some locales are 
rich in program options while others are lack­
ing. Furthermore, since jails and many com­
munity-based correctional programs are locally 
funded, a comprehensive state sentencing 
policy must address state and local finance 
issues. Failure to address the full range of sen­
tencing sanctions virtually ensures inequities, 
according to Kay Knapp, director of the Insti­
tute for Rational Public Policy, Inc.

Second, legislatures should give their com­
missions specific directives as to Ihe extent to 
which they need to take into account existing 
constraints on correctional resources. They 
should also require sentencing commissions 
to report on the short- and long-term fiscal 
impacts of their proposed guidelines. For 
example, the recently enacted enabling legis­
lation creating the Kansas Sentencing Commis­
sion states, "In developing its recommended 
sentencing guidelines, the commission shall 
take into substantial consideration current sen­
tencing and release practices and correction­
al resources, including but not limited to the 
capacities of »ocal and state correctional 
facilities."

Where commissions are not required to con­
sider existing constraints on resources, they 
may oromuigate guidelines that result in the 
need for a substantial increase in new prison 
construction W k le this may oe an acceptable 
outcome m some states, meet are already 
struggling to deal with existing prison crowd­
ing and cannot afford 10 enact policies that fur­
ther exacerbate the problem. Pennsylvania is

an example of a state that enacted guidelines 
that resulted in the imprisonment of more 
offenders lor longer periods of time. Adopled 
in 1982, Pennsylvania's minimum sentencing 
guidelines contributed to increases in the per­
centage of convicted offenders incarcerated 
and average prison sentences. [8, p. 69]

Third, sentencing reform should not be con­
fused (and therefore not combined) with crimi­
nal code revision. Some states that have tried 
to accomplish code revision within the context 
of a sentencing commission have found their 
efforts stalled. Most recodification efforts are 
guided by the Model Penal Code, which refect­
ed the philosophies of the 1940s and 1950s 
when "indeterminate" sentencing was Ihe 
norm. While Ihe model code establishes a 
common vocabulary and consistent logic 
within criminal statutes, it is wholly inadequate 
in the process of addressing modern sentenc­
ing reform. [4, p. 49]

One significant stumbling block of the Model 
Penal Code is its classification system of 
offenses (three felony punishment classes, two 
misdemeanor classes, and one violation class). 
States that have developed sentencing guide­
lines typically end up with more refined distinc­
tions of offense seriousness. For example, 
Minnesota's guideline system ranks 10 offense 
severity levels, not including first degree 
murder, which carries a mandatory life sen­
tence. Washington established a 14-tier rank­
ing of offense seriousness. The more refined 
rankings weight factors such as type and extern 
of harm, culpability, and victim vulnerability.

The second major problam presented by the 
Model Penal Code is its focus on "worst case" 
behavior and assigning an appropriate maxi­
mum penalty. Most sentencing guidelines, as 
a practical matter, reflect "usual case” penal­
ties with • jeouate provisions for judges to 
increase the sanction in light of aggravating cir­
cumstances. The "usual case" approach aiso 
allows judges to base sentencing on the 
offender's actual behavior in the srime rather 
than the offense for which he was convicted. 
(For a detailed discussion of these problems, 
see Tonry's "Sentencing Guidelines and the 
Model Penal Code" [9])



H Setting the Agenda of Policy Choices
The enabling legislation should spell out Ihe 

major issues to be addressed by the commis­
sion. Key policy issues include:
■ Ranking offenses (including attempts, 

solicitations, and conspiracies) by 
degree of seriousness;

■ Determining the role of and measuring 
criminal history as a factor in sentencing;

■ Defining a dispositional policy that deter­
mines which offenders are confined in 
slate prisons and which are sanctioned 
in other ways (i.e., cuslodial dispositions, 
fines, restilution, and probation);

■ Establishing Ihe length of sentences 
(prison and otherwise) and the extent of 
other stipulated penalties of community 
service or tines;

■ Developing policy and procedures 
governing when a judge may depart 
from the guidelines to order a more or 
less severe sentence; and

■ Structuring policies and procedures (for 
example, plea bargaining agreements or 
parole decisions) to ensure consistency 
in all aspects ol sentencing policy.

Within each of these six policy areas, a com­
mission will face many diverse and complex 
questions. A brief discussion of some of the 
queslions a commission will confront follows.

Ranking Ihe Gravity of Different Offenses. 
A commission must develcn a consensus hier­
archy of criminal activity. In effect, a commis­
sion makes a collective judgment about what 
crimes are least serious or most serious and 
therefore deserving of harsher punishment. At 
a broad policy level, the rankings reflect judg­
ments about harm or potential harm to the vic­
tim or community, the culpability of the 
offender, and physical injury to the victim. A 
commission may choose to make case-level 
differentiations as well. For example, the pro­
posed Oregon crime ranking subdivides drug 
offenses using factors such as the type of sub­
stance involved, the intent to generate substan­
tial profits, and the connection, if any, to an 
organized trafficking operation.

The Role of Criminal History. Commissions 
typically develop a scoring system to assign

a numerical weight to offender characteristics 
including prior felony and misdemeanor con­
victions, juvenile record, and probation or 
parole status at the time of the offense. Other 
considerations may include: Should offenses 
against people and property offenses be 
weighted differently? Should extended periods 
of crime-free behavior diminish the weight 
given to old convictions? How should multiple 
convictions arising out of a single incident be 
counted?

The rankings of offense seriousness and 
offender characteristics are usually displayed 
on a two-dimensional grid, yielding a matrix on 
which sentencing policy can be based. Next 
the commission must deal with the two major 
policy issues that drive prison populations and 
other correctional resources: (1) the disposi­
tional policy or, more simply put, what sen­
tences (prison, '''"ibation, or otherwise) are 
most appropriate it which offenders, and (2) 
the durational policy or, in other words, ho.v 
long or how extensive a sentence should be 
given lor a particular offense and to tne 
offender. In effect, the commission draws lines 
through the matrix to represent when an 
offender will be sanctioned in the community 
or in prison and assigns time periods to each 
cell within the matrix. The designated time 
period in each cell is usually termed the 
"presumptive sentence." the sentence pre­
sumed to be most appropriate. (See Figure 1.)

Dispositional Policy. A commission makes 
fundamental philosophical judgments about 
how much weight to give to offense serious­
ness and criminal history when choosing a sen­
tencing option. A "just-deserts" policy 
emphasizes offense seriousness and mandates 
a sentence based on the offense with little 
regard to prior criminal activity. Conversely, a 
policy aimed at incapacitating repeat offenders 
would give much greater weight to criminal 
history.

In Minnesota, when establishing an in/out 
policy for the use of imprisonment, the guide­
lines commission initially identified those 
offenses for which imprisonment should 
always or never be recommended. Using infor­
mation on past sentencing practices, the com­

mission could project the population impact of 
Ihe different weightings of offense seriousness 
and offender history on prison capacity— the 
more punishment-oriented the policy, Ihe 
higner the commitments to prison. In addition, 
the commission weighed the political implica­
tions of different in/out policies. [7, p. 82]

As a practical matter, developing a disposi­
tional policy will not deviate from past judicial 
sentencing practices in the vast majority of 
cases. Where new guidelines deviate Irom past 
practice, however, the debate is likely to be 
quite sharp and focused on fundamental 
philosophical issues.

Durational Policy. A commission articulates 
specific confinement periods and Ihe extent or 
severity of other sanctions. Because structured 
sentencing substitutes shorter "real-time" sen­
tences for symbolically longer indeterminate 
sentences, the durational policy attracts con­
troversy even when it closely resembles actual 
judicial practice.

Some of the questions involved in the dura­
tional policy are: Should a single, fixed sen­
tence be provided or a sentencing range? To 
what extent should prison capacity constrain 
the development of sentence lengths? How 
should sanctions other than prison be weight­
ed and what tradeoffs allowed when a com­
munity has limited correctional alternatives? 
Should fines be graduated according to the 
offender's ability to pay, and when should lines 
be allowed to substitute for custodial options 
or community service requirements? When 
multiple convictions are involved, how should 
concurrent or consecutive sentences be cal­
culated? How should post-imprisonment super­
vision be calculated?

Several states are exploring one promising 
approach to incorporating community correc­
tions into dispositional and durational policy. 
The approach involves two elements, (i) a 
refinement ot sentencing guidelines to include 
different levels of probation sentences, and (2) 
a system of exchanges or equivalencies 
among various non-imprisonment sanctions 
ror example. Oregon's proposed sentencing 
guidelines establish tnree probation levels for
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which a maximum number ol jail days can be 
ordered (i.e., 30, 60, or 90 davs) and a maxi­
mum amount of time (measured in "custodial 
units") in other community programs can be 
required. The guidelines also establish equiva­
lent custodial units— one day of jail confine­
ment or residential treatment is considered 
equal to two days of home arrest or electronic 
surveillance. Eight hours of community service 
would be equivalent to one-third of a day of 
jail confinement or residential placement. 
Depending upon the availability of local 
resources and the circumstances of the 
offender, a judge could order any combination 
of jail confinement, community service, cus­
todial treatment, work release, or restitution 
within the allowance of custody units specified 
in the guidelines. A judge is not limited in 
imposing additional conditions of probation that 
do not involve custody of the offender.

Departure. Structured sentencing plans typi­
cally proviae a means for judges to deviate

from the prescribed sentence and order a less 
or more stringent sentence due to mitigating 
or aggravating circumstances. In developing 
a departure policy, a sentencing commission 
deals with both substantive criteria and stan­
dards for departing from the presumptive sen­
tences and procedural requirements that must 
be followed.

Examples of departure criteria include men­
tal capacity, deliberate cruelty, extreme vulner­
ability of the victim, Ihe offender's role in the 
crime, and cooperation with the investigation. 
In Minnesota, the commission also developed 
a list of factors, primarily demographic and 
socioeconomic, which should not be used as 
the basis for departures.

Departure procedures may reqjire a sen­
tencing evidentiary hearing, written justification 
of departure, appellate review of departures, 
and limitations on extent of departure.

Reiated Policies era Procedures - :cr-ri5- 
sicn may need to propose additional eg s a- 
tion :o reallocate sentencing autnorty to 
implement a structured sentencing policy Per 
example, m a bill enacted this year estaoiisn- 
mg a slate sentencing commission, tne Kan­
sas Legislature specifically directed me 
commission, in its report to the legislature to 
make recommendations regarding wnetner 
there is a continued need for and what'S me 
projected role ol. il any. the Kansas parole 
board and whether the policy of allocating 
gooo time credits lor the purpose of determin­
ing an inmate's eligibility for parole or condi­
tional release should be continued (Kansas 
Senate Bill No. 50.1989 Session)

Statutory enactment to establish appellate 
review may oe necessary Washington s guide­
lines include standards to limit the discretion 
of prosecutors on charging and plea bargain­
ing Minnesota's guidelines (and Oregon's pro­
posed guidelines) outline how orobation 
revocation is to be coordinated with sentenc­
ing guidelines. In sum. the commission must 
ensure coordinated procedures that rei..,orce 
the goals of sentencing equity and systemwide 
uniformity.

Some or all of these issues may be neces­
sary to detail in the enabling legislation to frame 
the scope and agenda of a sentencing 
commission.

Organizing a Commission
A commission acts on behalf of the legisla­

ture to develop a consensus sentencing policy 
that is politically salable and can be implement­
ed, monitored, and enforced. The commission 
noi only recommends substantive policy but 
also facilitates political tradeoffs and com­
promises. The commission in many ways has 
to act like a legislature; therefore, the compo­
sition. staffing, schedule, and procedures of a 
commission are important elements to be 
covered in enabling legislation.

Membership. The commission members 
must have the ability to work together on sen­
tencing policy issues as well as the capacity 
to build support and commitment for sentenc- 
ng policy among interested groups through-



out the state. Commission members may De 
selected because ot their ability to articulate 
and represent the concerns and views cl 
interest groups, but they also must be able to 
assume a statesman-like perspective, com­
promising when necessary on issues ol over­
riding system values and goals. (7. pp 
213-218|

The size ol different sentencing commis­
sions has varied from as lew as nine members 
(Minnesota, although later increased to 11) to 
as many as 21 members (Louisiana) No specif­
ic number holds any particular magic; how­
ever. a commission needs to be large enough 
to achieve broad-based representation liom the 
interested institutions and groups and yet small 
enough to be abla to (unction effectively as in 
a consensus-building process.

Because of the need for interbranch partici­
pation, the membership typically includes legis­
lators, judges (both from trial-level courts and 
from the appellate or supreme court), prose­
cutors. defense attorneys, law enforcement 
officers, probation and parole officers, correc­
tions administrators, and public members. 
Whether the commission has direct legislator 
members or other forms of legislative partici­
pation will depend upon the state tradition and 
specific constitutional provisions governing 
separation of powers. Membership may be 
designated by specific position, for example, 
the state attorney general, or by general 
description. Limiting the number of specifical­
ly designated positions allows the appointing 
authority greater latitude to select members for 
other desired charactenstics such as availabil­
ity. flexibility, â d commitment to sentencing 
reform.

Length of term varies from two years (e.g., 
some Louisiana members) tc six years (e.g., 
in Tennessee), with most commissions using 
staggered terms. A minimum of two years is 
useful to provide continuity ol membership 
through the initial development of sentencing 
policy; the longer terms obviously provide 
more stability and continuity. Some experts 
argue against coterminous tenure because of 
Ihe potential for substantial turnover and dis­
ruption ol continuity. (7. pp. 208-209]

The method ol appointment will depend in 
irge pan on political tradition and constitutional 
:onstiaints in a state In designing the appoint­
ment process a legislator also must evaluate 
wnal method is most likely lo resull in mem­
bers who nave credibility and standing among 
me interested groups and can represent a pomt 
ol view witnout being indexible. Some stales 
rave reserved Ihe power ol appointments lor 
me governor re g . Louisiana and Washington). 
In Minnesota, tne chiel justice ol the supreme 
court makes all judicial app . ntments. and 
several states <ave reserved some appoint­
ments lor legislative leaders (e.g., Pennsylva­
nia, Tennessee, and New Mexico) Some 
stales specifically allow organized constituen­
cies, such as the tnai lawyers association or 
me judges conference, to suggest a list ol 
potential nominees (e g , Minnesota).

The commission chairmanship is a position 
akin tc that cl a legislative committee chair— 
providing leadership within the commissic- 
guiding decision making, forging diverse po^s 
ol view into a consensus, and being accoim:- 
able to the interests of the governor and me 
legislature. In most commissions, the chair ,3 
usually appointed by the governor. Direct 
appointment ol a chair usually means greater 
accountability and can ensure that the chair­
man shares ‘he same goals as key public offi­
cials. Eleclion has the advantage ol under­
scoring the consensus nature of commission 
decision making, but it may not necessarily 
result in the selection of the strongest or most 
effective chair.

Staffing and Support Resources. Given the 
need for extensive data analysis, sentencing 
commissions require an independent and 
professional research staff, supplemented by 
temporary staff during the six- to nine-month 
data collection stage. Policy analysis, com­
puter, adminislrative, and political skills are also 
required of Ihe staff to organize the commis­
sion's work, to structure the policy issues for 
commission resolution, to assist commission 
members with important conceptual and polit­
ical decisions, and to act as etlective liaisons 
with all three branches ol government and with 
state and local actors in the criminal justice sys­
tem. The number of stall will depend in part

upon me time frame m which Ihe commission 
must complete its work.

Data collection efforts are extensive, and 
sometimes easil" underestimated or poorly 
planned Commissions typically analyze dam 
from 30 lo 50 percent ol all criminal cases in 
a one- or two-year period, collecting Irom each 
case up to 100 pieces ol information dealing 
with demographic characterises, criminal his­
tory. court decisions, charging and convicting 
offenses, available dispositions ard correction­
al .esources, and more. Because of its fun­
damental importance, data collection cannot 
be skipped, but it can be mishandled For 
example, in developing voluntary judicial guide­
lines, commission staffs collected 220 vari­
ables on 5,117 cases in clonda and 132 
variables on 1,864 criminal counts in Maryland. 
One evaluator observed mat uie data collec­
tion efforts in both states uogged down and led 
to significant delays and robbed the projects 
ol time and resources for important activities 
such as support building, training, and im­
plementation procedures. (1, p. 164]

Data analysis programs usable on personal 
computers have been developed lo facilitate 
research and develop models lo forecast the 
financial and population implications of differ­
ent sentencing options in different correction­
al settings such as jail, community supervision, 
or prison. Software is available in the public 
domain, in other words, free ol charge.

Adequate time is necessary for stall and 
commission members to accomplish the task 
of policy development. A minimum of 13 
months is required, but up to 36 monlns may 
be a more desirable schedule. Most states 
have mandated a two-year schedule for 
development ol sentencing policy. Louisiana 
is unique in having no statutorily set deadline 
for reporting. As a practical matter, deadlines 
are useful for forcing policy choices and com­
promise. In addition, an extended study period 
may result in data being outdated before (hey 
are utilized.

The cost of undertaking a structured sen­
tencing project will vary, depending upon the 
size of the state. As a general rule, an annual



appropriation lor a small lo medium-sized slate 
ol $250,000 to $450,000 will be required, con­
tingent upon whether the commission is 
developing or monitoring ongoing sentencing 
policy, according to Knapp. Funds are used 
lor stall, equipment, travel, meetings, and 
administrative expenses. For example, the 
Washington sentencing commission received 
an appropriation of $391,000 in its first bien­
nium (1984 to 1986) ol operation and $558,000 
in its second biennium. New Mexico's sentenc­
ing commission is in the process of attempt­
ing to develop structured sentencing policy 
with a 1988-1989 appropriation ol $246,250. 
In addition to state appropriations, a number 
ol slates are receiving federal lunds and tech­
nical assistance through the Bureau ol Justice 
Assistance’s Structured Sentencing Program.

Process Considerations. The development 
ol a structured sentencing policy requires study 
of past practices but, more important, develop­
ment of a new consensus about appropriate 
punishments lor offenders. Consensus must be 
forged not only among the commission mem­
bers but also among those in the corrections 
community and the general public. In some 
states, sentencing commissions have fallen far 
short of the promise ol reform because of politi­
cal conflict within them. Other reform efforts 
have failed upon implementation because of 
pockets of resistance in the criminal justice sys­
tem. Therefore, the process used to develop 
the sentencing policy will contribute substan­
tially lo its credibility and political acceptance.

The decision-making style of the commis­
sion should be designed to maintain internal 
commitment to the process and Ihe work 
product. The nature of sentencing policy- 
reflecting a broad range of different and legiti­
mate perspectives— will require the incorpo­
ration ot different points of view and tradeoffs 
among the interested parties. An inclusive, 
consensus-building process is essential as 
opposed to a simple majority-rules voting 
procedure.

Subcommittees have proven to be an effec­
tive, necessary tool for organizing the work of 
a sentencing commission on several fronts 
simultaneously. Typically, subcommittees are

assigned the task ol overseeing data collec­
tion and identifying options, while Ihe resolu­
tion ol poncy questions is reserved lor the lull 
commission as a means ol underscoring the 
need lor omad consensus Louisiana has opt­
ed noi to use subcommittees, a choice that 
may require more time ol commission mem­
bers but aiso mey preserve the greatest degree 
ol cohesion in decision making.

External supp't-buildlng activities are 
essential and may include public hearings wilh 
participation by interested groups, open meet­
ings held in locations throughout the state, 
comments solicited on working papers, per­
sonal contact between commission members 
and key community leaders, ad hoc advisory 
groups, newsletters and interim reports lo dis­
seminate information. For example, the suc­
cess ol Minnesota's commission was in no 
small part furthered by "an aggressively open 
political process" including several rounds ol 
public hearings designed to disseminate infor­
mation as well as solicit public input. [6, p. 15]

Implementing and Enforcing a Sentencing 
Policy
The long-term effectiveness of structured 

sentencing policy can be summed up in four 
questions:
1 Does the policy have enforcement 

power?
■ Is the policy specific and clearly 

articulated?
■ Are resources sufficient to implement the 

policy?
■ Is there an ongoing mechanism to moni­

tor compliance and recommend changes 
in policy when necessary?

Legal Enforcement. The critical enforcement 
mechanism is appellate review— the process 
of appeals court review of judicial sentences 
that fall ouiside the presumptive sentence 
prescribed by the policy. Appellate review 
gives either the state or the defendant the right 
to appeal sentencing decisions. Traditionally, 
appellate review has teen limited to the legal­
ity of Ihe sentence imposed, but with structured 
sentencing, appellate review provides a means 
to judge the appropriateness of the sentence 
as well as judicial compliance with sentencing

policy The enabling stalutes lor sentencing 
commissions in Minnesota. New Mexico, Ten­
nessee, and Washington provided lor appel­
late review

Appellate review also provide., a means lor 
the development of case law on issues not 
addressed by the sentencing commission, 
however, case law may provide mixed results. 
[4, p 18] The case law resulting Irom appeals 
in Washington and Minnesota has primarily 
locused on the threshold, extent, and substan­
tive standards of departure. The experience ol 
these two states suggests that departure issues 
should be scrutinized by other state sentenc­
ing commissions.

Policy Clarity. The clarity of the sentencing 
policy in large part will determine whether it 
is self-enforcing. The more specific Ihe policy 
is, the easier it is for appellate courts to exer­
cise review. If a commission defers policy 
issues or leaves certain criteria vague or broad, 
then courts must develop a body of case law 
to provide the necessary guidance. But court 
review is always limited by the circumstances 
of a particular appeal and, therefore, is an 
inadequate mechanism for policymaking.

In addition, if Ihe sentencing policy is not 
comprehensive and fails lo structure all disposi­
tional choices and decisions affecting sentence 
length, then the goals of equity and uniformity 
cannot be achieved. There is evidence, for 
example, in Mmnesota that inconsistent and 
inequitable punishments have resulted from ihe 
failure lo structure commumty-hased sanctions. 
[12 (1989), pp. 29-33]

Coordination of Resources. By definition, 
structured sentencing means coordinating cor­
rectional resources within a consistent policy. 
A clear, predictable sentencing policy will allow 
a legislature to anticipate correctional needs—  
from prison beds and treatment facilities to pro­
bation officers and agents for line collection. 
Since sentencing commissions have no power 
of appropriation, they cannot mandate addition­
al resources if they develop a sentencing policy 
resulting in more offenders than prisons or 
community-based programs can handle. Thus, 
an important commission task is making other



decision makers aware of Ihe policy and fis­
cal tradeoffs. Failure lo consider the capacity 
ol correctional resources may produce a ration­
al. equitable, but unenforceable policy.

Legislatures In Oregon. Tennessee, and 
Washington directed their sentencing commis­
sions to address specifically the adequacy of 
c-rrectional resources needed to implement 
the new sentencing pofcy effectively. In 
Washington and Oregon, the enabling legisla­
tion directed the commissions to develop poli­
cies that would not exceed currently available 
prison space or recommend a sentencing alter­
native that specifies increased correctional 
resources. In other words, the enabling legis­
lation ensured the legislatures comprehensive 
data if faced with a need for additional correc­
tional facilities to enforce longer, tougher sen­
tences. In Tennessee, the submission of four 
plans to the legislature allows lawmakers to 
compare different sentencing philosophies with 
varying price tags. To address correctional 
resources successfully, each policy choice 
must be evaluated in terms of its impact on cur­
rent prison population or program capacity. If 
left as a postscript or afterthought, resource 
issues can undo a commission's work.

Ongoing Monitoring. Once a sentencing 
policy is established, a commission's work is 
not done. Ongoing monitoring is necessary to 
adapt to changes in public opinion, crime pat­
terns, or demographic shifts. In the states with 
established commissions, the enabling legis­
lation usually anticipates a life for the commis­
sion beyond the initial development of struc­
tured sentencing guidelines. For example, the 
Minnesota and Washington commissions col­
lect data and analyze trends in sentencing, 
review any proposed legislation affecting sen­
tencing, conduct studies of selected issues, 
promulgate interim rules, and propose sen­
tence modifications annually to the legislatures. 
Since Ihe nature and demographics of Ihe 
offender population change, a commission's 
monitoring can assist legislators in projecting 
future needs in corrections and developing new 
sanctions. Moreover, a commission can main­
tain the necessary interbranch cooperation 
needed to address sentencing policy.

CONCLUSION
Structured sentencing offers the most 

promising vehicle for legislators interested in 
achieving uniformity and equity in sentencing 
and coordinating the full range of correctional 
resources now and in the future. The pioneer­
ing experience of other stales is instructive not 
only about what works or does not work but 
also about Ihe magnitude and difficulty o' 
the task.

The essential ingredients for success 
include: a commitment of interbranch cooper­
ation that leads to a comprehensive policy and 
a consensus product; a carefully organized, 
well-run sentencing commission that has the 
membership and resources necessary for the 
task; a clear, unambiguous policy that is 
implemented with adequate legal authority; and 
an enforcement and monitoring mechanism to 
ensure implementation.

Strong policy leadership is critical. Within 
each of the three branches, there will be pock­
ets of ignorance about and resistance to sen­
tencing reform. Only through the cooperative 
efforts of key individual judges, legislators, and 
administrators will these hurdles be overcome.

Many of the problems that a sentencing 
commission may encounter can be anticipat­
ed and drafted into the enabling legislation. The 
other ingredients will depend upon the strength 
of the commission's membership, the political 
climate of support within a state's criminal 
justice community, and a sponsoring legisla­
tor’s best judgment about the appropriate polit­
ical timing to attempt broad-based reform.
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c o m m i t t e e  h a s  l e a r n e d  t h a t  in p r a c t i c e ,  t h e  s p e c i f i c  l a n g u a g e  
h a s  b e e n  i n t e r p r e t e d  in d i f f e r e n t  w a y s  b y  v a r i o u s  s c h o o l  
d i s t r i c t s  a n d  o t h e r s  of w h o m  r e p o r t i n g  is r e q u i r e d .  F o r  
e x a m p l e ,  it h a s  a c t u a l l y  b e e n  a r g u e d  in c o u r t  d o c u m e n t s  a n d  
e l s e w h e r e  t h a t  t h e  l a w  c a n n o t  c o n s t i t u t i o n a l l y  r e q u i r e  p e r s o n s  
t o  r e p o r t  c h i l d  abuse; t h a t  t h e  r e q u i r e m e n t  f o r  " i m m e d i a t e "  
n o t i c e  f a i l s  t o  a d v i s e  p e r s o n s  h o w  s o o n  t h e y  m u s t  r e p o r t  
ab u s e ;  t h a t  t h e  t e r m s  " s e x u a l  a b u s e "  a n d  " m a l t r e a t m e n t "  a r e  
u n c o n s t i t u t i o n a l l y  v a g u e ;  a n d  t h a t  s c h o o l  d i s t r i c t s  h a v e  t h e  
r i g h t  t o  c o n d u c t  t h e i r  o w n  i n v e s t i g a t i o n  o f  s u s p e c t e d  a b u s e  
b e f o r e  d e c i d i n g  w h e t h e r  o r  n o t  to  r e p o r t  it t o  t h e  t r a i n e d  
i n v e s t i g a t o r s  a t  DHSS.

S B  450 c o r r e c t s  t h e s e  i n t e r p r e t a t i o n s  o f  t h e  c u r r e n t  law.

T h e  c o m m i t t e e  w i l l  h o l d  a s t a t e w i d e  t e l e c o n f e r e n c e  o n  t h i s  
l e g i s l a t i o n  on T u e s d a y ,  F e b r u a r y  13, f r o m  1 : 3 0  t o  3 : 3 0  in t h e  
B u t r o v i c h  Room. S e n a t o r s  are w e l c o m e  t o  a t t e n d .
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S e n a t e  J u d i c i a r y  C o m m i t t e e

M a r c h  6 ,  1 9 9 0

M E M O R A N D U M

T O A l l  S e n a t o r s

y
FROM: S e n a t o r  J a n  Faiks, C h a i

Seriate J u d i c i a r y  C o m m i t

S U B J E C T :  S B  450 " A n  A c t  r e l a t i n g  /to c h i l d  a b u s e  a n d
n e g l e c t . "

C S S B  4 5 0  (Jud) is b e f o r e  t h e  S e n a t e  f o r  c o n s i d e r a t i o n  today. 
T h i s  b i l l  w a s  i n t r o d u c e d  b y  t h e  J u d i c i a r y  C o m m i t t e e  t o  c l a r i f y  
c u r r e n t  l a w s  r e l a t i n g  t o  t h e  r e p o r t i n g  o f  c h i l d  a b u s e  o r  
n e g l e c t .  T h e  f o r  t h i s  l e g i s l a t i o n  b e c a m e  a p p a r e n t  d u r i n g
t h e  r e c e n t  h e a t i n g s  h e l d  b y  t h e  c o m m i t t e e  o n  S B  355, r e l a t i n g  
t o  s e x  o f f e n s e s  b y  p e r s o n s  in p o s i t i o n s  o f  s p e c i a l  trust.

A S  4 7 . 1 7  p r e s e n t l y  r e q u i r e s  c e r t a i n  p e r s o n s ,  s u c h  as  s c h o o l  
a d m i n i s t r a t o r s ,  h e a l t h  p r o f e s s i o n a l s ,  a n d  s o c i a l  w o r k e r s ,  t o  
i m m e d i a t e l y  r e p o r t  t o  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  
S e r v i c e s  (DHSS) a n y  c a u s e  t o  b e l i e v e  t h a t  a c h i l d  h a s  s u f f e r e d  
h a r m  a s  a r e s u l t  o f  a b u s e  o r  n e g l e c t .

W h i l e  t h e  l e g i s l a t i v e  i n t e n t  b e h i n d  t h i s  s t a t u t e  is clear, t h e  
c o m m i t t e e  hcis l e a r n e d  t h a t  in practice,, t h e  s p e c i f i c  l a n g u a g e  
h a s  b e e n  i n t e r p r e t e d  in d i f f e r e n t  w a y s  b y  v a r i o u s  s c h o o l  
d i s t r i c t s  a n d  o t h e r s  o f  w h o m  r e p o r t i n g  is r e q u i r e d .  F o r  
e x a m p l e ,  it  h a s  b e e n  a r g u e d  in c o u r t  d o c u m e n t s  a n d  e l s e w h e r e  
t h a t  t h e  lavr c a n n o t  c o n s t i t u t i o n a l l y  r e q u i r e  p e r s o n s  t o  r e p o r t  
c h i l d  ab u s e ;  t h a t  t h e  r e q u i r e m e n t  f o r  " i m m e d i a t e "  n o t i c e  f a i l s  
t o  a d v i s e  p e r s o n s  h o w  s o o n  t h e y  m u s t  r e p o r t  a b u s e ;  t h a t  t h e  
t e r m s  " s e x u a l  a b u s e "  a n d  " m a l t r e a t m e n t "  a r e  u n c o n s t i t u t i o n a l l y  
v a g u e ;  a n d  t h a t  s c h o o l  d i s t r i c t s  h a v e  t h e  r i g h t  t o  c o n d u c t  
t h e i r  o w n  i n v e s t i g a t i o n  o f  s u s p e c t e d  a b u s e  b e f o r e  d e c i d i n g  
w h e t h e r  o r  n o t  t o  r e p o r t  it t o  D H S S  or  t h e  p o l i c e .

S B  450 c o r r e c t s  t h e s e  i n t e r p r e t a t i o n s  o f  t h e  c u r r e n t  law, b y  
b r i n g i n g  t h e  l a n g u a g e  o f  t h e  s t a t u t e  in l i n e  w i t h  t h e  i n t e n t  
of  t h e  o r i g i n a l  d r a f t e r s .  It a l s o  a d d s  a d d i t i o n a l  p r o t e c t i o n  
f o r  m i n o r s ,  b y  r e q u i r i n g  a b u s e  r e p o r t s  f r o m  d r u g  a n d  a l c o h o l
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a b u s e  c o u n s e l o r s ;  b y  r e q u i r i n g  s c h o o l  d i s t r i c t s  t o  t r i i n  
e m p l o y e e s  o n  t h e  r e c o g n i t i o n  o f  a b u s e  a n d  n e g l e c t ;  b y  
a u t h o r i z i n g  DHSS a n d  t h e  p o l i c e  t o  i n t e r v i e w  v i c t i m s  o f  a b u s e  
a t  t h e i r  s c h o o l ;  b y  r e q u i r i n g  a b u s e  c o m m i t t e d  b y  t e a c h e r s  t o  
b e  r e p o r t e d  t o  t h e  P r o f e s s i o n a l  T e a c h i n g  P r a c t i c e s  C o m m i s s i o n ;  
a n d  b y  d e f i n i n g  " c h i l d  a b u s e  o r  n e g l e c t "  t o  i n c l u d e  m e n t a l  
i n j u r y .  A s e c t i o n a l  a n a l y s i s  d i s c u s s i n g  t h e s e  c h a n g e s  i n  
d e t a i l  i s  a t t a c h e d .

P a s s a g e  o f  CSSB 450  ( J u d )  i s  e s s e n t i a l  i f  t h e  c h i l d  a b u s e  
r e p o r t i n g  s y s t e m  i s  t o  w o r k  a s  we i n t e n d e d  i t  w o u l d  w hen  t h e  
l a w  w as  o r i g i n a l l y  e n a c t e d .  T h e  p r o t e c t i o n  i t  p r o v i d e s  t o  o u r  
c h i l d r e n  i s  v i t a l ,  a n d  t h e  c l a r i t y  i t  p r o v i d e s  t o  t h e  c u r r e n t  
l a w  w i l l  b e  o f  g r e a t  a s s i s t a n c e  t o  t h o s e  who a r e  r e q u i r e d  t o  
make r e p o r t s .  I  u r g e  y o u r  s u p p o r t  f o r  t h i s  l e g i s l a t i o n .



Sectional Analysis 
CgSB 450 (Judiciaryl

S e c t i o n  1 : [AS 4 7 . 1 7 , 0 1 0 ]  T h e  a m e n d m e n t  c o n f o r m s  t h e
p u r p o s e  c l a u s e  t o  t h e  d e f i n i t i o n  o f  " c h i l d  a b u s e  o r  n e g l e c t "  s e t  
o u t  i n  s e c t i o n  1 6 .  I n  a d d i t i o n ,  t h e  a m e n d m e n t  c l a r i f i e s  t h a t  i f  
t h e r e  i s  a  r e a s o n a b l e  c a u s e  t o  s u s p e c t  c h i l d  a b u s e ,  a  r e p o r t  s h o u l d  
b e  made  t o  t h e  d e p a r t m e n t .  A t  p r e s e n t ,  som e r e p o r t e r s  b e l i e v e  t h a t  
t h e y  m u s t  c o n d u c t  a n  i n v e s t i g a t i o n  t o  d e t e r m i n e  w h e t h e r  c h i l d  a b u s e  
o r  n e g l e c t  h a s  o c c u r r e d  b e f o r e  r e p o r t i n g  t h e  a b u s e  t o  t h e  
d e p a r t m e n t .  I n  o r d e r  t o  make s u r e  t h a t  i n v e s t i g a t i o n s  r e g a r d i n g  
c h i l d  a b u s e  a n d  n e g l e c t  a r e  c o n d u c t e d  b y  i n d i v i d u a l s  t r a i n e d  t o  d o  
i n v e s t i g a t i o n s ,  a n d  t o  a v o i d  s u b j e c t i n g  a  c h i l d  t o  m u l t i p l e  
i n t e r v i e w s ,  t h e  s t a n d a r d  Yor r e p o r t i n g  i s  c h a n g e d  i n  AS 4 7 . 1 7  f r o m  
" c a u s e  t o  b e l i e v e "  t o  " r e a s o n a b l e  c a u s e  t o  s u s p e c t . "  T h e  c h a n g e  i n  
l a n g u a g e  i s  c o n s i s t e n t  v x t h  t h e  D e p a r t m e n t  o f  L a w ' s  i n t e r p r e t a t i o n  
o f  e x i s t i n g  l a w ,  a n d  7 : e f l e c t s  t h e  b e l i e f  t h a t  p u b l i c  p o l i c y  i s  
b e t t e r  s e r v e d  b y  DFYS i n v e s t i g a t i n g  p o s s i b l y  u n f o u n d e d  r e p o r t s  o f  
c h i l d  a b u s e  t h a n  b y  f a i l i n g  t o  i n v e s t i g a t e  w h e r e  a b u s e  may p r o v e  
t o  h a v e  o c c u r r e d .  T h e  " r e a s o n a b l e  c a u s e  t o  s u s p e c t "  s t a n d a r d  h a s  
b e e n  u p h e l d  i n  t h e  f a c e  o f  c o n s t i t u t i o n a l  v a g u e n e s s  c h a l l e n g e s  i n  
P e o p l e  v .  C a v a i a n i . 432 N .W .2d  409 ( M ic h .  App .  1 9 8 8 )  a n d  S t a t e  v .  
H u r d . 400  N.W. 2d  42 ( W is .  A pp .  1 9 8 6 ) .  A d e f i n i t i o n  o f  " r e a s o n a b l e  
c a u s e  t o  s u s p e c t "  i s  s e t  o u t  i n  s e c t i o n  1 9 .

S e c t i o n  2 : [AS 4 7 . 1 7 . 0 2 0 ( a ) ]  As d e s c r i b e d  u n d e r  s e c t i o n
1 ,  t h e  " c a u s e  t o  b e l i e v e "  l a n g u a g e  i s  c h a n g e d  t o  " r e a s o n a b l e  c a u s e  
t o  s u s p e c t . "  I n  a d d i t i o n ,  s e c t i o n  2 a d d s  p a i d  e m p l o y e e s  o f  
s u b s t a n c e  a b u s e  c o u n s e l i n g  o r  t r e a t m e n t  p r o g r a m s  t o  t h e  l i s t  o f  
p e r s o n  r e q u i r e d  t o  r e p o r t  c h i l d  a b u s e  o r  n e g l e c t .  T h e s e  p e r s o n s  
w e r e  p r e v i o u s l y  e x c l u d e d  f r o m  t h e  l i s t  b e c a u s e  a  r e p o r t i n g  
o b l i g a t i o n  w o u l d  c o n f l i c t  w i t h  f e d e r a l  c o n f i d e n t i a l i t y  r e q u i r e m e n t s  
f o r  s u b s t a n c e  a b u s e  t r e a t m e n t  p r o v i d e r s .  H o w e v e r ,  f e d e r a l  l a w  h a s  
r e c e n t l y  b e e n  c h a n g e d  t o  a l l o w  s u b s t a n c e  a b u s e  t r e a t m e n t  p r o v i d e r s  
t o  r e p o r t  c h i l d  a b u s e  o r  n e g l e c t .  S e e  42 U . S . C .  2 9 0 d d - 3  a n d  42 
U . S . C .  2 9 0 e e - 3 .

S e c t i o n  3 : [AS 4 7 . 1 7 . 0 2 0 ( b ) ]  As d e s c r i b e d  u n d e r  s e c t i o n
1 ,  t h e  " c a u s e  t o  b e l i e v e "  l a n g u a g e  i s  c h a n g e d  t o  " r e a s o n a b l e  c a u s e  
t o  s u s p e c t . "

S e c t i o n  4 : [AS 4 7 . 1 7 . 0 2 0 ( c ) ]  F o r  p u r p o s e s  o f  c l a r i t y ,
t h e  u n d e f i n e d  w o r d  " i m m e d i a t e "  i s  r e p l a c e d  w i t h  " i m m e d i a t e l y , "  a  
t e r m  d e f i n e d  i n  s e c t i o n  1 9 .

S e c t i o n  5 : [AS 4 7 . 1 7 . 0 2 0 ( e ) ]  U n d e r  p r e s e n t  l a w ,  some
r e p o r t s  o f  c h i l d  a b u s e  a r e  r e q u i r e d  t o  b e  m ade  t o  t h e  d e p a r t m e n t  
a n d  o t h e r s  a r e  r e q u i r e d  t o  b e  m ade  t o  t h e  n e a r e s t  l a w  e n f o r c e m e n t  
a g e n c y .  T h i s  h a s  c a u s e d  c o n f u s i o n  f o r  some r e p o r t e r s ;  o t h e r s  
s i m p l y  make a l l  r e p o r t s  t o  t h e  d e p a r t m e n t .  The  a m en d m en t  c o n f o r m s



t h e  l a w  t o  e x i s t i n g  p r a c t i c e ,  a n d  r e q u i r e s  a l l  r e p o r t s  o f  s u s p e c t e d  
c h i l d  a b u s e  o r  n e g l e c t  t o  b e  made t o  t h e  d e p a r t m e n t .  H o w ev e r ,  
s i n c e  .'.aw e n f o r c e m e n t  a g e n c i e s  w i l l  c o n t i n u e  t o  h a v e  t h e  
r e s p o n s i b i l i t y  f o r  i n v e s t i g a t i n g  c a s e s  i n v o l v i n g  a b u s e  b y  p e r s o n s  
n o t  r e s p o n s i b l e  f o r  t h e  w e l f a r e  o f  a  c h i l d ,  a n d  c a s e s  i n v o l v i n g  
p o s s i b l e  c r i m i n a l  c o n d u c t ,  t h e  a m e n d m e n t  i m p o s e s  a n  o b l i g a t i o n  on  
t h e  d e p a r t m e n t  t o  i m m e d i a t e l y  r e p o r t  s u c h  c a s e s  t o  t h e  n e a r e s t  l a w  
e n f o r c e m e n t  a g e n c y .

S e c t i o n  6 : [AS 4 7 . 1 7 . 0 2 0 ( f ) ]  I n  c a s e s  w h e r e  a  c h i l d  h a s
b e e n  a b u s e d  b y  a  t e a c h e r  o r  o t h e r  s c h o o l  e m p l o y e e  w o r k i n g  i n  t h e  
s c h o o l  i n  w h i c h  t h e  c h i l d  i s  e n r o l l e d  a s  a  s t u d e n t ,  d u r i n g  a  s c h o o l  
s p o n s o r e d  a c t i v i t y ,  o r  o n  s c h o o l  p r e m i s e s ,  t h e  a m e n d m e n t  r e q u i r e s  
t h e  i n v e s t i g a t i n g  a g e n c y  t o  r e p o r t  t h e  a b u s e  t o  t h e  s c h o o l .  I f  a  
t e a c h e r  i s  t h e  a b u s e r ,  t h e  d i s t r i c t  i s  o b l i g a t e d  t o  r e p o r t  t h e  
c o n d u c t  o f  t h e  t e a c h e r  t o  t h e  P r o f e s s i o n a l  T e a c h i n g  P r a c t i c e s  
C o m m i s s i o n  w i t h i n  10 d a y s .

S e c t i o n  7 : [AS 4 7 . 1 7 . 0 2 2 ]  U n d e r  c u r r e n t  l a w ,  s t a t e
a g e n c i e s  t h a t  e m p l o y  p e r s o n s  r e q u i r e d  t o  r e p o r t  a b u s e  o r  n e g l e c t  
o f  c h i l d r e n  m u s t  p r o v i d e  t r a i n i n g  on  t h e  r e c o g n i t i o n  a n d  r e p o r t i n g  
o f  c h i l d  a b u s e  a n d  n e g l e c t .  The  a m en d m en t  p l a c e s  a n  i d e n t i c a l  
o b l i g a t i o n  o n  s c h o o l  d i s t r i c t s  ( t h i s  o b l i g a t i o n  i s  c o n s i s t e n t  w i t h  
t h e  t r a i n i n g  r e q u i r e m e n t  s e t  o u t  i n  4 AAC 0 6 . 0 4 5 ) .  I n  a d d i t i o n ,  
t h e  m a n d a t o r y  c u r r i c u l u m  f o r  t h e  t r a i n i n g  i s  e x p a n d e d  t o  i n c l u d e  
t r a i n i n g  a b o u t  how DFYS a n d  l a w  e n f o r c e m e n t  a g e n c i e s  h a n d l e  r e p o r t s  
o f  c h i l d ,  a b u s e  o r  n e g l e c t .

S e c t i o n  8 : (AS 4 7 . 1 7 . 0 2 3 ]  As d e s c r i b e d  u n d e r  s e c t i o n
1 ,  t h e  " c a u s e  t o  b e l i e v e "  i s  c h a n g e d  t o  " r e a s o n a b l e  c a u s e  t o  
s u s p e c t . "  I n  a d d i t i o n ,  f o r  p u r p o s e s  o f  c l a r i t y ,  t h e  u n d e f i n e d  w o rd  
" p r o m p t l y "  i s  r e p l a c e d  w i t h  " i m m e d i a t e l y , "  a  t e r m  d e f i n e d  i n  
s e c t i o n  1 9 .

S e c t i o n  9 : [AS 4 7 . 1 7 . 0 2 5 ( a ) ]  As a  r e s u l t  o f  t h e  c h a n g e
i n  t h e  d e f i n i t i o n  o f  " c h i l d  a b u s e  o r  n e g l e c t "  d e s c r i b e d  u n d e r  
s e c t i o n s  1 a n d  1 6 ,  t h e  a m en d m en t  m a k es  a  t e c h n i c a l  c h a n g e  t c  AS
4 7 . 1 7 . 0 2 5 .

S e c t i o n  1 0 : [AS 4 7 . 1 7 . 0 2 7 ]  A new s e c t i o n  i s  a d d e d  t o
t h e  s t a t u t e  t o  a l l o w  t h e  d e p a r t m e n t  a n d  l a w  e n f o r c e m e n t  o f f i c i a l s  
t o  i n t e r v i e w  a  c h i l d  a t  s c h o o l ,  w i t h o u t  p r i o r  n o t i f i c a t i o n  t o ,  o r  
p e r m i s s i o n  f r o m ,  t h e  p e r s o n  r e s p o n s i b l e  f o r  t h e  c h i l d ' s  w e l f a r e ,  
i f  t h e  p e r s o n  r e s p o n s i b l e  f o r  t h e  c h i l d ' s  w e l f a r e  i s  a l l e g e d  t o  
h a v e  a b u s e d  o r  n e g l e c t e d  t h e  c h i l d .  T h e  s e c t i o n  a l s o  c l a r i f i e s  
t h a t  a  s c h o o l  o f f i c i a l  may b e  p r e s e n t  d u r i n g  t h e  i n t e r v i e w  u n l e s s  
t h e  c h i l d  o b j e c t s ,  o r  t h e  i n v e s t i g a t i n g  a g e n c y  d e t e r m i n e s  t h a t  t h e  
s c h o o l  o f f i c i a l  i s  i n t e r f e r i n g  w i t h  t h e  i n v e s t i g a t i o n .

S e c t i o n  1 1 : [AS 4 7 . 1 7 . 0 4 0 ( b ) ]  T h e  A l a s k a  S u p r e m e  C o u r t
h a s  r e p e a t e d l y  e x p r e s s e d  i t s  a v e r s i o n  t o  t h e  i m p o s i t i o n  o f  c r i m i n a l  
s a n c t i o n s  i n  t h e  a b s e n c e  o f  p r o o f  t h a t  a n  o f f e n d e r  w a s  a w a r e  o r
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