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Box v
«Juneau, Alaska 99811
1907) 465-4797

Box 55028
North Pole. Alaska 99705
(907) 488 0862

DATE: February 12, 1990
TO: Senator Paul Fischer,
Senate HESS Committee
FROM: Senator Jack Coghil
SUBJECT: SB 442 Sponsor
Senate Bill 442, "An Act allowing a public or private
to adopt a policy authorizing the use of corporal

is scheduled to be heard in your committee today.

J*emr.tor Hiolju J_ (3fack) (Hogljtu

Alaska State ~legislature

MEMORANDUM

As I'm sure you are aware, in June of 1989, the

Education

private schools in Alaska. These regulations take
authority to administer corporal correction away from
governing body of each school. They are in direct
with the separation of church and state, and with
aiving primary control to local school boards.

AS 47.17 is our Child Protection Act. This Act
children from physical injury that may result from

disciplinary
child care

I don't

within the

the use

belongs.

adopted regulations which affect all

environment.

believe that the State Board of Education

education statutes (Title 14) which

corporal correction. We need to give
authority back to the governing body of each school

I appreciate you scheduling SB 442 to be heard

committee

in such a timely manner. Please give

consideration.

correction"

conflict

Furthermore,
protects

actions associated with school, home

of

other

prohibit
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MEMORANDUM July 31, 1989
. . 'V
SUBJECT: Corporal punishment regulations

(Work Order No. 6-1550)

TO: Representative Peter Goll
Administrative Regulation Review Committee

FROM: Michael F. Ford ,"'"f'/-
Legislative Counsel

You have asked if recent regulations adopted by the state
Board of Education regarding corporal punishment are a prop-
er exercise of the board's authority and if the regulations
conflict with any other state law. As explained in this
memo, | believe that the regulations are within the statuto-
ry authority of the state board, and do not conflict with
existing state law.

1. Are the regulations a valid exercise of the board's au-
thority?

Under AS 14.07.060 the state board is required to adopt

regulations "necessary to carry out the provisions of" title
14. Regulations must be adopted under the Administrative
Procedure Act (AS 44.62). Under AS 14.07.020, the Depart-
ment of Education is required to exercise general supervision
over public schools, and to impose by regulation, standards
that will assure "healthful and safe conditions” in both
public and private schools of the state. W hile it is arguable

that corporal punishment is not a health issue, the state
board did receive evidence of both the physical and psycho-
logical consequences of corporal punishment. It is also
significant that the board has narrowly defined "corporal
punishment® as physical force applied for disciplinary pur-
poses. Finally, given the broad authority of the state board
and the department over public schools the adoption of regu-
lations prohibiting corporal punishment appears to be within
the authority of the state board.



Representative Peter Goll
Page
July 31, 1989

Regarding private schools, under AS 14.45.100 the state board
does have the authority to impose regulations that relate to
physical health. The regulations do not prohibit corporal
punishment in private schools, but merely require adoption
of a written policy and specifies elements that the policy
must contain. Again, while the relationship between health
and discipline can be argued, the connection seems sufficient
to justify the authority exercised by the state board.

2. Does the prohibition of corporal punishment conflict
with AS 11.81.430 or any other state statute?

Under AS 11.81.430(a)(2), a teacher may use reasonable and

appropriate nondeadly force upon a student, if authorized by
school regulations. The use of force authorized wunder

AS 11.81.430, relates to those instances in which the force
would otherwise constitute an offense wunder Title 11. For
example, physical force exercised by a teacher that might
constitute a criminal assault is not a crime, if it is jus-

tified under AS 11.81.430(a)(2). Therefore, it appears that
the purpose of this statute is to avoid criminalizing certain
behavior and not to generally authorize the use of corporal

punishment in public schools. Assuming that is true, then
that purpose is not in conflict with regulations prohibiting
corporal punishment adopted under Title 14. W hile not entirely
clear, 1 believe that the justification provisions in

AS 11.81.430(a)(2) do not authorize the use of corporal
punishment, but are exceptions to what would otherwise be
criminal behavior.

Aside from the language in AS 11.81.430, | cannot find any
other state statute that would arguably relate to the corporal
punishment regulations adopted by the state board.

I have enclosed additional materials relating to the regu-
lations adopted by the state board, including a transcript
of a public hearing on the issue. If you have further ques-
tions, please contact me.

MFF:gc:mii
G11/030

Enclosure
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DEPARTMENT OF EDUCATION OOLDBELT PLACE

901 WEST IOTH STREET
PO0. BOXF

JUNEAU, ALASKA 99911 0500

MEMORANDUM State of Alaska

Department of Education

TO: Interested Parties E: June 15, 1989

FILE tOl-————-—

TELEPHONE NO: 465-2800

FROM: Steve Hole

SUBJECT: Corporal Punishment
Deputy Conmlssloner

Regul atlons

The State Board of Education on June 5, 1989 approved a regulation banning the
use of corporal punishment 1n public schools. The board also approved a
regulation requiring private schools that elect to administer corporal
punishment to adopt policies governing Its use.

The regulations approved by the Board are attached.



CORPORAL PUNISHMENT REGULATIONS
Alaska State Board of Edcatlon
Approved June 5, 1989

4 AAC 07,010 1s amended by adding a new subsection to read:

(c) The use of corporal punishment 1n A”~ska public schools 1s
prohibited. (Eff. / / ; Register )
Authority: AS 14.07.020(a)(1)
AS 14.07.020(a)(2)
AS 14.07.020(a)(7)
AS 14.07.060

4 AAC 07.900 1is adopted to read:
4 AAC 07.900. DEFINITIONS. As used In this chapter

(1) “corporal punishment” means the application of physical force to the
body of a student for disciplinary purposes. It does not Include the use of
reasonable and necessary physical restraint on a student to protect the
student or others from physical Injury, to obtain possession OF a weapon or
other dangerous object from a student, to maintain reasonable order 1n the

classroom or on school grounds or to protect property from serious damage or
destruction.

(EFF. / / ; Register )
Authority: AS 14.07.020(a)(1)
AS 14.07.020(a)(2)
AS 14.07.020(a)(7)
AS 14.07.060

4 AAC 42.200 1s adopted to read:

4 AAC 42.200. CORPORAL PUNISHMENT IN PRIVATE SCHOOLS, (&) Each private
school that operates a pre-elementary, elementary, or secondary education
program must adopt a written policy governing the use of corporal punishment,

as that term 1s defined In 4 AAC 07.900. Unless the policy prohibits corporal
punishment, 1t must

(1) describe the role of the person or persons authorized to
administer corporal punishment;

(2) describe the circumstances under which corporal punishment may be
used;

(3) describe the type and amount of corporal punishment permitted,
Including any Instruments that may be used;

(4) describe any requirements governing privacy or the presence of
witnesses; and

(5) require that parental consent must be obtained before corporal
punishment 1s used. The consent may be given before each use of

corporal punishment or a general consent for a period of time may be
used.



Page 2 Corporal Punishment Regulations

(b) The requirements of (a) of this section do not apply to a school 1n
which only the children of a single family are enrolled, and the schooling
Is provided by the parent or legal guardian of the children.

(c) Each school required to have a policy under (&) and (b) of this
section must distribute Its current policy to the parents of each student
and must have Its current policy on file with the Alaska Department of
Education, P.0. Box F, Juneau, Alaska 99811, Corporal punishment may be
administered only 1n accordance with the policy on file with the
department.

(d) Because 1t relates to the physical health of private school students,
exempt schools under AS 14.45.100 - 14.45,130 are not exempt from this

regulation. (Eff. / ! ; Register
Authority: AS 14.07.020(a)(7) rr
AS 14.07.060

AS 14.45.100



4 AAC 07.010 Education 4 AAC 07.000

child study team, the. test resulfs V\iould not be a valid estimate ot'the
student’s current achieve evel ith current Indrvidu-
alized education program under. , conﬁms recom-
mendatjons regardinig group standardized testing, then those recom-
mendatigns shduld be applied, making a special meeting unnecessary.
¢) Bilingual stydents who are Taentified In fangUage proficiency
categories A or B under 4 AAC 34.050 may e excluded from testing if
they'have heen Inu s. schooI?uWrI SS ‘ha three full school years. All

students with three or mare Tull school years in U.S. schools muoi be
tested. (Eff. 3/15/89, Register 109)

Authority: AS 14.07.020
AS 14.07.060

CHAPTER 07. STUDENT RIGHTS AND
RESPONSIBILITIES

Section Section

10. Establishment of district guidelines  900. Definition
and procedures; prohibited disci-
pline

fod aac yoff -.DISTRICT GuIDE;
LINES AND. PROCEbTMES-TRAHIBITED DISCIPLINE, al

Each school district shall develop and aopt policies regarding studen
rights and responsjhilities. Th?se, Iﬁ)ollues mélst address poth s%bst,an-
tive and procedural matters relating tq standards of student behavior
t[]eatmﬁnt, and ddsuphn?.Aumfor discl Imelg)olﬁ?/ must be In effe(i}
throughout the aistrict for the purpose of establis ng}stan ards an
procedures in matters relating to student discipline. The procedures,
at a minimum, must address the following;

1) routine discipline case procedure; and

2) chronic or serious discipline case procedure.

(b) " All district policies must e consistent with the federal and state
constitutions, state statutes and regulations as written or construed
by courts of competent jurisdiction. _ _

38 The use of corporal punishment in Alaska public schools is pro-
Eml_tetd. (Elflf.l)8/30/7 , Register 55; am 3/1/78, Register 65; am 8/25/9,

egister

Authority: AS 14.07.020(a)
AS 14,07.060

. TTWi800. DEFINITJON. As used jn this chapter, “corporal
punishm,. nt" means the application of physical force to the body of a
student for disciplinary purposes. It does riot include the use of reason-
able and necessary priysical restraint of a student to protect the stu-

n
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Ball,Skblly. Mukken & Co s .ht.i.i.
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17i71 232 -B731

WLLIAMBENUE* BAL

May 4, 1989

Hon. Barney G ottstein
President

State Board of Education
P.O. Box F

Juneau, AK 99811

Re: Draft Regulations on Corporal Punishment
Our File No. 605.88

Dear Mr. Gottstein:

I write you today as national counsel to Association
of Christian Schools International (ACSI). ACSI embraces
its membership 2,471 evangelical Protestant schools
throughout the United States. Its members in Alaska

deeply concerned over the proposed regulations pertaining
corporal punishment which have been proposed by the Alaska
Department of Education. They have sought my legal opinion

as to these. Having reviewed the draft regulations in
of applicable legal considerations, | thought | should
my opinion on to you and your Board members. Because you

| are total strangers one to another, | have enclosed

brief summary statement of my legal background.

Before attempting to explore the legal issues
may have bearing on the proposal, I feel it important
assure you that my <clients deeply appreciate the humane
interests which |lie behind our state and federal laws
the protection of children. In no sense do ACSI schools

the right of society to enact reasonable laws for the common

good.
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4 AAC 07,010 Education 1 AAC 07.900

child study tcuin, the tost results would not ho n valid estimate ot' the
student’s current achievement lovel. If the student’s current individu-
alized education program (IEP) under 4 AAC 52.140 contains recom-
mendations regarding group standardized testing, then those recom-
mendations should be applied, making a special mooting unnecessary.
(c) Bilingual students who are identified in language proficiency
categories A or Bunder 4 AAC 34.050 may ho excluded from testing if
they have been in U.S. schools for less than three full school year? All
students with three or more full school years in U.S. schools muai he
tested. (Eff, 3/15/4.), Register 109)

Aiithu..tyi AS 14.07.020
AS 14.07.060

CHAPTER 07. STUDENT RIGHTS AND
RESPONSIBILITIES

Section Section

10. Establishment of district guidelines  900. Definition
and procedures; prohibited disci-
pline

*4 AACO 7 . 01 & , DI S TR I CT GUIDE-
LINES AND PRbCEDImES; ~ftdHIBITED DISCIPLINE, (a)

Each school district shall develop and adopt policies regarding student
rights and responsibilities. These policies must address both substan-
tive and procedural matters relating to standards ofstudent behavior,
treatment, and discipline. A uniform discipline policy must be in effect
throughout the district for the purpose of establishing standards and
procedures in matters relating to student discipline. The procedures,
at a minimum, must address the following:

(1) routine discipline case procedure; and

(2) chronic or serious discipline case procedure.

(b)  All district policies must be consistent with the federal and state
constitutions, state statutes and regulations as written or construed
by courts of competent jurisdiction.

The use of corporal punishment in Alaska public schools is pro-
hibited. (Eff. 8/30/.'0, Register 55; am 3/1/78, Register 65; am 8/25/89,
Register 111)

Authority: AS 14.07.020(a)
AS 14.07.060

07;80Q. DEFINITION. As used in this chapter, "corporal
punishment” means the application of physical force to the body of a
student for disciplinary purposes. It does not include the use ofreason-
able and necessary physical restraint of a student to protect the stu-

11



4 AAC 1*2.025 Administrative Code Supdlkment 4 AAC 12.025
dent, or others, from physical injury, to obtain possession of a weapon
or other dangerous object from a student, to maintain reasonable or-
der in the classroom, or on school grounds, or to protect property from

serious damage or destruction. (Eff. 8/25/89, Register 111)

Authority: AS 14,07.020(u)
AS 14.07.060

CHAPTER 12. CERTIFICATION OF
PROFESSIONAL PERSONNEL

Section Section

25. Certification for teachers providing <11 (.'ertificntion for related services pro-
special education viders

oti Ortihcation for teachers of gifted 53. Vocational education personnel quali-
children fications

:i5, Certification for administrators of 60. Endorsements

special education

4 AAC 12.025. CERTIFICATION FOR TEACHERS PROVID-
ING SPECIAL EDUCATION, (a) A person employed by or on be-
half of a school district to teach special education to handicapped
children must possess a Type A teacher certificate issued under 4
AAC 1*2.020 with an endorsement based upon completion of an ap-
proved teacher training program in special education.

(b) A person who has the primary responsibility for the evaluation
of, the planning of educational programs for, or the teaching of or
training of staff to teach children who are visually impaired or deaf
must have an endorsement in the education of children with the rele-
vant impairment.

(c) A person employed by or on behalf of a school district to teach
special education to preschool handicapped children, who does not
hold an endorsement in preschool handicapped education must, in
addition to the requirements in (a) of this section, complete 7*2 hours
of inservice training in early childhood special education before or
during the first year of employment in teaching preschool handi-
capped children. This subsection is repealed July 1, 1993.

(d) Effective July 1, 1993, a person employed by or on behalf of a
school district to teach special education to preschool handicapped
children, who does not hold an endorsement in preschool handicapped
education, must have completed six semester hours in early childhood
special education in addition to the requirements in (a) ofthis section.
(Eff. 7/16/89, Register 111)

Authority: AS 14.07.060
AS 14.20.020
AS 14.30.250

12
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WLLIAMBENLEV BALL

May 4, 1989

Hon. Barney Gottstein
President

State Board of Education
P 0. Box F

Juneau, AK 99811

Re: Draft Regulations on Corporal Punishment
Our File No. 605.88

Dear Mr. Gottstein:

I write you today as national counsel to Association
of Christian Schools International (ACSI). ACSI embraces in
its membership 2,471 evangelical Protestant schools
throughout the United States. Its members in Alaska are

deeply concerned over the proposed regulations pertaining "o
corporal punishment which have been proposed by the Alaska
Department of Education. They have sought my Jlegal opinion

as to these. Having reviewed the draft regulations in light
of applicable legal considerations, | thought | should send
my opinion on to you and your Board members. Because you and
I &re total strangers one to another, I have enclosed a

brief summary statement of my legal background.

Before attempting to explore the legal issues which
may have bearing on the ©proposal, I feel it important to
assure you that my <clients deeply appreciate the humane
interests which 1lie behind our state and federal laws for
the protection of children,. In no sense do ACSI schools deny

the right of society to enact reasonable laws for the common
good.



Hon. Barney Gottstein - 2 -
May A, 1989

Having studied the draft changes to the Administrative

Code, | believe them to overstep what is legally
permisGib'e. First, the proposed A AAC A2.200 is clearly in
conflict with relevant Alaskan statutory law . Second,
irrespective of Alaskan statutes, it would
unconstitutionally infringe on the religious rights of those
non-tax-aided religious schools whose doctrinal principles

govern school discipline.

As to my first point: Alaska's private school
enactment of 198A contains a provision exempting all
religious or other private schools from provisions of law
except such as pertain to physical health, fire safety,
sanitation, immunization and physical examinations. The
legislative purpose of the Act is <clearly stated, that "the
state shall not control or interfere with the rights of
conscience and religious liberty.” The "religious liberty?"
thus protected by the Act is, of course, the Iliberty of a
particular religious body to observe and practice its
religious teachings in their full integrity. Obviously this
liberty does not extend to religious practices which pose
significant threats to people. But neither is it Ilimited so

as to bar religious groups from the observance of practices
required by the teachings of their faith and which do not
pose such threats. Obviously whole classes of persons and
activities in our society are not to be governmentally
regulated on the ground that there occur exceptions to good
conduct by some within those classes.

ACSI's schools are pervasively religious entities.
They would not exist except for their religous mission to

children. A critically important area of the religious life
of the ACSI school is that of discipline. The ACSI schools,
as an absolute requirement of religious faith, must adhere
to Biblical principles of discipline. These are founded on
love. They include the allowance of <corporal punishment.
They hence are inherently an aspect of the exercise of
religion protected by the 198A Act. In no way, | should add,
is the "physical health" exception provided for in that Act
applicable to the ACSI schools in their disciplinaiy
practices. Uo general health problem whatever has been posed
by private schools in Alaska and, in particular, none by
religious schools, insofar as discipline is concerned.
Should any individual instance of child abuse arise in any
public or private school, or elsewhere, legal safeguards
relevant thereto already exist for the protection of

children.



Hon. Barney Gottstein 3
May 4, 1989

As to my second point: the proposed regulation would
plainly be violative of rights of ACSI's schools protected
by the Religion Clauses of the First Amendment to the
Constitution of the United States. I have stated above the
essential fact that the exercise of discipline wichin an
ACSI school ispart of the school's exercise of its
religion. That being so, it is familiar law that government
may nc* interfere with the exercise of religion without
proof tnat its interference is justified by a "compelling
state interest.” Hobbie v. Unemployment Appeals Commission,
480 u.sS. 130, ITT (1987). Proof of some mere public
interest"” will not suffice. The courts have many times
stated that, to interfere with the First Amendment liberties
of speech, press or religion, government must prove a
supreme societal interest as its justification - indeed one
that cannot be realized by any less restrictive means.

W isconsin v. Yoder, 406 U.S. 205 (1972)j Callahan v. Woods,
736 F.2d 1269, 1272 (9th Cir. 1984).

Coming now to examine 4 AAC 42.200 in light of those
requirements, it is apparent that it would be
unconstitutional as applied to non-state-aided religious

schools:

1. There is noevidence that any supreme societal
interest supports the proposed regulation. |1 do not express
any opinion as to regulating the public schools in the

administration of corporal discipline. What is totally <clear
is that no general threat to the health of children has ever
arisen in Alaska resulting from disciplinary practices of
Alaska's religious schools.

2. It is clear that AAC 42.200, if adopted, would
create excessive governmental entanglements with religious
schools in violation of the requirements of the
Establishment Clause of the First Amendment. The Supreme
Court has many times stated that the church-state separation
principle precludes government involvement with religious
bodies which involvement produces "a kind of continuing
day-to-day relationship which the policy of [religious]
neutrality seeks to minimize." Walz v. Tax Commission, 397
Uu.S. 664, 674 (1970). The Court, ir, Lemon v. Kurtzman, 403
Uu.s. 602, 618 (1971), warned of the dangers of "sustained
and detailed administrative relationships [between
government and religious schools] for enforcement of

statutory or administrative standards.”



Hon. Barney Gottsteiln
May A, 1989

A AAC A2.200 calls for the kind of involvements of the

State in the affairs of religious schools which is
constitutionally forbidden. There is no point to having
those schools submit the "policy"” unless the State can pass
upon the policy and supervise performance wunder the policy.
The clear implication is that the State will review whether
the person who "may administer corporal punishment” is a
person or class of persons of whom the State approves.
Otherwise why ask who the person is to be? As to "type of
corporal punishment permitted k" "the circumstance under
which it is permitted,” "requirements governing privacy and
the presence of witnesses, it is plainly pointless to
require the submission of that information unless the State
considers that its function is to approve or disapprove

these specific parts of the "policy."

It is further noted that A ACC A2.200 states:
"Corporal punishment may only be administered 1in accordance
with the policy on file with the department.” This means
either that the Department must assure that the policy is so
administered or it means nothing. |If the Department is not
going to take steps to correct the school when it deviates
from its stated policy, what point is there in requiring the

school to submit its policy? It appears obvious that it s
the intention of A AAC A2.200 to give the Department power
to police the schools in the observance of their corporal

punishment policies.

Considering that A AAC A2.200 calls for intrusion by
the State into a central area of the religious
administration of religious schools, and that such intrusion
is not justifiable under the heading of <compelling state

interest, it is my considered opinion that, in spite of the
undoubted good motivations which may have given rise to its
being proposed, it is an unconstitutional measure insofar as

it would be made applicable to such schools.

V7BB:dh
Enc.
ccC: Commissioner Bill Demmert

Mr. Burt Carney
Dr. Paul A. Kienel



WILLIAM BENTLEY BALL

In the private practice of law in the Harrisburg firm of
Ball, Skelly, Murren & Connell.

A constitutional lawyer who has been lead counsel in
litigations in 22 states and in 19 cases in the Supreme
Court of the United States, including the Jlandmark decision
in the Amish case, Wisconsin v. Yoder. Life Member, American
Law Institute. 1982T Clarence Darrow Award. Member, National
Committee, The Human VLife Foundation, Inc. Messiah College

Distinguished Public Service Award, 1985.

Lectures and debates on constitutional law issues at
University of Sydney (Australia), University of Minnesota,
University of Chicago, Amherst College, Harvard Graduate
School of Education, University of Pennsylvania. Keynote
speaker National Conference on Governmental Intervention in
Religious A ffairs, 1981 (N atl. Council of Churches,
Synagogue Council of America, U.S. Catholic Conference).

Member, bars of New York, Pennsylvania, Supreme Court of the
United States; U.S. Court of Appeals, 7th Circuit; U.S.
Court of Appeals, 3rd Circuit; Uu.S. Court of Appeals, 5th
Circuit; U.S. Court of Appeals, 6th Circuit; U.S. Court of

Appeals, 9th Circuit; U.S. Court of Appeals for the District
of Columbia.
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May 26, 1989

Thcmas E. Wagner, Esq.
Deputy Attorney General
State of Alaska

P.O. Box K

Juneau, AK 99311

Dear Mr. Wagner:

Before leaving for the Memorial Day weekend, | wanted
to get this letter off to you. Thank you for accepting mv
call. 1 tried to reach my clients in Alaska this afternoon

but without success.

In our conversation, you stated that the State, wunder
4 AAC 42.200, is seeking only to make a survey of
disciplinary policies, and that its request to know who is
to administer punishment 1is not a request for names, but
merely whether the "who"is a staff person or the parent.
You further stated that the State would not, and legally
could not, on the basis of the responses, regulate any

particular school.

If the foregoing 1is the State's firm opinion, then |
respectfully suggest that language be added to 4 AAC 42.200
expressly stating tha?, or, as a less desirable alternative,

that the Attorney General issue a concurrent opinion stating
that. Then my clients would be able to react. One additional
thought about the above suggested amendment. It should
specifically provide the confidentiality of all responses.

I do see a significant difference between a regulation

which is, and is intended to be, solely a statewide survey
of practices and one which ij a fishing expedition intended
to set up religious schools for intrusive surveillance and

enforcement or punitive actions.



Thomas E.
May 26, 1989

My clients
conclusion
by you.
risk
policies
reasonable.

conscientious
as above
talk, that
to make them
but which are
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interpreted
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course have to follow their
their reaction to the proposal
They have told me, prior to our
rather than permit the State

which era religiously required

Very truly yours,

f o/ s ..

William Ball

M M |MBES



VEVICRANDUM

Sde o Aesa

Department of Law

tp Members, State Board of Education date. June 3, 1989
993-83-0117
TEL. NO 465-3603
SUBJECT Regulations relating to
corporal punishment in
schools
PRCM' 'Thomas E. Wagne”
Assistant Attorney General
Human Services-Juneau

Attached are copies of two letters from William Bentley
Ball, one to the board president dated May 4, 1989, and one to me
dated May 26, 1989. Representative Randy Phillips requested that
our office give the board a written response to Attorney Bentley's
position.

I . Corporal punishment as a health and safety issue

In his May 4 letter, Mr. Bentley <claims the proposed
regulations do not relate to the physical health of students in
private schools. He asserts that no general health problem has
been posed by discipline practices in private schools.

It is clear that the board's authority to regulate
private schools is limited to health and safety issues. The board
is empowered by AS 14.07.020(7) to

prescribe by regulation, after consultation with the
state fire marshal and the state sanitarian, standards
in addition to the requirements of AS 18.15.145 that will
assure healthful and safe conditions in the public and
private schools of the state including a requirement of
physical examinations and immunizations in pre-elementary
schools; the standards for private schools may not be
more stringent than those for public schools.
(Emphasis added). AS 14.45.100 exempts certain religious or other
private schools, those that elect to comply with AS 14.45.100 —
14.45.130, from
"other provisions of Jlaw and regulations relating to
education exept law and regulations relating to physical
health, fire safety, sanitation, immunization, and
physical examination."
(Emphasis added). Thus, the board has no <current statutory
authority to regulate the wuse of corporal punishment in private
schools for pedagogical reasons alone, but may regulate in that
area for health and safety reasons.
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:.ctere was probably insufficient evidence presented at the
board's subcommittee hearings on corporal punishment, which I
attended, on which to base a conclusion that corporal punishment
practices in private schools in Alaska <currently <constitute a
pervasive health problem. Several witnesses, sometimes <citing
biblical references, testified about corporal punishment being
applied with a "rod." Others testified that a paddle was wused.
There was no testimony that corporal punishment in Alaska schools,
public or private, has commonly led to serious physical injuries.
Many of the school representatives that testified in favor of
permitting corporal punishment said that the practices in their
schools were reasonable and not excessive. The board did not get
information from all schools, nor about all the practices wused,
i.e ., what instruments were being used, to what extent, and what
protections were being observed to guard against abusive incidents.

The board was presented with evidence that spanking or

paddling can cause physical injury, ranging from only temporary
reddening, welts, or bruises on the buttocks, to hematoma (bleeding
deep into the muscles of the buttocks) , bruising of the coccyx,
fracture of the sacrum, and tearing of the nerves that innervate
the pelvic area or, if the paddle hits below the buttocks, on the
back of the upper thighs, bruising of the sciatic nerves. Taylor
and Maurer, Think Twice: The Medical Effects of Corporal
Punishment. at p. 30. There was evidence that paddling of the
buttocks sends force waves through the entire length of the spine,
and may damage the brain. Id., p. 32. Damage can occur to a boy's
genitals by blows to the buttocks if the instrument hits the
scrotum or if the penis is rammed against the object the child is
leaning on. Id., p. 33. Finally, although no such abusive

incident in Alaska was reported to the board, there have been news
stories from other states about of children being severely beaten,
even beaten to death, in incidents of excessive use of corporal
punishment.

There was evidence indicating that childhood incidents

of corporal punishment can have long term psychological
consequences, from nightmares to post-traumatic stress syndrome,
to psychological problems, such as sexual dysfunction Jlater in
life. In fact, Taylor and Maurer, at p. 36, argue that beating a

child on the buttocks must be recognized as a form of sexual abuse.
Although the breadth of the board's statutory authority 1is not

precisely clear from the statutory phrases "healthful and safe
conditions"™ and "physical health", it is by no means certain that
the courts would consider the psychological damage described in
this paragraph to come within the board's authority. To avoid
legal <challenges about the scope of the board's authority, we
suggest the board Iimit its regulations to those that can be

supported under a rationale of protecting against physical damage
caused by physical trauma.
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We believe the board's proposed regulations, as they
relate to private schools, are related to physical health in two
ways. First, by requiring the schools to have a policy in place

regarding the wuse of corporal punishment, school policymakers are
required to think about the issue beforehand, and to set parameters

for their personnel. Limitation of corporal punishment to striking
only certain parts of a student's body, requiring that the student
be clothed, permitting only a certain number of blows, requiring

that the spanking be done with the open hand, prohibiting the use
of certain types of instruments, requiring that the punishment be
administered only by the principal or some other person who is not

the person calling for the punishment, and requiring the presence
of adult witnesses, are all policies a school might consider to
reduce the possibility that a child will be injured by excessive

punishment given in anger.

Parents seeking a school for their children will be able
to evaluate the policies of the different schools. Because even
parents who desire to have their children attend schools where
corporal punishment is an option will probably want assurances that

the school's practices are reasonable, and that precautions have
been taken to minimize the risk of serious injury, the requirement

that each school have a public policy will help the marketplace
work to increase health and safety. Requiring that <corporal
punishment be Ilimited to that described in the policy will offer

parents some assurance against excesses.

The regulations are related to hea.l . a second way.
By requiring schools that use corporal punish to report their
policies and extent of and the <circumstance- rounding the wuse
of corporal punishment, the board can be mas ire of the extent
to which various practices are used in Alask ,r the board finds
certain common practices which appear to h? ligh risks to the
physical health of the students, it can c«n' further research
into potential medical effects, and adopt fu sr regulations if
warranted. Essentially, the beard is inquirin 'ito the practices
in use in the private schools so that it can ca. Fout its duty to
"assure healthful and safe conditions” in thos schools. In my
telephone conversation with Mr. Ball, | indicated my belief that
it was the board's intent at this time only to gather information,
and that it would need to take further regulatory action, and
justify that action, if it became aware of any particular practices
it wished to regulate further. It was not proposing, as Ball
assumed in his May 4 letter, to approve or disapprove any

particular school's policy.

In our opinion, it is within the scope of the board's
statutory authority to require both the existence of a written
policy, made available to the parents and the department, at
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schools that use <corporal punishment, and the reporting of the
actual use of corporal punishment. The first requirement uses the
market to enhance health and safety while the second is reasonable
to enable the board to <carry out its statutory duty to develop

standards that will assure healthful and safe conditions. As Mr.
Ball himself recognized in hi3 May 26 letter, the board's
monitoring of practices in private schools with an eye toward
future regulations if needed, is less intrusive into the schools"’

operations, than would be passing, on a case-by-case basis, on the
propriety of each school's policy.

1. The identification of who may administer corporal punishment

Mr. Ball was also concerned that, by requiring the
school's policy to include "who may administer corporal
punishment,”" the board sought the name of each person authorized
by the school to administer corporal punishment so that it could
pass on whether it thought that person was "fit" to do so. I told
Mr, Ball I thought the board's intent was to learn the role of the
person authorized t» administer corporal punishment: would the
classroom teacher be authorized to do so, or only the school
administrator? In some schools, the parents themselves are called
to the school to administer the punishment. If 1 am correct
regarding the board's intent, the proposed regulation should

probably be reworued to reflect that intent.

I1l. Confidentiality and Enforcement

In his May 4 letter, Mr. Ball suggested that, if the
board requires reports of incidents of corporal punishment, it
should specifically provide for the confidentiality of responses.
Mr. Ball's point is well taken. It could be embarrassing to a
student or the student's parents to have an incident of this nature
made public. Disclosure that a particular student was subjected

to corporal punishment could implicate the child's constitutional
right to privacy or the student's rights wunder the regulations
governing the Family Educational Rights and Privacy Act of 1974
("FERPA™M™). In some of the smaller schools, the sex and grade of
the student may be sufficient information to be able to identify
the student involved.

AS 0.i.2S.120(a)(4) permits a state agency to refuse to
disclose records required to be kept confidential by a federal law
or regulation. Federal regulations adopted under FERPA permit a
private school covered by FERPA to release personally identifiable
educational records to the state educational agency, provided the

state agency takes steps to protect the personally identifiable
information and destroys that kind of information when no longer
necessary to monitor compliance with federal requirements.

34 C.F.R. 99.31(a)(3)((iii)? 34 C.F.R. 99.35. In this case, some
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of the private schools being regulated night not be subject to

FERPA requirements, because they are not supported by federal
education money. Further, the state would not be requesting the
records for the purpose of monitoring compliance with federal
requirements. Thus it is doubtful that the department can provide

for confidentiality under AS 09.25.120(a)(4).

AS 09.25.120(a)(3) provides for confidentiality of

"medical and related public health records". Althouah we have
stated above that we believe the issue of corporal punishment is
related to health and physical safety, we do not believe the
reports required by the proposed regulations would be "medical and
related public health records.” Accordingly, we see nc basis for

nondisclosure of the records.

A related concern, not raised by Mr. Ball, is the
Department of Education's lack of enforcement tools. If private
schools fail to make the required reports, or fail to make the
reports in sufficient detail to permit the department to identify
practices that may be identified as health risks, it may be
cumbersome to enforce the proposed reporting requirements. For the

above reasons, the board may wish to reword the proposed reporting
regulation by removing the requirement that the grade and sex of

each student subjected to corporal punishment be reported.
Alternatively, the board may wish not to require reporting of
corporal punishmentincidents, but instead to rely onlyon the
policies filed with the department to determine whetherfurther

regulation is needed.

cc: Hon. Randy Phillips



P.O.BOX 770029
Eagle River, Ak. 99577
Phone (907) 638-6888

May 22, 1989

Mr. Barney Gottstein, President
State Board of Education
P.O.Box F

Juneau, Ak. 99811

Dear Mr. President:

I have witnessed the violence and immoral behavior in the
elementary, junior hi & high schools 'a Eagle River as late

as 1988. As a grandparent, | urged m, children to send their
kids to a private school where that type behavior is not
condoned or tolerated, and education has a priority.

Your proposed changes to the State Education Regulations on
all forms of corporal punishment are unsatisfactory and
unnecessary. These changes appear to be designed and
motivated by some unstated agenda.

Let's get down to the basics. The public school system in
Alaska is out of control. There is little, if any,
protection for our children in school who become prey to
violence inflicted by contemporaries, and there is little

evidence that imparting knowledge(education) has any priority
in the local schools.

Your problems in the school system are nuch more severe than

corporal punishment and a make-work reporting scheme. You
must look: get down in the trenches. Go see the overcrowded
classroom, the teacher with an overload or the kid so stoned
he/she bumps into walls and cars. How about the kid who can
neither read nor write graduating from the Anchorage school
system!! Don't let someone tell you that these are isolated
incidents. 'Tis more normal than unusual.

The worst part of this whole saga is that we, in the business
community, are expected to hire these dysfunctional
graduates. So, over, $6300/student/yeai is spent and the
product is flawed. What a crying shame!

You are a man of many achievements and recognized as a leader
in the business community. I, like you, recognize that
99.99% of all actions by a man are volitional: we always have



Rolf W. Nummc
8402 Decoy Bivd.
Juneau, AK 99801
May 23, 1989.

William G. Demmert, Commissioner
State of Alaska, Department of Education
P. 0. Box F

Juneau, AK 99811-0500

Dear Sir:

I am writing this letter in regards to the Department of Education's
proposed regulations which would require private schools to submit
a plan to the Department regarding oui use of corporal punishment.
As a concerned citizen who supports private Christian schools, | am
strongly opposed to any regulations which would interfere with the
maintaining of discipline within our schools.

As a Christian, | believe I'.iat corporal punishment, when used in
conjunction with solid moral training which our schools provide, is
very beneficial to the character development of a child. | believe
that the church is an extension of the home and the school, an
extension of the church and home. In short, values imparted in the
school should be consistent with the values of the home and church.

The regulations which the Department is proposing, therefore, are a
direct infringement on my basic constitutional rights. | brought my
wife and family to Alaska six years ago because of the freedom
which was available here in Alaska to set up schools in which we
could teach our children the values consistent with our Christian
faith. Therefore, | would encourage you and the Department to take
this and the sentiments of other like-minded Christians into
consideration.

Respectfully,

S 2

Roli W. Numme



POB 526
Delto Junction
Alaska 99737

William 6. Demmert
Commissioner
Department of Education
Goldbelt Place

801 West 10th Street
P.O. Box F

Juneau, Alaska
99811-0500

Reference: Memorandum 89-08 / Corporal Punishment

Dear Sir:

| am totally opposed to this proposed regulation of prohibiting corporal
punishment in public schools and | am opposed to any attempt to regulate
corporal correction in any private or 'denominational’ school.

Pa, jnts are the God given authority over their children. If parents in a
local community vote to enact this sort of legislation for their public
school then so be it. | am opposed to a State Department dictating to a
local community whether or not their children may receive corporal
correction from their local public school. | am sure that parents who
do not want their children corrected physically may simply inform the
principal's office and their wishes would be fulfilled.

The regulation proposal to control corporal correction in private schools
again preempts the parental authority over their children. Any parent who
entrusts their children to the non-public sector has already counted the
cost for this type of education and | am quite sure if they are not satisfied
with the school policies they could either withdraw the student or as
stated above insist that their child be exempted from corporal correction
by the school staff.
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P.O.Box 770029
Eagle River, 99577
Phone (907) 638-6888

May 22, 1989

Mr. Barney G ottstein, President
State Board of Education
P.O.Box F

Juneau, Ak. 99811

Dear Mr. President:

I have witnessed the vir.jnce and immoral behavior in the

elementary, junior hi Uhigh schools m Eagle River as late
as 1988. As a grandparent, | urged my children to send their
kids to a private school where that type behavior is not
condoned or tolerated, and education has a priority.

Your proposed changes to the State Education Regulations on
all forms of corporal punishment are unsatisfactory and
unnecessary. These changes appear to be designed and
motivated by some unstated agenda.

Let's get down to the basics. The public school system in
Alaska ij out of control. There is little, if any,
protection for our children in school who become prey to
violence inflicted by contemporaries, and there is little

evidence that imparting knowledge(education) has any priority
in the local schools.

Your problems in the school system are much more severe than

corporal punishment and a make-work reporting scheme. You
must look: get down in the trenches. Go see the overcrowded
classrr- , the teacher with an overload or the kid so stoned
h- ~ inps into walls and cars. How about the kid who can
na .sad nor write graduating from the Anchorage school
system! Don't let someone tell you that these are isolated
incidents. 'Tis more normal than unusual.

The worst part of this whole saga is thet we, in the business
community, are expected to hire these dysfunctional
graduates. So, over, $6300/student/yeai 1is spent and the
product is flawed. What a crying shamei

You are a man of many achievements and recognized as a leader

in the business community. I, like you, recognize that
99.99% of all actions by a mar. are volitional: we always have



in the regulatioi of the state education. I am very
disappointed that you have failed to exercise leadership in

most trusted pos;tion: one that ultimately affects our
children for the rest of their lives. You have had the
opportunity to irfluence for good and failed. Thus, your

many achievement; pale in view of this most serious event.

Who really cares about a few spanked butts! Let's get down

to the real issues. Hath education a priority in this state?

Sincerely,

cc
Senator Sam Cotten

Senator Rick Halford
Representative Rendy Phillips
Governor Steve Gcwper



Rolf W. Numme
8402 Decoy Blvd.
Juneau, AK 99801
May 23, 1989.

William G. Demmert, Commissioner
State of Alaska, Department of Education
P. 0. Box F

Juneau, AK 99811-0500

Dear Sir:

| am writing this letter in regards to the Department of Education’s
proposed regulations which would require private schools to submit
a plan to the Department regarding our use of corporal punishment.
As a concerned citizen who supports private Christian schools, | am
strongly opposed to any regulations which would interfere with the
maintaining of discipline within our schools.

As a Christian, | believe that corporal punishment, when used in
conjunction with solid moral training which our schools provide, is

very beneficial to the character development of a child. | believe
that the church is an extension of the home and the school, an
extension of the church and home. In short, values impartedin the

school should be consistent with the values of the home and church.

The regulations which the Department is proposing, therefore, are a
direct infringement on my basic constitutional rights. 1 brought my
wife and family to Alaska six years ago because of the freedom
which was available here in Alaska to set up schools in which we
could teach our children the values consistent with our Christian
faith. Therefore, | would encourage you and the Department to take
this and the sentiments of other like-minded Christians into
consideration.

Respectfully,
i /

RnYf W. Numme



POB 526
Delta Junction
Alaska 99737

William G Demmert
Commissioner
Department of Education
Goldbelt Place

801 West 10th Street
PO Box F

Juneau, Alaska
99811-0500

Reference: Memorandum 89-08 / Corporal Punishment

Dear Sir:

| am totally opposed to this proposed regulation of prohibiting corporal
punishment in public schools and | am opposed to any attempt to regulate
corporal correction in any private or 'denominational’ school.

Parents are the God given authority over their children. If parents in a
local community vote to enact this sort of legislation for their public
school then so be it. | am opposed to a State Department dictating to a
local community whether or not their children may receive corporal
correction from their local public school. | am sure that parents who
do not want their children corrected physically may simply inform the
principal’s office and their wishes would be fulfilled.

The regulation proposal to control corporal correction in private schools
again preempts the parental authority over their children. Any parent who
entrusts their children to the non-public sector has already counted the
cost for this type of education and | am quite sure if they are not satisfied
with the school policies they could either withdraw the student or as
stated above insist that their chPd be exempted from corporal correction
by the school staff.



| om alarmed that this sort of State control would be attempted here in
Alaska. Our state was founded by independent men end women who
traditionally valued the freedoms the forefathers of the United States of
America bequeathed to its citizens. | see this type of regulation
attempt as an affront to a parent's right to see that his children are
raised in the manner that he wishes.

Sincerely,

Howard Echo-Hawk

cc. The Delta Paper
Fairbanks News Miner
Anchorage Daily Times
Anchorage News
Tok Mukluk News
Copper Valley Views
Copper Valley Country Journal
Nome Nugget
Juneau Daily Paper
Representive Dick Schultz
Senator Jack Coghill
Governor Cowper
Delta Public School Board

fiw ki SLvIZpifi'fS b ¢ e Vo AT Me. Posito



Senator 3fofjn J8. Qfacb) CoflfjiU

jntfltfUa Atate Xegfslature

hQAv
dimrrtii. Alaska 0061 |
0071 465-4707

60* 55026
North Pole. Alaska 00705
(007) .166-0662

May 25, 1989

Commissioner William Demmert
Department of Education

P.O. Box F

Juneau, AK 99811

Dear Commissioner Demmert:
For the second time in two years, | would Like to communicate
my strong objections to your departments proposed regulations

prohibiting corporal punishment in public and private schools.

These proposed regulations ate an unnecessary intrusion of
state government into the administrative policies established

by local public school boards. They also represent an
unconstitutional intrusion into the administration of schools
with religions affiliations. I also believe there are serious

implications for rural settlements where children are taught
at home, by one or more of the available adults who may or may
not be a parent or legal guardian to each of the children.

Contained in your "Notice of Proposed Changes in the

Regulations of the State Board of Education™ is the statement
that this proposed action "is not expected to require an
increased appropriation.” I believe you have failed to

consider the appropriation that would be necessary for the
Department of Law to defend the unconstitutional relationship
of this action with respect to private schools.

You have also neglected to recognize how tie review of the
private schools disciplinary policies and reporting
requirements would be administered by your department staff,

if these regulations are adopted. The implication is that if
existing staff has the time to deal with the paper work these
regulations will generate, there must be excess funds and

personnel within your departments budget.

You will recall that the legislature has repeatedly considered
banning corporal punishment in our schools. The legislation
to accomplish this has repeatedly failed. These proposed

regulations constitute an "end run" of the legislative
process. The legislative intent of "physical health”
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contained in AS 14.45.100 — 14.45.130 does not encompass
corporal punishment.

AS 47.17 was enacted in 1971 to specifically address the

potential "harm" to children these proposed regulations appear
to be concerned with. You will recall that AS 47.17 is our
Child Protection Act. This Act more than adequately protects
our school aged children from potential physical injury as a
result of disciplinary actions, that may be associated with
any school, home, or child care environment. To broach the
constitutional division of church and state, or to breach the
the relationship of the family with the state, in any manner
other than those intrusions that presently exists, 1is clearly

not within your departments administrative authority.

I strongly urge you to withdraw the proposed regulations
concerning corporal punishment, contained in Memorandum Number
89-90.

It is clear to me that these regulations will only create a
nightmare of paper work for both the private and home schools
of this state, and for your agency. This added paper work
serves no function other than to increase the cost of private
and home education and they will eventually result in added
nonfunctional costs of government. I find this sort of

proposed regulatory action irresponsible to the needs our
children's education.

Please consider all the ramifications your proposed regulation
on this matter will have. I believe you will once again come
to the same conclusion | have. Your most prudent decision is

to withdraw the proposal.
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REPRESENTATIVE
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District 18
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March 16, 1988

The Honorable William G. Demmert
Commissioner, Department
of Education
P.O. Box F
Juneau, Alaska 99811

Dear Commissioner:

As members of the Alaska State Legislature/ we would like to
register our objection to the regulation proposed in your
departmental memorandum 88-14 which would prohibit the use of
corporal punishment in all Alaskan schools.

You are undoubtedly aware that legislation to ban the use of
corporal punishment has been considered by the Legislature
during the last three legislative sessions. Despite these
attempts to institute a statewide ban, corporal punishment is
currently permitted at the discretion of local school boards.
We believe local school boards are the proper deliberative
bodies to decide what type of discipline shall be administered
in their respective school districts. We object to
promulgation of regulations having the same effect as
legislation which has repeatedly been denied passage.

We would like to register our strong objection to the
inclusion of private schools in the proposed regulation. In a
joint meeting of the House and Senate Health, Education and
Social Services Committees, which took place on March 6, 1986,

extensive testimony was taken on Senate Bill 282 and House
Bill 480. Testimony at this hearing indicated extensive
public support for the right of parents to enroll their

children in private educational programs which embraced more
rigorous curriculum and disciplinary standards than most public
schools. The testimony highlighted the fact that the private
schools across the state were successful in obtaining
deregulation of their programs in 1984 and suddenly

legislation was under consideration which would begin to
re-regulate them. We believe this argument is still valid and
take exception to the inclusion of private schools in the
proposed regulation.
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Commissioner, we respectfully request that the Department of
Education withdraw the corporal punishment regulations

proposed in its memorandum number 88-14 dated February 22,
1988. »

CZrJyl—
ntative Mike Miller [hillip,

obyn Taylor

Rep./Alyce Hanley I1ZSudson,

Senator Paul Fischer
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STATE OF A ILASKA
OFFICE OF THE GOVERNOR
JONEAU
February 7, 1990

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.O. Box V
Juneau, AK 99811
Dear Mr. President:
Under the authority of art. I, sec. 18, of the Alaska
Constitution, | am transmitting a bill relating to the
establishment of a subsidized guardianship program for
hard-to-place children who are in the custody of the

Department of Health and Social Services. This bill
addresses one facet of permanency planning for foster
children.

The purpose of this proposed legislation is to provide the
Department of Health and Social Services with another tool
to assist children who require long-term foster placement.
Many times it is not possible, or not in the child's best
interest, to free the child for adoption. Many foster
parents who have had a child placed with them on a
long-term basis might not wish to adopt the <child but are

willing to take on legal responsibility beyond foster
parenthood for the foster child growing up in their home.
However, if assuming guardianship would mean that the state
will release the <child from state custody and leave the
foster parents without needed financial resources to
provide for the <child, foster parents might reasonably be
reluctant to become a hard-to-place child's legal guardian.
This proposed legislation will allow the state to continue

to subsidize the child's care even though the state no
longer has legal custody of the child.

The bill would amend AS 25.23.200, which currently provides
that foster parents who are caring for a hard-to-place
child and who have applied to adopt the child and receive a
subsidy for the care and support of the <child, must be
evaluated as to their suitability as adoptive parents. The
amendment to AS 25.23.200 would require that persons who
are caring for a hard-to-place child and who wish to be
appointed the child's guardian and receive a subsidy,
would, in the same manner, be evaluated as to their
suitability as guardians.
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Under existing AS 25.23.210, the amount and duration of a
monthly subsidy for a hard-to-place <child 1is left to the
discretion of the commissioner of the Department of Health
and Social Services, but cannot exceed the existing rate
being paid by the department for foster care.

Section 2 of the bill amends AS 25.23.220 to require that
when a guardianship with subsidy has been ordered by the
court and the court has released the child from the state's
legal custody, the guardian will be independent of the
department except for an annual evaluation by the
department of the need for continued subsidy and the amount
of the subsidy.

Sections 3 and 4 of the bill amend the definitions in
AS 25.23.240(5) and (7), respectively, to add a reference
to guardianships.

The subsidy program proposed in this bill recognizes that
not only subsidized adoption but. subsidized guardianship
will be of benefit to the childrenjof our state who are net

able to grow wup in their birth families



REQUEST: FISCAL NOTE §71§B/9465 (HESS)

Revision D ate: - Agency Affected: Health & Social Services
Title: An Act relating to Subsidized rdm. ’ “
Guardianship . ! "

Sponsor: Kules committee Cnmnonrn,, o
Requestor~ vernor

EXPENDITURES/REVENUES: (ThousandsofDollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 O O 0 O O
CAPITAI. Lo | -0- -n - : -n -
— -.Q_, - -.n-
REVENUE - 0- -0- -0- - 0- -0- - 0-
FUNDING: (Thousands of Dollais)
GENERALFUND
FEDERAL FUNDS
OTHER
TOTAL —u— -u - 0 -u - -u - -TP
POSITIONS:
FULL-TIME -0 - -0 - -0 - -0 - -0- -0 -
PART-TIME -0 - -0 - S S0 -n- .- q-
TEMPORARY -0 - -0 - -0 - -0 - \ -n -
ANALYSIS : (Attach a separate page if necessary) Changes in CS SB 445 (hess )
have no fiscal impact. This
fiscal note is appropriate.
FY 90 fiscal impact is "0." Projections of no fiscal impact
would continue through 1996.
VoM ~ s -
Russ Webbf Director -
Prepared by : o v eereereerens - Phone: 465-3170
Division m Family and Youth Services Date:
Mvxa M. Munson _
A, mvefrg°am'g e A :oT-H3arEiri, nocial ijervices-

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agcncy(ies) page. of



STATE OF ALASKA BILL VERSION: . SR UKS----
{990 LEGISLATIVE SESSION PUBLISHDATE: 2/7/90

FISCAL NOTE

REQUEST:

Revision Daw: _ AgencyAffected; Health & Social Services
Title: An Act relating to Subsidized bru™
Guardianship

Sponsor: kules ~Comma.ttee Components

EXPENDITURES/REVENUES: (Thousands of Dollais)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 O
CAPITAL 0. ;<0_ S on - . 0- _-n~ -n -
REVENUE | -0- - 0- - 0- -0- -0- - 0-

FUNDING: (ThousandsofDollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL -D - O 0 -u - -0 - 0

POSITIONS:

FULL-TIME -0- -0- -0- 0. 20 0.

PART-TIME -0- - 0- o - o - o - 0 -

TEMPORARY -0 -0 -0- -0- -0- %

ANALYSIS : (Attach a separate page if necessary)

FY 90 fiscal impact is "0."
Russ Webb, Director R

Prepared by: Phone 465-3170

Division = Family and Youth Services Date:.

® . Jdy?aZd fr™‘lunson v *0
m Mociai aerviceT . Date S. 14
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Managementand Budget
Impaaed Agency(ies) page. of



SIEVE COWPER, GOVERNOR

£

»KF1.0r HI Al Til Aivl) Sm 1A | SICKVIC'laS FQ BOXH
JUNEAU ALASKA 998110601
PHONE (907) 4653030
OFFICE OF THE COMMISSIONER
Ll
&
)
April 5, 1990
J
received
Senator Jan Faiks
Alaska State Senate KoR 05 79 °
Alaska State Legislature P
P.O. Box V jam fans
Juneau, Alaska 99811 senate office
Dear Senator Faiks:
Senate Bill 445, an Act relating to subsidized

guardianship, has been referred to the Senate Judiciary committee.

This legislation will offer this department an alternate
method of assisting children who require long-term foster
placement. In cases in which adoption is not appropriate, a family
may be willing to become the long-term legal guardian of the child.

This legislation offers the statutory change necessary so that this
department can continue to pay for tHe"-'ch~iTd'Es~care—w hile in the
guardianship relationship.'

It should be noted that SB 445 carries a "0" fiscal note.
This is possible because the dollars that make up the subsidy for
the guardianship would have been paid for foster <care in the
absence of a guardianship option. /

I respectfully request that SB 445 be scheduled'in the
Senate---Judiciary committee as soon as possible. If you require
additional information, please let me know.

Sincerely,

Q N

Myra M. Munson
Commissioner

MMM/JAL/ch

06F38LH






STATE OF ALASKA BILLVERSION: SB 448

1990 LEGISLATIVE SESSION PUBLISH DATE :
REQ,ECT FISCAL NOTE
Revision Date: f Agency Affected : Dept* Qf Administration
Title : "~n creating a sentencing RR|J; Public Defender Agencv
commission... 1
Sponsor : Rules ComPttee Components « Third Judicial District

Requestor: Governor

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY9l FY 92 FY 93 FY 94 FY 95 FY 96
3.4 3.4 3.5 3.6 3.7 3.8
|
TOTAL OPERATING 3.3 3.4 3.5 3.6 3.7 3.8
CAPITAL
REVENUE J

FUNDING: (Thousands of Dollars)

(? I-EH!Q‘B)S 3.3 3.4 3.5 3.6 3.7 3.8
? 3.3 3.4 3.b 3.6 3.1 3.8
POSITIONS:

% 0- 0- 0- 0- 0 -0
Y

ANALYSIS : (Attach a separate page if necessary)

The Public Defender Agency supports the concept of a sentencing

commission to deal with issues such as uniformity in sentencing,

alternatives to mandatory sentences for first offenders (without parole)

and the rising prison population. Because it is anticipated that _

John B. Salemi, Public ohone 279-7541 (Continlued over)

Prepared b
P Y Public DefenderVAgency Date *2/16/90

Division

Approved by Commissioner:. o Date:
Agency - Department of Administrat

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted Agency(ies) page. of



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution Nn SB 448

membership by the Director of the Public Defender Agency will
necessitate periodic travel to Juneau for meetings, a modest fiscal
impact in terms of travel and expenses will occur.
Budget Analysis
Travel - 6 round-trips at $384 =  $2304

Per diem - 12 days at $80 960

TOTAL $3264



STEVE CQWPER
covcnNan

STAT L 0O A LAHKA
OFFICE OF THC DQVERNOR

JUn ¥aU
February 7, 1990

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 111, sec. 18, of the

Constitution, | am transmitting a bill creating

sentencing commission.

JWi

Alaska

a

Over the past decad , the prison population in Alaska has

increased every year. In the period from 1980 to

Alaska had the largest percentage 1increase 1in

1988 ,
prison

population, and the fourth highest rate of 1incarceration,
of all 50 states. Disagreement exists over both the cause
of the 1increase and the manner 1in which state government

should respond to the expanding prison population.

Based on research and data collected in other states,
obvious that the 1increased rate of incarceration has

and will not, solve the crime problem 1in Alaska.

is
not,
Neither

will the development of intermediate and alternative

sanctions, by itself, eliminate prison overcrowding.
Building more prisons is one way to deal with expanding
prison populations. However, with prison construction

costs ranging from $50,000 to $100,000 ©per |Dbed,

the

ultimate price of building more jails (which includes both

real costs and the effect on our ability to pay for

important public needs) is formidable. A change

other
our

sanctioning policy 1is the only real means of controlling

ever-expanding prison populations.

This bill creates a commission composed of executive-,

legislative-, and judicial-branch employees, as well
members of the public. The commission®s job would be

as
to

review sentencing patterns and practices, as well as crinme
rates, and to make recommendations for long-term management



The Honorable Tim Kelly

Page 2
of Alaska®s prison population. The legislation requires
the commission to make annual recommendations fcr

legislative and administrative action on sentencing laws.

I urge your favorable action



STATE OF ALASKA BILL VERSION: SB 448

1990 LEGISLATIVE SESSION PUBLISH DATE: 2/7/90
REQUEST:

Revision Dale: _ Agency Affected: Q££ice of A~  Governor
Tide: "An Act creating a sentencing BRU: Commissions and Soecial Offices
commission; and...1

Sponsor:  Rules Committee Components:.

Requestor: Governor ~

EXPENDITURES/REVENUES; (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 140.0 144.9 149.7 155.0 160.4
TRAVEL 39.1 33.1 39.1 39.1 39.1
CONTRACTUAL 91.3 74.7 74.7 74.7 7/11.7
SUPPLIES 6.2 2.7 6.7, . . 6.3 6 3
EQUIPMENT 2R.2 7 9 9

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 304.8 265.4 270.2 275.5 .220,iL

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND 304.8 265.4 370.2 779 9 ?23n q
FEDERAL FUNDS

OTHER
TOTAL 3U4.8 265.4 270.3 275.5 280 —

POSITIONS:

FULL-TIME 3 3 3 3 3
PART-TIME

TEMPORARY

ANALYSIS : (Attacha separate page if necessary)

See attached analysis

Preparedby: Michael A. Nizich, Director”®n 465-3616
Division : Division of Administrative Services ) : 2/6/90

Approved by Commissioner: Carrey Peska, Chief of Staff*~y Date: 2/6/90
Agency: O ffice of the Governor > /'P

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agencies) pagc -------- —



Sentencing Commission Page 1

Analysis:

PERSONAL SERVICES 140.0

Fiscal note assumes Anchorage location of commission staff.

Request for New Position forms are attached. Salary shown are step

A for FY 91. Personal Services request for subsequent years
includes a one-step merit increase for all positions.

TRAVEL 391
Travel assumes six annual commission meetings.

Anchorage: 4 meetings

travel @ 366/person x 5 people = 1,830
per diem @ 80/day x 3 days x 7 people = 1,680
four meetings @ 3,510 = 14,040

Juneau:

travel @ 390,/person x 11 people = 4,290

per diem @80 x 3 days x 12 people = 2,880
Administrative staff

travel @ 366/person x 2 person = 132

per diem @ 90 x 3 days x 2 people = 480 8,382
Fairbanks:

travel @ 390/person x 10 people = 3,900

per diem @ 90 x 3 days x 11 people = 2,970
Administrative staff

travel @ 390/person x 2 people = 780

per diem @ 80 x 3 days x 2 people = 540 8,190
Additional administrative travel: = 8,500

includes legislative hearings;
out-of-state travel to meet with
sentencing experts

Total Travel: 39,112



Sentencing Commission
Analysis:

CONTRACTUAL 91.3

Professional Services:

Services for programmer,
statisticians,
other

Communication:

Telephone (toll costs,

fixed costs,

sentencing analysts,

corrections specialists, and
related professionals

base/local
centrex network costs)

900/mo x 12 months 10,800
Telecopier charges - 25/mo x 12 months 300
Teleconference charges - 6 8 450 2,700
Postage - 300/mo x 12 3,600
Transportation:
Freight and express charges - 75/mo x 12
Advertising, Printing & Binding:
Subscriptions 75
Advertising - 6 meetings x 750 4,500
Printing - 6 newsletters x 800 each 4,800
Annual report 10,000
Forms, misc. 750
Minor Repair, Maintenance
Rental for Space:
Space requirement per Department of
Administration standards:
693.5 SF x 2.00/SF x 12 months
Total Contractual:
SUPPLIES AND MATERIALS 6.2
Office and library supples, 350/mo x 12 = 4,200
Data processing supplies = 2,000

Page 2

35,000

17,400

900

20,125

1,200

1/j,6 4 4

6,200



Sentencing Commission Page 3
Analysis:

EQUIPMENT 28.2

Communication Equipment:

Phones 1,800
Data Processing Equipment:
3 PCs with 1 lazerprinter 16,000
Furniture/Office Equipment:
Furniture/work station equipment = 7,500
2 5-drawer lateral file cabinets = 900
= 2,000 15,850

Photocopier

Total Equipment: 28,200



POSITION ;rITLE _
1. Executive Director

TYPE OF POSITION STAFF HONTIIS RP NUMBER
2. PFV n
3. CONTINUATION LEVEL \ | ADD1TION
* TYPE OF EXPENDITURE
1 2
PERSONAL SERVICES
5. Salary - 56,244
6. Benefits 12.726
7. Supplemental Benefits
8- Fixed Benefits
9. TOTAL PERSONAL SERVICES 01
10. Travel 02
11. Contractual 03
12. Commodities 0<t
13. Equipment 05

14. Other
15. TOTAL COST

RECEIPT CODE

16. Federal Receipts
17. G.F. Hatch

18. General Funds
19. I-A Receipts

20. Program Receipts
21. Other

FCR BSM LSE ALY
KEY NOMER

REQUEST KRR
NEWPOSITION

~1137(7/88)-13

FUNDING SOURCE

1002
1003
100*1
1005
102B

ACENCY

BrRU

GOMPONENT

RANGE/STHE? BARG UNIT PAGE/LINE

APPROV. DI SAPP

_24/A R
PCM NUHBER BRU PRIORITY LOCATION B ECTION DISTRICT
Anchorage LG
JUSTIFICATION!
AMOUNT
s Executive Director, Sentencing Carmission. Att ley with
4-6 years experience iIn criminal justice. Responsible for
overall supervision, working with Ccnmission, legislators,
other agencies and public; evaluating existing laws,
programs and policies and advocatin%aproposed legislation;
anlysis of sentencing patterns and Tactors.
69.0
5.5
3.8
8
8.1
87.2
87.2

Office of the Governor FY o1

>3

Commissions and Special Offices pago 1

Revised Date




N

W OO LN U

P O © W N O

POSITION TITLE
Project Assistant

TYPE OF POSITION STAFF MONTHS RP NUMBER
PFT 12
CONTINUATION LEVEL | ADDITION

TYPE OF EXPENDITURE
1 2

PERSONAL SERVICES

Salary 32.5B0
Bcncflts 7,534
Supplemental Benefits
Fixed Benefits

TOTAL PERSONAL SERVICES 01
Travel 02
Contractual 03
Commodities o
Equipment 05

Other
TOTAL COST

RECEIPT CODE FUNDING SOURCE

Federal Receipts 1002
G.F. Hatch 1003
General Funds 100*1
1-*A Receipts 1005
Program Receipts 1028
Other
FOR BAH USE ONLY
KEY NUMBER
agency
REQUEST FOR
NEW POSITION bru
COMPONENT

-1137(7/88)-13

RANGE/STEP BARG. UNIT PAGE/LINE APPROV. DISAPP
16/A COV.
PCN NUMBER BRU PRIORITY LOCATION ELECTION DISTRICT
Anchorage LG
JUSTIFICATION!
AMOUNT
3 Assist Exec. Director with sentencing analyses and reports.
Maintain data base, data collection and compilation; prepare
reports and analysis of sentencing patterns and effects
of other sentencing factors;"liaison with contractors.
40.1 !
5.5
3.0
.a
7.5
.,56.9
56.9

- FY 91
Office of the Governor

Page ? of T

Garnussions and Special Offices,

Revised Date




POSITION TITLE

RANGE/STEP BARG. UNIT

PACE/LINE APPROV. DISAPP

1 Executive Secretary 12/A Gov.
TYPE OF POSITION STAFF MONTHS RP NUMBER PCM NUHBER BRU PRIORITY LOCATION ELECTION DISTRICT
2. PFT 12 Anchorage LEG.
3. CONTINUATION LEVEL ADDITION JUSTIFICATION:
t. TYPE OF EXPENDITURE AHOUNT
1 2 3 Secretarial support to Executive Director and Sentencing

PERSONAL SERVICES Carmission staff. Assist with coordination of Ccnmission
5 salary 24,984 meetings, public hearings, travel arrangements, process
C  Bcnefits 5,868 fiscal and personnel documentation.
7 Supplemental Benefits
8 Fixed Benefits
9 TOTAL PERSONAL SERVICES 01 30.9 1
10 Travel 02
ik Contractual 03 1.8
12 Commodities o'* .8
13 Equipment ' 05 7.5
]-dc Other
15 TOTAL COST 41.0

RECEIPT CODE FUNDING SOURCE
18 Federal Receipts 1002
17. G.F. Hatch 1003
18 General Funds 100** 41.0
10. I-A Receipts 1005
20. Program Receipts 1028
21 Other
FOR BAH USE ONLY
KEY NUMBER  cooooooceveeoeeeeeseeseeeessseseseeessesssseesssssssnenenoes
agency OFffice of the Governor e
REQUEST FOR
HEW POSITION bru Ccmnissions and Special Offices Page 3_______of 3

COMPONENT Revised Date

1-1137(7/88)-13



BEDSPACE

6/89 12/89 6/90 12/90 6/91 12/91 6/92 12/92 6/93 12/93
Total Population: 2606 2844 2922 3000 3078 3156 3234 3312 3390 3468
Less FBP: 95 75 75 75 75 75 75 75 75 75
Less CRC. 200 200 200 200 250 250 250 250 250 250
Less N 5 5 5 5 5 5 5 5 5 5
In-State Population: 2306 2564 2642 2720 2748 2826 2904 2982 3060 3138
Available Beds In-State: 2516 2516 2516 2516 2516 2516 2516 2676 2996 2996
* Un-triple Bunk
YKCC:
* Close Small FCC
Dorms:
* Close LCCC Dorm:
* lIn-double Bunk
Cells ai PCC:
flew Palmer
M niimiiii: 120
New Unit tor
Long-Term Women: 40
2nd Half of SCCC: 320
2676 2996
Available Beds Less
In-State Population: +210 - 48 -126 -204 -232 -310 -228 +14 -64 -142

* Unable to close any beds
Rev. 11/14/39 due to increasing prison
Corrected Copy population
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10 States with the largest percent
iIncrease In prison population 1980-88
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10 States with the highest Incarceration
rates in 1988
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Inmate Offense Catagories
December 31, 1988
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Department of Corrections
Operating Budget FY 1983 to FY 1989

in Millions of Dollars
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Ranking the Nation®s
Most Punrtive and

Costly States

HGHIGHTS

This issue of NCCD FOCUS represents
the second annual 'Ranking the
Nation's Most Punitive States '< The
United Suites, now with more than
625,000 inmates in prison, has long
been recognized as a country that im-
prisons a large portion of its population
Since 19S0. the nation's imprisonment
rate has nearly doubled * Presently,
over 40 states are under some form of
litigation related to crowding or uncon-
stitutional conditions of confinement

This surge in the number ofinmates has
been interpreted by some as an indica-
tion of a more punnve attitude toward
the crime problem that characterizes
the politics of contemporary criminal
justice Punitive attitudes have tradi-
tionally been cited as the reason certain
states and regions have higher im-
prisonment rates than the nation as a
whole.

As states respond to the pressure of
overcrowding, more attention is being
paid to comparing states in terms of
their use of other forms of control in
addition to prisons. And, states are also
concerned whth the high costs of these
systems State and federal prison
population data, the most obvious
means of calculating comparative im-
prisonment rates, reflect only a single
com ponentofajurisdiction's correction-
al system and exclude other far-
reaching forms ofincarceration and con-
tiol, including jails, juveniie faciliues,
and parole and probation.

Fcr these reasons, the domain of prison

control must be evaluated in relation to,
and in many cases as overlapping with.

By James Austin. Ph D and Marci Brc\

the control exercised by other correc-
tional control systems This has become
all the more obvious in recent years, as
many states, facing crisis situations in
their prisons, have placed many of-
fenders in a wide variety of non-prison
correctional settings

The major findings of this report are

o .ation’suseofprisons,jails proba-
tion and parole continues to grow at
record levels Morethanoneoutofevery
100 persons are under the control ofthe
criminal justice system.3

« Washington. D C , ranks number one
in all forms of punishment and
criminal justice expenditures
Despite an enormous investment in
criminal justice agencies, policy
makers have recently chosen the
nation's capitol as the site for further
investment in more incarcerative
policies.

The South continues to have the
highest regional imprisonment rate
and the highest total control rate
However, the West, fueled by
dramatic increases in California, has
the highest regional total incarcera-
tion rate tincludingjails and juvenile
facilities, as well as prisons).

In 1987, it costeach man, woman, and
child $211 per year to fund state and
local criminal justice systems. This
figure compares with $95 in 1979

There is a strong correlation between
rates ofcriminal justice expenditures
and crime rates. States thatspend the
most on criminal justice have the
highest crime rates. Despite a con-
tinuing increase in expenditures for
criminal justice agencies and in the

use of formal punishment, crime rater
continue to escalate.

AR RN raTeS

The most commonly used gauge of the
lunitive nature ofa state or geographic
region is the imprisonment rate. This
rate typically refers to the number c'
persons in prison on a given day. per
100.000 state population Southern
states have historically had the highest
levels of imprisonment in the country
which has been interpreted by some ex
peru as reflecting the conservative
political and social values ofthat region

Table 1 shows the rates of imprison-
ment for the 50 states and Washington
D C. Among the 15 states with the
highest rates of imprisonment. 11 were
Southern states tincluding W ashing::.i
DC.) The table also shows that the
Southern region had the highest im-
prisonment rate followed by the Wes-
Midwest and Northeast. Among the 15
states with the lowestrates ofimprison-
ment, seven states were in the North-
east and six were in the Midwest

Overall, state rankings for imprison-
ment varied little from last year's
report, which used 1986 data. However,
a few states showed significant in-
creases or decreases in their imprison-
ment rate between 1986 and 1987 In-
terestingly, Washington, D C . which
has the highest imprisonment rate in
the nation, increased its imprisonment
rate from 1,078.4 in 1986 to 1,197 4 per
100.000 in 1987. Alaska is second with
arate of481.5 per 100,000 and replaces
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Nevada as the state with the highest
imprisonment rate. However, Alaska’s
high ranking is misleading as its prison
figures include persons awaiting trial or
serving short sentences. In most other
states these inmates are counted injail
populations.

To correct for this bias, we created a
'total incarceration rate" which in—
cludes prison and jail populations and
juveniles in custody.4 When the states
are ranked according to this criterion,
the West replaces the South as the
nation’s leader with arate of 432.7 per
100,000. Nevada reassumes its number
one state ranking, and D.C. continues to

e. Hawaii. Rhode Island and Varannt. which maintain combined prison ind »ail »stess.

Fgures

have the highest rate of incarceration
(four times the national average).
California’s dramatic increase in prison,
jail and juvenile facility populations is
the main reason the West has taken the
lead in incarceration. Since the previous
NCCD report, California added about
6,500 inmates to its prison population,
more than 19,000 inmates to its jail
population, and 2,100 children to its
juverr’e facilities.

When the total incarceration measure is
compared to the imprisonment rate, sig—
nificant changes occur among the states
with respect to their national ranking

Tennessee, for example, moves from 33

to 13 in total incarceration, in part
because the state houses many state
prisoners in local jails due to a consent
decree restricting prison populations.
The same phenomenon also explains
increases in rankings for other states
including New Jersey, Texas, and
Louisiana.

Connecticut, on the other hand, moves
down to arank of 36 for total incarcera—
tion compared to a rank of IS for
imprisonment. Similar declines for
other states, such as Hawaii, Rhode
Island and Vermont, simply reflect that
they also have consolidated jail and
prison systems.



hut have not addressed otherelements of sen-
lencing cecision meking. Horide™s prism sen—
tecirgguictliresare undermined by severely
overcronded prisons tet have necessitated
wholesale early relesse of large numbers of
imates.

Allhough no sirgle state hes structured com—
prehersinely issentencing policyand corec—
tical resources, tre experience of those tret
have tried illustrates the pramise and poten—
1= of this pioneering pbliic policy effart. This
peper attempts b () review S goalsof stic—
twrirg statenice sentencing policy, @ descrite
the scope and agenda et must be tadded,
and @) disass practical and it issues
inolhved I aeatirg a comission.

The Goalls of Structured Sentencing

Themost common and most inportant goals

of structurad sentercing are @

I Esure wifomity in sertences and
elimirate irsyorteble digarities besed
On ra®, genoer, Or Socioeconamic
fdos:

I Inoreese the sty of conectiael
sactios ndirdt prgorin o tre sri—
ousness of tre offerse and tre arimirel
history of the offacer;

a Cuide juical decision making while
proving adequate qyortunities Tartre
earcie of disoetimwhen sustantial
and aorpelling cirounstances edst;

I Resssert kgltveantiol over sentenc—
ing policy na coordinated and compre—

A COMMISSION ON STRUCTURED SENTENCING

A comission tostnoture santarcing policy
isareated and overseen by tre lgidlatreas a
means ofdevelaping a comprehensive olicy.
Once a setencing policy sestablide, te
comission”s 1ok dhifts o mnitoring the
effect of sentencing policy on conrectiael
fadlitis and resources and 1o advisig the
legislature on changes and modificatios n
santencing plioy.

The camission approach offer? treadvan—
tae of managing some of the rough-and-
turble politicsand potentsal demagoguery aur—
rounding sentencing isses. A commiission
alo provides a vehicle through which dll the
necessary parties- legiskars, juotes, cormec—
tios dfficals- can participete eqelly and
ageratiely.

The product of the commiissiion”™s cellibera—
tioscan ediflaetfoms, depending upon
a stale’s traditin of separation of posers.
Washington, the sertenciing comiission™s
recormendatiions were sumitted to the legis—
lature and adopted by Statute. InOregon and
lauisiare, tresentercirg policyvill be prowl-

gated nadhinistrative rks. hvimesota, te
intE guicelines vere established by ruke, bul
dimdificatiasmust be reviened by tre leis—
lature before going inoeffect. Most sertenc—
iy eqarts agree tat oluttary poicial
guicelines are ot an effective means of
inplementation because they are alvisory n
reture and ladk the mendatting force of legis—
kthe licy. B, p. 9B, and 1, p. 171]

Slatutory enactment hes the strogest kgl
standing and hes the advarttage of legiskatine
review of both the substantive policy as vell
as tre all-inportent firecial inplicatias on
corrections resourcss. Although the adiinis—
tratie rules process means a more pessive
and limited lepisktive reviiaw, itmay minimize
the danger of piecareal amendment or linit
tre politicsof erotion aimed at selected parts
cf tre sentenciing policy. More inportant, tre
adinistrative rulles process canot deal with
allaatinof resouross o inplerent asentec—
iy plicy.

Legislators interested in esteblishing a
commission on structured sentencing must rot

hensiveway, as opposed toa piecareal
approach;

m Coordirate Ihe €l range of arimirel
sactios fron firss and praelin
syeEvisinn in the comunity o tod
oonfirerent; and

mm Coordinate sentencing policies wilh cor—
rectiaal policies and resources.

Ih a state where these goals are broedly
shared by the varias actors and irstitutios
inohed Insattencing, a comission repre—
satsa pramising vehicle toachieve structured
satacirg. What folloss s a stephy-step
cescription desiigned 1o Felp lggislators i
draftiry legiskation o establish a sertercing
comission.

anly daft tre legslation settirg forth the scope
of work and gperating cetaills but also foster
the necessary enviroment of interbranm
cooperation.

Creating the Right Climate

Sertencing policy recuires an interbranch
effart hulton gopreciation farthe unique role
thateach branch plays nsatercirg. Corstitu—
tiaelly and practically soesking, statewice
sertenciing policy can be esteblished anly by
the lggishaue. Gearly, honever, judges nave
the most experience and direct involvement
with Ire cay-to-cby goplication of sentencing
policy to irdivid Al ceses. Correctians adhinis—
s, prosecutors and defense lawers,
parole dfficiels, and the pblic also have real
and vitdl inferests insantercing and, terefore,
nust have a role inthe comission process

An interbranch partrership s required "o
sveral ressors. Ldidal guickliresaloe &
treenforcament needed toensure compliance
and cannot address questions of firecia and
space needs reaultirg from sentencing pe ¢y
Beautive branch inovatias atbest can anly



structure parole decisionmeking ormake Tinit—
ed cnanges within asileble aimirel justie
resouross. Legislative actian can mandate and
coordinete statevice plicy, but kpisktie
involverent vill lidly be stilkon in te
inplementation prooess.

Sertencing policy and procedure represat
a wnique area of abstantive law tret sharply
megnirfies the geecial relaticshipbetueen tre
kislatureand the juoliciary. Oregon Attormey
Gereral David Frahrmayer, witirg ina 1986
isse of State Government, notes trek courts
arerotasvell suited as tre legislatue or tre
eeutive branch 1 resohe major issues of
pblic plicy, Vet Ire requirenents of lepl
inlepretation inescapebly lead o aeation of
lavs. Moreover, he argues trat legislatures
inite judicial ectivisn by the prodigiousness
of treir lanmeking and the tendenciies tonard
overly vague language and broad celegations
of pover. The tasion between oicial and
kislative roles has been dramatized inmany
SUstantive aress of lav but sheigttened
sentencing since irgpresats amgjor jucical
furction. The drallege for legshtors interest—
ed nsentercing reform B recognize and
charel te rstittticdl tensias asstiely.

Defining the Scope of Work

The legislature defines Ire scope of sludy
and work of a commission ad, by so coirg,
can enhance or hendiicap tre lilelirod of suic—
cess. Iftre lgislature Bk tomandate acom—
prenersive gaproech, then acommiissiion can—
rot be faulted far recommendiing a piecereal
>digy. Ithe lggishturediredts trecomission
10 lok anly at sentercing ; jrmitments ©
state prisaos and rot the £l range of correc—
ticel sactias, then tre concems of laal
governments and treasiklityof comunity-
based sentencing gotias may ot be ade—
quetely considered.

The most common problems inolvirg te
scope ofwork stem fron three primary IsSes.
A, sentencing quicelines should aorsicer- tre
Tl rane dl conectiaal sanctiions from prism
incarceratian t comunirty suparvisian and
lires Most ot tre early guiceline eqeriments

tooused Iitattentinon intermediate and non—

inprisoment sactias, even though threeaut
o four offenders are sanctioned inthe com—
mnity. More recent commission effarts g,
in Lauisiaa and Oregon) are atterpting ©
huild sentercing scnemes  tet tae o
aooount me use ana aaikdility of ozl |k,
comunity srvice Absent gecificquicelines
structunirg the imposittion of non-inprisoment
sentences, the potential fordisearate and dis—
proorticate setences By, and tredility
10 plan far and develop needed comunity
resources s Iimitedl

Correctiael resources are ot Lnifomly
asildle neach community; some localesare
ridh nprogram gptions vhile others are ladk—
g Furthermore, since ik and many com—
munity-besed corectiaral programs are loally
fuded, a comprehensive state sentencing
policy must address state and local firence
isaes. Railure toaddress tre £l range of sen—
tecing senctions virtallly ensures inegities,
aooording toKay Knapp, director of the Isti—
1ute for Ratiael Rblic Roligy, Ire.

Secord, legislatures shauld gine treircom—
missions gecificdiractives as o lleedtant ©©
whiich they need o take intbbaccount edstirg
arstraints on conrectiosl resources. They
should allso require sentencing commisssions
10 rgort on the dort- and log-term fisaAl
inpects of tteir proposed gquicelires. For
example, the recently enacted erebling legis—
i aeating the Kansas Sentencing Commis—
sin staies, *'In devellopiing s recommended
sentercing guictlires, the comission gl
take inbabstantial arsiceration arratsen—
tecingand release practicss and correcion—
a resaurces, ircluding but not limited o tre
cgecities of »oal and state conectiael
falits"

Where comisssiions are ot required tocon—
Sichr edisting aorstraints on resources, they
may oronuigate quicelires tret resit intre
need fora sustantial increese nnew prism
arstruction W k kethismay oe an acogptable
outcome m some dtates, meet are already
strupling to deal with edisting prism crowd —
ingand canot afford Derect plicies tret fir—
ter exacertate the problen. Persylvania B

anexanple of a state tret enacted quicelines
tet reaulted in tte inprisoment of more
offerckrs ko loger periods of tire. Adopled
N19®, Pamsylvenia™s minimum sertencing
guicelines antrituted o increesss intte per—
centage of convicted offeders incarcerated
and average prismn sentences. [, p. &)

Third, sertencing reform should ot be con—
fused (and thereforenot corbined) wirth arimi—
rel code ravisian. Some states tethave tried
toacooplish code revisianwithin the antext
of a sentencing comission have fourd treir
effarts stAlladl. Most recdificatin effarts are
quided by treModel Reral Code, which refect—
ed the philosgphiies of the 1940s and 1950s
when “indeteminate”” sentencing was Ire
nom. Vhile Ire model code estblides a
common vocaulary and axsistait kajic
within arimirel statutes, itswhol ly inedeguate
intte process of addressing modeim sentenc—
iy refom. B, p. 4]

One sigificatstunbling blodk ofFthe Model
Peral Code s its dessifiation systen of
offersss (three felay punishment clessss, two
misdemeanor clessess, and one violatindiess).
States trethave developed sentencing guice—
lirspicallyend upwithmore refired distirc—
tios of offerse seriosess. For exanple,
Mimesota™s guicelire system rarks 10 offerse
ety leds, ot ircluling fast degree
murder, which camies a mandatory e sen—
tence. Washington esteblished a 144 raok—
iy of offerse seriasress. The more refired
rakingsweight fadtars such as typeand edem
of harm, aicenility, and victim wirerability.

The second major probllan preserted by the
Model Perall Code Bitsfoous on "Wworst case™
behavior and assigning an gopropriate mexi—
mum parelty. Most sertercing quicklires, as
aprectical natter, reflet"Usual case” Peral —
ties with ~jeouate provisias Tor judges ©
inoreese tre saction inlijtof apgravating ar—
allos judes t base setercing on the
offerckr’s ectiel betavior intre srine rather
then the offerse Tarwhich he was aonvicted.
(For a detailed disaussiion of these prabllens,
see Tary™s "'Sentencing Quicelines and tre
Model Peral Code™ 9]



Setting the Agenda of Pollicy Choices

The ensbling legislatinshould el at Tre
mejor issues 1o be addressed by the commis—
sion. Key poliicy issues incluk:

m Rarking offeses (includirg attemts,
Jlictatios, and aonspirecies) by
degree of seriogess;

mm Determining the role of and measuring
arimirel historyas a fedtor nsantarcirg;

m [efinirga disositical policy tet deter—
mines which offerders are aonfined n
slate prisons and which are sanctioned
notterways (£, asladial digzsitios,
fires, restiluion, and prdstian);

m Establishig Ire legth of sertences
(prisnand othermise) and the edentof
other stipulated pralties of comunity
FLrvice or tires;

m Developing policy and  procedures
goveming when a judge may depart
from the guicelines to order amore ar
less severe sentence; and

m Structuring policies and procedures (fr
eamle, pleabarggining agreerents ar
parole ckcisias) thensure aorsistacy
ndl aspects ol sentencing policy.

Withineach of these sixpolicy aress, acom—
miission vl face many diverse and complex
questians. A hriefdisasssion of some of the
queslions a comission will cofront follors.

Ranking lhe Gravity of Different Offenses.
A comission must develcna consensus hier—
archy of arimirel adtivity. Iheffect, acommis—
sinmakes a allective judgrent about what
crimes are lesst serioss or most seriaus and
therefore deserving ofharsher punisment. At
a broad policy led, tre rarkings reflet judy—
ments about harm ar potential harm o trevic—
tim or comunity, the albility of te
offadkr, and physical injury o the vidiim. A
comission may choose tomake case-level
differentiatios as vell. For example, tre pro—
posed Oregon criime rankiing subdivices diug
offerses usiing fectors such as the type of sub—
stance inohad, tre iINBt ogereyate sUbstan—
1= pafits, and tre comection, Fay, han
orgenized traffidarg qeeration.

The Role of Criminal History. Cormissions
typically develop a sooring systen to assign

arnurerical veight tooffaer deracteristics
ircludirg prior felay and misdemeanor con—
victias, juenile record, and proation or
parole statLs at the tine of the offese. Other
aorsicerations may inclue: Should offenses
agpinst people and property offeses be
veighted differently? Should extended perios
of crime-free behavior diminish the weight
given toold convictions? How shoulld nuktiple
aorvictios arisirgaut of a sirgle ircidat be
counted?

The rarkings of offerse seriousness and
offerder derecteristics are Laal ly displayed
on a two-dimensiional grid, yieldinga natrixon
whiich sertencing policy can be besed. Next
the comissiion must deal with the two major
policy issues tatdrive prism populatios and
other correctiaal resourcss: (D) the disoosi—
ticdl policy ar, more sinply pit, what sen—
tenoss ([rism, ", or otteise) are
most gpropriate i t which offeders, and @
the duratiorel policy ar, inother vords, ho.v
lag or how extersive a sertence shauld be
given kr a pricllar offese and © tre
offattr. Ineffet, thecomission drans lires
thraugh the matrix t© represant when an
offerder willl be sanctioned inthe comunity
or nprismn and assigns time periods toeach
cl within tre natrix. The designated tie
periad n each @l s wally termed te
"presunptive setence.”’ the sertence pre—
sumed tobe most gyrgpriate. (See Figure 1)

Dispositional Policy. A commission makes
fundarental phillosyhical judgments about
how much weight to give 1o offerse serios—
ness and arimirel history when dhoosingasen—
tecing qoion. A Ujustdeserts” policy
enphesizes offense seriausress and mendates
a sentence based on tre offense with hite
regard to priar arimirel adtivity. Conver<elly, a
policy aimed at incgeecitatirg repeat offaclrs
would give much greater weight 1o arimirel
history.

h Mimesota, when esteblishing an it
policy far the use of inprisoment, thequide—
lirs comission nitHly tified those
offersss for which inprisoment shauld
always ar rever be recormended. Usiing infa—
metiion on pest sentencing prectices, thecom—

miission coulld project the population inpact of
Iredifferatveightings of offese sericusess
and offerder history on prisn capecity- tte
more punisment-oriented tre pligy, e
higner the comirtments o prism. Ihadditian,
the comission weighed the plitical inplica—
tios of diffaet ivout plides. [7, p. &]

As apractical matter, develgping a dioosi—
tioel policy vill not deviate fram pest joical
sentencing precticss in the west ngjority of
cases. Where new guicelines ceviiate rom pest
prectice, horever, the debate K liely tobe
quite sharp and focused on fundarental

mhileshical isses.

Durational Policy. A commission articlates
gecificoonfinement periodsand lreedantor
serityofother sactios. Because striucturad
sentencing Sstitutes sorter ' real-tine* sen—
tences far synbolically loger indeterminate
sentences, tre duratiorall policy attracts con—
troersyevenwhen icclosely resarbles actial

Some of thequestias inolhved inthedura—
ticd policy ae: Should a sirgle, fved sen—
tence be provided or a serntencing range? To
vwhat extent should prism caecity aostrain
the developrent of sentence legths? How
should sanctions other then prison be weight—
ed and what tracboffs allored when a com—
mnity hes limited conecticrel altermatives?
Should fires be graduated according o the
offater"sailitytopay, and when should lires
be alloned tosbstitute for astodial gotios
or comunity service requirements? When
nuktiple axvictios are inolved, how should
oonaurrentt or consecutive sentenoes be cal—
aullated? How shoulld post-imprisorment super—
visin be calalated?

Several states are eploring one pramising
approach 1o inoorporatiing communi'ty correc—
tias inb digusitical and dratiael oligy.
The approach inwolhves two elerats, @) a
refirement ot sentenciing guicklines o ircluce
diffaat leels of probation sentences, and @
a system of exchanges ar equivalercies
among \arias non-inprisonment sanctions
ror exaple. Oregon™s proposed sentencing
guicklires esteblish three probation leels for



FIGURE 1.

MINNESOTA’S SENTENCING GUIDELINES MATRIX
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vhich amaximum number ol |l days can be
ortered (12, 0, 60, ar 90 das) ad amaxi—
mum amount of tine (measured in"‘astodial
units’) inother community programs can be
repired. The guicelines also esteblish equive—
ket astodial wnits- one day of |l aofine—
ment or resicntial treatrent B considered
eqel totwo days ofhome anrestar electranic
aneillaxe. Bgthours ofcomunity service
would be equivalent to ae-third of a day of
Al cofinerent or residntial placament.
Depending upon tre aakhility of kol
resuross and e ciraurstances of tre
offarckr, a jude could order any conbination
of |l coffineent, comunity savice, cus—
1ol treatrent, work relesse, or restitutin
within the all losence of custody units gecified
in tre guictlires. A judge ot linited i
inposing adbiiticral corditios of proation tet
do not inoohe custody of tre offader.

Departure. Structured sentarcing plans typi—
clly provie a means for judges o ceviate

from the presariibed sertence and artkr a less
or more strirgant sentence due to mitigatingy
or aggravating cirounstances.  hdeveloping
adgparture mlicy, a sertencing commission
ceals with both sUbstantive ariteriaand stan—
dards fardeparting from the presunptive sen—
tenoes and procedural requirenents tretmust
be folloed.

Examples of dyarture atteriainclucke men —
H ecity, cliterate atelty, extreme vulrer—
dillity of the victam, The offeter’s ke intte
arine, and cogperation with the inestication.
hMimesota, the comissiion alsodeveloped
a [t of feotors, prinarily demographic and
socioeconamicc, whiich should not be used as

the besis for deartures.

Departure procedures may regjire a sen—
tecirg evidntary hearing, wriltten justifictin
of dearture, gellate review of dpartures,
and limitatios on edant of dyarture.

Reiated Policies era Procedures - :Cr—ri5—
sinmay need 1o propose abiiticel egsa
tin 0 relloate starcing autrorty ©
implerent a structured senternciing policy Rer
exanple, m ahill enacted this year estzoiig-
mg a slate sentencing comisssion, e Kan—
sas Lagislature gecificlly directsd me
comission, nisgort o tre lgisktue ©
make recomendations regarding wetner
there Ba cotinued need farand what™S me
projected role d. #l ay. tre Kansas parole
board and whether tre poliicy of alloatirg
gooo tire awdits ko the purpose of determin—
irgan imate”s digiility fa- parole or codi—
tiodl release should be oontinued (Kansas
Serate Bl No. 50.1989 Sessian)

Statutory enactment 1o esteblish gyellate
revievmay oe necessary Washington squice—
Iires ircluk stardards 1o Iinit the disoretin
of prosecutors on dharging and plea bargain—
ing Mimesota™s guicklines (and Oregon”s pro—
posed quicklires) adire how ordoation
rawocation stobe coordinated with sertenc—
irg quicklires. Ihsum. the comission must
ensure coordinated procedures ek .. e
tregoals of santencing equity and systemwide
unifomity.

Some or dll of these isses may be neces—
sry ol nteaedling kpisktinofrare
the scope and agenda of a sentercing
comission.

Organizing a Commiission

A comiission actson behalfof tre kgisla—
tuetbdevelop a consensus sentercing policy
tret sdlitically salableand can be inplement—
e, nonitored, and enforaad. The commilssion
roi anly recommends substantive policy but
alo fdlies witia tradoffs and com—
pranises. The comission inmany ways hes
toat liea lgdhture; terefare, the compo—
sitin. Saffry, sdedulle, and proceduresofa
comission are inportant elenents o be
covered ineebling lgsktin

Membership. The commission members
nust have tredality towork together on sen—
tecing policy isses as vell as tre qecity
tohuild support and commirtment for setenc-
ng policy among interested groups thraugh-



aut the state. Commissiion members may De
selected because ot teir dality o aticilate
and represait tre concermns and views d
interest groups, lut they alsomust be able o
assume a statesrarHlike pargective, com—
pramising when necessary on isses ol over—
ridig system values and gels. (. pp
23-218]

The siz dl differet sertencing conmis—
sias has varied franas lew as niremembers
(Mimesota, althouh e increesed © 1) o
asmany as 21 members (ouisia) No specif—
ic number holds any partiaular megic; how—
ewer. acomission needs tobe largeenough
toachieve broad-besed represantation lian tre
interested rstitutios and groups and yet srall
enough tobe abla to (Uction effectivelyas N
a consensus-huidiing process.

Because of the need for interbranch prtidi—
raticn, themembership tpially inchuoss kgis—
Hors, judoes (oth fram triaHed courts and
from tre gyeellate or supreme a@urt), prose—
ators. defense attorgys, law enforcement
officas, prabation and parole offiars, correc—
tias ahinistrators, and public members.
Whether the comissiion has direct kislator
members or ather forms of kegiskative partici—
paticnvill depend upon the state tracitinand
gecific arstitutiaal provisios govemirng
sgaration of posers. Membership may be
desigrated by secific psition, farexarple,
the state attorey graral, or by gereral
desoription. Limiting the numberr of goecifical —
ly designated positias al loss the gapointing
authority greater itce toselectmembers o
other desired darecterstiics such as asilkebil—
ity. fledality, 2\d comitment 1o sentencing
refom.

Length of term varies from two years €g.,
some Louisiana members) tc six years €4,
nTemessee), with most comissions using
staggered temms. A minimum of two years B
weeful o provide antiruity ol membership
through the initiel developmentt of sentercing
mlicy; the loger terms doviosly provide
more sthility and antiruity. Some exarts
argue against coterminous terure because of
Ihe potential for Sstantial turmover and dis—
rupticn of antiruity. (7. . 208-209]

The method ol appoirtment vill depend n
irge pan on olitic traditinand aorstitutic el
:orstiaints na state Indesigniing the gooint—
ment process a legislator also nust evaluate

wnal method Bmost liely bo reull nmem —
berswho nave aediilityand standing among
me interestad grouyps and can represent a pant
ol view witnout being intedble. Some stales
rave resenved The pover ol appointments kr
me govermor reg Lauisianaand Washingtm).
hiimesota, tredniel justicedl the supreme
aurt makes dl pdical app -ntrents. and
seral states <ae reserved some gaoint—
ments ko legiskatie leatkrs 9., Pennsylva—
nia, Temessee, and New Mexico) Some
stales gecifically allovorgenized arstituen—
aes, such as the tral lawers assciatin ar
me judges coference, 1o suggest a Ietdl
potential nominees (g9 , Mimesota).

The comission chairmanship isa positin
adan tttetd a lgislative comnittee dair-
providing lesdership within the commisssiic-
quidirg decisionmeking, fagirgdiversepo’s
ol view inba consensus, and being acooim:-
able 1o the interests of the governor and me
lgiskiure. Innost comissiars, tedeir 3
wally gopointed by the goverror. Direct
appointment ol a deir laally means greater
acouniebility and can ensure tret the deir—
man shares ffe same goals as key pblic dffi—
aeks. Hedlin hes tre advaritage ol under—
sooring the consensus rature of comiission
decision meking, but kmay ot necessarily
reait inthe selection of the strongest or most
effective duir.

Staffing and Support Resources. Given tre
need for edtensive cata aelysis, sentencing
comissions require an  independent. and
professianal research S, supplemented by
tenporary st during the s 1o nine-month
cata collection stage. Policy aelysis, com—
e, ainislrative, and it ddlkare alo
recuired of Ihe staff o organize the commils—
sin"svork, tostructure tre policy issues Tr
comission resolution, t assist comission
members with inportant conogptual and polit—
ial dcisias, and oact as etlective liaiss
with dll three branches ol govermment and with
Stateand kol ectors intrearimirel justicesys—
tem. The number of sl will depend inpart

upon me tine framem which Ihecomission
must complete itswork.

Data cllection effarts are edesive, and
sometimes essil' underestimated ar poorly
planned Cormiissions typically anallyze dam
fron 30 lo 50 percent dl dll crimirel cases n
aone-or tng-year periad, collectirg Iraneach
case up 1o 100 pieces ol infomation dealing
with demographic daracterisss, amirel his—
1ay. court decisias, darging and convictig
offasss, aelldiledigusitiosard corectian—
d .esaurces, and more. Because of its fln—
demental inportance, data collection cannot
be skipped, but tcan be mishendled For
exanle, ndveloing voluntary joical guice—
Ires, comission Saffs ollectad 220 vari—
ébles on 5,117 cases in cloh and 132
\aricdbleson 1,834 aimirel counts inharyland.
One evaluator observed mat uie data ool lec—
timefiarts inboth states uogged down and led
o significat celays and robbed the projects
ol time and resources for inportant activities
such as support huildirg, trainig, and im—
plerentation procedures. (@, p. 164]

Data aralysis programs usable on persoral
corputers have been developed o fdlite
research and develop models lo forecsst the
firercial and population inplications of diffe—
ant sentencing gptios indiffaent conrection—
d sttirgs such as |All, comuniity Spernvisian,
or prism. Software saeileble in tre pblic
damain, inother words, firee ol dharte.

Adequate time i necessary far sl and
comission members toacoomplish tre task
of plicy developrent. A minimum of 13
months s required, kut up 36 monlns may
be a more desirable sdedule. Most states
have mandated a twoyear schedule fr
development ol sentencing olicy. Lavisiaa
BUnicLe inhaving no statutrily set deedline
for gortirg. As a prectical natter, deedlines
are useful farforcing policy dhoices and com—
pranise. Ihactiition, an extended stuoy pericd
may relt indata being outdated before (hey
are utilizl

The aost of udertaking a structured sen—

tarcirg project vill very, depending upon the
sizof trestate. As a gereral ke, an amial



grgoriation lra srall bomediun-sized slate
ol $250,000 1o $450,000 vill be repired, con—
et upon whether the comission B
develgping or monitoring ongoing sentencing
policy, acoording t Knapp. Funds are used
lor ll, equiprent, trad, meetings, and
athinistrative eqeses. For eanple, te
Washington sertenciing comissiion received
an gpropriiation of $391,000 in iits fatbien—
nium (1984 10 1986) ol gpeyation and $558,000
itssecond biemiun. New Mexico®s setenc—
ing comission B i tre process of attempt—
irg o develop structurad sentencing policy
with a 1988-1989 grgpriation ol $246,290.
In attition 1o state gyrgopriatias, a number
ol slatesare receivirg facral lunds and tech—
nical assistance through the Bureau dl Astice
Assistance 3 Stiuctured Sentenciing Program.

Process Considerations. The developmernt
ol a structured sertencing polioy reuires study
of pest practices lat, more inportant, develop—
ment of a new consensus about gprpriate
punistments karoffadars. Consensus nust be
forged ot anlly among the comiissionmem —
bers hut also among those in the conrectios
comunity and tre gereral plblic. hsome
saies, sertencing commissions have fAlinfr
sortoftte pramise ol reform because offoliti—
cl anflictwithin them. Other refom effarts
have failled upon inplemertation because of
podetsof resistae intte arimirel jetiesys—
tem. Trerefore, the process used odevelap
tre sertencing pollioy will antribute substan—
tHly b isaeibility and political acoeptance.

The decisionmeking style of the commis—
sicn should be designed © maintain interel
comitment 1o the process and Ire work
prodet. The rature of sentencing policy-
reflectirga broad range of differetand kjti—
mate pergeectives- will require the incorpo—
ration ot different points of viiew and tradsoffs
among the interested parties. An irchshe,
corsasssuilding process i esatial as
opposed 10 a sinple mgjority-rules \otirg
procecire.

Subcomittees have proven tobe an effec—
tive, necessary ol farorgenizing thework of
a satencing comission on saveral frots
sinultzreasly. Typically, subcommittees are

assigned tre tesk ol overseeing data collec—
timand icntifyirg gotiars, while Ihe resolu—
timol poncy questions sresened larthe LI
commission as a means ol undersooring the
need laromad consensus Lauisianahas got—
ed ol 1o use subcomittees, a doice tet
may recuiremore time ol commission mem —
bershutaisomey presene tre greatest degree
ol cohesion in decisian meking.

Bderral syp"thuilding activities are
essntial and may irclue pblic hearings wilh
rarticiptin by interested groups, open meet—
ings Feld in locatios throghout tre Stete,
comments solicited on working pepers, per—
soral aontect between commission members
and key community leeders, ad hoc advisory
goys, nesletters and interim rgorts lodis—
saminate infometian. For exaple, the suic—
cess ol Mimesota™s comission was inno
sl part furthered by *'an aggressively open
olitacal process™ inrcluding saveral rounds dl
public hearings designed todisseminate nfa—
metion as vell as liatpblic imt. 6, p. 15]

Implerenting and Enforcing a Sentencing
Folicy
The log-tem effectiveess of structured
sentencing policy can be summed up infar
Qestias:
1 Does te policy have enforcement
power?
m k te plicy gecific ad dearly
artiaulated?
m Are resuross sifficet o inplerent tre
policy?
m ktherean ongoing mechanism tomoni—
toroompliance and recommend changes
inpolicy when necessary?

mechanism Bayellate review- tre process
of gopealls court review of juoicial sentences
tet Hll auisice the presunptive sentence
prescrited by tre plicy. Apeellate review
ghes dtter tre state or the deferdant the gt
toapeal sentencing decisias. Traditiaelly,
goellate review has teen limited o tre lepl—
ityof Ire sertence imposed, utwath structured
stacig, grellate revievprovides ameans
10 jucke the gopropriiateness of the sentence
asvell as judicial compliance with sentercing

policy The enebling stalutes ko sentencing
comissions nMimesota. New Mexioo, Ten—
nessee, and Washington provided lar appel —
ke review

Arellate revievalo proace., ameans kr
tre development of case law on issLes ot
addressed by the setencing commission,
honever, case lavmay provice mixed resuts.
B,p 18] The case law resultirg Irom appeals
in Washington and Minnesota hes primerily
locused on the threshold, edent, and substan—
tive standards of dgarture. The exqeerience dl
these two States sLpests tetdeparture isses
should be sorutinized by otrer state sertenc—
ing comissions.

Policy Clarity. The darityof the sentencing
policy In lare part vill determine whether ik
selfaffaciry. The more sedfic Ihe policy
B, the essier £ Targrellate curts texer—
cix revien. Ifa comission defers policy
isses o leaves artainaitaiavague or breed,
then courts must develop a body of case law
1o provide the necessary guicence. But court
review Balvways limited by the circurstances
of a particllar gopeal ad, trerefore, s an
inedequate mechanism far polioymeking.

In adtirian, ¥ Ihe sentencing pollicy s ot
comprehensive and ik lostruture dl disposi—
tiod dices and decisias affedirg sentence
legth, then the goals of euity and Lnifomiity
camot be achieed. There B evicene, for
examle, nMmnesota tet inoorsistant and
inecpiteble punishments have resulted firan ire
failie lostruicturecomumty-hased sactias.
[12 A99), . 23]

Coordination of Resources. By cefinitim,
structured sentencing means coordinating cor—
rectiael resources withina arsistant policy.
A diar, predicteble sentercing policyvill al low
a legiskture toanticipate conrectiaral needs—
fram prism beds and treatrent Ealitiestopro—
bation officrs and agents for lire cllection.
Since sentencing comisssions have no power
of gprqoriatian, they camnot mandatte actitian—
d resources ifthey devel p a sentencing policy
rettirg inmore offercers then prisos or
comunirty-based programs can herdle. Thus,
an inportant comission task smeking other



decision makers anare of The policy and fis—
al tratoffs. Railure locorsider the cecity
ol anectiaal resources may proouce a ration—
d. equiteble, but unenforcegble plicy.

Legislatures In Oregon. Temessee, and
Washiington diirectsd their sentencing commiis—
sions to address gecificlly the adequacy of
cHrectiaal resources needed 1o inplement
te new sentercing pofcy effetively. n
Washiington and Oregon, theerebling legisla—
tindirectsd thecomissions todevelop poli—
cies tretwould rot exceed anattly asildle
prismspace or recormend a sentercing dtla—
retive thet secifies increesed conrecticel
resourcss. Inatrerwords, the enebliing legis—
Btimensured the legislatures comprehensive
cata iffaced witha need for attiitianal correc—
ticdl fadlitiesstoenforee laer, tougher sen—
tass. IhTemessee, the submission of far
plas o tre kiskture alloss lavmakers ©
compare diffaetsatacing philesghieswith
varying price tecs. To address correctiael
resources soessfully, each policy doice
must be evalleted ntems of ilsinpect on ar—
rent prison population or program cecity. IF
Ht as a postsoript or afterttougt, resource

ISSLES can undo a comission™s work.

Ongoing Monitoring. Once a sentercirg
policy Besteblised, a comission*swork B
rot done. Ongoiing monitoring isnecessary 10
atpt tochanges inpblic goinian, crrime pat—
1ars, or demographic $ifts. Intre stateswith
esteblished comissions, the erebling legis—
ki allyanticietes a liefatrecommiis—
sian beyond the it development of stc—
tured sentercing guicklires. For eaple, te
Minnesota and Weshington commiissions col—
ket cita and analyze trends I satercing,
reviewany proposed legislation affectirg sen—
tairy, conduct studies of selectad IsSLEs,
prolgate interim rukes, and propose sen—
teendifiatiosamally o tre lgshkues.
Since Ihe reture and demographics of Ire
offerder population change, a comission™s
monitoring can assist legislators inprojectiing
fulureneeds inconectiasand develgping new
sattias. Moreover, acomission canmain—
1ain tre necessary interbranch cooperation
needed 1o address sentencing plicy.

CONCLUSION

Structured  setercing offers the most
pramising vehicle for legislators interestad in
achievirg unifomitty and eqity insentencing
and coordiinating the £l range of conrectiarel
resouross now and inthe fulure. The piioneer—
iy eqerience of otrer stalles B irstctiverot
anlly about what works or does not work kut
al about The megnitude and difficity o
etk

The essmtial irgrediets far success
inclucke: a commirtmentt of interbranch cooper—
ation et leeds toa comprehensive policyand
a consensus praduet; a carefully orgeniized,
vell-n sentenciing comission tret has tre
membershiip and resources necessary fartte
ted; a der, unanbiguous policy tet B
inplerentedwith adequate lepl auttority; and
an enforcement and mnitoring mechaniism ©
ensure inplerentation.

Strorg policy leedkrship s aitic. Within
each ofthe three brandres, therewill be pock—
etsof ignorance about and resistance to sen—
tercirg refom. Only through the cooperative
effartsofkey irdiviclal judes, leoisiors, and
atinistratorswill these hurdlles be overcore.

Many of the problems tret a setercing

commission may encountter can be antaciet—

ed and drafted inotreereblling legishton. The
otter igredientsvill depend upon tre stragth
of te commission”s merbership, the political
climate of support within a state™s arimirel

jsticecomunity, and a sponsoring legisa—
tor3hest judgnent sbout the grpropriate olit—

il tiniry 1o attenpt broac-besed refom.
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Senate Judiciary C omm ittee

February 8, 1990

MEMORANDUM
TO: All Senators
FROM: Senator Jan Faiks,
Senate Judiciary Co
SUBJECT: SB 450 "An Act r “Id abuse and
neglect."”

Today the Judiciary Committee is introducing Senate Bill 450,
which will clarify the current laws relating to the reporting
of child abuse or neglect. The need for this legislation
became apparent during the recent hearings held by the
committee on SB 355, relating to sex offenses by persons 1in
positions of special trust.

AS 47.17 presently requires certain persons, such as school
administrators, health professionals, and social workers, to
immediately report to DHSS any cause to believe that a child
has suffered harm as a result of abuse or neglect.

While the legislative intent behind this statute is clear, the
committee has learned that in practice, the specific language
has been interpreted in different ways by various school
districts and others of whom reporting is required. For
example, it has actually been argued in court documents and
elsewhere that the law cannot constitutionally require persons
to report child abuse; that the requirement for "immediate"
notice fails to advise persons how soon they must report
abuse; that the terms "sexual abuse"™ and "maltreatment™ are
unconstitutionally vague; and that school districts have the
right to conduct their own investigation of suspected abuse
before deciding whether or not to report it to the trained
investigators at DHSS.

SB 450 corrects these interpretations of the current law.
The committee will hold a statewide teleconference on this

legislation on Tuesday, February 13, from 1:30 to 3:30 in the
Butrovich Room. Senators are welcome to attend.

Post Office Box V * Juneau, Alaska 98811



Senate Judiciary C ommittee

March 6, 1990

MEMORANDUM
T0 All Senators
FROM: Senator Jan Faiks, Chai 3/
Seriate Judiciary Commit
SUBJECT: SB 450 "An Act relating /to child abuse and
neglect."”

CSSB 450 (Jud) 1is before the Senate for consideration today.
This bill was introduced by the Judiciary Committee to clarify
current laws relating to the reporting of child abuse or
neglect. The for this legislation became apparent during
the recent heatings held by the committee on SB 355, relating
to sex offenses by persons in positions of special trust.

AS 47.17 presently requires certain persons, such as school
administrators, health professionals, and social workers, to
immediately report to the Department of Health and Social
Services (DHSS) any cause to believe that a child has suffered
harm as a result of abuse or neglect.

While the legislative intent behind this statute is clear, the
committee hcis learned that in practice,, the specific language
has been interpreted in different ways by various school
districts and others of whom reporting is required. For
example, it has been argued in court documents and elsewhere
that the lavr cannot constitutionally require persons to report
child abuse; that the requirement for "immediate™ notice fails
to advise persons how soon they must report abuse; that the
terms "sexual abuse™ and "maltreatment” are unconstitutionally
vague; and that school districts have the right to conduct
their own investigation of suspected abuse before deciding
whether or not to report it to DHSS or the police.

SB 450 corrects these interpretations of the current law, by
bringing the language of the statute in line with the intent
of the original drafters. It also adds additional protection
for minors, by requiring abuse reports from drug and alcohol

Post Office Box VV e Juneau, Alaska 99811



abuse counselors; by requiring school districts to triin
employees on the recognition of abuse and neglect; by
authorizing DHSS and the police to interview victims of abuse
at their school; by requiring abuse committed by teachers to
be reported to the Professional Teaching Practices Commission;
and by defining "child abuse or neglect” to include mental
injury. A sectional analysis discussing these changes in
detail is attached.

Passage of CSSB 450 (Jud) is essential if the child abuse
reporting system is to work as we intended it would when the
law was originally enacted. The protection it provides to our
children is vital, and the clarity it provides to the current
law will be of great assistance to those who are required to
make reports. I urge your support for this legislation.



Sectional Analysis
CgSB 450 (Judiciaryl

Section 1: [AS 47.17,010] The amendment conforms the
purpose clause to the definition of "child abuse or neglect"” set
out in section 16. In addition, the amendment clarifies that if
there is a reasonable cause to suspect child abuse, a report should
be made to the department. At present, some reporters believe that
they must conduct an investigation to determine whether child abuse
or neglect has occurred before reporting the abuse to the
department. In order to make sure that investigations regarding
child abuse and neglect are conducted by individuals trained to do
investigations, and to avoid subjecting a <child to multiple
interviews, the standard Yor reporting is changed in AS 47.17 from
"cause to believe" to "reasonable cause to suspect.” The change in
language is consistent vxth the Department of Law's interpretation
of existing law, and 7:eflects the belief that public policy s
better served by DFYS investigating possibly unfounded reports of
child abuse than by failing to investigate where abuse may prove
to have occurred. The "reasonable cause to suspect” standard has
been upheld in the face of constitutional vagueness challenges in
People v. Cavaiani. 432 N.W.2d 409 (Mich. App. 1988) and State v.
Hurd. 400 N.W. 2d 42 (Wis. App. 1986). A definition of "reasonable
cause to suspect” is set out in section 19.

Section 2: J[AS 47.17.020(a)] As described under section
1, the "cause to believe" language is changed to "reasonable cause

to suspect.” In addition, section 2 adds paid employees of
substance abuse counseling or treatment programs to the list of
person required to report child abuse or neglect. These persons
were previously excluded from the list because a reporting

obligation would conflict with federal confidentiality requirements
for substance abuse treatment providers. However, federal law has
recently been changed to allow substance abuse treatment providers
to report child abuse or neglect. See 42 U.S.C. 290dd-3 and 42

U.S.C. 290ee-3.

Section 3: [AS 47.17.020(b)] As described under section
1, the "cause to believe” language is changed to "reasonable cause

to suspect.”

Section 4: [AS 47.17.020(c)] For purposes of clarity,
the undefined word "immediate” is replaced with "immediately,"” a
term defined in section 19.

Section 5: [AS 47.17.020(e)] Under present law, some
reports of child abuse are required to be made to the department
and others are required to be made to the nearest law enforcement
agency. This has caused confusion for some reporters; others
simply make all reports to the department. The amendment conforms



the law to existing practice, and requires all reports of suspected
child abuse or neglect to be made to the department. However,
since ..aw enforcement agencies will ~continue to have the
responsibility for investigating cases involving abuse by persons
not responsible for the welfare of a child, and cases involving
possible criminal conduct, the amendment imposes an obligation on
the department to immediately report such cases to the nearest law
enforcement agency.

Section 6: [AS 47.17.020(f)] In cases where a child has
been abused by a teacher or other school employee working in the
school in which the child is enrolled as a student, during a school
sponsored activity, or on school premises, the amendment requires
the investigating agency to report the abuse to the school. If a
teacher is the abuser, the district is obligated to report the
conduct of the teacher to the Professional Teaching Practices
Commission within 10 days.

Section 7: [AS 47.17.022] Under current law, state
agencies that employ persons required to report abuse or neglect
of children must provide training on the recognition and reporting

of child abuse and neglect. The amendment places an identical
obligation on school districts (this obligation is consistent with
the training requirement set out in 4 AAC 06.045). In addition,

the mandatory curriculum for the training 1is expanded to include
training about how DFYS and law enforcement agencies handle reports
of child, abuse or neglect.

Section 8: (AS 47.17.023] As described under section

1, the "cause to believe"” is <changed to "reasonable cause to
suspect.” In addition, for purposes of clarity, the undefined word
"promptly” is replaced with "immediately,” a term defined in

section 19.

Section 9: [AS 47.17.025(a)] As a result of the change
in the definition of "child abuse or neglect” described under
sections 1 and 16, the amendment makes a technical change tc AS
47.17.025.

Section 10: [AS 47.17.027] A new section is added to
the statute to allow the department and law enforcement officials
to interview a child at school, without prior notification to, or
permission from, the person responsible for the child's welfare,
if the person responsible for the child's welfare is alleged to
have abused or neglected the child. The section also clarifies
that a school official may be present during the interview unless
the child objects, or the investigating agency determines that the
school official is interfering with the investigation.

Section 11: [AS 47.17.040(b)] The Alaska Supreme Court
has repeatedly expressed its aversion to the imposition of criminal
sanctions in the absence of proof that an offender was aware or

2



