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A n c h o r a g e  D a i l y  N e w s  Wedt
V . x - v ^  d

S e n a t o r s  m o v e  q u i c k l y  o n  t e a c h e r - s e x  b i l l
By BRIAN S. AKRE
The A sso c ia ted  P ress

J U N E A U  — L eg is la t io n  
to c lose  th e  loophole  th a t  
m ade  It legal (or an  A n c h o r ­
age h ig h  school t e a c h e r  to  
h ave  sex  w i th  a s tu d e n t  is 
on the  fas t  t ra c k  to a  vo te  on 
the  S e n a te  floor.

S e n a te  lea d e rs  s a id  th e  
leg is la t ion ,  a p p ro v e d  T u e s ­
d a y  by  th e  S e n a te  J u d ic i a r y  
C o m m ittee ,  w i l l  com e b e fo re  
th e  fu l l  S e n a t e  w i t h i n  a 
week.

The sw i f t  h an d l in g  is in  
response  to  la s t  w e e k 's  d i s ­
missal o f  c r im in a l  ch a rg es  
aga in s t  fo rm e r  te a c h e r  a n d  
n e w s p a p e r  c o l u m n i s t  G o r ­
d o n  “ S a t e h ”  C a r l s o n .  A 
judge  found  C a r lso n ’s  sex u a l  
re la t ions  w i th  a  17-year-old 
s tu d en t  d id  n o t  v io la te  s t a t e  
law.

T he  b i l l  goes  f a r  b eyo n d  
s tu d e n t - te a c h e r  sex, h o w e v ­
er. As a m e n d e d  b y  the  c om ­
m it tee .  i t  a lso  w o u ld  o u t la w  
s e x u a l  r e l a t i o n s  b e t w e e n  
h igh -schocl  age  y o u th s  and  
t h e i r  c o a c h e s ,  c o u n s e lo rs .

A l a s kA
S L A T l l O

school a d m in i s t r a to r s ,  r e l i ­
gious leade rs ,  po lice  o r  p ro ­
b a t ion  o fficers , r e c re a t io n  o r  
y o u th  l e a d e r s ,  h e a l th - c a r e  
w o rk e rs ,  p a r e n t s  a n d  an y o n e  
e lse “ in a  sp e c ia l  p o s i t io n  of 
t r u s t . "

I t  e v e n  c o v e r s  l ic e n se d  
h ear lng -a id  dea le rs .

T h e  c o m m it te e  d e fe n d ed  
the  w id e  n e t  t h e  b il l  w o u ld  
cast  o v e r  a d u l t s  w ho  h a v e  
sex  w i th  teen -ag ers ,  s a y in g  
i t 's  n eed ed  to a d d re s s  the  
issues ra ise d  in  th e  C ar lso n  
case.

“ We d o n ’t t h i n k  w e ’ve  
reached to o  f a r , "  sa id  Sen , 
J a n  F a ik s .  R -A nchorage , th e  
c o m m it te e  c h a i rw o m a n .  "W e

th in k  we w ere  v e ry ,  v e ry  
specific. Wc w ro te  a very  
de ta i led  law. T h a t ’s u n u su a l  
for a ro u n d  h e re ."

S e n a te  B ill 355, a s  o r ig i ­
n a l ly  in t r o d u c e d  b y  S e n .  
P a u l  F isc h e r ,  R -S o id o tn a ,  
d ea lt  on ly  w i th  se x  b e tw e e n  
16- and  17-year-old s tu d e n t s  
and  an y o n e  w o rk in g  w i th  
them  in  a  school s e t t in g .  T he  
g enera l  age  o f  c o n s e n t  in 
A l a s k a  is 16. S e x  w i t h  
y o u th s  u n d e r  th a t  a ge  a l ­
ready  is illegal.

At th e  u rg in g  o f  th e  s ta te  
Law  D e p ar tm e n t ,  th e  com ­
m i t te e  e x p a n d e d  th e  b i l l  to  
inv o lve  o th e rs  w h o  h a v e  a  
" sp ec ia l  t ru s t  r e l a t io n s h ip "  
w i th  teen-agers.

T h a t  re la t ion sh ip  c o v e rs  a 
w i d e  v a r i e t y  o f  c i r c u m ­
stances . F o r  e x a m p le ,  p a r ­
e n ts  w h o  a l lo w  th e i r  c h i ld ’s 
f r ien d  to spend  th e  w e e k e n d  
o r  Join th e m  on  a  v a c a t io n  
w o u ld  com e u n d e r  the  b i l l ’s 
p rov is ions , sa id  L a u r ie  O t to ,  
a n  a s s i s ta n t  a t to rn e y  g en e r­
al.

T he  am en d ed  b il l  m a k e s

sex  w i th  a Id- o r  17-year old 
s tu d e n t  a felony o n ly  i f  the  
a d u l t  is a t  least  th re e  y ea rs  
o l d e r  t h a n  t h e  s t u d e n t .  
T h a t ’s a im e d  a t  a v o i d in g  
p ro secu t ion  o f  in c ide n ts  in  
w h ich , to r  e x a m p le ,  a  19- 
y e a r o l d  te a c h e r ’s a id e  h as  
c o n sen tu a l  sex  w i th  a 17- 
y ea r-o ld  c heer lead er .

T h e  c o m m it te e  a lso  p ro ­
v id e d  for l ig h te r  p en a l t ie s  
t h a n  F i s c h e r ,  w h o  w o u ld  
h a v e  m a d e  s e x u a l  i n t e r ­
cou rse  w i th  a 16- o r  17-year­
o ld  s tu d e n t  p u n is h a b le  b y  
u p  to 30 y ea rs  in  p r i s o n  a n d  
a  $75,000 fine. T h e  c o m m it ­
t e e ’s v e rs io n  m a k e s  i t  p u n ­
i sh a b le  b y  up  to  LO y e a r s  in  
p r iso n  a n d  a $50,000 fine.

S e x u a l  con tac t  o th e r  th a n  
i n t e r c o u r s e ,  su c h  a s  fo n ­
d ling , w o u ld  b e  p u n is h a b le  
by  u p  to five y e a rs  in p r is o n  
and  a  $50,000 fine  u n d e r  the  
c o m m it te e 's  bill.

U n d e r  F isc h e r 's  ve rs ion , 
teach ers  conv ic ted  u n d e r  the  
law  w o u ld  be b a n n e d  from  
teach ing  fo r  life. T h e  a m e n d ­
ed  b i l l  w o u ld  s lso  im p o se  a

l ife tim e b an ,  b u t  w ou ld  givt* 
teachers a  chance to  rcgaiji 
th e i r  r ig h t  to  w o rk  in the 
classroom. j

A convic ted  te a c h e r  couid 
reapply  fo r  a  teach ing  c e r t i f ­
icate  w i th  th e  s t a t e  P ro fe s ­
s io n a l  T e a c h in g  P ra c t ic e s  
C om m ission  five  y ea rs  a f te r  
com ple ting  a l i  t e rm s  o f  the  
sentence, in c lud in g  parole.

T h a t  p ro v is io n  w a s  en ­
d o r s e d  T u e s d a y  b y  Bob 
C ooksey, lo b b y is t  for the 
N a tion a l  E d u c a t io n  Associa- 
tion-A Iaska. C ooksey , h o w ­
ever.  suggested  th e  leg is la ­
t io n  m a y  b e  m o re  th a n  is 
needed.

“ T he  w h o le  m o v e m e n t  is 
an  o v e rre ac t io n  to w h a t  h a p ­
p e n e d  in  A n c h o r a g e ,”  h e  
said .

Sen. D ru e  Pearce . R-An­
chorage, sa id  th e  com m ittee  
w as a c t in g  in  response  to 
public  p ressu re .

The S e n a te  w i l l  d eb a te  
th is  b il l  m o re  th a n  m ost 
when it  reaches  the  floor, 
Pearce  pred ic ted .
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D . A .  w o n ’ t  p u r s u e  t e a c h e r ’ s  c a s e

Daily News file photo .

“Satch” Carlson t v

By SHEILA TOOMEY ; . ,
, Da ily N ew s reporter

F o r m e r  t e a c h e r  G o rd o n  
" S a tc h ” C arlson  is o ff  the  
hook. A  cou r t  o rd e r  d ism iss ­
ing felony sex abu se  charges  
a ga in s t  h im  fo r  h is  a f f a i r  
w i th  a 17-year-old s tu d e n t  

• w ill  n o t  be  a p p e a led  to  a 
h ig h e r  court , th e  A n chorag e  
D is tr ic t  A t to rn e y  sa id  T u es­
day.

'// D istric t  A t to rn e y  D w a y n e  
M cConnell’s decision m e an s  
th e  charges a g a in s t  C ar lson  
can no t  be re in s ta ted .  ' 

S u p e r i o r  C o u r t  J u d g e  
•: K a r l  Jo h n s to n e  ru le d  la s t  

w e ek  th a t  s ta te  s t a tu te s  do 
n o t  o u tlaw  sex b e tw e e n  a

■  IN  J U N E A U :  L a w m a k e r s  
m ove fa st to p a s s  b ill aga ins t 
teache r-s tuden t s e x . C -3

t e a c h e r  a n d  a  s tu d e n t  above  
th e  age  of con sen t ,  w h ich  in 
A la s k a  is 16. T h e  leg is la tu re  
is n o w  in  th e  p rocess  of 
a m en d in g  t h e  law  to  ra ise  
th e  -age  of con sen t  to  18 
w h e n  a  t e a c h e r  is invo lved .

"T h e  d is c re t io n  o f  a  S u p e ­
r io r  C o u r t  ju d g e  in  in te rp r e ­
t a t i o n  o f  t h e  s t a t u t e s  is 
w i d e - r a n g i n g , ”  M cC o nn e ll  
said-

“ The l ik e l ih o o d  of o v er­
t u r n i n g  ( J o h n s t o n e ’s) d ec i ­
sion, th o u g h  I d is ag re e  w i th

it,  is u n l ik e ly ."
C ar lson  w a s  forced  to  r e ­

t i r e  la s t  A u g u s t  a n d  ind ic ted  
b y  a  g ra n d  ju r y  in  N o v e m ­
b e r  on th re e  c o u n ts  of ch ild  
sexu a l  abuse . H e  w a s  ac­
cused  of h a v in g  sex  w i th  a 
fem ale  s tu d e n t  on  B a r t le t t  
H ig h  School g ro u n d s  d u r in g  
th e  1989 w in te r  sem ester .  
P ro secu to rs  c ited  a  law  r a i s ­
ing  th e  age  of consen t  to  18 
w h e n  a t e e n - a g e r  i s  e n ­
t ru s te d  b y  la w  to  an  a d u l t ’s 
care.

The s t a tu te  in  q u es tio n  
h a d  p rev io u s ly  been  used  
on ly  ag a in s t  fo s te r  p a re n ts  
a n d  em ployees  in  i n s t i tu ­
t io n s  w h e re  te e n s  a re  com ­

m i t te d  by  cou r t  o rder .
C a r l s o n ’s a t t o r n e y ,  J e f f  

F e ld m a n ,  su c c e s s fu l ly  a r ­
gued th a t  th e  law  w a s  n e v e r  
m e an t  to  a p p ly  to teachers  
a nd  h ad  p rev io u s ly  been  re ­
jec ted  b y  McConnell h im se lf  
fo r  use a g a in s t  a teacher .

F e ld m an  sa id  T u esd ay  he  
is p leased  th e  f ig h t  is over, 
b u t  d isp u te d  McConnell.

A t r i a l  cou r t  jud g e  a c tu a l ­
ly  has no d iscre tion  in such 
cases, F e ld m a n  sa id . "M r  
M c C o n n e l l ’s c o m m e n t  r e ­
flects th e  sam e  p e c u l ia r  legal 
reaso n ing  th a t  g av e  r ise  to  
th is  case  in  the  f i r s t  p la ce .” 

McConnell a lso  m e n tio n ed  
th e  p e n d in g  changes  in  th e

■ . ■ ' ••.............................
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l aw  as a reason  fo r  not 
a p p e a l in g  J o h n s to n e ’s deci­
sion.

" I t  is c lea r  from  th is  case 
t h a t  th e  v as t  m a jo r i ty  of 
A la s k a n s  believe  th a t  sexual  

. . a c t iv i ty  b y  a te a c h e r  w i th  a 
s tu d e n t  sho u ld  be  c r im in a l ­
ized c o n d u c t , ”  M cC onne ll  
said. “ T h is  case h as  c learly  
been  th e  focal p o in t  to  en­
su re  t h a t  th is  ty p e  of b e h a v ­
io r  w il l  resu lt  in c r im in a l  
sanc t io ns  in the  fu tu re  and  
w i l l  no  long er  be  a  loophole  
th ro u g h  w hich  a  t e a c h e r  o r  
o th e r  p eo p le  in s im i la r  p o s i ­
t io n s  of a u th o r i ty  can  p rey  
upon  young , im p ress ion a b le  
m en  a n d  w o m e n ."

C i t y ’ s

b a t t l e s

f l a r e  u d
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C h a p te r  20 . T e a c h e rs  a n d  S c h o o l O f f ic ia ls .
A rtic le

1. T each e r C ertifica tio n  t99 14.20.010 — 14.20.040)
2. E m p loy m en t und T en u re  i§9 14.20.095 — 11.20.215)
3. S a la ry  S cales 19 14.20.220)
4. S ab b a tic a l L eave <99 14.20.280 -  14.20.350)
5. P rofessio nal T each in g  P rac tices Act (98 14.20.370 — 14.20.510)
6. N ego tia tio n  an d  M edia tion  <99 14.20.550 — 14.20.'610)
7. In te rs ta te  A g reem en t on (Qualification o f  E du cu tional P erso n nel (§9 14.20.620 —

14.20.650)

A rt ic le  1. T e a c h e r  C e r t i f i c a t io n .

S e c tio n  
10. T eac h e r ce rtifica te  requ ired  
20. R eq u ire m en ts  for issuance of ce rtifi­

c a te

S e c tio n
30. C au ses for revocation  und su sp e n ­

sion
40. A p p licab ility  of th e  A d m in is tra tiv e  

P ro ced u re  Act

C o lla te r a l  r e f e r e n c e s .  — 68 An:. J u r .  
2d Schools, §§ 128-143.

78 C .J.S . Schools an d  School D istric ts , 
99 154-182.

M a tte rs  p rop er for considera tio n  in ap ­
p o in tm en t o f teachers. 94 ALR 1484.

T es ts  o f m o ral c h a rac te r  of fitness as  
req u is ite  to issu an ce  of teac h e r 's  license o r 
ce rtifica te . 96  ALR2d 536.

B ias o f m em b ers of license revocation  
board . 97 A LR 2d 1210.

A c tio nab ility  o f s ta te m e n ts  im p u tin g  
inefficiency o r  lnck of q ua lifica tio n  to p u b ­
lic school te a c h e r  40 ALR3d 490.

Self-defense o r  defense of a n o th e r  as  
ju s tifica tio n , in  d ism issa l proceed ings, for 
use o r th r e a t  o f use of force a g a in s t  s tu ­
den t. 37 A L R 4th  842.

S e c .  14.20.010. T e a c h e r  c e r t i f i c a t e  r e q u i r e d .  A person m ay  not 
be employed as a  teach er  in  the  public schools of the  s ta te  un less  th a t  
person possesses a  valid teach er  certificate  except t h a t  a  person who 
has  m ade  application to the  d e p a r tm e n t  for a  teacher  certif icate  or 
ren ew al  of a  teacher  certificate which  h as  no t  been acted upon by the  
d e p a r tm e n t  m ay be employed as  a  teacher  in  the  public schools of the  
s ta te  un ti l  the  d ep a r tm en t  has  t a k e n  action on the  application, b u t  in 
no case m ay  em ploym ent w itho u t  a  certif icate  la s t  longer t h a n  th ree  
m onths. (§ 37-5-3 AC LA 1949; a m  § 9 ch 98 SLA 1966; am  § 1 ch 165 
SLA 1976)

Sec . 14.20.020. R e q u i r e m e n t s  fo r  i s s u a n c e  o f  c e r t i f ic a te ,
(a) T he  d ep a r tm en t  sha ll  issue a  teach er  certificate to every person 
who m eets  the  requ irem en ts  in  (b) and  (c) of this section.

(b) A person is no t eligible for a  teacher  certificate  unless t h a t  p e r ­
son h as  received a t  least  a  bacca lau rea te  degree  from an  in s t i tu t ion  of 
h igh e r  education  accredited by a recognized regional accrediting  asso­
c ia tion or approved by the  commissioner. However, th is  subsection is 
no t  applicable to



$ 14.20.030 A l a s k a  S t a t u t e s § 14.20.030

(1) persons employed in the  s ta te  public school system  on S e p te m ­
ber 1, 1962;

(2) persons issued an  emergency certificate d u r in g  a s i tu a tio n  
which, in t he  ju d g m e n t  of th e  commissioner, requ ires  th e  tem p o ra ry  
issuance o f  a  certif icate  to a  person not o therwise qualified.

(c) T he  board  m ay  es tab lish  by reg u la t ion  additional re q u irem en ts  
for the  issuance  of certificates, inc luding  the  fees to be charged  for 
each  certificate .

(d) T he  board m ay  by regu la tion  estab lish  various classes of certif i­
cates.

(e) T he  com m issioner o f a d m in is tra t io n  shall  separa te ly  account for 
tea ch e r  certif ication  fees t h a t  th e  d e p a r tm e n t  deposits in  the  g enera l  
fund. T he  a n n u a l  e s t im a ted  balance in th e  account m ay  be u sed  by the  
leg is la tu re  to m ake  appropria t ions to the  d ep a r tm en t  to carry  o u t  th e  
purposes of th is  section a n d  to support  th e  activ ities  of th e  Profes­
sional T each in g  P ractices  Comm ission u n d e v AS 14.20.460,14.20.470, 
and  14.20.500. (§ 37-5-4 A CLA 1949; am  § 1 ch 76 SLA 1962; a m  § 10 
ch 98 SLA 1966; a m  §§ 13, 14 ch 32 SLA 1971; am  §§ 19, 20 ch 138 
SLA 1986)

E f fe c t  o f  a m e n d m e n ts .  — T h e  1986 be ch arg ed  for each  ce rtifica te"  n t  th e  en d  
a m e n d m e n t ad ded  " inc lud ing  th e  fees to of su bsection  (c) an d  added  su bsection  (e).

S ec . 14.20.030. C a u s e s  f o r  r e v o c a t i o n  a n d  s u s p e n s i o n .  T he
com m issioner or th e  Professional T each ing  P ractices Comm ission m a y  
revoke or su spend  a  certificate  only for th e  following reasons:

(1) incompetency, which is defined as th e  inab ili ty  or th e  u n in te n ­
tional  or in te n t io n a l  fa i lure  to perform  th e  teach er’s cus tom ary  te a c h ­
ing  du ties  in  a  sa tisfactory  m anner;

(2) im m ora li ty ,  which  is defined a s  the  commission of a n  act  w hich, 
u n d e r  th e  law s of th e  s ta te ,  cons ti tu tes  a  crime involving m oral t u rp i ­
tude;

(3) s u b s ta n t ia l  noncom pliance w i th  th e  school laws of th e  s t a te  or 
th e  reg u la t io n s  of th e  d ep a r tm en t;  or

(4) upon a  d e te rm in a t io n  by th e  Profei lional Teach ing  P rac tices  
Com m ission  t h a t  th e re  h a s  been  a  violation  of e thical or professional 
s ta n d a rd s  o r con trac tua l  obligations. (§ 11 ch 98 SLA 1966; am  § 1 ch 
9 SLA 1971, am  § 1 ch 103 SLA 1976)

N O T E S  T O  D E C IS IO N S

Q u o te d  in  W a tts  v. S ew ard  School Bd„
Sup . C t. Op. No. 380  (F ile  No. 427), 421 
P .2d 586 (1966).
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C o lla te r a l  r e f e r e n c e s .  — T em po rary  
inab ility  o f te a c h e r  w itho u t fau lt o f school 
a u th o ritie s  to  perform  tiu ly  ui: ju s tify in g  
te rm in a tio n  of c o n tra c t o r rem oval. 72 
ALR 283.

C anduincy  for o r incum bency o f public 
office o r o th e r  political ac tiv ity  by teac h e r 
o r o th e r  school em ployee us g rou nd  for 
d ism issa l o r  com pulsory  leave of ubsence. 
138 ALR 1154.

V alid ity  o f g o v ern m en ta l req u ire m en t 
o f o a th  o f a lleg ian ce  or loyally  a s  applied  
to college cu ra to rs . 18 ALR2d 303.

R ejection o f public school te a c h e r b e­
cause o f d is lo y alty . 27 ALR2d 487.

A ssertion  of im m u n ity  as  g rou nd  for 
d isch arg e  of teach e r. 44 ALR2d 799.

W earing  o f re lig io us g arb  by public 
school teac h e rs . 60 ALR2d 300.

T ests  of m oral c h a ra c te r  o f  fitn e ss  us 
req u is ite  to issuance o f  te a c h e r 's  licen se  or 
ce rtifica te . 96 ALR2d 836.

Revocation of te a c h e r 's  ce rtif ica te  for 
m oral u n fitness. 97 A LR2d 827.

W h a t co n s titu te s  " incom petency" o r " in ­
efficiency" as  a  g round  for d ism issa l o r d e ­
m otion of public school te a c h e r . 4 A LR3d 
1090,

U se of illegal d ru g s  a s  g ro u n d  fo r d is ­
m issal o f te a c h e r , o r d e n ia l o r  ca n c e la tio n  
of te a c h e r’s ce rtifica te . 47 A LR3d 754.

D ism issal of, o r d isc ip lin a ry  ac tio n  
a g a in s t, public school te a c h e rs  fo r v io la ­
tion  o f reg u la tio n  as to  d re ss  o r p erso n a l 
ap p earan ce  of teuch crs. 58  A LR3d 1227.

Sexuul conduct us g ro u n d  for d ism issa l 
o f teac h e r o r d en ia l o r rev ocation  o f te a c h ­
ing  ce rtifica te . 78 A LR 3d 19.

S ec . 14.20.040. A p p l ie s  b il i ty  o f  t h e  A d m in i s t r a t i v e  P r o c e d u r e  
A ct.  T he  A dm in is tra t iv e  Procedure Act (AS 44.62) app lies  to all pro­
ceedings u n d er  AS 14.20.030, and  revocations and  su spen sio n s  a re  
final a n d  rev iew able  in accordance w ith  AS 44.62.560 —  44.62.570. 
(S 12 ch 98 SLA 1966; am  § 2 ch 9 SLA 1975)

S e c .  1 4 .2 0 .0 9 0 .  R e v o c a t io n  o f  c e r t i f i c a t e s .  [ R e p e a le d ,  if 5 9  c h  9 8  
S L A  1 9 6 6 .]

A rt ic le  2. E m p lo y m e n t  a n d  T e n u r e .

S e c tio n
95. R ig h t to com m ent an d  critic ize  not to 

be re s tric te d  
97. D u ty -free  tim e

100. U n law fu l to req u ire  s ta te m e n t o f r e ­
lig ious o r political affilia tion  

110. P e n a lty  for v io la tion  of AS 14.20.100 
120. S ta te m e n t of q u alifica tio n s 
130. E m p lo y m en t o f teac h e rs  a n d  ad m in ­

is tra to rs  
140. N otifica tion  of n o n re ten tio n  
145. A u to m atic  re-em ploym ent
147. T r a n s fe ro r  ab so rp tion  of a tten d a n c e

a re a  o r federal agency school
148. In tra d is tr ic t  te a c h e r rea ssig n m e n ts

S e c t io n
150. A cquisition  o f te n u re  r ig h ts
155. E ffect of te n u re  r ig h ts
158. C o n tinu ed  co n tra c t p rov isions
160. Loss o f te n u re  r ig h ts
165. R esto ra tio n  of te n u re  r ig h ts
170. D ism issal
175. N o n re ten tio n
180. P rocedure an d  h e a r in g  upon  notice 

of d ism issa l o r n o n re te n tio n  
205. Ju d ic ia l review
210. A u th o rity  o f school b oard  o r d e p a r t­

m en t to  ad op t b y law s 
215. D efin itions

C o l la te r a l  r e f e r e n c e s .  — 68 Am . J u r . 
2d Schools, §8 133-143, 149-214.

78 C .J.S . Schools an d  School D istric ts , 
88 154-217.

E x te n t o f pow er o f school d is tr ic t to pro­
vide for th e  com fort an d  convenience of

teac h e rs  an d  pupils . 7 A LR  791; 52 ALR 
249.

T each e r as an  officer w hose r ig h t  m ay  
be tested  by quo w a rra n to . 30 A LR 1423.

S ta tu s  o f te a c h e r as a n  officer o r e m ­
ployee. 75 ALR 1352.
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S e c .  1 1 .4 1 .4 3 0 .  S e x u a i  a s s a u l t  in  t h e  t h i r d  d e g r e e .  [ R e p e a le d ,  § 1 0  
c h  7 3  S L A  1 0 8 3 . F o r  c u r r e n t  la w ,  s e e  A S  1 1 .4 1 .4 2 0 ( a ) ( 2 ) .]

S e c .  11.41.432. D e fe n se s ,  (a) It  is a  defense to a  crim e charged 
u n d e r  AS 11.41.410(a)(3). 11.41.420(a)(2), 11.41.420(a)(3), or
11.41.425 th a t  the  offender is

(1) m en ta l ly  incapable; or
(2) m arr ied  to th e  person and  n e i th e r  p a r ty  has  filed w ith  the  court 

lor a  sep ara tion , divorce, or dissolution of th e  m arr iage .
(b) Except as  provided in (a) of th is  section, in a  prosecution u n der  

AS 11.41.410 or 11.41.420, it  is no t  a  defense t h a t  the  vic tim  was, a t  
the  t im e  of th e  alleged offense, the  legal spouse of the  defendant. (§ 4
ch 96 SLA 1988; a m  § 27 ch 50 SLA 1989)

E ffe c t  o f  a m e n d m e n ts .  — T he 1989 a n a ly s is  o f th e  1989 am e n d m e n t to th is  
am en d m en t, M ay 2 7 ,1 9 8 9 , d esig nated  th e  section , see S en a te -H o u se  J o in t  Jo u rn a l 
p rov isions o f th is  section  as  subsection  (a) S u p p lem en t No. 10, M ay  5 ,1 9 8 9 . p. 5, un- 
an d  ad ded  su bsection  (b), d e r  "Sec. 27."

L e g is la t iv e  h is to r y  r e p o r t s .  — For an

S e c .  11.41.434. S e x u a l  a b u s e  o f  a  m i n o r  in  t h e  f i r s t  d e g r e e ,
(a) A n  offender com m its th e  crime of sexual  abuse  of a m inor in the  
firs t degree  if

(1) being 16 y ea rs  of age  or older, th e  offender engages in sexual 
p en e tra t io n  w i th  a  person who is u n d er  13 y ea rs  of age  or aids, in ­
duces, causes, or encourages a person who is u n d e r  13 y ea rs  of age to
engage  in  sexual  p ene tra tion  w ith  a n o th e r  person;

(2) being  18 y ea rs  of age or older, th e  offender engages in sexual 
p en e tra t io n  w ith  a  person who is u n d e r  18 yea rs  of age and  who

(A) is e n t ru s te d  to the  offender’s care  by a u th o r i ty  of law; or
(B) is the  offender’s son or d aug h te r ,  inc lud ing  a n  i lleg itim ate  or 

adopted child, or a  stepchild; or
(3) being 18 y ea rs  of age or older, the  offender engages  in sexual 

p en e tra t io n  w ith  a person who is u n d er  16 y ea rs  of age, and  the  victim 
a t  th e  t im e  of th e  offense is

(A) res id ing  as a  m em ber of th e  social u n i t  in  the  sam e  household 
as th e  offender and  the  offender is in a  position of a u th o r i ty  over the  
victim; or

(B) tem pora r i ly  en tru s ted  to the  offender’s care.
(b) Sexual abuse  of a  m inor in the  firs t  degree  is a n  unclassified 

felony and  is pun ishab le  as  provided in AS 12.55. (§ 2 ch 78 SLA 
1983; am  § 3 ch 66 SLA 1988)

E ffe c t  o f  a m e n d m e n ts .  — T he 1988 H ouse le t te r  o f in te n t  on  ch. 66, SLA 1988 
am en d m en t, effective M ay 23. 1988. in  (CSH B 237 (Jud>), w h ich  am ended  th is  
su bsection  la), added  p a rag rap h  (3), a n d  section , see  1988 H ouse Jo u rn a l 
m ade re la te d  s ty lis tic  changes. 2330-2337.

L e g is la t iv e  h is to r y  r e p o r t s .  —  F or
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N O T E S  T O  D E C IS IO N S

E d i to r ’s  n o te s .  — Som e of th e  cases  
cited  in th e  notes below  w ere  decided u n ­
d e r fo rm er AS 11.15.134. Som e w ere also  
decided u n d e r fo rm er A S 11.41 .410ia)i4 i, 
which prov ided  th a t  a  p erson  18 y e a rs  of 
ag e  o r o ld er who en gaged  in  sex u a l p e n e ­
tra tio n  w ith  a n o th e r  p erson  u n d e r  18 
y ea rs  o f ap e  who w as e n tru s te d  to  h is  ca re  
by a u th o r ity  of law  o r w as h is  ch ild  com ­
m itted  sex u a l a s sa u lt  in th e  f irs t degree,

F o r  c a s e s  c o n s t r u in g  f o r m e r  r a p e  
s t a tu te ,  see AS 11.41.410, N o tes  to D eci­
sions. a n a ly s is  line  II.

S la te ’s  a u th o r i ty  to  c o n t r o l  s e x u a l  
c o n d u c t  o f  c h i ld r e n .  — A lth o u g h  ju v e ­
n iles m ay  h ave ce rln in  r ig h ts  in sexu ul 
privacy, th e  s la te  m ay n e v e rth e le ss  e x e r­
cise contro l over th e  se x u a l conduct of 
ch ild ren  beyond th e  scope o f its  a u th o r ity  
to control a d u lts . A n derson  v. S ta te . 562 
P,2d 351 (A laska  1977).

W here ju v e n ile s  h av e  c e r ta in  r ig h ts  to 
p rivacy  a n d  to ex p ress  th e i r  ow n a u to n ­
omy, th e  s ta te 's  in te re s t  in th e  w ell-being  
of its  ch ild ren  m ay  ju s tify  leg is la tio n  th a t  
could no t p roperly  be ap p lied  to  a d u lts . 
A nderson  v. S ta te , 562 P .2d  351 (A laska  
1977).

A s to  c o n s t i tu t io n a l i ty  o f  f o r m e r  
s t a tu t e  m a k in g  lew d an d  lasc iv iou s ac ts  
tow ard  c h ild ren  a crim e, see  A nderson  v. 
S ta te , 562 P .2d 351 (A lask a  1977).

P h y s ic a l  c o n d u c t  p u n is h e d  u n d e r  
fo rm e r  s t a tu te .  — See A n derson  v. S ta te . 
562 P .2d 351 (A lask a  19771; Sm ilolT v. 
S ta te , 579 P .2d  28 (A lask a  1978).

F o r m e r  s e c t io n  p r o h ib i t e d  fe l la t io . 
— See A nderson  v. S ta te , 562 P .2d 351 
(A laska  1977).

C o n s e n t  is  n o t  a t  is s u e .  — T he s la te  
m ay forbid an  a d u lt  to h av e  fe lla tio  w ith  a 
child  u n d e r  th e  s ta tu to r i ly  p rescrib ed  age 
reg a rd le ss  o f w h e th e r  th e  ch ild  co nsen ts 
to th e  ac t. A n derson  v. S ta te , 562 P .2d  351 
(A lask a  1977).

In t r u s io n  in to  g e n i ta l s .  — C u n n ilin - 
gus an d  fe lla tio  do not re q u ire  an  in t r u ­
sion in to  th e  g en ita ls . M u rra v  v. S ta te , 
770 P .2d 1131 (A lask a  C t. App. 1989).

V ic tim ’s  s ta te m e n t,  h e ld  a d m is s ib le  
u n d e r  h e a r s a y  e x c e p t io n .  — T h e  v ic­
tim 's  s ta te m e n t to  a  p rosecu tio n  w itn ess , 
m ade two o r th re e  d ay s a f te r  th e  inc id en t, 
th a t  th e  v ic tim 's  fa th e r  ca m e in to  h e r  bed 
w hile  sh e  w as u n d ressed  a n d  "d id  so m e­
th in g  w rong" w as ad m iss ib le  u n d e r  th e  
firs t-co m p la in t h e a rsa y  exception . 
N u su n g in y a  v. S ta te , 730  P .2d  172 
(A laska  C t. App. 1986).

V ic tim 's  id e n t i f ic a t io n  o f  a c c u s e d .  — 
Prosecu tion  could p rop erly  p resen t (o th e  
g ran d  ju ry  a  child  ab use  v ic tim 's s ta te ­
m e n ts  iden tify ing  th e  accused w hich  th e  
v ic tim  m ade d u r in g  h e r  m edical t r e a t ­
m en t, w here, even if th e  testim o n y  d:d  not 
fall w ith in  th e  m edical d iagnosis excep­
tion  to th e  h e a rsa y  ru le , th e  v ic tim 's in ­
a b ility  to testify  before th e  g rand  ju ry  con­
s t i tu te d  "com pelling ju s tif ica tio n '' for p re ­
se n tin g  h ea rsa y  ev idence u n d er C rim in a l 
R u le  6(ri. S la te  v. N o llncr. 749 P .2d 905 
(A lask a  Ct. App. 1988».

M e n ta l e x a m in a t io n  o f  v ic tim . — D e­
fen d a n ts’ convictions of sexual ab u se  of a 
m in o r in th e  first d eg ree  and  sexu al abuse 
o f  a  m inor in th e  second degree w ere re ­
versed, w here th e  tr ia l  co u rt denied  d efen ­
d a n ts ’ req u est for a m e n ta l ex am in a tio n  of 
th e  v ictim s a f te r  a  psychologist's te s t i ­
m ony had  placed th e  ch ild ren ’s psycholog­
ical c h a rac te ris tic s  in controversy , A n d e r­
son v. S ta te , 749 P 2d 369 (A laska  Ct. 
App. 1988).

T ria l co urt did not ab use  its  d iscre tion  
in d eny ing  d e fen d a n t’s  m otion for a  psy­
c h ia tr ic  ev alu ation  of th e  v ictim , w h ere  
th e  co rroborating  ev idence a g a in s t h im  
w as re la tiv e ly  s lig h t an d  he failed  to e s ­
ta b lish  som e specific g round  for conclud­
in g  th a t  th e  v ic tim  suffered  from psycho­
logical o r em otional p rob lem s th a t  m ig h t 
affect h e r  v erac ity  o r h ave  a d irec t b e a r­
ing  on som e o th e r  m a te ria l issue. D an ie ls  
v. S ta te , 767 P.2d 1163 lA lask a  C t. App. 
1989).

T e s t im o n y  a s  to  ty p ic a l  c h ild  a b u s e r  
t r a i t s ,  — A dm ission of a s ta te  tro o p er 's  
testim o n y  reg ard in g  th e  c h a rac te ris tic s  o f 
a  typ ical child  sexu al ab u ser, a t  d efen ­
d a n t 's  tr ia l  for sexu al ab use  o f a  m inor, 
w as sufficien tly  p rejud icial to w a rra n t  r e ­
v e rsa l of h is conviction. H aak a n so n  v. 
S ta te , 760 P .2d 1030 (A laska Ct. App.
1988).

T e s t im o n y  a s  to  v ic t im ’s  p r io r  c o n ­
s i s t e n t  s ta te m e n ts .  —  A dm ission o f te s t i ­
m ony concern ing  a sexu al ab use  v ic tim 's  
p rio r consisten t s ta te m e n ts  w as rev ers ib le  
e rro r , w here som e of th e  w itnesses te s t i ­
fied before th e  v ic tim  h ad  even ta k e n  th e  
s ta n d  and  been im peached, an d  a n o th e r  
w itn ess  w as allow ed to express h e r  p e r­
so na l belief in th e  tru th  of th e  ac cu sation s 
t h a t  th e  v ictim  m ade ag a in s t d efen d an t. 
Thom pson v. S ta te . 770 P.2d 990 (A laska  
C t. App. 19891.

L e e w a y  in  c h a r g in g  lim e  u f  o f fe n s e . 
— " h e  s ta te  m u st be g iven co nsiderab le

60



§ 11.41.434 C r i m i n a l  L a w 8 11.41.434

leew ay in c h a rg in g  th e  tim e  th a t  sex u a l 
ac tiv ity  w ith  u m inor occurred . H orton  v. 
S ta te , 758 P .2d  828 (A laska  C t. App, 
19881.

S e x u u l o f f e n s e s  p e r f o r m e d  a s  p a r t  
o f  o n e  c o n t in u o u s  a s s a u l t .  — W here d e ­
fen d a n t w as convicted  on s e p a ra te  sexu al 
ab use  co un ts n llcg m g  fe lla tio  a n d  m a s tu r ­
b a tio n . h is  conviction  on th e  m a s tu rb a tio n  
coun t w as v aca te d  in view  o f ev idence 
show ing  th a t  d e fe n d a n t could hdv e p e r­
form ed th e  a c ts  o f fe lla tio  an d  m a s tu rb a ­
tion  to g e th e r a s  p a r t o f one co n tin u o u s us- 
sa u lt. C lifton  v. S ta le . 758 I \2 d  1279 
'A la sk a  Ct. App. 1988>.

Two ac ts  o f se x u a l co n tac t p erform ed  us 
p a r t  o f a  s in g le  tra n sa c tio n  w ith  u sin g le  
inc iden t o f sex u a l p e n e tra tio n  p e rm it b u t 
one conviction  for th e  m ost se rio u s  con­
tac t, i.e., th e  sexu ul p e n e tra iio n . Jo h n so n  
v. S ta te , 762 P ,2d  493 lA lask a  C t. App.
1988).

I te c o r d  a m b ig u o u s  a s  to  w h e th e r  
s e p a r a t e  c o u n t s  p a r t  o f  s in g le  in c i­
d e n t .  — S e p a ra te  se x u a l ab u se  co u n ts  a l ­
leg ing  g en ita l co n tac t a n d  d ig ita l p e n e tra ­
tion o f  th e  v ic tim  m erged, w h ere  th e  
record w as am b ig u o u s a s  to w h e th e r  th e  
co un ts aro se  a t  th e  sa m e  tim e an d  as a 
s in g le  in c id en t, o r  w h e th e r  two se p a ra te  
inc iden ts occurred , an d  d efen d u n t could 
he sen ten ced  on only  one of th e  two 
ch arg es. H o rton  v. S ta te , 758 P .2d 628 
(A laska  Ct. App. 1988).

E v id e n c e  o f  p r io r  a s s a u l t  h e ld  a d ­
m is s ib le . — E vidence th a t  d e fen d a n t had 
been convicted  o f se x u a lly  a s sa u lt in g  th e  
sam e v ic tim  tw o y e a rs  p rio r  to th e  a lleged  
in d ic tm e n t w as ad m iss ib le  because  it in ­
d icated  a  s ig n ifican t sexu ul d esire  for the 
specific v ic tim , th u s  su p p ly in g  p ersu asiv e  
c ircu m s ta n tia l ev idence th a t  he had  sex u ­
a lly  a s sa u lte d  th e  v ic tim . P a tte rso n  v. 
S ta le , 732 P .2d 1102 I A lask a  C t. App.
1987).

E x c lu s io n  , f  e v id e n c e  o f  v ic t im 's  in ­
v o lv e m e n t in  a  s e x u a l ,  a s s a u l t  o n  a n ­
o th e r  c h i ld  d epriv ed  d e fen d a n t of h is con­
s ti tu tio n a l r ig h t  to confron t th e  w itn e sse s  
a g a in s t  h im . w h ere  h is  defense w as based  
on th e  p rem ise  th a t  th e  v ictim  fab rica ted  
h e r  accu sa tio n  in re ta lia tio n  lo r d efen ­
d a n t's  a t te m p t to  ou.it h e r  from h e r  foster 
hom e for se x u a l m isconduct. D an ie ls  v. 
S ta le , 767 P .2d 1163 i A lask a  C t. App.
1989).

M o tio n  fo r  j u d g m e n t  o f  u c q u i t la l  d e ­
n ie d . — T ria l co u rt p roperly  denied  d efen­
d a n t 's  m otion for a  ju d g m en t o f ac q u itta l 
and  su b m itte d  h is  ease to  th e  ju ry , w here 
th e  ev idence w a s  su tfic ten l to allow  lair-

m inded  ju ro rs  to  d iffer on  th e  issu e  of Ins 
guilt, D an ie ls  v. S la te , 767 P .2d 1163 
iA lask a  C t. App. 1989).

C o n v ic t io n s  u n d e r  f o r m e r  luw  r e ­
v e rs e d .  — C o nv ictions u n d e r  fo rm er AS
11.15.13-1. fo rm er AS 1 141 .410lu )(4) an d  
form er AS 11.41.4 I()(nu2) w ore rev ersed  
w here ex ten sive ev idence  of p rio r consis­
te n t s ta te m e n ts  w as a d m itte d  a t  tr ia l 
w ith o u t an y  d e te rm in a tio n  o f its  ac tu a l 
p robative v a lue  an d  before an y  ch arg e  of 
rec en t fab rica tio n  or im p ro p er m otive or 
in tlu ence  w as m ade a g a in s t  th e  v ictim . 
N itz  v. S la te , 720 P .2d 55 lA lask a  C t. 
App. 1986).

C onvictions for lew d an d  lasc iv iou s n ets 
tow nrd  ch ild ren  u n d e r  fo rm er AS
11.15.13-ltul an d  for ra p e  u n d e r  fo rm er AS 
11.15.120tai w ere rev erse d  w h ere  ev i­
dence ad m itte d  co ncern in g  alleg ed  a s ­
s a u lts  on v ic tim s o th e r  th a n  tho se  in th e  
case a t  hand  w as im p rop er p rop en sity  ev i­
dence; n e ith e r  in te n t n o r id e n tity  w ere a t  
issue, and  th e  ac ts  did  n o t c o n s titu te  an  
ad m issib le  com m on sch em a o r p lan  or 
prove facts in d isp u te . Bolden v. S la te , 
720 P.2d 957 lA la sk a  1986).

A d m is s ib i l ity  o f  e v id e n c e  o f  fa ls e  
c h a r g e s  p re v io u s ly  m a d e  b y  u llc g e d  
v ic tim . — E x trin sic  ev id en ce  th a t  an  a l ­
leged victim  o f sexu al a b u se  h ad  p rev i­
ously  m ade false c h a rg es  o f se x u a l a s sa u lt  
is p e rm itted  w h ere  th e  d e fe n d a n t who 
w ishes to use th e  ev idence  o b ta in s  a  p re ­
lim in a ry  ru lin g  from th e  tr ia l  co u rt th a l  it 
is adm issib le . C ovington  v. S ta te , 703 
P.2d 436 lA lask a  C t. A pp. 1985).

M itig a t in g  f a c to r s .  — In p rosecu tion  
for first-degree  sexu al a s s a u lt ,  d e fen d a n t's  
fam ilia r ity  w ith  h is  v ic tim  ih is  12-y ea r 
old d a u g h te ri svas not a  m itig a tin g  factor. 
H odges v. S ta te . 660 P .2d  1203 (A laska  
Ct. App. 1983).

S e n te n c e  u n d e r  f o r m e r  A S  11.15.134 
u p h e ld .  — See N oble v. S ta te , 552 P.2d 
142 (A laska  1976): B u ch an a n  v. S ta le , 
554 P .2d 1153 (A lask a  1976); M organ v. 
S la te , 598 P.2d 952 (A lask a  1979); B ak e r 
v. S ta te . 602 P .2d 797 (A lask a  1979); 
A lvarado  v. S la te , 626 l '.2 d  582 (A laska 
1981).

S e n te n c e  u p h e ld .  — S ee H orton  v. 
S ta le . 758 P .2d 628 (A lask a  C t. App. 
1988).

S en ten ce  of e ig h t-v c o r p resu m p tiv e  
te rm  for first-degree  se x u a l ab u se  of a  
m inor an d  co n c u rre n t se n te n c e s  o f  th re e  
y ea rs  for two co u n ts  of second-degree se x ­
ual ab u se  ol a m in or to ru n  co n cu rren tly  
w ith  th e  e ig h t-v e a r te rm  w ere upheld . 
T he  d efen d an t's  co n tin u ed  effo rts  to jus-
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lil'v Iiih conduct a s  “sex e d u c a tio n ' an d  ht.v 
only  lim ited  accep tance a n d  u n d e rs tan d  
mi; id' th e  g ra v e  rinks ol psychological 
d am ag e  In c h ild ren  th a t h is  conduct p re­
sen ted  led th e  court o fa p p e u ls  to conclude 
th e  tr ia l  ju d g e  w as not c lea rly  erro neou s 
in conc lud ing  th a t  th e  m it ig a t in g  factor ol 
conduct am on g  th e  least se rio u s  in th e  
d efin ition  o f  th e  offense w as not e s ta b ­
lished  hv c le a r  an d  conv inc ing  evidence. 
S.B, v. S ta le . 700  P.2d 095  'A la sk a  Cl 
App. >985); B ynum  v, S ta te , 70H P,2d 
1290 lA ln sk a  C l, App. 1985i.

Im position  o f  p re su m p tiv e  sen ten ce  of 
e ig h t y e a rs  for a  f irs t felons o ffender con­
victed of h a v in g  sexuul re la tio n s  w ith  h is 
s te p d a u g h te r  o v er live y e a rs  w as upheld; 
rejec tion  o f a  proposed m itig a tin g  factor, 
th a t  th e  offense w as c o m m u ted  u n d e r 
som e d eg ree  of com pulsion, w as proper. 
B ynum  v. S ta te , 70S P .2d 1292 i A laska 
C t. App. 1985).

A se n ten ce  o f e ig h t y e a rs  w ith  two 
y e a rs  su sp en d ed  w as affirm ed , w here 
th e re  w as ev idence  of d e fe n d a n t's  know l­
edge th a t  h is  v ic tim  had  p rev io usly  been 
sex u a lly  ab u sed , h is  p e rs is te n t a p ­
p roaches to  th e  v ir-in i, h is  fleeing  the j u ­
risd ic tio n  to avoid  ap p re h e n sio n , and  his 
u n w illin g n e ss  o r in a b ility  to  concede r e ­
sp o n sib ility . G negy v. S ta te . 729 P .2d 895 
lA lask a  C t. App. 19881.

I t  w as n o i m a n ifes tly  u n ju s t to im pose a 
f ive -year p re su m p tiv e  te rm  upon d efen ­
d a n t 's  co nv iction  o f a tte m p te d  sexu al a s ­
s a u l t  o f a  m in or, an d  he w as no t a u to m a ti­
cally  e n t itle d  a s  a m a tte r  o f law  to have 
h is case re fe rre d  to a th ree-ju d g e  panel for 
se n ten c in g . A v eo gann a v. S ta te . 757 P.2d 
75 (A lask a  C t. App. 1988'

S e n te n c e  fo r  a s s a u l t  u p h e ld .  — In 
p rosecu tio n  o f d efen d a n t w ith  no p rio r 
c rim in a l record  on tw o co un ts o f firs t-d e­
g ree  sex u a l a s s a u lt  o f h is 12 -y ear old 
d a u g h te r , se n ten ce  of tv;o consecu tive 
e ig h t-y e a r  te rm s  w ith  five y e a rs  su s ­
p ended  w a° n o t excessive. H odges v. 
S ta te , 660  .2d 1203 (A lask a  C t. App.
1983).

In  l ig h t o f  th e  su b s ta n tia l  d u ra tio n  o f 
d e fe n d a n t's  sex u a l ab u se  o f h is  s te p ­
d a u g h te r  ( th re e  y ears), h is fa ilu re  to lea rn  
from  th e  e a r l ie r  d iscovery  o f h is  p rio r of­
fenses, h is  d is re g a rd  of a c o u rt o rd er th a t  
he avoid  c o n ta c t w ith  th e  v ic tim , and  his 
to ta l fa ilu re  to ta k e  an y  m ean in g fu l s tep  
tow ard  re h a b ili ta tio n , lu -y e a r  sen ten ce  
w ith  fo ur y e a rs  su sp en ded  w as n o t exces­
s ive for convictio ti of firsi-degvee sexual 
a s sa u lt . L an g to n  v. S ta te , 662 P.2d 954 
lA lask a  C t. App. 1983).

W hl-rn th e re  is ev idence Irinn w hich th e  
tr ia l  com  I could m lo r I hoi o sen ten ce  ol 
in c a rce ra tio n  w ould h ave  d estroy ed  a 
v iab le  fam ily  an d  ca u se  long-term  psycho­
logical d am ag e  to th e  v ictim , se n ten ce  on 
d e r  fo rm er AS 1 1 ,4 l.'t l( ) i ,i" - |i  involv ing  
no in c arce ra tio n  is not too len ien t S la te  
v M orris. 6mii P 2d 1190 (A laska  C l. App 
19841.

A se n ten ce  of e ig h t y ears  w ith  th re e  
y ea rs  su spended , upon d e fen d a n t's  convic­
tion  on one co un t ol sexu al a b u se  of a 
m in o r in th e  f ir s t  d eg ree , was affirm ed , 
w here, a lth o u g h  th e  ab u se  occurred  over a 
period  of tw o or th re e  y e a rs  an d  involved 
h is  s te p -d a u g h te r , ev idence ol h is  p o ten ­
tia l for re h a b ili ta tio n  w as found to he 
com pelling . S ta te  v Kidgwuy, 750  P.2d 
362 'A la sk a  C l. App 19881,

A se n ten ce  o f  th re e  c o n c u rre n t e igh t- 
y e a r  p resu m p tiv e  te rm s upon d e fe n d a n t’s 
conviction  o f th re e  c o u n ts  o f sexu al abuse 
of a  m in o r in th e  f irs t degree w as a f­
firm ed , w here, acco rd ing  to th e  ev idence, 
th e  ab use  inc luded  d ig ita l and p en ile  sex ­
u a l p e n e tra tio n , a s  well as o ral sexu al 
co n tac t, an d  th e re  m ay have been  as 
m an y  a s  fifty  s e p a ra te  inc id en ts  of sexu al 
ab use . W in th e r  v. S ta te , 749 P .2d 1356 
(A lask a  C t. App. 198 8 1.

S e n te n c e  u n d e r  A S  11.15.134 h e ld  
e x c e s s iv e .  — S ee Q u alle  v. S ta te . 652 
P.2d 481 (A laska  C t. App. 19821.

S e n te n c e  fo r  a s s a u l t  h e ld  e x c e s s iv e .  
— S en ten ce  o f  20  y e a rs  im p riso n m e n t for 
first-d eg ree  sexu al a s s a u lt  o f tw o-year old 
child  w as excessive an d  case w as re ­
m and ed  for re sen te n c in g  not to exceed 120 
y ea rs . L an g to n  v, S ta te . 662 P .2d 954 
'A la sk a  Ct. App. 19831.

S e n te n c e  fo r  a s s a u l t  h e ld  to o  le ­
n ie n t—  S uspended  five-year sen ten ce  for 
firs t-d eg ree  sex u a l a s sa u lt  of d e fen d a n t’s 
fo u r-v ear old son w as d isapproved  as  too 
len ien t, w ith  a 90-dav  to th re e -v e a r  s e n ­
tence su gg ested . L angton  v. S ta te . 662 
P .2d 954 (A lask a  C t. App. 1983).

S e n te n c e  u n d e r  fo r m e r  A S
11.41.410(a)l4) fo r  a s s a u l t  h e ld  to o  le ­
n ie n t .  — See S t3te  v. R u sh in g , 680 P.2d 
500 (A lask a  C t. App. 1984k S ta te  v. 
W oods. 680 P .2d  1195 lA lask a  C t. App. 
19841.

G iv en  a  se rie s  of n in e  a s sa u lts  o f a  s te p ­
d a u g h te r  by a  s te p fa th e r , su b s ta n tia l  ev i­
dence th a t  in te rco u rse  w as accom plished 
w ith o u t co nsen t, an d  th e  fact th a t  th e  v ic­
tim  h a s  left th e  d e fe n d a n t’s hom e, a  s e n ­
ten ce  of one y e a r  of in carce ra tio n  u n d er 
fo rm er AS 11.41.410(a)(4) w as d isa p ­
proved an d  a  se n ten ce  o f a t  lea s t th re e

62
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vi'iirj rt.'Coinnumdi-d. S ta tu  v. l.'miuy, tiMO 
I* 2d 513 lA la sk a  Ct App. 19841.

I tn m m d  f o r  ro d u titu n c in tj fo r  c o n v ic ­
tio n  u n d e r  f o r m e r  la w . — Sue S ta tu  v. 
Cuvmfjum, 711 P.2d 1183 lA lask a  C l. 
App. l ‘J8 5 t.

S e n te n c e  c le n r lv  m is ta k e n . — A sen- 
tence o f 31 y e a rs  w ith  lour y e a rs  su s­
pended. upon conviction  ol th re e  co u n ts  o f 
sexu al ab u se  o f a m in or in th e  firs t d e­
c ree . w as c lea rly  m ista k en , w h ere  th e  
tr ia l co u rt did  n o t ad dress th e  10- to 15- 
v ear b en c h m u rk  es ta b lish ed  in p rio r d eci­
sions co n cern in g  a g g ra v a te d  cases o f  sex­
ual a s sa u lt ,  an d  n o th in g  in th e  record  es­
tab lish ed  th a t  a  sen ten ce  in excess of 15 
y ea rs  w as n ece ssa ry  to p ro tec t th e  public. 
M osier v. S ta te . 7-17 I’ 2d 5-18 'A la sk a  Cl. 
App. 19871.

A se n ten ce  o f 20 y ea rs  w ith  five y ea rs  
suspended  fo r it f irs t felony offender, for 
-ex ua l a b u se  o f a m in or in  th e  f irs t d e ­
gree, w as c lea rly  m is ta k en , w h ere  th e  of­
fense d id  no t involve m u ltip le  ucts w ith  
m u ltip le  v ic tim s o r j  p rio r felony record. 
Z a c k u rv . S ta te , 751 P 2d 1015 lA iask a  Cl. 
App. 1988t.

S en ten c e  o f 15 y e a rs  w ith  five y ears  
su sp en ded  w as c learly  m is ta k en , w here 
d e fen d a n t w as a  f irs t felony o trender w ith  
an  o th erw ise  good record . L aw rence v. 
S ta te . 764 P .2d  318 lA iask a  Ct. App. 
1988).

C om posite te rm  of s ix ty  y e a rs  upon con­
viction of tw o co u n ts  o f sexu al ab use  of a 
m inor in th e  f i r s t  degree w as c lea rly  m is­
tak en , an d  th e  case w as rem an ded  for im ­
position o f  a to ta l sen ten ce  not to exceed

six ty  y ears w ith  ten  yours suspended , 
w h ere  th e  se n ten c in g  co u rt's  re lian ce  
upon (he se rio u sn ess  o f  d e fen d a n t's  p rio r 
m u rd e r conviction  placed in o rd in a te  and  
d isp ro p o rtio n a te  w eigh t on a  sin g le  a g g ra ­
v a tin g  I'uclor. M u rray  v. S ta te , 770 P 2d 
1131 (A laska  C t. App. 1989)

K c m m u l fo r  r e s e n te n c in g .  — See 
Lew is v. S ta te , 7()(i P.2d 715 'A la sk a  Ct 
App. 19851; Bndine v. S la te . 737 P .2d 1072 
'A la sk a  Cl. App. 19871; Howell v S la te , 
758 P .2d 103 (A laska  C t. App. 1988' 

C o n d i tio n s  o f  p r o b a t io n .  — C o nd i­
tio n s  of p rob ation  re s tr ic tin g  d efen dan t 
from u n au th o rized  co n tac t w ith  h is  
d a u g h te r  an d  w ith  o th e r  g irls  u n d e r  18- 
v ea rs  o f age w ere no t vague or u n d u ly  re ­
s tr ic tiv e  o f h is c o n s titu tio n a lly  p ro tec ted  
r ig h t to freedom  of associa tion . N i u  v. 
S ta te , 745 P .2d 1379 'A la sk a  C t. App.
1987).

A p p lie d  in  S eym ore v. S ta le . 655 P .2d 
786 'A la sk a  C t. App. 19821; J u e lso n  v. 
S ta te , 758 P.2d 1294 lA luska  C t. App.
1988); A llen v. S ta te , 769 P .2d 457 
'A la sk a  C t. App. 19891.

C ite d  in l l ig g s  v. S ta te . 676 P.2d 610 
'A la sk a  C t. App. 1984r  Benboe v. S ta te . 
698 P .2d 1230 (A laska  C t. App. 19851; 
D ancer v. S ta te , 715 P.2d 1174 (A laska  
C t. App. 1986); J a m e s  v. S la te , 739 P.2d 
131-1 (A luska C t. App. 1987); P a tte rso n  v. 
S ta te , 747 P ,2d 535 (A lask a  C t. App. 
1987); K irby  v. S ta le , 748 P.2<i 757 
lA la sk a  Ct. App. 19871; J a g e r  v. S ta te , 
748  P .2d 1172 (A laska  C t. App. 1988); 
J a m e s  v. S ta te , 754 P.2d 1336 (A lask a  Ct. 
App. 1988).

Sec. 11.41.436. S e x u a l  a b u s e  o f  a  m i n o r  in  t h e  s e c o n d  d e g r e e ,
(a) An offender com m its the  crime of sexual abuse  of a m inor in the 
second degree  if

Q) b e ing  16 years  of age or older, the  offender engages  in sexual 
p en e tra t io n  w ith  a person who is 13, 14, or 15 yea rs  of age and  a t  least  
th ree  y e a rs  you n ger  th a n  the  offender, or aids, induces, causes or 
encourages a  person who is 13,14, or  15 yea rs  of age and a t  least  th ree  
y ea rs  y o u n g e r  th a n  the  offender to engage  in sexual p en e tra tion  w ith  
a n o th e r  person:

(2) b e ing  16 years  of age or older, th e  offender engages in sexual 
contact w ith  a  person who is u n d er  13 years  of a ge  or aids, induces, 
causes, o r encourages a person u n d e r  13 y ea rs  of age to engage  in 
sexual con tac t  w ith  ano th er  person;

(3) b e ing  18 years  of age or older, th e  offender engages in sexual 
contact w ith  a  person who is u n d er  18 years  of age and  who

i A) is e n t ru s te d  to the  offender’s care  by a u th o r i ty  of law; or
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iHi is tip* olTt'tvlcr's son o r  (m u rm u r,  including an i lleg itim ate  or 
adopted child, or a stepchild;

(4) biting 16 y ea rs  of ago or o ld-r .  the  oH’e nd e r  aids, n .cos, causes, 
or encourages a person who is u n d er  Hi years  of age  to engage  in 
conduct described in AS 11.41.45S(n)(2l — Hi); or

(5) being 18 y ea rs  of ape  or older, th e  offender engages in sexual 
contact with a  person who is u n d e r  Hi yea rs  of age, and the  victim a t  
the  t im e of th e  offense is

(A) res id ing  a s  a m em b er  of the  social u n i t  in the  sam e household 
a s  the  offender and  the  offender is in a position of a u th o r i ty  over the  
victim; or

(B) tem po ra r i ly  e n t ru s te d  to th e  offender's care,
ibi Sexual ab u se  of a m inor in the second degree is a class B felony.

(§ 2 ch 78 SLA 1988; am  § 4 ch

E ffe c t o f  a m e n d m e n ts .  — T h e  1988 
am en d m en t, e ffective M ay 28, 1988, in 
m bscclion  o il. ad ded  p a ra g ra p h  (5 l, und 
m ade re la te d  s ty lis tic  chan ges.

L e g is la t iv e  h is to r y  r e p o r t s .  — For

N O T E S  TO

P r io r  la w . — F or cases  decided u n d e r  
p rio r law . see n o te s  to A S 11.41.>134, 
N otes to D ecisions.

N o c u lp a b le  m c n tn l  s l a t e  r e q u i r e d .  
- -  U nder th e  c u r re n t  s ta tu to ry  d efin itio n  
o f "sexual co n tac t,"  th e  offense of sexu al 
ab u se  of a  m in or in  th e  second d egree  m ay 
properly  he e s ta b lish e d  by ev idence  p rov­
ing  know ing  co nduct w ith in  th e  scope of 
AS 11.81.900ibi(52 l(A i; no seco n d ary  cu l­
pable  m en ta l s la te  need  be e s ta b lish ed  
w ith  respect to su rro u n d in g  c irc u m ­
stan ces. V an M eter v. S ta te , 743 P .2d 385 
lA lask a  C t. App. 19871.

B u rd e n  o f  p r o v in g  e x c lu s io n s .  — If 
som e ev idence of ju s tif ic a tio n  is ad vanced  
in  th e  record, Lhe s ta te  m u s t b ea r th e  a d ­
d itio n a l b u rd en  o f e s ta b lish in g  th a t  th e  
d efen d an t's  co nduct d id  not fall w ith in  th e  
exclusions o f AS 11.81.900(bl(52l(B). V an  
M eter v. S ta te . 743 P .2d 385 (A lask a  C t. 
App. 19871.

E v id e n c e  o f  p r i o r  a s s a u l t  h e ld  n d - 
m iss ib lc . — E v id en ce  th a t  d e fe n d a n t had  
been convicted of se x u a lly  a s s a u ltin g  th e  
sa m e  victim  two y e a rs  p rio r to th e  a lleg ed  
ind ic tm en t w as ad m iss ib le  because  i t  in ­
d icated  a s ig n if ican t sexu al d esire  for th e  
specific v ic tim , th u s  su p p ly in g  p e rsu as iv e  
c ircu m sta n tia l ev idence  th a t  h e  had  se x u ­
a lly  assau lte d  th e  v ic tim . P a tte rso n  v. 
S ta te . 732 P.2d 1102 (A laska  C t. . .p p .
1987).

66 SLA 1988)

H ouse le t te r  of in te n t on ch. 00, SLA 1988 
iC SIIB  237 (Ju d o , w hich am en ded  th is  
sec tion , see 1988 H ouse Jo u rn a l 
2330-2337.

D E C IS IO N S

M e n ta l  e x a m in a t io n  o f v ic tim . — D e­
fen d an ts ' convictions of sexu al abuse o f a 
m in o r in th e  first d egree and  sexu al ab u se  
of a  m in or in th e  second d eg ree  w ere re ­
versed, w h ere  th e  tr ia l  court denied  d efen ­
d a n ts ’ req u e s t fo r a  m en ta l e x am in a tio n  of 
th e  v ic tim s a f te r  a  psychologist's t e s t i ­
m ony had  placed  th e  c h ild ren 's  psycholog­
ical c h a rac te ris tic s  in controversy . A n d e r­
son v. S ta le . 749 P.2d 369 (A iast,a  C t. 
App. 19881.

T e s t im o n y  a s  t< ‘v p ic a l  c h i ld  a b u s e r  
t r a i t s .  — A d m iss 't of a s ta te  trooper's 
te s tim o n y  reg ard in g  th e  c h a rac te ris tic s  of 
a  typ ical ch d sexu al ab u ser, a t  d e fen ­
d a n t 's  ’H al for sexual abuse o f a m in or, 
w as su ffic ien tly  p rejud icial to w a rra n t r e ­
v ersa l o f h is  conviction. H a ak a n so n  v. 
S ta te , 760 P.2d 1030 (A laska  Ct. App. 
19881.

T e s t im o n y  a s  to  v ic t im ’s  p r io r  c o n ­
s i s t e n t  s ta te m e n ts .  — A dm ission of te s t i ­
m ony concern ing  a sexu al ab u se  v ic tim 's  
p rio r co n s is ten t s ta te m e n ts  w as rev ersib le  
e r ro r  w h ere  some of th e  w itnesses te s t i ­
fied before th e  v ictim  had  even  tak en  th e  
s ta n d  an d  been im peached, an d  a n o th e r  
w itn e ss  w as allow ed to ex press h er p e r ­
sonal b e lie f in  the tru th  of th e  ac cu sa tio n s 
th a t  th e  v ic tim  m ade a g a in s t d efen dan t. 
Thom pson  v. S ta te . 770 P.2d 990 (A laska  
C t. App. 19S9i.

A d m is s ib i l ity  o f  e v id e n c e . —  See V an
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M eter v. S ta le , 743 P .2d 385 (A lask a  Ct, 
App. 19871.

E v id e n c e  h e ld  in a d m is s ib le .  — S ee 
V an M eter v. S ta te . 743 P.'2d 385 lA lask a  
C t. App. 1987).

A c ts  p e r f o r m e d  u s  p a r t  o f  s in g le  in- 
eiclcn  — Two a c ts  o f sex u a l co n tac t p e r­
form ed as p a r t  of a  s in g le  tra n sa c tio n  w ith  
a  s in g le  in c id en t o f  se x u a l p e n e tru lio n  
p e rm it b u t one conviction  for th e  m ost se ­
riou s co n tac t, i.e.. th e  sexu al p en e tra tio n . 
Jo h n so n  v. S ta te , 762 P.2d 493  (A lask a  
C t. App. 19881.

A d m is s io n  o f  a n  i n v e s t ig a to r 's  s t c  e- 
m e n ts  c o n c e r n in g  d e f e n d a n t 's  s e x u a l  
f a n ta s i e s  an d  o r ie n ta tio n , a t  d e fen d a n t's  
I n a l  for a tte m p te d  se x u a l ab u se  o f a 
m in o r in th e  second degree , w as h a rm le ss  
e rro r , w h ere  th e  ev idence  a g a in s t  d e fen ­
d a n t w as s u b s ta n t ia l  a n d  d e fe n d a n t’s a t ­
to rn ey  d e m o n s tra te d  th e  irre lev an ce  of 
th e  s ta te m e n ts  on c ro ss-ex am in a tio n . S te ­
vens v. S ta le , 748 P .2d  771 (A lask a  Ct. 
App. 1988).

C o n v ic t io n  r e v e r s e d  w h e r e  e v id e n c e  
o f  p r io r  in c id e n t  b e tw e e n  v ic t im  a n d  
d e f e n d a n t  im p r o p e r ly  a d m i t te d .  — See 
Jo h n so n  v. S ta te , 730 P.2d 175 iA lask a  
C t. App. 1986).

L e s s e r  in c lu d e d  o f fe n s e s .  — T ria l  
c o u rt p rop erly  tre a te d  th e  c rim e  o f co n ­
tr ib u t in g  to th e  d e lin q u en cy  o f a  m in o r as  
a lesse r inc luded  offense o f u tte m p te d  sex ­
ual a b u se  o f a  m in o r in  th e  second degree , 
w h ere  d efen d a n t, by en co u ra g in g  an  
e ig h t-y ear-o ld  g irl to h av e  se x u a l co n tac t 
w ith  h im , en co uraged  h e r  to en g ag e  in  
conduct p roh ib ited  by law . S u lliv a n  v. 
S ta te , 766 P .2d 51 lA la sk a  C t. App. 1988).

C o n v ic t io n  o f  a t t e m p te d  s e x u a l  
a b u s e  r e v e r s e d .  — D e fen d an t's  convic­
tion  o f a tte m p te d  se x u a l ab u se  of a m in o r 
in th e  second d egree w as rev ersed , w here 
ev idence sh ow in g  th a t  he w ro te  no tes to 
an  e ig h t-y ear-o ld  g irl a sk in g  h e r  to he h is  
g ir lfr ie n d  an d  to k is s  h im  e s ta b lish ed  only  
th a t  h e  en gaged  in p re p a ra to ry  conduct 
an d  n o t th a t  he took a s u b s ta n tia l  s tep  
tow ard  sexu al co n ta c t w ith  th e  g irl. S u ll i­
van v. S ta te , 766 P .2d 51 (A lask a  C t. App.
1988).

Im p o s i t io n  o f  d i r e c t  n o - c o n ta c t  o r ­
d e r s .  — W here d e fe n d a n t p lead s nolo con­
te n d e re  to a  ch a rg e  of se x u a l ab u se  o f a  
m inor, th e  su p e rio r  c o u rt h a s  no a u th o rity  
— s ta tu to ry  o r in h e re n t —  to im pose a 
d irec t no-co n tact o rd e r  a g a in s t  d e fen d a n t 
as  p a r t  o f th e  p u n ifh m e n t for th e  offense. 
S k rep ich  v S ta te . “40 P .2d 950 (A laska  
C t. App. 1987) (no t d e te rm in in g  if su p e ­
rio r c o u rt 's  g en e ra l a u th o r ity  to  e n te r  in ­

ju n c tio n s  em pow ers it to  e n te r  nn-cnntnct 
o rd e r  a s  a n  in d ep en d e n t eq u ita b le  re ­
q u ire m e n t >,

S e n te n c e  u p h e ld .  — See B artholom ew  
v. S ta te , 720 P .2d 54 lA la sk a  C t. App. 
1986); G oodm an v. S ta te , 756  P.2d 918 
'A la sk a  C t, App. 19881.

S en ten ce  o f e ig h t-y e u r p resu m p tiv e  
te rm  for f irs t-d e g re e  sex u a l ab use  of a 
m in o r und  co n c u rre n t se n ten ces  o f th re e  
y ea rs  lor tw o co u n ts  o f second-degree sex­
ual ab use  of a m in o r to ru n  co ncurren tly  
w ith  th e  e ig h t-y e a r  te rm  w ere upheld. 
T he d e fe n d a n t's  co n tin u ed  effo rts  to  ju s ­
tify h is  co nduct a s  "sex ed u c a tio n "  an d  his 
only lim ited  accep tan ce  a n d  u n d e rs ta n d ­
ing of th e  g ra v e  r isk s  ol psychological 
d am age to ch ild ren  th a t  h is  conduct p re ­
sen ted  led th e  c o u rt o f ap p e a ls  to  conclude 
th e  tr ia l ju d g e  w as not c leu rlv  erro neou s 
in conclud ing  th a t  th e  m itig a tin g  fac to r of 
conduct am o n g  th e  lea s t se rio u s  in th e  
defin ition  of th e  offense w as no t e s ta b ­
lished  bv c le a r  an d  co nv inc ing  evidence.
S.B. v. S ta te . 706 P .2d  695  (A lask a  Ct. 
App. 1985).

S en ten c in g  goals o f  g e n e ra l d e te rren ce  
an d  co m m un ity  co n d em n a tio n  can n o t, in 
them se lv es , su p p o rt th e  im position  o f a 
m ax im u m  10 -y ear te rm  for a  f i r s t  o ffender 
convicted o f a  c la ss  B felony, su ch  as sex­
ual a s sa u lt  o f a  m in or. S k re p ich  v. S ta te . 
740 P.2d 950  (A lask a  C t. App. 1987).

S e n te n c e  h e ld  e x c e s s iv e .  — See W h it­
low v. S ta te , 719  P .2d 267 (A lask a  Cl. 
App. 1986).

W here a  d e fen d a n t who p lead ed  nolo 
con tend ere  to  a  ch a rg e  o f sex u a l ab use  of a 
m inor w - j  u n d e n ia b ly  d ish o n e st and  
ab used  th e  t r u s t  in h e re n t in  h is  ro le as 
th e  v ic tim 's k a ra te  in s tru c to r , b u t th e re  
w as no ev idence  o f a n y  a s sa u ltiv e  conduct 
o r o f an y  p h y sica l o r psychological coer­
cion o r in tim id a tio n  a n d  th e  v ic tim  was 
15-vears old. th e  u p p e r ag e  lim it  included 
in th e  d efin itio n  of th e  offense o fseco n d - 
d egrce sexu al ab u se , th e  absen ce  o f an y  
p rio r conviction  p rec lu ded  ih e  co u rt of a p ­
peals from p re d ic tin g  w ith  a n y  d egree of 
confidence th a t  th e  d e fen d a n t w as in  fact 
incap ab le  o f r e h a b ili ta tio n  a n d  could not 
be d e te rred . T h e  se n te n c in g  c o u rt 's  a b a n ­
d o n m en t o f re h a b ili ta t io n  an d  personal 
d e te rren ce  a s  s e n te n c in g  goals  w as u n ­
w a rran te d ; its  im p ositio n  o f a m ax im u m  
sen ten ce  w as c lea rly  m is ta k en ; an d  th e  
ease w as rem an d ed  for im position  of a 
sen ten ce  of not m ore th a n  10 y e a rs  w ith  
four v ears su sp en d ed . S k rep ich  v S ta te . 
741) P.2d 950 (A la sk a  C t. App, 1987c

A p p lie d  in  H iggs v. S ta te , 676  P.2d l i l 't
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• A la sk a  C t. App. 19841; O lp v. S ta le . 7:18 
I’.2d 1117 (A lask a  C t. App. 1987); H orton 
v S ta le , 758 P .2d (128 (A laska  Ct. App. 
19881; Ju e lso n  v. S ta te . 758 P .2d 1294
• A lask a  C t. App. 1988).

C ite d  in  S m ith  v. S ta te , 745 P 2d 1375
• A lask a  C t. App. 1987i; P a tte rso n  v. 
S ta te , 747 P .2d 535 (A laska  Ct. App.

19871; J  tige r v. S ta te . 748 P 2d 1172 
• A laska  C t. App 1988i; F o s te r  v. S ta te . 
751 P .2d 1383 (A laska  C t. App. 1988); 
K ussell v. S ta le . 752 I’.2d 1022 (A laska  
C t. App. 19881; L ah m ey er v. S ta te , 7G5 
P.2d 985 (A lask a  C l. App. 198H•; A llen  v. 
S ta le , 769 P.2d 457 lA lask a  Ct. App.
1989).

S e c .  11.41.438. S e x u a i  a b u s e  o f  a  m i n o r  in  t h e  t h i r d  d e g r e e ,
(a) An offender com mits th e  crime of sexual abuse  of a m inor in the 
th i rd  degree  if, be ing  16 years  of age or older, the  offender engages  h  
sexual  con tac t  w ith  a  person who is 13, 14, or 15 y ea rs  of age  and  a t  
least, th re e  y ea rs  younger  th a n  the  offender.

(b) S exual  abuse  of a m inor in th e  th ird  degree  is a class C felony. 
IS 2 ch 78 SLA 1983)

N O T E S  T O  D E C IS IO N S

P r i o r  la w . — F or cases decided u n d e r  C ite d  in  S ta te  v. R idgw ay, 750 P .2d 362 
p rio r law , see r  >tos to AS 11.41.434, (A laska  C t. App. 1988).
N o tes to D ecisions.

Sec . 11.41.440. S e x u a l  a b u s e  o f  a  m i n o r  in  t h e  f o u r t h  d e g r e e .
ia) An offender com m its the  crim e of sexual abuse  of a m inor in the 
fourth  degree  if, being  un d er  16 y e a rs  of age, the  offender engages  in 
sexual  p en e tra t io n  or sexual contact w ith  a  person who is u n d e r  13 
yea rs  of age a n d  a t  leas t  th re e  y ea rs  you n ger  t h a n  th e  offender.

(b) Sexual abuse  of a  m inor in th e  fourth  degree  is a  class A m isde­
m eanor. (§ 3 ch 166 SLA 1978; am  § 9 ch 102 SLA 1980; a m  § 3 ch 78 
SLA 1983)

L e g is la t iv e  h is to r y  r e p o r t s .  — For a p lem en l. No. 44, M ay 29. 1980. o r 1980
re p o rt on  C h a p te r  102. SLA 1980 (H CS H ouse J o u rn a l  S u p p le m r  t, No. 79, M ay
CSSB 511), see 1980 S en a te  Jo u rn a l Sup- 28, 1980.

N O T E S  T O  D E C IS IO N S

P r i o r  la w . — For cases decided u n d e r tio n  th a t  h e  had  to  h ave  a  specific in te n t
p rio r  law , see n o tes  to  A S 11.41.434, to a ro u se  o r g ra tify  h is  o r th e  ch ild 's  sex-
N o tes to D ecisions. u a l d es ire s  in  o rd e r to be convicted  o f vio-

S p e c if ic  in t e n t  c r im e . — S exual ab u se  la tin g  fo rm er A S 11.41 .440iaii2 l, th is
o f a  m in o r is a  specific in te n t crim e. J .E .C . e r ro r  w as h a rm le ss  beyond reaso n ab le
v. S ta te , 681 P .2d 1358 lA lask a  Ct. App. d o u b t w h ere  th e  ju ry  w as to ld  th a t  defen-
19841. d a n t had  to  k now ing ly  en g a g e  in sexu al

I n s t r u c t io n s .  — T he tr ia l  co urt e rre d  co n tac t w ith  th e  ch ild . J .E .C . v. S ta te , 681
in its  in s tru c tio n s  re g a rd in g  th e  m ens re a  P .2d 1358 (A laska  C t. App. 19841.
req u ire d  fo r sexu al ab u se  o f a  m inor u n - P r o b a t i o n a r y  s e n te n c e .  — A ltho u gh
d e r  fo rm er A S 11.41.4 40 iai(2 l and  contrib - a  p ro b a tio n a ry  sen ten ce  m ay  p rop erly  be
u tin g  to  th e  d e linq uency  of a  m inor u n d e r used w hen  a  f irs t o ffender is convicted  of a
fo rm er AS 11.51.130(a)(4). F lin k  v. S ta te , c lass C felony  inv o lv ing  sex u a l ab use  o f a
683 P .2d  725 (A laska  Ct. App. 1984). ch ild , such  a  se n ten ce  w ill be a p p ro p ria te

A lth o u g h  th e  t r ia l  court e rre d  in refus- only  if m itig a tin g  c ircu m stan ces  ex is t and
ing  to g ive d e fen d a n t’s proposed in s lru c- th e  o ffender is a p rom isin g  c a n d id a te  for
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NOTES TO DECISIONS

* I I . 41.455

A p p lie d  in  J a g e r  v. S tiito . 74H l*,2<l 
1172 (A ln ska  C t. App. IOHHi.

S ee . 11.41.450. I n c e s t ,  (a) A person com m its the  crim e of incest if, 
being 18 y ea rs  of uge  or older, tha t  person engages  in sexual p e n e tra ­
tion w ith  a n o th e r  who is re la ted ,  e i th e r  leg itim ate ly  or i l leg itim ate ly , 
as

(1) a n  ances to r  or descendan t of the  whole or h a l f  blood;
(2) a  b ro th e r  or s i s te r  of the  whoie or ha lf  blood; or
(3) a n  uncle, a u n t ,  nephew, or niece by blood.
(b) Incest  is a  c lass  C felony. (S 3 ch 166 SLA 1978)

NOTES TO DECISIONS

D e n th  o f  d e f e n d a n t  a b a t e d  p ro s e c u -  C ite d  in T heodore v. S ta le , 692  P.2d 
tio n  u n d e r  f o r m e r  s e c t io n .  H artw ell v, 987 (A laska C t. A pp. li)H5).
S ta te . -129 P .2d  282 (A lask u  1967). (D e­
cided u n d e r  fo rm er AS 11.-10.110.1

C o l la te r a l  r e f e r e n c e s  —  A id ing  and  
a b e ttin g  o irense o f in cest by one not r e ­
la ted  to  p n rtv , 5 ALR 784: 74 A LR 1110;
131 ALR 1322.

R e la tio n sh ip  c re a ted  by adop tion  as  
w ith in  s ta tu te  re g a rd in g  in cest, 151 ALR 
1146.

C o nsen t a s  e le m e n t o f in cest, 36 ALR2d 
129 a

S ec . 11.41.455. U n l a w f u l  e x p lo i t a t io n  o f  a  m i n o r ,  (a) A person 
com m its th e  crime of un law fu l  exploitation of a  m in o r  if, in the  s ta te  
and  w ith  th e  in te n t  of producing a  live perform ance, film, photograph, 
negative , slide, book, new spaper, m agazine , or o th e r  p r in ted  m a te r ia l  
t h a t  v isua l ly  depicts th e  conduct listed in (1) — (6) of th is  subsection, 
the  person know ingly  induces or emplovs a  child u n d e r  18 y ears  of age 
to engage  in, or pho tographs , films, or televises a  child u n d e r  18 y ea rs  
of age engaged  in, th e  following ac tua l  or s im u la ted  conduct:

(1) sexu al  pene tra tion ;
(2) th e  lewd tou ch in g  of a n o th e r  person’s gen ita ls ,  an u s ,  or b reast ;
(3) th e  lewd touch ing  by ano th er  person of th e  child’s gen ita ls ,  

anus , o r  b reast ;
(4) m a s tu rb a t io n ;
(5) bes tia l i ty ;  or
(6) th e  lewd exhib it ion  of the  child’s genita ls.
(b) A p a re n t ,  legal g u ard ian ,  or person h av ing  custody or control of 

a  child u n d e r  18 y ea rs  of age  com mits th e  crime of un law fu l exp lo ita ­
tion of a m ino r  if, in th e  s ta te ,  the  person p erm its  th e  child to engage  
in conduct described in  (a) of th is  section knowing t h a t  the  conduct is

S exual in te rco u rse  betw een  p erso n s re ­
la ted  by h a lf  blood, 72 ALR2d 70 i.

P rosecu trix  as accom plice o r v ic tim , 74 
ALR2d 705.

R ape, incest a s  inc luded  w ith in  ch a rg e  
of. 76 ALR2d -184.
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intended to be used in p roducing  ;i live perform ance, Him, photograph, 
negative , slide, book, new spaper, magazine, or  o th e r  p rin ted  m ater ia l  
t h a t  v isually  depicts  th e  conduct.

lc) U nlaw fu l explo ita t ion  of a m inor is a c lass 1$ felony. (8 .'I ch 166 
SLA 1978; am  8 1 ch .r>7 SL/' I 983 I

C ro s s  r e f e r e n c e s .  — For crim e  ol dis. 
tr ib u tio n  o f  ch ild  pornogrH phv, see AS 
ll.fil.lW .

NOTES TO DECISIONS

C o n v ic t io n  u n d  s e n te n c e  u p h e ld .  — A p p lie d  m  t ju u l le  v. S la te , fi'>2 I’ 2d
See Depp v. S ta tu , (i8G P .2d 712 'A la sk a  181 <A laska  C t. A pp. 19821.
C t. App. 1984). C ite d  in L aw rence  v, S ta te , 7G4 I’.2d

.118 i A lask a  C t. A pp. 19881.

S e c .  11.41.460. I n d e c e n t  e x p o s u r e .  iui An offender com m its the  
c rime of indecen t exposure  if the  offender in ten t io na l ly  exposes t' • 
offender's g en i ta ls  to a n o th e r  person with reckless d is regard  for the  
offensive, insu lt ing ,  or fr ig h ten in g  effect the  ac t  m ay  have  on th a t  
person.

(b) Indecen t  exposure  before a  person u n d e r  16 y ea rs  of age is a 
class A m isdem eanor. Indecen t  exposure  before a person 16 y ea rs  of 
age or o lder  is a  class B m isdem eanor. (8 4 ch 78 SLA 1983)

S e c .  11.41.470. D e f in i t io n s .  For purposes of AS 11.41.410 — 
11.41.470, u n le ss  the  context requ ires  otherw ise,

(1) " in capac ita ted"  m ean s  tem pora rily  incapab le  of app ra is ing  the  
n a tu re  of on e ’s own conduct and  physically un ab le  to express u nw ill ­
ingness to  act;

(2) "m e n ta l ly  incapable” m eans  suffering  from a m en ta l  disease or 
defect t h a t  renders, the  person incapable  of u n d e rs ta n d in g  the  n a tu re  
or consequences of the  person’s conduct, inc lud ing  th e  potential  for 
h a rm  to t h a t  person;

(3) "v ic tim " m eans  the  person a lleged to have  been subjected to 
sexual a s s a u l t  in any  degree  or sexual abuse  of a m inor in any  degree;

(4) "w i th o u t  consen t” m eans  th a t  a  person
(A) w ith  or w ith o u t  res is ting , is coerced by the  use of force a g a in s t  a 

person or property , or by the  express or implied t h r e a t  of dea th , im m i­
n e n t  physical injury, or k idnapp ing  to be inflicted on anyone; or

(B) is incap ac i ta ted  as a resu lt  of a n  act of  the  defendan t.  (8 3 ch 
166 SLA 1978; am  8 5 ch 78 SLA 1983; am  8 5 ch 96 SLA 1988; am  
8 28 ch 50 SLA 1989)

R e v is o r ’s  n o te s .  — R eorganized in C ro s s  r e f e r e n c e s .  — For d efin ition  of 
1988 to a lp h a b e tiz e  th e  defined  te rm s. te rm s  used  in th is  ti tle ,  see AS 11.81.900.
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§ 11.81.1)00 A l a s k a  S t a t u t e s 8 11.81.900

(51) "services" includes labor, professional services, transportation, 
telephone or other communications service, entertainment, including 
cable, subscription, or pay television or other telecommunications ser­
vice, the supplying of food, lodging, or other accommodations in hotels, 
restaurants, or elsewhere, admission to exhibitions, the use of a com­
puter, computer time, a computer system, a computer program, a com­
puter network, or any part of a computer system or network, and the 
supplying of equipment for use;

(52) "sexual contact" means
(A) the defendant's
(i) knowingly touching, directly or through clothing, the victim’s 

genitals, anus, or female breast; or
(ii) knowingly causing the victim to touch, directly or through 

clothing, the defendant’s or victim’s genitals, anus, or female breast;
(B) but "sexual contact” does not include acts
(i) that may reasonably be construed to be normal caretaker re­

sponsibilities for a child, interactions with a child, or affection for a 
child; or

(ii) performed for the purpose of administering a recognized and 
lawful form of treatment that is reasonably adapted to promoting the 
physical or mental health of the person being treated;

(53) "sexual penetration” means
(A) genital intercourse, cunnilingus, fellatio, anal intercourse, or 

an intrusion, however slight, of an object or any part of a person’s body 
into the genital or anal opening of another person’s body;

(B) but "sexual penetration” does not include acts performed for the 
purpose of administering a recognized and lawful form of treatment 
that is reasonably adapted to promoting the physical health of the 
person being treated;

(C) each party to any of the acts defined as "sexual penetration” is 
considered to be engaged in sexual penetration;

(54) "solicits” includes "commands”;
(55) "threat” means a menace, however communicated, to engage in 

conduct described in AS 11.41.520(a)(1) — (7) but under AS 
11.41.520(a)(1) includes all threats to inflict physical injury on any­
one;

(56) "violation” is a noncriminal offense punishable only by a fine, 
but not by imprisonment or other penalty; conviction of a violation 
does not give rise to any disability or legal disadvantage based on 
conviction of a crime; a person charged with a violation is not entitled

(A) to a trial by jury; or
(B) to have a public defender or other counsel appointed at public 

expense to represent the person;
(57) "voluntary act” means a bodily movement performed con­

sciously as a result of effort and determination, and includes the pos­
session of property if the defendant was aware of the physical posses-
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4 AAC 15.010 E d u c a t i o n 4 AAC 15.020

which the credit is being granted. (EfT. 5/30/71; Register 38, am 
10/4/73, Register 47; am 8/12/82, Register 83; am 6/9/85, Register 
94; am 4/9/87, Register 102)

A u th o r i ty :  A S 14.07.060 
AS 14.20.010 
A S 14.20.040

E d i to r ’s  n o te s .  — A copy o f th e  publi- 99811. P rio r  reg u la tio n s , 1967 —  69 Edi-
ca tio n s  lis ted  in  4 AAC 12.100(1) m ay be tion , Revised, co n tin u e  in  effect for th e  life

•ob tained  from  th e  C o ord inato r, T each e r of ce rtifica te s  issued  p rio r to  M ay 15,
E d u ca tio n  a n d  C ertifica tio n , D e p a rtm en t 1971.
o f E d u ca tio n , P .O . Box F , J u n e a u , A lask a

30 .^tR epealed)

4 AAC 15.010. SALARIES: GENERAL. Repealed 1/22/81.

4 AAC 15.020. CREDITABLE TEACHING EXPERIENCE, (a)
Certificated teachers serving a school term of 140 instructional days 
or more shall be credited with a year of teaching service.

(b) Fractional years of teaching, either through teaching full days 
under a contract for less than a full term, or through teaching part of a 
day under a full-term contract, or part of an instructional day under a 
contract of less than a full term may be converted to full school terms 
to determine creditable service. No part-time teaching may be cred­
ited for placement on the district salary schedule unless the terms for 
the part-time teaching are specifically stated in the contract.

(c) Teaching days less than a full instructional day shall be given a 
fractional value. This value times the number of days actually taught 
shall give the number of equivalent instructional days.

(d) Repealed 1/22/81.
(e) No creditable year may be counted until July 1, following the 

completion of the creditable year.
(f) The provisions of (b) — (d) of this section are not retroactive and 

become effective July 1, 1971.
(g) For salary purposes, credit shall be given for military service in 

cases where the teacher’s actual service in Alaska has been inter­
rupted and the teacher immediately returns to teaching in an Alaska 
public school upon completion of such service. One year of creditable 
service shall be granted for each year of military service up to a maxi­
mum of five years. (In effect before 7/28/59; am 6/9/61, Register 3; am

CHAPTER 15. ALLOWANCES FOR 
PROFESSIONAL PERSONNEL

S e c t io n  
10. (R epealed)
20. C re d ita b le  teac h in g  experience

S e c t io n  
40. S ick leave 

900. D efin itions



4 AAC 12.900 A l a s k a  A d m i n i s t r a t i v e  C o d e  4 AAC 12.900

4 AAC 12.900. DEFINITIONS. As used in this chapter
(1) "approved programs” means those offered by regionally ac­

credited teacher training institutions that have been determined to 
meet the program standards set out in

(A) Standards for State Approval of Teacher Education, pub­
lished by the National Association of State Directors of Teacher 
Education and Certification, 1981 edition; or

(B) Standards for the Accreditation of Teacher Education pub­
lished by the National Council for Accreditation of Teacher Edu­
cation, 1983 edition;
(2) "credit” means credit granted by an institution of higher edu­

cation accredited by the Northwest Association of Secondary and 
Higher Schools or its counterpart in other regions;

(3) "satisfactory service” means service by a teacher currently on 
tenure, or service which has been recommended as satisfactory by 
one or more superintendents, principals and/or supervisors under 
which the teacher has served during the past five years;

(4) "special services area” means school nurse, social workers, 
speech therapist, psychologist, librarian, and other areas as ap­
proved by the State Board of Education;

(5) "nonacademic credit” means credit granted by the commis­
sioner of education for travel, institutes, and workshops, which may 
be applied toward renewal of certificates;

(6) "standard certificate” for the purposes of AS 14.20 means any 
regular certificate based on a baccalaureate or higher degree.

(7) "Alaska studies” means study of the environment, indigenous 
and immigrant residents, and institutions of Alaska, with specific 
study of the social, economic, and political history of Alaska and the 
educational institutions and laws that affect the people of Alaska;

(8) "multicultural education” means the study of the meaning of 
culture, and the relationship and influences between culture and 
education, with specific study of the teaching, administration, and 
effectiveness of schooling as they relate to multicultural student 
populations;

(9) "crosscultural communications” means an interdisciplinary 
examination of communication and language in a crosscultural edu­
cational situation, with specific study of the language, literacy, and 
interethnic communication oLchildren, and cultures, in Alaska;

(10) "continuing education unit” means a credit awarded for at 
least 15 contact hours of participation in an organized continuing 
education experience by a regionally accredited institution of higher 
education, or by an organization that has been approved for the 
granting of continuing education credit by the national organization 
that represents the field of study or professional membership in



(g) The commissioner may, for good cause shewn, waive a require­
ment imposed by this chapter for renewal of a certificate. (Eff. 1/28/66, 
Register 40; am 9/6/66, Register 25; am 5 30 71, Register 38; am 
8/30/75, Register 55; am 11/14/80, Register 76: am 1/28/82, Register 
81; am 8/30/84, Register 91; am 6/13/87. Register 101; am 2/24/88, 
Register 105)
A u th o r i ty :  AS 14.07.060 
~'J“ AS 14.20.010

AS 14.20.020

4 AAC 12.090. PRIOR COMMITMENTS. Nothing in these 
rules will abrogate certification commitments which were in existence 
prior to the effective date of these regulations. tKff. 5/30/71, Register 
38)
A u th o r i ty :  AS 14.20.010 

^  A S 14.20.020

4 AAC 12.095. POST REVOCATION OR SUSPENSION PRO­
CEDURE. (a) A person whose certificate, issued under 4 AAC 12, has 
been revoked or suspended shall deliver the certificate to the depart­
ment within 30 days after notification of revocation or suspension.

(b) The department shall provide to all other state departments of 
education notice of revocation or suspension of a certification and of 
conviction of a certificate holder for a crime involving moral turpi­
tude. (Eff. 3/30/84, Register 89; am 8/30/86, Register 99)
A u th o r i ty :  A S  14.07.060 

A S 14.20.030

4 AAC 12.115. APPLICABILITY OF THE ADMINISTRA­
TIVE PROCEDURE ACT. A certificate denial, as well as a revoca­
tion or suspension, is final and reviewable in the manner provided by 
AS 44.62.560 — 44.62.570. (Eff. 8/30/86, Register 99)
A u th o r i ty :  A S  14.07.060 

A S 14.20.020

4 AAC 12.120. CURRENT ADDRESS. The holder of a certifi­
cate issued under 4 AAC 12 shall maintain a current, valid mailing 
address on file with the Department of Education at all times. The 
..latdfet mailing address on file for the holder of a current, lapsed, sus­
pended, or revoked certificate is the address for official communica­
tions, notifications, or service of legal process. (Elf. 8/30/86, Register 
99)

4  AAC 12.090 E ducation 4 AAC 12.120

A u th o r i ty :  A S 14.07.060 
A S 14.20.020
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4 AAC 12.080 A laska A d m inistrative  C ode 4 AAC 12.080

(2) the piun is denned in terms of credit hours or the equivalent of 
credit hours, and consists of at least six semester hours of work;

(3) the applicnnt provides verification, in writing, from the insti­
tution that approved the plan, that the applicant has completed the 
plan.
(b) A plan for an applicant renewing a certificate for the first time 

must moot the coursework requirements of 4 AAC 12.075(b). (Eff. 
4/9/87, Register )02)
A u th o r i ty :  A S 14.07.060 

AS 14.20.020(c)

4 AAC 12.080. GENERAL PROVISIONS, (a) Institutes and 
workshops may be accepted for renewal of certificates under the fol­
lowing conditions:

(1) prior to attending workshop or institute, the applicant may 
apply to the commissioner requesting approval for certificate re­
newal purposes;

(2) upon receipt of the application the commissioner shall notify 
the applicant of the number of hours of nonacademic credit to be 
granted for the proposed workshop or institute;

(3) if approved, evidence of satisfactory completion must be sub­
mitted by the instructor or workshop leader to the certification su­
pervisor.
(b) For the certification purposes, satisfactory teaching experience 

must have been completed in a state approved or accredited school.
(c) Partial years of experience will be prorated toward experience 

requirements for certification.
(d) Expired Certificates. An expired certificate may be reinstated 

within one calendar year of the expiration date by completion of the 
renewal credits required for renewal by 4 AAC 12.075. After one cal­
endar year, the applicant must meet the requirements for issuance of 
a new certificate at the time of the new application.

(e) A person employed as a chief school administrator must possess, 
or be eligible to possess, an administrative certificate issued under 4 
AAC 12.030, with an endorsement as superintendent issued under 4 
AAC 12.060, except that the endorsement is not required if the per­
son’s administrative certificate is issued under 4 AAC 12.030(e).

(f) Semester credits required for renewal of a certificate under 4 
AAC 12.050(b) and 4 AAC 12.075 must be earned from

(1) the University of Alaska;
(2) an institution authorized to operate in the state by the Alaska 

Commission on Postsecondary Education; or
(3) an ’nstitution of higher education accredited by the North­

west Association of Secondary and Higher Schools (or its counter­
part in other regions).
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4 AAC 12.075 E d u c a t i o n 4 AAC 12.077

(3) Type III, Student Toucher: This letter of authorization will, in 
the discretion of the commissioner, be issued to a student toucher 
when assigned to u public school for the purpose of completing a 
course in practice teaching. The fee will be waived for student 
teachers. (Elf. 5/30/71, Register 38; am 10/4/73, Register 47; am 
8/30/75, Register 55)

A u th o r i ty :  A S 14.07.060 
A S 14.20.020

4 AAC 12.075. REGULAR, ADMINISTRATIVE, AND SPE- 
CIAL SERVICES CERTIFICATE RENEWAL REQUIRE­
MENTS. (a) A certificate issued under 4 AAC 12.020 — 4 AAC 12.040 
may be renewed any number of times by presenting six semester 
hours of credit, or their equivalent as determined by the department, 
earned during the life of the certificate. At least three of the six se­
mester hours must be upper division or graduate credit. Up to three 
semester hours may be continuing education units, correspondence 
credits from an accredited institution, or, with prior written approval 
of the commissioner, nonacademic credit.

(b) An applicant for renewal for the first time of a certificate that 
was issued after the effective date of this section, who had not com­
pleted three semester hours in Alaska studies and three semester 
hours in multicultural education before issuance of the certificate, 
must complete three semester hours in each of those areas before 
renewal of the certificate. Completion of the multicultural education 
requirement may be used to meet the six-semester-hour requirement 
of (a) of this section. Completion of the Alaska studies requirement 
must be in addition to the six semester hours required by (a) of this 
section.

(c) For a certificate issued under 4 AAC 12.040 with an endorse­
ment in speech, language, or hearing, the multicultural education 
requirement of (b) of this section may be satisfied by completion of 
three semester hours in crosscultural communications. (Elf. 4/9/87, 
Register 102)
A u th o r i ty :  AS 14.07.060 

AS 14.20.020(c)

4 AAC 12.077. PROFESSIONAL DEVELOPMENT PLAN, (a)
Notwithstanding 4 AAC 12.075, a certificate issued under 4 AAC 
12.020 — 4 AAC 12.040 may be renewed any number of times by 
impl.Qjjienting and completing a professional development plan during 
the life of the expiring certificate, if

(1) the plan permitted by this section is approved in writing by 
the department head or dean of an approvetl teacher education pro­
gram, and is signed by a notary public, before its implementation;



•1 AAC 12,060 A laska A dministrative C ode 4 A A C  12.070

•1 AAC 12.000. ENDORSEMENTS, (a) Each certificate will be 
endorsed indicating the nreu(s) in which each applicant is qualified, 

lb) Endorsements ure based on 
II) the preparing institution's recommendation; or
(2) repealed 8/30/84.

(c) For the ''vocational" endorsement, the applicant must also sub­
mit evidence of two years’ successful work experience related to the 
vocational area which was outside the field of education.

Id) For the "school psychology" endorsement, the applicant must 
possess a masters or higher degree and be recommended for endorse­
ment in school psychology by an institution whoso school psychology 
program has been accredited by the National Council for Accredita­
tion of Teacher Education or approved by the American Psychological 
Association.

(el For the "speech," "lnnguage," or "hearing" endorsement, the ap­
plicant must possess a master’s or higher degree and be recommended 
for the endorsement by an institution whose program has been accred­
ited by the National Council for Accreditation of Teacher Education or 
approved by the American Speech-Language-Hearing Association. 
(Eff. 5/30/71, Register 38; am 8/30/75, Register 55; am 3/28/82, Regis­
ter 81; am 8/30/84, Register 91; am 6/28/87, Register 102)
A u th o r i ty :  A S 14.07.060 

A S 14.20.020

E d i to r 's  n o te s .  —  T he "v oca tio n al" en - p rov isions o f a m em o ran du m  of ugree-
dorsem en t, w hich  is refe rred  to in  subsec- m e n t betw een  th e  D ivision o f V ocational
tion  (c), is  req u ire d  o f persona teac h in g  E d u ca tio n  an d  in d iv id u a l school d is tr ic ts ,
vocational ed u c a tio n  courses u n d e r the

4 AAC 12.070. LETTER OF AUTHORIZATION, (a) A letter of 
authorization, valid to the end of the school year in which it is issued, 
may be issued to applicants who do not qualify for regular, special 
services, vocational trade, or administrative certificates.

(b) A letter of authorization will be issued only at the request of the 
school board through the chief school administrator.

(c) The fee for a letter of authorization is $10.
(d) Types of Letters of Authorization.

(1) Type I, Recognized Expert: This letter of authorization will be 
issued only for areas of specialization for which there is usually no 
formal preparation in an institution of higher learning.

(2) Type II, Emergency: This letter of authorization will, in the 
’ discretion of the commissioner, be granted in an extreme emer­
gency, to an applicant who does not meet the requirements of a 
regular certificate and only at the request of the school board 
through the chief school administrator certifying that a regularly 
certificated person is not available.



4 AAC 12.055 E d u c a t i o n  4 AAC 12.057

(In effect before 7/28/59; am 6/9/61, Register 3; am 4/4/63, Register 10; 
am 1/28/66, Register 20; am 9/8/66, Register 24; am 5/30/71, Register 
38; am 10/4/73, Register 47; am 8/30/75, Register 55)

A u th o r i ty :  AS 14.07.060 
AS 14.20.020

4 AAC 12.055. EARLY CHILDHOOD EDUCATION CERTIF­
ICATES (Type E). (a) The department will issue an Early Childhood 
Associate I certificate, valid for five years, to an applicant who has

(1) completed a 30-credit university or college early-childhood ed­
ucation program that requires at least 400 hours of supervised 
practicum experience; or

(2) obtained a valid Child Development Associate (CDA) award 
from the Bank Street College of Education.
(b) The department will issue an Early Childhood Associate II cer­

tificate, valid for five years, to an applicant who
(1) flas completed an approved associate degree program in early 

childhood education; and
(2) has obtained an Early Childhood Associate I certificate.

(c) Possession of an Early Childhood Education certificate does not 
qualify the holder to be assigned as a regular (Type A) classroom 
teacher.

(d) Early Childhood Associate I and Early Childhood Associate II 
certificaces may be renewed upon submission of evidence of comple­
tion of six semester hours of credit in early childhood education, or 
related field, and, for the Early Childhood Associate I certificate, the 
renewal of a Child Development Associate ’, if applicable. (Eff. 
3/30/84, Register 89)
A u th o r i ty :  AS 14.07.060 

AS 14.20.020

4 AAC 12.057. UNIVERSITY
The department will issue a univers 
to an applicant who is employed in a 
teacher training program in Alaska

(1) is eligible to possess a Type 
<2) has been approved for the unive.

IFICATE (Type U). (a) 
tificate, valid for five years, 
•ing position in an approved 
1 who 
rtificate; or
r certificate by the teacher

training program.
(b) A university certificate may be rent wed any number of times 

upon •evidence of satisfactory completion of 50 clock hours of K-12 
teaching during the life of the certificate. (Eff. 4/19/87, Register 102)

Autho r i ty :  AS 14.07.060 
AS 14.20.010 
AS 14.20.020



4 AAC 12.042 A l a s k a  A d m i n i s t r a t i v e  C o d e  4 AAC 12.050

ment was issued. (EfT. 5/30/71, Register 38; am 10/4/73, Register 47; 
am 8/30/75, Register 55; am 3/28/82, Register 81; am 9/30/83, Register 
87; am 4/9/87, Register 102)

A u th o r i ty :  A S 14.07.060 
A S 14.20.020

4 AAC 12.042. TEMPORARY CERTIFICATE. A temporary 
certificate, valid for one yoar, will be issued to an applicant who

(1) meets all application requirements for certification under 4 
AAC 12.020, 4 AAC 12.030, or 4 AAC 12.040, except the require­
ment that the applicant earn six semester hours of credit within the 
five years immediately preceding the application;

(2) provides evidence of satisfactory service during at least three 
of the five years immediately preceding the application;

(3) has never possessed a certificate issued under this chapter; 
and

(4) has an earned doctorate from an accredited institution. 
(Eff. 9/30/83, Register 87; am 4/9/87, Register 102)

A u th o r i ty :  A S 14.07.060 
A S 14.20.010 
A S 14.20.020

4 AAC 12.045. PROFESSIONAL CERTIFICATE. Repealed 
8/30/86.

4 AAC 12.050. VOCATIONAL TRADES CERTIFICATE 
(Type D). (a) A vocational trades certificate, valid for two years, shall 
be issued to an applicant who

(1) repealed 8/30/75;
(2) has completed four or more calendar years of full-time work 

experience in a trade or vocational pursuit, for which not more than 
two years of formal training (trade school or technical institute) 
may be substituted; and

(3) has letters of recommendation from "one or more' training 
agencies or supervisors of the trade experience stating the experi­
ence has been satisfactory; and

(4) has proof of employment in his trade or vocational area for a 
school district or nonpublic school.
(b) A vocational trades certificate may be renewed any number of 

times upon submission of evidence of completion of three semester 
hours of credit or additional training and/or work experience accept­
able to the commissioner, and evidence of satisfactory service obtained 
during the life of the certificate.

(c) The fee for a vocational trades certificate is $10.
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4 AAC 12.040 E d u c a t i o n 4 AAC 12.040

classroom experience or other related experience in the field of edu­
cation, as well as other demonstrated strengths.
(0 A certificate issued under (e) of this section is valid only in the 

district that requested issuance of the certificate, is valid only for 
employment as the chief school administrator of that district, and 
expires if the holder ceases employment as the chief school adminis­
trator of that district. (In effect before 7/28/59; am 6/9/61, Register 3; 
am 4/4/63, Register 10; am 1/28/66, Register 20; am 9/8/66, Register 
24; am 5/30/71, Register 38; am 10/4/73, Register 47; am 8/30/75, Reg­
ister 55; am 9/30/83, Register 87; am 8/30/84, Register 91; am 8/30/86, 
Register 99; am 4/9/87, Register 102; am 6/13/87, Register 102)
A u th o r i ty :  A S 14.07.060 

A S 14.20.020

4 AAC 12.040. SPECIAL SERVICES CERTIFICATE (Type 
C). (a) A special services certificate, valid for five years, may be issued 
to an applicant who has completed a program in a special service area, 
has a bachelor’s or higher degree, and is recommended by the prepar­
ing institution.

(1) Repealed 8/30/75.
(2) Repealed 8/30/75.

(b) Except as otherwise provided by 4 AAC 12.042 the applicant 
must have earned at least six semester hours of credit within the five 
years immediately preceding application.

(c) Repealed 4/9/87.
(d) A special services certificate does not qualify the holder to be 

assigned as a regular classroom teacher.
(e) Repealed 4/9/87.
(f) Notwithstanding 4 AAC 12.075, a special services certificate en­

dorsed in "school psychology’’ may be renewed any number of times if 
an applicant provides evidence of

(1) satisfactory service obtained during the life of the certificate; 
and

* ' (2) completion of a minimum of 90 contact hours in the areas of 
assessment, evaluation, intervention, program planning, program 
development, or staff or program administration in

(A) accredited college or university course work;
(B) workshops, seminars, or institutes;
(C) school district or university sponsored in-service training

programs;
(D) college training; or
(E) workshop or seminar teaching.

(g) A certificate or endorsement in "school psychology" issued be­
fore the effective date of (f) of this section may be renewed once subject 
to the requirements in effect at the time the certificate or endorse-
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A u th o r i ty :  AS l-i.07.0G0 AS 14.20.020
AS 14.20.010 AS 14.20.030

4 AAC 12.020. REGULAR CERTIFICATE (Type A), (a) The 
regular certificate, valid for five years, {•hall be issued to an applicant 
who

(1) has completed a teacher education program approved by the 
Alaska State Board of Education, has a bachelor’s degree, and is 
recommended by the preparing institution; or

(2) has completed a comparable program in another state and is 
recommended by the preparing institution or the certifying state 
agency.
(b) Except as otherwise provided by 4 AAC 12.042, the applicant 

must have earned at least six semester hours of credit within the five 
years immediately preceding application.

(c) Repealed 4/9/87.
(d) Reper d 4/9/87.

(In effect b. o r e  7/28/59; am 6/9/61, Register 3; am 4/4/63, Register 10; 
am 1/28/66, Register 20; am 9/8/66, Register 24; am 5/30/71, Register 
38; am 10/4/73, Register 47; am 8/30/75, Register 55; am 9/30/83, Reg­
ister 87; am 8/30/86, Register 99; am 4/9/87, Register 102)

A u th o r i ty :  A S  14.07.060 
A S  14.20.020

4 AAC 12.030. ADMINISTRATIVE CERTIFICATE (Type B).
(a) The administrative certificate, valid for five years, shall h'e issued 
to an applicant who

(1) has completed an approved program in school administration, 
has a master’s or higher degree, is recommended by the preparing 
institution or the certifying state agency, and has three years of 
satisfactory teaching experience on a regular certificate; or

(2) repealed 8/30/84;
(3) repealed 8/30/75; /

(b) Except as otherwise provided by 4 AAC 12.042, the applicant 
must have earned at least six semester hours of credit within the five 
years immediately preceding application.

(c) Repealed 4/9/87.
(d) Repealed 4/9/87.
(e) Upon written request of a district school board, an administra­

tive certificate may be issued to an applicant who does not meet all of 
the requirements of (a) and (b) of this section if

(1) the applicant has at least a master’s degree from an accredited 
institution; and

(2) the state Board of Education determines that the applicant is 
qualified on the basis of the applicant’s educational background.

4 AAC 12,020 A l a s k a  A d m i n i s t u a t i v k  C o d k  4 AAC 12.030
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E d u c a t io n 4 AAC 12.010

0

(b) The following shall be submitted by teachers in applying for a 
certificate:

(1) completed application; must ho notarized;
(2) an officiul transcript of all college work;
(3) certificate fee.

(c) Trunscripts and other required documents shall become a part of 
the teacher's permanent records and shall remain on file with the 
Department of Education.

(d) Certificates shall be dated s of the date the completed applica­
tion, transcripts, experience » J, and fee are received, and shall 
remain effective until the cxpn-.ion date indicated on the certificate.

(e) Neither the state nor a district school board shall pay a salary to 
any teacher who has not obtained a valid Alaska teaching certificate.

(f) Nonpublic schools which employ noncertificated teachers shall 
not be approved by the state, or if approved, shall be dropped from the 
register of approved schools.

(g) Certificate fees are ?60 except as otherwise noted.
(h) The fee for endorsement is S10.
(i) An applicant for a certificate shall, on the application, disclose a 

suspension or revocation of a certificate by this or another state. A 
teacher who has been issued a certificate by this state shall immedi­
ately notify the department of suspension or revocation of a certificate 
issued by another state. Failure to inform the department of a suspen­
sion or revocation as required by this subsection may result in denial 
or ievocation of a certificate.

(j) The fee for each duplicate certificate is five dollars.
(k) Any misrepresentation or willful omission of information on a 

certification application may result in denial or revocation of the cer­
tificate.

(1) The department may deny a certificate to an applicant who has 
committed an act of immorality, which is defined as:

(1) child abuse or molestation;
(2) sexual abuse of a minor;
(3) contributing to the delinquency of a minor;
(4) frnpe or sexual assault;
(5) a criminal act resulting in personal injury or destruction of

property; »-
(6) misconduct involving a controlled substance in the first

through the fifth degree; or
(7) any other act involving moral turpitude.

(In effect before 7/28/59; am 4/4/63, Register 10; am 1/28/66, Register 
20; am 4/17/67, Register 24; repealed and reenacted 5/30/71, Register 
38; am 10/4/73, Register 47; am 8/30/75, Register 55; am 3/30/S4, Reg­
ister 89; am 8/30/84, Register 91; am 7/11/86, Register 99; am 8/30/86, 
Register 99; am 11/27/86, Register 100; am 2/20/87, Register 1011
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4 AAC 09.130 A l a s k a  A d m i n i s t r a t i v e  C o d e  4 AAC 12.010
(4 AAC 09.130. SCHOOL DISTRICT AUHIT. A district must 

submit the annual audit of the district’s operating fund for the fiscal 
year to the commissioner no later than October 1 of the succeeding 
fiscul year. (Eff. 5/24/Cl, Register 78; am 1/15/87, Register 101)
A u th o r i ty :  A S 14,14.050 A S 14.17.190

AS 14.17.081 A S  14.17.200

4 AAC 09.140. AUDIT REVIEW. Repealed 1/15/87.

4 AAC 09.150. REQUEST FOR WAIVER. Repealed 1/15,87.

4 AAC 09.160. FUND BALANCE, (a) Eligible reserves in the j
year-end fund balance in a school’s operating fund may be only in the 
following categories:

(1) encumbrances,
(2) inventory,
(3) prepaid expenses including fuel,
(4) retirement incentive program, and
(5) self-insurance.

(b) Other uses of a school’s balance must be listed under the unre­
served portion of the fund balance as "design.. ,.ions”. (Eff. 12/13/87,
Register 104)
A u th o r i ty :  AS 14.17.082

AS 14.17.200 v ■

CHAPTER 12. CERTIFICATION OF'
PROFESSIONAL PERSONNEL

S e c t io n  
10. C e rtifica tio n  o f teac h e rs  
20. R e g u la r  ce rtifica te  (Type A)
30. A d m in is tra tiv e  c e rtifica te  (Type B)
40. S pecia l services ce rtifica te  (Type C)
42. T em p o rary  ce rtifica te  
45. (R epealed)
50. V ocational tra d e s  certifica te  (Type 

D)
55. E a rly  childhood ed ucation  ce rtifica te  

(Type E)
57. U n iv e rs ity  ce rtifica te  (Type U)
60. E n d o rsem e n ts  
70. L e tte r  o f au th o riza tio n

4 AAC 12.010. CERTIFICATION OF TEACHERS, (a) All
teachers in public and state approved nonpublic schools shall be at 
least 18 years of age and shall obtain an Alaska teacher’s certificate 
unless they are participating in an approved exchange program.

S e c t io n
75. R eg u la r, a d m in is tra tiv e , an d  special 

services ce rtifica te  ren ew a l r e ­
q u ire m e n ts  

77. P rofessional d eve lop m en t p la n  
80. G enera l priSVisions 
90. P r io r  co m m itm en ts 
95. P ost rev ocation  o r  su sp en sion  proce­

d ure
115. A p p licab ility  o f th e  A d m in is tra tiv e  

P roced ure  A ct 
120. C u rre n t ad d ress  
900. D efin itions
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SEX OFFENSES: EXISTING LAW 
By Age of Offender nnd Classification of Felony

DESCRIPTION OF OFFENSE Any
Age

18
Or Older

16
Or Older

Victim: Under 13 
Relationship: None

Penetration: Unclass. 
Contact: 13 felony

Victim: 13, 14, 15 + 3 yrs younger 
Relationship: None

ft f Penetration: B felony 
Contact: C felony

Victim: Under 16 
Relationship: Same household & offender 

in position of authority

If Penetration: Unclass. 
Contact: B felony

W * « : Under 16 
Relationship: Temporarily entrusted to 

offender’s care ' v

Penetration: Uhclass. 
C o n ta c F ^ J r f e ld ^

Victim:!!;:;/ Under IB 
Relationship: Entrusted to offender's care 

by authority of law

'
A Penetration: Uhcla|$| 

Con tact: 13 ’felony

Victim:,/, Under 18 
Relationship: Son or daughter (all kinds)

Penetration: Uhclass.; 
Contact: B felony

y

Victim: Any Age 
Relationship: Ancestor, descendant, 

brother, sister, uncle, aunt, 
nephew, niece

5;
i Penetration: C felony

Victim: Any Age 
Relationship: None

Pcn./No Consent: Unc. 
Con./No Consent: B





WORK DRAFT WORK DRAFT WORK DRAFT

6 - 1 8 4 5 H
C h e n o w e t h
2 /14 /90

O r i g i n a l  s p o n s o r ( s ) : S E N .  F I S C H E R ,  K e l l y

I N  THE S E N A T E  BY TH E J U D I C I A R Y  COM M IT TEE

C S  F O R  S P O N S O R  S U B S T I T U T E  FOR S E N A T E  B I L L  NO .  3 5 8  ( J u d i c i a r y )

I N  THE L E G I S L A T U R E  O F  TH E S T A T E  OF AL AS KA  

S I X T E E N T H  L E G I S L A T U R E  -  SECOND S E S S I O N

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  f i n g e r p r i n t i n g  o f  m i n o r s . "

BE I T  E N A C T E D  BY THE L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A :

*  S e c t i o n  1 .  AS 4 7 . 1 0 . 0 9 7 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  E x c e p t  a s  p r o v i d e d  i n  ( b )  o f  t h i s  s e c t i o n ,  a  m i n o r  i n  t h e  

c u s t o d y  o f  t h e  d e p a r t m e n t  o r  o f  a  l a v r  e n f o r c e m e n t  a g e n c y  m a y  n o t  b e  

f i n g e r p r i n t e d  f o r  r e f e r e n c e  t o  o r  e n t r y  i n t o  t h e  A l a s k a  a u t o m a t e d  

f i n g e r p r i n t  s y s t e m  w i t h o u t  a  c o u r t  o r d e r  u p o n  g o o d  c a u s e  s h o w n .  G o o d  

c a u s e  e x i s t s  i f  t h e  m i n o r  i s  i n  c u s t o d y  f o r  a  c r i m i n a l  o f f e n s e  o r  i f  

i d e n t i f i c a t i o n  o f  t h e  m i n o r  i s  n e c e s s a r y  f o r  t h e  s a f e t y  o f  t h e  m i n o r  

o r  o f  o t h e r  p e r s o n s .

*  S e c .  2 .  A S  4 7 . 1 0 . 0 9 7 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  A l a w  e n f o r c e m e n t  o f f i c e r  m a y  f i n g e r p r i n t  a  m i n o r  w h o  i s  J_4 

[ 1 6 ]  y e a r s  o f  a g e  o r  o l d e r  f o r  r e f e r e n c e  t o  o r  e n t r y  i n t o  t h e  A l a s k a  

a u t o m a t e d  f i n g e r p r i n t  s y s t e m  w i t h o u t  a  c o u r t  o r d e r  w h e n  t h e  m i n o r  i s  

a r r e s t e d  [C O N V I C T E D  O F ,  OR A D J U D I C A T E D  A D E L I N Q U E N T ]  f o r  [ , ]  a n  o f ­

f e n s e  t h a t  i s  a  c r i m e  i f  c o m m i t t e d  b y  a n  a d u l t  [ F E L O N Y ] .
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6 - 1 8 4 5 H  '
C h e n o w e t h
2 / 1 2 / 9 0

O r i g i n a l  s p o n s o r ( s ) :  S E N .  F I S C H E R ,  K e l l y

I N  T H E S E N A T E  BY THE J U D I C I A R Y  COM MITTEE

CS F O R  S P O N S O R  S U B S T I T U T E  F O R  S E N A T E  B I L L  N O .  3 5 8  ( J u d i c i a r y )

I N  T H E L E G I S L A T U R E  OF T H E S T A T E  OF ALASKA 

S I X T E E N T H  L E G I S L A T U R E  -  SECOND S E S S I O N

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  f i n g e r p r i n t i n g  o f  m i n o r s . "

BE I T  ENACTED BY T H E  L E G I S L A T U R E  OF THE S T A T E  OF A L A S K A :

*  S e c t i o n  1 .  A S  4 7 . 1 0 . 0 9 7 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  E x c e p t  a s  p r o v i d e d  i n  ( b )  o f  t h i s  s e c t i o n ,  a  m i n o r  i n  t h e  

c u s t o d y  o f  t h e  d e p a r t m e n t  o r  o f  a  l a w  e n f o r c e m e n t  a g e n c y  m a y  n o t  b e  

f i n g e r p r i n t e d  f o r  r e f e r e n c e  t o  o r  e n t r y  i n t o  t h e  A l a s k a  a u t o m a t e d  

f i n g e r p r i n t  s y s t e m  w i t h o u t  a  c o u r t  o r d e r  u p o n  g o o d  c a u s e  s h o w n .  G o o d

c a u s e  e x i s t s  i f  t h e  m i n o r  i s  i n  c u s t o d y  f o r  a  c r i m i n a l  o f f e n s e  o r  i f  i
i

i d e n t i f i c a t i o n  o f  t h e  m i n o r  i s  n e c e s s a r y  f o r  t h e  s a f e t y  o f  t h e  m i n o r  

o r  o f  o t h e r  p e r s o n s .

*  S e c .  2 .  AS  4 7 . 1 0 . 0 9 7 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  A  l a w  e n f o r c e m e n t  o f f i c e r  m a y  f i n g e r p r i n t  a  m i n o r  w h o  i s  J_4 

[ 1 6 ]  y e a r s  o f  a g e  o r  o l d e r  f o r  r e f e r e n c e  t o  o r  e n t r y  i n t o  t h e  A l a s k a  

a u t o m a t e d  f i n g e r p r i n t  s y s t e m  w i t h o u t  a  c o u r t  o r d e r  w h e n  t h e  m i n o r  i s  

a r r e s t e d  [ C O N V I C T E D  O F ,  OR A D J U D I C A T E D  A D E L I N Q U E N T ]  f o r  a  c r i m i n a l  [ ,  

AN]  o f f e n s e  [ T H A T  I S  A F E L O N Y ] .
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Introduced: 2/6/90
Referred: Judiciary and Finance

6-1845E

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to fingerprinting of minors."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 47.10.090 is amended by adding a new subsection to

9 read:

10 (d) Notwithstanding (a) of this section, if the court orders a

r .1 11 minor who is 14 years of age or older to the custody of the department

12 f'r placement in a juvenile facility under AS 47.10.080(b), the court

13 shall transmit a copy of the order to the Department of Public Safety.

14 On the basis of the court's order, the commissioner of public safety,

15 or a law enforcement officer designated by the commissioner, may

16 fingerprint the minor. The provisions of AS 47.10.097(d) apply to

17 fingerprints obtained under this subsection. The commissioner of

18 public safety may not create or maintain a record based on the copy ot

19 the court order transmitted to the commissioner under this subsection

20 and shall promptly destroy the copy of the court order after the

21 minor's fingerprints have been secured.

22 * Sec. 2. AS 47.10.097(a) is amended to read:

23 (a) Except as provided in (b) of this section, a minor in the

24 custody of the department or of a law enforcement agency may not be

25 fingerprinted\TFOR REFERENCE TO OR ENTRY INTO THE ALASKA AUTOMATED

26 FINGERPRINT SYSTEM]) without a court order upon good cause shown. Good

27 cause exists if the minor is in custody for a -serious offense -a-gairfts-t

28 persons— er-prepyrt-y-or if identification of the minor is necessary for

29 the safety of the minor or of ocher persons.

SB0358b -1 -  SSSB 355
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1 * Sec. 3. AS 47.10.097(b) is amended to read:

2 (b) A law enforceinentn-officer may fingerprint a minor who is 14

3 [16] years of age or olderljROR REFERENCE TO OR ENTRY INTO THE ALASKA

4 AUTOMATED FINGERPRINT SYSTEM!/without a court order

5 _[li when the minor is arrested [CONVICTED OF, OR ADJUDICAT-
vV\ i •--> ~

6 ED A DELINQUENT] for [ , ] an- of fenSe ̂ xhat— i-s—a—felony— if— committed —  by

7 an adiil t ; _r>r

8‘ (2.) iinmediaJLe.ly_af.t_er the minor -is ins-t̂ i-t-ut-ional-i-zed— upon— *

9 „ adjudication for_deXinquency.

10 * Sec. 4. AS 47.10.097 is amended by adding a new subsection to read:

11 (d) If the mino-r^is 14 or 15 years ^of age, the fingerprints

12 taken under (b) of this section may /be checked through the Alaska

13 automated fingerprint identification system once and then shall be

14 immediately destroyed. If the minorN[s 16 or 17 years of age, the

15 fingerprints may be entered in the Alaskan-automated fingerprint iden-

16 tification system. /

SSSB 358 -2- SB0358b



Senator Paul Fischer 
Senate District D 
Box 784
Soldotna, Alaska 99689 
(907) 262-9420 W 

262-9269

A l a s k a  S t a t e  L e g i s l a t u r e

S t a t e  S e n a t e

Whilo in Junoau
P.O. Box V
Juneau, Alaska 99811 
(907)465-3791

MEMORANDUM

TO:

FROM:

SUBJECT:

Senator Jan Faiks, Chairman 
Senate Judiciary Committee

Senator Paul Fischer

RECEIVED
F E B  2 1990

JAN FAIKS 
SENATE OFFICE

Senate Bill 358
(relating to fingerprinting of minors)

DATE: February 2, 1990

I appreciate your scheduling the above referenced bill before the 
Senate Judiciary Committee in such a timely manner.

As you are aware, I introduced similar legislation in the Fifth- 
teenth Legislature and it passed the Senate on January 27, 1988; 
however, it eventually died in the House.

Since that time, several concerns have been brought to my attention 
by the Department of Law and our own Legal Services. I plan to 
introduce a Sponsor Substitute that addresses these factors prior 
to your committee meeting next week.

Again, your consideration is greatly appreciated.

PAF/sgn



A l a s k a  A s s o c i a t i o n  of C h i e f s  of Pol i c e

A l a s k a  P e a c e  Officers A s s o c i a t i o n ,  Inc.
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This Is the third year that the Coalition, consisting of the Alaska Peace Officers 
Association, Inc., the Alaska Association of Chiefs of Police, and the F.B.t. National 
Academy Associates, have jointly identified what we feel are the two top priorities 
Involving legislation affecting public safety statewide.
•, . . I . ' .  •!•' . . i .

During the last legislative session the limiting of Municipal liability imposed by the 
Busby decision was passed into law in the form of SB 66. We feel that was a significant 
accomplishment and appreciate the support of the Sixteenth Alaska Legislature. We are 
very satisfied that our concerns were heard by the members who met with us.

The other two priorities listed in our Statement last session were Indemnification of 
Government Employees and Fingerprinting of Minors. We feel these two issues 
are critical as they continue to affect the jobs police officers are able to do for their 
communities.

We strongly urge that you support these issues. The interests of every citizen in the
State is affected. .We strive for ever increasing professionalism throughout our ranks
and we ask that the legislature continue to support us by passing laws which enable us to 

i ; ' ' better serve the people of Alaska. . • i ; '  >

• J ^ i ^ iT h e r ©  are other bills being introduced this session which we intend to support.
" Recriminalization of marijuana continues to receive our support and urging. We are

working for and will support legislation in favor of conspiracy, retirement reforms for 
peace officers in various fields, and possession of a deadly weapon during a violation of a 
domestic violence writ. We anticipate there will be other bills we support and favor and 
we always look forward to sharing our concerns. ,

Thank you for your interest. We extend to you an invitation to call or meet with any 
member of the Executive Boards for the Coalition. The officers are listed at the end of 
our Statement. • : i i - v, s
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FINGERPRINTING OF MINORS
v.t- • ; ••», :. . \ .  •

::: . . •

In 1988, Alaska State Statute 47.10.097 (Fingerprinting of Minors) was passed by the 
Legislature. This allows an officer to fingerprint a minor who is 16 years of age or 
older for entry into, or reference to, the Alaska Automated Fingerprint System 
(hereafter referred to as AAFIS) without a court order if the minor is convicted of, or 
adjudicated a delinquent for an offense that is a felony. However, we believe that the 
statute does not go far enough in that it does not allow for fingerprints to be taken,, 
referenced, or entered into the AAFIS without a court order if the minor is only in 
custody and has not yet been adjudicated or -convicted of a crime. This is what wish to 
have amended I

■;i . . ..-I . - !•

Fingerprints are a primary tool for detection in many areas of criminal investigation: 
We believe, in the case of juveniles* a tremendous psychological deterrent to* future 
criminal conduct. Statistics show that over the last 13 year period, juveniles 
constituted over 50% of the arrest rate for crimes such as burglary, larcony/theft, 
motor vehicle theft, and arson.

f-

The "Coalition" believes that the true percentage of juvenile perpetrators is actually 
much higher. Detection, apprehension, and the rehabilitation process could advance 
much faster should law enforcement have access to fingerprint files of previously 
arrested youth between the ages of 14 and 17. We stress the rehabilitation process in 
this position statement as we strongly believe that the longer a juvenile is aliowed to go 
undetected the more his or her conduct has been reinforced. This would, thereby, 
substantially diminish rehabilitation into productive adulthood.

*. *' * i * ; \
The "Coalition" again urges the Legislature to pass into lav/ a statute which would enable 
law enforcement to solve and prevent more crimes and ultimately better protect our 
citizens. We urge the Legislature to amend the 1988 statute to include the following:

1. A law enforcement officer may fingerprint and photograph any 
juvenile 14-17 years of age who has been arrested for any offense for 
which a person 18 years and older can be arrested, and

2. fingerprints taken from an arrested juvenile may then be entered and 
stored into AAFIS. , ,. . .  I ‘ . I I |V : • 1

It :s important to note that the Supreme Court of Alaska in 1987 removed the provisions 
governing the restrictions of fingerprinting and the; photographing of minors from the 
"Children's Rules". After this ruling, the Attorney General's office recommended in a 

i letter to the Youth Bureau of the Anchorage Police Department that they should, as a 
' matter of policy, commence fingerprinting and photographing juveniles under the same 
■ conditions as for adults. They even included polygraphing arrested juveniles when 
necessary, however that is not what is of primary concern to us in this position 
statement. ; ,j. . :, I

• : • i ’! ■ ■ ■ ■ ■ . • i■ - ! ; !
I . . \ • i, I 'i-.,. ; :

The Supreme Court had given law enforcement the latitude they needed to protect the 
victims, as well as create the foundation for rehabilitation of those particular juveniles. 
We now ask that the Legislature assist in this same vein by considering the above 
recommendations, i



A major concern from detractors of this proposal is that juveniles arrested for various 
crimes are too young to have realized the consequences of their mistakes. They conclude 
that by simple virture of their age they should not then be subjected to fingerprinting 
and supposedly stigmatized for life. It must be countered that other than to certified law 
enforcement agencies, there is no access to juvenile files and that even access by other 
law enforcement agencies is extremely restricted. It is therefore our contention that 
this particular argument against juvenile fingerprinting is simply unwarranted and not 
a concern to the juvenile unless he or she becomes an habitual offender.

Unfortunately, it is a sad commentary of our present day society that an increasing 
number of crimes are being committed by juveniles. However, law enforcement needs to 
be able to use all the tools at their disposal to address and confront this growing problem 
and we are asking for your assistance in considering this important proposal.
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BILL NO:

TITLE:

S S S B  358

An Act  r e l a t i n g  to the 

f i n g e r p r i n t i n g  of 

mi n o r s

DATE:
F e b r u a r y  14, 1990

CONTACT:
G a y l e  A. Horetskl 

D e p u t y  C o m m i s s i o n e r  

4 6 5 - 4 3 2 2

T his bill w o u l d  a l l o w  the f i n g e r p r i n t i n g  o f  j u v e n i l e s  a r r e s t e d  fo r  fe l o ny  

o f f e n s e s  or c o m m i t t e d  to a j u v e n i l e  f a c i l i t y  upon a d j u d i c a t i o n  for 

d e l i n q u e n c y .  U n d e r  this le g i s l a t i o n ,  the f i n g e r p r i n t s  o f  o f f e n d e r s  14 and 

o l d e r  c o u l d  be t a ke n  f o r  c o m p a r i s o n  wit h  l a t e n t  (crime scene) pr i n t s  

c o n t a i n e d  1n the A l a s k a  A u t o m a t e d  F i n g e r p r i n t  I d e n t i f i c a t i o n  S y s t e m  

(AAFIS). The pr i nt s  o f  o f f e n d e r s  14 and 15 y e a r s  o l d  are r e q u i r e d  to be 

d e s t r o y e d  a f t e r  c o m p a r i so n .  P r i n t s  of o f f e n d e r s  16 and o l d e r  m a y  be 

r e t a i n e d  In AAFIS.

This bill should have a p o s i t i v e  Impact on the a b i l i t y  o f  p o l i c e  to solve 

c ases I n v o l v i n g  j u v e n i l e  o f f e n d e r s .  A large p e r c e n t a g e  o f  t h e f t  and 

b u r g l a r y  o f f e n s e s  are c o m m i t t e d  by j u v e n i l e s .  F i n g e r p r i n t  e v i d e n c e  1s 

f r e q u e n t l y  f o un d  at the scene o f  these o f f e n s e s ,  but 1s not m a t c h e d  to any 

s u s p e c t  b e c a u s e  j u v e n i l e s  are n ot  f i n g e r p r i n t e d .  A A F I S  r e c o r d s  Indicate 

t hat a large n u m b e r  o f  t h ef t  and b u r g l a r y  o f f e n s e s  are c l e a r e d  w h e n  adults 

are a r r e s t e d  and t h e i r  f i n g e r p r i n t s  m a t c h e d  to latents f r o m  criirn s 
c o m m i t t e d  w h e n  the o f f e n d e r  wa s  a j u venile. Had t hese p e r s o n s  b ^ n  

f i n g e r p r i n t e d  as j u v e n i l e  o f f e n d e r s  they c o u l d  have bee n  Identi f i e d ,  

c l e a r i n g  addi t i o n al  cases and e n a b l i n g  the c o u r t  to c o n s i d e r  the 

o f f e n d e r ' s  co m p l e t e  c o n d u c t  w h e n  d e c i d i n g  the d i s p o s i t i o n  of a case.

T h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  suppo r t s  S S S B  358.

cdA ; * L J C 2
A r t h u r  E n g t f X h ^

C o m m i s s i o n e r
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D E P A R T M E I V T  O F  L A W

CRIMINAL DIVISION

STEVE C O W  PER, G O V E R N O R

REPLY TO

i.  CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX KC
JUNEAU, ALASKA 09011-0310 
PHONE: (907) '165-3420

□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE, SUITE 310 
ANCHORAGE ALASKA 99501-5093 
PHONE: (907) 279-7424

February 7, 1990

The Honorable Paul Fischer 
Alaska State Senator 
P.O. Box V
Juneau, Alaska 99811

Re: Legislation Authorizing
Fingerprinting Minors

Dear Senator Fischer;

You have asked for the Criminal Division's comments on 
your proposal to reintroduce CSSB 37 (Rules) (1987). In addition, 
you have asked for comments on AS 47.10.097, which allows minors 
over the age of 16 to be fingerprinted under limited circumstances.

Proposal to Reintroduce CSSB 37 (Rules) (1987)

Fingerprinting minors over the age of 14, without a court 
order, would be permissible under CSSB 37 (Rules) in two 
situations. First, a law enforcement officer could take 
fingerprints when a minor is arrested for an offense that is a 
felony if committed by an adult. Second, fingerprints could be 
taken immediately after a minor is institutionalized upon 
adjudication for delinquency. If the minor is 16 or 17 years of 
age, the statute would allow the fingerprints to be entered in the 
Alaska Automated Fingerprint Identification System (AAFIS). An 
earlier version of the bill required a minor's fingerprints to be 
purged from AAFIS when the minor reached age 18; this language was 
deleted from CSSB 37 (Rules).

As you know, unidentified fingerprints found at the scene 
of a crime are checked for comparison with fingerprints in the 
computerized AAFIS database. Statistics show that the majority of 
burglary arrests in Alaska are of juveniles between the-ages of 14 
and 18 years of age. 1/ Since there are juveniles who remain 
involved in criminal activity after reaching adulthood, we do not

1 / The majority of burglaries where arrests have been made, 
however, are committed by adults.
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believe it makes sense to purge the fingerprints of 16- and 17- 
year-olds from the system. Doing so would deprive law enforcement 
officers of a valuable investigative tool, and may result in the 
inability to solve crimes that could be solved if the fingerprints 
remained in AAFIS.

During the hearings on SB 37, proponents of purging 
argued that keeping the prints on AAFIS beyond the minor's 18th 
birthday is inconsistent with the philosophy of keeping records of 
juvenile convictions confidential. However, contrary to the 
assumption that was made during the 1987 hearings, AAFIS records 
are not linked to criminal history records. And, since there is 
more than one reason for entry of a minor's fingerprints onto 
AAFIS, the fact that a minor's fingerprints are in AAFIS would not 
imply that the minor had a criminal record. 2/ Since the existence 
of an AAFIS fingerprint record is not the equivalent of a criminal 
record, we do not believe that maintaining fingerprints beyond a 
minor's 18 th birthday is inconsistent with the law on 
confidentiality of records.

Experience with AS 47.10.097

In 1988, the Legislature added a section to Title 47 that 
allowed law enforcement officers to

fingerprint a minor who is 16 years of age or 
older for reference to or entry into the Alaska 
automated fingerprint system without a court 
order when the minor is convicted of, or 
adjudicated a delinquent for, an offense that 
is a felony.

However, the statue failed to address how a law enforcement officer 
would know whether a minor had been convicted of a felony. Since 
juvenile conviction records are confidential under AS 47.10.090, 
the Department of Public Safety has been completely unable to 
implement AS 47.10.097. For some time, the Division of Family and 
Youth Services has been working on a policy that would result in 
court orders being issued a u t h o r i z i n g•the release of information 
to the Department of Public Safety. This policy, however, has yet 
to be implemented in all areas of the state.

In order to simplify the implementation of AS 47.10.097, 
even if you do not decide to reintroduce CSSB 37 (Rules) (1987), 
AS 47.10.090 needs to be amended to allow for disclosure, to the 
Department of Public Safety, of adjudication and conviction records 
of minors over the age of 16 who have been convicted of, or

2/ For example, under A.S. 44.41.025(d), a parent or guardian 
can submit any minor's fingerprints for entry onto AAFIS.



f« «

adjudicated a delinquent for, an offense that is a felony. 
However, even with an amendment of this nature, the Department of 
Public Safety would have difficulty implementing the law without 
a court order requiring the minor to appear at a particular time 
and place where fingerprints could be taken. Since the purpose of 
the law is to allow fingerprinting without a court order, a more 
comprehensive amendment to AS 47.10.090 would need to be developed.

Recommended Amendments to CSSB 37 (Rules)

Your proposal to reintroduce CSSB 37 (Rules) goes a long
way towards solving the problem currently faced by the Department 
of Public Safety in implementing AS 47.10.097 by allowing the 
fingerprints of all minors over the age of 14 to be taken at the 
time of arrest by a trained law enforcement officer. However, 
since the bill also provides for taking fingerprints immediately 
after a minor is institutionalized upon an adjudication for
delinquency, an amendment is necessary to allow a record of 
institutionalization to be released to the Department of Public 
Safety. In order to protect the rights of minors, the statute 
should specify that the record of institutionalization must be 
destroyed as soon as the fingerprints are entered into AAFIS, and 
that no record other than the fingerprints may be maintained about 
the juvenile by the Department of Public Safety.

We suggest that a new section be added to CSSB 37 (Rules) 
as follows:

Section 1. AS 47.10.090 is amended by adding 
a new section to read:

(d) Notwithstanding (a) of this section, 
the court, shall forward an order of 
institutionalization following an adjudication 
of delinquency to the Department of Public 
Safety if the minor is 14 years of .age or 
older. The order shall serve as the basis for 
obtaining fingerprints from the minor under AS
47.10.097 and shall be immediately destroyed 
after the fingerprints are obtained. Except 
for entry of the minor's fingerprints in the 
Alaska Automated Fingerprint Identification 
System under AS 47.10.097, the Department of 
Public Safety may not maintain or create any 
r e c o r d  b a s e d  on an o r d e r  of 
institutionalization released under this 
s e c tion.

The Honorable Paul Fischer F e b ruary 7, 1990
Page 3
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Thank you for the opportunity to comment on this 
interesting piece of legislation. If you have any comments or 
questions about the issues raised in this letter, please let me 
know.

Very truly yours,

DOUGLAS B. BAILY 
ATTORNEY GENERAL

Latfriv H'. Otto 
Assistant Attorney General

cc: Bob Evans

LHO:me-169



§ 47.10,090 A l a s k a  S t a t u t e s  S u p p l e m e n t S 47.10.090

T he fo llow ing p ro c e d u re s  aliouM  be 
fo llow ed w hen  v is ita tio n  r ig h ts  tire  d e ­
n ied  p r io r  to  th e  te rm in a tio n  o f p a re n ­
ta l righ ts ; first, the Departm ent of I loiiltlt 
and Social Services, Division of Family 
and Yoiilli Services should have prim ary 
authority to set visitation based on the 
best in terests of the child, since the divi­
sion is in the best position to make this 
decision in the first instance; and sec­
ondly, cither the guardian ad litem or the 
parents should lie entitled to request on 
expedited evidentiary hearing  of a denial 
of visitation, which would consist of an 
independent determ ination by the supe­
rior court that clear and convincing evi­
dence allowed th a t the child's best in ter­
ests were served by disallowing parental 
visitations. K.T.E. v. S tate, 689 P.2d 472 
(Alaska 1984),

De fac to  d e te rm in a tio n  o f n u tu ru l 
p a re n t’s v is ita tio n  righ ts . —  W here the 
Departm ent of Health and Social Services 
decided to allow minor children, who had 
been adjudicated us children in need of 
aid, to move from A laska to A labam a with

their foster care family, the state 's action 
constituted a de facto term ination of a 
natural parent's visitation rights; the nnt- 
i-rnl lulher was unemployed and virtually 
penniless, the sta te  would not provide a ir­
fare so th a t the la ther could visit his chil­
dren on a regular basis, and the father 
would be limited to phone "visits" because 
oT his lack of funds. D.H. v. S late, 728 
I Mid 1274 (Alaska 1986).

S ta n d a rd  o f rev iew  o f s ta te  ac tion  
co n s titu tin g  de  facto  te rm in a tion  o f 
n a tu ra l p a re n t 's  r ig h t o f  re a so n ab le  
v is ita tion . —  The appropriate standard of 
review for sta te  decisions which essen­
tially term inate a natural parent's right 
of reasonable visitation under subsection 
(cl is an independent determ ination of 
whether the sta te  has proved by clear and 
convincing evidence th a t term ination of 
parental visitation is in the child’s best 
interest. D.H. v. S tate, 729 P.2d 1274 
(Alaska 1986).

A pp lied  in In re B.L.J., 717 P.2d 376 
(Alaska 1986).

Sec. 47.10.090. Records, (a) The court shall make and keep 
records of all cases brought before it. The court’s official records may 
be inspected only with the court’s permission and only by persons 
having a legitimate interest in them. All information and social 
records pertaining to a minor and prepared by an employee of the 
court or by a federal, state or city agency in the discharge of the 
employee’s or agency’s official duty, including driver’s license action 
under AS 28.15.185, are privileged and may not be disclosed directly 
or indirectly to anyone without the court’s permission. However, a 
state or city law-enforcement agency shall disclose information re­
garding a case which is needed by the person or agency charged with 
making a preliminary investigation for the information of the court. 
The court shall forward a record of adjudication of a violation of an 
offense listed in AS 28.15.185(a) to the Department of Public Safety, if 
the court imposes a license revocation under AS 28.15.185. Within 30 
days of the date of a minor’s 18th birthday or, if the court retains 
jurisdiction of a minor past the minor’s 18th birthday, within 30 days 
of the date on which the court relinquishes jurisdiction over the 
minor, the court shall order sealed all the court’s official records, in­
formation and social records pertaining to that minor, as well as 
records of all driver’s license proceedings under AS 28.15.185, crimi­
nal proceedings against the minor and punishments assessed against 
the minor except for traffic offenses. A person may not use these 
sealed records for any purpose except that the court may order their 
use for good cause shown or may order their use by an officer of the 
court in making a presentencing report for the court.
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(b) The name or picture of a minor under the jurisdiction of the 
court may not he made public in connection with the minor's status as 
a delinquent child or a child in need of aid unless authorized by older 
of the court, except that the name of a minor who is found for the 
second time to have violated a law, which if committed by an udult 
would be a felony, shall be made public unless the court, for good 
cause shown, in certain individual cases, enters an order prohibiting 
the disclosure.

(c) A person who violutes a provision of this section is guilty of a 
misdemeanor, and upon conviction is punishable by a fine of not more 
than $500 or by imprisonment for not more than one year, or by both. 
(S 10(3)(4) art I ch 145 SLA 1957; am 8 1 ch 124 SLA 1972; am S 1 ch 
90 SLA 1975; am S 20 ch 03 SLA 1977; am § 4 ch 130 SLA 1988; am 
S 50 ch 50 SLA 1989)

S <17.10.097 W e l f a r e ,  S o c i a l  S e r v i c e s  & I n s t i t u t i o n s  & 47.10.0P7

Effect o f  am endm en ts . —  The 1988 
amendment, effective September 1, 1988, 
in subsection (at, inserted "including tra f­
fic offenses and driver's license action un­
der AS 28.15.185" in the th ird  sentence 
und "driver's license proceedings under

AS 28.15.185” in the next-to-lnsl .sen­
tence. and inserted the fifth sentence.

The 1989 amendment, effective May 27, 
1989, deleted "traffic oll'enses und" follow­
ing "including" in the th ird  sentence in 
subsection la).

NOTES TO DECISIONS

C onfiden tia lity  policy . —  The policy 
of confidentiality in Child in Need of Aid 
proceedings is not absolute. The court has 
discretion to disclose records in CINA pro­
ceedings under suhsection (a). Clifton v.

S tate, 758 P.2d 1279 I Alaska Ct. App. 
1988).

Q uo ted  in Sledge v. S tate, 703 P.2d 
1364 'A laska Ct. App. 1988).

Sec, 47.10.097. Fingerprinting of minors, (a) Except as provided 
in (b) of this section, a minor in the custody of the department or of a 
law enforcement agency may not be fingerprinted for reference to or 
entry into the Alaska automated fingerprint system without a court 
order upon good cause shown.

(b) A law enforcement officer may fingerprint a minor who is 16 
years of age or older for reference to or entry into the Alaska auto­
mated fingerprint system without a court order when the minor is 
convicted of. or adjudicated a delinquent for, an offense that is a fel­
ony.

(c) Fingerprint records under this section are not subject to AS 
47.10.090. (S 3 ch 121 SLA 1988)
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F I S C A L  N O T E  - C S S S S B  358 

D e p a r t m e n t  o f  P u b l i c  Sa f e t y  

( A n alysis - Page 2 o f  2)

This bill w o u l d  a l l o w  the f i n g e r p r i n t i n g  o f  j u v e n i l e s  age 14 or  o l d e r  w h o  are 

a r r e s t e d  for criminal o f f e n s e s .  T hese f i n g e r p r i n t s  w o u l d  be c o m p a r e d  w i t h  

latent (c r i m e scene) pr i n t s  c o n t a i n e d  1n the A l a s k a  A u t o m a t e d  F i n g e r p r i n t  

I d e n t i f i c a t i o n  S y s t e m  (AAFIS).

This bill should hav e  a p o s i t i v e  Impact o n  the a b i l i t y  o f  p o l i c e  to solve cases 

I n v o l vi n g  j u v e n i l e  o f f e n d e r s .  A large p e r c e n t a g e  o f  theft and b u r g l a r y  o f f e n s e s  

are c o m m i t t e d  by j u v e n i l e s .  F i n g e r p r i n t  e v i d e n c e  Is f r e q u e n t l y  f o u n d  at the 

scene o f  t h e s e o f f e n s e s ,  but 1s not m a t c h e d  to any s u s p e ct  b e c a u s e  j u v e n i l e s  are 

not f i n g e r p r i n t e d .  A A F I S  reco r d s  I n d i c a t e  tha t  a large n u m b e r  o f  t heft and 

b u r g l a r y  o f f e n s e s  are c l e a r e d  whe n  ad u l t s are a r r e s t e d  and t h e i r  f i n g e r p r i n t s  

m a t c h ed  to latents f r o m  cri m e s  c o m m i t t e d  w h e n  the o f f e n d e r  was a j u v e n i l e.  Had 

these p e r s o n s  been f i n g e r p r i n t e d  as j u v e n i l e  o f f e n d e r s  they c o u l d  hav e  bee n 

I dentified, c l e a r i n g  a d d i t i o n a l  cases and e n a b l i n g  the c o u r t  to c o n s i d e r  the 

o f f e n d e r ' s  c o m p l e t e  c o n d u c t  w h e n  d e c i d i n g  the d i s p o s i t i o n  o f  a case.

Ex i sting A A F I S  staff are not a ble to k eep c u r r e n t  w i t h  t h e i r  p r e s e n t  wor k l o ad .  

Addit i o n a l  f u n d i n g  1s r e q u i r e d  In Personal S e r v i c e s  t o  I n c rease the s taff m o n t h s  

of a p a r t - t i m e  p o s i t i o n  a p p r o v e d  for this u n i t  for FY91 u n d e r  a fiscal note for 

HB 52 (Chp 7 S L A  1990). The I n c r e a s e d  w o r k l o a d  e x p e c t e d  as a r e s u l t  o f  this 

bill Is e s t i m a t e d  as f o ll o w s :

Es t i m a t e d N u m b e r  of J u v e n i l e  F i n g e r p r i n t  C a r d s  = 2 , 7 0 0

Total time to c o m p l e t e  15 p r o c e s s i n g  steps = 4 3 6  hrs

C l e r k  IV - R a n g e  9A (3.5 m o n t h s )

S a l a ry  $ 6 , 0 5 9

Benefits 2 . 99 9

Total S a l a r y  & B en efits $ 9 , 0 5 8
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POSITION PAPER 

SPONSOR SUBSTITUTE FOR UENATE BILL NO. 358

For an act entitled: "An Act relating to the fingerprinting 
of minors".

This bill would amend existing Alaska Statutes section
47.10.097 (Fingerprinting of Minors) to permit the 
fingerprinting of minors:

1. by court order for reference and entry 
into Alaska Automated Fingerprint System, 
(AAFIS) only on showing of good cause.

2. 14 years of age or older v.'hen a r r e s t e d  
for an offence that is a felony.

3. 14 years of age or older when adjudicated
and committed to a correctional facility 
for a n y  offense.

BACKGROUND

The present law allows for the fingerprinting of minors under 
two conditions;

a. Any minor may be fingerprinted for
reference to or entry into AAFIS on order 
of the Court for good cause shown.

b. A  law enforcement officer may only
fingerprint a minor who is 16 years of 
age or older for reference or entry into 
AAFIS without a Court order when the 
minor is c o n v i c t e d  o f  o r  a d j u d i c a t e d  a
delinquent for an offence that is a
felony.

.The practice is that an adjudicated minor who meets the age 
and offence conditions and is under supervision and resides 
in a community placement is instructed to report to the 
Department of Public Safety for the fingerprinting process. 
Those minors who are committed to department youth 
facilities are made available to law enforcement for 
fingerprinting at the facility.



Senate Bill 358 
Fingerprinting

Page 2

ANALYSIS

•Law enforcement agencies desire access to and use of 
fingerprint records of minors for current and future 
investigative purposes. These agencies believe that 
additional crimes can be cleared by having access to 
fingerprints of those minors who have a history of arrest,

SSSB358 would loosen the restriction on fingerprinting minors 
who
are in the custody of the department or a law enforcement 
agency by permitting a law enforcement officer to fingerprint 
a minor 14 years of age or older who has been merely c h a r g e d  
with a felony offense or who has been institutionalized on 
a n y  offense. The fingerprints of minors under age 16 could 
be checked only once in AAFIS and then destroyed. The 
fingerprints of minors 16 years of age or older could be 
retained indefinitely in AAFIS for subsequent checks. These 
fingerprints could be retained well after a minor's 18th 
birthday.

DEPARTMENT POSITION

The Department opposes the broad fingerprinting requirements 
of this bill since it would subject many arrested juveniles 
to the fingerprinting process with little likelihood of 
useful result. Because the a r r e s t  charge would be the basis 
for fingerprinting it is likely that overcharging would occur 
in the arrest of minors for the purpose of obtaining 
fingerprints. Such overcharging would burden the department 
intake offices and legal advisors with unnecessary case 
analysis. Additionally/ such unnecessary action by law 
enforcement officials would tend to lessen rather than 
enhance a youthful offender's respect for the law.

Alaska's juvenile justice system is based on achieving short 
term protection of the public and juveniles through control 
and long term benefit to society through rehabilitation. 
Protection and rehabilitation, including accountability, are 
the desired outcomes, not punishment. To provide an 
incentive for positive change by youths and to achieve 
complete rehabilitation the law provides for records of 
juvenile delinquency to be sealed when minors reach age 18.
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S e n a t e  B i l l  3 5 8  
F i n g e r p r i n t i n g

P a g e  3

T h i s  b i l l  w o u l d  r e d u c e  t h i s  i n c e n t i v e  b y  r e t a i n i n g  
f i n g e r p r i n t  r e c o r d s  o f  j u v e n i l e s  b e y o n d  t h e  t i m e  w h e n  a l l  
o t h e r  r e c o r d s  o f  d e l i n q u e n c y  a r e  s e a l e d .

T h i s  b i l l  w o u l d  a l s o  r e s u l t  i n  t h e  c o l l e c t i o n  a n d  r e t e n t i o n  
o f  t h e  f i n g e r p r i n t s  o f  m i n o r s  w h o  h a v e  n o  r e c o r d  o f  
c o n v i c t i o n .  A n d  a l t h o u g h  t h e s e  r e c o r d s  w o u l d  n o t  b e  
c o n n e c t e d  t o  a  s p e c i f i c  c r i m i n a l  r e c o r d  t h e r e  i s  a  p e r c e i v e d  
s t i g m a  t o  h a v i n g  f i n g e r p r i n t  r e c o r d s  i n  a  c r i m i n a l  j u s t i c e  
i n f o r m a t i o n  s y s t e m .  T h e  g e n e r a l  p u b l i c ,  l a c k i n g  s p e c i f i c  
e x p e r t i s e  a n d  i n f o r m a t i o n  o n  t h e  c o l l e c t i o n  a n d  r e t e n t i o n  o f  
l a w  e n f o r c e m e n t  r e c o r d s ,  a s s o c i a t e s  f i n g e r p r i n t i n g  w i t h  
c r i m i n a l  a c t i v i t y .  M a n y  p r o f e s s i o n s  a n d  o r g a n i z a t i o n s  h a v e  
l o n g  o p p o s e d  r o u t i n e  f i n g e r p r i n t i n g  p r e c i s e l y  b e c a u s e  o f  t h e  
a s s o c i a t i o n  w i t h  c r i m i n a l  a c t i v i t y .

T h e  D e p a r t m e n t  o p p o s e s  S S S B 3 5 8  i n  i t s  c u r r e n t  f o r m .

T h e  d e p a r t m e n t  c o u l d  s u p p o r t  t h e  b i l l  i f  S S S B 3 5 8  w e r e  a m e n d e d  
t o  p e r m i t  t h e  f i n g e r p r i n t i n g  o f  m i n o r s  w i t h o u t  a  c o u r t  o r d e r  
o n l y  i n  t h o s e  c a s e s  w h e r e  t h e  m i n o r  h a s  b e e n  a d j u d i c a t e d  f o r  
a n  o f f e n s e  t h a t  w o u l d  b e  a  f e l o n y  f o r  a n  a d u l t  a n d  i f  a l l  
f i n g e r p r i n t s  c o l l e c t e d  f r o m  a  m i n o r  a n d  r e t a i n e d  i n  A A F I S  
w e r e  e x p u n g e d  f r o m  t h e  s y s t e m  w h e n  t h e  m i n o r  r e a c h e s  a g e  1 8 .

D i r e c t o r
D i v i s i o n  o f  F a m i l y  a n d  

Y o u t h  S e r v i c e s

C o m m i s s i o n e r
D e p a r t m e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s
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FOREWORD

This is the third year that the Coalition, consisting of the Alaska Peace Officers 
Association, Inc., the Alaska Association of Chiefs of Police, and the F.B.I. National 
Academy Associates, have jointly identified what we feel are the two top priorities 
involving legislation affecting public safety statewide.

During the last legislative session the limiting of Municipal liability imposed by the 
Busby decision was passed into law in the form of SB 66. We feel that was a significant 
accomplishment and appreciate the support of the Sixteenth Alaska Legislature. We are 
very satisfied that our concerns were heard by the members who met with us.

The other two priorities listed in our Statement last session were Indemnification of 
Government Employees and Fingerprinting of Minors. We feel these two issues 
are critical as they continue to affect the jobs police officers are able to do for their 
communities.

We strongly urge that you support these issues. The interests of every citizen in the 
State is affected. We strive for ever increasing professionalism throughout our ranks 
and we ask that the legislature continue to support us by passing laws which enable us to 
better serve the people of Alaska.

There are other bills being introduced this session which we intend to support. 
Recriminalization of marijuana continues to receive our support and urging. We are 
working for and will support legislation in favor of conspiracy, retirement reforms for 
peace officers in various fields, and possession of a deadly weapon during a violation of a 
domestic violence writ. We anticipate there will be other bills we support and favor and 
we always look forward to sharing our concerns.

Thank you for your interest. We extend to you an invitation to call or meet with any 
member of the Executive Boards for the Coalition. The officers are listed at the end of 
our Statement.

A n c h o r a g e  P o l i c e  D e p a r t m e n t A N C H O R A G E  POLICE D E P A R T M E N T

TERRY  L. M ARQ U ART  
INVEST IGATO R

4501 S. Bragaw S i. 
Anchorage, A laska 99507-1599

Telephone 
Office: (907) 786-8787 

Res: (907) 344-0359

4501 S. Bragaw Street 
Anchorage, A laska 99507-1599

Telephone 
(907) 786-8763



INDEMNIFICATION O F  G O V E R N M E N T  E M P L O Y E E S

Indemnification for public employees is our number one priority again this year. The 
impact of recent court rulings in the Lower 48 imposing personal punitive damages, and 
current cases being heard in the courts locally, are placing the livelihoods of our public 
employees in jeopardy. Their only wrong doing was that they were performing their 
duties in good faith.

We would like to reiterate our position from last year that it nas long been accepted that 
government must be held responsible for its actions. When the government takes, or 
fails to take action, courts have held that the government is liable and injured parties 
have, through law suits or claims, received compensation for what was deemed wrong.

Generally when a lawsuit is filed it is filed against the government and employees are 
listed as parties to the action. In the past, employees have not been held personally 
liable for actions taken at the behest of their employer, unless they were ciearly 
working outside the scope of their authority.

The trend where public employees are being held personally liable places these 
employees in a position where their own personal assets are at risk. All govenment 
employees are in danger, from the highest level policy maker to the lowest level of 
workers where those policies are carried out. The social workers, the road maintenance 
supervisor, the police officer, the medic, the fire fighter, and the department manager, 
are all vulnerable.

We in law enforcement believe this is an undue burden upon the State's public 
employees. It carries great potential for the workings of government to become bogged 
down because employees fear that decisions they make in good faith may result in the loss 
of their assets.

When employees are doing the work of the government, within the scope of their 
authority, and without malice, they should not be held personally liable when they are 
named as parties to law suits.

Legislation should be passed that indemnifies public employees and frees 
them from the burden of working under the constant threat that the good 
faith judgements they make can result in the loss of their homes, their 
cars, or their savings.



In 1988, Alaska State Statute 47.10.097 (Fingerprinting of Minors) was passed by the 
Legislature. This allows an officer to fingerprint a minor who is 16 years of age or 
older for entry into, or reference to, the Alaska Automated Fingerprint System 
(hereafter referred to as AAFIS) without a court order if the minor is convicted of, or 
adjudicated a delinquent for an offense that is a felony. However, we believe that tue 
statute does not go far enough in th ■ it does not allow for fingerprints to be taken, 
referenced, or entered into the AAFIS wi'hout a court order if the minor is only in 
custody and has not yet been adjudicated or convicted of a crime. This is what wish to 
have amended.

Fingerprints are a primary tool for detection in many areas of criminal investigation. 
We believe, in the case of juveniles, a tremendous psychological deterrent to future 
criminal conduct. Statistics show that over the last 13 year period, juveniles 
constituted over 50% of the arrest rate for crimes such as burglary, larceny/theft, 
motor vehicle theft, and arson.

The "Coalition" believes that the true percentage of juvenile perpetrators is actually 
much higher. Detection, appiehension, and the rehabilitation process could advance 
much faster should law enforcement have access to fingerprint files of previously 
arrested youth between the ages of 14 and 17. We stress the rehabilitation process in 
this position statement as we strongly believe that the longer a juvenile is allowed to go 
undetected the more his or her conduct has been reinforced. This would, thereby, 
substantially diminish rehabilitation into productive adulthood.

The "Coalition" again urges the Legislature to pass into law a statute which would enable 
law enforcement to solve arid prevent more crimes and ultimately better protect our 
citizens. We urge the Legislature to amend the 1988 statute to include the following:

1. A law enforcement officer may fingerprint and photograph any 
juvenile 14-17 years of age who has been arrested for any offense for 
which a person 18 years and older can be arrested, and

2. fingerprints taken from an arrested juvenile may then be entered and 
stored into AAFIS.

It is important to note that the Supreme Court of Alaska in 1987 removed the provisions 
governing the restrictions of fingerprinting and the photographing of mk ors fror.i the 
"Children's Rules". After this ruling, the Attorney General's office recommended in a 
letter to the Youth Bureau of the Anchorage Police Department that they should, as a 
matter of policy, commence fingerprinting and photographing juveniles under the same 
conditions as for adults. They even included polygraphing arrested juveniles when 
necessary, however that is not what is of primary concern to us in this position 
statement.

The Supreme Court had given law enforcement the latitude they needed to protect the 
victims, as well as create the foundation for rehabilitation cf those particular juveniles. 
We now ask that the Legislature assist in this same vein by considering the above 
recommendations.



A major concern from detractors of this proposal is that juveniles arrested for various 
crimes are too young to have realized the consequences of their mistakes. They conclude 
that by simple virture of their age they should not then be subjected to fingerprinting 
and supposedly stigmatized for life. It must be countered that other than to certified law 
enforcement agencies, the»a is no access to juvenile files and that even access by other 
law enforcement agencies is extremely restricted. It is therefore our contention that 
this particular argument against juvenile fingerprinting is simply unwarranted and not 
a concern to the juvenile unless he or she becomes an habitual offender.

Unfortunately, it is a sad commentary of our present day society that an increasing 
number of crimes are being committed by juveniles. However, law enforcement needs to 
be able to use all the tools at their disposal to address and confront this growing problem 
and we are asking for your assistance in considering this important proposal.
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S T E V E  C O W P E R
G O V E R N D B

S t a t u  o  jp A  l a  s k a
O F F I C E  O F  T H E  G O V E R N O R  

J u . V B A U

January 8, 1990

The Honorable Tim Kelly 
President of the Senate 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill that makes several 
changes in the area of forfeiture of property due to
violation of state drug laws. These changes are needed in 
order to have a greater impact on drug dealing by taking 
the profit out of that activity. A section-by-section
description of the bill follows.

Section 1 of the bill replaces existing provisions in art. 
2 of AS 17.30 with new drug forfeiture provisions as 
follows:

Proposed AS 17.30.103 expands the type of property that is 
subject to forfeiture. In particular, it permits 
forfeiture of money, securities, and other property that is 
"traceable" to illegal drug activity or that was used to
buy drugs. This provision thus allows for forfeiture of
drug proceeds or capital to a greater extent than is 
permitted under current Alaska law; however, it does not go 
as far as current federal law in that it does not permit 
forfeiture of homes and other real property that has been 
merely used as a place to store or sell drugs. This new 
section also provides for forfeiture of guns and other 
weapons, regardless of whether they are visible (as 
required by current law) or hidden away.

Proposed AS 17.30.105 clarifies existing law on seizure of 
property without court orders, to permit seizure if it is 
otherwise constitutionally permissible. Current law allows 
seizure only if incidental to a lawful arrest. However, in 
many cases there might be no arrest but the property is in 
plain view, which is a constitutionally proper reason for 
seizing it. This new section also authorizes a court order 
of seizure if a grand jury has reviewed the evidence and 
found that the property is subject to forfeiture. It makes

I
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little sense to require evidence that has already been
presented in a grand jury proceeding, in order to obtain a 
criminal indictment, to be presented once again in order to 
obtain a court seizure order.

Proposed AS 17.30.107 is nearly identical to current 
AS 17.30.126, which creates special seizure, forfeiture and 
disposal provisions for drugs. As part of the new art. 2 
in AS 17.30, this new section specifically applies to 
imitation controlled substances as well.

Proposed AS 17.30.109 combines the provisions for release 
and sale of seized property found in current AS 17.30.118 
and 17.30.120, and adds additional equitable authority for 
the issuance of restraining orders and injunctions, or 
other action designed to preserve the availability and
value of seized property.

Proposed AS 17.30.111 contains many of the notice
provisions contained in current AS 17.30.116(a). The new 
section makes it clear that notice must be given to known 
claimants after property is seized, and to unknown 
claimants (by publication) only after a forfeiture 
proceeding is actually initiated.

Proposed AS 17.30.113 sets out the procedure to be followed 
by persons claiming an interest in property subject to 
forfeiture, and is essentially the same as current 
AS 17. 3 0 . 1 1 6 (b).

Proposed AS 17.30.115 sets out the procedures for
forfeiture proceedings and retains the provisions that are 
in current AS 17.30.112 and 17.30.116(c). In addition, 
this section also provides that the state can prove a prima 
facie case for forfeiture, which switches the burden of 
proof to the claimants of the property, by showing that a 
grand jury indictment has been issued charging that the 
property is subject to forfeiture, or that a conviction has 
been obtained for violation of state drug laws. As 
explained above, and as recognized in current AS 
17.30.112(a), it makes little sense to repeatedly present 
the same evidence of the offense. The primary issue in 
most forfeiture proceedings is not whether the property was 
used in drug dealing, but rather whether the claimant 
reasonably should have known of the offense and whether the 
interest in the property was acquired in good faith, issues 
in which the burden has always been placed on the person 
claiming the property.

Proposed AS 17.30.117 is a wholly new provision that 
authorizes forfeiture through expeditious and less 
expensive administrative proceedings. This type of 
administrative forfeiture has been recommended by national 
organizations such as the Council on State Governments and
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the American Legislative Exchange Council, and is limited 
to property worth $100,000 or less. Under this new 
section, the commissioner of administration would appoint 
hearing officers to hold hearings to determine whether the 
property is to be forfeited or returned to an innocent 
o w n e r .

Proposed AS 17.30.119 is a new provision that specifies 
what can be part of a forfeiture order. The order must 
take the remission provisions of proposed AS 17.30.121 into 
account, and the expenses of forfeiture or remission must 
be included as part of a defendant's criminal sentence or 
as an assessment of costs. Because assets are often moved, 
sold, or diminished in value before they can be forfeited, 
this new section also provides for the forfeiture of 
substituted assets. This section also continues the policy 
expressed in current AS 17.30.124(b) that drug dealers will 
not be permitted to protect their own property by using 
cars or other property borrowed or rented from innocent 
third parties.

In addition, proposed AS 17.30.119(b) creates exemptions to 
forfeiture so that persons are not left without the 
necessities of life. Except for liquor licenses or limited 
entry permits that are traced to the profits of drug 
dealing, this provision leaves drug traffickers with the 
same amount of property as someone who has filed for 
bankruptcy.

One additional provision in proposed AS 17.30.119(f) gives 
the state a lien creditor preference over persons who claim 
an unperfected security interest in property, limited to 
the costs of the forfeiture, investigation, and 
prosecution. This provision is in response to the Alaska 
Supreme Court's opinion in Fehir v. S t a t e , 755 P.2d 1107 
(Alaska 1988), which allows persons with unperfected 
security interests to file a claim for forfeited property. 
Drug traffickers are often adept at hiding assets or 
otherwise thwarting forfeitures by transferring assets to 
family, friends, or business associates. Therefore it is 
appropriate to give the state priority over these unknown 
(i.e.■ unrecorded) claimants to the property, at least to 
the extent that the state is able to recoup its expenses.

Proposed AS 17.30.121 provides for the remission of 
property to innocent claimants. Except as to aircraft, 
vehicles, and vessels, current statues do not specify what 
is required for a claimant to obtain return of the 
property. Therefore, this new section adopts the 
requirements approved in the Alaska Supreme Court opinions 
in Fehir v. State, and State v. Rice, 626 P . 2d 104 (Alaska 
1984) .



T h e  H o n o r a b l e  T i m  K e l l y P a g e  4

Finally, AS 17.30.123 provides for disposal of property by 
the Department of Administration. The new section is 
patterned after current AS 17.30.122, but includes an 
important new provision that allows municipalities to share 
in the forfeiture of assets. Under this section, up to a 
total of 50 percent of the forfeited assets can be shared 
with municipal lav; enforcement agencies that make 
significant contributions to the investigation leading to 
the forfeiture.

Sections 2 and 3 of the bill make needed definition 
changes, and sec. 4 repeals an unnecessary statute in 
AS 11.73 and existing provisions in AS 17.30 that are 
replaced by new provisions in sists. 1 of this bill.

I urge your prompt and favo/able/action/Cmsthis bill.

Steve 
Governor
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S U B J E C T :

T O :

FROM:

T h i s  m e m o r a n d u m  h i g h l i g h t s  t h e  p r i n c i p a l  s i m i l a r i t i e s  a n d  
d i f f e r e n c e s  b e t w e e n  S p o n s o r  S u b s t i t u t e  f o r  S e n a t e  B i l l  1 9 .  
y o u r  m e a s u r e  p r o p o s i n g  a d d i t i o n s  a n d  a m e n d m e n t s  t o  t h e  l a w s  
a p p l i c a b l e  t o  s e i z u r e  a n d  f o r f e i t u r e ,  a n d  S e n a t e  B i l l  3 6 7 ,  
t h e  g o v e r n o r ' s  b i l l  o r :  s u b s t a n t i a l l y  t h e  s a m e  s u b j e c t .

T h i s  m e m o  k e y s  t o  t h e  b i l l  o r d e r  s e t  o u t  i n  S S S B  19 a n d  
c r o s s - r e f e r e n c e s  f r o m  t h a t  m e a s u r e  t o  t h e  r e l a t e d  p r o v i s i o n s  
o f  t h e  a d m i n i s t r a t i o n ' s  b i l l .

S C O P E  OF S U B J E C T  M ATTER COVERED I N  M E A SU R E S:

S S S B  19 b r i n g s  t o g e t h e r  s e i z u r e  a n d  f o r f e i t u r e  p r o v i s i o n s  
a p p l i c a b l e  t o  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  t h e  c r i m i n a l  
l a w s  o f  t h e  s t a t e  g o v e r n i n g

- -  a l c o h o l i c  b e v e r a g e s  ( A S  0 4 ) ;

—  c o n t r o l l e d  s u b s t a n c e s  ( A S  1 1 . 7 1  a n d  1 7 . 3 0 ) ;  a n d

- -  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  (A S  1 1 . 7 3 ) .

I f  e n a c t e d ,  t h e  l e g i s l a t i o n  w o u l d  r e p l a c e  s e i z u r e  a n d  f o r ­
f e i t u r e  p r o v i s i o n s  s e p a r a t e l y  a p p l i c a b l e  t o  t h e s e  c h a p t e r s  
w i t h  a  s i n g l e  s e t  o f  p r o c e d u r e s  a p p l i c a b l e  t o  t h e  t a k i n g  o f  
p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  s t a t e  l a w  a p p l i c a b l e  t o  a l c o ­
h o l i c  b e v e r a g e s ,  c o n t r o l l e d  s u b s t a n c e s ,  a n d  i m i t a t i o n  c o n ­
t r o l l e d  s u b s t a n c e s .  T h e  p r o c e d u r e s  d e f i n e d  i n  t h e  s p o n s o r  
s u b s t i t u t e  a r e  m a d e  p a r t  o f  T i t l e  1 2 ,  t h e  C o d e  o f  C r i m i n a l  
P r o c e d u r e .  ( W h i l e  f o r f e i t u r e  i s  a  c i v i l  p r o c e s s ,  i t s  a c t u a l  
u s e  r e l a t e s  s o  c l o s e l y  t o  c r i m i n a l  c o n d u c t  t h a t  i t  s e e m e d  t o  
m e  b e s t  t o  p l a c e  t h e  m a t e r i a l  i n  t h e  p a r t  o f  t h e  s t a t u t e s - -
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AS 1 2 . 3 5 ,  r e l a t i n g  t o  s e a r c h  a n d  s e i z u r e - - t o  w h i c h  t h e  s u b ­
j e c t  m a t t e r  o f  t h e  l e g i s l a t i o n  m o s t  l o g i c a l l y  r e l a t e s . )  * /  
A d d i t i o n a l l y ,  S S S B  19 i s ,  i n  m y  v i e w ,  a  m o r e  " p r o c e s s " - s e n s i -  
t i v e  a p p r o a c h  i n  t h a t  i t  i s  o r g a n i z e d  i n  a  m a n n e r  t h a t  m o r e  
n e a r l y  a p p r o x i m a t e s  t h e  c h r o n o l o g y  t h a t  t h e  o w n e r  o r  c l a i m ­
a n t  o f  s e i z e d  p r o p e r t y ,  o r  t h a t  p a r t y ' s  l e g a l  c o u n s e l ,  w o u l d  
l i k e l y  e n c o u n t e r  i n  d e a l i n g  w i t h  q u e s t i o n s  o f  s e i z u r e  a n d  
f o r f e i t u r e  o f  p r o p e r t y .

SB 3 6 7 ,  t h e  a d m i n i s t r a t i o n  m e a s u r e ,  o m i t s  r e f e r e n c e  t o  a l c o ­
h o l i c  b e v e r a g e s ,  l i m i t i n g  t h e  c h a n g e s  p r o p o s e d  t o  s t a t e  l a w s  
a p p l i c a b l e  t o  c o n t r o l l e d  s u b s t a n c e s  a n d  i m i t a t i o n  c o n t r o l l e d  
s u b s t a n c e s .  C o n s e q u e n t l y ,  t h e  a d m i n i s t r a t i o n  s e e k s  t o  
a c h i e v e  i t s  o b j e c t i v e  t h r o u g h  a  r e v i s i o n  o f  c u r r e n t  s e i z u r e  
a n d  f o r f e i t u r e  l a w s  i n  e x i s t i n g  AS 1 7 . 3 0 . 1 0 0  a n d  t h e  s e c ­
t i o n s  t h a t  f o l l o w .

* /  I n i t i a l l y ,  t h e  d r a f t i n g  s t r a t e g y  f o r  w h a t  
e v e n t u a l l y  b e c a m e  S e n a t e  B i l l  19  i n v o l v e d  c o n s o l i d a t i n g  
i n  o n e  p l a c e  s e i z u r e  a n d  f o r f e i t u r e  p r o v i s i o n s  a p p l i ­
c a b l e  t o  p r o p e r t y  i n v o l v i n g  a n y  c r i m i n a l  v i o l a t i o n  s o  
t h a t  o n e  s e t  o f  p r o c e d u r e s  a n d  s t a n d a r d s  w o u l d  g o v e r n  
t h r o u g h o u t  s t a t e  l a w .  F o l l o w i n g  d i s c u s s i o n  w i t h  t h e  
a d m i n i s t r a t i o n  r e p r e s e n t a t i v e s ,  y o u  a s k e d  m e  t o  o m i t  
f r o m  t h e  d r a f t  o f  SB 19  t h e  p r o v i s i o n s  g o v e r n i n g  e a c h  
o f  t h e  f o l l o w i n g ,  a s  t o  e a c h  o f  w h i c h  e x p l i c i t  s e i z u r e  
a n d  f o r f e i t u r e  p r o v i s i o n s  m a y  b e  f o u n d  i n  t h e  r e s p e c ­
t i v e  t i t l e s  a n d  c h a p t e r s  e l s e w h e r e  i n  t h e  b o d y  o f  s t a t e  
l a w :

- -  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  g u i d e  l i c e n s i n g
l a w s ;

- -  p r o p e r t y  u s e d  t o  v i o l a t e  c r i m i n a l  l a w s  r e l a t i n g  
t o  i l l e g a l  u s e  o f  a n i m a l s ;

—  p r o p e r t y  u s e d  t o  v i o l a t e  s t a t e  g a m i n g  l a w s ;  a n d

- -  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  s t a t e  f i s h  a n d  
g a m e  s t a t u t e s  a n d  r e g u l a t i o n s .

E a c h  o f  t h e s e  t o p i c s  c o n t i n u e s  t o  b e  c o v e r e d  b y  i t s  o w n  
s e p a r a t e  s t a t u t o r y  f o r e c l o s u r e  p r o v i s i o n s .
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C o m m i t t e e s  c o n s i d e r i n g  t h e  l e g i s l a t i o n  s h o u l d  d e t e r m i n e  t h e  
s c o p e  o f  t h e  s u b j e c t  m a t t e r  t o  b e  a d d r e s s e d  i n  t h i s  l e g i s ­
l a t i o n :  i f  l i m i t e d  t o  c o n t r o l l e d  s u b s t a n c e s / i m i t a t i o n  c o n ­
t r o l l e d  s u b s t a n c e s ,  p l a c e m e n t  o f  t h e  s u b j e c t  m a t e r i a l  i n  
AS 1 7 . 3 0  i s  p r o p e r ;  i f  b r o a d e n e d  t o  i n c l u d e  o t h e r  s u b j e c t s ,  
u s e  o f  AS  1 2 . 3 5  s e e m s  a  b e t t e r  c h o i c e .

*

S S S B  19  i s ,  i n  s o m e  r e s p e c t s ,  a  m o r e  t r a d i t i o n a l  a p p r o a c h .  
U n d e r  i t ,  s e i z u r e  a n d  f o r e c l o s u r e  r e s p o n s i b i l i t i e s  d e v o l v e  
o n  o n e  e x e c u t i v e  b r a n c h  a g e n c y - - t h e  D e p a r t m e n t  o f  P u b l i c  
S a f e t y - - a n d ,  i n  c o n t e s t e d  f o r e c l o s u r e s ,  t h e  j u d i c i a l  b r a n c h  
h a s  t h e  e x c l u s i v e  r o l e .

SB 3 6 7  i n t r o d u c e s  s o m e  a d d i t i o n a l  p l a y e r s - - w h i l e  p u b l i c  
s a f e t y  h a s  a  r o l e  i n  t h e  s e i z u r e  a n d  c u s t o d y ,  t h e  c o m m i s ­
s i o n e r  o f  a d m i n i s t r a t i o n  f i g u r e s  p r o m i n e n t l y  i n  t h e  a d m i n i s ­
t r a t i v e  a n d  p r o p e r t y  d i s p o s i t i o n  p r o c e s s - - a n d ,  i n d e e d ,  t h e  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  h a s  a  l a r g e r  r o l e  i n  c o n t e s t e d  
s u m m a r y  a d m i n i s t r a t i v e  h e a r i n g s .

C o m m i t t e e s  c o n s i d e r i n g  t h e  l e g i s l a t i o n  s h o u l d  a l s o  d e t e r m i n e  
w h e t h e r  a n d  t o  w h a t  e x t e n t  t h e  r o l e  c f  e x e c u t i v e  a g e n c i e s  i n .  
t h e  c o n s i d e r a t i o n  a n d  d i s p o s i t i o n  o f  f o r f e i t u r e  a c t i o n s  
s h o u l d  b e  e n l a r g e d .

D R A F T I N G  N O T E S :

S S S B  1 9 ' s  b i l l  s e c t i o n  1 e s t a b l i s h e s  t h e  p r o c e d u r e s  a p p l i ­
c a b l e  t o  s e i z u r e  a n d  f o r f e i t u r e ,  w h i l e  t h e  r e m a i n d e r  o f  t h e  
b i l l  ( s e c t i o n s  2 - 8 )  d e f i n e  t h e  a p p l i c a b i l i t y  o f  t h o s e  p r o ­
c e d u r e s  i n  r e l a t i o n s h i p  t o  t h e  s p e c i f i c  s t a t u t e s  i n  w h i c h  
f o r f e i t u r e  o f  p r o p e r t y  i s  c u r r e n t l y  a u t h o r i z e d  u n d e r  t h e  
v a r i o u s  s e p a r a t e  t i t l e s ,  a n d  m a k e s  o t h e r  n e c e s s a r y  c h a n g e s .

T h e  p r i n c i p a l  o p e r a t i v e  p r o v i s i o n  o f  SB 3 6 7 ,  a l s o  i t s  b i l l  
s e c t i o n  1 ,  i n s e r t s  i n t o  AS 1 7 . 3 0  a  s e q u e n c e  o ^  n e w  s e c t i o n s  
i n  p l a c e  o f  m a t e r i a l s  p r o p o s e d  t o  b e  r e p e a l e d .  T h e  r e m a i n ­
i n g  f e w  s e c t i o n s  o f  t h e  b i l l  m a k e  t e c h n i c a l  c o n f o r m i n g  
a m e n d m e n t s .

B o t h  b i l l s  i n c o r p o r a t e  n e c e s s a r y  r e p e a l e r s .

*

Vi
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A P P L I C A B I L I T Y :

A n  " A p p l i c a b i l i t y "  s e c t i o n  a p p e a r s  o n l y  i n  S S S B  1 9 ;  t h e r e  i s  
n o  d i r e c t l y  c o m p a r a b l e  p r o v i s i o n  i n  t h e  a d m i n i s t r a t i o n  b i l l .  
P r o p o s e d  AS 1 2 . 3 5 . 2 0 0  [ A p p l i c a b i l i t y ]  o f  S S S B  19 i d e n t i f i e s  
i n  g e n e r a l  o r  c o l l e c t i v e  t e r m s  p r o p e r t y  s u b j e c t  t o  f o r f e i ­
t u r e  u n d e r  t h e  a l c o h o l i c  b e v e r a g e  c o n t r o l  l a w s  (A S  0 4 )  a n d  
p r o p e r t y  c o v e r e d  b y  t h e  c o n t r o l l e d  s u b s t a n c e  ( A S  1 7 . 3 0 )  a n d  
i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  l a w s  ( A S  i l . 7 3 ) .

SEIZURE:

P r o p o s e d  AS 1 2 . 3 5 . 2 1 0  [ S e i z u r e ]  o f  S S S B  19 a u t h o r i z e s ,  i n  
t h e  a l t e r n a t i v e ,

- -  a c t u a l  s e i z u r e  o f  " p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e "  
u n d e r  a  w a r r a n t  o r  c o u r t  o r d e r ;

- -  c o n s t r u c t i v e  s e i z u r e  o f  t h a t  p r o p e r t y  u n d e r  a  w a r ­
r a n t  o r  c o u r t  o r d e r ;  o r

- -  a c t u a l  o r  c o n s t r u c t i v e  s e i z u r e  o f  t h a t  p r o p e r t y  
w i t h o u t  a  w a r r a n t

- -  i f  m a d e  i n c i d e n t  t o  a  v a l i d  a r r e s t ;

- -  i f  s u b j e c t  t o  p r i o r  j u d g m e n t  i n  a  c r i m i n a l  p r o ­
c e e d i n g ;  o r

- -  u n d e r  a  s h o w i n g  o f  p r o b a b l e  c a u s e .

I n  i t s  AS  1 7 . 3 0 . 1 0 5 ( a )  [ p a g e  2 ,  l i n e  11 a n d  f o l l o w i n g ] ,
SB 3 6 7 ,  t h e  a d m i n i s t r a t i o n  m e a s u r e ,  l i k e w i s e  a u t h o r i z e s  s e i ­
z u r e  e i t h e r  u n d e r  c o u r t  o r d e r  o r  w i t h o u t  c o u r t  o r d e r  a n d  
s e t s  o u t  r e l e v a n t  s t a n d a r d s  t o  g u i d e  t h o s e  p r o p e r t y  s e i ­
z u r e s .  A s  t h e  t r a n s m i t t a l  l e t t e r  a c c o m p a n y i n g  SB 3 6 7  
n o t e s ,  t h e  a d m i n i s t r a t i o n  m e a s u r e  i n c o r p o r a t e s  s e i z u r e  
a u t h o r i t y  " i f  o t h e r w i s e  c o n s t i t u t i o n a l l y  p e r m i s s i b l e , "  i n  
o r d e r  t o  t a k e  a d v a n t a g e  o f  t h e  c o n s t i t u t i o n a l l y - a u t h o r i z e d  
e x c e p t i o n s  t o  t h e  w a r r a n t  r e q u i r e m e n t ,  a n d  a u t h o r i z e s  s e i ­
z u r e  o n  t h e  b a s i s  o f  a  g r a n d  j u r y  f i n d i n g  t h a t  t h e  p r o p e r t y  
i s  s u b j e c t  t o  f o r f e i t u r e .  T h e s e  a d d i t i o n a l  c i r c u m s t a n c e s  
a r e  n o t  e x p l i c i t l y  i n c o r p o r a t e d  i n t o  t h e  l e g i s l a t i o n  y o u  
h a v e  i n t r o d u c e d .

P r o p o s e d  AS 1 2 . 3 5 . 2 1 0  i n  S S S B  19 a l s o  b r i e f l y  d e s c r i b e s  h o w  
a  c o n s t r u c t i v e  s e i z u r e  o f  t h e  p r o p e r t y  m a y  b e  m a d e .  T h e  
a d m i n i s t r a t i o n  m e a s u r e  m a k e s  n o  p r o v i s i o n  f o r  a  c o n s t r u c t i v e  
s e i z u r e .
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CUSTODY OF S E I Z E D  P R O P E R T Y :

I n  S S S B  1 9 ,  p r o p o s e d  AS 1 2 . 3 5 . 2 2 0  [ C u s t o d y ]  d i r e c t s  t h e  c o m ­
m i s s i o n e r  o f  p u b l i c  s a f e t y  ( o r ,  b y  d e f i n i t i o n ,  t h e  c o m m i s ­
s i o n e r ' s  d e s i g n e e )  t o  t a k e  c u s t o d y  o f  s e i z e d  p r o p e r t y ,  a n d  
s e t s  o u t  t h e  a l t e r n a t i v e s  a v a i l a b l e  t o  t h a t  o f f i c e r  i n  t h e  
p e r f o r m a n c e  o f  t h a t  d u t y .

C u s t o d y  i s  b r i e f l y  a d d r e s s e d  i n  AS 1 7 . 3 0 . 1 0 5 ( b )  o f  t h e  a d ­
m i n i s t r a t i o n  m e a s u r e .  T h e  t a s k  i s  a s s i g n e d  t o  t h e  c o m m i s ­
s i o n e r  o f  p u b l i c  s a f e t y  o r  a  m u n i c i p a l  l a w  e n f o r c e m e n t  a g e n t  
w h o m  t h e  c o m m i s s i o n e r  a u t h o r i z e s .

DU R AT ION OF CUSTODY OF S E I Z E D  P R O P E R T Y :

I n  S S S B  1 9 ,  p r o p o s e d  AS 1 2 . 3 5 . 2 3 0  [ D u r a t i o n ]  s e t s  l i m i t s  o n  
t h e  d u r a t i o n  o f  t h e  h o l d i n g  o f  s e i z e d  p r o p e r t y .  A s  a  g e n e r ­
a l  r u l e ,  a s  t o  p r o p e r t y  u s e d  o r  i n t e n d e d  f o r  u s e  i n  a  c r i m e  
t h a t  i s  m o v a b l e ,  t h e  p e r i o d  o f  h o l d i n g  i s  l i m i t e d  t o  t h e  
e a r l i e r  o f  t h e  s e c u r i n g  o f  a n  o r d e r  o f  f o r f e i t u r e  f r o m  a  
c o u r t  o r  4 8  h o u r s .  T h e  h o l d i n g  r u l e  i s  s u b j e c t  t o  e x ­
c e p t i o n s  t h a t  p e r m i t  l o n g e r  r e t e n t i o n  o f  c e r t a i n  i l l i c i t ­
l y - h e l d  a l c o h o l i c  b e v e r a g e s  a n d  c o n t r o l l e d  s u b s t a n c e s ,  n o r  
d o e s  t h e  h o l d i n g  l i m i t a t i o n  a p p l y  t o  p r o p e r t y  w h o s e  f o r f e i ­
t u r e  i s  p u r s u e d  i n  c o n j u n c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n .

I n  t h e  a d m i n i s t r a t i o n  m e a s u r e ,  SB 3 6 7 ,  a  4 8  h o u r  h o l d i n g  
p e r i o d  i s  l i k e w i s e  s e t  ( s e e  AS 1 7 . 3 0 . 1 0 5 ( a ) ( 2 ) ( C ) )  f o r  p r o ­
p e r t y  o f  t h i s  t y p e .

R E S P O N S I B I L I T Y  TO INVE NTORY AND VALUE S E I Z E D  P R O P E R T Y :

A s  t o  t h e  s e i z e d  p r o p e r t y ,  S S S B  1 9 ' s  p r o p o s e d  AS 1 2 . 3 5 . 2 4 0  
[ I n v e n t o r y  a n d  v a l u a t i o n ]  o u t l i n e s  m i n i m a l  i n v e n t o r y  a n d  

v a l u a t i o n  p r o c e d u r e s  t h a t  t h e  c o m m i s s i o n e r  m u s t  f o l l o w  a f t e r  
o b t a i n i n g  c u s t o d y  o f  t h e  s e i z e d  p r o p e r t y .  I n v e n t o r y  a n d  
v a l u a t i o n  m u s t  o c c u r  w i t h i n  10  d a y s .  T h e  c o m m i s s i o n e r  i s  t o  
i n f o r m  t h e  a t t o r n e y  g e n e r a l  w h o ,  a f t e r  d e t e r m i n i n g  w h e t h e r  
o r  n o t  a  s u c c e s s f u l  f o r f e i t u r e  p r o c e e d i n g  m a y  b e  m a i n t a i n e d ,  
m a y  o r d e r  r e t u r n  o f  t h e  s e i z e d  p r o p e r t y  ( e x c e p t i n g  o n l y  i l ­
l i c i t  c o n t r o l l e d  s u b s t a n c e s ) .

S u b s t a n t i a l l y  t h e  s a m e  p r o c e s s  i s  t o  b e  f o l l o w e d  i n  t h e  i n ­
v e n t o r y  a n d  v a l u a t i o n  p r o v i s i o n s  o f  t h e  a d m i n i s t r a t i o n ' s  
m e a s u r e ,  SB 3 6 7 .  T h e  s a m e  t i m e  l i m i t  a p p l i e s .  S e e  AS 1 7 . -  
3 0 . 1 0 5 ( b )  a n d  ( c ) .
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I n  S S S B  1 9 ,  t h e  f o r f e i t u r e  p r o c e d u r e  i t s e l f  c o m m e n c e s  w i t h  
p r o p o s e d  AS 1 2 . 3 5 . 2 5 0  [ P r o c e e d i n g s ]  a n d  1 2 . 3 5 . 2 6 0  [ N o t i c e ] .

F O R F E I T U R E  A L T E R N A T I V E S :

T h r e e  a l t e r n a t i v e  f o r f e i t u r e  m e t h o d s  a r e  i d e n t i f i e d .  F o r e ­
c l o s u r e  m a y  o c c u r

- -  i n  c o n j u n c t i o n  w i t h  a  c r i m i n a l  p r o c e e d i n g ,  u n d e r  a  
j e o p a r d y  f o r f e i t u r e  m o t i o n ?

-- through the summary administrative proceeding pro­
cess outlined in the bill; and

- -  b y  c o m m e n c e m e n t  o f  a n  i n  r e m  c i v i l  p r o c e e d i n g  u n d e r  
t h e  p r o c e s s  o u t l i n e d  i n  t h e  b i l l .

An exception from these requirements is made for property 
seized under a court order explicitly forfeiting the prop­
erty to the state.

T h e  c o m p a r a b l e  p r o v i s i o n  i n  SB 3 6 7  i s  AS 1 7 . 3 0 . 1 1 5 ( a ) .  T h e  
a d m i n i s t r a t i o n ' s  a l t e r n a t i v e s  i n c l u d e  " f i l i n g  a  m o t i o n  t o  
f o r f e i t  i n  a  . . . c i v i l  p r o c e e d i n g , "  a n  a l t e r n a t i v e  n o t  s e t  
o u t  i n  S S S B  1 9 ,

N O T I C E :

I n  S S S B  1 9 ,  f o r f e i t u r e  i s  p r e d i c a t e d  u p o n  t h e  r e a s o n a b l e  
e f f o r t s  o f  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y ,  o n c e  h a v i n g  
v a l u e d  t h e  p r o p e r t y  s e i z e d ,  t o  d e t e r m i n e  t h e  i d e n t i t y  o f  t h e  
o w n e r  o f  t h e  s e i z e d  p r o p e r t y  a n d  a n y  o t h e r  p e r s o n s  w h o  m a y  
h o l d  a n  i n t e r e s t  i n  t h e  p r o p e r t y .  W i t h i n  t h e  2 0  d a y  p e r i o d  
f o l l o w i n g  t h e  p r o p e r t y ' s  s e i z u r e ,  t h e  c o m m i s s i o n e r  o f  p u b l i c  
s a f e t y  i s  t o  g i v e  a c t u a l  a n d  p u b l i c a t i o n  n o t i c e  t o  t h e  
p a r t i e s  i n d i c a t e d  i n  t h e  m a n n e r  p r e s c r i b e d .

I n  SB 3 6 7 ,  t h e  c o m p a r a b l e  p r o v i s i o n  i s  AS 1 7 . 3 0 . 1 1 1 .  T h e  
a d m i n i s t r a t i o n  e x t e n d s  t h e  n o t i c e  w i n d o w  t o  3 0  d a y s  a f t e r  
s e i z u r e ,  a n d  e s t a b l i s h e s  a  m i n i m u m  v a l u e  o f  t h e  p r o p e r t y  f o r  
w h i c h  t h e  n o t i c e  o f  s e i z u r e  a n d  f o r f e i t u r e  m u s t  b e  g i v e n  a t  
$ 5 0 0 .  A s  w i t h  S S S B  1 9 ,  a c t u a l  n o t i c e  t h a t  i s  i n  c o m p l i a n c e  
w i t h  a p p l i c a b l e  r u l e s  o f  c i v i l  p r o c e d u r e  i s  a u t h o r i z e d .  
H o w e v e r ,  a  d i f f e r e n t  r e q u i r e m e n t  f o r  p u b l i c a t i o n  n o t i c e  a t ­
t a c h e s .  I n  S S S B  1 9 ,  t h e  m a n n e r  o f  p u b l i c a t i o n  n o t i c e  d e ­
p e n d s  o n  t h e  m e t h o d  o f  f o r f e i t u r e  s e l e c t e d .
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A D M I N I S T R A T I V E  F O R F E I T U R E :

B o t h  m e a s u r e s  a u t h o r i z e  a d m i n i s t r a t i v e  o r  s u m m a r y  f o r f e i ­
t u r e .  T h i s  i s ,  a s  G o v e r n o r  C o w p e r ' s  t r a n s m i t t a l  l e t t e r  d e ­
c l a r e s ,  a  c o n c e p t  n e w  t o  c u r r e n t  A l a s k a  l a w .  T h e  p r o c e d u r e s  
a p p l i c a b l e  a r e  o u t l i n e d  i n  a  f a i r  m e a s u r e  o f  d e t a i l ,  e s p e ­
c i a l l y  i n  S S S B  1 9 .  T h e  s c o p e  o f  p e r m i s s i b l e  u s e  o f  a d m i n i s ­
t r a t i v e  f o r f e i t u r e  a n d  t h e  p r o c e d u r e s  a p p l i c a b l e  d i f f e r  b e ­
t w e e n  t h e  t w o  b i l l s .

I n  S S S B  1 9 ,  p r o p o s e d  AS 1 2 . 3 5 . 2 7 0  [ A d m i n i s t r a t i v e  f o r f e i ­
t u r e ]  e s t a b l i s h e s  a  s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o ­
c e s s  a p p l i c a b l e  c o

- -  s e i z e d  p r o p e r t y  o f  a  v a l u e  o f  n o t  m o r e  t h a n  
$ 1 0 0 , 0 0 0 ;  o r

- -  s e i z e d  p r o p e r t y  t h a t  i s  a  c o n v e y a n c e .

U n d e r  y o u r  b i l l ,  t h e r e  i s  n o  o b l i g a t i o n  t o  u s e  t h e  a d m i n i s ­
t r a t i v e  o r  s u m m a r y  p r o c e s s .  T h e  d e c i s i o n  a s  t o  u s e  r e s t s  
w i t h  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  ( w h o  h a s  a t  l e a s t  
n o m i n a l  c u s t o d y  o f  t h e  s e i z e d  i t e m ( s ) ) .  I f  t h e  
c o m m i s s i o n e r  e l e c t s  t o  u s e  t h e  s u m m a r y  a d m i n i s t r a t i v e  
p r o c e s s ,  t h e  c o m m i s s i o n e r  m u s t  g i v e  t h e  p u b l i c a t i o n  n o t i c e  
i n  t h e  m a n n e r  r e q u i r e d  b y  AS  1 2 . 3 5 . 2 7 0 ( b ) .  T h e r e a f t e r ,  a  
p e r s o n  h a v i n g  a n  i n t e r e s t  m u s t  s u b m i t  a  c l a i m  a n d  a  b o n d ,  
c a s h ,  o r  c e r t i f i e d  c h e c k .  I f  t h e  c l a i m  a n d  t h e  b o n d  o r  d e ­
p o s i t  a r e  n o t  f o u n d  s a t i s f a c t o r y ,  t h e  c o m m i s s i o n e r  m a y  a l l o w  
l i m i t e d  a d d i t i o n a l  t i m e  f o r  t h e  c l a i m a n t  t o  m a k e  t h e  c l a i m  
s a t i s f a c t o r y .  I f  f o u n d  s a t i s f a c t o r y ,  t h e  c o m m i s s i o i . e r  m u s t  
p r o m p t l y  c o m m e n c e  a  c i v i l  p r o c e e d i n g  i n  r e m ,  l o o k i n g  t o  t h e  
c o u r t s  t o  o r d e r  f i n a l  d i s p o s i t i o n  o f  t h e  s e i z e d  p r o p e r t y .
I f  f o u n d  n o t  s a t i s f a c t o r y  w i t h i n  t h e  t i m e  a l l o w e d ,  t h e  c o m ­
m i s s i o n e r  m a y ,  a t  t h e  c o n c l u s i o n  o f  t h e  a d m i n i s t r a t i v e  p r o ­
c e e d i n g ,  o r d e r  t h e  p r o p e r t y  f o r f e i t e d .  T h u s ,  a d m i n i s t r a t i v e  
p r o c e e d i n g s  a r e  a v a i l a b l e  f o r  w h a t  t h e  a d m i n i s t r a t i o n  h a s  
d e s c r i b e d  a s  " u n c o n t e s t e d "  f o r e c l o s u r e  p r o c e e d i n g s  o n l y ,  
t h a t  i s ,  w h e n  n o  c l a i m  a g a i n s t  t h e  p r o p e r t y  i s  f o r t h c o m i n g .  
" C o n t e s t e d "  c l a i m s  w o u l d  b e  r e f e r r e d  c o  t h e  j u d i c i a r y .

T h e  a d m i n i s t r a t i o n ’ s  a p p r o a c h ,  s e t  o u t  i n  AS 1 7 . 3 0 . 1 1 7  o f  SB 
3 6 7 ,  d i f f e r s .  U s e  o f  s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  i s  
l i m i t e d  t o  p r o p e r t y  o f  l e s s  t h a n  $ 1 0 0 , 0 0 0  v a l u e ;  t h e r e  i s  n o  
s e p a r a t e  e x c e p t i o n  f o r  c o n v e y a n c e s .  T h e  a l t e r n a t i v e  r e m a i n s  
d i s c r e t i o n a r y ,  b u t  u n d e r  t h e  a d m i n i s t r a t i o n ' s  a p p r o a c h ,  t h e  
d i s c r e t i o n  ( a n d  t h e  p r o c e s s )  b e c o m e  t h e  r e s p o n s i b i l i t y  o f
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t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n . SB 3 6 7  d o e s  n o t  i n c o r ­
p o r a t e  a  b o n d  r e q u i r e m e n t ,  a n d  a u t h o r i z e s  t h e  c o m m i s s i o n e r  
( t h r o u g h  a  h e a r i n g  o f f i c e r )  t o  m a k e  f i n a l  d i s p o s i t i o n  o f  t h e  
s e i z e d  p r o p e r t y  i n  a l l  c a s e s ,  c o n t e s t e d  o r  u n c o n t e s t e d .

I N  REM F O R F E I T U R E :

I n  r e m  i s  t h e  u s u a l  o r  n o r m a l  p r o c e s s  a p p l i c a b l e  t o  t h e  f o r ­
f e i t u r e  o f  s e i z e d  p r o p e r t y .  D o n ' t  b e  p u t  o f f  b y  t h e  t e r m .  
" I n  r e m "  i s  L a t i n  s h o r t h a n d  f o r  " [ a  c i v i l  a c t i o n  a g a i n s t ]  
t h e  t h i n g , "  m e a n i n g  a n  a c t i o n  a g a i n s t ,  i n  t h e  c o n t e x t  o f  a  
f o r f e i t u r e  a c t i o n ,  t h e  o b j e c t ( s )  w h o s e  o w n e r s h i p  i s  t o  b e  
d e t e r m i n e d .

I n  S S S B  1 9 ,  t h e  i n  r e m  f o r f e i t u r e  p r o c e e d i n g  i s  s e t  o u t  i n  
p r o p o s e d  AS 1 2 . 3 5 . 2 8 0  [ I n  t e r n  f o r f e i t u r e ] .  T h e  p r o c e s s  e s ­
s e n t i a l l y  i n v o l v e s  c o u r t  e x a m i n a t i o n  o f  t h e  s t a t e ' s  c l a i m  t o  
f o r f e i t u r e  o f  t h e  s u b j e c t  p r o p e r t y ,  w i t h  t h e  p r o p e r t y  i t s e l f  
a s  t h e  f o c a l  p o i n t  o f  t h e  i n q u i r y .

T h e  s e c t i o n  o u t l i n e s  a p p l i c a b l e  n o t i c e  p r o v i s i o n s ,  t o  b e  
f o l l o w e d  i f  t h e r e  a r e  n o  c o m p a r a b l e  a p p l i c a b l e  p r o v i s i o n s  
a d o p t e d  i n  t h e  s t a t e ' s  r u l e s  o f  c i v i l  p r o c e d u r e .  A 
p r i n c i p a l  p u r p o s e  o f  t h e  n o t i c e  i s  t o  g i v e  a  p e r s o n  c l a i m i n g  
a n  i n t e r e s t  i n  t h e  p r o p e r t y  o p p o r t u n i t y  t o  f i l e  a n  a n s w e r  
a n d  c l a i m  w i t h  t h e  c o u r t .  U n l e s s  d i s p o s e d  o f  i n  a n o t h e r  
m a n n e r ,  o r  s u m m a r i l y  i n  t h e  a b s e n c e  o f  a n y  a n s w e r  a n d  c l a i m ,  
t h e  c o u r t  i s  t o  c o n s i d e r  a n d  d e t e r m i n e  a n y  c l a i m  a n d  a n s w e r .  
S u b s e c t i o n  ( g )  o f  AS 1 2 . 3 5 . 2 8 0  s p e c i f i c a l l y  p r o v i d e s  t h a t  a n  
i n  r e m  p r o c e e d i n g  m a y  b e  h e l d  i n  a b e y a n c e  w h i l e  c r i m i n a l  
p r o c e e d i n g s  a r e  u n d e r t a k e n  a g a i n s t  a  p r o p e r t y  c l a i m a n t .

I n  SB  3 6 7 ,  t h e  i n  r e i n  p r o c e s s  i s  n o t  d e s c r i b e d  i n  t h e  s a m e  
o r d e r  w i t h i n  o n e  s e c t i o n .  F o r  e x a m p l e ,  t h e  n o t i c e  p r o v i s i o n  
( c o m p a r a b l e  t o  S S S B ' s  AS 1 2 . 3 5 . 2 8 0 ( b ) )  r e l i e s  o n  t h e  g e n e r a l  
n o t i c e  p r o v i s i o n  o f  AS 1 7 . 3 0 . 1 1 1 ( b )  a n d  a p p l i c a b l e  c i v i l  
r u l e ,  a n d  t h e  c l a i m  p r o v i s i o n  ( c o m p a r a b l e  t o  S S S B  1 9 ' s  
AS 1 2 . 3 5 . 2 8 0 ( d )  -  ( f ) )  i s  s e t  o u t  i n  p r o p o s e d  AS 1 7 . 3 0 . 1 1 3 .  
On  t h e  o t h e r  h a n d ,  a s  w i l l  b e  n o t e d  l a t e r  i n  t h i s  m e m o ,
SB 3 6 7  p r o v i d e s  m o r e  d e t a i l  w i t h  r e s p e c t  t o  o t h e r  a s p e c t s  o f  
f o r f e i t u r e  p r o c e e d i n g s ,  e s p e c i a l l y  a s  r e g a r d s  s t a n d a r d  a n d  
b u r d e n  o f  p r o o f  a n d  t h e  s c o p e  o f  a  c l a i m a n t ' s  a b i l i t y  t o  
p a r t i c i p a t e  i n  t h e  f o r e c l o s u r e  p r o c e e d i n g s .

L I M I T A T I O N  OF C R IM IN A L  P R O C E E D IN G  AS A D E F E N S E :

Each bill incorporates as a "defense" a roughly similar pro­
vision that, while acknowledging the interrslationshio be-
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tween the in rem proceeding and an associated criminal pro­
secution, is intended to affirm that the proceedings are 
separate, and that the criminal proceeding or prosecution, 
or its outcome, is not dispositive in the in rem proceeding. 
(A "defense" is evidentiary matter interposed by the defen­
dant that must be met and disproved by the prosecution be­
yond a reasonable doubt.) In SSSB 19, that provision is 
AS 12.35.290 [Limitation of defense]. In SB 367, the pro­
vision is AS 17.30.115(e). The language differs--indeed, 
the administration's language covers all proceedings while 
SSSB 19's applies, by its terms, only in in rem proceedings. 
But, since, under SSSB 19, in rem proceedings are used in 
all contested proceedings, the difference may be one more of 
form than of substance.

*  *  *

When forfeiture proceedings are completed, the court enters 
a forfeiture order.

STATUS OF PROPERTY ORDERED FORFEITED:

The administration has advised you, and in his transmittal 
letter Governor Cowper noted to the legislature, that it 
would be well to have a provision that

. . . gives the state a lien creditor preference 
over persons who claim an unperfected security 
interest in property . . . .  [Such a provision 
would be] in response to the Alaska Supreme 
Court's opinion in Fehir v. State, 755 P.2d 1107 
(Alaska 1988), which allows persons with unper­
fected security interests to file a claim for for­
feited property. Drug traffickers are often adept 
at hiding assets or otherwise thwarting forfei­
tures by transferring assets . . . .  Therefore, 
it is appropriate to give the state priority over 
these unknown (i.e. unrecorded) claimants to the 
property, at least to the extent that the state is 
able to recoup its expenses.

The language used differs--indeed, the provision of your 
bill is a little tighter than that proposed by the gover- 
nor--but SSSB 19's AS 12.35.300 and SB 367's AS 17.30.119(f) 
are intended to address this concern.
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REMISSION OR RELIEF:

Recent incidents involving criminal activities aboard ves­
sels without knowledge of the vessel owners pr-ompts inclu­
sion of a remission provision in both bills.*

In SSSB 19, proposed AS 12.35.310 [Remissionl is concerned 
with the property rights and interests of "innocent" owners 
of seised property and of "innocent" third parties having a 
valid security or similar interest in seised properry sub­
ject to forfeiture. The section outlines hew those parties 
may exercise their rights and secure return of the property. 
Property of an innocent owner may not be forfeited if the 
owner, in an administrative or an in rem proceeding, meets 
the burden of proof prescribed in subsection (a) (preponder­
ance of the evidence), while property in which an innocent 
third party has an interest may not be forfeited in one of 
those proceedings if the party having the interest meets the 
burden of proof prescribed in subsection (b) (preponderance 
of the evidence). The approach taken is one of interposing 
a prohibition against forfeiture in those situations.

The comparable provision in the administration's measure 
appears as AS 17.30.121. The administration's approach is 
one of authorizing remission if the claimant meets the stan­
dards established, and requiring the claimant to file an 
answer in a foreclosure proceeding. (SSSB 19 does not ex­
plicitly indicate how the owner or claimant is to indicate 
an interest in the property; filing of a claim or answer is 
presumed, not stated.) The administration's measure also 
makes provision for remission claims based on partial value 
and remission claims involving multiple claimants; these are 
not addressed in SSSB 19.

SALE OF SEIZED PROPERTY:

In SSSB 19, as an alternative to availing oneself of the 
remission claim process, if a party has a claim on seized 
property, the party may petition the court for the proper­
ty's sale. The procedures for sale of the property in 
response to petition are set out in AS 12.35.320 [Sale of 
seized item]. The court may allow that sale if the court 
makes the findings specifically required by subsection (b). 
If sale is allowed and occurs, the proceeds of the proper­
ty's sale are substituted for the property itself the 
object of the forfeiture action.
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On the subject of sale, the administration's measure pro­
vides more detail. AS 17.30.109(b) and (c) authorize*sale 
and substitution of the sale proceeds in further foreclosure 
proceedings. In the administration's measure, the state (as 
well as any claimant) may seek sale, and both parties may 
seek a release of the property. The requirements that mus*- 
be met and the standards that the court must apply in con­
sidering a petition, for sale or release are more explicit; 
all five requirements and standards must be met, including 
the submission of a bond.

DISPOSITION FOLLOWING FORFEITURE:

In SSSB 19, proposed AS 12.35.330 [Disposal upon forfeiture] 
outlines the manner of disposition of seized property. For­
feited a l c o h o H c  beverages are to be transferred to a state 
peace officer „nd destroyed. SSSB 19 makes provision for 
the summary forfeiture of certain plants grown in violation 
of AS 11.71 and AS 17.30. See AS 17.30.115(b), added by 
bill section 6. The holding and disposition by a local 
government of controlled substances that are seized would 
not be authorized.

Except for the handling of alcoholic beverages and con­
trolled substances, under AS 12.35.330, other forfeited 
property is to be returned to the custody of the commission­
er of public safety, who may thereafter order the property 
to be used in law enforcement activities, transferred, or 
sold, with the proceeds of the sale (subject to legislative 
appropriation) made available to cover expenses of the ap­
plicable seizure and forfeiture proceedings, or deposited 
into the state general fund. A key addition is the proposed 
"transfer to a political subdivision" formula, page 10, 
lines 1 0 - 2 2 .

In SB 367, the disposal provisions are set out in AS 17.30.- 
107 and 17.30.123. The provisions are not dissimilar. The 
administration bill requires seizure, summary forfeiture, 
and disposal of controlled substances and imitation con­
trolled substances by the state. All other forfeited pro­
perty is transferable to the commissioner of administration 
for use or sale across a comparable range of options.

k  k  -,V

SB 367 incorporates additional provisions or adds detail as 
to some aspects of the seizure and forfeiture orocess, not
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included in SSSB 19. Among the chief provisions set out in 
SB 367 that are not directly replicated in SSSB 19:

-- an equitable relief provision, AS 17.30.109(a), 
authorizing a court (or a hearing officer in an admin­
istrative proceeding) to provide tor issuance of re­
straining orders and injunctions, principally to pro­
tect property that may be subject to foreclosure;

-- explicit provisions, set out in AS 17.30.- 
115(b), describing the burden of proof that the state 
must bear in trying to secure a forfeiture order, and 
establishing the means bv which a prime facie case may 
be made (shifting the burden of proof to any claimants) 
based on a criminal conviction or grand jury indict­
ment ;

-- more specific direction, given by AS i 7.30.- 
119(a), that mandates forfeiture (subject to remission) 
and specifies what must be contained within a forfei­
ture order;

-- authority, under AS 17.30.119(b), to claim ex­
emptions from the forfeiture order under the state's 
Exemptions Act;

-- a duty, imposed by AS 17.30.119(c), on a person 
"who causes property to be subject to forfeiture" to 
pay certain expenses related to the property;

-- a provision, AS 17.30.119(d), spelling out what 
must be incorporated into the forfeiture order; and

-- authority, given by AS 17.30.105(d), for a per­
son claiming an exemption under AS 17.30.119(b) to 
petition for court for use of the exempted property 
while forfeiture procedures are pending.

Some or all of these might be considered for inclusion in 
SSSB 19.

The subject remaining to be discussed involves the v-espec- 
tive approaches taken to identify property subject to sei­
zure and forfeiture.
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In SSSB 19, bill section 5, an amendment of AS 17.30.110, 
identifies controlled substance-related property that may be 
forfeited. In SB 367, th- t list appears in proposed AS 17.- 
30.103. The list in SB 367 is more encompassing; it also 
authorizes, as Governor Cowper's transmittal letter notes, 
forfeiture of property "traceable" to illegal activity. 
Briefly:

-- In SSSE 19, the controlled substances are for­
feitable. In SB 367, AS 17.30.107 makes controlled 
substances summarily forfeitable.

-- In SSSB 19, "property," including raw materials 
incorporated into controlled substances, used in con­
junction with illicit activity involving the controlled 
substance if that illicit activity is a felony is 
forfeitable. In SB 367, while there is a reference to 
forfeiture of raw materials, thert is no directly paral­
lel provision, but the general reference to "property" 
set out in proponed AS 17.30.103(b) might be read to 
embrace the same items.

-- SSSB 19 authorizes forfeiture of containers for 
drugs; SB 367 has no directly parallel provision, but, 
again, the general provision applicable to "property" 
in AS 17.30.103(b) would appear to apply.

-- Both bills make provision for forfeiture of 
conveyances or vehicles used in felony offenses.

-- Both incorporate reference to forfeiture of 
books, records, equipment, and data.

-- Both make provision for forfeiture of money, 
securities, and negotiable instruments.

-- Both bills authorize forfeiture of firearms 
(SSSB 19 retains a concealed weapon requirement; SB 367 
eliminates that contingency); only SB 367 explicitly 
authorizes forfeiture of explosives and weapons.

-- SSSB 19 specifically identifies as forfeitable 
any real property that is involved in the commission of 
a felony offense; SB 367 does not enumerate this, and 
the governor's tvansmittal letter specifically notes 
ids omission.
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In SSSB 19, six bill sections apply the seizure and forfei­
ture procedures to specific types of property to which state 
law currently specifically authorizes a seizure and forfei­
ture provision:

Bill sections 2 and 3 treat with alcoholic beverages and 
related property, a subject not covered in SB 367.

Bill sections 4 - 7  identify forfeitable property used in 
violation of laws applicable to controlled substances and 
imitation controlled substances, for which there are related 
provisions in SB 367.

J C : gc 
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SENATE D I L L  NO.  367 

I N  THE LEG I SLATURE  OF THE STATE OF ALASKA 

S IXTEENTH LE G I SLAT UR E  - SECOND S E SS IO N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  f o r f e i t u r e  a a  a  r e s u l t  o f  v i o l a t ­

i n g  s t a t e  d r u g  l a w s . "

8 BE I T  ENACTED BY THE LEG I S LAT URE  OF THE STATE OF ALASKA:

9 *  S e c t i o n  I .  AS 17.30 i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

S e c .  17 .30 .103.  PROPERTY SUBJECT  TO F O R F E I T U R E .  ( a )  I n  a d d i ­

t i o n  t o  a  c o n t r o l l e d  s u b s t a n c e  o r  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e  t h a t  

i s  m a n u f a c t u r e d ,  d e l i v e r e d ,  p o s s e s s e d ,  c o n c e a l e d ,  s t o r e d ,  a c q u i r e d ,  o r  

t r a n s p o r t e d  i n  v i o l a t i o n  o f  AS 11.71 o r  AS 11 .73 ,  t h e  f o l l o w i n g  p r o p ­

e r t y  i s  a l s o  s u b j e c t  t o  f o r f e i t u r e  t o  t h e  s t a t e  i f  u s e d ,  o r  i n t e n d e d  

Co b e  u s e d ,  t o  m a n u f a c t u r e ,  d e l i v e r ,  p o s s e s s ,  c o n c e a l ,  s t o r e ,  a c q u i r e ,  

o r  t r a n s p o r t  a  c o n t r o l l e d  s u b s t a n c e  o r  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e  

i n  v i o l a t i o n  o f  AS 11.71 o r  AS 11 .73 :

( 1 ) f i r e a r m s ,  e x p l o s i v e s ,  o r  w e a p o n s  o f  a n y  t y p e ;

( 2 ) m o n e y ,  s e c u r i t i e s ,  n e g o t i a b l e  i n s t r u m e n t s ,  o r  a n y t h i n g  

o f  v a l u e ,  w h e t h e r  t a n g i b l e  o r  i n t a n g i b l e ,  s e c u r e d  o r  u n s e c u r e d ,  e x ­

c l u d i n g  r e a l  p r o p e r t y ;

(3)  r a w  m a t e r i a l s ,  c h e m i c a l s ,  p h a r m a c e u t i c a l s ,  o r  a n y t h i n g ,  

i n c l u d i n g  p l a n t s  o r  o t h e r  l i v i n g  o r g a n i s m s ,  f r o m  w h i c h  c o n t r o l l e d  

s u b s t a n c e s  m i g h t  b e  d e r i v e d ;

(4 )  b o o k s ,  r e c o r d s ,  t a p e s ,  f o r m u l a s ,  r e s e a r c h  p a p e r s ,  a n d  

e q u i p m e n t  o f  a n y  t y p e ,  i n c l u d i n g  d a t a  p r o c e s s i n g  o r  o t h e r  e l e c t r o n i c  

e q u i p m e n t ;  a n d

(5)  a i r c r a f t ,  v e h i c l e s ,  v e s s e l s ,  a n d  c o n v e y a n c e s  o f  a n y  

t y p e ,  i f  t h e  c r i m e  c o i i u n i t t e d ,  s o l i c i t e d ,  o r  a t t e m p t e d  i s  a  f e l o n y
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