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tion under_the First Amendment.
must |rst ter ? whetner

lag consti-

Jt?ten %?( Sre %Eolngo%dac? mittin
hrm to voke the First APnen me
IS convrctron

fh o e S |

105 L Ed 2d

2727 .(1974). If his copduct was ex
ressn(/ V\)enext ecroew ether tﬁ
IQn 1S related to t

s i i, o
§ g%éi }Fe%e &1 aS a8§ 84(:t
the ]States re Hlatron IF r%t re%lateg
to expre sron en the gss strlnr%enci

fandard \We annQ nce& IF&'[IOI’IS <

tates v Brien for r
non ﬁmmgnrcaltrve con c7t géntro Esd
E%E(; 96%3 Ifrt |s
are outsr e of OBrien3 test, an we
Ftust as] whether this jnferest ustr-
dwsons convrctrg H
more demanding  standar See

Because the piosecutor’s closingnot object to this |nstruct|on at trial, and

20

argumenlt served that Johnson had led the
protestors in chants denouncing the flag while
it burned, Johnson suggests that he may have
been convicted for uttering critical words
rather than for burnrnri the fIa? Brief for
Res ondent 33-34, He relies on Street v New

394 US 576, 578, 22 L Ed 2d 572, 89.S
Ct P15t (1969), in which we reversed a convic-
tion obtained under a New York statute that
?rohrbrted publicly defying or casting con-
empt on the flag” "either by words or act”
because we were”persuaded “that the defen-
dant m Uy have been convicted for his words
alone. Unlike the law we faced in Street,
however, the Texas flag-desecration statute
does not on its face pfrmrt convrctron for
remarks critical of the fa& as Johnson h|m
self admrts See Brigf for esFondent 4. N
was the Jury in this case told that it could
convrct Jo nson of flag desecration if if ?
(Tgn that he had uttered words critical of the
J(; and its re erents

hnson em hasizes, though,_that the | Jurg/
was, Instructec —accordrn f0 ‘Texas’ law
arties—that " 'a person |s criminally respon-
ible for an offens committed b}/ the conduct
of another if acting with Intent to promote or
assist the commission of the offense, he solic-
its %courages directs, aids, or attempts fo
aid the other person to commit the offense.’”
Briet for Respondent 2, n 2, quoting 1 Record
49, The State offered thrs instruction because
Johnson's defense was that he was not the
person who had burned the flag. Johnson did
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although he chaIIenge |ton |rect r?f
did so"only on the ground thnt there Was
Insufficient”evidence to sup‘)ort it. 706, SW2d
120 124 (Tex App tis onIy |n thrs
Court tha Johnson has, ant;lﬁed th att e law-
gartres mstructron mrg ave led th e#u
to ntvrc% (rjmﬂt;or t|s word saonrta Eveni e
were to find that this argument is proper
raised here, however, we v%ou 3 conclﬁdeptha>t
it has no merit |n these circumstances. The
Instruction would not have permitted a con-
viction merely for the pejorative nature of
Johnson’s words, and those' words them?elves
d not encoura%e the burnrng of th e a as
t e_instruction Seems to require, Given t e
additional fact that "the bulk of the St a te’s
ar?ument Was premised on Joh nson’s CUP
as a sole actor,” we find It too
unlikely that the Jur convrcted Johnson. on
the basrs of this alferriative theory to consider
reversmg his conviction on this ground.

(L] ] Although Johnson has rajsed
facral en e to" Texas' flog-desecrition
statute, we ch oose fo resolve this case ol ‘he
basis of his claim that the statute as app ed
to him vrolfltes the First Amenpdment. Secu. a
42.09 requ ates only physical conduct wrth
respect to the flag, not the written or spoken
word, and although one violates the statute
onI% if one "knows" that one’s p h*srcal treat-
t of the flag "will seriously offend one or
more persons |ikely to observeor discover his
action,” Tex Pinal”Code Ann §42.09(b) (1989),
this fact does not necessarily mean that the
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nee, S at 411, d 2d nized the expressjve pature of stu-
gBS 84 Sh%pt 727, Ah |r SSEbI|I ents’ weannp fS l)lacF arm and? to
s that tate’s asserte Int re R}rotest American mi Lt |nvo ve

F sim M not Implicateq on these ent In |etna ”2:
cts, and in that ventt e |ntere OIHf s_Inde en ent ommunlt

t
rops out Pt e picture, See é Sgn OF
AL 513%9?? 3*‘?@'5?%%9&33?@
fthgsh Fit a%'r? pment. Mprall Tegeton, 04D v Lousigng %sc
egc ave on]% ©cog- ?] Al !
t A e o 12 of the wearln aOJrar{]na%ﬂ;
Bf the Spoxen OrW' ”e%?gw 80? entatlo cntlclzm Ame ican In-

at an a paren g?lrg ess vanetx Enen In. g chacnt v
con can aneled " 'speec |te States, 39 20 LE
w e evgr the $erson e ga C?n |nt e 44 90§ Ct 1555 81389 and o

|cket|n about net 0
gﬁnl ct mE?m s there XPLess ?:ood ees y

“e” 1;“3%4 ?ey s 28

upr
p%‘{:t ma ?n(\e/e S?L(J: C|ent ﬁ% tue OhIO 3
ments of co un t|ont It A%a C

‘wn the SO 0 T %67% éds 2d % 0%635
Fourteent mgn& penc
supra27at ,4ULEd 20 8429 Espeual dy ioertlnent to this ¢ aﬁ

are our. decisions reco nmgg te

In deC|d|n whethe artlcular ommunlcz}‘lve natureo condlct re
conduct g es su |c|e commu- aﬂs Attaching a #)eace
nlcatlv ements to ang the EIFS'[ % a% (?ngﬁ S p% (a:t

men ent info. play,” we have 409410, 4] L
asked Wf er 'fa]n’inte nt to convey 2727: salutin thef B rne e, 319
enPartlc SCt

Zhe her'i Yykehf ?1?8 1493,20\L 674 angi aying a
u r?ée%tegé d[ at ttbgse Vsﬁggslvwg c? %@ re fag Strom e%?\:lS alfscﬁn%aﬁ%g
}ter under%

S, at 410411 41 L E 2d842 ﬁg I?
9 S Ct 2127. Hence, we have recog- held, all may find
statute applies only to expressive cond t courts' interpretations of the statute pre
rotectetii %g(t nPl t menefmen u% cludes the 8035|b|||t¥ that such a pergon
Go would be prosecuted Tor flag desecration. Be-
9 S t 24 3197 Itb J concurnn% caus the prosecutlon ofa person who had not
judgment) (st tutg', pr ronibiting “conte - 1(=}aged in expressive conduct would pose a
U™ Treatment of f 0 efcOMpasses 0” erent case, and because we are capable of
presswe Cé)ndUCt IA hred hon mi for dlsposmg of this case on narrower ([]rounds
exanWa(tathlrsa%onJ a H?k” tto of’fnen o ers we addréss only Johnson’s claim that §42.09
% yet have o 3/ ressing any 5 apPhed to political expression like his vio-
itea;Y Reither e lan uage S0F the 'Texas lates the First Amendment.
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Frrst Amendment See also Smit d12 v

60guen
1974) ite, J.

?oncurnnde rT|]n )J ud menR trgatrrrtlg

Rggts ﬂrnﬁ va sewrt/mt el

eat IS expressrve con

have had little d\rffrculty |dent|fy|n

nI expressi e eemené in conduc

re atrng t% a]qes should not be sur-

Pnsrn The purpose 0 a na

onal fad IS to erve sasly

our country, It Is, one m %t Str%

theo (ev iSible Fwanrfe tati

hundre yearso tron oo t1242

SC
ﬁoehn ulst, J di issent ing). Thus,
ave observed:

he flag s ute is a form of ut-
t rance. olism is a primitive
ut effectrve a}/ of communrcat
0.loeas. The use of an emblem
or fla to S mbolrze some S stem
nstit |?n nrrer ona r%/
a s jort cut fram min

Causes and natrons Po |t|cal P

fies,
dy

We

ﬂgoulpS S gﬁsto nit th tECC eSI
el

followings to af
ner, a color 0 esr%n arnette
supra, at 632, 87 L
Ct'1178,147 ALR 674,
Pre ant with _expressive %Qntent
srea]drly srgonrfres IS Na
tron s es the Combination of let-

ters found In "America.”

hve not auhomatrcally con-
ﬂ wever, that any -action
taken with respect to ouf flag, Is
expressive. | nstead In characten in
such action f%r First Amen men
ur 0ses,. We have . considered
ontext |n WhICh it occurred

ence, for example, we emp asrzed
%Pat Spence’s tap?ng (\]r¥e a peace sign

105 L Ed 2d

to his flog was "rou simultane-
lc;us wrtl?gB congetde df tri %ered
the amornrncur

ent e fraged
(f 822 & ha concededa

sgnnﬂton

efice's conduct was a
cq m nicafion, and Wwe
raatat e e
100 L Ed o 8 S G ot

Clt{] | The State of T xus conceded
for pUrposes 0 sora arqu ent In
thrs case that Jo nsons
ex re sive conduct, T Ar 4
this concessron seems to us as
ru dent eﬁs] was - Was md]tons In
gﬁnﬁ Johnson bu mer|-
ag as art s the cul-
mination ||c emonstra
tront at corncrd with the conven
of the. Republican
o o g o
B trca nature IX ﬁné conduch a)s/
oth Intentiona ove
ap arent At hrs tr aI nson

|'] P%,‘V\% f%reasons or urnin

menca
s burntd as onaId gg
was bernﬁ renominateg as Presi
a ore powerfu statement of
m alic spe

. whether you agree
ith 1t o not cou nt Have feen
made at that time, |

S ust
oot o
cord 656, In these crr]cur? tances

ol v%

Johnsons hurnin

con UCt ? ICIEN [YI
emen mmu Icat on enceS

X]f d2 to |mp||'cate the " First
mendment.

m
[4] The Government generally has
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a. freer hand in restricting expres-
SIve conduct than It ﬁnas u%J res rict-
|n%t e wrrtten or Spo en word, See
rien, 391 US at 376-377, 20 LEd
2d 672.'88'S Ct 1 673, Clark v Com-
munity for Creatrve Non-Violence
468 US 288, 293 82 L Ed 2d LS|, 104
S Ct 3065 (1984); Dallas v Star |n
90 US 7 -
1msauM%% nmrm
Oowevfer proscn e artlcul con
uct because It has expressive ele-

ments hat mignt be termed the
more generalized uar?(ntee of free-
dom 0 ex ression” mal es the com-

munrcatrve nature oj ¢ n duct an In-
ade uate basis for Sin |n out that
con uct for proscriptign. A aw di-
rected at the com unrcatlve nature
o{ condur(]:t rtnuﬁ: b|ke atl?wd Erectﬁd
at speech itself, be justifie e
subs@antla howrn of need thgt the
First Amendment requires.’

mun| or Creatrve Non- V|oIence v

Aéo DC 19, 55-56, 703
F2d 586 622-673 (1983) SScalla J.,
drssentrn%; rev’

stb nora. Clark v
Community for Creatlve Non-Vio-
lence, 468°US 283, 82 1.
104 S Ct 3065 %9843 (emphasis n
original). |t is, in short, not simpl
the” verbal or' nonverbal nature
the expressmn but the governmen
51 interest P]take that _helps to
etermine whether Ia restrrctron on
that expression Is valid

Thus, aIthough We have reco
nized that wherg " ‘speech’ and 'nop-
ﬁeech elements are combined In
the same course of conduct, a ?Uffl
cientl Port nt overnmenta
terest” in ating the nonspeech
element can ustrfy Incidental limita-
tions oil First Amendment free
doms,” OBrien, su&ra at 376,
Ed 2d 672, 88'S Ct 1673, we have

P g AL LE02

limited the applicability of O'Brien’s
relatively lenient stan ard to those
Cases |n which "the governmenta
Interest is unrelated to, the suopres—

sion of free ex ressmn 377
2%oLS ence 418 U at 16n38 %
L Ed2d 842 9% S Ct 2727 In sa -

mg MOrEOVer, tat OBrrens test

the Iafst ana r%/srs is lttle, fang
drfferent om the stand ar d
to time fr ace, or manner re tric-

tions,” Cl suraa
8 p Wehve

ﬁgh? ]htetP4 the re uuement that
i vernmental nterest In . ques-
tion be unconnecte to expression in
order to come under OBrien’s less
demanding rule.

1c] In order to declde whether
P nens test apPJres e[]e there-
ore we must declde whether Texas
has asserted an interest In support
ofJohnsons conviction that IS unre-
[ated to the_ élp[%ressmn of ex res-
sion. I vve find that an mtere S-
serte ey the State 1s simply not
icated on the facts before s, we
e oL sk nether Obiriens fs

| u
pp TR P AT
Stat oﬁ%rs two se arate Interests to
justl |s convctlon prevenung

reaches. o t e eace aﬁn preserv
\mho o na on-

Ing the
%d atronal un|

t at t e first Interest | not |mﬁ]
cated on this record and that the
second s related to the suppression
of expression.

[1d
es reventing breaches of the

53] Texas, cIarms that its inter-
peace justifies Jonhnson’s conV|ct|on
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for ro%P desecra on4 However, no cipnl ' functlon of free speech under

disturb ace actua our sgstem of overnm nt IS to In-

occurre OI' t rea en {0 OCC vite Sé)lh Indeed . Dest

cause Jo ns urnin serve It %Q e when it In-
it

Aug %% e St t str ssest Lices. afcon |t| n.of unrest,. creates
STu t| havior %t rotes ors Issatisfaction  with con ttonf as
\ ?tr march. toward

they are. or.even stir
a mltst at fﬁr gcetﬂulogreerac 8’ ttPe/ % ;i Qrermmleﬂ]om 6% §g§

4 93

eace occurred at the time of the S oulsia %

f urn(l;n or Ib}l resonetote é& 11 LEolzlaXYi ggSCt
urnm% o] at 3. The S(tiates % H er v omes

@En n the rrotestors ISOr- 0

aSIfc’lons riof to arriying at 9 do , S 733
e i Lol § i
i R g

S
Ct 1
ms nc v
tur ance oft e peace was a ﬁ% 5%8 0 L
both t at

71H

F g &g e
actleo/o t(r)tcgzoo eredsb COtrt]eugtate at ot]id |n eed to
osowteralonto on fitis the s ersonlontat

hs aclions wies { t) ng |ves offense, 1hat Conse uence s 3
several persons ch aﬁ erl- Feason for ac ng It consti ut|o
Oétsgg nded by the flag-burning. rotec Pacitica OU(P
The States osition, theréafore, t8e7\§ens J and fgmi opgtéorgrtr)](%
fhat tekes serlous offese  partic- tan Ansay reea e o e G
[ expression is neces artg/ elyfo 1aln oI tfon AL
ISturh the_ peace a he g dlsagr eaDlenass il DrOvVO ¢

reSSI ma ro |te on this

basi E?Bur p¥ecedgnts not ounte Vilence .
nance such Presumgtl% Thus, we_have not mp rﬂttted the
contrary, they ecognize that a prln Government to assume that every
4, L b] Relying on our decision in Boos v Johyson'B theory may overread Boos insofar
Barry, 485°US 312,99 L Ed 2d 333, 108 Sa a5 It su %ests that “a desire, to Ipr vent a
115 (1988), Johnson argues that_this state violent aldience reaction is "related to ex-
interest is related to the’ suppression of free  pression” in the same way that a desire t0
expression within _ihe meaning of United revené an audience from’ being offeng
States v O'Brien, 391 US 367, 20°L Ed 2d 672, "related to expression.” Because We find t at
88 |S Ct 1673 (1968)ﬂ H% reasonsfthatd tBe the Steaatges .'s”tﬁBetSt. In Igggtve%ntgrt]g ttg]reeachfeasC tgf
violent reaction” to Tlag-bumings feare
Texas wold be the rewult of e messagh hh ver, we need not venture further into
conve¥ed by.them, ind that this fact connects IS ared.
the State's interest io the suppression of e- 5 There is, of course, a tension hetween
pression. Brief for Respondent 12, n 11 This  this arqument and the State’s claim hat one
View has found some_favor_in the lower nged ot actuaﬂ cause serious offense i

courts. See Monroe v State Court of Fulton qrder to violate 342.09. See Brief for Peti-
County, 739 F2d 568, b/4575 (CAIL 1984).  {loner 4
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ex ressmn of BroY]ocattve idea will Amendment forblds a State to
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We thys conclude thatt e State’s fe We are thus outsﬂe
mteiest In mal ta|n|1ngt ?{Igtmt OBnenstest altogether.
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tates interest |n reserving th
as a sl}/mbo ationhood an
na anal unity justities  Johnson's
conviction.

Spence, "wle are
con]f??nteﬁvntq spcase of [pJose
ton rteex ression, of an |ea

activi and . accor

We must xamlne (oa tb-
care the interests a van e L}/

N
EXetl me@k d% ;a;tplplf{tt |ts p[galec2 ;

2, US Ct 0nnson Was not,
we adol rosecute or t e expres-
sion 0

|ea he 0Se-
ute S‘t ssmn 1o,f@aEsatls-
actlon wit the |C|e 0 thscoun-

tl’fy Xession t ated at 1' e core
OU |rst men ment vaus ee

supra, at
§ % %QS 1157 Fns_)ég
S Ct 2495 (1989).
Moreo er, Johnson pro ecu
bcaus e knew that g |t|ca
char eaf ress| oH qu ébau
tou e urned
as a means ‘f? osm
e

r to n
not have f HVIC
ag desecration under this exas

6. Cf. Smith v Go uen 415 US, at 590-591,
39 L Ed 2d S05, %4 42 (Blackman, J.,
dissenting) (empha5|2|ng that lower court ap-

eared t0 hﬁve construed stat stat te s0 a?

0 protect sma |nte%nt 0 t ag in al
cucumstances 97-5 Ed 2d
05, % S Ct 1242 Rehnqwst J dlssentlng)

same

7. [1g, 7] Texas suggests that Johnsons
conwctlon did not %e pen %n the onlookers’
reaction to the flag-burning because 842.09 is
violated onP/ when a person physically mI?
treats the flag In a way that he knows will
seriously offend one or more persons ItkeI to

observe”or discover his_action.”

Code Ann 842.09(b) (1969) (empha5|s added%
“Tne _serious offense” language of the sta
ute." Texas ar?ues “refers to-an_individual's
intent and to the manner in which the con-

105 L Ed 2d

Iaw federal law designates burnin
? e pre e[]re means of dis oag?

ag en |t| In suc ?
t|on that ié aonger a tt|n§
g U 8%% 3% I
Texa uarre t
means o cg]sposa nef et|-
tioner 45. The exas aw IS t us not
almed at 1joro]tectg g ysical In-
g/ % circum-
ces, . but |s esl ned Insfead to
rotect |tI X against |m rments
at would cause serl us ense
others. exas concedes as
"Section 4 reac es on ose
vere act [p sical a
carried out | awa to e
o nswe h saute an sm
ﬁ % oWIn that |s
fmlstreat entt at 1S nb
i o )
tg/t?ual (? 4X
Whether. Johnson’s treat-
tof'Ei thg ?fa Jlaied Texas ?aw
tus depende nt ke g/commu-
nicative |mBac 0 h|s Xpressive
con uct.7 O C|s|on |n Vv

supra sustatth re-
StI’IC jon JO nson’s expression Is

duct is effectuated, not to the reaction of the
crowd.” Brief for Petitioner 44. I the statute
were aimed on rf( at.the actor’s intent and not
at the commuriicative impact of Jus actions,
however, there would be ittle reason for the
Iaw to be tn%%ered on %/ when an audience is
resen At Johnson’s trial,
|ndee cte itself seems not 10 have 6een
the dlstlnctlon hetween knowledge and actual
comm F]catt e im act hat |} I oW stres es: It
Prove eme t of nowedge y. offering
etesilmonyo grsons who had in fact been
senous offende Johnsons conduct. Id.,
n any event, we find the distinction
between Texas statute and one dependent on
actual audience reaction too gre ou to be of
constttutlonal significance. Both kinds of stat-
utes clearly are aimed at protecting onlookers
from being offended by the ideas expressed by
the prohibited activity,
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content-based. In vve con |d reserving. the fl symbol of
ere tfte con '[I]'[ Booal Ratlonhogd and n tlona % sur-

rohibi Fu spla of an vives this close gnalysis. . Quoting, ex:
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9 é j%) % referen
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Texas argues that its interest in fore may e prohi |ted

8. Our inquiry s, of course, hounded by the ing, protecting, avowing or prohibiting, an
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flame by bowing their heads. Few would
doubt that a protester who extinguishes the
fIame has desecrated the gravesite, regardless
of whether he Prefaces that act with a speech
explaining that his purpose is to express deep
admiration or unmitigated scorn for the late
President, erewrse few would claim that the
Protester who hows_his head has desecrated
he gravesite, even if he make clear that his
purpose is to show disrespect. In such a "-ase,
as In a flag burning case, the prohibition
against desecration has absolutely nothing to
do with the content of the message that the
symbolic speech is intended to convey.



Emblems, Insignia and N ames 18 USCS 8700

1972. Act July 11, 1972, P. L. 92-347, §3(c), 86 Stat. 459, added item
715.

1973. Act Nov. 3, 1973, P. L. 93-147, § 1(b), 87 Stat. 555, substituted
ittm 712 for former item 712, which read: “Misuse of names by
collecting agencies or private detective agencies to indicate Federal
agency”.

1974, Act June 22, 1974, P. L, 93-318, &8, 88 Stat. 245, added item
711a.

i

&00. Desecration of tjie flag of the United States; penalties

@  \Whoever kno_wing(ljy casts contempt upon_any flag% of the United States
Mby publicly mutilating, “defacing, defiling, burnmg, or trampling upon it
W shall be glr}%d not more than $1,000 or imprisoned for not more™than one

year, or both.

5ff(b) The term “fIa? of the United States” as used in this section, shall

Include any flag, standard, colors, ensign, or any picture or representation
Mof either, or of any part or parts of either, made of any substance or
“represented on any substance, of any size eV|dent_I%/ Ci)urportmgf; to be either

ofsaid flag, standard, colors, or ensign of the Unifed States of America, or
Sl picture or a representation of either, upon which shall be shown the
J$.colors, the stars and the stripes, in an% number of either thereof, or of any
spart or parts of either, by which the average person seeing the same

ithout deliberation may hélieve the same to represent the flag, standards,
O/ocgl_ors, or ensign of the United States of America.

£I(c) Nothing in this section shall be construed as indicating an intent on the
£part of Congress to deprive any State, territory, possession, or the Com-
“monwealth of Puerto Rico of jurisdiction over any offense over which it
MAbuld have jurisdiction in the dbsence of this section. CR

?,(Added July 5, 1968, P. L. 90-381, § 1, 82 Stat. 291.)

CROSS REFERENCES

f. - Penalty for mutilation or use offIaSg for advertising purposes, 4 USCS § 3.
jf: i United States defined, 18 USCS § 5.
p i Use of official insignia, 18 USCS § 701.

Use of great seal of the United States, 18 USCS § 713.

K RESEARCH GUIDE

Annotations:

Constitutionality of statutes, ordinances, or administrative provisions
?rohlbltlng definance, disrespect, mutilation, or misuse of American
lag. 22 L Ed 2d 972.

Whnt constitutes violation of flag desecration statutes. 41 ALR3d 502.
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Art. 250 DESECRATION § 250.9

_ The offensive-utterance aspect of Section 250.S obvious,

implicates constitutional concerns. On the one hand, it
could be argued that the state's authority to suppress dis-
ruptive speech ought to be broader than it might otherwise
be because of the need to balance the actor’s freedom of
speech against the equally cherished freedoms of those who
are meetl_n%. The guarantees of free exercise of religion
and the H? t to assemble and petition for redress of griev-
ances would be rendered meaningless if outsiders could dis-
rupt and prevent meetings devoted io those purposes.I’ On
the ether hand, it seems exceedingly doubtful that the state
can prohibit speech in a public placé merely because its con-
tent would outrage the sensibilities of Persons there assem-
bled. Insofar as this section purpaorts to reach beyond con-
duct that is itself disorderly to punish offensive communica-
tion, its constitutionality must be judged doubtful.10 The
better course may be to rely on disorderly conduct statutes
to reach persons'who prevent the meeting from going for-
ward and to deal with persons who merely say objectionable
th_m%_s by etjectlon. Perhaps because of doubfs asto its con-
stitutionality, only a few states have adoptea provisions de-
rived from this aspect of the Model Code offense.1l

§ 250.9  Desecration of V.nerated Objects *

A person commits a misdemeanor if he purposely desecrates
any public monument or structure, or place of worship or burial,
or If he purposely desecrates the national f!a? or any other ob%e_ct
of veneration by the public or a substantial segment thereof in
any public place. “Desecrate” means defacing, damaging, pol-
lufing or otherwise physically mistreating in a way that the actor
knows will outrage the sensibilities of persons likely to observe
or discover his action.

™See In re Kay. 1 Cal.3d 930, 83 Cal.Rptr. 686, 464 P.2d 142 (1970).

16 For a detailed discussion of constitutional precedents regarding the pun-
ishment of offensive speech, see Section 250.2 Comment 4 supra.

11£. g., Ariz. § 13-2904(3); Colo. § 18-9-108(1); Ky. § 525.150(1); N.J.
§ 2C:33-8; Ohio § 2917.12(A)(2); Tex. § 42.05(a); Utah § 76-9-103(1).

*History. Presented to the Institute as Section 250.4 of Tentative Draft
No. 13 and considered at the May 1961 meeting. See ALI Proceedings 203-
04 (1961). Approved by the Institute at the May 1961 meeting. See ALI
Proceedings 204 (1961). Presented again to the Institute in the Proposed Of-
ficial Draft and again approved at the May 1962 meeting. See ALI Proceed-
ings 226-27 (1962). Detailed commentary was originally included in Tenta-
tive Draft No. 13 at 39 (1961).
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§ 250.8 OFFENSES AGAINST PUBLIC ORDER  Art. 250

Several states have enacted statutes that follow closely
this aspect of the Model Code offense.1l Colorado altered
the formulation to proscribe only those acts that signifi-
cantly obstruct or interfere with”a meeting.2 Most revi-
sions, however, continue to punish disruption of a meeting
under disorderfy conduct provisions.2

(b)  Offensive Utterance. Section 250.8 also applies to
one who, with purpose to prevent or disrupt a lawful meet-
ing, "makes any utterance, gesture or display designed to
outrage the sensibilities of the group." The import of this
grovmon i best revealed by comparison to Section 250.-

(l? (b) of the Model Code, which declares guilty of disor-
derly conduct one who "makes unreasonable noise or offen-
sively coarse utterance, gesture or display, or addresses abu-
sive ‘language to any Joerson_ present,” ~ In addition to in-
creasing the authorized sanction for disruptive conduct, Sec-
tion 250.8 extends liability to an offensive utterance that
IS not unreasonably loud,” especially coarse, or personally
abusive. ExampleS might include ‘atheistic speeches to a
meeting of the devout, anti-Irish taunts to a St. Patrick’s
Day gathering, or any other statements designed to flout
the sentiments of a lawful gathering so outrageously as to
sup{)ort an inference of a purpose to disrupt. ~ It is impor-
tant to emphasize that not every disturbance or interruption
is condemned. The actor must have a purﬁose to prevent or
obstruct the proceedings. This means that Section 250.8
would not reach some violations of decorum that have been
punished under existing statutes—e. g., smoking a cigar and
wearmg one’s hat at a Salvation Army service after a re-
quest to desist.4 In such situations, reliance would be
placed on the right to eject the unwelcome person, with
prosecution for assault or disorderly conduct it he resisted.

11See, €. g., Ind. § 35-45-1-3; lowa § 723.4; Ky. § 525.150; N.J. § 2C:33-8;
Ohio § 2917.12; Pa. tit. 18, § 5508; Utah § 76-9-103; Wash. § 9A.84.030.

12Colo. § 18-9-108.

12See, € g, Ala. § 13A-11-7(a)(4); Ariz. § 13-2904(A)(4); Ark. § 41-2908
(I)(d); Conn. § 53a-182(a)(4); Del. tit. 11, § 1301(l)(c); Kan. § 21-4101(b);
N.Y. § 240.20(4); Ore. § 166.025(d); S.D. § 22-13-1(3); Tex. § 42.05.

14 Hull v. Sta'\ 120 Ind. 153, 22 N.E. 117 (1889); c/. Hunt v. State, 3 Tex.
App. 116 (1877) (conviction for cracking and eating nuts during religious
services); Friedlander v. State, 7 Tex.App. 204 (1879) (laughing, talking, and
groaning during religious services and a prayer). See also Douglass v. Bar-
ber, 18 R.l. 459, 28 A. 805 (1894) (locking school door); Winnard v. State, 30
S.W. 555 (Tex.Crim.App,1895) (causing dog to go yelping into church).
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§ 250.9 OFFENSES AGAINST PUBLIC ORDER  Art. 250

Comment f

1. Background. Section 250.9 deals with the purposeful des-
ecration of venerated objects. These include, but are not limited
to, public monuments, places of worship or burial, and the na-
tional flag. Prior legislation was usually less comprehensive.
Several jurisdictions had, and still have, laws prohibiting the de-
struction or disturbance of a tomb, monument, or other struc-
ture in_a cemetery.l The bulk of prior legislation, however,
dealt with flag desecration, and :his Is also the area of greatest
contemporary controversy.

A large number of flag desecration statutes in force at the
time the Model Code was drafted were based on the Uniform
Flag Act.2 This proposed legislation was approved by the Na-
tional Conference of Commissioners on Uniform State Laws and
the American Bar Association in 1917.3 The Commissioners’
Prefatory note describes the original impetus for flag desecra-
ion laws and the evils at which early legislation was aimed:

Flag legislation arose from the condition of things in
1896, In which it was found that the American Flag was
being used for a variety of purposes. Durmg the Presiden-
tial campaign preceding the election of 189, the flag was
used as a political emblem by all the political parties.
Flying from the staff or across the street, party-tickets
were annexed to it by the several political parties.

In the excitement and anger generated at that time the
fla? s0 used was torn down and torn in pieces and trampled
in the dust. These outrages occurred in all sections of the

t Except where otherwise noted, the abbreviated citation of statutes re-
fers enactments prior to November 1, 1978. However, the subsequently
enacted New Jersey statute has been included throughout As used in an
abbreviated citation, the symbol (p) refers to a proposed code for the indi-
cated jurisdiction. A full explanation of all abbreviated citations appears at
p. XXXIX supra.

1Alas. § 11.40.460; Ark. § 41-2916(c); Cal. Health & Safety Code § 8101,
D.C. § 22-3114; Fla. § 872.02; Idaho § 18-7027; 11l ch. 21, § 15; Kan. §
21-4115; La. § 14:101; Md. art. 27, § 267; Mass. ch. 272, 8 73 to 75; Mich.
§ 750.387; Miss. § 97-29-25; Mo. § 214.110; Nev. § 206.190, 452.280; N.M.
§ 40A-12-3; N.C. 8§ 14-148, -150.1; Okla. tit 21, § 1167, R.I. § 11-20-2; S.
C. § 16-17-590, -600; Tenn. § 39-2101; Va. § 18.2-127; Vt. tit. 13, § 3766;
Wash. § 68.48.010.

29B Uniform Laws Ann. 48-49 (1931).

31d.
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Art. 250 DESECRATION § 250.9

country. This demonstrated that there was lurking among
the people a spirit of political excitement in which was lack-
ing a decent respect and reverence for our National emblem.
At this time also a spirit of commercialism had been ramp-
ant and nothing was sacred, not even the Flag, from uses of
advertising merchandise.

The American Flagi Association was the first to take up
this matter and it held a meeting in the city of New York
July 15th, 1897, which was attended by representatives of
nearly{ all the patriotic societies of the United States. Since
1897 legislation to preserve the flag from desecrating uses
has been obtained in nearly all of the States.4

Constitutional challenges to these early statutes seem to have
centered on claims of business interests” desiring to make com-
mercial use of a representation of the national flag. A few state.
courts found flag legislation vulnerable to attack from such
quarters,® but the Supreme Court cut short this line of objection
with its 1907 decision in Halter v. Nebraska« Nebraska had
convicted a brewer for displaying on his beer hottles a represen-
tation of the flag. He challenged the '-tatute as violative of his
rights under the fourteenth amendment, but the Court upheld
the law with only one dissent.7 The Halter decision seemed to
settle the constitutionality of flag laws, at least as they applied
to commercial exploitation, and to clear the way for proposal of
the Uniform Flag Act in 1917.

The Uniform Act has had so substantial an impact on subse-
quent legislation that it warrants rather full treatment. Section
1 of the Act provides that the statute applies to any “flag, stand-
ard, color, ensign or shield” of the United States or of the state
of enactment and any “copy, picture or representation thereof.”8
Sections 2 and 3 then set forth the operative prohibitions:

4id.

sSee, e. 0., Ruhstrat v. People, 185 111 133, 57 N.E 41 (1900); People v.
2{%[(1)4%)6 Carr, 91 App.Div. 20, 86 N.Y.S. 644. affd 178 N.Y. 425, 70 N.E. 965

8205 U.S. 34 (1907).
7Mr. Justice Peckham dissented without opinion.

8 Section 1of the Act reads in full as follows:

Definition. The words flag, standard, color, ensign or shield, as used
in this act, shall include any flag, standard, color, ensign or shield, or
copy, picture or representation thereof, made of any substance or repre-
sented or produced thereon, and of any size, evidently purporting to be
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§ 250.9 OFFENSES AGAINST PUBLIC ORDER  Art. 250

§ 2. Desecration. No person shall, in any manner, for
exhibition or display:

(a) place or cause to be placed any word, figure,
mark, picture, design, drawing or advertisement of any
nature upon any flag, standard, color, ensign or shield
of the United States or of this state, or authorized by
any law of the United States or of this state; or

(b) expose to public view any such flag, standard,
color, ensign or shield upon which shall” have been
printed, painted or otherwise produced, or to which
shall have been attached, appended, affixed or annexed
any such work, figure, mark, picture, design, drawing
or advertisement; “or

(c) expose to public view for sale, manufacture, or
otherwise, or to sell, %lve or have in possession for sale,
for gift or for use for any purpose, any substance,
being an article of merchandise, or receptacle, or thi_ng
for holding or carrying merchandise, upon or to whic
shall have been produced or attached any such flag,
standard, color, ensign or shield, in order to advertise,
call attention to, decorate, mark or distinguish such ar-
ticle or substance.

§ 3. Mutilation. No person shall publicly mutilate, de-
face, defile, defy, trample upon, or by word or act cast con-
tempt upon any such flag, standard, color, ensign or shield.

It is worth emphasizing that Section 2 of the Uniform Act is ad-
dressed primarily to commercial misuse but is not expressly limit-
ed to that context and that Section 3 of the Act explicitly covers
castln? contempt on the flag “by word or act.” As is discussed
more fully in Comment 3 below, these features of the Uniform
Act may be S|%n|f|cant in assessing its constitutionality.
Whether or not they are constitutional, statutes based on the
Uniform Act now exist in some 22 American jurisdictions.9

such flag, standard, ensign, or shield of the United States or of this
state, or copy, picture or representation thereof.

9Ariz. § 13-3703; Idaho § 18-3401; 111 ch. 56>/4, § 6; Kan. 8 21-4114;
La. § 14:116; Me. tit. 1, § 253; Md. art. 27, §§ 82. 83; Mich. 8§ 750.245, .246;
Minn. § 609.40; Miss. § 97-7-39; Mont § 94-7-502; N.Y. General Business
Law § 136; Pa. tit. 18, §2102; R.l. 511-15-2; Tenn. §§ 39-1602,-1603; Utah
§ 76-9-601; Vt. tit. 13, 8§ 1902, 1903; Va. §§ 18.2-487, -488; Wash. 88 9.86.-
020, .030; W.Va. §61-1-8; Wis. 8§ 946.05, .06.
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Art. 250 DESECRATION § 250.9

A more recent model for state legislation is the federal flag
desecration statute. First passed in 1968, the federal law pun-
ishes anyone who ‘knowingly casts contempt upon any flag of
the United States by publicly mutilating, de_facm?, defiling, burn-
ing, or trampling upon it .~ . . 10" This stalute is similar to
the Model Code provision in that it requires physical abuse and
thus stops short of punishing mere verbal profanation. Several
states have enacted statutes patterned after the federal
law, 1L and two additional states have combined some version of
the federal statute with Section 2 of the Uniform Act.2

2. The Model Code Formulation. Section 250.9 marks a sig-
nificant departure from prior law. For one thing, it generalizes
earlier statutes, which typically covered only abuse of the flag
or defilement of burial markers, into a comprehesive ban
against desecration of venerated objects. Public monuments or
structures, places of worship or burial, and the national flag are
all mentioned expressly, but the list is not exclusive, The sec-
tion also applies to the desecration of "any other object of ven-
eration by the public or a substantial segment thereof.” This
formulation eliminates undesirable gaps in coverage and extends
the law to reach defilement of objects, such as items of religious
practice, that may be venerated onle/ by ﬁartlcular roups. This
expansive approach of the Model Code has been followed by a
number of recent revision efforts and proposed codes.13

Another departure from prior law lies in the explicit require-
ment that the desecration be purposeful. Many earlier statutes
including the Uniform Act, failed to specify the required state of
mind. = Section 250.9 limits penal liability to the case where the
actor intends to desecrate and where he is aware that the object
involved is a public monument or structure, a place of worship
or burial, the national flag, or other object of veneration.}4 Fur-

1018 U.S.C. § 700.

1 Cal. Military & Veterans Code § 614; Ind. § 35-27-7-1; N.D. § 12.1-07-
02; S.D. §22-9-1.

is Utah § 76-9-601; Wash. § 9.86.030.

13See, € g, Colo. § 18-9-113; Del. tit. 11, § 1331; Haw, § 711-1107;
Kan. § 21-4111; Ky. § 525.110; N.J. § 2C:33-9; Pa. tit. 18, § 5509; Mass.
g) ch. 269, § 9: Mich, () § 5555, Vit. (p) § 2.445. But See Fla. § 876.52;

a. §26-2803; Ind. §34-45-1-4; N.D. § 12.1-07-02; S.D. §22-9-1.

11 Section 2.02(4) supra applies the stated requirement of purpose to all
material elements of the offense, and Section 2.02(2%(a)(||) specifies that pur-
Eose with respect to an attendant circumstance of the actor’s conduct means
nowledge.
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§ 2509 OFFENSES AGAINST PUBLIC ORDER Art. 250

thermore, the critical verb “desecrates” is defined to mean con-
duct of a sort "that the actor knows will outrage the sensibilities
of persons Ilkel}/ to observe or discover his action." This phrase
ualifies all of the activities of desecration listed in the offense.

he actor must not only treat a venerated object |mproEerIy; he
must realize that doing so will constitute an affront to & sub-
stantial part of the public. Thus, for example, a person who
elects to dispose of his flag by burning does not become liable
for this offense unless he is-aware that, given the circumstances,
his conduct will outrage public sensibilities. Many new revisions
or Froposals follow the Model Code in requiring” that the dese-
cration be purposeful or intentional. 15

This essential rationale for the offense—to prevent outrage to
popular sensibilities—is also reflected in the Model Code require-
ment that the desecration be public. This is |m|oI|C|t in the cov-
erage of public monuments or structures and places of worship
or burial.” Where, however, the desecration can be accomplished
privately, as in the case of the national flag and other venerated
obg)eg:ts, the prohibition applies only if the act is done "in any
Pu lic place.” Several recently revised codes or proposed codes
ollow the Model Code on this point.8

_Finally, Section 250.9 differs markedly from 8r|or flag legisla-
tion. As has been noted in passing, the Model Code offense does
not cover verbal profanation but requires actual physical abuse.
This limitation contrasts with the explicit reach of the Uniform
Flag Act to cover casting contempt "by word or act.” More-
over, the Model Code offense is also unlike both the Uniform Act
and other early legislation in not prohlbltlng commercial misuse.
Whatever may have been true in 1897 or 1917, it is scarcely re-
alistic today to regard commercial exploitation of the national
emblem orcolors as a serious affront to ﬁopular sensibilities,
Indeed, those engaged in business or profit have every incentive
to avoid antagonizing the public, and presumably they endeavor
to do so. In any event, if regulation of this sort of activity is to
be undertaken, ‘it belongs outside the penal code. Several re-

15See,e. g, Colo. § 18-9-113; Del. tit. 11, § 1331; Kan. § 21-4111; Kg.
§ 525110; Me. tit 17A, 5507, NJ. 8§ 2C:33-9; Pa.tit. 18, § 5509; S.D.
§22-9-1; Mass. (@ ch. 269, § 9; Mich, (o) § 5555; Tenn. @ §2509; Vt. ) _
§ 2445, But see Haw. § 35-45-1-4 (knowing); Wash. § 9.86.030 (knowing).

w See, e. g, Colo. § 18-9-113; Del. tit. 11, § 1331;Fla. § 876.52; Haw.
§ 711-1107; Ind. § 35-45-1-4; Kan. § 21-4111; Ky. § 525.110; Me. tit.
17A, § 507, Minn. § 609.40; Miss. § 97-7-39; N.J.§ 2C;33-9; N.D. 5 12.1-
97-02; Pa. tit. 18, 8§ 2102, 5509; S.D. §22-9-1; Wash. § 9.86.030; Mich,
§5555; Tenn. @) §2509; Vt. (o) §2.44 5.
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Art. 250 DESECRATION § 2509

cently revised codes have followed the Model Code in reaching
only physical abuse.1l

3. Constitutional Concerns. Desecration of venerated objects
will often be undertaken for its communicative impact. Defile-
ment of something that others hold dear is a convenient and viv-
id way of expressing opposition to their beliefs and values. To
the extent that pena proscn?_tlon of such activity inhibits such
expression, it implicates the first amendment guarantee of free-
dom of speech.  This problem is not acute where the obdect dese-
crated actually belongs to the government. Few would argue a
constitutional right to defile public monuments or to deface pub-
lic buildings. The same holds true where the object involved is
the property of a private citizen who withholds Consent for the
action taken. No protestor has a constitutional right, for exam-
ple, to mistreat another’s church or place of burial. The diffi-
culty becomes acute, however, where the desecration of a vener-
ated object occurs with the consent of its owner. In such a case,
the_only state interest justifying criminal punishment is directly
derivative from the communicative aspects of the actor’s con-
duct. Under these circumstances, prohibiting desecration comes
perilously close to suppressing expression.

The paradigmatic case of this sort is desecration or misuse of
a flag or regreser]tatlon thereof. Subsequent to promulgation of
the Model Code in 1962, the Supreme Court has handed down
three decisions in this area. Taken together, these precedents
indicate far more doubt about the constitutionality of this sec-
t{ond thfatl_n reasonably could have been anticipated at the time of
Its drafting.

Street v. New York1Bwas decided in 1969. The statute in-
volved permitted punishment for uttering words contemptuous
of the Ia?.lﬁ The defendant had publicly burned an American
flag and stated that “We don’t need no damn flag.” 20 The Court
reversed the conviction on the ground that it could not tell
whether liability rested on the act of burning or on verbal ex-
pression. Street made plain that verbal abuse of the flag cou’l

11See, €. g., Colo. § 18-9-113; Del. tit. 11, § 1331; Fla. § 876.52; Haw.
§ 711-1107; Ind. § 35-45-1-4; Kan. § 21"1111; Me. tit. 17A, § 507, N.J.
§ 2C:33-9; S.D. § 22-9-1; Mass. (p) ch. 269, § 9; Mich, (p) § 5555; Tenn.
(p) §2509; Vt. (p) §2.44.5.

16394 U.S. 576 (1969).
N.Y. Gen.Bus.Law § 136.

Dsos U s. at 579.
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§ 250.9 OFFENSES AGAINST PUBLIC ORDER  Art. 250

not be punished but did not resolve the constitutional status of
flag burning or other acts of desecration.

Five years later the Supreme Court decided two additional
cases on flag abuse. Smith v. Goguen3l invalidated a Massachu-
setts law punishing one who "treats contemptuousl%/_ the flag of
the United States.” 2 The statute had not been sufficiently nar-
rowed by construction, and the Court therefore found it void for
vagueness. Finally, in Spence v. Washington3 the Court re-
versed a conviction under a statute based on the Uniform F_Iag
Act.2 The defendant had affixed a peace sY_mboI to a Unite
States flag in protest against American military activities in
Cambodia. The Court emphasized that the flag was privately
owned, that it was displayed on private property, and that the

rotest involved no risk of breach of the peace. “On the basis of
hese factors, the Court held that the defendant’s conduct was a
constitutionally protected form of expression.

Street, Smith, and Spence suggest the |nvaI|d|t%/ of many cur-
rent statutes on flag desecration. Street marks the unconstitu-
tionality of statutes, such as the Uniform Act, that make it an
offense by word or act" to cast contempt on the flag.23 Smith
suggests the invalidity of an additional grouiz)_ of statutes, namely
those that deal in" such vague generalities as "to treat
contemptuously.” 20 Section 250.9, however, is subject to nei-
ther of these infirmities. Unlike the statute in Street, this sec-
tion expressly requires Iphyslcal mistreatment, and unlike the
statute in Smith, it spells out the proscribed conduct with con-
siderable specificity.

~ The problem with Section 250.9 arises from Spence v. Wash-
ington.  Although that decision is carefully qualified to leave
unresolved tbe scope of a state’s Power to" punish unorthodox
flag use, the Court did hold that desecration of a privately

21415 U.S. 566 (1974).
2 Mass. ch. 264, § 5.
2418 U.S. 405 (1974).
« Wash. § 9.86.020.

2Ark. §41-2971: UL ch. 56i/4, § 6; La. § 14:116; Me. tit. 1, § 254, Md.
art. 27. § 83; Mich. § 750.246; Miss. § 97-7-39; N.Y. General Business
Law § 136, Okla. tit. 21, § 372; Tenn. § 39-1603; Vt. tit. 13, § 1903, W.Va.
§61-1-8. Several other statutes, although not using this particular language,
seem also to run afoul of the Street decision. See Nev. § 201.290; N.M. §
40A-21-4; Pa. tit. 18, §2102; R.l. § 11-15-2,

See Ariz. § 13-3703; Mass. ch. 264, § 5. Minn. § 609.40; Mont. §
94-7-502; Wis. § 946.05.
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owned flag on private premises in circumstances not productive
of breach of the peace Is constitutionally protected. At the very
least, this decision calls into doubt the”constitutionality of Sec-
tion 250.9 insofar as it applies to privately owned flags.Z7 Sub-
sequent decisions in the lower courts have followed Spence in
treating fIa? ownership as an important factor in determlnmgi
the scope of first amendment protection.Z* Neither the Mode
Code provision nor any statute currently in force makes a dis-
tinction in those terms,Qa fact which su?ge_sts that all of these
Ia\{\,/s may be susceptible to constitutionally impermissible appli-
cation.

Indeed, Spence mlght be taken to indicate the invalidity of all
laws against desecration of privately owned flags were it not for
the case of People v. Sutherland.d) "The defendants in that case
were convicted of public flag burnln%. They appealed their con-
viction, and the Supreme Court vacated and remanded for recon-
sideration in Il%;ht of Smith and Spence. The state court recon-
sidered and reaffirmed the conviction. Spence was distinguished
on the ground that it revealed no governmental interest unrelat-
ed to fhe suppression of expression,3l whereas the record in
Sutherland supported the government action as apBr_oprlate to

revent a breach of the peace and to preserve public order.®

he Supreme Court dismissed the resulting api)_ea for want of a
substantial federal question,3 leaving the Implication that dese-

21 The Court in Spence explicitly recognized that "the State or National
Governments constitutionally may forbid anyone from mishandling in any
manner a flag that is public property.” 418 U.S. at 409.

BE. g., Cline v. Rockingham County Superior Court, 502 F.2d 789, 791 (1st
Cir. 1974) ("the crucial point is that the flag belonged to him (defendant)
and not to the government. Thus, as the Supreme Court said in Spence, the
important interest of protecting public property from misuse is not at issue
here"); State v. Kool, 212 N.W.2d 518 (lowa 1973).

2 Some statutes, however, expressly applg both to publicly owned and
privately owned flags. See, e. g,, Alas. § 11.60.220; Conn. § 53-258a; Mass.
ch. 264, S5; Nev. § 201.290.

309 1Il.App.3d 824, 292 N.E.2d 746 (1973), vacated and remanded sub. nom.
Sutherland v. Illinois, 418 U.S. 907 (1974), redecided sub. nom. People v.
Sutherland, 29 III.ApF.3d 199, 329 N.E.2d 820 (1975), appeal dismissed for
want of a substantial federal question sub. nom. Sutherland v. lllinois, 425

U.S. 947 (1976).
3L See United States v. O'Brien, 391 U.S. 367 (1968).
3229 I1.App.3d at 201, 329 N.E.2d at 821.

3425 U.S. 947 (1976).
419



8 250.9 OFFENSES A(IAINST PUBLIC ORDER  Art. 250

oration of privately owned flags may be punished in at least
some contexts. The ultimate delineation of what those contexts
might be awaits further decisions. Meanwhile, the most that
can be said is that the application of Section 250.9 to flag dese-
cration with the consent of the owner is at best doubtful. 3.

§ 250.10  Abuse of Corpse *

Except as authorized by law, a person who treats a corpse in
a way that he knows would outrage ordinary family sensibilities
commits a misdemeanor. i

Comment f

1. Background. The common law regarded indecent treat-
ment of a_corpse as an indictable offense.I It covered such mat-
ters as dissection or other mutilation,2 unauthorized disinter-
ment or removal,3 and sale of a corpse.4 Some crime of this

A See generally Ely, Flag Desecration: A Case Study in the Roles of Cate-
orization and Balancing in First Amendment Analysis, 88 Harv.L.Rev. 1482
£21975); Note, 50 Wash.L.Rev. 169 (1974).

*History. Presented to the Institute as Section 2505 of Tentative Draft
No. 13 and considered at the May 1961 meeting. See ALI Proceedings 203-
04 (1961). Approved by the Institute at the May 1961 meeting. See ALI
Proceedings 204 (1961). Presented again to the Institute in the Proposed Of-
ficial Draft and again approved at the May 1962 megtln?. “See ALI Proceed-
ings 226-27 (1962%. Detailed commentary was originally included in Tenta-
tive Draft No. 13 at 40 (1961).

t Except where otherwise noted, the abbreviated citation of statutes re-
fers to enactments prior to November 1, 1978. However, the subsegu_ently
enacted New Jersey statute has been included throughout. As used in an
abbreviated citation, the symbol (p) refers to a proposed code for the indi-
cated jurisdiction. A full explanation of all abbreviated citations appears at
p. XXXIX supra.

1Baker v. State, 215 Ark. 851, 223 S.W.2d 809 (1949); State v. Bradbury,
136 Me. 347, 351, 9 A,2d 657, 659 (1939) (“any disposal of a dead body
which is contrary to common decency is an offense at common law"). See
also R. Perkins, Criminal Law 398-99 {Zd ed. 1969).

(1§8I§)ing v. Lynn, 168 Eng.Rep. 350 (1789); Queen v. Price, 12 Q.B.D. 247
3Re§;ina v. Sharpe, 169 En(_1.Rep. 959 (1857); People v. Baumgartner, 135
Cal. 72, 66 P. 974 (1901); Mills v. Carolina Cemetery Park Corp., 242 N.C.
20, 86 S.E.2d 893 (1955).
4See Rex v. Duffin and Marshall, 168 Eng.Rep. 847, 848 n.(b) (1818),

which discusses Rex v. Giles, in which the court held that disposing of a
dead human body for gain or profit was an indictable offense.
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401 DESERTION

Paternal line. A similar line of descent traced De scutaglo tmbondo /diy skyuwtdyjiyow hobdndow/.
through the father. Writ for_having, (or to ave¥ escuage or scutage, A
_ _ writ which anciently lay against ténants by Knight-
Descent cast. The devolving of really upon the heir on service, to compel them to serve in the king’s wars or
the death of his ancestor Intestate. send substitutes or to,Pay escuage; that is a sum of
Another name for what was formerly called a "de—  Money. The same writ [ay for one who had alread
scent which tolls emtry.” When a person had ac—  Served in the king's arm%/, or paid a fine instead,
quired land by disseisin, abatement, or intrusion, and against those who™held of him by knlght-service, to
died seised of the lad, the descent of it to his heir  [€COVer his escuage or scutage.

took away or tolled the real omner's riit of entry, S0y o pene gerengo /diy sly biyniy jarendow/. For
thet he could only recover the land by an action. e ing himsel Well;yforlﬁis g);/oo% ehavior.

Describe. To narrate, express, explain, set forth, relatg 1
recont, rarrate, depict, delineate, portray. Of lad,

o give the metes and bounds.

Description. A delineation or account of a particular

subject by the recital of its characteristic accidents
and qalities.

A written enumeration of items composing an es-
tate, or of its condition, or of titles or documents; like
an inventory, but with more particularity, and with-
out involving the idea of an appraisement.

An exact written account of an article, mechanical
device, or process which is the subject of an applica-
tion for a patent.

A method of pointing out a particular person by
referring to his relationship to some other person or
his character as an officer, trustee, executor, etc.

That part of a conveyance, advertisement of sale,
etc., which identifies thé land or premises intended to
be affected.

A fair portrayal of the chief features of the pro-
posed law in words of plain meaning, so that it can be
understood by the persons entitled to vote. Sawyer
Stores v. Mitchell, 103 Mont. 148, 62 P.2d 342, 348.

That part of affidavit for search warrant describing
the place to be searched.

For description of criminal suspect, see Lineup.
See also Identification.

Descriptio_persons: /dsskripsh%y)ow parsowniy/. Lat.
. by

Description of the person this is meant a word
or phrase used merely for the purpose of identifying
or pointing out the person intended, and not a$ an
intimation™ that  the  language . in connection with
which it occurs is to apply to him only in the official
or technical character which might appear to be indi-
cated by the word. Forrester v. Cantley, 227 Mo.
App. 325, 51 S.W.2d 550, 551.

In wills, it sometimes happens that the word heir is

used as a descriptio personx.. A legacy "to the eldest
son" of A would be a designation of the person.

Descriptive. Containing a description; serving or aim-

ing fo describe; having the qoualli\t/}/ of representing.
Sawyer Stores v. Mitchell, 103 Mont. 148, 62 P.2d
342,348. See also Identification.

If trademark imparts information directly, it is "de-
scriptive”; if it stands for an idea which requires
some operation of the imagination connected with the
goods, it is "suggestive";” the information imparted
may concern a characteristic, quality or ingredient of
the” product. Union Carbide Corp. v. Ever-Ready,
Inc., C.AIIIL, 531 F.2d 366, 378.

Desecrate. To violate sanctity of, to _?rofan_e, or to put

to unworthy use. A persori commits a misdemeanor
if he purposely desecrates any public monument or
structure, or place of worship or burial, or If he
purposely desecrates the national flag or any other
object of veneration by the public or a substantial
segment thereof in any public ?Ia_ce. Offense
consists of defacing, darhaging, polluting or other-
wise physically mistreating”in "a_way that the actor
knows will outrage the sensibilities of persons likely
to observe or disCover his action. Model Penal Code,
§250.9. See also Deface; Defile.

De secta ad molendinum /diy sekta a-d malendanam/.

Of suit to a mill. An old English writ which lay to"
compel one to continue his custom (of grinding) at a
mill. 3 Bl.Comm. 235.

Desegregation. The judicial mandate eliminating color

of a person as_a oasis for disqualification to “attend
the school of his or her choice or to work at place of
employment of his or her choice. See Brown de-
cision;” Discrimination.

Desert. To leave or quit with an intention to cause a

permanent separation; to forsake utterly; to aban-
don. It is essentially willful in nature.

Desertion.  The act by which a person abandons and

forsakes, without justification, or unauthorized, a sta-
tion or condition of public,” social, or famify life,
renouncing its responsibilities and evadln? its duties.
A willful @bandonment of an employment or duty in
violation of a legal or moral obligation.

Criminal desertion is a husband’s or wife’s aban-
donment or willful failure without just cause to pro-
vide for the_care, protection or support of a spouse
who is in ill health or necessitous circumstances.

See also Abandonment; Desertion and nonsupport;
Non-support.

Adoption. As used in statute pr_ovidinﬁ that parental
consent to adoption is not required when parent has
wilfully deserted child evinces settled purpose to fore-
go, abandon, or desert all parental duties and paren-
al rights in child. Moody v. Voorhies, 257 Or. 105,
475 P.2d 579, 581.

Constructive desertion. That arising where an exist-
ing cohabitation is put an end to By misconduct of
one of the parties, provided such misconduct is itself
a ground for divorce. For example, where one
spouse, by his or her wards, conduct, demeanor, and
attitude produces an intolerable condition which
forces the other spouse to withdraw from the joint
habitation to a more peaceful one. West v. West, 264
Ky. 826, 95 S.w.2d 789. 790.



Flag Burning

T he Debate

Is Reki1ndled

By Rorie Sherman
Nitiaral L.nv dwrml Slid Rportri

IMMEDIATELY after the new federal flag-burning
law went into effect Oct, 28, the debate over the sanc-
tity of Old Glory vs. free speech rights was reignited.
* In Washington, D.C., several flag burners were
arrested Oct. 30 while destroying three flags and
shouting, "Burn, baby, burn." This first test case of
The Flag Protection Law of 1989 is winging its way
to the U.S. Supreme Court.
* In Illinois, the state Legislature passed its own
flag statute and a Cook County Circuit Court judge
struck down a Chicago ordinance prohibiting flag
desecration.
* In Seattle, a crowd cheered when a group of Viet-
nam veterans torched 1,000 American flags. In a sep-
arate incident, FB1 agents watched while a dozen
University of Washington students also turned flags.
No arrests were made.
In the Washington, D.C., incident, however, four
protesters were arrested but charges against one,
Gregory "Joey" Johnson, were dropped. Mr. John-
son’s 1984 arrest for flag burning at the Republican
National Convention in Dallas led to a case that went
to the U.S. Supreme Court, which last term over-
turned Texas’ anti-flag defamation law. Texas v.
Johnson, 57 U.S.L.W. 4770. The federal flag protection
law was passed as a result of the political uproar that
erupted after the high court’s decision.
Under a provision of this new law, the current
cases against the other three D.C. flag burners will AP/Wide World Photos
go directly to the US. Supreme Court. FREE SPEECH? Chicago artist ‘Dread Scott’ Tyler was one of
The legal community is divided over whether the  four people recently arrested bY police on the steps of the U.S.
Continued on page $3 Capitol after setting fire to Old Glory.
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for volunteer legal projects. Their par-
ticipation in the school's brand-new
pro bono program has surprised their
dean and cheered those concerned that
law students think only of wage-earn-
ing ways to use their education.

While South Carolina isn't the only
school grooming pro bono lawyers, its
program bucks the curious trend of
using coercion to introduce students to
volunteer work. Tulane University
School of Law, which launched its
mandatory pro bono program in Sep-
tember 19838 (NLJ, 3-14-88), has been
the model for other efforts, including
the University of Pennsylvania Law
School, which began a program this
year. At least two other schools, Valpa-
raiso University School of Law and
Florida State University College of
Law, have approved mandatory pro
bono programs.

It was word of the Tulane program
that encouraged South Carolina Dean
John E. Montgomery to create his own
plan. But Dean Montgomery, in choos-
ing the optional approach, hoped to
hitch his students to the state bar's un-
usually active pro bono program. "Our
primary motivating factor was to cre-
ate a culture in law school that would
support what the bar is going to do" in
its pro bono efforts, he says.

The variety of pro bono projects
fielded by South Carolina’s practicing
lawyers may be contributing to the
success of the school’s non-mandatory
program, says Tulane Dean John Rob-
ert Kramer.

To offset diminishing referrals from
local sources, Tulane has had to hire
poverty law practitioners to train and
supervise students' pro bono work.
“We've had to act as intermediaries” to
create sufficient opportunities for stu-
dents, he says.

In South Carolina, the state's sole
law school sits within the state capital
and six blocks from its bar headqunr-

recruit volunteers ana cnoose projects.
He also launched the program among
first-year students who, Although anx-
ious about time management, lack the
part-time job pressures or general ap-
athy prevalent, among their more se-
nior classmates.

Pamela D. Robinson, who directs the
pro bono program, extols its “Chinese
menu" of volunteer opportunities suit-
ed to first-year skills, Including, arbi-
tration work for the Better Business
Bureau and guardian ad litem service
for child abuse and neglect cases.

When Hurricane Hugo struck, law-
yers offering free legal advice were
able to enlist South Carolina student
volunteers for research on pressing
property issues. Some students can opt
out of library work and contribute
physical labor for Habitat for Human-
ity, the national organization that re-
habilitates housing stock; others can
contribute title searches for the group.
Lest students become too enamored of
their volunteer efforts, they are coun-
seled to spend only three to five hours
per week on their pro bono tasks.

While the participation of first-year
law students in non-mandatory legal
work has been reward enough for
school officials, South Carolina faculty
seem even more pleased by a concur-
rent event: the formation of a public
interest research group at the school.
Perhaps South Carolina’s gentle per-
suasion is creating interest in public
service woxk "we might not have oth-
erwise seen," Dean Montgomery says.

SOVIET SCHOLARS. In January,
Emory University Law School will
host Prof. Igor lvanovich Lukashuk of
the Institute of State and Law of the
USSR Academy of Sciences, a scholar
who will launch the Visiting Professor-
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high court will find the new federal
statute constitutional. If found uncon-
stitutional, most expect renewed calls
for a constitutional amendment ban-
ning flag burning.

When considering the flag law, Con-
gress heard a great deal of testimony
from legal scholars about whether it
was possible in the wake of johnson to
craft a statute that does not violate the
First Amendment. .

Prof. Walter E. Dellinger 1IN of Duke
University School of Law says the new
law comes close to satisfying the Su-
preme Court’s requirements.

According to Professor Dellinger,
the high court indicated in the johnson
decision that it would approve a law
that protects the physical integrity of
the flag while not examining the inten-
tions of the burners. The Texas flag
law that johnson struck down made it
a crime to take actions involving the
flag that were offensive to others, a
definition of which inherently requirej
a court to look at motivation.

L a w

THE NATIONAL LAW JOURNAL

Test Case

To the extent that the federal law
throws a blanket ban on flag burning,
he says, it will withstand constitution-
al challenge. But the court may sever a
provision making it a crime to "physi-
cally defile" the flag that the Senate
added just before passing the act, he
says. "Even [the Johnson] majority
would have trouble swallowing a pro-
vision of the statute that uses the word
‘defile’. . .[which] seems to remove any
fig leaf of neutrality."

Charles J. Cooper, former head of
the office of legal counsel in the De-
partment of Justice and now a partner
in Washington, D.C.'s McGuire, Woods,
Battle & Boothe, disagrees with Pro-
fessor Dellinger’s reasoning.

Careful Wording

According to Mr. Cooper, no amount
of careful wording could ever hide the
intention of such laws — to punish
those who treat the flag contemptuous-
ly —especially when it makes excep-
tions, as the present federal law does,
for the "disposal of a flag when it has

Wi

become worn or soiled." If the Ameri-
can people want to allow Boy Scouts to
burn old flags "with love and respect in
a disposal ceremony" while "prohibit-
ing characters like Gregory Johnson
from burning the flag with contempt,”
he says, “a constitutional amendment
is absolutely necessary.”

But it is unclear, says Professor Del-
linger, how such an amendment would
mesh with the First Amendment.

Illinois Statute

ngs

While debate continues on the feder-
al level, there has been much ado in
Illinois about local flag-burning laws.

The state Legislature passed a law
that, like the federal statute, prohibits
the mutilation, defacement or defile-
ment of or trampling on the American
flag. In the hopes of making this law
comply with johnson, the Illinois law-
makers tried to avoid discussing moti-
vation by striking the words “casts
contempt upon” from the list of pro-
scribed flag-related acts.

Political fury in the Land of Lincoln

lts W a vy
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to Court

over the lack of respect being shown
the federal flag was sparked by a stu-
dent exhibit of a flag on the floor at
Chicago’s School of the Art Institute.
Scott "Dread Scott” Tyler, the 24-year-
old artist responsible for the exhibit
that encouraged viewers to walk on the
flag, is one of the three D.C. flag burn-
ers whose cases now will go before the
U.S. Supreme Court.

Because of Mr. Tyler’s controversial
exhibit in Chicago, he also was one of
10. artists involved in the case that led
Cook County Circuit Court Judge Ken-
neth Gillis on Oct. 31 to declare the
city’s flag ordinance unconstitutional.
City of Chicago v. Aubin, 89 CH 8763.

The city ordinance, passed March 31,
made it a misdemeanor to knowingly
"mutilate, deface, defile or defy, tram-
ple, or cast contempt upon by offensive
touching or laying upon the ground or
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Flag Burning

T he Debate

Is Rekindled

By Rorie Sherman
Nahunal Law Jourral Staff Rrpnrtir

IMMEDIATELY after the new federal flag-burning

law went into effect Oct. 28, the debate over the sanc-

tity of Old Glory vs. free speech ri%hts was reignited.

* In Washington, D.C.. several tlag burners were
arrested Oct. 30 while destroying three flags and
shouting, "Burn, baby, burn." This first test case of
The Flag Protection Law of 1989 is winging its way
to the U.S. Supreme Court. )

* In Illinois, the state Legislature passed its own
flag statute and a Cook County Circuit Court judge
struck down a Chicago ordinance prohibiting flag
desecration. _

* In Seattle, a crowd cheered when a c[qroup of Viet-
nam veterans torched 1,000 American flags. In a sep-
arate incident, FBI agents watched while a dozen
University of Washington students also burned flags.
No arresfs were made. o

In the Washington, D.C., incident, however, four
protesters were arrested but charges against one,
Gregory “Joey" Johnson, were dropped. Mr. John-
son's 1984 arrest for fla burnlng at the Reﬁubllcan
National Convention in Dallas led to a case that went
to the U.S. Supreme Court, which last term over-
turned Texas' anti-flag defamation law. Texas v.
Johnson, 57 U.S.L.W. 4770. The federal flag protection
law was passed as a result of the political uproar that
erupted after the high court’s decision.

nder a provision of this new law, the current
cases against the other three D.C. flag burners will
go directly to the US. Supreme Court.

The legal community is divided over whether the

Continued on page 33
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Tor volunteer legal projects. I'neir par-
ticipation in the school's brand-new
pro bono program has surprised their
dean and cheered those concerned that
law students think only of wage-earn-
ing ways to use their education.

While South Carolina isn’t the only
school grooming pro bono lawyers, its
program bucks the curious trend of
using coercion to introduce students to
volunteer work. Tulane University
School of Law, which launched its
mandatory pro bono program in Sep-
tember 1988 (NLJ, 3-14-88), has been
the model for other efforts, including
the University of Pennsylvania Law
School, which began a program this
year. At least two other schools, Valpa-
raiso University School of Law and
Florida State University College of
Law, have approved mandatory pro
bono programs.

It was word of the Tulane program
that encouraged South Carolina Dean
John E. Montgomery to create his own
plan. But Dean Montgomery, in choos-
ing the optional approach, hoped to
hitch his students to the state bar’s un-
usually active pro bono program. "Our
primary motivating factor was to cre-
ate a culture in law school that would
support what the bar is going to do" in
its pro bono efforts, he says.

The variety of pro bono projects
fielded by South Carolina’s p -acticing
lawyers may be contributing to the
success of the school’s non-mandatory
program, says Tulane Dean John Rob-
ert Kramer.

To offset diminishing referrals from
local sources, Tulane has had to hire
poverty law practitioners to train and
supervise students’ pro bono work.
"We've had to act as intermediaries” to
create sufficient opportunities for stu-
dents, he says.

In South Carolina, the state's sole
law school sits within the state capital
and six blocks from its bar headquar-

rccrult volunteers and cnoose projects.
He also launched the program among
first-year students who, although anx-
ious about time management, lack the
part-time job pressures or general ap-
athy prevalent among their more se-
nior classmates.

Pamela D. Robinson, who directs the
pro bono program, extols its "Chinese
menu" of volunteer opportunities suit-
ed to first-year skills, including arbi-
tration work for the Better Business
Bureau and guardian ad litem service
for child abuse and neglect cases.

When Hurricane Hugo struck, law-
yers offering free legal advice were
able to enlist South Carolina student
volunteers for research on pressing
property issues. Some students can opt
out of library work and contribute
physical labor for Habitat for Human-
ity, the national organization that re-
habilitates housing stock; others can
contribute title searches for the group.
Lest students become too enamored of
their volunteer efforts, they are coun-
seled to spend only three to five hours
per week on their pro bono tasks.

While the participation of first-year
law students in non-mandatory legal
work has been reward enough for
school officials, South Carolina faculty
seem even more pleased by a concur-
rent event: the formation of a public
interest research group at the school.
Perhaps South Carolina's gentle per-
suasion is creating interest in public
service work "we might not have oth-
erwise seen,” Dean Montgomery says.

SOVIET SCHOLARS. In January,
Emory University Law School will
host Prof. Igor Ivanovich Lukashuk of
the Institute of State and Law of the
USSR Academy of Sciences, a scholar
who will launch the Visiting Professor-
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Continued from page 3

high court will find the new federal
statute constitutional. If found uncon-
stitutional, most expect renewed calls
for a constitutional amendment ban-
ning flag burning.

When considering the fIa? law, Con-
?ress heard a great deal of testimony
rom legal scholars about whether it
was possible in the wake of Johnson to
craft a statute that does not violate the
First Amendment.

Prof. Walter E. Dellinger 111 of Duke
University School of Law says the new
law comes close to satisfying the Su-
preme Court’s requirements.

According to Professor Dellinger,
the high court indicated in the Johnson
decision that it would approve a law
that protects the physical integrity of
the flag while not examining the inten-
tions of the burners. The Texas flag
law that Johnson struck down made it
a crime to take actions involving the
flag that were offensive to others, a
definition of which inherently requires
a court to look at motivation.

L a w
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To the extent that the federal law
throws a blanket ban on flag burning,
he says, it will withstand constitution-
al challenge. But the court may sever a
provision making it a crime to “physi-
cally defile” the flag that the Senate
added just before passing the act, he
says. "Even [the Johnson] majority
would have trouble swallowinﬁ a pro-
vision of the statute that uses the word
‘defile’.. .&Whlch] seems to remove any
fig leaf of neutrality."

Charles J. CooPer, former head of
the office of lega

partment of Justice and now a partner
in Washington, D.C.'s McGuire, Woods,
Battle & B _
fessor Dellinger’s reasoning.

Careful Wording

According to Mr. Cooper, no amount
of careful wording could ever hide the
intention of such laws — to punish

those who treat the flag contemptuous-
ly — especially when it makes excep-

tions, as the present federal law does,
for the "disposal of a flag when it has

Test Case

counsel in the De-

oothe, disagrees with Pro-

Wi

become worn or soiled.” If the Ameri-
can people want to allow Boy Scouts to
burn old flags "with love and respect in
a disposal ceremony” while "prohibit-
ing characters like Gregory Johnson
from burning the flag with contempt,”
he says, "a constitutional amendment
|s§bsolutel riecessar

ButItIsu caa:r, sd seProfessor D%

linger, uch.an amendment wou
me% W%\I%e irst Amendment.
[linois Statute

While debate continues on the feder-
al level, there has been much ado in
[llinois about local flag-burning laws.

The state Legislature passed a law
that, like the federal statute, prohibits
the mutilation, defacement or defile-
ment of or tramplln(}; on the American
flag. In the hopes o maklnF this law
comply with Johnson, the Illinois law-
makers tried to avoid discussing moti-
vation by striking the words "casts
contempt upon” from the list of pro-
scribed fIa%-reIa_ted acts. _

Political Tury in the Land of Lincoln

ngs

lts W a vy
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to Court

over the lack of respect being shown
the feder_al_fla? was sparked b}/ a stu-
dent exhibit of a flag on the floor at
Chicago's School of the Art Institute.
Scott "Dread Scott" Tyler, the 24-)(]e_a(-
old artist responsible for the exhibit
that e_ncouraged viewers to walk on the
flag, is one of the three D.C. flag burn-
ers whose cases now will go before the
U.S. Supreme Court.

Because of Mr. Tyler’s controversial
exhibit in Chicago, he also was one of
10 artists involved in the case that led
Cook County Circuit Court Judge Ken-
neth Gillis ‘on Oct. 31 to declare the
city's flag ordinance unconstitutional.
City of Chicago v. Aubin, 89 CH 8763.

The city ordinance, passed March 31,
made it a misdemeanor to knowingly
“mutilate, deface, defile or defy, tram -
ple, or cast contempt upon by offensive
touching or laying upon the ground or
floor" a U.S. or foreign flag. _

"This well-meant, but far reaching,
measure...is illustrative of why laws
of this nature must be carefully consid-
ered,” said Judge Gillis.
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lowa Law Chosen

In Strict-Liability Action

IOWA LAW concerning strict liability,
negligence, and willful and wanton
conduct and damages applied to an ac-
tion by a Canadian resident injured in
Canada by n hay baler manufactured
in lowa, the U.S. District Court for ihe
District of Colorado held Oct 10

In Kozoway v. Massey-Ferguson Inc.,
1989 WL 120366, James Kozoway lost
both his arms above the elbow in a
Massey-Ferguson hay baler while he
was operating the machine on his fam-
ily's farm in Alberta, Canada. Mr.
Kozoway is, and was at the time of the
accident, a resident and citizen of the
Province of Alberta. The hay baler was
manufactured for the defendant Mas-
sey-Ferguson, a Maryland corpora-
tion, by Vermeer Manufacturing Co.,
an lowa corporation. It was ordered by
Massey-Ferguson Industries Ltd., a
Canadian corporation, and shipped di-
rectly to a Canadian dealership for
sale in Canada.

Mr. Kozoway argued that either Col-
orado or lowa law applied, but ex-
pressed no preference between them.
The defendant, however, contended
that ‘he law of Alberta was applicable.

THE NATIONAL LAW JOURNAL

Torts

Update

to his right arm which, plaintiff al-
leged, was negligently inflicted while
he was under general anesthesia dur-
ing cardiac surgery.

During the instruction conference,
Mr. Robnett indicated his intent to ar-
gue an adverse inference regarding
the failure to testify of two physicians
identified as experts by the hospital in
its response to Interrogatories. The
hospital objected on the ground that
the testimony was equally available to
both parties.

The er * stated that Mr. Robnett
knew . ,ne existence of the witnesses
and was aware of the content of their
testimony, and held that the trial court
did not err in precluding him from
making a negative inference during

protect architects and other contrac-
tors who submit plans to the consumer
and does not shield the manufacturers
of supplies to builders, the U.S. District
Court for the District of North Dakota
held Oct. 17.

In Hebron Public School District v.
United States Gypsum Co., 1989 WL
123170, a public school district brought
suit against United States Gypsum Co.
charging that some asbestos-contain-
ing ceiling tiles manufactured by Unit-
ed States Gypsum had caused damage.

Hebron, after an eight-day trial, sub-
mitted its case to the jury on five dif-
ferent causes of action. These included:
negligence, strict tort liability, breach
of implied warranty of merchantabil-
ity, breach of implied warrant&of fit-

IW.1
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Subsequent Call No Basis

For Solatium Award

A TELEPHONE call by an admiral to
a patient's widow informing her that
the physician who performed surgery
that caused the patient's death was be-
ing court-martialed in connection with
the surgery was not an aggravating
circumstance justifying a solatium
award in the widow's medical mal-
practice action, the 4th U.S. Circuit
Court of Appeals held Oct. 23

In Grubb v. US., 1989 WL 124244, the
widow of a deceased retired military
officer claimed that her husband died
as a proximate result of negligence
during a heart operation performed at
Bethesda Naval Hospital. She sought a
solatium award, based on a phone call
she received from an admiral at the
hospital informing her that the sur-
geon who performed the operation on
her husband was being court-mar-
tialed for manslaughter for his death
and advising her to retain an attorney,
saying it was "the crudest thing that
anybody could ever do to somebody."

The high court reasoned that it was
difficult to understand how Mrs. Grubb
was so taken aback or shocked bv the
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Chauvin assumes ABA presidency

Delegates app

The ABA House of Dele ates
meeting Aug. s and o at the Annual
Meeting i Honolulu, approved
numerous policy recommendations
highlighted'by a'resolution opposing
a const|tut|ona| amendment concern-
mgr desecration of the American flag.

he delegates also deferred action
ona proposal to create anew system
for respondm(hq in federal courts to
the ||t|gat|on that :an arise as a result

gane crashes, toxic spills and
ot r mass torts.

In add| t|? (50 House O%Delesgates
action, the leadership of the associa
tion changed as the Bre3|dent|al gavel
Was passed from Rovert D. Raven to

L. Stanley Chauvin Jr. (see article,

a
gtm S was a major topic of discus-
sion at the meeting. Sen. Warren o .
Rudman (R-N. H? In his speech to
the Opening Assembly Aug. s , said,

L. Stanley Chauvin Jr.

INSIDE:

S victims I cluded in disahilities
orts renevve to enact ro%

ranJ InuraSS é‘e”é‘?s sgn en%_..
Jy e&'( rrj»rran- Feteus

"d 65*8 WdTligl 0561 53 wyf

ll .
uct I|abq|t taW. oo 3

rove wide

"We must return the ethics debate to
the real 1ssue: staudaids of behavior
In overnment service. We must not
Ius {n ? ment or automatlcaIIP/
Impugn motives and integrity. It s
wrong to ruin reputations on techm
calities."

Richard J. Phelan, special outside
counsel to the House Committee on
Standards of Official Conduct, ad-
vised: "We, aslawyers, must keen the
f|re ofethlcs and integrity alive, not-
W|t stan mt{;t e Pressuré to FowW 10

000-peisot! law flrms to | crease
ﬂ]oﬂts to bill 2,60 Heahs and

e never- end|n nve the best
and brightest assonates and the most

ABA cites copstitytional ?
Inopposing flag-cesecration

The ABA will oppose Congres-
sional efforts this month to crintinal-
ize (he desecration or the American
fagi elthe( through enacément of fed
eral |egislation or by adoption of a
constitutional amendment to allow
the federal government and the states
to make desecration of the flag a

Both House and Senate are ex
pected to consider flag protection
measures after members return Sept.
6 from their August recess..

The push for Such legislation is in
response to ;he June 21 U.S. Su-
preme Court ruling in Texas V.

............................... 5
R
on &]t ate .............. ?

A:291-d.95T0;Gi

range of policies

Iucratlve law business." Phelan, who
spoke at a prayer. breakfast Au%
headed the investigation into the af-
fairx alf ft?r”H?r House Speaker Jumes

Le |SE1at|ve resolutmns approved by
the House of Delegates include the
following-

Adminiwtratlve Law

Jud|C|aI Review. ThiS resolution
from 'h Sectmn of Administrative
La/van Regulatory Practice recom-
mends an amendment to Section 703
oi the Adminjstrative Procedures Act
to simplify the forms of proceedmg

see “Annual Meeting," page 4

ro nﬂ

Johnson, In which a Texas statute
vva? rulgd unconstitutional because it
violated t> First Amendment right
to_freedom of expression,

The statute defined the foIIowm as
a m|sdemeanor to intentionall 3/
knowm desecrate, amon the
tilin s a state or national fag in awa
tha the actor knows will sefiqusly of-
fend one or more persons likely to
observe or discover liis actjon,"

During the 1984 Republican Na-
tional Convention in Dallas, Gregor
Lee Johnson, a demonstrator agains
Reagan Administration p0||C|es and

tee "Congress," page 6

3 House <mpinves 13 g-proprfeilJons Measures............... 7

REGULAR FEATURES
g%atwe Boxseo.e
Waishington News T —— back page )
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cCongress

from past |
certaﬁ)n corporations’ nuclear arms ac-
tivities, burned an American Hag and
was arrested and convicted on & mis-
demeanor charge. The state asserted
two Interests in supportrn%convrctron
Preventrn% reaches of the pence 3/
hose serjously offended by such co
duct, and Preservrng the f Iagasasym
bol of nationhood™and unity.
However, the Supreme Court con-
curred with the Texas Court of
Criminal A ﬁeals that no breach of
eace occurred or was even threatened.
he court also held that a “bedrock
principle” underlying the First
Amendment |s that”the overnment
may not prohibit the ex gressron of an %
e srmﬁ y Decause society finds t
idea itself offensive and disagreeable.
The justices further held that the
government could not require that
designated symbols be "used to

Annual Meeting

from past 5

Labor Law

Upemployment Compensatron A
Section of T.abor and Employment
Law resolution approved by the
deledates recommends the establish
mcnt of an experimental project to
determine whether improved access to
justice can he established In the
unemployment compensation system,

Mixed Cases. Another approved
recommendatron from the Section
urges Congress to amend Title 5, Sec-
tion 7702 0f the Equal Employment
Opportunrty Act to provide for more
timely processrng 0T mixed cases in-
volving the Equal Employment Op
gortunrty Commission and the Merit
ystems”Protection Boara.

Military Law

Miljtary Judges. The delegates ac-
cepted a resolu on from the Standing
Committee on Mr itary Law recom-
mending that Article 67 of the Uni-
form Code of Military Justice b¥
amended to provide that a Judge of
the U.S. Court of Militaiy Appeals
Who s not reappointed. to the court
shall become a senior rudge except
Vhere there is cause or “his non

gn %ntment The resolut%on
s for an effective s¥stem or utilis-
ing senior Judges of the court. m

plans action

on
communicate a limited set of
Mmessages.’

Con ressional reaction to tp
Supre e ourt decision was switt.

Morc than so proposals were intro-

duced to either amend the Constitu-
tion. or enact federal legislation
makrnﬁ fho desecration. a crime.
In the House, the Judiciary Com-
mittee approved U p. 297(; 3 bill
sponsored by committee C arrman
Jack Brooks(D-Tcxas). The bill, e

pected to reach me House- floui thrs

month, would amend IS U.S.C, 700,
which “currently States that » Is a
crime to caru contempt upon the U S,
flag. Accordrn to Bro S, HP
2978 wou proecttelp ysical in-
tegrity of *lie’ Hag in all circumstances
regardless of the motive ot political
mess%ge of the actor.

2978 provides that "whoever
know emutr|a}tnesardefaces bunt]ﬁe

S U

Unrtea fates Rell beP/ned 0r im
prisoned for not more than one year,

knowing|

- and attempts at federal Iegrsla ?n are

flag protectlon

or hoth."

In approvrn? the bill, the commit

tee b/passtd attempts for a Coustitu
lonal amendment on the matter an
Va promoted by the Bu% Ad mrn—
|terat|on and expected to be brought
up again on the House floor.

Méanwhile, the Senate Judiciary
Committee Js holding a Series of hear’e
rn%s on the jssue, Earlier, lan uage of
« il introduced by Senate Mingrity
Leader Robert J, ole (R Kan.) was
approved as part of 5. 5, child=care
Ie rsIatron assed bP/ the $enate June

ole sproposa strike the
wor ing. In” current aw at makes
desecration of the flag ii .ml only
when committed by someone Who
"casts contempt™ on the flag.

The ABA helieves that attempts to
amend ghe Constitution are "an un-
warranted mfrrn ement on freedom

of speech and “expression and a
dangerous recede for the future,”

“riot only futile but Iirresponsible.” B

S&L bailout law permits limited
disclosure of grand Jury materials

The Financial Instrtutrons Reform,
Recovery and Enforcement Act,
srgned into law Aug o, permits
gecrfred government™ personnel to
tain grand jui mformatron con
eernrng r“nnd aw violations,

Spetifically, the measure, Public
Law 10.73 (H.R. 1278), permits dis-
closure for use |n investigating and
||t|%atrn)q k fraud, cases in' two

ext?; to frnancral rnstrtutron reg-
ulatory agfency personnel upon 3
showin ‘Substantial need” and
pursuant to a court order; and to
Justice Department civil” attorneys
without court order.

As introduced, both House and
Senate ve Jsrons of the bankrng ill
containe provrsrons to {rr
overnment  personnel  meetin
gsubstantraﬁ nged "test to pe r% 3
access to grand jury material relatrng
to' an?]/ matter within the jurisdiction
of suc e artment or agency,

opposed 1he grand

Jury secrecy provr jon s first pro-

posed because it would have made
‘grand Jury rtcordj automatically

and routinely available throughout
the government for any civil itigative
and Investigative Purposes
The House bill, however, was
modified after Rep. Charles E.
Schumei %D NY% authored com-
Promrse language to limit disclosure
0 bank fraud cases and maintain the
then existing requirement for court
approval hased on ashowing of "par-
ticularized need,” a higher standard
than the adopted "substantial need.”
Under the "'substantial need” test,
the cuurt could consider the burden
on the government in duplrcatrng the
grand jury rnvestrdatrqn a factor not
onsidered under the "particularized
need” standard. However, review
under the “substantial need” standard
would require agreater showing than
mere convenience to the government.
In reconciling the differences be-
tween the two Versions, the confer-
ence commrttee adopted the House
anr%uafgre limitin Bhe Isclosure to
aud cases hut owerrngte
standard for court approval to “sub-
stantial need.” Bl
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HOUSE JOINT RESOLUTION N

July 13, 1989, Introduced by Rers. London, Emmons, DeMars, Varga,

Si kkerna, Middaugh, Nye, Wartrier, Stopczynski, Runco, Giese, Martin, Rocca,
Pridnia, Bender, Camp, Rankes, Randall, Stacey, Delange, Gnodtke, Jaye,
Weeks, Maynard, Bartivik and Owen and referred to the Committee on House
Oversight

A joint resolution ratifying the proposed amendment to the
constitution of the United States relating to the physical dese-
cration of the Flag of the United States.

Resolved by the Senate and the House of Representatives of
the 3tate oC Michiga n, That whereas the one hundred and first
Congress of the United States of America, at Its session, iIn both
houses, by a constitutional majority of tvo*thirds of both houses
has made the following proposition to amend the constitution of
the United States:

"JOINT RESOLUTION

Whereas the Flag of the United States of America 1Is a
national symbol of such stature that 1t must be kept inviolate;

Whereas the physical desecration of the Flag should not be

considered constitutionally protected speech; and

034 15789 TVD
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2
Whereas physical desecration may include, but is not limited
to, such acts as burning, mutilating, defacing, defiling or
trampling on the Flag, or displaying the Flag In a contemptuous
manner: Now, therefore, be it

Resolved by the Senate and House of Representatives of the

1
2
3
4
)
6 United States of America iInCongrass assembled (two-thirds of
7 each Hou3e concurring therein), That the following article 1is

8 proposed as an amendment to the Constitution of the United

9 States, which shall be valid to all iIntents and purposes as part
10 of the Constitution when ratified hy the legislatures of

It three-fourths of the several States within seven years after the
12 date of its submission for ratification:

13 "ARTICLE

14 "The Congress and the states 3hail have power to prohibit
15 the physical desecration of the Flag of the United States.'™'.

16 Therefore, iIn the name of, and on behalf of, the people of

17 the state of Michigan, we ratify, approve, and assent to the pco-
posed amendment to the constitution of the United States.
Resolved further, That certified copies of this jointreso-
lution be transmitted by the governor of the state of Michigan,

18

19

20

21 co the president of the United States, the archivist of the

22 United States, the president of the Senate of the United States,
23

and the speaker of the House of Representatives of the United

24 States.
03415*89 Final page
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HOUSE JOINT RESOLUTION M

HOUSE JOINT RESOLUTION M

July 13, 1989. Introduced by Reps. Owen, DeMars, Scott and
Maynard and referred to the Committee on House Oversight.

A joint resolution proposing an amendment to the state con-
stitution of 1963/ by adding section 9 to article 111, to pro-
hibit the physical desecration of the flag of the United States.

Resolved by the Senate and House of Representatives of the
state of Michigan, That the following amendment to the state con-
stitution of 1963, to prohibit tne physical desecration of the
flag of the United States, <3 proposed, agreed to, and submitted
to the people of the statet

1 ARTICLE 11l

2 SEC. 9. A PERSON SHALL NOT PHYSICALLY DESECRATE THE FLAG OF
3 THE UNITED STATES. THE LEGISLATURE SHALL PROVIDE BY LAW FOR THE
4 IMPLEMENTATION OF THIS SECTION.

5 Resolved further, That the foregoing amendment shall be

6 submitted to the people of the state at the next general election

7 in the manner provided by law.

03416"' 89 Final page. KKG

M NOILNTOSdd  INIOf  3SNOH



1 Whereas physical desecration .ray include, but is not limited *
2 to, such acts as burning, mutilating, defacing, defiling or
3 trampling on the Flag, or displaying thu Flag In a contemptuous
4manner: Now, therefore, be It
5 -Resolved by the Senate and House of Representatives of the
6 United £tate3 of America in Congress “sseipbl.ed (two-thirds of
7 J?Fh HoyS.e concurring ,ter,ei,n) , Toa,t the following article 1is
8 proposed as an amendment to the Constitution of the United
$ States, whjich shall be valid ,to all intents and purposes as part
<10 of the Conati.tution when ratified by the legislatures of
11 three-fourths of the several States within seven years after the
12 date of 1ts submission for ratification;
13 "ARTICLE
14 "The Congress andthe states shall have power to prohibit
15 the physical desecration of the Flag of the United States.'™'.
16 Therefore, iIn the name of, and on behalf of, the people of
17 the state of Michigan, we ratify, approve, and assent to the pro-
18 posed amendment totbe constitution of the United States.
19 Resolved further, That certified copiesof this joint reso-
20 lution be transmitted by the governor of the state of Michigan,
Z} to the president of the United States, the archivist of the
22 United States, thepresident of the Senate of the United States,
23 and the speaker ofthe House of Representatives of the United
24 States.
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from pagr |
certain corporations’ nuclear arms ac-
tivities, burned an American fiag and

was arrested and convicted on a mis-

demeanor char%e The state asserted
two Interests In upportrn convrctron
Preventrn breaches of the peace b
hose seriously offended by such cor-
g f nd Preservmg the flag a&sa sym-
ol of nationhood"and untty.

However, the Supreme Couri con-

curred with the Texas Court of
Criminal Appeals that no breach of
eace occurred or was even threatened,
he courtlalso heId that a "bedrock
rrncrg underly meg S First
Amenament |s that“thé government
ma not rohrbrt the expressron of an
rea srmpg because Soc tg/frndst e
Idea itself Offensive and a a%reeable
The justices further held That the
government could not requie that
designated symbols be "used to

(hnnual Meeting

Labor Law

Unemploiment Compensatron
Section of Labor and Em %ymeﬂ
Law resolution approve

dele%ates recommen s the establrsh-

ment of an experimental grogect to
determine whether Im tove aceess to
Justrce can be established in the
unemployment v mensation system.

Mixed Cases. .1.vilter approved
recommendatron from the section

urges Congress to amend 7 itle 5, Sec-

tjon 7702 of the Equal Employment
%)Hpnperl)rtunrty Act to provide for mgre
Vol vrh, the Equal Employment O
Eortunrt y Commission ang the Merit
ystems”Protection Boar

Military Law

Military Judges. The delegates ac-

cepted a resolution from the Standing
Commrttee ot. Mrlrtary

form Code of Military Justice b
amend eg to pro\m Eha/t ”A ?
the U.S. Court of Military Appeals
who is not reappointed. to the court
shall become a senior +udge except
where there is %ause or his non-
pPorntment The reso

calls for an effective system for utiliz-
Ing senior judges of ‘the court.  H

Sbtm WdcT:cl G657 *92 Ndi

plans action

processing 0 mixed cases in-

Law recom-
men mcg that Artrce 67 of the Uni-

ution also |

on
communicate a limited set of

messages

Con |easkma| reaction to the
Supreme Court decrsron was Swift,
More than so ptoposas were intro-
duced to either ameJr tee Constitu-
tion. or enact tederal legislation
makrnﬁ Jan, desecration o Cjiing.

In the ouse the Judiciary Com-
mittee aJ)rove H R 2978, a hill
sp onsore by commrttee* Chajrman
Jac Brooks (PTexas) The hill, ex-
peeled to reach the House Boor this
month, would amend 18% .C. 700,
whic currenty states ihat 1i is a
crime to cast contempt upon the U.S.
flag. According to Brooks, H.R.
2078 would protect the physical >
tegrity oldie flap, in all crrcumstance’>
regardless of the motive d- political
message of the actor.

978 rovide" ihat “whoever
knowrn Y mutilates. defaces, burns,
or tramples uRon an frag of me
United States shall be fined. .cr im-
prisoned tor not ntosc than one year,

fia% protection

or poth."

In approving the bill, the commit-
tee bypassed attempts for a Constitu-
tiondl amendment on the matter, an
idea promoted by the Dush Admin-
Istration and expected to be brought
up aegarn orr the House Bogr.

nwhile, the Senate Judiciary
Committee Is holdrng asenes of hear-
m%s on the jssue, Earlier, lan uage of

I'l Introduced b[u Senate Mingrity
Leader Robert J. oe (R-Kan.) was
app*oved as part of S. 5, child-care
legislation passed by the Senate June
23, Dole's proposal would strike the
wording, in current |aw that makes
desecration of the Hag il ega onlg
yyhen committed by some ne wh

as]ts contewt on the fing.

The ABA believes that attempts to
amend th ?nstrtutron are an un-
warranted infringement on freedom
of speech and “expression and a
dangerous precedent for the future,
and attempts at federal legis atron are

"not only futile but irresponsin

a S&L bailout [aw permits limited
disclosure of grand jury materials

Tii<* Frnancrgl Instrtutrons Reform
Recover orcement A
srgned rnto law Aug. o, permrts
gecn‘red government” personnel to
tain grand | urr{ Info matron con-
cernmg bankrn aw violations

Specificall he measure, Public
La 103.73 1278), permltSdIS
fosure foB e |n |nvest atin
tigating bank fraud cases | two

o exts to financial institution reg-

ulatory agfency personnel upon “»
showing of "substantial need" and
pursuant to a court order; and to
Justice Department civil” cttorneys
without court order.

As introduced, both House and
Senate ve Orsrons of the bankrng bill
containe rovrsrons rmrt
qovernment " personnel meeting a
substantial need" test tc he ?ranted
access to grand jury material elatrn%
to an}r matter within the jurisdictio
0 suc artment or agency.

eAB had oppose the grand
ur secrecy provrsron & first™pro-
no ed ecauise it would have made
grand jury records automatically

and routinely available throughout
the government for any civil ||t|8atrve
and’investigative Pur 0SEs.

The House bill, however, was
modified after Rep. Charles E.
Schumer (D- NY% authored com-
Promrse language to limit disclosure
o bank fraud cases and marntarn the
t en exrstr Sg Je urrement or court

pproval based on ashowing of “par-
trculanze need.” a hi her stan ard
than the adopted "substantial peed.”

Under the "'substantia! need" test,
the court could consider the burden
on the government in duplicating the
grand jury mvestr%atron a factor not
onsidered under the "particularized
need" standard. However review
underthe 'substantial need standar
would requiren greater showing than
Mere convenjence fo the government.

Ir. reconciling the aifferences be-
tween the two Versions, the confer-
ence commrttee adopted the House
anr%uage limitin the orsclosure to

rayd cases hut owerrngte
standard for court approval to ™s
stantia! need."

d30N3C ISDNiWOdd



|n 0.

By P arent
I%slatlve over3| ht nt Farl
a_made ¥ r% one 0 Hgt

os|gatneg F ur mgohe
Iaﬁlvan aﬂ \e |sFature woulfg

e, to rigt that 0 a,§| .
he C ncern ome at a time

i iem% b

HdlUvan iUat he doesn't

onstit
\ {0 rote,gtﬂ
ee prptectin @
pvmn T g,
* *

-erﬁer?K r\{V drc(is||t0|n> «s fatsa* t|onaypro et form of po) f political

SR SO di el projes :
seeis 10- Mo It Worth Unowtak R led 2 2@8 ﬁ
HStem "HI. sansen. D-Jack- car&(f e ip1o 02

fear Fb)—? R\ﬁer{lseorn dsu rrl]ﬁﬁ?re;o gf 839

fiac dbsecraflon 14 nad? eé%%%ﬁtsecrw snar%(édgeedq
avin omln
%st tes ere It’s egal 0
the law on the hooks. "™ U!g WO 09 anogher they
W ' I (hdnt ne (‘I{\(lél o{enses

r
%tdvev%e”ﬁe'ﬁ’e” y EASS Soxtgn
tofne ”a%raé?ij %‘% the
?]tate ado teqp tf] § g%ode
08sn't carr}/ nxmmmall
| atio

. penatles or esef
Ironically, the lawyer sa|d the
gt%te code still 8onta|ns angy %e
san'y esecration Of t
ilstat? ag Is treated tefame masv
reat desecration 0
, but the statute that It was re-
Ing to apparently got drop-

, % hvap learned of Wyomin s
standing from a recentn Wspaper
art,l da as surpn

] nown| oreg
mg seemg rticle, aﬂoulcs

SEEMS tQ e somet Ing We S
correct.

£0'd 651» Wd60:2T 05SI 92 WI tc dBHNBQ "ISDN :NOdd J



PO'd

11255 TIMBNATIONAL rrioay, QOCHR" 1111

Il Counts

money," soul (ho piosecti
li Smith, "It (JuoArtt matter
<o how well known you .ire
can't Jo tlt.it to the Ami r-

'A'SnJ Time'

llglous lenders expressed
<r the spectacle surround-
kkur and the messages It

's a sad time /or till of us II-
iristl.m work," stud Anhui
executive director of the
| Council on Financial Ac-

'«Al Christian orgflnira-
been hull by this In some

verdict was Announced, the
Ived Around whether Judge
ild send Mr Biikkcr tc

ler, a second prosecutor in
mdined to comment on Mr.
nishmcni, other than to say
eratlon Is app'opilate to

mter. whose nickname s
Bob,” Is known for his
nces, and there Is wide-
ulatlon Mr. Bakker could
ty Jail term.
Jter's  supporters, who
row In numbers during the
<4-day trial, expressd out-
verdict. But they said Mr.
d survive his oreal.
t't have Jesus, he could not
id Ben Martin, n lonetime
mployee of the Bakkers'.
lost his Christianity. He's
Lord than he's ever been,
compassionate. He even
secutors. He's praying for

Years Of Tumult

:t capped two ar,d a half
lull in the world of televi
Ism that began when Mr.
tncd from his ministry on
87, after revelations about
I encounter with a former
etary, Jessica Hahn, and
ministry money to buy her

was sex that began the
i money that was at ilf
the furor was a reflection
:rs” taste for luxury, but<
I the frantic battle fordol
e world of television ew.n

lakker acknowledged tin
Idmlli when he testified,
ever get away from the
.yon have to raise funds
veek, the next month, the

built a H80 million em
uded a 2,300-arre Chris-
irk and resort, Heritage
ort Mill, S.C, and the
st satellite network de-
«=dy to religious program-
tax in 1986 it took in 8129

6SPB

WdOT:2T 0SST

Tammy Faye DoUker broke into a hymn outside the Federal courthouse
tion of her huobar.d. With her was Mr. Bikk rr'a lawyer, Citorgc- T. Davie.

Senate Votes toOQutlaw F

S e B Stage is set for a

WASHINGTON, Oct. 5- The S-mate
todlay a(plprot\)/ed Iegislaéionhlnt?ndml tc% battle over
outlaw (lag burnmg and other forms o -
(lag defacement, setting the stage, for a amen d in g the
battle later this month over a proposed - 2
conshtuilonol amendment to accom- COﬂSt'tut'Oﬂ .

plish the same purpose.

Many Den&ograts hlopefthe Iegislzill-
tion, approved by a vole of 9i to 9, wi Many supporters ot a constitution.il
ake (he edge off the drive for an amendment say ihat ihe effort is
amendment barring flag burning, goomed to failure and 'hot the measure

which critics say would Involve need- || rut pass muster with the supreme
less tinkering with "lie Bill of Rights. oyt

Such an amendment hos (he hocking of
President Bush, the Republican leader-
ship in Congress, und many rcnk-anii-  Democratic leaders tried today to
RJe Democrats. if)' boot back two efforts by Republicans
The White House hax'glver no liidréa-*>lo amend Il,c measure with language
tlan that it will veto Hie leg'Slodor,. huf that some Democrats feured would
has repeatedly reaffirmed its preferj raise .=unituutionul problems. One ef-
“ence foran amendment. /oit involved a prohibition on "physi-
. cally defilmg' the flag. An aitempi to
Seme Adjustments Are Mfl-Jo kill hut part ot the hill failed by a vote
The House has already passed a ver- of 31 to C3 with several Democrats
sion of the bill and Is soon expected to switching melr votes when It was clear
give final approval to the legislation thatthe amendment would survive,
passed by the Senate, widen made _ Tne Dtmorr-Mic | ip, led by
some adjustments to the House bill. SH‘%%I Jose?1 1. BidenJr.. cﬁalrman
The legislation Is Iniendcd to circum- OF Senme _Judiciary Committee

Two Parts Are Killed

in Charlotte, N.C,. after the convic-

lag Burning

ingjs expected to come to the Senate
floor the week of Qcl. 1C; .approval"
would require the support of.twothffds
of the® senatorsjresenf and oting.

Demdcfals who oppose the measure m

are now conducting a head count to
measure iheir forces.

The Way the Forties Split

The nine senators voting against the
measure today fell Into iwo categories.
Six of them support neither t statute.
nor a constitutional amendment: two
Republicans, John H. Chafee of Rhode-
Islond and Gordon Humphrey of New
Hampshire, and four Democrats, Ed-'
ward M. Kennedy of Massachusetts,
Bob Kerrey of Nebraska, Howard Met-
«=ronbaum o( Ohio and Daniel Patrick
Moynihan of New York

Th.ree other Senators, all Republi-
cans. voted against the legislation and
voiced a preference (or a constitutional
amendment: Mr. Oole. Charles E.
Grassloy of (owa and Orrin G Hatch of
Utah. Many senators who voted for the
legislation have indicated they also
support an amendment.

the Senate spent a day and 3 half on
"he flag-burmr.g measure this week,
even as it struggled with an array of,
budget and other legislation piling up.

vent a Supreme Gatiri ruling in Juno Succeeded In hiding the other amend—George J. Mitchell, the Senate Majority

tba, Rag burning Isa protected expres- measure, [ by

sion ol free speech,

leader, told reporters today that he

Senator Bob D)ie,ﬂeéepub ican lead— regretted” that the Senate spent so

To satisfy the First Amendment con- €&, would hove stipulated (hat the legis—much time on the flag measure this

cerns of the Court, an effort wa3 made latd* ban public actscl O?J

to confine the legislation tc the act of . lwaskilledby ovoteofs3 o47. /
flag burning rather than tho political A measure asking Jor n_oconstutu
message of the burners. toiar?.nrfide jooutlaw flag b{,ll’n-

*9f Ntff

TSErZ9tMOST8:0i

desecra—week but said It was out of his control.

Malf Subscriptions: 800-631-2500

dSriNBC 150N:WOdJ



Note 1

) Expose to public view any fkip, upon which Inis hern printed or
oUiervyi.se produced, or to which ssliall” have Twen alUichcil any such word,
mark, tlcsifin, or advertisement; or

(0 Expose Lo public view, or have in possession for sale or any other
purpose, any article of merchandise, or '[hlnr{J for I|o)d|ry; or carrying
merchandise, upon or to which shall have hecnproduced or attached any
fla/;, In order o advertise, call attention to or decorate such article, or
ﬂagé}) Publicly muLiniLe, defile, or by wor<l or act cast contempt ii[>0ii any

The word “flat:" as used herein shall mean any duly authorized flat;
shield, standard, color or ensin of Uie United Slates, the Stale of
Joviisiana, or the Confederate States of America, or any copy thereof.

Whoever commits the crime. ol flap, desecration shall be fined not inori®
cl)-lrurtr)]oﬁ]nle hundred dullms, or imprisoned' for not more than ninety tlaysd

Amended by 1 DO Me B i t
Jicptun-r's. Comment
Sec llcfwrler's (Jominrtif, It S. 14%)1V,

E]ﬁEASON AM) DISLOYAL ACTS K.S. M:11G
L

Mixlory and tin'jree «fLnv

Source; Piic 1960 amendment .rhird in *lie dcfini
Acts 1542, No 43, * 1, Art. JIG. h<n of "Var*. standard, color. ensign »™'1
Lonfeilcrali; Slates of Anifrira,

lactii ftcfcrcnMs

Display of federal and slate flag's, sec JIM. 40 152, “19.157.

1.ibmry References

Slates 423, C.1.S. States $ 3J.
@r]iijed CJ S. United States 6 «.

Ilulled Stairs Code Annotated
blplay and use of flag, see 36 US.G.A. 8171 cl v uj.

United Stutes Supreme Court
| of fIaE see \Wash,, 1974, 94 S.Ct. 2727. 418  U.S.405,41

2't 415 LEd.2d 842

_Ct(])ntem tuous trralin
ate of

cn
Simtlt v, oEuen, 1974, 91 S Ct. 12
U.S. 568G 39 L.hid <1 G05; Spence v. S|

Notes of Decisions

prosecuted was unconstitutionally broad

Jn general 2 (
Validity 1 am) vague, were Not ri ' >ysvt Lhcir
o ] “pending slate criini- .criirins - an-
. Vulidiiy o . joined, and merits o' him would not
Plaintiffs, who inside no aIIeHatlons of ' considered. Ke< dion. DU
had faith, harassment, nr any other special 1972, 348 K.Supp.

circumstances, but who simply nlicged Lhal
this section under which they were heing
271



UI1TAPTBK GIG
OFFKNSKS AGAINST ITIK FLAG

GiC 1 Misuse of Flag.
646:2 Wrongful Display of Flag.

LIMHAKY Ki:h jiuina s

West Key Number ALU
United Slates <€>555 WIi.il roustitutes violation of flag iksccra-

lion statutes. 11 AT.RAI 502,
Uﬁﬁ%& 6talrs§8

Git>: 1 Misuse of Flag. A person is purify ofa in  dewennorfif he:

i. Purposely planes any unauthorized inscription or other thing upon any
flap of the United Slates or of any state of the United Slates; or

fj. Knowingly exhibits any such flap knowing !bc iascription oi other
thing to o unauthorized, sr

M. For purposes at advertising a protloet or service for sale or i'ren dis-
tribution, affixes a representation of tbe flap of H” United .States oi of a
state of the United Stales Lu sueh product or on any display whereon such
product or service is advertised; ct

IV. Pxr|>osely or knowingly mutilates or defiles any mji:li flag; or

V. Having been presented with a iJag in hehaif of this state and using
such flag in violation of this section, refuses to comply with a request by’the
governor that such flag be returned.

History
Source. 1971.5)8; L off. Nov. » 1973,

Cross Aryerkni'ks

Classification of crimes.see USA 625.9.
Sentences, we RSA C5).

Annotations

1. Cited ) Court, MI F.2<| HIM! gtsl Cor. 1V/Obrerliurari
Cited in Ifnya) v. Xué*erlpr Court. 397 K. denied. 429 U.S. SG7.1)7 S.Ct. 17K 50 I..I-jl.2d
Supr». 250 (L.N.H. 19755; Koyal v. Superior  147(1976).

if_640:2 Wrongful Display of Flag. A person is guilty of a misdemeanor*

. Knowing that he is not authorized by an appropriate federal, state,
count?/ or municipal official he dls_PIays theflag of any foreign country upon
any slate, county, or municipal building: or
[l. He displays the flag of the United Nations on the properly of the state,
a county, a municipality or any institution of learning in any manner other
than along with and subordinated to tbe flag of the United States.



Subdivision I. Definition. In lliis section "flag" means anything which is !
or Furports to he the Stars and Stripes, the United Slates shield, the United
Stales coat of arms, ihe Minnesota stale flag, or a copy, picture, or rcprescnla- |
lion of any of them. a

Solid. 2. Acts prohibited. Whoever docs any of the following is guilty of >
n'tnistlcnicanoi'

; (1) fnlcntionally and publicly mutilates, defiles, or casts contempt upon the
ap., or ,
(?) Places on or attaches to the flag any word, mark, design, or advertise- »

menl not properly a part of such Mag or exposes to public view a flag so ¥

altered; or
(3) Manufactures or exposes to public view an article of merchandise or a
wrapper or receptacle for merchandise upon which the flag is dcpicled; or
(4) Uses lhe flag for commercial advertising purposes. |
Stihd. 3. Exceptions. This section does not apply to flags depicted on \
written or printed documents or periodicals or on ‘tationery, ornaments,
pictures, or jewelry, provided there arc not unauthorized words or designs on
such Hg%%s and provided the flag, is not connected with any advertisement.
Laws 1963. ¢ 73, Amended by Laws 1971 ¢. 21, y <§ cff March 6, 1971,

AdvLvory Committee Comment
This will. supersede. Mani-Sl, f.614.36. . The recoinmended sccfinn follows
suthan\ﬁéll LWIe cona%ﬁ)%.(%, which in turn a(?optedt e su%stance Ot die
unirorm act on the subject. -
. Glause. ﬂ of Subd..2 does not prevent tf]e glvmg away of flags to customers
-ofR fu3| e stenttﬁrprlse gs %1hpaEg |t()jt|c ges u? » i th f
eference to the use by the Red Cross of a acing the name
H gar |na§I. 5 652%6@1 gb 8e8 : 4

donors thereon, now appgaring In not*been inclu

R 1,2 S TR e el e

. Mjnn.3t. &, 614.34 prohibits the display in the slate of a.red or blade flag.. A
sl Pt B IR BT R S X e

—=on

violated the rignt ol tre.c spe ts icpcal is recon
[lsiurlcn] N<Ke
Derivation: Rev.Laws 1905. C

Ml%l.%t.l%ll, O654.361,.51614.2' Laws 1599, ¢. 163.

E\Cn.gl.ﬂ%, 83 ?0|§091 to i'0513. T.c 1971 amendatory act substituted the
Laws 1919, c. 46. 8§ 1to 4. specified penalty of misdemeanor for 2 former
Laws 1959. c. 431. § 1 [>cnally of imprisonment for not more thaD 90
Gen.St.1913, § 9017, days or a fine of mil more than 3100.

Crota References
Misdemeanor, penalty when not otherwise piovided, see § 609.03.

312



946.04 CIMNAL QK U /
946.04 ltcprtittnl Ly 1,177, r. 173, fi 117, cfr. June tT]J)78

Untorlr.il Null?
Thic H'IX"tilnl M'riloii,iH m liijz In Hir 1. r. <
iﬂ(ﬁlanf/ of MKIIIImIt riiikt orwililciii< SLIIfiS, | IHS.IKi,
tvitHUOflvnl from; LIV, r WHL 0 1
*IMS. ¢ 3«). KI PIttS. 5

St.Wif. S Jfi/illi

946.05  I'l'; desecration
(1) Whoever intentionally ;nui Publicly mutilates, defile*, ar
casts contempt isjx>n Ihe flan ist;uilty of a Class E felony.

(2). Jn this section “flag™means anything which is or purports to
10the Stars and Stripes, tin* United Stale* shield, the United States
coat of arms, Ihe Wisconsin state Hag, or a ropy, picture, or represen-
tation of any of them.

Mhtorical Nuir

Snurtc:
surrlnns’,f3|I Iﬁ/\/r'»| atrdil. | hl.ﬁ{m,’ ?/?Ltj?ﬂi’rf.1 )
168, B us in, aiN-tsujit o AT, S, "5 us off UM 1, iome

Kuv Krviiv.v Ciimtni'iiUrifs
D(«vrlo)ii!Ci.l ni riliars injnir*u” Ne. iSNily uf criminal imouf for eirlri
criminal lijtenl.  Viltiair, J.” Sliwn. 21 nf vims|itruc>.  firthy JO \Vis.)j.ltov. b
Slarmiirit> 0 itex, rri <oir.n

Liimjry References

ttaitnl Statese > . U . J . K . King* 52

Unlinl Slalci Supreme Court
ik nintiiic* ninl  free gMe<li, -* T1hk i.tntulc iimxmnlituUonnlly Txi;un,
ileo v. Sinte of \VaoMiii:Inn, urM, 'H »m Sinll.It % Cniairn, 1574, 51 S.CL J2i2.

F
Sfipiieo £ L L. . ]
St’L 227, 11S U.S. Hilir. 41°'1,ICiiy.l M2. tir» U.S. Tilill, no I..i:d.2<J (.0S.

946.06  Improper use of the flag

1) . Whoever intentionally docs any of the following is guilty of
' Class’A misdemeanor”

(a/ Places on t*attaches to Ihe ﬂa% any word, mark, design, or
advertisement not properly a pail of such flag; or

(b) Exposes to public view a fl3g upon which, has been placed or
thjtcaﬂfgga \(/Jvrord, mark, design, or advertisement not.properly a part of



$ 1326. Smoking on trolleys' and buses.

(a) Whoever in nny trackless trolley couch, or gasoline or diesol-engine-
pr_uReIIed_bus being “used ok it public_ conveyance for qarrylng_fmsHon?cnl
within this State, smokes or carries a I|g$hted Cigarette, cigar or piK> shall be
fineti not leas than V> nor more thun $25. _

b) Jnslicivj of the [>e;ioa ahull have jurisdiction of ofTotVs under this «ec-

lion. (60 Del. Jatwa, ¢ ™, 5 I.)

$ 1331. Desecration; class A misdemeanor.

A person is guilty of desecration d lie intentionally defaces, damages, [>ol-
lulei. oi otherwise physically miatruuLs any public monument or structure,
any place of worship,_tin; national flag or any other gbject of veneration by the
public nr a substantial seﬂment thereof, in n public place and in a way in
which the actor knows will outrage the sensibilities of fiersonr. likely to ob-
serve or discover bin notions.

Desecration is » china A misdemeanor! gl_ Del. C. 1053, § 1331; 38 Del.
Jaws, r. 197, s I, 65 Del. lows, ¢ 463, & i.)

4Cté{fvetp aﬂf\/éiéafy%aif&fﬁw'j’or%r{“ BJ()Intilg\;ygp"'.'Cl-trtihip"rmtrUa:inidiiIeotUirfuirt

8§ 1332. Abusing a corps#; cluss A misrienmimor.

A twrwii b guilty of abusing u cot jxse when, exrepl ur. aut.hnri.ifd by laiv, ixe
treats a corpse *n riway that a reasonable tuso knows would outrage ordinary
family feasibilities. _ )

Abusm%a conge. ipaclass Amisdemeanor (11 Del. C. ID23, it 1332; 53 De!
Laws, ¢ 497, £ )

8§ 1335. Violation of privacy; class A misdemeanor.
(a) A person is guilty of violation of privacy when, except as a by

(1) Trespasses on property mtendm? b subject anyone |
ping or other surveillance In a private place; or

Installs in any private place, without consent of the Rerson or per-
sons entitled to_?rl_vacy there, any device for observing, photographing,
recording, amplifyin or_broadcastm%_ Bounds or events in that place or
uses any such unauthorized installation; or _ _

(3) Installs or uses outside a private place any device for hearing, re-
cording, ampli mg_or broadcasting sounds originating in_that place
which would not ordinarily be audible or comprehensible outside, without
the consent of the Rerson or persons entitled to privacy there; or

(4) Intercepts without the consent of all parties thereto a message by
telephone, telegraph, letter or other means of communicating privately,
including private conversation; or
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1 113305 Ol». J: OENEItAL XMIiOVISIONS

3305. [Hugs In villngo squnro mid supervised public parks

In addition lo Ihe buildings and grounds described in (his Acl in and
upon which the Uniled Stales national flag shall Ix displayed, a flag
shall also be displayed and flov/n each day of Ilic week from each city
or village hall and village square, and at Ihe principal entrance to «!!

supervised public parks.
[*aws 18/, ik 229, 5 3, added by Laws \% 7, p. 2052, § 1, cff. July 26, 1567.

library Itefwnces
Slate* C.J.S. Slslch | 147,

3300. [Ixpense for flags—Manner of payincit*

The flags used by any and ah state institutions, as provided for in
this act, shall be paid for out of (lie foods apﬁropnated for Ihe running
expenses of said institutions, the same as other necessary supplies arc
bought and juid tor, and e flags for use over court houses anti public
school buildings arc hereby declared to lie necessary supplies, and may
lie paid for on! of the public funds oi the respective counties or school

dislriels.

Laws W97, p. 229, §-I, cff. July J, 1897.

3307. Penalty for injuring nny flag, flag-sinff, or pole

Any person or persons who shall wilfully mg]ure deface or destroy
any flag, flag-slaff or pole, or adjustments attached thereto, erected and

arrangied ‘or the purpose of carrying out the requnements of this act,

shall T deemed guilty of a petty offense and fined not less tinn one/
fl) dollar nor more than fifteen (15) dollars./

Laws 1897,%p. 229, § 5, cff. July 1, 1897. Amended by ".A. 77-2416, § 1,

eif. Jan. 1, 1973.

Historical Note

PA. T i§|>f|dUItUcd "Hett offense wllh the_Unified Code of Jumcllom

anil” lot ™ni3ijci>n-anai an Y)ou con- mu clt. 3 i JOOLH-1 eI

viellon. slioU be”. _ Section ? of P.A. 77-2HS prowded an
Tlic amendment by P.A. 77-tfG eon- effectlvo date o* January 3 170
Jormed penalties under this |iarofraph

Library Relercoces
0.J.S. Disorderly Cumloet J 111) *

C.9%. Mollcloiis Mischief it | Iu S. 13

llisiirdcrly Conduct @=>t.
Mollclouo Utsclilef <=1 12
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1 U3351

crrjti.nA Hljr* Ulr PFLACS

3351. Desecration, mutilation or improjter uso--Penally

Any person who (a) for exhibition or display, places or causes to he
placed any word, figure, mark, picture, design, drawing, or any adver-
tisement iny nature, upon any flag, standard, color or ensign of the
United States or State flag of litis State or ensign, (b) exposes or
causes  be exposed to public view any such flag, standard, color or
ensign, upon which lias been printed, painted or otherwise placed, or to
which Iras been attached, appended, affixed, or annexed, any word,
figure, mark, picture, design or drawing or any advertisement of any
nature, or (c) exposes to public view, manufactures, sells, exposes for
sale, gives away, or lias in possession for sale or to give away or for use
for any ptnposc, any article cr substance, being an article of merchan-
dise, or a receptacle of merchandise or article or thing for carrying or
transporting merchandise upon which has been printer), pointed, at-
tached, or otherwise placed a representation of any such fiag, standard,
color, or ensign, lo advertise, call attention to. decorate, mark or dis-
tiné;msh the article or substance nn which so placed, skill be gudty of

ass C misdemeanor!

Any j>erson who publicly mutilates, defaces, defiles or defies, tramples
or cxsts contempt upon, whether by words or act, any such flag, slan-

I daid, cnlor or ensign shall he guilty of a Gass 4 felony.)

Laws 1907, p. 351, § 1, cff. July 1, 1907. Amended hg Laws 1968, p. 173,
§ 1 eff. Aug. 20, 1968; PJ\. 77-2447,§ 1, cff. Jan. 1,1973.

[Ibtoricfll Nate

Tlit 198*untndme|" added tliu nt-cond _ Tlio amendlment by, P.A. 77-211/ toti-
pflo>respl, formed penalties under “ridu psrncrsph

A vtotMlo* under_tin Ural iraKraphl ">»e - Codeaf
heenmo aQCIanscT nisdcme no ug 7 ¢

d 7J-2H h h S t f P,A, 77-2U/7 proyided
?er Po /Yy, Deen been @4 punljrstsr:g rontdvﬁﬁnje te% |\|I%n dzaI% of January fr%%e "
not uiuro tlmn 30do>yt opbol Tills of Acl:

Tho a mt ame ent made u vaR An Act to prevent uer unish the dca
th 8 e scooc xsrtm ? ost, cciuloa. tl|ab rF ropc.-
%'str ,“Q Il'flmn})on 0 VI cor - fthr. Has \(IJ» nite jj S<enro% rn r-
rnent 0 tmom one to Ve 1% ]£JO7 eff. ultpl P

Library References

Dlsqokogi Gonduct £=ol. C.S.C1q3.DisorderIy Conduct | t(I> et
0.J.S. United Slates t 9

1-3 NSMUAma.—13 833



PUBLIC OBPER OFFENSES.

TREASON, RIOT, DISORDERLY” °
CONDUCT AND RELATED OFFENSES

pe 0215 oz, (e i
ag arnstm?te State, of Or on or ol?to Is t0'l0

enemres giving therri‘aid and comfort.
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CHAPTER 33—EMBLEMS, INSIGNIA AND NAMES

700.  Desecration of the flag ot the United States: penalties.
101 Official badges, identification cards, other insignia.
102. Uniform of armed forces and Public Health Service.

703. Uniform of friendly nation.

704, Military medals or decorations.
705. Badge or medal of veterans’ organizations.

706. Red Cross.

707, 4-H Club emblem fraudulently used.
708. Swiss Confederation coat of arm::.

7109. False advertising or misuse of names to indicate Federal agen-

cy.

710. Cremation urns for military use.
711 "Smokey Bear” character or name.

- "Woodsy Owl” character, name, or slogan.

112. Misuse of names, words, emblems, or insignia.

13, Use of likenesses of the great seal of the United States, and of
the seals of the President and Vice President.

714 "Johnny Horizon” character or name.

715, “The Golden Eagle Insignia”.

Histoiicul Note

074 Amendment.

1973 Amendment. 1'llb.L. 0,-147, 8 lﬁh).
Nov. 3, 1073. 87 Stat. 555, substituted

"Misuse of names, words, emblems, or in-

signia" for “Misuse of names by collect-
mgltea e%zws to indicate Federal” agency"

1972 Amendment. Pub.L. 02-317, S3(c),
%Bly 11, 1072, 80 Stnt. -102, added item
1971 Amendment. Pub.L. 01-051, § 2
Jan. 5, 1071 84 Stnt. 1011, added ", and of
the seals of the President and Vice Presi-
dent" following "United States" in item

1070 Amendment, Pub.L. 01-110, 5 4,
Sept. 25, 1070, 81 Stnt. t.I, ndded Item 714,

§ 700.

1 Pub.L. 03-318. 8 8.
June 22, 197-1, 88 Stnt. 245. ndded item 711n.

1908 Amendment. Pub.L. 00-381, § -
July 5. 10CS, 82 Stnt, 201, added item 700,

1960 Amendment. Pub.L. 80-807, 8 lfib%’
Nov. 11, 10CO, 80 Stnt. 1525, ndded item 713.

1959 Amendment.  Pub.L. 80-201, § 3.
%lezot 21, 1050. 73 Stnt. 570, ndded item

1952 Amendment, Act May 23, 1052, e,
327, 6 2. 00 Stnt. 02, added ‘tem 711,

1950 Amendment. Act Sept, 28, 1050, c.
1002, 5 1(n), 01 Stnt. 1077, added item 710.

1919 Amendment, Act May 24. 1010. c.
130, 8 14, 03 Slat, 01 inserted” "Uniform ot
armed farces and Public Ilcnltli Services"
inlieu of cnumornling (lie specific
brunches for item 702,

Desecration of the flag of the United States; penaltir *

(a) Whoever knowingly casts contempt upon any flag of the United
States by publicly mutilating, defacing, defiling, burning, or trampling
upon it shall be fined not more than 81,000 or imprisoned for not

more than one year, or both.

4

EMBLEMS, INSIGNIA AND
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Added Pub.L. 90-381, §1, July 5,1968, 82 Stat.

Historical Note

Legislative History. For icglBlatve 1008 U.S.Cot
history and purpose of 1'ub.L. 00-381, see 2507,
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MEMORANDUM January 15, 1990
SUBJECT: Sectional summary of SB 355
(Work Order No. 6-1663A)
T0: Senator Paul Fischer
FROM: Therssa L. Bannister”

Legislative Counsel

You have requested a sectional summary of the above de—
scribed bill.

As a preliminary matter, note that a sectional summary of a
bill should not be considered an authoritative interpreta—
tion of the bill and the bill itself is the best statement
of i1ts contents. IT you would Ilike an interpretation of the
bill as it may apply to a particular set of circumstances,
please advise.

Section 1 makes it acrime for an adult to engage in sexual
penetration with alé or 17 year-old if the minor attends a
public or private school (high school or lower) and if the
adult 1is authorized by the school or its school district to
work with the students, either in a paid o1 voluntary
capacity, as part of the curriculum or activities of the
school or school district. Makes this activity a crime of
sexual Mabuse.of a minor in the first degree, which is an
unclesSEFiI6YT felony.

Section 2 makes it acrime for an adult to engage 1in sexual
contact with a 16 or 17 year-old if the minor attends a pub-—
lic or private school (high school or lower) and if the

adult is authorized by the school or its school district to
work with the students, either in a paid or voluntary
capacity, as part of the curriculum or activities of the

school or school district. Makes this activity a crime
of sexual abuse of a minor in the second degree, which is a

class B felony.

Section 3 creates an exception to the requirement that the



Department of Education issue a teacher certificate to every
person who meets the listed requirenents. The substance of
the exception 1is contained in sec. '

Section b prohibits the Department of Education from issuing
a teacher certificate to a person who has been convicted of
a crime involving a minor under certain statutes of the
state, that are listed in the section, or under a law in
another jurisdiction with elements substantially similar to
the listed state statutes.

Section 5 directs the Commissioner of Education or the Pro—
fessional Teaching Practices Commission to revoke for life
the certificate of a person who has been convicted of a
crime involving a minor under certain statutes of the state,
that are listed in the section, or under a law in another
jurisdiction with elements substantially similar to the
listed state statutes.

Section 6 stateg, that the license issuance prohibitior con-
tained 1in sec.:b and the mandatory license revocation con—
tained in sec. 5 do not apply when the crime occurred before
the effective date of the Act.

If I can be of further assistance, please advise.

TBCrgc
G1 3/031



ALASKA ASSOCIATION OF SCHOOL ADMINISTRATORS
326 Fourth Street = Suite 408 <« Juneau, Alaska 69801 <« (907)586-9702

LEADERSHIP
FOR LEARNING

RESOLUTION 89-90-5A
SEXUAL MISCONDUCT OF EDUCATORS

The Alaska Association of School Administrators requests the Alaska
Legislature to support efforts to reduce sexual misconduct of educators.

WHEREAS, the problem of sexual abuse and sexual exploitation of children
IS a national problem on the rise, and

WHEREAS, there is also an increase on the national level in the number of
regorts Involving sexual abuse and exploitation of students by educators,
an

WHEREAS, the education profession believes that any sexual conduct
between an educator and a student is in violation of professional
standards, and

WHEREAS, various gaps exist in the law permitting an educator, who has
been convicted of sexual abuse and /or has had a certificate revoked due
to sexual conduct with a student, to move to another state for purposes of
obtaining an educational position, and

NOW, THEREFORE, BE IT RESOLVED, that the Alaska Association of School
Administrators supports all efforts to minimize the risk of a sex offender
from being hired by any school district, and to that end supports SB 355.

BE IT FURTHER RESOLVED, that the Alaska Association of School
Administrators supports all efforts to minimize the possibility of
sexually abusive educators remaining in their positions, and to that end
supports efforts by the Department of Education and the Professional
Teaching Practices Commission to establish reporting requirements in
situations where an educator has knowledge that sexual misconduct
involving an educator has occurred.



ASSOCIATION OF ALASKA SCHOOL BOARDS

316 W 11thS. « Juneau, Alaska 99801-1510 « (907)586-1083

Position Pape
SB sss - SexuaF #)enses Agamst Children

The Association of Alaska School Boards (AASB) strongly supports SB 355 regarding
sexual olTcnses against children, and urges passage of SB 355.

AASB is committed to the safety and well-being of all Alaska's students regardless of
age. The absence of laws defining sexual contact by school district employees and
volunteers needs to be addressed.

The recent public outcry against sexual abuse in the school environment has eroded
public confidence in the schools. This bill carries two important messages: Sexual
abuse will not be tolerated in public schools, and sexual offenders will be eliminated
from the teaching pool. The public, who entrust their children in the hands of our
public schools, need assurances that their kids will be safe while attending school.



CAROL A. STOLPE
CHAMBER OF COMMERCE SPEECH
NOVEMBER 20, 1989

The issue before us today is serious. It centers on the actions of the Anchorage Police
Department and the response of the Anchorage School District. The issues appear to have
become blurred « out of focus - with all of the media attention, letters to the editors and
the rumor mill. | will focus on the issues and then talk some about my response as a

member of the School Board.

In May of this year a student at one of our high schools told an assistant principal that
she thought her girlfriend was having a physical relationship with a teacher. The
student and the teacher were interviewed separately. They vehemently denied any such
activity. The building administrators discussed the matter and decided, in their
professional judgement, they could not take any action because both people denied any
such activity. The building administrators were also aware that the student was over the
age of consent and that the relationship would not violate any criminal statute. The first
student approached the assistant principal again, two weeks later, with the same
concern. Again, the teacher and student were interviewed separately and denied the
relationship. At this time the student graduated from high school and left to attend a

college summer session in another state and the teacher left the country for the summer.

In early August the student’'s father met with the principal of Bartlett High School and
explained that he now believed rumors that he had heard in May that his daughter and the
teacher may have been involved. On behalf of the District, a high school supervisor and
an attorney travelled to the college, interviewed the student, received a signed statement
from her and returned to Anchorage. At this point in mid-August the School Board was

advised of the situation.

The Administration attempted to locate the teacher who was still out of the country.
Immediately upon his return he was notified of the situation. A resignation was
negotiated with him. The purpose of the agreement was two-fold. One - to immediately
and finally remove the teacher from the classroom in this city, this state, and to the
extent of our ability to do so, in this country; and second - to protect the identity of the
young woman. A contract and termination of that contract between a teacher and school
district must adhere to the laws of the State of Alaska. To fire a teacher allows that

teacher, under state law, to a public trial; to protest and appeal in such a way as to allow



the teacher to remain on the payroll until the public trial; requires a school district to
defend itself and possibly pay the teacher's legal fees and requires full disclosure of the
identity and testimony of any witnesses, including the student. In this case, the student
refused to admit to their relationship unless she was promised that her identity would be
kept confidential. The Administration and the School Board acted in the best interest of
the student. The behavior of this teacher is reprehensible. Behavior of this kind is not

tolerated by this School Board, Dr. Coats and his Administration.

During the process of completing the paperwork regarding this teacher, the principal of
the high school submitted a form to the Administration Building noting that this teacher
was eligible for rehire. The principal's supervisor discovered the error within a few
days and placed a new form in the teacher's file stating he was not eligible for rehire.
The agreement between the teacher and the School District was worded to ensure that this
person would never teach in the 3tate of Alaska again in a public school setting

kindergarten through twelfth grade.

The agreement also provided that all reports and disclosure required by law would be
made. These actions were completed by the fourth week in August. The teacher never
returned to the classroom. On September 7, after the Labor Day weekend, the School
District notified the Division of Family and Youth Services of the situation using the
usual procedure that had been developed over the years and a procedure agreed to and
accepted by both DFYS and the School District. Following usual procedures DFYS notified
the police. The School Board was kept advised during the entire process. We thought the
matter was closed and went about our business of attending to the needs of public

education.

Unknown to us, however, the police did not consider the matter closed. They asked for
and received search warrants, 12 in all, covering our School District Administration
Building, Bartlett High School and our attorneys' office and placing six School District
administrators, including the Superintendent, under criminal investigation. | believe
that at some time prior to the raid on October 3, Detective Chapman and Chief O'Leary
had a number of options available to them that would have resulted in addressing and
resolving their concerns. Detective Chapman and Chief O'Leary could have asked for the
information they were seeking. It would have been provided. He could have asked for the
information through a subpoena. Historically, the working relationship between ASD
and APD has been cooperative. Prior to October 3 established procedures were
acceptable and workable. We had no reason to believe otherwise until the police entered

our building with a dozen search warrants. For reasons we do not know the police chose



not to follow their usual investigating procedures. Or, another option in the interests of
the community, particularly the children, the Mayor, the Assembly or the School Board,
all of whom are held accountable by the public, could have been asked to intervene. Or,
Chief O'Leary could have obtained the search warrants he thought necessary and served

them in a calm, reasoned manner in order to gain the information he thought he needed.

Instead, on October 3 Chief O'Leary entered the School District Administration Building
dressed in a police uniform complete with pistol on the hip and wearing a bulletproof
vest, accompanied by a dozen police officers. He threatened the switch board operator
with arrest if she allowed any incoming or outgoing calls, stationed men on the three
floors of the building, entered a meeting the Superintendent was conducting and ordered

the Superintendent to come with him while he initiated the search of his office.

Surely there was a better way for Chief O'Leary to achieve his stated goal of gaining
documentation he felt had been withheld. For two days the buildings was searched -
every office, every file, every desk, all the nooks and crannies andddd the trash. At this
point the action would have been merely outrageous - words to describe it could have
been excessive, overreative, unwarranted, ill-conceived. Sad to say the police exceeded
the authority granted to them by the judge in the search warrants. For those who have
never seen a search warrant it is a simple one page document which is very specific.
The laws of this country protect every citizen. We are protected from the police
entering our homes and our businesses. If the police want to search us they must have a
warrant which says what, who and where they will search. The warrant must be narrow
and specific. A general search is not constitutional. When the police searched the
Administration Building they did not obey the law. They went well beyond the scope of
the warrants. | know this to be true. | observed some of the search. At the same time
the Administration Building was being occupied, our attorneys' office and a high school

were being searched.

Ladies and Gentlemen, anyone of you could be the object of such a search. If the police
can enter one place, in this instance school district facilities, and search as they please
without regard to the law; then nothing will stop them from entering your home or
business. They could look where they please, take what they choose, place you under
criminal investigation for indefinite periods of time in a very public way and not tell
you why you are being searched or what they think you have done wrong. Think about

what | have said.



In the week following the School Board and the Administration wrestled with how to
respond. The police had put us in a position where we had few options. We approached
the District Attorney and the police. We asked them to tell us why they were searching
so that we could resolve the problem without litigation. They weren't interested. With
no options available to us we took action to protect the rights of our students and our
employees, to stop the police from examining files protected by law, to find out why the

police were investigating our administrators.

The School Board has, in the past, worked in a very positive and cooperative way with
many citizen groups and we expect to continue working with these groups. They are
important. Regarding Mr. Schulte and his committee | assume, and would appreciate
Mr. Schutte explaining, if in his quest for a review of certain policies, procedures and
practices of ASD, that his same quest for understanding and review will be extended to
other agencies working on behalf of children. A partial listing would include the
Anchorage Police Department, the Division of Family and Youm Services, the Courts and
laws of the State of Alaska. In addition to working with various citizen groups the School
Board and the Administration want to find avenues that will restore the good working
relationships we have enjoyed in the past with the poiice department. The entire

community must commit to finding solutions to end this awful situation.

In closing | will offer these observations. First, | believe that the employees of the
Anchorage School District care about children, their welfare and their education.
Dr. Coats is a man of integrity and has demonstrated genuine commitment to public
education and to this community. He continues to have strong support from the School
Board. Secondly, five years ago | won my election and a seat on the Anchorage School
Board. |was elected to represent you in the matters of public education. The oath which
| took states, M pledge to uphold the Constitution of the United States." It continues, "and
| pledge to uphold the Constitution of the State of Alaska." The search conducted by the
Anchorage Police Department violated the constitutional rights of students and
employees. It is my obligation as a School Board member to "uphold” the Constitution to
protect these valued and important civil rights in our free society. | will, with other

members of the School Board, continue to fulfill the duties and responsibilities of my

office.



ANCHORAGE SCHOOL DISTRICT
ANCHORAGE, ALASKA

ASD MEMORANDUM #175 (89-90) January 8, 1990
TO. SCHOOLBOARD
FROM: OFFICE OF THE SUPERINTENDENT

SUBJECT: CHILD ABUSE AND NEGLECT REPORTING PROCEDURES

PERTINENT FACTS:

The Anchorage School District has established procedures in administrative manuals and
the school nurse's handbook for reporting child abuse and neglect. Last year alone
District personnel reported 688 cases of suspected cnild abuse and neglect to the
Division of Family and Youth Sen/ices, State of Alaska.

In 1936 a change in the state law occurred which required training for all employees of
the District who are required to report abuse or neglect of children. (AS 47.17.022).
The District complied with this by doing District-wide training in the 1986-87 school
year for all t nployees required >0 report. The statutes also required training on an on-
going basis ior new employee* within six months of employment. Last spring, in an
effort to revise and update our training activities, a review of existing procedures was
begun. We had scheduled an in-service for school nurses for October 17, 1989 to
review and provide information on the training of new to the District teachers. Because
of the concerns raised regarding the recent police department search and investigation of
one case which we did report, we decided to have our October 17, 1989 in-service
placed on hold. We did a comprehensive review of our updated procedures and asked our
legal counsel to review these also. Attached are the DRAFT revised procedures.

We are actively seeking input from a wide range of affected groups. We have
disseminated for comment this DRAFT to our employee bargaining groups, school
administrators, community agencies such as the Division of Family and Youth Services e
State of Alaska (DFYS), the law enforcement agencies and other interested groups such
as the Anchorage Council of PTA.

The procedures wiil be placed on the consent agenda for first reading for School Board
action on January 15, 1990 and second reading on February 12, 1990. Through this
process the public and members of the school community are invited to present
testimony directly to the School Board.

WC/BC/dc

Attachment



ANCHORAGE SCHOOL DISTRICT

PROPOSED

CHILD ABUSE AND NEGLECT
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PROVISIONS OF LAW.

A. Introduction.

School teachers, school administrators and administrative
staff members, practitioners of the healing arts, and others, are
required by law to make reports when they have cause to believe
that child abuse or neglect has resulted In harm to a child. This
obligation is an individual legal duty. Reports made In good faith
In performance of this duty result iIn absolute immunity for the
reporter from being sued civilly or being prosecuted criminally.
On the other hand, a knowing failure to report may result In
criminal prosecution. The procedures and definitions provided
below are designed to assist all school district employees 1n
fulfilling their obligations under this law. In cases where an
individual 1is uncertain as to whether or not cause to believe child
abuse or neglect has occurred, a team approach should be utilized.
However, this approach does not relieve any individual from the
obligation to report once they conclude that there 1s cause to
believe that child abuse or neglect has occurred. See Section
IV. B.

Reports must be made by telephone, followed by a written
report, to the Division of Family and Youth Services (OFYS)
whenever there iIs cause to believe that a child has suffered abuse
or neglect. See Section IV.B. and C. Additionally, a copy of the

written report must be forwarded to the polie? department when



DRAFT

there 1is cause to believe that the child abuse or neglect was
inflicted by a person who 1is not vresponsible for the child"s
welfare or where the 1identity of the person who 1is responsible for
the child"s welfare cannot be determined, or where the identity of
the person believed to have committed the abuse 1is unknown or
cannot be determined. See Section 1V.D.

It is essential that all school district employees familiarize
themselves with the reporting requirements and definitions set
forth below. A working knowledge of these definitions and
requirements will enable you to comply with your legal duties in
fulfilling these challenging obligations.

B. The Reporting Requirement.

Employees of the district are required by law and Board Policy
to immediately report to the nearest office of the Department of
Health and Social Services, Division of Family and Youth Services
(DFYS), 1instances where, in the performance of their professional
duties, they have cause to believe that a child has suffered harm
as a result of child abuse or neglect. If an employee making a
report of harm cannot reasonably contact the nearest office of
DFYS, and immediate action is necessary for the well-being of the
child, the employee shall make the report to a peace officer. (AS
47.1/.020; Board Policy 474.1)

C. Immunity.

Any employee who, in good faith, reports suspected child abuse

or neglect, or who participates in judicial proceedings related to



