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19 AAC 10.590. NONCOMPLIANCE. The commission will, in 
its discretion, waive compliance with the regulations of this chapter if 
subst iial rights of interested parties are not prejudiced by the 
waiver. A deviation from the procedures set forth in this chapter is 
waived by the commission unless the commission or a party objects. 
(Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X. See. 12, A k. ConBt.

AS -14.-17.567

E d i t o r ’s  n o te s .  —  19 AAC 10.590 is 
b ased  on a  fo rm er version  o f 19 AAC 
10.150.

19 AAC 10.600. DETERMINATION OF PROCEDURE. If
there are alternative procedures for effecting a boundary change, ;he 
commission will select the procedure which it considers most appropri­
ate under the circumstances. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

E d i t o r ’s  n o te s .  — 19 AAC 10.600 is 
b ased  on a  fo rm er v ers io n  o f 19 AAC 
10.160.

19 A A C  10.590 C o m m u n i t y  a n d R egional A ffairs 19 A A C  10.620

19 AAC 10.610. CERTIFICATION OF BOUNDARY 
CHANGES. Within 30 days after a boundary change becomes effec­
tive, the department will prepare a certificate of the new boundaries. 
The department will transmit duplicate originals of the certificate to 
the municipality or municipalities whose boundaries have been 
changed. The department will also record a copy of the certificate in 
the recording district in which the boundary change has taken place. 
(Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. Const.

AS 44 .47 .567

E d i t o r ’s  n o te s .  —  19 AAC 10.610 is 
b ased  on a  fo rm er v ersio n  o f 19 AAC 
10.170.

19 AAC 10.620. PUBLIC MEETINGS. The commission will, in 
its discretion, and before considering a petition requesting a boundary 
change, require municipalities whose boundaries are proposed to be 
changed to conduct meetings or hearings in the area to acquaint resi­
dents with the purposes sought to be accomplished and the benefits 
which are expected to be derived by residents should the boundary 
change be made and to solicit public opinions on the proposed bound­
ary change. The commission will, in its discretion, require that tran-
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19 AAC 10.630 A l a s k a  A d m in is t r a t iv e  C o d e  19 AAC 10.640

scripts or minutes be taken of the meetings or hearings for the com­
mission's use and require that the municipality certify to the commis­
sion that such meetings or hearings were conducted as directed by the 
commission. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, Ak. ConBt,

A S 44.47.567

E d i to r 's  n o te s .  — 19 AAC 10.620 is 
b ased  on a  fo rm er version  o f 19 AAC 
1O.180.

Article 14. Procedures for Boundary Changes by Local
Action

S e c t io n
630. A pplica tion  o f p rov ision s 
640. F ilin g  o f p e titio n  
642. D e p artm en t rev iew  o f p e titio n  
645. Review  by local b o u n d ary  com m is­

sion
650. A nnexa tion  w ith o u t elec tion  
660. A n nexa tio n  o r d e ta c h m e n t by elec­

tion

S e c t io n
670. N otice o f election  
680. C o n d u .i o f election  
690. F orm  i f  b a llo t 
700. C an v ass in g  o f elec tion  
710. E ffective d a te  o f b ou nd ary  ch an g e  
720. A n n ex a tio n  o f m u n ic ip a lly  ow ned 

p rop erty  
730. T im elin ess

19 AAC 10.630. APPLICATION OF PROVISIONS. The provi­
sions of 19 AAC 10.460 — 19 AAC 10.530 apply to boundary changes 
under 19 AAC 10.630 — 19 AAC 10.730. However, at least 25 percent 
of the registered voters of the territory must petition for a boundary 
change under 19 AAC 10.630 — 19 AAC 10.730, rather than the 10- 
percent requirement provided by 19 AAC 10.470(3). The provisions of 
IS AAC 10.630 — 19 AAC 10.730 apply to local boundary changes 
authorized under AS 29.68.040(b). (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

E d i to r 's  n o te s .  —  19 A A C 10.630 is 
b ased  on fo rm er v ers io n s o f  19 AAC
15.010, 19 A A C 15.020, 19 A A C  15.030,

19 A A C 15.170, 19 AAC 15.180 a n d  19 
AAC 15.190.

19 AAC 10.640. FILING OF PETITION. A petition initiated by 
25 percent or more of the registered voters of the te itory shall be 
filed with the clerk of the municipality affected by the proposed 
boundary change. Within 14 calendar days of the receipt of the peti­
tion, the governing body of the municipality shall conduct a public 
review of the petition. Within 14 calendar days following the public 
review, the municipality shall forward the pi iition, exhibits, and re­
lated materials, together with a report of its findings and recommen­
dations concerning the petition, to the department. A petition initi­
ated by the governing body of a municipality shall be forwarded, along
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E d i to r 's  n o te s .  — 19 A A C 10.640 is 
based  on fo rm er v ersion s o f  19 AAC 
15.050 an d  19 AAC 15.210.
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19 AAC 10.642. DEPARTMENT REVIEW OF PETIT. ON. (a) 
The department shall review the petition and brief and determine 
whether they are in substantially the proper form and contain the 
factual information required by 19 AAC 10.630 — 19 AAC 10.730. If 
the department determines that the petition is deficient as to form or 
content, it will return the defective petition for correction or comple­
tion. If the department determines that the petition is deficient as to 
form or content, it will return the defective petition for correction or 
completion. If the department determines that the petition is in sub­
stantial compliance with these regulations, it will so notify the peti­
tioner.

(b) The action required by the department in (a) of this section will 
be accomplished in no more than 30 working days from the date the 
department receives the petition. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S  44.47.567

E d i to r ’s  n o te s .  —  19 A AC 10.642 is 
based  on fo rm er v ersion s o f  19 AAC
15.060 a n d  19 AAC 15.220.

19 AAC 10.645. REVIEW BY LOCAL BOUNDARY COMMIS­
SION. (a) A decision of the commission on a petition submitted under 
19 AAC 10.630 — 19 AAC 10.730 will be rendered within 30 days of 
receipt of the petition from the department. The commission will, in 
its discretion, act by telephone or mail. However, noncompliance with 
the time limit established in this subsection for commission action 

'f will not affect the validity of a resulting boundary change.
(b) Notwithstanding other provisions of this chapter, if the commis­

sion determines that a proposed boundary change is of compelling 
public importance or if the interests of an individual or organization 
may not be properly protected the commission will, in its discretion 
and without limitation, require that the petition be acted upon pursu­
ant to 19 AAC 10.450 — 19 AAC 10.620. If the determination is made, 
the commission will schedule public hearings within 45 days, and will 
notify the petitioner of its determination. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k, Const. 

A S 44.47.567
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E d i to r 's  n o te s . — 19 A A C 10.645 is 
based  on fo rm er v ers io n s o f 19 AAC 
15.070 an d  19 AAC 15.230.

19 AAC 10.650 Alaska Administrative Code 19 AA C 10.670

19 AAC 10.650. ANNEXATION WITHOUT ELECTION, (a) 
Notwithstanding the provisions of 19 AAC 10.660 — 19 AAC 10.710, 
an area adjoining a municipality may be annexed by ordinance of the 
municipality if all property owners and registered voters within the 
ar^a petition the assembly or council for annexation.

(b) If an annexation petition is submitted pursuant to AS 
29.68.010(b)(3) and this chapter, the department will determine 
whether the requisite signatures have been obtained. The department 
shall notify the assembly or council whether the petition is in accor­
dance with this section and if it is in accordance with this section and 
the commission does not object to the annexation within 30 days, the 
annexation is effective upon the date of the notification.

(c) For the purposes of this section, "property owners” means all 
persons or entities necessary to convey fee title to the real property in 
question but does not include mortgagees, trustees, beneficiaries un­
der deeds of trust, or the federal, state, or any municipal government. 
(Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt. X. Sec. 12. Ak. C onst.
AS 44.47.567

E d i to r ’s  n o te s .  —  19 AAC 10.650 is 
b ased  on a  fo rm er v ersio n  o f 19 AAC
15.140.

19 AAC 10.660. ANNEXATION OR DETACHMENT BY 
ELECTION. Not less than 60 nor more than 90 days after the notifi­
cation required by 19 AAC 10.670, the assembly or council shall sub­
mit the proposition to the voters in the area proposed to be annexed or 
detached. (Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt. X, Sec. 12, A k. C onst. 
A S 44.47.567

E d i to r ’s  n o te s .  —  19 AAC 10.660 is 
based  on fo rm er v e rs io n s  of 19 AAC 
15.080 an d  19 AAC 15.240.

19 AAC 10.670. NOTICE OF ELECTION. The assembly or 
council of a municipality which receives a petition for a boundary 
change under 19 AAC 10.660 — 19 AAC 10.710 shall give notice of an 
election by publication in a newspaper of general circulation in the 
territory proposed to be annexed or detached once each week for a
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period of three successive weeks before the election, and by posting 
notice in three public and prominent places within the territory pro­
posed to be annexed or detached during the same period. If no newspa­
per of general circulation is available, public posting of the notice will 
suffice. Posting of the notices and initial publication of the notice in 
the newspaper shall be at least four weeks before the date of the 
election. The notice shall state

(1) the proposition to be submitted;
(2) the boundaries of the territory to be annexed or detached; and
(3) any provision or agreement governing distribution of liabili­

ties or assets. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

AS 44.47.567

19 A A C  10.680 C o m m u n i t y  a n d R egional A ffairs 19 A A C  10.700

E d i to r ’s  n o te s .  — 19 A A C  10.670 is 
based  on a  fo rm er version  o f  19 AAC
15.090.

19 AAC 10.680. CONDUCT OF ELECTION. Except as other­
wise provided in this chapter, the assembly or council of the munici­
pality affected by the proposed boundary change shall conduct the 
election in the manner prescribed by its election code. The municipal­
ity whose boundaries would be affected shall pay the election costs. 
(Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

AS 44.47.567

E d i to r ’s  n o te s .  — 19 A A C 10.680 is 
b ased  on fo rm er v ersion s o f  19 AAC 
15.100 an d  19 AAC 15.260.

19 AAC 10.690. FORM OF BALLOT. The assembly or council 
shall place upon the ballot the following proposition: "Shall the follow­
ing described territory be annexed (detached) to (from) the (name of 
municipality) ............. ? Y-'S or No." (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X. Sec. 12, A k. C cn st.

A S 44,47.567

E d i to r ’s  n o te s .  — 19 AAC 10.690 is 
based  on fo rm er v ersion s o f  19 AAC 
15.110 an d  19 AAC 15.270.

19 AAC 10.700. CANVASSING OF ELECTION. The assembly 
or council shall meet within 10 days of the election and canvass the 
votes cast. The assembly or council shall issue a certificate showing 
the number of votes cast in favor of the proposal and the number of
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19 AAC 10.710 Alaska Administrative Code 19 A A C  10.730 19 AAC 10.7

votes cast against. The certificate, together with the ballots cast, shall 
immediately be filed with the clerk of the municipality and a copy 
forwarded to the department. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12. Ak C onst. 

AS 44.47.567

E d i to r 's  n o te s .  — 19 A A C i0 .7 0 0  is 
b ased  on fo rm er version s o f 19 AAC 
15.120 an d  19 AAC 15.280

19 AAC 10.710. EFFECTIVE DATE OF BOUNDARY 
CHANGE. A boundary change is effective upon the approvul by a 
mcyority of the voters voting on the question residing within the terri­
tory and upon the subsequent filing of the certificate required by 19 
AAC 10.700. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X. Sec. 12, A k. Const,

A S 44.47.567

E d i to r 's  n o te s .  — 19 AAC 10.710 is 
b ased  on fo rm e r v ersion s o f "9  AAC 
15.130 an d  19 A A C  15.290.

19 AAC 10.720. ANNEXATION OF MUNICIPALLY OWNED 
PROPERTY, (a) Notwithstanding other provisions of this chapter, 
municipally owned property adjoining the municipality may be an­
nexed by ordinance without voter approval.

(b) Within five days of adoption of an ordinance annexing territory 
pursuant to (a) of this section, one certified copy of the ordinance, 
giving the date of adoption, shall be filed with the department. (Eff. 
2/21/82, Register 81)
A u th o r i ty :  A rt. X , See. 12, Ak. C o nst.

AS 44 .47 .567

E d i to r ’s  n o te s .  —  19 AAC 10.720 is 
based  on a  fo rm er v ersion  o f 19 AAC 
15.150.

19 AAC 10.730. TIMELINESS. A proposal under this chapter 
which is defeated in an election may not be included in a like proposal 
covered by a subsequent petition under this chapter filed within one 
year after the first petition. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X , Sec. 12, A k. C onst.

A S 44 .47 .567
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E d i to r 's  n o te s .  — 19 AAC 10.730 is 
bnscd  on fo rm er v ers io n s of 19 AAC 
10.ICO an d  19 AAC 15.300.

19 A A C  10.735 C o m m u n i t y  a n d R egional A r a i k s 19 A A C  10.750

Article 15. Procedures for Step Annexation

S e c t io n
735. A p p licab ility  
740. P o titio n  
750. Locul election  
760. T ax es

S e c t io n  
770. V oting  
780. O rd in an ces  
790. llorougli se rv ices

19 AAC 10.735. APPLICABILITY. The provisions of 19 AAC 
10.740 — 19 AAC 10.790 apply to annexation proceedings initiated 
pursuant to AS 44.47.567(a)(4). (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, Ak. C onst.

AS 44.47.567

19 AAC 10.740. PETITION. An annexation petition submitted tn 
the commission may request that during each of not more than five 
full fiscal years after the annexation takes effect, the rate of taxation 
for city services on the annexed properties shall be at a specified 
percentage of the full city tax rate. The proposal shall provide an 
increase from fiscal year to fiscal year until the percentage equals 100 
percent of the full city tax rate. The city may not tax annexed property 
at a rate other than the percentage authorized for that year; however, 
the city pursuant to AS 29.53.405 may levy taxes on the annexed area 
at a different percentage from that authorized for the year in question, 
if the difference is attributed to the cost of provision in the territory of 
a special service not supported by the general city levy. (Eff. 2/21/82, 
Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

AS 44.47.567

E d i to r ’s  n o te s .  —  19 A A C 10.740 is 
b ased  on a  fo rm er v ers io n  o f  19 AAC 
10.190.

19 AAC 10.750. LOCAL ELECTION. The commission will re­
quire the governing body of the city to which annexation is sought to 
submit the proposal to the voters in the area to be annexed. The city 
shall bear the expenses of the election and shall submit to the depart­
ment or commission the information and reports that either may re­
quire before, during, or after the election. The election is not valid 
unless the notices pertaining to the election, the way in which the 
proposal is phrased on the ballot, and the timing of the election have 
been approved by the commissioner. (Eff. 2/21/82, Register 81)
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19 AAC 10.760 Alaska Administrative Code 19 AAC 10.780 19 AAC 10.79(

A u th o r i ty :  An. X. Sec 12, Ak. Const. 
AS 44 17.507

E d i to r ’s  n o te s .  -  19 AAC 10.750 is 
bused on  a fu n n e r version  uf 19 AAC 
10200.

19 AAC 10.760. TAXES. The percentage of city taxes on newly 
annexed properties is determined as follows:

(1) city services to be provided during each year nrc scheduled by 
the petitioners or the commission in consultation with city officials;

(2) the cost of each service as a percentage of the gross general 
fund expenditure for the fiscal year immediately preceding the an­
nexation is computed;

(3) newly annexed residents pay a percentage of the full city 
property tax rate equal to the total percentage cost of all services 
provided. (Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt. X. See. 12, Ak. C onst.
AS 44.47.567

E d i to r 's  n o te s . —  19 A A C 10.760 is 
based  on a  fo rm er version  of 19 AAC 
10210.

19 AAC 10.770. VOTING. Residents in the newly annexed terri­
tory have the same voting privileges as other city residents. (Eff. 
2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

AS 44.47.567

E d i to r ’s  n o te s . — 19 AAC 10.770 is 
based  on a  fo rm er version  o f 19 AAC 
10.220.

19 AAC 10.780. ORDINANCES. City sales-tax ordinances and 
all other city ordinances except those applicable to city services not 
yet provided in the territory are immediately effective in the annexed 
territory. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

E d i t o r ’s  n o te s .  —  19 A A C  10.780 is 
based  on a  fo rm er version  o f 19 AAC 
10.230.
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19 AAC 10.790. BOROUGH SERVICES. The city must accept 
immediate responsibility for non-areawide borough services currently 
provided in the annexed territory. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

E d i to r 's  n o te s .  —  19 AAC 10.790 is 
based on a fo rm er v ersion  o f 19 AAC 
10.240.

Artic le 16. Procedures fo r Merger or Consolidation o f 
Municipalities

S e c tio n
800. P roced ure  for m e rg e r o r  conso lida­

tion

S e c t io n
810. E ffective d a te  o f m e rg e r o r consoli­

d a tion

newly annexed terri- 
r city residents. (Eff.

•s-tax ordinances and 
le to city services not 
fective in the annexed

#

19 AAC 10.800. PROCEDURE FOR MERGER OR CONSOLI­
DATION. (a) In considering a merger or consolidation petition, the 
commission will use the same process as set out in 19 AAC 10.630 — 
19 AAC 10.700 for considering local action annexations except that 
the election on the question of merger or consolidation shall be 
counted in the following two categories:

(1) votes cast within cities; and
(2) votes cast outside cities.

(b) To pass, the merger or consolidation proposal must be approved 
in both categories set out in (1) and (2) of this section. (EfT. 2/21/82, 
Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

19 AAC 10.810. EFFECTIVE DATE OF MERGER OR CON­
SOLIDATION. If the proposal to consolidate or merge two or more 
municipalities is approved as required by 19 AAC 10.800, the merger 
or consolidation is effective 90 days from the filing of the certificate of 
election results with the commissioner. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X. S ec. 12. A k. C onst.

AS 44.47.567

Article 17. Miscellaneous Provisions

c
S e c tio n  S e c t io n
820. S ev e rab ility  o f parts o f re g u la tio n s  840. D efin itions 
830. G e n c ta l p rov ision s
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19 AAC 10.820. SEVERABILITY OF PARTS OF REGULA­
TIONS. The provisions of this chapter are severable, and if any provi­
sion of this chapter is declared invalid by a court of competent jurisdic­
tion, the invalidity does not affect the remaining provisions of this 
chapter. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X. Sec. 12, A k. C onst.

AS 44.47.567

E d i to r 's  n o te s .  — 19 AAC 10.820 is 
based  on a  fo rm er v ersion  o f 19 A A C
20.010.

19 AAC 10.830. GENERAL PROVISIONS, (a) Nothing in this 
chapter may be construed to require the commission to approve a 
boundary change which the commission determines not to be in the 
best interest of sound local government.

(b) The enumeration in this chapter of standards or factors for con­
sideration may not be construed as exclusive of other factors which, in 
the view of the commission, are relevant to the decision in question.

(c) Before incorporation of a borough located wholly or partially 
within an existing borough or of a city located wholly or partially 
within an existing city may become effective, the commission will 
submit the proposed incorporation to the legislature in the manner 
provided for boundary changes. In addition, the commission will, in its 
discretion, condition the incorporation on approval by a majority of 
the voters of the existing borough or city. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec 12, A k. C onst.

AS 44.47.567

E d i to r 's  n o te s . — 19 AAC 10.830 is 
based  on a  fo rm er version  o f 19 AAC 
20.020.

19 AAC 10.835. COMPETING PETITIONS, (a) The commission 
will, in its discretion, act concurrently upon separate petitions filed 
under this chapter which embrat e some or all of the same territory.

(b) Notwithstanding other provisions of this chapter, the commis­
sion will, in its discretion, postpone proceedings on a petition filed 
under this chapter in order to allow concurrent action on another 
existing or anticipated petition that will embrace some or all of the 
same territory. Except as provided in (c) of this sec.ion, in order to be 
considered concurrently, a competing petition must be received by the 
department within 90 days after the date of receipt of an earlier peti­
tion that embraces some or all of the same territory.

(c) In addition to the 90-day filing period specified in (b) of this 
section, the commission will, in its discretion, allow a 60-day or less

19 AAC 10.820 Alaska Administrative Code 19 AAC 10.835
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extension for receipt of a competing petitiozi to be considered concur­
rently with an earlier petition. An extension under this subsection 
will not be granted by the commission if it will delay legislative action 
under art. X, sec. 12 of the Alaska Constitution on the earlier petition 
if the earlier petition is approved by the commission under this chap­
ter.

(d) In considering competing petitions concurrently, the commis­
sion will give precedence to the petition that, in the judgment of the 
commission, serves the best interest of the state. In determining the 
best interest of the state, the commission will consider, but is not 
limited to, the following factors:

(1) an existing or prospective municipality’s ability to better 
serve the territory embraced by the competing petitions;

(2) the extent to which approval of a petition would affect the 
financial viability of the existing or prospective municipalities that 
have filed competing petitions; and

(3) the extent to which each competing petition satisfies the stan­
dards required under this chapter for the action proposed by the 
competing petitions.
(e) The provisions of this section supersede the common law relat­

ing to the doctrine of prior jurisdiction to control competing petitions 
submitted under this chapter. (Eff. 8/19/88, Reg. 107)

A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.
A S 29.06.040

19 AAC 10.840. DEFINITIONS. (1) "annexation” means an al­
teration of municipal boundaries which adds territory;

(2) "commission” means the Local Boundary Commission;
(3) "commissioner” means the Commissioner of the Department 

of Community and Regional Affairs;
(4) "contiguous” means territory which is immediately adjacent 

to or which is separated only by natural or artificial barriers which 
do not disrupt or impede the supplying or receiving of municipal 
services;

(5) "date of annexation, detachment, merger or dissolution” 
means the day on which the proposed boundary change becomes 
effective pursuant to Article X, Section 12, of the Alaska Constitu­
tion;

(6) "department” means the Department of Community and Re­
gional Affairs;

(7) "detachment” means an alteration of municipal boundaries 
which deletes territory;

(8) "differential taxation zone” means an area within the bound­
aries of a city which receives a different level of service than that
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(
provided generally within the city and in which property is taxed at 
a rate proportionate to the level of service provided;

(9) "full municipal services" means all of the services that a mu­
nicipality is providing to its residents with revenues raised from the 
municipality’s general mill levy or sales or use taxes;

(10) "general mill levy" meuns the highest rate at which property 
in the municipality i3 taxed hut does not include special assess­
ments;

(11) "legislature" means o regular session of the Alaska State 
Legislature;

(12) "mandatory powers" means those powers required to be exer­
cised by a municipality under AS 29;

(13) "municipality" means an organized borough, including a 
unified locul government, or an incorporated city of any class;

(14) "non-areawide power" meuns u power exercised by an orga­
nized borough in all areas within the borough outside dties, but 
does not m jnn a power exercised on a service-area basis if the ser­
vice area does not include the entire borough area outside cities;

(15) "party” means a petitioner or a respondent who files an an­
swering brief;

(16) "territory” means the area or areas affected by the proposed 
boundary change. (Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt X. Sec. 12, A k. C onst.
AS 44.47.567 
AS 44.47.980

19 A A C  10.840 A laska A dminihtkativb C ode 19 A A C  10.840

E d i to r ’s  n o te s . — 19 AAC 10.840 is 
based on a  fo rm er version  of 19 AAC 
20.030.

CHAPTER 15. BOUNDARY CHANGES BY 
LOCAL ACTION

E d i to r ’s  n o te s . — A s o f 2/21/82, 19 
AAC 05. 19 AAC 10. 19 A A C 15 an d  19 
AAC 20 h ave been reo rg an ized  u n d e r 19

AAC 10. T he h is to ry  notes fo r  sections 
w ith in  th e  old c h a p te rs  h av e  n o t  b een  c a r­
ried  fo rw ard  in  th e  reo rg a n iza tio n .

CHAPTER 20. MISCELLANEOUS PROVISIONS
E d i to r ’s  n o te s .  — A s o f 2/21/82, 19 

AAC OS, 19 AAC 10, 19 A A C  15. an d  19 
AAC 20 have been reo rg an ized  u n d e r  19

AAC 10. T he h is to ry  n o tes  for sections 
w ith in  th e  old c h a p te rs  h av e  n o t b een  c a r­
ried  fo rw ard  in  th e  reo rg a n iza tio n .
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Involuntary Unemployment Insurance 
Fact Sheet

Involuntary unemployment insurance (IUI) is a coverage that 
provides protection for the borrower against loss of employment 
during the term of the loan due. Coverage arises if unemploy­
ment is due to lay-off, termination, lockout, labor dispute, 
or strike. If the borrower becomes unemployed as a result of 
one of the foregoing, IUI steps in to make payments on the 
customer's loan. It offers protection similiar to credit 
disability insurance. Coverage is not provided for voluntary 
unemployment, retirement, accident or sickness, discharge for 
misconduct and some other exclusions.

IUI reduces the risk to both the lender and the borrower.
It reduces the risk to the lender of credit losses where the 
customer is unemployed involuntarily. It also permits the 
customer to continue making his or her loan payments while 
involuntarily unemployed, keeping the customer out of default 
and with credit intact. IUI is an additional protection for 
the customer as well as the lender.

Most policies contain eligibility requirements such as

1) the borrower must be employed by salary or wages for at 
least 30 hours per week,

2) the borrower cannot be self employed or
3) the borrower must have been employed for 12 consecutive 

months prior to the effective date of the coverage.

Many policies also contain a schedule of benefits which provide 
a maximum number of monthly benefits ranging from four on a 12 
month loan to twelve on a 60 month loan.

IUI is usually limited to loans which have an equal monthly 
payment of $500 or less. In these instances, there is no limit 
to the loan term. Other IUI loans, with equal monthly payments 
of $750 or less, have terms of sixty (60) months or less.

IUI is a coverage which cannot be required of any borrower; 
it is strictly an optional insurance coverage, but one for 
which there is a growing demand. Five vears ago IUI was 
virtually an unknown product in the consumer finance industry, 
but today Norwast Financial hc.s the program available in 
twenty-one states. Many Western states, including California, 
Colorado, Idaho, Nevada, New Mexico, Oregon, Utah and 
HisS'iayLon, already permit companies to of far IUI to th.-jr 
customers.

-  1  -



Premiums for IUI, based on rates used in other states where 
the program is available, are about 3.5% of the coverage 
amount. The following examples demonstrate typical situations 
and charges:

* Jack Green has been a full-time laoorer for an Alaskan 
pipeline company for three years. Last year, he took out a 
$2,500 loan from his local finance company. The loan term is 
for 24 months with monthly payments of $124.81. Since Mr. 
Green's employmei.*- situation is somewhat tenuous, he also 
purchased IUI. His total premium is 3.5% x $2,500 or $87.50. 
Mr. Green recently became involuntarily unemployed due to a 
labor dispute and IUI coverage stepped in to make his loan 
payments.

* A 'ocal fish processing company in Anchorage employs Mary 
Harrison. She has worked 30-35 hours per week there for over a 
year. Mary has a $1,500 loan with ABC Finance Co. of 
Anchorage. The term of the loan is 24 months with a monthly 
premium of $74.16. Due to the seasonal nature of the fisheries 
business, she also purchased IUI on her loan as a precaution. 
Ms. Harrison's total IUI payment equals 3.5% x $1,500, or 
$52.50. When the company laid off some of its employees, Mary 
was one of them. She would not have been able to continue her 
loan payments had it not been for the IUI coverage.
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§ OG.15.360 A laska Statutes § 06.15.380

(9> may convert from a mutual bank to a capital stock bank under a 
plan approved by the department. (§ 15 a ch 132 SLA I960; um § 3 ch 
47 SLA 1980)

Sec. 06.15.360. Additional powers. The enumeration of powers 
in AS 06.15.350 does not exclude other powers appropnite for the 
achievement of *he objects and purposes of a mutual bank under this 
chapter. With the approval of the department, a mutual bank may 
provide for the exercise of other powers in its hvlaws, rules or regula­
tions. (§ 15 b ch 132 SLA 1960)

S e c tio n
370. D efin itio n s 
380. S h o rt  l i tle

Sec. 06.15.370. Definitions. In this chapter
(1) "conventional loan” means a loan secured by a first mortgage on 

unencumbered real property or leasehold estate other than a loan 
guaranteed or insured by a federal agency;

(2) "department” means the Department of Commerce and Eco­
nomic Development;

(3) "financial institution” means a thrift institution, a commercial 
bank, a trust company, or an insurance company;

(4) "mutual bank" means a mutual savings bank chartered under 
this chapter;

(5) "thrift institution” means a cooperative bank, a homestead asso­
ciation, a mutual savings and loan association, or a mutual bank. (§ 3 
ch 132 SLA 1960; am § 22 ch 218 SLA 1976)

R e v is o r 's  n o te s .  — R eorganized  in  
1988 to a lp h a b e tize  th e  defined  te rm s.

Sec. 06.15.380. Short title. This chapter may be cited as the Mu­
tual Savings Bank Act. (§ 1 ch 132 SLA I960)

C hapter 20. Alaska Small Loans Act.

70. F orm , p osting , an d  t ra n s fe r  o f li- 150. S ta tu s  of ‘ >w‘nse; re in ° ta te m e n t

Artic le  5. General Provisions.

S e c t io n  
10. L icense req u ire d  
20. A pplica tion  for license 
30. F ees an d  ch a rg es  
40. L iqu id  a s se ts  req u ire d  
50. Bond
60. Issu an ce  o f license

S e c t io n  
100. N ew  bond
110. G ro un ds for revocation  o f license 
120. R evocation  o r  su spension  w h ere  li­

censee h a s  b ran ch es 
130. S u rre n d e r  
140. E ffec t o f rev ocation

cense 
80. A d d ition al bond 
90. P laces of b u sin ess

160. In spection  a n d  ex am in a tio n  of li­
censees 

170. A n n u a l e x am in a tio n
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§ 06.20.010 B anks a n d F inancial Institutions § 06.20.020

S e c tio n
180. Books and records o f licensees 
190. A n n u a l rep o rts  o f licensees 
200, A d vertis in g  o f m islead in g  s*ate- 

m e n ts  p roh ib ited  
210. U se o f p rem ises  res tric ted  
220. T ra n sa c tio n s  lim ited  to licensed 

p rem ises
200. M axim um  in te re s t  p erm itted
2-10. L oans for p urpose o f o b ta in in g  

h ig h e r  in te re s t  
250. C o m p u ta tio n  a n d  p ay m en t o f in te r ­

e s t
2G0. C h arg e s  p roh io ited  
270. R eq u ire m en ts  for m a k in g  an d  p a y ­

m e n t o f lo an s

S e c tio n
280. M ax im um  ch arg e  by licensee 
285. O pen-end  loans 
287. C red it in su ra n c e  on open-end  loans 
290. P u rc h a se  o f  w ages for $25,000 o r less 
300. M ax im um  c h a rg es  by non licen see on 

loans
310. E ffect o f illegu l in te re s t  ra te  
320. C ivil nnd c rim in a l p e n a ltie s  
330. E xem p tio ns
3-10, R eg u la tio n s , find ings, an d  orders;

se rv ice  o f  notice 
350. A m en d m e n t o r  rep eal o f c h a p te r  
900. D efin itio n s 
920. S h o rt title

Sec. 06.20.010. License required. A person may not engage in 
the business of making loans of money, credit, goods, or things in 
action in the amount or of the value of $25,000 or less and charge, 
contract for, or receive on the loan a greater rate of interest, discount, 
or consideration than the lender would be permitted by law to charge 
if the person were not a licensee under this chapter, except as autho­
rized by this chapter and without first obtaining a license from the 
department. (§ 2 ch 73 SLA 1955; am § 5 ch 94 SLA 1969; am § 23 ch 
218 SLA 1976; am § 1 ch 71 SLA 1978; am § 1 ch 63 SLA 1980)

C ro s s  r e f e r e n c e s .  —  F o r th e  legal ra te  
o f  in te re s t  in  A lask a , see AS 45.45.010.

O p in io n s  o f  a t t o r n e y  g e n e ra l .  —  T h is  
c h a p te r  licen ses o n ly  perso ns en g ag in g  in 
" th e  b u s in ess  nf m a k in g  lo a n s of m oney, 
cred it, goods, o r th in g s  in  action  in  th e  
a m o u n t o r  o f th e  v a lu e  o f S I ,000 (now 
$25,000) o r  less . . ." an d  who w ish  to 
ch a rg e  a  g re a te r  r a te  of in te re s t  th a n  th a t  
o th erw ise  prov ided  by law . 1963 Op. A tty . 
G en. No. 16.

T hose req u ired  to  be licensees u n d e r

th is  c h a p te r  a re  " len d e rs  o f m oney." 1963 
O p. A tty . G en. No. 16.

C o lla te r a l  r e f e r e n c e s .  — 54 Am. J u r  
2d, M o n ey lend ers an d  P aw n b ro k ers , 
§§ 8-12, 17.

9 C .J.S . B a n k s  an d  B a n k in g  § 1045. 
S ta tu te s  re g u la tin g  b u s in ess  o f m a k in g  

sm all loans. 69 A L R  581; 125 A LR 743; 
149 A LR 1428.

D isc rim in a tio n  in  ta x a tio n  of b u sin ess 
o f sm all loans. 93  ALR 209.

S ta tu to ry  lim it  on period o f sm all loans. 
58  ALR2d 1263.

Sec. 06.20.020. Application for license. Application for a license 
shall be in writing under oath, and in the form prescribed by the 
department, and must contain the name and the residence and busi­
ness address of the applicant, the district and municipality with street 
and number, if any, where the business is to be conducted and other 
information as the department may require. If the applicant is a co­
partnership or association, the application must contain the residence 
and business address of each member; if the applicant is a corporation, 
the application must contain the residence and business address of 
each officer and director. (§ 3 ch 73 SLA 1955)
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Sec. 00.20.000, Fees and charges, (ai Investigation expenses in­
curred by the deparlinent in processing an application for licensure 
shall he charged to and paid by the applicant under AS 00,01.010. At 
the time of submitting the application to the commissioner, the appli­
cant shall pay to the department $‘100 in partial payment of those 
investigation expenses incurred by the department. If the investiga­
tion expenses incurred by the department do not exceed $400, the 
remainder shall be promptly refunded to the applicant.

tb) An applicant shall pay to the department at the time of subrr it- 
ting un application a sum, in addition to that specified in fa) of this 
section, of $200 as an annual license fee for a period terminating on 
the last day of the current calendar year. If the application is filed 
after dune 30, the additional sum is $100.

(c) The license fee required by this section is in place of the 
fee under AS 43.70 (Alaska Business License Act). (S 3 ch 73 SLA 
1955; am § 44 ch 169 SLA 1978)

I i c v i s o r ’s  no tvs . — The word "fev" was section in 1988 to conform th e  InnRuaRu to 
su b stitu ted  for "tax  levied” in tc) of th is  chanRes in A S 43.70 in  1978 and 1984.

Sec. 06.20.040. Liquid assets required. An applicant shall prove, 
in form satisfactory to the department, that the applicant has avail­
able for the operation of the business at the location specified in the 
application, liquid assets of at least $20,000. ($ 3 ch 73 SLA 1955; am 
S 2 ch 71 SLA 1978)

Sec. 06.20.050. Bond. The applicant shall file with the application 
a bond to be approved by the department in which the applicant shall 
be the obligor, in the sum of $5,000 with one or more sureties. The 
bond shall be for the use of the state and any person who may have a 
cause of action against the obligor under this chapter. The bond must 
state that the obligor will faithfully conform to and abide by the provi­
sions of this chapter and of all regulations lawfully adopted by the 
department, and will pay to the state and to any person all money that 
may become due or owing to the state or to the person from the appli­
cant under this chapter. (§ 4 ch 73 SLA 1955; am S 3 ch 71 SLA 1978)

Sec. 06.20.060. Issuance of license. Upon the filing of the appli­
cation, the payment of the fees and the approval of the bond, the 
department shall issue a license to the applicant if it finds upon inves­
tigation that (1) the financial responsibility, experience, character, 
and general fitness of the applicant and of its members if the applicant 
is a copartnership or association, and of its officers and directors if the 
applicant is a corporation, are such as to command the confidence of 
the community and to warrant belief that the business will be oper­
ated honestly, fairly, and efficiently within the purposes of this chap­
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ii 06.20.070 Ba n k s a n d Financial Institutions § 06.20.090

ter. and (2) allowing the applicant to engage in business will promote 
the convenience and advantage of the community in which the busi­
ness is to be conducted, and (3) the applicant has available for the 
operation of the business at the specific location liquid assets of at 
least $20,000. The foregoing facts are conditions precedent to the issu­
ance of a license under this chapter. The license permits the applicant 
to make loans in accordance with this chapter at the location specified 
in the application. The license remains in full force and effect until it 
is surrendered by the licensee or revoked or suspended. If the depart­
ment denies the application, it shall notify the applicant of the denial, 
bill the applicant for any outstanding expenses incurred by the de­
partment during the investigation and return the bond if those ex­
penses have been paid. The department shall approve or deny every 
application for license within 60 days from the filing of the application 
with the fees and the approved bond. If the application is denied, the 
department shall, within 20 days thereafter, serve upon the applicant 
a copy of the written decision and findings. The decision and findings 
may be reviewed in the manner provided in AS 44.62.560 and 
44.62.570 (Administrative Procedure Act). (§ 5 ch 73 SLA 1955; am 
§ 4 ch 71 SLA 1978; am § 45 ch 169 SLA 1978)

Sec. 06.20.070. Form, posting, and transfer of license. The li­
cense must state the address at which the business is to be conducted 
and the full name of the licensee. If the licensee is a copartnership or 
association, the license must state the names of its members, and if a 
corporation, the date and place of its incorporation. The license shall 
be conspicuously posted in the place of business of the licensee. The 
license is not transferable or assignable. (§ 6 ch 73 SLA 1955)

Sec. 06.20.080. Additional bond. If at any time the department 
finds that the bond is unsatisfactory for any reason, it may require the 
licensee to file, within 10 days after the receipt of a written demand 
therefor, an additional bond complying with the provisions of AS 
06.20.050. (§ 7 ch 73 SLA 1955)

Sec. 06.20.090. Places of business, (a) A licensee may maintain 
only one place of business under the license. The department may 
issue more than one license to the same licensee upon compliance with 
the provisions of this chapter governing the original issuance of a 
license.

ib) If a licensee changes the place of business io another location 
within the same municipality, the licensee shail give written notice to 
the department in advance. The department shall attach the written 
notice of the change to the license together with the date. Thereafter 
the licensee may operate the business under the l i c e n s e  nt the new 
location. A l i c e n s e e  may not change the place of hiisinesn to a ioc; '.ion
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outside the municipality in which the licensee is authorized to do 
business. (8 8 ch 73 SLA 1955; am 8 5 ch 71 SLA 1978)

Sec. 03.20.109. New bond. On or before December 20 of each year, 
each licensee shall file a new bond that complies with AS 06.20.050. 
(8 9 ch 73 SLA 1955; am 8 46 ch 169 SLA 1978)

Sec. 06.20.110. Grounds for revocation of license. The depart­
ment shall, under the Administrative Procedure Act (AS 44.62), re­
voke any license issued under this chapter if it finds that

(1) the licensee has failed to pay the annual license fee or to main­
tain the required bond in effect or has failed to comply .vith any lawful 
demand, ruling, or requirement of the department made under and 
within the authority of this chapter;

(2) the licensee has violated a provision of this chapter or a regula­
tion lawfully adopted by the department under and within the author­
ity of this chapter; or

(3) any fact or condition exists that, if it had existed at the time of 
the original application for the license, clearly would have constituted 
ground for denial of the issuance of the license. (§ 10 ch 73 SLA 1955)

O p in io n s  o f  a t t o r n e y  g e n e ra l .  —  T he sm all loan  license, reg a rd le ss  o f  w h e th e r
ac t o f  c h a rg in g  a n  in te re s t  ra te  in excess th e  loan  is co nsum m ated  or a d m in is te red
o f th a t  p rescribed  in  A S 45.45.080(b) on a  in  th e  sam e p lace o f b usin ess . 1963 Op.
loan  in  excess o f  S I,000 (now S25.000) is A tty . G en. No. 16.
g ro u n d s for rev ocation  o f th e  len d e r 's

Sec. 0S.20.120. Revocation or suspension where licensee has 
branches. Where a licensee holds more than one license, the depart­
ment may revoke or suspend any license for which grounds for the 
action exist. (8 10 ch 73 SLA 1955)

Sec. 06.20.130. Surrender. A licensee may surrender a license by 
delivering written notice of the surrender to the department. The 
surrender does not affect the licensee’s civil or criminal liability for 
acts committed before the surrender. (§ 10 ch 73 SLA 1955)

Sec. 06.20.140. Effect of revocation. A revocation, suspension or 
surrender of a license does not impair or affect the legally enforceable 
obligation of any pre-existing contract between the licensee and any 
borrower. (8 10 ch 73 SLA 1955)

Sec. 06.20.150. Status of license; reinstatement. Every license 
remains in force and eifect until it is surrendered, revoked, or sus­
pended as provided in this chapter. The department may reinstate, 
suspend licenses, or issue new licenses to a licensee whose license has 
beer, revoked if no fact or condition exists that clearly would have
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constituted ground for denial of the issuunce of the license by the 
department. (§ 10 ch 73 SLA 1955)

Sec. 06.20.160. Inspection and examination of licensees. For 
the purpose of discovering violations of this chapter or securing infor­
mation required by it under this chapter, the department or its duly 
designated representative may investigate at any time the loans and 
business and examine the books, accounts, records, and files used in 
the business, of every licensee and of every person engaging in the 
business described in AS 06.20.010, whether the person acts or claims 
to act as principal or agent, or under or without the authority of this 
chapter. For that purpose the department and its duly designated 
representative have free access to the office and place of business, 
books, accounts, papers, records, files, safes, and vaults of all such 
persons. The department and all persons duly designated by it may 
require the attendance and examination under oath of all persons 
whose testimony it may require relative to the business. (§ 11(b) ch 73 
SLA 1955)

Sec. 06.20.170. Annual examination. The department shall ex­
amine the affairs, business, office, and records of each licensee at least 
once each year. Examination fees are to be charged to and paid by the 
licensee in accordance with AS 06.01.010, The department may main­
tain an action for the recovery of the costs in any court of competent 
jurisdiction, with recourse to the bonds referred to in AS 06.20.050 
and 06.20.080. (§ 11(c) ch 73 SLA 1955; am § 47 ch 169 SLA 1978)

Sec. 06.20.180. Books and records of licensees. Each licensee 
shall keep and use in the licensed business those books, accounts, and 
records that will enable the department to determine whether the 
licensee is complying with this chapter ana with the regulations law­
fully adopted by the department under this chapter. The licensee shall 
preserve the books, accounts, and records, including cards used in the 
card system, if any, for two years after making the final entry on any 
recorded loan. (§ 12 ch 73 SLA 1955)

Sec. 06.20.190. Annual reports of licensees. Each licensee shall, 
on or before March 15 of each year, file a report with the department 
containing information as the department may reasonably require 
concerning the business and operations during the preceding calendar 
year of each licensed place of business conducted by the licensee inside 
the state. The report shall be made under oath and shall lie in the 
form prescribed by the department, and shall be kept available as a 
public record. ($§ 11(a), 12 ch 73 SLA 1955)
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See. (1(5.20.200. Advertising of misleading statements proliih- 
itcd. (hi A pt'i’Moi i may mil advert use, punt, display, pulilish, distnb- 
nit . or broadcast or cause or permit to lie advertised. printed, dis- 
plaved, puldislied, dislrilmled, or broadcast, in any manner any state- 
ment or repiesenlalam wit' i repaid to the rales, terms, or conditions 
lor I lie lending of money, credit, poods, or (limps in action in the 
ainoun! or of the value of $2,ri,000 or less, which is 1’alse, misleading, or 
deceptive, 'J lie deparltnent may order a licensee to desist from conduct 
that it finds to lie in violation of this section.

dn The department may require rates of charge stated by a licensee 
to lie stated fully and clearly in tin; manner considered necessary to 
prevent misundorslimdinp by prospective borrowers. (>: 10 ch 73 SLA 
11)55; am S 5 ch lid SLA 1961); am it 6 ch 71 SLA 197H; am !s 2 ch 63 
SLA 11)80)

Sec. 06.20.210. Use of premises restricted. A licensee may not 
conduct the business ot making loans under this chapter within an 
office, room, or place ofhusmess in which another business is solicited 
or engaged in, or in association or conjunction therewith, except as 
may be authorized in writing by the department upon its finding that 
the character of the other business is such that the granting of author­
ity would not facilitate evasions of this chapter or the regulations 
lawfully adopted under this chapter. (51 14 ch 73 SLA 1955)

O p in io n s  o f  a t to r n e y  g e n e ra l. — Nci- p lace o f b u s in e ss  o f the licen see w ith o u t 
th e r the pu rchase o f con tra c ts  no r the th e  exp re ss  perm iss ion  o f the D epartm en t 
m ak in g  o f loan s in  excess o f S I , (10(1 (now o f Commerce and Econom ic D eve lopm ent. 
S25.000i m ay he ca rr ied  on w ith in  the 1003 Op. A l ly .  G en . No. 10.

Sec. 06.20.220. Transactions limited to licensed premises. A 
licensee may not transact business or make any loan under this chap­
ter under any name or at any place of business other than that named 
in the license. (§ 15 ch 73 SLA 1955)

Sec. 05.20.230. Maximum interest permitted, (a) A licensee 
mav lend any sum of money not exceeding $25,000 and may charge, 
contract for, and receive on the loan interest at a rate not exceeding 
three percent a month on that part, of the unpaid principal balance of a 
loan not in excess of S850; two percent a month on the unpaid princi­
pal baiance exceeding $850 but not exceeding $10,000; and at a rate 
agreed by contract on the remainder of any unpaid principal balance 
exceeding $10,000 but- not exceeding S25.000.

lb) Notwithstanding the provisions of (a) of this section, a licensee 
wiio makes open-end loans under this chapter may charge, contract 
for. and receive interest at a rate not. exceeding three percent a month 
on that pan. of the unpaid principal balance of a loan not in excess of 
$850: two percent a month on the unpaid principal balance exceeding
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$850 but not exceeding $10,000: and at a rate agreed by centred on 
tbe remainder of any unpaid principal balance exceeding $10,000 but 
not exceeding $25,000.

(c) Interest on loans under *10 of Ibis section .shall be computed 
according to the actuarial method on the entire unpaid print,pal bal­
ance us determined under AS 06.20.285(b). (§ 16(a) ch 7.'1 SLA 1955: 
am § 5 ch 94 SLA 1969; am S 7 ch 71 SLA 1978: am S 2 ch 84 SLA 
1979; am $ 8 ch 68 SLA 1980; am SS I, 2 ch 99 SLA 19821

Sec. 06.20.240. Loans lor purpose of obtaining higher inter­
est. A licensee may not induce or permit a borrower to split up or 
divide a loan. A licensee may not induce or permit a person, or a 
husband and wife jointly or severally, to become obligated, directly or 
contingently or both, under more than one loan contract at tbe same 
time, for the purpose or with the result of obtaining a higher rate of 
interest than would otherwise be permitted by AS 06.20.280. (§ 16(b) 
ch 73 SLA 1955)

Sec. 06.20.250. Computation and payment of interest,
(a) Interest may not be paid, deducted, or received in advance. Except 
for opcn-end loans made under AS 06.20.285, interest shall be com­
puted and paid only or. unpaid principal balances and may not lie 
compounded; however, if part or all of the consideration for a loan 
contract is the unpaid principal balance of a prior loan, the principal 
amount payable under the loan contract may include any unpaid 
charges on the prior loan that have accrued within 60 days before the 
making of the loan contract. The maximum interest permitted on 
loans made under this chapter shall be computed on the basis of the 
number of days actually elapsed. For the purpjse of these computa­
tions a month is any period of 30 consecutive days.

(b) A licensee may compute interest for a loan as provided in this 
chapter on an interest-bearing or actuarial basis either at the rates 
stated in AS 06.20.230 or at the single annual percentage rate that 
would earn the same finance charge as the rates stated in AS
06.20.230 when the debt is paid according to the agreed terms and the 
calculations made according to the actuarial method.

(c) Except for open-end loans under AS 06.20.285, a licensee may 
not enter into a contract for a loan that provides for a scheduled 
repayment of principal over more than the maximum terms set out 
below opposite the respective size of loans.

Principal amount of loan Maximum term
up to$1,000 .. .  21 and 1 months
Over $1,000 to $2,500 ..............................................iri and : .•months
Over $2,500 to $5,000 .............................................60 and 1 j months
Over $5,000 to $25,000 ........................... as agreed to by I he part ies

Jj 06,20.240 Banks anii Financial Institutions s ()(>.20.250
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<{?■ 16(c) ch 76 SLA 1955; am S 8 ch 71 SLA 1078; am 3, '1 ch 84 
SLA 1079; am S 4 ch 63 SLA 1080)

N O T E S  T O  D E C IS IO N S

T h e  b a s is  fo r  d e te rm in in g  th e  tie* Supp . l l b l i  (D. A lask a  19711, rov’d on 
c r u e l  o f  in te r e s t  is  g o v e rn e d  b y  la w . o th e r  g rou nd s, 409 I-\2d •l.'i.’l (9 th  C ir. 
D ouglas v. b ene fic ia l F in . Co., 334 F. 1972),

Sec. 06.20.260. Charges prohibited, (a) A further or other 
charge or amount for an examination, service, brokerage commission, 
expense, fee, or bonus or other thing or otherwise may not be directly 
or indirectly charged, contracted for or received except

(1) lawful fees actually paid out by the licensee to a public officer 
for filing, recording, or releasing any instrument securing the loan, or 
for transferring certificate of title to a motor vehicle securing the lien 
or noting a lien on that certificate;

(2» premiums actually paid out for insurance on any one or combi­
nation of the following: pledged property of the borrower, credit life 
insurance on the life of one or more borrowers, or credit disability 
insurance to provide indemnity for payments becoming due on the 
indebtedness;

(3) taxable costs and expenses to which the licensee becomes enti­
tled under general law in any court proceedings to collect a loan or to 
realize on the security after default;

(4) IRepealed, § 16 ch 71 SLA 1978.]
(5) reasonable fees paid by a licensee for appraisals, surveys, and 

title insurance or reports if the loan is secured by an interest in real 
estate;

(6) a late payment fee of not more than 10 percent of the payment 
that is due or $15, whichever is less.

(b) A licensee may collect the charges permitted under (a) of this 
section at the time when the loan is made or at any time thereafter. If 
any interest, consideration or charges in excess of those permitted by 
AS 06.20.230 are charged, contracted for or received, except as the 
result of an accidental and bona fide error in computation, the con­
tract of loan is modified as follows: all interest, consideration or 
charges involved are voided and a like amount credited to the debtor 
on the principal of the loan. If the unpaid principal is less than the 
total of the interest, consideration and charges, the difference shall be 
refunded by the lender to the borrower. (§ 16(d) ch 73 SLA 1955; am 
§§ 9, 16 ch 71 SLA 1978; am S 5 ch 84 SLA 1979: am § 3 ch 99 SLA 
1982)
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O p in io n s  o f  a t t o r n e y  g e n e r a l .  — eluded in c a lc u la tin g  th e  ra te  o f in te rest, 
"Serv ice ch a rg es ," b e in g  also  consider- excep t those fees excluded  by th is  section, 
a iio n  for th e  use of m oney, shou ld  he in- 19G3 Op. A tty . G en. No. 16.

N O T E S  T O  D E C IS IO N S

C ite d  in  D oug la s v . B ene fic ia l F in , Co..
469 F .2d -153 i9 th  C ir. 1972).

Sec. 06.20.270. Requirements for making and payment of 
loans. Except as provided in AS 06.20.285 for open-end loans, every 
licensee shall

(1) deliver to the borrower at the time a loan is made a statement 
containing a printed copy of AS 06.20.230 — 06.20.260 in the English 
language and showing in clear and distinct terms the amount and 
date of the loan and its maturity, the nature of the security, if any, for 
the loan, the name and address of the borrower and the licensee, and 
the agreed rate of charge;

(2) give to the borrower a plain and complete receipt for all pay­
ments made on account of the loan at the time payments are made, 
specifying the amount applied to interest and the amount, if any, 
applied to principal, and stating the unpaid principal balance, if any, 
of the loan;

(3) permit payment to be made in advance in any amount on a 
contract of loan at any time, but the licensee may apply the advance 
payment first to all interest in full at the agreed rate up to the date of 
payment;

(4) upon repayment of the loan in full, mark indelibly every obliga­
tion and security signed by the borrower with the word "Paid” or 
"Cancelled,” and release any mortgage, restore any pledge, cancel and 
return any note, and cancel and return any assignment given to the 
licensee by the borrower;

(5) display prominently in each licensed place of business a full and 
accurate schedule, approved by the department of the ch ’•ges to be 
made and the method of computing them. l§ 17 ch 73 SLA 1955; am 
§ 6 ch 84 SLA 1979)

Sec. 06.20.280. Maximum charge by licensee. A licensee may 
not directly or indirectly charge, contract for, or receive any interest, 
discount, or consideration greater than that which the licensee would 
be permitted by law to charge if the person were not a licensee under 
this chapter, upon the loan, use or forbearance of money, goods, or 
things in action, or upon the loan, use, or sale of credit, of the amount 
or value of more than $25,000. This section applies to any licensee 
who permits any person, as borrower or endorser, guarantor, or surety 
for any borrowei, or otherwise, to owe directly or contingently or both 
to the licensee tit any time a sum of more than $25,000 on principal.
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IS 18 ch 78 SLA 1955; am * 5 ch 94 SLA 1969: am S 10 ch 71 SLA 
1978; am S 5 ch 68 SLA 19801

CrnsH  re fe re n c e s , — I'o r le g a l r . i le  o f except those fees exc luded l>v AS
in te re s t , see AS •15.45.010. 0li.20.2fi0. 186.1 Op. A tty . (ion . No. Mi.

O p in io n s  o f  a t to r n e y  K en e rn l — The 1 ,)1‘ ll( le  pu rchase o f in s ta llm e n t
act or c h u r g ir v  an  in te re s t ra te  in  excess con tra c t li;,l)L‘r  is  un a c t iv i t y  d is t in c t from
o f th a t p resc ribed  in AS 45.45.OSOibi in lkt> lonfliI>K o f m oney, an d  a d iscoun t a t
g rounds for revocation  o f the lende r's ?n v  r a u ‘ ls 1,01 u su r io u s  un le ss  th e  trans-
sm a ll loan  licen se , re g a rd le s s  o f w h e th e r ' f  " K‘re > “ c!oak f«r  « “ !iUrious lonn '
the loan  is  consum m ated  o r a dm in is te re d  '.I.1 ‘ V| 'Cn, r• , r . „  It th e  in s ta llm e n t con tra ct paper dis-m the sam e p lace or b u s in e ss . 1903 Op. C0U1UC(J LS u su r io u s  0„ il8 face* ,'hcn lh t .
Ally. L«en. No. lb. licensee is  in violation of this section in

Se rv ice  cha rges , b e in g  a lso  consider- th a t it is  "re ce iv in g "  the u su r io u s  in te re s t ,
a tion  fo r the u se  o f money shou ld  be in- even though  i t  d id  not d ire c t ly  contrucL for 
e luded in  c a lc u la t in g  th e  ra te  o f in te re s t it . 1963 Op. A tty . Gen. No. 16.

Sec. 06.20.285. Open-end loans, (a) A licensee may make open- 
end loans not exceeding an aggregate total of S25.000 and may con­
tract for and receive interest on open-end loans as provided in AS 
06.20.230, and for other charges permitted under this chapter. Inter­
est on open-end loans may be computed daily or monthly on the 
unpaid principal balance or the average unpaid principal balance if 
the interest charged as a result of these computations does not exceed 
the rates stated in AS 06.20.230 when the interest is computed accord­
ing to the interest-bearing or actuarial method.

(b) The billing cycle for open-end loans is monthly, and the unpaid 
principal balance on a certain day is computed by adding to the bal­
ance unpaid on the beginning of that day, or the average unpaid daily 
balance for that billing cycle, all advances and other permissible 
amounts charged to the borrower and deducting all payments and 
other credits made or received that day.

(c) A licensee may secure the payment of an open-end loan in the 
same manner as other loans under this chapter may be secured.

(d) The licensee shall deliver a copy of the open-end loan agreement 
to the borrower at the time the open-end loan account is opened. The 
open-end loan agreement must contain the name and address of the 
licensee and the borrower and must contain disclosures of finance 
charges and agreed terms as may be required by regulations adopted 
by the department and the Board of Governors of the Federal Reserve 
System.

(e) At the end of each billing cycle in which there is an outstanding 
balance in the account for which a finance charge is imposed, the 
licensee shall deliver to the borrower a statement in tht .orm required 
by regulations adopted by the department and the Board of Governors 
of the Federal Reserve System. This subsection does not apply to ac­
counts that the licensee considers uncollectible or for which an action 
to collect past due amounts has been filed, if: 1 ch 84 SLA 1979; am 
§ 6 ch 63 SLA 1980)

S 06.20.285 A laska Statutes § 06.20.285
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Sec. 06.20.287. Credit insurance on open-end loans, la) A li­
censee may obtain credit life, credit disability, and property insurance 
on open-end loans i.'.der this chapter. The credit life and credit dis­
ability insurance obtained by a licensee shall satisfy the requirements 
of AS 21.57. The property insurance obtained by a licensee shall sat­
isfy the requirements of AS 21.39 and AS 21.-12. The licensee shall 
comply with AS 21.36.160 and 21.36.165 during all transactions with 
borrowers involving credit life, credit disability and property insur­
ance.

(b) The licensee shall calculate the charge for credit life or disabil­
ity insurance in each billing cycle by adding to the unpaid balance in 
the borrower’s account the current monthly premium rate for the cov­
erage required at the rate set under AS 21.57, using the method speci­
fied in the loan agreement for determining the unpaid balance.

(c) A licensee may not cancel credit life or disability insurance ob­
tained for an open-end loan if the borrower is delinquent in paying the 
monthly installments unless i n installment is delinquent for 90 days 
or longer. The licensee shall dvance to the insurer amounts neces­
sary to keep the policy in force until the 90-day delinquency period 
has elapsed, and the borrower’s account may be charged for the 
amounts advanced to the insurer. (§ 1 ch 84 SLA 1979)

Sec. 06.20.290. Purchase of wages for §25,000 or less. For pur­
poses of this chapter, the payment of $25,000 or less in money, credit, 
goods, or things in action, as consideration for the sale or assignment 
of, or order for, the payment of wages, salary, commissions, or other 
compensation for services whether earned or to bo earned is consid­
ered a loan, and the difference between the pt int and the amount 
of the compensation sold or assigned is considered interest or a charge 
upon the loan from the date of payment to the date the compensation 
is payable. Such a transaction is governed by this chapter. (§ 19 ch 73 
SLA 1955; am § 5 ch 94 SLA 1969: am § 11 ch 71 SLA 1978; am § 7 
ch 63 SLA 1980)

Sec. 06.20.300. Maximum charges by nonlicensee on loans,
(a) Except as authorized in this chapter, a person may not directly or 
indirectly charge, contract for, or receive any interest, discount, or 
consideration greater than that which the person would be permitted 
by law to charge if the person were not a licensee, upon the loan, use, 
or forbearance of money, goods, or things in action, or upon the loan, 
use, or sale of credit of the amount or value of $25,000 or less.

<b) The provisions of (a) of this section apply to any person who, by 
any device, subterfuge or pretense whatsoever charges, contracts for 
or receives greater interest, consideration or charges than are autho­
rized by this chapter. (S 20(a) lb) ch 73 SLA 1955; am $ 5 ch 9-1 SLA 
1969; am S 12 ch 71 SLA 1978; am S 8 ch 63 SLA 1980)



§ 0(5.20.310 A laska Statotks S 0(5.20.3-10

See. 0(5.20.310. Effect of illegal interest rule. A loan of the; 
amount or value of $25,000 or less for which a greater rate of interest, 
consideration or charge tliun is permitted by this chapter lias heen 
charged, contracted for or received, wherever made, may not he en­
forced in the state, and every person participating in such a loan in 
the state is subject to this chapter. This section does not apply to loans 
legally made in a state or territory of the United States that has in 
effect a regulatory small loan law similar in principle to tins chapter. 
I§ 20ic) ch 73 SLA 1955; am § 5 ch 94 SLA 1969; am $ 13 ch 71 SLA 
1978; am § 9 ch (53 SLA 1980)

Sec. 00.20.',20. Civil and criminal penalties, (a) A licensee or 
lender who, in the making or collection of a loan contruct, does anv act 
that violates AS 00.20.230 — 06.20.260 or 06.20.280 — 06.20.310 
shall at the option of the commissioner reimburse the portion of the 
interest and charges in excess of that provided in those sections, or, in 
the case of repeated violations of those sections by the licensee, the 
commissioner may, upon a hearing, require the licensee to adjust the 
loan contract interest or other charges down to the contract interest 
limitation specified in AS 45.45.010(a).

(b) Any person, copartnership, association, or corporation, and its 
members, officers, directors, agents, and employees, who violates or 
participates in a violation of the provisions of AS 06.20.010, 06.20.180 
— 06.20.200, 06.20.230 — 06.20.290, 06.20.300 or 06.20.310 is guilty 
of a misdemeanor.

(c) If a penalty for failure to comply with financing disclosure re­
quirements under regulations adopted by the Board of Governors of 
the Federal Reserve System is imposed by the federal authorities, the 
department may not impose a civil penalty under this section for the 
same act or omission. (§ 21 ch 7? SLA 1955; am § 14 ch 71 SLA 1978; 
am § 7 ch 84 SLA 1979)

Sec. 06.20.330. Exemptions, (a) This chapter does not apply to a 
person doing business under and as permitted by any law of the state 
or of the United States relating to banks, savings banks, trust compa­
nies, building and loan associations, or credit unions.

(b) This chapter does not apply to individual loans by pawnbrokers 
or loan shops where separate and individual loans do not exceed $200. 
(§ 22 ch 73 SLA 1955; am § 1 ch 49 SLA 1981)

Sec. 06.20.340. Regulations, findings, and orders; service of 
notice, (a) The department may adopt general regulations and make 
specific rulings, demands and findings consistent with this chapter as 
may be necessary for the proper conduct of business and the enforce­
ment of this chapter.

S4
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(b) All notices required or authorized by this chapter to be given or 
served by the department may he given or served by registered mail 
and service is considered complete when a true copy is deposited in the 
post office properly addressed and stamped. (§ 2? ch 713 SLA 1955)

Sec. 06.20.1350. Amendment or repeal of chapter. This chapter 
may he modified, amended, or repealed so as to effect a cancellation or 
alteration of a license or right of a licensee hereunder, but the cancel­
lation or alteration may not impair or affect the obligation of a pre­
existing lawful contract between a licensee and a borrower. (S 2d ch 
73 SLA 1955)

Sue. 06.20.360. [Renumbered ns AS 06.20.920.1

Sec. 06.20.900. Definitions. In this chapter, unless the context 
otherwise requires,

(1) "commissioner” means the commissioner of commerce and eco­
nomic development or a designee of the commissioner;

(2) "department” means the Department of Commerce and Eco­
nomic Development;

(3) "open-end loan" means a loan made by a licensee under this 
chapter under an agreement between the licensee and a borrower 
which provides that

(A) the borrower may obtain advances of money from the licensee 
from time to time or the licensee may advance money on behalf of the 
borrower from time to time as directed by the borrower;

(B) the amount of each advance and interest and charges will be 
added to the borrower’s open end loan account and payments and 
other credits are deducted from that account;

(C) interest will be computed on the unpaid principal balance or the 
average unpaid principal balance of the open-end loan account;

(D) the borrower may pay all or any part of the unpaid principal 
balance of the borrower’s open-end loan account or, if the account is 
not in default, in monthly installments of fixed amounts as provided 
in the loan agreement; and

(E) the agreement covers open-end loans under this chapter. (§ 15 
ch 71 SLA 1978; am § 8 ch 84 SLA 1979)

Sec. 06.20.920. Short title. This chapter may be cited as the 
Alaska Small Loans Act. (S 1 ch 73 SLA 1955)

d e v i s o r 's  n o te s . — fo rm e r ly  AS 
U6.2U.360. R enum bered  in 11)76.
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Sec. 45.45.010. Legal rate of interest, (a) The rate of interest in 
the state is 10.5 percent a year and no more on money after it is due 
except as provided in (bj of this section.

(b) Interest may not be charged by express agreement of the parties 
in a contract or loan commitment that is more than five percentage 
points above the annual rate charged member banks for advances by 
the 12th Federal Reserve District on the day on which the contract or 
loan commitment is made. A contract or loan commitment in which 
the principal amount exceeds $25,000 is exempt from the limitation of 
this subsection.

(c) IRepealed, § 3 ch 84 SLA 1973.]
(d) IRepealed, § 2 ch 94 SLA 1981.]
(e) [Repealed, § 4 ch 146 SLA 1974.]
(f) A bank, credit union, savings and loan institution, pension fund, 

insurance company or mortgage company may not require o; accept 
any percent of ownership or profits above its interest rate. This sub­
section does not apply to a loan if the principal amount of the loan is
$1,000,000 or more and the term of the loan is five years or more.

(g) Loan contracts and commitments covering one- to four-family 
dwellings may be prepaid without penalty, except federally insured 
loans that require a prepayment penalty.

(h) If the limitations on interest rates provided for in this section 
are inconsistent with the provisions of any other statute covering 
maximum interest, service charges or discount rates then the provi­
sions of the other statute prevail. (§ 25-1-1 ACLA 1949; am § 20 ch 
143 SLA 1968; am § 2 ch 69 SLA 1969; am §§ 1, 2 ch 94 SLA 1969; 
am §§ 1, 2 ch 239 SLA 1970; am §§ 1 — 3 ch 84 SLA 1973; am §§ 1 — 
4 ch 146 SLA 1974; am § 1 ch 110 SLA 1976; am § 1 ch 1.59 SLA 1976; 
am § 2 ch 107 SLA 1980; am §§ 1,2 ch 94 SLA 1981; am § 1 ch 56 
SLA 1982)

C ro s s  r e f e r e n c e s .  — F or m ax im u m  
ra ie s  o f in te re s t  applicab le  to: b an k  c re d it 
cards, see  AS 06.05.209; bank  revolv ing  
c re d it p la n s , see A S 06.05.208; c red it 
un io ns, se e  AS 06.45.060; ju d g m en ts, see 
A S 09.30.070; life in su ran ce  policy loans, 
see  AS 21.45 080; p rem iu m  finance a g re e ­
m e n ts , see  AS 06.40.120; re ta il in s ta l l ­
m e n t co n tra c ts , see A S 45.10.120; sm all 
loan com pan ies, see AS 06.20.230.

E f f e c t  o f  a m e n d m e n ts .  — The 1982 
a m en d m en t, in  su bsection  If), in serted  
"c red it u n io n" in  th e  f irs t sentence an d  
added  th e  p re sen t second sentence.

L e g is la t iv e  h is to r y  r e p o r t s .  —  F o r r e ­
p o rt on ch. 84, SLA  1973 (FC C S H CSSB 
37). see 1973 S e n a te  J o u rn a l  S u p p le m en t 
16, pp. 1 an d  2, fo llow ing  ;i. 766 o f  the 
1973 S e n a te  Jo u rn a l .

O p i iS jn s  o f  a t t o r n e y  g e n e r a l .  — It is 
un law fu l for a  b a n k  to c h a rg e  o r  collect 
"poin ts" w h ich, w h en  in  co m b in a tio n  w ith  
th e  in te re s t  ch arg ed  for a  lo an , w o uld  ex ­
ceed th e  u su ry  ce ilin g  e s ta b lish e d  by su b ­
section  (b). 1979 Ops. A tty  G en. N o, 6.
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SB 322: "An Act a u t h o r i z i n g  loss o f  income i n s u r a n c e  u n d e r

the Alaska Small Loans A c t . "

T h e  d e p a r t m e n t  has r ev ie w e d  SB 322 and m a k e s  the f o l l o w i n g  co m m e n t s :

C o n s u m e r  l e nd er s l i c e n s e d  u n d e r  the A l a s k a  Small Loa n A c t  h a v e  s t a t u t o r y  

l i m i t a t i o n s  on th e pr od uct s they can c h a r g e  for in c o n j u n c t i o n  w i t h  the ir  

l e n d i n g  activity. A l a s k a  S t a t u t e  0 6 . 2 0 . 2 6 0 ( a ) ( 2 )  se t s  o u t  w h a t  p rem i u m s  

f o r  i n s u r a n c e  can  be i n c l u d e d  in the l o a n  charges. C o n s u m e r  f i n a n c e  

c o m p a n i e s  are n o w  a s k i n g  f o r  the a u t h o r i t y  to of fe r,  for a fee, an 

i n s u r a n c e  policy for i n v o l u n t a r y  u n e m p l o y m e n t .  This pol i c y  w o u l d  protec t 

b o r r o w e r s  f rom loan  d e f a u l t  if they s h o u l d  lose t h e i r  j o b  a n d  be unable 

to c o n t i n u e  to m a k e  loan  payments.

T h e r e  are p r o h i b i t i o n s  that  w o u l d  r e q u i r e  the i n s u r a n c e  as a c o n d i t i o n  

for  th e loan w h i c h  p r o v i d e s  prot ect io n f r o m  aL.se. E x a m i n a t i o n s  by the 

d e p a r t m e n t  assu re s c om p l i a n c e .  The d e p a r t m e n t  has c o n t a c t e d  o t h e r  states 

w h e r e  this i n s u ran ce  is o f f e r e d  and can fi n d  no i n c i d e n c e  o f  abuse. M a n y  

b o r r o w e r s  w h o  use c o n s u m e r  f i n an ce  c o m p a n i e s  for a s o u r c e  o f  f un ds  are 

s u b j e c t  to job t u r n o v e r  t h r o u g h  no f a u l t  o f  t h e i r  own, thus, c o u l d  be 

p r o t e c t e d  by this type o f  insurance.

T h e  d e p a r t m e n t  does  not o p p o s e  the p a s s a g e  of HB 322.

L M / L W / d g l 6 2 5 7 D  
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A l K P  /
D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

STEVE COWPER, GOVERNOR

P.O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600

F e b r uary 14, 1990

The H o n o r a b l e  R i c k  H a lford 
A l a s k a  State Senate 
P.O. Box V
Juneau, A l a s k a  99811

Re: D e p a r t m e n t  of Law's comments
on SB 324 -- Es tabl i s h i n g  a
m e d i c a i d  fraud and patient 
abuse i n v e s t i g a t i o n  p r o g r a m

Dear Senator Halford:

Y o u  h a v e  r e q u ested the Dep art m e n t  of Law's comments on 
SB 324, w h i c h  establishes a m e d i c a i d  p r o v i d e r  fraud and patient 
abuse i n v e s t i g a t i o n  program. W e  u n d e r s t a n d  that the bill has 
b e e n  drafte d to g a i n  the 90 percent federal m a t c h  av ailable for 
allowable services through the federal O f fice of the Inspector 
G e n e r a l .

Pr e s e n t l y  the Dep artment of H e a l t h  and Social Services 
(DHSS) conducts a p r o vider abuse and s u r veillance  p r o g r a m  and 
utilizes a n e w  m e d i c a i d  claim p r o c e s s i n g  computer system to 
identify cases. DHSS's p r o g r a m  is e l i g ible for 50 percent  
federal match. The Departm ent of L a w  c u r r e n t l y  does not have the 
resources to p u rsue fraud referrals from DHSS on a prior i t y  
basis.

The Dep art m e n t  of Law agrees w i t h  the b i ll 's overall
goal that m e d i c a i d  fraud and patient abuse s hould be i n v estigate d
and appropr iate legal actions taken. W h i l e  the Department of L a w  
is always interested in ways to increase its capacity to timely 
prosecute fraud cases, the departme nt b e l ieves that n e w  
legisl ation is not needed to operate a successful m e d i c a i d  fraud 
pr o s e c u t i o n  p r o g r a m  in this state.

Ex i st ing criminal laws and civil remedies provide ample 
opport unities to address these issues. Also, n e w  legislation is 
not n e c e s s a r y  for the Department of L a w  to q u alif y for federal 
monies available for such programs at the 90 p e rce nt m a t c h  level. 
These m oni es could be u t i l i z e d  by simply incl uding them through 
the budget process in the Department of L a w ’s FY 91 budget.

FEB 1 . 1990
03-C32LH
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If the state w e r e  to accept the n e w  federal m o n i e s  at 
the 90 percent m a t c h  level, the federal g o v e r n m e n t  w o u l d  place 
additional restrictions on the d e si gn of a fraud p r o g r a m  for 
Alaska. In our r e s earch regar ding this bill, w e  found several 
concerns regard ing the desirabil ity of acce ptance of those 90 
percent federal m a t c h  m o nies that w e  w a n t e d  to b ring to your 
attenti on in your deliberations on this bill. T h e y  are as 
f o l l o w s :

m

A. N o n p a r t i c i p a t i o n  of Some W e s t e r n  States - Even 
though the federal govern m e n t  allows 90 p e r c e n t  federal funding 
for the first three years of o p e r ation of a p p roved programs, not 
all states have o pted to p a r t i c i p a t e  in the program. Four 
w e s t e r n  states (Idaho, Montana, N o r t h  Dakota, and Wyoming) with 
similar populat ions to A l a s k a  do not p r e s e n t l y  partic ipate. 1/ 
M o n t a n a  h a d  a p r o g r a m  w h i c h  it later d r oppe d w h e n  the p r o g r a m  was 
found to be not cost effective. Idaho also h a d  a p r o g r a m  but 
disco n t i n u e d  it a p p r o x i m a t e l y  three years ago for similar 
reasons. N o r t h  D a k o t a  did a n  admi ni s t r a t i v e  study and f o u n d  that 
it did not ha ve a sufficient fraud c a s e l o a d  to justify e ven the 
m i n i m u m  federal staffing r e q u i r e m e n t  of three full-time  
p r o f e s s i o n a l  people. Eve n though 38 or 39 states do h a v e  a 
program, w e  have similar concerns w h e t h e r  a p r o g r a m  that meets 
the r e quirements for 90 p e r c e n t  fed eral m a t c h  funding can be 
operate d on a co st-effectiv e basis in Alaska. Likewise, Oregon, 
a state w i t h  a p o p u l a t i o n  several times Alaska's, can only 
pr e s e n t l y  j u stify the m i n i m u m  s taff of three full-time  
p r o f e s s i o n a l s .

B. Stringent F e deral R e q u i r e m e n t s  - Fede ral 
regulations require a m i n i m u m  staffing of three f u l l -time upper 
range positions (attorney, a-.ditor, senior investigator) 
regardless of caseload. See 42 C.F.R. § 1002.313. Also, we 
u n d e r s t a n d  that the federal go ver n m e n t  is currently deba ting 
raising the m i n i m u m  staffing r e quirement s to seven or eight 
positions. 2/ W e  have b e e n  i n f ormed that u s i n g  p a r t - t i m e  
positions or assign ing unit staff to other duties w i l l  n o t  meet 
the federal r e quirements  for a full-tim e staff for the u n i t  and

1/ Several of the n o n p a r t i c i p a t i n g  states do o f f e r  state 
d e s i g n e d  p r o v i d e r  fraud and patient a buse i n v e s t i g a t i o n  programs 
t h r ough 50 percent federal m a t c h  dollars p r o v i d e d  t h r o u g h  the 
m e d i c a i d  state agency.

2/ Discussions have included the p o s s i b i l i t y  of " g r a n d f at hering" 
Tn programs at their existing staffing level.
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w o u l d  not be eligible for reimbursement, even though there m a y  be 
insufficient caseload to keep the staff busy on a full-time 
basis. See 42 C.F.R. § 1002.319(e)(4). Contr a c t i n g  for these 
services on an a s - n eeded basis will not meet federal requirements 
e i t h e r .

C . Functions That Make Sense for A l a s k a  are 
Specifi cally D e n i e d  the 90 percent Match  - N inety percent federal 
m a t c h  monies are speci f i c a l l y  limited to address m e d i c a i d  
p r o v ider fraud and p a tie nt abuse in h e a l t h  facilities. The 90 
percent m a t c h  monies are not available to assist in invest igation  
or p r o s e c u t i o n  o f  claims based on prov i d e r  abuse or m i suse of the 
system, w h e r e  fraudulent  intent cannot be shown. A n y  expenditure 
is subject to audit and could be disallowe d "if these cases do 
not involve s u bstantial allegations or other indications of 
fraud." See 42 C.F.R. § 1002.319(e)(1). Thus, the state could 
be in the situation o f  expending monies on an i n v e sti gation  
assuming that 90 p e r c e n t  m a t c h  w o u l d  be available, only to be 
later disallowed, if the "substantial allegations or other 
indications of fraud" w e r e  not shown to the federal gov ernment's 
satisfaction.

A l t h o u g h  there are debates about the amount of u n d i s­
covered cases of m e d i c a i d  provi d e r  fraud in Alaska, most p r o f e s­
sionals agree that the p otential for u n d i s c o v e r e d  cases of 
m e d i c a i d  p r o v i d e r  abuse and m i s u s e  of the system, as o p posed to 
actual fraud, is s u b s t a n t i a l l y  greater, b e cause fraudulent intent 
need not be shown. Yet, these n e w  federal 90 percent  match 
monies cannot be u s e d  to add to the state's p r o s e c u t i o n  or 
collectio n efforts, even though they appear to be a m o r e  likely 
area to y i e l d  recover ies for the dollars spent.

Also, due to federal restrictions, key services to the 
unit's success, such as coordi n a t i o n  and u t i l i z a t i o n  of the s e r­
vices of the A l a s k a  State Troopers in the D e p a r t m e n t  of P u b l i c 
Safety, could n o t  be r e i m b u r s e d  by the n e w  90 p e rc ent fede ral 
fraud u n i t  m o n i e s .

D. D u p l i c a t i o n  of Efforts - 42 C.F.R. § 1002.311(b) 
requires the unit to s c r e e n  and Invest igate m e d i c a i d  p a t i e n t  
abuse complaints in h e a l t h  care facilities and r e f e r  them to 
appropriate i n v e s t i g a t i v e  or p rosec u t i v e  authority. If the c l a i m  
has no substantial p o t e n t i a l  for criminal prosecution, the u n i t 
w o u l d  be r e q u i r e d  to r e f e r  the complaint to the DHSS. This 
p ractice duplicates efforts n o w  m a n d a t e d  to be done by DHSS to 
investigate and to screen m e d i c a i d  p a tient  abuse complaints in 
h e a l t h  care facilities in Alaska. DHSS makes approp r i a t e  
referrals for criminal investigation. T he 90 p e rcent federal 
m a t c h  monies w o u l d  not b e  available to r e v i e w  a llegati ons of
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patient abuse in n o n - h e a l t h  facility settings, such as in a d o c­
tor's office or in a pat ient's home care p r o g r a m  w h i c h  DHSS has 
also i d entified as a potential problem. In any case, the 
respon s i b i l i t y  for patient abuse inves t i g a t i o n s  could divert the 
unit r e s o urc es from r e v i e w i n g  for suspected "white collar" type 
crimes of providers.

Also, w i t h  the unit p r o v iding the screening and 
investigation, as well as p r o s e c u t i n g  p a t i e n t  complaints, the 
Department of L a w  w o u l d  b e  a s s uming n ew duties w h i c h  have been 
traditionally r e s e r v e d  for state agencies w i t h  in ves t i g a t o r y  
p ersonnel or law e nforcement r e sponsibili ties. U nder current 
practice, the D epart ment of L a w  has relied on the exper tise of 
these agencies to i nvestig ate claims and to refer claims w i t h 
merit for approp r i a t e  action. The federal m o d e l  for the 90 
percent m o n i e s  requires the Depart m e n t  of L a w  to h andle these 
claims or c ompl aints di ffer e n t l y  than it h a n d l e s  other referrals. 
Also, the r e q u i r e m e n t  w o u l d  m a n d a t e  costly a t t o r n e y  involvement 
at earlier stages, even b e f o r e  a prosec u t a b l e  case was shown.

E. F e d e r a l  F u n d i n g  P a r t i c i p a t i o n  (FFP) is L i m i t e d  - 
For the first three years of an eligible  program, the state could 
receive 90 p e r cent for c o v e r e d  expenditures for a quarter not to 
exceed the g r eater of $125,000 or "one q u arte r of one perce n t "  of 
the sums e x p e n d e d  in the p r e vious quarte r in carrying out the 
m e d i c a i d  program. 42 C.F.R. § 1002.319(c). A t  current funding 
levels, this w o u l d  amount to a cap of $500,000 per year. The 90 
percent f e deral m a t c h  a u t o m a t i c a l l y  drops to 75 p e r c e n t  federal 
m a t c h  a fter three years of o p e r a t i o n  of the program. Thus, the 
state's l o n g - t e r m  cost for the p r o g r a m  m a y  be greater than seen 
o n  first analysis. Also, federal funding m u s t  be e arned b y  time 
a ctually spent on services eligible for the e n h a n c e d  90 percent 
federal funding. As discusse d above, the state could be subject 
to a disall o w a n c e  if the federal g o v e r n m e n t  d e t e r m i n e d  after the 
e xpend i t u r e  was m a d e  that the state did not m e e t  the r e quirements  
of the program, w h i l e  the D e p a r t m e n t  of L a w  m u s t  m a i n t a i n  the 
same m i n i m u m  staff to have a p o t e n t i a l l y  q u a l i f y i n g  program.

As you can see, the D e p a r t m e n t  of L a w  has serious r e s­
ervations about r e c o m m e n d i n g  that the l egisl a t u r e  pass SB 324 
into law. However, if you decide to p ursu e this legislation, we 
w o u l d  like to discuss w i t h  y o u  a n u m b e r  of concerns w e  h a v e  about 
the p r o s e c u t i o n  aspects of the bill. For example, w e  b e l i e v e  
that the i n v e s t i g a t i v e  p o w e r s  giv en to the d e p a r t m e n t  are too 
n a r r o w l y  dr awn and that the relationshi p b e t w e e n  the p r o c e d u r e s  
set up for admin i s t r a t i v e  h e a rings and c r i minal p r o s e c u t i o n s  
n e e d s  to be m o r e  c l e a r l y  defined. In addition, the C o m m i s s i o n e r  
of Public S afety c u r r e n t l y  has the g e ne ral p o w e r  to issue special 
police commissions. As a result, w e  do not b e l iev e it is
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necessa ry for the statute to specifically provide for the d e s i g­
nation of De part m e n t  of L a w  investigators as peace officers.

Moreover, as we pointed out above, if a p o l i c y  decision 
we r e  to be made to u n d e r t a k e  a m e d i c a i d  p r o vider fraud p r o g r a m  
and pursue av ailable federal funding at the 90 p e r c e n t  m a t c h  
level, we believe all that is n e c e ssary is to incorporate funding 
for that purpose in the Depart ment of Law's operating budget. In 
this regard, since the federal government's p r o g r a m  is focused on 
criminal p r o secu tions of "white collar" crime, it w o u l d  seem mo s t  
appropri?te to p lace funds in the Office of Special Prose cutions  
and Appeals in the Criminal Division's budget.

Alternatively, the legislature m a y  w i s h  to consider 
that if an exp anded m e d i c a i d  provider fraud p r o g r a m  is desired, a 
state p r o g r a m  could be designed to meet m a n y  of the problems 
addressed above and still receive 50 percent federal m a t c h i n g  
m onies through DHSS. An additional bene fit of a state designed 
p r o g r a m  could be to investigate patient abuse claims in 
n o n - h e a l t h  facility settings, w h i c h  cannot be included at the 90 
percent  m a t c h  level. Such a p r o gram could be created w i t h o u t  a 
bill. The Depart m e n t  of L a w  w o u l d  b e  supportive of increased 
capacity in this area, g i v e n  that the state m e d i c a i d  b u d g e t  is 
estimated to be over $214.5 m i l l i o n  in federal and state monies 
in FY 91.

If you h a v e  additiona l questions or concerns about our 
comments, please let us know.

Sincerely yours,

D O U G L A E  B. BAILY  
A T T ORNEY G E N E R A L ^

Ro n a l d  W. L o r e n s e n  
Deputy A t t o r n e y  General

R W L : D E B :jh
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cc: Hon. Jan Faiks, Chair
Senate J u d i c i a r y

Bob Evans
D e p u t y  Chief of S t a ff/Legis lative Liaiso n 
Office of the Governor

Hon. M y r a  M u n s o n  
Commissi oner
Depart ment of H e a l t h  and Social Services

Je ffrey W. Bush  
Assistant A t t o r n e y  General
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MEMORANDUM

D A T E :

T O :

FROM:

SUBJECT: Amendment to  SB 327

When th e  J u d i c i a r y  C om m ittee  c o n s id e r s  SB 3 2 7 , we w ould 
a p p r e c i a t e  i t  i f  th e y  amend p a r t  o f  th e  b i l l  to  a d d r e s s  th e  
p ro b le m  o f DWT c o n v i c t i o n s .  We have r e c e iv e d  a num ber o f 
q u e s t i o n s  by p e o p le  in  th e  d i s t r i c t  a s  to  why i t  r e q u i r e s  a f i f t h  
c o n v ic t io n  b e f o r e  i t  i s  a f e l o n y .  Our am endm ent w ould make i t  a 
f e lo n y  on th e  f o u r th  c o n v i c t i o n .

I t  seem s to  me h a t  a f t e r  th e  t h i r d  c o n v i c t i o n ,  i t  s h o u ld  be a 
f e l o n y .  The pe i l t y  f o r  th e  f o u r t h  DWI c o n v ic t i o n  w ould be a 
C la s s  B F e lo n y .

I w ould  a p p r e c i a t e  th e  c o m m itte e  c o n s id e r in g  my am endm ent when SB 
327 i s  d i s c u s s e d .  We have n o t i c e d  t h a t  no h e a r in g s  have been  
s c h e d u le d  f o r  t h i s  b i l l .  P e rh a p s  w ith  o u r  am endm ent, h o ld in g  a 
h e a r in g  on t h i s  b i l l  may seem m ore a p p e a l i n g .

F e b ru a ry  23 ,

S e n a to r  Ja n  F 
C hairm an  J u d l

S e n a to r  J a c k
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A M E N D M E N T

O F F E R E D  IN THE SENATE B Y  SEN. C O G H I L L

TO: SB 327

Page 1, after line 25:

Insert a n e w  bill section to read:

"* Sec. 3. AS 28.35.030(b) is a m e n d e d  to read:

o
(b) E xce pt as p r o vid ed in (j) of this section, a p e r s o n  c o n v i c t­

ed of d r i v i n g  [DRIVING] w h i l e  i n t o x i c a t e d  is g u i l t y  of a class A 

m i s d e m e a n o r ."

R e n u m b e r  the following  bill sections accordingly.

Page 4, after line 27:

I n s e r t  a n e w  subsection to read:

"(j) A  p ers on c onvicted of driving  w h i l e  i n t o x i c a t e d  is g u i l t y  of 

a class B felony if the p e r s o n  h a s . b e e n  p r e v i o u s l y  c o n v i c t e d  t h r e e  or 

m o r e  times of driving while i n t o x i c a t e d  u n d e r  this s e c t i o n  or anothe r 

l a w  or o r d i nance  w i t h  s u b s t a n t i a l l y  simi lar ele men t s . "

-1- 2/23/90
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POSITION PAPER ON SB 333

THE ALASKA CIVIL LIBERTIES UNION OPPOSES ANY FORM OF 
LEGISLATION BANNING FLAG DESECRATION. SUCII LEGISLATION IS 
AN UNCONSTITUTIONAL INFRINGEMENT OF ONE OF OUR MOST 
VALUABLE FIRST AMENDMENT FREEDOMS, THE RIGHT TO CRITICIZE 
THE GOVERNMENT.

Every legislative session seems to produce one bill that is totally offensive to 
civil liberties. This year, a very strong contender for the most obnoxious bill, 
without question, is the flag desecration bill, SB 333.

The American flag flies the proudest and strongest in the world precisely 
because the government docs not mandate that its citizens revere it. Reverence 
by force is nothing more than obedience. There arc only a handful of citizens 
who would consider burning a flag. Yet our tolerance for these few makes the 
rest of us free. In choosing to grant our flag respect, we exercise exactly the 
same rights that Gregory Johnson did when he contemptuously burned the 
symbol of America’s liberty. A government which thinks that it can order 
people to respect it, rather than earning their respect, is doomed to fail.

Lest anyone question the power of the flag as a symbolic impetus for government 
change, it is worth recalling the powerful images we recently witnessed of 
thousands of Rumanian citizens carrying flags from the centers of which the 
hammer and sickle of communism had been torn. We happen to agree with their 
symbolic statement that the yoke of oppression represented by that flag should 
be lifted, and so we view the action they took against their flag with approval. 
We cannot have it both ways. The people of Rumania earned their freedom by 
dissent and protest. The values they expressed by their symbolic use of the flag 
are the very values this legislation would suppress.

This is a cynical and hypocritical bill. Flag burning is not exactly a rampant 
social problem in Alaska, certainly not one which deserves the level of effort 
that the legislature_has put into this bill. There are much worse problems to 
worry about. We do predict that if the bill passes, it will incite many incidents 
of flag burning. The legislation is exactly the kind of repressive, oppressive 
government action that invites protest.

The legislation arises from a hysterical response to a decision of the United 
States Supreme Court affirming our most basic liberty, the freedom to criticize 
government. It is hard to understand how the self-appointed defenders of our



flag, (and presumably of our freedom), can justify such a basic infringement on 
the First Amendment. We would like to quote from that decision:

" . . .  According to Texas, if one physically treats the flag in such a way 
that would tend to cast doubt on the idea that nationhood and national 
unity arc the flag’s referents, or that national unity actually exists, the 
message conveyed is a harmful one and therefor may be prohibited. . .If 
there is a bedrock principle underlying the First Amendment, it is that 
Government may not prohibit the expression of an idea simply because 
Society finds the idea itself offensive or disagreeable. "

The idea that the First Amendment needs fixing is a dangerous fallacy. If our 
liberty perishes, it will bleed to death from nicks and cuts inflicted by those who 
will not tolerate dissent. A pathetic group of radicals, so at a loss for words that 
they burn flags, poses no comparable threat to our freedom.

This bill will put Alaska in the ignominious company of countries like the Soviet 
Union, Iran, China and other nations which routinely put people in prison for 
expression of ideas with which the government disagrees. If we travel down this 
road, our freedom to tell the government to go to hell will depend on the whims 
of politicians playing for a political advantage.

Without question the most basic civil liberty, in the r bsencc of which all other 
liberties arc defenseless, is the right to criticize the government. If we cannot 
criticize government, we cannot change it and we cannot prevent its abuses. We 
know from our painful experiences with McCarthyism and Vietnam the pitfalls 
of the "America right or wrong" philosophy. The most important way in which 
we can celebrate our liberty is to allow even the most obnoxious protesters to 
present their ideas for consideration. As Senator Dcllengcr of Nebraska, a man 
who lost a leg fighting for his country in Vietnam put it, legislation like this is 
actually an ultimate victory for flag burners, making America "look just a little 
silly, and a little less brave and little less free."
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February 4, 1990

iion. Jay Kerttula 
Alaska Senate 
Juneau, Alaska

Dear Sen.Kerttula:

In regard to S.B.SS^ which would make a crime of flag burning, I'd 

like to suggest a n o t h e r  provision to what I understand is being 

p r o o o s e d .

The worst of abuses to our flag see^s to me'to be to use it for com­

mercial purposes, as in the case of making it part of a garment to be 

sold —  like"pepsi or 'Coke" garments —  or a dvertising  the flag to sell 

a product, like showing the upraised arm of the Statue of Liberty to 

advertise an u n d era rm deodorant.

I have no quarrel with someone trying to make a buck, but u s i n g  our 

flag for that purpose seems to me to be its ultimate degradation. At 

least burning the flag reflects the e xpression of the political rights 

our tradition holds sacred ...

If we "’ust have such a bill, let's make sure it covers all the bases.
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M E M O R A N D U M November 20 , 1989

SUBJECT: De s e c r a t i o n  of certain  flags 
(Work O rder No. 6-1551)

TO: Senator  J a lm ar M. K e r t t u l a

FROM: R i c h a r d  A. Bradley 
L e g i s l a t i v e  Counsel

I have p r e p a r e d  for y o u  a b i l l  r e g a r d i n g  the issue of flag 
burning. I have g i v e n  the q u e s t i o n  some thought over the 
past few months. Recently, w h e n  the office r e c e i v e d  a C S G 
B a c k g r o u n d e r "  on flag desecration, I thought that y o u  m i g h t  

be intere s t e d  in it; a copy is enclosed.

The i n f o r m a t i o n  is u s e f u l  and, I think, g e n e r a l l y  a c c urate 
but one s i g n i f i c a n t  aspect of the analysis is in error and
it is a c o m m o n  error c oncernin g Texas v. J o h n s o n ,  U . S . ___
, 57 U .S .L .W . 4770, one that I did not c atch u n t i l  recently. 
CSG makes the sugges t i o n  that w i t h  the J o h n s o n  ruling, "the 
Texas law b e c a m e  u n consti tutional, as did the p r o v i s i o n s  in 
f orty-seven  other states . . . ."

A careful r e a d i n g  of the J o h n s o n  case suggests that the 
Court did n o t  declare the law u n c ons titutional;  in fact, in 
the J o h n s o n  case and three of the cases that p r e f i g u r e d  the 
J o h nson case in the U.S. Supreme Court, the Court has not 
de c la red the u n d e r l y i n g  subject law uncons t i t u t i o n a l .  It is 
no t  the law but the conduct involving speech or c o m m u n i c a­
tion p r o t e c t e d  b y  the First A m e n d m e n t  that r e q uires that the 
co n v i c t i o n  b e  reversed. In footnote 3 of the J o h n s o n  o p i n­
ion, J u s tice B r e n n a n  notes:

A l t h o u g h  J o h n s o n  has r a i s e d  a facial challenge  to 
Texas' f l a g - d e s e c r a t i o n  statute, w e  choose to resolve 
this case on the basis of his c l a i m  that the statute as 
a p p l i e d  to h i m  v i o lates the First Amendment. S e c tion
42.09 r e g u lates only phy sical conduct w i t h  respect to 
the flag, not the w r i t t e n  or spoken word, and a l t h o u g h  
one v i o l a t e s  the statute only if one "knows" that one's
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p h y s i c a l  treatment  of the flag "will  s e r i o u s l y  o f f e n d  
one o r  m o r e  persons likely to o b ser ve or d i s c o v e r  his 
a c t i o n , "  Tex. Penal Code Ann. Sec. 4 2 . 09(b) (1989), 
this fact does not n e c e s s a r i l y  m e a n  that the statute 
a p pli es only to expres sive c o n d u c t  p r o t e c t e d  by the 
F i r s t  Amendment. * * * X tire d p e r s o n  might, for 
example, drag the flag t h r o u g h  the mud, k n o w i n g  that 
this conduct is likely to o f f e n d  others, and y e t  have 
n o  thought of expres s i n g  any ideaj . . . "  (Emphasis in 
o r i g i n a l . )

J o h n s o n  w a s  thus consiste nt w i t h  the e a r l i e r  cases w h e r e  the 
Court reverses the c o n v i c t i o n  but does not seek to i n v a l i­
date the law. In Street v. N e w  Y o r k , 394 U.S. 576 (1969), 
the a p p e l l a n t  w a s  c h arged w i t h  v i o l a t i n g  a statute that m a d e  
it a m i s d e m e a n o r  to " p u b l i c l y  mutilate, deface, defile, or 
defy, t r ample upon, or cast c o n t e m p t  upon, either by w o r d s  
or act, [any flag of the U n i t e d  States]". The d e f e n d a n t  w a s  
also c h a r g e d  w i t h  (and a c q u i t t e d  of) d i s o r d e r l y  conduct. 
A f t e r  h e a r i n g  on the r a d i o  that J a m e s  M e r e d i t h  w a s  shot in 
M i s sissipp i, appellant  t o o k  a flag h e  owned to the streets  
and b u r n e d  it,, saying: "If they c a n  do that to Mere dith, w e  
don't n e e d  a flag."

[W]e hold that [the law] was u n c o n s t i t u t i o n a l l y  a p p l i e d 
in a p p e l l a n t 1s case because it p e r m i t t e d  h i m  to b e  p u n­
ish e d  m e r e l y  for speaking d e f i a n t  or contem p t u o u s  words 
about the A m e r i c a n  flag.

* * *

T h e  State argues that a p pellant's  w o r d s  w e r e  at m o s t  
u s e d  to establis h his u n l a w f u l  intent in b u r n i n g  the 
flag. However, after a c a ref ul e x a m i n a t i o n  of the c o m­
pa r a t i v e l y  b r i e f  trial record, w e  find ourselves u n a b l e  
to say w i t h  c e r t ainty  that app el l a n t ' s  wo rds w e r e  not 
a n  independent cause for his conviction. W h i l e  it is 
true that at trial g r eater e mpha s i s  w a s  p l a c e d  on 
appell a n t ' s  action in b u r n i n g  the flag than u p o n  his 
w ords , a police o f fice r did t e s t i f y  to the u t t e r a n c e  of 
the words. The state never a n n o u n c e d  that it w a s  r e l y­
ing exclus i v e l y  u p o n  the burning. 394 U.S. at 589 -
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In Smith v. G o g u e n , 415 U.S. 566 (1973), the S u preme Court  
a d d r essed the w e a r i n g  of the flag. " A p p e l l a n t  w o r e  a small 
cloth v e r s i o n  of the U n i t e d  States flag s e w n  to the s e a t  of 
his trousers. The flag was a p p r o x i m a t e l y  four by six inches 
and was displa yed to the left r e a r  o f  G o g u e n ' s  b l u e  jeans.
On J a n u a r y  30, 1970, two police o f f i c e r s  s a w  G o g u e n  b e d e c k e d  
in that fashion." He w a s  c h arged w i t h  v i o l a t i n g  a  l a w  that 
provides: "Whoever p u b l i c l y  mutil a t e s ,  t r a m p l e s  upon, d e­
faces, or treats c o n t e m p t o u s l y  the flag o f  the U n i t e d  
States, w h e t h e r  the flag is p u b l i c  or p r i v a t e  property, 
shall b e  p u n i shed . . . ."

The p h r a s e  r e l i e d  u p o n  in the state court c o n v i c t i o n  w a s  
"treats contemptuously". H e  w a s  c o n v i c t e d  a n d  a e n t e n c e  to 
prison; the U.S. D i s t r i c t  Court g r a n t e d  h a b e a s  corpus 
because  of the c onsti t u t i o n a l  i s s u e s  involved.

The Supreme Court said:

[W]e see the force of the D i s t r i c t  C o u r t ' s  o b s e r v a t i o n  
that the flag has b e c o m e  " a n  o b j e c t  of y o u t h  f a s h i o n  
a n d  h i g h  camp." 343 F.Supp, at 164. As b o t h  courts 
b e l o w  noted, casual trea tment o f  the flag  in m a n y  c o n­
texts has b e c o m e  a w i d e - s p r e a d  c o n t e m p o r a r y  p h enomenon.  
Id. at 164, 167; 471 F . 2 d  at 96. F l a g  w e a r i n g  in a day 
of r e l a x e d  clothing styles m a y  s i m p l y  b e  an a d o r n m e n t  
or a p l o y  to attract attention. * * * y e t in a time
of w i d e l y  v a r y i n g  attitudes a n d  tastes for d i s p l a y i n g  
something as u b i q u i t o u s  as the U n i t e d  States flag or 
r epresentat ions of it, it c o u l d  h a r d l y  be the p u r p o s e  
of the M a s s a c h u s e t t s  L e g i s l a t u r e  to m a k e  c r i min al every 
informal use of the flag. 415 U.S. at 573 - 574.

The language at issue is v o i d  for v a g u e n e s s  as applied 
to G o g u e n  b e cause It s u b j e c t e d  h i m  to c r i minal l i a b i l­
ity u n d e r  a standard so i n d e f i n i t e  t h a t  police, court, 
and j u r y  w e r e  free to react to n o t h i n g  m o r e  t h a n  their 
preferences for t reatment of the flag.

One other case is u s e f u l  to review.

Spence v. W a s h i n g t o n , 418 U.S. 405 (1974) involved the d i s­
play of a flag w i t h  m a t e r i a l  attached. T h e  a p p e l l a n t  d i s­
played a U n i t e d  States flag that h e  o w n e d  u p s i d e  d o w n  f r o m  a 
w i n d o w  of his apartment. A f f i x e d  to b o t h  surfaces o f  the 
flag wa s a large peace symbol, the c i r c l e  e n c l o sing a 
trident. The symbol w a s  formed f r o m  tape that could be
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r e m o v e d  w i t h o u t  p e r m a n e n t l y  d a m a g i n g  the flag. There w as no 
crowdj p o l i c e  officers c a m e  to the apartment. A p p e l l a n t  
s t a t e d  I suppose y o u  a r e  h e r e  a b o u t  the flag. I d idn't  
k n o w  t h e r e  w a s  a n y t h i n g  w r o n g  w i t h  it. I w i l l  take it 
down." T h e  appellant w as c o n v i c t e d  u nder a W a s h i n g t o n  
statute that forbade the exhibit of the U.S. flag "to w h i c h  
is a t t a c h e d  or s u p e r i m p o s e d  figures, symbols, or other e x­
traneous m a t e r i a l . "

The S u p r e m e  C ourt  r e v e r s e d  the state court conviction: "as 
a p p l i e d  to ap pell a n t ' s  activity, the W a s h i n g t o n  statute 
i m p e r m i s s i b l y  i n f r i n g e d  p r o t e c t e d  expre s s i o n . "

I n  this case, a p p e l l a n t ' s  a c t ivity w a s  roughly s i m u l t a­
neo u s  w i t h  and c o n c e d e d l y  trig gered b y  the C a m b o d i a n  
i n c u r s i o n  and the K e n t  State tragedy, also issues of 
g r e a t  p u b l i c  moment. * * * A  flag b e a r i n g  a p e a c e
s y mbo l and d i s p l a y e d  u p s i d e  d o w n  m i g h t  b e  i n t e r p r e t e d  
as n o t h i n g  more t h a n  bizarre  behav ior, but it w o u l d  
h a v e  b e e n  d i f f i c u l t  for the great m a j o r i t y  of citizens 
to m i s s  the drift of a p pellant's  p o i n t  at the time he 
m a d e  it. It m a y  b e  noted, further, that this w a s  n o t  
a n  a c t  of m i n d l e s s  nihilism. R a t h e r  it w a s  a p o i n t e d  
e x p r e s s i o n  of a n g u i s h  by a ppellant a b o u t  the then- 
c u r r e n t  domestic a n d  foreign affairs o f  his government. 
A n  intent to c o n v e y  a p a r t i c u l a r i z e d  m e s s a g e  was 
present . * * * T h e  statute Is n o n e t h e l e s s  u n c o n s t i­
tutional as a p p l i e d  to appe llant's activity.

A n d  f or the reasons suggested, any questio ns "hat I m a y  have 
r a ise d a b o u t  the constit .tionality of the Spill have b e e n  
alleviated; I b e l i e v e  t h a t  the b i l l  w o u l d  b e  constitutional.

If I m a y  b e  of further assistance, p lease advise.

R A B :lmb:mi 
L8/053

E n c l o s u r e
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FLAG DESECRATION LAWS
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BURNING "OLD GLORY"
FLAG DESECRATION

The United S ta te s  flag  and s ta te  flag s  are endearing symbols of our 
co u n try 's  freedoms and h e rita g e . The June 21 ru lin g  by the United S ta tes
Supreme Court in  Texas v. Johnson has l e f t  some Americans fee lin g  th a t these
symbols and the freedoms they rep resen t are  a t odds with one another. This
ru lin g  a f fe c ts  the s ta te s  because many have laws p ro h ib itin g  desecra tin g  the 
U.S. f la g , the s ta te  f lag , or both. At issu e  is  respect for the flag  and lim its  
on free  expression . D esecrating our n a tio n a l flag  is  the u ltim ate  p o l i t ic a l  
g es tu re  to some, a punishable crime to o th e rs .

Anybody Got A Match?

At the 1984 Republican National Convention in D allas, a group of a c t iv i s t s
dem onstrated aga in st the p o lic ie s  of the Reagan A dm inistration and sev era l
D allas-based  co rpo ra tion s. As a p a rt of th i r  dem onstration, one of the 
p ro te s te r s  burned the U.S. f lag . Local p o lice  o f f ic i a l s  a rre s te d  the p ro te s te r  
fo r v io la t in g  a Texas s ta tu te  p ro h ib itin g  d esecra tion  of the n a tio n a l f la g . He
was subsequently convicted of the crime in the Texas ju d ic ia l system.

The dem onstrator and h is  a tto rneys contend, however, th a t burning the 
n a tio n a l f la g  is  the expression of an idea, and that such expressions are  
p ro tec ted  by the F ir s t  Amendment to the C o n stitu tio n . The case was even tually  
appealed to the United S ta tes  Supreme Court, and by a 5-4 decision  the Court
agreed th a t the p ro te s te r  should not have been convicted of a crime.

The C o u rt's  m ajority  ruled that burning the U.S. flag  is  indeed a form of 
expression  p ro tec ted  by the F irs t  Amendment. In o u tlin in g  the m ajority  opinion, 
J u s tic e  Brennan w rote, "We do not consecrate  the flag  by punishing i t s  
d e s e c ra tio n ,2 fo r in doing so we d i lu te  the freedom tha t the cherished emblem 
re p re s e n ts ."

With th is  ru lin g  the Texas law became u n c o n s titu tio n a l, as did prov isions 
of s im ila r  s ta tu te s  in  fo rty -seven  o ther s ta te s .(A la sk a  and Wyoming are the only

*This CSG Backgrounder was compiled by Gary Deaton, Research A ss is tan t, S ta tes  
Inform ation C enter, The Council of S ta te  Governments.
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tion of The Council of S ta te  G overnm ents. Inform ation is included based  on relevance to the  topic. Som e 
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The Congress and the s ta te s  sh a ll  have the power 
to p ro h ib it the physical desecra tion  of the flag  
of the United S ta tes .

For the amendment to become a p a rt of the C onstitu tion  i t  would have to be 
approved by tw o-th irds m ajo ritie s  in each house of Congress, and r a t i f ie d  by 
th ir ty -e ig h t s t a te s .  Thus, the le g is la tu re s  of the s ta te s  would play an 
im portant ro le  in determ ining the fu tu re  of such an amendment.

Most an a ly sts  assume tha t i f  the proposed amendment1 were to be approved by 
Congress, i t  would quickly be r a t i f ie d  by the s ta te s .  However, some s ta te  
o f f ic i a l s  have shown concern that the amendment in  i t s  p resen t form may s t i l l  
leave the flag s of the s ta te s  subject to the Supreme Court ru lin g . Thus, i t  has 
been suggested th a t the words "or any s ta te "  be added to the end of the 
amendment.

Senate Leader Robert Dole i s  sponsoring a b i l l  (S607) to broaden the
d e f in i tio n  of d esecra ting  the American fla g  to  include knowingly d isp lay in g  i t  
on the flo o r or ground. The b i l l  passed the Senate and is  pending in  the House 
Ju d ic ia ry  Subcommittee on C iv il and C o n s titu tio n a l R ights.

"On June 23 the Senate adopted an amendment to ch ild -ca re  le g is la t io n  
th a t rew rites  the fed era l a n ti-d e se c ra tio n  law in an e f f o r t  to reverse  the 
c o u r t 's  ru lin g ."  On June 22 the Senate a lso  pgssed S Res 151 "expressing i t s  
profound disappointment" with the court dec ision .

Conclusion

The flag  desecra tion  controversy is  being debated a t  the fe d e ra l, s t a te ,  
and lo c a l le v e ls . Some say that r e s t r ic t in g  flag  desecra tion  only serves to
p u b lic ize  and le g itim ize  the ac tion s of people who use th is  form of p r o te s t . . .  
perhaps encouraging more of the behavior. Others b e lieve  th a t the unique 
symbolism of the flag  demands p ro tec tio n . And f in a l ly , some believ e  th a t while 
the ac t i t s e l f  is  s ig n if ic a n t (whether punishable or n o t) , th is  behavior i s  not 
widespread enough to be a problem. For the moment, the court d ec is ion  im parts a 
new perspective  on th is  old argument.

NOTES

1. B iskupic, Joan, "Flag-Burning, ' D ial-a-P orn ' Acts Struck Down by J u s t ic e s ,"  
Congressional Q uarterly , June 24, 1989, p .1547.

2. Ib id , p .1548.

3. Ib id , p .1547.

4. Hoffman, David, "C alling Flag Burning Wrong, Bush Urges Speedy Approval of 
Amendment," The Washington P ost, Ju ly  1, 1989, p.A4.

5. Ib id .

6. B iskupic, "Flag Burning", CQ, 1989, p .1548. 
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TABLE 1 S t a t u t o r y  C i t a t i o n s  o f  F l a g  D e s e c r a t i o n  L a w s

S ta te S ta te  Flag United S ta tes

Alabama 13A-11-12 *
Alaska —  —  —  —  —  —

Arizona 13-3703 *
Arkansas 5-51-207 *
C a lifo rn ia Mil. & Vet. 614 *
Colorado 18-11-204 *
Connecticut 53-258a *
Delaware ------------------- 11-1331
F lo rida 256.051 *
Georgia 50-3-9 *
Hawaii ------------------- 711-1107
Idaho 18-3401 *
I l l i n o i s 1-3351 *
Indiana 35-45-1-4
Iowa 32.1 *
Kansas 21-4114 *
Kentucky 525.110 *
Louisiana 14-116 *
Maine 1-254 *
Maryland 27-87 *
M assachusetts 264.5 *
Michigan 750.246 *
Minnesota 609.40 *
M ississipp i 97-7-39 *
M issouri 578.095 *
Montana 45-8-215 *
Nebraska 28-928 *
Nevada 201.290 *
New Hampshire 646.1 *
New Jersey 2C:33-9 *
New Mexico 30-21-4 *
New York Gen B 136 *
North C arolina 14-381 *
North Dakota ------------------- 12.1-07-0J
Ohio 2927.11 *
Oklahoma ------------------- 21-372
Oregon 166.075 *
Pennsylvania 18-2103 *
Rhode Is land ------------------- 11-15-2
South C arolina 16-17-220 *
South Dakota 22-9-1 *
Tennessee 39-5-843 *
Texas Penal Code 42.09 *
Utah 76-9-601 *
Vermont 13-1903 *
V irg in ia 18.2-488 *
Washington 9.86.030 *
West V irg in ia 61-1-8 *
Wisconsin 946.05 *
Wyoming

-------------- in d ica te s
* S ta tu te  concerning 
Page #5

that there  i s  no s ta tu te  of th is  type, 
the U.S. f la g  and s ta te  flag  is  the same.
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removed without permanently damaging the flag. There was no 
crowd; police officers came to the apartment. Appellant 
stated I suppose you are here about the flag. I didn't 
know there was anything wrong with it. I will take it 
down." The appellant was convicted under a Washington 
statute that forbade the exhibit of the U.S. flag "to which 
is attached or superimposed figures, symbols, or other ex­
traneous material."

The Supreme Court reversed the state court conviction: "as 
applied to appellant's activity, the Washington statute 
impermissibly infringed protected expression."

In this case, appellant's activity was roughly simulta­
neous with and concededly triggered by the Cambodian 
incursion and the Kent State tragedy, also issues of 
great public moment. * * * A flag bearing a peace
symbol and displayed upside down might be interpreted 
as nothing more than bizarre behavior, but it would 
have been difficult for the great majority of citizens 
to miss the drift of appellant's point at the time he 
made it. It may be noted, further, that this was not 
an act of mindless nihilism. Rather it was a pointed 
expression of anguish by appellant about the then- 
current domestic and foreign affairs of his government. 
An intent to convey a particularized message was 
present. * * * The statute is nonetheless unconsti­
tutional as applied to appellant's activity.

And for the reasons suggested, any questions that I may have 
raised about the constitutionality of the bill have been 
alleviated; I believe that the bill would be constitutional.

If I may be of further assistance, please advise.

RAB:lmb:mi
L8/053

Enclosure
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BURNING "OLD GLORY" 
FLAG DESECRATION

The United S ta tes  flag  and s ta te  flags are  endearing symbols of our 
co u n try 's  freedoms and h e r ita g e . The June 21 ru lin g  by the United S ta tes
Supreme Court in  Texas v. Johnson has l e f t  some Americans fee lin g  th a t these
symbols and the freedoms they represen t are a t odds with one another. This
ru lin g  a f fe c ts  the s ta te s  because many have laws p ro h ib itin g  d esecra ting  the 
U.S. f la g , the s ta te  f lag , or both. At issue  is  respect for the flag  and lim its  
on free  expression . D esecrating our n a tio n a l flag  is  the u ltim ate  p o l i t ic a l  
g es tu re  to some, a punishable crime to o th e rs .

Anybody Got A Match?

At the 1984 Republican National Convention in D allas, a group of a c t iv i s t s
demonstrated ag a in st the p o lic ie s  of the Reagan A dm inistration and severa l
D allas-based co rpo ra tion s. As a part of th is  dem onstration, one of the 
p ro te s te r s  burned the U.S. f lag . Local po lice  o f f ic i a l s  a rre s te d  the p ro te s te r  
fo r v io la tin g  a Texas s ta tu te  p ro h ib itin g  desecra tion  of the n a tio n a l f la g . He
was subsequently convicted of the crime in  the Texas ju d ic ia l system.

The dem onstrator and h is  a tto rneys contend, however, th a t burning the 
n a tio n a l f la g  i s  the expression of an idea, and that such expressions are 
p ro tec ted  by the F ir s t  Amendment to the C o n stitu tio n . The case was even tually  
appealed to the United S ta tes  Supreme Court, and by a 5-4 decision  the Court
agreed th a t the p ro te s te r  should not have been convicted of a crime.

The C o u rt's  m ajority  ruled that burning the U.S. flag  is  indeed a form of 
expression  p ro tected  by the F irs t Amendment. In o u tlin in g  the m ajority  opinion, 
J u s t ic e  Brennan wrote, "We do not consecrate the flag  by punishing i t s  
d e se c ra tio n , 2 fo r in  doing so we d ilu te  the freedom that the cherished emblem 
re p re s e n ts ."

With th is  ru lin g  the Texas law became u n co n s titu tio n a l, as did provisions 
of s im ila r  s ta tu te s  in fo rty-seven  o ther s ta te s .(A la sk a  and Wyoming are the only

*This CSG Backgrounder was compiled by Gary Deaton, Research A ssis tan t, S ta tes  
Inform ation C enter, The Council of S ta te  Governments.
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3s ta te s  w ithout such p ro h ib itio n s) (See ta b le ) . As one fed era l o f f ic ia l  put i t ,  
"dem onstrators may r o l l  Old Glory and f i r e  her up lik e  a Marlboro i f  they 
want."*

S ta te  Flags

C urren tly , forty-tw o s ta te s  have laws p ro h ib itin g  the desecration  of the 
s ta te  f la g . For example, I l l i n o i s  law s ta te s :

Any person who pub lic ly  m u tila te s , defaces, d e f ile s
or d e f ie s , tramples or ca s ts  contempt upon, whether
by words or a c t, any such flag , standard , co lor or 
ensign s h a ll  be g u ilty  of a C lass 4 felony.

Jn th is  s ta tu te ,  flag  is  defined as being the United S ta tes  flag or the
f la g  of the s t a te .  Most s ta te s  use the same s ta tu te  to include the n a tion a l and
s ta te  f la g . However, s ix  s ta te s  (Delaware, Hawaii, Indiana, North Dakota, 
Oklahoma and Rhode Is lan d ) have laws concerning the n a tio n a l f lag , but not the 
f la g  of the s ta te .  For example, Delaware law reads:

A person is  g u ilty  c f desecra tion  i f  he in te n tio n a lly  
defaces, damages, p o llu te s , or otherw ise physica lly  
m is t r e a t s . . . the na tio n a l f lag .

Although v io la tio n s  are  considered a felony in I l l i n o i s ,  the m ajority of 
s ta te s  consider i t  a misdemeanor. Such i s  the case in New Hampshire, where:

A person i s  g u ilty  of a misdemeanor i f  h e : . . .
IV. Purposely or knowingly m u tila tes  or d e f ile s  
any such f l a g . . .

A C o n s titu tio n a l Amendment and Other Federal Action

The fed e ra l government has enacted numerous laws reg u la ting  misuse of the 
American f la g . However, the most commonly re fe rred  to is  T i t le  18 U.S.C.
Section 700(a) which provides:

Whoever knowingly c a s ts  contempt upon any flag  of 
the United S ta tes by pub lic ly  m u tila tin g , defacing , 
d e f il in g , burning, or tram pling upon i t  s h a ll  be 
fined not more than $1000 or imprisoned fo r not more 
than one year, or both.

Public opinion and p o lit ic ia n s  a lik e  have voiced opposition  to the Supreme 
C o u rt's  d ec is io n . Government o f f ic ia ls  a re  c a llin g  fo r ac tion  to circumvent the 
ru lin g , includ ing  a c o n s ti tu tio n a l amendment to p ro h ib it desecra ting  the  
n a tio n a l f lag .

P residen t Bush and Republican lead ers  have proposed an amendment which 
reads:
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The Congress and the s ta te s  s h a ll  have the power 
to p ro h ib it the physical desecra tion  of the f la g  
of the United S ta te s .

For the amendment to become a part of the C onstitu tion  i t  would have to be 
approved by tw o-th irds m a jo ritie s  in  each house of Congress, and r a t i f ie d  by 
th ir ty -e ig h t  s ta te s .  Thus, the le g is la tu re s  of the s ta te s  would play an 
im portant ro le  in  determ ining the fu tu re  of such an amendment.

Most an a ly sts  assume th a t i f  the proposed amendment were to be approved by 
Congress, i t  would quickly be ra t i f ie d  by the s ta te s .  However, some s ta te  
o f f i c i a l s  have shown concern th a t the amendment in  i t t  p resent form may s t i l l  
leave the flag s of the s ta te s  subject to the Supreme Court ru lin g . Thus, i t  has 
been suggested tha t the words "or any s ta te "  be added to the end of the 
amendment.

Senate Leader Robert Dole is  sponsoring a b i l l  (S607) to  broaden the 
d e f in i tio n  of desecra ting  the American fla g  to include knowingly d isp lay in g  i t  
on the f lo o r or ground. The b i l l  passed the Senate and ig pending in the House 
Ju d ic ia ry  Subcommittee on C iv il and C o n s titu tio n a l R ights.

"On June 23 the Senate adopted an amendment to ch ild -ca re  le g is la t io n  
th a t rew rite s  the fed era l a n ti-d e se c ra tio n  law in  an e f f o r t  to reverse the 
c o u r t 's  ru lin g ."  On June 22 the Senate a lso  pgssed S Res 151 "expressing i t s  
profound disappointm ent" with the court dec ision .

Conclusion

The fla g  desecration  controversy is  being debated a t the fe d e ra l, s ta te ,
and lo c a l le v e ls . Some say th a t r e s t r ic t in g  f la g  desecra tion  only serves to
p u b lic ize  and le g itim ize  the ac tions of people who use th is  form of p r o te s t . . .  
perhaps encouraging more of the behavior. Others be lieve  th a t the unique 
symbolism of the flag  demands p ro tec tio n . And f in a l ly ,  some believe  th a t while 
the a c t i t s e l f  i s  s ig n if ic a n t (whether punishable or n o t) , th is  behavior is  not 
widespread enough to be a problem. For the moment, the court dec ision  im parts a 
new p erspec tive  on th is  old argument.
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T A B L E  1 S t a t u t o r y  C i t a t i o n s  o f  F l a g  D e s e c r a t i o n  L a w s

S ta te S ta te  Flag United S ta tes

Alabama 13A-11-12 *
Alaska -------------
Arizona 13-3703 *
Arkansas 5-51-207 *
C alifo rn ia Mil. & Vet. 614 *
Colorado 18-11-204 *
Connecticut 53-258a *
Delawar<- ------------- 11-1331
F lorida 256.051 *
Georgia 50-3-9 *
Hawaii ------------- 711-1107
Idaho 18-3401 *
I l l i n o i s 1-3351 *
Indiana 35-45-1-4
Iowa 32.1 *
Kansas 21-4114 *
Kentucky 525.110 *
Louisiana 14-116 *
Maine 1-254 *
Maryland 27-87 *
Massachusetts 264.5 •k
Michigan 750.246 *
Minnesota 609.40 *
M ississipp i 97-7-39 *
Missouri 578.095 *
Montana 45-8-215 *
Nebraska 28-928 *
Nevada 201.290 *
New Hampshire 646.1 *
New Jersey 2C:33-9 *
New Mexico 30-21-4 *
New York Gen B 136 *
North C arolina 14-381 *
North Dakota ------------- 12.1-07-02
Ohio 2927.11 *
Oklahoma ------------- 21-372
Oregon 166.075 *
Pennsylvania 18-2103 *
Rhode Is land ------------- 11-15-2
South C arolina 16-17-220 *
South Dakota 22-9-1 *
Tennessee 39-5-843 *
Texas Penal Code 42.09 *
Utah 76-9-601 *
Vermont 13-1903 *
V irg in ia 18.2-488 *
Washington 9.86.030 *
West V irg in ia 61-1-8 *
Wisconsin 946.05 *
Wyoming

---------------  in d ic a te s  th a t the re  is  no s ta tu te  o f th is  type.
*  S ta tu te  concerning the U.S. f la g  and s ta te  f la g  is  the same. 
Page #5



TABLE 1 S t a t u t o r y  C i t a t i o n s  o f  F l a g  D e s e c r a t i o n  L a w s

/ S ta te  S ta te  Flag United S ta te s  Flag

Alabama 13A-11-12 a
Alaska -------------  --------------
Arizona 13-3703 a
Arkansas 5-51-207 a
C a lifo rn ia  Mil. & Vet. 614 a
Colorado 18-11-.204 a
Connecticut 53-258a A
Delaware -------------  11-1331
F lo rida  256.051 A
Georgia 50-3-9 A
Hawaii -------------  711-1107
Idaho 18-3401 A
I l l i n o i s  1-3351 a
Indiana -------------  35-45-1-4
Iowa 32.1 A
Kansas 21-4114 a
Kentucky 525.110 a
Louisiana 14-116 a
Maine 1-254 a
Maryland 27-87 a
M assachusetts 264.5 a
Michigan 750.246 a
Minnesota 609.40 a

f . M ississ ipp i 97-7-39 A
Missouri 578.095 a
Montana ' 45-8-215 A
Nebraska 28-928 a
Nevada "  , 201.290 A
New Hampshire 646.1 a
New Je rsey  2C:33-9 A
New Mexico 30-21-4 A
New York Gen B 136 a
North C arolina 14-381 A
North Dakota   12.1-07-02
Ohio 2927.11 A
Oklahoma -------------  21-372
Oregon 166.075 a
Pennsylvania 18-2103 a
Rhode Is lan d  -------------  11-15-2
South C arolina 16-17-220 a
South Dakota 22-9-1 a
Tennessee 39-5-843 a
Texas Penal Code 42.09 a
Utah 76-9-601 a
Vermont 13-1903 a
V irg in ia  18.2-488 a
Washington 9.86.030 a
West V irg in ia  61-1-8 a
Wisconsin 946.05 a
Wyoming----------------------------------------  --------------

-------------- in d ic a te s  th a t there  i s  no s ta tu te  of th is  type.
* S ta tu te  concerning the U.S. flag  and s ta te  flag  i s  the same.
Page #5
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S IS

For Bill/Resolution No. SSSB 333

This bill adds a new section to AS 11.76, which wo u l d  make 
intentional public desecration of the flag of the United States or 
of the state a class B misdemeanor. The bill defines d e secration  
as an instance when, within 100 feet of a d i s played flag of the 
United States or of the state, a person defaces, damages, or 
otherwise p h y sically mistreats the flag of t h e  United States or of 
the state.

■The department does not believe the bill will have a fiscal impact 
because flag desecration occurs so rarely in Alaska. Where it does 
occur, it is usually an isolated incident in v o l v i n g  an individual 
making a political or social statement. In o t h e r  words, this is 
not a situation where some widespread .social activity is being 
criminalized.

To the extent that someone might test the p r o p o s e d  law, in v i e w  of 
the United States Supreme Court's decision in Texas v. J o h n s o n , 
only one prosecution and one appeal would p r o b a b l y  occur. This 
additional w o r k  can be handled by existing st a f f  and, consequently, 
there will n o t  be a fiscal impact on the Department of Law.



Introduced: 1/9/90
Referred: Jud ic iary

G-1551E

BY SEN. KERTTULA, Kelly, Faiks

1 IN THE SENATE
2 SPONSOR SUBSTITUTE FOR SENATE BILL NO. 333
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
A SIXTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act e n t i t le d :  "An Act re la tin g  to the public desecration  of the
7 flag  of the United States or of the s ta te ;  and pro-
8 viding fo r an e ffec tiv e  date ,"
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 11.76 is  amended by adding a new sec tion  to read:
11 Sec. 11.76.150. PUBLIC DESECRATION OF A FLAG. (a) A person
12 commits the crime of public desecration  of a flag  who in ten tio n a lly
13 desecrates the flag  of the United S tates or of the s ta te .
14 (b) A person desecrates the flag  of the United S tates < ■ f the
15 s ta te  when, within-lQO—f-eet—of—a-d-i-splayed—flag_of~the—Uni-t-ed—-St-a-t-e&-

jrzfi G ^ v  ft* ,f\ \ r * )
16 or—of—th e s ta te -  the person defaces, damages, or otherwise physically*
17 m istreats the flag  of the United S tates or of the s ta te .
18 (c) Desecration of the flag  of the United S tates or of the s ta te
19 is  a misdemeanor.p**1' ^ 0 ■* l,| )
20 * Sec. 2. This Act takes e ffec t immediately under AS 01.10.070(c).

I ? r
^  ^  4  <U u s  -  <4 ^

/ fi'Zi . ri •n ' s•orf e‘n 1

SB0333b - 1 - SSSB 333



RECEIVEd

JAM 19 1990

JAN FA IKS 
SENATE office

SPONSOR STATEMENT 

SENATE BILL 333 

JANUARY 16, 1990

I introduced Senate Bill 333 in response to many Alaskans 
concern with last summer's flag desecration activities. A 
large number of my constituents believe that the public 
mistreatment of a flag is not a permissible way of expressing 
a political viewpoint, but is instead a criminal act.

Sponsor Substitute for Senate Bill 333 would make it a 
class B misdemeanor for anyone to desecrate a flag within 100 
feet of a displayed flag of the United States or Alaska.

The original version of Senate Bill 333 would have made 
it a felony to mistreat a flag in a w a y  that the person knows 
will seriously offend someone. Legislative Counsel issued an 
opinion in support of the constitutionality of this bill. 
However, I had the sponsor substitute for Senate Bill 333 
drafted in response to concerns expressed by others. The 
concern was that even if the original bill was constitutional 
as it was written, any arrests under that bill would be 
unconstitutional since h o w  does a policeman determine that a 
person knew his conduct was going to seriously offend someone? 
It is difficult to legislate subjective perceptions of 
c o n d u c t .

I think Sponsor Substitute for Senate Bill 333 is a 
rational way to meet both the concerns of those Alaskans who 
believe that desecration of a flag should be a crime and the 
constitutional concerns. With the sponsor substitute, we 
would apply an objective standard of conduct, rather than the 
subjective standard of the original version of the bill. 
Alaskans would know exactly what kind of conduct is illegal. 
It also makes good sense that we should legislate against 
conduct which has the potential for inciting violence, and 
the public desecration of a flag within 100 feet of a 
displayed flag which is often in a public area certainly has 
the potential of inciting violence.



Section 1. AS 11.61.100 is amended to read:
Sec. 11.61.100. RIOT. (a) A  person commits the 

crime of riot if, while participating with five or m o r e  
others, the person engages in tumultuous and violent 
conduct in a public place and thereby causes, or creates a 
substantial risk of causing damage to property or physical 
injury to a p e r s o n ; or 

-Mis is irtiT s w j M i<4 (b) with intent to incite or produce imminent
W\T -Ti\er u.ssuwgne violent conduct, the person publicly desecrates the flag 

iViS osr of the United States or of the state under circumstances 
caws fSFsrcycn\<=> likely to incite or produce imminent violent conduct.
FKezr SAsetrt fc) Riot is a class C felony.

Section 2. AS 11.76 is amended by adding a new section to
read:

Sec. 11.76.150. DESECRATION OF A  FLAG. (a) A 
person commits the crime of desecration of a flag who 

( W !tJlT ^ ,’know ing J-y desecrates the flag of the United States or of

* >CJCr> C  (b ) This section does not prohibit any conduct
' * L ' J  consisting of the disposal of a flag when it has become 

^euy\ w o r n  or soiled.
^  (c) Desecration of the flag of the United States or

P iact-7 I the state a c lass B misdemeanor punishable by 100 
Mev-> Few i hours of community service; for purposes of this

j paragraph, "community service" has the meaning given in AS 
V3 3 .30.901.

Section 3. 11.31.430 is amended to read:
Sec. 11.81.430. JUSTIFICATION: USE OF FORCE, S P E C I A L  

RELATIONSHIPS. (a) The use of force upon another person 
that would otherwise constitute an offense is justified 
under any of the following circumstances:

(1) When and to the extent reasonably necessary and 
appropriate to prevenc the desecration of the flag of the 
United States or of the state, a private person may use 
reasonable and appropriate nondeadlv force;
^renumber subsequent sections accordingly)

Section 4. 11.81.900 is amended to read:
Sec. 11.81.900. DEFINITIONS. (a) For purposes of 

06T='um-=us KooeO this title, unless the context requires otherwise,

R2cy'i |\,^i.HO -ro * * * y  / /
(15) "desecrate" means to deface, d a m a g e .(maintain

II. sri.<?o) i(oce upon the floor or ground} or otherwise mistreat^
THt?7 "to 3 physicallv:pernor AS * * *

(22) "flag" means any flag of the United States or 
of the state, or any part thereof, m a d e  of fabric, of any 
size, in a form that is commonly displayed upon a 
flagstaff or stick;
* * *
(renumber sections accordingly)



Draft Judiciary CS - SB 333

t-i£i/~> Section 1. AS 11.61.100 is amended to read:
Sec. 11.61.100. RIOT. (a) A person commits the 

crime of riot if, while participating with five or more 
others, the person engages in tumultuous and violent 
conduct in a public place and thereby causes, or creates a 
substantial risk of causing damage to property or physical 
injury to a p e r s o n ; or

(b) with intent to incite or produce imminent 
violent conduct, the person desecrates the flag of the 
United States or of the state under circumstances likely 
to incite or produce imminent violent conduct.

(c) Riot is a class C felony.

aseo cn rt\c u.
eotw<r 

TO CAvVL

Mew

fcfkMCT1-/

f

Section 2. AS 11.76 is amended by adding a new section to 
read:

Sec. 11.76.150. DESECRATION OF A FLAG. (a) A 
person commits the crime of desecration of a flag who 
intentionally desecrates the flag of the United States or 
of the state.

{ (b) In a prosecution under (a) of this section, it 
is an affirmative defense that the conduct consisted of 

the disposal of a flag because it was worn or soiled.
(c) Desecration of the flag of the United States or 

of the state is a class B misdemeanor.
(d) Upon conviction under this section the court 

shall impose a sentence of 100 hours of community w o r k  if 
the person has not previously been convicted in this or 
another jurisdiction under this section, AS 11.61.100(b), 
or another law or ordinance with substantially similar 
elements.

Section 3. 11.81.900 is amended to read:
Sec. 11.81.900. DEFINITIONS. (a) For purposes of 

this title, unless the context requires otherwise,
* * *

(15) "desecrate11 means to deface, damage, physically 
pcuitcp ^ defile, burn, use as a floor or ground covering, or 

trample;
* * *

s' (22) -'flag" means e:y flag of the United States or
J of the state, or any part thereof, made of fabric, of any 
j size, in a form that is commonly displayed upon a pole, 

staff or stick;
* * *
(renumber sections accordingly)



AS 11.81 is amended by adding a new section to read:

Sec. 11.81.435. Justification: Use of force to prevent the 
desecration of the flag. When and to the extent reasonably 
necessary and appropriate to prevent the desecration of the 
flag of the United States or of the state, a person may use 
reasonable and appropriate nondeadly force.



PROPOSED JUDICIARY CS - SSSB 333

The proposed Judiciary CS makes the following changes to SSSB 
333:

Section 1: The CS adds a new section 1, which expands
current AS 11.61.100 relating to riot. It provides that a 
person commits the crime of riot if, with the intent to incite 
or produce imminent violent conduct, the person desecrates the 
flag under circumstances likely to incite or produce imminent 
violent conduct. Note that the person must actually intend to 
produce imminent violence by his or her actions, and that the 
actions must be taken under circumstances likely to produce 
such conduct. This is the standard set by the U.S. Supreme 
Court for laws that have the e f u c t  of restricting speech.
The First Amendment does not give a person the right to 
intentionally attempt to incite imminent violence under 
circumstances likely to do so.

Section 2: This section corresponds to section 1 of SSSB
333. It amends that section in three major ways: first, it 
provides an affirmative defense to charges of flag desecration 
if the conduct consisted of the disposal of a flag because it 
had become worn or soiled. Second, it provides that a first 
offender shall be given a sentence consisting of 100 hours of 
community service. A person convicted of subsequent acts of 
flag desecration would face a maximum sentence of up to 90 
days in jail or a $1000 fine. Third, it deletes the 
requirement that the desecration take place publicly within 
100 feet of a displayed flag.

Section 3: This section contains definitions. "Desecrate,"
is defined in a way similar to the definition contained in the 
new federal flag desecration law. Only specified acts are 
prohibited; the phrase "or otherwise physically mistreats" 
contained in the SSSB 333 definition has been deleted for 
being overly vague.

"Flag" is defined in a way to include only those objects that 
are ordinarily thought of as flags; the definition clearly 
excludes items such as patches, reproductions of flags in a 
non-fabric medium such as pictures or cakes, or flag clothing.
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Original s p o n s o r ( s ) : SEN. KERTTULA, Kelly, Faiks

1
IN THE SENATE BY T H E  JUDICIARY CO MMITTEE

2
CS F O R  S P O N S O R  SUBSTITUTE F O R  SENATE B I L L  NO. 333 (Judiciary)

3
IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

4
S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSIO N

5
A  BILL

6
For an A c t  entitled: "An Act r e l a t i n g  to the d e s e c r a t i o n  of the flag of

7
the United States or of the state; and p r o v i d i n g  for

8
an effective date."

9
BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  OF THE STAfE OF ALASKA:

10
* Section 1. AS 11.61.100(a) is a m e n d e d  to read:

11
Sec. 11.61.100. RIOT. (a) A  p e r s o n  commits the crime of riot

12
if,

13
(1) w h i l e  p a r t i c i p a t i n g  w i t h  five or more  others, the

14
p erso n engages in tumultuous a n d  v i o l e n t  conduct in a public p l a c e  and

15
thereby  causes, or creates a s u b s t a n t i a l  r i s k  of causing damage to

16
p r o p e r t y  or p h y s i c a l  injury to a person; or

17
(2) w i t h  intent to incite or p r o d u c e  imminent v i ol ent

18
conduct, the p e r s o n  desecrates the flag of the U n i t e d  States or of the

19
state u n d e r  circ umstances likely to incite or p r od uce imminent v i o l e n t

2 0
c o n d u c t .

21
* Sec. 2. AS 11.76 is amended by a d ding a n e w  section to read:

2 2
Sec. 11.76.150. D E S E C R A T I O N  OF A  FLAG. (a) A  p erson  commits

__\
,13

the crime of d e s e c r a t i o n  of a flag w h o  i n t e n t i o n a l l y / a n d  llesecrates

24
i

-- ^
the flag of the U n ited States or of the state.

2 5
(b) In a p r o s e c u t i o n  u n d e r  (a) of this section, it is an a f f i r­

2 6
m a t i v e  defense that the conduct c o n s i s t e d  of the disposal of a flag

2 7
be c a u s e  it was w o r n  or soiled.

2 8
(c) D e s e c r a t i o n  of the flag of the U nited States or of the state

2 9
is a class B misdemeanor.

L. ___

-1- CSSSSB 3 3 3 (Jud)
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1 (d) Upon c o n v i c t i o n  under this s e ction the court shall impose a

2 sentence of 100 h o u r s  of c o m m u n i t y  w o r k  if the p e r s o n  has n o t  p r e v i­

3 ously been c o n v i c t e d  in this or a n o t h e r  j u r i s d i c t i o n  u n d e r  this s e c­

4
tion, AS 11.61.100(a)(2), or a n o t h e r  law or o r d i n a n c e  w i t h  s u b s t a n­

5 tially similar elements.

6
* Sec. 3. AS 11.81.900(b) is a m e n d e d  b y  adding n e w  p a r a g r a p h s  to read:

7
(58) " d e s e c r a t e "  m eans to deface, damage, p h y s i c a l l y  defile,

8

9

burn, use as a floor or ground covering, sit upon, or trample;
u > U.v»

(59) "flag" means a f lag o f  the U n i t e d  States or of the

10
state, or a part of the flag, m a d e  of fabric, o f  any size, in a form

11
that is c o m monly d i s p l a y e d  u p o n  a pole, staff, or stick.

I 12 * Sec. 4. This Act takes effect i m m e d i a t e l y  u n d e r  A S  01.10.070(c).

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29
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Introduced: 1/9/90
Referred: Judiciary

6-1551E

BY SEN. KERTTULA, Kelly, Faiks

1 IN THE SENATE
2 SPONSOR SUBSTITUTE FOR SENATE BILL NO. 333
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - SECOND SESSION
5 A BILL
6 For an Act e n tit le d : 'An Act re la tin g  to the public desecration  of the
7 flag  of the Unit*#a S tates or of the s ta te ;  and pro-
8 viding for an e ffec tiv e  da te ."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 11.76 is  amended by adding a new section  to read:
11 Sec. 11.76.150. PUBLIC DESECRATION OF A FLAG. (a) A person
12 commits the crime of public desecration of a flag  who in ten tio n a lly
13 desecrates the flag  of the United S tates or of the s ta te .
14 (b) A person desecrates the flag of the United S tates or of the
15 s ta te  when, within 100 fee t of a displayed flag  of the United S tates
16 or of the s ta te , the person defaces, damages, or otherwise physically
17 m istreats the flag  of the United S tates or of the s ta te .
18 (c) Desecration of the flag  of the United S tates or of the s ta te
19 is  a class B misdemeanor.
20 * Sec. 2. This Act takes e ffec t immediately under AS 01.10.070(c).

1° /A~

SB0333b - 1 - SSSB 333
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O r i g i n a l  spo nsor(s): SEN. K E R T T U L A , Kelly, Faiks
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19
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2 9

I N  T H E  S E N A T E  BY TH E J U D I C I A R Y  C O M M I T T E E

CS FOR S P O N S O R  S U B S T I T U T E  FOR S ENATE  BILL NO. 333 (Judiciary)

IN T HE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSION

A  BILL
#v\l —

For an A c t  entitled: "An Act r e l a t i n g  to the de o c c r a -trrun o f  the flag of

the U n i t e d  States or of the state; and p r o v i d i n g  for 

an e f f e c tive date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c t i o n  1. AS 11.61.100(a) is a m e n d e d  to read:

Sec. 11.61.100. RIOT. (a) A  p e r s o n  commits the crime of riot

if,

(1) while  p a r t i c i p a t i n g  w i t h  five or m o r e  others, the 

p e r s o n  engages in tumultuous and v i o l e n t  conduct in a p u b l i c  p l a c e  and 

t h e r e b y  causes, or creates a s u b s t a n t i a l  risk of c a u s i n g  d a m a g e  to 

p r o p e r t y  or p h y s i c a l  injury to a p e r s o n ; or

(2) w i t h  intent to incite or produce i m m i n e n t  violen t

m i
conduct, the p e r s o n  d e s e cra^ s  the flag of the U n i t e d  States or of the 

state u n d e r  circum s t a n c e s  likely to incite or p r oduce i m m i n e n t  viole nt 

c o n d u c t .

* Sec. 2. AS 11.76 is a m ended b y  adding a new section to read:

Sec. 1 1.76.150. B-gggGKATi-oN ■ OF A  FLAG. (a) A  p e r s o n  commits
M.I 5 u. S_<_ WIJ « J-C?

the crime of de-see-^a-tirorr- of a flag w h o  i n t entional ly d e se e-r a t & s the 

flag of the U n i t e d  States or of the state.

(b) In a p r o s e c u t i o n  u n d e r  (a) of this section, it is an a f f i r­

m a t i v e  defense that the conduct c o n s i s t e d  of che d i s p o s a l  of a flag 

b e c a u s e  it w as w o r n  or soiled.

(c) D e s e c r a t i o n ' o f  the flag of the United States or of the state 

is a class B misdemeanor.

- 1 - C S S S S B  3 3 3 ( J u d )
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! i (d) Upon conviction u n d e r  this sect ion the court shall impose

( 2 only a sentence of up to 100 hours of c o m m u n i t y  work if the p e r s o n  has

3
not p r e v i o u s l y  been convicted in this or another j u r i s d i c t i o n  under

4
this section, AS 11.61.100(a)(2), or another law or o r d i n a n c e  with

5
s u b s t a n t i a l l y  similar elements.

6
* Sec. 3. AS 11.81.900(b) is a m e n d e d  by adding n e w  paragr a p h s  to read:

7
(58) " dff-s.tnrriaxa" means to deface, damage, p h y s i c a l l y  defile,

8
burn, use as a floor or ground covering, sit upon, or trample;

! 9
(59) "flag" means a flag o f  the U nited States or of the

10
state, or a part of the flag, m a d e  of fabric, of any size, in a form

11
that is c o m mo nly displayed upon a pole, staff, or stick.

12
* Sec. A. W h e n  the Department of L a w  evaluates a s p e cific case for

13
p r o s e c u t i o n  under AS 11.61.100(a)(2) as a m e n d e d  in sec. 1 of this Act or

14
under AS 1 1.76.150 as added in sec. 2 of this Act, it shall c o n s i d e r  the

15
standards for the r eview of such laws e s t a b l i s h e d  by the U n i t e d  States

16
Supreme Court.

17
* Sec. 5. This Act takes effect i m m e d i a t e l y  u nder AS 0 1.10.070(c).

18

\ 19
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2/21/90

Or i gi nal sponsor(s): SEN. KERTTULA, Kelly, Faiks

1 IN THE S ENATE BY THE J U D I C I A R Y  COMM ITTEE

2 CS FOR S P O N S O R  S U B S T I T U T E  FOR S E N A T E  B I L L  NO. 333 (Judiciary)

3 IN THE L E G I S L A T U R E  OF THE S TATE OF ALASKA

4 S I X T E E N T H  L E G I S L A T U R E  •• S E C O N D  SESSION

5 A  BILL

For an Act entitled: "An Act rel ating to the desecration of the flag of

the United  States or of the state; and p r o v i d i n g  for 

an eff ective date."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c t i o n  1. A S  11.61.100(a) is a m e n d e d  to read:

Sec. 11.61.100. RIOT. (a) A p e r s o n  commits the crime of riot

i f ,

(1) w h i l e  p a r t i c i p a t i n g  w i t h  five or more others, the 

p e r s o n  engages in tumultuous and v i o l e n t  conduct in a p u b l i c  place and 

th ereby causes, or creates a s u b s t a n t i a l  risk of causing d am age to 

p r o p e r t y  or p h y s i c a l  injury to a p e r s o n ; or

(2) w i t h  intent to i n c i t e  or produce imminent violent 

conduct, the p e r s o n  desecrates the flag of the United States or of the 

state u n d e r  c i r c u m s t a n c e s  likely to i n c i t e  or produce imminent v i olent  

c o n d u c t .

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

2 5

2 6

2 7

2 8  

2 9

* Sec. 2. AS 11.76 is amended by a ddin g a n e w  section to read:

Sec. 11.76.150. D E S E C R A T I O N  O F  A  FLAG. (a) A p e r s o n  commits 

the crime of d e s e c r a t i o n  of a flag w h o  intentionally d e s e c r a t e s  the 

flag of the U n i t e d  States or of the state.

(b) In a p r o s e c u t i o n  u n d e r  (a) o f  this section, it is an a f f i r­

ma t i v e  defens e that the conduct c o n s i s t e d  of the disposal of a flag 

b e c a u s e  it was w o r n  or soiled.

(c) D e s e c r a t i o n  of the flag of the United States or of the state 

is a class B misde m e a n o r .

- 1 -  C S S S S B  3 3 3 ( J u d )
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(d) Upon co nvic t i o n  under this s e c t i o n  the court shall impose 

only a sentence of up to 100 hours of c o m m u n i t y  w o r k  if the p erson has 

not previou sly b e e n  convicted in this or a n o t h e r  j u r i s d i c t i o n  under 

this section, AS 11.61.100(a)(2), or a n other  law or o r d i n a n c e  with 

s u b s tantially s i milar  elements.

* Sec. 3. AS 11.81.900(b) is amended b y  adding n e w  p a r a g r a p h s  to read:

(58) " des ecrate" means to deface, damage, p h y s i c a l l y  defile, 

burn, use as a floor or ground covering, sit upon, or trample;

(59) "flag" means a flag of the U n i t e d  State s or of the 

state, or a part of the flag, made of fabric, of any size, in a form 

that is commonly d i s p layed  upo n a pole, staff, or stick.

* Sec. 4. When the Depa rtment of L a w  e v a l uates  a s p e c ific case for 

p r o s e c u t i o n  under AS 11.61.100(a)(2) as a m e n d e d  in sec. 1 of this Act or 

u n d e r  AS 1 1.76.150 as added in sec. 2 of this Act, it shall consider the 

s tandards for the r e v i e w  of such laws e s t a b l i s h e d  by the U n i t e d  States 

Supreme Court.

* Sec. 5. This Act takes effect i m m e d i a t e l y  u n d e r  AS 01.10.070(c).

C S S S S B  3 3 3 ( J u d ) -.7-
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M J a n u a r y  11, 1990

SUBJECT:

TO:

FROM:

D e s e c r a t i o n  of c e r t a i n  flags 
(SSSB 333)

Senator J a n  Faiks

R i c h a r d  A. Bradley 
L e g i s l a t i v e  Counsel!

I’O lJCM r S tAHCA I'IfG I 
JUNIAU AIA'jKA W i l l  I 

NO/ 465 J800

RECEIVED
JAN 11 1990

JAN FAIKS 
SENATE OFFICE

Y o u  h a v e  asked that I comment b r i e f l y  on the issues arising 
under the flag d e s e c r a t i o n  case decided by the U.S. Supreme 
Court last summer.

One common error c oncerning Texas v. J o h n s o n ,  U . S .   ,
57 U.S.L.W. 4770, is that, w i t h  the JohnsorTV u l i n g ,  the 
Texas law b ecame unconstitutional, as did the provisions in 
forty-seven other states.

A  careful r e ading of the Johnson case suggests that the 
Court did not declare the law unconstitutional; in fact., in 
the J o hnson  case and three of the cases that p r e f i g u r e d  the 
J o hns on case in the U.S. Supreme Court, the Court has not 
declared the u n d e r l y i n g  subject law unconstitutional. It is 
not the law but the conduct involving speech or c o m m u n i c a­
tion p r o t e c t e d  b y  the F i r s t  A m e n d m e n t  that requires that the 
conviction be reversed. In footnote 3 of the J o h n s o n  o p i n­
ion, Justice B r e n n a n  notes:

A l t h o u g h  J o h n s o n  has r aised a facial challenge to 
Texas' f l a g - d e s e c r a t i o n  statute, w e  choose to resolve 
this case on the basis of his claim that the statute as 
applied to h i m  v i o l a t e s  the F i r s t  Amendment. Section
42.09 regulates only physical conduct w i t h  respect to 
the flag, n ot the w r i t t e n  or spoken word, and although 
one violates the statute only if one "knows" that one's 
p hysical treatment of the flag "will seriously offend 
one or m o r e  persons likely to observe or discover his 
action," Tex. Penal Code Ann. Sec. 42.09(b) (1989), 
this fact does not n e c e s s a r i l y  m e a n  that the statute 
applies only to expressive  conduct p r o t ected by the



Senator Jan Faiks
Page 2
January 11, 1990

First Amendment. * * * a  tired person might, for 
example, drag the flag through the mud, k n o w i n g  that 
this conduct is likely to offend others, and yet have 
no thought of expre s s i n g  any idea; . . . "  (Emphasis in 
o r i g i n a l . )

Jo h n s o n  was thus consiste nt w i t h  the earlier cases where the 
Court reverses the convic t i o n  but does not seek to i n v a l i­
date the law. See Street v. N e w  Y o r k , 394 U.S. 576 (1969), 
Smith v. G o g u e n , YT13 U .S~ 566 (1973) , and Spence v. 
W a s h i n g t o n , 4 IT U.S. 405 (1974)

SSSB 333 is constitutional.

Y o u  will note, of course, that w h i l e  the laws r e mai n c o n s t i­
tutional, it w i l l  continue to be difficult to obtain c o n­
viction s for their v i o l a t i o n  w h e n  speech or a ct ion affected  
by First A m e n d m e n t  claims are involved.

If I m a y  be of further assistance, p l e a s e  advise.

R A B :lmb 
L9/037
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  21, 1990

SUBJECT: D e s e c r a t i o n  of flags
(Work Order No. 6-S333)

TO: Senator Jan Faiks
Chair, Senate J u d i c i a r y  Committee

FROM: R i cha rd A. B r a d l e yLsf
L e g i s l a t i v e  Counsel^*-)

While Chris r e q u ested the amendment as "temporary law," it 
seemed that the ideas should be i n corp orated into pe rmanent  
law. Because of Chris' specific r e q u est that it be drafted 
as "temporary law," w e  have p r o v i d e d  i; to the comn.' t; ee as 
requested.

A l t h o u g h  we p r o v i d e d  the language of Sec. 11.76.150(d) to 
you in an earl ier draft, w e  believ e that a comment should be 
m a d e  on it. The language was ambiguous; it failed to 
address wher e the sub section fits into the sentencing: Is
(d) additional to or in place of the n orma l "class B m i s­
demeanor" penalties for the first offender? The draft now  
addresses that question.

If I m a y  be of further assistance, p l e a s e  advise.

R A B :pi 
WKP2/070

Enclosure
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•'“Flag-Burnirifc: S ta tu te  S u ffe rs  Another Setback 
'EDSi CORRECTS sp e ll in g  o f Ku/ist le r  in  la s t  throe* graf*
'By JAMES ROWLEY- 
* Assoc i atod P ress  Writer®

WASHINGTON <AP> _ Opponentfo of a now fed e ra l law making i t  a crime 
to  burn the  American flap  scored  ano ther v ic to ry  when a second 
fed e ra l judtjw ru led  th a t th e  s t a tu te  run® afou l o f  th e  Const i t u t  Ion. 
But Monday’ s ru lin g  by U.S. D is t r ic t  Judge* June Green here  a lso  

g ives proponents of a c o n s t l tu t io n a l  amendment to  ban flag  burning 
more p o l i t i c a l  ammunition fo r t h e i r  cause.

P re s id en t Bush endorsed th e  amendment ro u te  to  undo la s t  y e a r’ s 
Supreme Court ru lin g  th a t s tru c k  down a Texas flag -b u rn in g  law, 
saying he was unsure th a t th e  s t a tu te  Congress passed in s te ad  would 
su rv iv e  co u rt ch a llen g es .

So fa r , Bush and o th e r su p p o rte rs  o f a c o n s t i tu t io n a l  amendment have 
been proven c o r re c t .
For th e  second time in  th re e  weeks, th e  law was held  

u n c o n s titu tio n a l by a fed e ra l j u r i s t  and flag -b u rn in g  charges were 
d ism issed  t  '.n i te r s .

The ru l '*': r  w«n arid a s im ila r  one Feb. £1 by U.S.
D is tr ic t  ■ - r t* <-*othstein in  S e a t t le  s e t th e  s ta g e  fo r  ano ther
f ig h t m  1 f i’ ^ ,i.i. m.'iw Court over th e  is su e .

The J u s t* .  I *,-.u  i merit has a lread y  f i le d  a n o tic e  of i t s  in te n tio n  
to  appeal >. i e x t t l o  ru lin g . Spokesman David Runkel sa id  departm ent 
o f f i c i a l s  had io t  seen the  most rec en t d ec is io n  but would seek 
h igh—co u rt review  i f  i t  were s im ila r  to  th e  S e a t t le  ru lin g .

The law provides fo r d i r e c t  appeal of d i s t r i c t - c o u r t  ru lin g s  to  th e  
Supreme C ourt. Such ru lin g s  have leg a l e f f e c t  only in  the  
geographical area covered by th e  d i s t r i c t  co u rt.

In  Monday’ s d e c is io n , Green held  th a t  f la g  burning i s  a form of 
p o l i t i c a l  speech p ro tec ted  by the  F i r s t  Amendment. She re je c te d  the  
J u s t ic e  Department’ s co n ten tio n  th a t th e  law was enacted  to  p ro tec t 
th e  Flag, not re g u la te  speoch.

• ’However com pelling th e  government may see i t s  in te r e s t s ,  they 
cannot j u s t i f y  r e s t r i c t io n s  on speech which shake th e  very 
co rn e rs to n e  of tbe  F i r s t  Amendment,’ ’ th e  judge w rote.

‘ 'F o r in  p ro te c tin g  the  flo g  fo r  those  who wish to  wave i t  in 
support of th e se  causes, but D -eventing th e  d efendan ts from Burning 
I t  in  o p p o sitio n , th e  government has c rea ted  a re g u la tio n  which 
cannot be j u s t i f i e d  w ithout re fe re n c e  t o  th e  co n ten t o f th e  
d e fen d an ts’ m essage,*’ she w rote.

Green d ism issed  f la g -b u rr in g  charges ag a in st Shawn D. Eichmann,
David G. B lalock and S co tt W. T yler. The th re e  were a r re s te d  la s t  
Oct. 32 a f t e r  they se t se v e ra l f la g s  on f i r e  during  a p ro te s t  o u ts id e  
th e  U.S. C ap ito l.

C onviction  under th e  law c a r r ie s  a one-year sen tence .
• ‘The r ig h t  to  d is se n t is  sometimes an a lb a tro s s  which burdens our 

so c ie ty  w ith i t s  o ffe n s iv e  sounds. Yet, p o l i t i c a l  d is se n t l i e s  a t th e  
h e a r t o f th e  F i r s t  Amendment’ s p r o te c t io n ,’ ’ Green wrote.

I t  ‘ ‘would not be needed i f  th e  persons who e x e rc is e  t h e i r  r ig h t  o f 
f re e  ex p ress io n  by word ant- a c tio n  were a l l  p leas in g , lo vab le  persons 
w ith whom th e  r e s t  of th e  c i t iz e n s  a g re e d ,’ ’ sha sa id .

‘ ’The F i r s t  Amendment, o f course , makes no in v id io u s  excep tions. I t  
p rov ides p ro te c tio n  fo r everyone, in c lud ing  th e  d e fe n d a n ts .’ ’
W illiam  K uristlsr, a New York a tto rn e y  who handled both th e  

Washingi-or* -and- Se-at-t le -c a s e s  fo r - th e  Center., fo r  ..Coast i tu t  io n a l ~- 
R igh ts, h a ile d  the  ru lin g , say in g i ‘ We have knocked out an o ffe n s iv e  
s t a tu t e  in  th e  area  o f the  F i r s t  A m endm ent’

But K u n stle r p red ic ted  th a t  th e re  would be a long f ig h t over passage 
o f a c o n s t i tu t io n a l  amendment i f  both th e  Washington and S e a t t le  
ru lin g s  a re  upheld by th e  Supreme Court.

• ‘We passed phase one, we a re  going in to  phase tw o ,’ ’ K unstler sa id . 
‘ ‘ I f  we win, we go in to  phase th re e , which i s  t h i s  h o r r ib le  
amendment, which th e  p re s id en t i s  s i t t i n g  back and lic k in g  h is  chops
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ALaw Against Flag-Burning U nconstitu tiona l, Judge Rule:*
''Edsi RECASTS lead to  r e f le c t  th a t law x a  not overturned n a tio n a lly  by 
a d i a t r ic t  judge’ s ru lin g . SUBS g rafs  16-18 bgng ‘House Speaker’ with 
3 grafa to  UPDATE with Sen. M itchell cornmer ng, adds background on 
chargee of d es tru c tio n  of government property.
''By KATIA BLACKBURN*
''A ssociated Press W riter*

SEATTLE (AP) _ A federal judge declared u n co n stitu tio n a l a law 
passed by Congress to  p ro h ib it flag  d esecra tio n , ru lin g  tha t 
Americans’ r ig h t to  burn th e ir  flag  must be p ro tected  as 
e n e rg e tic a lly  as th e ir  r ig h t to  wave i t .

Prosecutors sa id  the challenge to  the  Flag P ro tec tio n  Act of 1989 
may be appealed d ire c t ly  to  the  U.S. Supreme Court.

In dism issing flag  burning charges against four people, U.S.
D is tr ic t  Judge Barbara R othstein on Wednesday ru led  th a t the  new 
fed era l law is  u n co n stitu tio n a l.

‘ ‘ In order fo r the flag  to  endure as a symbol of freedom in th is  
nation , we must p ro tect with equal vigor the  r ig h t to  destroy  i t  and 
the  r ig h t to  wave i t , ’ ’ she sa id .

Mark Haggerty, Jen n ife r Campbell, Darius Strong and Carlos Garza 
were charged with but mng a U.S. flag  ou tside  a S e a ttle  post o f f ic e  
sh o rtly  a f te r  midnight on Oct. 28, the day the  flag  p ro tec tio n  law 
went in to  e f f e c t .

A fter th e  ru lin g , Strong se t a flag  on f i r e  on the  s tep s  of the U.S. 
Courthouse and spat on i t  as i t  burned.

He re leased  a statem ent, with Garza and Campbell, th a t c a lled  the 
ru lin g  a ‘ ‘re a l v ic to ry  fo r righ teous people everyw here.’ ’

The case is  the f i r s t  c o n s titu tio n a l challenge to  the law, according 
to  David Cole of the Center fo r C on stitu tio n a l Rights in New York, 
which represen ted  the four defendants.

A ssistan t U.S. Attorney Mark B a r t le t t  sa id  th e  U.S. A ttorney’ s 
o f f ic e , the Department of Ju s tic e  ana the S o l ic i to r  General w ill 
decide whether to  appeal d ire c t ly  to  the Supreme Court, an avenue 
provided fo r in  the law, or to  t r y  the four dem onstrators on another 
charge.

The cen ter planned to  argue the same issue today in a d i s t r i c t  court 
in Washington, D.C., in a case involving th ree  people who burned 
flag s  on the s tep s  of the C apito l, Cole sa id .
He predicted  both cases would end up before th e  Supreme Court.
Congress passed the new law a f te r  the Supreme Court la s t  June 

overturned a Texas flag-burning conv iction  aga in st Gregory Lee 
Johnson. Johnson, who burned a flag  at the  1984 Republican National 
Convention, was among th e  sp e c ta to rs  at a Feb. 14 hearing before 
R othstein.

R othstein c ite d  the  Johnson case in her dec ision , saying i t  
supported the conclusion th a t Congress is  outlawing c e r ta in  forms of 
expression under the Flag P ro tec tion  Act.

‘ ‘The p r in c ip le  underlying the  Supreme Court’ s decision  la s t  summer 
was th a t the  government can’ t  compel people under penalty  of 
imprisonment to  be p a t r io t ic  and R othste in’ s d ec isio n  recognizes th a t 
Congress’ new law does exac tly  t h a t , ’ ’ said  Cole, who ca lled  the 
decision  *‘wonderful. ’ ’

The le g is la t io n  p ro h ib itin g  flag  d esecra tion  was pushed by 
Democratic congressional leadersh ip  in opposition  to  a Republican 
plan fo r a c o n s titu tio n a l amendment.
Senate M ajority Leader George M itchell, D-Maine, sa id  in Washington 

today, ‘ ‘ I wouldn’ t  get too worked up about a d i s t r i c t  court ru lin g . 
I t ’ s what we a l l  exp rec ted .’ 1 The only s ig n ifica r.ce  to  the  ru lin g , he 
added, is  ‘ ‘g e ttin g  i t  <the issue) in  a posture where i ■; now w ill go 
. . .  d ire c t ly  to  the Supreme C o u rt.’ ’

The four defendants had pleaded innocent and moved to  have the flag  
desecra tio n  charges dism issed on grounds the act v io la te s  the F irs t  
Amendment.
Each of the four a lso  was charged with one count of d e s tru c tio n  of 

U.S. government property, as the dernonstrat ion esca la ted  from the 
burning of small paper f la g s  to  burning a flag  on the  post o f f ic e  
flagpo le . R othstein was asked only to  dism iss th e  d esecra tio n  charges 
and th a t is  what she aid in holding the law u n co n stitu tio n a l.
The flag  d esecra tion  and d es tru c tio n  of property  counts each carry  a 

maximum penalty  o t one year in orison and a *100,000 tin e .
P rosecutors were meeting to  decide whether to  take  the remaining 

count of property d es tru c tio n  to  t r i a l  or take the  issue d i1 ac tly  to  
the Supreme Court, 
ap-ag-02-22-90 0746ast
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PUBLIC LAW 101-131 [H.R. 2978]; October 28,1989 

FLAG PROTECTION ACT OF 1989
An Act to amend section 700 of till* It, United States Cade, to protect the physical Integrity of the flag.

Be it enacted by the Senate and House of Represen tatiies of the 
United States of America in Congress assembled.
SECTION I .  SHORT T ITLE .

This Act may be cited as the “Flag Protection Act of 1989“.
SEC. 2. C R IM IN A L  PEN A LT IE S  W ITH RESPECT  TO TH E  PHYS ICAL INTEG ­

R ITY  O F T H E  U N ITED  STATES FLAG .
(a) In General.—Subsection (a) of faction 700 of title 18, United 

States Code, is amended to read as follows:
"(aXl) Whoever knowingly mutilates, defaces, physically defiles, 

burns, maintains on the floor or ground, or tramples upon any flog 
of the United States shall be fined under this title or imprisoned for 
not more than one year, or both.

“(2) This subsection does not prohibit any conduct consisting of 
the disposal of a flag when it has become worn or soiled.".

(b) Definition.—Section 700(b) of title 18, United States Code, is 
amended to read as follows:

“(b) As used in this section, the term 'flag of the United States’ 
means any flag of the United States, or anv part thereof, made of 
any substance, of any size, in a form that is commonly displayed.".
SEC. 3. E X P E D IT E D  R E V IEW  OF CONSTITUT IONAL ISSUES.

Section 700 of title 18,'United States Code, is amended by adding 
at the end the following:

“(dKl) An appeal may be taken directly to the Supreme Court of 
the United States from any interlocutory or final judgment, decree, 
or order issued by a United States district court ruling upon the 
constitutionality of subsection (a).

“(2) The Supreme Court shall, if it has not previously ruled on the 
question, accept jurisdiction over the appeal and advance on the 
docket and expedite to the greatest extent possible.".

Approved October 28,1989.

103 STAT. 777
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TEXAS, Petitioner • 
v

GREGORY LEE JOHNSON 

491 US —, 105 L Ed 2d 342, 109 S Ct —
[No. 88-155]

Argued March 21,1989. Decided June 21, 1989.

Decision: Conviction of protester for burning American flag as part of 
political demonstration held to violate Federal Constitution’s First 
Amendment. .

SUMMARY
While the 1984 Republican National Convention was taking place in 

Dallas, Texas, a group of people staged a political demonstration in Dallas 
to protest the policies of the President of the,United States, who was being 
nominated by the Convention for re-election, and of certain Dallas-based 
corporations. During the course of that demonstration, one of the protesters
(1) accepted an American flag handed to him by a fellow protester, who had 
taken the flag from a pole outside one of the targeted buildings, (2) doused 
the flag with kerosene, and (3) set the flag on fire. While the flag burned, the 
protesters chanted, "America, the rA, white, and blue, we spit on you.” The 
protester who allegedly had burned the flag was subsequently prosecuted in 
a Texas trial court for that act and was convicted of violating a state statute 
which (1) prohibited the desecration of, among other things, a state or 
national flag, and (2) defined desecration as the physical mistreatment of 
such objects in a way which the actor knows will seriously offend one or 
more persons likely to observe or discover the act. Several witnesses testified 
that they had been seriously offended by the flag burning. The defendant 
protester appealed his conviction on the ground, among others, that the 
application of the state statute violated his right to freedom of speech under 
the Federal Constitution’s First Amendment. In affirming the conviction, 
the Court of Appeals for the Fifth District of Texas at Dallas ruled that the 
defendant protester’s flag burning constituted symbolic speech requiring 
First Amendment scrutiny, but concluded that the desecration statute 
nevertheless could be upheld as a legitimate and constitutional means of (1)
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