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of other violent criminals 
hive been handed sentences 
as grave as (he death penalty 
because researchers now can 
literally disassemble DNA, 
and examine it for micro­
scopic variations that make 
human beings (except for 
identical twins) verlflably 
unique to a statistical cer­
tainty.

DNA testing's powet to 
identify so specifically is a 
boon nol only to the police but 
also to the wrongly accused, 
who now have an avenue of 
exoneration. This is a fact of 
compelling consequence in 
death-penalty cases where, if 
tissue samples survive from 
the crime In question, the 
chances of executing an Inno­
cent person may be diamati- 
cally reduced.

"We «ee it os probably the 
most significant thing for the 
century," says John W. Hicks, 
a deputy assistant director of 
the Federal Bureau of Inves­
tigation, which plans to open 
Its own DNA Identification 
laboratory this winter.

D NA TESTING REP- 
resents the first 
major breakthrough 

in forensic detection since Sir 
Edward Richard Henry fig­
ured how to use human fin­
gerprints to identify crimi­
nals, at the lum of the cen­
tury.

DNA probe analysis grew 
out of basic g.’netic research, 
with far different aims. A 
kind of serendipitous gift to 
police science, it takes advan­
tage of a peculiarity within 
the human genetic code. 
Along the three feet of the 
doub.e helix In each complete 
DNA molecule there exists, 
In addition to the tens of thou­
sands of protein-coding 
genes, a so-far indecipher­
able wilderness called the in- 
iron. The intron, although it 
seems mostly chaotic, never­
theless contains certain 
repetitive sequences of the 
genetic alphabet, which ge­
neticists sometimes call 
"stutters" or “burps.”

To exploit these stutters 
for identification purposes, 
scientists use a technique 
that forms this genetic ma­
terial into a distinctive pat­
tern, similar to the universal 
bar codes cn retail merchan­
dise.

The degree of certainty 
that can be attained depends 
on a number of factors, one of 
which is the number of 
probes applied. A single 
probe might produce a pat­
tern unique to one person in a 
hundred. The application of a 
second probe with the same 
discriminating power then 
produces a combined pattern 
unique to one person in ten

thousand. Alter several more 
probes, the final pattern 
might be unique to one person 
in a trillion, two hundred 
times as many people „s 
exist cn earth today. If this 
pattern matches the bar code 
for the suspect's DNA, Ihe 
test has produced an identi­
fication every bit as reliable 
as a human fingerprint.

Almost any (Issue sample 
Is a potential candidate for 
testing Bone, blood, semen, 
skin and hair (If it contains 
the root) all contain DNA, 
and are recovered from (he 
scenes of violent crimes 
more often than are finger­
prints. Noncellular body 
fluids such as saliva, urine 
and sweat can also carry 
testable quantities of DNA. 
This means that a discarded 
cigarette butt, shoes, a hand­
kerchief, a wad of gum, or 
even the Inner part of a hat 
or watchband could yield 
DNA evidence to solve j  
crime.

The potential for 100 per­
cent certainty makes this a 
singular forensic tool. The 
best that other techniques, 
such as serology and hair- 
analysis, can hope to estab­
lish Is a 90 to 95 percent level 
of certainty leaving room for 
reasonable doubt, and acquit­
tal.

"DNA nas really opened up 
some valuable avenues," 
savs Mac McLeod. Assistant 
State Attorney In Daytona 
Beach, Fla. He first used 
DNA evidence this spring in a 
successful murder prosecu­
tion, in which Randall Scott 
Jones was sentenced to the 
electric chair. "Before, with 
evidence like hair, your peo­
ple could only come back and 
say, ‘It's the same kind of 
hair."' McLeod Is currently 
awaiting DNA lest results on 
hair specimens in another 
capital case. “It’s going to be 
crucial," he says. "If it comes 
back positive, we're going to 
convict the guy of first-de­
gree murder. If It comes back 
negative, we've got a long 
way to go."

T h e  f i r s t  m u r d e r
suspect to be Identi­
fied and charged 

solely as a result of DNA 
analysis was a 17-year-old 
Briton named Colin Pitch­
fork, who, in September 1987, 
was charged with two mur- 
der-rapes near Leicester, 
England. His arrest culmi­
nated a four-year Investiga­
tion. Pitchfork's DNA not 
only singled him out as a sus­
pect but also cleared another 
young man who had con­
fessed to the crimes.

The technique used to Iden­
tify Colin Pitchfork was de­
veloped by a University of



Leicester ge. s t .  Alec J. • 
Jeffreys, who gave it the 
tradem ark name DNA Fin­
gerprinting. He has assigned 
the process in the United 
States to Cellmark Diagnos­
tics, in Germantown, Md. . 
Cellmark and Lifecodes 
(which uses a slightly differ- : 
ent technology) operate the : 
only two labs in the United ' 
States now conducting this 
kind of testing commer­
cially.

Enthusiasm for the tech- . 
nlque is building. Virginia, ’■ 
Florida and California are • 
starring up their own DNA 
labs. California, anticipating 
the technology's advent, in 
1985 passed a law mandating 
that all convicted sex offend­
ers provide blood and saliva 
specimens at the time of their : 
release from prison. Accord­
ing to Steve Hetsley, chief of ; 
the California Attorney Gen- 
eral’s Bureau of Forensic : 
Services, the more than 4,200 
samples collected will be sub­
mitted for DNA testing, and ! 
will provide the basis for a : 
computerized forensic DNA . 
data bank to. complement a 
computerized system the 
F.B.I. proposes to establish. 
The Colorado Legislature is 
considering a speclmen-col- 
lection bill similar to the Cali­
fornia statute. And In Seattle, 
where the Haynes case re­
ceived wide publicity, such a 
county ordinance has already 
passed.

The first case in this coun­
try in which a conviction 
hinged almost exclusively on 
DNA testing occurred in 
early November of last year. . 
An Orlando, Fla., judge sen- : 
fenced the defendant, 
Tommie Lee Andrews, to 22 
years In prison for rape. Last 
month. New York joined the 
number of states with a DNA 
conviction to Its credlL . In 
Queens. Victor Lopez, 46, the 
so-called “Forest Hills rap­
ist," was convicted on an 18- 
count Indictment. Although 
Queens Assistant District At­
torney Robert Arena was 
able to put four of Lopez’s al­
leged victims on the stand to 
Identify him as their attack­
er, It was his presentation of 
the DNA evidence that ulti­
mately swayed the Jury. 
“That was the only thing that 
opened my eyes. That was 
the whole case, In my opin­
ion," the' jury forewoman 
Catherine Allen told a News- 
day reporter.

DNA testing is not free of 
problems. The proprietary 
nature of the technique (the 
United States patent is pend­
ing) means that the F.B.I. 
and ar.y regional forensic 
laboratory will have to pay 
fees to Lifecodes and Cell- 

t Continued on Page S3)
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mark. They now charge $300 
for every sample submitted, 
but when others, like the 
F.B.I., get into business (or 
themselves and rely on the 
two companies as suppliers 
for probes, the costs may es­
calate. "That's the thing 
we're worried about," says 
James J. Kearney, head of 
the Bureau's Forensic Sci­
ence Research and Training 
Center, part of the F.B.I. 
Academy complex at Quanti- 
co, Va. "It could cost quite a 
bit."

DNA testing can also de­
lect genetic abnormalities, 
wholly separate from its 
power to discriminate 
among individuals for foren­
sic purposes. This raises con­
cerns among civil libertar­
ians. The first commercial 
uses of this technology were 
in paternity cases, and Life­
codes expects to profit much 
more handsomely from
medical diagnostics than 
from forensic testing.
Probes some day may be
used to isolate defective 
genes, for instance, or in can­
cer diagnosis, raising the 
possibility of early gene ther­
apy, In which a mutant or 
rogue gene's destructiveness 
might be mitigated Ot'
blocked. Some medical and 
legal experts foresee the pos­
sibility that an Insurer or 
employer might run a DNA 
probe to check for informa­
tion on susceptibility to 
geneticdlsease.

Prof. E. Donald Shapiro at 
New York Law School, co-au­
thor of "Law, Medicine, and 
Forensic Science." argues 
that its uses must be moni­
tored. "It's like any sort of 
scientific technique," says 
Shapiro. "It should be limited 
to where the public has a 
vested interest, such as in 
crime." He would 'Vit  to re­
strict medical applications of 
DNA analysis to diagnosis. 
He also suggests requiring 
that patients give their in­
formed consent before the 
testing can be done. Since 
these records inevitably 
would be computerized, 
Shapiro favors making unau­
thorized access to them a 
felony.

D NA ANALYSIS CAN 
not be run on minute 
samples, a problem 

that is addressed by a com­
plementary new technology 

! called polymerase chain 
I reaction (P.C.R). Owned by 
I the Cetus Corporation of 
I Emeryville, Calif., and

licensed for police applica­
tions to Forensic Science As­
sociates of nearby Richmond, 
P.C.R. solves the problem of 
what to do when there isn't 
enough tissue sample to run a 
DNA analysis. P.C.R. induces 
the material to replicate it­
self, much as it does natural­
ly. It also offers the advan­
tage of retrieving informa­
tion from old or degraded tis­
sue specimens. Archeologists 
have used P.C.R. to amplify 
trace amounts of DNA Irom 
a 40,000-ycar-old Siberian 
mammoth.

According to Dr. Ed Blake, 
a partner at Forensic Science 
Associates, his company has 
accepted at least 30 forensic 
’ C.R. cases. They include 
tn ' hair analysis that 
Mi '.eod, the Daytona Beach 
Ass.stant State Attorney, is 
waiting for. Of these exami­
nations, the single one used in 
court, to date, was also part 
of Blake's most macabre 
case. Two Pennsylvania 
nursing-home owners. Helen 
and Walter Pestinikas, were 
indicted for negligent homi­
cide in the alleged starvation 
death of one of their elderly 
patients, and with trying to 
cover up their crime by 
switching the victim's desic­
cated organs with those of an­
other cadaver.

Blake and his team were 
able to determine that a part 
of one gene they Isolated 
from the heavily damaged 
DNA of the exhumed organs 
occurred in only 10 percent 
of the population, enough to 
establish that the organs 
were those of the deceased. 
The P.C.R. results cleared 
(he defendants of organ- 
switching, though the mur­
der rap stuck. The results 
may only have succeeded in 
making the Pestinikases ap­
pear marginally less sinis­
ter, but their acceptance in 
court helped validate the 
technology as a new and use­
ful forensic procedure.

D NA TESTING HAS 
proved to be particu­
larly useful in conjunc­

tion with other forensic testi­
mony. Last May, Randy D. 
PiolettL a mortuary worker, 
was brought to trial in Wichita, 
Kans. Plolettl had been ac­
cused of the murder six 
months earlier of his es­
tranged wife: the prosecutors, 
Ann Swegle and James Ward, 
charged that Pioletti then had 
partially Incinerated his wife 
atthe mortuary crematorium.

The day after the murder,



‘We see it as 
probably the 
most significant 
thing for the 
century,’ says an 
assistant director 
of the F.B.I, 
which soon will 
open its own 
DNA lab.

Ploletti left B five-gallon 
bucket at the house of a 
friend; he said It contained 
rags. The police later found 
it to be half-full of broken and 
charred bones. A forensic 
pathologist determined that 
the remains were human, 
and a forensic anthropolo­
gist then described the bones 
as those of a woman of the 
approximate height and pos­
ture of the vanished Mrs. 
Ploletti. The pelvis revealed 
evidence of childbirth within 
the past five years; Mrs. Pio- 
letti had borne a child during 
that period. A necklace iden­
tical to one of hers also was 
discovered in the bucket.

Other evidence placed the 
defendant in Mrs. Pioletti's 
company the night of her dis­
appearance. and at the mor­
tuary the following day. The 
forensic evidence almost cer­
tainly identified the remains 
as the victim's. What re­
mained was to place her at 
the crematorium. This was 
made possible by means of a 
DNA test, performed by Life­
codes, on a blood sample for­
tuitously found on the side of 
the oven. Randy Pioletti con­
tinued to deny his culpability, 
but the jury convicted him of 
first-degree homicide and ag­
gravated kidnap.

Needless to say, DNA test­
ing has proved a nightmare 
for defense attorneys with 
guilty clients. "If they print 
your guy with this stuff 
you’re dead," says Mac 
McLeod. “You can’t combat 
it. There is no defense to 
IL"

So far, no appeal has suc­
cessfully challenged ihe 
legality or constitutionality of 
DNA forensic testing, or the 
California law requiring sex 
offenders to submit tissue 
specimens as a condition of 
their release from prison. 
Most of the current legal ex­
citement, on the contrary, Is i

over how (ast and how far 
DNA can be exploited to 
catch criminals.

An insurmountable prob­
lem for defense attorneys has 
been the unwillingness of 
credible experts to question 
the basic scientific premise 
for DNA analysis. "It's a 
major part of all that we ac­
cept as true in all medical sci­
ence," points out Dr. Carole 
Jenny, director of the Har- 
borview Sexual Assault Cen­
ter in Seattle.

This Is why no new case 
law is likely to emerge from 
the first courtroom use of the 
technology. Kenneth Witts, 
the Florida public defender, 
has based his appeal for 
Tommie Lee Andrews, who 
was convicted of rape, on 
"the test as Lifecodes runs It, 
as opposed to the general 
reliability of DNA testing." 
He has done so, Witt says, be­
cause In the original trial, the 
defense failed to produce any 
witness who would say that 
DNA testing In and of Itself 
isn't reliable. "Had they done 
that, I would have had much 
more to work with," he adds.

Still, there are lingering 
fears In the legal community 
that a premature rush by 
prosecutors to use DNA evi­
dence might expose It to Inno­
vative legal attack, and per­
haps permanently damage 
Its credibility. Such concerns 
have led California Attorney 
General John K. Van de 
Kamp to urge his state prose­
cutors to hold off on the tech­
nology until Its reliability has 
been further validated.

One possible defense s tra t­
egy, says Professor Shapiro, 
would be based on the legal 
requirement governing the 
admissibility of scientific 
evidence. This rule flows 
from the 1923 Frye decision 
restricting the use of lie-de­
tector results in court. It 
reads, in pnrt, that a new 
technology must "have 
gained general acceptance in 
the particular field in which 
it belongs."

"I would attack,” says 
Shapiro, "on the issue that it 
has not been given the broad 
validity checking in the copi- 
munity" that Frye mandates.
He attributes this to the fact 
that the “technology is not 
really typical and open to all. 
it's proprietary." he says. 
"It's a money-making tech­
nology."

Oliver C. Schroeder, profes­
sor emeritus at the Case 
Western Reserve -University 
of Cleveland School of Law, 
expects there ultimately will 
be a constitutional challenge 
to the new technology, al­
though he doubts it has a i  
chance to succeed. He ex- 

(Continued on Page 104)
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plains, and Shapiro concurs, 
that issues such as protection 
against selMncnmtnatlon, 
unreasonable search and sei­
zure and due process in the 
taking of suspects' tissue 
samples have all been raised 
on behalf of drunk drivers 
and drug traffickers, and that 
they have failed to move the 
Supreme Court. "A constitu­
tional differentiation for 
DNA testing might be made," 
he concedes, particularly if It 
involves a needle for extract­
ing blood.

Knowledgeable observers 
such as Schroeder worry 
more that DNA testing may 
not turn out to be consistently 
reliable. They question the 
quality of the work that re­
gional labs will do. "The mare 
sensitive the test, the greater 
the possibility It has been 
done Improperly," he says, 
“you'll have people In the 
crime labs who are not quali­
fied to do this DNA test. The 
problem is already there with 
other scientific evidence..."

"Also." Schroeder goes on, 
“heads of | police | crime labs 
( ometlmes) tell me that 
they have been told to find a 
certain result. Now that's not 
strange, because the loyalty 
of the scientist is nol to sci­
ence there; it's to his job. If he 
wants to be loyal to science, 
he better get a Job some­
where else."

DNA testing may be fur­
ther limited by the need for 
well-preserved specimens. 
Moisture, heat and even day­
light accelerate the natural 
process of DNA degradation 
in tissue samples. "I can 
guarantee you," the F.B.l.'s 
Kearney says, “that if I draw 
your blood, put it on a piece 
of cloth and keep It under 
relatively humid conditions 
at body temperature, within 
three days I'm not going to 
be able to do the DNA analy­
sis on it." Ideally, Kearney 
explains, semen, blood and 
other body tissue or fluids 
from a crime scene should be 
quickly air-dried and then 
frozen away from light —

'ten a practical impossibil­
ity in the rei.l world of crime 
detection and Investigation.

Many forensic experts cau­
tion against unreal expecta­
tions that DNA Psting will 
have a dramatic impact on 
overall criminal conviction 
rates. Its chief use, they say, 
will be in solving sex crimes. 
But other felonies where a 
suspect is likely to leave his 
or her DNA behind include, 
according to the F.B.I.’s John

Hicks, extortion cases 
(where saliva might be left 
on a ransom note's envelope 
glue or behind Its stamp) or 
In terrorist or armed robbery 
cases, if a suspect wears a ski 
mask.

For common felonies such 
as burglary, or for the ma­
jority of homicides — com­
muted at a distance with fire­
arm s — the odds of recover­
ing a suspect's DNA are low. 
There are also confounding 
circumstances in rape prose­
cutions. It is in only a mi­
nority of cases that semen- 
sample collections are made. 
And according to prosecu­
tors, at least half of all rape 
defendants are unconcerned 
about being identified, be­
cause their defense is that the 
act was consensual.

Despite these caveats, the 
F.B.I. In particular is unde­
terred in Its enthusiasm for 
DNA testing. "I am intently 
Interested In it," Director 
William S. Sessions told a 
Florida gathering of agents 
In May. "I know that it must 
succeed and I am confident 
that it will."

Once the F.B.I. establishes 
Itself In the testing business, 
il expects to move toward 
digitalizing DNA analysis re­
sults. in the same way that 
fingerprints are now being 
translated into computer 
codes. Assuming some sort 
of multicharacter, alphanu­
meric personal DNA identity 
lag is found feasible, it might

be added to computerized 
missing arsons ' flies, or 
used to help identify the thou­
sands of anonymous de­
ceased whose physical de­
scriptions are logged into na­
tional law-enforcement com­
puters.

The F.B.I. system could be 
of special Importance In 
tracking down serial killers 
and repeal sex offenders, 
who are thought lo account 
(or the bulk of sex crimes. 
Beginning with the California 
sex-offender DNA profiles, 
the computer might eventu­
ally contain a comprehen­
sive, standardized cross- 
relerenced criminal file that 
could be scanned for possible 
matches between (issue 
specimens of unknown origin 
and the unique Individuals 
who left them.

For now, DNA analysis has 
demonstrated Its power to 
crack previously unsolvable 
cases. For that reason alone, 
it merits the excited attention 
it has received In law-en­
forcement circles. But as Dr. 
Ronald C. Dorazlo, a vice 
president and co-founder of 
Lifecodes Is quick to point 
out, "We're really only une 
step out of the laboratory 
with this."

If (he legal and scientific 
issues DNA testing has 
raised are satisfactorily re­
solved. DNA's future applica­
tions to police work may be 
restricted only by the scien­
tists' imaginations. "We've 
had an Incredible explosion of 
knowledge," says Dr. Jenny 
of Feattle. “This technology is 
going to progress at a fantas­
tic rate." ■

^



V DNA FINGERPRINTING: POSSIBILITIES 
AND PITFALLS OF A NEW TECHNIQUE

D an L. B u rk *

ABSTRACT

A technique popu larly called DNA fingerprinting holds the potential to significantly 
impact legal evidence o f  identity. Ih is  an ic le  outlines the technical steps involved in 
DNA ftngcqtrinting, distinguishing the test from  sim ila r techniques. The artic le fu rther 
describes the technical limits o f  DNA fingerprinting, and suggests the legal questions 
the test may raise.

I. INTRODUCTION

The headlines proclaim it will revolutionize legal evidence: “DNA 
fingerprinting,” a new method of identification that has caught the attention of 
the popular press.1 The scientific community cevclopcd and uses this technique 
to investigate human genetics,' but new the technique is touted as the solution to 
legal questions from murder to paternity. Promotional literature from commer­
cial firms offering the technique predict that it will be helpful in solving not

•Dan L. Burk holds a B.S. in Microbiology from Brigham Young University and an M.S. in 
Molecular Biology and Biochemistry from Northwestern University. He is a J.D. candidate for 
May 1990 at Arizona State University College of Law.

’"DNA minisatellite analysis" would be a more appropriate title, as this article describes. The 
technique's popular nickname may prove to be particularly unfortunate because it creates in the 
mind of most persons as association with conventional fingerprinting. See infra note 65 and accom­
panying teat.

’See Jeffreys, Wilson & Thein, DNA Fingerprints and Segregation of Multiple Markers in 
Human Pedigrees, 39 Am. J. Hum. Gen. 11 (1986) for a recent example.



only cases of paternity ami homicide, but rape, assault, missing persons, un­
identified bodies, unsolved crimes, and even hit-and-run.'

Are these picdictions likely to come true? British immigration officials 
huvc relied on DNA fingerprinting at least once,4 and other law enforcement 
applications are likely to follow. The technique has also been used to exclude 
suspects in one widely publicized murder case,1 causing the press to call the test 
’•foolproof," not unlike "supermarket bar code."6 Jurors in a recent Florida 
case similarly believed the test "foolproof,” ' and found the defendant guilty 
when no rebuttal was offered to the DNA evidence.’ Courts on both sides of the 
Atlantic remain cautious about the DNA fingerprints, although reports in the 
popular press have begun to attract the notice of concerned American courts.* 

This article reviews die process by which DNA fingerprints arc generated, 
the advantages and disadvantages of the technique, and the technique's relation­
ship to similar forms of genetic identification. Aldinugh scientific jargon and 
journalistic enthusiasm have previously ob ju red  many details of the technique, 
a plain explanation should be comprehensible to judges, attorneys, and jurors 
from all backgrounds. Finally, the article raises several legal questions that ,tcm 
from the technique's strengths as well as from its limitations; courts in the United 
States must carefully evaluate such questions before embracing this test. We 
must begin our description of DNA fingerprinting, however, by outlining some 
esscntiul background information about DNA and its manipulation.

II. BACKGROUND
Our bodies arc composed of tiny functional units called cells, each of 

which contains information packaged as deoxyribonucleic acid, or DNA. This 
enormously long molecule carries information for a cell much the same way

'Background Information: DNAPRINTn  Identification Test, Lifecodes Corporation (1986). 
Lifecodes is a firm offering a type of DNA test commercially in ihe United Stales; they have quite 
vigorously publicized and marketed their service.

‘Jeffreys, Brookfield & Scmeonoff, Positive Identification of an Immigration Test-Case Using 
Human DNA Fingerprints. 317 N ature 318 (1985).

'See Begley, Leaving Holmes in the Dust, N ewsweek. Oct. 26. 1987, at 81; L.A. Times, 
March II. 1987. at 113, col. I.

6DNA Prints: A Foolproof Crime Test. Time, Jan. 26. 1987, at 66; Washington Post, Sept. 20.
1987. bt A23.

’Arizona Republic, Feb. 7, 1988, at A3, col. 1. reporting on Florida v. Andrews. No. CR
871400 (Orlando 1987).

"Id.
"Several trial courts have admitted DNA tests into evidence, but no cases have reached an appellate

level, nor arc any reported. A court in Rockland. New York admitted die lest as evidence, and odier New
York trial courts are considering the matter. See New York Law Journal, Feb. 24. 1988. at I, col. 3.
Cases in Oklahoma and Pennsylvania liave used DNA evidence, although the tests were insufficient to 
obtain convictions. See Moss. DNA—The New Fingerprints. A.B.A. J. May 1. 1988 at 68. A Maryland 
appellate court has also made passing mention of the test in its discussion of another type of genetic 
identification. See The Washington Post. Sept. 20, 1987, at A23: see also Cabev v. Maryland. No. 237. 
slip op. at 2 (Md. Ct. Spec. App. filed Dec. 2. 1987) (LEXIS. States Library'. Omni file).

magnetic tape carries information for a stereo system. DNA interacts with cel­
lular machinery just as the tape interacts with a tape deck. Rather than record­
ings of music or words, though, our DNA molecules carry instructions on how 
to construct and operate a human body.10

Information is often carried mos: efficiently in a code. Morse code carries 
words as dots and dashes; computer memories carry software as binary digit 
code. DNA also carries its information in coded form. DNA is composed of 
two parallel chains of bases. The four different bases, designated A, T, C, and 
G, encode information for the cell. The sequence of the bases in a DNA chain 
carries instructions for the cell in the same way dots and dashes carry words in 
Morse code."

The physical shape of the DNA molecule is a "double helix” structure. 
This may be li.ought of as a sort of twisted ladder, with the rungs corresponding 
to base pairs. Some have compared the DNA structure to that of a zipper: two 
parallel strands, with teeth or bases pairing in the middle.1' DNA base pairing is 
very specific, however: A will pair only with T, and C will pair only with G. A 
DNA strand can only be "zipped up ," or hybridized with another strand that 
has a matching, complementary base sequence.

DNA in the cell is contained in packages called chromosomes. An individ­
ual inherits half of his or her chromosomes from each parent. The combined 
information encoded in the base sequences of the inherited chromosomes is 
called the genome; this information determines the individual’s physical char­
acteristics. Each body cell contains a complete set of chromosomes, a complete 
DNA "blueprint”  for the entire person. No cell uses the entire "blueprint,”  
however. Cells in different parts of the body read only the sections of DNA that 
they need to perform their functions.

In a laboratory, DNA may be examined by cutting the long chromosomal 
chains into short pieces. The DNA is cut using protein molecules called restric­
tion enzymes. These enzymes will cut DNA only at very specific points. The 
enzyme acts as a "magic pair of scissors” ; it recognizes a specific base se­
quence in the DNA and cleaves the DNA only at that place.11 Different restric­
tion enzymes recognize different sequences. The sequences that the enzyme 
will recognize may be from 4-8 bases long. Such sequences are scattered at 
random throughout the genome. Because the restriction enzymes cut only at

10For a more detailed discussion of DNA structure and fvt ttion, see generally B. Lewih, 
Genes II 17-22(1985).

"Similarly, a sequence of ones and zeroes carries information forcompulers. Biological infor­
mation storage and retrieval, in fact, closely parallels a computer model. The DNA molecule inter­
acts with cellular machinery much toe same way a floppy disk interacts with computer hardware. 
Sequences in the DNA define an1 ‘operating system" for reading and processing its coded informa­
tion. The DNA code is acutally "machine language"; cellular hardware must translate the code 
into a different language before it can be expressed.

"Kelly, Rankin, and Wink. Method and Applications of DNA Fingerprinting: A Guide for the 
Non-Scientist. Crim. L. Rev. (London) Feb. 1987, at 106.

"See generally B. Lewin, supra note 10. at 68-70.



iheir specific recognition sequences, digesting a person’s DNA with a certain 
restriction enzyme will produce the same pieces every lime.

As an example, consider a section of DN A as illustrated in figure 1. The 
section is 10,000 bases or 10kilobases long. This DNA section happens to have 
three cleavage sites which would be recognized by a certain restriction en­
zyme. Cutting this section with the enzyme, as illustrated by the arrows, pro­
duces two fragments: one 4kb long and another 6kb long. We will call these 
fragments A and B respectively. Each time this person’s DNA is cut with this 
restriction enzyme, these same fiagments will be produced. The production of 
these fragments is a recognizable characteristic, like height or eye color. This 
characteristic is inheritable. Because every body cell contains a complete copy 
of a person’s DNA, the same fragments should be produced by cutting DNA 
from any body cel!.

\ 1 /
B

\ l / \ 1 /

4kb 6kb
fig. 1

III. THE METHOD OF DNA FINGERPRINTING
Just as the characteristics of height or eye color may be useful for identifi­

cation, the characteristic of producing certain restriction fragments may be 
useful for identification. Other biochemical identification tests, such as blood 
typing, compare some cellular expression of information in the DNA. Identifi­
cation by comparing restriction fragments would examine the DNA itself. 
Since the same restriction fragments are produced from each body cell, this 
characteristic may be particularly useful for identification based upon forensic 
samples—they can be identified from cells in blood, semen, or hair roots.“ Be-

“Although such samples seem tiny by everyday standards, in the worlds of biochemistry or 
forensics, these are fairly substantial amounts. See infra note 28 and accompanying text. The test is 
not quantitative, and compared to antibody techniques such as ELISA or RIA, quite insensitive. 
Recently publicized reports concerning DNA typing from single hairs concern techniques far less 
accurate than DNA fingerprinting. See Higuchi. von Eeroldingcn, Sensabaugh & Erlich. DNA 
Typing from Single Hairs 332 Na rURE 543 (1988).
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cause they comprise an inheritable characteristic, the fragments may be useful 
in determining relatedness, such as paternity.15

First, though, laboratory techniques must be employed to visualize and 
compare the fragments from different samples. DNA molecules are far too 
small to be examined individually; instead, groups of identical molecules arc 
examined. Determining the sequence of these DNA molecules would be a diffi­
cult and time-consuming task; the behavior and physical characteristics of the 
molecules arc much easier to observe. DNA fingerprinting and similar tech­
niques therefore test samples of DNA first for the presence of certain restric­
tion enzyme sites, and second for the size and type of restriction enzyme frag­
ments produced.

Comparison of restriction fragments begins in the laboratory by cutting the 
DNA from a sample with a restriction enzyme. Samples of the fragmented 
DNA are then loaded into small holes cut into one end of an agarose gel. The 
gel, which resembles a slab of Jcll-O, is placed in a tray of an electrolyte solu­
tion. An electric current is applied through the solution. Because DNA frag­
ments have a negative electrical charge, they will migrate toward the positive 
electrode at the far end of the gel as illustrated in figure 2. This technique, 
called gel electrophoresis, sorts the DNA fragments according to their length.14

rig. 2
The movement of the fragments through a gel is similar to the movement of 

a person carrying a rod through a dense forest. If the rod is a short baton, she 
may move rapidly. If the rod is a long pole, however, her movement will be

l5Por discussion ofa recent application, jee Baird. Balazs, Giusti. Miyazake. Nicholas, Wex- 
Icr. Kantcr. Glassbcrg. Allen. Rubinstein, & Sussman, Allele Frequency Distribution of Th-o 
Highly Polymorphic DNA Sequences in Three Ethnic Croups and Its Application lo the Determina­
tion of Paternity. 39 Am. J. Hum. Gen. 489 (1986) (hereinafter Baird).

See generally B. Lfwin. supra note 10.
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impeded and she will move quite slowly. By the same principle, short DNA 
fragments move a greater distance through the gel matrix; large fragments 
move more slowly. When the current is turned off, fragments of different sizes 
have moved different distances. Long pieces o f DNA remain near the top of the 
gel, and short pieces arc found near the bottom. Gel electrophoresis is sensitive 
enough to accurately measure a fragment’s size by its final position in llie gel."

While agarose gels are excellent for separating fragments, (he gel is messy 
and inconvenient for later phases o f DNA manipulation. The separated DNA is 
therefore fixed to a thin sheet o f nitrocellulose filter. This procedure, called 
Southern blotting for its inventor, transfers the fragments in exactly the same 
positions they occupied in the gc!. The fragments of interest arc now visualized 
using a DNA probe."

Probes are created using sophisiicatcd recombinant DNA technology. Us­
ing this technology, a fragment such as the 6kb length we designated B may be 
isolated and placed in a microorganism. There, the fragment is reproduced 
thousands of times. The fragment is then rcisolated and purified; one strand of 
the fragment is labeled with a radioactive marker. The labeled strand, which 
we shall call B1, is used to probe the nitrocellulose filter. Because DNA hybrid­
ization is very specific, B1 will pair only with strands on the filter which have a 
matching sequence—that is to say, with fragment B. Because of the probe’s 
radioactive label, a piece of X-ray film left in contact with the filter will show a 
dark band at the position where the probe pairs with fragment B. The piece of 
exposed X-ray film, called an autoradiograph, allows us to see the positions of 
specific-DNA fragments, as illustrated in figure 3.

Just as it is possible for individuals to have different eye or hair color, it is 
possible for individuals to display different band positions. Some individuals' 
autoradiographs may show a dark band closer to the top of the gel than the place 
we would expect for the 6kb B fragment. This change in band position is due to 
a difference in the person’s DNA sequence. An inheritable change in DNA is 
called a mutation. A mutation in some ancestor may have changed a restriction 
enzyme recognition site, and no cut will occur at that point.

If such a sequence change occurs between sections A and B in figure 1, 
no 6kb fragment would be created. The 10 kilobase section would remain 
intact. The B1 probe would still recognize the matching B sequence, however, 
so a dark band would show the position of the lOkb fragment. Because the 
1 Okb fragment is larger than a 6kb fragment, it will appear closer to the top of 
the gel.

'7See generally Elder & Southern. Measurement of DNA Length by Gel Electrophoresis II: 
Companion of Methods for Relating Mobility lo Fragment Length, 128 A nal. Biociiem. 227 
(1983).

11See generally B. Lewin. supra note 10. al 287-89.
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fig. 3

The presence of bands at different positions due to differences in a frag­
ment’s length is called restriction fragment length polymorphism, or RFLP.” 
The presence or absence of a certain enzyme cleavage site creates a possibility 
of two inheritable band positions. Such an inheritable characteristic is called an 
allele. If a person inherits the same allele from each parent, one band or the 
other will appear. Both bands may appear if a different allele is inherited from 
each parent. The three possibilities—one band, the other band, or both bands— 
are illustrated in lanes 1, 2, and 3 of figure 4.

RFLPs are generally discovered by accident; scientists find and characterize a 
few more each year.” Each is an identifiable, inherited characteristic which

'''See, e.g.. Baird, supra noic 15.
•■“A recent example with possible forensic applicalions is reported by Ali. DNA Fingerprinting 

by Oligonucleotide Probes Specific for Simple Repeats, 24 Hum. Gen. 239 (1986).
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* ■ fig. 4

is somewhat useful for determining identity or relatcdness. Testing for an RFLP is 
most useful in excluding the possibility of identity or relatedness; a person who 
doesn't display the allele found in a forensic sample must be the wrong person. A 
cliild who doesn’t show one of a suspect’s RFLP alleles cannot be that suspect’s 
offspring. Many people in die population may by chance display the same allele, 
however, s. that matching bands are not conclusive identification.

Soir j RFLPs have multiple alleles; people may display a band at more than 
two positions. RFLPs may show fifty or more different possible band posi­
tions. These “ hypervariable” RFLPs occur when many different lengths are 
possible for a given restriction fragment.” A DNA fragment, such as section B 
in figure 5, may contain a short DNA sequence, or minisatellite, repealed over 
and over. D to a type of chromosome rearrangement called unequal crossing 
over, these multiple adjacent repeats might occur twenty times in some people,

2'See, e.g.. Baird, supra nole 13.
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thirty times in other people, and so on.a Variation in the number of minisatcl- 
litc repeats creates variations in total fragment length. These fragments of dif­
ferent length move different distances in die gel, so the 6.0kb band might there­
fore appear at 5.7kb, 6.2kb, or some other position.

1  A X  J.
/  *%* V \/ ’ Vy \y  \

— >— )— >— ►—-

fig. 5

Naturally, an RFLP with multiple alleles is more useful in determining identi­
fication, since a smaller proportion of the populadon will show a given band. The 
chance of an accidental match is smaller. If several such RFLPs were examined, 
the possibility of all of them matching by chance would become quite small. The 
technique commonly called "DNA fingerprinting’’ docs precisely that; it is equiv­
alent to examining scores of hypcrvariable RFLPs at once.”

The minisatellite repeats which create multiple RFLP alleles occur in 
groups of related sequences; minisatellites with similar or identical sequences 
are scattered throughout a person's genome.” If the probe used to visualize 
fragments matches a minisatcllite sequence, any fragment containing that mini- 
satellite creates a band. Many bands appear, creating a characteristic pattern. 
This pattern may be very useful in determining a person’s identity or rclated- 
ncss by comparison with odier such DNA fingerprint patterns.”

The end result of a DNA fingerprint, then, is a piece of X-ray film with 
dark bands showing the characteristic positions of certain fragments. The only 
information this test reveals about the DNA code sequence is the presence or 
absence of die restriction enzyme sites, and the presence or absence of die mini- 
satcllitc sequences. This technique creates a pattern based on the DNA mole­
cule’s structure, and says practically nothing about the genetic information die 
molecule carries. In this regard, a DNA fingerprint really does resemble t-.n 
ordinary fingerprint—they are simply highly individual patterns for compari­
son with other highly individual patterns. But how far will this analogy hold?

''"See Jeffreys. Wilson, & Thcin, Hypervariable Minisaiellile Regions in Human DNA. 314 
N atu re  67-69 (1985).

"hi.
2,IJ.
"Id. al 72.
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IV. TECHNICAL LIMITS OF DNA FINGERPRINTING
In determining how useful a DNA fingerprint pattern may he for determin­

ing identification or rclatcdncss, we must consider the limitations of Ihc tech 
niqucs used in the test. One set of possible limitations depends upon the nature 
of the sample examined. The “ fingerprinting" test requires a relatively large 
sample of well-preserved DNA for analysis.'* Stories o f scientists extracting 
DNA from 2,400-year-old Egyptian mummies, while based upon actual re­
search, have become almost apocryphal.” In reality, the DNA obtained from 
such sources is loo degraded for fingerprint analysis.'" Success lias been re­
ported in fingeqirinting DNA from dried blood and semen samples up to four 
years-old.'* However, forensic samples that weather more adverse conditions 
may be inappropriate for this test.

Contamination of samples may also prevent DNA fingerprinting. Bands 
from foreign DNA cannot be distinguished from bands o f interest. For exam­
ple, vaginal cells invariably become mixed into the semen samples obtained 
from rape victims; this has caused problems in other biochemical identification 
tests.'" In DNA fingerprinting, this particular problem has been overcome by 
destroying the fragile vaginal cells in a mild detergent solution, leaving the 
hardier sperm cells intact. "DNA for analysis can then be isolated from only the 
sperm cells. A contaminated sample such as mixed blood, though, would pose 
a serious obstacle to accurate DNA fingerprinting identification. The test is 
similarly unable to distinguish between samples which may have been acciden­
tally or deliberately substituted.1'

If an appropriate forensic sample is available for analysis, we must next 
determine what limits on identification are inherent in die nature of the test. 
The greatest asset of DNA fingerprinting is also its greatest liability: the tech­
nique generates a monstrous amount of information. DNA fingerprinting at­
tempts to analyze, al) at once, dozens of RFLPs from all over the human 
genome.” This amount of information allows highly specific identification, but 
may also become obscurative.

“ Gill, Jeffreys, & Warren. Forensic Application of DNA "Fingerprints." 318 N atu re  577 
(1985). 5>e a/so Siwolop, Hamilton, Clark. Sc Cooke. Bus. Week. Dec. I. 1986, at I28E.

,7Panbo. Molecular Cloning of Ancient Egyptian Mummy DNA, 314 N a tu re  644 (1985).
"'Gill, Jeffreys. & Warretl, supra note 26.
' Id. at 578. For an editorial citing American researchers' success, see Dodd. DNA 

Fingerprinting in Matters of Family and Crime, 3 18 N atu re  506 (1985).
"Gill. Jeffreys, & WarTctt. supra note 26.
"Id. at 578.
” Dr. Alec Jeffreys, the British scientist who developed the most sensitive version of the test, 

recently cautioned. “ I would like, however, lo point out that, contrary to statement, in the popular 
press, this test is not foolproof. It cannot necessarily delect blood sample substitutions, whether 
accidental or deliberate.” Dr. Jeffreys also cautioned against other difficulties discussed in this 
article, including mutations and closely related suspects. Jeffreys. Highly Variable Minisatelliies 
and DNA Fingerprints. 15 Biochem. Soc. Trans. (London) 309. at 314 (1987).

"See, e.g., Jeffreys. Wilson. & Thein. supra note 22, at 69.

Three obscurative limitations stem from digesting a large amount of DNA, 
then separating the fragments only by their length. First, two matching bands 
from different autoradiographs might consist of entirely different fragments 
which happen to be of the same length. Second, bands within the same autora­
diographs may consist of different fragments having the same length; frag­
ments from different sections of the DNA, as long as they are the same size, 
will migrate together. Third, fragments which are very close together in size 
may obscure each other's autoradiograph bands. This problem becomes partic­
ularly noticeable at the lower part of an autoradiograph, where the small frag­
ments run. Restriction enzym,. 'igests generate many small fragments, creat­
ing indistinguishable overlapping bands.”

Identification therefore depends upon bands near the top of an autoradio­
graph, where Uk. larger and slower moving fragments run.” Here again, some 
bands may obscure others. Some bands may occur in all autoradiographs; these 
arc useless for identification. Some bands may be very faint or correspond to a 
very heavy band when the patterns are compared; such bands must be disre­
garded. As a practical matter, approximately fifteen clearly distinguishable 
bands “ of roughly similar autoradiographic intensity" are available for com­
parison with other DNA fingerprints.'*

A high degree of technical expertise is therefore needed to perform the 
DNA fingerprinting technique in its present form.’7 Laboratory personnel are 
very familiar with the time and practice necessary to make gel electrophoresis 
yield consistent results. All conditions of the test must be uniform before 
results may be compared. In addition, a degree of human judgment enters the 
test when the autoradiographs are interpreted. The person who determines 
whether or not a certain band should be disregarded should have considerable 
experience in reading autoradiographs.

At present, then, if the DNA fingerprinting test is properly performed un­
der optimal conditions, about fifteen clear autoradiographic bands will appear 
for identification. We must consider how accurate identification will be based 
upon comparisons of those bands. What is the likelihood that two individuals 
might demonstrate identical patterns o f bands? Might two people by chance 
generate restriction fragments o f the same size and electrophoretic mobility? 
The answers to these questions define limits upon our interpretation of the test.

The popular press, in addressing these questions, has often quoted a proba­
bility of one in thirty billion for two individuals to display by chance the same 
pattern of identifiable bands.” This figure is taken from the work of British

MJcfli'ys, Wilson, Sc Thein. Individual-Specific "Fingerprints" of Human DNA, 316 Na­
tu re  76 (I >85).

"id. at 76 (Table I caption).
16Id.
"See Dodd, supra note 29.
’’Among others, sec L.A. Times supra note 5; Dec. 20, 1985, al 134. col. 2; Miller. DNA 

Fingerpiinis to Aid Sleuths. 128 Set. News 390(1985).



researchers who developed the DNA fingerprinting technique." Based upon 
their initial studies of twenty British Caucasians, these researchers calculated 
the probability that a given band would be seen when comparing two patterns. 
From these calculate,tns, they estimated the probability of !wo individual pat­
terns showing fifteen identical bands.*5

Forensic experts have expressed some concern that the figure of one in 
thirty billion, sooftcn quoted, was based upon a small, very homogeneous pop­
ulation sample." The total probability of two patterns matching by chance is 
dependent upon the frequency with which each individual band occurs in the 
population. The extensive data necessary to accurately assess the frequency of 
a given band in the general population— or in an ethnic subpopulation— is not 
yet available." Research teams in Britain and the United States arc continuing 
their studies and remain confident that their accumulated data will show the 
probability of chance matches to be very low." Until such data is available, 
however, sweeping generalizations about the technique’s accuracy seem pre­
mature.

The British scientists who initially gave the one in thirty billion estimate 
also observed that the possibility of a chance pattern match increases if the sub­
jects are closely related. The chance of any band appearing in two siblings’ 
autoradiographs is approximately fifty percent.44 The chance of two siblings 
showing identical patterns therefore becomes about one in 33,000." Identical 
twins— the most extreme case of rclatcdness— naturally display identical pat­
terns."

This trend becomes even more pronounced where the technique is used in 
paternity determination. Since half of an individual’s DNA is inherited from 
each parent, six or seven of the fifteen bands from a pattern should be identifi­
able in each parental pattern.45 In paternity testing, then, the possibility of a 
chance match increases again— only half as many bands are used to establish 
identity. If the suspected father were wholly unrelated to the actual father, the

"Jeffreys, Wilson. & Thein, supra note 32, at 77.
*°W.
"N. Y. Times. Feb. 4, 1986. at CIO, col. 5; American Association of Blood Banks Committee 

on Parentage Testing, Standards for Parentage Testing Laboratories, Dec. 5, 1986; International 
Society for Forensic Kaemogenetics, Statement of the Society for Forensic Haemogenetics Con­
cerning DNA-Polymorphisms Vienna 1987.

"Surprisingly little data has actually been published in this regard. The British researchers 
who performed L '  initial studies on Northern Europeans have also accumulated data on individ­
uals from ’.r 'ia. but this remains unpublished. See Jeffreys, supra note 32, at 314. In the United 
Slates, resca.chers from Lifecodes have published copiously, but almost entirely on RFLP fre­
quency, rather than on minisatellite probes. For an example, see Baird, supra note 15. Unfortu­
nately, lawyers with little science background lend toconfuse these RFLP papers with minisatellile 
research. The legal community must realize that the accuracy and reliability of these tests are very 
different. See infra note 67.

4,N.Y. Times, supra note 41.
“ Jeffreys, Wilson, & Thein. supra note 34, at 77.
"Id.
"Id.
"E g .. Jeffreys. Wilson, At Thein. supra note 34, at 78.
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probability of matching patterns is about one in 20,000." If, however, the sus­
pected and actual fathers are closely related, a chance match may be is likely as 
one in sixty-three." The possibility of a chance match may be great ly reduced 
by running parallel tests. Different probes or different restriction enzymes 
would yield different patterns for comparison.50 This, of course, is only possi­
ble if enough undergraded DNA can be extracted from a forensic sample to run 
multiple tests.

Finally, there is some possibility that mutation or unequal crossing over 
may occur within the space of a generation, altering one or two bands of a pat­
tern. At least one such occurrence has already been observed by British scien­
tists.5' They estimate the chances of such an event happening as high as one in 
240." Such a genetic change might create one or two bands that would not 
match cither parental pattern. A difference of cne or two bands may therefore 
be insufficient to exclude relatcdncss.”

V. LEGAL LIMITS OF DNA FINGERPRINTING
We have examined how DNA fingerprinting produces an inheritable pat­

tern of autoradiographic bands, approxii; 7tely fifteen of which may be useful 
in determining identity or relatedncss. While more extensive studies of this 
technique have been called for, studies performed so far indicate that, within its 
proper limits, the test has an estimated chance of false positives comparable to 
established biochemical tests for excluding suspects. More importantly, the 
DNA fingerprinting technique holds the potential for individual identification 
of suspects. These attributes of the test raise a host of technical and legal ques­
tions which will make its use as evidence far more complex than its proponer s 
have yet suggested.14

To begin with, what criteria will American courts consider in admitting 
this test as evidence? Acceptance or rejection of scientific tests by our courts 
tends to be a quirky and complicated process, particularly in criminal cases. 
One or two standards will clearly be addressed. In evaluating controversial 
techniques, many jurisdictions have adopted the test articulated in Frye v. 
United Slates.55 The Frye court, evaluating polygraph tests, stated that an

"id.
"Id.
“ Jeffreys. Wilson. St Thein, supra note 27 at 71.
"Id.
"Id.
"•J.
“ Dr. Davul Housman. a biologist at M.I.T.. has suggested that lawyers who question the ac­

curacy of the test "don't know basic biology." Arizona Republic. March 13. 1988. at AA2.col. I. 
However correct this assesmenl may be. the accuracy of the test rests primarily upon principles of 
physics, chemistry, and even psychology. Its admission into court rests wholly up i principles of 
law.

” Frye v. United States. 293 F. 1013 (D.C. Cir. 1923).
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emerging scientific test should be generally accepted in its own field before it 
can be admitted by the court.* DNA fingerprinting may not yet be ready for 
such scrutiny: clearly, many experts and professional associations arc hesitant 
to accept the test without further study of its reliability and accuracy.” While 
the methods employed in this technique arc commonly used and well accepted 
in the scientific community, the interpretation of results obtained by those 
methods may not be so well accepted.

Imbedded within die Frye standard is a particularly sticky question con­
cerning what |x>rtion of the scientific community a court should look to for ac­
ceptance of a new test. In the ease of DNA fingerprinting, should the court look 
for acceptance by biochemists in general, by specialists in molecular biology, 
or by forensic experts?” This question becomes more troublesome when one 
realizes that many of die experts willing to testify concerning DNA fingerprint­
ing are employed by firms offering the test commercially.” Because of the high 
degree of technical skill necessary to analyze DNA, most prosecutors wishing 
to employ the test will be forced to rely on these commercial firms. Expens 
from the firms naturally paint a rosy picture of the test and its accuracy.'0

Because of such problems, several jurisdictions have never adopted the 
Frye court standard, and odters are moving away from it.*1 These courts evalu­
ate the admissibility of new scientific tests on the same basis as they evaluate 
other evidence.” The Second Circuit Court of Appeals, considering die admis­
sibility of sound voice spectrometry, or "voiceprints,” stated dial the trial 
judge must weigh the evidence's probativcness. materiality, and reliability 
against its tendency to mislead, prejudice, or confuse the jury.” DNA 
fingerprinting may face serious challenges under this standard. As previously 
noted, the test’s reliability is still open to question. More importandy, media 
portrayal of the technique as magically foolproof may make the admission of 
the test seriously misleading or prejudicial.” Even the name "fingerprinting”

»ld.
vSee examples supra note 4 1.
’’Biochemistry is a broad fieid concerning the chemistry of living creatures, and so includes 

investigation of the DNA molecule. Molecular biology primarily concerns ihe study of nucleic acid 
structure and function: it is sometimes considered a subspecialty of biochemistry. Biochemists in 
general, and molecular biologists in particular, often use the techniques employed in DNA
fingerprinting.

’’Experts from Lifecodes have testified concerning the test's reliability in the Honda Andrews 
case and in the New York cases. See Arizona Republic, supra note 51: N.Y.L.J., supra note 9.

“Testimony from scientists performing a particular analysis is obviously important to estab­
lish tnat the test was done properly, the results arc the best obtainable, and so on. Testimony on (he 
overall reliability of the technique, when offered by executives from firms with a commercial inter­
est ir. seer » the test widely accepted, is an altogether different matter which courts may wish to 
weigh accordingly.

°'See Lacey. Scientific Evidence. 24 JimtMETRJCS J. 254 (Spring 1984).
“See id.
"United States v. Williams. 583 F.2d 1194 (2d Cir. 19781.
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may create unsubstantiated beliefs and expectations in the minds of judges and 
jurors.”

If DNA fingerprinting is admitted into evidence, courts must then decide 
how much weight as evidence the test should be allowed. The test’s ability to 
exclude a suspect will doubtless be treated in much the same way as that of 
established biochemical tests. DNA fingerprinting, however, has a unique po­
tential to individually identify suspects. What degree of reliance should be 
placed on this attribute of the test? Courts may regard the test differently in 
criminal cases, requiring proof beyond a reasonable doubt, than in civil suits 
where a preponderance of evidence is sufficient.

Several factors should be considered in deciding how the test should be 
regarded in a particular case. As previously discussed, data concerning the rate 
of mutations or occurrence of given bands in the population is at best tenta­
tive.” Because the test’s performance record is so sparse, juries should perhaps 
be cautioned against relying primarily t pon the results of a DNA fingerprint 
analysis— especially if the accused’s life or liberty may be ar stake. This issue is 
further complicated by different versions of the test which have different esti­
mated accuracies. One commercial version of the test has been estimated lo 
yield false positives once in 200,000 times; a different firm's test has an esti­
mated accuracy of thirty billion to one.” Courts may therefore wish to inquire 
into which laboratory performed the test, the laboratory personnel’s level of 
expertise, the difficulty of their version of the test, and similar matters. Cer­
tainly prosecutors and defense attorneys should consider the weight of such 
factors in presenting (heir cases.

Similar questions revolve around the application of i1, i technique, For ex­
ample, the comparison of DNA fingerprints from dir .rent types of samples 
may not yet satisfy applicable legal standards. In the ,y, DNA analyzed from 
any body tissue shouM yield a pattern identical to me pattern from any other 
body tissue. Some question, though, may arise in criminal cases where setnen 
samples arc analyzed to identify rapists. Because each person receives half of 
his or her genets' material from each parent, sperm and ova cells contain only 
half as much DNA as other body cells. Each sperm cell in a semen sample will 
contain only half of a man’s chromosomal complement, drawn at random from 
his entire bmc,me. Presumably, enough sperm cells containing different por­
tions of a rapist’s total DNA complement will be present in a forensic sample to

mA similar problem occurred with the nickname "voiceprint” for sound spectrometry. See 
Williams. 583 F.2d 1194.

“ Jeffreys, supra note 32: see also Jeffreys, Wilson & Thein. supra noie 22. 
e,The Lifecodes version of the test examines a single RFLP: this is faster but less accurate than 

analysis offered by Lifecodes' competitor Cellmark. See Siwolop. Hamilton. Clark. & Cooke, 
supra note 26; see also Mos s. supra note 9 at 69. Cellmark. founded by Dr. Alec Jeffreys, presum­
ably uses more than one probe to achieve a far greater degree of accuracy. Cetus Corporation has 
also announced success with a different version of the test using recombinant DNA technology to 
amplify the number of DNA fragments; the Cetus test also examines a single RFLP. See Moss. 
supra note 9. at 69.
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represent his entire genome. As yet, though, no published research appears to 
heve examined whether some bands may become fainter or disappear when se­
men samples are analyzed against samples from other tissues. Al! data so far 
indicates that (he theory holds true, but the question illustrates one area wb-re 
little is known about the test’s performance. Such questions arc salient to deter­
mining whether the test’s meager record is yet convincing beyond a reasonable 
doubt.**

In criminal cases, some questions about DNA fingci printing may arise in 
conjunction w!ih rights protected under die Federal Constitution. The United 
Stales Supreme Court has, for example, ruled that fundamental fairness often 
requires the State to provide indigent defendants with the necessary tools for an 
effective defense and appeal.*’ The cost of DNA fingerprinting by commercial 
firms is high; if the test becomes widely accepted, situations may arise where 
doctrines of equality compel states to pay for DNA fingerprinting or expert 
testimony.w

Previously established doctrines concerning consent and warrants for ob­
taining blood samples will presumably apply in obtaining samples for DNA 
fingerprinting. The United States Supreme Coun has held that police may de­
termine intoxication dirough blood samples obtained without a warrant from an 
unconscious person." The Coun stated thaf such tests are common and mini­
mally intrusive.” Samples for DNA fingerprinting may also be obtained from 
sources such as hair roots or skin scrapings; these might be viewed as even less 
intrusive than blood sampling.”

The Supreme Court has also decided that blood samples to determine in­
toxication may be taken over an injured person s objection without violating 
the Fifth Amendment right against self-incrimination.7* Even without a war­
rant, such sampling docs not constitute an unreasonable search and seizure if 
the situation involves exigency and probable cause.” Unlike blood alcohol lev­
els, though, DNA restriction fragment patterns do not diminish over time. 
Without suc„ “destruction of the evidence,’’ the exigency needed for warrant­
less blood sampling may not be present in obtaining “ DNA fingerprint”  sam­
ples.

“ Unforeseen exceptions to the test's reliability are already beginning to surface. For example, 
recent evidence indicates that chemotherapy alters DNA characteristics in a manner that would 
lead to false exclusions in RFLP or DNA fingerprint analysis. See Vink. Dettoog, Reekers. De- 
Witte, Changes in RFIF-Pattems after Done Marrow Transplantation (Abstract on file with this 
author).

"See Britt, v. North Carolina. 404 U.S. 226 (1972): Griffin v. Illinois. 351 U.S. 12 (1956).
10Thc Court, forexample. has ruled that states may have to pay for psychiatric evaluation and 

testimony where essential lo an accused indigent's defense. Ake v. Oldahoina. 470 U.S. 68 (1985).
"Breiihaupt v. Abram, 352 U.S. 128 (1954).
" id .
nSee Cupp v. Murphy, 412 U.S. 291 (1973) (warrantless taking of scrapings from fingernails 

permitted).
"Schmerber v. California, 384 U.S. 757 (1966).
"Id.

It IRIMF.TKICS JOURNAL

Some concern may arise that DNA fingerprinting constitutes a greater de­
gree of privacy invasion than other sons of biochemical tests. In a society con­
cerned with blood tests exposing the stigma of AIDS, some might fear the ulti­
mate invasion of privacy: examination and exposure of a person's genetic 
makeup. This type of concern would seem to be unwarranted, and probably 
deserves minimal court attention. As previously discussed, this technique says 
virtually nothing about the genetic information the DNA mole rule carries. Au­
toradiographic patterns created by DNA fingerprinting show nothing concern­
ing a person’s intelligence, sex, or outward physical appearance.H A highly 
trained scientist might glean from the patterns some information concerning 
genetic disease, but this is true of many commonly considered biochemical 
tests."

These arc only a handful of preliminary concerns which courts may be re­
quired to address in evaluating DNA fingerprinting; other questions will arise. 
This test, with advancing technical v. lertisc and public understanding, shows 
every indication of playing a significant role in our justice system. In defining 
that role, courts should be aware of the technical limits of this test, as well as its 
unique advantages. A test currently suitable for scientific research may not ycl 
be suitable to alter people’s lives and legal positions. The legal community 
should therefore continue to evalude with caution the place of DNA 
fingerprinting court.”

"Dr. Alec Jeffreys has observed lhal a DNA fingerprint autoradiograph docs nol even indicat 
the subject's species. See L.A. Times, supra note 5.

"See Jeffreys, Wilson & Thein, supra note 2. Some sort of argument might be made dial ex 
posing information on inheritable diseases is a substantial intrusion on privacy, but this is surel 
outweighed by compelling stale interests.

"As this article went lo press, both Cellmark and Lifecodes announced improved versions i 
their DNA analysis techniques: the Cellmark technique was admitted to evidence in a Florida mu 
der trial. See Marx. Di t Fingerprinting Takes the Witness Stand. 240 Science 1616 (1988).
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¥C0E ILlliO S l u m  081
LEGISLATIVE AFFAIRS AGENCY

LEGISLATIVE REFERENCE LIBRARY

POUCHY. STATE CAPITCX 

JUNEAU, ALASKA 998 I I  

907.K6S-3800

Copies  o f  m in u te s  l i s t e d  below were  o r i g i n a l l y  i n c l u d e d  
i n  t h i s  f i l e .  The m in u t e s  a r e  a v a i l a b l e  on t h e  STAIRS 
d a t a b a s e  CMPR. In  o r d e r  t o  save  sp ace  c o p i e s  o f  m i n u t e s  
have  n o t  been l e f t  i n  t h e  f i l e s .

Mary Van Nimwegen

• I t /
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Official Business

TO.

FROM :

RE:

DATE:

£ ? > t a t e  l e g i s l a t u r e

A l  A d a m s
District L

SEN A TO R  JA N  FAIKS 
SENATE JUD ICIA RY  COM M ITTEE

SENATOR A L ADAM S

SENATE BILL 281, RELATING TO  TH E LO CA L BOUNDARY 
COM M ISSION AND PROV ID ING FOR AN EFFECTIVE DATE

M A Y  1, 1989

Wl liu ; IN SESSION 
P.O. B ..X  V 

Suite Capitol 
Juneau, Alaska 9981 I 

(907)465-3707

OUT OF SESSION 
P.O. Box 3)3 

Kotzebue, Alaska 99752 
(907)442-3245
3111 C Sir-—r 

Anchorage, Alaska 99503 
(907) 561-7622

RECEI VED

MAY 1 1989
JAN FAIKS 

SENATE OFFICE

SEN A T E BILL 281 IS IN TEN D ED  TO  BRING G R EA TER PA RTICIPATION AND C O N FO RM ITY  TO 
T H E  .AFFAIRS O F TELE L O C A L BOUNDARY COM M ISSION.

T H E  BILL PA SSED O U T OF T H E CO M M U N ITY  A ND REG IO N A L AFFAIRS COM M ITTEE LA ST 
W EEK  AND IS NEXT REFERRED TO  YOUR COMMITTEE.

TH IS B ILL AM ENDS EX ISTIN G  STATU TES IN T H E  FO LLO W IN G  W AYS:

° IT  INCREASES T H E  N U M BER  O F P U B L IC  H EA RIN G S IN AN A R EA  PR O PO SED  FO R 
INCORPORATION FROM  ONE TO  TW O.
TH E SECOND M EETING W OU LD NEED TO  BE HELD A T LEA ST 30 DAYS AFTER 
T H E  F IR S T  H EA RIN G .
ONE O FTH ESE TW O MEETINGS COULD BE CONDUCTED BY TELECONFERENCE.

° A N  UNPOPULATED AREA COULD N O T  BE A NNEXED TO AN EXISTING 
M U N IC IPA LITY  EX CEPT U N D ER  CERTA IN  CIRCUM STANCES

° REQUIRES TH A T T H E  COM M ISSION ADO PT REGULATIONS FO R TH E CONDUCT OF 
ITS M EETIN G S

° REQU IRES T H A T  N O T IC E OF H E A R IN G S W O U LD  B E GIVEN 30 DAYS R A TH ER  TH A N  
15 DAYS IN  A D V A N C E.
ADDS TH A T PU BLIC  SERV ICE ANNOUNCEM ENTS ON R A D IO  AND TELEVISION 
STA TIO N S W IL L B E  G IV EN  A N D  T H A T  PR IN T  AND PO STIN G  OF N O TICES 
W OULD OCCUR RATHER TH A N  ONE OR TH E OTHER O F TH E LATTER 
R EQ U IREM EN T.

0 A M A JO RITY  O F T H E  FU LL M EM B ER SH IP O F T H E  L B C  M UST V O TE IN FA V O R  OF 
PROPOSED BOUNDARY CHANGES



PA G E 2 
M A Y  1, 1989 
REM A RK S ON SB 281

0 A T LEA ST TW O  HEARINGS W O U LD  H A V E T O  BE HELD IN C O M M U N ITIES IN AN 
AREA AFFECTED BY A BOUNDARY CHANGE BEFORE T H E  LBC PROPOSED 
TH A T C H A N G E TO T H E  LEG ISLA TU RE. IF TH ER E IS NO CO M M U N ITY  IN TH E 
AREA AFFECTED, THEN T H E  LBC W OU LD NEED TO HOLD HEARINGS IN 
A "PROXIM ATELY" LO CA TED COM M UNITY.

I W OULD A PPRECIA TE YOUR CO N SID ERA TIO N  O F TH IS M ATTER.



*
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O ffic ia l Business

FROM:

RE:

g l l a j s f e a  H > t a t e  ^ L e g i s l a t u r e

A l  A d a m s
District L

JAN FA IK S, CHAIR
SENATE JUDICIARY COM M ITTEE

SENATOR A L  ADAMS

WHILE IN SESSION 
P.O. Bin V 

State Capitol 
Juneau, Alaska 99811 

 (907)‘165-3707
OUT OF SESSION 

P.O. Box 333 
Korzchue, Alaska 99752 

 (907) ‘142-3245____
3111 C Street 

Anchorage, Alaska 99503 
(907) 561-7622

AM EN D M EN T TO  SEN A TE BILL 281, "AN A C T RELATING TO  TH E 
LO CA L BOUNDARY COM M ISSION AND PROV ID ING FOR AN 
EFFECTIVE DATE."

DATE: M AY 1, 1989

A T T A C H E D  IS A N  A M E N D M E N T  T O  SB 281 T H A T  W O U L D  A C C O M M O D A T E  T H E  
R EQ U IREM EN TS O F SB 281 TO T H E  CIRCU M STA N CES O F C ER TA IN  AREAS IN REGA RDS TO  
PR IN T AND V ISU A L M ED IA . TH IS A M EN D M EN T W A S IN A D V ER TEN TLY  N O T CO N SID ERED  
BY T H E  C&RA COMMITTEE. AN EXPLANATION FOLLOW S:

SO M E AREA S OF T H E  STA TE O N LY  H A V E R A TN ET TE LE V ISIO N  SERVxCES. IT  W O U LD  BE 
IN A PPR O PR IA T E TO  B R O A D C A ST ISSUES O F N O T IC E R EG A R D IN G  B O U N D A R Y  CH A N G ES 
RELEV A N T TO  A CERTAIN PORTION OF TH E STATE ON STATE W IDE NEWS.

A L SO  SO M E  A R EA S DO N O T  H A V E  A N E W SP A PE R  O F  L O C A L  C IR C U L A T IO N . TH IS  
A M E N D M E N T  W O U LD  M A K E "PR IN T M ED IA " N O T IC E R E Q U IR E D  IF T H E R E  W ERE "PR IN T 
M ED IA " A V A ILA B LE.



6 - 1 145Aa 
B r a d le y

A M E N D M E N T

OFFERED IN THE SENATE BY ADAMS

TO: SB 281

Page 2, l i n e  15, a f t e r  " a r e a " :

I n s e r t  " , i f  a v a i l a b l e "

Page 2, l i n e  16, a f t e r  "media" :

I n s e r t  " , i f  a v a i l a b l e  l o c a l l y , "

- 1 - 4 / 26 / 89



SENATE COMMITTEE REPORT

F I R S T  C O M M I T T E E  O F  R E F E R R A L  

D a t e  o f  5 - D A Y  N O T I C E  A > ' Z \ ' & C\
I N  A C C O R D A N C E  W I T H  U N I F O R M  R U L E  2 3

F U R T H E R  J U D
* * F I S C A L  N O T E ( S )  M U S T  B E  A T T A C H E D  F I N
I N  A C C O R D A N C E  W I T H  A S  2 4 . 0 8 . 0 3 5

, D A T E  T U R N E D  I N T O  O F F I C E  4 ' 2 8  14 /1 7 /8 9 ------------------------------------------------------------------------------------------- -----------------
M r .  P r e s i d e n t :

C&RA o -4.4. - j  j  SB 281C o m m i t t e e  c o n s i d e r e d

L o c a l  B o u n d a r y  C o m m i s s i o n ;  e f d  

a n d  r e c o m m e n d e d :

[  ]  r e p l a c e  w i t h  C S ___________________________________________________________________ [ ]  s a m e  t i t l e
[ ]  n e w  t i t l e

[ ]  a t t a c h e d  a m e n d m e n t ( s )  a n d

[  ]  _____________________________________________l e t t e r  o f  i n t e n t  a d o p t e d

[  ] d o  p a s s

[  ]  d o  n o t  p a s s

n o  r e c o m m e n d a t i o n  

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[  ]  f u r t h e r  r e f e r r a l  t o  _ ___________

F I S C A L  N O T E ( S )  a t t a c h e d  [  ]  z e r o  [  ]  f i s c a l  i m p a c t
[  ] a p p r o p r i a t i o n  n o  F N  a t t a c h e d  [  ]  G o v .  F N  i n t r o d u c e d  w /  b i l l

M E M B E R S  S I G N I N G  D O  P A S S  O T H E R  R E C O M M E N D A T I O N S

A < _ .

/ i o

—  ~ ! ) d

C h a i r  • s i g n a t u r e  a n d  r e c o m m e n ^ A t i o n
[ ]  C o m m i t t e e  b a c k u p  a t t a c h e d
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T h e  r i g h t  v o t e  j 

w a s ‘ N o ’ v o t e
L a w m a k e r s  m a d e  t h e  r i g h t  d e c i s i o n  l a s t  w e e k  

w h e n  t h e y  r e j e c t e d  t h e  F a i r b a n k s  N o r t h  S t a r  
B o r o u g h ’ s  a t t e m p t  t o  a n n e x  a  p o r t i o n  o f  t h e  
t r a n s - A l a s k a  p i p e l i n e . . . . . . .

T h e  p r o p o s e d  a d d i t i o n ,  c r a f t e d  t o  a n n e x  1 0  m i l e s  o f  
t h e  p i p e l i n e  s i t t i n g  o n  a  2 1 6 - s q u a r e - m i l e  p a r c e l  o f  l a n d  
n o r t h w e s t  o f  F a i r b a n k s ,  w o u l d  h a v a  s e t  a  v e r y  b a d  
p r e c e d e n t .

. F a i r b a n k s  w a n t e d  t h e  p i p e l i n e  f o r  o n e  r e a s o n :  t o  
t a x  i t .  T h e  a n n e x a t i o n  w o u l d  h a v e  b e e n  w o r t h  a b o u t  
$ 2  m i l l i o n  i n  p r o p e r t y - t a x  r e v e n u e  i n  1 9 9 0 .  T h a t "  $ 2  
m i l l i o n  w o u l d  h a v e  g o n e  a  l o n g  w a y  t o  e a s e  t h e  j 
G o l d e n  H e a r t  C i t y ’s  c u r r e n t  b u d g e t  c r i s i s .  . .

T h e  L o c a l  B o u n d a r y  C o m m i s s i o n  a p p a r e n t l y  
t h o u g h t  F a i r b a n k s ’ f i n a n c i a l  n e e d  w a s  a d e q u a t e  
j u s t i f i c a t i o n  f o r  t h e  a n n e x a t i o n .  I t  w a s n ’t  —  . n o r  
s h o u l d  f i n a n c i a l  n e e d  e v e r  b e  t h e  b a s i s  o f  f l a w e d  
p o l i c i e s .  S u c h  a n  a p p r o a c h  i s  n o t h i n g  m o r e  t h a n  
a r b i t r a r y  n o  m a t t e r  w h a t  k i n d  o f  c o v e r i n g  i t  w e a r s .  
B o u n d a r y  c h a n g e s  a r e  s u p p o s e d  t o  b e  i n  t h e  p u b l i c  
i n t e r e s t  —  a n d  F a i r b a n k s  c l e a r l y  h a d  o n l y  a  f i n a n c i a l  
i n t e r e s t  i n  t h e  m a t t e r . ............................. .. .................................

A n n e x a t i o n s  t y p i c a l l y  h a v e  r e v e n u e  i m p l i c a t i o n s ;  
b u t  t h e y  n e v e r  s h o u l d  b e  s t r i c t l y  r e v e n u e - g e n e r a t i n g  
a c t i o n s .  L a w m a k e r s  h a d  i t  r i g h t  w h e n  t h e y  . t o l d  
F a i r b a n k s  i t  w a s  o u t  o f  l i n e  t o  g o  a f t e r  t h e  p i p e l i n e .  
N o w  t h e y  o u g h t  t o  t e l l  t h e  L o c a l  B o u n d a r y  
C o m m i s s i o n  t o  e s t a b l i s h  t o u g h e r  s t a n d a r d s  f o r  
a n n e x a t i o n s .  ‘ * '  '■ I

A n c h o r a g e

•. ("71 "V ?

: Winner, 1976 Pulitzer Prize C old  Medal for Public Service ^ , '  
Gerald E. Grllly v. . ^  ^  ■' Howard Weaver *
Publisher . *... ;• ... Managing Editor

.,,7 ,* Michael Ca?ey fJV -
Editorial Page E d H o i* ^ ^

" Kalherine Fanning, Editor and Pub&sher 1 9 7 1  to 1983'iw.‘” 
Lawrence Fanning, Editor and ftiblisher 1 9 6 7  to 1 9 7 1 \  -

. . . .  . • Founded In 1 9 4 6  by Norawn Cftowe*



r a i l  l i l d O l f l J I f M i E
L E G I S L A T I V E  A F F A I R S  A G E N C Y

M E M O R A N D U M  March 1, 1989

POUCH V surf CAPIIOl 

JU-'JfAU ALASKA 99811 

V07 463 3800

SUBJECT: L o ca l  Boundary Commission:  HB 131

TO: R e p r e s e n t a t i v e  Dick ^ h u l t z

FROM: R i c h a r d  A. Brad ley
L e g i s l a t i v e  Counsel]

I t  i s  c l e a r  t o  me t h a t  f a m i l i a r i t y  w i t h  t h e  m a t t e r s  t h a t  a r e  
pend ing  b e f o r e  t h e  commission i s  n o t  a g round  f o r  d i s q u a l i ­
f i c a t i o n  by a member o f  t h e  commiss ion.  The law e s t a b l i s h ­
ing  t h e  commiss ion,  AS 4 4 . 4 7 . 5 6 5 ,  r e q u i r e s  t h a t  a member be 
from each  o f  t h e  f o u r  r e g i o n s  o f  t h e  s t a t e .

While t h e r e  a r e  many v a l i d  p o l i c y  r e a s o n s  f o r  r e q u i r i n g  t h a t  
members o f  a s t a t e  commiss ion be w i d e l y  r e p r e s e n t a t i v e  o f  
t h e  s t a t e ,  one r e s u l t  i s  t h a t  t h e  law r e q u i r e s  t h a t  one mem­
b e r  o f  t h e  commission be ,  t o  some e x t e n t ,  f a m i l i a r  w i t h  t h e  
i s s u e s  t h a t  a r e  coming b e f o r e  t h e  commiss ion .

While many laws i n  r e c e n t  y e a r s  have  a d d r e s s e d  t h e  q u e s t i o n  
o f  e t h i c s  ( a s ,  f o r  example,  AS 39 .51 )  o r  c o n f l i c t  o f  i n t e r ­
e s t  ( a s ,  f o r  example,  AS 3 9 . 5 0 ) ,  I  am aware o f  no law t h a t  
d i s q u a l i f i e s  a member o f  a  s t a t e  b o a r d  o r  commiss ion b e c a u s e  
the  member i s  f a m i l i a r  w i t h  t h e  i s s u e s .  Tha t  p e r s o n  i s  an 
a s s e t  t o  a s t a t e  commiss ion,  n o t  a l i a b i l i t y .

Both AS 39.50 and AS 39.51 a r e  co n c e rn e d ,  i n  p a r t ,  w i t h  t h e  
f i n a n c i a l  i n t e r e s t s  o f  t h e  s t a t e  o f f i c e r .  No th ing  de­
s c r i b e d  to  me s u g g e s t e d  t h a t  t h e  member o f  t h e  l o c a l  bounda ­

r y  commission had the  k i n d  o f  i n t e r e s t  t h a t  s h o u l d  have d i s ­
q u a l i f i e d  him.

F i n a l l y ,  i t  seems t h a t  t h e  members o f  a s t a t e  commiss ion 
w i t h  a r e l a t i v e l y  sma l l  membership s h o u l d  be e s p e c i a l l y  
c a r e f u l  abou t  t h e i r  f a i l u r e  t o  a t t e n d  th e  m e e t i n g s .  S i nc e  
t h r e e  v o t e s  remain  n e c e s s a r y  t o  t ake  a c t i o n  ( s e e  AS 4 4 . 4 7 . -  
577) ,  t h e  absence  o f  a member i n c r e a s e s  t h e  d i f f i c u l t y  f o r  
t he  commiss ion i n  t a k i n g  a c t i o n .

I f  I  may be o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

RAB: gc 
WKG7/077
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• loos S ection  2 ), h u t  it requ ires Hint they  he “ p a r t  o f "  n su rro u n d in g  
Im rough  if o n e  ex ists. T iie  sec tio n  gives b road  p ow er to  th e  logisla- 
lu re  to  build n s ta tu to ry  fram ew o rk  for th e  c re a tio n  and o p e ra tio n  o f  
c ities. T he  c o n s titu tio n  suggests by  reference  to  "c la ss ifica tio n "  o f 
c itie s  and  b o ro u g h s ir» th is and  o th e r  sections th a t  flex ib ility  m ay he 
p rov ided  by a u th o riz in g  th e  c rea tion  o f  local gov ernm en ts w ith  d if­
fe re n t sets o f  d u tie s  and responsib ilities. A t th e  p resen t tim e, tw o 
classes o f  c ities and  th ree  classes o f bo ro ughs are recogn ized  by 
s ta tu te —each w ith  d if fe re n t pow ers.

S ec tio n  8 . C ouncil
The governing body of a city shall be the council.

S ec tio n  9. C h arte rs
The qualified voters of any borough of the first class or city of the 
first class may adopt, amend, or repeal a home rule charier in a 
manner provided by law. In the absence of such legislation, the gov­
erning body of a borough or city of the first class shall provide the 
procedure for the preparation and adoption or rejection of the char­
ter. All charters, or parts or amendments of charters, shall be sub­
mitted to the qualified voters of the borough or city, and shall be­
come effective if approved by a majority of those who vote on the 
specific question.

T his language gives e ffe c t to  th e  d ec la ra tio n  in S ec tio n  1 th a t 
th e  c o n s titu tio n  prov ide  “ m ax im um  local self g o v e rn m en t.” H om e 
ru le  ch a rte rs—th a t  is, locally d ra f te d  " c o n s ti tu t io n s"  fo r local govern­
m e n t—are  the  m eans fo r m un ic ipalities to  exercise  the  largest m ea­
su re  o f  self g o v ernm en t. " F ir s t  c lass” m un icipalities (th ese  are d e ­
fined in law, n o t  in th e  c o n s titu tio n )  m ay a d o p t ho m e ru le  charte rs . 

•T’i tie s  and  b o rou ghs th a t  do  n o t  have hom e rule ch a rte rs—firs t class 
o r  o th e rw ise—m u s t o p era te  w ith in  th e  lim its o f  th e  pow ers delegated  
to  them  by  th e  s ta te . These are  know n as general law m u n icipalities. 
H om e ru le  m un ic ipalities, in  c o n tra s t, m ay exercise  all p o w ers n o t  
e x p lic itly  deni ‘ u iem  by s ta te  law  o r by  th e ir  ow n c h a r te r  (see 
S e c tio n  11).

S e c tio n  10 . E x ten d e d  H om e R ule
The legislature may extend home rule to other boroughs and cities.

B y th e  p rev iou s section  th e  c o n s titu tio n  e x ten d s h o m e  ru le  to  
" f ir s t  c lass”  c ities a n d  boroughs, w hich  the  leg isla tu re  is to  d e fin e . In 
th is  sec tion , th e  con v en tio n  delegates m ade it  c lear th a t  th e  legisla­
tu re  can  e x ten d  h o m e  ru le  to  o th e r  categories o f  m u n ic ip a lities  as 
well if  i t  w an ts to  d o  so .

A home rule borough or city may exercise all legislative powers not 
prohibited by law or by charter.

T his b ro ad  g ran t o f  h om e ru le  pow er is u n iq u e  am ong s ta te  con­
s titu tio n s . I t  m eans th a t  th e  governing b ody  o f  a hom e rule c ity  or 
bo rough  enn exercise any  c o n s titu tio n a l pow er o f  th e  s ta te  legislature 
if it is n o t  exp lic itly  den ied  by law o r by  th e  c h a rte r  itself. Typically, 
o th e r  s ta te  c o n s titu tio n s  narrow ly  en u m era te  th e  pow ers o f hom e 
rule m unicipalities. W ith th e  sim ple and concise language o f this sec­
tio n , th e  a u th o rs  o f  A laska’s local gov ern m en t artic le  sough t to  m ake 
the  ho m e ru le  pow er as expansive as possible. A rtic le  II, Section  19 
p ro te c ts  h o m e rule and  o th e r  m un icipalities from  selective interven­
tio n  in th e ir  affairs by  th e  legislature and  th e reb y  fu rth e r  strengthens 
local a u to n o m y .

S ection  12. B oundaries
A local boundary commission or board shall be established by law in 
the executive branch of the state government. The commission or 
board may consider any proposed local government boundary 
change. It may present proposed changes to the legislature during 
the first ten days of any regular session. The change shall become 
effective forty-five days after presentation or at the end of the ses­
sion, whichever is earlier, unless disapproved by a resolution con­
curred in by a majority of the members of each house. The commis­
sion or board, subject to law, may establish procedures whereby 
boundaries may be adjusted by local action.

F.ew if any_aih  s ta te  c o n s titu tio n s  p rov ide  fo r  a body  o f this 
ty p e . T h e  in d ep en d en t a u th o rity  c f  th is agency to  estab iuh  the 
borders o f  local governm ent u n its , su b jec t only  to  legislative veto, 
recognizes th a t  th e  m o st " ra t io n a l” bo u n d aries m ay n o t always result 
from  th e  local tu g  and tussle o f  po litics. In  th e  w ords o f the  conven­
tio n  c o m m itte e  on local governm en t, th is schem e allow s boundary 
decisions to  be m ade “ a t  a level w here area-w ide o r  statew ide needs 
can be tak en  in to  accou n t. By placing a u th o rity  in this th ird  party , 
a rgum en ts fo r and  against b o u n d ary  change can be  analyzed  o b ject­
ively .”  In  its  delibera tions , th e  local b o u n d ary  com m ission m ust refer 
to  the  stan d a rd s  fo r borough  and c ity  fo rm a tio n  estab lished  by the 
le g is la tu re .

T he veto  pow er (exercised  here  by  a sim ple m ajority  o f bo th  
houses acting  separa te ly ) has been exercised  freely by  th e  legislature 
over decisions o f  the  com m ission .

S ectio n  13 . A greem ents; T ran sfer o f  Pow ers
Agreements, including those for cooperative or joint administration

Section 11. Home Rule Powers



a n d  P e n i n s u l a  R E A A  h a d  f i l e d  a  b r i e f  i n  c o u r t  o p p o s i n g  t h e  
L B C ' s  d e c i s i o n  b a s e d  o n  t h e s e  f a c t o r s .

N u m b e r  1 3 7

D A V E  W I L D E R ,  V I C E - P R E S I D E N T ,  L A K E  A N D  P E N I N S U L A  S C H O O L  
B O A R D  t e s t i f i e d  o n  b e h a l f  o f  H J R  2 3 .

M r .  W i l d e r  r e i t e r a t e d  t h a t  t h e  A l e u t i a n s  E a s t  B o r o u g h  h a d  
b e e n  g r a n t e d  b y  t h e  L B C  a  l a r g e  p o r t i o n  o f  l a n d  p r e v i o u s l y  
h e l d  b y  t h e  L a k e  a n d  P e n i n s u l a  R E A A .  H e  p o i n t e d  o u t  t h a t  
t h e r e  w a s  a  c o u r t  c a s e  p e n d i n g  o n  t h a t  a c t i o n  a n d  t h a t  t h e  
m a n a g e r  o f  t h e  A l e u t i a n s  E a s t  B o r o u g h  n o w  s a t  o n  t h e  
c o m m i s s i o n .  H e  m a i n t a i n e d  t h a t  i f  t h e  c o m m i s s i o n  d e c i d e d  
a g a i n s t  t h e  K o d i a k  I s l a n d  B o r o u g h  a n n e x a t i o n  t h a t  i t  w o u l d  
b a d l y  r e f l e c t  o n  t h e  A l e u t i a n s  E a s t  B o r o u g h ' s  c l a i m s .

M r .  W i l d e r  f u r t h e r  m a i n t a i n e d  t h a t  t h e  c o n f l  l e t  s t a t e d  b y  
t h e
o f ____

; h e r m a n  
q u o t e d  t h e
s a y i n g  t h a t  a s  f a r  a s  a n n e x a t i o n  g o e s  t h a t  t h e

a s s u r e d  h i m  " i f  y o u  w a n t  i t  y o u ' v e  g o t  i t . "  T h i s  
c a m e  e i g h t  m o n t h s  b e f o r e  t h e  p e t i t i o n  w a s  f i l e d .  

H e  t h n t  t h e  a n n e x a t i o n  p r o c e s s  h a d  b e e n
a n d  t h e  l e g i s l a L i i i e  J m u u e d  L u  a L u p  t h e  "p i u m b S  a n d  d e f i n e  
t h e  g o a l s  a n d  p r o c e d u r e s  o f  t h e  c o m m i s s i o n .

N u m b e r  1 5 8

R e p .  C a t o  a s k e d  w h o  w o u l d  p a y  f o r  t h e  c o u r t  c o s t s  o f  t h e  
R E A A .

N u m b e r  1 6 8

M r .  W i l d e r  r e p l i e d  t h a t  h e  t h o u g h t  t h e  L a k e  a n d  P e n i n s u l a  
S c h o o l  D i s t r i c t  w o u l d  c o v e r  t h e  c o s t s .

N u m b e r  1 7 8

R e p .  C a t o  a s k e d  i f  t h a t  w a s  n o t  t h e  s t a t e  f i g h t i n g  t h e  
s t a t e .

N u m b e r  1 8 0

M r .  W i l d e r  r e p l i e d  t h a t  t h e r e  w a s  n o  o t h e r  e n t i t y  t o  
r e p r e s e n t  t h e  a r e a .

M r .  W i l d e r  s t a t e d  t h a t  t h e  p r o c e s s  o f  b o r o u g h  f o r m a t i o n  b y  
t h e  L a k e  a n d  P e n i n s u l a  S c h o o l  D i s t r i c t  h a d  b e e n  r u s h e d  d u e  
t o  t h e  K o d i a k  I s l a n d  B o r o u g h  a n n e x a t i o n  a n d  t h a t  b e c a u s e  o f
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COMMENTS ON LOCAL BOUNDARY COMMISSION PROCESS 
FOR CONSIDERING BOROUGH PROPOSALS

Ja n u a r y  31 , 1989

The f o l l o w in g  comments a r e  based on t h e  t h r e e  borough 
p r o p o s a l s  w i t h i n  t he  t h e  B r i s t o l  Bay r e g i o n  in  t he  l a s t  two 
y e a r s :  t h e  A l e u t i a n s  Eas t  i n c o r p o r a t i o n  i n  1987; t he  Lake
and P e n i n s u l a  i n c o r p o r a t i o n  which w i l l  go t o  p u b l i c  vo te  t h i s  
s p r i n g ,  and t h e  Kodiak a n n e x a t io n  c u r r e n t l y  b e f o r e  t he  
l e g i s l a t u r e .

The p r o p o s a l s  have g e n e ra t e d  much c o n t r o v e r s y  w i th i n  t he  
r e g i o n  and have h i g h l i g h t e d  s e r i o u s  f laws  <n t h e  Locax 
Boundary Commission (LBC) p r o c e s s .  Indeed t h e  p ro ce s s  i s  so 
f lawed as to a lmos t  g u a r an t e e  a r b i t r a r y  and s h o r t - s i g h t e d  
r e s u l t s .  I f  l a r g e  a r e a s  of  t h e  u n o rga n i zed  borough c o n t in u e  
to  be ca rved  i n t o  j u r i s d i c t i o n a l  u n i t s  under  e x i s t i n g  LBC 
p r a c t i c e ,  a s t a t e w i d e  p l ann ing  d i s a s t e r  o f  monumental 
p r o p o r t i o n s  i s  i n  t h e  making.

Most o f  t n e  problems f a l l  i n t o  t h r e e  broad c a t e g o r i e s :
1) l a c k  o f  meaning fu l  s t a n d a r d s ,  2 ) p r o c e d u r a l ,  p a r t i c u l a r l y  
r e l a t i n g  to  p u b l i c  n o t i c e  and t h e  a b i l i t y  t o  c o n t e s t  
p r r t i c u l a r  p r o p o s a l s ,  and 3 ) problems in  s u b s t a n t i v e  
d e c i s i o n - m a k i n g ,  which in v o l v e  i n s t i t u t i o n a l  o r  s t r u c t u r a l  
problems wi th  t h e  LBC and i t s  i n a b i l i t y  t o  f o l l o w  s t a t u t o r y  
and r e g u l a t o r y  mandates .

Each o f  these- a r e a s  o f  conce rn  w i l l  be d i s c u s s e d  below. 
However,  t h e s e  comments a r e  not  i n t e n d e d  to  be a t horough 
a n a l y s i s  o f  t he  LBC or  i t s  p r o ce d u r es  but  r a t h e r  concern  
p a r t i c u l a r  problems i d e n t i f i e d  from i t s  a c t i o n s  i n  B r i s t o l  
Bay. An'’ a l t h o u g h  examples w i l l  be used to  i l l u s t r a t e  t he  
p rob lems ,  t he  comments a r e  not  i n t e n d e d  to  a d d r e s s  t he  
m e r i t s  o f  any pending p r o p o s a l .

I . S t a n d a r d s
• t

A. I n c o '*' i r a t i o n

^ory s t a n d a r d s

The f ou r  s t a t u t o r y  s t a n d a r d s  f o r  i n c o r p o r a t i o n  o f  AS 
2 9 . 0 5 . 0 3 1  would be adequa te  i f  t he y  were e v en ly  a p p l i e d  and 
p r o p e r l y  c o n s t r u e d .  However, i n  p r a c t i c e  t h e y  have g iven  
i n a d e q u a t e  gu idance  fo r  drawing t e r r i t o r i a l  b o u n d a r i e s  
between wide ly  s e p a r a t e d  p o p u l a t i o n  c e n t e r s .

1 .



The f i r s t  s t a n d a r d  r e q u i r e s  t h a t  " t h e  p o p u l a t i o n  o f  t he  
a r e a  [be ]  i n t e r r e l a t e d  and i n t e g r a t e d  as t o  s o c i a l ,  c u l t u r a l  
and economic a c t i v i t i e s "  and be l a r g e  and s t a b l e  enough for  
borough governmen t .

The second r e q u i r e s  t h a t  t h e  borough bo u n d a r i e s  "conform 
g e n e r a l l y  t o  n a t u r a l  geography and i n c l u d e  a l l  a r e a s  
n e c e s s a r y  f o r  f u l l  development  o f  m u n i c i p a l  s e r v i c e s . "  The 
t h i r d  r e q u i r e s  t h e  economy o f  t h e  a r e a  t o  i n c l u d e  the  human 
and f i n a n c i a l  r e s o u r c e s  n e c e s s a r y  f o r  m un i c i pa l  s e r v i c e s ,  and 
l i s t s  a number o f  f a c t o r s  to  be c o n s i d e r e d .  The f o u r t h  
speaks  t o  t r a n s p o r t a t i o n  f a c i l i t i e s .

Except  f o r  t h e  r e qu i r em e n t  f o r  f o l l o w in g  n a t u r a l  
geog rap hy ,  a l l  d e a l  more with p o p u l a t i o n  c h a r a c t e r i s t i c s  and 
wi th  deve loped  a r e a s  r a t h e r  t han wi th  t h e  v a s t  u n i n h a b i t e d  
a r e a s  i n  t h e  u n o rg an iz ed  borough.

The s t a n d a r d s  would be improved by c l e a r l y  s p e c i f y i n g  
t h a t  t r a d i t i o n a l  use p a t t e r n s  and e x i s t i n g  l and  p l a nn i ng  
u n i t s  be fo l lowed  i n  unpopula ted  a r e a s .

2.  R e g u l a to r y  s t a n d a r d s .

The r e g u l a t o r y  s t a n d a r d s  o f  19 AAC 10.160 a l s o  need 
improvement .  19 AAC 10.160(5)  r e q u i r e s  a new borough to 
i n c l u d e  a t  l e a s t  one e n t i r e  REAA, and as  i n t e r p r e t e d  i t  seems 
to  c r e a t e  a b i a s  i n  f a v o r  o f  f o l l o w i n g  REAA l i n e s .  Yet as 
p o i n t e d  out  i n  t he  1988 DCRA Re g iona l  Government s t u d y ,  
f o l l o w i n g  REAA b o u n d a r i e s  f o r  borough fo r m a t i on  r e s u l t s  in  
c o n f l i c t s  wi th  o t h e r  s t a n d a r d s .  Some REAAs have on ly  one 
community or  l e s s  t ha n  1, 000  p e o p l e ;  some form e n c l a v e s  
w i t h i n  o t h e r s ,  which may v i o l a t e  c o n s t i t u t i o n a l  and s t a t u t o r y  
s t a n d a r d s .

Worse,  t h e  e x t e r n a l  b o u n d a r i e s  o f  REAAs o f t e n  cu t  a c r o s s  
n a t u r a l  geography and soc io -economic  use p a t t e r n s ,  t h e re b y  
v i o l a t i n g  t h e  mandatory s t a t u t o r y  s t a n d a r d s  f o r  borough 
f o r m a t i o n .  REAAs shou ld  not  be used t o  d e t e r m i n e  the  
e x t e r n a l  t e r r i t o r i a l  bo u n d a r i e s  o f  bo ro ug hs .  The i n t e n t  o f  
19 AAC 10 .160(5 )  can be met by u s i n g  REAAs mere ly  as  a 
g u i d e l i n e  f o r  d e c i d i n g  which community shou ld  go wi th  which 
b o r o u g h .

•» •

There i s  a l s o  a problem wi th  t h e  " t r a n s p o r t a t i o n "  
s t a n d a r d  o f  19 AAC 1 0 .1 6 0 ( 2 ) .  Th i s  s t a n d a r d  r e q u i r e s  t h a t  
communi t ie s  w i t h i n  a new borough be con ne c te d  by road o r  have 
t r a n s p o r t a t i o n  s e r v i c e s  " a v a i l a b l e  a t  l e a s t  once a week . . .  
on a r e g u l a r l y  s c h e d u le d  o r  c h a r t e r e d  b a s i s . "  C h a r t e r e d  
s e r v i c e s  a r e  a lmo s t  u n i v e r s a l l y  a v a i l a b l e  and i t  i s  d i f f i c u l t  
t o  s ee  how any two Alaskan communi t ies  cou ld  f a i l  t o  meet 
t h i s  s t a n d a r d .  Al though the  i n t e n t  o f  t h e  p r o v i s i o n  may be 
soun d ,  s t a n d a r d s  cha t  a r e  always met a r e  no s t a n d a r d s  a t  all-^_ 
and t h i s  p r o v i s i o n  shou ld  e i t h e r  be r e w r i t t e n  or  d e l e t e d .



B. Annexa t ion .

There a r e  no s t a t u t o r y  s t a n d a r d s  f o r  a n n e x a t i o n .  The 
LBC by r e g u l a t i o n  (19 AAC 10.190) h a s  s e t  up s e p a r a t e  
s t a n d a r d s  f o r  t h e  a n n e x a t i o n  of  c o n t i g u o u s  t e r r i t o r y  and of  
n o n - c o n t i g u o u s  t e r r i t o r y .  The l a t t e r ,  f o r  obv ious  r e a s o n s ,  
i s  much more s t r i n g e n t .

1. D e f i n i t i o n  o f  “ C o n t i g u o u s ."

The LBC r e c e n t l y  approved the  a n n e x a t i o n  o f  a l a r g e  a r ea  
on t h e  Alaska P e n i n s u l a  t o  t he  Kodiak I s l a n d  Borough under  
i t s  s t a n d a r d s  f o r  a n n e x a t i o n  of  c o n t i g u o u s  t e r r i t o r y .  The 
annexed a r e a  i s  s e p a r a t e d  from the  Kodiak I s l a n d  Borough by 
S h e l i k o f f  S t r a i t ,  t h e  c e n t e r  of  which f o r  i t s  e n t i r e  c o u r s e  
i s  f e d e r a l  wa te r  beyond th e  t e r r i t o r i a l  l i m i t  o f  A lask a .  The 
LBC r e j e c t e d  Lake and P e n ' s  compet ing c l a i m  f o r  t he  same 
t e r r i t o r y .

N e i t h e r  t h e  LBC d e c i s i o n  nor i t s  s t a f f  r e p o r t  d i s c u s s  
t he  c r u c i a l  p r e l i m i n a r y  i s s u e  of  w he the r  t h e  annexed 
t e r r i t o r y  i s  c o n t i g u o u s  t o  t he  o r i g i n a l  Kodiak I s l a n d  
Borough.  Linder a d i c t i o n a r y  or  common se n s e  d e f i n i t i o n ,  i t  
s u r e l y  i s  not  c o n t i g u o u s .  However, c o n t i g u o u s  i s  d e f i n e d  a t  
19 AAC 10.840(4)  "as  t e r r i t o r y  which i s  immed i a t e ly  a d j a c e n t  
to o r  which i s  s e p a r a t e d  on ly  by n a t u r a l  o r  a r t i f i c i a l  
b a r r i e r s  which do not  d i s r u p t  or  impede the  s u p p l y i ng  or  
r e c e i v i n g  o f  m u n i c i p a l  s e r v i c e s . "

The problem wi th  t h a t  d e f i n i t i o n ,  a s  a p p a r e n t l y  
c o n s t r u e d  by t h e  LBC in  t h e  Kodiak d e c i s i o n ,  i s  t h a t  t he  
e x c e p t i o n  swal lows t h e  r u l e .  Boroughs p ro v id e  ve ry  few 
m u n i c i p a l  s e r v i c e s  i n  r o a d l e s s ,  u n p o p u l a t e d  a r e a s ,  and t h o se  
s e r v i c e s  t hey  do p ro v id e  ( i . e . ,  p l a n n i n g )  a r e  no t  hampered by 
g e o g ra p h i c  b a r r i e r s .  I f  t he  Alaska P e n i n s u l a  i s  " c o n t ig u o u s "  
to  Kodiak I s l a n d  d e s p i t e  t h e  j u r i s d i c t i o n a l  b a r r i e r  o f  
f e d e r a l  w a t e r s ,  i t  i s  d i f f i c u l t  to  c o n c e i v e  o f  any r o a d l e s s ,  
s p a r s e l y  p o p u la t e d  a r e a  o f  t he  s t a t e  t h a t  i s  no t  c o n t i g u o u s  
to any o t h e r  a r e a .  An ocean ,  a n o t h e r  borough ,  a mountain  
r a n g e ,  o r  500 m i l e s  o f  l and  a r e  j u s t  b a r r i e r s  which do not  
" d i s r u p t  or impede" borough s e r v i c e s  when t h o s e  s e r v i c e s  a r e  
a lmo s t  n o n - e x i s t e n t  t o  begin  wi th .

The d e f i n i t i o n  o f  con t igu ou s  i n  19 AAC 10.840(4)  could  
be s a l v a g e d  i f  t h e  LBC were to  c o n s t r u e  i t  more c l o s e l y  to  
the  d i c t i o n a r y  d e f i n i t i o n .  But f o l l o w i n g  t h e  Kodiak 
d e c i s i o n ,  t h e r e  i s  no l o n g e r  a d i s t i n c t i o n  between c o n t i g u o u s  
and n o n - c o n t i g u o u s  l a n d s  fo r  pu rposes  o f  borough a n n e x a t i o n s ,  
and t h e  whole framework o f  19 AAC 10.190 i s  undermined.



Eig h t  s t a n d a r d s  a r e  s e t  f o r t h  i n  19 AAC 10.190(a)  fo r  
a n n e x a t i o n  o f  c o n t i g u o u s  t e r r i t o r y .  Only one o f  t h e se  
s t a n d a r d s  must be met f o r  t h e  a n n e x a t i o n  to  be app roved .  In 
a d d i t i o n ,  t h e  a n n e x a t i o n  must meet t h e  fou r  s t a t u t o r y  
s t a n d a r d s  f o r  borough i n c o r p o r a t i o n  o f  AS 2 9 .0 5 .0 3 1 .

Some o f  t he  e i g h t  s t a n d a r d s  o f  1 0 .1 90( a )  a r e  r e l a t i v e l y  
s t r a i g h t - f o r w a r d  and easy  to  app ly ,  i . e .  whether  t he  l and i s  
t o t a l l y  sur rounded  by the  borough o r  who l ly  owned by the  
borough.  O t h e r s ,  however ,  have been so watered  down by the  
LBC t h a t  v i r t u a l l y  any p ro po sa l  w i l l  meet  them. Such 
s t a n d a r d s  a r e  m e a n i n g l e s s .

The problem can b e s t  be i l l u s t r a t e d  by r e f e r e n c e  to  an 
LBC d e c i s i o n .  In t h e  Kodiak d e c i s i o n  t h e  LBC found t h a t  
t h r e e  o f  t h e  r e g u l a t o r y  s t a n d a r d s  f o r  a n n e x a t i o n  were met ,  
t h ose  o f  19 AAC 1 0 . 1 9 0 ( a ) ( 3 ) , ( ^ )  and ( 8 ) .

(a) A p p l i c a t i o n  o f  1 0 . 1 9 0 ( a ) ( 3 )

The LBC found t h a t  t h e  Kodiak a n n e x a t i o n  met the t h i r d  
r e g u l a t o r y  s t a n d a r d :  " t h e  t e r r i t o r y  i s  i n  need o f  mun ic ipa l  
s e r v i c e s  which th e  o r g a n i z e d  borough can  p rov ide  more 
e f f i c i e n t l y  t han  a n o t h e r  m u n i c i p a l i t y  o r  t he  s t a t e . "  
S p e c i f i c a l l y ,  t he  LBC found t h a t  t he  a r e a  was in  need o f  
" p l a n n i n g ,  economic development  and s o l i d  waste  c o l l e c t i o n  
and d i s p o s a l  which can b e s t  be p ro v id ed  by t h e  Kodiak I s l a n d  
Borough."

T h i s  r u l i n g  i s  p a r t i c u l a r l y  s u p r i s i n g  s i n c e  e a r l i e r  in  
the d e c i s i o n  the  LBC s a i d :  "The c o n t e s t e d  a r e a  i s  
u n i n h a b i t e d .  T h e r e f o r e ,  t h e  need f o r  s e r v i c e s  i n  t h a t  a r e a  
i s  g r e a t l y  l i m i t e d . "

In  r e g a r d  to " p l a n n i n g , "  t he  a r e a  c o n s i s t s  a lmos t  
e n t i r e l y  o f  s t a t e  and f e d e r a l  land ( w i t h  some s u b s u r f a c e  
r i g h t s  owned by a Na t ive  r e g i o n a l  c o r p o r a t i o n ) . Co as t a l  
management and s t a t e  and f e d e r a l  l and  use  p l a n s  a r e  a l r e a d y  
in  p l a c e  and could  no t  e a s i l y  be changed by a borough,  nor  
did Kodiak i n d i c a t e  i t  would t r y  to  do s o .  The d e c i s i o n  
o f f e r e d  no e x p l a n a t i o n  a t  a l l  o f  how p l a n n i n g  s e r v i c e s  would 
be improved ;  a r g u a b l y  p l a n n i n g  s e r v i c e s  could  s u f f e r  due to  
the dismemberment  o f  t h e  CRSA.

The "economic developmen t"  c o n s i s t e d  o f  "salmon 
enhancement  p r o j e c t s "  which were neve r  i d e n t i f i e d  in  t he  
d e c i s i o n ,  t he  DCRA r e p o r t ,  o r  t e s t i m o n y .  Worse,  t h e r e  was no 
f i n d i n g  o r  ev id en ce  t h a t  salmon enhancement  i s  a c t u a l l y  
needed ,  which would be n e c e s s a r y  to meet  t he  s t a n d a r d .  
Moreover ,  g iv en  e x c l u s i v e  f e d e r a l  j u r i s d i c t i o n  on f e d e r a l  
l ands  and ADF&G's a u t h o r i t y  over  f i s h  s t o c k s ,  i t  i s  d o u b t f u l  
t h a t  any such b o ro u g h - s p o n se re d  p r o j e c t  i s  f e a s i b l e .  (The 
LBC d e c i s i o n  d id  not  d i s c u s s  t h e  l e g a l  o b s t a c l e s  t o  i t . )

2. S t a n d a r d s  for c ontiguous  annexations.
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As f o r  " s o l i d  wast e  c o l l e c t i o n  and d i s p o s a l , "  t h e  
o p i n i o n  d i s c u s s e d  f i s h e r i e s - r e l a t e d  was te  d i s p o s a l  i n  t he  
Ci ty  o f  Kodiak and a t  t he  Borough ' s  l a n d f i l l  on Kodiak 
I s l a n d .  I t  d id  not  f i n d  t h a t  3uch s e r v i c e s  were needed 
w i th i n  t he  annexed a r e a .  Inde ed ,  t h e r e  was no d i s c u s s i o n  of  
such s e r v i c e s  w i t h i n  t h e  annexed a r e a  and the  Kodiak Borough 
did no t  i n d i c a t e  i t  would ex tend  such s e r v i c e s  i n t o  t h e  a r e a .

S ince  t h e r e  i s  no p o p u l a t i o n  to  be se rved  and s i n c e  
p l a n n i n g  s e r v i c e s  a r e  a l r e a d y  in  p l a c e ,  i t  i s  a p p a r e n t  t h a t  
the  LBC bent  ove r  backwards to  f i n d  t h i s  s t a n d a r d  met .  I t  i s  
q u i t e  d i f f i c u l t  t o  c o n c e i v e  o f  any a r e a  in  t h e  s t a t e  which 
would not  meet i t  as  a p p l i e d .

(b) A p p l i c a t i o n  o f  1 0 . 1 9 0 ( a ) ( 4 )

The LBC a l s o  found t h e  f o u r t h  s t a n d a r d  met ,  t h a t  " t h e r e  
i s  a r e a s o n a b l e  l i k e l i h o o d  t h a t  f u t u r e  growth and development  
w i l l  o cc u r  w i t h i n  t h e  t e r r i t o r y  c o n s i d e r e d  f o r  an n ex a t i o n  and 
t h a t  a n n e x a t i o n  o f  t n a t  t e r r i t o r y  w i l l  e n a b l e  t h e  borough to  
plan f o r  and c o n t r o l  t h a t  d ev e lo p m en t . "

The LBC c i t e d  t e s t i m o n y  from Kodiak o f f i c i a l s  t h a t  
" t h e r e  i s  p o t e n t i a l  f o r  development  o f  m i n e r a l ,  o i l  and gas  
and f i s h i n g  a c t i v i t i e s  i n  t h e  area,  c o n s i d e r e d  f o r  
a n n e x a t i o n . "  The s p e c i f i c  examples c i t e d  were th e  f e d e r a l  
o i l  and gas  l e a s e  s a l e  s c he du le d  f o r  1 9 9 0 , " l i k e l y "  growth in  
t he  number o f  o f f s h o r e  p r o c e s s o r s ,  and K o d ia k ' s  compl a i n t  i t  
h a d n ' t  been c o n s u l t e d  on f e d e r a l  l and  use  p l a n s .

One problem wi th  t h i s  a n a l y s i s  i s  t h a t  both the  f e d e r a l  
l e a s e  s a l e  and t h e  growth o f  o f f s h o r e  p r o c e s s o r s  app ly  on ly  
to t he  w a t e r s  and not  t o  t h e  annexed t e r r i t o r y  on the  Alaska 
P e n i n s u l a .  Inde ed ,  t h e  f e d e r a l  l e a s e  s a l e  w i l l  occu r  by 
d e f i n i t i o n  o u t s i d e  o f  s t a t e  and borough j u r i s d i c t i o n .  
L ik ew ise ,  t h e r e  was no d i s c u s s i o n  o f  how t h e  borough cou ld  
plan f o r  and c o n t r o l  t h e  growth o f  o f f s h o r e  p r o c e s s o r s ,  a 
p roc es s  t h a t  ( i f  t r u e )  w i l l  l i k e l y  o cc u r  o u t s i d e  the  boundary 
o f  t he  s t a t e .  The r e f e r e n c e  t o  f e d e r a l  l and  use p l a n s  i s  a 
non s e q u i t e r ,  i r r e l e v e n t  t o  t h e  i s s u e  o f  whether  t h e r e  i s  a 
r e a s o n a b l e  l i k e l i h o o d  o f  growth and deve lopm en t .

There  was no f i n d i n g  o f  f a c t  and n o -rev id en c e  o f  any 
p r o j e c t e d  s h o r e s i d e  development  i n  t h a t  p a r t  o f  t he  Alaska  
P e n i n s u l a .  No l and  d i s p o s a l s ,  no m i n e r a l  d i s c o v e r i e s ,  no 
development  o f  c a n n e r i e s  o r  o t h e r  f i s h e r y - r e l a t e d  
i n f r a s t r u c t u r e  were i n d i c a t e d .  The LBC d id  not  even look  
behind t h e  f e d e r a l  l e a s e  s a l e  t o  f i n d  i f  o i l  i s  a c t u a l l y  
expec ted  to  be d i s c o v e r e d .  ( I n  f a c t ,  t h e  S h e l i k o f f  S t r a i t  i s  
not  c o n s i d e r e d  a good o i l  p r o s p e c t  and t h e  l e a s e  s a l e  has  
g e n e r a t e d  l i t t l e  i n t e r e s t e d  by the  o i l  i n d u s t r y . )



A b e t t e r  i n t e r p r e t a t i o n  o f  t h i s  s t a n d a r d  would app ly  i t  
t o  a r e a s  e x p e r i e n c i n g  s p e c i f i c ,  i d e n t i f i a b l e  development  t h a t  
d i s t i n q u i s h e s  them from th e  unorganized  borough in  g e n e r a l , 
or  i n  which such development  i s  p l anned .  Examples would 
i n c l u d e  r a p i d  p o p u l a t i o n  growth or  i n d u s t r i a l  or  mine ra l  
development  such as t h e  Red Dog Mine. To extend the  s t a n d a r d  
to a r e a s  such as  t he  sou th  s i d e  o f  t h e  Alaska P e n i n s u l a ,  
which a t  most i s  e x p e r i e n c i n g  slow i n c r e m e n t a l  development  no 
d i f f e r e n t  i n  scope from t h a t  i n  any o t h e r  unpopula t ed  a r e a ,  
i s  t o  r e n d e r  t h e  s t a n d a r d  m e a n in g l e s s .

(c)  A p p l i c a t i o n  o f  1 0 . 1 9 0 ( a ) ( 8 )

The LBC a l s o  conc luded  t h a t  t h e  e i g h t h  s t a n d a r d  was met ,  
t h a t  " t h e  an n ex a t i o n  i s  o t h e r w i s e  n e c e s s a r y  to  accompl ish  a 
v a l i d  p u b l i c  p u r p o s e . "  The d e c i s i o n  r e f e r s  t o  t h e  growth o f  
o f f s h o r e  f i s h  p r o c e s s o r s  which a re  r e p l a c i n g  sh o r e -b as ed  
p r o c e s s o r s ,  t h e re b y  d i m i n i s h i n g  l o c a l  employment and 
d e p r i v i n g  m un i c i pa l  governments  o f  raw f i s h  t a x e s .  I t  
c o n c l u d e s :  "Annexat ion  o f  t he  a r e a  i n  q u e s t i o n  would
m i t i g a t e  t h e s e  n e g a t i v e  e f f e c t s . "

This  aga in  i s  co m p l e t e l y  i r r e l e v a n t  as  a p p l i e d  to  t he  
annexed land on th e  Alaska P e n i n s u l a .  Even i n  r ega rd  to  t h e  
w a t e r s  i t  i s  d i f f i c u l t  t o  see  how a n n e x a t i o n  to  t h e  borough 
cou ld  c u r t a i l  t he  growth o f  o f f s h o r e  p r o c e s s o r s ,  or  co n f i n e  
them to  the  t h r e e - m i l e  l i m i t .  Al though t h e  a n n e x a t i o n  may 
g i v e  Kodiak more raw f i s h  t a x  r e ven ue s  s imply  by i n c r e a s i n g  
the  a r e a  i n  which i t  c o l l e c t s  them, i f  t h a t  i s  a l l  t he  
s t a n d a r d  means then  r a i s i n g  revenue a l o n e  becomes a " v a l i d  
p u b l i c  purpose"  s u f f i c i e n t  to  j u s t i f y  a n n e x a t i o n .

I . P ro c e d u r a l  Problems

A. Timeframe.

The t imef rame used by the  LBC to  r each  borough d e c i s i o n s  
p r e c l u d e s  r a t i o n a l  d e c i s i o n -m a k in g  and may in  i t s e l f  v i o l a t e  
c o n s t i t u t i o n a l  s t a n d a r d s  o f  due p r o c e s s .  The A l e u t i a n ' s  Eas t  
p r o c e s s  t ook j u s t  two months from the  f i l i n g  o f  t h e  p e t i t i o n  
to  t h e  d e c i s i o n a l  mee t ing (May 7 -  J u l y  8 , 1987).  The Kodiak 
p r o c e s s  took  j u s t  over  seven weeks (Oc t .  14 -  Dec. 4, 1988) ,  
and t h e  Lake and Pen p r o c e s s  l a s t e d  j u s t  t h r e e  and o n e - h a l f  
weeks (Nov. 10 -  Dec. 4,  1988) .  I t  i s  i n c o n c e i v a b l e  t h a t  a l l  
f a c t o r s  r e l e v a n t  i n  a p p l y i n g  a l l  t h e  s t a n d a r d s  to  a l l  t he  
b o u n d a r i e s  can be a d e q u a t e l y  weighed in  t h o s e  t ime f rames .

DCRA i s  under  s t a t u t o r y  du ty  to  i n v e s t i g a t e  borough 
p r o p o s a l s .  AS 2 9 . 0 5 . 0 8 0 .  Some i n d i c a t i o n  o f  t he  depth o f  
i n v e s t i g a t i o n  which shou ld  be r e q u i r e d  may be found in  t h e  —
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l e g i s l a t i o n  which a u t h o r i z e s  DCRA to c o n t r a c t  fo r  borough 
s t u d i e s  and a l l ows  up to  t h r e e  y ea r s  f o r  comple t ion  o f  t he  
s t u d i e s .  AS 4 4 . 4 7 .7 3 0 .  Nowhere n ea r  t h a t  depth o f  a n a l y s i s  
was g i ve n  to  any o f  t h e  B r i s t o l  Bay p r o p o s a l s .

I t  i s  e q u a l l y  i m p o s s i b l e  f o r  an opponent  o f  a borough 
p ro p o s a l  t o  a d e q u a t e l y  r espond in  t he  t ime  a l lowe d .  The 
borough p e t i t i o n e r s  have months o r  y e a r s  t o  p re p a r e  t he  
p r o p o s a l ,  and an a d eq u a t e  r e s p o n s e  would r e q u i r e  c o n s i d e r a b l e  
m a r s h a l l i n g  o f  f a c t s ,  ev idence  and l e g a l  a rgumen ts .  The 
LBC's own r e g u l a t i o n s  c a l l  f o r  " answer ing  b r i e f s "  to  be f i l e d  
(19 AAC 1 0 .3 9 0) ,  bu t  no t ime i s  p rov ided  to  p re p a r e  them, 
e s p e c i a l l y  c o n s i d e r i n g  t h a t  t he  gove rn in g  bodies  o f  c i t i e s  
and most  o t h e r  o r g a n i z a t i o n s  a r e  not  i n  co n t in u o u s  s e s s i o n  
and need t ime to  r e a c t .

I r o n i c a l l y ,  t h e  LBC has no l e g a l  d e a d l i n e  f o r  
c o n s i d e r i n g  borough p e t i t i o n s .  I t  r u s h e s  d e c i s i o n s  only as a 
m a t t e r  o f  p o l i c y .  ( D e a d l i n e s  come i n t o  p l a y  on ly  a f t e r  t he  
LBC's p u b l i c  h e a r i n g .  And, i n  p r a c t i c e ,  t h e  LBC d o e s n ' t  t ak e  
as long  as  t h o s e  d e a d l i n e s  a l l o w . )

B. N o t i c e .

1. O u t s i d e  t h e  boundary .

One major  f law wi th  t he  r e g u l a t i o n s  govern ing  n o t i c e  and 
p u b l i c  h e a r i n g s  i s  t h a t  as  i n t e r p r e t e d  t hey  d o n ' t  r e co g n iz e  
the  r i g h t s  o f  t h o se  o u t s i d e  o f  proposed  b o u n d a r i e s .

AAC 10 .370(a )  r e q u i r e s  t h a t  t h e  p e t i t i o n  be served  
d i r e c t l y  on "e ve ry  m u n i c i p a l i t y  i n  or  a d j o i n i n g  the  
t e r r i t o r y . "  In t h e  unorgan ized  borough ,  o f  c o u r s e ,  mun ic ip a l  
b o u n d a r i e s  r a r e l y  mee t .  The on ly  i n t e r p r e t a t i o n  o f  t h i s  
r e g u l a t i o n  t h a t  makes sens e  i n  t h e  unorgan ized  borough i s  to  
ap p ly  i t  to  communi t ies  i n  t h e  a d j o i n i n g  g e o g r a p h i c a l  a r e a .  
The r e g u l a t i o n  shou ld  a l s o  be expanded to  i n c l u d e  
u n i n c o r p o r a t e d  communi t ie s .

The LBC, however ,  and i t s  s t a f f  i n t e r p r e t  i t  t o  r e q u i r e  
d i r e c t  n o t i c e  on ly  t o  m u n i c i p a l i t i e s  w i t h 1 a common l e g a l  
boundary  wi th  t h e  new borough.  As a r e s u l t ,  in  t h e  Lake and 
Pen p ro c e s s  v i l l a g e s  i n  t h e  Nushagak d r a i n a g e  d id  not  r e c e i v e  
d i r e c t  n o t i c e  o f  t he  Lake and Pen p r o p o s a l ,  and a t  t he  t ime 
t h e  d e c i s i o n  was made DCRA's m a i l i n g  l i s t  d id  not  i n c l u d e  one 
v i l l a g e  o r  v i l l a g e  c o r p o r a t i o n  on t h e  w es t e r n  s i d e  o f  
boundary .  Nor d id  i t  i n c l u d e  BBNA or  t h e  Southwest  Region 
School  D i s t r i c t  -  even though t h e  l a t t e r  would l o s e  one of  
i t s  v i l l a g e s  to  t he  p r o p o s a l .



Li k e w i se ,  in  t he  A l e u t i a n s  Eas t  i n c o r p o r a t i o n  the  
v i l l a g e s  o f  I va n o f  Bay and P e r t  Heiden were r.ot " e n t i t l e d "  to 
d i r e c t  n o t i c e  even though th e  “r ep o s ed  boundary  in c lu d e d  ar. 
a i r s t r i p ,  a proposed  new v i l l a g e  s i t e  and N a t iv e  c o r p o r a t i o n  
l a n d s  o f  I v a n o f  Bay and t h e  t r a d i t i o n a l  v i l l a g e  s i t e  ( I l n i i< )  
and much o f  t h e  s u b s i s t e n c e  t e r r i t o r y  o f  Po r t  Heiden.  (BCRA 
did put  t h e s e  v i l l a g e s  on i t s  . r a i l i n g  l i s t ,  however . )

The LBC b e l i e v e s  t h a t  p u b l i s h i n g  n o t i c e  ir. the  
newspaper s  i s  s u f f i c i e n t  p r o t e c t i o n  f o r  t h o s e  o u t s i d e  
proposed b o u n d a r i e s .  But 13 AAC 10 . 3 8 0 ( a )  o n l y  r e q u i r e s  t he  
p e t i t i o n e r  to  p u b l i s h  n o t i c e  o f  t h e  p e t i t i o n  " i n  a newspaper  
o f  g e n e r a l  c i r c u l a t i o n  in t h e  t e r r i t o r y . "  Lake ar.d Pen 
p u b l i s h e d  t h i s  n o t i c e  i n  t h e  Borough P o s t ,  which i s  
d i s t r i b u t e d  on ly  w i t h i n  t h e  Lake ar.d Pen schoo l  d i s t r i c t  arc 
t he  3 r i s t o l  Say Borough,  no t  in  t he  Mushagak v i l l a g e s .  This  
p a r t i c u l a r  n o t i c e  was the  on ly  one e v e r  p u b l i s h e d  c o n t a i n i n g  
c r i t i c a l  i n f o r m a t i o n  such a 3 t he  p l a c e  f o r  I n s p e c t i n g  t h e  
p e t i t i o n  and b r i e f  and the  r i g h t  t o  f i l s  an answer ing  b r i e f .

In any e v e n t ,  few people  ever, i n  urban a r e a s  read l e g a l  
n o t i c e s  i n  t h e  ne wspape r s .  Ar.d t h e  B r i s t o l  3ay newspapers  
a r e  ma i l ed  f o u r t h  c l a s s  and a r s  n e t  r e l i a b l y  d e l i v e r e d  or  
read  in  t h e  v i l l a g e s .  Anchorage newspaper s  r a r e l y  make i t  t o  
most  v i l l a g e s  a t  a l l .  D i r e c t  n o t i c e  would be much more 
e f f e c t i v e ,  and c h e a p e r .

2.  Noncompl iance wi th  r e g u l a t i o n s .

The LBC does  not  s t r i c t l y  f o l l o w  i t s  owr. r e g u l a t i o n s  on 
n o t i c e  and s c h e d u l i n g .  For example,  i t  i s  r e q u i r e d  to  
p u b l i s h  n o t i c e  o f  i t s  p u b l i c  h e a r i n g  " a t  l e a s t  15 days b e f o r e  
t h e  d a t e  o f  t h e  h e a r i n g ,  a t  l e a s t  t h r e e  t im es  i n  a newspaper  
o f  g e n e r a l  c i r c u l a t i o n  in  t h e  t e r r i t o r y  That was not
fol lowed f o r  Lake and Per., a t  l e a s t  as p u b l i c a t i o n  r u l e s  a re  
no rm a l ly  c o n s t r u e d  by th e  c o u r t s .  The t h i r d  p u b l i c a t i o n  was 
on November 25> a week b e f o r e  i t s  p u b l i c  h e a r i n g s  began.

R e g a r d l e s s  o f  t e c h n i c a l  p r o c e d u r a l  a r g u m e n t s ,  i t  i s  
c r y s t a l  c l e a r  from or. ove rv i ew of  t h e  r e g u l a t i o n s  r e g a r d i n g  
i n c o r p o r a t i o n  p e t i t i o n s ,  13 AAC ' 0 . 3 2 5 - 1 0  . ^ 0  , t h a t  t he  
p r o c e s s  i s  d e s i g n e d  to  t a k e  s e v e r a l  months a t  a minimum and 
t h a t  t h e  LBC bends over  backwards  to  r u s h • d e c i s i o n s . For 
example,  t h e  LBC d e c i s i o n a l  mee t ing  or. Lake and Pen was one 
day a f t e r  i t s  p u b l i c  h e a r i n g s  c o n c l u d e d ,  a l t h o u g h  30 days  i s  
a l l o w e d .  Another  example i s  t he  speed  wi th  which the  LBC 
sch ed u le d  t h e  p u b l i c  h e a r i n g s .  The r e g u l a t i o n s  p ro v i de  t h a t  
a p e t i t i o n  i 3n f t  c o n s i d e r e d  pend ing u n t i l  p r o o f  o f  
p u b l i c a t i o n  o f  t h e  n o t i c e  r e q u i r e d  by 13 AAC 10 .380(a )  15 
r e c e i v e d .  That  p u b l i c a t i o n  did not  occu r  u n t i l  November 13. 
Yet t h e  f i r s t  n o t i c e  o f  t h e  LBC h e a r i n g  was p u b l i s h e d  
November 11, ar.d because  o f  ad c e a d l i r . e s  had t o  be p l ac ed  
s e v e r a l  days  b e f o r e  t h a t .  The p e t i t i o n  w a s n ' t  even f i l e d  
wi th  DCRA u n t i l  November 10, and i t  i s  c l e a r  t h e  L3C 
sc h ed u le d  a c t i o n  on the  p e t i t i o n  b e f o r e  i t  had i t  I
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C . H e a r i n g s .

Cu r re n t  law r e q u i r e s  very  l i t t l e  i n  t he  way of  p ub l i c  
i n f o r m a t i o n  and d e c i s i o n a l  h e a r i n g s .  By s t a t u t e ,  DCRA i s  
r e q u i r e d  to  have one p u b l i c  i n f o r m a t i o n a l  mee t ing  in  t he  a r ea  
and t h e  LBC to  have one p u b l i c  h e a r i n g .  AS 29.05.08Q and 
090.  (More may be he ld  a t  t he  d i s c r e t i o n  o f  t h e  LBC.) A 
d e c i s i o n a l  meet ing  must be he ld  w i t h i n  90 days o f  t he  LBC's 
p u b l i c  h e a r i n g .  In r e c e n t  p r a c t i c e ,  most o f  t h e  LBC h e a r i n g s  
have been t e l e c o n f e r e n c e d  r a t h e r  t han  he ld  in  t he  a r e a .

Again,  t h e r e  i s  no b u i l t - i n  p r a c t i c a l  mechanism f o r  
i nvolvement  o f  v i l l a g e s  immed ia t e ly  o u t s i d e  t h e  b o u n d a r i e s .  
Po r t  Heiden o r  Ivanof  Bay r e s i d e n t s  would have had to  go to 
Cold Bay or  F a l se  Pass i n  t he  midd le  o f  f i s h i n g  season to 
p a r t i c i p a t e  in  t h e  A l e u t i a n s  Eas t  h e a r i n g s .  Nushagak v i l l a g e  
r e s i d e n t s  would have had to  go to  Anchorage o r  t h e  I l i amna  
Lake a r e a  to  a t t e n d  Lake and P e n ' s  h e a r i n g s .  (The LBC l a t e r  
s ched u le d  t e l e c o n f e r e n c e  h e a r i n g s  i n  t he  Nushagak,  but  t h a t  
was to  c o n s i d e r  a r e c o n s i d e r a t i o n  r e q u e s t  a f t e r  t he  d e c i s i o n  
had a l r e a d y  been made.)

The e x i s t i n g  r e q u i r e m e n t s  f o r  i n f o r m a t i o n a l  mee t ings  and 
formal  p u b l i c  h e a r i n g s  a r e  c l e a r l y  i n a d e q u a t e  g iven  the  
impo r t an ce  o f  t h e  d e c i s i o n ,  t he  l a c k  o f  g e n e r a l  pu b l i c  
knowledge about  boroughs ,  and th e  v a s t  t e r r i t o r y  i n v o l v e d .

Moreover ,  v i l l a g e s  a few m i l e s  o u t s i d e  borough 
b o u n d a r i e s  have as  much a t  s t a k e  i n  d e t e r m i n i n g  where the  
l i n e  i s  drawn as  communi t ies  w i t h i n  t he  boundary -  which may 
be much f a r t h e r  away. Thu A l e u t i a n s  Eas t  l i n e  was drawn f a r  
c l o s e r  t o  Por t  Heiden and I van of  Bay than  to  any popu la t ed  
a r e a  w i t h i n  t he  borough;  Ekwok i s  o n l y  12 m i l e s  f ro .3 t h e  new 
Lake and Pen boundary .  To g i v e  such v i l l a g e s  s u b s t a n t i a l l y  
l e s s  p r o c e d u r a l  p r o t e c t i o n  than  communi t ies  w i t h i n  the 
borough l i k e l y  v i o l a t e s  t h e  c o n s t i t u t i o n a l  s t a n d a r d s  o f  due 
p ro ce s s  and equa l  p r o t e c t i o n .

I l l . S u b s t a n t i v e  Deci s ion-Making

A. The Problems

The LBC Board i s  charged  wi th  a s t a t u t o r y  and 
c o n s t i t u t i o n a l  du ty  to  c o n s i d e r  p roposed  changes  i n  the 
b o u n d a r i e s  o f  l o c a l  governmen ts .  I t s  d u t i e s  have been 
e l a b o r a t e d  by th e  l e g i s l a t u r e ,  which has  a l s o  e s t a b l i s h e d  
s p e c i f i c  s t a n d a r d s  f o r  t h e  LBC t o  a p p l y  i n  AS 2 9 . 0 5 .0 3 1 .  
Through i t s  r e g u l a t o r y  power th e  LBC has  e s t a b l i s h e d  f u r t h e r  
s t a n d a r d s  and e s t a b l i s h e d  b a s i c  p r o c e d u r e s .

Although t h e  commiss ioner s  a r e  no t  j u d g e s ,  t he y  a r e
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n o n e t h e l e s s  cha rged  wi th  making q u a s i - j u d i c i a l  d e c i s i o n s ,  
a p p ly in g  law to  f a c t s .  Pa r t  o f  t h e i r  d u t y  i s  to  s e rv e  a 
"watchdog" f u n c t i o n ,  e n s u r in g  t h a t  boundary changes  which do 
not  meet t he  l e g a l  s t a n d a r d s  f a i l .  Each o f  t h e  s t a t u t o r y  
i n c o r p o r a t i o n  s t a n d a r d s ,  f o r  example,  i s  mandatory as  w r i t t e n  
and must by law be a p p l i e d .  While under  normal  r u l e s  o f  
s t a t u t o r y  c o n s t r u c t i o n  the  s t a t u t o r y  s t a n d a r d s  can be 
ba l anced  a g a i n s t  each o t h e r ,  t h e y  must  be even ly  a p p l i e d .
The r e g u l a t i o n s  must conform to them.

Although some o f  t h e  s t a t u t o r y  s t a n d a r d s ,  such as  t he  
one d e a l i n g  wi th  soc io -economic  i n t e r r e l a t i o n s h i p s ,  a r e  
d i f f i c u l t  to  a p p l y ,  i t  i s  p o s s i b l e  t o  do so i f  enough 
r e s e a r c h  i s  done .  A g r e a t  wea l th  o f  i n f o r m a t i o n  on land and 
r e s o u r c e  use p a t t e r n s  i s  a v a i l a b l e  from a g e n c i e s  such as  
ADF&G, USF&W, CRSAs, and so f o r t h .  In B r i s t o l  Bay, mass ive  
r e s o u r c e  i n v e n t o r i e s  wi th  much r e l e v a n t  d a t a  were compi led in  
t he  c o n t e x t  o f  v a r i o u s  management p l a n s .

P a r t i c u l a r l y  g iven  DCRA's s t a t u t o r y  du ty  to  i n v e s t i g a t e  
borough p r o p o s a l s ,  one would t h i n k  t h a t  t h i s  wea l th  o f  
i n f o r m a t i o n  and e x p e r t i s e  on l and  use would be used to  make 
r a t i o n a l  boundary d e c i s i o n s .  The p r o c e s s  shou ld  be 
t ime-consuming but  r a t h e r  s t r a i g h t - f o r w a r d .

The a c t u a l  p r a c t i c e  i s  f a r  d i f f e r e n t .  Some o f  i t s  worse 
c h a r a c t e r i s t i c s  f o l l o w :

1. The s t a t u t o r y  s t a n d a r d s  a r e  not  a p p l i e d .  The 
r e q u i r e m e n t  r e g a r d i n g  n a t u r a l  ge ography ,  f o r  example,  was 
c o m p l e t e l y  i gn ore d  f o r  t h e  n o r t h w e s t e r n  boundary o f  Lake and 
Pen,  and was brushed  over  i n  t he  d e c i s i o n  on th e  e a s t e r n  
boundary o f  A l e u t i a n s  E a s t .

LBC d e c i s i o n s  focus  too  much on borough f i n a n c e s .
While t h i s  i s  i m p o r t a n t ,  t h e  s t a n d a r d s  o n l y  r e q u i r e  t h a t  a 
borough be a b l e  t o  s u p p o r t  i t s e l f .  In p r a c t i c e ,  t he  LBC has 
a l lowed  expanded b o u n d a r i e s  which v i o l a t e  t h e  o t h e r  s t a n d a r d s  
i n  o r d e r  to  put  t h e  borough in  an b e t t e r  f i n a n c i a l  p o s t u r e .
For example ,  t h e  A l e u t i a n s  Eas t  boundary  was a l l owed  to  
ex t end  i n t o  t h e  B r i s t o l  Bay r e g i o n  p r i m a r i l y  so t h a t  t he  
borough would no t  have t o  r e l y  on a p r o p e r t y  t a x ,  d e s p i t e  a 
f i n d i n g  t h a t  t h i s  was not  n e c e s s a r y  to  e n s u r e  t he  b o r o u g h ' s  
f i n a n c i a l  v i a b i l i t y .

S u b s i s t e n c e  and t r a d i t i o n a l  l an d  use  p a t t e r n s  p a t t e r n s  
a r e  r a r e l y  c o n s i d e r e d  d e s p i t e  t h e i r  imp o r t a n c e  i n  d e t e r m i n i n g  
the  soc io -ec on om ic  u n i t y  o f  a r e g i o n .

2 .  S i m i l a r l y ,  t he  LBC t r e a t s  t h e  unorgan ized  borough as 
a b l ank  s l a t e ,  i g n o r i n g  and j e o p a r d i z i n g  y e a r s  o f  p l a n n i n g  
a l r e a d y  i n  p l a c e .  For example,  t h e  B r i s t o l  Bay CRSA -  w ide ly  
viewed a model program -  has  been dismembered i n t o  a minimum__
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o f  fou r  p a r t s ,  assuming the  c u r r e n t  borough p r o p o s a l s  go 
t h ro u g h .  Thi s  makes no sense  from a p l a nn i ng  p e r s p e c t i v e .

3. The LBC r e n d e r s  c o n f l i c t i n g  d e c i s i o n s  and a p p l i e s  
" s t a n d a r d s "  not  found i n  t he  law.  For example,  t he  LBC would 
not  even c o n s i d e r  Nushagak v i l l a g e  a rgument s  based on a 
b o r o u g h ' s  p o t e n t i a l  impact  on n a t u r a l  r e s o u r c e  management.
Yet t he  i d e n t i c a l  argument  was found a v a l i d  b a s i s  f o r  t he  
Kodiak a n n e x a t i o n .  The LBC's focus  on commercial  f i s h i n g  
d i s t r i c t s  t o  t h e  e x c l u s i o n  o f  o t h e r  economic a c t i v i t i e s  i s  a 
" s t a n d a r d "  not  found i n  t h e  law,  as  i s  t h e  "maximizing f i s h  
t ax  r evenu es "  r a t i o n a l e  a p p l i e d  f o r  Kodiak and A l e u t i a n s  
E a s t .

4.  LBC d e c i s i o n s  a r e  based p r i m a r i l y  on the  bare  
a s s e r t i o n s  o f  f a c t  i n  t h e  p e t i t i o n  and unsworn " t e s t i m o n y "  a t
p u b l i c  h e a r i n g s .  There i s  r a r e l y  any check ing  o f  f a c t s  or
r e l i a n c e  on e x p e r t s  such as  ADF&G or  t h e  CRSA. Thi s  f a c t o r ,  
coupled  wi th  t h e  f a i l u r e  t o  s e r i o u s l y  f o l l o w  the  s t a n d a r d s ,  
r e s u l t s  i n  t h e  d e c i s i o n a l  p ro c e s s  be ing  l i t t l e  more than a 
s h u f f l i n g  o f  words on p a p e r ,  d i v o r c e d  from r e a l i t y .

5.  The DC&A and th e  LBC w i l l  not  c o n s i d e r  any f a c t o r  
not  r a i s e d  by a p a r t y ,  d e s p i t e  DCRA'3 d u t y  to  i n v e s t i g a t e .  
While t o  a c e r t a i n  e x t e n t  t h i s  i s  u n d e r s t a n d a b l e ,  t h e r e  i s  no
excuse  f o r  not  a n a l y z i n g  g l a r i n g  problems such a s  t he
" c o n t ig u o u s "  i s s u e  in  Kod iak ' s  a n n e x a t i o n  o r  t he  f a i l u r e  o f  a 
boundary to  g e n e r a l l y  conform to  n a t u r a l  geography .

B. Causes and P o s s i b l e  Remedies

Some o f  t he  t h e s e  problems a r e  due t o  t h e  f o l l o w in g  
" i n s t i t u t i o n a l "  f l aw s :

1. The e x i s t i n g  s t a n d a r d s  and r e g u l a t i o n s  were 
promulga ted  b e f o r e  t he  p o l i t i c a l  and economic c l i m a t e  changed 
d r a m a t i c a l l y  i n  f a v o r  o f  b o r o u g h i z a t i o n . There i s  now an 
i n s t i t u t i o n a l  b i a s  i n  f a v o r  o f  boroughs  which c r e a t e s  a 
t end ency  on t h e  p a r t  o f  t h e  LBC and i t s  s t a f f  to  n e g l e c t  i t s  
"wa tch-dog"  d u t y  and i g n o r e  r u l e s  which " g e t  i n  t h e  way" of  
borough f o r m a t i o n .  Th is  r e s u l t s  i n  a s t a n d ' . r d l e s s  sys t em,  
c r e a t i n g  a l a n d - g r a b  m e n t a l i t y  where an y t h i n g  go es ,  
f i r s t - c o m e  f i r s t - s e r v e d .

I f  c i r c u m s t a n c e s  a r e  now so changed t h a t  i t  i s  
d e s i r e a b l e  f o r  a l l  or  most o f  t h e  un org an ized  borough to  
i n c o r p o r a t e ,  t h e  r u l e s  should a l s o  be changed and mean ing fu l  
s t a n d a r d s  e s t a b l i s h e d  f o r  drawing l i n e s  i n  unpopula ted  
a r e a s .  I t  i s  i m p e r a t i v e  t h a t  r e g i o n s  be looked a t  as  a -  
w h o le .
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2.  The LBC and i t s  s t a f f  seem to  l a c k  u n d e r s t a n d i n g  of  
t h e  b a s i c  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  and a d m i n i s t r a t i v e  
a n a l y s i s .  Al though t hey  a r e  laymen,  t h ey  a r e  n o n e t h e l e s s  
charged  wi th  a q u a s i - j u d i c i a l  d u t y .  Th is  f law was 
e x e m p l i f i e d  by comments by commiss ione rs  a t  a r e c e n t  
r e c o n s i d e r a t i o n  h e a r i n g  on the  Lake and Pen p r o p o s a l .

One commiss ioner  s a i d  t h a t  t he  Nushagak v i l l a g e s  
a rgument s  r e l a t i n g  to  s u b s i s t e n c e  use had no m e r i t  because 
s t a t e  and f e d e r a l  government  have e x c l u s i v e  j u r i s d i c t i o n  over  
t h e i r  r e s p e c t i v e  l a n d s  and t h e  borough could  have no impact  
them.  Two t h i n g s  a r e  wrong wi th  t h a t  s t a t e m e n t :  1) i t  
i g n o r e s  t h e  f a c t  t h a t  s u b s i s t e n c e  and o t h e r  r e s o u r c e  use i s  
t h e  p r i m a r i l y  i n d i c i a  o f  t h e  so c i o -e co no m ic  t i e s  o f  t h e  
r e g i o n ,  which by law i s  something t h e  LBC has to  c o n s i d e r ;  2) 
i t  i s  an i n c o r r e c t  s t a t e m e n t  o f  law and a c t u a l  p r a c t i c e  i n  
r e ga rd  to  s t a t e  l a n d s .

Other  commiss ione rs  i n d i c a t e d  t h a t  t h e i r  d e c i s i o n  to  
f a v o r  Ko d ia k ' s  a n n e x a t i o n  a t  t h e  expense  o f  Lake and Pen made 
them u n w i l l i n g  to  a d j u s t  Lake and P e n ' s  we s t e rn  boundary.
That  shows r emar ka b le  w i l l i n g l e s s  t o  d i s r e g a r d  the  LBC's 
s t a t u t o r y  du ty  to i m p a r t i a l l y  ap p ly  law to  f a c t s *

3. There seems t o  be an i n s t i t u t i o n a l  c o n fu s io n  about  
t he  n a t u r e  o f  t h e  p r o c e e d i n g s .  Case law has made c l e a r  t h a t  
t h e y  a r e  l e g i s l a t i v e  r a t h e r  t han  a d v e r s a r i a l  i n  n a t u r e .  In 
p r a c t i c e ,  t h e y  a r e  t r e a t e d  as  a d v e r s a r i a l  i n  many r e s p e c t s  
but  w i th o u t  t h e  p r o c e d u r a l  s a f e g u a r d s  t h a t  no rma l ly  e x i s t  in  
a d v e r s a r i a l  p r o c e e d i n g s .

4.  The same DCRA s t a f f  who i n v e s t i g a t e  p r o p o s a l s  and 
p r e p a r e  r ecommendat ions  f o r  t h e  LBC p ro v i d e  t e c h n i c a l  
a s s i s t e n c e  t o  t h o s e  p u t t i n g  t o g e t h e r  p r o p o s a l s .  This  c r e a t e s  
a b u i l t - i n  b i a s  i n  f a v o r  o f  t h e  p e t i t i o n .  These two 
f u n c t i o n s  shou ld  be s e p a r a t e d ,  wi th  t h e  DCRA i n v e s t i g a t i o n  
and r e p o r t  and r ecommendat ions  done by n e u t r a l  p a r t i e s  a f t e r  
t he  p e t i t i o n  i s  f i l e d .

5.  N e u t r a l  h e a r i n g  o f f i c e r s ,  w i th  l e g a l  t r a i n i n g  and 
p r e f e r a b l y  a l a n d - u s e  background,  should  conduc t  p u b l i c  
h e a r i n g s  and make recommended d e c i s i o n s  whenever c o n t e s t e d  
i s s u e s  a r i s e .  This  would a l l e v i a t e  some o f  t h e  problems 
d i s c u s s e d  above .

Conc lus ion

Borough d e c i s i o n s  a r e  q u i t e  i m p o r t a n t  and have 
l o n g - r a n g e  i m p l i c a t i o n s  not  f u l l y  u n d e r s to o d  even by the  LBC 
and DCRA. Th is  i s  p a r t i c u l a r l y  t r u e  i n  r e g a r d  to  land and —
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r e s o u r c e  management,  l o c a l  i n f l u e n c e  on which i s  one o f  the'* 
major  i n c e n t i v e s  f o r  forming bo roughs .  Judging  from our  
r e g i o n ' s  e x p e r i e n c e s ,  t he  LBC p r o c e s s  r e s u l t s  in  
s h o r t - s i g h t e d  and a r b i t r a r y  d e c i s i o n s .  I t  i s  a b s o l u t e l y  
a s t o u n d i n g  t h a t  any agency would t h i n k  t h a t  i t  can r a t i o n a l l y  
make d e c i s i o n s  r edrawing  the  map o f  s o u t h w e s t e r n  Alaska in  a 
p r o c e s s  t a k i n g  l e s s  t han  two months .

Moreover ,  t h e  p ro ce s s  and t h e  i m p l i c a t i o n s  o f  borough 
f o rm a t i on  a r e  p o or l y  unde r s tood  by t h e  p u b l i c  i n  B r i s t o l  Bay. 
This  f a c t o r ,  combined wi th  p r o c e d u r a l  impediments  imposed by 
the  LBC, g r e a t l y  d i m i n i s h e s  t h e  a b i l i t y  o f  t h e  l o c a l  populace  
to have a meaning fu l  vo ic e  i n  t h e  d e c i s i o n s .  A g r e a t  d ea l  o f  
unn ece ss a ry  d i v i s i v e n e s s  has r e s u l t e d .

This  s i t u a t i o n  can only s e r v e  to  harm the  s t a t e  i n  t he  
l ong run .



F ebr ua ry  7,  1989 
Box 762
D i l l i n g h a m ,  Ak 99576

Sen.  Al Adams, Chairman
Sen a te  Community and Reg iona l  A f f a i r s  Committee 
Alaska S t a t e  L e g i s l a t u r e  
P.O.  Box V 
Ju ne au ,  AK 99811

Hep. E i l e e n  Maclean,  Chairman
House Community and Reg iona l  A f f a i r s  Committee
Alaska S t a t e  L e g i s l a t u r e
P.O.  3ox V
Jun eau ,  AK 99811

He: Local  Boundary Commission -  HB- 'B l ,  Kodiak I s l a n d  Borough 
a n n e x a t i o n , Lake and P e n i n s u l a  i n c o r p o r a t i o n

Dear Sen.  Adams and Hep. Maclaan:

I w r i t e  to  urge  your  commi t tees  t o  c o n s i d e r  a major  
o v e r h a u l  o f  t he  Local  Boundary Commission p r o c e s s  f o r  
c o n s i d e r i n g  borough i n c o r p o r a t i o n s  and a n n e x a t i o n s .  I a l s o  
u rge  you to  put  borough d e c i s i o n s  on hold in  t h e  meant ime,  
and more p a r t i c u l a r l y  t o  v e t o  the  Kodiak I s l a n d  3orough 
a n n e x a t i o n  and ,  i f  p o s s i b l e ,  t o  remand t h e  Lake and P e n i n s u l a  
d e c i s i o n  to  t he  LBC f o r  f u r t h e r  c o n s i d e r a t i o n ,

As a D i l l i ngham c i t y  coun c i l ma n ,  an a t t o r n e y  employed 'oy 
a N a t iv e  a s s o c i a t i o n ,  and a former  newspaper  w r i t e r  i n  
3 r i s t o l  Bay I  have c l o s e l y  s c r u t i n i z e d  t h e  a b o v e - r e f e r e n c e d  
a c t i o n s  and a l s o  t h e  1987 A l e u t i a n s  Eas t  i n c o r p o r a t i o n . In 
t erms o f  s u b s t a n t i v e  a n a l y s i s  t h e s e  t h r e e  LBC d e c i s i o n s  a r e  
p ro b a b l y  t h e  wors t  a d m i n i s t r a t i v e  d e c i s i o n s  I  have seen  i n  
t e n  y e a r s  o f  l e g a l  p r a c t i c e .

While Rep, S h u l t z ' s  b i l l  i s  a good s t a r t i n g  p o i n t ,  i t  
does  no t  go f a r  enough.  A major  problem i s  t h a t  t h e  
s t a t u t o r y  and r e g u l a t o r y  s t a n d a r d s ,  p ro b a b l y  i n a d e q u a t e  t o  
beg in  w i t h ,  have been so l o o se n ed  i n  a p p l i c a t i o n  t h a t  t h e y  no 
l o n g e r  mean a n y t h i n g .  The LBC s imply  s u b s t i t u t e s  i t s  own 
Judgement  f o r  t h e  l e g a l l y - p r o m u l g a t e d  s t a n d a r d s  whenever a 
c o n t e s t e d  i s s u e  a r i s e s ,  w i th  t he  r e s u l t  t h a t  i t s  d e c i s i o n s  
a r e  a r b i t r a r y  and i n c o n s i s t e n t .

The p r o c e s s  e n co ura ges  l a n d - g r a b s  and r e s u l t s  i n  f u r t h e r  
c o n c e n t r a t i o n  o f  t he  t ax  base  in  t h e  more p o l i t i c a l l y  
s o p h i s t i c a t e d ,  u rb a n i z e d  communi t ies  a t  t he  expense  o f  
v i l l a g e s .  I t  a l s o  r e s u l t s  i n  b o u n d a r i e s  t h a t  a r e  i r r a t i o n a l  
from a g e o g r a p h i c  ar.d demographic  p e r s p e c t i v e .  You s imply  
cannot  c a r v e  up l a r g e  r e g i o n s  o f  t he  s t a t e  on a f i r s t - c o m e



f i r s t - s e r v e d  b a s i s ,  r e q u i r i n g  on ly  minimal  compl i ance  wi th  
weak s t a n d a r d s ,  and hope to  r.ave a f a i r  and r a t i o n a l  r e s u l t .

The Kodiak I s l a n d  Borough a n n e x a t i o n .  Th is  a n n e x a t i o n  
should Da ve toed  beca use  i t  i 3  bad p u b l i c  p o l i c y  and beca use  
t h e  LBC th rew i t s  s t a n d a r d s  t o  t h e  wind3 to  a l l ow i t .

The Kodiak borough was a l l owed t o  annex a l a r g e  
u n i n n a b i t e d  p o r t i o n  o f  t he  Alaska P e n i n s u l a  and a d j a c e n t  
w a t e r s  o f  t h e  S h e i i k o f f  S t r a i t  t h a t  Lake and Pen a l s o  sough t  
t o  i n c o r p o r a t e .  I t  sho u ld  be borne  ir. mind t h a t  Lake and Pen 
had o n l y  to  meet t he  s t a n d a r d s  f o r  i n c o r p o r a t i o n ,  wh i l e  
Kodiak had t o  meet t h o se  s t a n d a r d s  and t h e  r e g u l a t o r y  
s t a n d a r d s  f o r  a n n e x a t i o n .

The LEC’ s r a t i o n a l e  f o r  g i v i n g  t h e  a r e a  t o  Kodiak 
i n s t e a d  o f  Lake ar.d Per. seems to have been t h a t  t he  S h e l i k o f f  
S t r a i t  i s  f i s h e d  p r i m a r i l y  by Kodiak -based  fi3herrr.en and t h a t  
t a x e s  from t h a t  f i s h e r y  3ho u id ,  i n  f a i r n e s s ,  go to  Kodiak.  
While t h a t  may seem r e a s o n a b l e ,  no such s t a n d a r d  i s  found In 
the  s t a t u t e  or  t he  r e g u l a t i o n s . Th i s  I s  a pr ime example of  
t h e  LBC a u D s t l t u t i n g  I t s  own judgement  o f  what "ough t"  t o  
happen f o r  t h e  l e g a l l y - e s t a b l i s h e d  r u l e 3 .

The Kodiak a n n e x a t i o n  -was g r a n t e d  under  t h e  LBC's 
r e g u l a t i o n s  go ve rn ing  " c o n t i g u o u s "  a n n e x a t i o n s ,  under  which 
i t  had t o  meet one o f  e i g h t  r e g u l a t o r y  s t a n d a r d s .  However,  a 
p r e l i m i n a r y  i33ue not  even d i s c u s s e d  i n  t h e  d e c i s i o n  was 
whe ther  t h e  annexed t e r r i t o r y  i s  c o n t i g u o u s  t o  Che o r i g i n a l  
b o r o u g h . By any common se n s e  d e f i n i t i o n  i t  i s  not  c o n t i g u o u s  
because . t  i s  s e p a r a t e d  from t h e  o r i g i n a l  Kodiak I s l a n d  
Borough by f e d e r a l  w a t e r s  beyond t h e  t e r r i t o r i a l  l i m i t  o f  
Alaska and w i l l  be a s e p a r a t e  e n c l a v e .

L i k e w i se ,  t h e  e i g h t  r e g u l a t o r y  s t a n d a r d s  were not  
m e a n i n g f u l l y  a p p l i e d .  The L3C found t h a t  t h r e e  o f  them were 
met ,  but  no t  one o f  t h e s e  f i n d i n g s  w i t h s t a n d s  s c r u t i n y ,  The 
L3C mere ly  ac c e p t e d  the  ba re  r e p r e s e n t a t i o n s  o f  t he  
p e t i t i o n e r s  w i th o u t  i n d ep e n d en t  a n a l y s i s  o r  r e s e a r c h  - 
d e s p i t e  DCRA's s t a t u t o r y  du ty  to  " i n v e s t i g a t e "  p r o p o s a l s .

There was no ev i d e n c e  o f  l i k e l y  developmen t  i n  t h e  a r e a  
which Kodiak could  r e a l i s t i c a l l y  p l a n  f o r  o r  c o n t r o l ,  no 
e v i d en c e  t h a t  m un i c i pa l  s e r v i c e s  were needed and no e v i d e n c e  
t h a t  t h e  borough would p r o v i d e  any a d d i t i o n a l  s e r v i c e s  i n  t he  
a r e a ,  which a f t e r  a l l  i s  u n i n h a b i t e d , In s h o r t ,  t h e  o n l y  
r e a l  r e a s o n  f o r  t he  a n n e x a t i o n  was t o  p r o v i d e  t h e  Kodiak 
borough an a d d i t i o n a l  r evenue  s o u r c e ,  and t h a t  a l o n e  does  not  
meet t h e  l e g a l  s t a n d a r d s .  I t  shou ld  a l s o  be no ted  t h a t  most 
o f  t he  r e a s o n s  t h e  LBC c i t e d  f o r  a p p ro v i n g  the  a n n e x a t i o n  
a p p l i e d  o n l y  to  t h e  w a t e r s  o f  S h e . l i k o f f  S t r a i t  and no t  t o  t he  
Alaska P e n i n s u l a .
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From a p u b l i c  p o l i c y  p e r s p e c t i v e  one has t o  q u e s t i o n  the  
wisdom o f  g i v i n g  t h i s  r evenue  so u r ce  to  a borough wi th a 
r e l a t i v e l y  v i b r a n t  economy and h e a l t h y  t ax  base a t  the  
expense  o f  nea rby  c h r o n i c a l l y  d e p r e s s e d  v i l l a g e s  with no t ax  
o as e .  Kodiak has numerous f i s h e r i e s  and i3  one o f  t he  
communi t ies  d i r e c t l y  b e n e f i t t i n g  from t h e  " A m e r i c a n iz a t i o n "  
o f  t he  Nor th P a c i f i c  bot tem f i s h e r y .  I t  has  y ea r - ro u n d  
h a r b o r s  and p r o c e s s i n g  p l a n t s .  The Lake I l i am n a  v i l l a g e s  i n  
c o n t r a s t  a r e  ai racs t  3 0 l e l y  dependen t  on t h e  B r i s t o l  Bay 
salmon f i s h e r y ,  f o r  which n o n - r e s i d e n t s  hold most p e r m i t s .  
There a r e  no p r o c e s s i n g  p l a n t s .  The t y p i c a l  v i l l a g e  has  on ly  
a few 3aimon p e r m i t s  and a h an d fu l  o f  s a l a r i e d  j o b s  i n  t he  
s c h o o l s  and l o c a l  governmen t .  Unemployment i s  a s t r o n o m i c a l  
in  t h e  w i n t e r  months ,

Cne would t h i n k  i t  in  t h e  s t a t e ' s  i n t e r e s t  t h a t  such
v i l l a g e s  have a c c e s s  t o  nearby  f i s h e r i e s ,  i f  on ly  th rough
t a x a t i o n ,  And p e r h ap s  t h e  new borough co u l d  deve lop  programs 
e n a b l i n g  i t s  peo p le  t o  more d i r e c t l y  b e n e f i t  from the  
S h e i i k o f f  S t r a i t  f i s h e r i e s .

The LBC'3 d e c i s i o n  i t s e l f  found t h a t  t he  r evenu es  from
t h i 3  t e r r i t o r y  would be much more i m p o r t a n t  t o  Lake and Pen
than  to  Kodiak,  a l t h o u g h  not  c r i t i c a l  t o  e i t h e r .  Ko d ia k ' s  
b e n e f i t  would be n e g l i g i b l e ,

Lake and P e n i n s u l a  i n c o r p o r a t i o n . Thi s  d e c i s i o n  should  
be h e l a  open by wha teve r  l e g a l  mechanism i s  a v a i l a b l e  t o  do 
so .  For one t h i n g ,  a ve to  o f  t h e  Kodiak a n n e x a t i o n  w i l l  no t  
alor.e g i v e  Lake and Pen the  a d d i t i o n a l  t e r r i t o r y  i t  s o u g h t ,  
and d e s e r v e s .

For a n o t h e r ,  t h e  b o r o u g h ' s  n o r t h w e s t e r n  boundary was 
approved w i t h o u t  a d e q u a te  n o t i c e  t o  n e i g h b o r i n g  communi t ies  
in  t h e  Nushagak d r a i n a g e .  In my v iew,  t h e  p ro c e d u r e s  used 
e f f e c t i v e l y  p r e c l u d e d  any mea n ing fu l  o p p o r t u n i t y  t o  be h ea r d  
by r e s i d e n t s  o f  t h e  a d j a c e n t  a r e a  and t h e r e b y  v i o l a t e d  t h e i r  
c o n s t i t u t i o n a l  r i g h t s  o f  due p r o c e s s  and equa l  p r o t e c t i o n .

S u b s t a n t i v e l y ,  t h e  n o r t h w e s t e r n  boundary  c l e a r l y  
v i o l a t e s  t h e  s t a t u t o r y  s t a n d a r d s  by f o l l o w i n g  l o n g i t u d a n a l  
l i n e s  r a t h e r  t han  n a t u r a l  geography and soc io -economic  use 
p a t t e r n s .  3y s l a s h i n g  a r b i t r a r i l y  a c r o s s  t he  d r a i n a g e s ,  i t  
d i v i d e s  h i s t o r i c  (and l o g i c a l )  p l a n n i n g  u n i t s  and pu t s  
v a l u a b l e  spawning g rounds  f o r  t h e  Nushagak salmon f i s h e r y  i n  
t he  new borough ,  I t  a l s o  p l a c e s  s u b s i s t e n c e  h u n t i n g  and 
f i s h i n g  a r e a s  t h a t  Nushagak v i l l a g e  r e s i d e n t s  say a r e  
t r a d i t i o n a l l y  " t h e i r s "  i n  t he  Lake and Pen Borough.

Depending on Lake and P e n ' s  e v i d e n c e ,  o f  c o u r s e ,  t he  
boundary  might  be moved in  e i t h e r  d i r e c t i o n  i f  t h e  l e g a l  
s t a n d a r d s  were a p p l i e d .  But  t h e  n o r t h w e s t e r n  boundary was 
not  even a d d r e s s e d  in  t he  L B C ' d e c i s i o n , and th e  L3C rei 'used 
to  g r a n t  r e c o n s i d e r a t i o n  o f  t he  d e c i s i o n  so t h a t  i t  could  be .
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Another  r e a so n  f o r  o v e r t u r n i n g  t h i s  d e c i s i o n  i s  t h e  
speed wi th  which i t  was made (24 d a y s ) .  Thi s  d id  not  a l l o w  
s u f f i c i e n t  i n v e s t i g a t i o n  and e v a l u a t i o n  o f  t he  p r o p o s a l  by 
DCRA and th e  LSC, much l e s 3  by t h e  p u b l i c .  Many r e s i d e n t s  o f  
t ne  r e g i o n  b e l i e v e  one borough encompass ing  a l l  o f  B r i s t o l  
Say would be a b e t t e r  c h o i c e .  DCRA has  been asked  to  s t u d y  
t h i s  p o s s i b i l i t y  out  has  r.ot done so .

In  c o n c l u s i o n ,  t he  LSC p r o c e s s  and t h e  s t a t u t o r y  
s t a n d a r d s  f o r  i n c o r p o r a t i o n  snou ld  be m o d i f i e d  to e n s u r e  t h a t  
b o u n d a r i e s  a r e  made on sound p l a n n i n g  p r i n c i p l e s .  N a tu ra l  
g eog raphy ,  t r a d i t i o n a l  use  p a t t e r n s ,  and e x i s t i n g  
l a n d - p l a n n i n g  u n i t s  should  bs emphas i sed  i n  un po pu la t ed  
a r e a s .  At t h e  very  l e a s t ,  i f  d e c i s i o n s  a r e  going t c  be made 
on t h e  o a s i s  o f  "who should  g e t  t h e  r e v e n u e s , "  t he  
l e g i s l a t u r e  and not  t h e  LBC shou ld  e s t a b l i s h  t h e  p o l i c i e s  f o r  
making t h a t  c h o i c e ,  I would t h i n k  th e  s t a t e  would want to  
3?read  out  t he  tax base  as much a s  p o s s i b l e .

The s t a n d a r d s  and p r o c e d u r e s  shou ld  a l s o  be m o d i f i e d  to  
g iv e  t h e  i n t e r e s t s  o f  communi t ie s  o u t s i d e  p roposed  b o u n d a r i e s  
equal  c o n s i d e r a t i o n  and to  e n s u r e  t h a t  r e g i o n s  a r e  l ooked  a t  
a s  whole .

The LBC's a n a l y s i s  would be improved i f  n e u t r a l  h e a r i n g  
o f f i c e r s  conduc ted  t h e  h e a r i n g s  and made recommended 
d e c i s i o n s ,  and i f  DCRA’s i n v e s t i g a t i v e  and t e c h n i c a l  
a s s i s t a n c e  r o l e s  were c l e a r l y  s e p a r a t e d  and per formed by 
d i f f e r e n t  p e o p l e .  DCRA's i n v e s t i g a t i v e  d u t y  shou ld  be more 
c l e a r l y  s p e l l e d  out  so t h a t  d e c i s i o n s  a r e  based on f a c t s  and 
e x p e r t i s e  r a t h e r  than t h e  s u p e r f i c i a l  r e p r e s e n t a t i o n s  o f  
t h e s e  pushing  a p r o p o s a l .  Right  now, t h e  whole p e t i t i o n i n g  
p r o c e s s  i s  l i t t l e  more t ha n  a word game.

cc Sen.  Z h a r o f f  
Sen.  B ink ley  
Rep. Jacko 
Rep. Hoffman 
Rep. M. Davis 
Rep. S c h u l t z

S i n c e r e l y ,

/

Bruce 8.  B a l t a r

4 .
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REGARDING PROCEDURES ( J an u a ry  30 -  31, 1989)

The f o l l o w i n g  i s  a summary o f  t he  work s e s s i o n s  held  by the 
Local  Boundary Commission on Ja n u a r y  30 and 31, 1989 to  d i s c u s s  
p r o c e d u r e s  and r u l e s  t o  be used by the  Commission.  The 
Commission p l a n s  a d d i t i o n a l  work s e s s i o n s  co n ce r n in g  t h i s  
m a t t e r  and i n t e n d s  to  amend i t s  e x i s t i n g  r e g u l a t i o n s  (19 AAC 
10) to implement  changes  to i t s  p r o c e d u r e s .

Commission Members p r e s e n t :
C.B.  B e t t i s w o r t h ,  Cha i r  
S h e l l e y  Dugan, V i ce - Ch a i r  
Jo Anderson,  Member 
Ben Nageak,  Member 
Lamar C o t t e n ,  Member

DCRA S t a f f  p r e s e n t
Jake  L e s t e n k o f  ( p a r t i a l  a t t e n d a n c e )
P a t r i c k  Po la nd ,  Deputy D i r e c t o r ,  MRAD-Anchorage 
Dan B o c k h o r s t ,  Local  Government S p e c i a l i s t

O th e r s  P r e s e n t  ( p a r t i a l  a t t e n d a n c e )
P h i l  K e l l y ,  Aide to  S ena to r  Zha ro f f  
Martha S t u a r t ,  Aide to  Sena te  C&RA Committee 
Louanne C h r i s t i a n ,  Aide to  House C&RA Committee 
Vern R o b e r t s ,  Chignik C i t y  A d m i n i s t r a t o r  
P e t e r  F r o e h l i c h ,  A s s i s t a n t  A t to r n e y  Genera l
M a r j o r i e  Odland,  A s s i s t a n t  A t t o r n e y  Gene ra l

I .  PUBLIC NOTICE OF THE FILING OF A PETITION

A. FOR REGIONAL ACTIONS HAVING POTENTIAL FOR SUBSTANTIAL
PUBLIC INTEREST ( d e f i n e d  to  i n c l u d e  i n c o r p o r a t i o n s ,
d i s s o l u t i o n s ,  l e g i s l a t i v e  revi ew a n n e x a t i o n s ,  s t e p  a n n e x a t i o n s ,  
l e g i s l a t i v e  r evi ew de tachmen t s  and l o c a l  a c t i o n  de t achmen ts  
which i n v o l v e  boroughs or  u n i f i e d  m u n i c i p a l i t i e s ) .

1.  A l l  of  t he  f o l l o w i n g  p a r t i e s  l o c a t e d  w i t h i n  t he  t e r r i t o r y  
p roposed  f o r  t h e  change ,  and w i t h i n  each r e g i o n a l  
e d u c a t i o n a l  a t t e n d a n c e  a r e a  (REAA) and m u n i c i p a l i t y  
a d j o i n i n g  the  borough or  u n i f i e d  m u n i c i p a l i t y  s h a l l  r e c e i v e  
i n d i v i d u a l  p u b l i c  n o t i c e  of  t he  f i l i n g  of  a p e t i t i o n :

A. Al l  m u n i c i p a l i t i e s  ( c i t i e s ,  bo roughs ,  u n i f i e d  
m u n i c i p a l i t i e s ) ?

B. The t r i b a l  c o u n c i l  or  r e c o g n i z e d  sp ok es pe r son  of  every  
u n i n c o r p o r a t e d  community having  25 or  more r e s i d e n t s ;

C. Al l  ANCSA v i l l a g e  c o r p o r a t i o n s  wi th  co re  t ownships  
w i t h i n  t he  r eg io n  or t he  a d j o i n i n g  r e g i o n s ;

D. A l l  ANCSA r e g i o n a l  c o r p o r a t i o n s  o r g a n i z e d  f o r  p r o f i t ;
E. A l l  ANCSA r e g i o n a l  n o n - p r o f i t  c o r p o r a t i o n s ;
F. R e g io n a l  E d u c a t i o n a l  A t t endance  Areas ;
G. C o a s t a l  Resource  S e r v i c e  Areas ;
H. Re g io n a l  Hea l th  p r o v i d e r s ;
I .  "Major p r o p e r t y  owners" ( t o  t he  e x t e n t  t hey  a r e  r e a d i l y  

known) .
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2. Al l  o f  t h e  f o l l o w i n g  a d d i t i o n a l  p a r t i e s  s h a l l  r e c e i v e  
i n d i v i d u a l  n o t i c e  of  t he  p e t i t i o n :

A. L e g i s l a t o r s  ( a t  a minimum, a l l  l e g i s l a t o r s  s e r v i n g  the  
r e g i o n  and t h e  a d j o i n i n g  r e g i o n s  should be n o t i f i e d ;  for  
i s s u e s  of  s t a t e w i d e  impo r t ance  a l l  l e g i s l a t o r s  should  be 
n o t i f i e d );

B. Media (news pa pe r s ,  r a d i o  s t a t i o n s  and t e l e v i s i o n  
s t a t i o n s  s e r v i n g  the  a r e a s  in q u e s t i o n ) ;

C. The p e t i t i o n e r s '  r e p r e s e n t a t i v e ;
D. The Local  Boundary Commission;
E. A p p r o p r i a t e  S t a t e  and f e d e r a l  a g e n c i e s ;
F. O t he r  p a r t i e s  which t h e  Depar tment  b e l i e v e s  would be 

i n t e r e s t e d  in  t h i s  m a t t e r  ( e . g .  f i n a n c i a l  i n s t i t u t i o n s  
i n  t h e  ev e n t  of  a p roposed  d i s s o l u t i o n ) .

3.  N o t i c e  d e s c r i b e d  in  1 and 2 above s h a l l  be mai l ed  v i a  f i r s t
c l a s s  m a i l  ( e x c e p t  f o r  t h a t  p r o c e s s e d  th rough  the  S t a t e
mai l  d i s t r i b u t i o n  s y s t e m ) .  C e r t i f i e d  m a i l i n g s  w i l l  not  be 
u sed .  S t a f f  w i l l  p r e p a r e  an a f f i d a v i t  of  m a i l i n g  
i d e n t i f y i n g  th e  d a t e  of  t he  m a i l i n g  and th e  m a i l i n g  ad d re s s  
f o r  each  p a r t y .

4.  N o t i c e  s h a l l  be p u b l i s h e d  a s  d i s p l a y  a d v e r t i s e m e n t s  in
newspaper s  of  c i r c u l a t i o n  in  t he  r e g i o n s  s p e c i f i e d .  [Note:
s t a n d a r d s  f o r  p u b l i c a t i o n  ( e . g .  number o f  t im es ,  minimum 
s i z e )  t o  be de ve loped  a t  su b se q uen t  w o rk s e s s i o n s  of  LBC],

B. FOR COMMUNITY ACTIONS HAVING POTENTIAL FOR SUBSTANTIAL 
PUBLIC INTEREST ( d e f i n e d  t o  i n c l u d e  i n c o r p o r a t i o n s ,  
d i s s o l u t i o n s ,  l e g i s l a t i v e  r evi ew a n n e x a t i o n s ,  s t e p  a n n e x a t i o n s ,  
l e g i s l a t i v e  r evi ew d e t ach me n t s  and l o c a l  a c t i o n  de t achmen ts  
which i n v o l v e  c i t i e s ) .

1.  A l l  o f  t h e  f o l l o w i n g  p a r t i e s  l o c a t e d  w i t h i n  10 m i l e s  from
the  p e r i m e t e r  boundary  of  t he  p roposed  change a n d / o r  
e x i s t i n g  boundary  of  t he  c i t y ,  wh icheve r  i s  f u r t h e r ,  s h a l l
be p r o v i d e d  w i th  i n d i v i d u a l  n o t i c e .

A. Al l  m u n i c i p a l i t i e s  ( c i t i e s ,  bo roughs ,  u n i f i e d  
m u n i c i p a l i t i e s ) ;

B. The t r i b a l  c o u n c i l  or  r e c o g n i z e d  spo k e sp e r s o n  of  every  
u n i n c o r p o r a t e d  community having  25 or  more r e s i d e n t s ;

C. A l l  ANCSA v i l l a g e  c o r p o r a t i o n s  wi th  co re  t ownships  
w i t h i n  t he  d e f i n e d  a r e a ;

D. A l l  ANCSA r e g i o n a l  c o r p o r a t i o n s  o r g a n i z e d  f o r  p r o f i t ;
E. A l l  ANCSA r e g i o n a l  n o n - p r o f i t  c o r p o r a t i o n s ;
F. R e g i o n a l  E d u c a t i o n a l  A t t endance  Areas ;
G. C o a s t a l  Resource  S e r v i c e  Areas ;
H. R eg i o n a l  H ea l th  p r o v i d e r s ;
I .  "Major  p r o p e r t y  owners" ( t o  t h e  e x t e n t  t hey  a r e  r e a d i l y  

known) .
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2. Al l  o f  t h e  f o l l o w in g  a d d i t i o n a l  p a r t i e s  s h a l l  r e c e i v e  
i n d i v i d u a l  n o t i c e  of  t he  p e t i t i o n :

A. L e g i s l a t o r s  ( a t  a minimum, a l l  l e g i s l a t o r s  s e r v i n g  the 
t e r r i t o r y  d e f i n e d  shou ld  be n o t i f i e d ;  f o r  i s s u e s  of 
s t a t e w i d e  impor tance  a l l  l e g i s l a t o r s  should  be n o t i f i e d ) ;

B. Media (newspape r s ,  r a d i o  s t a t i o n s  and t e l e v i s i o n  
s t a t i o n s  s e r v i n g  the  a r e a s  in  q u e s t i o n ) ;

C. The p e t i t i o n e r s '  r e p r e s e n t a t i v e ;
D. The Local  Boundary Commission;
E. A p p r o p r i a t e  S t a t e  and f e d e r a l  a g e n c i e s ;
F. Other  p a r t i e s  which the  Depar tment  b e l i e v e s  would be 

i n t e r e s t e d  in  t h i s  m a t t e r  ( e . g .  f i n a n c i a l  i n s t i t u t i o n s  
i n t he  even t  c f  a p roposed  d i s s o l u t i o n ) .

3. No t i ce  i n  1 and 2 above s h a l l  be mai l ed  v i a  f i r s t  c l a s s  
mai l  ( e x c e p t  f o r  t h a t  p r o c e s s e d  th rough  the  S t a t e  ma i l  
d i s t r i b u t i o n  s y s t e m ) . C e r t i f i e d  m a i l i n g s  w i l l  no t  be 
u sed .  S t a f f  w i l l  p r e p a r e  an a f f i d a v i t  of  m a i l i n g  
i d e n t i f y i n g  the  d a t e  of  t he  m a i l i n g  and the  m a i l i n g  a d d r e s s  
f o r  each p a r t y .

4. N o t i c e  s h a l l  be p u b l i s h e d  a s  d i s p l a y  a d v e r t i s e m e n t s  in
newspaper s  o f  c i r c u l a t i o n  in  t he  t e r r i t o r y  s p e c i f i e d .  
[Note :  s t a n d a r d s  f o r  p u b l i c a t i o n  ( e . g .  number of  t i m e s ,
minimum s i z e )  to  be developed  a t  su b se q ue n t  w o rk s e s s i o n s  of 
LBC].

C. FOR REGIONAL AND COMMUNITY ACTIONS HAVING LIMITED POTENTIAL
PUBLIC INTEREST ( d e f i n e d  to  i n c l u d e  merger s  and c o n s o l i d a t i o n s  
i n v o l v i n g  bo ro ug hs ,  u n i f i e d  m u n i c i p a l i t i e s  and c i t i e s ,  as  wel l  
as l o c a l  a c t i o n  a n n e x a t i o n s  t o  bo roughs ,  u n i f i e d  m u n i c i p a l i t i e s  
and c i t i e s ) .

P u b l i c  n o t i c e  of  such ty p es  o f  a c t i o n s  w i l l  be much l e s s  t han 
t h a t  d e s c r i b e d  in  I A and B. [Note:  to  be more c l e a r l y  d e f i n e d  
a t  s u b s e q u e n t  w o r k s e s s i o n s  of  LBC], S ince  merger s  and 
c o n s o l i d a t i o n s  i n v o l v e  a r e s t r u c t u r i n g  o f  e x i s t i n g  governmen ts ,  
as  opposed to  a change in  t he  b o u n d a r i e s  of  any government ,
n o t i c e  w i l l  l i k e l y  be l i m i t e d  to  i n t e r e s t e d  p a r t i e s  w i t h i n  t he  
e x i s t i n g  governments  t o  be merged or  c o n s o l i d a t e d .

With r e s p e c t  to  l o c a l  a c t i o n  a n n e x a t i o n s ,  t h e r e  a r e  t h r e e  ty p e s  
of a n n e x a t i o n s .  These a r e :  a n n e x a t i o n s  i n v o l v i n g  s t r i c t l y
mun ic ip a l ly - ow ne d  p r o p e r t y ,  t ho se  which have been r e q u e s t e d  by 
a l l  o f  t he  p r o p e r t y  owners and r e s i d e n t  v o t e r s  i n  the t e r r i t o r y  
p roposed  f o r  a n n e x a t i o n  and those  f o r  which the  a n n e x a t i o n  w i l l  
be u l t i m a t e l y  d e t e rm ine d  by an e l e c t i o n  o f  t he  v o t e r s  w i t h i n  
the t e r r i t o r y .  The ove:whelming m a j o r i t y  of  t h e s e  t y p e s  of  
a n n e x a t i o n s  a r e  sma l l  in s c a l e  and a r e  o f  l i t t l e  or  no i n t e r e s t  
to the g e n e r a l  p u b l i c .  In the even t  a l o c a l  a c t i o n  p r o p o s a l  i s
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f i l e d  which has t he  p o t e n t i a l  f o r  s u b s t a n t i a l  p u b l i c  i n t e r e s t ,  
a p p r o p r i a t e  n o t i c e  w i l l  be g iv en .

I I .  ADDITIONAL INFORMATION

D i s c u s s i o n s  were held  by the  LBC c o n c e r n i n g  the  e x t e n t  t o  which 
p a r t i e s  p o t e n t i a l l y  i n t e r e s t e d  in a p a r t i c u l a r  p r o p o s a l  should 
be made r e s p o n s i b l e  t o  ask  f o r  any i n f o r m a t i o n  beyond t h a t  
p ro v id e d  by the  n o t i c e  of  the f i l i n g  o f  t he  p e t i t i o n .  These 
a d d i t i o n a l  m a t e r i a l s  would i n c l u d e  a copy o f  t he  p e t i t i o n ,  
r e s p o n s i v e  b r i e f s  and w r i t t e n  comments i n  f a v o r  or  o p p o s i t i o n  
to  t he  p e t i t i o n ,  r e p l i e s  t o  t he  r e s p o n s i v e  m a t e r i a l s  from the  
p e t i t i o n e r s ®  r e p r e s e n t a t i v e ,  c o r r e s p o n d e n c e  from DCRA, DCRA 
d r a f t  r e p o r t s ,  DCRA f i n a l  r e p o r t s ,  n o t i c e  of  m ee t i n g s ,  
h e a r i n g s ,  e t  c e t e r a .  The Commiss ion ' s  d i s c u s s i o n  c e n t e r e d  
around t h e  need to  keep p o t e n t i a l l y  i n t e r e s t e d  p a r t i e s  
i n fo r med ,  y e t  no t  i n c u r  undue c o s t s  of  copy ing and m a i l i n g  
s u b s t a n t i a l  m a t e r i a l s  t o  what would t y p i c a l l y  amount to 200 or  
more p a r t i e s .  The Commission was i n c l i n e d  l i m i t  t he  such 
i n f o r m a t i o n ,  UNLESS INDIVIDUALS SPECIFICALLY REQUESTED 
ADDITIONAL MATERIALS IN WRITING.

I I I .  ADMINISTRATIVE PROCEDURES

P e t e r  F r o e h l i c h ,  A s s i s t a n t  A t to r n e y  G e n e r a l ,  ex p re s se d  the 
o p i n i o n  t h a t  S t a t e  S t a t u t e s  (AS 2 9 . 0 5 . 1 0 0 ( b ) ,  2 9 . 0 6 . 0 4 0 ( a ) ,
2 9 . 0 6 . 1 3 0 ( b )  and 2 9 . 0 6 . 5 0 0 ( b ) ]  s u b j e c t  t h e  Commission on ly  to  
l i m i t e d  p r o v i s i o n s  of  t h e  A d m i n i s t r a t i v e  P rocedure  Act .  
S p e c i f i c a l l y ,  t h e s e  c o n s i s t  of  AS 44 .6 2 .56 0  -  570 co n c e rn i n g  a 
j u d i c i a l  a p p ea l  o f  a d e c i s i o n  of  t h e  Commission.

Mr. F r o e h l i c h  s p e c i f i c a l l y  i n d i c a t e d  h i s  b e l i e f  t h a t  t he  
p r o v i s i o n s  of  AS 44 .6 2 .54 0  c o n ce rn i n g  r e c o n s i d e r a t i o n  d id  not
ap p l y  t o  t he  Commission.  Mr. F r o e h l i c h  s u g g e s t e d  t h a t  t he
Commission ado p t  a r e g u l a t i o n  s e t t i n g  up a p ro ce d u r e  f o r
r e c o n s i d e r a t i o n  based  upon the  p r o c e s s  s e t  ou t  in t he  S t a t e  
c o u r t  r u l e s .

Mr. F r o e h l i c h  recommended t h a t  t h e  Commission adopt  a
r e g u l a t i o n  c l e a r l y  e s t a b l i s h i n g  an e f f e c t i v e  d a t e  f o r  i t s
d e c i s i o n s .

The Commission d i s c u s s e d  the  need to  f o r m a l l y  adopt
p a r l i a m e n t a r y  r u l e s .  A s s i s t a n t  A t t o r n e y s  Gen e ra l  M a r jo r i e  
Odland and P e t e r  F r o e h l i c h  recommended t h a t  t he  Commission
adopt  bylaws r a t h e r  t han  a s e t  of p r e - e s t a b l i s h e d  p a r l i a m e n t a r y  
r u l e s .  Ms. Odland i n d i c a t e d  t h a t  she would p ro v i d e  the
Commission wi th  sample bylaws f o r  c o n s i d e r a t i o n .
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IV. SCHEDULE OF PROCEEDINGS

The Commission e x p r e s s e d  the  b e l i e f  t h a t  a more modera t e  pace 
in f u t u r e  p r o c e e d i n g s  would l i k e l y  accommodate n e a r l y  a l l  of 
t he  c o n c e rn s  r e c e n t l y  e x p re s se d  r e g a r d i n g  the  p r o c e d u r e s  used 
by DCRA and the  LBC.

I t  was ag re e d  t h a t  t he  Commission shou ld  adop t  a r e g u l a t i o n  
a l lo w in g  the  Commission (or  Chairman) t o  s e t  a formal  s ch e d u l e  
f o r  each p r o c e e d i n g .  A t y p i c a l  s c h e d u l e  c o n c e r n i n g  DCRA and 
LBC a c t i v i t i e s  l e a d i n g  to  a d e c i s i o n  c o n c e r n i n g  a l e g i s l a t i v e  
r eview boundary change ,  i n c o r p o r a t i o n  o r  d i s s o l u t i o n  was 
o u t l i n e d  as f o l l o w s :

STEP 1. Form and c o n t e n t  of  p e t i t i o n  r evi ewed f o r  compl i ance
wi th  law by DCRA. I f  form and c o n t e n t  i s  a c c e p t e d ,
i n d i v i d u a l  p u b l i c  n o t i c e  of  che f i l i n g  of  p e t i t i o n  i s  
g i v e n .  Arrangement s  a r e  a l s o  made f o r  p u b l i c a t i o n  in  
a p p r o p r i a t e  newspaper  a t  l e a s t  once each week f o r  
f ou r  weeks.  ( s e e  sample n o t i c e  -  p e t i t i o n  f o r
d i s s o l u t i o n  of  C i t y  of  Ak ia cha k) .  These t a s k s  would 
t y p i c a l l y  be accompl i shed  w i t h i n  2 weeks.

STEP 2. Chairman o f  t he  LBC s e t s  t he  fo rma l  s ch ed u le  f o r  t he
p r o c e e d i n g s .  Th i s  would occu r  sometime around the  
2nd or  3rd week of  p u b l i c a t i o n  of  t he  n o t i c e  of  t he
f i l i n g  o f  t he  p e t i t i o n .

STEP 3. Dead l ine  f o r  r e c e i p t  of  r e s p o n s i v e  b r i e f s  and w r i t t e n  
comments i n  s u p p o r t  of  o r  in  o p p o s i t i o n  to  t he
p e t i t i o n .  Th i s  would be d e t e rm i n e d  in  S t ep  2, but
would t y p i c a l l y  be s e t  f o r  a t  l e a s t  7 weeks f o l l o w i n g  
th e  d i s t r i b u t i o n  and i n i t i a l  p u b l i c a t i o n  o f  t he
n o t i c e  o f  t h e  f i l i n g  of  t h e  p e t i t i o n .

STEP 4. Dead l ine  f o r  r e c e i p t  o f  an swer ing  b r i e f  from t h e
p e t i t i o n e r s '  r e p r e s e n t a t i v e  i n  r e p l y  to  r e s p o n s i v e  
b r i e f s  and w r i t t e n  comments.  Th is  would be 
d e t e rm in ed  in  S t ep  2, bu t  would t y p i c a l l y  be s e t  f o r  
2 weeks f o l l o w i n g  the  d e a d l i n e  f o r  r e s p o n s i v e  b r i e f s .

STEP 5. D i s t r i b u t i o n  of d r a f t  r e p o r t  and recommendat ion on
the  p e t i t i o n  by DCRA. Th is  would t y p i c a l l y  occu r  4
weeks f o l l o w i n g  the  d e a d l i n e  f o r  t h e  answer ing  b r i e f .

STEP 6. D ead l ine  f o r  comment on DCRA d r a f t  r e p o r t  and
recommendat ion.  P o s s i b l e  p u b l i c  m e e t i n g ( s )  conduc ted  
on the  p e t i t i o n  by DCRA. These a c t i v i t i e s  would 
t y p i c a l l y  occu r  4 weeks f o l l o w i n g  the  d i s t r i b u t i o n  of  
t he  d r a f t  r e p o r t .
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STEP 7. D i s t r i b u t i o n  o f  f i n a l  r e p o r t  and recommendation on
the p e t i t i o n  by DCRA. Th i s  would t y p i c a l l y  occur  2 
weeks f o l l o w in g  the  d e a d l i n e  f o r  comment on the  d r a f t  
r e p o r t .

STEP 8. LBC c o n d u c t s  h e a r i n g ( s )  on p e t i t i o n .  Thi s  would
t y p i c a l l y  occur  3 weeks f o l l o w i n g  the  r e l e a s e  of  the 
f i n a l  DCRA r e p o r t .  Note:  a d d i t i o n a l  p u b l i c  n o t i c e  of  
the h e a r i n g  would be g iven  p r i o r  t h e  h e a r i n g .

STEP 9. LBC makes d e c i s i o n  on p e t i t i o n .  Thi s  must occur
w i t h i n  90 days of  t h e  h e a r i n g ( s ) ,  however,  t he  
Commission may make a d e c i s i o n  immed i a t e ly  f o l l o w in g  
the  h e a r i n g .

QUESTIONS AND COMMENTS CONCERNING THE MATTERS OUTLINED IN THIS 
REPORT MAY BE DIRECTED TO:

Dan Bockhors t  
Depar tment  of  Community and Reg iona l  A f f a i r s  

949 Eas t  36th Avenue, Room 405 
Anchorage,  Alaska 99508

t e l e p h o n e  561-8586
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IMPORTANT NOTICK 
FILING FOR DISSOLUTION OF THE CITY OF 

AKIACHAK

Voters ot the community uf Akiachak. t located approximately JO miles northeast of Bethel i 
have petitioned the State of Alaska to dissolve their env government, .\copv nr the petition 
;.nd supporting materials is available for review at the Akiachak Native Community Office 

Akiacnak and at the Department of Community and Regional Affairs i DORA) in Bethel 
and Anchorage.

B O U N D A R IE S . The boundaries of the city proposed fo r dissolution encompass approxi­
mately 12 square miles in ar.d around the commmiitv of Akiachak.

WRITTEN COMMENT PERIOD. Individuals may file briefs or written comments in 
support ot or opposition to this petition. To ensure consideration, such materials must he 
submitted m accordance with the schedule set by the Chairman of the Local Boundary 
Commission (LBC' as outlined below.

SCHEDULE. The Chairman of the LHC will formally set the schedule for action by the LBC 
concerning this matter on February 2 7 ,19S9. The following is die tw a 'iv t  schedule of the 
proceedings.

03/13/89 - Deadline for tiling bnets and/or written comments in support of or 
opposition to the proposed dissolution.

03/27/89 - Deadline for submission ot answering briefs by petitioners' repre­
sentative.

04/2-1/89 - DCRA releases (for public review) drat: report and recommenda­
tion to die LBC concerning the proposed dissolution.

05/22/89 • Deadline for receipt of comments on draft rcpori and recommen­
dation from DCRA.

1)6/115/89 - DCRA releases final report and recommendation.
06/26/89 - LBC conducts hearing in Akiachak.
11/07/89 - State conducts election on dissolution (assuming LBC approves 

petition - actual election date will be set by Director of Division of 
Elections).

SPECIAL NOTICE TO CREDITORS AND OTHERS WITH A FINANCIAL INTER- 
EST. Any part)' to whom a debt is owed by the City of Akiachak or who holds assets of the 
City of Akiachak is asked to notifv (INSERT NAME. ADDRESS AND TELEPHONE 
NUMBER OF AUDITOR).

FURTHER INFORMA HON. Questions ar.d requests tor a copy or the petition for 
dissolution. DCRA's reports, briefs, correspondence and/or other materials concerning this 
DiaTtershould be directed to Dan Bockhorst. Department of Community and Regional Affairs. 
940 East 36th Avenue, Suite 405. Anchorage. AK 99508 i telephon • 561-85SG'.

S T A N D A R D S  E S T A B L I S H E D  B Y  T H E  L O C A L  B O U N D A R Y  C O M ­
M I S S I O N  C O N C E R N I N G  T H E  E T H I C A L  C O N D U C T  O F  C O M M I S ­
S I O N  M E M B E R S  P R O H I B I T  I N D I V I D U A L  M E M B E R S  O F  T H E  
C O M M I S S I O N  F R O M  D I S C U S S I N G  A N Y  A S P E C T  O F  T H I S  M A T ­
T E R .  O T H E R  T H A N  P R O C E D U R E S  T O  B E  U S E D .

v.



§ 44.47.565 S t a t e  G o v e r n m e n t  § 44.47.565

(5) " ru ra l” m eans
(A) a com m unity  w ith  a popu la tion  of 4,500 or less in th e  f irs t or 

second jud ic ia l d is tr ic t  o f th e  sta te ;
(B) a  com m unity  w ith  a p opu la tion  of 4,500 or less in the  th ird  

jud ic ia l d is tr ic t of th e  s ta te  th a t  is m ore than  100 n a u tic a l m iles from 
th e  conform ing b o und ary  of ju risd ic tio n  of th e  M un icipality  of 
A nchorage; or

(C) a com m unity  w ith  a popu la tion  of 4,500 or less in th e  fou rth  
jud ic ia l d is tr ic t of th e  s ta te  th a t  is m ore th a n  35 n a u tic a l m iles from  
the  conform ing b o u n d ary  of ju r isd ic tio n  of the  C ity  o f F a irb a n k s;

(6) " ru ra l h ousing ” m eans housing , w h e th e r o r not it is 
nonconform ing housing , th a t  is located in a ru ra l a re a  of th e  s ta te . 
(§ 73 ch 106 SLA 1980; am  § 50 ch 113 SLA 1982; am  § 7 ch 128 SLA 
1984)

E ffe c t o f  a m e n d m e n ta .  — T he 1982 T he 1984 a m e n d m e n t rew ro te  p ara - 
am en d m en t added p a ra g ra p h s  <51 and  (6 ). g ra p h  (5).

A rtic le  9. L o c a l  B o u n d a r y  C o m m iss io n .
S e c tio n
565. Local b ou nd ary  com m ission  
567. Pow ers an d  d u ties 
569. M eetin gs an d  h e a n n g s  
571. M in u tes  an d  records 
573. N otice o f public h ea rin g s

S e c t io n  
57 S. Qu 'm m  
577. B oundary ch an g e  
579. Expenses
581. H e a n n g s  on b o u n d ary  ch an ges 
583. W hen b ou nd ary  ch an g e  ta k e s  effect

S ec . 44.47.565. L o c a l b o u n d a r y  c o m m iss io n . T h e re  is in th e  
d ep a rtm en t a  local b o u ndary  com m ission. The local b o u n d ary  com m is­
sion consists of five m em b ers appo in ted  by the  governor for o v erlapp ing  
five-year term s. O ne m em b er sh a ll be appoin ted  from each  of th e  four 
jud ic ia l d is tr ic ts  described  in AS 22.10.010 and one m em b er sh a ll be 
appoin ted  from  the  s ta te  a t  large. T he m em ber appo in ted  from  th e  s ta te  
a t  la rg e  is th e  c h a irm an  o f th e  com m ission. (§ 7 ch 64 SLA 1959; am  
§ 5 ch 200 SLA 1972; am  § 100 ch 59 SLA 1982)

R e v is o r ’s n o te s . —  F o rm erly  AS 
44.19.250. R en u m bered  in  1980.

C ro s s  r e f e r e n c e s .  —  F or fu r th e r  p rov i­
sions re la tin g  to  the local b o u n d ary  com­
m ission an d  to  an n ex a tio n  by local ac tio n , 
see A S 29.68.010. As to ap p o in tm en t, 
q u a lifica tio n s , a n d  te rm s of office o f m em ­
b ers o f d e p a r tm e n ta l boards, councils, o r

com m issions, see AS 39.05.060.
E f fe c t  o f  a m e n d m e n ta .  — T he 1982 

am en d m en t su b s ti tu te d  " jud ic ia l d is tr ic ts  
described  in AS 22.10 .010" for "m ajor 
se n a to ria l election d is tr ic ts "  a n d  in se rted  
"m em b er sh all be ap p o in ted "  in  th e  th ird  
sen ten ce .
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§ 44.47.b67 A laska Statutes 

NOTES TO DECISIONS

§ 44.47.567

W h e n  c o n s t i tu t io n a l  p ro v is io n  e ffe c - 
tive . — T h e  m etho d  for m aking  b o u n d ary  
chan ges, co n te m p la te d  by a rt. X. § 12, o f 
th e  A lask a  C o n stitu tio n , was o p e ra tiv e  
upon th e  e n a c tm e n t AS 44.19.260 |n o w  
AS 44.47 .567) u n d  th is  section . F a irv ie w  
Pub. U til. D iet. No. 1 v. A nchorage, Sup.

C t. Op. No. 61 (F ile  Nos. 69. 71). 368 P 2d 
540, ap p ea l d ism issed  an d  ce rt, denied . 
371 U .S. 5, 83 S. Ct. 39. 9 L. Ed. 2d 49 
(1962).

C i te d  in  M obil Oil C orp. v Local B ound­
ary  C o m m ’n .S u p . Ct. Op. No. 9 8 9 (F ile  No. 
1947), 518  P .2d 92 (1974).

b e e . 44.47.567. P o w e r s  a n d  d u t ie s ,  (a) T he local b o u n d ary  com ­
m ission sh a ll

(1) m ake  s tu d ie s  of local g o v ern m en t b o u n d ary  problem s;
(2) develop proposed s ta n d a rd s  and  p rocedu res for c h a n g in g  local 

boundary  lines;
(3) consider a  local gov ern m en t b o u n d ary  change  req u ested  o f i t  by 

the  le g is la tu re , the  com m issioner o f com m u n ity  and  reg ional a ffa irs , o r 
a  political subd iv ision  of th e  s ta te ;  and

(4) develop s ta n d a rd s  a n d  procedures for th e  ex tension  of serv ices 
and o rd in an ces  of incorporated  c itie s  in to  con tiguous a re a s  for lim ited  
purposes upon m ajority  approval o f th e  v o te rs  o f the  coa tig u o u s a re a  
to be a n n e x ed  and  p rep are  t ra n s itio n  sched u les and  p ro ra ted  ta x  m ill 
levies as well as s ta n d a rd s  for p a rtic ip a tio n  by vo ters  o f these  
con tiguous a re a s  in  the  a ffa irs  o f the  inco rpo rated  c itie s  fu rn ish in g  
services.

(b) T h e  local boundary  com m ission  m ay
(1) conduct m eetin gs and  h e a rin g s  to consider local g o v ernm en t 

boundary  changes a n d  o th e r  m a tte rs  re la te d  to local g o vernm en t 
bo u n d a/y  changes , inc lud in g  ex tensio ns o f serv ices by incorporated  
citieB in to  con tiguous a re as  an d  m a tte rs  re la te d  to ex ten sio n  o f se r­
vices; and

(2) p re se n t to th e  leg is la tu re  d u rin g  th e  f irs t  10 day9 o f a  re g u la r  
session proposed local g o v ern m en t b o u n d ary  changes, inc lud in g  g rad ­
ual ex tensio n  o f serv ices o f inco rp o ra ted  c itie s  in to  con tiguous a reas  
upon a  m a jo rity  approval o f th e  vo te rs  o f  th e  con tiguous a re a  to be 
annexed  and  tra n s itio n  sched u les p ro v id ing  for to ta l a ss im ila tio n  of 
th e  con tiguous a re a  and  i ts  fu ll p a r tic ip a tio n  in  the  a ffa irs  o f th e  
incorporated  c ity  w ith in  a  period  n o t to  exceed five y ea rs . (§ 7 ch 64 
SLA 1959; § 2 ch 45 SLA 1960; a m  §§ 1, 2 ch 55 SLA 1964; am  §§ 1, 
2 ch 161 SLA 1966; am  § 6 ch 200 SLA 1972)

R e v is e r 's  n o te s .  —  F o rm erly  AS 
4 4 .’.9 .260 . R en u m b ered  in  1980.

C ro s s  r e f e r e n c e s .  —  For fu r th e r  
s ta te m e n t o f pow ers o f local b ou nd ary  com ­
m ission , see  A la sk a  C o n stitu tio n , a r t .  X, 
5 12.

O p in io n s  o f  a t t o r n e y  g e n e r a l .  — 
W hen g rou ped  to g e th e r , th e  pow ers an d  
d u tie s  o f  th e  local b o u n d ary  com m ission

a re  as follows: (1) To co n s id er a n y  local 
g o v e rn m en t b oundary  ch an g e  (§ 12, a r t. 
X, A la s k a  C o nstitu tio n ): (2) to  p re se n t 
proposed ch an g e s  to th e  le g is la tu re  (§ 1?, 
a r t. X, A la sk a  C o n stitu tio n ; § 7, ch. 64, 
SLA  1959); (3) (subject to law ) to e s ta b lish  
p ro cedu res w hereby  b o u n d arie s  m ay  be 
a d ju s ted  by local action  (§ 12, a r t .  X, 
A lask a  C o n stitu tio n ); (4) to m ak e  s tu d ie s

S 44.47.567

of local g o v em m cn  
(5 7. eh 64. SLA 
proposed stan d ard *  
ch an g in g  local boun 
SLA 1959); 161 l< 
proposed b ou nd ary

B y th is  s e c t io n  a 
p ro v id e d  t h a t  th*  
m a k e  s tu d ie s  o f  
b o u n d a r y  p ro b le n  
s ta n d a rd s  an d  proc 
bou nd aries , an d  
ch an ges req u ested  o 
visions. T he comm 
h e a n n g s  on b o u n d a r  
proposed ch an g e s to 
change becom es efiTe 
is la tu re  d isap pro ve , 
p erm its th e  ch an  
S m eltin g , Ref. & j  
B o un dary  C om m  n. . 
(F ile No. 1461). 489 

W h e n  c o n i t i t u t i o  
tiv e . — See sa m e  ca 
44.47.565.

A la s k a  C o n s t . ,  i 
l ish e d  tw o  m e th cx  
b o u n d a r ie s  m ig h t  
d irec t ac tio n  o f lh e  lot 
sion su b jec t to leg isia  
(2 ) by e s ta b lish m e n t 
procedures for th e  a 
a n e a  by local ac tio n  
C ity  o f V aldez, S up . C 
No. 1996), 522 P .2d : 

S te p  a n n e x a t io n  
a s s im ila t io n .  — A. 
im m ed ia te  an n e x a tii  
tion  prov ision  al 
a ss im ila tio n  o f con 
incorp ora ted  c itie s  x 
ation  w ould  be p rem ; 
P ort V aldez Co. v. C ii 
Op. No. 1C44 (F ile  
1147 (19741.

H o w  s t e p  o n n e x a t  
O rd in a rily , a  s tep  an r 
menced by a m ui 
specifically  re q u e s t ir  
a lth o u g h  p resu m ab i 
could re q u ire  th e  m u n  
th e  step  m ethod. P o rt 
V aldez, S up . C t. Op. 
19961. 522  P.2d 1147 

S e c t io n  im p le m e r  
a r t .  X, § 12. -  T h . 
m ented  A lask a  C ons
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§ 44.47.569 St/ 44.47.571

e x te n d in g  c i ty  se rv ic e * . P ort V a ld e i Co. 
v. C ity  of V aldez, Sup . C t. Op. No. 1044 
(F ile No. 1996). 522 P 2 d  1147 (1974).

T he  p ost-an n ex atio n  c re a tio n  o f 
d iffe ren tly  served  and  tre a te d  a re a s  does 
not im p ug n  th e  reaso n ab len ess  of th e  
a n n e x a tio n . P ort V aldez Co. v. C ity  o f 
Valdez, Sup. C t. Op. No. 1044 (F ile  No. 
1996). 522 P .2d 1147 (1974).

S ta n d in g  to  c o n te s t  a n n e x a tio n .  —  
An ag grieved  p roperty  o w ner in a n  a re a  to 
be an n e x e d  h as  s ta n d in g  to co n te st th e  
a n n e x a tio n . U n ited  S ta te s  S m e ltin g , Ref. 
& M in ing  Co. v. Local B o un dary  C om m 'n, 
Sup. C t. Op. No. 727 (F ile  No 1461), 489 
P .2d 140 (1971).

A n n e x a tio n s  e f fe c te d  th r o u g h  lo c a l 
b o u n d a r y  c o m m is s io n  p r o c e d u r e s  
r e c e iv e  e  fu ll a d m in is t r a t iv e  h e a r in g ,  
followed by leg isla tive  rev iew , before they  
a re  subjected  to ju d ic ia l sc ru tin y . P o rt 
Valdez Co. v. C ity  of V aldez, S up . C t. Op. 
No 1044 (F ile No. 1996), 522 P .2d 1147 
(1974).

C o m m o n  c h a l le n g e  is  to  a t t a c k  
p r o c e d u r e s .  — The m o re com m on ch a l­
lenge to local b oundary  com m ission  ac tion  
a tta c k s  th e  procedures by w hich th e  su b ­
s ta n tiv e  decisions were m ade. P o rt V alcez 
Co. v. C ity  o f V aldez. Sup . C t. Op. No. 1044 
(F ile  No. 1996), 522 P .2d  1147 (1974).

T h e  s e le c t io n  o f  a n n e x a t io n  m e th o d  
m a d e  b y  th e  c o m m is s io n  a n d  
a p p r o v e d  b y  th e  l e g i s l a tu r e  is  
c o n t r o l l in g .  P o rt V aldez Co. v. C ity  of 
V aldez, Sup . C t. Op. No. 1044 (F ile  No. 
1996), 522  P.2d 1147 (1974).

J .  J i c i a i  ro v ie w . — T h e re  a re  q u es­
tio n s  o f public policy to be d e te rm in ed  in  
a n n e x a tio n  proceedings w h ich  a re  beyond

the province o f th e  court. E xam p les a re  th e  
d esirab ility  o f an n e x a tio n , as ex pressed  in  
pub lished  s ta n d a rd s . Ju d ic ia l tech n iq u es 
a re  n o t well ad ap ted  to  reso lv in g  th ese  
questio ns . In th a t  sense, these  m ay  be d e ­
scribed as "po litica l questio ns ."  beyond th e  
com pass of ju d ic ia l review . B u t o th e r 
an n ex a tio n  issu es, such as w h e th e r s ta tu ­
tory  notice re q u ire m e n ts  w ere followed, 
are  rea d ily  decided by tra d itio n a l ju d ic ia l 
techn iques. U n ite d  S ta te s  S m eltin g , Ref. 
& M in ing  Co. v. Local B o un dary  C om m 'n, 
Sup. C t. Op. No. 727 (F ile  No. 1461), 489 
P.2d 140(1971).

T he policy decision  as to th e  mode o f 
an n e x a tio n  is an  exerciBe o f law fully  
vested  a d m in is tra tiv e  d iscre tion  w hich  th e  
su prem e co u rt w ill rev iew  only  to d e te r­
m ine if  a d m in is tra tiv e , leg is la tiv e  or 
co n s titu tio n a l m a n d a te s  w ere d isobeyed or 
if  th e  ac tio n  c o n s titu ted  a n  ab u se  o f  d iscre­
tion . P o rt V aldez Co. v. C ity  o f  Valdez, 
Sup. C t. Op. No. 1044 (F ile  No. 1996), 522 
P.2d 1147 (1974).

W ood  R iv e r  m a d e  p a r t  o f  c i ty  o f  
D ill in g h a m . — W hen th e  leg is la tu re  
failed  to  d isapprove of th e  com m ission 's 
proposal, th e  com m ission 's local b oundary  
change, w hich consisted  of th e  ab o lition  of 
th e  bou nd ary  o f Wood R iver an d  th e  confir­
m ation  o f th e  b ou nd ary  of th e  city  o f 
D illing ham , h ad  th e  effect o f m a k in g  Wood 
R iver a p a r t  o f th e  city  of D illing ham . 
W hen th e  b ou nd ary  com m is'> 'on's proposal 
for b oundary  ch an g e  becam e effective, th e  
city  o f Wood R iver w as d issolved , even 
though  th e  s ta tu to ry  p rocedures for d is­
so lution  of c ities  w ere not followed. O esau 
v. C ity  o f D illin g h am , Sup. C t. Op. No. 467 
(F ile No. 856), 439 P.2d 180 (1968).

Sec. 44.47.569. Meetings and hearings. The chairman of the com­
mission or the commissioner of community and regional affairs with 
the consent of the chairman may call a meeting or hearing of the local 
boundary commission. All meetings and hearings shall be public. (§ 3 
ch 45 SLA 1960; am § 7 ch 200 SLA 1972)

R e v is o r 's  n o te s .  —  F o rm erly  AS 
44.19.270. R en u m bered  in  1980.

Sec. 44.47.571. Minutes and records. The local boundary commis­
sion shall keep minutes of all meetings and hearings. If the proceedings 
are transcribed, minutes shall be made from the transcription. The 
minutes are a public record. All votes taken by the commission shall 
be entered in the minutes. (§ 3 ch 45 SLA 1960)



§ 44.47.573 A laska Statutes § 44.47.581

R e v is e r 's  n o te s . — F orm erly  AS 
44.19.280. R en u m bered  in 1980.

S ec . 44.47.573. N o tic e  o f  p u b lic  h e a r in g s .  Pub lic  notice o f a  
h ea rin g  of th e  local boundary  com m ission sh a ll be g iven  in th e  a re a  in 
w hich the  h e a r in g  is to be held  a t  lea st 15 days before th e  d a te  of th e  
hearing . T h e  notice of th e  h e a rin g  sh a ll include th e  tim e , d a te , place, 
and subject o f the  h ea rin g . T he d irec to r o f local a ffa irs  sh a ll give notice 
of th e  h e a rin g  a t  lea st th re e  tim es in th e  p ress, th ro u g h  o th e r  new s 
m edia, or by posting  in a public place, w h ich ever is m ost feasible. (§ 3 
ch 45 SLA 1960)

I S ec . 44.47.5 
local govem m  
du rin g  the  firs 
effective 45 di 
w hichever is ei 
by a  m ajority  c

R o v is o r ’s  no te  
44.19.340. Renumfc 

C ro s s  re fe re n c i

§ 44.47.583

R e v is o r 's  n o te s .  — F orm erly  AS 
44.19.290. R en u m b ered  in  1980.

Sec. 44.47.575. Q u o ru m . T h ree  m em bers o f th e  com m ission consti­
tu te  a  quorum  for th e  conduct of b u sin ess  a t  a  m eeting . Two m em bers 
constitu te  a  quo ru m  for th e  conduct o f b u sin ess  a t  a  h ea rin g . (§ 3 ch 
45 SLA 1960)

R e v is o r ’s n o te s .  — F orm erly  AS 
44.19.300. R en u m bered  in  1980.

S ec . 44.47.577. B o u n d a r y  c h a n g e . A m ajority  of th e  m em bersh ip  
of th e  lccal b o u n d ary  com m ission m u s t vote in  favor of a proposed 
boundary  change  before it  m ay  be p resen ted  to th e  leg is la tu re . (§ 3 ch 
45 SLA 1960)

R e v is o r ’s n o te s .  — F o rm erly  A S 
44.19.310. R en u m b ered  in  1980.

S ec . 44.47.579. E x p e n s e s . M em bers o f th e  local b o und ary  com m is­
sion receive no pay b u t a re  e n title d  to th e  tra v e l exp enses and  p er diem  
authorized  for m em bers o f boards and  com m issions. (§ 4 ch 45 SLA 
1960)

R e v is e r ’s n o te s .  — F o rm erly  AS 
44.19.320. R en u m bered  in  1980.

S ec . 44.47.581. H e a r in g s  o n  b o u n d a r y  c h a n g e s .  A local govern ­
m en t boun dary  change  m ay  no t be proposed to th e  le g is la tu re  u n le ss  
a  h ea rin g  on th e  change  h as  been ..e ld  in  o r in  th e  n e a r  v ic in ity  o f th e  
a re a  affected by th e  change. (§ 2 ch 45 SLA  1960)

R e v io o r’s n o te s .  —  F orm erly  AS 
44.19.330. R en u m bered  in  1980.

B y  th is  s e c t i o n . 
p ro v id e d  th a t  th  
m a k e  s tu d ie s  oi 
b o u n d a r y  p ro b lc
s ta n d a rd s  an d  pro 
b ou nd aries , and  
ch an ges req u e sted  t 
visions. The com r 
h e a n n g s  on boundai 
proposed ch an ges i  
ch an ge becom es efT 
is la tu re  d isapprove 
p erm its  th e  cha: 
S m eltin g . Ref. & 
B oundary  C om m 'n. 
(F ile  No. 1461). 489 

A la s k a  C o n s t  
e m p o w e rs  th e  leg i 
m is s io n  a c t io n s .  U: 
Ref. & M in ing  Co 
C om m 'n. Sup. C t. C 
1461). 489 P .2d 140 

B u t  s u c h  se c tio  
c o m p e l th e  leg iale  
c o m p lia n c e  w ith  it> 
U iu ied  S ta i r s  Sm elti 
v. Local B o un dary  I  
No. 727 (F ile  No. 
H 971).

T h is section  an d  .- 
§ 12. do n o t m ake 
w h e th e r th e  comm 
w ith  th e  law  exc 
U nited  S ta te s  S m elti 
v. Local B o u n d ary  C 
No. 727 i F ile  No. 
(19711.

Article 10.} 
S e c tio n
610. D ec la ra tio n  o f  p 
620. S en io r  c itizen s :

160



§ 44.47.581 § 44.47.583 State Go v e r n m e n t § 44.47.583

fs. Public notice o f a 
be given in  the  a re a  in

* before th e  d a te  o f the
• the  tim e, date, place, 
(flairs sh a ll give notice 
5. th rou gh  o th e r new s 
r is m ost feasible. (§ 3

he com m ission consti- 
eeting. Two m em bers 
a t  a  hearing . (§ 3 ch

v of the  m em bersh ip  
favor of a proposed 
-1 leg isla tu re . (§ 3 ch

1 boundary com mis- 
}enses and  per diem  
ns- (§ 4 ch 45 SLA

es. A local govern- 
leg isla tu re  un less 

lea r v icinity  o f the

S ec . 44 .47 .583. W h e n  b o u n d a r y  c h a n g e  t a k e s  e ffe c t . W hen  a 
local g o v ern m en t b o und ary  change is proposed to th e  leg is la tu re  
d u rin g  th e  f irs t 10  day s o f a n y  re g u la r  session, th e  ch an g e  becomes 
effective 45 d ay s a fte r  p re se n ta tio n  or a t  th e  end  of th e  session, 
w h ichever is e a r lie r , u n le ss  d isapproved  by a  reso lu tio n  concurred  in 
by a  m ajority  o f th e  m em b ers o f each house. (§ 2 ch  45 SLA  1960)

R e v is o r ’s n o te s .  — F o rm erly  AS 
44.19.340. R en u m b ered  in  1980.

C ro s s  r e f e r e n c e s .  — F or o th e r  p rov i­

sio ns re la t in g  to p ro ced u res  o f th e  local 
b ou nd ary  com m ission , see A S 29.68.010.

NOTES TO DECISIONS

V*:>

Jr.

B y  th is  s e c t io n  a n d  AS 44.47.567 i t  is  
p r o v id e d  t h a t  t h e  c o m m is s io n  m u s t  
m a k e  s tu d i e s  o f  lo c a l  g o v e r n m e n t  
b o u n d a r y  p r o b le m s ,  develop proposed 
s ta n d a rd s  a n d  p ro cedu res for c h a n g in g  
b ou nd aries , an d  consider b o u n d ary  
ch an g es req u e s ted  o f  i t  by p o litica l su b d i­
v isions. T h e  co m m ission  m ay  co nd u ct 
h e a n n g s  on b o u n d ary  ch an g es a n d  p re se n t 
proposed c h an g e s  to  th e  le g is la tu re . T h e  
ch an g e  becom es effective u n less  th e  leg ­
is la tu re  d isap pro ves; le g is la tiv e  silen ce  
p e rm its  th e  ch an g e . U n ited  S ta te s  
S m e ltin g , Ref. & M in in g  Co. v. Local 
B oundary  C om m ’n. S up . C t. Op. No. 727 
(F ile  No. 1461), 489 P .2d  140 (1971).

A la s k a  C o n s t . ,  a r t  X , § 12, 
e m p o w e r s  th e  l e g i s l a tu r e  to  v e to  c o m ­
m is s io n  a c t io n s .  U n ite d  S ta te s  S m e ltin g , 
Ref. & M in ing  Co. v. Local B o u n d ary  
C om m 'n , S up . C t. O p. No. 727  (F ile  No. 
1461), 489 P .2d  140 (1971).

B u t  s u c h  s e c t io n  d o e s  n o th in g  to  
c o m p e l  th e  l e g i s l a tu r e  to  r e v ie w  fo r  
c o m p lia n c e  w i th  i t s  o w n  r e q u i r e m e n t* .  
U n ite d  S ta te s  S m e ltin g , Ref. & M in in g  Co. 
v. Local B o un dary  C om m 'n . S up . C t. Op. 
No. 727 (F ile  No. 1461), 489 P .2d  140 
(1971).

T h is  section  an d  A la s k a  C o nst., a r t .  X, 
4 12. do n o t m a k e  th e  decision  as to 
w h e th e r  th e  com m ission  h as  com plied  
w ith  th e  law  ex clu sive ly  leg is la tiv e . 
U n ite d  S ta te s  S m e ltin g , Ref. & M in in g  Co. 
v, Local B o un dary  C om m 'n . S up . C t. Op. 
No. 727 (F ile  No. 1461), 489 P .2d  140 
.1971).

L e g is la tu r e  h a n d ic a p p e d  in  a b s e n c e  
o f  k n o w n  s t a n d a r d  g o v e r n in g  c h a n g e  
o f  b o u n d a r y  l in e s .  — U n d e r A lask a 's  
C o n stitu tio n  th e  su p re m e  c o u n  h as th e  
d u ty  o f in s u r in g  th a t  a d m in is tra tiv e  
ac tio n  com plies w ith  th e  law s of A lask a . 
A b sen t k no w n  s ta n d a rd s  g ov ern in g  th e  
ch an g in g  o f  local b o u n d ary  lines, th e  leg ­
is la tu re 's  a b ility  to m ake ra tio n a l d eci­
s io n s  as  to w h e th e r  to approve o r 
d isap pro ve proposed local b ou nd ary  
ch an g es o f  th e  com m ission  is se n o u s ly  
hand icap p ed . U n ited  S ta te s  S m e ltin g , Ref. 
& M in ing  Co. v. Local B o un dary  C om m 'n. 
Sup. C t. Op. No. 727 (F ile  No. 1461). 489 
P .2d 140(19 71 ).

E x is t in g  c i t ie s  w i th  lo c a l  b o u n d  
c o m m is s io n  c r e a t e d  b o u n d a  
rem a in  u naffec ted  by th e  h o ld ing , ui 
th e  de fac to  m u n ic ip a lity  d o c trin e  
U n ited  S ta te s  S m e ltin g , Ref. & M inini 
v. Local B o u n d ary  C om m 'n . S up . Ct.
No. 727 (F ile  No. 1461), 489  P .2d 
(1971).

S t a n d in g  to  c o n t e s t  a n n e x a tio i
A n  ag g riev ed  p ro p erty  o w ner in  an  ai 
be an n ex ed  h as  s ta n d in g  to conies 
an n e x a tio n . U n ited  S ta te s  S m eltin g  
& M in ing  Co. v. Local B o un dary  C01 
S up . Ct. O p. No. 727 (F ile No. 1461 
P .2d 1 40(1971).

S ta te d  in  S ta te . D ep't of N a t'l  R esources 
v. C itv  o f H a in es . S up . C t. Op. No. 2342 
(F ile  No. 5067), 627 P .2d 1047 (19SU.

A rtic le  10. S e n io r  C it iz e n s  H o u s in g  D e v e lo p m e n t  F u n d . 
S e c tio n
610. D e clara tio n  o f p urpose
620. S en io r c itizen s  h o u sin g  d ev e lo p m en t

\
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TITLE 19. COMMUNITY AND 
REGIONAL AFFAIRS

P a r t
1. Local Boundary Commission (19 AAC 10)
2. Municipal and Regional Assistance Division (19 AAC 30 — 19

AAC 60)
3. Division of Community Development (19 AAC 65 — 19 AAC 69)
4. Division of Housing Assistance (19 AAC 80 — 19 AAC 88)
5. Division of Community Planning (19 AAC 90)

P u b l i s h e r 's  n o te .  —  E m erg en cy  regu* each  p am p h le t o f th e  A lask a  A d m in is tra - 
la tio n s , i f  a n y , a re  p laced  in  a n  ap p en d ix  tiv e  Code, 
fo llow ing  th e  p e rm a n e n t re g u la tio n s  in

PART 1. LOCAL BOUNDARY 
COMMISSION

Chapter
S ta n d a rd s  fo r B o u n d ary  C h an g es  (consolida ted  in to  19 AAC 10)

10. M un icipa l In co rp o ra tio n s  a n d  B o u n d ary  C h an ges (19 AAC 10.010 —  19 AAC 
10.840)

15. B o un dary  C h an g es b y  Local A ction  (consolidatect in to  19 AAC 10)
20. M iscellan eo us P rov ision s (consolida ted  in to  19 AAC 10)

CHAPTER 05. STANDARDS FOR BOUNDARY 
CHANGES

E d i t o r ’s  n o te s .  — A s o f 2/21/82, 19 AAC 10. T he h is to ry  n o tes  for sec tion s
A A C 05, 19 AAC 10, 19 AAC 15 a n d  19 w ith in  th e  old c h ap te rs  h av e  n o t been  car-
AAC 20 h av e  b een  reo rgan ized  u n d e r  19 ried  fo rw ard  in  th e  reo rg an iza tio n .

CHAPTER 10. MUNICIPAL CORPORATIONS 
AND BOUNDARY CHANGES

Article
1. S ta n d a rd s  for In corp o ra tio n  o f  C itie s  (19 AAC 10.010 —  19 AAC 10.030)
2. S ta n d a rd s  fo r In corp o ra tio n  o f  D evelo pm en t C itie s  (19 AAC 10.040 — 19 AAC

10.060) (R eserved)
. .3 ._ S tan d ard B -fb r-A n n ex a tio n .to _ C ities . (19 AAC 10.065 — 19 AAC 10.090)

4. S ta n d a rd s  for D e ta ch m en t from C itie s  an d  U nified  M u n ic ipa lities  (19 AAC 10.095
—  19 AAC 10.120)

5. S ta n d a rd s  for D iseolu tion  o f C itie s  (19 AAC 10.130 — 19 AAC 10.150)
6 . S ta n d a rd s  for In co rp o ra tio n  o f O rg an ized  B oroughs (19 AAC 10.160 — 19 AAC

10.180)
7- S ta n d a rd s  for A n n e x a tio n  to O rg an ized  B oroughs (19 AAC 10.185 — 19 AAC

--------------------W r 2 2 0 ) -------------*--------------------------------------------------------- --------------------------- _ _

8 . S ta n d a rd s  for D e ta ch m en t from  O rg an ized  B oroughs (19 AAC 10.225 —  19 AAC
10.250)

9. S ta n d a rd s  for D isso lu tio n  of O rg an ized  B oroughs (19 AAC 10.260 — 19 AAC
*0.280)

1



1 9  A A C  1 0 .0 1 0  A l a s k a  A d m i n i s t r a t i v e  C o d e  1 9  A A C  1 0 .0 1 0  

A r tic le
10. S tan d a rd *  for M erg er o f  M u n ic ip a litie s  (19 A A C 10.290 — 19 AAC 1.0.300)
11. S ta n d a rd s  for C o n so lida tio n  o f M u n ic ip a litie s  (19 AAC 10.310 —  19 AAC 10.320)
12. P ro ced ures for In co rp o ra tio n  o f M u n ic ip a litie s  (19 AAC 10.325 — 19 AAC 10.440)
13. P ro ced ures for B o u n d ary  C h an g es  R e q u ir in g  L eg is la tiv e  Review  (19 AAC 10.450 — 

r  19 AAC 10.620)
14. P ro ced ures for B o u n d a ry  C h an g es  by Local A ction  (19 AAC 10.630 — 19 AAC

10.730)
v .v l iL ProcedurcB for S te p A n n e x a tio n  (19 A A C  10.735 — 19 AAC 10.790)

1 GrProcedures for M erg e r o r  C o n so lida tio n  o f M u n ic ip a litie s  (19 AAC 1 0 .j0 0  —  19 
AAC 10.810)

17. M iscellaneous P rov ision s (19 AAC 10.820 — 19 AAC 10.840)

A r t i c l e  1 . S t a n d a r d s  f o r  I n c o r p o r a t i o n  o f  C i t i e s

i

S e c tio n
10. C o n sid era tio n s  r e la t in g  to  in co rp o ra ­

tio n  s ta n d a rd s  
20. A p p lica tio n  o f s ta n d a rd s

S e c t io n
30. In co rp o ra tio n  o f te rr i to ry  located 

w ith in  a  m u n ic ip a lity

19 AAC 10.010. CONSIDERATIONS RELATING TO INCOR­
PORATION STANDARDS, (a) In determining whether the bound­
aries include all areas necessary to provide municipal services on an 
efficient scale for the purposes of AS 29.18.011(a)(2), the commission 
will, in its discretion and without limitation, consider land ownership 
patterns, land use patterns, population densities, the location of exist­
ing and anticipated transportation facilities, existing and anticipated 
roads and trails, existing or potential watersheds, and other areas 
necessary for the provision of municipal services.

(b) In determining whether the economy of a community has the 
human and financial resources necessary to provide local services for 
the purposes of AS 29.18.011(a)(3), the commission will, in its discre­
tion and without limitation, consider existing and anticipated indus-

»/ trial, commercial, or resource development and education levels of the 
residents of the community, in addition to the factors listed in AS 
29.18.011(a)(3).

(c) In determining whether the population of a community is stable 
enough to support local government for the purposes of AS 
29.18.011(a)(4), the commission will, in its discretion and without lim­
itation, consider community growth patterns, age distribution pat­
terns, seasonal population changes, and other factors which indicate 
the stability of the population of the community.

(d) In determining whether there is a demonstrated need for local 
government in a community for the purposes of AS 29.18.011(a)(5), 
the commission will, in its discretion and without limitation, consider 
existing and anticipated social and economic problems, whether major 
economic development is anticipated, adequacy of existing services, 
and other factors which reflect the need for local government. (Eff. 
2/21/82, Register 81)

19 A A C  10.020

A u th o r i ty :  AS 29.1 
A S 44.4

19 AAC 10.01 
commission will 
within an organi 
satisfaction of th 
proposed city ca 
borough on an a 
consider the req

(1) the com; 
posed to bo exi 
efficiently be f. 
exercise of art

(2) the comi 
from the borou 
the state high
(b) The commi 

a community loc; 
the petitioners h 
petition for detac 
incorporation in

(c) The commi.' 
a community loc 
nized borough ui 
sion has approvt

(1) a petitio: 
outside the bo

(2) a petitioi 
tion from the
(d) The commi 

munity as a city ( 
the satisfaction o 
to generate suffu 
costs of mandato: 
limited to, the cc 
an annual audit i 
borough, the cost 
as authorized by

A u th o r i ty :  A rt. X.
A S  44.4 '

19 AAC 10.03 
CATED WITHI1
community locate 
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19 A A C  10.010

19 AAC 10.300)
) —  19 AAC 10.320) 
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0  ’ 0.790)
AAC 10.800 —  19
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.vill, in  its  discre- 
n tic ipa ted  indus- 
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purposes of AS 
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d is trib u tio n  pat- 
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ted  need for local 
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-ni^ Mon, consider 
n s^_  te th er m ajor 
ex isting  services, 
governm ent. (EfT.

m

m

A u th o r i ty !  A S 29.18.011 
AS 44.47 .980

19 A A C  10.020. A P P L IC A T IO N  O F  S T A N D A R D S , (a) T he
com m ission w ill n o t allow  th e  inco rpo ration  of a  com m u n ity  located 
w ith in  an  o rgan ized  borough u n le ss  th e  p e titio n e rs  d e m o n s tra te  to th e  
sa tisfac tio n  o f th e  com m ission  th a t  the  serv ices to be exerc ised  by th e  
proposed c ity  c an n o t be re a so n a b ly  or p rac ticab ly  exercised  by th e  
borough on a n  a re aw id e  o r n on -areaw ide  basis. The com m ission  w ill 
consider th e  re q u ire m e n t o f th is  subsection  sa tisfied  if

(J.) th e  com m ission  d e te rm in e s  th a t  th e  m un icipal se rv ices  pro­
posed to be exercised  by th e  new  city  could m ore econom ically  a n d  
efficien tly  be prov ided  by th e  c ity  form  of g o v ern m en t th a n  by th e  
exercise  o f a reaw id e  o r n on -areaw id e  borough powers; o r

(2) the  com m ission  d e te rm in e s  th a t  th e  proposed city  is  rem o te  
from  th e  borough  s e a t  a n d  is n o t connected  to th e  bo rough  s e a t  by 
th e  s ta te  h ig hw ay  system .
(b) T he com m ission  w ill n o t consider a  p e tition  for inco rp o ra tio n  o f 

a  com m unity  located o r p a r t ia lly  located w ith in  an  e x is tin g  c ity  u n ti l  
th e  p e titio n e rs  h av e  su b m itte d , a n d  th e  com m ission h as  approved , a  
p e titio n  for d e ta c h m e n t from  th e  ex is tin g  c ity  of th e  a re a  proposed  for 
incorporation  in  accordance w ith  th is  chap te r.

(c) T he com m ission  w ill n o t consider a pe titio n  for inco rp o ra tio n  o f 
a com m unity  located  p a r t ia lly  w ith in  a n d  p a rtia lly  o u ts id e  a n  o rg a ­
nized borough u n til  th e  p e titio n e rs  have su b m itted , a n d  th e  com m is­
sion h as  approved

(1) a  p e titio n  for a n n e x a tio n  to th e  borough of th e  a re a  located  
ou tside  th e  bo rough  in  accordance w ith  th is  chap te r; o r

(2) a  p e titio n  for d e ta c h m e n t of the  a re a  proposed for in c o rp o ra ­
tion  from  th e  borough  in  accordance w ith  th is  ch a p te r.
(d) The com m ission  w ill deny  a  pe titio n  for inco rpo ratio n  o f a  com ­

m u n ity  as a  c ity  of th e  f irs t c la ss  u n le ss  th e  p e titio n ers  d e m o n s tra te  to 
th e  sa tis fa c tio n  of th e  com m ission  th a t  th e  com m unity  h as  th e  a b ility  
to g en e ra te  su ffic ien t local rev e n u es  to pay  for th e  local sh a re  of th e  
costs of m a n d a to ry  firs t-c la ss  c ity  serv ices, w hich include, b u t  a re  no t 
lim ited  to, th e  cost o f th e  local con trib u tio n  for educa tio n , th e  cost o f 
a n  a n n u a l a u d it  o f th e  city  accoun ts, and , for c ities in th e  u n o rg an ized  
borough, th e  cost o f e x e rc is in g  p la n n in g , p la ttin g , and  zon ing  pow ers 
as  au th o rized  by AS 29. (EfT. 2/21/82, R eg iste r 81)

A u th o r i ty :  A rt. X, Sec. 12, A k. C o nst.
A S 44 .47 .980

19 A A C  10.030. IN C O R P O R A T IO N  O F  T E R R IT O R Y  L O ­
C A T E D  W IT H IN  A  M U N IC IP A L IT Y , (a) F or th e  inco rp o ra tio n  o f a  
com m unity  located w ith in  a  m u n ic ip a lity  w hich  is p rov id in g  se rv ices 
to  th e  com m unity  w h ich  th e  proposed city  w ill provide upon inco rp o ra ­

19 A A C  10.020 Community a n d  Regional Afkaiils19 A A C  10.030

3



19 AAC 10.040 Alaska Administrative Code 19 AAC 10.070

tion, the commission will determine the method by which assets and 
liabilities are to be distributed between the newly incorporated city

Cand the muncipality formerly providing services. In determining the 
“thod of transfer of service responsibility and the distribution of 

assets and liabilities, the commission will, in its discretion, approve 
an equitable agreement between the municipalities affected but will 
independently review the proposed agreement.

(b) If, within two years of the date of incorporation, the municipali­
ties involved have failed to reach an agreement under (a) of this sec­
tion as to the distribution of assets and liabilities, then the commis­
sion shall determine the method of transfer of service responsibility 
and the distribution or transfer of assets and liabilities which shall be 
binding on the municipalities.

(c) If, in exercising its responsibilities under (b) of this section, the 
commission determines it necessary, the commission will, in its dis­
cretion, employ the services of professional accountants or consul­
tants, and charge the municipalities for the costs incurred. (EfT. 
2/21/82, Register 81)
A u th o r i ty :  A rt X, See. 12, A k. C onst. 

AS +4.47.980

Article 2. Standards for Incorporation of Development Cities

S e c tio n
40 — 60. (R eserved)

19 AAC 10.040 — 19 AAC 10.060. Reserved.

Article 3. Standards for Annexation to Cities

S e c tio n
65. A p p licab ility  
70. A n n e x a b le  te r r i to ry

S e c t io n
80. A pplication  o f s ta n d a rd s
90. A n nexa tio n  o f  in co rp o ra ted  te rr i to ry

19 AAC 10.065. APPLICABILITY. The provisions of 19 AAC 
10.070 — 19 AAC 10.090 apply to a proposal for annexation by local 
action (19 AAC 10.630 — 19 AAC 10.730), by legislative review (19 
AAC 10.450 — 19 AAC 10.620) or by the step process (19 AAC 10.735 
— 19 AAC 10.790). (EfT. 2/21/82, Register 81)

A u th o r i ty :  A rt. X , Sec. 12, Ak. C onst. 
AS 44.47.567

19 AAC 10.070. ANNEXABLE TERRITORY, (a) Territory 
which is contiguous to a city may be annexed to that city if one or 
more of the following standards are met:
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■ (1) the contiguous territory is totally surrounded by the city’s 
boundaries;
. (2) the land in the territory is wholly owned by the city;

(3) the territory is urban in character;
(4) the territory is in need of municipal services which the city 

 can provide more efficien ly than another municipality;
(5) there is a reasonable likelihood that future growth and devel­

opment will occur within the territory and that annexation of the 
territory will enable the city to plan for and control that develop­
ment;

( * (6) the health, welfare, or safety of city residents is endangered
I by conditions existing or developing in the territory and annexation

/  —, will enable the city to remove or relieve those conditions;
(7) the extension iin,o the territory of city services or facilities is 

necessary to enable the city to provide adequate service to city resi­
dents, and it is impossible or impractical for the city to extend the 
facilities or services unless the territory is within the city’s bound­
aries;

(8) residents or property owners within the territory receive or 
may be reasonably expected to receive, directly or indirectly, the 
benefit of city government without commensurate property tax con­
tributions, whether city services are rendered or received inside or 
outside the territory;

(9) the annexation is othenvise necessary to accomplish a valid 
public purpose.
(b) Territory which is not contiguous to a city may be annexed to 

the city if
(1) the land in the territory is wholly owned or leased by the city 

or used primarily for the performance of city functions; and

C- (3) annexation is necessary to enable the city to achieve adequate 
ontrol, protection, or management of the property.

• (c) Territory which Joes not meet the standards of (a) of this section 
may be annexed to a city if the territory lies between the city bound­
ary and other noncontiguous territory which meets the requirements 
of (a) of this section.

(d) In determining whether territory is urban in character for the 
purposes of (a)(3) of this section, the commission will, in its discretion 
and without limitation, consider whether the property is platted or 
held for sale for residential or commercial purposes, whether the popu­
lation density of the territory approximates that of the annexing city, 
whether the population of the territory stems primarily from actual 
growth of the city beyond its legal boundaries, and whether the prop­
erty is valuable primarily by reason of its suitability for prospective 
urban purposes.

(e) In determining whether the standard established in (a)(8) of this 
section is met, the commission will consider alternative methods

5



available to the city for offsetting the cost of providing services to 
individuals or property beyond its property taxation powers. (EfT. 
2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

E d i to r 's  n o te s .  —  19 AAC 10.070 is 
based on a fo rm er version  o f  19 AAC
05.010.

19 AAC 10.080. APPLICATION OF STANDARDS, (a) The
commission will not approve an annexation unless the annexing city 
demonstrates to the satisfaction of the commission that it is capable of 
extending, and is willing to '"'tend, services to the annexed area as 
follows:

(1) full municipal services shall be extended to the annexed area 
immediately unless

(A) the annexation is pursuant to 19 AAC 10.735 — 19 AAC 
10.790; or

(B) the immediate extension of full municipal services to the 
annexed area is impossible because of a lack of necessary facili­
ties, in which case the annexing city shall satisfy the commission 
that it will provide the services within a reasonable time;
(2) if the annexation is under 19 AAC 10.735 — 19 AAC 10.790, 

the commission must be satisfied that the city’s plan for gradual 
extension of services reasonably compares with a plan for gradual 
extension of taxation and provides for extension of full municipal 
services to the annexed area within the time period established 
under 19 AAC 10.740.
(b) The commission will, in its discretion, conduct public hearings 

or investigations after a dotachment to determine if the service re­
quirements of residents are being met. If the commission determines 
that the service requirements of the residents of the territory are not 
being met, it will, in its discretion, begin annexation proceedings un­
der this chapter.

(c) Notwithstanding the provisions of (a) of this section, the com­
mission will, in its discretion, approve an annexation by a city which 
has authority to establish and operate differential taxation zones if 
the commission is satisfied that the city is willing and able to use that 
authority to

(1) provide the territory with such services as may be desired by 
residents of the territory; and

(2) insure that the annexed area is not subjected to unfair taxa­
tion for services not available in the annexed area. (Eff. 2/21/82, 
Register 81)

19 AAC 10.080 Alaska Administrative Code 19 AAC 10.080

♦

A u th o r i ty :  A it. X .
AS 44.4
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A u th o r i ty :  A rt. X, Sec. 12, A k. C onst. 
AS 44.47.567
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19 AAC 10.090. ANNEXATION OF INCORPORATED TER. 
RITORY. (a) For the annexation by a city of territory of another 
municipality, the commission will determine the method by which 
assets and liabilities are to be distributed between the city and the 
municipality formerly providing services. In determining the distribu­
tion of liabilities and assets, the commission will, in its discretion, 
approve an equitable agreement between the municipalities affected 
but will independently review the proposed agreement.

(b) Territory which is part of a city may not be annexed to another 
city unless the commission determines the annexation to be in the 
best interests of the annexing city, the city from which the annexed 
territory is taken, and the annexed area.

(c) Separate or additional proceedings are not required for detach­
ment from a city or borough of territory which becomes annexed to 
another city; the detachment is effected by and at the same time as 
the annexation. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

AS 44.47.567

E d i t o r ’s  n o te s .  —  19 A A C  10.090 is 
b ased  on form er version s o f  19 AAC 
05.030  a n d  19 AAC 15.040.

Article 4. Standards for Detachment from Cities and Unified
Municipalities

S e c t io n
95. A p plicab ility  

100. D e tach ab le  te rr ito ry

S e c t io n
110. A pplication  o f  s ta n d a rd s
120. D is trib u tio n  o f  asse ts  a n d  lia b ili t ie s

19 AAC 10.095. APPLICABILITY. The provisions of 19 AAC 
10.100 — 19 AAC 10.120 apply to a proposal for detachment by local 
action (19 AAC 10.630 — 19 AAC 10.730) or by legislative review (19 
AAC 10.450 — 19 AAC 10.620). (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12. A k. C onst.

AS 44.47.567

19 AAC 10.100. DETACHABLE TERRITORY, (a) Territory 
which is part of a city or unified municipality may be detached from 
that city or unified municipality if, in the view of the commission, the 
detachment would be in the best interests of the state, the area to be

7



19 AAC 10.110 Alaska Administrative Code 19 AAC 10.110 19 AAC 10 .1 2 0 C

detached and the municipality affected by the detachment. In deter­
mining whether to approve detachment, the commission will consider, 
but is not limited to, the following factors:

(1) whether the territory is so situated as to render it impractical 
or unfeasible to extend to the territory municipal sewer, street, 
water, or other facilities or municipal police, fire, health, or other 
services;

(2) whether within the territory conditions exist, or there is rea­
sonable prospect for future conditions to exist, which, if not subject 
to municipal control, would endanger the health or safety of resi­
dents;

(3) whether it is likely that future growth and development of the 
city or unified municipality will occur within the territory; and

(4) whether the territory is needed by the city or unified munici­
pality for a legitimate public purpose.
(b) Territory may be detached fron. a city or unified municipality if 

the commission determines that the city or unified municipality has 
substantially failed or refused to provide needed services to the terri­
tory, and there is a substantial likelihood that it will continue to fail 
or refuse to provide the services, when such services are provided to 
other areas within the municipality and are supported b> taxes levied 
in the area considered for detachment.

(c) The commission will, in its discretion, conduct public hearings 
or investigations after the effective date of an annexation to deter­
mine whether the extension of services or taxation or use of differen­
tial taxation zones is proceeding in a reasonable manner. If the com­
mission determines that the extension of services or taxation or use of 
differential taxation zones is not progressing in a manner consistent 
with that set forth in the annexation petition, it will, in its discretion, 
begin detachment proceedings. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X , Sec. 12, Ak. Con6t. 

AS 44.47 .567

E d i to r 's  n o te s .  —  19 A AC 10.100 is 
b ased  on a  fo rm er v ers io n  o f 19 AAC
05.050.

19 AAC 10.110. APPLICATION OF STANDARDS, (a) The 
commission will not approve a detachment unless the petitioners dem­
onstrate to the satisfaction of the commission that the requirements of 
the territory for services will be met following the detachment.

(b) If, in fulfillment of the requirement of (a) of this section, peti­
tioners have proposed incorporation of a new municipality, the com­
mission may condition the approval of the detachment upon voter 
approval of the incorporation proposal. (Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt. X. t  
A S  44.47
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A u th o r i ty :  A rt. X, See. 12, A k. C onat.
AS 44.47.567

19 AAC 10.120. DISTRIBUTION OF ASSETS AND LIABILI­
TIES. (a) If territory sought to be detached is part of a city within an 
organized borough, the commission will determine the manner in 
which the assets und liabilities of the territory shall be distributed 
between the city from which it is being detached and the organized 
borough. In making this determination, the commission will, in its 
discretion, approve an equitable agreement between the detaching 
city and the organized borough but will independently review the 
proposed agreement.

(b) If 'he territory sought to be detached is part of a city within the 
unorganized borough, the commission will determine the manner in 
which the assets and liabilities of the territory being detached shall be 
distributed between the city from which the territory is being de­
tached and the state. The commission, after an independent review, 
will, in its discretion, approve an equitable agreement between the 
city and the state.

(c) If petitioners have proposed that, following detachment, a new 
municipality be formed, the provisions of (a) of this section apply to 
the newly formed municipality and the municipality from which the 
territory was detached.

(d) If, within two years of the effective date of the detachment, an 
agreement specifying the manner by which assets and liabilities will 
be distributed has not been agreed to by the affected parties, the 
commission will enter an order providing for transfer of service re­
sponsibility and distribution of assets and liabilities which shall be 
binding on the parties affected.

(c) If in exercising its responsibilities under (d) of this section, the 
commission determines it necessary, the commission will, in its dis­
cretion, employ the services of professional accountants or consultants 
and charge the parties affected for the costs incurred. (Eff. 2/21/82, 
Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k . C onst.

AS 44.47.567

E d i to r ’s  n o te s .  —  19 A A C  10.120 is 
b ased  on fo rm er versions o f  19 AAC
05.060  an d  19 AAC 15.200.
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19 AAC 10.130 Alaska Administrative Code 19 AAC 10.140 19 AAC 10.150 C

Article 5. Standards for Dissolution of Cities 
S e c tio n  S e c t io n
130. D issolution 160, D isso lu tion  effected by annexation
140. A pplication  of s ta n d a rd s

19 AAC 10.130. DISSOLUTION, (a) A city may be dissolved if 
the city has no indebtedness, bonded or otherwise, or has proposed a 
method of repayment which will protect the interests of its creditors, 
and if the following standards are met:

(1) the city has ceased, for two or more consecutive years, to exer­
cise any of the municipal powers set forth in AS 29.48.030 — 
29.48.035;

(2) the city has failed to conduct two or more consecutive regular 
elections in the manner provided by law; and

(3) the city no longer meets the standards for incorporation as 
provided by law and regulation.
(b) The commission will, in its discretion, conduct a public hearing 

or an investigation after the effective date of an incorporation of a city 
to determine whether municipal services are being provided in a man­
ner consistent with the timetable included in the petition for incorpo­
ration. If the commission determines that services are not being pro­
vided according to the timetable, the commission will, in its discre­
tion, bring dissolution proceedings under 19 AAC 10.130 — 19 AAC 
10.150. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, See. 12. A k . C onst.

AS 44.47.980

E d i to r 's  n o te s . — 19 AAC 10 .130  is 
lased  on a  form er version o f  19 AAC

05.090.

19 AAC 10.140. APPLICATION OF STANDARDS, (a) If the
commission determines that it will recommend to the legislature that 
a city be dissolved, the city may not make an expenditure without first 
receiving the written approval of the commissioner.

(b) In the dissolution of a city within an organized borough, the 
assets of the city being dissolved become the assets of the borough in 
which it is located if the borough possesses and exercises the powers to 
which the assets of the city relate. If the borough does not possess and 
exercise the relevant powers, the assets of the city being dissolved 
become the assets of the state.

(c) In the dissolution of a city within the unorganized borough, the 
assets of the city being dissolved become the assets of the state.

(d) If the liabilities of a city being dissolved exceed the assets of the 
city, the taxable property within the city remains subject to taxation 
until the liabilities are paid. (Eff. 2/21/82, Register 81)
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* A u th o r i ty :  A rt. X, Sec. 12, Ak. C o nst.
AS 44.47.980

19 AAC 10.150. DISSOLUTION EFFECTED BY ANNEXA­
TION. Separate or additional proceedings are not required for dissolu­
tion of a city in an area which has been annexed to another city; the 
dissolution is effected by and at the same time as the annexation. (Eff. 
2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, Ak. C o nst.

A S 44.47.980

E d i to r ’s  n o te s .  —  19 AAC 1 0 .i5 0  is 
based  on a  fo rm er v ersion  of 19 A A C 
05.100.

Article 6. Standards for Incorporation of Organized
Boroughs

19 AAC 10.150 Community and Regional Affairs 19 AAC 10.170

S e c t io n
160. In corp o ra tio n
170. A p p lica tio n  o f s ta n d a rd s

S e c tio n
180. D is tr ib u tio n  o f  a sse ts  a n d  lia b ilitie s

19 AAC 10.160. INCORPORATION. An „a may incorporate
as an organized borough if it meets the statutory standards set forth 
in AS 29.18.030 and meets the following specific requirements:

(1) the area includes at least two separate communities;
(2) transportation services are available at least once a week be­

tween communities located within the area on a regularly sched­
uled or charter basis, or communities located within the area which 
do not have regularly scheduled transportation services are con­
nected by a highway system;

(3) there are sufficient anticipated revenues to maintain and op­
erate, at a minimum, the mandatory powers of the proposed bor­
ough government;

(4) there are at least 1,000 people located within the area; and
(5) the area includes, at a minimum, one entire regional educa­

tion attendance area unless the commission determines that a 
smaller area can otherwise meet borough government standards for 
incorporation. (EfT. 2/21/82, Register 81)

A u th o r i ty :  A rt. X, Sec. 12, Ak. C o nst.
AS 44.47.980

19 AAC 10.170. APPLICATION OF STANDARDS, (a) The 
commission will not approve an incorporation unless the petitioners 
demonstrate to the satisfaction of the commission that the proposed 
borough is capable of providing and willing to provide the mandatory 
powers of an organized borough within three months of incorporation.

11



19 AAC 10.180 Alaska Administrative Code 19 AAC 10.180 19 AAC 10.185

(b) The commission will not consider a petition for incorporation as 
a borough of an area whose boundaries include only a portion ofa city.

(c) The commission will not consider a petition for incorporation of 
an area located partially or wholly within an organized borough or 
unified municipality until the petitioners have submitted, and the 
commission has approved, a petition for detachment of the area from 
the borough or unified municipality pursuant to 19 AAC 10.100 — 19 
AAC 10.120 or 19 AAC 10.230 — 19 AAC 10.250. (Eff. 2/21/82, Regis­
ter 81)
A u th o r i ty :  A rt. X , Sec. 12, A k. C onst.

AS 44.47.980

19 AAC 10.180. DISTRIBUTION OF ASSETS AND LIABILI­
TIES. (a) For the incorporation of an area located within an existing 
organized borough or city which provides services to the area, the 
commission will determine the method by which assets and liabilities 
are to be distributed between the newly incorporated borough, the 
former borough, and each city formerly providing services,

(b) Notwithstanding the provisions of (a) of this section, for the 
incorporation of an area which includes an organized city which pro­
vides mandatory borough powers, the newly incorporated borough 
succeeds to the assets and liabilities of the organized city as they 
relate to the mandatory powers being assumed by the borough.

(c) In determining the method of transfer of service responsibility 
and the distribution or transfer of assets and liabilities, the commis­
sion will, in its discretion, approve an equitable agreement between 
the municipalities affected but will independently review the proposed 
agreement.

(d) If, within two years of the date of incorporation, the newly incor­
porated borough and another municipality affected by the incorpora­
tion have failed to reach an agreement as to the method of transfer of 
service responsibility or the distribution or transfer of assets and lia­
bilities, the commission will enter an order providing for the transfer 
of service responsibility and the distribution or transfer of assets and 
liabilities which shall be binding on the municipalities affected.

(e) If, in exercising its responsibilities under (c) of this section, the 
commission determines it necessary, the commission will, in its dis­
cretion, employ the services of professional accountants or consultants 
and charge the municipalities affected for the costs incurred. (Eff. 
2/21/82, Register 81)
A u th o r i ty :  Ar*. X, Sec. 12, A k. C onst.

A S 44.47.980

I
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Article 7. Standards for Annexation to Organized Boroughs
S e c t io n  S e c t io n
185. A p p licab ility  210, A n n ex a tio n  o f incorp ora ted  te rr i to ry
190. A n n e x a b le  te r r i to ry  220. S ta tu to ry  s ta n d a rd s
200. A pplica tion  of s ta n d a rd s

19 AAC 10.185. APPLICABTL1TY. The provisions of 19 AAC 
10.190 — 19 AAC 10.220 apply to a proposal for annexation by local 
action (19 AAC 10.630 — 19 AAC 10.730) or by legislative review (19 
AAC 10.450 — 19 AAC 10.620). (Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt. X. Sec. 12, Ak. C onst.
A S 44.47.567

*

#

19 AAC 10.190. ANNEXABLE TERRITORY, (a) Territory 
which is contiguous to an organized borough may be annexed to that 
borough if one or more of the following standards are met:

(1) the contiguous territory is totally surrounded by the orga­
nized borough’s boundaries;

(2) the land in the territory is wholly owned by the organized 
borough;

(3) the territory is in need of municipal services which the orga­
nized borough can provide more efficiently than another municipal­
ity or the state;

j ’(4) there is a reasonable likelihood that future growth and devel- 
J  opment will occur within the territory and annexation of the terri- 

/  tory will enable the organized borough to plan for and control that
^^development;

(5) the health, welfare, or safety of the residents of the organized 
borough is endangered by conditions existing or developing in the 
territory and annexation will enable the organized borough to re­
move or relieve those conditions;
”-(6) the extension into the territory of borough services or facili- 

; ties is necessary to enable the organized borough to provide ade­
quate service to residents of the organized borough, and it is impos- 

! sible or impractical for the organized borough to extend the facili-
\ ties or services unless the territory is within the organized bor-
V_ough’s boundaries;

(7) residents or property owners within the territory receive or 
may be reasonably expected to receive, directly or indirectly, the 

'benefit of organized borough services without commensurate prop­
erty tax contributions, whether such services are rendered or re­
ceived inside or outside the territory; or

(8) the annexation is otherwise necessary to accomplish a valid 
public purpose.

13



19 AAC 10.200 Alaska Administrative Code 19 AAC 10.200 19 AAC 10.210 C

(b) Territory which is not contiguous to the borough may be an­
nexed to the borough if

(1) the land in the territory is wholly owned or leased by the 
borough or used primarily for the performance of borough functions; 
and

(2) annexation is necessary to enable the borough to achieve ade­
quate control, protection or management of the property.
(c) Contiguous territory whic’; does not meet the requirements of

(a) of this section may nevertheless be annexed to a borough if the 
territory lies between the borough boundary and noncontiguous terri­
tory which does meet the requirements of (a) of this section.

(d) In determining whether the standard established in (a)(7) of this 
section is met, the commission will consider alternate methods avail­
able to the borough for offsetting the cost of providing services to 
individuals or property beyond its property taxation powers.

(e) The commission will, in its discretion, conduct public hearings 
or investigations after a detachment to determine if the service re­
quirements of the territory are being met. If the commission deter­
mines that the service requirements of the territory are not being met, 
it will, in its discretion, begin annexation proceedings under this 
chapter. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. Const.

AS 44.47.567

E d i to r ’s  n o te s . — 19 A A C 10.190 is 
based on a fo rm er v ersio n  o f 19 AAC 
05.110.

19 AAC 10.200. APPLICATION OF STANDARDS. The com­
mission will not approve an annexation unless the annexing orga­
nized borough demonstrates to the satisfaction of the commission that 
it is capable of extending and willing to extend services to the annexed 
area in accordance with this subsection. If possible, areawide and non- 
areawide borough services shall be extended to the annexed area im­
mediately. If the immediate extension of services is not possible, the 
commission must be satisfied that the services not immediately ex­
tended will be extended as soon as possible and that reasonable plans 
have been formulated for the capital expansion necessary for the ex­
tension of services. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12. A k. Const.

'  AS 44.47.567

E d i to r ’s  n o te s .  —  19 A A C  10.200 is 
based on a  fo rm er v ersion  o f 19 A i C 
05.120.
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19 AAC 10.210. ANNEXATION OF INCORPORATED TER­
RITORY. (a) If the territory sought to be annexed includes part of 
another organized borough which is providing services to the territory 
that the annexing borough will provide upon annexation, the commis­
sion will determine the method by which assets and liabilities are to 
be distributed between the annexing borough und the borough for­
merly providing the services.

(b) In determining the method of transfer of service responsibility 
and the distribution of assets and liabilities, the commission will, in 
its discreticn, approve an equitable agreement between the munici­
palities affected but will independently review the proposed agree­
ment.

(c) Territory which is part of an organized borough may not be 
annoxed to another borough unless the commission determines the 
annexation to be in the best interests of the annexing borough, the 
borough from which the annexed territory is taken, and the annexed 
territory.

(d) Separate or additional proceedings are not required for detach­
ment of territory from an incorporate'1 city or borough which becomes 
annexed to another borough. The detai nment is affected by, and at the 
same time as, the annexation itself. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X , Sec. 12. Ak. C onst.

AS 44.47.567

E d i to r ’s  n o te s .  —  19 AAC 10.210 is 
based  on  fo rm er v ersion s o f 19 AAC 
05 .130  a n d  19 AAC 15.040.

19 AAC 10.220. STATUTORY STANDARDS, (a) In addition to 
the requirements of 19 AAC 10.190 — 19 AAC 10.220, the commission 
will approve and recommend to the legislature the annexation of terri­
tory to an organized borough only if it finds that the resulting bound­
aries of the expanded borough conform substantially to the standards 
set forth in AS 29.18.030.

(b) In approving organized borough boundary changes, the commis­
sion, with the assistance of the department, will, if necessary, deter­
mine proposed assembly reapportionment plans applicable to the or­
ganized boroughs whose boundaries are to be affected by the change. 
(Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

AS 44.47.567

E d i to r ’s  n o te s . —  19 AAC 10.220 is 
based  on a  fo rm er version  o f 19 AAC
05.140.
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Article 8. Standards for Detachment from Organized
Boroughs

19 AAC 10.225 Alaska Administrative Code 19 AAC 10.240

S e c tio n
225. A pplicability  
230. D e tach ab le  te rrito ry

S e c tio n
240. A p p lica tio n  of s ta n d a rd s
250. D is tr ib u tio n  o f a s se ts  a n d  liab ilitie s

19 AAC 10.225. APPLICABILITY. The provisions of 19 AAC
10.230 — 19 AAC 10.250 apply to a proposal for detachment by local 
action (19 AAC 10.630 — 19 AAC 10.730) or by legislative review (19 
AAC 10.455 — 19 AAC 10.620). (Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt. X, Sec. 12. Ak. C onst.
AS 44.47.567

19 AAC 10.230. DETACHABLE TERRITORY, (a) Territory 
which is a part of a borough may be detached from that borough if, in 
the determination of the commission, the detachment would be in the 
best interests of the state, the territory to be detached, and the bor­
ough affected by the detachment. In determining whemer to approve a 
detachment, the commission will consider, but is not limited to, the 
following factors:

(1) whether the social, cultural and economic characteristics of 
th'; population of the territory are substantially different or in con­
flict with those of the remainder of the population located in the 
borough;

(2) whether the geographic location or configuration of the terri­
tory precludes the provision of borough services provided other 
areas of tl.e borough or make the provision of borough services 
impractical;

(3) whether the lack of transportation facilities precludes the 
communication and exchange necessary for responsive and inte­
grated local government.
(b) The commission will, in its discretion, conduct public hearings 

or investigations after the effective date of an annexation to deter­
mine whether the extension of services is progressing in a reasonable 
manner. If the commission determines that the extension of services is 
not progressing in a reasonable manner, it will, in its discretion, begin 
detachment proceedings. (EfT. 2/21/82, Register 81)

A u th o r i ty :  A rt. X, Sec. 12, Ak. C onst.
AS 44.47.567

19 AAC 10.240. APPLICATION OF STANDARDS, (a) The
commission will not approve a detachment unless the petitioners dem­
onstrate to the satisfaction of the commission that the service require­
ments of the territory will be met following the detachment.
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19 AAC 10.250 C o m m i  n i t y  a n d  R e g i o n a l  A f f a i r s  19 AAC 10.260

(b) If, in fulfilling the requirement of (a) of this section, the peti­
tioners have proposed vhe incorporation of a new municipality, the 
commission will, in its discretion, condition approval of the detach­
ment upon voter approval of the incorporation proposal. (Eff. 2/21/82, 
Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

19 AAC 10.250. DISTRIBUTION OF ASSETS AND LIABILI­
TIES. (a) If territory sought to be detached consists entirely of a city 
having authority and responsibility for the powers formerly provided 
by the borough from which detachment is sought, the commission 
shall determine the manner in which the assets and liabilities of the 
borough shall be distributed between it and the detaching city.

(b) If territory sought to be detached consists entirely of territory 
not within a city or consists of a city not having authority to provide 
services currently provided by the borough from which detachment is 
sought, the commission shall determine the manner in which the as­
sets and liabilities of the municipality from which detachment is 
sought shall be distributed between it and the state. (Eff. 2/21/82, 
Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

Article 9. Standards for Dissolution of Organized Boroughs
S e c tio n
260. D isso lu tio n
270. A p p lica tio n  o f s ta n d a rd s

S e c t io n
280. D isso lu tion  effected  by a n n e x a tio n

19 AAC 10.260. DISSOLUTION, (a) A borough may dissolve if it 
has no indebtedness, bonded or otherwise, or has proposed a method of 
repayment which will protect the interest of its creditors and if the 
following standards are met:

(1) the borough has ceased to exercise all of the mandatory 
powers of a borough;

v2) the borough has failed to conduct two or more consecutive 
regular elections in the manner provided by law; and

(3) the borough no longer meets the standards for incorporation 
as provided by law and regulation.
(b) The commission will, in its discretion, conduct public hearings 

or investigations after the effective date of an incorporation to deter­
mine whether the provision of the municipal services is proceeding in 
a manner consistent with that outlined in the petition for incorpora­
tion. If the commission determines that the provision of services is not 
proceeding in a manner consistent with that outlined in the petition,
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19 AAC 10.270 A l a s k a  A d m i n i s t r a t i v e  C o d e  19 AAC 10.300

the commission will, in its discretion, begin dissolution proceedings. 
(EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

19 AAC 10.270. APPLICATION OF STANDARDS, (a) If the 
commission determines that it will recommend to the legislature that 
a borough be dissolved, the borough may not make an expenditure 
without first receiving the written approval of the commissioner.

(b) The assets of the borough being dissolved become the assets of 
the state.

(c) If the liabilities of a borough being dissolved exceed the assets of 
the borough, the taxable property within the borough remains subject 
to taxation until the liabilities are paid. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, See. 12, A k. C onst.

A S 44.47.567

19 AAC 10.280. DISSOLUTION EFFECTED BY ANNEXA­
TION. Separate or additional proceedings are not required for dissolu­
tion of a borough which has been annexed in its entirety by another 
borough. The dissolution is effected by and at the same time as the 
annexation itself. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X. Sec. 12, A k. C onst.

AS 44.47,567

Article 10. Standards for Merger of Municipalities
S e c tio n  
290. M erg er
300. D isso lu tio n  effected by m erg e r

19 AAC 10.290. MERGER. Two or more municipalities may 
merge if, upon completion of the merger, the remaining municipality 
meets the applicable standards for incorporation set forth by law and 
regulation. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X . Sec. 12, A k. Const.

AS 44.47.567

19 AAC 10.300. DISSOLUTION EFFECTED BY MERGER. 
Separate or additional proceedings are not required for dissolution of a 
municipality which merges with another municipality. The dissolu­
tion is effected by and at the same time as the merger itself. (EfT. 
2/21/82, Register 81)
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A u th o r i ty :  A rt. X, Sec. 12, A k. Const.
AS 44.47.567
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Article 11. Standards for Consolidation of Municipalities
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S e c tio n
310. C onso lida tion
320. D isso lu tion  eiTected by conso lida tio n

19 AAC 10.310. CONSOLIDATION. Two or more municipalities 
may consolidate if the newly created municipality meets the applica­
ble standards for incorporation set forth by law and regulation. (EfT. 
2/21/82, Register 81)
A u th o r i ty :  A rt. X, See. 12. A k. C onst.

AS 44.47.567

19 AAC 10.320. DISSOLUTION EFFECTED BY CONSOLI­
DATION. Separate or additional proceedings are not required for 
dissolution of municipalities which consolidate, but the dissolution is 
effected by and at the same time as the consolidation itself. (EfT. 
2/21/82, Register 81)
A u th o r i ty :  A rt. X , Sec. 12, A k. C onst.

AS 44.47.567

Article 12. Procedures for Incorporation of Municipalities

S e c tio n  S e c t io n
325. A p p licab ility  390. A n sw erin g  b r ie f
330. P e titio n  400. C all for h e a r in g
340. F orm  an d  c o n te n ts  410. R eply  b rie f
350. E x h ib its  420. H e a rin g
360. B riefs 430. D ecisional m e e tin g
370. S erv ice 440. P ub lic  m e e tin g s
380. N otice o f  p e titio n

19 AAC 10.325. APPLICABILITY. The provisions of 19 AAC 
10.330 — 19 AAC 10.450 apply to a proposal for incorporation of a city 
or a borough. (EfT. 2/21/82, Register 81)

A u th o r i ty :  A rt. X , Sec. 12, A k. C onst.
AS 44.47 .980

19 AAC 10.330. PETITION. A request for incorporation of terri­
tory is initiated by filing a petition and supporting brief with the 
commissioner. (EfT. 2/21/82, Register 81)

A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.
AS 44 .47 .980
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iy  AAC 10.340 Alaska Administrative Code 19 AAC 10.350 19 AAC 10.360

c

19 AAC 10.340. FORM AND CONTENTS, (a) The petition shall 
he addressed to the commission und shall bear a caption which states 
the name and class of the proposed municipality and the authority 
under which the action is initiated.

(b) In addition to the information required by AS 29.18.050. the 
petition shall contain the following:

(1) the number of residents within the territory;
(2) the assessed or estimated value of all taxable property within 

the territory, giving separute totals for real and personal property;
(3) the rate, if any, at which real and personal property are taxed 

in the territory;
(4) the rute, if any, of the sales tax levied and collected in the 

territory;
(5) the amount and a full explanation of the outstanding bonded 

indebtedness for which the territory is wholly or partially responsi­
ble; and

(6) the quantity of land contained in the territory,
(EfT. 2/21/82, Register 81)

A u th o r i ty :  A rt. X. Sec. 12, Ak. Const.
A S 44.47.980

19 AAC 10.350. EXHIBITS, (a) The petitioners shall append the 
following exhibits to the petition:

(]) a map or maps showing
(A) the boundaries of the proposed municipality; and
(B) sufficient detail to define the streets and roadways;

(2) an affidavit of the petitioner, or his representative, indicating 
the source from which the information contained in the petition was 
acquired and stating that a census or other reliable enumeration of 
the territory was conducted by him, or under his direct supervision, 
specifying the dates when the census or enumeration was begun and 
completed and verifying that it was taken accurately; and

(3) a schedule setting forth the approximate dates upon which the 
municipality will begin providing municipal services, whether man­
datory or anticipated, together with a description of the services to 
be provided during the first full fiscal year of operation and the level 
of service to be provided.
(b) If a proposed municipality is within an organized borough, the 

petitioner shall append the following exhibits to the petition:
(1) a copy of the agreements, if any, entered into with an existing 

municipality regarding the transitional provision of services and 
the distribution of assets and liabilities;

(2) a map and legal description of any borough service area lo­
cated wholly or partially within the proposed municipality; and
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19 A A C  10.350

(3) the ufTidavit of the petitioner or his representative that ser­
vice of the petition has been mode in compliance with 19 AAC 
10.370,
(c) Maps submitted os exhibits to copies of the petition shall con­

form in color and other distinguishing markings to the original ex­
hibit.

(d) If an oificial census has been made of the territory by the fed­
eral, state, or municipal government within three years of the date of 
the petition, a copy of that census may be attached to the petition in 
lieu of the census affidavit required by (a)(2) of this section. (EfF. 
2/21/82, Register 81)

A u th o r i ty :  A rt. X, See. 12, Ak. C onst.
AS 44 .47 .980

19 AAC 10.360. BRIEFS. The petition must be accompanied by a 
written brief. The brief 9hall fully set forth the reasons supporting the 
proposed incorporation and shall demonstrate that the area meets the 
standards for incorporation set forth in AS 29.18 and 19 AAC 10.010
— 19 AAC 10.030, or in the case of a development city 19 AAC 10.040
— 19 AAC 10.060. (Eff. 2/21/82, Register 81)
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A u th o r i ty :  A rt. X , Sec. 12, A k. C onst. 
AS 44.47 .980

19 AAC 10.370. SERVICE, (a) The petitioner shall, by certified 
mail, serve a copy of the petition and brief, together with accompany­
ing exhibits, to every municipality in or adjoining the territory. The 
service shall be made at the same time that the petition is filed with 
the commissioner.

(b) The petitioner shall arrange for the petition, exhibits, and brief 
to be available for inspection by the general public at a designated 
place in or near the territory. The affidavit required under 19 AAC 
10.350 shall specify the exact location where and when the petition is 
available for inspection. (Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt. X, See. 12, Ak. C onst.
A S 44.47 .980

19 AAC 10.380. NOTICE OF PETITION, (a) Upon receipt of no­
tice from the department that the petition and brief have been ac­
cepted, the petitioner shall cause notice of the filing of the petition to 
be published in a newspaper of general circulation in the territory, or 
if a newspaper of general circulation is not available, post notice in at 
least three public and prominent locations. The notice shall be in the 
fonn specified by the commissioner; shall include a brief explanation 
of the proposed incorporation, the name and class of the proposed
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municipality, and a general description of its boundaries; and shall 
indicate the place where the petition and brief may be inspected by 
the public as provided by 19 AAC 10.370. In addition, the notice shall 
advise persons that they may file an answering brief pursuant to 19 
AAC 10.390 and that they may submit written comments on the pro­
posal to the department.

(b) The petitioner shall furnish the commissioner with proof of com­
pliance with (a) of this section. Upon receipt of the proof, the commis­
sioner shall submit the petition and brief to the commission.

(c) A petition filed with the commissioner may not be considered to 
be pending before the commission until the petition and brief have 
been submitted to the commissioner pursuant to this section. (Eff. 
2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, Ak. C onst.

AS <14.47.980

19 AAC 10.390. ANSWERING BRIEF, (a) A person or entity re­
siding or owning property in the territory proposed for incorporation 
or the governing body of a municipality may file a brief in opposition 
to the proposed incorporation. The original of the brief shall be filed 
with the commissioner together with proof that one copy was served 
upon the petitioner or his designated representative.

(b) A person, entity, or municipality filing an answering brief shall 
be designated a respondent.

(c) The answering brief shall indicate any factual information 
thought to be incorrectly or incompletely presented in the petition or 
petitioner’s brief and shall demonstrate the manner in which the pro­
posed municipality fails to satisfy the standards required by this chap­
ter. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C cnst.

A S 44.47.980

19 AAC 10.400. CALL FOR HEARING. The commission will es­
tablish a time and place for a hearing regarding the proposed incorpo­
ration which shall be held in or near the territory proposed for incor­
poration. The comi ission will publish notice of the hearing at least 15 
days before the date of the hearing, at least three times in a newspa­
per of general circulation in the territory, through other news media, 
or by posting in a public place, whichever is most feasible. At least 15 
days before the date of the hearing, the commission shall cause notice 
of the hearing to be served by certified mail upon:

(1) the municipalities specified in 19 AAC 10.370;
(2) the petitioner or his representative; and
(3) any person, entity, or municipality who has filed an answer­

ing brief pursuant to 19 AAC 10.390. (Eff. 2/21/82, Register 81)
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19 AAC 10.410 C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  19 AAC 10.420
A u th o r i ty :  A rt. X, Sec. 12, A k. C o nst,

AS 44 47.980

19 AAC 10.410. REPLY BRIEF. Before the hearing described in 
19 AAC 10.400 is held, the petitioner may file a brief in reply to any 
new matter raised in an answering brief. (EfT. 2/21/82, Register 81)

A u th o r i ty :  A rt. X, Sec. 12, A k. C o nst.
AS 44.47.980

19 AAC 10.420. HEARING, (a) At a hearing held pursuant to 19 
AAC 10.400, the petitioner shall firs* proceed to support the petition 
through exhibits, testimony, and other means which bear upon the 
issues raised by the petition, ihe presentation shall proceed in sub­
stantially the following manner:

(1) the presentation shall be conducted by the petitioner or his 
designated representative;

(2) the presentation shall be opened with a brief discussion of the 
reason for and the nature of the proposed incorporation;

(3) at the conclusion of the opening statement, the petitioner 
shall submit a list of the persons who will give statements in sup­
port of the petition; and

(4) the petitioner shall proceed to conduct his presentation in the 
manner indicated in his outline; however, the chairman of the com­
mission may allow the petitioner to deviate from his outlined pre­
sentation.
(b) Upon completion of the petitioner’s presentation, each respon­

dent shall proceed, in the manner established by the chairman and in 
the same manner as prescribed for the petitioner, to present his views. 
The respondent’s presentation shall include the information and argu­
ments which the respondent wishes to advance in rebuttal of the peti­
tioner’s presentation.

(c) The petitioner may rebut the respondent’s presentation. Upon 
completion of the petitioner’s rebuttal, the commission will hear views 
of interested persons who are not petitioners or respondents. To obtain 
the floor, a person must be recognized by the chairman and must state 
his name, address, and the nature of his interest. A person purporting 
to speak on behalf of a municipality shall demonstrate his authority to 
do so. The chairman may impose a reasonable limitation of the time 
allotted to each speaker and may curtail repetitive and irrelevant 
statements.

(d) Members of the commission may at any time pose questions or 
comment on matters raised during the hearing. Representatives of the 
department, with consent of the chairman, may pose questions or 
comment on matters raised during the hearing.

(e) The chairman may temporarily suspend the order of proceedings 
set forth in this section to allow rebuttal, counterrebuttal, or general
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public comment on a particular issue or issues. (EfT. 2/21/82, Register 
81)

A u th o r i ty :  A rt. X. Sec. 12, Ak. C onst.
AS 44.47.980

19 AAC 10.430. DECISIONAL MEETING, (a) Within 90 days 
after a public hearing held pursuant to 19 AAC 10.400, the commis­
sion shall convene a decisional meeting to examine all aspects of the 
written and oral testimony before it, to consider other relvant and 
reliable information available to it, and to enter a decision. A majority 
of the total membership of the commission voting in favor of accepting 
a proposed incorporation is needed to decide the issue. The votes for 
and against the proposed incorporation shall be recorded. A petition is 
rejected if not accepted. If unable to meet as one body, the commission 
will, in its discretion, provide for a conference telephone or radio 
phone decisional meeting open to the public at a time and place to be 
determined by the commission.

(b) The commission will keep written minutes summarizing its de­
cisional meetings. The minutes approved by the commitdon are a 
public record. The votes taken by the commission shall be entered into 
the minutes.

(c) Within 30 days after the date of reaching its decision, the com­
mission will prepare a written statement of its decision, including an 
explanation of the major considerations upon which it relied in reach­
ing its decision.

(d) The commission will immediately mail its written decision to 
the petitioner and to other interested parties who give written notice 
that they desire a copy of the decision. (Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.
A S 44.47.980

19 AAC 10.430 Alaska Administrative Code 19 AAC 10.440

19 AAC 10.440. PUBLIC MEETINGS. The commission will, in 
its discretion and before consideration of a petition requesting incor­
poration of a municipality, require a petitioner to conduct informa­
tional meetings or hearings in the area proposed for incorporation to 
acquaint the residents of the area with the purposes sought to be 
accomplished and the benefits which are expected to be derived by the 
residents should the incorporation be made and to solicit public opin­
ions on the proposed incorporation. The commission will, in its discre­
tion, require that transcripts or minutes be taken of the meetings or 
hearings for the commission’s use and require that the petitioner’s 
representative certify to the commission that the meetings or hear­
ings were conducted as directed by the commission. (Eff. 2/21/82, Reg­
ister 81)
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e 19 AAC 10.440 

:iT. 2/21/82, Register >
19 AAC 10.450 C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  19 AAC 10.470
A u th o r i ty :  A rt. X, See. 13, A k. C onst.

A S 44.47.980
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S e c t io n
450. A p plicab ility
460. P e titio n
470. P e titio n e r
480. F o n n  an d  co n ten ts
490. E x h ib its
500. B riefs
510. S erv ice
520. Review  o f p e titio n
530. N o tice o f p e titio n

S e c tio n
540. C all for h e a r in g
550. A nsw erin g  b r ie f
560. Reply b rie f
570. D e p a rtm e n t rep o rt
58C. H e a rin g  an d  decisional m e e tin g
590. N oncom pliance
600. D e te rm in a tio n  o f p rocedure
610. C ertifica tio n  o f b o u n d ar, nnges
620. P ub lic  m e e tin g s

19 AAC 10.450. APPLICABILITY. The provisions of 19 AAC 
10.460 — 19 AAC 10.620 apply to an annexation or detachment pro­
ceeding initiated punuant to AS 44.47.567(b)(2) and AS 29.68.010(a). 
(EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

AS 44.47.567

19 AAC 10.460. PETITION. A request for a local government 
boundary change under 19 AAC 10.450 — 19 AAC 10.620 is initiated 
by filing an original and six copies of a petition and supporting brief 
with the commissioner. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

A S 44.47.567

E d i to r ’s  n o te s .  —  19 A A C 10.460 is 
b ased  on a  fo rm er version  o f  19 AAC
10.010.

19 AAC 10.470. PETITIONER, (a) A petition may be initiated by
(1) the governing body of a municipality whose boundaries are to 

be changed;
(2) the governing body of an organized borough in which the ter­

ritory is located;
(3) at least 10 percent of the registered voters residing in the 

territory to be annexed or detached, in the municipality to be dis­
solved, or in each municipality to be merged or consolidated;

(4) the commissioner.
(b) The person or entity initiating the petition shall be designated 

the petitioner. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt X. Sec. 12, A k. C onst.

AS J4.47.567
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E d ito r 'd  n o te s . — 19 AAC 10.470 is 
b ased  on a  fo rm er version  of 19 AAC 
10.020.

19 AAC 10.480. FORM AND CONTENTS, ta) The petition shall 
be addressed to the commission and shail bear a caption which clearly 
identifies the nature of the boundary change and the municipality or 
municipalities whose boundaries are to be changed.

(b) The petition shall contain the following information ubout the 
territory:

(1) the name and residence address or mailing address of each 
petitioner;

(2) the name, telephone number, and mailing address of the rep­
resentative designated by the petitioner to receive service, notice, 
and other correspondence relating to the proceedings on behalf of 
the petitioner;

(3) a legal boundary description;
(4) a legal description of the boundaries of the municipality 

should the boundary change be effected;
(5) the assessed or estimated value of taxable property, giving 

separate totals for real and personal property;
(fi) the number of residents in the territory;
(7) the rate or rates at which real and personal property are 

taxed;
(8) the rate or rates of sales and use taxes levied and collected;
(9) the amount and a full explanation of the outstanding bonded 

indebtedness for which the territory is wholly or partially responsi­
ble;

(10) the population and area of the municipality j fleeted by the 
proposed boundary change. (Eff. 2/21/82, Register 81)

A u th o r i ty :  A rt. X, Sec. 12, A k. Const.
AS 44.47.567

E d i to r 's  n o te s .  —  19 A AC 10.480 is 
b ased  on a  fo rm er version  o f 19 AAC 
10.030.

19 AAC 10.490. EXHIBITS, (a) The petitioner shall append to 
the petition the following exhibits:

(1) a map or maps showing
(A) the present boundaries of the municipality whose bound­

aries are to be changed and the boundaries of the municipality if 
the proposed boundary change becomes effective; and

(B) sufficient detail to define the streets and roadways of the 
municipality;
(2) an affidavit of the petitioner, or his representative who pre­

pared the petition, indicating the source from which the information
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contained in the petition was acquired and stating that a census or 
other reMable enumeration of the territory was conducted by him or 
under his direct supervision, specifying the dates when the census 
or enumeration was begun and completed and verifying that it was 
taken accurately;

(3) a (-'py of the agreements, if any, entered into with another 
municipality regarding the transitional provision of services and 
distribution of assets and liabilities;

(4) a certified copy of the resolution or ordinance authorizing the 
municipality to file the petition if the petitioner is a municipality;

(5) the affidavit of the petitioner or his representative that ser­
vice of the petition has been made in compliance with 19 AAC 
10.510.
(b) Maps submitted as exhibits to copies of the petition shall con­

form in color ~nd other distinguishing markings to the original ex­
hibit.

(c) If an official census has been made of the territory by the fed­
eral, state, or municipal government within three years of the date of 
the petition, a copy of that census may be appended to the petition in 
lieu of the census affidavit required under (a)(2) of this section. (Eff. 
2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k . C onst,

AS 44.47.567

E d i to r ’s  n o te s .  — 19 AAC 10.490 is 
ba.sed on a  fo rm er v ersion  o f 19 AAC 
10.040.

19 AAC 10.500. BRIEFS. The petition must be accompanied by a 
written brief. The brief shall fully set forth the reasons su p p lin g  the 
boundary change and shall demonstrate that the boundary change 
meets the applicable standards established in this chapter for annexa­
tion or detachment. The commission will, in its discretion, require 
additional information which it determines will be useful for evalua­
tion of the petition. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12. A k. C onst.

AS 44.47.567

E d i to r ’s  n o te s .  —  19 AAC 10.500 is 
b ased  on a fo rm er v ersion  o f  19 AAC
10.050.

19 AAC 10.510. SERVICE, (a) The petitioner shall, by certified 
mail, serve a copy of the petition and brief, together with accompany­
ing exhibits, upon every municipality in or adjoining the territory.
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19 AAC 10.520 Alaska Administrative Code 19 AAC 10.530 19 AA C 10.540 Com

The service shall be made at the same time that the petition is filed 
with the commissioner.

(b) The petitioner shall arrange that the p r . an, exhibits, and 
brief will be available for inspection by the general public at a desig­
nated place in or near the territory. The affidavit required under 19 
AAC 10.490 shall specify the exact location where and when the peti­
tion is available for inspection. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

AS 44.47.567

E d i to r 's  n o te s . — 19 AAC 10.510 is 
based on a  fo rm er version  o f 19 AAC 
10.060.

19 AAC 10.520. REVIEW OF PETITION, (a) The department 
will review the petition and brief and determine whether they

(1) are in substantially the proper form; and
(2) contain the factual information required by this chapter,

(b) If the department determines that the petition or brief is defi­
cient as to form or content, it will return the defective petition or brief 
for correction or completion. If the department determines that the 
petition and brief are in substantial compliance with these regula­
tions, it will notify the petitioner that the petition and brief have been 
accepted. (EfT. 2/21/82, Register 81)
a u t h o r i ty :  A rt. X, Sec. 12, A k. Const.

AS 44.47.567

E d ito rV  n o te s . — 19 AAC 10.520 is 
based on a fo rm er v ersion  of 19 AAC 
10.070.

19 AAC 10.530. NOTICE OF PETITION, (a) Upon receipt of no­
tice from the department that the petition and brief have been ac­
cepted, the petitioner shall cause notice of the filing of the petition to 
be published in a newspaper of general circulation in the territory. 
The notice shall be in the form specified by the commissioner; shall 
include a brief explanation of the proposed boundary change, the 
name of the petitioner, and the name of each municipality whose 
boundaries are to be changed; and shall indicate the place where the 
petition and brief may be inspected by the public as provided in 19 
AAC 10.510. Additionally, the notice shall advise persons that they 
may file an answering brief pursuant to 19 AAC 10.550 in response to 
the proposal or that they may submit written comments to the depart­
ment.
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(b) The petitioner shall furnish the commissioner with proof of com­
pliance with (a) of this section. Upon receipt of the proof, the commis­
sioner shall submit the petition and brief to the commission.

(c) A petition filed with the commissioner may not be considered to 
be pending before the commission until the petition and brief have 
been submitted to the commissioner pursuant to this section. (Eff. 
2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. C onst.

AS 44.47.567

E d i to r ’s  n o te s .  —  19 AAC 10.530 is 
b ased  on a  fo rm er version  o f 19 AAC
10.080.

19 AAC 10.540. CALL FOR HEARING. The commission will es­
tablish a time and place for a hearing concerning a proposed boundary 
change which shall be held in or near the territory. The commission 
will publish notice of the hearing at least 15 days before the date of 
the hearing at least three times in a newspaper of general circulation 
in the territory, through other news media, or by posting in a public 
place, whichever is most feasible. At least 15 days before the date of 
the hearing, the commission will give public notice of the hearing and 
cause notice of the hearing to be served by certified mail upon

(1) the municipalities specified in 19 AAC 10.510;
(2) the petitioner or his representative; and
(3) any person or municipality who has filed an answering brief

pursuant to 19 AAC 10.550. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X , Sec. 12, A k. C onst.

AS 44.47.567

E d i to r 's  n o te s .  —  19 A A C 10.540 is 
b ased  on a  fo rm er version  o f 19 AAC
10.090.

19 AAC 10.550. ANSWERING BRIEF, (a) A person or entity re­
siding or owning proDerty in the territory, or the governing body of a 
municipality affected by a proposed boundary change may file a brief 
in opposition to the proposed boundary change. The original of the 
brief shall be filed with the commissioner together with proof that one 
copy was served upon the petitioner or his designated representative.

(b) A person, entity, or municipality filing an answering brief shall 
be designated a respondent.

fc) The answering brief shall indicate the factual information 
thought to be incorrectly or incompletely presented in the petition or 
the petitioner's brief and shall demonstrate the manner in which the 
proposed boundary change fails to satisfy the appropriate standards

19 A A C  10.540 C o m m u n i t y  a n d R egional A ffairs 19 A A C  10.550
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19 A A C  10.560 A laska A dministrative C ode 19 A A C  10.580

prescribed in this chapter. The brief shall include a discussion of the 
considerations set forth in 19 AAC 10.500. (Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. Const. 

AS 44.47.567

E d i to r ’s  n o te s .  — 19 AAC 10.550 is 
b ased  on a  fo rm er version  o f 19 AAC 
10.100.

19 AAC 10.500. REPLY BRIEF. Before a hearing is held pursu­
ant to 19 AAC 10.540, the petitioner may file a brief in reply to any 
new matter raised in an answering brief. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, Ak. Const. 

AS 44.47.567

E d i to r ’s  n o te s .  — 19 AAC 10.560 is 
b ased  on a  fo rm er version o f 19 AAC 
10.110.

19 AAC 10.570. DEPARTMENT REPORT. The department 
will prepare a report on the proposed boundary change. The report 
will summarize the issues raised in the petition and briefs and may 
comment upon those issues or any other issue which the department 
considers relevant to the proposal. The report will contain recommen­
dations to the commission. The report will be filed with the commis­
sion before the date of the hearing established under 19 AAC 10.540. 
(Eff. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. Const. 

AS 44.47.567

E d i to r ’s  n o te s .  —  19 AAC 10.570 is 
based  on a  fo rm er v ersion  o f 19 A / C  
10.120.

19 AAC 10.580. HEARING AND DECISIONAL MEETING.
The commission’s public hearing and decisional meeting concerning a 
proposed boundary change will be conducted in the manner set forth 
in 19 AAC 10.420 — 19 AAC 10.430. (EfT. 2/21/82, Register 81)
A u th o r i ty :  A rt. X, Sec. 12, A k. Const. 

A S 44.47.567

E d i to r ’s  n o te s .  — 19 AAC 10.580 is 
b ased  on fo rm er v ersion s o f 15 AAC 
10.130 an d  19 AAC 10.140.
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