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For the arbitration
of future disputes;

The American Arbitration Association
recommends the following arbitration clause
for insertion in all commercial contracts:

Standard Arbitration Clause

Any controversy or claim arising out of or
relating to this contract, or the breach thereof,
shall be settled by arbitration in accordance
with the Commercial Arbitration Rules of

the American Arbitration Association, and
judgment on the award rendered by the
arbitrator(s) may be entered in any court
having jurisdiction thereof,

For the submission
of existing disputes;

We, the undersigned parties, heicby agree

to submit to arbitration under the Commercial
Arbitration Rules of the American Arbitration
Association the following controversy: (cite
briefly). We further agree that the above
controversy be submitted to (one) (three)
arbitrator(i) selected from lhe panels of
arbitrators of the American Arbitration
Association. We further agree that we will
faithfully observe this agreement and the rules,
and that we will abide by and perform any
award rendered by the arbitrator(s) and that a
judgment of the court having jurisdiction may
be entered on the award.

If cither party is from a country other than the
United States, be sure to request a copy of the

Supplementary Procedures for International
Commercial Arbitration.

2

NoORR DR

Bo

GRRRE

17.
1.

20.
21.
22.

24.
25.

21.
21.
29.

51
3L
15.
16.
37,
19.
4

42.
4).

46.
47.
41

50.
51

5.

Table of Content*

Agreement of Paulas.........ccccvevvveerieeiinnsiieseesienn 4
Nams of Tribunal.........ccccoeiiiiiiiii e 4
AAMINISLTALOr  ..veeeiiecee e 4
Delegation Of DULICI ..eeecvvriiieeeiieecie e 4
National Panel of Arbitrators .........cccccceveeevenieennen. 4
Office of THOUNAL ........cvovveerereeeerreeeierereeeeerenes 4
Initiation under an Arbitration Proviiion
IN 8 CONTACT. .. cveeecvececeeceeeece oo eeeee e, 4
Changes of Claim........cccoevieviviecii e i
Initiation under a SUbMISSION.........cceeviiiiiiiiieee i
Administrate Conferancc
and Prctimlinary Hearing.......ccocveevvvecceeescee e, 4
FUJng of Locale......c.ccoeeuneen. 6
Qualifications of Arbitrator .... 6
Appointment from Panel ........... t
Direct Appointment by Pantos 7
Appointment of Neutral Arbitrator
| Party—Appointed Arbitrators .........cccccccvevieenne 7
%tlonaliry of Atbiirator
M International Arbitration ..........cccccevvviierinennn. |
Number of ArbItrators ...........ccceeerveererverueerenernenen. 1
Notice to Arbitrator of Appointment.............ccce...... |
Disclosure and Challenge Procedure ..........ccccceeeneee.. |
VACANCIES  ..veivieeeeiiieiie et ettt se e sree 9
Time and Place.......coccoviviiiiiiiiiieeeee e 9
Representation by Counsel........cc.ccovveiiieiiiiineeens 9
Stenographic Record 9
INEEIPIEtErS. ..o 9
Attendance ct Hearings..........cocoeeieviiiiiiiiniieiiiies 9
Adjournments ... 10
OAtNS. ..o 10
Majority DECISION......cccvuvereiieiiiesieeciee e 10
Ordet of Proceedings.......cccccccvevveennnnn. .. 0
Arbitration in the Absence of a Party.... el
BVIAENCE ..ottt 1
Evidence by Affidavit and Filing of Documents I
Inspection or Invsstigation...........cccecevvevcviercierscieenne. I
Conservation of Property . 12
Closing of HEarings .......ccccccceeveeeriererineesieesieanieens 12
Reopening of Hearings ..... 12
Waiver of Oral Hearings..... .12
Waiver of RUIES.......coiiiiiiiiiiie e I
EXtensions of TiMe ......coocevvirieiniinieeeeee e 1
Communication with Arbitrator
and Serving of Notice 1)
Time of Award ............... e
FOrm Of AWaArd.....coceeiiiiiiie e n
Scope of Award ................ 14
Awiid upon Satthtmint ... 14
Delivery of Award to *irlet......ccccooeiiiiiienciiiee 14
Release of Documents |-  dicialProceedings 14
Applications to Court and Exclusion of Liability 14
Administrative FeeS .........cevieieeiiiiie e 15
Fees when Oral Hearings AreWaived..........cccoccvvevieenns 15
EXPENSES ... 15
ArDItrator's FEE.....ooviiieiiiiicic et 15
DT 010 | OSSO IS
Interpretation and ApplicationofR uitt...........ccceevveennes 16
Expedited Pricedarts
Notice by Telephone..........cccccovevviniiiiiiiiiiiciie 7
Appointment and QualificationsofAtbiirator 17
Time and Place of Hearing..........cccocvvveiiiiiniciinee, 17
The HEAING .. vieeieeeieeeeee e 17
Time of Award ........ccccceeveene e 17
Adalatslratlvr Fat Schedule..............ccccccooiniiniennnnn. IS
Adjoarm«at Fm ........ I
Addltioaal Hearing FM .....ccooviviiiiieeie e 19
Refund Schedule .........cocvviiiiiiiii e, .19



Commercial Arbitration Rules

1. Agreement of Parties

The parries (hall be deemed to have made these
rule* a part of their arbitration agreement when-
ever they have provided for arbitration by the
American Arbitration Association or under its
rules. These rules and any amendment thw'of
shell apply in the form obtaining al the time the
arbitration is initialed.

2. Name of Tribunal

Any tribunal constituted by the parties for the
settlement of their dispute under these rules shall
be called the Commercial Arbitration Tribunal.

3. Administrator

When parties agree to arbitrate under these rules,
or when they provide for arbitration by the American
Arbitration Association and an arbitration is initi-
ated thereunder, they thereby constitute the aa a
the administrator of the arbitration. The authority
and obligations of the administrator are prescribed
in the agreement of the panics and in these rules.

4. Delegation of Duties

The duties of the AAA under these rules may be
carried out through tribunal administrators or such
other officers or committees as the AAA may direct.

5. National Panel of Arbitrators

The AAA shall establish and maintain a National
Panel of Commercial Arbitrators and shall appoint
arbitrators therefrom as hereinafter provided.

6. Office of Tribunal

The general office of a tribunal is the headquar-
ters of the AAA, which may, however, assign the
administration of an arbitration to any of its
regional offices.

7. Initiation under an Arbitration Provision
in a Contract

Arbitration under an arbitration provision In a
contract may be initiated in the following manner:

(@) The initiating party shall give notice to the
other party of its intention to arbitrate (Demand),
which notice shall contain a statement setting
forth the nature of the dispute, the amount
involved, if any, the remedy sought, and
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(b) Shall file at any regional office of the AAA
three copies of said notice and throe copies of the
arbitration provisions of the contract, together
with the appropriate administrative fee as provided
in the Administrative Fee Schedule.

The AAA shall give notice of the filing to the oth-
er party. If so desired, the party on whom the De-
mand for arbitration is made may file an answering
statement in duplicate with the AAA within seven
days after notice from the AAA, in which event
that party shall simultaneously send a copy of

the answer to the other party. If a counterclaim is
asserted, it shaii contain a statement setting forth
the nature of the counterclaim, the amount involved,
If any, and the remedy sought. If a monetary
claim is made in the answer, the appropriate fee
provided in the Administrative Fee Schedule shall
be forwarded to the AAA with the answer. If no
answer is filed within (he stated time, it will be
assumed that the claim is denied. Failure to file an
answer shall not operate to delay the arbitration.

Unless the AAA in its discretion determines other—
wise, the Expedited Procedures of the Commercial
Arbitration Rules shall be applied in any case
where the total claim of any party does not exceed
$15,000, exclusive of interest and arbitration costs.
Parties may also agree to the Expedited Proce-
dures In cases Involving claims In excess of
$15,000. The Expedited Procedures shall be
applied as described in Sections 54 through 58

of these rules.

8. Changes of Claim

After filing of the claim, if either party desires to
make any new or different claim, such claim shall
be made in writing and filed with the AAA, and

a copy thereof shall be mailed to the other party,
who shall have a period of seven days from the
date of such mailing within which to file an answer
with the AAA. After the arbitrator is appointed,
however, no new or different claim may be sub-
mitted except with the arbitrator's consent.

9. Initiation under a Submission

Parties to any existing dispute may commence

an arbitration under these rules by filing at any
regional office two copies of a written agreement
to arbitrate under these rules (Submission), signed
by the parties. It shall contain a statement of the
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matter in dispute, the Amount of money involved,
if Any, «nd the remedy sought, together with the
approprittc administrative fee as provided in the
Administrative Fee Schedule.

10. Administrative Conference

and Preliminary Hearing

At the requeit of the parties or at the discretion
of the AAA, an administrative conference with the
administrator and the parties will be scheduled

in Appropriate CaSeS to arrange for an exchange
of information and the stipulation of uncontested
facts to expedite the arbitration proceedings.

In large or complex cases, at the discretion of the
arbitrator(s) or the AAA, A preliminary hearing
will be scheduled with the arbitrator(s) and the
parties to arrange for the production of relevant
documents and other evidence, to identify witnesses
to be called, to schedule further hearings, and to
consider nny other matters that will expedite the
arbitration proceedings.

11. Fixing of Locale

The parties may mutually agree on the locate
where the arbitration is to he held, if the locale
is not designated within seven days from the date
of filing the Demand or Submission, (he AAA
shall have the power to determine the locale, its
decision shall be final and binding. If any party
requests that the hearing be held in a specific
locale and the other party files r.o objection
thereto within seven days after notice of the
request, the locate shall be the one requested.

12. Qualifications of Arbitrator

Any arbitrator appointed pursuant to Section 13
or Section IS shall be neutral, subject to disquali-
fication for the reasons specified in Section 19. If
the Agreement of the parties names an arbitrator
or specifies any other method of appointing an
arbitrator, or if the parties specifically so agree
in writing, such arbitrator shall not be subject

to disqualification for said reasons.

13. Appointment from Panel

If the parties have not appoint:d an arbitrator
and have net provided any other method of
appointment, the arbitrator shall be appointed
in the following manner: Immediately after the
filing of the Demand or Submission, the AAA
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shall submit simultaneously to each party to the
dispute an identical list of names of persons chosen
from the panel. Bach party to the dispute shall
have seven days from the mailing date within
which to cross off any names objected to, number
the remaining names to indicate the order of pref-
erence. and return the list to the AAA. If a party
does not return the list within the time specified,
all persons named therein shall be deemed accept*
able. From among the persons who have been ap-
proved on both lists, and in accordance with the
designated order of mutual preference, the AAA
shall invite the acceptance of an arbitrator to
serve. If the parlies fail to agree on any of the
persons named, if acceptable arbitrators are una-
ble lo act, or If for any other reason the appoint-
ment cannot be made from the submitted lists, the
AAA shall have the power to make the appoint-
ment fro;* among other members of the panel
without the submission of any additional list.

14. Direct Appointment by Partita

If the agreement of the parties names an arbitrator
or specifies a method of appointing an arbitrator,
that designation oi method shall be followed. The
notice of appointment, with the name and address
of the arbitrator, shall be filed with the AAA

by the appointing party. Upon the request of any
such appointing pmy, the AAA shall submit a
list of members of the panel from which the party
may, if it so desires, make the appointment.

If the agreement specifies a period of time within
which an arbitrator shall be appointed and any
party fails to make such appointment within that
period, the AAA shall make the appointment.

If no period of time is specified in the agreement,
the AAA shall notify the parties to make (he
appointment and if within seven days thereafter
the arbitrator has not been so appointed, the AAA
shall make the appointment.

15. Appointment of Neutral Arbitrator

by Parly-Appointed Arbitrator*

If the parties have appointed their arbitrators, or
if either or both of them have been appointed a*
provided in Section )4, and have authorized such
arbitrators to appoint a neutral arbitrator within a
specified time and no appointment is made within
such lime or any agreed extension thereof, the
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AAA shall appoint a neutral arbitrator, who shall
act as chairperson.

If no period of time is specified for appointment
of the neutral arbitrator and the parties do not
make the appointment within seven days from
the date of the appointment of the last party-
appointed arbitrator, the AAA shall appoint the
neutral arbitrator who shall act as chairperson.

If the parties have agreed that their arbitrators
shall appoint the neutral arbitrator from the panel,
the AAA shall furnish to the party—appointed
arbitrators, in the manner prescribed in Section

)3, a list selected from the panel, and the appoint-
ment of the neutral arbitrator shall be made as
prescribed in that section.

16. Nationality of Arbitrator

in International Arbitration

If one of the parties is a national or resident of

a country other than the United States, the sole
arbitrator or the neutral arbitrator shall, upon the
requeit of either party, be appointed from among
the nationals of a country other than that of any
of the parties.

17. Number of Arbitrators

If the arbitration agreement does not specify the

number of arbitrators, the dispute shall be heard

and determined by one arbitrator, unless the AAA,
in its discretion, directs that a greater number of

arbitrators be appointed.

18. Notice to Arbitrator of Appointment
Notice of (he appointment of the neutral arbitra-
tor, whether appointed by the parties or by the
AAA. shall be mailed to the arbitrator by the
AAA, together with a copy of these rules, and
the signed acceptance of the arbitrator shall be
filed prior to the opening of the first hearing.

19. Disclosure nnd Challenge Procedure

A person appointed as neutral arbitrator shall
disclose to the AAA any circumstance likely

to affect impartiality, including any bias or any
rininclal or personal interest in the result of the
arbitration or any past or present relationship with
the panics or their counsel. Upon receipt of such
information from the arbitrator or another source,
the AAA shall communicate the information to

8

the parties, and, if it deems it appropriate to do
so, to the arbitrator and others. Thereafter, the
AAA shall determine whether the arbitrator should
be disqualified and shall inform the parties of its
decision, which shall be conclusive.

20. Vacancies

If any arbitrator should resign, die, withdraw,
refuse, be disqualified, or be unable to perform
the duties of the office, the AAA may, on proof
satisfactory to it, declare the office vacant.
Vacancies shall be filled in accordance with the
applicable provisions of these rules.

In the event of a vacancy in a panel of neutral
arbitrators, the remaining arbitrator or arbitrators
may continue with the hearing and determination
of the controversy, unless the parties agree otherwise.

21. Time and Place

The arbitrator shall fix lhe time and place for
each hearing. The AAA shall mail to each party
notice thereof at least five days in advance, unless
the parlies by mutual agreement waive such notice
or modify the terms thereof.

22. Representation by Counsel

Any party may be represented by counsel. A

party intending to be so represented shall notify
the other party and the AAA of the name and
address of counsel at least three days prior to

the date set for the hearing at which counsel is
first to appear. When an arbitration Is initiated

by counsel or when an attorney replies for the other
party, such notice is deemed to have been given.

23. Stenographic Record

Any party wishing a stenographic record shall
make arrangements directly with a stenographer
and shall notify tl e other parties of such arrange-
ments in advance of the hearing. The requesting
party or panics shall pay the cost of the record.

24. Interpreters

Any party wishing an interpreter shall make all
arrangements directly with an interpreter and shall
assume the costs of the service.

25. Attendance at Hearings
The arbitrator shall maintain the privacy of the
hearings unless the law provides to the contrary.
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Any person having a direct Intcreit in the arbitra-
tion it entitled to attend hearing!. The arbitrator
shall otherwise have the power to require the
exclusion of any withess, other than a party or
other essential person, during the testimony of
any other witness. It shall be discretionary with
the arbitrator to determine the propriety of the
attendance of any other person.

26. Adjournments

The arbitrator may take an adjournment upon
the request of a party or on the arbitrator’s own
initiative and shall take an adjournment when all
Of the parties agree thereto.

27. Oaths

Before proceeding with the first hearing or with
the examination of the file, each arbitrator may
take an oath of office and, If required by law
shall do so. The arbitrator has discretion to re-
quire witnesses to testify under an oath administered
by any duly qualified person and, if it Is required
by law or demanded by either party, shall do so.

28. Majority Decision

Whenever there is more than one arbitrator, all
decisions of the arbitrators must be by at least a
majority. The award must also be made by at least
a majority unless the concurrence of all is expressly
required by the arbitration agreement or by law.

29. Order of Proceedings

A hearing shall be opened by the filing of the oath
of the arbitrator, where required; by the recording
of the place, time, and date of the hearing, and the
presence of the arbitrator, the parties, and counsel,
If any; and by the receipt by the arbitrator of the
statement of the claim and answer, if any.

The arbitrator may, at the beginning of the hearing,
ask for statements clarifying the issues involved.

The complaining party shall then present its claim,
proofs, and witnesses, who shall submit to ques-
tions or other examination. The defending party
shall then present its defense, proofs, and witnesses,
who Shalt submit to questions or other examination.
The arbitrator has the discretion to vary this procedure
but shall afford a full and equal opportunity to all
parties for the presentation of any material or
relevant proofs.
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Exhibits, when offered by either party, may be
received in evidence by the arbitrator.

The names and addresses of all witnesses and the
exhibits in the order received shall be made a part
of the record.

30. Arbitration in the Absence of « Party
Unless the law provides to the contrary, the arbitra-
tion may proceed in the absence of any party who,
after due notice, falls to be present or fails to obtain
an adjournment. An award shall not be made solely
on the default of a party. The arbitrator shall require
the party who It present to submit such evidence as
the arbitrator may require for the making of an award.

31. Evidence

The parties may offer such evidence as is relevant
3r,1 material to the dispute and shall produce such
i rional evidence as the arbitrator may deem
necessary to an understanding and determination
of the dispute. An arbitrator authorized by law to
subpoena witnesses or documents may do so upon
the request of any party or independently.

The arbitrator shall be the judge of the relevance
and materiality of the evidence offered, and
conformity to legal rules of evidence shall not

be necessary. All evidence shall be taken in the
presence of all of the arbitrators and all of the
parties, except where any of the parties is absent
in default or has waived the right to be present.

32. Evidence by Affidavit

and Filing of Documenti

The arbitrator shall receive and consider the
evidence of witnesses by affidavit, but shall give
it only such weight as the arbitrator deems it
entitled to after consideration of any objection
made to its admission.

Ail documenis not filed with the arbitrator at (he
hearing but arranged for at the hearing or subse-
quently by agreement of the parties shall be filed
with the AAA for transmission to the arbitrator.
All parties shall be afforded an opportunity to
examine such document*.

33. Inspection or Investigation
Whenever the arbitrator deems it necessary to make
an Inspection or investigation In connection with
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the arbitration, the arbitrator shall direct the AAA
lo advise the panics of that intention. The arbitrator
shall set the time and the AAA shdl notify the
parties thereof. Any party who so desires may be
present at such inspection or investigation, in the
event that one or both parties are not present at
the inspection or investigation, the arbitrator shall

make a verbal or written report to the parties and
*ffrra the> An »jpportvrni<y lo foinm«nl.

34. C«i>KrYAli»H «( Property

The arbitrator may issue such orders as may be
deemed necessary to safeguard the property which
is the subject mat.er of the arbitration without
prejudice to the rights of the parties or to the final
determination of the dispute.

35. Closing of Hearings

The arbitrator shall specifically inquire of all parties
whether they have any further proofs to offer or
witnesses to be heard. Upon receiving negative replies,
or if satisfied that the record is complete, the
arbitrator shall declare the hearings closed and a
minute thereof shall be recorded. If briefs are to
be filed, the hearings shall be declared closed as of
the final date set by the arbitrator for the receipt
of briefs. If documents are to be filed as provided
for in Section 32 and the date set for their receipt
is later than that set for the receipt of briefs, the
later date shall be the date of closing the hearings.
The time limit within which the arbitrator is required
to make the award shall commence to run, in the
absence of other agreements by the parties, upon
the closing of the hearings.

36. Reopening of Hearings

The hearings may be reopened on the arbitrator’sown
motion, or upon application of a party, at any time
before the award is made. If reopening the hearings
would prevent the making of the award within the
specific time agreed upon by the parties in the contract
out of which the controversy has arisen, me matter
may not be reopened unless (he parties agree upon lhe
extension of such time. When no specific date Is fixed
in the contract, the arbitrator may reopen the hear*
ingt and shall have thirty days from the closing of the
reopened hearings within which lo make an award.

37. Waiver of Oral Hearings
The parlies may provide, by written agreement,
for the waiver of oral hearings. If the parties are
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unable to agree as to the procedure, the AAA shall
specify a fair and equitable procedure.

31. Waiver of Rules

Any parly who proceeds with lhe arbitration after
knowledge that any provision or requirement of
these rules has not been complied with and who

fails to state objection thereto in writing, shall be
oeemea to nave waiveo me rignt to opject.

Jy. extensions ol nme

The parties may modify any period of time by mutual
agreement. The AA'. may for good cause extend any
period of time establi: bed by these rules, except the
time for making the av ard. The AAA shall notify the
parties of any such extension and its reason therefor.

40. Communication with Arbitrator

and Serving of Notice

(a) There shall be no communication between the
parties and a neutral arbitrator other than at oral
hearings. Any other oral or written communication
from the parties to the arbitrator shall be directed
to the AAA for (ransmittaJ to the arbitrator.

(b) Each party to an agreement that provides for
arbitration under hese rules shall be deemed to have
consented that any papers, notices, or process nec—
essary or proper for the initiation or continuation
of an arbitration under these rules; for any court
action in connection therewith; or for the entry of
judgment on any award made thereunder may be
served on the party by mail addressed to the party
or its at'orney at the last known address or by per-
sonal service, within or without the state wherein the
arbitration is to be held (whether the party be within
or without the United States of America), provided
that a reasonable opportunity to be heard with
regard thereto has been granted such to the party.

41. Time of Awurd

The award shall be made promptly by the arbitrator
and, unless otherwise agreed by the parties or specified
by law, no later than thirty days from the date of
closing the hearings, or, If oral hearings have been
waived, from the date of transmitting the final
statements and proofs to the arbitrator.

42. Form of Awird
The award shall be in writing and shall be
signed either by the sole arbitrator or by at least
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a majority if there be more than one. It shall be
executed in the manner required by law,

43. Scope of Award

The arbitrator may grant any remedy or relief
that the arbitrator deems just and equitable
and within the scope of the agreement of the
parties, including, but not limited to, specific
performance of a contract. The arbitrator, in
the award, shall assess arbitration fees and
expenses In favor of any party and, In the
event that any administrative fees or expenses
are due the AAA, In favor of the AAA.

44. Award upon Settlement

If the parties settle their dispute during the
course of lhe arbitration, the arbitrator may,
upon their request, set forth the terms of the
agreed settlement in an award.

45. Delivery of Award to Parties

Parties shall accept as legal delivery of the
award the placing of the award or a true copy
thereof in the mail by the AAA, addressed

to a party at its last known address or to its
attorney; personal service of the award; or
the filing of the award in any other manner
that may be prescribed by law.

46. Release of Documents

for Judicial Proceedings

The AAA shall, upon the written request of

a party, furnish to that party, at its expense,
certified facsimiles of any papers in the AAA’s
possession that may be required in judicial
proceedings relating to the arbitration.

47. Applications to Court

and Exclusion of Liability

(a) No judicial proceeding by a party relating

to the subject matter of the arbitration shall be
deemed a waiver of the party’s right to arbitrate.

(b) Neither the AAA nor any arbitrator in a pro-

ceeding under tnese rules is a necessary party In
judicial proceedings relating to the arbitration.

(c) Parties to these rules shall be deemed to have
consented that judgment on the arbitration award
may be entered in any federal or state court hav-
ing jurisdiction thereof.

1

(d) Neither the AAA nor any arbitrator shall be liable
to any party for any act or omission in connection
with any arbitration conducted under these rules.

48. Administrative Fees

As a not-for—profit organization, the AAA shall
prescribe an Administrative Fee Schedule and a
Refund Schedule to compensate it for the cost of
providing administrative services. The schedule in
effect at the time of filing or the time of refund
shall be applicable.

The administrative fees shall be advanced by
the Initiating party or parties, subject to final
apportionment by the arbitrator in the award.

When a matter is withdrawn or settled, the
refund shall be made in accordance with the
Refund Schedule.

The AAA may, in the event of extreme
hardship on the part of any party, defer
or reduce the administrative fee.

49. Fees when Ort) Hearings Ar+ Waived

When all oral hearing* arc waived un ler Section
37, the Administrative Fee Schedule shall apply.

50. Expenses
The expenses of witnesses for either side shall
be paid by the party producing such witnesses.

The cost of the stenographic record, if any is made,
and all transcripts thereof, shall be prorated equally
among ail parties ordering copies unless they shall
otherwise agree, and shall be paid for by the respon-
sible parties directly to the reporting agency.

Ail Other expenses of the arbitration, including
required traveling and other expenses of the
arbitrator and of AAA representatives and the
expenses of any witness or the cost of any proof
produced at the direct request of the arbitrator,
shall be borne equally by the parlies, unless they
agree otherwise or unJcss the arbitrator, in the
award, assesses such expenses or any part thereof
against any specified party or parties.

51. Arbitrator's Fee
Members of the National Panel of Commercial
Arbitrators who serve as neutral arbitrators do so
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In mod cases without a Tee. In pro'onged or spe-
cial cases, the parties may agree to pay a Tee or
the AAA may determine that payment of a fee

by the parlies is appropriate and may establish a
reasonable amount, taking into account the extent
of service by the arbitrator and other relevant cir-
cumstances of lhe case. When neutral arbitrators
are to be paid, the arrangements for compensation
shall be made through the AAA and not directly
between the parlies and the arbitrators.

52. Deposits

The AAA may require the parties to deposit in
advance such sums of money as It deems necessary
to defray the expense of the arbitration, including
the arbitrator's fee, If any, and shall render an ac-
counting to the parties and return any unexpended
balance.

53. Interpretation and Application of Rules
The arbitrator shall interpret and apply these rules

Insofar as they relate to the arbitrator’s powers

and duties. When there is more than one arbitrator
and a difference arises among them concerning the
meaning or application of any such rule, it shall be
decided by a majority vote. If that is unobtainable,
either an arbitrator or a party may refer the ques-

tion to the AAA for final decision. All other rules

shall be interpreted and applied by the AAA.
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EXPEDITED PROCEDURES
54. Notice by Telephone

The parties shall accept all notices from the
AAA by telephone. Such notices by the AAA
shall subsequently be confirmed In writing to the
parties. Notwithstanding the failure to confirm
in writing any notice or objection hereunder, the
proceeding shall nonetheless be valid if notice
has, in fact, been given by telephone.

55. Appointment and Qualifications

of Arbitrator

The AAA shall submit simultaneously to each party
to the dispute an Identical list of five members of the
National Panel of Commercial Arbitrators, from
which one arbitrator shall he appointed. Each party
shall have the right to strike two names from (he
list on a peremptory basis. The list is returnable to
the AAA within ten days from the date of mailing.

If for any reason the appointment cannot be made
from the list, the AAA shall have the authority to
make the appointment from among other members
of the panel without the submission of additional
lists. The appointment shall be subject to disqualifi-
cation for the reasons specified in Section 19. The
parties shall be given notice by telephone by the
AAA of the appointment of the arbitrator. The
parties shall notify the AAA, by telephone, within
seven days of any objection to the arbitrator appointed.
Any objection by a party to the arbitrator shall be
confirmed in writing to the AAA with a copy to (he
other party(les).

56. Time and Place of Hearing

The arbitrator shall fix the dale, time, and place
of the hearing. The AAA will notify the parties by
telephone, seven days in advance of the hearing
date. Formal Notice of Hearing will be sent by
the AAA to the parties.

57. The Hearing

Generally, the hearing shall be completed within one
day. The arbitrator may, for good cause shown, sched-
ule ar additional hearing to be held within five days.

58. Time of Award

Unless otherwise agreed by the parties, the award
shall be rendered not later than five business days
from the date of the closing of the hearing.
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ADMINISTRATIVE FEE SCHEDULE

A filing fee of $300 will be paid at the time a case is
filed. The balance of Ihe administrative fee is bated
on the amount of each claim and counterclaim as
disclosed when the claim or counterclaim is filed.
Tliit balance it due and payable ninety days after
the AAA’t commencement of administration, or
prior to the date of the first hearing, whichever
occurs first. If acau is settled or withdrawn, (he
Refund Schedule shall apply. When oral hearings
are waived under Section 37, the Administrative
Fee Schedule shall still apply.

Amount of Calm Fee
Si lo $25.000 3* ($300 minimum)
$25,000 to $50,000 $750.  plus IV* of tKCth
over $25,000
$50,000 to $100,000 $1,250, plus Wbof cactil
ovtr $50,000
$)00,000 to $200,000 $1,750.  plus nar* of excess
over $100,000
$200,000 lo $5,000,000 $2,250. pIus 54% of CXVES
ov«r $200,000
$5,000,000 to $50,000,000 $14,250, plus Vufy of exctss
over $5,000,000

Where the claim or counterclaim exceeds $$0
million, (here is no additional administrative fee.

When no amount can be stated at the time of
filing, the administrative fee is $730, subject to
adjustment in accordance with the above schedule
as soon as an amount can be disclosed.

In those claims and counterclaims which are not for
a monetary amount, an appropriate administrative
fee will be determined by the AAA.

If there are more than two parties represented in the

arbitration, an additional 10% of the administrative fee
will be due for each additional represented party.

ADJOURNMENT FEES

Sole-Arbilrator Cases
$50 is payable by a party first causing an adjourn-
ment of tny scheduled hearing.

$100 is payable by a party causing its second or
subsequent adjournment of any scheduled hearing.
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Three-Arbitrator Cam
$75 Is payable by a party first causing an adjourn-
ment of any scheduled hearing.

$150 is payable by a parly causing its second'or
subsequent adjournment of any scheduled hearing.

ADDITIONAL HEARING FEES

$75 is payable by each party for each hearing after
the first hearing that is either clerked by the AAA
or held in a hearing room provided by the AAA.

REFUND SCHEDULE

The Refund Schedule is based on the administrative
fee due on aclaim or counterclaim asserted by a

party.

If the AAA is notified that a case has been

settled or withdrawn before a list of arbitrators ha*
been sent out, all of the fee in excess of $300

will be refunded.

If the AAA is notified that a case has been
settled or withdrawn before the original due date
for the return of the first list, two thirds of the
fee in excess of $300 wili be refunded.

If the AAA is notified that a case has been settled
or withdrawn during or following an administrative
conference or at least two business days before the
initial date and time set for the first hearing, one
third of ti e fee in excess of $300 will be refunded.

There will be no refund after a preliminary hearing
or mediation conference has been held; where a
claim or counterclaim was filed as an undetermined
claim and remained so at the time of settlement or
withdrawal; or where a consent award was issued
by the arbitrators.

TOThL P .11



$ 09.40.310 Code of Civil Procedure § 09.40.310

Sec. 09.40.310. Third party claims. If the property taken is
claimed by any person other than the defendant, and that person
makes an affidavit of title to the property or the right to the possession
of it, stating the grounds of the title or right, and serves it upon the
peace officer taking the property while the property is still in the peace
officer's custody, the peace officer may release the property unless the
plaintiff, on demand ofthe officer, indemnifies the peace officer against
the third party claim by a written undertaking approved by the clerk
of court and executed by sufficient sureties. (§ 24.06 ch 101 SLA 1962)

NOTES TO DECISIONS

Stated in First Nut’l Bank v. Zawodna/
Suf. Ct. Op. No. 1976 (File No. 4188). 602
P.2d 1254 (1979).

Chapter 43. Arbitration.

Article
L1 Uniform Arbitration Act (55 09.43.010 —09.43.180%
2. Arbitration of Small Claims (55 09.43.190 — 09.43.220)

Article 1. Uniform Arbitration Act.

Section Section
10 Arbitration agreements valid: appli-  100. Fees and expenses of arbitration
cation of article 110, Confirmation of an award
20. Proceedings to compel or stay arbi- 120. Vacating an award
tration ) 130. Modification or correction of award
30.  Appointment of arbitrators by court by court
40. Majority action by arbitrators 140. Judgment or decree on award
50. Hearing . 150. Applications to court
60. Re,?resentatlon by attorney . . 160. Appeuls
70, Witnesses, subpoenas, depositions 170. Court, jurisdiction
0. Award 180. Short fitle

90. Modification of award by arbitrators

_Cross references. — For court rule pro-
vision on arbitration und award as an
affirmative defense, see Civ. R. 8(c).

NOTES TO DECISIONS

Public policy in Alaska favors arbi-  And is demonstrated by udoption of
tration as a means, of resolving dlfgutes this article. —Alaska's strong public pol-
without  court interference. rctic icy in favor of arbitration is démonstrated
Contractors v. Stale, Sup. Ct. Op. No. 1420 bcy the adoption of this article, Modern
*File Nos. 2595, 2657), 564 P.2d 3011977),  Constr., Inc. v. Barce. inc.. S%p. Ct. Op. No.
atrd on other grounds. Sup. Ct. Op. No. 1336 iFile No. 3060). 556 P 2d 528(1976).
1557. 573 P.2d 1385 (1978).
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09.43 art. 1

Freedom to contract for arbitration
terms.. — In the absence of statutory
restrictions, parties are free lo contract for

Collatera] references. —5 Am. Jur.
2d, Arbitration nnd Award. § 1et seq.

6 C.J.S., Arbitration, Il 1 et seq,

Resolving real estate disputes. through
%giltg%lon, 271 Am. Jur. Trials, pp.

Validity of slate statutory provisions for
arbitration of labor disputes, as ag?al_nst
the objection of delegation of legislative
power without setting up adequate stan-
dards to guide the administrative agency,
9 ALR2d"871.

Quotient arbitration award or appraisal,
20 ALR2d 958.

Matters arbitrable under arbitration
g\r&glzséons of collective labor contract, 24

Equity jurisdiction to determine valu-
ation. where arbitration or appraisal has
failed, under long-term lease providing for
apPralsaI of premises and fixing rental
value at stated intervals, 26 ALR2d 744.
_ Arbitrator’s viewing or visiting prem-
ises nr property alone as misconduct 1us-
tifying vacation of award, 27 ALR2d 1160.

Laches or statute of limitations as bar to
eirll%lstratlon under agreement, 37 ALR2d

Arbitration provisions of employment
contract  providing for severance or
dismissal ?ay, 40 ALR2d 1052.

Contract providing that it is governed
by or subject to rules or regulations of a
particular trade, business, or association
as |ncor200rat|ng agreement to arbitrate,
41 ALR2d 872.

Validity and | effect of arbitration
agreement  provision that, upon one
party's failure lo appoint arbitrator,
confroversy may be  determined by
arbitrator “appoiited bv other partv, 4
ALR2d 1346.

Arbitrator's consultation with outsider
or outsiders as misconduct 1ust|fy|ng vaca-
tion of award, 47 ALR2d 1362." =

Eflect of vacancy through resignation,
withdrawal, or death of one of multiple
arbitrators on authority of remamln%
36%|trat0rs to render award. 49 ALR2

Constitutionality of arbitration stat-
utes. 55 ALR2d 432.

Death of party to arbitration agreement
before award as revocation or termination
of submission, 63 ALR2d 754.

Alaska Statutes

09.43 art. 1

the terms ofarbjtration they desire. Board
of Educ. v, Ewig, SUF?' Ct” Op. No. 2048
(File No. 4253», 609 P.2d 10 11980*.

Arbilration of disputes within close cor-
poration, 64 ALR2d 643. )
_Construction and application of provi-
sions of tgeneral _arbitration  statutes
excluding from their operation contracts

for labor or personal services, 64 ALR2d
1336.

Disqualification ofarbitrator by court or
stay of arbitration proceedings” prior to
award, on ground of interest, Dias, preju-
dice, collusion, or fraud of arbitrators, 65
ALR2d 755, " _

Power of president of corporation to com-
mence or to carry on arbitration pro-
ceedings, 65 ALR2d 1321. o
_ Power of arbitrators to award injunc-
tion, 70 ALR2d 1055. N

Dissolved corporation’s power to partici-
R?Ltzellr' arbitration proceedings, 71 ALR2d

Agreement  to_  arbitrate  future
controversies as binding on infants, 78
ALR2d 1292,

Covenant in lease to arbitrate, or to sub-
mit to appraisal, as rupning with the
%%zfehold s0as to hind assigneg, 81 ALR2d

Necessity that arbitrators, in making
awards, make specific or detailed findings
8{3 9fact or conclusions of law, 82 ALRZd

Time for |mgpeach|ng arbitration award,
85 ALR2d 779.

Claim offraud in inducement of contract
as subject to compulsory arbitration clause
contained in contract, 91 ALR2d 936.

Appealability of order or decree com-
Bellm%or refusing to compel arbitration,

4 ALR2d 1071 ° o

Discovery in aid of arbitration pro-
ceedings, 98 ALR2d 1247. o

Enforcement of contractual arbitration
clause as affected by expiration of contract
%I(?Sr to demand for arbitration, 5 ALR3d

Confirming or setting aside award:
appealability ofjud?_ment confirming or
%%Btmg aside arbitration award. 7 ALR3d
_Availability and scope of declaratory
Jud%_ment uctions in determl_nm? rights of
parties, or powers and exercise thereof by
arbitrators, underarbitration agreements,
12 ALR3d 854.



§ 09.43.010

Validity and effect, and remedy in
re_sPect, of contractual stipulation to"sub-
mit disputes to arbitration In another
jurisdiction, 12 ALI13d 892. .

Validity nnd construction of provision
for arbitration of disputes 0s to alimony or
support payments, or child visitation or
custody matters. 18 ALR3d 1264, _

Municipal corporation's power to submit
to arbitration, 20 ALR3d 569. -

Vall_dléy and enforceability of provision
for bin m& arbitration, “and" waiver
thereof, 24 ALR3d 1325. ]

Necessity and _sufficiency of notice of
and hearing in _proceédings  before
appraisers and arbifrators _appointed to
determine amount of loss, 25 ALR3d 680.

Delay in asserting contractual right to
arbitration as_precluding enforcement
thereof, 25 ALR3d 1171.

Waiver, or estoppel to assert, substan-
tive right or right to arbitrate as question
for court or arbitrator, 26 ALR3d 604.

Breach or repudiation of collective labor
contract as subject to, or as affecting right
to enforce, arbitration provision ~in
contract, 29 ALR31 688.

Bre_ach or repudiation of contract_ as
affecting right_to enforce arbitration
clause therein, 32 ALR3d 377. _

Participation_in arbitration proceedings
as waiver of objections to arbitrability, 33
ALR3d 1242,

Power of arbitrator to correct, or power
of court to correct or resubmit, nonlabor
award because of incompleteness or failure
to pass on all matters submitted, 36
ALR3d 939. o

Setting _ aside arbitration award on
%round of interest or bias ofarbitrators, 56

LR3d 697

Construction and effect of contractual or
statutory _provisions fixing time within
which arbitration award must be made, 56

LR3d 815

Liability of parties to arbitration for
costs, fees, and expenses. 57 ALR3d 633.
Privileged nature of communications

CcDH CF Civil. PROCEDURE

§ 09.43.010

mode in course of grievance or arbjtration
procedure provided for by collective bar-
gaining agreement, 60 ALR3d 1041.
Stnté court's power to consolidate arbi-
tration proceedings, 64 ALR3d 528.
Validity nnd construction of statutes or
ordinancés providing for arbitration of
[abor dlszputes involving public employees.
68 ALR3d 885. o o
Demand for or submission to arbitration
as affecting enforcement of mechanics'
lien, 73 ALR3d 1042. .
Filing of mechanics’ lien or proceeding
for its ‘enfc _ement as uffecting right t0
arbitration, 73 ALR3d 1066. _ _
Refusal of arbitrators to receive evi-
dence, or to permit briefs or arguments, on
particular issues as %rounds forrelieffrom
award. 75 ALR3d 132. )
Admissibility ofaffidavit or testimony of
arbitrator to impeach or explain award, 80
ALR3d 155,

Modern status of rules respecting con-
currence of all arbitrators as condifion of
binding award under _?rlvate agreement
not SB_eufymg unanimity, 83 ALR3d 996.

Arbitration _of medical malpractice
claims, 84 ALR3d 375. N

Arbitrator's power to_award punitive
dama?es, 83 ALR3d 1037. _

Statute of limitations as bar to arbi-
tration under agreement, 94 ALR3d 533.

Conflict of laws as to validity and effect
ofarbitration provision in contract for pur-
chase or sale of ?oods, products, or ser-
vices, 95 ALR3d 1145 =

Defendant's participation in action as
waiver of right to arbitration of dispute
involved therein, 98 ALR3d 767.

AppealabllltY_ of state court's order or
decree compel mqqor refusing to compel
arbitration, 6 ALR4th 652.

Claim of fraud in inducement of contract
as subject to compulsory arbitration clause
contained in contract, 11 ALR4th 774

Validity of statute or rule prowdm% for
arbitration of fee disputes between attor-
neys and their clients, 17 ALR4th 993.

Sec. 09.43.010. Arbitration agreements valid; application of
article. A written agreement to submit an existing controversy to
arbitration or a provision in a written contract to submit to arbitration
a subsequent controversy between the parties is valid, enforceable and
irrevocable, except upon grounds which existat law or in equity for the
revocation of a contract. However, AS 09.43.010 — 09.43.180 do not
apply to a Inbor-management contract unless they are incorporated
into the contract by reference or their application is provided for by
statute. <8 1ch 232 SLA 1968; am § 3 ch 113 SLA 1972)
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§ 09.43.020 Alaska Statiitkh § 09.43.020

Cross referenced. — For arbitrution Le?islative historX reports. — For
agreements under Public Employment re;():or on ch, 232, SI,A 1908 (HB 212 am
elations Act. see AS 23.40.20010. FCCI, see 1908 House Journal, p. 801.

NOTES TO DECISIONS

Section applicable to option to Cited in Harold's'Truckinbggv. Kelsey,
arbitrate. — An option to arbitrate .in uSup. Ct. Og. No, 1739 (File No. 36951, 584
written contract is a provision ina written  P.2d 1128 (1978); Alaska State Hous.
contract lo submit a controversy tq arbi-  Auth. v, Riley Fleas, Inc,, Sup. Ct. Op. No.
trntion und Is thus_literally within the 1765 (File No. 3208), 586 P.2d 1244 (1978>;
meaning of this section which states that  City of Fairbanks v. Rice. Su29. Ct. f No.
such a provision is valid. Willis Flooring, 2354 (File No. 4951), 628 P.2d 565 (1981):
Inc. v. Howard S. Lease Constr. Co. Masden v. University of Aluska, Sup. Ct.
Assacs. SuB. Ct. Op. No. 2598 (File No. 030. No, 2421 (File No, 5291), 633 P.2d
6736), 656 P.2d 1184 (19831, 1374 (1981).

Sec. 09.43.020. Proceedings to compel or stay arbitration, (a)
On application of a party showing an agreement described in AS
09.43,010, and the opposing party’s refusal to arbitrate, the court shall
order the parties to proceed with arbitration, butifthe opposing party
denies the existence of the agreement to arbitrate, the court shall
proceed summarily to the determination of the issue and if the
agreement is found to exist shall order arbitration.

(b) On application, the court may stay an arbitration proceeding
commenced or threatened on a showing that there is no agreement to
arbitrate. The issue, when in substantial and bona fide dispute, shall
be immediately and summarily tried and the stay ordered if no
agreement is found to exist. If found for the opposing party, the court
shall order the parties to proceed to arbitration.

(c) Ifan issue subject to arbitration under the alleged agreement »s
involved in an action or proceeding pending in a court having jurisdic-
tion to hear applications under (a) of this section, the application shall
be made in that court. Otherwise the application may be made in any
court of competent jurisdiction.

(d) Anaction or proceeding involving an issue subject to arbitration
shall be stayed ifan order forarbitration oran application for the order
has been made under this section or, if the issue is severable, the stay
may be with respect to the issue only.

(e) An order for arbitration may not be refused on the ground that
the claim in issue lacks merit or because a fault or ground for the
claims sought to be arbitrated has not been shown. (§ 1ch 232 SLA
1968)

NOTES TO DECISIONS

Arbitrability to be determined prior  an award and before the parties have sub-
to rendition of award. — This section  jected themselves to the effort and expense
provides for court determination of the ofar?umg_the merits of the dispute to the
Issue of arbitrability prior to rendition of panel. University of Alaska v. Modemn
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CoilHtr., Inc., Sup. Ct. Op. No. 1018 <rile Modern Constr.. Inc.. Sup. Ct. Op. No.

No. 19771, M2 P.2d U32 (1974). 10-181Kilo No. 1977), 522 P 2d 1182 (1971)
Possibility of waiver or estoppel  Applied in Anclioriiku Lnily News, Inc,

where party fails to seek court review v. Anchorite Timos Publishing Co.. Sup.

of the  arbitrators' dem%l,on on,  Ct Op. No. 2393 (File No. 4906), 631 P.2d

arbitrability “until after rendition of ACO(RLBH,

award. — See University of Alaska v.

Sec. 09.43.030. Appointmentofarbitrators by court. Ifthe urbi-
tration agreement provides a method of uppointment of arbitrators,

[ this method shall be followed. Ifno method ofappointment is provided,
| orifthe agreed method fails or for any reason cannot be followed, or

when before the hearing an arbitrator appointed fails or is unable to
act and a successor has not been appointed, the court on application of
a party shall appoint one or more arbitrators, An arbitrator so
appointed has all the powers of one specifically named in the
agreement. (8 1ch 232 SLA 1968)

Sec. 09.43.040. Majority action by arbitrators. The powers ofthe
arbitrators may be exercised by a majority unless otherwise provided
by the agreement or by AJ 09.43.010 — 09.43.180. (8 1 ch 232 SLA
1968)

Sec. 09.43.050. Hearing. Unless otherwise provided by the
agreement,

(1) the arbitrators shall set a time and place for the hearing and
cause notification to the parties to be served personally or by registered
mail not less than five days before the hearing; appearance at the
hearing waives the notice; the arbitrators may adjourn the hearing
from time to time as necessary and, on request of a party and for good
cause or upon their own motion, may postpone the hearing to a time not
later than the date fixed by the agreement for making the award unless
the parties consent to a later date; the arbitrators may hear and deter-
mine the controversy upon the evidence produced notwithstanding the
failure of a properly notified party to appear;

(2) the parties are entitled to be heard, to present evidence material
to the controversy and to cross-examine witnesses appearing at the
hearing;

(3) the hearing shall be conducted by all the arbitrators buta major-
ity may determine any question and render a final award; if, during the
course of the hearing, an arbitrator for any reason ceases to act, the
remaining arbitrator or arbitrators appointed to act as neutrals shall
continue with the hearing and determination of the controversy. (8 1
ch 232 SLA 1968)

Sec. 09.43.060. Representation by attorney. A party has the
right to be represented by an aitorney at a proceeding or hearing under
this chapter. A waiver of the right before the proceeding or hearing is
ineffective. (8 1ch 232 SLA 1968)



Alaska Statutes

8 09.43.070 8 09.43.090

Sec. 09.43.070. Witnesses, subpoenas, depositions, (a) The
arbitrators may cause to be issued subpoenas for the attendance of
witnesses and for the production of books, records, documents and other
evidence, and have the power to administer oaths. Subpoenas shall be
served, and upon application to the court by a party or the arbitrators,
enforced in the manner provided by law for the service and
enforcement of subpoenas in a civil action.

(b) On application of a party and for use ns evidence, the arbitrators
may permit a deposition to be taken, in the manner and upon the terms
designated by the arb Lrators, of a witness who cannot be subpoenaed
or is unable to attend the hearing.

(c) All provisions of law compelling a person under subpoena to
testify are applicable.

(d) Fees for attendance cs a witness shall be the same as for a wit-
ness in the superior court. (8 1 ch 232 SLA 1968)

Sec. 09.43.080. Award, (a) The award shall be in writing and
signed by the arbitrators joining in the award. The arbitrators shall
deliver a copy to each party personally or by registered mail, or as
provided in the agi m>ement.

(b)  Anaward shall be made within the time fixed by the agreement
or, if not so fixed, within the time the court orders on application of a
party. The parties may extend the time in writing either before or after
the expiration of the time. A party waives the objection that an award
was not made within the time required unless the party notifies the
arbitrators of the objection before the delivery of the award to that
party. (8 1ch 232 SLA 1968)

NOTES TO DECISIONS

The law favors arbitration with a
minimum ofcourt interference. Unlver
sity of Alaska v. Modern Constr.. Inc., Uf
Ct. Op. No, 1048 (F|Ie No 1977 522P d
1132 (1974); Board of Educ, V.

award Unlversny of Alaska v. Modern
pp 2D No. 1048 (File

No 1977 522 2d 1132 (1974).
ertten findings and conclusmns not
required. — The" language in subsection

Ct. 08 No. 2048 Flle No. 4253) WI(?Q PUZDd

Whenever possible an arbitration
award rendered in the form required
by this section is presumptively valid
and shall be upheld without inquiry into
the merit of the dispute. Unlversny of
Alaska v Modern Constr., Inc.. Sup. C
0{332 43 (File No. 1977>, 522 P2d

Subsectlon (a) sets out the minimum
requirements ns to the form of an

ia) does not require the arbitrators fo sub-
mit written findings of fact or conclusions
of law. Unlversny of laska v. Modem
Constr.. %p ZD No. 1048 (File
No. 1977 5?2 2d 113 (1974).

Authorlty to fashlon remedles —
There is ample authority for the pr0ﬁ03|
tion that arbitrators generally ave
authority to fashion any rémedy nécessary
to the resolutlon of the dlspute Board of
Educ. v. EW|8 ug n. No. 2048 (File
No. 4253), 609 P.2d 10 1980

Sec. 09.43.090. Modification of award by arbitrators. On appli-
cation to the arbitrators by a party or, ifan application to the court by
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§ 09.43.100 Code of Civil Procedure § 09.43.110

a party is pending under AS 09.43.110 — 09.43.130 on submission to
the arbitrators by the court under the conditions the court may order,
the arbitrators may modify or correct the award upon the grounds
stated in AS09.43.130(a)(1) and (3), or for tho purpose ofclarifying the
award. An application to the arbitrators by a party shall be made
within 20 days after delivery of the award to the applicant. Written
notice of the application shall be given promptly to the opposing party,
stating that objections to the application must be served within 10 days
from the notice. A modified or corrected award is subject to the provi-
sions of AS 09.43.110 — 09.43.130. (§ 1 ch 232 SLA 1968)

NOTES TO DECISIONS

Superior court authorized to grder University of Alaska v. Modern Constr,,
claritication. — This section clearly Inc..SuiJ. Ct, Op. No. 1048 (File No. 1977),
authorizes the superior court to return nn - 522 P.2d 1132 (19741
award to the arbitrators for clarification.

Sec. 09.43.100. Fees and expenses of arbitration. Unless
otherwise provided in the agreement to arbitrate, the arbitrators’
expenses and fees, together with other expenses, not including counsel
fees, incurred in the conduct of the arbitration, shall be paid as pro-
vided in the award. (§ 1ch 232 SLA 1968)

NOTES TO DECISIONS

Ordinarily attorney’s fees are not the arbitration process. Harold's Trucking
awarded where mattérs are submitted  v. Kelsey, Sup. Ct. Op. No. 1739 (File No.
to arbitration. This is consistent with the  3695), 584 P.2d 1128(1978).
strong public BO|I0y favoring arbitration, ~ Award of attorney’s _fees held
which would be_ sériously undercut if a proper. — See Harold's Trucking .
Barty_could obtain_attorney's fees merely ~ Kelsey, Sup. Ct. Op. No. 1739 (Fils™ No.
y filing a complaint as ari initial step in ~ 3695), 584 P.2d 1128(1978).

Sec. 09.43.110. Confirmation of an award. Upon application ofa
party, the court shall confirm an award unless within the time limits
imposed by AS 09.43.120 and 09.43.130 grounds are urged for vacating
or modifying or correcting the award, in which case the court shall
proceed as provided in AS 09.43.120 and 09.43.130. (§ 1ch 232 SLA
1968)

NOTES TO DECISIONS

Applied in Willis Flooring. Inc. v. Suzp. Ct. Op. No. 2598 (File No. 6736). 656
Howard S. Lease Constr. Co. & Assocs..  P.2d 1184 (1983*.
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8 09.43.120 Alaska Statutes 8§ 09.43.120

Sec. 09.43.120. Vacating an award, la) On application ofa party,
the court shall vacate an award if

(1) the award was procured by fraud or other undue means;

(2) there was evident partiality by an arbitrator appointed as a neu-
tral or corruption in any of the arbitrators or misconduct prejudicing
the rights of a party;

(3) the arbitrators exceeded their powers;

(4) the arbitrators refused to postpone the hearing upon sufficient
cause being shown for postponement or refused to hear evidence mate-
rial to the controversy or otherwise so conducted the hearing, contrary
to the provisions of AS 09.43.050, as to prejudice substantially the
rights of a party; or

(5) there was no arbitration agreement and the issue was not
adversely determined in proceedings under AS 09.43.020 and the party
did not participate in the arbitration hearing without raising the objec-
tion.

(b) The fact that the reliefis such that it could not or would not be
granted by a court of law or equity is not ground for vacating or
refusing to confirm the award.

(c) An application under this section shall be made within 90 days
after delivery of a copy of the award to the applicant. However, if the
application is predicated upon corruption, fraud or other undue means
by either the opposing party or an arbitrator, it shall be made within
90 days after the grounds are known or should have been known.

(d) In vacating the award on grounds other than those stated in
(a)(5) of this section the court may order a rehearing before new
arbitrators chosen as provided in the agreement, or in the absence of
a provision in the agreement, by the court in accordance with AS
09.43.030, or, ifthe award is vacated on grounds set out in (a)(3) or (4)
of this section, the court may order a rehearing before the arbitrators
who made the award or their successors appointed in accordance with
AS 09.43.030. The time within which the agreement requires the
award to be made is applicable to the rehearing and commences from
the date of the order.

(e) Ifthe application to vacate is denied and no motion to modify or
correct the award is pending, the court shall confirm the award. (§ 1
ch 232 SLA 1968)

NOTES TO DECISIONS

This section and AS 09.43.130 define
the superior court's power to review
and either vacate or modify an arbitration
award. Alaska State Hous. Auth. v, Riley
Pleas, Inc., Sup. Ct. Op. No. 17651File No.
3208). 586 P.2d 1244 (1978).

An arbitrator's misconstruction of a
contract is not open tojudicial review,

except on questions of arbitrability.
Alaska State Hous. Auth. v. Riley Pleds,
Inc., Sup. Ct. Op. No. 1765 (File No. 3208),
586 P.2d 1244 P1978).

No review for gross errors. — The
“fraud or other undue means” standard of
this section does not authorize review for
gross errors. Alaska State Hous. Auth. v.
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S 09.43.120

Riley Plea9, Inc. SUB' Ct. Op. No. 17(15
(Filé No. 3208), 586 P.2d 1214 (1978).
There is a substantial difference be-
tween procurement of an award by fraud
or other undue meuns nnd un award In
which the arbitrators have nllegedly made
large mistakes.. The former™ instances
connote affirmative wrongdomg by a party
to the arbitration and often” by un
arbitrator; gross error carries no”such
connotation.” Moreover, fraud or undue
means in the procuiemont of an award
does :.ot require a review on the merits of
the ¢ introversy; a review for gross errors is
a review on the merits. Alaska State Hous.
Auth. v, Riley Pleas, Inc., Sup. Ct. Of. No.
1765 (File No. 3208), 586 P.2d 1244 (1978).
Prqceedln%s_ not reviewable for evi-
dentiary sutficiency. — Sii.ce arbi-
tration proceedings dre not required by
statute or by the rules of the American
Arbitration Association to be conducted on
the record, it is not possible to review them
for evidentiary sufficiency. Alaska State
Hous. Auth. V. Riley Pleas, Inc., Sup. Ct.
Op. No. 1765 (File” No. 3208), 586 P.2d
1244 (1978). _ _
This article evinces a strong puplic
policy in favor of arbitration.” Univer-
sity ofAlaska v. Modern Constr., Inc,. Sup.
Ct. Op. No. 1048 (File No. 1977), 522 P.2d
1132 (1974).
The power
confined to those conferred upon them
b%/ the arbitration agreement, subject,
ofcourse, to further limitations imposed by
the law of the jurisdiction. University of
Alaska v. Modern Constr., Inc., Sup.” Ct.
Of' No. 1048 (File No. 1977), 522 P.2d
1132(1974). _ _
Aparticular claim may be arbitrable
although it is not so designated by
“clear "and unequivocal” contract lan-
%uage. University of Alaska v. Modern
onstr., Inc. Supp. Ct. Op. No. 1048 (File
No. 1977), 522 P.2d 113 $1974).
Ambiguous contract terms may be
construed in favor of arbitrability
where such construction_is not obviously
contrary to the parties” intent, especially
where the party contesting arbitrability
drafted the contract. University of Alaska
v. Modem Constr., Inc. Su20. t, OE' No.
1048 (File No. 1977), 522 P.2d 1132(1974),
Claim not arbitrable. — Where the
parties have clearly agreed to arbitrate
on_Ix those "disputes arising in connection
with "his contract” a particular claim is
not arbitrable if it is nowhere mentioned
in the contract. University of Alaska v.
Modem_Constr.._Inc.. Sup. Ct. Op. No.
10481File No. 1977).522 P.2d 1132(%9741.

of arbitrators are

Connof Civil. Procedure

James, Sup. Ct. Og.
2780), 555'P.2d 1320(1976).

James. Su
2780), 555

§ 09.43.120

The question of whether the
arbitrator exceeded llls power in
ordermag monetalrzy damages cun be
appealed. Bourd of Educ, V. EW|8 Sug. Ct.
11%8('}50' 2048 (File No. 4253), 609 1\2d 10

Question on review. — When nn
nward is attacked under this article on the

rounds that tho arbitrators exceeded

eir powers through erronequs Interpre-
tation of the contract, the reviewing court
should determine whether the con-
struction of the contract made_hy the
arbitrators is n reasonably. possible one
that can seriously be made in the context
in which the contract was made. Univer-
sity of Alaska v. Modern Constr., Inc., Sup.
Ct. Op. No. 1048 F]Flle No. 1977), 522 P.2d
1132 (1974); Anchorage Medical & Surgi-
cal Clinic v. James, Sup. Ct. Op. No. 1333
(File No. 2780), 555 P.2d 1320 (1976).

Stated affirmatively, if all fair and rea-
sonable minds would” agree that the con-
struction of the contract made by the
arbitrators. was not possible under a fair
interpretation of the contract, then the
court would be bound to vacate or refuse to
confirm the award. University of Alaska v.
Modern_Constr., _Inc., Sup. Ct. Op. No.
1048(File No, 1977).522 P.2d 1132ﬁ974);
Anchorage Medical’ & Sur(lncal Clinic v.

No. 1333 (File No.

Arbitrators’ interpretation entitled
to significant weight. — The arbitrators’
interpretation of what is submitted to
them is entitled to significant weight.
Anchorage Medical & UI’?IC&H Clinic v.

es. Sup. Ct. Op. No. 1333 (File No.
P.2d 1320 11976).

Arbitrators Fenerally o
follow applicable law when deciding
issues. —The general rule in poth statu-
tory and common-law arbitration is that
arbitrators need not follow_ otherwise
applicable law when demdm? issues
properly before them, unless they are
commanded to do so by the terms of the
arbitration agreement.  University of
Alaska v. Modern Constr., Inc., Sup. Ct.
Of‘ No. 1048 (File No. 1977), 522 P.2d
1132 (1974); Anchorage Medical &SUY%I-
cal Clinic v. James. Sugz). Ct. Op. No. 1333
(File No. 2780), 555 P.2d 1320 (1976).

Authority to fashion remedies. —
There is ample authority for the proposi-
tion ‘hat arbitrators ~ generally have
authority to fashion any remedy necessary
to the résolution of the dispute. Board of
Educ. v. EWIg Sug. Ct. Op. No. 2048 (File
No. 4253), 608 P.2d 10 (1980).

need not
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ft U9.43.130 Al ASKA STATL'TKS ft 09.43.130

Arbitrators  held not lo have the arbitration hearing Alaska State
exceeded their powera hy awarding Hous Auth v Riley Plena Inc. Sup. Ct
compennL.:.on bused upon tin* clootik of U 05) No 1705 TFile’ No 32081.'580 P.2d
party's sulicontmotors, who were not 1244 19700
parties to the contrncl University of Cited m Kodiak Qilfield Haulers. Inc. v
Alaska v. Modern Constr.. Inc., Sup. Ct  Local 879, Hotel_Union, SLEP Ct. OglJ No
Of No._1048 (File No [77* 522 P.2d 2471 'File Nu, 57581, (ill P.2d 11 (1082).
1132(19741. ) . Applied in Musden v University of

Right to ohject to Ihe tillered bias of ~ Alaska, Sup it Op No 2421 iFile’No
un arbitrator win* waived where the 52011033 124 1374 119811
uhjccting party did not raise the matter at

Sec. 09.43.130. Modificution or correction of award hy court,
(@) On application mudu within 90 days vfter delivery ofa copy of the
award to the applicant, the court shall modify or correct the award if

(1) there was an evident miscalculation of figures or urt evident
mistake in the description ofa person, thing or property referred to in
the award;

(2) the arbitrators have awarded upon a matter not submitted to
them and the awurd may be corrected without affecting the merits of
the decision upon the issues submitted; or

(3) the award is imperfect in a matter of form not affecting the
merits of the controv: rsy.

(b) If the application is granted, the court shall modify and correct
the award to effect its intent nnd shall confirm the award as modified
and corrected. Otherwise, the court shall confirm the award as made.

(c) An application to modify or correct an award may bejoined in the
alternative with an application to vacate the award, (ft 1ch 232 SLA
1968)

NOTES TO DECISIONS

This section and AS 00.43.120 define
the superior court’s power to review
and either vacate or modify an arbitratjon
award. Alaska State Hous. Auth. v. Riley
Pleas. Inc.. Sup. Ct. Op. No. 1765 (File No
3208). 586 P.2d 1244 (1978). .

An arbitrator's misconstruction of a
contract is not oFen tojudicial review,
except on questions of arbitrability.
Alaska State Hous. Auth. v. Riley Pleas.
Inc.. Sup. Ct. Op. No. 1765 (File No. 3208>.
586 P.2d 1244&978). _ _

Proceedmgs‘ not revicwable for evi-
dentiary sutficiency. — Since arbi-
tration proceedings are not required by
statute or by the rules of the American
Arbitration Association to be conducted nn
the record, it is not possible to review them
for evidentiary sufficiency. Alaska State
Hous. Auth. V. Riley Pleas, inc.. Sup Ct

James. Sup. Ct. Op. No.

05). No. 1765 <File Nn. 3208). 586 P.2d
1244 '197«l. 0
Error calling for modification or cor-
rection must "be manifestly clear. —
Given the J)resur_nptlon that™ arbitration
awards rendered in proper form are valid
and the "evident mistake" prerequisite
language of subsection (ai, it follows that
the error which calls for modification or
correction nfan arbitration award must be
manl‘festl¥ Clear. Anchorage Medical &
Surgical Clinic v. James. Su>. Ct. Of‘ No
1333"File No. 2780). 555 P.2d 1320 (1976).
Arbitrators' interpretation entitled
to significant weight. —The arbitrators'
interpretation of what is_submitted to
them is entitled to significant weight.
Anchorage Medical & urglcal Clinic v,
5. Sup 333 (File No.
2780i. 555 P 2d 1320(1976*
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ft 09.43.140 Code ok Civil Procedure ft 09.43.180

Sec. 09.43.140. Judgment or decree on uwnrd. Upon tho
grunting of an order confirming, modifying or correcting an uwurd, a
judgment or decree shall be entered in conformity with the award and
be enforced us any other judgment or decree, Costs of the application
and of the proceedings subsequent to the application, und dis-
bursements may he awarded by the court, (ft 1ch 232 SLA 1968)

NOTES TO DECISIONS

Award of altorney's fees held Clled |n Haruld's Trucking v. Kelsegz
pro? r. —See Anchora e Medlcal StSur Sui) Op. No. 1739 «File No. 36951, 584
ical Clinic v. James. Sup. C d 1125'11978).

333 (File Nn. 2780), 555 P2d 1320 1970

Sec. 09.43.150. Applications tn court. An application to the court
under AS 09.43.010 — 09.43.180 shall be by motion nnd shall be heard
in the manner and upon the notice provided by luw or rule of court for
the making and hearing of motions. Unless the parties have agreed
otherwise, notice of an initial application for an order shall be served
in the manner provided by luw for the service of a summons in an
uction. (§ 1ch 232 SLA 1968)

Crosa references. — For court rules on
service of motions and__ v ice procedures
see Civ. R 77(a) and Civ. R. 5

figerD9.43.Tou. Appeals, (a) An appeal may bd'takeh from 7

11)  aft'sgxier denying an application to compel arbitration”fiac e
under AS07"020;

) an order gntnling an application to stay arbitratjafirnade undtr
09.43.020(b);
3) an order conforminJfNgr denying confinjMtfion of an award;
4) an order modifying or chi*ecting ap*ward;
5) an order vacating an awarihwUtfout directing a rehearing; or
6) a judgment or decree epttfre®sunder the provisions of A5
(9.43.010 — 09.43.180.

(b)  The appeal shall bp'faken in the manmhvftnd to the same exten;
ts from orders or jujjgfnents in a civil action. tftH"ch 232 SLA 1968)

Sec. 09.43"Kk Court,jurisdiction. In AS 09.43.017-09.43.180,
tie term "periort” means the superior court of this state. TheTimking o
ai agpxfnent described in AS 09.43.010 providing for arbitration ir
tupdate confers jurisdiction on the superior court to enforcithe
i greement under AS 09.43.010 — 09.43.180 and to enterjudgmentV|
an UWard unlleillhc agiecmuiit. (ft Ith oL.a iUbtn

Sec. 09.43.180. Short title. AS09.43.010— 09.43.180 may be cited
as the Uniform Arbitration Act, tft 1ch 232 SLA 1968; am ft | ch 94
SLA 1972)

(2
I'S
(
(
(
(
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S 09.43.160- Code of Civil Procedure 809.43.170

.subsequent recording. Whenever the lion is discharged, it is the duty
of the recorder, when requested, to record the transcriptofan order,
entry of satisfaction of judgment, orotherproceeding of record
whereby it appears that the lien has been discharged. (§ 7.05 ch 101
SLA 1962)

Reviser’s notes. — Minor word because of the enactment of ch. 161, SL.A
changes related to the recording of docu-  1988.
ments were made in this section in 1988

Chapter 43. Arbitration.

Article
1. Uniform Arbitration Act (85 09,43.160, 09,43.170)

NOTES TO DECISIONS

Cited in City of Valdez v. 18.99 acres.
Sup. Ct. Op. No. 2834 (File No. 6940), 686
P.2d 682 (1984).

Article 1. Uniform Arbitration Act.

Section
160. Appeals
170. Court, jurisdiction

Sec. 09.43.160. Appeals, (a) An appeal may be taken from

(1) an order denying an application to compel arbitration made un-
der AS 09.43.020;

(2) an order granting an application to stay arbitration made under
AS 09.43.020(b);

(3) an order confirming or denying confirmation of an award,;

(4) an order modifying or correcting an award;

(5) an order vacating an award without directing a rehearing; or

(6) a judgment or decree entered under the provisions of AS
09.43.010 — 09.43.180.

(b)  The appeal shall be taken in the manner and to the same extent
us from orders or judgments in a civil action. (§ 1ch 232 SLA 1968)

Editor's notes. — This section is set
out above to correct a minor emir in the
main pamphlet.

Sec. 09.43.170. Court,jurisdiction. In AS 09.43.010 — 09.43.180.
the term "court” means the court with jurisdiction in this state. The
making ofan agreement described in AS 09.43.010 providing for arbi-
tration in this state confers jurisdiction on the court to enforce the
agreement under AS 09.43.010 — 09.43.180 and to enter judgment on
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809.45.010 Alaska Statutes Supplement 5 09.45.015

an award under the agreement. (§ 1ch 232 SLA 1968; am S 4 ch 38
SLA 1987; am § 4 ch 38 SLA 1987)

Effect of amendments. — The 1987  first sentence and deleted "superior” pre-
amendment substituted "court with juris- ceding "court" in the second sentence,
diction in" for "superior court of' in the

\ Chapter 45. Actions Relating to Real Property:

Article /
1. A&verse Claims and Boundary Disputes (8§ 09.45.010, 09.45.0151 /

2. Forcible Entry and Detainer (8 09.45.090) /

4. Nuisahces (5 09.45.235) /

5. Partitions 09.45.480) /

6. Recovery {"Possession (§ 09.45.720¢ /

7. Trespass (857)9.45.730 — 09.45.735i /

9. Miscellaneous'frovisions 09.45.790 — 09.45.795)/*

10.  Earthslide RelieKAct (88 09.45.840. 09.45.845) |/

Article 1. Adverse Claims and .Boundary Disputes.

Section \ /
10. Action to quiet title \ /
15.  Presumption in certain cases \ /

Sec. 09.45.010. Action to Uuiet title. A person in possession of
real property, or a tenant of that person, may bring an action against
another who claims an adverse estatevor interest in the property for
the purpose of determining the claimN(§8 6.01 ch 101 SLA 1962)

Editor’s notes. — Thiysection is set \
out above to correct a myrnr error in the \
main pamphlet. / \

Sec. 09.45.(D5. Presumption in certain castes, (a) A conveyance
of land after April 7.1958. that, at the time the conveyance was made,
adjoined a highway reservation listed in section Y of Public Land
Order 16L8 ofthe Secretary’ofthe Interior (April 7,1958), is presumed
to haveymnveyed land up to the center-line of the highway subject to
any highway reservation created by Public Land Order b&I and any
highway easement created by Public Land Order 1613. \

Jo) The burden of proof in litigation involving land adjonsing a
highway reservation created by Public Land Order 601 or a highway
easement created by Public Land Order 1613 is on the personVho
rinjms lbhnf tl-in il lpi j1 DV
the center-line of the highway. I8 2 ch 141 SLA 1986)



8 09.43.190 A laska Statutes 809.43.220

Article 2. Arbitration of Small Cluims.

Section Section

190. Arbitration under court rules 210. Practice and procedure
200. Appointment und compensation of 220. Judgments und uppeals
arbitrator

Cross references. — For small claims Editor's notes. —To dale, the supreme
actionsin district courts, see AS 22.15.010; court has not adopted rules under this
for district court rules providing for prnc- article,
tire and procedure in small claims actions,
see DCR 8-22.

Sec. 09.43.190. Arbitration under court rules. The supreme
court may provide by rule for compulsory arbitration of a cause of
action filed in a superior or district court, demanding only a money
judgment, when it appears that the demand on the cause of action is
for S3,000 or less, exclusive of costs, or when itappears to the trial court
as a result of a pretrial conference that the amount which will be
recovered on the cause is not likely to exceed $3,000. (§ 2 ch 94 SLA
1972)

Sec. 09.43.200. Appointment and compensation of arbitrator.
Arbitration of actions shall be by either a member of the Alaska Bar
Association or a magistrate appointed and compensated by the court as
provided by its rules. (§ 2 ch 94 SLA 1972)

Sec. 09.43.210. Practice and procedure. The practice and proce-
dure for conducting arbitration, the powers of the arbitrators and the
assessment of costs shall be prescribed bv the court rules. (§ 2 ch 94
SLA 1972)

Sec. 09.43.220. Judgments and appeals. Unless an appeal is
taken from the award to the court which ordered arbitration as pro-
vided by the court rules, the court shall enter and enforce judgment in
accordance with the award of the arbitrator Any party aggrieved by
the award may appeal. All appeals shall be determined in the manner
permitted by the rules. ($ 2 ch 94 SLA 1972»

Chapter 45. Actions Relating to Real Property.

Article

1 Adverse Clnims and Boundary Disputes ** 09.45.010— 09 45.050i
2 Forcible Entry ar.d Detainer i4t 09 45.000 — 09 45.160*
3 Foreclosure of Liens 09 45.170 — 09.45 220
4. Nuisances (88 09 45.230 — 09 45.250'
5 Partition i» 09 45.260 - 09.45 620’
6 Recovery of Possession 09.45 630 — 09 45 720'
7. Trespass'$ 09,45,730"
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18 member, the fifth member shall be designated by the American Arbitration

6-1164J
Lauterbach

4/13/89
Original sponsors: Kelly, Kerttula,
Szymanski, et al.
IN THE SENATE BY THE JUDICIARY COMMITTEE
CS-FOR SENATE BILL NO. 255 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act establishing a special arbitration commission

for claims related to theAVaIdez oil discharge disas-
ter; and providing for an effective date.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

e&op
* Section 1. AVALDEZ DISASTER ARBITRATION COMMISSION. (a) There 1is

established the”aldez Disaster Arbitration Commission consisting pansfe
A SUy”Of. A dp
of WAte members . Th™ rnrnrpni” 2iud-i 1-i Mtim )r«cmmmy=p>mni § ti(Nia

j Us=ajij.ii.iinug h

(b) Two members O0f eaeh panel shall be appointed by the governor,
two shall be appointed by the Exxon Corporation. The fTifth rember shall be
selected by a majority vote of the other four members. If the members fail

to select a fifth member within 15 days after the appointment of the fourth

19 s -
f Association.

20

(c) -frg. all parties_ tn ..aa arbitratiun agrue,- a panel uf fewer- than

fLve members may be appointed 1in a manner approved hv rhp parties cnn.sis-

1 tent with (dlI cf this section.

(d> pf -n panp?l _liiirr, nr—fhn t-imn nf appnipfnnnf | fl TTAemboO r
f-rhe-National Panel of Commercial Arbitrators of rhr Amprimn Arbi-t+nM"nn

A r.rlnn >

Sec. 2. DUTIES OF THE FS33CLS. Upon a properly presented request
under sec. 3 of this Act, “thpanal ched4l hold hearings and make awards for
claims arising from the Valdez oil discharge disaster.

* Sec. 3. PRESENTATION OF CLAIMS. (a) A person who has a claim for

-1- CSSB 255(Jud)
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damages arising from the Valdez oil discharge disaster may apply to the
commission in writing for arbitration of the claim.

(b) If a—panpl___ tn£KTrR_ a qla-irdi is assigned determines that the
person from whom damages are sought agrees to arbitration by-tho "*noTl~the
panel shall proceed under sec. A of this Act.

(c) If a panel—“ie— wh;gh; a— e-tai-m— ia assigned”™ determines that the
person from whom damages are sought does not agree to arbitration by the
panel, the panel shall promptly notify the claimant.

* Sec. A. ARBITRATION PROCEDURES. (a) Arbitration by a panel 1is
governed by AS 09.A3.010 - 09.A3. 180 (Uniform Arbitration Act), except as
provided in this Act.

(b) IT an award for damages is made to a claimant by a panel 1in an
amount equal to or greater than the amount of damages initially requested
by the claimant, the award must provide that the arbitrators®™ expenses and
fees, together with expenses of the claimant, 1including reasonable attorney
fees, incurred 1in the conduct of the arbitration, shall be paid by the
person against whom the claim was brought.

(c) If a panel makes an award of damages to a claimant that 1is less
than the amount initially requested by the claimant, the award must provide
that the portion of expenses and fees described in (b) of this section that
shall be paid by the person against whom the claim was brought shall bear
the same relationship to total expenses and fees described in (b) of this
section that the claimant shall pay the the damages awarded bears to the
amount of the damages initially requested.

(d) The panel shall provide in an award made under (¢) of this sec—
tion that the claimant shall pay the expenses and fees described in (b) of
this section that are rot assessed against the person against whom the
claim was brought.

(e) The panel may not provide that the claimant pay any expenses or

CSSB 255 (Jud) -2-



fees of the person against whom the claim was brought.

* Sec. b. FUTURE CLAIMS. IT a person presents a claim to the commis—
sion under this Act and the commission arbitrates the claim, the person may
not present another claim for damages that arises from the Valdez oil
discharge disaster to the commission or in another forum unless the person
demonstrates that the new claim 1is based on evidence that could not have
been ascertained with reasonable effort at the time the prior claim was

arbitrated.

* Sec. 6. DEFINITIONS. In this Act
(¢)) "commission™ means the Valdez Disaster Arbitration
sion ;
(; "damage”™™ means any personal injury or property damage,

Lncluding economic and noneconomic damages, arising out of or resulting
|rom the Valdez oil discharge disaster, 1including but not limited to:

(A) containment, cleanup, and removal costs;

V3 (B) injury to, or destruction of, natural resources or real
or personal property;

(C) loss of use of natural resources or real or personal
property;

(D) loss of profits or impairment of earning capacity due
to injury or destruction of natural resources or vreal or personal
property, 1including loss of subsistence hunting, fishing, and gather—
ing opportunities;

(E) 1loss of tax revenue for a period of one year due to
injury to natural resources or real or personal property;

(F) costs required to restock injured land or water, to
replenish a damaged or degraded resource,or to otherwise restore the
environment of the state to its condition before the 1injury;

(3) "panel” means a panel created as part of the valdez Disaster

-3- CSSB 255 (Jud)
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Arbitration Commission;

oil discharge disaster™ means the incident involving
the discharge of crude oil after the grounding of the Exxon Valdez south of
Valdez on March 24, 1989; the discharge of ballast water from another
tanker on the subsequent weekend in order to accommodate the transfer of
crude oil from the Exxon Valdez to the second tanker; and attendant con—
tainment and cleanup actions.

* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).

CSSB 255 (Jud) -4-



6-1164J"
Lauterbach
4/13/89
Original sponsors: Kelly, Kerttula,
Szymanski, et ali.
IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 255 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act establishing a special arbitration commission

for claims related to the Valdez oil discharge disas—
ter; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. VALDEZ DISASTER ARBITRATION COMMISSION. (a) There 1is
established the Valdez Disaster Arbitration Commission consisting of panels
of five members each. The governor shall determine how many panels shall
be appointed.

(b) Two members of each panel shall be appointed by the governor, and
two shall be appointed by the Exxon Corporation. The fifth member shall be
selected by a majority vote of the other four members. IT the members fail
to select a fifth member within 15 days after the appointment of the fourth
member, the Tfifth member shall be designated by the American Arbitration
Association.

(c) IT all parties to an arbitration agree, a panel of fewer than
five members may be appointed in a manner approved by the part*™>? consis—
tent with (d) of this section.

(d) A member of a panel must, at the time of appointment, be a member
of the National Panel of Commercial Arbitrators of the American Arbitration
Association.

* Sec. 2. DUTIES OF THE PANELS. Upon a properly presented request
under sec. 3 of this Act, a panel shall hold hearings and make awards for
claims arising from the \aldez oil discharge disaster.

* Sec. 3. PRESENTATION OF CLAIMS. (a) A person who has a claim for

1- CSSB 255(Jud)



damages arising from the Valdez oil discharge disaster may apply to the
commission in writing for arbitration of the claim.

(b) Ifa panel to which a clainm is assigned determines that the
person from whom damages are sought agrees to arbitration by thepanel, the
panel shall proceed under sec. A of this Act.

(c) Ifa panel to which a clainm is assigned determines that the
person from whom damages are sought does not agree toarbitration by the
panel, the panelshall promptly notify the claimant.

* Sec. A. ARBITRATION PROCEDURES. (a) Arbitration by apanel is
governed by AS 09.A3.010 - 09.A3.180 (Uniform Arbitration Act), except as
provided in this Act.

(b) If an award for damages is made to a claimant by a panel 1in an
amount equal to or greater than the amount of damagesinitially requested
by the claimant, the award must provide that the arbitrators® expenses and
fees, together with expenses of the claimant, including reasonable attorney
fees, incurred 1in the conduct of the arbitration, shall be paid by the
person against whom the claim was brought.

(©) IT a panel makes an award of damages to a claimant that 1is less
than the amount initially requested by the claimant, the award must provide
that the portion of expenses and fees described in (b) of this section that
shall be paid by the person against whom the claim was brought shall bear
the same relationship to total expenses and fees described in (b) of this
section that the claimant shall pay the the damages awarded bears to the
amount of the damages initially requested.

(d) The panel shall provide in an award made under (c) of this sec—
tion that the claimant shall pay the expenses and fees described in (b) of
this section that are not assessed against the person against whom the
claim was brought.

(e) The panel may not provide chat the claimant pay any expenses or

CSSB 255(Jud) -2-
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fees of the person against whom the claim was brought.

* Sec. b. FUTURE CLAIMS. IT a person presents a claim tothe commis—
sion under this Act and the commission arbitrates the claim,the person may
not present another <claim for damages that arises from the Valdez oil
discharge disaster to the commission or in another forum unless the person
demonstrates that the new claim 1is based on evidence that could not have

been ascertained with reasonable effort at the time the prior claim was

arbitrated.

* Sec. 6. DEFINITIONS. In this Act
(¢H) "commission" means the Valdez Disaster Arbitration Commis-
sion;
(2) "damages™ means any personal injury or property damage,

including economic and noneconomic damages, arising out of or resulting
from the Valdez oil discharge disaster, 1including but not limited to:

(A) containment, cleanup, and removal costs;

(B) 1injury to, or destruction of, natural resources or real
or personal property;

©) loss of use of natural resources or real or personal
property;

(D) loss of profits or impairment of earning capacity due
to injury or destruction of natural resources or real or personal
property, including loss of subsistence hunting, Tfishing, and gather —
ing opportunities;

(E) loss of tax revenue for a period of one year due to
injury to natural resources or real or personal property;

(F) <costs required to restock 1injured 1land or water, to
replenish a damaged or degraded resource, or to otherwise restore the
environment of the state to its condition before the injury;

(3) "panel”™ means a panel created as part of the Valdez Disaster

-3- CSSB 255 (Jud)
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Arbitration Commission;

"Valdez oil discharge

(A)

the discharge of crude oil after the grounding

Valdez on March 24, 1989; the discharge of
tanker on the subsequent weekend 1in order to
crude oil from the Exxon Valdez to the second tanker;

tainment and cleanup actions.

* Sec. 7. This Act takes effect
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IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 255 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: MAn Act establishing a special arbitration
commission for claims related to the
Valdez oil spill and providing for an
effective date.””
BE IT ENACTED BY THE LEGISLATURE OF THE SENATE OF ALASKA:
Section 1, VALDEZ OIL SPILL ARBITRATION COMMISSION.

(@ There is established the Valdez Oil Spill Arbi—
tration Commission consisting of three (3) panels of three (3)
members each.

(b) The members of the commission shall be appointed
by the Governor and Exxon Corporation. The Governor and Exxon
Corporation shall select one member of each panel to act as
chairperson of the panel and shall select one of the chair—
persons of the panels to act as chairperson of the Commission.
IT the Governor and Exxon Corporation fail to select the members
of the Commission or the chairpersons of the panels or the
chairperson of the Commission within ninety (90) days after the
effective date of this Act, the American Arbitration Association
shall make the selections that have not been made within that
time.

(c) Should any member of the Commission resign, die,

withdraw, be disqualified or fail to perform the duties of the



office, the vacancy shall be filled within forty-five (45) days
of the position becoming vacant in the same manner as described
in section 1(b).

(d Should a single vacancy occur after hearings on a
particular claim have begun, but before the panel has issued an
award, the two remaining members of the panel may continue
hearing the case and may issue the award, unless the parties
agree otherwise.

(e) In circumstances that the Commission deems
appropriate, the Commission may temporarily fill vacancies on a
panel with members from other panels, so that hearings and the
issuance of awards need not be delayed.

() The members of the Commission shall serve full
time at an annual salary to be determined by the Governor. The
Governor may provide for additional annual compensation for the
chairpersons of the panels and the chairperson of the
Commission.

(@ A member of a panel must, at the time of
appointment, be a member of the National Panel of Commercial
Arbitrators of the American Arbitration Association.

(h) The Commission®s administrative offices shall be
located at _ . The Commission can establish branch offices
at othar locations within the State of Alaska as the Commission

deems appropriate.

Section 2. DUTIES OF THE PANELS, (@ Upon completion of
the presentation of claims procedures in Section 3 of this Act,
a panel - or, in the case of a claim falling within the scope

of Section 2(b), a single Commission member - shall hold



hearings and shall make awards for claims and counterclaims
arising from the Valdez oil spill.

(b Unless the parties agree otherwise, any claim
under fifty thousand dollars ($50,000), exclusive of interest
and costs, shall be heard and determined by a single member of
the Commission.

Section 3. PRESENTATION OF CLAIMS, (a)A Claimant who has
a claim arising from the Valdez oil spill may serve uponeach
Respondent against whom the Claimant is asserting a claim a
written Request for arbitration and may file four (4) copies of
the Request with the Commission.

(b) The Request for arbitration shall contain:

(i) A request that the claim be referred to
arbitration,
(i1) The names and addresses of the parties,
(iii1) A statement of the facts supporting the
claim, and
(iv) The amount of damages being sought.

(c) If a Respondent is willing to arbitrate the
claims set forth in the Request for arbitration, the Respondent
shall: (1) Within thirty (30) days of receipt the Request for
arbitration, serve on each Claimant a written Response setting
forth any defenses and asserting any counterclaims related to
the claims in the Request for arbitration and (ii) promptly
after serving the Response, file four (4)copies thereof with

the Commission.



(d if a Claimant or claimants assert claims against
more than one Respondent and one or more, but not all, of thoso
Respondents serve and file Responses/ the parties who have filed
Requests for arbitration and Responses will have 10 days after
the tiling of the last RaGponse to serve on each other and to
file with the Commission a written notice stating whether or not
they are willing to proceed with the arbitration in spite of the
refusal of soma of the parties to participate.

(e) Once the Commission has received the Requests for
arbitration and Responses from parties and any notices under
Section 3(d), the Commission shall request the parties to pay
the appropriate filing fee for the claims and counterclaims
asserted as provided for in the administrative fee schedule
referred to in Section 4 (b).

(f) Once the Commission has received the filing fees,
it shall assign the case to a panel, and the panel to which the
case 1is assigned shall proceed under Section 4 of this Act to
determine the claims and counterclaims asserted by the parties
remaining in the arbitration.

Section 4. ARBITRATION PROCEDURES, (a) Except as prohi—
bited by AS 09.43.010 - 09.43.180 (Uniform Arbitration Act), and
except as otherwise provided in this Act, the proceedings under
thie Act shall be governed by the Commercial Arbitration Rules
of the American Arbitration Association, as modified by the

Commission pursuant to Section 4(b).

(b) Within ninety (90) days of the selection of th

chairman of the Commission and from time to time thereafter, the



Commission shall issue any modifications to the Commercial Rules
of the American Arbitration Association it deems appropriate for
proseodinga bcforo tho Cotnmicoion, oxoopt that tho Commieeion
shall not have authority to modify the administrative tee
schedule set forth in those Rules.

Section 5. AMERICAN ARBITRATION ASSOCIATION TO ACT AS
ADMINISTRATIVE AGENCY FOR THE COMMISSION. (@) The American
Arbitration Association shall act as the administrative agency
for the Commission on terms to be agreed upon among the
Governor, Exxon Corporation and the American Arbitration Asso—
ciation.

(b) The American Arbitration Association"s duties
shall include handling the filing of claims, assigning claims to
various panels, providing administrative and clerical staff,
acting as intermediary between the parties and the members of
the Commission, and performing other administrative tasks that
the Commission assigns to it to assist in carrying out the
Commission®s duties.

(c) The Commission shall have authority to establish
administrative rules to facilitate the internal functioning of
the Commission.

Section 6. LOCATION OF ARBITRATIONS. Arbitrations may
take place at the administrative or branch offices of the
Commission or, if requested by the partios and approved by the
panel or member of the Commission hearing the case, at other

locations within the State of Alaska.



Section 7. MEDIATION OR OTHER ALTERNATE DISPUTE
RESOLUTION, (@ If at any time after the filing of a claim, the
parties should request assistance in settling their differences
by mediation or some other method of alternate dispute
resolution other than arbitration, the Commission, through its
administrative agency, shall assist the parties in obtaining
qualified mediators or other persons to assist the parties.

(ft) No one while serving as a member of the Commis—
sion shall act as a mediator or in any other capacity to assist
tho parties 1in resolving their differences, except as an arbi—
trator performing his or her duties under this Act.

(c) The Commission, through its administrative agency
may suggest appropriate rates of compensation for the mediators
or other non-members of the Commission who assist the parties in
resolving their disputes, but payment of any fee is the respon—
sibility of the parties and is not covered by the filing fee
paid to the Commission for arbitrating claims.

(d) The Commission may establish and publish a
reasonable fee schedule for assisting parties with mediation or
other forms of dispute resolution not performed by the members
of the Commission.

Section 8. FUTURE CLAIMS. IT a Claimant presents a claim
to the CommisRion under this Act and the Commission arbitrates
the claim, the Claimant may not present the same or substan—
tially similar claim in another forum. Nothing in this Act

shall be construed to prevent a Claimant from presenting more



than ona different claim to the Commission or from filing
different claims in different forums.

Section 9. DEFINITIONS. In this Act

(D) “Commission”™ means the Valde2 oil Spill Arbitra—
tion commission, or, in certain contexts, a panel or member of
the Commission;

(2) "damages" means any personal injury or property
damage, 1including economic and non-economic damages, arising out
of or resulting from the Valdez oil spill that would be recov—
erable by the Claimant or Respondent under applicable law, if
the claim or counterclaim had been brought in a state or federal
courtwithin the State of Alaska.

(€©)) "panel™ means a panel created as part of the
Valdez Oil Spill Arbitration Commission;

() "Valdez oil spill” means the incident involving
the discharge of crude oil after the grounding of the Exxon
Valdez south of Valdez, Alaska on March 24, 1989; the discharge
of ballast water from the on the subseguent weekend 1in
order to accommodate the transfer of crude oil from the Exxon
Valdez to the ; and attendant containment and cleanup
actions.

Section 10. NO NEW CAUSE OF ACTION. Nothing in this Act
shall be construed to create a new cause of action or to give
standing® to bring claims to persons who would not have standing
under applicable state and federal law to bring their claims in

the state and federal court6 within the state of Alaska.



Section 11. EFFECTIVE DATE. This Act takes effect imme—

diately under AS 01.10.070(c).
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than one different claim to the Commission or from filing
ifferent claims in different forums.

Section 9. DEFINITIONS. In this Act

(D) "Commission”™ means the Valde2 Oil S”ill Arbi
tion dommission, or, 1in certain contexts, a par>el c*r member of
the Comma®Ssion/

f2) "damages™ means any personal injury or property
damage, 1including economic and non-econpmic damages, arising out
of or resulting “rom the Valdez oil spill that would be recov—
erable by the Claimant or Respondent under applicable law, if
the claim or counterclaim had been brought in a state or federal
court within the State of Alaska.

(3 "panel”™ means®a\Danel created as part of the
Valdez oil Spill Arbitration Commission;

(4) "Valdez oil spill”™ meahs the 1incident involving
the discharge of crude oil after the groining of the Exxon
Valdez south of Valdez, Alaska on March 24, 179; the discharge
of ballast water/from the on the subsequent weekend 1in
order to accommodate the transfer of crude oil from the Exxon
Valdez to thé& J and attendant containment and cleanup
actions.

Section 10. NO NEW CAUSE OF ACTION. Nothing in this Act
shall be construed to create a new cause of action or to givje
stanJing'to bring claims to persons who would not have stanhing
under applicable state and federal law to bring their claims 1in

the ~tato and federal courts within the State of Alaska.
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Section 7. MEDIATION OR OTHER ALTERNATE DISPUTE
RESOLUTION, (@) if at any time after tho filing of a claim, tho
parties should\ request assistance in settling thoir differences
by mediation or\iome other method of alternate dispute
resolution other tjian arbitration, the Commission, through 1its
administrative agency, shall assist the parties in obtaining
qualified mediators other persons to assist the parties.

(b) No one wHile serving as a member of/the Commis—
sion shall act as a mediator or in any other capacity to assist
the parties in resolving the”r differences/"except aa an arbi—
trator performing his or her duties un4”~r this Act.

(c) The Commission, though its administrative agency
may suggest appropriate rates of/compensation for the mediators
or other non-members of the Commission who assist the parties 1in
resolving their disputes./but payment of\any fee i3 the respon—
sibility of the parties and is not coveredxby the filing fee
paid to the Commission for arbitrating claims/

(d) /"the Commission may establish and publish a
reasonable/tee schedule for assisting parties with mediation or
other”~rms of dispute resolution not performed by the members
of the Commission.

Section 8. FUTURE CLAIMS. If a Claimant presents a claim
to the Commission under this Act and the Commission arbitrates
the claim, the Claimant may not present the same or substan—
tially similar claim in another forum. Nothing in this Act

shall be construed to prevent a Claimant from presenting more






CSSB 259 (LAcC) Ford 3/16/90
Section by Section Commentary 3/19/90

For an Act entitled: An Act relating to Insurance guaranty funds and to
definitions of "impaired or Impairment” and "Insolvent
or Insolvency” in laws relating to Insurance: amending
Rules 24(a) and 62(a), Rules of Civil Procedure: and
providing for an effective date.

SECTION 1

Sec. 21.21.250(c) Other Investments: Prohibitions
(Page 1, Lines 12 to 18.)

This Section allows insurers to invest in notes and other evidence of
Indebtedness of the Alaska Life and Disability Insurance Guaranty Association
(ALDIGA) and to have those notes and other evidence of Indebtedness

considered as admitted assets of the insurer.

SECTION 2

Sec. 21.36.035 Prohibited Advertisements and Representations
(Page 1. Line 19 to Page 2, Line 3.

This Section makes the use of the protection afforded by this Act to aid a
person In the sale of Insurance a prohibited unfair trade practice. This
would extend to a person with an interest in a policy who uses the presence
of the Alaska Life and Disability Insurance Guaranty Association (ALDIGA) to
support the value of the policy as collateral in a loan transaction, which
action would be prohibited.

The legitimate function of advertising the existence of the Act by the
ALDIGA and the Director would be permitted. This would be particularly
desirable in notifying policyholders of a company found to be insolvent. It
would also be appropriate for insurer trade groups not engaged in sales to
provide such information as public service announcements.

Enforcement mechanisms for this section already exist in current statute.

SECTION 3

Sec. 21.79 Alaska life and Disability Insurance Guaranty Association
(Page 2, Line 4 to Page 24, Line 4.

This Section creates the Alaska Life and Disability Insurance Guaranty
Association (ALDIGA) which will address the problem of providing funds for
the payment of claims when an insurance company becomes insolvent. The
proposal creates a funding mechanism to guarantee life insurance, disability



CSSB 289 (L&C) Ford 3/16/90
Section by Section Commentary 3/19/90

Insurance and annuity writings of admitted Insurers. These kinds of
Insurance are not presently covered by any form of protection. The proposal
is based on a model drafted by the National Association of Insurance

Commissioners.

Sec 21.79.010 Purpose
(Page 2, Lines 7-12.)

The basic purpose of ALDIGA is to provide protection for policyholders and
claimants from the financial loss resulting from insurer impairment or

Insolvency.

Sec. 21.79.020 Scope
(Page 2, Line 13 to Page 4, Line 25.)

This section outlines what ALDIGA does and does not cover.

Subsection (@)
(Page 2, Line 13 to Page 3. Line 3.)

This subsection lists persons covered by ALDIGA.

Subsection (b)
(Page 3, Lines 4 to 9.)

This subsection lists the kinds of contracts and policies covered by ALDIGA.
Basically it covers life, disability, annuity and supplemental contracts or
policies written by insurers which have submitted to regulation in this state.

Subsection (¢)
(Page 3. Line 10 to Page 4, Line 19.)

This subsection lists items not covered by ALDIGA.

Subsection (c)(1) excludes coverage for parts of the policy or contract not
guaranteed by the insurer. It is directed toward the non-guaranteed portion

of variable policies and contracts.

Subsection (c)(2) excludes that part of the risk borne by the insured. It acts
to exclude the deductible portion of a policy.

Subsection (c)(3) excludes the reinsurance business of the impaired or
insolvent insurer other than reinsurance for which assumption certificates

are used.

Page 2
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Subsection (c)(4) limits coverage for the rate of interest on policies or
contracts which exceed levels established in the section.

Subsection (c)(5) excludes coverage for life, disability or annuity products
offered by self insurers or are self funded.

Subsection (c)(6) excludes coverage for dividends or experience rating
credits or allowances for administration of the policy or contract.

Subsection (c)(7) excludes coverage for policies Issued by a member insurer
while it was nonadmitted in Alaska.

Subsection (d)
(Page 4, Lines 20 to 25.)

This subsection defines the term "published monthly average" used in
Subsection (c)(4) which limits the rate of interest used on covered policies
and contracts.

Sec. 21.79.025 Liability limits
(Page 4, Line 26 to Page 5, Line 13))

This section states the limits of coverage offered by ALDIGA. The limits are
\% $300,000 on any one life.

V 100,000 for cash surrender value. .
\ %100,000 for disability insurance benefits,
Y 100,000 in the presént value of annuity benefits.
V  $5,000,000 in unallocated annuity contract benefits irrespective of
number of contracts held the contract holder.
See. 21.79.030 Construction

(Page 5, Lines 14 to 15.)
This section provides for liberal construction.

Sec. 21.79.040 Creation of Association
(Page 5, Line 16 to Page 6, Line 4.)

Subsection (@
(Page 5, Lines 16 to 28.)

This subsection creates ALDIGA as a nonprofit entity. Membership in
ALDIGA is a condition of an insurers authority to transact insurance in this
state. To pay for assessment and administration, two accounts are
established. One is for disability insurance and the other is for life insurance
annuity and unallocated annuity contracts.

Page 3
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Subsection (b)
(Page 5, Line 29 to Page 6, Line 4..)

This subsection places ALDIGA under the supervision of the Director of
Insurance. Provision is made for public meetings.

Sec. 21.79.050 Board of Governors
(Page 6. Lines 5 to 19.)

Subsection (@)
(Page 6. Lines 5 to 12.)

This subsection provides for the number and term of the members of the
Board of Governors of ALDIGA to be determined in the plan of operation.

Subsection (b)
(Page 6. Lines 13 to 15.)

This subsection provides for approval by the Director of the board members
in which he must consider fair representation by member insurers.

Subsection (¢)
(Page 6. Lines 16 to 19.)

This subsection provides that board members are not to be compensated
except for expenses incurred while performing duties as a member of the

board.

Sec. 21.79.060 Powers and Duties of the Association
(Page 6. Line 20 to Page 14, Line 1)

This Section is the heart of the ALDIGA proposal. It details the duties of the
ALDIGA by distinguishing between:

1. those insurers whose "impaired" status is attributable to a finding by
the Director prior to an order of liquidation and those whose
"insolvent” status is attributable to such an order; and,

2. insolvent domestic insurers and Insolvent foreign or alien insurers.

Prior to an order of liquidation. ALDIGA has no liability.

Subsection (@
(Page 6, Line 20 to Page 7. Line 1)

This subsection allows the ALDIGA to act to guarantee, assume or reinsure
any or all policies of an impaired domestic insurer. ALDIGA would

Page 4
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presumably do so in those situations where early action would prevent a
more costly insolvency of later liquidation. Action under this subsection is
not limited to resident policyholders.

Subsection (b)
(Page 7. Lines 2 to 14.)

This subsection requires ALDIGA to act even without an order of liquidation
in the case of an impaired member insurer (not insolvent) that is not paying
claims provided the conditions in Subsection (c) are met. ALDIGA. as a
condition of its assistance, may negotiate any requirements or safeguards it
deems necessary so long as they are approved by the Director, are accepted
by the impaired insurer, and do not impair the contractual obligations to the
policyholders, insureds , and beneficiaries.

In the absence of any court order, before any negotiations become final the
impaired insurer's acceptance of the terms of ALDIGA is necessary. Through
this approach, a mechanism is provided for early action by ALDIGA before
the situation further deteriorates. The policyholder, insured, and
beneficiaries are protected, claims are paid and coverages continued, for
example through rehabilitating the impaired insurers, or reinsuring the
policies elsewhere.

Subsection (¢)
(Page 7. Line 15 to Page 8, Line 13.)

This subsection establishes conditions precedent to required action by
ALDIGA. One of the most important conditions is that there be a statutory
provision for the repayment of ALDIGA prior to the return of the company to
shareholder or private control. The ALDIGA role here is the payment of
benefits and "hardship" cash withdrawals to covered persons. It also
establishes that no action has been taken that would effectively render the
insurer a non-viable entity.

Subsection (d)
(Page 8, Lines 14 to 26.)

This subsection details the main role of ALDIGA in the event of an
insolvency. It provides that if the insurer acquires its insolvent status as a
result of a final order of liquidation, rehabilitation or conservation. ALDIGA
shall, rather than may, guarantee, assume, reinsure or cause to be
guaranteed, assumed, or reinsured, the covered policies of the Insolvent
insurer and to assure payment of contractual obligations.

Subsection (e)
(Page 8. Line 27 to Page 9. Line 26.)

Page 5
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Subsection (e)(D
(Page 8, Line 27 to Page 9. Line 12))

This subsection provides time limits for claims incurred on life and
disability insurance policies. The responsibility of ALDIGA varies depending
on whether the contract is group or individual.

Subsection (e)(2
(Page 9, Lines 13 to 15.)

This subsection calls for a diligent effort by ALDIGA to give at least 30 days
notice of termination ol coverage.

Subsection (©)(3)
(Page 9, Lines 16 to 26.)

This subsection requires ALDIGA to make substitute coverage available to
insureds or policyholders who are by law or contractual obligation entitled to
continued coverage.

Subsection (®
(Page 9. Line 27 to Page 10, Line 7.)

This subsection provides that the substitute coverage required in Subsection
(e)(3) be offered without new underwriting and with coverage for conditions
that existed under the replaced coverage.

Subsection (Q)
(Page 10, Lines 8 to 22.)

This subsection provides that the alternative policy offered by ALDIGA shall
be subject to the approval of the Director of Insurance. It allows for multiple
alternatives that are subject to the same kinds of rate and form standards as
other life and disability insurance policies. The primary difference is that
ALDIGA cannot reflect changes in the health of the insured after the original
policy was last underwritten.

Subsection (h)
(Page 10, Lines 23 to 28.)

This subsection provides that reissue rates that are different from those on
the terminated coverage are subject to the approval of the Director of
Insurance or by the court.

Page 6
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Subsection ()
(Page 10, Line 29 to Page 11, Line 4.)

This subsection provides that ALDIGA's obligations to provide coverage
under a policy of an impaired or insolvent insurer cease when the coverage
is replaced with similar coverage.

Subsection ()
(Page 11, Lines 4 to 7.)

This subsection ties the coverage providing for guaranteed interest to the
limit on interest in Section 21.79.020(c)(4).

Subsection (k)
(Page 11. Lines 9 to 14.)

This subsection provides that non-payment of premiums by 31 days after
required by the contract terminates ALDIGA's obligations under the contract
other than for claims incurred or cash surrender values due.

Subsection (O
(Page 11. Lines 15 to 19))

This subsection provides that premiums due after an order of liquidation
belong to and are payable to ALDIGA.

Subsection (m)
(Page 11. Lines 20 to 23.)

This subsection avoids duplication of coverage by providing that the
association shall have no liability for any covered policy of a foreign or alien
insurer domiciled in a state having similar protection by statute or
regulation. If every state adopts the model act. each state association would
protect only covered policies of domestic insurers.

Subsection (n)
(Page 11, Line 24 to Page 12, Line 5))

This subsection provides that under certain circumstances, the court can
issue policy or contract liens, in connection with ALDIGA provided
guarantees, assumptions or reinsurance agreements. This is a device that
has been used in the past in connection with the continuation of the
insolvent insurers' coverage. Since by definition, the assets of the insolvent
insurer were not adequate to support its contractual obligations, liens were
used to reduce its obligations to a level where the assets would be adequate.

Page 7
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Subsection (0)
(Page 12, Lines 6 to 11.)

This subsection permits ALDIGA to seek court imposed temporary stays on
the payment of cash values and policy loans. This is intended to avoid a run
on the assets of the impaired or insolvent insurer. The language on Lines 10
to 11 which reads "In addition to a contractual provision for deferral of a
cash or policy loan value" refers to potential policy provisions which delay
access to cash or policy loan value. The injunction ability is in addition to
those contractual provisions.

Subsection (p)
(Page 12, Lines 12 to 15))

This subsection grants the Director of Insurance the authority to assume the
duties and powers of ALDIGA if it fails to exercise its authority under the Act
within a reasonable period of time.

Subsection (Q)
(Page 12. Lines 16 to 19.)

This subsection allows the Director of Insurance to enlist the aid of ALDIGA
in matters relating to an impaired or insolvent insurer.

Subsection (r)
(Page 12 Lines 20 to 25.)

This subsection confers standing in court on ALDIGA extending to any
matters concerning the duties of ALDIGA. This enables ALDIGA to protect
its interests and those of the insureds and policyholders in the handling of
an impairment or insolvency proceeding.

Subsection (5)
(Page 12. Line 26 to Page 13, Line 7.)

This subsection provides that a person who receives a benefit from ALDIGA
on a covered policy makes an assignment to ALDIGA to the extent of the
benefits received. It also establishes subrogation rights for ALDIGA. It
provides that ALDIGA's right to assets ~f the insolvent insurer is the same as
any other person entitled to benefits under this Act.

Subsection (©
(Page 13, Line 8 to Page 14, Line 1)

This subsection allows ALDIGA to contract, sue or be sued, borrow money,

employ persons, negotiate, act as a domestic life or disability insurer, take
legal action to avoid payment of improper claims, to join an association of

Page 8
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similar organizations, and perform other acts that are proper or necessary to
implement this Act.

Sec. 21.79.070 Assessment
(Page 14. Line 2 to Page 15, Line 11.)

This Section establishes a post-Insolvency assessment approach as the
funding mechanism for the guaranty function Imposed by this legislation.

Subsection (a)
(Page 14, Lines 2 to 8.)

This subsection establishes the assessment mechanism to fund the purposes
of this Act. Late payments accrue a 10% penalty charge.

Subsection (b)
(Page 14, Lines 9 to 17.)

This subsection provides for two kinds of assessment that will be used by
ALDIGA to pay claims under the Act as well as certain examinations and the
administrative costs of ALDIGA.

Subsection (¢)
(Page 14, Lines 18 to 27.)

This subsection describes how the assessment to fund certain examinations
and the administrative costs of ALDIGA will be made.

Subsection (d)
(Page 14, Line 28 to Page 15, Line 4.)

This subsection describes how the assessment to fund claims under the Act
will be made.

Subsection (e)
(Page 15, Lines 5 to 11.)

This subsection allows ALDIGA to reduce or defer payment of the
assessment If such would endanger the ability of the insurer to meet its

obligations.

Sec. 21.79.080 Plan of Operation
(Page 15, Line 12 to Page 16, Line 20.)

This section requires the adoption of a plan of operation by ALDIGA to
provide for the administration of ALDIGA. This plan would be subject to
review and approval by the Director of Insurance. The National Association
of Insuraiice Commissioners has adopted a model plan of operation which is
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available In the office of the Division of Insurance. It Is anticipated that
ALDIGA, upon passage of this Act would substantially adopt the provisions
contained In the model plan.

Sec. 21.79.090 Powers and Duties of the Director
(Page 16, Line 21 to Page 17, Line 14.)

Subsection (a)
(Page 16. Lines 21 to 24.)

This subsection requires the Director to provide premium data to ALDIGA
on request. This data will be used to confirm that assessments are being
properly paid.

Subsection th)
(Page 16. Line 25 to Page 17, Line 7.)

This subsection allows the Director to take action against an insurer that
fails to comply with the Act, such as failure to pay assessments and failure to
comply with the ALDIGA Plan of Operation.

Subsection (¢)
(Page 17, Lines 8 to 11.)

'rhis subsection provides an appeal mechanism to the Director for actions of
ALDIGA.

Subsection (d)
(Page 17, Lines 12 to 14.)

This subsection requires the liquidator, rehabilltator, or conservator (the
Director of Insurance) to notify interested parties of the effect of this Act.
Other sections in Title 21 tie in with this Act. AS 21.69.530 provides a
response to a situation where a deficiency in capital or assets is found. AS
21.78 contains provisions for the director to seek appointment as receiver
and speaks to rehabilitations and liquidations.

Sec. 21.79.100 Prevention of Insolvencies
(Page 17. Line 15 to Page 19, Line 17.)

This section basically establishes a dialogue between the Director and
ALDIGA. concerning impairment and Insolvency Issues.

Subsection (@)
(Page 17. Lines 15 to 26.)

This subsection requires the Director to notify other states of action taken
against an insurer relating to issues impacted by this Act.
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Subsection (b)
(Page 17, Line 27 to Page 18, Line 3.)

This subsection requires the Director to notify ALDIGA of actions taken by
other states against an insurer relating to issues impacted by this Act.

Subsection (¢)
(Page 18, Lines 4 to 6.)

This subsection requires the Director to notify ALDIGA of companies
suspected of being impaired or insolvent during the course of or following
an examination.

Subsection (d)
(Page 18. Lines 7 to 12.)

This subsection requires the Director to furnish ALDIGA with early warning
data developed by the National Association of Insurance Commissioners used
in detecting problem insurers.

Subsection (e)
(Page 18. Lines 13 to 15))

This subsection allows the Director to seek the advice of ALDIGA concerning
companies seeking to do business in Alaska.

Subsection (®
(Page 18, Lines 16 to 23.)

This subsection requires ALDIGA to report and make recommendations to
the Director concerning companies seeking to do business in Alaska, and
report to the Director information indicating impairment or insolvency of a
member insurer.

Subsection (Q)
(Page 18, Line 24 to Page 19. Line 8.)

This subsection allows ALDIGA to request an examination by the Director of
an insurer. This exam is paid for by ALDIGA. Examination is the principle

tool in determining financial status.

Subsection (h)
(Page 19. Lines 9 to 10.)

This subsection allows ALDIGA to make recommendations to the Director
concerning the detection and prevention of insolvencies.
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Subsection (1)
(Page 19. Lines 11 to 17.)

This subsection requires ALDIGA to make a report at the conclusion of an
insolvency. This report is to discuss the history and cause of the insolvency.
This subsection seeks to find common causes which may be used to detect
future problems with other insurers.

Sec. 21.79.110 Miscellaneous Provisions
(Page 19, Line 18 to Page 21, Line 26.)

Subsection (a)
(Page 19. Lines 18 to 21.)

This subsection provides that assessments under an assessable policy are not
forgiven through the presence of this Act.

Subsection (b)
(Page 19. Line 22 to Page 20, Line 1.

This subsection requires ALDIGA to maintain records of all its negotiations
and actions. ALDIGA should be held publicly accountable for its actions. On
the other hand, effective handling of a rehabilitation or liquidation effort
requires minimum publicity. Thus, such records will be made public only
after the liquidation, rehabilitation or conservation proceeding is
terminated, the impairment or insolvency is terminated or there is a prior

order by the court.

Subsection (¢)
(Page 20, Lines 2 to 17.)

This subsection provides that since ALDIGA has the obligation imposed upon
it to continue coverage for policyholders of insolvent insurers, the assets of
the insolvent insurer ought to be used, to the extent available, for the
purpose of continuing such coverage.

Subsection (d)
(Page 20. Lines 18 to 29.)

This subsection is Intended to prevent the shareholders of an impaired
insurer from sitting back and doing nothing and then reaping the benefit of
funds put up by the ALDIGA. These stockholders should not obtain a more
advantageous position than they would have occupied in the absence of this
Act. The court is empowered by order to modify and distribute the
ownership rights of impaired insurers to establish equity.
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Subsection (e)
(Page 21, Lines 1 to 26.)

This subsection is designed to recapture excessive dividend payments to
affiliates that exercised control over the insolvent insurer. AS 21.22 deals
with much of this issue, however, if dividends are paid under circumstances
that the Insurer should have reasonably known that such payment could
reasonably be expected to affect its ability to perform its contractual
obligations to its policyholders, the holding company and affiliates should be
required to repay such dividends subject to certain reasonable limitations.

See. 21.79.120 Examination of tbe Association, Annual Report
(Page 21, Line 27 to Page 22, Line 4.)

This section enable the Director of Insurance to examine ALDIGA. It also
requires ALDIGA to file an annual report.

Sec. 21.79.130 Tax Exemptions
(Page 22, Lines 5 to 7.)

This section provides that ALDIGA is tax exempt except for real property
taxes. ALDIGA is not a profit making organization, rather, it is a guarantee
mechanism, thus its tax exempt status.

Sec. 21.79.140 Immunity
(Page 22. Lines 8 to 11.)

This section provides ALDIGA with immunity protection while performing
its duties under this Act. Since ALDIGA will be engaged in some very
sensitive issues when performing its duties under this Act, this is needed.

Sec. 21.79.150 Stay of Proceeding, Reopening Default Judgements
(Page 22, Lines 12 to 16.)

This section provides for an automatic stay of 60 days in actions involving
the liquidation, rehabilitation or conservation of an insolvent insurer, which
requires a change in the rules of the court.

Sec. 21.79.900 Definitions
(Page 22. Line 17 to Page 24. Line 2.)

Sec. 21.79.990 Title
(Page 24, Lines 3 to 4.)

Sec 21.79 will be cited as the "Alaska Life and Disability Insurance Guaranty
Association Act."
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SECTION 4
Sec. 21.80.020 Applicability

(Page 24, Lines 5 to 10.)

This amendment expands the existing Alaska Insurance Guaranty
Association (AIGA) to include marine coverage for vessels under 100 feet in
length. Presently no marine coverage is provided under AIGA. It also
clarifies that coverage is extended only for policies written by an admitted
insurer.

SECTION 5

Sec. 21.80.040 Creation of Association
(Page 24, Lines 12 to 26.)

This expansion of the existing Alaska Insurance Guaranty Association (AIGA)

to include marine coverage for vessels under 10C feet in length has been
placed in the "all other insurance” account.

SECTION 6

Sec. 21.80.050(a)
(Page 24, Line 27 to Page 25, Line 7.)

This amendment provides a mechanism for assuring the AIGA board is
always fully staffed.

SECTION 7

Sec. 21.80.060(a)
(Page 25, Line 8 to Page 27, Line 25.)

This amendment clarifies that the obligation of the association commences
with an order from the court when the insolvent insurer or the receiver has
ceased payment of any or all claims.(Page 25. Lines 12 to 16).

This amendment Increases the covered claim amount from $300,000 to
$500,000 (Page 25. Line 21).

Assessments may be deferred if it would endanger the member insurers
ability to meet its contractual obligations (Page 26, Lines 23 to 24).
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It requires that AIGA's servicing facility operate and maintain its principal
office In Alaska unless cost savings can be demonstrated without service

delays (Page 27. Lines 14 to 18).

SECTION 8

Sec. 21.80.070(a)
(Page 27, Line 26 to Page 28, Line 9.)

This amendment removes language that is no longer necessary. Since the
plan does exist and the Director may require revision, it no longer
accomplishes anything.

SECTION 9

Sec. 21.80.080(b)
(Page 28, Line 10 to Page 29, Line 3.)

The level of penalty for failure has been Increased from a minimum of $100
per month to $250 per month (Page 28. Line 26).

This amendment also allows the Director of Insurance to assume AIGA

powers if the court finds that AIGA has failed to act in accordance with
statute, or its plan of operation (Page 28. Line 29 to Page 29. Line 3).

SECTION 10

Sec. 21.80.120 Examination ofAssociation
(Page 29. Lines 4 to 9.)

This amendment requires that the annual report by AIGA be certified.

SECTION 11

Sec. 21.80.140 Recognition ofAssessments in Rates
(Page 29, Lines 10 to 24.)

This Section allows assessments to be reflected in future charges made for
insurance policies. This amendment allows an assessment to be reflected as
a separate charge on the policy. It also allows a rating organization to make
a provision in the rate structure for recovery of assessments by its member
or subscriber insurers. That charge is not taxable.
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SECTION 12

Sec. 21.90.900(24)-(25)
(Page 29, Line 25 to Page 30, Line 5.)

This amendment adds definitions for "impaired"”, "impairment”, "insolvent",
and "Insolvency" to the Title.

SECTION 13

Repealed
(Page 30, Lines 6 to 7.)

AS 21.80.070(d) is repealed. This section relates to allowing the functions
of AIGA to be performed out of state.

AS 21.80.170 is repealed. This section relates to termination of AIGA. If
AIGA is to be disbanded, it would be appropriate to address that issue at the
time it becomes a possibility.

SECTION 14

Rule 62(a) Rules of Civil Procedure
(Page 30, Lines 8 to 11.)

This Section reflects the change made in Sec. 21.79.150 on Page 22. Lines
12 to 16.

SECTION 15

Rule 24(a) Rules of Civil Procedure
(Page 30, Lines 12 to 15.)

This Section reflects the change made in Sec. 21.79.060(r) on Page 12.
Lines 20 to 25.

SECTION 16

Initial Organization of Association
(Page 30. Lines 16 to 24.)

This is a temporary statute since its impact is of short duration. To avoid

problems in initially selecting the board, this section provides for an
organizational meeting to be called by the Director of Insurance. A voting
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process is described. If nc board members are selected within 60 days the
Director may appoint the initial board.

SECTION 17

Effective Date
(Page 30. Line 25.)

This proposal is effective January 1. 1991.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUWM March 15, 1990
SUBJECT: CSSB 259(L&C); go0129sE
T0: Senator Dick Eliason, Chairman

Senate Labor and Commerce Committee

FROM: Pamela Finldy~rrt*An
Assistant Revisor of Statutes

Enclosed is the draft you requested. In addition to changes
to conform the draft to the drafting manual, we have made
the following changes to the bill as introduced by the
governor:

1. In AS 21.79.020(b), "life, disability, annuity, or
supplemental™ was inserted after "direct group".

2. The last three sentences of AS 21.79.050(a), with some
changes, were moved to temporary law (new sec. 17). In the
first sentence of AS 21.79.050(a) "representative of" was
inserted before "member insurers.”

3. In AS 21.79.060(J), the cross reference was changed from
AS 21.79.020(c)(3) to AS 21.79.020(c)(4).

4. AS 21.79.060(m) was rewritten.

5. In AS 21.79.060(0) the reference to a "temporary stay"

was replaced with a reference to "an injunction™. Stay 1is
usually used in connection with a court order, judgment, or
proceeding. The term "injunction”™ includes temporary and
permanent injunctions. Also, we do not understand the last
phrase in this subsection ("in addition to . . . value.")

Is this a power in addition to the right to seek an injunction,
or is it tied to the right to withdraw funds?

6. In AS 21.79.900, the definitions of "director,"”
"impaired,” and "insolvent™ were deleted because the

definitions in AS 21.90.900 will apply to AS 21.79 without a
cross reference.



Senator Dick Eliason
Page 2
March 15, 1990

7. In AS 21.80.080(b)(4), 1 deleted a cross reference to
AS 21.80.065 because that section was deleted.

8. The references to "majority vote™ 1in AS 21.79.100(F),
(g), and (h) were deleted. Boards act by majority vote
unless otherwise provided.

9. A new section 16 was added to note a court rule change.

10. The title was changed to include the added court rule
change and the definitions of terms (in bill sec. 13) that
apply to matters other than guaranty funds.

IT you have any questions, please call me (until March 19)
or Mike Ford (after March 18). You may want to consult with
the AG"s Office about the changes noted above, as well as
the meaning of the last phrase of AS 21.79.060(o), mentioned
in #5 above.

PF :gc
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STEVE COWPER, COVERNOR

DEPARTMENT OF COMMERCE & S)OBOXD
ECONOMIC DEVELOPMENT PUIIIOENEU:’(%/)‘ 'L‘S%“‘ZBQEB]J‘CBCC

DIVISION OF INSURANCE

March 12, 1990

Honorable Richard |. Eliason
Maska State Senate

P.O. Box V

Juneau, AK 99811

Dear Senator Eliason:
Re: B 259, Insurance Guaranty Funds

Enclosed please find proposed amendments to SB 259, relating tc Insur-
ance Guaranty Funds, which are offered for consideration by the Senate
Labor and Commerce Committee. These amendments are the result of
extensive discussions, both internally and with industry representa-
tives, since this bill was heard in your committee on April 14, 1989.

Substantive changes to the bill include:

o changing the life and disability guaranty fund to post
assessment rather than preassessment;

o excluding hospital and medical service organizations from the
provisions of the life and disability guaranty fund;

0 including marine insurance in the account for "all other"
lines of insurance rather than setting it out as a separate
account;

o establishing that a court order is necessary for the director
of insurance to assume the powers of the board of directors
of an insurer upon failure to meet the requirements of the
Insurance Guaranty Association Act; and

0 establishing that a rating organization may make a provision
in its filing of rates to recover an assessment made to the
fund, and that an assessment charge is not considered to be
premium and is not subject to the premium tax.



Honorable Richard [. Eliason -2- March 12, 1990

I will be discussing the proposed amendments with industry representa-
tives this week, and would like to request a hearing on the bill on

Friday, March 23, if that date would be compatible with your committee
schedule. Unfortunately, | have out-of-town commitments earlier that

week and also the week after.

Thank you for your consideration. | would be happy to discuss this
bill with you or your staff at any time.

David Walsh
Director

DW/Iw/mst0067Q
031290a
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Proposed Amendments to SB 259; Inguimc_e Guaranty Funds

New Section

Page 1, line 10, ndd a new section and renumber the following sections
accordingly.

* Sec. 1 AS 21.21.250 is amended by addrn a new subsection to read:

domeitrc Insurer-m vegt In notes or oth&r evidence of
indeb dness of the Alaska Life an Dhsa ity Insurance Guaranty
Assoclation, and the director may consider those notes, and other evidence
of Indebtedness, that are not in default, as admitted assets ofthe insurer.

Section 2
Page 14, line 3 to page 15, line 10. Replace Sec. 21.79.070 with:

Sec. 21.79.070. AS ESSMENTS %t) For the pur 0Se, of(Provrdrng funds
necessary o carr out owers and duties of the a sogiation, the board of
air ctors sha sess t em er Insurers, éeParae or each account, at
H Ime an suc amounés as the board finds nécessary, Assessments

e due not ess than 30 days a ter prior Wrrtten notice’ to the member
|nsurers and shall accrue interest at 10% per year from the date payment Is

due.
(b) There shall be two assessments as follows:

g[) Cla sA assessmegts }s1hall be made for the nPurpose of meetin
ad |n|str ve ega costs and other ex enses and examinations con ucte
f Sec. 2 assessments may be made

n] h he auth o[ as(?
ether or not rela ed toa partrcular |mpa| or insolvent insurer.

221 Class B assessments are post assessme tcharg a and shall.be
e only as necessar?/ to carry out the powers and duties of the assoclation
[

ma
ed or an insolvent insurer.

wrtfw| regard to an impa

() 2] The amouat of any Class A assessment shall be determined Rg
the board and may be made on agro rata r.. nonpro rata asis. T pro rata, t
board may provrde that It b? credited agan { fgture Class B assessments.
nonpro rata assessment shall not excee er member Insurer in any
ne calendar year. The amount of any Class B assessment S aII he aIIocated
ora sessment urposes mong the actounts ursuan toan a oc(jatron or[n
which ma e ase n the pr mrum(f or reserves of %e impaired_ or insolven
Insurer Q other standard deemed by the board as being fair an
reasonable under he circumstances.

22) Class B assessments shall be based on the premrums received
on business in this state by each assessed member insurer or for é)o |creds
confracts covered by each dccount In proportion to the premiums receive

business in this state by all assess member insurers durrnI% the three calendar

years preceding the year in which the insolvency or impairment occurred.

Page 1lof4
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Qn The assocratron may abate or defer rn whole or in par,
assessment of a member Ipsurer if a payment of the aissessment ould
enflan er the ability of th member insurer to fqurI Its cqntractual
ob |[g Jqons he amount eyw ich an assessm nta ainst a member Insurer 1S
ated or deferred may b asses?e agarnstt er member msurers In a
mannerconsrstent with the basis tor assessments set forth in section (c).

Page 21, line 29, between "a" and "financial”; insert certified.

Page 23, lines 7 through 8. _after "Insurer": Delete [OR HOSPITAL OR
IgDICAL SERVICE OR ANIZATIONH [

Page 23, line 9, after "( 7) Insert or subscriber contract provrdn
provrded for in AS 2118 712Q.(a)(2)-(4j or AS 21,87,130(a)(2) an

Page 23, line 17, after "pasis,": Delete [OR],
Page 23, line 18, after "exchange": Delete [] and insert;or.

Pa ZF after line 19, insert a new subparagraph to read: (F) hospital or
medical service organization.

Page 23, line 24, after "amounts": Insert charged for an assessment or any
amounts.

SectiQQ-3:
Page 24, line 14, after "insurance"; Insert written by an admitted insurer.
Page 24, line 16, after "insurance"; Delete [AS IT APPLIES TO] and insert for.

Section 4:
Page 24, line 28, delete the change: "four" is removed and "three" remains.

Pa%e 2% line 3, remove new. lan uagg "(3) The marine insurance account:"
enumber remaining subsection accordingly’

P88e 25, line 4, after "agglres Insert. jncluding coverage on vessels less than
100 feet'long us measured at the water line.

Section 6:
Page 25, line 16, after "association": Delete [SHALL].
Page 25, line 17, before "obligated": Delete [BE] and insert is.

Page 25, ling 19, after "insolvency": Insert by a.cQurt oLcGmpetentjurisdiction
where the Insolvent insurer of receiver ceases to—pay any or ail claims

Lt |_ad.Qp.ti kn gL lioiyidal L.h tered
Frlrjrréjurajp%ar? oﬁceaarrrlgﬁﬂfnngpapré)Y%dHﬁ/ theIO éQtﬂrrLuoa'aerz'SQ 5[9 ving.entere
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Page 26, line, 29, before "considered": Delete [BE] and Insert ig.

Page 26, line 4, before "allocate™: Insert shall.

Page 26, lines 4 through page 27, line 2: Retain language of current statute.
Page 27, line 1, after "part,": Delete [THE] and Insert an.

Page 27, line 2, after "would": Insert "endanger the ability of the member
instirer_to_fUIfilLitg_gcmtractual obligations; P

Page 27, line 10, before "investigate": Insert shall.
Page 27, line 16, before "notify": Insert shall.
Page 27, line 18, before "handle": Insert shall.

r 7, line 21, after "stat " Insert unless the use of a serV|cm% faciligy
oc ted outsi e% tate wou d result |n operating cost savings of at [east 10%
no materla elay in claim payments.

Page 27, line 24, before "reimburse”: Insert shall.

Section 7:
Page 27, line 28 through page 28, line 10: Delete entire section.

Section 9:

Par_ge 29 I|ne d 15 afte r" n". De It BECLARATION OF A STATE
NCY FOLLOWING AFAIL E OF| and Insert a finding bv the

superior court that.
Page 29, line 15, after "directors": Insert has failed.

Section 11:
Page 29, line 27: Delete [SHALL] and Insert may.
Page 29, line 27, after "the": Delete [RATE OF].

Page 29, I|n 8: Delete [ESTABLISHED IN AS 21.80.060(a)(3)] and insert
roade. undent ifg cha pler.

Page 29, line 29: Remove bracket after "insurer."
Page 30, line 1. Remove bracket after "association."

Page 30, ling 5, after "policy". Insert A rating organization ,mny make a
provision in its fllmg of rates to recover an—assessment . underjhls ohaplerjor
it3_mmbecand_s.ub”cnbeo *n”*eLSJ h j~ss.e”s” n A"~ -g £ ™ jioici}nsidgxgd
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SectioQ-L6:
Page 30, lines 25 and 26: Delete Section 16.

Section 17:
Page 30, line 27, after "January 1,". Delete [1990] and Insert 1991.

Page 4 of4
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STATE OF ALASKA BILL VERSION: SB 259

1989 LEGISLATIVE SESSION PUBLISH DATE 4MV89
Revision Date: . Agency Affected: Commerce & Econ. Dev.
Title:  An Act relating to Insurance BRU: Insurance

Guarantee Funds
Sponsor: Rules Components: Operations

Requester.___Governor

EXPENDITURES | REVENUES : (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES ;
TRAVEL I 1 ‘
CONTRACTUAL i

SUPPLIES .
EQUIPMENT 1 |

LAND & STRUCTURES
GRANTS. CLAIMS I
MISCELLANEOUS
TOTAL OPERATING ! 0 u 0 U 0 0

[EnY

CAPITAL 0 0 0 0 o 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of dollars)

GENERAL FUND !
FEDERAL FUNDS 1

OTHER 1 1
TOTAL 0 0 0 1 0

e

POSITIONS:

FULLTIME 0 0 0
PARTTIME _ !
TEMPORARY h i

ANALYSIS: (Attach a separate page if necessary.)

No fiscal impact on the division.

Prepared by: Joan Brown. Administrative Officer Phone: 465-2597
Division: Insurance Date: 3-31 -89

Approved by Commissioner: Larry Merculieff, Phone: 465-2500
Agency: Department of Commerce & Economic Development Date: JI3 M Z

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page £+ of |
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STATE OF ALASKA BILL VERSIONS SB 259 (L&C)
1989 LEGISLATIVE SESSION PUBLISH DATE 3/27/VU

FISCAL NOTE

REQUEST
Revision Date: Agency Affected: Commerce & Econ. Dev.
Title: An Act relating to Insurance BRU: Insurance
Guarantee Funds
Snonsor: Rules Components: Operations

Reauester: Governor

EXPENDITURES IREVENUES : (Thousands of Dollars)

OPERATING FY 89 ! FY 90 FY 91 FY 92 FY 93 FY 94

1
PERSONAL SERVICES 1t .
TRAVEL [
CONTRACTUAL i
SUPPLIES |
EQUIPMENT 1 1

LAND 4 STRUCTURES |

GRANTS. CLAIMS [-

MISCELLANEOUS ™~

TOTAL OPERATING 0 i 0 o 0 0 0

CAPITAL 0 0 0 0 (©) 0

| REVENUE | o 0 0 0 0 0

FUNDING: (Thousands of dollars)

GENERAL FUND
FEDERAL FUNDS ' i

OTHER
TOTAL 0 0 0 0 0 0
POSITIONS:

FULLTIME 0 0 0 0 0 0
PARTTIME 1

TEMPORARY 1
ANALYSIS: (Attach'a separate page if necessary.)

No fiscal impact on the division.

Prepared oy: Joan Brown, Administrative Officer Phone: 465-2597
Division: Insurance Date: 3-31 -89

Approved Oy Commissioner: Larry Mercul Phone: 465-2500
Agency. Department of Commerce & Economic Development  pate:

Distribution (by preoarer):
Legislative Finance
Legislative Sponsor

Changes InyT y ? (1-+Q
have no fiscal impact. This

Reouestor - - -
. fiscal note is appropriate.
Office of Management and Budget - - - -
impacted Agencyoesi Projections of no fiscal impact nage of
would continue through 19J67
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Original sponsor(s): Rules/Governor

IN THE SENATE BY THE LABOR & COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 259 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to 1insurance guaranty funds and to

definitions of "impaired or 1impairment”™ and "insol—
vent or insolvency”™ 1in laws relating to 1insurance;
amending Rules 24(a) and 62(a), Alaska Rules of Civil
Procedure; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.21.250 1is amended by adding a new subsection to
read:

(c) A domestic 1insurer may 1invest in notes or other evidence
indebtedness of the Alaska Life and Disability |Insurance Guaranty
Association established wunder AS 21.79.040, and the director may
consider those notes and other evidence of indebtedness, that are not
in default, as admitted assets of the insurer.

* Sec. 2. AS 21.36 1is amended by adding a new section to read:

Sec. 21.36.035. PROHIBITED ADVERTISEMENTS AND REPRESENTATIONS,
(a) A person may not place before the public an advertisement, an—
nouncement, or statement that uses the existence of the Alaska Life
and Disability Insurance Guaranty Association established under
AS 21.79.040 to sell, solicit, or induce the pablic to purchase any

form of insurance governed by AS 21.79.

(b) A person having a beneficial interest in any form of 1insur

ance governed by AS 21.79 may not represent to a lender or another
person that the insurance or form of insurance has value as collateral

for a loan because the 1insurance 1is covered by the Alaska Life and

-1- CSSB 259(LSC)
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Disability Insurance Guaranty Association. This subsection does not
apply to the Alaska Life and Disability Insurance Guaranty Association
itself, or to an entity that does not sell or solicit insurance.
Sec. 3. AS 21 is amended by adding a new chapter to read:
CHAPTER 79. ALASKA LIFE AND DISABILITY INSURANCE
GUARANTY ASSOCIATION ACT.

Sec. 21.79.010. PURPOSE. The purpose of this chapter is to
provide a mechanism to pay a covered claim under a life 1insurance
policy, disability insurance policy, annuity contract, or supplemental
contract? to protect a policyholder; and to avoid financial loss to a
claimant or policyholder because of the 1impairment or insolvency of a
member insurer issuing the policy or contract.

Sec. 21.79.020. SCOPE. (@ This chapter applies to a policy
and contract specified in (b) of this section and to a person who

(@D except for a nonresidentcertificate holder under a
group policy or contract, 1is the beneficiary, assignee, or payee of a
person described in (2) of this subsection; and
2 is the owner of, or a certificate holder under, the
policy or contract, or, in the case of an unallocated annuity con—
tract, isthe contract holder, and who
(A) is a resident, or
(B) 1is not a resident, if the following conditions are

satisfied:

©O) the insurer that 1issued the policy

tract is domiciled in this state;

(i) the insurer never held a license or ce

cate of authority in the state in hich the person resides;

(i) the state in which the person resides h

association similar to the association created by this
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chapter; and
(iv) the person 1is not eligible for coverage of
the association of the state in which the person resides.

(b) This chapter applies to a person specified in (a) of this
section and to a direct, nongroup life, disability, annuity, and
supplemental policy or contract, to a certificate under a direct group
life, disability, annuity, or supplemental policy or contract, and to
an unallocated annuity contract issued by a member 1insurer, except as
otherwise limited by this chapter.

(c) This chapter does not apply to

(?) that part of a policy or contract that is not guaran-—

teed by the insurer;

(2) that part of the risk borne by the policy or contract

holder;

3) a policy or contract of reinsurance, unless an assump—
tion certificate has been 1issued;
(A) that part of a policy or contract on which the rate of
interest
(A) averaged over the period of four years before the
date on which the association becomes obligated with respect to
the policy or contract, exceeds a race of interest determined by
" subtracting two percentage points from the published monthly
average for chat same four-year period or for a lesser period if
the policy or contract was issued less chan four years before the
association became obligated; and
(B) on and after the date on which the association
becomes obligated with respect to the policy or contract, exceeds
the race of interest determined by subtracting three percentage

points from the most recent published monthly average;
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5) a plan or program of an employer, association, or
similar entity to provide life, disability, or an annuity benefit to
an employee or member, to the extent that the plan or program is self—
funded or uninsured, 1including a benefit payable by the employer,
association, or similar entity under

(A) a multiple employer welfare arrangement as defined
in 26 U.S.C. 414 (Employee Retirement Income Security Act of

1974) ;

(B) a minimum premium group insurance plan;
(C) a stop-loss group insurance plan; or
(D) an administrative services only contract;

(6) that part of a policy or contract that provides adivi—
dend or experience rating credit, or provides that a fee or allowance
be paid to a person, including the policy or contract holder, in
connection with the service to or administration of the policyor
contract; and

(7) a policy or contract 1issued 1in this state by a member
insurer at a time when it was not licensed or did not have a certifi—
cate of authority to issue the policy or contract in this state.

(d) in this section, "published monthly average™ means
monthly average of corporate bond yields aspublished by Moody"s
investor Service, Inc., or its successor, or, if Moody"s corporate
bond yield average-monthly average corporates 1is not published, a
substantially similar average established by regulation adopted by the
director.

Sec. 21.79.025. LIABILITY LIMITS. The benefits for which the
association may become liable may not exceed the lesser of

¢N) the contractual obligations for which the 1insurer 1is

liable or would have been Jliableif it wero not an impaired or

CSSB 259 (L4C) —4-



WORK DRAFT WORK DRAFT WORK DRAFT

insolvent insurer; or

(2) with respect to any one life, regardless of the number
of policies or contracts, and subject to an aggregate of $300,000,

(A) $300,000 1in life insurance death benefits, but not
more than $100,000 in net cash surrender and net cash withdrawal
values for life insurance;

(B) $100,000 1in disability insurance benefits, includ—
ing any net cash withdrawal values;

(©) $100,000 in the present value of annuity benefits,
including net cash surrender and net cash withdrawal values;

(3 with respect to any one contract holder, $5,000,000 in
unallocated annuity contract benefits, 1irrespective of the number of
contracts held by that contract holder.

Sec. 21.79.030. CONSTRUCTION. This chapter shall be liberally
construed to achieve the purposes set out in AS 21.79.010.

Sec. 21.79.040. ASSOCIATION ESTABLISHED. () There s estab—
lished as a nonprofit 1legal entity the Alaska Life and Disability
Insurance Guaranty Association. An insurer that issues an 1insurance
policy described in /S 21.79.020(b) shall be a member of the asso—
ciation as a condition of the insurer®s authority to transact insur—
ance 1in this state. The association shall perform its functions under
a Plan of operation established and approved under AS 21.79.080 and
shall exercise its powers through the Board of Governors established
under AS 21.79.050. For purposes of administration and assessment,
the association shall maintain the following accounts:

(1) the disability insurance account; and

2 the 1life 1insurance, annuity, and unallocated annuity
contract account.

(b) The association 1is under the supervision of the director and
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is subject to the insurance laws of the state. Except as provided in
AS 21.79.110(b), meetings or records of the association may be open to
the public upon majority vote of the Board of Governors of the asso—
ciation.

Sec. 21.79.050. BOARD OF GOVERNORS. (@) The Board of Governors
of the association consists of not less than five nor more than nine
representatives of member insurers. Terms of office for board members
shall be established in the plan of operation submitted under AS 21.-
79.080. Member 1insurers shall select the board members, subject to
the approval of the director. A vacancy on the boardshall be filled
for the unexpired term by a majority vote of the remaining board
members, subject to the approval of the director.

(b) Before the director approves the selection of a board member
or appoints a board member, the director shall consider whether all
member insurers are fairly represented on the board.

(c) A board member is not entitled to compensation by the asso—
ciation. However, a board member may be reimbursed from the assets of
the association for expenses incurred while performing duties as a
member of the board.

Sec. 21.79.060. POWERS AND DUTIES OF THE ASSOCIATION. (€)) If a
domestic insurer becomes impaired, the association may, with the
approval of the director,

(1) guarantee, assume, reinsure, or provide for the guaran—
tee, assumption, or reinsurance of the policies or contracts of the
impaired insurer;

(@) provide money, pledges, notes, guarantees, or other
means that are necessary t:o act under (1) of this subsection and to
assure payment of the contractual obligations of the impaired 1insurer

until those obligations arc guaranteed, reinsured, or assumed; or
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3) loan money to the impaired insurer.
(b) If a member insurer is an impaired insurer, and the insurer
is not paying claims in a timely manner, the association may
(1) take any of the actions specified in (a) of this sec—
tion, or
(2) provide a substitute benefit in lieu of the contractual
obligation of the impaired insurer solely for a

(A) disability claim;

(B) periodic annuity benefit payment;

(C) death benefit;

(D) supplemental benefit; and

(E) cash withdrawal for a policy or contract owner who
petitions under a claim of emergency or hardship under a standard
proposed by the association and approved by the director.

(©) The actions specified in (b) of this section may not be
taken unless
(1) the law of the 1impaired insurer®s state of domicile
provides that until all payments of or on account of a contractual
obligation of the 1impaired 1insurer Dby a guaranty association, along
with all expenses and interest on all payments and expenses, have been
repaid to the guaranty association or a repayment plan by the impaired
insurer has been approved by a guaranty association,

(A)a delinquency proceeding may not be dismissed;

(B) neither the 1impaired insurer nor its assets may be
returned to the control of 1its shareholders or private manage—
ment; and

©) solicitation or acceptance of new business or
restoration of a suspended or revoked license may not be permit—

ted; and
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(2) if the impaired insurer is a
A domestic insurer, the insurer has been placed
under an order of rehabilitation by a superior court 1in this
state; or
(B) foreign or alien 1insurer,
(i) the 1insurer has be-n prohibited from solicit—
ing or accepting new business in this state;
(i) the 1insurer®*s certificate of author
been suspended or revoked in this state; and
(i) a petition for rehabilitation or liqu
has been filed in a court of competent jurisdiction in the
insurer®s state of domicile by the insurance commissioner of
that state.
(d) IT a member 1insurer becomes 1insolvent, the association
shall, with the approval of the director,

(1) guarantee, assume, reinsure, or provide for the guaran—
tee, assumption, or reinsurance of the covered policies of the insol—
vent insurer held by residents;

(2) assure payment to residents of the contractual obliga—
tions of the insolvent insurer;

3) provide money, pledges, notes, guarantees, or other

means necessary to discharge the 1insurer®s duties under this subsec—

O) with respect only to life and disability insurance
policies, provide benefits and coverages required under (e) of this
section.

(e) When proceeding under (b)(2) or (d)(4) of this section, the
association shall, with respect to a life or disability insurance
policy,

CSSB 259 (L&C) -8-



(1) assure payment of benefits, other than terms of conver—
sion and vrenewability, for a premium 1identical to the premium that
would have been payable under a policy of the insolvent 1insurer for
claims 1incurred with respect to

(A) a group policy, not later than the earlier of the
next renewal date under the policy or contract or 45 days, but 1in
no event less than 30 days, after the date on which the associa—
tion becomes obligated with respect to the policy;

B) an individual policy, not later than the earlier
of the next renewal date, 1if any, under the policy or one year,
but in no event less than 30 days, from the date on which the
association becomes obligated with respect to the policy;

(2) make a diligent effort to provide a known 1insurer or a
group policyholder, with respect to a group policy, 30 days notice of
the termination of the benefits provided;

(3) with respect to an individual policy, make available to
each known 1insured, or owner if other than the insured, and with
respect to an individual formerly insured under a group policy who 1is
not eligible for replacement group coverage, substitute coverage on an
individual basis under the provisions of (f) of this section, if the
insured had a right under law or the terminated policy to convert
coverage to 1individual coverage, to continue an individual policy 1in
force until a specified age, or for a specific time during which the
insurer did not have the wunilateral right to make changes in any
provision of the policy or had a right only to make changes in premium
by class.

@) With respect to life and disability insurance policies,
association

¢)) in providing the substitute coverage under (e)(3) of
-9- CSSB 259 (L&C)
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this section, shall either offer to reissue the terminated coverage or
to issue an alternate policy;

) shall offer alternative or reissued policies without
requiring evidence of insurability, and may not provide for any wait—
ing period or exclusion that would not have applied under the termi—
nated policy; and

(3) may reinsure any alternative or reissued policy.

(@ An alternative life or disability policy must,

() if adopted by the association, be subject to the ap-—
proval of the director; the association may adopt alternative policies
of various types for future 1issuance without regard to a particular
impairment or insolvency;

2 contain at Jleast the minimum statutory provisions
required 1in this state and provide benefits that may not be unrea-—
sonable in relation to the premium charged; the association shall set
the premium under a table of rates that it shall adopt; the premium
must reflect the amount of 1insurance to be provided and the age and
class of risk of each 1insured, but may not reflect changes 1in the
health of the insured after the original policy was last underwritten;

3) if issued by the association, provide coverage of a
type similar to that of the policy issued by the impaired or insolvent
insurer, as determined by the association.

) IT the association elects to reissue terminated coverage at
a premium rate different from that charged under the terminated poli—
cy, the premium shall be set by the association according to the
amount of 1insurance provided, the age and class of risk, and is sub-—
ject to the approval of the director or by a court of competent juris—
diction.

(i) The association™s obligations with respect to coverage under
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a policy of an impaired or insolvent insurer or under any reissue or

2 alternative policy cease on the date the coverage or policy 1iIs re—
3 placed by another similar policy by the policyholder, the insured, or
4 the association.

5 a) When proceeding under (b)(2) or (@) of this section with
6 respect to a policy or contract carrying guaranteed minimum interest
! rates, the association shall assure the payment or crediting of a rate
8 of interest consistent with 21.79.020(c)(4).

9 &) Nonpayment of a premium within 31 days after the date re—
10 quired under the terms of a guaranteed, assumed, alternative or reis—
11 sued policy or contract or substitute coverage termirates the obliga—
12 tions of the association under the policy or coverage except with
13 respect to the claims incurred or the net cash surrender value that
14 may be due under the provisions of this chapter.

5 €)) A premium due for coverage after entry of an order of Ii
16 uidation of an insolvent 1insurer belongs to and 1is payable at the
= direction of the association, and the association 1is liable for un-—
181 earned premiums due to a policy or contract owner arising after the
Zl entry of the order.

20 (m) The protection provided by this chapter does not apply if
A guaranty protection 1is provided to residents of this state by the laws
ﬂl of another state or jurisdiction that is the domicile of the impaired
3 or insolvent insurer.

2 (n) In carrying out 1its duties under (), (¢), and (d) of this
2 section, the association may 1impose a permanent policy or contract
2 lien under a guarantee, assumption, or reinsurance agreement, if the
27I policy or contract lien 1is approved by a court, and the court finds
28} that

)

(1) the amount that may be assessed under this chapter 1is
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less than the amount needed to assure full and prompt performance of
the insolvent insurer®s contractual obligations; or

(@) the economic or financial condition that affects
insurers 1is sufficiently adverse that the imposition of a policy or
contract lien is in the public interest.

(o) Before taking action under (b) - (e) of this section,
association may request the superior court to 1iImpose an injunction
against the payment of a cash value and policy loan, or the exercise
of another right to withdraw funds held in connection with a policy or
contract, 1in addition to a contractual provision for deferral of a
cash or policy loan value.

(9)) If the association fails to take action under (b) - (e) of
this section within a reasonable period of time after a member insurer
becomes insolvent, the director shall assume the powers of the asso—
ciation under (b) - (e) of this section.

(@ If requested by the director, the association may assist and
advise the director concerning rehabilitation, payment of claims,
continuance of coverage, or the performance of other contractual
obligations of an impaired or insolvent insurer.

(r) The association is entitled to appear in a court proceeding
in the state involving an impaired or insolvent insurer. The standing
conferred by this subsection extends to all matters germane to the
powers and duties of the association, 1including proposals to reinsure
or guarantee a covered policy of the impaired or insolvent insurer and
the determination of a covered policy and a contractual obligation.

(s) A person who receives benefits under this chapter 1is con—
sidered to have assigned the rights under the covered policy to the
association to the extent of the benefits received under this chapter.

The association may require an assignment to the association of those

CSSB 259 (L&C) ~12-



WORK DRAFT WORK DRAFT WORK DRAFT

1 rights by the payees, policy or contract owner, beneficiary, insured,
: orannuitantbefore a person receives the rights or benefits conferred
3 by this chapter. The association 1is subrogated to these rights
4 against the assets of an insolvent 1insurer. The priority of the
° association®s subrogation right to the assets of the insolvent insurer
6 Is the same as the priority of the person entitled to benefits under
! this chapter.
R (t) The association may
) (1) enter into contracts that are necessary or proper to
10 carry out the provisions of this chapter;
H (2) sue or be sued,and take legal action necessary or
2 proper for recovery of an unpaid assessment under AS 21.79.070;
13 ) borrowmoney to carry out the purposes of this chapter;
s ()] employ or retain those persons necessary to handle the
B financial transactions of the association and other functions under
16 this chapter;
i o) negotiate and contract with a liquidator, rehabil-
18 itator, conservator, or ancillary receiver to carry out the powers and
= duties of the association;
20 (6) exercise, for the purposes of this chapter and to the
o extent approved by the director, the powers of a domestic life or
22| disability 1insurer; however, the association maynot 1issue insurance
23i policies or annuity contracts ocher chan chose issued to perform the
o contractual obligations of an impaired or insolvent insurer;
= (7) take legal action to prevent -hepayment of improper
e claims;
27" . . .

| (8 join an organization of one or more ocher state asso—
o ciations with similar purposes; and
29

(9 perform all ocher acts necessary or proper to implement
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1 this chapter.
2 Sec. 21.79.070.  ASSESSMENTS. (a) For the purpose of providing
3 funds necessary to carry outthe powers and duties of the association,
4 the Board of Governorsshall assess the member insurers, separately
g for each account, at a time and for an amount that the board finds
b necessary. Assessments are due not less than 30 days after prior
! written notice to the member insurers and accrue interest at 10 per—
8 cent a year from the date payment is due.
) (b) There shall be two assessments as follows:
10 (1) class A assessments shall be made for the purpose of
i meeting administrative and legal costs and other expenses and examina—
L tions conducted under the authority of AS 21.79.060; class A assess—
13 ments may be made whether or not related to a particular 1impaired or
1 insolvent insurer;
B (2) class B assessments are post assessment charges and
16 shall be made only as necessary to carryout the powers and duties of
7 the association with regard to an impaired or an insolvent insurer.
18 (c) The amount of a class A assessment shall be determined by
19!l the board and may be made on a pro rata or nonpro rata basis. If a
2] pro rata assessment is made, the board may provide that it be credited
21 against future class B assessments.A nonpro rata assessment may not
22 exc%ed $250 per member insurer in a calendar year. The amount of a
23] class B assessment shall be allocated for assessment purposes among
2 the accounts under an allocation formula that may be based on the
2 premiums or reserves of the 1impaired or insolvent 1insurer or by
» another standard determined by the ooard as being fair ano reasonable
under the circumstances.
8 (d) Class B assessments shall be based on the premiums received
29

on business in this state by each assessed member insurer or for
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policies or contracts coveredby each account 1in proportion to the
premiums received on business inthis state by all assessed memt
insurers during the three calendar years preceding the year in which
the insolvency or impairment occurred.

e The association may abate or defer, in whole or in part,
assessment of a member insurer iIf a payment of the assessment would
endanger the ability of the member insurer to fulfill 1ts contractual
obligations. The amount by which an assessment against a member
insurer is abated or deferred may be assessed against the other member
insurers in a manner consistent with the basis for assessments set
forth in (¢) of this section.

Sec. 21.79.080. PLAN OF OPERATION. (@ The association shall
submit to the director a plan of operation and any amendments to
assure the fair, reasonable, and equitable administration of the
association. The plan of operation and any amendments take effect on
the written approval of the plan by the director.

() Notwithstanding (@ of  thissection, 1if the association
fails to submit a plan of operation acceptable to the director by
July 1, 1991, or i1f at a later time the association fails to submit
suitable amendments to the plan, the director shall, after notice and
hearing, adopt regulations to implement this chapter. These regula—
tions remain in effect until amended or repealed by the director or
superseded by a plan submitted by the association that 1is approved by
the director.

(© A member insurer shall comply with the plan of operation.
The plan of operation must

(1) establish procedures for handling assets of the asso—
ciation;
(2 establish the amount and method of reimbursing members
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of the board under AS 21.79.050(c);

(3 establish regular places and times for meetings of the
board in the state;

(4 establish procedures for keeping records of all finan—
cialtransactions of the association, 1ts agents, and the board;

(5) establish terms of office for members of the board, and
establish procedures for the selection of the members of the board and
for the director®s approval of the members selected;

(6) establish additional procedures for assessments under
AS 21.79.070; and

(7) contain additional provisions necessary or proper for
the association to exercise i1ts powers and duties.

(d The plan of operation may delegate the powers and duties of
the association, other than those under AS 21.79.060(t)(3) and 21.79.-
070, to a corporation or other organization performing functions
similar to those of the association, or its equivalent, in two or more
states. The association shall reimburse the corporation or orga—
nization for a payment made for the association and for performing a
function of the association. A delegation under this subsection takes
effect only with the approval of the board and the director.

Sec. 21.79.090. POWERS AND DUTIES OF THE DIRECTOR. (@ Upon
request of the board, the director shall provide the association with

a statement of the premiums iIn the appropriate states for each member

insurer.

(b) The director may
(@) after notice and hearing as provided in AS 21.0

21.06.230, suspend or revoke the certificate of authority to transact
insurance 1In this state of a member 1insurer that fails to pay an

assessment when due or fails to comply with the plan of operation;

CSSB 259 (L&C) -16-



WORK DRAFT WORK DRAFT WORK DRAFT

1 (@ levy a penalty on a member insurer that fails to comply
2 with the plan of operation? or

3 (3 levy a penalty on a member insurer that fails to pay an
4 assessment when due; if the unpaid assessment 1ismore than $2,000, the
5 penalty may not exceed five percent of the unpaid assessment per month
6 or be less than $100 per month; if the unpaid assessment is $2,000 or
7 less, the penalty is $100 per month.

8 (© An action of the board or the association may be appealed to
) the director by a member insurer i1f the appeal is taken within 30 days
10 after the date the notice of the action 1is mailed. Final action or
n order of the director may be reviewed by the superior court.

12 @ The liquidator, rehabilitator, or conservator of an impair
13 insurer may notify all interested persons of the effect of this chap—
14 ter.

Ly Sec. 21.79.100. PREVENTION OF INSOLVENCIES. (d) The director
16 shall notify, by mail, the commissioner, director, or superintendent
1 of insurance of the other states, territories of the United States,
18 and the District of Columbia, within 30 days after the date on which
19n the following actions are taken against a member insurer;
20 (D) revocation of a license;
2 (2 suspension of a license; or
2 ) 3 a formal order that a member 1insurer restrict its

23 premium writing, obtain additional contributions to surplus, withdraw

24 - . . .
from the state, reinsure all or any part of its business, or increase

ol capital, surplus, or any other account for the security of policy—

2 .
6 holders or creditors.

27 _ ] ]
(9)) The director shall report to the board i1f an action set oL

28 . . . ] ] ]
in (@ of this section is taken or a report 1s received from a state

29 i .. . .
insurance regulator chat siin“ar action has been taken iIn another
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state. The report to the board must contain all significant details
of the action taken or the report received from another 1iInsurance
regulator.

(c) The director shall report to the board i1f there 1s reason—
able cause to believe, during or after an examination of a member
insurer, that the company may be impaired or insolvent.

(d) The director shall furnish the board with the NAIC Insurance
Regulatory Information System (IRIS) ratios and a listing of companies
not included in the ratios developed by the NAIC, and the board may
use that information to carry out 1its duties and responsibilities
under this section. The information shall be kept confidential by the
board until 1t i1s made public by the director.

(e) The director may seek the board®"s advice and recommendations
concerning the financial condition of member insurers and insurers who
apply for admission to transact insurance business in the state.

(f) The board shall

(1) make reports and recommendations to the director relat—
ing to the solvency, liquidation, rehabilitation, or conservation of a
member insurer or the solvency of insurers who apply to transact
insurance businessin the state; the director and the board shall keep
the reports and recommendations confidential;

) notify thedirector of any information that indicates
that a member insurer maybe impaired or insolvent.

(@ The board mayrequest the director toexamine a member
insurer that: the board believesmay be an impaired or 1insolvent in—
surer. Within 30 da>s after receipt of the request, the director
shall begin the examination. The examination may beconducted as a
NAIC examination or may be conducted by persons the director desig—
nates. The cost of examination shall be paid by the association, and
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