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alternate payee as soon as a member Is both vested and old enough 
to take early retirement, regardless of whether the member has 
terminated employment or choose9 to take early retirement. U n­
like the federal definition, the PERS and TRS definition does not 
allow payment of benefits to an alternate payee before the member 
begins to receive a benefit. There is no sy ',em in place to al­
low either PERS or TRS "to apply the federal QDRO requirements.

»
We characterize this second problem as a "potential" 

problem because we believe that, despite the language of the 
bill, the better argument is that the federal definition of QDRO 
w o uld not be applicable to PERS and TRS. Thi3 is so because 26 
U.S.C, 414(p)(9) provides that the federal definition does not 
apply to any plan to which 26 U.S.C. 401(a) (13) doe3 not apply.
26 U.S.C. 4 0 1 (a)(13) does not apply to governmental plans, such 
as PERS, TRS, and municipal plans. Thus, under federal law, the 
federal definition of "QDRO, by its own terms, does not apply t;OF­
FERS and TRS or the other governmental plans. Moreover, chi's 
proposed state statute says, in subsec. (c), that the exemptions 
in (a) "do not prevent" payment under a federally defined QDRO. 
Payment under such an order is not required by the proposed stat­
ute. In other words, if a creditor (spouse) nas a domestic rela­
tions order that is a qualified or.~ under the federal definition, 
then the exemptions in proposed AS 09.38.017(a) do not bar the 
creditor from reaching the pension money. But some other statute 
might do so —  e *g*, our PERS and TRS statutes. This raises 
questions as to what right a person has to enforce a QDRO against 
a governmental plan other than PERS or TRS if the exemption is 
enacted.

The bill states a conclusive presumption that a retire­
ment plan that is exempt from claims under the bill is a spend­
thrift trust. Proposed AS 09.38.017(d). We seriously doubt that 
this provision provides a bankruptcy debtor with any additional 
protection. If the debtor chooses state law exemptions, the pr o­
visions of the bill already exempt the debtor’s interests in or 
payments from the specified retirement plans. If the debtor 
chooses federal Bankruptcy Code exemptions, it is unlikely that a 
bankruptcy court would give any credence to this presumption in 
considering whether a plan that Is clearly not a spendthrift 
trust is excludable from the bankruptcy estate under 11 U.S.C. 
'̂>1 (c)(2). (PERS and TRS would not appear to qualify as spend­
thrift trusts, since, although access to their benefits is, by 
statute, Jtrictly controlled, the portion of the trust money that 
is the e m p l o y e e ’s contribution account may be obtained by the
employee upon termination of employment before eligibility for 
retirement benefits.)
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The provisions of the bill that were added in the c o m­
mittee substitute amend the dollar amounts of the value of e x e m p­
tions which may be claimed under the Alaska Exemptions Act. The 
statutory amounts were doubled. However, the practical effect Is 
less than double because, as required by statute, the amounts had  
already been adjusted up by regulation, approximately 10 percent, 
in accordance with the consumer price index, (These amounts ma y  
be adjusted upward again by the Department of Labor by operation 
of AS 0 9 . 3 8 . 1 1 5 ,  which provides for such changes each 
even-numbered year.) There are no obvious legal problems w i t h  
these portions of the bill.

There is a significant policy decision to be made, h o w­
ever, with regard to approving the increases. The effect of the 
increases will be to allow debtors to keep more of their property 
while restricting the property available to nonsecured or 
undersecured creditors trying to recover on loans in default. In 
approving loans, seme creditors may have counted on the a v a i l­
ability of property or income that would be exempt under this 
bill.

It is very difficult to predict what economic effect 
will result if this bill becomes law, Some suggest that greater 
exemption amounts will encourage more creditor negotiations w i t h  
debtors and thus reduce bankruptcy filings. Some suggest that 
debtors will be m o r e  encouragea to file bankruptcy because they 
will be able to keep more property. Another possibility is that 
increased exemptions will decrease the availability of credit.

It is w o r t h  noting that the Alaska Exemptions Act was 
based on the Uniform Exemptions Act, promulgate by the National 
Conference of Commissioners on Uniform State Laws (NCCUSL). 
Alaska is the only state to date that has enacted the uniform  
Act, and Alaska enacted exemptions in higher amounts than w e r e 
proposed in the uniform. Act. We spoke th John McCabe, legal 
director for the NCCUSL., He Informs us that there is no co n s i s­
tent answer on how any state has approached the exemption s i tua­
tion. For instance, several states exempt the homestead c o m­
pletely, but differ In the definition of the "homestead.'’

Mr. McCabe reported that Texa9 Is noted for having the 
most liberal homestead provision. The definition requires that 
Che debtor live on the property and then includes all property to 
the outer boundaries. Thus, a debtor could be In bankruptcy, 
have an urban home worth hundred*3 of thousands of dollars sitting 
on millions of dollars worth of oil and che entire property would 
be exempt from creditors. Mr. McCabe reported that the Texas 
homestead provision has been criticized as being an imposition on
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the credit system and unfairly restrictive for creditors.

When drafting the Uniform Exemptions Act, the drafters 
first determined what kinds of property should be reasonably in­
cluded. Next, the drafters tried to ascertain reasonable values 
that would fairly serve the debtor'o interests and not unfairly 
limit creditors, Mr. McCabe stated that the purpose of an exemp­
tions Act is to preserve some assets for the debtor to make a 
fresh start without making the exemptions so great as to abuse 
the credit system. He felt that the actual amounts were derived 
by almost an intuitive consideration of what was fair and reason­
able.

We note that only the new exemption of interests in 
retirement plans does not apply to assets of a bankruptcy estate 
in a bankruptcy proceeding filed before the effective date of the 
bill. Section 11 of the bill. Apparently, the legislature in­
tended the increased exemptions added by the committee substitute 
to apply to pending bankruptcy proceedings.

We make no recommendation as to the resolution of the 
policy issue raised by the increased exemption amounts, but only 
bring the issue to your attention. Although there are no obvious 
legal problems with adopting the increased exemption amounts, the 
legal problems identified concerning the retirement plan exemp­
tion and the significant policy questions raised by the increased 
exemptions warrant serious consideration of veto. A veto would 
allow a bill to be drafted during the interim that would clarify 
the effects on the state's retirement systems and also allow more 
studied consideration of the policy issues, We would be happy co 
assist in drafting an appropriate veto message, if you wish.

Grace Berg Schaible 
Attorney General

GBS iV BR :J J :pj g
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G re g  O c z k u s  Law O f f ic e s
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A n ch o ra g e , A laska 99501 
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Juneau, A K  99811

Mr. A n d y  Hemenway 
c/o M a x  Gruenberg 
Box V

April 5, 1990

RE:

Dear' Mr. Hemenway:

Enclosed please find the following information: A  private
pension plan article b y  Thomas J. Yeibich, a copy of the case of 
M a c k e y  vs. Lanier Collection Agency 108 S.Ct. 2182, an Attorney 
G eneral's opinion letter dated June 6, 1988 and a copy of
As9.38.017.

In 1988 the legislature adopted AS9.38.017 which provided for 
exemption of a persons' retirement plan interest and payments 
thereunder. Previously the only state exemption for retirement 
programs was for the PERS or other public sector plans.

Enclosed please find an excellent analysis of the impact of 
Mac k e y  on private pension plans in conjunction with the exemption 
p r o v i d e d  und e r  AS9.38.017. It is very probable that the only 
port i o n  of AS9.38.017 which remains viable and constitutional is 
an individual's IRA which qualifies under 28 USC 408. Otherwise, 
3ll of the definitions in A S 9 . 3 8 . 0 1 7 ( e ) (3) fall under the 
substantive terms of ERISA. This would m e a n  that plans which are 
q u a lified under 26 USC 401(a), 403(a), 403(b) and 409 are within 
ERISA. Any and all state action relating to ERISA Plans is 
p r e empted un d e r  the M a c k e y .

You h a v e  advised me of Senate Bill 568 as an attempt to force 
cash distributions out of retirement plans which would otherwise 
be exempt. It would appear to me that the first step in address­
ing any qualified domestic relational order issue with respect to 
the statute would be to repair the statute so that it is not in 
conflict with the Mackey decision. I do not believe that 
A S 9.38.017 will pass constitutional scruitiny at this time.

Please give me a call after you have an opportunity to read this.

Sincerely

MGO/eb EB26



PRIVATE PENSION PLANS EXEMPT OR EXCLUDED? - MAYBE!

By: Thomas J. Yerblch

1. Exemption

Chapter 135, SLA 1988 added new AS § 09.38.017 exempting from claims of an Individual's credi­
tors the interest of the individual in and the money or other assets payable to the individual from
a retirement plan. As defined in AS § 09.38.017(e)(3) a retirement plan is one which is qualified 
under §§ 401(a) [qualified pension, profit-sharing and stock bonus plans], 403(b) [certain qualified 
annuities provided by charitable and educational institutions], 408 [individual retirement ac­
counts], and 409 [tax credit employee stock ownership plans] of the Internal Revenue Code. Barely 
•had the ink dried on the Governor's signature on chapter 135, SLA 1988 when the U.S. Supreme Court 
effectively, for the the most part, invalidated it.

The problem arises as a result of § 514(a) of the Employee Retirement Income Security Act of 
1974 ("ERISA") which provides, in relevant prrt, that "the provisions of this title and title IV 
shall supercede any and all State laws Insofar as they may now or hereafter relate to any employee 
benefit plan described in section 4(a) and not exempt under section 4(b)." ERISA § 4(a) extends
ERISA coverage to all employee benefit plans established or maintained by cither an employer or
employee organization.

Mackey v. Lanier Collections Agency S Servlc; [486 U.S. __ , 108 S.Ct. 2102, 100 L.Ed.2d 836]
decided June 17, 19B8, invalidated a Georgia st?tute exempting from garnishment employee benefit 
programs holding: (1) state laws specifically des'.gned to affect employee benefit plans are pre-emp­
ted by ERISA § 514(a); and (2) pre-emption extends to those laws which are consistent with ERISA's 
substantive requirements [108 S.Ct. at 2185]. The holding and result in Mackey are applicable to AS 
§ 09.a8.017. That is, to the extent AS § 09.38.017 "makes reference to ERISA plans" it is a statute 
within the meaning of § 514(a). That AS § 09.38.017, at least in part, makes specific reference to 
ERISA plains is plainly and patently clear. By reference to retirement plans "qualified" under §§ 
401, 403, and 409 of the Internal Revenue Code ("IRC"), AS § 09.3B.017 is referring specifically to 
ERISA covered plans because those sections are contained in ERISA Title II and also fall within the 
ERISA § 4(a) description. This was the approach Initially taken (correctly, in the opinion of this 
author) in In re Komet, 93 B.R. 498 (Bkrtcy.K.D.Tex. 1988) [opinion withdrawn and rehearing granted] 
and In re Dyke. 99 B.R. 343 (Bkrtcy.S.D.Tex. 1989) in invalidating a Texas exemption statute 
substantially similar to AS § 09.38.017. Under this interpretation, ERISA § 514(a) - Mackey 
pre-empts AS § 09.38.017 to the extent it applies to retirement plans qualified under IRC §§ 401, 
403 and 409. [Note that public pension plans, exempt under AS §§ 09.38.015(b), 14.25.200 and 
39.35.500, remain unaffected as ERISA § 4(b)(1) excludes such plans from coverage under ERISA.]

On the other hand, the Chief Bankruptcy Judge of the Western District of Texas has held that 
ERISA § 514 (a) - Mackey does not pre-empt the Texas exemption statute [In re Volpe, 1989 Bankr. 
LEXIS 739 (decided 4/28"/89)]. The Volpe opinion is quite lengthy, and to fully analyze it would 
require nearly as many pages as the opinion itself consumes. However, an abbreviated critical 
analysis is in order.

It is very evident that the court in Volpe, in narrowly construing the inqact of Mackey, in 
reality disagrees with Hackey's result and the breadth. Unfortunately for debtors, Volpe is at odds 
with the clear and unmistakable language of Mackey that ”[t]he state statute s express reference to 
ERISA plans suffices to bring it within the federal law's pre-emptive reach," making Volpe somewhat 
dubious authority. This is particularly true in light of the broader view of the pre-emptive impact 
of ERISA § 514(a) taken by the Ninth Circuit [E.g., Franchise Tax Board of Calif, v. Construction 
Laborers Vacation Trust for So. Calif., 679 F.2d 1307 (9th Cir. 1982) rev'd on other grounds 463 
U.S. T) 103 S.Ct. 2841, 77 L.Ed2d 420 (1963); Russell v. Massachusetts Mutual Life Insurance Co., 
722 F.2d 482 (9th Cir. 1983) rev'd on other grounds 473 U.S. 134, 105 S.Ct. 3085, 87 L. did 96 (1985) 
Scott v. Gulf Oil Corp., 754 F.2d 1499 (9th Cir. 1985); Hlslc v. Building Service Employees Health & 
Welfare Trust, 789 F.2d 1374 (9th Cir. 1986)]. A careful reading of those decisions Indicates the 
Ninth Circuit would most likely not adopt the Volpe narrov construction.

Furthermore, Volpe overlooks the clear impact of invalidating the Georgia antlgamlshaent 
statute. First, any distinction between an antlgamishment statute and an exemption statute is one 
one without a difference - both serve the goal of protecting assets from the claims of creditors. 
Second, adopting as correct the Volpe distinction between "plans" and "benefits" (which is difficult 
Inasmuch as benefits are an Integral part of a pension plan), it does not necessarily follow, as 
Volpe holds, that state exemption of pension plan benefits is not pre-empted. The case for pre-emp­
tion of state statutes protective of pension plans is even stronger than that for welfare plans in 
that Congress in ERISA [§ 206(d)(1)] expressly addressed the question of protection to be accorded 
pension plan benefits; thus, having spoken on the subject, effectively foreclosed state law applica­
tion in the sane area. Finally, it is evident that applying the Volpe rationale, substituting the 
Georgia antigarnlshment statute for the Texas exemption statute, the conclusion would be opposite to 
that reached in Mackey. This simply cannot be.



I

But what about Individual Fetliement Accounts or Individual Retirement Annuities ("IRA") under 
IRC § 408? AS § 09.38.017 also exempts IRAs. An IRA is established and maintained by the Individu­
al, not by the employer or an employee organization; therefore, IRAs [not falling within the ERISA 
§4 (a) description] are not covered by ERISA and ERISA § 514(a) does not pre-empt that part of AS $ 
09.38.017, unless the court should determine that the law Is not severable. [This author, having 
enough on bis plate for the moment, will leave severability to others.) The Initial Komet decision 
took the position (by way of dicta referring to "ERISA-qualified Individual retirement accounts") 
that exemption of IRAs was also pre-empted; this author respectfully disagrees with the court on 
this point because, as noted, IRAs axe not covered by ERISA. However, some IRAs are maintained 
and/or partially funded by employer contributions. If an IRA involves employer participation, 
Lab.Reg. § 2510.3-2(d) should be examined to determine ERISA coverage. Also, the Issue is not as 
clear with respect to IRC S <08(k) Simplified Employee Pensions. These are excluded fro*.ERISA 
coverage by regulation If certain conditions enumerated therein are met [Lab.Reg. 5 2520.104-^6].

Where does this leave Alaskans with respect to exemption of private retirement plans? If a 
debtor elects to use the Federal exemptions, § 522(d)(10)(E) of the Bankruptcy Code ("BC") exempts 
such plans to the extent "reasonably necessary for the support of the debtor and any dependant of 
the debtor." If a debtor eb'.'Cts to use the state law exemptions alternative under BC § 522(b)(2), 
an IRC § 408 qualified IRA Is probably exempt under AS § 09.38.017 but IRC §§ 401, 403, and 409 
qualified plans are not exempt under either the pre-empted AS § 09.38.017 or under other Federal law 
pursuant to BC § 522(b)(2)(A) [In re Daniel 771 F.2d 1352 (9th Cir. 1985) cert. den. 475 O.S. 1016, 
106 S.Ct. 1199, 89 L.Ed.2d 313 (1986)] .

II. Excludability

In the bankruptcy context, a more complex question Is presented by the issue of whether or not 
a qualified retirement plan is excluded from the estate of a bankrupt as a "spendthrift trust," 
under BC § 541(c)(2). Conventional wisdom has been that BC § 541(c)(2) does not exclude pension 
plans despite the ERISA § 206(d)(1) requirement that qualified pension plans include a provision 
restricting alienation or assignment of benefits [See In re Daniel, supra, 771 F.2d at 1360]. Upon 
what may be euphemistically referred to as "more mature reflection," this author has concluded that 
"It alr’t necessarily so." [A caveat is In order: if the following appears somewhat convoluted, 
circular and confusing It Is only because It probably is. The state of the law In this area is 
somewhat convoluted, circular and confusing as is often the case when multiple Congressional acts 
having differing public policy considerations apply to a particular issue. Those who have delved 
Into qualified pension plans and foolhardily made an excursion into the realm of ERISA and its 
regulations (Labor and Treasury) with their often-tlmes confusing and occasionally contradictory 
provisions can only too well attest to this point.]

The Ninth circuit In Daniel specifically held [771 F.2d at 1360] that:

n[T]his Court holds that the phrase 'applicable non-bankruptcy law1 In 11 USC § 541(c)(2) was 
Intended to be a narrow reference to state 'spendthrift trust' law and not a broad reference to 
all other laws, including ERISA and the IRC which prohibit alienation. Therefore, the ERISA 
and IRC anti-alienation provisions in debtor's pension and profit-sharing plan does not create 
a Federal non-bankruptcy exclusion under 11 USC § 541(c)(2)." (Qnphasis by the court).

The Ninth Circuit Bankruptcy Appellate Panel has held that Mackey did not undermine Daniel and
BC § 541(c) (2) may, therefore, be applied [In re Kaplan, 97 B.R. 572, 576 (BAP9 1989)]. Thus, the
precise issue of whether or not an ERISA covered pension plan is a spendthrift trust excluded under 
BC § 541(c)(2) must be determined by reference to the law of Alaska. Unfortunately, there is a 
paucity of either Alaska decisional or statutory law on the subject. Before one leaps with great
exuberance and joy on the language contained In AS S 09.38.017(d) conclusively presuming retirement
plans to be 'spendthrift trusts, consider that that provision (specifically applicable to ERISA 
covered plans) , as well as the exemption of ERISA covered retirement plans, may be pre-empted by 
ERISA § 514(a) - Mackey.

One may ask where are we going if ERISA § 514(a) - Mackey pre-empts application of state law to 
IRIS-, pension plans and Daniel denies the existence of a Federal law exclusion under either BC § 
522(.;) (2) (A) or BC § 541 (c) (2j"T Fortunately, part III of the Mackey decision, sanctioning applica­
tion of general state law where it does not conflict with a specific provision of ERISA, left a 
loop-hole through which we may squeeze.

He start our analysis with Daniel and the three Court of Appeals decisions it followed: Matter 
of Goff 706 F2d 574 (5th Cir. 1983), In re Graham 726 F2d 1268 (8th Cir. 1984) and In re Llchstrahl 
750 F2d 1468 (11th Cir. 1985). All four decisions, applying state law to determine that the pension 
plan before the court was not a spendthrift trust, held that BC h 541(c)(2) did not exclude the 
ERISA covered pension plan from the bankruptcy estate. All applied the generally accepted principle 
of trust law that a settlor may not create a spendthrift trust in the settlor's own favor [See 
generally Bogert, Trusts § 40 (6th ed. 1987); Boiert, Trusts and Trustees S223 (2d ed.Rev. 1979); 
IIA Fratcher, Scott on Trusts § 156 (4th ed. 1987); Restatement Id, Trusts § 156]. Goff involved a
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Keough self-employed pension plan while Graham, Llchstrahl and Daniel Involved pension and profit 
sharing plans established by a professional corporation of which the debtor was the- (1) sole share­
holder, (2) trustee and (3) principal beneflc.'ary. Llchstrahl analyzed and applied Florida law to 
determine f it it was the equivalent of a settlor creating a spendthrift trust in the settlor's 
favor (disregarding the corporate form because of the broad control debtor had) while Graham and 
Daniel implicitly determined similar pension plans were not spendthrift trusts under lova and 
California law, respectively. Similar facts would most likely produce the same results applying 
Alaska law, whether Alaska adheres to Bogert, Scott or the Restatement.

He now turn to the average employee who neither controls the employer-settlor nor is a trustee 
under the plan. Is such a plan excluded under BC S 541(c)(2)? Under Dan lei yes, provided thr plan 
is an enforceable spendthrift trust under Alaska law [See In re Hest, 6l B.R. 22 (BAP9 1987)]. Un­
fortunately, neither Alaska decisional nor statutory law (except the ill-fated AS § 09.38.017(d)] 
illuminates this issue. It may even be questionable whether spendthrift trusts are recognized at 
all in Alaska. AS §§ 06.05.180 and 06.25.140 refer to spendthrift trusts In relation to the duties 
of a trustee; however, neither defines or otherwise explicates on what is a spendthrift trust under 
Alaska law, nor is there any reported decision on the question. These sections, with AS § 09.30.- 
017(d), are, however, indicative that Alaska recognizes the general validity of spendthrift trusts, 
following the majority rule in tbe United States rather than the English and minority U.S. rule that 
such trusts are invalid or void as against public policy (an unreasonable restraint on alienation). 
The ultimate answer will be determined by the persuasiveness of counsels' arguments based on one or 
all of tbe three principal general authorities (Bogert, Scott or Restatement) and principal cases 
from other jurisdictions. [Hatter of Brooks, 844 F.2d 258 (5th Cir 198E) contains an excellent 
example of the analytical and~Tactual problems Involved with this alternative; see also In re Rabo, 
97 B.R. 827 (Bkrtcy.H.D.PA 1989).]

Cooing full circle, let us consider a seemingly convoluted theory thet AS § 09.38.017(d) is not 
pre-empted. ERISA S 514(a) only pre-empts Si.ate lav, not other Federal law. Keeping this in mind, 
one might argue that BC § 541(c)(2) (a federal statute) expressly Incorporates by reference the 
applicable non-bankruptcy state law of debtor's domicile, thereby making it an Integral part of BC S 
541(c)(2). Strange as it may sound, this theory finds support in the very rationale underpinning 
Daniel and the cases it follows [BC § 541(c)(2) preserved restrictions on the debtor to alienate, 
enforceable under otherwise applicable state non-bankruptcy law, excluding such nonalienable inter­
ests from the estate]. If, as noted, BC § 541(c)(2) incorporates otherwise applicable non-bank­
ruptcy state law, it is the Federal statute incorporating the state law, not the state law lncor- 
porated, being applied. It follows, a fortiori, that ERISA § 514(a), because it does not pre-empt 
BC § 541(c)(2), does not pre-empt AS <» 09.38.017(d) to the extent it is incorporated into BC § 
541(c)(2). Therefore, BC § 541(c)(2), which incorporates AS § 09.38.017(d), conclusively presumes 
the ERISA § 206(d)(1) mandated anti-alienation clause creates a spendthrift trust excluded from the 
debtor's estate. in all candor, this author must note the one case found which addresses this 
issue, the court rejected this very argument [In re Volpe, supra].

III. Congressional Inconsistency

To add to the confusion, consider the potential disparate effects between filing and not filing 
bankruptcy. If a debtor remains outside bankruptcy, the ERISA § 206(d)(1) mandated anti-alienation 
clause protects an ERISA covered retirement plan from creditors. This clearly reflects Congression­
al Intent to protect ERISA retirement plans from individuals' creditors. On the other hand, if a 
debtor files for bankruptcy protection under title 11, Goff - Graham - Llchstrahl - Daniel either 
eliminate or sharply curtail protection of retirement plans. This result appears to be consistent 
with Congressional intent, expressed in BC § 522 (d) (10) (E), to only provide partial or limited 
protection to retirement plans. Thus, we are faced with two not entirely consistent Congressional 
expressions of iDtent. It is no small wonder that ve mere mortals are somewhat confused and uncer­
tain in determining which controls.

Goff - Graham - Llchstrahl - Daniel take the position that BC § 522(d) (10) (E) controls. The 
reasoning of chose courts, in light of customarily applied rules of statutory interpretation, is 
both logical and persuasive. However, the courts manifestly fail to reconcile the difference in 
treatment and fundamental conflict in Congressionally expressed public policy. Why should ERISA- 
qualified retirement plans be totally beyond t.he reach of creditors if a debtor does not file 
bankruptcy but, at best, only partially protected if a debtor files bankruptcy? BC S 522, provides 
either uniform exceptions under BC S 522(d) or, at the option of a debtor if it is more beneficial, 
the same exemptions that would be available If the debtor did not file bankruptcy. Does this not 
indicate e Congressional policy determination that a debtor by filing bankruptcy should be in no 
worse a position in terms of the assets a debtor retains? In other words, a debtor should not be 
faced, as a debtor may be uDder existing judicial interpretations, with the unpalatable choice of 
preserving a qualified retirement plan and foregoing a fresh start, or getting a fresh start and 
possibly foregoing retirement benefits.

Perhaps, as more than one court has observed, only Congress can resolve this dichotomy. On the 
other hand, the courts could re-examine Goff - Graham - Llchstrahl - Daniel and determine, as the
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Court did In In re Hlnshaw [23 B.R. 233 (Bkrtcy.D.KN. 1982)], that an ERISA covered pension plan is 
exempt under BC § 522(b) (2) (A).

It Is also Interesting to note that an Alaskan teacher or public employee does not face such a 
dilemma. Not only are such pension plans exempt, but also probably excluded as spendthrift trusts 
under BC § 541(c)(2) by AS 5§ 14.25.200 (teachers) and 39.35.500 (PERS). [But see In re Goldberg, 
98 B.R. 353 (Bkrtcy. N.D.IL (1989) for potential problems vhen the employee makes voluntary contri­
butions to the plan; In re Swanson, 873 F.2d 1121 (8th Cir. 1989) holding that "statutory" retire­
ment funds are not are not "traditional" spendthrift trusts and, thus, not excluded.]

A related question is whether the Alaska Legislature can amend AS § 09.38.017(e)(3) to.delete 
the specific reference to ERISA plans and simply adopt definitional language similar to that con­
tained In ERISA § 3(2)(A), thereby avoiding pre-emption by ERISA S 514(a). The answer is probably 
not because of the language In Mackey that state laws " specifically designed to affect eŝ Dloyee 
benefit plans' are pre-empted under § 514(a)." [108 S.Ct. at 2185] Footnote 4 in Mackey may be 
interpreted in a manner giving hope, albeit slim, that a statute exempting all pension plans, 
whether or not ERISA covered might be sufficiently general to avoid pre-emption by ERISA § 514(a). 
It appears, however, that only Congress can legislate in a manner which would specifically exempt 
private'retirement plans, except for the plan established or maintained by that extremely rare, if 
not extinct, employer engaged in a business not affecting interstate commerce.

The legislature might consider enacting a new statute as part of AS 13.36 (dealing with trusts 
In general) defining enforceable spendthrift trusts in a manner to Include pension plans. This 
alternative, unfortunately, raises significant public policy questions because such a statute could 
inadvertently extend to attempts by settlors to create spendthrift trusts in their own favor, which 
is not particularly sound from a public policy standpoint.

IV. Summary

In summary, with respect to private retirement plans, the conclusion is that a debtor has a 
choice of several alternatives, any of which may or may not be satisfactory.

1. Remain outside bankruptcy, relying on ERISA 5 206(d)(1) to protect qualified pension plan 
benefits (other than IRAs) [Part IILA of Mackey indicates that state garnishment statutes may not be 
used to reach pension plan benefits] and AS § 09.38.017 to protect an IRA.

2. File bankruptcy and elect the Federal exemptions using BC 5 522(d) (10) (E) to protect part of 
a qualified pension plan.

3. File bankruptcy and elect the state exemptions using AS § 09.38.017 to protect an IRA.

4. File bankruptcy and hope that, to the extent not exempt, a pension plan is excluded under BC 
§ 541(c)(2) if the "trust" qualifies as a spendthrift trust under Alaska law. [Note BC S 541(c)(2) 
is applicable, if at all, irrespective of whether Federal or state exemptions are elected.]

5. Terminate participation in the ERISA covered retirement plan in a manner permitting with­
drawal of vested contributions and "roll-over" the funds Into an IRA under IRC § 408(a)(1) thereby 
bringing the funds within that part of AS § 09.38.017 which is perhaps not pre-empted by ERISA 5 
514(a).

Not one'of the alternatives can be considered an Iron-clad, fool-ptuof method of preserving a 
private retirement plan. Ontll either Congiess deems it appropriate to legislate a resolution or 
the Ninth Circuit reverses it’s decision interpreting BC § 522(b)(2)(A) as not exempting pension 
plans, counsel fcr debtors (and debtors) will have to proceed using whichever alternative, or 
combination, which, under the particular facts and circumstances, will most probably preserve the 
maximum amount of a debtor's assets. Debtor:- and debtors' counsel may find solace of sorts in the 
fact that trustees and trustees' counsel face the same uncertain status of the law. Furthermore, 
there are serious additional problems faced by trustees in "cashing-out" a qualified retirement- plan 
not distributable until the debtor terminates employment. Given the two-sided nature of the prob­
lem, It is possible most of the controversies which may arise will be resolved by a negotiated 
settlement rather that litigated. A point which Judge Ross will undoubtedly welcome, partlculialy 
since little else written here provides his Honor much assistance.

Counsel should carefully review all the private pension plan documents (not just the Sumary 
Plan Description furnished employees) and the IRS qualification determination letter. The par­
ticular language used in a given plan or the trust instrument may be crucial to a final deter­
mination as to whether such plan Is excluded under BC § 541(c) (2).

It would also be advisable for counsel to review each case cited In this article and tbe cases 
cited in those cases to glean other arguments which may be advanced iu support of whichever position 
is advantageous to counsel's client. Ontll some court renders a controlling decision, it is "open 
season."
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Senate Judiciary Committee

A p r i l  2 0 ,  1 9 9 0

MEMORANDUM

TO: All Senators

FROM: Senator Jan Fa.iks, Cha(
Senate Judiciary Commi

SUBJECT: CSSB 252 (Jud) "An Act r 
exemption

t i n g  to retirement system 
exe c u t i o n . "

SB 252 is before the Senate for consideration today. This 
bill was introduced by the Judiciary Committee at the request 
of the Alaska Court System, and was amended in committee at 
the suggestion of the Public Employees' Retirement System 
(PERS) and the Municipality of Anchorage. It makes certain 
changes to the Alaska Exemptions Act, AS 09.38. This act 
allows a debtor to protect some of the debtor's property from 
creditors.

Section 1 of CSSB 252 (Jud) amends AS 09.38.015(b). That 
section currently provides that in debt collection proceedings 
other than bankruptcy, a debtor's interest in the Teachers' 
Retirement System (TRC) or in PERS is exempt from execution by 
creditors. Section 1 adds the Judicial Retirement System 
(JRS) and the Elected Public Officers' Retirement System 
(EPORS) to this list, thus treating all state retirement 
benefits the same way for purposes of protecting them from 
seizure by creditors.

Section 2 of CSSB 252 (Jud) amends AS 09.38.017. That section 
currently provides that in any debt collection proceeding, 
including bankruptcy, a debtor's retirement accounts (public 
or private) are exempt from execution by creditors.

However, subsection (c) of AS 09.38.017 provides that this 
particular exemption does not prevent payment of benefits to 
an ex-spouse under a qualified domestic relations order (QDRO) 
as defined in federal law. The most common type of QDRO is a 
property settlement order issued by a divorce court. It is 
used to award one spouse a portion of the other spouse's 
retirement benefits.

Post Office Box V • Juneau, Alaska 99811



The definition of QDRO contained in federal law authorizes the 
payment of an employee's retirement accounts to an ex-spouse 
either when the employee retires, or when the employee is 
eligible to retire. However, this federal definition 
specifically exempts state and local government retirement 
plans, which are allowed to adopt their own rules regarding 
time of payment of retirement benefits to an ex-spouse. In 
Alaska, the laws and ordinances governing PERS and other state 
and municipal retirement plans provide that retirement 
benefits may only be paid to an ex-spouse when an employee 
actually retires, not when the employee is merely eligible to 
retire.

Because AS 09.38.017(c) references the federal definition of 
QDRO, and because this federal definition specifically 
authorizes government plans to adopt their own rules regarding 
time of payment of QDRO's, it should be clear that AS 
09.038.017(c) does not require state and local government 
plans to use the federal definition. Section 2 of CSSB 252 
(Jud) merely clarifies this, by codifying the federal 
definition more expressly.



ANCHORAGE POLICE AND FIRE RETIREMENT BOARD 
ALASKA STATE LEGISLATION ON 

QUALIFIED DOMESTIC RELATIONS ORDERS (QDRO'S)

PACTS:

Under current Alaska Law, certain pension benefits are arguably 
subject to attachment under the Anchorage Police and Fire Retirement 
System? while those same benefits under PERS and other state 
retirement plans are not.

BACKGROUND;

In 1988, the Alaska Legislature adopted AS 09.38.017 which protects 
both public and private pension benefits from assignment except under 
a "Qualified Domestic Relations Order" or QDRO. Under AS 09.38.017, a 
QDRO is defined by reference to federal law, at U.S.C. 414, as being 
able to assign a member's pension benefits to satisfy a child or 
spousal support or property settlement when a member is first eligible 
to retire, regardless of when or whether the member actually retired.

All government pension plans are specifically exempted by ERISA from 
federal pension regulations. ERISA allows for government plans to 
define or restrict application of QDRO's as its regulations see fit. 
Alaska State Legislation, AS 39.35.370(e), for PERS and TRS has been 
adopted which states payment on a QDRO may only be made to the 
alternate payee (i.e. ex-spouse) at the time the member actually 
retires. The PERS statute AS 39.3J.370 (e) does not allow for payment 
of benefits from the plan until the following requirements are met:
(1) the member meets the eligibility requirement of this section,
(2) the member terminates employment; and (3) the member applies for 
retirement. Anchorage Municipality Code (AMC) 3.85.075 was passed in 
June 1989, which allows the Anchorage Police and Fire Retirement 
System to make payments to an alternate payee only from the date the 
member actually retires,

Alaska Statute 09.38.017 may jeopardize the Police and Firo Retirement 
Board's and the Anchorage Assembly's ability to define or restrict 
application of QDRO's as allowed by ERISA. AS 09.38.017 clearly 
denies members of the Anchorage Police and Fire Retirement System 
oqual protection of law by treating them differently from members of 
PERS and TRS, without apparent justification.

SOLUTION;

The problem can be easily solved by merely clarifying AS 09.38.017(c) 
to exempt governmental pension and retirement plans from the 
definition incorporated in this statute. This change is fully 
consistent with the intent of the federal law, which allows 
governmental plans to define or restrict application of QDRO's.

CONTACT: D. Lee Wentworth (9 0 7 )  3 4 3 -6 4 4 0



MEMORANDUM

TO: Representative H.A. "Red" Boucher, Chair 
House State Affairs Committee

FROM: Dennis J. Burns, Aide 
House State Affairs

D A T E : Mar c h  28, 1990

RE: HB 568

The following is in response to your request for background 
information:

Senator Ro d e y  introduced SB 508 on 4/14/88 as a Senate 
Judiciary Committee bill. This bill was signed into law on 
7/12/88 (Chapter 135 SLA 88).

The language in Section 1. AS 09.38.017(c) of H B  568 
originated in SB 508.

The purpose of SB 508 was to prevent the attachment of 
retirement benefits (PERS and TRS) and IRAs in b a n kruptcy 
proceedings. During that time, there w e r e  a numb e r  of 
Alaskans who w e r e  experiencing financial reverses, and it 
seemed unfair to allow for the total depletion of their 
financial assets.

The language in Section 1. AS 09.38.017(c) was recommended by 
Legal Services. The intent was to recognize that there were 
some situations (QDRO) which should not be exempt. As I 
understand the intent of this section, however, the QDRO was 
to fit u n d e r  the existing state PERS and TERS d e finition of 
QDRO, and if no definition existed then the federal 
definition wo u l d  apply.

According to an opinion b y  the former A t t o r n e y  General Grace 
Berg Schaible, there are two definitions of QDRO:



Un d e r  che federal definition, a QDRO can order payment of a 
benefit to a spouse as soon as a member is both vested and 
old enough to take early retirement, regardless of whether 
the m e m b e r  has terminated employment or chooses to take early 
retirement.

Ac c o r d i n g  co Ms. Schaible, the PERS and TRS definition of 
QDRO does not allow payment of benefits to a spouse before 
the m e m b e r  begins to rec ive the benefit.

However, it is unclear reading the statutes - AS 
14.25.220(31) and AS 39.35.680(34) - whether the QDRO 
d e finition as defined by Mr. Schaible is implicit.

Ms. Schaible also noted that the federal definition of QDRO 
would not be applicable to PERS and TRS because 26 U.S.C.
4 1 4 (p) provides that the federal definition does not apply to 
PERS or T R S .
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Municipality
of

Anchorage T OM FINK, 
MAYOR

P.O. BOX 196650 
ANCHORAGE, ALASKA 99519-6650 
(907) 343-4295

PO L ICE  AND F IR E  R ET IREM EN T BOARD
RECE IVED

March 5, 1990 M A R  1 2 1990

J A N  F A I K S  

S E N A T E  O F F I C E

The Honorable Jan Faiks
The State Senate
The State Capitol, Room 101
P. O. Box V
Juneau, AK 99811

Dear Ms. Faiks:

Thank you for taking the time to visit with John Cowdery and I 
during our visit to Juneau on February 20, 1990. The issue we 
discussed regarding when an alternate payee (i.e. ex-spouse) may 
receive payments on a Qualified Domestic Relations Orders (QDRO) 
is of concern to the Police and Fire Retirement Board, the 
Retirement System members and retirees.

As discussed with you and your staff, the problems are listed 
below:

1. All government pension plans are specifically exempted 
by ERISA from federal pension regulations. ERISA 
allows for government plans to define or restrict 
application of QDRO's as its regulations see fit.
Thus, Alaska State Legislation for PERS and TRS has 
been adopted which states payment may only be made to 
ar alternate payee at the time the member actually 
r e t ires.

2. Alaska Statute CH.38.017, passed in 1988, it allows for 
the alternate payee to elect to receive their payments 
from other government plans at the time the member is 
first eligible to retire, not when they actually 
retire. As stated above, PERS and TRS legislation does 
not allow for payment to an alternate payee until the 
retiree actually retires.



The Honorable Jan Faiks 
March 5, 1990 
Page 2

3 . Subsequently/ in June 1 9 8 9 ,  Anchorage Municipal Code 
(AMC) 3 . 8 5 . 0 7 5  was passed which allows the Anchorage 
Police and Fire Retirement System to make payment to an 
alternate payee only from the date the member actually 
retires.

4 . AS 0 9 . 3 8 . 0 1 7  may jeopardize the Police and Fire 
Retirement Board's and the Anchorage Assembly's ability 
to define or restrict application of QDRO's as allowed 
under ERISA. AS 0 9 . 3 8 . 0 1 7  clearly denies members of 
the Anchorage Police and Fire Retirement pension plan 
the equal protection of law by treating them 
differently from members of state governmental plans, 
without apparent justification.

5 . The problem can be easily solved by merely clarifying 
AS 0 9 . 3 8 . 0 1 7  to exempt governmental pension and 
retirement plans from the definition incorporated in AS 
0 9 . 3 8 . 0 1 7 ( c ) .  The change is fully consistent with the 
intent of the federal laws incorporated by reference in 
AS 0 9 . 3 8 . 0 1 7 ( C ) .

As you are aware, the proposed change to State Statute 
AS 0 9 . 3 8 . 0 1 7  (c) has been reviewed by the State Attorney 
General's office and has support of the Public Employee 
Retirement System administration, as well as all the Police and 
Fire Retirement System members.

If you have any further questions, please call me or the Police 
and Fire Retirement Board Staff at ( 9 0 7 )  3 4 3 - 6 4 4 0 .

Sincerely

J o y  Caswell 
Chairman
Police and Fire Retirement Board

' 0
ha:

JC/lhic
Attachments



Introduced: 2/22/90 6*2274a
Referred: State Affairs

BY THE STATE AFFAIHS COMMITTEE

1 IN THE HOUSE

2 HOUSE DILI. NO. 568

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the definition of qualified

7 domestic relations orders for retirement plan intor-

l : eot and payment exemptions."

V BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section I. AS 09.38,01V(c) is amended to read:

11 (c) The exemptions provided by (a) of this section do not pra-

12 vent the payment of beneiitB undar a retirement plan to an alternate

13 payoo under a qualified domestic relations order. In this subsection,

1/* "qualified domestic) relations order" has the meaning given in 26

15 U.S.C. 414(p ). except as applied to "aovernniontal plans" as defined

16 under 29 U.S.C. 1002 in which case "qualified domestic relations

17 order" has the meaning given by the plan or by the 1aw governing the

18 plan.

I
I
I

I

i
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Employee benefit plans U SCS Code Sec. 414

(p) Qualified domestic relations order defined.
For purposes o f this subsection and section 

40 l(a)(l3 )—
(1) In general.

(A) Qualified domestic relations order. The term 
“qualified domestic relations order” means a domes­
tic relations order—

(i) which creates or recognizes the existence of an 
alternate payee's right to, o r assigns to an alternate 
payee the right to. receive all or a portion of the 
benefits payable with respect to a participant un­
der a plan, and
(ii) with respect to which the requirements of 
paragraphs (21 and (3) arc met.

(B) Domestic relations order. The term "domestic 
relations order" means any judgment, decree, o r 
order (including approval of a property settlement 
agreement) which—

(i) relates to the provision of child support, ali­
mony payments, or marital property rights to a 
spouse, former spouse, child, o r o ther dependent 
of a particioant, and
(ii) is made pursuant to a State domestic relations 
law (including a community property law).

(2) Order must clearly specify certain facts. A domes­
tic relatiui order meets the requirements o f this para­
graph only -f such order clearly specifies—

(A) the name and the last known mailing address (if 
any) of the participant and the name and mailing 
address of each alternate payee covered by the order,
(B) the am ount or percentage of the participant’s 
benefits to be paid by the plan to each such alternate 
payee, o r the manner in which such am ount or 
percentage is to be determined,
(C) the num ber o f payments o r period to which such 
order applies, and
(D) each plan to which such order applies.

(3) Order may not alter amount, form, etc., of benefits. 
A domestic relations order meets the requirements o f 
this paragraph only if such order—

(A) does not require a plan to provide any type or 
form of benefit, or any option, not otherwise pro­
vided under the plan,
(B) does not require the plan to provide increased 
benefits (determined on the basis o f actuarial value), 
and
(C) does not require the payment o f  benefits to an 
alternate payee which arc required to be paid to 
another alternate payee under another order previ­
ously determined to be a qualified domestic relations 
order.

(4) Exception for certain payments made after earliest 
retirem ent age.

(A) In general. A domestic relations order shall not 
be treated as foiling to meet the requirements of 
subparagraph (A) of paragraph (3) solely because 
such order requires that payment o f benefits be made 
to an alternate payee—

(i) on or in the case o f any payment before a 
participant has separated from service, after the 
date on which the participant attains (or would 
have attained) the earliest retirement age,
(ii) as if the participant had retired on the date on 
which such payment is to begin under such order 
(but taking into account only the present value ol’ 
the benefits actually accrued and not taking into 
account the present value o f any employer subsidy 
for early retirement), and

(iii) in any form in which such benefits may lie 
paid under the plan to the p  rticipanl (other than 
in the form of a joint and survivor annuity with 
respect to the alternate payee and his o r her 
subsequent spouse).

For purposes of clause (ii), the interest rule assum p­
tion used in determining the present value shall be 
the interest rate specified in the plan or, if no rate is 
specified, 5 percent.
(B) Earliest retirement age. For purposes o f (his 
paragraph, the term "earliest rctirem 1 t age" means 
the earlier o f—

(i) the date on which the participant is entitled to 
a distribution under the plan, or
(ii) the later of—

(I) the dale the participant attains age 30, n r 
(ID the cailiest date oil which the participant 
could begin receiving ocncfits under the plan if 
the participant separated from service.

(5) Treatm ent of former spouse as surviving spouse for 
purposes of determining survivor benefits. To the ex­
tent provided in any qualified domestic relations or­
der—

(A) the former spouse of a participant shall be 
treated as a surviving spouse of such participant for 
purposes o f sections 4 0 l(a )( ll)  and 417 (and any 
spouse o f the participant shall not be treated as a 
spouse of the participant for such purposes), and
(B) if married for at least 1 year, the surviving 
form er spouse shall be treated as meeting the re ­
quirements o f section 417(d),

A plan shall not be treated as failing to meet the 
requirements o f subsection (a) o r (k) o f  section 401 
which prohibit payment of benefits before term ination 
o f employment solely by reason of payments to an 
alternate payee pursuant to a qualified domestic rela­
tions order.
(6) Plan procedures with respect to orders.

(A) Notice and determination by adm inistrator. In 
the case of any domestic relations order received by 
a plan—

(i) the plan adm inistrator shall promptly notify the 
participant and each alternate payee o f the receipt 
o f such order and the plan's procedures for deter­
mining the qualified status o f domestic relations 
orders, and
(ii) within a reasonable period after receipt o f  such 
order, the plan adm inistrator shall determ ine 
whether such order is a qualified domestic 'e la -  
tions order and notify the participant and each 
alternate payee o f such determination.

(B) Plan to establish reasonable procedures. Each 
plan shall establish reasonable procedures to deter­
mine the qualified status of domestic relations orders 
and to administer distributions under such qualified 
orders.

(7) Procedures for period during which determination 
is being made.—

(A) In general. During any period in which the issue 
of whether a domestic relations order is a qualified 
domestic relations order is being determined (by the 
plan adm inistrator, by a court o f competent jurisd ic­
tion, o r otherwise), the nlan adn inistrator shall 
separately account for tl  am ounts (hereinafter in 
this paragraph referred to as the "segregated 
am ounts") would have been payable to the alternate

[References and Notes are In separate b inders} 111



uses Code Sec. 414 Employee benefit plans

payee during such period if  the order had been 
determ ined to be a qualified domestic relations order.
(B) Payment to alternate payee if  order determined 
to be qualified domestic relutions order. I f  within the 
18-month period described in subpuragtnph (E) the 
order (or modification thereof) is determined to be a 
qualified domestic relations order, the plan adm in is­
trator shall pay the segregated amounts (including 
any interest thereon) to the person or persons enti­
tled thereto.
(C) Payment to plan participant in ccria in cases. I f  
w ith in the 18-month period described in subpara­
graph (E>—

(i) it is determ ined that the order is not a qualified 
domestic relations order, or
(ii) the issue as to whether such order is :• qua li­
fied domestic relations order is not resolved,

then the plan adm in istrator shall p iy  the segregated 
amounts (including any interest ‘.hereon) to the 
person or persons who would have been entitled to 
such amounts if  there has been no order.
(D) Subsequent determ ination or order to be applied 
prospectively only. Any determ ination that an order 
is a qualified domestic relations order which is made 
aftei the close o f the 18-monlh period described in 
subparagraph (E) sha ll be applied prospectively only.
(E) Determ ination o f 18-month period. For purposes 
o f th is paragraph, the 18-month period described in 
th is subparagraph is the 18-month period beginning 
w ith  the date on which the first payment would be 
required to be made under the domestic relations 
order.

(8) A lternate payee defined. The term "alternate 
payee" means any spouse, former spouse, ch ild or 
other dependent o f a participant who is recognized by 
a domestic relations order as having a right to receive 
a ll, o r a portion of, the benefits payable under a plan 
w ith respect to such participant.
(9) Subsection not to apply to plans to which section 
401(a)(13) docs not apply. Th is subsection shall not 
apply to any plan to which section 401(a)(13) does not 
apply. Fo r purposes o f this title , except as provided in 
regulations, any d istribu tion from an annuity contract 
under section 403(b) pursuant to a qualified domestic 
relations order shall be treated in the same manner as a 
d istribu tion from a plan to which section 401(a)(13) 
applies.
(10) W aiver o f certain d istribution requirements. W ith 
respect to the requirements o f subsections (a) and (k) 
o f section 401, 403(b), and section 409(d), a plan shall 
not be treated as fa iling to meet such requirements 
so lely by reason o f payment, to an alternative payee 
pursuant to a qualified domestic relations order.
(11) Consultation w ith the Secretary. In  prescribing 
regulations under this subsection and section 
401(a)(13), the Secretary o f Labor shall consult w ith 
the Secretary.

(q) H ighly compensated employee.
(1) In  general. The term "h igh ly compensated em­
ployee" means any employee who, during the year or 
the preceding year—

(A) was at any time a 5-percent owner,
(B) received compensation from the employer in 
excess o f S75.000,
(C) received compensation from the employer in 
excess o f $50,000 and was in the top-paid group o f 
employees for such year, or
(D) was at any time an officer and received compen­

sation greater than 50 percent of the am ount in effect 
under section 415(b)(1)(A) for such year.

The Secretary shall adjust the $75,000 and $50,000 
am ounts under this paragraph at the same time and in 
the same manner us under section 415(d).
(2) .Special rule for current year. In the case of the 
year for which the relevant determination is being 
made, an employee not described in subparagraph (B),
(C), o r (D ) of paragraph (1) for the preceding year 
(without regard to this paragraph) shall not be treated 
as described m subparagraph (B), (C), o r (D ) of para­
graph (I )  unless such employee is a member of the 
group consisting of the 100 employees paid the greatest 
compensation during the year for which such determi­
nation is leing made.
(3) 5-pcrcent owner. An employee shall be treated as a 
5-percent owner for any ycat if at any time during such 
year such employee was a 5-percent owner (as defined 
in section 416(i)( 1)) o f the employer.
(4) Top-paid group. An employee is in the top-paid 
group o f employees for any year if such employee is in 
the group consisting of the lop 20 percent o f the 
employees when ranked on the basis o f compensation 
paid during such year.
(5) Special rules for treatm ent o f officers.—

(A)Not more than 50 officers taken into account. For 
purposes of paragraph (l)(D ), no more than 50 
employees (or, if lesser, the greater o f 3 employees or 
10 percent o f the employees) shall be treated as 
officers.
(B) A t least 1 officer taken into account. If  for any 
year no officer of the employer is described in 
paragraph (I)(D ), the highest paid officer o f the 
em ployer for such year shall be treated as described 
in such paragraph.

(6) Treatm ent of certain family members.
(A) In general. I f  any individual is a member of the 
family o f  a 5-perccnt owner or o f a highly compen­
sated employee in the group consisting o f the 10 
highly compensated employees paid the greatest 
compensation during the year, then—

(i) such individual shall not be considered a sepa­
rate employee, and
(ii) any compensation paid to such individual (and 
any applicable contribution or benefit on behalf of 
such individual) shall be treated as if it were paid 
to (o r on behalf of) the 5-percent owner o r highly 
compensated employee.

(B) Family. For purposes o f subparagraph (A), the 
term "fam ily" means, with respect to any employee, 
such employee’s spouse and lineal ascendants or 
descendants and the spouses o f such lineal ascen­
dants o r descendants.
(C) Rules to apply to other provisions.

(i) In general. Except as provided in regulations 
and in clause (ii), the rules o f subparagraph (A) 
shall be applied in determining the compensation 
o f (or any contributions o r benefits on behalf o f 
any employee for purposes o f any section with 
respect to which a highly compensated employee is 
defined by reference to this subsection.
(ii) Exception for determining integration levels. 
Clause (i) shall not apply in determining the 
portion of the compensation of a participant which 
is under the integration level for purposes of 
section 401(1),

(7) Compensation. For purposes o f this subsection—
(A) In general. The term "compensation" means

112 [References and Notes are In separate binders]



r e t i r e m e n t  I n c o m e  Se c u r i t y 29 USCS § 1002

and the current funding (pay-as-you-go) cost method are not acceptable 
actuarial cost methods. The Secretary of the Treasury shall issue 
regulations to further define acceptable actuarial cost methods.
(52) The term “governmental plan” means a plan established or main­
tained for its employees by the Government of the United States, by the 
government of any State or political subdivision thereof, or by any 
agency or instrumentality of any of the foregoing. The term “govern­
mental plan” also includes any plan to which the Railroad Retirement 
Act of 1935 or 1937 applies, and which is financed by contributions 
required under that Act and any plan of an international organization 
which is exempt from taxation under the provisions of the International 
Organizations Immunities Act (59 Stat. 669).
(33)(A) The term "church plan” means a plan established and main­

tained (to the extent required in clause (ii) of subparagraph (B)) for 
its employees (or their beneficiaries) by a church or by a convention 
or association of churches which is exempt from tax under section 
501 of the Internal Revenue Code of 1954 [26 USCS § 501].
(B) The tt./m “church plan” does not include a plan—

(i) which is established and maintained primarily for the benefit of 
employees (or their beneficiaries) of such church or convention or 
association of churches who are employed in connection with one 
or more unrelated trades or businesses (within the meaning of 
section 513 of the Internal Revenue Code of 1954 [26 USCS 
§513]), or
(ii) if less than substantially all of the individuals included in the 
plan are individuals described in subparagraph (A) or in clause (ii) 
of subparagraph (C) (or their beneficiaries).

(C) For purposes of this paragraph—
(i) A plan established and maintained for its employees (or their 
beneficiaries) by a church or by a convention or association of 
churches includes a plan maintained by an organization, whether a 
civil law corporation or otherwise, the principal purpose or func­
tion of which is the administration or funding of a plan or program 
for the provision of retirement benefits or welfare benefits, or both, 
for the employees of a church or a convention or association of 
churches, if such organization is controlled by or associated with a 
church or a convention or association of churches.
(ii) The term employee of a church or a convention or association 
of churches includes—

(I) a duly ordained, commissioned, or licensed minister of a 
church in the exercise of his ministry, regardless of the source of 
his compensation;
(II) an employee of an organization, whether a civil law corpora­
tion or otherwise, which is exempt from tax under section 501 of 
the Internal Revenue Code of 1954 [26 USCS § 501] and which
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(27) "part-time teacher" means a teacher occupying a position re­
quiring teaching on a regular basis for a t least 50 percent of the 
normal workweek at a teaching assignment, excluding teaching as an 
assistant or graduate assistant, or teaching on a substitute, tempo­
rary, or per diem basis;

(28) "permanent disability” means a physical or mental condition 
which, in the judgment of the administrator, based upon medical re­
ports and other evidence satisfactory to the administrator, presum­
ably prevents a member from satisfactorily performing the member’s 
usual duties for the member’s employer or the duties of another posi­
tion or job which an employer makes available for which the member 
is qualified by training or education;

(29) "prescribed rate of interest” means the rate of interest used for 
computing employer contributions, for preparing actuarial tables used 
by the system, for crediting interest to members’ contributions, and 
for charging interest on members’ indebtedness accounts;

(30) "public school” means a school operated by publicly elected or 
appointed school officials in which the program and activities are 
under the control of those officials and which is supported by public 
funds;

(31) "qualified domestic relations order” means a divorce or dissolu­
tion judgment under AS 25.24, including an order approving a prop­
erty settlement, that

(A) creates or recognizes the existence of an alternate payee’s right 
to, or assigns to an alternate payee the right to. receive all or a portion 
of the benefits payable with respect to a member;

(B) sets out the name and last known mailing address, if any. of the 
member and of each alternate payee covered by the order:

(C) sets out the amount or percentage of the member's benefit, or of 
any survivor’s benefit, to be paid to the alternate payee, or sets out the 
manner in which that amount or percentage is to be determined;

(D) sets out the number of payments or period to which the order 
applies;

(E) does not require any type or form of benefit or any option not 
otherwise provided by this chapter;

(F) does not require an increase of benefits in excess of the amount tf^ 
provided by this chapter, determined on the basis of actuarial value: 
and j?

<G) does not require the payment, to an alternate payee, of benefits if 
t) a t are required to be paid to another alternate payee under another 
oi der previously determined to be a qualified domestic relations order:

32) "retired teacher or member” means a member who is termi- f 
na t'd . who has not received a refund from the system, and who is ** k
receiving a benefit, other than disability, from the system: j

(33) V,itirement” means that period of time from the first day of the > 
month following

&



CURRENT STATUSi (S) STA STATUS DATEi 04/11/68

JRN-DATE JRN-PG 
04 /11 /B e 2959
0 4 /1 1 /0 8  2959

ACTION
(S ) READ THE F IR ST  TIHE - REFERRAL(S)
(S ) STA, THEN F IN

SE 504

"An A c t r e l a t i n g  t o  c o n t r i b u t i o n s  from  perm ane i t  fu n d  
d i v i d e n d s  to  Y ukon  Q u e s t I n t e r n a t i o n a l ,  L t d . )  a r d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

PRIME SPONSOR: FINANCE COMMITTEE

CURRENT STATUS: (S ) STA

JRN-DATE JRN-PG 
04/11/88 2959
04/11/88 2960

STATUS DATEi 04/11/B8

.> ION
(S ) READ THE IK .S T  TIME
(S ) STA, THEN FINANCE

REFERRAL(S)

SB 505

"An A c t e s t a b l i s h i n g  th e  A la s k a  C h i l d r e n ' s  Commis­
s i o n ;  a n d  p r o v id i n g  f o r  an  e f f e c t i v e  d a t e . ”

PRIHE SPONSOR! JUDICIARY COMMITTEE

CURRENT STATUS! (S ) CALF1DAR 5/9 STATUS DATE■ 05/09/88

JRN-DATE JRN-PG ACTION
04/12/88 2984 (S ) READ THE F IR ST  TIHE - REFERRAL(S)
04/12/88 2984 (S ) STA, THEN HES, F IN
04/28/88 3244 (S ) STA RPT CS 3DP SAHE T IT LE
04/28/88 3244 (S ) FISCAL NOTE PUBLISHED
05/06/88 3524 (5) HES REFERRAL WAIVED
05/09/88 3751 (S ) F IN  REFERRAL WAIVED
05/09/88 3758 (S ) RULES TO 2ND SUPPLEMENTAL CALENDAR
05/09/88 3758 <s> HOT TAKEN UP

S3 506

"An A c t  p r o v id i n g  f o r  th e  i s s u a n c e  o f  g e n e r a l  o b l i g a ­
t i o n  b o n d s  i n  th e  am oun t o f  S64.000.000 f o r  th e  
p u rp o s e  o f  p a y in g  th e  c o s t  o f  h ig h w a y , r o a d ,  and  
t r a i l  p r o j e c t s ;  and  p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

FA IHE SPONSOR! JUDICIARY COHHITTEE

CURRENT STATUS: (S ) TRA STATUS DATEi 04/12/88

JRN-DATE JRN-PG ACTION
04/12/88 2984 (S ) READ THE F IR ST  T IHE - REFERRAL(S)
04/12/88 2984 (S ) TRA, THEN F IN

PAGE 232

SB 507
"An Act r e la t in g  to  bonds of c o n tra c to rs  fo r  p u b lic  
b u ild in g s  and works; and p rov id ing  fo r  an e f fe c t iv e  
d a te ."

PRIME SPONSOR! RULES COHHITTEE
BY REQUEST OF THE COVERNOR

CURRENT STATUS! (S ) TRA

JRN-DATE JRN-PG
04/13/88 3006 (S)
04/13/88 3006 <s>
04/13/88 3006 (S )
04/13/88 3007 (S)

STATUS DATEi 04/13/80 

ACTION
READ THE F IR S T  T IHE - REFERRAL(S) 
TRA, THEN LSC , FINANCE 
ZERO FISCAL NOTE PUBLISHED 
- . . r c m m i i p c  T O A M C H t T T A L  LETTER

SB 508
CSSB S08 {FIM )

"An A c t r e l a t i n g  to  p r o p e r t y  e x e m p t io n s  f o r  
h o m e s te a d s , f o r  c e r t a i n  r e t i r e m e n t  p la n  i n t e r e s t s  and 
p a ym e n ts , an d  f o r  o t h e r  p r o p e r t y . "

PRIME SPONSOR! JUDICIARY COHHITTEE

CURRENT STATUS! CHAPTER 135 SLA 88 STATUS DATEi 06/00/88

JRN-DATE JRN-PG
(S )04/14/88 3030

04/14/88 3030 (S)
Q A I iU iK , 3148 (S)

(S)04/25/88 3182
04/25/88 3182 (S)
05/03/88,

T557fl3/8B
3393
3394

(S)
(S)

,05/05/88 3459 (S)
o570S7Hr 3461 (S)
05/05/86 3461 (S)
05/05/88 3461 (S )
05/05/88 3461 (S )
05/05/88 3461 (S)
05/05/88 3485 (S)
05/06/88 3515 (H)
05/06/86 3515 (H)
05/07/8B 3607 (H)
05/08/88 3639 (H)
05/09/88 (H)
05/09/88 3685 (H)
05/09/88 3685 (H)
05/09/88 3685 <H)
05/09/88 3685 (H)
05/09/8B 3685 00
05/27/88 3812 (S)
07/12/88 3651 (S)
07/12/88 3852 <S)

ACTION
READ THE F IR ST  TIHE - REPERRAL(S)
JUD, THEN FINANCE
JUD WAIVED FIVE-DAY NOTIFICATION RULE 
JUD RPT 4DP
ZERO FISCAL NOTE PUBLISHED 
F IN  RPT CS 4DP 2HR HEW T ITLE  
ZERO FISCAL NOTE PUBLISHED 
RULES TO CALENDAR 
READ THE SECOND T IHE ,
F IN  CS ADOPTED UNAN CONSENT 
ADVANCED TO THIRD READING UNAN CONSENT 
READ THE THIRD TIHE x CSSB SOB(FIH )
PASSED Y20 N- 
TRANSHITTED TO (H)—
READ THE F IR ST  T IHE - REFERRAL(S)
LABOR & COMMERCE THEN JUDICIARY 
LSC REFERRAL WAIVED 
JUD RPT 4DP
RULES TO CALENDA.. 5 / 9 / 8 e
READ THE SECOND TIHE
ADVANCED TO THIRD READING UNAN CONSENT
READ THE THIRD T IHE •CSSB SOB(FIN )
PASSED Y35 H- AS
RETURN TO ( S ) .  TRANSMIT TO GOVERNOR NEXT 
1>1S PH 5/17/88 TRANSMITTED TO COVERNOR 
SIGHED INTO LAW 6/8 CHAPTER 135 SLA 88
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AH ACT

Relating to property exeaptiona lor hoocateada, for carcaln 

retirement plan lntcraata and payments, and for other property.

*  Section I .  AS 09. JB.  010(a) la aaandvd to taadi

(a) An Individual la entitled to an exeaptlon as a homestead of 

Che Individual's Intaretc In property In thla stata used aa the pi  lti- 

clpal raaldrnra of the (7IIAT| Individual or tha dtpandanta of the 

(THAT) Individual, but tha value of tha hoaeatead exeaptlon aay nut 

exceed $54.000 ($77,000).

*  Sac. 7.  AS 09.38.010(b) la amended Co read:

(b) I f  property owned by the entirety or In corwon la used by 

one or more individual owners or thrir dependence aa rhetr principal 

realdcnce, each owner la entitled to a haaestead eaeeptlan of that 

owner's Interest In the property aa provided In (a) of thla aecrlon. 

The aggregate value of oultlple homestead excerptions allowable with 

respect to a single living unit pay not exceed $54,000 ($77,000).  If 

there are ccultlpla owned of property exeopt aa a homestead, the value 

of the exemption of each Individual owner aay not exceed the (THAT) 

Individual owner's pro rata portion of $54.000 |$27,000).

*  Sec. 3.  AS 09.38 la amended by adding a new section to read:

Sec. 0 9 .) 8 .0 '7 .  CXL'TTIOH OF RETIREMENT I*LAN INTERESTS AND PAY­

MENTS. \a) In  addition to the er.eoptlon under AS 09.38.015(b),  the 

following ate exeopt from a claim of an individual's creditor:

• I -  CSSB $0R(Fln)

I ••MM Nl A Cll I r»

Chapter 1)5

(1) tha Interest of tha Individual In a retire-relit plar

and

(2) tha money ot othar aasats payabla to the IndUIJua 

from a retlieaant plan.

(b) Ilia aaaeptlona provided by (a) of this section do not appl 

to a contribution aada by an Individual to a retltatent plan withli 

170 daya bafora (ha Individual /Ilea for bank-iptcy.

(c) Tlia axeoptlona provided by la) of thla section do not pre- 

vent tha payoent of banaflla under a retlrtarnt plan to a*; alternate 

payaa under a qualified doaaatlc relatione order. In thla subsection, 

"qualified doaaatlc relatione urdar" has tha meaning given In 26

I U.S.C. «l«(p).

(d) A retirement plnn exempt froa dataa under (a) of this 

aectlon la conclualvely preauiaed ti» be a spendthrift truic under this 

section.

(a) In th/| aectlon,

(1) "alternate payaa" haa tha reanlng given In 71 U .S. C

414(p)(8) i

(7) " Individual" Beans an individual who Is a participant 

I n ,  a beneficiary of, or an alternate payee of a rstlrecent plant

(3) "retlrenent plan" oeans a retlraarnt plan that I* 

qualified under 76 U .S .C .  401(a). 26 U .S .C .  403(a). 26 U .S .C .  401th), 

26 U . S . C .  408, or 26 U .S .C .  409 (Internal Revenue Code).

• Sec. 4.  AS 09.38.020 la emended to read:

Sec. 09.38.020. EXEMPTIONS OF PERSONAL TRM'II IIY 51 PJ KI : o  VA!' I

LIMITATIONS, (a) An Individ al la entitled to an exception In prop­

erty not to exceed an aggregate value of $3.030 151.5001 chonn h* ihr

Individual fron the following catrgotiee of pmprrty:

(I)  household good* and veering appaiel reA«Oi».t'i|v 
C5SR )0A(rIn) -2-
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Chapt it 1)3

nacaaaary for ona houaeholdi

(2) tf tearonably held for tha paraenal u i i  of tha I n d i ­

vidual or a dapandent, book* and out leal Inatrusantei and

(3) faally pot trait* and halrlooa* of par Irular santl-

aiaotal valua to th* Individual.

(b) An Individual la anrltlad to aaaaptlon of Jewelry, not 

eacasdtng $1.000 ($3001 In  aggregate valua. If held for tha paraonal 

uaa of tha Individual or a dapandrnt.

(c| An Individual la antltlad to atcoptlon. not exceeding >2.800 

1)1,4001 In  aggregate valua, of leplenahta, ptofaaalonal booVa, and

toola of tha trada.

(d) An Individual la antltlad to tha axewptlun of pata to tha

aatant of a valua not aacaadlng S I .000 (S300J.

(a) An Individual la antltlad to an aaarptlon of ona ootor 

vahlcla to tha aatanc of a valua not axcacdlnq S),000 ( S I . 500) If tha 

full valua of tha »otor vahlcla doaa not axcaad <20,000 1)10,0001.

*  Sac. 5.  AS 09.38.023(a) la aarndad to rcadt

(a) Except aa provided I n  thla aactfcn or AS 09.18.017. an

individual la antltlad to aarsptlon of unraturad life Iniuranca and 

annuity contracta ovnad by tha individual. I f  the contracta havr 

accrued dtvldanda and loan valuea available to the Individual ag­

gregating nora than 510,000  ()3,000|,  a creditor any obtain a court 

ordrr requiring tha Individual debtor to p»7 the c.-rdlmr. and author- 

Irlng the creditor on tha dabtnr'e hrhalf to obtain (.ayurnl of, the

mount of tha arcrurd dlvldt’idi  and loan values In  racna of SH»,000

|53,000| or tha anount of thr creditor'!  claim, vhtrlirvrr la Iras.

*  Sec. 6.  AS 09.3B.030|a) la aaendrd to rc.idi

(a) Except at provided In  lb) and (c) of thla tret Ion and

AS 09.J8.030,  an Individual debtor la entitled to jr» exeoptIon of the 

- 3 -  CSSB 30A(fin)
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Chapter 1)3

Individual dehror'a uaekly net aarnlfga not to reread ' .M'< ,SW3| 

Tha weekly rat rainlnga uf an Individual ata deteralnrd by luStriittrr 

(row the wtekly groaa earning* all auaa required by lav or ceuit order 

to b* withheld. Tha weekly net earning* of an Individual pt d on a 

•nnthly haala ar* detrrolnad by aubtractlng Iron tha oootlily groaa 

earnlnga of the Individual all auaa required by law nr court order to 

ba withheld and dividing tho reoalndar by 4.3 .  Tha werbly rat earn­

ing* of an Individual paid on a aeel-osnthly bxafa are datanlned by 

aubtractlng ftoo tha a*Bt-aunthly groaa aatnlnga all auoi required by 

law or court order to ba withheld and dividing vha recalndrr by 2. I I .

*  Sac. 7. AS 09.38.030(b) la anendrd to read:

(b) An Individual who doea not rtcelvt earning* althrr weakly, 

aral-Bonthly or toonthly la antltlad to a nxxleua exeaptlon for the 

*f.Ktegata valua of caeh and other liquid aiseta available In any tronth 

of $1.400 (3700), except aa provided In AS 09.38.030. Th* term " l i q ­

uid *aeet*M Include! depcalti. aacurltlai. notci,  draft!, accrued 

varatlon pay, rafunda, prrpayarnta, and raceivablca.

* Src. 8, AS 09.38.030(a) la amended to read:

(a) Tha following property, unlras earrpt withtjt llrltJllon 

under AS 09 38.015 or 09.38.017. upon tecelpt by and while It 1» In 

the poneaalon of th* Individual, bIiaI I  be trrntrd a* aatnlnff, I n ­

come, caah, or other liquid reacts undrr thla aectlon 

( I I

unrnployirenti 

(7)

rMihlrnancri

( 3 )  p r o r n  i l ;  n f  I n a u r a n r n ,  a  ) i l > l p i <  » •  .  * > r  a  r e t » | »  i i » ,  > i

nt|u*r ny.liM arriuii.y, at a i*xult nf l-*i,l! IV m | u iy  nf t i n-  ln-li . it. il

«' » of the wtou^ful death or bodily |ii)uiy of ;,iutlit'r p. l iM i 'n  l >| 
C'.f.B 30801 n)

brneflta paid by rra.-.on of dl*ah|||iy, 11 In* 

money or prupnty received f 1.1 Ml|c-.i,y t r  c*

O'f. I
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whoa (hi I n d i v i d u a l  waa or la a depandenti
14) procaada or b»ntfl(a paid or payabla on th* death of an I

tnaurad, if C h i  Individual w a a  C h i  apouai o r  ■ de p a n d e n c  o I  the In* I 

•uredi and
(3) aaounci p a i d  u n d e r  a acock bnnue, pension, profit* 

sharing, an n u i t y ,  or a l a l l a r  p l a n  o r  contract, p r o v i d i n g  bancflca by I 

r c a a o n  o f  ago, tllncaa, d i s a b ility, or langth of aarvlci. (

*  Sac. 9.  AS 09.38.030(b) ! ■  a a a n d a d  to raadi

(b) T h a  e xception a s ounca u n d a r  A3 0 9 . 3 f l . 0 J 0  a a y  ba lncreaacd

w h a n  t h a  Individual a u batti a n  affidavit, u n d a r  p e n a l t y  o f  perjury, 

at a t l n g  that Chi Individual*a earning* a l ont support th* Individual'* 

h o u a t h o l d i  b y  ao doing, tha n a x l e u a  pare of the I n d i v idual'* aggregate 

dispos a b l e  earnings for a n y  v e a k  aubjacc to axectitlcn a a y  not exceed 

tha aaount b y  whi c h  Cha Ind i v i d u a l ' s  d laposabla ea r n i n g *  for Chat week 

exceed $550 (57731, or. If Che Individual la c l a l a l n g  a n  e xeoptlon for 

ca s h  or o t h e r  liquid aaaita u n d a r  AS 09.38.030(b), a a a x l o u a  aoounc of 

$7.200 151,100) avai l a b l e  In  a (ANY| a o n t h  la escape.

• Sac. 10. AS 09.38.035 la aaended to raadi

See. 09.38.033. BANKRUPTCY PROCrrDINfiS. In a prorerdlng under 

I)  U.S C .  Cs nk ni p. cr) (THE BANKRUPTCY ACT ( I I  U .S . C .  )| only the 

exsept Iona under AS 09.38.010,  09.38.013(a), 09 .38.017. 09.38.070.

09.38.073 and 09.38.030 apply.
*  See. I I .  AS 09.38.017, added by aec. 3 of Clila Act, doe* not npply to I

tbe asset a of a bankruptcy eatal# In  a proceeding filed under I I  U .S .C .  [ 

(Bankruptcy) before the effective dace of thla Act.

CSSB 50B(Fln)
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AN ACT

Providing for the ratabllahasnt of Che Institute for 

Clrcuxipolsr Health Studtea within the Untvaralty of 

Alaakai and providing for in  tffsctlv* data.

• Sactlon I .  PIND1NCS. The legislature finds that

(1) tha aavara health probttns of daptaaalon, alcohollsa 
pule Ida are indcale to Alaakai

(2) Billions of dollar* and countless expenditure* of tncrgy and 

t)sa hava btcn spent attraptlng; to solva or at least adequately addreaa 

theee probleaa In the state, bur that aajnr aucceists have not been 

achlavad and that a new approach to theae problem* la neededi

(3) other clrcuvpolar areas and nations. Including Canada.

Siberia, Craenland, and Scandinavia, also auffer froa thea* problem, but

that Alaska has failed to exchange research and Information with these 
cauntrtfsi

f'4) the establishment of an Institute fnr Clrcumpolar Health 

Studies within the University of Alaska would be a aajnr new step toward 

addressing and finding solutions to the health prnbleas of Alaskans and 

Inhabitants ol other clrcurpolsr rrglv nti

(3) establishment of the Institute la a concept atrnngl) sup*

ported by the International Union for Clrruepnlar Health and the Aorrican

Public Health Atsoclarlcn'a national Arctic health sclrncr policy!

(6) Alaska la an especially appropriate location for auch an 

• I *  SB 3 efd add'
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Sec. 09.35.130. T h ird  p a r ty  claim s.

NO TES TO  D EC IS IO N S

Th is  Nt'clinn is  no t g ra n t o f n uO io rity  of owfiiTsliip or the righ t o f po.sM.wion by
to co u rt to de te rm in e  tit le  to p ro p e r ly  a th ird  party. K e lln e r v. C urtis , Sup Cl.
th a t is  le v ie d  upon; i t  only dea ls w ith Op No 2913 (F ile  No. S-lli2 l, 695 P.2d
the clrcuniKtunceS under which property |()76 (I9H5).
le v ii i l i i |h i i i  may be retuined after a c l n i r n

S e c . 09.35.1 (JO. P o s tp o n e m e n t  o f  stile ,

NOTES TO  DEC IS IO N S

Th is  s ta tu te 's  re qu irem en ts  d o  no t Sup. Ct. Op No. 3085 (F ile  No. S-I00D, 
app ly  to n o n ju d ic ia l deed o f tr u s t fore* 722 j k 2d 936 <13H6». 
c lo su re  p roceed in gs . O itrow v. H iggins,

See. 09.35.180. C o n firm a tio n  o f  sa le  o r  re sa le .

NOTES TO  DEC IS IONS

II Procedure.

I I .  I ' ltO C E D U ItE . hut not direct attacka on orders of confir­
mation; since a C iv il Rule 60(b) motion in C iv i l R u le  60(b) m otion no t p ioh ib-  u d|rcct attuck it  is  not prohibited by sub­

b e d  b y  su b se c t io n  (d). — The court re- section (d) o f th is  section. Law OfTices of jc c lc J  lt.e  con onlion (hoi Ihcy hod ju d , .  M h , c ,ork y A, s  c , ()
d a lly  repealed subsection (d o f Huh nee- No 2H, , ,F i| N„ (;80 p 2d „ 25
lion, which npplieo to any  o th e r ucllon o r  ( io b ii
proceeding;" und th u s  preclude, cullnlernl

See. 09.35.250. R ed em p tio n  by  ju d g m e n t d e b to r  o r  su c c e sso r. 

NOTES TO  DEC IS IO N S

Quoted in Law Offices o f Murphy 1,. C ited  in Mocninp v. A laska M u l. nimk,
C lark v. A llm an . Sup. C l. Op No. 2811 Sup. C l Op No. 3274 (Kilo No S 19801.
(F ile  No. 65011, 080 [*.2d 1125 (1081). l\2d II988).

See. 09.35.260. C o n v ey an ce  o f  p ro p e rty .

NOTES TO  D EC IS IO N S

Quoted in I-aw Office, of Murphy L.
C lark v. A ltm an, Sup. Ct Op. No. 2811 
(F ile  No. 6501), 680 P.2d 1125 <19841.

81

V/

i J

See. 09.35.31(1. R ig h ts  o f  p u rc h a s e r  a n d  re d c m p tio n c r . The 
purchaser, frtnn the tim e of sale until a restilc ttr a redem ption. ur a 
redenipt inner, finm th e  lin ie n f redem ption until aiin lher redemplinn, 
is en titled  to the possession of the property purchased or redeemed. 
W here the properly is in the possession of a ten an t, Ihe purchaser or 
redem ptioner is en titled  to receive the ren ts of the  properly or the 
value of Ihe use and occupation nf the properly, lli 15.31 elr Mil SI.A 
19621

E d llo r 'n  m iles . — T h is  mcIiiiii is sot 
uc ilwjvi* to correct n m in o r e rro r  in tin* 
m ain  pam phlet

Chapter 38. Alaska Exemptions Aet.
Section  S ection
10. Homeblfiid exemption 30. Exemption of cnrimigN und liqu id a>-
15. Property exempt w ithout lim ita tion  sets
17. Exemption o f retirem ent plan inter- 50. Increased exemption amount

esU and payments 55 llankrtip tcy proceeding)*
20. Exemptions of personal ptojHTly 115 Adjustment « f do lla r un im iiils

subject to va lue lim ita tions 
25. Exemption of unm .itured l ,fe in su r­

ance and annu ity  contracts

Sec. 09.38.010. H o m es tead  ex em p tio n , (til An individual is enti­
tled to an exem ption as a hom estead of the individual's in terest in 
property in th is s ta te  used us the principal residence of the individual 
or the dependents o f  th e  individual, hut the value of the homestead 
exem ption may not exceed $54,000.

(b) If property owned by the en tire ty  or in common is used by one or 
more individual ow ners nr the ir dependents as th e ir principal resi­
dence, eacli owner is en titled  to a homestead exem ption of that 
owner's in terest in th e  property as provided in ta) of th is section. The 
aggregnlo value of m ultip le hom estead exem ptions allow able with 
respect to a single living unit may not exceed $54,000. If there are 
m ultiple owners of property exem pt as a hom estead, Ihe value nf the 
exem ption of each individual owner may not exceed Ihe individual 
ow ner's pro ra ta  portion of $54,000

(c) If propei ty th a t includes n hom estead is sold under an  execution, 
the sale becomes effective upon confirm ation by order o f the court. The 
court shull en ter the o rder of confirm ation unless, w ithin 60 days alter 
the sale, the individual repurchases the property under th is  section or 
the court extends the tim e for confirm ation upon th e  filing of a timely 
motion by . parly  in interest. The individual may repurchase prop­
erty , including lhal individual's hom estead, at a sale on execution 
before confirm ation by (laying into  court the costs o f tbe sa le  plus I be 
lesser of e ith e r (1) the difference between Ihe highest bid and the 
am ount of Ihe exem ption in Ihe properly, nr I2i Ihe ,-11111111111 of Ihe
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creditor's claim. If the individual docs nut exercise (lie repurchase 
right under th is subsection, the clerk of the court shall lirst rem it an 
am ount determ ined to he exem pt to the individual from the proceeds 
of sa le  and the balance less Ihe cost or the sale to the creditor. Fur Ihe 
pur710.se of collecting on am ount rem aining unpaid on a judgm ent 
o ile r repurchase of property by an  individual under th is  subsection, 
th e  creditor o r th e  creditor’s  assignee mny not m ake an o th er levy on 
the property repurchased.

(dl Upon en try  of the order of confirm ation under (c) o f th is  section 
and expiration of the time period for repurchase, the clerk m ay exe­
cu te o deed to th e  properly und when delivered it shall he sufficient to 
convey all title  o f  the individoul in the prem ises sold to the purchaser 
a t  the sale. (§ 2 ch 62 SI,A 1982; am  §§ 1, 2 ch 135 SI.A 1988)

C ro ss re fe ren ce s. — Fo*- -urrenl ex- for "Chat in tlivdua l" tw ice in subsection (a) 
cmplion amounts, see 8 A lamo Adminia- and once in Ihe lost sentence in subsection 
tra t iv c  Code 95 030. (b), m id "$51,000" for "$27,000" >n xubaoc-

E ffe c t o f am endm en ts . — The 1988 tion (n) and in tbe lo st two sentences in 
amendment substitu ted  "the ind iv idua l" subsection ll»>

NOTES TO DECISIONS

A vo id an ce  o f ju d ic ia l  lie n  to ex ten t erty ; (2) tbe gross amount o f the home-
o f  im pa irm en t o f  hom estead exemp- stead exemption is subtracted from the
tlon . — Section 522(0 o f the Unnkruplcy va lue of the property; and (3) from the re
Code provides th a t . - the debtor may mainder le ft, each lien is  subtracted, one
avoid tbe fix ing o f a (judicial| lien on . . . ni „ time, beginning w ith tbe most senior
property to the extent th o l such lien im- |„n. un til u jud ic ia l lien is  reached. Then
pa irs an exemption . . .  To determ ine ,h t. ju d ic ia l hen is subtracted. To the ex-
whether there is such an impairment of a , ho l n|| „ r , |on „ f  , h,  j lld ,cjal
homeatc.-.d exemption, the follow ing step . „  , thc rcIn^ ndcr derived In Cil.
ure taken by tbe court: (1) a ll lien s arc Sl • M  n  „ „ ...
ranked in order o? p rio rity  (and equity , i f  **».'■ “  ,  * ! n  «
any) to the extent o f the va lue o f the pmp. n " nl<r 8X1 , , , " nl' r  "  Alnh,“ ‘ l9H"

S ec. 09.38.015. P ro p e r ty  ex e m p t w ith o u t lim ita tio n , (a) An in ­
dividual is en titled  to exemption of the following property;

( 1 ) a  burial plot for the individual and the individual's family;
(2) health  aids reasonably necessary to enable the individual or a 

dependent to work or to sustain health;
(3) benefits pnid or payable for medical, surgical, or hospital care tu 

th e  ex ten t they a re  or will be used to pay for the care;
(4) on award u nder AS 18.67 (Violent Crim es Compensation Hoard) 

o r a crim e victim 's reparations Act of ano ther jurisdiction;
(5) benefits pnid or payable as a longevity bonus u nder AS 47.45;
(6) compensation or benefits paid or payable and exem pt under fed­

era l law;
(7) liquor licenses granted under AS 04;
(8) lim ited en try  perm its g ranted under AS 16.43, except as pro­

vided in tha t chapter.

§ 09.nn.0in Ai.aska 8t>tutks Slipi'I.emknt $ 09,38.015
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w (lii Tin* rif'li! If) Im rrlii*  liclil l»y 'lie  si.itc im hclxilf of no individual 
which m ay Iwcouw |uiytihh' l»y m-jioiii of disability, mu mplovmonl or 
iIIih hs, am ounts hold in tlu» lrarrii*r»i' or public employees' retirem ent 
system , and (hild  Mippnit enllerlain- made by Ihe <hdd suppoiI en 
forcem ent nj'cm.y m e exem pt.

(cl P roperty o!’the .state, a general !aw or home ru le municipality. 
tin .1 A laska S ta le  Ih iihhnj' A uthority , the Alaska Municipal linnd 
Hank A uthority , or o th er s ta te  public corporation is exempt.

(d) Heal property held hy a cem etery association established under 
AS 10.80 for the purpose of a cem etery und not exceeding HO acres is 
exempt. (§ 2 ch 02 SLA 10821

CriiHN re fe ren ce s . For Hip npplica* bencfitx from levy lo  enforce tbe col le d  ioii
lo llty  u f tbe exempt ion*! from execution i ll o f a debt, see AS 39 35.505; for provision*
income assignment order* for ch ild  Mip- exempting longevity Ixinuses from le w  lo
port, w e  AS 09.05.132<gl, for provision* enforce collection u f a debt, see A.S
exempting teachers* retirement sa la ries -17 45 120'bl, r - app licability o f the ex-
ami certa in  other nrro im ls from garnish- ernptiona fi an t ion in proceeding i to
merit, execution or levy, two AS l-t 25.20(1; enforce p f  ch ild  support, see A.S
for provision* exempting unemployment 17 23 25
rnmpenimtmn benefit* from le vy  tu en- E d ito r ’* -- Thi* section is  set
fi*rce collect ion of a debt, see AS out lo re lV c l the change in tbe name of
23 20 405ie); for provisions exempting tbe former "A Irt.ska S ta le  f lo u tin g  An-
workers' compensation benefit* fiu t levy thority" to the "Ala«ku S late lliu ld in g  A u­
to enforce the collection u f i i debt, see AS ll io ii ly "  made by $ I .  ch 103. S I.A  1980
23.3u Ifit lih i; fur provision* exempting Implementation of tin s legiidutivo m lion
amount* held in Ihe puh lir employee pen* is  made by the reviMir o f sta tu tes under
sion fund and public employee retirement AS t i l 05 031

NOTES TO DEC IS’ONS

C ited in M un ic ip a lity  of Anrb'irage v No. 3083 • F ile  Nos. S-fiOO, S-831», I* 2d 
flaugh Const r. & Kng'g Co., Sup C l. Op. (1980).

See. 09.38.017. E x em p tio n  o f  re tire m e n t p la n  in te re s ts  unil 
p a y m e n ts , (a) In addition to the exemption under AS 09.38.0Itjib), 
the following are  exempt from a claim of nn individual's creditor:

(1) Ihe in te rest of the individual in a re tirem en t plan; anil
(2) th e  money or o ther assets payable to the- individual from a  re-

4  )  tirem cnt plan.
(h) T he exem ptions provided hy la) o f Ibis section do not apply to  a 

coal, nil ion made hy an individual Io n  retirem ent plan w ithin 120 
days before th e  individual files for bankruptcy.

(c) The exem ptions provided hy (al of this section do not prevent the 
paym ent of benefits under a retirem en t plan to mi altern a te  payee 
under a  qualified domestic relations order. In th is  subsection, "q uali­
fied dom estic relations order" has the m eaning given in 26 U.S.C. 
4l4(p).

(dl A retirem ent plan exempt from claims under (a) of Ibis section 
is conclusively presum ed (o In- a spendthrift tru st under this section.

4 J  «7
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(i>) In th is  section,
( 1I "a lte rn a te  payee" has (lit* m eaning given in 20 U.S ( ' -ll-lipiiH); 
(21 "iiidivjdunl" m enus nil individual wlm inn participant m. a Immi 

•Tii iary nf, n r t n  a lte rn a te  payee of a  retirem ent. plan;
Cll "relirem e il p lan" m eans ii retirem ent plan d ia l is qualified tin 

iI i t  2(i U.S.C. M K ai, 2(i U.S.C. •KlIKal, 20 U.S.C. 403(10,20 U S C  100. 
nr 20 U.S.C. III!) (In lrrn a l Revenue Cndui (5 3 i l l  130 SI.A IIIHH I

Cilllur'N nnli'ii. - Si-rll.m II .  rh 13ft, 
SI.A IIIHH iii'iv iili', (lull 11, l i  M'vlion "iliM'K 
ll'il apply lo llu* iihsl'Ij. of it lianhi ujilcy

I ' s l i i l r  in  II |d1 '. I'l l11.i;: lilt t l Iili.li- r I I 
I I S I .  i l l.m lt i i i j i i ,- v i Ill-full* fii| i I io iiI i i>i  Ii 
IIIHH “

Sec. 00.33.020. E x e m p tio n s  o f  p e rso n a l p ro p e r ty  S lilijrcl In 
viiluci lim ita tio n s . (a) An individual is entitled In an exemption in 
property not to exceed an aggregate value nf $3,000 ehnsen by the 
individual from the following categories of property:

(1) household goods ami weiirini; iifiparel reasonahly nere.sanry fur 
one household;

(2) if  reasonahly held for the personal use nf the individual nr a 
dependent, hooka and musical instrum ents; and

131 family portra its  and heirloom s of partieulnr sen tim en ta l value 
to the individual.

Ih) An individual iK en titled  to exemption of jew elry, nut exceeding 
$ 1,000 in ag gregate  value, i f  held for the personal use of the imlivid 
ual or a dependent.

(c) An individual is entitled  to exemption, not exceeding $2,300 in 
aggregate value, o f im plem ents, professional hunks, and trails u f the 
trade.

(ill An individual is entitled  tu Ihe exempt inn ul pets to Ihe ex ten t of 
a value not exceeding $ 1 ,000.

te l An individual is entitled  lo an  exemption of one m otor vehicle to 
th c e x le n to fn  value not exceeding $3,000 if the full value of th e  motor 
vehicle does not exceed $20,000. (it 2 ch (52 SI.A 1982; am § *1 ch 135 
SI.A 1988)

Crosx re fe ren ce s . — For co rrea l ex* 
cmplion urnounls, sec 8 A lusku Adm inis­
tra tive  Cade 98.030.

E ffe c t o f nm endm cn te . — The lOHrt 
amendment substitu ted  ‘ $3,000" for 
$!,800‘ in the introductory lungun "* u f

buIisc iI inu la) aa .I in su liK irlian  let.
$1,000 far "$8(10" in sale iec linas (In and 

Id), $2,HII0 for "$ 1,100" in subsection Icl, 
and “$20,000" far "«10.000" in su le en ian  
(el.

Sec. 09.38.025. E x em p tio n  o f  u n m a ltire d  life in s u ra n c e  an d  
a n n u ity  c o n tra c ts ,  (a) Except as  provided in th is  section or AS 
09.38.017, an  individual is en titled  tn exemption of tinm alurud life 
insurance and annu ity  contracts owned hy the individual. If the eon- 
I ra r '-  L c  accrued dividends nnd loan values availab le to the individ­
ual g a tin g  more than $ 10,000, a  creditor m ay obtain  a  court
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older requiring the individual debtor lo pay Ihe creditor, and audio- 
rising  the creditor on th e  debtor's behalf to  obtain  paym ent of. the 
am ount of Ihe accrued dividends and loan values in excess ol $10,000 
m the iiinntilil ol the creditor's claim, whielu-ver is less 

(hi A judgm ent creditur ur o ther claim ant uf all in s id er may mil 
levy upon any of the assets o r securities held ill th is s la te  as a deposit• * ■ i- .. i...1.1................. iH 'vy ii|i«rii i i i i j  ••• . . . .  . .      . .
for the protection ol Ihe insurer's  policyholders m policy holders nod

..........................  1 - 1 —-1—• .......... •■'•■•lit llli d

.......  ...................................................
Economic D uvelopm eiil, un de r c ! . . .h  the deposit is made, i t  2 th  02

iui ««>•   - . ---------    t
creditors Deposits under AS 21.09 270 limy he levied upon if  pi i 
in th e  order o f th e  director o f insurance. D epartm ent of Conum-ire anil

SI.A 1082: mu S fi ch 135 SI.A I0H8I

^ ^  C ra ss  re fe ren ce s. — Far cu rren l a.* aniemlfiH-tit. III s iiI i-i s I i i i im i i i , i i i i i  ifi-,1 **i
*ii|>lii,n m na iia ls , see 8 A laska  Adnunis- ......... . . .........   ...

Irn ttve I " il l 118030 M ile lilu le il "$111.00(1" f.»r *'$5,000' Iwitv
FT ferl o f  nmeiHlnienlM. ‘llu- I9HH in  lln- M'lnnii -.1'I‘O'IMe

See. (I9..'I8.030. E x e m p tio n  o f  e a rn in g s  an d  liipiiil a s se ts , 
lal Except as provided in (h) and (cl of th is section and A.S 09.38.050. 
mi individual debtor is en titled  to an  exem ption of the individual 
debtor's weekly net ea rn in gs not to exceed $350. The weekly net ea rn ­
ings of an  individual a re  determ ined hy subtrac ting  from llu- weekly 
gross earnings all sum s required  hy law or court o rder" . In- w ithheld 

J  The weekly net earnings nf an  individual paid mi a monthly h,i>is are
W m JW  determ ined hy subtrac ting  from Ihe m onthly gross ea rn ings of the

individual all sum s required  hy law or court o rder lo In- w ithhold and 
dividing Ihe rem ainder hy -1.3. The weekly net earnings nf mi iiuliud- 
iijiI paid un a sem i-m onthly basis are  determ ined hy sub trac ting  from 
the sem i-m onthly gross ea rn in gs all sum s required  by law or court 
order lo he w ithheld an d  dividing the rem ainder hy 2.17.

(h) An individual who does not receive earnings either weekly, 
sem i-m onthly or m onthly is entitled  lo a m axim um  exemption for the 
aggregate value nf cash and oilier liquid assets available in any 
m onth n f $1,-100, except us provided in A.S 09.38.1150. 'file  term  "liquid 

. assets" includes deposits, securities, notes, d ia fls , accrued vacation
^  J  pay, refunds, prepaym ents, mid receivables.

(cl A creditor may levy upo ..rnings exem pt under Oil anil (hi of 
th is  section if  the creditor's claim  is 

t l )  enforceable against exem pt property under AS 09.3S(Kiaia1 I';

AS 11938 017” ill (III' fir-1 >ciili-iin- -out

or
(2) enforceable under an  o rder n f a  court o f bankruptcy u n d er II 

U.8 .U. 1301 — 1330 tU ankrup lry  Reform Act o f 19781.
(ill If the individual debtor is a nonresident. Ihe lim itations on gal - 

iiislimenl imposed under 15 U S C . 1117.3 apply.
(el T he following property, unless exem pt without lim itation und-1 

AS 09.33.015 nr 09 38.017. upon rereipl Iw and while il is ui llu

8!)
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possnssion of th e  individual, .shall he tresiled as earnings, income, 
cash, or o ther liquid assets under th is  section:

(1) benefits paid hy reason or disability, illness, or unem ploym ent;
(2) money or property received for alim ony or separa te  m ainte­

nance;
(3) proceeds o f insurance, a  judgm ent, o r a  se ttlem ent, o r o ther 

rights accruing as a result ofhodily injury of the individual or of the 
wrongful death  o r hodily injury of an o th er individual o f whom the 
individual was or is a dependent;

(4) proceeds nr benefits paid nr payable on the death nf an  insured, 
ir the individual was the spouse or a  dependent nr th e  Insured; nnd

t.r>) am ounts paid under a stock bonus, pension, profit-sharing, an- V/t
nuity, o r sim ilar p lan  or contract, providing benefits hy reason of age, 
illness, disability, o r length of service. (§ 2 eh (32 SI.A 1!)82; am  § 36 
ch 6 SLA 1984; am  §§6 — 8 ch 135 SLA 19881

E ffe c t o f omcnrimcntH. — 'llu* I9H< for *‘S 175” in tin* firs t wn tence in
ninendment changed flat* federal .'(titu lary m iI imh I io ii tu i mid for **$700" in
reference in  parujfrnpli (21 of subsection the firs t sentence in Mibsortiun (b). and 
(ch inserted "nr 09.3M.017" in the introtluc*

The 1988 amendment substitu ted tory hitiKii.iKo of subset I ion (el.

Sec. 09.38.050. In c re a s e d  ex em p tio n  u m o u n t. (at An individual 
debtor who is in possession o f money th a t  w as obtained us paym ent for 
an  injury or disability  may request the court lo order an  increase in 
the exemption am ounts under AS 09.38.030. 'flic  individual debtor 
shall subm it affidavits or offer testim ony in support of the request as 
required by the court. The couit shall determ ine the exemption 
am ount a fte r consideration o f the ind ividual’s  responsibilities an d  all 
the present and an ticipated properly und income of Ihe individual, 
including th a t which is exempt.

(b) The exem ption am ounts under AS 09.38.030 may be increased 
when the individual subm its an affidavit, u nd er penally of perjury, 
s ta tin g  th a t the individual’s  earnings alone support the individual’s 
household; by so doing, the maximum p art o f the individual’s aggre­
g ate  disposable earn ings for any week subject to execution may not A k
exceed the am ount by which the individual’s  disposable earn ings for 
th a t week exceed $050, or, if the individual is claim ing an  exemption 
for cash or o ther liquid asse ts  under AS (I9.38.030thl, n m axim um  
am ount of $2,200 available in a m onth is exem pt. (§ 2 ch 62 SLA 
1982; am  § 9 ch 135 SLA 1988)

Croaa rc fe rcn cca . —  For curren t ex- amendment substitu ted  "$550" fo r  *$275"
cmption amounts, aco 8 Alaska Adminis- and "$2 .2(10 a va ilab le  in a" for ' $1,100
tra t ive  Code 95.030. ava ilah le  in nny" lit .subsection tb l.E ffe c t o f am endm en ts . — The 11188
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Sec. 09.38.055. B a n k ru p tc y  p ro ce ed in g s . In a  proceeding under 
11 U.S.C. (Bankruptcy) only the exem ptions under A.S 09.38.010, 
093 8  015(a), 00.38.017, 09.38 020, 09.38.025 and 00.3H03II apply 
(§ 2 ch 62 SLA 1982; am  § 10 ch 135 SLA 19HH>

E ffe c t o f ( im endm rnH . The 1988 n ip tcyT  fur "(lie Ih it ik rup lry  A d  - II 
umrndrncnt sub stitu ted  “ I I  USC-<ftank- I ’ S C  i' und inscrl-d "0938017

Sec. 09.38.065. C laim s e n fo rc e a b le  a g a in s t  ex e m p t p ro p e r ly .

NOTES TO DECISIONS

Execu tio n  on lim ite d  en try  p e rm it, due c> M support c la im s to evt'Ctite 
- Expression* o f leg is la tive  in tent in against an n tbertttse exempt Im it l id  

combination w ith the clear provisions of entry permit Anderson v. Anderson, Sup 
the 1982 Exemptions Act are persuasive C l. Op No 3172 iF t le  No S-I32()t. 731! 
evidence that the leg is la tu re  meant what p j j  32<; ■ 1987) 
it said in  perm itting a parent w ith past

See. 09.38.115. A d ju stm en t o f  d o lla r  a m o u n ts , ta) The dollar 
am ounts in th is chapter change, as provided in th is  section, according 
to and to the ex ten t of changes in the Consum er Price Index for all 
Urban Consum ers for the Anchorage M etropolitan A rea compiled by 
the B ureau of Labor S latisPcs, United S tates D epartm ent nf Labor 
(the index). The index for Ja n u a ry  of the y ear in which this section 
becomes effective is the reference base index.

lb) The dollar am ounts change on October 1 of each even-num bered 
year if the percentage of change, calculated to th e  nearest whole per­
centage point, between the index for Ja n u ary  of th a t y e a r  and the 
most recent index used lo change the exemption am ount, is 10 percent 
or more, but

(1 ) th e  portion o f the percentage change in th e  index in excess o f a 
m ultiple of 10 percent is disregarded and the dollar am ounts change 
only in m ultip les o f 10 percent nf the am ounts appearing  in this ch ap ­
te r on A ugust 26, 1982; and

(2) the dollar am ounts do not change if the am ounts required by 
th is section are  those curren tly  in effect as a result o f ea rlie r applica­
tion of th is  section.

tc) If the index is revised, the percentage of change is calculated en 
the basis o f th e  revised index. If a revision of the ii> ’ex changes the 
reference base index, a revised reference base index is determ ined b<' 
m ultiplying the reference base index applicable hy Ihe rchasing factor 
furnished by the United S tates Bureau of Labor S tatistics. If the* index 
is superseded, th e  i.-.dex referred to in th is section is the one rep re­
sented by the Bureau of Labor S tatistics as reflecting most accurately  
changes in the purchasing power of the dollar for A laskan consum ers

(d) The D epartm ent of Labor shall adopt a  regulation  announcing
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(1) on or before Ju n e  30 of each year in which dollar am ounts are  to 
change, the changes in dollar am ounts required by (lit o f th is  section; 
and

12) promptly a fter the changes occur, changes in the index required 
by (c) of this section, including, if applicable, the num erical equivalent 
of the reference base index under a revised reference base index and 
the designation or title  of any index superseding the index.

(e) The D epartm ent of laibor shall also provide notification of a 
change in exemption am ounts required under (c) of this section to the 
clerks o f court in each judicial d istric t of the state. (!) 2 ch 62 SLA 
1982; am § 37 ch 6 SLA 1984; am  §6 18, 19 ch 14 SLA 1987; am 
§5 18, 19 ch 14 SLA 1987)

E ffe c t o f nm cn ilm rn ls . _  The I'lH I l>cr" fur J u ly "  unit "January o f lh . i t  year
amendment ra iho ilu tcd “November" fnr and the most recent index used tn change
"December" in Ihe introductory language the exemption amount" for "November of
o f subsection lb). the preceding year and the reference base

The 19S7 amendment in the infrnduc- index" mid substitu ted "dune" fnr "April"
lo ry o f subsection i lu  m itis litu lid  "Orln- in Kuhscctinn I d l l l l

Chapter 40. Provisional Remedies.
A rtic le
I .  Attachment <5 09 UM).r»0)

A rtic le  1 . A ttach m e n t.

Scc tlnn
50. l.ien on real estate

Sec. 09.40.010. T h ird  p a r ty  liab il. 'v .

NOTES TO DEC IS IO N S

ll ' i r d r n  on garn ishee lo  eH ln lilish nf- fe i«■ such os a good fa ith  re liance on a
P r im itiv e  de fen se . -  In nn action pursu* so lid  assignment. Stecnmeycr Corp. v.
an t to thin section, a garnishee has the M .-rlensonNenl. Sup. C t, Op. Nn. 3154
burden u f estab lish ing an affirm ative do* (File Nn. S>I4I(II, P.2d ll!)H7t.

Sec. 09.40.050. L ien nn re a l e s ta te . If real property is altucheil. 
the peace olliccr shall make a certificate em itlilting  the title  of the 
cause, the names of the parties, a description .if the property attached , 
the dale of attachm ent, a sta tem en t th a t a writ of a ttachm ent has 
been issued, and the date or issuance, and  shall wit bin 10 days deliver 
the certificate to the recorder of the recording distric t in which the 
real properly is situated. The recorder shall record the certificate in a 
book lo be kept for thu t purpose. When the certificate is recorded, Ihe 
lien in favor of the p lain tiff attaches tn the real property described in 
the certificate from the date of the attachm ent, hut if recorded a fte r­
wards, it only attaches as against third persons from the d a te  of the
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subsequent recording. W henever the lien is d ischarged, it is the duty
of the recorder, when requested, lo record the tran scrip t nf nn order,
entry  of satisfaction of judgm ent, or o ther proceeding of record 
whereby it appears that the lien has been discharged. (S 7 05 ch 101 
SLA 1962)

Ilrv i& o r’ti no tes . — Minor word bccnuM.* of the e io ir tm rn l of ch 161, SI.A 
chnngon re lated to the recording o f dncn* IDHH 
nwnt.s were math* in (lit* rsrctnm in I0H8

Chapter 43. Arbitration.
A rtic le
1 Uniform A rb itra tion Act <55 09 43 160. rtit.t' l.170*

NOTES TO  DEC IS IO N S

C ited in C ity o f Vuldcz v. 18.99 acre*,
Sup Ct Op. No. 2834 (F ile  No 694rt>, 686 
P2d 682 (11)811

§ 09.43.160 C o d e  o f  C iv il  P r o c e d u r e  fi 09.43.170

A rtic le  1. U n iform  A rb itra tio n  A ct.

Section
160 Appeals
170. Court, ju r isd ic tio n

Sec. 09.43.160. A p pcn ls. (a) An nppenl mny he tak en  from
(1 ) nn order denying nn application to compel a rb itra l ion made un­

der AS 09.43.020;
(2) an order g ran tin g  nn application to stay arb itra tio n  made under 

AS 09.43.020(b);
(31 an order confirm ing or denying confirm ation of nn award;
(41 an order modifying or correcting nn aw ard;
(SI an order vacating un aw ard without d irecting  a rehearing; or
(6) a judgm ent nr decree entered  under th e  provisions of AS

09.43.010 — 09.43.180.
(h) The appeal shall he taken  in the m anner and  tn the sam e extent 

as from orders o r judgm ents in a civil action. (!) I ch 232 .S I.A  I t l l iK t

E d i t o r ' s  lio le M . T in s  m u I i i i i i  i«  w*l 
o u t a b o v e  to  c o r n 'd  a  m in o r  e r r o r  in  (In* 
m a in  p a m p h le l.

Sec. 09.*13.170. C o u rt, ju r is d ic t io n . In AS 09.-13.010 — <19.-13.1 HO. 
the term "court” m eans the court w ith jurisd iction in th is slate . The 
m aking of nn agreem ent described in AS (19.43.010 providing fur a rb i­
tration  in th is s ta le  confers jurisd iction  on the court to enforce llo- 
agreem ent under AS 09.43.010 — 09.43.180 and to en ter judgm ent on

93



/ALASKA- o w s  Acn-

§ 09.38.015 A l a s k a  S t a t u t e s  Supplement § 09.38.015

creditor's claim. If  the individual dues nut exercise the repurchase 
r ig h t u nder th is subsection, the clerk  of the court shall first rem it nn 
am ou n t determ ined to be exem pt to  th e  individual from the proceeds 
of sole and the bnlnncc less the cost of the  snle to the creditor. For tho 
purpose o f  collecting an am ount rem aining unpaid on a judgm ent 
a f te r  repurchase of property by an  individual under th is subsection, • 
th e  creditor or the creditor's assignee mny not m ake nnothcr levy on 
th e  property repurchased.

fdj Upon en try  o f the urdcr o f confirm ation under (c) of this section 
und expiration of the time period for repurchase, thu clerk inuy exe­
cu te  n deed to the property and when delivered it  ahull be sufficient to 
convey all title  of the individual in th e  prem ises sold to the purchaser 
a t  the sale . (§ 2 ch G2 SLA 1982; am  §§ 1, 2 ch 135 SLA 1988)

C ro ss  re fe ren ce s. — Fur curren t ex- for " t l iu l in illvdu id " tw ice in aulmcclion (u) 
eruption amounts, nee 8 A laska Adminl*- and once in the lout acntcnce in subsection 
tr a t iv c  Code 95.030. (b), and ">54.000“ for "$27,000" In eubsec-

E ffe c t o f am endm en ts . — The 1988 tion (a) nnd in the la s t two sentences in
amendment substitu ted  ''the ind iv idua l" subsection (b).

NOTES TO DECISIONS

A vo id an ce  o f  J u d ic ia l lie n  lo  e x ten t erty ; (2) Ihe gross amount of Ihe home- 
o f  Im p a irm en t o f  hom estead exemp- stead exemption Is sub lroclcd from the 
tio n . — Section 522lf) o f the Bankruptcy vo luc of the property: and (3) from the re-
(bide provides that ". . . the debtor may muinder left ouch lien is subtracted, uno
avo id the fix ing  of n (judicial) lien on . . .  Qt  a tim e, beginn ing w ith the most senior 
property to Ihe extent th a t such lien im- |jcn j u l l l i| „ ju d ic|n| |icn js  rcilched. Then
pom , on exemption . . . .  To determ ine lh e  ju ,|iciu| )k.n  Hubtructccl. To tho ex-
whether there is  such nn impairment or a tc n l , hu t or rtton „r ih c  Judicin|
  : ' t " d  r . : " 11"" ' } h?,r:,l,? r  "K " "  K-n «•» rum uimhr derived in 12).ore inker. I,y t lry- r .u .t: (I o il her,- ore ub<j , vulJub|(, u  „
ruuket! in order o f p rio rity  (and cq u ily , i f  n  . Q,lo  . . .  , n  Al , , no.!
any) to the extent u f Ihe va lue of the prop- D on k r 833 (U ankr U Aloaka 198<>-

S ec. 09.38.015. P ro p e r ty  e x e m p t w ith o u t lim ita tio n , (a) An in ­
dividual ia entitled  to exemption of the following property:

(1 ) a b urial plo t for the individual an d  the individual's family;
(2) health  aids reasonably necessary to enable th e  individual or a  

dependent to work or to sustain  health ;
(3) benefits paid or payable for medical, surgical, or hospital care to 

th e  ex ten t they  a re  or will be used to pDy for th e  care;
(•I) an  uwurtl under AS 18.07 (V iolent (.’rim es Compensation lluurd) 

o r a crim e victim ’s reparations Act of another jurisdiction;
(5) benefits pnid or payable us u longevity bonus under AS ‘17.45;
(6) compensation o r benefits paid o r pnyablc and exem pt under fed­

eral law;
(7) liquor licenses grunted under AS 04;
(8) lim ited entry  perm its g ranted  under AS 10.43, except us pro­

vided in th a t chapter.

§ 09.38.017 C o d e  o f  C i v i l  I’hocf.h u ik 5 09.38,017

(Ii) The rig h t to lieiiefils iiehl hy the s ta le  on beha lf of an individual 
which may become payable by reason of d isability , unem ploym ent or 
illness, am ounts held in the teachers ' or public employees' re tirem en t 
system , nnd child support collections mudu by the child support en ­
forcement agency arc exempt.

(c) I’roperty of tho stule, a  genera l law or hom e ru le m unicipality, 
the A laska Stutc Building A uthority , the  A laska M unicipal Bond 
Hank A uthority, or other s ta te  public corporation is exempt.

(tl) Real property held by a  cem etery association established under 
AS 1(1.30 for thu purpose of a cem etery and not exceeding 80 acres is 
exempt. (§ 2 ch 62 SLA 1982)

Cron* re fe rence* . — Fur the n|>|ilicn- benefit* frunr levy to enforce the collection
h llity  o f tli-.- exemption* from execution in of n debt, nee AS 39 35.805; fur pmviaiona
incut,ie UMHigiouent on),so for ch ild oil,,- exempting longevity ttnmoic* from levy tu
|wrt, *co AS 09.t>5.132lgl; for provlxionn enforce collection of n de l,I, ueo AS
exempting teacher*' retirement nulnrica 47.-IS 121X1,); for opp licnhilily o f the ex-
onil certa in other nmourLx from garnixh- cmplion* from execution in proceedings to
m snt, execution or levy, see AS 14,25.200; enforce payment of child support, see AS
foi provision* exempting unemployment 47.23 250.
compensation benefit* from levy to en- E d itu r'o  note*. — T in s section i* net
force collection of o debt, see AS out to reflect the change In the name of
23.20.405(e); for provision* exempting the former "A laska State Rousing Au-
workcrs' compensation benefits from le v y  thority" to the "A laska S la te Bu ild ing A u ­
to enforco the collection of a d, Id , see AS thority" mode by 1 1, ch. 103, S I.A  1986.
23.30.1601b); for provision* exempting Implementation or th is leg is la tive  action
umoiint* he ld In  the public employee pen- is  made by the reviser or s ta tu te s under
sion fund und public employee retirem ent AH 111.05.11.11.

NOTES TO  D EC IS IONS

C ited  in M m ilc ipu lily  of Anrhornge v . No. 30H3 tF ile  Non. S-G!ltl, S-831), P 2d 
Uiiugli CoiiHlr. tU Eng'g t.'u, Hup. C l. Op. (ItlHlil.

Sec. 09.38.017. e x em p tio n  o f  r e tire m e n t p lan  in te re s ts  a n d  
p n y m cn ls . (n) In addition to  th e  exemption u nder AS 09.38.015(b), 
the following arc exempt from n claim of nn individual's creditor:

( 1 ) the interest of the individual in a re tirem en t plan; and
(2) th e  money or other asse ts  payable to th e  individual from a  re ­

tirem ent plan.
(b) The exemptions provided by (a) of this section do not apply to a 

contribution made by an individual to a  re tirem en t plan w ithin  120 
days before the individual files for bankruptcy.

(c) The exemptions provided hy (u) of th is section do not prevent th e  
paym ent o f benefits under a  re tirem en t (dan to an a lte rn a te  payee 
under a qualified domestic relu liuas order, la  th is  subsection, "quali­
fied domestic relations order" hus the m eaning given in 26 U.S.C. 
4l4lp).

(d) A retirem ent plan exem pt from claim s under (a) of litis section 
is conclusively presumed to he a  spendthrift tru s t  under litis  section.
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Chapter 38. Alaska Exemptions Act.
S e c t io n S e c tio n
10 H o m estead  ex em p t ion 75 M|m-i oil prorediireh r e l a t in g  to  l iu u le d
15 I’ro p r r ly  ex em p t w ith o u t l im ita tio n value exem ption*
20 K xem plim tH nf jhtmumI p n q te r lv  niiIi 811 I'ltw edm e* Oppln a b le  to  o levy  on

j u t  to  value t i in i lo l ioiim pi»|N r |v  ol an  in d iv id u a l
25 K xem ptioo  o f i in m iitu ird  lit n txiir HA C ontent* of not ire

m ire  m ol a n n u i ty  rn n lr iu lt . 30 AxieMinii of righ t*  by a n o th e r
30 F x em p tio n  nf e a rn in g a  am i lop io l 95 J u d o  m l  relief

flftftcll too fb-blor'ft pro|H 'rlv o w n e d  w ith  on
35 C o n tin u in g  lien  o n  wage* o .n r r
40. I’r to ri tie*  b e tw een  c o n tin u in g  liriM 105 W aiver n f exem ption
45 Hirer liv e  d a le  o f  ro n tim iio g  lieu 110 Federal re ip iireo ien ts
50. In rr ease d  ex em p tio n  om oiiu t 115 Adjust na ot o f d o lla r  n m o iiiili
55. b a n k ru p tc y  proceeding* 120 I 'ro litlio o  nf p ro p e rly  of ffind eitlx
60 T ra c in g  ex em p t p ro p erty uml nonrexldenlH
65 C la im *  e n  fore co b le  a g a im t exem pt 500 Definition.*

p ro p e rty 5 10 Short title
70 L im ita tio n  on c n ro rre rn en l of c e r ta in

n e tu r i ly  itile re s lo  in  ex em p t good*

I to v i io r ’x note*. — Severn! net lions in 
th is  chapter were redrafted in I9M2 l« 
remove personal pronouns in cnnfornuly 
w ith AS (II (1503lie l.

C’roNM re fe ren ced , — For general provi- 
ftn.ni concerning execution, see AS 03 35 
tint! C iv. K 03. for leg is la tive  In ten t, see 
i  l  ch 02 SLA I982; for transition provi­
sions, see II 15 ch 02 SLA 1082.

C o lla te ra l re fe ren ce s . — .11 Am .lur. 
2d, Kxcmptinns, t I e l *eq.

35 C .J .S ., e x e m p tio n s , k 1 e t  seq
Joint linnk account as su lije r l to nllurh- 

rnent, garnishment, or execution hy cred­
ito r of one o f the jo in t depositors, I I  
ALR3d MGS.

Fam ily allnwunce from decedents estate

a s  exem pt from  n tt iu li in e n t . g a rn is h m e n t, 
execu tion , nnd foreclosure. 2 7  A l.lt3 d  MG3 

W hat is  "necessary" f u r n i tu r e  e n ti t le d  
to  exem ption  from se iz u re  fo r  de ltt, 11 
A LICId GII7 

In ju ry  to  credit M n nd ing . re p u ta tio n , 
so lvency, o r profit p o te n tia l uh e le m e n t i  o f 
d a m a g e  resu ltin g  from w ro n g fu l execu tion  
a g a in s t husinexx p ro p erty . 5 5  A L It.ld  311.

K nip lo jee re tirem en t p e n s io n  lienefitH 
ns  exem pt from g a rn ish m e n t, a t ta c h m e n t ,  
lev y , execution, or s im ila r  p ro c e e d in g s , 03 
A LICId 711 

C hoice o f law ns to  e x e m p tio n  of p ro p ­
e r ty  from execution, 10(1 A L It.ld  1235

See. 09.38.010. I lo m estcu d  ex em p tio n , in) An individual is e n ti­
tled to an exem ption us a hom estead of the individual's in terest in 
property in th is s ta te  used as the principal residence or th a t individual 
or the dependents of th a t individual, hut the value of th e  hom estead 
exemption may not exceed $27,000.

(Ii) If property owned hy the en tire ty  nr in common is used hy one nr 
more individual owners or the ir dependents as their principal res i­
dence, each owner is entitled  to a hom estead exemption of th a t  owner's 
interest in the properly as piovided in (a) of this section. T he aggregate  
value of m ultiple homestead exem ptions allowable with respect to a 
single living unit may aut exceed $27,000. If there are m ultip le  owners 
of property exem pt as a hom estead, the value of the exem ption of each

t

individual owner may nul exceed I hot individual owner's pro ra la  por­
tion o f $27,000.

lei If property that includes a homestead is sold under an execution, 
the sale heroines effective upon ctm finunlion hy o rder o f the court The 
rot u I sloill en ter the o rder o f confirm ation unless, it liiti tin da \ s a lte r 
tin- sine, Ihe individual rep urchases the pmpi-ilv ondci llu ssc ilio ii or 
tin- court extends the tim e for confirm ation upon the tiling ol a lunch  
motion hy n party in in te rest The Individual limy lepui'chose propelIv, 
including llmt individual's hom estead, at a sale on execution before 
confirm ation by paying in to  court the costs of th e  sa le  plus the lesser 
of e ith er 11I the difference between Ihe highest hid and the amount nf 
the exemption in Ihe property, o r (2 l tin- a mount of Ihe creditor's claim 
If the individual does not exercise Ihe repurchase right under this 
subsection, the clerk of th e  court shall first rem it an  am ount de ter­
mined to lie exempt to th e  individual from the proceeds of sale and the 
Imlnnce less (he cost of Ihe sale lo tin- creditor I'm the pm po-e of 
collecting on am ount rem ain in g  unpaid on a  judgm ent a lter 
repurchase of property hy an individual under th is siihseclioii, the 
creditor or the creditor's assignee may not moke an o th er levy on Ihe 
property repurchased.

idi Upon entry of the o rd er of confirm ation u nd er i d  of th is  section 
and expiration of the tim e period for repurchase, the clerk may execute 
ii deed to the property an d  when delivered it shall lie sufficient to 
convey all title of the ind ividual in the premises sidd to the purchaser 
at the side. (S 2 ch 02 SI.A  1982)

Cro.. ri-fm-nri-*. Tor provisions value-sitcclliisl under s illo vc ls iiid o o d l- i-
.-xc-inplina homt-slt-ml lu-M '->• li-n.-mts l.y  st-tllon. m i1 AS .'I I |.ri t 40.1m
(lit- i.-iitm-ly train i-xi-i'Ution an .le t ils  la  llu*

N O T E S  T O  D E C IS IO N S

P r io r  luvv. — Ear coses c an s liit in g  tiia.oh. I l l Al.i-K.t m il} O lll- i. D alian v
farmer Maluli-.-t. ra-c-Scaijr.-rn v  WVrutler, In t ir iu r  CrerlO llnri-att. Inc ..Sup . C l Op
5 A laska 715 (11)171; W oodier v. Na 2I5B iK lte N- T .We. BIT. P al (-11
Ilrennentnn, 7 A laska IS  I !Olf.lI. W illiam s IplsOr
v. Tliampsnn, 7 A laska It l l l 11 ((-'71, In re

See. 09.38.015. P ro p e r ty  ex e m p t w ith o u t lim ita tio n . Oil All irnlt 
vidual is entitled  lo exem ption of the following property:

I l i a  burial plot for Ihe individual and the individual's family;
(2) health  aids reasonably necessary In enable th e  individual or a 

dependent to work or to su s ta in  health ;
(3) benefits paid or payable for medical, surgical, o r hospital care to 

Ihe ex ten t they ore or will he used to pay for Ihe care;
Ml an  award under AS 18.07 (Violent Crim es fm upi-nsalim i Hoard i 

nr a crim e victim 's rep ara tio ns Act of another jurisdiction;

ii 0 9 . 3 8 . 0 1 0  ( . ' o i m :  u r  C i v i l .  f ’ lOM K t U  Mi. 4 0 9 .3 8 , 0 1 5
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iiil bini-fit-. p.ii<l ur payable us u longevity bonus under AS -17 '15; 
(Ol compensation ur hem-lits paid ur payable mid exempt under 

federal law;
171 liquor liionties g ran ted  u nder AS (I I,
(HI h u n te d  e n l ty  |ii'i niiN)<i nnli il unili i AS Hi Id, cm i |il nsptovidetl  

in Ilial chapter
il>) T in-1 i/flit In benefits In-Id liy (lie sln lc un Iii'ti.iIf nf nil iniliviilil.il 

vv-liich limy Ihtiiiuc |mynldc by reason nl disability, iiMi-nt|d<ty(lient ur 
illni'KM, am ounts held in Ihe teachers' nr pnhlu- employees' iclirciiii'iil 

s tem , and rhiId support. culledinns inndi* hy Ihe child support 
enforcem ent agency m e exenipi 

Ic) Property nf Ihe sln le , n general law nr home rule municipality, 
Ihe A laska S tale  Mousing Authority, the Alaska Municipal Hand Dank 
A uthority, nr o ther sla te  public corporation is exempt 

lilt Ileal property held hy a cemetery association established under 
AS 10..''10 for Ihe purpose nf a cemetery and nut exceeding 00 acres is 
exempt. (S I! ch 02 SI,A IIIH2I

Chinn r r f c r  fn r  r.i. Fur llu*
•i|i|ilirnliililv of <lu* i*xrni|iliniis from cxi*- 
«iilnm in imoiiu* .i*Hgmm-nt ohIcih for 
ch ild ttupjtorl, M*e AS O'J 65 I.12(g(. for pro- 
Visions exempting le . i r h m ’ reliri'ilicnl 
subtile* nnd cerium  other nmounlA from 
gnrni*hrm*nl. execution or levy, see AS 
M 25 2(H). for provisions exempting unem* 
ployrneiil compenwition benefits from levy 
to en force collection of n deht, see AS 
23.20.405(e); for provisions exempting 
workers' compensation benefits from levy

to enforce the ro lled  ion o f a deht. see AS 
2.1 .‘It! If KM hi. for |iniM*>jnnM exi'nipling 
nmoiiniK held in the public employee pen­
sion fund and public employee retirement 
benefits from levy lo enforce the collection 
of ii deht, m*i* AS 39.15 500(h); for provi­
sions exempting longevity In iiiiim 's from 
levy lo enforce collection of a deht, see AS 
47.45 I20iM; for app licab ility  of the 
exempt ions front execution in proceedings 
to enforce p .ivinenl of ch ild support, see AS 
47.23.250

NOTES TO D EC IS IO N S

le g is la t iv e  in ten t iis  to lii|uor 
licenscH. — Former AS09.J5 0H7 |si e now 
lai(7) of th is  sect ion | indicated an overall 
leg is la tive in tent that one general creditor 
of a lupinr license holder should not he 
allowed to place h im se lf in a preferred 
position over other general creditors. C Y . 
Inc. v. Drow n, .Sup Ct. Op No I fitly iF ile  
No 2781), 574 I*2d 1274 tl078».

L iquo r lic en se s  nu t exem pted from  
co verage u n d e r A r t ic le  0 o f Ihe

U iiifu rm  Com m erc ia l Code (AS 15.09).
See C.ihsmi v Ala>ka ADC lid  . .177 K 

Supp 1 1 11> A laska 11174». derided under 
former AS09.lr:W7 

A s lo  im m u id ty  o f re a l p rop e rty  o f 
U n ive rs ity  o f A la sh ti from  lie n  uttueh- 
n ien t o r  fo rc c ln s iir r , see Un iversity of 
A laska j . Simpson llld i; Supply Co., Sup. 
Ct. Op No 111.1 (Kile No. 2196), 510 l'.2d
1.117 (19751, decided under former AS 
09 35 0H0

Sec. 09.28.020. E x e m p tio n s  o f  p e rso n a l p i jp c r ly  su b je c t to 
vnlue lim ita tio n s , (a) An individual is entitled  tu un exemption in 
properly not to exceed nn aggregate value of $1,500 chosen by the 
individual from the following categories o f property:

( 1 ) household goods nnd wearing apparel reasonably necessary for 
one household;

IS 09.38.025 C l llu. Ill-' ClVII. p i tn r r i i l ' l i i : !; 11938.025

(21 if rcusoniihly held for Ihe p . r s n n a l  use of Ihe individual or a 
dependent ,  hanks and  musical in s trum ents ;  and 

till family po r t r a i t s  and heir looms of p a r t icu la r  sent itncnln I value In 
ihe  individual.

(hi An individual e. entitled  lo exem ption id jew elry, not e\ieeihni! 
$500 in aggregate value, d held for the personal use of the iuihvidu.il 
or a dependent

lei An individual is en titled  to exem ption, not exceeding $ 1,100 m 
aggregate value, of implements, priifessional hooks, and tools ol ihe 
trade.

till An individual is en titled  lo th e  exem ption of pels to the extent 
of a value not exceeding $501).

(el An individual is entitled  lo an  exem ption nf one motor vehicle to 
Ihe extent ol'n value not exceeding $1,500 if the full value ol the motor 
vehicle does no! exceed $ 10,011(1. IS 2 ch 02 SI.A I9S2>

N O IK S  111 IIK C IS IO N S

E d ito r 's  notes. ( iiillo ritnm  \ f i r -.1 
N a t l Hunk, Sup Ct Op No IHTlKFile No 
.199(11. 597 I* 2d 9(19 (1979', was t lu n l id  
under former A.S 09.35 080 

L ib e ra l c o n s tru c tio n . — Exemption 
laws are remedial in character and should 
he lib e ra lly  const riled  in favor of the 
debtor (Juttcrman v. F irst Nat'l Hank. 
Sup C t.Op No 187(1 (Kile Nn .1990). 597 
P 2d 9(19(19791 

Exemption sta tu te  should not he 
interpreted in a way which completely 
e lim ina tes a debtor's exemption righ ts in 
an item of properly w ith in  an exempt cate­
gory because that item 's va lu e  exceeds Ihe 
s ta tu tory allowance G u lle rin an  v. First 
Nut'l Rank.Sup C l. Op No 187(5'Kilo No.

3996*, 597 I* 2d 969 U979'
P u rp o se  o f  p e rso n a l nnd househo ld  

p ro p e r ly  exem p tion s . — Personal and 
imuM'hold propei tv exemptions are 
designed to ensure that debtor* w ill li.ixe 
necessary ile in s fnr liv in g  in rea>on:ihh- 
comfort and for earn ing a l i t  mg 
( lu ttc r in an  v. F irst Nat I Hank. Sup Ct 
Op No 187(11Kill* No .199(P. 597 P.'Jd 9(19 
(19791.

The p roceeds o f exem pt p rop e rty  a re  
exem p t to the d e b to r fo r  a re a sonab le  
tim e , to enable him to invest the limnex in 
other exempt property, ( lu tte rm an t F i M  
N u l l Hank. Sup C l Op. No 187*1 iKih* No 
399th. 597 P 2d 959 11979*

See. 09.38.025. E x em p tio n  o f u n m u tu re i!  life itls im in e e  nm l 
u n n u ity  c o n tra c ts ,  ini Except us provided in th is section, nn individ­
ual is entitled  to exem ption of unum lurcd  life insurance and annuity  
contracts owned hy the individual. If th e  contracts have accrued divi­
dends and loan values available lo th e  individual aggregating more 
than $5,000, a creditor may obtain a court order requiring  the individ­
ual deblor to pay tbe creditor, and authorizing the creditor on the 
debtor's behalf to obtain paym ent of, th e  am ount of Ihe accrued div i­
dends nnd loan values in excess of $5 ,000 or the am ount of the creditor's 
claim, whichever is less.

(hi A judgm ent creditor or o ther claim ant of nn insu rer may not levy 
upon any of the assets or securities held in th is  s ta le  as a deposit for 
the protection of th e  insurer's  policyholders or policyholders and cred­
itors. Deposits u nder AS 21 09.270 may be levied upon if provided in
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the order of the director o f insurance, D epartm ent uf Commerce and 
Economic Development, under which the deposit is made. (§ 2 ch 62 
SLA 19821

Sec. 09.38.03t). E x em p tio n  o f e a rn in g s  nnd  liqu id  asse ts . Ini 
Except as  provided in (h> anil let of th is section and AS IMI.MH.O.IO, aa  
individual debtor is entitled  to an exemption of the individual debtor's 
weekly net earnings not to exceed 5176. The weekly net earnings of nn 
individual are  determ ined by subtracting  from Ihe weekly gross 
earnings all sum s required by law nr court order to he withheld. The 
weekly net earnings of an  individual paid on a monthly basis are 
determ ined by subtracting  from the m onthly gross earnings of the 
individual a ll sums required by law or court order to be withheld and 
dividing the rem ainder by -1.3. Tbe weekly net earnings of an  individ­
ual paid on a  sem i-m onthly basis are  determ ined by subtracting  from 
the semi-monthly gross earnings all sum s required hy law nr court 
order to be w ithheld nnd dividing the rem ainder by 2.17.

<h) An individual who does not receive earnings either weekly, 
semi-monthly or monthly is entitled  In a maximum exemption Tor Ihe 
aggregate value of cash und o ther liquid assets available in any month 
of $700, except as provided in AS 09.28.050. The term  "liquid assets" 
includes deposits, securities, notes, drafts, accrued vacation pay, 
refunds, prepaym ents, and receivables.

(c) A creditor may levy upon earnings exem pt under tn) und lb) of 
this section if the creditor's claim is

(1) enforceable against exem pt property under AS 09.38.065(nl(l);
or

(2) enforceable under a n  order of a court o f bankruptcy under chap­
ter XIII of the Bankruptcy Act t i l  U.S.C., sec. 1301 el seq.l.

(d) If the individual debtor is a nonresident, the lim itations on g a r­
nishm ent imposed under 15 U.S.C. 1673 apply.

(e) The following property, unless exem pt w ithout lim itation under 
AS 09.38.0I5, upon receipt by and while it is in the possession of Ihe 
individual, shall he treated  ns earnings, income, cash, or o ther liquid 
assets under th is  section:

(1 ) benefits paid by reason of disability, illness, or unemployment;
(2) money o r properly received for alimony or separate m aintenance;
(3) proceeds of insurance, a judgm ent, or a settlem ent, or o ther 

righ ts accruing ns a resu lt o f bodily injury o f the individual or o f the 
wrongful death  or bodily injury of another individual of whom the 
individual was or is a dependent;

(4) proceeds or benefits paid or payable on the death  of an insured, 
if the individual was the spouse or a dependent of tbe insured; nnd

(5) am ounts paid under a stock bonus, pension, profit-sharing, an nu ­
ity, or sim ilar plan nr contract, providing benefits by reason of age, 
illness, disability, or length of service. (5 2 ch 62 SLA 1982)
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C ross rrfcri-nci-ii. -- to r  fctlerul p rovi­
sions placing ,'m un itions on gu rn is lim c lll 
n f w ages xee 1-7 U S I* > |fi7.’l. for p rovi­
sions exempting pernmnenl fund d iv i­
dends froni execution, see AS 1:1 - t 007

K d ilo r ’s  n o li *, 'th is  set tom une-l Itt-
lo.nl tv itli If. U S C  5 107:1. " L u l l lltotl.- 
g.triUsliinents of w.igr- nnil p re ilnp ts tin s 
section wherever it would perniii g a r­
nishment in excess of fede iu l liooL ilions 
See notes from Noventlier !■*'. litS'J, Dp 
At t v  t'eo under lieoding "Opinions ol 
li l lo rn ry  geuer.it." below.

O p in ions o f a tto rn ey  g en e ra l. - Tins 
section is incompaulde in many inspects 
m i l l 1,7 f  S C  r |i;;3. which ploces linnl- 
on garnishment of wages, and as a re su lt.

where Mole law would pcrn itl ga r­
nishment of wages in excess u f ll ia l 
perm itted hy federal law , tin- s ta le  law 
must g ive  way and federal lin iila lio o x  he 
applied November 1-7. I!I82. Op A ll'v
( tell

I lie  pM i iiip lun i In  1.7 O S t1 c IU7:t i- 
lin iile il Ih llle l Ihe pniMsnill* o f 1.7 f  S f  
«  llw .'L riand I( i7 7 as in le i| iiile d ln  \,0 
iutls s i. ite  m in is , when n sto le  law con 
( lid s  w ith tin* federal garnishment 
provisions, each garnishment nuisi lie 
ana! w et] on a ca-e hy-ea-e li.ntls. and otle i 
consideration n f lu ith the federal and s la te  
form ulas, whichever re su lts in the least 
amount garnished should lie applied 
N-oendn-r 17. IUs2 tip  A li i  l u l l

NOTES I t )  D EC IS IO N S

I'r io r law * . — Ear caw  constru ing prior Munrean. Sop C l Op No 871 i l' i le  No 
income exemption s ta tu te , see M ille r v Mtm», .7117 r 2d 771 ilii7 .li

See. U9.38.035. C o n tin u in g  lien on  w ages, ta t In th e  case of a 
garnishm ent of earnings, when the g arn ishee 's answ er reflects tha t the 
defendant is employed by the garnishee, the judgm ent or balance due 
ns reflected on the w rit nf garnishm ent sh a ll become a lien nn earnings 
due a t the tim e nf service nf the writ to th e  extent (hat they are  not 
exem pt from garnishm ent, and  th a t lien shall 'iin tin u c  as to subse­
quent nonexempt earnings until tbe total subject to the lien equals tbe 
am ount sta ted  on tbe writ o f g arn ishm ent, except that the lieu on 
subsequent earnings shall term inate  sooner if the employment 
relationship  is term inated , if tbe underlying  judgm ent is vaulted , 
modified, or satisfied in full, or if  the w rit is dismissed.

(hi A garnishee shall pay in to  court all nonexem pt earn ings of the 
defendant subject to tb e  continuing lien under (a) of th is  sect ion. 
Accrued interest on the judgm enl or balance due its rclleclitl tut llte 
writ of a ttachm ent m ay lie garnished  under n supplem ental writ of 
garnishm ent after th e  principal am ount sta ted  on the original writ of 
garnishm ent has been paid. l$ 2 elt 62 SLA 1982)

Sec. 09.38.0-1(1. P r io r it ie s  b e tw e e n  c o n tin u in g  lien s . A lien 
obtained under A.S 09.38.035 has p riority  over any  sultseq'•••nl g a r­
nishm ent lien or wage assignm ent. A w rit creating  a  continuing lien 
served upon an em ployer w hile a cont inn ing  lien imposed by a previous 
w rit is still in effect shall be answ ered by th e  em ployer w ith  a 
statem ent tlint Ihe em ployer is bolding no funds and w ith a fu rth er 
statem ent stilting  when all previous liens a re  expected to term inate . 
The subsequent writ has full effect from the term ination  of all prior 
liens o r u ntil it is o therw ise term inated  u nd er AS 09 38.035. However, 
a subsequent writ is not effective if a w rit in the sam e cause of action 
is pending at the tim e o f service of g arn ishm ent, t It 2 ch 62 SLA I982i
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Sec. 09.:iH.IM.r). E ffec tiv e  d a te  o f  c o n tin u in g  lien .   ITeclivi!
date oi a w rit crcuting a continuing lion is tho date of service upon the 
garnifhei*. However, if  there are. on tha t date, liens hy v irtue of previ­
ous w rits, the clicetive date is the dale all previous w rits term inate. 
tS 2 ch 02 SLA 19821

Sec. 09..')8.050. In c re a s e d  ex em p tio n  am o u n t, lal An individual 
debtor who is in possession of money tha t was obtained as paym ent for 
an  injury or disability  may request the court to order an increase in the 
exemption am ounts under AS 09.38.030. The individual debtor shnli 
subm it affidavits o r oiler testim ony in support o f the request as 
required by the court. The court shall determ ine Ihe exemption amount 
a fte r consideration of the individual's responsibilities and all th< 
present and anticipate d property nnd income of the individual, includ­
ing th a t which is exem pt.

(h) The exemption am ounts under AS 09.38.030 may he increased 
when the individual subm its an  affidavit, under penalty of perjurv, 
s ta tin g  tha t the individual's earnings alone support the individual's 
household: hy so dning, the maximum p art of the individual’s aggre­
gate disposable earn ings for any week subject to execution may not 
exceed the am ount by which the individual's disposable earnings for 
th a t week exceed $275, or, if the individual is claim ing an exemption 
for ensh or o ther liquid asset.-, under AS 09.38.030fb), a maximum 
am ount of $1,10(1 availab le in any month is exempt. iS 2 ch 02 SLA 
19821

Sec. 09.38.055. B a n k ru p tc y  p ro ce ed in g s . In a proceeding under 
the Bankruptcy Act (11 U.S.C.) only the exem ptions under AS 
09.38.010,09.38.015(a), 09.38.020,09.38.025 and 09.38.030 apply. (<) 2 
ch 62 SLA 19821

Sec. 09.38.060. T ra c in g  ex em p t p ro p e r ty , (a) If properly, or a 
p art o f it, th a t could have been claimed as nn exem pt homestead under 
AS 09.38.010, a burial plot under AS 09.38.015(ait 1 1, a health  aid 
under AS 09.38.015(a)(2), or personal property subject to a value lim i­
tation  under AS 09.38.020(nl(l>, or (2) o r 09.38.020(c), has been taken 
or sold by condem nation, or has been Inst, damaged, or destroyed nnd 
the owner has been indem nified for it, the individual is en titled  to nn 
exemption of proceeds th a t are  traceable for 12 m onths a fler the pro­
ceeds arc  received. An individual is entitled  to an exemption of pro­
ceeds from the voluntary  sale nf an exem pt hom estead under AS
09.38.010 th a t are  traceable for six m onths a P er 111 proceeds are 
received. The exem ption of proceeds under Ibis subsection does not 
en title  the individual to claim  an aggregate exemption in excess of the 
value lim itation otherw ise allowable under AS 09.38.010 or 09.38.020.

(bl Money or oilier property and proceeds exempt under th is chapter 
are  traceable under th is  section by application of the principle of 
first-in  first-out, last-in  first-nut, or any o ther reasonable basis for

5 0 9 .3 8 .0 1 5  A i .a sk a  S i'aH 'T I 's  $ 09..'I8,0(i() 5 09.38.065 ('m u' ur C ivil. I ’ iiih w n io :
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tracing selected by the individual claim ing the exem ption t* 2 cll 62
SLA 1982)

Sec. 09.38.065. C la im s e n fo rc e a b le  a g a in s t  ex em p t p rop erly . 
In) N otw ithstanding o th er provisions nf th is chapter.

I l i a  creditor may m ake a levy against exem pt properly of any kind 
to enforce a claim  for

(A) child support;
(III unpaid earnings of up lo one m onth 's compensation or the 

full-time equivalent of one m onth 's com pensation for personal services 
of nn employee; or

i d  s ta le  or local taxes; and
(2) a creditor may moke a levy ag ain st exem pt property In enforce 

n claim for
r A i the purchase price of the property or a loan made for the express 

purpose of enabling an individual to purchase the property and used for 
that, purpose;

(B) labor or m aterials furnished to m ake, repair, improve, preserve, 
store, or transport the property; and

(Cl a special assessm ent imposed to defray costs ol a public improve­
ment benefiting the property.

(bl Except ns provided in AS 09.38.070 lim iting the enforcement of 
certain  security  in terests, th is  chap ter does not affect anv statutory 
lien or security  interest in exem pt property.

tc) A creditor having a claim enforceable under m l of Ibis section 
against exempt property, before, at the tim e of. or a reasonable time 
after m aking a levy on property of an  individual, shall serve on the 
individual a notice of the levy and of the basis for the creditor s right 
to make a levy on exem pt property. (S 2 ch 62 SI.A 19821

Sec. 09.38.070. L im ita tio n  o n  e n fo rc e m e n t o f  c e r ln in  security  
in te re s ts  in e x e m p t g oo ds, (a) T his section applies lo a  security inter­
est. except a purchase-money security  in terest, or a security  interest in 
n motor vehicle, in nn item of goods ( 1 ) possessed hy an  individual, 12) 
being used by th a t individual or a dependent, and (3) exempt under AS 
09.38.020tn I — id).

thl Unless the individual, a fter receiving w ritten  notice of the indi­
vidual’s rights under th is  section, voluntarily  su rren ders to the secured 
creditor possession of an  item of goods to which I his section applies, the 
creditor tray  not tak e possession nf the item  or otherw ise enforce the 
security in terest necmding to its term s without nn u rd rr  or process or 
court.

tel The court may order nr authorize process respecting any item ol 
goods to which th is  section applies only after a hearing, upon notice to 
the individual o f the hearing and of the individual's righ ts at it. The 
notice shall he as directed by the court. The order or authorization may 
prescribe appropriate conditions its to paym ents upon the deht secured
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or othorwi.se. The court iriiiy not order or authorize process respecting 
the item  if it lind.s upon the hearing hot Ii lli.it the individiinl lacks the 
m eans to pay all or p a rt of Ihe deht .secured and that continued pos­
session or use of th ' item  is ueccssaiv lo avoid undue hardship for the
in d iv id u a l o r a de | den!

(ill Tho court, upon application ol Ihe ci editor or 11 hvidunl and
notice to the o th er and id le r a hearing and finding of'changed circilin- 
stances. may vacate or modify an  order or authorization under this 
•section. t«t 2 ch 02 SI.A 19821

See. 09.38.075. S p e c ia l p ro c e d u re s  re la tin g  lo lim ited  v alue  
e x em p tio n s , (a) U nless a creditor is seeking collection of a claim 
enforceable ag ain st exem pt properly under AS (l9.3H.UliS. the creditor 
may obtain  a levy on an  individual's property of a kind listed in AS 
09.38.020 only by com plying with th is  section Hefore levy, the creditor 
shall file with the court ou t of which thu process issues 

(II an  affidavit sta tin ); tha t the creditor has reason to believe the 
individual has property of a kind listed in AS 09.38.020 that is not 
exem pt, identifying Ihe property, sett ini' out fad s  constitu ting  the 
basis for believing the property is not exem pt; and 

(21 a request for an  o rder by the court notifying the individual 
(A) of the creditor's claim  ol’n right to levy on Ihe properly identified 

as nonexempt,
(III o f the individual's ripht lo contest the creditor's claim of a ripht 

to levy hy filinp w ith the clerk or the court, on or before a date fixed by 
the court, but not exceedinp 15 days a lte r  the issuance of Ihe order, a 
w ritten  objection lo the proposed levy ami a .statement of the prnunds 
for the objection and of (lie riph t lo describe Ihe pioperly in lieu of 
se tting  its value,

(Cl o f the possible consequences of failure to respond to the notice us 
provided in (cl o f th is  section, and 

(1)1 of the inform ation required by AS (19.38.085(01.
(b) Notice of an  order issued in accordance with a request under la) 

of th is section, together w ith the creditor's affidavit, shall be served on 
the individual. The order shall res tra in  the individual from removing, 
encum bering, dam aging, or disposing of any property of tbe kind listed 
in AS 09.38.02(1 for 30 days a lte r  receipt of the order, unless the court 
reduces, extends, o r otherw ise modifies the restra in ing  order during 
the 30-day period.

(c) If exem ption of property identified in a notice served on an indi­
vidual under (bl of th is  seel ion depends on its value, the individual may 
describe the property in the responsive sta tem en t and indicate the 
um ount o f any indebtedness chargeable against it. If the individual, 
w ithin the time allowed by the order o f the court, fails lo respond to a 
notice served under (bl o f th is section tha t the creditor believes the 
debtor has nonexempt property o ra  kind listed under AS 09.38.02(1. the 
court may order lue individual to appear and disclose the description,

5 09.38.08(1 Com. m  Civn. P iuh Kinuii: S (19.38 080

location, and value of Ihe individual's property. If the individual fails 
to appear a r tl  disclose the inform ation specified in the order, the indi 
vidual w aives objection lo the creditor's levy an pioperly ol that kind 

Idl Kxccjil to the extent Ihe piocedore is prcsri died by the- section.
AS 09.,' 18 IIKIIii-l goci-i II’. a prill ceding tin I lie d e le  latum ol a i mile I
in respect lo a claim to exempt inn of properly under AS up.38 020 

tel ('lists inc lined  in m aking, o r proposing to make, a levy on |Mop 
erly  of a kind listed in AS 09 38 020 shall lie paid out of tbe pi weeds 
of a sale of properly o ft hat kind II the pioceedsol a saleol I lie propi ■ I v 
are  insufficient lo cover the costs incurred in proceedings rnmmciircd 
under th is section, Ihe creditor shall pay the costs and may not recover 
them  from the individual, notw ithstanding  any agreem ent of Ihe 
parties to the contrary.

(fi The burden of proving the validity  at an  exem ption by a 
preponderance of the evidence is upon the individual claim ing the 
exem ption. tS 2 ch 82 SI,A 19821

See. 09.38.08(1. P ro c e d u re s  a p p lic a b le  In a levy tin  p ro p e r ly  o f 
an  in d iv id u a l, (aI Kxcept in a proceeding under AS 09.38 085. a n e d ­
itor shall comply with th is  section in obtaining a levy on jiroperty at an 
individual. In a proceeding to levy on personal property of a kind listed 
in AS 09.38.020, a creditor shall comply with th is  section and A.S 
09.38.075.

(Ill Hefore, at Ihe tim e of, or will in three tin ts  a lte r  levy against 
properly of an  individual, the creditor shall file w ith Ihe court Irom 
which the process issued an affidavit s ta lin g  that the creditor Inis 
reason In believe the individual lias property that is not exem pt, iden­
tifying Ihe property, and sta ling  fa d s  constitu ting  the basis Im dial 
belief.

(cl Hefore. at the tim e of. or w ithin  th ree  days a fter levy, the creditor 
shall serve on llu* individual a notice u nder A.S 09.38.085. ineluding a 
copy uf the affidavit filed unilei till of th is  section 

(til A hid for property that is less than  the am ount of the exempt 
value is not accept aide at a sale of property under a levy. II indebted­
ness secured by a valid lien is chargeable against Ihe proceeds ol the 
sale , Ihe hid must exceed Ihe am ount of the indebtedness secured |ilus 
the am ount of Ihe exeoqil value. If a sul:ieienl hid is uol received, the 
officer shall file a notation of the fact w ith the clerk of the  com t and 
re tu rn  the properly to the individual. The costs incurred during levy, 
offering the properly for sale, and re tu rn in g  th e  properly shall he 
assessed against the creditor and are  not recoverable Irom tbe mdivol 
ual, notw ithstanding  any agreem ent of the parties to the contrary.

(e) i f  any question arises as lo the righ ts of an individual entitled  to 
nn exem ption under th is chapter, an  interested  person may file with 
th e  clerk of the court from which Ihe process issued a sta tem en t of the 
claim  of exem ptions and Ihe question raised The sta tem en t shall he 
referred to the court as soon as practicable thereafter. I he court shall
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order thill nut ici* ol a hearing  lie given, A llrr  lii'iinni: the lim iter, I hr 
nilirl .slinll make Iimliii|;s ami issue an ap pinpria te  nrilei Till1 rnnrl 
may aw ard (a the p icva ih n g  parly  eosls n f i i  proceeding under this 
subsection.

(ti An objection lu levy un the i;mund th >1 Ihe pm peily  seized in 
exempt m ust he filed with the clerk of Ihe m u ll  w ithin 15 days after 
the levy. The burden n f proving the validity o f an  exemption hy a 
preponderance of the evidence in upon Ihe individual rlaiuuui: the 
exemption. Failure to tile a tim ely objection limy he held to he a waiver 
nf a claim to exem ption in the property, unless for cause shown Ihe 
court excuses the failure, lit 2 ch <i2 SI.A 10821

See. 00.38.085. C o n te n ts  o f  n o tice , ta t The notice required hy A.S
00.38.(l75lb) and 00.38.080lcl shall include the following information: 

t l)  the am ount and date  of th e  judgm ent to he enforced hy levy and 
sale or o ther mode of appropria tion  the individual's properly;

(21 Ihe nam e und address of the clerk of the court with whom objec­
tions must he filed;

(31 the nam e and address of Ihe creditor and of thu creditor’s  a tto r­
ney, if any;

(■Il a copy of the affidavit filed under A.S (IU.38.(l80th);
(5) a sum m ary statem ent in lay terminology of the exem ptions pro­

vided hy the Inws nf th is state ;
(fit a .summary sta tem en t in lay terminology or the procedures for 

claiming exem ptions, ah.ecting to a levy on exem pt property, changing 
venue, and exercising Ihe right to repurchase linim stead property from 
a sale hefore its confirm ation; nnd 

(71 a statem ent, in lay term inology of the righ ts nf persons o th er than 
thu individual ns provided in AS Ufl.38.0IH).

(hi The suprem e court may prescribe forms to he used by creditors, 
debtors and court officers under th is  chapter.

(c) A notice substantia lly  complying with th is  section is effective 
even though the notice contains erro rs if those erro rs do not resu lt in 
substantial prejudice lo the righ ts  of tbe individual debtor or o f the 
dependents of the individual debtor. (S 2 ch 02 SI.A 1982)

I tc v iso r 's  no tes . — Subsection (cl was 
i-itacled ns the second sentence nf lb ', but 
wus rcdesicnn led in 19H2.

Sec. 09.38.090. A sse rtio n  o f  r ig h ts  hy a n o th e r . If an individual 
fails to select property en titled  to lie claimed as exem pt or to object to 
a levy on the property or to assert any  o ther righ t under lliis chapter, 
the spuuse or a dependent of th e  individual or any o th er person au tho ­
rized by law may m ake the claim  or objection or assert the righ ts 
provided by th is  chapter. (!) 2 ch 62 SI,A 1982)
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See. 011.38.095. •Il lll iri lll  relief.  I , | I  All i in lne ln . i l  m the  pun i a 
dependent  ul Ihe individual ,  oi any o the r  person authorized  hv l a v  v  
en ti t led  lo injunctive rebel ,  ihiliiones, ur both,  again  I -I eiediln f ,ii 
ill her per on lo pli  vent oi led ie  * i violation ol this i li.'ipli I ie p io  
voted ill llu* Alaska It u l e , id I l td  I ’ i o i  e d u ie  A i otu I lo.n o n  .ml * o I 

oml reasonable  at tin aey fees lo o pin > out it led lo injunctive n  l o t  oi 
damages .

lit) For cause .-lornn the court may relieve a  prison  lim n th e rm i-e  
iiuem es of tailing to take timely action lo assert light*- uiidei this 
chapter. (S 2 ill 62 SI.A 19821

See. 09.38.10(1. D e b to r 's  p ro p e r ty  o w n ed  vi illi iin u tlie r. i.n  IIHu 
individual anil ano ther own property m th is  s ta te  as ten an ts in 
common or tenan ts hy the en tirely , a creditor ol the individual, subject 
lo the individual's righ t to claim  an exem ption under this chapter, may 
obtain a levy on and sale of the interest of the individual in the pi op 
erty . A creditor who has ohlained a levy, or a purchaser who has 
purchased the individual's interest at the sale, may have Ihe properly 
partitioned  or the individual's interest severed

(lit A p artner's  right in specific p a ilu ersh ip  properly is exempt 
except mi a claim against th e  pailuership . II pailners ln p  pm peity is 
attached  far a p artnersh ip  deht, the p artn e rs  or any ol them  or the 
representatives of a deceased partner may not claim  an  exem ption I'm 
tha t properly under th is chapter. (!) 2 eh 62 SI.A 19821

C ro ss r r f v r i ' i ir i ' s .  I >.| eiovi- iohs out . i l l r r  (s I i I h'O ol l,*o.oti| \s
■lUlkllig lin ll ll- t l’i li l lo-lll b l l i  ll .o i ls  fin Ihe AI IA t l l l i l . l 
t ' li l lr i ' lv  list,to  fur I lie i l ih n  ol e ilbo r lore

Sec. 09.38.105. W aiver o f  ex em p tio n . A w aiver of exem ption exe­
cuted in favor uf an  unsecured creditor hefore levy on an individual s 
property is unenforceable, tint a valid security  interest may lie given 
in exem pt property. (5 2 ch 62 SI.A I9H2I

See. 09.38.110. F e d e ra l re q u ire m e n ts . If a federal departm ent or 
agency issues a formal ru ling  that a section of th is  chapter re la tin g  to 
public assistance will cause a s ta le  plan far the delivery of services or 
benefits to he nut of conformity with federal requirem ents, th e  section 
will not apply to the exten t th a t it causes the program  to lie not ol 
conformity with federal requirem ents. (S 2 ch 62 SI.A I932i

Sec. 09.38.115. A d ju s tm e n t u f  d o l la r  a m o u n ts , im The dollar 
am ounts in th is chap ter change, as provided in th is  section, according 
to and lo the extent of changes in the C onsum er Price Index for all 
Urban Consum ers for the Anchorage M etropolitan Area compiled hy 
the Bureau of Labor S tatistics, United S ta les D epartm ent ol Labor M lie 
index). The index for.lam iary  of Ihe year in which th is sect inn hecmnes 
effective is the reference base index.
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(Ii) The <l<illar am ounts change tin Ju ly  1 ol eiteli even-numbered 
y ear if the percentage of change, calculated lo Ihe nearest whole 
percentage point, between thu index for Deremher of th e  preceding 
year and Ihe reference base index, is 10 percent nr more, lint

(I) Ihe portion of Ihe percentage change in the index in excess o f u 
m ultiple o f 10 percent is disregarded an d  the dollar am ounts change 
only in mtlllipleH of 10 percent oft he am ounts appearing in I his chapter 
on Ihe effective d a te  o f th is  chapter; nnd

121 the dollar am ounts do not chance if Ihe am ounts required hy this 
section a re  those cu rren tly  in elfecl as a result of ea rlie r application of 
th is  section.

(cl If the index is revised, the pereentace of change is calculated on 
the hnsis of Ihe revised index If a revision of Ihe index chances the 
reference base index, ii revised reference base index is determ ined hy 
m ultiplyinc the reference base index applicable by thu rehasinc factor 
furnished hy the U nited S tales Uurenu o f Labor S tatistics. If  the inde:: 
is superseded, thu index referred to in this section is the one rep­
resented hy the Bureau of Labor S tatis tics as refloctinc most accu­
rately  chances in th e  purchasing power of the d o llar for Alaskan 
consumers.

(dl The D epartm ent o f Labor shall adopt a regulation annmmcinp 
t i l  on o r before April 30 of each y ear in which d o llar am ounts a re  to 

chance, the chances in dollar am ounts required hy th) of th is  section; 
nnd

(21 promptly a lter th e  chances occur, chances in th e  index required 
hy (ct of th is  section, includinc. il applicable, Ihe num erical equivalent 
o f th e  reference base index u nd era  revised reference base index and the 
dcsicnnlion or title  of any  index superseding the index.

(e) The D epartm ent of Labor shall also provide notification of a 
change in exem ption am ounts required under (cl o f th is  section to the 
clerks of court in each judicial district of th e  stale . IS 2 ch (>2 SLA III82I

S ec. 09.38.120. P ro te c tio n  o f  p ro p e r ty  o f  re s id e n ts  und 
n o n re s id e n ts , (a l Residents of th is s la te  a re  entitled  to the exem ptions 
provided under this chapter. Nonresidents a re  en titled  to the exem p­
tions provided hy the law of the jurisdiction of the ir residence.

(hi The term  "residen t" m eans an  individual who is physically 
present in the s ta le  and who intends In m aintain  a perm anent home in 
Alaska. <§ 2 ch Ii2 SLA 19821

Sec. 09.38.500. D efin itions. In this chapter, unless the context 
otherwise requires,

( 1 ) "burial plot" m eans a parcel of real estate used for burial of 
hum an rem ains and which is located w ithin an area designated for 
cem etery purposes hy the s ta te  or a general law or home ru le  m unic­
ipality;

i> 0 9  .-18 51(1 C..UI-: u f  C iv il . 1’lim  I n r i t i t Oil 38 510

(2l "debt" m eans a  legally enforceable m onetary obligation or liabil­
ity ol an individual, w hether arising  out o f contract, to rt, or otherwise:

i3i "dependent" m eans an individual who derives support primarily
from another individual;

Mi "earnings" m eans money received hy an m dinih lnl lor personal 
services and denom inated as wages, sa lary , commissions, or otherwise;

15) "exem pt" m eans protected, an d  "exem ption” m eans protection, 
from subjection lo process or a proceeding to collect an  unsecured deht:

(til "household goods" includes those item s that m ake a residence 
habitable according to modern standards:

<71 "judicial lien" m eans a lien nn propel tv  obtained hy judgment, 
levy, sequestration, or o ther legal or equitable process or proceeding 
institu ted  for th e  purpose of collecting an unsecured deht;

(8t "levy” m eans th e  seizure o f properly  u nder a  w rit of attachm ent, 
garnishm ent, execution, o r any s im ilar legal or equitable process 
issued for the purpose of collecting an  unsecured deht;

(91 "lien" m eans a security  in te rest, o r a  jud icial, statutory, or 
common-law lien, or any  o ther in terest in properly securing payment 
of a deht or perform ance of an  obligation;

( 10) "principal residence" m eans th e  ac tual dw elling place of an 
individual or dependents o f Ihe individual and includes real and
personal property;

( I I I  "security  in te rest"  m eans an  interest in property created by 
contract to secure paym ent or perform ance ol an obligation;

(I2 i "serve notice" m eans to give th e  person to he served a written 
personal notice in th e  sam e m ann er a sum m ons in a  civil action is 
served, or to m ail the notice to Ihe person's l a s t  known address hy 
first-class mail and  hy using a form of mail requiring  a signed receipt:

(13) "statu tory  lien" m eans a  lien arising  by force o f a  s ta tu te  under 
specified circum stances or conditions, hut does not include a security 
interest;
(1 11 "value" m eans fair m arket value of an  individual's interest in 

properly, exclusive of liens of record;
115) "w earing apparel" m eans clo th ing  and g arm ents intended and 

adapted to he worn nn th e  person lo protect the  person against the 
elem ents or to provide personal comfort or decency, or serving to 
ornam ent Ihe person hut does not include jew elrv M 2 cb  112 SLA 19821

l l . -v is o r 's  n o te s .  K naclcil a s  AS 
Oil .IS  l- jr, I I . - i i i i i i i I . c i k I  1 0  I'lS 'J

See. 09.38.510. S h o rt title . This clmptei may lie cited as I In-Alaska 
Exem ptions Act. (S 2 ch (>2 SLA 19821

Itcvisnr's notes. — K ii.irlcil ,-ts AS 
lKI.au l.'lo ft.-mnnlim-il o. tos-j
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JUNtAU, ALASKA 99811 

90;  465 3800

R e c e i v e d

APR 3 1989
JAN FAIKS 

SENATE office

SUBJECT:

TO:

FROM:

Arbitration of Valdez disaster claims 
(Work Order No. 6-1164)

Senator Tim Kelly

Terri Lauterbacli 
Legislative Counsel

Enclosed is your bill establishing a special arbitration 
commission for Valdez oil spill claims.

As you have probably heard, there is a federal law that has 
set up a special fund for claims based on oil discharges 
from vessels carrying crude oil that flowed through the 
Trans-Alaska Pipeline System. Strict liability, up to a 
maximum of $100 million per incident, is imposed under the 
federal law unless the owner or operator of the vessel or 
the fund administrator can prove the damages were caused by 
negligence of a government entity or the damaged party. If 
claims exceed that amount, each claim is reduced 
proportionately. The unpaid portion of a claim may be 
pursued under other applicable law, which may or may not 
require proof of negligence.

I do not know if a claim must be pursued under federal law 
before other remedies are pursued. So, I do not know pre­
cisely when arbitration by your special commission would be 
appropriate. However, since it seems likely that total 
claims arising from the Valdez disaster will exceed $100 
million, arbitration by the special commission will even­
tually be appropriate even if a claim must be pursued under 
the federal law first. As a practical matter, Exxon will 
probably not agree to arbitration until the $100 million 
federal fund is depleted.



Senator Tim Kelly
. Page 2

April 3, 1989

I have enclosed a copy of the entire chapter of federal law 
related to the pipeline. The most pertinent section begins 
on page 509. If I can be of further assistance, please let 
me know.

TL:gc
WKG8/105

Enclosure



CHAPTER 34— TRANS-ALASKA PIPELINE

Sac.
1651. Congressional findings and declaration.
1652. Authorizations for construction.

(a) Congressional declaration of purpose.
(b) Issuance, administration, and enforcement of rights-of-way, permits,

leases, and other authorizations.
(c) Applicability of statutes governing rights-of-way for pipelines through

Federal lands; other statutory terms and conditions; waiver of 
procedural requirements; supersedure of administrative authoriza­
tions for construction.

(d) National Environmental Policy Act of 1969 by-passed; issuance of
authorizations for construction and operation not to be subject to 
judicial review; time limits on charges of invalidity or unconstitution­
ality; jurisdiction; hearings; review.

(e) Amendment or modification of rights-of-way, permits, leases, or other
authorizations.

1653. Liability for damages.
(a) Activities along or in vicinity of pipeline right-of-way; strict liability;

limitation on liability; subrogation; emergency subsistence and other 
aid; exemption for State of Alaska.

(b) Control and removal o f pollutants at expense of right-of-way holder.
(c) Discharges of oil from vessels loaded at terminal facilities o f pipeline;

strict liability; limitation on liability; apportionment of liability; 
establishment and operation of Trans-Alaska Pipeline Liability Fund.

1654. Antitrust laws.
1655. Roads and airports.

§ 1651. Congressional findings and declaration 
The Congress finds and declares that:
(a) The early development and delivery of oil and gas from Alaska’s 

North Slope to domestic markets is in the national interest because of 
growing domestic shortages and increasing dependence upon insecure for­
eign sources.

(b) The Department of the Interior and other Federal agencies, have,, 
over a long period of time, conducted extensive studies of the technical 
aspects and of the environmental, social, and economic impacts of the 
proposed trans-Alaska oil pipeline, including consideration of a trans-Can­
ada pipeline.

(c) The earliest possible construction of a trans-Alaska oil pipeline from 
the North Slope of Alaska to Port Valdez in that State will make the 
extensive proven and potential reserves of low-sulfur oil available for 
domestic use and will best serve the national interest.

(d) A supplemental pipeline to connect the North Slope with a trans-Can­
ada pipeline may be needed later and it should be studied now, but it should 
not be regarded as an alternative for a trans-Alaska pipeline that does not." 
traverse a foreign country.
(Pub.L. 93-153, Title II. § 202, Nov. 16, 1973, 87 Stat. 584.) *
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Historical Note
Short Title. Section 201 of Pub.L. 93-153 

provided that: “This title (which enacted this 
chapter) may be cited as the 'Trans-Alaska 
Pipeline Authorization A d ’-"

Separability of Provisions. Section 411 of 
Pub.L. 93-153 provided that; " I f  any provi­
sion of this Act (enacting this chapter, section 
|456a o f this title, and section 3512 o f Title 
44, Public Printing and Documents, am end­
ing section 1608 o f  this title, sections 45, 46, 
53. and 56 or Title 15, Commerce and Trade, 
section 185 of T itle 30, Mineral Lands and 
Mining, section 3502 of Title 44, and section 
391a or Title 46. Shipping, and enacting pro­
visions set out b s  notes under sections 1608 
and 1651 o f this title, section 1904 o f  Title 12, 
Banks and Banking, section 45 o f Title IS, 
section 791a o f T itle 16, Conservation, and 
section 1221 o fT itle  33, Navigation and Nav­
igable Waters] o r the applicability thereof is 
held invalid the rem ainder o f this A ct shall 
not be affected thereby."

North Slope Crude O il; Report on Eq­
uitable Allocation. Pub.L. 94-586, § 18, 
Oct. 22, 1976, 90 Stat. 29 i 6, directed that the 
President, within 6 m onths o f Oct. 22, 1976, 
determine special expediting procedures nec­
essary to insure the equitable allocation of 
North Slope crude oil to the N orthern Tier 
States of W ashington, Oregon, Idaho, Mon­
tana, Illinois, Indiana, and Idaho lo c a n y  out 
the provisions o f section 410 o f Pub.L. 
93—153 [set out below), and to  report his 
findings to Congress, such report to include a 
statement demonstrating the impact that (he 
delivery system would have on reducing the 
dependency o f New England and the Middle 
Atlantic Slates on foreign oil imports.

Trans-Canada Pipeline; Negotiations With 
Canada; Feasibility Study. T itle III (sec­
tions 301 to 303) o f Pub.L. 93-153 authorized 
the President to enter into negotiations with 
the Government o f Canada to  determ ine Ca­
nadian willingness to permit construction o f 
pipelines o r o ther transportation systems 
across its territory to bring gas and oil from 
Alaska’s North Slope to the United States; 
Ihe need for intergovernmental agreements to 
protect interests o f any parties involved with 
construction, operation, and maintenance o f 
such natural gas o r oil transportation sys­
tems; terms and conditions for construction 
across Canadian territory; desirability o f joint 
studies to insure environmental protection, 
reduce regulatory uncertainty, and insure 
meeting energy requirements; quantity  o f oil 
and gas for which Canada would guarantee

transit; and acquisition o f o ther energy 
sources so as to  make unnecessary the ship­
ment of oil from the Alaska pipeline by tank­
er into the Puget Sound area. The President 
was to report to  Congress on actions taken 
and recommendations for further action. In 
addition, the Secretary o f the Interior was tn 
investigate, and lo report lo Congress within 
2 years o f Nov. 16, 1973, as to the feasibility 
of oil o r gas pipelines from the N orth  Slope of 
Alaska to connect with a pipeline through 
Canada that would deliver ' —■ ,}as lo Unit­
ed States markets. Nothii Title III was 
to limit the authority  o f t :--retary  or any 
other Federal official to grant a gas o r oil 
pipeline right-of-way o r permit, which that 
official was otherwise authorized by law to 
grant.

Exclusion o f Persons From T rans-A liska 
Pipeline Activities on Basis of Race, Creed, 
Color, National Origin, o r Sex Prohibited. 
Section 403 o f  Pub.L. 93-153 provided lhal: 
“The Secretary o f the Interior shall take such 
affirmative action as he deems necessary to 
assure (hat no person shall, on Ihe grounds of 
race, creed, color, national origin, o r sex, be 
excluded from receiving, or participating in 
any activity conducted under, any permit, 
right-of-way, public land order, o r other Fed­
eral authorization granted or issued under 
title II [this chapter). The Secretary of the 
Interior shall prom ulgate such rules as he 
deems necessary to carry out the purposes of 
this subsection and may enforce this subsec­
tion, and any rules prom ulgated under this 
subsection, through agency and department 
provisions and  rules which shall be similar to 
those established and in efTect under title VI 
o f the Civil R ights Act o f 1964 [section 2000d 
c tse q . o fT itle  42]."

Equitable Allocation of N orth Slope Crude 
OIL Section 410 o r Pub.L. 93-153 provided 
that: "The Congress declares that the crude 
oil on the N orth  Slope of Alaska is an impor­
tant part o f  the N ation's oil resources, and 
that the benefits o f such crude oil should be 
equitably shared, dire: ’ly o r indirectly, by all 
regions o f the co u n ti,. The President shall 
use any authority  he may have to insure an 
equitable allocation o f available North Slope 
and o ther crude oil resources and petroleum 
products am ong all regions and all o f the 
several States."

Legislative H istory. For legislative history 
and purpose o f  P u b .l . 93-153, see 1973 U.S. 
Code Cong, and Adm.News, p. 2417.
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§ 1652. Authorizations for construction
(a) C o n g re s s io n a l d e c la ra t io n  o f pu rpose

The purpose of this chapter is to insure that, because of the extensive 
governmental studies already made of this project and the national interest 
in early delivery of North Slope oil to domestic markets, the trans-Alaska 
oil pipeline be constructed promptly without further administrative or 
judicial delay or impediment. To accomplish this purpose it is the intent of 
the Congress to exercise its constitutional powers lo the fullest extent in the 
authorizations and directions herein made and in limiting judicial review of 
the actions taken pursuant thereto.

(b) Isauance , adm ln la tra t lo n , a n d  en fo rcem en t o f rights-of-way, perm it* , 
le a se* , a n d  o the r a u tho r iza t io ns

The Congress hereby authorizes and directs the Secretary of the Interior 
and other appropriate Federal officers and agencies to issue and take all 
necessary action to administer and enforce rights-of-way, permits, leases, 
and other authorizations that are necessary for or related to the construc­
tion, operation, and maintenance of the trans-Alaska oil pipeline system, 
including roads and airstrips, as that system is generally described in the 
Final Environmental Impact Statement issued by the Department of the 
Interior on March 20, 1972. The route of the pipeline may be modified by 
the Secretary to provide during construction greater environmental protec­
tion.
(c) A pp lica b ility  o f s ta tu tes g o ve rn in g  rights-of-way for p ip e lin e s  th rough Federa l 

lands; o th e r statutory te rm s and  cond it io n s ; w a iv e r  of p rocedura l 
requ irem ents ; supereedure  of adm in is tra tive  

a u tho r iza t io n s  for co n s tru c t io n

Rights-of-way, permits, leases, and other authorizations issued pursuant 
to this chapter by the Secretary shall be subject to the provisions of section 
185 of Title 30, as amended by Pub.L. 93-153, (except the provisions of 
subsections (10(1), (k), fq), (w)(2), and (x)); all authorizations issued by the 
Secretary and other Federal officers and agencies pursuant to this chapter 
shall include the terms and conditions required, and may include the terms 
and conditions permitted, by the provisions of law that would otherwise be 
applicable if this chapter had not been enacted, and they may waive any . 
procedural requirements of law or regulation which they deem desirable to 
waive in order to accomplish the purposes of this chapter. The direction 
contained in subsection (is) of this section shall supersede the provisions of 
any law or regulation relating to an administrative determination as to 
whether the authorizations for construction of the trans-Alaska oil pipeline 
shall be issued.

(d) N ationa l E n v iro nm en ta l P o licy  Act o f 1969 by-passed; Issuance of 
a u tho r iza tio ns for c o n s tru c t io n  and  o pe ra t io n  n o t to be  sub je ct to 

ju d ic ia l rev iew ; t im e  lim its  o n  cha rg e s  o f Inva lid ity  o r 
u n c o n s t it u t io n a lly , ju r isd ic t io n ; hearings; rev iew

The actions taken pursuant to this chapter which relate to the construc­
tion and completion of the pipeline system, and to the applications filed in 
connection therewith necessary to the pipeline’s operation at full capacity, as 
described in the Final Environmental Impact Statement of the Department 
of the Interior, shall be taken without further action under the National
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Environm ental Policy A d  nf 1469 [42 U .S.C.A  ^ 4121 cl seq | and  the 
a d  ions of the  fe d e ra l officers concerning the issuance o f the  necessary 
righls-of-way. perm its, leases, and  o th er au th o riza tio n s for construc tion  and 
initial operation  al full capacity o f  said pipeline system  shall not he subject 
lo judicial review under any law except that claim s alleging ihe invalidity  of 
this section m ay be brought w ith in  sixty days following N ovem ber Ifi. 1973, 
and claim s alleging that an action  will deny  rig lus under the C onsiiiu lion  of 
the Uniled Slates, o r (hat the  action is beyond ihe scope o f  authority  
conferred by th is chap te r, m ay be brought w ithin sixty days following Ihe 
dale o f such action A claim  shall be barred  unless a com plain t is filed 
within the tim e specified A ny such com plain t shall be filed in a U nited 
States d istric t cou rt, and  such court shall have exclusive ju risd ic tion  to 
determ ine such proceeding in accordance w ith the p rocedures hcreinaf.cr 
provided, and  no o ther court o f  the U nited S tates, o f  any S tale, te rrito ry , or 
possession o f  the U nited Slates, o r o f the  D istrict o f  C olum bia, shall have 
jurisdiction  o f any such claim  w hether in a proceeding in stitu ted  p rio r lo or 
on or after N ovem ber 16, 1973. Such court shall not have ju risd ic tion  lo 
gra.it any in junctive relief against the issuance o f  any right-of-w ay, perm it, 
lease, o r o th e r  au tho riza tion  pursuan t to  th is section except in conjunction  
with a final jud gm en t entered in a case involving a claim  filed pursuant to 
this section. A ny review o f an  in terlocutory  o r final jud gm en t, decree, o r 
order o f such d is tric t court m ay be had only upon direct appeal to the 
Suprem e C ourt o f  the United States.

(e) Am endm en t or m o d if ic a t io n  o f rights-of-way, perm its , leases , 
or o th e r a u tho r iza tio ns

The S ecretary  o f  the  In terio r and the o th e r  Federal officers and agencies 
are au thorized  at any tim e w hen necessary to pro tect the public interest, 
pursuant to  the  au tho rity  o f  this section and in accordance  w ith its 
provisions, to  am end o r m odify any right-of-w ay, perm it, lease, o r o th er 
authorization  issued under th is chap ter.
(Pub.L. 93-153. T it le  I I ,  § 203, N o v . 16, 1973. 87 S lat. 584; P ub .L . 98-620. T it le
IV . § 402(46), N o v . 8, 1984, 98 S la t. 3360.)

H is to r ic a l N o te
References in Text. The National Envi- had to be cxpcdilcd in every way by such |

ronmemal Policy Act o f 1969. referred to in court,
subsec. (d). is Pub.L. 91-190. Jan. I. 1970. 83
Stal. 852. as amended, which is classified Effective Date of 1984 Amendment. ,
generally lo chapter 55 (section 4321 el seq.) Amendment by Pub.L. 98-620 not to apply f
of Title 42, The Public Health and Welfare. lo cases pending on Nov. 8. 1984, »cc section
For complete classification of this Act to ihe 403 of Pub.l.. 98-620. set oui as a nme endcr
Code, see Short Title note set oui under section 1657 of Title 28, Judiciary and J.idi-
section 4321 o fT it le  42 and Tables volume. cja | Procedure.

1984 Amendment. Subsec. (d). Pub.L.
98-620 struck out provision that any such Legislative H istory. For legislative history
proceeding had lo be assigned for hearing al an(* purpose of Pub.L. 93-153. see 1973 U.S
the earliest possible dale, had to lake prece- Code Cong, and Adm.News. p 2417. Sec.
rience over all o ther matters pending on the also, Pub.L. 98-620. 1984 L'.S Code Cong
docket of ihe district court al that lime, and and Adm. News, p 5708.

Cross References 
Roads and airports, sec section 1655 of this title.
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Short supply controls, domestically prodaced crude oil. see section 2406 of the Appendix to 
Title 50. War and National Defense

Federa l P ractice and P rocedure
Relationship to lower federal court jurisdiction, see W nght. Miller A Cooper. Jurisdiction 2d 

{ 3526.

West's Federal Forms
Preliminary injunctions and tem porary restraining orders, m atters pertaining lo. see § 5271 et 

set).
Supreme C ourt jurisdiction on appeal, see } 121 et seq

W est’s Federal Practice Manual

Rights-of-way, see § 5449.

Notes o f Decisions

1. Purpose litigation that would delay construction of tbe
The intent o f this.section which vests a -  pipeline. Alveska Pipelii.e Service Co. v.

elusive jurisdiction over certain disputes m U.S., 1980. 624 F.2d 1005, 224 Ct.CI. 240.
the United States district courts was to bant

§ 1653. Liability for damages
(a) A c t iv it ie s  a lo n g  o r In  v ic in ity  of p ip e lin e  right-of-way; str ic t liab ility; lim ita tion 

o n  lia b ility ; sub roga t ion ; em e rg ency  su b s is te n ce  and  o th e r aid; exem p tio n
for SJart* of A laska

(1) Except when the holder of the pipeline right-of-way granted pursuant 
to this chapter can prove that damages in connection with or resulting from 
activities along or in the vicinity of the proposed trans-Alaskan pipeline 
right-of-way were caused by an act of war or negligence of the United 
States, other government entity, or the damaged party, such holder shall be . 
strictly liable to all damaged parties, public or private, without regard to • 
fault for such damages, and without regard to ownership of any affected : 
lands, structures, fish, wildlife, or biotic or other natural resources relied • 
upon by Alaska Natives, Native organizations, or others for subsistence or } 
economic purposes. Claims for such injury or damages may be determined j 
by arbitration or judicial proceedings. - J. ,

(2) Liability under paragraph (1) of this subsection shall be limited .to 1
S.50,000,000 for any one incident, and the holders of the right-of-way-or * 
permit shall be liable for any claim allowed in proportion to their ownership - 
interest in the right-of-way or permit. Liability of such holders for damages ] 
in excess of S50,000,000 shall be in accord with ordinary rules of negligence.

(3) In any case where liability without fault is imposed pursuant to this 
subsection and the damages involved were caused by the negligence of.a 
third party, the rules of subrogation shall apply in accordance with the law 
of the jurisdiction where the damage occurred. ^

(4) Upon order of the Secretary, the holder of a right-of-way or permit 
shall provide emergency suljsistence and other aid to an affected Alaska 
Native, Native organization, or ocher person pending expeditious filing of; 
and determination of, a claim under this subsection. ^
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(5) Where the State o f Alaska is the holder of a right-of-way or permit 
under this chapter, the Stale shall not be subject to the provisions of this 
subsection, but the holder of the permit or right-of-way for the trans-Alaska 
pipeline shall be subject to this subsection with respect to facilities con­
structed or activities conducted under rights-of-way or permits issued to the 
State to the extent that such holder engages in the construction, operation, 
maintenance, and termination of facilities, or in other activities under 
rights-of-way or permits issued to the State.

(b) Control and removal o( pollutants at expense of right-of-way holder
If any area within or without the right-of-way or permit area granted 

under this chapter is polluted by any activities conducted by or on behalf or 
th.-; holder to whom such right-of-way or permit was granted, and such 
pollution damages or threatens to damage aquatic life, wildlife, or public or 
private property, the control and total removal of the pollutant shall be at 
the expense of such holder, including any administrative and other costs 
incurred by the Secretary or any other Federal officer or agency. Upon 
failure of such holder to adequately control and remove such pollutant, the 
Secretary, in cooperation with other Federal, State, or locai agencies, or in 
cooperation with such holder, or both, shall have the right to accomplish 
the control and removal at the expense of such holder.

(c) Discharges of oil Irom vesrels loaded at terminal facilitiesi of pipeline* strict 
liability; limitation on liability; apportio'n'rilehT'd7Tabllltyr"est'ablishment and 

operation of Trans-Alaska Pipeline Liability Fund
(1) Notwithstanding the provisions of any other law, if oil tha! has been 

transported through the trans-Alaska pipeline is loaded on a vessel at the 
terminal facilities of the pipeline, the owner and operator of the vessel 
(jointly and severally) and the Trans-Alaska Pipeline Liability Fund estab­
lished by this subsection, shall be strictly liable without regard to fault in 
accordance with the provisions of this subsection for all damages, including 
clean-un costs, sustained by any person or entity, public or private, includ­
ing residents of Canada, as the result of discharges of oil from such vessel.

(2) Strict liability shall not be imposed under this subsection if the owner 
or operator of the vessel, or the Fund, can prove that the damages were 
caused by an act o f war or by the negligence of the United States or other 
governmental agency. Strict liability shall not be imposed under this 
subsection with respect to the claim of a damaged party if the owner or 
operator of the vessel, or the Fund, can prove that the damage was caused 
by the negligence of such party.

(3) Strict liability for all claims arising out of any one incident shall not 
exceed 5100,000,000. The owner and operator of the vessel shall be jointly 
and severally liable for the first 514,000,000 of such claims that are allowed. 
Financial responsibility for 514,000,000 shall be demonstrated in accordance 
with the provisions of section 1321 (p) o fT itle  33 before the oil is loaded. 
The Fund shall be liable for the balance o f the claims that are allowed up to
5100,000,000. If the total claims allowed exceed 5100,000,000. they shall be 
reduced proportionately. The unpaid portion of any claim may be asserted 
and adjudicated undei other applicable Federal or state law.
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(4) The T rans-Alaska Pipeline Liability Fund is hereby established as # 
non-profit corporate entity that may sue and be sued in its own name. The 
Fund shall be administered by the holders o f the trans-Alaska pipeline 
right-of-way under regulations prescribed by the Secretary. The Fund shall 
be subject to an annual audit by the Comptroller General, and a copy of the 
audit shall be submitted to the Congress.

(5) The operator of the pipeline shall collect from the owner of the oil at 
the time it is loaded on the vessel a fee o f five cents per barrel. The 
collection shall cease when $100,000,000 has been accumulated in the Fund, 
and it shall be resumed when the accumulation in the Fund falls below 
$ 100,000,000.

(6) The collections under paragraph (5) shall be delivered to the Fund. 
Costs of administration shall be paid from the money paid to the Fund, and 
all sums not needed for administration and the satisfaction of claims shall be 
invested prudently in income-producing securities approved by the Secre­
tary. Income from such securities shall be added to the principal of the 
Fund.

(7) The provisions of this subsection shall apply only to vessels engaged 
in transportation between the terminal facilities of the pipeline and ports 
under the jurisdiction of the United States. Strict liability under this 
subsection shall ceas; when the oil has first been brought ashore at a port 
under the jurisdiction of the United States.

(8) In any case where liability without regard to fault is imposed pursuant 
to this subsection and the damages involved were caused by the unseaworth­
iness of the vessel or by negligence, the owner and operator of the vessel, 
and the Fund, as the case may be shah be subrogated under applicable State 
and Federal laws to the rights under said laws of any person entitled to 
recovery hereunder. If  any subrogee brings an action based on unseaworth­
iness of the vessel or negligence of its owner or operator, it may recover, 
from any affiliate of the owner or operator, if the respective owner or 
operator fails to satisfy any claim by the subrogee allowed under this 
paragraph. r-

(9) This subsection shall not be interpreted to preempt the field of strict 
liability or to preclude any State from imposing additional requirements.

(10) I f  the Fund is unable to satisfy a claim asserted and finally detq-- 
mined under this subsection, the Fund may borrow the money needed to 
satisfy the claim from any commercial credit source, at the lowest available 
rate of interest, subject to approval of the Secretary. '■£

(11) For purposes of this subsection only, the term “affiliate" includes-^
(A) Any person owned or effectively controlled by the vessel owner 

or operator; or
(B) Any person that effectively controls or has the power effectively 

to control the vessel owner or operator by— p .
(i) stock interest, or ,.gi’
(ii) representation on a board o f directors or similar body.^f
(iii) contract or other agreement with other stockholders,-^
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Note 4

(iv) otherwise; or 
(O  Any person which is under common ownership or control with 

the vessel owner or operator.
(12) The term "person" means an individual, a corporation, a partner­

ship. an association, a joint-stock company, a business trust, or an unincor­
porated organization.
(Pub.L. 93-153, Title II. § 204. Nov. 16, 1973. 87 Stat. 586.)

Historical Note

Delegation of Functions. Functions of the 
President under section 132 l(pK I) to (2) of 
Title 33, Navigation and Navigable Waters, 
as incorporated by reference in subsec. (cX3) 
of this section, relating to the demonstration 
of financial responsibility for vessels carrying 
oil ioaded from the Trans-Alaska pipeline, 
delegated to the Secretary of the Department

in which the Coast Guard is operating, see 
Ea.Ord. No. 12418, § 4. May 5. 1483. 48 
F.R. 20891, set out as a note under section 
1321 or Title 33.

Legislative History. For legislative history 
and purpose of Pub.L. 93-153. see 1973 U.S. 
Code Cong, and Adm.News, p 2417.

Rights-of-way, see § 5449.
West's Federal Practice Manual

Code o f Federal Regulations

Liability fund, see 43 CFR 29.1 el seq.
Oil pollution, financial responsibility, see 33 CFR 131.1 et seq.

Library References

Health and environment «=25.S(3).
C.J.S. Health and Environment §§91 et 

seq.. 106 et seq., 129 el seq.

Notes o f Decisions

Claims within section 1 
Strict liability 

Generally 2 
Construction accidents 
Pollution clean-jp 4

1. Claims within section
This section was intended to deal with 

environmental risks of the pipeline but did 
noi cover ordinary personal injury and 
wrongful death claims unconnected with any 
environmental injury, in view of fact that, 
although literal interpretation indicated con­
trary result, overwhelming evidence of legisla­
tive history indicated that chapter was intend­
ed to deal with environmental accidents rath­
er than ordinary torts. Heppner v. Alyeska 
Pipeline Service Co., C.A.Alaska 1981, 665 
F.2d 868.
2. Strict liability—Generally

Provisions of this chapter were designed to 
establish the permit holders of the pipeline 
nght-of-way as strictly liable for a broad

range or damage to the land. fish, wildlife, 
air, water, and the subsistence lifetyle of the 
Alaskan Native. Jordan v. Amerada Hes 
Corp., D.C.AIaska 1979. 479 F.Supp. 573.
3.  Construction accidents

This section was intended to render permit 
holders strictly liable for environmental harm, 
but was not intended to hold permit holders 
strictly liable for all damage of any kind lhai 
occurred "in connection with" or "in the 
vicinity of the proposed trans-Alaska pipeline 
right-of-way," and, hence, was noi a basis for 
holding defendant oil companies strictly liable 
in action arising from injurie allegedly sus­
tained in an automobile accident that oc­
curred in vicinity of Alaska pipeline or in 
wrongful death action arising as a reuli of a 
construction accident in Alaska pipeline 
nght-of-way. Jordan v. Amerada Hes 
Corp.. D.C.AIaska 1979, 479 F.Supp. 573
4. -----  Pollution clean-up

This chapter barred pipeline serwee compa­
ny from recovering from the United State for
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the c o m  o r  cleaning up oil discharged from 
the pipeline into navigable waters due lo the 
fault of a party; this chapter made the pipe­
line company absolutely liable for any pollu­
tion resulting from operaucn of the pipeline 
and prevailed over the a  rlier enacted Water 
Pollution Control Act, section 1321 (i)(I) of 
Title 33. which provides that the owner or

operator of the facility that cau>cd pollution 
may recover its cleanup costs from the United 
States if Ihe oil discharged was caused by a 
third parly and did not involve any fault of 
the owner or operator. Alyeska Pipeline Ser­
vice Co. v. U.S.. 1981. 649 F.2d 831. 227 
Cl.Cl 297. cemorari denied 102 S.Ct. 505, 
454 US 964 . 70 L.Ed.2d 380

§  1 6 5 4 . A n tit ru s t  laws
The grant of a right-of-way, permit, lease, or other authorization pursuant 

to this chapter shall grant no immunity from the operation of the Federal 
anti-trust laws.
(Pub.L. 93-153, Title II, § 205. Nov. 16, 1973, 87 Stat. 588.)

Historical Note
References in Text. The Federal antitrust Legislative History. For legislative history 

laws, referred to in text, are classified general- ,?nd purpose of Puo.L. 93-153, see 1973 U.S.
ly to chapter I (section 1 et seq.) ofTitle 15. code Cong, and Adm.Ncws, p. 2417.
Commerce and Trade

§  1 6 5 5 . Roads and airports
A right-of-way, permit, lease, or other authorization granted under 

section 1652(b) of this title for a road or airstrip as a related facility of the 
trans-Alaska pipeline may provide for the construction of a public road or 
airstrip.
(Pub.L. 93-153, Title II, § 206, Nov. 16, 1973. 87 Stat. 588.)

Historical Note

Legislative History. For legislative history 
and purpose of Tub.L. 93-153, see 1973 U.S.
Code Ceng, and Adm.Ncws, p. 2417.
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S e c . 09.40.310. T h ird  p a r ty  cluiniH . If the  p rop erty  tak en  is 
claim ed hy any  person  o th e r  th a n  th e  defendan t, a n d  th a t  person 
m akes un a ffid av it o f t itle  to th e  p roperty  or the  r ig h t to th e  possession 
of it, s ta t in g  the  g rounds o f the  t it le  or rig h t, and se rv es  it upon the  
peuce officer ta k in g  th e  p ro p erti w hile  th e  p roperty  is s til l  in th e  peace 
officer's custody, the  peace officer m ay re lease  th e  p roperty  un less the  
p la in tiff, on dem and  of the  officer, indem nifies the  peace officer a g a in s t 
the  th ird  p a rty  c la im  by a  w ritte n  u n d e rta k in g  approved  by th e  clerk  
of co u rt a n d  executed  by su ffic ien t su re tie s . (§ 24.06 ch 101 SLA 1962)

NOTES TO DECISIONS

Stated in First Nut'l Hank v. Xawodny, 
Sup. Ct. Op. No. 1976 (File Nn. 4188), 602 
P.2d 1254 (1979).

C hapter 43. Arbitration.
Article
1. Uniform Arbitration Act (5§ 09.48.010 — 09.43.180)
2. Arbitration of Small Claims (§§ 09.43.190 — 09.43.220)

A rtic le  1. U n ifo rm A r b i t r a t io n  A c t.
Section Section
10. Arbitration agreements valid; appli­ 100. Fees and expenses of arbitration

cation of article 110. Confirmation of an award
20. Proceedings to compel or stay arbi­ 120. Vacating an award

tration 130. Modification or correction of award
30. Appointment of arbitrators by court by court
40. Majority action by arbitrators 140. Judgment or decree on award
50. Hearing 150. Applications to court
60. Representation by attorney 160. Appeals
70. Witnesses, subpoenas, depositions 170. Court, jurisdiction
SO. Award 180. Short title
90. Modification of award by arbitrators

Cross references. — For court rule pro­
vision on arbitration and award as an 
affirmative defense, see Civ. R. 8(c).

NOTES TO DECISIONS

Public policy in Alaska favors arbi- And is dem onstrated by adoption of 
tration as a means of resolving disputes this article. — Alaska's strong puhlic pol- 
without court interference. Arctic icy in favor of arbitration is demonstrated
Contractors v. State, Sup. Ct. Op. No. 1420 by the adoption of this article. Modern
(File Nos. 2595, 2657), 564 P.2d 30 (1977), Constr., Inc. v. Barce, Inc., Sup. Ct. Op. No.
alTd on other grounds. Sup. Ct. Op. No. 13?K (File No. 3060), 556 P.2d 528 (1976).
1557, 573 P.2d 1385 (1978).
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Freedom to contract for arbitration the terms of arbitration they desire. Board
terms. — In the absence of statutory uf Kduc. v. Ewig, Sup. Ct. Op. No. 20-18
restrictions, parties are free lo contract for (File No. 4253), 609 P.2d 10 (1980).

Collateral references. — 5 Am. <Jur, 
2d, Arbitration and Award, § 1 et seq.

6 C.J.S., Arbitration, <i 1 et seq.
Resolving real estate disputes through 

arbitration, 27 Ant. Jur. Trials, pp. 
G21-678.

Validity of state stnlulory provisions for 
arbitration uf labor disputes, as uguinsl 
the objection of delegation of legislative 
power without setting up adequate stan­
dards lo guide the udministra.’vc agency, 
9 AI,R2d 871.

Quotient arbitration uward or appraisal. 
20 ALR2d 958.

Matters arbitrable under arbitration 
provisions of collective labor contract, 24 
ALR2d 752.

Equity jurisdiction to determine valu­
ation, where arbitration or appraisal has 
failed, under long-term lease providing for 
appraisal of premises and fixing rental 
vulue at stated intervals, 26 ALR2d 744.

Arbitrator’s viewing or visiting prem­
ises or property alone as misconduct jus­
tifying vacation of award, 27 ALR2d 1160.

Laches or statute of limitations as bar to 
arbitration under agreement, 37 ALR2d 
1125.

Arbitration provisions of employment 
contract providing for severance or 
dismissal pay, 40 ALR2d 1052.

Contract providing that it is governed 
by or subject to rules or regulations of a 
particular trade, business, or association 
as incorporating agreement to arbitrate, 
41 ALR2d 872.

Validity and effect of arbitration 
agreement provision thut, upon one 
party’s failure to appoint arbitrator, 
controversy may be determined by 
arbitrator appointed bv other party, 47 
ALR2d 1346.

Arbitrator's consultation with outsider 
or outsiders as misconduct justifying vaca­
tion of award, 47 ALR2d 1362.

Effect of vacancy through resignation, 
withdrawal, or death of one of multiple 
arbitrators on authority of remaining 
arbitrators to render award, 49 ALR2d 
900.

Constitutional itv of arbitration stat­
utes, 55 ALR2d 432.

Death of party to arbitration agreement 
before award as revocation or termination 
of submission, 65 ALR2d 754.

Arbitration of disputes within close cor­
poration, 6-1 ALR2d 643.

Construction and application of provi­
sions of general arbitration statutes 
excluding from their operation contracts 
for labor or personal services, 64 ALR2d 
1336.

Disqualification of arbitrator by court or 
slay of arbitration proceedings prior to 
award, on ground of interest, bias, preju­
dice, collusion, or fraud of arbitrators, 65 
ALR2d 755.

Power of president of corporation to com­
mence or to carry on arbitration pro­
ceedings, 65 ALR‘2d 1321.

Power of arbitrators to award injunc­
tion, 70 ALR2d 1055.

Dissolved corporation's power to partici­
pate in arbitration proceedings, 71 ALR2d 
1121 .

Agreement to arbitrate future 
controversies as binding on infants, 78 
ALR2d 1292.

Covenant in lease lo arbitrate, or to sub­
mit to appraisal, as running with the 
leasehold so as to bind assignee, 81 ALR2d 
804.

Necessity that arbitrators, in making 
awards, make specific or detailed findings 
of fact or conclusions of law, 82 ALR2d 
969.

Time for impeaching arbitration award, 
85 ALR2d 779.

Claim of fraud in inducement of contract 
as subject to compulsory arbitration clause 
contained in contract, *91 ALR2d 936.

Appealability of order or decree com­
pelling or refusing to compel arbitration, 
94 ALR2d 1071.

Discovery in aid of arbitration pro­
ceedings, 98 ALR2d 1247.

Enforcement of contractual arbitration 
clause as affected by expiration of contract 
prior to demand for arbitration, 5 ALR3d 
1008.

Confirming or setting aside award: 
appealability of judgment confirming or 
setting aside arbitration award, 7 ALR3d 
608.

Availability and scope of declaratory 
judgment actions in determining rights of 
parties, or powers und exercise thereof by 
arbitrators, under arbitration agreements, 
12 ALR3d bo4.
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Validity and effect, and remedy in 
respect, of contractual stipulation to sub­
mit disputes to arbitration in another 
jurisdiction, 12 ALR3d 892.

Validity nnd construction of provision 
for arbitration of disp'ites as to alimony or 
support payments, or child visitation or 
custody matters, 18 ALR3d 1264.

Municipal corporation’s power to submit 
to arbitration, 20 ALR3d 569.

Validity and enforceability of provision 
for binding arbitration, and wuiver 
thereof, 24 ALR3d 1325.

Necessity and oufficiency of notice of 
and hearing in proceedings before 
appraisers and arbitrators appointed *o 
determine amount of loss, 25 ALR3d 680.

Delay in asserting contractual right to 
arbitration as precluding enforcement 
thereof, 25 ALR3d 1171.

Waiver, or estoppel to assert, substan­
tive right or right to arbitrate us question 
for court or arbitrator, 26 ALR3d 604.

Breach or repudiation of collective labor 
contract as subject lo, or as aiTecting right 
to enforce, arbitration provision in 
contract, 29 ALR3d 688.

Breach or repudiation of contract as 
affecting right to enforce arbitration 
clause therein, 32 ALR3d 377.

Participation in arbitration proceedings 
as waiver of objections to arbitrability, 33 
ALR3d 1242.

Power of arbitrator to correct, or power 
of court to correct or resubmit, nonlabor 
award because of incompleteness or failure 
to pass on all matters submitted, 36 
ALR3d 939.

SeLting aside arbitration award on 
ground of interest or bias of arbitrators, 56 
ALR3d 697.

Construction and effect of contractual or 
statutory provisions fixing time within 
which arbitration award must be made, 56 
ALR3d 815.

Liability of parties to arbitration for 
costs, fees, and expenses, 57 ALR3d 633.

Privileged nature of communications

made in course of grievance or arbitration 
procedure provided for by collective bar­
gaining agreement, 60 ALR3d 1041.

State court's power to consolidate arbi­
tration proceedings, 64 ALR3d 528.

Validity nnd construction of statutes or 
ordinances providing for arbitration of 
labor disputes involving public employees. 
68 ALR3d 885.

Demand for or submission to arbitration 
as affecting enforcement of mechanics' 
lien, 73 ALR3d 1042.

Filing of mechanics' lien or proceeding 
for its enforcement as affecting right to 
arbitration, 73 ALR3d 1066.

Refusal of arbitrators to receive evi­
dence. or to permit briefs or arguments, on 
particular issues as grounds for relief from 
award, 75 ALR3d 132.

Admissibility of affidavit or testimony of 
arbitrator to impeach or explain award, 80 
ALR3d 155.

Modern status of rules respecting con­
currence of all arbitrators ns condition of 
binding award under private agreement 
not specifying unanimity, 83 ALR3d 996.

Arbitration of medical malpractice 
claims, 84 ALR3d 375.

Arbitrator’s power to award punitive 
damages, 83 ALR3d 1037.

Statute of limitations as bar to arbi­
tration under agreement, 94 ALR3d 533.

Conflict of laws as to validity and effect 
of arbitration provision in contract for pur­
chase or sale of goods, products, or ser­
vices, 95 ALR3d 1145.

Defendant’s participation in action as 
waiver of right to arbitration of dispute 
involved therein, 98 ALR3d 767,

Appealability of state court's order or 
decree compelling or refusing to compel 
arbitration, 6 ALR4th 652.

Claim of fraud in inducement of contract 
as subject to compulsory arbitration clause 
contained in contract, 11 ALR4th 774.

Validity of statute or rule providing for 
arbitration of fee disputes between attor­
neys and their clients. 17 ALR4th 993.

S ec . 09.43.010. A r b i t r a t io n  a g r e e m e n ts  v a lid ;  a p p l ic a t io n  o f  
a r t ic le .  A w ritte n  a g re em en t to  su b m it an  ex is tin g  controversy  to 
a rb itra tio n  or a  provision in a  w ritte n  co n trac t to su b m it to a rb itra tio n  
a su b se q u en t controversy  betw een  th e  p a r tie s  is valid, enforceable  and  
irrevocable , except upon grounds w hich  ex is t a t  law  o r in equ ity  for th e  
revocation  of a con trac t. H ow ever, AS 09.43.010 — 09.43.180 do not 
apply to a  lab o r-m an ag em en t c o n trac t u n less they  a re  incorporated  
into  th e  co n trac t by reference or th e ir  app lica tio n  is provided for by 
s ta tu te . (§ 1 ch 232 SLA 1968; am  § 3 ch 113 SLA 1972)
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Cross references. — For arbitration Legislative history reports. — For
agreements under Public Employment report on ch. 232, SLA 1968 (HU 212 am
Relations Act, see AS 23.40.200(0. FCC), see 1968 House Journal, p. 801.

NOTES TO DECISIONS

Section applicable to option to 
arb itrate. — An option to arbitrate in n 
written contract is a provision in a written 
contract to submit a controversy to arbi­
tration and is thus literally within the 
meaning of this section which states that 
such a provision is valid. Willis Flooring, 
Inc. v. Howard S. Lease Constr. Co. & 
Assoes., Sup. Ct. Op. No. 2598 (File No. 
6736), 656 P.2d 1184 (1983).

Cited in Harold’s Trucking v. Kelsev, 
Sup. Ct. Op. No. 1739 (File No. 36951. 584 
P.2d 1128 (1978); Alaska State Hous. 
Auth. v. Itilev Pleas, Inc., Sup. Ct. Op. No. 
1765 (File No. 3208). 586 P.2d 1244 (1978); 
City of Fairbunks v. Rice, Sup. Ct. Op. No. 
2354 (File No. 4951), 628 P.2d 565 (1981); 
Mnsden v. Universilv of Alaska, Sup. Ct. 
Op. No. 2421 (File No. 5291), 633 P.2d 
1374 (1981).

S ec . 09.43 .020. P r o c e e d in g s  to  c o m p e l o r  s ta y  a r b i t r a t i o n ,  (a) 
O n app lica tion  o f a p a rty  sh ow ing  an  a g re e m e n t described in AS
09.43.010, a n d  th e  opposing p a r ty ’s re fu sa l to  a rb itra te , th e  court sha ll 
o rd er th e  p a rt ies to proceed w ith  a rb itra tio n , b u t i f  th e  opposing p a rty  
den ies th e  ex isten ce  o f th e  a g re e m e n t to a rb itra te , th e  court sha ll 
proceed su m m a rily  to th e  d e te rm in a tio n  o f th e  issue  and  if  th e  
a g re em en t is found to e x is t sh a ll  o rd er a rb itra tio n .

(b) O n app lica tio n , th e  c o u rt m ay  s tay  a n  a rb itra tio n  proceeding 
com m enced or th re a te n e d  on a  show ing  th a t  th e re  is no a g re em en t to 
a rb itra te . T he issue , w hen  in  su b s ta n tia l  a n d  bona fide d ispu te , sh a ll 
be im m ed ia te ly  and  su m m a rily  trie d  and  th e  s tay  o rdered  if  no 
a g re em en t is found to ex ist. I f  found for th e  opposing p a rty , th e  cou rt 
sh a ll o rder th e  p a r tie s  to  proceed to a rb itra tio n .

(c) I f  a n  issu e  sub jec t to  a rb itra tio n  u n d e r th e  a lleged  a g re em en t is 
involved  in an  action  or p roceed ing  p en d in g  in  a  cou rt h av in g  ju risd ic ­
tio n  to h e a r  ap p lica tio n s  u n d e r  (a) o f th is  section , th e  app lication  sh a ll 
be m ade in  t h a t  court. O th erw ise  th e  app lica tio n  m ay  be m ade in  any  
c o u rt of com peten t ju risd ic tio n .

(d) A n action  or p roceeding  invo lv ing  an  issue  subject to  a rb itra tio n  
sh a ll be s tay e d  i f  an  o rd er for a rb itra tio n  or a n  app lication  for the  o rd er 
h a s  been m ade  u n d e r  th is  section  or, i f  th e  issue  is sev erab le , th e  s tay  
m ay  be w ith  resp ec t to  th e  issu e  only.

(e) A n o rder for a rb itra tio n  m ay  no t be refused  on th e  g round  th a t  
th e  c la im  in  issu e  lacks m e r it  or because a fau lt or g round  for th e  
c la im s so u g h t to  be a rb itra te d  h as  no t been  show n. (§ 1 ch 232 SLA 
1968)

NOTES TO DECISIONS

A rbitrability to be determined prio r nn award and before the parties have sub-
to rendition of aw ard. — This section jected themselves to the effort und expense
provides for court determination of the of arguing the merits of the dispute to the
issue of arbitrability prior to rendition of panel. University of Alaska v, Modern
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Constr., Inc.. Sup. Ct. Op. No. 10-18 (File Modern Constr., Inc., Sup. Ct. Op. No. 
No. 1977). 522 P.2d 1132 11974). 1048 (File No. 1977). 522 P.2d 1132 (1974).

Possibility of w aiver or estoppel Applied in Anchorage Daily News, Inc.
where party f-ds to seek court review v. Anchorage Times Publishing Co., Sup.
of the arb .irators ' decision on Ct. Op. No. 2393 (File No. 4986), 631 P.2d
arbitrability until after rendition of 500(1981).
award. — See University of Aluskn v.

S ec. 09.43.030. A p p o in tm e n t  o f  a r b i t r a to r s  b y  c o u r t .  If  th e  a rb i­
tra tio n  a g re em en t prov ides a  m ethod  of app o in tm en t of a rb itra to rs , 
th is  m ethod sh a ll be followed. If  no m ethod  of app o in tm en t is provided, 
or if  th e  agreed  m ethod fails o r for an y  reason can n o t be followed, or 
w hen before th e  h e a r in g  an  a rb i tr a to r  appoin ted  fails or is u n ab le  to 
ac t and  a  successor h a s  n o t been  appo in ted , th e  cou rt on app lica tio n  of 
a  p a rty  sha ll app o in t one or m ore a rb itra to rs . An a rb i tra to r  so 
appo in ted  h as  a ll th e  pow ers of one specifically  n a rr  ,'d in  the  
ag reem en t. (§ 1 ch 232 SLA 1968)

S ec. 09.43.040. M a jo r i ty  a c t io n  b y  a r b i t r a to r s .  T he pow ers of the  
a rb itra to rs  m ay be exercised  by a  m ajo rity  u n less o therw ise  provided 
by the  a g re em en t or by AS 09.43.010 — 09.43.180. (§ 1 ch 232 SLA 
1968)

S ec. 09.43.050. H e a r in g . U n less o therw ise  provided by the  
ag reem en t,

(1) th e  a rb itra to rs  sh a ll se t a  tim e  and  place for the  h e a r in g  and 
cause n o tifica tion  to th e  p a r tie s  to be served  p ersona lly  or by reg iste red  
m ail n o t less th a n  five days before th e  hearin g ; appearan ce  a t  the 
h ea rin g  w aives th e  notice; th e  a rb itra to rs  m ay ad journ  th e  h ea rin g  
from tim e  to tim e  as n ecessa ry  and , on req u est of a  p a rty  and  for good 
cause o r upon th e ir  ow n m otion , m ay  postpone th e  h ea rin g  to a  t im e  not 
la te r  th a n  th e  d a te  fixed by th e  a g re em en t for m a k in g  the  a w ard  u n less 
the  p a r tie s  consen t to a  la te r  d ate ; th e  a rb itra to rs  m ay  h e a r  a n d  d e te r­
m ine th e  con troversy  upon th e  evidence produced n o tw ith s tan d in g  the  
failu re  of a  p roperly  no tified  p a r ty  to  appear;

(2) th e  p a rtie s  a re  e n title d  to  be h ea rd , to  p re se n t evidence m a te ria l 
to the  con troversy  a n d  to cross-exam ine w itn esses a p p e a lin g  a t  the  
hearing ;

(3) th e  h e a rin g  sh a ll be conducted by a ll th e  a rb itra to rs  b u t a  m ajor­
ity  m ay d e te rm in e  an y  q uestion  and  ren d e r  a  final aw ard ; if, d u rin g  the  
course of th e  h ea rin g , a n  a rb i tra to r  for any  reaso n  ceases to  ac t, the  
rem ain in g  a rb itra to r  o r a rb itra to rs  appoin ted  to ac t as n e u tra ls  sha ll 
con tinue  w ith  the  h e a r in g  a n d  d e te rm in a tio n  of th e  controversy. (§ 1 
ch 232 SLA 1968)

S ec. 09.43.060. R e p r e s e n ta t io n  b y  a t to rn e y .  A p a rty  h as  the  
r ig h t to be rep resen ted  by an  a tto rn e y  a t  a  proceeding or h ea rin g  u n d er 
th is  chap te r. A w a iv e r of th e  r ig h t  before the  proceeding or h ea rin g  is 
ineffective. (§ 1 ch 232 SLA 1968)
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S ec . 09.43.070. W itn e s s e s , s u b p o e n a s ,  d e p o s it io n s ,  (a) The 
a rb itra to rs  m ay  cause  to be issued subpoenas for th e  a tten d an ce  of 
w itnesses a n d  for tho production  of books, records, d ocum ents a nd  o th er 
evidence, and  have th e  pow er to a d m in is te r  oaths. S ubpoenas sh a ll be 
served , and  upon app lica tio n  to th e  court by a p arty  or th e  a rb itra to rs , 
enforced in  th e  m a n n e r  provided by law for th e  serv ice and  
enfo rcem en t o f subpoenas in  a  civil action.

(b) O n app lica tio n  of a p a r ty  and  for use a s  evidence, th e  a rb itra to rs  
m ay p e rm it a  deposition  to be tak en , in  th e  m an n er and  upon th e  te rm s 
d es ig n a ted  by th e  a rb itra to rs , of a w itn ess who can no t be subpoenaed 
or is u n ab le  to  a tte n d  th e  h ea rin g .

(c) All p rov isions of law  com pelling a  person u n d er subpoena to 
testify  a re  app licab le.

(d) Fees for a tten d an c e  a s  a  w itn ess sh a ll be th e  sam e a s  for a  w it­
ness in th e  su p e rio r court. (S 1 ch 232 SLA 1968)

S e c . 09.43.080. A w a rd , (a) The aw ard  shall be in w ritin g  and  
signed  by th e  a rb itra to rs  jo in in g  in th e  aw ard . T he a rb itra to rs  sha ll 
de liv e r a  copy to  each  p a r ty  personally  o r by reg iste red  m ail, or as 
provided in th e  ag reem en t.

(b) An aw ard  sh a ll be m ade w ith in  the  tim e  fixed by th e  ag reem en t 
or, i f  n o t so fixed, w ith in  th e  tim e  th e  cou rt orders on app lication  o f a 
p a rty . T he p a r tie s  m ay  ex tend  th e  tim e in w ritin g  e ith e r  before or a fte r  
th e  e xp ira tio n  o f th e  tim e. A p a r ty  w aives th e  objection th a t  an  aw ard  
w as no t m ade  w ith in  th e  t im e  requ ired  u n le ss  th e  p a rty  no tifies th e  
a rb itra to rs  o f th e  objection before th e  delivery  of th e  a w ard  to th a t  
p a rty . (§ 1 ch 232 SLA 1968)

NOTES TO DECISIONS

The law favors arbitration with a 
minimum of court interference. Univer­
sity of Alaska v. Modern Constr., Inc., Sup. 
Ct. Op. No. 1048 (File No. 1977), 522 P.2d 
1132 (1974); Board of Educ. v. Ewig, Sup. 
Ct. Op. No. 2048 (File No. 4253), 609 P.2d 
10 (1980).

Whenever possible an arbitration  
aw ard rendered in the form required 
by this section is presumptively valid 
and shall be upheld without inquiry into 
the merit of the dispute. University of 
Alaska v. Modern Constr., Inc., Sup. Ct. 
Op. No. 1048 (File No. 1977). 522 P.2d 
1132 (1974).

Subsection (a) sets out the minimum 
requirem ents ns to the form of an

award. University of Alaska v. Modern 
Constr., Inc., Sup. Ct. Op. No. 1048 (File 
No. 1977), 522 P.2d 1132 (1974).

Written findings and conclusions not 
required. — The language in subsection
(a) does not require the arbitrators to sub­
mit written findings of fact or conclusions 
of law. University of Alaska v. Modern 
Constr., Inc., Sup. Ct. Op. No. 1048 (File 
No. 1977), 522 P.2d 1132 (1974).

Authority to fashian remedies. — 
There is ample authority for the proposi­
tion that arbitrators generally have 
authority to fashion any remedy necessary 
to the resolution of the dispute. Board of 
Educ. v. Ewig, Sup. Ct. Op. No. 2048 (File 
No. 4253), 609 P.2d 10 (1980).

S e c . 09.43.090. M o d if ic a t io n  o f  a w a r d  b y  a r b i t r a to r s .  O n app li­
cation  to th e  a rb itra to rs  by a  p a r ty  or, if  a n  app lication  to th e  court by
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u p arty  is pending  u n d e r AS 09.43.110 — 09.43.130 on subm ission to 
the  a rb itra to rs  by the  c o u rt u n d er th e  conditions th e  court m ay order, 
the a rb itra to rs  m ay m odify or correct th e  aw ard  upon the  g rounds 
s ta ted  in AS 09.43.130(a)( 1) and  (3), o r for the  purpose of c larify ing  th e  
aw ard . An app lication  to  the  a rb itra to rs  by a  p arty  shall be m ade 
w ith in  20 days a f te r  d e live ry  of th e  aw ard  to th e  app iican t. W ritten  
notice of th e  app lica tion  sh a ll  be g iven prom ptly  to th e  opposing p erty , 
s ta tin g  th a t  objections to th e  app lica tion  m u st be served  w ith in  10 days 
from th e  notice. A m odified or corrected  aw ard  is  subject to th e  provi­
sions of AS 09.43.110 —  09.43.130. (§ 1 ch 232 SLA 1968)

NOTES TO DECISIONS

Superior court authorized to order University of Alaska v. Modern Constr.,
clarification. — This section clearly Inc., Sup. Cl. Op. No. 1048 (File No. 1977),
authorizes the superior court lo return nn 522 P.2d 1132 (1974).
award to the arbitrators for clarification.

Sec. 09.43.100. F e e s  a n d  e x p e n s e s  o f  a r b i t r a t i o n .  U nless 
o therw ise provided in  th e  a g re em en t to a rb itra te , th e  a rb itra to rs ’ 
expenses and fees, to g e th e r  w ith  o th e r expenses, no t includ ing  counsel 
fees, incu rred  in the  conduct of th e  a rb itra tio n , sh a ll be paid as pro­
vided in the  aw ard . (§ 1 ch 232 SLA 1968)

NOTES TO DECISIONS

Ordinarily attorney’s fees are not 
awarded where matters are  subm itted 
to arbitration. This is consistent with the 
strong public policy favoring arbitration, 
which would be seriously undercut if a 
party could obtain attorney's fees merely 
by filing a complaint as an initial step in

the arbitration process. Harold’s Trucking 
v. Kelsey, Sup. Ct. Op. No. 1739 (File No. 
3695), 584 P.2d 1128 (1978).

Award of attorney’s fees held 
proper. — See Harold’s Trucking v. 
Kelsev, Sup. Ct. Op. No. 1739 (File No. 
3695), 584 P.2d 1128 (1978).

S ec . 09.43.110. C o n f irm a t io n  o f  a n  a w a r d .  U pon app lication  of a 
p a rty , th e  court sh a ll confirm  a n  aw ard  u n le ss  w ith in  th e  tim e  lim its  
imposed by AS 09.43.120 ar.d 09.43.130 g ro unds a re  u rged  for vacating  
or m odifying or correcting  th e  aw ard , in  w hich  case th e  court sha ll 
proceed as provided in A S 09.43.120 a n d  09.43.130. (8 1 ch 232 SLA 
1968)

NOTES TO DECISIONS

Applied in Willis Flooring, Inc. v. Sup. Ct. Op. No. 2598 (File No. 6736), 656 
Howard S. Lease Constr. Co. & Assocs., P.2d 1184 (19831.
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S ec . 09.43.120. V a c a t in g  a n  a w a r d ,  (a) O n app lication  of a p a rty , 
th e  cou rt sh a ll v aca te  a n  aw ard  if

(1) the  aw ard  w as p rocured  by fraud  or o th e r u n d u e  m eans;
(2) th e re  w as ev id en t p a r tia li ty  by an  a rb itra to r  appo in ted  as a n e u ­

tra l or corrup tion  in  a n y  o f th e  a rb itra to rs  or m isconduct p rejudicing  
th e  r ig h ts  o f a  p arty ;

(3 1 th e  a rb itra to rs  exceeded th e ir  powers;
(4) th e  a rb itra to rs  refused  to postpone the  h e a rin g  upon sufficien t 

cause being  show n for postponem ent or refused  to h e a r  evidenc . ate- 
r ia l  to th e  con troversy  or o therw ise  so conducted th e  h ea rin g , con tra ry  
to th e  prov isions of AS 09.43.050. as to prejudice su b s ta n tia lly  th e  
r ig h ts  of a  p arty ; or

(5) th e re  w as no a rb itra tio n  ag reem en t and  th e  issue  w as no t 
adversely  d e te rm in ed  in  proceedings u n d er AS 09.43.020 and  th e  p a rty  
did not p a rtic ip a te  in  th e  a rb itra tio n  h ea rin g  w ith o u t ra is in g  th e  objec­
tion.

(b) The fac t th a t  th e  re l ie f  is such  th a t  it  could n o t o r would no t be 
g ran ted  by a court of law  or equ ity  is not g round for v aca ting  or 
refu sing  to  confirm  th e  aw ard .

(c) A n app lica tion  u n d e r th is  section sh a ll be m ade w ith in  90 days 
a fte r  delivery  of a  copy of th e  aw ard  to th e  app lican t. H ow ever, i f  th e  
app lication  is p red icated  upon corrup tion , fraud  or o th e r undue m ean s 
by e ith e r  th e  opposing p a r ty  or an  a rb itra to r , it  sh a ll be m ade w ith in  
90 days a f te r  th e  g rounds a re  know n o r should have been  know n.

(d) In  v ac a tin g  th e  a w ard  on grounds o th er th a n  those  s ta te d  in
(a)(5) of th is  section th e  cou rt m ay o rder a re h e a r in g  b tfo re  new 
a rb itra to rs  chosen a s  p rovided  in th e  ag reem en t, or in  th e  absence of 
a  provision in  th e  ag re em en t, by th e  cou rt in  accordance w ith  AS
09.43.030, or, i f  th e  aw ard  is vacated  on g rounds se t o u t in  (a)(3) or (4) 
of th is  section , the  cou rt m ay  order a reh e a rin g  before th e  a rb itra to rs  
who m ade th e  aw ard  o r th e ir  successors appoin ted  in accordance w ith  
AS 09.43.030. The tim e  w ith in  w hich th e  ag reem en t req u ire s  th e  
aw ard  to be m ade is app licab le  to th e  reh e a rin g  and  com m ences from 
th e  d a te  of th e  order.

(e) I f  th e  app lica tio n  to v aca te  is denied  and  no m otion  to m odify or 
correct th e  aw ard  is p end ing , th e  court sh a ll confirm  th e  aw ard . (§ 1 
ch 232 SLA 1968)

NOTES TO DECISIONS

This section and AS 09.43.130 define 
the superior court's power to review 
and either vacate or modify an arbitration 
award. Alaska State Hous. Auth. v. Riley 
Pleas, inc.. Sup. Ct. Op. No. 1765 iFile No. 
32081, 586 P.2d 1244 (1978).

An arb itra to r’s misconstruction of a 
contract is not open to judicial review.

except on questions of arbitrability. 
Alaska Stale Hous. Auth. v. Riley Pleas, 
Inc., Sup. Ct. Op. No. 1765 (File No. 32081, 
5S6 P.2d 1244 (1978).

No review for gross errors. — The 
"fraud or other undue means" standard of 
this section does not authorize review for 
gross errors. Alaska State Hous. Auth. v.
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Riley Pleas, Inc., Sup. Ct. Op, No. 1765 
(File No. 3208), 586 P.2d 12-1*1 (1978).

There is a substantial dilTerence be­
tween procurement of an award by fraud 
or other undue means and un award in 
which the arbitrators have allegedly made 
large mistakes. The former instances 
connote affirmative wrongdoing by a party 
to the arbitration and often by an 
arbitrator; gross error carries no such 
connotation. Moreover, fraud or undue 
means in the procurement of an award 
does not require a review on the merits of 
the controversy; a review for gross errors is 
a review on the merits. Alaska State Hous. 
Auth. v. Riley Pleas, Inc., Sup. Ct. Op. No. 
17651 File Mo. 3208), 586 P.2d 1244 (1978).

Proceedings not reviewable for evi­
dentiary sufficiency. — Since arbi­
tration proceedings are not required by 
statute or by the rules of the American 
Arbitration Association to be conducted on 
the record, it is not possible to review them 
for evidentiary sufficiency. Alaska State 
Hous. Auth. v. Riley Pleas. Inc., Sup. Ct. 
Op. No. 1765 (File No. 3208), 586 P.2d 
1244 (1978).

This article evinces a strong public 
policy in favor of arb itration . Univer­
sity of Alaska v. Modern Constr., Inc., Sup. 
Ct. Op. No. 1048 (File No. 1977), 522 P.2d 
1132 (1974).

The power of a rb itra to rs are 
confined to those conferred upon them 
by the arbitration agreement, subject, 
of course, to further limitations imposed by 
the law of the jurisdiction. University of 
Alaska v. Modern Constr., Inc., Sup. Ct. 
Op. No. 1048 (File No. 1977), 522 P.2d 
1132 (1974).

A particular claim may be arb itrable 
although it is not so designated by 
"clear and unequivocal" contract lan­
guage. University of Alaska v. Modern 
Constr., Inc,, Sup. Ct. Op. No. 1048 (File 
No. 1977), 522 P.2d 1132 (1974).

Ambiguc 3 contract terms may be 
construed in favor of arbitrability 
where such construction is not obviously 
contrary to the parlies’ intent, especially 
where the party contesting arbitrability 
drafted the contract. University of Alaska 
v. Modern Constr., Inc., Sup. Cl. Op. No. 
1048 (File No. 19771,522 P.2d 1132(1974).

Claim not arbitrable. — Where the 
parties have clearly agreed to arbitrate 
only those "disputes arising in connection 
with this contract" a particular cluiin is 
not arbitrable if it is nowhere mentioned 
in the contract. University of Alaska v. 
Modern Constr., Inc., Sup. Ct. Op. No. 
1048 (File No. 1977), 522 P.2d 1132 (1974).

The question of whether the 
arb itra to r exceeded his power in 
ordering monetary damages can be 
appealed. Board of Educ. v. Ewig, Sup. Ct. 
Op. No. 2048 (File No. 4253), 609 P.2d 10 
(1980).

Question on review. — When un 
award is attacked under this article on the 
grounds that the arbitrators excee’nd 
their powers through erroneous in terpo­
lation of the contract, the reviewing court 
should determine whether the con­
struction of the contract made by the 
arbitrators is a reasonably possible one 
that can seriously be made in the context 
in which the contract was made. Univer­
sity of Alaska v. Modern Constr., Inc., Sup. 
Ct! Op. No. 1048 (File No. 1977), 522 P.2d 
1132 (1974); Anchorage Medical & Surgi­
cal Clinic v, James, Sup. Ct. Op. No. 1333 
(File No. 2780), 555 P.2d 1320 (1976).

Stated affirmatively, if all fair and rea­
sonable minds would agree that the con­
struction of the contract made by the 
arbitrators was not possible under a fair 
interpretation of the contract, then the 
court would be bound to vacate or refuse to 
confirm the award. University of Alaska v. 
Modern Constr., Inc., Sup. Ct. Op. No. 
1048 (File No. 1977), 522 P.2d 1132(1974); 
Anchorage Medical & Surgical Clinic v. 
James, Sup. Ct. Op. No. 1333 (File No. 
2780), 555 P.2d 1320 (1976).

A rbitrators’ interpretation entitled 
to significant weight. — The arbitrators’ 
interpretation of what is submitted to 
them is entitled to significant weight. 
Anchorage Medical & Surgical Clinic v. 
James, Sup. Ct. Op. No. 1333 (File No. 
2780), 555 P.2d 1320 (1976).

A rbitrators generally need not 
follow applicable law when deciding 
issues. — The general rule in both statu­
tory and common-law arbitration is that 
arbitrators need not follow otherwise 
applicable law when deciding issues 
properly before them, unless they are 
commanded to dr so by the terms of the 
arbitration agreement. University of 
Alaska v. Modern Constr., Inc., Sup. Ct. 
Op. No. 1048 (File No. 1977), 522 P.2d 
1132 (1974); Anchorage Medicul & Surgi­
cal Clinic v. James, Sup. Ct. Op. No. 1333 
(File No. 2780), 555 P.2d 1320 (1976).

Authority to fashion remedies. — 
There is ample authority for the proposi­
tion that arbitrators generally have 
authority to fashion any remedy necessary 
to the resolution of the dispute. Board of 
Educ. v. Ewig, Sup. Ct. Op. No. 20-18 (File 
No. 4253), 609 P.2d 10 (I980i.

167



S 09.43.130 A i .a s k a  S t a t i .t k h S 09.43.130

Arbitrutor.w hold not to have* 
exceeded their powers hy awarding 
compensation based upon the claims of a 
party's subcontractors, who were not 
parties lo the contract. University of 
Alaska v. Modern Constr., Inc.. Sup. Ct. 
Op. No. 10.18 (File No. 1977), 522 P.2d 
1132 (1974).

(tight to object to the ullegcd him  of 
un arb itra to r was waived where '.he 
objecting parly did not raise the matte.- ut

the arbitration hearing. Alaska Stale 
Hous. Auth. v. Riley Pleas, Inc., Sup. Cl, 
Op. No. 1765 (File No. 82081, 580 P.2d 
1244 U978I.

Cited in Kodiak Oilfield Haulers, Inc. v. 
Local 879, Hotel Union, Sup, Cl. Op. No. 
2471 iFile No. 5758). <>41 P.2d 11 (1982).

Applied in Musden v. University of 
Alaska. Sup. Ct. Op. No, 2421 (File No. 
5291). 633 P.2d 1374 (1981).

S ec . 09.43.130. M o d if ic a tio n  o r  c o r r e c t io n  o f  a w a r d  b y  c o u r t ,
(a) On app lica tion  m ade  w ith in  90 days a fte r  delivery  of a  copy of the  
aw ard  to th e  a p p lic an t, th e  cou rt sh a ll modify or correct th e  aw ard  if

(1) th e re  w as an  ev id en t m iscalcu la tion  of figu res o r an  ev id en t 
m is tak e  in  th e  descrip tion  of a person , th in g  or p roperty  re fe rred  to in 
th e  aw ard;

(2) the  a rb i tra to rs  have aw ard ed  upon a m a tte r  not su b m itte d  to 
them  and  th e  aw ard  m ay  be corrected  w ith o u t a ffec ting  th e  m e rits  of 
th e  decision upon th e  issues su b m itted ; or

(3) th e  aw ard  is im perfect in  a  m a tte r  of form  no t a ffecting  the  
m e rits  o f th e  con troveisy .

(b) I f  th e  app lica tio n  is g ra n te d , th e  court sh a ll modify a n d  correct 
th e  aw ard  to effect its  in te n t and  sh a ll confirm  th e  aw ard  as m odified 
and  corrected. O therw ise , th e  co u rt sh a ll confirm  th e  aw ard  as m ade.

(c) A n app lica tion  to m odify or correct an  aw ard  m ay  be jo ined  in  the  
a lte rn a tiv e  w ith  a n  ap p lica tio n  to vaca te  th e  aw ard . (§ 1 ch 232 SLA 
1968) *

NOTES TO DECISIONS

This section and AS 09.43.120 define 
the superior court’s pow er to review 
and either vacate or modify an arbitration 
award. Alaska State Hous. Auth. v. Riley 
Fleas, Inc., Sup. Ct. Op. No. 1765 (File No. 
3208), 586 P.2d 1244 (1978).

An a rb itra to r’s m isconstruction of a 
contract is not open to judicial review, 
except on questions of arbitrability. 
Alaska State Hous. Auth. v. Rilev Pleas. 
Inc., Sup. Ct. Op. No. 1765 (File No. 3208). 
586 P.2d 1244 (1978).

Proceedings not reviewable for evi­
dentiary sufficiency. — Since arbi­
tration proceedings are not required by 
statute or by the rules of the American 
Arbitration Association to be conducted on 
the record, it is not possible to review them 
for evidentiary sufficiency. Alaska State 
Hous. Auth. v. Riley Pleas, Inc.. Sup. Ct.

Op. No. 1765 (File No. 3208). 586 P.2d 
1244 (1978).

E rror calling for modification or cor­
rection must be manifestly clear. — 
Given the presumption that arbitration 
awards rendered in proper firm are valid 
and the "evident mistake” preisruisite 
language of subsection (a), it follows that 
the error which calls for modification or 
correction of an arbitration award must be 
manifestly clear. Anchorage Medical & 
Surgical Clinic v. James. Sup. Ct. Op. No. 
13331 File No. 2780), 555 P.2d 1320 (1976).

A rbitrators’ interpretation entitled 
to significant weight. — The arbitrators’ 
interpretation of what is submitted to 
them is entitled to significant weight. 
Anchorage Medical & Surgical Clinic v. 
James. Sup Ct. Op. No. 1333 (File No. 
2780). 555 P.2d 1320 (1976).

'I
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§ 09.43.140 C o d e  o k  C tv u ,  P r o c e d u r e ft 09.43.180

S e c . 09.43.140. J u d g m e n t  o r  d e c r e e  o n  a w a r d .  Upon the 
g ra n tin g  of a n  o rder con firm ing , m odifying o r correcting  a n  aw ard , n 
ju d g m e n t or decree sh a ll be e n te re d  in  conform ity  w ith  th e  aw ard  and 
be enforced a s  any  o th e r  ju d g m e n t o r decree. C osts o f th e  app lication  
and  o f th e  proceedings su b se q u e n t to th e  app lica tio n , and d is­
b u rsem en ts  m ay be aw ard ed  by th e  court. (§ 1 ch 232 SLA 1968)

NOTES TO DECISIONS

Award of attorney’s fees held Cited in Harold's Trucking v. Kelsey, 
proper. — See Anchorage Medical & Sur- Sup. Ct. Op. No. 1739 (File No, 3695), 584 
gical Clinic v. James, Sup. Ct. Op. No. P.2d 1125 (1978).
1333 (File No. 2780), 555 P.2d 1320 (1976).

S ec . 09.43.150. A p p l ic a t io n s  to  c o u r t .  A n  app lica tion  to the  court 
u n d e r A S 09.43.010 — 09.43 .180  sh a ll  be by m otion and  sh a ll  be heard 
in th e  m a n n e r a n d  upon th e  no tice  provided by law  o r ru le  o f court for 
th e  m ak in g  a n d  h e a rin g  of m otions. U n less the  p a rtie s  h ave  agreed 
o therw ise, notice  of an  in itia l  app lica tion  for an  o rd er sh a ll  be served 
in  th e  m a n n e r provided by law  for the  serv ice  o f a sum m ons in an 
action . (§ 1 ch 232 SLA 1968)

Cross references. — For court rules on 
service of motions nnd service procedures, 
see Civ. R. 77(a) and Civ. R. 5.

S g tr“09.4S.Tbu. A p p e a ls ,  (a) A n app'dul maybe tak en  from
l)a it'K q x le r  deny ing  a n  ap p lica tio n  to com pel arb itra tion^rfiac  e 

u n d e r AS 0§M3<020;
(2) a n  o rder g ra n tin g  a n  ap p lica tio n  to s ta y  a rb itra tjo ilrn a d e  unde r 

t  S  09.43.020(b); \
(3) a n  o rd er conformin^vQr d en y in g  confirrjHffion of a n  aw ard;
(4) an  o rder m odifying o r c tx ra ; tin g  ap^liward;
(5) a n  o rd er v ac a tin g  a n  a w a ra sw£ttfout d ire c tin g  a reh earin g ; or
(6) a  ju d g m en t or decree  ep t^ re cK u n d e r th e  prov isions of A3 

C 9.43.010 — 09.43.180.
(b) T he appeal shall b e ta k e n  in th e  m ann^lvand  to th e  sam e e x te n : 

£s from o rders or ju d g m e n ts  in  a  civil action . (iN k ch  232 SLA 1968)

S ec . 09 .43^7(L  C o u r t ,  j u r i s d ic t io n .  In  AS 09.43 .(H tK ^-09.43.180, 
t ie  te rm  "pertu-t" m eans th e  su p e rio r  cou rt o f th is  s ta te . The'T qaking o ‘ 
a a ag rp em en t described in AS 09.43.010 p rov id ing  for a rb itra tio n  ir 
t  l ip ^ ta te  confers ju r isd ic tio n  on th e  su p e rio r cou rt to enforce\thc 
£ g reem en t u n d er AS 09 .43 .010  —  09.43.180 and  to e n te r  j u d g m e n t ^  
a n  "aw ard u n d er the  a g re e  m uni. (ft 1 Oh 232 SLA iu u tn  ^

S ec . 09.43.180. S h o r t  t i t le . AS 09.43.010 —  09.43.180 m ay  be cited 
as  th e  U niform  A rb itra tio n  A ct. (§ 1 ch 232 SLA 1968; am  § 1 ch 94 
SLA 1972)
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§ 09.43.1(50 CoDK OF C lV II, P/IOOKDURK § 09.43.170

su b seq u en t recording. W henever th e  lien  iH d ischarged , it is th e  duty  
of th e  recorder, w hen req u ested , to  record th e  tra n sc r ip t o f un  order,
en try  of sa tisfaction  o f ju d g m e n t, or o th e r p roceeding  of record
w hereby it appears th a t  th e  lien  h as  been d ischarged . (§ 7.05 ch 101 
SLA 1962)

Kcvisor's notco. — Minor word becauso of tho enactment of ch. 101, SLA 
changes related to the recording of docu- 1988. 
merits were made in this section in 1988

Chapter 43. A rbitration.
Article

1. Uniform Arbitration Act (88 09.43.160, 09.43.170)

NOTES TO DECISIONS

Cited in City of Valdez v. 18.99 acres,
Sup. Ct. Op. No. 2834 (File No. 6940), 686 
P. 2d 682 (1984).

A rtic le  1. U n ifo rm  A r b i t r a t io n  A c t.

Section
160. Appeals
170. Court, jurisdiction

S e c . 09.43.160. A p p e a ls ,  (a) A n appeal m ay  be ta k e n  from
(1) a n  o rd er denying  a n  ap p lica tio n  to com pel a rb itra tio n  m ade u n ­

der A S 09.43.020;
(2) a n  o rd er g ran tin g  a n  ap p lica tio n  to s tay  a rb itra tio n  m ade  u nd er 

AS 09.43.020(b);
(3) a n  o rder confirm ing o r d en y in g  confirm ation  o f a n  aw ard;
(4) an  o rd er m odifying o r  correcting  an  aw ard ;
(5) an  o rd er vacating  a n  aw ard  w ith o u t d ire c tin g  a  reh e arin g ; or
(6) a  ju d g m en t or decree  e n te re d  u n d er th e  prov isions of AS

09.43.010 —  09.43.180.
(b) The appeal shall be ta k e n  in  th e  m a n n e r  a n d  to th e  sam e  ex ten t 

as from  orders or ju d g m en ts  in  a civil action. (§ 1 ch 232 SLA  1968)

Editor’s no(29. — This section is set 
out above to correct a minor error in the 
main pamphlet.

S e c . 09.43.170. C o u r t, ju r i s d i c t io n .  In  AS 09.43.010 — 09.43.180, 
the  te rm  "court" m eans th e  cou rt w ith  ju risd ic tio n  in  th is  s ta te . The 
m a k in g  of a n  agreem en t described  in  AS 09.43.010 prov id ing  for a rb i­
tra tio n  in th is  s ta te  confers ju risd ic tio n  on th e  cou rt to enforce the  
ag re em en t u n d er AS 09.43.010 — 09.43.180 and  to e n te r  ju d g m en t on
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§ Of).45.010 A l a s k a  S t a t u t e s  S u p p l e m e n t S 00.45.015

an a w a rd  u n d e r th e  ag reem en t. IS 1 ch 232 SLA 1968; am  S 4 ch 38 
SLA 1987; am  $ 4 ch 38 SLA 1987)

Effect of umerulmcnts. — The 1987 fir.si sentence nnd deleted "superior" pre- 
umendinent substituted "court with juris- ceding "court" in the second sentence, 
diction in" for "superior court o f  in the

K  C hapter 45. Actions Relating to Real P ro per t y T

Article y r
1. AHyerse Claims and Boundary Disputes (§§ 09.45.010, 09.45.015l /
2. Forcible Entry nnd Detainer IS 09.45.090) /
4. Nuisahces (§ 09.45.235) /
5. PortitioMS 09.45.480) /
6. Recovery pf Possession (§ 09.45.7201 /
7. Trespass (§S\D.9.45.730 — 09.45.735) /
9. Miscellaneous provisions (§§ 09.45.790 — 09.45.795)/'

10. Earthslide RelieKAct (§§ 09.45.840, 09.45.845) /

A r t ic le  1. A d v e rs e  C la im s  a n d  .B o u n d a ry  D is p u te s .

Section \  /
10. Action to quiet title \  /
15. Presumption in certain cases \  /

Sec. 09 .45 .010. A c tio n  to  efu iet t i t le . A person in  possession of 
rea l p ro p erty , o r a  te n a n t  of th a t  person , m ay  b ring  an  action  a g a in s t 
a no th er w ho  c la im s an  adverse  e s ta te \o r  in te re s t  in  th e  p ro p erty  for 
th e  pu rpose  o f d e te rm in in g  th e  c la im \(§  6.01 ch 101 SLA  1962)

Editor’s notes. — Thiysection is set \
out above to correct a minor error in the \
main pamphlet. /  \

Sec. 09 .45 .015. P r e s u m p t io n  in  c e r ta in  c ask s . (a) A conveyance 
of land  a f te r  A p ril 7 ,195 8 , th a t ,  a t  th e  tim e  th e  conveyance w as m ade, 
adjoined a  /h ighw ay  re se rv a tio n  lis ted  in  section \  of P u b lic  L and  
O rder 1 6 1 ^  of th e  S ecre ta ry  o f th e  In te r io r  (A pril 7 , 19o8), is  p resum ed  
to have/fo nveyed  land  up  to th e  cen te r-line  o f th e  h ighw ay  subject to 
any h ig h w ay  re se rv a tio n  c rea ted  by P ub lic  L and O rder 681 and  any  
highw ay e a se m e n t c rea ted  by Public  L and  O rder 1613. \  

m )  The b u rd e n  of p roof in  litig a tio n  invo lv ing  land  ad jom ing  a 
highw ay re se rv a tio n  c reated  by Public  L and O rder 601 o r a  h ighw ay  

/e a se m e n t c re a te d  by Public  L and O rd er 1613 is on th e  person  V h o
/  c l a i m s  t h n l - t h p — h  i l i i l  i m l  i i i i i j m v  ^ i i  i r v t o r c f t L - L n  l a p d

th e  c en te r-lin e  o f th e  h ighw ay. (§ 2 ch 141 SLA 1986)
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S 09.43.190 A l a s k a  S t a t u t e s f t  09.43.220

A r t ic le  2. A r b i t r a t io n  o f  S m a ll C la im s .
Section Section
190. Arbitration under court rules 210. Practice nnd procedure
200. Appointment and compensation of 220. Judgments nnd appeals

arbitrator

Cross references. — For small claims 
actions in district courts, see AS 22.15.040; 
for district court rules providing for prac­
tice and procedure in small claims actions, 
see DCR 8-22.

Editor's notes. — To date, the supreme 
court has not adopted rules under this 
article.

S e c . 09.43.190. A r b i t r a t io n  u n d e r  c o u r t  r u le s .  T he suprem e 
court m ay  provide by ru le  for com pulsory  a rb itra tio n  of a  cause  of 
action  filed in a  su p e rio r o r d is tr ic t  court, d em an d in g  only a  m oney 
ju d g m en t, w hen  i t  a p p e a rs  th a t  th e  d em and  on th e  cause of ac tion  is 
for $3,000 or less, exclusive of costs, o r w hen i t  a p p ears  to th e  t r ia l  court 
as a  re s u lt  o f a  p re tr ia l  conference th a t  th e  am o u n t w hich w ill be 
recovered on th e  cau se  is no t lik e ly  to exceed $3,000, (§ 2 ch 94 SLA 
1972)

S ec . 09.43.200. A p p o in tm e n t  a n d  c o m p e n s a t io n  o f  a r b i t r a to r .  
A rb itra tio n  of a c tion s sh a ll be by e ith e r  a  m em ber o f th e  A lask a  B ar 
A ssociation or a  m a g is tra te  app o in ted  and  com pensated  by th e  c o u rt as 
provided y its  ru le s . (S 2 ch 94 SLA 1972)

S ec . 09.43.210. P r a c t i c e  a n d  p r o c e d u re .  T he p rac tice  and  proce­
dure  for conducting  a rb itra tio n , th e  pow ers of th e  a rb itra to rs  and  the  
assessm en t of costs sh a ll be p rescribed  bv th e  court ru les. (§ 2 ch 94 
SLA 1972)

S ec . 09.43.220. J u d g m e n t s  a n d  a p p e a ls .  U n less an  appeal is 
tak en  from  th e  aw ard  to th e  cou rt w hich ordered  a rb itra tio n  as p ro ­
vided by th e  co u rt ru les, th e  cou rt sh a ll e n te r  and  enforce ju d g m en t in 
accordance w ith  th e  a w ard  of th e  a rb itra to r . A ny p a r ty  aggrieved  by 
the  aw ard  m ay  appeal. A ll appeals  sh a ll be de term ined  in th e  m a n n e r  
perm itted  by th e  ru les. (§ 2 ch 94 SLA 1972)

II

H

C hapter 45. Actions Relating to Real Property.
Article

1. Adverse Claims and boundary Disputes *■»S 09.45.010 — 09.45.030)
2. Forcible Entry and Detainer (§$ 09.45.060 — 09.45.160)
3. Foreclosure of Liens (SS 09.45.170 — 09.45.2201
4. Nuisances (5S 09.45.230 — 09.45 2501
5. Partition (SS 09.45.260 — 09.45.620)
6. Recovery of Possession (Sis 09.45.630 — 09.45.720'
7. Trespass ij 09.45.730i
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SUBJECT:

TO:

FROM:

Arbitration under the TAPS 
liability fund, SB 255

Senator Tim Kelly 
President of the Senate

Terri Lauterbach^W'^--' 
Legislative Counsel

I have discovered some new information that might be 
relevant as you consider your options in relation to SB 255, 
a bill that would establish a special arbitration commission 
for Valdez disaster claims.

That new information relates to the federal Trans-Alaska 
Pipeline Liability Fund, the $100,000,000 fund that may be 
sued for claims arising from discharges of oil that was 
carried through the pipeline and later carried by tankers. 
The Fund regulations provide for binding arbitration of 
claims if the parties to a claim agree.

The time line for claims filed against the Fund might also 
interest you. According to regulations in the Code of 
Federal Regulations, the Fund is supposed to be currently 
advertising its claims procedures (15 - 20 days after the 
incident). After a person presents a claim, the claim is 
sent to the responsible company where it is supposed to be 
paid within 90 days. If it is not paid, the claimant can 
file against the Fund or go to court. If a claim is 
presented to the Fund, the Fund must decide the claim within 
120 days. 43 C.F.R. 29.1 - 29.13.

It is during the time the claim is being considered by the 
responsible company that arbitration is an option. So, it 
appears to me that arbitration is available to claimants 
under federal law without a special commission. Of course, 
arbitration is also available under state law without a 
special commission, by submission of a dispute to an
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Page 2
April 12, 1989

arbitrator under AS 09.43 (Uniform Arbitration Act), 
referred to in SB 255.

If, in your judgment, you believe a special arbitration 
commission would better serve the interests of the people of 
the state than either the federally authorized arbitration 
or the procedures already available under AS 09.43, then SB 
255 is an appropriate vehicle. But I thought you would want 
to know that binding arbitration is authorized under the 
federal law.

If I can be of further assistance, please let me know.

T L : gc 
WKG9/052



§ 28.1 43 CFR Subtitle A (10 -1 -07  Edition)

re la tionsh ip  of nil em ployer nnd nn 
em ployee) in any way related  to th e  
perform ance of any one or more con­
tract,s aa defined above.

<I) T h e  A uthorized O fficer m eans 
th e  em ployee of th e  D epartm ent, des­
ignated  to  ac t on  behalf of th e  Secre­
ta ry  p u rsu an t to  th e  A greem ent and 
G ran t of R ight-of-W ay for Trans- 
Alaska P ipeline o r such o th e r person 
lo whom th e  A uthorized O fficer rede- 
locales h is a u th o rity  p u rsu an t to th e  
detonation of a u th o rity  to th e  A u tho r­
ized O fficer from th e  Secretary .

<g> T h e  D epartm ent Com pliance O f­
ficer m eans th ill o fficer of th e  D ep art­
ment. of th e  In te rio r so designated by 
th e  S ecre tary .

FART 28—FIRE PROTECTION 
EMERGENCY ASSISTANCE

Secs.
28.1 Purpose.
20.2 Definitions.
28.3 Emergency assistance.

Authoiiity: Act of May 27, 1955 (42 U.S.C. 
1050, 1856b).

S ource: 41 PR 51794, Nov. 24, 1970, unless 
otherwise noted.
8 28,1 Purpose.

I’he purpose of th is p a r t Is to p ro ­
vide c rite ria  fo r agencies In th e  D e­
p a rtm en t to  render fire p ro tection  
em ergency assistance to  fire organ iza­
tions n o t w ith in  th e  D epartm ent.

8 28.2 Definitions.
As used in th is  part:
(a) T h e  term  "agency h ead ” m eans 

th e  S ecre ta ry  of th e  In te rio r o r an of­
ficial of th e  D ep artm en t of th e  In te ri­
or who exercises r  itho rity  delegated 
by th e  S ecre ta ry  of th e  In terio r.

(b) T h e  term  "fire  protection; in ­
cludes personnel services and  equip­
m ent requ ired  fo r fire  prevention , th e  
protection  of life and property , and 
firefighting; and
8 28.3 Emergency assistance.

In  th e  absence of a  reciprocal fire 
p ro tection  agreem ent, each  agency 
head m ay pi vide em ergency fire p ro ­
tection will n o t jeopardize th e  p roper­
ty of th e  U nited  S ta te s  by m aking it 
Im possible fo r th e  agency head to  p ro ­
tec t th e  p ro p e rty  of th e  U nited S ta tes

and such  assist m ice Is determ ined  to 
be In th e  best in te res t of th e  U nited 
S ta les. T h e  providing of em ergency as­
sistance sh a ll no t be hi th e  best in te r­
est of th e  U nited S ta te s  and may not 
be g ran ted  by an agency head  If:

(a) Persons o th e r th a n  those cu r­
ren tly  em ployed by th e  agency a l the  
tim e of th e  em ergency and  tra ined  in 
th e  type  of em ergency assistance 
being provided would be used in tho 
providing of tlm  em ergency assistance.

<b) A ssistance Is provided to  a place 
m ore th a n  an h o u r’s travel from 
w here th e  agency m ain tains fire pro­
tection  facilities. A ssistance w hich re­
quires m ore th a n  an  h o u r 's  travel may 
be given for those fire em ergencies 
th rea ten in g  to  lasL m ore th a n  12 
hours, o r endangering  hum an  life.

PART 29—TRANS-ALASKA PIPELINE 
LIABILITY FUND

See.
29.1 Definitions
29.2 Creation of the I'uncl
29.3 Fund administration.
29.4 General powers,
29.5 Officers and employees.
29.6 Financing, accounting and audit,
29.7 Imposition of strict liability.
29.8 Notification and adv-wtlsement.
29.9 Claims, settlement and adjudication.
29.10 Subrogation.
29.11 Investment.
20.12 Borrowing.
29.13 Termination.

A u t h o r i t y :  Sec. 204(c), Trans-Alaska
Plpelin** Authorization Act, 43 U.S.C. 1653
(c): Sees. 311(p)(l) and 311(pK2) of the Fed­
eral Water Pollution Control Art. 33 U.S.C. 
1321(p) (1), (2).

Sooner:: 42 FR 31789, June 23. 1977, unless 
otherwise noted.
8 29.1 Definitions.

As used In tills part:
(a) Act m eans th e  Trans-Alaska 

Pipeline A uthorization  Act. T itle  II of 
Pub. L. 93-153, 43 U.S.C. Sees. 1651 cl 
seq..

(b) ’•A ffiliated” means:
(1) A ny person owned o r effectively 

contro lled  by th e  vessel ow ner or oper­
ators; or

(2) A ny person  th a t  effectively con­
tro ls o r h as  th e  pow er to  effectively 
contro l th e  vessel ow ner o r operator 
b y -
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(I) S tock In terest, o r
(II) R epresen ta tion  on a board of d i­

rectors o r sim ilar body, or
(III) C on trac t or o th e r  ag reem en t 

w ith o th e r  stockholders, o r
<iv) O therw ise, or
(3) Any person w hich Is under 

com m on ow nership or contro l w ith th e  
vessel ow ner or opera to r.

(c) "C laim " m eans u dem and In w rit­
ing for dam ages recoverable under th is  
P a rt.

(d) "D am age" or "dam ages" m eans 
any econom ic loss, arising  o u t of or d i­
rectly resu lting  from  an  Incident, In­
cluding hu t no t lim ited to;

(1) Rem oval costs.
(2) In ju ry  to. o r destruction  of, real 

or personal property .
(3) Loss o f use of rea l o r personal 

property .
(4) In ju ry  Lo, o r destruction  of, n a tu ­

ral resources.
(5) Loss of use of n a tu ra l resources.
(6) Loss o f p rofits o r Im pairm ent of 

earn ing capacity  due to  Injury o r de­
struction  of real o r personal p roperty  
or n a tu ra l resources, including loss of 
subsistence hunting , fishing and g a th ­
ering opportun ities.

(7) Loss of tax  revenue fo r a  period 
of one year due Lo Injury to real or 
personal property .

(e) " F u n d "  m eans th e  T rans-A laska 
Pipeline L iability F und  estab lished  as 
a non-p rofit corporale  en tity  by sec­
tion 204(c)(4) cf th e  Trans-A laska 
Pipeline A uthorization  Act.

(f) "G u a ran to r"  m eans th e  person, 
o th e r Lhan th e  ow ner o r opera to r who 
provides evidence of financial respon­
sibility for an  owner o r opera to r, and 
Includes an underw riter, Insurer or 
surety com pany.

(g) " In c id en t"  m eans a  d ischarge of 
oil from  a  vessel th a t:

(1) V iolates applicable w ater quality  
standards, or

(2) C auses a film or sheen  upon or 
discoloration of th e  su rface  of th e  
water o r adjo in ing  sho re lines o r causes 
a sludge o r em ulsion to  be deposited 
beneath th e  surface of th e  w ater or 
upon adjoin ing shorelines.

(h) "O il” m eans petro leum  in any 
form.

(i) "O p e ra to r of th e  p ipeline" m eans 
the person or persons to  whom pay­
ments are  m ade for th e  costs of tra n s ­

p o rta tio n  of oil th ro u g h  th e  Trans- 
Alaska P ipeline System .

(J) “O w ner" m eans, in t he  case of oil, 
th e  ow ner o f th e  oil a t  th e  tim e th a t  
such oil Is loaded on a vessel a t th e  
term inal facilities of th e  pipeline.

(k) "O w ner or O p era to r"  m eans. In 
th e  case of a vessel, any  person 
owning, opera ting , or ch a rte rin g  hy 
dem ise such  vessel.

(I) "P erso n "  m eans an Individual, a 
corporation , a  partnersh ip , a n  associa­
tion. a  jo in t slock com pany, a  business 
tru s t, an  un incorpora ted  organ ization , 
or a G overnm ent entity .

(m ) "P erson  In C harge” m eans th e  
Individual im m ediately responsib le for 
Lhc opera tions of a vessel,

(n) "P erm ittees"  m eans th e  holders 
of th e  P ipeline right-of-w ay for th e  
Trans-A laska Piopllnc System  and In­
cludes th e  A m erada Hess P ipeline 
C om pany, ARCO Pipe Line C om pany, 
BP Pipelines Inc., Exxon P ipeline 
C om pany. Mobil Alaska P ipeline Com­
pany, Ph illip s Petroleum  Com pany, 
Sohlo Pipe Line C om pany, Union 
A laska P ipeline Company, and  succes­
sors in in te re s t to any one or m ore of 
th e  a fo renam ed  com panies,

(o) "P ipeline"  m eans nny pipeline In 
th e  T rans-A laska Pipeline System .

(p) "S ecre ta ry "  m eans th e  S ecre tary  
of the  In te rio r or h is au tho rized  rep re ­
sentatives.

(q) "T erm inal facilities" m eans those 
facilities of th e  T rans-A laska P ipeline 
System  a t  w hich oil is taken  from  th e  
pipeline and loaded on vessels or 
placed in sto rag e  for fu tu re  loading 
on to  vessels.

<r) "Trans-A laska P ipeline System " 
o r "System " m eans any  pipeline or 
te rm inal facilities constructed  by th e  
P erm ittees u n d er the  a u th o rity  of the  
Act.

(s) "U nited  S ta te s” includes th e  vari­
ous S ta tes  of th e  U nited S ta tes, the  
D istric t of Columbia, th e  Com m on­
w ealth  of P u erto  Rico, th e  C anal 
Zone, G uam , th e  T ru st T e rrito ry  of 
th e  Pacific Islands.

( t)  "Vessel" m eans any  typ e  of 
w ater-craft o r o th e r artific ia l contriv­
ance. used or capable of being used as 
a  m eans of tran sp o rta tio n  on  w ater, 
w hich  is engaged in any seg m en t of 
trt asporta tion  between th e  term inal 
facilities of th e  pipeline an d  ports
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mulct till’ Jurisdiction of Ihe U nited 
KIuIck, nnd w hich la currying oil th a t  
hits been transpo rted  th ro u g h  th e  
Trim s Alaska P ipeline System .
142 Mi 317110. .tune 23. 1077. ns amended nt 
13 M< 271110, June 27, 107H1
'i 20.2 ('rentIiiii id  I lie Filial.

UU T he Trtins-Alitxka P ipeline Liabil­
ity Fund was created  by th e  Act as a 
non-profit corporation  to  be adm inis­
tered  by th e  holders of the  T rans- 
Alaska P ipeline right-of-w ay under 
regulations prescribed by th e  S ecre­
tary.

<b) T h e  Fund shall take all steps 
necessary to  carry  ou t its responsibil­
ities under th e  Act, including reg ister­
ing or otherw ise qualifying to do busi­
ness In all s ta te s  nnd te rrito rie s  of th e  
United S ta te s  th a t  It m ay reasonably  
be expected to do business In.

(e) T hu Fund shall be sub jec t to th e  
provisions of th e  Act, these  im ple­
m enting regulations, and, lo  th e  
extent consisten t w ith  th e  Act and 
regulations, to th e  laws nnd regula­
tions of th e  s ta te s  In w hich it Is regis­
tered to do business.

(d) T h e  r ig h t to repeal, a lte r, or 
am end these  regulations is expressly 
reserved.
S 211.3 Fund administration.

(ai T he  Fund  shall be adm inistered  
by a Bo.ird of T rustees designated  by 
the  P erm ittees and  th e  S ecre ta ry  as 
provided in parag raph  (b) of th is  sec­
tion.

(b)(1) T h e  B oard of T ru stees  shall 
be com prised of one m em ber designat­
ed by cacli P erm ittee  and  th ree  m em ­
bers designated by th e  S ecre tary . A t 
least one m em ber designated by th e  
Secre tary  shall be chosen from  pcr- 

1 sons nom inated  by th e  G overnor of 
ihe  S ta te  of Alaska. E ach m em ber 

| shall serve fo r a  period of th ree  years 
and m ay succeed him self. Eacli 
member shall have the  rig h t to one 
vote. If additional persons become 
holders of rights-of-w ay, each  such ad ­
ditional P erm ittee  shall have th e  r ig h t 
to designate a  trustee , and if any 
holder of right-of-w ay sells h is in te res t 
In such right-of-w ay, such  ho lder’s 
designated tru s te e  shall resign from  
th e  Board. T h e  B oard shall elect by a

m ajority  vole a  Chairm an and  a  S ecre­
tary  annually .

(3) W here any  activ ity  of th e  Fund 
creates a conflict of Interest,-\qr th e  ap- 
pearancc of a  conflict of in te res t, on 
th e  p a rt of any  m em ber of th e  B oard 
of T rustees, tho  m em ber involved shall 
excuse him self or herself from  any 
consideration  o l such  activ ity  by th e  
Board of T rustees.

<c) If a t any tim e th e re  Is a  tie  vote 
in th e  consideration  of any m a tte r  by 
th e  Board of T rustees, th e  m em ber 
designated  by th e  S ecre tary  w ith  long­
es t service on th e  Board sh a ll break 
th e  lie by voting twice.

(d) T h e  B oard of T rustees by a m a­
jo rity  vote sh a ll select an A dm inistra­
to r to d irec t th e  day-to-day opera tions 
of th e  F und .

(e) T h e  B oard of T rustees sh a ll hold 
m eetings every six m onths, o r more 
frequen tly  w hen necessary to  consider 
pressing m atters , including pending 
claim s under § 29.9.

(f)(1) Each B oard M em ber an d  offi­
cer of th e  F und now or h e re a fte r  serv­
ing as such, shall be indem nified by 
th e  Fund  ag a in st any and all claims 
and  liabilities lo which he h as  o r shall 
becom e sub jec t by reason of serving or 
having served as such B oard M ember 
o r officer, o r by reason of any  action 
alleged to have been taken, om itted , or 
neglected by him  as such Board 
M em ber or officer; and th e  F und  shall 
reim burse each  such  person fo r all 
legal expenses reasonably incurred  by 
h im  in ’onncctlon  w ith any such  claim 
o r  liability: P rovided , h o w c v c r, T h a t 
no  such person shall be indem nified 
against, or be reim bursed fo r any ex­
penses incurred  in connection  with, 
any claim or liab ility  arising o u t of his 
own willful m isconduct o r gross negli­
gence.

(2) T he  am o u n t paid P  any officer 
o r Board M em ber by way o f indem nifi­
cation shall n o t exceed his ac tual li­
abilities and actual, reasonable, and 
necessary expenses incurred  in connec­
tion w ith th e  m a tte r  Involved. Ex­
penses incurred  in defending a civil or 
crim inal action , su it, o r proceeding 
m ay be paid by th e  Fund  in advance of 
th e  final disposition of such  action, 
su it, o r proceeding as au tho rized  by 
th e  Board in th e  specific case upon re­
ceip t of an undertak in g  by or on
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behalf of th e  Board M em ber or officer 
to  repay such  am ount If il  shall u lti­
m ately be determ ined th a t  lie Is no t 
en titled  to be Indemnified by th e  Fund 
ns au thorized  herein.

(3) T h e  Indem nification provided by 
th is section shall con tinue as to a 
person w ho has ceased to  be a Board 
M em ber or officer shall Inure to th e  
benefit of th e  heirs, executors, and ad ­
m in is tra to rs o f such a person. T h e  
rig h t of indem nification hereinabove 
provided for shall no t be exclusive of 
any rig h ts  to  w hich any B oard 
M em ber o r officer of th e  Fund  may 
otherw ise be en titled  by law.
[•12 Fit 31700, June 23. 1977, as amended at 
45 F it 1020, Jan. 4. 10801

§ 20.4 (icncrid powers.
T h e  Fund  sh a ll have such powers as 

may be necessary and app ro p ria te  fo r 
th e  exercise of th e  powers herein  spe­
cifically and Impliedly conferred  upon 
th e  Fund  and  all such  Incidental 
pc crs as a re  custom ary In non-p rofit 
corporations generally, including b u t 
no t lim ited to  th e  following;

(a) By resolu tion  of th e  Board of 
T rustees, th e  Fund  shall ad o p t a cor­
pora te  seal.

(b) T he  F und  may sue and  be sued 
in its corpo ra te  nam e and m ay employ 
counsel to rep resen t il.

(c) T he F und  snail be a residen t of 
th e  S ta te  of A laska with Its principal 
place of business In Alaska, and th e  
Board of T rustees shall establish  a 
business office or offices as deemed 
necessary for th e  operation  of th e  
Fund.

(<J> In any civil action for th e  recov­
ery of dam ages resulting  from  an  inci­
den t th e  Fund  shall waive personal ju ­
risdiction upon being furn ished  w ith a 
copy of th e  sum m ons and com plain t in 
th e  action.

(e) T he  B oard of T rustees of the  
Fund, by a m a jo rity  of those p resen t 
and voting, shall adopt and  may 
am end and repeal by-laws governing 
th e  perform ance of its s ta tu to ry  
duties.

(f) T he F und  shall do all th ings nec­
essary and  p roper in conducting its  ac­
tivities as T ru stee  including

(1) R eceipt of fee collections pursu ­
a n t  to section 204(c)(6) of th e  act;

Offico o f  Iho Secretary  o f  th e  Interior

(2) Paym ent of costs and expenses 
reasonably necessary to the  adm inis­
tra tio n  of th e  F und  ns well as costs re­
quired  to satisfy  claim s against th e  
Fund;

(3) Investm ent of u.l suni3 not 
needed for adm inistra tion  and th e  s a t­
isfaction of claim s In Income produc­
ing securities as here inafte r provided; 
and

(4) Seeking recovery of any monies 
to  w hich It Is en titled  us subrogee 
under circum stances se t fo rth  In sec­
tion  204(c)(8) of th e  act.

(g) T h e  F und  shall determ ine the  
ch a ra c te r of and th e  necessity fo r Its 
obligations nnd expenditures, and  the  
m anner in w hich they shall be In­
curred , allowed, an d  paid. T h e  Board 
of T rustees sh a ll establish  an  annual 
budget, sub ject to  th e  approval of the  
S ecre tary .

(h )  All costs and expenses reason­
ably necessary to  th e  adm inistra tion  
of th e  Fund, including costs and ex­
penses Incident to  th e  term ination , 
se ttlem en t, or paym ent of claims, arc 
p roperly  chargeable as expenses and 
payable o u t of fees or o th e r Income of 
th e  Fund.
142 FR 31789, June 23, 1977. as amended at 
43 FR 27841. June 27. 19781

§ 29.5 Officers and employees.
(a) T h e  A dm inistrato r is th e  Chief 

E xecutive O fficer of th e  Fund and is 
responsible fo r carry ing  o u t all execu­
tive  an d  adm in is tra tion  functions as 
au thorized  by th e  B oard of T rustees 
in rccordancc w ith  the  Act including 
th e  receip t and verification of fees col­
lec ted  from  O w ners of oil p u rsu an t to 
§ 29.6(a), th e  Investm ent of F und 
assets in  securities according to guide­
lines approved by th e  Board of T ru s t­
ees and  th e  S ecre tary , and th e  dis­
bu rsem en t of such  assets in paym ent 
of expenses and  approved claims.

(b) T he  Fund  m ay em ploy such 
o th e r persons as m ay be necessary to 
carry  ou t its functions.

§ 29.6 Financing, acounting, and nudit.
(a)(1) T h e  O p era to r of th e  pipeline 

shall collect a  fee of five , cents per 
barrel from  th e  O w ner of th e  oil a t 
th e  tim e it is loaded on a vessel a t  th e  
term inal facilities o f th e  pipeline.
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Such  Ices sh a ll be tran sfe rred  fo r th ­
w ith to Ihe Fund  for receipt and veri­
fication by th e  A dm inistrator. Collec­
tion of fees shall cease a t  th e  end of 
th e  m onth  following th e  m onth  In 
w ide '. $100,000,000 h as  been accum u­
lated In th e  Fund  from  any source. 
Collection of fees shall be resum ed 
w hen th e  accum ulation  falls below 
$100,000,000. T he A dm inistra to r shall 
notify  th e  pipeline carriers by th e  fif­
tee n th  of th e  m o n th  w h eth er fees are 
to be collected during  th e  following 
m onth.

(2) T he value of th e  F und shall be 
th e  cu rren t m ark e t value of th e  F und 
on tin; day a t th e  end of each m onth  
or o th e r  agreed upon accounting 
period, w hen th e  value is to be d e te r­
mined.

<b> Costs of adm in is tra tion  shall be 
paid from th e  money received by th e  
Fund, and all sum s n o t needed fo r a d ­
m in istration  and th e  satisfaction  of 
claim s shall be invested in accordance 
with §29.11. T h e  in te res t on and th e  
proceeds from  th e  sale of any obliga­
tions held  in th e  F und  shall be cred­
ited to and form  a p a rt of th e  F und . 
Incom e from  such  securities shall be 
added to th e  principal of th e  F und if 
n o t used fo r costs of adm in is tra tion  or 
se ttlem en t of claims.

(c) At th e  end of each m onth , or 
o th e r agreed upon accounting period, 
th e  O pera to r of th e  pipeline shall p ro ­
vide th e  F und  w ith  a  s ta tem en t of th e  
respective volumes of crude oil tr a n s ­
ported by th e  O pera to r of th e  pipeline 
and delivered to  vessels, th e  am oun t of 
fees charged and collected, and th e  
O w ners from  whom such  fees were col­
lected. T he A dm inistra to r shall p ro ­
vide a copy of th e  s ta tem en t to th e  
Owners, and to  th e  S ta te  of Alaska.

(d) T he  F und  shall undertake  an 
annual accounting.

(e) T he  Fund  shall be audited  an n u ­
ally by th e  C om ptro ller G eneral, in  co­
ordination  w ith  th e  A dm inistrato r and 
th e  Secre tary . A uthorized rep resen ta ­
tives of th e  C om ptro ller G eneral and 
th e  Secre tary  shall have com plete 
access, fo r purposes of th e  audit or 
otherw ise, to all books, accounts, fi­
nancial records, reports, files, and all 
o th e r papers, th ings, o r p roperty  be­
longing to or in use by th e  Fund and 
they  shall be afforded fu ll facilities

for verifying among o th e r things, 
transactions w ith  th e  balances on se­
curities held by depositories, fiscal 
agents, and custodians. A repo rt of 
each au d it m ade by th e  C om ptroller 
G eneral S hall be subm itted  to the 
Congress.
§ 29.7 Imposition of strict liability.

(a) N otw ithstanding  th e  provisions 
of any o th e r  law, where a vessel is en­
gaged in any  segm ent of tran sp o rta ­
tion  betw een th e  term inal facilities of 
th e  pipeline and  ports under th e  juris­
diction of th e  U nited S ta tes, and is 
carry ing  oil w hich has been transpo rt­
ed th ro u g h  th e  Trans-A laska Pipeline 
System , th e  ow ner and o p era to r of the 
vessel (jo in tly  and severally), and the 
F und  estab lished  by section 204(c) of 
th e  act, sh a ll he stric tly  liable w ithout 
regard  to  fau lt in accordance w ith  tha t 
section fo r all damages, including 
clean-up costs, sustained by any 
person o r en tity , public o r private, in­
cluding residen ts of C anada, as a 
re su lt of any  discharge of oil from 
such vessel. S tr ic t liability  under this 
section shall cease w hen th e  oil has 
f irs t been b ro u g h t ashore a t  a  port 
under th e  jurisd iction  of th e  United 
S ta tes.

(b) S tr ic t liability  sh a ll no t be im­
posed under th is  p a r t if th e  owner or 
o p e ra to r of th e  vessel, o r th e  Fund, 
can prove th a t  the dam ages were 
caused by an  a c t of war o r by th e  neg­
ligence of th e  U nited S ta te s  o r other 
governm ental agency. S tr ic t liability 
sh a ll n o t be imposed under th e  act 
w ith  respect to th e  claim of a  damagt'd 
p a rly  if th e  ow ner or o p era to r of the 
vessel, o r th e  F u n d , can prove th a t  the 
dam age was caused by th e  negligence 
of such dam aged party.

(c) S tric t liab ility  for all claim s aris­
ing ou t of any one Incident shall not 
exceed $100,000,000. T h e  ow ner and 
opera to r of th e  vessel shall be jointly 
and  severally liable for th e  first 
$14,000,000 of such  claims th a t  are al­
lowed. T he  F und  shal! be liable for the 
balance of th e  claim s th a t  a re  allowed 
up to $100,000,000. If thee to ta l claims 
allowed exceed $100,000,000, they 
sh a ll be reduced proportionately . The 
unpaid portion  of any claim m ay be as­
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sorted and  adjudicated  u n d er o th e r a p ­
plicable Federal or S la te  law.

(d)(1) E ach  owner o r opera to r of a  
vessel sh a ll obtain  from  th e  Federal 
M aritim e Qommission a "C ertificate  of 
F inancial R esponsibility  (Alaska P ipe­
line)" dem onstra ting  com pliance w ith 
the  provisions of section 311(p) of th e  
Federal W ate r Pollution C ontrol Act, 
as am ended (33 U.S.C. 1321(p)), and 
regulations prom ulgated p u rsu an t to 
such ac t (4G CFR P a r t 543). N otw ith­
stand ing  inconsistent language in such 
act, financial responsibility in th e  
am ount of $14,000,000 for all such ves­
sels m u st be established.

(2) T h e  certificate  obtained In ac­
cordance w ith  th is subsection shall ba 
carried on bo.Td the  vessel, and a copy 
shall be filed w ith th e  Fund, No oil 
may be loaded on any vessel which has 
n o t been issued a valid certificate 
which is s till in el feet a t  th e  tim e of 
loading^

§29.g Notification nnd advertisement.
(a) T h e  person  In charge o f a vessel, 

as soon as h e  has knowledge of an inci­
dent in w hich the  vessel is involved, 
shall im m ediately  notify  th e  F und  of 
the  incident using th e  fa s tes t available 
m ethod of com m unication. N otifica­
tion under th is  section is In addition to 
any no tification  required of th e  owner 
or opera to r of th e  vessel under section 
311 (b)(5) of th e  Fedexal W ate r Pollu­
tion C ontrol A ct A m endm ents of 1972 
and th e  regulations of th e  U.S. Coast 
G uard prom ulgated  p u rsu an t to such 
Act (33 C FR  153.203).

(b) W hen th e  F und receives inform a­
tion p u rsu an t to  parag raph  (a) of th is 
section or otherw ise of an incident, 
the F und  shall, w here possible, desig­
nate th e  source or sources of oil pollu­
tion and sh a ll im m ediately  no tify  th e  
owner and opera to r of such  source 
designation. In  m aking th e  designa­
tion, th e  Fund  m ay ask th e  assistance 
and cooperation  of th e  U.S. Coast 
Guard.

(c)(1) In  all cases w here th e re  is any 
likelihood of dam ages from  an inci­
dent, th e  F und  shall advertise th e  des­
ignation, if such  designation has been 
made, th e  procedures by w hich claims 
may be presen ted , and th e  inform a­
tion w hich m u st be included in such 
claims.
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(2) T he Fund  shall estab lish , subject 
to the  approval of the  S ecre tary , un i­
form procedures and form s for adver­
tisem ent under th is section.

(d) A dvertisem ent under th is  section 
shall com mence no la te r th a n  fifteen 
days from  th e  date  of th e  designation 
under parag raph  (b) of th is  section, 
and in any event no la te r th a n  tw enty 
days from  th e  d a te  th e  Fund  learns of 
th e  incident. T h e  advertisem ent shall 
con tinue for a  period of n o t less than  
th ir ty  days.
[•12 PR 31709, June 23, 1977, as amended at 
43 FR 27811, June 27. 1978)

S 29.9 Claims, settlement and adjudica­
tion.

(a)(1) Claims In accordance w ith  tills 
section may be subm itted  by any dam ­
aged party , his duly au thorized  agent, 
o r his successor in in terest.

(2) Claims subm itted  in accordance 
w ith  th is section m ust con tain  the  fol­
lowing inform ation:

(1) A detailed  s ta tem en t of th e  cir­
cum stances, if known, by w hich the 
claim ed loss occurred.

(ii) A detailed  listing of dam ages in­
curred , categorized according to the  
type  of dam age involved (§ 29.1(d)), 
and  including a m onetary  claim for 
each type of dam age listed.

(iii) W here docum entation , w here 
available, of all m onetary  claim s as­
serted .

< t)( l)  All claims arising o u t of an  in­
c iden t shall be in itially  p resen ted  to 
th e  Fund,

(2) W here designation under 
§ 29.8(b)(1) has been accom plished ar.d 
w here th e  ow ner o r opera to r does not 
deny th e  designation, th e  Fund shall 
tran sm it all re la ted  claim s to th e  
ow ner or opera to r. T he F und  shall 
tran sm it such claim s w ithin 5 days 
a f te r  th e ir receipt by the Fund.

(3) W here th e  F u n d  is unable to des­
ignate  th e  source or sources of dis­
charge under § 29.8'b), all related  
claim s shall be processed and  adjudi­
cated by th e  Fund.

(c) In  th e  case of a claim transm itted  
u n d er parag raph  (b)(2) of th is  section 
no t subm itted  to a rb itra tio n  under 
parag raph  (h ) o f tills section, and in 
which:

§ 29 .9
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(1) T he owner, opera to r or guaran- 
to r  to whom the  claim is p resented  
denies all liability for th e  claim, for 
any  reason, or

(2) T he claim Is no t se ttled  by any 
person by paym ent to th e  c laim ant 
w ith in  ninety days of th e  d a te  upon 
w hich th e  claim was presented to the  
ow ner or opera to r or upon w hich ad ­
vertising was commenced, w hichever Is 
la ter, th e  cla im an t may elect to com ­
m ence an  action In court against th e  
ow ner or opera tor o r to p resen t th e  
claim to the  Fund, th a t  election to be 
Irrevocable and exclusive.

(d) In the  case of a  claim tran sm it­
ted in accordance w ith p a rag rap h
(b)(2) of this section, any person In­
tend ing  to pay o r se ttle  any such  claim 
shall notify  th e  Fund of such in te n ­
tion, and of all term s of th e  in tended 
se ttlem en t, at least tw enty days before 
such paym ent or se ttlem en t is m ade 
final. W henever th e  Fund objects, for 
any reason, to th e  in tended paym ent 
or se ttlem en t, it m ay request m odifica­
tion of such paym ent o r se ttlem en t, or 
It may seek appropria te  relief in F ed­
eral D istric t C ourt in order to h a lt  o 
m odify such  paym ent o r settlem en t.

(e) In th e  case of a claim transm itted  
in accordance w ith p . agraph  (b)(2) of 
th is section, w here full and adequate 
com pensation is unavailable, c ith e r be­
cause th e  claim exceeds th e  
$14,000,000 lim it of liability, or be­
cause th e  owner, opera tor, or puaran- 
tor Is financially  incapable of m eeting 
his obligations in full, a claim for th e  
am ount not com pensated m ay be p re­
sented to th e  Fund.

(f) W here any p a r t  of th e  first 
$14,000,000 of claims arising from an 
incident is paid by th e  Fund, for any 
reason, th e  ow ner and o p era to r of the  
vessel involved shall be liable to th e  
Fund for such am ount paid in accord­
ance w ith section  204(c)(3) of th e  Act. 
T he Fund shall com mence an aetion in 
court o r pursue any o th e r reasonable 
means to  recover such am ount from 
th e  owner, opera tor, and guaran tor. 
W here th e  ow ner, opera to r and guar­
an to r all deny liability fo r a claim 
w ithout any reasonable basis for doing 
so, the Fund  m ay request th a t  the 
Federal M aritim e Commission revoke 
th e  applicable C ertificate of Financial 
R esponsibility and p roh ib it th e  guar-

u
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a n to r  from providing evidence of fi­
nancial responsibility in th e  fu tu re .

(g) T h e  Fund m ay se ttle  or com pro­
mise any claim p rcscn ted-to  it for ad­
jud ication  in accordance w ith  p a ra ­
g raph s (b)(3) and (c) of th is section, 
provided th a t  nil claim s no t subm itted  
to a rb itra tio n  u n d e r parag raph  (h) of 
th is  section shall be se ttled  nnd paid 
w ith in  120 days of th e  date upon 
w hich th e  claim was so presented  to 
th e  Fund, or upon w hch advertising 
was com menced, w hichever Is la ter.

(h ) A disputed claim  may be subm it­
ted to  binding a rb itra tio n , if the  par­
ties to th e  d ispute so agree, u nder 
tgrm s ancLproccdurcs ag reed to by the  
parties. T h e  Fund  shall be afforded an 
o ppo rtun ity  to p artic ipate  as a party  
in Lhc a rb itra tion , and  if it does so it 
shall be bound by th e  resu lts  of the  a r­
b itra tion .

(i) No claim ma.> be presented, nor 
any action  be com menced, for dam ­
ages recoverable under th is  p a rt unless 
th a t claim  i= presented  to or th a t 
action is com m enced against, the  
owner, opera to r, o r guaran to r, or 
against th e  Fund, as Lo th e ir  respec­
tive liabilities, w ithin th re e  years from 
th e  date  of discovery of th e  damages 
caused by an incident, or w ithin six 
years of th e  dale  of th e  inc iden t caus­
ing th e  dam ages, w hichever is earlier.

())(1) T h e  B oard of T rustees, by a 
m ajority  vote, shall decide to allow or 
deny claim s or se ttlem en ts presented 
to  th e  F und  in accordance w ith this 
section. In  its discretion th e  Board 
m ay delegate th e  au th o rity  to settle  
classes of claim s to the  A dm inistrator.

(2)(i) W here a claim is p resen ted  to 
th e  F und by o r on behalf of any 
person having a close business, person­
al o r governm ental association with 
any m em ber of th e  Board of Trustees, 
such  as to c rea te  a conflict of in terest 
o r th e  appearance of such conflict of 
in te res t on th e  p a r t of such m cm bc, of 
th e  Board of T rustees, th e  m em ber in­
volved shall excuse him self o r herself 
from  any consideration  of such  claim.

(il) W here a claim presented  to the  
F und  has previously been p resen ted  to 
an ow ner or opera to r p u rsu an t to 
§ 29.9(b)(2), and such owner o r opera­
to r has a close business, personal or 
governm ental association w ith  any 
m em ber of th e  B oard of T rustees,
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such as to c rca le  a  conflict, of in terest 
o r th e  appearance  of a  conflic t of in­
te re s t on th e  p a r t of such m em ber of 
th e  B oard of T rustees, th e  m em ber in ­
volved sh a l ' excuse him self o r herscli 
from  any consideration  of such  claim.

(k) T h e  Fund, sub jec t to th e  approv­
al of th e  S ecre tary , shall establish  u n i­
form  procedures and standards for th e  
appra isal and se ttlem en t of claims 
against th e  F und.

(1) T h e  Fund  m ay use th e  facilities 
and services of p riva te  insurance and 
claim s ad ju sting  organ izations In ad ­
m in istering  th is  p a r t and m ay co n trac t 
to pay com pensation  for those facili­
ties and  services.

(m ) Any c la im an t aggrieved by th e  
F u n d 's  decision on a claim under th is 
section  m ay appeal th e  decision in th e  
ap p ro p ria te  Federal D istric t C ourt.
[42 FR 31781), June 23, 1977, as amended at 
43 FR 27841. June 27, 1978)
§29.10 Subrogation.

I f  th e  Fund  pays com pensation to 
any cla im an t, th e  F und  shall be su b ro ­
gated to  all righ ts  claim s and causes of 
action which th a t  c la im an t has to  th e  
e x ten t p erm itted  by law.
§29.11 Investment.

(a) T h e  monies accum ulated  in th e  
Fund sh a ll be p ruden tly  invested in 
th e  following types of incom e-produc­
ing obligations having a  high degree of 
reliability  and security , or in such 
o th e r obligations as th e  S ecre tary  m ay 
approve:

(1) F ixed income securities issued by 
th e  U nited S ta tes  or any of Its agen­
cies. a t th e  sam e in te re s t ra tes  and 
term s available to p rivate  investors; 
and

(2) F ixed income securities o r obliga­
tions issued by a corporation  or issued 
or guaran teed  by a S ta te  or local gov­
e rn m en t o r any political subdivision, 
agency or in stru m en ta lity  thereof, 
provided such  obligations having a 
ra ting  by S tan d ard  and  Poors, or 
Moody, of “A" or better, or an equiva­
len t ra ting , o r provided fu r th e r  th a t 
th e  security  or obligation is of the  
sam e p rio rity  ns a n o th e r security  or 
obligation of th e  sam e Issuer which 
has been ra ted  “A" or be tte r, and  p ro ­
vided th a t th e  portfo lio  has an overall 
ra ting  of "AA”. Provided, how ever,

§ 29.13''

T h a t no securities o r obligations of 
th e  perm ittees o r th e ir  a ffilia tes o r of 
any investm ent advisor o r custod ian  lo 
th e  Fund, or th e ir  a ffilia tes m ay be 
purchased or held by th e  Fund.

(3) T im e certifica tes of deposit and 
com m ercial paper provided th a t  the  
com m ercial paper has a  ra tin g  of 
e ith e r  A l or P I o r bo th .

(b) No m ore th a n  two percen t of the  
to ta l principal am o u n t o u tstand ing  of 
fixed income obligations of a  single 
issuer m ay be held by th e  F u n d  a t any 
one tim e, Provided, how ever, T h a t th is 
restric tion  shall n o t apply to obliga­
tions of th e  U nited S ta te s  o r any of its  
agencies.
142 FR 31789, June 23, 1977, ns amended at 
43 FR 33721, Aug. 1, 1978)
§29.12 borrowing.

In th e  event th e  F und  is unable  to 
satisfy  a claim determ ined  to be Justi­
fied, o r Is in need of m oney w ith  which 
to in itia te  th e  opera tion  of th e  Fund, 
tiie  F und  m ay borrow th e  money 
needed from  any com m ercial credit 
source a t th e  lowest available ra te  of 
in terest. If th e  am oun t to be borrowed 
is $500,000 or less, th e  A dm inistrator 
m ay arrange  to pledge th e  cred it of 
th e  Fund  p u rsu an t to a reso lu tion  of 
th e  B oard of T rustees. If  th e  proposed 
borrowing exceeds $500,000, th e  Ad­
m in is tra to r shall, p rio r to issuance of a 
note or o th e r security  pledging th e  
crcd t of th e  Fund, secure th e  approval 
of th e  S ecre tary , No m oney m ay be 
borrowed from  any  of th e  P erm ittees 
o r th e ir affiliates.

§29.13 Termination.
Upon term ination  of opera tions of 

th e  pipeline, th e  full disposition of all 
claims, nnd th e  expiration  of tim e for 
th e  filing of claim s against th e  Fund, 
all assets rem aining In th e  Fund  shall 
be placed in a  tem porary  tru s t fund 
account w ith in  th e  S ta te  of Alaska. 
T he  term s of th e  tru s t a rran g em en t 
shall be determ ined by th e  S ecre tary . 
D uring the  n ex t succeeding session of 
Congress, th e  S ecre tary  shall request 
th a t  Congress provide for final disposi­
tion  of the  Fund. If C ongress a t any 
tim e establishes a com prehensive oil 
pollu tion  liability fund  w hich su p er­
sedes or repeals th e  Fund, th e  Fund
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i l )  T ho ow ner, o p era to r or guarnn- 
lo r to whom th e  claim  Is presen ted  
denies all liability  for th e  claim , for 
any reason, or 

<2) T he claim Is not settled  by any 
person by paym ent to th e  claim ant 
w ithin n inety  days of th e  d ale  upon 
w hlcn th e  claim  was presented lo the  
ow ner or o p e ra to r o r upon w hich a d ­
vert Isina was com menced, w hichever Is 
Inter, th e  cla im an t may elect to  com ­
mence nn action In court against th e  
ow ner or o p era to r o r to p resen t th e  
claim to th e  Fund, th a t election to be 
Irrevocable and exclusive.

(d) In th e  ease of a claim tra n sm it­
ted In accordance w ith  parag rap h
(b)(2) of th is section , nny person In­
tending to  pay o r se ttle  nny such  claim 
shall notify  th e  F und  of such in te n ­
tion, and nf all te rm s of th e  Inter,dcd 
se ttlem en t, at least tw enty days bet ore

nn tu r Irom providing evidence of fi­
nancial responsibility in th e  fu ture.

(It> T h e  Fund may se ttle  or com pro­
mise any claim p rc scn tcd 'tp  It for ad ­
jud ication  in accordance w ith para- 
g raphs (h)Ct/ and (c) of th is  section, 
provided llud. all claim s not. subm itted  
to a rb itra tio n  under parag rap h  (h> of 
tills section shall he s e t1 led and paid 
w ithin 120 days of th e  date  upon 
which th e  claim was so presented  to 
th e  Fund, or upon w hch advertising 
was com m enced, w hichever Is later.

(h ) A d isputed  claim may be subm it­
ted to  binding a rb itra tion , If th e  p a r­
ties to  th e  d ispute so agree, under 
term s and procedures agreed to by th e  
parties. T h e  F und  shall he afforded an 
opportun ity  lo partic ipate  as a party  
In th e  a rb itra tion , and If it docs so It 
shall be bound by the* resu lts of th e  a r ­
b itra tion .

such paym ent o r se ttlem en t Is m a d e 1—  (I) No claim may be presented, nor
final. W henever th e  Fund objects, for 
any reason, to th e  in tended paym ent 
or se ttlem en t, It m ay request m odifica­
tion of such paym ent o r se ttlem en t, or 
It may seek ap p ro p ria te  relief in Fed­
eral D istrict C ourt In order lo h a lt or 
modify such paym en t o r se ttlem en t.

(e) In th e  case of a claim  tran sm itted  
in accordance w ith  parag raph  (b)(2) of 
Iiiis section, w here full and adequate  
com pensation Is unavailable, e ith e r  be­
cause th e  claim  exceeds th e
SI4.000.000 lim it of liability, o r be­
cause th e  ow ner, opera to r, or g u aran ­
tor Is financially  incapable of m eeting 
Ills obligations In full, a claim for llie 
am ount no t com pensated  may be p re ­
sen ted  to th e  Fund.

(f) W here any p a rt of th e  first 
$14,000,000 of claim s arising from an 
incident is paid by th e  Fund, fo r any 
reason, th e  ow ner and opera to r of th e  
vessel Involved sh a ll be liable to the  
Fund for such am o u n t paid in accord­
ance w ith section 204(c)(3) of th e  Act. 
T lie F und shall com m ence an action  in 
court or pursue any o th e r  reasonable 
m eans to recover such  am ount from  
the  owner, opera tor, and guaran to r. 
W here tb e  owner, opera to r and Guar­
a n to r all deny liability  fo r a  claim 
w ithout any reasonable basis for doing 
so, th e  Fund  m ay request th a t  th e  
Federal M aritim e Comm ission revoke 
th e  applicable C ertificate  of F inancial 
R esponsibility and p ro h ib it the  guar-

nny a tion be com menced, lor dam ­
ages recoverable under th is  p a rt unless 
th a t  claim  Is p resented  to or th a t 
action Is com menced against, th e  
owner, opera tor, o r guaran to r, or 
against th e  Fund, us to  th e ir  respec­
tive liabilities, w ithin  th ree  years from 
th e  d a te  of discovery of Hie damages 
caused by nn incident, or w ithin six 
years of th e  d a te  of th e  incident caus­
ing th e  dam ages, w hichever Is earlier.

(JK1) T he Hoard of T rustees, by a 
m ajo rity  vote, shall decide to allow' or 
deny claim s or se ttlem en ts presented  
to th e  Fund  in accordance w ith  this 
section. In Its d iscretion th e  Board 
may delegate Ihe au th o rity  to se ttle  
classes of claims lo th e  A dm inistrator.

(2Hi) W here a claim Is presented to 
th e  F und  by or on behalf of any 
person having a close business, person­
al or governm ental association w ith 
any m em ber of th e  Board of T rustees, 
such ns to create a conflict of in terest 
or th e  appearance of such conflict of 
in te res t on th e  p a rt of such m em ber of 
th e  B oard of T rustees, th e  m em ber in ­
volved shall excuse him self or herself 
from  any consideration of such  claim.

(ii) W here a claim p resen ted  to the  
F und has previously been presented  to 
an ow ner or opera to r p u rsu an t to 
§ 29.9(b)(2), and such ow ner o r opera­
to r has a close business, personal or 
governm ental association w ith any 
m em ber of th e  B oard of T rustees,
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such ns lo create a  conflict of in te re s t 
or th e  appearance of a conflict of In­
te rest on the  p a r t of such m em ber of 
th e  Hoard of T rustees, tlu* m em ber In­
volved shall excuse him self or herse lf 
from nny consideration of such claim.

<k) T h e  Fund, sub jec t to  th e  approv­
al of th e  Secre tary , shall establish  un i­
form procedures and standards for th e  
appra isal and sc tltcm cn t of claim s 
against th e  Fund.

(I) T h e  Fund m ay use th e  facilities 
and services of p rivate  insurance and 
claim s ad justing  organizations In a d ­
m in istering  tills p a r t  and may co n trac t 
to pay com pensation for those facili­
ties and services.

(m ) Any c la im an t aggrieved by th e  
F und 's decision on a  claim under th is  
section may appeal th e  decision In th e  
app ro p ria te  Federal D istrict Cou.-t.
142 FR 31700. June 23. 1077. as amended at 
43 FR 27841. June 27, 1978'
8 29.10 Subrogation.

If th e  Fund pays com pensation lo 
any claim ant, th e  Fund  shall be su b ro ­
gated to all righ ts claims and causes of 
action  which th a t c la im ant has to  th e  
e x ten t perm itted  by law.
6 20.11 Investment.

(ft) T h e  monies accum ulated in th e  
F und shall be pruden tly  Invested In 
th e  following types of incom e-produc­
ing obligations having a high degree of 
reliability  nnd security , or In such 
o th e r obligations as th e  Secretary  may 
approve:

(1) Fixed income securities issued by 
th e  U nited S ta tes  or any of Its agen­
cies. a t  th e  sam e Interest ra te s  and 
term s available to private investors; 
and

(2) Fixed income securities or ohJ'on- 
tions issued by a corporation  or Is rued 
or guaran teed  by a  S la te  or local gov­
e rn m en t or any political subdivision, 
agency or in stru m en ta lity  thereo f, 
provided such obligations having a 
ra ting  by S tandard  and Poors, or 
Moody, of "A" or be tter, or an equiva­
len t ra ting , or provided fu r th e r th a t  
th e  security  or obligation is o f th e  
sam e priority  ns a n o th e r security  or 
obligation of th e  sam e issuer w hich 
has been rated  "A" o r be tter, and p ro ­
vided th a t  the  portfo lio  has an overall 
ra ting  of "AA". P rovided, how ever,
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T h a t no securities or obligations of 
th e  p erm ittees or th e ir  a ffilia tes or of 
any Investm ent advisor n r custodian to 
th e  Fund, or th e ir a ffilia tes may ho 
purchased or held by th e  Fund.

(3) T im e certifica tes of deposit and 
com m ercial paper provided th a t th e  
com m ercial paper has n rating  of 
e ith e r A l o r P I or both.

(b) No m ore than  two percen t of th e  
to ta l principal am ount ou tstand ing  of 
fixed incom e obligations of a  single 
Issuer m ay be held by th e  F und  at any 
one tim e, P rovided, how ever. T h a t th is 
restric tion  shall not apply to obliga­
tions of th e  U nited S ta te s  o r any of Its 
agencies.
142 FR 31789, June 23. 1977, ns amended at 
43 FR 33721, Aug. 1, 1978]
8 29.12 bo rrow in g.

In  th e  event th e  Fund  Is unable to 
satisfy  a claim  determ ined  to be Justi­
fied, o r Is In need of m oney w ith which 
to In itiate th e  opera tion  of th e  Fund, 
th e  F und  m ay borrow' th e  money 
needed from  any com m ercial credit 
source a t th e  lowest available rate of 
in terest. If th e  am ount to  be borrowed 
Is $500,000 or less, th e  A dm inistrator 
may arrange  to pledge th e  credit of 
tbe  F und  p u rsu an t to n resolution  of 
th e  B oard of T rustees. If th e  proposed 
borrow ing exceeds $500,000. th e  Ad­
m in is tra to r shall, p rio r to Issuance of a 
note or o th e r  security  pledging th e  
crcdt of th e  Fund, secure th e  approval 
of th e  S ecre tary . No m oney may be 
borrowed from  any of th e  P erm ittees 
or th e ir affiliates.

8 29.13 Termination.
Upon term ination  of operations of 

the  pipeline, th e  full disposition of all 
claims, and th e  exp iration  of time for 
th e  filing of claims against th e  Fund, 
all assets rem aining In th e  Fund shall 
be placed in a  tem porary  tru s t fund 
account w ith in  the  S ta te  of Alaska. 
T he term s of the  tru s t arrangem ent 
shall be determ ined by th e  Secretary. 
D uring th e  n ex t succeeding session of 
Congress, th e  S ecre tary  shnll request 
th a t Congress provide fo r final disposi­
tion of th e  Fund. If C ongress a t any 
tim e estab lishes a com prehensive nil 
pollution liability fund  w hich super­
sedes o r repeals th e  F und , th e  Fund

§ 2 9 .1 3
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assets and any pending claims shall be 
disposed of as Congress o r the  S ecre­
ta ry  shall direct.

Kiiitoiizai. N ote: f’or the Table of Public 
hand Orders formerly appcarlnt: in this 
volume, see the Appendix lo title 43 CFIt 
Chapter II.

PART 32—GRANTS TO STATES FOR 
ESTABLISHING YOUNG ADULT
CONSERVATION CORPS (YACC) 
PROGRAM

Sec.
32.1 Introduction.
32.2 D efinitions.
32.3 Program purpose nnd objectives.
32.4 Program operation requirements.
32.6 Administrative requirements.
32.0 Request for grant.
32.7 Application formal, instructions, and 

guidelines.
32.0 Progrnm reporting requirements.
32.9 Consideration and criteria for award­

ing grants.
A u th o r ity :  Pub. L. 95-93, sec. 800. 91 

.Slat. 630 (29 U.S.C. 801).
Source: 43 FR 122G6, Mar. 23, 1978, unless 

otherwise noted.
§32.1 Introduction.

(a) T he Y oung A dult C onservation 
Corps (YACC) Is au thorized  by T itle  I 
of th e  Y outh  E m ploym ent and  D em ­
onstra tion  P ro jec ts Act of 1977 (Pub.L. 
95-93), w hich am ends th e  C om prehen­
sive Em ploym ent and T rain ing  Act 
(CETA) of 1973 by adding a new T itle  
VIII.

(b) T he Young A dult C onservation 
Corps (YACC) is a year-round em ploy­
m ent program  to r young men and 
women aged 1G th ro u g h  23 inclusive. 
F inancial assistance is available 
th rough  granls-in-aid  for em ploym ent 
and work to be perform ed on projects 
affecting bo th  F edera l and non-Feder- 
al public lands and w aters or pro jects 
limited to non-F ederal public lands 
and w aters. YACC g ran ts do n o t re ­
quire m atching.

(c) T he YACC g ran t program  is 
jointly  m anaged by th e  S ecre taries of 
the In te rio r and A gricu ltu re  under an 
interagency ag reem en t w ith  th e  Secre­
tary  of Labor.

(d) T h irty  percen t of th e  sum s ap- 
p ropria 'ed  to  carry  o u t th e  YACC pro­
grnm for any fiscal year will be avail­
able for g ran ts  during  such year.

G ra n t funds will be allocated on th e  
basis of th e  to ta l you th  population  
w ith in  each S la te . S ta te  YACC p ro ­
gram s m ust consist of botli residential 
and nonresident ial projects! A t least 
25 percen t of th e  S ta te  YACC p ro ­
gram  m ust be residential by S ep tem ­
ber 30. 1978.

§32.2 D efin itions.
T he term s used In these  regulations 

are  defined as follows:
(a) Act. T h e  C om prehensive Em ploy­

m en t and  T ra in ing  A ct of 1973, as 
am ended.

(b) YACC. Y oung A dult C onserva­
tion Corps.

(c) Secretaries. T h e  Secre taries of 
th e  In te rio r  and A griculture or th e ir  
designated  represen tatives. T he  YACC 
program  is m anaged w ith in  In te rio r by 
th e  O ffice of Y outh  Program s, and 
w ith in  A griculture, by th e  ForcsL Serv­
ice.

(d) S ta te . Any of th e  several S ta tes  
of th e  U nited S ta tes, D istric t of Co­
lum bia. C om m onw ealth of P uerto  
Rico, Virgin Islands. G uam . A m erican 
Sam oa, and  T he T ru s t T errito ries of 
th e  Pacific Islands and th e  N orthern  
M arianas.

(e) R c/ugcc/paro lec . An alien who is 
adm itted  info th e  U nited S la te s  under 
th e  Im m igra tion  and N ationality  Act, 
and  who is legally au thorized  to take 
p e rm an en t em ploym ent in th e  U nited 
S ta tes.

(f) Enrollee. An individual enrolled 
in th e  YACC g ran t program .

(g) G ran t. Funding  furn ished  by th e  
S ecre taries to a  S ta te  p u rsu an t to the  
Act in o rder to  carry ou t th e  YACC 
program .

(it) G rantee. Any S ta te  recip ient of a 
g ra n t fo r th e  opera tion  of a YACC 
r rogram  affecting  botli Federal and 
non-Federal public lands and waters, 
or p ro jects lim ited to non-Federal 
public lands and w aters ns designated 
by tho  G overnor in each  S ta te .

(i) Subgrantcc . Any u n it of general 
local governm ent or any  public agency 
or organ ization  or any private  non­
pro fit agency or organization which 
h as  been in existence a t  least 2 years 
w hich lias successfully applied to a 
S ta le  fo r funds to opera te  a  YACC 
pro jec t affecting  bo th  Federal and
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non-Federal public lands and w aters 
w ith in  lh a l  S ta te  or p ro jects lim ited 
to  non-Federal public lands and 
w aters.

(j) C ontractor. Any public agency or 
organization, or any private non-profit 
agency or organization w hich has been 
in existence for a t  least 2 years and Is 
under co n trac t w ith  th e  g ran tee or 
sub-grnntcc for th e  conduct of a 
YACC pro ject affecting  both  Federal 
and non-Federal public lands or 
waters, or p ro jects lim ited to non-Fed­
eral public lands and waters.

(k) S ta te  g ra n t program . T he YACC 
program  consisting of one or more 
projects opera ted  by a S ta te  w ith  Fed­
eral Funding.

(1) Project. A  YACC residential cam p 
opera tion  o r nonreslden tia l project:

(1) R e sid e n tia l cam p. A YACC facili­
ty established and m ain tained  »o p ro ­
vide 7 days-pcr-wcck, 24 hours-per-day 
residentia l su p p o rt services fo r enroll- 
ees.

(2) N o n rcsid cn lia l project. A desig­
nated  a rea  from  w hich daily work ac­
tivities are  assigned and to /fro m  
w hich nonreslden tial enrollecs com ­
m ute daily.

(m) In  c o n su lta tio n  w ith. Advance 
discussion shall occur on th e  m a tte r  
under consideration.

(n) N on-Federal pub lic  lan ds and  
waters. Any lands or w aters w ithin the 
te rrito ria l lim its of a S ta te  owned 
c ith e r in fee sim ple by a S ta te  or po lit­
ical subdivision th e reo f or over which 
a S ta te  o r political subdivision thereo f 
has, as determ ined by th e  Secretaries, 
suffic ien t long-term  jurlsidiction so 
th a t im provem ents made as th e  resu lt 
of a  g ran t will accrue prim arily to th e  
benefit of th e  public as a whole. Fed­
erally  owned public lands and w aters 
adm inistered by a S ta te  or political 
subdivision th e reo f under agreem ents 
w ith a D epartm en t or Agency of the 
Federal G overnm ent are eligible under 
such definition if th e  Secretaries de­
term ine th a t  th e  S ta te  or political sub ­
division the reo f is en titled  or Is likely 
to re ta in  adm inistra tive responsibility 
for an extended period of time su ffi­
cient to ju stify  trea tm en t as non-Fcd- 
eral public lands or waters.

(o) Tota l yo u th  p o p u la tio n . N um ber 
of youtli in a  S ta te  ages 1G th rough  23,

Office  o f  th e  Secre ta ry  of the  Interior

consisten t w ith th e  m ost cu rren t 
Bureau of Census estim ate.

(p) Labor. U.S. D epartm en t of 
Labor.

(q) In terior. U.S. D epartm en t of the  
Interior.

(r) F orest Service. Agency w ithin th e  
U.S. D ep artm en t of A griculture.

§32.3 Program purpose and objectives.
II is th e  purpose of th e  Young Adult 

C onservation Corps to provide em ploy­
m ent and o th e r benefits to youths of 
both  sexes from  all social, economic 
and racial classifications who would 
no t otherw ise be cu rren tly  productive­
ly employed. T h e  you ths will be em ­
ployed for a period of service du ring  
w hich they  engage in useful conserva­
tion work which would otherw ise be 
accom plished if adequate funding 
were m ade available.

§32,1 Program operation requirements,
(a) T h e  S ta te  agencies cooperating 

witli In te rio r and Forest Service 
having n a tu ra l resource m anagem ent 
responsibilities should  be involved in 
th e  p lanning  and Im plem entation of 
th e  program .

(b) G ran tees shall be responsible for 
th e  m anagem ent of each Corps cam p 
and pro ject, final selection of en ro ll­
ecs. de term ination  of enrollee work as­
signm ents, train ing , discipline and te r ­
m ination , and cam p operations in ac­
cordance w ith th is p a r t and guidelines 
issued by In te rio r and Forest Service.

i l )  G ran tees shall assure th a t  YACC 
program  activities will not re su lt in 
th e  displacem ent of em ployed workers 
(including partia l displacement, such  
as reduction  in th e  hours of non-over­
tim e work or wages or em ploym ent 
benefits), or im pair existing con trac ts  
for services, or resu lt in tire su b s titu ­
tion of YACC funds for o th e r funds in 
connection w ith work th a t  would o th ­
erwise be perform ed, or su b stitu te  jobs 
assisted under YACC for existing Fed­
erally-assisted jobs, or result in (he 
h iring of any you th  w hen any o th er 
person is on layoff from  the  sam e or 
any substan tia lly  equivalent job.

(2) G ran tees shall assure th a t  th e  
activities in w hich th e  YACC enrollees 
are  em ployed will resu lt in an increase 
in em ploym ent opportun ities over

§ 3 2 .4
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re la tionsh ip  of an  em ployer and  an 
em ployee) In any way related to the  
perform ance of any one or m ore con­
trac ts  as defined above.

(f) T he  A uthorized O fficer m eans 
th e  em ployee of th e  D epartm ent, des­
ignated  to  ac t on b eh a lf of th e  S ecre­
tary  p u rsu an t to th e  A greem ent and 
G ra n t of Right-Of-Way for T rans- 
A laska P ipeline o r such  o th e r person 
to whom  th e  A uthorized O fficer redc- 
legatcs h is a u th o rity  pu rsuan t to  th e  
delegation  of a u th o rity  to  th e  A u th o r­
ized O fficer from  th e  Secretary.

(g) T he  D epartm en t Com pliance O f­
ficer m eans th a t  officer of th e  D ep a rt­
m en t of th e  In te rio r  so designated by 
th e  Secretary .

PART 28—FIRE PROTECTION 
EMERGENCY ASSISTANCE

Sees.
28.1 Purpose.
20.2 D efinitions.
28.3 Emergency assistance.

A u T i io n i T V :  Act of May 27. 1955 (42 U.S.C. 
1850, 1856b).

Souuce: 41 PR 51794, Nov. 24. 1970, unless 
otherwise noted.
§ 28.1 Purpose.

T h e  purpose of th is  p a r t  is to  p ro ­
vide crite ria  for agencies in th e  D e­
p a rtm en t to render fire p ro tection  
em ergency assistance to  fire  organ iza­
tions n o t w ith in  th e  D epartm ent.
§28.2 Definitions.

As used in  th is  p a rt:
(a) T he  term  "agency head" m eans 

th e  Secre tary  of th e  In te rio r o r an  of­
ficial of th e  D ep artm en t of th e  In te ri­
or who exercises au th o rity  delegated 
by th e  Secre tary  of th e  In terio r.

(b) T tic  term  “ fire  p ro tection; in- 
rludcs personnel services and equip­
m ent required for fire prevention, th e  
protection  of life and  property , and 
firefighting; and
fi 28.3 Emergency assistance.

In th e  absence of a  reciprocal fire 
protection  agreem ent, each agency 
head m ay provide em ergency fire  p ro ­
tection will n o t jeopardize th e  p roper­
ty of th e  U nited S ta te s  by m aking it 
impossible for th e  agency head to p ro ­
tec t th e  p roperty  of th e  U nited S ta te s

and  such assistance is de term ined  to  
be in th e  best in terest of th e  U nited 
S ta les. T h e  providing of em ergency a s ­
sistance shall no t be In th e  best In te r­
est of th e  U nited S ta tes and may no t 
be g ran ted  by a n  agency head  if:

(a) Persons o th er th a n  those cu r­
ren tly  em ployed by th e  agency a t  th e  
tim e of th e  em ergency and  tra ined  in 
th e  type of em ergency assistance 
being provided would be used in th e  
providing of th e  em ergency assistance.

(b) A ssistance is provided to  a place 
m ore th a n  an hou r's  travel from 
w here th e  agency m ain tains fire  pro­
tection  facilities. A ssistance w hich re ­
quires m ore th a n  an h o u r’s travel may 
be given fo r those fire  em ergencies 
th rea ten in g  to las t m ore th a n  12 
hours, o r endangering h u m an  life.

PART 29—TRANS-ALASKA PIPELINE 
LIABILITY FUND

Sec.
29.1 D efin itions
29.2 C reation  of th e  Fund
29.3 F u n d  adm inistra tion .
29.4 G enera l powers.
29.5 O fficers and  employees.
29.0 F inancing, accounting and audit.
29.7 Im position  of s tr ic t liability .
29.8 N otifica tion  and advertisem ent.
29.9 Claims, se ttlem en t and adjudication.
29.10 S ubrogation .
29.11 Investm en t.
29.12 Borrow ing.
29.13 T erm ination .

A u th o r i ty :  Sec. 204(c), Trans-Alaska 
P ipeline A uthorization  Act. 43 U.S.C. 1053
(c): Secs. 31 l(p K l)  and 311(p)(2) of th e  Fed. 
e ra l W ater P o llu tion  C ontro l Act, 33 U.S.C. 
1321(p) (1), (2).

S ource: 42 F R  31789. Ju n e  23. 1977, unless 
otherw ise noted.

§29.1 Definitions.
As used in th is  part:
(a) A ct m eans th e  Trans-Alaskn 

Pipeline A uthorization  Act. T itle  II of 
Pub. L. 93-153, 43 U.S.C. Secs. 1651 cl 
s e a . .

(b) “A ffiliated" means:
(1) A ny person owned o r effectively 

contro lled  by th e  vessel ow ner or oper 
ators; or

(2) Any person th a t  effectively con­
trols o r has th e  power to  effectively 
control th e  vessel ow ner o r operator 
b y -
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(I) S tock  in terest, o r 
(ii) R ep resen ta tion  on  a  board of d i­

rect ir s  or sim ilar body, or 
(ill) C on trac t or o th e r agreem ent 

w ith o th e r  stockholders, o r 
(iv) O therw ise, or
(3) Any person whicli is under 

com m on ow nership o r con tro l w ith  the  
vessel ow ner or opera tor.

(c) "C laim " m eans a dem and In w rit­
ing for dam ages recoverable under th is  
P art.

(d) "D am age” or “dam ages” m eans 
any econom ic loss, arising o u t of or di­
rectly  resu lting  from  an incident, in ­
cluding b u t n o t lim ited to:

(1) R em oval costs.
(2) In ju ry  to, or destruction  of, real 

o r personal property .
(3) Loss o f use o f real o r personal 

property .
(4) In ju ry  Lo, or destruction  cl, n a tu ­

ral resources.
(5) Loss of use of n a tu ra l resources. 
(C) Loss of profits o r im pairm ent of

earn ing  capacity  due to  in jury  or de­
s tru c tio n  o f real o r personal p ro p e rty  
or n a tu ra l resources, including loss of 
subsistence hun ting , fishing and g a th ­
ering opportunities.

(7) Loss of tax  revenue for a  period 
of one year due to in ju ry  to  real or 
personal p roperty .

(e) "F u n d ” m eans th e  T rans-A laska 
Pipeline Liability Fund  established as 
a non-p rofit corpo rate  en tity  by sec­
tion 204(c)(4) of th e  T rans-A laska 
Pipeline A uthorization  Act.

(f) " G u a ra n to r” m eans th e  person, 
o ther th a n  th e  owner o r opera to r who 
provides evidence of financial rerpon- 
sibility fo r an ow ner o r opera tor, and 
Includes an  underw riter, in su rer or 
surety  com pany.

(g) "In c id en t"  m eans a  discharge of 
oil from  a  vessel tha t:

(1) V iolates applicable w ater quality  
standards, o r

(2) Causes a  film  or sheen upon o r 
discoloration of th e  surface of the  
w ater o r adjoining shorelines o r causes 
a sludge o r  em ulsion to be depositor; 
beneath th e  surface of th e  w ater or 
upon adjoin ing shorelines.

(h) "O il" m eans petro leum  in any 
form.

(i) "O p era to r of th e  pipeline" m eans 
the person or persons to whom pay­
ments a re  m ade fo r th e  costs o f tra n s­

po rta tio n  of oil th ro u g h  th e  Trans- 
A laska P ipeline System .

(J) "O w ner" m eans, in th e  case of oil, 
th e  ow ner of th e  oil a t  th e  tim e th a t  
such oil is loaded on a  vessel a t  th e  
term inal facilities of th e  pipeline.

(k) "O w ner o r O pera to r"  m eans, in 
th e  case o f a  vessel, any  person 
owning, operating , o r ch a rte rin g  by 
dem ise such  vessel.

(1) "P erson" m eans an individual, a 
corporation , a  partn ersh ip , an  associa­
tion , a  jo in t stock com pany, a  business 
tru s t, an  unincorporated  organization, 
o r a  G overnm ent en tity .

(m ) "P erson  in C harge" m eans th e  
individual im m ediately responsible for 
th e  opera tions of a vessel.

(n ) "P erm ittees” m eans th e  holders 
o f th e  P ipeline right-of-w ay fo r th e  
T rans-A laska Piepline System  and in ­
cludes th e  A m erada H ess Pipeline 
C om pany, ARCO Pipe Line Company, 
B P  P ipelines Inc., E xxon Pipeline 
C om pany, Mobil A laska P ipeline Com ­
pany, P h illips Petro leum  Company, 
Sohio Pipe Line C om pany, Union 
A laska P ipeline Com pany, and succe.v 
sors in in te re s t to any one or m ore of 
th e  aforenam ed com panies.

(o) "P ipeline" m eans any pipeline in 
th e  T rans-A laska P ipeline System .

(;j ) "S ecre ta ry ” m eans th e  Secre tary  
of th e  In te rio r or h is au thorized  rep re­
sentatives.

(q) "T erm inal facilities" m eans those 
facilities o f th e  Trans-A laska P ipeline 
System  a t w hich oil is tak en  from  the  
pipeline and  loaded on vessels or 
placed in  sto rage fo r fu tu re  loading 
onto  vessels.

(r) "Trans-A laska P ipeline System " 
or "System " m eans any pipeline or 
te rm inal facilities constructed  by th e  
P erm ittees u n d er th e  au th o rity  of th e  
Act.

(s) "U nited  S ta te s"  includes th e  vari­
ous S ta te s  of th e  U nited S ta tes, th e  
D istric t of Colum bia, th e  Com m on­
w ealth  of P uerto  Rico, th e  Canal 
Zone, G uam , the  T ru s t T errito ry  of 
th e  Pacific Islands.

(t) "Vessel" m eans any type of 
w ater-craft o r o th e r artificial contriv­
ance, used o r capable of being used as 
a  m eans of tran sp o rta tio n  on w ater, 
w hich is engaged in any segm ent of 
tran spo rta tion  between th e  term inal 
facilities of th e  pipeline and  ports
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under Ihe  ju risd iction  of th e  U nited 
S ta tes , and w hich is carry ing  oil th a t 
has been transpo rted  th ro u g h  th e  
T rans-A laska P ipeline System .
(■12 Kit 31789. J u n e  23. 1977, as am ended a t  
■13 K it 27840. J u n e  27. 19781

3 29.2 Creation of (lie Fund.
(a) T he  T rans-A laska P ipeline Liabil­

ity F und was created  by th e  Act as a 
•non-profit co rporation  to be adm inis­
te red  by th e  ho lders of th e  Trans- 
Alaska P ipeline right-of-w ay under 
regulations prescribed by th e  Secre­
tary .

(b) T h e  F u n d  sh a ll tak e  all steps 
necessary to carry  o u t its responsibil­
ities under th e  Act, including reg ister­
ing o r o therw ise qualifying to  do busi­
ness in all s la te s  and te rrito rie s  of th e  
U nited S ta tes  th a t  it m ay reasonably 
be expected to  do business in.

(c) T he  F und  shall be su b jec t to th e  
provisions of th e  Act, th e se  im ple­
m enting  regulations, and , to  th e  
ex ten t consisten t w ith  th e  Act and 
regulations, to the  laws and regula­
tions of th e  s ta te s  in w hich i t  is reg is­
tered  to do business.

(d) T he  r ig h t to repeal, a lter, or 
am end these regulations is expressly 
reserved.
S 29.3 Fund administration.

(a) T h e  F u n d  shall be adm inistered  
by a Board o f T rustees designated  by 
th e  P erm ittees and th e  Secre tary  as 
provided in parag rap h  (b) of th is  sec­
tion.

(b)(1) T he Board of T rustees shall 
be com prised of one m em ber designat­
ed by each P erm ittee  and th re e  m em ­
bers designated  by th e  Secre tary . A t 
least one m em ber designated by the  
Secre tary  sh a ll be chosen from p e r­
sons nom inated  by Lhc G overnor of 
the  S ta te  of Alaska. Each m em ber 
shall serve fo r a  period of th re e  years 
nnd m ay succeed him self. Each 
m em ber shall have the  rig h t to one 
vote. I f  additional persons become 
holders of rights-of-w ay, each such ad­
ditional P erm ittee  shall have th e  r ig h t 
to designate a  trustee , and  if any 
holder o f right-of-w ay sells his in terest 
in such right-of-way, such holder's 
designated tru stee  shall resign from  
th e  Board. T h e  B oard shall elect by a

m ajo rity  vote a  C hairm an  and  a  Secre­
ta ry  annually .

(2) W here any activity of th e  Fund 
crea tes a  conflict of in terest,ip r th e  a p ­
pearance of a  conflict of In terest, on 
th e  p a rt of any m em ber of th e  Board 
of T rustees, th e  m em ber involved shall 
excuse him self o r  herself from  any 
consideration o i  such  activ ity  by the  
B oard of T rustees.

(c) If a t any tim e th e re  Is a  tie vole 
in  th e  consideration  of any m a tte r  by 
th e  B oard of T rustees, th e  m em ber 
designated by th e  S ecre tary  w ith long­
es t service on th e  Board shall break 
th e  tie  by voting twice.

(d) T h e  B oard o f T rustees by a m a­
jo rity  vote shall select an A dm inistra­
to r to direct th e  day-to-day operations 
of th e  Fund.

(e) T he Board o f T rustees shall hold 
m eetings every six m onlhs, or more 
frequen tly  when necessary to  consider 
pressing m atters , including pending 
claim s under § 29.9.

(f)(1) Each B oard M em ber and offi­
cer of the  F und  now or h e re a f te r  serv­
ing as such, sha ll be indem nified by 
th e  Fund  against any and all claims 
and  liabilities to w hich he has o r shall 
become sub jec t by reason of serving or 
having served as such  B oard M ember 
or officer, o r by reason of any  action 
alleged to have been taken, om itted, or 
neglected by h im  as such  Board 
M em ber or officer; and th e  F und  shall 
reim burse each  such person for all 
legal expenses reasonably incurred  by 
him  in connection w ith any such claim 
o r liability: P rovided, how ever, T h a t 
no  such person shall be indemnified 
against, or be reim bursed for any ex­
penses incurred in connection with, 
an y  claim or liab ility  arising o u t o f his 
own willful m isconduct or gross negli­
gence.

(2) T he  am oun t paid to any officer 
o r B oard M em ber by way of indem nifi­
cation shall n o t exceed his actual li­
abilities and actual, reasonable, and 
necessary expenses incurred in connec­
tion  w ith liie  m a tte r  involved. Ex­
penses incurred in defending a civil or 
crim inal action, su it, or proceeding 
m ay be paid by th e  Fund in advance of 
th e  final disposition of such  action, 
su it, or proceeding as au thorized  by 
th e  Board in th e  specific case upon re­
ceip t of an  u ndertak in g  by or on
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behalf of th e  Board M em ber o r officer 
to  repay such am ount If it shall u lti­
m ately  be determ ined  th a t  h e  Is n o t 
en titled  to  be Indem nified by th e  F und 
as authorized  herein.

(3) T h e  indem nification provided by 
th is  section shall continue as to a 
person who h as ceased to  be a  Board 
M em ber or officer shall in u re  to  th e  
benefit of th e  heirs, executors, and a d ­
m in istra to rs o f such a person. T he  
r ig h t of indem nification hereinabove 
provided for shall n o i be exclusive of 
any righ ts to  which any Board 
M em ber or officer of th e  F u n d  may 
otherw ise be en titled  by law.
[42 F it 31789, June 23, 1977. as amended at 
45 FR 1026. Jan. 4. 1980]

§ 29.4 General powers.
T he  Fund  shall have such powers ns 

m ay be necessary and app ro p ria te  for 
th e  exercise of th e  powers h e re in  spe­
cifically and Impliedly conferred  upon 
th e  F und and all such  incidental 
powers as are custom ary in non-p rofit 
corporations generally, including b u t 
n o t lim ited to  th e  following:

(a) By resolu tion  of th e  B oard  of 
T rustees, th e  F und  shall adop t a  cor­
po ra te  seal.

(b) T he F und  may sue and  be sued 
in its corporate nam e and  m ay em ploy 
counsel to rep resen t il.

(c) T he Fund  shall be a res iden t of 
th e  S ta te  of A laska w ith  Its principal 
place of business in Alaska, and  th e  
B oard of T rustees shall estab lish  a 
business office o r offices as deem ed 
necessary fo r th e  operation  of th e  
Fund.

(d) In  any civil action fo r th e  recov­
ery of dam ages resulting  from  an  inci­
d e n t th e  Fund  shall waive personal ju ­
risdiction upon being furn ished  w ith  a  
copy of th e  sum m ons and com plain t in 
th e  action.

(c) T he B oard of T rustees of th e  
Fund , by a m ajo rity  of those p resen t 
and  voting, sh a ll adopt and  m ay 
am end and repeal by-laws governing 
th e  perform ance of its s ta tu to ry  
duties.

(f) T h e  F und  sh a ll do all th in g s nec­
essary and proper in conducting its  ac­
tivities as T rustee  including 

(1) R eceipt of fee collections pu rsu ­
a n t  to section 204(c)(6) of th e  act;
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(2) P aym ent of costs and  expenses 
reasonably necessary to th e  adm inis­
tra tio n  of th e  F und  as well as costs re ­
quired  to  sa tisfy  claim s ngalnst th e  
Fund;

(3) Investm ent of all sum s n o t 
needed for adm in is tra tion  and th e  s a t­
isfaction of claim s in Income produc­
ing securities as h e re in a fte r  provided; 
and

(4) Seeking recovery of any  m onies 
to  w hich it Is en titled  as subrogee 
under circum stances se t fo r th  In sec­
tion  204(c)(8) of th e  act.

(g) T h e  F und  sh a ll de te rm ine  th e  
ch a ra c te r of and th e  necessity fo r Its 
obligations an d  expenditu res, and th e  
m a n n e r in w hich th ey  sh a ll be In­
curred , allowed, an d  paid. T h e  B oard 
of T rustees sh a ll estab lish  an  annual 
budget, sub jec t to th e  approval of th e  
S ecre tary .

(h )  A ll costs an d  expenses reason­
ably necessary to  th e  adm in is tra tion  
of th e  Fund, Including costs and ex ­
penses Incident to th e  te rm ina tion , 
se ttlem en t, o r p ay m en t of claim s, a rc  
p roperly  chargeab le  as expenses and  
payable out of fees o r o th e r  incom e o f 
th e  Fund .
[42 FR 31789, June 23. 1977. ns amended at 
43 FR 27841, June 27, 19781

S 29.5 Officers and employees.
(a) T h e  A d m in istra to r is th e  C hief 

E xecutive O fficer of th e  F und  and is 
responsible for carry ing  ou t all execu­
tive and  adm in is tra tion  functions as 
au thorized  by th e  B oard  of T rustees 
in accordance w ith  th e  A ct including 
th e  receip t nnd verification of fees col­
lected from  O wners of oil p u rsu an t to 
§ 29.6(a), th e  investm en t o f Fund  
assets in  securities according to  guide­
lines approved by th e  B oard of T ru s t­
ees and Lhc S ecre tary , and th e  uls- 
bu rsem en t of such  assets in paym en t 
of expenses and  approved claims.

(b) T h e  Fund  m ay em ploy such  
o th e r persons as m ay be necessary to 
carry  o u t its functions.

§ 29.6 Financing, ncnunting, and nudit.
(a)(1) T he O p era to r o f th e  pipeline 

shall collect a  fee o f  five cen ts  per 
barre l from  th e  O w ner of th e  oil a t 
th e  tim e it  is loaded on a  vessel a t  th e  
term inal facilities o f th e  pipeline.

§ 2 9 .6
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S uch  fees shall be transferred  fo r th ­
w ith to th e  Fund for receip t and veri­
fication by th i' A dm inistra to r. Collec­
tion of lees shall cense n l th e  end of 
th e  m onth  follnwlm: th e  m onth  in 
w hich $100,00(1,000 hns been accum u­
lated  in th e  F und from any source. 
C ollection of fees sh a ll be resum ed 
wllCM th e  accum ulation  fnlls below 
$100,000,000. T he  A dm inistrato r shall 
notify  th e  pipeline carriers by th e  fif­
tee n th  of th e  m o n th  w hether fees are  
lo be collected during  th e  following 
m onth .

(12) T h e  value of th e  F und sh a ll be 
th e  cu rren t m ark e t value of th e  F und 
on th e  day a th e  end of each mo iLh 
or o th e r agreed upon accounting  
period, w hen th e  value is to be d e te r­
mined.

<b) Costs of adm in is tra tion  shall be 
pnid from  th e  m oney received by th e  
Fund, nnd nil sum s n o t needed for a d ­
m in is tra tion  and th e  sa tisfac tion  of 
claim s sh a ll be Invested In accordance 
w ith  §29.11. T hu  in te res t on and  th e  
proceeds from  th e  sale  of any obliga­
tions held in th e  F und  shall be cred ­
ited to and  form  a  p a r t  of th e  Fund, 
Incom e from such securities shall be 
added to  th e  principal of th e  Fund  if 
no t used for costs of adm in is tra tion  or 
se ttlem en t of claims.

(c; At th e  end of each m onth , or 
o th e r  agreed upon accounting period, 
th e  O pera to r of th e  pipeline sh a ll p ro ­
vide th e  Fund  w ith a  s ta tem en t of th e  
respective volumes o f crude oil tra n s ­
ported by th e  O pera to r of th e  pipeline 
and delivered to  vessels, th e  am ount of 
fees charged and collected, and the  
O wners from  whom  such  fees were col­
lected. T h e  A dm inistrato r shall p ro ­
vide a copy of th e  s ta te m e n t to the  
O wners, and  to  th e  S ta te  of Alaska.

(d) T h e  F und shall undertake  an 
an n u al accounting,

(e) T h e  Fund  shall be audited  a n n u ­
ally by the  C om ptro ller G eneral, in co­
o rd ination  w ith tho  A dm in istra to r and 
th e  Secretary . A uthorized rep resen ta ­
tives of th e  C om ptro ller G enera l and 
th e  S ecre tary  sh a ll have com plete 
access, fo r purposes of th e  au d it or 
otherw ise, to all books, accounts, fi­
nancial records, reports , files, and all 
o th e r papers, th ings, o r p roperty  be­
longing to  or in use by th e  Fund  and 
they  shall be afforded  full facilities

fo r verifying am ong o th e r things, 
transac tions w ith th e  balances on se ­
curities he ld  by depositories, fiscal 
agents, and custodians. A repo rt of 
each  au d it m ade by th e  C om ptroller 
G eneral S hall be subm itted  lo th e  
Congress.
H 2! 1.7 llU|Hi.Hilion of strict liability.

(a) N otw ithstanding tiie  provisions 
of any o th e r  law, w here a vessel is en­
gaged In an y  segm ent o f tran sp o rta ­
tion betw een th e  term inal facilities of 
th e  pipeline and po rts  u n d er th e  Juris­
diction of tire U nited S ta les , and is 
carry ing  oil which has been tran sp o rt­
ed th ro u g h  th e  Trans-A laska Pipeline 
System , tin: ow ner and o p era to r of the 
vessel (Jointly and severally), and Lhc 
F und  estab lished  by section 204(c) of 
th e  act, shall be stric tly  liable w ithout 
regard  to fau lt In accordance w ith th a t 
section fo r all dam ages, Including 
clean-up costs, susta ined  by any 
person or en tity , public o r private, in­
cluding residen ts of C anada, as a 
re su lt o f any  discharge of oil from 
such vessel. S trict liability  under this 
section  sh a ll cease w hen th e  oil has 
first been b roug h t ashore  a t a  port 
under th e  ju risd iction  oi th e  United 
S ta tes.

(b) S tr ic t liability sh a ll no t be im­
posed u n d e r th is p a r t  if th e  owner or 
opera to r of th e  vessel, o r th e  Fund, 
can  prove th a t  th e  dam ages were 
caused by an  act of war o r by the  neg­
ligence of th e  U nited S ta te s  o r other 
governm ental agency. S tr ic t liability 
shall n o t be im posed u n d er th e  act 
w ith  respect to th e  claim of a damngco 
p a rty  if th e  owner o r o p era to r of the 
vessel, o r th e  Fund, can prove th a t the 
dam age was caused by th e  negligence 
of such dam aged party .

(c) S tr ic t liability for all claims aris­
ing o u t of any  one inc iden t shall not 
exceed 5100,000,000. T h e  owner and 
o p era to r o f th e  vessel sh a ll be jointly 
and severally  liable fo r the first 
$14,000,000 o f such  claim s th a t  are al­
lowed. T he  Fund  shall be liable for the 
balance of th e  claim s th a t  a re  allowed 
up to $100,000,000. I f  th ee  to tal claims 
allowed exceed $100,000,000, they 
shall be reduced proportionately . The 
unpaid portion  of any claim  may be as­
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sorted  and  adjud icated  under o th e r a p ­
plicable Federal or S ta te  law.

(d)(1) Each ow ner o r opera to r of a  
vessel shall ob tain  from  th e  Federal 
M aritim e O m unixsbn  a  "C ertificate  of 
Financial R esponsibility (Alaska P ipe­
line)" dem onstra ting  com pliance w ith 
the  provisions of .iCCtlon .’t l l t p )  of th e  
Federal W ater Pollu tion  C ontrol Act, 
ns am ended (83 U.S.C, 1321(p)>, and 
regulations prom ulgated  p u rsu an t to 
such ac t (40 CFR P a r t  543). N otw ith­
standing  Inconsistent language In such 
act. financial responsibility  in th e  
am ount of $14,000,000 for all such ves­
sels m ust be established.

(2) T h e  certificate obtained in ac­
cordance w ith th is  subsection shall be 
carried on board th e  vessel, nnd a copy 
shall be filed w ith  th e  Fund, No oil 
may be loaded on any vessel w hich has 
n o t been issued a valid certifica te  
which Is still in effect a t  the  tim e of 
loading,
S 20.K Notification a ml advert isi-mcnl.

(a) T h e  person In charge of a vessel, 
as soon as h e  lias knowledge of an  inci­
dent In w hich th e  vessel is Involved, 
shall Im m ediately no tify  th e  F und of 
the Incident using th e  fa s tes t available 
m ethod of com m unication. N otifica­
tion u n d er th is section is in addition to 
any notification  required  of th e  owner 
or o p era to r of the  vessel under section 
311 (b)(5) of the  F ederal W ater P o llu ­
tion C ontrol Act A m endm ents of 1972 
and th e  r e g i i s  of th e  U.S. Coast 
G uard p ro r m b r .  .d p u rsu an t to such 
Act (33 C FR  153.203).

(b) W hen th e  F u n d  receives in form a­
tion p u rsu an t to parag rap h  (a) of th is 
section or otherw ise of an  incident, 
the Fund  shall, w here possible, desig­
nate th e  source or sources of oil pollu­
tion and shall im m ediately notify  the  
owner an d  opera to r of such  source 
designation. In m aking th e  designa­
tion, th e  F und m ay ask th e  assistance 
and cooperatiop. of th e  U.S. Coast 
Guard.

(c)(1) In all cases w here th e re  is any 
likelihood of dam ages from  an inci­
dent, th e  F und shall advertise th e  des­
ignation, If such designation has been 
made, th e  procedures by which claims 
may be presented, and th e  inform a­
tion w hich m ust be included in such 
claims,
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(2) T he  Fund  shall estab lish , sub jec t 
to th e  approval of th e  S ecre tary , uni 
to iin  procedures ami form s for adver­
tisem ent u n d er th is reel Ion.

(d) A dvertisem ent under th is  section 
shall commence, no la te r th a n  fifteen  
clays from  th e  date  of th e  designation 
under p a rag rap h  (l>) of th is  section, 
and in any event no la te r th a n  tw enty 
days from  th e  date  th e  Fund  learns ol 
the  incident. T he  advertisem ent shall 
continue lo r a  period o t n o t less th an  
th ir ty  days.
I-12 P i t :»17110. .tune 22. 1077. us ninciided at 
43 Fit 27841. June 27. 10711)

It 20.0 Claims, Hetllemenl and adjudica­
tion.

(a)(1) Claim s in accordance w ith th is  
section may be subm itted  by any dam ­
aged party , h is  duly au tho rized  agent, 
or his successor in Interest.

(2) Claims subm itted  in accordance 
w ith tills section  m ust con ta in  th e  fol­
lowing Inform ation:

(1) A detailed  sta tem en t of th e  c ir­
cum stances, if known, by which th e  
claim ed loss occurred.

(ii) A detailed  listing of dam ages in ­
curred, categorized according to th e  
type of dam age involved (§ 29.1(d)), 
nnd Including a m onetary  claim for 
eacli type o f dam age listed.

(iit) W here docum entation , w here 
available, of all m onetary  claims as­
serted .

(b)(1) All claim s arising o u t of an In­
cident shall be initially  p resen ted  to 
th e  Fund.

(2) W here designation under 
§ 29.8(b)(1) h as  been accom plished and 
w here th e  ow ner or opera to r does no t 
deny th e  designation, th e  F u n d  shall 
tran sm it all re la ted  claim s to  th e  
owner or opera tor. T he  F und shall 
tran sm it such claim s w ith in  5 days 
a fte r th e ir receip t by th e  F und .

(3) W here th e  Fund  is unable to des 
ignatc th e  source or sources of dis­
charge under § 2S.CJb), all related  
claim s shall be processed and  ad jud i­
cated by th e  Fund.

(c) In  th e  case of a  claim transm itted  
under p a rag rap h  (b)(2) of th is  section 
no t subm itted  to a rb itra tio n  under 
parag raph  (h ) o f th is  section, and in 
which:

§ 2 9 .9
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U'» T h e  owner, o p e ra to r o r gtm rnth 
lo r lo whom th e  claim  Is p resen ted  
denies all liability for th e  claim, for 
any reason, or

(2) T ho claim  Is no t se ttled  by any 
person by paym ent to th e  cla im an t 
w ithin n inety  days of th e  d ate  upon 
which th e  claim  was p resen ted  to th e  
owner or opera to r or upon which a d ­
vertising was com m enced, w hichever Is 
later, th e  c la im an t m ay e lect to com ­
mence nn action In cou rt against th e  
owner or opera to r o r to  p resen t th e  
claim to th e  Fund, th a t  election to  be 
Irrevocable and exclusive.

<d) In th e  cose of a  claim  tran sm it­
ted in accordance w ith  p a rag rap h
(b)(2) of th is  section, any person In­
tending to pay or se ttle  any such  claim 
shall no tify  th e  F und of such  in te n ­
tion, and of all term s of th e  in tended  
se ttlem en t, at least tw enty  days b i 'o r e  
such paym ent or se ttlem en t is m ade 
final. W henever th e  F und objects, fo r 
any reason, to th e  in tended  paym ent 
or se ttlem en t, it m ay request m odifica­
tion of such paym ent o r se ttlem en t, or 
it may seek app ro p ria te  relief in F ed ­
eral D istrict C ourt in o rder to h a lt or 
modify such paym ent o r se ttlem en t.

(e) In th e  case of a claim tran sm itted  
in accordance w ith p a rag rap h  (b)(2) of 
th is section, w here full and adequate  
com pensation is unavailable, e ith e r  be­
cause th e  claim exceeds th e  
S14.Q00.00G lim it of liability, or be­
cause the  owner, opera to r, o r g u aran ­
tor Is financially  incapable of m eeting 
his obligations in full, a claim  for th e  
am ount not com pensated m ay be p re ­
sented to th e  Fund.

(f) W here any  p a rt of th e  firs t 
$14,000,000 of claim s arising  from  an 
incident Is paid by th e  F und , for any 
reason, th e  ow ner and o p era to r of th e  
vessel involved shall be liable to th e  
Fund for such am ount paid in accord­
ance w ith section 204(c)(3) of th e  Act. 
T he Fund shali com m ence an  action in 
court or pursue any o th e r  reasonable 
means to recover such am o u n t from 
the  owner, opera to r, and guaran to r. 
W here th e  owner, o p era to r and  guar­
an to r all deny liability  fo r a  claim 
w ithout any reasonable basis fo r doing 
so, the F und m ay request th a t  the  
Fedora' M nrltim e Comm ission revoke 
th e  applicable C ertificate  of F inancial 
Responsibility and  p ro h ib it th e  guar­

an to r from  providing evidence of fi­
nancial responsib ility  In th o  fu tu re .

(g) Tin* Fund  may se ttle  o r com pro­
mise any claim  presentcd  tp  It for ad­
jud ication  in accordance witli p a ra ­
graphs (b)(3) and (c) of th is  section, 
provided Lliat all claim s n o t subm itted  
lo a rb itra tio n  under parag rap h  <h) of 
th is  section  sh a ll be se ttled  and  pnid 
w ith in  120 days of th e  d a te  upon 
which th e  c la 'm  was so presen ted  to 
th e  Fund, o r upon w hch advertising 
was com m enced, w hichever Is la ter.

(ii) A d ispu ted  clnlm m ay be subm it­
ted  to binding a rb itra tio n , if th e  par­
ties to I lie d ispu te  so agree, under 
term s and  procedures agreed to by the 
parties. T h e  F und  shall he afforded  nn 
opportun ity  to p artic ipate  as a party 
In th e  a rb itra tio n , nnd If it does so It 
shall be bound by th e  resu lts of th e  ar­
b itra tion .

(i) No claim  m ay be p resen ted , nor 
any  action be com m enced, fo r dam ­
ages recoverable under tills p a r t unless 
th a t  claim  Is p resen ted  to or tlin t 
action is com m enced ngalnst, the 
ow ner, opera to r, or g u aran to r, or 
against th e  F und , as to th e ir  respec­
tive liabilities, w ith in  th re e  years from 
th e  date  o f discovery of th e  damngcs 
caused by an  incident, o r w ith in  six 
years of Ihe d a te  of th e  inc ident caus­
ing th e  dam ages, w hichever is earlier.

( j) ( l)  T h e  B oard of T rustees, by a 
m ajo rity  vote, shall deckle to allow or 
deny claim s or se ttlem en ts  p resented  
to  th e  F und  in accordance w ith  tills 
section. In  its discretion th e  Board 
m ay delegate th e  a u th o rity  to se ttle  
classes of claim s to  Lhc A dm inistrator.

(2X1) W here a cialin is p resen ted  to 
th e  F und by or on behalf of any 
person having a close business, person­
al o r governm ental association with 
any m em ber of th e  Board of T rustees, 
such as to c rea te  a  conflict of in terest 
or th e  appearance  of such conflic t of 
in te re s t on th e  p a r t of sucli m em ber of 
th e  B oaid  of T rustees, th e  m em ber in­
volved shall excuse him self o r herself 
from  any consideration  of such  claim.

(ii) W here a claim presen ted  to  the 
Fund  has previously been p resen ted  to 
an  ow ner o r o p era to r p u rsu a n t to 
§ 29.9(b)(2), and  such  ow ner o r opera­
to r h as  a close business, personal or 
governm ental association w ith  any 
m em ber of th e  B oard of T rustees,
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such us to  create  a conflict of in terest 
or thu  appearance of a  conflict uf In­
terest on th e  p art of such m em ber of 
the B oard of T rustees, th e  m em ber in ­
volved shall excuse him self or herself 
from any consideration of such  claim.

(k) T h e  Fund, sub jec t to th e  approv­
al of th e  S ecre tary , shall establish  un i­
form procedures and standards for th e  
npprnlsal and se ttlem en t of claim s 
ngnlnsl th e  Fund.

(1) T h e  Fund may use th e  facilities 
and services of private Insurance and 
claim s ad justing  organizations In ad- 
m ln 'stering  th is  p a rt and m ay con trac t 
to pay com pensation for those facili­
ties and services.

(m) Any cln iin r;.t aggrieved by the  
Fund's decision n a claim  under tills  
section m ay n p r .d lh c  decision In th e  
app ro p ria te  Federal D istrict Court.
(42 FR 31709, June 23, 1977, as amended at 
43 FR 27841, .June 27, 1970)
8 29.10 Subrogation.

If th e  Fund pays com pensation to 
any cla im an t, th e  Fund shall be su b ro ­
gated to all righ ts claims and causes of 
acilon w hich th a t c la im an t hns to th e  
ex ten t perm itted  by law.
§29.11 Investment.

(a) T he  monies accum ulated in th e  
Fund shall be pruden tly  invested in 
th e  following types of incom e-produc­
ing obligations having a  h igh  degree of 
reliability  a"- ' ; 'curity , or in such 
o th e r obligati, ns as th e  Secre tary  m ay 
approve:

(1) F ixed income securities issued by 
th e  U nited S ta tes  or any of its agen­
cies, a t th e  same in te re s t ra tes and 
term s available to private investors; 
and

(2) Fixed income securities or obliga­
tions issued by a corporation  or issued 
or guaran teed  by a S ta te  or local gov­
ernm en t or any political subdivision, 
agency or Instrum enta lity  thereof, 
provided such obligations having a 
ra ting  by S tandard  and Poors, or 
Moody, of "A" or be tter, o r an equiva­
len t ra ting , or provided fu r th e r th a t 
th e  security  o r obligation is of th e  
sam e p rio rity  as a n o th e r security or 
obligation of th e  sam e issuer which 
has been ra ted  "A” or be tter, and p ro ­
vided th a t  th e  portfolio has an overall 
rating  of "AA". Provided, however,

T h a t no securities or obligations of 
Lite perm ittees o r th e ir a ffilia tes or of 
any investm ent advisor o r custodian  lo 
th e  Fund, o r th e ir a lfilin te s mny be 
purchased  o r held  by Lite Fund.

(3) T im e certifica tes of deposit and 
com m ercial paper provided th a t the 
com m ercial paper lias a  ra ting  of 
e ith e r A 1 or P I or botli.

(b) No m ore th a n  two p ercen t of th e  
to ta l principal am ount ou tstand ing  of 
fixed incom e obligations of a  single 
Issuer m ay be held by th e  F u n d  a l any 
one time, P rovided, how ever. T h a t  litis 
restric tion  shall no t apply to obliga­
tions of th e  U nited S ta te s  o r any of Its 
agencies.
(42 FR 31789, June 23. 1977, as amended at 
•13 FR 33721. Aug. 1. 197P.

8 29.12 Burrowing.
In  th e  event th e  Fund is unable to 

satisfy  a claim  determ ined to be ju s ti­
fied, or Is in need of m oney w ith  which 
to In itiate th e  opera tion  of th e  Fund, 
th e  Fund  m ay borrow th e  money 
needed from  any com m ercial credit 
source a t th e  lowest available ra te  of 
in terest. If th e  am oun t to  be borrowed 
is $500,000 or less, the  A dm inistrato r 
may arrange  to pledge th e  cred it of 
th e  Fund  p u rsu an t to a reso lu tion  of 
th e  Board of T rustees. If th e  proposed 
borrow ing exceeds $500,000, th e  Ad­
m in is tra to r shall, prior to Issuance of a 
no te or o th e r  security  pledging the  
crcdt of th e  Fund, secure th e  approval 
of the  S ecre tary . No m oney m ay bo 
borrowed from  any of th e  P erm ittees 
or th e ir affilia tes.
8 29.13 Termination.

Upon te rm in a tio n  of opera tions of 
th e  pipeline, th e  full disposition of all 
claims, and th e  exp iration  of tim e for 
the  filing of claim s against th e  Fund, 
all assets rem aining in th e  Fund  sha!’ 
be placed in a tem porary  tru s t fund 
account w ith in  th e  S ta te  of Alaska. 
T h e  term s of th e  tru s t a rran g em en t 
shall be determ ined  by th e  Secretary . 
D uring th e  n e x t succeeding session of 
Congress, th e  S ecre tary  sh a ll request 
th a t  Congress provide for final disposi­
tion of th e  F und . If C ongress a t any 
tim e estab lishes a  com prehensive oil 
pollution liab ilily  fund w hich super­
sedes or repeals th e  Fund, th e  Fund
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assets and any ponding claims shall be 
disposed of as Congress or th e  Secre­
ta ry  shall direct.

F im to ium . N ote : For the Table of Public 
I .and Orders formerly appearing In this 
volume, see the Appendix to tlt-e 43 CFR 
Chapter II.

PART 32—GRANTS TO STATES FOR 
ESTABLISHING YOUNG ADULT
CONSERVATION CORPS (YACC) 

' PROGRAM
Sec.
32.1 Introduction.
32.2 Definitions.
32.3 Program purpose nnd objectives.
32.4 Program operation requirements.
32.5 Administrative requirements.
32.0 Request for grant.
32.7 Application format, instructions, and 

guidelines.
32.0 Program reporting requirements.
32.9 Consideration and criteria for award­

ing grants.
Au t h o r it y : Pub. L. 95-93. see. 000. 91 

Slat. G30(29 U.S.C. 801).
S ource : 43 FR 12206, Mar. 23, 1970, unless 

otherwise noted.
1)32.1 Introduction.

(a) T he  Y oung A dult C onservation 
Corps (YACC) Is au thorized  by T itle  I 
of th e  Y outh  Em ploym ent and D em ­
onstration  P ro jects Act of 1977 (Pub.L. 
95-93). w hich am ends th e  C om prehen­
sive Em ploym ent and T rain ing  A ct 
(CETA) of 1973 by adding a new T itle  
VIII.

(b) T he  Young A dult C onservation 
Corps (YACC) is a year-round em ploy­
m ent program  for young m en and 
women aged 1G th ro u g h  23 Inclusive. 
F inancial assistance is available 
th ro u g h  grants-in-aid for em ploym ent 
and work lo be perform ed on projects 
affecting both Federal and non-Fcder- 
til public lands and w aters o r projects 
lim ited to non-Federal public lands 
and waters. YACC g ran ts  do no t re ­
quire m atching.

(c) T he YACC g ra n t program  is 
jo in tly  m anaged by th e  Sccretaric.s of 
the  In te rio r and A griculture under an 
interagency agreem en t w ith  th e  Secre­
tary  of Labor.

(d) T h irty  percen t of th e  sum s ap ­
propriated lo carry  ou t th e  YACC pro ­
gram for any fiscal y ear will be avail­
able for g ran ts during  such year.

G ran t funds will be allocated  on th e  
basis of th e  to ta l you th  population 
w ithin each S la te . S ta te  YACC p ro ­
gram s m ust consist of bo th  Residential 
and nonreslden tial projects. At least 
25 percen t of th e  S ta te  YACC p ro ­
gram  m ust be residential by Sep tem ­
ber 30. 1978.

§32.2 Definitions.
T h e  term s used in these  regulations 

a re  defined as follows:
(a) Act. T he  C om prehensive Em ploy­

m ent and  T ra in ing  A ct of 1973, as 
am ended.

(b) YACC. Y oung A dult Conserva­
tion Corps.

(c) Secretaries. T he  S ecre taries of 
th e  In te rio r and A griculture or the ir 
designated representatives. T he YACC 
program  is m anaged w ith in  In te rio r by 
th e  Office of Y outh P rogram s, and 
w ith in  A griculture, by th e  F orest Serv­
ice.

(d) Sta te . Any of the  several S ta tes 
of th e  U nited S tates, D istric t of Co­
lum bia, Com m onw ealth of Puerto  
Rico, Virgin Islands, G uam , American 
Sam oa, and  T h e  T ru s t T errito ries of 
th e  Pacific Islands and th e  N orthern  
M arianas.

(e) Rcfugec/paro lce . An alien who is 
adm itted  in to  th e  U nited S ta te s  under 
th e  Im m igration  and N ationality  Act, 
and who is legally au thorized  to take 
pe rm an en t em ploym ent in th e  U nited 
S ta tes.

(f) Enrollee. An individual enrolled 
in th e  YACC g ran t program .

(g) G rant. Funding furn ished  by the 
Secretaries to a S ta te  p u rsu an t to  the 
Act in o rder to carry  o u t th e  YACC 
program ,

(h) G rantee. Any S ta te  recipient of a 
g ran t for th e  operation of a YACC 
program  affecting  both Federal and 
non-Federal public lands and waters, 
or p ro jects lim ited to non-Federal 
public lands and w aters ns designated 
by th e  G overnor in each S ta te .

(i) Subgranlec . Any u n it o f general 
local governm ent or any public agency 
o r organization or any private  non­
p ro fit agency or organ ization  which 
has been in existence a t  least 2 years 
which has successfully applied  to a 
S ta te  for funds to opera te  a  YACC 
pro ject affecting bo th  F ederal and
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non-Fe .oral public lands and w aters 
w ith in  th a t  S ta te  or p rojects lim ited 
to non-Federal public lands and 
w aters.

(J) C ontractor. Any public agency or 
organ ization , or any private non-profit 
agency or organ ization  w hich has been 
in existence for a t least 2 years and Is 
un d er contracL witli th e  g ran tee  or 
sub-gran tee for th e  conduct of a 
YACC pro ject affecting  bo th  Federal 
and non-Federal public lands or 
w aters, or p ro jects lim ited to non-Fed- 
eral public lands and  waters.

(k) S ta te  g ra n t program . T he  YACC 
program  consisting of one or more 
pro jec ts operated  by a S ta te  w ith  F ed ­
eral Funding.

(1) Project. A YACC residential cam p 
opera tion  or nonresldential project:

(1) R e sid e n tia l cam p. A YACC facili­
ty estab lished  and m ain tained  to p ro ­
vide 7 days-pcr-wcck, 24 hours-per-day 
residen tia l su p p o rt services for enroll- 
ees.

(2) N o n rc sid cn tia l project. A desig­
nated  a rea  from  w hich daily work ac­
tiv ities are assigned and to /fro m  
w hich nonreslden tia l enrollecs com ­
m u te  daily.

(m ) In  c o n su lta tio n  w ith . Advance 
discussion shall occur on th e  m a tte r  
under consideration.

(n) N on-F ederal p u b lic  la n d s a n d  
w aters. Any lands or w aters w ithin  th e  
te rrito ria l lim its of a  S ta te  owned 
e ith e r  in fee sim ple by a  S la te  or p o lit­
ical subdivision th e reo f or over w hich 
a S ta te  o r political subdivision th e reo f 
has, as determ ined by th e  Secre taries, 
suffic ien t long-term  jurlsid lctlon  so 
th a t im provem ents m ade as th e  resu lt 
of a  g ra n t will accrue prim arily  to th e  
benefit of tbe  public as a whole. F ed ­
erally owned public lands and w aters 
adm inistered  by a S ta te  or political 
subdivision the reo f under agreem ents 
w ith a D ep artm en t or Agency of th e  
Federal G overnm ent are  eligible under 
such defin ition  if th e  Secretaries de­
term ine th a t  th e  S ta te  or political su b ­
division th e reo f is en titled  or is likely 
to re ta in  adm inistra tive responsibility 
for an ex tended  period of tim e su ffi­
cient to ju s tify  trea tm en t as non-Fed­
eral public lands or w aters.

(o) T o ta l yo u th  p o p u la tio n . N um ber 
of you th  in a S ta te  ages 16 th ro u g h  23,

O ffice  of  Ihe  Secre ta ry  o f  Ihe Interior

consisten t w ith th e  most cu rren t 
B ureau of Census estim ate.

(p) Labor. U.S. D epartm en t of 
Labor.

(q) In terio r. U.S. D epartm en t of th e  
In terio r.

(r) Forest Service. Agency w ithin th e  
U.S. D epart merit of A griculture.

fi 32.3 Program purpose und objectives.
I t  Is th e  purpose of th e  Young Adult 

C onservation C orps to provide em ploy­
m ent and o th e r benefits to youths of 
both  sexes from  all social, economic 
and racial classifications who would 
n o t otherw ise be cu rren tly  productive­
ly em ployed. T h e  y o u ths will be em ­
ployed for a  period of service during 
w hich they  engage in useful conserva­
tion work w hich would otherw ise be 
accom plished If adequate  funding 
were m ade available.

§ 32.1 Program operation requirements.
(a) T h e  S ta te  agencies cooperating 

w ith  In te rio r and F orest Service 
having n a tu ra l resource m anagem ent 
responsibilities should be involved in 
th e  p lann ing  and im plem entation  of 
th e  program .

(b) G ran tees shall be responsible for 
th e  m anagem ent of each Corps cam p 
and project, final selection of cnroll- 
ccs, determ ination  of enrollee work as­
signm ents, train ing , discipline and te r ­
m ination , and cam p opera tions in ac­
cordance w ith  th is p a r t and  guidelines 
issued by In te rio r and F o res t Service.

(1) G ran tees shall assu re  th a t YACC 
program  activities will not resu lt in 
th e  displacem ent of em ployed w orkers 
(including partia l d isplacem ent suck  
as reduction  in th e  hours of non-over­
tim e work or wages or em ploym ent 
benefits), o r im pair existing  contracts 
for services, or resu lt in th e  su b s titu ­
tion of YACC funds for o th e r  funds in 
connection w ith work th a t  would o th ­
erwise be perform ed, or su b stitu te  Jobs 
assisted under YACC for existing Fed­
erally-assisted jobs, or resu lt in Ihe 
h iring  of any  youth  w hen any o th e r 
person is on layoff from  th e  same or 
any substan tia lly  equivalent job.

(2) G ran tees shall assure th a t the  
activities in w hich th e  YACC enrollees 
are em ployed will resu lt in an increase 
in em ploym ent opportun ities over

§ 3 2 .4
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Location of Marmot Island 
Northern Sea Lion Rookeries

Beach 1

Beach 2 

Beach 3

Beach 4

Beach 5 

Beach 6

Beach 7

LEGEND

Beach t. Males only
Beach 2. All ages, both sexes, few 

pups, not currently used 
(1987 pupping season)

Beach 3. Major pupping beach 
(Not used In 1989)

Beach 4. Major pupping beach
Beach 5. All ages and both sexes, 

not currently used

Beach 6. Same as 5
Beach 7. Major pupping beach
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STATE OF ALASKA 
OFFICE OF THE GOVERNOR

BILL ANALYSIS
CEPA R TM EN T OCYOJON S ILL  N U M B E R SPO N SO R

Fish and Game Habitat SB 545 Resources
> c * r  m u  o f  m .

Marmot Island Critical Habitat Area
D EPAR TM EN T  POSITION

Support with Amendments
__________ j  ./ / ?  y

^  Frank Rue, Director

£ d L
C O M V m S JO N E R ’:

S U M M A R Y

ATV RE

o t h e r  a g e n c i e s  a f f e c t e d  « r  n a

Department of Natural Resources
Cr IS T m JE N T  QAOLIFfS) A F F C C T tO  ST  SILL

Kodiak Island Residents, 
Wildlife Enthusiasts, 
Commercial Fisherman

o r g a n i z a t i o n a l  > ' AO FT  F O R  W L L O R G AN IZA T IO N A L  OPPOSITION  TO S ILL

FIS C A L  I liR A C T : □  N O N E 13 FIS C A L  NOTE ATTACH ED

The purpose of the bill is to establish the Marmot Island Critical Habitat Area 
and provide for an effective date.

a n a l y s is  OF BILL/PROGRAM EFFECTS

The bill achieves the following:

1. Establishes the Marmot Island Critical Habitat Area for the purpose of 
protection and enhancement of fish and wildlife habitat and" populations, 
especially marine mammals, and seabirds.

2. Directs the Commissioner of Fish and Game to report biennially on the status 
of Stellar sea lions and the Marmot Island rookery.

3. Closes the area to mineral entry until the Steller sea lion population is 
removed from the threatened, endangered, and depleted species status under
16 USC 1531-1543.

4. Repeals the critical habitat area July 1, 2005.

AM EN D M E N T S  PR O PO SED

The Department of Fish and Game supports the bill with the following 
amendments. ‘
(See attached)

01.001 IV*. 1 JM»
H U M  ATTACH  A  M F  A JU T E  S H O T  70*  A O O m O S U A  COM M  P E T S  O C  A J U L Y M .



Attachment to Bill Analysis for SB 545
Amendments Proposed
Amend AS 16.20.630(a) as follows:

(a) The following land and water is designated as the Marmot
Island Critical Habitat Area:

(1) Township 22 South, Range 15 West Seward Meridian 
Section 19
Sections 30-31

(2) Township 22 South, Range 16 West, Seward Meridian
[SECTION 36: El/2 El/2 SE1/4 , El/2 Wl/2 El/2 SE1/4]
Section 36: SE/4 . El/2 El/2 SW1/4

(3) Township 23 South, Range 15 West, Seward Meridian
Sections 6-7
Section 18

(4) Township 23 South, Range 16 West, Seward Meridian
[SECTION 1: El/2 El/2 , El/2 Wl/2 El/2]

Section 1: El/2 . El/2 El/2 Wl/2 
Section 12: El/2 El/2 , El/2 Wl/2 El/2 
Section 13
Section 14: El/2 El/2 El/2 NE1/4 , El/2 El/2 El/2 Nl/2 
S E 1 / 4 , S I / 2 SE1/4 
[SECTION 23]

Sections 22-24

(5) The State tideland, [AND] submerged land and water for a 
distance of one and one-half miles from the mean high 
tide line of the shoreline found on state land that is 
described in (1), (3), and (4) of this subsection; the
boundary lines of the water described in this paragraph
include the water of the state on the eastern shores of
Marmot Island between lines extending

(.‘i) one and one-half miles from the shoreline on a line 
extended northward from the boundary between 
Section 24, Township 22 South, Range 16 West, 
Seward Meridian and Section 19, Township 22 South, 
Range 15 West, Seward Meridian; and

(B) one and one-half miles from the shoreline on a line 
extended [SOUTHWARD] w estward from the boundary 
between Sections 15 and 22 AND 23, Township 23 
South, Range 16 West, Seward Meridian.

These changes are necessary to correct an error in the legal 
description (Section 7, Township 23 South, Range 15 West, Seward 
Meridian, and Section 24, Township 23 South, Range 16 West, Seward 
Meridian, were inadvertantly o m i t t e d ) ; to include important sea



lion haulouts on the southern tip of the island; and to include a 
critical access point along the boundary of the critical habitat 
a r e a .

Amend AS 16.20.630(c) as follows;

(c) The commissioner shall report biennially to the legislature on 
the status of the Steller sea lions and the Marmot Island 
rookeries. The land and water described in (a) of this 
section is closed to mineral entry under AS 
38.05.185-38.05.275 [UNTIL THE STELLER SEA LION POPULATION IS 
REMOVED FROM THREATENED, ENDANGERED, AND DEPLETED S P E C IE S  
STATUS UNDER 16 U.S.C. 1531-1543].

Proper protection and management of the Steller sea lions and their 
rookeries requires the closing of Marmot Island Critical Habitat 
Area to mineral entry to prevent surface disturbance and 
displacement of animals. These closures are essential for not only 
the recovery of Steller sea lion populations but for their long 
term maintenance and protection as well.

Omit Sec, 2. AS 16.20.630, [AS ENACTED IN SEC. 1 OF THIS ACT, 
IS REPEALED JULY 1, 2005].

Proper protection and management of the Steller sea lions and their 
rookeries requires critical habitat area status for not only the 
recovery of Steller sea lion populations but for their long term 
maintenance and protection as well.


