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perm itted  the  free use o f  his facili­
ties o r  laud :>y th e  public generally 
o r  hy a p articu lar class o f  the p u b ­
lic, such as Little Leaguers o r  Boy 
Scouts; perm ittin g  free use by 
classes o f  individuals was not suffi* 
cienl, held  the  court. T h e  court 
sta ted  (hat the  defendant was no t 
im m unized by the  statu te  since it 
was not m eant to apply to the  
friendly neigh bo r who perm itted  
his friends and  neighbors to use 
his swim ming pool w ithout charge. 
A pparently  the  boy and  < ;r  
neighbors had previously used  th e  
pool with the  d efen d an t's  consen t. 
H ow ever, finding the defend an t 
free o f  negligence, which was a p ­
paren tly  the  s tan d ard  for liability in 
the  absence o f  sta tu to ry  p ro tection , 
the  cou rt affirm ed a  sum m ary ju d g ­
m ent for the  defendant.

In an action to recover fo r in ju ­
ries suffered by th e  plaintifr w hen 
he dived headfirst into 3 feet o f  
w ater in the  d efen d an t’s quarry  
pond , the cou rt, in H ughes v 
Q uarvc & A nderson , Co. (1983, 
M inn) 338 NW 2d 422, affirm ing a 
ju d g m en t for the  plaintiff, held  tha t 
the  sta te  recreational use sta tu te , 
construed  as a whole, did not p ro ­
tect the  defend an t. T h e  cou rt d e ­
clared  that the  sta tu te  had no  a p ­
plication since the  defendant d id  
no t offer the q uarry  pond  for p u b ­
lic use and, indeed , claim ed that it 
had  d iscouraged the  public from  
using  the  p on d  as a public facility. 
T h e  court p o in ted  ou t tha t the  
com pany had called  for police aid 
to evict trespassers on num erous 
occasions, a lthou gh  it had  erected  
no  fence to keep people  ou t.

In  two b ro th e rs ' action to  re ­
cover for in juries suffered when 
the  autom obile  in which they w ere

" f o u r - w h e e l in g "  o n  p r o p e r ty  
ow ned by the defendan ts over­
tu rn ed , the court, in W atters v 
Huckbcc M eats Co. (1984, M inn 
App) 354 NW 2d 848, constiu ing  
the  sta te  recreational u se  sta tu te  as 
a whole, held  that the  sta tu te  d id  
no t apply because the  defendants 
did n o t directly o r  indirectly invite 
o r  p erm it peop le  to  use  the  p ro p ­
erty for recreational purposes. 
"F our-w heeling" consisted  o f  olf- 
road  driving on an unpaved su r­
face. T h e  site con tained  excavation 
ho les and  large d irt hills resu lting  
from  the m ining o f  gravel on the 
p ro perty  by one o f  the  defendants. 
T h e  court stressed that there  was 
no  evidence that the  defendants 
offered the  laud fo r public  use, and 
observed  that the  d efendan ts a r­
g ued  tha t the  b ro th e rs  had been  
trespassers. Affirming in part and  
reversing  in part sum m ary ju d g ­
m ents for the  defendan ts, the  court 
held  that the trial cou rt had  e rred  
in basing sum m ary ju d g m en t on 
the  sta tu te , a lthough  it had not 
e rre d  in basing sum m ary ju d g m en t 
on  the com m on law.

In an action to recover for in ju­
ries suffered by the  p laintiff when 
she dived into w ater 3 feet deep  
from  a p ie r a long  the  p roperty  
ow ned by the defendan t lan d ­
ow ner, the  court, in Le Foidevin v 
W ilson (1983) 111 W is 2d 116, 
330 NW 2d 555, 47 ALR4th 247, 
reversing  the  dism issal o f  the  ac­
tion, held  that the  sta te  rec re ­
ational use sta tu te , construed  as a 
whole, d id  not apply to  the  land­
ow ner, who had  no t opened  his 
land  to the  "p ub lic  generally” o r 
given perm ission to on e  o r m ore 
m em bers o f  th e  “ pub lic” to  use 
the  land for recreational purposes. 
T h e  landow ner and  six o th e r p ro p ­

31 2

47 ALR4th L ia b il it y  L im it a t io n — L a n d  U s e  § 13[a]
17 ALKItli 262

erty  ow ners allegedly jo in tly  ow ned 
the  60-foot p ier, which was on  a 
lake w hose ow nersh ip  the  cou rt did 
no t disclose. T h e  p laintiff was a 
social guest o f  th e  landow ner's  
son . T h e  court dec la red  that g ran t­
ing the  p ro tection  afforded by the 
s ta tu te  to a lando w n er who invited 
a friend o f  the  family as a guest to 
join the  family in w ater sports did 
not foster the  p u rp o se  o f  the  s ta t­
ute , which was to c rc o u ra g e  lan d ­
ow ners to  m ake lan d  and  w ater 
areas available to  the  public for 
recreational use. A cknow ledging 
the  difficulty o f  draw ing  a b righ t 
line betw een a lan dow ner who 
g ran ts  perm ission to  the  public to 
use his p rop erty  fo r recreational 
pu rpo ses and  was thereby  p ro ­
tec ted  by the  s ta tu te , and  a lan d ­
ow ner who invited a  person  to use 
the  prem ises for recrea tional p u r­
poses and  was no t p ro tec ted  by the  
sta tu te , the  cou rt s ta ted  that the  
s ta tu te  should be strictly  construed  
so as to accom plish its legislative 
p u rpo se . T h e  cou rt sta ted  tha t the  
leg isla ture  had  n o t in tend ed  to 
work a w holesale change in the  
en tire  law relating  to the  obliga­
tions o f  all landow ners to all e n ­
tran ts  on  the land.

Sec C hristians v H om estake E n­
terprises, Ltd. (1980, App) 97 W is 
2d  638, 294 N W 2d 534, revd on  
o th e r g rounds 101 W is 2d 25, 303 
N W 2d 608,43 an action  in which a 
15-year-old boy so u g h t to  recover 
from  the ow ner o f  the  land on 
which two o f  the  bo y ’s friends had  
trespassed  and  from  which the 
friends had  taken b lasting  caps, the  
subseq uen t exp losion  o f  which se­

riously in ju red  the  boy, w herein 
the court, in affirming a jud g m en t 
for the  boy, held that the  ow ner 
was not p ro tec ted  by the  state  rec­
reational use sta tu te  because  it had  
never o p en ed  its p ro p erty  for rec­
reational use. T h e  explosion  oc­
curred  while the th ree  w ere playing 
on land o th e r than the  ow ner's. 
O bserv ing  that the p ro perty  was 
posted  to forbid such use, the  
court dec lared  that the  s ta tu te  a p ­
plied only to landow ners who had 
o pened  the ir land  to the  public. 
T h e  court apparen tly  con strued  the  
s ta tu te  as a whole.

§ 13. — O th e r  issues

[a] S ta tu te  ap p licab le
Explicitly o r apparen tly  c o n s tru ­

ing the  sta te  recreational use s ta t­
ute as a whole, and  considering  
issues o th e r  than the  d eg ree  o f  
public access perm itted  on  p ro p ­
erty that was ow ned o r  occupied  bv 
one o r  m ore  o f  the  defendan ts, 
and  on  which an e n tra n t d ied  o r  
was in ju red , the courts in the  fol­
low ing cases, involving actions to  
recover fo r the injury o r  dea th , 
held  tha t the  p rop erty  was o f  a 
type to which the s ta tu te  applied .

See S tephens v U nited  States 
(1979, CD 111) 472 F  S upp  998  
(applying Illinois law), § 13[b], a 
sw im m er’s action to  reco v er u n d e r 
the Federal T o r t  C laim s Act from  
the  U nited  S tates fo r in ju ries su f­
fered w hen he  dived in to  a lake at 
a s ta te  park  and  app aren tly  h it his 
head on  a tree  stum p, in which the  
cou rt re jec ted  the  sw im m er's c o n ­
ten tion  tha t the Illinois recrea tional

43. Although stating without further Court reversed the judgm ent on other 
elaboration that the state recreational grounds and remanded the case for a
use statute did not apply, the Supreme new trial.
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use sta tu te  provided p ro tection  
only to  persons who o pened  al­
ready existing facilities to the  p u b ­
lic, and  d id  n o t apply to  owners 
who negligently  designed and  con­
structed  lands specifically fo r recre­
ational use. T h e  U nited States, 
which leased the  state  parkland to 
the state, had  overseen the  con­
struction  o f  the  park. C onstru ing  
the sta tu te  as a whole, the  court 
declared that no th ing  in the  statu te  
supported  the  suggested  in te rp re ­
tation, and it was no t the  province 
o f the  covrt to engraft exceptions 
that the  legislature had  om itted . 
However, on  o th er g rounds, the 
court ren d ered  ju d g m en t for the 
swim mer on  the  issue o f  liability.

In  a fa ther’s and his d au g h te r’s 
action to recover for injuries suf­
fered ey the d augh ter when she 
was toboggan ing  down a hill in a 
city pa "k, the  court, in Syrowik v 
D etroit (19b2) 119 r i c h  App 343, 
326 NW 2d 507, a lhrm ing a ju d g ­
m ent for the city, held  that the  
state  recreational use sta tu te , con­
strued  as a whole, applied  to p ro p ­
erty located in urban  areas as well 
as to rural property . T h e  statu te  
provided tha t no  cause o f  action 
arose for injuries to any person  
who was on  the lands o f  ano ther, 
for a recreational p u rp o se  and  
w ithout paying consideration , u n ­
less the  injuries were caused  by the  
gross negligence o r willful and  
w anton conduct o f  the ow ner, ten ­
ant, o r  lessee o f the land. Poin ting  
out that the  sta tu te  by its term s 
applied to fishing, hun ting , trap ­
ping, cam ping, hiking, sightseeing, 
o r o th e r “ sim ilar" o u td o o r recre­
ational use, the  plaintifT argued  
that these activities w ere typically 
enjoyed in ru ral se ttings. T h e  court 
replied, how ever, that the  sta tu te

d id  n o t explicitly distinguish b e­
tw een urban  and rural areas. T h e  
im position  o f  such a distinction, 
the  cou rt stressed , would requ ire  
the  draw ing o f  an arbitrary  divid­
ing  line betw een what was u rban  
and  what was rural. Such an im po­
sition , the court continued, would 
do  violence to b o th  the w ording  o f 
th e  sta tu te  and  the  in ten t o f  the 
leg isla ture . T h e  court held  the  city 
p ro tec ted  by the  statu te .

S tating  that the  state  recreational 
use sta tu te , construed  as a whole, 
was in tended  to p ro tect landow n­
ers from  liability only when it 
w ould be unreasonable  to  expect 
the  landh o ld er to  m aintain supervi­
sion  over the p roperty  in question , 
and  that the  key was the  size and 
n a tu re  o f the p roperty , the  court, 
in Krevics v Ayars (1976) 141 NJ 
S u p e r 511, 358 A2d 844, con ­
c luded  that an undeveloped, 11- 
acre  tract o f  w oodland, on  which 
the  defendan t ow ner had  allegedly 
allow ed and  m aintained a m o to r­
bike trail, was o f  the size qualifying 
th e  ow ner for p ro tection  u n d er the 
s ta te  recreational use sta tu te . T h e  
m oto rb ike  o p e ra to r sought to re ­
cover for injuries suffered when he 
struck  a cable s tre tched  across the 
trial. H owever, hold ing  the  lan d ­
ow ner's  conduct possibly u n p ro ­
tec ted  by the statu te , the  court 
d en ied  his m otion  for sum m ary 
ju d g m en t.

See Rivera v Philadelphia T h e o ­
logical Sem inary o f  St. C harles 
B orrom eo, Inc. (1984) 326 Pa Su­
p e r  509, 474 A 2d 605, § 13[b], a 
m o th e r’s action to recover from  a 
sem inary, a church, and a p riest for 
th e  drow ning o f  her son while 
sw im m ing in an indoor swim m ing 
poo l ow ned by the sem inary, in
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which the court, apparen tly  con­
stru ing  the  sta le  recreational use 
sta tu te  as a whole, held  that the 
application o f  the s ta tu te  was not 
lim ited to rural lands, but ex­
tended  to u rban  lands as well. T h e  
sem inary was in a large city. O b ­
serving that a p rio r sta le  recre­
ational use sta tu te  had been  lim ­
ited to agricultural lands o r w ood­
lands, and  that the p resen t statu te , 
which repealed  the earlier statu te , 
ex tended  to "land , roads, water, 
w atercourses, private ways, and 
buildings, structures and  m achin­
ery o r equ ipm ent when a ttached  to 
the  realty ,” the court declared  that 
if  the legislature had desired  to 
restrict the applicability o f  the s ta t­
u te  to land in rural and  sem irural 
areas, it was reasonable  to assum e 
that it would have e ith er retained  
the  “agricultural land o r w ood­
lands" language o f  the fo rm er stat­
u te  o r inserted  sim ilar lim iting lan­
guage in the  new statu te . T h e re  
was no th in g  unreasonable, the 
court said, about applying the  lim­
ited liability o f  the sta tu te  in a 
uniform  m an ner to land, w hether 
urban, suburban , o r ru ral, that was 
m ade available for recreational use 
w ithout charge.

In two p aren ts ' action to  recover 
for the  death  o f  their d au g h te r in a 
public sw im m ing area o p era ted  by 
the  defendant park and recreation  
district, the court, in M cCarver v 
M anson Park & R ecreation  Dist.
(1979) 92 W ash 2d 370, 597 P2d 
1362, constru ing  the sta te  recre­
ational use sta tu te  as a w hole, held 
that the  sta tu te  applied  to areas 
available exclusively fo r rec re ­
ational purposes, and  was no t lim­
ited  to areas prim arily used  for 
o th e r pu rposes but having inciden­
tal recreational uses. T h e  d augh ter

fell o r  was p ushed  from a diving 
tow er. H old ing  the  sta tu te  applica­
ble to the sw im m ing area and  the 
d istrict p ro tec ted  by the sta tu te , 
the  court affirm ed the  dismissal o f 
the  action.
[b] S ta tu te  n o t ap p licab le

In actions to recover for 2.n e n ­
tra n t’s injury o r dea th  on p roperty  
ow ned o r occupied  by one or m ore 
o f  th e  defendan ts, the  courts in the 
follow ing cases, explicitly o r appar­
ently  con stru in g  the  state  recre­
ational use s ta tu te  as a whole, and 
considering  issues o ther than  the 
d eg ree  o f  public  access perm itted  
on  the  p ro perty  by the defendant, 
held  tha t the  p ro p erty  was not, o r 
m ight no« be, o f  a type to which 
the  s ta tu te  im plied.

In  an action in which a child and 
his m o ther so u g h t to recover, from  
a general co n trac to r and from  the 
lesso r o f  and a lessee  at a shopp ing  
cen te r, for injuries suffered by the 
child while rid in g  his bicycle at a 
construc tion  site  a t the shopp ing  
cen te r, the court, in Paige v N orth  
Oaks P artners (1932, 2d Dist) 134 
C al A pp 3d 860, 184 Cal R p tr 867, 
apparen tly  con stru in g  the sta te  rec­
reational use s ta tu te  as a whole, 
held  tha t the  s ta tu te  did n o t apply 
to any o f  the  defendan ts. T h e  sta t­
u te  p rovided  tha t an ow ner o f  any 
esta te  in real p ro p erty  ow ed no 
duty o f  care to keep  the prem ises 
safe fo r entry  o r  use  by o thers for 
any recreational p u rpo se . O bserv ­
ing  that the p u rp o se  o f  the sta tu te  
was to encou rage  landow ners to 
j*11ow the  g eneral public to use 
the ir land for recreational pu rposes 
by relieving the  ow ners o f  the  to rt 
du ties that m ight o therw ise arise 
from  giving such perm ission, the  
cou rt declared  tha t it was incon-
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ceivable tha t ihe leg isla ture had 
in tended  the  sta tu te  to apply to a 
case such as this one. T h e  court 
i ta te d  that the  legislature could not 
have in tended  to encourage owners 
and bu ild ing  con tractors to  allow 
children  to play on their tem porary 
construction  projects. T h e  court 
observed  tha t the sta tu te  should  be 
given a reasonable  construction  in 
light o f  its purpose. P o in ting  out 
tha t the activities o f  trespassing 
children  w ere usually recreational, 
the  court declared  that it found 
no th ing  in the  legislative history to 
suggest tha t the leg isla ture  in­
tended  to relieve all landow ners o f 
liability to trespassing children. 
T h e  court therefore  reversed  a 
sum m ary ju d g m en t for th e  defen­
dants.

In an action  seeking to  recover 
from  a beachfron t construction  site 
ow ner for injuries suffered when 
the plaintiff fell from  the  ro o f o f  a 
residential build ing  u n d e r  con­
struction  at the site, the  court, in 
Potts v H alsted Financial C orp. 
(1983, 2d Dist) 142 C al App 3d 
727, 191 Cal R p tr 160, reversing a 
sum m ary ju d g m en t for the  owner, 
held  that the  statu te  did no t apply 
to the  construction  site . T h e  stat­
u te  prov ided  that an ow ner o f  any 
esta te  in real p ro perty  owed no 
duty o f  care to keep th e  prem ises 
safe for entry  o f  use by o thers for 
specified recreational purposes. 
A pparently  constru ing  the  statu te  
as a whole, the court declared  that 
application o f the s ta tu te  u n d er the 
circum stances w ould fail to p ro ­
m ote the  legislative in ten t o f  en­
couraging  p rop erly  ow ners to al­
low the general public to recreate 
free o f  charge on  privately owned 
property . T h e  court observed  that 
landow ners who had begun  to ren t

private dwelling units had already 
w ithdraw n this p o rtion  o f  the ir 
land from  public recreational ac­
cess by m aking it unsuitable  for 
such purposes. It was highly im ­
probab le , the  cou rt continued, that 
the leg islatu re  had  in tended  to e n ­
courage landow ners to allow the  
public access to  places as unsu it­
able fo r recreation  as the rafters o r 
the roofs o f  the ir new hom es o r 
apartm en t units. A g ran t o f  im m u­
nity w ould m erely encourage the 
neg ligen t m aintenance o f  construc­
tion sites, the  cou rt said. T h e  court 
declined  to em brace the  language 
in Los'.rilto v S ou thern  Pacific 
T ran sp . Co. (1977, 1st Dist) 73 Cal 
A pp 3d 737, 140 Cal R p tr 905 
(d isagreed with Potts v H alsted Fi­
nancial C orp . (2d Dist) 142 Cal 
A pp 3d 727, 191 Cal R p tr 160), 
§ 4[a], that the  s ta tu te  applied  to 
p ro p erty  un su itcd  for recreational 
use.

A pparen tly  constru ing  the  C ali­
forn ia  recreational use statu te  as a 
w hole, the  cou rt, in D onaldson v 
U nited  S tates (1981, CA9 Cal) 653 
F2d 414 (applying California law), 
an action  in which a diver sought 
to  recover from  the U nited States 
u n d e r  the  Federal T o rt Claim s Act 
(FTCA) fo r  a b roken  neck suffered 
w hen he dived into a reservo ir in 
C alifornia m aintained in part as a 
recreational area by the  Army 
C orps o f  E ngineers, held  that the 
s ta tu te  did no t apply to the ow ner 
o f  a river reso rt as that expression 
was defined in a section o f  the 
C alifornia hea lth  and safety code. 
T h e  diver had struck e ith er a sub ­
m erged  object o r  the  bo ttom  with 
his head, and  was paralyzed from  
the  neck dow n. T h e  court po in ted  
ou t that the  code provision applied
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to  only a lim ited type o f  recre­
ational a rea—a river re so rt— but 
im posed  on  the  keeper o f  such a 
reso rt du ties far m ore  stringen t 
than  those  im posed by th e  recre­
ational use sta tu te . T h e  cou rt d e ­
clared that constru ing  th e  sta tu te  
no t to  apply  to river reso rts  p e r­
m itted  th e  code prov ision  to con­
tin u e  as a m in o r excep tion  to the  
general ru le  estab lished  in the rec­
reational use statu te . At m ost, the 
court said, this construction  left a 
sm all p un c tu re  in the  b ro ad  shield 
estab lished  in the  recreational use 
sta tu te . T h e  court the refo re  re ­
versed a sum m ary ju d g m e n t fo r 
the  U nited  Stales, which the  trial 
cou rt had  g ran ted  on  th e  ground  
tha t the  recreational u se  sta tu te  
sh ielded  th e  U nited S tates from 
liability, and  rem and ed  th e  case for 
a determ in a tion  w hether the  reser­
voir was a “ river re so rt."

See G ibson v K eith (1985, Del 
Sup) 492 A2d 241, w here the 
court, in ho ld ing  that a statu te  
lim iting the  liability o f  ow ners o f  
p roperty  used  for recreational p u r­
poses was n o t applicable w here the 
ow ner did not give the  users p e r ­
m ission to  use his p ro p erly  (see 
§21  [b]), s ta ted  tha t app lication  o f  
th e  s ta tu te  was lim ited to  th e  recre­
ational u se  o f  essentially undevel­
o p ed  land  and  w ater areas and  was 
therefo re  no t applicable to  urban 
o r  residen tial areas im proved with 
swim m ing pools, tennis courts, and 
the  like.

Affirm ing the denial o f  the d e ­
fen d an t’s m otion fo r sum m ary 

ju d g m en t in an action in which the 
p laintiff sought to recover for 
burns suffered by his 3-year-old 
son  while p laying on  a vacant lot, 
the  court, in S hepard  v W ilson

(1970) 123 G a A pp 74, 179 SE2d 
550, apparen tly  constru ing  the 
sta le  recrea tional use s ta tu te  as a 
w hole, s la ted  tha t th e  s ta tu te  had  
no  app lication  to  the  vacant lot. 
T h e  defendan t ow ned th e  lot, 
which was ad jacen t to  the  p la in tiffs  
res idence  in a residen tia l area. T h e  
son  was b u rn ed  by hot coals left by 
an  em ployee o f  the  defendan t. T h e  
cou rt no ted  that the  s ta tu te  had  as 
its sta led  p u rp o se  the  lim iting o f 
the  liability o f  p erso ns m aking land 
and  areas available to  the  pub lic  
fo r recrea tio nal pu rposes, a n d  the  
co u rt reaso ned  that to  apply  the  
s ta tu te  to  a  vacant lo t in a re s id e n ­
tial area  u n d e r the  facts o f  th e  case 
w ould ex tend  the  s ta tu te ’s cover­
age far beyond  its in tend ed  p u r ­
pose.

In  an action  in which the  p la in tiff 
so u g h t to  recov er fo r in ju ries suf­
fered  while sw im m ing in a poo l at 
a m otel ow ned by the  defendan ts , 
the  court, in Erickson v C en tu ry  
M anagem ent C o. (1980) 154 G a 
A pp 508, 268 SE2d 779 (d isap ­
proved  C edeno  v Lockw ood, Inc., 
250  Ga 799, 301 SE2d 265 , on  
rem an d  166 G a A pp 865, 306 
SE 2d 431), rev ersing  a sum m ary  

ju d g m e n t fo r the  defen dan t, held  
tha t the  sta te  recreational u se  sta t­
u te , app aren tly  co n stru ed  as a 
w hole, d id  n o t apply to a m otel 
sw im m ing poo l. T h e  p la in tiff was 
n o t a cus to m er o f  the  m otel; she 
was a tten d ing  a holiday party  given 
by the  m anagem ent. T h e  p ub lic  
was invited, a n d  th e re  was n o  a d ­
m ission charge. O bserv ing  tha t the  
p u rp o se  o f  th e  s ta tu te  was “ to  e n ­
courage ow ners o f  land  to m ake 
land  and  w ater areas available to 
the  public fo r recreational p u r ­
p o ses ,” the  cou rt declared  th a t the  
term  "land  and  w ater a re a s "  did
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not encom pass a sw im m ing pool. 
T h e  cou rt d id  no t s ta te  w hether 
the  sta tu te  em ployed this ex p res­
sion to  define the  p rop erty  to 
which it applied; the  expression  
clearly had reference  to  larger bo d ­
ies o f  water, such as lakes and  
seashores, the  court con tinued .44 
O bserv ing  that the  recreational 
pu rposes to which the  s ta tu te  ap­
plied included hunting , fishing, 
swim ming, boating , cam ping, pic- 
n iio .ug , hiking, p leasure  driving, 
natu re  study, w ater skiing, and  wa­
te r sports, and  viewing o r enjoying 
historical, archeological, scenic, o r 
scientific sites, the  court declared 
that this language was a fu rth e r 
indication tha t the  sta tu te  was in­
tended  to apply only to relatively 
large tracts o f  land and water, 
since only two o r  th ree  o f  these 
activities could  conceivably be 
done in any o th e r setting.

In a sw im m er’s action to recover 
from the U nited Slates u n d e r the 
Federal T o r t Claim s Act (FTCA) 
for serious injuries sustained  when 
he dived off a a p ie r into a lake in 
a national wildlife refuge in Illinois 
and hit bo ttom , the  court, in M iller 
v U nited States (1979, CA7 111) 597 
F2d 614 (applying Illinois law), 
constru ing  the  Illinois recreational 
use sta tu te  as a whole, held  that 
the sta tu te  d id n o t apply to recre-

44. Disapproving of this rationale, 
the court, in Cedeno v Lockwood, Inc.
(1983) 250 Ga 799, 301 SE2d 265, on 
remand 166 Ga App 865, 306 SE2d 
431, § 14, stated that the application of 
the statute did not hinge on the size of 
the tract involved.

45. T^e nature of the licensing act is
described ir. the district court opinion, 
Miller v United States (1976, ND 111) 
442 F Supp 555 (applying Illinois law).

ational areas, such as the  wildlife 
refuge, that were prim arily m ain­
tained for recreational use. T h e re  
existed  a second Illinois statu te , 
the recreational area licensing act, 
that established com prehensive 
safety and  health regulations for 
areas specifically m aintained for 
recreational use.48 T h e  court d e ­
clared (hat the two statu tes should  
be read  in "pari m ateria ,"  and  (hat 
the recreational use sta tu te  did not 
apply to  areas to which the licens­
ing act did apply.48 Accordingly, 
concluded  the court, the  rec re ­
ational use statu te  applied  to lands 
that w ere used on a "casual basis" 
for recreational purposes. A ppar­
ently sta ting  that the  liability o f  the  
U nited States u n der the F l'C A  was 
the sam e as that o f  a private indi­
vidual, the court held  that the  
U nited S tates was no t entitled  to 
the p ro tec tio n  o f  the recreational 
use act since a private individual 
w ould n o t be. T h e  court affirmed a 
ju d g m e n t, on  the issue o f  liability 
only, for the swimmer.

In  a  sw im m er’s action to recover 
from  th e  U nited States u n d er the  
Federal T o r t  Claims Act (FTCA) 
for in ju ries suffered when he dived 
into  th e  w ater in a lake within a 
nationa l wildlife refuge in Illinois 
and h it a subm erged rock, the  
court, in Davis v U nited S lates

46. In Johnson v Stryker Corp. 
(1979, 1st Dist) 70 111 App 3d 717, 26 
III Dec 931, 388 NE2d 932, § 12[a], 
the court disagreed with the same 
holding reached in the district court 
opinion of the Miller Case. The court 
in the Johnson Case did state, how­
ever, that it agreed that the statute 
applied to those who permitted open 
land to be used recreationally on a 
casual basis.
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(1983, CA7 III) 716 F2d 418  (ap ­
plying Illinois law), constru in g  as a 
whole the  Illinois recreational use 
sta tu te , held  that the  s ta tu te  d id  
no t apply to  recreational areas 
com ing within (he am bit o f  the 
sta te  recreational area licensing 
act. N oting the  sta tem ent, in J o h n ­
son  v S tryker C orp. (1979, 1st 
Dist) 70 III A pp Sd  717. 26 III Dec 
931, 388 N E 2d 932. § 12[aJ, d is­
agreeing  with th e  sam e conclusion  
reached  in M iller v U nited  S tates 
(1979, CA7 III) 597 F2d 614 (ap ­
plying Illinois law), this subsection, 
th e  court s ta led  that this d icta was 
only slight evidence o f  w hat the  
sta le  courts w ould do  if  faced with 
this specific issue. T h e  cou rt con ­
cluded  that the  overrid ing  concern  
o f  the licensing act, insuring u se rs’ 
safety and  hea lth  at recreational 
a reas con tain ir g  facilities fo r over­
n ight stays, w ould be und erm in ed  
if  landow ners subject to  it con tin ­
ued  to enjoy the  to rt im m unity 
prov ided  by th e  recreational use 
statu te . H old ing  the  U nited  S tates 
un p ro tected  by the s ta tu te , the  
co u rt affirm ed a jud g m en t fo r the 
sw im m er on  liability, b u t reversed  
as to  the am oun t o f  dam ages.

W here a sw im m er dived in to  a 
lake in an Illinois state  park  and  
apparen tly  h it h is head  on  a tre e  
stum p, the cou rt, in S tephen s v 
U nited  States (1979, CD III) 472 F 
S u pp  998 (applying Illinois law), 
th e  sw im m er’s action to recover 
from  the  U nited  States u n d e r the  
Federal T o rt Claim s Act, held  tha t 
the  Illinois recreational use s ta tu te  
d id  n o t apply to  the  park. T h e  
U nited States ow ned and  leased  to 
th e  sta te  the  land  on which the 
pa rk  was located, and liability was 
apparently  p red ica ted  on this basis. 
O bserv ing  tha t the  park was m ain­

tained  pnuiarily  for recreational 
use, th e  court held  tha t, construed  
as a whole, the  s ta tu te  d id  not 
apply to  areas that w ere prim arily 
m ain ta ined  fo r recrea tional use. 
T h e  cou rt ren d e red  ju d g m en t fo r 
the  sw im m er on  th e  issue o f  liabil- 
ity.

S ta ting  that s ta tu tes governing  
the  liability o f  p erso ns  ow ning 
p ro p e rly  used  prim arily  for rec re ­
ational pu rp oses was in tended  to  
c on fe r im m unity upon  ow ners o f  
undeveloped , n o n residen tia i ru ral 
o r sem i-rural laud  a reas , the  court 
in K celen  v S tate, D ept, o f  C u ltu re , 
R ecreation  & T o u rism  (1985, La) 
463 So 2d 1287, h eld  that the  
s ta tu te  was n o t app licab le  in an 
action for w rongful d ea th  in c o n ­
nec tion  with a d row n ing  death  in a 
sw im m ing pool in a s ta le  park b e ­
cause a swim ming poo l was no t the 
type o f  instrum entality  found in 
the tru e  o u tdoo rs. W hen the  in ­
strum enta lity , w h e ther in an u rban  
o r  ru ra l locale, is o f  th e  type found 
in so m eo n e ’s backyard, then  the  
s ta tu te  affords no  p ro tec tio n , the  
cou rt declared.

In an  action in w hich a golfer 
sou gh t to recover from  a country  
club fo r injuries suffered  w hen he  
was struck  in the  righ t c "e  by a 
g o lf  ball, and  in which the  go lfe r’s 
wife so u g h t to  recover fo r loss o f  
consortium , the  court, in D anaher 
v P artridg e  C reek C ou n try  C lub
(1982) 116 M ich A pp 305, 323 
NW 2d 376, app  d ism d (Mich) 325 
NW 2d 2, held  that th e  sta te  rec re ­
ational use sta tu te , con s tru ed  as a 
whole, d id  n o t apply to  the  country  
club ’s g o lf  course. T h e  sta tu te  p ro ­
vided th a t a recrea tional u se r in­
ju re d  while on  the  land  o f  a n o th e r 
w ithout paying a valuable consider-
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alion  had  no  cause o f  action 
against a landow ner, tenant, o r  les­
see unless the  u se r’s injuries w ere 
caused by the  d efendan t's  gross 
negligence o r  willful and  w anton 
m isconduct. T h e  cou rt held that 
the s ta tu te  was no t in tended  to 
apply to private lands that w ere 
used fo r o u td o o r recreation  but 
that also constitu ted  com m ercial 
en terp rises. T h e  court stated  that 
the  leg isla tu re  in tended  to  p ro tect 
ho lders o f  private lands w hose 
p rop erty , by its very o u td o o r n a ­
ture, w ould be subject to  rec re ­
ational use by m em bers o f  the  g en ­
eral public who did n o t obtain p e r ­
m ission to  use the  land  from  the  
p r o p e r ty  o w n e rs . T h e  c o u r t  
stressed  tha t the golfer was viewing 
the  prem ises p rio r to  a decision to 
play golf. T h e  court also po in ted  
o u t tha t the  golfer had  no t violated 
any no-trespassing  signs, no r had 
he  e n te re d  an  area tha t was no t 
open  to the  general public. Apply­
ing  general tort principles, th e  
court affirm ed a ju d g m en t for the 
golfer a n d  his wife, a lthough it 
reversed  the  ju d g m en t as to the  
am oun t o f  the  wife’s dam ages.

In  a m o th er’s action to recover 
from  a sem inary, a church, and a 
p riest fo r the  drow ning  o f  h e r  son 
in an in d o o r swim m ing pool ow ned 
by the  sem inary, the  court, in Riv­
era v Philadelphia Theological 
Sem inary o f  St. C harles B orrcm eo, 
Inc. (1984) 326 Pa S u per 509, 474 
A2d 605, constru ing  the  state rec ­

47 . F o r  cases co n s id e rin g  w he th e r an  
e n tra n t h ad  b een  a “ rec rea tio na l u s e r” 
o f  th e  p ro p e r ly  on w hich h e  h ad  b een  
in ju red  o r  killed, o r  w h e th e r h e  h ad  
b een  o n  th a t p ro p e rty  " f o r  th e  p u r ­
po ses o f  o u td o o r  re c re a tio n ,"  see  § 18, 

in fra .
T h e  M odel Act (see  § 2[a]) s ta te s  

th a t "R ec rea tio n a l p u rp o se ’ inc ludes,

reational use statu te  as a whole, 
held  tha t th e  sta tu te  d id  no t apply 
to  public bath ing  places and  swim­
m ing pools . T h e  court observed 
that sw irm r ..^ pools w ere subject 
to  regu la tion  by the sta te  public 
bath ing  law, which authorized  the 
sta te  d ep a rtm en t o f  environm ental 
resources to adop ' regulations in­
suring  th e  health and  safely o f 
those  p erso ns  m aking use o f  public 
bath ing  places and  swimming 
pools. T h e  legislature, the  court 
said, had  apparently  determ ined  
that sw im m ing pools possessed  dis­
tinct characteristics from , and 
g rea te r  po ten tia l fo r harm  than, 
o th e r  recreational facilities. T o  in­
te rp re t th e  recreational use sta tu te  
as apply ing  to swim ming pools and 
thereby  e lim inate  their o p era to rs’ 
need  to  exercise the reasonable 
care acq u ired  by the  bath ing  law, 
the  cou rt stressed , would be  un rea­
sonab le  a n d  absurd  and w ould nu l­
lify for those  who need  it m ost the 
p ro tec tio n  in tended  to b e  provided 
by d ep artm en ta l supervision and 
regu lation . A lthough ho ld ing  the 
d efend an ts  unp ro tected  by the sta t­
ute, th e  court, on the  g round  o f  
e rro n e o u s  ju ry  instructions, none­
theless reversed  a ju d g m en t for the 
m o th er and  rem anded  the  case for 
a new trial.

IV . R ec rea tio n a l activ ities
c o m p re h e n d e d  by s ta tu te 47

§ 14. " R e c re a tio n a l p u rp o se s " 43 
In  ac tions to recover fo r an in-

b u t is n o t lim ited  to , any o f  th e  follow ­
ing , o r  an y  com b ina tion  th e reo f: h u n t­
ing , fish ing , sw im m ing, b o a tin g , cam p ­
ing , p icn ick ing , h ik ing , p le a su re  d riv ­
ing , n a tu re  s tudy , watr r skiing , w in ter 
sp o rts , a n d  view ing o r  en joy ing  h is to r i­
cal, a rch aeo log ica l, scenic, o r  scientific 

s ite s ."
F o r cases  d iscussing  w h e th e r an en-
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ju ry  to  o r  the death  o f  an en tran t 
on  p roperty  owned o r  occupied by 
the  defendan t, the  courts in the  
following cases, focusing on the  
term  "recrea tio nal p u rp o se"  o r 
"recreational p u rp o ses ,”  that a d ­
m ittedly o r  apparently  defined the 
en tire  rang e  o f  activities to which 
the sta le  recreational use sta tu te  
applied , ra th e r than on  any com po­
nent o f  the  statu tory  definition o f  
these term s, explicitly o r appar­
ently held  that the  activity (hat the 
en tran t had been engaged  in at the 
tim e o f  his injury o r dea th  cam e 
within this term .

In an action in which a child and 
his m o th er sought to recover, from 
a general con trac to r a n d  from  the  
lessor o f  and  a lessee at a shopping  
center, fo r injuries suffered by the 
child while playing a t a construc­
tion site at the sh opp ing  center, 
the  court, in Paige v N orth  Oaks 
Partners (1982, 2d Dist) 134 Cal 
App 3d 860, 184 Cal R p tr 867, 
sta led  th a t the ch ild ’s pu rp o se  at 
the tim e o f  his injury had  u n do ub t­
edly been  recreational, within the 
m eaning o f  the sta te  recreational 
use sta tu te , which provided that an 
ow ner o f  any esta te  in real p ro p ­
erly ow ed no duty o f  care  to keep 
the prem ises safe for en try  o r use 
by o thers for any "recreational 
p u rp o se .” T h e  child, then  age 10, 
and som e o f  his friends ro d e  to the 
construction  area on  the ir bicycles 
on a Sunday m orn ing  and played a

tra n i bad  b een  eng aged  in a re c re ­
a tiona l activity , w ithin th e  m ean ing  o f  
th e  te rm  " re c re a tio n a l u se r ,”  o . a sim i­
la r ex p re ss io n , defin ing  th e  e n tra n ts  to  
w hom  ti e  rec rea tio na l u se  s ta tu te  a p ­
p lied , se e  § 18.

48 . F o r a case  h o ld ing  th a t p lay ing

bicycle chasing  gam e th e re  called 
"sto p  tha t p ig eo n ."  T h e  gam e in ­
volved a ttem p tin g  to tag  each 
o th e r while rid ing , and  in so  do ing  
they ju m p e d  over an open  trench  
on  their bicycles. T h e  child  suf­
fered in juries w hen, while chasing 
his friends th e  third  tim e aroun d , 
h e  cam e in a t the  w rong ang le  to 
the  trench  and  fell in. H ow ever, 
ho ld ing  on  o th e r  g ro und s tha t the  
statu te  was n o t applicable to  the  
defendants, th e  court reversed  a 
sum m ary ju d g m e n t in th e ir  favor.

In a m o th e r’s action to  recover 
fo r the a lleged  w rongful d ea th  o f  
h e r m inor son , who d row ned  while 
a ttend ing  a church  Sunday school 
picnic at a lake reso rt, the  cou rt, in 
B ourn v H errin g  (1969) 225  G a 
67, 166 SE2d 89, confo rm ed  to 
119 Ga A pp 226, 166 SE2d 607, 
la ter app 225 Ga 653, 171 SE2d 
124, tra n s f  to  121 Ga A pp 373, 
173 SE2d 716, app  dism d 400 US 
922, 27 L E d 2d  183, 91 S C t 192, 
apparen tly  held  that the  so n  had 
been  eng ag ing  in a "rec rea tio n a l 
p u rp o se ,"  to which the  sta te  rec re ­
ational use s ta tu te  app lied , when 
he  d row ned. T h e  sta tu te  p rov ided  
tha t “ recrea tional p u rp o se ” in­
cluded, bu t was n o t lim ited  to, 
hun ting , fishing, sw im m ing, boat­
ing, cam ping, picnicking, hiking, 
p leasure driv ing , n a tu re  study, wa­
te r  skiing, and  w ater sp o rts , and  
viewing o r  enjoying historical, ar-

g o lf  d id  n o t c o m e  w ith in  th e  e x p re s ­

sion  " re c re a tio n a l p u rp o se s "  in a re c ­

rea tio na l u se  s ta tu te  app ly ing  to  e n u ­

m era ted  re c re a tio n a l activ ities " o r  re c ­
re a tio n a l p u rp o s e s ,"  see  Q u e se n b c rry  v 

M ilw aukee C ou n ty  (1982) 106 W is 2d 
685 . 317 N W 2d 468 , § 17.
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cheological, scenic, o r  scientific 
sites. T h e  court simply sta ted  that 
the  picnic and  lake area at which 
the  drow ning  occurred  cam e within 
the  definition o f  recreational p u r­
pose. O n  o th e r  g rounds the court 
in effect den ied  sum m ary ju d g m en t 
m otions subm itted  by all defen ­
dants, nam ely, the  church, the  su­
p erin ten d en t o f  the Sunday school, 
the  corpo ra tion  that had  m ade the 
picnic g rounds and lake resort 
available, and  the  co rp o ra tio n ’s 
general m anager.

In an action, by a m otorcyclist’s 
esta te  and  heirs, to  recover fo r his 
death , which resu lted  from  injuries 
incurred  when he fell in to  a ravine 
on the  defend an t m ining com pa­
ny's p roperty  while m otorcycling, 
the  court, in Jo h n so n  v Sunshine 
M ining C o. (1984) 106 Id a h o  866, 
684 P2d 268, held  tha t m otorcy­
cling cam e within the definition o f 
“ recreational p u rp o ses ,"  to which 
the  state  recreational use sta tu te  
applied, T h e  s ta tu te  s ta ted  that 
“ Recreational P u rposes’ includes, 
but is no t lim ited to, any o f  the 
following o r any com bination 
thereof: H un ting , fishing, swim­
ming, boating , cam ping . . . p lea­
sure driving . . . . ’’ T h e  court 
stated  th a t m otorcycling fo r p lea­
su re  was sufficiently sim ilar to the 
activities listed to be included. T he  
court stressed  that the  “ including, 
bu t n o t lim ited to "  language m ade 
it d e a r  that the  list o f  enum erated  
activities was no t in tend ed  by the 
legislature to  be  exhaustive. T h e  
court po in ted  o u t tha t th e  uncon- 
tradictcd affidavit o f the  m otorcy­
clist’s com panion  sta ted  that the 
two had been  “ p leasure  rid ing  our 
cycles for recreational purposes 
only . . . ."  H old ing  the  m ining 
com pany p ro tected  by the  statu te ,

the  co u rt affirmed a sum m ary ju d g ­
m ent in its favor.

In  a n  action by two paren ts to 
recover from  the  U nited States u n ­
d er th e  Federal T o r t  Claim s Act 
for th e  death  o f  the ir d au g h te r 
while o n  a school field trip  to  a 
national wildlife refuge within 
M ontana, the  court, in  F isher v 
U nited States (1982, DC Mont) 
534 F  S upp  514 (applying M ontana 
law), held  that the  U nited States 
was p ro tec ted  by the  M ontana rec­
rea tional use s ta tu te  since the 
d a u g h te r  had  b een  on  the  land  fo r 
“ recrea tional p u rp o ses ,"  to  which 
the  s ta tu te  applied . T h e  children  
w ere having lunch inside a m ain te­
nance barn  on  refuge property , at 
the  advice o f  the  federal agency 
that o p e ra te d  the  refuge, and  the  
d a u g h te r  was killed when a blade 
from  a snow plow  on  which som e o f  
the  ch ild ren  w ere playing fell on  
her. D eclining to em brace  the  p a r­
e n ts’ con ten tio n  that the  trip  was 
educational ra th e r than rec re ­
ational, the  cou rt p o in ted  o u t tha t 
a t th e  tim e o f  the  accident the  
d a u g h te r  had  been  do in g  the 
th ings lhat w ere don e  on  a chil­
d re n ’s picnic, a lthough  the activi­
ties sched u led  to  occur la te r  w ere 
educational in the  m inds o f  the  
school au thorities. T h e  bu rden  on  
a landow ner, the  court declared , 
sho u ld  no t be  increased  because a 
v isito r com bined recreational u se  
with som e study o r  work. T h e  
co u rt g ran ted  the  governm en t’s 
m otion  for sum m ary jud g m en t.

In a fa ther's  action to recover fo r 
in ju ries suffered by his 2 -14-year- 
o ld  d a u g h te r  w hen she  fell from  a 
slippery  slide in a park ow ned and 
o p e ra te d  by the  defend an t city, the  
court, in W atson v O m aha (1981)
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209 N eb  835, 312 NW 2d 256, held  
that the d au g h te r 's  using the  slide 
cam e within th e  definition o f  " re c ­
reational p u rp o ses ,"  to  which the 
sta le  recreational use act applied. 
T h e  d aug h ter had  been playing on 
th e  s i r w i t h  a  g roup  o f  family 
m em bers and  friends, and  had  
fallen from  the  ladder o f  the  slide 
w hen she was trying to d ism ount. 
T h e  cou rt observed  lhat th e  s ta tu te  
sta ted  that the  term  “ recreational 
p u rp o ses"  included, but was no t 
lim ited to, hun ting , fishing, swim­
m ing, boating , cam ping, picnick­
ing, hiking, p leasure driving, n a ­
tu re  study, w ater skiing, w inter 
sp o rts , o r  o therw ise using  land for 
pu rp oses o f  the  user. T h e  court 
sta ted  that, a lthough  slippery slide 
activities w ere n o t one o f  th e  e n u ­
m erated  activities, the definition 
was b road  enough  to include the 
norm al activities afforded by public 
parks. H old ing  the city p ro tec ted  
by the  sta tu te , the  court reversed  a 

ju d g m e n t fo r the  father and  d is­
m issed the  case.

H ow ever, in an action in which a 
husband  and wife sought to  re ­
cover, from  the  ow ner o f  a bu ild ­
ing  and  an  ad jacen t stairway, for 
injuries suffered when the  wife fell 
on  the  stairway, the  court, in Ce- 
d en o  v Lorkw ood, Inc. (1983) 250 
G a 799, 301 SE2d 265, on  rem and 
166 Ga App 865, 306 SE2d 431, 
held  that the  sta te  recreational use 
s ta tu te  did not apply since the  wife 
had  not been  o n  the stairway for 
“ recreational p u rp o ses ,” to  which 
the  sta tu te  applied . T h e  wife was 
in ju red  while in a fenccd-off area 
o f  the  city that was apparen tly  a 
com m ercial en terta in m en t zone. 
T h e  court stated  that the p ro p erty  
ow ners within the  zone, including 
the  defendant and  their tenan ts,

m ade their p ro perty  available to 
the  public for en terta in m en t p u r­
poses in anticipation  that visitors 
would purchase the  food, m erch an ­
dise, and  services available. T h e  
court d id  not ind icate  w hether the 
sta tu te  defined the  term  “ rec re ­
ational p u rp o ses ."  T h e  co u rt ex­
pressly declined to ad o p t the  ra tio ­
nale o f  Erickson v C entury  M an­
agem ent Co. (1980) 154 G a  A pp 
508, 268 SE2d 779, § 13[bj, that 
the  s ta tu te  app lied  only to large 
tracts o f  land o r  w ater. T h e  im po r­
tant criterion , stressed  the  court, 
was the  purpose  fo r which th e  p u b ­
lic was perm itted  on  th e  p roperty . 
I f  the  public was invited to fu rth e r 
a business in te rest o f  the  ow ner, 
the  cou rt said, then  the  s ta tu te  did 
no t shield the ow ner from  liability 
even though  the  pub lic  received 
som e recreation  as a side  benefit.
§ 15. " S p o r t  a n d  re c re a tio n a l ac­

tiv itie s"
In actions to  recover for a n  in ­

ju ry  suffered by an e n tra n t on  laud , 
o r  in a body o f  w ater ad jo in ing  
land, ow ned o r occupied  by the 
defendan t, the  courts in the  follow ­
ing  cases held  tha t th e  e n tran t, a t 
the  tim e o f  his injury, had  been  
engaged in “ sport and  recrea tional 
activ ities" o r  “activity,”  to  which 
the  sta te  recreational use s ta tu te  
applied.

In  a m otorb ike  o p e ra to r ’s action  
to recover from  a lan dow n er for 
injuries suffered when he struck  a 
cable tha t was stre tch ed  across a 
m otorbike trail on the  lan d o w n er’s 
p roperty , the  court, in Krevics v 
Ayars (1976) 141 N J S u p e r 511, 
358 A2d 844, stated  tha t the  rec re ­
ational activity o f  m o to rb ik ing  fell 
within the  requ irem en t o f  a " sp o rt 
and recreational activity ," to  which
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the state recreational use statute 
applied. However, on the ground 
that (he landowner’s allegedly hav­
ing erected or permitted the erec­
tion of the cable might cause him 
to he unprotected by the statute, 
(he court denied his motion for 
summary judgment.

In an action in which a jeep 
operator and one of his passengers 
'ought to recover from a city for 
injuries suffered when the jeep 
struck a steel cable strung along 
wooden posts on a 35-acre tract of 
land leased by the city for use in 
part as a police practice pistol 
range, the court, in Laubcr v Nar- 
but (1981) 178 NJ Super 591, 429 
A2d 1074, ccrtif den 89 NJ 390, 
446 A2d 127, held lhat the plain­
tiffs had been engaged in “sport 
and recreational activities," to 
which the state recreational use 
statute applied. Stating that there 
was no evidence to the contrary, 
the trial judge had concluded that 
the plaintifTs had simply been out 
for a ride in the rural countryside, 
since the tract was wholly unim­
proved except for the range. How­
ever, the appellate court, although 
apparently agreeing that taking 
such a drive would not be a recre­
ational activity, held that the plain­
tiffs had in fact been engaged in 
the recreational activity of “four- 
wheeling,” which involved riding 
the jeep up and down hills. The 
court pointed out that (1) people 
used the area surrounding the pis­
tol range for walking, bicycling, 
motorcycling, and jeep-riding up 
and down the adjacent hills; (2) the 
jeep operator testified that he had 
spoken to the injured passenger 
about “four-wheeling” through the 
woods, and that it had been evi­
dence to him from tire tracks that

the hills on the tract were being 
utilized for “four-wheeling," and 
by motorcycles and dunebuggies;
(3) the jeep was driving across the 
pistol range to go up a hill when 
the accident occurred; and (4) a 
th ird passenger testified (hat 
"That’s what we were out there 
for, to climb the hills." Holding 
the city protected by the statute, 
the court reversed judgments for 
the plaintilfs.

In an action in which the plaintiff 
sought to recover for injuries suf­
fered when he dived ofT a bulkhead 
while fishing in a bay and struck 
bottom, the court, in Orawsky v 
Jersey Cent. Power Sc Light Co. 
(1977, ED Pa) 472 F Supp 881 
(applying New Jersey law), granting 
the defendant utility’s motion for 
summiary judgment, held that the 
plaintifT had been engaged in 
“sport and recreational activities,” 
to which the New Jersey recre­
ational use statute applied. The 
utility owned the property on 
which the bulkhead was located. 
The plaintiff had testified that he 
did not like to eat fish and there­
fore had planned to sell his catch 
to a friend who owned a seafood 
store. The court replied, however, 
that the plaintiff did not contend 
that he was fishing to make money 
or that he was in the business of 
fishing or crabbing. On the con­
trary, the court stressed, when he 
had been asked why he went fish­
ing, the plaintiff had answered, “I 
like to fish.” The court held the 
utility protected by the statute.

However, a husband was not en­
gaged in "sport and recreational 
activities," to which the state recre­
ational use statute applied, when 
he drowned while attempting to
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rescue two boys who had fallen 
through the ice while they were 
ice-skating on a frozen reservoir, 
held the court, in Harrison v Mid­
dlesex Water Co. (1979) 80 NJ 
391, 403 A2d 910, reversing a 
judgment of involuntary dismissal 
for a water company in the wife's 
action to recover from the com­
pany for the husband's death. De­
scribing the husband as having 
been engaged in a life-and-death 
struggle that, sadly, he lost, the 
court declared lhat this activity was 
the very antithesis of sport and 
recreation and assuredly was not 
encompassed by the statute. The 
court said that the statute was re­
quired to be strictly construed, and 
was not to be extended beyond its 
meaning. The court did not de­
scribe whether the husband himself 
was skating at the time of his res­
cue attempt.

See also Lauber v Narbut (1981) 
178 NJ Super 591, 429 A2d 1074, 
certif den 89 NJ 390, 446 A2d 127, 
this section, in which the court 
implied lhat if the plaintiffs, who 
had been riding in a jeep, had 
simply been out for a ride in the 
rural countryside, rather than 
"four-wheeling,” they would not 
have been engaged in “sport and 
recreational activities,” to which 
the state recreational use statute 
applied.
§ 16. Particular specified recre­

ational activities
[a] Statute applicable

In actions to recover for an en­
trant’s injury or death on property 
admittedly or apparently owned or 
occupied by the defendant, the 
courts in the following cases held 
that, at the time of the entrant’s

injury or death, he had been en­
gaged in, or it was supportable that 
lie had been engaged in, a particu­
lar recreational activity to which 
the state recreational ..se statute 
specified it applied.

A negligence count in the com­
plaint of the plaintiff, who broke 
liis neck diving from a railroad 
trestle into a shallow stream below 
and became quadriplegic, against 
the defendant railroad was dis­
missed, in Lostritlo v Southern Pa­
cific Transp. Co. (1977, 1st Dist) 
73 Cal App 3d 737, 140 Cal Rptr 
905 (disagreed with on other 
grounds Potts v Halsted Financial 
Corp. (2d Dist) 142 Cal App 3d 
727, 191 Cal Rptr 160), the court 
holding that the state recreational 
use statute immunized the railroad 
from liability for negligence. The 
statute provided that an owner of 
any estate in real property had no 
duty of care to keep the premises 
safe for entry or use by others for 
“water sports" and other specified 
recreational activities, nor to give 
any warning of hazardous condi­
tions. The court concluded that 
diving was a “water sport.”

In an action in which a motorcy­
clist sought to recover from an 
earth removal company for injuries 
suffered when he drove off a 
"blind shear end" of a mound of 
stockpiled dirt accumulated by the 
company on bnd on which it was 
excavating ponding basins, the 
court, in O’Shea v Claude C. 
Wood Co. (1979, 3d Dist) 97 Cal 
App 3d 903, 159 Cal Rptr 125, 
stated that the state recreational 
use statute applied to motorcycle 
drivers. In observing that the stat­
ute defined “recreational purpose” 
as including “riding, including ani­
mal riding, snowmobiling, and all
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other types of vehicular liding,” 
the court apparently construed the 
latter quoted expression as encom­
passing motorcycle riding. How­
ever, on other grounds the court 
reversed a summary judgment for 
the company.

In an action seeking to recover 
for injuries sufTered when the 
plaintiff fell ofr a cliff, which was 
allegedly owned by the defendant 
state, during a fight, the court, in 
Ulakley v State (1980, 1st Dist) 108 
Cal App 3d 971, 1G7 Cal Rptr I 
(disagreed with on other grounds 
Nelsen v Gridlcy 3d Dist) 113 Cal 
App 3d 87, 169 Cal Rptr 757) and 
(disagreed with on other grounds 
Young v State of Californr (4th 
Dist) 129 Cal App 3d 559, lb! Cal 
Rptr 160, hear gr by sup ct, transf, 
later op, withdrawn) and (disap­
proved on other grounds Delta 
Farms Reclamation Dist. v Superior 
Court, 33 Cal 3d 699, 190 Cal 
Rptr 494, 660 P2d 1168), affirming 
a summary judgment for the state, 
held that the plaintiff was engaged 
in “sightseeing," within the mean­
ing of the stale recreational use 
statute, at the .ime of the injury. 
The statute provided that an owner 
of any estate in real property owed 
no duty of care to keep the prem­
ises safe for entry or use by others 
for "sightseeing.” Observing that 
the plaintiff, as well as many of his 
friends, testified that their sole pur­
pose in driving up to the clifT had 
been to look at the view, the court 
stated that these statements were 
wholly uncontradicted and estab­
lished that the plaintiff had been a 
sightseer within the meaning of the 
statute.

In an action in which the plain­
tiff, who was sailing on a lake in a

catamaran with an aluminum mast, 
sought to recover from an electri­
cal utility for injuries suffered when 
the mast contacted (he utility’s 
powerlines overhanging the lake, 
the court, in Pacific Gas & Electric 
Co. v Superior Court (1983, 3d 
Dist) 145 Cal App 3d 253, 193 Cal 
Rptr 336, stated that the plaintiff 
had been engaged in a "water 
sport," within the meaning of the 
state recreational use statute, which 
extended to “water sports." Hold­
ing on other grounds, however, 
that the statute did not immunize 
the utility, which owned the land 
underlying the lake, from liability, 
the court denied the utility a writ 
of mandate ordering the trial court 
to set aside its ruling denying the 
utility's motion for summary judg­
ment.

In Smith v Scrap Disposal Corp. 
(1979, 4th Dist) 96 Cal App 3d 
525, 158 Cal Rptr 134, § 16[b], the 
court apparently held that, if the 
plaintifT had mounted a bulldozer 
on property occupied by tiie defen­
dant for the purpose of joining 
with a friend in riding the bull­
dozer, the plaintifT would have 
been engaging in “vehicular rid­
ing" within the meaning of the 
state recrea’ional use statute. The 
court held that there existed a 
question of fact about the plain­
tiffs intent in entering the prop­
erty.

Drinking a cup of coffee was 
held by the court to be an activity 
to which the Maine recreational 
use statute limiting liability of 
property ov ners for injuries from 
recreational activities on their 
property applied in Schneider v 
United States, Acadia Nat. Park 
(1985, CA1 Mass) 760 F2d 366.
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Recognizing that coffee drinking 
was not within the list of recre­
ational activities found in the stat­
ute, the court nevertheless con­
cluded that the list was illustrative 
only and therefore did not pre­
clude coffee drinking as a recre­
ational activity. Extraordinary 
problems would be created if liabil­
ity were to depend on whether a 
person was having a picnic lunch 
or just a cup of coffee, the court 
declared.

Affirming directed verdict for a 
railroad in an action in which the 
administrator of a Boy Scout lead­
er’s estate sought to recover for his 
death, the court, in Lovell v Chesa­
peake & O. R. Co. (1972, CA6 
Mich) 457 F2d 1009 (applying 
Michigan law), held that the leader 
had been “hiking" on a railroad 
trestle, when he was struck by a 
train, within the meaning of the 
Michigan recreational use statute. 
The statute applied to one on the 
land of another for fishing, hunt­
ing, trapping, camping, "hiking,” 
sightseeing, or other similar out­
door recreational use. The leader 
was with a group of Boy Scouts 
that was marching along the rail­
road trestle, which spanned a road 
and a river, when the train entered 
the trestle, catching the group in 
the middle. The leader succeeded 
in pushing several of the scouts off 
the trestle and was trying to do the 
same with the last one before the 
train struck and killed them both. 
The administrator contended that 
the leader was on the trestle for a 
rescue effort rather than for hiking 
or recreational purposes. The 
r iurt declared, however, that the 
evidence -mdered it impossible for 
a reasonable person to believe that 
the leader’s entrance onto the tres­

tle was caused by the danger to the 
scouts. The court oointcd out tint 
it was undisputed that the leadei 
was struck by the train at the far 
end of the trestle. The court stated 
v :r the leader entered railroad 
properly for the purpose of the 
scouting hike; thus, he became a 
trespasser before he became a 
hero. The court held the railroad 
protected by the statute.

In a consolidated appeal of two 
actions brought to recover for inju­
ries sufTc.-d on state forest land, 
the court, >n Sega v Stale (1983) 
60 NY2d 183, 469 NYS2d 51, 456 
NE2d 1174, affirming a judgment 
for the state in one action and 
reversing a judgment for the claim­
ant in the second action, held that 
both actions came within the state 
recreational use statute where one 
claimant had been "hiking” and 
the other claimant had been engag­
ing in "motorized vehicle opera­
tion for recreational purposes," 
both of which were activities en­
compassed by the statute. One 
claimant was injured when, taking 
a break while hiking with others, 
she sat on a bridge railing and the 
railing gave way. The court de­
clared that, although the claimant 
was not walking when she was in­
jured, the acts of sitting and rest­
ing were sufficiently related to trav­
eling through the woods on foot to 
justify the conclusion lhat she was 
"hiking” when the accident oc­
curred. The second claimant was 
injured when the three-wheeled, 
all-terrain vehicle he was driving 
within the forest hit a %-inch steel 
cable that was stretched across a 
road leading into the forest and 
was intended to prevent entry 
thereto. The court simply stated 
that the statute applied since the
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claimant was on ihc forest property 
to operate a motorized vehicle for 
recreational purposes. The court 
held that the statute barred both 
claimants' actions.

In Seminara v Highland Lake 
Bible Conference, Inc. (1985, 3d 
Dept) 112 App Div 2d 030, 492 
NYS2d 146, the court, construing 
a state statute exempting landown­
ers from liability for accidents sus­
tained by persons using said prop­
erty for recreational purposes, and 
which listed a number of activities 
which were considered to be recre­
ational, held that a landowner 
could not be held liable for injuries 
sustained by a bicyclist while riding 
on the owners’ recreational prop­
erty because bicycling was specifi­
cally listed in the statute as a recre­
ational activity. Only in the in­
stance of motorized vehicle opera­
tion must an independent determi­
nation of whether the activity was 
for recreational purposes be made, 
the court declared.

It was held by the court in 
Strong v Wisconsin Chapter of 
Delta Upsilon (1985, App) 125 Wis 
2d, 107, 370 NW2d 285, that a 
fraternity could not be held liable 
for injuries suffered by a fraternity 
member when he dove ofT a pier 
owned by the fraternity because a 
statute provided that a landowner 
owes no duty to keep his premises 
safe for water sports. “Water 
sports” is a specific term which 
covers a definable group of activi­
ties, the court declared, ruling, 
therefore, that the rule of ejusdem 
generis, under which, where a gen­
eral word follows an enumeration 
of more specific words, the general 
word is limited to objects of the 
same nature as the specific words 
preceding it, need not be applied.
3 9 8

[b] Statute not applicable
The courts in the following 

cases, involving actions to recover 
for an entrant’s injury on property 
admittedly or allegedly occupied or 
controlled by one or more of the 
defendants, held that the entrant 
had not been, or that it had not 
been established that the occupant 
had been, engaged in a particular 
recreational activity, to which the 
slate recreational use statute speci­
fied that it applied, at the time of 
the injury.

In an action against a water dis­
trict and other defendants de­
scribed by the courts only as hav­
ing allegedly been involved in op­
erating, maintaining, controlling, 
inspecting, repairing, funding, 
owning, or possessing easement 
rights to the portion of a creek 
over which a bridge crossed, 'he 
court, in Gerkin v Santa Clara Val­
ley Water Dist. (1979, 1st Dist) 95 
Cal App 3d 1022, 157 Cal Rptr 
612 (disagreed with on other 
grounds Nelsen v Gridley (3d Dist) 
113 Cal App 3d 87, 169 Cal Rptr 
757) and (disagreed with on other 
grounds Young v State of Califor­
nia (4th Dist) 129 Cal App 3d 559, 
181 Cal Rptr 160, hear gr by sup 
c«, transf, later op, withdrawn) and 
(disapproved on other grounds 
Delta Farms Reclamation Dist. v 
Superior Court, 33 Cal 3d 699, 
190 Cal Rptr 494, 660 P2d 1168) 
reversing a summary judgment for 
the defendants, held that a triable 
issue of fact existed concerning 
whether a minor child, who sought 
to recover for personal injuries 
sustained where she fell from the 
bridge into the dry creek below, 
had been “hiking” at the time of 
the injury, within the meaning of
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the state recreational use statute. 
The child had been walking across 
the bridge either by herself or with 
her bicycle. The child contended 
lhat she and her sister had been 
walking across the two planks con­
stituting the bridge in order to use 
the telephone at a market on the 
other side of the bridge and to buy 
a candybar there. The court 
pointed out that, if "hiking" were 
to be read as including the act of 
walking, it would have been unnec­
essary for the legislature to enu­
merate as covered by the statute 
other types of activities that neces­
sarily involved walking, such as 
camping, rock collecting, and hunt­
ing. The court concluded that, for 
an activity to fall within the term 
“hiking,” the activity was required 
to constitute recreational hiking.

Reversing a summary judgment 
for the defendant scrap-disposal 
corporation, the court, in Smith v 
Scrap Disposal Corp. (1979, 4 th 
Dist) 96 Cal App 3d 525, 158 Cal 
Rptr 134, an action seeking to re­
cover for injuries sustained when 
the plaintifT fell off a bulldozer on 
property occupied by the corpora­
tion, held that a triable issue of 
fact existed whether the plaintiff 
had entered the property for a 
recreational purpose within the 
meaning of the state recreational 
use statute, which applied to, 
among other activities, “fishing” 
and “vehicular riding." The prop­
erly occupied a portion of a marine 
terminal that the plaintiff and two 
friends entered to go fishing. As 
t.ac three were later driving home, 
one of the friends jumped out of 
the car and said that he wanted to 
ride the bulldozer, and the plaintiff 
followed him. With r ?spect to 
whether the plaintiff hai been en­

gaged in “vehicular riding," the 
court held that there was a ques­
tion of fact whether the plaintiff 
entered the corporation’s properly 
for the sole purpose of discourag­
ing his friend from mounting the 
bulldozer, or whether he joined the 
friend in riding the bulldozer. The 
court apparently believed that, in 
the first situation, the plaintiff 
woidd not have been engaged in 
“vehicular riding." The court also 
declared that the plaintiff’s main 
purpose for the day having been to 
go fishing did not mean that he 
had been "fishing” at the time of 
his injury, since it was his purpose 
for entering the corporation’s 
property that controlled.

The court in Smith v Southern 
Pacific Transp. Co. (1985, La App 
4th Cir) 467 So 2d 70, held that a 
truckdriver who was involved in an 
accident on a street which ran 
through a city park was not en­
gaged in recreational activities such 
that a statute limiting the liability 
of landowners who open their 
prop -rty to the public for recre­
ational purposes would be applica­
ble. Although the park itself is set 
aside for recreational purposes, the 
street used by the plaintiff is open 
to the motoring public for pur­
poses other than recreational use, 
the court declared, concluding that 
the statute should not apply where 
people are allowed to use the 
property for other than recre­
ational purposes.
§ 17. "Other" recreational pur­

poses
In actions to recover for an en­

trant’s injury or death on land in 
which the defendant held an inter­
est, the courts in the following
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cases explicitly or apparently held 
or staled lhat, al the time of the 
injury or death, the entrant had 
been engaged in “other" or "simi­
lar" recreational purposes or U3cs, 
wit nin the meaning of a state recre­
ational use statute applying to 
“otner" or "other similar" recre­
ational purposes or uses in addi­
tion to enumerated re la tio n a l 
purposes.

In an action in which the plaintifT 
sought to recover for injuries suf­
fered when, sliding down a 200- 
foot-long spillway on a dam, he 
went ofF the end and fell 20 feet to 
the creekbed below, the court, in 
Russell v Tennessee Valley Author­
ity (1983, ND Ala) 564 F Supp 
1043 (applying Alabama law), 
noted and apparently agreed with 
the plaintiff1!, admission that he was 
using the spillway for recreational 
purposes, within the meaning of 
the Alabama recreational use stat­
ute, which applied to "other recre­
ational purposes" as well as to 
specified recreational purposes. 
Holding that the statute insulated 
the defendants, a federal authority 
that operated the dam and two 
state authorities that apparently 
operated the reservoir created by 
the dam, from liability, the court 
granted the defendants’ motions 
for summary judgment.

In two estates’ consolidated 
wrongful death actions to .ecever 
for the deaths of two brothers in a 
snowmobile accident, the court, in 
Estate of Thomas v Consumers 
Power Co. (1975) 58 Mich App 
486, 228 NW2d 786, affd in part 
and revd in part on other grounds 
394 Mich 459, 231 NW2d 653 (not 
followed Thone v Nicholson, 84 
Mich App 538, 269 NW2d 665),

held that snowmoLiiing was a 
“similar outdoor recreational use" 
within the meaning of the state 
recreational use statute. The stat­
ute applied to one who entered 
land for the purpose of fishing, 
hunting, trapping, camping, hiking, 
sightseeing, or "other similar out­
door recreational use.” The broth­
ers had been killed when the snow­
mobile they were operating col­
lided with a guy wire supporting a 
utility pole of the defendant power 
company. Rejecting the estates' 
contention that "similar" meant 
“exactly alike or identical,” the 
court replied that such a construc­
tion would do violence to both the 
wording of the statute and the in­
tent of the legislature. Such a defi­
nition would make the expression 
in question absolutely meaningless, 
the court continued. The court 
pointed out that, after naming cer­
tain specific recreational activities, 
the legislature had then used a 
broad general term to cover any 
recreational activity that might be 
imposed on the land of another. 
The court observed that a belter 
definition of "similar" was “has a 
resemblance in many respects, 
nearly corresponds, is somewhat 
like, or has a general likeness." 
Holding the defendants, the power 
company and the owner of the 
properly on which the accident oc­
curred, immunized by the statute, 
the court granted them summary 
judgment.

In an action to recover under the 
Federal Tort Claims Act (FTCA) 
for an 11-year-old boy’s drowning 
in a pool constructed by private 
persons on land in Nevada under 
the care and operation of the Bu­
reau of Land Management of the 
United States, the court, in Blair v
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United States (1977, DC Nev) 433 
F Supp 217 (applying Nevada law), 
granting (lie motion of the United 
Stales for summary judgment, held 
lhat (he action was precluded by 
the Nevada recreational use stat­
ute. The bov had traveled approxi­
mately 25 m.Jes to use the facility. 
After swimming in the pool for a 
period of time, he was found on 
the bottom. The court staled that 
it was clear lhat the boy entered 
the land for recreational purposes 
within the meaning of the statute, 
which applied to one who entered 
(he land for hunting, fishing, trap­
ping, camping, hiking, sightseeing, 
or any "other recreational pur­
poses." The court was apparently 
construing the quoted expression.

However, in a musician’s and his 
wife’s action to recover from a 
county park commission for inju­
ries suffered by the musician when, 
approaching the bandstand to par­
ticipate in a concert, he allegedly 
fell over “boulders and debris," 
the court, in Villanova v American 
Federation of Musicians (1973) 123 
NJ Super 57, 301 A2d 467, certif 
den 63 NJ 501, 308 A2d 669, held 
that a band concert did not come 
within the state recreational use 
statute, which apparently applied 
to “other" recreational activities as 
well as to enumerated recreational 
activities. The court noted that a 
predecessor statute simply immu­
nized owners of agricultural lands 
or woodlands from responsibility 
for accidental personal injury suf­
fered in the course of hunting or 
fishing. However, the court ruled 
that the expansion of the statute’s 
coverage in the current enactment 
to include "other outdoor sport, 
game and recreational activity” did 
not manifest an intention, as the

47 ALR4th L i a b i l i t y  L im i t ,

commissi,jii claimed, to bring 
within the statute's ambit recre­
ational activities lhat were forms of 
play, amusement, diversion, or re­
laxation. Rather, employing the 
rules of "cjusdeni generis" and 
"noscitur a sociis," the court ob­
served lhat the activities specifically 
enumerated by the legislature were 
more physical than not. or of a 
nature for the most part typically 
requiring the outdoors. Holding 
the commission unprotected by the 
statute, the court reversed a sum­
mary judgment in its favor.

♦

In Quesenberry v Milwaukee 
County (1982) 106 Wis 2d 685, 
317 NW2d 468, an action in which 
a husband and his wife sought to 
recover from a county for injuries 
suffered by the wife when she 
stepped into a hole in the ground 
while they were playing golf at a 
county golf course, ii*. which the 
court, reversing the dismissal of 
(he action and remanding the case 
for further proceedings, held that 
playing golf did not come within 
the term “recreational purposes" 
in the state recreational use statute, 
which applied to hunting, fishing, 
trapping, camping, hiking, snow- 
mobiling, sightseeing, berry pick­
ing, cutting or removing wood, 
climbing observation towers, pro­
ceeding will) water sports, "or rec­
reational purposes." Applying the 
rule that a general word following 
an enumeration of more specific 
words was limited to objects of the 
same nature as the specific words, 
the court declared that the general 
term “recreational purposes" was 
limited to activities similar to the 
enumerated ones. The court con­
cluded that the common feature of 
these endeavors was their being

l t i o n — L a n d  U s e  §  17
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the type of activity that could he 
engaged in on land in its natural, 
undeveloped slate. In contrast, the 
court stated, golf was necessarily 
undertaken on the more struc­
tured, landscaped, and improved 
land of a golf course. The court 
held the county unprotected by the 
statute.

V. Entrants comprehended by 
statute4*

§ 18. "Recreational user" or simi­
lar expression

Construing a state recreational 
use statute applying, in varying lan­
guage, to an entrant who was a 
“recreal:">nal user," or to an en­
trant on tue land of another "for 
the purposes of outdoor recre­
ation," the courts in the following 
cases, involving actions to recover 
for the injury or death of an en­
trant on properly owned or occu­
pied by the defendant, held or 
stated that the entrant came within 
the applicable definition.

In two consolidated tort actions, 
one for personal injury and the 
second for wrongful death, 
brought against the state and aris­
ing from accidents at state parks, 
the court, in Moss v Dept, of Natu­
ral Resources (1980) 62 Ohio St 
2d 138, 16 Ohio Ops 3d 161, 404 
NE2d 742, held that the plaintifT 
husband and wife in the personal 
injury action, and the decedent in 
the wrongful death action, had 
each been a "recreational user”

49. For a case holding a recreational 
use statute inapplicable because the 
injured person had not entered or 
used the defendant’s premises, see Pa­
cific Gas & Electric Co. v Superior 
Court (1983. 3d Dist) 145 Cal App 3d

within (he meaning of the state 
recreational use statute, which de­
fined this term as a person to 
whom perm ission had been 
granted, without the payment of a 
fee or consideration, to enter the 
property for a recreational pur­
pose. The statute applied to a 
"recreational user." The personal 
injur.' plaintiffs alleged that they 
had pu*chased gasoline and re­
freshments at the park, and the 
plaintiff administratrix of the dece­
dent's estate in the wrongful death 
action alleged that the decedent 
had paid a fee for (he rental of a 
canoe at the park at which she 
drowned. The court declared that, 
regardless of whether the purchase 
of gasoline and refreshments, or 
the rental of a canoe, constituted 
the payment of a fee or considera­
tion, these expenditures were not 
made "to enter" the parks in­
volved. The court said that consid­
eration should not be deemed 
given under the statute unless it 
was a charge necessary to utilize 
the overall benefits of a recre­
ational area, so that the charge 
could be regarded as an entrance 
or admittance fee. Holding the 
state protected by the statute in 
both actions, the court affirmed 
•heir dismissal.90

An 11 -year-old girl who was in­
jured when the horse she was walk­
ing on the defendant landowners’ 
property bounded away on being 
scared by an approaching minibike 
was a "recreational user" within

50. This case was distinguished in 
Hutli v State (1980) 64 Ohio St 2d 
143, 18 Ohio Ops 3d 370, 413 NE2d 
1201, this section.
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the meaning of the stale recre­
ational use statute, held the court, 
in Crabtree v Shultz (1977, Frank­
lin Co) 57 Ohio App 2d 33, 11 
Ohio Ops 3d 31, 3H4 NK2d 1291, 
an action in which (he girl's par­
ents sought to recover from the 
landowners for her injuries. The 
statute, which applied to au entrant 
who was a "recreational user," de­
fined this term as a person to 
whom permission had been 
granted without the payment of 
consideration to enter premises to 
hunt, fish, trap, camp, hike, and 
swim, or to engage in other recre­
ational pursuits. The landowners 
maintained a number of horses on 
their property, and apparently per­
mitted the girl, who had a great 
interest in horses, to exercise them 
on occasion. The court simply 
stated that horseback riding came 
within the expression "other recre­
ational pursuit" in the statutory 
definition of "recreational user.” 
Apparently holding the landowners 
protected by the statute, the court 
affirmed summary judgments in 
their favor.

A husband who took his family 
to a state park was a “recreational 
user" within the meaning of the 
state recreational use statute, held 
the court, in Fetherolf v State, 
Dept, of Natural Resources, Div. of 
Parks 8c Recreation (1982) 7 Ohio 
App 3d 110, 7 Ohio BR 142, 454 
NE2d 564, though he merely in­
tended to sit by the beach and 
watch his family swim. The hus­
band sought to recover from the 
stale for injuries suffered when he 
slipped on a mud slick and suffered 
a very hard fall, The statute, which 
applied to an entrant who was a 
“recreational user," defined this 
term as a person to whom permis­

sion had been granted, without the 
payment of a consideration, to en­
ter property to hunt, fish, trap, 
camp. hike, and swim, or engage in 
other recreationai pursuits. The ac­
cident apparently occurred while 
the family was walking to the beach 
and before they h.td begun swim­
ming. The husband alleged that he 
had not intended to swim because 
of a shoulder injury. The court 
held that sitting on the beach 
watching others swim constituted a 
“recreational activity." Sitting on 
the bench or otherwise close to the 
water, the court continued, was a 
recreational pursuit associated with 
the enumerated activity of swim­
ming. Although pointing out (hat 
the husband also enjoyed a vicari­
ous use of the premises for a recre­
ational activity since he had 
brought his family there to swim, 
the court stated that it was unnec­
essary to rely on this vicarious use 
of the park since the husband had 
entered it to engage personally in a 
ecrcational pursuit. Molding the 

-late protected by the statute, the 
court affirmed a summary judg­
ment in its favor.

In a mother's action to recover 
for the death of her daughter, who 
was struck by a train of the defen­
dant railroad while she was stand­
ing on the tracks, the court, in 
Power v Union P. R. Co. (1981, 
CA9 Wash) 655 F2d 1380 (apply­
ing Washington law), held that the 
daughter had been on the track 
"for the purposes of outdoor rec­
reation" within the meaning of the 
Washington recreational use stat­
ute, which applied to an entrant on 
the land of another for such pur­
poses. The court stated that undis­
puted facts demonstrated that the 
daughter and her friends used the

3 3 3
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right-of-way as access to beaches 
that were otherwise inaccessible ex­
cept by boat. At the time of the 
accident, (he daughter was with a 
group of young people who were 
walking along the tracks while re­
turning from the beach. The court 
also pointed out that, at the lime 
of the accident, the daughter’s 
group had run into another group 
of young people reluming from 
the beach and had stopped by the 
tracks to socialize. Observing that 
the declared purpose of the statute 
was to encourage those in posses­
sion of land to make it available to 
the public for recreational pur­
poses, the court declared that, by 
not fencing the right-of-way, the 
tailroad had indirectly made the 
entire coastline available for recre­
ation. The court reversed a judg­
ment for the mother and remanded 
the case for further consideration 
of whether the railroad was an 
owner under the statute.

Where the plaintifT was attending 
a picnic at the defendant power 
company’s lake and tripped over a 
metal cable running about 4 inches 
above the ground, the court, in 
Bilbao v Pacific Power & Light Co.
(1971) 257 Or 360, 479 P2d 226 
(applying Washington law), stated 
that the plaintiff had been using 
the company's land "for the pur­
pose of outdoor recreation.” The 
Washington recreational use stat­
ute applied to one using the defen­
dant’s premises for such purpose, 
and stated that the term included 
picnicking. On the ground of erro­
neous instructions, the court re­
versed a judgment for the plaintiff, 
who had been injured when she 
had tripped over the cable, and 
remanded the case for a new trial.

Hov : v c r ,  in a wife’s action to 
recover from the state for her hus­
band's death when lie was electro­
cuted while attempting to connect 
their camping trailer’s electrical 
system to an electrical hookup at a 
trailer site in a slate park, the 
court, in Huth v Stale (1980) 64 
Ohio St 2d 143, 18 Ohio Ops 3d 
370, 413 NE2d 1201, held that the 
husband had not been a “recre­
ational user," within the meaning 
of the state recreational use stat­
ute. The statute, which applied to 
an entrant who was a "recreational 
user,” defined this term as a per­
son to whom permission had been 
granted, without the payment of a 
fee or consideration, “to enter" 
property for recreational pursuit. 
The court stressed that the hus­
band and wife had paid a fee to 
rent a space for the trailer at the 
park. This fee was a charge neces­
sary to utilize the overall benefit of 
the recreational area, the court 
stressed. This case did not present 
a situation such as that present in 
Moss v Dept, of Natural Resources 
(1980) 62 Ohio St 2d 138, 16 
Ohio Ops 3d 161, 404 NE2d 742, 
this section, the court commented, 
since the husband and wife could 
not have brought to the park the 
same items that they purchased or 
rented while there, as had been the 
situation in the Moss Case. Hold­
ing the state not entitled to the 
protection of the statute, the court 
reversed a summary judgment in 
its favor.
§ 19. Person "expressly invited”

An entrant who was seeking to 
recover for injuries suffered on the 
defendant's land was not, under 
the circumstances, a person “ex­
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pressly invited" to the land within 
the meaning of a recreational use 
statute preserving ;» landowner’s 
liability to such a person, the 
courts held in the following cases.

In a hiker's action under the 
Federal Tort Claims Act (FTCA) to 
recover from the United States for 
injuries sustained when he fell 70 
feet while hiking in a national for­
est in California, the court, in Phil­
lips v United States (1979, CA9 
Cal) 590 F2d 297 (applying Cali­
fornia law), affirming a summary 
judgment for the government, held 
that promotional literature pub­
lished by the United Slates Forest 
Service did not constitute an "ex­
press invitation" to the general 
public to hike in the park, within 
the meaning of a section of the 
California recreational use statute 
preserving a iandowner’s liability 
to any person who was “expressly 
invited" rather than merely permit­
ted to enter the landowner’s prem­
ises. The court noted that, in ordi­
nary parlance, an advertisement to 
the generjl public was not consid­
ered an “express invitation" to 
each member of the public to 
whom the message was beamed.61 
The little legislative history avail­
able, the court said, indicated that 
the legislature intended the term

press invitation to those to whom it 
was specifically mailed. The court 
held that the recreational use stat­
ute precluded the government's li­
ability.

In an action in which a man who 
was walking in a national forest in 
California sought to recover under 
the Federal Tort Claims Act 
(FTCA) from the United States for 
injuries suffered when the ground 
underneath him gave way and he 
fell into an underwater hot-water 
pool, the court, in Simpson v 
United States (1982, CD Cal) 564 
F Supp 945 (applying California 
law), rendering judgment for the 
United Slates, held that the plain­
tiff had not been expressly invited 
to the national forest within the 
meaning of the section of the Cali­
fornia recreational use statute pre­
serving a landowner’s liability to 
persons who were "expressly in­
vited" rather than merely permit­
ted to enter the premises by the 
landowner. Apparently referring to 
a paved parking area, restroom fa­
cilities, and a visitors’ center, the 
court held lhat the government's 
provision of limited public facilities 
did not constitute an express invi­
tation. The court further declared 
that the publicity given the nationalr  • *
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to include only individuals person- forest by the government and by 
ally selected by the landowner. Ob- private persons did not constitute
serving that there was no evidence 
that the hiker had even seen the 
literature prior to his accident, the 
court pointed out that it did not 
reach the question whether promo­
tional literature constituted an ex­

an express invitation, although the 
court, in describing this publicity, 
mentioned only a picture display in 
the visitors’ center. The court fur­
ther declared that, in entering a 
fenced area that was posted as off

51. Describing this statement as (applying California law), declined to
dicta, the court, in Simpson v United embrace it. The opinion on remand in
States (1981, CA9 Cal) 652 F2d 831, the Simpson Case is treated infra,on remand (CD Cal) 564 F Supp 945
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limits, the plaintiff had exceeded 
the scope of any invitation to him.M
§ 20. Statute as whole—minor
[a] Generally

In actions to recover for a mi­
nor's injury or death on, or in a 
body of water adjoining, property 
contemporaneously or previously 
owned or occupied by the defen­
dant, the courts in the following 
cases, explicitly or apparently con­
struing a state recreational use 
statute as a whole, held that the 
statute applied to minors.

Apparently construing the state 
recreational use statute as a whole, 
the court, i i Taylor v Mathews 
(1972) 40 Mich App 74, 198 
NW2d 843 (disagreed with on 
other grounds Thone v Nicholson, 
84 Mich App 538, 269 NW2d 665), 
held that the statute was applicable 
to minors. The father sought to 
recover, from the owner and the 
four lessees of property on which a 
water-filled gravel pit was located, 
for an injury sustained by his son 
when the son dived into the pit 
and hit bottom. Further holding, 
however, that the exception in the 
statute for gross negligence or will­
ful and wanton misconduct might 
apply, the court reversed a sum­
mary judgment for the defendants.

In a father’s action to recover for 
the alleged wrongful death of his 
5-year-old son, who drowned in a 
lagoon on property previously 
owned by the defendant?, the 
court, in Randall v Harrold (1982) 
121 Mich App 212, 328 NW2d

52. T h e  facts are  taken in part from  
Sim pson v United States (1981, CA9 
Cal) 652 F2d 831, o n  rem and (CD Cal) 
564 F Supp 945 (applying California

622, construing the state recre­
ational use statute as a whole, held 
that the statute applied to minors. 
The statute provided that no cause 
of action arose for injuries to any 
person who was on the land of 
another, for recreational purposes 
and without paying a valuable con­
sideration, unless the injuries were 
caused by the gross negligence or 
willful and wanton misconduct of 
the owner, tenant, or lessee of the 
land. The father claimed that the 
statute did not apply to children 
under the age of 7 since the de­
fense of contributory negligence 
did not apply to children of such 
age, and the statute was intended 
to be applied only in situations in 
which the recreational user’s own 
negligence could be considered in 
determining whether to impose lia­
bility. Disagreeing, the court stated 
that the statute did not change the 
conmon-Iaw duty owed by owners 
and occupiers of property to those 
who entered the property as licens­
ees. The court stressed that, at the 
time of the statute’s enactment, the 
common law required even a mi­
nor licensee under the age of 7 to 
establish gross negligence in order 
to recover. Affirming a partial sum­
mary judgment for the defendants 
on the father’s ordinary negligence 
and nuisance counts, the court 
held the ordinary negligence count 
precluded by the statute and the 
nuisance count redundant.

Stating only that the Michigan 
recreational use statute applied to 
infants, the court, in Magerowski v 
Standard Oil Co. (1967, WD Mich)

law), which had reversed the trial 
c o u rt’s earlier rendition  o f  sum m ary 
ju d g m en t fo r the governm ent.
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274 F Supp 246 (applying Michi­
gan law), dismissed the negligence 
count in the complaint of the ad­
ministrator of the estate of a 9- 
ycar-old boy who drowned when, 
attempting to fish from the defen­
dant oil company’s dock, appar­
ently in Michigan, he fell into the 
water. The statute, which the court 
construed as a whole, stated that 
no cause of action arose for inju­
ries to any person on the lands of 
another, for a recreational purpose 
and without paying a valuable con­
sideration, unless the injuries were 
caused by the gross negligence or 
willful and wanton misconduct of 
the owner, tenant, or lessee of the 
property. However, holding that 
there existed a jury question, the 
court denied the oil company’s mo­
tion to dismiss the administrator’s 
count alleging willful and reckless 
misconduct.

In an action in which a minor 
son and his parents sought to re­
cover from state employees for in­
juries suffered by the son when the 
“ trail bike" that he was riding 
struck a cable that was stretched 
across a roadway used by the pub­
lic on recreational land owned by 
the state, the court, in Wirth v Ehly 
(1980) 93 Wis 2d 433, 287 NW2d 
140, affirming the dismissal of the 
action, held that the state recre­
ational use statute, construed as a 
whole, applied to minors. The 
court stressed that the statute un­
equivocally stated lhat an owner of 
premises owed no duty to keep the 
premises safe for entry or use by 
others. The court declared that a 
legislative mandate could not and 
should not be thwarted by the 
courts to achieve a result not con­
templated or intended by the legis­
lature. Considering the plaintiffs'

contention that public policy sup 
ported carving out an exception 
for minors in the statute, the court 
replied that the legislature had de­
termined that the public policy as 
to recreational land was one of 
nonliability of owners and occupi­
ers in order to encourage the 
opening of such land to the public. 
The determination of broad princi­
ples or policies for social conduct 
was the chief characteristic of the 
legislative function, the court con­
tinued. The court held the employ­
ees, who worked for the slate 
agency lhat maintained the land, 
protected by the statute.
[b] New Jersey cases

In New Jersey there is a conflict 
of authority with regard to whether 
the state recreational use statute, 
construed as a whole, applies to 
minors. In the following cases, in­
volving actions to recover for inju­
ries suffered by a minor on the 
defendant's property, the courts 
held that the statute did not apply.

In a guardian ad litcm’s action to 
recover for injuries suffered by a 3- 
year-old child when he fell into an 
excavation hole on a golf course 
owned and operated by the defen­
dant unincorporated association, 
the court, in O’Connell v Forest 
Hill Field Club (1972) 119 NJ Su­
per 317, 291 A2d 386 (disagreed 
with Magro v Vineland (1977) 148 
NJ Super 34, 371 A2d 815, this 
subsection), denying the associa­
tion’s motion for summary ju dg ­
ment, held that the state recre­
ational use statute, construed as a 
whole, did not apply to trespassing 
“children of tender years.” T he 
infant, who lived near the golf 
course, entered the premises while 
playing with friends. T he court
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stressed that there was no legisla­
tive history, no statements attached 
to the legislative bill as introduced, 
and no statement by the governor 
when signing the bill into law indi­
cating an intent lhat the statute 
apply to trespassing children of 
tender years. Noting that the stat­
ute replaced an earlier statute pro­
tecting owners of agricultural land 
or woodlands from liability for in­
juries to hunters or fishermen, the 
court declared that the most likely 
interpretation of the statute was 
that it was intended to protect 
landowners from liability to spoils­
men who entered their property, 
be they licensees or trespassers. 
The court observed lhat the legis­
lature had found the original stat­
ute to be inadequate now when 
various recreational activities 
abounded. The court further 
stressed that the statute was in 
derogation of the common law, in 
that it lowered the duty owed a 
landowner to a licensee, and was 
therefore required to be strictly 
construed.

Construing the state recreational 
use statute as a whole in a 14-year- 
old minor’s action to recover from 
a construction material company 
for injuries suffered when he dived 
off an apparently abandoned barge 
in a body of water on the compa­
ny’s property, the court, in Scheck 
v Houdaille Constr. Materials, Inc. 
(1972) 121 NJ Super 335, 297 A2d 
17 (disagreed with Magro v Vine­
land, 148 NJ Super 34, 371 A2d 
815, this subsection,), held that the 
statute did not apply to infant tres-

53. Since the court declared that 
there  existed a ju ry  question  w hether 
the  m inor was entitled  to the p ro tec­
tion o f  the infant trespasser rule, the

passers. The court accordingly 
granted the minor’s motion to va­
cate a prior order in which the 
court had dismissed, on the 
ground of the statute's applicabil­
ity, two of the counts in his com­
plaint.”

However, in a 14-year-old plain­
tiffs action to recover from a city 
for injuries suffered when he dived 
into an abandoned, city-owned lake 
from a makeshift diving board, the 
court, in Magro v Vineland (1977) 
148 NJ Super 34, 371 A2d 815, 
apparently construing the statute 
as a whole, held that the statute 
applied to minors. The court dis­
agreed witn Scheck v Houdaille 
Constr. Materials, Inc. (1972) 121 
NJ Super 335, 297 A2d 17, and 
O’Connell v Forest Hill Field Club 
(1972) 119 NJ Super 317, 291 A2d 
386, both in this subsection, which 
had excepted infant trespassers 
from the statute. The court de­
clared that its study of the legisla­
tion and its history failed to pro­
duce a single clue, direct or cir­
cumstantial, implying that the leg­
islature intended to exempt infant 
claimants from the reach of the 
statute. The language of the stat­
ute, the court continued, was clear 
and unequivocal. Where the legis­
lature had expressed its intent to 
exempt certain landowners from 
any duty of care toward those en­
gaged in enumerated recreational 
activities, the court stressed, it was 
beyond the power of the judiciary 
to carve out an exception for a 
class of injured persons simply be­
cause they were under the age of

rule apparently  applied only to  m inors 
up  to a certain  age o r  possessing a 
certain level o f  awareness.
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18. A legislative mandate could 
not, and should not, the court said, 
be thwarted by the courts. The 
court held the city protected by the 
statute.
§ 21. —O ther issues 
[aj Statute applicable

The state recreational use stat­
ute, construed or apparently con­
strued as a whole, applied, under 
the particular circumstances, to an 
entrant although he allegedly had 
been an invitee, the courts explic­
itly or implicitly held in the follow­
ing cases involving an action to 
recover for injuries suffered by the 
entrant on, or in a body of water 
adjoining, the defendant’s prop­
erty.

The court in Corey v State 
(1985) 108 Idaho 921, 703 I’2d 
685, held that a statute limiting the 
liability of landowners who permit­
ted recreational use of their land 
without charge was applicable in an 
action brought by a snowmobiler 
who was injured when he struck a 
cable strung across a path in a 
state park despite the claim that 
the state was using the cable to 
exclude the public from the land.

In Estate of Matthews v Detroit 
(1985) 141 Mich App 712, 367 
NW2d 440, the court, in an action 
for wrongful death arising out of 
the drowning death of a 6-year-old 
boy at a public recreational area, 
held that a statute limiting the lia­
bility of owners of land used for 
recreational purposes applied to a 
public invitee who used a public 
recreational area without paying a 
valuable consideration for such 
use. Noting that the recreational 
use statute had been applied in 
cases involving trespassers and li­

censees, the court stated that what 
was most important in determining 
whether the statute was applicable 
was whether valuable consideration 
was paid for (he use and not the 
classification given the entrant.

Apparently construing the state 
recreational use statute as a whole, 
the court, in Diodato v Camden 
County Park Com. (1978) 162 NJ 
Super 275, 392 A2d 665, held that 
the statute applied to the plaintiff, 
an employee who was seriously in­
jured while attending a company 
picnic at a county park, despite the 
employee's alleged status as an in­
vitee. The employee dived into a 
river in the center of the park and 
struck a partially submerged, 55- 
gallon, blue oil drum lhat was ap­
parently a trashcan. The employee 
contended that the statutory immu­
nity was unavailable to the defen­
dant county park commission be­
cause he was an invitee, and the 
statute applied only to trespassers 
and licensees. Disagreeing, the 
court stressed lhat the traditional 
concept of invitee status was irrele­
vant under the statute, The court 
pointed to a statutory provision 
that permission did not convey in­
vitee status. The court also ob­
served that the statute preserved a 
landowner’s liability where the 
landowner had granted permission 
to enter for a consideration. The 
court declared that the legislature 
had carved out an “invitee-like" 
exception to the immunity con­
ferred by the act only where con­
sideration had been paid. However, 
holding the drum an artificial haz­
ard not covered by the statute, the 
court denied the commission’s mo­
tion for summary judgment under 
the statute.
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In an action in which the* plaintifl 
sought to recover from a utility 
company for injuries suffered when 
he dived into the bay from the 
bulkhead on which he was fishing 
and struck bottom, the court, in 
Orawsky v Jersey Cent. Power & 
Light Co. (1977, ED Pa) 472 F 
Supp 881 (applying New Jersey 
law), construing the New Jetsey 
recreational use statute as a whole, 
held that the statute applied to an 
invitee, which the plaintifT con­
tended that he had been. Noting 
that the statute did exclude one 
who had paid a consideration to 
enter the properly, the court noted 
that this provided an exception for 
the traditional “business invitee." 
The court observed that the plain­
tiff did not contend lhat he was a 
business invitee; he claimed that he 
was somehow "invited” onto the 
premises because the utility did not 
discourage people from using the 
land for recreational purposes. The 
court granted the utility’s motion 
for summary judgment.

In a consolidated appeal of two 
actions seeking to recover for inju­
ries suffered on state forest land, 
the court, in Sega v State (1983) 
60 NY2d 183, 469 NYS2d 51, 456 
NE2d 1174, affirming a judgment 
for the state in one action and 
reversing a judgment for the claim­
ant in the second action, held that 
the state recreational use statute 
imposed a single standard of care 
owed a landowner to entrants on 
land covered by the statute. Con­
struing the statute as a whole, and 
pointing out that the statute did 
not refer to trespassers, licensees, 
or invitees, and that the statute’s 
scope was restricted to a limited 
number of activities, the court held 
that the statute was contrary to the

common law as it existed at the 
time of the statute’s enactment. 
The court observed that the statute 
imposed liability only if there was a 
willful or malicious failure to warn 
by the landowner. Moreover, stated 
the court, the policy in the slate 
v/as to determine a landowner’s 
duty of care on the basis of fore­
seeability, not with respect to the 
rigid common-law classifications of 
trespasser, licensee, and invitee. It 
saw no reason, the court stated, to 
reintroduce conflict and confusion 
into the law by interpreting the 
statute as a retention of the com- 
mon-law classifications. The court 
declared that the statute barred 
both claimants' actions.
[b] Statute not applicable

The courts in the following cases 
held that state recreational use 
statutes limiting the liability of 
owners of land used for recre­
ational purposes were not applica­
ble due to the classification or 
manner of entry of the entrant.

In an action brought by an indi­
vidual who had sustained injuries 
in a swimming accident against the 
owner of the gravel pit where the 
accident occurred, the court in 
Gibson (1985, Del Sup) 492 A2d 
241, held that a statute limiting the 
liability of persons who directly or 
indirectly invite others to use their 
properly for recreational purposes 
was not applicable since the defen­
dant had denied permission to en­
ter the property to swim in the pit. 
In reaching this conclusion, the 
court rejected the contention that 
the statutory protection extended 
to any land avaialble for recre­
ational use without regard to the 
intent of the owner as to how it be 
used. However, the court stated
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that the offer to use the property 
need not be an explicit oiler hut 
rather could be an implied or indi­
rect offer. Turning to the facts of 
the case before it, the court deter­
mined that there was no indirect 
offer to use the property for recre­
ational purposes where the owner 
undertook to affirmatively warn or 
bar the public fiom entry.

♦

Construing the state recreational 
use statute as a whole, the court, in 
Baroco v Araserv, Inc. (1980, CAS 
Ala) 62! F2d 189, reh den (CA5 
Ala) 627 F2d 239 (applying Ala­
bama law), held that the statute did 
not apply to an action in which 
recovery was sought, from a food 
service company operating a pavil­
ion at a beach area, for the drown­
ing of the plaintiffs decedent at 
the beach. The company and its 
subsidiary contracted with the state 
to operate the pavilion for 5 years. 
The contract expressly provided 
that it was entered into for the 
benefit of the public, and further 
obligated the company to provide 
two lifeguards and to furnish all 
necessary life-saving equipment, 
'flic plaintiffs decedent drowned 
while attempting to rescue another 
swimmer who was in trouble, and 
who also drowned. The court 
stressed that the statute was enti­
tled “An Act to Clarify and Codify 
the Common Law with Respect to 
the Duty of Care Owed by Land­
owners towards Persons Who May 
Be Upon Their Premises for Hunt­
ing, Fishing, Sporting or Recre­
ational Purposes and Not for Pur­
poses Connected With the Land-

54. T h e  Model Act (see § 2[a]) states 
that “ N oth ing in this act limits in any 
way any liability which otherw ise exists:

owner’s Business." Staling that the 
statute comprehended only per­
sons who were not connected with 
the landowner’s business, the court 
declared that the statute did not 
apply because the decedent was in 
the pavilion area in connection 
with the company’s and its subsid­
iary’s business, as provided for in 
the contract with the stale.

VI. Circumstances of injury 
comprehended by statute84

§ 22. "Wilful or malicious failure 
to guard o r  warn against a 
dangerous" condition, use, 
structure, or activity

[a] Exception applicable
In actions to recover for an en­

trant’s injury or death on the de­
fendant’s property, the courts in 
the following cases explicitly or 
apparently held that the defendant 
had been guilty of, or that there 
existed a question of fact whether 
the defendant had been guilty of, a 
“wilful or malicious failure to 
guard or warn against a danger­
ous" condition, use, structure, or 
activity, within the meaning of a 
state recreational use statute pre­
serving a defendant’s liability un­
der such circumstances.

In an action in which a swimin 
sought to recover from the Uni' 
Stales and from the insurer 
private fraternal organizati- 
injuries suffered when he d 
a rock in a swimming ar i
river in a national park in .! .c
and hit a submerged rc ,e
court, in Mandel v United *s

(a) F or willful o r  malicious failt 
guard o r warn against a dangc. 
condition, use, structu re , o r  activity.'
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(1983, CAS Ark) 719 F2d 963 (ap­
plying Arkansas law), reversed a 
summaiy judgment for the United 
States, although affirming a sum­
mary judgment for the insurer. Ob­
serving that the Arkansas recre­
ational use statute preserved a 
landowner's liability for a "wilful 
or malicious failure to guard or 
warn against a dangerous condi­
tion, use, structure or activity," the 
court held that there existed a gen­
uine issue of material fact as to the 
willfulness or maliciousness of the 
United States. The swimmer al­
leged that (1) no warning was 
posted at the swimming hole; (2) 
the United Stales had not known 
of the particular submerged rock 
that the swimmer hit; (3) a Na­
tional Park Service brochure 
warned of the danger of sub­
merged rocks; (4) two National 
Park Service employees testified 
that they were aware of submerged 
rocks in the river generally; and (5) 
a National Park Service Ranger ha:' 
specifically recommended that 
swimming hole when the swimmer 
had approached him for a recom­
mendation of a location to take his 
camping group. The court s.ated 
lhat willful and wanton rcnduct 
was conduct showing an utter in­
difference to or conscious disre­
gard for the safety of others.

The court in New v Consolidated 
Rock Products Co. (1985, 2d Dist) 
167 Cal App 3d 121, 213 Cal Rptr 
115, subsequent op on reh (2d 
Dist) 171 Cal App 3d 681, 217 Cal 
Rptr 522, held that a jury instruc­
tion, in an action brought by mo­
torcyclists against a landowner to 
recover for injuries sustained when 
the motorcyclists drove over a clifF 
on the landowner’s property, that 
to prove willful misconduct so as

to impose liability on a landowner 
to nonpaying recre ;ional users it 
was not necessary to establish that 
the landowner recognized that his 
conduct was dangerous was a cor­
rect statement of the law. Respond­
ing to the contention of the land' 
owner that the instruction reduced 
the standard of care from upon 
which the jury could find liability 
from willful misconduct to ordinary 
negligence, the court stated that 
the instruction properly defined 
willful misconduct. In this regard, 
the court noted that the proper 
test to determine willful miscon­
duct was whether a reasonable man 
would have been aware of the dan- 
gers.

In an action in which an automo­
bile driver sought to recover under 
the Federal Tort Claims Act 
(FTCA) from the United States for 
injuries suffered in an automobile 
accident while he was driving in a 
federal recreational area within 
California, the court, in Von Tagen 
v United States (1983, ND Cal) 557 
F Supp 256 (applying California 
law), held that there existed a ma­
terial issue of fact concerning the 
government’s alleged "willful or 
malicious failure to guard or warn 
against a dangerous condition, use, 
structure or activity,” within the 
meaning of the California recre­
ational use statute, which pre­
served a landowner’s liability under 
such circumstances. The driver had 
apparently gone off the ioad at 
what he alleged was a dangerously 
sharp curve. The court stated that 
three essential elements were re­
quired to be present before a neg­
ligent act could be considered will­
ful misconduct: (1) actual or con­
structive knowledge of the peril to 
be apprehended; (2) actual or con-
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slructive knowledge lhat injury was 
a probable, as opposed to a possi­
ble, result of the danger; and (3) 
conscious failure to act to avoid 
the peril. The court pointed to the 
driver’s introduction of reports of 
seven accidents occurring prior to 
his accident, and of an expert’s 
evaluation of the accident scene, 
which stated that the lack of a 
guardrail, warning signs, refJector- 
ized delineators, or direction ar­
rows violated widely accepted high­
way safety engineering practices. 
Acting in part on other grounds, 
the court granted in part and de­
nied in part the government’s mo­
tion for summary judgment.

Reversing a summary judgment 
for the defendant power company, 
the court, in McGruder v Georgia 
Power Co. (1972) 126 Ga App 562, 
191 SE2d 305, revd on other 
grounds 229 Ga 8,11, 194 SE2d 
440,65 an action for the alleged 
wrongful death of the plaintiff’s 10- 
year-olrl son, held that an issue of 
fact existed whether the power 
company had been guilty of a "wil­
ful failure to guard or warn against 
a dangerous condition, use, struc­
ture or activity,” within the mean­
ing of the state recreational use 
statute. The statute preserved a 
landowner’s liability for a "wilful 
or malicious” failure under such 
circumstances. The son became 
trapped and drowned inside a 
drainage pipe leading from a pool 
of water to another pool on the 
power company’s property. The 
court stated that undisputed facts 
demonstrated that (1) the son was 
swimming in the pool of water; (2) 
the power company knew that both

adults and children swam and 
fished in the pool; (3) the power 
company did not attempt to pre­
vent this activity; (4) the power 
company knew that at certain times 
water rushed through the drainage 
pipe with great force and pressure, 
creating a vacuum effect; (5) there 
was no sign immediately by the 
opening of the pipe specifically 
warning of this danger, nor was 
there any guard or screen over the 
opening; and (6) there were two 
“keep out" signs elsewhere on the 
company’s property. The court 
slated that nothing in the record 
suggested malice, but noted that 
“wilful” was used in the statute as 
an alternative.

In an action to recover for inju­
ries suffered by the plaintifT when 
he was fishing on a small pond 
located on the defendant corpora­
tion’s property, the court, in North 
v Toco Hills, Inc. (1981) 160 Ga 
App 116, 286 SE2d 346, held that 
there existed a question o r  act 
whether the corporation ha ecu 
guilty of a "wilful or malicu . .ail- 
ure to guard or warn against a 
dangerous condition, use, structure 
or activity,” within the meaning of 
the state recreational use statute, 
which preserved a defendant’s lia­
bility under such circumstances. 
While walking from one fishing 
point at the pond to another, the 
plaintiff slipped and fell forward 
into overgrown weeds and was in­
jured by falling into a roll of rusty 
metal fencing or reinforcing mesh. 
Observing lhat there was some evi­
dence lhat the property had been 
used for dumping of construction-

55. In the later case, treated  in o 'h e r  grounds that the sta tu te  was not 
§ 12[b], the suprem e court held on  applicable to  the action.
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related materials, which apparently 
caused the injury, the court 
stressed that there were no warn­
ing signs forbidding the use of the 
property. Although holding that 
the trial court had properly 
granted summary judgment as to 
the p'.aintifFs ordinary failure-to- 
warn and private-nuisance counts, 
the court held that the trial court 
had erred in granting summary 
judgment as to the count for willful 
or malicious failure to guard or 
warn.

In an action in which a swimmer 
sought to recover from the United 
States under the Federal Tort 
Claims Act (FTCA) for injuries suf­
fered when he dived o(T a pier in a 
lake within a national wildlife ref­
uge in Illinois and hit bottom, the 
court, in Miller v United States 
(1976, ND 111) 442 F Supp 555, 
alfd (CA7 111) 597 F2d 614 (apply­
ing Illinois law), held that the 
United States had been guilty of a 
“wilful or malicious failure to 
guard or warn against a dangerous 
condition” in the lake, within the 
meaning of the Illinois recreational 
use statute, which preserved a 
landowner’s liability in such cir­
cumstances. Observing that state 
courts had not construed the stat­
ute, the court turned for guidance 
to the Illinois structural work act, 
which created a right of action for 
personal injuries occasioned by 
willful violations of the act. The 
court declared that a willful viola­
tion occurred when the alleged vio­
lator, by the exercise of reasonable 
care, could have discovered the 
existence of the dangerous condi­

tions.46 The court stated that will­
fulness was not limited to knowing 
or intentional, or even to reckless, 
disregard. The court declared lhat 
the United Slates could have dis­
covered—in fact it knew—of the 
dangerous conditions at the pier, 
but the government did nothing to 
remedy them or to warn users 
against the conditions. The court, 
rendered a judgment for the swim­
mer on the issue of liability only.

Apparently finding the United 
States guilty of a willful failure to 
warn a swimmer of a dangerous 
condition, submerged tree stumps, 
in a lake, the court, in Stephens v 
United States (1979, CD III) 472 F 
Supp 998 (applying Illinois law), 
rendered a judgment for the swim­
mer on the issue of liability in his 
action to recover from the United 
States under the Federal Tort 
Claims Act. The swimmer hit his 
head on a submerged tree stump 
after diving into the lake, which 
was in an Illinois state park located 
on land leased by the state from 
the United States. The Illinois rec­
reational use statute preserved a 
landowner’s liability for a "wilful 
or malicious failure to guard or 
warn against a dangerous condi­
tion, use, structure, or activity." 
The court stated that the keys to a 
finding of willfulness were (1) the 
foreseeability of the danger, and 
the probability and gravity of harm 
from it, (2) the defendant’s knowl­
edge of the danger, and (3) th 
actions taken by the defendant in 
view of the first two factors. Find­
ing these elements present, the 
court concluded that (1) the United

56. In Johnson  v Stryker Corp. the cou rt expressed its disagreem ent 
(1979, 1st Dist) 70 III A pp 3d 717, 26 with th is statem ent, which it described 
III Dec 931, 388 NE2d 932, § 22[b], as dicta.
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States knew of the presence of the 
stumps; (2) the probability of harm 
from the stumps, and the probable 
gravity of injury, were great; and
(3) a prohibition of swimming or 
diving, or the posting of a simple 
warning sign, would have alerted 
the swimmer of the risk of harm. 
The court apparently did not ad­
dress the government's possible 
"malicious" conduct or failure to 
"guard." Acknowledging that there 
had been no reported similar acci­
dents during the lake’s previous 5 
years of operation, the court none­
theless held the L '*"d States not 
protected by the statute.

In a motorbike operator’s action 
to recover from a landowner for 
injuries suffered when he struck a 
cable stretched across a motorbike 
trail on the landowner’s property, 
the court, in Krevics v Ayars (>976) 
141 NJ Super 511, 358 A2f 14, 
accepting the motorbike ope.ator’s 
allegations as true for purposes of 
denying the landowner’s motion 
for summary judgment, apparently 
held lhat the "quality” of the land­
owner's alleged act of causing or 
consenting to the placing of the 
cable across the trail, if proved, 
would render the landowner not 
protected by the state recreational 
use statute. The motorbike opera­
tor alleged that the landowner had 
allowed and maintained the trail on 
the property for several years prior 
to putting up the chain. The court 
declared that the statute did not 
apply if a landowner created or 
knowingly permitted the creation 
of the hazard causing the injury.

The court apparently based its de­
cision on an exception in the stat­
ute for a landowner's "willful or 
malicioun failure to guard, or warn 
against, a dangerous condition, 
use, structure or activity." The 
court distinguished Odar v Chase 
Manhattan Bank (1976) 138 NJ 
Super 464, 351 A2d 389. certif den 
70 NJ 525, 361 A2d 540, § 22[b|, 
on the ground that the injury in 
that case was caused by natural 
conditions—a pond and ice 
through which the decedent had 
fallen—which had not been created 
or maintained by the defendant. 
Observing that the situation of this 
case was the opposite, the court 
declared that the erection of the 
cable was certainly a willful act.87
[b] Exception not applicc

In the following cases, involving 
actions to recover for an entrant’s 
injury or death on, or in a body of 
water adjoining, property in which 
the defendant or its insured held 
an interest, the courts explicitly or 
apparently held, stated, or declared 
supportable a finding that the de­
fendant or the insured had not 
been guilty of a “wilful or mali­
cious failure to guard or warn 
against a dangerous” condition, 
use, structure, or activity, within 
the meaning of a slate recreational 
use statute preserving a defen­
dant's liability under such circum­
stances.

Affirming a summary judgment 
for a city in an action in which a 
father sought to recover for his 
two sons’ drowning in a river ad-

57. T his case was distinguished in 
L auber v N arbut (1981) 178 NJ Super 
591, 429 A2d 1074, certif  den 89 NJ 
390, 446 A2d 127, and  Orawsky v

Jersey Cent. Power & Light Co. (1977, 
ED Pa) 472 F Supp 881 (applying New 

Jersey  law), bo th  in § 22(b).
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joining a cily park, the court, in 
Glover v Mobile (1982, Ala) 417 
So 2d 175, apparently held that the 
city bad not been guilty of a "wilful 
or malicious failure to guard or 
warn against a dangerous condi­
tion, use, structure or activity,” 
within the meaning of a section of 
the slate recreational use statute 
preserving a landowner's liability 
under such circumstances. The 
sons were apparently using the 
park when they entered the river 
and became trapped in its whirl­
pools, The court simply pointed 
out that the cily had a policy of 
"no swimming” at the park.

In an action in which the plaintiff 
sought to recover for injuries suf­
fered when, sliding down a 200- 
foot-long spillway on a dam, he 
slid over the end and fell 20 feet to 
the creekbcd below, the court, in 
Russell v Tennessee Valley Author- 
iiy (1983, ND Ala) 5G4 F Supp 
1043 (applying Alabama law), held 
that one defendant, a federal au­
thority operating the dam, bad not 
demonstrated a ‘V ’ful or mali­
cious failure to guard or warn 
against a dangerous condition, use, 
structure or activity,” within the 
meaning of a section of the Ala­
bama recreational use statute pre­
serving a defendant’s "liability 
which otherwise exists” under such 
circumstances. The court acknowl­
edged that, although the authority 
had never maintained the spillway 
for public recreational purposes, 
access to the spillway was not diffi­
cult, and the authority did not reg­
ularly station employees at the 
spillway to prevent access. How­
ever, pointing out that the condi­
tion causing the accident was the 
flow of water down and over the 
end of the spillway, the court

stressed that the plaintiff readily 
admitted his awareness of the dan­
ger. Turning to the other defen­
dants, two state authorities that 
apparently operated the reservoir 
created by the dam, the court de­
clared that they owed no duty to 
one recrcationally using a facility 
over which they had no incidents 
of ownership or control. Granting 
each defendant's motion for sum­
mary judgmc the court appar­
ently held * protected by the 
statute.

In Clark v Tennessee Valley Au­
thority (1985. NO Ala) GOG F Supp 
130 (applying Alabama law), the 
court, in an action brought by fish­
ermen who lost their boat over a 
spillway allegedly as a result of the 
defendant's negligent and wanton 
misconduct in the maintenance of 
a c*am and reservoir, held that the 
defendant could not be held liable 
because the fishermen had not es­
tablished that ihe conduct involved 
was willful as was required of stat­
ute to establish the liability of a 
noncommercial public recreational 
landowner. The court noted that 
there was ample evidence that the 
defendant had placed adequate 
warning signs near the spillway.

Affirming a summary judgment 
for the insurer of a private frater­
nal organization in an action in 
which a swimmer sought to recover 
from the insurer and from the 
United States for injuries suffered 
when he dived ofT a rock in a 
swimming area of a river in a na­
tional park in Arkansas and hit a 
submerged rock, the court, in Man- 
del v United States (1983, CA8 
Ark) 719 F2d 963 (applying Arkan­
sas law), held that there was no 
evidence of willful or malicious
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conduct on the part of the organi­
zation, within the meaning of a 
section of the Arkansas recre­
ational use statute preserving a 
landowner’s liability for a "wilful 
or malicious failure to guard or 
warn against a dangerous condi­
tion, use, structure or activity." 
The swimmer's claim against the 
insurei was apparently based on 
the fact that at the swimming area, 
property owned by the organiza­
tion was adjacent to the national 
park.M The court stated that willful 
and wanton conduct was conduct 
showing an utter indifference to, or 
conscious disregard for, the safety 
of others.

In an action in which a motorcy­
cle rider sought to recover from an 
earth removal company Tor injuries 
suffered when he drove ofr a 
"blind shear end" of a mound of 
stockpiled dirt maintained by the 
company on 'md on which it was 
excavating ponding basins, the 
court, in O ’Shea v Claude C. 
Wood Co. (1979, 3d Dist) 97 Cal 
App 3d 903, 159 Cal Rptr 125, 
stated that the driver failed to raise 
an issue of fact concerning the 
company’s “willful or malicious 
failure to guard or warn against a 
dangerous condition, use, structure 
or activity,” within the meaning of 
the state recreational use statute, 
which preserved a landowner’ ’la­
bility under such circumst, s. 
The court stated that willful or 
wanton misconduct was intentional 
wrongful conduct, done either with 
knowledge that serious injury to 
another would probably result, or 
with a wanton and reckless disre­
gard of the possible results. Noting

that the company’s affidavits de­
clared dial it had not willfully or 
ma'iiciously failed to warn the mo­
torcycle driver, the court stressed 
that the rider had not introduced 
any evidence tending to show will­
ful or malicious conduct. Although 
reversing a summary judgment for 
the company, on the ground that 
the statute's applicability was in 
question, the court declared that 
die trial court could, on remand, 
properly enter partial summary 
judgment on the issue of willful or 
malicious conduct.

In an action in which a man who 
was walking iu a national forest 
within California sought to recover 
under the Federal Tort Claims Act 
(FTCA) from the United States for 
injuries suffered when the ground 
underneath him gave way and lie 
fell into an underwater hot-watcr 
pool, the court, in Simpson v 
United States (1982, CD Cal) 5G4 
F Supp 945 (applying California 
law), rendering judgment for the 
United States, held that the gov­
ernment had not willfully or mali­
ciously failed to guard against dan­
gerous conditions. The court was 
apparently applying a section of 
the California recreational use stat­
ute that apparently preserved a 
landowner’s liability for a “willful 
or malicious failure to guard or 
warn against a dangerous condi­
tion, use, structure or activity.” 
The court found as a fact that the 
accident had occurred within an 
area that the government had 
fenced ofT and posted as prohibited 
to public entry due to the area's 
dangerous nature. The court de­
clared that the government’s post-

58. This fact is taken from  the dis- S tates (1982, VVD Ark) 545 F Supp 907 
trict court opinion at M andel v U nited (applying Arkansas law).
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ing of warning signs in the area 
and construction of a fence sur­
rounding the area was a good- 
faith, appropriate, reasonable, and 
adequate response lo the dangers 
existing in the area. These mea­
sures constituted adequate warn­
ing, the court continued, of known 
concealed dangers existing in the 
area.**

Where a 14-year-old hoy 
drowned in a lake during a church 
Sunday school picnic, the court, in 
Herring v It. L. Mathis Certified 
Dairy Co. (1970) 121 Ga App 373, 
173 SF.2d 7 lfi, app dismd 400 US 
922, 27 L F.d 2d 183, 91 S Cl 192, 
held lhat neither the corporation 
that had provided the picnic 
grounds and lake resort to the 
church group, nor the corpora­
tion's general manager, had been 
guilty of a willful and malicious 
failure to guard or warn the boy 
against a dangerous condition. The 
court was apparently applying a 
section of the state recreational use 
statute preserving a landowner’s 
liability for a “wilful or malicious 
failure to guard or warn against a 
dangerous condition, use, struc­
ture, or activity."80 The court 
stated that the general manager, 
and hence the corporation, knew 
lhat the group was holding the 
picnic on the property, but he was

59. T h e  text o f  the statu te , anu the 
facts in part, arc taken from  Simpson v 
United S tates (1981, CA9 Cal) 652 F2d 
831, on rem and (CD Cal) 564 F Supp 
945 (applying C alifornia law), which 
had reversed the trial co u rt’s earlier 
rendition o f  sum mary ju d g m en t fo r the 
governm ent. T hat court had defined 
willfulness and m aliciousness as in ten ­
tional, wrongful conduct done either 
with knowledge that serious injury to

not in charge ol them and could 
not have been expected to leave 
his duties with the dairy for the 
purpose of superintending the con­
duct of each of the children, '['here 
were apparently no dangers in the 
use of the lake, the court contin­
ued, lhat were not to he found in 
the use of any similar body of 
water. The boy was presumed to 
know about and to appreciate 
these dangers, the court sttesscd. 
Even if the corporation was operat­
ing a swimming pool, ,'ithin the 
meaning of a county ordinance 
regulating the operation of swim­
ming pools, the court declared, the 
coi poration’s mere failure to com­
ply with some of the provisions of 
the ordinance did not support a 
charge of willful and malicious ac­
tion against the son. Molding the 
corporation and the general man­
ager protected by the statute, the 
court granted a summary judgment 
in their favor in an action by the 
boy’s mother to recover for his 
alleged wrongful death.

In a mother’s action to recover 
from a mill for injuries suffered by 
her 13-year-old child when he at­
tempted lo retrieve a baseball from 
an open and unguarded conveyor 
belt in operation outside the mill’s 
factory, the court, in Washington v 
Trend Mills, Inc. (1970) 121 Ga 
App 659, 175 SE2d 111, affirming

an o th e r would probably result, o r  with 
w anton and  reckless disregard o f  the 
possible results.

60. T h e  text o f  the statu te  is taken 
from  a p rio r appeal in the case, Bourn 
v H erring  (1969) 225 G a 67, 166 SE2d 
89, conform ed to 119 Ga A pp 226, 
166 SE2d 607, later app 225 Ga 653, 
171 SE2d 124, transf to  121 Ga App 
373, 173 SE2d 716, app dism d 400 US 
922, 27 L Ed 2d  183, 91 S Ct 192.
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a summary judgment for the mill, 
declared without further discussion 
that the mill had not been guilty of 
a “wilful or malicious failure to 
guard or warn against a dangerous 
condition, use, structure or activ­
ity," within the meaning of the 
state recreational use statute, which 
preserved a defendant’s liability 
under such circumstances. The 
child was playing baseball on a 
vacant lot on the mill’s property. A 
ball hit by another player had 
come to rest “in the machine," 
which was located an unspecified 
distance from the lot. The child 
apparently reached the machine by 
way of a path that was frequently 
used by members of the commu­
nity. The court apparently consid­
ered important the child’s undis­
puted testimony that he had been 
aware of the dangers of the ma­
chine. The court apparently held 
the mill protected by the statute.

In an action to recover for the 
alleged wrongful death of the 
plaintifTs 10-year-old son on a 
power company’s property, the 
court, in McGrudcr v Georgia 
Power Co. (1972) 126 Ga App 562, 
191 SE2d 305, revd on other 
grounds 229 Ga 811, 194 SE2d 
440, § 22[a], slated that nothing in 
the record suggested malice by the 
company, within the meaning of a 
section of the state recreational use 
statute preserving a landowner's 
liability for a "wilful or malicious 
failure to guard or warn against a 
dangerous condition, use, struc­
ture, or activity.”

See Herring v Hauck (1968) 118 
Ga App 623, 165 SE2d 198, in 
which the court commented on the 
provision in the state recreational 
use statute preserving a landown­

er's liability for a “wilful and mali­
cious failure to guard or warn 
against a dangerous condition, use, 
structure or activity." Considering 
a second statute that placed on 
landowners a duty not to injure a 
licensee willfully or wantonly, the 
court slated that this duty was 
broader than lhat established in 
the recreational use statute.

Affirming a judgment for a swim­
mer as to liability, but reversing 
the judgment as to damages, the 
court, in Davis v United Stales 
(1983, CA7 111) 716 F2d 418 (ap­
plying Illinois law), a swimmer’s 
action to recover from the United 
Stales under the Federal Tort 
Claims Act (FTCA) for injuries suf­
fered when he dived into a lake at 
a national wildlife refuge in Illinois 
and hit a submerged rock, held 
that the United States had not 
been guilty of a “willful or mali­
cious failure to guard or warn 
against a dangerous condition," 
within the meaning of the Illinois 
recreational use statute, which pre­
served a landowner’s liability under 
such circumstances. Observing that 
the government had posted “no 
swimming” and “no diving" signs 
at the lake, the court acknowledged 
that the government had failed to 
take the additional precaution of 
posting a sign specifically warning 
of submerged rocks. However, de­
clared the court, sucn a sign would 
not have been of cenain efficacy, 
since many would-be divers might 
ignore such a sign, believing that 
they would see any rocks, or that 
the sign referred to another part of 
the lake or was just another mani­
festation of the "nanny spirit" of 
modern government. The court 
stressed that the statutory term 
“willful or malicious” denoted a

349
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higher degree of wrongdoing than 
“wilirul and wanton." However, the 
court went on to hold that the 
statute did not apply to the United 
States.

See Johnson v Stryker Corp. 
(1979, 1st Dist) 70 111 App 3d 717, 
26 111 Dec 931, 388 NE2d 932, in 
which no willful or malicious con­
duct was alleged, but in which the 
court commented on the provision 
in the state recreational use statute 
preserving a landowner’s liability 
for a “willful or malicious failure lo 
guard or warn against a dangerous 
condition, use, structure, or activ­
ity." An administrator of a dece­
dent’s estate sought to recover 
from a landowner and another for 
the decedent’s death 4 years after 
being injured diving into a pond 
on the landowner’s property. The 
court declared that it could not 
agree with the statement in Miller 
v United States (1976, ND III) 442 
F Supp 555, afTd (CA7 111) 597 F2d 
614 (applying Illinois law), § 22[a], 
that liability ex'sted under this pro­
vision if by the exercise of reason­
able care the existence of the dan­
gerous conditions could have been 
discovered and become known, ap­
parently by the landowner. Point­
ing out that landowners had never 
been liable to licensees for delects 
of which the landowner was not 
aware and had no reason to be 
aware, the court stressed lhat such 
an interpretation would defeat the 
whole purpc__ of the statute, 
which was to encourage the open­
ing up of land by landowners 
through granting an immunity that 
did not otherwise exist. The court 
remanded the case with directions 
to dis , the administrator’s

. Inst the landowner.

See also McCain v Commercial 
Union Ins. Co. (1983, WD La) 592 
F Supp 1. ques certified (CA5 La) 
719 F2d 1271 (applying Louisiana 
law), an action to recover for inju­
ries suffered by the plaintifT while 
diving from the high-diving board 
into a swimming pool run by the 
defendant recreational district, in 
which the court, granting the dis­
trict’s and its insurer's motions for 
summary judgment, held that there 
had not been a “willful or mali­
cious failure to warn" on the part 
of the district. The Louisiana rec­
reational use statute preserved a 
defendant's liability for a "willful 
or malicious failure to wan .gainst 
a dangerous condition, use, struc­
ture or activity." The court noted 
that "willful” meant voluntary, in­
tending the result that actually 
came to pass, conscious, knowing, 
and premeditated. The court also 
stated lhat a malicious injury was 
one committed against a person at 
the prompting of malice or hatred 
toward him, or done spitefully or 
wantonly, and involved 'he concept 
of some conscious design. Pointing 
out that the director of the district 
had held his position for 15 years 
and in that time had received no 
prior complaints about the high 
dive, the court declared that there 
could be no willful or malicious 
failure to warn given this lack of 
knowledge regarding the condition 
in question. The court held the 
action barred by the s'atute.

In a father’s action to recover for 
injuries suffered by his 2-Vi-year- 
old daughter when she fell from a 
slippery slide in a park c med and 
operated by the defendant city, the 
court, in Watson v Omaha (1981) 
209 Neb 835, 312 NW2d 256, held 
that a finding of fact by the trial
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court—that the city’s negligence 
did not rise to the level of a “will­
ful or malicious failure to guard or 
warn against a dangerous condi­
tion"—was not clearly wrong and 
could not be disturbed on appeal. 
The statute preserved a landown­
er’s liability when there was such a 
failure in the face of a "dangerous 
condition, use, structure, or activ­
ity.” The daughter had fallen from 
the ladder of the slide when she 
had been attempting to dismount. 
The greater portion of the left 
handrail had been cut ofT, and the 
daughter fell on reaching the point 
at which the rail was missing. The 
court observed that witnesses pro­
vided conflicting accounts about 
how long the handrail had been 
missing. The father’s witnesses 
stated that the rail had been miss­
ing for approximately 2 weeks 
prior to the accident, whereas the 
city's maintenance personnel testi­
fied that it was in place until the 
morning of the accident. Holding 
the city protected by the statute, 
the court reversed a judgment for 
the father and dismissed the ac­
tion.

In the action of two fathers to 
recover for injuries suffered by 
each of their sons in an explosion 
at a city park, the court, in Garre- 
ans v Omaha (1984) 216 Neb 487, 
345 NW2d 309, held that the city 
had not been guilty of a “willful o'.- 
malicious failure to guard or warn 
against a dangerous condition, use, 
structure or activity." The state 
recreational use statute prese -ved a 
defendant’s liability under such cir­
cumstances. Tlie sons had been 
playing with firecrackers and had 
been injured when thev dropped a 
lighted firecracker into a black, 55- 
gallon .^rum through a 1-inch hole

in the lid. The drum, which was 
apparently filled with a flammable 
liquid, exploded, spraying liquid 
on the 12-year-old sons. The court 
staled lhat, for willful misconduct 
to exist, there was required to be 
actual knowledge, or its legal 
equivalent, of the peril to be ap­
prehended, coupled with a con­
scious failure to avert injury. It was 
apparently unknown how the drum 
got into the park, although the 
court pointed out that there was 
no evidence that the city had 
placed the drum there. The record 
showed, the court continued, that 
park employees did not observe 
the barrel on their routine trips 
through the park. The city’s failure 
to observe the barrel, the court 
declared, may have been ordinary 
negligence, in that the city in the 
exercise of due care should have 
known of the existence of a dan­
ger, but the failure did not amount 
to willful misconduct. An actor 
could not act willfully in failing to 
remove a danger of which he had 
no knowledge, the court pointed 
out. Holding the city protected by 
the statute, the court reversed a 
judgment for the fathers and di­
rected the trial court to dismiss the 
case.

In a college student's action to 
recover from the United States un­
der the Federal Tort Claims Act 
(FTCA) for injuries suffered when 
he fell down a vertical shaft in an 
abandoned mine on federal prop­
erty in Nevada, the court, in Gard 
v United States (1979, CA9 Cal) 
594 F2d 1230, cert den 444 US 
866, 62 L Ed 2d 90, 100 S Ct 138 
(applying Nevada law), affirming a 
summary judgment for the United 
States, held that the undisputed

35 1
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facts of the case failed lo show lhat 
the United States had been guilty 
of a “willful or malicious failure lo 
guard, or to warn against, a dan­
gerous condition, use, structure or 
activity." The Nevada recreational 
use statute preserved a landown­
er’s liability under such circum­
stances. The court pointed out that 
there was no evidence that any 
employee of the United States had 
ever inspected the mine. The court 
also stressed that a supervisory 
governmental engineer stated that 
lie had never noticed any activity in 
the vicinity of the mine, and had 
never received any other expres­
sion of concern about the mine’s 
safety from members of the public 
or federal employees. Addressing 
the student’s contention that the 
United States violated a Nevada 
statute requiring the fencing of 
mines, the court replied that a vio­
lation of the statute, even if 
proved, would at most constitute 
evidence of negligence or negli­
gence per se. The court held the 
United States protected by the stat­
ute.

In three consolidated wrongful 
death actions to reco .cr from the 
United States under the Federal 
Tort Claims Act for the death of 
three recreational users during a 
flash flood of a national recre­
ational area in Nevada, the court, 
in Ducey v United States (1981, 
DC Nev) 523 F Supp 225, afTd in 
part and revd in part on other 
grounds (CA9 Nev) 713 F2d 50461 
(applying Nevada law), held that 
the United States had not been

guilty of a "willful or malicious 
failure to guard, or to warn 
against, a dangerous condition," 
within the meaning of the Nevada 
recreational use statute, which pre­
served a landowner's liability under 
such circumstances. The court de­
clared that, lo constitute willful 
injury, there was required to be 
design, purpose, and intent to do 
wrong and inflict the injury. The 
court observed that the plaintiffs, 
whose relationships to the recre­
ational users were not specified by 
the court, had neither alleged nor 
proved that the United States actu­
ally intended the deaths of the 
recreational users. Holding the 
United States protected by the stat­
ute, the court rendered judgment 
m its favor.

In a wife’s action to recover for 
the death of her husband, who 
drowned while attempting to res­
cue their daughter after she had 
fallen through the ice while ice- 
skating on a pond, the court, in 
Oda." v Chase Manhattan Bank 
(1976) 138 NJ Super 464, 351 A2d 
389, certirden 70 NJ 525, 361 A2d 
540, held that the defendant bank, 
which was the trustee of the estate 
that owned the land that the pond 
was on, had not been guilty of a 
“willful or malicious failure to 
guard, or to warn against, a dan­
gerous condition, use, structure or 
activity.” The state recreational use 
statute preserved the liability of the 
owner, lessee, or occupant of land 
under such circumstances. The 
wife argued that the bank’s failure 
to fence, post, or patrol, or in

61. T he cou rt, in Ducey v United m ent-of-considcration exception  ap-
States (1983, CA9 Nev) 713 F2d 504 plied and deprived  the U nited States o f
(applying Nevada law), § 30[a], re- statu tory  pro tection ,
versed on the grounds that the pay-

352

47 ALR4th L i a b i l i t y  L i m i t a t i o n — ILvnii U s e  §  2 2 [b ]
17 Al.R4tli 262

some manner prevent licensees or 
trespassers from entering, the 
property—with knowledge of prior 
frequent use of the property for 
recreational purposes—created a 
question of fact whether the bank’s 
failure to do so constituted willful 
or malicious conduct. Disagreeing, 
the court stressed that it did not 
equate a failure to act under the 
circumstances with willful or mali­
cious conduct. To do so, the court 
continued, would defeat the obvi­
ous legislative intent. Holding the 
bank protected by the statute, the 
court affirmed a summary judg­
ment in its favor.9*

In an action in which a jeep 
operator and one of his passengers 
sought to recover from a cily for 
injuries suffered when the jeep 
struck a steel cable strung along 
wooden posts on a 35-acre tract of 
land leased by the cily and used in 
part for a police practice pistol 
range, the court, in Laubcr v Nar- 
but (1981) 178 NJ Super 591, 429 
A2d 1074, certif den 89 NJ 390, 
446 A2d 127, held that the cily had 
not been guilty of a “willful or 
malicious failure to guard, or to 
warn against, a dangerous condi­
tion, use, structure or activity." 
The state recreational use statute 
preserved a landowner’s or lessee’s 
liability under such circumstances. 
A cable enclosed the pistol range 
on two sides, and served as a fence 
or barrier to prevent damage to 
the range. The court simply stated 
that there was no evidence sup­
porting an inference that the cable, 
if hazardous, had been erected 
willfully or maliciously lo bar ac­
cess to or use of the hills adjoining

the range. The court distinguished 
Krevics v Ayars (1976) 141 NJ 
Super 511, 358 A2d 844. § 22|aJ, 
on the ground that the defendant 
in that case had caused a cable to 
be placed across a motorbike trail 
on his property for the express 
purpose of keeping others off the 
trail. Holding the city immunized 
by the statute, the court reversed a 
judgment for the plaintiffs.

In an action in which the plaintiff 
sought to recover for injuries suf­
fered when he dived ofT a bulkhead 
while fishing in a bay and struck 
bottom, the court, in Orawsky v 
Jersey Cent. Power & Light Co. 
(1977, ED Pa) 472 F Supp 881 
(applying New Jersey law), granting 
the defendant utility's motion for 
summary judgment, held that the 
utility, which owned the property 
on which the bulkhead was located, 
had not been guilty of a “willful or 
malicious failure to guard or warn 
against a dangerous condition, use, 
structure or activity.” T he New Jer­
sey recreational use statute pre­
served a landowner’s liability under 
such circumstances. Rejecting the 
plaintiff's argument lhat the shal­
lowness of the water was a danger­
ous condition, and that the itility’s 
failure to warn against that danger 
was willful and malicious, the court 
declared that construing the utili­
ty’s failure to warn of shallow wa­
ter as willful conduct would render 
the statute meaningless. Distin­
guishing Krevics v Ayars (1976) 
141 NJ Super 511, 358 A2d 844,
§ 22[a], which had held lhat there 
existed a jury issue as to malicious­
ness, the court stressed that the 
record in the present case was

62. This case was distinguished in Krevics v Ayars (1976) 141 N J S uper 
5 1 1 ,3 5 8  A2d 844, § 22[a).

35 3



§ 22 [b ] L i a b i l i t y  L i m i t a t i o n — I-ani> U s e  47 ALR4ih
47 AI.R-llli 262

completely barren of any facts sug­
gesting willful or malicious conduct 
by the utility. 'I’lte court held the 
utilit) protected by the statute.

In a consolidated appeal of two 
actions seeking recovery for inju­
ries suircred in state forest land, 
the court, in Sega v State (1983) 
GO NY2d IBS, 469 NYS2d 51. 456 
NE2d 1174, allirming a judgment 
for the state in one action and 
reversing a judgment for the claim­
ant in the second action, held that 
neither claimant had established 
that the state had acted willfully or 
maliciously within the meaning of 
the state recreational use statute, 
which provided lhat the statute did 
not limit liability otherwise existing 
for "willful or malicious failure to 
guard, or to warn against, a dan­
gerous condition, use, structure or 
activity.” One claimant was injured 
when, while hiking with others in a 
slate forest, she sat down on a 
bridge railing and the railing gave 
way. The other claimant had been 
injured when (he three-wheeled, 
all-terrain vehicle he was driving 
through the forest had struck a 5/ft- 
inch steel cable, stretched across a 
road, that was intended to prevent 
entry into the forest by vehicles. 
Considering the hiker's claim, the 
court declared lhat no evidence 
supported a finding that the state 
had acted willfully or maliciously in 
failing to discover ot to warn about 
the defect in the railing. Turning 
to the vehicle driver’s claim, the 
court said that, although the state 
may have been negligent in con­
structing the cable gate and in fail­
ing to post warnings, there was

nothing to show that its conduct 
was willful or malicious. Therefore, 
held the court, the statute barred 
both claimants' actions.

In an action in which a wife 
sought to recover for her hus­
band's death when the snowmobile 
he was driving collided wuh a gate 
on the defendant corporation's 
property, the court, in Rock v Clou­
et etc Materials, Inc. (1974, 3d 
Dept) 46 App I)iv 2d 300, 362 
NYS2d 258, app dismd 36 NY2d 
772, 368 NYS2d 841, 329 NK2d 
672, affirming a judgment for the 
corporation, held that the corpora­
tion had not been guilty of a "will­
ful or malicious failure to guard, or 
to warn against, a dangerous" con­
dition or structure, within the 
meaning of the slate recreational 
use statute, which preserved a 
landowner's liability for such a fail­
ure in the face of a "dangerous 
condition, use, structure, or activ­
ity." The court staled that the pur­
pose of the statute was to codify 
the common law.83 Translating the 
statutory provision into the lan­
guage of the common law, the 
court declared that the wife bore 
the burden of proving that the gate 
constituted a dangerous structure, 
that the corporation should have 
known that the gale constituted an 
unreasonable hazard, and that the 
corporation had reason to believe 
that a passerby could not have dis­
covered the gate for himself. In 
holding that the wife failed to meet 
this burden, the court stated that 
the gate was not hidden or con­
cealed. Perhaps more important, 
the court declared, was the fact

63. It should  be noted that Sega v held that the sta tu te  was contrary to
S ta te  (1983) 60 NY2d 183, 469 NYS2d th e  com m on law as it existed a t the
51, 456 NE2d 1174, this subsection, time o f  the s ta tu te ’s enactm ent.
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that the gate's presence was known 
lo other snowmobilers. The court 
therefore held the corporation pro­
tected by the statate.

In a snowuiobiler's action to re­
cover from the state (or injuries 
suffered when he struck a nock, 
which was owned and maintained 
by the state, while he was snowmo- 
biling on a frozen lake, the court, 
in Wight v Stale (1978) 93 Misc 2d 
560, 403 NYS2d 450. dismissing 
the snowuiobiler's ci >111, held that 
the stale had not been guilty of a 
"willful or malicious failure to 
guard, or to warn against, a dan­
gerous condition, use, structure or 
activity." The state recreational use 
statute preserved the liability of an 
owner, a lessee, or an occupant of 
laud under such circumstances. 
Observing thaL the nonpaying 
snowmobilcr was a licensee, the 
court declared that the statutory 
standard was nothing more than a 
restatement of the coinmon-law 
duty of care owed a licensee. The 
court held that this duty owed a 
licensee was to refrain from inten­
tional, wanton, or willful infliction 
of injuries, and to warn of (taps 
and dangerous defects not likely to 
be discovered by the licensee. The 
snowmobiler apparently contended 
that the dock was a trap because, 
covered with snow as it was during 
the sudden snowstorm in which the 
accident occurred, he mistook the 
dock for a snowbank. Disagreeing, 
the court pointed out that the con­
crete dock was plainly visible ex­
cept under the most adverse 
weather conditions, such as those 
existing at the time of the accident.

It was not reasonable, the court 
continued, to require the stale to 
foresee that snowmobilers would 
make use of the lake under such 
conditions. The court held (he 
state protected by the statute.

See Curtiss v County of Che­
mung (1980, 3d Dept) 78 App Div 
2d 908. 433 NYS2d 514, an appeal 
from three jointly tried actions 
brought by two teenage boys in­
jured, and the administrator of the 
estate of a teenage hoy killed, in 
the collapse of a shed on farmland, 
in which the court discussed the 
meaning of the provision in the 
state recreational use statute pro­
viding that the statute did not limit 
the liability otherwise existing for a 
landowner's "willful or malicious 
failure to guard, 01 to warn 
against, a dangerous condition, 
use, structure or activity." The 
three boys went to the farm to 
hunt and hike. They later congre­
gated in the shed, and it collapsed. 
The court stated that the legislative 
intent in enacting the statute was 
lo codify the common law as it 
then existed.04 Apparently describ­
ing the common law, the court 
declared lhat, since there was no 
intentional, wanton, or willful in­
fliction of injuries, the county’s 
duty was to warn those coming on 
the land of traps or unreasonably 
hazardous defects of which the 
county knew and that the entrants 
could not discover on reasonable 
inspection. On the ground lhat the 
trial court had erred in excluding 
consideration of the statute, the 
court reversed judgments for the 
administrator and the boys, and

64. It should  be noted that Sega v held  that the sta tu te  was c o n tra ry  to
State (1983) 60 NY2d 183, 469 NYS2d the  com m on law as it ex isted  a t the
51, 456 NE2d 1174, this subsection, tim e o f  the s ta tu te 's  enac tm en t.
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remanded the case for further pro­
ceedings, wliile rendering various 
dispositions of third-party com­
plaints filed by the county in each 
action.

In an action against an owner of 
property used for recreational pur­
poses to recover damages for inju­
ries suffered by a bicyclist when lie 
rode his bicycle at night into a 
drainage ditch on the owner’s 
property, the court in Seminara v 
Highland Lake Bible Conference, 
Inc. (1985, 3d Dept) 112 App Div 
2d 030, 492 NYS2d 14G, constru­
ing a stale statute exempting land­
owners from liability for injuries 
suffered by persons using the 
property for recreational purposes 
except when the owner willfully or 
maliciously failed to guard or warn 
against a dangerous condition on 
the property, held that the excep­
tion was not applicable because the 
drainage ditch in question consti­
tuted no danger to persons using 
the land for its ordinary and usual 
purposes. Noting that the accident 
occurred at night, the court ob­
served that there was no evidence 
that bicyclists used this land after 
hours of darkness without a head­
light.

In a fisherman’s action to re­
cover from a federal authority un­
der the Federal Tort Claims Act 
for injuries suffered during a rock- 
slide at a dam in Tennessee at 
which he was fishing, the court, in 
Shaver v Tennessee Valley Author­
ity (1982, ED Tenn) 565 F Supp 
12 (applying Tennessee law), 
granting summary judgment for 
the authoiity, held that the author­
ity, which operated the dam, had 
not been guilty of a "willful or 
malicious failure lo guard or warn

against a dangerous condition." 
The Tennessee recreational use 
statute preserved a defendant's lia­
bility under such circumstances. 
The court declared that willful or 
malicious misconduct was inten­
tional, deliberate, and purposeful. 
The court stressed that there was 
no evidence of harm to anyone 
other than the fisherman during 
the 30 years’ history of the dam, 
and lhat the fisherman had pointed 
to only two or three occurrences of 
rocks falling down the dam face, 
although many people had visited 
the dam for recreational or other 
purposes. The court also observed 
that a civil engineer, who was em­
ployed by the authority and was 
responsible for the inspection and 
maintenance program for the dam, 
testified that authority employees 
made monthly inspections of the 
slopes on the reservoir face of the 
dam for subsidence of slope and 
spalling of rock. The engineer also 
testified that major engineering in­
spections were made every 2-'/4 
years. The court held the authority 
protected by the statute.

In an action to recover from the 
United States under the Federal 
Tort Claims Act (FTCA), and from 
other defendants, for injuries sus­
tained by the plaintiff in a motorcy­
cle accident that occurred on fed­
eral land in Utah, the court, in 
Ewell v United States (1984, DC 
Utah) 579 F Supp 1291 (applying 
Utah lav/), held that llie United 
States had not been guilty of a 
“willful or malicious failure to 
guard or warn against a dangerous 
condition, use, structure or activ­
ity.” The Utah recreational use 
statute preserved a landowner’s lia­
bility under such circumstances. 
The court stated that willful mis­
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conduct was the intentional failure 
lo do an act, with knowledge that 
serious injury was the probable 
result. The accident had apparently 
occurred when the motorcycle on 
which the plaintiff was a passenger 
ran into a gravel pit on the prop­
erty, and the court stressed that 
there was no indication that, on 
the date of the accident, any fed­
eral employee was aware that a 
gravel pit operation was being con­
ducted on the land. The gravel pit 
was being operated by a county. In 
further declaring that the alleged 
violation of state and federal min­
ing statutes and regulations by the 
United States constituted at most 
evidence of negligence, or negli­
gence per se, the court was appar­
ently holding that these violations, 
even if proved, would not rise to 
the level of willful or malicious 
conduct. Holding the United Stales 
protected by the statute, the court 
granted its motion for summary 
judgment and dismissed the plain- 
tifFs claims against the other de­
fendants.

In an action to recover under the 
Federal Tort Claims Act from the 
United States for injuries suffered 
when the plaintifT fell down a cliff 
while sightseeing at a parkway 
overlook in a United States reser­
vation within Virginia, the court, in 
Hamilton v United States (1974, 
ED Va) 371 F Supp 230 (applying 
Virginia law), held that the United 
States had not been guilty of a 
“wilful or malicious failure to 
guard or wain against a dangerous 
condition, use, structure or activ­
ity.” The Virginia recreational use 
statute preserved a landowner’s lia­
bility under such circumstances. 
The overlook was bounded by an 
18-inch-high stone retaining wall.

The plaintiff and her husband 
walked to a grassy area below the 
retaining wall and came to a path 
leading along a chainlink fence that 
was approximately 5 feet high. Go­
ing through an opening in the 
fence, the two proceeded down a 
pathway having a decline of 50 to 
60 degrees. This path apparently 
led to the cliff. The court stressed 
that the United States had taken 
safeguards to protect persons on 
the property, one of which was the 
erection of the chainlink fence, 
which was intended to prohibit 
passage by pedestrians beyond a 
certain point. The court also found 
significant the fact that the United 
Slates had not known, nor had 
reason to know, of the break in the 
fence. Holding the United States 
protected by the statute, the court 
rendered judgment in its favor.

In an action in which a minor 
son and his parents sought to re­
cover from certain state employees 
for injuries suffered by the son 
when the “trail bike" that he was 
riding struck a cable stretched 
across a roadway used by the pub­
lic on state-owned recreational 
land, the court, in Wirth v Ehly 
(1980) 93 Wis 2d 433, 287 NW2d 
140, affirming the dismissal of the 
action, declared that the act of 
placing a wire cable across the 
road, standing alone, was not will­
ful or malicious within the meaning 
of a provision in the state recre­
ational use statute preserving a 
landowner’s liability for a "wilful 
or malicious failure to guard or to 
warn against a dangerous condi­
tion, use, structure or activity." 
The court held the employees, who 
worked for the state agency that 
maintained the land, protected by 
the statute.

357



"

§ 2 3 L i a b i l i t y  L im i t a t io n — L a n d  U s e  
47 A LR4th 262

47 ALR4th

§ 23. "Reckless failure to guard 
or warn against a dangerous 
condition, use, structure or 
activity”

In actions to recover for injuries 
suffered by an entrant on the de­
fendant’s property, the courts in 
the following cases held that the 
entrant stated a cause of action for, 
or presented a jury question as to, 
the defendant’s alleged “reckless 
failure to guard or warn against a 
dangerous condition, use, structure 
or activity," within the meaning of 
a provision of the stale recreational 
use statute preserving a defen­
dant’s liability under such circum­
stances.

In an action to recover for inju­
ries suffered by the plaintiff when 
he, then 2 years old, suffered se­
vere burns in hot springs within a 
park owned and operated by the 
defendant electric company, the 
court, in Van Gordon v Portland 
General Electric Co. (1983) 294 O r 
761, 662 P2d 714, on remand 64 
Or App 135, 667 P2d 532, re­
man Jed on other grounds 295 Or 
811, 670 P2d 1026, on remand 67 
Or App 290, 677 P2d 739, revd on 
other grounds, en banc 298 Or 
497, 693 P2d 1285, held that there 
existed a jury question whether the 
utility had been “reckless" in fail­
ing to post warning signs, within 
the meaning of the state recre­
ational use statute, which pre­
served a defendant’s liability for a 
“reckless failure to guard or warn 
against a dangerous condition, use, 
structure or activity” on the land. 
Each year as many as 6,000 people 
used the park. The court declared 
that § 500 of the Restatement of 
Torts (2d) articulated the correct

test, namely, that an actor’s con­
duct was in reckless disregard of 
the safety of another if he did an 
act or intentionally failed to do an 
act that it was his duty to the other 
to do, knowing or having reason to 
know of facts that would lead a 
reasonable person to realize not 
only that his conduct created an 
unreasonable risk of physical harm 
to another, but also that this risk 
was substantially greater than that 
which was necessary to make his 
conduct negligent. The court in 
effect reinstated a judgment for the 
plaintifT, and remanded the case 
for further consideration.

In a swimmer’s action to recover 
from a county for injuries suffered 
when he allegedly struck a sub­
merged stump while swimming in a 
lake in a county park, the court, in 
Hogg v Clatsop County (1980) 46 
O r App 129, 610 P2d 1248, revers­
ing an order sustaining the coun­
ty’s demurrer, held that the swim­
mer’s complaint stated a cause of 
action for the county’s alleged 
recklessness. The state recreational 
use statute preserved a landown­
er’s liability for a "reckless failure 
to guard or warn against a danger­
ous condition, use, structure or 
activity” on the land. Acknowledg­
ing that the complaint was couched 
in terms of “intentional” behavior 
by the county, the court observed 
that terms describing behavior giv­
ing rise to greater liability than 
mere negligence were often used 
interchangeably. The swimmer al­
leged that (1) the county had cre­
ated the swimming area; (2) the 
county knew that logs and debris 
were present; (3) the county failed 
to take any precautions to remove
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dangerous substances under the 
water surface; and (4) the county 
"intentionally" created a hazardous 
area designated for public swim­
ming, and willfully disregarded the 
safety of persons using the swim­
ming area. The court observed that 
a defendant's act was properly 
characterized as willful, wanton, or 
reckless8® only when it was appar­
ent, or reasonably should have 
been apparent, to the defendant 
that the result of the act was likely 
to prove disastrous lo the plaintiff, 
and the defendant acted with such 
an indifference toward, or utter 
disregard of, this consequence that 
it could be said that he was willing 
to perpetuate it. The court re­
manded the case for further pro­
ceedings.
§ 24. "Gross negligence o r  wilful 

and wanton misconduct”

[a] Exception applicable
In actions to recover for an en­

trant's injury or death on, or in a 
body of water adjoining, property 
in which the defendant had an in­
terest, the courts in the following 
cases held that the defendant had 
been guilty of, or that there existed 
a jury question whether the defen­
dant had been guilty of, "gross 
negligence" or “wilful and wanton 
misconduct,” or both, within the 
meaning of a recreational use stat­

ute preserving a defendant’s liabil­
ity for “gross negligence or wilful 
and wanton misconduct.”

In two estates' consolidated 
wrongful death actions to recover 
for the deaths of two brothers in a 
snowmobile accident, the court, in 
Estate of Thomas v Consumers 
Power Co. (1975) 394 Mich 459, 
231 NW2d 653 (not followed 
Thone v Nicholson, 84 Mich App 
538, 269 NW2d 665),08 held that 
the estates' complaints sufficiently 
pled, so as to avoid summary judg­
ment, that the deaths had resulted 
from the defendants’ gross negli­
gence. The brothers had been 
killed when the snowmobile they 
were operating collided with a guy 
wire supporting a power company’s 
utility pole. The power company 
and the landowner were defen­
dants. The statute preserved a de­
fendant’s liability if the injury re­
sulted from his "gross negligence 
or wilful and wanton misconduct." 
The estates clearly alleged, the 
court stated, that the defendants 
knew of the unmarked guy wire 
and the threat therefrom to snow­
mobilers, that the presence of un­
marked guy wires in areas “ex­
posed to traffic" violated an indus­
try safety code not further de­
scribed by the court, and that the 
defendants could have avoided the 
resulting harm in several ways, but

65. N ote, however, that in Van G or­
don v Portland G eneral Electric Co.
(1983) 294 O r 761, 662 P2d 714, this 
section the  court, observing that the 
elem ents o f  "willful” and “ w anton" 
conduct were no t a part o f  the  statute, 
stated  that adding these elem ents con­
fused the  issue.

66. T h e  court, in T h o n e  v Nicholson

U978) 84 M ich A pp 538, 269  NW 2d 
665, § 24(b), described  this op in io n  as 
"an  enigm a." T h e  cou rt in th e  T h o n e  
Case said that the  T h o m as C ase 's  use  
o f  the term  "g ro ss n eg ligen ce"  ind i­
cated that the court d id  not have a firm 
grasp on the d istinction  betw een 
“gross negligence” and  "w ilful and  
wanton m isconduct.”
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failed to do so. The lower court87 
had pointed out lhat the physical 
condition of the properly had ap­
parently remained unchanged for 
some period of time, and snowmo­
bile operation had taken place on 
the property for some lime without 
objection by the owner. Without 
addressing the possibility of "wilful 
and wanton misconduct,” the court 
affirmed summary judgments for 
the defendants on the estates' ordi­
nary negligence count, but re­
versed summary judgments for the 
defendants on the estates’ gross 
negligence count.

In an action in which two indi­
viduals who were apparently a 
child’s parents sought to recover 
from a city for the child’s drowning 
in a city lake, the court, in Burnett 
v Adrian (1982) 414 Mich 448, 326 
NW2d 810, held that, although the 
parents had made out no claim for 
gross negligence, they had alleged 
facts sufficient, if barely so, to 
make out a case for willful and 
wanton misconduct, within the 
meaning of the state recreational 
use statute. The statute preserved 
a landowner’s liability if a recre­
ational user’s injury was caused by 
the landowner’s “gross negligence 
or wilful and wanton misconduct.” 
The plaintiffs, alleged that (1) the 
14-year-old child drowned after 
walking off the edge of a sub­
merged structure that the city had

67. See E state o f  T hom as v C onsum ­
ers Pow er C o. (1975) 58 M ich App 
486, 228 NW 2d 786, afTd in  part and 
revd in part 394 Mich 459, 231 NW 2d 
653.

68. T h e  facts arc taken in part from 
a separate concurring opinion.

69. In T h o n e  v Nicholson (1978) 84

failed to destroy when the lake was 
created; (2) the city knew that the 
structure existed; (3) the city knew 
that swimmers used the lake; >nd
(4) the cily failed to avert the dan­
ger by destroying the structure, 
fencing the lake, or posting warn­
ings. The court stressed that willful 
and wanton misconduct existed 
only if a defendant’s conduct 
showed cither an attempt to harm 
or such an indifference whether 
harm would result as to be the 
equivalent of intent. Although af­
firming a summary judgment for 
the city on the plaintifTs’ nuisance 
count, the court reversed a sum­
mary judgment for the city on the 
plaintiffs’ claim of gross negligence 
or willful and wanton misconduct.68

Reversing a summary judgment 
for the defendants in a father’s 
action to recover for injuries suf­
fered by his minor son when the 
son dived into a water-filled gravel 
pit, the court, in Taylor v Mathews
(1972) 40 Mich App 74, 198 
NW2d 843 (disagreed with Thone 
v Nicholson, 84 Mich App 538, 269 
NW2d 665),09 held that a jury 
question was presented whether 
the defendants had been guilty of 
gross negligence or willful and 
wanton misconduct. The son dived 
from a board attached to a tree 
into the water and struck his head 
on the bottom of the pit. The five 
defendants were the owner of, and

Mich A pp 538, 269 NW 2d 665, 
§ 24[b], the  court disagreed with d ie 
reason ing  o f  the T aylor Case, the court 
s ta ting  th a t the T aylor court had relied 
on attractive nuisance law and the 
"m islead in g  three-part test,"  w ithout 
d istinguish ing  prem ises liability d oc­
trine  from  willful and wanton m iscon­
duct o r  gross negligence.
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the four lessees of, the land on 
which the gravel pit was located. 
The pit had apparently not been 
used for gravel for a number ol 
years, but had frequently been 
used as a swimming place for more 
than 25 years. The state recre­
ational use statute preserved a de­
fendant’s liability if the injury was 
caused by his "gross negligence or 
wilful and wanton misconduct.” 
Apparently considering the terms 
"gross negligence” and "wilful and 
wanton misconduct" to be synony­
mous, the court stated that gross 
negligence or willful and wanton 
misconduct existed when (1) the 
defendant knew that the situation 
required the exercise of ordinary 
care and diligence to avoid injury 
to another; (2) the defendant was 
able to avoid the resulting harm by 
ordinary care and diligence and by 
use of the means at hand; and (3) 
the defendant omitted lo use such 
care and diligence, when to the 
ordinary mind it was undoubtedly 
apparent that the result was likely 
to prove disastrous to another. 
The court held that the son’s age, 
15, was important only as it bore 
on whether he did, or could have 
been expected to, realize the risk.

Affirming a judgment for the ad­
ministrator of the estate of a jeep 
operator, the court, in Lucchesi v 
Kent County Road Com. (1981) 
109 Mich App 254, 312 NW2d 86 
(disagreed with on other grounds 
Oviiit v Michigan Dept, of State 
Highways & Transp., 119 Mich 
App 245, 326 NW2d 468), held 
that the defendant road commis­
sion had been guilty of both “gross 
negligence” and "wilful and wan­
ton misconduct,” within the mean­
ing of the state recreational use 
statute, which preserved a land­

owner's liability for "gross negli­
gence or wilful and wanton mis­
conduct," The commission stock­
piled gravel in large mounds on a 
gravel pit it owned. A few weeks 
before the operator's death the 
commission had removed a large 
amount of gravel from the side of 
one mound, leaving a crescent- 
shaped ring of material with a pre­
cipitous escarpment at its rear. The 
court staled that the commission's 
employees came to realize the ob­
vious danger created by the proj­
ect. The operator was killed when 
his jeep went over the precipice. 
Stressing that there was a dilfer- 
ence between "gross negligence" 
and “wilful and wanton miscon­
duct,” the court apparently be­
lieved that the former term re­
ferred to the last-clear-chance doc­
trine. Having baited a trap for even 
the most prudent driver, the court 
continued, the commission could 
not stand by idly and await a vic­
tim. Distinguishing Thone v Ni­
cholson (1978) 84 Mich App 538, 
269 NW2d 665, § 24[b], the court 
stated that the active conduct of 
the commission in creating an ob­
vious danger was directly opposite 
lo the defendant’s conduct in the 
Thone Case. The court held the 
commission unprotected by the 
statute.

In an action in which the admin­
istrator of the estate of a 9-year-old 
boy sought lo recover for the al­
leged wrongful death of the boy, 
who, while attempting lo fish from 
the defendant oil company's dock, 
fell into a body of water, the na­
ture of which was undisclosed by 
the court, and drowned, the court, 
in Magerowski v Standard Oil Co. 
(1967, YVD Mich) 274 F Supp 246 
(applying Michigan law), held that
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there was sufficient evidence on the 
issue of' gross negligence, within 
the meaning of the Michigan recre­
ational use statute, for the adminis­
trator lo go lo the jury. The statute 
preserved liability for injuries 
caused by the “gross negligence or 
wilful and wanton misconduct" of 
the owner, tenant, or lessee of the 
land. Without addressing the possi­
bility of "wilful and wanton mis­
conduct,” the court held the rec­
ord sufficient to establish that the 
company knew that children used 
its facilities, and that in the exer­
cise of ordinary care the company 
could have prevented them from 
doing so. The court stated that 
gross negligence existed when (1) 
the defendant knew of a situation 
requiring the exercise of ordinary 
care to avert injury to another, (2) 
the defendant possessed the ability 
to avoid the resulting harm by or­
dinary care while using the means 
at hand, and (3) the defendant 
omitted to use such care although 
to the ordinary mind it was appar­
ent that the result was likely to 
prove disastrous to another. Al­
though dismissing the administra­
tor’s negligence count, the court 
denied the company’s motion to 
dismiss the administrator's gross 
negligence count.
[b] Exception not applicable

The defendant was not guilty of 
“gross negligence or wilful and 
wanton misconduct," or of “gross 
negligence" alone, within the 
meaning of a state recreational use 
statute preserving a landowner’s 
liability for “gross negligence or 
wilful and wanton misconduct,” the

courts hcW in the following cases 
involving actions to recover for an 
entrant's injury or death on the 
defendant's property.

In Burnett v Adrian {1982) 414 
Mich 448. 32(i NW2d 810, § 24(a), 
an action in which two individuals, 
who were apparently a child's par­
ents, sought to recover from a city 
for the child’s drowning in a cily 
lake, the court held without further 
discussion (hat the individuals had 
made out no claim for "gross neg­
ligence" under the state recre­
ational use statute, which pre­
served a defendant's liability for 
"gross negligence or wilful and 
wanton misconduct,” since the 
complaint included no allegation of 
the city's subsequent negligence.

Affirming a summary judgment 
for a landowner in a motorcyclist’s 
action to recover for injuries suf­
fered when his motorcycle struck a 
creek bank while he was riding 
along an abandoned railroad right- 
of-way on the landowner’s prop­
erty, the court, in Thone v Nichol­
son (1978) 84 Mich App 538, 269 
NW2d 665,70 held that the land­
owner had not been guilty of gross 
negligence or willful and wanton 
misconduct. The state recreational 
use statute preserved a landown­
er's liability when a recreational 
user’s injuries were caused by the 
“gross negligence or wilful and 
wanton misconduct” of the land­
owner. The motorcyclist alleged 
that the landowner knew that the 
property was used by the public for 
motorcy cling, and that the intersec­
tion of the right-of-way with the 
creek constituted an inherently

70. T his case was distinguished in (1981) 109 M ich A pp 254, 312 NW 2d 
Lucchesi v K ent C ounty R oad C om . 86, § 24 [a].
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hazardous condition, but failed to subsequent negligence, and that 
build a bridge over the creek or the plaintiff had stated no claim of 
post warning signs or signals. The gross negligence because he had 
court stressed that "gross ncgli- not alleged the defendants' subse- 
gence" and "wilful and wanton quent negligence. Considering will- 
misconduct" were distinct con- ful and wanton misconduct, the 
cepts, and that gross negligence court observed lhat the personal 
referred lo the last-clear-chance representative alleged that (1) the 
doctrine. On the other hand, the gravel pit was well known by the 
court continued, wanton and will- defendants to be an extremely dan- 
ful misconduct was either an intcn- gcrous swimming hole frequented 
tional wrong or a reckless and by persons using alcohol and ille- 
heedless disregard of another’s gal drugs; (2) the pit had been the 
safety. The court declared (hat no site of a previous drowning; and 
gross negligence was involved, and (3) the defendants negligently left 
the landowner's failure to post a access roads open lo public use, 
warning did not amount lo willful neglected to supervise the area, 
and wanton misconduct. Molding and neglected to place warning 
the landowner protected by the signs or fences lo secure the prem-
statule, the couit criticized the rca- iscs. The court held these allcga-
soning of Taylor v Mathews (1972) tions insufficient lo allege willful
40 Mich App 74, 198 NW2d 843, and wanton misconduct. Holding
and Estate of Thomas v Consum- the defendants protected by the 
ers Power Co. (1975) 394 Mich statute, the court affirmed a sum- 
459, 231 NW2d 653, both in mary judgment in their favor.
§ 24(a). jn an actjon brought by a pas-

In an action to recover for a senger of an ofT-the-road vehicle to 
decedent’s drowning while swim- recover damages for injuries sus- 
ming in a gravel pit located on taincd when the vehicle tipped 
property owned and operated by over when being driven at a state 
the defendants, a county and a park, the court in McNeal v De­
county board of commissioners, partment of Natural Resources 
the court, in Graham v County of (1985) 140 Mich App 625, 364 
Gratiot (1983) 126 Mich App 385, NW2d 768, held that the passenger 
337 NW2d 73, held that the plain- had failed to allege sufficient facts 
tifT, the personal representative of of gross negligence or willful and
the decedent’s estate, failed to wanton conduct within an excep-
state a cause of action for the de- tion to the state's recreational use
fendants’ “gross negligence or will- statute which relieved owners of
ful and wanton misconduct." The land used gratuitously for recre- 
state recreational use statute pre- ational purposes from liability for 
served a defendant’s liability for injuries suffered on the land except 
such conduct. Noting that the in those instances in which the 
gross negligence standard had owner was guilty of gross negli- 
been essentially restated in the gence or willful and wanton con- 
last-clear-chance doctrine, the duct. Stating that gross negligence 
court declared that gross negli- included the concept o f subsequent 
gence referred to a defendant’s negligence, the court determined
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that the complaint was insufficient 
because all of the allegations per­
tained to actions that should have 
been taken and contained no alle­
gations of subsequent negligence. 
Moreover, the court stated that the 
complaint did not state a cause of 
action for wanton and willful con­
duct because it did not allege that 
the landowner wanted harm to oc­
cur or was indifferent to any harm 
lhat might be caused.

See Anderson v Brown Bros., 
Inc. (1975) 65 Mich App 409, 237 
NW2d 528, an action to recover 
for injuries suffered by the plaintiff 
when he dived into a lake formed 
by a gravel pit on city-owned land, 
in which all three justices, each of 
whom wrote a separate opinion, 
described as not clearly erroneous 
the trial court’s finding lhat the 
plaintiff had not demonstrated the 
defendants’ “gross negligence or 
willful and wanton misconduct." 
The defendants were the city and a 
corporation that leased the prop­
erty and maintained the gravel pit. 
The slate recreational use statute 
preserved a defendant’s liability if 
the plaintiff’s injuries were caused 
by the gross misconduct or willful 
and wanton misconduct of the de­
fendant. The court’s decision had 
the effect of affirming a summary 
judgment for the defendants on 
the plaintiff’s count alleging gross 
negligence or willful and wanton 
misconduct.
§ 25. "Known dangerous artificial 

latent condition"
In actions to recover for an en­

trant’s death on properly owned or 
occupied by the defendant, the 
courts in the following cases held 
that the death had not resulted 
from a “known dangerous artificial

latent condition for which warning 
signs have not been conspicuously 
posted," within the meaning of a 
state recreational use statute pre­
serving a landowner’s liability un­
der such circumstances.

In a mother’s action lo recover 
from a railroad for the alleged 
wrongful death of her daughter, 
who was killed when she was hit by 
a moving train while standing on 
railroad tracks in Washington, the 
court, in Power v Union P. R. Co. 
(1981, CA9 Wash) 655 F2d 1380 
(applying Washington law), held 
that the daughter’s death had not 
been the result of a "known dan­
gerous artificial latent condition for 
which warning signs have not been 
conspicuously posted.” The Wash­
ington recreational use statute pre­
served a landowner's liability for 
injuries sustained by reason of 
such a condition. Apparently refer­
ring to the daughter’s having en­
tered and remained on the tracks, 
the court stressed that her death 
resulted from an activity, not from 
a "condition of the land." More­
over, the court declared, in no way 
could the presence of a speeding 
locomotive be considered “latent." 
The tracks, without more, the 
court said, put a reasonable person 
on notice that a train might ap­
pear; and, in this case, the court 
continued, the daughter and her 
friends actually saw the train ap­
proach as it was some 2 or 3 miles 
away. The court reversed a judg­
ment for the mother and remanded 
the case for further consideration 
of whether the railroad was an 
owner within the statute.

In an action to recover under the 
Federal Tort Claims Act from the 
United States for the allegedly
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wrongful death of the plaintiffs 
decedent, who was accidentally 
electrocuted while canoeing on a 
lake within a national recreation 
area in Washington, the court, in 
Morgan v United States (1983, 
CA9 Wash) 709 F2d 580 (applying 
Washington law), affirming a sum­
mary judgment for the United 
States, held that the decedent's 
death had not been "by reason of a 
known dangerous artificial latent 
condition for which warning signs 
have not been conspicuously 
posted." The Washington recre­
ational use statute preserved a 
landowner’s liability for such inju­
ries. Subsequent investigation re­
vealed that an electrically driven 
irrigation pump, owned and oper­
ated by a special use permittee, 
had shorted and discharged the 
electricity into the lake. The court 
staled that the statute appeared 
somewhat inconsistent in describ­
ing a condition as “known" and 
"latent" in the same breath. The 
court adopted the ‘‘common 
sense” interpretation that “known” 
referred lo the landowner’s mental 
state, whereas “latent" referred to 
a condition not readily apparent lo 
the recreational user. The court 
further declared that the statute 
contemplated actual, rather than 
constructive, knowledge of the con­
dition by the landowner. The court 
held that there was nothing in the 
record indicating that the govern­
ment had knowledge of any danger 
or malfunction in the pumping sys­
tem. Holding the United States 
protected by the statute, the court 
affirmed a summary judgment in its 
favor.

However, in an action to recover 
for injuries suffered by the plaintiff 
when she tripped and fell on a

steel cable suspended about 4 
inches above the ground at a lake 
at which she was picnicking, the 
court, in Bilbao v Pacific Power & 
Light Co. (1971) 257 O r 360, 479 
P2d 226 (applying Washington 
law), holding that the trial court 
had properly denied the defendant 
utility company’s motion for a di­
rected verdict, stated lhat it was for 
the jury to decide whether the ca­
ble constituted a “known danger­
ous artificial latent condition for 
which warning signs have not been 
conspicuously posted." The Wash­
ington recreational use statute pre­
served a landowner’s liability under 
such circumstances. The utility 
maintained a portion of its land at 
the lake as a public recreation area 
for swimming, boating, and pic­
nicking. The cable, which was ap­
proximately 1 inch in diameter, 
was anchored to the shore afloat in 
the lake. The cable was rusty, un- 
paintcd, and not readily discernible 
because it blended with the color 
of the ground. One witness testi­
fied that the cable had not been 
readily visible from a distance of 8 
to 10 feet, while another witness 
testified that she had also tripped 
over the cable on the same day as 
had the plaintifT. No attempt had 
been made to mark the cable or 
place signs warning of its presence. 
However, on the ground of errone­
ous instructions, the court reversed 
a judgment for the plaintiff and 
remanded the case for a new trial.
§ 26. Other specified terms

In actions to recover for injury 
or death suffered by an entrant on 
property occupied by the defen­
dant, or by a person on land ad­
joining the defendant’s, the courts 
in the following cases held that the
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injury or death came within the 
term "any injury," or the term 
“unintentional injuries," defining 
in whole or in part those injuries 
to which a state recreational use 
statute extended.

Construing a section of the state 
recreational use statute stating that 
the landowner did not incur liabil­
ity for “any injury" to person or 
property caused by an act or fail­
ure to act of anothe? person using 
the land recreationally, the court, 
in Schwartz v Zent (1983, Ind 
App) 448 NE2d 38, held that the 
expression “any injury” compre­
hended the accidental shooting of 
the plaintiff by the defendant 
hunter, who was recreationally us­
ing the defendant landowners’ 
property. 'I’hc plaintiff was tending 
animal traps on neighboring land. 
The landowners gratuitously per­
mitted hunting on their land, and 
the hunter was hunting with per­
mission. The plaintiff contended 
lhat the statute applied only to 
incidents in which the victim was 
within the landowner’s properly 
when the injury occurred. Observ­
ing that the statutory language was 
clear, the court stated that the leg­
islature had presumably chosen the 
words “any injury” intentionally. 
The court in effect affirmed a sum­
mary judgment for the landowners, 
although the court reversed a judg­
ment relating to the landowners’ 
demand that the plaintiff release 
his judgment against the hunter, 
who was apparently not involved in 
the present appeal.

In a mother’s action to recover 
for the death of her daughter, who 
was struck by a train of the defen­
dant railroad while she was stand­
ing on railroad tracks, the court, in

Power v Union P. R. Co. (1981, 
CA9 Wash) 655 F2d 1380 (apply­
ing Washington law), held that the 
daughter’s death had been an "un­
intentional" injury. The limitation 
of liability in ihe Washington rec­
reational use statute applied only 
to "unintentional injuries." Point­
ing out that the train’s engineer 
had sounded its bell and whistle, 
and had "dynamited" the brakes in 
an attempted emergency slop when 
he realized that the daughter was 
standing on the tracks, the court 
declared that the engineer and the 
brakeman could not be said to 
have intended to injure the daugh­
ter. The court reversed a judgment 
for the mother and remanded the 
case for further consideration of 
whether the railroad was an owner 
under the statute.

♦

Applying a provision of a state 
recreational use statute, other than 
those considered in §§ 22-25, this 
section preserving a defendant’s 
liability, the courts in the following 
cases, involving actions to recover 
for an entrant’s injury or death 
sustained on, or apparently on, the 
defendant’s property, held that the 
exception did not apply.

In a wife's action to recover from 
the state for the alleged wrongful 
death of her husband, the court, in 
Rushing v State (1980, La App 1st 
Cir) 381 So 2d 1250, reversing a 
judgment for the wife and dismiss­
ing her complaint, held that the 
state had not been guilty of a “de­
liberate and willful or malicious 
injury” to the husband, within the 
meaning of the state recreational 
use statute, which preserved a 
landowner’s liability for such an 
injury. The husband and two oth­
ers had been frog hunting in a lake
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located on the grounds of a stale 
hospital. The husband was using a 
"frog grabber," which was appar­
ently a I2-lo 14-foot-long home­
made device made of metal. The 
husband was electrocuted when he 
raised the device and it caine into 
contact with an electric line located 
about 12 feet above the lake. The 
court apparently held that, under 
the statutory phrase, the state was 
liable if it committed either a "de­
liberate and willful" injury or a 
“malicious" injury. The court de­
clared that all three terms—delib­
erate, willful, and malicious—re­
quired some conscious design on 
the part of the actor. Holding such 
conscious design by the state ab­
sent, the court staled that the 
state's action may have been negli­
gent, but it was not purposeful and 
knowing conduct. The court con­
cluded that the state could not 
reasonably be expected to foresee 
that anyone would use a frog grab­
ber with a metal handle of the size 
involved here. The court therefore 
held the state protected by the 
statute.

Construing a provision in the 
Tennessee recreational use statute 
preserving a landowner’s liability 
for "injury caused by acts of per­
sons lo whom permission to hunt, 
fish, trap, camp, hike, sightsee, or 
any other legal purpose was 
granted; to third persons or to 
persons to whom the person grant­
ing permission, or the landowner, 
lessee, occupant, or any person in 
control of said land or premises 
owed a duty to keep the land or 
premises safe or to warn of dan­
ger," the court, in Shaver v Ten­
nessee Valley Authority (1982, ED 
Tenn) 565 F Supp 12 (applying 
Tennessee law), granting summary

judgment for the defendant federal 
authority, held (hat the provision 
did not apply to a fisherman's ac­
tion to recover under the Federal 
Fort Claims Act for injuries suf­
fered during a rockslide at a dam 
in Tennessee at which he was fish­
ing. The federal authority operated 
the dam. The fisherman construed 
this exception as creating a duty to 
all persons who had the status of 
invitee at common law. Disagree­
ing, the court replied that, al­
though the language of the excep­
tion was not unambiguous, lo ac­
cept the fisherman’s interpretation 
would nullify the clear intent of the 
statute to abolish a landowner’s 
duty of care. The court held the 
authority protected by the statute.
§ 27. Statute as whole—artificial 

condition or structure
[a] Statute applicable

In actions lo recover for an en­
trant’s injury or death on property 
owned, occupied, or maintained by 
the defendant, the courts in the 
following cases held that a state 
recreational use statute, construed 
or apparently construed as a 
whole, applied to the action al­
though the injury or death resulted 
from an artificial, rather than a 
natural, structure or condition on 
the property.

In an infant plainlifFs action to 
recover from a landowner for inju­
ries suffered when she fell while 
ice-skating on a frozen swamp on 
the landowner’s tract, the court, in 
Tallaksen v Ross (1979) 167 NJ 
Super 1, 400 A2d 485, apparently- 
construing the state recreational 
use statute as a whole, declared 
that the fact that the ice on which 
the plaintiff had fallen resulted
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from ihc freezing of water diverted 
to the tract by manmade drains did 
not remove the landowner from 
the protection of the act. Several 
drainage pipes from adjoining 
properties discharged water onto 
the tract, since prior owners of the 
tract had given drainage easements 
to the surrounding property own­
ers. Nothing in the statute, the 
court stressed, suggested that the 
manner of the accumulation of the 
ice brought the case outside the 
statute.71 Holding the landowner 
protected by the statute, the court 
affirmed a summary judgment in 
his favor.

Apparently construing as a whole 
the state recreational use statute in 
an action in which a jeep operator 
and one of his passengers sought 
to recover from a city for injuries 
suffered when the jeep struck a 
steel cable strung along wooden 
posts on a 35-acre tract leased by 
the city and used by it in part as a 
police practice pistol range, the 
court, in Lauber v Narbut (1981) 
178 NJ Super 591, 429 A2d 1074, 
certif den 89 NJ 390, 446 A2d 127, 
held that the statute applied to the 
action, despite the plaintiffs’ con­
tentions that the cable constituted 
an artificial hazard and that the 
legislature had not intended to 
grant immunity for injuries result­
ing from such conditions superim­
posed on land by the occupier.

71. T h e  court buttressed its decision
by pointing out that in H arrison v 
Middlesex W ater Co. (1978) 158 NJ 
Super 368, 386 A2d 405, the court had 
held the defendant water com pany p ro ­
tected by the statu te, in a wife’s w rong­
ful death action following he r hus­
band’s drow ning in the com pany’s res­
ervoir, although the reservoir was man- 
made. However, that decision was rc-

Thc pistol range, which took up 
only a portion ol' the tract, was 
surrounded on two sides by the 
steel cable. The court pointed out 
that the cable served as a fence or 
barrier to prevent damage to the 
pistol range. The court stressed 
that the statute provided that an 
occupant of land owed no duly to 
keep the land safe for entry or use 
by others for sport and recre­
ational activities, nor to give warn­
ing of any hazardous condition of 
the land. Without further elabora­
tion, the court stated that Diodato 
v Camden County Park Com. 
(1978) 162 NJ Super 275, 392 A2d 
665, § 27[b], and Scheck v Houd­
aille Constr. Materials, Inc. (1972) 
121 NJ Super 335, 297 A2d 17 
(disagreed with on other grounds 
Magro v Vineland, 148 NJ Super 
34, 371 A2d 815), § 9[a], were 
plainly distinguishable on their 
facts. The court reversed a judg­
ment for the plaintiffs.

In an action in which a minor 
son and his parents sought to re­
cover from slate employees for in­
juries suffered by the son when the 
"trail bike” lhat he was riding 
struck a cable that was stretched 
across a roadway, which was used 
by the public on recreational land 
owned by the state, the court, in 
Wirth v Ehly (1980) 93 Wis 2d 
433, 287 NW2d 140, affirming the 
dismissal of the action, declared

versed in H arrison v M iddlesex W ater 
Co. (1979) 80 NJ 391, 403 A2d 910, 
§ 9[b], although that court focused on 
the proxim ity o f  the  reservoir to  p o p u ­
lation centers, and on  the im proved 
nature , in general, o f  the tract on 
which the  reservoir was located, ra th er 
than on  the specific fact o f  the  reser­
voir’s having been "m an-m ade."
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that the state recreational use stat­
ute, construed as a whole, did not 
draw a distinction between a natu­
ral and an artificial condition caus­
ing the injury, and was not limited 
to artificial conditions,74 The court 
held the employees, who worked 
for the state agency that main­
tained the land, protected by the 
statute.
[b] Statute not applicable

The state recreational use stat­
ute, construed as a whole, did not 
apply, in an action to recover for 
injuries suffered by an entrant on 
property owned by the defendant, 
the courts held in the following 
cases, since the injury resulted 
from an artificial, rather than a 
natural, structure or condition.

The court in Keelcn v State, 
Dept, of Culture, Recreation & 
Tourism (1985, La) 463 So 2d 
1287, construing the state recre­
ational use statute as a whole in a 
mother’s action to recover from 
the stale for the drowning of her 
8-ycar-old son in a swimming pool 
in a state park, held that the statute 
did not operate to immunize the 
state in the instant case because a 
swimming pool is not the type of 
instrumentality usually found in the 
outdoors. When the injury causing 
condition or instrument is of the 
type normally encountered in the 
true outdoors, then the statute 
provides immunity, the court de­
clared, adding that conversely im­
munity does not apply when the 
instrumentality, whether found in 
an urban or rural locale, is of the 
type usually found in someone’s 
backyard.

Where an employee, attending a 
company picnic, sought to recover 
from a county park commission for 
injuries suffered when he dived 
into a river in the middle o f a 
county park and struck a partially 
submerged, 55-gallon blue oil 
drum that was apparently a trash- 
can, the court, in Diodato v Cam­
den County Park Com. (1978) 162 
NJ Super 275, 392 A2d 665, con­
struing the state recreational use 
statute as a whole, held that, be­
cause the condition specifically 
causing the injury, the trash barrel, 
was artificial rather than natural, 
the commission was not entitled to 
the protection of the statute. Ob­
serving that the intention of the 
statute was to exempt landowners 
from liability when someone was 
injured on their property while us­
ing it for recreational purposes, the 
court declared that this proposition 
was quite distinct from the case at 
hand, in which injury resulted from 
an artificial condition superim­
posed on the premises. The court 
stressed that the trash barrel bore 
no rational connection with either 
the premises (the river) or the ac­
tivity (swimming). The court distin­
guished Trimblelt v State (1977) 
156 NJ Super 291, 383 A2d 1146,
§ 8[a]; Odar v Chase Manhattan 
Bank (1976) 138 NJ Super 464, 
351 A2d 389, certif den 70 NJ 525, 
361 A2d 540, § 9[aJ; Magro v 
Vineland (1977) 148 NJ Super 34, 
371 A2d 815, § 9[a]; and Harrison 
v Middlesex Water Co. (1979) 80 
NJ 391, 403 A2d 910, § 9[b], on 
the ground that the injury-produc­
ing condition was natural in each

72. It may be questioned  w hether since the  cable was und oubted ly  an 
the  court m eant to  say that the sta tu te  artificial condition, 
was n o t lim ited to  natural conditions.
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case. The court observed that the 
statute would apply if the em­
ployee had been injured as a result 
of striking the river bed. The court 
therefore denied the commission’s 
motion for summary judgment un­
der the statute.”

In an action to recover for inju­
ries suffered while the plaintiff was 
using a slide in a playground 
within a city park, the court, in 
I’riino v Bridgeton (1978) 162 NJ 
Super 394, 392 A2d 1252, constru­
ing the state recreational use stat­
ute as a whole, held (hat the stat­
ute did not apply when a person 
was injured using a slide in a park. 
The court observed that two ap­
proaches for determining the scope 
of the statute had been employed: 
In Boileau v Dc Cecco (1973) 125 
NJ Super 263, 310 A2d 497, afTd 
65 NJ 234, 323 A2d 449, § 9[b], 
the court had emphasized that the 
activities covered by the act were 
those conducted in the true out­
doors, not in someone’s backyard, 
whereas in Diodato v Camden 
County Park Com. (1978) 162 NJ 
Super 275, 392 A2d 665, this sub­
section, the court had developed a 
test requiring scrutiny of the rela­
tionship between the injury-pro­
ducing instrumentality (the prem­
ises) and the activity involved. The 
court in the present case also 
noted that the court in the Boileau 
Case had stated that the statute 
should be strictly construed,

73. In Primo v B ridgeton (1978) 162 
NJ S uper 394, 392 A2d 1252, this 
subsection, the  court declined to  follow 
the approach o f  this case.

This case was distinguished in Lau- 
be r v N arbut (1981) 178 NJ Super 
591, 429 A2d 1074, certif den  89 NJ 
390, 446 A2d 127, § 27[a],

It should also be no ted  that the

whereas the court in the Diodato 
Case concluded that the statute 
should be given its broadest inter­
pretation. The court determined to 
follow the analysis of the Boileau 
Case. The court also noted that the 
Boileau Case had stated lhat the 
statute applied to nonrcsidential, 
rural, or semirural land. Therefore, 
held the court, because the slide 
represented both an improvement 
and an artificial condition, the stat­
ute did not apply. The court de­
nied the city’s motion for summary 
judgment.
§ 28. —Active negligence

A state recreational use statute, 
construed as a whole, applied to an 
action to recover for an entrant’s 
injury or death on property that 
the defendant maintained, or in 
which it had an interest, the courts 
held in the following cases, even 
though the injury or death alleg­
edly resulted from the defendant’s 
active, rather than passive, negli­
gence.

In an action in which a motorcy­
clist’s estate and heirs sought to 
recover from the defendant mining 
company for his death, which re­
sulted from injuries incurred when 
he fell into a ravine on the mining 
company's property while motorcy­
cling, the court, in Johnson v Sun­
shine Mining Co. (1984) 106
Idaho 866, 684 P2d 268, constru­
ing the state recreational use stat-

court in Labree v Millville Mfg., Inc.
(1984) 195 NJ S uper 575, 481 A2d 
286, d isagreed with the decision in 
D iodato, this subsection, taking the  
position that im m unity applied w hether 
the injury was caused by a natural o r 
an artificial condition o r instrum ental­
ity.
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utc as a whole, held lhat it applied 
lo active as well as passive negli­
gence. The estate and heirs con­
tended that the statute was ambi­
guous and should be construed as 
not applying to active negligence, 
such as the mining company’s act 
of creating the ravine through ex­
cavation. The court pointed out 
that the statute specifically pro­
vided that a landowner owed no 
duty lo give any warning of a dan­
gerous condition, use, structure, or 
activity. The court observed that 
neither a landowner’s “use" nor 
his "activity" could exist without 
his taking some affirmative action. 
Holding the. mining company pro­
tected by the statute, the court 
affirmed a summary judgment in its 
favor.

In Crawford v Consumers Power 
Co. (1981) 108 Mich App 232, 310 
NW2d 343 (disapproved on other 
grounds Burnett v Adrian, 414 
Mich 448, 326 NW2d 810), the 
court held that the slate recre­
ational use statute, construed as a 
whole, applied to a landowner’s 
alleged active negligence as well as 
to his passive negligence. On foot 
in a wooded area, one of two sis­
ters was electrocuted when she 
came into contact with a downed 
powerline of the defendant power 
company. The second sister alleg­
edly suffered emotional distress 
when she viewed the first sister’s 
partially burned body a short time 
later. The second sister and the 
administrator of the first sister’s 
estate were plaintifTs. The statute 
stated that no cause of action arose 
in favor of a recreational user un­
less his injuries were caused by the 
gross negligence or willful and 
wanton misconduct of the owner, 
tenant, or lessee of the land. The

court declared that active negli­
gence was still negligence, and was 
different in kind from willful and 
wanton misconduct. Apparently 
considering ordinary, rather than 
gross, negligence, the court stated 
that the statute shielded from lia­
bility all owners of land falling 
within its purview for all acts of 
negligence, whether active or pas­
sive. Affirming the dismissal of the 
plaintiffs’ ordinary negligence, 
gross negligence, and trespass 
counts, and reversing the dismissal 
of the nuisance count, the court 
held the ordinary negligence count 
precluded by the statute.

In an action in which a minor 
son and his parents sought to re­
cover from certain state employees 
for injuries sustained by the son 
when the "trail bike” that he was 
riding struck a cable stretched 
across a roadway used by the pub­
lic on state-owned recreational 
land, the court, in Wirlh v Ehly 
(1980) 93 Wis 2d 433, 287 NW2d 
140, affirming the dismissal of the 
action, held that the state recre­
ational use statute, construed as a 
whole, relieved landowners of lia­
bility for affirmative acts of negli­
gence as well as of an obligation to 
inspect the land or post warnings 
of dangerous conditions. The court 
stated that the statute did not con­
template that the land subject to 
public recreational use should re­
main static. Since the purpose of 
the statute was to open land for 
recreational use, the court contin­
ued, it would be inconsistent for 
the statute to provide protection 
only if the owner or occupant did 
not perform any potentially negli­
gent activities on the land. The 
court also noted that the statute.
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by providing lhat an owner owed 
no duty to keep the land safe for 
entry or use nor to give warning of 
any unsafe condition, contained an 
explicit reference to affirmative 
acts. The court held the employ­
ees, who worked for the slate 
agency that maintained the land, 
protected by the statute.
§ 29. —Other issues

Construing a state recreational 
use statute as a whole, the court in 
the following case, involving an 
action to recover for an injury suf­
fered by an entrant on the defen­
dant's land, held that the statute, 
which contained no express preser­
vation of a landowner’s liability for 
willful and malicious conduct, did 
not impliedly preserve this liability.

In a husband’s action to recover 
from the state for injuries suffered 
when he was walking to a beach 
within a state park with his family, 
the court, in Fetherolf v State, 
Dept, of Natural Resources, Div. of 
Parks & Recreation (1982, Franklin 
Co) 7 Ohio App 3d 110, 7 Ohio 
BR 142, 454 NE2d 564, affirming a 
summary judgment for the statute, 
held that the state recreational use 
statute did not support a cause of 
action for willful and wanton mis­
conduct. Unlike most other state 
recreational use statutes, the Ohio 
statute apparently included no ex­

74. For cases deciding w hether an 
en tran t had paid a “consideration" to 
en ter the  defendan t’s land, and thus 
w hether the  en tran t had been a “ recre­
ational u se r” o f  the land, see Moss v
Dept, o f  N atural R esources (1980) 62 
O h io  St 2d 138, 16 O hio O ps 3d 161, 
404 NE2d 742, and H uth  v State
(1980) 64 O h io  St 2d 143, 18 O hio 
O ps 3d 370, 413 NE2d 1201, bo th  in
§ 18.

For a case holding that an easem ent

ception for such type of conduct by 
a landowner. The court pointed 
out that the statute clearly stated 
that there was no assurance that 
properly was safe for entry or use, 
and there was no duty to keep the 
premises safe for entry or use. The 
court observed that there could be 
no wanton misconduct unless one 
breaches a duty that he owed to 
another. The court held the state 
protected by the statute.

However, in Jones v United 
States (1982, CA9 Wash) 693 F2d 
1299 (applying Washington law), a 
mother’s action to recover under 
the Federal Tort Claims Act from 
the United Slates for serious inju­
ries suffered by her daughter while 
"snow sliding" on an inner tube 
within a national park in Washing­
ton, the court apparently held that, 
construed as a whole, the Washing­
ton recreational use statute, which 
had no express exception for will­
ful or wanton conduct, neverthe­
less did not bar liability for willful 
or wanton conduct under common 
law.

VII. Miscellaneous
A. Specified terms

§ 30. "Consideration” or "valu­
able consideration”74

[a] Exception applicable
In the following cases, involving

h o ld er’s inability to  accept valuable 
consideration  fo r the use o f  the land 
did no t preclude its being an ow ner 
u n d e r the  state  recreational use stat­
u te, see Estate o f  Thom as v C onsum ­
ers Pow er Co. (1975) 58 M ich App 
486, 228 NW 2d 786, affd in part and 
rcvd in part on o th er -grounds 394 
Mich 459, 231 NW 2d 653 (not fol­
lowed T h o n e  v Nicholson (1978) 84 
Mich A pp 538, 269 NW 2d 665), § 3[c].
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actions to recover for an entrant’s 
injury or death on properly, or in a 
body of water adjoining property, 
admittedly or apparently owned by 
the defendant, the courts, in vary­
ing language, held that the defen­
dant had granted the entrant per­
mission to enter his land for a 
"consideration,” or for a "valuable 
consideration,” or that it had not 
been established that permission 
had not been granted for a “con­
sideration," or for a “valuable con­
sideration,” within the meaning of 
a stale recreational use statute pre­
serving a defendant's liability 
where permission to enter had 
been granted for a "consideration” 
or a "valuable consideration.”

In an action in which a motorcy­
clist, injured in a motorcycle race, 
sought to recover, under the Fed­
eral Tort Claim Act (FTCA), from 
the United States, the court, in 
Thompson v United States (1979, 
CA9 Cal) 592 F2d 1104 (applying 
California law), held that the Cali­
fornia recreational use statute did 
not apply since permission to enter 
the federal governmental land 
within California on which the race 
had been held had been granted 
for "consideration” within the 
meaning of the statute, which pre­
served a defendant’s liability if a 
consideration was paid for permis­
sion to enter his land. The race 
had been conducted by a racing 
association that had been granted a 
permit to do so by the Bureau of 
Land Management (BLM) of the 
United States. In holding that the

consideration exception applied, 
the court pointed out that (1) the 
BLM charged the racing associa­
tion a $10 application service fee 
and a $10 rental charge, and (2) 
the racing association charged the 
motorcyclist an entry fee or $6. 
However, while holding the United 
States unprotected by the statute, 
the court held that no liability ex­
isted apart from the statute and 
affirmed a summary judgment for 
the United States.78

Holding that, if the facts were as 
the plaintiff camper contended, the 
payment-of'-considcration excep­
tion in the California recreational 
use statute applied, the court, in 
Graves v United States Coast 
Guard (1982, CA9 Cal) 692 F2d 71 
(applying California law),76 re­
versed a summary judgment for 
the United States in an action in 
which a camper sought to recover 
under the Federal Tort Claims Act 
for injuries suffered when he dived 
into a river adjacent to a private 
cam pground located on land 
leased from the United States. The 
camper contended that he gave 
money to his traveling companion, 
who in turn paid the campground 
operator for camping. The statute 
preserved a landowner’s liability 
for injuries suffered where permis­
sion to enter the property for a 
recreational purpose was granted 
for a "consideration.” The United 
States contended that the excep­
tion did not apply because the 
plaintiff gave consideration in re­
turn for permission to camp and

75. This case was distinguished in 76. T his case was d istinguished in
Jo n es v U nited States (1982, CA9 Jo n es  v U nited States (1982, CA9 
Wash) 693 F2d 1299 (applying W ash- W ash) 693 F2d 1299 (applying W ash­
ington law), § 31. ing ton  law), § 31.
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not to gain access lo the river or to 
use waterside facilities. The court 
slated, however, that the use of the 
facilities and access to the river 
were implied benefits received as a 
consequence of the payment of a 
consideration lo the campground 
operator. While the United States 
argued (hat no consideration was 
paid to it, and, apparently, that the 
exception applied only if consider­
ation were paid the landowner 
rather than a lessee, the court ob­
served that the statute did not 
specify to whom the consideration 
was to be paid.

The court in Ferguson v Kas- 
bohm (1985, 1st Dist) 131 III App 
3d 424, 86 111 Dec 605, 475 NE2d 
984 (applying Michigan law), held 
that a statute limiting the liability 
of owners of recreational land was 
applicable in an action brought by 
a guest of the landowner to re­
cover damages for injuries sus­
tained in a boating accident be­
cause the guest paid no considera­
tion to participate in the boating 
activities. The court noted that un­
der the terms of the statute one 
must pay valuable consideration 
for the purpose of outdoor recre­
ational use, or in exchange for 
outdoor recreational use, in order 
to have a cause of action against a 
landowner for negligence. Further­
more, the court stated that the fact 
that the injured party was on the 
land with the permission of the 
landowner did not change her sta­
tus with respect to the application 
of the statute.

In three wives' consolidated 
wrongful death actions to recover 
from the United States under the 
Federal Tort Claims Act (FTCA) 
for their husbands’ deaths during a

Hash flood in a national recre­
ational area within Nevada, the 
court, in Ducey v United States 
(1983, CA9 Nev) 713 F2d 504 (ap­
plying Nevada law), held that, be­
cause the husbands had paid a 
consideration for the use of the 
recreational area, the United Stales 
was not entitled lo the protection 
of the Nevada recreational use stat­
ute. The Statute preserved a land­
owner’s liability where permission 
to participate in recreational activ­
ity on his land was granted for a 
’’consideration.” The United States 
apparently owned the recreational 
area, and contracted with a conces­
sionaire to operate a cafe-store, 
boat slips, and trailer spaces. On 
the day of the flood, two of the 
husbands had paid the concession­
aire rental fees for the use of a 
boat slip, and one of them had 
rented a trailer space from the 
concessionaire. All three husbands 
had recently bought goods at the 
cafe-store. The court first held that 
the money tendered for the goods 
and services constituted "consider­
ation" within the meaning of the 
statute. The court stressed that the 
statutory exception employed the 
broad term “consideration” rather 
than the narrower terms “fee” or 
“charge." The court distinguished 
Jones v United States (1982, CA9 
Wash) 693 F2d 1299 (applying 
Washington law), § 31, and Smith v 
United States (1974, DC Wyo) 383 
F Supp 1076, afld (CA10 Wyo) 546 
F2d 872 (applying Wyoming law), 
§ 31, on the ground that the statu­
tory “consideration” language at 
issue in those cases was much 
more narrowly drafted than that of 
the Nevada statute. The court also 
declared that the exception applied 
although the husbands’ payments
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were made to the concessionaire, 
rather than to the United States. 
The court reversed a judgment for 
the United States and remanded 
the case.

Adopting a broad construction 
of the term "valuable considera­
tion," within the meaning of the 
state recreational use statute, which 
preserved a landowner's liability if 
permission lo enter the land was 
granted for a valuable considera­
tion, the court, in Copeland v Lar­
son (1970) 46 Wis 2d 337, 174 
NW2d 745 (ovrld on other 
grounds Antonicwicz v Reszcynski, 
70 Wis 2d 836, 236 NW2d I) as 
stated in Pagelsdorf v Safeco Ins. 
Co., 91 Wis 2d 734, 284 NW2d 55, 
a swimmer’s action to recover from 
the owners of a lake resort for 
injuries suffered when he dived or 
slipped from a pier and hit bottom, 
held lhat the benefit that the own­
ers expected lo receive from in­
creased sales at their general store, 
by creating prospective customers 
through permitting the free use by 
the public of the swimming facili­
ties at the lake, was sufficient valu­
able consideration for the owners’ 
implied permission to the public to 
use the facilities. The resort con­
sisted of a general store, a boat 
launch and docking facilities, six 
rental cabins, general facilities, and 
the main T-shaped pier in the lake. 
The court stated that a reasonable 
interpretation of the term “valu­
able consideration” was such con­
sideration that at common law 
could constitute the person enter­
ing the land an invitee. This con­
sideration, the court continued, 
could be the conferring of a ben­
efit on the landowner or a mutual­
ity of interest between the land­
owner and the entrant. Rejecting a

narrow construction that only a 
monetaiy fee paid the owner con­
stituted a valuable consideration, 
the court held the owners unpro­
tected by the statute and affirmed 
the denial of their motion for sum­
mary j i  '.Igment.

In an action to recover from the 
United Stales under the Federal 
Tort Claims Act (FTCA) for inju­
ries sulfered or expenses incurred 
by two husbands and their wives 
when a cartridge exploded as they 
were squirrel hunting, picnicking, 
and hiking in a United States mili­
tary reservation in Wisconsin, the 
court, in Garfield v United States 
(1969, WD Wis) 297 F Supp 891 
(applying Wisconsin law), held that 
one husband, by previously pur­
chasing for 50 cents a small-game 
hunting permit issued by the reser- 
val'on, had paid the government a 
“valuable consideration,” within 
the meaning of the Wisconsin rec­
reational use statOiC, which re­
tained a landowner’s liability if he 
granted permission to enter the 
land for a “valuable considera­
tion.” The statute further provided 
(hat a valuable consideration did 
not include contributions to the 
sound management and husbandry 
of natuial and agricultural re­
sources resulting directly from the 
recreational activity. Observing that 
the government used the permit 
fees for the sole purpose of the 
protection, conservation, and man­
agement of fish and wildlife on the 
reservation, the court concluded 
that the activities carried out under 
the program did constitute contri­
butions to husbandry. However, 
stressed the court, this exception 
was unavailable to the government, 
because the further requirement—
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that (he contributions result di­
rectly from the recreational activity 
—was not met. The court, al­
though denying the government's 
motion to dismiss one husband's 
claims for his own injuries, did 
dismiss his claims arising out of his 
wile's injuries and the claims of the 
other three plaintiffs.

See Quesenberry v Milwaukee 
County (1982) 100 Wis 2d 085, 
317 NW2d 408, an action in which 
a husband and wife sought to re­
cover from a county for injuries 
suffered by the wife when she 
stepped into a hole while they were 
playing golf at a county golf 
course, in which the court held 
that a provision in the state recre­
ational use statute, retaining the 
liability of a landowner who re­
ceived "total payments" of "valu­
able consideration" having "an ag­
gregate value in excess of $150 
annually," referred to receipt of a 
total of $150 in 1 year from all 
users of his land, rather than lo 
$150 from a particular user. Point­
ing out that the statute originally 
applied only "if the payment” of 
valuable consideration "does not 
have a value in excess of $25 annu­
ally," the court noted in particular 
the inclusion in the present lan­
guage of the terms "total pay­
ment.” and “aggregate value." The 
plaintiffs apparently alleged that 
the entrance fees paid the county 
by golfers constituted valuable con­
sideration. The court stated that it 
could not be determined from the 
record whether the county had re­
ceived "valuable consideration.” 
Oi die ground, however, that the 
statute did not extend to playing 
golf, the court held the county 
unprotected by the statute.

[b] Exception not applicable
In actions lo recover for injuries 

suffered by an entrant on property 
owned or maintained by the defen­
dant, the courts in the following 
cases held in varying language that 
no "consideration," or no "valu­
able consideration," bad been paid 
tbc defendant, within the meaning 
of a section of a state recreational 
use statute explicitly or effectively 
preserving a defendant’s liability 
where he had received a “consider­
ation" or a "valuable considera­
tion."

In an actior. seeking to recover 
for injuries suffered when a bicy­
clist lost control after going ofr a 
jumping ramp on a motocross 
track at a city park and suffered 
severe injuries, the court, in Moore 
v Torrance (1979, 2d Dist) 101 Cal 
App 3d 66, 166 Cal Rptr 192 (dis­
agreed with on other grounds Nel- 
sen v Gridley (3d Dist) 113 Cal 
App 3d 87, 169 Cal Rptr 757) and 
(disapproved on other grounds 
Delta Farms Reclamation Dist. v 
Superior Court, 33 Cal 3d 699, 
190 Cal Rptr 494, 660 P2d 1168), 
affirming a summary judgment for 
the city, held that the bicyclist’s 
parents’ payment of lares to sup­
port municipal facilities was not 
"consideration" within the mean­
ing of the stale recreational use 
statute. The court stated that this 
was not the type of consideration 
that the legislature had in mind 
when it enacted the statute. Con­
sideration, the court continued, 
meant some type of entrance fee or 
charge for permitting a person to 
use specially constructed facilities. 
There were many facilities in gov­
ernment-owned parks that charged 
admission fees, the court pointed 
out, and a consideration in this or
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a similar context was intended. 
The court held that the action was 
precluded by the statute, which 
preserved a landowner's liability if 
the injured person had paid a 
"consideration" to enter the prop­
erty.

In an action by a father and a 
daughter to recover for injuries 
suffered by the daughter while to­
bogganing down a hill in a cily 
park, the court, in Syrowik v De­
troit (1982) 119 Mich App 343, 
326 NW2d 507, affirming a judg­
ment for the city, held that the 
father’s paying properly taxes to 
the city did not constitute the pay­
ing of a "valuable consideration,” 
within the meaning of the state 
recreational use statute, for the 
daughter’s use of the park. The 
statute applied lo a recreational 
user on the land of another with­
out paying a "valuable considera­
tion" to the other person, although 
the statute did not specify that the 
payment needed to be for permis­
sion to enter the land. The court 
declared that the valuable consid­
eration was required to be in the 
form of a specific fee for the use of 
a particular recreational area. The 
father’s status as a taxpayer was 
insufficient, the court said. The 
court held the city protected by the 
statute.

In an employee’s action to re­
cover from a county park commis­
sion for serious injuries suffered 
during a company picnic at a 
county park, the court, in Diodato 
v Camden County Park Com. 
(1978) 162 NJ Super 275, 392 A2d 
665, held that the employee did 
not come within the statutory ex­
ception applicable when permis­
sion to enter recreational land had

been granted in return for the pay­
ment of a "consideration.” The 
employee had dived into a river 
(hat was in the middle of the park, 
and he struck a partially sub­
merged, 55-gallon, blue oil drum 
that was apparently a trasbcan. The 
court observed that the only fee 
paid by the company was expressly 
directed toward the use of a ball- 
field. The court declared that the 
consideration exception was inap­
plicable since the accident occurred 
well after the employee had left the 
ballficld, and while the employee 
was on a section of the park for 
which no fee was payable, ilow- 
cver, holding the drum an artificial 
hazard not covered by the statute, 
the court denied the commission’s 
motion for summary judgment un­
der the statute.

The court in Scminara v High­
land Lake Bible Conference, Inc. 
(1985, 3d Dept) 112 App Div 2d 
630, 492 NYS2d 146, held that the 
fact that a bicyclist had occasionally 
made purchases at a landowner’s 
snack bar did not mean that he had 
paid a consideration to use the 
land such that a statute exempting 
landowners who permitted their 
property to be used for recre­
ational purposes without consider­
ation would not be applicable in an 
action by the bicyclist to recover 
damages for injuries suffered in a 
bicycling accident. In support of its 
ruling, the court stated that there 
was no nexus between the snack 
bar and bicycling.

In an action to recover under the 
Federal Tort Claims Act from the 
United States for injuries suffered 
when the plaintiff fell down a cliff 
while sightseeing within a United 
States reservation in Virginia, the 
court, in Hamilton v United States
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(1974, ED Va) 371 F Supp 230 
(applying Virginia law), held that 
the plaintiffs paying taxes did not 
constitute the payment of a consid­
eration. The Virginia recreational 
use statute preserved a landown­
er’s liability where permission to 
enter the land was granted for a 
“consideration.” Without specify­
ing the particular taxes lhat the 
plaintiff alleged she had paid, the 
court stressed that there was no 
charge made for the use of fhe 
overlook at which the plaintiff had 
fallen, nor for that matter for the 
use of any part of the area involved 
in the litigation. Holding the 
United States protected by the stat­
ute, the court rendered judgment 
for the government.

In an action by a husband and a 
wife to recover from a state em­
ployee for injuries suffered by the 
husband on a pier in a state forest 
managed by the employee, the 
court, in Johansen v Reinemann 
(1984, App) 120 Wis 2d 100, 352 
NW2d 677, held that the husband 
had not paid t'.e state a “valuable 
consideration, within the meaning 
of a section in the stale recre­
ational use statute preserving a 
landowner’s liability when permis­
sion to use the premises “was 
granted for a valuable considera­
tion other than the valuable con­
sideration paid to the stale . .”
Observing that the husband had 
been permitted to use the pier 
because he or some other member 
of his party had paid the required 
state entrance fee for the pier, the 
court declared that the fee was, by 
definition, not “valuable considera­
tion" under the statute, since the 
statute expressly excluded consid­
eration paid the state. The court 
further stated that the husband’s

payment of an additional camping 
fee was irrelevant because his use 
of the pier, where the injury oc­
curred, was based only on payment 
of the pier entrance fee. Holding 
the employee protected by the stat­
ute, the court affirmed a summary 
judgment in his favor.

In an action in which two hus­
bands and their wives sought to 
recover from the United States un­
der the Federal Tort Claims Act 
for injuries suffered or expenses 
incurred as a result of the explo­
sion of a cartridge while they were 
squirrel hunting, picnicking, and 
hiking on a United Stales military 
reservation in Wisconsin, the court, 
in Garfield v United Stales (1969, 
WD Wis) 297 F Supp 891 (apply­
ing Wisconsin law), held lhat the 
"valuable consideration” exception 
in the Wisconsin recreational use 
statute did not apply to certain of 
one husband’s claims or to all of 
the claims of the other three plain­
tiffs. Each husband had purchased 
from the reservation for 50 cents a 
small-game hunting permit, and 
the court held that the permit fee 
was a “valuable consideration" 
within the meaning of the statute. 
While the one husband's claims for 
his own injuries could not be dis­
missed, the court said, because he 
had paid a valuable consideration, 
his claims for medical expenses 
incurred in the treatment of his 
wife and for the loss of her consor­
tium were dependent on the gov­
ernment's liability to his wife, and 
s nee she had not paid a permit 
fee, the statute protected the gov­
ernment as to her. The court fur­
ther held that since her own claim 
for physical injury resulting from 
mental distress suffered as a result 
of the explosion was not derived
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from her husband, the government 
was therefore also protected by the 
statute as to her claim. Similarly, 
the second husband’s claim for his 
wife's medical expenses and for 
loss of consortium, and his wife's 
claims for her own injuries, were 
held barred by the statute, even 
though the husband had paid a 
permit fee, because the wife had 
not paid one.
§ 3 1 . ''Charge” o r "fee”77

Applying a provision in a state 
recreational use statute preserving 
a defendant’s liability if he col­
lected a "charge,” or a “fee," for 
the use of his land, the courts in 
the following cases, involving ac­
tions to recover for an entrant’s 
injury or death on property admit­
tedly or apparently owned or main­
tained by the defendant, heid that 
the provision did not apply.

In a mother’s action lo recover 
for the alleged wrongful death of 
her minor son, who drowned while 
attending a church Sunday school 
picnic at a lake resort, the court, in 
Bourn v Herring (1969) 225 Ga 
67, 166 SE2d 89, conformed to 
119 Ga App 226, 166 SE2d 607, 
later app 225 Ga 653, 171 SE2d 
124, transf to 121 Ga App 373, 
173 SE2d 716, app dismd 400 US 
922, 27 L Ed 2d 183, 91 S Ct 192, 
held that the corporation that 
made the picnic grounds and lake 
resort available to the church did

not receive a “charge,” within the 
meaning of the state recreational 
use statute, for the public's use of 
the land. The statute, by defining 
“charge” as the admission fee or 
price asked in return for invitation 
or permission to enter or go onto 
the land, extended its protection 
only to landowners who did not 
charge others for their recreational 
use of the property, the court held. 
Observing that the mother alleged 
that the corporation made the land 
available to the public foi advertis­
ing purposes and as a promotion 
of the sale of the corporation’s 
products, the court declared that 
these alleged benefits received by 
the corporation were not a 
“charge.” However, on other 
grounds, the court in elTect denied 
summary judgment motions sub­
mitted by all defendants, namely, 
the corporation, its general man­
ager, the church, and the superin­
tendent of the Sunday school.

In an action in which a husband 
and wife sought to recover for in­
juries suffered by the wife when 
she fell while walking on a moun­
tain in a park that was apparently 
maintained by the defendant me­
morial association, the court, in 
Stone Mountain Memorial Asso. v 
Herrington (1969) 225 Ga 746, 
171 SE2d 521, conformed to 121 
Ga App 20, 172 SE2d 434, held 
that a parking permit fee, charged

77. T h e  Model Act (sec § 2[a]) states 
that “ ‘C harge’ m eans the  admission 
price o r fee asked in return  fo r invita­
tion or perm ission to en ter o r  go upon 
the  land," and further provides that 
"N oth ing  in this act limits in any way 
any liability which otherw ise exists: 
. . . For injury suffered in any case 
w here the ow ner o f  land charges the

person  o r  persons who en te r o r  go on 
the  land for the  recreational use 
thereof, except that in the  case o f  land 
leased to  the  sta le  o r  a subdivision 
thereof, any consideration  received by 
the ow ner for such lease shall not be 
deem ed a charge w ithin the m eaning 
o f  this section."
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by the associalion for each vehicle 
entering its park area, was not a 
“charge" within the definition of 
that term in the state’s recreational 
use statute as meaning "the admis­
sion price or fee asked in return 
for invitation or permission to en­
ter or go upon the land." The 
court pointed out that, as stated in 
the association’s response to an 
interrogatory, persons on fool 
were not charged any fee, nor was 
a fee charged for the number of 
people in any one vehicle; the fee 
was strictly a parking fee for the 
automobile to enter the park, and 
was in no way related to the admis­
sion of persons lo the park. The 
statute preserved a landowner’s lia­
bility if he imposed a charge for 
the recreational use of his land. 
Holding that the statute immu­
nized the association, the court in 
effect granted the association’s mo­
tion for summary judgment.

In a swimmer's action to recover 
from the United States under the 
Federal Tort Claims Act for inju­
ries suffered when he dived into a 
lake within an Illinois state park 
and apparently struck his head on 
a tree stump, the court, in Ste­
phens v United States (1979, CD 
111) 472 F Supp 998 (applying Illi­
nois law), construing a provision in 
the Illinois recreational use statute 
stating that the statute did not ap­
ply where the owner of land 
“charges” the persons who enter 
the land for recreational use, held 
that the United States did not 
come within this provision since 
the swimmer had not himself paid 
a charge for entering the land. The 
United States owned and leased to 
the state the land on which the 
park was located. Although the 
swimmer had not paid any admis­

sion fee himself, apparently other 
users of the park did, and the 
swimmer contended that the statu­
tory protection was lost, as to all 
users of a recreational area, if at 
least some users were charged for 
admission. The court expressed 
some receptivity lo the swimmer’s 
contention. Declaring, though, that 
a construction of the statute distin­
guishing between paying and non­
paying users seemed most consis­
tent with a close reading of it, the 
court said it would not sit in judg­
ment on the wisdom of the distinc­
tions made. However, apparently 
holding that the statutory excep­
tion for willful and malicious con­
duct applied, the court rendered 
judgment for the swimmer on the 
issue of liability.

Construing the term "charge” in 
the state recreational use statute, 
which the statute defined as “ the 
amount of money asked in return 
foi an invitation to enter or go 
upon the land," it." court, in Car- 
reans v Omaha (1984) 216 Neb 
487, 345 NW2d 309, an action by 
two fathers to recover for injuries 
suffered by each of their sons at a 
cily park, held that a $10.50 fee 
paid by the sons’ grandparents to 
rent a camper pad for the weekend 
did not constitute a “charge.” The 
statute preserved a landowner’s lia­
bility if he "charges” the entrant. 
The grandparents parked their 
camper at the rented pad for a 3- 
day weekend, and the sons entered 
the park on the second day to visit 
the grandparents. They were in­
jured in the explosion of a chemi­
cal drum into which they dropped 
a lighted firecracker. The court de­
clared that to constitute a charge, 
any moneys paid were required to
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he paid for the right to enter the 
facility. The city collected no 
charge, the court pointed out, for 
the right lo enter the park. The 
court staled that the grandparents’ 
payment of the camper pad rental 
fee did not entitle them to a 
greater right to use any of the 
park’s other facilities than that had 
by the general public. The court 
observed that, in addition to the 
camper pad rental, the city col­
lected fees for the right to pitch a 
tent in a tent camping area and for 
the use of camper dumping facili­
ties. The court also stressed that 
the grandparents, rather than the 
sons, had paid the camper pad 
rental fee. Holding the city pro­
tected by the statute, the court 
reversed a judgment for the fathers 
and directed the trial court lo dis­
miss the case.

In an action in which a husband 
sought to recover from the state 
for injuries suffered when he alleg­
edly fell into a hole while walking 
in a state park, and in which his 
wife sought to recover for loss of 
companionship, the court, in Hahn 
v Commonwealth (1980) 18 Pa D 
& C3d 260, held that the plaintiffs' 
payment of taxes did not constitute 
the payment of a "charge,” within 
the meaning of the state recre­
ational use statute. The statute 
preserved a landowner’s liability if 
he collected a “charge” for a recre­
ational user’s entry onto the prop­
erty. Observing that the statute 
defined “charge” as the admission 
price or fee asked in return for 
invitation or permission to enter 
the land, the court stated that the 
“charge” was apparently required 
to be one that was levied directly 
in return for permission to enter 
the land. As there was required to

be a "quid pro quo," mat is, a 
charge in exchange for permission 
to enter that land at that time, the 
court stressed, the payment of 
taxes lo the state did not constitute 
a "charge.” However, on the 
ground that the statute did not 
apply to the state, the court dcnird 
the state's demurrer.

Construing a Pennsylvania stat­
ute making landowners who made 
their property available for recre­
ational activities free of charge im­
mune from liability, the court in 
Livingston v Pennsylvania Power & 
Light Co. (1985, ED Pa) 609 F 
Supp 643, an action against a util­
ity company brought by a diver 
who alleged lhat the utility com­
pany had not warned divers of 
dangerous rocks below the surface 
of a lake it had created, held that 
the term "charge" meant an actual 
admission price paid for permis­
sion to use the land and did not 
include initial easement fees and 
license fees charged by the utility 
to landowners who desired access 
the lake when it was created.

In a mother’s action to recover 
under the Federal Tort Claims Act 
from the United States for serious 
injuries suffered by her daughter 
when “snow sliding” within a na­
tional park in Washington, the 
court, in Jones v United States 
(1982, CA9 Wash) 693 F2d 1299 
(applying Washington law), held 
that the daughter had not paid a 
“fee” for the use of the park. The 
Washington recreational use stat­
ute preserved a landowner’s liabil­
ity for an injury suffered by a rec­
reational user who had paid a fee 
for the use of the recreational land. 
The daughter had paid a private 
concessionaire $1 to rent the inner
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lube with which she was “snow 
sliding." The concessionaire paid 
the United States a fixed rental 
plus a percentage of its gross re­
ceipts. The court declared that the 
daughter had paid the dollar for 
the use of the inner tube, not for 
the use of the land. The court 
pointed out that the daughter had 
entered the park without paying a 
fee •'.nd could have used the ridge 
on which she was sliding, or any 
other area of the park, without 
making any payment if she had 
brought her own inner tube. The 
court distinguished Thompson v 
United States (1979, CA9 Cal) 592 
F2d 1104 (applying California law), 
and Graves v United Slates Coast 
Guard (1982, CA9 Cal) (592 F2d 71 
(applying California law), both in 
§ 30[a], on the ground that the 
fees paid by recreational users in 
those cases had been paid for the 
use of the land. Holding the 
United States protected by the stat­
ute, the court affirmed a judgment 
in its favor.78

In an action in which a 14-year- 
old plaintiff sought lo recover from 
the United States under the Fed­
eral Tort Claims Act for injuries 
suffered when he fell into a ther- 
malpool in a national park, the 
court, in Smith v United States 
(1974, DC Wyo) 383 F Supp 1076, 
affd (CA10 Wyo) 546 F2d 872 (ap­
plying Wyoming law), rendering 
judgment for the United States, 
held that the United States had not 
charged the plaintiff for entering 
the park, within the meaning of a 
section of the Wyoming recre­

ational use statute preserving a 
landow ner’s liability if he 
"charge*” the person who entered 
his land. 'File court stated lhat by 
statute Wyoming law applied to the 
park, which was located primarily 
in that state, although portions of 
the park were located in two adja­
cent states. The court noted only 
that the United States and the na- 
tionai park service were foreclosed 
by federal regulation from charg­
ing any fee to the plaintiff. The 
regulation provided that no en­
trance or admission fee could be 
charged a person who was less 
than 16 years old. The court held 
the United States protected by the 
statute.7*

However, in a father’s action to 
recover from a boating marina op­
erator for the alleged wrongful 
death of his two daughters, the 
court, in Kesner v Trenton (1975) 
158 W Va 997, 216 SE2d 880, 86 
ALR3d 1009, held that the opera­
tor charged a person to go on his 
land, within the meaning of the 
state recreational use statute, which 
preserved a defendant’s liability if 
he levied such a "charge.” The 
marina was on a lake that the oper­
ator leased from a power company. 
The operator offered rental spaces 
for private boats, camping spots, 
boat sales and rentals to the gen­
eral public, and swimming areas in 
the waters adjacent to the marina. 
While swimming in this area, the 
daughters drowned after stepping 
into a 10-foot-deep culvert or exca­
vation that had been dug in the 
lake bottom. While acknowledging

78. This case was distinguished in 79. T h is  case was distinguished in 
Ducey v U nited States (1983, CA9 Ducey v U nited S lates (1983, CA9 
Nev) 713 F2d 504 (applying Nevada Nev) 713 F2d 504 (applying Nevada 
law), § 30(a). law). § 30(a).
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that there was nut an amount of 
money asked in return for an invi­
tation to enter the land, the court 
stressed that the marina was a 
moneymaking business, lhat the 
marina sold, serviced, and rented 
many boats, and that the operator 
could reasonably have expected to 
attract prospective marina custom­
ers by allowing people to swim in 
the lake at no cost. The court also 
pointed out that a sign on (he main 
road nearby described how to get 
to the marina. Holding the statute 
unavailable to (he operator, the 
court affirmed a judgment award­
ing the father a new trial following 
a verdict for the operator.
§ 32. Other specified terms

In an action to recover for inju­
ries suffered by an entrant on 
properly in which the defendant 
had an interest, the court in the 
following case held lhat the state 
recreational use statute did not ap­
ply because there had been no 
"entry" or "use" of the defen­
dant’s “premises."

In an action in which the plain­
tiff, who was sailing on a lake in a 
catamaran with an aluminum mast, 
sought to recover from a.i electri­
cal utility for injuries suffered when 
the mast contacted the utility’s 
powerlines overhanging the lake, 
the court, in Pacific Gas & Electric 
Co. v Superior Court (1983, 3d 
Dist) 145 Cal App 3d 253, 193 Cal 
Rptr 336, held that the state recre­
ational use statute did not immu-

80. For cases deciding w hether an 
en tran t had paid a consideration “ to 
e n te r"  the defend an t’s land, and thus 
w hether the en tran t had been a " re c re ­
ational user” o f  th e  land within the 
m eaning o f  a sta te  recreational use

nizc (lit* utility from liability be­
cause there had been no "entry" 
or "use" of the utility’s "premises” 
by the plaintiff within the meaning 
of the statute, which provided that 
an owner of any estate in real 
property owed no duty of care to 
keep the premises safe for entry or 
use by others for designated recre­
ational purposes.80 The court 
stressed that the plaintiffs injury 
took place not on the utility’s land 
underneath the lake, nor on the 
poles and wires affixed thereto, but 
on the navigable waters of the lake. 
The court further emphasized that 
the plaintiff tiad not in any way 
disturbed the utility’s land, towers, 
or poles, nor made use of them or 
of (he utility’s overhanging wires in 
pursuit of his recreational purpose. 
The court also based its construc­
tion on an accommodation of the 
public trust doctrine. The court 
distinguished Lostritto v Southern 
Pacific Transp. Co. (1977, 1st Dist) 
73 Cal App 3d 737, 140 Cal Rptr 
905 (disagreed with on other 
grounds Potts v Halsted Financial 
Corp. (2d Dist) 142 Cal App 3d 
727, 191 Cal Rptr 160). § 4[a). on 
the grounds that that case did not 
address the public liost doctrine, 
and the plaintiff in that case had 
had no right to dive from the pri­
vately owned trestle involved. The 
court in effect affirmed the denial 
of the utility’s motion for summary 
judgment.

♦

In a swimmer’s action lo recover 
from the United States under the

statu te, see  Moss v D ep t, o f  N atu ral 
R esources (1980) 62 O h io  St 2 d  138, 
16 O hio O ps 3d 161, 404  N E 2d 742, 
and  H uth v State (1980) 64  O h io  S t 2d 
143, 18 O hio O ps 3d 37 0 . 413 N E2d 
1201, bo th  in § 18.
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Federal Tort Claims Act for inju­
ries suffered when he dived into a 
lake at an Illinois state park and 
apparently hit his head 011 a tree 
stump, the court, in Stephens v 
United States (1979, CD 111) 472 F 
Supp 998 (applying Illinois law), 
held that the United States had not 
brought itself under a section of 
the Illinois recreational use statute 
providing that the owner of land 
leased to the state could agree in 
writing lhat the statute’s limitations 011 liability were inapplicable. The 
United Slates leased to the stale 
the land 011 which the park was 
located, and liability was appar­
ently predicated on this basis. 
Pointing out that the lease con­
tained an indemnity clause obligat­
ing the stale lo hold the United 
Slates harmless, the swimmer con­
tended that the inclusion of this 
clause demonstrated the United 
States recognition, contrary to the 
protection of the statute, of its 
exposure lo liability to third parlies 
for failure to exercise ordinary 
care. The court replied that this 
clause was not sufficient to serve as 
a written agreement waiving the 
protection of the statute and estab­
lish. ig a duty of ordinary care. 
However, apparently holding that 
the statutory exception for willful 
and malicious conduct applied, the 
court rendered judgment for the 
swimmer on the issue of liability.

♦

See Epps v Chattahoochee Brick 
Co. (1976) 140 Ga App 426, 231 
SE2d 443, affirming a summary 
judgment for the defendant com­
pany in an action in which a 
mother sought to recover for the

81. It should be no ted  that §§ 33-35, 
collect only those cases in which the 
court actually addressed a contention

death of her 6-year-old son, who 
drowned after he slipped or fell 
into a small artificial lake located 
approximately 900 feet from an 
apartment complex, in which the 
court, relying in part 011 the state 
recreational use statute, held that 
the son had been at most a mere 
licensee, and had not been an invi­
tee. The company apparently 
owned the lake. Pointing out that 
there were two signs near the en­
trance to the lake, one of which 
read "Lake Lucky—Good Fishing— 
No Night Fishing,” the mother 
contended that her son had been 
an invitee because the signs on the 
property constituted an invita'ion 
to the community at large. The 
court replied that, if the company 
was providing the lake to the pub­
lic for recreational purposes, then 
its liability for injury to persons 
thereon was limited by the recre­
ational use statute, one provision 
of which stated that, where an 
owner of land directly or indirectly 
invited or permitted any person to 
use his land without charge for 
recreational purpose, the owner 
did not confer on that person the 
legal status of an invitee or li­
censee to whom a duty of care was 
owed. Turning to the common law, 
the court apparently held that the 
company had violated no duty 
owed a licensee.

B. Statute as whole81
§ 33. Negation o f  other causes of 

action—nuisance

[a] Negated 
The courts in the following

that a recreational use s. tu tc  negated  
o r d id  no t negate  a particular cause o f 
action. No attem pt has been m ade to
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cases, involving actions to recover 
for a minor’s death on property 
owned or maintained by the defen­
dant, explicitly or apparently held 
that the state recreational use stat­
ute, construed or apparently con­
strued as a whole, negated a sepa­
rate cause of action for nuisance.

In an acdon for the alleged 
wrongful death of the plaintiffs 10- 
year-old son, who was trapped and 
drowned inside a drainage pipe 
leading from a pool of water on 
the defendant power company’s 
property to a lower lying pool 20 
feet away, the court, in McGrudcr v 
Georgia Power Co. (1972) 126 Ga 
App 562, 191 SE2d 305, revd on 
other giounds 229 Ga 811, 194 
SE2d 440, apparently construing as 
a whole the state recreational use 
statute, apparently held that the 
statute eliminated the doctrine of 
attractive nuisance in situations to 
which the statute applied. The 
plaintifT alleged several theories of 
liability, including attractive nui­
sance. The court simply stated that 
the purpose of the statute was to 
limit liability, and therefore the 
attractive nuisance theory was inap­
plicable. On other grounds, how­
ever, the court reversed a summary 
judgment for the power company.

Construing the state recreational 
use statute as a whole, the court, in 
Burnett v Adrian (1982) 414 Mich 
448, 326 NW2d 810, apparently 
held lhat the statute precluded a 
separate action for nuisance. Two 
individuals, who were apparently a 
14-year-old child’s parents, sought 
to recover from a city for the 
child’s drowning in a city lake. The

plaintiffs raised claims o f nuisance 
and of gross negligence or willful 
and wanton misconduct. As to the 
nuisance claim, the court stated 
only that it agreed with the concur­
ring opinion’s resolution o f that 
issue. The concurring opinion 
pointed out that the statute barred 
an ordinary negligence action, but 
permitted an action for gross negli­
gence or willful and wanton mis­
conduct. To the extent that the 
nuisance claim was grounded in 
the defendant’s alleged negligent 
conduct, the claim was barred by 
the statute’s express terms, the 
concurring opinion co n tin ued , 
while to the extent the claim was 
sufficient to support an allegation 
of willful and wanton misconduct, 
it was duplicative of the cause of 
action based solely on that con­
duct. Although reversing a sum­
mary judgment for the city on the 
plainlifTs’ claim of gross negligence 
or willful and wanton misconduct, 
the court affirmed a summary judg­
ment for the city on the plaintiffs’ 
nuisance claim.

In an action to recover for the 
drowning of the plaintiff's 17-year- 
old decedent while swimming in a 
gravel pit on property owned and 
operated by the defendants, a 
county and its board o f commis­
sioners, the court, in Graham v 
County of Gratiot (1983) 126 Mich 
App 385, 337 NW2d 73. constru­
ing the state recreational use stat­
ute as a whole, held that a claim of 
attractive nuisance, aside from the 
statute, was not cognizable. Hold­
ing the defendants protected by 
the statute, the court affirmed a 
summary judgment in their favor.

infer, from cases considering the  effect tentially arising u n d e r  th e  se c o n d  stat- 
of a second statu te  on a recreational u te was not negated, 
use statute, that a cause o f  action po-
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In an action to recover Mnder the 
Federal Tort Claims Act (FTCA) 
for an 11-year-old boy’s drowning 
in a pool constructed by private 
persons on land under the care 
and operation of the federal bu­
reau of land management, the 
court, in Blair v United Slates 
(1977, DC Nev) 433 F Supp 217 
(applying Nevada law), granting 
the motion of the United States for 
summary judgm ent, apparently 
held that the Nevada recreational 
use statute, construed as a whole, 
negated the attractive nuisance 
doctrine. The court pointed out 
that the plaintiff, whose relation­
ship to the boy was unspecified by 
the court, could recover under the 
FrCA only if she had a right of 
recovery under state law. Holding 
that under the statute the United 
States owed no duty to the plaintiff 
or the boy, and thus had no liabil­
ity for the death, the court ob­
served that the plaintiff attempted 
to avoid the operation of the stat­
ute by categorizing the action as 
one under the attractive nuisance 
doctrine. The court stated, how­
ever, that nothing in the statute 
indicated that a special duty owed 
to children cut across the statute’s 
clear meaning. However, as an al­
ternative basis for its holding, the 
murt stated that the attractive nui­
sance doctrine had apparently not 
been adopted in the state.
[b] Not negated

In actions to recover for injury 
or death suffered by a minor en­
trant on the defendant’s property, 
the courts in the following cases 
construing a state recreational use 
statute as a whole, explicitly or 
apparently held that the statute did 
not negate a separate cause of ac­
tion for nuisance.

Construing the Louisiana recre­
ational use statute as a whole, the 
court, in Smith v Crown-Zeller- 
bach, Inc. (1981, CA5 La) 638 F2d 
383 (applying Louisiana law), re­
versing the dismissal of a minor 
child’s action brought by his par­
ents, held that the statute did not 
abolish the attractive nuisance doc­
trine. The 10-year-old child was 
allegedly burned severely when, on 
his way home from fishing at a 
pond on the defendant corpora­
tion’s property in Louisiana, he 
attempted to play on some gray 
hills situated on the property. It 
was apparently undisputed that the 
hills were composed of hot ashes 
and chemical debris, and the par­
ents contended that the hills were 
an attractive nuisance. Observing 
that the statute was apparently de­
signed to reduce the reluctance of 
property owners to allow the pub­
lic to use private property for rec­
reational purposes, the court stated 
that the legislature had not in­
tended to remove liability for the 
maintenance of attractive nuisances 
by property owners who allowed 
children and others to use their 
property for recreational purposes. 
The court commented that the leg­
islature intended only to absolve 
property owners from liability for 
the kinds of accidents to be nor­
mally expected when they let oth­
ers use their property for recre­
ational purposes. Turning to the 
common law, the court held that 
the complaint alleged facts satisfy­
ing the prerequisites for the appli­
cation of the attractive nuisance 
doctrine.

In Ochampaugh v Seattle (1979) 
91 Wash 2d 514, 588 P2d 1351. a 
father’s wrongful death action to
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recover Tor the drowning of his 
two sons in a pond, the court ap­
parently held that the slate recre­
ational use statute, construed as a 
whole, did not eliminate a cause of 
action for attractive nuisance. The 
court observed that a proviso to 
the statute disclaimed any intention 
to alter the law of attractive nui­
sance. Considering that doctrine, 
as well as others, the court af­
firmed a judgment for the defen­
dant city.
§ 34. —Mining statute

The stale recreational use stat­
ute, construed or apparently con­
strued as a whole, negated any 
independent cause of action arising 
under a statute regulating mining, 
the courts explicitly or apparently 
held in the following cases involv­
ing actions to recover for injuries 
sufiTered by an entrant in an exca­
vation on the defendant's property.

In an action in which a college 
student sought 10 recover from the 
United States under the Federal 
Tort Claims Act (FICA) for inju­
ries suffered when he fell down a 
vertical shaft while exploring an 
old mine on federal property in 
Nevada, the court, in Gard v 
United States (1979, CA9 Cal) 594 
F2d 1230, cert den 444 US 866, 62 
L Ed 2d 90, 100 S Ct 138 (apply­
ing Nevada law), affirming a sum­
mary judgment for the United 
States, held that the Nevada recre­
ational use statute, construed as a 
whole, negated any liability arising 
on the part of the government un­
der the Nevada fencing statute, 
which required the owner of any 
shaft or excavation to fence it. The 
court simply stated that the recre­
ational use statute barred any re­

covery for an alleged violation of 
the fencing statute.

In an action to recover from the 
United States under the Federal 
'Fort Claims Act (FTCA), and from 
other defendants, for injuries sus­
tained by the plaintiff in a motorcy­
cle accident that occurred on fed­
eral property in Utah, the court, in 
Ewell v United Slates (1984, DC 
Utah) 579 F Supp 1291 (applying 
Utah law), apparently construing 
the Utah recreational use statute as 
a whole, apparently held that the 
statute insulated the United States 
from any liability resulting from 
various state and federal mining 
statutes and regulations pro­
pounded by the plaintiff. The mo­
torcycle on which the plaintifT was 
a passenger had apparently run 
into a gravel pit. The plaintiff con­
tended that the United States was 
under a duty, separate from that 
established in the recreational use 
statute, of (1) the Utah fencing 
statute, which required any pit or 
mine to be fenced at least 4 - C i feet 
high; (2) the Utah mined-land rec­
lamation act, which required the 
operator of a mining operation to 
submit a reclamation plan; and (3) 
the federal law that authorized the 
government lo allow state and lo­
cal governments to remove gravel 
from public lands (30 USCS 
§§ 601-603). The court simply rep­
lied that these statutes, and the 
regulations promulgated thereun­
der, did not create any indepen­
dent duty on the United States 
unaffected by the recreational use 
statute. Holding the United States 
protected by the recreational use 
statute, the court granted its mo­
tion for summary judgment and 
dismissed the plaintiff’s claims 
against the other defendants.
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§ 35. —O ther causes o f  action
The court in the following case, 

involving an action to recover for 
injuries suffered by an entrant on 
the defendant’s land, held that the 
state recreational use statute, ap­
parently construed as a whole, did 
not eliminate the doctrine of liabil­
ity for a voluntary undertaking of a 
duty.

In a swimmer's action to recover 
from the United States under the 
Federal Tort Claims Act for inju­
ries suffered when he dived into a 
lake in an Illinois state park and 
apparently hit his head on a tree 
stump, the court, in Stephens v 
United States (1979, CD 111) 472 F 
Supp 998 (applying Illinois law), 
apparently construing the Illinois 
recreational use statute as a whole, 
held that the statute did not elimi­
nate the doctrine imposing liability 
for negligent performance of a vol­
untary inspection. The United 
States owned and leased to the 
slate the land on which the park 
was located, and conducted inspec­
tions of the lake that the court 
described as planned and periodic, 
and in part directed towards com­
pliance with safety regulations and 
detection and prevention of safety 
hazards to the public. The court 
declared that, while the statute was 
obviously intended to limit the 
common-law duties of due care 
ordinarily imposed on all landown­
ers or occupiers, the statute could 
not be exaggerated to the point of 
expressly or impliedly limiting lia­
bility for acts voluntarily under­
taken. Whether a defendant was 
originally under no common-law 
duty, or, as was the situation here, 
was originally under a common-law 
duty that had been negated by

statute prior to his undertaking, 
the court continued, stale law im­
posed liability for voluntary inspec­
tion negligently performed. The 
court rendered judgment for the 
swimmer on the issue of liability.

♦

Howev f ,  in two estates’ consoli­
dated wrongful death actions to 
recover for the deaths of two 
brothers in a snowmobile accident, 
the court, in Estate of Thomas v 
Consumers Power Co. (1975) 58 
Mich App 486. 228 NW2d 786, 
affd in part and rcvd in part on 
other grounds 394 Mich 459, 231 
NW2d 653, construing the slate 
recreational use statute as a whole, 
held that the statute applied to 
actions for wrongful death. The 
brothers had been killed when the 
snowmobile they were operating 
collided with a guy wire supporting 
a utility pole. The statute provided 
that a recreational user possessed 
no cause of action for injuries aris­
ing on the land of another unless 
the injuries resulted from the gross 
negligence or willful and wanton 
misconduct of the owner, tenant, 
or lessee of the land. The court 
simply stated that the estates’ con­
tention that the statute did not 
apply to wrongful death actions 
was without merit and unsupported 
by either case law or common 
sense. Holding the defendants, the 
power company that owned the 
utility pole and the owner of the 
land on which the accident oc­
curred, protected by the statute, 
the court granted them summary 
judgment.
§ 36. O th er  issues

In actions to recover for injury 
or death suffered by an entrant on 
property owned, occupied, or
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§36

maintained by the defendant, or in 
a body of water apparently adjoin­
ing the defendant’s property, the 
courts in the following cases, con­
struing or apparently construing a 
slate recreational use statute as a 
whole, and either stating its hold­
ing without further discussion or 
addressing issues other than those 
considered in §§8, 12, 13, 20-22, 
28-30, 34-35, held that the statute 
barred either the entire action or 
the plaintiffs negligence count, or 
that the defendant had violated no 
duly owed the entrant.

Construing as a whole the stale 
recreational use statute, the court, 
in Wright v Alabama Power Co. 
(1978, Ala) 355 So 2d 322, af­
firmed a directed verdict for a
power company in an action 
brought by a husband, who had 
been injured on a lake owned by 
the company, and by his wife. The 
husband was injured when he col­
lided with a fence partially sub­
merged in the lake while he was 
riding on an inner tube pulled by a 
powerboat. The husband and wife 
contended that the power company 
willfully determined not lo remove 
the fence or to replace any guards 
or warnings around it. The court 
declared that under the statute the 
husband was a licensee, since the 
statute placed in the status of li­
censees persons who were on the 
land with permission on invitation 
but for purposes unrela'ed to the 
owner’s business. Continuing, the 
court stated that a landowner owed 
no duty to warn a licensee of a 
potentially dangerous condition 
unless the landowner performed 
some positive act creating a new 
hidden danger, pitfall, or trap that 
a person could not avoid by use of 
reasonable care and skill. Conclud­

ing lhat a partially submerged 
fence was not a hidden trap or 
pitfall, and stressing that the fence 
had been in place since the lake 
was built, the court held lhat the 
company had breached no duty 
owed the husband. The court thus 
apparently held the company pro­
tected by the statute.

Apparently construing the state 
recreational use statute as a whole, 
the court, in Driskill v Alabama 
Power Co. (1979, Ala) 374 So 2d 
265, affirmed a directed verdict for 
a power company in two boaters' 
action to recover from the com­
pany for injuries suffered by one 
boater when the boaters' power­
boat ran into a submerged tree 
trunk in the company’s lake. The 
court stated that, under the statute, 
the company owed the boaters the 
duty due a licensee, but did not 
owe them a standard of due care. 
The court declared that the com­
pany owed no duly to warn the 
boaters of a potentially dangerous 
condition unless the company per­
formed some positive act creating a 
new hidden danger, pitfall, or trap 
that a person could not avoid by 
the use of reasonable care and 
skill. The court observed that the 
company had a practice of reduc­
ing the water level of the lake in 
the fall and winter, thereby reveal­
ing the slumps in the lake, but 
would begin to raise the water 
level in March with the result lhat 
in the summer months, when water 
sports were popular, the stumps 
would not be visible. The court 
stressed that there was no evidence 
that the company did anything ex­
cept raise and lower the water level 
for its own purposes. Therefore, 
the court declared, the company
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was under no duly lo warn the 
boaters of a possible danger con­
cerning a condition brought about 
by the company’s ordinary use of 
its land—raising and lowering the 
level of the lake.

Apparently construing as a whole 
the state recreational use statute, 
the court, in Edwards v Birming­
ham (1984, Ala) 447 So 2d 704, 
affirming a summary judgment for 
a city in a baseball player’s action 
to recover for injuries sustained 
while playing baseball in a city 
park, declared that, under the stat­
ute, the city owed no duty lo warn 
a licensee of a potentially danger­
ous condition unless the city did 
some positive act creating a new 
hidden danger, pitfall, or trap that 
a person could not avoid by the 
use of reasonable tare and skill. 
The baseball player contended that 
lie had been injured when he 
stepped into a hole while chasing a 
flyball. The court declared that the 
baseball player was a mere licensee 
because he was on city property 
with the city’s consent for no busi­
ness purpose. Observing that the 
most that the baseball player al­
leged was that the city allowed the 
hole to remain by negligently 
maintaining the park, the court 
stressed that the baseball player 
did not assert that the city had 
performed any positive act causing 
the hole to be in the condition it 
was at the time of the injury. Ob­
serving that the player alleged that, 
after stumbling in the hole, he had 
fallen against a nearby chainlink 
fence, the court replied that, since 
any danger posed by the fence was 
open and obvious, the city was 
under no duty to want of a newly 
created hidden hazard regarding 
the fence.

See Glover v Mobile (1982, Ala) 
417 So 2d 175, in which the court, 
while apparently resorting to the 
common law rather than to the 
state recreational use statute, ap­
plied a formulation (hat the court, 
in Wright v Alabama Power Co. 
(1978, Ala) 355 So 2d 322, this 
section had articulated as being 
both the common law and the stat­
utory standard. Affirming a sum­
mary judgment for a city in a fa­
ther’s action to recover for the 
drowning of his two sons in a river 
adjoining a city park, the court 
declared that, under the Wright 
Case, the cily owed no duty lo 
warn a licensee ol a potentially 
dangerous condition unless the city 
performed some positive act creat­
ing a new hidden danger, pitfall, or 
trap that a person could not avoid 
by the use of reasonable care and 
skill. Stating lhat the whirlpools 
could not be considered unavoid­
able within the meaning of the 
rule, the court held the city to have 
breached no duty owed the sons.

In an action to recover for inju­
ries suffered by the plaintiff while 
fishing at a small pond located on 
the defendant corporation’s prop­
erty, the court, in North v Toco 
Hills, Inc. (1981) 160 Ga App 116, 
286 SE2d 346, apparently constru­
ing the state recreational use stat­
ute as a whole, held that the corpo­
ration had no liability under the 
plaintiff's count alleging that the 
corporation’s failure to warn him 
of the danger was the direct and 
proximate result of his injury. 
While walking from one fishing 
point on the pond to another, the 
plaintifT slipped and fell forward 
into overgrown weeds and was in­
jured by falling into a roll of rusty 
metal fencing or concrete reinforc­
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ing mesh, 'The court simply stated 
that, since the corporation had nei­
ther invited the plaintiff nor 
charged for his use of the land, the 
statute prevented him front main­
taining a suit for actual damages 
incurred. The court apparently 
construed the count as alleging, in 
essence, ordinary negligence. Al­
though holding that the trial court 
had improperly granted summary 
judgment as to a count alleging a 
willful or malicious failure to guard 
or warn against a dangerous condi­
tion, the court held that the trial 
court’s granting of a summary 
judgment on the ordinary failure to 
warn count, and on a private nui­
sance count, was proper.

In an action in which a husband 
and wife sought to recover, from a 
memorial association that appar­
ently maintained a park, for inju­
ries suffered by the wife while bicy­
cling on a trail in the park, the 
court, in Brannon v Stone Moun­
tain Memorial Asso. (1983) 165 Ga 
App 120, 299 SE2d 176, appar­
ently construing the stale recre­
ational use statute as a whole, sim­
ply stated that Stone Mountain Me­
morial Asso. v Herrington (1969) 
225 Ga 746, 171 SE2d 521, con­
formed to 121 Ga App 20, 172 
SE2d 434, § 8[a], had been virtu­
ally the same on its facts as the 
present case, and demanded a find­
ing in favor of the memorial associ­
ation. The court pointed out that 
no fee was charged for the recre­
ational use of the park, and af­
firmed a denial of the plaintiffs’ 
motion for a new trial following a 
summary judgment for the memo­
rial association.

See Reuter v Kocan (1983, 2d 
Dist) 113 III App 3d 903, 68 III

Dec 711, 446 NE2d 882, an action 
in which a dirt bikedriver sought to 
recover from the operator of an 
automobile with which he collided 
head-on while both vehicles were 
traveling on a private off-road dirt 
bike trail, in which the court stated 
that, under the state recreational 
use statute, there was no basis for 
the dirt bike operator’s claim thar 
the owner of the property on  
which the (rail was located owed a 
duty of ordinary care to keep the 
private premises safe for use by 
any person using the property as a 
trespasser or as a licensee for rec­
reational purposes. The court 
therefore declared that the trial 
court had not erred in refusing to  
give an instruction, requested bv 
the dirt bike operator, on the neg­
ligence of third persons who were 
not parties to the action. On other 
grounds the court reversed a ju d g ­
ment for the automobile operator.

In an action to recover for the 
drowning of the plaintifTs dece­
dent while swimming in a grave! 
pit located on property owned and 
operated by the defendants, a 
county and its board of commis­
sioners, the court, in Graham v 
County of Gratiot (1983) 126 Mich 
App 385, 337 NW2d 73, applying 
the state recreational use statute as 
a whole, held without further dis­
cussion that summary judgm enc 
had properly been granted on the 
plaintiffs claim of negligence. 
Holding the defendants protected 
by the statute, the court affirmed a 
summary judgment in their favor.

In an action to recover under the 
Federal Tort Claims Act (FTCA. 
for an 11-year-old boy’s drowning 
in a pool constructed by private 
persons on land in Nevada under
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the care and operation of the Bu­
reau of Land Management of the 
United States, the court, in Blair v 
United States (1977, DC Nev) 433 
F Supp 217 (applying Nevada law), 
granting the United St.ites motion 
for summary judgment, held that 
the action was precluded by the 
Nevada recreational use statute. 
The court did not specify the rela­
tionship between the boy and the 
plaintifT. Apparently construing the 
statute as a whole, the court stated 
only that, under the statute, the 
United Stales owed no duty to 
'•ither the boy cr the plaintifT since 
it was clear that the boy had en­
tered the land for recreational pur­
poses, and there was no evidence 
of a willful or malicious failure to 
guard, nor of any payment of con­
sideration to use the pool, nor of a 
third person’s having caused the 
injury.

In an action to recover from a 
railroad’s trustee for injuries suf­
fered when the plaintiff slipped 
and fell underneath a passing train, 
severing both legs below the knees, 
the court, in Merriman v Baker 
(1974) 34 NY2d 330, 357 NYS2d 
473, 313 NE2d 773, held only that 
the statute barred the action. The 
plaintiff was walking, 2 feet from 
the tracks, on an abandoned pas­
senger platform at a former train 
station. The court stated that, in 
light of the statutory language, the 
plaintifT might properly be consid­
ered a trespasser to whom the 
trustee owed only the obligation 
not to cause willful, wanton, or 
intentional harm. The evidence 
failed to establish, the court con­
tinued, any breach of a duty owed 
the plaintiff. The court noted that 
it considered the statute in con­

junction with a section of the state 
railroad law prohibiting the walk­
ing along railroad tracks. The 
court reversed a judgment for the 
plaintifT and dismissed her com­
plaint.

See Curtiss v County of Che­
mung (1980, 3d Dept) 78 App Div 
2d 908, 433 NYS2d 514, an appeal 
from three jointly tried actions by 
two teenage boys who had been 
injured, and the administrator of 
the estate of a teenage boy who 
had been killed, in the collapse of 
a shed on farmland owned by the 
defendant county, in which the 
court stated that there could be no 
doubt of the applicability of the 
stale recreational use statute. The 
court pointed out that it was undis­
puted that the boys had entered 
the land for hunting and hiking. 
While making various dispositions 
of third-party complaints f j  ;d by 
the county in each action, the court 
reversed judgments for the injured 
boys and the administrator and 
remanded the case for further pro­
ceedings.

Apparently construing the state 
recreational use statute as a whole, 
the court, in McCord v Ohio Div. 
of Parks & Recreation (1978) 54 
Ohio St 2d 72, 8 Ohio Ops 3d 77, 
375 NE2d 50, held without further 
discussion that the state, viewed as 
a private party, owed no duty to a 
recreational user of its land, such 
as the plaintifTs decedent, who had 
paid no fee or valuable considera­
tion. The administratrix of the es­
tate of a 9-year-old child sought to 
recover from the state for the 
child’s alleged wrongful death 
when he drowned at a public recre­
ational facility maintained by the 
state. The court reinstated a trial
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court order dismissing the adminis­
tratrix’ complaint.

In an action in which a trail bike 
operator sought to recover from 
the state and from two road con­
struction contractors for injuries 
suffered when he collided with a 
barbed wire fence stretched across 
the end of a highway under con­
struction on which he was riding, 
the court, in Denton v L. W. Vail 
Co. (1975) 23 Or App 28, 541 P2d 
511, affirming a directed verdict 
1 jr the defendants, held that the 
defendants owed the operator no 
duty to warn him of the fence. The 
court simply pointed out that the 
state recreational use statute pro­
vided that an owner of land owed 
no duly of care to give any warning 
of a dangerous condition, use, 
structure, or activity on the land lo 
persons entering the land for a 
recreational purpose.

In an action in which a 16-year- 
old child sought lo recover from a 
bank for injuries sustained while 
playing football on an empty lot 
owned by the bank, the court, in 
Wiegand v Mars Nat. Bank (1982) 
308 Pa Super 218, 454 A2d 99, 
held without further discussion 
that the bank was insulated from 
liability by the state recreational 
use statute, which the court appar­
ently construed as a whole. The 
child tripped on a stake in the 
ground. The court described the 
statute as providing that an owner 
of donated land had no duty of 
care to keep premises safe for en­
try or use by others, nor to warn of

C onsu lt PO C K E T  PART in

dangerous conditions, and wa^ lia­
ble only for malicious failure to 
guard or warn. The court affirmed 
a compulsory nonsuit in favor of 
the bank.

However, in an action in whorh a 
"john boat" passenger, who was 
injured when the boat collided with 
a diving dock in a lake, sough: to 
recover from a property ow ner 
who allegedly owned, contro-Ued, 
or maintained the dock, the court, 
in Arias v Stale Farm Fire & C asu­
alty Co. (1983, Fla App D1 426 
So 2d 1136, apparently construing 
as a whole the state recreaoonal 
use statute, stated without fu n n e r 
discussion lhat, under the statute, 
the duty of care owed by the owner 
or occupant of recreational prem ­
ises to a recreational user was that 
owed to a trespasser. Thus, held 
the court, the property ow ner's 
duty would be to warn the passen­
ger of dangers known by the owner 
that were not open to orcm ary 
observation. Observing that the 
dock allegedly protruded onf* S to 
10 inches above the surface cc the 
lake, the court stated that there 
was a genuine issue of material fact 
whether the dock was obviotus to 
one in a speeding boat. T h e  dock, 
which was isolated in the w2 ter 
rather than extending to the shore, 
was located several hundred feet 
directly in front of the p r tc e n v  
owner’s lakefront property. O n  the 
ground that there existed issues of 
material fact, the court reversed a 
summary judgment for the land­
owner.

th is  volum e fo r la te r  cases
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STEVE COW PER, G O V E R N O R

400 WILLOUGHBY AYE. 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400

April 13, 1989

The Honor,,., 'de Jan Faiks 
Chair, Senate Judiciary Committee 
P.O. Box V 
Juneau, AK 99811

Dear Senator Faiks:

Subject: SB 229, An act relating to liability for damage or
injury resulting from hazardous recreational activities, and 
providing for an effective date.

Position: The department supports this bill.

Background: Sections 1-2 protect the state from excessive damage
claims being brought against it by people participating in or 
watching a hazardous recreational activity on state land, such as 
a climber suffering a fall or a rafting party having an accident. 
It does not affect the liability of concessionaires or other 
entities operating on state land.

Thank you for the opportunity to comment. Please let me know if 
you/need further information.

Lennie Gorsuch 
Commissioner

cc: Bill Sponsor
Committee Members 
Douglas Baily, Attorney General 
Department of Law 

Susan Cox, Assistant. Attorney General 
Department of Law 

Denby Lloyd, Special Staff Assistant 
Office of the Governor
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Bob Evans, Legislative Liaison 
Office of the Governor 

Gary Gustafson, Director
Division of Land and Water Management 
Department of Natural Resources
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!  STEVE C O W  PER, G O V E R N O R

400 WILLOUGHBY AVE. 
JUNEAU, ALASKA 99801-1706 
PHONE: (907) 465-2400

April 13, 1989

The Honorable Jan Faiks 
Chair, Senate Judiciary Committee 
P.O. Box V 
Juneau, AK 99811

Dear Senator Faiks:

Subject: SB 229, An act relating to liability for damage or
injury resulting from hazardous recreational activities, and 
providing for an effective date.

Position: The department supports this bill.

Background: Sections 1-2 protect the state from excessive damage
claims being brought against it by people participating in or 
watching a hazardous recreational activity on state land, such as 
a climber suffering a fall or a rafting party having an accident. 
It does not affect the liability of concessionaires or other 
entities operating on state land.

to comment. Please let me know if

Gorsuch 
Commissioner

Thank you for the opportunity 
you/need further information.

cc: Bill Sponsor
Committee Members 
Douglas Baily, Attorney General 
Department of Law 

Susan Cox, Assistant Attorney General 
Department of Law 

Denby Lloyd, Special Staff Assistant 
Office of the Governor
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JUDICIAL BRANCH SALARY INCREASE

Current
Compensation

A Proposal Salary Commission 
Proposal

BASE SALARIES

Supreme Ct. 
Chief J.

$85,728 $95,000 $100,000

Suprere Ct. 85,728 94,500 99,500

Appeals Ct. 79,992 89,300 94,000

Superior Ct. 77,304 87,400 92,000

Dist. Ct. 66,816 74,100 

COLA ADJUSTMENTS

78,000

Percent of base Percent of old 
base only.

Percent pf $40,000 
only.

COLA factor change

Anch.
Ju lea u 0% 
Ketch.

Anch. 
0% Juneau 

Ketch.

Wran-Pet. 
Palmer 3.5% 
Sitka

Wran-Pet. 
0% Palmer 

Sitka

Kenai 7% 
Homer

0% Kenai 
Homer

Fbks 14% 3.5% Fbks

Kodiak 10.5% 10.5% Kodiak 
Valdez

Kotz.
Nome
Barrow 17.5%
Bethel
Valdez

Kotz 
Nome 

17.5% Barrow 
Bethel



JUDGES SALA RIES

Location 
(# judges)

Current A Prop.

(% increase)

A Prop, w/ 
Com. COLA. 
(% increase

Anch, Jun, Ketch.

Supreme Ct. CJ(1) 
Supreme Ct. (3)

85.728
85.728

95,000
94,500

(11)
(10)

95,000 
94,500

(11)
(10)

Appeals Ct. (3) 79,992 89,300 (12) 89,300 (12)

Superior Ct.(14) 77,304 87,400 (13) 87,400 (13)

Dist. Ct. (10) 66,816 74,100 (11) 74,100 (11)

Wran-Pet., Palmer, Sitka.

Superior Ct. (3) 80,009 90,105 (13) 87,400 (9)

Dist. Ct. (1) 69,155 76,439 (10) 74,100 (7)

Kenai, Homer.

Superior Ct. (1) 82,715 92,811 (12) 87,400 (6)

Dist. Ct. (1) 71,493 78,777 (10) 74,100 (4)

Fairbanks

Supreme Ct. (1) 97,729 106,501 (9) 95,900 (-)

Superior Ct. (4) 88,127 98,223 (11) 88,800 (1)

Dist. Ct. (3) 76,170 83,454 (10) 75,500 (")

Kodiak

Superior Ct. (1) 85,421 95,517 (12) 91,600 (7)

Valdez

Superior Ct. (1) 90,832 100,928 (11) 91,600 (1)

Nome, Kotz., Barrow, Bethel

Superior Ct. (4) 90,832 100,928 (11) 94,400 (4)



§ 22.05.140 J u d i c ia r y § 22.05.140

any other office or position of profit under the United States, the state, 
or its political subdivisions. A supreme court justice filing for another 
ehctive public office other than delegate to a constitutional conven­
tion of this state or the United States forfeits the judicial position. 
(§ 13 ch 50 SLA 1959; am § 1 ch 30 SLA 1971; am § 7 ch 12 SLA 
1980)

N O T E S  T O  D E C IS IO N S

Q u o te d  in  Begich  v . Je ffe rso n , S up . C t.
Op. No. 481 (F ile  N o. 894), 441 P .2 d  27 
(1968).

C o llu tc r a l  r e f e r e n c e s .  —  V a lid ity  a n d  tion  o f ju d g e  from  p ra c tic in g  law . 17 
ap p lica tio n  o f  s ta tu te  re g a rd in g  p ro h ib i- A LR 4th 829.

Sec. 22.05.140. Com pensation, (a) The monthly salary of each 
justice is equal to Step F, Range 30 of the salary schedule in AS 
39.27.011(a) for Juneau, Alaska.

(b) A salary warrant may not be issued to a justice of the supreme 
court until the justice has filed with the s'.ate officer designated to 
issue salary warrants an affidavit that no m atter referred to the jus­
tice for opinion or decision has been uncompleted or undecided by the 
justice for a period of more than six months.

(c) .. addition to annual salary, each justice is entitled to receive a 
geographic cost-of-living adjustment, based on the location of the pri­
mary office assignment, equal to 3.5 percent of the justice’s annua! 
salary times the number of pay step increases provided under AS
39.27.020 for a state employee working in the same election district in 
those districts for which AS 39.27.020 specifies zero-to-five pay step 
increases. In an election district for which AS 39.27.020 specifies more 
than five pay steps, the number of pay step increases under this sec­
tion is limited to five. Any retirement benefits to which a justice may 
be entitled shall be computed only on the annual salary. (§ 14 ch 50 
SLA 1959; am § 4 ch 115 SLA 1965; am § 2 ch 83 SLA 1967; am § 1 
ch 101 SLA 1969; am § 1 ch 193 SLA 1970; am § 1 ch 34 SLA 1974; 
am § 1 ch 205 SLA 1975; am § 2 ch 148 SLA 1976; am § 3 ch 263 SLA 
1976; am § 4 ch 80 SLA 1978; am §§ 3, 18 ch 3 SLA 1980; am §§ 53, 
54 ch 59 SLA 1982)

E d i to r ’s  n o te s .  — C h a p te r  205, SL A  su b m itted  to  th e  v o te rs  by  re fe ren d u m  
1975, w hich am en d ed  th is  section , w a s  an d  w as re jec ted .
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§ 22.07.075 A l a s k a  S t a t u t e s § 22.07.090

cancy and submit to the governor the names of two or more persons 
qualified for the judicial office. (§ 1 ch 12 SLA 1980; am § 2 ch 7 SLA 
1985)

E f fe c t  o f  n m e n d m e n ts .  — T he 1985 "to  succeed" p reced ing  " th e  ju d ic ia l co un ­
am en d m en t in  su bsection  (b) in  the second cil," an d  s u b s ti tu te d  "90" for ”45” an d  "90- 
se n ten ce  in serted  "elec tion  follow ing" pre- d ay" for "45-day ." 
ced in g  " fa ilu re  o f  a  ju d g e  to file," d e le ted

Sec. 22.07.075. Im peachm ent. A judge of the court of appeals is 
subject to impeachment by the legislature for malfeasance or misfea­
sance in the performance of official duties. Impeachment must origi­
nate in the senate and must be approved by two-thirds vote of its 
members. The motion for impeachment must list fully the basis for 
the proceeding. Trial on impeachment shall be conducted by the house 
of representatives. A supreme court justice designated b y  the court 
shall preside at the trial. Concurrence of two-thirds of the members of 
the house is required for a judgment of impeachment. The judgment 
may not extend beyond removal from office, but doss not prevent 
proceedings in a court on the same or related charges. (§ 6 ch 38 SLA 
1987)

Sec. 22.07.080. Restrictions. A judge of the court of appeals while 
holding office may not practice law, or engage in the conduct of any 
other profession, vocation, or business for profit or compensation, 
which conduct woi .Id interfere with the performance of the judicial 
duties of the judge, nor may a judge h..M office in a political party, or 
hold any other office or position of profit under the United States, the 
state or its political subdivisions. A judge of the court of appeals filing 
for another elective public office other than delegate to a constitu­
tional convention of this state or the United States forfeits the judicial 
position. (§ 1 ch 12 SLA 1980)

C o lla te r a l  re fe re  n c e s .  — V alid ity  an d  tio n  o f ju d g e  from p ra c tic in g  law . 17 
ap p lica tio n  of s ta tu te  re g a rd in g  p roh ib i- A L R 4th  829.

Sec. 22.07.090. Compensation, (a) The monthly salary of a judge 
of the court of appeals is equal to Step E, Range 29 of the salary 
schedule in AS 39.27.011(a) for Juneau, Alaska. The compensation of 
a judge may not be diminished during the term of office, unless by 
general law applying to all salaried officers of the strte.

(b) A salary warrant may not be issued to a judge of the court of 
appeals until the judge has filed with the state officer designated to 
issue salary warrants an affidavit that no m atter referred to the judge 
for opinion or decision has been uncompleted or undecided by the 
judge for a period of more than six months. (§ 1 ch 12 SLA 1980)
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§ 22.10.180 A l a s k a  S t a t u t e s § 22.10.190

required for a judgment of impeachment. The judgment may not ex­
tend beyond removal from office, but does not prevent proceedings in 
the courts on the same 01 related charges. (§ 20 ch 50 SLA 1959)

Sec. 22.10.180. Restrictions. A superior court judge while holding 
office may not practice law, nor engage in the conduct of any other 
profession, vocation, or business for profit or compensation, which 
conduct would interfere with the performance of the judicial duties of 
the judge, nor may a judge hold office in a political party, or hold any 
other office or position of profit under the United States, the state or 
its political subdivisions. A superior court judge filing for another 
elective public office other than delegate to a constitutional conven­
tion of this state or the United States forfeits the judicial position. 
(§ 29 ch 50 SLA 1959; am § 2 ch 30 SLA 1971; am § 11 ch 12 SLA 
1980)

O p in io n s  o f  a t t o r n e y  g e n e r a l .  — Be- is  n o t s i t t in g  in  a  re p re se n ta tiv e  capacity
cause  th e  U n iv e rs ity  o f A la sk a  is an  in- o f th e  ju d ic ia l b ran c h  o r ex erc is in g  jud i-
s tru m e n ta l i ty  o f th e  s ta te  an d  m em ber- c ia l pow er b u t  r a th e r  is exercising  ce rta in
sh ip  on i ts  B oard  o f R eg en ts  is  n ecessarily  ex ecu tive  pow ers o f  contro l vested  in  the
a n  office u n d e r th e  s ta te , a  ju d g e  m ay  n o t re g e n ts  o v er th e  s ta te 's  sole in s ti tu tio n  of
s i t  a s  a  re g e n t w h ile  h o ld in g  ju d ic ia l of- h ig h e r  lea rn in g . T h is , th e  ju d g e  m a y  not
fice. D ecem ber 27, 1976 O p. A tt’y  G en. do p u rs u a n t  to  A lask a  C onst., a r t .  IV,

W hen  a  jud g e s i ts  a s  a  re g e n t, th e  ju d g e  § 14. D ecem ber 27, 1976 Op. A tt’y  G en.

N O T E S  T O  D E C IS IO N S

C ite d  in  Begich v. Je ffe rso n , Sup. C t.
Op. N o. 481 (F ile  No. 894), 441 P .2d  27 
(1968).

C o l la te r a l  r e f e r e n c e s .  —  P ro p rie ty  V a lid ity  an d  ap p lica tio n  o f s ta tu te  re- 
an d  p e rm iss ib ility  o f  ju d g e  en g ag in g  in  g a rd in g  p ro h ib itio n  o f jud g e from  practic- 
th e  p rac tice  of law . 89 A LR 2d 886. in g  law . 17 A L R 4 th  829.

Sec. 22.10.190. Com pensation, (a) The monthly salary for each 
superior court judge is equal to Step E. Range 28 of the salary sched­
ule in AS 39.27.011(a) for Juneau, Alaska.

(b) A salary warrant may not be issued to a superior court judge 
until the judge has filed with the state officer designated to issue 
salary warrants an affidavit that no matter referred to the judge for 
opinion or decision has been uncompleted or undecided by the judge 
for a period of more than six months.

(c) In addition to annual salary, a superior court judge is entitled to 
receive a geographic cost-of-living adjustment, based on the location of 
the judge’s primary office assignment, equal to 3.5 per cent of the 
judge’s annual salary times the number of pay step increases provided 
under AS 39.27.020 for a state employee working in the same election
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§ 22.10.190 J u d i c i a r y § 22.10.190

district in those districts for which AS 39.27.020 specifies zero-to-five 
pay step increases. In an election district for which AS 39.27.020 spe­
cifies more than five pay steps, the number of pay step increases under 
this section is limited to five. Any retirement benefits to which a 
superior court judge may be entitled shall be computed only on the 
annual salary. (§ 30 ch 50 SLA 1959; am § 5 ch 115 SLA 1965; am §
4 ch 83 SLA 1967; am § 2 ch 101 SLA 1969; am § 2 ch 193 SLA 1970; 
am § 2 ch 34 SLA 1974; am § 2 ch 205 SLA 1975; am § 3 ch 148 SLA 
1976; am § 4 ch 263 SLA 1976; am § 5 ch 80 SLA 1978; am §§ 4, 19 
ch 3 SLA 1980)

E d i to r 's  n o te s .  — C h a p te r  205, SLA 
197c , w hich  am en d ed  th is  sec tion , w as 
su b m itte d  to th e  v o te rs  by re fe ren d u m  
an d  w as rejec ted .

A refe rence  to A S 29.27 .020  wa3 
chan ged  to  A S 39.27.020 in  su bsection  (c),

by th e  rev iso r o f s ta tu te s  p u rs u a n t  to  AS 
01.05.031.

L e g is la t iv e  h is to r y  r e p o r t s .  —  F or r e ­
p o rt on ch. 83, SLA  1967 (HB 141), see 
1967 H ouse Jo u rn a l ,  pp. 339-340.

N O T E S  T O  D E C IS IO N S

C ite d  in  K o ch u tin  v. S ta te , S up . C t. Op. 
No. 3194 (F ile  No. S-1894), 739 P .2d  170 
(1987).

C hapter 15. D istrict Courts.
Article

1. D is tr ic t J u d g e s  a n d  M a g is tra te s  (§§ 22.15.010 —  22.15.270)
2. P ub lic  A d m in is tra to r  (§§ 22.15 .310  —  22.15.350)

Article 1. District Judges and Magistrates.

Section
10. E s ta b lis h m e n t o f th e  d is tr ic t  co u rt o f 

th e  S ta te  o f A lask a  
20. N u m b er o f  d is tr ic t  ju d g e s  a n d  m a g is ­

tra te s  
30. C ivil ju r isd ic tio n  
40. S m all c la im s
50. A ctions n o t w ith in  civil ju risd ic tio n
60. C rim in a l ju risd ic tio n
70. E x te n t o f  ju risd ic tio n  
80. C h an g e  o f  venue 
90. S essio n s an d  g e n e ra l pow ers o f  d is­

tr ic t  co u rt 
100. F u n c tio n s  a n d  pow ers o f  d is tr ic t 

ju d g e  a n d  m a g is tra te  
110. A d d itio n a l d u tie s  o f d is tr ic t  ju d g e  

an d  m a g is tra te  
120. L im ita tio n s  on proceed ings w hich 

m a g is tra te  m ay  h e a r  
140. P rocess

S e c t io n  
150. J u r y  tr ia ls
160. Q u alifica tio n s  o f d is tr ic t  ju d g es  an d  

m a g is tra te s  
170. S elec tion  o f d is tr ic t  ju d g es  a n d  m a g ­

is tra te s  
180. O a th  o f  office
190. A ss ig n m en t o f d is tr ic t ju d g e s  an d  

m a g is tra te s  
195. A pproval o r re jec tion  
205. Im p each m en t 
210. R es tric tio n s  
220. C o m pensation  
230. A d d ition al com pensr... n 
240. A ppeal
250. D isposition  o f fines 
260. Bond
270. R e te n tio n  o f fines, e tc ., by political 

su bd iv isio ns
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§ 22.15.220 A l a s k a  S t a t u t e s § 22.15.220

tivo public office other than delegate to a constitutional convention of 
this state or the United States forfeits the judicial position.

(b) A magistrate, while holding office, may not hold office in u polit­
ical party. A magistrate may hold any other office or position of profit 
under the United States, the state or its political subdivisions, or 
engage in the conduct of any profession or business which does not 
interfere with the performance of the judicial duties of the magistrate 
or require that the magistrate repeatedly disqualify himself or herself 
from judicial service because of a conflict of interest caused thereby. 
<8 16 ch 184 SLA 1959; am § 2 ch 5 SLA 1960; am § 3 ch 30 SLA 
1971; am § 14 ch 12 SLA 1980)

L e g is la t iv e  h is to ry  r e p o r t s .  —  F or re ­
port on ch . 30, SLA 1971 (FC C S HCSSI3 
6-i), see  1971 H ouse Jo u rn a l ,  p. 226.

N O T E S  T O  D E C IS IO N S

Q u o te d  in  Begich v. Jr.T erso n , Sup . Ct.
Op. No. 481 (F ile  No. 894), 441 P .2d 27 
11968).

C o l la te r a l  r e f e r e n c e s .  —  V a lid ity  and  tio n  o f  ju d g e  from  p rac tic in g  law . 17 
ap p lica tio n  o f s ta tu te  reg a rd in g  prohibi- A L R 4th  829.

Sec. 22.15.220. Com pensation, (a) The monthly salary for each 
district judge is equal to Step C, Range 26 of the salary schedule in AS 
39.27.011(a) for Juneau, Alaska.

(b) Each magistrate shall receive annual compensation to be deter­
mined by the supreme court. Salary increases shall be determined on 
the basis of percentage of pay increase the legislature provides for 
state employees in the classified service. The base salary of a magis­
trate shall be increased by a percentage equal to three and one-half 
per cent times the number of step increases provided under AS
39.27.020 that a state employee would receive working in .the same 
election district. A magistrate’s annual compensation may be payable, 
at the option of the magistrate, either monthly in 12 equal install­
ments or semi-monthly in 24 equal installments.

(c) A salary warrant may not be issued to a district judge or magis­
trate until the judge or magistrate has filed with the state officer 
designated to issue salary warrants, an affidavit that no m atter re­
ferred to the judge or magistrate for opinion or decision has been 
uncompleted or undecided by the judge or magistrate for a period of 
more than six months.

(d) In addition to annual salary, a district court judge is entitled to 
receive a geographic cost-of-living adjustment, based on the location of 
the judge’s primary office assignment, equal to 3.5 per cent of the

52



S 22.15.230 J u d i c i a r y § 22.15.240

judge’s annual salary times the number of pay step increases provided 
under AS 39,27.020 for a state employee working in the same election 
district in those districts for which AS 39.27.020 specifies zero-to-live 
pay step increases. In an election district for which AS 39.27.020 spe­
cifies more than five pay steps, the number of pay step increases under 
this section is limited to five. Any retirement benefits to which a 
district court judge may be entitled shall be computed only on the 
annual salary. (§ 17 ch 184 SLA 1959; am S 1 ch 66 SLA 1962; am §
1 ch 64 SLA 1963; am § 1 ch 137 SLA 1966; am § 5 ch 83 SLA 1967; 
am § 3 ch 101 SLA 1969; am § 3 ch 193 SLA 1970; am § 1 ch 78 SLA 
1971; am § 1 ch 188 SLA 1972; am §§ 3, 4 ch 34 SLA 1974; am § 3 ch 
205 SLA 1975; am §§ 4, 5 ch 148 SLA 1976; am § 1 ch 196 SLA 1976; 
am § 5 ch 263 SLA 1976; am § 6 ch 80 SLA 1978; am §§ 5, 20 ch 3 
SLA 1980)

E d i to r 's  n o te s .  —  C h a p te r  205, SLA  su b m itted  to th e  v o te rs  by refe rend u m  
1975, w hich  am ended  th is  section , w as an d  w as re jec ted .

N O T E S  T O  D E C IS IO N S

C ite d  in  K o ch u tin  v. S ta te , Sup. C t. Op.
No. 3194 (F ile  No. S -1894), 739 P .2d  170 
(1987).

Sec. 22.15.230. Additional com pensation. Subject to rule of the 
supreme court, a district judge or magistrate shall receive a per diem 
allowance and a transportation allowance commensurate with that 
authorized for other state employees. (§ 18 ch 184 SLA 1959)

Sec. 22.15.240. Appeal, (a) Either party may appeal a judgment 
of the district court in a civil action to the superior court.

(b) The defendant may appeal a judgment of conviction given in the 
district court in a criminal action to the superior court. When the 
judgment is given on a plea of guilty, an appeal may not be taken by 
the defendant except on the ground that a sentence of imprisonment of 
90 days or more was excessive. The state has no right of appeal in 
criminal actions for which judgment is given in the district courts, 
except to test the sufficiency of the information or to appeal a sentence 
on the ground it is too lenient. When a sentence is appealed by the 
state on the ground it is too lenient, the court may not increase the 
sentence but may express its approval or disapproval of the sentence 
and its reasons in a written opinion.

(c) [ R e p e a le d ,  § 4 7  c h  1 4  S L A  1 9 S 7 .1
(d) [ R e p e a le d ,  §  4 7  c h  1 4  S L A  1 9 8 7 .1  (§ 20 ch 184 SLA 1959; am

§ 3 ch 5 SLA 1960; am § 3 ch 117 SLA 1969; am § 15 ch 12 SLA 1980;
am § 47 ch 14 SLA 1987)
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S e c .  3 9 .2 7 .0 1 0 .  B a s i c  s a l a r y  s c h e d u le .  I R e p e a l e d , § 12  c h  8 0  S L A  
1 9 7 8 . F o r  c u r r e n t  l a w  c o v e r i n g  t h e  s u b j e c t  m a t t e r ,  s e e  A S  3 9 .2 7 .0 1 1 .]

Sec. 39.27.011. Salary schedule, (a) The following monthly basic 
salary schedule is approved as the puy plan for classified and partially 
exempt employees in the executive branch of the state government 
who are not members of a collective bargaining unit established under 
the authority of the Public Employment Relations Act and employees

§ 39.27.010 P u b l i c  O f f i c e r s  a n d  E m p l o y e e s  § 39.27.011

of the legislature under AS 24.10 and AS 24.20:
Range Step Step Step Step Step Step

No. A B C D E F
05 1,387 1,425 1,467 1,507 1,552 1,593
06 1,467 1,507 1,552 1,593 1,639 1,687
07 1,552 1,593 1,639 1,687 1,740 1,793
08 1,639 1,687 1,740 1,793 1,845 1,903
09 1,740 1,793 1,845 1,903 1,965 2,020
10 1,845 1,903 1,965 2,020 2,082 2,145
11 1,965 2,020 2,082 2,145 2,217 2,286
12 2,082 2,145 2,217 2,286 2,365 2,445
13 2,217 2,286 2,365 2,445 2,531 2,623
14 2,365 2,445 2,531 2,623 2,715 2,818
15 2,531 2,623 2,715 2,818 2,910 3,020
16 2,715 2,818 2,910 3,020 3,129 3,242
17 2,910 3,020 3,129 3,242 3,353 3,468
18 3,129 3,242 3,353 3,468 3,582 3,717
19 3,353 3,468 3,582 3,717 3,831 3,974
20 3,582 3,717 3,831 3,974 4,095 4,246
21 3,831 3,974 4,095 4,246 4,379 4,537
22 4,095 4,246 4,379 4,537 4,687 4,859
23 4,379 4,537 4,687 4,859 5,021 5,209
24 4,687 4,859 5,021 5,209 5,385 5,568
25 5,021 5,209 5,385 5,568 5,773 5,990
26 5,209 5,385 5,568 5,773 5,990 6,206
27 5,385 5,568 5,773 5,990 6,206 6,442
28 5,568 5,773 5,990 6,206 6,442 6,666
29 5,773 5,990 6,206 6,442 6,666 6,901
30 5,990 6,206 6,442 6,666 6,901 7,144

(b) [ R e p e a le d ,  § 3 8  c h  3  .SLA 1 9 8 0 .]
(c) If a state officer or employee is appointed a deputy department 

head or a division director and, at the time of appointment, the officer 
or employee is receiving a salary higher than that set for the position 
to which appointment has been made, the officer or employee is enti­
tled to continue receiving the higher salary. This subsection does not 
apply to the salary of a person appointed to a position other than a 
deputy department head or a division director. (§ 12 ch 148 SLA 1976; 
am § 1 ch 92 SLA 1977; am §§ 1, 10 ch 80 SLA 1978; am §§ 1, 16, 30,
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§ 39.27.012 A l a s k a  S t a t u t e s 5 39.27.020

31, 38 ch 3 SLA 1980; am § 1 ch 50 SLA 1982; am S 1 ch 83 SLA 1983; 
am § 4 ch 87 SLA 1985; am § 7 ch 21 SLA 1987 >

C ro s s  r e f e r e n c e s .  — F o r applicab ility  
o f th e  sn ln ry  sched u les in  (u> of th is  sec­
tion  to  em ployees o f  th e  ju d ic ia l an d  leg is­
la tiv e  b ranches, an d  to em ployees o f th e  
ex ecu tiv e  b ranch  n o t o th erw ise  covered by 
th is  sec tio n , see !t 6, ch. 87, SLA 1385 in 
th e  T em po rary  an d  Special Acts; for ce r­
ta in  em ployees o f  th e  U n iv ers ity  of 
A lask a , see § 7, ch . 87. SL A  1985, in  th e  
T em p o rary  and  Speciul A cts; for th e  P u b ­
lic E m p loy m en t R e la tio n s Act, see  AS 
23.40.070 —  23.40.260.

F o r A ct au th o riz in g  c e r ta in  sa la ry  a d ­
ju s tm e n ts  d u rin g  fiscal y e a r  1988 for c la s­

sified . exem pt, an d  p a rtia lly  ex em p t em ­
ployees in  th e  cxcecutive b ran c h  who nre 
n o t m em bers o f a  collective b arg a in in g  
u n it, see ch. 4, FSSLA  1967 in th e  T em po­
ra ry  and  Special Acts.

E ffe c t o f  a m e n d m e n ts .  — T hu 1983 
am en d m en t rew ro te  subsection  (a).

T he 1985 am en d m en t rew ro te  su bsec­
tion  (a).

T he 1987 am en d m en t addl'd  " a n d  em ­
ployees of th e  le g is la tu re  u n d e r A S 24.10 
an d  AS 24.20" im m edia te ly  p reced ing  th e  
ta b le  in subsection  (al.

Sec. 39.27.012. Tem porary salary  schedules. The director of 
personnel may establish salary schedules providing lesser amounts 
than those in the basic salary schedule in order to meet salary limit 
requirements for receipt and expenditure of federal funds. Salary 
rates established under authority of this section do not affect the sala­
ries of employees provided for by a collective bargaining agreement 
negotiated under the authority of the Public Employment Relations 
Act (AS 23.40.070 — 23.40.260). (§ 2 ch 138 SLA 1975)

R e v is o r ’s  n o te s .  —  Section  6, ch. 138, a  pay  schedule ad op ted  u n d e r a  section  
SLA  1975, provided th a t  th is  section  en ac ted  by a  p a r tic u la r  b ill. H ow ever, 
w ould be rep ealed  on  th e  effective d a te  o f th a t  bill d id  n o t becom e law.

S e c .  3 9 .2 7 .0 1 5 .  C o s t - o f - l i v i n g  a d j u s t m e n t s .  [ R e p e a le d ,  § 1 2  c h  SO  
S L A  1 9 7 8 .]

Sec. 39.27.020. Pay step differentials by election d istric t and 
in o ther states, (a) The following pay step differentials are approved 
as an amendment to the basic salary schedules provided in AS 
39.27.011:

Election District Pay Steps Above
Basic

Salary Schedule
1 o
2 l
3 l
4 0
5 2
6 a  (exclud ing  V aldez D u ty  S ta tio n ) 4
6b (V uldez D u ty  S ta tio n ) 5
7 1



§ 39.27.022 P u b l i c  O f f i c e r s  a n d  E m p l o y e e s  § 39.27.022

Election District Pay Steps Above
Basic 

Salary Schedule

15a (exclud ing  N e n a n a  D uty S ta tio n ) 
15b (N en an a  D u ty  S ta tio n )
16a (south  o f  A rc tic  C ircle)
16b (n orth  o f  A rc tic  C ircle)
17
18 
19
In  o th e r  su ite s

11
12
13
14

2
7
7
8 
9 
8 
4 
9 
9 
9 
8

minus C

(b) For purposes of (a! of this section, "election district” means an 
election district designated in the governor’s proclamation of reappor­
tionment and redistricting of December 7, 1961.

(c) The director shall establish salary differentials for positions in 
foreign countries. The differentials shall be adjusted annually, effec­
tive July 1, to maintain equitable relationships between salaries for 
positions in foreign countries and salaries for positions in Alaska. (§ 1 
ch 158 SLA 1966; am § 8 ch 105 SLA 1969; am § 2 ch 87 SLA 1971; 
am § 3 ch 47 SLA 1974; am § 3 ch 138 SJ.A 1975; am § 13 ch 148 SLA 
1976; am §§ 32, 33 ch 3 SLA 1980)

R e v is o r ’s  n o te s .  — Section  6, ch. 138, a  pay sch ed u le  ad op ted  u n d e r  a  section 
SL A  1975, prov ided  th a t  th is  section  en ac ted  by a  p a r t ic u la r  b ill. H ow ever, 
w ould  b e  rep ealed  on th e  effective d a te  o f th a t  b ill d id  n o t becom e law .

Sec. 39.27.022. P ay  increm ents for longevity in s ta te  service, 
(a) Pay increments, computed at the rate of 3.75 per cent of the em­
ployee’s base salary, shall be provided after an employee has remained 
in the final step within a given range for two years, provided that the 
employee has worked continuously for the state for seven years and 
provided that the current annual rating by the employee’s supervisors 
is designated as "good” or higher.

(b) Additional increments, each computed at the rate of 3.75 per 
cent of the employee’s base salary, shall be provided under the same 
restrictions as provided in (a) of this section when the employee has 
remained in the final step for four, nine and thirteen years.

(c) Longevity pay increments provided for in (a) and (b) of this sec­
tion are approved under AS 39.25.150(2) as an amendment to the pay 
plan for employees of the state.

(d) This section applies to employees of the legislature only if the 
committee responsible for adopting employment policies concerning 
the employee adopts a written policy that the section applies. This 
section applies to the employees of the office of the ombudsman only if



JUDICIAL SALARY PAPER 
REVISED October 1988

OFFICE OF THE ADMINISTRATIVE DIRECTOR 
ALASKA COURT SYSTEM 

303 K Street 
Anchorage, Alaska 99501 

(907) 264-0547



JUDICIAL SALARY PAPER

REVISED October 1988 

TABLE OF CONTENTS

Page
I. PURPOSE 1

I I .  INTRODUCTION 2
A. Evaluating the Relative Importance o f  Judicial Duties 3
B. Job Quali fications 6
C. Other Considerations in the Establishment o f  Appropria te 7

Judicial Salaries

I I I .  RANKING OF JUDIC IAL SALARIES- A STATE-TO-STATE 9
COMPARISON

IV. COMPARISON WITH ATTORNEY SALARIES 18

V. JUDIC IAL RETIREMENT PROGRAM 22

V I .  DETERMINING AN APPROPRIATE LEVEL OF JUDIC IAL
COMPENSATION 24

TABLE I 31



Purpose
The purpose o f  this paper is to provide information to the State 

Off icers Compensation Commission about cu r ren t  levels o f  judicial sa laries. 
Pursuant to AS 3 9 . 2 3 . 2 4 0 (b ) ,  the commission may review the compensation, 
benefits and al lowances o f  justices and judges o f  the court system.
In 1988, Alaska judicial salary levels are :
1. Supreme Court Justice
AS 2 2 . 0 5 . 1 4 0 (a ) :  "The monthly sa la ry o f  each justice is equal to Step F,
Range 30 o f the sa lary schedule in AS 39 .27 .011 (a )  fo r Juneau, A laska ." 
[Cos t -o f - l iv ing  adjustments are applicable pursuant to AS 22 .05 .  1 4 0 ( c ) . ]
Per annum: $85,728
2. Court o f  Appeals Judge
AS 2 2 . 0 7 . 0 9 0 (a ) :  "The monthly sa la ry o f  a judge o f the court  o f  appeals
is equal to Step E, Range 29 o f  the sa lary schedule in AS 39 .27 .01 1 (a ) fo r 
Juneau, A laska ."
Per annum: $79,992
3. Super io r  Court Judge
AS 2 2 . 1 0 . 1 9 0 (a ) :  "The monthly sa lary fo r  each super io r  court judge is
equal to Step E, Range 28 o f  the salary schedule in AS 39 .27 .011 (a) fo r 
Juneau, A laska."
[Cos t -o f - l iv ing  adjustments are applicable pursuant to AS 22. 10. 1 9 0 ( c ) ] .
Per annum: $77,304
4. District Court Judge
AS 2 2 . 1 5 . 2 2 0 (a ) :  The monthly sa la ry fo r  each dis t r ic t judge is equal to
Step C, Range 26 o f  the sa lary schedule in AS 39 .27 .011 (a ) fo r  Juneau, 
Alaska."
[Cost -o f - l iv ing adjustments are applicable pursuant to AS 2 2 . 1 5 . 2 2 0 ( d ) ] .
Per Annum: $66,816
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I I .  INTRODUCTION
Judicial compensation plans have been examined and revised in a

substantial number o f  states within the past few yea rs .  For example, in a
recent comprehensive study (November 1984), a special commission
appointed in Hawaii to report  on state judicial salaries determined that
judicial compensation must be set at appropria te levels to achieve three
purposes : (1 ) to provide compensation that is fa i r ,  reasonable and ju s t ;
(2) to prov ide adequate compensation so as to a t t ract qualif ied men and
women in sufficient numbers as candidates fo r  judicial o f f ice ;  and (3 ) to
provide compensation which is commensurate with judicial responsib i l -  

1-1ities.
An understanding o f  the nature o f  judicial duties and responsibi l ities

is crucial to the determination o f  a fa i r  level o f  compensation.
Ext rao rd ina ry  burdens are placed upon the men and women chosen as
members o f  the jud ic iary .  The Hawaii commission found that traditional
quali f ications fo r  a judge include:

(1 ) demonstrated judicial temperament, (2 ) professional 
expert ise and competence, (3 ) absolute personal and 
professional in tegr i ty ,  (4) an able, agile, lucid mind, (5) 
appropria te professional educational background and 
t ra in ing, and (6) the ahi l ity to communicate c lea r ly ,  both 
o ra l ly  and in writing, especial ly the la t ter .

In addition to vhese and other traditional requirements , the Hawaii
commission found that changing social conditions result ing in increased
demands on the courts now required judges to possess additional ta lents,
which include administrative and management abi l it ies, communication and
community relations sk i l ls ,  and mediation and negotiation profic iency.
The Nature o f  the Job

Day a f ter  day , Alaska's judges are expected to exercise exemplary
judgment in making crucial decisions about the lives and p rope r ty  o f  the
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citizens o f  this state . The Code o f  Judicial Conduct demands that they 
curta i l their persona l ,  business and political activities to a level fa r  more 
restr ic ted than is expected o f  other state p ro fess iona ls .  They are even 
required to curta i l the activities o f  members o f  the ir families residing in 
thei r households.

Not on ly is a judge required to give his o r  her judicial 
responsibi l it ies precedence over  al l other activ ities,  but a judge must also 
apply these principles to his o r  her conduct seven days a week, 24 hours 
a day . A judge can never escape scrut iny with an excuse that the judge 
was " o f f - d u t y " .

There are sacr if ices that a person must make in accepting a judicial 
position, due to the restr ic tions imposed on judges by the judicial canons. 
Judges a re not permitted to take an active role in the political sphere . 
Judges must isolate themselves to a great degree from the practicing ba r ,  
which would provide their  most logical source o f  social contacts.  Judges' 
abil ities to avai l themselves o f  investment opportunit ies are substantia l ly 
curta i led . Also, judges are public f igures and are expected to uphold a 
"p rope r"  judicial image. Even their pr iva te o r  social life may be open to 
public sc ru t iny .

A. Evaluating the Relative Importance o f  Judicial Duties
In o rde r  to evaluate the importance o f  judicial positions re lative to 

other positions in state government,  it is usefu l to analyze judicial 
positions using the fou r  criteria o rd inar i ly  employed by personnel ana lysts 
to establish compensation leve ls : consequence o f  e r r o r ,  complexity o f  job
tasks, superv iso ry  responsibi l i t ies , and degree o f  independence requ i red .
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The consequence o f  e r r o r  by any judicial o f f ice r  is v e ry  g rea t .  A 
judicial e r r o r  may have a pro found ef fect upon an individual appearing 
befo re the court ,  a class o f  citizens af fected by court ru l ings ,  and 
sometimes every citizen in the state. Judges are asked to ru le  upon the 
gui lt  o r  innocence o f  criminal defendants , to evaluate issues o f  liability and 
the extent o f  damages in civil cases, and to in terp ret  the Alaska Statutes 
and the Constitution in ways that can af fect the r ights and responsibi l it ies 
o f  all cit izens. Many cases have been decided in the courts o f  Alaska 
involving issues o f  major importance, not only to the individual l it igants, 
but to all the citizens o f  this state. For example, when the supreme court 
established the doctrine o f  comparative negligence in personal in ju ry  cases, 
a major change was introduced in the way ou r  society d is t r ibuted monetary 
losses associated with these in juries.

Since the cases each judge hears may involve major issues (freedom 
vs .  detention o f  a defendant, large monetary awards in civi l cases, 
constitutional in terpretations affecting the relationships o f  ent i re classes o f  
peop le ) ,  the consequence o f  an e r r o r ,  either in a substantive judgment or  
in procedure , is correspondingly high. The consequence o f  e r r o r  is 
obviously highest at the supreme court  level , since the supreme court is 
the court  o f  last re so r t  in the state. However, even though decisions o f  
the dist r ic t courts ,  super ior courts ,  and court o f  appeals may be appealed 
to higher courts , most cases are not appealed and most decisions o f  the 
lower courts are not chal lenged. Even in those cases in which an appeal 
is fi led and a lower court judge is reve rsed ,  the initial court  decisions stil l 
have a considerable impact, monetary and otherwise , on the lit igants 
appearing before the court .
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m i n e r a l  l e a s in g ,  p r o h i b i t i o n  o f  c oa l  l e a s in g  o r  p r o s p e c t i n g ,  o r  a n o t h e r  m a n a g e m e n t  
o p t i o n  is n e e d e d  to  p r o t e c t  t he  c o n t i n u e d  p r o d u c t i v i t y  a n d  a v a i l a b i l i t y  o f  t he  
r e s o u r c e  in c o n f l i c t .

A. R e ta ined  Lands with S ig n if ican t  Com m ercial, In d u s tr ia l ,  or Public Use Values

• L a n d s  w i t h  s i g n i f i c a n t  coal ,  oil  a n d  gas ,  t i m b e r  or o t h e r  c o m m e r c i a l  p o t e n t i a l .

- L a n d s  r e c o g n i z e d  as f u t u r e  t r a n s p o r t a t i o n  c o r r i d o r s  w h e r e  acc ess  f o r  p i p e l i n e s ,  
r o a d ,  r a i l r o a d s ,  or  o t h e r  s u r f a c e  t r a n s p o r t a t i o n  i n f r a s t r u c t u r e  c o u l d  be b l o c k e d  
o r  i m p e d e d  by  m i n i n g  c la im s.  ( A f t e r  t h e  a l i g n m e n t  is e s t a b l i s h e d ,  a r e a s  w i l l  be  
r e o p e n e d  i f  t h e y  a r c  s u r p l u s  la nd . )

• L a n d s  a n d  w a t e r s  t h a t  p r o v i d e  u n i q u e  o r  u n u s u a l  o p p o r t u n i t i e s  f o r  h u m a n  use  a n d  
e n j o y m e n t ,  s u c h  as f i s h i n g ,  h u n t i n g ,  t r a p p i n g ,  p h o t o g r a p h y ,  a n d  f i s h  a n d  w i l d l i f e  
v i e w i n g .

- L a n d s  a n d  w a t e r s  t h a t  p r o v i d e  s i g n i f i c a n t  r e c r e a t i o n  o p p o r t u n i t i e s ,  s u c h  as c l e a r  
w a t e r  r i v e r s  t h a t  a r c  n o w  o r  a r c  e x p e c t e d  to be  irai. t a u t  f o r  r e c r e a t i o n ,  key  
p u b l i c  a c c e s s  s i tes ,  a n d  r e c r e a t i o n  f a c i l i t i e s .

• L a n d s  a n d  w a t e r s  t h a t  a re  t h e  w a t e r s h e d  o f  a c o m m u n i t y  w a t e r  s u p p l y .

- S a n d  a n d  g r a v e l  p i t s ,  s tone  q u a r r i e s ,  or  o t h e r  s i g n i f i c a n t  k n o w n  m a t e r i a l  s i te s  
w h e r e  d e v e l o p m e n t  m i g h t  be  i m p e d e d  i f  m i n e r a l  c l a i m s  w e r e  s t a k e d .

B. R e ta in e d  L ands With S ig n if ica n t  F ish  or W ildlife Resources

- L a n d s  a n d  w a t e r s  t h a t  s u p p o r t  p r o t e c t e d  s p e c i e s  o f  p l a n t s ,  f i s h  o r  w i l d l i f e  ( b a l d  
a n d  g o l d e n  e ag le s ) ,  t h r e a t e n e d  sp e c i e s  ( A r c t i c  p e r e g r i n e  f a l c o n ) ,  o r  e n d a n g e r e d  
s p e c i e s  ( A m e r i c a n  p e r e g r i n e  f a l c o n ) .

- L a n d s  a n d  w a t e r s  t h a t  s u p p o r t  p r o d u c t i o n  o r  m a i n t e n a n c e  o f  f i s h  o r  w i l d l i f e  
s p e c i e s  t h a t  h a v e  s i g n i f i c a n t  e c o n o m i c ,  r e c r e a t i o n a l ,  s c i e n t i f i c ,  e d u c a t i o n a l ,  or  
c u l t u r a l  v a l u e s  o r  w h i c h  h a v e  b e e n  g i v e n  s p e c i a l  p r o t e c t i o n  t h r o u g h  s t a t e  or 
f e d e r a l  l e g i s l a t i o n  or i n t e r n a t i o n a l  t r e a t y .

• S t a t e  g a m e  r e f u g e s ,  c r i t i c a l  h a b i t a t  a r e a s ,  a n d  s a n c t u a r i e s .  ( In  d e c i s i o n  
m e m o r a n d u m  44 s i g n e d  by  t h e  c o m m i s s i o n e r  in  J a n u a r y  1984, D N R  se t  t h e  s t a t e w i d e  
p o l i c y  t h a t  in  l e g i s l a t i v e l y  e s t a b l i s h e d  C r i t i c a l  H a b i t a t  A r e a s  a n d  W i ld l i f e  
R e f u g e s  m i n i n g  w i l l  o c c u r  u n d e r  lease.  Al so ,  i n d i v i d u a l  l e g i s l a t i v e l y  d e s i g n a t e d  
a r e a s  m a y  be  r e c o m m e n d e d  f o r  m i n e r a l  c l o s u r e ,  b u t  s u c h  a  c lo s u r e  w o u l d  be  d e c i d e d  
c a se  b y  c a s e  u s i n g  t h e  c r i t e r i a  f o u n d  in  AS 38.05.185(a) .)

- O t h e r  l a n d s  a n d  w a t e r s  n o t  i n c l u d e d  a b o v e  t h a t  a r e  k n o w n  to s u p p o r t  u n i q u e  o r  
u n u s u a l l y  l a r g e  a s s e m b l a g e s  o f  f i s h  o r  w i l d l i f e .

Oil and Gas Guidelines
G e n e r a l l y ,  oi l  a n d  g a s  e x p l o r a t i o n ,  d e v e l o p m e n t ,  a n d  p r o d u c t i o n  wi l l  be  e n c o u r a g e d  on  
s t a t e  l a n d s ,  i m p a c t s  o n  o t h e r  i m p o r t a n t  uses a n d  r e s o u r c e s  w i l l  be  m a n a g e d  t h r o u g h  
a p p r o p r i a t e  m i t i g a t i o n  m e a s u r e s  s u c h  as  t ho s e  c o n t a i n e d  in  t h i s  p l a n  a n d  t hos e  
d e v e l o p e d  d u r i n g  t h e  p e r m i t t i n g  a n d  l e a s i n g  p roce ss e s .

Oi l  a n d  g as  g u i d e l i n e s  a r e  n o t  a d d r e s s e d  her e .  O i l  a n d  gas  g u i d e l i n e s  s p e c i f i c  to a 
p a r t i c u l a r  m a n a g e m e n t  u n i t  a r e  *’o u n d  in  C h a p t e r  3. D N R ’s s t a t e w i d e  p o l i c i e s  f o r  o i l
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a n d  gas  a rc  f o u n d  in  the  F i v e - Y e a r  O i l  a n d  Gas  L e a s i n g  p r o g r a m .  S p e c i f i c  
s t i p u l a t i o n s  f o r  o il  a n d  gas  e x p l o r a t i o n ,  d e v e l o p m e n t ,  a n d  p r o d u c t i o n  a c t i v i t i e s  wi l l  
be d e v e l o p e d  a n d  a p p l i e d  ease  by  case  f o r  e a c h  oil  a n d  gas  lea se  sa le  u s i n g  the  lease  
sale process.

Other Guidelines Affecting Subsurface resources
S e v e r a l  o t h e r  g u i d e l i n e s  m a y  a f f e c t  s u b s u r f a c e  r e s o u rc es .  See t he  f o l l o w i n g  sec t ions  
o f  t h i s  c h a p te r :

F i s h  a n d  w i l d l i f e  h a b i t a t  
S e t t l e m e n t  *
T r a n s p o r t a t i o n  
P u b l i c  Access
S t r e a m  c o r r i d o r s  a n d  i n s t r e a m  f l o w  
T r a i l  m a n a g e m e n t  
W e t l a n d s  m a n a g e m e n t

Land Allocation Summary
M i n e r a l s .  M i n i n g  is a p r i m a r y  use  in t he  S la t e  C r e e k  m i n i n g  a r e a  w h i c h  is t h e  o n l y  
s t a t e  l a n d  w i t h  e x t e n s i v e  m i n i n g  a c t i v i t y .  Mos t  o t h e r  m i n i n g  c l a i m s  a n d  m o s t  l a n d s  
w i t h  m i n e r a l  p o t e n t i a l  in t he  C o p p e r  R i v e r  Bas in  o c c u r  o n  N a t i v e  l a n d s  or  p r i v a t e  
c l a i m s  l o c a t e d  in  t h e  W ra n g e l l  M o u n t a i n s .  A p p r o x i m a t e l y  3.15 m i l l i o n  a c r e s  (9" 
p e r c e n t )  o f  the  s t a t e  l a n d  in  t h e  b a s in  r e m a i n s  o p en  to m i n e r a l  e n t r y .  A p p r o x i m a t e l y  
108,000 a c re s  (3 p e r c e n t )  o f  t he  s t a t e  l a n d  in t he  b a s i n  w o u l d  be  c lo s e d  to m i n e r a l  
e n t r y  to p r o t e c t  c e r t a i n  r e c r e a t i o n  a n d  f i s h  re s ou rc es .  A d d i t i o n a l  a c r e a g e  
( a p p r o x i m a t e l y  36 ,000 a c re s ,  o r  1 p e r c e n t )  w o u l d  be  c l o s e d  f o r  l a n d  d i s p o s a l s  b e f o r e  
i n d i v i d u a l  l a n d  o f f e r i n g s .  S t a t e  l a n d  r e m a i n s  o p en  to  m i n e r a l  e n t r y  e x c e p t  f o r  t he  
KLettlehole L a k e s  - M e n d e l t n a  r e c r c a t i o r  a r e a ,  T h o m p s o n  Pa s s  t r a n s p o r t a t i o n  a n d  
u t i l i t y  c o r r i d o r ,  a n d  the  s t r e a m s  a n d  l akes  l i s t ed  b e l o w .  T h e  n o r t h  s h o r e  o f  T a z l i n a  
L a k e ,  w h i c h  c o n t a i n s  e x t e n s i v e  a r c h a e o l o g i c a l  s i tes,  w i l l  a l s o  be  c lo s e d  to n e w  
m i n e r a l  e n t r y .  T h e  f o l l o w i n g  a r e a s  w o u l d  be  c lo se d  to  n e w  m i n e r a l  e n t r y  to p r o t e c t  
i m p o r t a n t  s a l m o n  s p a w n i n g  a n d  r e a r i n g  a r e a s ,  r e s i d e n t  f i s h  h a b i t a t ,  r e c r e a t i o n  a n d  
s c e n i c  re sou rc es :

M e n d e l t n a  C r e e k  a n d  O l d  M a n  L a k e
T o l s o n a  C r e e k
K a i n a  L a k e  a n d  C r e e k
St. A n n e  C r e e k
K l u t i n a  L a k e  a n d  R i v e r  a b o v e  M a n k e r  C r e e k  
M a h l o  R i v e r  
M a n k e r  C r e e k
T o n s i n a  L a k e  a n d  R i v e r  a b o v e  R a i n b o w  C r e e k  
G r e y l i n g  C r e e k  
B e r n a r d  C r e e k
L o n g  L a k e  a n d  L o n g  L a k e  o u t l e t  
N i z i n a  R i v e r  - D a n  C r e e k  to S p r u c e  P o i n t  
S l a n a  R i v e r  a b o v e  Lost  C r e e k  
A l l t e l  C r e e k
E a s t  F o r k  C h i s t o c h i n a  R i v e r  b e l o w  M a n k o m e n  

L a k e
U n n a m e d  t r i b u t a r y  to G a k o n a  R i v e r  n e a r  

A l d e r  L a k e  a n d  S w a m p y  L a k e  
S p r i n g  C r e e k  
G u l k a n a  R i v e r

2-35



P a x s c n  L a k e  
S u m m i t  L a k e
G u n n  C r e e k  a n d  G u n n  L a k e s  
F i s h  C r e e k  a n d  F i sh  L a k e s  
C r o s s w i n d  L a k e

S t a t e - o w n e d  u p l a n d s  w i t h i n  200 f e e t  of  m e a n  h ig h  w a t e r  o n  b o t h  s i d e s  o f  these  s t r e a m s  
w o u l d  a lso  be  c lo se d  to n e w  m i n e r a l  e n t ry .

Oi l  and  Gas. All s t a t e  l a n d  is a v a i l a b l e  f o r  oi l  a n d  gas e x p l o r a t i o n  a n d  lea s ing  
e x c e p t  s t a t e - o w n e d  s h o r e l a n d s  u n d e r  t h e  G u l k a n a  R i v e r .  T h e  G u l k a n a  R i v e r  is a 
N a t i o n a l  Wild  R i v e r  a n d  a d j a c e n t  f e d e r a l  l a n d s  a r e  w i t h d r a w n  f r o m  lea s ing .  Seas onal  
r e s t r i c t i o n s  m a y  be  a p p l i e d  to o i l  a n d  gas  a c t i v i t i e s  in  t h e  t r u m p e t e r  s w a n  h a b i t a t  
a reas .

O th e r  Leaseable  M inerals  (C oa l ,  s e d i m e n t a r y  u r a n i u m ,  p o t a s s i u m ,  s o d i u m ,  oil  sha le ,  
g e o t h e r m a l ) .  A n y  l ea se s  w i l l  be  d e a l t  w i t h  cas e  by  case  c o n s i s t e n t  w i t h  t he  i n t e n t  
o f  t he  a p p r o p r i a t e  m a n a g e m e n t  u n i t .
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Minerals Policy Act Compliance Fora
as required by AS 44.99.110

Department/Board/Commission Name: Transportation & Public Facilities

Mailing Address: P.O. Box Z

Juneau, Alt,' 99811

Agency Contact: Bruce R. Freitag

Telephone: 465-2957____

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

X Yes  No I f no, then additional information
is  not required. Return form to DNR 
in the pre-addressed envelope provided.

2. Please l i s t  those statutes and regulations which are applicable to 
mineral exploration and development:

17AAC 25 (Size & Weiqht) 17AAC 15 (Utilitie_s_)_____________

17AAC 35 (Ind. Use Highways)___________ ___

AS 19 (Hwys & Ferries) 17AAC 10 (Driveways)

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

X Yes No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 o f the Minerals Policy Act?

X Yes _________ No I f no, please l i s t  those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Department/Board/Commission Name: ^

Mailing Address: 'go* p u g _____________________________

- ^ L u j u ^ L Z u —

Agency Contact^ 7 ^ r«, A Z ’a & r ’ / * S v »  I S , ~ /„

Telephone:  /  z r ? - g g * f r  /

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

Yes -V" then additional information
✓f/,?/**: not required. Return form to ENR

U£ »/4' H7£ vitfK/ / i W   ^  the pre-addreoMd^ envelope provid^.

t-ft* °^2. Please l{st those statutes and regulations which are applicable to A + j :/v4,~
mineral exploration and development: A $  7-*j 5T -

Minerals Policy Act Compliance Form
as required by AS 44.99.110

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

Yes No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Act?

___________ Yes  No If no, please list those statutes,
regulations or procedures that do 
not comply: ^  ^

Please return this completed form to vrhe Department of Natural Resources in
the pre-addressed envelope provided, thank you.



Department/Board/Commission Nme: Alaska Public Utilities Commission

Mailing Address: 420 L Street, Suite 100

Anchorage, Alaska 99501

Minerals Policy Act Compliance Form
as required by AS 44.99.110

Agency Contact: ____________________

Telephone: (907) 276-6222

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes  ̂ No If no, then additional information
?UC regulates intrastate 'pipelines: is not required. Return form to ENR
his indirectly affects mineral expl- in the pre-addressed envelope provided,
ration and development.

2. Flease list those statutes and regulations which are applicable to 
mineral exploration and development:

AS 42.06 (indirectly)

3. Does ycur agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

Yes Y No■ - ■■ ■ A — "

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Act?

X Yes _________ No If no, please list those statutes,
regulations or procedures that do 
not cccply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Commission Name: Alaska state Council on the Arts

Mailing Address: 619 Warehouse Avenue, Suite 220

Anchorage, Alaska 99501-1682

Agency Contact: Christine D'Arcy, Executive Director

Telephone: 2 7 9 - 1 5 5 8 ___________________________

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

_______ Yes x No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

--------------------------------------------  ----------------------------------------------  n —  ---------------------------

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

_________Yes * No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 o f  the Minerals Policy Act? ••

«
__________Yes  No I f  no, please l i s t  those statutes,

regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-°ddressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Commission Name: ALASKA STATE MUSE7JM— DIVISION CF STATE MUSEUMS 

Mailing Address: 395 Whittier Street____

Juneau. AK 99801

Agency Contact: Jerry D. Howard Museum Specialist II

Telephone: 465-2901

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes ;< No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________Yes _________ No _

4. Do your agencies statutes, regulations and procedures^oraply with 
Section 1 of the Minerals Policy tet?

__________  Yes___ _________  No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Commission Name: Alaska Women’s Commission

Mailing Address: 3601 C Street, Suite 742

Anchorage, AK 99503______

Agency Contact: Barbara Baker

Telephone: (907) 561-4227

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes A '  No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided,

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________Yes ^  No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Act?

Yes x A  No If no, please list thoseJitatutes,
regulations or procedures- that do 
not comply:

»

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Commission Name: ,-/ /a s * ^  tfra' ' <*y ■■ J *
Mailing Address: r* D <l_G______________________

 <L J ^ e cu . /-) f e l ^  ^  ( ________________________

Agency Contact: CL<u\es. . a J<x H C n p  , ; w

Telephone: (9&~)) T- 1-8V-&__________________

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

_______ Yes ^x( No If no, then additional information
is not required. Return form to DNR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

Yes No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of tiie Minerals Policy Act?

Yes No If no, please list those statutes,
regulations or procedures that do 
not comply:

~ r"

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form 
as required by AS 44.99.110

Department/Board/Commission Name: h L / * C r ^  m  . rs/o*;_________

Mailing Address: QFf.r,' r-f 7He Lo<yr Ttn^ Cf\#c 

■: .-1 3  b o  I L  1  Z M U l. : S w i r  I  V o

Agency Contact: C U i h m /v k>i ■

Telephone: (4ol) X I 4 ___________

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

_______  Yes y  No If no, then additional information
Is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________ Yes _________ No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Act?

Yes No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addresaed envelope provided. Thank you.



Department/Board/Commission Name: A ! ^  C. r*s. -vl *• — •> ,,— -  ■ ■ - —-   ,/

Mailing Address: 1*33. \ ? . A / 0f U Jr^

^   ̂ > 2 &   ___________
1, \ A />. (. j\c f s I* <C. <7  ̂b>

Agency Contact: — ^ i ̂  F s t e r ^ W y *  L . r r
Telephone: O ~9 6■ - *-/1 U______________________

Minerals Policy Act Compliance Form
as required by AS 44.99.110

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes /  No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral expL

XT H I I < A I I A \
__________Yes f\ No ' '

A c  a  &  T Z p
4. Do your agencies statutes, regulations . . th 

Section 1 of the Minerals Policy Act?

_________Yes _________ No If /. n atutes,Jl li aLuuco j
reg T p  U  .‘a. Tls> hat do 

p( Tip

f s b l l C  1

not

Please return this completed form to the Department of Natural Resources in
the ure-addressed envelope provided. Thank you.



Department/Board/Commission Name: 7) tyc, „ A i j /  ^  jhJ** t \ y U ^ u .

Minerals Policy Act Compliance Form
as required by AS 44.99.U0

Mailing Address: 7? 73>0x (2

Agency Contact: l/l/l > fi\

Telephone: _____LjU^C-7-'2^o O _____________________

Please complete the following Information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral-exploration and development?

Yes No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________ Yes_____________ No ^

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Pctl

___________ Yes _________  No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



R e t u r n e d  1 0 / 2 5 / 8 3

Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Comnission Name: a I D E a

Mailing Address: 1577 "C" Street, Suite 304

Anchorage, Alaska 99501

Agency Contact: Bertram L. Wagnon, Executive Director

Telephone: (907) 274-1651______________

Please complete the following information requests:

1. Does yai agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes )( No If no, then additional information
is not required^ Return-form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development: _

3. Doe*5 your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

Yes No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Act?

Yes No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addresseri envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Cotnnission Name: Alaska State Building Authority

Mailing Address: p.p. box iqqoso______99510

624 W. International Airport Rd 

Anchorage, Alaska 99518______

Agency Contact:  JoAnn Goyne, Deputy Executive Dir.

Telephone: 786-6220 .!____________ __________

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes y No If no, then additional information
is not required. Return form to DNR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

Yes No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Act?

Yes No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



. J
~  .'aVf
" Minerals Polio; Act Compliance Form

as required by AS 44.99.110

Department/Board/Commission Name:--------------------------  r _ ___
Mailing Address: I f .  ° ox 4 - M __________________

Agency Contact:

Telephone:  cHd \  ^ ^ 3 5 . 1 5

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

Yes No

4. Do your agencies statutes, regulations aî d procedures comply with 
Section L of the Minerals Policy Act?

___________ Yes   No If no, please list those statutes,
regulations or procedures that do 
not ccmply:

Please return this completed form to the Department of Natural Resources in
Ihe pre-addres;aed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Name: 

Mailing Address:

Alaska Seafood Marketing Institute

P.O. Box DX

Juneau, AK 99811-0800

Agency Contact: Peter W. Carlso'ti

Telephone: (907) 586-2902

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

_______ Yes xx No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________Yes_____________ No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Act?

__________  Yes _________  No If no, please list those statutes,
~ regulations or procedures that do

not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Commission Name: Alaska Oil u Gas Conservation Corr.missicn

Mailing Address: -nni po r r i i p i nP priv*
Anchorage, AK 99501-3192

Agency Contact: C. V. Cnatterton

Telephone: (907) 279-1433

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration • sd development?

_______ Yes X No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided,

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does ycur agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________Yes_____________ No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Pctl

__________  Yes _________  No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Comnission Name: C  4

Mailing Address: y~ jz?

Agency Contact: /fs?

Telephone: ^Sx'T'

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and deve'opment?

__________ Yes _________ No

4. Do your agencies statutes, regulations and procedures comply with-. 
Section 1 of the Minerals Policy Act?

Yes No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Commission Name: 

Mailing Address:

Agency Contact: 

Telephone:

' V 7 r— T-
• - v- 1

3. rV|r_ , - . * , |

luv. ̂ tV‘"' vV_ v

5 Cm  ~ <5r)

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

/
_______  Yes y/ No If no, then additional information

is not required. Return form to CNR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________ Yes _________ No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy A:t?

Yes No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Commission Name: / i / V  f  ,-hi(el t/C l\

Mailing Address: /; « * /— ________________________

 —/ t "
Agency Contact: ) rV i1 C  ̂'

Telephone: _

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

______Yes ,K No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided..

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

________Yes _______ No

4. Do your agencies statutes, regulations and procedures.sowply with 
Section 1 of the Minerals Policy Aot?

Yes No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Boar d/Coraniss ion Name: tf/sTStC Q M Q Y  P~0j C4T/q J

Mailing Address: Pt). & &  p p _____________________

A / ) S i 4  _______________________________________________________________________________

Agertcy Contact:

Telephone: 2F*TV

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes X  No If no, then additional information
is not required. Return form to ENR 
in The pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________Yes _________ No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Act?

Yes No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



rtepartment/Board/Coranission Name: Arc'/tm^S Y 5*V>> r 4

Mailing Address: X V ///. :v /

/ ¥ /  /.A , Z / m M j /

Minerals Policy Act Compliance Form
as required by AS 44.99.110

, 3 1 n e * ‘t j  A ’A  A f S O /

Agency Contact: ^  t g. / ^ W  . S r # f &  A ,  c / m

Telephone: _________ _____________________

Please complete die following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes X, No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those s t a t u s  and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written, procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________ Yes_____________ No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of die Minerals Policy Act?

___________ Yes _________ No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to tile Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Commission Name: Dept, of Education. Division of Lihrarjpc 

Mailing Address: P.O. Box G

Juneau, AK 99811

Agency Contact: Karen R. Crane, Director 

Te1ephone: (907) 465-2910__________

Please complete the following information requests’.

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes / No If no, then additional information
is not required. Return form to KIR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________ Yes /  No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of the Minerals Policy Act?

v/ Yes No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.



MEMORANDUM State of Alaska
y - u<!i t o  m. B ra d v  

'.oirm i i  5 i o n e r  
apartment of rijtura ' 

' R - : " 1! r c - :  =

t h r u

OATE. 

F IL E  NO  

T E L E P H O N E  N O  4 

SUBJECT

FROM

'•e 3 7:!'t.Ha fit r.r Hes'1 “h 5 'i i  
:• c ■ a 1 3 ~ r  j  5

-r-:! ’■ s t h e  f o r m  p - ? r :  a i n i r.3 :  7 f i r  a ' a s ' o  M i * e  5 1 :  P o l i o /  A c t  
. la*" ".'Li * 0 — 2 •. — d mnp 1 ? f  1 . I n   ̂ 1 r  3 1 >j r  s t a t u t e s ,
” ,;' U '-it c o s ,  j i  J t e ■ i s  I p o  1 i c e s  a n >7 p r o c  e d u r -  -  , 1  f o u n d  n o n e  

• P P i ' - ’ a b ' e  t o  m i r e  1 • - 1 5 e x p l o i a t i ' n  a n d  d e v e l o p m e n t .

t t - n u  / o u  f o r  ‘ h e  o p p c  f  un  i t y t  :• r - e v ’ ew a n d  c o m m e n t .
r 1

At t - 7n^e nt

02 OOlAiRev e.15)



Minerals Policy Act Compliance Form
as required by AS 44.99.110

Department/Board/Comission Name: Health and Social Services

Mailing Address: ?° Box 11________________

Juneau, AK 99811

Agency Contact: pave williams

Telephone: 465-3015

Please complete the following information requests:

1. Does you agency have statutory authority, regulations or procedures 
applicable to mineral exploration and development?

________Yes xxx No If no, then additional information
is not required. Return form to ENR 
in the pre-addressed envelope provided.

2. Please list those statutes and regulations which are applicable to 
mineral exploration and development:

3. Does your agency have written procedures (not including statutes and 
regulations) applicable to mineral exploration and development?

__________Yes _________ No

4. Do your agencies statutes, regulations and procedures comply with 
Section 1 of die Minerals Policy Act?

__________  Yes _________  No If no, please list those statutes,
regulations or procedures that do 
not comply:

Please return this completed form to the Department of Natural Resources in
the pre-addressed envelope provided. Thank you.


