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(A) incorporated under AS 10.20; or

(B) exempt from taxation under 26 U.S.C. 501(c)(3)

(Internal Revenue Code of 195A );

(3) "volunteer" means a person who receives financial

consideration of not more than $500 a year, not including room and

board or reimbursement for expenses actually incurred, for services

performed for the state, a municipality, or a nonprofit entity.



BY SENATOR DUNCAN

Senate Bill 228 

"An Act relating to civil liability of certain volunteers." 

Section 1.

Extends protection from civil liability to persons working 
as volunteers for the state, for municipalities, and certain 
nonprofit entities. The protection is for damages that may 
result form an act or omission by the volunteer while acting in 
good faith and within their official functions or duties.

However, this protection does not preclude a volunteer's 
liability for civil damages as a result of gross negligence, 
recklessness, or intentional misconduct.

An agency, municipality, or nonprofit entity can still bring 
a civil action against, respectively, a volunteer of am agency, a 
volunteer of a municipality, or a volunteer of an entity.

In addition, an agency, municipality, or nonprofit entity 
can still be held liable for injury caused to a person.

A "nonprofit" means a nonprofit entity incorporated under 
state law AS 10.20 or federal title 26 of the Internal Revenue 
Code section 501(c)(3).

A "volunteer" means a person who receives financial 
consideration of not more than $500 a yecc, not including 
reimbursement for expenses actually incurred, for services 
performed for the state, a municipality, or a nonprofit entity.
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TO:
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Senate Judiciary Committee

April 12, 1989

James Dump 
A l a s k ^  R ^ r e a b ind Park Association 

Senate Bill 228 and Senate Bill 229

I would like to introduce myself. I am James G. Dumont, a member of 
the Alaska Recreation and Park Association (ARPA), representing that 
body. ARPA represents approximately 130 members statewide who work 
in or volunteer their time to park and recreation departments 
regardless of the size of the community.

ARPA, as a member of the Alaska Municipal League, has been deeply
involved in the question of tort reform and the increasing number of 
claims filed each year against the recreation and park operators.

As you know, recreation and leisure activities have never been more 
important to the American public. It is paradoxical that record
numbers of citizens are visiting parks and participating in 
recreation, sports, and leisure activities and are also suing the 
providers of these services for all types of injuries. Litigation 
has become the nation's secular religion and it is practiced 
regularly against public and private park, recreation, sports, and 
leisure enterprises. As a result, law and liability have become 
synonymous terrors to the managers of these services. In the last 
few years, providers of recreation and leisure services have 
experienced a dramatic increase in the numbers and seriousness of 
legal liability claims against them, their directors, 
administrators, employees, and elected officials.

The nation-wide problem of recreation and sports litigation is a 
signal of changes in our society. Today's lawsuits, as described by 
one author is "a reflection that individuals are loosing a sense of 
community feeling and are moving from a 'we' to a 'me' attitude".
Thus, the attitude the users have taken is that if an injury occurs,
it is the fault of the sponsor and staff, never the fault of the 
u s e r .

The same time that people are more willing to sue, they are also 
more willing to participate in high-risk sports. Recreational 
activities with greater risk, such as hang gliding, rock climbing, 
and sailboarding, are increasing in popularity. While there are 
more risks that oeople are willing to "take", there are fewer risks 
that they are willing to "accept". As recreation and park 
providers, we recognize our obligation to provide safe facilities 
and programs for Alaskans. The passage of these bills will not 
deter our responsibility to the public.
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ARPA wants to maintain the variety and uniqueness of recreation and 
park programs within the communities of Alaska. Thus, ARPA has 
worked with the National Recreation and Park Association on training 
statewide providers, has brought to Alaska nationally recognized 
leaders to instruct our members in the safe operation of our parks, 
facilities, and programs; and has taken a small part in the efforts
to bring before you the bills presented today by Senator Duncan.

In your packets you will find copies of the resolutions passed by 
the Alaska Recreation and Park Association and the Alaska Municipal 
League on January 29 in support of these bills and have been working
with local elected officials to generate community support for them.

ARPA is standing ready to assist you, the Legislature, in the 
formation and passage of recreation bills that will guarantee the 
continuation of inexpensive recreation and park programs in Alaska. 
Without the passage of these bills, or bills like these, recreation 
and park programs will soon be too expensive to offer because of 
increased insurance costs or not provided by communities at all 
because of the risk they pose to our limited resources. The 
President's Commission on "Americans Outdoors" endorses that state
governments enact or improve recreational use statutes to provide 
greater protection to governmental entities and provide providers 
who allow the public to use their land for recreation.

In closing, ARPA would like to thank Senator Duncan for his efforts 
with these bills and for you, the members of this committee, for 
considering chem. We again offer our assistance to you if you so 
require.



c r f fa ik a  <z/?£CZEation a n d  ^Paif?. a rfi.\o c ia tion

P.O. Box '02664 
Anchorage, Alaska 99510-2664

A RESOLUTION RECOMMENDING ADOPTION OF SENATE BILL 228 
AN ACT RELATING TO CIVIL LIABILITY OF CERTAIN VOLUNTEERS

WHEREAS, the Alaska Recreation and Park Association urges the State 
to exercise its responsibility to provide a broad spectrum of recreation 
opportunities for all Alaskans, and

WHEREAS, volunteerism is a deeply rooted American tradition; and

WHEREAS, co-sponsoring recreational activities with volunteer 
organizations enables states and municipalities to provide recreational 
services which they would not ordinarily be able to provide in view of 
shrinking tax dollars; and

WHEREAS, volunteers lacking protections under the law for acts or 
omissions while acting in good faith within that voluntary function and duty 
put personal assets at risk due to that lack of protection; and

WHEREAS, the report of the President's Commission on Americans 
Outdoors recommends that "local officials, mayors, governors, and private 
sector managers support volunteering, oevelop incentives and remove barriers 
to encourage Americans to volunteer in outdoor recreation."

NOW, THEREFORE, BE IT RESOLVED that the Alaska Recreation and Park 
Association urges the Alaska State Legislature to adopt an act relating to the 
civil liability of certain volunteers for the purposes of protecting 
volunteers from undue liability.



Resolution of the Alaska Municipal League

Resolution No. 89-56

A RESOLUTION RECOMMEND5NG ADOPTION OF AN ACT
RELATING TO CIVIL LIABILITY OF CERTAIN VOLUNTEERS

WHEREAS, the Alaska Municipal League urges the State to exercise 
its responsibility to provide a broad spectrum of recreational opportunities 
for all Alaskans, and

WHEREAS, volunteerism is a deeply rooted American tradition, and

WHEREAS, co-sponsoring recreational activities with volunteer 
organizations enables states and municipalities to provide recreational 
services which they would not ordinarily be able to provide in view of 
shrinking tax dollars, and

WHEREAS, volunteers lacking protections under the law for acts or 
omissions while acting in good faith within that voluntary function and duty 
put personal assets at risk due to that lack of protection, and

WHEREAS, certain recreational activities have an inherent risk, putting 
volunteers in a position of being liable for injuries that occur as a result of 
the nature of the risk, and

WHEREAS, the report of the President’s Commission on Americans 
Outdoors recommends that "locai officials, mayors, governors, and private 
sector managers support volunteering, develop incentives and remove 
barriers to encourage Americans to volunteer in outdoor recreation";

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal 
League urges the Alaska State Legislature to adopt an act relating to the 
civil liability of certain volunteers for the purposes of protecting volunteers 
from undue liability.

Adopted this 18th day of November 1988 in Fairbanks, Alaska.

Heather Flynn, President

ATTEST:



§ 10.20.005 C o r p o r a t i o n s  a n d  A s s o c i a t i o n s  § 10.20.007

Section 
101. Vacancies 
106. Quorum of directors 
111. Executive committee 
116. Place and notice of directors' meet­

ings 
121. Officers

Section
126. Removal of officers 
131. Rooks and records 
136. Shares of stock and dividends pro­

hibited
141. I.oans to directors and officers pro­

hibited

Sec. 10.20.005. P u rp o se s . Corporations may be organized under 
th is chapter for any lawful purpose, including, but not limited to, one 
or more of the following: charitable; religious; benevolent; eleemosy­
nary; educational; civic; cemetery; patriotic; political; social; fraternal; 
literary; cultural; athletic; scientific; agricultural; horticultural; an i­
mal husbandry; and professional, commercial, industrial, or trade 
association purposes. Trade unions and other labor organizations may 
also be organized under th is chapter, but cooperative corporations, 
electric and telephone cooperatives, and organizations subject to state 
insurance or banking laws may not be organized under th is chapter. 
(§ 1 ch 99 SLA 1968)

O pinions o f  a tto rn e y  gen era l. — 
There is nothing in this chapter which 
would prevent a nonprofit corporation 
organized thereunder from owning a pub­
lic utility  which was not operated or 
managed as a cooperative. Ju ne 7, 1976, 
Op. A tt'y Gen.

An electrical utility owned and oper­
ated by a regional electrical authority 
would continue to qualify for the broad 
exemption from the Alaska Public U tili­
ties Commission Act, AS 42.05.010 —
42.05.721, available to political subdivi­
sions under AS 42.05.711(b) once the 
regional electrical authority had com­
pleted its proposed organization as a non­

profit corporation pursuant to this chap­
ter. Ju ne 7,1976, Op. A tt’y Gen.

Although there is no other express 
language in the Electric and Telephone 
Cooperative Act, AS 10.25.010 et seq., 
which purports to make it the exclusive 
means of organizing nonprofit cooperative 
associations for the development of utility 
services, this would certainly be a reason­
able inference based upon AS 10.25.620 
and upon the exclusionary language of 
this section which elim inates the non­
profit corporation as an alternative. Ju n e
7,1976, Op. A tt’y Gen.

C o lla tera l re fe rences. — 18 Am, Ju r. 
2d. Corporations, § 32.

Sec. 10.20.007. C o rp o ra tio n s  o rgan ized  u n d e r  A Jaska N ative 
C laim s S e ttlem en t A ct. A village corporation organized under 43 
U.S.C. 1601 — 1628 (Alaska Native Claims Settlem ent Act) may be 
incorporated under and subject to th is chapter except the name of the 
corporation m ay not contain the word "village” or otherwise imply 
th a t the corporation is a municipal corporation; however, the name of 
a village may be used in the corporate name. (5 3 ch 193 SLA 1972)
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TITLE 26 

INTERNAL REVENUE CODE 

SUBTITLE A—INCOME TAXES—Continued

C H A P T E R  1 -N O R M A L  T A X E S  A N D  S U R T A X E S— C ontinued 

SUBCHAPTER F -E X E  MPT ORGANIZATIONS

Put
I. General rule.

It. Privite foundation!.
IH. Tuition of buiinesi Income of certain ex­

empt organizations.

1976 Amendment. Pub.L 94-455, TiUe XXI, 
} 2101(d), Oct. 4. 1976, 90 SUL 1899, added part 
VII beading.

1975 Amendment Pub.L. 95-625, § 10(d), 
Jan. 3, 1975, 88 SUL 2119, added pm  VI h i d ­
ing.

Part
IV. Farmer!' cooperative!.
V. Shipowner!' protection and indemnity aa- 

aociationa.
VI. Political organization!.

VII. Certain bomeownen association i.

1969 Amendment Pub.L 91-172, Title I, 
$ 10l(j)(58), Dee. 30, 1969, 83 S u t 532, added 
p m  II heading, and redoignited former put! II, 
HI and IV u  parti'III, IV and V, respectively.

P art  I— G en era l  R u le

Sec.
501.

502.
503. 
50-1.

Exemption from tax on corporations, 
certain trusts, etc.

Feeder organizations.
Requirements for exemption.
Status after organization ceases to 

qualify for exemption under sec-

Sec.

505.

lion 501(c)(3) because of substan­
tial lobbying.

Additional requirements for orga­
nizations described in paragraph 
(9), (17), or (20) of section 501(c).

1969 Amendment I\ib.L 91-172, Title I, 
{ 101(j)(61), Dec. 30. 1969, 82 SUL 532, itzuck 
out item relating to wctiun 504.

1984 Amendment Pub.L 98-369, Title V, 
4 513(b). July 18, 1984, 98 SUL 865, added item 
505, applicable to years beginning after Dec. 31, 
1984.

1976 Amendment. Pub.L 94-455, Title XIII, 
§ 1307(d)(3)(B), Oct. 4, 1976, 90 Sut. 1728, 
added item 504.

{ 501. Exemption from  tax on corporations, certain  trusts, etc.
(a) Exemption from  taxation.—An organization described in BubBection (c) or (d) 

or section 401(a) shall be exempt from taxation under this subtitle unless such 
exemption is denied under section 502 or 503.

(b) Tax on unrelated business income and certain  o ther activities.—An orga­
nization exempt from taxation under subsection (a) shall be subject to tax to the . 
extent provided in parts II, III, and VI of this subchapter, bu t (notwith standing parts 
II; I. ’ and VI of this subchapter) shall be considered an organization exempt from 
incoir taxes for the purpose of any law which refers to organizations exempt from 
income axes.

(c) List of exempt organizations.—The following organizations are referred to in 
subsection (a):

(1) any1 corporation organized under Act of Congress which is an instrumen­
tality of the United States but only if such corporation—

(A) is exempt from Federal income taxes—
1

' t i n i y i . L.UJI M J" TV r: ra



26 § 501 IN C O M E TA X ES

(I) under 6uch Act as amended and supplemented before July 18, 
1984, or

(II) under this title without regard to any provision of law which is 
not contained in this title and which is not contained in a revenue Act, 
or

(B) is described in subsection (/)-
(2) Corporations organized for the exclusive purpose of holding title to 

property, collecting income therefrom, and turning over the entire amount 
thereof, less expenses, to an organization which itself is exempt under this 
Bcction.

(3) Corporations, and any community chest, fund, or foundation, organized- 
and operated exclusively for religious, chcritable, scientific, testing for public 
safety, literary, or educational purposes, or to foster national or international 
am ateur sports competition (but only if no part of its activities involve the 
provision of nthletic facilities or equipment), or for the prevention of cruelty to 
children or animals, no part of the net earnings of which inures to the benefit of 
any private shareholder or individual, no substantial part of the activities of 
which is carrying on propaganda, or otherwise attempting, to influence legisla­
tion (except as otherwise provided in subsection (h)), and which does not 
participate in, or intervene in (including the publishing or distributing of sta te­
ments), any political campaign on behalf of any candidate for public office.

(4) Civic leagues or organizations not organized for profit but operated 
exclusively for the promotion of social welfare, or local associations of employ­
ees, the membership of which is limited to the employees of a designated person 
or persons in a particular municipality, and the net earnings of which are 
devoted exclusively to charitable, educational, o r recreational purposes.

(5) Labor, agricultural, or horticultural organizations.
(6) Business leagues, chambers of commerce, real-estate boards, boards of 

trade, or professional football leagues (whether or not administering a pension 
fund for football pla; ers), not organized for profit and no part of the net 
earnings o f which inures to the benefit of any private shareholder or individual.

(7) Clubs organized for pleasure, recreation, and other nonprofitable pur­
poses, substantially all of the activities of which- are for such purposes and no 
part of the net earnings of which inures to the benefit of any private sharehold­
er.

(8) Fraternal beneficiary societies, orders, or associations—
(A) operating under the lodge system or for the excL 'ive benefit of the 

members of a fraternity itself operating under the lodge system, and
(B) providing for the payment of life, sick, accident, or other benefits to 

the members of such society, order, or association or their dependents.
(9) Voluntary employees' beneficiary associations providing for the payment 

of life, sick, accident, or other benefits to the members of such association or 
their dependents or designated beneficiaries, if no part o' tne ne t earnings of 
6uch association inures (other than through such payments) to the benefit of any 
private shareholder or individual.

(10) Domestic fraternal societies, orders, o r associations, operating under the 
lodge system —

(A) the net earnings of which are devoted exclusively to religious, chari­
table, scientific, literary, educational, and fraternal purposes, and

(B) which do not provide for the payment of life, sick, accident, or other 
benefits.

(11) Teachers’ retirement fund associations of a purely local character, if—
(A) no part of their net earnings inures (other thBn through payment of 

retirem ent benefits) to the benefit of any private shareholder or individual, 
and

(B) the income consists solely of am ounts received from public taxation, 
amounts received from assessments on the teaching salaries of members, 
and income in respect of investments.

(12HA) Benevolent life insurance associations of a purely local character, 
mutual ditch or irrigation companies, mutual or cooperative telephone compa­
nies, or like organizations; but only if 85 percent or more of the income consists



§ 01.10.060 A l a s k a  S t a t u t e s  S u p p l e m e n t § 01.10.060

Sec. 01.10.060. D efin itions. In the laws of the state, unless the 
context otherwise requires,

(1) "action” includes any m atte r or proceeding in a court, civil or 
criminal;

(2) "daytime" m eans the period between sunrise and sunset;
(3) "m onth” m eans a calendar month unless otherwise expressed;
(4) "m unicipality” m etns a political subdivision incorporated under 

the laws of the sta te  th a t is a home rule or general law city, a home 
rule or general law borough, or a  unified municipality;

(5) "nighttim e” means the period between sunset and sunrise;
(6) "oath” includes affirm ation o" declaration;
(7) "peace officer” means any officer of the state troopers, members 

of the police force of any incorporated city or borough, U nited States 
m arshals and th e ir deputies, and other officers whose duty it is to 
enforce and preserve the public peace;

(8) "person” includes a corporation, company, partnership, firm, as­
sociation, organization, business tru st, or society, as well as a  natural 
person;

(9) "personal property” includes money, goods, chattels, th ings in 
action, and evidences of debt;

(10) "property” includes real and personal property;
(11) "real property” is coextensive w ith land, tenem ents, and here­

ditam ents;
(12) "signature” or "subscription” includes the m ark of a person 

who cannot w rite, w ith the nam e of th a t person w ritten  near the  m ark 
by a  witness who writes the  w itness’s own nam e near the nam e of the 
person who cannot write; bu t a signature or subscription by m ark can 
be acknowledged or can serve as a signature or subscription to a sworn 
statem ent only when two w itnesses so sign their own nam es to the 
sworn statem ent;

(13) "state” m eans the S tate of A laska unless applied to th e  differ­
ent parts of the United S tates and in the la tte r  case i t  includes the 
District of Columbia and the territories;

(14) "w riting” includes printing. (§ 4 ch 62 SLA 1962; am  § 2 ch 66 
SLA 1965; am  § 10 ch 117 SLA 1968; am  § 19 ch 74 SLA 1985)

R e v iso r’s no tes. — Reorganized in E ffect o f am endm en ts . — The 1985
1985 to alphabetize the defined term s. am endm ent added paragraph (4).

N O TES TO  D ECISIO N S

C ited  in Foltz-Nelson Architects v. Q u o ted  in Hull v. A laska Fed. Sav. & 
Kobylk, Sup. Ct. Op. No. 3273 (File No. Loan Ass'n, Sup. Ct. Op. No. 2605 (File
S-2050), P .2d (1988). No. 6346), 658 P.2d 122 (1983).

A pplied  in Clark v. State, Ct. App. Op.
No. 716 (File No. A-1840), 738 P.2d 765 
(1987).
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Introduced: 3/17/89
Referred: Judiciary

6-0667A

1 IN THE SENATE BY DUNCAN

2 SENATE BILL NO. 229

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

4 For an Act entitled: "An Act relating to liability for damage or injury

7 resulting from hazardous recreational activities; and

8 providing for an effective date.'1

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 09.50.250 is amended to read:

11 Se~, 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person

12 or corporation having a contract, quasi-contract, or tort claim
n~/ ‘— *

13 against the state may bring an action against the state in the superi-

1̂ + or court. A person who may present the claim under AS 44.77 may not
0
15 bring an action under this section except as set out in AS 44.77.-

16 040(c). A person who may bring an action under AS 36.30.560 - 36.30.-

17 695 may not bring an action under this section except as set out in

.8 AS 36.30.685. An [HOWEVER, NO] action may not be brought under this

19 section if the claim

20 (1) is an action for tort, and is based upon an act or

I . omission of an employee of the si te, exercising due care, in the

22 execution of a statute or regulation, whether or not the statute or

23 regulation is valid; or is an action for tort, and based upon the

24 exercise or performance or the failure to exercise or perform a din-

25 cretionary function or duty on the part of a state agency or an em-

26 ployee of the state, whether or not the discretion involved is abused;

27 (2) is for damages caused by the imposition or establish-

28 ment of a quarantine by the state;

29 (3) arises out of assault, battery, false imprisonment,

SBOZ29a -1- SB 229



false arrest, malicious prosecution, abuse of process, libel, slander, 

misrepresentation, deceit, or interference with contract rightsj

(4) is an action for property dainage or personal injury

arising out of the person's participation in a hazardous recreational

activity conducted on property owned, managed, or leased by the statje.

* Sec. 2. AS 09.50.250 is amended by adding new subsections to read:

(b) The provisions of (a)(A) of this section do not limit lia­

bility that would otherwise exist for an act of gross negligence by 

the state or an employee of the state that is the proximate cause of 

the damage or injury.

(c) Nothing in this section limits the liability of an indepen-
O f a  •'i

dent concessionaire, or a person or organization other than the state,
.1

whether or not the person or organization has a contractual relation­

ship with the state to use the property owned, managed, or leased by 

the state, for injury or damage suffered as a result of a hazardous 

recreational activity operated by the concessionaire, person, or 

organization on property owned, managed, or leased by the state.

(d) In this section,

(1) "hazardous recreational activity" means a recreational 

activity that creates a substantial risk of injury to a participant;

(2) "participant" means

(A) a person directly involved in the activity in 

question at the tirr.e of the injury or damage;

(B) a person who assists another to participate in the 

activity; or

(C) a speccator who

(i) knew or reasonably should have known that the 

activity created a substantial risk of injury to the specta­

tor; and

229 -2- SB0229a



1 (ii) was voluntarily in the place of risk or,

2 having the ability to do so, failed to leave.

3 * Sec. 3. AS 09.65.070(e) is repealed and reenacted to read:

6 (e) li. this section

5 (1) "hazardous recreational activity" and 'participant"

6 have the meanings given in AS 09.50.250(d);

7 (2) "municipality" has the meaning given in AS 01.10.060

8 and includes a public corporation established by the municipality;

9 (3) "nonproia-t entity" means an entity

10 (A) incorporated under AS 10.20; or

11 (B) exempt from taxation under 26 U.S.C. 501(c)(3)

12 (Internal Revenue Code of 1956);

13 (6) "village" means an unincorporated community where at

16 least 25 people reside as a social unit.

15 * Sec 6. AS ')9.65.070 is amended by adding new subsections to read:

16 (f) A person may not bring an action for property damage or

17 personal injury arising out of the person's participation in a hazar-

18 dous recreational activity if the action is against

19 (1) a municipality, or an agent, officer, or employee of a

20 municipality, and the activity was conducted

21 (A) by the municipality; or

22 (B) on property owned, managed, or leased by the

23 municipality; or

26 (2) a municipality, or a nonprofit entity whose recreation-

25 al activities are cosponsored by a municipality under tne terms of an

26 ordinance adopted by the municipality for a period of not more than

27 five years, or an agent, officer, or employee of the municipality or

28 nonprofit entity, and the activity was conducted by the nonprofit

29 entity, or jointly by the municipality and the nonprofit entity, on

SB0229a -3- SB 229



1 property owned, managed, or leased by the municipality.

2 (g) The provisions of (f) of this section do not limit liability

3 that would otherwise exist for an act of gross negligence by a munic-

4 ipality, a nonprofit entity, or an agent, officer, or employee of a

5 municipality or nonprofit entity that is the proximate cause of the

6 damage or injury.

7 * Sec. 5. This Act takes effect July 1, 1989.

SB 229 -4- SB0229a



SENATE BILL 229 BY SENATOR DUNCAN

CHANGES FROM SB 229 TO PROPOSED CSSB 229

Section 2, page 2 , line 12, after "state": 

Insert "or an employee of the state"

This makes the language in subsection (c) consistent with that in 

section 2 , page 2 , subsection (b) , line 9.
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4/14/89

Original sponsor: Duncan
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IN THE SENATE

2 CS FOR SENATE BILL NO. 229 ( )

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to liability for damage or injury

7 resulting from hazardous recreational activities; and

8 providing for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50.250 is amended to read:

11 Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person

12 I or corporation having a contract, quasi-contract, or tort claim

13 against the state may bring an action against the state in the superi­

or court. A person who may present the claim under AS 44.77 may not 

bring an action under this section except as set out in AS 44.77.- 

040(c). A person who may bring an action under AS 36.30.560 - 36.30.- 

695 may not bring an action under this section except as set out in 

AS 36.30.685. An [HOWEVER, NO] action may not be brought under this

19 section if the claim

20 (1) is an action for tort, and is based upon an act or

21 omission of an employee of the state, exercising due care, in the 

execution of a statute or regulation, whether or not the statute or 

regulation is valid; or is an action for tort, and based upon the 

exercise or performance or the failure to exercise or perform a dis­

cretionary function or duty on the part of a state agency or an em­

ployee of the state, whether or not the discretion involved is abused;

(2) is for damages caused by the imposition or establish­

ment of a quarantine by the state;

(3) arises out of assault, battery, false imprisonment,

_ 1 _ ________________________________ nc'C'Tt «*> o n  /______ i____

14

15

16

17

18



false arrest, malicious prosecution, abuse of process, libel, slander, 

misrepresentation, deceit, or interference with contract rightsj_

(4) is an action for property damage or personal injury 

arising out of the person's participation in a hazardous recreational 

activity conducted on property owned, managed, or leased by the state.

* Sec. 2. AS 09.50.250 is amended by adding new subsections to read:

(b) The provisions of (a)(4) of this section do not limit lia­

bility that would otherwise exist for an act of gross negligence by 

the state or an employee of the state that is the proximate cause of 

the damage or injury.

(c) Nothing in this section limits the liability of an indepen­

dent concessionaire, or a person or organization other than the state 

or an employee of the state, whether or not the person or organization 

has a contractual relationship with the state to use the property 

owned, managed, or leased by the state, for injury or damage suffered 

as a result of a hazardous recreational activity operated by the

concessionaire, person, or organization on property owned, managed, or 

leased by the state.

(d) In this section,

1.1) "hazardous recreational activity" means a recreational 

activity that creates a substantial risk of injury to a participant;

(2) "participant" means

(A) a person directly involved in the activity in

question at the time of the injury or damage;

(B) a person who assists another to participate in the 

activity; or

(C) a spectator who

(i) knew or reasonably should have known that the

activity created a substantial risk of injury to the

CSSB 229 ( )



spectator; and

(ii) was voluntarily in the place of risk or,

having the ability to do so, failed to leave.

* Sec. 3. AS 09.65.070(e) is repealed and reenacted to read:

(e) In this section

(1) "hazardous recreational activity" and "participant" 

have the meanings given in AS 09.50.250(d);

(2) "municipality" has the meaning given in AS 01.10.060 

and includes a public corporation established by the municipality;

(3) "nonprofit entity" means an entity

(A) incorporated under AS 10.20; or

(B) exempt from taxation under 26 U.S.C. 501(c)(3)

(Internal Revenue Code of 1954);

(4) "village" means an unincorporated community where at

least 25 people reside as a social unit.

* Sec. 4. AS 09.65.070 is amended by adding new subsections to read:

(f) A person may not bring an action for property damage or

personal injury arising out of the person's participation in a hazar­

dous recreational activity if the action is against

(1) a municipality, or an agent, officer, or employee of a

municipality, and the activity was conducted

(A) by the municipality; or

(B) on property owned, managed, or leased by the

municipality; or

(2) a municipality, or a nonprofit entity whose recreation­

al activities are cosponsored by a municipality under the terms of an 

ordinance adopted by the municipality for a period of not more than 

five years, or an agent, officer, or employee of the municipality or 

nonprofit entity, and the activity was conducted by the nonprofit



entity, or jointly by the municipality and the nonprofit entity, on 

property owned, managed, or leased by the municipality.

(g) The provisions of (f) of this section do not limit liability 

that would otherwise exist for an act of gross negligence by a munic­

ipality, a nonprofit entity, or an agent, officer, or employee of a 

municipality or nonprofit entity that is the proximate cause of the 

damage or injury.

* Sec. 5. This Act takes effect July 1, 1989.

CSSB 229( )



BY SENATOR DUNCAN

"An Act relating to liability for damages or injury 
resulting from hazardous recreational activities."

Senate Bill 229

Section 1.

Adds another exception to 09.50.250, ACTIONABLE CLAIMS 
AGAINST THE STATE. The new paragraph provides that legal action 
may not be taken if the claim, (4) is an action for property 
damage or personal injury arising out of the person's 
participation in a hazardous recreational activity conducted on 
property owned, managed, or leased by the state.

Section 2.

Adds a new section with exceptions to section 1. Suit could 
be filed against the state for an act of gross negligence by the 
state or an employee of the state that is the proximate cause of 
the damage or injury. In addition, liability is not limited for 
an independent concessionaire, or a person or organization other 
than the state, even if the concessionaire, person or 
organization has a contractional relationship with the state to 
use the property under state control.

"Hazardous recreational activity" means a recreational activity 
that creates a substantial risk of injury to a participant.

"Participant" means a person directly involved in the activity in 
question; a person who assists another to participate; or a 
spectator who knew or should have known of the potential risk; 
and voluntarily placed himself at risk or, failed to leave.

Section 3.

Adds reference to "hazardous recreational activity" and 
"participant," defined in section 2 and, location of 
"municipality" and "nonprofit entity" definitions to the AS 
09.65.070 (e) paragraph in the Suits Against Incorporated Units 
of Local Government section.

Section 4.

Adds new sections to apply the provisions of section 1 of 
this bill to:

municipalities,

nonprofit entities whose recreational activities are 
cosponsored by a municipality, and their

agents, officers, and employees.
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0 0 0 0 0 0
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should future claims occur.
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Resolution of the Alaska Municipal League

Resolution No. 89-55

A RESOLUTION RECOMMENDING ADOPTION OF AN ACT 
RELATING TO GOVERNMENT LIABILITY FOR DAMAGE OR INJURY 

RESULTING FROM HAZARDOUS RECREATIONAL ACTIVITIES

WHEREAS, the Alaska Municipal League urges the State to exercise 
its responsibility to provide a broad spectrum of recreation opportunities for 
all Alaskans, and

WHEREAS, certain common recreational activities have an inherent 
risk of injury, which under current state statutes limits the State and its local 
governments in their ability to provide recreational opportunities to Alaska’s 
citizens, and

WHEREAS, municipalities are having to reduc. ' close recreational 
services because liability insurance is either unavailable or too expensive, 
and

WHEREAS, voluntary organizations help provide communities with a 
broad spectrum of recreational activities not being offered by the public 
sector, and establishing a cooperative relationship under the local 
government would enable them to provide programs they might not 
otherwise be able to provide, and

WHEREAS, the President’s Commission on Americans Outdoors has 
recommended that the standard of care for which an organization or 
government should be responsible in providing recreational opportunity be 
shifted from "mere negligence" to "gross negligence";

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal 
League urges the Alaska State Legislature to adopt an act relating to 
government liability for damage or injury resulting from hazardous 
recreational activities.

Adopted this 18th day of November 1988 in Fairbanks, Alaska.

Heather Flynn, President

ATTEST:

Scott A. Burgess^Executive Director



DATE: April 12, 1099

TO: Senate Judiciary Committee

FROM: Jame;
Alasl a  ̂Rec rea~t i on

SUBJECT: Senate Bill 228 and Senate Bill 229

I would like to introduc' vself. I am James G. Dumont, a member of 
the Alaska Recreation and :k Association (ARPA), representing that 
body. ARPA represents approximately 130 members statewide who work 
in or volunteer their time to park and recreation departments
regardless of the size of the community.

ARPA, as a member of the Alaska Municipal League, has been deeply 
involved in the question of tort reform and the increasing number of
claims filed each year against the recreation and park operators.

As you know, recreation and leisure activities have never been more 
important to the American public. It is paradoxical that record 
numbers of citizens are visiting parks and participating in 
recreation, sports, and leisure activities and are also suing the 
providers of these services for all types of injuries. Litigation 
has become the nation's secular religion and it is practiced 
regularli against public and private park, recreation, sports, and 
leisure enterprises. As a result, law and liability have become 
synonymous terrors to the managers of these services. In the last 
few years, providers of recreation and leisure services have
experienced a dramatic increase in the numbers and seriousness of 
legal liability claims against them, their directors, 
administrators, employees, and elected officials.

The nation-wide problem of recreation and sports litigation is a 
signal of changes in our society. Today's lawsuits, as described by 
one author is "a reflection that individuals are loosing a sense of 
community feeling and are moving from a 'we' to a 'me' attitude". 
Thus, the attitude the users have taken is that if an injury occurs, 
it is the fault of the sponsor and staff, never the fault of the 
user.

The same time that people are more willing to sue, they are also 
more willing to participate in high-risk sports. Recreational 
activities with greater risk, such as hang gliding, rock climbing, 
and sailboarding, are increasing in popularity. While there are 
more risks that people are willing to "take", there are fewer risks 
that they are willing to "accept". As recreation and park 
providers, we recognize our obligation to provide safe facilities 
and programs for Alaskans. The passage of these bills will not 
deter our responsibility to the public.
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ARPA wants to maintain the variety and uniqueness of recreation and 
park programs within the communities of Alaska. Thus, ARPA has 
worked with the National Recreation and Park Association on training 
statewide providers, has brought to Alaska nationally recognized 
leaders to instruct our members in the safe operation of our parks, 
facilities, and programs; and has taken a small part in the efforts 
to bring before you the bills presented today bv Senator Duncan.

In your packets you will find copies of the resolutions passed by
the Alaska Recreation and Park Association and the Alaska Municipal 
League on January 29 in support of these bills and have oeen working 
with local elected officials to generate community support for them.

ARPA is standing ready to assist you, the Legislature, in the
formation and passage of recreation bills that will guarantee the 
continuation of inexpensive recreation and park programs in Alaska. 
Without the passage of these bills, or bills like these, recreation 
and park programs will soon be too expensive to offer because of 
increased insurance costs or not provided by communities at all
because of the risk they pose to our limited resources. The 
President's Commission on "Americans Outdoors" endorses that state 
governments enact or improve recreational use statutes to provide 
greater protection to governmental entities and provide providers 
who allow the public to use their land for recrea-ion.

In closing, ARPA would like to thank Senator Duncan for his efforts 
with these bills and for you, the members of this committee, for 
considering them. We again offer our assistance to you if you so 
require.



c^fL a ika  cJ^e.cxs.ation a n d  iP axli c / f i io c ia t io n

P.O. Box 102664 
Anchorage, Alaska 99510-2664

A RESOLUTION RECOMMENDING ADOPTION OF SENATE BILL 229 
AN ACT RELATING TO GOVERNMENT LIABILITY FOR DAMAGE OR INJURY 

RESULTING FROM HAZARDOUS RECREATIONAL ACTIVITIES

WHEREAS, the Alaska Recreation and Park Association urges the State 
to exercise its responsibility to provide a broad spectrum of recreation 
opportunities for all Alaskans, and

WHEREAS, certain common recreational activities have an inherent 
risk of injury which under current state statutes limit the State and its 
local governments in their ability to provide recreational opportunities to 
its citizens; and

WHEREAS, municipalities are having to reduce or close recreational 
services because liability insurance is either unavailable or too expensive, 
and

WHEREAS, voluntary organizations help provide communities with a 
broad spectrum of recreational activities not being offered by the public 
sector and establishing a cooperative relationship under the local government 
would enable them to provide programs they might not otherwise be able to 
provide; and

WHEREAS, the President's commission on Americans CXitdoors has 
recommended that the standard of care for which an organization or government 
should be responsible in providing recreational opportunity be shifted from 
"mere negligence" to "gross negligence".

NOW, THEREFORE, BE IT RESOLVED that the Alaska Recreation and Park 
Association urges the Alaska State Legislature to adopt an act relating to 
government liability for damage or injury resulting from hazardous 
recreational activities.



§ 10.20.005 COKPOKATIONS AND ASSOCIATIONS § 10.20.007

S e c tio n  
101. V acancies 
i OG. Q uorum  o f d irec to rs
111. E xecu tiv e  co m m ittee  
116. P lace an d  n o tice  o f d ire c to rs ' m eet­

ing s 
121. O fficers

Section
126. Rem ovul of officers
131. Books and records 
136. S h a re s  of stock  a n d  d iv idends pro­

h ib ited
.41. L oans to d irec to rs  a n d  officers pro­

h ib ited

Sec. 10.20.005. Purposes. Corporations may be organized under 
this chapter for any lawful purpose, including, but not limited to, one 
or more of the following: charitable; religious; benevolent; eleemosy­
nary; educational; civic; cemetery; patriotic; political; social; fraternal; 
literary; cultural; athletic; scientific; agricultural; horticultural; ani­
mal husbandry; and professional, commercial, industrial, or trade 
association purposes. Trade unions and other labor organizations may 
also be organized under this chapter, but cooperative corporations, 
electric and telephone cooperatives, and organizations subject to state 
insurance or banking laws may not be organized under this chapter. 
(§ 1 ch 99 SLA 1968)

O p in io n s  o f  a t t o r n e y  g e n e ra J .  — 
T here is n o th in g  in th is  c h a p te r  which 
would p re v e n t a  non pro fit corporation  
organized  th e re u n d e r  from  ow nin g  a  pub­
lic u tility  w h ich  v a s  not o p e ra ted  or 
m anaged  a s  a  coopera tive. J u n e  7, 1976, 
Op. A tt’y  G en.

An e lec trica l u ti l i ty  ow ned a n d  oper­
a te d  by a  reg io n a l e iec trica l a u th o r ity  
would co n tin u e  to  q u a lify  for th e  broad 
exem ption  from  th e  A lask a  P u b lic  U tili­
tie s  C om m ission  A ct, AS 42 .05 .010  —
42.05.721, a v a ila b le  to p o litica l su b d iv i­
sions u n d e r  A S  42.05.711(b) once the 
reg ional e lec tr ic a l a u th o r ity  h ad  com­
pleted  its  p roposed o rg an iza tio n  as  a  non­

profit co rporation  p u rs u a n t  to th is  c h ap ­
te r . J u n e  7 ,1 97 6 , Op. A tt 'y  G en.

A lth o u g h  th e re  is no o th e r ex press 
lan g u ag e  in  th e  E lec tric  an d  Telephone 
C o o p era tiv e  Act, AS 10.25.010 e t  seq., 
w hich  p u rp o rts  to  m ak e  i t  th e  exclusive 
m ean s a f  o rgan izing  n on pro fit cooperative 
asso c ia tio n s  for th e  d eve lop m en t o f u tility  
serv ices, th is  would c e rta in ly  be a rea so n ­
ab le  in fe ren ce b ased  u pon  AS 10.25.620 
an d  upo n  th e  ex c lu sio n ary  lan g u ag e  of 
th is  se c tio n  w hich e lim in a te s  th e  non ­
profit co rporation  a s  an  a lte rn a tiv e . J u n e
7 .1 9 7 6 , Op. A tt'y  G en.

C o l la te r a l  r e f e re n c e s .  —  18 A m . J u r .  
2d, C orporations, § 32.

Sec. 10.20.007. Corporal’ is  organized under Alaska Native 
Claims Settlement Act. A village corporation organized under 43 
U.S.C. 1601 — 1628 (Alaska Native Claims Settlement Act) may be 
incorporated under and subject to this chapter except the name of the 
corporation may not contain the word "village” or otherwise imply 
that the corporation is r micipal corporation: however, the name of 
a village mav ' .he corporate name. (S 3 ch 193 SLA 1972)
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TITLE 26 

INTERNAL REVENUE CODE 

SUBTITLE A—INCOME TA X E S-Continued

CHAPTER 1—NORMAL TAXES AND SURTAXES—Continued 
SUBCHAPTER F—EXEMPT ORGANIZATIONS

Put
I. General rule.

II. Privite foundation*, 
m . Taxation of bu*ire*i income of certain ex­

empt organizations.

Part
IV. Farmen' cooperatives.
V. Shipowner*' protection and indemnity as­

sociation*.
VI. Political orjanizationr.

VII. Certain homeowners association*.

1976 AmendmeaL Pub.L. 94-455. Title XXI, 1969 Amendment. Pub.L. 91-172, Title I,
} 2101(d), Oct 4. 1976, 90StaL 1899, added part § 101(/)(58), Dec. 30, 1969, 83 Slat. 532, added
VD beading. part II heading, and redesignated former part* II,

1975 Amendment. Pub.L 93-625, { 10»), m  and rV as part* III, IV and V, respectively. 
Jan. 3. 1975, 88 Stat. 2119, added part VI head- 1
fog.

P art  I — G e n e r a l  R ule

Sec.
501. Exemption from tax on corporations,

certain trusts, etc.
502. Feeder organizations.
503. Requirements for exemption.
504. Status after organization ceases to

qualify for exemption under sec-

1984 Amendment. Pub.L 98-369, Title V, 
§ 513(b). July 18, 1984, 98 Stxt 865, added item
505. applicable to year* beginning after Dec. 31, 
1984.

1976 Amendment Pub.L 94-455. Title XHI, 
§ 1307(d)(3)(B), Oct. 4, 1976. 90 S u t 1728. 
added item 504.

Sec.
tion 501(c)(3) because o f  substan­
tia! lobbying.

505. A dditional requirements for orga­
nizations described in paragraph
(9), (17). or (20) o f section 501(c).

1969 Amendment Pub-L 91-172. Title I. 
§ 1010(61), Dec. 30. 1969, 83 Sul 532, .truck 
out item relating to section 504.

§ 501. E x e m p tio n  fro m  ta x  on  c o rp o ra t io n s , c e r ta in  t ru s ts ,  e tc .

(a )  E x e m p tio n  f ro m  ta x a tio n .—An o rg an iza tio n  described  in su bsection  (c) o r (d) 
o r  Bection 401(a) shall be exem pt fro m  ta x a tio n  u n d e r th is su b title  un less such  
exem ption is denied u n d er section  502 o r  503.

(b ) T ax  o n  u n re la te d  b u sin ess in c o m e  an d  c e r ta in  o th e r  ac tiv itie s .—An o rg a ­
nization ex em p t fro m  taxation  u nd er su bsection  (a) sh a ll be su b je c t to  ta x  to  th e  
e x te n t provided in p a r ts  II, III , and VI o f  th is  au b c h a p te r, b u t (no tw ithstand ing  p a rts  
II, III , and  V I o f  th is  subchapter) shall b e  considered  an  organ ization  exem pt from  
incom e tax es  fo r  th e  purpose o f any  law  w hich re fe r s  to  o rgan izations exem pt from  
incom e tax es.

(c) L is t o f  ex em p t o rg an iza tio n s ,—T h e fo llow ing o rgan izations a re  re fe rre d  to in 
subsection  (a):

(1) a n y 1 corporation  organized u n d e r  A ct o f  C o ng ress which is an  instru m en ­
tality  o f th e  U nited S ta te s  b u t only i f  such  co rpo ra tio n —

(A ) is exem pt from  Federal incom e ta x e s —
1



26 § 501 INCOME TAXES

(I) u n d e r such A ct as  am ended an d  supplem ented  before Ju ly  18> 
1984, o r

(li)  u n d er th is  title  w itho u t re g a rd  to an y  provision of Ibw which is 
n o t contained  in th is  title  and w hich ia n o t contained in a revenue Act, 
o r

(B ) is described in subsection  (/).
(2) C orporations organized fo r the exclusive p urpose o f holding title to 

p roperty , collecting  income therefrom , an d  tu rn in g  over th e  en tire  am ount 
thereo f, less expenses, to  an organization  w hich itse lf  is exem pt u n d e r this 
section.

(3) C orporations, and an y  com m unity c h e s t, fund , o r foundation, organized- 
and o pera ted  exclusively fo r  religious, ch aritab le , scientific, testin g  fo r  public 
sa fety , lite ra ry , o r educational purposes, o r  to  fo s te r  national o r in ternational 
am a teu r sp o rts  com petition (b u t only if no  p a r t  o f  its activities involve the 
provision o f a th le tic  facilities o r equipm ent), o r  fo r th e  prevention of cru e lty  to 
children o r  an im als, no p a r t  o f th e  n e t ea rn in g s  o f w hich inures to the b e n 'f i t  of 
any p riv a te  sh areh o ld er o r  individual, no s u b s ta n tia l  p a r t  o f the ac tiv ities of 
which is ca rry in g  on propaganda, o r  o th erw ise  a ttem p tin g , to influence leg isla­
tion (except a s  o therw ise provided in su b sec tio n  (h)), and which does not 
partic ipa te  in, o r  in tervene in (including the p u b lish in g  or d is trib u tin g  o f s ta te ­
m ents), an y  political cam paign on behalf o f  an y  cand idate  fo r public office.

(4) Civic leag u es  or o rgan izations not o rg an ized  fo r p ro fit b u t opera ted  
exclusively fo r  th e  prom otion o f social w e lfa re , o r local associations o f  em ploy­
ees, the m em bersh ip  of w hich is lim ited to th e  em ployees o f a  desig nated  person 
o r  persons in a  p articu la r municipality, a n d  the n e t  earn ings o f which a re  
devoted exclusively  to  charitab le , educational, o r  recrea tion al purposes.

(5) L abor, a g ricu ltu ra l, o r  h orticu ltu ral o rg an iza tio n s .
(6) B usiness leagues, cham bers o f  com m erce, rea l-e s ta te  boards, board s of 

trade, o r  p ro fession al football leag u es (w h eth e r o r  n o t adm inistering  a pension 
fund  fo r  foo tball p layers), n o t o rganized fo r  p ro fit and no p a r t  o f  th e  n e t 
ea rn in gs o f  w hich inu res to  th e  benefit o f a n y  p riv a te  shareh o ld er o r individual.

(7) C lubs o rgan ized  fo r  p leasu re , rec rea tion , an d  o th er nonpro fitable  p u r­
poses, su b s ta n tia lly  all o f th e  activ ities of w h ich  a re  fo r  such purposes and  no 
p a r t o f th e  n e t  em i.m gs o f  which inu res to th e  b en e fit of any p rivate  shareh o ld ­
er.

(8) F ra te rn a l beneficiary  societies, o rders, o r  associa tions—
(A ) o p e ra tin g  u nd er th e  lodge system  o r  fo r  th e  exclusive b en e fit o f the 

m em bers o f  a  fra te rn ity  itse lf  o p e ra tin g  u n d e r the lodge sy stem , and
(B ) p rov id ing  fo r  th e  p aym en t of life, sick , accident, o r  o th e r b en e fits  to 

th e  m em b ers o f such  society, order, o r  assoc ia tio n  o r th e ir  dependents.
(9) V o lu n ta ry  em ployees' beneficiary  assoc ia tio n s providing fo r  th e  paym en t 

o f life, sick, accident, o r o th e r  benefits  to th e  m em b ers o f such  association  or 
the ir depend en ts o r  d esignated  beneficiaries, i f  no p a r t  o f th e  n e t  ea rn in g s of 
such association  in u res  (o ther than  th rough  su c h  p aym ents) to  th e  b en e fit o f any 
p rivate  sh a re h o ld e r  o r individual.

(10) D om estic f ra te rn a l societies, orders, o r  assoc ia tio n s, opera tin g  u n d e r  the 
lodge sy stem —

(A ) th e  n e t  ea rn in gs o f  which a re  d ev o ted  exclusively  to  relig ious, chari­
table, sc ientific, lite rary , educational, an d  f ra te rn a l  purposes, and

(B ) w hich do not provide fo r th e  p a y m e n t o f life, sick, accident, o r  o th er 
b enefits . ■

(11) T each e rs’ re tirem en t fund  associations o f  a  p u re ly  local ch a rac te r , if—
(A ) no p a r t  o f  the ir n e t ea rn in gs inu res  (o th er th a n  th ro u g h  p ay m en t of 

re tirem en t b enefits) to  the b en e fit of an y  p riv a te  sh areh o ld er o r individual, 
and

(B ) th e  incom e consists solely of am o u n ts  received from  public taxation , 
am ou n ts received from  assessm en ts  on th e  teach in g  sa la ries of m em bers, 
and incom e in respec t o f  investm ents.

(121(A) B enevolent life insurance assoc ia tions o f  a  purely  local ch arac ter, 
m utual d itch  o r irrigation  com panies, m utual o r  cooperative telephone com pa­
nies, o r like o rgan izations; b u t only if 85 p e rc e n t o r m o re  of the incom e consists



§ 01.10.060 A l a s k a  S t a t u t e s  S u p p l e m e n t § 01.10.060

*

Sec. 01.10.060. Definitions. In the laws of the state, unless the 
context, otherwise requires,

(1) "action” includes any matter or proceeding in a court, civil or 
criminal;

(2) "daytime" means the period between sunrise and sunset;
(3) "month” means a calendar month unless otherwise expressed;
(4) "municipality” means a political subdivision incorporated under 

the laws of the state that is a home rule or general law city, a home 
rule or general law borough, or a unified municipality;

(5) "nighttime" means the period between sunset and sunrise;
(6) "oath” includes affirmation or declaration;
(7) "peace officer” means any officer of the state troopers, members 

of the police force of any incorporated city or borough, United States 
marshals and their deputies, and other officers whose duty it is to 
enforce and preserve the public peace;

(8) "person” includes a corporation, company, partnership, firm, as­
sociation, organization, business trust, or society, as well as a natural 
person;

(9) "personal property” includes money, goods, chattels, things in 
action, and evidences of debt;

(10) "property” includes real and personal property;
(11) "real property” is coextensive with land, tenements, and here­

ditaments;
(12) "signature” or "subscription” includes the mark of a person 

who cannot write, with the name of that person written near the mark 
by a witness who writes the witness’s own name near the name of the 
person who cannot write; but a signature or subscription by mark can 
be acknowledged or can serve as a signature or subscription to a sworn 
statement only when two witnesses so sign their own names to the 
sworn statement;

(13) "state” means the State of Alaska unless applied to the differ­
ent parts of the United States and in the latter case it includes the 
District of Columbia and the territories;

(14) "writing” includes printing. (§ 4 ch 62 SLA 1962; am § 2 ch 66 
SLA 1965; am § 10 ch 117 SLA 1968; am § 19 ch 74 SLA 1985)

R e v is o r ’s  n o te s .  —  R eo rganized  in  E ffec t o f  a m e n d m e n ts .  — T h e  1985
1985 to  a lp h a b e tize  th e  defined  te rm s . am en d m en t ad ded  p a ra g ra p h  (4).

N O T E S  T O  D E C IS IO N S

C ite d  in  Foltz-N elson  A rc h itec ts  v. Q u o te d  in  H u ll v. A la sk a  Fed. S av . & 
K oby lk , S up . C t. Op. No. 3273 (F ile  No. Loan A ss 'n . S up . C t. Op. No. 2605 (File
S-2050), P .2d (1988). No- S346 '.  658 p -2d 122 (1983).

A p p lie d  in  C la rk  v. S ta te , C t. A pp. Op.
N o. 716 (F ile  No. A -1840), 738 P .2d  765 
(1987).
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§ 09.65.070 C o d e  o k  C i v i l  P r o c e d u r e 3 09.65.070

C h a p ter 65. M iscella n eou s P rovisions.

S e c tio n
70. S u its  a g a in s t  incorp ora ted  u n its  of 

local g o v e rn m en t
00. C ivil lia b ility  for em ergency  uid 
91. C ivil l ia b ility  for respo nd ing  to  d i­

s a s te r
97. Civ>' lia b ility  for em erg ency  veteri- 

n a . ,  ca re

S e c tio n
115. Bad check civ il p en a ltie s  
120. D efin itio n  o f d eath
132. (R epealed!
150. D u ty  to d isab led  p ed e s tr ian s

C ro s s  r e f e r e n c e s .  — F o r lim ita tio n  on 
liab ility  o f c e r ta in  v o lu n te e r  g u a rd ia n s  ad 
litem , see A S 44.21 .450.

Sec. 09.65.070. Suits against incorporated units of local gov­
ernment. (a) Except as provided in this section, an action may be 
maintained against a municipality in its corporate character and 
within the scope of its authority.

(b) A municipality may not require a person to post bond as a condi­
tion to bringing a cause of action against it.

(c) No action may be maintained against an employee or member of 
a fire department operated and maintained by a municipality or vil­
lage if the claim is an action for tort or breach of a contractual duty 
and is based upon the act or omission of the employee or member of 
the fire department in the execution of a function for which the de­
partment is established.

(d) No action for damages may be brought against a municipality or 
any of its agents, officers or employees if the claim

(1) is based on a failure of the municipality, or its agents, officers, 
or employees, when the municipality is neither owner nor lessee of the 
property involved,

(A) to inspect property for a violation of any statute, regulation or 
ordinance, or a hazard to health or safety;

(B) to discover a violation of any statute, regulation, or ordinance, 
or a hazard to health or safety if an inspection of property is made; or

(C) to abate a violation of any statute, regulation or ordinance, or a 
hazard to health or safety discovered on property inspected;

(2) is based upon the exercise or performance or the failure to exer­
cise or perform a discretionary function or duty by a municipality or 
its agents, officers, or employees, whether or not the discretion in­
volved is abused;

(3) is based upon the grant, issuance, refusal, suspension, delay or 
denial of a license, permit, appeal, approval, exception, variance, or 
other entitlement, or a rezoning;

121



§ 09.63.0-10 A l a s k a  S t a t u t e s  S u p p l e m e n t § 09.63.0-10

lo th e  h ou rly  s a la ry  o f th e  h ig h es t paid 
a s s is ta n t a tto rn e y  g en e ra l tim es th e  n u m ­
b e r or h o u rs  w orked. A tla n tic  R ichfield 
t.’o. v. S ta le , Sup . C l. Op. No. 3096 (F ile 
No. S-10G-1), l \2 d  ( 198G).

W h e n  u  m o n e y  j u d g m e n t  is  r e c o v ­
e r e d ,  a  tr ia l  court m ay  aw ard  a t to rn e y ’s 
fees accord ing  to th e  sched u le  prov ided  in 
Civ. R. 8 2 (u )(ll i t  m ay  aw ard  a  fee 
"co m m en su ra te  h th e  am o u n t and

v a lu e  o f  legal se rv ices  re n d e re d "  u n d er 
su bsection  (a)(2) o f th a t  ru le . A tlan tic  
R ichfield  Co. v. S ta te , S up . C t. Op. No. 
3096 (F ile  No. S-10G4), R.2d (1980).

A t to r n e y ’s  a c tu a l  t r a v e l  e x p e n s e s  
m ay  be recovered  u n d e r  C iv  II. 79ib) if  
they  a re  n ecessa rily  in c u rre d . A tlan tic  
R ichfield  Co. v. S ta te , S up . C t. Op. No. 
3096 (F ile  No. S-1064), P .2d  (1986).

C h ap ter 63. Oath, A ck n ow led g m en t and O ther 
Proof.

S e c tio n  
40. V erifica tion

Sec. 09.63.040. Verification, (a) When a document is required by 
law to be verified, the person required to verify it shall certify under 
oath or affirmation that the person has read the document and be­
lieves its content to be true.

(b) The person who makes the verification shall sign it before a 
person authorized by law to take the person’s oath or affirmation.

(c) A verification made under this section may be in substantially 
the following form:

I ------------------------ say on oath or affirm that I have read the
foregoing (or attached) document and believe all statements made in 
the document are true.

Signature
Subscribed and sworn to or affirmed before me at
 o n ________________________

(date)

Signature of Officer

Title of Officer
(d) If the verification is sworn to or affirmed before a notary public 

of the state, the notary public shall
(1) endorse after the signature of the notary public the date of expi­

ration of the notary’s commission;
(2) print or emboss the notary’s seal on the document;
(3) comply with AS 44.50.060 — 44.50.080 or other applicable law. 

(§ 1 ch 37 SLA 1981; am § 17 ch 85 SLA 1988)
E ffe c t  o f  a m e n d m e n ts .  — T he 1988 "_________________________ sa y s  on o a th  or

am en d m en t, effective J u n e  2, 1988. in  th e  affirm s th a t  h e  lo r she) h a s  re a d  th e  l'ore-
v erifica tion  form  in su bsection  (c), in- going (or a tta c h e d )  d ocu m ent a n d  believes
so rted  th e  f irs t s ig n a tu re  line  an d  rew ro te  all s ta te m e n ts  m ade in  th e  docum ent a re
th e  f irs t sen ten ce , w hich read  tru e ."

1 2 0
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ho au tho rized  to  sp eak  fo r nil mid by the 
execution  of u p riv a te  ag reem en t deprive 
tlicin of vented righto  by a ttem p tin g  to 
m ake th e ir  In te re s ts  dependent upon the 
p erform ance of u legal duty, u n  by an 
ag reem en t th a t  th e  tine o f the alley m ight 
ho refiiaed to any  ndjoin ing p ro p erty  ow n­
e r  declining to pay th e  p rop ortion al sh a re  
of an y  tax , aHseaHinent, o r  upkeep  ex ­
pense. C roaso  v. J a r re l l  (1924) 224 P , 
702, 05 C.A. 551.

he sh a red  by eacii o w ner, pav ing  of d ir t  
road, w hich ran  along  n p r iv a te  casem ent, 
w as n o t "m ain ta in in g  i t  in re p a ir" . Id,

7. -  C ost of Im provem ents, m alnto- 
nanco and ro p a lr

U nder g ru n t o f easem ent providing th a t  
if g ra n te e  should “d esire  to  use suid ca se­
m en t,"  the co s t of " im proving  sam e" 
should he b orn e  equally by o w ners of 
dom inant mid se rv ien t tenem ent, "u se "  of 
the easem ent m ount developm ent o f ca se­
m en t by co ustru o tiu g  roadw ay th e reo n  and 
lienee g ran te e , by record ing  "d eclara tio n  
o f election  to  use cuscrnent," ag reed  to 
co ns tru ctio n  of roadw ay and to obligation  
to  pay  half of i ts  cost. M cM anus v. S e ­
quoyah Land A ssoc ia tes (1960) 49 C al. 
R . t r .  502, 240 O.A.2d :148, 20 A .L.R .3d 
1015.

8. A ctions and proccodlngs43
It. notion to  quiet t i tle  to  ca sem en t fo r  

road p urp oses o ver d efen d a n ts’ land from  
highw ay to  p la in tiffs ’ residence on ad jo in ­
ing land and to  enjoin  d e fen d a n ts  from  a s ­
se rtin g  any  cla im  th e re in , ju d g m en t, which 
provided th a t  d efen d a n ts  did n o t  have any  
e s ta te , rig h t, title , o r  in te re s t  in ca sem en t 
and w ere fo rev e r joined in an d  rc s tra iu cd  
from  a s se r tin g  any  claim  th e re in , b u t 
which a lso  p rov ided  th a t  d e fen d a n ts  
owned se rv ie n t e s ta te  in fee sim ple, did 
n o t unreaso nab ly  re s tra in  d efen d a n ts  fro m  
use of such e s ta te . I lc rz o g  v. G ro sso  
(1953) 259 I \2 d  429, 41 0 .2 d  219.

Part 2

M -
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' J j

.Some of o w ners of p riv a te  easem ent 
o ver and ulong a  d ir t  road did n o t have 
rig h t, w itho u t co nsen t o f all ab u ttin g  
p ro p e rty  ow ners, who w ere  eo-ow ners in 
th e  casem ent, to cu t trees , - in s ta ll . cu l­
v e rts , rcg rade, widen, und pave th e  road 
and en force con trib u tion  from  th e  d is sen t­
ing ow ners tow urd  co st o f such im prove­
m ents. H olland v. B ra u n  (1950) 294 P.2d 
51, 139 C.A.’i d  020.

9. Ju d g m en t
Ju d g m e n t holding th a t  d e fen d a n t hnd 

casem en t in roud w as n o t am biguous o r  
conditional bccuusc ju d g m en t -failed  to  
specify  w h e th e r  d e fen d a n t's  r ig h t to  use 
road w as conditioned on h is p aym en t o f 
h is Rliarc of m ain ten an ce  e x p e n s e .a n d , if 
so, w h u t th a t  Bliare w as an d  to  whom  i t  
should  be puid. T ao rm in o  v. D enny  
(1970) S3 C u l.I tp tr . 359, 463 P .2d  711, 1 
C.3d 079. _  _

* C4*X-
r-EKt-.x*: . --

.1

U n der provision o f th is  section  th a t, if 
casem ent in n a tu re  of p rivu tc  r ig h t of 
way is owned by m orn th a n  one person , 
"c o s t o f m aintain ing  i t  in rcp n ir"  should

10. Jud ic ia l revlow 
W here  p la in tiff  laid n o t applied  to  c o u r t  

fo r ap p o in tm en t of a r b i t r a to r  , in acco rd ­
ance w ith  th is  sec tion  to  a p p o rtio n  co s ts  
o f ca sem en t m ain ten an ce  and  did n o t com ­
ply w ith  o th e r  p rov isions o f  th e  rec tio n , 
lie could n o t com plain th a t  c o u r t  in b is  
ac tion  fo r  d e c la ra to ry  judgm ent, refu sed  to  
give him relief u nd er such sec tion . W h it­
son v. G oudcscune (1955) 290  I’ .2d 590, 
137 O.A.2d 445. ~  ‘

An o- 
whether p 
er for ent 
thereby ( 
purpose, « 
granted t 
care is ô  
any injur 
whom pel

This 
(a) for w 
gerous cc 
fered in 
was gran 
paid to ss 
received. 
who are t 
the prem

§ 846. Permission to enter for recreational purposes
An owner of any estate or-any other-interest in real property, 

whether possessory or nonpossessory, owes no duty of care to keep 
the premises safe for entry or use by others for any recreational pur­
pose or to give any warning of hazardous conditions, uses of, struc­
tures, or activities on such premises to persons entering for such pur­
pose, except as provided in this section.

A “recreational purpose,” as used in this section, includes such 
activities as fishing, hunting, camping, water sports, hiking, spelunk­
ing, sport parachuting, riding, including animal riding, snowmobiling, 
and all other types of vehicular riding, rock collecting, sightseeing, 
picknicking, nature study, nature contacting, recreational gardening, 
gleaning,ywinter sports, and viewing or enjoying historical, archaeo­
logical, scenic, natural, or scientific sites.

Not! 
ity for ir
(Added b 
p.' 1 5 3 0 , § 
i ; :  Stats. 
1979, C-l:

T h e  197f 
ing, huutii 
gam e” anr 
[now, the 

_ " f o r  en try  
und "such 
gam e, cam 
p urp ose" 1 
p a rag rap h  
th e  above 
gam e, can; 
[now, the I

T h e  197 
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second] pr

T h e  191: 
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T h e  19: 
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Part 2 OBLIGATIONS O F OW NERS § 846
A n owner of any estate or any other in terest in real property, 

whether possessory or nonpossessory, who gives permission to anoth­
er for entry or use for the above purpose upon the prem ises does not 
thereby (a) extend any assurance th at the prem ises are safe  for such 
purpose, or (b) constitute the person to whom permission has been 
granted the legal sta tu s of an invitee or licensee to whom a duty of 
care is owed,, or (c) assume responsibility for or incur liab ility  for 
any injury to person or property caused by any act of such person to
whom permission has been granted except as provided in th is section.

* * »"
T h is section does not lim it the liability  which otherw ise exists

(a) for willful or malicious failure to guard or warn against a dan­
gerous condition, use, structure or activ ity ; or (b) for in jury suf­
fered in any case where permission to enter for the above purpose 
was granted for a consideration other than the consideration, if any, 
paid to said landowner by the state , or where consideration has been- 
received from others for the same purpose; or (c) to any persons 
who are expressly invited rather than m erely perm itted to  come upon 
the prem ises by the landowner. _ . - -  _ i  „  - _

Nothing in th is section creates a duty of care or ground of liabil­
ity  for injury to person or property.

(Added by Stats.1963, c. 1759, p. 3511, § 1. Amended by Stats.1970, c. 507, 
p. 1530, § 1; Stats.1971, c. 1028, p. 1975, § 1; Stats.1972, c. 1200, p. 2322, § 
1; Stats.1976, c. 1303, p. 5859, § 1; Stats.1978, c. 86, p. 221, § 1; Stats. 
1979, c. 150, p. 347, § 1; Stats.1980, n. 408, § 1.) -  - '

. _  _  _ _  . ^ . Historical Note - —

T h e  1970 am endm ent substitute*! " fish - "A n o w ner of any e s ta te  in rea l p rniuir-
ing, h un tin g ”  fo r  “ tak ing  o f fish am i tv ow es no d u ty  of cu re to  keep - the
[Pime” and added “ rid ing” in the f i r s t  -  p rem ises  s a fe  fo r  en try  o r  u se  by "o thers 
[now , th e  second] p a ra g ra p h ; su b s titu ted  fo r  fishing, hunting, cam ping , w a te r
" fo r  e n try  o r  use fo r th e  above p u rp o ses"  sp o rts , Id lin g , spelunking, riding,-includ ing
and “such p urp o ses” fo r  “ to  take fish and anim al and nil typ es of v eh icu la r rid in g ,-
gnme, cam p, hike o r  s ig h tse e"  and "su ch  rock collecting , o r  sig h tsee ing  o r  to give
p u rp o se” in the second [now , the th ird !  any w arn ing  o f huznrdous conditions, u ses
p a ra g ra p h ; and su b s titu te d  “ to  e a te r  fo r  of, s tru c tu re s , o r  ac tiv ities on su ch  prem -- 
the above p u rp o se s" , fo r “ to  tak e  fish and  ises to  p e rs o n s -e n te r in g  f o r 's u c h  .p u r-  
gam e, cam p, Itike o r  s ig h tse e"  in the th ird  poses, except a s  provided in th is  sec tio n ." ;
[now, the fo u rth ]  p arn g ru p h . added th e  second p a ra g ra p h ; and added in

T h e  1971 am endm ent in se rted  the w ords ,1' e fo“ r t , ‘ “o r w h ere  consider-
"rock  co llecting" in th e  f ir s t  [now. th e  r. r c ,m l  fr0 ra  o t,,c rs  ,o r
second] p a rag rap h . tI,e Sl,mc lm r ' ,osc •

T h e  197.1 am endm ent included "an im al T lic . ™7n„ ." » ? « * » « «
and nil typ es of veh icu lar rid ing" in th e  l»‘™ 'h u tm g  in th e  second p a ra g ra p h .
f ir s t  (now , the second] p a ra g ra p h . T h e  19SO am endm ent in se rted  in the

T h e  1970 am endm ent added "spelunk- f ir s t  ",ml , !»*pd l*»f«8rapln. th e  w ords “ or
ing" to  the ac tiv ities  listed  in the f i r s t  or,l,' r ,I ,tc r" s '  "'.V1 wlH:,!,er
[now, th e  secon d | p a rag rap h . s ,,r -v ,,r  ' “ '" I 'o ^ e s s o ry .

T h e  197S am endm ent rew ro te  the f ir s t  
•m rngrnph which liad ren d :

Forms
See W e s t's  C alifo rnia  Code F o rm s. Civil.
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P rac tice  and  p rocedu re  14 
P u rp o se  of law  3
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13

obligation  to locate and w arn  sw im m ers of 
sunken  logs, rocks, and o b stru c tio n s  ill the 
w a te r  wus n o t repealed  by tin s  section  
tliu t u p ro p erty  o w ner owes no d u ty  of 
e n re  to  keep its  p rem ises sa fe  fo r  in ju ry  
o r  use by o th e rs  fo r  nny rccren tlonn l p u r ­
pose. Ilouuldson v. U . S., (C .A .1981) 653 
h \2 d  414.

S io h tseo rs  6 
Supervision  11 
T ro sp asso rs  7 
V alidity  I '

I. V alidity
T h is  sec tion  lim iting  liab ility  of lund- 

o w uers open ing  th e ir  p ro p e r ty "  to  public 
fo r  rec rea tio n  does n o t v io late  equal p ro ­
tection . S im pson  v. U. S. (O .A .Ii)S l) 652 
E.2d 831. -  ■

W h atev e r public policy analysis su prem e 
c o u r t  may imvc m ade in ju s tify in g  its  

-re jec tio n  of th e  t r a d i t io n a l  eom m on-law -  
d is tinctions th a t had th e re to fo re  d e te r ­
m ined iT landow ner’s  liab ility  fo r in ju ries  
to  perso ns upon b is  laud u nder J  1714 
m aking"every  p erso n - responsible fo r  in ju ­
ry  occasioned to  n n o tb e r by b is want, of 
o rd in nry  earn  o r  skill in the m anagem ent 
o f his p ro p e rty  o r  person , su prem e co u rt 
bud no p o w e r-to  nnd did not a t te m p t t o -  
invulidate th is  section . E nglish  v. M arin 
M unicipal W ate r I lis t. (1077) 136 Ca). 
U p tr .  221, 66 O.A.3d 725.

W hen 
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P rov ision  o f th is  sec tio n  exem pting  
p ro p e rty  o w n e r from  to r t  liab ility  to 
m oto rcyc lists  who a rc  tre s p a s s e rs  o r  non- 
paying licensees did n o t v io la te  equal p ro ­
tection. I’n rish  v. Lloyd (1078) 147 Cul. 
R p tr .  431, 82 C.A.3d 785. - _ ~ "

T liis sec tion  did n o t deny equal p ro te c ­
tion o f law  on th eo ry  th a t  it  w as undurin- 
clusivc in th a t  i t  irra tio n a lly  om itted  from  
class o f p e rso n s  d eprived  o f b enefit o f o r ­
d inary  en re on p a r t  of lan do w n er p erso n s 
engaged in c e r ta in  nonspccificd  re c re a tio n ­
al ac tiv ities , o r  because i t  w as overinclu- 
sivc in th n t i t  g ra n te d  exem ption  n o t only 
to o w ners o f  lan ds su ited  fo r  rec rea tion , 
h u t ulso thoBO w hose p rem ises  w ere gen ­
e ra lly  u nsu itcd  fo r  re c rea tio n . L o s lr itto  
v. S o u th e rn  P ac ific  T ru n sp . Co. (1077) 
140 C a l.R p tr . 005, 73 C .A.3d 737.

T h is  section co n s titu te s  nn exception  to 
8 1714 muking everyone responsib le fo r 
in ju ry  occasioned to  an o th e r  by h is  w a n t 
o f o rd in ary  ca re  o r  skill in m anagem ent of 
b is p ro p e rty  o r p erso n  and, hence, is  not 
in conflict w ith decision of su prem e co u rt 
re jec tin g  trad itio na l com m on-luw distinc- ‘ 
tio n s  d eterm inative o f a landow ner’s  liab il­
ity  under la t te r  s ta tu te . Id.

T h is  section is n o t in conflict w ith  m od­
e rn  to rt law because it requires a d e te r ­
m ination  of c ircu m stances of an in ju red  
p e rso n ’s  en try  and p urp ose  tiie rco f. Id.

2. C o nstru c tion  and applica tion
H ealth  & S.C . § 24050 e t  seq . placing 

upon o p e ra to rs  o f r e s o r t  ou  a  r iv e r  the

3. P urposo  of law
T h is  section , which severely  re s tr ic ts  

liab ility  of landow ners who p erm it g en e ra l 
public to use th e ir  laud fo r rec rea tio n , 
w as intended to encourage landow ners to 
a llow  m em bers of genera l public to  use 
th e ir  land fo r rec rea tio n a l purposes, in ­
cluding vehicular riding, w ithout incurrin g  
liab ility  fo r p erm itting  th a t use. T h o m p ­
so n  v. U. S. (C.A.1070) 502 F .2d 1101.

:4.:.exi
In  & 
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way be 
w a te r 
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Part 2 O BLIGATIO NS

W t

_s- ,

W liore in ju ry  o ccu rred  on p u r t  o f lorm i- 
uni occupied by d efendant purx uu nt to 
tidclnnd u h c  und occuponcy p e rm it g run ted  
by port, d is tr ic t, fu c t th a t  u nderly ing  p u r ­
pose of in ju red  p n r ty 's  t r ip  w o h  to  go 
fisldug  could n o t ubsolvo occu pu nt of lia ­
bility  fo r in ju r ie s  if  e n try  by in ju red  p arty  
on o ccu pn nt’s  p rem ises w as n o t w ithin  
p u rp oses o f th is  section  abso lving  occu­
p a n t from  d u ty  to  p e rso n s who e n te r  fo r 
rec rea tio n a l p u rp o ses . S m ith  v. S crap  
D isposul C orp . (1070) 158 C u l.R p tr . 134, 
00  C.A.3d 525.

P urp o se  of im m unising  u landow ner 
from  liability  fo r  in ju r ie s  received by t r e s ­
p a sse rs  and  licen sees w hile engaged hi 
c e rta in  specified  ac tiv itie s  w as to  en co ur­
age lan do w n ers to  keep  th e ir  p ro p e rty  
open to  public fo r  rcc rcu tio n u l ac tiv ities 
by lim iting  th e ir  liab ility  fo r  in ju rie s  su s­
tained, in courso  o f thoso  ac tiv itie s ; legls- 
l a tu r c 'd id  n o t in tend  to_-im m unizc luud- 
o w ners fro m  liab ility  f o r  a ll perm issive 
and nonperraissivo  u se  o f th e ir  p ro p e rtie s , 
b u t ouly tho se  u ses  w hich could ju s tifiab ly  
bo ch arac te rized  a s  ' ‘re c re a tio n a l"  iu n a ­
tu re . G crk in  v. S a n tu  C lu ra  Vulloy W u- 

- t e r  D is t. (1070) 157 C a L R p tr . 012, D&-C.
A.3d 1022. '  _  *r

T h is  section  is ind icative of iP leg islu tivc 
policy to  reduce g row ing  tendency  of land- 
ow ncrs to w ith d raw  land fro m  recrcn tio n - 
nl access by rcm oving_-risk o f g ra tu ito u s  
to r t  liability  th a t  a  lan do w n er m ig h t run -  
unless lie cun su ccessfu lly  b a r  an y . en try  
to h is " p ro p e r ty  fo r  - en u m era ted  re c re a ­
tional u ses. ICnglish' v. M arin  M unicipal 
W a te r  Dist.- (1077) 130 C a i:R p tr . 224, 06 
j.A .3d  725, IT ’ ' f - : _

4. E x p ress  inv ita tion  ;.
In  ac tion  b ro u g h t p u rsu n n t to  F e d e ra l*  

T o r t  C laim s A ct (28  U .S C .A . § 2761 et 
seq.) fo r in ju rie s  su sta in ed - I n n a t i o n a l  - 
fo res t-  rec reu tio n  a re n jw h e n  g round  gave 
way beneath  p la in tiff , tossing-liim  in to  ho t 
w a te r  p oo l, fa c t issu e  -  ex isted  a s  to  
w h e th e r sign b earin g  in v ita tio n _ to  public 
to_ e n te r  rec ren tio h a l "urea -coiipled w ith  *- 
p rov ision  o f public fac ilities  could co n s ti­
tu te  an  "e x p re ss  in v ita tio n " ' a s  co n tem ­
plated  by exception  co nta ined  in th is  sec­
tion lim iting  liab ility  o f lan do w n ers who 
open th e ir  p ro p e rty  to  public fo r  re c re a ­
tion, precluding  su m m ary  jud g m en t. 
Sim pson v. U . S. (C .A .19S1) 052 F i d  
S31.

P rom oti »nnl l i te ra tu re  published by fo r­
e s t  service did n o t c o n s titu te  " e x p re ss  in ­
v ita tio n ” to  genera l public to  hike in a d ­
vertised  n a tion al p n rk , w ith in  p urv iew  of 
provision of th is  sec tio n  excep ting  e x p re ss  
inv itees from  g ene ra l im m unity  en joyed by 
real p ro p erly  o w n ers w ho allow  p erso n s 
to use th e ir  p ro p e rty  fo r  rec rea tio n a l p u r ­
poses. P h illips v. U . S. (C .A .1970) 590 
F .2d 207.

5. Consideration

W here b ureau  o f land rminngunicnt 
ch arg ed  associa tion  which spon so red  m o­
torcyc le  race on fed era l lund $10 ap p lica ­
tion  serv ice fee, w h ere  bureau , as  one of 
conditions o f p erm it, required  associa tion  
to  puy minimum rontu l elm rgc of $10, and 
v.-horn association  ch arged  p a r tic ip a n t an 
e n try  fee of $6. perm ission  to  e n te r  gov­
e rn m e n t lund w as "g ra n te d  fo r  n co n s id e r­
a tio n "  fo r  p u rp oses o f p rovision of tliiH 
section  providing ti iu t  lim ita tion  of liab ili­
ty fo r  landow ners w ho p e rm it g eneral 
public to  uso th e ir  lund fo r  rec rea tio n  
docs n o t apply  when perm ission  is " g ra n t­
ed fo r  u co nsidera tio n ."  .T h o m p so n  v .-L '.
5 . (C .A .1979) 592 F .2d  .1104.

F o r  p u rp oses o f th is  section  which d e ­
c la re s  th a t  landow ner h as no d u ty  to keep 
his p rem ises sa fe  fo r  num ed reercu tionu l 
e n try  o r  use o r  to  w arn  a g a in s t h aza rd s 
the reo n- even w h ere  p erm ission  was" given 
unless in ju red  u se r  hud d irectly  puid "eon-* 
s id e ra tio n ” to  tho  o w ner fo r th e  e n try , 
" co n s id era tio n "  m eans som e typ e  o f en- 
tru u cc  fee o r  ch arg e  fo r  p erm ittin g  p e r ­
son to  use specin lly -eonstrueicd  fa c ilitie s ;, 
bicyclist* w hose p a re n ts  paid  tax es  to  su p ­
port. m unicipal fac ilities in city  p ark  had 
n o t paid "co n s id era tio n " fo r  use of the 
p a rk  a t  tim e when lie w as in ju red  when 
lie so u g h t- to  n eg o tia te  wooden jum ping  
ru m p ,.w h ich  had been pluccd in .t l ic  p a rk  
by o th e r  ch ild ren ; los t co ntro l, and landed 
on liis licnd. M oore v. C ity  o L T o rra n c o  

- (A pp.1980) 100 C u l.R p tr. 192. _  *

6 . S ig h t s e e r s
P la in tif f  w as " s ig h tse e r”  w h ere  b o I c  

-p u rp o se  o f-p ln iu tiff  and  frien ds in .d riv in g  
. up  to  c liff w as to look a t  view, and  th u s  

s tu te , u n d er th is  Ruction, owed no duty  to 
w arn  o f. o r  mako- sa fe- dang ero us condi­
tion s oil its  p ro p erty , and th e  s ta te  w as 
n o t liuble fo r in ju rie s  su sta in ed  by p la in - -  
t i f f  w hen pushed o ff tho c liff d u rin g  figh t 
w ith  o th e rs  a t  tho  top  o f"Ih c  c liffi-  B iuk- 
ley v. S ta le  (19SO) 107 C u l.R p tr . 1, 108 
C.A.3U 9 7 1 ._______________   -

7. T re sp a ss e rs  _ _
U iu do w n ers could n o t be held liable fo r

in ju rie s  su sta in ed  by m otorcyclist w hile 
riding uphill on a p a th  o r  tra il ac ro ss  
p ro p e r tie s  w here m oto rcyc list adm itted  
th a t  he had en te red  p ro p e r tie s  fo r re c re u ­
tion , th a t  n e ith e r landow ner had ex pressly  
invited  him to  en te r , th a t  ho had puid no 
money o r  o th e r  considera tio n  fo r h is use 
of p ro p e rtie s , uud th a t  fa ilu re  o f landow n­
e rs  to  tak e  p recau tio n a ry  o r  w arn ing  
m easu res  w as n e ith e r w ilful n o r nuilicious. 
Kiiglish v. M nrin M unicipal W a te r  D ist. 
(1977) 130 C u l.R p tr. 22-1, GO C.A.3d 725.

0. Hlk lnfl
W alking  does n o t fall w ith in  scope of 

"h ik ing " us th a t  te rm  is used in th is  see-
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tion . ( je rk in  v. S a n ta  C lu ru  V alley  W utor 
D ie t. (1070) 1G7 C u l.R p tr. 012. 05 C.A..'ltl 1022.
9. O w nership  of e s ta te

B fcycliat w ho wna using eity  |>ark p ro p ­
e r ty  fo r  rcc ren tio n a l pnrpoHca u t a time 
w hen i t  w u h  cloned to  the public w ith  no 
su pe rv iso ry  p erso n n e l p re se n t, w ho w as 
n o t an  inv itee  n o r  did he pay  co n s id era ­
tion  fo r  u sing  th e  fac ilities, und w ho mudo 
no ollegution ngn inst city  o f w illfu lness o r 
m alicious fa ilu re  to  g uard  o r  w arn , could 
n o t recover fro m  city  fo r  in ju rie s  he s u s ­
ta ined  w hen he so u g h t to  n eg o tiu tc  wood­
en  jum ping* ram p, which had  been plueeil 
th e re  by som e o th e r  ch ildren , lo s t contro l, 
nnd landed on h is  head. M oore v. C ity  of 
T o rra n c e  (A pp.1980) 100 C u l.R p tr . 102.

F o r  p u rp o ses  o f th is  section  p ro tec tin g  
ow ners o f e s ta te s  in real p ro p e r ty  from  
liability  fo r  in ju r ie s  to  re c rea tio n a l u se rs  
o f  th e ir  land, ag reem en t prov iding  for 
tem p o ra ry  s to ck p iling  of d e fe n d a n t's  d ir t  
on p ro p e rty  of a n o th e r  w as a  "licen se ,” 
n o t a " le a se ,"  w h ere  ag reem en t did not 
provide fo r  re n t, specify  s to ck p iling  a re a , 
give d efen d a n t exclusive possessio n  of 
p ro p e rty , o r  ind ica te  in ten tio n  to  estub lish  
rclu tionsiiip  o f lundlord and  te n a n t, hut 
provided tlin t lan do w n er would fu rn ish  
tem p o ra ry  s to ck p ile  a re a  only j n  even t d e ­
fen d an t w as u nab le  to  d ispo se  o f d ir t  and 
ex p ressly  .declared  defen dan t in tend ed  to 
rem ove d ir t  a t  cu rlies t possib le date . 
O 'S hea  w C lu u d e  C. Wood Co. (10701 150 
C n l.R p tr. 125, 07 O.A.Hd 003.

W here, a s  u m u tte r  of luw, d efen d an t's  
in te re s t  in  b ridge from  w hich p la in tiff 
dove and w as in ju red  wns n on possesso ry , 
su ch  in te re s t  did not am o u n t to  an  e s ta te  
in  real p ro p e r ty  and, th e re fo re , defendant 
w ns n o t en titled  to  n on su it d ism issin g  p e r ­
sonal in ju ry  ac tio n  based on th is  section 
which effectively  relieves mi "o w n e r of 
nny e s ta te  in  rcu l p ro p e r ty ”  o f liability  
fo r  in ju rie s  resu ltin g  from  recrea tio n a l 
ac tiv ities includ ing  w a te r  sp o r ts .  D a rr  v. 
L one S ta r  In d u s tr ie s , Inc. (1070) 157 
C n l.R p tr. 00, 04 C.A .3d 895.

10. G ovornm ontal en titles
T h is  sec tion  did not, in ligh t o f p rov i­

sions of th e  T o r t  C laim s A c t (G ov.C. § 
830  et seq. I applicable  to  g o v ern m en t en ­
titie s , co n fe r  im m unity  on m unicipality  
from  liability  fo r  in ju rie s  su sta in ed  by 
m oto rcyc list w hen he s tru c k  n cable 
s tre tc h e d  n ero ss  n city-ow ned paved road. 
X clsen v. C ity  o f G rid lcy  (10S0) 100 Cnl. 
I tp t r .  7 5 7 ,1 1 3  C.A.3d 87.

11. Superv ision
W here b u reau  of land m anagem ent 

g ran te d  a sso c ia tio n  perm issio n  to  hold Ku- 
ropen .i-sty le  sc ram b les  m otorcycle  race on 
fed era l laud, w here b u reau  did not super-
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vise race and It w as c le a r  from provisions 
of p e rm it th a t asso c ia tio n  lintl full re sp o n ­
sib ility  fo r  public sa fe ty  and su perv ision  
o f race, und w h ere  n e ith e r  p a r tic ip a n ts  
n o r sp e c ta to rs  relied upon b ureau  em ­
ployees to  su perv ise  race nor w ore any 
b ureau  em ployees even p resen t, b u reau  
had n o t assum ed d u ty  to  su perv ise  sa fe ty  
o f race, d esp ite  in te rn a l in s tru c tio n  m em o­
randum  requiring  o n -s ite  inspections and 
req u irin g  p e rm ittees  to  ohtnin  liab ility  in- 
surnnne. T hom pson  v. 1J. S. (C .A .1979)
592 F .2d  1104.

12. D uty  of p ro p o rty  ow ners, In oon sra l
D e clara tion  of v ice-p residen t o f c o rp o ­

ra te  o w ner of p ile o f d ir t ,  which had bcen- 
p laccd upon land o f a n o th e r , th a t c o rp o ra ­
tion  did n o t know th a t  m otorcyclist wns 
using n ro p e rty  nnd did no t w illfully o r 
m aliciously fail to  g u ard  o r  w arn  m o to rcy ­
c lis t o f d ang er waa su ffic ien t to  nega te  
willful o r  m alicious conduct such as  would 
im pose liability  upon co rp o ra tio n  fo r  in ju ­
r ies  su stained  by p la in tiff  m otorcyclist 
when he drove o ff "blind sh eer end” of 
d ir t pile, thus c o rp o ra tio n  would n o t be 
liable if it w cro found th a t it  w as o w ner 
of estate. In real p ro p e rty  w ithin th is  se c ­
tion  to effect tlm t such ow ucr ow es no 
d u ty  to  perso ns -en tering  o r  using p ro p e r-  — * -
ty  fo r specified ac tiv ities, Including use —- 

—m ade by p la in tiff of d ir t  pile. O 'S h ea  v r  
C laude C. Wood Co. (1970) 159 C u l.R p tr .
1 2 5 ,97'C .A .3d 903. ~  _  - -~ -

W hcre in ju ry  giving rise  to  .su it oc- _
c u rrcd  on p ro p e rty  o f occupant p u rsu a n t __
to tidclnnd use and occupancy p e rm it of 
p o rt d is tr ic t, th is  section  nbro ga tin g  uny _. _  .
d u ty  o f ow ner o f e s ta te  in real p ro p e r ty  
to  keep p rem ises sa fe  fo r  en try  o r  u se  by 
p erso n s who e n te r  fo r  rec rea tion al p u r--  —
poses would apply  if e n try  w as fo r  the 
p ro tec ted  rccren tiona l purpose. S m ith  v. -
S c ra p  D isposal C orp . (1979) 158 Cnl.
R p tr .  1 34 ,90  O.A.3d 525. _  _  ~ 1 -

D cfcndnnt ra ilroad , in perso na l in ju ry  
ac tio n  b ro u g h t by 10-ycnr-old p la in tiff  Y *7 -
w ho broke his neck and was ren dered
quadrip legic a f te r  diving in to  r iv e r  o ff —
ra ilro a d 's  tre s tle , could not lie held liable 
fo r  fa ilu re  to use o rd in ary  ca re  in keep ing  
o f p rem ises o r  in m a tte r  o f w arn ing .
I .o s tr i t to  v. S o u th e rn  P acific T rn n sp . Co.
(1977) 140 C n l.R p tr. 905, 73 C.A.3d 737.

13. Hidden porll o r  h azardous conditions
W here any negligence claim  resu lted

from  fau lty  design of m otorcycle ra c e ­
co urse o r  lack o f co n tro l o f sp e c ta to rs  
a f te r  lessee, sp o n so r o f  m otorcycle race, 
took possession of federal land, th e re  w as 
no basis fo r finding negligence on th e  p a r t  
o f any federal em ployee because of fa ilu re  
to  w arn  of hidden peril o r  to note h a z a rd ­
o us condition o f th e  land. T hom pson  v.
U. 8 . (C .A .1979) 592 F.'Jd 1104.

■-j -
.4 '£ - •

Bart 2
14. P raetlco

M aterial iui 
to  w hether i 
she fell froa 
in dnngerouf 
walking h er 
to  use u tc 
and to prone 
within mcani 
In th is  sectli 
m e a t in fnv< 
Santu  C laru  
157 C al.Itpti

W here, 1 
b rought agii

- § 846.E

:  (a ) I
_is a  r ig h t 

and  i t  she 
zS- p ro p erty  

ing surve 
con tro l st
. -  (b) ' 

-> m e n ts  wit
' ( c ) J  

- -  freew ay  i 
access co: 

Y - 1 - -  w h en  req 
.- - land  su n

shall b e <
. cooperati 

‘ Added b;

. ..Surveyor, 
m cnt. (191

lloundnri



Library References

B o undaries C=>‘2(i. C .J .S . B o un daries §8 80. 88.

14. P rac tlco  and procodure
M ateria l Ikhuc of genuine fac t ex isted  as 

to  w h e th e r p a r ty  who w as injured when 
she fell from  bridge wldeh wus allegedly 
in dang ero us condition a t  time sh e - was 
walking her hicycle o ver bridge in o rd er 
to use a telephone a t  a nearby  m a rk e t 
and to  p rocu re  a candy b a r  wus "b ik ing " 
within m eaning of th a t te rm  as em ployed 
in lids section  precluding sum m ary  ju d g ­
m ent in favor o f landow ners, ( ie rk in  v. 
S an ta  C la ra  V alley W a te r  D ist. (10711) 
157 C n l.R p tr. 012, 85 O.A.Sd 1022.

W here , in p ersonal - in ju ry  _ action 
brough t ag ain st ru ilroad  by 10-year-old

p la in tiff wlio b roke IdH neck 'i f le r  diving 
Into riv e r  o ff  ra ilro ad ’s  tre s tle , tr ia l co u rt 
g ran ted  ra ilro a d 's  niotionR fo r  new tr ia l 
on issu e o f willful m isconduct, and fo r 
jud g m en t n o tw ith s tan d in g  v erd ic t on neg li­
gence co u n t on finding ex isten ce  o f co n ­
tr ib u to ry  negligence a s  m a tte r  of law, b u t 
w here c o u r t  o f appeal d e term in ed  th a t  
p la in tiff  could not recov er on negligence 
coun t bceuuso o f ex em ption  provided in 
th is section , p ro p e r d ispo sitio n  would lie 
to o rd e r  d ism issal o f negligence cnuse of 

■ action  leaving willful m isconduct ca u se  to  
p roceed to  one final jud g m en t. L o s tr l t to  
v. S o u th e rn  Pacific T ru n sp . d o . (1077) 
HO C u l.R p tr . 805, 73 C.A.3d 737.

§ 846.5. - Surveyors; right of entry and use of boundary evidence; 
freeways .. .

(a) Right, of entry to investigate and utilize boundary evidence 
is a right of surveyors legally authorized to practice land surveying 
and it shall be the responsibility of the owner or tenant who controls 
property to provide reasonable access without undue delay for mak­
ing surveys with respect to property affected by the monuments or 
control stations-of record needed, r • —  - _ —  ' —  —

(b) The requirements of subdivision (a) do not_apply to monu­
ments within access-controlled portions of freeways.__

(c) When required for-a property. survey, monuments within a
freeway right-of-way shall be referenced to usable
access control line by the agency having-jurisdiction over the-freeway =_—  
when requested in writing by the registered civil engineer or licensed - 
land surveyor who is ter perform the property survey. The work
shall be done within a reasonable time period by the agency in direct
cooperation with the .engineer or surveyor, and at no charge to him. 

(Added by Stats.1973, c: 435,"p. 903, § 1.)

. • _ _ L a w  Review Commentaries

S u rv ey o rs’ r ig h t to  e n te r  land; com- —
m eat. (1074) 5  Pacific  L .J . 405.   V  _

P a rt 2 OBLIGATIONS OF OW NERS § 846.5
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Any o w ner o f  th e  easem en t, o r  an y  o w ner o f  land to which th e  ea sem en t is a ttach ed , m ay apply to 
anv c o u rt w h ere  th e  righ t-of-w ay is located a nd th a t  has jurisd ic tion  o ver the am o u n t in controversy  
Jot the  ap p o in tm en t o f an  im p artia l a rb itra to r  to  apportion  th e  cost. T he application  m ay be m ade 
before, d u rin g , o r  a f te r  p erfo rm an ce  o f th e  m ain tenance w ork . I f  th e  a rb itra tio n  aw ard  is no t 
acccpte3T)y all o f  tho  ow ners, th e  co u rt m ay e n te r  a ju d g m en t d e te rm in in g  th e  p rop ortion ate  liability 
o f each ow ner. T he ju d g m e n t m ay be en forced  a s  a  money ju d g m e n t by any p a r ty  a g a in s t  any o th e r 
party  to  th e  ac tio n .

(dj T he p rov isions o f  th is  section  do n o t apply  to  righ ts-of-w ay  held o r used  by railroad  common 
carrie rs su b je c t to  th e  ju risd ic tion  o f the Public U tilities Com m ission * * *.

IS
<]
,e

:o
i-
i-
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[ (Am ended by S tats.1085 , c. 985, § 1.)

Historical Note 
19S5 Amendment. Rewrote the section, wliich formerly 

read:
“The owner o f ony easement in the nature of a private 

right of way, or o f any land to which any such easement is 
attached, shall maintain it in repair.

" If  the easement is owned by more than one person, o r is 
attached to parcels of land under different ownership, the 
cost of maintaining it in repair shall be shared by each 
owner o f the easement or the owners of the parcels o f land, 
as the case may b", pursuant to the terms of any agreement 
entered into by the parties for that purpose. In the absence 
of an agreement, the cost shall be shared proportionately to 
the use made of the easement by each owner.
’ ‘i n  the absence of an agreement, any owner o f the 

- easement, or ar.y owner of land to which the easement is 
attached, may apply to the superior court where the right of 
way is located for the appointment o f an impartial arbitrator 
to apportion such cost. If the arbitration award is nth 
accepted by all o f  the owners, the court may determine the 
proportionate liahility o f the owners, and its order shall have 
the effect o f a Judgment. _

“If any one o f the owners of the easement or parcels of 
~ land fails, after demand in writing, to pay his proportion of 

the eapense, an action may be brought against him in a 
court o f competent jurisdiction by the other owners, either 
jointly or severally, for contribution.

“The provisions of this section shall not apply to rights of 
way held o r used by railroad common carriers subject to the 
jurisdiction of the Railroad Commission of the State of 
California."

Notes of Decisions
5.  Jo in t rights and duties, maintenance and repair

Among factors for arbitrator to consider when apportion­
ing cost of maintenance of private right-of-way among 
coowners, arbitrator may : ..  property owner to contribute 
only to maintenance o f (hot segment of right-of-way lying 
between his driveway and public road and distinction must 
be made between parcel having occupied residence and one 
which is unimproved. Healy v. Onstotl (App. 6 Dist. 1987) 
237 Cal.Rptr. 540. 192 C.A.3d 612.

7.  Cost o f Improvements, maintenance and repair
Since respondent owners, who had acquired 20-foot wide 

prescriptive easement over paved roadway, had not obtained 
exclusive easement, and since method f o r  apportioning costs 
if no agreement is reached amor.g owners o f casement is 
provided by this section, remand was -unnecessary for con­
sideration o f contention that respondent should be required 
to pay reasonable compensation for acquisition of right to 
use property. Applegate v. Ota (19S3) 194 Cal.Rptr. 331, 
146 C.A.3d 702. _

I r

§ 8-16. P e rm is s io n  to  e n te r  fo r  re c re a tio n a l p u rp o ses
A n o w n er o f  an y  e s ta te  o r  an y  o th e r  in te re s t  in rea l p rop erty , w h e th e r p o ssesso ry  o r  nonpossesso- 

ry, ow es no d u ty  o f  ca re  to  keep th e  p rem ises sa fe  fo r e n try  o r  u se  by o th e rs  fo r  an y  recreational 
p urpose o r  to  g ive an y  w a rn in g  o f  h azard o us conditions, u se s  of, s tru c tu re s , o r ac tiv ities on such 
p rem ises to  p e rso n s e n te rin g  fo r  such  purp ose , ex cep t as  p rovided  in th is  section.

A "re c re a tio n a l p u rp o se .” a s  u sed  in th is  .section , includes su ch  ac tiv ities a s  fishing, hunting , 
cam ping, w a te r  sp o rts , hik ing, spelunk ing , “s p o r t  p a rach u tin g ,"  riding, including anim al riding, 
snow m obiling, and  all o th e r  typ es o f veh icu lar rid ing, rock collecting , sig h tsee ing , picnicking, n a tu re  
stu dy , n a tu re  con tac ting , rec rea tio n a l g arden in g , g lean ing , h a n g  g lid ing, w in te r sp o rts , and  viewing 
o r en joy ing  h isto rical, archaeologica l, scenic, n a tu ra l, o r scientific sites.

An o w ner o f  an y  e s ta te  o r  any  o th e r  in te re s t  in real p rop erty , w h e th e r possesso ry  o r nonpossesso- 
ry , w ho g iv es perm ission  to  an o th e r  fo r  en try  o r  u se  fo r  th e  above p urpose upon th e  prem ises does 
not th e reb y  (a) ex ten d  an y  assu ra n c e  th a t  th e  p rem ises are  s a fe  fo r  such  purpose, o r (b) constitu te  
the p erso n  to  w hom  perm ission  h as  been g ra n te d  the legal s ta tu s  o f an  invitee o r licensee to whom a
d uty  o f  c a re  is owed, o r (c) a ssu m e responsib ility  fo r o r incur liability  fo r  any  in ju ry  to  person or
p rop erty  cau sed  by an y  a c t o f  such  person  to  w hom  perm ission h a s  been g ran te d  ex cept as  provided 
in th is section .

T his section  does not lim it th e  liability which o th erw ise  ex ists  (a) fo r willful o r m alicious failu re to 
g uard  o r  w arn  a g a in s t  a  d an g e ro u s condition, u se, s tru c tu re  o r  activ ity ; o r (b) fo r  in jury  su ffe red  in 
any case  w h ore  perm ission  to  e n te r  fo r the above p urp ose  w as g ra n te d  fo r a  considera tion  o th e r than 
the considera tio n , if any , paid to  said  landow ner by the s ta te , o r w here consideration  has been 
received from  o th e rs  fo r th e  sam e purpose; o r  (c) to  any  p e rso n s who a re  ex pressly  invited ra th e r  
than  m erely  p erm itted  to  com e upon th e  p rem ises by the landow ner.
Asterisks * * * Ind ica te  do lo t lons by am endm en t
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§ 8 4 6 CIVIL CO D E

Nothing in this section creates a duty of care or ground of liability for injury to person or property. 
(Amended by Stats.1988, c. 129, § 1.)

Historical Note
1988 Legislation

Notes of Decisions
Easements 9.2 
Electrical transmission lines 
M otorcyclists 8.4 
Premises 4.5 
Recreational use 4.2 
R irers and streams 9.5 
Sunbathcrs 8.5 
Willful misconduct 12.5

8.7

! ,. Validity —  ~
Simpson v. U.S. (C.A.I981) 652 F.2d 831 [main volume) 

on remand 564 F.Supp. 945.

2.— Construction nnd application — _  —
Utility, which owned land under artificial lake on which 

plaintiff was sailing when boat mast came into contact with 
power lines overhanging water, was not entitled to immunity 
under this section since injury took place not on land 
underneath lake o r poles and wires affixed thereto, but on 
navigable waters o f lake. Pacific Gas and Elec. Co. v. 
Superior Court of Shasta County (1983) 193 Cal.Rptr. 336, 
145 C A .3d  253.

Civ.C. § 846 which limited duty of care owed by "owner 
of any estate or any other interest in real propeTly" to 
persons using property for designated recreational purposes 

. was not applicable to public entities; disapproving English 
v. M arin Mun. Water Dist., 66 Cal.App 3d 725, 136 Cal. 
Rptr. 224, Gcrkin v. Santa Clara Valley W ater Dist.. 95 
Cal.App.3d 1022, 157 Cal.Rptr, 612. and Moore v City of 
Torrance, 101 Cal.App.3d 56, 166 Cal.Rptr. 192. Della 
Farm s Reclamation Dist. No. 2028 v. Superior Court o f San 
Joaquin County (1983) |9 0  Cal.Rptr. 494. 660 P.2d 1168, 33 
C.3d 699, certiorari denied 104 S.Ct. 2 '7 , 464 U.S. 91$. 78 
l.E d .2 d  257.

This section did not bar suit brought against lessor and 
lessee o f shopping center premises by a  child who was 
injured while jumping over an open trench in a temporary 
construction project near the loading dock o f a market in 
the shopping center. Paige v North Oaks Partners (1982) 
184 Cal.Rptr. 8t>7, 1.14 C A 3d 860,

California (App. 2 D ist.' ’88) 243 Cal.Rptr. 312, 197 C.A.3d 
1060.

cytJe riding, exploring, and roaming. Colvin by Cc 
Southern California Edison Co. (App. 2 Dist. 198 
Cal-Rptr. 142, 194 C.A.3d 1306.

The 1988 amendment inserted "hang gliding" in the 
activities included by "recreational purpose".

Law Review Commentaries 
Public access to lands annually flooded: A constitutional 

analysis of section 2016 o f the California fish and game 
code. (1984) 16 Pacific L J . 353.

Public trust after Lyon and Fogerty: Pnvate interests and 
public expectations—a new balance. (1983) 16 U.C.D.Law 
Rev. 631.

WESTLAW Electronic Research 
Sec WESTLAW Electronic Research Guide following the 

Preface.

4. Express Invitation
Simpson v. U.S. (C.A.I9S1) 652 F.2d 831 [main volume) 

on remand 564 F.Supp. 945.
National Forest Service literature, signs, publicity o f any 

o ther type, and provision o f public facilities, either singly or 
in combination, did not render individual expressly invited, 
rather than merely permitted, to enter national forest prem­
ises upon which individual was injured when he dove into 
creek, within meaning o f this section, providing that sec­
tion's limitations on duty  to keep premises safe for recrea­
tional purposes do not apply to persons who are expressly 
invited by landowner. Chidester v. U.S., G D .C a!.l986, 646 
F.Supp. 189.

Easement!
Accident which occurred on land which power ct 

was given a temporary right to use for siting of its 
line poles outside o f original right-of-way and whict 
company was making reasonable use o f to support i 
and guy wires constituted the "premises" for purp 
this section. Colvin by Colvin v. Southern Califon 
son Co. (App. 2 Dist. 1987) 240 Cal.Rptr. 142, 194 
1306.

I -

4.2. Recreational use — “  — ’
Fact tha t minor was ric 'ng  his bicycle to his friend's 

house did not make his trip across property owner's land on 
occasion o f  bicycle accident a  "recreational use" within 
meaning o f this section. Dominguc v. Presley o f Southern 
California (App. 2 Dist.1988) 243 Cal.Rptr. 312, 197 C.A.3d 
1060.

4.5. Premises 
Term "premises" as used in this section refers to a tract of 

land suitable for recreation. Colvin by Colvin v.-Southcin * 
California Edison Co. (App. 2 D ist-1987) 240 C al.Rptr. 142, 
194 C.A .3d 1306. - ' -

5, Consideration
—Federal government was no t shielded from liabililjT for 
injuries sustained when plaintiff was injured a}-he dove off 
cabana into  river under this section, where cabana, was 
located on property leased from governm entjind considera­
tion was given in exchange for permission to Camp-on 
property. Graves v. 13." S. Coast Guard (C.A.I982) 692 ‘ 
F.2d 71.----------------------------------------------------------- --------

9.5. Rivers tod  streams 
Private owner o f land bordering navigable river is 

to protection of this section when person enters or 
. for access to  river for recreational purpose and is 

while using the river if landowner had done noi 
obstruct o r impede that use.' Charpentier v. Von 
(A p p -3 Dist. 1987) 236 Cal.Rptr. 233, J 9 1  C.A 

'  - There is no legal obligation on part o f  landownei 
to  public trust doctrine to  inspect o r  warn of 
hazards in navigable waters which abut the property 

7  subject to-Tecreational use Or to 'm ake such w ater 
-recreational uses-by trespassers- oc-tbose on the v 

_r means other than access over the abutting land. G  
cr v. Von Geldem (App. 3 Dist. 1987) 236 Cal.R; 
191 C.A.3d 101. -t. "  -  - . „  '

Landowner was entitled to immunity o r this set 
'  spite injured swimmer's claim that, at the time o f h  
~  he dove in the river, not for recreational reasons, bu 
7--l‘cbol off." Charpentier v. Vcn’ Geldeni'(App. 3 E 
-2 3 6  Cal.Rptr. 233, !9 IX .A .3 d  101. J  _  _ -

Fact tha t persons who used designated camping site in 
national forest paid 'a fee did not provide basis for imposing 
liability on Government to injured diver who was -not 
camping and did not pay n fee to enter the park under this 
section where consideration hits been paid fo r use o f the 
land. Judd v. U.S.. S.D.Cal.1987, 650 F.Supp. 1503.

8.4. M otorcyclists — —  — -----------   —
Land was suitable for recreational purposes, for purpose 

of this section, where testimony showed property had been 
used by motorcyclists for a  long time, regardless o f w hether 
land contained man-made struclurrs.or whether p r io r  jc CT-' 
dents had occurred 'on  land. N azar v. Rodctfer (App. 2 
Dist. 1986) 229 Cal.Rptr. 209. 184 C.A.3d 546.
8.5. Sunbathcrs 

Landowner, who allegedly opened her beach to the public 
while keeping cliff overlooking ocean closed, was entitled to 
immunity from negligence liability to sunbathcr on beach 
who was injuied when piece of gumte, a concrete-like 
substance sprayed on cliffs to prevent erosion, broke off cliff 
and fell on him. Collins v. Tippett (App. 4 D ist.1984) 203 
Cal.Rptr. 366, 156 C.A.3d l u l 7.

3. Purpose of law 
This section was enacted to  encourage property owners to

jllow  general public to recrcale free s'f charge on privately 
owned property , and has no application to  land graded for 
development and sale. Dommgue v Presley of Southern

8.7. Electrical transmission lines 
Although power company’s physical facilities were not 

designed or suitable for recreational use, land under sus­
pended transmission and guy wires anJ area needed to gam 
access and to do required maintenance and repairs was 
suiiabic for recreation w ithin meaning o f ihis section w here 
d wav an area of natural terrain open lo anyone for hiking.

Under l in e  Ind ica tes  c h a n g es  o r  add it io n s  by  am endm en t

10. .Governmental e r.J tle s* - -  ■
"  U nited-States'w as not liable lo plaintiff fo r  in 

'  suffered when he fell into scajdirig water at sileaj 
hot spring’s, becausi-Uniled Stales did not wilfully 
jriousiy fai). to guard agains^ dangerous condition 

"gentry by plaintiff upon portion o f property in. 
exceeded its scope of Government’s consent to re 

_ _ use o f national forest land by public, so' that pb  
—= trespasser, and Government's warning ligns of ej 

- danger in area an tfronsiruction  of fence surrour
-  -was good-faith, appropriate, reasonable' and ad- 

sponsc to dangers existing in area. Simpson.v. I
.7 1 98 2 ) 56t.F.Supp7 945,. —

In determining whether, under exception to tJl
- _ g 0v em inent could be held liable to  person injuri

mobile accident which occuijcd .on  federal pforj 
injured person was engaged in recreational use 

-~  allegedly resulted from government's failure to el 
- - — rail or warning Sign at_dangerously sham  curve
-  on.govem m enl'saclual.Or constructivcjcnowledg 

and probability of injury at time o r accident, an) 
accident reports postdating accident were irrelc 
Tagen By and Through Von Tagcn v. U.S. (D.(|

— 7-F.Supp. 256. 7L.T-- - - ___
Civ C. § 846 which limited duty o f care owed 

-  of any estate o r any other interest in real p 
persons using property for designated recrealioi 
was no: applicable to public entities; disxpprev 
v. M ann Mun. W ater D is t , 66 Cal.App.3d 7, 
Rptr. 224. Gcrkin v. Santa O ara Valley Wall 
Cal App.3d 1022. 157 Cal Rptr. 612, and Mooi 
Torrance. 101 C al.A pp3d 56. 166 Cal.Rptr. 
Farms Reclamation Divt. No 2028 v. Superior

§ S I6 .2 . In v ite e s  o n  lan d  to  g lean
N o cause o f  action  sh a 'l a rise  againl 

to  any  p erson  w ho has been expressly)
Asterisks * * * Ind ica te  de le t ions
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CIVIL C O D E § 846 .2

cycle riding, exploring, end roaming. Colvin by Colvin v. 
Southern California Edison Co. (App, 2 Dist. 1987) 240 
Cal.Rptr. 142, 194 C.A.3d 1306.

SX Easement!
Accident which occurred on land which power company 

w it given a temporary right to  use for siting of its power 
line poles outside of original right-of-way and which power 
company was making reasonable use o f to support its poles 
and guy wires constituted the "premises" for purposes of 
this section. Colvin by Colvin v. Southern California Edi­
son Co. (App. 2 Dist. 1987) 240 Cal.Rptr. 142, 194 C.A.3d 
1306.
9.5. Rivera and streams

Private owner of Und bordering navigable river is entitled 
to protection o f this section when person enters onto land 
for access to  river for recreational purpose and is injured 
while using the river if landowner had done nothing to 
obstruct or impede ihat use. Charpentier v. Von Geldem 
(App. 3 Dist.1987) 236 Cal.Rptr. 233, 191 C.A.3d 101.

There is no legal obligation on part of landowner subject 
to public trust doctrine to inspect or wam o f natural 
hizards in navigable waters which abut the property and are 
subject lo recreational use or to make such water safe for 
recreational uses by trespassers o r those on the water by 
means other than access over the abutting land. Cliarpcnti- 
er v. Von Geldem  (App. 3 Dist.1987) 235 Cal.Rptr. 233, 
191 C.A.3d 101.

Landowner was entitled lo immunity o f this section de­
spite injured swimmer's claim Ihat, at the time of his injury, 
he dove in the river, not for recreational reasons, but only to 
"cool off." Charpentier v. Vcn Geldem (App. 3 Dist.1987) 
236 Cal.Rptr. 233, 191 C.A.3d 101-
10. Governmental entitles -■

United States was-not liable to  plaintifT for injuries he 
suffered when he fell into scalding water at site o f natural 
hub springs, because-Unitcd States did-not wilfully o r mali­
ciously fail to guard against dangerous conditions, rather, 
entry by plaintiff upon portion of property in question 
exceeded its scope of Government's consent to recreational 
use of national forest land by public, so that plaintiff was 
trespasser, and Government V w am ing signs of existence of 
danger in area and construction of fence surrounding area 

.was good-failh, appropriate, reasonable and adequate re­
sponse to dangers existing in area. Simpson v. U.S. (Ii.C . 
1982) 564 F.Supp. 945.

. In determining whether, under exception to this section, 
government could be held liable to person injured in auto­
mobile accident which occurred on federal property while 
injured person was engaged in recreational use and which 

allegedly resullcd from government's failure to eiecl guard­
rail o r  warning sign at dangerously sharp curve, focus was 
on government's actual o r constructive knowledge of danger 
and probability o f injury at time of accident, and therefore 
accident reports postdating accident were irrelevant. Von 
Tagen By and Through Von Tagen v. U.S. (D C. 1983) 557 
F.Supp. 256.

Civ.C. § 846 which limited duly of carc owed by "owner 
or any estate or any other interest in real properly" to 
persons jsing  property for designated recreational purposes 
was not applicable to public entities; disapproving English 
v. Marin Mun. Water Dist,, 66 Cal App.3d 725, 136 Cal. 
Rptr. 224, Gcrkin v. Santa Clara Valley Water Dist., 95 
Cal App.3d 1022, 157 Cal.Rptr. 612, and Moore v. City of 
Torrance. 10! Cal A pp3d 56, 166 Cal.Rptr. 142. Della 
Farms Reclamation Dtst. No. 2028 v. Superior Court of San

3oaquin County (1983) 190 Cal.Rptr. 494, 660 P.2d 1168, 33 
C.3d 699, cenioran  denied 104 S.Cl. 277, 464 U.S. 915, 78 
L.Ed.2d 257.
12. Duty o f property owners, In general

Owner of gravel quarry was properly held to objective 
standard for purposes of determining whether his failure to 
wam motorcyclists about 20-fool cliff was "willful nnd 
malicious" within meaning o f Civil Code section 846, im­
munising landowners from liability to nonpaying recreation­
al users except where landowner's conauct is willful or 
malicious. New v. Consolidated Rock Products Co. (App. 
2 Dist.1985) 217 Cal.Rptr. 522, 171 C.A.3d 681.

Statute immunizing landowners from liability lo nonpay­
ing recreational users except where landowner acts willfully 
or maliciously, by using phrase "willful or malicious," docs 
not impose liability for something more than ordinary will­
ful m isconduct New v. Consolidated Rock Products Co. 
(Apn. 2 Dist. 1985) 217 Cal.Rptr. 522, 171 C.A .Jd 681.

This section did not bar inquiry into alleged negligence of 
owner in maintaining his construction site leading to injury 
of plaintiff, who entered one o f the buildings on the site and 
was injured while walking across two loose boards conncct- 

-  ing roofs o f buildings, since owner who had begun to erect 
private dwelling units had already withdrawn that portion of 
land from public recreational access by making it unsuitable 
for such purposes. Potts v, Halstcd Financial Corp. (1983) 
191 CaLRptr. 160, 142 C.A.3d 727.
12.5. WUlful misconduct

United States was liable under this section to national 
forest visitor, who was injured as passenger in pickup truck 
with camper shell attached when he wus impaled on extend­
ing piece o f steel road closure gate as it entered passenger's 
side of truck; gate was in violation o f known safely regula­
tions, Forest Service employees knew of bent-condilion of 
gate and of its danger to motorists, and Forest Service 
consciously failed to act to-avoid the peril because of other 
priorities. Rost v. U.S., C.A.9 (Cal.) 1986. 803 F.2d -US.

Failure to  post warning signs near falls in national forest 
was not willful or malicious so as to provide basis for 
imposing liability on Forest Service under this section where 
Forest Service personnel knew that people swam in the area 
but did not know that people actually dove or jumped from 
high rocks into small pool and where dangerousness o f such 
an attempt was obvious. Judd v. U.S., S .D C al 1987, 650 
F.Supp. 1503.

Landowner established that she was not liable to trespass-- 
ing recreational user for injuries sustained while swimming 
in adjoining river by submitting declarations and deposition 
testimony that she had not personally viewed the property, 
had no knowledge that property was used by the trespasser 
of anyone else for swimming and diving, had no knowledge 
that use o f the property or the bordering nver was danger­
ous, had no knowledge of the depths of the river o r any 
submerged objects, and did not willfully or maliciously fail 
lo guard o r warn against dangerous use of her property. 
Charpentier v. Von Geldern (App. 3 Dist.1987) 236 Cal. 
Rptr. 233, I9 | C.A. 3d 101.

Allegations of complaint ihat landowner willfully and 
maliciously failed to guard or wam  against dangerous condi­
tion of river bordering the land in that the nver was too 
shallow for swimming and diving and had submerged ob­
jects was insufficient to stale cause o f action for willful or 
malicious misconduct by landowner. Charpentier v. Von 
Geldern (App. 3 Dist.1987) 236 Cal.Rptr. 233, |9 | C.A 3d 
101.

§ 816,2. In v itees  on  lan d  to  g lean  food  fo r  c h a r ita b le  p u rp o ses; liab ility ; lim ited  im m u n ity
N o ca u se  o f  action sh a ll a rise  a g a in s t ihe ow ner, ten an t, o r  lessee o f  land o r p rem ises  for in ju ries 

to any  person  who has been ex pressly  invited on th a t land o r  p rem ises lo g lean  ag ric u ltu ra l o r  farm
Asterisks * * * Ind icate de le t io n s  by om endm en t
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ACTIONS: PERSONS 41.510

emergency care or assistance, or as a result o f any act o r failure to act. 
not amounting to gross negligence, to provide or arrange for further 
medical treatment for the injured or ill person.

5. Any person who is employed by or serves as a volunteer for a 
public firefighting agency and who is authorized under chapter 450B o f 
NRS to render emergency medical care at the scene o f an emergency 
must not be held liable for any civil damages as a result of any act or 
omission, not amounting to gross negligence, by that person in render­
ing that care or as a result o f any act or failure to act, not amounting to 
gross negligence, to provide or arrange for further medical treatment 
for the injured or ill person.

403; 1985, 1702, 1753)

41.505 Physicians and nurses; exception.
1. Any physician or registered nurse who in good faith gives 

instruction to an advanced emergency medical technician-ambulance, as 
defined by NRS 450B.193, at the scene o f  an emergency, and the 
advance emergency medical technician-ambulance who obeys the 
instruction, is not liable for any civil damages as a result o f any act or 
omission, not amounting to gross negligence, by him in rendering that 
emergency care.

2. Any person licensed under the provisions o f chapter 630, 632 or 
633 o f NRS, who renders emergency care or assistance in an em er­
gency, gratuitously and in good faith, is not liable for any civil damages 
as a result o f any act or omission, not amounting to gross negligence, 
by him in rendering the emergency care or assistance o r as a result o f 
any failure to act. not amounting lo gross negligence, to provide or 
arrange for further medical treatment for the injured or ill person. This 
section does not excuse a physician or nurse from liability for damages 
resulting from his acts or omissions which occur in a licensed medical 
facility relative to any person with whom there is a preexisting relation- _  
ship as a patient.

(Added to NRS by 1973, 610; A 1975. 37. 404, 405; 1985, 1754)

LIABILITY OF OW NERS, LESSEES AND OCCUPANTS OF 
PREMISES TO PERSONS USING PREMISES FOR 

CROSSING OVER TO PUBLIC LAND OR FOR 
RECREATIONAL PURPOSES

41.510 Im position o f liability for m alicious acts, w hen consider­
ation is given o r o th e r du ty  exists.

1. An ow ner, lessee or occupant o f  premises owes no duty to keep 
the premises safe for entry or use by others for crossing over lo public

(Added to NRS by 1963, 359; A 1965 , 674; 1973, 433, 1432; 1975,



41.520 ACTIONS: PERSONS O

land, hunting, fishing, trapping, camping, hiking, sightseeing, or for 
any other recreational purposes, or to give warning of any hazardous 
condition, activity or use o f  any structure on the premises to persons 
entering for those purposes, except as provided in subsection 3.

2. When an owner, lessee or occupant o f premises gives permission 
to another to cross over to public land, hunt, fish, trap, camp, hike, 
sightsee, or to participate in other recreational activities, upon his prem ­
ises:

(a) He docs not thereby extend any assurance that the premises arc 
safe for that purpose, constitute the person to whom permission is 
granted an invitee to whom a duty of care is owed, or assume responsi­
bility for or incur liability for any injury to person or property caused 
by any act of persons to whom the permission is granted, except as pro­
vided in subsection 3.

(b) That person docs not thereby acquire any property rights in or 
rights o f easement to the premises.

3. This section does not limit the liability which would otherwise 
exist for:

(a) Willful or malicious failure to guard, or to warn against, a dan­
gerous condition, use, structure or activity.

(b) Injury suffered in any case where permission to cross over to pub­
lic land, hunt, fish, trap, cam p, hike, sightsee, or to participate in other 
recreational activities, was granted for a consideration other than the 
consideration, if any, paid to the landowner by the state or any subdivi­
sion thereof.

(c) Injury caused by acts o f persons to whom permission to cross over 
to public land, hunt, fish, trap, camp, hike, sightsee,-or to participate in 
other recreational activities was granted, to other persons as to whom 
the person granting permission, or the owner, lessee or occupant o f the 
prem ises, owed a duty to keep the premises safe or to warn o f danger.

4 . Nothing in this section creates a duty of care or ground of liabil­
ity for injury to person or property. -

(Added to NRS by 1963, 799; A 1971, 192; 1973, 898; 1981, 157)

ACTIONS BY SHAREHOLDERS AGAINST CORPORATIONS AND 
ASSOCIATIONS TO ENFORCE SECONDARY RIGHTS

41.520 C ontents and  verification o f com plaint; motion to requ ire  
p la in tiff to fu rn ish  security ; o rd e r; recourse of corporation  or asso­
ciation to security .

1. As used in this section "corporation”  includes an unincorpo­
rated association, and “ board of directors”  includes the managing 
body of an unincorporated association.

2. In an action brought to enforce a secondary right on the part of 
one or more shareholders in a corporation or association, incorporated

0 ‘«5 ) 2054
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Effect of statute limiting landowner’s liability for 
personal injury to recreational user

I. P r e l im i n a r y  M a t t e r s  
§ 1. Introduction:

fa] Scope
[b] Related matters 

§ 2. Summary and comment:
[a] Generally
fb] Practice pointers

I I .  L a n d o w n e r s  C o m p r e h e n d e d  by  S t a t u t e  
§ 3. “Owner”:

[a] Governmental entities or employees—statute applicable
[b] —Statute not applicable
[c] Nongovernmental parties

§ 4. “Owner of any estate” in real property:
[a] Statute applicable 
fb] Statute not applicable 

§ 5. Owner opening land to public access:
[a] Statute applicable 
fb] Statute not applicable 

§ 6. "Owner of land”
§ 7. Other specified terms 
§ 8. Statute as whole:

[a] Statute applicable
[b] Statute not applicable

I I I .  P r o p e r t y  C o m p r e h e n d e d  b y  S t a t u t e  
§ 9. “Premises”:

fa] Statute applicable 
[b] Statute not applicable 

§ 10. “Commercial” property 
§11. Other specified terms:

[a] Statute applicable
[b] Statute not applicable

§ 12. Statute as whole—openness to public access:
[a] Statute applicable
[b] Statute not applicable 

§ 13. —Other issues:
[a] Statute applicable
[b] Statute not applicable

IV . R e c r e a t io n a l  A c t i v i t i e s  C o m p r e h e n d e d  b y  S t a t u t e  
§ 14. “Recreational purposes"
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§ 15. “Sport and recreational activities”
§ 16. Particular specified recreational activities:

[a] Statute applicable
[b] Statute not applicable

§ 17. “Other” recreational purposes
V. E n t r a n t s  C o m p r e h e n d e d  b y  S t a t u t e

§ 18. “Recreational user” or similar expression 
§ 19. Person “expressly invited”
§ 20. Statute as whole—minor:

[a] Generally
[b] New Jersey cases 

3 21. —Other issues:
[a] Statute applicable
[b] Statute not applicable

V I. C ir c u m s t a n c e s  o f  I n j u r y  C o m p r e h e n d e d  b y  S t a t u t e

§ 22. “Wilful or malicious failure to guard or warn against a 
dangerous” condition, use, structure, or activity:

[a] Exception applicable
[b] Exception not applicable

§ 23. “Reckless failure to guard or warn against a dangerous 
condition, use, structure or activity”

§ 24. “Gross negligence or wilful and wanton misconduct”:
[a] Exception applicable
[b] Exception not applicable

§ 25. “Known dangerous artificial latent condition”
§ 26. Other specified terms
§ 27. Statute as whole—artificial condition or structure:

[a] Statute applicable
[b] Statute not applicable 

§ 28. —Active negligence
§ 29. —Other issues

V II. M i s c e l l a n e o u s

A. S p e c i f i e d  T e r m s

§ 30. “Consideration" or "valuable consideration":
[a] Exception applicable
[b] Exception not applicable 

§31. “Charge” or “fee”
§ 32. Other specified terms

B. S t a t u t e  a s  W h o l e

§ 33. Negation of other causes of action—nuisance:

L i a b i l i t y  L i m i t a t i o n — L a n d  U s e  47 ALR4th
47 ALR4th 262

[a] Negated
[b] Not negated 

§ 34. —Mining statute
§ 35. —Other causes of action 
§ 36. Other issues
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IN D EX
Abandoned property, §§8[a], 9(a), 

20[b], 36
Admission fee, §§ 10, 13|b], 18, 30, 36 
Advertising, invitation by, § 19 
Agricultural land, §§ 5[a], 11[b], 22[b], 

36
All-terrain vehicles, §§ 5[a], 9(a), 12[b], 

15, 16[a], 22(b), 28(a)
Ankle injury, § 7
Armed forces, §§ 13(b), 30(a)
Artificial condition or structure, §§25, 

27
Arts festival, § 7
Ashes or coals, burn injuries, §§ 5(b), 

13(b), 33(b)
Athletic activities, §§ 11(b), 15, 22(b), 

36
Attractive nuisance, § 33 
Automobiles and recreational vehicles, 

§§ 3 ct seq.
Backyard injuries, §§ 9(b), 12(b), 28(b) 
Ball games. §§ 11(b), 22(b), 36 
Bandstand, § 17
Banks' ownership o f land, §§ 9(a), 36 
Barbed wire fence, § 3[a, c]
Barge, diving from, §§ 9(a), 20(b) 
Baseball injury, §§ 11(b), 22(b), 36 
Beaches and lakes, §§ 3[b, c], 4[a], 

5(b), 8. 9(a), 11(b), 12, 13(b), 14, 
16(a), 18, 22, 24(b), 2 5 ,3 1 .36  

Bell warning, § 26
Bicycle injury, §§3[a), 8(b), 9(a), 

13(b), 14, 16(a), 22(b), 30(b), 36 
Blasting caps, § 12(b)
Bleachers, § 3(a)
Boating accidents, §§ 5(b), 8, 10, 16(a), 

18, 22(b), 25, 30(a), 31.32, 36 
Boy Scout leader, § 16(a)

Bridge, dive or Tall from, §§ 4(b), 16(bJ 
Building and construction, §§3(a, c], 

4(b), 9(a), 13(b), 14. 16(a), 20(b), 22 
Bulkhead, diving from, §§9(a], 15, 

22(b)
Bulldozer, fall from, §§ 4, 16 
Burn injur)’, §§ 3(c), 5(b), 13(b), 23, 

28(b), 33(b)
Business property, § 10
Campers and camping, §§18, 22(a), 31
Canal drowning, § 4(b)
Cannon explosion, § 6 
Canoe accident, §§ 18, 25 
Catamaran, sailing accident, §§ 16(a), 

32
Ceremonial cannon, § 6 
Charges and fees, §§10, 13(b), 18, 

21(a), 30. 31, 36 
Children, §§ 3 et seq.
Church event or property, §§ 3[c), 

11(b), 13, 14. 22, 31 
ClifT, §§ 4(a), 12(a), 16(a), 22(b)
Coals or ashes, burn injury, §§ 5(b), 

13(b), 33(b)
Coffee drinking, § 16(a)
Collapse of building, §§ 22(b), 36 
Comment, § 2
‘‘Commercial” properly, definition,§ 10
Company picnic, §§ 8(a), 9(a), 18, 

21(a), 28(b), 30(b)
Concessionaire, payment to, §§ 21(a), 

30. 31 
Consideration, § 30
Construction and building, §§ 3(a, cj, 

4(b), 9(a), 13(b), 14, 16(a), 20(b), 22 
Conveyor belt injur)', § 22(b)
Country club, §§ 13(b), 17
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Dams and reservoirs, §§ 9[b], 13[b), 
15, 17, 22[b]

D angerous conditions, generally, 
§§ 22-25

Dirt bikes and minibikes, §§ 3[a, c|, 
9[a], 18, 20[aJ, 22[b], 27[a], 28(b), 
36

Diving accidents, §§ 3 et seq.
Docks and piers. §5 12(b), 13(b), 2L(a], 

24(a), 30(a), 31, 36 
Dragging by horse, § 9(a)
Drainage pipes, §§ 12(b), 22, 28(a), 

33(a)
Drinking coffee, § 16(a)
Drownings, §§ 3 et seq.
Dump site, § 22(a)
Dune buggy, § 15
Eartli removal company, §§ 4(b), 16(a) 
Easements and rights o f way, §§ 3(c), 

4(a), 18, 24(b)
Educational activity, § 14 
Electric utilities, §§ 3(c), 5(a), 11(a), 

12(b), 16(a), 18, 22, 24(a), 28(b), 31, 
33(a), 36

Electrocution, §§3[a, c), 5[al, 16(a), 
18, 25, 26, 28(b), 32 

Engineer for mine, § 22(b)
Entrance fee, §§ 10, 13(b), 18, 30, 36 
Erosion of cliffs, §§ 4(a), 12(a) 
Excavation and land dearing, §§ 4(b), 

5(b), 16(a), 20(b), 22(b)
Explosions, §§6, 12(b), 22(b), 31 
Expressly invited persons, § 19 
Eye injury, § 13(b)
Factory conveyor belt, § 22(b)
Farms, §5 5(a). 11(b), 22(b), 36 
Federal Tort Claims Act, §§ 3 et seq. 
Fee interest in land, § 3 
Fees and charges, §§ 10, 13(b), 18, 

21(a), 30, 31. 36 
Fencing, §§ 3[a, c], 14, 22(a), 34, 36 
Field trip by school, § 14 
Fight, fall from cliff, § 16(a)
Firearms, §§ 3(a), 6, 9(a), 15, 22(b), 

26, 28(a), 30(a)
Firecrackers, §§ 22(b), 31 
Fishing accident, §§ 8(a), 9(a), 15, 

20(a), 21(a), 22, 24(a)
Flash Hood, §§ 3(a), 30(a)

Flatcar, fall from. §§ 5(a), I l |a |  
Flooding, §§ 3(a), 30(a)
Food purchases, §§18, 21(a), 30 
Football injury, § 36 
Forest land, §§ 4(a), 5(a), 6, 11, 19 
“Four-wheeling", §§ 12(b), 15 
Fraternity, § 16(a)
“Frog grabber," injury from, § 26 
Frozen lake or pond, §§ 9(a), 15, 22(b) 
Gas and oil, §§ 18, 20(a), 24(a)
General contractor, construction site 

injury, §§ 13(b), 14 
Golfing, §§ 17. 20(b), 30(a) 
Governmental entities, §§ 3 et seq. 
Gravel mine or pit, § § 8(a), 12(b), 

21(b), 24, 33(a), 34, 36 
Gross negligence, § 24 
Guardrail, § 22
Gunite, injury from, §§ 4(a), 12(a) 
Handrail, § 22 
Harvesting of timber, § 6 
High-diving board, § 22(b)
Hiking injury, §§ 8(a), 19, 30(a), 31, 36 
Historical society, § 7 
Horescs and horseracing, §§ 9, 18 
Hospital grounds, § 3(a)
Hot spring or water pool, §§ 4(a), 19, 

22(b). 23, 31 
Hunting accident, §§ 3(a), 26, 30, 36 
Ice skating accident, §§9, 15, 22(b), 

28(a)
Independent contractor as owner, 

§ 3(a)
Indoor swimming pool, § 13 
Infants, §§ 3 et seq.
Inner lube, snow sliding accident, § 31 
Introduction, § I 
Invitation, express, § 19 
Irrigation pump, electrical injury, § 25 
Jeeps and all-terrain vehicles, §§ 5(a), 

9(a), 12(b), 15. 16(a), 22(b), 28(a) 
“John boat” passenger, §§ 5(b), 36 
Jumping ramp. § 30(b)
Juveniles, §§ 3 et seq.
“Keep out" sign, §§ 12, 22(a)
Known dangerous artificial latent con­

dition, § 25 
Ladder, §§ 8(b), 14, 22(b)
Lagoon, § 20(a)
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Lakes and beaches, §§ 3[h, c), 4(a), 
5(b), 8. 9[a|, 11(b), 12, 13(b), 14. 
16|a), 18,22, 24(b), 2 5 ,3 1 ,3 6  

Land-clearing and excavations, §§4[t>], 
5(b), 16|a), 20(b), 22(b)

Lsteut condition, § 25
Launches and ramps, §§ 8(b), 10, 30(b)
Lease, §§ 3, 7, 18, 30, 31
Leg injury, § 3(a)
License in real property, § 5(a)
Licensing statute, pari material con­

struction, § 13(b)
Life estate, § 3(b)
Lifeguards, §§ 8(a), 21(a)
Life-saving equipment, § 21(a)
Logging roads, § 6 
Lowering water levels, § 36
Malicious failure to guard or warn 

against, § 22
Marinas and docks, §§ 12(b), 13(b), 

20(a), 24(a), 30(aJ, 31, 36 
Marine terminal, § 4 
Military. §§ 13(b), 30(a)
Mill factory, conveyor belt injury,

§ 22(b)
Mines and minerals, §§ 4(a). 8(a), 12, 

14, 18. 20(a), 21(b), 22(b), 24(a), 33,
34

Minibikes and trailbikes, §§ 3[a, c], 
9(a), 18, 20(a), 22(b), 27(a), 28(b),
36

Minors, §§ 3 et seq.
Motel pool, § 13(b)
Motor bikes and motorcycles, §§3[a, 

c], 9(a), 13(a), 14-16[a), 18. 20(a),
22, 24(b), 27(a), 28(b), 30, 34. 36 

Motor vehicles, §§ 3 el seq.
Mountain hike, §§ 8(a), 31 
Mud slick, §§ 9(a), 18 
Museum association, § 6 
Musician for county band, § 17 
National forest or park, §§ 4(a), 6, 8(a), 

11(a), 13(b), 14, 19, 22 
Neck injury, §§ 4(a), 13(b), 16(a)
“No diving,” warning, § 22(b)
“No swimming,” warr h g , § 22(b)
Nuisance actions, § 33 
Oil and gas, §§ 18, 20(a), 24(a) 
Paralyzation, §§ 3(b), 13(b), 16(a)
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Parking lot at racetrack, § 9(b)
Parkway overlooking cliff, § 22(b) 
Pavillion at beach area. § 21 
Picnic, §§ 3(c), 8 |a ), 9(a), 14, 18, 21(a), 

22(b), 25, 28(b), 30. 31 
Piers and docks, §§ 12(b|, 13(b), 20|a|, 

24(a), 30(a|, 31, 36 
Pipes for drainage, §§ 12(b), 22(a), 

28(a), 33(a)
Pistol range, §§ 9(a), 15, 22(b), 28(a) 
Plastic pool, diving accident, § 12(b) 
Playground, §§ 3(a), l l |b ] , 14, 22(b), 

28(b)
"Police jury", §§ 3(a), 10 
Police pistol range, §§9|a], 15, 22(b), 

28(a)
Ponds and beaches, §§ 3[b, c), 4(a), 

5(b), 8, 9(a), 11(b), 12, 13(b), 14. 
16(a), 18. 22. 24(b), 2 5 ,3 1 ,3 6  

Posting o f warnings, §§ 22, 24, 25 
Power companies, §§3[c], 5(a), 11(a), 

12(b), 16(a), 18, 22. 21(a), 28(b), 31. 
33(a), 36

Preliminary matters, § § 1 ,2  
Premises, generally, § 9
Promotional literature, invitation by,

§ 19
Properly comprehended by statute, 

generally, §§9-13 
Public access, generally, §§5, 12 
Public utility companies, §§ 3(c), 5(a),

11(a), 12(b), 16(a), 18, 21(a), 22, 
24(a), 28(b), 31-33[a], 36 

Pump, electrical injury, § 25 
Quadriplegic, § 16(a)
Quarry pond, dive into, § i2(b]
Racing and racetracks, §§ 9(b), 30(a) 
Railroads, §§ 4(a), 5(a), 11(a), 16(a),

18, 24[b]-26, 36 
Raising water level, § 36 
Ramps and launches, §§ 8(b), 10, 30(b) 
Ranger’s recommendation o f swim­

ming place, § 22(a)
Ravine, §§ 14, 28(b)
Reckless failure to guard or warn, § 23 
Reclamation district, § 4(b)
Reflectors at roadside, § 22(a)
Refreshments purchased at park, §§18,

21
Related matters, § 1(b)
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Religious event or properly, §§ 3[c], 
ll|l»], 13. 14, 22(b). 31 

Rentals, §§3, 7, 18, 30. 31 
Reservoirs and dams, §§9[b), 13(b), 

15. 17, 22[b]
"Right of entry permit”, 5 4(b)
Rights o f way and easements, §§ 3|c], 

4[aJ, 18, 24[b]
Rivers, §§ 4[a], 13[b], 22[b]
Rockslide, §§ 8(a), 22[b|, 26 
Roof, fall from, § 13(b)
Rope swing, § 11 [bj 
“Rural” land, § I l(b]
Rusty fence, §§ 22(a), 30 
Sailing or boating accident, 55 5[b], 8,

10. 16(a), 18. 25, 31, 32. 36 
"Sandwash", § 9(a)
School lield trip, § 14 
Scope of annotation, § 1(a)
Seminaiy property, § 13 
Semi-rural areas, § 9 
Service road, § 9(a)
Shaft in abanaoned mine, § 8(a) 
Shopping center construction site, 

§§ 13(b). 14 
Shorefronts and lakes, §§ 3[b, c], 4(a), 

5(b), 8, 9(a), 11(b). 12, 13(b), 14. 
16(a), 18, 22, 24(b), 25, 31. 36 

Sightseeing, 5 16(a)
Sledding accident, §§7, 11(a), 13(a),

29. 30(b), 31 
Slides and playground equipment, 

§§ 3(a), 11(b), 14.22(b). 28(b) 
Small-game permit, § 30[b]
Snackbar, § 30(b)
Snowmobile accident, §§ 3(c), 17,

21(a), 22(b), 24(a), 35 
Snowplow blade, injury from, § 14 
Snowsliding, §§7. 11(a), 13(a), 29.

30(b), 31 
Softball injury, § 11(b)
Spillway to dam, §§ 17, 22(b)
Sport activities, §§ 11(b), 15, 22(b), 36 
Spring or thermal pool, §§4[a], 19, 

22(b), 23,
Stairway, § 14

Structure, generally, § 11(a)
Submerged fence, § 36 
Summary, 5 2 
Sunbathing, 5 4(a)
Swamplands, §§4 |b), 9[a|
Swimming injuries, §§ 3 et seq.
Swings and slides, §§3(u), 11(b), 14, 

22(b), 28(b)
Tennis court, 9 13(a)
Tent site, 9 31
Thermal pool, 99 4(a), 19, 22(b), 23. 

31
Three-wheel vehicle, § 16(a)
Tidal swamplands, 9 9(a)
Toboggan accident, 99 13(a), 30(b) 
Trailbikcs and minibikes, §§ 3(a, c], 

9(a), 18. 20(a), 22(b), 27(a), 28(b), 
36

Trailers and camping, §§ 18, 22(a), 31 
Trains and railroads, 99 4(a), 5(a), 

11(a), 16(a), 18, 24[b]-26, 36 
Trespassing, §9 12(b), 13(b), 16(a), 

20(b), 21(a), 36 
Truck, §§10, IGfb)
“True outdoors”, §§ 9(a). 27(a)
Trust ownership o f land, § 9(a) 
Underground spring or hot water pool, 

§§4[aJ, 19, 22(b), 23,31 
Urban park, §§ 11(a), 16(b)
Utility companies, §§ 3(c). 5(a), 11(a), 

12(b), 16(a), 18, 21(a), 22, 24(a), 
28(b), 31 -33(a), 36 

Vacant lot, § 13(b)
Valuable consideration, § 30 
Vehicles, §§ 3 et seq.
Vendor, payment to, §§ 21(a), 30, 31 
Wanton misconduct, § 24 
Warnings, §§ 22-29 
Water injuries, §§ 3 et seq.
Weapons, §§ 3(a), 6, 9(a), 15, 22(b), 

26, 28(a), 30(a)
Whirlpool, §§ 22(b), 36 
Whistle warning, § 26 
Willful misconduct, §§ 22, 24 
Yard injuries, §§ 9(b), 12(b), 28(b) 
Zoning classification, § 9(a)
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TA BLE O F  JU R IS D IC T IO N S  R EPR ESE N TE D

Consult POCKET PART in this volume for later cases

US: §§ 2(b), 3(a, b). 4(a), 5(a), 6. 8[a, 
b). 9|a, b). 10. II(a, b], 13|a, b|. 
14, 15, 16(a), 17-19, 20(a), 2l(a, 
b), 22(a, b), 24(a), 25, 26. 29. 
80|a, b). 31, 32, 33[a, b |, 34-36 

Ala: §§ 22(b), 36
Cal: §§ 4(a, bj. 12(a), 13(b), 14, 16(a,

b], 17, 22[a, bj, 30(b), 32 
I)cl: §§ 13(b). 21(b)
Fla: 95 5[b |, 7, 8(b), 10, 36
Ga: §§ 3(c), 8(a), 12(b), 13(b), 14, 

22|a, b], 31, 32, 33(a), 36 
Idaho: §§ 14, 21(a), 28
111: §§ 2(b), 3(a), 12(a), 13(b), 22[a. b), 

30(a), 36
Ind: 9 § 26
Ky: § 3(a)
La: 59 3(a), 5(b), 10, 13(b), 16(b), 26, 

27(b)

I. P re lim in ary  m a tte rs  

§ 1. In tro d u c tio n

(a) Scope

This anno ta tion  collects and ana­
lyzes the sta te  and federal cases in 
which the  courts have discussed o r 
decided th e  effect' on liability for 
personal injury o f  a sta tu te , com ­
m only refe rred  to  as a  “ recre­
ational u se ” statu te , im m unizing a

1. The scope of this annotation ex­
tends to the creation, the limitation, 
and the extinguishment of liability.

2. A person on the land o f another is 
referred to as an “entrant” in this 
annotation.

Mich: 99 3|a, c|, 8(a), 10. I3[a, bj. 17, 
20(a), 2 I |a |, 21[a, b). 28, 30(b), 
33(a), 35, 36 

Minn: §§ 3(b), 11(b), 12(b)
Mont: §§5|a), 11(a)
Neb: 99 3(a), 14, 22(b), 31 
NJ: §9 8(a), 9 |a, b], 13(a), 15, 17, 

20(b), 2 1|a|, 22(a, b |. 27(a, b], 
30(b)

NY: §§ 8(a), 9(b), !6(a], 21(a), 22(b). 
30(b), 36

Ohio: 59 7, 8(a), 9(a|, 18, 29, 30. 32, 
36

Or: §§ 3[a, c). 11 (a, b), 18. 23, 25, 36 
Pa: 55 3(a, b). 6, 8(bl, I3[a, b), 31, 36 
Wash: §5 5(a), 11 (a, bj. 13(a), 33(b)
W Va; §9 31
Wis: 55 3[a, b), 9(a), 12(b), 14. 16(a), 

17. 20(a), 22(b), 27(a), 28, 30[a, b)

landow ner u n d e r som e o r all con­
d itions from  liability for personal 
injury  suffered by a p erso n2 using 
his land recreationally.* T his a n n o ­
tation  also extends to  cases dis­
cussing  o r deciding the related  
question  w hether a federal o r  state  
governm ental defendant receives 
th e  p ro tection  o f  the  applicable 
recreational use sta tu te  th rough  
the  interplay betw een that sta tu te  
and  a governm ental to rt claims act.

3. Cases discussing this question are 
within die scope of this annotation 
regardless of whether the particular 
facts presented arc such as to render 
the statute applicable.
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Since relevant statu tes are  in ­
cluded only to  the ex ten t that they 
are  reflected  in the rep o rted  cases 
within the  scope o f  this anno tation , 
the rea d er is advised to consult the  
latest enactm ents o f  p ertin en t ju r is ­
dictions.

[b] Related matters
M odern status o f  ru les condi­

tioning landow ner’s liability upon 
status o f  in ju red  party as invitee, 
licensee, o r  trespasser. 22 ALR4th 
294.

Liability o f  u rban  redevelopm ent 
authority  o r  o th e r sta te  o r  m unici­
pal agency o r  entity fo r injuries 
occurring  in vacant o r aban don ed  
property  ow ned by governm ental 
entity. 7 A LR4th 1129.

Liability o f  swim ming facility o p ­
e ra to r for injury to o r  death  o f  
trespassing  child. 88 ALR3d 1197.

Liability o f  o p era to r o f  nonresi- 
dential sw im m ing facility for injury 
o r d ea th  allegedly resu lting  from  
failure to exercise p ro p e r  supervi­
sion. 87 ALR3d 1032.

Liability o f  o p era to r o f  swim­
m ing facility for injury o r  death  
allegedly resu lting  from  absence o f  
o r inadequacy in rescue equ ip ­
m ent. 87 ALR3d 380.

Duty to take affirmative action to 
avoid injury to trespasser in posi­
tion o f  peril th rough  no fault o f  
landow ner. 70 ALR3d 1125.

M odern sta tus o f  the  ru le  absolv­
ing a possesso r o f  land o f  liability 
to those com ing the reo n  fo r harm  
caused by dangerous physical con­
ditions o f  which the  in ju red  party 
knew and  realized the  risk. 35 
ALR3d 230.

C om m ent N ote.— Duty o f  p o s­

sesso r o f  land to  warn child licens­
ees o f  danger. 26 ALR3d 317.

Liability for injury o r  dea th  o f 
child  social guest. 20 ALR3d 1127.

Private ow ner’s liability to  tre s­
passing  children  for injury sus­
ta ined  by sledding , tobogganing , 
skiing, skating, o r  otherw ise sliding 
on  his land, 19 ALR3d 184.

Liability o f  private ow ner o r o p ­
e ra to r  o f  picnic g rou nd  for injury 
o r  d ea th  o f  p a tro n . 67 ALR2d 965.

D uly o f  a possesso r o f  land  to 
w arn adult licensees o f  dan ger. 55 
A LR2d 525.

Liability o f  landow ner for d row n­
ing  o f  child. 8 A LR2d 1254.

Liability o f  U nited  States, u n d er 
Federal T o r t  C laim s Act (28 USCS 
§§ 1346, 2671 e t seq.), for d ea th  or 
injury  susta ined  by visitor to  na­
tional park o r  national forest. 66 
ALR Fed 305.

Federal T o r t  Claim s Act: L iabil­
ity o f  U nited S tates for injury  or 
d ea th  resu lting  from  cond ition  o f 
prem ises. 12 ALR Fed 163.

§ 2. Summary and comment
[a] Generally

M ost states have enacted  a s ta t­
u te  that lim its o r  elim inates a land­
o w n er’s liability fo r personal injury 
suffered by a p e rso n  using  his land 
recreationally , a lthough  usually 
only if that use is w ithout charge. 
M any o f these  sta tu tes are  p a t­
te rn ed  after suggested  legislation, 
p rom ulgated  in 1965 by the  C o un­
cil o f  S tate G overnm ents, en titled  
“ Public recrea tion  on  private  lands: 
lim itations on  liability." See 24 
S uggested  S tate  Legislation 150 
(Council o f  S ta te  G overnm ents, 
1965) (hereafter, M odel Act). Som e
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statu tes, however, em brace an a p ­
proach different from  tha t o f  the  
M odel Act, and a few p red a te  it. 
T h e  M odel Act generally provides 
that a landow ner owes, to one us­
ing his p roperty  for recreational 
pu rposes and  w ithout charge, nei­
the r a du ty  o f  care to keep the  
p roperty  safe for entry  o r  use, n o r 
a duty to give any w arning o f  a 
dangerous condition, use, struc­
ture, o r  activity on  the  property . 
T h e  act fu rther provides that, u n ­
d e r these  circum stances, a land­
ow ner n e ith e r extends to  a recre­
ational u se r any assurance that the  
p roperty  is safe, n o r confers on  a 
recreational user the  legal status o f  
an invitee o r  licensee to whom a 
duty o f  care  is owed. T h e  act does, 
however, retain  a landow ner’s lia­
bility for a willful o r  m alicious fail­
u re to guard  o r warn against a 
dangerous condition, use, struc­
ture, o r  activity.

T h e  principal question  addressed  
by the  courts in personal injury o r 
w rongful death  litigation involving 
the defense  o f a recreational use 
sta tu te  is w hether the sta tu te  a p ­
plied u n d e r the facts as they ex­
isted a t the  time o f  the injury o r 
death . I f  the  facts are  such as to 
b ring  the  case ou tside  the  statu te , 
o r w ithin one o f  its exceptions, 
then  the landow ners’ liability will 
be determ ined  in accordance with 
the principles o f  the  c o r.m o n  law. 
S tatu tes em ploy a variety o f  term s 
to designate  the class o f  landow n­
ers p ro tec ted  by the statu te . C ourts 
have held  that a d efen d an t’s in te r­
est in o r  relationship  to the  p ro p ­
erty on  o r  adjacent to which the  
injury o r  death  occurred  was suffi­
cient to  b ring  him within the  am bit 
o f  a s ta tu te  ex tending  to, in vary­
ing language, an “ ow ner” (§ 3[a,

c]), an “ ow ner o f  any e sta te"  in 
real p roperty  (§ 4[a]), an ow ner 
open ing  land to public access 
(§ 5[a]), an “ow ner o f  lan d ” (§ 6), 
o r  ano th er specified term  (§ 7). 
However, the re  is o th e r  authority  
hold ing  that, u n d e r  the  particular 
language o f  the  sta tu te , a defen­
dan t was no t an “ ow ner” (§ 3[bJ), 
an “ ow ner o f  any esta te"  in real 
property  (§ 4[b]), an ow ner o p en ­
ing land to public access (§ 5[b]), 
o r  an “ ow ner o f  land ” (§ 6), or 
within a n o th e r specified term  (§ 7). 
Som e courts, in constru ing  a stat­
u te  as a w hole so  as to  determ ine 
w hether the  defendant was a land­
ow ner p ro tec ted  by the  statute, 
have held, u n d e r  the  particu lar 
facts p resen ted , that the  defendant 
was (§ 8[aJ), o r  was no t (§ 8[b]), a 
covered landow ner.

R ecreational use statu tes utilize a 
variety o f  term s lo describe  the 
p roperty  o f  a landow ner to which 
the  sta tu te  applies. C ourts have 
held  that the  lan dow n er’s p roperty  
on  o r ad jacen t to  which the  en ­
tran t's  injury o r  death  occurred  
was (§ 9[a]) o r  was n o t (§ 9fb]) 
encom passed  by the term  “ p rem ­
ises” to which th e  sta tu te  applied, 
o r was (5 11 [a]) o r was not 
(§ 11 [b]) encom passed  by ano ther 
specified term  defin ing  in w hole or 
in part the  p roperty  to which the 
statu te  applied . O th e r  courts, con­
stru ing  the s ta tu te  as a whole, have 
held  that the  p roperty  was (§ 12[a]) 
o r  was n o t (§ 12[b]) sufficiently 
open  to public access to perm it the 
application o f  the  sta tu te , o r  was 
r i 13[a]) o r  was n o t (§ 13[b]) o f  a 
type to which the  sta tu te  was in­
ten ded  to apply. Som e b u t n o t all 
courts have concluded that the 
landow ner’s p ro perty  was not 
"com m ercial" p roperty  within the
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meaning of an exception in the 
statute that, in varying language, 
preserved liability for injury occur­
ring on “commcrcird” property
(§ 10).

Courts are often called on to 
determine whether the activity in 
which the entrant had been en­
gaged at the time of his injury or 
death was a recreational activity. 
Thus, in construing a statute that 
employed the term “recreational 
purposes" to define the activities 
to which it applied, courts have 

. generally held, under the particular 
facts presented, that the entrant 
had been engaged in a “recre­
ational purpose,” although there is 
contrary authority (§ 14). Under a 
statute extending to “sport and 
recreational activities,” courts have 
also reached divergent conclusions 
based on the particular facts pre­
sented (§ 15). Where the issue pre­
sented was whether the entrant 
had been engaged in a particular 
recreational activity specified by 
the statute, courts have held that 
he had (§ 16|a]) or had not 
(§ 16[b]) been engaged in the par­
ticular activity at issue. Where an 
entrant’s activity was allegedly cov­
ered by an omnibus "other” recre­
ational purposes clause, some but 
not all courts have held that the 
activity came within the clause
(§ 17).

At times questions of construc­
tion invoke the status of the en­
trant. In applying a recreational 
use statute using the term “recre­
ational user,” or a similar expres­
sion, to define the category of en­
trants to which it applied, courts 
have generally, but not always, 
held that the injured entrant came

within this term (§ 18). Other 
courts, in construing the statute as 
a whole, have held that the statute 
applied to entrants who were mi­
nors (§ 20[a]), although in one ju ­
risdiction there is a conflict of au­
thority on this question (§ 20[bJ).
A few courts, also construing the 
statute as a whole, have held that 
the statute applied to an entrant 
who was allegedly an invitee 
(§21 [a]), or did not apply to an 
entrant who was on the property in 
connection with the defendant’s 
business (§21 (GJ). There is also 
authority that an entrant had not 
been a person “expressly invited” 
to the property within the meaning 
of a statute preserving a landown­
er’s liability to such a person 
(§ 19).

On occasion, courts have deter­
mined whether the circumstances 
of the entrant’s injury were such as 
to be comprehended by the stat­
ute. There is authority that the 
statute, construed as a whole, was 
applicable although the injury was 
allegedly caused by an artificial, 
rather than a natural, condition or 
structure on the property (§ 27[a]), 
although there is contrary authority 
(§ 27[b]). Courts, construing the 
statute as a whole, have held that it 
applied to injuries allegedly caused 
by the defendant’s active negli­
gence (§ 28). Where the statute 
provided that it encompassed inju­
ries of a specified nature, there is 
authority that the entrant’s injury 
came within the statutory definition 
(§ 26).

Recreational use statutes gener­
ally preserve a landowner’s liability 
for egregious conduct of some 
specified nature. Many statutes, fol­
lowing the Model Act, preserve
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liability for a willful o r  malicious 
failure to guard  o r  warn against a 
dan gerou s condition , use, struc­
ture , o r  activity. A pplying such a 
provision , courts have held  that 
this exception  was (§ 22[a]) o r was 
not (§ 22(b)) applicable u n d er the  
particu lar facts p resen ted . A defen ­
dant has also been held  guilty o f  a 
reckless failure to guard  o r warn 
against a dangerous condition , use, 
s tructu re , o r  activity, so as to p re ­
serve his liability (§ 23). O th er 
courts, in constru ing  a provision 
p reserv ing  a d e fen d an t’s liability 
for “ gross negligence o r  wilful and  
w anton m isconduct,”  have held 
that this exception was (§ 24(a)) o r 
w as n o t  (§ 2 4 (b ))  a p p l ic a b le . 
W here a sta tu te  p reserved  a defen­
d a n t’s liability for an injury caused 
by a “ known dangerous o r  artificial 
latent con d itio n ,"  courts have g en ­
erally, b u t no t always, concluded 
that such a condition had  n o t been 
p resen t (§ 25, infra). T h e re  is also 
authority  that a sta tu to ry  provision 
p reserv ing  a d e fen d an t’s liability 
u n d er o th e r  circum stances was no t 
applicable (§ 26, infra). W here a 
s ta tu te  con tained  no express p res­
ervation o f  a d efen d an t’s liability 
for egregious conduct o f  som e na­
ture , courts have reached  differing 
conclusions w hether an  exception 
p reserv ing  liability fo r such con­
duct was im plied in the sta tu te  
construed  as a whole (§ 29).

R ecreational use sta tu tes g ener­
ally preserve a defen d an t's  liability 
if he received a paym ent fo r the 
recreational use o f  his land. W here 
the sta tu te  preserves liability in the 
case o f  th e  receipt o f  “ considera­
tion"  o r “ valuable considera tion ,"  
authority  is, for the m ost part, ev­
enly divided on  the  question

w hether, u n d er the  particu lar facts 
p resen ted , su rh  consideration  was 
given (§ 30(a, bj). H owever, w here 
a sta tu te  preserves liability if  a de­
fendant receives a "ch a rg e” o r  a 
" fee ,"  courts have generally, al­
though not always, concluded that 
this exception did not apply (§ 31;.

T h e  question  som etim es arises 
w hether the statu te , construed  as a 
whole, negates particular causes o f  
action. C ourts have held that the 
statu te  negated  (§ 33(a)) o r  did not 
negate  (§ 33(b)) a separa te  cause 
o f  action for nuisance. C ourts have 
also held  that the sta tu te  did ne­
gate a cause o f  action arising  under 
a m ining sta tu te  (§ 34), o r  for 
wrongful dea th  (§ 35), a lthough  
there  is authority  that the  statu te  
d id not negate  the doctrine  o f  lia­
bility for a voluntary undertak ing  
o f  a duty (§ 35).

C ourts have also construed  a va­
riety o f  m iscellaneous specified 
term s in recreational use statu tes 
(§ 32), or, constru ing  a s ta tu te  as a 
whole while addressing  m iscellane­
ous issues, have held that th e  sta t­
u te  barred  e ith e r the en tire  action 
o r  the  plaintiff’s negligence count 
(§ 36).

[b] Practice pointers
R ecreational use statu tes gen er­

ally contain an exception p reserv ­
ing  a landow ner's liability fo r in­
ju ry  o r death  resu lting  from a type 
o f  egregious conduct specified in 
th e  statute. F o r exam ple, statu tes 
com m only preserve liability for a 
willful o r m alicious failure to  guard 
o r  warn against a dangerous cond i­
tion , use, structure , o r activity. If 
th e  facts w arrant doing  so, counsel 
fo r the plaintiff should  be aw are o f
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the possibility o f a lleg ing  the  app li­
cability o f  such an excep tion .4

C ounsel for the  defendan t, on  
the o th e r  hand, should  consider 
the possibility that th e  defense  o f  a 
recreational use s ta tu te  is an affir­
m ative defense that is req u ired  to 
be p led  specially.8

If  an action is b ro u g h t against a 
landow ner’s liability in su rer in a 
ju risd iction  perm itting  a d irect ac­
tion, counsel for th e  in su rer should  
consider w hether th e  defense o f  
the recreational use sta tu te  is avail­
able to the in su rer as well as lo the  
landow ner.6

C ounsel rep resen ting  a lan d ­
ow ner should  consider, in advance 
o f  any litigation, th e  n a tu re  and

4. See, for example, Otteson v 
United States (1980, CA10 Colo) 622 
F2d 516, 66 ALR Fed 297 (applying 
Colorado law), wherein the court, after 
finding that the statute applied to the 
landowner, the United States, granted 
a summary judgment for the United 
States where the plaintifTs claim for 
relief was couched solely in terms of 
negligence by the government. The 
court staled that the complaint on its 
face created no issue o f willful or mali­
cious governmental conduct.

5. As to the pleading of affirmative 
defenses generally, see 61A Am Ju r 2d, 
Pleading §§ 152-168.

6. Sec, for example, McCain v Com­
mercial Union Ins. Co. (1983, WD La)
592 F Supp 1, ques certified (CA5 La)
719 F2d 1271 (applying Louisiana law),
wherein the court held that the defense 
of the statute was available to the in­
surer of the recreational district that 
owned the swimming pool in which the 
plaintiff had been injured while diving 
from the high-diving board. The plain­
tiff sought to recover for his injuries 
from both the district and the insurer. 
The plaintiff contended that the limita-

n u m b er o f  w arning signs that the  
lan dow ner could place o n  Ins p ro p ­
erly so as to  best take advantage o f  
the  p ro tec tio n  from liability af­
fo rded  by a  recreational use s ta t­
u te . A lando w n er who seeks to 
deny p ub lic  access lo  his land, p o s­
sibly th ro u g h  the postin g  o f ex­
plicit "k e e p  o u t” signs, may find 
that a c o u r t will later determ ine 
that the sta tu te  was inapplicable 
because th e  land was n o t open  to 
the  pub lic .7 O n the o th e r  hand, if 
the  lan d o w n er fails lo p ost w arning 
signs o r g u a rd  against a  dangerous 
cond ition , the  lando w n er’s liability 
may be p reserv ed  on the  g round o f 
a willful o r  malicious failure to 
w arn or guard." C ounsel could 
consider advising  his client to post

tion of liability provided by the statute 
was a purely personal defense of the 
district, and that the protection af­
forded by the statute was similar to the 
doctrine o f interspousal immunity, un­
der which a person was not permitted 
lo sue his or her spouse, but was 
permitted to sue the spouse’s insurer. 
Disagreeing, the court replied that the 
doctrine o f  interspousal immunity 
merely limited a right of action, 
whereas the recreational use sla'ule 
eliminated the plaintifTs cause of ac­
tion. The court particularly stressed 
the portion of the statute providing 
that an owner of land who permitted a 
person to use his land for recreational 
purposes did not extend any assurance 
that the premises were safe, nor consti­
tute that person an invitee or licensee 
to whom a duty of care was owed, nor 
incur liability for any injury incurred by 
that person. Granting the district's and 
the insurer’s motion for summary judg­
ment, the court held the action barred 
b / the statute.

7. See the cases treated in § 12[b].

8. See the cases treated in § 22[aJ.
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signs that warn o f  the  d an g e r bu t 
do  n o t bar entry, such as one a d ­
vising en tering  “ at your own risk ."6

II. Landowners comprehended by 
statute10

§ 3. "Owner”
[a] Governmental entities or em­

ployees—statute applicable
In actions lo recover fo r the in ­

ju ry  o r death  o f  an  e n tran t on  
p ro perty  adm ittedly  o r apparen tly  
ow ned, opera ted , o r  occupied by a 
governm ental entity o r  g overn m en­
tal em ployees, the  courts in th e  
following cases explicitly o r  a p p a r­
ently held  that the  entity  o r the  
em ployees were an “ ow ner” o f  the  
p ro perty  within the  m eaning  o f  a 
slate  recreational use sta tu te  apply­
ing to  an “ ow ner" o f  land.

See O ste rg ren  v Forest P reserve  
Dist. (1984) 104 111 2d 128, 83 111 
Dec 892, 471 NE2d 191, w here th e  
court, in bolding that a s ta tu te  
which lim ited the liability o f  land ­
ow ners’ whose p roperty  was used  
by snow m obilers who paid no fee 
for th e  use o f  the p roperty  did n o t 
unconstitu tionally  infringe on the  
snow m obilers’ right to  due process 
o r equal p ro tection , re instated  th e  
trial cou rt's  ju d g m en t dism issing 
an action  brought by a snow m obi- 
le r against the county forest p re ­
serve board  as barred  by the  s ta t­
ute.

T h e  court in S ublett v U nited 
States (1985, Ky) 688 SW 2d 328,

9. Thus, in Johnson v Stryker Corp. 
(1979, 1st Dist) 70 111 App 3d 717, 26 
111 Dec 931, 388 NE2d 932, § 12[a], 
the state recreational use statute was 
held to immunize the landowner where 
a sign posted at the defendant land­
owner’s pond stated "Swim at your

held that the  U nited S tates was the 
ow ner o f  a park con tro lled  by the 
Army C o tp s  o f  Engineers for p u r­
poses o f  a sta tu te  lim iting the lia­
bility o f  ow ners o f  park land m ade 
available to  the public w ithout pay­
m ent o f  fees. N oting that as used 
in the s ta tu te  the  w ord "ow ner" 
m eant th e  possessor o f  a fee in te r­
est, a ten an t, lessee, occupant, o r  
person  in contro l o f  the  prem ises, 
the cou rt determ ined  tha t the  Fed­
eral G overnm ent had jurisd ic tion  
and con tro l o f  the prem ises in 
question .

In a w ife's action to recover from 
the sta te  fo r the  alleged wrongful 
death  o f  h e r  husband, th e  court, in 
R ushing v S late (1980, Lu App 1st 
Cir) 381 So 2d 1250, held  that the 
sta te  recreational use sta tu te  ap­
plied to the  action because the 
sta te  ow ned the prem ises on which 
the husb and  had been  h u n ting  at 
the  tim e o f  his death , T h e  sta tu te  
applied  to  an "ow ner” o f  prem ises 
used for hun ting . T h e  husband  had 
been e lectrocu ted  while hun ting  
for frogs o n  a lake located on the 
grounds o f  a state  hospital. H old­
ing the sta te  im m unized from  lia­
bility by th e  sta tu te , the  court re ­
versed a ju d g m e n t for the  wife and 
dism issed h e r  com plaint.

Affirm ing sum m ary jud g m en ts  
for the  defendan ts, the sta le  and a 
parish “police ju ry ,"  in a wrongful 
death  and  survival action to re ­
cover for a drow ning a t a recre­
ational area  m aintained by the d e ­

own risk—we are not responsible."
10. The Model Act (see § 2[a]) states 

that “ ‘Owner’ means the possessor of 
a fee interest, a tenant, lessee, occu­
pant or person in control of the prem­
ises."
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Pendants, ilic* court, in Pratt v S tate  
(I9H1, La App 3d  Cir) 408 So 2d 
33G, cert den  (La) 412 So 2d 1098, 
held  that each o f  the  defendants 
was an “ow ner" to which the  state  
recreational use sta tu te  applied. 
T h e  sta tu te  defined "o w n er"  as the 
possessor o f  a fee in terest, a ten ­
an t, a lessee, an occupant, o r  a 
person  in contro l o f  the prem ises. 
R esponding  to the  plaintifTs con ­
tention  that the sta tu te  d id not 
apply to governm ental entities, the 
cou rt replied that, since the im m u­
nity conferred  by the statu te  was 
no t based on sovereign status, the 
sta tu te  did no t violate the state 
constitu tional p roh ib ition  against 
sovereign im m unity. T h e  court also 
po in ted  o u t that, by the  s ta tu te ’s 
term s, the  g ran t o f  im m unity was 
m ade to any landow ner who had 
m ade his land available for certain  
recreational purposes. T h e  state, 
the  court con tinued, stood  in the 
sam e position as would any private 
litigant. C onsidering  the “ police 
ju ry "  only, the  court also stressed  
that the  trial court had found that 
the  ju ry  exercised contro l over the 
facility lo som e degree, and  that 
the  plaintifTs com plaint had al­
leged  that the ju ry  exercised con ­
trol over the  area. T h e  court did 
n o t describe the relationship  be­
tween the  plaintiff and  the dece­
dent.*1

In an action to recover for inju­
ries sustained by the  plaintiff a t a 
public p layground itt an  accident 
whose n atu re  the  court did no t 
describe, the  court, in R odrigue v 
Fi.-emen’s Fund Ins. Co. (1984, La 
A pp 5th Cir) 449 So 2d 1042, held

tha t th e  state  recreational use sta t­
u te  app lied  to governm ental en ti­
ties, including the parish  recreation  
d ep a rtm en t whose in su rer was the 
d e fen d an t. T h e  p la in tiff alleged a 
failure by the d ep a rtm en t, which 
ap p a ren tly  o p era ted  the  play­
g ro u n d , to  m aintain  safe b leachers 
the re . A pparently  con stru in g  the  
term  “ ow ner,"  which the sta tu te  
defined  as the possesso r o f  a fee 
in te re s t, a tenant, a lessee, an  oc­
cup an t, o r  a person  in contro l o f  
th e  prem ises, the  cou rt po in ted  ou t 
tha t P ra tt v S tate (1981, La A pp 3d 
Cir) 408 So 2d 33(3, cert den  (La) 
412  So 2d 1098, tins subsection, 
had  sta ted  that the  sta tu te , which 
ap p lied  to an "o w n er,"  ex ten ded  
to  “ any ” landow ner who had made, 
his lan d  available fo r certain  recre­
a tional purposes. T h e  court simply 
sta led  that, a lthough  it d id  no t 
necessarily  agree  with th e  Pratt 
c o u rt 's  statu to ry  in te rp re ta tio n , it 
cou ld  n o t overlook it. H old ing  the 
in su re r  p ro tec ted  by the sta tu te , 
th e  cou rt affirmed a sum m ary ju d g - 
m e .’'  in its favor.

In  an action to  recover for in ju ­
ries suffered by the  plaintifT while 
d iv ing  in to  a sw im m ing pool o p e r­
a te d  by the defen dan t recreational 
d is tric t, the court, in M cCain v 
C om m ercial U nion Ins. Co. (1983, 
W D La) 592 F Supp  1, ques certi­
fied (CA5 La) 719 F2d 1271 (ap­
p ly ing  Louisiana law), g ran ting  the  
d is tr ic t’s and its in su re r’s m otion  
fo r sum m ary ju d g m en t, held  that 
..he d istric t was the  “ ow ner"  o f  the  
p o o l, to  which the  Louisiana recre- 
a iona l use sta tu te  app lied , since 
th ?  d istric t had und ispu ted  con tro l

11. The court, in Rodrigue v Fire- tion. expressed some reluctance in fol- 
tnen’s Fund Ins. Co. (1984, La App lowii g the Pratt Case.
5th Cir) 449 So 2d 1042, this subsec-
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over the  pool area. T h e  sta tu te  
defined "ow ner" as the possessor 
o f  a fee in terest, a tenan t, a lessee, 
an occupant, o r a person  in contro l 
o f  the prem ises. T h e  court held the 
action barred  by the  sta tu te .

In an action b rou gh t against a 
governm ent agency by the passen­
ger o f  an off-thc-road vehicle who 
was injured  when the vehicle 
tipped  over when being  driven at a 
state  park, the court in McNcal v 
D epartm ent o f  N atural R esources 
(1985) 140 M ich A pp 625, 364 
NW 2d 768, held tha t the agency 
could n o t be held liable because a 
recreational use sta tu te  relieving 
landow ners from  liability for inju­
ries to  persons using  the landow n­
er's  p roperty  for recreational p u r­
poses was applicable to state- 
ow ned properly . O bserv ing  that 
there  was support fo r the position 
that the  sta tu te  app lied  to m unici­
pally ow ned lands, the  court slated  
that it saw no reason to distinguish 
betw een lands ow ned by a local 
governm ent and lands ow ned by 
the  state.

In a fa ther’s action  to recover 
from a city for a frac tu red  leg suf­
fered by his dau g h ter when she fell 
from  a slippery slide in a public 
park ow ned and op era ted  by the  
defen dan t city, the court, in W at­
son v O m aha (1981) 209 N eb  835, 
312 N W 2d 256, held  that the sta te  
recreational use s ta tu te  applied to 
cities. O bserving tha t the sta tu te  
app lied  to the “o w n er"  o f  land, 
and tha t "ow ner” included tenan t, 
lessee, occupant, o r  person  in con­
trol o f  the prem ises, the court d e ­
clared that the term  "ow ner" was

I f .  The court, in Ducey v United 
States (1983, CA9 Nev) 713 F2d 504 
(applying Nevada law), § 30[a].. held

sufficiently b road  to cover a public 
entity. T h e  court sta ted  that n o th ­
ing on  the  face o f  the  s ta tu te  ind i­
cated in any way an in ten tion  by 
the  leg isla tu re to limit th e  sta tu te  
lo privately ow ned land. H old ing  
the city prote* ted  by the  sta tu te , 
the  court reversed  a ju d g m e n t for 
the father and  dism issed the  ac­
tion.

In th ree  consolidated  w rongful 
death  actions to recover from  the  
U nited S tates u n d er th e  Federal 
T o rt  Claim s Act fo r the  deaths o f  
th ree  recreational users o f  a na­
tional recreational area  in Nevada 
du ring  a flash flood, the court, in 
Ducey v U nited States on  o th e r 
grounds (1981, DC Nev) 523 F 
Supp 225, affd in p a rt and  revd in 
part on  o th e r  g rounds (CA9 Nev) 
713 F2d 5 0 4 ,J (applying Nevada 
law), held w ithout fu rth e r discus­
sion that the  U nited S lates was an 
“ ow ner” w ithin the m eaning  o f  the  
Nevada recreational use sta tu te , 
which app lied  to the  “ ow ner” o f  
land used  recrcationally. H old ing  
the  U nited S tates p ro tec ted  by the  
sta tu te , the  court ren d e red  ju d g ­
m ent for it.

In a trail bike o p e ra to r’s action 
to recover from  the  state  d ep a rt­
m ent o f  tran spo rta tio n , and  from  
two road  construction  con tracto rs, 
for injuries suffered w hen h e  rode  
into a barbed  wire fence a t the  end  
o f  a highway u n d er construc tion  on 
land ow ned by the B ureau o f  Land 
M anagem ent (BLM) o f  the  U nited 
States, the court, in D enton  v L. W. 
Vail Co. (1975) 23 O r  A pp 28, 541 
P2d 511, held  that the  sta te  and

that the payment-of-consideration ex­
ception applied and deprived the 
United States of statutory protection.
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the two contractors w ere each an 
“ ow ner” within the m eaning o f the 
state  recreational use statu te . T h e  
two con tracto rs were the general 
con trac to r and  the con trac to r do ­
ing the g rad ing  work on  the high­
way pro ject. T h e  sta tu te  applied  to 
the “ow ner” o f  land and defined 
“ ow ner” as the poss ssor o f  a fee 
title in terest in, n r a tenan t, a les­
see, an occupant, o r an o th er p e r­
son in possession of, “ any” land, 
T h e  court simply sta ted  that BLM 
land, a lthough  owned by the fed­
eral governm ent, was covered by 
the statu te , and  the sta te  and the 
two con tractors were persons “ in 
possession o f ’ the land. H olding 
that the  defendants owed no duty 
to the o pera to r, the cou rt affirmed 
a d irected  verdict in the ir favor.

T h e  court, in H ogg v C latsop 
C ounty (1980) 46 O r  A pp 129, 610 
P2d 1248, held  that the  state  recre­
ational use sta tu te  applied  to the 
defendan t county in a swim m er’s 
action »o recover for injuries suf­
fered when h e  allegedly struck a 
subm erged  stum p while swimming 
in a lake «n a county park. A ppar­
ently constru ing  the term  “ ow ner,” 
to  which the statu te  applied, the 
court s ta ted  that the  sta tu te  ap­
plied to public bodies as well as to 
private landow ners. However, on 
the g roun d  that the  com plaint 
stated  a cause o f action  for the 
county’s alleged recklessness, the 
court reversed  an o rd er sustaining 
the coun ty ’s dem urrer.

In an action to recover from  the 
U nited States u nder the  Federal 
T o rt Claim s Act for injuries suf­
fered w hen the  plaintiff allegedly 
fell into a m anm ade hole  in a

Pennsylvania sta te  park, which was 
on  land leased from  the  U nited 
S lates, the cou rt, in H ahn v U nited 
S tates (1980, MD Pa) 493 F  Supp 
57, affd w ithout op  (CA3 Pa) 639 
F2d 773 and  affd w ithout op  (CA3 
Pa) 639 F2d 773 and  affd w ithout 
op  (CA3 Pa) 639 F2d 777 (apply­
ing  Pennsylvania law), apparen tly  
held  that the  U nited States was an 
“ o w ner” to which the  Pennsylvania 
recreational use sta tu te  app lied . 
S ta ting  that the  U nited S tates had 
no  obligation  to make this land 
available to the  public, th e  court 
re jec ted  the  p la in tiffs  con ten tion  
tha t the  public had  a p reex isting  
rig h t to e n te r  U nited States land 
and  would receive no  benefit from  
the  sta tu te ’s relieving the  U nited 
S tates o f  liability so as to en ju r -  
age  it to o p en  its lands to  the  
public. In p o in tin g  out tha t the  
U n ited  S tates, unlike the sta te , had 
waived its sovereign  im m unity to 
som e exten t at the  tim e o f  the 
passage  o f  this sta tu te , th e  court 
app aren tly  d istinguished  H ahn  v 
C om m onw ealth  (1980) 18 Pa D & 
C 3d 260, § 3[b], the  p la in tiffs p a r­
allel action against the  state , from  
which the facts a re  taken in part. 
T h e  court h eld  the  U nited States 
p ro tec ted  by the  sta tu te .13

In an  action  in which a m inor 
son  a n d  his paren ts  sought to  re ­
cover, from  sta te  em ployees sued 
in th e ir  individual capacities, fo r 
in ju ries suffered by the boy when 
the  " tra il b ike” that he was rid ing  
struck  a cable stre tched  across a 
roadw ay used  by the  public  on 
recreational land  ow ned by the 
sta te , the court, in W irth v Ehly
(1980) 93 W is 2d 433, 287 NW 2d

13. This case was distinguished in Watterson v Commonwealth (1980) 18 
Pa D & C3d 276, § 8[b],

278

47 ALR4th L i a b i l i t y  L i m i t a t i o n — L a n d  U s e  § 3 [ b ]
47 ALR4th 262

140, held  that a state  em ployee 
sued  in his individual capacity was 
an  "o w n er” to whom the  sta te  rec­
reational use sta tu te  app lied , and 
thus was p ro tected  by the  statu te . 
T h e  em ployees worked fo r the 
sta te  agency that adm inistered  the 
land. T h e  court construed  an 
am end m en t to the  sta tu te  tha t had 
redefined  "o w n er” lo include state  
em ployees “ for pu rposes o f  liabil­
ity u n d er” a second statu te , which 
specified the conditions u n d er 
which the sta te  would pay a ju d g ­
m en t against a state  official.M T h e  
co u rt declared  that the am endm ent 
applied  to situations in which a 
sta te  official would have been  held 
u n p ro tec ted  by the  recreational use 
sta tu te  and  therefore  liable fo r in­
ju rie s  occurring  on public lands, 
a n d  in which the  state would then 
have been liable for the  ju d g m en t 
u n d e r the  second statu te . Now, the 
co u rt con tinued , the em ployee was 
p ro tec ted  by the  recreational use 
sta tu te , and  thus there  w ould be 
no  ju d g m en t for which the  state  
w ould be liable u nd er the  second 
statu te .

[b] —Statute not applicable
In  an e n tra n t’s action to recover 

fo r injuries suffered on  p roperty  
ow ned by a governm ental body, 
the  courts in the  following cases 
held  that the  body was n o t an

14. The court, in Cords v Anderson
(1978) 82 Wis 2d 321, 262 NW2d 141, 
stated that the statute had been 
amended so as to define “owner” as 
any private citizen, municipality, state, 
the United States government, and, for 
purposes o f liability under this second 
statute, any employee of these govern­
mental bodies. For cases decided un­
der the recreational use statute prior to

“ ow ner” to which the  state recre­
ational use s ta tu te  applied.

In  an action to recover for para­
lyzing injuries suffered by the 
p laintiff when h e  m ade a runn in g  
dive in to  shallow (18 to 24 inches) 
w ater from  a dock at a beach 
ow ned and  o p era ted  by the defen ­
d an t city, the  court, in H ovet v 
Bagley (1982, M inn) 325 NW 2d 
813, affirm ing the  low er c o u rt’s 
denial o f  the  city’s m otion  to dis­
miss fo r failure to  s ta te  a claim, 
held  tha t the term  "o w n er"  in the 
s ta te  recreational use s ta tu te  did 
n o t ex tend  to cities. T h e  sta tu te , 
which applied  to an  "o w n er,” 
s ta ted  that the  term  m eant the  pos­
sesso r o f  a fee in te rest o r  a life 
esta te  in, o r  a tenan t, a lessee, an 
occupan t, o r a p erson  in con tro l o f 
the  prem ises. T h e  cou rt observed 
tha t the  titles to  bo th  the first en ­
actm ent o f  the  s ta tu te  and  the 
p re se n t enactm en t had  re fe rred  to 
“ privately o w ned ” land . T h e  court 
also  po in ted  o u t that the p resen t 
enac tm en t s ta ted , in its sta tem ent 
o f  p u rpo se , tha t it was the  policy o f  
th e  sta te  to enco u rage  the use o f 
privately  ow ned lands and waters 
by the public. T h e  court stressed  
tha t the  leg isla tu re  had  reenacted  
th e  s ta tu te  in 1971, som e 8 years 
a fte r  the  abrog atio n  o f  sovereign 
im m unity, and  had  n o t a ltered  the 
language re la ting  to “ privately 
ow ned” land. T h e  court also ob-

the amendment and holding govern­
mental or governmental employee de­
fendants not owners within the mean­
ing of the statute, see Goodson v Ra­
cine (1973) 61 Wis 2d 554, 213 NW2d 
16 (city); Cords v Ehly (1974) 62 Wis 
2d 31, 214 NW2d 432 (state employ­
ees); and Cords v Anderson (1978) 82 
Wis 2d 321. 262 NW2d 141 (state 
employees).
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served tha t in 1982, subsequent to 
the accident, the  legislature had 
am end ed  the  definition o f  “ lan d "  
in the  s ta tu te  to limit it explicitly to 
privately ow ned land.

In an action in which a husband 
sought to  recover from  the state  
for injuries suffered when he alleg­
edly fell into  a m anm adc hole in a 
sta te  park, and in which his wife 
sought to  recover for h e r loss o f  
com panionship, the  court, in H ahn 
v C om m onw ealth  (1980) 18 P a  D 
& C 3d 260, held that the  state was 
no t an “ ow ner” to which the sta te  
recreational use sta tu te  applied. 
T h e  state  leased the  land  from the 
U nited States. T h e  sta tu te  defined 
“ow ner” as the possesso r o f a fee 
in terest in, o r  a tenan t, a lessee, an 
occupant, o r  a person  in control 
of, the  prem ises. O bserving that, 
when the  sta tu te  was enacted  in 
1966, the sta te  possessed  sovereign 
im m unity to the type o f  action to 
which the sta tu te  applied , the court 
declared  tha t the legislature could 
no t have believed the  sta tu te  nec­
essary to p ro tect the  state. T o  hold  
otherw ise, the cou rt continued, 
would resu lt in the  s ta tu te ’s e ither 
being  surp lusage o r reaching an 
absurd  resu lt. H old ing  the state  
not p ro tec ted  by the  statu te , the 
court den ied  its d em u rre r.14

F o r W isconsin cases, see  § 3[a].

[c] N o n g o v e rn m en ta l p a rtie s
In actions to recover for the in­

ju ry  o r dea th  o f  en tran ts on  p ro p ­
erty  to which the  d efen d an t had 
varying relationships, the  cou rts  in 
the  following cases explicitly or 
apparen tly  held  that the  defendant 
was an “ ow ner” o f the  p roperty  
within (he m eaning o f  a s ta le  recre­
ational use sta tu te  applying  to  an 
“ ow ner” o f  land.

In a m o th e r’s action lo recover 
fo r the alleged  wrongful d ea th  o f 
h e r  son, who drow ned w hile at­
tend ing  a church Sunday school 
picnic at a lake resort, the  cou rt, in 
B ourn  v H errin g  (1969) 225  Ga 
67, 166 SE2d 89, confo rm ed  to 
119 Ga A pp 226, 166 SE2d 607, 
la ter app  225 Ga 653, 171 SE2d 
124, tra n sf to  121 Ga A pp 373, 
173 SE2d 716, app  d ism d 400  US 
922, 27 L Ed 2d  183, 91 S C t 192, 
held  w ithout fu rth e r discussion 
tha t a dairy tha t had  m ade the 
picnic g ro und s and lake resort 
available to the  church, and  the 
dairy ’s general m anager, w ere each 
an  “ow ner” o f  the  picnic g rounds 
and  lake re so rt within the  m eaning 
o f  the sta te  recreational u se  sta t­
u te . T h e  sta tu te  defined  an 
“ ow ner,”  to which it app lied , as 
the  “ possesso r o f  a fee in te rest, a 
tenan t, lessee, occupant o r persons 
in  con tro l o f  the p rem ises.” 
G rounds occupied  and apparen tly  
ow ned by the  dairy included  a 
large  dairy farm , a milk processing  
p lan t and  d istribu tion  facilities, 
a long  with the  picnic g ro u n d s and 
lake re so rt.16 T h e  cou rt d id  not

15. This case was apparently distin­
guished in Hahn v United States (1980, 
WD Pa) 493 F Supp 57, affd without 
op (CA3 Pa) 639 F2d 773 and afTd 
without op (CA3 Pa) 639 F2d 773 and 
afid without op (CA3 Pa) 639 F2d 777 
(applying Pennsylvania law), § 3[a], the

husband’s parallel suit against the 
United States.

16. Some of the facts o f this case are 
taken from the intermediate appellate 
court decision, Herring v R. L. Mathis 
Certified Dairy Co. (1968) 118 Ga App 
132, 162 SE2d 863, afTd in part and 
revd in part 225 Ga 67, 166 SE2d 89.
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specify the  statu to ry  category into 
which it believed the  general m an­
ager fell. O n  o th e r g ro und s, how­
ever, the  court in effect denied 
sum m ary ju d g m en t m otions su b ­
m itted by th e  dairy and  the  general 
m anager, who a long with the 
church and the  su p e rin ten d en t o f  
the Sunday school w ere defen­
dants.

In two es ta te s’ consolidated 
w rongful d ea th  actions to recover 
for the  d ea th s o f two b ro th e rs  in a 
snow m obile accident, the  court, in 
Estate o f  T h om as v C onsum ers 
Power Co. (1975) 58 M ich  App 
486, 228 N W 2d 786, afTd in part 
and revd in part on  o th e r  grounds 
394 Mich 459, 231 NW 2d 653, 
held that o n e  defendan t, a pow er 
com pany tha t held  an casem ent on  
the p rope t ty on which the accident 
occurred , was an “ ow ner” within 
the m ean ing  o f  the  sta te  recre­
ational use sta tu te , which applied 
to the  “ ow ner, tenan t o r lessee o f  
. . . p rem ises.” T h e  b ro th e rs  were 
killed w hen the snow m obile they 
were o p era tin g  collided with a guy 
wire anchoring  one  o f  th e  pow er 
com pany’s utility poles. T h e  com ­
pany’s easem ent allow ed the  p res­
ence o f  its several utility poles and  
su ppo rting  guy wires. T h e  court 
p o in ted  o u t that an  easem ent was 
an in te rest in land  that was re ­
qu ired  to be reco rded  with the 
reg ister o f  deeds in the  sam e m an­
ner as a fee sim ple esta te  to give 
notice to  fu tu re  pu rchasers . T h e  
estates con tended  tha t the  pow er 
com pany was not p ro tec ted  by the 
sta tu te  because it could  n o t accept 
valuable consideration  fo r the use 
o f  the  p roperty , w ithin the  m ean­
ing o f  a section  o f  the  sta tu te  p re ­
serving a landow ner’s liability 
w here the  in ju red  recreational user

had paid a valuable consideration  
to e n te r  th e  p ro perty . D isagreeing, 
the court p o in ted  ou t tha t the  sta t­
u te  d id  not specifically condition  its 
availability on a d efen d an t's  ability 
to accept considera tion . H old ing  
the defendan ts, the  pow er com ­
pany and th e  ow ner o f  the  land on 
which the  acciden t occurred , im ­
m unized by the  sta tu te , the  court 
g ran ted  them  sum m ary ju d g m en t.

In two conso lidated  actions to 
recover for the e lectrocu tion  death  
o f o n e  sister, an d  m ental distress 
suffered by a second  sister, who 
viewed the  first s ister’s partially 
b u rn ed  body, the  court, in C raw ­
ford  v C onsum ers Pow er Co.
(1981) 108 M ich App 232, 310 
N W 2d 343 (d isapproved  on  o th e r  
g ro un ds B urnett v A drian, 414 
Mich 448, 326 N W 2d 810), a p p a r­
ently  held  tha t the defendan t 
pow er com pany was an "o w n er"  
w ithin the  m ean ing  o f  the  state  
recreational use sta tu te . T h e  first 
sis te r was killed w hen, on  foot in a 
w ooded a rea , sh e  cam e into  con­
tact with a dow ned  electric w ire o f 
the  pow er com pany. T h e  s ta tu te  
app lied  to the "ow ner, ten an t o r 
lessee” o f  “ p rem ises.” T h e  pow er 
com pany apparen tly  did n o t own 
the land on  which the  accident 
occurred , b u t held  only an ease­
m en t for its pow erlines. T h e  court 
s ta ted  that an easem en t h o ld e r was 
a sufficient ow ner o f  the  land  un ­
d e r the  s ta tu te  to  invoke its p ro tec ­
tion. Affirming th e  dism issal o f  the 
p la in t i f f s ’ o r d in a r y  n e g l ig e n c e ,  
gross negligence, and trespass 
counts, and  reversing  the  dism issal 
o f th e  nuisance count, the  court 
held  the  o rd inary  negligence count 
p rec luded  by the  statu te .

In  D enton  v L. W. Vail Co.
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(1975) 23 Or App 28, 541 I*2d 
511, § 3[a], a (rail bike o p e ra to r’s 
action lo  recover from  two road  
construction  con tracto rs fo r in ju ­
ries suffered when lie rode  in to  a 
barb ed  wire fence a t the  e n d  o f  a 
highway u n d er construction , the  
court held  tha t the  con trac to rs 
were each  an  “o w ner” w ithin the  
m eaning  o f the  state  recreational 
use statu te .
§ 4. “Owner o f any estate” in real 

property
[a] Statute applicable

In an action to recover fo r p e r ­
sonal injury suffered by an e n tran t 
on  p roperty  ow ned o r  occupied by 
the  defendan t, the courts in the  
follow ing cases explicitly o r  a p p a r­
ently held  that the defendan t was 
an  “ ow ner o f  any esta te  in real 
p ro p erty "  w ithin the  m eaning  o f  a 
stale  recreational use statu te  apply­
ing to such an ow ner.

A pparently  constru ing  th e  term  
"ow ner o f  any esta te  in real p ro p ­
erty ,”  the  court, in L ostritto  v 
S o u th e r n  P acific  T r a n s p .  C o . 
(1977, 1st Dist) 73 Cal A pp 3d 
737, 140 Cal R p tr  905 (d isagreed  
with on  o th e r g rounds P o tts v 
H alsted  Financial C orp . (2d Dist) 
142 Cal App 3d  727, 191 Cal R p tr  
160), dism issed a negligence coun t 
in the com plain t o f  the plaintiff, 
who b roke his neck diving from  a 
railroad  trestle  into a shallow river 
below, against the defendan t rail-

17. This case was distinguished in 
Pacific Gas & Electric Co. v Superior 
Court (1983, 3d Dist) 145 C al App 3d 
253, 193 Cal Rptr 336, § 32.

It should also be noted that in Darr 
v Lone Star Industries, Inc. (1S79, 3d 
Dist) 94 Cal App 3d 895, 157 Cal Rptr 
90, § 4[b], involving a similar dive off a

road . T h e  sta tu te  p rov ided  that 
"an  ow ner o f  any esta te  in real 
p ro p erty ' had no du ty  o f  care to  
keep the  prem ises safe fo r entry  o r 
use by o thers fo r "w ate r sp o rts"  
and o th e r  specified recreational ac­
tivities, n o r to  give any w arning o f  
hazardous conditions. T h e  court 
concluded  w ithout fu rth e r discus­
sion that since the railroad  was th e  
ow ner o f  the  estate— it ow ned bo th  
the trestle  and  the sub jacen t river 
b o tto m  the sta tu te  p rec luded  the  
ra ilro ad ’s liability fo r failure to use 
o rd inary  care in the  keeping  o f  the  
prem ises o r in the m a tte r o f  w arn­
ing .17 T h e  court s ta ted  that the  
sta tu te  com prehended  prem ises 
generally  unsuited  for recreation , 
such as the trestle , in add ition  to  
rural lands, w oodlands, and  the  
like.18

In an  action seeking recovery fo r 
injn-ics suffered when the  plaintiff 
fell from  a bu lldozer on  the  defen ­
dant scrap disposal co rp o ra tio n ’s 
p ro perty , the  court, in Sm ith v 
Scrap Disposal C orp . (1979, 4 th  
Dist) 9 6  Cal App 3d  525, 158 Cal 
R ptr 134, held  that the  sta te  recre­
ational use sta tu te  app lied  to the  
co rp o ra tio n ’s p roperty , which w.is 
located  on  a p o rtio n  o f  a m arine 
term inal and which the  corpora tion  
con tro lled  u n d e r a u se  a n d  occu­
pancy perm it issued by th e  unified 
po rt district. N oting tha t the  sta t­
ute app lied  to an "o w n er o f any 
esta te  in real p ro p erty ,” the  court

bridge into a river, a bridgeowner who 
did nor. own the riverbed was held not 
protected by the statute.

18. The court, in Potts v Halsted 
Financial Corp. (1983, 2d Dist) 142 
Cal App 3d 727, 191 Cal Rptr 160, 
§ 13[b], declined to embrace this state­
ment.
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was apparen tly  constru ing  that 
term . T h e  plaintiff and  two friends 
had  been fishing o n  an o th e r part 
o f  the  term inal and , leaving to  go 
hom e, had driven a lo n g  a road  that 
was on  a com m on area  o f  the  te r­
minal. O n e  o f  th e  p la in tiffs  friends 
ju m p ed  o u t o f  the  car and  en te red  
the  co rp o ra tion ’s p roperty . T h e  
plaintiff then  e n te re d  th e  p ro perty  
also, allegedly to p reven t the friend 
from  riding the  b u lldozer situated  
on it. Since the  injury  took place 
w here  the  co rp o ra tio n  had con tro l, 
the  duty o f  m ain tenance, and the 
right to b a r ingress, declared  the 
court, invoking the  p ro tec tio n  o f 
the  sta tu te  served its pu rpose. O n 
the  g rou nd , how ever, that there  
existed a question  o f  fact as to the 
p la in tiffs  recreational in ten t, the  
cou rt reversed a sum m ary ju d g ­
m ent for the  corp o ra tio n .

In  an action in which one who 
was injured  while sun bath ing  on  a 
beach sought to  recover from  the  
ow ner o f  beachfron t p roperty , the 
cou rt, in C ollins v T ip p e tt (1984, 
4 th  Dist) 156 C al A pp 3d 1017, 
203 Cal R p tr  366, affirming a ju d g ­
m en t for the p ro p erly  ow ner, held 
tha t she was an  "ow n er o f  any 
esta te  in real p ro p e rty ” to whom  
the  state recreational use sta tu te  
applied . T h e  o w n er’s p rop erty  in­
c luded the  beach and a cliff that 
ex tend ed  dow n to  the  beach. T h e  
su n b a th er was in ju red  when a 
piece o f  gunite, a concrctelike su b ­
stance  sprayed on  clifTs to p reven t 
erosion , broke off the  cliff and  fell 
on  him. T h e  co u rt declared  that, 
a lthough  the p ro p erty  had becom e 
subject to  a pub lic  easem ent fo r 
recreational use as a  beach, the 
landow ner could p roperly  invoke 
the  s ta tu te 's  p ro tectio n  because she 
rem ained  the ow ner o f  the u n d e r­

lying fee. T h e  court held  the  land­
ow ner p ro tec ted  by the  statu te .

See Sim pson v U nited  Stales 
(1981, CA9 Cal) 652 F2d 831. on 
rem and (CD Cal) 564 F Supp  945 
(applying California law), an action 
in which a person  who was walking 
in a national forest sought to  re ­
cover u n d er the  Federal T o rt 
Claim s Act (FTCA) from  the  
U nited States for injuries suffered 
when th e  g rou nd  u n d ern ea th  him 
gave way and he  fell in to  an u n d er­
g round  hot-w atcr poo l, and  in 
which the  court sta ted  that the 
California recreational use sta tu te  
applied to private persons . T h e  
statu te  p rov ided  that an "o w n er o f 
any esta te  in real p ro p erty "  owed 
no  duty  o f  care  to keep  the  p rem ­
ises safe for en try  o r  use  by o thers 
for any recreational p u rp o se . T h e  
court dec lared  that the  U nited 
States was the rcfr. * en titled  to  the 
p ro tectio n  o f  the  .a lu te , since u n ­
d er the  FTCA the U nited  States 
was liable fo r negligence in the 
sam e m an ner and  to th e  sam e ex­
ten t as a private individual would 
be  in sim ilar circum stances. How­
ever, on  o th e r  g rounds the  court 
reversed  a sum m ary ju d g m e n t for 
the U nited Stales.

See also Von T a g en  v U nited 
States (1983, ND Cal) 557 F  Supp 
256 (applying C alifornia law), an 
action in which an autom obile  
driver sought to recover u n d er the 
Federal T o r t Claims Act (FTCA) 
from th e  U nited States for injuries 
suffered in an autom obile  accident 
while he  w,;s driving in a federal 
recreational area  in C alifornia, and  
in which the  court held  tha t the 
C alifornia recreational use sta tu te  
app lied  to private individuals. By 
its term s the  statu te  com p reh end ed
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the “ ow ner o f  any esta te  o r any 
o th e r in terest in real p ro perly ."  
T h e re fo re , said the  court, the 
U nited States was en titled  to the 
p ro tection  o f  the  s ta tu te  since u n ­
d er the  FTCA the U nited  States 
was liable for negligence in the 
sam e m anner and  to the  sam e ex­
ten t as a private individual. Acting 
in part on  o th er g rounds, the  court 
g ran ted  in part and den ied  in part 
the  U nited States m otion  for sum ­
mary judg m en t.

For d isapproved California cases 
holding o r assum ing tha t sta te  gov­
ernm ental entities cam e within the 
expression “ ow ner o f  any esta te  in 
real p roperty "  in the  California 
recreational use sta tu te , see § 4[bJ.
[b] Statute not applicable

In actions to recover for injury 
o r death  suffered by an e n tran t on, 
o r in a body o f  w ater adjoining, 
p roperty  in which the  defendant 
had an interest, the courts in the 
following cases held tha t the  defen ­
dan t did not com e within the  term  
“ ow ner o f  any estate  in real p ro p ­
erly ,"  n o r the term  “ ow ner o f  any 
esta te  o r  any o th e r in te rest in real 
p rop erty ,"  o r that it had  no t been 
established that the defend an t did 
com e within o ne  o f  these term s, in 
a state recreational u se  s ta tu te  a p ­
plying to such an ow ner.

H old ing  that the sta te  rec re ­
ational use statu te , which applied 
lo  “an ow ner o f  any esta te  o r  any 
o th e r in terest in real p ro p erty ,”

19. T h e  cou rt d isap p ro v ed  con tra ry  
resu lts  reached  in B lakley v S ta te  
(1980, 1st Dist) 108 C al A p p  3d  971, 
167 Cal R p tr  1 (h o ld ing  th a t s ta tu te  
app lied ); M oore  v T o r ra n c e  (1979 , 2d 
D ist) 101 C al A pp 3d  66, 166 Cal R p tr 
192 (ho ld ing  tha t s ta tu te  app lied ); G cr-
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did n o t encom pass public entities 
as ow ners, the  court, in Delta 
Farm s R eclam ation Dist. v S uperio r 
C ourt (1983) 33 Cal 3d 699, 190 
Cal R p tr 494, 660 P2d 1168, cert 
den  464 US 915, 78 L Ed 2d  257, 
104 S Ct 277, den ied  u petition  for 
writ o f  m andate  by which a recla­
m ation d istrict sought to d irect the 
trial court to  sustain the d istrict's 
general d em u rrer to  a com plaint 
seeking dam ages for the wrongful 
d ea th  o f  two 15-year-old girls who 
d row ned  in a canal ow ned by the 
district and fo r personal injuries, 
including  em otional d istress, suf­
fered by family m em bers w ho wit­
nessed  the drow nings. T h e  court 
sta ted  that, had  the  legislature in­
ten d ed  to b rin g  public entities un­
d e r  the  um brella o f  the sta tu te , it 
w ould have expressly said so. 
Po in ting  ou t that the  s ta tu te  and 
the  sta te  to rt claims act had  gone 
th ro u g h  the legislative process o f 
consideration  and  passage join tly , 
the  court said that the two should 
be construed  so as to  p ro duce  har­
m ony ra th e r than  dissonance. H ar­
m ony betw een the two could be 
ob ta ined  only if  the sta tu te  was 
con stru ed  as no t applying to public 
en tities, the cou rt declared, since 
(1) the  sta tu te , unlike the act, p re ­
served the  then  prevailing distinc­
tions betw een trespassers, licens­
ees, nd  invitees, and  (2) applica­
tion  o f  the  s ta tu te  to public entities 
w ould lead to  patently  absurd  re ­
sults and  w ould eviscerate !arge 
po rtions o f  the  act.19

kin v S an ta  C la ra  Valley W a te r Dist. 
(1979 , 1st Dist) 95  C al A pp 3d  1022, 
157 Cal R p tr  612  (assum ing  th a t s ta t­
u te  app lied ); a n d  English  v M arin  M u­
n icipal W ate r D ist. (1977, 1st D ist) 66 
C al A pp  3d  725 , 136 Cal R p tr  224 
(assum ing  tha t s ta tu te  app lied ). A t the
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In an action  in which a m otorcy­
clist sought to recover from  an 
earth  rem oval com pany for p e r­
sonal injury suffered when he 
drove ofT a “ blind shear e n d "  o f  a 
pile o f  d irt, the court, in O ’Shea v 
C laude C. W ood Co. (1979, 3d 
Dist) 97 Cal App 3d 903, 159 Cal 
R ptr 125, reversing a sum m ary 
ju d g m en t for the com pany, held  
thivt a triab le  issue o f  fact existed 
concerning  w hether the  com pany 
was an "o w n er o f any e sta te  in real 
p ro perty "  to  which the sta te  rec re ­
ational use sta tu te  applied . U nder a 
w ritten agreem en t with the  lan d ­
ow ner, the  com pany ag reed  to ex­
cavate p o n d in g  basins and  rem ove 
the d irt from  the land. T h e  ag ree ­
m ent p erm itted  the  com pany to 
stockpile d irt on the  land  tem po­
rarily if it could  not be  rem oved at 
once. T h e  court s ta ted  that, if  a 
contract gave a party exclusive p o s­
session o f  the  prem ises against all 
the  w orld, it was a lease, w hereas if  
the  con tract m erely conferred  a 
privilege to the  party to occupy the  
prem ises tind er the ow ner, it was a 
license. Pointing ou t that the  earth  
rem oval com pany’s con tract did 
no t specify the  specific area in 
which the stockpiled dirt was to be 
sto red , and  did not p u rp o rt to give 
the com pany exclusive possession  
o f  the  p roperty , the court held  that 
the ag reem en t conferred  a license 
ra th e r than  a lease. D escribing the  
purpose  o f  the recreational use 
s ta tu te  as encourag ing  landow ners 
o r possessors to open  up the ir land

tim e o f  its app lica tion  in each  o f  th e se  
cases, th e  s ta tu te  ap p lied  to  th e  
"o w n e r  o f  any  es ta te  in  rea l p ro p e r ty .”

20. In  Pacific Gas 8c E lec tric  C o. v 
S u p e r io r  C o u r t (1983, 3d  D ist) 145 C al 
A pp 3d  253 , 193 Cal R p tr  336, th e

to  recreational users, the court d e ­
c la red  that the  sta tu te  applied  to 
landow ners o r  possessors who had 
a possessory  in te rest in the land. 
T h e  court held , therefore , that the 
determ inative  issue was w hether 
th e  com pany had  a right o f  po sses­
sion as against the  m otorcyclist.20

In an action in which a diver 
a ttem p ted  lo recover, from  the 
ow ner o f  a p rivate  bridge, for in ju ­
ries suffered w hen lie dived ofT the 
b rid g e  in to  the  river u n d ern ea th  
and  apparen tly  h it a subm erged  
steel culvert o r  concrete  piling, the 
cou rt, in D arr v Lone S tar In d u s­
tries, Inc. (1979, 3d Dist) 94 Cal 
A pp 3d 895, 157 Cal R p tr 90, 
reversing  a ju d g m en t o f  nonsu it 
and  rei.-anding the  m atte r for fu r­
th e r  p roceed ings, held that the  
b ridg eow n er was not an “ ow ner o f 
any esta te  in real p rop erly "  w ithin 
th e  m ean ing  o f  the sta te  re c re ­
ational use s ta tu te , which app lied  
to  such landow ners. T h e  b rid g ­
eow n er em ployed the b ridge to 
haul gravel across the river. T h e  
p ro p erty  on  w hich 'h e  b ridge was 
bu ilt, the  riverbed , was ow ned by 
the  state; the  b ridgeow ner used  the 
b ridg e  u n d e r a “ Right o f  Entry 
P erm it” g ran ted  by the state. T h e  
co u rt held  that the  perm it g ran ted  
the  b ridgeow ner an easem ent in 
th e  riverbed . T h e  court sla ted  that 
the  use o f  the  words " leased  for 
two years"  in the  perm it did not 
re n d e r  the  b ridgeow ncr's  in te rest a 
leaseho ld , since the term  " le a se ” 
m erely  described  the length , not

c o u rt n o te d  th a t th e  s ta te  re c rea tio na l 

u se  s ta tu te  h ad  b e en  am ended  in 1980 

to  in c lu d e  no t on ly  ow ners o f  e s ta te s  in 

rea l p ro p e rty , b u t a lso  ow ners o f  any  

o th e r  in te re s t in rea l p rop e rly , w h e th e r 

p o sse sso ry  o r  nonpo sscsso ry .
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the  natu re , o f  the interest con­
veyed. D eclaring that the term  "es­
ta te"  in the sta tu te  was confined to 
those  in terests in land that were o r 
could becom e possessory, the 
court held  that the bridgcow ncr's 
easem en t was nonpossessory and 
thus no t an “ esta te .” T herefore, 
the  co u rt concluded, the statute 
d id  n o t bar the  diver’s action.31

In an action in which a m otorcy­
clist sought to recover from the 
city for injuries sustained when he 
struck a cable stretched  across a 
city-owned paved road , the court, 
in N elsen v G ridley (1980, 3d Dist) 
113 C al App 3d 87, 169 Cal R ptr 
757, reversing a sum m ary ju d g ­
m ent fo r the  city, held that the 
sta le  recreational use statute did 
no t apply to public landowners. 
T h e  sta tu te  by its term s covered an 
"o w n er o f  any estate  in real p rop­
erty ."  T h e  cou rt declared that ap­
plying the  s ta tu te 's  broad  immunity 
to all types o f  public properties 
m ade little sense. I f  the publicly 
ow ned p ro perly  in question were a 
city park  in tended  solely as a pub­
lic recreational facility, the court 
po in ted  out, a statu tory  grant o f 
im m unity for such property  would 
not fu rth e r encourage recreational

21. In Pacific Gas & Electric Co. v
Superior Court (1983, 3d Dist) 145 Cal
App 3d 253, 193 Cal Rptr 336, the
court noted that the state recreational
use statute had been amended in 1980
to include not only owners of estates in 
real property, but also owners of any 
other interest in real property, whether 
possessory or nonpossessory. The 
court stated that the amendment mani­
fested a legislative intent to abrogate 
the decision in the Darr Case declining 
to extend the immunity of the statute 
to nonpossessory interests such as 
easements.

usage; or, the  court con tinued , in 
the  case  o f a public road , the  very 
p u rp o se  o f  which was to provide 
an  avenue  for public travel, there  
w ould be no  rational basis for 
g ra n tin g  im m unity based on the 
in ju red  p e rso n ’s use o f  the  road 
fo r a recreational p u rp o se  as o p ­
po sed  to  som e o th er pu rpose . T h e  
co u rt fu rth e r held  that the  sta tu te 's  
conflict with the sta te  to rt claims 
act revealed  that the  s ta tu te  was 
n o t in te n d e d  to apply to  public 
landow ners. T h e  cou rt said that, 
w here  general and  specific sta tu ­
tory  provisions conflicted, the sp e ­
cific p rovision , in this case the act, 
p revailed  over the general on e .33

See Sm ith v Scrap Disposal 
C orp . (1979, 4th Dist) 96 Cal App 
3d 525 , 158 Cal R p tr  134, an ac­
tion b ro u g h t to recover fo r injuries 
suffered  when the p laintiff fell ofT a 
b u lld o zer on  property  occupied by 
the  defen dan t scrap disposal co r­
p o ra tio n , in which the  co u rt stated 
that, had  the  injury occurred  on a 
com m on area  adjacent to the  co r­
p o ra tio n 's  p roperty , the  sla te  rec­
rea tio n a l use sta tu te  probably  
w ould  no t apply. N oting that the  
s ta tu te  applied  to an  “ ow ner o f  any 
es ta te  in real p rop erty ,"  the  court

It should also be noted that, in Los- 
tritto v Southern Pacific Transp. Co. 
(1977, 1st Dist) 73 Cal App 3d 737, 
140 Cal Rptr 905 (disagreed with Potts 
v Halsted Financial Corp. (2d Dist) 142 
Cal App 3d 727, 191 Cal Rptr 160), 
§ 4[a], involving a similar dive ofT a 
trestle into a river, a railroad that 
owned the bridge was held protected 
by the statute where the railroad also 
owned the riverbed.

22. The court disagreed with the 
cases that the state supreme court dis­
approved in the Delta Farms Case, this 
subsection.
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§ 5 [ a ]

was apparently  constru ing  that 
term . T h e  plaintiff and  two friends 
had been fishing fo r the  day on a 
m arine term inal that the  corpora­
tion occupied in p art. W hen they 
left they drove hom e along  a road 
on  the  com m on area o f  the term i­
nal. O ne  o f  the  plaintiff’s friends 
ju m p ed  out o f  the  car and  en tered  
the co rp o ra tio n ’s property ; the 
plaintiff did also, and  his injury 
la ter ensued. T h e  cou rt observed 
that the co ip o ra tio n  held  an ease­
m ent foi ingress and  egress over 
th e  c o m m o n  a re a .  H o w e v er, 
po in ted  out the cou rt, the  corpora­
tion  had only a m inim al property  
in te rest in, and  had  no  duty o f 
m aintenance o r con tro l over, that 
com m on area. O n  the g round  that 
the re  existed a question  o f  fact as 
to the  p la in tiffs recreational intent, 
the  court reversed  a sum mary 
ju d g m en t for the  corporation .
§ 5. Owner opening land to pub­

lic access23
[a] Statute applicable

A pplying a sta te  recreational use 
sta tu te  defining th e  landow ners to 
which it applied  as those "w ho 
allow m em bers o f  the  public lo 
u se"  the land, o r  th ro u g h  use of a 
sim ilar expression , the  courts in 
the  following cases, involving ac­
tions to recover for an e n tran t’s 
injury o r  death  on  p roperty  owned 
o r occupied by the  defendant, ex­
plicitly o r apparently  held  that the 
defendan t cam e w ithin the quoted  
expression , o r tha t it had  not been 
established that he d id  not com e 
w ithin the expression .

In  an action  in which a passen­
g er on  a  pow er com pany’s private 
railway so ugh t to  recover from  the 
com pany for in juries suffered when 
h e  fell o T  the  flatcar he  was rid ing 
and  was ru n  over, the  cou rt, in 
S ta te  ex rel. T u cker v District 
C o u rt o f  T h ir te en th  Jud icial Dist. 
(1970) 155 M o n t 202, 468 P2d 
773, held  tha t the  com pany was a 
" te n a n t"  w ithin the m eaning  o f  the 
s ta te  recrea tional use sta tu te , which 
app lied  to  a “ land lo rd  o r  tenant 
w ho perm its by act o r  im plication, 
any p erso n  to  e n te r  u pon  any 
p ro perty  in the  possession o r  u n ­
d e r  the con tro l o f  such landow ner 
o r  ten an t."  T h e  railway ran  for 2- 
x/ i  m iles from  the  com pany 's “ hoist 
h o u se "  to  its dam . T h e  U nited 
S tales ow ned the real esta te  on 
which the  dam , railway, and  hoist 
ho use  w ere located. T h e  com pa­
ny’s righ ts w ere defined in a docu­
m en t en titled  " O rd e r  Issu ing  Li­
cen se ."  T h e  cou rt s ta ted  that the 
d o cum en t gave (he com pany  the 
occupation , possession , and  use o f  
th e  land fo r a fixed term  o f  years, 
fo r which the  com pany paid  the 
gov ernm en t an  annual fee. T h o  
cou rt held  tha t the d o cum en t c re­
a ted  b o th  a lease and  a license. 
F ind ing  the  com pany p ro tec ted  by 
th e  sta tu te , the  court in effect p er­
m itted  the  com pany to  assert an 
affirm ative defense  o f  th e  sta tu te .

C on stru in g  the expression  "any 
public  o r  private landow ners o r 
o th e rs  in lawful possession  and 
con tro l o f  agricu ltu ra l o r forest 
lands . . . who allow m em bers o f

23. This section collects those cases 
involving the construction of a recre­
ational use statute explicitly incorporat- 
inc the requirement of opening 'and to

public access in the expression defining 
the landowners to which the statute 
applies. Most if not all statutes effec­
tively aonlv onlv to such landowners.
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(lie pub lic  to u se"  the  lands, to  
which landow ners the sta te  rec re ­
ational use s ta tu te  applied, the  
court, in M cCarvcr v M anson Park 
8c R ecrea tio n  Dist. (1979) 92 W ash  
2d 3 7 0 , 597 P2d 1362, two p a r­
en ts’ action  to recover fo r the  al­
leged w rongful death  o f  the ir 
d au g h te r, held  tha t the defendan t 
park and  recreation  d istrict cam e 
within (he term s o f  the  statu te . T h e  
d a u g h te r  fell o r  was pushed  from  
the d iv ing  tow er in a public swim­
m ing a rea  op era ted  by the  district. 
O bserv ing  that the  act that had  
am ended  th e  sta tu te  to include 
public landow ners had sta ted  that 
the a m en d m en t’s pu rp ose  was to 
g ran t au thority  to  local govern ­
m ents to  m aintain a system o f  all- 
terrain  vehicle trails, the  paren ts  
co n ten d ed  that the  sta tu te  applied  
lo p u b lic  landow ners only insofar 
as a ll-te rra in  vehicle opera tion  was 
involved. T h e  cou rt re jec ted  this 
a rg u m en t as well as the  p a re n ts’ 
con ten tions that the  application o f  
the s ta tu te  to  public parks defeated  
a pu b lic  policy in favor o f  p rov id ­
ing th e  public with safe facilities, 
and th a t the  sta tu to ry  p u rp o se  o f  
encou rag ing  the open ing  o f  land to 
public recreational use did n o t a p ­
ply to  the  state. H old ing  the d is­
trict p ro te c ted  by the sta tu te , the  
court affirm ed the  dism issal o f  the  
action.

In  Pow er v U nion P. R. Co. 
(1981, CA9 W ash) 655 F2d 1380 
(applying W ashington  law), a 
m o th e r’s action to recover from  a 
railroad  fo r her d au g h te r’s a lleg­
edly w rongful death , the  court re ­
versed a  ju d g m en t for the  m other 
and rem an d ed  the  case fo r fu rth e r 
consideration  o f  w hether the  rail­
road was an  ow ner w ithin the  
m ean ing  o f  the  W ashington rec re ­

ational use sta tu te . T h e  sta tu te  ap­
p lied  to  "any public  o r  private 
landow ners o r o th e rs  in lawful pos­
session and con tro l o f  any lands 
. . . who allow m em bers o f  the 
public to  use" th e  land for ou td o o r 
recreation . T h e  d a u g h te r  was hit 
by a t rain while s tand ing  on the 
tracks. The cou rt held  that the 
railroad  was in lawful possession 
and  contro l o f th e  land  in W ash­
ing ton  on  which the tracks were 
located. Its conclusion  followed, 
the  cou rt said, from  an in te rp re ta ­
tion  o f  a 999-year con tract signed 
in 1911 by the ra ilroad  and the 
ow ner o f  the tracks and  right-of- 
way. T h e  court s tressed  that, u nd er 
the  contract, the ra ilroad  could not 
be o usted , and it was perm itted  to 
im prove the facilities and  make 
n eeded  repairs. T h e  court d e ­
clared , however, tha t a rem and  was 
necessary  because the low er court 
had  failed to ad d ress  adequately  
w hether the railroad  allow ed the 
public to  use the  land. T h e  low er 
c o u rt’s finding tha t the  railroad’s 
em ploy ees had "ac tu a l know ledge” 
o f  the  use o f th e  land “ on a fre­
quen t basis" was insufficient, the 
court said.

In  a m other’s ac tion  to recover 
u n d er the  Federal T o rt Claims Act 
from  the  United S tates for severe 
injuries suffered by h e r  d augh ter 
while “ snow slid ing ” o n  an inner 
tube  in a national park  within 
W ashington, the cou rt, in Jo n e s  v 
U nited  States (1982, CA9 Wash) 
693 F2d 1299 (apply ing  W ashing­
ton law), held th a t the  U nited 
S tates was a " rec rea tio n a l land­
o w n er"  within th e  m ean ing  o f  the 
W ashington  recrea tional use stat­
u te . A lthough th e  sta tu te , which 
app lied  to "any public  o r  private 
landow ners or o th e rs  in lawful pos­
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session and  contro l o f  agricultural 
o r fo rest lands . . . who allow 
m em bers o f  the public to u se"  the 
lands fo r o u td o o r recreation , d id 
not use  the term  "recreational 
landow ner,"  (he court was a p p a r­
ently referring  to the  landow ners 
described  by the sta tu te  as in ­
cluded within it. W hile no t con­
tend ing  that the  governm en t’s s ta ­
tus as a political entity  p recluded 
its p ro tection  by th e  statu te , the 
m o ther argued that th e  sta tu te  ap ­
plied only to landow ners who as a 
result o f  the sta tu te  gave up  their 
right to  keep the public from  the 
land. She po in ted  o u t that the  n a ­
tional park was established som e 
30 years p rio r to the  enactm ent o f  
the sta tu te . T h e  court stressed , 
how ever, that federal regulations 
perm itted  the governm ent to close 
the park , o r a p art thereof, o r  re ­
strict its use. H old ing  the U nited 
Stales p ro tected  by the  statu te , the  
court affirmed a ju d g m en t in its 
favor.

In M organ v U nited States 
(1983, CA9 W ash) 709 F2d 580 
(applying W ashington law), a 
w rongful death  action to recover 
from th e  U nited S tates u n d er the  
Federal T o rt Claim s Act fo r the  
accidental e lectrocu tion  o f  the  
plaintifTs deceden t in an electri­
cally charged  lake w ithin a national 
recreation  area in W ashington, the 
court apparently  held  that the  
U nited Slates was a “ recreational 
landow ner" within th e  m eaning o f 
the W ashington  recreational use 
statu te . O bserving that the sta tu te  
applied  to “ any public o r private 
landow ners o r o thers in lawful p o s­
session and con tro l o f  any lands 
. . . w ho allow m em bers o f  the  
public to use” the lands for rec re ­

ational purposes, the  co u rt ap p a r­
ently in tended  th e  term  " rec re ­
ational landow ner" to re fe r to this 
class o f  landow ners to whom  the 
sta tu te  applied. H old ing  th e  U nited 
Slates p ro tected  by the  sta tu te , the  
court affirmed sum m ary ju d g m en t 
in its favor.
[b] Statute not applicable

In actions to recover fo r injuries 
suffered by an e n tran t on  a land o r 
w ater area allegedly o r adm itted ly  
ow ned o r con tro lled  by th e  defen ­
dan t o r its insured , th e  courts in 
the following cases expressly o r 
apparently  held  tha t the  defendan t 
o r the  insured  d id  n o t com e 
w ithin, o r that it had not been 
established that the  defen dan t did 
com e within, an expression  defin­
ing, in varying language, the  lan d ­
ow ners to whom  the  s ta te  recre­
ational use sta tu te  app lied  as lan d ­
ow ners who perm itted  public ac­
cess to their land, o r  who provided  
the public with a park.

In an action  in which a " jo h n  
bo at"  passenger, who was in jured  
w hen the b o a t collided  with a div­
ing dock while o p era tin g  in a lake, 
sought to recover from  a lakefront 
p rop erty  ow ner who allegedly 
ow ned, con tro lled , o r  m aintained  
the dock, the  court, in A rias v S tate  
Farm  Fire 8c Casually C o. (1983, 
Fla A pp D I) 426 So 2d 1136, re ­
versing a sum m ary ju d g m e n t for 
the p ro perty  ow ner, s ta ted  that 
the re  existed a factual issue u n re ­
solved by the  reco rd  ivhether the 
p roperty  ow ner was an "ow n er o r 
lessee who provides the public with 
a park area for o u td o o r  rec re ­
a t io n a l  p u r p o s e s ,”  w ith in  th e  
m eaning o f  the sla te  recreational 
use sta tu te , which im m unized  such 
ow ner o r lessee from  liability. T h e
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court po in ted  out that the  record 
did no t disclose w hether the  p ro p ­
erty o w n er’s p rop erty  com pletely 
enclosed the  lake. T h e  court ques­
tioned  w hether there  were o th e r 
abu tting  property  ow ners who had 
access to the lake, o r  who provided 
access to  others. T h e  court stated  
that, in  o rd er " to  p rov ide"  the lake 
as a park area, it was obvious that 
the p roperty  ow ner was requ ired  
first to  have had the  right to ex­
clude o thers from  ingress to the 
lake. Additionally, con tinued  the 
court, even if  the reco rd  dem o n­
strated  that the  landow ner’s ow ner­
ship o f  the land was such as lo 
perm it him to p rovide access, it 
was unclear from the  record 
w hether the p roperty  ow ner p ro ­
vided access to all m em bers o f  the 
public o r  only lo a restric ted  class 
o f  persons.

A pparently applying a section o f  
the sta te  recreational use sta tu te  
stating  that the sta tu te  applied  to 
an "o w n er o f  land . . . who p e r­
mits . . . any person  to use his 
land for recreational p u rp o ses ,” 
the court, in Lacom be v G reat­
house (1981, La App 3d Cir) 407 
So 2d 1346, a fa th er’s action to 
recover for injuries suffered by his 
m inor son when the son  fell into  a 
bed o f  ho t coals d u rin g  land-clear­
ing opera tions on a 20-acre tract 
on  which the son was playing, held 
that the  sta tu te  did n o t apply to 
the action since any previous p er­
m ission by the  landow ner for the 
son to  use the  p ro perty  for recre­
ational purposes had  been  with­
drawn after the  c learing  opera tion  
had begun. T his was true, the 
court said, a lthough it appeared  
that the  landow ner had  previously 
allowed children in the  neighbor­
hood to  use his p rop erty  for im ­

p ro m p tu  play activity. However, 
finding as a fact, within its appel­
late ju risd ic tio n , that the  land­
ow ner had  no t been  negligent, the 
court affirm ed a directed verdict 
for th e  landow ner’s liability in­
surer.
§ 6. " O w n e r  o f  la n d "

In th e  following cases, involving 
actions to  recover for the death  o f 
an e n tra n t on  land owned by the 
defendan t, the  courts appar.-olly 
held  tha t the defendant was an 
"o w n er o f  land " within the m ean­
ing o f  a s ta te  recreational use sta t­
u te  app ly ing  to an "ow ner o f 
land ."

A pparen tly  constru ing  the  term  
“ ow ner o f  land " lo which the  Col­
o rad o  recreational use sta tu te  ap ­
plied, th e  court, in O tteson  v 
U nited S tales (1980, CA10 Colo) 
622 F 2d  516, 66  ALR Fed 297 
(applying C olorado  law), affirming 
a sum m ary ju d g m en t for the 
U nited S tates in an action b rought 
u n d er th e  Federal T o rt Claims Act 
(FTCA) to  recover for the  death  o f 
a p asseng e r when a je e p  left the 
road  in a national forest within 
C o lo rado , held  that the  U nited 
States was covered by the  statute. 
Po in ting  o u t that the pu rpose  o f 
the  s ta tu te  was to  encourage land­
ow ners to  open  their land to the 
public fo r  recreational purposes, 
the plaintiff, the  adm in istrato r o f 
the p asse n g e r’s estate, a rgu ed  that 
this p u rp o se  would not be served 
by app ly ing  the  sta tu te  to the 
U nited  S tates because the U nited 
S tates was u n d e r an independen t 
duty to  m aintain the national for­
ests as public recreational areas. 
T h e  cou rt rep lied  by observing 
that fo rest service regulations al­
low ed each forest supervisor,
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am ong o thers, to close o r restrict 
the use o f  forest areas and  roads. 
I f  liability w ere im posed on  the 
governm ent in cases such as this 
one, th e  court con tinued , the fo r­
est service m ight well choose lo 
close the  forests to  public use 
ra ther than lo bear the  heavy b u r­
den o f  m aintaining logging roads 
as public thoroughfares. T h e  sta t­
u te was enacted to preven t p re ­
cisely this result, the  cou rt o b ­
served. T h e  court also declared 
that, a lthough  recreation  was one 
o f  die uses for the  national forest 
road system , the roads w ere in ­
tended  prim arily to facilitate the 
harvesting , rem oval, and  m anage­
m ent o f  tim ber.

A pparently  constru ing  the term  
“ ow ner o f  land ,"  to which the O re ­
gon recreational use sta tu te  ap ­
plied, the  cour*. in McClain v 
U nited States (197t>, DC Or) 445 F 
Supp 770 (applying O regon  law), 
held that the  term  included the  
d efendan t U nited S lates. T h e  
p la in tiff the personal rep resen ta ­
tive o f  a wom an who died after an 
autom obile  accident on  govern­
m ent land  that was apparen tly  in 
O regon , b rought the action p u rsu ­
an t to the  O regon  w rongful death  
act. T h e  court acknow ledged that 
there  m ight earlier have been som e 
d o u b t ab o u t the applicability o f  the 
statu te  to  governm ent-ow ned land, 
since the  sta tu te  was passed to 
encourage private landow ners to 
open  the ir land to public rec re ­
ational use. H old ing  the  U nited 
States p ro tected  by the  sta tu te , the 
court g ran ted  its m otion  for sum ­
mary ju d g m en t.

H ow ever, in th ree  consolidated  
trespass actions to recover from  a 
m useum  association for injuries al­
legedly suffered by the  plaintiffs as

a resu lt o f  the  explosion o f  a cere­
m onial cannon  fired at a s ta te  park 
by an organization  c reated  and 
spo n so red  by the  m useum  associa­
tion , the court, in B orgen v Ft. Pitt 
M useum  A ssociates, Inc. (1984) 83 
Pa Cm w lth 207, 477 A2d 36. hejd 
that the  sta te  did no t com e within 
the  expression  "ow ner o f  lan d ” to 
which the sta te  recreational use 
s ta tu te  app lied . T h e  state had  been 
jo in e d  as a th ird-party  defen dan t in 
each action , and  sought to  in te r­
po se  the  defense  o f  the  statu te  
th ro u g h  an am endm en t to its an ­
sw er and  new m atter. O bserv ing  
tha t the  s ta tu te  explicitly s ta ted  its 
p u rp o se  as encourag ing  ow ners to 
m ake their land  available fo r the 
recre"*ion o f  o thers, the  co u rt de­
clared  that surely the leg isla ture  
had  u n d ers to o d  that the  sta te  al­
ways acqu ired , and  usually held , its 
lands fee the  use o f  the public. It 
was also unlikely that the  legisla­
tu re , the cou rt con tinued , would 
have chosen to  confer im m unity  on 
the  sta te  by such an im precise, 
indefinite , and  indistinctive vehicle 
as a s ta tu te  lim iting the liability o f 
the  “ ow ners o f  land ."  A dditionally, 
the  cou rt stressed , the d o c trin e  o f  
sovereign im m unity b a rred  suits 
against the  sta te  at the tim e o f  the 
s ta tu te ’s enactm en t in 1966. T h e  
cou rt affirm ed a trial co u rt o rd er 
refusing  the  state  leave to am end.

§ 7. Other specified terms
In the  follow ing cases, involving 

actions to recover for in juries suf­
fered  by an en tran t on land  ow ned 
o r  occupied by the defend an t, the 
courts explicitly o r apparen tly  held 
the  d efen dan t to com e w ithin a 
provision o f  the  state  recreational 
u se sta tu te  defining, th ro u g h  use o f 
a specified term  o th e r than  those
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considered  in §§ 3-6, in whole o r 
in p art, the landow neis to whom 
the  sta tu te  applied.

In an action to recover for in ju ­
ries suffered by the  plaintiff while 
sledd ing  in a park op era ted  by a 
m unicipal park d istrict, the court, 
in M arrck v C leveland M etroparks 
Bd. o f  C om rs. (1984) 9 Ohio St 3d 
194, 9 G nio BR 508, 459 NE2d 
873, apparently  held  that the d is­
trict cam e within the  expression 
“ ow ner, lessee, o r occupant o f  
prem ises” to w hom  the  sta te  rec re ­
ational use sta tu te  applied. T h e  
court staled that public landow ners 
w ere liable to tbe  sam e extent as 
private landow ners u n d e r the sta t­
ute. H old ing  the  defendant, the 
d istric t's governing  board , p ro ­
tec ted  by the sta tu te , the cou rt 
affirm ed the dism issal o f  the action.

However, in an action in which 
the  plaintiff sought to recover for 
an ankle injury from  a city, the 
city’s h istoric preservation  board , 
and  an arts council, tbe  court, in 
Pensacola v Stam m  (1984, Fla A pp 
D l) 448 So 2d  39, review den (Fla) 
456 So 2d 1181 and review den 
(Fla) 456 So 2d 1181, affirming a 

ju d g m en t against the  city and  the 
board , held  that a governm ental 
entity  was no t a “ p e rso n ” w ithin 
the m eaning  o f  the  state  rec re ­
ational use statu te , which applied  
to “ perso ns.” T h e  court stated  that 
the  sta tu te  was in tended  to enco u r­
age private persons to make the ir 
p ro perty  available to the  public for 
recreation  w ithout being  subject to 
liability for unknow n hazardous 
conditions. A governm ental body, 
on the  o th e r hand, n eeded  no such 
encouragem ent, th e  court con tin ­
ued , because its principal p u rpo se  
for ow ning public parkland was to

make the  park available for public 
use. T h e  plaintifT was injured 
when, in walking across a strip  o f 
grass w hile a ttend ing  an arts festi­
val at a public park, she stepped 
into a concealed  hole. T h e  city 
owned the  p roperty  while the 
board held  a long-term  lease on 
the park. T h e  court held  bo th  the 
city and  the  board  u np ro tected  by 
the sta tu te .

§ 8. Statute as whole
[a] Statute applicable

In actions to  recover for injury 
o r d ea th  suffered by an en tran t on 
a land o r  w ater a rea  ow ned o r 
occupied by a governm ental defen­
dant, th e  courts in the  following 
cases, explicitly o r apparen tly  con­
stru ing  as a whole a s la te  recre­
ational u se  statu te , held  that the 
sta tu te  app lied  to governm ental 
landow ners, including the  defen­
dan t, o r  that the defendan t was 
entitled  to  the p ro tection  o f the 
sta tu te  th ro u g h  the interplay o f  the 
sta tu te  and  an act regu lating  the 
sovereign’s to rt liability.

In M andel v U nited States (1983, 
CAS Ark) 719 F2d 963 (applying 
Arkansas law), an action in which a 
sw im m er sought to recover from 
the U n ited  States and  the  insurer 
o f a p riva te  fraternal organization 
for in juries suffered w hci; he dived 
off an exposed  rock in a swim ming 
hole in a national park in Arkansas 
and struck  his head  on  a su b ­
m erged rock, the court stated  thar 
there  was no  question  that a p ri­
vate individual could take advan­
tage o f  th e  im m unity provided  by 
the A rkansas recreational use sta t­
ute. T h e  cou rt was apparently  n n -  
stru ing  the  statu te  as a whole. 
T h e re fo re , declared  the  court, the
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U nited States was p ro tected  by the 
s ta tu te  since the  sw im m er’s action 
against it was b roug h t u n d er the 
Federal T o rt Claim s Act (FTCA), 
and  u n d e r the  FTCA the  govern­
m e n t’s liability was the  sam e as 
that o f  a private individual u n d er 
like circum stances. A lthough af­
firm ing a sum m ary ju d g m en t for 
the  insurer, the  court, nn the 
g ro u n d  that the  statu to ry  exception 
for willful and  m alicious conduct 
m ight apply, reversed  a sum m ary 
ju d g m en t for the  U nited Stales.

In  an action in which a husband  
and  a wife sou gh t to recover for 
injuries suffered by the wife when 
she fell while walking on a m o u n ­
tain in a park  apparently  m ain­
tained  by the  defendant m em orial 
association, the  court, in S tone 
M ountain  M em orial Asso. v H e r­
ring ton  (1969) 225 Ga 746, 171 
SE2d 521, conform ed  to 121 Ga 
App 20, 172 SE2d 434, apparently  
constru ing  the  sta te  recreational 
use sta tu te  as a whole, held  that 
the sta tu te  applied  to the  park, and  
was n o t in tend ed  to apply m erely 
to privately ow ned lands such as 
lan n land . T h e  association was a p ­
paren tly  a public entity. T h e  court 
p o in ted  out that the  sta tu te  defined 
"o w n er"  as “ the  possessor o f  a fee 
in te rest, a tenan t, lessee, occupant 
o r persons in con tro l o f  the p rem ­
ises.” "L an d ” was defined in the 
statu te , the cou rt observed, as 
“ land, roads, w ater, w ater courses, 
p rivate  ways and  buildings, s truc­
tures, and  m achinery o r equipm ent 
when a ttached  to the  realty ." T h e  
court sla ted  that the  m ere fact that 
no  decided  case, o th e r than one 
that the  court described  only as 
involving a dairy farm er, had been  
found  m ade no  difference, since 
the determ in ing  factor in in te rp re t­

ing a sta tu te  was the  legislative 
intent in its enactm ent. T h e  court 
declared  that no th ing  on  the face 
o f  the s ta tu te  indicated in any way 
a legislative in ten tion  to limit the 
s ta tu te 's  coverage to privately 
owned lands. H old ing  the  associa­
tion p ro tec ted  by the  sta tu te , the 
court in effect g ran ted  the  associa­
tio n ’s m otion  for sum m ary ju d g ­
m ent.

In a fa th er’s action to recover 
from the  U nited S tates u n d er the  
Federal T o r t Claims Act (FTCA) 
for injuries suffered by his d au g h ­
te r in a diving accident at a n a ­
tional park within Hawaii, the  
court, in Proud v U nited  States 
(1984, CA9 Hawaii) 723 F2d 705, 
cert den  (US) 82 L Ed 2d 841, 104 
S Ct 3536  (applying Hawaii law), 
affirm ing the dism issal o f  the  ac­
tion, held  that u n d e r the  Hawaii 
recreational use sta tu te , construed  
as a whole, a private landow ner 
would n o t be liable fo r the d au g h ­
te r’s injuries, and  the refo re  n e ith e r 
was the  U nited States liable, since 
un der the  FTCA the  g o v ern m en t’s 
to rt liability was coextensive with 
that o f  a private individual u n d er 
state  law. O bserving tha t the  rec re ­
ational use sta tu te  defined  " la n d ,” 
to which it applied , as "land , 
roads, w ater, w ater courses . . . 
o th e r than  lands ow ned by the 
governm en t,” the fathei con tend ed  
that the  sta tu te  did n o t ex tend  to 
land ow ned by governm ents, in­
cluding the U nited States. Reply­
ing, the  court stressed  that in e n ­
acting the  FTCA, C ongress, not 
the Hawaii legislature, determ ined  
the to rt liability o f  the  U nited 
States.

In an action lo recover for the 
drow ning o f  the  plaintifTs dece­
den t while sw im m ing in a gravel
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pit located on  p roperty  ow ned and 
opera ted  by the  defendants, a 
county and its board  o f  com m is­
sioners, the court, in G raham  v 
C ounty o f  G ratio t (1983) 126 M ich 
A pp 385, 337 NW 2d 73, a p p a r­
ently  constru ing  the  state  rec re ­
ational use s ta tu te  as a whole, 
sta ted  w ithout fu rth e r discussion 
that the sta tu te  was applicable to 
publicly ow ned lands. H o ld ing  the 
defendants p ro tec ted  by the  sta t­
u te , the cou rt affirmed a sum m ary 
jud g m en t in the ir favor.

In  a college s tu d e n t’s action to 
recover from the  U nited States u n ­
d e r the Federal T o rt Claim s Act 
(FTCA) for injuries suffered in fall­
ing  down a vertical shaft w ithin an 
abandoned  m ine on  federal p ro p ­
erly  in Nevada, the  court, in G ard 
v United States (1979, CA9 Cal) 
594 F2d 1230, cert den  441 US 
866, 62 L Ed 2d 90, 100 S C t 138 
(applying N evada law), affirm ing a 
sum m ary ju d g m e n t for the U nited  
S tates, held tha t the  Nevada rec re ­
ational use s ta tu te  applied to and  
p ro tected  the U nited  States. T h e  
cou rt apparently  construed  the  
sta tu te  as a whole. T h e  s tu d en t was 
driving th rough  Nevada and d e ­
cided to explore abando ned  m ines. 
T h e  studen t con tended  that the 
rationale  o f  the sta tu te , to  enco u r­
age landow ners to open  up  the ir 
land to recreational use, did not 
apply to the governm ent. D isagree­
ing, the court p o in ted  ou t tha t the 
stu den t did n o t suggest tha t the 
governm ent could  no t com pletely 
close federal land  to public use if  it 
felt that its po ten tia l to rt liability 
was too great.

Affirming a sum m ary ju d g m e n t

for a city in a 14-year-old plaintifTs 
action to  recover from  the city for 
in ju ries suffered while diving into  
an a b an d o n ed  city-ow ned lake, the  
cou rt, in M agro v V ineland (1977) 
148 N J S uper 34, 371 A2d 815, 
d ec lared  w ithout fu rth e r discussion 
that the  im m unity g ran ted  the  
landow ners u n d er the  sta te  rec re ­
ational use sta tu te  was equally 
available to  a public entity  and  to a 
private  individual o r  corporation . 
T h e  co u rt apparently  construed  the  
sta tu te  as a whole.

A ffirm ing a ju d g m e n t for the  
sta te  in  an  action in which the  
adm in istra to rs o f  the  estates o f  two 
m en w ho d isappeared  while bo at­
ing on  a reservo ir ow ned and con ­
tro lled  by the sta te  sought to re ­
cover fo r the  two m en ’s deaths, the 
court, in T rim b le tt v S ta t°  (1977) 
156 N J S uper 291, 383 A2d 1146, 
held  th a t the  state  recreational use 
s ta tu te , construed  as a whole, a p ­
plied to  the  state. R ejecting the 
co n ten tio n  that the  state  to rt 
claims act had p reem pted  the  field 
o f  s ta le  to rt liability, the  court 
p o in ted  ou t :hat the  act explicitly 
p reserv ed  to a public entity any 
defenses tha t would be  available to 
a p riva te  person  u n d e r the sam e 
circum stances. It w ould be an u n ­
reaso nab le  construction  o f  the two 
enactm en ts, the co u rt stressed , to 
conclude that the  sta te  o r o th e r 
public entity  had  a g rea te r to rt 
liability than  a private landow ner.24

In an  action in which an em ­
ployee w ho was seriously inju red  
while a tten d in g  a com pany picnic 
at a coun ty  park soug h t to recover 
from  the  county park com m ission

24. T his case  was d is tin gu ish ed  in (1978) 162 NJ S u p e r  275 , 392 A 2d 
D ioda to  v C am den  C oun ty  Park C om . 665 , § 27 (b ).

294

47 ALR4th L iability  L im ita tio n — Land U se § 8 [ a ]
47  A LR4th 2G2

for his injuries, the  court, in D io­
dato  v C am den C ounty Park C om .
(1978) 162 NJ S u p e r 275, 392 A2d 
665, held  that public entities, in ­
cluding the county park com m is­
sion, were en titled  to the p ro tec ­
tion o f  the sta te  recreational use 
sta tu te , which the  court apparen tly  
construed  as a whole. T h e  em ­
ployee dived into  a river tha t 
flowed th rough  the cen ter o f  the  
park, and he struck a partially sub ­
m erged, 55-gaiIon, blue oil d rum  
that was apparen tly  a trashcan. T h e  
court held  that the  state  to rt claims 
act was not exclusive au thority  for 
a public entity 's im m unity in to rt 
actions. T h e  cou rt no ted  that the  
claims act specifically reserved  to 
public entities any defense avail­
able to private persons. T h e  claims 
act, rhe court con tinued , d id  no t 
prevent a public entity from  seek­
in g  a d d i t io n a l  o r  a l te rn a t iv e  
g rounds for im m unity in the  rec re ­
ational use sta tu te . H ow ever, h o ld ­
ing the d rum  an artificial hazard 
no t covered by the  statu te , the 
court den ied  the  park com m ission’s 
m otion for a sum m ary ju d g m e n t 
u n d er the sta tu te .25

In a consolidated  appeal o f  two 
recreational u se rs’ actions to  re ­
cover from  the  sta te  for injuries 
suffered on sta te  land, the court, in 
Sega v S late (1983) 60 N Y 2d 183, 
469 NYS2d 51, 456 NE2d 1174, 
affirming a ju d g m en t for the  sta te  
in o ne  case and  reversing a ju d g ­
m ent for the u se r  in the second

25. I t shou ld  b e  n o te d  th a t th e  co u rt 
in  L abree M illville M fe., Inc . (1984) 
195 NJ S uper 575 , 481 A2d 286 , d is ­
ag reed  w ith th e  decision  in D ioda to , 
sup ra , to  th e  e x te n t th a t th e  co u rt in 
D ioda to  held  th a t artificial d eb ris  su b ­
m erged  in a lake cou ld  d e fea t im m u ­
nity. T h e  m en tio n  o f  " c o n d itio n  o f  the

case, held  that the  sta te  re c re ­
ational use sta tu te  app lied  to  sla te  
land as well as to p rivate  land. T h e  
court apparently  c on s tru ed  the  
sta tu te  as a whole. T h e  cou rt 
po in ted  o u t that the  s ta tu te  re ­
ferred  to any "ow ner, lessee  o r  
occupant o f  p rem ises” w ithou t lim ­
iting the  scope o f  tha t c lause to 
p rivate  landow ners. In  add ition , 
the  cou rt observed , the  s ta tu te  re ­
ferred  to a second s ta tu te  tha t p e r ­
tained  to lands acqu ired  by the  
sta te . T h e  court com m en ted  tha t 
this reference  confirm ed tha t the  
leg islature  in tended  to p ro v ide  
p ro tectio n  '.o the sta te  as well as to  
p rivate  landow ners. The cou rt 
w ent on  to ho ld  bo th  u se rs’ actions 
barred  by the  statu te .

In a m o th er’s action  to  recov er 
fo r the  drow ning o f  h e r  son  in a 
lake w ithin a sla te  park, the  cou rt, 
in M cCord v O hio Div. o f  Parks Sc 
R ecreation  (1978) 54 O h io  St 2d 
72, 8 O hio  O ps 3d 77, 375 N E2d 
50, re instating  the  dism issal o f  the  
action, held  that the  s ta te  re c re ­
ational use sta tu te , co n s tru ed  as a 
whole, was a ru le  o f  law “ app lica ­
ble to  suits betw een p riva te  p a r ­
ties.” T h erefo re , d ec la red  th e  
court, the defendan t, a s ta te  a u ­
thority  that em ployed lifegu . ds 
for the  lake, was, u n d e r  an  act 
consen ting  to the  s ta te ’s being  
sued  in accordance with such  ru les 
o f  law, en titled  to the  p ro te c tio n  o f  
the statu te .

la n d ” in th e  s ta tu te  is an  ad d itio n a l 

im m un ity  sep a ra te  an d  a p a r t from  th e  

g en e ra l im m unity  re liev ing  a la n d ­

o w n e r o f  a d u ly  to  k eep  th e  p rem ise s  

safe  fo r en try  o r  u se  by o th e rs  fo r 

sp o rt a n d  rec rea tio na l p u rp o se s , th e  

co u rt d ec la red .
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In Moss v Dept, o f  N atural Re­
sources (1980) 62 Ohio St 2d ! 38, 
16 O hio  O ps 3d 161, 404 NE2d 
742, a conso lidation  o f  two actions 
to recover for an e n tra n t’s injury 
o r dea th  at a state park, the  court, 
affirm ing the  dismissal o f  botli ac­
tions, re ite ra ted  the reason ing  and 
conclusion o f  M cCord v O hio  Div. 
o f  Parks 8c R ecreation (1978) 54 
Ohio St 2d  72, 8 O hio  O ps 3d 77, 
375 NE2d 50, this subsection.

In a fisherm an’s action  to re ­
cover from  a federal au thority  u n ­
d er the  Federal T o rt Claim s Act 
(FTCA) for injuries suffered during  
a rockslide a t a dam  in T enn essee  
at which the  fisherm an was fishing, 
the  court, in Shaver v T en nessee  
Valley A uthority  (1982, ED T enn ) 
565 F S upp  12 (applying T e n n es­
see law), g ran ting  sum m ary ju d g ­
m ent for the  authority , held  that 
the  T en n essee  recreational use 
sta tu te , apparen tly  construed  as a 
whole, clearly applied  even if it did 
no t apply to  m unicipalities on  sim i­
lar facts. U nder the FTCA, which 
allowed claims only when a private 
person  w ould be liable u n d e r  stale  
law, the  co u rt said, the  federal au ­
thority, which o pera ted  the dam , 
was p ro tec ted  by the sta tu te .

In an action to recover from  the 
U nited S tates u n d er the  Federal 
T o rt  Claim s Act (FTCA), and  from  
o th e r defendan ts, for injuries sus­
tained by t b '  plaintiff in a m otorcy­
cle accident that occurred  on fed ­
eral land w ithin Utah, the  court, in 
Ewell v U nited States (1984, DC 
Utah) 579 F  Supp 1291 (applying 
Utah law), constru ing  the  U tah rec­
reational u se  sta tu te  as a whole, 
held  tha t th e  sta tu te  applied  lo the

U nited  States. O bserving  tha t the 
s ta tu te  b road ly  defined the term  
"o w n e r,” lo which it app lied , and 
tha t it sta ted  tha t its p u rp o se  was 
to  encourage  ow ners o f  land  to 
m ake and  and  w ater areas available 
to the  public fo r recreation , the 
co u rt sla ted  tha t this language did 
n o t limit the  s ta tu te ’s application 
to  p rivate  landow ners. H ad the  leg­
isla tu re  in tend ed  such a restric tion , 
th e  court observed , it could easily 
have inserted  "p riv a te"  o r " n o n ­
go v ern m en ta l"  in to  the  sta tu te . 
Secondly, the  cou rt said, the policy 
o f  e ncou rag ing  landow ners to open  
land  for recrea tional use app lied  lo 
th e  federal governm en t as well as 
to  o th e r  landow ners. F urtherm ore , 
con tin u ed  the  court, u n d e r  the 
FTCA , the  U nited  States was liable 
on ly  to the  ex ten t that a p rivate  
perso n  w ould be, and the  sta tu te , 
th e  court s ta ted , certainly app lied  
to  private persons. H old ing  the 
U nited  S tales p ro tec ted  by the  sta t­
u te , the  co u rt g ran ted  its m otion  
fo r sum m ary ju d g m en t and  dis­
m issed the  claim s against the  o th e r 
defen dan ts .
[b] Statute not ap p licab le

In  actions to  recover for an  en ­
tra n t’s injury o r  death  on  a land  o r 
w ater area ow ned by a governm en­
tal defend an t, the  courts in the 
follow ing cases held  that the  state  
recrea tional use statu te , apparen tly  
con stru ed  as a whole, d id n o t ex­
te n d  to the  governm ental body in­
volved.

T h e  court, in M cPhee v D ade 
C ounty  (1978, F la  App D3) 362 So 
2d  74, app aren tly  constru ing  as a 
w hole the  s ta te  recreational use 
s ta tu te 88 in an action  to recover for

26. W ith o u t s ta tin g  th e  tex t o f  th e  s ta tu te , th e  c o u r t desc rib ed  th e  s ta tu te  
on ly  by c ita tion .
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open  their land to the  public fora swin m er's  death  by drow ning at 

a county beach, stated  w ithout fur­
ther discussion that the  sta tu te  did 
not apply to  a county. H ow ever, on 
o th e r g ro und s the court affirmed a 
sum m ary ju d g m en t for the  county 
and its insurer.

A pparently  constru ing  as a whole 
the  sta le  recreational use sta tu te ,”  
the court, in M etropolitan Dade 
C ounty v Yelvinglon (1980, Fla 
App D3) 392 So 2d 911, petition  
den  (Fla) 389 So 2d 1113, an  ac­
tion in which a wom an and her 
husband sought lo  recover for in ­
ju ries  suffered by the wom an in 
slipping  on  a boat launching ram p 
at a county recreational facility, 
held w ithout fu rth er discussion 
that the  sta tu te  did no t apply to  a 
county. T h e  court declared  that, 
a lthough  a sim ilar s ta tem en t in 
M cPhee v D ade C ounty (1978, Fla 
App D3) 362 So 2d 74, this sub ­
section, could be considered  dic­
tum , the court in this case was 
expressly hold ing  that the  statu te  
did no t apply to a county. T h e  
court affirmed a ju d g m en t for the 
plaintiffs.

In a w rongful death  action lo 
recover ro r  the drow ning o f  the 
plaintifTs 6-year-old d au g h ter in a 
lake at a county park, the  court, in 
C hapm an v Pinellas C ounty  (1982, 
Fla A pp D2) 423 So 2d 578, re ­
versing a sum m ary ju d g m en t for 
the county, held  that the  state  rec­
reational use sta tu te  did no t apply 
to counties. A pparently constru ing  
the s ta tu te  as a whole, the court 
s tated  tha t the obvious legislative 
in ten t o f  the  statu te  w'as to  encour­
age private owners and  lessees to

recreational use. N oting that p ri­
vate parties w ere requ ired  to pay 
for the ir m aintenance expenses to 
secure the  liability afforded by the 
sta tu te , since the  sta tu te  did not 
apply if any charge  was m ade for 
using the  p roperly , the  court 
po in ted  out that, on the  o ther 
hand, a county  generally m ain­
tained its parks from  available tax 
funds. T h e  co u rt also declared  (hat 
it was logical to  conclude that the 
sta tu te  was no t designed  to im m u­
nize counties since, at the  tim e o f 
the  sta tu te ’s enactm ent, counties 
w ere afforded sovereign im m unity 
by the  sta te  constitu tion . C on tinu ­
ing, and no ting  tha t coun ties’ sov­
ereign  im m unity from  tort liability 
had been waived since the  enact­
m ent, the  cou rt sta ted  that there  
was no  reason  to conclude that 
counties should  now be accorded 
im m unity by a recreational use 
sta tu te . A cknow ledging the coun­
ty’s arg um en t that, if  held  to a duty 
o f  care to all persons using  its 
parks, it would be requ ired  e ither 
to levy an adm ission charge o r  to 
close som e o f  its facilities, the 
court rep lied  tha t this was a policy 
m atte r for the  ju d g m en t o f  the 
local au thorities.

In an action in which a husband 
sought to  recover from  the  state  
for injuries suffered when he  struck 
a concrete  post while o pera ting  a 
bicycle on a bicycle trail in a state 
park, and  in which his wife also 
apparen tly  sou gh t to recover on a 
g ro und  unspecified by the  court, 
the  court, in W atterson  v C om ­
m onw ealth (1980) 18 Pa D 8c C3d 
276, apparen tly  constru ing  the

27. G iving  only th e  c ita tion  o f  th e  s ta tu te , th e  co u rt d id  no t d esc rib e  its text.
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state  recreational use sta tu te  as a 
whole, held  that the  sta te  was not 
covered by the  statu te . T h e  court 
po in ted  o u t that (1) the  s ta le  pos­
sessed general sovereign im m unity 
at the tim e o f  the enactm en t o f  the 
sta tu te , (2) bo»h the  title  o f  the 
sta tu te  and  a section articulating 
the p u rp o se  o f  the  s ta tu te  slated 
tha t the  s ta tu te  was in tend ed  to 
encourage ow ners o f  land to make 
the ir facilities available for recre­
ational pu rp oses , and  (3) a section 
o f  the sta tu te  specifically included 
land leased to the sla te  o r  any 
subdivision th e reo f for recreational 
purposes. T h e  court stressed  that, 
because o f  the  special character of 
state-ow ned property  and  o f  the 
sla te  as ow ner, it would b e  con­
trary to  public policy to deprive by 
im plication recreational users o f 
state-ow ned p roperly  o f  p ro tection  
against dangerous conditions on 
the  p roperty . S lating  that H ahn v 
U nited S tales (1980, MD Pa) 493 F 
Supp 57, ail'd w ithout op  (CA3 Pa) 
639 F2d 773 and  affd w ithout op 
(CA3 Pa) 639 F2d 773 and  afTd 
w ithout o p  (CA3 Pa) 639 F2d 777 
(applying Pennsylvania law), § 3[a], 
which involved federally owned 
land, was neither applicable  nor 
con tro lling , the court d en ied  the 
sta te ’s m otion  for sum m ary ju d g ­
m ent.

In an action in which a m inor 
plaintiff sough t to recover for seri­
ous injuries suffered w hen she at­
tem pted  to  d ism ount from  a hori­
zontal lad d e r  at a county park, the 
court, in C ham p v B u tler C ounty
(1981) 18 P a  D & C 3d 282, appar­
ently con stru ing  the  sta te  recre­

ational use s ta tu te  as a whole, held  
that the  d efen dan t county was not 
en titled  lo the  p ro tection  o f  the 
s ta tu te . O bserv ing  that a provision 
o f  the  county code requ ired  that all 
recreation  places be kept in good 
o rd e r  and repair, the  cou rt d e ­
c lared  that the  du ty  im posed on  
counties by this section w ould be 
severely circum scribed if the sta t­
u te  were available to counties. T h e  
court also observed  (hat the  lan­
guage o f  the  s ta tu te  appeared  to 
relate  to  private , ra th e r than  to 
governm ental, landow ners. N oting 
that H ahn  v C om m onw ealth  (1980) 
18 Pa D & C 3d 260, § 3[b], had 
held  that the  sta te  was n o t an 
‘‘ow ner’1 w ithin the  mcaniugt o f  the 
sta tu te , the  cou rt stressed  ?h.at it 
seem ed ap p ro p ria te  to ado p t a 
sim ilar line o f  reason ing  with re ­
spect to  counties, a lthough the  in ­
teraction  in the  p resen t case was 
betw een the  s ta tu te  and govern ­
m ental, ra th e r  than  sovereign, im ­
m unity. T h e  cou rt struck an answ er 
and  new m a tte r in which the 
county asserted  the  sta tu te  as an 
affirmative defense.

III. Property comprehended by 
statute2*

§ 9. "Premises”
[a] Statute applicable

T h e  courts in the follow ing 
cases, involving actions to recover 
for the  injury o r  death  o f  an  e n ­
tran t on  p roperty , o r  in a body o f  
w ater adjo in ing  property , ow ned o r 
con tro lled  by the  defendan t, ex­
plicitly o r apparen tly  held  th a t the 
p roperty  cam e within the  term

28. The Model Act (see § 2[a],) buildings, structures, and machinery or 
states that “ ‘Land’ means land, roads, equipment when attached to the 
water, watercourses, private ways and realty."
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‘‘p rem ises"  to which the  state  rec­
reational use sta tu te  applied .

In a 14-year-old m in o r’s action 
to recover for injuries described  by 
the court only as suffered in diving 
off an  aban d o n ed  barge in a body 
o f  w ater on  the  defendant con­
struction  m aterial com pany’s p ro p ­
erty, the court, in Scheck v H oud- 
aille C onstr. M aterials, Inc. (1972) 
121 NJ S u p e r 335, 297 A2d 17 
(disagreed with on o th e r  grounds 
M agro v V ineland, 148 NJ Super 
34, 371 A2d 815), apparen tly  held 
(hat the  p ro perty  cam e within the 
m eaning o f  the  term  "p rem ises"  in 
the sta te  recreational use statute. 
T h e  s ta tu te  applied  to an ow ner, a 
lessee, o r  an occupant o f  "p rem ­
ises,” but apparen tly  did no t define 
that term . W ithout fu rth e r describ­
ing the n a tu re  o f  the p roperty , the 
court said tha t the  test w hether the 
statu te  app lied  was the  reasonable­
ness o f  the  expectation  that a land ­
ow ner w ould, without ex trao rd i­
nary effort, m aintain a supervision 
o f  his p ro perty  that w ould be ex­
pected  to reveal w hether any p e r­
sons had e n te re d  the land for rec­
reational pu rp oses and  w hether 
any artificial conditions existed that 
m ight pose a d ang er to  these in ter­
lopers. T h us, the  court poin ted  
ou t, a farm er could no t be ex­
pected  to p atro l his land on  a reg ­
u lar basis to  observe possib le  in te r­
lopers. Likewise, con tinued  the 
court, a com pany could own a 
large tract o f  land on  which ex ten ­
sive stretches would be  alm ost to-

29. This case was distinguished in 
Lauber v Narbut (1981) 178 NJ Super 
591, 429 A2d 1074. certif den 89 NJ 
390, 446 A2d 127, § 27(a).

30. The court, in Tallaksen v Ross

tally unoccupied , whereas o th e r  
sections, such as w here there  were 
buildings, would be subject to re la ­
tively regu lar scrutiny by the  com ­
pany. H owever, on  (he g round  that 
the  sta tu te  m ight not apply be ­
cause o f  the m inor's  age, the  court 
g ran ted  the m ino r's  m otion lo va­
cate an earlier o rd er dism issing 
two counts o f  tiie complaint.*®

A frozen p ond , on  land ow ned 
by an estate  o f  which the d efen ­
dan t bank was trustee, was held , in 
O d ar v C hase M anhattan Bank 
(1976) 138 NJ S uper 464, 351 A2d 
389, certif d en  70 NJ 525, 361 A2d 
540, to  com e within the  term  
“ p rem ises” to which the sta te  rec­
reational use sta tu te  applied, and 
the  court affirmed a sum m ary ju d g ­
m ent for the  bank in a wife’s action 
for the death  o f  h e r husband, who 
d row ned  while a ttem pting  to res­
cue the ir d au g h te r after she had 
fallen th rough  the ice while skating 
on  the  pond . It was clear to the 
cou rt that the  sta tu te  was in tended  
to apply to nonresiden tia l,30 rural, 
o r  sem irural land  w hereon the 
sports and  recreational activities 
enu m era ted  in the  sta tu te  were 
conducted , and  skating, the  court 
said, was one o f  the  enum era ted  
activities. M oreover, the court 
stressed , bo th  the  pond  and the  ice 
the reo n  were natural conditions; 
ne ith e r on e  was created o r  m ain­
tained  by the  bank. T h e  p roperty  
was apparen tly  rural o r sem irural, 
since the  court no ted  that it was 
bo un d ed  on the no rth  by a shallow 
river and  on the  south  by a s ta te

(1979) 167 NJ Super 1, 400 A2d 485, 
this subsection, stated that the require­
ment of "nonresidential land" was re­
quired to be interpreted as meaning 
land not developed and used for resi­
dential purposes.
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highway. T h e  court held  the  bank 
p ro tected  by the  statute.*1

A pparently  con stru in g  the  term  
"p rem ises ,"  to  which the  state  rec­
reational u se  sta tu te  app lied , the 
court, in M agro v V ineland (1977) 
148 NJ S u per 34, 371 A2d 815, 
held that an  ab an d o n ed  lake 
ow ned by the  defendant, city was 
p roperty  to  which th e  s ta tu te  ap­
plied. T h e  14-year-old p laintiff was 
in jured  when he dived in to  the lake 
from  a m akeshift diving board . T h e  
lake had  been  form ed by the natu ­
ral seepage o f  w ater in to  a "sand- 
w ash" and  was acquired  by the city 
for u ltim ate developm ent as a park. 
At the  tim e o f  the  accident the 
land was "p redom inan tly  ru ral . . . 
undeveloped, unoccupied , and  un ­
im proved .” T h e  cou rt declared 
that the im m unity g ran ted  by the 
statu te  applied  to nonresiden tial 
rural o r  sem irural land . H olding 
the city p ro tec ted  by the  statu te , 
the court affirmed a sum m ary ju d g ­
m ent in its favor.*3

A pparently  constru ing  the  term  
"p rem ises"  to which th e  state  rec­
reational use sta tu te  app lied , the 
court, in D iodato v C am den 
C ounty Park Com. (1978) 162 NJ 
Super 275, 392 A2d 665, held  that 
a county park at which a com pany 
em ployee was seriously  injured 
cam e within the purview  o f  the 
statu te . A ttend ing  a com pany pic­
nic at th e  park, the em ployee was 
injured  when he dived in to  a river

31. This case was distinguished in 
Diodato v Camden County Park Com. 
(1978) 162 NJ Super 275. 392 A2d 
665. § 27fb].

32. This case was distinguished in 
Diodato v Camden County Park Com. 
(1978) 162 NJ Super 275, 392 A2d 
665. § 27[b].

in the  m iddle o f  the park and  
struck  a partially subm erged , 55- 
gallon blue oil d rum  that was a p ­
paren tly  a trashcan. Acknow ledging 
tha t the  statu te  applied only to 
nonresiden tial, rural, o r sem irural 
un im proved  lands, the court de­
clared  that the  nature  o f  the  park 
itse lf was such as to be w ithin the 
sta tu te . T h e  cou rt declared tha t the 
park was not " im p ro v ed " p roperty , 
as con tend ed  by the em ployee, de ­
sp ite  its "m an-m ade” qualitv in 
having com e into  existence o u t o f  
tidal sw am plands through  a large 
p ro ject o f  d redg ing , land  clear­
ance, irrigation , and  dam m ing. T h e  
cou rt also rejec ted  what i: de ­
scribed as the  em ployee’s m ost 
persuasive argum en t with reg ard  to 
the  character o f  the land, nam ely, 
tha t the  various “ im provem ents" 
th e reo n — fireplaces and  docks— re­
m oved the  p ro perty  from  the  cate­
gory o f  un im proved , rural, o r  sem i­
rural land . T h e  court characterized 
all the  “ im provem ents" m entioned  
as m ere  conveniences o r facilities 
inciden t to the  recreational use o f 
the  park  as p a rt o f the  true  o u t­
do o rs. T h e  cou rt concluded that 
the  s ta tu te  shou ld  be given its 
b ro adest in te rp re ta tion  to include 
all lands bearing  a resem blance to 
the  " tru e  o u td o o rs ."  H ow ever, on 
the  g ro u n d  tha t the  d rum  was an 
artificial ra th e r than a natural haz­
ard , the  court denied  the county’s 
m otion  for sum m ary judgm ent.*3

33. It should be noted, however, that 
the court in Labrcc Millville Mfg.. Inc. 
(1984) 195 NJ Super 575, 481 A2d 
286, disagreed with the decision in 
Diodato, supra, to the extent that the 
court in Diodato held that artificial 
debris submerged in a lake could de­
feat immunity. The court slated that

30 0
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A pparently  constru ing  the  term  
"p rem ises"  to which the  sta te  rec­
reational u se  sta tu te  applied , the 
court, in T allakscn  v Ross (1979) 
167 N J S u p e r 1, 400 A 2d 485, an 
action to  recover for injuries suf­
fered when the  infant plaintiff fell 
while ice-skating on  the  defendant 
landow ner’s tract, held  that the 
70.58-acrc tract o f  undeveloped 
land was covered by the  statu te . 
T h e  plaintiff was apparen tly  engag­
ing in horseplay  while skating and 
fell on h e r  back, land ing  on a tree 
stum p. T h e  frozen swam p on 
which the  p laintiff had been  skating 
was fo rm ed  from  the  discharge 
from  several drainage pipes lead­
ing to the  tract. T h e  co u rt said that 
no th ing  in the  sta tu te  suggested 
that the tra c t’s proxim ity to  devel­
oped  residential areas, n o r  its zon­
ing classification as residential 
land, ren d e red  the s ta tu te  inappli­
cable. T h e  court com m ented  that 
the tract could  not legitim ately be 
com pared  to the  private swim ming 
pool on  developed residential 
p roperty  that, in Boileau v De 
Cecco (1973) 125 N J S up er 263, 
310 A2d 497 , affd 65 NJ 234, 323 
A2d 449, § 9[b], was ru led  outside 
the am bit o f  the sta tu te . T h e  court 
also sta ted  that the reference  in 
O dar v C hase M anhattan  Bank
(1976) 138 N J S uper 464, 351 A2d 
389, c e rtif  d en  70 NJ 525, 361 A2d 
540, this subsection, that the stat­
u te  applied  only to "nonresiden tia l 
land " was requ ired  to be in te r­
p re ted  as land not developed and 
used for residen tial purposes. It 
was uncon trad icted , the  court 
po in ted  o u t, that the tract was not 
so developed  and used . H olding

the  landow ner p ro tected  by the 
sta tu te , the court affirmed a sum ­
mary jud g m en t in his favor.

A pparently  constru ing  the  term  
“ prem ises" in the state  recreational 
use statu te , which applied to the 
ow ner, lessee, o r occupant o f 
"p rem ises,"  the  court, in L aubcr v 
N arbut (1981) 178 NJ S uper 591, 
429 A2d 1074, certif den 89 N | 
390, 446 A2d 127. held that a tract 
o f  land that was leased by the  d e ­
fendan t city and  on which the 
plaintiffs, a je e p  o p era to r and  one 
o f  his passengers, were in ju red  
cam e within the  am bit o f  the  sta t­
ute . T h e  plaintiffs were in jured  
when the je e p  struck a steel cable 
s tru n g  along posts on the tract. 
T h e  court stressed  that the  tract, 
which the city had  leased for the 
p u rp o se  o f  e recting  and opera ting  
a police tra ining  and practice pistol 
range, was described by the  trial 
ju d g e  as wholly unim proved except 
for the pistol range, in that the 
su rro u n d in g  area was mostly w ood­
land. T h e  steel cable enclose'* the 
pistol range on  two sides. T h e  
court stated  that the trial ju d g e  
had  correctly concluded that the 
35-acre tract was clearly located in 
a rural and w oodland area so that 
the  activities o f  p eople  en terin g  the 
tract could no t be contro lled . T h e  
cou rt d istinguished H arrison  v 
M iddlesex W ater Co. (1979) 80 N J 
391, 403 A2d 910, § 9[b], on  the 
g rou nd  that the  tract in that case 
was su rroun ded  by a heavily p o p u ­
lated  area contain ing  a high school, 
an athletic  field, social clubs, and 
private  hom es. H old ing  the  city 
p ro tec ted  by the statu te , the  court

immunity was applicable whether the or an artificial condition on the prcm- 
injury or death was caused by a natural ises.

301



§ 9 [a ]  L ia b ility  L im ita tio n — L a n d  U sk 47  A LR4ih
47 ALR4th 262

reversed  ju d g m en ts  fo r th e  p la in ­
tiffs.

In  an  action  to  recover fo r in ju ­
ries suffered by the  plaintiff when 
he dived off a bulkhead in to  the  
bay in which he  was fishing and  hit 
his head  on  (he bo ttom , the  cou rt, 
in O rawsky v Je rsey  C ent. Pow er & 
Light Co. (1977, ED Pa) 472 F 
S up p  881 (applying New Je rsey  
law), apparen tly  constru ing  the  
term  ‘‘prem ises," lo which the  New 
Je rsey  recreational use sta tu te  a p ­
p lied, held  tha t the  p roperty  on  
which the bulkhead was lo r .ted  
cam e within the  sta tu te . T h e  p ro p ­
erty was ow ned by the defen dan t 
utility. T h e  cou rt po in ted  ou t tha t, 
to  reach the  bu lkhead , it had  been  
necessary for the  plaintiff (1) to  
tu rn  o ff a paved road  and to travel 
abo u t 250 yards down a sandy 
road  bou nded  on  e ither side by 
swamps; (2) to  walk across a 
w ooden b ridge  that was in a sta te  
o f  d isrepair; and  (3) to walk a n ­
o th e r  50 yards to  the  w ater’s edge. 
T h e re  were no  buildings o r  o th e r 
stru ctu res, th e  cou rt observed, that 
could  be seen  from  the  site  o f  the  
accident. C learly, declared  the 
cou rt, the “ residen tial p ro perty  ex­
cep tio n ” an nou nced  in Boileau v 
De Cecco (1973) 125 NJ S u p er 
263, 310 A2d 497 , affd w ithou t op  
65 NJ 234, 323 A2d 449, § 9[b], 
was n o t applicable. H old ing  dis­
utility  p ro tected  by the sta tu te , the 
co u rt g ran ted  its m otion  for sum ­
m ary jud g m en t.

In  an action in which the  paren ts  
o f  an  11-year-old girl so u g h t to 
recover from  th e  ow ners o f  the  
p roperty  ad jo in ing  the p a re n ts’ lot 
fur injuries suffered by the  girl 
when she was walking a h o rse  on 
the  ow ners’ p ro perty , the  cou rt, in

C ra b tre e  v Shultz (1977, Franklin 
Co) 57  O h io  A pp 2d 33, 11 O hio  
O ps 3d  31. 384 NE2d 1294, ap p a r­
ently  constru ing  the  term  “ p rem ­
ises" to  which the  sta te  rec re ­
a tio na l use s ta tu te  app lied , held  
tha t th e  ow ners ' p ro p erty  cam e 
w ithin this term . T h e  horse  was 
scared  by an app roach ing  m inibike 
and  severely  in ju red  the  girl by 
d rag g in g  h er a d istance . T h e  ow n­
ers m ain ta ined  so m e horses, a 
b a rn , p as tu re  land , a n d  a small 
h o rse irack  on th e ir  p roperly . Ac­
know ledging  tha t th e  sta tu te  had  
generally  been  considered  to be 
app licab le  prim arily lo  m ore re ­
m ote  a re as  for the  sp o rts  o f  h u n t­
ing  a n d  fishing, the  co u rt n o n e th e ­
less s ta ted  that it seem ed  reason ­
able  to  apply  the  s ta tu te  to the  
o w n e rs’ p roperty . A pparently  h o ld ­
ing  th e  ow ners p ro tec ted  by the  
sta tu te , the  cou rt affirm ed a su m ­
m ary ju d g m e n t in th e ir  favor.

In  a n  action in w hich a  husband  
so u g h t to recover from  the  sta te  
fo r in ju ries suffered w hen h e  was 
w alking tow ards a beach  within a 
s ta te  park  and  slipped  and  fell on  a 
m ud slick, the  cou rt, in  F e th e ro lf v 
S ta te , D ept, o f  N atural R esources, 
Div. o f  Parks & R ecreation  (1982) 
7 O h io  A pp 3d  110, 7 O hio  BR 
142, 454  NE2d 564, affirm ing a 
sum m ary  ju d g m en t fo r the state, 
held  th a t the  sta te  recreational use 
s ta tu te  applied  to  th e  state, since 
sta te -ow n ed  land  was w ithin the  
defin ition  o f  th e  sta tu to ry  term  
“ p rem ises ."  T h e  s ta tu te  applied to 
the ow ner, lessee, o r  occupant o f  
“p rem ises .” T h e  cou rt held  the  
s ta te  p ro tec ted  by th e  statu te .

In  an  action in which a m inor 
son a n d  his paren ts  sough t to  re ­
cover from  state  em ployees fo r in ­

302

47 ALR'Jth L iability  L im ita tio n— Land  U sk 
47 Al.K-lili 262

§ 9 [ b ]

ju rie s  suffered by th e  son w hen the 
" tra il bike" that he was rid ing 
struck a cable s tre tched  across a 
roadw ay used by the  public on  
recreational laud ow ned by the 
s ta le , the court, in W irth v Ehly 
(1980) 93 Wis 2d 433 , 287 NW 2d 
140, affirming the  dism issal o f  the 
action , held that the  recreational 
area  in which the  accident o ccurred  
cam e within the  m eaning  o f  
"p rem ises"  lo  which the  sta te  rec­
reational use sta tu te  applied . T h e  
road  was a service road  encircling 
a p o n d  in a fishery area o p en  lo 
the public for fishing and rec re ­
ational purposes. T h e  sta tu te  d e ­
fined “ p rem ises" as including  
lands, private ways and  buildings, 
and  structures and  im provem ents 
thereon . T h e  co u rt declined lo em ­
brace the  plaintiffs’ con ten tion  that 
the  s ta tu te  app lied  only to rem o te  
and  uncontro lled  areas. T h e  court 
held  the  em ployees p ro tec ted  by 
the  statu te .
[b] Statute not applicable

In actions to  recover for an e n ­
tra n t’s death  on  p ro p erty  ow ned o r 
occupied  by the  defendan t, the 
courts in the  follow ing cases ex­
plicitly o r apparen tly  held  that the  
p ro p erty  did n o t com e within the  
term  “ prem ises,"  to  which the  
state  recreational use statu te  a p ­
plied.

In a wife’s action  to  recover from  
a w ater com pany fo r the alleged 
w rongful death  o f  h e r husband , 
who drow ned while a ttem p tin g  to 
rescue two boys who had fallen 
th ro u g h  the ice while ice-skating 
on  the  w ater com pany’s frozen re s ­

34. This case was distinguished in 
Lauber v Narbut (1981) 178 NJ Super 
591, 429 A2d 1074, certif den 89 NJ 
390, 446 A2d 127, § 9[a], and Diodato

ervoir, the  court, in H arrison  v 
M iddlesex W ater Co. (1979) 80 NJ 
391, 103 A2d 910, reversing an 
involuntary dismissal, held  that the 
reservoir d id nut com e within the 
term  "p rem ises ,"  to which the 
state  recreational use sta tu te  a p ­
plied. T h e  reservoir was located on 
an im proved tract within a highly 
popu la ted  suburban  com m unity. It 
was su rro u n d ed  by bo th  private 
hom es and  public recreational fa­
cilities. In view o f  the fact that the 
designated  recreational activities 
norm ally occurred  on  large tracts 
o f  natu ra l and  undeveloped land 
located in thinly pop u la ted  rural o r 
sem irural areas, o r on  propeity  
having all o r  most o f  the  character­
istics o f  such rural and  sem irural 
lands, particularly as to size, na tu ­
ralness, and  rem oteness, o r insula­
tion from  popula ted  areas, the 
court stressed  that the re  was n o th ­
ing to suggest that the  sta tu te  was 
in tended  to  extend im m unity to all 
p roperty  w ithout limit. T h e  court 
also p o in ted  out that the  sta tu te ’s 
reference to a second statute, 
which apparen tly  only applied  to 
rural o r sem irural land, indicated 
that the  recreational u se  statu te  
had sim ilar application. Finally, the 
court s ta ted  that it had lo assum e 
that the  legislature was mindful 
that im m unity from  liability for the 
negligent infliction o f  injury to o th ­
ers was n o t favored in the  law. T h e  
court held  the com pany u n p ro ­
tected by the  sta tu te .11

In a wife’s action to recover from 
a sub u rban  hom eow ner for her 
hu sb an d ’s death  following his div-

v Camden County Park Com. (1978) 
162 NJ Super 275, 392 A2d 665, 
§27[b].
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mg in to  the* shallow end  of a pool 
in the  hom eow ner's backyard, the 
court, in Hoileau v De Cccco 
(1973) 125 NJ S u p e r 263, 310 A2d 
•197, afTd without o p  65 NJ 234, 
323 A2d 449, reversing a sum m ary 
judgm ent for the  hom eow ner, held  
that a suburban  backyaid did not 
com e within the m eaning o f  
“ p rem ises" in the  sta te  recreational 
use statu te , which applied  to  the  
ow ner, lessee, o r  occupant o f  
“ prem ises,” and  therefo re  was not 
p ro tected  by the  statu te . Pointing 
out th a t the  s ta tu te  refe rred  to a 
second sta tu te  that appded  only to 
rural o r sem irural tracts o f  land, 
the  court sta led  that this in ternal 
reference  suggested  that the  rec re ­
ational use sta tu te  applied  to  sim i­
lar properly . F u rtherm ore , review ­
ing  the  enum era ted  recreational 
activities to which the  sta tu te  a p ­
plied, the  court observed tha t these 
activities w ere for the  m ost part 
those conducted  in the  tru e  o u t­
do o rs, riot in so m eo n e’s backyard. 
T h e  court stressed  that, a lthough  
“ sw im m ing" was included in this 
list, it should  be considered  in con ­
text. T h e  court declared  that it was 
a fundam ental ru le  in the constru c­
tion o f  sta tu tes tha t associated 
w ords explained and lim ited each 
o ther. O bserving  tha t the  s ta tu te  
rep laced  a p rio r sta tu te  tha t had 
applied  only to agricu ltural lands 
o r w oodlands, the  court held  that 
the  enactm ent o f  the  p resen t s ta t­
u te  was no t in tended  to en large  
the p ro tected  class o f  landow ners 
to suburban  hom eow ners.38

A pparently  ho ld ing  tha t the 
park ing  lot at a racetrack did no t

com e within the term  "p rem ises"  
in th e  state  recreational use sta tu te , 
the  c o u rt, in Nfichalovic v G enesee- 
M o n ro e  Racing Asso. (1981, 4 th  
D ept) 79 App Div 2d 82, 436 
N Y S2d 468, in ellect struck the  
racetrack  ow ner's affirmative d e ­
fense o f  the sta tu te  in an action in 
which a father sought lo  recover 
for th e  death  o f  his son, who was 
killed while rid ing a m otorb ike  in 
the  p ark in g  lot T h e  m otorbike 
su dden ly  stopped  sh o rt, apparen tly  
as a resu lt o f  h itting  a curb  o r  a 
chain , and  the  son was throw n off. 
T h e  sta tu te  p rov ided  that an 
o w ner, a lessee, o r an  occupant o f  
" p re m ise s"  ow ed no  duty lo keep 
the  p rem ises safe for en try  o r use 
by o n e  involved in "m o to rized  ve­
hicle opera tion  for recreational 
p u rp o se s ."  N oting that the  activity 
o f  m o to rized  vehicle op era tion  had  
b een  add ed  by the  s ta te  legislature 
15 years  after the  enactm en t o f  the  
first version o f the  sta tu te , the  
co u rt held  that the  park ing  lot was 
no t o f  the  n atu re  con tem pla ted  by 
the  leg isla tu re  as w ithin the  p ro tec ­
tive scope o f  the  am endm ent on  
motori7.cd vehicle o pera tio n . T h e  
c o u rt stated  that the  legislative in­
ten t in  the  am endm ent was to open  
up p ro p e rty  o f  a relatively undevel­
o p ed  nature. T h e  a m en d m en t’s 
coverage, the  court con tinued , did 
n o t e x ten d  to an asphalt parking 
lot d esigned  with equ ip m en t to 
c o n tro l and  restric t the  free m ove­
m en t o f  traffic.

§ 10. "Commercial” property
In  actions to recover fo r an e n ­

tra n t 's  injury o r d ea th  on  p roperty

35. This case was distinguished in Cent. Power & Light Co. (1977, ED 
Tallaksen v Ross (1979) 167 NJ Super Pa) 472 F Supp 881 (applying New 
1, 400 A2d 485, and Orawsky v Jersey Jersey law), both in § 9[a].
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ow ned o r m aintained  by the  d efen ­
d an t, (lie courts in the  following 
cases held  that the  p roperty  was 
not "com m ercial" p roperty  within 
the  m eaning of an exception in the 
sta te  recreational use sta tu te  that, 
in varying language, p reserved  lia­
bility fo r injury o ccurring  on "co m ­
m ercial”  p roperty .3*

In an action in which a b o a te r 
who slipped and  fell on a boat 
ram p sought to recover from the 
ow ner o f  the ram p, the  court, in 
Sea Fresh Frozen Products, Inc. v 
A bdin (1982, Fla App D5) 411 So 
2d 218, petition  den  (Fla) 419  So 
2d 1195, reversing a jud g m en t for 
the  boater, and  rem and ing  for e n ­
try o f  a ju d g m en t fo r the ram p- 
ow ner, held that the  boater d id 
not in troduce  sufficient evidence 
that the ram p was being  used for 
com n ercial activity to  avoid a d i­
rec ted  verdict. T h e  cou rt held that 
the  ram pow ncr was p ro tected  by 
the  sta te  recreational use sta tu te , 
which did not apply to p roperty  
being  used  for "com m ercial o r 
o th e r activity for p ro fit.” T h e  court 
d id  not describe th e  b o a ter’s evi­
den tiary  showing. H ow ever, the  
cou rt d istinguished a p rio r appeal 
in the  action, A bdin v Fischer 
(1979, Fla) 374 So 2d 1379, la te r 
app  (Fla App D5) 411 So 2d 218,

36. For a case holding that a state 
recreational use statute, construed as a 
whole, did not apply to property used 
as ? commercial cnt.rprise, see Dan- 
aher v Partridge Creek Country Club
(1982) 116 M ich App 305, 323 NW2d 
376, app dismd (Mich) 325 NW2d 2, 
§ I3[b). And for a case holding that a 
slate recreational use statute, con­
strued as a whole, did not apply to an 
entrant on the property in connection 
with the defendant's business, see Bar- 
oco v Araserv, Inc. (1980, CA5 Ala)

petition  d en  (Fla) 419 So 2d 
1 195,37 infra, on  the  g ro u n d  that 
that case had  held  that the  boater 
had m ade a sufficient show ing to 
avoid a sum m ary ju d g m en t. In the  
p resen t case, the  court stressed , it 
was the  evidence adduced  at trial 
that was legally insufficient to 
prove the  ram pow ncr liable.

Affirming a sum m ary jud g m en t 
for the  defendan ts, the  state  and  a 
parish  "po lice  ju ry ,"  in a wrongful 
death  and  survival action to re ­
cover fo r a drow ning a t a recre­
ational area  m aintained by the d e ­
fendants, th e  court, in P ra tt v State 
(1981, La A pp 3d Cir) 408 So 2d 
336, cert d e n  (La) 412 So 2d 1098, 
held that th e  recreation  area was 
not a “ com m ercial recreational d e ­
velopm ent o r facility," w ithin the 
m eaning o f  the  state  recreational 
use sta tu te , which p reserved  the 
liability o f  the  ow ner o f  such a 
com m ercial facility. T h e  court did 
not describe  the relationsh ip  be­
tween the  plaintifT and  the  person  
who d row ned . T h e  cou rt declared 
that reference  to s tandard  dictio­
nary defin itions o f  the  w ord "com ­
m ercial" convinced it tha t, u n d er 
the  facts p resen ted , p rofit as a p ri­
mary objective o f  the  o pera tio n  o f  
the  recreational area was essential

621 F2d 189, reh den (CA5 Ala) 627 
F2d 239 (applying Alabama law), §21.

37. Some or the facts are taken from 
this opinion. It may be noted that, 
whereas the present opinion describes 
the defendant as the “owner" of the 
ramp, the supreme court opinion de­
scribes it as the “lessee" o f the ramp. 
The present opinion also states that 
the president o f the owner/lessee, who 
was a defendant in the supreme court 
case, was not a party to the present 
appeal.
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lo ren d e r ii com m ercial. T h e  courl 
d id no t describe the  dictionary def­
initions that it consulted . S tressing  
that a second statu te , a lthough p e r­
m itting  the collection o f  fees for 
the use o f  the  recreational area, 
requ ired  that the  funds collected 
be used exclusively for the m ain te­
nance and opera tion  o f  the  area, 
the  court concluded that the  area 
was no t a com m ercial en terp rise . 
T h e  court therefore  held  that the 
recreational use sta tu te  im m unized 
the defendants from  liability.

In an action lo  recover fo r p e r­
sonal injuries and  property  dam age 
suffered by the  plaintifTs when a 
live hickory tree  fell on to  their 
pickup truck as they w ere waiting 
to launch a boat o n to  a lake in a 
park, the  court, in T hom as v Je a n e  
(1982, La App 3d Cir) 411 So 2d 
744, reversing a  judgm ent against 
the defendant state, and  dism issing 
the  suit as to the  state, held  that 
the park was no t a "com m ercial” 
recreational developm ent o f  the  
state. T h e  state  recreational use 
sta tu te  preserved a landow ner’s lia­
bility if the recreation?! area was a 
“ com m ercial recreational develop­
m ent ot 2'acilily." T h e  park within 
which the lake was situated was 
located on stale  land and op era ted  
by a private lessee. T h e  court d e ­
clared that the park was no t a com ­
m ercial en terp rise  o f  the state  
since the sta te 's prim ary objective 
in run n ing  the park was to provide 
a recreational facility for the public 
ra th e r than to realize a profit. T h e  
court stressed  tha t (1) the  only 
consideration  paid  the  state by the 
lessee was the lessee’s obligation to 
m aintain the park as a public rec re ­

38 . It shou ld  b e  n o ted , how ever, tha t 
th e  decision  in k e e le n  was rev e rsed , in

ational a rea , (2) the lease expressly 
p ro h ib ited  the  lessee from  charg­
ing  lees for th e  use o f  the  boat 
ram p on  which the plaintifTs were 
in ju red , (3) the  state  d id  no t re ­
ceive any funds from  the  adm inis­
tra tio n  o f  th e  park, a n d  (4) the  
lease’s perm itting  the lessee to  
charge  a nom inal adm ission fee, to  
o p era te  a concession stand , and to 
retain  any excess o f  revenues over 
m ain tenance  expend itu res, were 
necessary  incentives to induce p ri­
vate parties to e n te r in to  the  lease. 
T h e  co u rt held  the  sta te  p ro tected  
by th e  sta tu te .

C on stru in g  the  expression  “ com ­
m ercial recreational developm ents 
o r facilities,” in the  state  recre­
ational use statu te , which p re ­
served the  liability o f  the  ow ner o f  
such a developm ent o r  facility, the 
co u rt, in K eelen v S tate  (1984, La 
App 1st Cir) 454 So 2d 147, a 
m o th e r’s action to recover for the  
d row ning  o f  h er 8-year-old son in 
a sw im m ing pool in a s ta te  park, 
held  tha t the  park was n o t such a 
dev elo pm en t o r facility. T h e  court 
d ec lared  that a developm ent o r 
facility was com m ercial only if it 
was ru n  for a profit, regard less o f  
w h e th e r an adm ission fee was 
charged . T h e  court s ta ted  that the 
affidavit o f  a sta te  officer clearly 
show ed that the  s ta te  anticipated 
no profit in the  ru n n in g  o f tbe 
park , in  tha t the  sta te  took in less 
than $70,000 p er year in adm ission 
fees w hile expend ing  m ore  than 
$240,000 p e r year in run n ing  the  
facility. H o ld ing  the  sta te  p ro tected  
by the  sta tu te , the  cou rt affirmed a 
sum m ary ju d g m en t in its favor.”

a d ec is io n  re p o r ted  a t (La) 463  So 2d  
1287. o n  th e  g ro u n d  th a t a sw im m ing
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In an action lo  recover fo r in ju ­
ries suffered by th e  plaintiff while 
d iv ing  into  a sw im m ing pool m ain­
tained  by the defend an t rec re ­
ational district, th e  court, in Mc­
Cain v C om m ercial U nion Ins. Co. 
(1983, WD La) 592 F  Supp 1, ques 
certified (CAS La) 719 F2d 1271 
(applying Louisiana law), g ran ting  
the  d istrict's and  its in su rer's  m o ­
tion for sum m ary ju d g m en t, held  
that the  pool was n o t a "co m m er­
cial recreational developm ent o r 
facility," within the  m eaning  o f  the  
Louisiana recreational use sta tu te . 
T h e  statu te  p reserved  the  liability 
o f  the  ow ner o f  such a deve lop­
m ent o r facility. Poin ting  ou t that 
the  statu te , aside from  this excep­
tion, applied to an ow ner who p e r ­
m itted  with o r  w ithout charge  a 
person  to use his land for rec re ­
ational purposes, the  court s ta ted  
that the m ere charg ing  o f som e 
adm ission price w ould no t neces­
sarily rend er a facility com m ercial. 
T h e  app rop ria te  test, the cou rt 
said, was w hether the  facility was 
run  prim arily for a profit. O bserv­
ing  that the  d istric t charged  an 
adm ission fee o f  25 to 50 cents for 
th e  use o f  the  pool, the  court co n ­
cluded that the district d id  not run  
the  pool with the in tention  o f  g en ­
era tin g  a profit. T h e  court held  the  
action  barred  by the  statu te .

However, in an  action  in which a 
b o a te r who slipped on  a boat ram p 
and  in jured  h im self sough t to re ­

po o l was no t th e  type o f  in s tru m en ta l­
ity to  whicli im m unity  ex tend ed . F o r  a 
d iscu ssion  o f  this p o in t, sec  § 27[bJ.

39 . T h is  case  was d is tingu ished  in 
Sea F resh  F rozen  P roduc ts , Inc. v A b ­
d in  (1982 . F la A pp  D5) 411 So 2d  218 , 
p e tit io n  d en  (Fla) 4 1 9  S o  2d  1195, th is  
sec tion .

cover from  the ram p’s lessee and 
the lessee’s presiden t, the  court, in 
Abdin v Fischer (1979, Fla) 374 So 
2d 1379, la ter app  (Fla App D5) 
411 So 2d  218, petitio n  den (Fla) 
419 So 2d  1195, reversing  a sum ­
mary ju d g m e n t for the  lessee and 
its p resid en t, held that a ju ry  could 
reasonably  infer that com m ercial 
activity was taking place on the 
ram p, T h e  sta le  recreational use 
sta tu te  d id  not apply if  "com m er­
cial o r  o th e r  activity fo r p ro fit"  was 
being  conducted  on th e  land. T h e  
court d id  no t describe the  factual 
show ing the  boater had  m ade in 
the  trial cou rt.39

§ 11. O th e r  specified  te rm s

[a] S ta tu te  app licab le
T h e  courts in the  following 

cases, involving actions to  recover 
for an e n tra n t’s injury o r  death  on 
p roperty  cw ned  o r  m ain ta ined  by 
the defend an t, held  that the  p ro p ­
erty  cam e within a term , o th e r  than 
“ prem ises,” that the  sta te  rec re ­
ational u se  sta tu te  em ployed to 
define som e o r all o f  th e  p roperty  
to  which th e  sta tu te  app lied .40

In an action  lo recover for in ju­
ries suffered by the  plaintifT while 
diving in to  a swim ming p oo l m ain­
tained by the d efen d an t rec re ­
ational d istrict, the ct ir t , in Mc­
Cain v C om m ercial Uwion Ins. Co. 
(1983, WD La) 592 F S u pp  1, ques 
certified (CA5 La) 719 F2d 1271

40 . F o r a case h o ld in g  th a t land  

ow ned  by th e  B ureau  o f  L and  M anage­

m en t o f  th e  U n ited  S ta les w as en com ­

passed  by th e  exp ress io n  "any  lan d "  

w ith in  th e  d efin ition  o f  " o w n e r"  in a 

s ta te  re c re a tio n a l use  s ta tu te , see  D en ­
ton  v L. W . Vail C o. (1975) 23  O r App

28. 541 P2d  511. § 3 |a ).
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(applying Louisiana law), g ran ting  
the  d istric t’s and its in su rer’s m o­
tion fo r sum m ary ju d g m en t, held 
that a swim ming pool Pell within 
the  definition o f  " la n d ” to which 
the Louisiana recreational use sta t­
u te  app lied . N oting tha t the statu te  
defined “ land" as including struc­
tures, the  court s 'a te d  that the 
poo l was a “ s tru c tu re ."  T h e  court 
held  the  action b arred  by the sta t­
u te .

In an action in which a passen­
ger on  a pow er com pany’s private 
railway sought to recover from  the 
com pany for injuries suffered when 
he fell ofT the  flatcar he  was rid ing  
and was run over, the  court, in 
S late  ex rcl. T u ck er v D istrict 
C ourt o f  T h irte en th  Judicial Dist. 
(1970) 155 M o n t 202, 468 P2d 
773, held  that the  term  "p ro p e rty ,"  
in the state  recreational use statu te , 
com prehended  personal p roperty , 
including the private railway, as 
well as real p roperty . T h e  real 
p roperty  underly ing  the railway, 
which connected  th e  com pany's 
“ hoist house" with its dam , was 
ow ned by the  U nited  Stales. T h e  
m an was with a g roup  that was on 
its way lo  a recreational cam psite. 
T h e  sta tu te  applied  to a land lord  
o r tenan t who perm itted  any p e r­
son  to  en te r “ any p ro p erty "  in his 
possession o r con tro l. S tressing 
tha t the  sta tu te  was n o t by its 
term s lim ited to real p roperty , the 
court s n te d  that to  im pose such a 
lim itation would be lo ignore  the 
overall intent o f  the  sta tu te , which 
was to give re lie f from  any and all 
conceivable liability from  any net, 
conduct , o r  om ission lo any person  
gratuitously  p resen t for any recre­
ational pu rpose. T h e  court also 
observed  that a second statu te , e n ­
acted  as a guide to  the  in te rp re ta ­

tion o f  th e  sla te  code  in general, 
p ro v ided  that the term  "p ro p e rty "  
inc luded  bo th  real and  personal 
p ro p erty . F inding the  com pany 
p ro te c ted  by the  sta tu te , the  court 
in effect perm itted  th e  com pany to 
assert the  sta tu te  as an affirmative 
defense .

In  a  m o th er 's  action  to  recover 
u n d e r the Federal T o rt Claim s Act 
from  th e  U nited S tales fo r serious 
in ju ries suffered by her d au g h ter 
while “ snow slid ing" on  an inner 
tube  in  a national park  within 
W ashington , the court, in Jo n es v 
U n ited  States (1982, CA9 W asn) 
693 F 2 d  1299 (applying W ashing­
ton law), held  that the park was 
" fo re s t lan d ,"  w ithin the  m eaning 
o f th e  W ashington recreational use 
sta tu te , which app lied  to "ag ricu l­
tural o r  forest lands.” T h e  court 
sug gested  tha t th ree  factors bo re  
on th e  scope c f  the  statu te : (1) the  
a m o u n t o f  land; (2) the  a rran g e­
m ent o f  the  land and  its im prove­
m en ts: and  (3) the  relative p rox im ­
ity o f  the  land to a popu la tion  
cen te r. A pplying these factors, the 
cou rt p o in ted  ou t that the  park 
covered  1,350 sq uare  miles and 
was a t  least 70 miles from  a m etro ­
p o litan  area that was apparently  
the n ea res t such area. Focusing 
solelv on  the  ridge area w here the  
acc iden t occurred , the  m other 
u rg ed  that it was sim ilar to an  
" u rb a n  park" because o f  the im ­
p rovem en ts, patro l, and  accessibil­
ity. S ta ting , how ever, that the  na- 
tionaJ park was in no  sense  sim ilar 
to  a city urban  park, the  court 
d istingu ished  K ucher v C ounty o f  
P ierce (1979) 24 W ash A pp 281, 
600 P2d  683, § 1 l[b j, which had  
involved a w ooded area in a city 
park adm in istered  by a city park

non
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district. H old ing  (he U nited S tates 
p ro tec ted  by the  sta tu te , the cou rt 
affirm ed a ju d g m en t in its favor.
[b] Statute not applicable

Properly  tha t was ow ned by the 
defendan t and  o n  which an  en tran t 
was in ju red  did not com e within a 
term , o th e r  than  "p rem ises,"  defin­
ing  a p o rtion  o f  the  p roperty  lo 
which th e  s ta te  recreational use 
s ta tu te  applied, the  courts held  in 
the  following cases.41

A 3.5-acre parcel o f  land ow ned 
by th e  d efen dan t church  was no t 
“ agricu ltural land ,"  within the 
m eaning  o f  the  sta te  recreational 
use  sta tu te , held  the  court, in T i­
j e r i n a  v C o rn e l iu s  C h r is t ia n  
C hurch  (1975) 273 O r 58, 539 P2d 
634, affirm ing a ju d g m en t for a 
softball p layer in his action to  re ­
cover fo r injuries suffered w hen he  
apparen tly  step ped  in a hole and 
fell while playing softball at a soft­
ball field on  th e  parcel. T h e  sta tu te  
p rov ided  that the  “ lan d” to which 
it app lied  was agricultural land, 
rangeland , forest lands, and  lands 
ad jacen t o r  con tiguous to  the  
ocean shore. T h e  cou rt stated  that 
the  leg isla ture in tended , by the  re ­
strictive definition o f  " la n d ,"  to 
lim it the  s ta tu te ’s application to 
landhold ings tha t tended  to have 
recreational value but w ere no t 
susceptib le  to  adeq u a te  policing  o r  
correctio n  o f  dangerous condi­
tions. T h e  court po in ted  ou t that 
the  s ta tu te  as originally p ro p o sed

41. See Hovet v Baglcy (1982, Minn) 
325 NW2d 813, a case in which (he 
court construed the term “owner” in 
the state recreational us, statute, but 
noted that, subsequent to the occur­
rence o f the accident for which recov­
ery was sought in that case, the legisla­
ture had amended the definition of the

had applied  to all land  open  to 
rec rea tion , and that the  p resen t 
definition o f  “ lan d "  was in troduced  
by am endm ent. T h e  court also 
p o in ted  o u t (hat th e  parcel was no t 
farm ed, and  that, while som e grain 
d id  grow  on  the  tract, the  grain 
was vo lun teer and  in term ixed  with 
weeds. T h e  fact tha t the  tract could 
be  farm ed , the  c o u rt con tinued , 
did n o t distinguish it from  m ost o f  
the land  in the state. A lthough  the  
g r  .ir* had been  m ow ed by a th ird  
•pr. ' on, the court stressed  that this 
cu ttin g  was for the  pu rpose  o f  
com plying with fire regulations. 
T h e  cou rt therefo re  held  that the 
church  was not p ro tec ted  by the  
sta tu te .

In an  action to recov er for in ju ­
ries suffered when the  p laintiff fell 
while using  a ropesw ing  in a park, 
the  cou rt, in  K ucher v C ounty  o f  
Pierce (1979) 24 W ash  A pp 281, 
600 P 2d  683, reversing  a sum m ary 
ju d g m e n t for the  d e fe n d a n t , held  
that the  park  was no t “ forest land" 
w ithin the  m eaning  o f  the  sta te  
recreational use sta tu te , which a p ­
plied to  "ag ricu ltu ra l o r  forest 
1 ic j  o r  w ater areas o r  channels 
and rural lands adjacen t lo such 
areas o r  channels.” T h e  park, 
which was a steeply slop ed  w ooded 
area, was ow ned in p a rt by each o f  
the  defendan ts, a county , a city, 
and  a m unicipal park  district. T h e  
court declined  to follow the  defini­
tion o f  " fo rest lan d ” in a sta tu te

tern: "land” in the statute so as to 
limit it explicitly to privately owned 
land. The court stated that the legisla­
ture had thereby determined not to 
grant immunity to municipalities in' 
cases arising after the effective date of 
the amendment.
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dealing  with taxation o f  properly . 
T h e  court declared  that the  use of 
the  word “ ru ra l"  in describing land 
adjacent to “ agricultural o r  fo rest"  
lauds indicated that the legisla ture  
conceived the  agricultural and  fo r­
est lands covered by the s ta tu te  to 
he them selves rural. Also, c on tin ­
ued  the court, the  use o f  the  word 
“ agricu ltu ra l,"  a word o f  d istinc­
tively rural connotation , in  parallel 
with the word “ fo rest"  fu rth e r cor­
rob o rated  the  no tion  that the  word 
" fo res t"  referred  to rural land. T h e  
court fu rth er po in ted  out that the 
land  involved was im proved, ro u ­
tinely inspected, and  susceptib le  to 
adequate  policing. T h e  cou rt held 
the  defendants not p ro tec ted  by 
the  sta tu te :12

§ 12. S ta tu te  as w hole— o p en n ess  
to  p ub lic  access

[a] S ta tu te  app licab le
T h e  state  recreational use sta t­

ute, apparently  construed  as a 
w hole, applied to p roperty  that the 
defendant ow ned and on  which an 
en tran t suffered injury o r  death , 
the  courts held in the  following 
cases, a l'liough  the defendan t p e r­
m itted  less than un restric ted  access 
to  the property .

In  an action in which a  person  
in jured  while sunbath ing  on  p ro p ­
erty used as a public beach sought 
to  recover from  the ow ner o f  the 
property , the court, in Collins v 
T ip p e tt (1984, 4 th  Dist) 156 Cal 
App 3d 1017, 203 Cal R p tr 366, 
affirming a ju d g m en t fo r the  land­
ow ner, held  that the sta te  recre­
ational use sta tu te , con stru ed  as a 
w hole, applied  to the  property .

'f l ic  lando w n er’s p rop erly  included 
bo th  (he beach area and  a clilf that 
ex ten ded  dow n lo the  beach, o n  
which the  public held  an easem ent. 
T h e  su n b a th e r was in ju red  when a 
piece o f  gunite, a concretelike su b ­
stance sprayed on cliffs to prevent 
e rosion , broke off the  cliff and fell 
on him  while he  was su nba th ing  at 
the  base o f  the clilf. T h e  su n b a th er 
con tend ed  that th e  sta tu te  did not 
apply because th e  landow ner al­
low ed public use only o f  the beach, 
bu t no t o f  the cliff, and  because 
the  dang erous cond ition  existed on 
(he cliff, ra th e r than  on  the beach. 
T h e  court rep lied  tha t this in te r­
p re ta tion  o f  the  s ta tu te  was u n rea ­
sonab le  in light o f  the  sta tu to ry  
p u rp o se  o f  encourag ing  p ro perty  
ow ners lo allow free recreational 
use o f  their land. A dopting  this 
con ten tion , the  cou rt continued, 
w ould in effect req u ire  beachfront 
p ro p erty  ow ners e ith er to open  
the ir en tire  parcel to public use o r  
to  close their en tire  parcel to  avoid 
any liability for injuries. T h e  court 
held  the  landow ner p ro tec ted  by 
the  statu te .

In an action in which the adm in ­
is tra to r o f  a d ec ed e n t’s esta te  
sought to recover from  a lan d ­
ow ner for the  d ec ed e n t’s w rongful 
dea th , allegedly resu lting  from  in­
ju r ie s  suffered when he  dived into  
a p on d  on  the  la n d o w n e ’s p ro p ­
erty, the  court, in Jo h n so n  v 
S tryker C orp. (1979, 1st Dist) 70 
111 A pp 3d 717, 26 111 Dec 931, 388 
NE2d 932, apparen tly  constru ing  
as a whole the  sta te  recreational 
use sta tu te , held  that the s ta tu te  
app lied  to those  who perm itted  
the ir o p en  land  to be  used recre-

42. This case was distinguished in Wash) 693 F2d 1299 (applying Wash- 
Jones v United States (1982, CA9 ington law), § 1 l(a].
•110
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ationally on  a casual basis, and  was 
no t lim ited to  those  w ho o pened  
th.eir land to  all m em bers o f  the 
public. T h e  adm in istra to r alleged 
that ch ild ren  generally  u n d ers to o d  
that they were supposed  to  ask for 
perm ission  lo use the  p on d . It was 
apparen tly  adm itted  tha t signs 
sta led  "N o sw im m ing on  holidays” 
and  "Swim  at your own risk ." T h e  
court p o in ted  o u t that m any land ­
ow ners w ere farm ers who could  
hardly  afford to  o p en  th e ir  land up  
to  everyone a t all tim es o f  th e  year, 
a lthough  they m ight be  able to 
o p en  it up  d u rin g  o ne  season  o r 
on  certain  days o f  th e  week. If the 
narrow er construc tion  o f  the  s ta t­
u te  w ere ado p ted , the  cou rt con tin ­
ued , d o u b ts  w ould always exist 
w hether a lan dow n er’s im position  
o f  lim itations on  the  u se  o f  the  
p ro p erty  w ould p reven t him  from 
claim ing the  benefit o f  th e  sta tu te . 
H old ing  the  landow ner p ro tec ted  
by the  sta tu te , the  court rem an ded  
the  case with d irections lo  dism iss 
the  two coun ts against him.
[b] Statute not applicable

In actions to  recover fo r injury 
o r  dea th  to an en tran t on  p roperty , 
o r  in a body o f  w ater ad jo in ing  
properly , ow ned o r  m aintained  by 
the  d efen dan t, the  courts in the 
follow ing cases, explicitly o r app ar­
ently  con stru in g  th e  s ta te  rec re ­
ational use s ta tu te  as a w hole, held  
tha t th e  sta tu te  d id  n o t apply  since 
the  d efend an t had  no t o p en e d  his 
p ro p erty  to pub lic  access to  a suffi­
cient degree.

T h e  s ta .e  recreational u se  s ta tu te  
was n o t app licab le  w here th e  d e ­
fendan t p o w er com pany, p osting  
“keep o u t"  signs in the  area, ex­
pressly d en ied  the  use o f  the land 
to  the  p la in tiffs  10-year-old son,

held  the  court, in G eorgia Pow er 
Co. v Mi C ru d er (1972) 229  Ga 
HI I, 194 SK2d 410 , app aren tly  
constru ing  (lie s ta tu te  as a  w hole in 
an action  in w hich the p la in tiff 
sough t to recover fo r the  a lleged  
w rongful dea th  o f  h e r  son, who 
was trap ped  and  d ro w n ed  inside a 
d rainage  p ipe  leading  from  a poo l 
o f  w ater on  the  pow er com pany 's 
p ro p erty  to a low er lying poo l 20  
feet away. T h e  po o l o f  w ater in 
which th e  son d ro w n ed  was located  
below  the  pow er com pany’s dam  
and  pow er p lant. T w o  large w arn ­
ing signs located on  the  pow er 
p lan t and  dam  stated : "D anger. 
F o r your own safety p lease keep 
out. R ough w aters. G ates at dam  
o p e ra te  autom atically ." T h e  co u rt 
p o in ted  to a sec tion  o f  the s ta tu te  
sta ting  that the  s ta tu te ’s p u rp o se  
was to  encou rag e  ow ners o f  land  
to m ake land  and  w ater areas avail­
able  lo the public for rec rea tio n a l 
pu rposes . T h e  co u rt also  re lied  on  
a section  o f  th e  s ta tu te  tha t re ­
fe rred  to  an ow ner o f  land  who 
directly  o r  indirectly  invited o r  p e r ­
m itted  w ithout charg e  any p erso n  
lo  use his p ro p erty  for recrea tional 
pu rposes . T h e  co u rt reversed  an 
in te rm ed ia te  ap p e lla te  court dec i­
sion that, while reversing  a su m ­
m ary ju d g m en t fo r the  com pany, 
had held  the ac tion  g ov erned  by 
th e  statu te .

In an action in which a 13-ycar- 
o ld  boy sought to  recover fo r in ju ­
ries suffered w hen he  d ived in to  a 
backyard plastic p o o l belo n g in g  to  
the  d efendan t, the  court, in H e r­
ring  v H auck (1968) 118 G a A pp 
623, 165 SE2d 198, apparen tly  
con stru in g  the  s ta te  recrea tional 
use s ta tu te  as a w hole, dec la red  
that a landow ner received the  p ro ­
tection  o f  the  s ta tu te  only i f  h e
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Resolution of the Alaska Municipal league
t

Resolution No. 89-36

A RESOLUTION URGING THE LEGISLATURE TO PASS A 
SUPPLEMENTAL APPROPRIATION FOR FULL FUNDING 

OF THE RAW FISH TAX PROGRAM

WHEREAS, under the provisions of AS 43.75.130, the State of Alaska 
annually remits a share of raw fish tax revenues to the municipalities from 
which the tax was collected, and

WHEREAS, the amount of these revenues, as provided in the statute, 
is based on the actual raw fish taxes collected fro.m processors located 
within a given municipality, and

WHEREAS, the State of Alaska has failed to return the full amount to 
the municipalities as provided in the statues, and

WHEREAS, the State Legislature failed to appropriate sufficient monies 
to fund the Raw Fish Tax Program;

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal 
League urges the Alaska State Legislature to pass a supplemental 
appropriation fully funding the Raw Fish Tax Program and TO authorize 
prompt remittance of the balance due the affected municipalities.

BE IT FURTHER RESOLVED that the Alaska Municipal League 
requests the State to adopt legislation, regulations, and policies that will 
ensure the appropriation of the full share of Raw Fish Tax revenues due 
municipalities by August 1 of each year.

Adopted at Annual Business Meeting o November 18, 1988 o Fairbanks, Alaska
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Putting Resources to Work For People 
1007 W est 3 rd  A venue, Suite  201 • A nchorage, Alaska 99501 •  (907) 274-7555

R E S O L U T IO N  N O . 8 9 - 0 1

A RESOLUTION SUPPORTING THE TIMELY DISTRIBUTION OF FISHERIES 
BUSINESS TAX TO MUNICIPALITIES.

WHEREAS, the current system of allocating Alaska 
Business Fisheries Tax requires annual legislative 
appropriation; and

WHEREAS, if the Department of Revenue underestimates the 
amount of shared tax revenue end the legislature then appro­
priates a lesser amount than actually' due, such as occurred 
in FY 1988, local governments must wait until the following 
legislative session to receive funding; and

WHEREAS, this delay in revenues causes an unnecessary 
burden for communities expecting these revenues.

NOW, THEREFORE, BE IT RESOLVED THAT the Southwest Alaska 
Municipal Conference, representing cities in 3ristol Bay, the 
Aleutians, the Pribilof Islands, and Kodiak urges the Alaska 
State Legislature to immediately appropriate funds to 
reimburse local governments for FY 1988 state shared 
Fisheries Business Taxes.

3E IT FURTHER RESOLVED, THAT the Southwest Alaska 
Municipal Conference requests the Alaska Legislature to amend 
State statute to allow the appropriation of 50% of fisheries 
business taxes collected to municipalities and boroughs no 
later than August 1 of the year following the year in which 
it was collected, according to the formula outlined in AS 
43.375, without direct legislative approval.

PASSED THIS

R ep resen tin g  Bristol Bay. T h e  Pribilofs, K odiak and  the  A leutians.
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. . .
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------------------------------------------
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CIN 194 Newtok
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CIN 853 Nlghtmute  ___________________________

CIN 085 Nikolai________________________________________________________________________________________

CIN 936 Nome________________________________________________________________________________________________

CIN 174 Honda!ton____________________________________________________________________________________________

CIN 227 Noorvlk____________________________________________________________________________________ __

' CNP 676 North P o l e _______________________________________________________________________________________

CNU 598 Nulqsut______________________________________________________________________________________ -

CIN 314 N u n a p ltchuk_______________________

NCC 025 Nulato  ^ R ~ .  ?  ? __________________________ '  G  A

COH 108 Old Harbor_______________________________________________________________ __________________________

CIO *69 0uz1nk1e______________________________________________________________________________________________

CIP 644 Palmer_____________________________________________________________________________ ;__________________

CIP 470 Pelican_____________ A 3  </, 0  3 /  S~-9 6 7 , 3  <// 0 2 . _________________________y V Q . S C a

CIP 181 Petersburg S U *  . / 2 ^ -  O S .  3 9 # . < / 0 / . 7 < / _______________ t / s n  °

CIP 194 Pilot Station____________________________________________________________________

CIP 307 Platinum_______________________________________________________________________________________

CPH 224 Point Hope ’   •

CPA 471 Port Alexander________________________________________________

CPH 306 Port Helden___________________________________________________________ _ ___________________

CPL 107 Port H o n s _________________ '______________^____________________________ _______________ ______________

CIO 193 Qulnhagak______________________________________________________________________________________________

CTR 225 Ruby____________________________________________________________________________________________________

CRM 305 Russian Mission_______________________________________________________________________________

 CSG 054 Saint Ge o r g e  ---  ------------------------

CSM 472 Saint Marys_______________________________________________________________________________
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CSP 331 Saint Paul
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CIS 106 Savoonoa
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CIS 191 Scammon Bav

CIS 058 Selawlk
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COS 266 Seward 5

/ ✓
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CIS 190 Shaaeluk
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CIS 189 Shaktoollk

CSP 522 S heldon Point
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CIS 105 S h 1 shmaref

CIS 188 Shunonak

CIS 396 Skaawav

-
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CIT 855 Tanana
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Date Referred: April 12 FURTHER REFERRALS

Date of Committee Action

The ' RESOURCES Committee considered: CSSB 176IFINU

CS FO^SENATE BILL NO. 176 (Finance) /
%.:• [BIG GAME HARVEST PERMITS AS PRIZES]

'•An Act relating to auctions and raffles for bison harvest permits; and 
providing for an effective date." '0

RECOMMENDATIONS: /
[ A  be replaced with _________

w  ] have attached amendment(s)

[^J do pass

[ ] do not pass

[ ] no recommendation

[ ] individual recommendations
■ ' ; 1
i A additional referral to the

[ ] the same title
[>. ] a new tide

'  ■ ;i?Af

letter of intent

APPROVES PREVIOUS:
(Date/Dept)

V '• § ’ .
[3< ] fiscal note(s) Q ‘ ?

1*1 zero fiscal note (s) Pu'q , 3 - j j
[ ] zero fn/analysis  __________

.-'ADOPTS: -__________ •

/‘.’•ATTACHES NEW FISCAL NOTE(s):
(Dept)

m t # ]  fiscal impact_______

Wm$H' 3 2ero fiscal note_______

[ ] zero with analysis

jfSIGNING DO PASS: SIGNING:
(Check approm, column)

Chairman's'Signature '
: 3

HOUSE COMMITTEE REPORT
1



FISCAL NOTE
R E Q U E S T ;   ” ______________  _____________________

Rcvmoo D a e :     Agency A ffeaed; -
Title: An A n r  R p l a H n y  rn rhP ! ! s p  of Rig B R U : Wildlife Conservation

Harvest Pgrmira as Prizes for Fundra i s i n g . ________________

Spotuof: qpnqrnr Frank Components : ______________________
Requestor: menace Resources Committee

STATE O F ALASKA
1989 L E G IS L A T IV E . SESSIO N  PUBLISH DATE n L

EX PEN D ITU R ES/R EV EN U ES; (Thousands <rf Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
BQWPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 ----- 0----- 0 9

CAPTTAL

REVENUE ! 0 $25.0 $30.0 $35.0 $35.0 535.0

FUNDING: (T h am n d strfD o B i )
GENERAL FUND 
FEDERAL FUNDS 
OTHER

. m ---------------------------

.

U_____ _ J _______ ______2_______ f) p _ Q -------

P O S IT IO N S :
FULL-TIME
PART-DMB
TEMPORARY

ANALYSIS : (A « * * * p M B p iC 9 ifa e c e w a ry ) Passage of SB 176 would result in no

additional expenditures by the department. There is a potential, however, 
for adding considerable funds to the Fish and Game Fund for subsequent 
expenditures by the Division of Wildlife Conservation.

n Donald E. McKnigtvO   465-4190

* * * * * *    '  V . .  7 1  A  /  1 . w / A n r i l  6 ,  1989
Donald E. McKnighO

Divukn :* Wildlife C anstkr/is& l

Approved by Conuniaiooer F • Commissiof^t,. April 6, 1989

Agt&ty: Department!or Fish and Game \

Distribution (by preparer): 
Lcfialanve Finance 
Leguiacve Sponaor 
Reqoeoor
Office of Mroafemeat and Budget 
Impacted AgencyOea)

pa*e  of


