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Court Rule 21 is concerned with 'fpetitions
forreview.” Rule 21(a) provides: m <

"An aggrieved party may petition the
superior court for review of any order
or decision of a magistrate court'or an
administrative agency where there is no
appeal or other plain, speedy or adequate

It remedy, arid where the magistrate or ad-
thiriistrativelagency appears to have ex-
it 9,ercised his or its functions erroneously

? Mor tal have exceeded his or its jurisdic-

tion, to the injury of some substantial
right of such party.
Relief heretofore available by writs of
review, certiorari, mandamus, prohibi-
(¥ tion, and other writs may be obtained by
r petition for review under the practice
prescribed in these rules.” (emphasis
added)
Since the legislature had provided for a
trial de novo for any tenured teacher who
mas dismissed by a school board or appeal
panel,3 a plain, speedy and adequate reme-
1dy at law existed within the meaning of
Rule 21(a). This means that Rule 21(e)

'was inapplicab'e.

"> At the time that appellees sought a trial
mE novo in the superior court, it was un-
clear what law controlled the time for fil-
.ing. 1 school board decisions such as the
present one could be construed to fall with-

'Vin the Administrative Procedure Act, then

mAS 44.62.560(a) of that Act would have
controlled. AS 44.62.560(a) establishes a
30-day time period for appealing from ad-
niinistrative rulings. However, the Ad-
ministrative Procedure Act by its express
terms did not apply to local school boards.4

a 30-day deadline for appealing from ad-
ministrative rulings, that rule did not be-
come effective until March of 1973® Thus
it would not have controlled litigation com-
menced in September, 1972, .;ik y

[4]  Apparently no express provision
covered the time for filing in this case.
Under these circumstances our ruling in
McCarreyy. Commissioner of Natural Re-
sources, 526,P.2d ,1353 (Alaska 1974), is
useful. In McCarrey the appellant had
waited over five months before seeking ju-
dicial review of an administrative determi-
nation. It was somewhat uncertain as to
whether the 30-day provision in the Ad-
ministrative Procedure Act was to govern.
We stated that in May of 1971 when the
superior court action was commenced,

“. . . [A] great deal of confusion
existed concerning the method and pro-
cedures by which appeals from an ad-
ministrative decision might be taken to
the superior court. The matter has now
been resolved by adoption of Appellate
Rule 45. . Moreover, failure to
file an appeal within sirict time limita-
tions does not create a jurisdictional de-
fect. Courts in Alaska have authority to
relax the strict requirements of the rules
in order to avoid surprise or a serious
miscarriage of justice, or otherwise in
aid of their appellate jurisdiction.” 526
P.2d, at 135. (footnotes omitted, em-
phrhis ag(;(ed)

Since the Administrative Procedure Act-
sets a 30-day time period and since Appel-
late Rule 45(a)(2) now sets a 30-day peri-

[3]  The trial judge apparently felt that od for all administrative appeals, we con-

Appellate Rule 45(a)(2) controlled, as he
so indicated in a letter dated July 27,
1973, While Appellate Rule 45(a)(2) sets

3. AS 14.20-“Qr> provides:

If a 8C.001 board or appeal panel renehes
u decision unfavorable to a teacher, the
tenelier is entitled to n de novo trial in the
superior court. Ilowover, a teacher who
has not attained tenure rights is not en-
tltl(—‘i_d to judicial review according to this
section.”

clude that an appeal brought 29 days after
the final administrative decision was made
was timely.

4. Sec AS 44.02.330.

5. Appellate Kale 4i>(i) says tlmt these rales
superceded ull other procedural methods ia
Alaska for appealing from administrative rul-
ings to the state’s courts.
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K-Mr. Lum, as cross-appellant, argues that
theexprerj language of AS 14.20.205 guar-
antees him the right to a trial de novo.
-The statute providesivadnrr.i honuo:i;

r,“Il a school board or appeal panel
mreaches a .decision- unfavorable to a
"Mteacher,”the teacher is' entitled to a de

novo trial in the superior court. How-
m'ever; a teacher who has not attained ten-

£'ure'rights is'not entitled to judicial re-'

V|ew accordmg to thIS section "d

Lum clalms that the raglslatlve intent is
clear from this language and that the pur-
pose of the act is to protect tenured teach-
ers from potentially biased school boards.
He asserts that the record in this case in
fact shows just such a bias. The board, in
its cross-reply brief, refers us to the argu-
ments on the same point which the board
made in response to the Lums’ pet|t|on for
review. * e Vv

"'Pared to its essence, the board's earlier
brief argues that Keiner v. City of An-
chorage, 378 P.2d 406 (Alaska 1963), dis-
poses of this issue in regard to all adminis-
trative reviews, and that even if Keiner is
not dispositive of the issue, the doctrine of
separation of powers requires that AS 14.-
20,205 be declared unconstitutional or be
restricted severely in its meaning. The
brief also argues that a chronological re-
view of the statutes in question shows a
clear legislative intent to repeal the special
de novo rights granted by AS 14.20.205.
We find none of these arguments totally
persuasive.

In Keiner v. City of Anchorage, supra,
the city brought proceedings to have Kei-
ner’s building declared a fire and health
hazard, to declare it a public nuisance, and
to order it removed. After an initial de-
termination by the city manager, Keiner
filed objections, and the city council, act-
ing as a board of adjustment, found the

6. For a ense in which we rejected n similar
nrgumecut, in the coi text of real property tn\
assessments, see Wincgi'rdner v. Grentcr An-
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hUi'Idhtg hazardous ahd wPdered i, remg
al. On appeal to the superlor court and t;l

ard. In rejecting that claim,, this cour
held that a territorial statute, .§ -JL6'"'%
Twenty-fourth,.,A.C.L.A.1949 providing
for an appeal from such municipal actions'
and,for, de novo hearing and (trial(inj*r
territorial district court, was superseded
the .Admijiistratiye.,Procedure(*Act ;whj
became law in 1959, after statehood.

| The school board itself acknowledges
that Keiner does not mandate review, on
the record. As the board notes, "this court
has treated all appeals to the superio®
court from  administrative agencies .{asl
being on the record unless otherwise or?
dered in the discretion of the

court.” . Thus Keiner does not forecloie
the possibility of requiring a trial de novo
for tenured teachers, A ithng

[5] The "separation of powers” ar|
ment asserts that to require a full triali
novo by the superior court encroaches]
the executive powers of an administrati”
agency such as the school board. -Itas
urged that this is unconstitutional, Thijl
overlooks, however, the scope of admimSs
trative power delegated by the legislature
to the school hoard. At the same time thaj
it has  owered these boards to termingjiSJ
teachers, it has also guaranteed tenure,
rights to teachers. The statute granting ii
trial de novo to teachers can hardly be said
to violate the separation of powers.
shall not consider the point further.® - «£*,

[6] We shall now turn to a chronologi-"
cal review of certain pertinent statutes, —-if

In 1949 a territorial statute provided that-
determinations of municipal boards of ad-"
justment “shall be heard and tried de novo ,
in the District Court.”7

choragc Area Borough, 531 I*~<4 541 (Aln«k»
1975);
7. § 1G-1-35. Twenty-fourth. A.C.LA.1940.
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e 1959, the state adopted title 22, the

statutory scheme governing the judiciary.
AS 22.10.020(a) provides in part:; j; 1,1
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I'f_ AV>IAll hearings on appeal from any final
order or judgment of a subordinate court
s or administrative agency shall be on the

" record unless the superior court, in its
discretion, shall grant a trial de novo, in
( whole or in part.”8 , yAmkiH :.\y

In 1963 Mr. Keiner appealed from the
denial of his demand for a trial de novo
from a municipal board's condemnation of
his property. As noted above, in Keiner v.
City of Anchorage, supra, this court held
that the 1949 statute had been' superseded
by the 1959 act, and thus de novo trials
L were discretionary.

In 196G the legislature enacted an entire-
ly revised education code. Alaska Stat-
utes, title 14. AS 14.20.205 provided ten-
ured teachers with a right to a trial de
novo in the superior court following an un-
favorable ruling by a school board.9

In 1970 the legislature amended AS 22-
10.020, in a manner irrelevant to this case.
However, it reenacted the de novo provi-
sion, stating:

"All hearings on appeal from any final
order or judgment of a subordinate court
or administrative agency shall be on the
record unless the superior court, in its
discretion, shall grant a trial de novo, in
whole or in part."10

The board argues in effect that the last
statute in time repeals pre-existing statutes,
and that since the 1970 judiciary statute
essentially states that all appeals from ad-
ministrative agencies are merely discretion-
arily de novo, this supersedes the 1965 Ed-

The Michie Company, in its bound volume,

l has changed the session law phraseology from
“All hearings . " to "The hearings

. However, the Inngungc used In

r the session laws is controlling "in this case.
8 AS 14.20.205 was amended in 19GS but the
1i amendment merely deleted surplus language.

If «0. See footnote S supra.

*le ). U. Sutherland, Statutory Construction
(4th ed. 1972).
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ucation statute which expressly mandates
de novo reviews for. tenured teachers. We
find this argument unpersuasive,

di In support of its "chronology" argument,
the board relies on Professor Sutherland's
work on statutory construction,11 and the
cases cited therein.. Paraphrased, the cited
portions of Sutherland hold that where a
statute has been modified by an intermedi-
ate act, and where the initial act is then
reenacted, the general, rule is that the in-
termediate act remains in force. A-well-
recognized caveat to the general rule holds
that the intermediate act is impliedly re-
pealed if its terms and the reenactment’s
terms are “wholly inconsistent.”  The
board argues that in 1959 the legislature
made all administrative appeals discretion-
arily de novo; in 1966 it carved out an in-
termediate act which made tenured teach-
ers’ appeals mandatorily de novo; in 1970
it reenacted the original law making all ad-
ministrative  appeals discretionarily de
novo. Since all appeals can’t be discretion-
arily de novo if tenured teachers’ appeals
are mandatorily de novo, the board finds
the two provisions “wholly inconsistent”
and hence the 1970 act impliedly repeals
the 1966 act.

This argument might be sound if the in-
termediate act of 1966 had been an amend-
ment to the general rule of 1959 or had
been a modification of the statutory rules
governing the judiciary.2 However, the
1966 act is more properly characterized as
a "special” statute dealing with education.
On its face;- this title 14 statute concerning
tenured teachers bears no relation to the
general previsions governing judicial ap-
peals, which is covered by title 22.13

12, All of the enses cited by the school board
appear to fit this type of description.. Sec,
C. g, United States Smelting Refining <
Ifinind Co. © Locw, 74 F.Supp. 017, 11
Alaska 429 (1947).

13 Several cases have found the titles of
vnrious legislation helpful in determining simi-
Inr issues of judicial construction. SeC Alli-
son v. Hatton, 40 Or. 370. SO P. 101 (1905);
Eddg v. Kincaid, 25 Or. 537, 41 P. 150
(1895).
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«vThe fold of- -special statutes was treated
by 'the 'Montana Supreme Court in Team-
sters Local 45 v.'Montana Liquor Control
Btf.jSI55,, Mont!:n300, ,"471] 541,F943
,(1970)S,There the court said: i,V »xo! arts

'[ti'Where one statute deals with a subject
twmm general and comprehensive terms and
i\ another‘dealsiwith a part of the same
subject in a more minute and definite
noway,' to the extent of any necessary re-
's Xpuynancy between them ;the special will
-Hprevail over'the general.” ;*(emphasis in
abthe original)-Vip/arti 07 w * -« swe-fng

In addition, facially conflicting special
statutes may simply establish exceptions to
a general rule. Thus the Oregon Supreme
Court has stated that where a "later spe-
cial or local statute is not irreconcilable
with the general statute to the degree that
both statutes cannot have coterminous op-
eration, the general statute will not be re-
pealed, but the special or local statute will
exist as an exception to its terms.” "An-
dersen v. Helteel, 197 Or. 23, 251 P.2d 482
483-84 (1952)."

Certainly in reenacting AS 22.10.020 the
legislature has not unequivocally expressed
any intent to deny, tenured teachers de
novo review. Nor was the reenactment
part of a comprehensive revision. Since
the two statutes are not irreconcilably con-

14. Sutherland himself states that subsequent
enactment of a general statute will only
rarely operate to impliedly repeal a special
statute. Thus he writes:

"The enactment of a general law broad
enough in its scope and application to
cover the field of operation of n special or
local statute will generally not repeal a
statute which limits its operutiou to a par-
ticular phuso of the subject covered by the
general law, or to a particular locality
within the jurisdictional scope of the gen-
eral statute. An implied repeal of prior
statutes will be restricted to statutes of the
same general nature, since the legislature is
presumed to have known of the existence of
prior special or particular legislation, and

to have contemplated only n general treat-

ment of the subject mutter by the general
enactment.

able conflict the prior special stntute will
be construed us remaining in effect as n

Therefore, wncro the Eater gen-
eral statute does not present an irreconcil-

flicting, but can be intelligently-readi‘a?
conterminous expressions of a general'ruje
and an exception'to it, nothing Un”tj
edicts of statutory.construction requires ut]
to find that AS 14.20.205 has beenVren*
dered inoperative by the reenactment; ofl
AS 2210.020. Wvout, or>

<1 Additionally, there are strong policy rea3
sons for holding that tenured teachers haVe
a mandatory right to a trial de novo.18

ti-The primary reason Tor granting Jf'tril.
tle novo is'that'the legislature'apparently
intended to create such a right in enacting
AS 1420205. In Alaska Foods, Inc. t\Vjg
American Manufacturer's Mutual Insur-w
ance Co., 482 P.2d 842, 846 (Alaska 1971)!!
we stated, in dictum, why a trial de novo ist
normally denied in cases involving admin-if
istralive agencies. The denial results fronj
the se- . H
.. recognition of the respective)
mfunctions of administrative agencies and;
the superior court, and [from] the defer-ﬂ
,.ence the courts feel constrained to showj
..to findings made by such an agency”
charged by law with the making of fac|
tual determinations in a particular areaj
within the scope of executive .power.'&j

. (footnote omitted) ., ilr.sijjj
. While courts normally feel constrained!
to defer to the fact- -finding role which thei

qualification or exception to the general,
law.

However, Bince there is no rule of law.”
to prevent tho repeal of a special by a laterfi
general statute, prior special or local stat-A
utes may be repealed by implication from;
the enactment of a later general statute.,
where the legislative intent to effectuate
a repeal is unequivocally expressed. A rev
peal will also result by implication when a
comprehensive revision of n particular sub-..J
ject is promulgated, or upon the predication Jj
of a statewide system of administration to g
replace previous regulation by localities, 'f
Sutherland, supra, § 23.15, at 245-40.
(footnotes omitted)

15. A thorough recapitulation of many of the .7
fnctors affecting de novo reviews of udminis* ...»
trative hearings cun bu found in ForkoscU;
Judicial T)e .Voto Review of Administrative ik,
Quasi-Judicial Fact Detcrniinatiou, 25 Hast- fa

L.J. 003 (1074).
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legislature has given to a particular agen-
L » ¢y, no such constraif logi€lly should exist
where the legislature itself has granted the
courts a fact-finding role in their review
of administrative action. AS 14.20205
seemingly does just that, for it expressly
grants a tenured teacher a “trial de novo"
, 1 following an unfavorable school board de-
cision.  Under these ' circumstances, our
statement in Aleutian Homes v. Fischer,
> 418 P.2d 769, 773 (Alaska 1966), should be
borne in mind: e ("
" 1w lAs a genbral Atatement of law, we &re
in agreement with [the] contention that
where the legislature has established a
specific procedure for review of admin-
istrative decisions, or orders, such proce-
dure is controlling." (footnote omitted)

In the state of Washington a similar
remedy was created by the legislature to
insure that tenured teachers would receive
an appeal de novo.16 The Washington Su-
preme Court expressed no reservations

r whatever, in upholding the procedures es-
V tablished by the legislature. In Hattrick v.
North Kitsap School Dist., 81 Wash.2d
668, 504 P.2d 302, 303 (1972), the court
* construed the statute to require no less
than a determination by the trial court
which was "independent of any conclusion
€ of the school board, and based
solely upon the evidence and testimony
which the trial court receives.” See also
Denton v. South Kitsap School Dist., 10
Wash.App. 69, 516 P.2d 1080 (1973).

A second reason for upholding Mr.
Lum’s claim for a trial de novo is that
school boards, unlike many administrative
agencies, have no unique fact-finding ex-
pertise.

In Universal Camera Corp. v. N.L.R.B.,
340 U.S. 474, 488, 71 S.Ct. 456, 465, 95 L.
Ed. 456 (1951), the United States Supreme
Court stated why courts are normally al-
lowed only a very narrow scope of review
in cases ;nvolving appeals from administra-

<6. Rev.Coile of Wash. 28A.58.4S0

7. L. Intfcc, Judicial Control of Admiuistrtt-
tivo Action, GUI-Iti (Student Ed. 11X35).

. tive agencies.

The restraint exists because
the agencies are "presumably equipped or
informed by experience to deal with a spe-
cialized field of knowledge . .
Thus agency "findings within that field
carry the authority of an expertness which
courts do not possess and therefore must
respect.”.

Professor Louis L. Jaffee, one of the
foremost authorities on administrative law,
acknowledges that, generally speaking,
agency expertlse is a legitimate rationale
for restricting ! the—scope ; of judicial
review. 17 But Jaffee goes on to state, “it
is notorious that [this rationale] can easily
become an absurd and mesmerizing shib-
boleth.” Jaffee concludes by noting, "The
usual court demands, and prop-
erly so, that the agency convince the court
that its ‘putative’ expertness is in fact rele-
vant to the finding in question; and even
then it takes this expertness as but one
factor in the agency decision which must
run the gauntlet of its common sense."18

It is well known that the composition of
many school boards is not such as to en-
dow them with fact-finding expertise in
matters of teacher nonretention.

The state legislature has provided that to
qualify as a school board member, one
merely needs to be eligible to vote in the
municipal elections. AS 14.12.080. Under
these, circumstances we are not convinced
that the school board possesses such exper-
tise that we should defer to the findings in
question. From this standpoint there is no
policy reason for restricting the superior

.court’s scope of review.

The final policy factor militating in fa-
vor of a full application of AS 14.20.205 is
that Mr. Lum is faced with the loss of a
very important right: his source of in-
come. In this connection we do not feel
that it is necessary to indulge in such clas-
sificatory labels as "vested right" or “prop-
erty right,” for it is enough that the right

18 [J. nt (31115,
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be recognized as important for it to act as
a guide to decision in the interpretation of
the statute*8 o - > o 1 eji. x\h
. - From this review of the arguments con-
cerning the construction of the statute and
the public policy' arguments which bear
upon the outcome, we hold that Mr. Lum is
entitled to a judicial review de novo on the
question of his nonretention. It follows
that his case should not be remanded to the

"[7] /’Helen Lum has cross-appealed from
the order of-the. superior court which
directed her reinstatement but made no
mention of damages”or back pay. The or-
der instructs the school board to “take ap-
propriate action not inconsistent with this
decision." However, the findings of fact
and conclusions of iaw regarding Helen
Lum make no reference to back pay or
damages.2

Helen Lum’s argument can be cast into
the form of a syllogism. She first states a
well recognized premise which holds that
if @ person has been denied procedural due
process during .the course of job termina-
tion, then reinstatement with back pay is
automatic.  See University of Alaska v.
Chauvin, 521 P.2d 1234, 1239 n. 18 (Alaska
1974).  She then cites cases which hold
that a hearing before a biased panel denies
procedural due process. See Simard v.
Board of Education, 473 F.2d 988, 993
(2nd Cir. 1973). Finally, she refers us to
an affidavit which allegedly establishes
that the board was biased against Mrs.
Lum. Hence, the argument concludes, Hel-

19. Where a vested riEht or a basic constitu-
tional right is at stake, courts normally ex-
pand the scopo of judicial review of adminis-
trative action affecting teacher tenure. Sec,
e. g, Adcock v. Board of Education, 10 Cnl.
3d GO 109 Cal.Uptr. GIG, 513 P.2d 900
(1973) ; Bixlg i» Piemo, 4 Cal.3d 130, 93
Cal.Rptr. 234, 481 P.2d 242 (1071). And ns
we have uotcd in Sichoh v. Eckert, 504 P.2d
1359, 1364 n. 9 (Alaska 1973), the job of
even a non-tcnured teacher is sufficiently
important to wnrraut certain constitutional
protections.

>533 PAOIFIO REPORTER, 2d SERIES w;
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en Lum was denied procedural due proc
and is entitled to reinstatement with bt
pay--* V-V 1GNUh.i/GJiH

The diffidhilty vith tha argumiénl §&}
assertion of bias in fact on the part of t
school hoard. This assertion was ch
lenged by the school board both below a
on appeal. The evidence is clearly cc
fiicting, and the superior court made
findings on the point. Under these circui

traditionally have granted
statement with back pay under only thr
conditions. The first is when the admin
trative agency has denied the employ
certain procedural due process rights. St
e. g, University of Alaska v. Cliauvin, 5
P.2d 1234, 1239"n. 18 (Alaska 1974); He
ton v. Board of Education, 422 F.2d 4
(6th Cir. 1970); Moses v. Washingtc
Parish School Board, 304 F.Supp. 11
(D.C.La.1969); School Dist, v. Karahe
sos, 17 Mich.App. 10, 168 N.W.2d 8
(1969); but see, Shorba v. Amioko, |
Haw. 43, 501 P2d 807, 813 (1972). ; Tic
second circumstance is when the employ?*
was fired for exercising certain substai
tive constitutional rights. Ramsey v. Hqi
kins, 447 F.2d 128 (5th Cir. 1971), mot
fying Ramsey v. Hopkins, 320 F.Supj
477 (D.C.Ala.1970); Callaway v. Kirklani
334 F.Supp. 1034 (D.C.Ga.1971); Black i
School Comm, of Malden, 310 N.E.2
330 (Mass.1974).  Finally, some statute
expressly provide for such treatment b
the reviewing court. See, e, g., Mass t
Bd. of Education, 61 Cal.2d 612, 39 Ca

20. It is unclear whether the superior cour
intended to have the school board detcrmin
hack pay, or intended to deny to Helen Lun
any claim to back pay. At one Fomt th
judge stated that no back pay would be ap
Prpﬁrlate if the school system acted in goo
aith. At another point lie seems to say tha
Mrs. Lum would have to pursue an indcp="
eat action for damages. In any event, t
findings and fim . order make no”reference t

back pay.
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Rptr. 739, 394 P.2d 579, S82 (1964); Rev.t portion of the opinion concerning the pow-

'Code of Wash. 28A.58.480 (1970). 'l"iv.
Since none of

:ese conditions is present
- Jn Mrs. Lum's case, we hold that she has

cr 0{ the legislature to enact procedures
governing the appeal of administrative de-
cisions to the superior court and the Su-

* not demonstrated a right to the automatic.' preme Court, I find additional clarification
& imposition of damages in the form of back Isrequired. ,.M.i J.

if;, px[** ...

J o Tliis still leaves uhdetermined the ques-

tion of whether Mrs. Lum is entitled to ad-
duce proof of any damages she claims to

_The quotation from Aleutian Homes v.
Fischerl that "where the legislature has

established a specific procedure for review
0( administrative decisions such

] have suffered. -.-That question is answered Diogsstiliee i%%th*tfr@Niﬁg"rﬂriuslt bé inierpret-

for the most part by our disposition of the

J — case in other respects, ri'ti: - m

i At oral argument, counsel for Mrs. Lum

stated that she would accept a trial de

novo of her case together with that of Mr.

Lum. In view of our disposition of this

S, case as to Mr. Lum, we deem it appropri-

ate that a trial de novo be had as to the

nonretention of Mrs. Lum. At that trial

her damage claims may also be considered

. oy the superior court. Such a proceeding

will also afford the school board a full op-

' portunity to present its case, both as to

K nonretention of each of the Lums and as
to damages.

*Hr. In view of our holdings it is unnecessary
‘to consider the question of whether the
-record of the proceeding before the school
+board contains substantial evidence to sup-
port the board’s findings.

j The case is remanded to the superior
court for further proceedings consistent
+ with this opinion.
Remanded.
S
ERWIN, J., concurring.

ﬁ(E-R-'VVIN, Justice (concurring).

| concur with the opinion, but because of
NPossible implications which arise from that

ft_| Cf Redman v. Department of Education,
j  ™IP”d7G0 (Alaska 1974).

* 41S P.2d 709, 773 (Alaska 1900) (footnote
omitted).

See State v. Scott, 357 S.W.2d 539. 513
(Mo.1905); Pcrin v. Pculer, 373 Mich. 531,
130 XAv.2d 4, 9-10 (1904) (Missouri and
Michigan both have constitutional provisigns
mmilur to our section 15. article V). See

V.1S.

ed in light of the fact that at the time of
the Fischer decision there were no rules of
court concerning the appeal of administra-
tive decisions. Clearly, legislative enact-
ment of procedural statutes would be per-
mitted as a matter of comity * where the
Supreme Court of Alaska had not exer-
cised its constitutional rule-making power
in the area under section IS, article 1V cf
the Alaska Constitution.3 However, in
1973 this Court adopted Appellate Rule
45(i) which specifically provides:

These rules shall supersede all other pro-
cedural methods specified in Alaska stat-
utes for appeals from administrative
agencies to the courts of Alaska.

In Wincgardner v. Greater Anchorage
Area Borough,4 the Supreme Court noted
that the adoption of Appellate Rule 45 was
an expression of supremacy over procedur-
al statutes and constituted the exercise of
judicial power distributed to the Supreme
Court under sections 1 and IS, article 1V
of the Alaska Constitution.® Wincgardner
then determined that the grant of a jury
trial on review of an assessment by the
Greater A.nchorage Area Borough as pro-

also Lecije v. Martin, 379 P.2d 447, 449
(Alaska 1903).

3. The supreme court shall make and promul-
gate rules govermn? the administration of
all courts. It shall make and promulgate
rules governing Fractlce, aud procedure in
civil and criminal cases in all courts.

4. 534 P.2d 541 (Alaska 1975).
5. 1d. at 545.
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svided by statute* was a grant of a sub-
stantive right7 and thus did not constitute
"a violation of the doctrine of separation of
powers as reflected in section IS of article
SIV-
Therefore, while the legislature may
grant substantive rights to litigants, it may
* not enact procedural statutes in the area of
administrative appeals contrary to our
Rules without complying with the constitu-
tional requirements of section IS, article
IV of the Alaskah(%gnsft_lggtlp;rlt%i

(0 J>n Kurmrsivv

In the Matter of A. A., a minor,
Appellant,

V.
STATE of Alaska, Appellee.
No. 2400.

Supreme Court of Alaska.
Aug. 8, 1975.

The Superior Court, Fourth Judicial
District, Fairbanks, Gerald J. Van Hoomis-
sen, J., made an order of disposition in a
juvenile delinquency proceeding, and an
appeal was taken by the minor. The Su-
preme Court held that conduct of a dispo-
sition hearing in the absence of the minor’s
.appointed counsel was erron>vus. The
trial court initially erred also in ordering
the juveni'e to be placed in a specific insti-
tution, but where the final order did not
designate any specific institution but mere-
ly placed the minor in the custody of the
Department of Health and Social Services
and designated a specific period of time
for duration of detention, any issue per-
taining to the earlier order was moot.

Reversed and remanded.

6. AS 29.52.140(f).
7. 534 P.2d at 547.
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Eonduct ¢FHREP6SHIBN hearing it ab
sence of minor’s appointed counsel was er
roneous. AS 47.10.080, 47.10.080(b)(1L

2. Infants <S=>IG.ll, 16.14 r.-', .-mibt)}

Trial court initially erred in orderinj
juvenile to be placed in specific institution
but where final order did not designati
any specific institution but merely placet
minor in custody of Department of Healtl
and Social Services and designated specific
period of.time for; duration of detention
any issue pertaining to earlier order we<
moot. AS 47.10.080, 47.10.080(b)(2).

Stephen R. Cline, Asst. Public Defender,
Fairbanks, Herbert D. Soli, Public Defend-
er, Anchorage, for appellant.

No appearance for appellee.

Before  RABINOWITZ, C. I, j/and
CONNOR, ERWIN, BOOCHEVER and
BURKE, JJ.

OPINION

PER CURIAM.

On November 6, 1974, A. A., a minor
child, admitted in superior court the allegaf
tions of three counts of a petition seeking
his adjudication as a delinquent. A dispo-:
sition hearing was scheduled to be held be:
fore that court on November 27, 1974 at
9:30 a. m, and the juvenile was released"
from custody to return to his home with
his father pending the hearing. 1

The Division of Corrections’ classifica
tion committee held a meeting on Novem-
ber 19, 1974 which the minor’s attorney at-
tended. The committee unanimously rec-
ommended not to detain the minor. Work
and school plans were formulated as the
result of consultations with the boy and his
father.

At the conclusion of the November 27,
1974 disposition hearing, the superior court

8 . These rules may be changed by
the legislature by two-thirds vote of the
members elected to each house.
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Original sponsors: Binkley, Sturgulewski,
Fischer, et al.
IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SENATE BILL NO. 202 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to factors in aggravation of the
presumptive term of a criminal sentence."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.55.155(c) 1is amended by adding a new paragraph to

read:
27) the defendant, being 18 years of age or older, know—
ingly induced, caused, or permitted a person under 18 years of age to

participate in planning or committing the offense.

1- CSSB 202 (Jud)
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LEGISLATIVE AFFAIRS AGENCY

March 3, 1989

The Honorable Mike Davis

Chair, Alaska Legislative Council
Pouch V, State Capitol

Juneau, Alaska 99811

Re: Bill on the Alaska Corporations Code (AS 10.06)
(6-0953A and 6-0395A)

Dear Representative Davis:

The attached bills (one for the House and one for the Sen-—
ate) are submitted to the Alaska Legislative Council pursu—
ant to AS 24.20.075 with the request that they be introduced
in the Sixteenth Legislature. A sectional analysis accom—
panies the bills.

The bills are the product of work done by the Alaska Code
Revision Commission and the Task Force for the Alaska Corpo—
ration Code and represent a consensus of changes and ad-—
ditions to AS 10.06 which passed the Legislature during the
second session of the Fifteenth Legislature.

By way of background, AS 10.06 (CSHB 322(Jud)(efd am S)),
passed the House by a vote of 38-0 and the Senate by a vote
of 14-4. During the final week of consideration of this
bill, both individuals and groups indicated to various leg—
islative members that they had not had sufficient time to
consider the wholesale revision of the Alaska®"s for-profit
corporation code (bills virtually i1dentical to the bill that
finally passed the Legislature were introduced and con—
sidered by the Legislature beginning in 1982 through 198b).
In an effort to allow additional comments on AS 10.06, Sena—
tor Kelly offered an amendment in the Senate to postpone the
effective date of the bill until July, 1989. The Legisla—
ture approved the amendment and the bill was forwarded to
Governor Cowper where 1t was signed into law.

The purpose of the delayed effective date was to allow for
the creation of a task force (the ACC Task Force) represent—
ing those interests which wanted additional time to consider
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AS 10.06 to propose changes and amendments to the bill as
passed for consideration by the Legislature prior to the
July 1989 effective date. The Task Force was comprised of
the following interests:

1. Erik LeRoy representing the Alaska Bar Asso—
ciation® s Business Law Committee and the interests of Native
Village Corporations;

2. Willis Kirkpatrick, Director of the Division of
Banking, Corporations and Securities (Mr. Kirkpatrick
chaired the Task Force);

3. David Wolf representing the Alaska Federation of
Natives and the interests of the Native Regional Corpo—
rations ;

4. J.P. Tangen representing the interests of the State
Chamber of Commerce;

5. John W. Abbott representing the Alaska Code Re—
vision Commission.

The Task Force was also to have included Elizabeth Johnstone
because she had earlier led a group of five attorneys de- .
signed by the Alaska Federation of Natives to work with the
Code Revision Commission in tailoring the new code so that

it reflected the interests of Alaska Native Corporations.

Her whereabouts were unknown and, as such, she did not par—
ticipate. A representative of the Anchorage Chamber of Com—
merce was also contacted to participate in the Task Force

but did not do so.

The Task Force first met in November of 1988 and essentially
finished i1ts work (which was approved by the Alaska Code
Revision Commission) on February 28, 1989. The draft bill
accompanying this letter of transmittal is basically the
work product of the Ta.:k Force. Although the Task Force has
not seen the final form of the bill, it is our understanding
gh?f the Task Force agrees with the changes proposed by the
ill.

Although the bill appears lengthy, 1in fact the number of
changes 1s minimal. In many instances, sections of AS 10.06
which are being modified are duplicated in their entirety,
even though only two or three words are added or deleted.
New sections have been added to clarify the duties of offi—
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cers and directors so that the duties appear 1iIn respective
sections dealing with directors or officers (the provisions
generally mirror each other in language). |In other sections
of the bill, substantive changes have been made to AS 10.06,
which substantive changes are reflected iIn the sectional
analysis accompanying this letter of transmittal. A member
of the Alaska Code Revision Commission will be available to
testify as to the legal ramifications of each such change at
any committee hearings.

The work of the Task Force has enhanced the clarity of

AS 10.60 by the addition of new language spelling out what
corporate conduct is acceptable. It also reflects the needs
of a cross-section of the Alaskan community that will be op—
erating under the corporations code. We feel that the
changes made are good ones, are defensible and should be

made to make AS 10.06 an even better statutory product. [
would encourage the Legislative Council to give this bill
serious consideration and to encourage 1its expeditious pas—
sage in both houses of the Legislature.

Because time is short for consideration of this bill, and
because there may be questions concerning the changes and
amendments, 1 can make my self available for telephone or
teleconference consultation concerning the draft bill.

Again, the Commission would appreciate your consideration of
this bill which, i1f passed by the Legislature, will take
effect at the same time that AS 10.06 1i1s scheduled to become
law 1n Alaska.

Respectfully submitted,

John Abbott
Chair
Alaska Code Revision Commission

JA:gc
WKG7/087

Enclosure
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MEMORANDUWM March 3, 1989

SUBJECT: Sectional analysis
(Work Orders 6-0395 and 6-0953)

TO: Representative Mike Davis
Chair, Legislative Council

FROM: Theresa L. Bannister
Legislative Counsel

This provides a sectional analysis of the above described
=bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill 1tself is the best
statement of its contents.

Section 1 (AS 10.06.010) . Eliminates an inconsistency with
£S 10.06.485 by making the loan approval requirement
applicable to employee loans as well as loans to officers
and directors. Clarifies that a corporation has the power
to make guarantees to eliminate a question that they were
included in corporate powers. Gives corporations the powers
of a limited or general partner. Corrects the term for
joint ventures.

Section 2 (AS 10.06.020). The current content is designed
to protect third parties from an ability of the corporation,
or any shareholder asserting a derivative claim, to evade
Ii, bility for an act or undertaking of a corporate agent by
claiming that it was done without real authority. The
amendment allows the corporation to assert limitations on
the powers of corporate agents set forth in the articles but
not to assert limitations found in its bylaws or board
resolutions as a defense to the third party"s claim. This
change would protect shareholders to the extent that the
articles of the corporation contained such limitations on
either the nature of agency power or the manner of 1its
exercise.
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Section 3 (AS 10.06.025(a)). Deletes language that created
an internal conflict within AS 10.06.

Section 4 (AS 10.06.105(c)). Clarifies that the subsection
is not intended to prevent a limited partnership from using
the word "limited" in its name.

Section 5 (AS 10.06.130). Eliminates the need for a
corporation to take any other steps to protect the
exclusivity of its name and allows the corporation to enjoin
the use of the same or a deceptively similar name.

Section 6 (AS 10.06.343). States that the corporation may
issue stock purchase rights or options for shares of any
class or classes. Substitutes "shall" for "must" as a
technical change.

Section 7 (AS 10.06.348). Coordinates AS 10.06.348 with the
proposed new AS 10.06.349.

Section 8 (AS 10.06.349). Allows a corporation to issue
shares without certificates and establishes a procedure for
notifying the shareholder of certain information that is
usually disclosed on certificates under other sections of
AS 10.06.

Section 9 (AS 10.06.353). Coordinates section with new
ability to issue certificateless shares.

Section 10 (AS 10.06.355). Coordinates section with new
ability to issue certificateless shares.

Section 11 (AS 10.06.356). Allows a corporation to
establish procedures by which the beneficial owner of shares
that are registered in the name of a nominee 1is recognized
by the corporation as the shareholder. The purpose of the
section is to facilitate communication between the
corporation and the beneficial owner.

Section 12 (AS 10.06.358(c)). Eliminates the unqualified
requirement that the amount of distributions payable 1n
property be based on generally accepted accounting
principles.

Section 13 (AS 10.06.358(d)). Eliminates the ungqualified
requirement that the eligibility to make certain
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distributions i1s limited to corporations that classify their
assets under generally accepted accounting principles.

Section 14 (AS 10.06.358(e)-(f)). Allows a board to
determine that a distribution is not prohibited either by
generally accepted accounting principles or by accounting
practices and principles that are fair and reasonable in the
circumstances. States that statements and determinations
prepared or arrived at under generally accepted accounting
principles are fair and reasonable, but that the fairness
and reasonableness of statements and determinations made
under other practices and principles must be proved by the
corporation.

Section 15 (AS 10.06.360). Changes the insolvency test.
Allows existing directors to make the distribution and “.hen
determine whether the distribution did, in fact, render the
corporation unable to meet 1its current debts. If 1t does,
the corporation could theoretically recover the illicit
dividend from the shareholders.

Section 16 (AS 10.06.385(b)). Coordinates subsection with
new ability to issue certificateless shares.

Section 17 (AS 10.06.385(d)). Coordinates subsection with.,
new ability to issue certificateless shares.

Section 18 (AS 10.06.405). States that the failure of a
corporation to hold an annual meeting at the required time
does not cause the corporation to forfeit its status, does
not cause a dissolution of the corporation, and does not
affect the validity of corporate action. Restores to the
new corporations code the section from the former
corporations code that indicated that the failure did not
affect the validity of corporate action.

Section 19 (AS 10.06.410). Substitutes a ten-day minimum
notice of shareholders® meeting for the current twenty-day
requirement because some corporations find it difficult to
know 20 days ahead that a meeting will be necessary. Makes
a minor change relating to the mailing of the meeting notice
to a shareholder®s new address.

Section 20 (AS 10.06.418(b)). Makes two minor changes
relating to revocation of a proxy.
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Section 21 (AS 10.06.418(e)). Defines the term "pledgee"
and makes a citation change to coordinate with the changes
to AS 10.06.425.

Section 22 (AS 10.06.418(f)). Coordinates the section with
the changes in AS 10.06.425.

Section 23 (AS 10.06.418(g)). Gives to a transferee (of a
share having an otherwise irrevocable proxy) title clear of
the proxy unless the transferee knows about the proxy
provision or the proxy, or the irrevocability or notice of
the proxy appears on the certificate.

Section 24 (AS 10.06.420(c))-. Allows a shareholder®s
authorized attorney-in-fact to vote for the shareholder 1in
person or by written proxy.

Section 25 (AS 10.06.420(e)). Clarifies the intent of the
subsection. States that shares may not be voted if they are
owned, directly or indirectly, by a second corporation,
domestic or foreign, and i1f the first corporation owns,
directly or indirectly, a majority of the shares entitled to
vote for the directors of the second corporation. This
section 1s based on a public policy objection to permitting
a corporate subsidiary that is presumably under the direct .
or indirect control of the parent to vote shares of the
parent at a meeting of the parent corporation®"s
shareholders.

Section 26 (AS 10.06. 420(1)). Coordinates subsection with
new ability to issue certificateless shares.

Section 27 (AS 10.06.421). Based on the Revised Model
Business Corporation Act, 1its purpose iIs to provide
guidelines for election judges and directors when deciding
whether to accept certain documents.

Section 28 (AS 10.06.425(a). Indicates that the subsection
doesn®t invalidate an irrevocable proxy that complies with
AS 10.06.418(e).

Section 29 (AS 10.06.425(b). Rewrites the subsection to
expressly allow shareholders to enter iInto a voting
agreement or any other agreement if the agreement is
consistent with this chapter.
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Section 30 (AS 10.06.430(a)). Makes technical wording
changes to make the use of the term "books and records of
account™ consistent throughout the section.

Section 31 (AS 10.06.430(b)). Conforms the section to the
demand and scope provisions of Sec. 16.02(b)-(c) of the
Revised Model Business Corporation Act. Requires that a
shareholder’s demand to inspect the books and records of a
corporation be made with reasonable particularity. Places
some burden on the shareholder making the request in order
to avoid harassment requests. Substitutes "directly
connected” for "relevant”. Makes a technical wording change
to make the use of the term "books and records of account”
consistent throughout the section.

Section 32 (AS 10.06.430(c)). Makes technical wording
changes, including one to make the use of the term "books
and records of account™ consistent throughout the section.

Section 33 (AS 10.06.433(a)). Exempts a corporation with
less than 100 shareholders from the requirement of sending
out an annual report, unless its articles or bylaws iImpose
the requirement.

Section 34 (AS 10.06.435(a)). Coordinates subsection with.,
new ability to i1ssue certificateless shares.

Section 35 (AS 10.06.450(c)). Is taken from Sec. 8.30(c) of
the Revised Model Business Corporation Act and indicates
when a director cannot be considered to be acting in good
faith.

Section 36 (AS 10.06.450(f)). Follows the suggestion of the
ALl1 Statement on Corporate Governance and articulates the
business judgment defense for directors. No jurisdiction
has, to this point, ever attempted a statutory formulation
of the business judgment rule. The reader 1is referred to
the official comments of the ALI statement for a fuller
understanding of the relationship between the duties of care
and loyalty and the business judgment rule.

Section 37 (AS 10.06.453(a)). States that the board
consists of one or more members. Establishes how the number
of directors is fixed. Restricts changing the number of
directors to amendment of the articles, if the articles fix
the number of directors. Sets the number of directors at
three if the number is not otherwise set.
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Section 38 (AS 10.06.453(b)). Coordinates subsection with
new language of AS 10.06.453(a).

Section 39 (AS 10.06.465(d)). Allows a director to resign
at any time.

Section 40 (AS 10.06.470(a)). Coordinates subsection with
new e-anguage of AS 10.06.453(a).

Section 41 (AS 10.06.470(b)). Allows a corporation to
establish in i1ts bylaws the machinery for holding a special
board meeting or a meeting of a committee designated by the
board. Shortens the general provision relating to the
minimum required written notice of the meeting from 20 to 10
days and notice by other listed means from 72 to 24 hours.
The general requirement that notice of a special meeting
must disclose the proposed agenda 1s made subject to bylaw
provisions.

Section 42 (AS 10.06.483(d)). Corrects a citation. Deletes
the reference to "share certificates”™ because they are
covered by another section and there was a conflict.

Section 43 (AS 10.06.483(e)). Allows officers a limited
right to rely on legal counsel and public accountants.

Section 44 (AS 10.06.483(f)-(g)). Follows the suggestion of
the ALI Statement on Corporate Governance and articulates
the business judgment defense for officers. No jurisdiction
has, to this point, ever attempted a statutory formulation
of the business judgment rule. The reader 1is referred to
the official comments of the ALI statement for a fuller
understanding of the relationship between the duties of care
and loyalty and the business judgment rule.

Section 45 (AS 10.06.576(f)). Coordinates subsection with
new ability to issue certificateless shares.

Section 46 (AS 10.06.576(9))- Coordinates subsection with
new ability to issue certificatej.ess shares.

Section 47 (AS 10.06.578(c)). Coordinates subsection with
new ability to issue certificateless shares.

Section 48 (AS 10.06.580(f)). Coordinates subsection with
new ability to issue certificateless shares.
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Section 49 (AS 10.06.605(b)). In addition to technical
changes, indicates that a corporation may dissolve if one of
the three listed situations occurs.

Section 50 (AS 10.06.528(d)). Coordinates subsection with
changes to AS 10.06.425(d).

Section 51 (AS 10.06.530(e)). Coordinates subsection with
changes to AS 10.06.425(e).

Section 52 (AS 10.06.633(a)). Allows the commissioner to
dissolve a corporation i1f the corporation is delinquent six
months 1in paying i1ts biennial corporation tax. Deletes
paragraph (8) since AS 10.06.155 (registration of agent by
nonresident with controlling interest) 1is repealed by sec.
57 of the bill.

Section 53 (AS 10.06.828). Makes an application for a
«certificate of authority or any other application subject to
a filing fee.

Section 54 (AS 10.06.855). Requires that fees and charges
provided for in AS 10.06 be paid in advance.

Section 55 (AS 10.06.960). Updates the citation for the
Alaska Native Claims Settlement Act.

Section 56 (AS 10.06.960(e)-(f)). Grants the boards of
native corporations the authority to amend their articles
without the necessity of a vote of the shares if the purpose
Is to bring the articles into conformity with federal law.
Defines "act" for the section.

Section 57 (AS 10.06.990(12)). Deletes the term
"controlling interestl since it is not used in AS 10.06.

Section 58 (AS 10.06.990(47)). Defines "entire board"™ for
the chapter.

Section 59 (AS 10.06.155). Repeals AS 10.06.155,
"Registration of agent by non-resident with controlling
interest".

Section 60 gives the bill an effective date.

TLB:Imb
L7/024



HTH @& o
Thd HI®I8HS? BRI INrT*71

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 24, 1989
SUBJECT: Sectional analysis of CSSB 204 (Jud)
(Work Order 6-0953E)

TO: Senator Pat Rodey
FROM: Theresa L. Bannister”?

Legislative Counsel

This provides a sectional analysis of the above described
bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill 1tself is the best
statement of i1ts contents.

Section 1 (AS 10.06.010). Eliminates an inconsistency with
AS 10.06.485 by making the loan approval requirement appli—
cable to employee loans as well as loans to officers and
directors. Clarifies that a corporation has the power to
make guarantees to eliminate a question that they were in—
cluded in corporate powers. Gives corporations the powers
of a limited or general partner. Corrects the term for

joint ventures.

Section 2 (AS 10.06.020). The current content is designed
to protect third parties from an ability of the corporation,
or any shareholder asserting a derivative claim, to evade
liability for an act or undertaking of a corporate agent by
claiming that i1t was done without real authority. The a-
mendment allows the corporation to assert limitations on the
powers of corporate agents set forth in the articles but not
to assert limitations found in i1ts bylaws or board resolu—
tions as a defense to the third party®s claim. This change
would protect shareholders to the extent that the articles
of the corporation contained such limitations on either the
nature of agency power or the manner of iIts exercise.

Section 3 (AS 10.06.025(a)). Deletes language that created
an internal conflict within AS 10.06.
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Section 4 (AS 10.06.105(c)). Clarifies that the subsection
IS not intended to prevent a limited partnership from using
"limited" or an abbreviation of "limited" 1in i1ts name.

Section 5 (AS 10.06.130). Eliminates the need for a corpo—
ration to take any other steps to protect the exclusivity of
its name and allows the corporation to enjoin the use of the
same or a deceptively similar name.

Section 6 makes a technical deletion in order to make
AS 10.06.230(a) consistent with the other changes made in
the bill regarding the number of directors.

Section 7 (AS 10.06.343). States that the corporation may
issue stock purchase rights or options for shares of any
class or classes. Substitutes "shall”™ for "must" as a tech—
nical change.

Section 8 (AS 10.06.348). Coordinates AS 10.06.348 with the
proposed new AS 10.06.349.

Section 9 (AS 10.06.349). Allows a corporation to 1issue
shares without certificates and establishes a procedure for
notifying the shareholder of certain information that 1is
usually disclosed on certificates under other sections cf
AS 10.06.

Section (AS 10.06.353). Coordinates section with new
abilif issue certificateless shares.

Sect 11 (AS 10.06.355). Coordinates section with new

abi to issue certificateless shares.

Sec 12 (AS 10.06.356). Allows a corporation to estab
lis. 3cedures by which the beneficial owner of shares that
are . "._stered in the name of a nominee 1is recognized by the

corpc ion as the shareholder. The purpose of the section
is to "ilitate communication between the corporation and
the bei. icial owner.

Section H (AS 10.06.358(c)). Eliminates the unqualified
requirement that the amount of distributions payable in
property be based on generally accepted accounting princi—
ples.

Section 14 (AS 10.06.358(d)). Eliminates the unqualified
requirement that the eligibility to make certain dis-



Senator Pat Rodey
Page 3
April 24, 1989

tributions i1s limited to corporations that classify their
assets under generally accepted accounting principles.

Section 15 (AS 10.06.358(e)-(f)). Allows a board to deter—
mine that a distribution is not prohibited either by
generally accepted accounting principles or by accounting
practices and principles that are fair and reasonable 1in the
circumstances. States that statements and determinations
prepared or arrived at under generally accepted accounting
principles are fair and reasonable, but that the fairness
and reasonableness of statements and determinations made
under other practices and principles must be proved by the
corporation.

Section 16 (AS 10.06.360). Changes the insolvency test.
Allows existing directors to make the distribution and then
determine whether the distribution did, in fact, render the
corporation unable to meet its current debts. If 1t does,
the corporation could theoretically recover the illicit div—
idend from the shareholders.

Section 17 (AS 10.06.385(b)). Coordinates subsection with
new ability to issue certificateless shares.

Section 18 (AS 10.06.385(d)). Coordinates subsection with
new ability to issue certificateless shares.

Section 19 (AS 10.06.405). States that the failure of a
corporation to hold an annual meeting at the required time
does not cause the corporation to forfeit its status, does
not cause a dissolution of the corporation, and does not
affect the validity of corporate action. Restores to the
new corporations code the section from the former corpo—
rations code that indicated that the failure did not affect
the validity of corporate action.

Section 20 (AS 10.06.410). Substitutes a ten-day minimum
notice of shareholders®™ meeting for the current twenty-day
requirement because some corporations find i1t difficult to
know 20 days ahead that a meeting will be necessary. Makes
a minor change relating to the mailing of the meeting notice
to a shareholder®s new address.

Section 21 makes technical changes to make AS 10.06.413(a)
consistent with the 10-day notice requirement in sec. 45 of
this bill.
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Section 22 makes a technical change uo make AS 10.06.413(c)
compatible with the 10-day notice requirement in sec. 45 of
this Dbill.

Section 23 (AS 10.06.418(b)). Makes uwo minor changes re-
lating to revocation of a proxy.

Section 24 (AS 10.06.418(e)). Defines the term "pledgee”
and makes a citation change to coordinate with the changes

to AS 10.06.425.

Section 25 (AS 10.06.418(f)). Coordinates the section with
the changes i1n AS 10.06.425.

Section 26 (AS 10.06.418(g)). Gives to a transferee (of a
share having an otherwise irrevocable proxy) title clear of
the proxy unless the transferee knows about the proxy pro—
vision or the proxy, or the irrevocability or notice of the
proxy appears on the certificate.

Section 27 (AS 10.06.420(e)). Clarifies the intent of the
subsection. States that shares may not be voted if they are
owned, directly or indirectly, by a second corporation,
domestic or foreign, and if the first corporation owns, di—
rectly or indirectly, a majority of the shares entitled to
vote for the directors of the second corporation. This sec—
tion is based on a public policy objection to permitting a
corporate subsidiary that is presumably under the direct or
indirect control of the parent to vote shares of the parent
at a meeting of the parent corporation®s shareholders.

Section 28 (AS 10.06.420(1)). Coordinates subsection with
new ability to issue certificateless shares.

Section 29 (AS 10.06.421). Based on the Revised Model Busi—
ness Corporation Act, 1its purpose is to provide guidelines
for election judges and directors when deciding whether to
accept certain documents.

Section 30 adds a new section addressing the use of share—
holder agreements.

Sec. 10.06.424(a) authorizes the use of unanimous sharehold—
er agreements that impose restrictions on the transfer or
registration of corporate shares to accomplish certain list—
ed purposes and any other reasonable purpose.
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Sec. 10.06.424(b) authorizes the use of unanimous sharehold—
er agreements to provide for the selection of directors and
officers.

Sec. 10.06.424(c) establishes disclosure requirements when
there 1s a shareholders®™ agreement under this section.

Sec. 10.06.424(d) removes certain shares 1in certain
circumstances from being covered by a shareholders™
agreement under this section.

Sec. 10.06.424(e) defines '"shares" to include a security
that 1s convertible i1nto shares or that carries a right to
subscribe for or acquire shares.

Section 31 (AS 10.00.425(a). Indicates that the subsection
doesn™t invalidate an irrevocable proxy that complies with
AS 10.06.418(e)-

Section 32 (AS 10.06.425(b). Rewrites the subsection to
expressly allow shareholders to enter into a voting agree—
ment or any other agreement i1f the agreement 1is consistent
with this chapter.

Section 33 (AS 10.06.430(a)). Makes technical wording
changes to make the use of the term "books and records of
account™ consistent throughout the section.

Section 34 (AS 10.06.430(b)). Conforms the section to the
demand and scope provisions of Sec. 16.02(b)-(c) of the
Revised Model Business Corporation Act. Requires that a
shareholder®s demand to inspect the books and records of a
corporation be made with reasonable particularity. Places
some burden on the shareholder making the request in order

to avoid harassment requests. Substitutes "directly con—
nected” for "relevant”. Makes a technical wording change to
make the use of the term "books and records of account™ con—
sistent throughout the section.

Section 35 (AS 10.06.430(c)) . Makes technical wording
changes, including one to make the use of the term "books
and records of account” consistent throughout the section.

Section 36 (AS 10.06.433(a)). Exempts a corporation with
less than 100 shareholders from the requirement of sending
out an annual report, unless its articles or bylaws impose
the requirement.
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Section 37 (AS 10.06.435(a)). Coordinates subsection with
new ability to issue certificateless shares.

Section 38 (AS 10.06.450(c)). Is taken from Sec. 8.30(c) of

the Revised Model Business Corporation Act and indicates

" in a director cannot be considered to be acting 1in good
uth.

Section 39 (AS 10.06.450(f)). Follows the suggestion of the
ALl Statement on Corporate Governance and articulates the
business judgment defense for directors. No jurisdiction
has, to this point, ever attempted a statutory formulation
of the business judgment rule. The reader 1is referred to
the official comments of the ALl statement for a fuller un—
derstanding of the relationship between the duties of care
and loyalty and the business judgment rule.

Section 40 (AS 10.06.453(a)). States thac the board con—
sists of one or more members. Establishes how the number of
directors is fixed. Restricts changing the number of direc—
tors to amendment of the articles, 1f the articles fix the
number of directors. Sets the number of directors at three
if the number is not otherwise set.

Section 41 (AS 10.06.453(b)). Coordinates subsection with
AS 10.06.230 and the new language of AS 10.06.453(a).

Section 42 (AS 10.06.465(d)). Allows a director to resign
at any time.

Section 43 (AS 10.06.470(a)). Coordinates subsection with
new language of AS 10.06.453(a)-

Section 44 (AS 10.06.470(b)). Allows a corporation to es-
tablish in its bylaws the machinery for holding a special
board meeting or a meeting of a committee designated by the
board. Shortens the general provision relating to the mini—
mum required written notice of the meeting from 20 to 10

days and notice by other listed means from 72 to 24 hours.
The general requirement that notice of a special meeting

must disclose the proposed agenda is made subject to bylaw
provisions.

Section 45 (AS 10.06.483(d)). Corrects a citation. Deletes
the reference to "share certificaces"” because they are
covered by another section and there was a conflict.
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Section 46 (AS 10.06.483(e)). Allows officers a limited
right to rely on legal counsel and public accountants.

Section 47 (AS 10.06.483(f)-(g))- Follows the suggestion of
the ALl Statement on Corporate Governance and articulates
the business judgment defense for officers. No jurisdiction
has, to this point, ever attempted a statutory formulation
of the business judgment rule. The reader 1is referred to
the official comments of the ALl statement for a fuller un—
derstanding of the relationship between the duties of care
and loyalty and the business judgment rule.

Section 48 (AS 10.06.576(f)). Coordinates subsection with
new ability to issue certificateless shares.

Section 49 (AS 10.06.576(g)). Coordinates subsection with
new ability to issue certificateless shares.

Section 50 (AS 10.06.578(c)). Coordinates subsection with
new abiiity to issue certificateless shares.

Section 51 (AS 10.06.580(f)). Coordinates subsection with
new ability to issue certilicateiess shares.

Section 52 (AS 10.06.605(b)). In addition to technical
changes, 1iIndicates that a corporation may dissolve if one of
the three listed situations occurs.

Section 53 (AS 10.06.528(d)). Coordinates subsection with
changes to AS 10.06.425(d).

Section 54 (AS 10.06.530(e)). Coordinates subsection with
changes to AS 10.06.425(e).

Section 55 (AS 10.06.633(a)). Allows the commissioner to
dissolve a corporation if the corporation is delinquent siXx
months 1in paying 1ts biennial corporation tax. Deletes
paragraph (8) since AS 10.06.155 (registration of agent by
nonresident with controlling interest) 1is repealed by sec'.
61 of the bill.

Section 56 (AS 10.06.828). -Makes an application for a cer-
tificate of authority or any other application subject to a
filing fee.

Section 57 (AS 10.06.855). Requires that fees and charges
provided for in AS 10.06 be paid in advance.
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Section 58 (AS 10.06.960). Updates the citation for the
Alaska Native Claims Settlement Act.

Section 59 (AS 10.06.960(e)-(g)). Grants the boards of na—
tive corporations the authority to amend their articles
without the necessity of a vote of the shares 1i1f the purpose
Is to bring the articles into conformity with federal law.
Defines "act" for the section. States that a native corpo—
ration i1s governed by ANCSA (43 U.S.C. 1601 - 1629e¢) to the
extent the act is inconsistent with AS 10.06, authorizes the
corporation to take any action, 1including amendments of 1its
articles, authorized by ANCSA, and considers the action
approved and adopted i1f approved under ANCSA. States that
an amendment approved under ANCSA and delivered to the
commissioner under AS 10.06.512 shall be filed by the
commissioner under AS 10.06.910, and a certificate of
amendment issued.

Section 60 (AS 10.06.990(12)). Deletes the term "control-
ling interest”™ since i1t is not used in AS 10.06.

Section 61 (AS 10.06.990(47)). Defines "entire board"™ for
the chapter.

Section 62 authorizes a native corporation, under certain
conditions and after the effective date of the corporations
code, to continue to elect i1ts directors in the classes and
for the terms provided under its bylaws, notwithstanding
certain sections of AS 10.06. Withdraws this authorization
if the corporation modifies or eliminates 1i1ts bylaw pro—
visions on the classification and terms of its directors.

Section 63 (AS 10.06.155). Repeals AS 10.06.155 ("Registra—
tion of agent by non-resident with controlling interest"),
10.06.210(1)(L), and 10.06.230(b). AS 10.06.210(1)() 1is
repealed because 1t is not consistent with the changes made
in sec. 37. AS 10.06.230(b) 1s inconsistent with the

changes made in the bill regarding the number of directors.

Section 64 gives the bill an effective date.

TLB:Imb:kb
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MEMORANDUM April 25, 1989

SUBJECT: Sectional comparison and analysis of proposed
CSSB 204 (Jud) and SB 204

TO: Senator Pat Rodey

FROM: Theresa L. Bannister

Legislative Counsel

This provides a sectional comparison and analysis of the
above described bills.

As a preliminary matter, note that a sectional comparison
and analysis of a bill should not be considered an author—
itative interpretation of the bills and the bills themselves
are the best statement of their contents.

Section 1 (AS 10.06.010). Same as SB 204. Eliminates an
inconsistency with AS 10.06.485 by making the loan approval
requirement applicable to employee loans as well as loans to
officers and directors. Clarifies that a corporation has
the power to make guarantees to eliminate a question that
they were included iIn corporate powers. Gives corporations
the powers of a limited or general partner. Corrects the
term for joint ventures.

Section 2 (AS 10.06.020). Same as SB 204. The current con-
tent is designed to protect third parties from an ability of
the corporation, or any shareholder asserting a derivative
claim, to evade liability for an act or undertaking of a
corporate agent by claiming that it was done without real
authority. The amendment allows the corporation to assert
limitations on the powers of corporate agents set forth in
the articles but not to assert limitations found in i1ts by—
laws or board resolutions as a defense to the third party®s
claim. This change would protect shareholders to the extent

that the articles of the corporation contained such limita—
tions on either the nature of agency power or the manner of

its exercise.
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Section 3 (AS 10.06.025(a)). Same as SB 204. Deletes lan-
guage that created an internal conflict within AS 10.06.

Section 4 (AS 10.06.105(c)). Same as SB 204, except adds
"*for an abbreviation of "limited".l

Section 5 (AS 10.06.130). Same as SB 204. Eliminates the
need for a corporation to take any other steps to protect
the exclusivity of its name and allows the corporation to
enjoin the use of the same or a deceptively similar name.

Section 6 (AS 10.06.230(a)). A new section. Makes a tech-
nical deletion in order to make AS 10.06.230(a) consistent
with the other changes made in the billregarding the number
of directors.

Section 7 (AS 10.06.343). Same as sec. 6 in SB 204. States
that the corporation may issue stock purchase rights or
options for shares of any class or classes. Substitutes
"shall™ for "must" as a technical change.

Section 8 (AS 10.06.348). Same assec.7 in SB 204. Coor-
dinates AS 10.06.348 with the proposed new AS 10.06.349.

Section 9 (AS 10.06.349). Same assec.8 in SB 204,, Allows
a corporation to issue shares without certificates and es—
tablishes a procedure for notifying the shareholder of cer—
tain information that is usually disclosed on certificates
under other sections of

AS 10.06.

Section 10 (AS 10.06.353). Same as sec. 9 in SB 204. Coor—
dinates section with new ability to issue certificateless
shares.

Section 11 (AS 10.06.355). Same as sec. 10 in SB 204. Co—
ordinates section with new ability to issue certificateless
shares.

Section 12 (AS 10.06.356). Same as sec. 11in SB 204. Al —
lows a corporation to establish procedures by which the ben—
eficial owner of shares that are registered in the name of a
nominee 1s recognized by the corporation as the shareholder.
The purpose of the section is to facilitate communication

be :ween the corporation and the beneficial owner.

Section 13 (AS 10.06.358(c)). Same as sec. 12 in SB 204.
Eliminates the unqualified requirement that the amount of
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distributions payable 1in property be based on generally ac—
cepted accounting principles.

Section 14 (AS 10.06.358(d)). Same as sec. 13 in SB 204.
Eliminates the unqualified requirement that the eligibility
to make certain distributions i1s limited to corporations

that classify their assets under generally accepted account—
ing principles.

Section 15 (AS 10.06.358(e)-(f)). Same as sec. 14 1in

SB 204. Allows a board to determine that a distribution 1is
not prohibited either by generally accepted accounting prin—
ciples or by accounting practices and principles that are

fair and reasonable in the circumstances. States that state—
ments and determinations prepared or arrived at under gener—
ally accepted accounting principles are fair and reasonable,
but that the fairness and reasonableness of statements and
determinations made under other practices and principles

must be proved by the corporation.

Section 16 (AS.10.06.360). Same as sec. 15 in SB 204.
Changes the insolvency test. Allows existing directors to
make the distribution and then determine whether the dis—
tribution did, in fact, render the corporation unable to
meet i1ts current debts. If it does, the corporation could
theoretically recover the illicit dividend from the share—

holders .

Section 17 (AS 10.06.385(b)). Same as sec. 16 in SB 204.
Coordinates subsection with new ability to issue certifi—

cateless shares.

Section 18 (AS 10.06.385(d)). Same as sec. 17 in SB 204.
Coordinates subsection with new ability to issue certifi—
cateless shares.

Section 19 (AS 10.06.405). Same as sec. 18 in SB 204.
States that the failure ot a corporation to hold an annual
meeting at the required time does not cause the corporation
to forfeit its status, does not cause a dissolution of the
corporation, and does not affect the validity of corporate
action. Restores to the new corporations code the section
from the former corporations code that indicated that the
failure did not affect the validity of corporate action.

Section 20 (AS 10.06.410). Same as sec. 19 in SB 204.
Substitutes a ten-day minimum notice of shareholders®™ meet—
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ing for the current twenty-day requirement because some cor—
porations find i1t difficult to know 20 days ahead that a
meeting will be necessary. Makes a minor change relating to
the mailing of the meeting notice to a shareholder®s new
address.

Section 21 (AS 10.06.413(a))- A new section. Makes techni—
cal changes to make AS 10.06.413(a) consistent with the 10-
day notice requirement in sec. 45 of this bill.

Section 22 (AS 10.06.4 13(c)). A new section. Makes a tech-
nical change to make AS 10.06.413(c) compatible with the
10-day notice requirement in sec. 45 of this bill.

Section 23 (AS 10.06.418(b)). Same as sec. 20 of SB 204.
Makes two minor changes relating to revocation of a proxy.

Section 24 (AS 10.06.418(e)). Same as sec. 21 of SB 204.
Defines the term "pledgee"™ and makes a citation change to
coordinate with the changes to AS 10.06.425.

Section 25 (AS 10.06.418(f)). Same as sec. 22 of SB 204.
Coordinates the section with the changes in AS 10.06.425.

Section 26 (AS 10.06.418(g)). Same as sec. 23 of SB 204.
Gives to a transferee (of a share having an otherwise ir—
revocable proxy) title clear of the proxy unless the
transferee knows about the proxy provision or the proxy, or
the irrevocability or notice of the proxy appears on the
certificate.

[Former sec. 24 (AS 10.06.420(c)) of SB 204 has been deleted
from proposed CSSB 204 (Jud).]

Section 27 (AS 10.06.420(e)). Same as sec. 25 of SB 204.
Clarifies the intent of the subsection. States that shares
may not be voted if they are owned, directly or indirectly,
by a second corporation, domestic or foreign, and if the
first corporation oms, directly or indirectly, a majority

of the shares entitled to vote for the directors of the sec—
ond corporation. This section is based on a public policy
objection to permitting a corpc.ute subsidiary that is pre—
sumably under the direct or indirect control of the parent

to vote shares of the parent at a meeting of the parent cor—
poration®s shareholders.

Section 28 (AS 10.06.420(i1)). Same as sec. 26 of SB 204.
Coordinates subsection with new ability to issue certifi—
cateless shares.
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Section 29 (AS 10.06.421). Same as sec. 27 of SB 204.

Based on the Revised Model Business Corporation Act, 1its
purpose 1s to provide guidelines for election judges and
directors when deciding whether to accept certain documents.

Section 30 (sec. 10.06.424). Adds a new section to SB 204
addressing the use of shareholder agreements.

Sec. 10.06.424(a) authorizes the use of unanimous sharehold—
er agreements that impose restrictions on the transfer or
registration of corporate shares to accomplish certain list—
ed purposes and any other reasonable purpose.

Sec. 10.06.424(b) authorizes the use of unanimous sharehold—
er agreements to provide for the selection of directors and
officers.

Sec. 10.06.424(c) establishes disclosure requirements when
there i1s a shareholders®™ agreement under this section.

Sec. 10.06.424(d) removes certain shares in certain circum—
stances from being covered by a shareholders®™ agreement un—
der this section.

Sec. 10.06.424(e) defines "shares" to include a security
that 1is convertible into shares or that carries a right to
subscribe for or acquire shares.

Section 31 (AS10.06.425(a).- Sec. 28 of SB 204. Indicates
that the subsection doesn®"t invalidate an irrevocable proxy
that complies with AS 10.06.418(e).

Section 32 (AS10.06.425(b). Sec. 29 of SB 204. Rewrites
the subsection to expressly allow shareholders to enter into
a voting agreement or any other agreement if the agreement
IS consistent with this chapter.

Section 33 (AS 10.06.430(a)). Sec. 30 of SB 204. Makes
technical wording changes to make the use of the term "books
and records of account™ consistent throughout the section.

Section 34 (AS 10.06.430(b)). Sec. 31 of SB 204. Conforms
the section to the demand and scope provisions of Sec. 16.02-
(b)-(c) of theRevised ModelBusiness Corporation Act. Re—
quires that a shareholder®s demand to inspect the books and
records of a corporation be made with reasonable particular—
ity. Places some burden on the shareholder making the re-
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quest in order to avoid harassment requests. Substitutes
"directly connected” for "relevant”. Makes a technical
wording change to make the use of the term "books and re—
cords of account™ consistent throughout the section.

Section 35 (AS 10.06.430(c)). Sec. 32 of SB 204. Makes
technical wording changes, including one to make the use of
the term "books and records of account"™ consistent through—
out the section.

Section 36 (AS 10.06.433(a))- Sec. 33 of SB 204. Exempts a
corporation with less than 100 shareholders from the require
ment of sending out an annual report, unless 1its articles or
bylaws impose the requirement.

Section 37 (AS10.06.435(a)). Sec. 34 of SB 204. Coordi—
nates subsection with new ability to issue certificateless

shares.

Section 38 (AS10.06.450(c))- Sec. 35 of SB 204. Is taken
from Sec. 8.30(c) of the Revised Model Business Corporation
Act and indicates when a director cannot be considered to be
acting in good faith.

Section 39 (AS 10.06.450(f)). Sec. 36 of SB 204. Follows
the suggestion of the ALl Statement on Corporate Governance
and articulates the business judgment defense for directors.
No jurisdiction has, to this point, ever attempted a stat—
utory formulation of the business judgment rule. The reader
is referred to the official comments of the ALI statement
for a fuller understanding of the relationship between the
duties of care and loyalty and the business judgment rule.

Section 40 (AS 10.06.453(a)). Sec. 37 of SB 204. States
that the board consists of one or more members. Establishes
how the number of directors 1is fixed. Restricts changing
the number of directors to amendment of the articles, if the
articles fix the number of directors. Sets the number of
directors at three if the number isnot. otherwise set.

Section 41 (AS10.06.453(b)).A slightly altered version of
Sec. 38 of SB 204. Coordinates subsection with AS 10.06.230
and the new language of AS 10.06.453(a). Changes the refer—
ences i1n the introductory phrase of the subsection.

Section 42 (AS 10.06.465(d)). Sec. 39 of SB 204. Allows a
director to resign at any time.
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Section 43 (AS 10.06.470(a)). Sec. 40 of SB 204. Coordi-
nates subsection with new language of AS 10.06.453(a).

Section 44 (AS 10.06.470(b)). Sec. 41 of SB 204. Allows a
corporation to establish in its bylaws the machinery for
holding a special board meeting or a meeting of a committee
designated by the board. Shortens the general provision
relating to the minimum required written notice of the meet—
ing from 20 to 10 days and notice by other listed means from
72 to 24 hours. The general requirement that notice of a
special meeting must disclose the proposed agenda is made
subject to bylaw provisions.

Section 45 (AS 10.06.483(d)). Sec. 42 of SB 204. Corrects
a citation. Deletes the reference to "share certificates”
because they are covered by another section and there was a

conflict.

Section 46 (AS 10.06.483(e)). Sec. 43 of SB 204. Allows
officers a limited right to rely on legal counsel and public

accountants.

Section 47 (AS 10.06.483(f)-(g)). Sec. 44 of SB 204. Fol-
lows the suggestion of the ALI Statement on Corporate Gover—
nance and articulates the business judgment defense for of—
ficers. No jurisdiction has, to this point, ever attempted

a statutory formulation of the business judgment rule. The
reader 1s referred to the official comments of the ALI state—
ment for a fuller understanding of the relationship between
the duties of care and loyalty and the business judgment

rule.

Section 48 (AS 10.06.576(f)). Sec. 45 of SB 204. Coordi-
nates subsection with new ability to issue certificateless

shares.

Section 49 (AS 10.06.576(g)). Sec. 46 of SB 204. Coordi-
nates subsection with new ability to issue certificateless

shares.

Section 50 (AS 10.06.578(c)). Sec. 47 of SB 204. Coordi-
nates subsection with new ability to issue certificateless

shares.

Section 51 (AS 10.06.580(f)). Sec. 48 of SB 204. Coordi-
uates subsection with new ability to issue certificateless

shares.
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Section 52 (AS10.06.605(b)). Sec. 49 ofSB 204. In addi-
tion to technical changes, 1indicates that a corporation may
dissolve 1f one of the three listed situations occurs.

Section 53 (AS 10.06.628(d)). Sec. 50 of SB 204. Coordi-
nates subsection with changes to AS 10.06.425(d).

Section 54 (AS10.06.630(e)). Sec. 51 ofSB 204. Coordi-
nates subsection with changes to AS 10.06.425(e).

Section 55 (AS10.06.633(a)). Sec. 52 ofSB 204. Allows
the commissioner to dissolve a corporation if the corpo—
ration is delinquent six months in paying its biennial cor—
poration tax. Deletes paragraph (8) since AS 10.06.155
(registration of agent by nonresident with controlling in—
terest) 1is repealed by sec. 61 of the bill.

Section 56 (AS 10.06.828). Sec. 53 of SB 204. Makes an
application for a certificate of authority or any other ap—
plication subject to a filing fee.

Section 57 (AS 10.06.855). Sec. 54 of SB 204. Requires
that fees and charges provided for in AS 10.06 be paid in
advance.

Section 58 (AS 10.06.960). Same as sec. 55 of SB 204, ex—
cept corrects citation. Updates the citation for the Alaska
Native Claims Settlement Act.

Section 59 (AS 10.06.960(e)-(g))- An altered version okt
sec. 56 of SB 204. Adds a new subsec. (f). Makes SB 204°s
subsec. (f) now (g). Grants the boards of native corpo—
rations the authority to amend their articles without the
necessity of a vote of the shares if the purpose is to bring
the articles into conformity with federal law. Defines
"act" for the section. States that a native corporation is
governed by ANCSA (43 U.S.C. 1601 - 1629e) to the extent the
act is inconsistent with AS 10.06, authorizes the corpo—
ration to take any action, including amendments of its arti—
cles, authorized by ANCSA, and considers the action approved
and adopted i1f approved under ANCSA. States that an amend—
ment approved under ANCSA and delivered to the commissioner
under AS 10.05.512 shall be filed by the commissioner under
AS 10.06.910, and a certificate of amendment issued.

Section 60 (AS 10.06.990(12)). Same as sec. 57 of SB 204.
Deletes the term "controlling interest" since it i1s not used

in AS 10.06.
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Section 61 (AS 10.06.990(47)). Same as sec. 58 of SB 204.
Defines "entire board"” for the chapter.

Section 62. A new section. Authorizes a native corpo—
ration, under certain conditions and after the effective

date of the corporations code, to continue to elect its di—
rectors in the classes and for the terms provided under its
bylaws, notwithstanding certain sections of AS 10.06. With—
draws this authorization if the corporation modifies or elim—
inates its bylaw provisions on the classification and terms

of its directors.

Section 63 (AS 10.06.155). An altered version of sec. 59 of
SB 204. Adds two additional items to be repealed: AS 10.-
06.210(1) (L) and AS 10.06.230(b). Repeals AS 10.06.155
("Registration of agent by non-resident with controlling
interest"), 10.06.210(1)(L), and 10.06.230(b). AS 10.06.-
210(1) (L) 1s repealed because i1t is not consistent with the
changes made 1in sec. 37. AS 10.06.230(b) 1is inconsistent
with the changes made in the bill regarding the number of
directors.

Section 64 gives the bill an effective date.
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MEMORANDUM
TO: Senator Jan Faiks
Chair
Senate Judiciary Committee
FROM: Senator Fred F. Zh
DATE: March 21, 1989
RE: Senate Bill 205 - "An Act relating to the lease of certain tideland

to nonresidents of the state.”

I respectfully request that SB 205be scheduled for a hearing before the
Senate Judiciary Committee at the committee®s earliest convenience.

SB 205 raises the rental fees thatnonresidents must pay for leases of
tideland for set net fishing sites. Under this bill, nonresidents would be
charged a fee five times the fee charged to residents. The purpose of this
differential is to capturea greatershare of the cost that Alaskans bear
year-round for the management of the tideland leasing program, the protection
and regulation of the marine environment, and the management of our fisheries

resources.

Alaska®"s statutes and departmental fee schedules contain many instances where
residents and nonresidents are charged different fees. Some examples:

Commercial Fishing License - $30 for residents, $90 for nonresidents.

Limited entry and interim-use fisheries permits -  $250 maximum for
residents, $750 maximum for nonresidents.

University of Alaska tuition - $1,013-$1,298 for residents, $2,573-$2,858
for nonresidents.

The Division of Insurance also has an extensive list of fees in which
different rates are charged to residents and nonresidents. The Division of
Occupational Licensing charges nonresident collection agencies double the fees
it charges resident collection agencies.

SB 205 extends this same principle of the resident/nonresident differential to
the rental fees the Department of Natural Resources charges for leases of set
net fishing sites.

The following backup information is attached:



Letter from Assistant Attorney General Larri Spengler, Aug. 22,
1988, explaining why nonresidents may be charged higher fees than

residents.

List of current market values of Alaska salmon set net limited entry
permits and number of nonresidents holding those permits. Though
not an exact measurement, permit values do tend to reflect the level
of profitability in the fishery.



SET NET PERMIT PRICES AS OF FEB. 28, 1989 AND NUMBER OF NONRESIDENTS HOLDING
SET NET PERMITS AS OF DEC. 31, 1988.

Set Net Permits Average Value ;gﬁz:ts Nonresidents Percentage
Yakutat $ 31,000 164 29 17.7
Prince William Sound $ 49,833 30 3 10.0
Cook Inlet $ 63,286 743 83 11.2
Kodiak $ 76,019 187 39 20.9
Alaska Peninsula $ 85,542 113 19 16.8
Bristol Bay $ 62,286 941 229 24.3

Source: Commercial Fisheries Entry Commission
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The Honorable Jan Faiks, Chair
Senate Judiciary Committee
Alaska State Legislature RECEIVED
P.0. Box V
Juneau, AK 99811
MAR 14 1989

Re: 5B 205 JAN EAIKS

Dear Senator Faiks: SENATE OFFICE

Senate Bill ("SB") 205, by Senator Zharoff, would amend
AS 38.05.082(c) to provide that nonresidents would pay five times
the amount paid by Alaska residents to lease state tidelands for
set net fishing. The constitutionality of a similar fee differ—
ential between residents and nonresidents -- the requirement in
AS 16.43.160(b) that nonresidents pay three times the amount paid
by Alaska residents for the issuance and annual renewal of limit—
ed entry permits -- has been challenged in Carlson v. State, 3AN-
84-5790 Civ. We are defending the constitutionality of the lim—
ited entry permit fee differential, 1in part, on the ground that
it is justified to ensure that nonresidents pay their fair share
of the costs of state activities protecting the marine environ—
ment and the state®s fishery resources.

To justify a fee differential between residents and
nonresidents, the courts require evidence of the costs of the
various programs which, 1t i1s asserted, justify the differential,
and a showing that the differential is reasonably related to the
difference 1in contributions toward those costs by residents and
nonresidents. SB 205 would use some of the same justifications
for the fee differential with respect to tidelands rental fees
that we are citing as justification for the fee differential with
respect to limited entry permit fees. In the absence of empir—
ical data regarding the cost of various state programs to protect
the marine environment and fishery resources, our ability to
defend the constitutionality of the fee differential for limited
entry permits could be substantially undermined i1f we use that
identical justification to support a fee differential for tide—
land leases.
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We would be happy to discuss these matters with you or
the committee at your convenience.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY GENERAL

By:
G. Thomas Koester
Assistant Attorney General

GTK:dim

cc: Senator Zharoff
Commissioner Gorsuch
Commissioner Collinsworth
Commissioner Twomley
Bob Evans
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’ 100 CUSHMAN ST.

SUITE 400
FAIRBANKS. ALASKA 99701-4679

The Hon. Fred Zharoff ] P.O. BOX K-STATE CAPITOL
Alaska State Legislature KiUG 2 9 1988 JUNEAU. ALASKA 99811-0300
720 Mill Bay Road, Room 231 PHONF: (907) 465-3600

Kodiak, AK 99615

Re: Leases to non-state residents
Our file: 663-88-0480

Dear Senator Zharoff:

You have 1inquired whether the state could statutorily
require that leases of state land for hunting or fishing lodges,
for example, be limited to Alaska residents only, and whether
non-state residents could be charged more for such leases"than
state residents. As discussed below, 1t appears likely that the
state could 1limit leases of state lands to state residents,
depending on what purpose was expressed. It also appears that
the state might be able to charge non-state residents more for
leases than state residents, but in practical effect that would
probably result in state residents obtaining leases for less than
fair market value, a policy choice which the legislature would
obviously have to consider carefully.

Leasing land for purposes other than the extraction of
natu al resources is currently governed by AS 38.05.070 -
AS 38.05.105. The general guidelines for leasing are set out 1in
AS 38.05.070, and leasing procedures in AS 38.05.075, neither of
which contains a state resident limitation. There are no stat—
utes governing leasing land for the specific purpose you use as
an example in your opinion request, namely leasing Jland for
hunting or fishing lodges.

With respect to AS 38.05.082, a specific statute
governing leases for shore fisheries development that does not
now limit issuance of state tidelands Ileases to residents of
Alaska, this office has 1n the past expressed the view that it
could be amended to add such a limitation. 1983 Op. Att"y Gen.
No. 3 (April 21). We explained that such a limitation would have
to be shown to be "reasonable, not arbitrary, and [it] must rest
upon some ground of difference having a fair and substantial
relation to the object of the legislation.”™ 1d., at 6-7, quoting
Gilman v. Martin, 662 P.2d 120, 125 (Alaska 1983), in turn quot-
ing State v. Wylie, 516 P.2d 142, 145 (Alaska 1983). Our office
noted with respect to the prospect of restricting shore fishery
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leases to residents that "since article VIII, section 17, of the
Alaska Constitution requires that ’laws and regulations governing
the use or disposal of natural resources shall apply equally to
all persons similarly situated with reference to the subject
matter and purpose to be served by the law or regulation,® it is
especially important that any residency requirement be based upon
valid constitutional and statutory objectives.”™ 1983 Op. Att'y
Gen. No. 3 (April 21), p. 7.

In Gilman v. Martin, 662 P.2d 120 (Alaska 1983), the
Alaska Supreme Court was examining a land sale lottery ordinance
of the Kenai Peninsula Borough which, among other things,
restricted participants to residents of the borough. The court
noted that the borough contended 1i1ts discrimination against non—
residents was not unconstitutional and that "one of the purposes
of the state"s grant of land to it was to permit the borough to

sell the land to 1its residents.” Id. at 126. The borough
argued that thus "all boroughs may Ulimit the sale of land
received from the state to residents of the boroughs." Id.

Unfortunately for the borough®s argument, which the court said
otherwise "might have been worthy of consideration,”™ the ordi—

nance did not state that to be 1ts purpose. Id. Instead, 1t
specifically indicated that its purpose was to ,resolve existing
controversies regarding access and title.” I1d. The court con—
cluded that the decision by the borough to restrict the sale of
its land through the lottery to borough residents -- "and thereby
assist only 44 percent of the land owners in resolving existing
controversies regarding access and title"™ -- was "unreasonable"

and without "some ground of difference having a fair and sub-—
stantial relation to the [avowed] object of the legislation, so
that all persons similarly circumstanced [are] treated alike."
Id. at 126-27 (brackets 1in original).

Thus, 1t is clear that 1in evaluating a statutory
restriction of state land leases to state residents, a court
would 1look closely at whether the purpose of the legislation
amounted to a legitimate governmental objective, and secondly,
whether the means chosen (the Ilimitation to state residents)
further the purported goals. Alaska Pacific Assurance Company v.
Brown, 687 P.2d 264, 269-70 (Alaska 1984). An example of a goal
which might well be considered legitimate by a court IS one sim—
ilar to the one mentioned by the court in Gilman, distribution of
state land to state residents. That could be particularly per—
suasive 1f there was not sufficient land being made available for
lease for all residents desiring to have some, at least if non—
residents were also allowed to apply. On the other hand, if the
purpose were, Tfor example, to discourage newcomers from moving to
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Alaska, the purpose might not be viewed as legitimate, given the
United States Constitution®s protection of interstate commerce.

You have also inquired whether it is possible to impose
a different rate structure for nonresident leases, "similar to
the one 1in place for hunting and fishing licenses whereby non—
residents could be charged a higher fee.” Under Alaska statutes,
non-state residents can be charged up to three times the amount
as state residents for engaging in commercial fishing.
AS 16.05.480; AS 16.43.160. In that instance, we believe the fee
differential is constitutional because the sum that nonresidents
pay only compensates the state for their share of the state’s
expenses 1in conserving and managing 1its fisheries. The United
States Supreme Court has explained that the "state is not without
power...to charge nonresidents a differential which would merely
compensate the state for any added enforcement burden they may
impose or Tfor any conservation expenditures.” Toomer V.
Whitsell, 334-US-385, 398-9 9 (1948).

In a broader context, the Alaska Supreme Court has
noted that "freedom from disparate taxation is not a federally
protected fundamental right for the purpose of equal protection
analysis under the 14th Amendment."™ Williams v. Zobel, 619 P.2d
422, 427 (Alaska 1980). Logically, the same conclusion could be
reached with respect to disparate leasing fees. Accordingly, the
appropriate standard of review would be to determine whether the
classification bears a fair and substantial relation to a legit—
imate governmental objective. Id. Thus, 1f some rationale
exists for charging non-state residents higher fees than resi—
dents, 1t would appear that a differential leasing fee schedule
could be authorized. For example, 1if non-state residents were
escaping bearing their share of the leasing program®s admini—
strative costs, a differential compensating for that might well
be justified. (In such a case, Alaska residents would be shoul—
dering their share by money from their state®"s resources being
allocated to pay the administrative costs.)

The possibility of different fees, however, raises a

practical problem. Currently, under AS 38.05.075 and
AS 38.05.840, in general 1land leased 1i1n Alaska 1s already
required to be leased at fair market value. Since it would not

be likely that non-state residents would wish to pay greater than
fair market value for the lease of state land in Alaska, 1t
appears that the only way to 1impose a fee differential based on
residency would be to allow state residents to lease state land
at less than fair market value. For example, currently
AS 38.05.810 provides that state land may be leased (or otherwise
disposed of) to a state or federal agency or a political
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subdivision for less than the appraised value i1f that 1is
determined by the Commissioner of Natural Resources to be "fair
and proper and in the best interests of the public.” Whether the
legislature would wish to forego receiving the full fair market
value for leases of state land to residents 1is obviously a policy
choice. IfT the legislature determined that such a choice was
desirable, 1t should explain its reasons, so that it 1is clear
that the differential bears a substantial vrelationship to a
legitimate governmental objective, as discussed above.

Another policy question that the legislature may wish
to consider with respect to both alternatives--limitation of
leases to residents and fee differentials- is whether subleasing
by residents to nonresidents should be statutorily prohibited.
IT 1t were not, whatever purpose the legislature believed was
being served by the Dbasic enactment could be circumvented.
Obviously, whether subleasing would pose a problem would depend
on what purposes the legislature wanted to further. IT use of
state land by state residents was the purpose, the situation
might be different than if the goal was to foster state residents
making money off of state land.

In sum, with the proper legislative findings demon—
strating the legitimacy of the ends, and the connection of the
means to the ends, leases of state lands could be statutorily

limited to state residents, or a higher fee could be charged to
non-state residents for those leases.

Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By:
Assistant Attorney General
LIS tg

cc: Judith Brady, Commissioner
Department of Natural Resources

Rod Swope, Special Assistant
Office of the Governor

Tom Koester, Assistant Attorney General
Department of Law
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DEPARTMENT OF LAW

POUCHK - STATE CAPITOL
JUNEAU. ALASKA 99811
OFF/CF OF THEATTORNEY GENERAL PHONE: (907) 465-3600

April 21, 1983
AG OP #03, 1983
The Honorable Jerry Ward
Representative
Alaska State Legislature
Pouch V
Juneau, Alaska 99811
Re: Can the state require shore
fisheries lessees to be
residents?
Our file: 366-511-83
Dear Representative Ward:

Thank you for your recent request regarding the con—
stitutionality of shore fishery leases under AS 38.05.082 and the
possibility of amending 1its provisions to require that shore
fisheries leases be restricted to residents of Alaska.

In summary, we believe the provision does satisfy the
U.S. and Alaska Constitutions, and it can be amended to exclude
nonresidents.

A. Statutory Background

Section 82(a) of the Alaska Land Act (ch. 160, SLA
1959) provides for the lease of tide and submerged lands for
fisheries development purposes. Specific mention 1is made of
shore leases for set net sites. Associated legislative findings
evidence the need to limit the number of set net sites in the

"interest of conservation.”" Sec. 1, ch. 93, SLA 1963.

Implementing regulations provide for the establishment

61
ASL.1i

turn
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of tidelands leases in all areas open to fishing by the Alaska
Board of Fisheries. 11 AAC 64.200. The distance between sites
corresponds to minimum distances the board allows between gill
nets. 11 AAC 64.100. Set net areas 1iIn various parts of the
state are limited by regulation to beaches exposed at low tide (G
AAC 06.331(e)), specified distances from shore (G AAC 06.-
31(1) (2)) aad portions of wgtérwggé (5 ,AAC 03.331(b); 5 AAC
04.331(b); 5 AAC 05.331(e); 5 AAC 07.31(e))- In many areas,
strong tidal currents (Cook Inlet) or deen water (Kodiak, Prince
William Sound) make it possible to fish set gill nets only from
beaches. .- -

Regulations of the Alaska Board of Fisheries provide
for set net fishing for salmon in all areas of the state except
Southeast Alaska, the Aleutian Islands and Chignik. 1/ According
to recent data from the Alaska Commercial Fisheries Entry
Commission, of 4529 fishermen who have received set net permits

for 1983, only 350 are nonresidents, or 7.7% of the total. 2/

Appendix A gives the area breakdown.

1/ See Title 5, Alaska Administrative Code at sections .330 of
chapters 3 - 7, 9, 12, 15, 21, and 24.

2] A resident for purposes of licensing under AS 16.05.480 1is a
person who has maintained a permanent place of abode in Alaska

for 12 consecutive months and who has continually maintained his
voting residence here. AS 16.05.940(14).

62
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e==<Although other provisions of the Alaska®Land Act in—
clude residency requirements (e.g., AS 38.05.057, 38.05.058, and
38.05.069), the shore fisheries provisions include no residency

restriction. - -

B. AS 38.05.082 Does Not Establish An Exclusive Right
6f Fishery

Your ques}ion rega{dipg the validity of shore fishegjes
leases undéf the Constitution of Alaska requires a;alysis of art?
VIIT, sec. 15 which prohibits creation or authorization of an
"exclusive right or special privilege oT fishery . . . 1In the
natural waters of the State."

As explained 1in the attached March 13, 1963 Attorney
General’s Opinion, establishment of individual tidelands Ileases
for fisheries purposes does not violate this section. This opin—
ton notes that individual uses of tidelands are based on real
property rights and do not represent an exclusive fishery inter—
est in "the natural waters of the state.” The opinion points to
the predecessor provision of art. 15 in the federal law applica—
ble to the Territory of Alaska. That statute, known as the White
Act, 43 Stat. 464, 48 U.S.C. 8221 (June 6, 1924), also prohibit—
ed exclusive rights to fisheries. However, that prohibition did
not preclude exclusive use of tideland property for a limited
number of fish traps. See e.g., Dow v. Ickes. 123 F.2d 909, 916
(D.C. Cir. 1941).

In other words, as long as a lease of tidelands grants
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only a property interest, the lease is compatible with art.” VIII,
sec. 15.

In this case, the shore fishery lease 1is strictly a
property interest. =The lease does not grant an interest in water
nor does 1t assure an exclusive share or quota of fish or have
any other bearing on harvests. 3/ Indeed, set net Tfishermen
usually compete with other gear types A/ and, even where set

nets are the only legal gear type, 5/ a shore fisheries lease 1is

I‘J »

no guarantee that fish will actually be harvested.
Accordingly, 1t 1is our opinion that AS 38.05.082 does

not create an exclusive right of fishery and therefore 1is not

3/ The Alaska Board of Fisheries 1is responsible for establishing
Wishing areas, methods and means, seasons and periods, and all
other fisheries management requirements. AS 16.05.251(a). The
commissioner of the Alaska Department of Fish and Game has joint
authority to set seasons and areas. AS 16.05.060.

Al For example,® both *"drift gill nets and setgill®nets are
permitted in Norton Sound (6 AAC O0A.330), the. Yukon area (56 AAC
05.330), Bristol Bay (5 AAC 06.330), the Kuskokwim (5 AAC
07.330), the Alaska Peninsula (5 AAC 09.330(a) -- (e)), Kodiak (5
AAC 18.330(b)(1)), the Cook Inlet area (5 AAC 21.330), and the
Eshamy District of the Prince William Sound area (b AAC
12A.331(b)(51); set gill nets and troll gear share fishing
opportunities in the Yakutat area under 5 AAC 30.330.

5/ Set nets onlyare permittedin the Kotzebue-Northern area (G
AAC 03.330), PortClarence (5 AAC O0A.330), Alaska Peninsula (G
AAC 09.330(f)(3), and part of the Alitak area Kodiak (G AAC
18.330(b)(5)), and in the Northern district of Cook Inlet (5 AAC
21.330).
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unconstitutional under art. VIII, sec. 15 of the Alaska Constitu—
tion. - 1 ; N m & -

C. Residency Requirements

Your letter also refers to the possibility of amending
AS 38.05.082 -to limit issuance of state tidelands leases for
fisheries development to residents of Alaska. Since the lease—
hold interest: iIn question 1s not a fisheries interest, but 1Is an
Iinterest iIn property originating in the Alaska Land Act, it 1is
possible to grant an exclusive land 1interest to residents of
Alaska only if such restrictions do not violate the equal pro—
tection clauses of the U.S. and Alaska Constitutions.

Several recent cases have struck down the award of var—
ious benefits based solely on length of residency, especially
where that residency referred to accumulated years of residence
before the enactment of the statute. Williams v. Zobel, 619 P.2d
422 (Alaska 1980); Willitams v. Zobel, 619 P.2d 448 (Alaska
1980); Williams v. Zobel. __ U.S. , 102 S.Ct. 2309 (1982).
However, courts have allowed a broad variety of other state ser—
vices to be reserved to residents. These 1include college tu—
ition, Vlandis v. Kline, 412 U.S. 441 (1973); termination of mar—
riage relationships, Sosna v. lowa, 419 U.S. 393 (1975); voting
privileges, Dunn v, Blumstein, 405 U.S. 330 (1972) and others so

long as a certain durational length of vresidency 1is not a
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qualifying factor. 6/ -We believe grants of interests in land
owned by the state are included in this group. |In fact, on April
1, 1983, the Alaska Supreme Court issued an opinion regarding the
validity of restricting land grants to residents. In that case
the Kenai Peninsula Borough restricted a local land lottery to
borough residents. Gilman v. Martin, slip op. no. 2652.(April 1,
1983). The tourt found that sale of land to residents might have
been permissible if "the purpose of the lottery was to benefit
its residents."” Id at 15. However, .in that case the court
invalidated the borough®s residency restriction because there was
no indication that the ordinance was benefiting area residents.
Instead, the ordinance was designed to sell land to "adjoining
property owners or to leaseholders so as to resolve existing con—
troversies regarding access and title.” Id. No reason was given
for the differential treatment between residents and
non-residents.

Therefore, though it is possible to restrict land dis—

posals to residents, the restriction "must be reasonable, not

6/ The state may, however, require some minimum period of
presence in the state as an objective test of a bona fide claim
of residency in order to avoid having to make more detailed and
time consuming inquiries iInto a person®"s subjective intent

Williams v. Zobel, __U.S. , 102 S.Ct. 2309 (1982). The
permissible le"ngth or this period will depend on the nature of
the interest or activity involved and the legislative reasons for

restricting access to only res.dents.
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arbitrary, and must rest"upon some grounded difference having a
fair and substantial relation to the object of the legislation.””
Gilman v. Martin, supra at 13. In particular since Article 8,
Section 17, of the" Alaska Constitution requires that "(l)aws and
regulations governing the use or disposal of natural resources
shall apply equally™ to all persons similarly situated with
reference to the subject matter and purpose to be served, by the
law or regulation,”™ it is especially important that any residency
requirement be based upon valid constitutional and statutory
objectives. For example, the legislation must comply with the
natural eresource provisions =of article VIII, particularly
sections 1 and 2 regarding the utilization and development of
Alaska®s land resources 1in the maximum public interest. - !
In addition, it is extremely important that the legis—

lature treat the shore fisheries leases as interests in land and
not as fisheries interests. As you know, art. VIII, 815 of the
Alaska Constitution prohibits the creation or authorization of an
"exclusive right or or special privilege, of fishery.” Therefore,
it would not be possible to exclude specific individuals or
groups on the authority of fisheries considerations.

= If the" legislature decides to impose a residency re—
quirement on shore Tfishery lessees, adequate due process consid—
eration should be given to the existing leasehold interests of

the 350 nonresidents. The due process provision of the Alaska
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Constitution at art. I, sec. 7 provides special protections to
property 1interests and they cannot be arbitrarily taken awayi
Herscher v. State Dept. of Commerce, 568 P.2d 996, 1002 (Alaska
1977); Nichols v. Eckert, 504 P.2d 1359, 1362 (Alaska 1973).
Thus, 1n order to apply a residency requirement retrospectively
to existing leasehold interests, the state would have to demon—
strate a legitimate governmental purpose for nullifying an indi—
vidual® s existing interest. Concerned Citizens of South Kenai
Peninsula v. Kenai Peninsula Borough, 527 P.2d 447 (Alaska 1974).
If you have further questions vregarding the shore

fisheries®™ statute ’or" additional 1information regarding non-—
resident use, please contact us at your convenience.
Sincerely yours,

NORMAN C. GORSUCH

attorney general

John G. GissbergO
Assistant Attorney General

JGG:ej a
Attachment:

cc: Honorable Don W. Collinsworth, Commissioner
Department of Fish and Game

Honorable Esther Wunnicke, Commissioner
Department of Natural Resources



§ 3805077 Public Lands § 3805082

Sec. 38.05.077. Classification and disposal of remote parcels.
[Repealed, § 7 ch 103 SLA 1983. For current law see AS 38.09.1

Sec. 38.05.078. Purchase ofland in a remote parcel. [Repealed, § 7
ch 103 SLA 1983. Fo, current law see AS 38.09.]

Sec. 38.05.079. Remote cabin permit, (az After September 1,
1980, the commissioner may issue a permit for the use of remote state
land In a municipality for a cabin site if the land was classified for that
Purpose under former AS 38.05.047(@%(5)(8%. After September 1,1981
he commissioner may issue a permit for the use of remote state land
outside a municipality for a cabin site if the land is classified for that
purpose under the procedures required by AS 38.05.300 and 38.05.945.
_(b) The fee for a remote cabin permit is $100 a year. The commis-
sioner shall establish regulations which specify the application proce-
dures, for and the terms and conditions of a remote cabin permit. A
permit must be for a term of not less than 25 years, and may be
assigned by the original permittee during the term of the permit.

gc? A remote cabin permit may be terminated by the commissioner
before the expiration ofthe term ofthe permit ifa permittee fails to use
the land under permit in the manner required by the terms of the
permit. After termination of a remote cabin permit, |mi)rovements or
personal property on the land subject to the germlt shall be managed
In the same manner as required by AS 38.05.090.

() If land subgect to a remote cabin P_ermlt is offered for sale or
Iong-term lease, the commissioner shall first offer to sell or lease the
land to the Permlttee or the assigns ofthe Spermlttee. The land shall be
31%'& 1;or its fair market value. (832 ch 85 SLA 1979; am § 98 ch 6 SLA

Effect of amendments. — The 1984 internal reference changes throughout
amendment made a series oftechnical and  subsection (a).

Sec. 38.05.080. Rejection of bids. Before the director signs the
lease, the commissioner may reject all bids for leases when the best
interest of the state justifies this action. §§ 2art Vch 169 SLA 1959;
am § 10 ch 61 SLA1960; am § 3 ch 74 SLA 1961)

NOTES TO DECISIONS

(ﬂ)uoted in Alyeska Ski CO[F. V.
Holdsworth, Sup. Ct. Op. No. 406 (File No.
620), 426 P.2d 1006 (1967).

Sec. 38.05.082. Leases for shore fisheries development, (a) The

director, with the approval of the commissioner, may lease tidé and
submerged land for fisheries development. Fisheries development
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838.05.085 Alaska Statutes 838.05.085

includes the utilization of shore gill nets or set nets for the taking of
fish. Eve;y lease issued under this section shall reserve to the public
a right-of-way for access to navigable waters and other tide and
submerﬁed |and. _ _ o

(b) The director may classify land as subject to leases for fisheries
development, and publicly invite applications for lease of the selected
areas. Each application Shall be accompanied by an affidavit to the
effect that the apﬁl_lcant presentI%/ intends to personally utilize the
leased area for fishing purposes the following season. If'two or more
applications are received for the same shore area, the director shall
award the lease to the most qualified applicant. In determining the
qualifications of applicants, the director shall consider the length of
time_during which the applicant has been engaged in set netting, the
Frommlty of the past fishing sites of the applicant to the land to be
eased, the present ability ofthe applicant to utilize the location to its
maximum potential, and other factors relevant to the equitable
assignment of the disputed area. If the director cannot determine a
Bre_erence between conflicting applicants for the same lease site on the

asis of qualifications, the director shall select between the applicants
by lot. An aggrieved applicant may appeal to the commissioner within
five days for a review of the director’s determination. _

() A lease for set net fishing may be issued for any period not
exceedln_?_ 10years. Ifthe commissioner determines that the land is not
being utilized for the purpose for which the lease is issued, the lease
may e declared void. The director shall establish a reasonable rental
for'the lease, equal to the administrative costs involved in processing
the leasehold applications.

() Subleasing and renewals of leases are governed by AS 38.05.095
and 33.05.102. _ _

(€) The lease of submerged land conveys no interest in the water
above the land or in the fish in the water. (§ 2.ch 93 SLA 1963;am § 99
ch 6 SLA 1984)

Effect of nmendmcnts, — The 1984  unconstitutional under § 15, art. VIII, of
amendment changed the internal refer-  the state constitution. 1983 Op. Atty Gen.
ence in subsection (d). - No.03. o

Opinions of attorney general. — This _ This section can be amended to limit the
section, which authorizes shore fishery’ issuance of state tidelands leases for
leases, does not create an exclusive rightof  fisheries development to residents of
fishery and  therefore is ~ not Alaska. 1983 Op. Atty Gen. No. 03.

Sec, 38.05.085. Term of lease, %a) The lease shall provide that

(1) for the initial 25-year period ofthe lease, the lessee shall pay the
state a fixed base annual rent to be agreed upon by the parties in
compliance with the provisions of this chapter;

(2) the fixed base annual rent to be paid bY the lessee shall be
readjusted when the initial 253/66“ period of the Tease has expire dand,
thereafter, every 10 years; an
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Access to
Navigable
Waters

No Excluswe
Fls%ery

Protectlon
f Rights

Uniform,
Application

Private
Ways of
Necessity

right, Except for public water supply, an appro
lation (?f water shall be limited to stated
0SS an subrj]ect to preferences amon% benef C|a
uses, concurrent or otherwise, as prescribe |¥
and to the general reservation of fis and wildlife:

SECTION 14. Free access to the navigable or
ublic waters of the State, as defined by thé legisla-
ure, shall not be denied any citizen of the Uited
States or re3|dent of the %tate exc ept that the
legislature may % general law regulate ang limit

I[s)lé(égsaccess for other beneficial usés or public pur-

SECTION 15, No exclusive right or special privi-

ege of fisher Iy shall be created or authorized in the
na ural waters of the State, This section does not
restrict the power of the State to limit entry into
any fishery Tor purposes of resource conservation
to prevent economic distress among fishermen and
those dependent upon them for a livelihood and to
Pnr Htote the efficient development of aquaculture

gThe amendment to this_section was ap F ve( )6the voters
of he_state August 22. 1972 and became’ effective October 14,
1972. This amendment added tho second sentence.)

SECTION 16. No Person shall be mvoluntaan/
divested of hi ds righl to the use of waters, hi
mterests in lands, of improvements affecting elther
except for a superlor beneficial use of 0p |8
Burg se and th fep only with just compensation an
eration of law

SECTION 17. Laws and regulations I%;overnln
the Ufe or dlsposal of natyral résources s g
equal %/to all persons similarly situate W|t r er-
ence B the subject matter and purpose to be
served by the lawor regulation.

SECTION 1?( Proceedln in emipent domain
may be undertaken for nvaewaysofnecessn to
permlt essential access tor extraction or utilization



838.05.077 Public Lands 838.05.082

Sec. 38.05.077. Classification and disposal of remote parcels.
[Repealed, § 7ch 103 SLA 1983. For current law see AS 38.09.]

Sec. 38.05.078. Purchase ofland in a remote parcel. [Repealed, § 7
ch 103 SLA 1983. For current law see AS 38.09.]

Sec. 38.05.079. Remote cabin permit, (az After September 1,
1980, the commissioner may issue a permit for the use of remote state
land in a municipality for a'cabin site ifthe land was classified for that
Furpose under former AS 38.05.047(@2(5)(8%. After September 1,1981
he commissioner may issue a permit for the use of remote state land
outside a municipality for a cabin site if the land is classified for that
purpose under the procedures required by AS 38.05.300 and 38.05.945.

_(b) The fee for a remote cal'in permit is $100 a year. The commis-
sioner shall establish regulat;jns which specify the application proce-
dures_ for and the terms and Conditions of a remote cabin permit. A
permit must be for a term of not less than 25 years, and may be
assigned by the original permittee during the term of the permif.

gc? A remote cabin permit may be terminated by the commissioner
before the expiration ofthe term ofthe permitifa permittee fails to use
the land under permit in the manner required by the terms of the
permit. After termination of a remote cabin permit, |mi)rovements or
personal property on the land subject to the germlt shall be managed
In the same maniner as required by AS 38.05.090.

d) If land subgect to a remote cabin permit is offered for sale or
long-term lease, the commissioner shall first offer to sell or lease the
land to the permittee or the asa%ns ofthe permittee. The land shall be
si(g)Ing 1;or|ts air market value. (8 32 ch 85 SLA 1979; am § 93 ch 6 SLA

Effect of amendments. — The 1984 internal reference changes throughout
amendment made a Beries of technical and  subsection (a).

Sec. 38.05.080. Rejection of bids. Before the director signs the
lease, the commissioner may reject all bids for leases when the best
interest of the state justifies thii. action. §§ 2art V ch 169 SLA 1959;
am § 10 ch 61 SLA1960; am § 3 ch 74 SLA 1961)

NOTES TO DECISIONS

(%uoted in Alyeska Ski CO[F. V.
Holdsworth, Sup. Ct. Op. No. 406 (File No.
620), 426 P.2d 1006 (1967).

Sec. 38.05.082. Leases for shore fisheries development, (a) The

director, with the approval of the commissioner, may lease tidé and
submerged land for fisheries development. Fisheries development
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includes the utilization of shore gill nets or set nets for the taking of
fish. Every lease issued under this section shall reserve to the public
a right-of-way for access to navigable waters and other tide and
submerﬂed land. _ _ o

b) The director may classify land as subject to leases for fisheries
development, and publicly invite applications for lease of the selected
ureas. Each application shall be accompanied by an affidavit to the
effect that the apﬁl_lcant presentlﬁl intends to personally utilize the
leased area for fishing purposes the following season. If'two or more
applications are received for the same shore area, the director shall
award the lease to the most qualified applicant. In determining the
qualifications of applicants, the director shall consider the length of
time_during which the applicant has been engaged in set netting, the
Proxmlty of the past fishing sites of the applicant to the land to be
eased, the present ability ofthe applicant to utilize the location to its
maximum potential, and other factors relevant to the equitable
assignment of the disputed area. If the director cannot determine a
Breterence between conflicting applicants for the same lease site onthe

asis of qualifications, the director shall select between the applicants
by lot. An aggrieved applicant may appeal to the commissioner within
five days for a review of the director’s determination. _

(€) A lease for set net fishing may be issued for any period not
exgeedln_?_ 10years. Ifthe commissionér determines that the land is not
being utilized for the purpose for which the lease is issued, the lei se
may e declared void. The director shall establish a reasonable rental
forthe lease, equal to the administrative costs involved in processing
the leasehold applications.

() _Subleasing and renewals of leases are governed by AS 38.05.095
and 38.05.102. _ _

(€) The lease of submerged land conveys no interest in the water
above the land or in the fish in the water. (§ 2ch 93 SLA 1963;am § 99
ch 6 SLA 1984)

Effect of amendments, — The 1984  unconstitutional under § 15, art. VIII, of
amendment changed the internal refer-  the state constitution. 1983 Op. Att'y Gen.
ence in subsection (d). - No.03. o

Opinions of attorney general. — This  This section can be amended to limit the
section, which authorizes shore fishery issuance of state tidelands leases for
leases, does not create an exclusive right of ~ fisheries development to residents of
fishery and  therefore is ~ not Alaska. 1983 Op. Atty Gen. No. 03.

Sec. 38.05.085. Term of lease, &a) The lease shall provide that

(1) for the initial 25-year period of the lease, the lessee shall pay the
state a fixed pase annual rent to be agreed upon by the partiés in
compliance with the provisions of this chapter;

(2) the fixed base annual rent to be paid bY the lessee shall be
readjusted when the initial 25-3/ear period of the Tease has expired and,
thereafter, every 10 years; an
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POUCHY STAK CAPIIOI
JUNIAU. AIASKA 9981 |
90/ -165 3B00

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 2, 1989
SUBJECT: Liens for Utility Services
(Work Order No. 16-0949)
TO: Senator Al Adams
FROM: Tamara Brandt Cook
Director NP

Division of Legal Services

You have asked whether a municipality has the power to iIm—
pose a lien on real property to secure payment for utility
services provided by a utility owned by the municipality., A
municipality probably does have that power under 1its general
authority to exercise by ordinance any power not prohibited
by law. (See AS 29.35.200 - 29.35.220) However, 1t does
not have specific authority to establish liens for these
purposes as is granted under AS 29.45.300 for property tax—
es, AS 29.45.650(e) for sales and use taxes, and AS 29.46.-
080(c) for special assessments.

The enclosed draft would provide specific authority for a
municipality to provide for liens for these utility services
by ordinance. In addition, the enforcement provision now in
place for foreclosure of property tax liens is made applica—
ble to utility liens under this draft.

TBC:gc:kb
WKG7/083

Enclosure



MAR 22 '89 13:18 NOMVE JNT. UTILITY (90?7) 443-3028

NOME JOINT UTILITY SYSTEM

Box 70

Nome ,Alaska 99762
(907) 443-8288
Telefax (807) 443-3028

March 25, 1959

Senator Al Adams

Alaska State Legislature
Juneau, Alaska

FAX A65-3700

Dear Senator Adams:

Please find attached a copy of Nome Joint Utility Systen
Resolution 59-09, A Resolution Supporting Senate Bill No. 207,
"An Act Relating to Liens on Real Property to Secure Payment for
Services Provided by a Utility Owned by a Municipality.”

Resolution 59-09 was passed by the Nome Joint Utility Board =\
March 21, 1989, to establish a record of the Board®"s support
Senate Bill No. 507.

Thank you for your time.

Sincerely,

Joe Murphy, General Manager
NOME JOINT UTILITY SYSTEM

IM/mt



NOME JOINT UTILITY SYSTEM

RESOLUTION 89-09

A RESOLUTION SUPPORTING SENATE BILL NO. 507,
AN ACT RELATING TO LIENS ON REAL PROPERTY TO SECURE PAYMENT
FOR SERVICES PROVIDED BY A UTILITY OWNED BY A MUNICIPALITY

WHEREAS, there i1s a Senate Bill No, 507 in the Legislature of the
State of Alaska Sixteenth Legislature - First Session, and

WHEREAS,  this Bill 1is "An Act relating to liens of real property to
secure payment for services provided by a utility owned by a

municipality.”, and

WHEREAS, the Nome Joint Utility Board would like to go on record as
being 1in support of this Bill,

NOwW THEREFORE BE IT RESOLVED that the Nome Joint Utility Board,
sitting in Regular Session on March 2.1, 1959, supports Senate Bill No.
207, An Act Relating to Liens on Real Property to Secure Payment for
Services Provided by a Utility Owned by a Municipality.

SIGNED THIS 21 DAY OF M & RLtL 1989 AT NOME, ALASKA.

/ i*

Stan Sobocienski, Chairman
NOME JOINT UTILITY BOARD

Loyl 1

Gar-y Eufeher, Secretary
NOME 1.QINT UTILITY SYSTEM



Olfiia of tha City Clark
832-5441
locorporoled Novambar 17, 19

City of Nenana
State Of Alaska

February 14, 1989

Senator John B. Caghill
Alaska State Legislature
Pouch V [MS 3100)
Juneau, AK 99811

Bear Senator Caghill, - “h L-hiu
n V-* v - b5« n %

The City has Introduced ‘'ari ordinance vvhich creates a lien
against real pror~.rty if the charges for water and sewer
services pravideu to the property are not paid.

- A
The State 'supreme court has never decided whether a home
rule municipality, such as Nenana, has the authority to create
liens without statutory authority. There is no provision in
Alaska law which specifically prohibits Nenana from creating
these liens, and under the state constitution a home rule
municipality can do anything which is not prohibited by law.

The legislature could easily resolve the question as to the
City’s authority by simply making a small change in Title 29 -
specifically 29.35.070. To this end | would suggest the
following addition to Section 29.35.070. Public Utilities:
ladditions underlined, deletions bracketed]

Sec. 29.35.070. Public Utilities. (a) The assembly
acting for the area outside all cities in the
borough and the council ccting for the area in a
city may regulate, fix, establish, and change the
rates and charges imposed for a utility senl/ice
provided to the municipality or its inhabitants by a
utility that is not subject to regulation under
42.05 unless that utility is exempted from
regulation under AS 42.05.711[a) or (dlI - )k).

)b] A municipality may provide for a
reasonable deposit for meters and service to be
given if interest is paid on the deposit.

(c) Unless the utility Is owned by the
municipality, all rates, charges, and regulations
established under this section shall be established \



Senator John

B. Coghill, 2/1UJ89, Page 2

by ordinance and shall be reasonable and permit a
fair return on invested capital.

Id] A municipality may provide for the

creation, recording, notice, and foreclosure of a

lien on

real property to secure the payment of

charges for water, sewer, electric, and other
utilities provided to the property uy the
municipality, and the interest, penalties, and
administration costs in the event of delinquency.

When

recorded the utility lien has priority over all

other liens except /7/ liens for property taxes and

special

assessments; [21 liens that were

perfected before the recording of the utility lien
for cmounts actually advanced before the recording
of the utility lien; /731 mechanic's and
materialman's liens for which claims of lien under
AS 34-35.070 or notices of right of lien under AS
34.35.060 have been recorded before the recording
of the utility lien; and /4/ sales and use tax liens
created under 4S5 29.45.650 (el.

[[d]J [e] This section applies to home rule

and general law municipalities.

Subsection

[d] which is added above is copied verbatim from

the language enacted by the legislature last session to
establish the priority of liens for delinquent sales and use
taxes. The statute which was copied is AS 29.45.650/e/.

Please call

should you have any questions, but basically all we

are trying to do here is make everyone responsible for their

own bills.

There are always some utility customers who don’t

feel obligated to pay, and this effort would help in collecting
past due accounts.

Sincerely,

Steve Baiabridge
City Administrator

cc Representative Richard Shultz



829.35.070 Municipal Government 829.35.210

Chapter 35. Municipal Powers and Duties.

Article

1 Genernl Powers  29.35.070)

3. Additional Powers ﬁ$ 29.35.210)

8. Hazardous Chemicals, Materials, and Wastes (88 29.35.500, 29.35.520, 29.35.530,
29.35.560, 29.35.590)

Article 1. General Powers.

Section
70. Public utilities

Sec. 29.35.070. Public utilities, ga) The assembly acting lor the
area outside all cities in the borough and the council acting for the
area in a city may regulate, fix, establish, and change the rates and
charges imposed for a utility service provided to the municipality or
its inhabitants by a utility that is not subjfect to regulation under AS
42.05 unless that utility is exempted from regulation under AS
42.05.711(3a) or (o) — (k). . _

() A municipality may provide for a reasonable deposit for meters
and ‘service to be given’if interest is paid on the deposit.

(©) Unless the utility is owned by the municipality, all rates,
charges, and regulations established under this section shall be estab-
lished by ordinance and shall be reasonable and permit a fair return
on invested capital. o
() This section applies to home -ule and general law municipali-
ties. (8 10 ch 74 SLA 1985)

Editor’s notes. — This section is set
out to correct an error in enactment.

Article 3. Additional Powers.

Section
210. Second class borough powers

Sec. 29.35.210. Second class borough powers, (a) A second
class horough may by ordinance exercise the following powers on a
nonareawide basis: _

1) provide transportation systems:

2) regulate the offering for sale, exposure for sale, sale, use, or
explosion of fireworks; _ _

3) license, impound, and dispose of animals; _

y 4 plrowde garbage, solid waste, and septic waste collection and

1Sposal; . . .

5?3 growde air pollution control in accordance with AS 46.03.140 —
46.03.230;

(6) provide water polluiion control;

103






S I M J S W STEVE COWPER, GOVERNOR

DEPARTMENT OE COMMERCE & P.O. BOXD

JUNEAU, ALASKA 99811-0800
ECONOMIC DEVELOPMENT PHONE: (907) 465-2500

OFFICE OF THE COMMISSIONER

March 5, 1990

RECEIVED

) MAR 5 1990
Honorable Jan Faiks
Alaska State Senate JAN FAIKS
P.0. Box V SENATE OFFICE

Juneau, AK 99811
Dear Senator Faiks:

SB 212, relating to insurer solvency, passed out of the Senate Labor
and Commerce Committee on February 28 and is now in the Senate Judi—
ciary Committee.

As you were present during Labor and Commerce Committee hearings on the
bill, I am sure you realize that this piece of legislation is very
important to the department in carrying out its responsibility of pro—
tecting the consumer from the insolvency or impairment of an insurer.
Recent events in this state and others convince me all the more of the
critical need for this legislation.

In addition, the statutes in the Alaska Insurance Code which provide
basic public protection mechanisms were adopted in 1966 and are largely
unchanged since that time. These statutes need to be updated, upgraded
and clarified.

I would like to request that you schedule SB 21? for a hearing in the
Senate Judiciary Committee as soon as possible. Please feel free to

contact me or my staff if you have any questions or desire additional
information on the bill.

Sincerely,
S t W
Larry Merculieff
Commissioner
LM/LW/bktl319c
030590a

cc: David J. Walsh, Director
Division of Insurance



CSSB 212

Section 14 of CSSB 212 should be replaced with a new Section 14

to read:

* Sec. 14. AS 21.09.080(a) 1is repealed and reenacted to

read:
(@ In order for a domestic insurer to renew and con—

tinue the iInsurer"s certificate of authority after June 30, 1991
the iInsurer must possess at least the basic capital, basic
guarantee surplus, and additional maintained surplus required
under AS 21.09.070(a), or the additional maintained surplus and
that amount of basic capital or basic surplus, the sum of which
equals the insurer®s annual net earned premium. In no event,
however, shall the capital and surplus for an insurer be less
than was required when that insurer was first granted its cer—

tificate of authority.



CSSB 212 (L&C)
AN ACT RELATING TO INSURANCE

Sectional Analysis by the
Department of Commerce and Economic Development,
Division of Insurance

OVERVIEW

The_business of insurance is a dynamic, constantly changing business. The
business of insurance is Interstate commerce, however, unlike other forms of
interstate commerce, it is requlated by the individual states. The most
important concern of the individual States is that the consumer, both
individual and business, be protected from an insolvency or impairment of an
insurer.  The concern with solvency is critical because insurance is an
mtan?lble product. It is concerned with whether the insurance company will
be able to meet its obligations.

The statutes in the Alaska Insurance Code that Prowde this public protection
mechanism were adopted in 1966 and are basically unchangeq since that time.
Events have occurred in this state and others which highlight the need to
update, to upgrade and to clarify those laws. SB 212 is inténded to accomplish
that aim. e proposed changes have been substantially developed and
adopted by the National Association of Insurance Commissioners.

In the Governor's transmittal letter for SB 212, six main points were listed.
These were:

1. The minimum amount of capital and surplus required of an insurer
wishing to do business has been increased. Capital and surplus provide
the minimum amount of capitalization required to be an insurance
company. This appears in several places throughout the bill and applies to
admitted as well as non-admitted insurers. Minimum capital and surplus
?rowd_es a tangible minimum floor on which_to base solvency. When that
loor is too low, it is considerably more difficult to detect problems in
time to avoid loss to the public.

2. Reserving and reinsurance manipulations are a serious concern. The
proposed changes strengthen our ability to determine whether adequate
reinsurance or some other financial arrangement exists.

3. The_ investment chapter has been modernized to assure that the insurer's
capital Is not placed in weak of fraudulent investments.

4. Reporting requirements are strengthened. Quarterly reports and
electronic media reporting is enabled. The examination expense recovery
provisions have been clarified, which will make it possible to examine
more companies and more often.

2126190



5. Some insurers and licensee have used civil lawsuits as a means to deter
insurance regulators from carrying out their duties. The bill extends
|mtthn!tydf(%_r civil liability to division of insurance personnel for carrying
out their duties.

6. During a recent insurer insolvency, Alaska's _deIi_nquenci/ proceeding
statutés proved inadequate. This has been remedied in 'SB 212.

SB 212 is very lengthy and in some areas it is complex. It is very important
that our regulatory mechanism be kept as up to date as possible. SB 212 does

that.

DIRECTOR OF INSURANCE. (Sections 1-7)

These sections . pertain primarily to the director's ability to examine insurers
and surplus lines brokers, The director may contract with independent
examiners and may order the insurer or surplus lines broker to make direct
P_ayment_ to the coOntract examiner for the cost of examination. Formerly
icensed insurers and surplus lines brokers may also be examined.

Participation is allowed by Alaska examiners in NAIC association examination
of insurers that conduct_the business of insurance in Alaska and other states.
Civil immunity is provided to division personnel, agents of the division
requlators of ather states, and NAIC staff'in re?ard to the publication of and
documentation of reports and in the exchange of regulatory information.

Section 1. AS 21.06.120fa). Examination of Insurers
Page 1 lines 12-22.

This section clarifies the director's ability to examine formerly licensed
insurers and surplus lines brokers. Insurance contracts issued” while the
P_erson was licensed many times continue to be in force after the person's
icense has terminated.

Section 2. AS 21.06.120. Examination of Insurers
Page 1. lines 23-29.

These new subsections specifically allow the division to participate along with
Insurance regulators from other states in the examination of an insurer located
outside of Alaska. The director is also permitted to utilize contract examiners,
Both of these functions have been assumed to exist under current statute but
the clarification will avoid conflict with a differing opinion.

2126190



Section 3. AS 21.06,140(h), Conduct of Examination
Page 2. lines 1-9.

This section clarifies the director's .ability to reguire that photocopies of
documents requested during an examination be produced.

Section 4. AS 21,06.150(e). Examination Reports
Page 2. lines 10-16.

Changes in this section are primarily editorial in nature and provide that the
director ma)(_wn_hhold from public inSpection any materials gathered as part of
an examination if necessary for the protection of any person from unwarranted
injury or ifit is in the public's best interest.

Section 5. AS 21.06.160. Examination Expense
Page 2. line 17 to page 3 line 19.

Changes in this section make it clear that insurers are required to bear all
costs “of examinations and that the director can order an insurer to pay a
contract examiner directly for its examination charges.

Section 6. AS 21.06.165. Immupnity for Director and Others
Page 3. line 20 to page 4. line' 2,

This is a new subsection that provides _civil immunity_for all division staff and
insurance regulators in other states in regards to”information and reports
which are shared, However, immunity is not provided if there is reckless

willful, or intentional misconduct. is new section follows a National
Association of Insurance Commissioners Model Immunity Act.

Section 7. AS 21.06.250. Fees and Licenses
Page 4. lines 3-12.

This change is editorial in nature, . It is intended to avoid conflict with AS
.21.06.160 " which has been modified in Section 5.

AUTHORIZATION OF INSURERS. (Sections 8-19)

The format for insurer's financial statements is established to conform with
the format adopted by the National Association of Insurance Commissioners
(NAIC). The director may require that an insurer, in addition to the required
annual financial reporting, file quarterly financial statements.

-3-
2126190



Foreign and alien admitted insurers are required to maintain the same
finanCial requirements (capital and surplus) as Alaska domestic insurers.
Minimum financial requirements (capital and ‘surplus) for Alaska incorp orated
insurers are established if they wish to assume reinsurance ($10,000,000 at
12/31/90, $15,000,000 at 12/31/91, and $20,000,000 at ,12/31/92_%.
Domestic property or casualty insurers are prohibited from issuing life
insurance or annuity contracts.

Section 8. AS 21.09.020(3). Exception. Certificate of Authority Requirement
Page 4. lines 13-28.

sélcginge s editorial in nature. It is to provide the correct cross reference.

Thi
AS

Section 9. AS 21.09.060. Combinations of Insuring Power in One Insurer
Page 4. line 29 to page 5. line 14.

A life and annuity insurer is barred from transacting a property or casualty
business. The changes in this section clarify the reverse situation, that a
roperty or casualty insurer is precluded from transacting life insurance or
rom Issuing annuities.

Section 10. AS 21.09.070(a). Capital Funds Required of Foreign Insurers and

New Domestic _Insurers _
Page 5. line 15 to page 7. line 5.

The amendments to this section are intended to provide for more strquent
financial criteria for an insurer to become and remain licensed. The
additional surplus required to be maintained when first licensed is required to
be maintained beyond initial licensure. Under existing law, the additional
surplus could be siphoned off the day after the original certificate of_authorl(tjy
was issued. The minimum amounts of capital and surplus have been increased.

Section 11._AS 21.09.070(b).
Page 7. lines 6-16.

This section allows the director to issue an order foIIowmg a hearing,
requiring an insurer to maintain funds required in AS 21.09.070(a) (see
Section "10). Failure. to maintain the ordered funds would be grounds for
suspension or revocation of the certificate of authority.

2126190



Section 12,_AS 21,09,070 (cl,
Page 7. lines 17-21.

The repeal and reenactment of this section requires foreign or alien admitted
insurers to_maintain the currently required capital and surplus amaunts.
Under existing law, a foreign or alién admitted insurer need only maintain the
amount required when first licensed even if that insurer was first licensed 25
years ago when the amounts required were substantially lower. Alaska
domestic insurers have been required to meet the higher standards as
adopted over the years. So, in effect, this amendment provides for equitable
treatment both domestic and foreign or alien insurers.

Section 13. AS 21.09.070(f =
Page 6. line 22 to page 7. line, 4,

This is a new section that establishes that a domestic insurer must possess
Boll_cyholder surplus in adequate amounts in order to assume reinsurance.
olicyholder surglus required 1s $10,000,000 at 12/31/90, $15,000,000 at
12/31/91 and $20,000,000 at 12/31/92. This requirement does not apply to
mtracqmpany_?oolm_g arrangements between affiliated insurers. A stronger
financial’ position is required for a domestic insurer to get into the
reinsurance business.

Section 14. AS 21.09.080 fa).
Page 8 lines 5-9.

The repeal and reenactment of this section requires domestic insurers to
maintain the currently required capital and surplus amounts.

Section 15. AS 21.09.110(3). Application for Certificate of Authority
Page 7. lines 10-15.

This section is amended to include the re(iuirement that quarterly financial
statements as required by the director be attested to by at least two officers of
éhe jn_?urer or certified by the regulatory official of the insurer's state of
omicile.

Section 16. AS 21.09.140(a). Mandatory Revocation. Suspension of Certificate
Page 8. lines 16-25.

Amendment to this section is necessary due to the change in AS 21.09.070(c)
(see Section 12) requirin forelgn insurers to maintain the current levels of
policyholder surplus. Iso, the more correct terms of "|m{ga!red" and
'insolvent" have been substituted for "deficiency of assets". This section

5-

2126/90



?enerally pertains to mandatory revocation or suspension of an insurer's
Icense.

Section 17. AS 21.09.200(a). Annual Statement
Page 8. line.26 to page 9. line 13,

This section pertains to the format of the annual financial statement required
by each licensed insurer. Amendment to this section provides for the
adoption of the National Association of Insurance Commissioners (NAIC)
format, which has been utilized historically. This promotes consistency in
financial reporting in all states, Additionally,. this section has been amended
to allow the diréctor to require that the financial statement be filed via
electronic media (e.g. on computer disc).

Section 18. AS 21.09.200(f)
Page 9. lines 14-22.

This section requires all domestic insurers to also file their annual financial
statements vrfth the NAIC and to p%y the appropriate fee to the NAIC. The
purpose of this Is that the NAIC has developed a data base for all insurers and
provides analytical services to the various states. (Each state is linked b
computer to the NAIC data base.) Eventually, it is expected that only one filin
of the financial statement via electronic media will be filed with"the NAIC.
This would eliminate the need of a "hard copy" annual financial statement
being filed in each state in which an insurer is licensed. This will be an
expense savings. Aso, it will provide for a more timely analysis of each
financial statement.

Section 19. AS 21.09.205. Quarterly Statement
Page 9. line 23. to page 10. ling 3.

This new section allows the director to require that quarterly financial
statements be filed with the division. A means is_provided for more closely
monitoring the financial well being of an insurer. Quarterly statements, when
required, are due to be filed within 60 days after the end of a calendar quarter
and a penalty of $100 per day for late filing is imposed.

KINDS OF INSURANCE, LIMITS OF RISK, AND REINSURANCE.
(Sections 20-21)

In order to_limit risk to meet v/ith statutory requirements and sound business
%ractlces, insurers transfer risk to other insurers via reinsurance contracts.
hese sections provide the guidelines and parameters for an Alaska domestic
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Insurer reinsuring its insurance contracts with reinsurers. Credit (reduced
liabilities) is allowed in the financial statement for reinsurance ceded if done
in accordance with the guidelines. The term "reinsurance" is defined.

Section 20. AS 21.12.020. Reinsurance Credit Allowed a Domestic Ceding

Insurer

Page.l.0"line_4J;Q. page,15, line.J4,

In order to help protect their financial mtegbr_lty and to meet the requirements
that no more risk_be retained in any one subject than 10% of its policyholders
surplus, most_insurers, reinsure_ the .insurance contracts they have
underwritten. By appropriately passing this risk to a reinsurer, an Insurer is
allowed to reduce the liabilities for claim payments it_is required to exhibit in
its financial statement by an amount commensurate with the risk reinsured.

If a reinsurer becomes insolvent, all of the risk previously transferred, falls
back to the insurer. For that reason, it is important that Standards exist for
reinsurers that domestic insurers may transfer risk to and receive credit for
the risk transferred in the form of reduced claim liabilities. The repeal and
reenactment of this section provides the criteria for the reinsurers that
domestic insurers may use and receive credit for in their financial statements.

Generally _%redit is allowed for reinsurance ceded by a domestic insurer to a
reinsurer if;

1. the reinsurer is licensed in this state as in insurer:
2. the reinsurer is an accredited reinsurer in the state;

3. the reinsurer is domiciled in a state that employs standards for
reinsurance substantially the same as Alaska and subnvits to examination
by the division;

4. the reinsurer is an alien reinsurer that trustees specified amounts, of
funds in the United States and the trustees provide an annual accounting
of the funds trusteed, and provides certification of its solvency by a
independent auditor and the domestic regulator; or

5. the reinsurer does not meet any of the criteria in 1 through 4. above,
then credit is allowed only if funds are trusteed in a ‘form (cash,
approved securities, or acceptable letters of credit) and for amounts
corresponding to only the amount of funds trusteed.

This section also maintains the existing laws requirement that no credit for
reinsurance is allowed if the reinsurance contract does not contain the classic
"insolvency provision". The "insolvency provision' essentially provides that
reinsurance will continue to be paid if due even if the ceding insurer were to
become Insolvent.
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The director is also given the discretionary authority to require an insurer to
Prowdet_mformatlon in regards to any material change in its reinsurance
ransactions.

Section 21. AS 21.12.120. Reinsurance Defined
Page 15. Hues 15-19.

The term "reinsurance” is defined in this new section. This term was not
Prevmusly defined_ in Title 21. The definition is intended to convey that a
ransfer of risk directly flowing. from the underlying insurance contract is
required to meet with ~Js definition. It is_necessary to define this term as
other contractual _arran%ements between insurers have been reported as
reinsurance_when in fact the transactions are other financial arrangements
having nothing to do with the transfer of the risk_of the underlying insurance
contract. Many such arrangements have been utilized due to recént changes
in the federal income tax schema for insurers.

ASSETS AND LIABILITIES. (Sections 22-27)

These sections pertain to the basics in determining an insurer's solvency. It
includes amended rules for determining which assets may be included and
those which are specifical-y excluded in determl_nm_?_ the “asset base for an
insurer, Requirements for the establishment of liabilities for the contractual
obligations of an insurer are included. . A material _ch_an?e requiring title
insurers to establish an unearned premium reserve is included. Also, the
director may require a surety insurer to establish a special reserve for bail
gotnds or other single premium bonds that do not have a definite Lration
ate.

Section 22. AS 21.18.010. Allowable Assets
Page 15. line 20 to page 21. line 27.

This section has a number of g[ene_ral changes_ in defining, the types of assets
allowed in the determination of the insurer's ability to payits liabilities.

Paragraph f(13 Is essentially the same as the existing Paragraph (1). The
allowance of deposits in solvent savings and loan associations has been added .
This adds alternative financial insfitutions to those already listed in the
current law, such as banks and trust companies.

Paragraphs (2)(A)-(C) remain the same as the current law.

Paragraph (fZ)_(D) essentially the same as the existing Faragraph (2)(D). The
allowance of ‘interest due or accrued on deposits in Solvent savings and loan
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a(sj%o%iations to complete its inclusion as an allowed depository above has been
added .

Paragraph (2)1E) further defines allowable interest due or accryed as that
earnéd on real estate mortﬂage loans which are allowed in the investments
section of this title. Also changed is the exceﬁtlon that, when the interest or
any taxes are overdue more than three months, none of the interest due or
acCrued may be allowed on that loan. This changes the exception in the
current law”from interest overdue 18 months to ifterest overdue for three
months and includes the exception when taxes are overdue for three months.
These modifications ensure that interest on_only mortgages acceptable per
this chapter are allowed and the exception eliminates those interest amounts
not yet paid that may not be forthcoming.

Para?raph_(Z)(F) has been chancl;ed. It adds the requirement that, when
collateral is acCepted to ?uaran ee the payment of rent more than three
months overdue, the collateral must have a current market value that is at
least 75% of the amount of total rent due. With this addition, when the
current market value is less than 75% of the total rent due, the due and
accrued rent cannot be allowed as an asset. This applies only when rent is
more than three months overdue. All other due and accrued rent less than
three rpi)nths overdue is allowed as an asset without collateral as defined in
current law.

Paragraph (2)(G) remains the same as the current law.
Paragraph (3) remains the same as the current law.

Paragraph (4) has been added to allow as an asset bills receivable for
premiums and installment premiums for other than life insurance. policies
when the total of the receivable is not more than the unearned premium held
for the policy and only when the payments are current.

This allows the insurance company to record premium receivable only when
past payments have been made thereby showing a_good chance that future
ayment will be received, The receivable is limited in that it cannot be more
than the unearned premium held on the individual policy which ensures this
IS and ongoing policy that has some premium in reserve for future policy
periods.

Old Paragraph (4) has been renumbered (5) and remains the same as the
current law..

Old Paragraph (5)_has been renumbered (6) and reformatted to add
Subparagraph (A). "To Sub _ara?raph (A) has been added two subparagraph.
These are regarding exemption from the” limitation of allowing as_assets only
three months of premium in course of collection (less commissions) per

policy.
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Paragraph (6)(B) exempts reinsurance premiums from reinsurers authorized
to do"business in this state from this three-month limitation.

Paragraph (6)(C) allows as an asset more than three months, of reinsurance
premiums receivable from reinsurers when a corresponding liability is
recorded by the reinsurance company but not when the amount due more
than 90 days Is more than 10% of the total assets reported In the last financial
statement Tiled with the director. This helps to ensure the receivables are
recognized by the reinsurer and the reinsurer-has the ability to pay.

Paragraph (7) deals with premiums. receivable less commissions payable from
a person controlled by or controlllng{ the insurer. This control is through
ownership or by contract and when the P_erson owes more than 50% of the

insurer's premium in course of collection as reported in the financial
statement.

In (7)(A), the premiums collected by the controlled or controlling person
must'be held in a trust account at a hank approved by the division. These
funds must be k@lpt separate from all other funds and paid only to the insurer
or the insured, The investment income from the account can be allocated as
the parties wish. All premiums collected by the controlled or controlling
person must be deposited in the trust account within 5 working days. This
ensures the receipt of premiums receivable by the insurer and reinforces the
person's fiduciary responsibilities.

In (7)(B), .the controlled or controlling person must provide a clean,
unexpired irrevocable and unconditignal Ietter of credit payable to the insurer
for a_term of at least one year which meets or exceeds the amount of the
premiums payable to the inSurer at any time. The letter of credit must have
an automatic extension for one year unless the insurer has received 30 daxs
PFIOI‘ to expiration written notice that the letter will not be renewed. The
etter_of credit must be issued by a Federal Reserve Bank and satisfactory to
the division. This subsection is meant to ensure that premiums collected b}/ a
person controlled by or controlling an insurer will be available and paid to the
Insurer when due and, therefore, Can be reported as an asset.

In (7)(C), the controlled or controlling person must provide a financial
guaranty bond payable to the insurer for a term of at least one year which
meets or exceeds the amount of the premiums payable to the insurer at any
time. The guarantee bond must be of a continuous term and cancelable only
when the insurer receives a 30 day written notice of termination with the
bond continuing to cover any acts committed prior to the termination. The
financial guaranty bond must be issued bY an_insurer authorized to transact
business Tn Alaska, who is not related to the insurer or the purchaser of the
bond and be satisfactory to the division. This subsection is meant to ensure
that premiums collected by a ?erson controlled by or controllln? an insurer
will be available and paid” to the insurer when due and, therefore, can be
reported as an asset.
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