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residents of a community without police or parole officers, 

they may have had a much greater need for warnings than 

would a resident of a city with better access to traditional 

mechanisms of social control.

The California Supreme Court set forth its reasons 

for refusing to impose a duty to warn where a specific v i c­

tim was not identifiable in Thompson v. County of A l a m e d a , 

614 P . 2d 728 (Cal. 1980). The state argues that the c i r c u m­

stances of this case are substantially similar to those at 

issue in T h o m p s o n , and urges us to find guidance in that 

case. In T h o m p s o n , the court held that the authorities 

responsible for releasing a juvenile offender who had 

threatened to murder an unidentified child in his mother's 

neighborhood had no duty to warn the parents of neighborhood 

children. It based its holding in part on a belief that 

requiring warnings in that case would be "unwieldy and of 

l.ittle practical value," producing "a cacaphony of warnings 

that by reason of their sheer volume would add little to the 

effective protection of the public." Id. at 735. The court 

added that "the generalized warnings sought to be required 

here would do little to increase the precautions of any 

particular members of the public who may already have become 

conditioned to locking their doors, avoiding dark and d e­

serted streets, instructing their children to bewaie of 

strangers and taking other precautions." Id. at 736.
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In contrast to the circumstances at work in Tho m p­

s o n , warnings in this case would not necessarily have been 

either unwieldy or ineffectual. The difficulties inherent 

in deciding w h i c h  of the residents of a densely populated 

urban area to warn, and the dangers of a "cacaphony of w a r n­

ings" disappear when the community at issue has 68 resi­

dents. It is not unreasonable to imagine that the residents 

of a small, isolated community have not become conditioned 

to protecting themselves from random violence, and that they 

might be much more profoundly affected by warnings. M o r e­

over, the possibility of issuing discrete warnings to p e r­

sons in a position to use them effectively is much more 

realistic in a village like Point Lay than in a relatively 

anonymous urban neighborhood. Under these circumstances, we 

cannot conclude that, as a matter of law, a requirement of 

warnings would be unduly burdensome, futile, or c o u nterpro­

ductive.

Other factors present here, and absent in Th o m p­

s o n , militate against precluding a finding that the state, 

had it exercised due care, would have warned Nukapigak's 

foreseeable victims. W h e n  the state releases a potentially 

dangerous parolee into an isolated community without either 

police or parole officers, it may reasonably be expected to 

take some action to protect the residents. The state 

contends that, because of budgetary constraints, this
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protective action cannot include the assignment of a parole

officer to the community or the requirement that an officer

visit the parolee there periodically. We are unwilling to

hold that, under these circumstances, the state's duty of

care could not require it to inform the residents of the

conditions of a releasee's parole and of any information

16
which leads it to believe he or she might be dangerous.

Although the C a l ifornia court refused to impose a 

duty to warn under the facts of T h o m p s o n , it did note that 

"[i]n those instances in which the released offender poses a 

predictable threat of harm to a named or readily i d e ntifi­

able victim or group of victims who can be effectively 

warned of the danger, a releasing agent may well be liable 

for failure to warn such person." T h o m p s o n , 614 P . 2d at 738 

(emphasis a d d e d ) . We conclude that the residents of a small 

remote village may constitute a "group of victims" who are

1.... The Chairman of the Parole Board testified to 
the Board's approach when an u n rehabilitated prisoner is 
paroled as a mandatory releasee:

[I]f it's in. a remote situation, we 
throw up our hands, and if its in 
Anchorage, we tell the P.O. tha.t we want 
him to notify the police and everybody 
concerned that this person is out, is on 
mandatory release and that they need to 
do whatever they can do to try to make 
sure that they don't get involved in 
something too serious before we pick 
them back up.
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sufficiently identifiable to justify imposing a duty to 

warn. We therefore hold that, if Neakok can prove that the 

state knew or reasonably should have known that the r e s i­

dents of Point Lay, or Nukapigak's ultimate victims, were 

seriously endangered when Nukapigak was released into Point

Lay, the spate's duty of due care m a y  have included a duty

17
to warn them of the danger.

In conclusion, the state had a legally imposed 

duty to supervise Nukapigak, and a concomitant authority to 

impose conditions on his parole and to reincarcerate him if 

these conditions were not met. It thus exercised substan­

tial control over him. We hold that, in exercising this 

control, the state was obligated to use reasonable care to 

prevent Nukapigak from causing foreseeable injury to other 

people. Whether the state breached its duty of care by 

failing to supervise Nukaoigak more closely, to impose spe­

cial conditions of parole, to w a r n  the residents of Point 

Lay of his dangerous propensities, or to take other

17. Our holding does not necessarily impose a 
duty to w a r n  on the state. Instead, w e  merely hold that the 
trier of fact is not precluded from finding that the state, 
had it acted reasonably, wo u l d  have issued warnings to the 
victims or to the residents of Point Lay.
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protective measures is a question of fact which a jury must 

d e c i d e .

III. IMMUNITY 

Even if the state owed a duty of due care to 

Nukapigak's foreseeable victims, it cannot be held liable 

for the breach of that duty if it is immune under the "dis­

cretionary function" exception set forth in AS 09.50.250. 

AS 09.50.250 provides in part:

A person or corporation having a con­
tract, quasi-contract, or tort claim 
against the state may bring an action 
against the state in the superior court.
. . . However, no action may be brought 
under this section if the claim

(1) . . . is an action for tort,
and based upon the exercise or p e r f o r­
mance or the failure to exercise or 
perform a discretionary function or duty 
on the part of a state agency or an 
employee of the state, whether or not 
the discretion involved is abused; . . .

The state contends that all of the decisions made in connec­

tion w i t h  Nukapigak's supervision and conditions of parole

18. Neakok's complaint alleges that the state was 
negligent in failing to provide Nukapigak with effective 
treatment for alcoholism and violence while he was in 
prison. Neither party mentions this count in its brief. We 
conclude that the state's treatment of Nukapigak before his 
release is too remote from Neakok's injuries to give rise to 
a duty to Neakok. While the state may well have owed 
N u k apigak a duty to offer rehabilitative programs in prison,

(Footnote Continued)



were discretionary, and that it is therefore immune from any 

l i a b i l i t y . ^

In interpreting AS 09.50.950, we have consistently 

held that "liability is the rule, immunity the exception." 

Johnson v. S t a t e , 636 P . 2d 47, 64 (Alaska 1981); Japan Air 

Lines Co. v. S t a t e , 628 P . 2d 934, 937 (Alaska 1981); Adams 

v. S t a t e , 555 P . 2d 235, 244 (Alaska 1976). We have re c o g­

nized that the purpose of the exception is "to preserve the 

separation of powers inherent to our form of government by 

recognizing that it is the function of the state, and not 

the courts of private citizens, to govern." Japan Air Lines 

C o . , 628 P . 2d at 936. This purpose is served when the p l a n­

ning and policy decisions of other branches of government 

are insulated from liability. S e e , e . g . , Wainscott v. 

State, 642 P. 2d 1355 (Alaska 1982). On the other hand, 

however, "not all decisions or acts of state employees fall

(Footnote Continued)

we are unwilling to hold the state liable to Neakok for its 
failure to rehabilitate Nukapigak.

19. The Parole Board argues that the decisions of 
the Board are policy decisions and m u s t  be immunized. 
Parole Board members, as distinguished from parole officers, 
have frequently been afforded q u asi-judicial immunity from 
liability for their decisions. See Pope v. Chew, 521 F.2d 
400 (4th Cir. 1975) ; Pate v. Alabama Board of Paroles, 409 
F. Supp 478 (M.D. Ala. 1976) . In this case either the
parole officer or prison counselor also could have imposed 
special conditions of parole. In view of our disposition of 
the claim against the Parole Board, we need not address the 
issue of immunity.



within the exception;" rather, immunity attaches "only 

'[w]here there is room for policy judgment and d e c i s i o n . 1" 

Japan Airlines C o . , 628 P . 2d at 936 (emphasis in original), 

quoting Daleh.ite v. United S t a t e s , 346 U.S. 15, 36, 97 L.Ed. 

1427, 1441 (1953) .

In distinguishing between protected and u n p rotect­

ed levels of government decision making, we have followed a 

number of jurisdictions in holding the government liable for 

its "operational" decisions, but not for decisions made at a 

"planning" level. Under this planning-operational test, 

only decisions that rise to the level of basic planning or 

policy formulation will be considered discretionary; d e c i­

sions that implement policy decisions and are ministerial or 

operational in nature will not be immune. Johnson v. S t a t e , 

636 P . 2d at 64; State v. I * A n s o n , 529 P . 2d 188, 193 (Alaska 

1974) .

In adopting the planning-operational test, we 

followed tbs California Supreme Court in rejecting "simple 

semantic inquiry into the meaning of the word 'discretion­

ary,'" since "almost any act, even driving a nail involves 

some 'discretion.'" State v. A b b o t t , 498 P . 2d 712, 720

(Alaska 1972), quoting Johnson v. S t a t e , 447 P . 2d 352 (Cal. 

1968). We concluded that the planning-operational test "has 

the analytic virtue of focusing on the reasons for granting 

immunity to the governmental entity," and is therefore "a
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well-reasoned approach to the problem." State v . A b b o t t , 

498 P . 2d at 721. The test's focus allows it "to give l e g i s­

lative and executive policymakers' sufficient b r e athing space 

in which to p e r form their vital policy mak i n g  ^functions," 

Tarasoff v. Regents of the University of C a l i f o r n i a , 551 

P . 2d 334, 350 (Cal. 1976), while avoiding the immunization 

of every mi n o r  exercise of discretion. Since adopting the 

p lanning-operational test we have refused to immunize even 

acts that involve substantial exercise of discretion, but 

that uid not rise to the level of policy decisions. S e e , 

e . g . , Moloso v. S t a t e , 644 P . 2d 205, 219 (Alaska 1982).

In view of these guidelines for applying the d i s­

cretionary function exception, we cannot accept the state's 

argument that all decisions that concern parole are d i s c r e­

tionary and must be immunized. The state argues that parole 

decisions necessarily require sensitive b a l ancing of c o m p e t­

ing interests of rehabilitation and public safety and are, 

by their nature, policy decisions. However, Neakok's claims 

against the state are based primarily on day-to-day acts of 

corrections personnel. These employees were not involved in 

basic policy making; they were instead assigned to implement 

the policies passed down to them by the Parole Board and by 

their superiors or required of them by the basic tenets of 

negligence law. In describing their decisions as involving 

policy making, the state has, in our view, substituted the
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words "policy making" for the word "discretionary," and

proceeded with the essentially semantic inquiry rejected in 

Abbott and J o h n s o n . While the employees assigned to

supervise Nukapigak made decisions involving some

discretion, they cannot be said to have made policy. As we 

have already noted, we have not interpreted AS 09.50.250 as 

immunizing all decisions requiring the exercise of some 

degree of discretion.

The policies of the Parole Board required 

Nukapigak's prison counselor to formulate a parole plan for 

him before he was released. They also authorized both the 

counselor and Nukapigak's parole officer to impose special 

conditions of parole. Possible special conditions included 

requirements that Nukapigak refrain from drinking alcohol, 

that he participate in an alcohol rehabilitation program or 

marital counseling, or that his residency be set in a place 

(e.g., Barrow) where there were law enforcement officers and 

treatment programs to supervise him. Formulation of the 

paiole plan, and selection of special conditions were not 

basic planning or policy making activities that would be 

immunized under AS 09.50.250. Instead, they implemented, a 

policy already devised by the Parole Board. While the d i s­

cretionary function exception immunizes the formulation of 

policy, the state may be held liable if that policy is n e g­

ligently implemented. State v. I'Anson, 529 P . 2d at 194.
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Similarly, the actions of N u kapigak's parole o f f i­

cer in supervising him, and in d e c iding not to appoint a

parole liaison advisor, not to inform appropriate people in 

the small community of Point Lay of his parole status, and

not to w a r n  his stepdaughter and other potential victims of

his dangerous p r o pensities cannot be characterized as basic 

policy decisions. Employees of the D i v ision of Corrections 

were charged with supervising Nu k a p i g a k  while he was on 

parole. Their actions in carrying out that duty took place

"at the lowest, m i n i s t e r i a l  rung of official action,"
0

T a r a s o f f , 551 P . 2d at 350, quoting Johnson v. S t a t e , 447

P . 2d at 362, and cannot be immunized.

We find support for a hold i n g  rejecting immunity 

in several well reasoned decisions of other courts. Under 

circumstances comparable to those at issue here, a number of 

jurisdictions have refused to shield operational decisions 

of parole officers, pr o b a t i o n  officers, and government e m­

ployed custodial officers. Thus, for example, in Johnson v. 

S t a t e , 447 P. 2d 352 (Cal. 1968), the California Supreme

Court refused to immunize a parole officer's failure to w a r n  

a juvenile parolee's foster parents of his dangerous p r o­

pensities. The court acknowledged that the parole officer 

exercised discretion in selecting "those elements of the 

youth's character and b a c kground wh i c h  wou l d  be most helpful 

to the foster parents and yet wo u l d  not endanger the parole
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effort," jld. at 357, but concluded that such "discretion did

not rise to the level of policy formation." In Rieser v.

District of C o l u m b i a , 563 F.2d 462, the court held that the

District of Columbia was not immune from suit for a parole

officer's failure to warn a parolee's employer of his

criminal record and to supervise him adequately. The court

specifically noted that the parole officer "was not involved

in the formulation of policy, but in the execution of policy

as it affected an individual parolee." Id. at 475. See

also White v. United S t a t e s , 317 F.2d 13 (4th Cir. 1963)

(Veteran's Administration Hospital administrators' decision

20
to allow mental patient privileged status not i m m u n e ) ; 

T a r a s o f f , 551 P. 2d 334 , (state-employed psychiatrists' 

decision not to warn their patient's identifiable victim not 

immune); Bellavance v. S t a t e , 390 S o . 2d 422 (Fla. App. 1980)

20. The White court noted that:

While the policy embodied in the 
Veteran's Administration Regulations 
that patients should be allowed the 
maximum of freedom warranted by their 
condition is a discretionary decision, 
the application of that policy to an 
individual case is not v ithin the 
category of policy decisions exempted by 
the [Tort Claims] statute. The 
application of that policy to the 
individual case is an administrative 
decision at the operational level. . . .

317 F . 2d at 17.
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(State hospital administrators' decision to release mental 

patient not i m m u n e ) .

The policies of the Division of Corrections and 

the Parole Board as well as the Alaska Constitution impose a 

body of operational duties un the Division and its 

personnel. These laws and policies require the Division and 

its personnel to supervise parolees adequately, and give 

them authority to create individualized plans of parole, to 

appoint parole advisors and otherwise to dictate terms and 

conditions of parole. Many of these activities require the 

exercise of some judgment, but none are policy decisions.

Accordingly, actions taken by personnel of the 

Division of Corrections to fulfill their duty to follow the 

policies of the Division and the Parole Board, and to su p e r­

vise parolees adequately, should be scrutinized under e s t a b­

lished principles of negligence law. This analysis does.not 

render the choices facing a parole officer irrelevant. In 

Johnson v. S t a t e , 447 P. 2d at 358 , the California Supreme 

Court noted that its rejection of a literal interpretation 

of "discretionary"

merely implies that the existence of 
some . . . alternatives facing the e m­
ployee does not perforce lead to a h o l d­
ing that the governmental unit thereby 
attains the status of non-liability 
under [the discretionary function e x c e p­
tion] . These alternatives may well play 
a major part in the resolution of the 
substantial question of negligence; they



do not, however, dispose of the thr e s h­
old question of immunity.

The need to make decisions about Nukapigak's supervision in 

the light of competing considerations about his successful 

parole and the protection of the public must be considered 

in deciding whether state employees in fact acted n e g ligent­

ly. If these decisions were made reasonably and carefully, 

the state will not be held liable even if, in retrospect, an

alternative decision might have averted the murders. We

cannot conclude, however, that the availability of these 

choices should immunize the state entirely for its failure 

to use due care in supervising Nukapigak.

IV. CAUSATION 

The state argues that, even if it breached a duty 

to Neakok and is not immune from, liability for that breach,

its actions were not a proximate cause of the murders. It

contends both that the connections between its acts and the 

murders were too attenuated to support a finding of p r o x i­

mate cause and that Nukapigak's acts were an independent 

intervening cause which relieved the state from liability. 

The question of proximate cause becomes one of the law only 

"where the evidence is such that reasonable minds cannot 

differ." Sharp v. Fairbanks North Star B o r o u g h , 569 P . 2d 

178, 183-84 (Alaska 1977). The evidence in this case does

not preclude a finding of causation by a reasonable jury,
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and we therefore cannot hold that, as a matter of law, the 

state's alleged negligence did not cause the murders.

A party's negligence is a proximate cause of an 

injury only when the negligent act "was more likely than not 

a substantial factor in bringing about [the] injury." 

S h a r p , 569 P. 2d at 181. Normally, the substantial factor 

test may be satisfied only by a showing "both that the 

accident would not have happened 'but for' the defendant's 

negligence and that the negligent act was so important in 

b ringing about the injury that reasonable men would regard 

it as a cause and attach responsibility to it." Id. , 

quoting State v. A b b o t t , 498 P . 2d at 726-27.

The state contends that the murders would have 

occurred even if it had exercised due care, and that its 

alleged negligence is therefore not a "but for" cause of 

harm. We cannot say, as a matter of law, that reasonable 

jurors could not believe that if Nukapigak's wife had been 

warn e d  of the danger she would not have protected her d a u g h­

ter, that if the villagers had been warned they would not 

have helped him to obtain alcohol, that if Nukapigak had 

been prohibited under his conditions of parole from d r i n k­

ing, he would net have become drunk, or that, if a local 

parole advisor had been appointed, Nukapigak's possession of 

firearms would have been prevented or reported. Reasonable



jurors could certainly find that, w i t h o u t  alcohol or fire­

arms, the murders would not have happened.

The state also contends that Nukapigak's acts 

themselves w e r e  a superseding cause of Neakok's injury and 

that the state should therefore be relieved from liability 

for its own alleged negligence. The Restatement (Second) of 

Torts Section 440 (1965) suggests several factors which may 

be considered in establishing the existence of a superseding 

cause of an injury whi c h  will relieve a negligent actor from 

liability. These standards include: (1) the fact that the

intervention brings about harm different in kind from that 

which would otherwise have resulted from the actor's neg l i­

gence; (2) the fact that the result appears highly 

extraordinary after the event; (3) the fact that the 

intervening force operates independently of the actor's 

negligence; (4) the fact that the operation of the force is 

due to a third party's acts, especially if that act is 

wrongful; and (5) the degree of culpability of the third 

person's acts. These standards do not support a conclusion 

that Nukapigak's acts were a superseding cause of Neakok's 

injury. The state's duty to supervj.se Nukapigak adequately 

and to impose special conditions of parole on him was 

intended, in part, to protect the public and to prevent 

Nukapigak from committing new crimes. Indeed, if the state 

owed any duty to Neakok, it was to use reasonable care to
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prevent N u k apigak from committing new crimes. Nukapigak's

actions, although highly culpable, were not unforeseeable or

21
independent of the state's negligence. Under these c i r­

cumstances Nukapigak's acts cannot be viewed as a s u p e r s e d­

ing cause of Neakok's injury. Cf. Morris v. Far l e y  Enter­

prises , Inc. , 661 P . 2d 167 (Alaska 1 9 8 3 ) . ^

V. CONCLUSION 

In bringing this action, the survivors of 

Nukapigak's victims have claimed that the state's negligent 

supervision and treatment of a dangerous parolee allowed

21. Neither the intentional character of 
Nukapigak's acts nor their culpability can relieve the state 
of liability where, as here, the state owed a duty of due 
care to prevent Nukapigcik's intentional, culpable acts. See 
Decker v. Gibson Products Co. of Albany, 679 F.2d 212 (11th 
Cir. 1982) .

22. In M o r r i s , we held that a liquor store that
sold alcohol to a minor could be held liable for deaths
caused by an ensuing automobile accident, despite the 
wrongfulness of the minor's conduct in p u rchasing the liquor 
and sharing it with the driver of a car.

The state also argues that its actions were not 
"so important in bringing about the injury that reasonable
men wo u l d  regard [them] as a cause." It contends that
Nukapigak's actions were so much more important as causes of 
the injury that the state's alleged negligence must be seen 
as, at most, an attenuated cause of the murders. Again, if 
the state was negligent at all, it was negligent in failing 
to use due care to prevent circumstances which wo u l d  make 
Nukapigak likely to be violent. Nukapigak's violent acts 
cannot therefore be viewed as a cause of the injuries 
independent of the state's negligence.



that parolee to commit three foreseeable and avoidable m u r­

ders. By its motion for summary judgment, the state c o n­

tends that, even if it was negligent, it cannot be held 

liable for its negligence because it bad no duty to protect 

the parolee's eventual victims, because its negligent a c­

tions w e r e  discretionary, or because its negligence could 

not have caused the murders. We reach no conclusions as to 

the reasonableness in fact of the state's treatment or su­

pervision of Nukapigak. We hold, however, that the state 

had a duty to supervise him carefully, that this duty ex­

tended to anyone foreseeably endangered by him, and that the 

sovereign immunity statute will not shield the state from 

the consequences of its breach of that duty. We conclude 

that Nea k o k  has submitted enough evidence of the state's 

negligence, and of the foreseeability and preventability of 

Nukapigak's actions to merit denial of the state's summary 

judgment motion. Accordingly, except insofar as it subjects 

the state to liability for its negligence in treating 

Nukapigak in prison, and subjects the Alaska Parole Board to 

liability, we affirm the judgment of the superior court.

AFFIRMED in part, REVERSED in part, and REMANDED.



MATTHEWS, Justice, joined by RABINOWITZ, Chief Justice, 

dissenting.

In m y  view, the state is not subject to liability in

tort for failing to impose conditions of parole, either at the

parole board or the parole officer level. Such decisions are

akin to decisions which a sentencing judge must make in deciding

on the terms of a sentence of probation and are plainly

discretionary.^ The fact that such decisions m a y  be made by

parole officers does not make them different in the degree or

2
type of discretion involved from those made by the parole board.

With respect to the question of whether a parole

officer, and the state, may be liable for negligently supervising

a parolee, I believe that there may be liability should a parole

officer fail to respond appropriately upon receiving notice of a

3
parole violation having potentially serious implications. I

1. <3f. State v. Chaney, 477 P . 2d 441, 443-44 (Alaska
1970) (sentencing is a discretionary judicial function which
involves the judicious balancing of the many and ofttimes
competing factors encompassed within the constitutional 
touchstones of reformation and protection of the p u b l i c ) .

2. "[I]t is the nature of the conduct, rather than
the status of the actor that governs whether the discretionary 
function exception applies in a given case." United States v. 
Varig Airlines, 467 U.S. 797, 813, 81 L.Ed.2d 660, 674 (1984).
See also Earthmovers of Fairbanks, Inc. v. State, 691 P. 2d 281 
(Alaska 1984) (police officer's decision to reduce speed limit is 
d i s c r e t i o n a r y ) .

3. See City of Kotzebue v. McLean, 702 P . 2d 1309

(Footnote Continued)
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would not take the next step and hold that there can be liability 

for an alleged failure to seek out parole violations. Such a 

ruling would interfere w i t h  decisions which are necessarily 

discretionary, involving a balancing of the sometimes competing 

goals of obtaining the m a x i m u m  degree of rehabilitation while 

avoiding unnecessary interference with the parolee, protecting 

the public, and maximizing the effective allocation of available 

r e s o u r c e s .

Concerning the failure to warn claim, in my view the 

state was entitled to summary judgment that as a matter of law 

there was no duty to warn. The only events from which one might 

conclude that Nukapigak was dangerous occurred before he was 

imprisoned. His wife, his step-daughter, and the inhabitants of 

Point Lay in general k n e w  of these acts. Nukapigak did not 

develop any mental illness in jail nor did he make any threats 

while he was there. The state knew nothing significant about 

Nukapigak that was not generally appreciated in Point Lay.

Imposing a duty to warn is appropriate only where there 

is superior knowledge. Thus the California Supreme Court in the 

leading case of Tarasoff v. Regents of the University of 

C a l i f o r n i a , 551 P . 2d 334, 347 (Cal. 1976) stressed the danger

that might result from "a concealed knowledge of the therapist

(Footnote Continued)

(Alaska 1985) (police officer has duty to respond upon receiving 
notice of a life-threatening s i t u a t i o n ) .
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that his patient was lethal." The requirement of superior 

knowledge is consistent with the duty to warn as it exists 

generally in the law of torts. A m a n u f a c t u r e r  need only warn of 

substantial hazards inherent in his product which are not readily 

recognized by the ordinary consumer, Prince v. Parachutes, I n c . , 

685 P . 2d 83 (Alaska 1984) and the owner of land need not warn of 

obvious dangers, W. Prosser, Handbook of the Law of Torts § 61 at 

394 (4th ed. 1971) . Since the state did not have superior 

knowledge of Nukapigak's dangerous propensities no duty to warn 

a r o s e .

With respect to the claim that the state should be 

liable for failing to provide Nukapigak effective therapy in 

jail, I agree with the majority's conclusion that reversal is 

warranted. In plaintiffs' statement of genuine issues submitted 

in opposition to the state's motion for summary judgment, no such 

contention was raised. Thus, the state was entitled to summary 

judgment on the counts relating to this claim.

For these reasons I would reverse the decision of the 

superior court and remand this case with directions to enter 

judgment for the state.



NOTICE: This opinion is subject to formal correctioi. before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors to the atten­
tion of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.
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Before: Burke, Chief Justice, Rabinowitz,
Matthews, Compton, Justices, and Shortell, 
Judge.* [Moore, Justice, not participating]

COMPTON, Justice.
MATTHEWS, Justice, w i t h  whom RABINOWITZ,
Chief Justice, joins, dissenting in part.

On August 18, 1980, while highly intoxicated,

Clifford Nukapigak shot and killed his teenaged stepdaughter 

and her boyfriend, and raped, beat and strangled to death 

another woman. Nukapigak v. S t a t e , 663 P. 2d 943 (Alaska 

1983) . The murders took place in Point Lay, an isolated 

community of less than 100 residents and no resident law 

enforcement officers. Nukapigak had been mandatorily 

released from prison six months before the murders, having 

served a six-year sentence, less statutory good time, for an 

assault and rape committed in 1975. At the time of the

* Shortell, Superior Court Judge, sitting by 
assignment made pursuant to Article IV, section 16, of the 
Constitution of Alaska.
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murders he had the status of a supervised p a r o l e e , 1 and was 

reporting by mail to a parole officer.

This case involves a claim for damages against the 

State of Alaska, the Division of Corrections, Department of 

Health and Social Services, and the Alaska Parole Board, by 

relatives of the three persons w h o m  Nukapigak murdered. The 

plaintiffs claim negligence in failing to impose special 

conditions of release at the time of Nukapigak's release, to 

supervise Nukapigak adequately while he was on parole, in 

allowing him to return to a small, isolated community 

without police officers or alcohol counseling and in failing 

to warn his victims of his dangerous propensities. This 

petition followed the trial court's denial of the state's

1. The mandatory release statute,
AS 33.20.040(a), provides:

A prisoner serving the term or terms for 
which the prisoner was sentenced less 
good time deductions shall be released 
unconditionally if there remains less 
than 180 days to serve under the 
sentence. If there remains more than 
180 days to serve under the sentence, a 
prisoner, upon release, shall be 
considered as if released on parole 
until the expiration of the maximum term 
or terms for whi c h  the prisoner was 
sentenced less 180 days.

Nukapigak had accrued 707 days of good time.



2
motion to dismiss or for summary judgment. We affirm in 

part and reverse in part.

I. FACTUAL AND PROCEDURAL BACKGROUND

Clifford Nukapigak had a history of violence while 

intoxicated which had led to a series of convictions b e g i n­

ning in 1973. In 1973 and 1974, he was convicted twice for 

beating his wife. Both incidents occurred while he was so

drunk that he did not remember them afterwards. He was

convicted in 1975 for raping a woman and stabbing and

cutting her vagina. Again, he had been drinking heavily and 

claimed to have no recollection of his actions. In imposing 

a six-year sentence for the rape, the 'trial court considered 

comments made to a probation officer by Point Lay residents 

indicating that he had raped other women, beat his wife, and 

tried to rape his stepdaughter while drunk. Nukapigak ,v. 

S t a t e , 562.P . 2d 697 (Alaska 1977). A psychiatric evaluation 

completed at the time expressed concern that Nukapigak's 

repressed sadistic impulses made him especially dangerous.

While incarcerated, Nukapigak received four months 

of individual transactional therapy, and participated in an

2. Since this petition is from a denial of the 
state's summary judgment motion, we must make all factual 
inferences in favor of Neakok.
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alcohol treatment program and in Alcoholics Anonymous for 

some time. His therapist recommended that he r e c eive 

additional alcohol treatment before he was released. In 

April and May of 1979, he wr o t e  to Superior Court J u d g e  

Gerald J. Van Hoomissen, requesting an order to p a r t i c i p a t e  

in a comprehensive alcohol p r o g r a m  outside of the prison in 

Fairbanks. Despite Judge V a n  Hoomissen's approval, he was 

not allowed to enroll in the program, apparently because he 

had told prison personnel "that he pretty m u c h  had the 

situation whipped." His prison counselor testified that he 

saw the request as a ruse "just to get out of the confines 

of the institution for some periods of time."

Despite Nukapigak's claims to have conquered his 

alcohol problems, at least one prison counselor predicted 

that he would have trouble w i t h  drinking after his release. 

That counselor was concerned that Nukapigak would be a p a r­

ticular danger to his stepdaughters, w h o m  he had apparently 

previously assaulted while drunk. She expressed her fears 

to both the Parole Board and other staff members.

Nukapigak applied for parole and for executive 

clemency while in prison. Both requests were denied. A 1977 

progress report prepared for his parole hearing reported 

that he had been a good worker, had got t e n  along well with 

staff and inmates, and had become very religious. It noted

4
that "there is a serious risk to society if he resumes his
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drinking" and concluded that his success on parole depended 

entirely on whether he could refrain from using alcohol.

Nukapigak was released in February 1980 under 

general parole conditions which required that he obtain 

employment, obey the law, report to his parole office m o n t h­

ly by mail, and not handle or possess firearms or other 

weapons. Policy required that Nukapigak's prison counselor 

formulate a plan for his parole. Nukapigak's parole officer 

was required by that same policy to review and approve the 

plan. However, no such plan was developed. The parole 

officer did not read Nukapigak's prison file until after his 

release. Parole Board policy to the contrary, prison 

officials did not forward information regarding Nukapigak to 

the Parole Board for its use in considering imposition of 

special conditions of parole. Although both Nukapigak's 

prison counselor and his parole officer also were authorized 

to impose special conditions of parole, neither was aware of 

this authority. Neither imposed such conditions. 

Consequently, no special conditions of parole w e r e

established for Nukapigak, and he was not prohibited from 

drinking alcohol.

Nukapigak returned to Point Lay, where he had

lived for two years prior to his arrest, nnd where his wife, 

child and five stepchildren were living. He obtained a job

with the North Slope Borough, and apparently performed well

-6-

•3 n



(his parole officer received a letter from his employer in 

June saying he was doing an outstanding job) . He m a d e  

reports by mail to his parole officer in wh i c h  he claimed to 

be readjusting. His parole officer, Louis Gazay, met h i m  

only twice: once before his release from prison and once

when both men happened to be in Barrow at the same time in 

July 1980. There was no parole officer assigned to Point 

Lay and no village resident was appointed as a parole 

liaison advisor. The Point Lay V i l lage Council and 

residents of the village w e r e  not aware that Nukapigak was 

under supervision or subject to any conditions of parole.

Apparently N u k apigak did rot drink alcohol from 

the time of his release until August 980. At that time, in 

the face of a breakdown in his marriage and other personal 

problems, he began drinking heavily. On August 16 he 

traveled to Kotzebue w i t h  a friend, and apparently drank' 

continuously during and after this trip. He spent most of 

August 17 drinking in the homes of various villagers. Late 

that night he committed the three murders.

The plaintiffs in this case (hereafter c o l l e c t i v e­

ly referred to as Neakok) are the survivors and personal 

representatives of the estates of Nukapigak's three victims. 

They allege seventeen counts of negligence against the State 

of Alaska, the Division of Corrections of the Department of 

Health and Social Services (collectively referred to as the
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s t a t e ) , and the Alaska Board of Parole. These counts fall 

into four general categories: (1) Failure to supervise

Nukapigak adequately or to provide him with treatment and 

counseling while he was on parole; (2) Failure to consider 

or impose appropriate special conditions of parole; (3) 

Failure to warn the residents of Point Lay or Nukapigak's 

family of his dangerous propensity to violence; and (4) 

Failure to provide effective counseling and treatment befc:^

3
he was released.

The defendants moved to dismiss or for summary 

judgment, claiming that (1) they w e r e  immune from Neakok's 

suit, (2) they owed Neakok no duty to protect him from 

N u k a p i g a k 1s acts, (3) they did not proximately cause 

Nukapigak's acts, and (4) they could not legally have 

intervened with Nukapigak to the extent proposed by Neakok. 

The motion was denied, and this petition followed.

As the parties have recognized, the central q u e s­

tions in this case are (1) whether the defendants owed a 

duty to Nukapigak's victims, and (2) whether, even if such, a 

duty was owed, the defendants are immune from liability for

3. Neakok does not allege that the state was 
negligent in releasing Nukapigak. His release was mandated 
by AS 33.20.040.
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any breach of that duty.^ We c o n c e d e  that the state did

owe a duty to protect N u k a p i g a k 1s foreseeable victims. We 

further conclude that the actions (and inactions) of the 

state's employees which form the basis for Neakok's claims 

were, in large part, ministerial acts for which the state 

m a y  be held liable.

II. DUTY

While the parties have treated the issue of the 

defendants' immunity as a threshold question, we agree with 

the California Supreme Court that " [c]onceptually, the

4. Plaintiffs have sued defendants c o l ' e c t i v e l y , 
not segregating theories of liability between them.
Defendant Alaska Parole Board has been sued as an entity, 
individual Board members have not been sued, and no theory 
of liability specifically addressed to the Board has been 
asserted. At the time of this incident, the Parole Board
was a creature of AS 33.15.010, existing w i t h i n  the
Department of Health and Social Services. The
Administrative Procedures Act did not apply to the chapter. 
AS 33.15.250. Prison counselors and parole officers were 
employees of the Department.

The legal status of the Board is unclear. 
However, it is undisputed that (1) prison officials did not 
forward material concerning Nukapigak to the Board prior to 
his release; (2) the Board did not become aware of 
Nukapigak's release until sometime after the fact; (3) the 
Board was never informed that Nukapigak was violating any 
term of his general conditions of release so that it might 
direct his arrest; and (4) the Boa^d was never requested to 
act by anyone. Thus we conclude that reasonable minds could 
not differ regarding the absence of fault on the part of the 
Board, and accordingly summary judgment should have been 
entered in favor of the Board.
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question of the applicability of a statutory immunity does 

not even arise until it is determined that a defendant 

otherwise owes a duty of care to the plaintiff and thus 

would be liable in the absence of such immunity." Davidson 

v. City of W e s t m i n s t e r , 649 P . 2d 894, 896 (Cal. 1982). We 

therefore begin our analysis with an examination of the duty 

the state owed to Neakok.

"Duty," as the word is used in negligence law, "is

not sacrosanct in itself, but only an expression of the sum

total of those considerations of policy which lead the law

to say that a particular plaintiff is entitled to

protection." Prosser, Law of Torts (4th ed. 1971) at

325-26. In D.S.W. v. Fairbanks North Star Borough School

D i s t r i c t , 628 P.2d 554, 555 (Alaska 1981), we adopted a list

of "considerations" set forth by the California Supreme

Court to aid in deciding when, as a matter of policy, a

particular plaintiff is entitled to protection. These

considerations include foreseeability of harm, the closeness

of connection between the defendant's conduct and the
%

plaintiff's injury, the moral blame attached to the 

defendant's conduct, the policy of preventing further harm, 

the extent of the burden to the defendant and consequences 

to the community of imposing a duty of care, and the 

availability, cost and prevalence of insurance for the risk, 

involved.

- 1 0 -
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A. F o r e s e e a b i l i t y .

The most important single criterion for imposing a 

duty of care is foreseeability. Tarasoff v. Regents of the 

University of C a l i f o r n i a , 551 P . 2d 334, 342 (Cal. 1976).

The general rule of negligence law is that a defendant owes 

a duty of care "to all persons who a r e  foreseeably e n d a n­

gered by his conduct, with respect to all risks which make 

the conduct unreasonably dangerous." Rodriguez v. Bethlehem 

Steel C o r p . , 525 P . 2d 669, 680 (Cal. 1974). Traditionally, 

however, the common law has not required a defendant to 

prevent foreseeable harm when, to do so, he or she must 

control the conduct of another person or warn of such c o n­

duct. T a r a s o f f , 551 P. 2d at 342-43. This rule has an 

important exception: When a defendant stands in a special

relationship to either the dangerous person or the potential 

victim, the defendant is required to control the dangerous 

person or warn or otherwise protect the victim. Restatement 

(Second) of Torts Section 315 (1965).

The state contends that its relationship with 

Nukapigak was not sufficiently close to give rise to a duty 

to control him. It argues that a duty to control a third 

person should be limited to situations where a dangerous 

person is in the defendant's actual custody or negligently 

released from custody, or where the hazard is created by the 

defendant. S l e , e . g . , Bradley Center v. W e s n e r , 296 S.E.2d
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693 (Ga. 1982); Grimm v. Arizona Board of Prisons and Pa­

r o l e , 564 P . 2d 1227 (Ariz. 1977); Morgan v. District of 

C o l u m b i a , 449 A . 2d 1102 (D.C. App. 1982).

We do not believe that a duty to control or warn 

can be so narrowly limited. Although the state was required 

to release Nukapigak, he remained un d e r  state supervision as 

a parolee. It could regulate his movements within the 

s ite, require h i m  to report to a parole officer under 

conditions set b y  that officer or a prison counselor, 

require him to undergo treatment for alcoholism, and impose 

and enforce special conditions of parole including 

requirements that he refrain from the use of alcohol, 

participate in an alcohol rehabilitation program, and that 

he consent to a search of his residence to see if he 

possessed firearms. It could revoke his parole and

5
reincarcerate him if he violated these conditions. While

5. At the time of Nukapigak's release, there was 
apparently some confusion among parole officers and prison 
counselors as to whether special conditions of parole could 
be imposed on mandatory releasees. This confusion stemmed 
from dicta in a plurality opinion in Mort o n  v. Hammond, 604 
P . 2d. 1 (Alaska 1979), w h i c h  suggested that the paroL' 
mandatory releasee could be revoked for violati. 
statutory conditions of parole, but that special condit.. ̂  .is 
could not be imposed. However, the Parole Board and the 
Division of Corrections did not change their policies in 
response to Morton and continued to treat mandatory 
releasees identically with other prisoners.

(Footnote Continued)

-12-



the state could net completely control Nukapigak's conduct, 

it was hardly in the position of a stranger who (at least 

according to the traditional rule) cannot be expected to 

interfere with the conduct of a third person.

Moreover, the special relationship between

Nukapigak and the state was not solely defined by 

Nukapigak's status as a parolee. Prior to his release,

Nu!' .pigak was incarcerated for over four years. During that 

time, close observation had led at least one prison 

counselor to conclude that Nukapigak presented a special 

danger to his stepdaughters, and had caused other 

corrections personnel to suggest that he wo u l d  be dangerous 

to society if he resumed drinking. The state's enhanced

ability to observe the conditions under which a prisoner

might be expected to be especially dangerous increases its 

potential ability to limit his dangerousness as a parolee.

The state thus stands in a special relationship 

with a parolee, both because of its increased ability to

(Footnote Continued)

We agree with rhe concurring opinion of 
Rabinowitz, C. J. and Matthews, J. in M o r t o n , 604 P . 2d at 4, 
and with the more recent decision of the court of appeals 
(Braham v. Bierne, 675 P . 2d 1297 (Alaska App. 1984)), that 
mandatory releasees, who are "considered as if released on 
parole" (AS 33.20.040) are subject to the same conditions of 
parole as any other parolee. We therefore conclude that the 
parole of a mandatory releasee may be revoked if he or she 
violates special conditions of parole.
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foresee the dangers the parolee poses and because of its 

substantial ability to control the parolee. Given this spe­

cial relationship, it is not unreasonable to impose a duty

£
of care on the state to protect the victims of parolees.

The courts of a number of other jurisdictions have 

imposed a duty to protect the potential victims of a third 

party on persons or institutions w i t h  a special relationship 

with that third party. In the landmark case of Tarasoff v. 

Regents of the University of C a l i f o r n i a , 551 P . 2d 334 (Cal. 

1976), the California Supreme Court held that the special 

relationship between a p s y c h o t h e r a p i s t  and a patient imposes 

on the therapist a duty to act reasonably to protect the 

foreseeable victims of the patient. In Rieser v. District 

of C o l u m b i a , 563 F.2d 462 (D.C. Cir. 1977), modified on 

other grounds on hearing en b a n c , 580 F.2d 647 (D.C. Cir. 

1978), the District of Columbia Circuit Court of Appeals 

held that the special r e lationship between a parole officer 

and a parolee imposed a duty on the parole officer to

6. It is possible that the state could not have 
protected Neakok without exercising greater control than 
would have been permissible. Neakok's claim alleges, 
however, that the state failed to use due care in exercising 
whatever control it legitimately did have over Nukapigak. 
Whether the murders would have occurred but for this alleged 
failure is a question of causation rather than of duty. We 
cannot conclude that, as a matter of law, the state should 
be excused from a duty to exercise that limited control 
carefully merely because it was not unlimited.



protect the parolee's potential victims. In Semler v. 

Psychiatric Institute of Washington, D.C. , 538 F.2d 121 (4th 

Cir. 1976), cert, denied 429 U.S. 827 (1976), it was h e l d

that a court probation order imposed on a state hospital a 

special relationship with a patient which required the h o s­

pital to protect the public from him. See also Johnson v. 

S t a t e , 447 P . 2d 352 (Cal. 1968); Lipari v. Sears, Roebuck & 

C o . , 497 F. Supp. 185 (D. Neb. 1980); Peterson v. S t a t e , 671 

P.2d 230 (Wash. 1983). The relationship between the state 

and a parolee is comparable to the relationship found 

sufficient in each of these cases to justify the imposition 

of a duty to control a third person.

Having decided that the state m a y  be required to 

use due care to control the actions of a third party, w e  

turn to the question of whet h e r  the injury to Neakok was a 

foreseeable hazard of its failure to use due care in super­

vising Nukapigak. As we noted at the outset, consideration 

of the foreseeability of injury is central to a deter­

mination of whether a duty of care exists. The state may b e  

held liable for its failure to act reasonably and carefully 

only if it could have foreseen that its failure to do so 

might cause harm to Neakok.

7. While a specific case-by-case determination 

(Footnote Continued)
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Article I, section 12 of the Alaska State C o n s t i­

tution requires that penal administration be "based upon the 

principle of reformation and upon the need for protecting 

the public." We have held that the public is an intended 

beneficiary of this article. Abraham v. S t a t e / 585 P . 2d

526, 531 (Alaska 1978). The state is thus required to

consider public safety in its administration of the parole 

system, and to supervise parolees in such a way that danger

to the public is minimized. "Due care" in supervising

parolees and in planning for their parole is defined in part 

by the need to protect the public from dangerous parolees. 

In light of this constitutional framework, it is difficult 

to accept the argument that harm to the public is not a 

foreseeable consequence of the failure to exercise due care.

The state regulations, policies and procedures

governing the parole and supervision of mandatory releasees 

provide a number of avenues through which "due care" may be 

defined. At the time Nukapigak was released, state policy 

required that a release plan be formulated for each parolee,-

' i r ^ s f -." •; ': .-v;.: ' ' t r  'W  '•■*:<

(Footnote Continued)

of foreseeability and causation lies within the province of 
a jury, the existence of a duty is a question of law. 
Semler v. Psychiatric Institute of Washington, D.C., 538
F . 2d 121, 124. In deciding whet h e r  Nukapigak's criminal
acts were a "foreseeable" risk of a failure to use due care, 
we do not determine whether, under the specific facts of 
this case, state employees should have foreseen that the 
murders would occur.
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and that his or her field officer investigate it for a u t h e n­

ticity and to determine whether it was the best plan a v a i l­

able. This investigation included verification of the 

parolee's proposed address and place of employment. A 

Parole Board directive also required that special conditions 

of parole be considered for all releasees who had been 

convicted of crimes of violence, w h o  had p h y sically injured 

their victims, or who had been sentenced to an effective 

sentence of more than five years. Under these special 

conditions, Nukapigak could have been required to refrain 

from drinking, participate in an alcohol rehabilitation 

program, or to live in a community w i t h  appropriate 

supervisory personnel. The evidence Neakok has submitted 

indicates that either Nukapigak's prison counselor or his 

parole officer could have imposed special conditions of 

parole. In addition, Parole Board regulations allowed the 

appointment of a local resident as a parole advisor to work 

with a parolee and report specific events to his parole 

officer.

It should not be difficult to foresee that the 

failure to use due care in following these procedures, and 

in supervising a parolee after his or h e r  release, might 

result in harm to the public. In Nukapigak's case, the 

potential effects of a failure to use due care appear e s p e­

cially clear. Nukapigak had committed violent crimes
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against both relatives and strangers while intoxicated. He

had been identified by a number of sources as a potential

danger to society if he resumed drinking. A psychological 

evaluation had cautioned that "because his explosive p e r s o n­

ality is so ingrained, Clifford is likely to have continuing 

problems m a intaining [his] newly learned self-discipline and 

control in a non-structured environment if he continues 

drinking." In light of this information, it was not

unforeseeable that if Nukapigak was not supervised or given 

counseling, and if he was allowed access to alcohol and

g
firearms, he might act violently toward those around him.

The state argues that, even if it could have fore­

seen that a failure to supervise Nukapigak carefully might 

have endangered the public at large, it owed no special duty 

to Neakok. It contends that it could not have identified

8. We cannot accept the state's assertion that 
the murders were not foreseeable because Nukapigak has never 
killed before and because Nukapigak was convicted of 
intentional murder and could not therefore have acted in a 
drunken stupor. Neakok has submitted evidence that 
indicates that the state was on notice that Nukapigak was 
violent and uncontrollable w h e n  drunk. In light of this 
knowledge, it was not unforeseeable that, if he became 
drunk, he would commit violent crimes. The state's 
inability to predict the exact natxire of these violent 
crimes or the exact degree of his intoxication while 
committing them does not absolve it of a duty to act 
reasonably to prevent them.

-18-
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Nukapigak's specific victims and that it therefore owed

g
them, as members of the public, no actionable duty.

The question of whether a duty to control a d a n­

gerous person may be imposed when the dangerous person's 

victims cannot be specifically identified has divided the 

jurisdictions that have considered it. Although the 

Tarasoff court did not emphasize the identifiability of the

9. To the extent that the state argues that it 
cannot be held liable to an individual for breach of a duty 
owed to the public at large, its argument must be rejected. 
We expressly disavowed the "duty to all, duty to no one" 
doctrine —  providing that the state may owe a duty only to 
persons with w h o m  it has a special relationship -- in Adams 
v. State, 555 P . 2d 235, 241-42 (Alaska 1976):

[W]e consider th^t the "duty to all, 
duty to no one" doctrine is in reality a 
form of sovereign immunity, wh i c h  is a 
matter dealt with by statute in Alaska, 
and not to be amplified by court-created 
doctrine. An application of the public 
duty doctrine here would result in 
finding no duty owed the plaintiffs or 
their decedents by the state, because, 
although they were foreseeable victims 
and a private defendant would have owed 
such a duty, no "special relationship" 
between the parties existed. Why should 
the establishment of duty become more 
difficult when the state is the 
defendant? Where there is no immunity, 
the state is to be treated like a 
private litigant. To allow the public 
duty doctrine to disturb this equality 
would create immunity where the 
legislature has not.

(Footnote o m i t t e d ) .
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victim, subsequent California cases have refused to impose a 

duty except to readily identifiable victims. See Thomas v. 

County of A l a m e d a , 614 P . 2d 728 (Cal. 1980). Other courts 

have held that a duty of care may be owed to anyone within a 

"class of persons" foreseeably put at risk.'1'® Thus, in 

Lipari v. Sears, Roebuck & C o . , 497 F. Supp. 185, 195 (D.

Neb. 1980) , it was held that a psychiatric hospital owed a 

duty to protect anyone foreseeably endangered by a patient 

and could therefore be held liable for the deaths caused 

when the patient shot into a crowd in a nightclub. In P e­

terson v. S t a t e , 671 P . 2d 230, 237 (Wash. 1983), the W a s h­

ington Supreme Court held that a state psychiatric hospital 

could be held liable to a persons injured in a car crash by 

a patient it had negligently treated. In both cases the 

specific identify of the vic t i m  was w h o l l y  unforeseeable, 

even if the harm caused was not.

We agree with those courts wh i c h  have held that 

the inability to p: edict the special v i c t i m  of a dangerous 

person does not absolve a custodian from a duty to use due 

care to protect others who might foreseeably be endangered

10. We note that the California cases that have 
limited a duty of care to identifiable victims have focused 
on the duty to warn. The special considerations surrounding 
imposition of a duty to w a r n  may justify limiting its scope. 
See infra at 25.
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by that person. Where the state, through its negligence, 

allows a parolee to cause foreseeable h a r m  to a third 

person, we see no reason to predicate liability wholly on 

the state's ability to predict the victim's name. A victim 

may be "foreseeable" without being specifically 

identifiable.

The victims in this case, moreover, were foresee­

able as more than simply members of the general public. All 

three were residents of an isolated community of fewer than 

100 residents'*''*' into which Nukapigak was released. One of 

them was one of Nukapigak's stepdaughters; the others were 

her boyfriend and her aunt. Nukapigak's stepdaughters had 

been identified by at least one prison employee as 

particularly at risk. If they were foreseeably endangered,

their close friends and relatives m a y  also have been within

12
a zone of especially foreseeable victims.

11. Point Lay had a total population in 1980 of 
from thirty to sixty-eight residents. Alaska, Description 
of Resources in the Cities and Villages [Criminal Justice 
Planning Agency, October 1981] sets the figure at thirty. 
Alaska's 1980 Population, a Preliminary Look, [Alaska Dept, 
of Labor, January 1, 1981] estimates the village's 
population at sixty-eight.

12. Cf. Hedlund v. Superior Court, 669 P. 2d 41 
(Cal. 1983). In that case, the California Supreme Court 
held that a psychotherapist was under a duty to protect the 
young son of a woman who had been identified as a potential 
victim of a mental patient. The court noted that it was not

(Footnote Continued)
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We conclude that both Nukapigak's victims and his 

actions were within the zone of foreseeable hazards of the 

state's failure to use due care in supervising Nukapigak. A 

trier of fact may decide that, under the circumstances, 

state employees' use of care in supervising Nukapigak or in 

planning and administering his parole could not have 

prevented the murders, or that the state did, in fact, act 

reasonably. We cannot conclude as a matter of law, however, 

that the murders or the victims were sufficiently 

unforeseeable to relieve the state of liability for the 

consequences of its negligence

B . Other C r i t e r i a .

The remaining D .S .W. criteria, on balance, also 

militate in favor of imposing a duty of due care on the 

state. There is no question that the plaintiffs suffered 

injury; the asserted failure to supervise Nukapigak 

adequately —  if proved at trial —  can be view e d  as closely 

connected to that injury. The state's abrogation of its own 

responsibility for adequately supervising this particularly 

dangerous parolee —  if proved at trial —  cannot be

(Footnote Continued)

"unreasonable to recognize the existence of a duty to 
persons in close relationship to the object of a patient's 
threat, for the therapist must consider the existence of 
such persons both in evaluating the seriousness of the 
danger posed by the patient and in determining the 
appropriate steps to be taken to protect the named victim."
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characterized as anything but m o r a l l y  blameworthy. A rule 

imposing liability for such d e relictions would, in all 

probability, aid in deterring such conduct in the future.

The state argues that the burdens and consequences 

of imposing financial liability for failure to supervise 

adequately would be severe and unwarranted. It claims that 

the imposition of such a duty w o u l d  cause "intolerable judi­

cial interference with judgmental corrections' decisions" 

and impose an economic burden, "reordering state priorities 

in allocating manpower and funds" and causing other socially 

desirable programs to suffer. We are not convinced by the 

generalized arguments the state has presented on this issue. 

By imposing a duty of due care on corrections personnel we 

are not requiring that the state spend limitless sums of 

money taking every conceivable precaution to prevent any 

possible violent action on the part of any parolee. We 

merely conclude that state officials have the duty, within 

the confines of existing policies and budgetary constraints, 

to exercise due care in supervising parolees. We do not 

believe that a rule imposing such a duty will significantly 

expand the responsibility of the state to the public and to 

its parolees; it might, however, convince state officials of 

a need to consider more carefully the decisions they make 

that might have potentially disastrous consequences.

*

%
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We therefore hold that state corrections personnel 

have the duty to use due care in supervising parolees and in

protecting the foreseeable victims of parolees they know, or

13
reasonably should know, to be dangerous. This duty

requires that such officials take w h a tever precautions that 

a reasonable person with their knowledge and authority would 

take. We emphasize that the recognition of the duty does 

not make the state liable for all harm caused by parolees, 

but rather makes it liable only w h e n  its negligent 

supervision and administration of their parole causes the 

injury in question. See Lipari v. Sears, Roebuck & C o . , 497 

F. Supp. 185, 192 (D. Neb. 1980).

13. We recognize the difficulties inherent in a 
requirement that prison authorities accurately predict the 
potential dangerousness of released prisoners. C f . 
T a r a s o f f , 551 P . 2d at 344-45. See also Diamond, T h e
Psychiatric Prediction of Dangerousness, 123 U. Penn L. Rev. 
439, 451 (1974). We do not intend to impose such a
requirement. We do believe, however, that prison officials 
may be required to take into account the known 
characteristics of those they supervise w h e n  formulating 
plans for parole and in carrying out the actual supervision 
of parolees. In a similar context, the California Supreme 
Court noted that

Within the broad range of reasonable 
practice and treatment in which 
professional opinion and judgment may 
differ, the therapist is free to 
exercise his or her own best judgment 
without liability; proof, aided by 
hindsight, that he or she judged wrongly 
is unsufficient to establish negligence.

(Footnote Continued)
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Neakok has alleged that the state was negligent, 

not solely in failing to supervise Nukapigak adequately, but

(I
also in failing to warn his victims and the residents of 

Point Lay that he was dangerous. The state contends that it 

had no duty to warn Nukapigak's potential victims, both 

because it could not predict w h o  they were, and for policy 

reasons.

Ordinarily, the duty to use reasonable care to 

protect the foreseeable victims of a dangerous person may 

require a third party to take one or more of various steps, 

depending on the nature of the case. "Thus it may call for 

him to warn the intended victim or others likely to apprise 

the victim of the danger, to notify the police, or to take 

whatever other steps are reasonably necessary under the 

circumstances." T a r a s o f f , 551 P . 2d at 340. The cases that 

have held that warnings may be appropriate, however, have 

generally involved specifically identifiable victims. S e e , 

e.g. , T a r a s o f f ; Jablonski by Pahls v. United S t a t e s , 712 

F.2d 391 (9th Cir. 1983). These cases have concluded that 

the policy reasons against issuing warnings are overshadowed 

when they can be limited to, and substantially protect an 

identified potential victim.

(Footnote Continued)

Tarasoff,. 551 P . 2d at 345.
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We recognize that a requirement of warnings, u n­

like a requirement of careful supervision, carries with it 

the danger that a parolee will be 'stigmatized and r e h a b i l i­

tation thus seriously impaired. We have no interest in

requiring, as a matter of law, that potentially dangerous

14
parolees be emblazoned with scarlet letters proclaiming 

their status and criminal history before they are released 

from prison. Therefore, if Nukapigak's victims were fore­

seeable only as members of a limitless class of u n i d e n t i f i­

able victims of foreseeably dangerous behavior, we would not 

impose a duty to warn.

Nukapigak's victims were not unidentifiable, h o w­

ever. As we have already noted, their status as residents 

of this small, isolated community, and as the stepdaughter 

and the close friends and relatives of the stepdaughter of 

Nukapigak make them significantly more "identifiable" than 

members of the general public would b e . ^  Moreover, as

14. See N. Hawthorne, The Scarlet Letter (1850), 
in which the protagonist, Hester Prynne, was forced to wear 
a scarlet "A" on her clothing as punishment for having 
committed adultery.

15. Several courts have ruled that a duty to warn 
may be found where a third party has information which 
should have put it on notice that an identifiable potential 
victim was in danger. See Jablonski by Pahls v. United 
States, 712 F .2d at 398; Lipari v. Sears, Roebuck & Co., 497 
F. Supp. at 189, n.3.
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residents of a community without police or parole officers, 

they may have had a much greater need for warnings than 

would a resident of a city with better access to traditional 

mechanisms of social control.

The California Supreme Court set forth its reasons 

for refusing to impose a duty to warn wh e r e  a specific v i c­

tim was not identifiable in Thompson v. County of A l a m e d a , 

614 P. 2d 728 (Cal. 1980). The state argues that the cir c u m­

stances of this case are substantially similar to those at 

issue in T h o m p s o n , and urges us to find guidance in that 

case. In T h o m p s o n , the court held that the authorities 

responsible for releasing a juvenile offender who had 

threatened to murder an unidentified child in his mother's 

neighborhood had no duty to w a r n  the parents of neighborhood 

children. It based its holding in part on a belief that 

requiring warnings in that case would be "unwieldy and of 

little practical value," producing "a cacaphony of warnings 

that by reason of their sheer volume wou l d  add little to the 

effective protection of the public." Id. at 735. The court 

added that "the generalized warnings sought to be required 

here would do little to increase the precautions of any 

particular members of the public who may already have become 

conditioned to locking their doors, avoiding dark and d e­

serted streets, instructing their children to beware of 

strangers and taking other precautions." Id. at 736.
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In contrast to the circumstances at work in T h o m p­

s o n , warnings in this case wo u l d  not necessarily have been 

either unwieldy or ineffectual. The difficulties inherent 

in deciding which of the residents of a densely populated 

urban area to warn, and the dangers of a "cacaphony of w a r n­

ings" disappear when the community at issue has 68 resi­

dents. It is not unreasonable to imagine that the residents 

of a small, isolated community have not become conditioned 

to protecting themselves from random violence, and that they 

might be much more profoundly affected by warnings. M o r e­

over, the possibility of issuing discrete warnings to p e r­

sons in a position to use them effectively is much more 

realistic in a village like Point Lay than in a relatively 

anonymous urban neighborhood. Under these circumstances, we 

cannot conclude that, as a matter of law, a requirement of 

warnings would be unduly burdensome, futile, or c o u nterpro­

ductive.

Other factors present here, and absent in T h o m p­

s o n , militate against precluding a finding that the state/ 

had it exercised due care, wou l d  have warned Nukapigak's 

foreseeable victims. When the state releases a potentially 

dangerous parolee into an isolated community without either 

police or parole officers, it may reasonably be expected to 

take some action to protect the residents. The state 

contends that, because of budgetary constraints, this

-28-
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protective action cannot include the assignment of a parole

officer to the community or the requirement that an officer

visit the parolee there periodically. We are unwilling to

hold that, under these circumstances, the state's duty of

care could not require it to inform the residents of the

conditions of a releasee's parole and of any information

16
which leads it to believe he or she m i g h t  be dangerous.

Although the California court refused to impose a 

duty to warn under the facts of T h o m p s o n , it did note that 

"[i]n those instances in w h i c h  the released offender poses a 

predictable threat of harm to a named or readily i d e n t i f i­

able victim or group of victims w h o  can be effectively 

warned of the dancer, a releasing agent may well be liable 

for failure to warn such person." T h o m p s o n , 614 P . 2d at 738 

(emphasis a d d e d ) . We conclude that the residents of a small 

remote village may constitute a "group of victims" who are

16. The Chairman of the Parole Board testified to 
the Board's approach when an unrehabilitated prisoner is 
paroled as a mandatory releasee:

[I]f it's in a remote situation, we 
throw up our hands, and if its in 
Anchorage, we tell the P.O. that we want 
him to notify the police and everybody 
concerned that this person is out, is on 
mandatory release and that they need to 
do whatever they can do to try to make 
sure that they don't get involved in 
something too serious before we pick 
them back up.
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sufficiently identifiable to justify imposing a duty to 

warn. We therefore hold that, if Neakok can prove that the 

state knew cr reasonably should have kn o w n  that the resi­

dents of Point Lay, or Nukapigak's ultimate victims, were 

seriously endangered when Nukapigak was released into Point

Lay, the state's duty of due care may have included a duty

17
to warn them of the danger.

In conclusion, the state had a legally imposed 

duty to supervise Nukapigak, and a concomitant authority to 

impose conditions on his parole and to reincarcerate him if 

these conditions were not met. It thus exercised substan­

tial control over him. We hold that, in exercising this 

control, the state was obligated to use reasonable care to 

prevent Nukapigak from causing foreseeable injury to other 

people. Whether the state breached its duty of care by 

failing to supervise Nukapigak more closely, to impose spe­

cial conditions of parole, to warn the residents of Point 

Lay of his dangerous propensities, or to take other

17. Our holding does not necessarily impose a 
duty to warn on the state. Instead, we merely hold that the 
trier of fact is not precluded from finding that the state, 
had it acted reasonably, would have issued warnings to the 
victims or to the residents of Point Lay.
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protective measures is a question of fact wh i c h  a jury must 

decide.

III. IMMUNITY 

Even if the state owed a duty of due care to 

Nukapigak's foreseeable victims, it cannot be held liable 

for the breach of that duty if it is immune under the "dis­

cretionary function" exception set forth in AS 09.50.250. 

AS 09.50.250 provides in part:

A person or corporation having a con­
tract, quasi-contract, or tort claim 
against the state may bring an action 
against the state in the superior court.
. . . However, no action may be brought 
under this section if the claim

(1) . . . is an action for tort,
and based upon the exercise or p e r f o r­
mance or the failure to exercise or 
perform a discretionary function or duty 
on the part of a state agency or an 
employee of the state, whether or not 
the discretion involved is abused; . . .

The state contends that all of the decisions made in con n e c­

tion with Nukapigak's supervision and conditions of parole

18. Neakok's complaint alleges that the state was 
negligent in failing to provide Nukapigak with effective 
treatment for alcoholism and violence while he was in 
prison. Neither party mentions this count in its brief. We 
conclude that the state's treatment of Nukapigak before his 
release is too remote from Neakok's injuries to give rise to 
a duty to Neakok. While the state may well have owed 
Nukapigak a duty to offer rehabilitative programs in prison,

(Footnote Continued)
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were discretionary, and that it is therefore immune from any 

liab i l i t y . 19

In interpreting AS 09.50.950, we have consistently 

held that "liability is the rule, immunity the exception." 

Johnson v. S t a t e , 636 P . 2d 47, 64 (Alaska 1981); Japan Air 

Lines Co. v. S t a t e , 628 P . 2d 934, 937 (Alaska 1981); Adams 

v. S t a t e , 555 P . 2d 235, 244 (Alaska 1976). We have r e c o g­

nized that the purpose of the exception is "to preserve the 

separation of powers inherent to our form of government by 

recognizing that it is the function of the state, and not 

the courts of private citizens, to govern." Japan Air Lines 

C o ., 628 P . 2d at 936. This purpose is served when the p l a n­

ning and policy decisions of other branches of government 

are insulated from liability. S e e , e . g . , Wainscott v. 

S t a t e , 642 P . 2d 1355 (Alaska 1982). On the other hand,

however, "not all decisions or acts of state employees fall

(Footnote Continued)

we are unwilling to hold the state liable to Neakok for its 
failure to rehabilitate Nukapigak.

19. The Parole Board argues that the decisions of 
the Board are policy decisions and must be immunized. 
Parole Board members, as distinguished from parole officers, 
have frequently been afforded quasi-judicial immunity from 
liability for their decisions. See Pope v. Chew, 521 F.2d 
400 (4th Cir. 1975); Pate v. Alabama Board of Paroles, 409 
F. Supp 478 (M.D. Ala. 1976). In this case either the
parole officer or prison counselor also could have imposed 
special conditions of parole. In view of our disposition of 
the claim against the Parole Board, we need not address the 
issue of immunity.
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within the exception;" rather, immunity attaches "only 

'[w]here there is room for policy judgment and decision.'" 

Japan Airlines C o . , 628 P . 2d at 936 (emphasis in original), 

quoting Dalehite v. United S t a t e s , 346 U.S. 15, 36, 97 L.Ed. 

1427, 1441 (1953).

In distinguishing between protected and u n p rotect­

ed levels of government decision making, we have followed a 

number of jurisdictions in holding the government liable for 

its "operational" decisions, but not for decisions made at a 

"planning" level. Under this planning-operational test, 

only decisions that rise to the level of basic planning or 

policy formulation will be considered discretionary; d e c i­

sions that implement policy decisions and are ministerial or 

operational in nature will not be immune. Johnson v. S t a t e , 

636 P . 2d at 64; State v. I ' A n s o n , 529 P . 2d 188, 193 (Alaska 

1974).

In adopting the planning-operational test, we 

followed the California Supreme Court in rejecting "simple 

semantic inquiry into the meaning of the word 'discretion­

ary,'" since "almost any act, even driving a nail involves 

some 'discretion.'" State v. A b b o t t , 498 P. 2d 712, 720

(Alaska 1972), quoting Johnson v. S t a t e , 447 P . 2d 352 (Cal. 

1968). We concluded that the planning-operational test "has 

the analytic virtue of focusing on the reasons for granting 

immunity to the governmental entity," and is therefore "a

- 3 3 -
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well-reasoned approach to the problem." State v. A b b o t t / 

498 P . 2d at 721. The test's focus allows it "to give legis­

lative and executive policymakers' sufficient breathing space 

in which to perform their vital policy maki n g  .functions," 

Tarasoff v. Regents of the University of C a l i f o r n i a , 551 

P . 2d 334, 350 (Cal. 1976), while avoiding the immunization 

of every minor exercise of discretion. Since adopting the 

planning-operational test we have refused to immunize even 

acts that involve substantial exercise of discretion, but 

that did not rise to the level of policy decisions. S e e , 

e . g . , Moloso v. S t a t e , 644 P . 2d 205, 219 (Alaska 1982).

In view of these guidelines for applying the d i s­

cretionary function exception, we cannot accept the state's 

argument that all decisions that concern parole are discre­

tionary and must be immunized. The state argues that parole 

decisions necessarily require sensitive balancing of compet­

ing interests of rehabilitation and public safety and are, 

by their nature, policy decisions. However, Neakok's claims 

against the state are based primarily on day-to-day acts of 

corrections personnel. These employees were not involved in 

basic policy making; they were instead assigned to implement 

the policies passed down to them by the Parole Board and by 

their superiors or required of them by the basic tenets of 

negligence law. In describing their decisions as involving 

policy making, the state has, in our view, substituted the



words "policy making" for the word ‘'discretionary," and 

proceeded w i t h  the essentially semantic inquiry rejected in 

Abbott and J o h n s o n . While the employees assigned to 

supervise Nukapigak made decisions involving some 

discretion, they cannot be said to have made policy. As v/e 

have already noted, we have not interpreted AS 09.50.250 as 

immunizing all decisions requiring the exercise of some 

degree of discretion.

The policies of the Parole Board required 

N u k a p i g a k 1s prison counselor to formulate a parole plan for 

him before he was released. They also authorized both the 

counselor and Nukapigak's parole officer to impose special 

conditions of parole. Possible special conditions included 

requirements that Nukapigak refrain from drinking alcohol, 

that he participate in an alcohol rehabilitation prog r a m  or 

marital counseling, or that his residency be set in a place 

(e.g., Barrow) where there were law enforcement officers and 

treatment programs to supervise him. Formulation of the 

parole plan, and selection of special conditions were not 

basic planning or policy making activities that would be 

immunized under AS 09.50.250. Instead, they implemented a 

policy already devised by the Parole Board. While the d i s­

cretionary function exception immunizes the formulation of 

policy, the state may be held liable if that policy is n e g­

ligently implemented. State v. I'Anson, 529 P . 2d at 194.
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Similarly, the actions of Nukapigak's parole offi­

cer in supervising him, and in deciding not to appoint a

parole liaison advisor, not to inform appropriate people in 

the small community of Point Lay of his parole stacus, and

not to w a r n  his stepdaughter and other potential victims of

his dangerous propensities cannot be characterized as basic 

policy decisions. Employees of the Division of Corrections 

were charged with supervising Nukapigak while he was on 

parole. Their actions in carrying out that duty took place 

"at the lowest, ministerial rung of official action," 

T a r a s o f f , 551 P . 2d at 350, quoting Johnson v. S t a t e , 447 

P . 2d at 362, and cannot be immunized.

We find support for a holding rejecting immunity 

in several well reasoned decisions of other courts. Under 

circumstances comparable to those at issue here, a number of 

jurisdictions have refused to shield operational decisions 

of parole officers, probation officers, and government e m­

ployed custodial officers. Thus, for example, in Johnson v. 

State, 447 P . 2d 352 (Cal. 1968), the California Supreme 

Court refused to immunize a parole officer's failure to warn 

a juvenile parolee's foster parents of his dangerous p r o­

pensities. The court acknowledged that the parole officer 

exercised discretion in selecting "those elements of the 

youth's character and background which wo u l d  be most helpful 

to the foster parents and yet would not endanger the parole
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effort," id. at 357, but concluded that such "discretion did

not rise to the level of policy formation." In Rieser v.

District of C o l u m b i a , 563 F.2d 462, the court held that the

District of Columbia was not immune from suit for a parole

officer's failure to w a r n  a parolee's employer of his

criminal record and to supervise h i m  adequately. The court

specifically noted that the parole officer "was not involved

in the formulation of policy, but in the execution of policy

as it affected an individual parolee." Id. at 475. See

also White v. United S t a t e s , 317 F.2d 13 (4th Cir. 1963)

(Veteran's Administration Hospital administrators' decision

20
to allow mental patient privileged status not i m m u n e ) ; 

T a r a s o f f , 551 P . 2d 334, (state-employed psychiatrists' 

decision not to warn their patient's identifiable victim not 

immune); Bellavance v. State, 390 S o . 2d 422 (Fla. App. 1980)

20. The White court noted that:

While the policy embodied in the
Veteran's Administration Regulations 
that patients should be allowed the
maximum of freedom warranted by their 
condition is a discretionary decision, 
the application of that policy to an 
individual case is not w i t h i n  the
category of policy decisions exempted by 
the [Tort Claims] statute. The 
application of that policy to the
individual case is an administrative 
decision at the operational level. . . .

317 F .2d at 17.
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(State hospital administrators' decision to release mental 

patient not i m m u n e ) .

The policies of the Division of Corrections and 

the Parole Board as well as the Alaska Constitution impose a 

body of operational duties on the Divi ion and its 

personnel. These laws and policies require the Division and 

its personnel to supervise parolees adequately, and give 

them authority to create individualized plans of parole, to 

appoint parole advisors and otherwise to dictate terms and 

conditions of parole. Many of these activities require the 

exercise of some judgment, but none are policy decisions.

Accordingly, actions taken by personnel of the 

Division of Corrections to fulfill their duty to follow the 

policies of the Division and the Parole Board, and to super­

vise parolees adequately, should be scrutinized under estab­

lished principles of negligence law. This analysis does not 

render the choices facing a parole officer irrelevant. In 

Johnson v. S t a t e , 447 P. 2d at 358, the California Supreme 

Court noted that its rejection of a literal interpretation 

of "discretionary"

merely implies that the existence of 
some . . . alternatives facing the e m­
ployee does not perforce lead to a h o l d­
ing that the governmental unit thereby 
attains the status of non-liability 
under [the discretionary function excep­
tion] . These alternatives may well play 
a major part in the resolution of the 
substantial question of negligence; they
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do not, however, dispose of the t h r e s h­
old question of immunity.

The need to make decisions about Nukapigak's supervision in 

the light of competing considerations about his successful 

parole and the protection of the public must be considered 

in deciding whether state employees in fact acted n e g l i g e n t­

ly. If these decisions were made reasonably and carefully, 

the state will not be held liable even if, in retrospect, an 

alternative decision might have averted the murders. We 

cannot conclude, however, that the availability of these 

choices should immunize the state entirely for its failure 

to use due care in supervising Nukapigak.

IV. CAUSATION 

The state argues that, even if it breached a duty 

to Neakok and is not immune from liability for that breach, 

its actions were not a proximate cause of the murders. It 

contends both that the connections between its acts and the 

murders were too attenuated to support a finding of p r o x i­

mate cause and that Nukapigak's acts were an independent 

intervening cause which relieved the state from liability. 

The question of proximate cause becomes one of the law only 

"where the evidence is such that reasonable minds cannot 

differ." Sharp v. Fairbanks North Star B o r o u g h , 569 P . 2d 

178, 183-84 (Alaska 1977). The evidence in this case does 

not preclude a finding of causation by a reasonable jury,
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and we therefore cannot hold that, as a m a t t e r  of law, the 

state's alleged negligence did not cause the murders.

injury only when the negligent act "was more likely than not 

a substantial factor in b r i n g i n g  about [the] injury." 

S h a r p , 569 P. 2d at 181. Normally, the substantial factor 

test may be satisfied only by a showing "both that the 

accident would not have happened 'Lv»t for' the defendant's 

negligence and that the negligent act was so important in 

bringing about the injury that reasonable men w o u l d  regard 

it as a cause and attach responsibility to it." Id. , 

quoting State v. Abbott, 498 P . 2d at 726-27.

occurred even if it had exercised due care, and that its 

alleged negligence is therefore not a "but for" cause of 

harm. We cannot say, as a m a t t e r  of law, that reasonable 

jurors could not believe that if Nukapigak's wife had been 

warned of the danger she would not have protected h e r  daugh­

ter, that if the villagers had been w a r n e d  they wo u l d  not 

have helped him to obtain alcohol, that if Nukapigak had 

been prohibited under his conditions of parole from prink­

ing, he would not have become drunk, or that, if a local 

parole advisor had been appointed, Nukapigak's possession of 

firearms would have been prevented or reported. Reasonable

A party's negligence is a proximate cause of an

The. state contends that the murders w o u l d  have
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jurors could certainly find that, without alcohol or fire­

arms, the murders would not have happened.

The State also contends that N u k a p i g a k ;s acts 

themselves were a superseding cause of Neakok's injury and 

that the state should therefore be relieved from liability 

for its own alleged negligence. The Restatement (Second) of 

Torts Section 440 (1965) suggests several factors whi c h  may

be considered in establishing the existence of a superseding 

cause of an injury which will relieve a negligent actor from 

liability. These standards include: (1) the fact that the

intervention brings about harm different in kind from that 

which would otherwise have resulted from the actor's negli­

gence; (2) the fact that the result appears highly 

extraordinary after the event; (3) the fact that the 

intervening force operates independently of the actor's 

negligence; (4) the fact that the operation of the force is 

due to a third party's acts, especially if that act is 

wrongful; and (5) the degree of culpability of the third 

person's acts. These standards do not support a conclusion 

that Nukapigak's acts were a superseding cause of Neakok's 

injury. The state's duty to supervise Nukapigak adequately 

and to impose special conditions of parole on him was 

intended, in part, to protect the public and to prevent 

Nukapigak from committing new crimes. Indeed, if the state 

owed any duty to Neakok, it was to use reasonable care to
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prevent Nukapigak from committing new crimes. Nukapigak's

actions, although highly culpable, were not unforeseeable or

21
independent of the state's negligence. Under these c i r­

cumstances Nukapigak's acts cannot be viewed as a supersed­

ing cause of Neakok's injury. Cf. Morris v. Farley Enter-

22
prises, Inc., 661 P . 2d 167 (Alaska 1983).

V. CONCLUSION

In bringing this action, the survivors of 

Nukapigak's victims have claimed that the state's negligent 

supervision and treatment of a dangerous parolee allowed

21. Neither the intentional character of 
Nukapigak's acts nor their culpability can relieve the state 
of liability where, as here, the state owed a duty of due 
care to prevent Nukapigak's intentional, culpable acts. See 
Decker v. Gibson Products Co. of Albany, 679 F.2d 212 (11th 
Cir. 1982).

22. In Morris, we held that a liquor store that
sold alcohol to a minor could be held liable for deaths
caused by an ensuing automobile accident, despite the 
wrongfulness of the minor's conduct in purchasing the liquor 
and sharing it with the driver of a car.

The state also argues that its actions were not 
"so important in bringing about the injury that reasonable
men would regard [them] as a cause." It contends that
Nukapigak's actions were so much, more important as causes of 
the injury that the state's alleged negligence must be seen 
as, at most, an attenuated cause of the murders. Again, if 
the state was negligent at all, it was negligent in failing 
to use due care to prevent circumstances which would make 
Nukapigak likely to be violent. Nukapigak's violent acts 
cannot therefore be viewed as a cause of the injuries 
independent of the state's negligence.



that parolee to commit three foreseeable and avoidable m u r­

ders. By its motion for summary judgment, the state con­

tends that, even if it w a s  negligent, it cannot be held 

liable for its negligence because it had no duty to protect 

the parolee's eventual victims, because its negligent a c­

tions w e r e  discretionary, or because its negligence could 

not have caused the murders. We reach no conclusions as to 

the reasonableness in fact of the state's treatment or su­

pervision of Nukapigak. We hold, however, that the state 

had a duty to supervise h i m  carefully, that this duty ex­

tended to anyone foreseeably endangered by him, and that the 

sovereign immunity statute will not shield the state from 

the consequences of its breach of that duty. We conclude 

that Neakok has submitted enough evidence of the state's 

negligence, and of the foreseeability and preventability of 

Nukapigak's actions to merit denial of the state's summary 

judgment motion. Accordingly, except insofar as it subjects 

the state to liability for its negligence in treating 

Nukapigak in prison, and subjects the Alaska Parole Board to 

liability, we affirm the judgment of the superior court.

AFFIRMED in part, REVERSED in part, and REMANDED.
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MATTHEWS, Justice, joined by RABINOWITZ, Chief Justice, 

dissenting.

In m y  view, the state is not subject to liability in 

tort for failing to impose conditions of parole, either at the 

parole board or the parole officer level. Such decisions are 

akin to decisions which a sentencing judge must make in deciding

on the terms of a sentence of probation and are plainly

discretionary.'*' The fact that such decisions m a y  be made by

parole officers does not make them different in the degree or

2
type of discretion involved ^rom those made by the parole board.

With respect to the question of whether a parole

officer, and the state, may be liable for negligently supervising
\

a parolee, I believe that there may be liability should a parole

officer fail to respond appropriately upon receiving notice of a

3
parole violation having potentially serious implications. I

1. Cf. ■itate v. Chaney, 477 P . 2d 441, 443-44 (Alaska 
1970) (sentencing is a discretionary judicial function which 
involves the judicious balancing of the many and ofttimes
competing factors encompassed within the constitutional 
touchstones of reformation and protection of the p u b l i c ) .

2. "[I]t is the nature of the conduct, rather than
the status of the actor that governs whether the discretionary 
function exception applies in a given case." United States v. 
Varig Airlines, 467 U.S. 797, 813, 81 L.Ed.2d 660, 674 (1984).
See also Earthmovers of Fairbanks, Inc. v. State, 691 P. 2d 281
(Alaska 1984) (police officer's decision to reduce speed limit is 
d i s c r e t i o n a r y ) .

3. See City of Kotzebue v. McLean, 702 P . 2d 1309

(Footnote Continued)
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would not take the next step and hold that there can be liability 

for an alleged failure to seek out parole violations. Such a 

ruling would interfere with decisions which are necessarily 

discretionary, involving a balancing of the sometimes competing 

goals of obtaining the m a x i m u m  degree of r e habilitation while 

avoiding unnecessary interference with the parolee, protecting 

the public, and m a x imizing the effective allocation of available 

r e s o u r c e s .

Concerning the failure to w a r n  claim, in my v i e w  the 

state was entitled to summary judgment that as a matter of law 

there was no duty to warn. The only events from which one might 

conclude that Nukapigak was dangerous occurred before he was 

imprisoned. His wife, his step-daughter, and the inhabitants of 

Point Lay in general knew of these acts. N u k apigak did not 

develop any mental illness in jail nor did he m a k e  any threats 

while he was there. The state knew nothing significant about 

Nukapigak that was not generally appreciated in Point Lay.

Imposing a duty to warn is appropriate only where there 

is superior knowledge. Thus the California Supreme Court in the 

leading case of Tarasoff v. Regents of the University of 

C a l i f o r n i a , 551 P . 2d 334, 347 (Cal. 1976) stressed the danger

that might result from "a concealed knowledge of the therapist

(Footnote Continued)

(Alaska 1985) (police officer has duty to respond upon receiving 
notice of a life-threatening s i t u a t i o n ) .

-45-
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that his patient was lethal." The requirement of superior 

knowledge is consistent with the duty to warn as it exists 

generally in the law of torts. A manufacturer need only warn of 

substantial hazards inherent in his product which are not readily 

recognized by the ordinary consumer, Prince v. Parachutes, I n c . , 

685 P . 2d 83 (Alaska 1984) and the owner of land need not warn of 

obvious dangers, W. Prosser, Handbook of the Law of Torts § 61 at 

394 (4th ed. 1971) . Since the state did not have superior 

knowledge of Nukapigak's dangerous propensities no duty to warn 

a r o s e .

With respect to the claim that the state should be

liable for failing to provide Nukapigak effective therapy in 

jail, I agree with the majority's conclusion that reversal is 

warranted. In plaintiffs' statement of genuine issues submitted 

in opposition to the state's motion for summary judgment, no such 

contention was raised. Thus, the state was entitled to summary

judgment on the counts relating to this claim.

For these reasons I would reverse the decision of the 

superior court and remand this case with directions to enter

judgment for the state.  1

r\
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Official Business

TO. Senator Jan Faiks, Chair
Senate Judiciary Committee

FROM: Senator A1 A d am s^ *

DATE: January 19, 1990

Re: Senate Bill 194, "An Act relating to judicial review of school
boards' nonretention or dismissal of teachers."

Thank you for scheduling the aforementioned legislation.

My reasons for introducing Senate Bill 194 are to eliminate an expensive 
duplication that occurs when teachers are reviewed for nonretention.

At present, school boards can dismiss either tenured or non-tenured 
teachers for one of three reasons- incompetency, immorality or substantial 
non-compliance with the school laws of the state, the regulations or bylaws 
of the department, the bylaws of the district or the written rules of the 
superintendent. Tenured teachers can be nonretained for these same 
reasons or because of a necessary reduction of staff caused by a decrease 
in school attendance.

Under existing law, a teacher who is dismissed or nonretained can request 
a formal hearing before his or her local school board. This hearing can 
occur in either an open or closed session at the teachers discretion. The 
teacher has the right to cross-examine witnesses, subpoena person or 
persons who have made allegations against the teacher and the right to 
representation by counsel. The proceedings at the hearing must be 
recorded and a transcript provided to the teacher at cost. The final 
decision must be written and contain specific finding of fact and 
conclusions of law. In addition the final decision must be provided within 
10 days of the date of the hearing.

Following this hearing and subsequent decision, a tenured teacher is 
entitled to a de novo (new) trial in superior court. This proceeding would
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Senator Jan Faiks 
January 19 
Senate Bill 194

duplicate the prior hearing in every respect and at considerable cost in
time and expense to the school district.

Under Senate Bill 194, the teacher would retain the right to appeal to the 
Superior Court, but only on the record of the school board hearing. The 
Superior court could not reverse a factual decision of the school board if 
the decision was based on substantial evidence on the record.

It is my opinion that the under the provisions of Senate Bill 194, teachers
would continue with adequate civil and constitutional protections but that 
wasteful duplication of effort would cease.

Thank you again for your consideration.
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ASSOCIATION OF ALASKA SCHOOL BOARDS
316 W. 11th St. • Juneau. Alaska 99801-1510 • (907)586-1083

Position Paper 

Senate Bill 194

The Association of Alaska School Boards encourages the support of 
SB 194 "an act relating to judicial review of School B o a r d s 7 
non-retention or dismissal of teachers."

The proposed legislation is seeking to define the School Board as 
an administrative agency under AS 22.10.021. As such, "the 
hearing on appeal from a final order or judgement of a subordinate 
court or administrative agency shall be on the record unless the 
superior court, in its discretion, grants a trial de novo, in 
whole or part."

The hearing process regarding non-retention or dismissal of 
teachers is necessary for fair protection of teacher rights. 
However, the process is time consuming and very costly to school 
districts. A trial de novo allows a teacher to appeal to the 
superior court for a new trial regardless of the finding of the 
hearing process. A school district must then repeat the process 
before the court and incur the financial cost once again thereby 
delaying the process.

The Association of Alaska School Boards respectfully requests that 
the Senate Hess Committee pass SB 194 and recognize School Boards 
as an administrative agency under 22.10.021.



ALASKA ASSOCIATION OF ELEMENTARY SCHOOL PRINCIPALS 
ALASKA ASSOCIATION OF SECONDARY SCHOOL PRINCIPALS 
ALASKA ASSOCIATION OF SCHOOL ADMINISTRATORS

> A L A SK A  C O U N C IL  O F  S C H O O L  A D M IN IS T R A T O R S  «
326 Fourth St.. Suite 408 Junoau , A laska 99001 586-9702

POSITION PAPER SB 194 "An Ac t r e l a t i n g  to j u d i c i a l  r e v i e w  of school  
boards' nnn re t e n t i o n  or d i sm i s s a l  of teachers ."

Sec. 14.20.1 BO "Procedures and hea r i ng  upon no t i c e  of d i sm i s s a l  or 
nonre t en t i on"  c l e a r l y  l ays out the due p r ocess  w i t h  the f i n a l  dec i s i on  
based on s p e c i f i c  f i n d i n g s  of f a c t  and c o n c l u s i o n  of l aw .

I t se ems  a f t e r  a schoo l  d i s t r i c t  has gone to the expense and t im e  to show 
j u s t  cause ,  they shou l d  not have to c o n t i n u e  r ep ea t i n g  the w h o l e  process 
aga i n under  the "tr ia l  de novo" appeal  p rocess .  It wou ld seem appropr ia te  
schoo l  d i s t r i c t s  be de f i n ed  an a dm i n i s t r a t i v e  agency under  AS 22.10.021 
and co ns equen t l y  a l l  f i n d i n g s  of f a c t  be r e v i e w e d  and cons i de red  by the 
s u p e r i o r  cour t  be fo re  g ran t i ng  a t r i a l  de novo,  i n part  or  who l e .

The  A l aska C ou nc i l  of Schoo l  A dm i n i s t r a t o r s  r e s p e c t f u l l y  r eques t s  the 
Senate  c o m m i t t e e  pass SB 194 and re c ogn i z e  schoo l  boards as an 
a dm i n i s t r a t i v e  agency under  22.10.021.
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March 6, 1989

To Senator Paul Fischer, Chair 
Members, Senate HESS Committee

Re: Senate Bill No. 194; "An Act relating to judicial 
review of school board's nonretention or dismissal 
of teachers."

NEA-Alaska strongly opposes SB 194.

By placing constraint upon the latitude of the court in what 
it may consider and the remedy it may grant cuts the very 
heart out of the fundamental principle of due process and 
fair treatment under law.

AS 14.20.205 in its present form in providing access to a de 
novo trial in superior court not only assures due process 
but discourages arbitrary and capricious treatment of 
employees.

In far too many instances the school board or some of its 
members have already been party to discussion and even 
decisions to dismiss or nonrecain employees even before the 
process reaches the hearing at the school board level.

To suggest that the process is impartial in all instances 
even under current law is to clearly stretch the imagination 
beyond reality. The presence of the potential for judicial 
review of a school board decision through a de novo trial is 
the one component in law that brings credibility to the 
school board hearing process.

Facts, as stated by a school board, should be able to 
withstand the scrutiny of ihe courts, especially when the 
employee disagrees with and contests the validity of the 
facts and any subsequent action by the school board which 
may lead to termination of employment and the person's 
source of income.

Section 2 of the proposed legislation has the effect of 
setting up a dual system of due process for employees in 
similar circumstances and may very well not stand he test of 
equal protection under the Alaska Cor~+-itution.



The answer to the alleged problem which brings this 
legislation forward is more thorough and conscientious pre­
hire consideration of prospective employees by school 
district administrators and closer scrutiny of their 
recommendations for employment by the school boards.

Additionally, a better job in evaluation of employee 
performance consistent with the regulations of the 
Department of Education will further serve the best 
interests of school boards, employees and students.

NEA-Alaska strongly believes that the disruptive and adverse 
effect that this legislation would have on employees and 
their expectation of fair and equitable treatment under law 
is not in the public interest.

Thank you for your consideration of our position. 

Respectfully submitted,

Bob Manners 
Executive Secretary

cc: Senator Al Adams
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§ 22.10.020 A l a s k a  S t a t u t e s § 22.10.020

Sec. 22.10.020. Ju r isd ic tio n  o f the s u p e r io r  co u rt, (a) Tho supe­
rior court is the trial court of general jurisdiction, with original ju ris ­
diction in all civil and crim inal m atters, including probate and guard­
ianship of minors and incompetents. Except for a petition for injunc­
tive relief under AS 25.35.010 or 25.35.020, an action th a t falls within 
the concurrent jurisdiction of the superior court and the d istrict court 
may not be filed in the superior court, except as provided by rules of 
the supreme court.

(b) The jurisdiction of the superior court extends over the  whole of 
the state.

(c) The superior court and its judges may issue injunctions, w rits of 
review, mandamus, prohibition, habeas corpus, and all o ther writs 
necessary or proper to the complete exercise of its jurisdiction. A writ 
of habeas corpus may be made returnable before any judge of the 
superior court.

(d) The superior court has jurisdiction in all m atters appealed to it 
from a subordinate court, or adm inistrative agency when appeal is 
provided by law. The hearings on appeal from a final order or judg­
m ent of a subordinate court or adm inistrative agency . ’ .all be on the 
record unless the superior court, in its discretion, g ran ts a tr ia l de 
novo, in whole or in part.

(e) An appeal to the superior court is a  m atter of righ t, bu t an 
appeal from a subordinate court may not be taken  by the defendant in 
a crim inal case after a plea of guilty, except on the ground th a t the 
sentence was excessive. The sta te  has no rig h t to appeal in crim inal 
cases, except to test the sufficiency of an  indictm ent or inform ation or 
to appeal a sentence on the ground it is too lenient.

(0 An appeal to the superior court may be taken on the ground th a t 
a sentence of imprisonment of 90 days or more was excessive and the 
superior court in the exercise of this jurisdiction has th e  power to 
reduce the sentence. When a sentence is appealed by the s ta te  on the 
ground it is too lenient, the court may not increase the sentence but 
may express its approval or disapproval of the sentence and its rea­
sons in a  w ritten  opinion.

(g) In case of an actual controversy in the state , the superior court, 
upon the filing of an appropriate pleading, m ay declare the rights and 
legal relations of an interested party  seeking the  declaration, w hether 
or not further relief is or could be sought. The declaration has the 
force and effect of a final judgm ent or decree and is review able as 
such. F urther necessary or proper relief based on a declaratory judg­
m ent or decree may be granted, after reasonable notice and hearing, 
against an adverse party  whose rights have been determ ined by the 
judgm ent.

(h) The superior court, in an action for divorce, separation, or child 
support, affecting inalienable stock in a corporation organized under 
43 U.S.C. 1601 — 1628 (Alaska N ative Claims Settlem ent Act), may
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order the stock transferred  to the spouse, a child, or a guardian or 
custodian for a child, but may not order it sold on the open m arket or 
transferred to other persons.

(i) The superior court is the court of original jurisdiction over all 
causes of action arising  under the provisions of AS 18.80. A person 
who is injured or aggrieved by an act, practice, or policy which is 
prohibited under AS 18.80 may apply to the superior court for relief. 
The person aggrieved or injured may m aintain  an action on behalf of 
th a t person or on behalf of a class consisting of all persons who are 
aggrieved or injured by the act, practice, or policy giving rise to the 
action. In an  action brought under th is subsection, the court may 
gran t relief as to any act, practice, or policy of the defendant which is 
prohibited by AS 18.80, regardless of whether each act, practice, or- 
policy, w ith respect to which relief is granted, directly affects the 
plaintiff, so long as a class or members of a class of which the p laintiff 
is a member are  or m ay be aggrieved or injured by the act, practice, or 
policy. The court may enjoin any act, practice, or policy which is ille­
gal under AS 18.80 and may order any other relief, including the 
payment of money, th a t is appropriate. (§ 17(1) (2) ch 50 SLA 1959: 
am § 2 ch 117 SLA 1969; am § 1 ch 240 SLA 1970; am § 3 ch 70 SLA 
1972; am § 8 ch 12 SLA 1980; am § 78 ch 6 SLA 1984; am  § 2 ch 17 
SLA 1985)

R eviso r's  no tes . — C hapter 50 SLA 
1959 implemented the constitution by 
providing for the establishm ent  ̂'th e  su­
preme and superior court system under 
the constitution. It was designed to accom­
plish the transfer of judicial functions 
within the three-year transition period 
contemplated by the  Statehood Act, P.L. 
85-508 of Ju ly  7, 1958, with provision be­
ing made for a more rapid transfer if the 
President sooner ended the jurisdiction cf 
the territorial courts by executive order.

In November, 1959, eight superior court 
judges were appointed. On February 20, 
1960, the President signed Executive O r­
der No. 10,867, which ended the  jurisdic­
tion of the D istrict Court for the Territory 
of Alaska and proclaimed th a t the United 
States D istrict Court for the D istrict of 
Alaska was prepared to assume the func­
tions imposed upon it. Section 31(1) ch 50 
SLA 1959 provided th a t causes m ight be 
commenced, filed, and determined in the 
sta te  courts in each judicial district from 
the appointment of one or more judges for 
the district. Although by the term s of 
§ 31(2) the jurisdiction of the s ta te  courts 
was to be nonexclusive until Jan u a ry  3, 
1962, the elfect of the executive order was

to give them the exclusive jurisdiction 
which they would in any event receive on 
th a t date.

C ross re fe rences. — For intervention 
by the State Commission for Human 
Rights in an action brought under AS 
22.10.020(c), see AS 18.80.145. For appeal 
of sentence of im prisonm ent to court of 
appeals, see AS 22.07.020(b). For appeal 
from district court to superior court in 
crim inal actions, see AS 22.15.240(b).

E ffect o f am en d m en ts . — The 1984 
am endm ent rewrote th is section.

The 1985 am endm ent added the last 
sentence of subsection (a).

E d ito r’s no tes. — Section 37. ch. 12, 
SLA 1980 provides; "Sections 8, 15 and 31 
of this Act ha«e the effect of changing 
Rule 21, Rules of Appellate Procedure and 
Rule 7, District Court Crim inal Rules by 
am ending AS 22.10.020(a), AS 22.15.240. 
and AS 12.55 to provide th a t a sentence of 
90 days or more imposed by the district 
court may be appealed."

Section 12, ch. 17. SLA 1985 provides 
tha t the 1985 am endm ent to (at of this 
section applies only to cases filed on or 
after Ju ly  1, 1985.
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AS 14.20.145 is ex p ress ly  m ad e  su b ­
je c t to  th is  sec tion . Redman v. Depart­

ment of Educ., Sup. Ct. Op. No. 1009 (File 
Nos. 1802, 1822). 519 P.2d 760 (1974).

Sec. 14.20.160. Loss o f  te n u re  r ig h ts . Tenure righ ts are lost 
when the teacher’s employment in the d istrict is in terrupted  or term i­
nated. (§ 1 ch 92 SLA 1960; am § 1 ch 104 SLA 1965; am  § 20 ch 98 
SLA 1966; am  § 22 ch 37 SLA 1986)

E ffect o f am en d m en ts . — The 1986 
am endm ent deleted "or when the teacher

reaches the age of 65" a t  the end of the 
section.

Sec. 14.20.165. R e s to ra tio n  o f te n u re  r ig h ts . A teacher who held 
tenure rights and who was retired due to disability  under AS 
14.25.130, but whose disability  (1) has been removed, and the removal 
of th a t disability  is certified by a com petent physician following a 
physical or m ental exam ination, or (2) has been compensated for by 
rehabilitation  or other appropriate restorative education or training, 
and th a t rehabilitation  or restoration to health  has been certified by 
the division of vocational rehabilitation  of the departm ent, shall be 
restored to full tenure righ ts in the district from which the teacher 
was retired, a t  such tim e as an opening for which the teacher is quali­
fied becomes available. (§ 1 ch 71 SLA 1975)

Sec. 14.20.170. D ism issal, (a) A teacher, including a  teacher who 
has acquired tenure rights, m ay be dismissed a t any tim e only for the 
following causes:

(1) incompetency, which is defined as the  inability or th e  unin ten­
tional or in tentional failure to perform the teacher’s customary teach­
ing duties in a satisfactory manner;

(2) im m orality , which is defined as the commission of an  act which, 
under the  laws of the state, constitutes a crim e involving moral tu rpi­
tude; or

(3) substan tial noncompliance w ith the school laws of th e  state, the 
regulations or byla ws of the  departm ent, th e  bylaws of th e  district, or 
the w ritten  ru les of the superintendent.

(b) A teacher may be suspended tem porarily w ith  reg u lar compen­
sation during a  period of investigation to determ ine w hether or not 
cause exists for the issuance of a. notification of dismissal according to 
AS 14.20.180. (§ 2 ch 92 SLA 1960; am § 21 ch 98 SLA 1966; am §§ 1, 
2 ch 104 SLA 1966)

L eg isla tive  h is to ry  rep o rts . — For re­
port on ch. 104, SLA 1966, see 1966 House 
Journal, p. 988.
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N O TES TO  D ECISION S
a :’

In  g e n era l. — See annotations under 
AS 14.20.095, Notes to Decisions.

S u b sec tio n  (b) o f th is  section  is in a 
pe rm iss ive  form  and allows tem .w ary  
suspension during the investigitron. 
Nichols v. Eckert, Sup. Ct. Op. Nc, 060 
(File No. 1572), 504 P.2d 13ev 197.3).

A r ig h t o f  n o n te n u rc d  te a c ’vevs to a 
. h e a rin g  p r io r  to d ism issa l for cau se  is 

no t to  b e  found  in th is  sec tion . Nichols 
v, Eckert, Sup. Ct. Op. No. 660 (File No. 
1572), 504 P.2d 1359 (1973).

The express language of subsection (b) 
of this section clearly lacks any indication 
th a t the legislature intended to provide a 
hearing prior to dismissal for cause of a 
nontenured teacher. Nichols v. Eckert, 
Sup. Ct. Op. No, 860 (File No. 1572), 504 
P.2d 1359 (1973).

D esp ite  th e  re fe re n c e  to  AS 
,14.20.180. — The reference to AS 
14.20.180 in this section cannot reason­
ably be interpreted to extend the hearing 
rights-g iven to tenured teachers under 
th a t section to nontenured teachers. 
Nichols v. Eckert, Sup. Ct. Op. No. 860 
(File No. 1572), 504 P.2d 1359 (1973).

T he d is tin c tio n  in tre a tm e n t b e­
tw een  ten u red  a n d  n o n te n u re d  
te a c h e rs  is q u ite  c le a r  from the express 
term s of AS 14.20,180. Nichols v. Eckert, 
Sup. Ct. Op. No. 860 (File No. 1572), 504 
P.2d 1359 (1973).

V alid ity  o f d ism issal p ro ceed ings . — 
When a discharged teacher had not dem­
onstrated any way in which his dismissal 
was tain ted  by his temporary suspension 
with pay under subsection (b), nor any 
other way in which he was prejudiced by 
the suspension, his contention tha t the 
dismissal proceedings were void as a m at­
ter of law was found to be without merit. 
Renfroe v. Green, Sup. Ct. Op. No. 2233 
(File Nos. 4394, 4481), 626 P.2d 1068 
(1980).

D ism issal fo r im m orality . — In sub­
section (a)(2), the act m ust constitute a 
crime involving moral turpitude: a crimi­
nal conviction is not necessary. Kenai

C o lla te ra l re fe rences. — Temporary 
inability of teacher without fault of school 
authorities to perform duty as justifying 
term ination of contract or removal. 72 
ALR 283.

M arriage of teacher as ground of re­

Peninsula Borough Bd. of Educ. v. Brown, 
Sup. Ct. Op. No, 2886 (File No. 7763), 691 
P.2d 1034 (1984).

Although the Board of Education could 
not dismiss a teacher on an assum ption 
th a t a violation of AS 42.20.030(7) (wil­
fully diverting electricity) always consti­
tu tes a theft, the board had sufficient evi­
dence to conclude th a t the teacher had 
committed theft, and the dismissal for im­
morality was therefore valid even if  the 
teacher was not convicted under a theft 
statute. Kenai Peninsula Borough Bd. of 
Educ. v. Brown, Sup. Ct. Op. No. 2886 
(File No. 7763), 691 P.2d 1034 (1984).

in s tru c tio n s . — There was no erro r in 
the court's inclusion of an instruction on 
provisions of the Professional Teaching 
Practices Commission Code of E thics a l­
though there had been no determ ination 
th a t a dismissed teacher had violated the 
code by the commission when fair minded 
jurors, in the exercise of reasonable judg­
ment. could differ on whether certain  ac­
tions by the dismissed teacher were un­
ethical or otherwise constituted su bstan ­
tial non-compliance under subsection (a) 
of th is section. Renfroe v. Green, Sup. Ct. 
Op. No. 2233 (File Nos. 4394, 4481), 626 
P.2d 1068 (1980).

D irected  ve rd ic t. — When there was 
evidence th a t a dismissed teacher had 
verbally and physically abused another 
member of the teaching profession in front 
of students; and fair minded jurors, in the 
exercise of reasonable judgment, could dif­
fer on whether those actions violated pro­
visions of the code of ethics of the Profes­
sional Teaching Practices Commission or 
otherwise constituted incompetency or 
substantial noncompliance under subsec­
tion (a) of this section, the superior court 
did not err in failing to direct a verdict in 
the dismissed teacher's favor. Renfroe v. 
Green, Sup. Ct. Op. No. 2233 (File Nos. 
4394, 4481), 626 P.2d 1068 (1980).

C ited in Skagway City School Bd. v. 
Davis, Sup. Ct. Op. No. 1216 (File No. 
2265), 543 P.2d 218 (1975).

moval or discharge. 81 ALR 1033; 118 
ALR 1092.

Candidacy for or incumbency of public 
office or other political activity by teacher 
or other school employee as ground for 
dismissal or compulsory leave of absence. 
136 ALR 1154.
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Assertion of immunity as ground for 
discharge of teacher. 4<l ALR2d 799.

Notice of intention to discharge teacher, 
or not to renew-contract, sufficiency under 
sta tu tes requiring such notice. 92 ALR2d 
751.

Right to dismiss public school teacher 
on' ground th a t services are no longer 
needed. 100 ALR2d 1141.

Whut constitutes "incompetency" or "in­
efficiency" as u ground for dismissal or de­
motion of public school teacher. 4 ALR.'id 
1090.

Elements and measure of dumages in 
action by schoolteacher for wrongful dis­
charge. 22 ALR3d 1047. . . .

Use of illegal drugs as ground for dis­
missal of teacher, or denial or cancelation 
of teacher's certificate. 47 ALR3d 754.

Dismissal of, or disciplinary action 
against, public school teachers for viola­
tion of regulation as to dress or personal 
appearances of teachers. 58 ALR3d 1227.

Sexual conduct ns ground for dismissal 
of teacher or denial or revocation of teach­
ing certificate. 78 ALR3d 19.

W hat constitutes "insubordination" as 
ground for dismissal of public school 
teacher. 78 ALR3d 83.

Dismissal of public school teacher be­
cause of unauthorized absence or tard i­
ness. 78 ALR3d 117.

)

Sec. 14.20.175. N o n re ten tio n , (a) A teacher who has not acquired 
tenure rights is subject to nonretention for the school year following 
the expiration of the teacher’s contract for any cause which the em­
ployer determ ines to be adequate. However, a t the teacher’s request, 
the teacher is entitled io  a w ritten, sta tem ent of the cause for• i . i «- - • •
nonretention. The boards of city.and borough school districts and re­
gional educational attendance areas shall provide by regulation or 
bylaw a procedure under which a .nonretained teacher may request 
and receive an informal hearing by the board.

(b) A teacher who has acquired tenure rights is subject to 
nonretention for the following school year only for the following 
causes: • .

(1) incompetency, which is defined as the inability or the un in ten­
tional or intentional failure to perform the teacher’s customary teach­
ing duties in a  satisfactory m anner;

(2) imm orality, which is defined as the commission of an act which, 
under the laws of the state , constitutes a crime involving moral tu rp i­
tude;

(3) substan tial noncompliance with the school laws of the state , the 
regulations or bylaws of the departm ent, the bylaws of the district, or 
the w ritten  rules of the superintendent; or

(4) a necessary reduction of staff occasioned by a decrease in school 
attendance. (§ 22 ch 98 SLA 1966; am § 1 ch 11 SLA 1968; am  § 13 ch 
46 SLA 1970; am § 15 ch 124 SLA 1975)

NO TES TO DECISIO N S

S ection  ex ceeds fed era l c o n s titu ­
tio n a l req u irem en ts . — This section in 
requiring a sta tem ent of cause and an  op­
portunity to be heard, exceeds federal con­
stitu tional requirem ents. Shatting v. 
D illingham City School Dist., Sup. Ct. Op. 
No. 2177 (File No. 4240), 617 P.2d 9 
(1980).

D iscre tion  o f schoo l b o a rd s . — 4 
AAC 19.010. which provides th a t formal 
evaluations shall serve as a method for 
gathering data relevant to subsequent 
employment sta tus decisions pertaining to 
the person evaluated, cannot operate to 
lim it the broad discretion th a t was in ten­
tionally given to local school boards by the
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■legislature, and a school board's decision 
not to renew the contract of a nontenured 
teacher may be "for any cause which the 
employer determ ines to be adequate." 
Shatting v. Dillingham City School Dist., 
Sup. Ct. Op. No. 2177 (File No. 4240), 617 
P.2d 9 (1980).

Despite the broad language of subsec­
tion (a), the board's discretion is subject to 
certain lim itations; for example, a school 
board may not deny continued employ­
m ent to a teacher because of the teacher's 
exercise of first am endment rights, nor 
may a school board deny continued em ­
ployment to a  teacher if to do so would 
deprive the teacher of other rights tha t 
are guaranteed by constitution or sta tu te . 
Shatting v. Dillingham City School Dist., 
Sup. Ct. Op. No. 2177 (File No. 4240). 617 
P.2d 9 (1980).

R igh ts o f n o n rc ta in ed , n o n te n u re d  
te a c h e rs  a re  lim ited. — The righ ts of a 
nontenured teacher who is simply not re­
tained a t the end of his period of employ­
m ent are relatively limited. A 
nonretained, nontenured teacher has no 
constitutionally protected in terest in pub­
lic employment. Gorder v. M atanuska- 
Susitna Borough School Dist., Sup. Ct. 
Op. No. 929 (File No. 1754), 513 P.2d 1094 
(1973); S hatting  v. Dillingham City 
School Dist., Sup. Ct. Op. No. 2177 (File 
No. 4240), 617 P.2d 9 (1980).

P ro b a tio n a ry  em ployees w ho  a re  
o th erw ise  law fu lly  d isch arg ed  cu n n o t 
o b ta in  p e rm a n e n t s ta tu s  th ro u g h  
griev an ce  p ro c e d u re s  which do not pur­
port to modify the statutory provisions 
concerning tenure and term ination of em- 

' ployees. Gorder v. M atanuska-Susitna 
Borough School Dist., Sup. Ct. Op. No. 
929 (File No. 1754), 513 P.2d 1094 (1973).

T he g riev an ce  p ro ced u re  m ay  be of 
v a lue  to a n o n ten u red  te a c h e r  in al-

C o lla tera l re fe ren ces. — Right to dis­
miss public school teacher on ground that

tem pting to persuade the hiring authority 
th a t he should be retained. The process 
might on occasion bring forth evidence 
and argum ent by which the term ination 
of the nontenured teacher m ight be recon­
sidered. Gorder v. M atanuska-Susitna 
Borough School Dist., Sup. Ct. Op. No. 
929 (File No. 1754), 513 P.2d 1094 (1973).

B ut an y  su ch  re s u lts  an d  ac tio n  
w ould  b e  a m a tte r  w ith in  th e  d is c re ­
tio n  o f th e  h ir in g  u u th o r ity , and 
thereby a  m atter of grace ra th e r than  le­
gal right. Gorder v. M atanuska-Susitna 
Borough School Dist., Sup. Ct. Op. No. 
929 (File No. 1754), 513 P.2d 1094 (1973).

N o nre ten tio n  o f  te n u re d  te a c h e r  fo r 
su b s ta n tia l n o n co m p lian ce  w ith  d is ­
tr ic t reg u la tio n s  a ffirm ed . — See Fisher 
v. Fairbanks N. S ta r Borough School 
Dist., Sup. Ct. Op. No. 2960 (File No. 
7446), 704 P 2d 213 (1985).

S ubm ission  of a lleged  b re a c h  o f co l­
lective b a rg a in in g  a g re e m e n t to a rb i­
tra t io n . — Where procedures concerning 
the nonretention of teachers are  negoti­
ated by a school district and a teachers’ 
union and are included w ithin a collective 
bargaining agreement, a nontenured 
teacher who is not retained by the school 
district can submit an alleged breach of 
the collective bargaining agreem ent to a r ­
bitration, though the arb itra to r's  latitude 
in fashioning an appropriate remedy is re ­
stricted by the language of subsection ia>. 
Jones v. Wrangell School Dist., Sup. Ct. 
Op. No. 2917 (File Nos. S-223/S-224), 696 
P.2d 677 (1985).

Q uoted  in M atanuska-Susitna Bor­
ough v. Lum, Sup. Ct. Op No. 1179 1 File 
Nos. 2241, 2250), 538 P.2d 994 11975); 
Je rre l v. Kenai Peninsula Borough School 
Dist., Sup. Ct. Op. No. 1458 (File No. 
2901), 567 P.2d 760 (1977).

services are no longer needed. 100 Al,R2d 
1141.

Sec. 14.20.180. P ro c e d u re  an d  h e a r in g  upon  n o tice  o f d ism is­
sa l o r  n o n re te n tio n , (a) An employer shall include in a notification 
of dismissal of a teacher who has not acquired tenure rights, or of 
nonretention or dismissal of a tenured teacher, a sta tem ent of cause 
and a complete bill of particulars.

(b) The tenured teacher may, within 15 days immediately following 
receipt of the notification, notify the employer in writing th a t a hear­
ing before the school board is requested. The tenured teacher may
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require in the notification th a t the hearing be either public or private 
and th a t the hearing be under oath or affirmation. The notification 
may also require- th a t the right of cross-examination be provided and 
th a t the tenured teacher be represented by counsel and have the righ t 
to-subpoena a person who has made allegations which are used as a 
basis for the decision of the employer.

(c) Upon receipt of the notification requesting a hearing, the em ­
ployer shall immediately arrange for a hearing, and shall notify the 
tenured teacher or adm inistrator in w riting of the date, time, and 
place of the hearing. A w ritten transcript, tape, or sim ilar recording of 
the proceedings shall be kept. Transcribed copies shall be furnished to 
the tenured teacher for cost upon request of the tenured teacher. A 
final decision of the school board requires a majority vote of the mem­
bership. The vote shall be by roll call. The final decision shall be 
w ritten  and contain specific findings of fact and conclusions of law. A 
w ritten  notification of the decision shall be furnished to the tenured 
teacher w ithin 10 days of the date of the decision. (§ 3a ch 92 SLA 
1960; am § 23 ch 98 SLA 1966; am §§ 2, 3 ch 11 SLA 1968; am § 14 
ch 46 SLA 1970; am §§ 16, 17 ch 124 SLA 1975)

NO TES TO D ECISION S

S ection  d e sc rib e s  p ro ced u re . — This 
section describes the adm inistrative pro­
cedure, which includes a hearing, when a 
tenured teacher has been given a notice of 
dismissal or nonretention. Corso v. Com­
missioner of Educ., Sup. Ct. Op. No.-1412 
(File No. 2870), 563 P.2d 246 (1977).

R eferen ce  to  sec tio n  in  AS 14.20.170 
d o es no t ex ten d  h e a rin g  rig h ts  to  n o n ­
te n u re d  te a c h e rs . — The reference to 
th is section in AS 14.20.170 cannot rea­
sonably be interpreted to extend the hear­
ing rights given to tenured teachers under 
th is section to nontenured teachers. 
Nichols v. Eckert, Sup. Ct. Op. No. 860 
(Fil" No. 1572), 504 P.2d 1359 (1973).

B u t co n s titu tio n a l d u e  p ro cess re ­
q u ire m e n ts  overcom e an y  s ta tu to ry  
ru le . — Even though a hearing is not ac­
corded to nontenured teachers by sta tu te , 
the constitutional requirem ents of due 
process overcome any statutory rule. 
Nichols v. Eckert, Sup. Ct. Op. No. 860 
(File No. 1572), 504 P.2d 1359 (1973).

A nd n o n te n u re d  te a c h e rs  a re  e n ti­
tled  to h e a rin g  u p o n  dism issal. — 
W here a mid-year dismissal is a t issue, 
clearly the teachers have been deprived of 
an in terest in property, namely, their 
present teaching post. This is an interest 
protected by the 14th am endment to the 
United States Constitution and by the

first article of the Alaska Constitution, 
and thus they are entitled to a hearing. 
Nichols v. Eckert, Sup. Ct. Op. No. 860 
(File No. 1572), 504 P.2d 1359 (1973).

W hen dism issul effective. — The "no­
tification of dismissal” is a notice tha t the 
board has voted in favor of dismissal, but 
the dismissal cannot be effective until the 
teacher has had an opportunity to request 
a hearing if one is desired. Kenai Penin­
sula Borough Bd. of Educ. v. Brown, Sup. 
Ct. Op. No. 2886 (File No. 7763), 691 P.2d 
1034 (1984).

Since th is section gives the teacher 15 
days in which to request a hearing, the 
term ination is n<-‘ effective until a t least 
15 days following the notification of dis­
missal. Kenai Peninsula Borough Bd. of 
Educ. v. Brown. Sup. Ct. Op. No. 2886 
(File No. 7763). 691 P.2d 1034 (1984).

If the teacher does not request a hear­
ing, the dismissal becomes effective im­
mediately following the expiration of the 
15 day period: if the teacher does request 
a hearing, the dismissal can only be effec­
tive after a final majority vote following 
the hearing. Kenai Peninsula Borough 
Bd. of Educ. v. Brown, Sup. Ct. Op. No. 
2886 (File No. 7763), 691 P.2d 1034 
(1984).

Meeting resulted in a dismissal prior to 
a hearing in violation of teacher’s due pro-
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cess rights where the teacher was notified 
th a t the Board of Education had approved 
a recommendation for his immediate dis­
missal and tha t his pay was term inated 
effective the day of the meeting, and he 
was told tha t he could request a hearing, 
bu t the dismissal was nonetheless effec­
tive prior to the hearing. Kenai Peninsula 
Borough Bd of Educ. v. Brown. Sup, Ct. 
Op. No. 2886 (File No. 7763), 691 P.2d 
1034 (1984).

A h e a rin g  is th e  p ro ced u re  m ost 
likely  to  lead  to  a  fa ir  d e te rm in a tio n  
regarding the dismissal of a nontenured 
teacher. The stigm a which attaches to a 
discharge for incompetence is sufficiently 
injurious to call for this type of safeguard. 
Nichols v. Eckert, Sup. Ct. Op. No. 860 
(File No. 1572), 504 P.2d 1359 (1973).

A full ju d ic ia l h e a r in g  is n o t n eces­
sa ry , bu t a hearing th a t allows the ad­
m inistrative authority to examine both 
sides of the controversy will protect the 
in terests and rights of all who are in­
volved. Nichols v. Eckert, Sup. Ct. Op. No. 

'860  (File No. 1572), 504 P.2d 1359 (1973).

B ut n o n te n u re d  te a c h e rs  m u st be 
given o p p o rtu n ity  to p re s e n t de fense  
by testim ony . Nichols v, Eckert, Sup. Ct. 
Op. No. 860 (File No. 1572), 504 P.2d 1359 
(1973).

H e arin g  com plied  w ith  sec tio n  an d  
te a c h e r’s d u e  p ro cess r ig h ts . — See 
Kenai Peninsula Borough Bd. of Educ. v. 
Brown, Sup. Ct. Op. No. 2886 (File No. 
7763), 691 P.2d 1034 (1984).

W hen tim e fo r ap p ea l beg in s to  run . 
— In light of the provision in subsection 
(c) of th is section th a t the final decision of 
the school board must be "w ritten and 
contain specific findings of fact and con­
clusions of law,” the time for appeal from 
the board’s determ  ,ation did not begin to 
run  until the w ritten decision was mailed 
or delivered to the teacher. Je rre l v. 
Kenai Peninsula Borough School Dist., 
Sup. Ct. Op. No. 1458 (File No. 2901), 567 
P.2d 760 (1977).

A pplied  in Renfroe v. Green, Sup. Ct. 
Op. No. 2233 (File Nos. 4394, 4481), 626 
P.2d 1068 (1980).

C o lla te ra l re fe ren ces . — Request for 
hearing, sufficiency under sta tu te  requir­
ing hearing on request before discharge. 
89 ALR2d 1018.

Sufficiency of notice of intention to dis­
charge teacher or not to renew contract

under sta tu tes requiring such notice. 92 
ALR2d 751.

Elements and measure of dam ages in 
action by schoolteacher for wrongful dis­
charge. 22 ALR3d 1047.

Secs. 14.20.185 — 14.20.200. Procedure and hearing; appeals. [Re­
pealed, § 59 ch 98 SLA  1966.]

Sec. 14.20.205. Ju d ic ia l  rev iew . If a school board reaches a deci­
sion unfavorable to a teacher, the teacher is entitled to a de novo tria l 
in the  superior court. However, a teacher who has not attained  tenure 
rights is not entitled to judicial review according to th is section. (§ 24 
ch 98 SLA 1966; am § 1 ch 148 SLA 1966; am § 4 ch 11 SLA 1968; am 
§ 18 ch 124 SLA 1975)

NOTES TO DECISIONS

T h is sec tion , g ra n tin g  a tr ia l de novo 
to te a c h e rs , does n o t v io la te  th e  se p a ­
ra tio n  o f pow ers. M atanuska-Susitna 
Borough v. Lum, Sup. Ct. Op. No. 1179 
(File Nos. 2241, 2250), 538 P.2d 994 
(1975).

O n its  face, th is  sec tion  b e a rs  no  r e ­
la tio n  to  th e  g en era l p ro v isio n s gov­
e rn in g  ju d ic ia l ap p ea ls , which is cov­
ered by Title 22. M atanuska-Susitna Bor­

ough v. Lum, Sup. Ct. Op. No. 1179 (File 
Nos. 2241, 2250). 538 P.2d 994 (1975).

AS 22.10.020 d o cs n o t su p e rse d e  th is  
sec tion . — AS 22.10.020, which provided 
in § 17(1), ch. 50, SLA 1959. th a t "All 
hearings on appeal from any final order or 
judgm ent of a subordinate court or adm in­
istrative agency shall be on the record u n ­
less the superior court, in its discretion, 
shall grant a trial de novo, in whole or in
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part," does not supersede this section, 
which expressly m andates de novo re­
views for tenured teachers. Mnlnnuskn- 
Susitnu Borough v. Lum. Sup. Ct. Op. No. 
113a (File Nos. 2241, 22501. 538 P.2d 994 
(1975).

In reenacting AS 22.10.020 in 1970 the 
legislature has not unequivocally ex­
pressed any in ten t to deny tenured 
teachers de novo review nor was the reen­
actm ent part of u comprehensive revision, 
M atanuska-Susitna Borough v. Lum. Sup. 
Ct. Op. No. 1179 (File Nos. 2241, 22501, 
538 P.2d 994 (1975).

Since this section and AS 22.10.020 aro 
not irreconcilubly conflicting, but can be 
intelligently read us conterminous expres­
sions of a general rule and an exception to 
it. nothing in the edicts of sta tutory  con­
struction requires us to find tha t th is sec­
tion has been rendered inoperative by the 
reenuctm ent of AS 22.10.020. M atanuska- 
Susitna Borough v. Lum, Sup. Ct. Op. No. 
1179 (File Nos. 2241, 2250), 538 P.2d 994 
(1975).

A policy fac to r m ilita tin g  in fa v o r o f 
a  full ap p lica tio n  o f th is  section  is tha t 
a tenured teacher against whose favor a 
decision has been reached is faced with 
the loss of a very im portant .right: his 
source of income. In th is connection, it is 
not necessary to indulge ir. such 
classificatory labels as "vested right" or 
"property right," for it is enough th a t the 
righ t be recognized as im portant for it to 
act as a guide to decision in the interpre­
tation of this section. M atanuska-Susitna 
Borough v. Lum, Sup. Ct. Op. No. 1179 
(File Nos. 2241, 22501, 538 P.2d 994 
(1975).

R igh ts o f n o n rc ta in ed , n o n ten u red  
te a c h e rs  a re  lim ited. — The rights of a 
nontenured teacher who is simply not re ­
tained a t the end of his period of employ­
m ent are relatively limited because such a 
teacher has no constitutionally protected 
interest in public employment. Gorder v, 
M atanuska-Susitna Borough School Dist., 
Sup. Ct. Op. No. 929 (File No. 1754), 513 
P.2d 1094 (1973).

P ro b a tio n a ry  em ployees w ho a re  
o th erw ise  law fully  d isch a rg ed  c a n n o t 
o b ta in  p e rm a n e n t s ta tu s  th ro u g h  
g riev an ce  p ro ced u res  which do not pur­
port to modify the statutory provisions 
concerning tenure and term ination of em­
ployees. Gorder v. M atanuska-Susitna 
Borough School Dist., Sup. Ct. Op. No. 
929 (File No. 1754), 513 P.2d 1094 (1973).

T h e  g riev an ce  p ro c e d u re  m ay be of 
v a lu e  to  a n o n ten u red  te a c h e r  in a t­

tem pting to persuade the hiring author,viy 
that he should lie retained. The process 
m ight on occasion bring forth evidence 
nnd nrgumer.„ by which the term ination 
of the nontenurcd teacher m ight bo recon­
sidered. Gorder v. M atonusku-Susitna 
Borough School Dist., Sup, Ct. Op. No. 
929 (File No. 1754), 513 P.2d 1094 (1973).

But uny su ch  re su lts  an d  ac tion  
w ould be a  m u tte r w ith in  th e  d isc re ­
tion o f th e  h iring  u u th o rity , and 
thereby a m atter of grace ra th er than le­
gal right. Gorder v. M atanuska-Susitna 
Borough School Dist., Sup. Ct. Op. No. 
929 (File No. 1754), 513 P.2d 1094 (1973).

R ight o f n o n te n u rc d  te a c h e r  to ju d i­
cial rev iew . — While th is section docs 
not extend the tenured teacher's right to a 
trial de novo to a nontenurcd teacher, nei­
ther does it preclude a more limited form 
of judiciul review of the school board deci­
sion; therefore c nontenurcd teacher has a 
right to judicial review, on the record, of a 
school board's nonretentiou, and although 
a review on the record is all th a t is re ­
quired, in its discretion the superior court 
may grant a trial de novo. Shatting v. 
Dillingham Citv School Dist., Sup. Ct. Op. 
No. 2177 (File No. 4240), 017 P.2d 9 
(1980).

C o urts  g ra n te d  fac t-find ing  ro le . — 
While courts normally feel constrained to 
defer to the fact-finding role which the 
legislature has given to a particular 
agency, no such constraint logically 
should exist where the legislature itself 
has granted the courts a fact-finding role 
in their review of adm inistrative action. 
This section seemingly does ju s t tha t, for 
it expressly gran ts a tenured teacher a 
"trial de novo" following an unfavorable 
school board decision. M atanuska-Susitna 
Borough v. Lum, Sup. Ct. Op. No. 1179 
(File Nos. 2241, 2250), 538 P.2d 994 
(1975).

W hen tim e fo r  ap p ea l b e g in s  to  ru n . 
— In light of the provision in AS 
14.20.180(c) th a t the final decision of the 
school board m ust be "w ritten and contain 
specific findings of fact and conclusions of 
law,” the time for appeal from the board’s 
determination did not begin to run until 
the w ritten decision was mailed or deliv­
ered to the teacher. Jerrel v. Kenai Penin­
sula Borough School Dist., Sup. Ct. Op. 
No. 1458 (File No. 2901), 567 P.2d 760 
(1977).

A pplied in Renfroe v. Green, Sup. Ct. 
Op. No 2233 (File Nos. 4394, 4481), 626 
P.2d 1068 (1980); Jones v. W rangell
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School Dist., Sup. Ct. Op. No. 2917 (Fite 
Nos. S-223/S-224), 696 P.2d 677 (1985).

Q uoted  in Sjong v. State, Dep't of Reve­
nue, Sup. Ct. Op. No. 2269 (File No. 4255), 
622 P.2d 967 (1981); Fedpac ln t’1, Inc. v.

S tate, Sup. Ct. Op. No. 2520 (File No. 
6034), 646 P.2d 240 (1982); Fisher v. F a ir­
banks N. S tar Borough School Dist., Sup 
Ct. Op. No. 2960 (File No. 7446), 704 P.2d 
213 (1985).

Sec. 14.20.207. [Renumbered as A S  14.20 215.1

Sec. 14.20.210. A u th o rity  o f schoo l b o a rd  oi d e p a r tm e n t to  
a d o p t by law s. A school board or the departm ent may adopt teacher 
tenure bylaws not in conflict with the regulations of the departm ent 
or sta te  law. (§ 4 ch 92 SLA 1960; am § 26 ch 98 SLA 1966)

Sec. 14.20.215. D efin itions. In AS 14.20.010 — 14.20.215
(1) "continuous employment” means employment which is w ithout 

interruption except for tem porary absences approved by the employer 
or its designee, or except for the interval between consecutive school 
term s if the teacher is employed only for the m onths of the school 
term;

(2) "dism issal” means term ination by the employer of the contract 
services of the teacher during the time a teacher’s contract is in force, 
and term ination of the righ t to the balance of the compensation due 
the teacher under the contract;

(3) "employer” m eans the school board or superin tendent which ap ­
points the teacher;

(4) "nonretentinn" m eans the election by an employer not to re-em- 
ploy a teacher for the school year o • school term  imm ediately follow­
ing the expiration of the teacher’s curren t contract;

(5) "school year” includes "school term ” if the teacher is employed 
only for the period of the school term ; and

(6) "teacher” means a person serving in a  teaching, counseling, or 
adm inistrative capacity and required to be certificated in order to hold 
the position. (§ 25 ch 98 SLA 1966; am § 15 ch 46 SLA 1970; am § 19, 
ch 124 SLA 1975)

R ev iso r’s no tes. — Formerly AS 
14.20.207. Renumbered and reorganized 
to alphabetize the defined term s in 1987,

NOTES TO D EC ISIO N S

A pplied  in Griffm v. Galena City 
School Dist., Sup. Ct. Op. No. 2469 (File 
No. 5388), 640 P.2d 829 (1982).

Q uoted  in Begich v. JefFcrson. Sup. Ct. 
Op. No. 481 (File No. 894), 441 P.2d 27 
(1968); S tate v. Redman, Sup. Ct. Op. Nc. 
755 (File No. 1431), 491 P.2d 157 (1971); 
Shatting v. Dillingham City School Dist.,

Sup. Ct. Op. No. 2177 (File No. 4240), 617 
P.2d 9 (1980).

C ited  in Alaska State-O perated School 
Sys. v. Mueller, Sup. Ct. Op. No. 1157 
(File No. 2138), 536 P.2d 99 (1975); 
Skagway Citv School Bd. v. Davis, Sup. 
Ct. Op. No. 1216 (File No. 2265), 543 P.2d 
218 (1975); Northwest Arctic Regional
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,

nonretention,-
should apply Alaska law1 here in determin- The teachers brought action in the Superi-
ing the rights of the riparian owners, the or Court, Third Judicial District, Anchor 
Pankratzes. - ont!>rq hd& ■ ,»ge» Ebtfl H. Lewis, J., seeking a".’trial dej

ny.

I

ill

'tpLooking-to Alaska law, I  find no evi- -novo. The trial de novo was denied and 
dence that in Alaska an owner of riparian hearing was held on the record on]y. ,,T h e l»
land may acquire title to accreted land be- dismissal of the wife teacher was re v e rs e d "

and her case remanded. The husband- 
teacher’s case was also remanded, for fui-iy

low the ordinary-high water ‘ mark.7 
Therefore, i  am in arreement with the ma­
jority, land the parties,'that the State has ther consideration. The school board ?,p.;

. .  ,   v  ,4■

title to the bed of the Chena River up to 
•,the ordinary-high watei .mark as modified 
rby accretion.1 Since'Alaska law on this 
point is the same as federal law, in the ab­
sence of Alaska precedent regarding deter­
mination of the ordinary high water mark, 
federal case law is highly persuasive.

(O J in HUHIU *TtT[H

,1'.'

MATANUSKA-SUSITNA BOROUGH 
et al., Appollants, 

v"
W. Burton LUM and Helen Lum, 

Appellees.
W. Burton LUM and Helen Lum, 

Cross-Appellants, 
v.

MATANUSKA-SUSITNA BOROUGH 
et at., Cross-Appellees.

Nos. 2241, 22S0.

Suprem e Court of Alaska. 
Aug. 8, 1075.

Tenured teachers received notices of 
nonretention and, after a hearing, the

erty rights in ripnrinn land. By invoking 
fc-dernl law, the Court was nble to exercise 
jurisdiction by granting certio rari; if state 
law were held controlling, the state supreme 
court decisions would not have been revicwnble 
because they would lmvc re.ii._-d on inde­
pendent, adequate state law grounds. Sea 
Fox Film Corp. r. Muller, 29d U.S. 207, 50 
S.Ct. 183, SO LE d, 15S (1935). Thus, the 
Court may have introduced federal law into 
these cases in order to correct “erroneous” 
state court decisions. See Donelli Cattle Co. 
v. Arizona, -114 U.S. 313, 337, 94 S.Ct. 317,

pealed, and the teachers cross-appealed.'
The Supreme Court, Connor, j ., ' held thai 'i 
where no express provision covered the' 
time for filing an appeal from dismissal of 
a teacher, an appeal brought 29 days after 
final administrative decision was made was 
timely. A general statute providing that 
all hearings on appeal from any final order-,,® 
or judgment of subordinate court or ad- . 
ministrative agency shall be on the record 
unless the superior court in its discretion 
shall grant trial de novo in whole or in 
part did not supersede the education statute -j-j? 
expressly mandating de novo reviews for ^ 
tenured teachers. Where the school board 
had not denied the wife teacher procedural Jg 
due process rights and where she had not 
been fired for exercising certain substan- : 
live constitutional rights and there was no 
statute providing for reinstatement with . 
back pay, she demonstrated no right to au- . 
tomatic imposition of damages in the form 
of back pay. '

Remanded.
Erwin, J., filed a concurring opinion.

I. Schools and School D istricts <&=>14 1(5) 
Appeal to superior court f ile ' eight 

days after board’s action in dismiss.,ig ten­
ured teacher was timely. Dist.Ct.Rules, 
Civ. rules 21, 21(a, e ); AS 14.20.205, 44.-

531, 3S L.Ed.2d 52G, 545 (1973) (Stewart, 
,T., dissenting). The application of federal 
law in Ilonelli Cattle Co. is criticized in Note, 
50 Wush.L.Rcv. 777 (1975).

■t
15

7. See Schafer r. Schnabel, 494 P.2d S02 
(Alnska 1972) (holding that accretion bene­
fits the riparian owner of constal lund so long 
ns the accreted land is above mean high tide, 
the boundary of seabed land conveyed to 
Alaska under the Submerged Lands Act of 
1953).
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62.330, 44.62.560(a); Rules of Appellate 
Procedure, rule 45(a)(2), (i).:i
2. Schools and School D istric ts @=141(5) ' /  ■ 

Under statute providing trial de novo 
for any tenured teacher dismissed by 
school board or appeal panel, plain, speedy 
and adequate rem edy‘a t ' law existed for 
dismissed teacher, and rule concerning time 
for filing petition for review with superior 
court was inapplicable. Dist.Gt.Rules, Civ. 
rules 21,'21(a, e );  A S ‘14.20.205, 44.62.330, 
44.62.560(a); Rules o f  Appellate Proce­
dure, rule 45(a) (2), (i).
a  A dm in istrative Law and Procedure @=722 

Rule setting 30-day deadline for ap­
pealing from administrative rulings did not 
become effective until March of 1973, and 
it did not control litigation commenced in 
September, 1972. AS 44.62.330; Rules of 
Appellate Procedure, rule 45 (a)(2), (i).
4. Schoc’j  and School D istricts @=141(5)

W here no express provision covered 
time for filing appeal from dismissal of 
teacher, appeal brought 29 days after final 
administrative decision was made was 
timely. AS 14.20.205, 44.62.330; Rules of 
Appellate Procedure, rule 45(a)(2), (i).
5. C onstitu tional Law @=74 

Schools and School D istric ts  @=10
Statute granting a trial de novo to 

teachers does not violate separation of 
powers. AS 14.20.205.
5. Schools and School D istricts @=10

General statute providing that all 
hearings on appeal from any filial order or 
judgment of subordinate court or adminis­
trative agency shall be on the record unless 
superior court, in its discretion shall grant 
trial de novo in whole or in part did not 
supersede education statute expressly man-
I. AS 1-1.20.175 provides in p u t t :

"(b ) A tencher who has acquired tenure 
rights Is subject to uonretoution tor the 
following school year only for the following 
causes:

(1) incompcteney. which is defined as the 
inability or tha unintentional or Intentional 
failure to perform the teacher's customary 
teaching duties iu n satisfactory manner;

(2) immorality, which is defined as the 
commission of an act which, ur ler the laws

dating de novo reviews for tenured teach­
ers. AS 14.12.080, 14.20 205, 22.10.020, 22.- 
10.020(a).i 4  vrf i-tp.' m W ff.- (iJ r j  . 'W jj 
7. Schools and School Districts @=141(6)

Where school board had not denied 
nonretained, tenured teacher procedural 
due process rights and where teacher had 
not been fired for exercising certain sub­
stantive constitutional rights and there was 
no statute providing for reinstatement with 
back pay, she demonstrated no right to au­
tomatic imposition of damages in form of 
backpay. AS 14.20.175, 14.20.205. -

W. C. Arnold, Anchorage, John D. 
Shaw, Palmer, for appellants and cross-ap­
pellees.
. John R. Strachan, Anchorage, for appel­

lees and cross-appellants.

OPIN IO N 
Before RABINOW ITZ, C. J., and 

CONNOR, ERW IN, BOOCHEVER and 
FITZGERALD, JJ.

CONNOR, Justice.
This case brings up for review several 

questions about the procedures employed, 
and the rights of tenured teachers, in non­
retention proceedings. W. Burton Lum 
and Helen Lum were both tenured teachers 
,<ith • the Matanuska-Susitna School Dis­
trict. In March of 1972, they both receiv­
ed notice^ of nonretention advising them 
that they would ro t be retained as teachers 
for the 1972-73 school year. The notices 
stated causes and detailed particulars; The 
Lums were both charged with incompeten­
cy and substantial noncompliance with 
rules and directives.1 The school board

of the state, constitutes n crime involving 
moral tu rp itud e ;

(3) substantial noncomplinnce with the 
school laws of the state, the regulations or 
bylaws of the department, th" bylaws of the 
district, or the w ritten rules of the super­
intendent ; or

(4) a necessary reduction of staff occa­
sioned by a decrease in school nttcn-lance.”
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noted that j  
,um was is-; - 
cision.con-^ 
have beeh!^ 
Since the v 

n  was dis-.’j 
appellants'^;;

provided the Lunis with a public hearing, evidence to support the school boar
•j j ' a t . ^ h i c h i  the ,Lums were represented by' findings; it is contended that there v
, o(l counsel.;  In August of 1972 the school substantial evidence to,r .support t

board issued a decision sustaining the non- * ' ' board’s decision and the reversal there- .* i ♦« Q(V • • ■ t ■ ; f i * *
v i  ,u retention of the Lums. (. fn.fr?**> n o t iW ‘ by the superior court was error. '
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,, , lfO n  Scptcr.iber 1, 1972, the Lums com- By cross-appeal Mr. Lum contends th
menccd an action in the superior court, AS 14.20.205 , guarantees him a trial i

, v ,seeking a trial de novo pursuant to AS 14.- .novo, and that the superior court shou
liu.. 20.205, which providesr n' iJ.iriMftft'J'oyfifjc;/. not have remanded his case to. the scho-

■'•"ID a'school board or appeal 'panel board. ,. By cross-appeal Mrs.,.Lum cot
io; ^-rc.«aches.vii,,'aecisibr» ' ! unfavorable l’td ',la tends that th e . superior court, should nc

j  • L  • . ,  ,  « , . .  t ,  v f  ‘ t • v  •! * ■-%
p. ; > te n rh e r  : thp  tp a r h r r  is en titled  to  a  rip merely have reversed her dismissal, with

remand to the school board, but that i
tid i teacher,1 the teacher is entitled to a de
I,.- novo trial in the superior court.- How­

ever, a teacher who has not attained ten­
ure rights is not entitled to judicial re­
view according to this section."
On January 9, 1973, the superior court 

denied a trial de novo, and ruled that the 
Lums were limited to a judicial review on 
the record made before the school board. 
The Lums then petitioned this court for 
review of that ruling, but the petition was 
denied. *'

Subsequently, the superior court held a 
hearing on the record only. On April 22, 
1974, the court reversed Helen Lum’s dis- 

. missal and remanded her case to the school 
board for action not inconsistent with the 
court’s decision. At the same time the su­
perior court remanded W. Burton Lum’s 
case to the school board for further con­
sideration. From this ruling the school 
board appeals and the Lums cross-appeal.

The school board presents two main argu­
ments on appeal:

(1) The school board claims that the 
Lums failed to appeal or seek review 
fiom the school board's initial decision 
in a timely manner;
(2) The school board urges that neither 
the superior court nor this court can re­
verse the. school board’s decision unless 
the record shows a lack of substantial

2. D istrict Court Civil Rule 21(e) concerns the 
time for filing n petition for review with 
the superior court. The rule sta tes:

"Tho time within which a petition for 
review may be filed shall he 10 days from 
the date of the order or decisions sought to 
ho reviewed, except that upon a showing of

should have ordered her reinstated witl 
full back pay.

Timeliness o f Appeal to Superior Court 
. The school board asserts that the 29-day 

delay between the school boa'rd’s decision 
on August 3, 1972, and the filing of the su­
perior court action on September 1, 1972, 
renders the Lums’ appeal untimely. This 
is said to contravene the 10-day provision 
of District Court Civil Rule 21(e).2 . . 1$

[1] Initially it should be 
while a board decision on Mr. Lum 
sued on August 3, 1972, the 
ceming Mrs. Luin appears to 
rendered on August 24, 1972. 
complaint alleges that Mrs. Lum 
missed on August 24, and since 
answer failed to contravene that 
it must be taken as true that, for the 
poses of this litigation, Mrs. Lum’s 
sal date was August 24, 1972. Under 
conditions, Mrs. Lum’s appeal to the 
rior court was certainly timely, even 
District Court Civil Rule 21(e), since 
was filed eight days after the board’s 
tion.

[2]
21(e)

However, 
seems to

the reliance 
be misplaced.

on 
D istrid

excusable neglect based on n failure of & 
party  to lenrn of the order or decision the 
superior court may extend the time lot 
filing the petition not exceeding 10 4®I* 
from the expiration of the original time 
herein prescribed."


