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The listing of property which is subject to for-
%

feiture is similar to that found in federal law, (see 21 

U.S.C. §881 (a) (1)-(6) , as amended in 1979) with the a d d i­

tion of subsection (7), which provides for the forfeiture 

of firearms which are visible, carried during, or used in 

furtherance of a violation of this cha{ 2r or AS 11.71.

A vehicle used in the commission of an offense 

involving a controlled substance is subject to forfeiture 

under subsection (a)(A) only when the offense is a
<?

felony. The person, for example, who is arrested for a 

misdemeanor, such as possession of marijuana while o p e r­

ating a propelled vehicle (sec. Ilf. 7 1 1060 (a) (2) )' does nc 

face forfeiture of the vehicle involved.

Subsection (a)(4) specifically protects innocent 

owners of or holders of secured interests in conveyances 

such as automobiles and airplanes. For example, under 

subparagraph (a)(4)(A), if an uncle loans his car to his 

nephew without knowledge that the nephew intends to use 

the vehicle to violate AS 11.71, and the uncle (owner) did 

not consent to the illegal use of the vehicle and would

not have consented had he known of the intended use of the

vehicle for the illegal purpose, the vehicle may not be 

forfeited under this section. This paragrap’ also applies 

to rental car agencies which may innocently rent an au t o­

mobile to a person who violates AS 11.71. Once the state

has met its burden of proving by a preponderance of the

evidence that the conveyance was used during or in aid of



<r
a violation of AS 17.30 or 11.71, the burden then shifts 

to the innocent owner to establish by a preponderance of 

the evidence that he did not commit the unlawful act and 

did not consent to or know of the act. Subparagraph 

(a)(4)(A) thus establishes the right to "remission" by an 

innocent, non-negligent owner. See the commentary accom­

panying subsections (n) and (o).

Under subparagraph (a)(4)(B), once the state has 

proven by a preponderance of the evidence that the convey­

ance was used during or in aid of a violation of AS 17.30 

or 11.-71, a person who holds a valid security interest in 

the conveyance at the time of the/seizure must then estab­

lish, by a preponderance of the evidence, that be was not 

^  a party to the violation, and did not consent to or know

of the violation. This subparagraph does not prevent the 

ultimate forfeiture of the conveyance if the state has met 

i£s burden of proof. However, it and other subsections, 

including (n) and (o), do provide a means by which the 

secured party can recover his interest in the conveyance.

Subsection (b) sets out the burden of proof 

applicable to forfeiture proceedings under this chapter.' 

Property may be forfeited after the defendant is convicted 

of a criminal offense under AS 17.30 or 11.71. Property 

may also be forfeited in a separate in rem civil proceed-, 

ing against the property. The Rules of Civil Procedure 

would apply, and the state,, as plaintiff, would be r e­

quired to prove by a preponderance of the evidence, that
C

-49-



the property was used during or in aid of a violation of 

AS 17.30 or 11.71.

Forfeiture can take place without regard to the 

institution or outcome of a criminal proceeding under sub­

section (c). So long as the state can prove by a prepon­

derance of the evidence that the property was used during 

or in aid of a violation of one of the applicable c ha p­

ters, the property can be forfeited.

Subsection (c) specifically provides that a 

criminal conviction is not a defense in an In rem p r o­

ceeding brought against the property under this chapter. 

Federal case law provides that at djismissal of a criminal 

case is not a bar to an ijn rem proceeding; United States 

v. One (1) 1969 Buick P d v i e r a , 493 F.2d 553 (5th Cir. 

1974); nor is an acquittal a bar to an ija rem proceeding. 

One Lot Emerald Cut Stones and One Ring v. United S t a t e s , 

409 U.S. 232, 93 S. Ct. 489, 34 L. Ed. 2d 438 (1972); 

United States v. Kismetoglu, 476 F.2d 269 (9th Cir. 1973).

Property subject to forfeiture may be seized with 

or without a court order u n d e r•subsection (d). Officers 

may seize property without a court order if: (1) the

seizure is made pursuant to a valid search warrant' or 

incident to a valid arrest; (2) the property has been the 

subject of an earlier judgment in favor of the state; or

(3) there are exigent circumstances including probable 

cause that the property was used, is being used, or is 

intended for use in violation of AS 11.71 or 17.30, and
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the prcperty is easily movable. When it is seized without 

a court order, property may not be held for more than 48 

hours unless an extension is obtained from the court. To 

obtain a court order, a peace officer must show there is 

probable cause that the property may be forfeited under 

(a) of this section.

Once property has been seized or detained, the 

commissioner of public safety or a local law enforcement 

agency shall take custody of the property, under s u b­

section (e). Only the court with jurisdiction over the 

property can cause a subsequent movement of the property 

out of the agency's custody. The (agency with custody of 

the seized property may seal the property, or remove it to 

a place which is designated by the court or is otherwise 

an appropriate location for it.

Subsection (f) provides that the property must be 

inventoried within 10 days after it is seized, and that 

the value of any items, other than controlled substances, 

must be appraised.

Under subsection (g), formal forfeiture proceed­

ings must be instituted within 20 days after s ei z u r e , ’ •• 

beginning with notification to any persons known to have 

an interest in the property. Where property has a value 

of $500 or more, notice of the for-feiture action is to be 

published in a local n e w sp a pe r . Since controlled sub­

stances are summarily forfeited to the state under sub-
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section (p) , these formal proceedings do not apply to such
*

s u b s t a n c e s .

Subsection (h) requires any person-claiming an 

interest in the property to file an answer within 30 days 

after service or publication of notice- If no answer is 

filed, the property is forfeited without further proceed­

ings .

The issue of forfeiture is tried before a judge, 

without a jury, according to subsection (i). The proceed­

ing may be postponed until after the determination of 

guilt or innocence on any pending criminal charge against 

any person or claimant, and without regard to whether an 

appeal is taken in any criminal proceeding. The burden of 

proof is set forth in subsection ( b ) , and has been d i s­

cussed previously.

Under certain circumstances, property may be 

released prior to the court's decision on forfeiture, 

under subsections (j)-(l). A party may petition the court 

for its release. The property can be released only where 

it will remain subject to the court's jurisdiction and 

where release is found to be in the best interest of the 

state or where a bond is posted equal to twice the value 

of the property. Additionally, the claimant can request 

sale of the property prior to the decision on forfeiture. 

This may occur in instances, for example, where the 

property is perishable. The proceeds of the sale are then 

treated as the property which is subject to forfeiture.
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Once the property is forfeited, the commissioner 

of administration determines the disposition' of the 

property. Various options are listed under subsection 

(m): the commissioner may destroy the property, sell it

and use the proceeds to cover expenses incident to the 

forfeiture, use the property to enforce the controlled 

substances laws, or forward it to the United States Drug 

Enforcement Administration.

Under subsection (n), a claimant who had a valid, 

good-faith interest in the property at the time of the 

illegal use, and who is innocent and ignorant of the 

illegal use or intended use, and riot negligent in 'lending 

or leasing his property, can later obtain either the item 

itself (if he is entitled to it under (a)(4)(A)), the 

value cf hia interest, or the item (if he is entitled to 

it under (a)(4)(B)), if he pays the difference between the 

value of the property and his interest in it. If the con­

veyance is forfeited under (a)(4)(B), the state can r e i m­

burse the secured party under subsection (n) (2).

Federal statutory and case law has established 

that only innocent parties, who are ignorant of the ille­

gal use or intended use of the property, and who are non- 

negligent in lending or leasing, their property, can q ua l i­

fy as claimants entitled to "remission" or "re mi t ta n ce ." 

S e e , e . g . , 18 U.S.C. § 3617(b), which codifies case law 

from the Prohibition Era. "Remission" is a form of 

"pardon" of the forfeited property. The L a u r a , 114 U.S.
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147, 5 S. Ct. 881 (1885). The birden is upon the claimant
*

to prove by a preponderance of the evidence that he 

deserv s relief under the remission standards. S e e , e . g . , 

Wilson Motor Co. v. United S t a t e s , 96 F.2d 29 (9th Cir. 

1938); United States v. C.I.T. C o r p . , 93 F.2d 469 (2d Cir. 

1937); United States v. One 1933 Ford V-8 C o a c h , 14 F. 

Supp. 243 (E.D. 111. 1936).

The claimant must secondly prove he had a good 

faith property interest in the item at the time of the 

illegal use. ' Florida Dealers and Growers Bank v. United 

S t a t e s , 279 F.2d 673 (5th Cir. 1960); United States v. One 

1936 Model Ford C o a c h , 58 F. Supp.' 802 (M.D. G a . 1944). 

Thirdly, the claimant must show he was ignorant of the 

illegal use or intended use and was not negligent in 

lending or leasing his property. S e e , e . g . , 18 U.S.C. § 

3617(b)(2); One 1941 Ford 1/2 .Ton Pickup Truck v. United 

S t a t e s , 140 F.2d 255 (6th Cir. 1944); Federal Credit Co. 

v. United S t a t e s , 109 F.2d 121 (5th Cir. 1940), r e h . d e n . 

Compare Calero-Toledo v. Pearson Yacht Leasing C o . , 416 

U.S. 663, 94 S. Ct. 2080, 40 L. Ed. 2d 452 (1974), reh. 

den. 417 U.S. 977, 94 S. Ct. 3187, 41 L. Ed. 2d 1148. See 

also State v. Rice and Cessna Finance C o r p . , 626 P.2d 104 

(Alaska 1981), which establishes a state constitutional 

right in Alaska of a secured party to protect its interest 

in forfeiture proceedings under the Fish and Game laws.

Subsection (o) provides that where the conveyance 

is subject to another's financial interest, the person who



used the conveyance, in violation of any chapter on con­

trolled substances, shall be assessed a fine at least 

equal to the cost of any lien payment or remittance made 

by the state to the secured interest, plus the reasonable 

costs of the seizure. This may include impound costs or 

special storage costs which may have been incurred, such 

as refrigeration of perishable chemicals.

Controlled substances, including plants, are sum­

marily forfeited to the state without any formal proceed­

ings under subsections (p) and (q). These subsections do 

not prevent a law enforcement agency from retaining con­

trolled substances as evidence, y
{ '

Sec. 17.30.130. JUDICIAL REVIEW.

This section provides for review by the superior 

court of administrative decisions made under the C o n­

trolled Substances Act in accordance with the provisions 

of the Alaska Administrative Procedure Act (AS 44.62).

Sec. 17.30.140. EDUCATION AND RESEARCH.

This section requires the commissioner of health 

and social services to encourage education and research in 

the field of drug abuse, and empowers the commissioner to 

establish research projects and educational programs.
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Sec. 17.30.150. CONFIDENTIALITY.

' f
This section provides that information supplied v

by the Drug Enforcement Administration of the United 

States Department of Justice may be presumed to be valid 

by the Board of Pharmacy when it exercises its regulatory 

powers under AS 17.30. Additionally, this section p ro h ib­

its the disclosure of either the names or identities of 

patients who are participating in drug research programs.

Sec. 17.30.160. DEFINITIONS.

This section provides that the definitions set 

out in AS 11.71.900 apply to the'Controlled Substances Act 

(AS 17.30).

-- C
Section 5. CHAPTER .35. ALASKA THERAPEUTIC RESEARCH ACT.

The purpose of this act is to create an experi­

mental research program for the treatment of some cancer 

patients and glaucoma patients to permit them to use a 

capsulized form of the active ingredient found in m a r i­

juana, delta-9-tetrahydrocannabinol. See National Insti­

tute on Drug Abuse, Research Monograph 31, Marijuana 

Research Findings; 1 9 8 0 , at 33-36, 199-214. Many states, 

including New York, California and Washington, have 

enacted similar legislation permitting the therapeutic use 

of marijuana for these patients. Stringent guidelines

have been established by the Drug Enforcement Administra­

te
tion for the acceptance of a patient, registration of a
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v r practitioner, and the dispensing of THC. At the time of
%

the passage of this legislation in 1982, the Drug Enforce­

ment Administration permitted only the use of federally 

grown, harvested and prepared THC, in capsule form. It is 

the intent of this research act to comply fully with all 

regulations and requirements of the Drug Enforcement 

Administration, the federal Food and Drug Administration, 

the National Institute on Drug Abuse, and the National 

Cancer Institute.

This legislation specifically does not include 

confiscated marijuana as a source of marijuana for use by 

patients in this therapeutic research program. One of the 

main reasons for this decision is a lack of quality con- 

f.tol over both the potency and the additives of marijuana 

which has been confiscated by law enforcement officers.

The THC capsules which are produced by the federal govern­

ment are uniform in potency of THC for each dosage unit.

Sec. 17.35.010. LEGISLATIVE PURPOSE.

The intent of this chapter is to enable cancer 

patients who are undergoing chemotherapy and radiology to 

rece; ;e marijuana to alleviate nausea associated with 

chemotherapy and radiology. Glaucoma patients are also 

eligible for treatment by the use of marijuana. This sec­

tion establishes that-there is a need for further research 

regarding the use of marijuana under strictly controlled 

conditions, and this chapter is enacted for that purpose.
C

-57-



Sec. 17.35.020. THERAPEUTIC RESEARCH FROGRAM.

This section establishes the research program 

within the Board of Pharmacy, and provides that the board 

shall administer the program. It provides for regulations 

- of federal agencies to be taken into consideration, that 

only persons suffering from certain diseases and under­

going particular types of treatment are eligible, and that 

they must be certified by the Patient Qualification Review 

Committee. Full disclosure of the risks must be made to 

the patient.

Sec. 17.35.030. PATIENT QUALIFICATION REVIEW COMMITTEE.

This section establishes the Patient Qualifica­

tion Review Committee and provides for its membership and 

duties. It provides for confidentiality of persons parti­

cipating in the program. . It also provides for expansion 

of the program to other disease groups, after approval by 

the Board of Pharmacy and consistent with applicable fed­

eral regulations. '

Sec. 17.35.040. SOURCES AND DISTRIBUTION OF MARIJUANA.

This section provides that a patient who is 

certified to participate in tK e program may lawfully 

obtain and possess marijuana, as it is distributed by 

federal agencies. The definition of marijuana used in 

this chapter, found in sec. 11.71.900(14), may be too 

narrow to encompass the form of the active ingredient made



available by the federal government. Thus, language has 

been incorporated to include marijuana derivatives, or 

active ingredients, whether natural or synthetic, to 

ensure chat this Act permits the use of the drug in the 

form in which it is made available by the federal govern­

ment.

Subsection (b) is intended to ensure that a state 

agency, the Board of Pharmacy, is not to go into the bu s i­

ness of supplying marijuana to certified patients.

Instead, it is intended and anticipated that the regula­

tions adopted by the board under this chapter will .enable 

certified patients, as well as the/ pharmacies or hospitals 

which supply them, to obtain the marijuana, without going 

through as much red tape in order to do so.

Sec. 17.35.050. REPORT TO THE GOVERNOR AND LEGISLATURE.

This section provides for the board to make find­

ings and recommendations to the governor and the legisla­

ture regarding the effectiveness of the program by March 

1, 1984. . '

Sec. 17.35.060. DEFINITIONS.

This section defines words and phrases used in AS

17.35.
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MISCELLANEOUS PROVISIONS 
(Only Substantive Changes are Noted)

Section 15. AS 12.30.040,V  RELEASE AFTER CONVICTION.

This amendment expands the list of crimes for 

which a defendant cannot be released on bail after convic • 

tion and pending sentencing or appeal to include all u n­

classified jnd class A felonies (including Misconduct 

Involving a Controlled Substance in the First and Second 

Degrees). In doing so it addresses an equal protection 

infirmity in the existing statute which limits bail after 

conviction for some offenders, but not all, who have com­

mitted extremely dangerous crimes. S e e , Walker v. H u s t o n ,

, K I
No. A79-395 Civil, Opinion rendered on record (D. Alaska,

May 29, 1980); Griffith v. S t a t e , ' P . 2d ______, Opin.

No. 71 (Alaska A p p . March 4, 1982).

Section 16. AS 12.45.155. LABORATORY REPORT OF 
CONTROLLED SUBSTANCES.

This section is intended to facilitate criminal 

trials of persons charged with corwrolled substances 

offenses and to diminish the amount of time which expert 

laboratory analysts, usually chemists, must spend in 

court. Similar provisions are found in laws of other 

states. S e e , e . g . , Annotated Code of Maryland, 

§§10-1001-13; Ohio Revised Code §2925.51; Washington 

Criminal Rule 6.13(b), effective January 1, 1975, and 

Justice Court Criminal Rule 4.09, Criminalist's R e p o r t , 

effective January 1, 1975. The section changes the con-



tent of laboratory reports of controlled substances so
%

that more detail is required regarding the controlled sub­

stance; the report must'be notarized after being signed by 

the analyst; it must contain information including the 

duties of the analyst, his education, training and expe­

rience for performing an analysis; it must state that 

scientifically accepted tests were performed with due 

caution and whether the evidence was handled in accordance 

with established and accepted procedures within the labor­

atory .

Procedures are established under this section for

j
service of a copy of the report upon the defendant or his 

attorney. There is a provision that the accused or his 

attorney may demand the testimony of the person signing 

the report, and the procedures for demanding such testi­

mony are set out.

Section 19. Sec. 12.55.155(c). AGGRAVATING I-ACTORS.
#

This section adds four aggravating factors to the 

list included in AS 12.55.155(c) which can be considered 

at sentencing. The factors are intended to enhance the 

penalty of a person who engages in illegal acts involving 

delivery of a controlled substance for financial.benefit 

as part of a commercial enterprise; a person who smuggles, 

controlled substances' into the state; a person who is con­

victed of an offense involving large quantities of co n­

trolled substances; or a person involved in the distribu­



tion of a controlled substance which has been adulterated
%

with a toxic substance, making the substance even more 

dangerous.

Section 20. Sec. 12.55.155(d). MITIGATING FACTORS.

This section adds three mitigating factors to the 

list included in AS 12.55.155(d) which can be considered 

at sentencing. Primarily, they involve the converse of 

the acts or circumstances considered as new aggravating 

factors: the involvement with small amounts of controlled

substances; distribution of a controlled substance, other 

than a schedule IA substance, to'an a&ult acquaintance for 

no profit; and possession of any controlled substance for 

personal use in the defendant's home.

Section 22. Sec. 33.15.190. -.RELEASE ON PAROLE AND TERMS- 
AND CONDITIONS OF RELEASE.

This section provides that a person who has been 

convicted of a felony or misdemeanor offense involving a 

controlled substance, who has been incarcerated, and who 

is a. drug abuser, may not be released on parole unless he 

has participated in a 'treatment program for drug abusers, 

if one is available. As a condition of his parole, he may 

be required to continue participation in a drug abuse 

treatment program. This section is an extension of the 

holding of Rust v. S t a t e , 582 P . 2d 134 (Alaska 1978), on 

r e h . 584 P . 2d 38, which held that a prisoner had a right 

to treatment for a medical disability while the prisoner



was incarcerated, and Good v. S t a t e , 590 P .2d 420 (Alaska 

1979), which held that a sentencing judge should recommend 

to the Division of Correct'ons that a defendant receive 

rehabilitative treatment while incarcerated for an offense 

committed as a result of a drug addiction. This section 

is applicable where it is shown the defendant has a drug 

abuse problem and has recognized that he will only be 

helped if he commits himself to a treatment program. This 

provision is in no way intended to affect a mandatory 

sentence, a presumptive sentence, or any other sentence 

imposed by a judge, and does not confer any right to 

parole.



CLASSIFICATION SCJttME AND PENALTIES 
WIDER OCNFERD1CE OOfTDTTEE SUR'TTI'IUTE FOR SDIA'IE DILL NO. 190

O l'f. n sc  in  AS 1 1 .7 1  IA_______________ 1LA______________ II IA _____________ IVA_______________ VA__________________________ VIA (M a riju a n a )
D e l iv e ry  to  a M inor 
(u n d e r 19 a id  j  y e a r s  
y o u n g e r th a n  D e l iv e ro r )

U n c la s s i f i e d
fe lo n y

U n c la s s i f i e d
f e lo n y

U n c la s s i f i e d
fe lo n y

B f e lo n y B f e lo n y B f e lo n y

C o n tin u in g  C r im in a l  
E n tc r p r i  sc

I n v o lv in g  any s u b s ta n c e  i n  S c h e d u le s  IA th ro u g h  VIA; 
U n c la s s i f i e d  F e lo n y

D e l iv e r y ,  M a n u fa c tu re  , 
o r  P o s s e s s io n  w i th  
I n t e n t  to  M a n u fa c tu re  
o r  D e l iv e r

A f e lo n y D f e lo n y B f e lo n y C f e lc n y C fe lo n y C f e lo n y :  -  on e  o u n ce  o r  m ore 
A m isd em ean o ri -  o n e - h a l f  o u n ce  o r  m ore 

-  l e s s  th a n  o n e - h a l f  o u n ce  fo r  r e m u n e r a t io n  
V i o l a t i o n  (5100 f i n e ) :  -  l e s s  th a n  o n e - h a l f  

o u n ce  ( f o r  no re m u n e ra t io n )

P o s s e s s io n  o n  S c h o o l 
C,rounds by a n  A d u lt  
(IB o r  o v e r)

D f e lo n y B f e lo n y C f e lo n y C f e lo n y C f e lo n y C f e lo n y

P o s s e s s io n C f e lo n y

r

C f e lo n y C fe lo n y i
-  25 o r  more 

t a b l e t s
-  3 gram s o r  

more
A m isdem eanors
-  l e s s  th a n  

25 t a b l e t s
-  l e s s  th a n  

3 gram s

C f e lc n y :
-  25 o r  more 

t a b l e t s
-  3 gram s o r  

more
A m isdem eano r:
-  l e s s  th a n  

25 t a b l e t s
-  l e s s  th a n  

3 gram s

C fe lo n y :
-  50 o r  m ore 

t a b l e t s  
6 -g ram s o r  
more

A m isd em ean o r:
-  l e s s  th a n  

50 t a b l e t s
-  l e s s  th a n  

6 gram s

C f e lo n y :  -  ) l b .  o r ’m ore 
A m isd em ean o r: -  1 /2  l b .  o r  moro 
B m isd em ean o r: -  4 o z s .  o r  rroro

-  Use o r  d i s p l a y  o f  an y  am ount i n  p u b l i c
-  P o s s e s s io n  w h i le  o p e r a t i n g  a v e h i c l e
-  P o s s e s s io n  by  M inor (u n d e r 19)
-  P o s s e s s io n  o f  1 o z .  o r  m ore i n  P u b l i c (

V i o l a t i o n :  -  P o s s e s s io n  o f  l e s s  th a n  1 o z .  i n  P u b l i c
l$100 f i n e )

SENTENCES UNDER AS 1 2 .5 5
I n c l a s s i f i e d  F e lo n y  -  5 -99  y rs /5 7 5 ,0 0 0
V F e lo n y  -  0 -2 0  y e a r s /5 5 0 ,000 

2nd o f f e n s e  -  10 y e a rs  p r e s u n p t iv e  
3 rd  o f f e n s e  -  15 y e a rs  p re su m p tiv e
F e lo n y  -  0 -1 0  y e a r s /5 5 0 ,000 
2nd o f f e n s e  -  4 y e a r s  p r e s u n p t iv e  
3 rd  o f f e n s e  -  6 y e a r s  p r e s u n p t iv e

C F e lo n y  -  0 -5  y e a r s / 5 5 0 ,000
2nd o f f e n s e  -  2 y e a r s  p r e s u n p t iv e  
3 rd  o f f e n s e  -  3 y e a r s  p r e s u n p t iv e

A M isdem eanor -  0 -1  y e a r /$ 5 ,0 0 0  
B M isdem eanor -  0 -9 0  d a y s /$ 1 0 0 0  
V i o la t i o n  -  $300 f i n e  

(U nder 1 1 .7 1  -  $100 f in e )

SCHEDULING EXAMPLES . .

S c h e d u le  IA -  Opium, o p i a t e s ,  h e r o in ,  m e th a d o n e , d i l a u d i d ,  
p e rc o d a n , d e m e ro l

S c h e d u le  IIA  -  LSD, c o c a in e ,  m e s c a l in e ,  PCP, a m p h e ta m in e s , me th a q u a  lo n e  
S c h e d u le  I I I A  -  B a r b i t u r a t e s ,  h a s h is h
S c h e d u le  IVA -  T r a n q u i l i z e r s  su c h  a s  v a l iu m  and l i h r i u n ;  d a rv o n  
S c h e d u le  VA -  S m a ll am oun ts o f  c o d e in e  o r  op ium  i n  n o n - n a r c o t i c  

m ix tu r e s  h a v in g  m e d ic in a l  q u a l i t i e s  
S c h e d u le  VIA -  M a r iju a n a

APPENDIX A



CLASS IFICATIONS OK SOHE SUBSTANCES 
CONTROLLED IN ALASKA SCHEDULES

SlIDSECTION CLASS. IA___________________________ TI_A____________________ IIIA_________________________ IVA____________________VA_______________  VIA

Hnrcotica Dllaudld (b)(1) (k) 
Percodan (b)(1)(H) 
Oemurol (c) (4 7) 
heroin (d)(11) 
methadone (c)(39)

specified amounts 
ao free anhydrous 
base or alkaloid

dlfcnoxln + 
atropine uulfntc

specified amounts 
combined with 
1 or more
non-nurcotlc active 
medicinal Ingredients

Hallucinogens DMA, PMA, DET, 
DMT, LSD, 
mescaline, 
peyote,
anuloga of l'C!‘, 

i pallocybln, 
pallocyn

hashish 
hash oil
tetrahydrocannabinol a

mnrljuanu
«

StInulanta ' amphetamine 
methamphctamlnc 
rltalln
preludln (phen- 

metrazine) .

bcnzphetamlnc 
chlorphenterrainc 
clortermlnc 

' mazindol

.."dlethylproplon
phcntcrmlue
p e m o li ne

4

IlL'prcubMiU a Amobarbltol 
Pentobarbltol 
Secobarbltol 
Hothaquolono 

’ (Quaaludca) 
I’CP
Mccoloqualonc

barbituric acid salts 
chlorhexadol 
glutethlmlde 
lysergic acid i acid 

amide 
mothyprylon 
aul fond le Lhyl me tlmne

numerous tran­
quilizers 

Vullum (b)(7) 
Librium (b)(4) 
Tranxcne (b)(6) 
Equnnll (b)(13) 
Scrax (b)(16)

Other

*

cocnino 
coca leaves

immediate pre­
cursors to nraph.; 

me thoinph. j '
& PCP

1

nalorphine

APPENDIX B

fcnflurumlne (c) 

durvon (f)(1) 
talwln-(f)(2)

loperamide (c)

I



Comparable

Alaska Criteria

(1) The actual or probable abuse of the sub­
stance, including:
(A) the history and current pattern of 

abuse both in this state and in other 
states;

(B) the scope, duration, and significance 
of abuse;

(C) the degree of actual or probable 
detriment which may result from 
abuse of the substance;

(D) the probable physical and social impact 
of widespread abuse of the substance;

(2) .the biomedical hazard of the substance including
(A) its pharmacology, the effects and 

modifiers of the effects of the sub­
stance;

(B) its toxicology, the acute and chronic 
toxicity, interaction with other 
substances * whether controlled or not, 
and the degree to which it mky cause 
psychological or physiological dependence;

(C) the risk to public health and the 
particular susceptibility of segments of 
the population;

(3) whether the substance is an immediate pre­
cursor of a substance already* controlled 
under this chapter;

(4) the current state of scientific knowledge 
regarding the substance, including whether 
there is an acceptable means to safely use 
the substance under medical supervision;

(5) the relationship between the use of the sub­
stance and other criminal activity, including
(A) whether persons engaged in illicit 

trafficking of the substance are also 
engaged in other -criminal activity;

(B) whether the nature and relative profit­
ability of manufacturing or delivering 
the substance encourages illicit 
trafficking in the substance;

(C) whether the commission of other crimes 
is one of the effects of abuse of the 
substance;

(D) whether addiction to the substance 
relates to the commission of crimes 
to support the continued use of the 
substance.

Federal Law 
21 U.S.C. §

811(c) (1)

811(c) (4)

811(c) (5)

811(c) (6)

811(c)(2) *

811(c) (2) 
811(c) (7)

811(c)(6)

811(c) (8)

811(c) (3) 
812(b)(1)(C)

[Sec. Pub. L. 
.91-513, as 
amended by 
Pub. L. 92-13, 
May 14, 1971; 
&601(d;(1)(D), 
at 21 U.S.C. 
§801, page 170 
(19_) ;
re. duties of 
the Commission 
on Marihuana and 
Drug Abuse.)



C O M P A R I S O N  OF ALA S K A  A N D  F E D E R A L  S C H EDULING

OF CONT R O L L E D  S U B S T A N C E S*

N e w  D r u g  Code Ala s k a  F e d e r a l  Federal
Se c t i o n  Schedule- S c h e d u l e  • Law Provision

11.71.140 IA

(b) substances . 
veg. or chem.

(II) 21 CFR §1308.12(b)(1), 
(2); (3) / +(5).

(c) opiates (I & II) 21 CFR §1308.11(b) 
§1308.12(c)

(d) opium
derivatives

(I) 21 CFR §1308.11(c)

11.71.150 • IIA

(b) hallucinogens
1

21 CFR §1308.11(d)

(c) cocaine II 21 CFR §1308.12 (b) (4)

(d) depressants 
except
mecloqualone

II'

I

21 CFR §1308.12(e) 

21 CFR §1308.11(e)

(e) stimulants • II 21 CFR §1308.12(d)

(f) immediate 
precursors

(II) 21 CFR §1308.12(f)

11.71.160 IIIA .

(b) stimulants III 21 CFR §1308.13(b)

(c) depressants III 21 CFR §1308.13(c)

(d) nalorphine (III) 21 CFR §1308.13(d)

(e) narcotics &
non-narcotics

III 21 CFR §1303.13(e)

(f) hallucinogens I 21 CFR §1308.11(d) 
(20)(THC)
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N e w  D r u g  Code A l a s k a  Federal Federal
S e c tion S c h e d u l e  Schedule L a w  Pr o v i s i o n

11.71.170 IVA

%

(b) depressants IV 2 1 CFR §1308.14(c)

vfc) fenfluramine IV 21 CFR §1308.14(d)

(d) stimulants IV
•

21 C F R §1308.14(e)

(e) narcotics & 
non-narcotics

•

IV 21 C F R §1308.14(b)

(f) others IV 21 CFR §1308.14(f)

11.71.180 V A

(b) narcotics &
non-narcotics

V
i
1

21 CFR

\

§1308.15(b)

(c) loperamide
•

V 21 CFR §1308.15(c)

11.71.190 V I A
•

(b) marijuana
•

I 21 CFR §1308.11 (d) (13)
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tio n ) w h ic h  is e x e c u te d  fo r  
ip o r ta t io n  o r  e x p o r ta t io n  as r e ­
in  §§ 1312.18(c) a n d  1312.27(b) 
c h a p te r .
ccept a s  s ta te d  in  p a ra g ra p h  (a) 
se c tio n , n o  a p p lic a n t o r  reg is- 

: r e q u ire d  to  u se  t h e  A dm in is- 
C o n tro lled . S u b s ta n c e s  Code 

r fo r  a n y  p u rp o se .
1254, M ar. 30. 1973. Redesignated a t 
3609, Sept. 24. 1973 and amended a t 
5318, Apr. 23. 1986)

t Submission of inform ation by 
lufaclurers.
ach  p e rs o n  w h o  m a n u fa c tu re s ,  
as, re p a c k a g e s , lab e ls , re la b e ls , 
•ibu tes u n d e r  h is  ow n la b e l  a n y  
t  ( in c lu d in g  a n y  co m p o u n d , 
2, o r  p re p a ra t io n ,  d ia g n o s tic , re -  
b u ffe r , o r  b io log ical) c o n ta in in g  
'.an tity  o f a n y  c o n tro l le d  sub- 
(w h e th e r  s u c h  p ro d u c t  is  i ts e lf  
led  o r  is  ex cep ted , e x e m p te d , o r  
;d  f ro m  so m e o r  a l l  c o n tro ls  
n t  to  § 1308.21-24 o r  § 1308.31- 
ill s u b m it  in fo rm a tio n  re q u ire d  
i g r a p h  (b ) o f th is  se c tio n  fo r  
;u c h  p ro d u c t  b e in g  m a n u fa c -  
j r  so ld  on  J u ly  1, 1972. T h e  in ­
ion s h o u ld  b e  s u b m it te d  by  reg - 
m a il, r e tu r n  re c e ip t  re q u e s te d . 
R e g u la to ry  S u p p o r t  S ec tio n , 

ion: P r o je c t  L ab e l, D ru g  E n- 
e n t  A d m in is tra t io n , D e p a r t-  
o f J u s t ic e ,  W a sh in g to n , D .C . 
by A u g u s t 31, 1972. I n  th e  case  
/  p ro d u c ts  m a n u fa c tu re d  a f t e r  
. 1972, o r  new  d o sag e  fo rm s  o r  
u n it  fo rm s  m a n u fa c tu re d  a f te r  
1972, o r  c h a n g e s  in  in fo rm a tio n  
te d  b y  A u g u s t 31, 1972, th e  reg- 

sh a ll  s u b m it th e  in fo rm a tio n  
ing  s u c h  ite m  w ith in  30 d a y s  
h e  d a te  o n  w h ich  th e  m a n u fa c -  
co m m e n ces  o r  in fo rm a tio n  

;  o c cu rs . I n  t h e  case  o f  p ro d u c ts , 
in u fa c tu re  o f w h ic h  is d lsco n tin - 
te r  J u ly  1, 1972. th e  re g is tr a n t  
u b m it  n o tic e  o f  s u c h  d isc o n tin u -  
i th in  30 d a y s  a f te r  th e  d a te  on  
m a n u fa c tu re  ceases. In  th e  case  

d u c ts  t h e  m a n u fa c tu re  o f  w h ich  
s c o n tin u e d  b e fo re  J u ly  1, 1972, 
a re  s t i l l  b e ing  so ld , th e  reg is- 

;h a ll s u b m it  a  n o tic e  o f  su c h  dis- 
u an ce  w ith  h is  in i t ia l  subm is-

21 CFR Ch. II (4 -1 -88  Edition) Drug E nforcem ent A dm inistration , Ju stice § 1308.11
(b )  T w o lab e ls  o r  o th e r  d o c u m e n ts  

re f le c t in g  th e  fo llow ing  in fo rm a tio n  
s h a l l  b e  s u b m it te d  w ith  re fe re n c e  to  
e a c h  d o sag e  fo rm  o r o th e r  u n i t  fo rm  
o f  e a c h  ite m  c o n ta in in g  a n y  q u a n t i ty  
o f  a n y  c o n tro lle d  su b s tan ce :

(1 ) T h e  t ra d e  n a m e , b ra n d  n a m e , o r 
o th e r  c o m m e rc ia l n a m e  o f th e  p ro d ­
u c t:

(2 )  T h e  g e n e ric  o r  ch em ica l n a m e  
a n d  q u a n t i ty  o f e a c h  ac tiv e  in g re d ie n t, 
in c lu d in g  b o th  c o n tro lle d  a n d  n o n c o n ­
tro l le d  s u b s ta n c e s  ( if  a n y  o f  th is  in fo r ­
m a t io n  is a  p ro p r ie ta ry  tra d e  se c re t,  
p le a s e  in d ic a te  th o s e  p o rtio n s):

(3 )  T h e  N a tio n a l D ru g  C ode N u m b e r  
a s s ig n e d  to  th e  p ro d u c t, i f  any; a n d

(4 ) T h e  w e ig h t ( in  m e tr ic  m e a su re )  
o f  e a c h  d o sag e  u n i t  o r th e  w e ig h t ( in  
m e tr ic  m e a su re )  o f  th e  c o n tro lle d  s u b ­
s ta n c e  p e r  100 g ra m s o f f in ish e d  p ro d ­
u c t  fo r  a l l  item s c o n ta in in g  a n y  q u a n ­
t i t y  o f a n y  n a rc o tic  c o n tro lle d  s u b ­
s ta n c e  in  so lid  d o sag e  fo rm k  ;| *
(21 U.S.C. 821 and 871(b))
[38 PR 8254, Mar. 30. 1973. Redesignated a t 
38 F R  26609, Sept. 24, 1973, and amended a t 
46 P R  28841, May 29,1981)

S c h e d u l e s

§1308.11 Schedule I.
( a )  S c h e d u le  I  s h a l l  c o n sis t o f  th e  

d ru g s  a n d  o th e r  su b s ta n c e s , by  w h a t ­
e v e r  o ffic ia l n a m e , com m on o r u s u a l 
n a m e , c h em ica l n a m e , o r  b ra n d  n a m e  
d e s ig n a te d , lis ted  in  th is  sec tion . E a c h  
d r u g  o r  su b s ta n c e  h a s  b e en  ass ig n e d  
t h e  D E A  C o n tro lle d  S u b s ta n c e s  C ode 
N u m b e r  s e t  fo r th  o p p o s ite  it.

(b )  Opiates. U n less  sp ec ifica lly  e x ­
c e p te d  o r  u n le ss  lis ted  in  a n o th e r  
s c h e d u le , a n y  o f t h e  fo llow ing  o p ia te s , 
in c lu d in g  th e i r  iso m ers , e s te rs , e th e rs ,  
s a l t s ,  a n d  sa l ts  o f isom ers, e s te rs  a n d  
e th e r s ,  w h en ev e r t h e  ex isten ce  o f su c h  
Iso m ers , e s te rs , e th e r s  a n d  sa lts  is p o s ­
s ib le  w ith in  th e  sp ec ific  ch em ica l d e s­
ig n a t io n  ( fo r  p u rp o ses  o f p a ra g ra p h
(b )(3 4 ) o n ly , th e  te rm  Iso m er in c lu d e s  
t h e  o p tic a l a n d  g e o m etric  isom ers):

(1) Acetyl-aloha-methytlonlanyl (M t 1.(1.fnathyl-2- 
phonethyi)-4p<pendiny1)AAphonyiacolani>da) ...........  9815

(2) Acoryimelhadol  ..............       9801
(3) Atlylprodine...................    9602
(4) A'pPaceiyimeifudol...................._..... ....... ............................. 9603
(5) Alphamopiodine ..............................—  9604
|6) A lpnametnadol...™ ..................   9605

9814

9832
9606
9607

.—  9830

(7) Alpha-roeihylfenlanyl (N-( 1-(alpha-matlryt-bota 
phenyOelhyM.pipendyl) proptonanlida: 1-(1-moinyl- 
2-pherrylelhyiH-(N.pfOpanilido) pipandine)

(8) Alpha-mathylthwlantAnyl ■ (AAt l-matbyt^-^- 
lhianyllalhyM.pipefKfcnyll/Vpnanylpxopanamda)___

(9) Banje lh id ino  _ .___    ............____- .....
(10) Solacaty lm elhadol....................... ................................ .....
(11) Bota-hydfoxyfemanyl (M[1-(2-hydioxy-2-ptief>. 

aUnl)-4-pipondinYl)-/VphanYlDfOPanarriid8)
//7'2) Bola-hyWo*y-3-melhyllon!anyUaiifsrjB«x^TO 

(2-hydfoxy-2-phonalhyl)-3-methyl-4.pipen(ltny1)
' — abernlorooanamida ......................................

(13) Balameptodine____________________________________ aooo
(14) Botamathadol____________________________________ 9609
(15) B e l a p f o d w a      —  9611
(16) C lonrtaiena  ______ ...________ - .............. -___ 96 ■ 2
(17) Doxlrofnoramide ___ 9613
(18) Dtampfomida_________ _ __       9815
(19) Cetftyltluambulena —____     9616
(20) D llenoxin _________________ :________________   9188
(21)Dimenoxadol...__. _ 9617
(22) Dimapheplanot  __________   9618
(23) Otmolhyllfnampulena__________________   9619
(24) Dicxaphetyt bufyrale_____________   9621
(25) Dipipanona_______________________________________ 9622
(26) Ethylmatt-yltMU/r.bu<4fle_____:_____________!_____________ _ 9623
(27) E!cnt>i_ieno   ,• 9624
''.'8) E lo .eridm a_______________________________________ 962S
(29) Pufelhidine     .._. 9626
(30) Hydroifyp-IMtSn-   —  9627
(31) Kalobairodona -________   9628

  9629
9631

(32) Ibvomoramkle _•_____ —______ _
(33) Levophenacytmwphan— ...........   ...
(34) 3-MalhyUentanyt (AA[3-mathy1-t-(2.pheny1eUiyl)-4- 

pipendyl]./V-phonylpfopanamida)____________________9813
j:S) 3-fiwlhylthiolenlanyl (AH(3-moiny1-1-(2- 

(hiony))o1hyl-4-p<per)fiinyl]-/V.phonylp<opanamidal  91 33
(36) Moipheridine___________ ____________________ ____ 9832
(37) MPPP (l-mamyt-4-pheny1-4-prepionoxypipendina)... 9661
(38) Nora cyme lhadol__________________________________ 9633
(39) Norlavorphanol____________________     9634
(40) Norma Ihaoono  ........ .........................................— 9635
(41) Norpipanona _ _ _ _ _ ________   2533
(42) Pa/a-lluofOlantanyl (/V-(4.fluoropheny1)-/At1-(2. 

phanethy1)-4^iipondinyU propanamida __________  9812
(43) PEPAP (1-(-2 pher>athy1)-4-phenyM.acaloiyp'Pef-

i d i o a  .......—....... _ _ _ _ _ _  9663
(44) Phortadoxooe_______________________    9637
(45) Phonamp(o<r>ida ....................  9638
(46) Pherxxnocphan_____________   9647
(47) Phanopendine.™     .._ 9641
(48) Plnlram ida................................................. - ---------  9642
(49) P r o h e p ia a n o . . . _ _ _ ._ _ _ _ ._ .....................  9643
(50) Piopendine........................................    9644
(51) Propaam- __________         9649
(52) Racem ofam da___________________       9645
(53) Thiolanlanyl (/V-phcnyt.M[1-(2-lhienyl)ethyW-pt- 

pend iny1 )-propanam ido ._ .......„„ ._ .........._„_-_._ . 9835
(54) Tilidina___________________________________________ 9750
(55) Tnmapondino___________ :..............................    9646

(c) Opium derivatives. U n less sp e c if ­
ica lly  e x c e p te d  o r  u n le s s  lis ted  in  a n ­
o th e r  s c h e d u le , a n y  o f  th e  fo llo w in g  
o p iu m  d e riv a tiv es , i ts  sa lts , iso m ers , 
a n d  s a l ts  o f iso m ers w h e n e v e r  th e  e x ­
is te n c e  o f su c h  sa lts ,  iso m ers , a n d  s a l ts  
o f iso m ers  is p o ssib le  w ith in  th e  sp e c if­
ic c h e m ic a l d e s ig n a tio n :



§ 1308.11 21 CFR Ch. II (4-1-88 E dition)

(1) Acetorplww  ___________   9319
(2) Acotyldihydrocodomo  ........ „™ .„ _ .........................9051
(3) BonrylmoO-.nn*  _____ .„__________ r„___ _ 9052
(4) Codaino molhylbromid* ...........   „. 9070
(5| Codeine-N-OxidP  ......    :.......  9053
(6) Cyprenor phino........_............      9054
(7) Oesomorphino ......................  -........................  9055
(B) nihyrtrniiuuphin-............................. ............... r--inn-i 9145
(9) Orolebano)  ...................      9335
(10) ElOfph.no (oxcopl hydrochloride sa lt) ..........   9056
(11) Heroin. ............................................. _ ...................    9200
(12) HydrcmorpNinol   ...........................  9301
(13) Melhyldesorphine  ..........................    9302
(14) Mothyldihydromorphino............................   9304
(15) Morphine molhylbromide ...........      9305
(16) Morphmo molhyftulfonale.............................    9306
(17) MorphmO'N-Oxide............................     9307
(18) Myrophine ................          9308
(19) N icocodeine   ___       9309
(20) Nicoroorphine... . . .....................  -................. 9312
(21) Nor morphine  .................       9313
(22) Pholcodine ..............................     9314
(23) Thebacon.....  ..........      9315

(d ) Hallucinogenic substances. 
U n less  sp e c if ic a lly  e x c e p te d  o r  u n le ss  
lis te d  in  a n o th e r  sch ed u le , a n y  m a te r i­
a l, co m p o u n d , m ix tu re , o r  p re p a ra t io n , 
w h ic h  c o n ta in s  an y  q u a n t i ty  o f th e  
fo llo w in g  h a llu c in o g e n ic  su b s ta n c e s , 
o r  w h ic h  c o n ta in s  a n y  o f its  sa lts , iso­
m ers , a n d  s a l ts  of iso m ers  w h e n e v e r 
th e  e x is te n c e  o f su c h  sa lts ,  isom ers, 
a n d  s a l ts  o f iso m ers is po ssib le  w ith in  
th e  sp e c if ic  ch em ica l d e s ig n a tio n  ( fo r  
p u rp o s e s  o f th i s  p a ra g ra p h  o n ly , th e  
te rm  “ iso m e r” inc ludes th e  o p tica l, p o ­
s i t io n  a n d  g e o m etric  isom ers):

(1) 4.bromo-2,5-dimomo)ty amphetamine______________  7391
Some Irado or other nam er 4-bromo-2,5-dimelh-

oxy-a-melhylphenothylamino; 4brcmo-2.50MA
(2) 2.5-dimelhoxyamphotamine...............................   739(1

Some trade or other names: 2.5-dimethoxy-a.meth-
ytphenothylamine; 2,5-DMA

(3) 4>melhoxyamphetamino _____________________   7411
Some trado or other names: ‘1-methaxy-a-mothyt-

phenethylamine; paramelhoxyamphetamme, PMA
(4) 5-methexy-3,4-melhylenedioxy.amphelamina  7401
(5) 4.met' .yl-2.5-dimolhoxy-amphatamino .™ „_ ........... 7395

Some trade and other namos: 4-methyf-2,5-dimei(v
oxy-t nielhylpbenethytamme; DOM"; and "STP"

(6) 3,4-melhylenodioxy amphetamine... . . .   7400
(7) 3,4-molhylened>oitymethamphel3mine (MDMA). . . . . .  7405
(8) 3,4,5-tnmethoxy amphetam ine...... 7390
(9) Bufotenine  ..........       7433

Some trado and other namos: 3-10-Dimolhylamin-
oethyl)-5-hydroxyindole: 3-(2-dimelhylaminoelhyl|- 
5-mdolol: N. N-dtmeinylserotonin: 5-hydroxy-N.N- 
dimethyttryptamme; mappme

(10) Diethyitryptamme..... _____    7434
Some trade and other names: N.NOielhyitrypla-

mine: D E I
(11) Dimeihyllryptarrene...... ,.........................    7435

Somo trado or other names: DMT
(12) Ibogaino .........        7260

Some trade and other names: 7-Elhyt-
8.60.7.6,9.) (1.12,13-onahy jro-2metho«y 6.9- 
meihano-SH.pyrido f <*. 2":1,2| ajapmo [5.4-bl
indole: Tabmnanlhe iboq i

(13) Lysergic acid diothyiamtde .........     . . .  7315
(14) Marihuana ._ ......        7360
(15) M escaline   ...    . . . . . .  73B1
(16) Paranoiryl—7374; some trade or other names 3- 

Hoxyl-lhydtoxy.7,8,9,10.1elrahydro-6.6.£-l.'’Tretbyl- 
6H-diboniolb.dlpyran; Synhexyl.

(17) Peyo lo  _____________________________________  7415
Moaning all pads of the plan! presently classified

botamcally as lopbopbort wtllumu lam ina, 
whether growing of not. the seeds thereof, any 
extract from any part o l such planL and every 
compound, manufacture, salts, demmtne. mix­
ture. or preparation of such plant, its seeds or 
extracts

(Interprets 21 USC 812(c). Schedule 1(c) (12))
(18) N-ethyl-3-pipendyt b enn la lo _____________________  7482
(19) N-mothyt-3-pipendyl b en u la te . . . . ._ .___________   7484
(20) Psilocybin................................................................................. 7437
(21) Psilocyn............................... ............................................  7438
(22) Tetrahydrocannabinols   ________________  7370

Synthotic equivalents o l the substances contained
in the p lant Of m the rosinous extractives ol 
C innsbu. sp. and/or synthetic substancos. de­
rivatives. and their isomers with sxmiar chemical 
structure and pharmacological activity such as 
the following.

01 c is  or bans tetrahydrocannabinol, and Ihetr 
optical isomors 

06 c is  or trans ietrahydiocannabinof, and their 
optical isomers 

03,4 cis or trans tetrahydrocannabmof. and its 
optical isomers 

(Since nomenclature of these substances is not 
Internationally slandardaod. compounds of these 
structures, regardless of numerical designation of 
atomic positions covered.)

(23) Ethylamine analog o l phencyclidine_______________ 7455
Some trade or other names: N-ethyt-1-phenylcyclo-

hexylamme, (l-phenyfcyelohexyf)ethytamine, N-(1- 
phenylcyclohexy1)ethyfamino. cydohoxamne. PCE

(24) Pyrrolidine analog of phencyclidine____________  7458
Some trade or other names: 1-(1-phenytcyck>hexyl}-

pyrrolidine, PCPy, PHP
(25) Thiopheno analog o l phencyclidine___________  7470

Some trade or other names: 1-(1-(2-thienyl)-cycto-
hexyl)-piperidine. 2-thienylanalog ol plicncycti- 
dino, TPCP, TCP

(e )  Depressants. U n less  sp e c if ic a lly  
e x c e p te d  o r  u n le s s  lis ted  in  a n o th e r  
sc h e d u le , a n y  m a te r ia l ,  c o m p o u n d , 
m ix tu re ,  o r  p re p a ra t io n  w h ich  c o n ­
ta in s  a n y  q u a n t i ty  o f th e  fo llo w in g  
s u b s ta n c e s  h a v in g  a  d e p re s s a n t e f fe c t  
on  th e  c e n tra l  n e rv o u s  sy s tem , in c lu d ­
in g  i t s  sa lts , iso m ers , a n d  s a l ts  o f  iso ­
m e rs  w h e n e v e r t h e  e x is ten ce  o f s u c h  
s a l ts ,  isom ers, a n d  s a l ts  of iso m e rs  is 
p o ss ib le  w ith in  t h e  sp ec ific  c h e m ic a l 
d es ig n a tio n :

(1) Mecloqualone  ........................... .....................---  2572
(2) Meihaqua»ona ............................— ...---    2565
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731S 
7360 
7381

  7415

7482
7484
7437
7438 
7370

bade and oihar namoi 7 Ethyl-
.8.9.10.12.1) octahydfo-2 m«thoiy-6 9- 
no-SH-pyndo |1', 2M.2) azopmo 15.4-bl 
Tabotruntiis itx x jj

pc acid diaihylaimda ...... ............. ...................
iitn a .............................................................................
Urn*...   .................................................... .
a iy l—7374, somo trad* or oinei namai: 3 
'iydfo<y-7,8.9.10l<ilrahy<1fo 8 6.9lnm«thyl- 
tzo tb .d lpyrsn: Synhoxyl.
a  ....................

an pads at the plant presently classrhod 
calty as Lvphcp/tora wiHwnsa Lomaaa. 
w growing or not, lha sands inerool, any 
I Irom any pad o l sucn plant, and every 
lund, rrianulactura, salts, dnrivatrva, mix- 
x  preparation o l such plant, its saods or 
la
la 21 'JSC Oir(c). Schedule 1(c) (12))
rl-3-pipnndyl b-nn lat* _____
hyl-3-pipendyl Iw rn ila lo  .......... ........... .....
ytun................................................................................
yn..........................   . . . . ............... ........
lydrocannabmoU. .................... ....................
: egurvalonts ol the substances ca mmed 
i plant, or in the rosrnous oxtrncuvas ol 
'tat. sp. and/or syntholic substances, do­
i t .  and their isomers with similar chemical 
ire and pharmacological activity such as 
lowing:
or bans tetrahydrocannabinol, and their 

I isomors
or bans tetrahydrocannabinol, and their 

I isomers
> or ban s tetrahydrocannabinol, and Its 
I isomers
■omonctature o l thesa substances Is not 
monally standardized, compounds o l those 
ires, regard less o l numerical designation o l 
; positions covorod.)
mine analog o l phencyclidine ...
ado or olhor namos: N-olhyl-1-phenylcyclo- 
.mine. (l-phonylcyclohoxyl)einylamine. N-(1- 
icydohexyljelhylamine. cydohexamme, PCE
idine analog o l phencydidino ....................... 7458
ada or other names: l-M-phenylcydohexyl)- 
dine. PCPy. PHP
nene analog o( na . . ._ ......    7470
ado or other . .i.;2-thienyt)-cyclo-
-pipendine _ .d lcg  o f  phoncycli-
fPCP. TC
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Depr U n le ss  sp e c if ic a lly
ed  • is l is te d  in  a n o th e r
tie, ,ia te r ia l,  co m p o u n d ,
:e , .« ra ra tio n  w h ic h  con-
a n y  ty  o f  th e  fo llow ing
n c es  ' a  d e p re s s a n t e f fe c t
• c e n tr .  '/o u s  sy s te m , inc lud -

sa l ts ,  . *s, a n d  s a i ls  o f  iso-
v h e n e v e i e x is te n c e  o f  su c h  
iso m ers , at. a l ts  o f iso m ers  is 
le w i th in  ti .  sp ec ific  ch em ica l 
a tio n :

Drug Enforcem ant A dm inistration , Jusllc*

.. . . . . 7455

luatone.............
lua tone .....

2572
2565

§ 1308.12
t f )  Stim ulants. U n less sp ec ific a lly  

e x c e p te d  o r  un less  lis ted  In a n o th e r  
s c h e d u le , an y  m a te r ia l,  co m p o u n d , 
m ix tu re ,  o r p re p a ra t io n  w h ich  c o n ­
ta in s  a n y  q u a n tity  o f  th e  fo llo w in g  
s u b s ta n c e s  h a v in g  a  s t im u la n t  e f f e c t  
o n  th e  c e n tra l  n e rv o u s  sy stem . In c lu d ­
in g  its  s a lts ,  isom ers, a n d  sa lts  o f  iso ­
m ers:

(1) Ferwthyllino.
(2) N-«mylampholimioa ...

(1) N-(1benzyt-4.p4xmdy1]N.ph«riytprop«namid« 
(bonrylfontanyt), Its optical Isomors, salts and salts
o l isom ers  ......................        9818

(2) N-(1-(2-lhienyt)meinyt-4-pipondy1]-N-ph«rtytpropan- 
sm ide (thonyllontanyl), its opticsl Isomers, sa ils and
sa ils o l Isomers ______  9834

(3) 3.4-mo IhytenodoryN-ethyiamphota irons (also
Known ss  N-etbyl-alpha mat/iyt-
3.4(melhy(8nodk>xy)phenethytBfT*n8, N-eihyi MOA.
MDE, andMOEA) ___________     7404

(4) N-hydroxy-3.4-malhylonedioxytmpnelarnine (also 
Known as N-hydroxy-alpha-melhyK).4- 
(methylonedioxy)phonethylsmine, and N hydroxy 
MDA)_______________  7402

(5) 4-methylaminorex (also mown a s 2-amino-4- 
melhy1-5-phanyl-2-oxazoline)  ___________ . . . . . . . . .  1590

[39 PR 22141, June 20.1974]
E d it o r ia l  N o t e : F o r  F ed  e r a ; R e g is t e r  c i­

ta tio n s  a ffe c tin g  9 1308.11, see th e  L is t o f 
C F R  S ec tio n s  A ffected  in  th e  F in d in g  A ids 
se c tio n  o f th is  volum e.

91308.12 Schedule II.
(a )  S c h e d u le  II  s h a ll  co n sis t o f  th e  

d ru g s  a n d  o th e r  su b s ta n c e s , by  w h a t ­
e v e r o ff ic ia l nam e , co m m o n  o r u s u a l 
n a m e , ch em ica l n a m e , o r  b ra n d  n a m e  
d e s ig n a te d , l is te d  in  th is  sec tio n . E a c h  
d ru g  o r  su b s ta n c e  h a s  b een  a ss ig n e d  
th e  C o n tro lle d  S u b s ta n c e s  C o d e  
N u m b e r  s e t  f o r tn  o p p o s ite  it.

(b ) S u b s ta n c e s , v e g e tab le  o rig in  o r  
c h e m ic a l sy n th e s is . U n less  sp ec ific a lly  
e x c e p te d  o r  u n less  lis ted  in a n o th e r  
s c h e d u le , a n y  o f th e  fo llow ing s u b ­
s ta n c e s  w h e th e r  p ro d u c ed  d ire c tly  o r  
in d ire c tly  by  e x tra c tio n  from  s u b ­
s ta n c e s  o f v ege tab le  o rig in , o r in d e ­
p e n d e n tly  by  m ean s of ch em ica l s y n ­
th e s is , o r  b y  a  c o m b in a tio n  o f e x t r a c ­
tio n  a n d  ch em ica l sy n th e s is :

(1) O p iu m  a n d  o p ia te , a n d  a n y  s a l t ,  
co m p o u n d , d e riv a tiv e , o r  p r e p a ra t io n  
o f o p iu m  o r  o p ia te  e x c lu d in g  a p o m o r- 
p h ln e , d e x tro rp h a n , n a lb u p h in e , n a i-  
m e fen e , na lo x o n e , a n d  n a ltre x o n e , a n d  
th e i r  resp ec tiv e  s a l ts ,  b u t in c lu d in g  
th e  fo llow ing:

1503
1475

(g ) Temporary listing o f suostances 
subject to emergency scheduling. A n y  
m a te r ia l ,  co m p o u n d , m ix tu re  o r  p r e p a ­
r a t io n  w h ic h  c o n ta in s  a n y  q u a n t i ty  o f 
th e  fo llo w in g  su b s ta n c e s :

(1) Raw opium ................................................................  mum
(2) Opium fix v se is ......... .. ............

(4) Powda iid  opum ..........................
(5) G fin u ltM d opium ....................... ......................... ................  9640
(6) Tinclura o l opium.......... .............. .................................. .......  9630
I7| CoclHinn ........................................... 9050
(8) E lh y lm o ip rvn__  ■....... _______________ _____ 9190
(9) Elorpbins hydrocMonda............
(10) Hydiocodooe............ ...... ........... ............. .............. „,...........  9193
(11) Hydfomofphoo* ______ . ___ ________ ____  9150
(12) Molopon____  _ ____
(13) Mcxphino.... ________ ____
(14) Oxycodoot____
(15) Oxymorpnona... .......................................... 9652
(16) Thobaino.. 9333

(2) A n y  sa l t ,  c o m p o u n ^ , d e riv a tiv e , 
o r  p r e p a ra t io n  th e re o f  v /h ich  is c h e m i­
ca lly  e q u iv a le n t o r  id e n tic a l w ith  a n y  
o f th e  su b s ta n c e s  r e fe r re d  to  in  p a r a ­
g ra p h  (b )  (1) o f  th is  sec tio n , e x c e p t  
t h a t  th e s e  su b s ta n c e s  s h a l l  n o t  in c lu d e  
th e  iso q u in o lin e  a lk a lo id s  o f o p iu m .

(3) O p iu m  p o p p y  a n d  p o p p y  s tra w .
. (4) C o ca  leav es . IPnO) a n d  a n y  s a l t ,  

co m p o u n d , d e riv a tiv e  o r  p r e p a ra t io n  
o f  co ca  leav es (In c lu d in g  co c a in e  
(9041) a n d  ecg o n ln e  (918(1) a n d  th e i r  
s a lts ,  iso m ers , d e riv a tiv e s  a n d  s a l ts  o f  
iso m e rs  a n d  d e riv a tiv es), a n d  a n y  s a l t ,  
c o m p o u n d , d e riv a tiv e , o r  p re p a ra t io n  
th e re o f  w h ich  is  c h e m ic a lly  e q u iv a le n t 
o r  Id e n tic a l w ith  a n y  o f th e s e  s u b ­
s ta n c e s , e x c e p t t h a t  t h e  s u b s ta n c e s  
s h a l l  n o t  in c lu d e  d eco ca in ized  co ca  
leav es o r  e x tra c tio n  o f  coca leaves, 
w h ic h  e x tra c t io n s  do  n o t  c o n ta in  co ­
ca in e  o r  ecg on in e.

(5) C o n c e n tra te  o f p o p p y  s tr a w  ( th e  
c ru d e  e x t r a c t  o f  p o p p y  s tr a w  in  e i th e r  
liq u id , so lid  o r  p o w d e r fo rm  w h ic h  
c o n ta in s  th e  p h e n a n th r e n e  a lk a lo id s  
o f  th e  o p iu m  p o ppy ), 9670.

(c) Opiates. U n less  sp ec ific a lly  e x ­
c e p te d  o r  unles. In a n o th e r  s c h e d u le  
a n y  o f th e  fo llow m g o p ia te s , in c lu d in g  
its  iso m ers , e s te rs , e th e rs ,  s a l ts  a n d  
s a l ts  o f isom ers, e s te rs  a n d  e th e r s  
w h e n e v e r  th e  ex is te n c e  o f su c h  iso­
m e rs , e s te rs , e th e rs , a n d  s a l ts  is p o ss i­
b le  w ith in  th e  sp ec ific  ch em ica l desig-
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n a tio n , d e x tr o r p h a n  a n d  lev o p ro p o x y - 
p h e n e  e x c e p te d :

(1) Alfentanil................      9737
(2) Alph«prodm» ...»...........   . . . .  9010
(3) An.l«ndm« ..„.....................     9020
(4) Bezitr»mldo ......................   -....................  .... 9000
(5) Bulk doxlropropoxyphena (non-dosagt) (Ofmj)   9273
(8) Dihydrocodolns.............................. -....................................  9120
(7) Drphenoxylata ......... — .............   —........... . . . .  9170
(01 Fentanyl .............       9001
(9) Isormilhadono...................          9226
(10) Lovomeihorphan  ___    . . . .  9210
(11) levorpharto l____________________      9220
(12) Motazocrno_____ ___________     9240
(13) Meihadona .. . . . . . .    ...............................    9230
(14) Mathadonft-lntefmadrale, 4-cyano-2-dwiothyla.

nvno-4,4.diphonyl butane ..........   9254
(15) Moum tdelntwmodiate. 2mothyl.3rr»fpholino-1, 

l-dipbonylpropano-carboxytc acid..................— ......—  9802
(16) Pethidine (mependino) ________   9230
(17) Pethrdine-lnlermedtato-A, 4-cyano-l-melhyM-

phenylptpehdine ....... .........................................
(18) Pethidine-lntOfTnediata-B, oihyt-4-phenytpipeft-

din«-4-cart)0*yln(o _____________ __ ____
(19) Pelhidine-lntonnodtalo-C, 1-methyl-4-pbonyl piperi- 

dine-4-carboxylic ac id------- ----- ------------
(20) Ptvma.’.oc ine________________________ ___________
(21) Pimmodme  ---_ --------------. . . . . . . . . . .
(22) Racomethorphaa  .........................................j...
(23) Raramorphan ------------------.—

9232

... 9233

9234
9715
9730
9732
9733

(24) Sutontanrl..... 9740

(f)  Hallucinogenic substances.

(1) Dronabinol (symbolic) In sesame oil and encapsu­
lated in a so il gelaun capsule n  a U.S. Food and
Drug Administration approved drug product.................-  7369

(Some other namos lor dronabinol: (6aU lrtray- 
6a. 7.8.1 Oa-lotrahydro-6.6,9-tnme tnyl-3-pvnryi- 
ew-ckbenzolftdlpyran-l-ol. or (-)-della-9- 
(transl-tetrahydrocannabrnol)

(2) Nabrlmo ------   7379
(Another narno lor nolxkna: (±).£rjnj-3(1,1-dr- 

moihylheptyl)-6.6a.7.8.10.1 Oa-hexahydro-1 - 
hydroxy-6,6dimothyt-9H<4benio(b,d]pyran-9- 
one)

(g) Im m ediate precursors. U n less 
sp e c if ic a lly  e x c e p te d  o r  u n le ss  lis te d  in  
a n o th e r  sc h e d u le , a n y  m a te r ia l ,  com ­
p o u n d , m ix tu re , o r p re p a ra t io n  w h ich  
c o n ta in s  a n y  q u a n ti ty  o f th e  fo llow ing  
su b s ta n c e s :

(1 ) Im m e d ia te  p re c u rs o r  to  a m p h e ta ­
m in e  a n d  m e th a m p h e ta m in e :

(i) Phenylacalone-----------------    8501
i Soma trade or other names: phonyl-2.propanor.e:
I P2P: benzyl mothyl ketone; methyl boruyt 

ketone;

Ol;

G:
*»
rt •

i
4 .

K -

(d ) Stim ulants. U n less sp ec ific a lly  
e x c e p te d  o r  u n le ss  lis te d  In  a n o th e r  
s c h e d u le , a n y  m a te ria l,  co m p o u n d , 
m lx tu rp , o r  p re p a ra t io n  w h ic h  c o n ­
ta in s  a n y  q u a n t i ty  o f t h e  fo llow ing  
su b s ta n c e s  h a v in g  a  s t im u la n t  e f fe c t 
o n  th e  c e n t r a l  n e rv o u s  sy s te m :

(1) Amphetamine, its salts, optical Isomers, and salts
o l its optical isom ers_________ ____ __________________ 1100

(2) Methamphetamine. its sails, isomors, and salts ol
its isomers ................................................................ 1105

(3) Phonmet/azine and its san s ____   1631
(4) Molhylphemdata...............        1724

(e )  Depressants. U n less  sp ec ific a lly  
e x c e p te d  o r  u n le ss  lis ted  in  a n o th e r  
sc h e d u le , a n y  m a te ria l, co m p o u n d , 
m ix tu re ,  o r  p re p a ra t io n  w h ic h  c o n ­
ta in s  a n y  q u a n t i ty  o f t h e  fo llo w in g  
s u b s ta n c e s  h a v in g  a  d e p re s s a n t e f fe c t  
o n  t h e  c e n t r a l  n e rv o u s  sy s te m , in c lu d ­
in g  its  s a l ts ,  isom ers, a n d  s a l ts  o f iso­
m e rs  w h e n e v e r  th e  e x is te n c e  o f su c h  
s a l ts ,  iso m ers , a n d  s a lts  o f  iso m ers is 
p o ss ib le  w i th in  th e  sp ec ific  ch em ica l 
d e s ig n a tio n :

(1) Amobarbrlal__________    2125
(2) Pentobarbilal „ ...............      2270
(3) Phencyclidine...................... ............................_ .................  7471
(4) Secobarbital  .........    2315

• irecu rso rs  to  p h en cy -(2) Im m ed ii 
c lid in e  (P C P :

(i) 1-phenylcyclohexylamine ....... - __________  7460
(ii) 1-p<pendinocyclohoxanecarborv1nle (PCC)__________  8603

[39 FR  22142. Ju ne 20,1974]
E d it o u a l  N o t e  F o r F e d e r a l  R e g is t e r  ci­

ta t io n s  a ffe c tin g  § 1308.12, see th e  L ist o f 
C F R  S ec tio n s  A ffected  in  th e  F in d in g  Aids 
se c tio n  of th is  volum e.

§1308.13 Schedule III.
(a )  S c h e d u le  I I I  sh a ll  c o n s is t o f th e  

d ru g s  a n d  o th e r  su b s tan ces , b y  w h a t­
e v e r  o ff ic ia l n a m e , co m m o n  o r  u su a l 
n a m e , c h e m ic a l nam e, o r  b ra n d  n a m e  
d e s ig n a te d , l is te d  in th is  se c tio n . E a c h  
d ru g  o r  s u b s ta n c e  h a s  b e en  ass ig n ed  
th e  D E A  C o n tro lle d  S u b s ta n c e s  Code 
N u m b e r  s e t  f o r th  o p p o s ite  it.

(b ) Stim ulants. U n less sp ec ific a lly  
e x c e p te d  o r  u n less  lis te d  in  a n o th e r  
sc h e d u le , a n y  m a te ria l, c o m p o u n d , 
m ix tu re ,  o r  p re p a ra t io n  w h ich  c o n ­
ta in s  a n y  q u a n ti ty  o f th e  fo llow ing  
s u b s tm c e s  h a v in g  a s t im u la n t  e ffe c t 
o n  th e  c e n tra l  n e rvou s sy s te m , in c lu d ­
in g  its  sa ils , iso m ers (w h e th e r  o p tica l, 
p o s itio n , o r  geo m etric ), a n d  s a l ts  of 
s u c h  iso m ers w h en ev er th e  e x is te n c e

88
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nol (synthetic] in sesam u oil end encopsu- 
a solt gelatin capsulo in a U.S. Food and
ministration approved drug product..................... 7369
t otnaf namas lot dionatxnol: (Sa/Mrans)- 
8,10a-lotra.hydro-6.6.9-lriniothyt-3-pontyl- 

Lbenzotb.rflpyran-l-ol. or (-)dona-9- 
sl-tobahydrocannabmol)
L .................    7379
le t name lot nabilino: (±)-fr»rw-3.(1,1-di- 
Tylheptyl)-6 6a. 7,8.10.1Oa-hoxahydro-1- 
oxy-6,6-dime lnyl-9H-dibenzotb.d)pyran-9- 
]

Immediate precursors. U n le ss  
:a lly  e x c e p te d  o r  u n le s s  l is te d  In 
t  sc h e d u le , a n y  m a te r ia l ,  c o m ­

m ix tu re ,  o r  p r e p a r a t io n  w h ic h  
is  a n y  q u a n t i ty  o f th e  fo llo w in g  
nces:
n m e d la te  p re c u rs o r  to  a m p h e ta -  
n d  m e th a m p h e ta m in e :

! cetone_____________     —------- 8531
Bade or other names: phenyl-2-ptopanone: 

benzyl methyl ketone; methyl benzyl
me;

m m e d la te  p re c u rs o rs  to  jh e n c y -  
(P C P ):

tcyclohetcylamine__________  -...........  ... 7460
dmocyclohexanecarbonrtnle (PCC)......— _ . .  8603

22142, J u n e  20.19741
•r ia .'j N o t e : F o r  F e d e r a l  R e g is t e r  cl- 
a ffe c tin g  § 1308.12, see  th e  L is t of 

jc t lo iu  A ffected  In th e  F in d in g  Aids 
of th is  volum e.

\ 3 Schedule III.
Schedule I I I  s h a l l  c o n s is t o f  th e  
a n d  o th e r  s u b s ta n c e s ,  by  w h a t-  
ffic ia l n a m e , c o m m o n  o r  u s u a l 
c h e m ic a l n a m e , o r  b ra n d  n a m e  

a te d , l is te d  in  th i s  se c tio n . E a c h  
>r su b s ta n c e  h a s  b e e n  a ss ig n e d  
EA C o n tro lle d  S u b s ta n c e s  C ode 
3r s e t  f o r th  o p p o s ite  it. 
Stimulants. U n le ss  sp e c if ic a lly  
ed o r  u n le ss  l is te d  in  a n o th e r  
tie, a n y  m a te r ia l ,  c o m p o u n d , 
•e. o r  p r e p a ra t io n  w h ic h  con- 
any  q u a n t i ty  o f  th e  fo llo w in g  
nces h a v in g  a  s t im u la n t  e f fe c t  
c e n tra l  n e rv o u s  sy s te m , in c lu d - 
s a lts ,  iso m ers  (w h e th e r  o p tic a l, 
n, o r  g e o m etric ), a n d  s a l ts  o f 
jo m ers  w h e n e v e r th e  e x is te n c e

Drug E nforcem ent A dm in is tra tion , Ju stice  § 1308.14

o f s u c h  s a l ts ,  isom ers, a n d  sa lts  o f iso ­
m e rs  is po ssib le  w ith in  th e  sp ec ific  
c h e m ic a l d e s ig n a tio n :

(I) Those compounds, nurtures, or preparations in 
dosage unit lorm containing any stimulant sub­
stances listed in schedule II which compounds, 
mixtures, or preparations were listed on August 25.
1971, as excepled compounds under 5 308 32. and 
any other drug u l the quantitive composition shown 
in that list lo r those drugs or which is the same 
except that i l contains a lessor quantity ol con­
trolled substances__________________________________ 1405

(2) Senzphotamine __________________________    1228
(3) Chlorjphantermme_________________________________  1645
(4) Ctortemune      1547
(5) Phendimetrazine____________________________________1615

(c ) Depressants. U n less  sp ec ifica lly  
e x c s p te d  o r  un less  lis te d  in  a n o th e r  
s c h e d u le , a n y  m a te r ia l,  co m p o u n d , 
m ix tu re ,  o r  p re p a ra t io n  w h ich  c o n ­
ta in s  a n y  q u a n ti ty  o f th e  fo llo w in g  
s u b s ta n c e s  h a v in g  a  d e p re s s a n t e f fe c t 
o n  th e  c e n tr a l  n e rv o u s  sy s tem :

(1) Any compound, mixture or preparation containing:
(0 Amobarbital___________________________ ; 2126
(ii) Secobarbital _________  L...... ; ..... 23 tq
(Si) Pantnhartxtal.......................................     2271

or any sa il thereol and one or more otner active 
medicinal ingredients which are not listed in 
any schedule.

(2) Any suppository dosage lorm containing:
(i) Amobarbital________________________________2126
(S) Secobnrbital________     2316
(Si) Pentobarbital___________________________  2271

or any salt o l any ol these drugs and approved 
by the Food and Drug Administratioii lor mar­
keting only a s  a suppository.

(3) Any substance which contains any quantity ol a
derivative o l barbituric add or any salt thereol 2100

(4) Chlomoxadol ____________________________________2510
(5) Glutelhim ide_______________ ;_____ ............ .....................  2550
(6) Lysergic a d d _________________     7300
(7) Lysergic acid arrvde ___ 7310
(8) Methypryton ---------------------------  2575
(9) Sullondiethylmethane   ____     2600
(10) Sullonethylmolhane ..............................   2605
(11) Sullonmothano_____________________________ _.____2610
(12) Tiletamine and zolazopam or any salt thereol  7295

Seme trade or other names lor a tilottM.no- 
zolazopam combination product

Tetazol _____________________ __________
Some bade or other names lor tiletamine:

2-(ethytamino)-2-(2-thienyl)-cyclohexanone.........
Some bade or other namos lor zolazepam: 

4-(2-fluoropheny1)-6.8-dihydro-1,3.8- 
• tnmethylpyrazoto-(3,4-eI [1,41-diazeoMV 

7(1W)-ono. flupyrazapon.__________________

• (d ) N a lo rp h in e  9400.
(e ) Narcotic Drugs. U n less  sp ec ific a l­

ly  e x c e p te d  o r  un less lis ted  in  a n o th e r  
sc h e d u le , a n y  m a te ria l, co m p o u n d , 
m ix tu re ,  o r  p re p a ra t io n  c o n ta in in g  
a n y  o f th e  fo llow ing  n a rc o tic  d ru gs, o r 
th e i r  s a l ts  c a lc u la te d  a s  th e  free  a n h y ­

d ro u s  b ase  o r  a lk a lo id . In  lim ited  q u a n ­
titie s  as s e t  f o r th  below:

(1) Not more than 1.8 grams o l codeine par 100 
milliliters or not more than 90 rralligrami per 
dosage unit, with an equal or greater quantity o l an
isoqumokne alkaloid o l opium _______________  9803

(2) Not more than 1.8 grama o l codeine per 100 
milliliters or not more th in 90 milligrams per 
dosage unit, with one or no te  active, runnarcotic 
ingredients in recognized tlrarapeutic amounts   9804

(3) Not more than 300 mlligrams o l dihydrocodemone 
(hydrocodone) per too milliliters or nol more lhan 
15 milligrams per dosage uniL with a lourtold or 
greater quantity o l an isoqumoltne alkaloid o l opx jm . 9805

(4) Not more than 300 milligrams o l dihydrocodeinone 
(hydrocodone) per 100 rmlliMori or not more lhan 
15 milligrams per dosage unit, with one or more 
actr/e nonnarcobe ingredients in recognized thora-
peutx: amounts....._________________   9606

(5) Not more than 1.8 grams o l dihydrocodeine per 
100 nrltilrlers or nol - .a  lhan 90 m lligrams per 
dosage umL with one or more active nonnarcotic 
ingredients in recognized therapeutic am oun ts  9807

(6) Not more than 300 milligrams o l ettiylmorphine 
per 100 milliliters or not more than 15 milligrams 
per dosage uniL with one or more active, nonnar-
co tc ingredients in recognized therapeutic amounts.. 9808

(7) Not more than 500 milligrams o l opium per 100 
milliliters or per 100 grams or no l more than 25
milligrams per dosage unit, with one or more active, 
nonnarcotic ingredients in recognized therapeutic
amounts _____________________________________ 9809

(B) Nol mors lhan 50 milligrams o l morphine per 100 
milliliters or per 100 grams, with one or mo.a 
active, nonnarcotic ingredients in recognized thera­
peutic am ounts....  ■    9810

[39 F R  22142, J u n e  20, 1974, as am en d ed  a t  
41 F R  43401, O ct. 1, 1976: 43 F R  3359. Ja n . 
25, 1978: 44 F R  40888, J u ly  13. 1979: 46 F R  
52334, O ct. 27. 1981; 51 F R  5320, F eb . 13, 
1986: 52 F R  2222, J a n .  21. 1987; 52 F R  5952, 
F eb . 27. 1987]

91308.14 Schedule IV.
(a ) S c h e d u le  TV s h a ll  c o n s is t o f th e  

d ru g s  a n d  o th e r  su b s ta n c e s , by  w h a t­
ev e r o ff ic ia l n a m e , co m m o n  o r  u su a l 
n a m e , c h e m ic a l n a m e , o r  b ra n d  n a m e  
d e s ig n a te d , l is te d  in  th i s  sec tio n . E a c h  
d ru g  o r  s u b s ta n c e  h a s  b e e n  ass ig n ed  
th e  D E A  C o n tro lle d  S u b s ta n c e s  Code 
N u m b e r s e t  f o r th  o p p o s ite  it.

(b) Narcotic drugs. U n less  sp e c if ic a l­
ly  e x c e p te d  o r  u n le ss  lis te d  in  a n o th e r  
s c h e d u le , a n y  m a te r ia l ,  co m p o u n d , 
m ix tu re , o r  p re p a ra t io n  c o n ta in in g  
a n y  of th e  fo llo w in g  n a rc o tic  d ru g s , o r 
th e i r  s a l ts  c a lc u la te d  as th e  fre e  a n h y ­
d ro u s  b ase  o r  a lk a lo id , in  lim ite d  q u a n ­
t i t ie s  as s e t  f o r th  below:

(1) Not more than 1 milligram ol ditonoxio and not 
le u  than 25 micrograms o l abopme sutiate per 
dosage uret .......... . . . . . ...........     ... 9167

89
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§ 1308.15

(2) Dextropopoxyp/w* (alph«-{+)-4-<jifnflihyl«m*rto-
!.2-diphonyl-3-n>olh,/i-2-pfOp»onoxyt)atane)__________  9278

su c h  sa lts ,  Isom ers, a n d  sa lts  of Iso­
m e rs  is po ssib le:

21 CFR Ch. II (4-1-88 Edition)

(c) Depressants. U n le ss  sp ec ific a lly  
e x c e p te d  o r un less  l is te d  In a n o th e r  
sc h e d u le ,  an y  m a te r ia l ,  c o m p o u n d , 
m ix tu re ,  o r p re p a ra t io n  w h ich  c o n ­
ta in s  a n y  q u a n tity  o f  th e  fo llo w in g  
s u b s ta n c e s , inc lu d in g  its  sa lts . Isom ers, 
a n d  s a l ts  of isom ers w h en ev e r th e  e x ­
is te n c e  o f  su ch  sa lts , isom ers, a n d  s a l ts  
o f  iso m e rs  is possib le w ith in  th e  sp e c if ­
ic c h e m ic a l d esig n a tio n :

(1) F fn ltu run rw ... 1670

(1)
(2)
O)
(4)
(5) 
(0) 
m 
m
(9)

Alprazolim ... 
Bertrtal____
Bromtzepxm..___
C m n x z o p a m ______

Chloral batama___
Chloral hydrat#__
CMortiaraponda.. 
O obatam ------
C lonazepam .

(1 0 ) O o r a z e p a l e .  -
(11) CloOazepam..
(12) C loiazolam__
(13) Oetcrazepam .
(14) D iazepam .
(15) EalazoUm..
(16) EthoNorvynol___
(17) Ethinamale______
(18) EBiyl lodazepa la .
(19) FKit*azepam____
(20) Flunrtrazopam___
(21) FXirazepam----
(22) Halazepam______
(23) HaloxazoUm____
(24) Ketazolam ..
(25) Loprazolam_______
(26) Lorazepam_______
(27) Lormoiazepam____
(28) Mebutamale______
(29) Medazopam______
(30) Maorobamale_____
(31) MethohautaL.
(32) MethylpbcnoDartjclal (mephobartntal)
(33) M idazolam________________________
(34) Nimelazopam________________ _____
(35) Nitrazepam_________________________
(36) Nordiazepam :_________________
(37) Oxazepam ...... ............
(38) Oxazolam  ________ _____
(39) Paraldehyde________________________
(40) Petncriloral . . .
(41) PhenoOartxial -
(42) Pmazepam
(43) Prazopam ..
( 44 ) Ouarepam.
(45) Temazepam ...
(46) TeUazopam

  2882
  2145
  2748
  2749
  2460
  2465
  2744
. _  2751
  2737
  2768

2752 
_ _  2753 
. _  2754 
_  2765 

2756 
™  2540 
_  2545 
_  2758 
_  2759 
. _  2763 
_  2767 
_ _  2762 
_  2771 
_  2772 

2773 
_  2885 
_  2/74 

2800 
2636 

_ .  2620 
_  2264 
_  2250 

2884 
... . 2837
  2834
.... 2838 
.... 2835 
. _  2839 
.... 2585 

2591 
_  2285 
_  2883

  2764
  2881
  2925
  2886

(e ) Stim ulants. U n less  sp ec ifica lly  
e x c e p te d  o r  u n le ss  lis ted  in  a n o th e r  
s c h e d u le , a n y  m a te r ia l ,  co m po und , 
m ix tu re , o r  p r e p a ra t io n  w h ich  c o n ­
ta in s  a n y  q u a n t i ty  o f th e  fo llow ing 
su b s ta n c e s  h a v in g  a  s t im u la n t e f fe c t 
on  th e  c e n tr a l  n e rv o u s  sy stem , in c lu d ­
ing  i ts  s a lts ,  iso m ers  a n d  sa lts  of iso ­
m ers:

(1) Oelhylpropton______________________________________161C
(2) Mazindol  .........................    16C5
(3) Pemoline (including orgenometalllc complexes and 

chelates thereof)__________________     1530
(4) Phentertnme..._______________________ , 1640
(5) Pipradrol     1750
(0) SPA ((.)-lKlin>a(hy1amno-1.24liphenytothane) 1635

(f) Other substances. U n less  sp e c ifi­
ca lly  e x c e p te d  o r  u n le ss  lis ted  in  a n ­
o th e r  sc h e d u le , a n y  m a te ria l, c o m ­
p o u n d , m ix tu re  o r  p re p a ra t io n  w h ic h  
c o n ta in s  a n y  q u a n t i ty  o f th e  fo llow ing  
su b s ta n c e s , In c lu d in g  Its sa lts :

(I) Pen lazoona .. 9709

(47) Triazolam .......... ___________    2887

[39 F R  22143, J u n e  20. 1974]
E d it o r ia l  N o t e : F o r  F e d e r a l  R e c is t e r  ci­

ta tio n s  a ffe c tin g  § 1308.14, see  th e  L ist of 
C F R  S ec tio n s  A ffec ted  in th e  F ind ing  A ids 
se c tio n  o f th is  volum e.

§1308.15 S ch ed u le  V.
(a ) S c h e d u le  V s h a l l  co n sist o f th e  

d ru g s  a n d  o th e r  su b s ta n c e s , by w h a t­
ev e r o ff ic ia l n a m e , co m m o n  o r u su a l 
n a m e , ch em ica l n a m e , o r  b ra n d  n a m e  
d e s ig n a te d , lis ted  in  th is  sec tion .

(b ) Narcotic drugs. U n less sp ec ifica l­
ly  e x c e p te d  o r  u n le s s  lis ted  in a n o th e r  
sc h e d u le , a n y  m a te r ia l ,  co m p o u n d , 
m ix tu re , o r  p r e p a ra t io n  c o n ta in in g  
a n y  o f th e  fo llow ing  n a rc o tic  d ru g s  
a n d  th e i r  sa lts , as s e t  fo r th  below:

(d ) Fenfluramine. A ny m a te r ia l ,  
co m p o u n d , m ix tu re , o r  p re p a ra t io n  
w h ic h  c o n ta in s  an y  q u a n ti ty  o f t h e  
fo llo w in g  su b stan ces , in c lu d in g  i ts  
s a l ts ,  isom ers (w h e th e r  op tica l, p o s i­
tio n . o r  geom etric), a n d  sa l ts  o f s u c h  
iso m ers , w h enev er th e  e x is te n c e  o f

(1) Bup<eoofprno«..  .....   9064

(/•' N a rco tic  d ru g s  co n ta in in g  no n- 
n a i - u t ic  active  m e d ic in a l in g red ien ts . 
A ny  co m p o u n d , m ix tu re ,  o r p re p a ra ­
tio n  c o n ta in in g  a n y  of th e  fo llow ing  
n a rc o tic  d ru gs, o r  th e i r  s a l ts  ca lc u la t-

90



s a l ts ,  Isom ers, a n d  s a l ts  o f Iso- 
is possib le :

itxam na  __    1870

Stim ulants. U n le ss  sp ec ific a lly  
; te d  o r  u n le ss  l is te d  in  a n o th e r  

lie . a n y  m a te r ia l ,  co m p o u n d , 
i , o r  p r e p a r a t io n  w h ich  con- 

a n y  q u a n t i ty  o f  t h e  fo llow ing  
a n c e s  h a v in g  a  s t im u la n t  e f fe c t  
le c e n tr a l  n e rv o u s  sy s te m , in c lud - 
ts  s a l t s ,  Iso m ers a n d  s a l ts  o f iso-

21 CFR C h . II (4-1-88 Ed it io n )

lylpropion_______________________________________1810
n d d ____________________________________________ 1605
alina (including organomeLailtc complexes and
es thefeoO_____________________________________ 1630
illum ine ...................   .... 1640
t d i d ____________________________________________ 1750
((-M-diroemylamno-l^-diphenylethane) 1635

Other substances. U n le ss  sp ecifi- 
e x c e p te d  o r  u n le s s  lis te d  in  an - 

* sc h e d u le , a n y  m a te r ia l ,  com - 
d, m ix tu re  o r  p r e p a r a t io n  w h ic h  
■ins a n y  q u a n t i ty  o f  t h e  fo llow ing  
an ces , in c lu d in g  i ts  s a l ts :

u o d n e _______________________________________  9709

I  22143. J u n e  2 0 .1 9 7 4 ]
:o r ia l  N o t e : F o r  F e d e r a l  R e g is t e r  ci- 
s  a ffe c tin g  5 1308.14. se e  th e  L is t of 
S ections A ffec ted  In th e  F in d in g  Aids 
a  o f th i s  volum e.

.15 S ch ed u le  V.
S c h e d u le  V s h a l l  c o n s is t  o f th e  

i a n d  o th e r  s u b s ta n c e s ,  by  w h a t-  
o ff ic ia l n a m e , c o m m o n  o r  u su a l 
■. c h e m ic a l n a m e , o r  b ra n d  n a m e  
n a te d , l is te d  in  th i s  se c tio n . 
Narcotic drugs. U n le ss  sp ecifical- 
c e p te d  o r  u n le ss  l is te d  in  a n o th e r  
lu le , a n y  m a te r ia l ,  co m p o u n d , 
i r e ,  o r  p r e p a r a t io n  c o n ta in in g  
o f th e  fo llow ing  n a rc o tic  d ru g s  
h e ir  s a l ts ,  as s e t  f o r th  below:

n̂orphmd........     9064

N a rc o tic  d ru g s  c o n ta in in g  uo n- 
itic a c tiv e  m e d ic in a l in g re d ie n ts , 
c o m p o u n d , m ix tu re ,  o r  p re p a ra -  
c o n ta in in g  a n y  o f t h e  follow ing 
tic  d ru g s , o r t h e i r  s a l t s  c a lc u la t­

Drug E nforcem ent A dm ini*fratlon, Justice § 1308.22

ed  a s  th e  f re e  a n h y d ro u s  base o r  a lk a ­
lo id , in  lim ite d  q u a n ti t ie s  as s e t  f o r th  
be low , w h ich  s h a l l  inc lude  one c r  m o re  
n o n -n a rc o tic  ac tiv e  m ed ic in a l in g re d i­
e n ts  in  s u f f ic ie n t  p ro p o r tio n  to  c o n fe r  
u p o n  th e  co m p o u n d , m ix tu re , o r  p r e p ­
a r a t io n  v a lu a b le  m ed icin al q u a litie s  
o th e r  th a n  th o se  possessed  by n a rc o tic  
d ru g s  alone:

(1 ) N o t m o re  th a n  200 m illig ra m s of 
co d e in e  p e r  100 m illilite rs  o r p e r  100 
g ra m s.

(2 ) N o t m o re  th a n  100 m illig ra m s of 
d ih y d ro c o d e in e  p e r  100 m illil i te rs  o r 
p e r  100 g ram s.

(3 ) N o t m o re  th a n  100 m illig ra m s of 
e th y lm o rp h in e  p e r  100 m illilite rs  o r 
p e r  100 g ram s.

(4 ) N o t m o re  th a n  2.5 m illig ra m s of 
d ip h e n o x y la te  a n d  n o t  less th a n  25 m i­
c ro g ra m s  o f  a tro p in e  s u lfa te  p e r  
d o sa g e  u n it.

(5 ) N o t m o re  th a n  100 m illig ra m s of 
o p iu m  p e r  100 m illilite rs  o r p e r  100 
g ra m s . y

(6 ) N o t m o n . .h e n  0.5 m illig ra m  of 
d lfe n o x in  a n d  n o t  less th a n  25 m icro- 
g ra m s  of a tro p in e  s u lfa te  p e r  do sage  
u n i t .
[39 F R  22143, J u n e  20. 1974. as am en d ed  at 
43 F R  38383, Aug. 28. 1978; 44 F R  40808. 
J u ly  13. 1979: 47 F R  49841, Nov. 3. 1982; 50 
F R  8108, F eb . 28, 1985: 52 F R  5952, F eb . 27,
1987]

E x c l u d e d  N o n n a r c o t ic  S u b s t a n c e s

§ 1308.21 A p p lica tio n  fo r ex clu sion  o f  a 
n o n n a rc o tic  su bs tance .

(a ) A ny  p e rso n  seek in g  to  h a v e  a n y  
n o n n a rc o tic  s u b s ta n c t  w h ich  m av  
u n d e r  th e  F e d e ra l  Food, D rug, d 
C o sm e tic  A c t (21 U.S.C. 301), be . • 
fu l ly  so ld  o v e r th e  c o u n te r  w i th o u t a 
p re sc r ip tio n , e x c lu d e d  fro m  a n y  s c h e d ­
u le , p u r s u a n t  to  se c tio n  201(g) (1) of 
th e  A c t (21 U .S.C . 811 (g) (1)), m ay  
a p p ly  to  th e  A d m in is tra to r , D ru g  E n ­
fo rc e m e n t A d m in is tra tio n , D e p a r t ­
m e n t  o f J u s tic e , W a sh in g to n , D .C . 
20537.
. (b ) A n a p p lic a tio n  fo r a n  ex clu sio n  
u n d e r  th is  se c tio n  sh a ll c o n ta in  th e  
fo llo w in g  in fo rm a tio n :

(1 ) T h e  n a m e  a n d  ad dress o f th e  a p ­
p lic a n t:

(2) T h e  n a m e  o f th e  su b s ta n c e  fo r  
w h ic h  ex c lu s io n  is so u g h t; an d

(3) T h e  co m p le te  q u a n tita t iv e  co m ­
p o s itio n  o f th e  s u b s ta n c e .

(c) W ith in  a  re a so n a b le  period  o f 
tim e  a f t e r  th e  re c e ip t  o f an  a p p lic a ­
tio n  fo r  an  ex c lu s io n  u n d e r  th is  se c ­
tio n , th e  A d m in is tra to r  sh a ll n o tify  
th e  a p p lic a n t o f h is  acc ep tan ce  o r  no n- 
a c c e p ta n c e  of h is  ap p lica tio n , a n d  if 
n o t  accep ted , th e  re a s o n  th e re fo re . 
T h e  A d m in is tra to r  n e e d  n o t acc ep t a n  
a p p lic a t io n  fo r  filin g  if a n y  of th e  r e ­
q u ire m e n ts  p re sc rib ed  In p a ra g ra p h
(b) o f th i s  sec tio n  is lack in g  o r is n o t  
s e t  f o r th  as to  b e  re a d ily  u n d ers to o d . 
I f  th e  a p p lic a n t d e s ire s , h e  m ay a m e n d  
th e  a p p lic a tio n  to  m e e t  th e  re q u ire ­
m e n ts  o f p a ra g ra p h  (b ) o f  th is  sec tio n . 
I f  th e  a p p lic a tio n  is accep ted  fo r  
filin g , t h e  A d m in is tra to r  sh a ll issue  
a n d  p u b lish  in  th e  F e d e r a l  R e g is t e r  
h is  o rd e r  on  th e  a p p lica tio n , w h ic h  
sh a l l  in c lu d e  a  re fe re n c e  to  th e  leg a l 
a u th o r i ty  u n d e r  w h ich  th e  o rd e r  is 
issu ed  a n d  th e  f in d in g s  of fa c t a n d  
c o n c lu s io n s  of law  u p o n  w hich  th e  
o rd e r  is based . T h is  o rd e r  sh a ll sp ec ify  
th e  d a te  o n  w h ich  i t  s h a l l  tak e  e ffe c t. 
T h e  A d m in is tra to r  s h a l l  p e rm it a n y  
in te re s te d  p e rso n  to  f ile  w ritte n  co m ­
m e n ts  o n  o r o b je c tio n s  to  th e  o rd e r  
w ith in  60 days o f th e  d a te  of p u b lic a ­
tio n  o f h is  o rd e r  in  th e  F e d e r a l  R e g is ­
t e r .  I f  a n y  su c h  c o m m e n ts  o r o b jec ­
tio n s  ra is e  s ig n if ic a n t issu es  re g a rd in g  
a n y  f in d in g  of f a c t  o r  co nclusion  o f 
law  u p o n  w h ich  th e  o rd e r  is based, th e  
A d m in is tra to r  sh a ll  im m ed ia te ly  s u s ­
p e n d  th e  e ffec tiv en ess  o f  th e  o rd e r  
u n t i l  h e  m ay  re c o n s id e r  th e  a p p lic a ­
tio n  in  l ig h t  of th e  co m m e n ts  a n d  o b ­
je c tio n s  filed . T h e re a f te r ,  th e  A d m in ­
is t r a to r  sh a ll  re in s ta te ,  revoke, o r  
a m e n d  h is  o rig in a l o rd e r  a s  h e  d e te r ­
m in es  a p p ro p r ia te .

(d ) T h e  A d m in is tra to r  m ay a t  a n y  
tim e  rev o k e  a n y  ex c lu s io n  g ra n te d  
p u r s u a n t  to  sec tio n  201(g) of th e  A ct 
(21 U .S.C . 811(g)) by  fo llow ing  th e  
p ro c e d u re s  se t fo r th  in  p a ra g ra p h  (c) 
o f th is  sec tio n  fo r  h a n d lin g  an  a p p lic a ­
tio n  fo r  a n  ex clusion  w h ich  h as  b een  
a cc ep ted  fo r  filing.

§ 1308.22 Excluded su b s tan ces .
T h e  follow ing n o n n a rc o tic  s u b ­

s ta n c e s  w h ich  m ay, u n d e r  th e  F e d e ra l 
Food . D ru g , and  C o sm e tic  A ct (21 
U.S.C. 301), be law fu lly  so ld  over th e
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E ffo r t » f  nmi-ndnii-nK. Tin* IflHi; Mu: "AS I7..TM" m ll»* intrm liiclnry Inn* 
mm-iulim-nt di-lcli-il "or AS 17 1.V follow. fflltigu of MjfiM-ttiliti IIII

Sec. 11.71.070. M isconduc t involving; n c o n tro lle d  su b s ta n c e  
in  llie se v en th  d eg re e , (al Kxccpl as authorized in AS 17.30, a person 
commits the nlTense ol'misconduct involving n controlled nuhstance in 
the seventh degree if I ho person

(1) m anufactures or delivers, or possesses v,ith the in ten t to m anu­
facture or deliver, one or more preparation:., compounds, m ixtures, or 
substances of an aggregate weight of less than one-lmlf ounce of a 
schedule VIA controlled substance; or

(2) possesses one or more preparations, compounds, mixtures, or 
substances of an aggregate weight of less than one ounce containing a 
schedule VIA controlled substance on a public s tree t or sidewalk or on 
th e  premises of a public carrier or business establishm ent or in any 
o ther public place.

(b) Misconduct involving a controlled substance in the seventh de­
gree is n violation and is punishable as authorized in AG 12.55, except 
th a t if  a fine is imposed it shall not he more than $100. (§ 2 ch 45 SLA 
1982; urn § 12 ch 14G SLA 198G)

E ffe c t o f nm rn dm cn li. — The 1986 Inn "AS I7..10' in  ll ie  introductory Inn- 
amendment deleted "or AS 17.35" follow- guago o f t>ul> ct lion In).

Sec. 11.71.080. A g g reg a te  w eig h t o f  live m a riju a n a  p lnn ts .

NOTES TO DECISIONS

A| ip llen lilll(y o f de fin it io n . — The nml procefwtsl. Gihson v. S ta le , Ct. App. 
defin ition in th is section d id not ripply Op. No. 621 (Kile No. A-917),719 P.2d6A7 
where the mnrijuunn was a lready dried (1986).

A rticle  2. S ta n d a rd s  a n d  S ch ed u les .

Section  Section
120. Authority to schedule controlled nub- ICO. Schedule |||A

nlnnccK ISO. Schedule VA

Sec. 11.71.120. A u th o rity  to  sc h e d u le  c o n tro lle d  su b s ta n c e s ,
(a) If, efier considering the factors set out in (c) o f this section, the 
comm ittee decides to recommend th a t a substance should he added to, 
deleted fru-n, or rescheduled in a schedule of controlled substances 
under AS 11.71.140 — 11.71.190, the governor shall introduce legisla 
tion in accordance with the recommendation of th e  committee.

(b) If  a substance is added as a controlled substance under federal 
law, the governor shall introduce legislation in accordance with the 
federal law.

(c) In advising the governor of the need to add, delete, or reschedule 
a substance under AS 11.71.110(1), the comm ittee shall assess the

§ 11.71070 A i .anka S t a t u t e s  S i .v i-i .k m k n t  5 11.71.120
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danger or probable danger uf llie xulmtnncu a fter considering the bil­
lowing:

(1) the actual or probable alm se of the siihslau te  including
(A) th e  h istory and cu rren t p a tte rn  of abuse both in tbis s ta te  and 

in o ther sta tes;
(ID the scope, duration, nnd significance of abuse;
(C) the degree of actual or prob.title detrim ent which may result 

from nbuse of the substance;
(D) the probable physical and social im pact of widespread nbuse of 

the substance;
(2) the biomedical hazard  of th e  substance including
(A) its  pharmacology, in  th e  elTecls nnd modifiers o f the elTecIs of 

the substance;
(B) its  toxicology, the acu te  nnd chronic toxicity, interaction with 

other substances, w hether controlled or not, nnd the degree to which it 
may cause psychological o r physiological dependence;

(C) the risk  to public hea lth  and the p articu la r susceptibility of 
segm ents o f th e  population;

<3) w hether th e  substance is an  im m ediate precursor of a substance 
already controlled under th is  chapter;

(4) th e  cu rren t s ta te  of scientific knowledge regarding the su b ­
stance, including w hether th e re  is any acceptable m eans to snftdy use 
the substance u nder medical supervision;

(5) th e  relationship  between the use of th e  substance and o ther 
crim inal activ ity , including

(A) w hether persons engaged in illicit trafficking of the substance 
arc also engaged in o ther crim inal activity;

(B) w hether th e  nature  nnd rcln tive profitability of m anufacturing 
or delivering the substance encourages illicit trnlTicking in the suli- 
stanre;

iC) w hether the commission of o th er crim es is one of the efTi-tTs uf 
abuse of th e  substance;

(D) w hether addiction to th e  substance relates to the commission of 
crimes to support the continued use of the substance.

(d) [Repealed, .-5 W  ch G S LA  1981.1
(e) The com m ittee bus no au thority  over tobacco or alcoholic bever­

ages as defined in AS 04.21.080. (§ 2 ch 45 SLA 1982; am S 40 ch G 
SLA 1984)

E ffe c t o f am endm en ts . — l l i e  1984 statement o f the purpose or the 1981 *v-
amendment repealed former subsection peal of subsection id) of thin section, see
Cell, re la ting  to a precursor o f an immedi- the 1984 Mouse .Journal a t p. 2287, in the
a le precursor. paragraph captioned "Section 40."

L eg is la t iv e  h is to ry  repo rts. — For
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Sec. 11.71.180. S ch ed u le  IIA.

NOTES TO DECISIONS

Cl led in Wllliurm. v, Stiile, C l Ape lip.
No. 749 (Kile Not. A-178.1, A-I807I. TCI 
I*.2d 397 M9H7I.

See. 11.7I.10II. S ch ed u le  IIIA . (n) A substance shall he placed in 
schedule IIIA if it in found under AS 11.71.120(c) In Imvo n decree el' 
danger or probable danger to n person or the public less than the 
substances listed in schedule IIA hut h igher than  substances listed in 
schedule IVA.

(b) Schedule IIIA includes, unless specifically excepted or unless 
listed in ano ther schedule, any m aterial, compound, m ixture, or prep­
ara tion  which contains any quan tity  of the following substances hav­
ing a stim ulan t effect on the central nervous system , including the ir 
sa lts, isomers w hether optical, position, or geometric, and  salts of 
these isomers w henever the existence o f these sa l's , isomers, and sa lts 
o f isomers is possible within the specific chemical designation:

(1) henzphclnminc;
(2) chlorphcnlcrm ino;
(3) clortermine;
(•1) mazindol;
(5/ phendim ctrazine;
(6) any compound, m ixture, or preparation in dosage unit form con­

tain ing  any stim ulan t substance listed in schedule IIA, which com­
pound, m ixture, or preparation was listed on A ugust 25, 1071, as an 
excepted compound under 21 C.F.U. § 1308.32, and any o th er drug of 
th e  quan tita tive composition shown in th a t list for those substances, 
or which is the sam e except th a t it contains a lesser q uan tity  of any 
controlled substance.

(c) Schedule IIIA includes, unless specifically excepted or unless 
listed in another schedule, any m aterial, compound, m ixture, o r prep­
ara tion  which contains any quantity  of the following substances hav­
ing a depressunt effect on the central nervous system:

(1) am obarbital, sccobnrbiti.l, or pentobarbital o r any sa lt of these 
substances, combined with one or more o ther active mcdicit.nl ingredi­
en ts  which are  not listed in any o ther schedule;

(2) am obarbital, secobarbital, or pentobarbital or any sa lt of these 
i.ubBlances, approved by the federal Food and I)ri»; A dm inistration for 
m arketing only us a  suppository;

(3) any substance which contains any  quantity  of a derivative of 
barbituric acid or an y  sa lt of barbitu ric acid;

(4i chlorhe::ndol;
(5) glutelhim ide;
(C) lysergic acid;

5 I1 .7 l.1 fi0  A i .amka S t a t iit k h  S u iv i k m k n t  4 1171,100

2 3 2

5 11.71.Hit) ('ill MIN A I. I.AW 5 11.71. Kill

(7) lysergic acid amide;
(8) inethyprylon;
(9) sulfondiothylmcthnne;
(10) Hulfoncthylmcthnne;
(11) sulfonmethono.
(0) Schedulo IIIA includes, unless specifically excepted or unless 

listed in nnother schedulo, any m aterial, compound, m ixture, or prep­
aration containing any of the following narcotic drugs or the ir snlts 
calculated as the free anhydrous base or alkaloid, in th e  following 
quantities:

(1) not more than  1.8 gram s of codeine per 100 m illiliters or not 
more than  90 m illigram s per dosage u nit, with nn equal or g reater 
quantity  o f an isoquinoline alkaloid of opium:

(2) not more lhan  1.8 gram s of codeine per 100 m illiliters or not 
more lhan 90 m illigram s per dosage u nit, with one or more active, 
nonnarcotic ingredients in recognized therapeutic am ounts;

(3) not more than  300 m illigram s of dihydrocodeinone per 100 m il­
liliters or not more than  15 m illigram s per dosage u nit, w ith a fourfold 
or g reater quan tity  of an isoquinuline alkaloid of opium;

(4) not more than  300 m illigram s of dihydrocodeinone per 100 m il­
liliters or not more lhan 15 m illigram s per dosage u nit, with one or 
more active nonnarcotic ingred ien ts in recognized therapeuti 
amounts;

(5) not more than 1.8 gram s of dihydrocodeine per 100 m illiliters or 
not more than  90 m illigram s per dosag- unit, w ith one or more active 
nonnarcotic ingredients in recognized therapeutic am ounts;

(G) not more llinn 300 m illigram s of ethylm orphine per 100 m illili­
ters or not more than  15 m illigram s p-’r  dosage u nit, with one or more 
active, nonnarcotic ingredients in recognized therapeutic  am ounts;

(7) not more than  500 m illigram s o f opium per 100 m illiliters o r per 
100 g r  or not more than 25 m illigram s per dosage u nit, with one 
oi n o ro  active, nonnarcotic ingred ien ts in recognized therapeutic 
amounts;

(8) not more than  50 m illigram s of morphine per 100 m illiliters or 
per 100 gram s, w ith one or more active, nonnarcotic ingredients in 
recognized therapeutic am ounts.

(f) Schedule IIIA includes
(1) hashish;
(2) hash oil or hashish oil; and
(3) tetrnhydrocnnnabinnls. (S 2 ch 45 SI,A 19821

Editor's notes. — This section is si t 
nut to cnrri'Ct an error in cnncl rnont.

2 3 3



§ 11.71.180 A laska  St a t u t e s  S u i t i .p.m k n t  § 11.71.305

See. 11.71.180. S ch ed u le  VA. In) A .substance shall be placed in 
schedule VA if it is found under AS 11.71.120(c) to have a degree of 
danger or probable danger In a person or the public which is less than  
substances listed in schedule IVA, b u t higher than  substances listed 
in schedulo VIA.

(b) Schedule VA includes any compound, m ixture, or preparation 
containing any  of the following lim ited q uan tities o f narcotic drugs or 
th e ir  salts, calculated  as  the free anhydrous base o r alkaloid, in lim ­
ited quantities as specified in (1) — (6) of this subsection, which in­
cludes one or more nonnarcotic active medicinal ingredients in suffi­
c ien t proportion to confer upon the compound, m ixture, o r preparation 
valuable medicinal qualities o ther than  those possessed by schedule 
IA substances alone:

(1) not more than  20(1 m illigram s o f codeine p er 100 m illiliters or 
per 100 gram s;

12) not more than  100 m illigram s of d ih yd ro cod e in e  per 100 m illili­
te rs  or per 100 gram s;

(3) not more than  100 m illigram s of ethylm orphine per 100 m illili­
ters or per 100 gram s;

(4) not more than  2.5 m illigram s o f diphenoxylate and not less than  
25 microgram s of atropine sulfhte p er dosage u n it;

(5) not more than  100 m illigram s of opium  per 100 m illiliters or per 
100 grams;

(6) not m ore th an  0.5 m illigram s of difenoxin and  not less than  25 
micrograms of atropine sulfate per dosage unit.

(c) IRepealed. § 1 ch GOSLA li)87.](§ 2 ch 45 SLA 1982; am § 1 ch 
66 SLA 1987)

E ffe c t o f am endm en ts . — The 1087 
amendment deleted subsection (c), which 
rend "Schedule VA includes loperamide."

A rtic le  3. M isce llan eo u s P ro v is io n s

Sec tio n
305. Rehab dilation

Sec. 11.71.305. R eh a b ilita tio n . A person convicted of violating a 
provision of th is  chap ter may, when th e  violation relates to th a t per­
son's own personal use of a  controlled substance, be comm itted to the 
custody of the D epartm ent of Corrections for rehab ilitative treatm ent 
for n o t to exceed one year. Such trea tm en t m ay be imposed in  place of 
a fine or im prisonm ent, but only where th e  im prisonm ent would not 
have exceeded one year. (§ 2 ch 45 SLA 1982; am  E.O. No. 55, § 2 
(19841)
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§ 11.71.900 C r im in a l  L aw S 11.71.900

Effect of omendmcnU. -  The 1884 "Health and Social Services" in the nret 
amendment auhslituted ’Correction.'" for sentence

Article 4. D efin itio n s.

Sac tion
900. Definitions

Sec. 11.71.900. D efinitions. In th is  chapter, unless the context 
clearly requires otherwise,

(1) "adm inister" means the d irect application of a  controlled sub­
stance, w hether by injection, inhalation, ingestion, or any other 
means ir.to the body of a patient o r research subject by

(A) a  practitioner or, in the practitioner’s presence, by the practi­
tioner's authorized agent; or

(B) the patien t or research subject a t the direction nnd ir. the pres­
ence o f a  practitioner;

(2) "agent" m eans an authorized person who acts on behalf of or at 
the direction of u manufacturer, d istributor, or dispenser, but does nol 
include a common or contract ca rrie r, public warehouse?.lan, o r em­
ployee of the ca rrie r or warehouseman;

(3) "comm ittee" means the Controlled Substances Advisory Com­
m ittee established in AS 11.71.100;

(4) "controlled substance" means a  drug, substance, or immediate 
precursor included in the schedules set out in AS 11.71.140 — 
11.71.190;

(5) "counterfeit substance" m eans a controlled substance which, 
w ithout authorization, bears the tradem ark, trado name, or other 
identifying m ark, im print, num ber, o r device of a m anufacturer, dis­
tribu tor, o r d ispenser o ther than  th e  person or persons who in fact 
m anufactured, distributed, or dispensed the substance nnd which 
falsely purports o r is represented to  be the product of, or to have been 
distributed by, th e  o ther m anufacturer, d istributor, o r dispenser;

(6) "deliver" or "delivery" means the actual, constructive, or a t­
tem pted transfer from one person to  another o f a  controlled substance 
w hether or n o t there is an  agency relationship;

(7) "dispense" means to deliver a  controlled substance to nn u lti­
m ate u ser or research subject by or under th e  lawful order of a practi­
tioner, including the prescribing, adm inistering, packaging, labeling, 
or compounding necessaiy to p repare the substance for that delivery; 
"dispenser" m eans a  practitioner who disperses;

(8) "d istribute” means to ae liver o ther than  by adm inistering or 
dispensing a controlled suustance, w hethei or not th e re  is any money 
or o ther item  of value exchanged; i t  includes side, gift, or exchange: 
"distributor" m oans a  person who distributes;

(9) "drug"
(A) means
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-ii a substance recognized m, a  drug in the official United S tates 
Pharmacopoeia, onicial Homeopathic Pharm acopoeia o r th e  United 
S tates, or ofTicial N ational Form ulury, or any supplem ent to these 
publications;

Hi) a substance intended for uso in the diagnosis, euro, m itigation, 
treatm ent, o r prevention of d isease in hum ans or oi-.imc.k;

(iii) a substnnce, o th er than food, intended to affect th e  stru ctu re  or 
any  function of the body of hum ans or anim als; nnd

(iv) n substance intended fur use as a  component o f any  article 
specified in  (i), (ii), o r  (iii) o f th is  subparagraph;

(Bl docs not include a device o r  its components, parts, o r acces­
sories;

(10) "hashish" m eans the dried, compressed, resinous product of the 
p lan t (genus) Cannabis;

(11) "hashish oil" m eans the viscous liquid concentrate of tetrahy- 
drocannnbinols extracted  from th e  p lan t (genus) C an n ab i-.

(12) "im m ediate precursor" m ean s a  substance w hich is by s ta tu te  
or regulation designated as the principal compound commonly used o r 
produced prim arily  for use, and which is it. • im ediate chem ical in ter­
m ediary used or likely to be used in the m anufacture of a controlled 
substance, the control o f which is necessary to p revent, curtail, or 
lim it m anufacture o f th a t controlled substance;

(13) "m anufacture"
(A) means th e  production, preparation, propagation, compounding, 

conversion, growing, o r processing of a  controlled substance, e ither 
directly or indirectly by extraction from substances o f  n a tu ra l origin, 
or independently by m eans of chem ical synthesis, o r by a combination 
of extraction and chemical synthesis; however, the growing of m ari­
juana  for personal use is not innnufacluring;

(Ii) includes the preparation, compounding, packaging, repackag­
ing, labeling, o r relabeling of a  controlled substance o r its  container 
unless don” in  conformity w ith applicable federal law

(i) by a p ractitioner a s  an  incident to the p ractitioner’s  adm in ister­
ing or dispensing of a controlled substance in  the course of the practi­
tioner's professional practice; or

(ii) by a practitioner, or by the practitioner's au thorized  agent un ­
der th e  p ractitioner’s  supervision, for the purpose of, c r  as an  incident 
to, research, teaching, o r  chem ical analysis nnd n o t for sale;

(1*1) "m arijuana" m eans the seeds, nnd leaves, buds, and  flowers of 
the p lant (genus) C annabis, w hether growing or not; i t  does not in ­
clude the resin or oil extracted  from any p art of th e  p lants, or any 
compound, m anufacture, salt, derivative, m ixture, or preparation 
from the resin or oil, including hash ish , hashish oil, and  n atu ra l or 
synthetic tetrahydrocannabinol; it does n o t include th e  s ta lk s o f the 
p lant, fiber produced from the s ta lk s, oil o r cake m ade from th e  seeds 
of the plant, any o ther compound, m anufacture, sa lt, derivative, mix-
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turc , or p reparation  of the sta lk s, fiber, oil o r cake, or th e  sterilized 
seed of th e  p lan t which is incapable o f  germination;

(15) "opiate" m eans
(A) a isubstance having an  addiction-forming or addiction-sustain­

ing capability  sim ilar to m orphine or being capable of conversion into 
a  drug having  addiction-forming or addiction-sustaining capability; 
nnd

(B) includes its  rucemic and  levorotatory forms; but
(C) does not include the dextrorotatory isomer of 3-methoxy-n- 

inelhylm orphinan and its sa lts  (dextromethorphan);
\ 1G) "opium poppy" m eans the p lan t of any species of Pupaver con­

tain ing  th e  phenanthrino alkaloids o f opium, except its  seeds;
(17) "peyote" m eans any p a r t of th e  plan), classified botanicully as 

Lophophora W illinmsii Lem aire, w ncthcr growing or not, th e  seeds of 
th e  p lant, any  ex tract from an y  p a rt of the p lant, nnd a  compound, 
m anufacture, salt, derivative, m ixture, or preparation of th e  plnnt, its 
seeds or ex tracts, including mescaline;

(18) "poppy straw " means all parts, except the seeds, of the opium
poppy, a fter mowing;

(19) "practitioner" means
(A) a  physician, dentist, veterinarian , scientific investigator, o r 

o ther person licensed, registered, o r otherwise perm itted to distribute, 
dispense, conduct research w ith respect to, or to ad m in is ter or use in 
teaching or chemical analysis a controlled substance in th e  course of 
professional practice or research in ihc state;

(B) a pharm acy, hospital, o r o ther institu tion licensed, registered, 
or otherw ise perm itted to d is trib u te , dispense, conduct research with 
respect to, o r to adm inister a  controlled substnnce in th e  course of 
professional practice or research in the slate:

(20) "sale" m eans to sell, barter, exchange, give, or dispose of lo 
another, or an exchange for a th in g  of value;

(21) "schedule IA controlled substance" m eans a  controlled sub­
stance included in the schedule in AS 11.71.1-10;

(22) "schedule IIA controlled substance" means a  controlled sub­
stance included in the schedule in AS 11.71.150;

(23) "schedule IIIA controlled substance" m eans a  controlled sub­
stance included in the schedule in AS 11.71.1G0;

(2-1) "schedule IVA controlled substnnce" m eans a controlled sub­
stance included in the schedule in AS 11.71.170;

(25) "schedule VA controlled substance" m eans a controlled sub­
stance included in the schedule in AS 11.71.180;

(26) "schedule VIA controlled substance" means a controlled sub­
stance included in the schedule in AS 11.71.190;

(27) "u ltim ate user” m eans a  person who lawfully possesses a  con­
trolled substance for the person's own use or for the  use o f a  member of 
the person's household or for adm inistering  to an  anim al owned by the
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person or by n mem ber of the  person’s household. (8 2 ch Mi SI,A 1982; 
mn 8 '11 cb 6 SI,A 1981)

Effect o f iinicndnioiits. The l ‘JM4 cludu" in Muhfiuru|tru|ili (Cl und made n 
amendment in paragraph (Ifi), deleted series of technical thnnKN in tmbpurn- 
"unlem specifically designated iih con- ^rnplni (A) and (|i), 
trolled under AS 11.71.120" following "in-

NO TES TO DECISIONS

Pu rp o se  o f defin ition  of m ariju an a . App. Op. No. 021 (File No A-917), 719 
— The definition of marijuana in this sec- I'.2d 087 (IfiHfi).
lion is for the purpose of determining A pplied in S tu n riv . S tale, Ct. App. Op. 
whether or not u person could be charged No. 4(U (Kile No. A-27G). G9H P.2d 121H 
with mnrijunna possession or delivery, (1985); S tate  v. Kosck, Ct. App. Op. No. 
but has nothing (o do with determining 533 (Vile Nos. A-591, A fi.1l, AGHO). 700 
aggregate weight. (iihson v. Stale, C t l*.2d 7IHI (IJIH5I.

C h n p le r  73. I m i ta t io n  C o n tro lle d  S u b s ta n c e s  A c t.

See. 11.73.010. M a n u fa c tu re  n r  d e l 'v e ry  ol’ on  im ita tio n  c o n ­
tro lled  su b s tn n ce .

NOTES TO DECISIO NS

A pplied in Morrow v. Slnlc, Cl. App.
Op. No. 1991 Fill' No. A-filO), 7 0 1 l’.2d 228 
(19851.

See. 11.73.009. D efin itio n s.

NOTES TO DECISIONS

This section , ns In te rp re ted , w un nut row v. S tale, Ct. App. Op. No. -199 (File 
unconstitu tionally  vague. — See Mor* No. A-510), 701 P.2d 220 (19H5)

C h a p te r  76. M is c e lla n e o u s  O f fe n s e s .

Section Section
100. Selling or giving tobacco to a minor 130 Interference with rights of disabled 
105. Purchase of tobacco by a minor pcr.san

See. 11.7G.100. S elling  o r  g iv ing  to b acco  to  n  m in o r, to) A per­
son mm mi Is tin- offense of selling  or giving tobacco to u minor if  llie 
person is 19 years o f  age or older and

(1) knowingly sells, exchanges, or gives a c igarette , a cigar, tobacco, 
or a product containing tobacco to a person u nd er 19 y ears  o f age; or

(2) m aintains a vending machine th a t dispenses cigarettes, rig i.'s . 
tobacco, or prod nets containing tobacco and th a t is accessible to per­
sons under 19 years of nge.

8 11.76.1 or, f ’ltlM IN A I. I,A W 8 11.76.130

(bi N otw ithstanding th e  provisions of in) of Ibis section, a person 
who m aintains n vending m achine is not in violation of inMil of tins 
section if

l | )  the vending m achine is in a location Hint is generally supervised 
by n person who m a in ta in s the vending m achine, nr mi employee ol 
the lerson, during the hours the machine is accessible;

(2, the vending m achine is in a location where n person under ;!l 
y eu ri'o f age, o ther than  an employee of the owner of the prem ises, s 
not ai'owed en try  by law unless accompanied by a paren t, gunrdioa, 
or spoase of the person who is 21 years of nge or older; or

(3) the vending m achine is in a location where a person under I!) 
years of uge is not allowed entry  by policy of I he owner of the premises 
unless accompanied by u person If, y. '.is of age or older.

(c) In this section, a person m aintains a vending m achine if the 
person owns the m achine or owns or controls a facility in which the 
m achine is located.

(d) Selling or giving tobacco In n m inor is a violation. (8 9 ch Ilili 
SLA 1978; am 8 2 cli 125 SLA 198.81

‘V e t o f amendment*. — T ic  11IS8 lent tlmt a  delnileU m n i |u r i« n  is impr.tc- 
amendment rewrote th is section la llie ex- licaitle.

Sec. 11.76.105. P u rc h a s e  o f  to b n ceo  b y  a  m in or, (a) A person 
under 19 years of nge m ay not purchnsc u cigarette, u cigar, tobacco, 
or u product containing tobacco in Ibis s ta te .

(b) Purchase of tobacco by a m inor is a violation. (8 3 ch 125 SLA
1988)

C ro ss references. — For statem ent of SI.A 1988 in the Temporary nnd Special 
legislative purpose, see see. 1, eh. 125. Ads

Sec. 11.76.130. In te r fe re n c e  w ith  r ig h ts  o f  d isab le d  p e rso n , (n) 
A person commits the crim e of in tc rfc sn c e  with the righ ts uf a  dis­
abled person if  the person intentionally provenrs or restricts

(1) a physically or m entally  disabled person from having fell nnd 
free pedestrian use of a  stree t, highway, sidew alk, walkway, o r o ther 
thoroughfare, to the sam e extent th a t nny o ther person Inis a righ t to 
pedestrian use; or

(2) a physically disabled person from he/eg  accompanied or assisted 
by a  certified service an im al, without an ex tra  charge for the service 
anim al, in a common carrie r, place of public ncroniinndnlioii, o r oilier 
place to which the general public is invited, except as provided in (hi 
of th is  section.

(hi A physically disabled person who is accompanied or assisted by 
a certified service an im al in a common ca rrie r, place of public accom­
modation. or oilier place lo which llie general public is invited, is 
liable for property dam age done by the anim al.

239
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Model Penal Code § 1,07(3) (Proposed Offi­
cial D raft 1962).

I assum e Judge Coats would recognize 
this principle as well since lie says:

In this case the prosecution could have 
avoided any double jeopardy problems by 
charging the tampering offense before 
Williams was tried for m urder. A t least 
then Williams could have moved to con­
solidate the trial so tha t he would not be 
tried twice on essentially the sam e evi­
dence.

Slate v. Williams, 704 P.2d a t  222. I 
assum e the converse would be true  as well 
and th a t if the charges had been initially 
joined nnd Williams had moved for a sever­
ance, Judge Coats would find fu rther pros­
ecution permissible. See Jeffers v. United 
States, 432 U.S. 137, 97 S.Ct. 2207, 53 
L.Ed.2d 168 (1977) (plurality opinion: A 
defendant waives double jeopardy chal­
lenge to successive prosecution if charges 
originally joined and he successfully ob­
tains a severance). While first-degree mur­
der and tam pering with evidence were not 
joined in a single charging document 
against Williams, the prosecution did seek 
to have the jury  which considered the homi­
cide charges also consider the tam pering 
with evidence charges as a lesser-included 
offense, and Williams objected. Judge 
Rowland sustained Williams' objection and 
would not instruct on the charges subse­
quently brought against Williams. Despite 
the fact tha t all parties agreed a t the time 
th a t tam pering was not a lesser-included 
offense,4 Williams' refusal to allow his first 
ju ry  to consider these charges substantially 
undercuts his current claim th a t re-prose­
cution subjected him to unconstitutional 
harassm ent and mental suffering. I do not 
understand Williams’ objection to have 
been based on a contention th a t time con­
stra in ts made him unable to m eet the tam ­
pering charge a t his firs t trial. N everthe­
less, the protection of the double jeopardy 
clause may be waived but it cannot be 
forfeited. See Lemon v. State, 654 P.2d 
277, 280 (Alaska App. 1982). While a per-

4. I assume tampering and murder in context 
address different societal concerns and llicrc-

suasive argum ent could be made thnt Wil­
liams waived the protection of the double 
jeopardy clause by objecting to jury  in­
structions on hindering prosecution a t his 
firs t trial on the basis of Jeffers v. United 
States, 432 U.S. 137, 97 S.Ct. 2207, 53 
L.Ed.2d 168 (1977), tbc sta te  has not made 
tb a t argum ent cither here or in the court 
below, nnd the trial court has not passed on 
it It would be inappropriate to recognize 
it sua spoilte in this nppcnl. I therefore 
join in the decision affirm ing Judge 
Moody's dismissal of the indictment 
against Williams.

-/w\
V* 4111 "UHUrfflUH?

Jo  A nn MORROW, Appellant, 
v.

STATE of Alnskn, Appellee.
No. A-510.

Court of Appeals of Alaska.

Aug. 9, 1985.

D efendant was convicted in the Superi­
or Court, Fourth Judicial District, Fair­
banks, Thomas B. Stew art, J., of posses­
sion with in ten t to deliver an imitation con­
trolled substance, and she appealed. The 
Court of Appeals, Coats, J., held that: (1) 
juvenile inform ant's credibility was ade­
quately supported, and thus, search war­
ran t affidavit was not inadequate on that 
ground; (2) affidavit in support of search 
w arran t w as not based on stale informa­
tion; (3) there was sufficient nexus be­
tween defendant's residence and items to 
be searched; (4) police had authority to 
seize telephone list which had on it infor­
m ant’s name and telephone number; (5) 
preliminary laboratory report that a sub­
stance which defendant was charged with

fore die form er is not a . sscr of the latter even 
under the cognate theory.

possessing contained ephedrine and caf 
feine was properly admitted into evidence; 
(G) imitation controlled substances sta tu te  
was not unconstitutionally overbroad or 
vague; and (7) remand was necessary to 
determine whether defendant’s conviction 
should stand in light of construction of 
s ta tu te  under which she was convicted.

Case remanded.

1. Drugs nnd Narcotics ©=188
Juvenile who told police officer she had 

obtained pills from defendant, and tha t de­
fendant told her the pills were "speed" nnd 
instructed her to sell each pill for one dol­
lar, was sufficiently credible to support is 
suance of a search w arrant for defendant’s 
home.

2. Drugs and Narcotics ©=188
M agistrate who issued search w arrant 

for defendant’s home properly concluded 
th r‘ information on which search w arrant 
was based was nol stale, despite fact that 
informant’s  alleged transaction with de­
fendant had occurred seven to nine days 
prior to issuance of w arrant, where affida­
vit stated tb a t money had been turned over 
to defendant within last few days, and that 
defendant had represented to informant 
that if inform ant sold ail of the substances 
defendant could obtain more.

3. Drugs and Narcotics <3=188
Fact th a t juvenile inform ant indicated 

she obtained pills from defendant while 
defendant was in her car did not mean 
there was no nexus between defendant's 
residence and items to be searched for; 
rather, m agistrate properly concluded from 
continuing co n tac t between inform ant and 
defendant tha t defendant was engaged in 
ongoing business, and could logically as­
sume tba t some of drugs would be stored 
a t defendant's residence, establishing prob­
able cause to search defendant's residence.
4. Crim inal Law ©=394.4(13)

Fact tha t defendant had juvenile's 
name and telephone number on list in her 
purse showed her connection to juvenile 
and corroborated juvenile’s story to police
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tbat defendant had given her pills which 
wore allegedly speed and had instructed 
juvenile to sell encli pill for one dollar, 
giving police authority to seize the list; 
thus, trial judge properly refused to sup­
press use of the list as evidence.

5. Indictm ent and In form ation  <3=10.2(8)
Preliminary laboratory report that sub­

stance which defendant was charged with 
possessing contained ephedrine and caf­
feine gave grand jury sufficient informu 
tion to properly find that substance which 
defendant possessed fell within imitation 
controlled substances sta tu te , AS 11.73.- 
010(a), where police officer who introduced 
the report gave grand jury background in­
formation about chemist who performed 
the test, including fact she had testified as 
an expert in other drug cases, w here police 
officer testified tha t he field-tested the sus­
pected drug3 and found th a t they were not 
amphetamines, and where chem ist's testi­
mony a t trial was essentially the sam e as 
the preliminary rep o rt

6. C onstitu tional Lnw ©=90.1(1), 91 
Drugs and N arcotics ©=43

Imitation controlled substances s ta t­
ute, AS 11.73.010(a), regulates conduct, the 
possession and sale of certain specified 
drugs, not speech or association, and thus 
is not overbroad. Const. Art. 1, § 7.
7. Drugs and N arcotics <2=43

Statute prohibiting m anufacture, deliv­
ery, or possession with intent to deliver an 
imitation controlled substance, AS 11.73.- 
010(a), could be interpreted to apply to situ­
ations involving an intentional misrepresen­
tation tha t an imitation drug is a controlled 
drug, and thus, the sta tu te  is not vague. 
Const. Art. 1, § 7.

8. Drugs and N arcotics ©=43
Imitation controlled substances s ta t­

ute, AS 11.73.01^(3), is not unconstitution­
ally vague on grounds of arb itrary  enforce­
ment. Const. Art. 1, § 7.

9. C rim inal Law ©=1181.511)
Defendant’s conviction for possession 

with intent to deliver an imitation con­
trolled substance would be remanded in
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light o f Court of Appeals' construction of 
sta tu te  under which rIio was convicted. 
AS 11.73.010(a); Const. A rt. 1, § 7.

Carl E. Forsberg, Birch, Horton, Bittner, 
Pestinger and AndcrBtin, Anchorage, for 
appellant.

John A. Scukanec, Asst. Atty. Gen., An­
chorage, and Norman C. Gorsuch, Atty. 
Gen., Juneau , for appellee.

Before BRYNER, C.J., and COATS and 
SINGLETON, JJ .

OPINION
COATS, Judge.
On December 1, 1983, the m other of a 

sixteen-year-old juvenile, M.W., contacted 
Alaska S tate  Trooper Geoffrey Engleman. 
M.W.’s  m other informed Trooper Engle­
m an th a t she believed her daughter was 
dealing drugs. Later th a t day, Trooper 
Engleman and another officer m et with 
M.W.'s m other a t her residence. There, 
she informed them that site had discovered 
plastic hags containing pills in M.W.'s 
purse. An officer then searched M.W.’s 
purse and discovered six plastic bags con­
taining d ifferen t colored pills. .

Subsequently, Trooper Englem an inter­
viewed M.W. A t tha t time, M.W. informed 
the trooper th a t seven to nine days previ­
ously, Jo Ann Morrow had supplied her 
with 300 pills. She had obtained them 
from Morrow while in M orrow’s car. A t 
th a t time, Morrow told M.W. the pills were 
"speed" and instructed M.W. to sell each 
pill for $1.00. Morrow told M.W. she 
would receive 'A of the money from the 
sales and if M.W. ran out o f pills, Morrow 
could supply more. M.W. also sta ted  that 
she had sold some of the pills and had 
given Morrow $39 and Morrow had re­
turned $12 or $14 to M.W. on Novem ber 30, 
1983, as commission on the sales.

Trooper Englem an had the pills field- 
tested  and determined th a t they were not 
"speed." However, because of their ap­
pearance, they could pass for “speed" on 
the street. Subsequent laboratory tests

disclosed that the pills contained caffeine 
and ephedrine.

Based on the information provided by 
M.W., and his own familiarity with "fake 
controlled substances," Trooper Engleman 
obtained a search w arran t for Morrow's 
residenre. The w arrant authorized a 
search of the residence for: d rugs which 
appeared to be amphetamine based; writ­
ten records of the ordering of such drugs; 
and magazines o r books from which such 
d ru gs could be ordered. A search of the 
residence on December 1, 1983, resulted in 
the seizure of: approximately 5,000 tablets 
and capsules, sim ilar to those obtained 
from M.W.; brochures advertising diet pills 
and stim ulants; various items of drug  par­
aphernalia; and from Morrow's purse, a 
list of names and telephone numbers, in­
cluding M.W.'s.

On December 6, 1983, a grand ju ry  re­
turned  a  two-count indictment charging 
Morrow with delivery of an imitation con­
trolled substance to a minor and possession 
o f an imitation controlled substance with 
in tent to deliver. AS 11.73.030(a); AS 11.- 
73.010(a). On M arch 10, 1984, a ju ry  re­
turned a  verdict o f guilty on the possession 
with intent to deliver charge only.

Morrow now appeals, raising the follow­
ing issues: (1) th a t the trial court erred  by 
denying her motion to suppress evidence 
i.ecause the search w arran t for her resi­
dence was not supported by probable 
cause; (2) tha t the tria l court erred in deny­
ing her motion to  dismiss the indictment 
because hearsay evidence was presented to 
th e  grand ju ry  in the form of a “ telex” 
prelim ina-y lab report; and (3) th a t AS 
11.73.099, the s ta tu te  defining "imitation 
controlled substances,” is unconstitutional.

SEARCH WARRANT ISSUES 
The standard of review regarding a m ag­

is tra te ’s  determ ination of probable cause 
w as enunciated in Rosa v. State. 633 P.2d
1027, (Alaska App. 1981), where this court 
said:

In  reviewing a m agistrate 's determ ina­
tion of probable cause this court m ust
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give g reat deference to the m agistrate's 
decision and must resolve doubtful or 
marginal cases largely by the preference
to be accorded w a rran ts   "The
Fourth Amendment's requirem ents are 
practical and not abstract, and affidavits 
'm ust be tested and interpreted by mag­
istrates and courts in a commonsense 
and realistic fa s h io n ., . . ’ " The burden 
of proof on questions pertaining to the 
sufficiency of the affidavit is on the de­
fendant. [Citations and footnotes omit­
ted.]

Id. a t 1029-30, quoting State v. Dav­
enport, 510 P.2d 78, 82 n. 8 (Alaska 1973). 
With these standards in mind, the question 
to be asked is "whether the issuing judge 
[or magistrate] was provided sufficient evi­
dence to make an independent finding of 
probable cause" to issue a w arrant. Lock­
wood v. State, 591 P.2d 969, 970 (Alaska 
1979), quoting Davis v. Stale, 499 P.2d 
1025, 1028 (Alaska 1972), rev'd on other 
grounds, 415 U.S. 308, 94 S.Ct. 1105, 39 
L.Ed.2d 347 (1974).

Morrow argues that the affidavit in sup­
port of the search w arran t was inadequate 
because there was no indication that M.W. 
was a credible informant. See Kralick v. 
State, 647 P.2d 1120, 1124-25 (Alaska App. 
1982). Morrow argues tha t the affidavit 
does not make any allegation tha t M.W. 
had given reliable information in the past 
and the police did not conduct an indepen­
dent investigation to corroborate her sta te­
ments. Morrow also contends that this 
w arrant is defective for the sam e reasons 
we articulated in Jones v. State, 681 P.2d 
364 (Alaska App.1984). In Jones we held 
that an affidavit in support of a search 
w arrant by a police detective was not su ffi­
cient where the detective relied on a report 
by a juvenile informant th a t he witnessed a 
sale of one-half gram of cocaine a t Casey 
Jones's apartment. The juvenile also s ta t­
ed that he had heen to the apartm ent sever­
al times when "he or his companions have 
purchased cocaine from Jones in the last 
few months." Id. a t 365. The juvenile 
also pointed out an apartm ent which was 
confirmed by another police officer to be 
Jones’s apartment. In noting that the

hearsay statem ent of the juvenile infor­
m ant was not sufficient to support the w ar­
rant, we stated:

Moreover, B.V.’s statem ents that he 
had observed a friend purchase cocaine 
and that he had been to Jones’s apart­
ment ten to fifteen times when "he or his 
companions" had purchased cocaine do 
not qualify as the kind of declarations 
against penal interest which a court 
could find inherently credible. I t  is not a 
crime to be present when someone else is 
purchasing cocaine even though that 
someone else is a friend; nor would 
vague admissions about past purchases 
of cocaine support a criminal prosecution 
in the absence of evidence establishing a 
corpus delicti for a specific purchase. 
More significantly, the affidavit does not 
explain the circumstances under which 
B.V.'s statem ent was made. If  B.V. was 
being prosecuted by juvenile authorities 
for drug transactions unrelated to Casey 
Jones, he would hardly view his sta te­
ment that he had purchased cocaine in 
the past from Jones as increasing his 
exposure to criminal sanctions.

Id. a t  365.
[1] We see the situation in this case as 

significantly different from tha t in Jones. 
M.W. had the imitation drugs in her posses­
sion and apparently believed tha t she "ms 
confessing to the police that she had been 
selling amphetamines, There was every 
reason for the m agistrate to credit her 
story as a declaration against interest. 1 
W. LaFave, Search and Seizure, § 3.3(c) 
(1978). We conclude that M.W.’s credibility 
was adequately supported.

Morrow next argues that the affidavit in 
support of the w arrant did not establish 
probable cause because it was based m 
stale information. She argues this is true 
because M.W.'s alleged transaction with 
Morrow had occurred seven to nine days 
prior to the issuance of the w arrant.

In Snyder v. Slate. 661 P.2d 638, 647 
(Alaska App.1983), this court said:

The question of whether the information 
contained in the affidavit was "stale"
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depends on an evaluation o f the circum­
stances related by the affidavit and the 
length of time between the issuance of 
the search w arran t and the time o f the 
most recent incriminating activity de­
scribed in the affidavit.
In evaluating "staleness," this court has 

chosen to evaluate the following four 
factors: (1) the type of crime; (2) the na­
tu re  of the item s sought; (3) the extent of 
the suspect's opportunity for concealment; 
and (4) normal inferences a s  to where a 
criminal would be likely to hide incrimina­
ting articles. Id. a t  648.

[2] I t  appears th a t the m agistrate could 
have properly concluded the  information 
was not stale because the affidavit evi­
denced ongoing criminal activity. See, e.g.,
1 W. LaFave, Search and Seizure § 3.7(a), 
a t  683-87 (1973); State v. Ogden, 391 So.2d 
434 (La.1980) (probable cause found despite 
fac t th a t d rug  sale took place five days 
prior to the issuance of the w arran t where 
the inform ant’s statem ents indicated con­
tinuous activity and d rug  transactions, sup­
porting an inference tha t a  continuing sup­
ply of cocaine would be available). On the 
present facts, the affidavit sta ted  tha t al­
though the actual capsules and tablets 
w ere obtained from Morrow seven to nine 
days previously, money had been turned 
over to Morrow "within the las t few days." 
Also, Morrow had represented to M.W. th a t 
if M.W. "sold ou t” of the substances, Mor­
row could readily obtain more. We con­
clude th a t the m agistrate could properly 
find th a t there was probable cause that 
Morrow was still in possession of the imita­
tion drugs and related material.

[3] N ext Morrow argues th a t because 
M.W. indicated she obtained the pills from 
Morrow while Morrow was in her car, there 
was no nexus between Morrow’s residence 
and the item s to be searched for.

In Snyder, 661 R2d a t 645, we said: 
Probable cause to search requires suf­

ficient information to perm it the conclu­
sion th a t criminal activity or evidence of 
crime will be found a t the place to be 
searched. P u t another way, there m ust

be a  “nexus" between the place to be 
searched, criminal activity, and the items 
sought. 1 W. LaFave, Search and Sei­
zure § 3.7(d), a t  704 (1978).

See also State v. Gutman, 670 P.2d 1166 
(Alaska App.1983). We believe th a t the 
m agistrate could properly conclude from 
the continuing contacts between M.W. and 
Morrow th a t Morrow was engaged in an 
ongoing business and it is logical to assum e 
th a t some of the drugs would be stored a t 
her residence. We conclude there was 
probable cause to search M orrow’s resi­
dence.

[4] Morrow nex t contends th a t the po­
lice should not have been perm itted to seize 
the telephone list which had on it M.W.’s 
name and telephone number along with 
several o ther names and telephone num­
bers. Morrow concedes the police could 
search her purse to find the list, bu t argues 
th a t the incriminating nature o f the list 
w as not immediately apparent and there­
fore the police had no authority to seize it. 
We disagree. The fact that Morrow had 
M.W.’s name and telephone num ber on a 
list in her purse showed her connection to 
M.W. and corroborated M.W.’s version of 
the relationship. I t  was also probable that 
the other names and telephone num bers on 
the list were connected with M orrow’s dis­
tribution of imitation controlled substances. 
We conclude the police had authority to 
seize the list and th a t the trial judge did 
not e rr  in refusing to suppress the use of 
the  list as evidence.

GRAND JURY
[5] Morrow argues th a t the indictment 

should have been dismissed since the state 
proved by means of a preliminary labo­
rato ry  report tha t the substance which she 
w as charged with possessing contained 
ephedrine and caffeine. Morrow claims 
th a t introduction o f this report was inad­
missible hearsay for which there was no 
compelling justification. Alaska R.Crim.P.
6(r). Morrow recognizes tha t in McKin­
non v. State, 526 P,2d 18 (Alaska 1974), the 
suprem e court perm itted the sta te  to intro­
duce the results of a laboratory report de-
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spite the fact tha t the report was hearsay. 
Morrow specifically objects to the fact tha t 
the report presented to the grand jury was 
a telex which read: "Prelim inary screening 
indicates presence of ephedrine and caf­
feine. Final report will be mailed upon 
completion of analysis.” She argues tha t 
the situation in her case is more similar to 
that described by the suprem e court in 
Metier v. State, 581 P.2d 669, 673-74 (Alas­
ka 1978), where the court disapproved of 
introducing a t grand jury the hearsay con­
clusion of handwriting experts. In Metier 
the court concluded tha t the grand jury 
was given insufficient information to evalu­
ate the credibility of the experts and their 
methods. However in Morrow's case, 
Trooper Engleman, who introduced the re­
port, did give the grand jury background 
information about the chemist who per­
formed the test. He indicated that the 
chemist, Suzanne Feller, was a sta te  chem­
ist that he was personally acquainted with 
and tha t she had testified as an expert in 
other drug cases. Trooper Engleman also 
testified that he field-tested the suspected 
drugs and found they were not am phet­
amines. We also note tha t Suzanne Fel­
ler's testimony a t trial was apparently es­
sentially the same as her preliminary re­
port, so it appears th a t we do not have a 
situation where later tests wore inconsist­
ent with the preliminary one. We conclude 
that under these circumstances the grand 
jury had sufficient information to evaluate 
Suzanne Feller’s hearsay testimony and 
that the grand jury  could properly find tha t 
the substances which Morrow possessed 
fell within the imitation controlled sub­
stances statute.

VAGUENESS AND OVERBREADTH
Morrow next challenges the sta tu te  un­

der which she was convicted as being un­
constitutionally overbroad and vague. U.S. 
Const, amend. XIV and Alaska Const, art.
1 § 7, Morrow was convicted of posses­
sion of imitation controlled substances with 
the intent to deliver in violation of AS 
11.73.010(a). That sta tu te  provides in part 
that "a person may not manufacture, deliv- 
er< or possess with intent to deliver, an

imitation controlled substance.’ The defi­
nition of "imitation controlled substances" 
is found in AS 11.73.099(3) which provides:

(3) "imitation controlled substance” 
means a substance containing ephedrine, 
ephedrine sulfate, pseudoephedrine, 
pseudoephedrine hydrochloride, phemyl- 
propanolamine, caffeine, theophylline, li- 
docaine, procaine, tetracaine, dyclonine, 
acetaminophen, salicylamide, doxylamine, 
diphenhydramine, pheniramine, chlopher- 
amine, o r pryrilamine, or their salts, that 
is not a controlled substance, and that 
by dosage unit appearance (including 
color, shape, size, and markings) or by 
representations would lead a  reasonable 
person to believe that the substance is a 
controlled substance; the term “repre­
sentations” , as used in this paragraph, 
includes

(A) statem ents made by an owner or 
by anyone else in control of the sub­
stance concerning the nature of the sub­
stance, or its use or effect;

(B) statem ents made to the recipient 
that the substance may be resold for 
inordinate profit;

(C) w hether the substance is packaged 
in a m anner normally used for controlled 
substances;

(D) evasive tactics or actions used by 
the owner or person in control of the 
substance to avoid detection by law en­
forcement authorities;

(E) the storage, packaging, presenta­
tion, display of or reference to a con­
trolled substance with, near, or in con­
nection with the activity involving the 
imitation controlled substance. [Empha­
sis provided.]
Morrow points out that this s ta tu te  could 

reach some conduct which it is unlikely 
th a t the s ta tu te  was intended to cover. 
Morrow proposes a hypothetical where 
someone, without any intent to deceive, 
gives caffeine diet pills, which are available 
as non-prescription medicine, to someone 
indicating th a t the pills are "as effective 
for weight loss as any prescription medi­
cine." The sta te  recognizes tha t the stat-
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ute  could be construed to reach conduct, 
such as th a t described by Morrow, which it 
is unlikely th a t the legislature intended to 
prohibit in prom ulgating the s ta tu te . The 
s ta te  urges us to in terpret the statutory  
language defining an "imitation controlled 
substance" in such a m anner th a t the 
meaning of the s ta tu te  will be more clear 
to avoid any vagueness problems. As AS
11.73.099(3) now reads in part, an "imita­
tion controlled substance" is a substance 
containing specific chemical components 
which "by dosage un it appearance . . .  o r  
by representations would lead a reasonable 
person to believe th a t the substance is a 
controlled substance." [Emphasis provid­
ed.] The sta te  asks us to read the "or" in 
AS 11.73.099(3; as "and” in construing the 
sta tu te . The s ta te  argues th a t as so con­
strued , the s ta tu te  would not reach inno­
cen t behavior.

In Summers v. Anchorage, 589 P.2d 863, 
866-67 (Alaska 1979), the suprem e court 
s e t ou t three factors which m ust be con­
sidered in determ ining w hether a sta tu te  is 
unconstitutionally vague:

First, a  s ta tu te  may not be so impre­
cisely drawn and overbroad th a t it 
“ chills" the exercise of firs t am endment 
rights. The second consideration is that 
in order to be consistent with notions of 
fundam ental fairness a sta tu te  m ust give 
adequate notice o f the conduct tha t is 
prohibited. The final elem ent in an anal­
ysis of s ta tu to ry  vagueness is whether 
the s ta tu te ’s imprecise language encour­
ages arb itrary  enforcem ent by allowing 
prosecuting authorities undue discretion 
to determine the scope of its prohibitions. 
[Footnotes omitted.]
(6] The firs t question we need to an­

sw er is w hether the sta tu te  is overbroad. 
The overbreadth doctrine was described in 
Marks v. Anchorage, 500 P,2d 644, 646 
(Alaska 1972):

The overbreadth doctrine has evolved to 
give adequate breathing room to specific 
f irs t am endm ent freedoms; a s ta tu te  vio­
lates the doctrine when constitutionally- 
protected conduct as well as conduct

1. Il appears lo us lhal it may be argued lliat

which the sta te  can legitimately regulate 
are included within the am bit of the s ta t­
u te 's  prohibition. [Footnote omitted.]

The s ta tu te  in question regulates conduct, 
the possession and sale of certain specific 
drugs, not speech o r association. See 
Summers v. Anchorage, 589 P.2d a t 867; 
McKenzie v. Anchorage, 631 P.2d 514, 516- 
17 (Alaska App.,1981). We therefore con­
clude th a t the sta tu te  is not overbroad.

[7] The next question which we need to 
nnswer is whether the sta tu te  gives "ade­
quate notice of the conduct tha t is prohibit­
ed." The s ta te  has conceded th a t the s ta t­
ute does have vagueness problems in this 
area and has asked us to construe the 
sta tu te . In Stock v. Stale, 526 P.2d 3, 8 
(Alaska 1974), the suprem e court sta ted  the 
doctrine which allows a court to construe a 
s ta tu te  which is vague on its face in such a 
way as to avoid constitutional vagueness 
problems:

A s ta tu te  in its broad contours may be 
subject to criticism for failure to give 
adequate notice as to all types o f conduct 
which are  punishable, but, when not in­
volved with the "overbreadth" problem, 
may still pass m uster if: (a) there can be 
no question as to its applicability to  the 
particular offense involved, and (b) a con­
struction may be placed upon the sta tu te  
so th a t in the fu tu re  the type of offenses 
coming within its purview may reason­
ably be understood. [Footnotes omitted.] 

In this case the sta te  contends Morrow 
possessed certain imitation drugs with the 
intent to deliver those drugs. The sta te  
alleges th a t Morrow knew that the drugs 
were imitation drugs but intended to deliv­
e r them while intentionally m isrepresenting 
tha t the imitation drugs were controlled 
drugs. Certainly the conduct which the 
sta te  alleges is clearly covered by the s ta t­
ute. We believe tha t the sta tu te  can be 
interpreted by us to apply to those situa­
tions involving an intentional misrepresen­
tation th a t an imitation d ru g  is a controlled 
drug. As so interpreted we believe th a t 
the s ta tu te  is not vague.1

certain olher conduct falls within the statute.
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[8] The third factor which we are to 
consider is the s ta tu te 's  potential for arbi­
trary enforcement. The record of this case 
does not reflect a  history of arb itrary  or 
selective enforcem ent of this sta tu te . See 
Summers v. Anchorage, 589 P.2d a t 868. 
We also do not find tha t the language of 
the ordinance is so vague th a t arbitrary 
enforcement is likely. See Brown v. An­
chorage, 584 P.2d 35 (Alaska 1978). Wo 
therefore do not invalidate the ordinance 
for vagueness on this ground. We con­
clude that the s ta tu te , as interpreted, is not 
unconstitutionally vague.

[9] The sta te  asks us to affirm  Mor­
row’s conviction even though the sta te  con­
cedes that the ju ry  instructions which were 
given in the trial below vary from the 
interpretation of the imitation controlled 
drug sta tu te  which the sta te  has argued on 
appeal. The s ta te  contends th a t it is clear 
that Morrow’s defense did not tu rn  on the 
particular jury instructions which were giv­
en in her trial and which m ight be modified 
in response to her vagueness claim. See 
Stock v. State, 526 P.2d a t 11-12. Morrow 
did not file a reply brief and therefore has 
not responded to the sta te’s argum ent that 
the statute can be construed so th a t it is 
not vague or whether, if the s ta tu te  is so 
construed, M orrow’s conviction should be 
affirmed. Furtherm ore, we have before us 
only a minimal record to decide this case, 
which does not include a transcrip t of the 
trial. We therefore do not decide whether 
Morrow has any claim that her conviction 
was improper because of a claim that 
might arise out of our post-trial construc­
tion of the sta tu te . We remand the case to 
the trial court to determine w hether Mor­
row’s conviction should stand in light of 
our construction of the sta tu te  under which 
she was convicted.2

This case is REMANDED for proceed­
ings not inconsistent with this opinion.

An example of conduct which might fall within 
the statute would be a person who delivers an 
imitation drug honestly believing that the imita­
tion drug is a controlled substance. However, 
the case before us does nol present this ques-

Michael E. ALLEY, Appellant,

v.
STATE o f Alaska. Appellee.

No. A-3G8.

Court of Appeals of Alaska.

Aug. 9, 1985.

Defendant was convicted in the Superi­
or Court, Fourth Judicial District, Fair­
banks, Gerald J. Van Hoomissen, J., of 
forgery in the third degree and misconduct 
involving a controlled substance in the 
fourth  degree and sentenced to 90 days’ 
imprisonment for forgery and four years 
with all bu t 90 days suspended for miscon­
duct involving a controlled substance. De­
fendant appealed. The Court of Appeals, 
Singleton, J., held that: (1) Alaska constitu­
tional law does not preclude trial on a 
g re a te r offense afte r conviction of a lesser 
offense where the two offenses are 
charged together and an intervening plea 
to the lesser offense or mistrial on g rea ter 
offense precludes s ta te  from having a jury  
pass on greater offense; (2) multiple pun­
ishm ent for a g reater offense and a lesser 
included offense violates Alaska constitu­
tional law; and (3) defendant violated bu t 
one societal interest by his two offenses, 
regulation of availability of dangerous 
drugs, and thus, only one conviction and 
punishm ent were authorized.

Remanded in part with instructions, 
affirm ed in part.

1. C rim inal Law o=199
Alaska constitutional law does not pre­

clude trial on a greater offense a fte r  con-

tion, and this matter has not been briefed on 
appeal. We reserve ruling on this issue.

2. We retain jurisdiction of litis appeal.
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Bill Parker
Department of Corrections 

Re: C3 for SB 15? ((Judiciary) 

Dear B i 11:

We have virtually no secretarial help today (60% sick), 
so I apologise for printing this d i r ectl y from my computer. I 
thought I should point out some d i fferences between the 
governor's bill, Chenoweth's draft C3, and the CS enclosed.

In the governor' s bill (HB 417), we sought to immunize 
both the release and supervision of people in state custody, 
except in situations of gross negligence. This immunity would 
apply regardless of whether the rel ease or the p articular
supervision is mandatory or discretionary.

In the Chenoweth draft CS for SB 159 (Judiciary), the 
only thing being partly immunized is mandatory, n o n - d i s c r e t i o n a r y  
release. Under the terms of (a), there is no immunity for any 
type of discretiona ry release, and there is no mention of
immunity for aji^ kind of supervision. What limited, i mmunity is
provided by (a) is further reduced by (b), which says the bill 
does not immunize negligent release to parole, probation,
furlough, or work release; negligent supervision for parole, 
probation, furlough, or work release; or gross negligence. (It 
is certainly quest ionable in my mind why the negligent 
supervision exception exists in (b> , in .light of the fact that 
the immunity provided in (a) does not even refer to supervision, 
only r e l e a s e . )

The CS I have drafted takes a middle course. It would 
immunize the release and supervision of anyone whose r e l e a s e  was 
m andatory and not d i s c r e t i o n a r y . The focus is on the nature of 
the release, regardless of whether discretion is involved in 
setting up any post-release supervision. In the event a prisoner 
whose release is mandatary is put on parole, probation, furlough, 
or work release, the p ost-release condit i o n s  would be immune 
under this draft (except for gross negligence). On the other- 
hand, this bill does not affect actions regarding the r e l e a s e  or 
the supervision of people whose release is discretionary.

There are several other options possible, involving 
different co mbinations of the r e l e a s e / s u p e r v i s i o n ,
mandatory/di scret i onary factors. F'lease let me know if you want 
another alternative drafted. Thanks for putting up with this 
very informal memo.
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DRAFT LANGUAGE FOR CS

BY THE JUDICIARY COMMITTEE 

CS FOR S ENATE  BILL NO. 159 (Judiciary)

IN THE LEGISL A T U R E  OF THE STATE OF ALASKA 

SIXTEE NTH L E G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to liability -for release
and supervision of persons in state 
custody; and providing for an effective 
date. 11

BE IT ENACTED BY THE L EGIS L A T U R E  OF THE ST ATE OF ALASKA:

* Section 1. AS 0 9 . 5 0  is amended by adding a new section to
r e a d :

Sec. 09.50.255. IMMUNITY; PERSON S IN STATE CUSTODY. (a) 
Except as provided in (b) of this section, the state, its 
employees, and state contra c t o r s  and their employees are immune 
from liability for negligence in release and supervision of a 
person from confinement under state custody if the person's 
release  is required by operation of law or is not the result of 
an e x e r c i s e  of discretio n by a state official, employee, board, 
or commission.

(b) This section does not affect the liability of the 
state, its employees, and state co ntra c t o r s  and their employees 
for gross n egligence in the supervision of a person in state 
custody.

<c) In this section,

(1) "confinement", means detention, i n c a r c e r a t i o n , 
hospitalisation, involuntary restrain, or similar restriction of 
movemen t ;

(2) "gross negligence" mea ns rootless disregard for the 
safety of individual, identif iable victims.

•* Sec. 2. This Act tales effect immediately under AS 01.10.070.
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IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 159 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to liability for release and super­

vision of persons in state custody; and providing for
o

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50 is amended by adding a new section to read:

Sec. 09.50.255. IMMUNITY; PERSONS IN STATE CUSTODY. (a) Except

as provided in (b) of this section, the state, its employees, and 

state contractors and their employees are immune from liability for 

negligence in the release of a person from confinement under state 

custody and the post-release supervision of the person if the person's 

release is required by operation of law or is not t h e - result of an 

exercise of discretion by a state official, employee, board, or com- 

mi ssion«

(b) This section does not affect the liability of the state, its

employees, and state contractors and their employees for gross negli­

gence in the supervision of a person on parole, probation, furlough, 

or work release.

(c) In this section,

(1) "confinement" means detention, hospitalization, invol­

untary restraint, or similar restriction of movement;

(2) "gross negligence" means reckless disregard for the 

safety of individual, identifiable victims.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).
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IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 159 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to liability for release and

supervision of persons in state custody; and provid­

ing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50 is amended by adding a new section to read:

Sec. 09.50.255. IMMUNITY; PERSONS IN STATE CUSTODY. (a) Except

as provided in (b) of this section, the state, its employees, and 

state contractors and their employees are immune from liability for 

negligence in the release of a person from confinement under state 

custody if the person's release is required by operation of law or is 

not the result of an exercise of discretion by a state official, 

employee, board, or commission.

(b) This section does not affect the liability of the state, its 

employees, and state contractors and their employees

(1) for negligence in the release of a person from confine­

ment under state custody to parole, probation, furlough, or work 

release or for negligence in supervision of a person on parole, pro­

bation, furlough, or work release; or

(2) for gross negligence.

(c) In this section,

(1) "confinement" means detention, hospitalization, invol­

untary restraint, or similar restriction of movement;

(2) "gross negligence" means reckless disregard for the 

safety of individual, identifiable victims.

-1- CSSB 159(Jud)
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Negligent Supervision of OITenders

"SPECIAL RELATIONSHIPS" ARE
K E \  TO LIABILITY r
BUT WHEN DO THEY EXIST?

L aw su its  brought by victims o f crimes committed by offenders under 
som e form o f community supervision which claim negligent supervision by 
agency personnel are potentially the single greatest liability threat facing 
com munity programs today. If courts entertain  such claims (and not all 
courts do), their cost in both monetary terms and in terms o f public sup­
port far exceeds any liabilities costs created by violations o f rights o f of­
fenders.

But the law in this area is far from clear. Confusion comes from 
mixing state court tort law and various immunity concepts. To 
dem onstrate the variation, take the following short quiz, and identify the 
cases in which liability, o r at least a duty leading to potential liability, was
found.

A CLR QUIZ: 

Negligent Supervision

1. Maud Sterling was driving 
a motorcycle when struck by a car 
driven by a probationer, Bloom. At 
the lime of the accident, Bloom’s 
blood alcohol level was .23.

Bloom was on probation for a 
driving under the influence 
conviction and had two prior DUI 
convictions. The plaintiff claimed 
probation officials allowed Bloom 
to violate several probation 
conditions involving driving, and 
had failed to initiate revocation 
proceedings despite several failures 
o r refusals by Bloom to comply 
with the conditions. The plaintiff 
claimed that had the officials 
revoked the probation instead of 
negligently allowing Bloom to 
rem ain free, the accident would not 
have occurred.

2. Newcomer, on probation 
following an armed robbery 
conviction, while driving drunk, hit 
the car in which the five-year old 
plaintiff was riding, rendering her a 
quadriplegic. Newcomer had been 
through one revocation hearing for 
two drunk driving incidents, but 
was reinstated.

Within a m onth o f the 
reinstatem ent, Newcomer picked 
up convictions for DW1 and a 
driving with a suspended license 
but the probation officer didn't 
report these to the original 
convicting court. Two later 
convictions (one involving 
discharging a firearm) also w eren’t 
reported by the officer.

The plaintiff alleged 
negligence on the basis of the 
officer’s failure to request a 
revocation in light of the num erous 
violations of the original 
probation.

3. Mason was paroled after 
serving time for arson and grand 
larceny. Allegedly, parole officials 
had knowledge of M ason’s mental 
instability, a general reputation for 
arson, sexual aberrations, recidivist 
behavior and o th er violent 
antisocial tendencies.

While on parole, Mason was 
convicted of defrauding an 
innkeeper, he drank to excess, and 
made im proper sexual advances on 
women. Plaintiffs claimed the 
defendants suspected Mason of 
another arson.

The innkeeper conviction led 
to a warning from the parole 
officer, but no revocation. Less 
than a week later, M ason set fire to 
a wom an’s house, abducted, raped 
and set on fire another wom an, and

shot and stabbed a third woman. 
The three wom en sued.

4. The parolee, Nukapigak, 
had a histoty o f violence associated 
with drinking bouts. His insti­
tution record contained m ore than 
one com m ent from staff expressing 
concern about the danger N ukapi­
gak posed to the community.

Nukapigak was paroled to a 
rem ote village in A laska on general 
conditions. No alcohol related 
conditions were imposed. Policy 
required a parole plan to be 
prepared by the institu tion and 
approved by the parole officer, but 
this wasn’t done in this case. Also 
contrary to policy, the Board did 
not receive relevant inform ation 
about Nukapigak from the 
institution prio r to parole. 
A lthough both the prison coun­
selor and the parole officer had the 
power to impose additional condi­
tions of parole, neither exercised 
this power because neither realized 
they had the power.

No parole officer was assigned 
to the village w here Nukapigak 
went and he reported  by mail. No 
official in the village knew 
Nukapigak was on parole o r 
anything about his background. 
A fter several m onths o f apparently 
successful parole, Nukapigak’s 
marriage began to break down, he 
began to drink heavily, and w ithin a 
couple o f weeks o f these problems 
beginning, he killed three people.

ANSWERS

1. Liability. The probation 
officer owed a duty to the m otorists 
and the facts, if proven, would be 
sufficient to establish negligence 
and liability, S terling  v. Bloom, 723 
P.2d 755 (Idaho, 1986).

2. No liability. The probation 
officer owed no duty to the public 
and hence there  could be no 
liability, Lamb v. Hopkins, 492 
A.2d 1297 (Md., 1985).

3. No liubility. D efendants 
had no duty to protect the victims 
since they had no "control" over 
Mason. Fox v. C ustis, 372 S.E.2d 
373 (Va., 1986).

See SUPERVISION, p. 8
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SUPERVISION, from p. 7
4. Liability. T he sta te  had a 

duty to control Nukapigak and a 
duty to  p ro tect foreseeable victims 
from him, even w here the 
’foreseeable" victims cannot be 
identified before they are 
victimized. U nder the specific facts 
o f this case, there may also have 
been a duty to warn the community 
o f the  parolee’s presence. Division 
of C orrections v. Neakok, 721 P.2d 
1121 (Alaska, 1986).

(If you answered all four 
questions correctly, you may skip 
the rest o f  this article. Otherwise, 
read on.)

It doesn’t take a legal genius 
to see the inconsistency in these 
cases. Indeed, it may take a  legal 
genius, splitting hairs too fine to be 
seen by the  hum an eye, to  find the 
consistencies in them.

T he question o f when, if at all, 
persons victimized by an offender 
under supervision may sue the 
supervising officer o r agency is 
being addressed frequently by 
courts: W hile the sam e funda­
mental legal principles typically are 
applied in these cases, the results 
are dram atically different.

M ost o f the legal action is 
occuring in state  courts, applying 
and interpreting  individual state  
tort law doctrines,1 contributing to 
the variation in the case results.

A nother com plicating factor 
is the  presence of state  immunity 
statutes which vary dramatically 
from state  to state, som etim es 
providing com plete protection for 
the officer and agency, som etim es 
providing no protection.

Is there  a duty to protect the 
public? Some courts say "yes" and 
some say "no." D espite the 
confusion o f results, there arc  some 
consistencies in the cases. The

1 - Inadequate supervision is raised in case 
brought pursuant to  *12 USC 1983. These 
cases tend to  follow the m ore conservative 
"special relationship" approach discussed in 
this article. Sec Jones v. Phvfer, 761 F.2d 
6-12 (11th  Cir., 1985), M artinez v. 
California, 100 S.Ct. 553 (1980).

threshold question in virtually all 
the cases is w hether the officer has 
any legal duty toward the potential 
victim. If no duty exists, then there  
can be no liability.

In deciding the duty question, 
courts consistently rely on the 
R estatem ent o f T orts2 which says 
that while normally a person has no 
duty to control the actions o f 
ano ther person, there is an 
exception to this rule w here a 
"special relationship" exists. Such a 
special relationship can exist where 
som eone takes charge o f ano ther 
person who has dangerous 
propensities as, perhaps, in the 
case o f supervising a dangerous 
offender. The R estatem ent says:

"One who takes charge o f a 
third person whom he 
knows o r should know to be 
likely to cause bodily harm 
tc others if no t controlled is 
under a duty to exercise 
reasonable care to control 
the third person to prevent 
him from doing such harm," 
R estatem ent, § 319.

A t this point, the courts part 
company, usually differing over the 
meaning of "take charge" and 
"custody." O ne approach requires 
actual physical custody but ano ther 
sees the ability to regulate an 
offender’s movements, limit his 
actions through special conditions, 
and o ther common sorts of 
probation o r parole controls as 
creating a custody o r control status 
for R estatem ent purposes.

These different approaches 
explain the different results in the 
Neakok and Lamb cases in the 
quiz. In N eakok , the court felt the 
parole status put the offender 
under the "control" o f the 
defendants. But to the Lamb court, 
the supervision status was not 
enough to put the offender under 
the "control" o f the defendants.

2 - A  R estatem ent o f the law in a given area 
(torts, contracts, etc.), is a detailed and 
highly respected sum m ary of basic principles 
in that area which have developed in 
Am erican law over the years. While nol 
binding, Restatem ent principles carry great 
weight with courts since they represent the 
general consensus o t judicial Ihouglit on  the 
subject.

Similarly, the Virginia 
Suprem e Court took the physical 
custody approach in affirming the 
dismissal of a case in which the 
probationer ran up a series of 
violations before com m itting arson, 
rape, and assault on three women 
in Fox, supra. W ithout physical 
custody, there was no "special 
relationship" and hence no basis 
for liability.

The alternative, expansive 
approach was taken recently in 
Massachusetts. There, the 
probationer was a teacher thrice 
convicted of child molesting who 
returned to teaching in a middle 
school, in violation o f a probation 
condition. He told the probation 
officer he was working as a 
salesmen. The officer’s failure to 
try to verify the offender’s 
employment in any way was upheld 
as negligence supporting a jury 
verdict against the officer, A .L v. 
Commonwealth, 521 N.E.2d 720 
(Mass., 1988).

The result o f the  expansive 
approach is a duty to protect 
virtually any foreseeable victim, 
even though there is no way to 
identify an individual victim. A 
middle ground finds a duty only 
when the victim is readily 
identifiable and the threat is fairly 
specific.

"But why should I be liable

since the offender assaulted the

victim, not m e ..."

is a logical question for the field 
officer to ask. F or those courts 
which take the expansive approach, 
the actions of the offender do not 
protect the officer if the officer’s 
negligence allowed the offender to

See SUPERVISION, p. 9

3 - T arnsolf v. Regents o f University o f 
California, 551 l>.2d 334 (Cat.. 1976), 
Thom pson v. County of A lam eda, 614 P. 2d 
728(C al„ 1980). T liesc cases c reate  a duty 
to warn. In a recent case, the  fact that the 
victim already knew o f the danger relieved 
the probation otficer o f liability for allegedly 
failing to warn her. Garcia v. Superior 
Court, 249 Cal. R ptr. 449 (Cal. App. b Dist.
1988).



Correctional Law Reporter March. 19X9 Pane v

SUPERVISION, from p. 8
be in a place to do the damage 
which is the subject o f the lawsuit. 
As the Idaho court in S terling said, 
"it is clearly unsound to  afford 
immunity to a negligent defendant" 
because the intervening force, the 
very anticipation of which made his 
conduct negligent, has brought 
about the expected harm."

Precedent May Be Little 
Protection. If the all that stands 
between supervising agencies and 
potential liability is a state’s 
highest court and whatever 
interpretation it puts on the 
"control o f third parties" language 
from the Restatem ent, liability 
protection may be very weak. This 
judicial protection can be discarded 
as easily as yesterday’s newspaper.

A narrow  interpretation , even 
though well entrenched in a state’s 
caselaw, can be replaced with the 
expansive approach in a single case. 
Such a landmark decision can 
easily come in a case which may nol 
even involve a state 's major 
probation o r parole agencies but 
does involve facts which the court 
decides w arrant redress, even if a 
change in the law is needed to do it. 
Therefore caselaw protection is of 
uncertain value.

S tatu tory  Immunity: the Best 
Defense. A  much surer form of 
protection is through s ta tu te  which 
immunizes potential defendants 
from liability altogether. W hen the 
legislature says that "neither a 
public entity o r public employee is 
liable for an injury caused by the 
failure to m ake an arrest or by 
releasing a person in custody," as 
the Illinois legislature has done, 
the question o f w hether a special 
relationship exists is moot.

COMMENTS. If statutes and 
court decisions allow questions of 
whether a field officer was 
negligent in the way an offender 
was supervised to be decided by a 
jury, agencies can expect not only a

4 - 723 P. 2d al 767.
5 - In Rf tv,Uit< of V nsconcellts, 524 N.E.2d 
720 (III. App. 4 Disi., 1988), citing III. Rev.
St. 1985, Ch. 85. Par. 4-107.

substantial num ber of negligent 
supervision suits but also sharply 
increased costs in settlem ents and 
judgm ents coming from such suits.

The sorts o f facts which may 
support a negligence claim arc not 
uncommon in the real world o f 
oversized case loads comprised o f 
increasingly violent offenders. 
W hile the following list is certainly 
not all-inclusive and the factors 
here would not necessarily show 
negligence in a given case, they 
nonetheless would probably be 
relevant to the negligence question.

-Failure to follow agency 
policy in some way, such as not 
making the required num ber o f 
contacts with the offender, o r 
failing to check employm ent status 
as policy may require or failing to 
file reports with a court o r parole 
board.

-Failing to notify a court o r 
board of possible violations, 
especially where sta tu te  o r policy 
say suspected violations ’shall" be 
reported.6

-Tolerating one o r m ore 
violations, instead of virtually 
autom atically revoking for any 
violation.

•Failing to respond (through 
revocation) to actions o r words 
perceivable as threats to som eone.

-Taking actions with regard to 
the victim (before the injuries 
occur) which allow the victim to 
claim he/she relied on  the officer in 
som e way for protection.

In general, what p laintiffs 
counsel will try to find is an act o r 
omission by the officer which 
allows the lawyer to argue that but 
for the failure, the offender 
w ouldn’t have been able to injure 
the victim because the offender 
would have been (or even might 
have been) behind bars.

If negligent supervision 
lawsuits arc alive and well in a 
jurisdiction, field officers will have 
to try to justify, to a probably 
hostile jury, virtually every decision

6 - Some courts hold such reporting du tie s 
run on ly from the o ffic e r to tnc court or 
board and thus do  not provide any 
protection for the pub lic , Lam b, supra. 
O ther courts hold precise ly the opposite.
S t e r l i n g ,  supra.

they m ade and action they too t 
regarding an offender. The ju ry ' 
sympathies will be running strongh 
in favor o f the injured, sympathetic 
plaintiff, no t in favor o f the officer, 
the state, and the offender.

Jurisdictions which have 
statutory immunity protection 
should zealously protect it an ; 
oppose any attem pts to  reduce cr 
elim inate such protections througn 
statutory am endm ent.

Jurisdictions which do nc: 
have statu tory  protections should 
consider requesting legislation 
creating such protections. T b ; 
Illinois sta tu te  quoted above is bu: 
one example o f an immunity 
statu te , which is easily drafted.

Agencies which a ren ’t sure of 
the status o f the  law c ither in terms 
o f the scope o f any immunity 
protections they may have o r the 
reccptivcness o f their courts to  this 
type o f case should have these 
questions researched thoroughly.

Even w here caselaw would 
appear to be in an  agency’s fnvor. 
the  defense of such cases should 
not underestim ate th e ir  potential 
seriousness, A casually presented 
defense may m ake it easier for :\ 
court to abandon previous agency 
protective precedents and em bnrt 
on a liability expanding course 
which will have the  m ost serious 
im plications for community 
corrections program s. BC

THE LETTERS 
COLUMN...
W e thought about w riting 
ourselves a letter o r two, just 
to have som ething to put here, 
but decided against it.

THE LETTERS COLUMN 
invites readers’ letters on  any 
subject relating to 
correctional law and CLR.

If you have an issue you 
would like to see addressed, 
pass it along and we will try to 
discuss it in a future issue o f 
CLR.

BOt rem em ber, we can’t 
give legal advice, only general 
observations about an issue.
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February 3, 1989

The Honorable Tim Kelly 
President of the Senate 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill reducing liability 
of the state, and those acting on behalf of the state, for 
damages relating to the release and supervision of persons 
in state custody who are on conditional release from 
confinement.

Proposed AS 09.50.255, in sec. 1 of the bill, provides for 
immunity of the state and its agents and contractors for 
negligence in release or supervision. However, the state 
and those acting on behalf of the state would still be li­
able in specific instances involving gross negligence, 
defined in proposed AS 09.50.255(b) as "reckless disregard 
for the safety of individual, identifiable victims." Guid­
ance as to the meaning of "reckless" may be derived from 
AS 11.81.900(a)(3), which defines "recklessly" for the pur­
poses of the Criminal Code.

Immunity is extended to state contractors because liability 
insurance is generally unavailable or prohibitively expen­
sive for contractors. If a particular contractor is able 
to obtain insurance, it is exuected that eliminating the 
necessity for the insurance /would result in that cost 
saving being passed on to the[state. .

BipcereJyy,
I

fi'teve Cowper 
Governor
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CONTINUATION of FISCAL NOTE ANALYSIS
For SB 159

If enacted, this bill will generate significant future savings to the State.

As it will only apply to liability claims not yet incurred, the future fiscal
benefit is very difficult to accurately project. Based on the State's present
claims experience we project a 10% reduction in ultimate loss and loss 
adjustment expense per fiscal year on general liability claims for bodily 
injury and property damage. Using projections of the State's actuarial 
experience, the following conservatively orojected savings should occur.

CASH FLOW SAVINGS ESTIMATED BY FISCAL YEAR (000)

Year of
Savings Y E A R 0 F 0 C C U R R E N C E

89 90 91 92 93 94 • 95 TOTAL

89 0 0

90 80 80

91 71.25 100.0 171.25

92 93 89 125 307

93 87.5 116 111 156 470.5

94 65.75 109 145 139 195.2 653.95

95 82 136 182 173.8 224 817.80

96 102 171 227.2

97 128 213.5

98 160.1

BALANCE 227 284 355 444 555.1

TOTAL 625 781 976 1,220 1,525.0 1,906

These payments are projected using the following payment pattern for general 
liability claims based on the State's past liability claims experience.

12 months - 12.8%
24 months - 11.4%
36 months - 14.9%
48 months - 14.0%
60 months - 10.5%.
Balance - 36.4%

Page _ 2 _  of 3

9/9K1/020701-9/3



CONTINUATION of FISCAL NOTE ANALYSIS
For SB 159

This projection does not reflect savings for unusually large claims, but 
rather a statistical trend of the average past claims. The State and its 
liability insurance carriers have paid several significantly large individual 
claims in the past that would be directly affected by this bill. The most 
notable individual claim being the Neakok case w! ere $5,0Q0,000 was paid iri 
settlement of that one individual case.

Therefore, the State could very easily realize substantially larger savings, 
but we are unable to predict them with certainty at this time.

Page _3_ of 3
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A rticle  0. D efinitions.

S ection
900 Oolimiwns

S e e . 11.81.900. D e fin itio n s , (a) F or purposes o f th is  t i t le , un less 
th e  con tex t req u ires  o therw ise,

( 1 ) a  person a c ts  " in ten tio n a lly "  w ith  respect to a  re su lt described 
by a  provision o f law  defin ing  a n  offense w hen the  person 's conscious 
objective is to cau se  th a t  resu lt; w hen in te n tio n a lly  cau sin g  a  p a rtic u ­
la r  re su lt is an  e lem en t of an  offense, th a t  in te n t need n o t be the  
p erson ’s only objective;

(2) a  person a c ts  "know ingly” w ith  respec t to conduct or to a c ir­
cum stan ce  described by a  provision o f law defin ing  an  offense w hen 
th e  person is aw are  th a t  the  conduct is of th a t  n a tu re  or th a t  the  
c ircum stance  exists; w hen know ledge of th e  ex istence  of a p a r tic u la r  
fac t is an  e le m e n t of an  offense, th a t  know ledge is e stab lish ed  if a 
person  is aw are  o f a su b s ta n tia l p robab ility  of i ts  existence, u n less th e  
person  ac tu a lly  believes i t  does n o t exist; a person who is u n aw are  of 
conduct or a c ircum stance  of w hich th e  person  would have been aw are  
had  th a t  person n o t been in tox icated  acts  know ingly  w ith  respect to 
th a t  conduct or c ircum stance;

(3) a person a c ts  "reck lessly” w ith  respect to  a re su lt or to a  c ircum ­
stan c e  described by a provision o f law  defin ing  an  offem e w hen th e  
person  is aw are  of and  consciously d is reg ard s  a  su b s ta n tia l and  u n ju s­
tifiab le  risk  th a t  th e  re su lt will occur or th a t  th e  c ircum stance  exists; 
th e  risk  m u st be of such a n a tu re  a n d  degree th a t  d is reg ard  of it 
co n s titu te s  a g ross dev iation  from the  s ta n d a rd  of conduct th a t  a r e a ­
sonab le  person would observe in th e  s itu a tio n ; a  person who is 
u n aw are  of a  r isk  o f which the  person  w ould have been aw are  had th a t  
person  not been in tox icated  acts  reck lessly  w ith  respect to th a t  risk:

(4) a  person a c ts  w ith  "crim in a l neg ligence” w ith  respect to  a  re su lt 
or to  a  c ircum stance  described by a provision of law d efin ing  an of­
fense w hen the  person  fails  to perceive a  su b s ta n tia l and u n ju s tifiab le  
r isk  th a t  th e  re s u lt  will occur or t h a t  th e  c ircum stance  exists; the  r isk  
m u s t be o f such a  n a tu re  and  degree  th a t  th e  fa ilu re  to perceive it 
c o n s titu tes  a  g ross dev iation  from  th e  s ta n d a rd  of care th a t a reaso n ­
ab le  person would observe in th e  situ a tio n .

(b) In th is  title , un less o th erw ise  specified or un less th e  context 
req u ire s  o therw ise.

(1) "affirm ative  defense” m ean s th a t
(A) some evidence m ust be a d m itted  w hich places in issue th e  d e ­

fense; and
(B) the  d efen d an t has th e  bu rd en  of e s ta b lish in g  th e  defense by a 

p reponderance of th e  evidence;
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lie subm itted to tlie ju ry  fo r de te rm in a tio n . 
O n  the o th e r hand , if th e  ev idence is such 
th a t reasonab le m inds m igh t reach  otdy 
one conclusion, i. e., th a t from  the facts 
presented  th e re  is no show ing  o f g ro ss 
negligence, then an  in s tru c tio n  on  such an  
issue is no t ju s tif ied .4

[3 ,4 ]  In o rd e r  for o n e  to he gu ilty  o f 
g ro ss negligence, the ev idence m ust show  
th a t he had  full know ledge o f th e  hazard s 
he w as c re a tin g  Ivy his ac tions, such as to 
evidence a reckless d is reg a rd  o f  possible 
consequences and  in d iffe ren ce  to  the  rig h ts  
o f  o thers.5 T h e re  m ust lie fac ts  w hich 
would lead a reasonab le  m an to  rea lize  
th a t the a c to r’s conduct tinder th e  c ircu m ­
stances not only crea tes  an u n reaso nab le  
risk of physical h a rm  to an o th e r , hut also  
involves a high degree  o f p robab ility  th a t 
such harm  will resu lt.0 D ross negligence 
d if fe rs  from  o rd in a ry  negligence in several 
im portan t p a rticu la rs . A s s ta ted  in th e  
R estatem ent of th e  Law  o f T o rts , S econd :

It [reckless m isconduct o r g ro ss  neg li­
gence] d if fe rs  from  th a t form  o f negli­
gence w hich consists in m ere  in a d v e r­
tence, incom petence, unskill fu lness, o r a 
failure to  tak e p recau tions to enable the  
ac to r ad equately  to cope w ith  a  possible 
o r probable fu tu re  em ergency , in th a t 
reckless m isconduct req u ires  a conscious 
choice o f a co u rse  of action , e ith e r  w ith  
know ledge o f th e  serious d a n g e r to  o th ers  
involved in it o r  w ith  know ledge o f facts 
which w ould disclose th is d a n g e r to any  
reasonable m an. It d if fe rs  no t only from  
the  above-m entioned form  o f negligence, 
but also from  th a t negligence w hich  con­
sists in in ten tionally  do ing  an  ac t w ith 
know ledge th a t it co n ta in s a  risk o f 
harm  to o thers, in tha t the a c to r  to he 
reckless m ust recognize th a t h is conduct 
involves a risk substan tia lly  g re a te r  in 
am ount than  th a t w hich is necessary  to

4. Rocky M m . Proil. T rtic k in s  Co. v. J o h n ­
son, 78 N ev. -14, :S(I0 P .20  193, 202 
(101*2).

5. M eLcm orc v. H a rr is ,  374 P.2<1 410, 412
(A laska 1002).

•143 P.2d— 5

make h is conduct negligent. T h e  d if fe r ­
ence betw een rcekless m isconduct and  
conduct invo lv ing  only such a quantum  
o f  risk as is necessary  to  m ake it negli­
gen t is a d if fe re n c e  in the deg ree  o f the 
risk, hu t th is d if fe re n c e  o f  d eg ree  is so 
m arked as to  am oun t su bstan tia lly  to  a 
d iffe ren ce  in k in d .7

[5 ] W e do no t believe th a t the  evidence 
show s a co nscious choice o f a course o f 
ac tio n  by G illasp ic  w ith full know ledge o f 
a  serious d a n g e r to  o th ers such a s  to ev i­
dence a reckless d is reg a rd  o f possible con­
sequences and  in d iffe re n ce  to the  righ ts 
o f  o th e r persons. G illasp ic w as show n to 
have d ru nk  som e beer and to have travelled  
a t  a  high ra te  o f speed betw een th e  M ale- 
m u te  Saloon and th e  U n ivers ity  o f  A laska. 
T h e re  is no ev idence show ing th a t he w as 
incapable o f d r iv in g  because o f  the  licer 
he d ra n k ; and since he m ade th e  firs t 
tr ip  to the U n iv ers ity  and  back to th e  M ale- 
m u te Saloon w ith o u t incident, th e re  w as 
no reason to  believe th a t w hen he sta rted  
on the  fata l tr ip  th e re  w as a h igh degree 
o f p robab ility  th a t the  c a r  would fail to 
m ake a cu rve  and  tu rn  over. W e believe 
th a t there w as no  room fo r  d iv ersity  o f 
op inion am ong  reasonab le  m en as to  w heth ­
e r  G illaspic w as g u ilty  o f g ro ss negligence, 
and  that reasonab le  m inds could come to 
only one conclusion , i. e., th a t G illaspic 
w as not g ro ssly  neg ligent. T h e  co u rt did 
no t e r r  in dec lin in g  to g ive  tl.e  ju ry  an 
in s tru c tio n  co n cern in g  g ro ss negligence.

D u rin g  h is testim ony  G illaspic adm itted  
ha v in g  en tered  a plea o f g u iity  to a  charge 
o f reckless d riv in g . W ith  respect to  such 
a  plea, L eav itt requested  th e  co u rt to in­
s tru c t the ju r y  th a t “A plea o f g u ilty  is a 
confession on th e  p a r t  o f a  d e fendan t of 
the  tru th  o f th e  m ateria l facts o f  the 
ch arg e .” T h e  co u rt re fu sed  to give the

6. N ichols v. B a k e r, 101 A riz. 151, 410 
P.2il 5S4, 580  (1 0 0 0 ).

7. R e s ta te m e n t (S eco n d) o f T o r ts  § 500 
com m ent g n t 500 (1005).
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murd e r s  he had the status of a supervised parolee,'*' and was 

reporting by mail to a parole officer.

This case involves a claim for damages against the 

State of Alaska, the Division of Corrections, Department of 

Health and Social Services, and the Alaska Parole Board, by 

relatives of the three persons w h o m  Nukapigak murdered. The 

plaintiffs claim negligence in failing to impose special 

conditions of release at the time of Nukapigak's release, to 

supervise Nukapigak adequately while he was on parole, in 

allowing h i m  to return to a small, isolated community 

without police officers or alcohol counseling and in failing 

to warn his victims of his dangerous propensities. This 

petition followed the trial court's denial of the state's

1. The mandatory release statute,
AS 33.20.040(a), provides:

A prisoner serving the term or terms for 
which the prisoner was sentenced less 
good time deductions shall be released 
unconditionally if there remains less 
than 180 days to serve under the
sentence. If. there remains more than
180 days’ to serve under the sentence, a 
prisoner, upon release, shall be
considered as if released on parole
until the expiration of the m a x i m u m  term 
or terms for which the prisoner was 
sentenced less 180 days.

Nukapigak had accrued 707 days of good time.
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Before: Burke, Chief Justice, Rabinowitz,
Matthews, Compton, Justices, and Shortell, 
Judge.* [Moore, Justice, not participating]

COMPTON, Justice.
MATTHEWS, Justice, with w h o m  RABINOWITZ, 
Chief Justice, joins, dissenting in part.

On August 18, 1980, while highly intoxicated,

Clifford N u k a p i g a k  shot and killed his teenaged stepdaughter 

and her boyfriend, and raped, beat and strangled to death 

another woman. N u k apigak v. S t a t e , 663 P . 2d 943 (Alaska 

1983) . The murders took place in Point Lay, an isolated 

community of less than 100 residents and no resident law 

enforcement officers. Nukapigak had been mandatorily 

released from prison six months before the murders, having 

served a six-year sentence, less statutory good time, for an 

assault and rape committed in 1975. At the time of the

* Shortell, Superior Court Judge, sitting by 
assignment made pursuant to Article IV, section 16, of the 
Constitution of Alaska.
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murders he had the status of a supervised p a r o l e e , ̂  and was 

reporting by mail to a parole officer.

This case involves a claim for damages against the 

State of Alaska, the Division of Corrections, D e p artment of 

Health and Social Services, and the Alaska Parole Board, by 

relatives of the three persons w h o m  N u k apigak murdered. The 

plaintiffs claim negligence in failing to impose special 

conditions of release at the time of Nukapigak's release, to 

supervise Nukapigak adequately while he was on parole, in 

allowing him to return to a small, isolated community 

without police officers or alcohol counseling and in failing 

to warn his victims of his dangerous propensities. This 

petition followed the trial court's denial of the state's

•»

1. The mandatory release statute,
AS 33.20.040(a), provides:

A prisoner serving the term or terms for 
which the prisoner was sentenced less 
good time deductions shall be released 
unconditionally if there remains less 
than 180 days to serve under the 
sentence. If. there remains m o r e  than
180 days' to serve under the sentence, a
prisoner, upon release, shall be
considered as if released on parole
until the expiration of the m a x i m u m  term 
or terms for which the prisoner was 
sentenced less 180 days.

Nukapigak had accrued 707 days of good time.
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motion to dismiss or for summary judgment. We affirm in

part and reverse in part.

I. FACTUAL AND PROCEDURAL BACKGROUND 

Clifford Nukapigak had a h i s t o r y  of violence while 

intoxicated which had led to a series of convictions b e g i n­

ning in 1973. In 1973 and 1974, he w a s  convicted twice for 

beating his wife. Both incidents o c c u r r e d  while he was so

drunk that he did not remember t h e m  afterwards. He was

convicted in 1975 for raping a w o m a n  and stabbing and

cutting her vagina. Again, he had b e e n  drinking heavily and 

claimed to have no recollection of his actions. In imposing 

a six-year sentence for the rape, the trial court considered 

comments made to a probation officer by Point Lay residents 

indicating that he had raped other women, b e a t  his wife, and 

tried to rape his stepdaughter while drunk. Nukapigak v. 

S t a t e , 562.P . 2d 697 (Alaska 1977). A psychiatric evaluation 

completed at the time expressed concern that Nukapigak's 

repressed sadistic impulses made him especially dangerous.

While incarcerated, Nukapigak received four months 

of individual transactional therapy, and participated in an

2

2. Since this petition is from a denial of rhe 
state's summary judgment motion, we must make all factual 
inferences in favor of Neakok.



alcohol treatment p r o g r a m  and in Alcoholics Anonymous for 

some time. His therapist recommended that he receive 

additional alcohol treatment before he was released. In 

April and May of 1979, he wrote to Superior Court Judge 

Gerald J. Van Hoomissen, requesting an order to participate 

in a comprehensive alcohol program outside of the pris o n  in 

Fairbanks. Despite Judge Van Hoomissen's approval, he was 

not allowed to enroll in the program, apparently b e c ause he 

had told prison personnel "that he pretty much had the 

situation whipped." His prison counselor testified that he 

saw the request as a ruse "just to get out of the confines 

of the institution for some periods of time."

Despite Nukapigak's claims to have conquered his 

alcohol problems, at least one prison counselor predicted 

that he would have trouble with drinking after his release. 

That counselor was concerned that Nukapigak would be a p a r­

ticular danger to his stepdaughters, w h o m  he had apparently 

previously assaulted while drunk. She expressed her fears 

to both the Parole Board and other staff members.

Nukapigak applied for parole and for executive 

clemency while in prison. Both requests were denied. A 1977 

progress report prepared for his parole hearing reported 

that he had been a good worker, had gott e n  along well with 

staff and inmates, and had become very religious. It noted 

that "there is a serious risk to society if he resumes his

-5-



drinking" and concluded that his success on parole depended 

entirely on w h e t h e r  he could refrain from using alcohol.

Nuk a p i g a k  was released in Febru a r y  1980 under 

general p a r o l e  conditions which required that he obtain 

employment, obey the law, report to his parole office m o n t h­

ly by mail, and not handle or possess firearms or other 

weapons. Policy required that Nukapigak's p r i s o n  counselor 

formulate a plan for his parole. Nukapigak's parole officer 

was required by that same policy to review and approve the 

plan. However, no sxich plan was developed. The parole 

officer did not read N u k a p i g a k ’s prison file until after his 

release. Parole Board poli c y  to the contrary, prison 

officials did not forward information regarding Nukapigak to 

the Parole Board for its use in considering imposition of 

special conditions of parole. Although both Nukapigak's 

prison counselor and his parole officer also were authorized 

to impose special conditions of parole, neither was aware of 

this authority. Neither imposed such conditions. 

Consequently, no special conditions of parole were

established for Nukapigak, and he was not prohibited from 

drinking alcohol.

Nu k apigak returned to Point Lay, where he had

lived for two years prior to his arrest, and where his wife, 

child and five stepchildren were living. He obtained a job

with the No r t h  Slope Borough, and apparently performed well

-6-
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(his parole officer received a letter from his employer in 

June saying he was doing an outstanding job) . He made 

reports by mail to his parole officer in wh i c h  he claimed to 

be readjusting. His parole officer, Louis Gazay, met him 

only twice: once before his release from prison and once

w h e n  both m e n  happened to be in Barr o w  at the same time in 

July 1980. There was no parole officer assigned to Point 

Lay and no village resident was appointed as a parole 

liaison advisor. The Point Lay Village Council and 

residents o f  the village w e r e  not aware that Nukapigak was 

under supervision or subject to any conditions of parole.

A p p a r e n t l y  Nukapigak did not drink alcohol from 

the time of his release until August 1980. At that time, in 

the face of a breakdown in his marriage and other personal 

problems, he began drinking heavily. On August 16 he 

traveled to Kotzebue with a friend, and apparently drank 

continuously during and after this trip. He spent m o s t  of 

August 17 d r i n k i n g  in the homes of various villagers. Late 

that night he committed the three m u r d e r s .

T h e  plaintiffs in this case (hereafter c o l lective­

ly referred to as Neakok) are the survivors and personal 

representatives of the estates of Nukapigak's three victims. 

They allege seventeen counts of negligence against the State 

of Alaska, the Division of Corrections of the Department of 

Health and Social Services (collectively referred to as the



s t a t e ) , and the Alaska Board of Parole. These counts fall 

into four general categories: (1) Failure to supervise

Nukapigak adequately or to provide h i m  with treatment and 

counseling while he was on parole; (2) Failure to consider 

or impose appropriate special conditions of parole; (3) 

Failure to warn the residents of Point Lay or Nukapigak's 

family of his dangerous propensity to violence; and (4) 

Failure to provide effective counseling and treatment before

3
he was released.

The defendants moved to dismiss or for summary 

judgment, claiming that (1) they w e r e  immune from Neakok's 

suit, (2) they owed Neakok no duty to protect him from 

Nukapigak*s acts, (3) they did not proximately cause 

Nukapigak*s acts, and (4) they could not legally have 

intervened with Nukapigak to the extent proposed by Neakok. 

The motion was (.enied, and this p e t ition followed.

As the parties have recognized, the central q u e s­

tions in this case are (1) whether the defendants owed a 

duty to Nukapigak*s victims, and (2) whether, even if such a 

duty was owed, the defendants are immune from liability for

3. Neakok does not allege that the state was 
negligent in releasing Nukapigak. His release was mandated 
by AS 33.20.040.

- 8 -
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any breach of that d u t y . 4 We conclude that the state did 

owe a duty to protect Nukapigak's foreseeable victims. We 

further conclude that the actions (and inactions) of the 

state's employees which form the basis for Neakok's claims 

were, in large part, ministerial acts for which the state 

may be held liable.

II. DUTY

While the parties have treated the issue of the 

defendants' immunity as a threshold question, .we agree with 

the California Supreme Court that " [c]onceptually, the

4. Plaintiffs have sued defendants collectively, 
not segregating theories of liability between them.
Defendant Alaska Parole Board has been sued as an entity, 
individual Board members have not been sued, and no theory 
of liability specifically addressed to the Board has been 
asserted. At the time of this incident, the Parole Board
was a creature of AS 33.15.010, existing within ' the
Department of Health and Social Services. The
Administrative Procedures Act did not apply to the chapter. 
AS 33.15.250. Prison counselors and parole officers were 
employees of the Department.

The legal status of the Board is unclear. 
However, it is undisputed that (1) prison officials did not 
forward material concerning Nukapigak to the Board prior to 
his release; (2) the Board did not become aware of
N ukapigak's release until sometime after the fact; (3) the 
Board was never informed that Nukapigak was violating any 
term of his general conditions of release so that it might 
direct his arrest; and (4) the Board was never requested to 
act by anyone. Thus we conclude that reasonable minds could
not differ regarding the absence of fault on the part of the
Board, and accordingly summary judgment should have been
entered in favor of the Board.

- 9 -



question of the applicability of a statutory immunity does 

not even arise until it is determined that a defendant 

otherwise owes a duty of care to the plaintiff and thus 

would be liable in the absence of such immunity." Davidson 

v. City of W e s t m i n s t e r , 649 P . 2d 894, 896 (Cal. 1982). We 

therefore begin our analysis with an examination of the duty 

the state owed to Neakok.

"Duty," as the word is used in negligence law, "is

not sacrosanct in itself, but cnly an expression of the sum

total of those considerations of policy which lead the law

to say that a particular plaintiff is entitled to

protection." Prosser, Law of Torts (4th ed. 1971) at

325-26. In D.S.W. v. Fairbanks North Star Borough School

D i s t r i c t p 628 P . 2d 554, 555 (Alaska 1981), we adopted a list

of "considerations" set forth by the California Supreme

Court to aid in deciding when, as a mat t e r  of policy., a

particular plaintiff is entitled to protection. These

considerations include foreseeability of harm, the closeness

of connection between the defendant's conduct and the
%

plaintiff's injury, the moral blame attached to the 

defendant's conduct, the policy of preventing further harm, 

the extent of the burden to the defei lant and consequences 

to the community of imposing a duty of care, and the 

availability, cost and prevalence of insurance for the risk 

i n v o l v e d .

-10-
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A. F o r e s e e a b i l i t y .

The most important single criterion for imposing a 

duty of care is foreseeability. Tarasoff v. Regents of the 

University of C a l i f o r n i a , 551 P . 2d 234, 342 (Cal. 1976).

The general rule of negligence law is that a defendant owes 

a duty of care "to all persons who are foreseeably en d a n­

gered by his conduct, with respect to all risks w h i c h  make 

the conduct unreasonably dangerous." Rodriguez v. Bethlehem 

Steel C o r p . , 525 P . 2d 669 , 680 (Cal. 1974). Traditionally, 

however, the common law has not required a defendant to 

prevent foreseeable harm when, to do so, he or she must 

control the conduct of another person or w a r n  of such con­

duct. T a r a s o f f , 551 P. 2d at 342-43. This rule has an

important exception: When a defendant stands in a special

relationship to either the dangerous person or the potential 

victim, the defendant is required to control the dangerous 

person or warn or otherwise protect the victim. Restatement 

(Second) of Torts Section 315 (1965) .

The state contends that its relationship with 

Nukapigak was not sufficiently close to give rise to a duty 

to control him. It argues that a duty to control a third 

person should be limited to situations where a dangerous 

person is in the defendant's actual custody or negligently 

released from custody, or where the hazard is created by the 

uefendant. S e e , e . g . , Bradley Center v. W e s n e r , 296 S.E.2d

- 1 1 -
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693 (Ga. 1982); G r i m m  v. Arizona Board of Prisons and P a­

r o l e / 564 P . 2d 1227 (Ariz. 1977); M o r g a n  v. District of 

C o l u m b i a , 449 A . 2d 1102 (D.C. App. 1982).

We do not believe that a duty to control or warn 

can be so narrowly limited. Although the state was required 

to release Nukapigak, he remained under state supervision as 

a parolee. It could regulate his m o v ements within the 

state, require h i m  to report to a parole officer under 

conditions set by thac officer or a prison counselor, 

require him to undergo treatment for alcoholism, and impose 

and enforce special conditions of parole including 

requirements that he refrain from the use of alcohol, 

participate in an alcohol rehabilitation program, and that 

he consent to a search of his residence to see if he 

possessed firearms. It could revoke his parole and

5
reincarcerate him if he violated these conditions. While

5. At the time of Nukapigak's release, there was 
apparently some confusion among parole officers and prison 
counselors as to w h e ther special conditions of parole could 
be imposed on m a n datory releasees. This confusion stemmed 
from dicta in a plurality opinion in Mort o n  v. Hammond, 604 
P. 2d. 1 (Alaska 1979), which suggested that the parole of a 
mandatory releasee could be revoked for violation of 
statutory conditions of parole, but that special conditions 
could not be imposed. However, the Parole Board and the 
Division of Corrections did not change their policies in 
response to Morton and continued to treat mandatory 
releasees identically with other prisoners.

•

(Footnote Continued)
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the state could not c o m p l e t e l y  c o n t r o l  N u k a p i g a k ' s  conduct, 

it was hardly in the p o s i t i o n  of a s t r a n g e r  who (at least 

according to the traditional rule) cann o t  be expected to

interfere with the conduct of a t h i r d  person.

Moreover, the s p e c i a l  r e l a t i o n s h i p  between

Nukapigak and the state w a s  n o t  solely defined by 

Nukapigak's status as a parolee. P r i o r  to his release,

Nukapigak was incarcerated for o v e r  four years. During that

time, close observation h a d  led at least one prison

counselor to conclude that N u k a p i g a k  presented a special 

danger to his stepdaughters, and had caused other 

corrections personnel to suggest that he wo u l d  be dangerous 

to society if he resumed drinking. The state's enhanced

ability to observe the cond i t i o n s  u n d e r  w h i c h  a prisoner

might be expected to be esp e c i a l l y  dangerous increases its 

potential ability to limit his d a n g e r o u s n e s s  as a parolee.

The state thus stands in a special relationship

with a parolee, both because of its increased ability to

(Footnote Continued)

We agree with the concurring opinion of 
Rabinowitz, C. J. and Matthews, J. in M o r t o n , 604 P . 2d at 4, 
and with the more recent d e c ision of the court or appeals 
(Braham v. Bierne, 675 P . 2d 1297 (Alaska A p p ; 1984)), that 
mandatory releasees, who are "considered as if released on 
parole" (AS 33.20.040) are subject to the same conditions of 
parole as any other parolee. We therefore conclude that the 
parole of a mandatory releasee may be revoked if he or she 
violates special conditions of parole.
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foresee the dangers the parolee poses and because of its 

substantial ability to control the parolee. Given this spe­

cial relationship, it is not unreasonable to impose a duty
g

of care on the state to protect the victims of parolees.

The courts of a number of other jurisdictions have 

imposed a duty to protect the potential victims of a third 

party on persons or institutions with a special relationship 

with that third party. In the landmark case of Tarasoff v.

Regents of the University of C a l i f o r n i a , 551 P . 2d 334 (Cal.

1976) , the California Supreme Court held that the special 

relationship between a p s ychotherapist and a patient imposes 

on the therapist a duty to act reasonably to protect the 

foreseeable victims of the patient. In Rieser v. District 

of C o l u m b i a , 563 F.2d 462 (D.C. Cir. 1977), m o d i f i e d  on

other grounds on hearing en b a n c , 580 F.2d 647 (D.C. Cir.

1978), the District of Columbia Circuit Court of Appeals 

held that the special relationship between a parole officer 

and a parolee imposed a duty on the parole officer to

6. It is possible that the state could not have 
protected Neakok without exercising greater control than 
wou l d  have been permissible. Neakok's claim alleges, 
however, that the state failed to use due care in exercising 
w h a t e v e r  control it legitimately did have over Nukapigak. 
Whether the murders would have occurred but for this alleged 
failure is a question of causation rather than of duty. We 
cannot conclude that, as a matter of law, the state should 
be excused from a duty to exercise that limited control 
carefully merely because it was not unlimited.
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protect the parolee's potential victims. In Semler v. 

Psychiatric Institute of Washington/ D . C . , 538 F.2d 121 (4th 

Cir. 1976), cert, denied 429 U.S. 827 (1976), it was held

that a court probation order imposed on a state hospital a 

special relationship with a patient which required the h o s­

pital to protect the public from him. See also Johnson v. 

S t a t e , 447 P . 2d 352 (Cal. 1968); Lipari v. Sears, Roebuck & 

Co. , 497 F. Supp. 185 (D. Neb. 1980); Peterson v. S t a t e , 671 

P. 2d 230 (Wash. 1983). The relationship between the state 

and a parolee is comparable to the relationship found 

sufficient in each of these cases to justify the imposition 

of a duty to control a third person.

Having decided that the state may be required to 

use due care to control the actions of a third party, wa
r-t

turn to the question of whether the injury to Neakok was a 

foreseeable hazard of its failure to use due care in su p e r­

vising Nukapigak. As we noted at the outset, consideration 

of the foreseeability of injury is central to a d e t e r­

mination of whether a duty of care exists. The state m a y  be 

held liable for its failure to act reasonably and carefully

only if it could have foreseen that its failure to do so

7
might cause harm to Neakok.

7. While a specific case-by-case determination 

(Footnote Continued)
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Article I, section 12 of the Alaska State Con s t i­

tution requires that penal administration be "based upon the 

principle of reformation and upon the need for protecting 

the public." We have held that the public is an intended 

b e n eficiary of this article. A b r aham v. S t a t e , 585 P . 2d

526, 531 (Alaska 1978). The state is thus required to

consider public safety in its a d ministration of the parole 

system, and to supervise parolees in such a way that danger

to the public is minimized. "Due care" in supervising

parolees and in planning for their parole is defined in part 

by the need to protect the public from dangerous parolees. 

In light of this constitutional framework, it is difficult 

to accept the argument that h a r m  to the public is not a 

foreseeable consequence of the failure to exercise due care.

The state regulations, policies and procedures

governing the parole and supervision of m a n datory releasees 

provide a number of avenues through which "due care" may be 

defined. At the time Nu k a p i g a k  was released, state policy 

required that a release plan be formulated for each parolee,

(Footnote Continued)

of foreseeability and causation lies within the province of 
a jury, the existence of a duty is a question of law. 
Semler v. Psychiatric Institute of Washington, D . C . , 538
F.2d 121, 124. In deciding w h e ther Nukapigak's criminal
acts were z "foreseeable" risk of a failure to use due care, 
we do not determine whether, under the specific facts of 
this case, state employees should have foreseen that the 
murders wo u l d  occur.



and that his or her field officer investigate it for a u t h e n­

ticity and to determine w h e t h e r  it was the best plan a v a i l­

able. This investigation included verifi c a t i o n  of the 

parolee's proposed address and place of employment. A 

Parole Board directive also required that special conditions 

of parole be considered for all releasees who had been 

convicted of crimes of violence, who h a d  physically injured 

their victims, or who had been sentenced to an effective 

sentence of more than five years. Under these special 

conditions, Nukapigak could have been required to refrain 

from drinking, participate in an alcohol rehabilitation 

program, or to live in a community with appropriate 

supervisory personnel. The evidence Neakok has submitted 

indicates that either Nukapigak's prison counselor or his 

parole officer could have imposed special conditions of 

parole. In addition, Parole Board regulations allowed the 

appointment of a local resident as a parole advisor to work 

with a parolee and report specific events to his parole 

officer.

It should not be difficult to foresee that the 

failure to use due care in following these procedures, and 

in supervising a parolee after his or her release, might 

result in harm to the public. In Nukapigak's case, the 

potential effects of a failure to use due care appear e s p e­

cially clear. Nukapigak had committed v i o lent crimes



against both relatives and strangers wh i l e  intoxicated. He 

had been identified by a number of sources as a potential 

danger to society if he resumed drinking. A psychological 

evaluation had cautioned that "because his explosive p e r s o n­

ality is so ingrained, Clifford is likely to have continuing 

problems maintaining [his] newly learned self-discipline and 

control in a non-structured environment if he continues 

drinking." In light of this information, it was not 

unforeseeable that if Nukapigak was not supervised or given 

counseling, and if he was allowed access to alcohol and

g
firearms, he might act violently toward those around him.

The state argues that, even if it could have f o r e­

seen that a failure to supervise N u k apigak carefully mi g h t  

have endangered the public at large, it owed no special duty 

to Neakok. It contends that it could not have identified

8. We cannot accept the state's assertion that 
the murders were not foreseeable because Nukapigak has never 
killed before and because Nukapigak was convicted of 
intentional murder and could not therefore have acted in a 
drun k e n  stupor. Neakok has submitted evidence that 
indicates that the state was on notice that Nukapigak was 
violent and uncontrollable when drunk. In light of this 
knowledge, it was not unforeseeable that, if he became 
drunk, he wo u l d  commit violent crimes. The state's 
inability to predict the exact nature of these violent 
crimes or the exact degree of his intoxication while 
committing them does not absolve it of a duty to act 
reasonably to prevent them.
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Nukapigak's specific victims and that it therefore owed

9
them, as members of the public, no actionable duty.

The question of whether a duty to control a d a n­

gerous person may be imposed when the dangerous person's 

victims cannot be specifically identified has divided the 

jurisdictions that have considered it. Although the 

Tarasoff court did not emphasize the identifiability of the

9. To the extent that the state argues that it 
cannot be held liable to an individual for breach of ?. duty 
owed to the public at large, its argument must be rejected. 
We expressly disavowed the "duty to all, duty to no one" 
doctrine —  providing that the state may owe a duty only to 
persons w i t h  whom it has a special relationship —  in Adams 
v. State, 555 P . 2d 235, 241-42 (Alaska 1976):

[W]e consider that the "duty to all, 
duty to no one" doctrine is in reality a 
form of sovereign immunity, which is a 
matter dealt w i t h  by statute in Alaska, 
and not to be amplified by court-created 
doctrine. An application of the public 
duty doctrine here would result in 
finding no duty owed the plaintiffs or 
their decedents by the state, because, 
although they were foreseeable victims 
and a private defendant would have owed 
such a duty, no "special relationship" 
between the parties existed. Why should 
the establishment of duty become more 
difficult when the state is the 
defendant? Where there is no immunity, 
the state is to be treated like a 
private litigant. To allow the public 
duty doctrine to disturb this equality 
would create immunity where the 
legislature has not.

(Footnote o m i t t e d ) .
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victim, subsequent California cases have refused to impose a 

duty except to readily identifiable victims. See Thomas v. 

County of A l a m e d a , 614 P . 2d 728 (Cal. 1980). Other courts 

have held that a duty of care may be owed to anyone within a 

"class of persons" foreseeably put at r i s k . 10 Thus, in 

Lipari v. Sears, Roebuck & C o . , 497 F. Supp. 185, 195 (D.

Neb. 1980) , it was held that a psychiatric hospital owed a 

duty to protect anyone foreseeably endangered by a patient 

and could therefore be held liable for the deaths caused 

when the patient shot into a crowd in a nightclub. In P e­

terson v. S t a t e , 671 P . 2d 230, 237 (Wash. 1983), the W a s h­

ington Supreme Court held that a state p s ychiatric hospital 

could be held liable to a persons injured in a car crash by 

a patient it had negligently treated. In both cases the 

specific identify of the victim was w h o l l y  unforeseeable, 

even if the harm caused was not.

We agree with those courts w h i c h  have held that 

the inability to predict the special v i c t i m  of a dangerous 

person does not absolve a custodian from a duty to use due 

care to protect others w h o  might foreseeably be endangered

10. We note that the California cases that have 
limited a duty of care to identifiable victims have focused 
on the duty to warn. The special considerations surrounding 
imposition of a duty to warn may justify limiting its scope. 
See infra at 25.
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by that person. Where the state, through its negligence, 

allows a parolee to cause foreseeable harm to a third 

person, we see no reason to predicate liability wholly on 

the state's ability to predict the victim's name. A victim 

may be "foreseeable" without being specifically 

identifiable.

The victims in this case, moreover, were foresee­

able as more than simply members of the general public. All 

three were residents of an isolated community of fewer than 

100 residents'*"^ into which Nukapigak was released. One of 

them was one of Nukapigak's stepdaughters; the others were 

her boyfriend and her aunt. Nukapigak's stepdaughters had 

been identified by at least one prison employee as 

particularly at risk. If they were foreseeably endangered,

their close friends and relatives may also have been within

12
a zone of especially foreseeable victims.

11. Point Lay had a total population in 1980 of 
from thirty to sixty-eight residents. Alaska, Description 
of Resources in the Cities and Villages [Criminal Justice 
Planning Agency, October 1981] sets the figure at thirty. 
Alaska's 1980 Population, a Preliminary Look, [Alaska Dept, 
of Labor, January 1, 1981] estimates the village's 
population at sixty-eight.

12. CjE. Hedlund v. Superior Court, 669 P. 2d 41 
(Cal. 1983) . In that case, the California Supreme Court 
held that a psychotherapist was under a duty to protect the 
young son of a woman who had been identified as a potential 
victim of a mental patient. The court noted that it was not

(Footnote Continued)
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We conclude that both Nukapigak's victims and his 

actions were within the zone of foreseeable hazards of the 

state's failure to use due care in supervising Nukapigak. A 

trier of fact may decide that, under the circumstances, 

state employees' use of care in supervising N u k apigak or in 

planning and administering his parole could not have 

prevented the murders, or that the state did, in fact, act 

reasonably. We cannot conclude as a m a t t e r  of law, however, 

that the murders or the victims w e r e  sufficiently 

unforeseeable to relieve the state of liability for the 

consequences of its negligence.

B. Other C r i t e r i a .

The remaining D .S .W . criteria, on balance, also 

militate in favor of imposing a duty of due care on the 

state. There is no question that the p l a intiffs suffered 

injury; the asserted failure to supervise Nukapigak 

adequately —  if proved at trial —  can be viewed as closely 

connected to that injury. The state's abrogation of its cvn 

responsibility for adequately supervising this p a r ticularly 

dangerous parolee —  if proved at trial —  cannot be

(Footnote Continued)

"unreasonable to recognize the existence of a duty to 
persons in close relationship to the object of a patient's 
threat, for the therapist must consider the existence of 
such persons both in evaluating the seriousness of the 
danger posed by the patient and in determining the 
appropriate steps to be taken to protect the named v i c t i m . "

-22-
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characterized as anything but morally blameworthy. A rule 

imposing liability for such derelictions would, in all 

probability, aid in deterring such conduct in the future.

The state argues that the burdens and consequences 

of imposinq financial liability for failure to supervise 

adequately would be severe and unwarranted. It claims that 

the imposition of such a duty would cause "intolerable judi­

cial interference with judgmental corrections' decisions" 

and impose an economic burden, "reordering state priorities 

in allocating manpower and funds" and causing other socially 

desirable programs to suffer. We are not convinced by the 

generalized arguments the state has presented on this issue. 

By imposing a duty of due care on corrections personnel we 

are not requiring that the state spend limitless sums of 

money taking every conceivable precaution to prevent any 

possible violent action on the part of any parolee. We 

merely conclude that state officials have the duty, within 

the confines of existing policies and budgetary constraints, 

to exercise due care in supervising parolees. We do not 

believe that a rule imposing such a duty will significantly 

expand the responsibility of the state to the public and to 

its parolees; it might, however, convince state officials of 

a need to consider more carefully the decisions they make 

that might have potentially disastrous consequences.

-23-



We therefore h o l d  that state corrections personnel 

have the duty to use due care in supervising parolees v.nd in 

protecting the foreseeable victims of parolees they know, or 

reasonably should know, to be d a n g e r o u s . 1 * This duty

requires that such officials take w h a t e v e r  precautions that 

a reasonable per s o n  with their knowledge and authority would 

take. We emphasize that the recognition of the duty does 

not make the state liable for all harm caused by parolees, 

but rather makes it liable only when its negligent

supervision and a d ministration of their parole causes the

injury in question. See Lipari v. Sears, Roebuck & C o . , 497

F. Supp. 185, 192 (D. Neb. 1980).

13. We recognize the d i fficulties inherent in a 
requirement that prison authorities accurately predict the 
potential dangerousnass of released prisoners. C f . 
Taraso f f , 551 P . 2d at 344-45. See also Diamond, The
Psychiatric Prediction of D a n g e r c u s n e s s , 123 U. Penn L. Rev. 
439, 451 (1974). We do nor intend to impose such a
requirement. We do believe, however, that prison officials 
may be required to take into accc; ':t the known 
characteristics of those they supervise w h e n  formulating 
plans for parole and in carrying out the actual supervision 
of parolees. In a similar context, the C a l i f o r n i a  Supreme 
Court noted that

Within the b r o a d  range of reasonable 
practice and treatment in which 
professional o p i nion and judgment may 
differ, the therapist is free to 
exercise his or her own best judgment 
without liability; proof, aided by 
hindsight, that he or she judged w r o ngly 
is unsufficient to establish negligence.

(Footnote C ontinued)
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Neakok has alleged that the state was negligent, 

not solely in failing to supervise Nukapigak adequately, but 

also in failing to warn his victims and the residents of 

Point Lay that he was dangerous. The state contends that it 

had no duty to warn Nukapigak's potential victims, both 

because it could not predict who they were, and for policy 

r e a s o n s ,

Ordinarily, the duty to use reasonable care to 

protect the foreseeable victims of a dangerous person may 

require a third party to take one or more of various steps, 

depending on the nature of the case. "Thus it may call for 

him to warn the intended victim or others likely to apprise 

the victim of the danger, to notify the police, or to take 

whatever other steps are reasonably necessary under the 

circumstances." T a r a s o f f , 551 P . 2d at 340. The cases that 

have held that warnings may be appropriate, however, have 

generally involved specifically identifiable victims. S e e , 

e . g . , T a r a s o f f ; Jablonski by Pahls v. United S t a t e s , 712 

F.2d 391 (9th Cir. 1983). These cases have concluded that 

the policy reasons against issuing warnings are overshadowed 

when they can be limited to, and substantially protect an 

identified potential victim.

^Footnote Continued)

Tarasoff, 551 P . 2d at 345.
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We recognize that a requirement of warnings, u n­

like a requirement of careful supervision, carries with it 

the danger that a parolee will be 'stigmatized and r e h abili­

tation thus seriously impaired. We have no interest in

requiring, as a matter of law, that potentially dangerous

14
parolees be emblazoned with scarlet letters proclaiming 

their status and criminal history before they are released 

from prison. Therefore, if N u k a p i g a k 1s victims were fore­

seeable only as members of a limitless class of u n i d e n t i f i­

able victims of foreseeably dangerous behavior, we would not 

impose a duty to warn.

N u k a p i g a k 1s victims were not unidentifiable, h o w­

ever. As we have already noted, their status as residents 

of this small, isolated community, and as the stepdaughter 

and the close friends and relatives of the stepdaughter of

Nukapigak make them significantly more "identifiable" than

15
members of the general public would be. Moreover, as

14. See N. Hawthjrne, The Scarlet Letter (1850), 
in which the protagonist, Hester Prynne, was forced to wear 
a scarlet "A" on her clothing as punishment for having 
committed adultery.

15. Several courts have ruled that a duty to warn 
may be found where a third party has information whi c h  
should have put it on notice that an identifiable potential
victim was in danger. See Jablonski by Pahls v. United
States, 712 F.2d at 398; Lipari v. Sears, Roebuck & Co., 497
F. Supp. at 189, n.3.
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