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Introduced: 1/17/89 go00179s
Referred: Special Committee on International

Trade and Tourism, Judiciary,
Resources and Finance

BY THE RULES COMMITTEE BY 
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 119 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to required reporting methods for

corporate income taxes owed by members of an affili­

ated group whose common parent is a corporation 

incorporated outside the United States; and providing 

foi an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. It is the purpose of this Act to promote investment and 

trade opportunities in the state.

* Sec. 2. AS 43.20 is amended by adding a new section to read:

Sec. 43,201C73. AFFILIATED GROUPS. (a) A corporation that is a 

member of an affiliated group whose common parent is a corporation 

incorporated outside the United States shall file a return using the 

water's edge combined reporting method. A return under this section 

shall include the following corporations if they are a part of a 

unitary business:

(1) corporations included or includable in a consolidated 

return for federal corporate income tax purposes; C ■'■■■

(2) corporations incorporated intor doing business in, any 

state or United States possession or territory;

(3) domestic international sales corporations and foreign 

sales corporations; and

(4) tax haven corporations.

(b) The department may require a corporation filing under this 

section to file a worldwide combined report if

S B 0 119 a  - 1 -  SB 1 19



1 (1) the corporation or any affiliate fails to comply with

2 regulations adopted tinder this chapter, including domestic disclosure

3 spreadsheet filing requirements; or

4 (2) the corporation does not provide information requested

5 by the department on the operations of a foreign parent necessary for

6 the department to audit the taxpayers corporation return within a

7 reasonable period of time.

8 (c) This section does not apply to taxpayers subject to AS

9 43.20.072 engaged in the production of oil or gas from a lease or

10 property in the state or engaged in the transportation of oil or gas

11 by regulated pipeline in the state.

12 (d) As used in this section:

13 (1) an "affiliated group" is a group of two or more corpo-

14 rations, in which 50 percent or more of the voting stock of each

15 member is directly or indirectly owned by a common owner or by common

16 owners, either corporate or non-corporate, or by one or more of the

17 member corporations of the group;

13 (2) a "tax haven corporation" means a corporation that is

19 incorporated in or does business in a country that does not impose an

20 income tax, or that imposes an income tax at a rate lower than 90

21 percent of the federal tax rate on the federally defined income tax

22 base, and 50 percent or more of sales, purchases, or payments of

23 income or expenses, exclusive of payments for intangible property, of

24 the corporation are made directly or indirectly to one or more members

25 of a waters' edge group and which conducts no significant economic

26 activity.

27 * Sec. 3. This Act is retroactive to tax years beginning after Decem-

28 ber 31, 1988.

29 *  Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

SB 1 19  -2 -  S B 0 1 19 a
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i1 , i«

Kovember > ,
7 7 3 - W - 0 0 1 7

4 6 5 - 3 6 0 0

Equa l P r o t e c t lo o

OM: R ic h a rd  0 . Monkaan 
A s s is ta n t  A t to rn e y  G en e ra l

Tou have re q u e s te d  a b r i e f  a n a ly s i s  o f  
is s u e s  r e la t i n g  t o  the G o v e rn o r 's  p rop osed  
c o rp o ra te  in c a se  t a x ,  AS 4 3 . 2 0  ( t h e  u n i t a r y  t a x  
conce rn  i s  t h a t  because th e  b i l l  p ro v id e s  d is p a r a t e  
t o  fo r e ig n  and doses t i c  c o rp o r a t io n s ,  i t  c o u ld  he 
e q u a l p r o t e c t io n  g rou n d s .

L e g i s la t o r  have " e s p e c ia l ly  b ro e d
c re a t in g  c la s s i f i c a t i o n s  and d i s t in c t i o n s  i n  t a x
Regan v .  T a x a t io n  v i t h  R e p re s e n ta t io n  o f  W ash lr 
5 4 v , 5 4 7  ( 1 9 8 3 ) .  The c o rp o ra te  income ta x  does 
fundam en ta l i n t e r e s t ,  o r  c o n ta in  a su sp ec t c la s s i f i f c w ^ * *  
ra c e  o r  r e l i g i o n ) . Under th e  f e d e r a l  c o n s t i t u t i o n ,  tS ie r e fo r e , 
th e  o n ly  e q u a l p r o t e c t io n  q u e s t io n  i s  w hethe r th e  pre p o sed  ta x  i s  
" r a t i o n a l l y  r e la t e d "  t o  a le g i t im a t e  s t a t e  i n t e r e s t *  te x o c  v .

te r t o n , 4 6 2  U .S . 1 7 6 , 1 9 5 - 9 6  ( 1 9 8 3 ) .  The s t a t e ' s  I n t e r e s t  i n
.s p rop o sed  le g i s l a t i o n  i s  t o  encou rage f o r e ig n  in ve s tm en t in  

A la s k a , by chang ing  a ta x  p r o v i s i o n  which has d isc o u ra g e d  f o r e ig n  
in v e s tm en t. The p ro p o s a l appea rs  r a t i o n a l l y  r e la t e d  t o  I t s  g o a l )  
and encou rag ing  in ve s tm en t i s  a le g i t im a t e  s t a t e  i  ' . t e r e s t .  T he re  
i s  no e q u a l p r o t e c t io n  p rob lem  under th e  f e d e r a l  c o n s t i t u t i o n .

The same c o n c lu s io n  r e s u l t s  under th e  more com p lex , 
th r e e - s t e p  e q u a l p r o t e c t io n  a n a ly s is  r e q u ir e d  by th e  A la sk a  
C o n s t l t o t i o n .. A la s k a  P a c i f i c  A ssu rance Company v .  B rown, 6 8 7
P . 2 d ^  1 9 8 4 5 "! F i r s t ,  th e  im p o rtan ce  o l  th e
c o n ff^ a B B B ^ ^ ^ -^ h ^ re s t  in v o lv e d  must b e  exam ined . As th e  A la sk a  
S u p 1  y re c o g n iz e d ,

The i n t e r e s t  in v o lv e d  h e re , freedom  from  d is p a ra te  
t a x a t io n ,  l i e s  a t  th e  low  end o f  th e  con tinuum  o f  
i n t e r e s t s  p ro te c te d  by th e  e q u a l p r o t e c t io n  
c la u s e .

A t la n t ic  R i c h f i e ld  Co. v .  S t a t e ,  D e p 't  o f  R evenue , 7 0 5  U .S . 4 1 8 , 
4 3 7  (A la sk a  1 9 8 5 r ,  ap p ea l d ism issed " 4 7 4  U . 5 . 1 0 4 3 . re h e a r in g  
d e n ie d , 4 7 5  U .S . 1 0 6 2  f i m ) - T T & W F J . -------------
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Second , th e  v a l i d i t y  o f  th e  s t a t u t e ' s  p u rp ose  must be 
a n a ly ze d  in  l i g h t  o f  th e  i n t e r e s t  im p inged . ALP AC, 6 8 7  P . 2 d a t  
2 6 9 . The pu rpose  o f  t h i s  p roposed  s t a t u t e  i s  s ta te d  f o r t h r i g h t ly  
in  s e c t io n  I t  " t o  p rom ote fo r e ig n  in ve s tm en t in  th e  s t a t e . "  Tax 
s t a tu t e s  a re  fr« < jt ie n t ly  used to  d i r e c t  and encou rage s p e c i f i c  
econom ic a c t i v i t y  by ta x p a y e rs „ Removing t h i s  p e rc e iv e d  
ro a d b lo c k  to  p ro d u c t iv e  fo r e ig n  in ve s tm en t in  A la sk a  i s  a v a l i d  
gove rnm en ta l i n t e r e s t  which can o n ly  be accom p lished  th rough  a 
change in  the ta x  s t a t u t e s .

L a s t , th e  means chosen by th e  L e g is la t u r e  w i l l  be 
exam ined in  l i g h t  o f  the  i n t e r e s t  a t  s ta k e  ( th e  " fre e d om  
d is p a ra te  t a x a t i o n " )  to  a s su re  th a t  th e  means choaeh/. 
" s u f f i c i e n t l y  r e la t e d  to  the g o a ls  o f  th e  s t a t u t e . "  Id » i 
4 3 7  P . 2 d a t  4 3 7 . The g o a l o f  the  s t a t u t e  i s  t o  e n c o u r a g e s  
in ves tm en t by chang ing a ta x  r e p o r t in g  method which 
h o s t i l i t y  among fo r e ig n  in v e s to r s  and which h a s , we k i& t :-t 
d isc ou ra g ed  f o r e ig n  in ve s tm en t in  th e  s t a t e .  The meaaufr‘ Afi 
appea r s u f f i c i e n t l y  r e la t e d  to  th e  g o a l o f  th e  p ro p o se d ^ a ta  
to  pass t h i s  t e s t .

The A la sk a  e q u a l p r o t e c t io n  t e s t  i i  ',ommonly r e f e r r e d  
to  as a " s l i d i n g  s c a le , "  w ith  th e  d eg ree  o f  j u d i c i a l  s c ru t in y  
a p p lie d  v a ry in g  d i r e c t ly  w ith  the im portance  o f  the 
c o n s t i t u t i o n a l i n t e r e s t  a t  s ta k e  and th e  amount o f  d is c r im in a t io n  
between s im i la r l y  s i t u a t e d , bu t d i f f e r e n t l y  t r e a t e d ,  c la s s e s  o f  
p e rson s  in v o lv e d . The c o n s t i t u t i o n a l  i n t e r e s t  h e re  i s ,  the 
Supreme C ou rt has t o ld  u s , " a t  th e  low  e n d ."  ARCO. And, as I  
u n de rs tand  th e  Departm ent o f  R evenue 's a n a ly s i s , th e  f i s c a l  
im pact o f  t h i s  p ro p o s a l w i l l  be m in im a l —  the  " d is p a r a t e  
t re a tm en t"  o f  dom estic  v e rs u s  fo r e ig n  c o rp o ra t io n s  unde r the 
p ro p o s a l ,  in  d o l l a r  te rm s , w i l l  n o t be g r e a t .  Thus, th e re  does 
n o t appear to  be an e q u a l p r o t e c t io n  p rob lem  w ith  t h i s  s t a t u t e .

t t e r  o f  in su ra n c e  r a t h e r  than  n e c e s s i t y ,  
$ t h a t  s e c t io n  1  o f  th e  d r a f t  b i l l  be expanded 

between the  p rop osed  ta x  change and in c re a s e d  
£ in  A la s k a . The p re s e n t  s ta tem en t c f  pu rpose  

b r e v i t y  b u t . s t r i v i n g  to  be c o n c is e , i t  i s
s c u re .

R D M : j  f

c c : Mary H a l lo r a n ,  D i r e c t o r  o f  P o l i c y ,  OMB
Royce W e l le r ,  A s s is ta n t  C om m issioner, D e p 't  o f  Revenue 
S teve  K e t t e l ,  D i r e c t o r  o f  A u d it , D e p 't o f  Revenue



TAX EXEMPTIONS, DEDUCTIONS, CREDITS,
AND SPECIAL TREATMENTS iQ)
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A l a b a m a X X X X - I X X 1
A l a s k a X X X X
A r i z o n a X X X X X
A r k a n s a s X X X X X
C a l i f o r n i a X X X X X X X X
C o l o r a d o X X X X X X X X
C o n n e c t i c u t X X X X X X X X
D e l a w a r e X X X
F l o r i d a X X X X X X X X X
G e o r g i a X X X X X X
H a w a i i X X X X X X
I d a h o X X X X X X X X
I l l i n o i s X X X X
I n d i a n a X X X X X X X X X
I o w a X X X X X X X X
K a n s a s X X X X X X X
K e n t u c k y X X X X
L o u i s i a n a X X X X
M a i n e X X- X X X X X X X
M a r y l a n d X X X X X X X X X
M a s s a c h u s e t t s X X X X X X X X X
M i c h i g a n X X X X X X X
M i n n e s o t a X X X
M i s s i s s i p p i X X X X X
M i s s o u r i X X X X X X
M o n t a n a X X X X X X X
N e b r a s k a X X X X X
N e v a d a X X X X
N e w  H a m p s h i r e X X X X X

N e w  J e r s e y X X X X X X X X X

N e w  M e x i c o X X X X

N e w  Y o r k X X X X X X X
N o r t h  C a r o l i n a X X X X X X
N o r t h  D a k o t a X X X X X X X

O h i o X X X X X X X X
O k l a h o m a X X X X X X X X
O r e g o n X X X X X

P e n n s y l v a n i a X X X X X X X X X

P u e r t o  R i c o
R h o d e  I s l a n d X X X X X X X X X

S o u t h  C a r o l i n a X X X X X X X X X

S o u t h  D a k o t a X X X X X

T e n n e s s e e X X X X X X X X

T e x a s X X X X

U t a h X X X X X X

V e r m o n t X X X X X X X

V i r g i n i a X X X X X X X X X X

W a s h i n g t o n X X X X X X

W e s t  V i r g i n i a X X X X X X

W i s c o n s i n X X X X X X X X

W y o m i n g X X X X X

S T A T E  T O T A L S 3 5 42 41 4 i 37 20 19 40 31 1 4 4 3
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A l a b a m a X X X X X
A l a s k a X X X
A r i z o n a X X
A r k a n s a s X X X X X
C a l i f o r n i a X X X X X X
C o l o r a d o X X X
C o n n e c t i c u t X X X X X X X
D e l a w a r e X X X X X
F l o r i d a X _ X X X
G e o r g i a X X X
H a w a i i X X X X
I d a h o X X
I l l i n o i s X X X X X X X X
I n d i a n a X X X X X X X
I o w a X X X X X X
K a n s a s X X X
K e n t u c k y X X X X X X
L o u i s i a n a X X X X X
M a i n e X X X X X X X X
M a r y l a n d X X X X X X X X
M a s s a c h u s e t t s X X X X X X
M i c h i g a n X X X X X X X
M i n n e s o t a X X X X
M i s s i s s i p p i X X X X X X
M i s s o u r i X X X X X X X X X
M o n t a n a X X X X X X
N e b r a s k a X X X X
N e v a d a X X X X X X
N e w  H a m p s h i r e X X X
N e w  j e r s e y X X X X X X
N e w  M e x i c o X X X
N e w  Y o r k X X X X X X X X X
N o r t h  C a r o l i n a X X X X X
N o r t h  D a k o t a X X X
O h i o X X X X X X
O k l a h o m a X X X X X
O r e g o n X X X X X X X
P e n n s y l v a n i a X X X X X
P u e r t o  R i c o X X X
R h o d e  I s l a n d X X X X X X
S o u t h  C a r o l i n a X X X X X
S o u t h  D a k o t a X X X X
T e n n e s s e e X X X
T e x a s X X X X
U t a h X X X
V e r m o n t X X X X X X
V i r g i n i a X X X X X X
W a s h i n g t o n X
W e s t  V i r g i n i a X X X X X
W i s c o n s i n X X X X X X
W y o m i n g X X X
S T A T E  T O T A L S i l u  1 5 1 6 ” T5~ ' 4 0 " 1 2  " 3 f i 1 3



Under a system of 
unitary taxation, a state 
government bases a 
corporation's income . 
tax liability not on the 
earnings of the corpo­
ration's local sub­
sidiaries but on earn­
ings worldwide. Even 
if the subsidiary is los­
ing money, it may be 
allocated some tax, 
based on the profitable 
performance of the 
corporation elsewhere. 
The author attacks this 
system as unfair and 
ineffective, causing 
double taxation, misal- 
location of resources, 
and various procedural 
difficulties. He also of­
fers an alternative, the 
"water's-edge" ap­
proach, which would 
exclude income out­
side the U.S. from taxa­
tion by a state. Al­
though not a perfect so­
lution, the author ad­
vocates this as a means 
of eliminating the 
worst problems of 
unitary taxation. Ed.

Sloan Manr.gsmenl Review W inter 1985 S i

SMR Forum: 
A  Japanese Perspective —  Is Worldwide 
Unitary Taxation Fair?

Mitsuru Misawa Industrial Bank of Japan, Ltd.

Japan’s direct investment in the United 
States is increasing steadily, having reached 
a balance of S3 billion at the end of 1982 
(which is equal to 36 percent of Japan’s total 
investment worldwide). However, the future 
of this trend is now clouded by the system of 
a worldwide unitary taxation adopted by 
California and twelve other states.1 Under 
unitary taxation, a state government deter­
mines a corporation's consolidated income 
worldwide and allocates its local subsidiary 
a pro rata income assessed on the evaluation 
of labor compensation, local assets, and sales 
proceeds. The validity of this method is open 
to question.

During his November 1983 visit to Japan, 
President Reagan was reminded of this prob­
lem by Prime Minister Nakasone.2 Although 
the U.S. government is now looking into the 
matter, Japan's leading businesses are very 
much concerned about the outcome.

This past June, Keidanren (The Japanese 
Federation of Economic Organizations) dis­
patched a high-level unitary tax survey mis­
sion to the United States. Representatives 
from some twenty leading businesses1 vis­
ited a total of twenty-four states, including 
several where unitary taxation is applied.4 
The purpose of this mission was to meet 
with government authorities (including gov­
ernors) and encourage them to either abolish 
or not adopt unitary taxation. In this paper, I 
will attempt to summarize the problems that 
unitary taxation has created for Japanese 
corporations and then explore possible solu­
tions.5

The Consequences of U nitary Taxation on 
Japanese Corporations 
Several Japanese corporations with sub­
sidiaries in California have encountered 
large state tax liabilities despite their lim­

ited sales within the state. This situation 
prevails even when a subsidiary is perform­
ing poorly in California.6 A newly estab­
lished subsidiary is rarely profitable as debt 
service and amortization costs are particu­
larly heavy in the initial years. Yet, even new 
firms are liable to taxation because of the 
performance of already well-established par­
ent companies.

For example, Kyocera Corporation, a rep­
resentative Japanese high-technology firm, 
paid a total of 518 million in corporate in­
come tax to the Internal Revenue Service 
over twelve years from 1972 through 1983.7 
In this period, the corporation paid $3.5 mil­
lion to the state of California on a net in­
come of $2'’ million. However, with the im ­
position of unitary taxation, tax liabilities 
were recalculated to include corporate in­
come earned throughout the world. Thus, 
the state levied an additional amount of $21 
million inclusive of interest accrued during 
an alleged delay in payment. Altogether, the 
state tax paid exceeded net income. In this 
case, the grievance against unitary taxation 
on the part of Kyocera Corporation appears 
to be justified.8

Given these circumstances, Kyocera has 
suspended its plan to enlarge its plant in San 
Diego, California. Instead, the firm may con­
sider relocating to the state of Washington, 
which does not impose unitary taxation.

Another well-known electronics firm, 
NEC,9 has also suspended additional in­
vestment in California and is tentatively 
planning to invest in an optical fiber tele­
communications plant in Oregon, where 
unitary taxation is expected to be abolished 
shortly.10

The Background of Unitary Taxation 
The system of worldwide unitary taxation
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represents an attempt to replenish treasuries 
in several states that are troubled with reve­
nue shortfalls. In southern states such as 
Georgia and Kentucky, where a balanced 
budget is a mandatory constitutional re­
quirement, unitary taxation has never been 
proposed, and their governors have dis­
claimed any intention to introduce it in the 
fu tu re ."

A number of consumer groups, on the 
other hand, are adamantly demanding en­
forcement of unitary taxation to prevent big 
business from getting away with paying lit­
tle taxes. Thus, state governments might ex­
perience considerable opposition if they 
w ithdraw their commitment to unitary taxa­
t io n ."  For instance, a government would 
first have to secure an alternative source 
of revenues and then convince consumer 
groups that the tax burden would be equita­
bly shared.

In a recent ruling, the U.S. Supreme Court 
upheld  the constitutionality of unitary tax­
a t io n ."  In this particular case, the corpo­
ration, which is incorporated in Delaware 
and doing business in California, and its 
overseas subsidiaries constituted a "unitary 
business.” The "formula apportionment" 
method used by California did not violate 
the requirement of fair apportionment im­
posed by the due process clause of the U.S. 
Constitution.14 Application of the unitary 
business and formula apportionment meth­
od to overseas subsidiaries did not violate 
the Foreign Commerce Clause of the U.S. 
Constitution.

The A rm ’s-Length Approach 
The litigant corporation had undertaken an 
alternative approach called the "arm ’s- 
length” approach, obeying the laws and rel­
evant tax treaties of the U.S. federal govern­
ment and other national governments under 
whose jurisdiction the corporation operates 
subsidiaries. By employing the arm's-length 
approach, a government imposes taxes only 
on incomes earned within its jurisdiction — . 
provided that w ithin a group of affiliated 
firms, each firm is legally treated as an inde­
pendent entity and that the firms transact

with one another on an arm's-length basis. 
This ruling, however, leaves the question of 
foreign parent companies that are operating 
in the U.S. through U.S. subsidiaries unre­
solved. It seems worthwhile, therefore, for a 
Japanese firm like Kyocera to contest this 
point in court.

Problems for Japanese Corporations 
The problems that Japanese corporations en­
counter with unitary taxation are listed be­
low.

1. Tax Jurisdiction. Tax jurisdiction is con­
sidered to be counterbalanced by the benefits 
and protection provided by the authorities to 
the taxpayers also under their jurisdiction. 
Logically, therefore, tax jurisdictions cannot 
im pound incomes accruing to the party out­
side the tax jurisdiction of the taxing author­
ity. This is widely accepted as an interna­
tional practice based on justice and equity. It 
is probably right to infer, therefore, that sev­
eral slates in the United States may not law­
fully impose a tax on the foreign-based in­
comes of foreign corporations.

Although it is true that a group of affiliate 
firms is interdependent, and the total income 
of the group represents the frc ' of its global 
activities straddling jurisdictional borders, 
the method of aggregating worldwide in­
come and then apportioning the total to geo­
graphical jurisdictions in accordance with 
mere business indices is too mechanical to 
do justice to the complexities of actual busi­
ness. This point is plain enough in the case 
of a Japanese corporation, with a U.S. sub­
sidiary, that is gaining profits from the oper­
ations of its Southeast Asian and West Euro­
pean subsidiaries. Here, there is normally 
only a remote possibility for the U.S. sub­
sidiary to contribute anything to the overall 
profits derived from the Asian or the West 
European operation. The system of unitary 
taxation requires, even ir  this case, the al­
lotment of state tax based on the Asian or the 
West European operation.

2. Conflicting Taxation Principles. Both the 
United States and Japan use the arm's-length
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approach in taxation, and thus it may be 
considered the internationally accepted ap ­
proach. However, the action of some U.S. 
states in pursuing unitary taxation creates a 
complex situation for multinational corpora­
tions that have to deal with two differing 
taxation principles.

The arm’s-length approach cannot cope 
with tax evasion effected through transfer 
pricing within a group of affiliates. In such 
cases, the tax revenue of the taxing au ­
thorities would perhaps suffer a decrease. 
However, the U.S. and Japan have no appre­
ciable differences in the rates of corporate 
income taxes, and no merits exist in m anipu­
lative transfer pricing.15 •

3. Conceptual and  Procedural Ambiguities. 
Conceptually and procedurally, the system 
of worldwide unitary taxation involves am ­
biguities, and there is no assurance that the 
relevant taxing authorities .will not adopt an 
arbitrary stand. To assess the global aggre­
gate income of an affiliate group, the three 
indices — assets, labor compensation, and 
sales proceeds — are considered of equal 
weight. This erroneous assumption is too 
simplistic to do justice to the complex m an­
agement of a multinational corporation.

When a Japanese subsidiary constructs a 
new factory in  the U.S., fhe requivdd site 
must be purchased at the current price, 
which is entered on the subsidiary’s books as 
the book value. The parent firm's land hold­
ings in Japan, on the other hand, are re­
corded at their historical value. This use of 
asset values inflates the amount of tax 
liabilities in the United States.

4. Double Taxation. The corporate income of
a multinational group is now subject to taxa­
tion in either the country of operation or
residence. Worldwide unitary taxation —
imposing tax liabilities on the foreign in ­
come of foreign corporations taxed already
under arm’s-length taxation — thus entails
double taxation.

For example, a Japanese subsidiary in the
United States owes tax liabilities to the state
government, although, from the viewpoint of

the Japanese parent, tax is being levied on 
part of the parent’s income. The parent can­
not claim a tax deduction under Japanese 
law because the am ount in question is levied 
on its U.S. subsidiary, not on the parent it­
self. State and local taxes are not covered by 
the Japan-U.S. tax treaty because the U.S. 
federal government has no power over them. 
For this reason, Japanese corporations can­
not expect relief from the ad hoc consulta­
tion procedure set forth in  the treaty.

An Alternative: The W ater’s-Edge A pproach 
The water’s-edge approach to resolving the 
issue of unitary taxation, which has been 
advocated by a competent task force in the 
Treasury Department, appears to be a con­
structive proposal.16 This approach recom­
mends that income earned outside the U.S. 
by a multinational group should be included 
in the income aggregation only if a number 
of conditions, which are described below, 
exist. Thus, the unitary taxation of incomes 
from interstate business activities would still 
remain a problem, but its international ap­
plication would be theoretically eliminated 
in many cases.

Even so, there is a catch to this proposal. 
A wide range of corporations based outside 
the U.S. would continue to be subject to 
worldwide aggregation of income. These 
would include all corporations by which the 
average of the three indices for a foreign- 
based corporation am ounted to more than 20 
percent of the corporate activities (in terms 
of wages/salaries paid, assets held, and sales 
registered) to have originated in the United 
States. Global income assessment would also 
be applied if either wages/salaries paid in the 
U.S., or assets held in the U.S., or sales in the 
U.S. exceeded $10 million. These provisos 
would effectively make most Japanese cor­
porations subject to unitary taxation. Fur­
ther, the same report demands wide-ranging 
financial disclosure by foreign-based corpo­
rations, which might conceivably involve 
inordinately large costs.

The range of disclosure includes: (1) sub­
mission to the state tax authorities of tax- 
rolated information concerning the parent
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firm; (2) the summarized listing of the 
amount of taxes paid to each state; and 
(3) oral explanation in  response to a sum ­
mons from the state tax authorities. To re in­
force the legal obligation to respond to 
summonses, foreign-based firms must de­
posit a certain amount of money with  the 
authorities. Accordingly, the firms that fail 
to meet fully these conditions of disclosure 
w ould be subject to worldwide unitary taxa­
tion.

This sort of disclosure requirement is not 
unjustifiable because the assessment of tax 
on multinational business activities p resup­
poses a knowledge of intragroup dealings. In 
practice, however, several problems could 
arise. As a separate legal entity, the foreign 
parent firm of a U.S. subsidiary is not en­
tirely free to furnish the kind of information 
required by this proposed approach. It 
should also be remembered that different 
states employ different taxation principles 
and procedures. The synopsis listing of tax 
payments to each and every state is, there­

fore, easier said than done. Furthermore, 
selective obligation to respond to the sum ­
mons could constitute a discrimination 
against foreign-based firms.

The water’s-edge approach as proposed by 
the Treasury Department task force is also 
problematical. It is hoped that with further 
refinement, this approach will take a form 
that will be considered reasonable by most 
multinational corporations.

Conclusion
The initiative, for satisfactory settlement of 
this issue rests with each of (he state gov­
ernments and legislatures concerned. Hav­
ing fully appraised the adverse effects of 
unitary taxation on direct investment in the 
United States, I would like to see those 
bodies take the constructive steps neces­
sary to create more jobs and encourage eco­
nomic prosperity within their states. This is 
the scenario most Japanese corporations 
strongly hope to see.

R e f e r e n c e s

1
T he o ther states include M assachusetts, Florida, 
Oregon, and  Indiana.

2
Secretary of the Treasury Regan, w ho accom panied the 
p resident to Japan, stated that in considering un itary  
taxation, the  apprehensions on the part of the Japanese 
governm ent would be duly considered .

3
The m em bership  included representatives of N issan 
M otor Co., Toyota Motor Co., several other 
m anufacturers, the M itsubishi C orporation, several 
o ther trading houses, the industria l Bank of Japan, and 
several o ther banks. The Federation of Econom ic 
O rganizations Is a voluntary association of som e 1.000 
businesses.' It has a considerable influence on public  
p o lic i t ' and  private m anagerial decision m aking.

4
California is of strategic im portance to m ost Japanese 
corporations because approxim ately 1,000 out of the

3.000 Japanese corporations investing in the U.S. are 
based in California. This stale raises an annual revenue 
of about S400 million by— and appears firmly 
committed to — unitary taxation, according to the 
Nihon Keizai Shimbun (3 July 1984. p. 4).

51 am solely responsible for the views herein expressed, 
which do not necessarily agree with the official 
standpoints of either the Federation of Economic 
Organizations or the Industrial Bank of Japan.

6
Apart from a few exceptions, most Japanese subsidiaries 
in California do not in fact perform better than their 
parents.

7
Kyocera is a pioneer in ceramic 1C packages. It controls 
70 percent of the world market for these products. Sales 
in 1983 was ¥133.230 million.

8
In June 1984, Kyocera deposited S21 million requested 
with the Judicial authorities and embarked on litigation
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against the state government. See the Nihon Keizai 
Shimbun, 28 June 1984, p. 8.

9
NEC is a major maker of telecommunications 
equipment, electronic computers, and semiconductors. 
In the production of semiconductors. NEC is number 2 
in the world. Its total sales in 1983 were ¥  1.253,588 
million.

10
In June 1984. the Keidanren mission met the governor of 
Oregon, who reconfirmed his commitment to the 
abolition of unitary taxation. This commitment has been 
put in writing by the governor and also by several 
leading members ot the state legislature.

11
On this point, the Keidanren mission was very much 
concerned, and, in its meetings with Covernors Harris 
of Georgia and Collins of Kentucky In June 1984. the 
mission sounded out their Intentions. The governors 
disclaimed any Intention to Impose unitary taxation.

12
Following the visit of the Keidanren mission. It seems 
that some efforts have been made In the direction of the 
abolition of unitary taxation in California. On the other 
hand, it is widely acknowledged that its total abolition

cannot readily be a'tained. Sentiments in the state 
legislature seem to oppose any concessions to big 
business at a time when the state is unable to increase 
the salaries of underpaid schoolteachers. See Nihon 
Keizai Shimbun, 3 July 1984. p. 6.

13
See Container Corporation of America v. Franchise Tax 
Board (June 27,1983).

14
See the Constitution of the United States, Article I. 
Section 8.

15
According to the Ministry of Finance of Japan, the 
effective rate of corporate taxation is 51.18 percont in 
the U.S. and 51.55 percent in Japan. If anything, 
exclusive submission to U.S. jurisdiction would be 
slightly advantageous fora multinational enterprise.

16
A task force of the Department of the Treasury 
submitted its report on May 1.1984, toa working group 
chaired by the Secretary of the Treasury. The second and 
third proposals contained in this report advocate the 
water's-edge approach. Unitary taxation is a prerogative 
of the various states and the federal government has, 
therefore, no veto power in this matter.



Investment From Japan Essential 
to Diversification of State Economies

—A Report on Keidanren Investment Mission 
to the U.S. (Aiaska, Hawaii)—

By Hideo Ishibara
Leader o f  K eidanren Investment Mission to the U.S. 
M anaging D irector, Industrial Bank o f Japan

1. Background and Purpose
Japanese direct investment in the 

United States has increased sharply 
in the past few years against a 
background of the rapid and steep 
appreciation of the yen. In fiscal 
1987, such investment reached $14.7 
billion, accounting for 44 percent of 
Japan’s total overseas direct invest­
ment, according to the statistics 
compiled on the basis o f reports 
submitted by investing entities, 
although the rate of growth fell to 
45 percent from 88 percent in fiscal 
1986.

Keidanren has been making ef­
forts over the years to promote 
overseas direct investment, in the 
belief that such investment will help 
to correct trade imbalances in the 
long run and mitigate trade frictions 
with the U.S. and other countries. 
As part of these efforts, this 
organization sent investment mis­
sions to 23 states o f America in 
1984, to 16 states in 1986 and to five 
in 1987. In addition, we have made 
consistent efforts to  seek abolition 
o f the worldwide unitary tax, a ma­
jo r impediment to direct investment 
in the U.S. Substantial progress was 
made toward the resolution o f this 
problem in 1986 when the state 
legislature of California passed an 
amendment bill.

The rapid rise in investment in the 
U.S., however, is causing concern 
about possib'c frictions related to 
investment, such as lack o f harmony 
between investing corporations and

local communities. In these cir­
cumstances, the Council for Better 
Investment in the U.S. was created 
in April this year by succeeding to 
the Worldwide Unitary Tax Coun­
cil. The new council aims to deal 
with the remaining problems related 
to the unitary tax and to identify 
problems related to U.S. investment 
and study ways to cope with such 
problems.

The latest mission visited Alaska 
and Hawaii from September 4 to 
September 13 to obtain firsthand in­
formation on the investment climate 
in the two states and on problems 
related to investment in these states. 
Another purpose of the mission was 
to find out how these states perceiv­
ed the growing concerns of Japanese 
investment in the U.S. generally — a 
sentiment that had intensified since 

Jh e  year before.

2. Impressions of the States 
VUted

(1) General Impressions
The states of Alaska and Hawaii 

are very different, when compared 
in terms of the level of Japanese 
direct investment. In Aiaska, only a 
small number of investments have 
been made in the field of natural 
resources. In Hawaii, by contrast, a 
considerable number o f investments 
have been made, particularly in the 
area o f tourism.

We were impressed during the 
visits, however, by the fact that the 
two states have a number o f ex-

r —

treraely important things in com­
mon. • First, both states are 
geographically separated from the 
other 48 states. Second, both are the 
newest states of America, Alaska 
being the 49th state and Hawaii the 
50th. People in Alaska call the 48 
states the “ lower (southern) 48 
states.”  In Hawaii, these states are 
collectively called the “ mainland.”  
These characteristics of Alaska and 
Hawaii have had significant effects 
on economic activities in these 
states. In particular, they have a 
strong desire to expand economic 
exchanges not only with the other 48 
states but also with countries in the 
Pacific economic region, especially 
Japan. The warm welcome we 
received in the two states was an ex­
pression of this desire. We believe 
that now is the time for Japan to 
strengthen its economic relations 
with both states.

Industrial development needs to 
be promoted both in Alaska and 
Hawaii by taking advantage of their 
geographical characteristics. Alaska 
is situated at an almost equal
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distance from Tokyo, New York 
and major cities in Europe, while 
Hawaii is located in the center o f the 
Pacific. To cite a specific example, 
Federal Express has decided to use 
Anchorage as the hub o f  its interna­
tional pat cel delivery services. In ad­
dition, a plan to open a securities 
market in Hawaii is being studied 
since such trading can be conducted 
on the basis of time differences be­
tween Tokyo and New York. 
Hawaii also has the potential to 
develop an education industry since 
it can serve as the cultural bridge 
between East and West.

Both states are aiming to  “ diver­
sify”  their economies — an impor­
tant fact which should be taken into 
account when Japan’s economic 
relations with them are considered. 
Alaska, whose economic structure is 
traditionally oriented toward oil and 
other natural resources, has been hit 
hard by the fall in crude oil prices. 
Consequently, a major challenge for 
that state is to correct the excessive 
dependence on oil and other natural 

"resources. Alaska’s efforts toward 
economic diversification are evident 
in, for example, the fact that the 
governor of the state is taking the 

I initiative to review the worldwide 
unitary tax and thereby facilitate 
foreign direct investment in the 

.state.
In Hawaii, although the impor­

tance o f promoting the tourism in­
dustry is recognized, efforts are be­
ing made to strengthen the eco­
nomic structure through diversifica­
tion o f the economy, specifically 
through development o f high- 
technologies such as oceanic 
technologies, in light c f  the state’s 
geographical and other advantages. 
Although investment in real estate 
has elicited some criticism, we ob­
tained the impression that the state 
government believes that investment 
from Japan has a large role to play 
in the development of the Hawaiian 
economy, and that continued ex­
pansion o f such investment is to be

welcomed.
(2) Impressions in Each State

Some of the impressions we gain­
ed during our visits to the two states 
will be described in more detail on a 
state-by-state basis:
1) Alaska »

The purpose of our visit to Alaska 
was to conduct a survey on the in­
vestment climate there, including 
the worldwide unitary tax problem.

Regarding the worldwide unitary 
tax, we were encouraged by the fact 
that the state government, from the 
governor on down, is very positive 
about reviewing it. In fact, the 
government is already drafting an 
amendment bill. At a luncheon he 
hosted, Governor Cowpcr stated 
that Alaska has made efforts to ex­
pand trade and investment relations 
with Japan ever since it became the 
first state of America to open a 
representative office in Japan in 
1964. As for the worldwide unitary 
tax, he expressed an intention to 
review it by taking into account the 
views of Japanese business leaders 
including Mr. Akio Morita, Vice 
Chairman of Keidanren and Chair­
man of the Council for Better In­
vestment in the U.S.

However, the situation surround­
ing this tax problem does not war­
rant optimism since some members 
of the state legislature arc said to be 
reluctant to change the current 
system. In the background of such 
negative attitudes is the fact that the 
current unitary tax system makes it 
possible for oil companies making 
large profits in the state to  reduce 
their tax burden. The state govern­
ment wants to lure more investment 
from abroad by introducing the 
water’s edge method. At the same 
lime, however, it is concerned about 
the possible impact o f a tax change 
on the oil industry, which is playing 
a key role in the state economy. 
Under the present circumstances, 
the government is studying a revi­
sion on the condition that the tax 
would apply to the oil industry as an

exception to the rule. Since the 
am endm ent bill now in the works is 
likely to come up for debate in the 
state legislature opening in January 
next year, we need to keep a close 
watch over future developments 
concerning the bill.

During the discussions on the 
unitary tax, the following question 
was often  asked: Will Japanese in­
vestment in Alaska increase if the 
tax is changed? Ouf answer to the 
question was that not only the tax 
system but also various other fac­
tors are taken into account in the 
m aking o f  investment decisions. We 
believe that the Alaskan side 
understood our position, at least to 
some extent. However, since a 
change in the unitary tax would 
cause a drop in tax revenue, it is 
necessary for us to work out a more 
convincing answer to ibis question, 
which is expected to be asked time 
and again in future discussions on 
this problem.

In the past, economic relations 
between Japan and Alaska have 
centered on trade in mineral and 
fishery resources, forestry products, 
paper and pulp. The only notable 
case o f Japanese direct investment is 
Alaska Pulp. Currently, there are 
several Japanese investment proj­
ects in the fields of coal exploration 
and resort development, and there 
are great expectations for these 
projects.

However, close attention must be 
paid to the question of environmen­
tal regulation in the implementation 
o f these projects since local 
residents have a keen interest in the 
protection of the natural environ­
ment, one of the great physical 
assets o f the state. On this point, 
Ms. Brady, the commissioner for 
natural resources, stated that no 
development project can be initiated 
without the consent of local 
residents. In order to obtain such 
consent, the state government hold 
public hearings. Only after the 
understanding of residents is oblain-
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cd, can the legislature proceed to 
take action. This process of building 
a consensus naturally takes time.

During the visit to Alaska the mis­
sion conducted a tour o f the Alaska 
Pulp plant in Sitka, a small coastal 
city. The plant, a pioneering exam­
ple of Japanese direct investment in 
the U.S., has been in operation since 
1959. The company has as many as 
360 local people on its payroll and 
thus maintains close relations with 
the local community. However, it 
experienced a labor dispute and 
learned valuable lessons in the pro­
cess. We also had much to learn 
from its e x p e r ie n c e  r e g a r d in g  la b o r  

problems, relations with the local 
community and other relevant mat­
ters. The knowledge we obtained 
during the tour will help greatly, we 
believe, to promote activities of the 
Council For Better Investment in 
the U.S.

~2) Hawaii
Hawaii has deep historical rela­

tions with Japan, as shown by the 
factor that about one-fourth of the 
state’s population (about 1 million) 
are o f Japanese descent. Al~o, one 
in five tourists from out air
is Japanese, and Japar .sitors 
account for one-thirr' .,e total
revenue from tourisr 

Thus Japan ma a con­
spicuous presence vaii, as
compared with ot rtes of
America. Regarding tese in­
vestment in the state, taction 
was generally favorable t in a 
few cases, and most peop met 
expressed hope that invv tnt
would be expanded. Gove or 
Waihee, stated during a mcetu.3 
with us that Hawaii always
welcomes foreign investment and 
that investment from Japan is mak­
ing a material contribution to
economic development in the state. 
Concerning real estate investment 
aimed at speculation, the governor 
stated that it is a m atter o f concern, 
as in Japan, and expressed hope that 
investment would increase in ways

that would promote the develop­
ment o f the state economy.

Japanese enterprises, including 
their affiliates, already occupy an 
important position in the Hawaiian 
economy, and they have paid close 
attention to relations with the local 
community since they expanded into 
the state. We were informed that the 
Japan Club was making greater con­
tributions to the local community, 
including a S500.000 donation made 
last year to the Aloha United Way, 
the Hawaiian branch of the United 
Way, a nonprofit organization 
whose business it is to collect dona­
tions from across the U.S. The visit 
to Hawaii was of great significance 
to the activities of the Council For 
Better Investment in the U.S. since 
maintaining harmonious relations 
with local communities is one of the 
key objectives of the council.

The state of Hawaii welcomes 
foreign direct investment in a range 
of fields from the point o f view o f 
promoting the diversification o f the 
local economy. For example, 
Hawaii is promoting projects to 
build communications facilities tak ­
ing advantage of its geographical 
position as the state situated in the 
center o f the Pacific, to construct a 
base for space facilities on Hawaii 
Island and to develop oceanic 
technologies on Oafu and Maui 
islands.

In addition, a waterfront re­
development project is under way in 
Honolulu Bay and adjacent areas. 
Members of the mission had the op­
portunity to observe some o f the 
redevelopment work in progress on 
a boat tour of the bay. The project 
is designed to develop a bay area o f 
1,550 acres stretching along a 6-milc 
coastline by 1989 with the state 
government taking the initiative.

It needs to be noted, however, 
that development projects in Hawaii 
are subject to various restrictions as 
in Alaska. To take the waterfront 
development project as an example, 
efforts are being made to obtain the

understanding of the local com­
munity. We learned thai because of 
stringent restrictions, new develop­
ment projects are avoided and ac­
quisitions of existing areas and 
facilities are preferred in many 
cases.

The education industry is another 
area that seems to hold out much 
promise. In this connection, the 
mission visited the Japan America 
Institute of Management- Science 
(JAIMS), which is managed with 
the support of Fujitsu Ltd. The in­
stitute is conducting a Japanese 
language program for Americans 
and scholarship students from 
Southeast Asia, in addition to a 
reorientation program for 
employees taking up overseas 
assignments. Considering that 
Hawaii is a cross-cultural center 
where people from the East and 
West mingle, it is expected that such 
global educational activities will 
produce highly satisfactory results.

3. Future Prospects
The growth of Japanese direct in­

vestment in the U.S. has elicited 
criticism from some Americans 
since late last year. At the level of 
individual states, however, such in­
vestment is generally welcomed. In 
Alaska, as described above, foreign 
investment, particularly from 
Japan, is being encouraged as an 
essential means o f achieving 
economic diversification. In 
Hawaii, too, Japanse investment is 
appreciated generally from the same 
standpoint, although there have 
been some undesirable cases of 
speculative real estate investment. 
In the case of Alaska, however, in­
formation on the state as host to 
foreign investors is not yet suffi­
ciently available since it is relatively 
recently that the state showed a 
positive attitude toward foreign in­
vestment. The move to revise the 
unitary tax is a manifestation o f the 
positive attitude which the state 
government takes toward Japanese
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'corporations. We believe that 
Alaska will be cited more often as a 
candidate for Japanese investment 
if a tax change leads to a better 
understanding of the investment 
climate on the part of Japanese 
corporations.

One thing notable about Alaska is 
that the state is rich in undeveloped 
tourism resources as well as in 
natural resources. With the 
Japanese people becoming increas­
ingly aware of the need to  improve 
the quality of life, the natural en­
vironment in Alaska is a great at­
traction. A plan to hold various in­
ternational conferences in the state 
is worth considering, since it is 
located at an almost equal distance 
from Japan, the continental U.S. 
and Europe. Through such moves 
the Japanese will have a deeper 
understanding of and a greater sense 
of affinity toward Alaska and, as a 
result, possibilities for investment in 
a variety of fields will likely 
increase.

As for Hawaii, possibilities for in­
vestment in areas other than tourism 
have tended to be overlooked 
because the image of the state as a 
tourist resort is too strong. One in­
teresting possibility is the establish­
ment of a securities market in 
Hawaii, which is Situated between 
Tokyo and New York. Given such 
prospects, it is important, we 
believe, for the state to select certain 
priority areas and publicize their 
strong points to would-be foreign 
investors.

There is also a growing need to 
maintain harmonious relations with 
local communities, at a time when 
Japanese direct investment in the 
U.S. is expanding rapidly. Hawaii 
has an important role to play in this. 
If  Japanese businesses learn from 
their experience in this friendly state 
and apply the lessons they have 
learned to their activities in other 
parts of the U.S., then such efforts 
will produce useful and beneficial 
results. In this sense, the JAIM S we

visited is a good example of global 
educational institutions where peo­
ple from various pans of the world 
can learn about the economies and 
cultures of the U.S. and Japan.
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In sending the mission to Alaska 

and Hawaii we received generous 
cooperation and support from the 
governors of the two states, other 
officials of lbe state and municipal 
governments, private . economic 
organizations, the Japanese Con­
sulate General, Japanese corpora­
tions in the two states and their 
representative offices in Japan. We 
also obtained the cooperation of 
representatives from member com 
panies who participated actively r  ~ . 
enthusiastically in the mis:, 
throughout the tightly scheduled 
trip . I would like to express my deep 
gratitude for the cooperation and 
support extended to us and look for­
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support.

J a p a n  T r a v e l - P h o n e
When you need English-language 
assistance or travel information, 

call the Travel-Phone 
Tokyo 5 0 2 - 1 4 6 1  
Kyoto 3 7 1 - 5 6 4 9

WHAT IS THETRAVEL-fHONE?
Whll* traveling In Japan, you «ighl hav« some dllllemty In 
communicalkyg with too* people or need more detailed 
kilormatlon on the placu tf aMdtoni. you want lo we. The 
Japan Travat-Phone b year Mping hand to an English- 
speaking trawl expert, ready to Kelp you solve a language 
problem or otter any trawl a*»wulkxi.
SERVICE HOURS: WO eat Bwwwgh IcOO pun. EVERY DAY 
THROUGHOUT THE YEA*

H O W TO USETHETRAttEL-PHONE 
Travel-Phone can be used la aao weya — as a toll-lr#* service 
anywhere in Japan outside Tokyo or Kyoto, and by regular 
pMUHV Charge (»10 per 3 mwwwrsj within Tokyo and Kyoto.

Out aid* Tokyo o r Kyoto
Travel-Phone It toll-free outside toe** two major center*. All 
you have to do la dial KM ad tort the operator, In English, 
”Collect Call. T.I.G" (pnaaovncad "Tae-Aye-See"). Pleas* 
apeak elowty and clearty.
* Travel-Phone la available Maough the yellow or blue public 

phonaa (not (he led phone*) and through private 
telephone*.

- When ualog a public phone, Insert a S10 coin and dial 106 
Th# coin wHI be rat imad to you attar your call.

In Tokyo o r  K yoto  A r o u
While you are in Tokyo or Kyoto areas, as iadkaled on the 
maps (upper right), please dial the appropriate number. You 
will be connected directly 10 T.I.C

Tokyo Area -  502-toSI far Tokyo TIC 
Kyoto Area -  171-6MS hr Kyoto TIC

Rem ark*:
* When you use a public phone, the charge d IK)

minutes.
per three

TOURIST INFORM ATION CENTERS fR Q
The Tourlat Information Center: sheer. bsSoxs olSa various 
services ranging from travel Information on Japan, free 
literature and A'rangements lot home visiting to suggestions 
on tour Itlner arias. They are open irom 0 am to 5 pm on week- 
days and Irom 0 *.m. to 12 noon on Satrttor*- Closed on 
Sundays and national holidays.

Tokyo Of lice:
Kotanl Bldg. 6-6,

• Yurakucho 1-chome. 
Chlyode-ku, Tokyo 
Tat.(03) 502-1461

Kyoto OMoc
1st II., Kyoto Tower Bldg.,
Higashi-Shnkcpdw.
Shimogyoka. Kyoto
Tal. (0751J7V4M8

J a p a n  N a tio n a l T ourla t O rg tebation
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Keidanren (Japan Federation o f  Econom ic  

Organizations) is a private, non p r o fit  econom ic  

organization representing virtually all branches 

o f  econom ic activities in Japan. Keidanren, 
maintaining d o se  contact w ith  b o th  pub lic  and  

private sectors a t hom e and abroad, endeavors 

n o t  on ly  to  fin d  practical so lutions to  econom ic  

problem s b u t  also to  con tribu te  to  the sound  

developm ent o f  the econom ies o f  Japan and  

countries around the world.
Through the merger o f  several econom ic  and  

industrial organizations active since prewar days, 
Keidanren was established in A ugust 1946.

Since then  Keidanren has grown in to  a na tio n ­
wide b o d y  w ith 120 association and  915 corp o ­

rate m embers as o f  A ugust 198Q.
Headed b y  internationally acknow ledged  

leaders o f  the Japanese business co m m u n ity ,  
Keidanren plays an active •*»nd  in fluentia l role in  

the  achievem ent o f  harm onious econom ic  

prosperity  for all m ankind.

KEIDANREN
Japon Federation of Economic Organizations

9-4, Ohtemachi 1-chome, 
Chiyoda-ku, Tokyo 100, Japan 

Tel. (03) 279-1411 
Telex: 222-3188 KDRTOKJ 

Facs. (03) 246-0574

Keidanron Invastmant Mission to U.S.A. 
Purposa and Back Giound

Japans d>rcc( investment in ire United States has been rapi­
dly expanding since tho ojrly 1380s, tar outpacing tho high 
growth o' its global overseas investment The United Slates has 
always been ranied as the numcer ore host of Japan's direct 
mvestmont According to the ? gures released annually by the 
M mstry ol Finance. 1916 cases direct investment, amounting 
to S 14 7 bill'On(44 ot Japan's g'obal investment of the year), 
•n the United Slates were made ry Japanese compares in fiscal 
year 1087 This registered a y.gorous 44 7% increase over 4 5 
billion af the previous fiscal *-ear The cumulative (FY195I-87) 
total of Japan's direct investment in the U S now amounts to 
50 2 billion dollars 

Keidanron believes Japanese direct investments into the U 5 
will contribute to the economic development of both the U S 
and Japan, and has helped its member companies e«ploro in­
vestment opportunities 

In this context. Keidanron serf three investment study missi­
ons covering 23 slates in order to obtain firsthand information 
on economic and social environment ol the respective state in 
June 1984 For the same purpose Keidanren sen! similar missi­
ons to 16 s:aies m 1986. and to 5 states m 1907 There missi­
ons exchanged views with the Govemois. members of the slate 
Iegi5laiuf0. Mayors, leaders ol the state and municipal govern­
ments. business community, as well as Japanese companies 
who already operate locally and v sited mj.or industrial sites as well, 

With the Iasi increasing direct investment. Japanese com­
panies are bound to laco various new piot'ems caused by their 
direct investment in the U S . including such issues as fostering 
better community relations and avoiding movements towards 
greater investment restriction In oider to cope with these pro­
blems. a new council named “Council for 8elter Investment <n 
the U S." (CBIUS) was established on April 6. 1988.

Following those activities, another investment expansion mi­
ssion was organized to visit the State of Alaska and tho Stato 
of Hawaii from September 4 to 13 

The Mission will report its findings to the mombor compamos 
of Keidanren and CBIUS and other Japanese corporations for 
reference in their futuro investment plans.

Though this mission w:ll not engage in immediate business 
lalks on investment, wo are convinced that the visits by the 
mission, composed of representative corporations ol major in­
dustrial scciors m Japan, will »ead to a smooth expansion of 
Japan's direct investment, taking into account various social 
and economic concurs in the United States

Keidanren 
Investment Mission 

to 
The United States 

of 
America
Alaska, Hawaii

September 1 9 8 8
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J l .d S .  J S a f fe r  d i s s o c i a t e s

1525 Lomita Boulevard, Suite 100, Lcmita, California 90717 
(213)534-4260

February 7, 1989
Senator Jan Faiks 
Judiciary Chairman 
Alaska State Legislature 
Post Office Box V 
Juneau, Alaska 99811
Dear Senator Faiks:
The worldwide combined method discourages investment in Alaska by multinational 
corporations.
Replacing the worldwide combined apportionment with some form of water’s edge 
method will increase Alaska’s competitiveness and will likely attract new multinational 
corporations. Therefore, the move to a water’s edge reporting method is desirable in 
Alaska’s case. However, it is unfortunate that the existing legislation attempts to single 
out only foreign corporations. This feature of the bill may be the result of undue 
attention being paid to the "static" revenue effects of the bill.
Proponents argue that the worldwide unitary method increases state corporate income tax 
revenues. While this may be true in a static sense, the worldwide unitary method 
increases the cost of doing business in the state and thus increases the incentive to avoid 
the worldwide unitary tax by locating elsewhere. Presumably the move to a water’s edge 
method is an attempt to increase the state's competitiveness. If successful, new business 
will locate in the state and tax revenue and overall employment in the state will increase.
The overall "static" revenue impact of the switch to a water’s edge apportionment is not 
very large. In fiscal year 1987, corporate profits paid by non-petroleum companies were 
only $20.5 million, or 1.1 percent of the total general fund unrestricted revenues. 
According to the L e g is la t iv e  D ig e s t, the static revenue losses will be $65,000 if the 
water's edge is applied to foreign firms and $5 million if domestic firms are included. 
Yet, viewed in the context of the state revenues, the "static" revenue losses of $5 million 
will be an insignificant amount of the unrestricted state revenues. In contrast, the 
damage to the economy in terms of fo*gone employment and tax revenue gains (from 
"domestic" companies that are now being prevented from locating in Alaska because of 
the worldwide combined reporting method) could very well exceed the $5 million static 
revenue losses.
From an incentive/economic efficiency viewpoint, it does not make any sense to treat 
differentially companies that want to locate in Alaska. Differential tax treatment, 
however, may be appropriate for different industries depending on *he characteristics of 
the industry. One example is the oil industry, the treatment of which we have discussed 
in detail in our study, "Promoting Economic Growth in Alaska."
Sincerely,



A l a s k a  U n i t a r y  S t a t e m e n t

My n a m e  i s  S u s a n  B u r k e  a n d  I  a m  h e r e  t o d a y  r e p r e s e n t i n g  t h e  I B M  

C o m p a n y  a n d  t h e i r  i n t e r e s t  i n  c o r p o r a t e  t a x  r e f o r m .

I B M  h a s  a  l o n g  b u s i n e s s  h i s t o r y  i n  A l a s k a .  T h e y  c u r r e n t l y  e m p l o y  

1 7 0  p e o p l e  i n  o u r  S t a t e .  T h e i r  a n n u a l  p a y r o l l  e x c e e d s  $ 1 0  

m i l l i o n .  T h e  c o m p a n y  i s  a n  a c t i v e  c o r p o r a t e  c i t i z e n  c o n t r i b u t i n g  

m o r e  t h a n  $ 1 2 5 , 0 0 0  t o  c h a r i t i e s  a n d  c o m m u n i t y  p r o j e c t s  i n  t h e  

l a s t  y e a r .

I B M  i s  m o s t  i n t e r e s t e d  i n  t h e  G o v e r n o r ' s  p r o p o s a l  t o  r e f o r m  o u r  

S t a t e ' s  w o r l d w i d e  u n i t a r y  m e t h o d  o f  t a x a t i o n .  H o w e v e r ,  t h e y  a r e  

d i s a p p o i n t e d  a n d  c o n c e r n e d  t h a t  t h e  p r o p o s e d  l e g i s l a t i o n  i s  

l i m i t e d  t o  o n l y  f o r e i g n  c o r p o r a t i o n s .  T h e  p r o p o s e d  l e g i s l a t i o n  

b e n e f i t s  o n l y  c o r p o r a t i o n s  w h o  a r e  n o n  U . S .  c o m p a n i e s  a n d  t h u s  

w o u l d  d i s c r i m i n a t e  a g a i n s t  U . S .  d o m e s t i c  c o r p o r a t i o n s  a n d  p u t  

t h e m  a t  e v e n  m o r e  o f  a  t a x  d i s a d v a n t a g e  t h a n  t o d a y .  IB M  a g r e e s  

w i t h  t h e  f u n d a m e n t a l  n e e d  t o  r e p e a l  A l a s k a ' s  w o r l d  w i d e  u n i t a r y  

t a x a t i o n ;  h o w e v e r ,  t h e  l e g i s l a t i o n  m u s t  b e  e x p a n d e d  t o  i n c l u d e  

d o m e s t i c  c o r p o r a t i o n s  o r  i t  w i l l  o n l y  e x a c e r b a t e  t a x  i n e q u i t i e s  

f o r  U . S .  c o m p a n i e s .

W h i l e  o n e  i s s u e  i s  c o m p e t i t i v e  f a i r n e s s  b e t w e e n  f o r e i g n  a n d  

d o m e s t i c  c o m p a n i e s ,  a n  e q u a l l y  i m p o r t a n t  i s s u e  i s  g o o d  t a x  

p o l i c y .  R e p e a l  o f  w o r l d w i d e  u n i t a r y  t a x a u i o n  h a s  b e e n  a  p r i o r i t y  

o f  IBM a n d  t h e  b u s i n e s s  c o m m u n i t y  f o r  y e a r s .



A l a s k a  i s  t h e  o n l y  s t a t e  c u r r e n t l y  r e q u i r i n g  w o r l d w i d e  u n i t a r y  

t a x a t i o n  I n  t h e  p a s t  f o u r  y e a r s ,  1 1  s t a t e s  h a v e  r e v i s e d  t h e i r  

t a x  l a w s  t o  n o  l o n g e r  r e q u i r e  t h i s  f o r m  o f  s t a t e  t a x a t i o n .  I n  

a d d i t i o n ,  n o  c o u n t r y  i n  t h e  w o r l d  u s e s  t h i s  m e t h o d  o f  t a x a t i o n .

I n  f a c t ,  m a n y  c o u n t r i e s  h a v e  p e t i t i o n e d  t h e  U . S .  g o v e r n m e n t  

p r o t e s t i n g  t h e  f a c t  t h a t  s t a t e s  u s e  w o r l d w i d e  c o m b i n a t i o n .

W h y  d o e s  IB M  o p p o s e  w o r l d w i d e  u n i t a r y  t a x a t i o n ?  I B M  o p e r a t e s  i n  

m o r e  t h a n  1 3 0  c o u n t r i e s  a r o u n d  t h e  w o r l d .  W h e n  a n  I B M  o v e r s e a s  

a f f i l i a t e  e a r n s  i n c o m e ,  i t  p a y s  t a x e s  t o  t h e  c o u n t r y  i n  w h i c h  t h e  

i n c o m e  w a s  e a r n e d .  I n  m o s t  c a s e s ,  t h e  f o r e i g n  t a x  i s  a t  a  h i g h e r  

r a t e  t h a n  i n  t h e  U n i t e d  S t a t e s .  A f u n d a m e n t a l  t e n e t  o f  

i n t e r n a t i o n a l  t a x  l a w  a n d  p r a c t i c e  i s  t h a t  f o r e i g n  s o u r c e  i n c o m e  

i s  n o t  t a x e d  b y  t h e  h o m e  c o u n t r y  u n t i l  i t  i s  r e p a t r i a t e d  a n d  

t h e n  o n l y  t o  t h e  e x t e n t  t h a t  i t  i s  n o t  o f f s e t  b y  f o r e i g n  t a x  

c r e d i t s .  C l e a r l y ,  t h e  i n t e n t  o f  t h i s  p o l i c y  i s  t o  a v o i d  d o u b l e  

t a x a t i o n  o f  f o r e i g n  s o u r c e  i n c o m e .

A s t a t e ,  l i k e  A l a s k a ,  t h a t  u s e s  w o r l d w i d e  u n i t a r y  t a x a t i o n ,  t a x e s  

f o r e i g n  s o u r c e  i n c o m e  w h e n  i t  i s  e a r n e d  e v e n  < ' '• n e v e r

b r o u g h t  b a c k  t o  t h e  U . S .  F u r t h e r m o r e ,  u s i n g  f o r e i g n  i n c o m e  i n  

c a l c u l a t i n g  s t a t e  t a x  l i a b i l i t y  m a y  r e s u l t  i n  o v e r  a p p o r t i o n m e n t  

o f  i n c o m e  t o  a  s t a t e ,  t a x a t i o n  o f  i n c o m e  a l r e a d y  t a x e d  b y  a  

f o r e i g n  g o v e r n m e n t  ( a n d  n o t  t a x e d  b y  t h e  U . S .  g o v e r n m e n t ) ,  a n d  

p o t e n t i a l l y  d i s r u p t i v e  e f f e c t s  o n  i n t e r n a t i o n a l  t r a d e .  T h t _ . , u s e  

o f  t h e  w o r l d w i d e  u n i t a r y  m e t h o d  o f  t a x a t i o n  c a n  d i s t o r t  a



c o m p a n y ' s  t a x a t i o n  r e l a t i o n s h i p  t o  a  s t a t e  a n d  m e a n  d o u b l e  

t a x a t i o n  o f  i n c o m e  e a r n e d  i n  a n o t h e r  g o v e r n m e n t a l  j u r i s d i c t i o n .

C o r p o r a t e  t a x e s  a r e  a  b a s i c  a n d  s i g n i f i c a n t  c o s t  o f  d o i n g  

b u s i n e s s  a n d  n o  c o m p a n y  c a n  w i t h s t a n d  a  t a x  d i s a d v a n t a g e  w i t h o u t  

s u f f e r i n g  a n  i m p o r t a n t  e c o n o m i c  i m p a c t .  T h e r e f o r e ,  I B M  s t r o n g l y  

r e c o m m e n d s  r e p e a l  o f  A l a s k a ' s  w o r l d w i d e  u n i t a r y  t a x  s y s t e m  f o r  

a l l  c o r p o r a t i o n s .

R e f o r m  o f  t h e  w o r l d w i d e  u n i t a r y  s y s t e m  w i l l  m a k e  A l a s k a  a  m o r e  

a t t r a c t i v e  p l a c e  t o  i n v e s t  i f  i t  i s  a p p l i e d  e q u a l l y  t o  d o m e s t i c  

U . S .  c o r p o r a t i o n s  a n d  f o r e i g n  c o r p o r a t i o n s .  I f  w o r l d w i d e  u n i t a r y  

r e f o r m  a p p l i e s  o n l y  t o  f o r e i g n  c o r p o r a t i o n s ,  t h e y  w o u l d  n o  l o n g e r  

b e  t a x e d  o n  t h e i r  f o r e i g n  i n c o m e ,  w h i l e  U . S .  c o r p o r a t i o n s  w i l l  

c o n t i n u e  t o  n e  t a x e d  o f  f o r e i g n  i n c o m e .  T h i s  i s  n o t  o n l y  a  

d i s i n c e n t i v e  v o  i n v e s t m e n t  i n  A l a s k a  b y  U . S .  c o r p o r a t i o n s ,  b u t  

p e n a l i z e s  t h e m  c o m p a r e d  t o  t h e i r  f o r e i g n  c o m p e t i t o r s .

I B M  w o u l d  b e  p l e a s e d  t o  w o r k  w i t h  t h e  L e g i s l a t u r e  i n  a n  e f f o r t  t o  

d r a f t  l e g i s l a t i o n  t h a t  p r o v i d e s  m e a n i n g f u l  a n d  c o m p r e h e n s i v e  

r e f o r m  o f  t h e  w o r l d w i d e  u n i t a r y  t a x  s y s t e m .
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DRAFT # 2  ( I . B . M . )  11 / 2 2 /8 8
BILL NO.

I N  TH E  L E G I S L A T U R E  OF THE S T A T E  O F  A L ASK A 

S I X T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  c o r p o r a t e  i n c o m e

t a x e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e . "

BE I T  E N A C T E D  BY TH E L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1 .  I t  i s  t h e  p u r p o s e  o f  t h i s  A c t  t o  p r o m o t e  

i n v e s t m e n t  i n  t h e  s t a t e .

* S e c .  2 .  AS 4 3 . 2 0 . 0 3 1  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  4 3 . 2 0 . 0 3 1 .  TA X A B L E  INCOME  O F  C O R P O R A T I O N S ;  

D E D U C T I O N S ;  E X C L U S I O N S ;  E X E M P T I O N S .  ( a )  T a x a b l e  i n c o m e  

s h a l l  b e  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  S e c t i o n  6 3  o f  t h e  

I n t e r n a l  R e v e n u e  C o d e ,  e x c e p t  a s  o t h e r w i s e  p r o v i d e d ,

( b )  I n  c o m p u t i n g  A l a s k a  t a x a b l e  i n c o m e  f o r  a  

c o r p o r a t i o n ,  t h e  f o l l o w i n g  a m o u n t s  s h a l l  b e  e x c l u d e d :

( 1 ) 8 0  p e r c e n t  o f  d i v i d e n d  i n c o m e  f r o m  f o r e i g n

c o r p o r a t i o n s ;

( 2 )  a n y  a m o u n t  t r e a t e d  a s  a  S e c t i o n  7 8  d i v i d e n d  

u n d e r  S e c t i o n  7 8  o f  t h e  I n t e r n a l  R e v e n u e  C o d e ;  a n d

( 3 )  8 0  p e r c e n t  o f  r o y a l t i e s  a c c r u e d  o r  r e c e i v e d

f r o m  a  f o r e i g n  c o r p o r a t i o n .
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F o r  t h i s  p u r p o s e ,  t h e  p a y m e n t  i s  d e e m e d  t o  b e  r e c e i v e d  

f r o m  a  c o r p o r a t i o n  t h a t  i s  p a r t  o f  t h e  u n i t a r y  b u s i n e s s  i f  

t h e  p a y m e n t s  a r e  r e c e i v e d  b y  a  m e m b e r  o f  a n  a f f i l i a t e d  

g r o u p  i n c l u d e d  i n  a  c o m b i n e d  A l a s k a  r e p o r t  f r o m  a 
c o r p o r a t i o n  i n  w h i c h  t h e  r e c i p i e n t  o w n s  5 0  p e r c e n t  o r  m o r e  

o f  t h e  s t o c k  o f  s u c h  c o r p o r a t i o n .

( c )  D i v i d e n d s  a n d  r o y a l t i e s  t a x a b l e  u n d e r  ( b )  o f  

t h i s  s e c t i o n  a r e  i n  l i e u  o f  a n y  e x p e n s e  a t t r i b u t i o n  f o r  

i n c o m e  e x c l u d e d  u n d e r  ( b )  o f  t h i s  s e c t i o n .

( d )  I n  c o m p u t i n g  t h e  t a x  u n d e r  t h i s  c h a p t e r ,  t h e  

t a x p a y e r  i s  n o t  e n t i t l e d  t o  d e d u c t  a n y  t a x e s  b a s e d  o n  o r  

m e a s u r e d  b y  n e t  i n c o m e .

( e )  A n  a f f i l i a t e d  g r o u p  o f  c o r p o r a t i o n s  m a y  m a k e  o r  

t h e  c o m m i s s i o n e r  m a y  r e q u i r e  t h e m  t o  m a k e  a  c o n s o l i d a t e d  

r e t u r n  f o r  t h e  t a x a b l e  y e a r  i n  p l a c e  o f  s e p a r a t e  r e t u r n s .  

F o r  p u r p o s e s  o f  c a l c u l a t i n g  t h e  a m o u n t  o f  t a x  p a y a b l e  b y  

t h e  g r o u p  u n d e r  a  c o n s o l i d a t e d  f i l i n g ,  2 5  U . S . C ,  1 5 0 1  -  

1 5 5 2  ( I n t e r n a l  R e v e n u e  C o d e ) ,  a s  a m e n d e d ,  a p p l y .

( f )  A c o r p o r a t i o n  t h a t  i s  a  m e m b e r  o f  a  g r o u p  o f  

u n i t a r y  c o r p o r a t i o n s  t h a t  c o l l e c t i v e l y  h a s  i n c o m e  f r o m  

b u s i n e s s  a c t i v i t y  t a x a b l e  b o t h  i n s i d e  a n d  o u t s i d e  t h e  

s t a t e , o r  i n c o m e  f r o m  o t h e r  s o u r c e s  b o t h  i n s i d e  a n d  o u t s i d e  

t h e  s t a t e ,  s h a l l  d e t e r m i n e  i t s  i n c o m e  f r o m  s o u r c e s  i n  t h i s  

s t a t e  b y  u s e  o f  t h e  c o m b i n e d  m e t h o d  o f  a c c o u n t i n g  p r o v i d e d  

u n d e r  AS 4 3 . 2 0 . 0 7 3 .
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S e c .  4 3 . 2 0 . 0 7 3 .  C O R P O R A T I O N S .  ( a )  A c o r p o r a t i o n  

t h a t  i s  a  m e m b e r  o f  a n  a f f i l i a t e d  g r o u p  s h a l l  f i l e  a  

r e t u r n  u s i n g  t h e  w a t e r ' s  e d g e  c o m b i n e d  r e p o r t i n g  m e t h o d .

A r e t u r n  u n d e r  t h i s  s e c t i o n  s h a l l  i n c l u d e  t h e  f o l l o w i n g  

c o r p o r a t i o n s  i f  t h e y  a r e  a  p a r t  o f  a  u n i t a r y  b u s i n e s s :

( 1 ) a f f i l i a t e d  c o r p o r a t i o n s  t h a t  a r e  e l i g i b l e

t o  b e  i n c l u d e d  i n  a  f e d e r a l  c o n s o l i d a t e d  r e t u r n  a s

d e s c r i b e d  i n  S e c t i o n s  1 5 0 1  t o  1 5 0 5 ,  i n c l u s i v e ,  o f  t h e  

I n t e r n a l  R e v e n u e  C o d e ,  t h e  a v e r a g e  o f  w h o s e  p r o p e r t y ,  

p a y r o l l  a n d  s a l e s  f a c t o r s  w i t h i n  t h e  U n i t e d  S t a t e s  i s  2 0  

p e r c e n t  o r  m o r e ;

( 2 ) a f f i l i a t e d  c o r p o r a t i o n s  t h a t  a r e  e l i g i b l e

t o  b e  i n c l u d e d  i n  a  f e d e r a l  c o n s o l i d a t e d  r e t u r n  a s

d e s c r i b e d  i n  S e c t i o n s  1 5 0 1  t o  1 5 0 5 ,  i n c l u s i v e ,  o f  t h e  

I n t e r n a l  R e v e n u e  C o d e ,  t h e  a v e r a g e  o f  w h o s e  p r o p e r t y ,  

p a y r o l l  a n d  s a l e s  f a c t o r s  w i t h i n  t h e  U n i t e d  S t a t e s  i s  l e s s  

t h a n  20  p e r c e n t ,  a n d  t h a t  d o  n o t  m e e t  t h e  r e q u i r e m e n t s  o f  

S e c t i o n  8 6 1 ( c )  o f  t h e  I n t e r n a l  R e v e n u e  C o d e ;

( 3 )  d o m e s t i c  i n t e r n a t i o n a l  s a l e s  c o r p o r a t i o n s  

a n d  f o r e i g n  s a l e s  c o r p o r a t i o n s ;

( 4 )  a n y  c o r p o r a t i o n ,  r e g a r d l e s s  o f  t h e  p l a c e  

w h e r e  i t  i s  i n c o r p o r a t e d  i f  t h e  a v e r a g e  o f  i t s  p r o p e r t y ,  

p a y r o l l  a n d  s a l e s  f a c t o r s  w i t h i n  t h e  U n i t e d  S t a t e s  i s  2 0  

p e r c e n t  o r  m o r e ;  a n d

* S e c .  3 .  AS 4 3 . 20 i s  am erded  by a d d i n g  a new s e c t i o n  t o
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( 5 )  t a x  h a v e n  c o r p o r a t i o n s .

( b )  T h e  d e p a r t m e n t  m a y  r e q u i r e  a  c o r p o r a t i o n  f i l i n g  

u n d e r  t h i s  s e c t i o n  t o  f i l e  a  w o r l d w i d e  c o m b i n e d  r e p o r t  i f :

( 1 ) t h e  c o r p o r a t i o n  o r  a n y  a f f i l i a t e  f a i l s  t o  

c o m p l y  w i t h  t h e  d o m e s t i c  d i s c l o s u r e  s p r e a d s h e e t  f i l i n g  

r e q u i r e m e n t s  a s  r e q u i r e d  b y  t h e  d e p a r t m e n t  i n  r e g u l a t i o n s ;

( 2 ) t h e  c o r p o r a t i o n  d o e s  n o t  p r o v i d e  

i n f o r m a t i o n  r e q u e s t e d  b y  t h e  d e p a r t m e n t  o n  t h e  o p e r a t i o n s  

o f  a  f o r e i g n  p a r e n t  n e c e s s a r y  f o r  t h e  d e p a r t m e n t  t o  a u d i t  

t h e  t a x p a y e r ' s  c o r p o r a t i o n  r e t u r n  w i t h i n  a  r e a s o n a b l e  

p e r i o d  o f  t i m e .

( c )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  t a x p a y e r s  s u b j e c t  

c o  AS 4 3 . 2 0 . 0 7 2  e n g a g e d  i n  t h e  p r o d u c t i o n  o f  o i l  o r  g a s  

f r o m  a  l e a s e  o r  p r o p e r t y  i n  t h e  s t a t e  o r  e n g a g e d  i n  t h e  

t r a n s p o r t a t i o n  o f  o i l  o r  g a s  b y  r e g u l a t e d  p i p e l i n e  i n  t h e  

s t a t e .

( d )  A s  u s e d  i n  t h i s  s e c t i o n :

( 1 )  A n  " a f f i l i a t e d  g r o u p "  i s  a  g r o u p  o f  t w o  o r  

m o r e  c o r p o r a t i o n s ,  i n  w h i c h  5 0  p e r c e n t  o r  m o r e  o f  t h e  

v o t i n g  s t o c k  o f  e a c h  m e m b e r  i s  d i r e c t l y  o r  i n d i r e c t l y  

o w n e d  b y  a  c o m m o n  o w n e r  o r  b y  c o m m o n  o w n e r s ,  e i t h e r  

c o r p o r a t e  o r  n o n - c o r p o r a t e ,  o r  b y  o n e  o r  m o r e  o f  t h e  

m e m b e r  c o r p o r a t i o n s  o f  t h e  g r o u p ;

( 2 )  A " t a x  h a v e n  c o r p o r a t i o n "  m e a n s  a  

c o r p c r a t i o n  t h a t  i s  i n c o r p o r a t e d  i n  o r  d o e s  b u s i n e s s  i n  a  

c o u n t r y  t h a t  d o e s  n o t  i m p o s e  a n  i n c o m e  t a x ,  o r  t h a t
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i m p o s e s  a n  m c o n e  t a x  a t  a  r a t e  l o w e r  t h a n  9 0  p e r c e n t  o f  

t h e  f e d e r a l  t a x  r a t e  o n  t h e  f e d e r a l l y  d e f i n e d  i n c o m e  t a x  

c a s e ,  a n d  5 0  p e r c e n t  o r  m o r e  o f  s a l e s ,  p u r c h a s e s ,  o r  

p a y m e n t s  o f  i n c o m e  o r  e x p a n s e s ,  e x c l u s i v e  o f  p a y m e n t s  f o r  

i n t a n g i b l e  p r o p e r t y ,  o f  t h e  c o r p o r a t i o n  a r e  m a d e  d i r e c t l y  

j r  i n d i r e c t l y  t o  o n e  c r  m o r e  m e m b e r s  o f  a w a t e r ' s  e d g e  

g r o u p  a n d  c h a t  c o n d u c t s  n o  s i g n i f i c a n t  e c o n o m i c  a c t i v i t y .  

S e c .  . AS 4 3 . 2 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o

S e c .  4 3 . 2 0 . 0 5 1 .  D E F I N I T I O N S .  " F o r e i g n  c o r p o r a t i o n "  

m e a n s  a  c o r p o r a t i o n  c r e a t e d  o r  o r g a n i z e d  o u t s i d e  o f  t h e  

U n i t e d  S t a t e s ,  t h e  D i s t r i c t  o f  C o l u m b i a ,  t h e  c o m m o n w e a l t h  

o f  P u e r t o  R i c o  o r  a n y  p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e s .  

S e c .  5 .  T h i s  A c t  i s  r e t r o a c t i v e  t o  t a x  y e a r s  b e g i n n i n g  

D e c e m b e r  3 1 ,  1 9 8 8 .
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E n y iM M s n M i s t  M a n e u v e i  O n . R e s o l v i n g  6 ( j }

M in in g  6 (i) - -W a t c h  'R e c l a m a t i o n '
Reclamation of state lands involved in mining operations may emerge as an issue in the complex “6i” mineral leasi ng 

legislation, now before Resources Committees in both House and Senate. State DNR officials have briefed legislative 
committees on the proposed administration bills, and committee members appear ready to tackle the complex issue 
of setting up a new mineral leasing, royalty and rental system for state lands. So far other proposals to deal with the 
issue, a bill put forth by the Alaska Miners Association and a different version to be offered by environmental groups, 
have not appeared. Environmental groups hope to maneuver into a position to push reclamation requirements.

The “6i” issue developed when community and environmental groups challenged the state’s existing mining claim 
system, arguing that it violates Section 6i of the federal Alaska Statehood Act, which requires that Alaska lease its 
lands in any disposal for mineral purposes.

M ineral 'In C h a r ^ - e t1'

Miners are said to be in basic at r.v ment with the admin­
istration bill, with possible excej. .ion of a more restrictive 
definition of state lands “of mineral character,” to which a 
new leasing system would apply. ( C o n t in u e d p a g e  S )

P r o b l e m s  F o r  U n i t a r y  T a x

There’s grumbling already over the governor’s unitary 
tax bill, heard last week in the Senate International Trade 
Committee. The bill, presented as a measure promoting 
international investment in Alaska, discriminates against 
major U.S. companies (not including oil) that do business 
in Alaska. IBM, for example, is voicing its displeasure 
with the measure.

What the governor’s bill does is allow foreign-owned 
subsidiaries doing business in Alaska to use ‘water’s edge’ 
accounting of corporate income, for purposes of comput­
ing their Alaska corporate income tax. U.S.-owned com­
panies, meanwhile, would continue to pay tax using their 
worldwide income as a base. Oil and gas companies, 
foreign or domestic, are also are intentionally excluded 
from the bill. (Continued on page 7)
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. . .  S t a t u s  O f  B i l l s  . .

Kev Senate Bills Introduced

-SB-130, Approp Alaska Power Authority, Bradley
Lake Intertie (Uehling) To L&C & FIN
-SB-131, Railbelt Economic Recovery Fund
(Uehling)................................................To SA & FIN
-SB-132, Spl. Appropriation Railbelt Recovery
Fund (Uehling)...................................... To SA & FIN
-SB-134, Practice Acupuncture
(Duncan) To HESS, :L&C, FIN
-SB-139, Retroactive Extension Term Task Force
Guiding & Game (by RSC) To RSC & FIN
-SB-140, Re: Big Game Guiding, Reg. Game &
Marine Mammals (by RSC) To RSC & FIN
-SB-141, Payment Municipal, School Construction
Debt (Kerttula) To CRA, HESS, FIN
-SB-142, Revising Port Authority Law For Cities 
(Duncan)...................................... To TRANS & L&C

Key Senate Committee Action

-SB-48, Extending Life Older Alaskans Commis­
sion (SA 'do pass')............................................ To FIN
-SB-94, Limiting Liability Certain Acts of National
Guard (SA 'do pass') To JUD
-SB-42, Re: State Marine Parks
(CRA 'do pass')................................................To RSC
-SB-87, Use of Housing Assistance Loan Funds
(CRA CS)......................................................... To FIN
-SB-95, Authorizing Combined Sales Tax w/Bor- 
ough Incorp Elect (CRA 'do')...................To RULES

A l a s k a  L e g i s l a t i v e  D i g e s t
3037 South Circle
Anchorage, Alaska 99507 (907) 349-7711

Subscription Rate . . .  $200.00 Year 
( ) Bill me. ( ) Check Enclosed

Name
Company 
Address ~
City, State' Zip

School Debt Load
(R e la ted , s t o i y  p a g e  3 ) This is a list of state aid for 

school debt reimbursement estimated for FY-90. This 
is only the ‘state share’ paid for keyed to a mix of 
years when debt support varied between 80% /100%.

We have added current year ADM (pupil daily 
attendance) to show the distortion in obligation for 
some districts that has occurred due to rapid growth 
in the 1980s. Note that Anchorage, with 38.685 ADM 
and $25-million in debt support is almost the same as 
Kenai with 8,000 ADM for $24.4-million. Remem­
ber, these figures are for ‘state support.’ What they 
mean is that, on the local payment side, Kenai is 
laying out virtually as many local dollars for school 
debt payment as Anchorage.
School District State Debt $$$ ADM
Anchorage $25.0-million 38,685Kenai $24.4-million 8,232Mat-Su $20.5-million 8,430Fairbanks $13.7-million 13,188North Slope $ 7.1-million 1,237Juneau $ 6.1-million 4,588Kodiak $ 3.3-million 2,273Valdez $ 3.0-million 690Ketchikan $ 2.7-million 2,498Sitka $ 2.2-million 1,607

N e w  U n i t a r y  T a x . . . .

( C o n t in u e d f r o m  p a g e  1 ) Foreign companies, particu­
larly Idemitsu-Kosan, Ltd., now developing the Wish­
bone Hill mine north of Palmer, have complained that 
using worldwide income as a base for state income tax 
imposes heavy accounting burdens and other problems, 
with little net revenue effect. Two other companies 
prominent in Alaska that would be benefitted by the bill 
are Canadian-owned Cominco Alaska, developing the 
Red Dog Mine, and British-owned RTZ Corp., new 
owner of the Greens Creek Mine near Juneau.

Switching to “waters’ edge” (meaning U.S. only) in­
come would solve the problem. It is a change most U.S. 
states have already made. But the administration bill 
applies only to foreign companies. U.S.owned multina­
tionals, including U.S. mining companies, would con­
tinue to pay on a worldwide basis. Reportedly, the tax bill was written to include only foreign firms so as to have as little adverse revenue effect as possible, an estimated $65,000 loss. If  domestic non-petroleum companies 
doing business in Alaska were allowed to use water’s 
edge, the revenue loss would be about $5 million.

Page 5
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GOVERNOR

I
S T E V E  C D W P E R

S t a t e  o f  A l a s k a

o r n c E  or t h e  g o v e r n o r  
J g n r a u

J a n u a r y  1 7 ,  1 9 3 9

T h e  H o n o r a b l e  T i m  K e l l y  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

D e a r  S e n a t o r  K e l l y :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I  a m  t r a n s m i t t i n g  a  b i l l  r e l a t i n g  t o  t h e  
m e t h o d s  o f  c o r p o r a t e  i n c o m e  t a x  r e p o r t i n g  f o r  c e r t a i n  
t a x p a y e r s .  T h i s  b i l l  r e q u i r e s  t h a t  c o r p o r a t i o n s  t h a t  a r e  
m e m b e r s  o f  a f f i l i a t e d  g r o u p s  o w n e d  b y  f o r e i g n  c o r p o r a t e  
p a r e n t s  f i l e  r e t u r n s  b a s e d  o n  t h e  " w a t e r ' s  e d g e "  m e t h o d ,  
i n s t e a d  o f  t h e  " w o r l d w i d e "  m e t h o d  o f  t a x  a c c o u n t i n g .  T h e  
" w a t e r ' s  e d g e "  m e t h o d  i s  a  t a x i n g  m e t h o d  t h a t  t a k e s  i n t o  
c o n s i d e r a t i o n  o n l y  t h e  d o m e s t i c  a c t i v i t i e s  o f  f o r e i g n  
c o r p o r a t i o n s  a n d  d o e s  n o t  c o n s i d e r  i n c o m e  f r o m  t h e i r  n o n -  
A m e r i c a n  o p e r a t i o n s .

T h e  " w o r l d w i d e "  m e t h o d  o f  t a x  a c c o u n t i n g  h a s  m a n y  v i r t u e s ,  
b u t  i t  i s  i n t e n s e l y  d i s l i k e d  b y  m o s t  p o t e n t i a l  i n v e s t o r s  
o v e r s e a s .  V i r t u a l l y  e v e r y  o t h e r  s t a t e  t h a t  u s e d  t h e  
" w o r l d w i d e "  m e t h o d  h a s  r e p e a l e d  i t  i n  r e c e n t  y e a r s  i n  o r d e r  
t o  i n c r e a s e  i n v e s t m e n t  a n d  t r a d e  o p p o r t u n i t i e s .  T h e r e  i s  
s i m p l y  n o  r e a s o n  w h y  A l a s k a  s h o u l d  k e e p  t h i s  b a r r i e r  t o  
i n v e s t m e n t  o n  t h e  b o o k s  w h e n  o t h e r  s t a t e s  h a v e  r e p e a l e d  i t .

T h e  n e x t  c e n t u r y ,  i t  i s  s a i d ,  w i l l  b e  t h e  e r a  o f  t h e  P a c i f i c  
R i m .  A l a s k a  i s  s t r a t e g i c a l l y  p l a c e d  t o  p a r t i c i p a t e  f u l l y  i n  
t h e  b o o m i n g  e c o n o m i e s  o f  t h e  r e g i o n .  I  b e l i e v e  t h a t  w e  m u s t  
t a k e  e v e r y  s t e p  p o s s i b l e  t o  e n c o u r a g e  t r a d e  a n d  i n v e s t m e n t  
i n  A l a s k a .  T h i s  b i l l  
b a r r i e r  t o  i n v e s t m e n t  
m i n i m a l  f i s c a l  i m p a c t ,  
c o n s i d e r a t i o n  o f  t h i s  b

w i l l  r p m e v e  a  m a j o r  p s y c h o l o g i c a l  
i n  t h e  s t a t e  w h i l e  h a v i n g  o n l y  a  

I  ylrge / y o u r  p p a j n p t  a n d  f a v o r a b l e  
1 1 .

> t e v e  C o w p e r  
G o v e r n o r
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P r e p a r e d  by: John Larson and 

S t e v e  Kettel

A l a s k a  D e p a r t m e n t  of Re v e n u e

Fiscal N o t e  A n a l y s i s : L e g i s l a t i o n  Aff 

wi th  F o r e i g n  P a r e n t  C o r p o r a t i o n s
A l a s k a n  C o r p o r a t e  T a x p a ye rs

The p r o p o s e d  l e g i s l a t i o n  w o u l d  r e qu i r e  c o r p o r a t e  Inc om e ta xp ay er s  w i th  

f or e i g n p a r e n t s  to file on a w a t e r' s  e d g e c o m b i n e d  b asis b e g i n n i n g  1n 

c a l e n d a r  y e a r  1989. The l e g i s l a t i o n  w o u l d  not  a f f e c t  t a x p a y e r s  w ho  

c u r r e n t l y  fi l e  u n d e r  AS 4 3 . 2 0 . 0 7 2  (011 and Gas P r o d u ce rs  and P i pe lin es) . 

Nor w o u l d  1t a f f e c t  A l a s k a  c o r p o r a t i o n s  w h i c h  do not hav e f or e i g n  

o pe ra t io n s .  T h e  total n u m b e r  of t a x p ay er s  a f f e c t e d  and the total tax 

li a b i li ty  of t h e s e  t a x p a y e r s  are  small.

In o r d e r  to d e r i v e  an e s t i m a t e  of the p o s s i b l e  r e v e n u e  Impact of this 

p r op o s e d  l e g i s l a t i o n  the D e p a r t m e n t  a n a l y z e d  tax r etu rns  filed for the 

mos t rec en t ta x y e a r  a v a i l a b l e  - 1986. For t a x  year  1986 staff 

I d en t i f i e d  the tax retu rns  of t a xp a y e r s  w i t h  f o r e i g n  p are nts . This 

m e t h o d o l o g y  w as d e s i g n e d  to d e t e r m i n e  the p o t e n t i a l  r e v e n u e Imp act  f rom 

only those t a x p a y e r s  c u r r e n t l y  o p e r a t i n g  1n Al a s k a . The D e p a r t m e n t  did 

not e s t i m a t e  t h e  p ot en tia l r e v e n u e  I m pa ct  of I nc r e m e n t a l  b usi ne ss  

a c t i v i t y  1n A l a s k a  by c o r p o r a t i o n s  w i t h  f o r e i g n  p a r e n t s  w h i c h  m a y  be 

Induced by t his p r o p o s e d  l e gi sl a t i o n .

Based on an a n a l y s i s  of the t a x p a y e r s  w h i c h  w e r e  I d e nt i f i e d  as p o s s i b l y  

be ing  a f f e c t e d  by  the p r o p o s e d  l eg i s l a t i o n ,  the m a x i m u m  tax l i a bil ity  

d e c r e a se  for tax y e a r  1986 w o u l d  have be e n  no g r e a t e r  than $ 6 0 , 00 0,

F i s c a l  A n a l y s i s  
p a g e  2 o f  2
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O r i g i n a l  s p o n s o r :  S t u r g u l e w s k i

I N  T H E  S E N A T E  BY TH E J U D I C I A R Y  CO MM IT TEE

CS  F O R  S E N A T E  B I L L  N O .  1 2 3  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  a d o p t i n g  t h e  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t

A c t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  BY TH E L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1 .  AS 3 4  i s  a m e n d e d  b y  a d d i n g  a  n e w  c h a p t e r  t o  r e a d :

C H A P T E R  1 7 .  U N I F O R M  C O N S E R V A T I O N  E A S E M E N T  A C T .

S e c .  3 4 . 1 7 . 0 1 0 .  C R E A T I O N ,  C O N V E Y A N C E ,  A C C E P T A N C E  AND D U R A T I O N ,

( a )  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  a  c o n s e r v a t i o n  

e a s e m e n t  m a y  b e  c r e a t e d ,  c o n v e y e d ,  r e c o r d e d ,  a s s i g n e d ,  r e l e a s e d ,  

m o d i f i e d ,  t e r m i n a t e d ,  o r  o t h e r w i s e  a l t e r e d  o r  a f f e c t e d  i n  t h e  s a m e  

m a n n e r  a s  o t h e r  e a s e m e n t s .

( b )  A r i g h t  o r  d u t y  i n  f a v o r  o f  o r  a g a i n s t  a  h o l d e r  a n d  a  r i g h t  

i n  f a v o r  o f  a  p e r s o n  h a v i n g  a  t h i r d - p a r t y  r i g h t  o f  e n f o r c e m e n t  m a y  n o t  

a r i s e  u n d e r  a  c o n s e r v a t i o n  e a s e m e n t  b e f o r e  t h e  c o n s e r v a t i o n  e a s e m e n t  

i s  a c c e p t e d  b y  t h e  h o l d e r  a n d  t h e  a c c e p t a n c e  i s  r e c o r d e d .

( c )  E x c e p t  a s  p r o v i d e d  i n  A S  3 4 . 1 7 . 0 2 0 ( b ) ,  a  c o n s e r v a t i o n  e a s e ­

m e n t  i s  u n l i m i t e d  i n  d u r a t i o n  u n l e s s  t h e  i n s t r u m e n t  c r e a t i n g  t h e  

c o n s e r v a t i o n  e a s e m e n t  p r o v i d e s  a  l i m i t a t i o n  o n  d u r a t i o n .

( d )  A n  i n t e r e s t  i n  r e a l  p r o p e r t y  i n  e x i s t e n c e  a t  t h e  t i m e  a  

c o n s e r v a t i o n  e a s e m e n t  i s  c r e a t e d  i s  n o t  i m p a i r e d  b y  t h e  c o n s e r v a t i o n  

e a s e m e n t  u n l e s s  t h e  o w n e r  o f  t h e  i n t e r e s t  i s  a  p a r t y  t o  o r  c o n s e n t s  t o  

t h e  c o n s e r v a t i o n  e a s e m e n t .

( e )  T h e  s t a t e  o r  a  m u n i c i p a l i t y  m a y  n o t  e s t a b l i s h  a  c o n s e r v a t i o n  

e a s e m e n t  o n  p r o p e r t y  b y  e m i n e n t  d o m a i n .

S e c .  3 4 . 1 7 . 0 2 0 .  J U D I C I A L  A C T I O N S .  ( a )  A n  a c t i o n  a f f e c t i n g  a

- 1 -  C S S B  1 2 3 ( J u d )



c o n s e r v a t i o n  e a s e m e n t  m a y  b e  b r o u g h t  b y

( 1 ) a n  o w n e r  o f  a n  i n t e r e s t  i n  t h e  r e a l  p r o p e r t y  b u r d e n e d  

b y  t h e  e a s e m e n t ;

( 2 ) a  h o l d e r  o f  t h e  e a s e m e n t ;

( 3 )  a  p e r s o n  h a v i n g  a  t h i r d - p a r t y  r i g h t  o f  e n f o r c e m e n t ;  o r

( 4 )  a  p e r s o n  a u t h o r i z e d  b y  o t h e r  l a w .

( b )  T h i s  c h a p t e r  d o e s  n o t  a f f e c t  t h e  p o w e r  o f  a  c o u r t  t o  m o d i f y  

o r  t e r m i n a t e  a  c o n s e r v a t i o n  e a s e m e n t  u n d e r  t h e  p r i n c i p l e s  o f  l a w  a n d  

e q u i t y .

S e c .  3 4 . 1 7 . 0 3 0 .  V A L I D I T Y .  A c o n s e r v a t i o n  e a s e m e n t  i s  v a l i d  e v e n  

t h o u g h

( 1 ) i t  i s  n o t  a p p u r t e n a n t  t o  a n  i n t e r e s t  i n  r e a l  p r o p e r t y ;

( 2 ) i t  c a n  b e  o r  h a s  b e e n  a s s i g n e d  t o  a n o t h e r  h o l d e r ;

( 3 )  i t  i s  n o t  o f  a  c h a r a c t e r  t h a t  h a s  b e e n  r e c o g n i z e d  

t r a d i t i o n a l l y  a t  c o m m o n  l a w ;

( 4 )  i t  i m p o s e s  a  n e g a t i v e  b u r d e n ;

( 5 )  i t  i m p o s e s  a f f i r m a t i v e  o b l i g a t i o n s  u p o n  t h e  o w n e r  o f  a n

i n t e r e s t  i n  t h e  b u r d e n e d  p r o p e r t y  o r  u p o n  t h e  h o l d e r ;

( 6 ) t h e  b e n e f i t  d o e s  n o t  t o u c h  o r  c o n c e r n  r e a l  p r o p e r t y ;  o r

( 7 )  t h e r e  i s  n o  p r i v i t y  o f  e s t a t e  o r  o f  c o n t r a c t .

S e c .  3 4 . 1 7 . 0 4 0 .  A P P L I C A B I L I T Y .  ( a )  T h i s  c h a p t e r  a p p l i e s  t o  a n  

i n t e r e s t  c r e a t e d  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  t h a t  

c o m p l i e s  w i t h  t h i s  c h a p t e r ,  w h e t h e r  d e s i g n a t e d  a s  a  c o n s e r v a t i o n  

e a s e m e n t  o r  a s  a  c o v e n a n t ,  e q u i t a b l e  s e r v i t u d e ,  r e s t r i c t i o n ,  e a s e m e n t ,  

o r  o t h e r w i s e .

( b )  T h i s  c h a p t e r  a p p l i e s  t o  a n  i n t e r e s t  c r e a t e d  b e f o r e  t h e  

e f f e c t i v e  d a t e  o f  t h i s  A c t  i f  t h e  i n t e r e s t  w o u l d  h a v e  b e e n  e n f o r c e a b l e  

i f  i t  h a d  b e e n  c r e a t e d  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  u n l e s s  t h e  

r e t r o a c t i v e  a p p l i c a t i o n  c o n t r a v e n e s  t h e  c o n s t i t u t i o n  o r  l a w s  o f  t h e  

C S S B  1 2 3 ( J u d )  - 2 -
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s t a t e  o r  t h e  U n i t e d  S t a t e s .

( c )  T h i s  c h a p t e r  d o e s  n o t  i n v a l i d a t e  a n  i n t e r e s t ,  w h e t h e r  d e s ­

i g n a t e d  a s  a  c o n s e r v a t i o n  o r  p r e s e r v a t i o n  e a s e m e n t  o r  a s  a  c o v e n a n t ,  

e q u i t a b l e  s e r v i t u d e ,  r e s t r i c t i o n ,  e a s e m e n t ,  o r  o t h e r w i s e ,  t h a t  i s  

e n f o r c e a b l e  u n d e r  t h e  l a w  o f  t h e  s t a t e .

S e c .  3 4 . 1 7 . 0 5 0 .  U N I F O R M I T Y  O F  A P P L I C A T I O N  AND C O N S T R U C T I O N .  

T h i s  c h a p t e r  s h a l l  b e  a p p l i e d  a n d  c o n s t r u e d  t o  e f f e c t u a t e  i t s  g e n e r a l  

p u r p o s e  t o  m a k e  u n i f o r m  t h e  l a w s  w i t h  r e s p e c t  t o  t h e  s u b j e c t  o f  t h e  

c h a p t e r  a m o n g  s t a t e s  e n a c t i n g  i t .

S e c .  3 4 . 1 7 . 0 6 0  D E F I N I T I O N S .  I n  t h i s  c h a p t e r ,

( 1 ) " c o n s e r v a t i o n  e a s e m e n t "  m e a n s  a  n o n p o s s e s s o r y  i n t e r e s t  

o f  a  h o l d e r  i n  r e a l  p r o p e r t y  i m p o s i n g  l i m i t a t i o n s  o r  a f f i r m a t i v e  

o b l i g a t i o n s  t o  r e t a i n  o r  p r o t e c t  n a t u r a l ,  s c e n i c ,  o r  o p e n  s p a c e  v a l u e s  

o f  r e a l  p r o p e r t y ,  e n s u r e  i t s  a v a i l a b i l i t y  f o r  a g r i c u l t u r a l ,  f o r e s t ,  

r e c r e a t i o n a l ,  o r  o p e n  s p a c e  u s e ,  p r o t e c t  n a t u r a l  r e s o u r c e s ,  m a i n t a i n  

o r  e n h a n c e  a i r  o r  w a t e r  q u a l i t y ,  o r  p r e s e r v e  t h e  h i s t o r i c a l ,  a r c h i t e c ­

t u r a l ,  a r c h a e o l o g i c a l ,  o r  c u l t u r a l  a s p e c t s  o f  r e a l  p r o p e r t y ;

( 2 ) " h o l d e r "  m e a n s

( A )  a  g o v e r n m e n t a l  b o d y  e m p o w e r e d  t o  h o l d  a n  i n t e r e s t  

i n  r e a l  p r o p e r t y  u n d e r  t h e  l a w s  o f  t h e  s t a t e  o r  t h e  U n i t e d  

S t a t e s ;  o r

( B )  a  n o n p r o f i t  c o r p o r a t i o n ,  a  c h a r i t a b l e  c o r p o r a t i o n ,  

c h a r i t a b l e  a s s o c i a t i o n ,  o r  c h a r i t a b l e  t r u s t  e m p o w e r e d  t o  r e t a i n  

o r  p r o t e c t  t h e  n a t u r a l ,  s c e n i c ,  o r  o p e n  s p a c e  v a l u e s  o f  r e a l  

p r o p e r t y ,  e n s u r e  t h e  a v a i l a b i l i t y  o f  r e a l  p r o p e r t y  f o r  a g r i c u l ­

t u r a l ,  f o r e s t ,  r e c r e a t i o n a l ,  o r  o p e n  s p a c e  u s e ,  p r o t e c t  n a t u r a l  

r e s o u r c e s ,  m a i n t a i n  o r  e n h a n c e  a i r  o r  w a t e r  q u a l i t y ,  o r  p r e s e r v e  

t h e  h i s t o r i c a l ,  a r c h i t e c t u r a l ,  a r c h a e o l o g i c a l ,  o r  c u l t u r a l  a s ­

p e c t s  o f  r e a l  p r o p e r t y ;
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( 3 )  " t h i r d - p a r t y  r i g h t  o f  e n f o r c e m e n t "  m e a n s  a  r i g h t  p r o ­

v i d e d  i n  a  c o n s e r v a t i o n  e a s e m e n t  t o  e n f o r c e  a n y  o f  i t s  t e r m s  g r a n t e d  

t o  a  g o v e r n m e n t a l  b o d y ,  n o n p r o f i t  c o r p o r a t i o n ,  c h a r i t a b l e  c o r p o r a t i o n ,  

c h a r i t a b l e  a s s o c i a t i o n ,  o r  c h a r i t a b l e  t r u s t  t h a t  i s  n o t  a  h o l d e r .

*  S e c .  2 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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Introduced: 1/17/89
Referred: Judiciary and Resources

6-0350A

1 IN THE SENATE BY STURGULEWSKI

2 SENATE BILL NO. 123

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act adopting the Uniform Conservation Easement

7 Act; and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 34 is amended by adding a new chapter to read:

10 CHAPTER 17. UNIFORM CONSERVATION EASEMENT ACT.

11 Sec. 34.17.010. CREATION, CONVEYANCE, ACCEPTANCE AND DURATION.

12 (a) Except as otherwise provided in this chapter, a conservation

13 easement may be created, conveyed, recorded, assigned, released,

14 modified, terminated, or otherwise altered or affected in the same

15 manner as other easements.

16 (b) A right or duty in favor of or against a holder and a right

17 in favor of a person having a third-party right of enforcement may not

18 arise under a conservation easement before the conservation easement

19 is accepted by the holder and the acceptance is recorded.

20 (c) Except as provided in AS 34.17.020(b), a conservation ease-

21 ment is unlimited in duration unless the instrument creating the

22 conservation easement provides a limitation on duration.

23 (d) ..n interest in real property in existence at the time a

24 conservation easement is created is not impaired by the conservation

25 easement unless the owner of the interest is a party to or consents to

26 the conservation easement.

27 Sec. 34.17.020. JUDICIAL ACTIONS. (a) An action affecting a

28 conservation easement may be brought by

29 (1) an owner of an interest in the real property burdened
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1 by the easement;

2 (2) a holder of the easement;

3 (3) a person having a third-party right of enforcement; or

4 (4) a person authorized by other law.

5 (b) This chapter does not affect the power of a court to modify

6 or terminate a conservation easement under the principles of law and

7 equity.

8 Sec. 34.17.030. VALIDITY. A conservation easement is valid even

9 though

10 (1) it is not appurtenant to an interest in real property;

11 (2) it can be or has been assigned to another holder;

12 (3) it is not of a character that has been recognized

13 traditionally at common law;

14 (4) it imposes a negative burden;

15 (5) it imposes affirmative obligations upon the owner of an

16 interest in the burdened property or upon the holder;

17 (6) the benefit does not touch or concern real property; or

18 (7) there is no privity of estate or of contract.

19 Sec. 34.17.040. APPLICABILITY. (a) This chapter applies to an

20 interest created on or after the effective date of this Act that

21 complies with this chapter, whether designated as a conservation

22 easement or as a covenant, equitable servitude, restriction, easement,

23 or otherwise.

24 (b) This chapter applies to an interest created before the

25 effective date of this Act if the interest would have been enforceable

26 if it had been created after the effective date of this Act unless the

27 retroactive application contravenes the constitution or laws of the

28 state or the United States.

29 (c) This chapter does not invalidate an interest, whether
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designated as a conservation or preservation easement or as a cove­

nant, equitable servitude:, restriction, easement, or otherwise, that 

is enforceable under the law of the state.

Sec. 34.17.050. UNIFORMITY OF APPLICATION AND CONSTRUCTION. 

This chapter shall be applied and construed to effectuate its general 

purpose to make uniform the laws with respect to the subject of the 

chapter among states enacting it.

Sec. 34.17.060 DEFINITIONS. In this chapter,

(1) "conservation easement" means a nonpossessory interest 

of a holder in real property imposing limitations or affirmative

obligations to retain or protect natural, scenic, or open space values

of real property, ensure its availability for agricultural, forest, 

recreational, or open space use, protect natural resources, maintain

or enhance air or water quality, or preserve the historical, architec­

tural, archaeological, or cultural aspects of real property;

(2) "holder" means

(A) a governmental body empowered to hold an interest

in real property under the laws of the state or the United

States; or

(B) a nonprofit corporation, a charitable corporation, 

charitable association, or charitable trust empowered to retain 

or protect the natural, scenic, or open space values of real

property, ensure the availability of real property for agricul­

tural, forest, recreational, or open space use, protect natural 

resources, maintain or enhance air or water quality, or preserve 

the historical, architectural, archaeological, or cultural as­

pects of real property;

(3) "third-party right of enforcement" means a right pro- 

} vided in a conservation easement to enforce any of its terms granted
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1 to a governmental body, nonprofit corporation, charitable corporation,

2 charitable association, or charitable trust that is not a holder.

3 * Sec. 2. ..'his Act takes effect immediately under AS 01.10.070(c).
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M E M O R A N D U M

S e n a t o r  J a n  F a i k s  

J o h n  R e e s e  

M a r c h  9 ;  1 9 8 9  

S . B .  1 2 3

S . B .  1 2 3 .  I m p l i c a t i o n s  o f  c o n s e r v a t i o n  e a s e m e n t  o n :

1 .  E l i m i n a t i o n  o f  p r o p e r t i e s  f r o m  t a x  b a s e ,  a n d

2 .  A b i l i t y  o f  o w n e r  o f  p r o p e r t y  t o  c o n t r o l  u s e  o f
e a s e m e n t  o r  e v e n  o b t a i n  r e t u r n  o f  e a s e m e n t  b y  d o n a t i o n  t o  a  s h a m  
n o n - p r o f i t  o r g a n i z a t i o n .

*  •* *

1 .  T a x  B a s e .  O b v i o u s l y ,  d o n a t i o n  o f  t h e  e a s e m e n t  
r e m o v e s  t h e  s e g m e n t  o f  t h e  p r o p e r t y  f r o m  t h e  t a x  b a s e .  P r o p e r t y  
t a x e s  a r e  a  f u n c t i o n  o f  m a r k e t  v a l u e ,  a n d  t h e  l i m i t a t i o n  o f  t h e  
e a s e m e n t  m a y  f r e q u e n t l y  r e d u c e  t h e  m a r k e t  v a l u e  o f  a  p r o p e r t y .  
I n  s o m e  s i t u a t i o n s ,  t h e  n a t u r e  o f  a  p a r t i c u l a r  e a s e m e n t  m a y
v i r t u a l l y  e l i m i n a t e  t h e  m a r k e t a b i l i t y  o f  a  p r o p e r t y  a n d ,
t h e r e f o r e ,  i t s  c o n t r i b u t i o n  t o  t h e  g e n e r a l  t a x  b a s e .

O n  t h e  o t h e r  h a n d ,  t h i s  i s  n o t  r e a l l y  a  c h a n g e  i n
t h e  l e w .  P r e s e n t l y ,  a n y  o w n e r  o f  a  p r o p e r t y  c a n  d o n a t e  t h e
p r o p e r t y  t o  a  q u a l i f i e d  n o n - p r o f i t  g r o u p ,  c h u r c h ,  c h a r i t y ,  e t c . ,  
a n d  t h e r e b y  r e m o v e  i t  f r o m  t h e  t a x  b a s e .  T h e  q u e s t i o n  i s  w h e t h e r  
t h e r e  a r e  a n y  c o n t r o l s  o n  t h e  p r o c e s s .

T h e  c o n t r o l s  a r e  s i m p l e  e c o n o m i c s .

W h a t  t h e  p e r s o n  g i v e s  u p  b y  d o n a t i n g  t h e  e a s e m e n t  
i s  v a l u e d  a c c o r d i n g  t o  t h e  m a r k e t .  I f  i t  i s  i n s i g n i f i c a n t  ( e . g .  
c a n n o t  c h a n g e  t h e  f a c a d e  o f  a  b u i l d i n g  f o r  f i v e  y e a r s ) ,  t h e
m a r k e t  v a l u e  w i l l  c h a n g e  l i t t l e .  I f  i t  i s  s u b s t a n t i a l  ( e . g .
d o n a t i o n  o f  p r i m e  d e v e l o p m e n t  a c r e a g e  t o  b e  u s e d  a s  p a r k  l a n d ) ,
t h e  l o s s  t o  t h e  t a x  r o l l s  w o u l d  b e  h u g e .  B u t  t h e  d o n a t o r  l o s e s
t h e  v a l u e  o f  w h a t  i s  d o n a t e d  —  v e r y  l i t t l e  i n  t h e  f i r s t  e x a m p l e  
a n d  a  l o t  i n  t h e  s e c o n d .  T h e  t a x  l o s s  i s  a  s m a l l  p a r t  o f  t h e  
l o s s  i n  e i t h e r  c a s e .  T h e  w i l l i n g n e s s  o f  t h e  c o n t r i b u t o r  i s  
t e m p e r e d  b y  h i s  o r  h e r  o w n  p e r s o n a l  f i n a n c i a l  w e l l  b e i n g ,
p o s s i b l y  t h e  m o s t  e f f e c t i v e  c o n t r o l  i n  o u r  s o c i e t y .

B u t ,  i s  i t  s u b j e c t  t o  a b u s e ?  T h i s  b r i n g s  u s  t o
t h e  s e c o n d  i s s u e .

T O :

FROM:

D A T E :

R E :
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2 .  U s e  o f  v J a a e m e n t  a s  a  R u s e  t o  A v o i d  T a x e s .  F i r s t /  
i t  i s  i m p o r t a n t  t o  n o t e  " t t f a ' t  t h e  b a s i c  m o t i v a t i o n  c o n t r o l ,  s e l f -  
i n t e r e s t /  i s  a t  p l a y  h e r e .  I f  s o m e o n e  i s  g o i n g  t o  d o n a t e  a n  
e a s e m e n t /  t h e  m a x i m u m  f i n a n c i a l  b e n e f i t  o f  d o i n g  s o  r e q u i r e s  t h a t  
t h e  r e c i p i e n t  b e  o r g a n i z e d  a s  a  n o n - p r o f i t  g r o u p ,  m e e t i n g  t h e  
s t a t e  a n d  f e d e r a l  r e q u i r e m e n t s  f o r  d e d u c t i b i l i t y  o f
c o n t r i b u t i o n s ,  t a x  c r e d i t s ,  e t c .  U n d e r  f e d e r a l  l a w ,  a n y
o r g a n i z a t i o n  r e c e i v i n g  t a x  d e d u c t i b l e  g i f t s  m u s t  h a v e  p r o v i s i o n s  
i n  i t s  a r t i c l e s  o f  i n c o r p o r a t i o n  a n d  b y - l a w s  w h i c h  r e q u i r e  a s s e t s  
t o  b e  u s e d  s o l e l y  f o r  t h e  n o n - p r o f i t  p u r p o s e ,  a n d  i f  d i s s o l v e d ,  
t h e  a s s e t s  ( i n c l u d i n g  c o n s e r v a t i o n  e a s e m e n t s )  m u s t  b e  c o n t r i b u t e d  
t o  a  s i m i l a r  t a x  q u a l i f i e d  n o n - p r o f i t  g r o u p .  S t a t e  l a w  i s  
s i m i l a r ,  a l t h o u g h  n o t  q u i t e  a s  s p e c i f i c .  S e e  AS 1 0 . 2 0 .  I t
c a n n o t  b e  g i v e n  b a c k  ( u n l e s s  t h e  e a s e m e n t  i t s e l f  r e q u i r e s  i t ) .

I f  t h e  c o n t r i b u t o r  d i d  r e c e i v e  i t  b a c k ,  t h i s  w o u l d  
b r i n g  d u e  r e c a p t u r e  r u l e s  o f  t h e  I n t e r n a l  R e v e n u e  S e r v i c e ,  w h i c h  
w o u l d  m a k e  i t  a  v e r y  e x p e n s i v e  c h o i c e .  On  t h e  o t h e r  h a n d ,  i f  t h e  
e a s e m e n t  p r o v i d e d  f o r  r e t u r n  a f t e r  a  p e r i o d ,  t h e  t a x  i m p l i c a t i o n s  
w o u l d  b e  v e r y  s m a l l ,  a s  t h e  m a r k e t  v a l u e  e f f e c t  w o u l d  b e  v e r y
s m a l l  f r o m  t h e  b e g i n n i n g .

I  d o u b t  i f  t h e r e  a r e  l o c a l  p r o p e r t y  t a x  r e c a p t u r e  
r u l e s  d e s i g n e d  f o r  t h i s ,  b u t  e v e n  w i t h o u t  t h a t ,  t h e  f e d e r a l  
i n c o m e  t a x  d e d u c t i o n s  a n d  t a x  c r e d i t s  a r e  t h e  b i g  i t e m s  f o r  t h e  
c o n t r i b u t o r .

*  * *

I n  s u m m a r y ,  a  c o n s e r v a t i o n  e a s e m e n t  a l l o w s  c o n t r i b u t i o n  
o f  p a r t  o f  a n  a s s e t ,  w h i l e  l e a v i n g  i t  p a r t i a l l y  o n  t h e  t a x  r o l l s ,  
r a t h e r  t h a n  r e m o v i n g  i t  c o m p l e t e l y .  I t  c a n n o t  b e  u s e d  t o  a v o i d
t a x o o  b e c a u i s c  t h e  o u b o t e n f c i » 1  I n t o n n a l  R o v o n u o  S o r v i o a  b o r l o f i t j s
a r e  r e v e r s e d  i f  t h a t  i s  t r i e d .  F e d e r a l  a n d  s t a t e  l a w  r e s t r i c t  i t  
a s  w e l l .
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I n t r o d u c e d  b y :  A n c h o r a g e  M u n i c i p a l  A s s e m b l y

D a t e :  N o v e m b e r  1 6 ,  1 9 3 8

R E S O L U T I O N  OF  T H E  A L A S K A  M U N I C I P A L  LE A G U E 

R E S O L U T I O N  N O .

A R E S O L U T I O N  R E G A R D I N G  T H E  H I S T O R I C  E A S E M E N T  
E N A B L I N G  A C T  AND U N I F O R M  C O N S E R V A T I O N  E A S E M E N T

ACT

W H E R E A S , h i s t o r i c  p r e s e r v a t i o n  h a s  m a n y  b e n e f i t s  t o  a  c o m m u n i t y  b o t h  
t a n g i b l e  a n d  i n t a n g i b l e ,  a n d

W H E R E A S ,  h i s t o r i c  p r e s e r v a t i o n  e a s e m e n t s  a r e  o n e  t a n g i b l e  h i s t o r i c  
p r e s e r v a t i o n  s t r a t e g y ,  a n d

W H E R E A S ,  t h e  p r o p o s e d  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t  w i l l  e n a b l e  
g o v e r n m e n t s  a n d  q u a l i f i e d  n o n p r o f i t  o r g a n i z a t i o n s  t o  a c q u i r e / r e c e i v e  
e a s e m e n t s  o n  r e a l  p r o p e r t y  t h a t  a r e  o f  u n l i m i t e d  d u r a t i o n ,  a n d

W H E R E A S ,  t h e  i n h e r i t e d  E n g l i s h  c o m m o n  l a w  o f  r e a l  p r o p e r t y  l e a v e s  
d o u b t  a b o u t  t h e  e n f o r c e a b i l i t y  o f  h i s t o r i c  e a s e m e n t s  w h i c h  a r e  n o t  t i e d  t o  
a n  a d j o i n i n g  p r o p e r t y ,  a n d

W H E R E A S ,  t h e  p r o p o s e d  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t  r e m o v e s  t h a t  
d o u b t .

NOW, T H E R E F O R E ,  BE I T  R E S O L V E D  t h a t  t h e  A l a s k a  M u n i c i p a l  L e a g u e  
s u p p o r t s  t h e  e n a c t m e n t  o f  t h e  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A t .

T h i s  r e s o l u t i o n  w a s  p a s s e d  b y  t h e  g o v e r n i n g  b o d y  o f  
M u n i c i p a l i t y  o f  A n c h o r a g e  o n  N o v e m b e r  1 5 ,  1 9 8 S .
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F e b r u a r y  2 1 ,  1 9 8 9

M s .  M e l i s s a  F o u s e
O f f i c e  o f  S e n a t o r  A r l i s s  S t u r g u l e w s k i  
A l a s k a  S e n a t e  
P .  0 .  B o x  V 
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M e l i s s a :

E n c l o s e d  i s  a  c o p y  o f  S e n a t e  B i l l  1 2 3  t h a t  c o n t a i n s  t h e  F e d e r a t i o n s  
s u g g e s t e d  c h a n g e s .  I  h a v e  d i s c u s s e d  o u r  s u g g e s t e d  c h a n g e s  w i t h  
K e r r y  H o f f m a n ,  E x e c u t i v e  D i r e c t o r  o f  t h e  A n c h o r a g e  H i s t o r i c  P r o p e r t i e s .  
S h e  i n d i c a t e d  I  s h o u l d  s u b m i t  t h e m  t o  y o u .  S h e  d i d  n o t  a p p e a r  
t o  h a v e  a  p r o b l e m  w i t h  t h e m .

O u r  r e a s o n i n g  f o r  t h e  c h a n g e s  i s  a s  f o l l o w s :

P a g e  1 ,  L i n e  1 5  -  A d d  t h e  s e n t e n c e  a s  s h o w n .  T h i s  f u r t h e r  
c l a r i f i e s  t h a t  c o n s e r v a t i o n  e a s e m e n t s  m a y  n o t  b e  a c q u i r e d  t h r o u g h  
t h e  e x e r c i s e  o f  e m i n e n t  d o m a i n ,  i e  c o n d e m n a t i o n .  T h e  A n c h o r a g e  
H i s t o r i c  P r o p e r t i e s  ( H o f f m a n )  a g r e e s  t h a t  c o n d e m n a t i o n  d o e s  
n o t  a p p l y  t o  c o n s e r v a t i o n  e a s e m e n t s .

P a g e  2 ,  L i n e  4 -  O m i t  l i n e  4 a s  s h o w n .  L i n e  4 i s  n o t  n e c e s s a r y  
i n  t h a t  i t  o p e n s  t h e  d o o r  f o r  j u d i c i a l  a c t i o n  f r o m  u n k n o w n  
s o u r c e s .  I f  a  p e r s o n  i s  e n t i t l e d  t o  b r i n g  j u d i c i a l  a c t i o n  
u n d e r  a n o t h e r  l a w  o m i t t i n g  t h i s  l i n e  d o e s  n o t  e l i m i n a t e  t h a t  
r i g h t .

P a g e  2 ,  L i n e s  2 0  a n d  2 1  -  T h e  a f f e c t  o f  a d d i n g  " u n d e r  t h i s  
C h a p t e r "  a n d  o m i t t i n g  " t h a t  c o m p l i e s  w i t h  t h i s  C h a p t e r "  d o e s  
n o t  c h a n g e  t h e  i n t e n t  o f  t h i s  s e c t i o n ,  b u t  r a t h e r  c l a r i f i e s  
i t .  T h e  s u g g e s t e d  c h a n g e s  m a k e  i t  c l e a r  t h a t  s a i d  C h a p t e r  
o n l y  a p p l i e s  t o  a n  i n t e r e s t e d  c r e a t e d  u n d e r  t h i s  C h a p t e r .

P a g e  3 ,  L i n e  2 8  -  A d d i n g  t h e  w o r d  " e x p r e s s l y "  w h e r e  s u g g e s t e d  
h a s  t h e  e f f e c t  o f  r e q u i r i n g  t h a t  a  t h i r d - p a r t y  r i g h t  o f  e n f o r c e m e n t  
i s  a  r i g h t  e x p r e s s l y  i d e n t i f i e d  i n  a  c o n s e r v a t i o n  e a s e m e n t .
I t  d o e s  n o t  l e a ^ e  i t  o p e n  t o  i n t e r p r e t a t i o n .

Integrity * Pride in Heritage « Progress



T h e s e  s u g g e s t e d  c h a n g e s  s h o u l d  n o t  b e  c o n t r o v e r s i a l  i n  n a t u r e .
T h e y  a r e  i n t e n d e d  t o  c l a r i f y  i s s u e s  t h a t  c o u l d  b e  v i e w e d  a s  c a u s i n g  
p r o b l e m s .  T h e  c h a n g e s  s h o u l d  g a i n  s u p p o r t  f o r  t h e  b i l l .

P l e a s e  p r o v i d e  m e  w i t h  a  c o p y  o f  a  r e w r i t e  i f ,  i n  f a c t ,  o n e  i s  
d o n e .

rn V, v% !*■ » * « •  •JL A lC U in  y  KJU. •

B e s t  r e a a r d s

L a w r e n c ^ H .  K i m b a l l ,  J r .  
L a n d  M a n a g e r

c c :  K e r r y  H o f f m a n ,  AHP
D o n  M a r x ,  C I R I

e n c l o s u r e



T .
Introduced: 1/17 / c ... c  6-0350A
Referred: Judiciary and Resources

1 IN THE SENATE BY STURGULEWSKI

2 SENATE BILL NO. 123

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act adopting the Uniform Conservation Easement

7 Act; and providing for an effective date."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 34 is amended by adding a new chapter to read:

10 CHAPTER 17. UNIFORM CONSERVATION EASEMENT ACT.

11 Sec. 34.17.010. CREATION, CONVEYANCE, ACCEPTANCE AND DURATION.

12 (a) Except as otherwise provided in this chapter, a conservation

13 easement may be created, conveyed, recorded, assigned, released,

14 modified, terminated, or otherwise altered or affected in the same

15 manner as other easements, VKa-. ^

16 (b) A right or duty in favor of or against a holder and a right

17 in favor of a person having a third-party right of enforcement may not

18 arise under a conservation casement before the conservation easement

19 is accepted by the holder and the acceptance is recorded.

20 (c) Except as provided in AS 34.17.020(b), a conservation ease-

21 ment is unlimited in duration unless the instrument creating the

22 conservation easement provides a limitation on duration.

23 (d) An interest in real property in existence at the time a

24 conservation easement is created is not impaired by the conservation

25 easement unless the ownei* of the interest is a party to or consents to

26 the conservation easement.

27 Sec. 34.37.020. JUDICIAL ACTIONS, (a) An action affecting a

28 conservation easement may be brought by

29 (1) an owner of an interest in the real property burdened

SB 0123a  - 1 -  SB 123



by the easement;

(2) a holder of the easement;

(J) a person having a third-party right of enforcement; or 

-(A-)— a-porcan authorized-by other--lav̂i— - 

(b) This chapter does not affect the power of a court to modify

or terminate a conservation easement under the principles of law and

equity.

Sec. 34.17.030. VALIDITY. A conservation easement i* valid even 

though

(1) it is not appurtenant to an interest in real property;

(2) it can be or has been assigned to another holder;

(3) it is not of a character that has been recognized

traditionally at common law;

(4) it imposes a negative burden;

v (5) it imposes affirmative obligations upon the owner of an ' y

interest in the burdened property or upon the holder;

(6) the benefit does not touch or concern real property; or

(7) there is no privity of estate or of contract.

Sec. 34.17.040. APPLICABILITY, (a) This chapter applies to an 

interest created^on or after the effective date of this Act fehat?- 

-oomplies with this— chapter, whether designated as a conservation 

easement or as a covenant, equitable servitude, restriction, easement, 

or otherwise.

(b) This chapter applies to an interest created before the

effective date of this Act if the interest would have been enforceable

if it had been created after the effective date of this Act unless the
*

retroactive application contravenes the constitution or laws of the 

state or the United States.

(c) This chapter does not invalidate an interest, whether

123 -2 -  SB0123a
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28

29

designated as a conservation or preservation easement or as a cove­

nant, equitable servitude, restriction, easement, or otherwise, that 

is enforceable under the law of the state.

Sec. 34.17.050. UNIFORMITY OF APPLICATION AND CONSTRUCTION. 

This chapter shall be applied and construed to effectuate its general 

purpose to make uniform the laws with respect to the subject of the 

chapter among states enacting it.

Sec. 34.17.060 DEFINITIONS. In this chapter,

(1) "conservation easement" means a nonpossessory interest 

of a holder in real property imposing limitations or affirmative

obligations to retain or protect natural, scenic, or open space values

of real property, ensure its availability for agricultural, forest, 

recreational, or open space use, protect natural resources, maintain 

or enhance air or water quality, or preserve the historical, architec­

tural, archaeological, or cultural aspects of real property; ^

(2) "holder" means

(A) a governmental body empowered to hold an interest

in real property under the laws of the ,state or the United

States; or

(B) a nonprofit corporation, a charitable corporation, 

charitable association, or charitable trust empowered to retain 

or protect the natural, scenic, or open space values of real 

property, ensure the availability of real property for agricul­

tural, forest, recreational, or open space use, protect natural 

resources, maintain or enhance air or water quality, or preserve

the historical, architectural, archaeological, or cultural as- 
*

pects of real property;

(3) "third-party right of enforcement" means a 

vided in a conservation easement to enforce any of its terms granted

SB 0123a  - J -  SB 123
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to a governmental body, nonprofit corporation, charitable corporation, 

charitable association, or charitable trust that is not a holder.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

123 -4 - SB 0 12 3 a



TK1 0E [L I® 0 1  LOT®
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  7 ,  1 9 8 9

S U B J E C T :  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t
( S B  1 2 3 )

T O :  S e n a t o r  A r l i s s  S t u r g u L e w s k i

FR O M : R i c h a r d  A .  B r a d l e y
L e g i s l a t i v e  C o u n s e l

P O U C H  V • STAT£ CAPlIOl 

JUN6AU. A L A S K A  9 9 8 II 

907 465 3800

M e l i s s a  F o u s e  a s k e d  t h a t  I  c o m m e n t  o n  s e v e r a l  i s s u e s  r a i s e d  
b y  A F N .

L e t  m e  p r e f a c e  m y  c o m m e n t s  b y  n o t i n g  t h a t  SB  1 2 3  a d o p t s  t h e  
U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t .  T h e  p u r p o s e s  o f  t h e  
s o - c a l l e d  " U n i f o r m  A c t s "  i s  t o  " m a k e  u n i f o r m  t h e  l a w s  o f  t h e  
s t a t e s "  t h a t  a d o p t  t h e  p r o v i s i o n s .  W h i l e  w e  h a v e  s o u g h t  t o  
p u t  t h e  l a n g u a g e  o f  t h e  b i l l  i n t o  t h e  s t y l e  u s e d  f o r  b i l l s  
i n  A l a s k a ,  d e v i a t i o n s  f r o m  t h e  f o r m a t  o f  t h e  U n i f o r m  L a w s  
s h o u l d  b e  m a d e  o n l y  f o r  s u b s t a n t i a l  i s s u e s .  I n  m y  v i e w ,  t h e  
s u g g e s t i o n s  f r o m  t h e  A F N  a r e  u n i f o r m l y  n o t  o f  a  s u b s t a n t i a l  
n a t u r e .

( 1 )  T h e y  s u g g e s t  t h a t  a  s e n t e n c e  b e  a d d e d  a t  t h e  e n d  o f  
e x i s t i n g  t e x t  o n  p a g e  1 ,  l i n e  1 5 :

P o w e r  a s  t o  t h e  e x e r c i s e  o f  e m i n e n t  d o m a i n  i s  n o t  a p ­
p l i c a b l e  t o  c o n s e r v a t i o n  e a s e m e n t s .

I  b e l i e v e  t h a t  t h e i r  s u g g e s t i o n  m i g h t  b e  s i m p l i f i e d  a s  " C o n ­
s e r v a t i o n  e a s e m e n t s  a r e  n o t  s u b j e c t  t o  e m i n e n t  d o m a i n . "  I f  
t h a t  i s  t h e i r  g o a l ,  t h e n  I  m u s t  a s k  w h e t h e r  p r o p e r t y  t h a t  i s  
t h e  s u b j e c t  o f  t h e  c o n s e r v a t i o n  e a s e m e n t  i t s e l f  s u b j e c t  t o  
e m i n e n t  d o m a i n ?  I t  i s  c l e a r  t h a t  i t  i s ;  i f  t h e  p r o p e r t y  
t h a t  i s  t h e  s u b j e c t  o f  t h e  c o n s e r v a t i o n  e a s e m e n t  i s  t a k e n  b y  
e m i n e n t  d o m a i n ,  t h e  c o n s e r v a t i o n  e a s e m e n t  i s  e x t i n g u i s h e d .

A n d  w h i l e  I  h a v e  s o m e  d i f f i c u l t y  u n d e r s t a n d i n g  w h y  a  s t a t e  
o r  m u n i c i p a l i t y  w o u l d  w i s h  t o  c o n d e m n  o n l y  t h e  c o n s e r v a t i o n  
e a s e m e n t ,  t h e  g e n e r a l  t h r u s t  o f  S e c .  1 0 ( a )  s h o u l d  b e  f o l -
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l o w e d ,  t h a t  g e n e r a l  l a w  g e n e r a l l y  a p p l i e s  e x c e p t  a s  m o d ­
i f i e d ,  a n d  t h e  a m e n d m e n t  n o t  a d o p t e d .

( 2 )  T h e y  s u g g e s t  t h e  d e l e t i o n  o f  S e c .  2 0 ( a ) ( A ) ;  t h e y  f e a r  
t h a t  i t  o p e n s  t h e  d o o r  f o r  j u d i c i a l  a c t i o n  f r o m  " u n k n o w n  
s o u r c e s . 1" S i n c e  t h e y  a g r e e  t h a t ,  e v e n  w i t h  t h e  d e l e t i o n ,  
t h e  p e r s o n  c o u l d  s t i l l  s u e  i f  t h e  " p e r s o n  [ w a s ]  a u t h o r i z e d  
b y  o t h e r  l a w " ,  t h e  c h a n g e  i s  n o t  s u b s t a n t i v e  b u t  d o e s  d e p a r t  
f r o m  t h e  l a n g u a g e  o f  t h e  u n i f o r m  l a w .  S i n c e  t h e r e  a p p e a r s  
t o  b e  n o  s u b s t a n t i v e  r e a s o n  f o r  t h e  s u g g e s t i o n ,  I  s u g g e s t  
t h a t  t h e  m a t e r i a l  n o t  b e  d e l e t e d .

( 3 )  A F N  s u g g e s t s  t h a t  t h e  p h r a s e  " u n d e r  t h i s  c h a p t e r "  b e  
a d d e d  a f t e r  " i n t e r e s t  c r e a t e d "  o n  p a g e  2 , l i n e  2 0 ; t h e y  a l s o  
s u g g e s t  t h e  d e l e t i o n  o f  " t h a t  c o m p l i e s  w i t h  t h i s  c h a p t e r "  o n  
l i n e s  2 0  -  2 1 .  T o  s o m e  e x t e n t  t h e y  a r e  i n c o r r e c t  i n  s u g ­
g e s t i n g  t h a t  t h e r e  i s  n o  d i f f e r e n c e  b e t w e e n  t h e  t w o  p h r a s e s ;  
a  d o c u m e n t  c a n  b e  d r a f t e d  t h a t  " c o m p l i e s  w i t h  t h e  c h a p t e r "  
e v e n  t h o u g h  t h e  d r a f t e r s  n e v e r  k n e w  a b o u t  t h e  c h a p t e r ;  s u c h  
a  d o c u m e n t  i s  n o t  f a i r l y  d e s c r i b e d  a s  d r a f t e d  " u n d e r  t h e  
c h a p t e r " .

I  d o  n o t  b e l i e v e  t h a t  t h e  a r g u m e n t s  f o r  t h e  c h a n g e  f r o m  t h e  
u n i f o r m  l a n g u a g e  j u s t i f y  t h e  c h a n g e .

( A )  F i n a l l y ,  t h e y  s u g g e s t  t h e  a d d i t i o n  o f  " e x p r e s s l y "  i n  t h e  
p h r a s e  " . . .  a  r i g h t  e x p r e s s l y  p r o v i d e d  i n  a  c o n s e r v a t i o n  
e a s e m e n t  . . . . "  S i n c e  w e  a r e  c o n t e m p l a t i n g  a  w r i t t e n  d o c ­
u m e n t ,  a  r i g h t  i s  e i t h e r  p r o v i d e d  f o r  o r  i s  n o t  p r o v i d e d  
f o r ;  n o t h i n g  i s  a d d e d  b y  t h e  w o r d  " e x p r e s s l y . "

L e t  m e  s a y  f i n a l l y  t h a t  t h e  r e a s o n s  u r g e d  f o r  t h e  a m e n d m e n t s  
a r e  t e r s e l y  s t a t e d .  T h e r e  m a y  b e  s u b s t a n t i v e  r e a s o n s  f o r  
t h e  c h a n g e s  t h a t  w e r e  n o t  a r t i c u l a t e d  i n  y o u r  l e t t e r .  B u t  
t o  t h e  e x t e n t  t h a t  t h e  a m e n d m e n t s  r e l y  o n  t h e  r e a s o n s  s t a t e d  
i n  t h e  l e t t e r ,  I  b e l i e v e  t h a t  t h e  c a s e  h a s  n o t  b e e n  m a d e  f o r  
a  d e p a r t u r e  f r o m  u n i f o r m  a c t  l a n g u a g e .

I f  I  m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

R A B : g c
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F e b r u a r y  23, 1989

S e n a t o r  A r l i s s  S t u r g u l e w s k i  
P . O .  B o x  V
( C a p i t o l  B l d g . ,  R m .  4 2 7 )

J u n e a u ,  A l a s k a  9 9 8 1 1

T e l . :  4 6 5 - 3 8 1 8

F A X :  c / o  L e g i s l a t i v e  A f f a i r s :  4 6 5 - 3 7 0 0  

FAX c / o  S e n a t e  F i n a n c e  C o m m . : 4 6 5 - 3 8 4 1

D e a r  S e n a t o r :

T h i s  l e t t e r  i s  t o  c o m m e n t  o n  t h e  r e v i s i o n s  s u g g e s t e d  b y  L a r r y  
K i m b a l l  o n  b e h a l f  o f  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  p e r  t e l e c o n  
2 / 1 6 / 8 9 .

P AGE 1 ,  L I N E  1 5

We h a v e  n o  o b j e c t i o n  t o  t h e  i n s e r t i o n  o f  a p p r o p r i a t e  w o r d s  
w h i c h  r e f l e c t  t h a t  t h e  a c t  d o e s  n o t  g r a n t  t o  a n y o n e  t h e  p o w e r  t o  
a c q u i r e  c o n s e r v a t i o n  e a s e m e n t s  b y  e m i n e n t  d o m a i n .

PA G E  2 .  L I N E  4

T h e  r e q u e s t  m a d e  i s  t o  o m i t  t h e  l a n g u a g e :

" ( 4 ) a  p e r s o n  a u t h o r i z e d  b y  o t h e r  l a w . ' 1
We a s s u m e  t h a t  t h i s  w a s  m e r e l y  a  c a t c h - a l l  t o  l e a v e  a  d o o r

o p e n  i n  c a s e  t h e  l e g i s l a t u r e  a u t h o r i z e d  o t h e r  p e r s o n s  o r
o r g a n i z a t i o n s  t o  e n f o r c e  t h e  e a s e m e n t s .  We n o t e  t h a t  m o s t  o f  t h e  
o t h e r  s t a t e s  w h i c h  h a v e  a d o p t e d  t h i s  m o d e l  l a w  h a v e  r e t a i n e d  t h i s  
p h r a s e .  T h i s  i s  n o t  a  p a r t i c u l a r l y  i m p o r t a n t  p o i n t  w i t h  u s  a n d  w e  
l e a v e  i t  t o  y o u r  j u d g m e n t .

PA G E  2 , L I N E  2 0

T h e  p r o p o s e d  c h a n g e  w o u l d  s e e m  t o  r e q u i r e  t h a t  a n y  e a s e m e n t
c r e a t e d  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  a c t  m u s t  r e f e r
s p e c i f i c a l l y  t o  t h i s  c h a p t e r  i n  o r d e r  f o r  t h e  e a s e m e n t  t o  b e  
e f f e c t i v e .  T h e  w o r d i n g  s u g g e s t e d  i n  t h e  m o d e l  l a w  w o u l d  a l l o w  a n  
e a s e m e n t  t o  b e  e f f e c t i v e  i f  i t  c o m p l i e d  w i t h  t h e  c h a p t e r  b u t

524 WEST FOURTH A\ :-;NUC • ANCHORAGE, ALASKA *W50J • (907) 274-KOO 
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L e t t e r  t o  s e n a t o r  S t u r g u l e w s k i  
F e b r u a r y  2 3 ,  1 9 8 9  
P a g e  T w o

w i t h o u t  m e n t i o n i n g  i t .  T h i s  i s  n o t  a  h i g h l y  s i g n i f i c a n t  p o i n t  a n d  
w e  l e a v e  i t  t o  y o u r  d i s c r e t i o n .

PAGE 3« L IN E  2 8
I t  i s  p r o p o s e d  t o  a d d  t h e  w o r d  " e x p r e s s l y " .  T h e  a d d i t i o n  o f  

t h i s  w o r d  w o u l d  m a k e  t h e  e n f o r c e m e n t  m o r e  d i f f i c u l t  s i n c e  i t  w o u l d  
b e  a r g u e d  b y  l a w y e r s  r e s i s t i n g  t h e  e n f o r c e m e n t  t h a t  t h e  g i v e n  
e n f o r c e m e n t  p o w e r  w a s  n o t  " e x p r e s s l y "  g r a n t e d .  We d o  n o t  t h i n k  i t  
i s  w i s e  t o  i n c l u d e  t h i s  e x t r a  w o r d  " e x p r e s s l y "  i n  t h e  l e g i s l a t i o n .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .

S i n c e r e l y  y o u r s ,

ANCHORAGE H IS T O R IC  P R O P E R T IE S , IN C
/  — /

K E R R Y r ;  HOFFMAN c i 
E x e c u t i v e  D i r e c t o r

A H P \ l t . 3 t r



Keeping 
downtown 
in shape j
Deal insures facade 

of Wendler Building
UyRONZELLARTin** Wiitf

The owner of a downtown 
landmark tcquirtxl from the Mu­
nicipality of Anchorage In 1964 
has donated the building's exte­
rior and air right* to a city- 
created, non-profit corporation.

Bill Mundy, owner of the 
Wendler Building at 400 D St.i 
said terms of the agreement with 
Anchorage Historic Properties 
Inc. require him to maintain the 
facade and to Insure the building 
tor replacement, among other 
conditions.

In return, he will receive a ux • 
benefit for the donation, known 
as a "historic preservation and 
conservation easement," and re­
tain ownership of the building's 
lnierior.

Mundv made the donation Juut 
before i : end of the 1963 tax 
year. The sire of the tax benefit 
will not be known until an ap­
praisal ti done within the next 
three months to see how the do­
nation affects the property's 
vulue.hesald.

Kerry Hoffman, executive di­
rector of Anchorage Historic 
Properties, said (he potenllal tax 
benefit is sizable, and the corpo­
ration hopes the transaction will 
-pur lnlereat In oasemenls to 
telp the preserve the city's his- 
oric buildings.

The Wendler Building was 
wilt by merchant A J .  Wendler 
n 1913 is a grocery store with 
ivuig quarters on the second 
loot'. The grocery, iltuated at 
Kounh Avenue and I Streets.

See Building, page B-l

'l

B u i l d i n g
Continued from page B-l
was one of 92 businesses that 
opened on the city's main street 
the same year.

The business was converted to 
a restaurant and bar by 
Wendler’s daughter and was re­
named Club 23. In 1962, the prop­
erty was sold and the budding 
donated to the city on the condi­
tion that it be moved. A renova­
tion plan by a partnership that in­
cluded Mundy was accepted by 
the city, which spent 347,000 (o 
move the building to Its present 
location.

'Another structure, called the 
Landmark Building, was built be­
hind the historic building to boost 
It; available space. Mundy said a 
portion of the Landmark’s sec­
ond floor was designed lo be used. 
with the Wendler Building os at 
restaurant—a plan he still hopes 
to pursue when die Anchorage . 
economy Improves.

Donadai of the air rights' 
means no structure taller than 
the existing buildings can be built 
on the site.

The Insurance provision re­
quires that If die Wendler Build­
ing bums or Is destroyed by an 
earthquake or some other disas­
ter, proceed^ must be used to 
build l replica, or to situate and 
rector e another historic building 
od thosite.

For example, he said, Anchor­
age Hlsioric Properties mighi 
want to move one of several 
other buildings now In storage at 
the Cook Inlet Pretrial Facility If 
the Wendler Building were des- , 
Iroyod.

Mundy said lax Incentives for 
hlsioric buildings changed along 
with other tax laws in 1988, and it 
Is doubtful the renovadon project 
could have been done under cun' 
rent rules, which limit an Indi­
vidual's use of rehabilitation In-' 
vestment credits. , ,  J?

'  Hoffman said changes to re­
store some of the Ux benefits are ,, 
achedulcd for consideration by.,, 
Congress, but iluble benellls re­
main under present Isws for 
businesses owning historic siruc-
lure*. ___

Monday, January H, 1961, The Anchorage Times 3-ql

Bill Mundy will gef a tax benefit for donating the Wendler Building's exterior to a non-profit.

To be eligible for tax benefits, 
landmark buildings must be 
listed on tho National Register of 
Historic Places, About a dozen' 
Anchorage buildings ara on tho 
registry, she said.

Anchorage lllitorto Proper­
ties plans an effort this veer to 
gof more buildings listed or de­

clared eligible for listing If own- i 
era decide to pursuo the deslgna-! 
lion. • ■ •\'i

Anchorage Hlsioric Properlais; 
Inc. was formed by a 11.7 million - 
voter Initiative aa pari of Iht 
clty'a Project HOa program that 
also lod to the conatructlm of 
parks and public buildings. - i >

The corporation uses the 
money as an endowment to pro­
tect historic properties and to - 
operau a revolving loan fund, 1 
Hoffman aald the organization la - 
working lo b# self-supporting 
through earned revenues, mem­
berships, conlribullons and proj­
ect grams.
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M e l i s s a  h a s  a s k e d  t h a t  I  c o m m e n t  o n  t h e  p u r p o s e s  b e h i n d  t h i s  
u n i f o r m  a c t - -  t h a t  i s ,  w h a t  a r e  t h o s e  r e s t r i c t i o n s  t h a t  t h e  
u n i f o r m  a c t  s e e k s  t o  a d d r e s s ?

I  h a v e  c o p i e d  t h e  m a t e r i a l  f r o m  t h e  U n i f o r m  L a w s  A n n o t a t e d  
t h a t  a d d r e s s e s  t h e s e  q u e s t i o n s ;  s e e  p a r t i c u l a r l y  t h e  " p r e f ­
a t o r y  n o t e . "  B u t  b e c a u s e  t h i s  u n i f o r m  a c t  s e e m s  t o  c o n t a i n  
a n  u n u s u a l  a m o u n t  o f  e s o t e r i c  l a w y e r - t a l k , I  w i l l  a t t e m p t  a  
b r i e f  u s e r ' s  g u i d e  t o  t h e  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t .

T h e  t i t l e  e x p l a i n s  p a r t  o f  w h a t  i s  b e i n g  a t t e m p t e d ;  t h e  i d e a  
i s  t h a t  v a l u a b l e  n a t u r a l  o r  h i s t o r i c  p r o p e r t y  n o w  i n  p r i v a t e  
h a n d s  m i g h t  b e  p r o t e c t e d  f o r  f u t u r e  g e n e r a t i o n s  b y  g r a n t i n g  
a  " c o n s e r v a t i o n  e a s e m e n t "  i n  t h e  p r o p e r t y  t o  a  t h i r d  p a r t y ,  
e i t h e r  a  n o n p r o f i t  c o r p o r a t i o n  d e d i c a t e d  t o  t h e  p r o t e c t i o n  
o f  t h a t  k i n d  o f  p r o p e r t y  o r  g o v e r n m e n t .  S e e  s e c .  
3 4 . 1 7 . 0 6 0 ( 2 ) .  T h e  h o l d e r  o f  t h e  e a s e m e n t  c a n  t h e n  s u e ,  i f  
n e c e s s a r y ,  t o  s e e  t h a t  t h e  p r o p e r t y  i s  m a i n t a i n e d  a c c o r d i n g  
t o  t h e  t e r m s  o f  t h e  e a s e m e n t .

B u t  i t  h a s  b e e n  n e c e s s a r y  t o  c h a n g e  t h e  r u l e s  o f  t h e  c o m m o n  
l a w  t o  a c c o m p l i s h  t h i s  p u r p o s e .

T h e  u s u a l  u n d e r s t a n d i n g  o f  a n  e a s e m e n t  i s  t h a t  i t  r e l a t e s  t o  
" a n  i n t e r e s t  i n  l a n d . "  T h e  p r o b l e m  w i t h  c o n s e r v a t i o n  e a s e ­
m e n t s  i s  t h a t  t h e  i n t e r e s t  h e l d  d o e s  n o t  r e l a t e  t o  a n y  s u c h  
" i n t e r e s t  i n  l a n d . "  T h e  h o l d e r  o f  t h e  e a s e m e n t  h a s  n o  r i g h t  
t o  u s e  t h e  l a n d  f o r  a n y  p u r p o s e ;  i t  m e r e l y  s e e k s  t o  r e g u l a t e  
t h e  u s e  b y  o t h e r s .

T h e  p r e f a t o r y  n o t e  s t a t e s  t h a t  t h e s e  k i n d s  o f  c o n t r o l s  o v e r  
l a n d  a r e  t y p i c a l l y  c a s t  i n  t h e  s u g g e s t e d  t h r e e  c o m m o n  l a w  
f o r m s :  e a s e m e n t s ,  c o v e n a n t s  r e a l ,  a n d  e q u i t a b l e  s e r v i t u d e s .



Senator Arliss Sturgulewski
Page 2
January 24, 1989

T h e  n o t e  s u g g e s t s  t h a t  e a s e m e n t s  a r e  g e n e r a l l y  w e l l  u n d e r ­
s t o o d  b y  c o u r t s  b u t  c o v e n a n t s  a n d  s e r v i t u d e s  l e s s  s o .  A n d  
t h e  n o t e  s u g g e s t s  t h a t  t h e  s o l u t i o n  t o  t h e s e  u n d e r s t a n d i n g s  
( o r  p o s s i b l e  m i s u n d e r s t a n d i n g s )  w o u l d  n o t  b e  t h e  c r e a t i o n  o f  
a  f o u r t h  a n d  n e w  f o r m  o f  i n t e r e s t ,  b y  w h a t e v e r  n a m e .

T h e  s u g g e s t e d  s o l u t i o n  i s  t o  t a k e  t h e  e a s e m e n t ,  t h e  w e l l -  
u n d e r s t o o d  m e c h a n i s m ,  a n d  r e m o v e  t h e  c o m m o n  l a w  l i m i t a t i o n s  
o n  i t s  u s e  t o  s o l v e  t h e  p r o b l e m  o f  c o n s e r v a t i o n  e a s e m e n t s .  
T h e s e  c o m m o n  l a v /  p r o b l e m s  a r e  s t a t e d  i n  S e c .  3 4 .  1 7 . 0 3 0 .

I f  I  m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

R A B : k b  
w k k l / 0 7 1

E n c l o s u r e
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* CONSERVATK

UNIFORM CONSERVATION EASEMENT ACT
Table o f  Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws Effective Date Statutory Citation

Arizona................. 1985, C. 171 4-18-1985 • A.R.S. §§ 33-271 to 33-276.
District of Colum­ D.C.law 6-113 5-16-1986 D.CiCode 1 9 £ \ §§ 45-2601 to 45-2605.
bia
Indiana................. 1984, H.1074 9-1-1984 West's A.I.C. 32-5-2.6-1 to 32-5-2.6-7.
M aine ................... 1985, c. 395 6-21-1985 0 33 MRSA §§ 476 to 479-B.
Minnesota............. 1985, c. 232 5-24-1985 ° M.S.A. §§ 84C.01 to 84C.05.
Mississippi............. 1986, C. 404 3-27-1986 Code 1972, §§ 89-19-1 to 89-19-13.
Nevada ................. 1983, c. 291 5-13-1983° N.R.S.111.390 to 111.400.
Texas..................... 1983, c. 434 9-1-1983 V.T.C.A., Natural Resources Code §§ 183.001

to 183.005.
Wisconsin............. 1981, c. 261 4-27-1982 W.S.A. 700.40.

“ Date of approval.

Historical Note
The Uniform Conservation Easement Act was approved prefatory note and comments arc set forth in this supple-

by the National Conference o f Commissioners on Uniform ment.
State Laws in 1981. The complete teat o f the act, the

PREFATORY NOTE
The Act enables durable restrictions and affirm ative obligations to be attached to real property to 

protect natural and historic resources. Under the conditions spelled ou t in the Act, the restrictions 
and obligations a re  immune from certain common law impediments which might otherwise be raised. 
The Act maximizes the freedom of the creators of the transaction to impose restrictions on the use of 
land and improvements in order to protect them, and it allows a similar latitude to impose affirm ative 
duties for the sam e purposes. In each instance, if the requirem ents of the Act are satisfied, the 
restrictions or affirm ative duties are  binding upon the successors and assigns of the original parties.

The A ct thus makes it possible for Owner to tran sfe r a  restriction upon the use of Blackacre to 
Conservation, Inc., which will be enforceable by Conservation and its successors w hether or not 
Conservation has an interest in land benefitted by the restriction, which is assignable although 
unattached to any such in terest in fact, and which has not arisen under circumstances where the 
traditional conditions of privity of esta te  and "touch and concern" applicable to covenants real are 
present. So, also, the Act enables the Owner of H eritage Home to obligate himself and future 
owners of H eritage to maintain certain aspects o f the house and to have tha t obligation enforceable 
by Preservation, Inc., even though Preservation has no in terest in property benefitted by the 
obligation. Further, Preservation may obligate itself to take certain affirmative actions to preserve 
the property. In each case, under the Act, the restrictions and obligations bind successors. The Act 
does not itself impose restrictions or affirm ative duties. I t merely allows the parties to do so within 
a consensual arrangem ent freed from common law impediments, if the conditions of the Act are 
complied with.

These conditions are designed to assure th a t protected transactions serve defined protective 
purposes (Section 1(1)) and tha t the protected interest is in a  “holder" which is either a governmental 
body or a charitable organization having an in terest in the subject m atter (Section 1(2)). The interest 
may be created in the same manner as other easem ents in land (Section 2(a)). The Act also enables 
the parties to establish a right in a third party  to enforce the term s of the transaction (Section 
3(a)(3)) if the possessor of the right is also a governm ental unit o r charity (Section 1(3)).

The interests protected by the Act are termed “easem ents.” The terminology reflects a rejection 
of two alternatives suggested in existing s ta te  acts dealing with non-possessorv conservation and 
preservation interests. The first removes the common law disabilities associated with covenants real 
and equitable servitudes in addition to those associated with easem ents. A„ stc;utorily modified, 
these three common law interests retain  their separate existence as instrum ents em plo\3ble for 
conservation and preservation ends. The second approach seeks to create a novel additions' in terest 
which, although unknown to the common law, is, in some ill-defined sense, a statutorily modified 
amalgam of the three traditional common law interests.

58
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The easem ent alternative is favored in the Act for three reasons. First, lawyers and courts are 
} most comfortable with easem ents and easem ent doctrine, less so with restrictive covenants and
j equitable servitudes, and can be expected to experience severe confusion if the Act opts for a hybrid
i fourth in te re s t Second, the easem ent is the basic less-than-fee in terest a t  common law; the
i restrictive covenant and the equitable servitude appeared only because of then-current, bu t now
• outdated, limitations of easem ent doctrine. Finally, non-possessory interests satisfying the require­

ments of covenant real c r  equitable servitude doctrine will invariably m eet the Act’s less demanding 
requirements as "easem ents.” Hence, the Act’s easem ent orientation should not prove prejudicial to 
instrum ents drafted as real covenants or equitable servitudes, although the converse would not be 
true.

In assimilating these easem ents to conventional easements, the Act allows g rea t latitude to the 
parties to the former to arrange their relationship as they see fit. The Act differs in this respect 
from some existing statu tes, such as tha t in effect in M assachusetts, under which interests o f this 
nature are subject to public planning agency review.

There are both practical and philosophical reasons for not subjecting conservation easem ents to a 
public ordering system. The Act has the relatively narrow purpose of sweeping away certain 
common law impediments which might otherwise undermine the easem ents’ w 'id ity , particularly 
those held in gross. It is is the intention to facilitate private g rants tha t serve the ends of land 
conservation and historic preservation, moreover, the requirem ent of public agency approval adds a 
layer of complexity which may discourage private actions. Organizations and property owners may 
be reluctant to become involved in the bureaucratic, and sometimes political, process which public 
agency participation entails. Placing such a requirem ent in the Act may dissuade a  sta te  from 
enacting it for the reason th a t the sta te  does not wish to accept the administrative and fiscal 
responsibilities of such a pr>6 ram.

In addition, controls in the Act and in other sta te  and federal legislation afford fu rther assurance 
that the Act will serve the publ’c interest. To begin with, the very adoption of the Act by a s ta te  
legislature facilitates the enforcem ent of conservation easem ent serving the public interest. O ther 
types of easements, real covenants and equitable servitudes are enforceable, even though their 
myriads of purposes have seldom been expressly scrutinized by sta te  legislative bodies. Moreover, 
Section 1(2) of the Act restricts the entities tha t may hold conservation and preservation easem ents 
to governmental agencies and charitable organizations, neither of which is likely to accept them on 
an indiscriminate basis. Governmental program s th a t extend benefits to private donors of these 
easements provide additional controls against potential abuses. Federal tax sta tu tes and regula­
tions, for example, rigorously define the circumstances under which easem ent donations qualify for 
favorable tax treatm ent. Controls relating to real estate  assessm ent and taxation of restricted 
properties have been, or can be, imposed by sta te  legislatures to prevent easem ent abuses o r to limit 
potential loss of local property tax revenues resulting from unduly favorable assessm ent and 
taxation of these properties. Finally, the American legal system  generally regards private ordering 
of property relationships as sound public policy. A bsent conflict with "onstitutional or sta tu to ry  
requirements, conveyances of fee or non-possessory interests by and am .ng private entities is the 
norm, rather than the exception, in the United States. By eliminating .ertain outmoded easem ent 
impediments which are largely attributable to the absence of a land title recordation system  in 
England centuries earlier, the Act advances the values implicit in this norm.

The Act does not address a number of issues which, though of conceded importance, arc- considered 
extraneous to its primary objective of enabling private parties to enter into consensual arrangem ents 
with charitable organizations or governmental bodies to protect land and buildings w ithout the 
encumbrance of certain potential common law impediments (Section 4). For example, with the 
exception of the requirem ent of Section 2(b) th a t the acceptance of the holder be recorded, the 
formalities and effects o f recordation are left to the sta te 's  registry system; an adopting s ta te  may 
wish to establish special indices for these interests, as has been done in M assachusetts.

Similarly unaddressed are the potential impacts of a s ta te ’s marketable title laws upon the duration 
of conservation easements. The Act provides tha t conservation easem ents have an unlimited 
duration unless the instrum ents creating them provide otherwise (Section 2(c)). The relationship 
between this provision and the m arketable title act or other sta tu tes addressing restrictions on real 
property of unlimited duration should be considered by the adopting state.

The relationship between the Act and local real property assessm ent and taxation practices is not 
dealt with; for example, the effect of an easem ent upon the valuation of burdened real property 
presents issues which are left to the sta te  and local taxation system. The Act enables the 
structuring of transactions so as to achieve tax benefits which may be available under the Internal 
Revenue Code, but parties intending to attain them m ust be mindful of the specific provisions of the 
income, estate and gift tax laws which are applicable. Finally, the Act neither limits nor enlarges the 
power of eminent domain; such m atters as the scope of that power and the entitlem ent of property
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§1 CONSERVATION EASEMENT ACT

owners to compensation upon its exercise are determined not by this Act bu t by the adopting sta te 's  
eminent domain code and related statu tes.

General S tatu tory  Notes
Arizor*. The Arizona act is a substantial adoption o f the 

major provisions o f the Uniform Act. but contains numerous 
variations, omissions and aduilional matter which cannot be 
clearly indicated by statutory notes.

Indiana. Adds section as follows:
“32-5-2.6-7 Taxation
“For the purposes o f IC  6-1.1, real prop.-rty subject to a 

conservation easement shall be assessed and taxed on a basis 
that reflects the easement."

M ississippi. Adds a section as follows:
"§ 89-19-11. Capital improvements on property upon 

which easements have been granted.
“With the exception of ‘Mississippi Landmarks,’ as de­

fined by the Antiquities Law o f M ississippi (Section 39-7-1 
et seq., Mississippi r ode o f 1972) and o f properties entered 
in the National Register o f Historic Places, no public mon­

ey, derived either from a special fund or the General Fund, 
shall be expended for capital improvements on any real 
property upon which a conservation easement has been 
granted unless the conservation easement is perpetual, a 
governmental body is the holder o f the easement and the 
capital improvements arc solely for the use and benefit of 
such holder."

Nevada. The Nevada act is a substantial adoption o f the 
major provisions o f the Uniform Act, but contains numerous 
variations, omissions and additional matter which cannot be 
clearly indicated by statutory notes.

New York. Sections 49-0301 to 49-0311 of the New 
York Environmental Conservation La./ do not constitute a 
substantial adoption o f the Uniform Act. although they 
contain some sim ilar provisions and have the same general 
purpet*.

U N I F O R M  C O N S E R V A T I O N  E A S E M E N T  A C T  

1981 ACT

An A c t to be known as the U n ifo rm  Conservation Easement A c t, re la tin g  to (here in se rt 
the sub ject m a tte r requ irem ents o f the various states).
Section Section
1. Definitions. 4. Validity.
2. Creation, Conveyance. Acceptance and Duration. 5. Applicability.
3. Judicial Actions. 6. Uniformity o f Application and Construction.

§ 1. [Definitions]
As used in th is A ct, unless the con tex t o therw ise requires:
(1) "Conservation easement" means a nonpossessory in te re s t o f a ho lder in real 

p rope rty imposing lim ita tions o r a ffirm a tiv e  ob liga tions the purposes o f which include 
re ta in ing o r pro tec ting na tu ra l, scenic, o r open-space values o f rea l p rope rty , assuring its 
ava ila b ility  fo r ag ricu ltu ra l, fo re s t, recreationa l, o r open-space use, p ro tec ting na tu ra l 
resources, m ain ta in ing o r enhancing a ir o r w a te r qua lity , o r p rese rv ing the historical, 
a rch itec tu ra l, archaeological, o r cu ltu ra l aspects o f rea l property .

(2) “ H o lde r”  means:
(i) a governmental body empowered to hold an in te re s t in rea l p rope rty  under the 

laws o f th is State o r the Un ited States; or 
(,i) a charitab le corpora tion, cha ritab le assocL.aon, o r cha ritab le tru s t, the purposes 

o r powers o f which include re ta in ing o r p ro tec ting the na tu ra l, scenic, o r open-spacc 
values o f real property , assu ring the ava ila b ility  o f rea l p rope rty fo r ag ricu ltu ra l, 
fo rest, recreational, o r open-space use, p ro tec ting na tu ra l resources, m ain ta in ing o r 
enhancing a ir o r w a te r qua lity , o r prese rv ing the h is to rica l, a rch itec tu ra l, archaeologi­
cal, o r cu ltu ra l aspects o f rea l property .
(3) "T h ird -pa rty  r ig h t o f en fo rcem en t" means a r ig h t provided in a conservation 

easement to enforce any o f its te rm s granted to a governmenta l body, charitab le 
corporation, charitab le association, o r charitab le tru s t, which, a lthough e lig ib le to be a 
holder, is no t a holder.

COMMENT

Section 1 defines three central elements: can be a holder; and who can possess a "third-
W hat is m eant by a conservation easem ent: who partv  right of enforcement." Onlv those inter-
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CONSERVATION EASEMENT ACT § 2

ests held by a "holder,” as defined by the Act, 
fall within the definitions of protected ease­
ments. Such easem ents are defined as interests 
in real property. Even if so held, the easem ent 
must serve one or more of the following pur­
poses: Protection of natural o r open-space re­
sources; protection of air or w ater quality; pres­
ervation of the historical aspects of property; or 
other similar objectives spelled ou t in subsection
(1).

A "holder" may be a governm ental unit hav­
ing specified powers (subsection (2)(i)) or certain 
types of charitable corporations, associa^.'^ns, 
and trusts , provided th a t the purposes o f the 
holder include those same purposes for which 
the conservation easem ent could have been cre­
ated in the first place (subsection (2)(ii)). The 
word "charitable", in Section 1(2) and (3), de­
scribes organizations th a t a re  charities according 
to the common law definition regardless of their 
sta tus as exempt organizations under any tax 
law.

Recognition of a  "third-party righ t of enforce­
m ent" enables the parties to struc tu re  into the 
transaction a party  tha t is not an easem ent 
"holder," bu t which, nonetheless, has the r g h t  
to enforce the term s of the easem ent (Sections 
1(3), 3(a)(3)). B ut the possessor of the third-par­
ty  enforcem ent righ t m ust be a governmental 
body or a charitable corporation, association, or 
tru st. Thus, if Owner tran sfe rs  a conservation 
easem ent on Blackacr” to Conservation, Inc., he 
could g ran t to Preservation, Inc., a charitable 
corporation, the righ t to enforce the term s o f the 
easement., even though Preservation was not the 
holder, 3nd Preservation would be free o f the 
common law impediment? eliminated by the Act 
(Section 4). U nder this Act, however, Owner 
could not g ran t a similar r igh t to Neighbor, a 
private person. B ut w hether such a g ran t might 
be v. lid under o ther applicable law of the adopt­
ing s ta te  is left to the law o f th z t sta te . (Section 
5(c).)

Action in A dopting Ju risd ic tions
Variations from O ffic ia l Text:

D istric t o f Columbia. Introductory m a te tv , reads: "Fo r 
tue purposes o f this act, the term:".

Maine. In  subscc, (1), om its "or prc-.rving the histori­
cal, architectural, archaeological, or cu ltura l aspects” .

In  subsccs. (2)(ii) and (3), substitutes "nonprofit corpora­
tion" for "charitable corporation, charitable association".

Additionally, defines “real property" to include surface 
waters.

M ississippi. Section reads:
“For purposes o f this chapter, the following to rd s shall 

have Ihe meaning ascribed herein unless the context other­
wise requires:

"(1) 'Conservation easement’ shall mean a ronpossesso- 
ry interest o f a holder in real property imposing lim ita­
tions or affirmative obligations, the purposes o f which 
include retaining or protecting natural, scenic, historical 
or open-space values o f real property, assuring its avail­
ability for agricultural, forest, recreational, educational or 
open-space use, protecting natural features and resources, 
maintaining or enhancing air and water quality or pre­
serving the natural, historical, architectural, archaeologi­
cal or cu ltura l aspects o f real property.

"(2) ’Holder* shall meaneither:
"(a) A govenunei :ai body empowered by the law o f 

this state or the United States to hold an interest >n real 
property; or

“(b) A  private, nonprol. charitable or educational 
corporation, association or It s i, the purposes or pow­
ers of which include retaining or protecting the natural, 
scenic, historical or open-space values o f real property,

assuring the availability o f real property for agri­
cu ltura l, forest, recreational, educational or open-space 
use, protecting natural features and resources, main­
taining or enhancing air or water quality or preserving 
the natural, historical, architectural, archaeological or 
cu ltu ra l aspects o f real property which is the recipient 
or grantee o f a conservation easement.
“(3) ‘Third-party right o f enforcement’ shall mean a 

right granted in a conservation easement to a governmen­
tal body or private, nonprofit charitable corporation, asso­
ciation or trust, which is not a holder but which is eligible 
to be b holder, to enforce any o f the terms o f the 
conservation easement.

"(4) 'Person' shall mean any natural person or legal 
entity.”
Texas. In  subsec. ( I) , substitutes "designed to" for "the 

purposes o f which include" (with conforming grammatical 
variations not affecting substance, e.g., "retain" for "retain­
ing").

In  subsec, (2)(ii), substitutes "created or empowered to” 
for "the purposes or powers o f which include" (with con­
forming grammatical variations not affecting substance, e.g., 
“retain" for "retaining").

In  subsec. (3), substitutes "that is eligible to be a holder 
but is not a holder" for ", which, although eligible to be a 
holder, is not a holder".

Adds subsec. (4) as follows: “ 'Servient estate' means the 
real property burdened by the conservation easement."

W isconsin. In  subsec. (1). inserts “preserving a burial 
site, as defined in s. 157.70(1)05)," following "water qua li­
ty ," .

L ibrary  References
Health and Environment «=25.5(4).
C.J.S. Health and Environment §§ 91 et seq., 130. 132.

§ 2. (Creation, Conveyance, Acceptance and Duration]
(a) Except as otherw ise provided in th is A ct, a conserva tion easement may be created, 

conveyed, recorded, assigned, released, modified, te rm ina ted , o r o therw ise a lte red o r 
affected in the same manner as o the r easements.

(b) No r ig h t o r du ty in fa vo r u  o r aga ins t a ho lder and no r ig h t in fa vo r o f a person 
having a th ird -pa rty  r ig h t o f enforcement arises under a conservation easement before its 
acceptance by the holder and a recordation o f the acceptance.
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§ 2 CONSERVATION EASEMENT ACT
CONSERVATION I

(c) E xcep t as provided in Section 3(b), a conservation easement is un lim ited in duration 
unless the in s trum en t crea ting i t  o therw ise provides.

(d) A n in te re s t in rea l p rope rty in existence a t the tim e a conservation easement is 
created is no t im pa ired by i t  unless the owner o f the in te re s t is a p a rty  to the conservation 
easement o r consents to it.

COMMENT
Section 2(a) provides that, except to the extent 

otherwise indicated in the Act, conservation 
easem ents are  indistinguishable from easements 
recognized under the pre-Act law of the state  in 
terms of their creation, conveyance, recordation, 
assignment, release, modification, termination or 
alteration. In this regard, subsection (a) reflects 
the Act’s overall philosophy of bringing less- 
than-fee conservation in terests under the formal 
easem ent rubric and of extending that rubric to 
the extent necessary to effectuate the Act's pur­
poses given the adopting s ta te ’s existing com­
mon law and sta tu to ry  framework. For exam­
ple, the ita te’s requirem ents concerning release 
of conventional easem ents applj as well to con­
servation easem ents because notning in the Act 
provides otherwise. On the o ther hand, if the 
sta te 's  existing law does not perm it easem ents in 
gross to be assigned, it will not be applicable to 
conservation easem ents because Section 4(2) ef­
fectively authorizes their assignment.

Conservation and preservation organizations 
using easem ent program s have indicated a con­
cern th a t instrum ents purporting to impcse af­
firmative obligations on the holder may be uni­
laterally executed by grantors and recorded 
without notice to or acceptance by the holder 
ostensibly responsible for the performance of 
the affirm ative obligations. Subsection (b) 
makes clear th a t neither a holder nor a  person 
having a  third-party enforcement right has any

rights or duties under the easem ent prior to the 
recordation o f the holder’s acceptance of i t

The Act enables parties to create a  conserva­
tion easem ent of unlimited duration subject to 
tne power of a  court to modify or term inate it in 
sta tes whose case or sta tu te  law accords their 
courts th a t power in the case of easement. See 
Section 3(b). The latitude given the parties is 
consistent with the philosophical premise of the 
Act. However, there are additional safeguards; 
for example, easem ents may be created only for 
certain purposes and may be held only by certain 
"holders.” These limitations find their place 
comfortably within similar limitations applicable 
to charitable trusts , whose duration may also 
have no limit. Allowing the parties to create 
such easem ents also enables them to fit within 
federal tax law requirem ents th a t the interest be 
"in perpetuity" if certain tax benefits are to be 
derived.

Obviously, an easem ent cannot impair prior 
rights of owners o f interests in the burdened 
property existing when the easem ent comes into 
being unless those owners join in the easement 
or consent to it. The easem ent property thus 
would be subject to existing liens, encumbrances 
and o ther property rights (such as subsurface 
mineral rights) which pre-exist the easement, 
unless the owners o f those rights release them 
or subordinate them to the easement. (Section 
2(d).)

Action in Adopting Jurisdictions
Variations from  O ffic ia l T e n :

District o f Columbia. Section rends:
"(aXO Except as otherwise provided in this act, a conser­

vation easement may be created, conveyed, recorded, as­
signed, released, modified, terminated, or otherwise altered 
or affected in the same manner as other easements, provided 
that the recordation o f any conservation casement as defined 
in section 2, or o f any assignment, release, modification, 
termination, or other alteration o f a conservation easement 
shall be exempt from the recordation tax imposed by section 
303 of the D istn c l o f Columbia Real Estate Deed Rec­
ordation Tax Act, approved March 2. 1962 (76 Stal. 12; 
D.C.Code, sec. 45-923), and from the transfer lax imposed 
by section 403 o f the D istrict o f Columbia Revenue Act of 
I9E0. effective September 13, 1980 (DC .Law  3-92; D C. 
Code, sec. 47-903).

"(2) The exemption provided for in subsection (2) of 
this section shall not apply i f  the consideration for the 
conservation easement exceeds SI00 in value.
"(b) No right or duty in favor o f or against a person 

having a third-party right o f . nforcement anses under a 
conservation easement before us acceptance by the holder 
and a iccordation of the acceptance.

"(c) Except as provided in sc non 4(b), a conservation 
easement is unlim ited in dur.v on unless the instrument 
creating it otherwise provides.

"(d) An interest in real property in existence at the lime a 
conseivation easement is created is not impaired by it unless 
the owner o f the interest is a party to the conservation 
easement or consents to it.

"(e) A conservation easement is va lid even under the 
following circumstances:

"( I)  I t  is not appurtenant to an interest in real proper-
tv".

"(2) I t  can be or hat. been assigned to another holder;
"(3) I t  is not o f a character that has been recognized 

traditionally at common law;
"(4) I t  imposes a negative burden:
"(5) It imposes affirmative obligations upon the owner 

o f an interest in Ihe burdened property or upon the 
holder;

"(6) The benefit does not touch or concern real proper­
ty; or

"(7) There is no p riv ily  o f estate o r o f contract." 
Maine. In subse- (a), adds "created by written instru­

ment" at the end thcieof.
Subsec. (b) reads: "N o right or du ly in favor o f or against 

a holder anses under a conservation easement unless it is 
accepted by the holder and no nght in favor o f a person

h iv ing i  3rd-party nght c 
conservation ei-ement un le  
h iv ing i  3rd-pirty nght o f

Subsec. (c) reads:
"Except as provided in t 

easement is unlim ited in du:
“A . The instrument ere
"B . Change o f circum st 

longer in the public intere 
under section 478."

Adds a subsection which t 
a conservation easement mu 
at what times representative 
easement or o f any persor 
enforcement sha ll be entitle 
compliance"

M ississippi. In subscc. i 
same method and manner o  
in the same manner as othe

In  subsec. (b), substitutes 
third-party righ t" for "no ng 
third-party right” .

In  subsec. (c), inserts "
In  subsec. (d), substitutes 

" it"  following " is not tmpai

Health and Environment 
CJ.S . Health and Enviro

§ 3. [Judicial Acti
(a) A n action a ffe

(1) an owner o f
(2) a holder o f i
(3) a person hat
(4) a person au t

(b) This A c t does . 
easement in accorda

Section 3 identifies f 
who may bring actior 
term inate conservation 
parcels burdened by cr 
otherwise affect conse 
ere of interests in re 
easem ents m ight wish 
easem ents also impose 
these duties are b read  
ers and persons havint 
forcement might obvio 
enforce restrictions ot 
burdened properties, 
categories of persons 
from the explicit term 
the Act also recogniz 
applicable law may ere 
sons. For example, i 
the A ttorney General t 
capacity as supervisor 
by s ta tu te  o r a t comm

62



EASEMENT ACT 

ilim ited in du ra tion

vation easement is 
co the conservation

•aseraent prior to the 
acceptance of i t  
to create a conserva- 
i duration subject to 
lify or term inate it in 
:te law accords their 
se of easement. See 
given the parties is 

phical premise of the 
dditional safeguards; 
v be created only for 
e held only by certain 
ms find their place 
limitations applicable 
e duration may also 
he parties to create 

es them to fit within 
.s that the in terest be 
ax benefits are to be

cannot impair prior 
;sts in the burdened 
easement comes into 
join in the easem ent 
ement piv,perty thus 
; lie.is. encumbrances 
(such as subsurface 

•exist die easement,
• rights release them 

easem ent (Section

y in exitlccqe at the time a 
s not immured by it unless 
larty to the conservation

is valid even under the

an interest in real proper-

isigned to mother holder; 
that has been recognized

■irden;
bligauons upon the owner 
•d proper.) or upon Ihe

ch or concern real propcr-

estate cr of contract." 
created by written instru-

duty in fa ior of or against 
non easee-.rnt unless it is 
ight in fa.or o f a person

having a 3rd-party right o f enforcement arises unoer a 
conservation easement unless it is accepted by any person 
having a 3rd-party right o f enforcement.’*

Subsec. (c) reads:
‘‘Except u  provided in th is subchapter, a conservation 

easement is unlim ited in duration unless:
"A . The instrument creating it otherwise provides; or
“B. Change o f circumstances renders the easement no 

longer in the public interest as determined in an action 
under section 478."

Adds a subsection which reads: "The instrument creating 
a conservation easement must provide in what manner and 
at what times representatives o f the holder o f a conservation 
easement or o f any person having a 3rd-party right o f 
enforcement shall be entitled to enter the land to assure 
compliance."

M ississipp i. In  subsec. (a), substitutes ‘‘jfTected in the 
same method and manner as other easements" for "affected 
in the same manner as other easements".

In  subsec. (b), substitutes "no right o f j  person having a 
third-party right" for “no right in favor o f a person having a 
third-party right".

In  subsec. (c), inserts " its” following "unlim ited in".
In subsec. (d), substitutes “ the conservation easement" for 

" it"  following “is not impaired by".

r  CONSERVATION EASEMENT ACT

Texas. Sulisec. (b) reads as follows: “A  right or duty in 
favor o f or against a holder and a right in favor o f a person 
having a third-party right o f enforcement does not Arise 
under a conservation easement before its acceptance by the 
holder and the recordation o f the acceptance."

In  subsec. (c), substitutes “makes some other provision" 
for "otherwise provides".

In  subsec. (d), substitutes “ that exists in real property" for 
" in  real property in existence" and omits “by it"  following 
“ impaired".

Adds subsections as follows:
"(e) A  conservation easement must be created in writing, 

acknowledged and recorded in the deed records o f the 
county in which the servient estate is located, and must 
include a legal description o f the real property which consti­
tutes the servient estate.

“(0 I f  land that has been subject to a conservation ease­
ment is no longer subject to such easement, an additional 
tax is imposed on the land equal to the difference, i f  any, 
between the taxes imposed on the land for each o f the five 
years preceding the year in which the easement terminates 
and the taxes that would have been imposed had the land 
not been subject to a conservation easement in each o f those 
years, plus interest at an annual rate o f seven percen. 
calculated from the dates on which the differences would 
have become due."

W isconsin. Makes minor language changes not affecting 
substance.

§3

L ibrary  References
Health and Environment ^=25.5(4).
CJ.S. Health and Environment §§ 91 et seq., 130, 132.

§ 3. [J u d ic ia l A c tio n s ]
(a) A n  action a ffe c tin g  a conservation easement m ay be b ro ugh t by:

(1) an owner o f an in te res t in the real p rope rty burdened by the easement;
(2) a holder o f the easement;
(3) a person having a th ird -pa rty  r ig h t o f enforcement; o r
(4) a person au thorized by o the r law.

(b) Th is A c t does no t a ffe c t the power o f a cou rt to  m od ify  o r te rm ina te a conservation 
easement in accordance w ith  the princip les o f law and equ ity .

COMMENT

Section 3 identifies four categories of persons 
who may bring actions to enforce, modify or 
term inate conservation easem ents, quiet title to 
parcels burdened by conservation easem ents, or 
otherwise affect conservation easem ents. Own­
ers o f interests in real property burdened by 
easem ents might wish to sue in cases where the 
easem ents also impose duties upon holders and 
these duties are breached by the holders. Hold­
ers and persons having third-party rights of en­
forcement might obviously wish to bring su it to 
enforce restrictions on the owners' use of the 
burdened properties. In addition to these three 
categories of persons who derive their standing 
from the explicit term s of the easem ent itself, 
the Act also recognizes tha t the sta te 's  other 
applicable law may create standing in o ther per­
sons. For example, independently of the Act, 
the A ttorney General coo'd have standing in his 
capacity as supervisor of charitable trusts , either 
by sta tu te  or a t common law.

63

A restriction burdening real property in perpe­
tuity  o r fo r long periods can fail o f its purposes 
because of changed conditions affecting the 
property or its environs, because the hoi , r  of 
the conservation easem ent may cease to exist, or 
for o ther reasons not anticipated a t  the time of 
its creation. A variety o f doctrines, including 
the doctrines of changed conditions and cy pres, 
have been judicially developed and, in many 
states, legislatively sanctioned as a basis for 
responding to these vagaries. Under the 
changed conditions doctrine, privately created 
restrictions on land use may be terminated or 
modified if they nc longer substantially achieve 
their purpose due to the changed conditions. 
Under the s ta tu te  or case law of some states, the 
court's order limiting or term inating the restric­
tion may include such term s and concitions, in­
cluding m onetary adjustm ents, as it deems nec­
essary to protect the public interest and to as­
sure an equitable resolution of the problem.



§3 CONSERVATION EASEMENT ACT CONSERVATION l

The doctrine is applicable to real covenants and 
equitable servitudes in all states, but its applica­
tion to easements is problematic in many states.

U nder the doctrine of cy pres, if the purposes 
o f a charitable tru s t cannot carried out because 
circumstances have changed a fte r the tru s t came 
into being or, for any other reason, the settlor's 
charitable intentions cannot be effectuated, 
courts under their equitable powers may pre­
scribe term s and conditions tha t may best enable 
the general charitable objective to be achieved

while altering specific provisions ot the trust. 
So, also, in cases where a charitable trustee 
ceases to exist or cannot carry out its responsi­
bilities, the court will appoint a substitute tru s t­
ee upon proper application and will not allow the 
tru s t to  fail.

The Act leaves intact the existing case and 
s ta tu te  law of adopting states as it relates to the 
modification and termination of easem ents and 
the enforcem ent of charitable trusts.

Action in Adopting Ju risd ic tions
Variations from O fficia l Text:

Indiana. In  subsec. (b), adds the following at the end 
thereof: " , or the termination o f a conservation easement by 
agreement o f the grantor and grantee."

Maine. Section reads:
“ I . Action or intervention. An action affecting a con­

servation easement may be brought or inter 'cned in by:
"A . An o w rir  o f an interest in the real property bur­

dened by the easement;
"B. A  holder o f Ihe easement; or 
"C. A  person having a 3rd-pany right o f enforcement.
"2. Intervention only. An action affecting n conserva­

tion easement may be intervened in by the State or a 
political subdivision o f the State in which the real property 
burdened by the easement is located.

"3. Power o f court. This subchapter does not affect the 
power o f a court to enforce a conservation easement by 
injunction or proceeding in equity or to modify or terminate 
a conservation easement in accordance with principles of

law and equity. A court may deny equitable enforcement o f 
a conservation easement when it finds that change o f cir­
cumstances has rendered that easement no longer in the 
public interest. I f  the court so finds, the court may allow 
damages as the only remedy in an action to enforce the 
easement.
No comparative economic test may be used to determine 
under this subsection i f  a conservation easement is in the 
public interest."

M ississippi. In  subsec. (a), substitutes "Any action" for 
"An action".

Subsec. (aX4) reads: "A  person otherwise authorized and 
empowered by law."

In  subsec. (b), inserts " , and shall not be construed to," 
following "This Act does not".

Texas. In  subsec. (aX4), inserts "some" following "au­
thorized by” .

W isconsin. Makes minor language changes not affecting 
substance.

L ibrary  References
Health and Environment «=>23.5(4).
CJ.S. Health and Environment §§ 91 et seq„ 130, 132.

§ 4. [V a lid ity ]
A conservation easement is va lid even though:
(1) i t  is no t appurtenant to an in te res t in rea l p roperty ;
(2) i t  can be o r has been assigned to another holder;
(3) i t  is not a o f a character th a t has been recognized trad itio n a lly  a t common law;
(4) i t  imposes a negative burden;
(5) i t  im oses a ffirm a tive  obligations upon the owner o f an in te re s t in the burdened 

p rope rty o r upon the holder;
(6) the bene fit ’oes not touch o r concern real p roperty ; o r
(7) there is no p r iv ity  o f estate o r o f contract.

COMMENT
One of the Act’s basic goals is to remove 

outmoded common law defenses that could im­
pede the use of easements for conservation or 
preservation ends. Section 4 addresses this goal 
by comprehensively identifying these defenses 
and negating their use in actions to enforce 
conservation or preservation easements.

Subsection (1) indicates th a t easements, the 
benefit of which is held in gross, may be en­
forced against the grantor or his successors or 
assigns. By stating that the easement need not

be appurtenant to an interest in real property, it 
eliminates the requirem ent in force in some 
sta tes th a t the holder of the easement m ust own 
an in terest in real property (the "dominant es­
tate") benefitted by the easement.

Subsection (2) also clarifies common law by 
providing that an easem ent may be enforced by 
an assignee of the holder.

Subsection (3) addresses the problem posed by 
the common law's recognition of easements that

served only a  limited nu 
reluctance to approve sc 
Easements serving the 
vation ends enumerated 
of enforcem ent under t.‘ 
cordingly, subsection (3 
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Variations from O ffic ia l Text 
D istr ic t of Columbia. Om:
Maine. In  subset. (1), in: 

fo llow ing "to".
Adds a subsec. (8) which r 

successor and assigns o f the 1

Health and Environment «= 
CJ.S . Health and Envirom

§ 5. [A p p lic a b ility ]

(a) This A c t applies 
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(b) This A c t applies 
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CONSERVATION EASEMENT ACT § 5

served only a limited num ber of purposes and its 
reluctance to approve so-called "novel incidents." 
Easem ents serving the conservation and preser­
vation ends enumerated in Section 1(1) might fail 
of enforcem ent under this restrictive view. Ac­
cordingly, subsection (3) establishes th a t conser­
vation or preservation easem ents are not unen­
forceable solely because they do not serve pur­
poses or fall within the categories of easem ents 
traditionally recognized a t common law.

Subsection (4) deals with a  variant o f the fore­
going problem. The common law recognized 
only a limited number of "negative easem ents” 
—those preventing the owner of the burdened 
land from performing acts on his land th a t he 
would be privileged to perform absent the ease­
ment. Because a fa r wider range of negative 
burdens than those recognized a t  common law 
might be imposed by conservation or preserva­
tion easements, subsection (4) modifies the com­
mon law by eliminating the defense th a t a  con­
servation or preservation easem ent imposes a 
"novel” negative burden.

Subsection (5) addresses the opposite prob­
lem—the unenforceability a t  common law of an 
easem ent th a t imposes affirm ative obligations 
upon either the owner of the burdened property 
or upon the holder. N either of those interests 
was viewed by the common law as true  ease­
ments a t  all. The first, in fact, was labelled a 
“spurious” easem ent because it obligated the 
owner of the burdened property to perform af­
firmative acts. (The spurious easem ent was dis­
tinguished from an affirm ative easem ent, illus­
trated  by a right o f way, which empowered the

easem ent's holder to perform acts on the bur­
dened property th a t the holder would not have 
been privileged to perform absent the easement.)

Achievement of conservation or preservation 
goals may require th a t affirm ative obligations 
be incurred by the burdened property owner or 
by the easem ent holder or both. For example, 
the donor of a facade easement, one type of 
preservation easem ent, may agree to restore the 
facade to its original state; conversely, the hold­
er o f a facade easem ent may agree to undertake 
restoration. In either case, the preservation 
easem ent would impose affirm ative obligations. 
Subsection (5) trea ts both interests as easem ents 
and establishes th a t neither would be unenforce­
able solely because it is affirm ative in nature.

Subsections (6) and (7) preclude the touch and 
concern and privity of esta te  or contract defens­
es, respectively. Strictly speaking, they do not 
belong in the Act because they have traditionally 
been asserted as defenses against the enforce­
m ent not of easem ents but of real covenants and 
of equitable servitudes. The case law dealing 
with these three classes o f interests, however, 
had become so confused and arcane over the 
centuries th a t defenses appropriate to one of 
these classes may incorrectly be deemed applica­
ble to another. The inclusion of the touch and 
concern and privity defenses in Section 4 is a 
cautionary measure, intended to safeguard  con­
servation and preservation easem ents from  in­
validation by courts th a t might inadvertently 
confuse them with real covenants or equitable 
servitudes.

A ction in Adopting Ju risd ictions
Variations from O ffic ia l Text:

D istr ic t of Columbia. Omits this section.
M aine. In subsec. (1), inserts "or does not run with" 

following "to".
Adds a subsec. (8) which reads: “ It does not run to the 

wiccessor and assigns o f the holder."

M ississippi. Introductory material readJ: "A  conserva­
tion easement shall be va lid despite the follow ing”.

Id  subsec. (2), substitutes " I t  may be" for “ It can be".
T e a s . In  subsec. (5), substitutes "on" for "upon" in 

both ttstances.
W lsi onair. Makes minor language changes not affecting 

substan te.

Library  References
Health and Environment «=25.5(4).
CJ.S . Health and Environment §§ 91 et seq., 130. 132. v

V

§ 5. [A p p lic a b il ity ] ' • / ’
(a) This A c t applies to any in te re s t created a fte r its e ffec tive date which complies w ith  

th is A ct, whether designated as a conservation easement o r as a covenant, equitab le 
servitude, res tric tion , easement, o r otherw ise.

(b) This A c t applies to any in te re s t created before its e ffec tive date i f  i t  wou ld have 
been enforceable had i t  been created a fte r its e ffec tive date unless re troac tive application 
contravenes the constitu tion o r law o f th is S tate o r the United States.

(c) This A c t does no t inva lida te any in te rest, whe the r dosignaced as a conservation or 
preservation easement or as a covenant, equitab le servitude, res tric tion , easement, or 
otherw ise, th a t is enforceable under o the r law o f th is State.

COMMENT

There are four classes o f interests to which g -
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the Act might be made applicable: (1) those 
created after its passage which comply with it in 
form and purpose; (2) those created before the 
Act’s passage which comply with the Act and 
which would not have been invalid under the 
pertinent pie-Act sta tu to ry  or case law either 
because the la tter explicitly validated interests 
o f the kind recognized by the Act or, a t least, 
was silent on the issue; (3) those created either 
before o r after the Act which do not comply with 
the Act bu t which are valid under the sta te 's  
s ta tu te  or case law; and (4) those created before 
the Act’s passage which comply with the Act but 
which would have been invalid under the perti­
nent pre-Act statu tory  or case law.

It is the purpose of Section 5 to establish or 
confirm the validity o f the first three classes of 
interests. Subsection (a) establishes the validity 
o f the first class of interests, w hether o r not 
they are designated as conservation or preserva­

tion easem ents. Subsection (b) establishes the 
validity under the Act of the second class. Sub­
section (c) confirms the validity of the third class 
independently of the Act by disavowing the in­
tent to invalidate any in terest th a t does comply 
with o ther applicable law.

Constitutional difficulties could arise, how­
ever, if the Act sought retroactively to confer 
blanket validity upon the fourth class of inter­
ests. The owner o f the land ostensibly burdened 
by the formerly invalid in terest m ight well suc­
ceed in arguing th a t his property would be ” tak- 
en" without ju s t compensation w ere th a t in terest 
subsequently validated by the Act. Subsection 
(b) addresses this difficulty by precluding retro ­
active application o f the Act if such application 
‘‘would contravene the constitution or laws of 
(the) S tate or of the United S tates." That deter­
mination, of course, would have to be made by a 
court.

A ction in  A dopting Ju risd ic tions
Vartitioas from O fficia l Text:

M iln e . Subsec. (b) reads: "This subchapter applies to 
any conservation easement created before the effective dale 
o f this subchapter i f  the conservation easement would have 
been enforceable had it been created after the effective date 
o f this subchnptcr, unless retroactive application contravenes 
Ihe Constitution o f Maine or the United States Constitu­
tion."

M ississippi. Section reads:
"( I)  This chapter shall apply to an interest created after 

the effective date o f this chapter, whether the interest is 
designated as a conservation easement or as a covenant, 
equitable servitude, restriction, easement or otherwise, as 
long as such interest complies with the provisions o f this 
chapter.

"(2) This chapter shall apply to any interest created prior 
to the effective date o f this chapter i f  the interest would have 
been enforceable hsd it been created after the effective dale 
o f this chapter unless retroactive application would contra­

vene the Constitution or laws o f in is state or the United 
States.

"(3) This chapter shall not invalidate any interest, wheth­
er designated as a conservation or preservation easement or 
as a covenant, equitable servitude, restriction, easement or 
otherwise, that is enforceable under any other law o f this 
state.

"(4) The provisions o f this chapter are cumulative and 
supplemental to any other provision or law ."

Texas. In  «ubsec. (a), substitutes "on or after September 
1, 1983, that" for "after its effective date which".

In subsec. (b), substitutes "September I , 1983" for "effec­
tive date" where first appearing and “on or after September 
1, 1983" for "after its effective date".

Wisconsin. Omits subsec. (a) and (b).
In subsec. (c), om its reference to preservation easement 

and makes minor language changes not affecting substance.

L ibrary  References
Health and Environment £=25.5(4).
CJ.S. Health and Environment §§ 91 et seq., 130, 132.

§ 6. [U n ifo rm ity  o f A p p lic a t io n  and C ons tru c tio n ]
This A c t shall be applied and construed to e ffec tua te its genera l purpose to make 

un ifo rm  the laws w ith  respect to the sub ject o f the A c t among states enacting it.
L ibrary  References

Health and Environment £=25.5(2). 106 et seq., 115 et seq., 125 et seq., 133 et seq.
CJ.S. Health and Environment §§ 61 el seq., 91 ct seq.,

u n if o r m

Tc
Jurisdiction

Alaska .......................... V
A riz o n a ........................ 1
Arkansas ..................... 1'
C o lo ra d o ..................... I

D elaw are..................... I '
F lor id a ........................... V

H aw aii........................... V
M aryland..................... V
M a ssa c h u se tts '.. . I
N e v a d a ........................ 1‘
New M exico ............ 1‘
North C a r o lin a ... 1‘
North D akota . . . 1‘
O h io ................................ I 1
Pen nsylvan ia ............ 1‘
Rhode Island — i 1
Sou th  D akota . . . 1‘
Tennessee .................. 1‘
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1 D ate o f approve

Original Uniform Act 
tions s til1 retain the substa 
1939:

Arkansas 
Delaware 
Hawaii 
Maryland 
New Mexico 
Pennsylvania 
Rhode Island 
South Dakota 

Arizona. Adds section 
"12-2505. Coropam ii 
"A . The defense o f t 

sumption o f risk is in a ll c 
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damages shall be reduct 
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negligence in favor o f an 
w ilfu lly  o r wantonly caus 
wrongful death.

"B. In th is section, '£ 
imputed or attributed to 
any."

"12-2506. Joint ana 
tions; apportionment o f t 

"A . Ir, an action for p 
wrongful death, the liabtl 
is  several on ly and is not 
in this section. Each 
amount o f damages alio, 
proportion to that cet'en



WHAT WOULD THE 
B I r h DO?

WHAT IS A
CONSERVATION
EASEMENT?

WHAT KIND OF 
EASEMENTS ARE 
WE TALKING 
ABOUT?

I S  THIS A 
NEW IDEA?

C  (

SB _____ —  ALASKA CONSERVATION EASEMENT 3ILL

SB __  w o u l d  p r o v i d e  t h e  l e g a l  p r o c e s s  t o  c r e a t e
c o n s e r v a t i o n  e a s e m e n t s  on  p r i v a t e  p r o p e r t y  i n  A l a s k a .

A c o n s e r v a t i o n  e a s e m e n t  i s  a l e g a l  a g r e e m e n t  made  
v o l u n t a r i l y  b y  a p r i v a t e  p r o p e r t y  o w n e r  t o  l i m i t ,  f o r  
t h e  b e n e f i t  o f  t h e  p u b l i c ,  t h e  t y p e  o r  amount  o f  u s e  o f  
a p r o p e r t y .  The e a s e m e n t  may b e  d o n a t e d  o r  i t  may be  
s o l d .  An e a s e m e n t  i s  c r e a t e d  t o  p r o t e c t  n a t u r a l ,  
s c e n i c ,  o p e n  s p a c e ,  h i s t o r i c a l  o r  c u l t u r a l  v a l u e s .  The  
e a s e m e n t  i s  a c c e p t e d ,  h e l d  and m o n i t o r e d  b y  a 
g o v e r n m e n t a l  a g e n c y  o r  an a p p r o p r i a t e  n o n p r o f i t  
c o r p o r a t i o n .  S i m p l y  p u t ,  t h e  e a s e m e n t  i s  a r e s t r i c t i o n  
on t h e  u s e  o f  r e a l  e s t a t e .

Two t y p e s  o f  e a s e m e n t s  w h i c h  w o u l d  b e  f r e q u e n t l y  u s e d  
a r e  H i s t o r i c  E a s e m e n t s  and W i l d l i f e  C o n s e r v a t i o n  
E a s e m e n t s .  A t y p i c a l  H i s t o r i c  E a s e m e n t  w o u l d  b e  t h e  
v o l u n t a r y  w r i t t e n  a g r e e m e n t  o f  t h e  o w n e r  o f  a h i s t o r i c  
b u i l d i n g  t o  p r e s e r v e  t h e  h i s t o r i c  c h a r a c t e r  o f  t h e  
b u i l d i n g  a n d  n o t  t o  r e p l a c e  i t  w i t h  a n y  o t h e r  
s t r u c t u r e .  A W i l d l i f e  C o n s e r v a t i o n  E a s e m e n t  m i g h t  
p r o v i d e  f o r  t h e  p e r p e t u a l  p r e s e r v a t i o n  o f  t h e  w a t e r s h e d  
o f  a p a r t i c u l a r l y  u n i q u e  f i s h i n g  s t r e a m  o r  a c r i t i c a l  
w a t e r f o w l  n e s t i n g  a r e a .

No, c o n s e r v a t i o n  e a s e m e n t s  w e r e  f i r s t  u s e d  i n  t h e  
1 8 8 0 s .  A l a s k a  i s  o n e  o f  f o u r  s t a t e s  w i t h o u t  a 
c o n s e r v a t i o n  e a s e m e n t  l a w  t o  t a k e  a d v a n t a g e  o f  t h e  l a n d  
m a n a g e m e n t  t o o l  w h i c h  h a s  b e e n  c a l l e d  a " t e r r i f i c  
a l t e r n a t i v e  t o  f e e  a c q u i s i t i o n . "



P a g e  2

WHY DO WE MEED 
A LAW TO DO 
THIS?

WHAT ARE THE
PUBLIC
ADVANTAGES?

c c

An A l a s k a  c o n s e r v a t i o n  e a s e m e n t  l a w  i s  n e c e s s a r y  
b e c a u s e  t h e  common l a w s  t h a t  g o v e r n  l a n d  d o  n o t  a l l o w  
s u c h  a r e s t r i c t i o n  t o  a t t a c h  t o  t h e  l a n d  . i n  p e r p e t u i t y  
i n  t h o s e  i n s t a n c e s  w h e r e  t h e  G r a n t e e  o f  The E a s e m e n t  
d o e s  n o t  own an  a d j o i n i n g  p a r c e l  o f  l a n d .  The new l a w  
w o u l d  r e m o v e  t h a t  r e s t r i c t i o n  t o  a l l o w  c e r t a i n  
c h a r i t a b l e  an d  g o v e r n m e n t a l  o r g a n i z a t i o n s  t o  h a v e  
e n f o r c e a b l e  e a s e m e n t s  w i t h o u t  o w n i n g  t h e  a d j o i n i n g  
l a n d .

SB __  i s  e s s e n t i a l l y  v e r b a t i m  f r o m  t h e  U n i f o r m
C o n s e r v a t i o n  A c t  w h i c h  w as  d r a f t e d  a s  a m o d e l  l a w  by  
t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  on U n i f o r m  
S t a t e  L aw s.

A c o n s e r v a t i o n  e a s e m e n t  p r o v i d e s  a c o s t - e f f e c t i v e  way  
t o  p r o t e c t  p u b l i c  v a l u e s  o f  p r i v a t e  l a n d .  T h e s e  v a l u e s  
may b e  n a t u r a l ,  h i s t o r i c ,  s c e n i c  o r  c u l t u r a l .  I t  
a l l o w s  s u c h  v a l u e s  t o  b e  p r o t e c t e d  w i t h o u t  t h e  c o s t  o f  
f e e  s i m p l e  p u r c h a s e  o f  l a n d .  The l a n d  s t a y s  i n  p r i v a t e  
o w n e r s h i p .

3 e c a u s e  t h e  l a n d  s t a y s  i n  p r i v a t e  h a n d s ,  i t  a l s o  s t a y s  
on t h e  l o c a l  t a x  r o l l s . The a s s e s s e d  v a l u a t i o n  may  
i n c r e a s e  o r  d e c r e a s e  d e p e n d i n g  on  t h e  n a t u r e  o f  t h e  
e a s e m e n t .  F o r  e x a m p l e  a h i s t o r i c  e a s e m e n t  may make t h e  
p r o p e r t y  m ore  v a l u a b l e  f o r  t o u r i s t  r e l a t e d  u s e  w h i l e  a 
c r i t i c a l  h a b i t a t  e a s e m e n t  w o u l d  p r o b a b l y  r e d u c e  v a l u e  
b e c a u s e  d e v e l o p m e n t  w o u l d  b e  p r o h i b i t e d .

F u r t h e r m o r e ,  s i n c e  t h e  p r o p e r t y  s t a y s  i n  p r i v a t e  
o w n e r s h i p  t h e  p u b l i c  d o e s  n o t  i n c u r  t h e  m a n a g e m e n t  
c o s t s  t h a t  w o u l d  come i f  t h e  l a n d s  o r  b u i l d i n g s  w e r e  
p u b l i c l y  o w n e d .  W h i l e  t h e  p u b l i c  h o l d e r  o f  t h e  
e a s e m e n t  m u s t  m o n i t o r  t h e  a g r e e m e n t  t h i s  w o u l d  b e  an  
e x t r e m e l y  m o d e s t  c o s t .
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P a g e  3

WHY WOULD A PRIVATE 
LANDOWNER WANT 
TO CREATE AN
EASEMENT? The l a n d o w n e r  who d o n a t e s  a c o n s e r v a t i o n  e a s e m e n t ,  t o  a

p u b l i c  a g e n c y  o r  q u a l i f i e d  c h a r i t y ,  c a n  c l a i m  f e d e r a l  
i n c o m e  t a x  d e d u c t i o n s  f o r  t h e  c h a r i t a b l e  g i f t .  I n  t h e  
a l t e r n a t i v e  t h e  l a n d o w n e r  may s e l l  t h e  e a s e m e n t  f o r  
w h a t  h e  c o n s i d e r s  a f a i r  p r i c e .  A l l  s u c h  t r a n s a c t i o n s  
w o u l d  b e  v o l u n t a r y .  No g o v e r n m e n t a l  t a k i n g  t h r o u g h  
e m i n e n t  d o m a in  w o u l d  b e  i n v o l v e d .

E s t a t e  t a x e s  c a n  a l s o  b e  r e d u c e d  t h r o u g h  t h e  d o n a t i o n  
o f  an e a s e m e n t .  P r o p e r t y  r e s t r i c t e d  b y  a p e r p e t u a l  
c o n s e r v a t i o n  e a s e m e n t  e i t h e r  b e f o r e  t h e  l a n d o w n e r ' s  
d e a t h  o r  e x e c u t e d  a s  an e l e m e n t  o f  h i s / h e r  w i l l ,  m u st  
b e  v a l u e d  i n  t h e  e s t a t e  a t  i t s  r e s t r i c t e d  v a l u e ,  
r e s u l t i n g  i n  l o w e r  t a x e s .

HOW LONG DOES
AN EASEMENT LAST? A c o n s e r v a t i o n  e a s e m e n t  w o u l d  r e s t r i c t  t h e  l a n d  f o r

o n l y  a s  l o n g  a s  a g r e e d  t o  by  t h e  o w n e r .

WHAT ABOUT
PUBLIC ACCESS? U n d e r s t a n d a b l y ,  m o s t  l a n d o w n e r s  w a n t  t o  r e t a i n  an

a b i l i t y  t o  c o n t r o l  a c c e s s  t o  l a n d  t h a t  i s  s t i l l  
t h e i r s .  The l a n d o w n e r  and t h e  g r a n t e e  o f  t h e  e a s e m e n t  
may, h o w e v e r ,  p r o v i d e  f o r  p u b l i c  a c c e s s  i f  t h e  
l a n d o w n e r  s o  a g r e e s .

IN SUMMARY: C o n s e r v a t i o n  e a s e m e n t s  a r e  f l e x i b l e ,
a d a p t a b l e  a g r e e m e n t s  t a i l o r e d  t o  t h e  n e e d s  o f  t h e  
p r o p e r t y  o w n e r  and t h e  c h a r a c t e r  o f  t h e  p r o p e r t y .  
S p e c i f i c  p u b l i c  b e n e f i t s  a r e  p r o v i d e d  —  w i t h o u t  t h e  
e x p e n s e  o f  p u r c h a s e  and w h i l e  m a i n t a i n i n g  t h e  l a n d  i n  
p r i v a t e  o w n e r s h i p .


