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B. m m m  Right of P r i v a c y  U n d e r  the U.S.^ . . - J. ■- ■ . , . . .  .a — — ... —■ ...............-
Co n s t i t u t i o n  

A l t h o u g h  the U n ited S t a t e s  C o n s t i t u t i o n  has 

no express p r i v a c y  provision, the U n i t e d  States S u p r e m e  

C o u r t  has r e c o g n i z e d  the r i g h t  o f  Privacy, a r i sing u n d e r  

the "penumbras" of the first, f o u r t h  a n d  f ourte e n t h  

amendments of our federal c o n s t i t u t i o n .  See G r i s w o l d  

v. C o n n e c t i c u t , 381 U.S. 479, 485-486 85 S. Ct. 1678,

14 L. Ed. 2nd 510 (1965). A  child, m e r e l y  on accoun t 

of their minority, is not b e y o n d  the p r o t e c t i o n  of our 

federal constitution. Though, clearly, c h i l d r e n  do n o t  

have the same c o n s t i t u t i o n a l  p r o t e c t i o n s  as an adult. 

See In re: G a u l t , 387 U.S. 1, 13, 87 S. Ct. 1428, 1436, 

18 L Ed. 2d 527 (1967); M c K i e v e r  v. P e n n s y l v a n i a , 403 

U.S. 528, 547, 91 S. Ct. 1976, 1987, 29 L. Ed. 2d 647- 

(1971). The U nited States S u p r e m e  C o u r t  has on a 

n umbe r of o c c a s i o n s  a d d r e s s e d  t he i m p o r t a n c e  of a 

m i n o r ' s  right of p r i v a c y  and has f i rmly d e l i n e a t e d  

that, though not equal that of an adult, the state m a y  

not override a m i n o r ' s  p r i v a c y  r i g h t  w i t h o u t  s u f f i c i e n t  

justification. See C a r e v  v. P o p u l a t i o n  v P opula t i o n  

Services I n t e r n a t i o n a l , 431 U.S. 678, 97 S. Ct. 2010,

52 L Ed. 2d 675 (1977); B e l l o t t i  v. B a i r d , 443 U.S.

622, 99 S. Ct. 3035, 61 L. Ed. 2d 797 (1979).



B e cau se a child d o e s  n o t  n e c e s s a r i l y  have the 

. same const i t u t i o n a l  rights as an a d u l t  under our

federal constitution, c ase p r e s e n t s  an unusual
*

situation. I n i t ially § 001 w a s  s e v e n t e e n  (17) years o l d  

w h e n  placed in the legal c u s t o d y  of DFYS. gBMi turned 

e i g hteen (18) years of age w h i l e  in state custody. 

T h o u g h  for a time she r e m a i n e d  in the legal custody of

DFYS, { H A  has recently b e e n  r e l e a s e d  from DFYS' legal

9 .
custody. B e c a u s e  flHA t u r n e d  e i g h t e e n  (18) years old

w h i l e  in DFYS custody, she b e l i e v e s  she is entitled to

the full p r o t e c t i o n  cf our f e d e r a l  consti t u t i o n a l

r i g h t s .

The United States S u p r e m e  C o u r t  has 

determ i n e d  t h a t  the state's i n v a s i o n  of a person's 

p r i v a c y  can only be allowed w h e n  n e c e s s a r y  to further a 

compelli ng state interest and that rhe government's 

regula tion m u s t  not sweep to broadly. G r i s w o l d , 381

O
See AS 4 7 . 1 0 . 0 8 0 ( c ) , w h i c h  allows persons to 

r e m a i n  in the legal custody of DFYS up to age nineteen.

Q
A B O  was released fro m the legal custody of 

DFYS by o rder  of the Honorable V i c t o r  D. Carlson, Judge 
of the Sup e r i o r Court, on N o v e m b e r  16, 1988. Though 
releasing f H A  from the c u s t o d y  of DFYS, the Superior 
C o u r t  has c o n t i n u e d  the a p p o i n t m e n t  of the Office of 
Pu b l i c  A d v o c a c y  as counsel for f°r purposes of
this appeal.
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U.S. a t  485, 85 S. Ct. at 1682, 14 L. Ed. 2d at 516;

Roe v. W a d e , 410 U.S. 113, 115, 93 S. Ct. 705, 728, 35

L. Ed. 2d 147, 178 (1973). In the instant case 0 H 0

federal c o n s t i t u t i o n a l  right of p r i v a c y  has been

v i o l a t e d  b e c a u s e  the state r e f u s e s  to follow the

proced ures set forth in AS 47.10.090(a) i.e.,

r e q u e s t i n g  c o u r t  appro v a l  p r i o r  to the release of

DFYS r e c ords to the D . A . ' s  office.

IV. THE T R I A L  C O U R T  E R R E D  IN H O L D I N G  THAT 
DFYS' POLICY O F  R E L E A S I N G  fflH B  DFYS 
R E COR DS TO THE D . A . ' S  OFFICE, WITHOUT 
P R I O R  NOTICE O R  C O U R T  APPROVAL, DID NOT
v i o l a t e  r a m a e m  p s y c h o t h e r a p i s t - p a t i e n t

s t a t e :

PRIVILEGE, A.R.E. 504 

A l a s k a  Rule of E v i d e n c e  5 0 4 ( a ) (3) & (4)

(3) A  p s y c h o t h e r a p i s t  is (A) a person 
a u t h o r i z e d  to p r a ct ice m e d i c i n e  in any state 
or nation, or r e a s o n a b l y  b e l i e v e d  by the 
p a t i e n t  so to b e , w h i l e  e n g a g e d  in the 
di a g nosis or t r e a t m e n t  of a m e n t a l  or 
e m o t ional  condition, i n c l udi ng alcohol or 
drug addiction, or (B) a p e r s o n  licensed or 
c e r t i f i e d  as a p s y c h o l o g i s t  or psychologi cal 
e x a m i n e r  u n d e r  the laws of any state or 
n a t i o n  or reason a b l y  b e l i e v e d  by the patient 
to so b e , w h i l e  s i m i l a r l y  engaged. (Emphasis 
a d d e d . )

(4) A  c o m m u n i c a t i o n  is c o n f i d e n t i a l  if not 
i n t ended to be d i s c l o s e d  to third persons 
other than those p r e s e n t  to further the 
in t er est of the p a t i e n t  in the consultation, 
examination, or interview, or persons 
r easonable n e c e s sary for the transmissi on of 
the communication, o r . p e r s o n s  w h o  are
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p a r t i c i p a t i n g  in the d i a q n o s i s  and treatment 
u n d e r  the d i r e c t i o n  o f  the p h y s i c i a n  or 
p s y c h o t h e r a p i s t ,  i n c l u d i n g  m e m b e r s  of the 
p a t i e n t ' s  family.

A l a s k a  Rule of E v i d e n c e  504(b) and ( d ) (7) 
State:

(b) G e n e r a l  Rule of P riv ilege. A  p a tient has 
a p r i v i l e g e  to r efuse to d i s c l o s e  and to 
p r e v e n t  any other p e r s o n  from disclosing  
c o n f i d e n t i a l  c o m m u n i c a t i o n s  m a d e  for the 
p u r p o s e  of diagnosis or t r e a t m e n t  of his 
p h y s ical,  m e n t a l  or e m o t i o n a l  conditions, 
i n c l u d i n g  alcohol or d r u g  addiction, among 
himself, his p h y s i c i a n  or p s ych otherapist,  or 

. _ p e r s o n s  w h o  are p a r t i c i p a t i n g  in the
d i a g n o s i s  or

A l a s k a  Rule of E v i dence  ( d ) (7) states:
(d) Ex ceptions. T h e r e  is no pr ivilege u n d e r  
this rule: (7) C r i m i n a l  Proceeding. For 
p h y s i c i a n - p a t i e n t  c o m m u n i c a t i o n s  in a 
c r i m i n a l  proceeding. This e x c e p t i o n  does not 
a p p l y  to the p s y c h o t h e r a p i s t - p a t i e n t  
p r i v i l e g e . (Emphasis added.)

tm m tm wa s r e f e r r e d  to t h e r a p y  w i t h  Gary

Lichtenstein, MSW, ACSW, A l a s k a  P s y c h o s o c i a l  Services

by her DFYS s ocial w o r k e r  w h i l e  in the legal custody of

DFYS. T h o u g h  Mr. L i c h t e n s t e i n  is n o t  a p h y s i c i a n  nor a

psychologist, contends that her t h e rapy should be

protected, p u r s u a n t  to A.R.E. 504, b e c a u s e  she

reasonab ly b e l i e v e d  Mr. L i c h t e n s t e i n  to be a

psychot herapist. S S 5 5  reliance on Mr. L i c htenste in

b e i n g  a p s y c h o t h e r a p i s t  is ana lo g o u s  to the facts

p r e s ented  in A l l r e d  v. State 554, P . 2d 411 (Alaska

1976). A l l r e d  a s s e r t e d  that his c o n t a c t  with a



p s ych iatric s ocial  w o r k e r  w a s  in e s s ence  a "poor m a n ' s  

ps y ch iatrist" and t h a t  there was no justified r e ason 

for limiting the p s y c h o t h e r a p i s t - p a t i e n t  privileg e from 

protecting such a relationship. Id. at 411. B e c ause 

A l l r e d  could hav e r e a s o n a b l y  b e l i e v e d  the p s y c h i a t r i c  

social w o r k e r  w o u l d  be his counselor, the court 

determined, in this ..instance, A l l r e d ' s  c o m m u n i c a t i o n s  

should be p r o t e c t e d  by the p s y c h o t h e r a p i s t - p a t i e n t  

privilege. Id. at 419-422.

In f i S H B A  case she w a s  r e f e r r e d  and r e q u i r e d  

to go to t h e r a p y  as part of the C I N A  proceeding. If 

ever a p e r s o n  had a reasonable e x p e c t a t i o n  that their 

therapy  w o u l d  be p r o t e c t e d  b y  the p s y c h o therapis t- 

p a t i e n t  privilege, it should be here. Q H H f l l  th erapy  

was comple t e l y  a r r a n g e d  by DFYS to provide 

tr e a tment for the abuse she had e x p e r i e n c e d  while in 

custody. (SBBSft r eali z e d  her therap y was to be 

arranged and c o o r d i n a t e d  b e t w e e n  her therapist and 

social w o r k e r  for the CINA p r o c e e d i n g  but was not 

informed her r e cord s could be r e l ease d for o ther 

p u r p o s e s .

T h e 'p s y c h o t h e r a p i s t - p a t i e n t  privilege b e l o n g s  

to f l B S M  not DFYS or the D e p a r t m e n t  of Law, and m a y  not 

be w aived b y  the social w o r k e r  or attorneys w i t h  the 

D epar tment of Law. A.R.E. 510. See Fox v. S t a t e , 685



P . 2d 1267, 1273 n. 8 (Alaska App. 1984); S p e n c e r  v. 

S t a t e , 642 P . 2d 1371, 1376 and n. 3 (Alaska App. 1982) 

If the court d e t e r m i n e s  that H H I  D F Y S  records  are 

n o t  p r o t e c t e d  from d i s c l o s u r e  p u r s u a n t  to AS 

47. 10.090 (a), then psychot'nerapist-patient

p r i v i l e g e  p r o h i b i t s  the r e le ase of these records. A  

m i n o r ' s  p r i v i l e g e  u n d e r  A.R.E. 504, w h i l e  not appl ying 

to C I N A  47 procee dings, is not w a i v e d  to situations 

o u t s i d e  C I N A  cases. W e t h e r h o r n , 683 P . 2d at 275-76. 

T h i s  court should strictly  and l i t e r a l l y  apply y S E H l  

p r i v i l e g e  in the p r e s e n t  cas e and r e q u i r e  DFYS to 

p r o v i d e  notice and o b tain c o u r t  a p p r o v a l  pr ior to the 

r e l e a s e  of DFYS records to the D .A.'s office.

I d . at 280 n 12.

V. THE D E P A R T M E N T  OF LAW'S CIVI L AND
C R I M I N A L  D I V I S I O N S  ARE S E P A R A T E  AND 
D I S T I N C T  FOR PURPOSES OF AS.
4 7 . 1 0 . 0 9 0 (a)

The trial c o u r t’"; m e m o r a n d u m  of d e c isi on 

f o u n d  that b e c a u s e  the a s s i s t a n t  a t t o r n e y s  gene ral and 

a s s i s t a n t  d i s t r i c t  at iorneys are part of a single 

D e p a r t m e n t  and since the a s s i s t a n t  a t t o r n e y s  general 

and infrequentl y the a s s i s t a n t  d i s t r i c t  attorneys 

r epresent DFYS in C I N A  proceedings, DFYS could release 

DFYS records to the D.A.'s o f f i c e  w i t h o u t  prior



notice or cou rt approval. (R. 56-58) The trial c o u r t  

rejec t e d  r e l iance on In re W a l t o n , 676 P . 2d

1078, (Alaska 1983), appeal d i s m . , 469 U.S. 801 (1984) 

for the p r o p o s i t i o n  that the e n t i r e  D e p a r t m e n t  of L a w  

should not be c o n s i d e r e d  a s i ng le law office. (R. 58) 

believes the tr ial c o u r t ' s  d e c i s i o n  is i n c o r r e c t  

and that the court should find t h a t ^ B f l t f  DFYS r e c o r d s  

s hould not hav e b e e n  p r o v i d e d  to the D . A . ' s  office 

w i t h o u t  pri or n otice and c o u r t  approval.

k n o w s  of no b a r r i e r  p r e v e n t i n g  DFYS f r o m  

solely p roducing c o n f i d e n t i a l  r e cords to the civil 

divisio n of the D e p a r t m e n t  of Law. Arguendo, the 

existe nce of the d i s p u t e d  D e p a r t m e n t  of L a w  p o l i c y , ^  

means that it is not only p o s s i b l e  to k e e p  DFYS r e cord s 

solely with the civil d i v i s i o n  of the D e p a r t m e n t  of 

Law, but that this is already occurr ing. S f l H S D  

p o s i tion is analog ous to the A l a s k a  C o u r t  of A p p e a l s  

i n t e r pret ation of AS 47.17.020(c). In W e t h e r h o r n  t h a t  

court found that w h e r e  local c o n d i t i o n s  p r e v e n t  a 

report of abuse to DFYS,. local law e n f o r c e m e n t  

agencies, who receive the r e ports of abuse, are a cti ng

^ 0 £ .  cit footnote 3 at P. 13



as the tempor ary agents of DFYS for i nsti tuting civil 

C I N A  proceed ings W e t h e r h o r n , 683 P . 2d at 279.

T h e  state has a s s e r t e d  that the policies and 

r e gul ations p r o m u l g a t e d  by the D e p a r t m e n t  of Law and 

D F Y S , ̂  a l l o w i ng  for the p r o d u c t i o n  of A M B M  DFYS 

r e cor ds to the D.A.'s office, are s u p p orted  by AS 

47.17.040 (b). b e l ieves the stat e's reliance on

this statute is m i s p l a c e d  and e q u a l l y  incorrect. As 

47.17.040(b) states in p e r t i n e n t  p a r t  "...in a ccordance  

w i t h  d e p a r t m e n t  regulations, i n v e s t i g a t i o n  reports m a y  

be u s e d  by a p p r o p r i a t e  g o v e r n m e n t  agenci es wit h 

c h i l d - p r o t e c t i o n  f u n c t i o n s , inside and outside Alaska, 

in connec t i o n  w i t h  i n v e s t i g a t i o n s  or judicial 

proce e d i n g s  i n v o l ving child abuse, n e g l e c t  or c u s t o d y ." 

(Emphasis added.) The state's r e l ian ce on said statute 

is m i s p l a c e d  in light of the A l a s k a  C o u r t  of Appeals 

h o l d i n g  that "judicial proceedi ngs", refer to child 

p r o t e c t i v e  p r o c e e d i n g s  by DFYS w h i c h  are civil 

proceedings, not criminal. W e t h e r h o r n , 683 P . 2d at 

278-280.

The state has set forth in their pleadings 
in the trial court numerous r e g u l a t i o n s  they believe 
supercede t h a t  ex pressed language of 47.10.090(a). (R. 
40-46).



This c o u r t  has p r e v i o u s l y  e s t a b l i s h e d  that 

the Depar t m e n t  of Law, as n o w  o r g a n i z e d  in c ivil and 

crimin al d i v i sio ns is not a s i ngle  lav; firm for 

confl i c t  of i n t er est purposes. W a n t o n  676 P . 2d, at 

1084. iPBMI b e l i e v e s  that the W a l t o n  d e c i s i o n  is 

applicab le to the issues p r e s e n t e d  by herein.

■flfe bel ieves that  in light of h e r  c o n s t i t u t i o n a l  and 

statutory rights, tha t the t r i a l  c o urt's d e n i a l  of h er 

m o t i o n  for a p r o t e c t i v e  o r d e r  is incor r e c t  and should 

be reversed.

VI. R EMEDY

S S 8 8  is not seeking to foreclose u nder all 

c i r cumstan ces the rele ase of her DFY S records to the 

D.A.'s office. Rather, b e l i e v e s  that after p r o p e r

notice and court r e v i e w  there m a y  be a p p r o p r i a t e  

reasons and circu m s t a n c e s  w h i c h  c o u l d  a llow the release 

of all or par t of DFYS r e co rds to the D.A.'s

office. The p r o p e r  p r o c e d u r e  for r e s o l v i n g  a request 

to release DFYS reco rds s h o u l d  be for the court, p ri or 

to the release of the DFYS records, b e i n g  app rised of 

the particular n e c e s s i t y  for the r e l e a s e  of the DFYS 

records and the u n a v a i l a b i l i t y  of this informatio n 

through n o n - p r i v i l e g e d  sources: See: In re J .R . , 499

A . 2d 1155 (VT. 1985). B e fore a l l o w i n g  the release of 

her DFYS records, the court s h o u l d  a l l o w  to



r e spond to the state's r e quest  for the r e l ease DFYS 

records. 0 H B  advocates, that the c o u r t  next conduct 

a cautious in ca mera scre ening of the records  to
r

determine if the release of said records, p u r suant to 

AS 47.10.090(a), w o u l d  be to persons w i t h  a 'legitimate 

i n t e r e s t 1 in them. The court, in its r e v i e w  of the 

DFYS records, should ensure the r e d a c t i o n  of the 

records to excerpt all inform a t i o n  w h i c h  s h o u l d  remain 

privileged. The c^urt should also impose any 

additional safeguards d eemed n e c e s s a r y  to p r otect 

V M 0 I  privacy and the integri ty of the juvenile 

system. See: M a t t e r  of Pet, for C e r t  Rec. of Mcleod

C t y . , 352 N.W. 22 24 (Minn. App. 1984); H owe ll v. Ne w 

York City Human Res-. A d m i n ., 467 N.Y. 3.2d 359 (A.D. I 

Dept. 1983).

t

r

-31-



C O N C L U S I O N  

T h i s  c o u r t  s h o u l d  r e v e r s e  t h e  S u p e r i o r  

C o u r t ' s  o l d e r  d e n y i n g  m o t  i o n  for a p r o t e c t i v e

o r d e r  r e g a r d i n g  t h e  r e l e a s e  o f  h e r  D F Y S  r e c o r d s .

D A T E D  a t  A n c h o r a g e ,  A l a s k a  t h i s  ^day of

N o v e m b e r ,  1988.

O F F I C E  O F  P U B L I C  A D V O C A C Y

B R A N T  M c G E E  
P U B L I C  A D V O C A T E

By:
p h i l i p  \j. M c C a r t h y , jiL  
D E P U T Y  P U B L I C  ADVOCATE}



M E M O R A N D U M S t a t e  o f  A l a s k a
Departm ent of Law

TO:

FROM:

August. 12, 1988

276-3550

Changes to AS 47.10. 
Records of children' 

court

Pat Kennedy \

Assistant Attorney General 
Anchorage

For some years now the records section of AS 47.10, 
which contains a flat prohibition on Che "release" of any 
information kept: on a minor by any state, federal or municipal 
agency in the performance of its duty without a court order has 
been broken more than it has been followed. We have developed a 
number of protocols which allow for the exchange of information 
among agencies. DHSS has promulgated regulations which allow for 
the release of information in certain circumstances. The 
regulations allow for the sharing of information with treatment 
agencies, the police, nacive groups, the military, foster homes 
and licensed facilities. DHSS has an agreement with certain 
school districts which allow for the sharing of information. Yet 
every time a question comes up about a release of information we 
reinvent the wheel. The number of opinions about 
"confidentiality" and the number of problems concerning 
"confidentiality" are endless and time-consuming for us and our 
clients.

Recently the issue has come up again pertaining to the 
possible institution of a case management system for serious 
habitual juvenile offenders and in the requirements under PL 
96-272 for continual review by boards which have to include a 
neutral party of children in care. In Anchorage we have started 
a program of early placement review -using citizen panels. 
Licensing has problems getting informati^p.; on children in 
licensed care facilities so they can cheek on programs and 
possible abuses.

I have spoken to Yvonne Chase and Martha Holmberg from 
DFYS Central Office, Para Montgomery and Jay McCarthy from OPA, 
Scott Taylor and Cammy Oechsli from the PDs office, the Anchorage 
Human Services Section, APD, various school district personnel, 
and Bill Hitchcock, standing master for children's court. They 
are all in agreement that the statute is outdated and unworkable. 
There is some trepidation that if we just continue to ignore it 
things can go on as they have for a while, but if we "fix" it it

OATE:
Peter Froehlich
A. G. *s Office file no.:
Juneau
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090
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uight get worse. However, they are all willing Co agree co 
support an attempt Co cry and fix it. It is possible chat there 
might be some limited opposition from OPA and "he PD central 
administration because of their defense of delinquents and 
parents who are abusers.

The only other option I can see is to try to get a 
standing order from the Supreme Court to release certain 
information in all cases. That might be the next attempt if this 
goes nowhere.

There should be no fiscal impact other than a negative 
one - that is it should save staff time, court time and 
paperwork.

I have not had time to research other state laws.

The only legislator I have spoken to (through his aide) 
is my own - Rick Halford. His aide thought he would be 
supportive„ particularly if it were tied to a serious habitual 
offender project. I do not know of anyone right off hand who 
would object.

I hope the above information fits Bob Evans' memo. If 
you need further information, please let me know. I have 
attached for your information a rough draft ox the kind of 
additions I am looking for. I have included mosc of the current 
law, and expanded what can be shared and with whom. In addition, 
I have stretched the confideuciality requirement to cover parents 
and other parties wich whom we have traditionally had serious 
problems concerning the public release of information. That 
language is taken from Child in Heed of Aid Poile 22.

Thank you for your considaracioxi.

EPK/sd -
% r
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T h e  H o n o r a b l e  R i c k  H a l f o r d  
A l a s k a  S t a t e  S e n a t o r  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  H a l f o r d :

O n  T h u r s d a y ,  J a n u a r y  12, 1989, I t a l k e d  t o  T e r e s a  M a s e r  of 
y o u r  s t a f f  a b o u t  a m e n d m e n t s  t h a t  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  
D e p a r t m e n t  o f  L a w  b e l i e v e s  s h o u l d  b e  m a d e  t o  SB78. T h e  i n t e n t  of 
t h e  a m e n d m e n t s  is t o  e n s u r e  t h a t  t h e  i n f o r m a t i o n  n e e d s  o f  t h e  
D e p a r t m e n t s  o f  L a w  a n d  P u b l i c  S a f e t y  a r e  p r o t e c t e d .  I n  a d d i t i o n ,  
w e  w o u l d  s u g g e s t  t h a t  t h e  p e n a l t y  f o r  r e l e a s e  o f  i n f o r m a t i o n  be 
r e d u c e d  f r o m  a m i s d e m e a n o r  t o  a v i o l a t i o n .

T h e  s p e c i f i c  a m e n d m e n t s  w e  b e l i e v e  t o  b e  n e c e s s a r y  are:

1. I n s e r t  t h e  w o r d s ,  "b u t  e x c l u d i n g  t h o s e  r e l a t i n g  to 
o f f e n s e s  l i s t e d  in A S  4 7 . 1 0 . 0 1 0 ( b ) "  a f t e r  A S  2 8 . 1 5 . 1 8 5 :  "All 
i n f o r m a t i o n  a n d  s o c i a l  r e c o r d s  p e r t a i n i n g  t o  a m i n o r  a n d  p r e p a r e d  
b y  a n  e m p l o y e e  o f  t h e  c o u r t  o r  b y  a f e d e r a l ,  state, o r  m u n i c i p a l  
a g e n c y  o r  a n  agent, c o n t r a c t e e ,  o r  l i c e n s e e  o f  a f e d e r a l ,  s t a t e  or 
m u n i c i p a l  a g e n c y ,  i n  t h e  d i s c h a r g e  o f  o f f i c i a l  d u t i e s ,  i n c l u d i n g  
t h o s e  r e l a t i n g  t o  d r i v e r ' s  l i c e n s e  a c t i o n  u n d e r  A S  2 8 . 1 5 . 1 8 5  b u t  
e x c l u d i n g  t h o s e  r e l a t i n g  t o  o f f e n s e s  l i s t e d  in AS  4 7 . 1 0 . 0 1 0 ( b ) . a r e  
p r i v i l e g e d  a n d  m a y  n o t  b e  d i s c l o s e d  d i r e c t l y  o r  i n d i r e c t l y  to 
a n y o n e  w i t h o u t  t h e  c o u r t ' s  p e r m i s s i o n . "

U n d e r  A S  4 7 . 1 0 . 0 1 0 ( b ) , t r a f f i c  a n d  c e r t a i n  o t h e r  o f f e n s e s  
a r e  e x c l u d e d  f r o m  t h e  c o n f i d e n t i a l i t y  p r o v i s i o n s  o f  T i t l e  47. In 
o r d e r  f o r  t h e  e x c l u s i o n  to  c o n t i n u e  in e f f e c t ,  S B 7 8  m u s t  be 
a m e n d e d .

2. R e p l a c e  t h e  w o r d  "is" w i t h  " s h a l l  be" o n  p a g e  2, l i n e  6:
"A n e e d  f o r  i n f o r m a t i o n  f o r  a l e g i t i m a t e  p u r p o s e  s h a l l  b e  [IS] 
p r e s u m e d  in t h e  f o l l o w i n g  c i r c u m s t a n c e : "

T h e  p u r p o s e  o f  t h i s  a m e n d m e n t  is t o  c l a r i f y  t h a t  t h e  
p r e s u m p t i o n  is m a n d a t o r y .  U s i n g  "is" g i v e s  r i s e  t o  a n u m b e r  of 
q u e s t i o n s ,  s u c h  as, h o w  a d e t e r m i n a t i o n  is m a d e  o f  t h e  
c i r c u m s t a n c e s  u n d e r  w h i c h  t h e  p r e s u m p t i o n  a p p l i e s ,  a n d  w h o  m a k e s  
t h e  d e t e r m i n a t i o n .

3. I n s e r t  t h e  w o r d s  "by or" on  p a g e  2, l i n e  17: "(6)
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f u r t h e r i n g  p r o s e c u t i o n  o f  c r i m e s  c o m m i t t e d  b v  o r  a g a i n s t  a m i n o r ; "

A l t h o u g h  s u b s e c t i o n  (5) a l l o w s  f o r  i n f o r m a t i o n  t o  b e  
r e l e a s e d  t o  f u r t h e r  t h e  i n v e s t i g a t i o n  o f  c r i m e s  c o m m i t t e d  b y  a 
m i n o r ,  t h e  b i l l  p r e s e n t l y  d o e s  n o t  a l l o w  f o r  a s i m i l a r  r e l e a s e  of 
i n f o r m a t i o n  t o  f u r t h e r  t h e  p r o s e c u t i o n  o f  s u c h  c r i m e s .  S i n c e  t h i s  
i n f o r m a t i o n  w o u l d  b e  o f  c r i t i c a l  i m p o r t a n c e  in cases, for e x a m p l e ,  
w h e r e  t h e  s t a t e  is e v a l u a t i n g  w h e t h e r  t o  s e e k  w a i v e r  o f  j u v e n i l e  
j u r i s d i c t i o n  t o  t r y  a m i n o r  in a d u l t  co u r t ,  i t  is i m p o r t a n t  t h a t  
t h e  s t a t u t e  b e  a m e n d e d .

4. A d d  a n  a d d i t i o n a l  s u b s e c t i o n  t o  A S  4 7 . 1 0 . 0 9 0 ( b )  as 
fol l o w s :  " (10) g i v i n g  o r  o b t a i n i n g  i n f o r m a t i o n  f o r  p u r p o s e s  o f  
f i n g e r p r i n t i n g  u n d e r  A S  4 7 . 1 0 . 0 9 7 . "

L a s t  s e s s i o n ,  t h e  L e g i s l a t u r e  a d d e d  a s e c t i o n  t o  T i t l e  
47 t h a t  a l l o w e d  ]3.w e n f o r c e m e n t  o f f i c e r s  t o  " f i n g e r p r i n t  a m i n o r  
w h o  is 16 y e a r s  o f  a g e  o r  o l d e r  f o r  r e f e r e n c e  t o  o r  e n t r y  i n t o  t h e  
A l a s k a  a u t o m a t e d  f i n g e r p r i n t  s y s t e m  w i t h o u t  a c o u r t  o r d e r  w h e n  t h e  
m i n o r  is c o n v i c t e d  of, o r  a d j u d i c a t e d  a d e l i n q u e n t  for, a n  o f f e n s e  
t h a t  is a f e l o n y . "  H o w e v e r ,  t h e  s t a t u t e  f a i l e d  t o  a d d r e s s  h o w  a 
l a w  e n f o r c e m e n t  o f f i c e r  w o u l d  k n o w  w h e t h e r  a m i n o r  h a d  b e e n  
c o n v i c t e d  of  a f e l ony. T h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  h a s  b e e n  
u n a b l e  to  i m p l e m e n t  t h i s  l a w  b e c a u s e  t h e y  h a v e  n o t  b e e n  a b l e  t o  
g a i n  a c c e s s  t o  c o n f i d e n t i a l  j u v e n i l e  c o n v i c t i o n  r e c o r d s .  T h e  
p r o p o s e d  a m e n d m e n t  w o u l d  c o r r e c t  t h i s  p r o b l e m ,  a n d  a l l o w  f e l o n y  
c o n v i c t i o n  r e c o r d s  of  m i n o r s  o v e r  t h e  a g e  o f  16 t o  b e  r e l e a s e d  to 
l a w  e n f o r c e m e n t  o f f i c e r s .

5. I n s e r t  t h e  w o r d s  "s h a l l  e n t e r  a w r i t t e n  o r d e r  t h a t  s e t s  
o u t  t h e  s p e c i f i c  p o r t i o n s  o f  t h e  r e c o r d  t h a t  is r e l e a s e d ,  and" 
a f t e r  t h e  w o r d  " c o u r t "  on p a g e  2, l i n e  29: "In r e l e a s i n g  t h e  
mate: ial, t h e  c o u r t  s h a l l  e n t e r  a w r i t t e n  o r d e r  t h a t  s e t s  o u t  t h e  
s p e c i f i c  p o r t i o n s  o f  t h e  r e c o r d  t h a t  is r e l e a s e d ,  a n d  m a y  i s s u e  
p r o t e c t i v e  o r d e r s  t h a t  a r e  n e c e s s a r y  t o  b a l a n c e  t h e  c h i l d ' s  r i g h t  
t o  p r i v a c y  a g a i n s t  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s .

T h e  f i l e s  o f  r e c o r d s  a n d  i n f o r m a t i o n  r e l a t i n g  t o  a 
j u v e n i l e  m a y  b e  v o l u m i n o u s .  A s  a p r e c a u t i o n a r y  m e a s u r e ,  a n d  in 
o r d e r  b o t h  t o  a v o i d  t h e  i n a d v e r t e n t  r e l e a s e  of  s e n s i t i v e  
i n f o r m a t i o n ,  a n d  t o  p r o t e c t  t h e  p r i v a c y  r i g h t s  o f  j u v e n i l e  r e c o r d s ,  
t h e  c o u r t  s h o u l d  s e t  o u t  w i t h  s p e c i f i c i t y  t h e  r e c o r d s  t h a t  a r e  
r e l e a s e d  t o  a c r i m i n a l  d e f e n d a n t .

6. I n s e r t  t h e  w o r d s  " o r  t o  t h e  p r o s e c u t i o n ,  a n d  s h a l l  p r o v i d e  
c o p i e s  t o  t h e  p a r t i e s "  on p a g e  2, l i n e  29: " T h e  c o u r t  s h a l l  
r e l e a s e  m a t e r i a l  t h a t  is r e l e v a n t  t o  t h e  d e f e n s e ,  or  to  t h e  
p r o s e c u t i o n ,  a n d  s h a l l  p r o v i d e  c o p i e s  t o  t h e  p a r t i e s ."

A s  c u r r e n t l y  d r a f t e d ,  t h e  b i l l  a r g u a b l y  a l l o w s  
c o n f i d e n t i a l  r e c o r d s  t o  b e  r e l e a s e d  to  a c r i m i n a l  d e f e n d a n t  a n d  n o t
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t o  t h e  p r o s e c u t i o n .  T h e  p r o p o s e d  a m e n d m e n t  c l a r i f i e s  t h a t  s u c h  
m a t e r i a l s  a r e  t o  b e  r e l e a s e d  t o  b o t h  p a r t i e s  in a c r i m i n a l  case.

7. C h a n g e  t h e  l a n g u a g e  o f  t h e  l a s t  s e n t e n c e  o f  s u b s e c t i o n  (d) 
o n  p a g e  3, l i n e s  1 3 - 1 5  as  f o l l o w s :  " P r i o r  [FELONY] convictions^. 
o r  a d j u d i c a t i o n s . f o r  f e l o n y  o f f e n s e s  o f  t h e  j u v e n i l e  s h a l l  b e  
r e l e a s e d  f o r  p u r p o s e s  of  d e t e r m i n i n g  t h e  l e n g t h  o f  a p r e s u m p t i v e  
s e n t e n c e  u n d e r  A S  1 2 . 5 5 . 1 5 5 .

T h e  a m e n d m e n t  is n e c e s s a r y  s i n c e  j u v e n i l e  c o u r t  
c o n v i c t i o n s  a r e  o f t e n  r e f e r r e d  t o  as a d j u d i c a t i o n s .

8. C h a n g e  t h e  l a n g u a g e  o f  s u b s e c t i o n  (e) on  p a g e  3 as
f o l l o w s :  "(e) T h e  n a m e  o r  p i c t u r e  o f  a m i n o r  u n d e r  t h e
j u r i s d i c t i o n  o f  t h e  c o u r t  m a y  n o t  b e  m a d e  p u b l i c  i n  c o n n e c t i o n  w i t h  
t h e  m i n o r ' s  s t a t u s  as a d e l i n q u e n t  c h i l d  o r  a c h i l d  in n e e d  of  a i d  
u n l e s s  a u t h o r i z e d  b y  o r d e r  o f  t h e  co u r t ,  e x c e p t  t h a t  t h e  n a m e  of 
a m i n o r  w h o  is c o n v i c t e d  of, o r  a d j u d i c a t e d  a d e l i n q u e n t  for, a 
s e c o n d  f e l o n y  o f f e n s e  [F O U N D  F O R  T H E  S E C O N D  T I M E  T O  H A V E  V I O L A T E D  
A  LAW, W H I C H  IF V I O L A T E D  BY A N  A D U L T  W O U L D  BE A  F E L O N Y ] , s h a l l  be 
m a d e  p u b l i c  u n l e s s  t h e  court, f o r  g o o d  cau s e ,  in c e r t a i n  i n d i v i d u a l  
cases, e n t e r s  a n  o r d e r  p r o h i b i t i n g  t h e  d i s c l o s u r e . "

A s  c u r r e n t l y  d r a f t e d ,  t h e  b i l l  a r g u a b l y  a l l o w s  for 
d i s c l o s u r e  o f  t h e  n a m e  o f  a n  o f f e n d e r  w h o  h a s  c o m m i t t e d  t h e  s a m e  
c r i m e  twice, a n d  n o t  t h e  n a m e  of  an o f f e n d e r  w h o  h a s  c o m m i t t e d  a 
d i f f e r e n t  c r i m e  f o r  t h e  s e c o n d  time. Thus, if  a m i n o r  h a d
c o m m i t t e d  t h e  c r i m e  of  f i r s t  d e g r e e  s e x u a l  a s s a u l t  a n d  l a t e r
c o m m i t t e d  t h e  c r i m e  o f  m a n s l a u g h t e r ,  t h e  m i n o r ' s  n a m e  c o u l d  n o t  b e  
r e l e a s e d .  O n  t h e  o t h e r  hand, if t h e  m i n o r  h a d  c o m m i t t e d  t h e  c r i m e  
o f  b u r g l a r y  tw i c e ,  t h e  m i n o r ' s  n a m e  c o u l d  b e  d i s c l o s e d .  T h e  
p r o p o s e d  a m e n d m e n t  c l a r i f i e s  t h a t  c o n v i c t i o n  f o r  a n y  t w o  f e l o n y  
o f f e n s e s  p o t e n t i a l l y  t r i g g e r s  d i s c l o s u r e  o f  t h e  m i n o r ' s  name.

9. C h a n g e  t h e  p e n a l t y  p r o v i s i o n  i n  s u b s e c t i o n  (f) o n  p a g e  3 
f r o m  a m i s d e m e a n o r  t o  a v i o l a t i o n :  "A p e r s o n  w h o  v i o l a t e s  a 
p r o v i s i o n  o f  t h i s  s e c t i o n  is g u i l t y  o f  a v i o l a t i o n  [ M I S D E M E A N O R ] , 
a n d  u p o n  c o n v i c t i o n  is p u n i s h a b l e  b y  a f i n e  of  n o t  m o r e  t h a n  $500 
[OR BY I M P R I S O N M E N T  F O R  N O T  M O R E  T H A N  O N E  YEAR, O R  BY B O T H ] . "

T h e  c u r r e n t  p e n a l t y  d o e s  n o t  fall w i t h i n  t h e  c l a s s  of 
c r i m i n a l  p e n a l t i e s  d e f i n e d  in T i t l e  12, b u t  r a t h e r  is a h y b r i d .  
T h e  p e n a l t y  s h o u l d  c o n f o r m  t o  T i t l e  12, a n d  s h o u l d  be  c l a s s i f i e d  
as  e i t h e r  a v i o l a t i o n ,  a c l a s s  A  m i s d e m e a n o r ,  o r  a c l a s s  B 
m i s d e m e a n o r .  F o r  t h e  r e a s o n s  s t a t e d  b e l o w ,  w e  w o u l d  r e c o m m e n d  t h a t  
t h e  p e n a l t y  b e  a v i o l a t i o n .

A l t h o u g h  it is a p p r o p r i a t e  t o  p e n a l i z e  a p e r s o n  w h o  
r e l e a s e s  c o n f i d e n t i a l  r e c o r d s  in v i o l a t i o n  of t h e  s t a t u t e ,  and 
m i s d e m e a n o r  p e n a l t i e s  a r e  p r o v i d e d  u n d e r  p r e s e n t  l a w  f o r  t h i s  t y p e  
o f  b e h a v i o r ,  n e i t h e r  t h e  D e p a r t m e n t  o f  L a w  n o r  t h e  r e s t  of t h e
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c r i m i n a l  j u s t i c e  s y s t e m  h a v e  t h e  r e s o u r c e s  t o  p u r s u e  s u c h  c a s e s  as 
m i s d e m e a n o r s .  B y  r e d u c i n g  t h e  p e n a l t y  f r o m  a m i s d e m e a n o r  to  a 
v i o l a t i o n ,  t h e  n e e d  f o r  a j u r y  t r i a l  a n d  c o u r t - a p p o i n t e d  c o u n s e l  
f o r  p e r s o n s  i l l e g a l l y  r e l e a s i n g  r e c o r d s  is e l i m i n a t e d ,  a n d  t h e  
l i k e l i h o o d  t h a t  s u c h  c a s e s  w i l l  b e  p r o s e c u t e d  is i n c r e a s e d .

I v e r y  m u c h  a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  t h e  D e p a r t m e n t  
o f  L a w ' s  r e q u e s t e d  a m e n d m e n t s .  If I c a n  a n s w e r  a n y  q u e s t i o n s ,  o r  
p r o v i d e  y o u  w i t h  a n y  a d d i t i o n a l  b a c k - u p  m a t e r i a l s ,  p l e a s e  d o  n o t  
h e s i t a t e  to c o n t a c t  m e  i m m e d i a t e l y .

V e r y  t r u l y  y o u r s

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y  G E N E R A L

L a u r i e  H. O t t o  
A s s i s t a n t  A t t o r n e y  G e n e r a l

cc: G a y l e  H o r e t s k i ,  D e p u t y  C o m m i s s i o n e r
D e p a r t m e n t  o f  P u b l i c  S a f e t y

B o b  E v a n s



r a n  n i l O M l T M l E
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 14, 1989

POUCHY STATECAPltOl 
JUNEAU ALASKA <7931 I 

907 465 3800

SUBJECT:

TO:

FROM:

Sectional Analysis cf SB 78 
(Work Order No. 6-0419A)

Senator Rick Halford

Terri Lauterbach —
Legislative Counsel'

The following is a sectional analysis of SB 78, a bill 
which, in general, clarifies under what circumstances and 
with whom court records on juveniles may be released or 
shared.

AS 47.10.090(a). The new language in this subsection 
consists of "are not public records” on line 11 and all the 
language found on lines 13 - 20. The new language on lines 
1 3 - 2 0  allows access to records by parties and their 
attorneys or guardians, foster care review boards, and other 
persons as authorized by statute or court order. Persons 
with access must maintain the confidentiality of the 
information.

AS 47.10.090(b). The new language in this subsection 
includes the reference in lines 23 - 24 to "agent, 
contractee, or licensee of a federal, state, or municipal 
agency.” This clarifies that these groups may also have 
access to information about minors if they are acting on 
behalf of the federal, state, or municipal government. New 
language in this section also starts in the middle of line 
27 and continues on to the end of the subsection. This 
language specifies when a contractee may share information 
with another contractee without a court order. The new 
language includes a list of circumstances under which a 
legitimate purpose for the information can be presumed.

AS 47.10.090(c). This subsection is all new language. It 
pertains to the particular situation of a discovery request 
by a criminal defendant for the records of a child victim in
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Page 2
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abuse cases. Records would be released to the court, which 
would decide which ones to release to the defendant.

AS 47.10.090(d). This subsection does not include two 
phrases that are found in present law. On page 3, line 7, 
where there is a reference to the court's "official 
records," present law also refers to "information and social 
records." On page 3, line 12, present law restricts the 
"use" of the records to "an officer of the court" in making 
a presentencing report. The last sentence of this 
subsection is also new language. This sentence clarifies 
that prior felony convictions of a juvenile will be released 
for purposes of determining the length of a presumptive 
sentence.

AS 47.10.090(e). The only new language in this subsection 
is the last sentence. It allows for expedited hearings in 
situations of escape of a minor in order to determine if the 
minor's name or picture should be disclosed.

AS 47.10.090(f). There is no new language in this 
subsection.

I hope you find this description of the bill helpful. If I 
can be of further assistance, please let me know.

TL: lmb 
L6/148



M T T F  I F  M l M  

T K  I t E i O H U T M l
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 20, 1989

POUCH V • STATE CAPITOl 
JUNEAU. ALASKA 99811 

907-865*3800

SUBJECT: Comparison of SB 78 to CSSB 78(Judiciary)
(Work Order No. 6-0419)

TO: Senator Jan Faiks, Chair
Senate Judiciary Committee

FROM: Terri Lauterbach
Legislative CounseP

You have asked for a comparison between SB 78 and CSSB 
78(Judiciary), noting the changes made by the CS.

AS 47.10.090(a). In this subsection, the phrase "Duly con­
st itute31̂ Tas-,5’een added on page 1, line 14, and the phrase 
"or use" has been added on page 1, line 19.

AS 47.10.090(b). In this subsection, the phrase "but ex-
cluding those relating to offenses listed in
AS 47.10.010(b)" has been added on page 1, lines 26 - 27;
paragraph (5) has been added on page 2, lines 17 - 18; para­
graph (6) on page 2 has been changed so that records may be 
exchanged that are helpful in both the prosecution and in­
vestigation of crimes committed both by and against a minor; 
and "protocol" on page 2, line 25, has bee t limited to 
"state agency protocol."

AS 47.10.090(c). In this subsection, the sentence that be- 
gins on page 3, line 1, has been clarified so that relevant 
material may be released to both the defense and the prose­
cution. Also, the court is required to enter a written or­
der that sets out the specific portions of the record that 
are released; this requirement was not in the original 
bill.

AS 47.010.090(d). The last sentence of this subsection has 
been rewritten to clarify that adjudications of delinquency 
for acts that would have been felonies if committed by an
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adult will be released for purposes of presumptive sentenc­
ing.

AS 47.10.090(e). Page 3, lines 25 - 28, have been rewritten 
to clarify that adjudications of delinquency are covered and 
that there need only be two offenses, not two violations of 
the same law.

AS 47.10.090(f). The penalty in this subsection has been 
changed from a misdemeanor to a violation, punishable only 
by a fine with no imprisonment.

TL: gc 
WKG6/014
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DEPT. OE HEALTH AND SOCIAL SERVICES

D IV ISiuim  O F  F A M IL Y  A N D  Y O U T H  S E R V IC E S  j  

January 19, 1989

S T E V E  C O W P E R , G O V E R N O R

P.O. BOX H-05
JUNEAU. ALASKA 99811-0630  
PHONE: (907) 465-3170

The Honorable Rick Halford 
Alaska State Senate 
P.O. Box V 
Juneau, AK 99811
Dear Senator Halford:
Enclosed are this Division's recommendations on SB 78. A Division of
Family and Youth Services s t a f f  person, Frank Barthel, has also contacted 
Teresa Maser and verbal ly given her these recommendations to assure that 
you had them prior to the f i r s t  committee hearing.
Recommendations:
Section 1, page 1, l ine 14 specifies that "foster care review boards doing 
reviews under 42 U.S.C. 671-675" have access to court f i l e s  without court 
orders. In order to be more precise, the b i l l  should read "duly con­
st i tuted review boards doing reviews under P.L. 96.272." This would help
avoid a group of persons proclaiming to be a review board and henceel ig ib le to obtain juveni le records.
On page 1, l ine 18, the words and use should be placed after the words
"access" and before the word "may". The court should not only have some 
control over the access but should also be able to review and control the use of the minor's records.
A further restrict ion should be added to page 1, l ine 21. After the word 
"minor", the words under the jur isdict ion of the court should be added. In 
AS 47.10.090(a), i t  i s only the records brought to the court that are under 
consideration. Section (b) of AS 47.10.090 i s too broad and as stated 
could include any record of a minor prepared by the agencies l i s ted.
To be consistent with the language in Section 1, page 1, l ine 21, the words 
"pertaining to a minor ’,nder jur isdict ion of the court" should be added to 
Section 1, page 1, l ine 28 between the words "information" and "without".
The language on page 2, l ine 16 should read:

(6) furthering prosecution of crimes committed by or against a minor; 
This change would be consistent with the language of (5) which allows 
sharing information to "further investigation of crimes by or against a minor".

06J=)11LH



The Division has a concern about the use of the word "protocol" on page 2, 
l ine 23. The term is not defined in the b i l l  nor in AS 47.10. The intent 
of the b i l l  seems to be to allow sharing of information to further the 
purposes under such agreements as the Statewide Child Sexual Abuse 
Protocols. The Division believes that i s covered under other "legitimate 
purposes", specified in the same subsection. The Division suggests 
removing the word protocol from the b i l l  to avoid the broad effect i t s  
inclusion may have.
Another suggestion concerns the language on page 3, l ine 14 relating to 
release of "prior felony convictions of the juveni le . . .  for the purposes 
of determining the length of a presumptive sentence". This language is 
incorrect.
The language which should be used is contained in AS 12.55.125(c)(19). A 
"defendant's prior criminal record" which "includes an adjudication as a 
delinquent for conduct that would have been a felony i f  committed by an 
adult" must be considered as an aggravating factor by the court in imposing 
sentence under the criminal code. I t  does not serve as a "prior 
conviction" for the purpose of enhancing sentences under AS 12.55.125 as 
the language in SB 78 suggests. In fact , juveni le delinquency 
adjudications are speci f ical ly not considered convictions by statutory 
definit ion [AS47.10.080(g)], Therefore, the language should read: "Prior
[ felony] convictions, or adjudications as a delinquent for conduct that 
would have been a felony i f  committed by an adult shall be released for 
purposes of determining the length of a presumptive sentence under AS 
12.55.155."
The Division appreciates the opportunity to comment and should you need 
additional input from the Department, please contact us.
Sincerely,

YMC/rB/skb
Enclosure
cc: Elizabeth Shaw

Assistant Attorney General 
Juneau 

Laurie H. Otto 
Assistant Attorney General 
Criminal Division 
Juneau



$ •17.10.084 Alaska Statutes Sum .emknt * 47.10.090

Sec. 47.10.081. Legal custody, guardianship, and residual pa­
rental rights and responsibilities.

NO IKS TO DECISIONS
The pliru.se "reasonable visitation" 

in sul'Hcrtinn tel lines nut imply mi uh- 
solute right In visitation; thi*. M-iilnii should be read iri conjunctiun ssuh lit** 
ri-sl of the chapter to allow parental visit, 
to be burred when the visits are not mi the 
iK'.st interests of the child KTK v State, Sup f t  Op. No 2-i77 •Kile No S r.t»», HH'.t 
l*,2d 472 <I984»The follow ing procedures should he 
followed when visitation rights are de­
nied prirr to the lerndniitioit of paren­
tal rights: first, the Department of Heulih 
and Social Servid-s. Division of Family 
olid Vouth Smnes should have primary authority to set visitation bused oil the 
host interests of the child, since the divi­
sion is in tin? best position to nuke this 
decision in the first instance: and sec­
ondly. either the guardian ad litem or the parents should he iilithd to rvi|Uenl ail 
expedited evidently.y hearing of a denial 
of visitation, which would consist of an 
inde|>eiideiil determination hy the supe­
rior court that clear and convincing evi­
dence shown! Ili.it the child’s Im-»| inter 
csls were servtnl hy disillovvmg parental 
visitations. K.T.K. v. Slate. Sup. f t Op 
No. 1*877 • File No. S-50). (MU 1V.M 472 
t19841De facto determination of naturul 
parent's visitation rights. —  Where the Department of Health and Serial Services

decidid to allow minor children, who had Iiccij adjUilicatnl as children in need of 
aid. to move hum Alaska to Alabama w ith 
their foster care family, the stute’s action 
constituted a de facto termination of a 
natural parent's visitation rights; the nat­
ural hither wtu unemployed and virtually p> nnile î, the s|.,ti* would not provide air­
fare s.! that the father could visit his chil­
dren on a regular ha&is, and the futhcr 
would he limited lo phone "visits” because 
of Ips lack of funds Dll. v. State. Sup. Ct. 
Op. No. 3104 (Kile No. S-145D, P.2d

flOMSt.Standard of review of stale action 
constituting de fueto termination of 
nnturul parent’s right of reasonable visitation. —  The appropriate standard of 
review for state decisions which essen­
tially terminate n natural parent's right 
of rruMinahlc visitation under suLsedion 
to is nil independent determination of 
whether the stale has proved by clear nnd 
convincing evidence that termination of 
parental visitation is in the child's Ik-sI 
interest. D ll. v. State. Sup. Ct. Op. No 
3104 (File No. S-1*13D, P.2d (PJSGi.Applied in In re U I. J.. Sup. Ct. Op. 
No 31139 (File No. S-6481, 717 P.2d 376 
(I9b6‘.
Cited in M.O.W. v. State. Ct. App. Op. 

No. 95 (File No. -18110, 615 P.2d 1229 
(1083).

Sec. 47.10.090. Records. (ul The court shall ntuke and keep 
records of all cases brought before it. The court’s official records may 
be inspected only with the court’s permission und only by persons 
having a legitimate interest in them. All information and social 
records pertaining to u minor and prepared by an employee of the 
court or by a federal, stale or city agency in the discharge of the 
employee’s or agency’s official duty, including traffic offenses and 
driver’s license action under AS 28.1.0.185, are privileged and may not 
he disclosed directly or indirectly to anyone without the court’s per­
mission. However, a state or city law-enforcement agency shall dis­
close information regarding a case which is needed by the person or 
agency charged with making a preliminary investigation for the infor­
mation of the court. The court shall forward a record of adjudication of 
a violation of an offense listed in AS 28 15.185(a) to the Department of 
Public Safety, if the court imposes a license revocation under AS

l»2

?i 47.10.097 Welfare, Social Skkvicks & Institutions $ 47.10.097

28.15.185. Within 80 days of the date of a minor’s 18th birthday or. if 
the court retains jurisdiction of a minor past the minor’s 18th birth­
day, within 30 days of the dale on which the court relinquishes ju ris­
diction over the minor, the court shall order sealed all the court's 
official records, information and social records pertaining to that 
minor, as well as records of all driver's license proceedings under AS
28.15.185, criminal proceedings against the minor und punishments 
assessed ugainst the minor except for traffic offenses. A person may 
not use these sealed records for any purpose except that the court may 
order their use for good cause shown or may order their use by an 
officer of the court in making a presentencing report for the court.
<h) The name or picture of a minor under the jurisdiction of the 

court may not be made public in connection with the minor’s status us 
u delinquent child or a child in need of aid unless authorized by order 
of the court, except that the name of a minor who is found for the 
second time to have violated u law, which if committed hy an adult 
would he a felony, shall he made public unless the court, ft./ good 
cause, in certain individual cases, enters on order prohibiting the 
disclosure.
(c) A person who violates a provision of this section is guilty of a 

misdemeanor, and upon conviction is punishable by a fine of not inure 
than $500 or by imprisonment for not more than one year, or by both. 
(§ 10(31(4) art I ch 145 SLA 1957; am § 1 ch 124 SLA 1972; am § 1 ch 
90 SLA 1975; am § 20 ch 63 SLA 1977; am § 4 ch 130 SLA 1988)

Effect of mueiuliuentH. — The 1998 der AS 28.15.185” in the lliiril Menti-nro 
amendment, effective September I, 1988, nnd "driver’s license proceedir !s under 
in bubsetlinn int. inserted‘ including truf- AS 28 15.185’’ in the next-to-lust sen- 
fic olTenw* mid Hriv»*F« lirenw* nrlinn tin- and inserted the fifth sentence.

See. -I7.10.0U7. F ingerprinting o f minors, (a) Except us provided 
in (b) of this section, u minor in the custody of the deportment or of u 
law enfoicement agency may not be fingerprinted for reference lo or 
entry into the Alaska automated fingerprint system without a court 
order upon good cause shown.

(hi A law enforcement officer may fingerprint a minor who is Iti 
years of age or older for reference to or entry into the Alaska auto- 
mated fingerprint system without a court order when the minor is 
convicted of, or adjudicated a delinquent for, an offense that is a fel­
ony.
(e) Fingerprint record-, under this section are not subject to AS 

•17.lO.OUO, 'S 3 ch 131 SLA 1088)



7 AAC 3G.010 Alaska Administrative Code 7 AAC 36.030

C H A P T E R  36. C O N F ID E N T IA L IT Y  O F  C L IE N T  
R EC O R D S

Section
10. Scope
20. Information to be safeguarded
30 Prohibitions against disclosure of in* 

formation
•10. Authorization for disclosure of infor­

mation
50. Disclosure of information at client’s 

request
60. Disclosure of information to u parent 

of u child
70. Disclosure of information to guard­

ian ad litem
60. Disclosure of information to acquire 

consultation or services for a client
90. Disclosure to person in danger

Section
100 Disclosure to criminal justice offi­cials
110. Disclosure in hearings related to the 

operation of family and youth ser­
vices programs 

120. Disclosure in hearings not related to 
operation of family nnd youth ser­
vices programs 

130. Disclosure for research purposes 
140. Disclosure to state officials and leg­

islators
150. Disclosure of information lo other 

states 
900. Definitions

7 AAC 36.010. SCOPE. Thiu chapter applies to the use or disclo­
sure of information concerning applicants nnd recipients of services 
frum the division of family and youth services. (EfT. 5/15/83, Register 
8G)

Authority: AS 47.US.OIO AS 47.OS.OtU
AS 47.05.015 AS 47.10.090
AS 47.05.020 AS 47 17.040AS 47.05.030 AS 47 35.060

7 AAC 36.020. INFORMATION TO HE SAFEGUARDED. In­
formation to be safeguarded hy the division includes the following:

(1) names and addteases of applicants and recipients of services 
from the division;
(21 information contained in applications, reports of investiga­

tions. evaluations, medi—  examinations, correspondence and court 
reports, and other ir n .'oncoming the condition or circum­
stances of any person .viiom information is obtained, whether
or not this inform 3 recorded;

. of and action taken on the information;(31 division el­
and 

(4) the ident 
(EfT. 5/15 83. I

arson wh' reports child abuse or neglect.
S)

Authority: AS 47.1 
AS 47 0* 
AS 47 05 AS 47.05 ,

AS 47.05.040 
AS 47.10 090 
AS 47 17.040 AS 47.35 060

7 AAC 36.U30. I*!. 
INFORMATION, (ai

VIONS AGAINST DISCLOSURE OF 
ision shall lim it the use of all safe­

174

7 AAC 36.040 Health and Social Services 7 AAC 36.050

guarded information In purposes directly connected with the adminis­
tration of family and youth services programs.
(h) Tlie division may not disclose any safeguarded information ob­

tained by a representative, agent, volunteer, or employee or the divi­
sion in the course of discharging the duties of the division to anyone 
outside of the department, other than in the administration of the 
family and youth services programs and as provided in this chapter. 
(EfT. 5/15/83, Register 86)
Authority: AS 47.05.010 AS 47.05.040AS 47 05.015 AS 47.10.090

AS 47.05.020 AS 47.17.040AS 47.05.030 AS 47.35.060

7 AAC 36.040. AUTHORIZATION FOR DISCLOSURE OF 
INFORMATION. The department has exclusive control and custody 
of the information collected by the division. Any request for <1 ..closure 
of information not covered by this chapter, or requiring a special de­
termination, should be addressed to the director of the division of 
family and youth services. (EfT. 5/15/83, Register 861

Authority: AS 47.05.010 AS 47.05.040AS 47.05.015 AS 47.10.090
AS 47.05 020 AS 47.17.040AS 47.05.030 AS 47.30.060

7 AAC 36.050. DISCLOSURE OF INFORMATION AT CLI­
ENT’S REQUEST, (a) Upon receipt of written authorization from an 
adult client, the division shall disclose the requested information con­
cerning the adult to the adult or the adult':, designee.
(b) Upon receipt of written authorization from
(1)a child client, the division shall disclose the requested infor­

mation concerning the child to the child or the child's designee, 
except that the child may not authorize disclosure of information 
acquired while the child was the subject of a child-in-nced-of-uid or 
delinquency petition or was a ward of the state;
(2) the parent, guardian, or custodian of a child client of the divi­

sion, the division shall disclose requested information concerning 
that child to the parent's, guardian’s or custodian’s designee, except 
thai

(A) the parent, guardian, or custodian may not authorize dis­
closure of information acquired while the child was the subject of 
a child-in-need-of-aid or delinquency petition or was a wurd of the 
slate, and
(It) the parent, guardian, or custodian may not, over the objec­

tions of the cliilil, authorize disclosure information which in­
fringes on the right of privacy of the chilu EIT. 5/15/83, Register 
86)
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7 AAC :I6(i6o Ai.aska Ahministiiativk Uiiiik 7 AAC 36.080

Aiitlmr■!>: VS 0:12.) 120
as 2;. 20 t 20
\S I7ll.ill|lt 
AS 17 05 015 
AS 1,' H'l u.-ll
\ s  11 nr. mu

AS 47.U5.UIU 
AS 17 iou.hihii 
AS 17 IIMKNI AS 17 17 u HI
AS 1*7 .*15 mill

7 AAC 36.000. DISCLOSURE OK 1NK0HMATI0N TO A 
PARENT OF A C1III.I). Ill) The division slinil disL-ln.su information 
t iiiiu-minj; :i il ii lil i-lu-nl reiviving services, acquired while the child 
wns tin- subject id’u child-in-nued-nf-uid or delinquency petition or wus 
u word of the stulc. In the parent or gutti'diim upon the parent's re­
quest only

i l l  wlii-ii tin- informal uui lias lieen procured as part of a court- 
indcicd evaluation program;

(2) when the inldrniatiim is necessary to the parent for the par­
ent’s participation in court-ordered treatment, i f  the right of privacy 
of tlie child is not infringed;
till when tlie information is necessary to allow the parent to exer­

cise residual parental rights, us provided under AS *17.10.084lc); or 
(■Ii when the court has ordered that the information be disclosed, 

ilii The division shall disclose information concerning u child client 
receiving services, acquired while the child was not the subject of u 
i liild-in-necd-of aid or deli iquencj petition and was not a ward of the 
state, to the parent, upon the request of the parent, i f  the right of 
privacy of the child is not infringed. (EIT. 5/15/83, Register 86)
Authority.- AS 09.23.120 AS 47.o5.040

AS 25.2fl.12l) AS 47.10.03011)
AS 17.05 010 AS 17.10.08 lie)AS 47.05.U15 AS 47 10 09(1
AS 47.05.020 AS 47.17.040
AS 47.05.030 AS 47.35 060

7 AAC 3IS.070. DISCLOSURE OK INFORMATION TO 
(iUARDIAN AD LITEM. When a recipient of or applicant for ser­
vices is the subject of a court proceeding in which a guardian ad litem 
is appointed for that client, the division may release information con­
cerning the client to the client’s guardian ad litem. (Eff. 5/15/83, Reg­
ister Mil

Authority: AS I7.a5.nta AS 47 U.5.UI5 
AS 47O5.II20 AS 47 05.040 AS 47 051140

AS 17.10.050 AS 47.10.090 
AS 47.I7.0:iUlcl AS 47 17.010

7 AAC 36.08(1. DISCLOSURE OF INFORMATION TO AC­
QUIRE CONSULTATION OK SERVICES FOR A CLIENT. <al
When I lie division requests consul till ion or services for an adult client,

7 A At! 3(i.0!)l) I Isaiah anii Sih-iai. Seiivices 7 AAC 36.100

the division may disclose information to tlie agency or person asked to 
provide (lint consultation or service only upon authorization from the 
adult client.
llil Wlii-ii Uh- division requests ciinsullntiim or services fur a child 

client who is committed to llie care of tlie department or is a ward of 
tlie slate, the division may disclose the information concerning the 
child client as is necessary to acquire the provision of consultation or 
services.
(c) When the division requests services for a child client who is not 

committed to the t arc of tlie department and is not a wurd of the state, 
the d:visiou shall disclose information only upon authorization of the 
child, or tlie chilli's parent, guardian, or custodian.
(d> The division shall require tlie recipient of safeguarded informa­

tion to maintain confidentiality standards comparable to those in this 
chapter os to information disclosed. (EfT. 5/15/83, Register 86)

Authority: AS 25.20.120 AS 17.10.0811(0AS 47 05.010 AS 47.10.090
AS 47.05.015 AS 47.10.230AS 47.05.020 AS 47.17.040
AS 47.05.030 AS 47.35.060
AS 47.05.040

7 AAC 36.000. DISCLOSURE TO PERSON IN DANGER. 
When an employee of tlie division learns of a threat by a clier.) to the 
physical safety of another person, and it appears possible that such a 
thre.it might he carried out, the employee shall give notice to that 
person or a law enforcement officer as soon as possible, and in a way 
that will cause the least damage to tlie client’s confidentiality. (Eff. 
5/15/83, Register 86)

Authority: AS 47.05.011) AS 47.05.015 AS 47.05.020 
AS 47.05.030

AS 47.05.U4U AS 47.10.0911 
AS 47.17.040 
AS 47.35.0G0

7 AAC 36.100. DISCLOSURE TO CRIMINAL JUSTICE OF­
FICIALS. (a) The division may not disclose safeguarded information, 
in the absence of a court order, to federal, state, or local law enforce­
ment officers, or other criminal justice officials unless that informa­
tion will be used for purposes directly connected with the administra­
tion of family and youth services programs. Included in those purposes 
may he requests for assistance from law enforcement officers in ob­
taining physical custody of a child, requests for assistance in investi­
gation of harm to an adult or child, nnd requests for assistance where 
disclosure is necessary to protect the safety of the client or the public.

(b) When a court order is issued directing the division to disclose 
information not otherwise (lisclosnhle under this chapter to a law en-
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7 AAC llti. 110 Ai.aska Aiimims'TKAtive Code 7 AAC 36.130

liuaimmt hi ciiln iiiiil justice1 agency. the division shall apprise the 
i mil l of the statutes and icgulatiuns concerning confidentiality and 
a h the emu I lo rule mi disclusahility before disclosing the informa­
tion. iKlf. a 15Mi, Register 861
Authority: AS 47 U5 UUI AH 17 05.040AS 4705015 AS •7.10.09(1

AS -17.05 Oita as 47.17 040AS 17 05.0111 AS 47,35.060

7 AAC 36.110. DISCLOSURE IN HEARINGS RELATED TO 
J HE OPERATION OE FAMILY AND YOUTII SERVICES PRO­
GRAMS. A division employee may voluntarily uppear, and, i f  re­
quired by a court, shall appear, and give testimony in a hearing which 
is directly related lo the operation of family and youth services pro- 
grunts, including the following:

t i t  in a children's, mental commitment, guardianship, or conser­
vator-hip proceeding, if a recipient of or applicant for services from 
the division is the subject of the proceeding;
(2) in a child support, custody, or divorce proceeding to testify 

concerning the minor children involved; or 
(3i in a prosecution for fraud against the program o*- for a crimi­

nal act against a child. (Eff. 5/15/83, Register 86)
Authority: AS 47.U5.01U AS 47 05.040AS 47.tl5.015 AS 47.10.090

AS 47 115 030 AS 47.17.040AS 47 05 0.10 AS 47.35.060

7 AAC 30.120. DISCLOSURE IN HEARINGS NOT RE­
LATED TO OPERATION OF FAMILY AND YOUTH SER- 
VICES PROGRAMS. No division employee may testily in a hearing 
lint related to the operation of family and youth services programs 
with respect to any safeguarded information except where

(I) a' adult client has authorized the disclosure of the informa- 
i ion: or

121 a court, having been informed of the existence of the stututes 
and regulations prohibiting disclosure, orders the disclosure. (EfT.
5 15 83, Register 86)

Authority: .18 47.050111 AS 47.ll5.UtUAS 47 05 015 AS 47.10 090
AS 47.05 020 AS 47.17.040
AS 47 (15 030 AS 47.35 060

7 AAC 36.130. DISCLOSURE FOR RESEARCH PURPOSES.
The division may disclose otherwise nondisclusuhle information to a 
person or organization doing research or maintaining health statis­
tics. if the anonymity of the client is assured, and the division recog­
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nizes the project as n bona fide research or statistical undertaking. 
(EIT. 5/10/83, Register 86)
Authority: AS 47.U5.U1U AS 47.U5.04U

AS 47.05.015 AS 47.10.090
AS 47.05.020 AS 47.17.040
AS 47.05.030 AS 47.35.060

7 AAC 36.140. DISCLOSURE TO STATE OFFICIALS AND 
LEGISLATORS, (a) The division may disclose safeguarded informa­
tion, including lists of clients, to other brur ’ "» of stale government 
and to municipalities, which fund progrums erviccs used by divi­
sion clients, i f the disclosure is necessary to ensure continued levels of 
funding and the recipient of the information has confidentiality stan- 
‘nrds equivalent to those in this chapter.
\b) The division may disclose safeguarded information to a commit­

tee of the state legislature only under the following conditions:
(1) the commissioner has approved the disclosure;
(2) only information necessary to accomplish the purpose of the 

investigation may be disclosed; and
(3) the committee has standards equivalent to the standards of 

the division fur safeguarding the information revealed and restrict­
ing the use of the information to purposes directly connected with 
the purpose of the committee,
(c) The division may make safeguarded information available to 

auditors working under the authority of the legislature or state ad­
ministration, if the auditors have written guidelines for safeguarding 
the confidentiality of information thus obtained.
(d) The division may inuke safeguarded information available to 

the state office of the ombudsman if the office of the ombudsman has 
regulations for safeguarding the confidentiality of information thus 
obtained. (Elf. 5/lu/83, Register 86)
Authority: AS I7.U5.01U AS 47.U5.040AS 47.05.015 AS 47.1009(1AS 47.05.020 AS 47 17.040

AS 47 05.030 AS 47.35.060
Editor's notes. —  Krunt the time of the subsection (d) with no subsection (c) in be-

adoption of 7 AAC 36.140 in 19B3 unlit its tween. As of Register 102, w-hol was ties*
correction in Register 102 (July 1987), ignatcd (d) became (c) nnd who' was (c)
this section jumped Inini subsection (It) lo became fd>.

7 AAC 36.150. DISCLOSURE OF INFORMATION TO 
OTHER STATES. The division may disclose to an out-of-state gov­
ernmental agency with child protection functions information which 
hus a direct bearing on an investigation or judicial proceeding in 
which the protection of u child from child abuse or neglect or the 
custody of a child is at issue. (EIT. 5/15/83, Register 86)



7 AAC 36.90ft Alaska Ad.ministhative Code 7 AAC 37.020

Au(hnril.v: As 17 05 MO As IT il.’i Ulil
AS 17.05 MS AS 17 10,VW
AS 17.05.UJU AS 47 17.010
AS 47.05 030

7 AAC 3U.<J00. DEFINITIONS. In this chapter 
(11 " ill i Id" means a person under 18 years of age. und. . 18

or 19 years of age who is n ward of the state;
(21 "division" means the division of family and youth services in 

the Department of Health and Social Services;
(3) "department" means the Department of Health and Social 

Services. (Eff. 5'15'83, Register 88)
Authority: AS 47.05.010 AS 47.05.010

AS 47.05.015 AS 47.10.01(0AS 47.05 020 AS 47.17.040AS 47.05.030

C H A I’ T E R  37. P U B L IC  A S S IS T A N C E

Sfi’liiin 
10. Safeguarding information 

Information to bo safeguarded 
.’it), I'rnhiliition* ugain-q disclosure of in­

formation
•Id. Authorization for disclosure ol infor­

mation
50. Disclosure lo law enforcement offi­

cers
Disclosure in court or other hearings 

70. Stall |).trtici|iulinii in court or other 
healings 

SO Dix'luMire to public officials
00 Disclosure ol Identifying information 
100 Disclosure lor research
1 IO ltolea.se of ii iiiiivs tor charitable pm

| HIM-.'
I Jo Kelt.iso of information at client's re- 

quest
7 AAC 37.010. SAFEGUARDING INFORMATION. The regu­

lations of the Department of Health and Social Services must provide 
safeguards which restrict the use or disclosure of information concern­
ing applicants for and recipients of public assistance to purposes di­
rectly connected with administration of the assistance programs. (In 
effect holiii'e 7/28/59; am 811.0/82, Register 83)

Atitliiirily: AS 47,05 lllll AS 4705 0.10
AS 4705.020 AS 4705 010

7 AAC 37.020. INFORMATION TO HE SAFEGUARDED, lie 
liirinalioii which must he safeguarded includes the following, whether 
recorded or not:
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f  cctinn
130. General information
HO. Distribution of these regulation*150. < Repealed)Kill. (Repealed)
17U. Personnel clussificavion system 
180. Appointment of agents 
190. Forms
200. Records and reports 
210. Residence in state 
22(1. Applicant* outside the stale 
230. Removal of recipient from stale 
210. Original and continuing eligibility 
250. OM age and survival* insurance 
2<»U. Suspension of assistance grants 270 lle-.pwii-.ilili- relatives

7 AAC 37.030 Health and Social Services 7 AAC 37.050

i l l  names and addresses, including lists, of applicants for and 
recipients of assistance;
12) information contained in applications, reports of investiga­

tions or medical examinations, correspondence, and other records 
concerning the condition or circumstances of any person from 
whom, or about whom, information is obtained; and 
(31 records of agency evaluations of the information described in 

this section. (In effect before 7/28/59; ant 8/15/82, Register 83)
Authority: AS 47.0S.010 AS 47.05.030

AS 47.05.020 AS 47.05.010

7 AAC 37.030. FROIIIUITION) AGAINST DISCLOSURE OF 
INFORMATION. The use of all p ..'ic assistance information and 
records, including all lists of names anu addresses, w il' be limited to 
purposes directly connected with the administration of public assis­
tance programs. These purposes include establishing eligibility, deter­
mining amounts of assistance, nnd providing services. No disclosure of 
uny information or list, obtained by any representative or employee of 
the department, in the course of discharging its duties, may be made 
directly or indirectly, other than in the administration of assistance 
programs, (in effect before 7/28/59; am 8/15/82, Register 83)
Authority: AS 47.05.010 AS 47.05.030

AS 47.05.020 AS 17.05.040

7 AAC 37.040. AUTHORIZATION FOR DISCLOSURE OF 
INFORMATION, (a) The commissioner of health and social services 
has exclusive control and custody of all public assistance information. 
For purposes of facilitating administration ol public assistance pro­
grams, tue commissioner delegates authority lo the eligibility staff of 
the department to disclose information. Any request for information 
not clearly covered hy this delegation, or requiring a special determi­
nation, will he referred lo (he director of the division of public assis­
tance by tlie leg ib ility stuff.
(b) All public assistance information procured by or available to 

division of public assistance stuff, both professional und clerical, may 
be used by staff members only, in accordance with 7 AAC 37. (In effect 
before 7/28/59; am 8/15/82, Register 83)
Authority: AS 47.05.010 AS 47.05.U30AS 47.05.020 AS 47.05.040

7 AAC 37.050. DISCLOSURE TO LAW ENFORCEMENT OF­
FICERS. Public assistance information may not lie ri leased In fed­
eral, stale, nr local law enforcement officers, including district attor­
neys, U.S. marshals, or local police ollicers, without a court order,
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Alaska Foster Parents Association
P. O. BOX 14065! « ANCHORAGfi, ALASKA 99508

January 13, 1989
Dear L eg i s l a t o r s  and Fr iends of Foster Care:
On the next few sh ee t r ,  you w i l l  f ind »<ie l e g i s l a t i v e  
p r i o r i t i e s  of Alaska Fos te r Parent Assoc ia t ion for  t h i s  
year .  There are many -- too many some might say.  But the 
needs of f o s t e r  ch i l d r en  are many and have been neglected 
fo r  so long; the needs of those who provide vo lun tee r  care 
and treatment for these ch i l d ren  are many and have been 
forgot ten for  year s .  When ch i l d ren  must l i v e  ou t s i de  t h e i r  
own fami ly homes, i t  i s  everyone's r e sp on s i b i i t y  to insure 
they get the bes t  care ,  t rea tment ,  and s e r v i c e s  po s s i b le .
In order to insure a good resource of q u a l i t y  f o s t e r  
parents ,  they must be t r ea ted  wi th re spec t ,  k indness ,  and 
have f a i r  and con s i s t en t  t reatment .  These items have been 
i d e n t i f i e d  over the y ea r s ,  and na t i o na l l y  recogn ized ,  to 
insure the bes t  q u a l i t y  care fo r  ch i ld ren in f o s t e r  care or 
f a i r  and e qu i t a b l e  t reatment fo r  those f o s t e r  parents who 
care for them.
Please support these i s s u e s .  I f  you need or would l i k e  
f u r t h e r  in forma t ion ,  packets are a v a i l a b l e  by w r i t i n g  or 
c a l l  Miriam a t 745-2196 days or 373-5239 even ings .  Please 
cons ider in t roduc ing  l e g i s l a t i o n  on these i tems--or 
cosponsoring. YOU DON'T HAVE TO BE A FOSTER PARENT TO HELP 
A FOSTER CHILD. You can help by insur ing the best  poss i b le  
laws and s e r v i c e s  are a v a i l a b l e .
Thank you for  ca r ing .

M i rv i a m Sumner, Pres ident



nece s s i t y )  from other agency s t a f f  f u n c t i o n s ,  d e f i n i t i o n s  of 
what f o s t e r  parents can be i n v e s t i g a t e d  fo r ,  and c lear  
procedures to be fo l lowed .  This can be accomplished by 
con t r a c t i ng  out i n v e s t i g a t i v e  f un c t i on s ,  l i c e n s i n g ,  or 
con t r ac t i ng  a l l  f o s t e r  care with DFYS re t a in ing  
i n v e s t i g a t i v e  f u n c t i o n s .
Ciy iL_L IABI ITY„OF_FpSIER_PAREi l IS :At t h i s  t ime, a l l  l i a b i l i t y  of f o s t e r  parents i s  in 
ques t ion ,  so l e g i s l a t i o n  i s  necessary in at l e a s t  3 areas:

1. Covering f o s t e r  parents under the good Samaritan 
l a w s .

2. Providing immediate reimbursement for damage or 
t h e f t  by a f o s t e r  c h i l d

3. Provid ing lega l  a s s i s t ance  (a t torney)  as needed for 
f o s t e r  parents ( l aw s u i t s ,  l i c e n s i n g  a c t i o n s ,  e t c . )

Since fo s t e r  parents provide such a v a l u ab l e ,  yet volur.t 
s e r v i c e ,  we must pro tec t  t h e i r  person, reputa t ion 
be long ings ,  and s an i t y  through l im i t i n g  t h e i r  l i a b i l i t y .
C O N F ip E N T I A L I T Y _ L A W _ R E y iS ip N S iAt t h i s  t ime, con f i d en c ia 1i t y  laws make i t  d i f f i c u l t  for 
DFYS to provide the needed f u l l  and accura te  informat ion 
about a youth when p lac ing them in f o s t e r  care.  Without 
t h i s  informat ion f o s t e r  parents may be tak ing unnecessary or 
unwarranted r i s k s ,  have l im i t e d  informat ion to work from, 
may cause harm wi thout knowing, and are excluded from 
d e c i s i o n s ,  meet ings,  p s y cho lo g i c a l/1h-rapy informat ion,  e tc .  
tha t  i s  a l l  v i t a l  to meeting the treatment needs of youth in f o s t e r  care .

L eg i s l a t i o n  i s  necessary to r e v i s e  e x i s t i n g  1 a»vs to 
a l low for  informat ion shar ing with f o s t e r  parents .
C H I L p /Y O U IH _ p H B U p S M A N i

We be l i e ve  the c rea t ion  of an ombudsman s p e c i f i c a l l y  
r e l a t e d  to ch i l d ren  would help insure a l l  ch i l d ren  and youth 
rece i ve  necessary s e r v i c e s  and enable a l l  concerned to 
guarantee the bes t s  i n t e r e s t s  of that ch i l d  are met. 
S p e c i f i c a l l y ,  i t  would be v i t a l  that  the Chi ld Ombudsman 
o f f i c e  have the power to in te rvene in s i t u a t i o n s  with 
ch i l d r en  and youth in out-of-home care ,  to i n v e s t i g a t e ,  and 
make necessary changes. This o f f i c e  would/could be located 
under the s t a t e s  Ombudsman Of f i ce  to reduce cos t s  but the 
person hi red as Ombudsman must have a st rong background in 
chid we l fa re  i s s u e s .

L eg i s l a t i o n  to c rea te  the Of f i ce of Child/Youth 
Ombudsman would provide a c c o u n t a b i l i t y  and higher q u a l i t y  of 
care and se r v i c e s  to youth.
£QS I ER _CARE_Apy i S pRY_BOAR_D :Please cons ider  l e g i s l a t i o n  to c rea te  a vo lun teer  fo s t e r  
care adv i sory  board on l o c a l ,  r eg iona l ,  and s ta tewide 
l e v e l s .  These boards must have the au tho r i t y  to make and 
pursue recommendations regard ing a l l  f a ce t s  of f o s t e r  care



I  (D IF  M M  

T C 3 E E  H J S O I L M I F M
LEGISLATIVE AFFAIRS AGENCY

POUCHY STAfE CAPIIOl 
JUNEAU. AIA5KA 978 I I 

907 3800

M E M O R A N D U M January 19, 1989

SUBJECT:

TO:

FROM:

CSSB 78 ( )
(Work Order No. 6-0419E)

Senator Rick Halford

Terri Lauterbach 
Legislative Counsel

Enclosed is a draft of CSSB 78( ). It includes the changes
requested by Teresa Maser and the AG's office, with the fol­
lowing exceptions:

(1) In the first sentence of AS 47.10.090(a), I have added 
a clarification that this section covers cases "involving 
minors".

(2) On page 2, in line 8, I have retained the word "is" 
instead of making the AG's requested change to "shall be,"
In this context, "shall be" would be an archaic legalism, 
called a false imperative. Its use, in fact, would create 
doubt about whether the presumption would be self-executing, 
the very doubt the AG's office was seeking to avoid. The 
phrase "shall be" is a future tense implying that there 
might need to be some intervening action or determination; 
the word "is" is in the active present tense and declares a 
legal result that inures without action on anyone's part. 
Because I understand the committee's intention to be that 
this presumption be automatic in the listed circumstances, I 
have retained the word "is." If you do not wish the pre­
sumption to be automatic, I would be happy to change the 
phrase to "shall be" and insert whatever type of determina­
tion procedures the committee wishes to have.

(3) Cn page 2, I have combined the former paragraphs (5) 
and (6) so that "investigation" and "prosecution" are now 
covered together in paragraph (6). Since the AG wanted both 
paragraphs to refer to crimes committed by or against a



Senator Rick Halford
Page 2
January 19, 1989

minor, there is no longer any reason to have separate para­
graphs for "investigation" and "prosecution."

(4) In subsections (d) and (e), I have altered the AG's 
language about felonies and adjudications of "felony of­
fenses" to the language used to describe those offenses in 
AS 12.55.155(c)(19). I believe the language achieves the 
AG's purpose.

In addition to these noted exceptions to requested language, 
I have one comment. It pertains to the changes recuested by 
the AG for subsection (c). It is unclear to me whether the 
phrase "to the defense or prosecution" is intended to 
pertain to the kind of relevancy the released material must 
have or whether it is intended to describe the persons to 
whom any relevant material is released. The AG's reasoning 
seeme'3-to indicate the latter interpretation while the 
suggested language could be construed the first way. The 
committee should clarify its intent here.

I hope you find this discussion helpful. If I can be of 
further assistance, please let me know.

TL:gc:kb 
WKG6/004

Enclosure





Bill No. H o u se  B i l l  86 Date J a n u a r y  3 0 ,  1 9 8 9

T i t l e  "A n  A c t  r e q u i r i n g  e m p lo y e r s  t o  p e r m i t  
e m p lo y e e s  a n d  f o r m e r  e m p lo y e e s  t o  h a v e  
a c c e s s  t o  t h e i r  p e r s o n n e l  f i l e s . "

Contact: Tom S t u a r t
2 6 4 -2 4 5 2  

E i l e e n  P la t e  
4 6 5 -2 7 0 0

H o u s e  B i l l  86  r e q u i r e s  e m p lo y e r s  t o  p r o v id e  an  e m p lo y e e  o r  f o r m e r  e m p lo y e e  
a c c e s s  t o  h i s  o r  h e r  r e s p e c t i v e  p e r s o n n e l  r e c o r d s  a n d  t o  p e r m i t  t h e  
e m p lo y e e  t o  m ake c o p ie s  o f  t h e  r e c o r d s .  T he  e m p lo y e r  m ay c h a r g e  th e  
e m p lo y e e  f o r  t h e  c o s t s  o f  d u p l i c a t i n g  t h e  r e c o r d s .

E m p lo y e e s  s h o u ld  h a v e  a c c e s s  t o  e m p lo y e r  k e p t  p e r s o n n e l  r e c o r d s  as 
p r o v id e d  i n  t h i s  b i l l .  T h e  a c c u r a c y  o f  s u c h  r e c o r d s  m ay h a v e  a d i r e c t
b e a r i n g  o n  a w o r k e r 's  e m p l o y a b i l i t y  s h o u ld  a p r o s p e c t i v e  e m p lo y e r  c o n t a c t  
t h e  w o r k e r ' s  c u r r e n t  o r  f o r m e r  e m p lo y e r  as a r e f e r e n c e .  U n d e r  t h e  
p r o v i s i o n s  o f  t h i s  b i l l ,  a  w o r k e r  w o u ld  h a v e  a n  o p p o r t u n i t y  t o  a t  l e a s t  b e  
a w a re  o f  a n y  d i s c r e p a n c ie s  i n  t h e  e m p lo y e r 's  p e r s o n n e l  r e c o r d s .

T h e  D e p a r tm e n t  s u p p o r t s  t h e  p r o v i s i o n s  o f  t h i s  b i l l  w h ic h  p r o v i d e  w o r k e r s  
a r i g h t  t o  a c c e s s  a n d  c o p y  e m p lo y e r  k e p t  p e r s o n n e l  r e c o r d s .

H o u s e  B i l l  86  w o u ld  n o t  h a v e  a f i s c a l  im p a c t  o n  t h e  D e p a r tm e n t  o f  L a b o r .

APPROVED

P O S I T I O N  P A P E R / D e p a r t m e n t  of Labor



F I S C A L  N O T E

R E Q U E S T : ____________________________________________________________
Revision Date: ~  Agency Affected: L a b o r

S T A T E  O F  A L A S K A  b i l l  v e r s i o n  : h b  86

1 9 8 9  L E G I S L A T I V E  S E S S I O N  p u b l i s h  d a t e :

T itle : " A n  A c t re q u ir in g  em ployers to  BRU: L a b o r S tandards &  Safety
p e rm it .~acecas to  ...personnel file s ."_______________

Sponsor House L a b o r &  C om m erce___________  Components: W age &  H o u r
Requestor: H ouse L a b o r &  C om m erce ______ _________________________________________

E X P E N D IT U R E S /R E V E N U E S (Thousands o f Dollars)
OPERATING F T  89 F Y  90 FY  91 F Y  92 F Y  93 FY  94

PERSONAL SERVICES
T R A V E L
C O N TR A C TU A L

SUPPLIES
EQ U IPM EN T
LAND &STR UC TU RES
G R AN TS,C LAIM S

M ISCELLANEO US

T O T A L  OPERATORS 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L

REVENUE

F U N D IN G : (ThousandsofDollars)

G E N ER AL FUND

FED ER AL FUNDS

OTHER

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

P O S IT IO N S :
F U L L -T IM E

P A R T-T IM E

TEM PO R A R Y

A N A L Y S IS : (Attach a separate page i f  necessary)

Prepared by: T o m  S tu a rt, D ire c to r

D iv is ion : L a b o r S tandards &  Safety

Approved by Commissioner J im  Sam^ 

Agency: D e p a rtm e n t o f L a b o r
I

P h o n e : 

D a te :

^D atti:

D istribution (by preparer) : 
Legislative Finance 
Legisladve Sponsor 
Requestor
O ffice  o f Management and Budget 
Impacted Agency(ies)

465-2725

1/26/89

1/26/89

page 1 o f 1



LEG ISLATIVE  A FFA IRS  A G E N C Y

M E M O R A N D U M  February 13, 1989

SUBJECT: Scope of HB 86
(Access to personnel files)

TO: Representative Dave Donley

FROM: Teresa B. Cramer
Legislative Counsel

You have asked whether HB 86 requires an employer to keep 
personnel files on employees. In my opinion, the answer is 
no. Under subsection (a), if an employer maintains 
personnel files, the employer must allow access to the 
information. There is nothing that affirmatively requires 
that the information be maintained in the first place.

If I may be of further assistance, please advise.

TC:kb
wkkl/119



.

STEVE COWPER
GOVERNOR

S t a t e  o r  A l a s k a

OFFICE OF THE GOVERNOR 
J O N E A U

J a n u a r y  9, 1989

T h e  H o n o r a b l e  T i m  K e l l y  
P r e s i d e n t  of  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  S e n a t o r  Kelly:

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  t o  c h i l d  
c u s t o d y  d e t e r m i n a t i o n s .

T h i s  b ill, r e c o m m e n d e d  b y  t h e  C o u n c i l  o n  D o m e s t i c  V i o l e n c e  
a n d  S e x u a l  A s s a u l t ,  in t h e  D e p a r t m e n t  o f  P u b l i c  Safety, 
r e q u i r e s  t h a t  i n s t a n c e s  of  d o m e s t i c  v i o l e n c e ,  c h i l d  abuse, 
an d  c h i l d  n e g l e c t  b e  t a k e n  i n t o  c o n s i d e r a t i o n  in m a k i n g  
c h i l d  c u s t o d y  d e t e r m i n a t i o n s .  C u r r e n t  l a w  r e q u i r e s  t h a t  the 
c o u r t  c o n s i d e r "  o n l y  "a h i s t o r y  o f  v i o l e n c e  b e t w e e n  the 
p a r e n t s , "  and t h e n  o n l y  w h e n  a w a r d i n g  s h a r e d  c u s t o d y .  
A S  2 5 . 2 0 . 0 9 0 ( 8 ) .  T h e r e  is no s i m i l a r  r e q u i r e m e n t  t h a t  
d o m e s t i c  v i o l e n c e  b e  c o n s i d e r e d  u n d e r  A S  2 5 . 2 4 . 1 5 0  in o t h e r  
c u s t o d y  d e t e r m i n a t i o n s ,  n o r  is t h e r e  a n y  r e q u i r e m e n t  u n d e r  
e i t h e r  s t a t u t e  t h a t  i n s t a n c e s  o f  c h i l d  a b u s e  a n d  n e g l e c t  b e  
r e v i e w e d  b y  t h e  court. A l t h o u g h  m o s t  j u d g e s  w o u l d  b e  l i k e l y  
to r e c e i v e  su c h  i n f o r m a t i o n  i n t o  e v i d e n c e  as a m a t t e r  o f  
d i s c r e t i o n ,  t h i s  b i l l  r e q u i r e s  t h e  c o u r t  to s p e c i f i c a l l y  
f o c u s  o n  t h e s e  factors. T h e  b i l l  a l s o  m a k e s  A S  2 5 . 2 4 . 1 5 0  
m o r e  c o n s i s t e n t  w i t h  A S  25.20.^1510 b y  a l l o w i n g  c o u r t s  to 
c o n s i d e r  o t h e r  p e r t i n e n t  inforjR^ticAi.

I u r g e  y o u r  f a v o r a b l e  a n d  p r o m p t  actionyOrTNthis m e a s u r e .
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§ 2 5 .2 4 .1 5 0 Alaska Statutes § 2 5 .2 4 .15 0

S ec. 25 .24 .150 . J u d g m e n ts  f o r  c u s to d y ,  (a) In  a n  a c tio n  fo r 
d ivo rce  o r fo r  le g a l s e p a ra tio n  o r  fo r  p la c e m e n t o f  a c h ild  w h e n  one o r 
b o th  p a re n t?  h a ve  d ied , th e  c o u rt m a y , i f  i t  has ju r is d ic t io n  u n d e r A S  
25 .30 .020 , and  is  an  a p p ro p r ia te  fo ru m  u n d e r A S  25 .30 .050  and 
25 .30 .060 , d u r in g  th e  pendency o f  th e  a c tio n , o r  a t th e  f in a l  h e a r in g  o r 
a t  a n y  t im e  th e re a fte r  d u r in g  th e  m in o r i ty  o f  a c h ild  o f  th e  m a rr ia g e , 
m a ke , m o d ify , o r  va ca te  a n  o rd e r fo r  th e  cu s to d y  o f  o r  v is i ta t io n  w ith  
th e  m in o r  c h ild  th a t  m a y  seem  necessary  o r  p ro p e r, in c lu d in g  an  o rd e r 
th a t  p ro v id e s  fo r  v is ita t io n  b y  a g ra n d p a re n t o r  o th e r  person  i f  th a t  is 
in  th e  bes t in te re s ts  o f  th e  c h ild .

(b ) T f  a  g u a rd ia n  ad l i te m  fo r  a c h ild  is a p p o in te d , th e  a p p o in tm e n t 
s h a ll be m ade u n d e r th e  te rm s  o f  A S  25.24.310(c).

(c) T h e  c o u rt s h a ll d e te rm in e  cu s to d y  in  accordance w it h  th e  best 
in te re s ts  o f  th e  c h ild  u n d e r A S  25.20 .060  —  25.20 .130 . In  d e te rm in in g  
th e  b e s t in te re s ts  o f  th e  c h ild  th e  c o u r t s h a ll cons ider

(1) th e  p h y s ic a l, e m o tio n a l, m e n ta l, re lig io u s , and  soc ia l needs o f  th e  
c h ild ;

(2) th e  c a p a b il i ty  a n d  d e s ire  o f  each p a re n t to  m e e t these  needs;
(3) th e  c h i ld ’s p re fe re n ce  i f  th e  c h ild  is  o f  s u ff ic ie n t age a n d  ca p a c ity  

to  fo rm  a p re fe rence ;
(4) th e  love  a n d  a ffe c tio n  e x is t in g  be tw een  th e  c h ild  and  each p a re n t;

(5) th e  le n g th  o f  t im e  th e  c h ild  has liv e d  in  a s ta b le , s a tis fa c to ry  
e n v iro n m e n t a n d  th e  d e s ira b il i ty  o f  m a in ta in in g  c o n t in u ity ;

(6) th e  d e s ire  and  a b i l i t y  o f  each p a re n t to  a llo w  a n  open a n d  lo v in g  
fre q u e n t re la t io n s h ip  be tw een  th e  c h ild  and  th e  o th e r p a re n t.

(d) In  a w a rd in g  cus tody  th e  c o u rt m a y  con s id e r o n ly  those  fa c ts  th a t  
d ire c t ly  a ffe c t th e  w e ll-b e in g  o f  th e  c h ild .

(e) N o tw ith s ta n d in g  th e  p ro v is io n s  o f  (d) o f  th is  sec tion , in  a w a rd in g  
cu s to d y  th e  c o u r t s h a ll co m p ly  w it h  th e  p ro v is io n s  o f  25 U .S .C . 1901 —  
1963 (P .L . 95 -608 , th e  In d ia n  C h ild  W e lfa re  A c t  o f  1978). (§ 1 ch 160 
S L A  1.968; am  § 1 ch 167 S L A  1975; am  § 2 ch 61 S L A  1977; am  § 1 
ch 63 S L A  1977; am  § 1 ch 15 S L A  1982; am  §§ 2, 3 ch 88  S L A  1982)

Revisor's notes. —  Formerly AS 
09.55.205. Renumbered in 1983.

Cross references. —  For intent of 1982 
amendments, see § 1. ch. 88, SLA 1982, in 
the Temporary and Special Acts; for 
enforcement of visitation rights, see AS 
25.24.300.

E ffect o f amendments. - -  The first 
1982 amendment designated the former 
firs t sentence as subsection la), the second 
sentence as subsection tb), and the rest of 
the section as subsection tc). inserted "or 
for placement of a child when one or both 
parents have died” and "modify, or vacate" 
in subsection (a), substituted "a child of 
the marriage" for "any child of the mar­
riage," and the language beginning "that

may seem necessary or proper" for "which 
may seem necessary or proper and may at 
any time modify or vacate the order" in 
subsection (a), and substituted " I f  for 
"Any appointment o f' and "AS 
09.65.130(c)” for "AS 09.65.130" and 
inserted "is appointed, the appointment" 
in subsection tb).

The second 1982 amendment, in subsec­
tion (c), substituted "under AS 25.20.060 
—  25.20.130" for "neither parent is enti­
tled to preference as a matter of right in 
awarding custody of the child" at the end 
of the first sentence, deleted "a ll relevant 
factors including" from the ond of the 
introductory language in the second sen­
tence, added " i f  the child is of sufficient

60



5 25.20.060 Alaska Statutes 5 25.2O.0G0
Propriety of exhibition of child to jury- to 

show family rcscmtilnnre or lack of it on 
issue of paternity, 55 Al.lUld 1087.
Death of putative father as precluding 

action for determination of paternity or child support. 58 Al.lt.Td 188.Admissibility, in disputed paternity pro­
ceedings. of evidence to rebut mother's 
claim of prior chastity, 59 AI.lt.Td 659.
Statute of limitations in illegitimacy or bastardy proceedings. 59 AI.KTd 685.
Loniparm statutes, obtatnii,g jurisdic­

tion over nonresident parent in filiation or support proceeding. 76 Al.lt.Jd 708.
Legitimation by marriage lo natural

futhcr of child bom during mother's mar­
riage to another, 80 Al.IUd 219 
Proof of huxliand'a inipotency or sterility 

as rebutting presumption of legitimacy, 84 Al.IUd 495; 14 Am. Jur l'OK2d. pp 409-481.
Who may dispute presumption of legit­imacy of child conceived or born during 

wedlock. 90 Al.IUd I0.T2,
High; of indigent defendant in paternity suit lo have assistance of counsel at slate expense. 4 AI.K4lh 363.
Kighl of illegitimate child to maintain 

action to determine paternitv, 19 AI.II4lh 1(182.

Sec. 25.20.060. Custody of the child, (til If there is a dispute over 
child custody, either parent may petition the superior court for resolu­
tion of the matter under AS 25.20.060 —  25.20.100. The court shall 
award custody on the basis of the best interests of the child. In 
determining the best interests of tlie child, the court shall consider all 
relevant factors including those factors enumerated in AS 25.2-1.150(0.
<bi Neither parent, regardless of the question of the child's legit­

imacy, is entitled to preference in the nwarding of custody.
(c) The court may award shared custody to both parents if shared 

custody is determined by the court to be in the best interests of the 
child. An award of shared custody shall assure that the child has 
frequent and continuing contact with each parent to the maximum 
extent possible. <§ 6 ch 63 SLA 1977; am § 5 ch 88 SLA 1982)

Effect of amendments. —  The 1982 
amendment udded the subsection (a) nnd <b> designations. substituted "AS 
25.20.060 -  25.20.130" for "this section unless an action between the parents is 
pending under AS 09.55" at the end of the first sentence in subsection <n), substituted 
"AS 09.55.205tCr  for "AS 09.55.205" at the end of the subsection in), nnd added subsection (c).
Editor's notes. —  Section I, ch. 88.SUV 1982. provides- "LEGISLATIVE INTENT, 

tnl The legislature finds that it is 
generally desirable to unsure a minor child 
frequent and continuing contact with both parents after the parents have separated 
or dissolved their marriage and thnt it is in the public interest to encourage parents to 
shnre the rights nnd responsibilities of child rearing. While actual physical custody may not lie practical or appropri­ate in nil cases, it is the intent of the leg­
islature that both parents have the 
opportunity lo guide and nurture their child nnd lo meet the needs of the child on an equal footing beyond the considerations

of support or actual custody.
(hi The legislature also finds thnt it is in 

the best interests of n child to encourage parents to implement their own child cur< agreements outside of the court setting."
Collateral references. —  10 Am. .Jur. 2d. finstards. 55 60-66.
Modification of child support order as justified by change in circumstances, 1 Am. Jur. HOK2d. pp. 1-63.
Pleadings in custody litigation, 22 Am. Jur. Trials, pp. 347-516.
Courts power in habeas corpus pro­ceedings relating to custody of child to 

odjudicale questions as to child’s support. 17 ALR3d 764.
Award of custody of child where contest 

is between child's father and grandparent, 25 ALR3d 7.
Award of custody of child where contort is between child's parents and grandparents, 31 ALR3d 1187.
Modern status of maternal preference rule or presumption in child custodv cases. 70 ALR3d 262.

24

Award of custody of child when context custody of infant in penal institution, l-l 
is between natural parent and step-parent, ALIttlh 74810 AI.RIth 7G7. Propriety of awarding joint custody of
flight of incarcerated mother to rctnin children, 17 ALIt-Uh 1013.

See. 25.20.070. Temporary custody of the child. Unless it is 
shown to he detrimental to the welfare of the child, the child shall have, 
to the greatest degree practical, equal access to both parents during the 
time that the court considers an award of custody under AS 25.20.060 
—  25.20.130. IS 6 ch 88 SLA 19H2>

Keillor's notes. — For legislative intent Collateral references. —  Necessity of 
behind the 1982 change in the child notice of application for temporary custody
custody law, see editor's note to AH of child, 31 AI.R-Td 1378
25.2(1060.

Sec. 25.20.080. Medintion o f child custody matter, ml At any 
lime within 30 days after a petition for child custody is filed under AS 
25.20.06U the court may order the parties to submit to mediation. Each 
party shall have the tight to challenge peremptorily one medintnr 
appointed.
(bl Medintion shall be conducted informally as n conference, or by 

telephone, or series of conferences, as determined by the mediator. The 
parties to the action and a court-appointed representative of the minor 
children shall attend.
(c) I f the mediator determines that mediation efforts nre 

unsuccessful, the mediator shall terminate mediation nnd notify the 
court that mediation efforts have failed. The custody proceeding shall 
proceed in the usual manner.
(d) Upon submission of the parties to mediation under this section, 

a pending child custody proceeding shall be stayed for a period of 30 
days or until the court is notified that mediation efforls have failed. All 
court orders made during the pending custody proceeding remain in 
effect during the period of medintion.
(e) Costs of mediation shall be paid as ordered hy the court hy one 

party, by both parties, or bv the state ifhoth parties are indigent. (S 6 
ch 88 SLA 1982)
Sec. 25.20.090. Factors for consideration in nwarding shared 

child custody. In determining whether to award shared custody of a 
child the court shall consider
(1) the child's preference i f  the child is of sufficient age and capacity 

to form a preference;
(2) the needs of the child;
(3) the stability of the home environment likely to he offered by each 

pnrent;
(-1) the education of the child;

J 25.20.070 Maiiitai. and Domestic Relations } 25.20.090



§ 25.20.100 A iaska Statutes 5 25.20.130

(5) the advantages of keeping the child in the community where the 
child presently resides;
(6) the optimal time for the child to spend with each parent con­

sidering
(A! the actual time spent with cnch parent;
(B) the proximity of each parent to the other and to the school in

which the child is enrolled;
tC) the feasibility of travel between the parents;
(D) special needs unique to the child that may be better met by one

parent than the other;
(E) which parent is more likely to encourage frequent and 

continuing contact with the other parent;
(7) any findings nnd recommendations or a neutral mediator;
(8> whether there is a history of violence between the parents;
'° l other factors the court considers pertinent. (5 6 ch 88 SLA 1982).
Sec. 25.20.100. Denial o f shared child custody. I f a parent or the 

guardian ad litem requests shared custody of a child nnd the court 
denies the request, the reasons for the denial shall be slated on the 
record. <S 6 ch 88 SLA 19S2)
Sec. 25.20.110. Modification o f child custody or visitation. An 

award of custody of a child or visitation with the child may be modified 
i f  the court determines that a change in circumstances requires the 
modification of the award and the modification is in the best, interests 
ofthe child. I f a parent opposes the modification ofthe awnid of custody 
or visitation with the child nnd the modification is granted, the court 
shall enteron the record its reason for the modification. (8 6 ch 88 SLA 
1982)

Collateral references. —  Putative Right of jailed or imprisoned parent to 
father's right to visit illegitimate child, IS visit from minor child, IS A!.R4th 1234.A I,Itild 887.

Sec. 25.20.120. Closure o f custody proceedings nnd records. 
At any stage of a proceeding involving custody of a child the court mny, 
i f it is in the best interests of the child, close the proceeding lo the 
public or order the court records closed to the public temporarily or 
permanently. The court may modify or vacate an order under this 
section at any time. (S 6 ch 88 SLA 1982)
Sec. 25.20.130. Access to records of the child. A parent who is 

not granted custody under AS 25.20.0GO —  25.20.130 has the same 
nccess to the medical, dental, school, nnd other records of the child as 
the custodial parent. (§ 6 ch 88 SLA 1982)
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5 25.23.010 Maritai. and Domestic; Relations 

C h a p te r  23. A d o p tio n .

!i 25.23.020

Section 
10. Who may he adopted 
20. Who mny adopt 
30. Venue
40. Persons required to consent to adop­tion
50. Persons as to whom consent and 

notice not required 
60. How con5cnt is executed 
70. Withdrawal of consent 
80. Petition for adoption 90. Report of petitioner's expenditures 100. Notice of petition, investigation and 

hearing
110. Required residence of minoi 120. Hearing
130. ElTecl of adoption decree 140. Appeal and validation of ndoption 

decree

Section
150. Confidential nature of hearing* and 

records in adoption proceedings 
160. Recognition of foreign decree 

affecting adoption 170. Applications for birth certificate* 
175. Finding* concerning persons horn 

outside the United States 
180. Relinquishment and termination of 

parent and child relationships 
190 Adoption assistance 200. Investigation210. Amount und duration of siih*idy 

payments 
220. Annual reevnluatlon 
230 Regulations 240. Definitions

Collateral references. —  2 Am. .lur. 2d, Adoption. § 1 ct seq.
Proof: equitable adoption, 18 Am. Jur. POF2J, pp. 531-609.
2 C.J.S., Adoption of Persons, k 1 et scq. 
Modem status of law as to equitable 

adoption or adoption by estoppel, 97 ALR3d 347.

Criminal liability of one arranging for ndoption of child through other than 
licensed child placement agenrv ("baby 
broker ncLs"i, 3 ALR4tli 468.
Validity and application of statute 

authorizing chance in record of birthplace of adopted child. 11 Al.Rlth 739.

Sec. 25.23.010. Who mny be adopted. Any person may he 
adopted. (§ 1 ch 84 SLA 1974)

Revisor’s notes. —  Formerly AS Collateral references. — Adopt inn of 20.15.010. Renumbered in 1982. adult. 21 AI.H3d 1012.

Sec. 25.23.020. Who may adopt, (a) The following persons nmy 
adopt:
(1)a husband and wife together;
(2) an unmarried adult;
(3) the unmarried father or mother of the person to be adopted;
(4) a married person without the other spouse joining as n petitioner, 

i f  the person to be adopted is not the other spouse, nnd if
(A) the other spouse is a parent of the person to he adopted and 

consents to the adoption; or
(B) the petitioner and the other spouse arc legally separated; or
(C) the failure of the other spouse to join in the petition nr to agree 

to the adoption is excused by the court h.v reason nf prolonged 
unexplained absence, unavailability, incapacity, nr rimiinslanres 
constituting nn unreasonable withholding of consent.
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REPLY TO:

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

STEVE COWPER, GOVERNOR

Chris Christensen 
c/o Senator Jan Faiks 
Senate Judiciary Committee 
3111 C Street, Suite 525 
Anchorage, Alaska 99503

Re:

Dear Chris

SB 88 (investment 
under UCC)
Our file: 773-89-0062

fy fflryT fc^S lA P IT O L
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600
OCT 2 6 1989
JAN FAIKS 

seGSfiNA3Bi©f;FICE

I recently returned from vacation to find your phone 
message stating that the Senate Judiciary Committee will be hearing 
SB 88 on Thursday, November 9, from 1:30 to 4:00 p.m., in 
Anchorage. The message indicated that you would like to have 
supporting documents, such as a sectional analysis, and that I and 
John McCabe, of the National Conference of Commissioners on Uniform 
State Laws (NCCUSL), are invited to participate, either in person 
or by phone. The message does not indicate whether this bill is 
the only one being considered at that hearing. Is it?

In your absence, Mark Riehle, also of Senator Faiks' 
office, told me that he would doublecheck the files to see exactly 
what material had been forwarded to Senate Judiciary by Senate 
Labor and Commerce. Evidently, little if any material was 
forwarded, and Sheila Peterson, of the Commerce Committee staff, 
told me in the hallway down here that she is sending it all to 
Mark.

I have given Sheila, for forwarding to your office, an
extra copy of West Publishing Company's green booklet containing
the 19/7 amendments to Article 8 of the Uniform Commercial Code 
(i.e., the amendments contained in SB 88). The official NCCUSL 
commentary under each section in that publication provides the best 
sectional analysis. You will note that the booklet is in two basic 
parts: one sets out the revised Article 8, incorporating the 1977
changes, along with the correspondingly changed sections of 
Articles 1, 5, and 9; the other, beginning at page 173, sets out 
the amendments of Article 8, using brackets and underlining to show 
the specific amendments. The discussion at pages 161 -- 172 is
also very helpful.

You should have or should be receiving the following
items:
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a fact sheet for these UCC Article 8 amendments; 
a four-page summary of the amendments; 
a two-page item labeled "Why Every Stat°. Needs The 
Article 8 Amendments -- Now!";
a 1976 article by Martin J. Aronstein, entitled "A 
Certificateless Article 8? We Can Have It Both Ways," 
published in the American Bar Association's The 
Business Lawyer;

-- a 1985 endorsement of the amendments by the Securities
Industry Committee of the American Society of Corporate
Secretarys;
an April 13, 1989 letter to me from J. P. Tangen, 
expressing the Alaska State Chamber of Commerce's 
support of SB 88;
the West Publishing Company booklet containing the 
NCCUSL's amendments and commentary.

You are welcome to review down here my rough draft of 
the bill, which shows how I incorporated the NCCUSL's amendments
into the Alaska Statutes. The only changes I've made are ones
necessary to conform to Alaska's format and drafting style. As one 
works with this material, it is helpful to keep in mind that in our 
trade and commerce title (AS 45) Chapter 1 corresponds to Article 
1 of the UCC, Chapter 2 to Article 2, etc.; within each AS chapter, 
the section numbers are the same as the corresponding UCC article's 
section numbers. Thus, AS 45.08.306, for example, is the UCC's 
Article 8, Section 306.

The NCCUSL's John McCabe tells me that he will be 
available to participate in the hearing, at the committee's 
pleasure, by telephone on November 9. (Chicago time is three hours 
ahead of Alaska time.) His title, address, and phone number are 
as follows: John M. McCabe, Legislative Director and Legal
Counsel, National Conference of Commissioners on Uniform State 
Laws, 676 North St. Clair Street, Suite 1700, Chicago, Illinois 
60611; phone (312)915-0195.

I will also be able to participate by phone.

As originally written, Article 8 of the UCC deals with 
investment securities in a way that relies on pieces of paper to 
represent those securities. The new Article 8 recognizes modern 
technology and business practices to provide a statutory basis for 
dealing with securities without those pieces of paper. Although 
the. amendments necessitate a 58-page bill, they merely present the 
single basic idea of uncertificated securities, ^hese amendments, 
already enacted in at least 35 states, are essential.
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Please let me know if there's any further assistance that
I might be able to provide the committee regarding this bill.

AHPscb

cc: John M. McCabe
National Conference of Commissioners 

on Uniform State Laws 
676 North St. Clair Street, Suite 1700 
Chicago, Illinois 60611

Willis Kirkpatrick, Director
Division of Banking, Securities, & Corporations 
Department of Commerce and Economic Development

Yours truly,

DOUGLAS B. BAILY 
ATTORNEY

By:
Arthur H. Peterson 

Assistant Attorney General

Robert Evans, Legislative Liaison 
Office of the Governor
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States provide nearly all o f the funds fo r 
ULC by means o f a system o f assessments 
based on population. Most o f the money is 
used to  support the w ork o f the dra fting  
committees, and to explain U niform  and 
Model Acts to legislators, other government 
o ffic ia ls  and specialized and general audi- 
iences.

ULC gets maximum results from  m in i­
mum budgets because its major asset -  d ra ft­
ing expertise -  is donated. The only compen­
sation received by Uniform  Law Commis­
sioners is that o f know ing they have provided 
states w ith  solutions to  their legal problems. 
They receive no salaries or fees fo r their 
w o rk  as commissioners.

This means tha t lawyers devote hundreds 
and even thousands o f  hours-am ounting in 
some cases to m illions o i dollars w orth  o f  
t im e - to  the development o f ULC proposals. 
No state could a ffo rd  the bills fo r the legal 
expertise tha t gees in to  the drafting o f  each 
ULC U niform  or Model Act.

In appraising ULC ’s value to the states, it 
is also im portan t to look at its im pact on 
the ir treasuries. Most ULC proposals re ly on 
"priva te  law ," o r law governing individual 
relationships w ith o u t intervention o r regu­
lation by any state agency -  except where 
redress is sought in state courts for breach 
o f a legal oblig; ‘ ion. By contrast, "p u b lic  
la w " provides fo r regulation, generally by an 
executive agency. ULC helps states avoid the 
costs o f  creating new regulatory agencies.

When drafting is completed on an act, a 
U niform  Law Commissioner’s work has on ly  
begun. Commissioners then work fo r adop­
tion  o f the proposal by the states. Normal 
resistance to anything "n e w " makes this the 
hardest part o f  a commissioner's job. But the 
result can be workable modern state law tha t 
helps keep the federal system alive.

o f a L a w

A n y o n e  can ask J L C  lo  d ra f t  a law . 
B u t n o t a ll requests  are p ressing  enough  
to  c la im  its  t im e  a n d  resources. D e te rm in ­
ing  th e  need fo r  and  fe a s ib i l i ty  o f  a p ro ­
posed n e w  la w , th e n , is an im p o r ta n t  
f i r s t  s tep . T h e  d ec is ion  to  d ra f t  is p re ­
ceded b y  a th o ro u g h  screen ing  p rocess:

•  In i t ia l  sc reen ing  o f  requests  fo r  n e w  
d ra f t in g  p ro je c ts  is done  b y  th e  S cope  
and  P rog ram  C o m m itte e . T h is  g ro u p  e va l­
uates th e  need, u rg e n cy , c u r re n t s ta te  o f  
law  in  th e  a ffe c te d  area, and  fe a s ib i l i ty  
o f  e n a c tm e n t b e fo re  m a k in g  a re c o m m e n ­
d a tio n  to  th e  E x e c u tiv e  C o m m itte e  to  
fu r th e r  re v ie w  th e  request.

•  E x e c u tiv e  C o m m itte e  m e m b e rs  lo o k  
a t a re q u e s t in  te rm s  o f  U L C ’s f in a n c ia l 
and m e m b e r resources as w e ll as th e  a v a il­
a b i l i t y  o f  a d d it io n a l e x p e rtis e  and  fu n d ­
ing  to  in su re  success o f  th e  d ra f t .  I f  these 
appea r fa v o ra b le  to  th e  p ro je c t, th e y  
a p p o in t a spec ia l D ra ft in g  C o m m itte e .

•  F o u n d a tio n  and  g o v e rn m e n t g ran ts  
s u p p o r t som e o f  U L C ’s d ra f t in g  e ffo r ts ,  
m a k in g  i t  poss ib le  to  e x p a n d  a d v is o ry  
c o m m it te e  p a r t ic ip a t io n , and  to  re ta in  
e x p e rt re p o r te r -J ra fts m e n  — u s u a lly  la w ­
yers  e xp e rie n c e d  in  th e  f ie ld  — f o r  m a x i­
m u m  in p u t  and assistance to  th e  D r a f t ­
ing  C o m m itte e .

D ra f t in g  p roceeds a t m e e tin g s  o f  th is  
specia l c o m m it te e  he ld  th o u g h o u t th e  
yea r. A f t e r  basic p rem ises an d  p h ilo s o p h y  
are d e c id e d , a “ f i r s t  te n ta t iv e  d r a f t ’ ’ is 
de ve lop e d  fo r  c irc u la t io n  to  e x p e rts  b o th  
w ith in  a n d  o u ts id e  th e  legal p ro fe s s io n ,

to  d ra w  c r i t ic is m  a n d  suggestions th a t 
w i l l  shape su cce e d in g  d ra fts .

U n ifo rm  and  M o d e l A c ts  are a m in ­
im u m  o f  tw o  years  in  p re p a ra t io n , s ince  
th e y  m u s t be co n s id e re d  a t no  less th a n  
tw o  a n n u a l m e e tin g s  b y  a ll c o m m is s io n ­
ers s i t t in g  as a C o m m itte e  o f  th e  W ho le .

B e fo re  a n y  a n n u a l m e e tin g  p resen ta ­
t io n ,  a R e v ie w  C o m m itte e  f o r  each a c t 
d e te rm in e s : 1) w h e th e r th e  d ra f t  c o n ­
fo rm s  to  th e  a s s ig n m e n t; 2 ) w h a t p o lic y  
d e c is io n s  w ere  m ade b y  d ra f te r * ;  and  3) 
w h e th e r th e  d r a f t  is ready fo r  s c ru t in y  
“ l in e  b y  l in e ’ ’ b y  th e  e n tire  C o n fe re n ce .

O n ce  U L C  as a w h o le  ap p ro ve s  an a c t, 
i ts  f in a l te s t is b y  a v o te  b y  sta tes — one 
v o te  p e r s ta te . A  m a jo r i ty  o f  s ta tes pres­
e n t,  a n d  no less th a n  2 0  sta tes, m u s t vo te  
a p p ro v a l o f  an a c t b e fo re  i t  can be o f f i ­
c ia l ly  a d o p te d  as a U n ifo rm  o r  a M o d e l 
A c t ,  C o d e  o r  C o u r t  R u le .

T h is  u n iq u e  and  le n g th y  process o f  
sc re e n in g , d ra f t in g ,  re v is in g  a n d  p o lis h in g  
is re sp o n s ib le  f o r  th e  f in e  edge o f  e x c e l­
lence  th a t  m a rks  U L C  “ p ro d u c ts . ’ ’ A f te r  
re c e iv in g  th e  U L C  s ta m p  o f  a p p ro v a l, a 
U n ifo rm  o r  M o d e l A c t  is o f f ic ia l ly  p ro ­
m u lg a te d  fo r  c o n s id e ra tio n  b y  th e  sta tes.

L e g is la tu re s  a re  u rged  to  a d o p t U ni­
fo r m  A c ts  e x a c t ly  as w r it te n ,  to  " p r o ­
m o te  u n i fo r m it y  in  la w  a m o n g  th e  sev­
e ra l s ta te s .’ ’

M o d e l A c ts ,  on  th e  o th e r  h a n d , are 
des igned  to  serve as g u id e lin e  le g is la tio n , 

w h ic h  s ta tes can b o r ro w  fr o m  o r a d a p t to  
s u it  th e ir  in d iv id u a l needs and  c o n d it io n s .

Commissioners
Each o f the 50 states, the D is tric t o f  Col­

umbia and Puerto Rico select lawyers to 
serve on the ir un iform  state (a,v commissions. 
Since ULC is a confederation o f state com­
missions, each state sets its own rules fo r sel­
ection. Most have at least three, and the gov­
ernor usually selects them.

Considered non-partisan, many commis­
sioners receive their f i rst appointm ent from  
a governor o f  one party, then continue un­
der another party, thus serving fo r decades.

Famous commissioners include President 
W oodrow Wilson; Supreme Court Justices 
Louis D. Brandeis and W illiam F . Rehnquist, 
and the Harvard Lav/ legend, Roscoe Pound.

Updating Acts
Exem plify ing a U niform  Act, the U niform  

Commercial Code (UCC) structures nearly 
all commercial transactions in every state in 
the U.S. Another ULC proposal having wide 
influence is the Model State Adm inistrative 
Procedu e A c t (MSAPA). Most states have 
adopted it, and look to its provisions to  
guide their state agencies.

Both UCC and MSAPA are successes that 
states have benefited from . But even the best 
oc laws is outdated by technological and so­
cial change. Thus, one o f the duties o f  the 
ULC leadership is to  constantly review past 
successes, checking the ir relevance fo r today.

Several methods insure tha t needed up­
dating goes on. For the Commercial Code, 
the problem is solved by a "Permanent Edi­
toria l Board”  charged w ith  keeping abreast o f 
developments that require changes in the law.

The Model State Adm inistrative Procedure 
Act, however, required appointm ent o f a 
new com m ittee to revise quarter-century-old 
rules developed before state governments 
"boom ed" in the 60s and 70s.

Whether a ULC proposal is brand new, a 
revision, or an amendment, state government 
can be sure tha t i t ’s in step w ith  the times.
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U n ifo rm  S ta te  Law s are th e  p ro d u c ts  o f  a u n iq u e  
o rg a n iz a tio n  th a t  has been w o rk in g  fo r  th e  im p ro v e m e n t 
o f  s ta te  law s s ince  1 8 9 2 . T h e  N a tio n a l C o n fe re n ce  o f  
C o m m iss io n e rs  o n  U n ifo rm  S ta te  Law s, re p re se n tin g  b o th  
s ta te  g o v e rn m e n t and th e  legal p ro fe ss io n , is a genu ine  
c o n fe d e ra tio n  o f  s ta te  in te res ts .

T o d a y  th e re  are m o re  th a n  3 0 0  p ra c t ic in g  la w ye rs , 
judges , la w  p ro fesso rs  and g o v e rn m e n t o f f ic ia ls  se rv ing  as 
U n ifo rm  L a w  C o m m iss io n e rs  (U L C ). These s ta te -a p p o in t­
ed  c o m m iss io n e rs , se lected f o r  th e ir  w id e  range o f  legal 
e x p e rt is e  and  e xp e rie n ce , p ro v id e  an  im m e a su ra b le  re ­
so u rce  fo r  d ra f t in g  “ u n i fo r m ”  and  " m o d e l”  s ta te  laws.

U L C  U n ifo rm  A c ts , C o d e s a n d  C o u r t R u les — needed 
w h e re  d iffe re n c e s  in  s ta te  law s c rea te  sp e c ific  in te rs ta te  
an d  n a tio n a l p ro b le m s  -  have ranged fr o m  e lim in a tin g  
ju r is d ic t io n a l c h ild  c u s to d y  d isp u te s  to  address ing  th e  
le g a litie s  o f  e le c tro n ic  tra n s fe r o f  s to c k  o w n e rs h ip .

W hen u n i fo r m it y  is n e ith e r  p ra c tic a l n o r  necessary, 
U L C  M o d e l A c ts  have p ro v id e d  sta tes w ith  a co n c ise ly - 
s tru c tu re d  le g is la tive  fra m e w o rk  a d a p ta b le  to  th e ir  p a r t ic ­
u la r  needs and  p ro b le m s  — in  areas such as se n te n c in g  and 
c o r re c t io n  re fo rm , and  s ta te  a d m in is tra t iv e  p rocedu res .

D iffe re n c e s  in  s ta te  laws can d e te r th e  fre e  f lo w  o f  
g oods , c re d it  and  services; re s tra in  fu l l  e c o n o m ic  g ro w th ;  
a n d  in v ite  fe d e ra l in te rv e n t io n  to  c o m p e l u n i fo rm ity .  
C o n s t i tu t io n a lly ,  sta tes have w id e  la t itu d e  fo r  c o o p e ra tin g  
to  so lve  these p ro b le m s . U L C  is th e ir  o w n  c o o p e ra tiv e  
in s t i tu t io n  fo r  d o in g  jo , as w e ll as fo r  c o n t r ib u t in g  to  th e  
c o n t in u in g  process o f  la w  re fo rm  and progress.

The "Gay N ineties" rolled in 
on the railroad tracks that were 
ty ing the nation together. And 
Americans were beginning to  ssvap 
horses fo r bicycles and m otor cars. 
This new m ob ility  was the prime 
factor from which ULC sprang.

The Alabama State Bar Associa­
tion recognized, as early as 1881, 
the legal tangles created by wide 
variations in state laws. But it  was 
not un til August, 1889, tha t the 
American Bar Association decided 
at its 12th annual meeting to work 
fo r "u n ifo rm ity  o f the laws" in the 
44 states.

Within a year, the New York 
legislature authorized the governor 
to  appoint three commissioners 
to explore the best way to  effect 
un ifo rm ity  o f  law to  ease problems 
developing between increasingly 
interdependent states. The ABA 
endorsed New Y ork ’s action. The 
result was the firs t meeting o f  the 
"Conference o f State Boards o f 
Commissioners on Promoting Uni­
fo rm ity  o f Law in the U.S."

Seven states sent commissioners 
to tha t 1892 meeting. By 1900, 32 
states and tw o territories had law 
commissioners. By 1905, on ly  Ne­
vada and Alaska were holdouts, 
and they joined the parade in 1911.

N a tio n a l C o n fe re n ce  
o f  C o m m iss io n e rs  

L S L i on U n ifo rm  S ta te  Law s 

676 N orth  St. C lair Street 
Chicago. Illinois 60611 
(312) 915-0195

0
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A  B r ie f  H is to ry  o f  U L C  & H o w  I t  W orks

I t  w as a ce n tu ry ' ago th a t la w y e rs  f i r s t  re co g n ize d  h o w  w id e  v a r ia tio n s  in  s ta te  la w s  c o u ld  ta n g le  

in te rs ta te  p ro b le m s . T h e  A la b a m a  S ta te  B a r A s s o c ia t io n  is c re d ite d  w ith  ta k in g  t i ie  f i r s t  fo rm a l a c tio n  to  

e n co u ra g e  d e v e lo p m e n t o f  “ u n i fo r m ”  law s to  dea l w ith  th e  p ro b le m . T h a t  cam e in  an 1881 re s o lu t io n .

B u t  i t  was n o t  u n t i l  A u g u s t, 1889 , w h e n  th e  A m e ric a n  B ar A s s o c ia t io n  w as h o ld in g  its  1 2 th  a n n u a l 

m e e t in g , th a t  th e re  w as a fo rm a l m o v e  to  w o rk  f o r  “ u n i fo r m it y  in  th e  la w s ”  o f  th e  th e n  4 4  states.

W ith in  a y e a r, th e  N e w  Y o r k  L e g is la tu re  a u th o r iz e d  th a t  s ta te ’s g o v e rn o r to  a p p o in t  th re e  c o m ­

m is s io n e rs  “ to  e x a m in e  th e  s u b je c ts  o f  m a rria g e  and  d iv o rc e , in s o lv e n c y , th e  fo r m  o f  n o ta r ia l c e r t if ic a te s  

a n d  o th e r  s u b je c ts ; to  a sce rta in  th e  bes t m eans to  e f fe c t  an a s s im ila tio n  and  u n i fo r m it y  o f  th e  la w s  o f  th e  

s ta te s ; and  e s p e c ia lly  to  c o n s id e r w h e th e r  i t  w o u ld  be w ise  a n d  p ra c t ic a b le  f o r  t l ie  s ta te  o f  N e w  Y o r k  to  

in v ite  o th e r  s ta tes o f  th e  U n io n  to  send re p re se n ta tive s  to  a c o n v e n tio n  to  d r a f t  u n i fo rm  law s  to  be su b ­

m it te d  f o r  th e  a p p ro v a l and  a d o p t io n  o f  th e  several s ta te s ..

A  fe w  m o n th s  la te r, th e  A B A  e n d o rse d  th e  N e w  Y o r k  a c tio n  and  u rg e d  e ve ry  o th e r  s ta te , th e  D is t r ic t  

o f  C o lu m b ia  a n d  te r r i to r ia l  le g is la tu re s  to  fo l lo w  th e  e xa m p le .

In  th e  B eg in n in g  -  S e ven  S ta te s

O th e r  s ta tes heeded  th e  ca ll. W hen th e  f i r s t  m e e tin g  o f  th e  “ C o n fe re n ce  o f  S ta te  B oa rds  o f  C o m ­

m is s io n e rs  o n  P ro m o t in g  U n i f o r m i t y  o f  L a w  in  th e  U .S .”  was h e ld  in  S a ra toga , N .Y ., A u g . 2 4 , 1 8 9 2 , seven 

-  ‘ tes s e n t co m m iss io n e rs . T h e y  w e re  D e la w a re , G e o rg ia , M assachuse tts , M ic h ig a n , N e w  Y o rk ,  N e w  Je rsey  

a n a  P e n n sy lva n ia .

T h e  n e w  c o m m is s io n e rs  d id n ’t  w aste  tim e . T h e y  im m e d ia te ly  c o m p le te d  and  u rged  s ta tes and  te r r i ­

to r ie s  to  a d o p t th re e  acts  — A c t  R e la t in g  to  A c k n o w le d g m e n ts  o n  W r it te n  In s tru m e n ts ; A c t  V a lid a t in g  W ills  

L a w fu l ly  E x e c u te d  W ith o u t  the  S ta te ; and A c t  R e c o g n iz in g  as V a lid ,  W ills  P ro b a te d  in  A n o th e r  S ta te .

These f i r s t  c o m m is s io n e rs  o n  u n ifo rm  law s  also re c o m m e n d e d  th a t  s ta tes e n a c t la w s  g o v e rn in g  

p a y m e n t o f  n o te s ; v a lid a t in g  c o n tra c ts ; d iv o rc e ; a n d  m arriage . T h e  la t te r  in c lu d e d  ra is in g  th e  m a r ry in g  age 

to  18  f o r  m a les and  16 fo r  fem a les.

T h e y  a lso a d o p te d  a ta b le  o f  w e ig h ts  and m easures a f te r  n o t in g  " i t  w i l l  p ro b a b ly  be a su rp rise  to  

m o s t p e o p le  to  le a rn  th a t  lega l w e ig h ts  o f  a b u s h e l. . .  w ith  th e  e x c e p tio n  o f  w h e a t a lo n e , v a ry  in  a ll s ta te s .”

A f t e r  th is  f i r s t  b u rs t o f 'a c t iv i t y ,  d ie  C o n fe re n c e  p ro d u c e d  n o  o th e r  p ro p o sa ls  u n t i l  1 8 9 6  w h e n  th e  

N e g o tia b le  In s tru m e n ts  A c t  w as c o m p le te d . T h is  w as to  becom e  th e  o n ly  a c t a d o p te d  by  e ve ry  s ta te  and 

th e  D is t r ic t  o f  C o lu m b ia .
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B y  the  tu r n  o f  th e  2 0 th  C e n tu ry , 32  sta tes and  tw o  te r r ito r ie s  had a p p o in te d  co m m iss io n e rs  o n  

u n ifo rm  law s. D u r in g  th e ir  second decade, U n ifo rm  L a w  C o m m iss io n e rs  (U L C )  c o n c e n tra te d  on  le g is la tio n  

th a t  m ade in te rs ta te  c o m m e rc e  easier. T h e  re s u lt in g  law s d e a lt w i th  sales, w a re h o u s in g  and tra n s p o r ta t io n . 

A  m a jo r ity -  o f  s ta tes a d o p te d  a ll o f  th e m  b e fo re  these p io n e e r acts  -  a lo n g  w ith  th e  N e g o tia b le  In s tru m e n ts  

A c t  — w e re  superseded b y  th e  U n ifo rm  C o m m e rc ia l C ode  (U C C ).

In  1905 , o n ly  N evada  and  the  T e r r i to ry ' o f  A la s k a  s t i l l  had n o t a p p o in te d  co m m iss io n e rs . B u t  th e y  

jo in e d  th e  c lu b  in  1911 .

In  its  th ird  decade, th e  C o n fe re n c e  co n s id e re d  and  a d o p te d  le g is la tiv e  p ro p o sa ls  on  a n u m b e r o f  

issues and  p ro b le m s  ra n g in g  f r o m  p a rtn e rs h ip s  to  c h ild  lat>or. A n d  in  1915 , th e  o rg a n iz a tio n  o f f ic ia l ly  

becam e th e  N a tio n a l C o n fe re n c e  o f  C o m m is s io n e rs  o n  U n ifo rm  S ta te  Law s.
k

T h e  ‘ ‘ R o a rin g  2 0 s ”  d ru m m e d  u p  n e w  p ro b le m s  and  U L C  re sp o n d e d  w ith  p ro p o sa ls  in  such areas 

as a v ia t io n  and p u b lic  u t i l i t ie s .  In  th e  1930s, co m m iss io n e rs  w re s tle d  w ith  m a ch in e  g u n  law s  as w e ll  as 

to r ts  and  tru s ts .

F i f t y - Year A sse s sm e n t

A s  d ie  C o n fe re n c e  a p p ro a ch e d  its  G o ld e n  A n n iv e rs a ry  y e a r, its  le a d e rsh ip  began to  reassess its  ro le  

and  to  t r y  to  d e te rm in e  h o w  U L C  c o u ld  b e tte r  serve th e  fe d e ra l system . T h o u g h  th e  p a s t had  been p r o ­

d u c tiv e , co m m is s io n e rs  d e c id e d  th e y  c o u ld  be even m o re  u s e fu l in  d ie  fu tu re  i f  th e y  a tta c k e d  m a jo r  

p ro b le m s  w id i  co m p re h e n s ive  s o lu t io n s  ra th e r  th a n  t r y in g  to  cope  w ith  th e m  a p iece a t a t im e .

T h e  re s u lt was th e  la u n c h in g  o f  th e  p ro je c t  th a t  p ro d u c e d  th e  U n ifo rm  C o m m e rc ia l C ode  (U C C ). In  

1 9 4 0 , U L C  o f f ic ia l ly  to o k  o n  th e  ta sk  o f  d ra f t in g  a co m p re h e n s ive  code  to  p ro v id e  g u id e lin e s  f o r  a ll 

c o m m e rc ia l tra n s a c tio n s . W o rk  o n  som e o f  its  c o m p o n e n t:; a lre a d y  had begun. In  1 9 4 7 , U L C  a n d  the  

A m e r ic a n  L a w  In s t i tu te  jo in e d  in  a p a r tn e rs h ip  th a t  p u t  a ll o f  th e  c o m p o n e n ts  to g e th e r  in to  a U C C  th a t 

w as o ffe re d  to  th e  s ta tes fo r  th e ir  c o n s id e ra tio n  in  1 9 5 1 . T h e n  cam e th e  te d io u s  b a tt le s  fo r  a d o p tio n  in  

e v e ry  s ta te  le g is la tu re . B y  1 9 6 7 , L o u is ia n a  w as th e  lo n e  h o ld o u t  and i t  s t i l l  has n o t  a d o p te d  a ll o f  U C C .

T h e  b re a d th  and  d e p th  o f  U C C  is  d i f f i c u l t  to  grasp. 1.1: guaran tees th a t ‘ ‘ c o m m e rc ia l”  tra n s a c tio n s  in  

C a li fo rn ia  are s u b je c t to  th e  sam e la w  as th o se  in  M a in e . A  c h ild  p u rc h a s in g  p e n n y  ca n d y  in  a n e ig h b o rh o o d  

s h o p  a n d  a m a n u fa c tu re r  b u y in g  r o b o t  w e ld e rs  fo r  h is  assem b ly  lin e s  b o th  c o m p le te  th e ir  tra n s a c tio n s  

w it h in  th e  fra m e w o rk  o f  U C C . In  U C C  states, th e  code  encom passes e ve ry  sale o f  go o d s  f r o m  c ru d e  o i l  to  

autos-, e ve ry  b a n k  c h e ck  w r it te n - , and  a ll c o m m e rc ia l paper, s to c k  and  b o n d  tra n sa c tio n s .

Success o f  U C C  in s p ire d  co m m iss io n e rs  to  p ro d u c e  and  w o r k  fo r  a d o p tio n  o f  a w id e  v a r ie ty  o f  

co m p re h e n s iv e  le g is la tiv e  s o lu t io n s  to  basic s ta te  p ro b le m s . These in c lu d e : th e  U n ifo rm  P ro b a te  C o d e ; 

U n ifo rm  C o n s u m e r C re d it  C o d e ; U n ifo rm  M a rria g e  a n d  D iv o rc e  A c t ;  U n ifo rm  A lc o h o l is m  and  In to x ic a t io n  

T re a tm e n t A c t ;  a n d  a package o f  p ro p o sa ls  designed to  d o  f o r  la n d  tra n s a c tio n s  w h a t U C C  d id  fo r  c o m m e r­

c ia l tra n s a c tio n s  — p ro v id e  m o d e m  la w  to  dea l w ith  m o d e rn  p ro b le m s .

W h ile  i t  w as fo rg in g  its  m a jo r  p ro je c ts  o ve r th e  p a s t tw o  decades, U L C  a lso  m anaged to  co m m e n ce  

and  c o m p le te  le g is la tio n  needed  b y  s ta tes  to  d ea l w ith  m o re  s p e c if ic  p ro b le m s . These in c lu d e  such  p ro p o sa ls  

as th e  U n ifo rm  C h ild  C u s to d y  J u r is d ic t io n  A c t ;  U n ifo rm  A n a to m ic a l G i f t  A c t ;  U n ifo rm  Class A c t io n s  A c t ;  

and  U n ifo rm  D e te rm in a t io n  o f  D e a th  A c t .

Then There Were 32
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In  a d d it io n  to  " U n i fo r m  A c ts , "  w h ic h  e ve ry  s ta te  is u rged  to  a d o p t, U L C  a lso  d ra f ts  “ M o d e l A c ts "  

to  g u id e  le g is la tu re s  d e a lin g  w ith  issues th a t need n o t  be tre a te d  u n ifo r m ly  by  a ll states. S om e m o d e ls  — 

such as th e  M o d e l S ta te  A d m in is t ra t iv e  P ro ce d u re  A c t  — have been a d a p te d  fo r  use b y  m o s t states.

I t ’s im p o r ta n t  to  s ta te  Treasuries th a t m o s t U L C  p ro p o sa ls  fa l l  in to  the  c a te g o ry  o f  “ p r iv a te  la w ”  -  

th e  b o d y  o f  la w  based on E ng lish  c o m m o n  la w  f ha t gove rns  th e  basic legal re la tio n s h ip s  be tw e e n  p e o p le . N o  

g o v e rn m e n ta l b o d y  in te rve n e s  in  " p r iv a te  la w ”  re la tio n s h ip s . P eop le  c o n d u c t th e ir  a ffa irs  w i t h o u t  in te r ­

fe rence . W hen  a b reach  o f  a le g a lly  e n fo rc e a b le , p r iv a te  o b lig a t io n  occu rs , d ie  c o u r ts  are a va ila b le  to  s o r t 

o u t  th e  fac ts  and g ra n t re m e d ie s  w h ic h  range f r o m  m o n e ta ry  p a y m e n ts  to  in ju n c t iv e  re lie f .  F o r  e xa m p le , 

th e  U n ifo rm  R e s id e n tia l L a n d lo rd  and  T e n a n t A c t  gove rns  th e  c o n tra c tu a l re la t io n s h ip  b e tw e e n  la n d lo rd  

a n d  te n a n t. T h is  re la t io n s h ip  p roceeds u n fe tte re d  un less a p a r ty  breaches an o b lig a t io n  — such as a la n d ­

lo r d ’s o b lig a t io n  to  m a in ta in  f i t  and safe p rem ises. I f  such a b reach  occu rs , th e n  d ie  w ro n g e d  p a r ty  can 

seek dam ages and  re p a ra tio n s  fo r  losses sus ta ined .

T h is  c o n tra s ts  w i t i i  “ p u b l ic  la w ”  w h ic h  u s u a lly  in vo lve s  u s in g  an e x e c u tiv e  agency, o r  b u reau , as a 

re g u la to ry  b o d y . In  th a t case, le g is la tu re s  e n a c t law s ve s tin g  a u th o r i t y  in  an a d m in is tra t iv e  agency w h ic h  

th e n  ca rries  o u t  th e  d u tie s  o f  in v e s tig a to r , ru le m a k e r, re g u la to r  and e n fo rc e r. Because n e w  agencies m u s t be 

c re a te d  to  e n fo rc e  p u b l ic  la w , i t  u s u a lly  cos ts  m o re  m o n e y .

W hy tlie  C o n fe ren ce  W orks

D e d ic a te d  co m m iss io n e rs  m a ke  th e  C o n fe re n ce  w o rk .  T h e y  in c lu d e  a b o u t 2 5 0  p ra c t ic in g  la w y e rs , la w  

p ro fe sso rs  a n d  judges. I t  is  th e  e f f o r t  c o n tr ib u te d  b y  these p e o p le  — co m m iss io n e rs  rece ive  n o  salaries o r 

fees f o r  th e ir  w o rk  w ith  th e  C o n fe re n c e  — th a t  ea rn e d  N C C U S L  th e  m e d ia  la b e l o f  “ p re s t ig io u s .”  In  th is  

c e n tu ry ,  P re s id e n t W o o d ro w  W ils o n  and  U .S . S u p re m e  C o u r t  Ju s tice s  L o u is  D . B ra n d e is  and  W ill ia m  F. 

R e h n q u is t served as co m m iss io n e rs . So d id  such la w  s c h o o l legends as R oscoe P o u n d  o f  H a rva rd .

C o m m iss io n e rs  are a p p o in te d  b y  each o f  th e  5 0  sta tes, the  D is t r ic t  o f  C o lu m b ia  and P u e rto  R ic o . 

T h e  n u m b e r  o f  co m m iss io n e rs  a p p o in te d  (m o s t s ta tes have a t leas t th re e ) and  th e  m e th o d  o f  a p p o in tm e n t 

va ries  f io m  s ta te  to  sta te . In  m o s t sta tes, the  g o v e rn o r is  re sp o n s ib le  fo r  a p p o in tm e n ts . B u t  co m m iss io n e rs  

u s u a lly  are co n s id e re d  n o n -p a rt is a n . T h is  leads to  m a n y  co m m iss io n e rs  b e ing  a p p o in te d  b y  th e  g o v e rn o r 

o f  o n e  p a r ty  and  re a p p o in te d  b y  th e  g o v e rn o r o f  a n o th e r  p a r ty .  In  th is  w a y , som e co m m iss io n e rs  serve 

U L C  f o r  decades.

A  Tw o-P art J o b

S uch  d e d ic a te d  co m m is s io n e rs  u s u a lly  re lis h  b o th  p a rts  o f  th e ir  u n p a id  service. T h is  in c lu d e s  d ra f t in g  

and  th e n  w o rk in g  f o r  e n a c tm e n t o f  m o d e m  le g is la tio n  designed to  so lve p ro b le m s  c o m m o n  to  a ll  states.

U L C ’s re p u ta t io n  was b u i l t  o n  th e  h ig h  q u a l ity  o f  i ts  d ra fts . T h a t  q u a l ity  is th e  re s u lt o f  a p ro c e d u re  

s tru c tu re d  to  b r in g  a u n iq u e  b le n d  o f  lega l m in d s  to  bea r o n  a p ro b le m . I t  beg ins w ith  th e  c h o ic e  o f  a 

d r a f t in g  c o m m it te e  w hose  m e m b e rs  are se lec ted  to  in su re  th a t  as m u c h  e xp e rtise  a n d  as m a n y  v ie w p o in ts  as 

p o ss ib le  w il l  be rep re se n te d  a t  th e  d ra f t in g  tab le .

F o r  e x a m p le , the re  w e re  a n u m b e r  o f  rea l es ta te  la w  e x p e rts  a p p o in te d  to  th e  c o m m it te e  re sp o n s ib le  

f o r  p re p a r in g  p re lim in a ry  d ra f ts  o f  th e  la n d  tra n s a c tio n s  package w h ic h  in c lu d e s  th e  U n ifo rm  L a n d  T ra n s ­

a c tio n s  A c t  ( U L T A ) ,  U n ifo rm  S im p li f ic a t io n  o f  L a n d  T ra n s fe rs  A c t  (U S O L T A ) ,  U n ifo rm  C o n d o m in iu m  A c t  

(U C A ) ,  U n ifo rm  P lanned  C o m m u n ity  A c t  (U P C A ) a n d  M o d e l R eal E s ta te  C o o p e ra tive  A c t  (M R E C A ). 

These in c lu d e d  co m m iss io n e rs  w h o  w ere  la w  s c h o o l p ro fe sso rs  as w e ll as p ra c t ic in g  la w y e rs  s p e c ia liz in g  in

Uniform and Model A rts
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re a l esta te  law . T h e n  la w y e r and n o n - la w y e r e xp e rts  w ere  in v ite d  to  p ro v id e  spec ia lized  kn o w lcg e  to  the  

c o m m itte e . These advisers rep resen ted  assoc ia tions  o f  lenders , b u ild e rs , se llers, la w ye rs  and consum ers. B u t 

a ll dec is ions  w ere m ade by  co m m iss io n e rs  w h o  re p re se n t o n ly  th e  peop le  o f  th e ir  states.

T he  D ra ftin g  O rdeal

P re lim in a ry  d ra fts  o f  the  p roposa ls  w ere  p repa red  and  c irc u la te d  to  advisers and o th e rs  in te re s te d  in  

th e  c o m m it te e ’s d e lib e ra tio n s . T h a t in c lu d e d  e ve ry  c o m m iss io n e r. E v e n tu a lly , the  c o m m itte e  was re a d y  to  

p re se n t its  w o rk  a t an annua l m e e tin g  o f  U L C  fo r  " in i t ia l  c o n s id e ra t io n ”  b y  e ve ry  co m m iss io n e r.

D u r in g  th e  annua l m e e tin g , co m m iss io n e rs  assem ble f o r  a w e e k  o r  m o re  to  spend e ve ry  d a y  and som e 

n ig h ts  s tu d y in g  each “ te n ta tiv e  d ra f t ”  p re p a re d  b y  the  co m m itte e s . T h e  d ra fts  are read " l in e -b y - l in e ”  and 

th e n  discussed, d e b a te d  and changed. W ith  m o re  th a n  2 0 0  pa irs  o f  tra in e d  eyes p ro b in g  e ve ry  c o n c e p t and 

w o rd ,  i t ’s a rare d ra f t  th a t  leaves an an n u a l m e e tin g  in  th e  same fo rm  as i t  goes in . Because U L C  is a c o n ­

fe d e ra tio n  o f  s ta te  com m iss ions  on u n ifo rm  law s, c lose issues are d e c id e d  b y  p o ll in g  s ta te  de lega tions. 

R egard less o f  th e  n u m b e r o f  re p resen ta tives  f r o m  each s ta te , each s ta te  has o n ly  one vo te .

S h o rd y  a fte r  th e  annua l m e e tin g  ends, c o m m itte e s  w ith  u n c o m p le te d  d ra fts  beg in  in c o rp o ra tin g  

changes m ade d u r in g  th e  m e e tin g  and d e a lin g  w ith  n e w  p ro b le m s  ra ised b y  co m m iss io n e rs  and n o n -c o m ­

m iss ione rs .

P roposa ls  are su b je c te d  to  th is  r ig o ro u s  p ro c e d u re  fo r  a t least tw o  a n n u a l m eetings b e fo re  th e y  be­

co m e  e lig ib le  fo r  d e s igna tion  as U L C  p ro d u c ts . T h e  f in a l d e c is io n  on  w h e th e r a p ro p o sa l is re a d y  fo r  “ p ro ­

m u lg a t io n ”  to  th e  states is made, nea r th e  c lose o f  an a n n u a l m e e tin g  — again on  a one -s ta te , one -vo te  

basis. B u t d ie  p ro ce d u re  can ta ke  m u ch  lo n g e r. Because o f  th e  c o m p le x it ie s  o f  U L T A , U S O L T A , U C A , 

U P C A  and M R E C A , a decade elapsed b e fo re  th e  p ro p o sa ls  w e re  a d o p te d  b y  U L C .

C o n feren ce  P roposes -  S ta te  D isposes

W hen d ra f t in g  is co m p le te d , a c o m m is s io n e r’s jo b  has o n ly  begun. Each n o w  is o b lig a te d  to  go back  

to  h is  s ta te  and w o rk  fo r  a d o p tio n  o f  th e  c o m p le te d  p roposa ls .

N o rm a l res istance to  a n y th in g  “ n e w ”  m akes th is  th e  m o s t d i f f i c u l t  p a r t  o f  a c o m m is s io n e r ’s re sp o n ­

s ib i l i t y .  R e m em ber, i t  to o k  14 years b e fo re  U C C  was a d o p te d  b y  4 9  states.

B u t the  re s u lt can be w o rk a b le , m o d e m  sta te  la w  d ia t  he lp s  keep th e  fed e ra l sys tem  a live . T h e  w o rk  

o f  U L C  s im p lif ie s  the  lega l l i fe  o f  businesses and in d iv id u a ls  b y  p ro v id in g  ru les  and p ro ce d u re s  th a t are 

c o n s is te n t fro m  sta te  to  s ta te . A n d  i t  insu res  th a t  p ro b le m s  can be so lved close to  h o m e  in  s ta te  c o u rts  and 

agencies ra th e r  th a n  be ing  lo s t in  o v e rw o rk e d  fe d e ra l c o u rts  and  U.S. d e p a rtm e n ts  and agencies.
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QUESTIONS AND ANSWERS ON THE 1977 AMENDMENTS TO 
ARTICLE 8 OF THE UNIFORM COMMERCIAL CODE

What do the 1977 Amendments to the Uniform Commercial Code (UCC) 
provide?
They permit enti t ies creating investment securities (stocks and 
bonds are the commonest examples) to issue ,luncertificated" securities. This kind of security would not be represented by a ’"certif icate" and would not be transferred by passing a cert i f icate from one person to another. Transfer would take place when the 
issuer creating the security records the transfer on i ts books.

How does such a transfer take place?
In most instances transfers of uncertificated securities wi l l  require computerized records and electronic communications systems. 
In small corporations that have limited numbers of stockholders and are not publicly traded, uncertificated securities might be created 
without these technical advances. Under the Amendments, a transfer of any kind follows this basic sequence:
1. The current owner (transferor) of the uncertificated security sends an instruction to the issuer to record a transfer to another person (transferee). The instruction must be in the form required by the issuer.
2. The issuer records the transfer on i t s  records.
3. The issuer returns an identical document to both thetransferor and transferee confirming the transfer. This document, called an Ini t ia l  Transaction Statement (ITS), must be returned within two days after the receipt of instruction.Receipt of the ITS assures that the transaction is complete.

How are uncertificated securities pledged as col lateral for a debt?
A pledge is a type of transfer under the Amendments. I t  requires the same sequence as any other transfer, such as a sale or a g i f t ,  except that the effect is to preserve on the issuer's books the rights of the creditor in the securities as col lateral . A pledge can be recorded in two ways. The creditor can be shown on the 
issuer's records as the owner of the securit ies, as collateral for the debt. • The p’edge, i t s e l f ,  can also be recorded without an actual transfer of ownership, In either case, the creditor's



rights wil l be protected from any further transfer, since the issuer cannot record any subsequent transfer that confl icts with, 
or is superior to, the creditor's interest unti l that interest is removed from the record.

What happens to securi ties represented by cert i f icates when the 
Amendments are adopted?
There is no change in the legal status of securities represented by cert i f icates. Issuers can continue to offer existing securities 
and cert i f icates and new issues can be created with cert i f icated securities. The Amendments do not repeal the existing rules, but 
establish a paral lel set of rules for uncertificated securit ies.I t  is intended that the law favors neither certif icated nor uncertificated securi t ies. When an issuer considers which option to take, the choice wi l l  not be influenced by some inherent 
advantage or disadvantage bui l t  into the law, but only by the issuer's perception of the marketing efficiency to be gained. The Amendments expand choices for creating securities. They do not take away anything that is already available.

Can an issuer create both cert i f icated and uncertificated 
securities at the same time?
Yes. I t  is anticipated that corporations which convert from certif icated to uncertificated securities wi l l  make the transition over an extended period of time. They wi l l  probably have stock issues that are cert i f icated as well as unCertificated. Many issuers may choose a mixed system indefinitely. The Amendments do not restr ict any system that an issuer may want to put into effect.

What i f  the investor wants to have cert i f icates when issued 
uncertificated securities?
I f  the issuer has a mixed system, with both certif icated and uncertificated securi t ies, an investor may demand, and must receive, cert i f icates. I f  the issuer issues no certif icated securities, they do not have to be created to meet the demand of an individual investor. The investor wi l l  have to invest elsewhere. This situation arises primarily with stocks, and investors who feel comfortable with the traditional cert i f icates. In most cases, corporations wi l l  have mixed systems, and certif icates wi l l  be 
available for those who want them.



There are issuers, such as mutual funds, that have never made cert i f icates available - their customers do not expect what has 
never been offered. Most investors who deal through broke- > maintain accounts and never see cert i f icates, even though tne large bulk of stocks and bonds are currently certif icated. The majority of investors don't expect cert i f icates anymore, and i t  is l ikely that the demand wi l l  be rare, though they wil l  be avai lable.
Aren't computerized records and electronic transfers more open to fraud and deception than certif icated transfers?
Securities are valuable property and targets of the unscrupulous and dishonest. Certificates ar» stolen, signatures are forged; paper may be counterfeited, even after the most elaborate precautions. In short, there are risks inherent for certi f icated securities, and issuers, financial insti tutions, brokers, and investors have to take precautions to protect fights represented by cert i f icates. The UCC was never concerned with these problems, except to establish certain basic l i a b i l i t i e s .  The practices of 
the securities industry, bolstered by the establishment of these l i ab i l i t i e s .  The practices of the securities industry, the criminal law, have been primarily responsible for protecting these valuable interests. The system has worked very well, though never 
perfectly.
The Amendments treat uncertificated securities the same way the UCC has treated cert i f icated securities. Certain basic l i a b i l i t i e s  are 
established, but the practices of the securities industry, backed by the criminal law, is the primary defense against fraud and deception. The risks are different with computers and electronic transfer systems, but they are not insurmountable. The banking system already operates largely on electronic transfers of money and while no system of transfers wi l l  ever be perfect, i t  appears that a high level of safety is possible and probable. Indeed, i f  the market place did not have a high level of safety, nobody would enter the market. That is the best guarantee that systems adopted 
wi l l  be very safe before they are ut i l i zed.

Do the 1977 Amendments to the UCC affect securities regulation at the state or federal level?
The short answer is no. The UCC has provided the basic transfer rules for investment securities. I t  has never been concerned with issues of regulation, such as registration of securities issues or 
disclosure to investors. The Amendments make no change in this 
pattern. Uncertificated securities are subject to the same regulatory requirements as certif icated securities, and the existence or non-existence of the cert i f icate makes no difference 
whatsoever.



How many states have adopted the 1977 Amendment to the UCC?
To date, 35 states, including California, Delaware, Massachusetts, New York, I l l i no i s ,  and Texas - a l l  states that rank high in quantity of securities trading. With the adoption of the Amendments in Delaware and New York, the opportunity for issues of uncertificated securities expanded enormously. No state that 
wishes to stay current with the fundamental law respecting 
investment securities can afford to di-1ay adopting these 
Amendments.
What wi l l  a state gain by enacting the 1977 Amendments to the UCC?
Corporations, brokers, financial inst i tut ions, mutual funds, and others involved in the creation and sale of investment securities wi l l  have the most up-to-date law available to them. They wj l l  be able to take immediate advantage of these Amendments. Brokers wi l l  also be able to deal in uncertificated securities issued by 
out-of-state issuers of securities without thought as to the 
val idi ty of such transfers on behalf of local customers.
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W H Y  E V E R Y  S T A T E  N E E D S  T H E  A R T I C L E  8 A M E N D M E N T S  —  NOW!

In e a c h  o f  the 50 s t a t e s ,  t h e  t r a d i n g  o f  c o r p o r a t e  
s e c u r i t i e s ,  t y p i c a l l y  st o c k s  a n d  b o n d s ,  is g o v e r n e d  by  
t r a n s f e r  r u l e s  f o und i n  A r t i c l e  8 o f  t h e  U n i f o r m  C o m m e r c i a l  
C o d e .

The t r a n s f e r  s y s t e m  e s t a b l i s h e d  b y  t h e  o r i g i n a l  A r t i c l e  
8 is b a s e d  o n  t h e  " c e r t i f i c a t e " ;  t r a n s f e r  t a k e s  p l a c e  w h e n  
t he c e r t i f i c a t e  is e n d o r s e d  a n d  d e l i v e r e d  b y  o n e  p a r t y  to 
another. The o r i g i n a l  A r t i c l e  8 p r o v i d e s :

. R u l e s  for e n d o r s e m e n t  a n d  d e l i v e r y  o f  the 
c e r t i f i c a t e ;

. " W a r r a n t i e s  o f  t r a n s f e r " ,  o r  g u a r a n t e e s  
o f  the t r a n s f e r ' s  v a l i d i t y ;

. R u l e s  for the use o f  s e c u r i t i e s  to s e c u r e  debts.

W h i l e  t h e  c e r t i f i c a t e d  s y s t e m  s t i l l  d o m i n a t e s  s e c u­
ri t i e s  t r a n s f e r s ,  e l e c t r o n i c  t r a n s f e r s  m a y  u l t i m a t e l y  m a k e  
t he c e r t i f i c a t e  o b s o l e t e .  The 19 7 7  A m e n d m e n t s  to A r t i c l e  8 
w e r e  t h e r e f o r e  d r a f t e d  to e s t a b l i s h  r e g u l a t i o n s  for the 
n e w e r  s y s t e m  t h a t  is e v o l v i n g  —  o n e  w h i c h  e l i m i n a t e s  
c e r t i f i c a t e s  a n d  i n s t e a d  a c c o m p l i s h e s  t r a n s f e r s  b y  e n t r y  on 
the issue b c o k s  and a p p r o p r i a t e  n o t i c e s  to the p a r t i e s  
i nvolved.

The A m e n d m e n t s  i n c l u d e  the sa m e  f e a t u r e s  as t h e  o r i g i­
nal A r t i c l e  8, w i t h  the i m p o r t a n t  e x c e p t i o n  o f  t h e  c e r t i f i­
cat e  r e q u i r e m e n t s ,  and h a v e  b e e n  c a r e f u l l y  i n t e g r a t e d  in t o  
the o l d e r  A r t i c l e .  T h e y  p a r a l l e l  the l e g a l  f r a m e w o r k  the 
o r i g i n a l  A r t i c l e  8 e s t a b l i s h e d  f o r  c e r t i f i c a t e s ,  and g i v e  
p r i o r i t y  in t h e  law to n e i t h e r  s y s t e m  o f  t r a n sfer.

B ut the p r a c t i c a l  a d v a n t a g e s  o f  an u n c e r t i f i c a t e d  
s y s t e m  are cl e a r :  t h e y  a l l o w  i s s u e r s  to ta k e  a d v a n t a g e  o f  
the e f f i c i e n c y  a n d  s p e e d  o f  c o m p u t e r  t e c h n o l o g y  that can 
e l i m i n a t e  the sea of p a p e r  t h a t  a f f l i c t s  the s e c u r i t i e s  
m a r k e t .

A  m a j o r i t y  of  st a t e s  h a v e  a l r e a d y  r e c o g n i z e d  the n e e d  to 
a d o p t  the A m e n d m e n t s .  T h e y  i n c l u d e  N e w  York, the n a t i o n ' s  
t r a d i n g  c apitol; D e l a w a r e ,  the s t a t e  o f  i n c o r p o r a t i o n  for 
l arge b u s i n e s s e s  a c r o s s  the c o u n t r y ,  a n d  m o s t  r e c e n t l y  
M a s s a c h u s e t t s .  In s t a t e s  w h i c h  d o  n o t  a d o p t  the a m e n d m e n t s :

. T r a d e r s  w i l l  be less e q u i p p e d  to d o  
b u s i n e s s  w i t h  u n c e r t i f i c a t e d  c o m p a n i e s .

(over)
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. N e w  firms, d e s i r i n g  t h e  b e n e f i t s  o f  c e r t i f i c a t e l e s s  
t r a n s f e r  m a y  ch o o s e  to go e l s e w h e r e  to i n c o r p o r a t e .

A n o t h e r  p o t e n t i a l  d i s a d v a n t a g e  for s t a t e s  w h i c h  d o n ' t  
a d o p t  the A r t i c l e  8 A m e n d m e n t s  s t e m s  f r o m  the p r a c t i c e  o f  
p l e d g i n g  s e c u r i t i e s  to o b t a i n  c r e d i t .  L e n d e r s  in any s t a t e  
n e e d  an  a d e q u a t e  legal b a s i s  for t r a n s a c t i o n s  i n v o l v i n g  
u n c e r t i f i c a t e d  t r a n s a c t i o n s  b e f o r e  e n t e r i n g  into them. 
O t h e r w i s e ,  t h e y  w i l l  w i t h h o l d  c r e d i t  s e c u r e d  b y  p e r f e c t l y  
v a l i d  c o l l a t e r a l ,  and b u s i n e s s  w i l l  suffer.

S t a t e s  s h o u l d  also c o n s i d e r  t h e  a d v a n t a g e s  c e r t i f i c a t e -  
le s s  s e c u r i t i e s  o f f e r  to s m a l l  a n d  c l o s e  c o r p o r a t i o n s ,  w h o s e  
i n t e r n a l  s e c u r i t i e s  t r a n s a c t i o n s  are o f t e n  s i m p l e  e n o u g h  
t h a t  c e r t i f i c a t e s  just c r e a t e  u n n e c e s s a r y  p a p e r w o r k .  T h e s e  
f i r m s  s h o u l d  w e l c o m e  a s i m p l e r ,  m o r e  e f f i c i e n t  s y s t e m  o f  
t r a n s f e r .



A M E N D M E N T S  T O  A R T I C L E  8 
OF  T H E  U N I FORM C O M M E R C I A L  CO D E  (UCC)

C O N T E N T S

* Fa c t  S h e e t  - Article 8 A m e n d m e n t s  to the U C C

* S u m m a r y  of the A r t i c l e  8 A m e n d m e n t s  to the UCC

* "Why e v e r y  state n e e d s  t h e  A r t i c l e  8 A m e n d m e n t s  - No w "

* Q u e s t i o n s  and A n s wers on the 1977 A m e n d m e n t s  to A r t icle 
8 of t h e  U C C

* "A C e r t i f i c a t e l e s s  A r t i c l e  8 ? We Can Have It B o t h  
W a y s , "  b y  Martin J. A r o n s t e i n ,  from T h e  Business 
L a w y e r , J a n u a r y  1976

* E n d o r s e m e n t  of A r t i c l e  8 A m e n d m e n t s  by t h e  Securities 
I n d u s t r y  C o m m i t t e e  o f  t h e  A m e r i c a n  S o c i e t y  of 
C o r p o r a t e  Secretaries

* E n d o r s e m e n t  of A r t i c l e  8 A m e n d m e n t s  b y  the Securities 
I n d u s t r y  Associ a t i o n

* A T r a d i t i o n  of E x c e l l e n c e  - a h i s t o r y  of the Uniform
La w  C o m m i s s i o n e r s

U n i f o r m  S t a t e  Laws - h o w  a u n i f o r m  act is c r e a t e d
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A M E R I C A N  S O C IE T Y  O F  C O R P O R A T E  S E C R E T A R IE S ,  IN C .

12 70 AVENUE OF THE AMERICAS • NEW YORK 10020 * TELEPHONE: 212-765-2020

Mr. John M. McCabe 
Legis lat ive Director 
National Conference of Commissioners 

on Uniform State Laws 
645 North Michigan Avenue 
Suite 510
Chicago, I l l i n o i s  60611 
Dear Mr. McCabe:

The Securit ies Industry Committee of the American Society of 
Corporate Secretaries endorsed the 1977 Amendments to Art ic le 8 of 
the Uniform Commercial Code at i ts  meeting in New York on October 18, 
1983. The Society supports the adoption of these Amendments by a l l  
s tates in the near future so that the laws of the various states 
pertaining to the transfer of securi t ies can be made wholly uniform.

April 25, 1985

Very t r u l y  yours,

Chairman
Securi t ies Industry Committee 

American Society of Corporate 
Secretaries Inc.

SPN:ldk
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A  F a w  F a c t s  A b o u t

T H E  A R T I C L E  8 A M E N D M E N T S  T O  T H E  U N I F O R M  C O M M E R C I A L  CO D E

P U R P O S E : T o  p r o v i d e  s t a t e s  w i t h  a l e g a l  f r a m e w o r k  f o r  t h e  
t r a n s f e r  of u n c e r t i f i c a t e d  s e c u r i t i e s ,  s i m i l a r  to 
t h e  r u l e s  for c e r t i f i c a t e s  f o u n d  i n  t h e  o r i g i n a l  
A r t i c l e  8.

O R I G I N : C o m p l e t e d  by  t h e  U n i f o r m  L a w  C o m m i s s i o n e r s  in 
1 9 7 7 ,  i n  c o o p e r a t i o n  w i t h  t h e  A m e r i c a n  B a r  
A s s o c i a t i o n  and t h e  A m e r i c a n  L a w  I n s t i t u t e .

E N D O R S E D  BY:

S T A T E  
A D O P T I O N S :

1 9 8 8
I N T R O D U C T I O N S :

N e w  Y o r k  S t o c k  E x c h a n g e
S e c u r i t i e s  I n d u s t r y  A s s o c i a t i o n
A m e r i c a n  S o c i e t y  o f  C o r p o r a t e  S e c r e t a r i e s

A r k a n s a s
C a l i f o r n i a
C o l o r a d o
C o n n e c t i c u t
D e l a w a r e
F l o r i d a
H a w a i i
I d a h o
I l l i n o i s *
I n d i a n a
K a n s a s

D i s t r i c t  of 
C o l u m b i a  

N e w  J e r s e y

K e n t u c k y
M a i n e *
M a r y l a n d
M a s s a c h u s e t t s
M i c h i g a n
M i n n e s o t a
M o n t a n a
N e v a d a
N e w  H a m p s h i r e  
N e w  M e x i c o  
N e w  Y o r k  
N o r t h  D a k o t a

O h i o  
O k l a h o m a  
O r e g o n  
R h o d e  I s l a n d  
S o u t h  D a k o t a  
T e n n e s s e e  . 
T e x a s  
V i r g i n i a  
W a s h i n g t o n  
W e s t  V i r g i n i a  
W i s c o n s i n  
W y o m i n g

N E E D  A  
S P E A K E R ? T h e s e  p e r s o n s  are a v a i b l e  t o  p r o v i d e  t e s t i m o n y  o r  

g i v e  p r e s e n t a t i o n s  o n  t h e  A r t i c l e  8 A m e n d m e n t s :

M a r t i n  J. A r o n s t e i n  
Univ. of P e n n s y l v a n i a  
P e r m a n e n t  E d i t o r i a l  
B o a r d  for the UCC

W i l l i a m  E. H o g a n  
N e w  Y o r k  U n i v e r s i t y  
P e r m a n e n t  E d i t o r i a l  
B o a r d  for the UCC

R o b e r t  H a y d o c k  
Boston, Mass. 
P e r m a n e n t  E d i t o r i a l  
B o a r d  f o r  t h e  U C C

D o n a l d  S c o t t  
P h i l a d e l p h i a ,  PA 
P e r m a n e n t  E d i t o r i a l  
B o a r d  f o r  t h e  U C C

F o r  i n f o r m a t i o n  o n  a r r a n g i n g  a s p e a k e r ,  c o n t a c t  J o h n  M c C a b e  
o r  K a t i e  R o b i n s o n  at 3 1 2 - 9 1 5 - 0 1 9 5 .

* 1988 Adoptions
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A R T I C L E  8 A M E N D M E N T S  T O  T H E  

U N I F O R M  C O M M E R C I A L  C O D E

A r t i c l e  8 o f  t h e  U n i f o r m  C o m m e r c i a l  C o d e  is e n t i t l e d  
" I n v e s t m e n t  S e c u r i t i e s . 11 A  " s e c u r i t y "  is b r o a d l y  d e f i n e d  as an 
i n s t r u m e n t  which:

(1) is i s s u e d  in b e a r e r  o r  r e g i s t e r e d  form;

(2) is o f  a t y p e  c o m m o n l y  d e a l t  in u p o n  s e c u r i t i e s  
e x c h a n g e s  or  m a r k e t s  o r  c o m m o n l y  r e c o g n i z e d  in a n y  a r e a
in w h i c h  it is i s s u e d  o r  d e a l t  in as a m e d i u m  for
i n v e s t m e n t ;

(3) is e i t h e r  one of a c l a s s  o r  s e r i e s  o r  b y  its t e r m s  is
d i v i s i b l e  into a c l a s s  o r  s e r i e s  of  i n s t r u m e n t s ;  a n d

(4) e v i d e n c e s  a share, p a r t i c i p a t i o n  o r  o t h e r  i n t e r e s t  in
p r o p e r t y  o r  in an e n t e r p r i s e  o r  e v i d e n c e s  an  o b l i g a t i o n  
of  t h e  issuer.

T h e  c o m m o n e s t  e x a m p l e s  are s t o c k s  a n d  bo n d s .  T h e y  h a v e  a m a r k e t  
a n d  a r e  b o u g h t  a n d  sold, as a r e  " g o o d s "  u n d e r  A r t i c l e  2 o f  t h e  
UCC, a n d  n e g o t i a b l e  i n s t r u m e n t s  u n d e r  A r t i c l e  3. T h e  U C C  s o u g h t  
t o  c o v e r  all t h e  m a j o r  k i n d s  o f  m a r k e t s  in its c o n c e p t i o n  of 
" c o m m e r c i a l  t r a n s a c t i o n s . "  T h u s ,  A r t i c l e  8 p r o v i d e d  a 
f u n d a m e n t a l  l a w  for t h e  b u y i n g  a n d  s e l l i n g  o f  s e c u r i t i e s .

Note, ho w e v e r ,  one a s p e c t  o f  t h i s  b a s i c  d e f i n i t i o n .  It 
s t a t e s  t h a t  a s e c u r i t y  is a n  " i n s t r u m e n t . "  It i m p l i e s  a p i e c e  o f  
p a p e r  w i t h  a p p r o p r i a t e  w r i t i n g  to i d e n t i f y  t h e  o b l i g a t i o n  t h e  
s e c u r i t y  m a n i f e s t s .  T h e r e i n  l i e s  t h e  k e r n e l  for t h e  p r e s e n t  
r e v i s i o n  - paper. T h e  n e w  A r t i c l e  8 c o n t e m p l a t e s  t h e  e l i m i n a t i o n  
of  t h e  paper. T h e  t e r m  i n s t r u m e n t  w i l l  no l o n g e r  i m p l y  t h e  
e x i s t e n c e  o f  s p e c i f i c  p i e c e s  o f  p a p e r  w h i c h  a c t  as e v i d e n c e  of 
o b l i g a t i o n s  b e t w e e n  people.

T h e r e  a r e  a n u m b e r  o f  r e a s o n s  for t h i s  a n t i - p a p e r  
r e v o l u t i o n .  In t h e  l a t e  1960s, t h e  b r o k e r s  a n d  t h e  e x c h a n g e s  
b e c a m e  o v e r b u r d e n e d  w i t h  paper. T h e  s h e e r  l o a d  h a m p e r e d  t h e  
m a r k e t s .  Also, a u t o m a t i o n  h a s  p r o g r e s s e d  f a r  e n o u g h  t o  m ^ k e  t h e  
r e v o l u t i o n  feasible. It is e a s i e r  a n d  f a s t e r  to  r e c o r d  t r a n s f e r s  
in t h e  c o m p u t e r .  It is e f f i c i e n t  a n d  m o r e  e c o n o m i c a l .  Thus, t h e  
n a t u r e  o f  t h e  t r a n s a c t i o n s  in s e c u r i t i e s  is f u n d a m e n t a l l y  
c h a n g i n g .
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U n d e r  t h e  r e v i s e d  A r t i c l e  8, an  i m m e d i a t e  d i s t i n c t i o n  is 
m a d e  b e t w e e n  t y p e s  of  s e c u r i t i e s .  T h e r e  a r e  " c e r t i f i c a t e d "  
s e c u r i t i e s  a n d  " u n c e r t i f i c a t e d "  s e c u r i t i e s .  T h e  " c e r t i f i c a t e d "  
s e c u r i t y  is t h e  o n e  w e  h a v e  l o n g  known, r e p r e s e n t e d  on a n d  b y  a 
p i e c e  of  paper, an i n s t r u m e n t .  T h a t  p i e c e  o f  p a p e r  h a s  been, a n d  
r e m a i n s ,  t h e  m e a n s  of  t r a n s f e r  a n d  t h e  e v i d e n c e  of o b l i g a t i o n  - 
w h e n  it exists. B u t  it no  l o n g e r  a l w a y s  exists.

T h e  " u n c e r t i f i c a t e d "  s e c u r i t y  is n o t  e v i d e n c e d  b y  a n y  p i e c e  
o f  p a p e r  a t  all. It  e x i s t s  o n  its i s s u e r ' s  r e cords. Its k e y  
c h a r a c t e r i s t i c s  a r e  f o u n d  in t h e  d e f i n i t i o n .  It "is not 
r e p r e s e n t e d  b y  a n  i n s t r u m e n t  a n d  t h e  t r a n s f e r  of w h i c h  is 
r e g i s t e r e d  u p o n  b o o k s  m a i n t a i n e d  f o r  t h e  p u r p o s e  b y  or  o n  b e h a l f  
o f  t h e  i ssuer.. ." W i t h o u t  t h e  i n s t r u m e n t ,  t h e  m e c h a n i c s  o f  a 
t r a n s f e r  c h a nge. A l s o  c h a n g e d  a r e  t h e  m a n n e r s  in w h i c h  
o b l i g a t i o n s  a r e  m a n i f e s t e d .

W h e r e  t h e r e  is a c e r t i f i c a t e ,  it p h y s i c a l l y  p a r t i c i p a t e s  in 
a n y  t r a n s f e r  o f  t h e  o b l i g a t i o n s  it c o n t a i n s .  A  s e c u r i t y  p a s s e s  
u p o n  p r o p e r  e n d o r s e m e n t  a n d  p h y s i c a l  d e l i v e r y  o f  t h e  i n s t r u m e n t .  
T h e  i n s t r u m e n t  t a k e s  p a r t  in p l e d g e s  m a d e  b y  o w n e r s  of  t h e  
s e c u r i t y  t o  s e c u r e  t h e i r  o w n  debts. It is a l s o  t h e  f o u n d a t i o n  of 
t h e  w a r r a n t i e s  e a c h  of t h e  p a r t i e s  g i v e s  in a t r a n s a c t i o n  
i n v o l v i n g  a s e c u r i t y .  T h e  p a p e r  is f u n d a m e n t a l ,  a n d  w h e n  it is 
e l i m i n a t e d ,  s o m e  c h a n g e s  c o m m e n s u r a t e  w i t h  its e l i m i n a t i o n  m u s t  
t a k e  place.

W h e n  a t r a n s f e r ,  o r  r e g i s t r a t i o n  of  a pledge, o c c u r s  in t h e  
c a s e  of an " u n c e r t i f i c a t e d "  s e c u r i t y ,  it d o e s  so o n l y  on  t h e  
b o o k s  of t h e  issuer. T h i s  m e a n s  t h a t  a n  " i n s t r u c t i o n "  m u s t  b e  
g i v e n  to t h e  i s s u e r  b y  t h e  a p p r o p r i a t e  p e r s o n .  T h e  " i n s t r u c t i o n "  
n o r m a l l y  w i l l  b e  in w r i t i n g ,  a n d  o b l i g a t e s  t h e  i s s u e r  to m a k e  t h e  
n e c e s s a r y  e n t r y  on t h e  books. T h e  e v i d e n c e  of c o m p l e t i o n  is a 
s t a t e m e n t  b a c k  f r o m  t h e  i s s u e r  w i t h i n  t w o  b u s i n e s s  d a y s  a f t e r  t h e  
r e g i s t r a t i o n  occurs. It g o e s  t o  t r a n s f e r r o r ,  t r a n s f e r e e ,  a n d  a n y  
p l edgee.

T h e s e  t w o  items a r e  t h e  o n l y  p i e c e s  o f  p a p e r  i n v o l v e d  in t h e  
t r a n s f e r ,  a n d  a r e  d e s i g n e d  to  b e  m u c h  s i m p l e r  t h a n  t h e  
" c e r t i f i c a t e d "  s e c u r i t y .  T h e  l a s t  of  t h e  two, t h e  " I n i t i a l  
T r a n s a c t i o n  S t a t e m e n t , "  is t h e  m o s t  imp o r t a n t .  It p r o v i d e s  
n o t i c e  o f  terms, r e s t r i c t i o n s ,  a n d  a d v e r s e  c l a i m s  to  t h e  
a d d r e s s e e ,  a n d  ru n s  a g a i n s t  t h e  i s s u e r  if it d o e s  not. T h i s  is a 
s i m i l a r  f u n c t i o n  to t h e  w r i t t e n  i n s t r u m e n t  w h i c h  c o n s t i t u t e s  a 
" c e r t i f i c a t e d "  s e c u rity. T h e  r i g h t s  of  p u r c h a s e r s  w h i c h  d e p e n d  
on t h i s  i n f o r m a t i o n  a r e  a f f e c t e d  a l m o s t  e x a c t l y  as a p u r c h a s e r ' s  
r i g h t s  are a f f e c t e d  b y  a " c e r t i f i c a t e d "  security.

T h e r e  a r e  d i f f e r e n c e s ,  h o w e v e r .  A  p u r c h a s e r  of  an 
" u n c e r t i f i c a t e d "  security, in g e n e r a l ,  c a n  r i s e  no  h i g h e r  t h a n  
h i s  t r a n s f e r r o r  in t e r m s  o f  h i s  rights. He t a k e s  as if h e  h a d  
h i s  t r a n s f e r r o r ' s  k n o w l e d g e ,  e v e n  i f  h e  d o e s n ' t .  A 
" c e r t i f i c a t e d "  s e c u r i t y  d o e s  n o t  h o l d  a p u r c h a s e r  t o  the 
k n o w l e d g e  of h i s  t r a n s f e r r o r ,  b u t  b a s e s  h i s  r i g h t s  o n  h i s  o w n
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k n o w l e d g e .  T h a t  is a d i s t i n c t  d i f f e r e n c e  b e t w e e n  t h e  t w o  f o r m s  
of  secur i t y .

Fur t h e r ,  a n  I n i t i a l  T r a n s f e r  S t a t e m e n t  w a r r a n t s  o n l y  t h a t  
t h e  a c k n o w l e d g e d  o w n e r  is s o  at t h e  t i m e  of  its i s s u a n c e .  It 
d o e s  n o t  d o  s o  f o r  a n y  f o l l o w i n g  t i m e  p e r i o d .  I n  c o n t r a s t ,  a 
p u r c h a s e r  m a y  n o r m a l l y  a s s u m e  t h a t  t h e  h o l d e r  o f  a " c e r t i f i c a t e d "  
s e c u r i t y  is t h e - o w n e r  a n d  e n t i t l e d  t o  t r a n s f e r  it. I n  t h e s e  
r e s p e c t s ,  t h e  I n i t i a l  T r a n s f e r  S t a t e m e n t  d o e s  n o t  o f f e r  t h e  
a s s u r a n c e s  o f  a " c e r t i f i c a t e d "  s e c u r i t y .

It is p e r h a p s  a n o m a l o u s  t o  t h i n k  o f  s e c u r i t y  i n t e r e s t s  in a 
s e c u r i t y ,  w h i c h  i t s e l f  m a y  r e p r e s e n t  a d e b t  o f  t h e  issuer. 
P e o p l e  w h o  o w n  s e c u r i t i e s ,  w h i c h  a r e  v a l u a b l e  p r o p e r t y ,  m a y  
p l e d g e  t h e m  f o r  t h e i r  debts. T h e y  c r e a t e  a s e c u r i t y  i n t e r e s t  in 
t h e  c r e d i t o r  b y  so doing.

A  " c e r t i f i c a t e d "  s e c u r i t y  is m e r e l y  d e l i v e r e d  t o  t h e  p l e d g e e
w i t h  a p r o p e r  e n d o r s e m e n t .  T h a t  c r e a t e s  t h e  s e c u r i t y  i n t e r e s t .
W h e r e  " u n c e r t i f i c a t e d "  s e c u r i t i e s  a r e  c o n c e r n e d ,  t h e  s e c u r i t y  
i n t e r e s t  m u s t  b e  r e g i s t e r e d .  T h e  p r o c e d u r e  f o r  d o i n g  t h i s  is 
i d e n t i c a l  t o  t h e  p r o c e d u r e  f o r  a t r a n s f e r .  A n  i n s t r u c t i o n  is 
s e n t  to, a n d  a c o n f i r m a t o r y  s t a t e m e n t  r e t u r n e d  from, t h e  i s s u e r  
o f  t h e  s e c u r i t y .  O n c e  r e g i s t e r e d ,  t h e  o w n e r  c o n t i n u e s  all p o w e r s  
w i t h  r e s p e c t  t o  t h e  s e c u r i t y  e x c e p t  t h e  p o w e r  o f  t r a n s f e r .  T h a t  
b e l o n g s  to t h e  r e g i s t e r e d  p l e d g e e .

T h e  " u n c e r t i f i c a t e d "  s e c u r i t y  o f f e r s  a b i t  m o r e  p r o t e c t i o n  
t o  t h e  p l e d g e e  t h a n  a " c e r t i f i c a t e d "  s e c u r i t y  does. If a p l e d g e
o f  a " c e r t i f i c a t e d "  s e c u r i t y  is n o t  r e g i s t e r e d ,  a d d i t i o n a l
s e c u r i t i e s  a n d  d i v i d e n d s  w i l l  b e  d i s t r i b u t e d  t o  t h e  owner, n o t  
t h e  p l e d g e e .  T h e  p r o c e d u r e  r e l a t i n g  to  " u n c e r t i f i c a t e d "  
s e c u r i t i e s  p r e c l u d e s  t h e  p r o b l e m .  I t  is a l s o  t o  b e  n o t e d  t h a t  
p e r f e c t i o n  of  t h e  s e c u r i t y  i n t e r e s t  is b y  p o s s e s s i o n  of t h e  
i n s t r u m e n t  f o r  a " c e r t i f i c a t e d "  s e c u r i t y ,  a n d  b y  t h e  m e r e  
p r o c e d u r e  o f  c r e a t i n g  t h e  i n t e r e s t  f o r  " u n c e r t i f i c a t e d "  
s e c u r i t i e s . P e r f e c t i o n  is t h e  m e a n s  o f  d e t e r m i n i n g  t h e  p r i o r i t y  
b e t w e e n  c o m p e t i n g  s e c u r i t y  i n t e r e s t s .

W a r r a n t i e s  a l s o  d i f f e r  b e t w e e n  " c e r t i f i c a t e d "  a n d  
" u n c e r t i f i c a t e d "  s e c u r i t i e s .  T h e  f a c e  o f  t h e  i n s t r u m e n t  p r o v i d e s  
a b a s i s  o f  w a r r a n t i e s  f o r  " c e r t i f i c a t e d "  s e c u r i t i e s .  T h e  
p r e s e n t e r  to  a n  i s s u e r  for r e g i s t r a t i o n ,  t h e  t r a n s f e r r o r  to  a 
p u r c h a s e r ,  all w a r r a n t  a s p e c t s  o f  t h e  t r a n s a c t i o n  b e c a u s e  of t h e  
i n s t r u m e n t  a n d  its e n f o r c e m e n t s  a n d  s i g n a t u r e  g u a r a n t e e s .  F o r  
" u n c e r t i f i c a t e d "  s e c u r i t i e s ,  t h e  o n i y  w a r r a n t y  c a n  be  on t h e  p a r t  
o f  t h e  o r i g i n a t o r  o f  an i n s t r u c t i o n  t u  t h e  issuer. T h a t  p e r s o n  
w a r r a n t s  t h a t  t h e  r e g i s t r a t i o n  is p r o p e r  t o  t h e  issuer, and t h a t  
t h e  t r a n s f e r  h a s  no d e f e c t s  t o  a p u r c h a s e r  for value.

S i g n a t u r e  g u a r a n t e e s ,  a n  e s s e n t i a l  p a r t  of t h e  t r a n s f e r  
p r o c e s s  for w i d e l y  h e l d  s e c u r i t i e s ,  a l s o  c a n n o t  be the s a m e  for 
" c e r t i f i c a t e d "  a n d  " u n c e r t i f i c a t e d "  s e c u r i t i e s .  T h e  g u a r a n t o r  of



a “c e r t i f i c a t e d "  s e c u r i t y  w a r r a n t s  t h a t  t h e  e n d o r s e r  is an 
a p p r o p r i a t e  p e r s o n  a c t i n g  for t h e  owner. T h i s  is e v i d e n t  to  t h e  
g u a r a n t o r  f r o m  t h e  instr u m e n t .  W i t h o u t  t h e  i n s t r u m e n t ,  the 
g u a r a n t e e s ,  a r e  l i m i t e d  to t h e  g e n u i n e n e s s  o f  t h e  s i g n a t u r e ,  and 
t h a t  t h e  e n d o r s e r  p u r p o r t s  to  a c t  f o r  o w n e r  o r  p l e d g e e .  T h e r e  
a r e  sp e c i a l ,  b o a r d e r  g u a r a n t e e s  of  a n  " u n c e r t i f i c a t e d "  s e c u r i t y  
w h i c h  c a n n o t  b e  d e m a n d e d  b y  a n  issuer, b u t  w h i c h  c a n  be  m a d e  to 
f u r t h e r  s e c u r e  a  t r a n s a c t i o n .

..... —  T h e  d i f f e r e n c e  between- a " c e r t i f i c a t e d "  s e c u r i t y  a n d  t h e  
i t e m s  o f  p a p e r  relating- t o  r e g i s t r a t i o n  o f  a n  " u n c e r t i f i c a t e d "  
s e c u r i t y  c a u s e  a d i f f e r e n c e  in t h e  t r e a t m e n t  o f  a b o n a  f i d e  
p u r c h a s e r  for value, also. E s s e n t i a l l y ,  a b o n a  f i d e  p u r c h a s e r  
fo r  v a l u e  is h e l d  f o r  o n l y  t h o s e  t h i n g s  on t h e  i n s t r u m e n t  w i t h  
r e s p e c t  t o  a " c e r t i f i c a t e d "  s e c u r i t y .  T h e  b o n a  f i d e  p u r c h a s e r  
f o r  v a l u e  o f  a n  " u n c e r t i f i c a t e d "  s e c u r i t y  e s s e n t i a l l y  t a k e s  fr e e  
o f  w h a t  d o e s  n o t  a p p e a r  on t h e  i n i t i a l  t r a n s a c t i o n  sta t e m e n t .  
P r a c t i c a l l y ,  t h i s  m a y  e x p o s e  h i m  to  g r e a t e r  l i a b i l i t y ,  b u t  a l s o  
f o r c e s  h i m  t o  s e e k  a c l e a n  t r a n s a c t i o n  s t a t e m e n t  b e f o r e  a c c e p t i n g  
l i a b i l i t y .

T h i r d  p a r t y  c l a i m s  a l s o  p r o v i d e  a d i f f e r e n c e .  F o r  
" c e r t i f i c a t e d "  secu:. ties, n o t i c e  in w r i t i n g  t o  the i s s u e r  
s u f f i c e s .  F o r  " u n c e r t i f i c a t e d "  s e c u r i t i e s ,  t h e  c l a i m  m u s t  b e  in 
t h e  l e g a l  p r o c e s s  b e f o r e  t h e  i s s u e r  h a s  n o t i c e .  J u d i c i a l  l i e n s  
a r e  a l s o  treated- d i f f e r e n t l y .  S e i z u r e  of t h e  s e c u r i t y  w o r k s  f o r  
" c e r t i f i c a t e d "  s e c u r i t i e s ,  b u t  n o t  f o r  all t h e  " u n c e r t i f i c a t a d "  
b r e e d .  It is n e c e s s a r y  to  s e r v e  p r o c e s s  o n  t h e  issuer.

T h e s e  a r e  s o m e  of t h e  d i f f e r e n c e s  w h i c h  r e s u l t  f r o m  t h e  
a d d i t i o n  of  t h e  " u n c e r t i f i c a t e d "  s e c u r i t y  t o  t h e  s e c u r i t y  
m a r k e t s .  T h e r e  h a s  b e e n  n o  n e e d  to  c h a n g e  t h e  b a s i c  p a t t e r n  of 
A r t i c l e  8, w h i c h  h a s  s e r v e d  its p u r p o s e  well. T h e  a m e n d m e n t s  
s e e k  t o  i n c o r p o r a t e  t h e  " u n c e r t i f i c a t e d "  s e c u r i t y  w i t h  t h e  l e a s t  
d i s t u r b a n c e  p o s s i b l e .



"̂"-r-rn.jr-r-— -*-—r-rr&ZT-•

A Cert if ic£te less  Article 6? W e  C s n  H a v e  It D o t h  W ay s

By MARTIN J. AROS'STEIN*

I s  t h e  a fte rm ath  o f the "P aperw ork  C ru n ch ”  w h ich  seriously im pa ired  tbe 
‘ o pe ra iioc  o f the securities markets d u ring  tbe late 1960s, tbe a ir was filled  

w ith  proposals fo r re fo rm . N ot su rp ris ing ly , c a n y  o f these proposals focused 
or. the e i ir .  . r. o f  the :.:os! visib le m an ifes ta tion  o f paperw ork problem s—  
the negotiable siock certificate. B u t it was co rre c tly  perceived that "T b e  C cr- 
tifica tc i'.is  S o c ie ty " was incom patib le  w ith  an exis ting  legal regime firm ly  
based on the assum ption that shares o f co rpo ra te  stock must inev itab ly  be 
represented by indispensable instrum ents. In  an e ffo rt to  resolve this incom ­
p a tib ility , the A m erican  Bar A ssocia tion 's Section o f C o rpo ra tion , Banking  
and Business L a w  organized a C om m ittee on S tock Certificates. Tbe C om ­
m ittee was charged w ith  the duties o f d e te rm in in g  w hat leg is la tion, i f  any, 
w ou ld  be needed to  fac ilita te  the e lim in a tio n  o f negotiable stock certificates 
and o f d ra ftin g  such legislation. The C om m ittee  issued its R eport od Sep­
tem ber 3 5, 1975 .1 The author served as the C om m ittee 's  R eporter.

Th is  a rtic le  is intended to be neither a sum m ary o f nor a substitute fo r the 
C om m ittee 's  R eport. R ather, its p rim a ry  ob jec tive  is to  ca ll the B a r’s a tten­
tion  to the C om m ittee ’s pro ject and to en lis t the cooperation o f the B a r in  
the im p lem en ta tion  o f the C om m ittee ’s recom m endations. Its  secondary, 
and somewhat selfish, ob jective  is to p e rm it the R eporte r to  express some 
personal views w h ich  arc outside the scope o f  the R eport aod w hich are no t 
necessarily shared by the C om m ittee  o r its o th e r in d iv id u a l members.

A : the risk o f sacrific ing the element o f su rp rise , it should be stated at the 
.outset that the C om m ittee ’s p rin c ip a l recom m endations arc two. The firs t is 
the re la tive ly  m in o r amendment o f state c o rp o ra tio n  statutes to  va lida te  the 
issuance o f stock not represented by ce rtifica tes.3 The second is a m ajor aDd 
com prehensive rev is ion  of A rtic le  8 and re lated sections in other A rtic le s  o f 
the U n ifo rm  C om m erc ia l Code intended to  govern the attributes o f  uncer- 
tifica tcd  shares.1 The C om m ittee does not recom m end the adoption of gen­
era l federal leg is la tion  at this tim e but recognizes that such legislation may be 
required in the fu tu re . O dc o f the circum stances tha t w ou ld  seem almost cer­
ta in to lead to  federal in te rvention  w ould be Lbe fa ilu re  of the slate legislatures

• Professor o f Law, University of Pennsylvania.
1 Copies o f the Report may be obtained by w riting to tbe Chairman, Donald A. 

Scot! h\u , The Fidelity Building. Philadelphia, PA 19109. There u a charge of SJ.00 
pei copy

2 Report of the Committee on Stock Certificates, Appendix A (Proposed Amend- 
mcnis 10 the .Model Business CorpcratiOD A ct).

3. 'J.. Appendix B.
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t :  a : :  w ith in  a reasonable tim e. The 'o le  tbs : the 3 a: cxx p l iy  in expediting 
necessary state adoption is apparent.

The Committee's Objective

Tbe  C om m ittee ’s first o rder o f business was lo define tbe scope o f its m is ­
sion. A m id  urgent pleas lo  legislate the stock certifica te  out o f existence, i t  
was tem pting  to envision the C om m ittee  as iden tify ing  or, perhaps, even in ­
ven ting  the ideal certificateIcss system and then proceeding lo  d ra ft leg is la tion 
tha t w ou id  both com pel that system ’s universal adop tion  and regulate its 
opera tion . Tha t visioo was soon abandoned in favor o f a more lim ite d  goal.

In it ia l ly  it was recognized tha t any viable system bad to  be ( I )  techno­
lo g ica lly  feasible, (2 )  lega lly  perm issib le  and ( 3 )  com m erc ia lly  acceptable. 
F u rth e r analysis revealed, how ever, tha t the first tw o o f these elements d id  
no t rea lly  constitute lim ita tio n s . We q u ic k ly  came to  the v iew  that, given ade­
quate lim e and resources, the techno logy was up to achieving whatever re ­
su lt: the industry  demanded. The im p o rta n t question was not w hether a p a r­
t ic u la r  system could be devised bu t, ra th e r, whether it cou ld  be im plem ented 
ct a cost its users w ould  be w illin g  to  pay— in short, w hether it  was com m er­
c ia lly  acceptable. S im i'a r ly , the d ra ftin g  o f lep 'slation to p e rm it the in s titu tio n  
o f cerlifica'.clcss systems was a re la tive ly  simple task requ iring , in  the m a in , 
am endm ents o f a m ino r nature to the typ ica l co rpo ra tion  statutes. A t least 
tw o  states have already adopted such am endm ents.1 The real burden on the 
leg is la tive  draftsm an, as we saw it, was to provide a !■ pal env ironm ent w ith in  
w h ich  parties could deal w ith  unce rtifica ted  stock w ith  that same high degTce 
o f confidence that the present certificate-based law now affords. O r, to  phrase 
it somewhat d iffe ren tly , we attem pted lo  create a legal fram ew ork  tha t w ou ld  
no t m ere ly perm it the issuance o f unccn ifica ted  stock b u t w ou ld  make its use 
com m erc ia lly  acceptable.

T hus, despite some ea rly  no tions  tha t we m ight re-iDvent the wheel, the' 
C om m ittee  wisely decided that the in d u s try  and its related technologists were 
the most log ical ."'u rce  o f system developm ent. The appropria te  task fo r  us 
law yers was to assure tha t the la w  cou ld  accomm odate w hatever systems 
the industry  devised. The s ta tu to ry  changes recom mended by the C om m ittee  
and set fo rth  in the Append ices to  its R eport ne ither com pel the adop tion  
o f ccrtificate lcss systems nor p rescribe tbe fo rm  such systems should take. 
R a th e r, we attempted to cons truc t a law , as did the draftsm en o f A rtic le  9, 
designed to "m ake it possible fo r new [systems] . . .  as they develop, to fit 

co m fo rta b ly  under its p rov is ions .” 5

The Legal Basis of C erlificatelessness

In  the years before and since the C om m ittee ’s organ iza tion , the w o rld  bas

a Afichipon Businas Corporation Act 4 335. 15 Mich. S’.»t. Add. §21.200(335) 
(1974 /, California Corporation: Code § 416(b)

5. L'h*Jonn Ccmnurcicl CoJt t 9*101, Commcot.

: : c  • Tu.s S - s - t s s  Lawyer, Val 21. J s '  - 1 ~j 1S76
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ro : tio.xl soli Out in the marketplace, where s'.c-cl is tctually dealt with, the 
development of ccrttficateless transfer has proceeded— apace, Id the view, of 
tonic, and with loo deliberate speed, in the opinion of others As the Report 
describes in some detail, significant strides toward 'The Cenificateless So­
ciety" have already been made without the benefit of any substantia! statutory 
change. Existing ceruficateless systems, which may be broadly defined as 
methods to transfer stock without the physical movement of indispensable 
j.;ic .. ; paper, masquerade under a variety of appellations. The common 
lcca! basis of each of these systems, however, is that somewhere a certificate 
exists and that someone is bolding it as the shareholder’s agiDt-baiJce.

The most rudimentary form of certi5ca:elessness is the street Dame broker­
age account.1 In thus arrcngcmcDt, the broker acts as the agent of the cus­
tomer, a single undisclosed principal, ; nd holds the certificate at; the cus­
tomer’s bailee. Certificate movement is eliminated between customer and 
broker when the customer buys or sells through his broker-agcnt. Certificates 
continue to be used for transactions with the issuer, Like presentment for 
registration of transfer, redemption or exchange, and for transfers for value 
to or from third party buyers, sellers and pledgees. There is, however, one 
common transfer for value, the customer’s pledge to secure a margin loan 
from the broker, which, by virtue of the broker's prior possession, can be 
effected without certificate movement. There is also the comparatively rare 
transfer for value between two customers of the same broker, when, at the 
same time, one buys and the other sells the same security. This transfer is 
effected simply by the entries on the broker’s books.7 By and large, common 
law principles of agency, reinforced by safeguards imposed by the federal 
securities law and the self-regulatory organizations, have proved adequate to 
govern the relationship between the customer aDd his broker. Article S'* 
certificate-based law continues to govern the relationships with issuers and 
other third parties.

The independent securities depository is, in legal effect, an extension of the 
brokerage account model, but with one important exception. Like the broker, 
the depository holds certificates in its n3me and deals with the issuer and other 
outsiders as the agent of an undisclosed principal. The principal is the ag­
gregate of the depository’s customers, usually referred to as participants. 
L'nlike the typical brokerage situation, however, transactions between par­
ticipants arc neither rare nor fortuitous but. rather, are commonplace aDd 
b> design Indeed, the primary objective of the depository is to permit trans­
fers between the principals of a commoD agent without certificate movement.

(. For the purposes of this analysis, the custody o: agency accounts, m aintained by 
the trust departm ents of banks f j r  their custom ers, are functionally equivalent to the 
brokerage account

7. Vniiorm Corr.mrrcia! Code § f-3 I J f l H c )  E> its terms this section would appear 
to apply only when there is "* specific security lo the broker's possession.” It would in 
no even: apply to a bank custodian.
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A f car!) as 1962. i: W2 s though: desirable to define expressly the legi! conse­
quences cf ir.trz-deposilory transfer. This was accomplished by iddmg sec- 
t-or. 5-320 lo the official lex: of the Uniform Commercial Code. Thai section 
equates "the making of appropriate entries on the boots‘',' of the depository 
to "a deliver) of a security"'' and thereby establishes the rights tnd duties 
of the respective participants between themselves and with others with whom 
they might deal. The developing depository system, with scveraJ depositories 
each maintaining accounts with the others, nay be comfortably viewed u  
an aggregate of agents and sub-agents representing the aggregate of par­
ticipants in all of them and holding the participants’ certificates ts bailees or 
sub-bailees. For the purpose of governing transactions with issuers and n o n -  
participaots, which are normally effected by certificate delivery, the rest ol 
present Article 8 continues lo provide an acceptable legal framework.

The agency rationale is pushed still further, and, we believe, too far, in 
those systems which conceptualize the issuer or its transfer tgent us tlie agent- 
baUec of all the shareholders. Existing systems premised on that rationale 
include the mutual funds, the increasingly popular dividend reinvestment 
plans and an almost wholly certificateless system which parades under the 
anomalous description of Transfer Agent Depository. 10 When the issuer is 
viewed as the bailee of its shareholders’ certificates, the situation is function­
ally identical to that where no certificates exist. It is, so lo speak, "The Ccr- 
tificatelcss Society" built on t  legal foundation which was never intended lo  
accommodate it.

The substantial disappearance of certificates from the mutual fund uni­
verse is a consequence of the commercial needs of the issuers and share­
holders. In open-end mutual fuods, the model transactions, the purchase of 
shares from the issuer and the redemption of shares by the issuer, do Dot 
involve third parties, in these two-party transactions which typically involve 
small numbers of shares and do not require simultaneous exchanges of 
money, the certificate’s utility is reduced to no more than that of a simple 
statement from the issuer or letter of instructions from the shareholder. The 
commercial requirements of both parties are better and more economically 
satisfied without certificates than with them. Outright transfers for value be­
tween shareholders are rare, particularly in the no-load funds where the issuer 
stands always ready to sell or redeem shares at their net asset value.

In pledge transactions of mutual fund shares, however, the certificate con­
tinues to be demanded because it performs a necessary function. One could

8 Uniform Commercial Code 1 8-320(1).
9. Id i  8-320(3).
10. The "Transfer Agent Custodian" concept should also be included in this group. 

Thai relalionship arises when. b> agreemeot between a particular shareholder and the 
issuer, certificates are not delivered to the shareholder but are held in the transfer office 
subject to the shareholder’s instructions for further registration of transfer. It is com- 
monl> used b> some brokers who have a cor.trr.L.r.g need for both customer name 
certificates and certificates of specific de com can o n s  to be used i t  making setilemcals.
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:rgu :. of cou r s e .  '.he: a srr u r i t \ Lnrcrc«: in uocer t j f ica ted  m u t ua l  fund shar es  
cc-uid be p. - r fec .ed  unde r  sect ion S-305 b> simplv givir»£ notice lo  the truisfer 
xgtni in his i r r .ac.ned capaci ty  as the bai lee  of the debtor's certificate. It u 
highly doubtful, h ow ev e r ,  that a p r u d e n t  lender or his counsel could be per­
s u a d e d  l o  ad v an ce  the l oan under those circumstances Furthermore, few, if 
any, transfer Events would have  any institutionalized procedure for derJing 
with such a notice even if one were received. In tb. pledge situation, there­
fore, both the leDder and the issuer tale refuge in the only procedure now 
express! , .  v a l i da t ed  by statute— the issuance of a certificate to the shareholder 
...J of that certificate to the leodci. Relirmce on the agency-
bailment r a t i ona l e  is just no:  commercially acceptable under the present kw .

The dividend reinvestment plans, in which the typical transaction is the 
purchase of small numbers of shares for participating shareholders,”  operate 
without certificates, for essentially the same reasons that have led to certifi­
es tc’essncss in the mutual funds. When, however, the participant wishes to 
deal with his shares in another transaction, issuers respond, in almost every 
case, by issuing certificates.Unlike mutual fund shares, however, the shares 
accumulated in the dividend reinvestment plan accounts are the very same 
intangible interests that are commonly traded in norma! market transactions 
and used as collateral for secured loans. Officials of American Telephone & 
Telegraph Co., which operates the largest of such plans, arc confident that 
they could develop adequate procedures to deal with both the outright trans­
fer and the pledge of uncertificated shares by book-entry if only a satisfactory 
legal framework could be provided. The potential demand for such proce­
dures is foreshadowed by the fact that, after only slightly more than two yean 
of operation, AT&T was ‘‘holding," as the Dominal agent-bailce for some
541,000 shareholders, more than 9 million uncertificated shares.

The Transfer Agent Depository concept dificrs from the dividend reinvest­
ment plans in two important respects. First, it envisages a system where cer­
tificate.. issued to b shareholder only when they are expressly requested.11 
Secondly, it contemplates that shares will not only be held in uncertificated 
form but may be transferred or pledged to third parties by the making of apw 
propriatc entries on the issuer’s books.14 The name, "depository,”  and the

11. The earliest plans and the majority of existing plans pool tbe dividends payable 
to the participants and purchase outstanding shares oo the m arket. Each participant'! 
account is tben credited with an appropriate poniOD of tbe shares purchased. An 
increasing num ber of the newer plans use the dividends to purchase newly-issued shares 
directly from  the issuer. ATAT gives participants a discount from the m arket price.

12 Some corporations now handle so called "legal" transfers, t.g , decedent to per­
sonal representative, without first issuing a certificate in tbe c u n t  of tbe decedent.

13. Conversion from the traditional certificated system to a Transfer Agent D e­
pository would, in fact, require shareholders to "deposit" outstanding certificates with 
the issuer A new  corporation wnhoui certificates outstanding, however, would issue d o  
certificates unless requested to do so.

14 The transfer or pledge by book-entry, validated by section E-320, is available 
only to a "clearing corporation " The definition of "clearing corporation is section 
8 . 102( 3} does not include as individual issuer o; irassfct agent.
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co r.’ .vtJ ra t.rra : imply that the issuer or :rsr.sfrr ig:r.t ss h -Iding i  cer­
tifies;'. u> th: arer.t-ba.lee of :hc several shareho.oers Tr.ai cerltfioaie is either 
s useless fo: rr.a!11> or a paten: fie'.ior. We are toid, for example, that some­
where in the AT&T transfer office there reposes a certificate representing the 
9 million shares beneficially owned by those 541 ,COO dividend reinvestment 
plan participants. 1: seems almost ludicrous to imagine that important legal 
consequences would turn on whether or d o ;  that certificate is really there.

While the sgcncy-bailmenl rationale lends an aura of validity to unccr- 
tificated shares that may satisfy a law professor or even a judge, it docs not 
respond to the questions wh ;h the prudent businessman or his counsel Deeds 
to have answered before can proceed with confidence. By what means 
and with what frequency must the issuer evidence the ownership of shares? 
Vi'hat must t  shareholder do, and what may an issuer require, to eflect the 
registration of transfer? When docs a purchaser become the owner of the 
shares he has bought? By what means can a secured leader perfect a security 
interest in his debtor's shares? How nay an unsecured creditor retch his 
debtor's shares?

In short, the uncertificated share Deeds a governing statute lo provide clear 
answers to those dozens of questions that existing law now provides with re­
spect to the certificate. Without such answers, it is unreasonable to expect the 
expansion of wholly certificateless transfer to the kinds of transactions which 
account for the bulk of the industry's paperwork problems. The Committee 
concluded that the requisite dcgiec of confidence, and, hence, commercial 
acceptability, is unlikely to be reached in the present legal framework that 
does not even acknowledge the existence of uncertificated shares and, there­
fore, utterly fails to deal with them.

The Future of System Development
It has been frequently stated that a major roadblock to the elimination of 

certificates would be the unsophisticated individual investor, Such an assump­
tion is not in accordance with the facts. Holders of mutual fund shares and 
participants in dividend reinvestment plaDS have, in preponderant Dumbers, 
cheerfully foregone the possession of certificates that were unnecessary to 
satisfy their commercial requirements. Under existing rules of law, however, 
certificates arc and will continue to be demanded for those transactions which 
they were originally developed lo facilitate— the simultaneous exchange of 
stock for money between unrelated parties neither of which is prepared to ex­
tend unsecured credit to the other. Any system that can successfully displace 
stock certificates in the typical transfer for value must provide a commercially 
acceptable alternative to precisely that kind of exchange.

The securities depository is one such alternative By holding its partici­
pants' stock in the depository’s name, the depository assures itself that a pur­
ported transferor is the ow net of the stock to be transferred and has entrusted 
the transfer power to the depository. By crediting tie transferee s account,
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the depository, in efTcci. represents tc the transferee that the subject matter of 
tr.e transfer extsts and fits te n  transferred to h:m. Thus, th: transferee rc- 

=*- th: same assurance that the receipt of a clean, duly indorsed certificate 
would afford him. It is in reliance on the dipesitory’s representation that the 
transferee parts with his Ttsidcrauon with confidence that be has received 
the benefit of his bargain.

The depository concept was e logical outgTowth of the clearing facilities 
maintained by the various slock exchanges, For years these facilities were 
•c,:‘ - •' "c m rrJ ’or and expedite the transfer of funds and the delivery of 
secun between exchange members. Although these simuJtanous exchanges 
-ere nominally between individual members, they were made through the 
clearinghouse which became a de facto intermediary in the exchenge. View­
ing the clearinghouse as an independent party, dealing with all members, was 
a transition mo e in form than substance. The clearinghouse’s function as a 
depository of both funds and securities followed quite naturally from its 
function as a mere record-keeper.

The statutory validation of book-entry transfer was initially limited, by 
the terms of section 8-102(3), to enti’ ics wholly-owned by a securities ex­
change or association. The growth of the depository concept in the United 
States has, therefore, taken place almost exclusively in conjunction with the 
exchanges. There is general agreement that the Depository Trust Co., the 
New York depository which now controls over 2 billion shares of stock, has 
served its broker participants well. It should be remembered, however, that 
these brokers were already par’ icipating in a system which settled the money 
side of trjnsjutions with essentially the same mechanism by which the securi­
ties Side is now settled.

The exchange-related depository has also provided a mechanism to fa­
cilitate another kind of transfer for value— the broker’s loan. In these trans­
actions, lending banks, participating as "pledgees," are satisfied to advance 
funds to borrowing brokers on the strength of the depository’s representation 
that the broker’s slock, by virtue of the depository’s book-entty, has been as 
effectively pledged as would be the case if certificates had been deliveicd to 
them by the brokers. The demonstrable saving that can be achieved by elimi­
nating certificate delivery upon pledge and rc-delivery upon release has re­
sulted in the substantial use of this procedure by the banks. 18

The expansion of the exchange-related depositories to include significant 
participation by banks (other than as pledgees), insurance companies, pen­
sion funds and other institutional investors is far from foreordained. These 
investors are not, as arc the brokers, under a constant obligation to make 
daily settlements with their countetparis through an institutionalized clearing 
facility. They have typically made independent arrangements for C'.O.D. set­
tlements directly or through bank agents. For them, the use of a depository

15 The procedure has alsc- made it feasible for banks located in areas remote from 
the lir._r.cial centers to compete w ilt tbe local tanks for the brokers loan business.



constitu tes a departu re from  rhe ir tra d itio n a l settlement procedures nLhe r 
th.2 n an extension o f an a lread ) established mc-dus opcrandi.

Thus far, despite the intensive use of depositories b) brokers, participation 
by non-broker eligible entities has been quite United. There ere a number of 
factors that have militated against hank participation and tome of them have 
been only recently corrected. Nevertheless, there is currently very Uttle hard 
evidence that the exchange-related depositories are destined to expand into 
a national comprehensive depository system that will obviate the need for 
continuing efforts lo eliminate the stock certificate and its attendant problems. 
It should also be observed that the impact of the exchange-related deposi­
tories, even in the context of broker-to-brokcr settlements, is itself a function 
of the part to be played in the securities markets of the future by the ex­
change's themselves. To the extent that the exchanges become less significant 
in the total picture— a distinct possibility in the light of recent events— the 
ameliorating effect of their depository facilities will tc  correspondingly re- 
duced.

As a step to encourige the use of depository facilities by noD-bioken, 
the Banking A Securities Industry Committee sponsored an amendment to 
section 8-102(3) which has aJready been adopted b> more than forty states.1* 
The effect of this amendment is lo permit tbe distribution o.f the capital stock 
of depositories among their users. This is intended to create a cooperate rather 
than a proprietary form of ownership and control. Depository Trust Co. has 
already announced plans to distribute its stock to its users during 1975. 
Whether this will achieve the objective of increased non-broker participation 
remains to be seen.

.Another effect of the 8-102(3) amendment, however, is to permit the 
organization of depositories which arc d o i  related to a securities exchange. 
One such depository was organized in 1974 under the sponsorship of a 
group of bank transfer agents and has already achieved substantial gTowih.1T 
Unlike the exchange-related entities, this depository sees itself only as a com­
munications network which will permit rapid transmittal of transfer instruc­
tions to issuers and rapid acknowledgment of registration to prospective 
buyers and pledgees. Facilities for clearing the money side of transactions 
are not encompassed within the system and will have to be provided inde­
pendently. Thus, for Dcr.-brokcr participants, the use of this system will be 
much less of a departure from their current practices than would be par­
ticipation in an exchange-related depository. It is much too early for even 
its own managers to predict the extent to which such a depository will be com­
mercially acceptable.

16 The text of this amendment does not appear ir lb : 0!f.:i»! Text of tbe Uniform 
C om m ercial Code. Jl is set forth us Appendix B of tbe Report of tbe Committee o d  
Slock ( crtifscates.

17. Ey June 197J, the TAD Depositor} Corp. ta d  cc deposit over 12 millioc shares 
io more than 1600 di9e;eoi issues.
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V. c : t;,c fiT jj.-.r.c discussion succcsts is thf concept of certificate 
;::i.11 r.iii/ut.or. in independent depositories i> lur from certain to resoJ: in a 
sjtiv'.u:.»r> reduction in the paperwork problems of the securities industry 
1 h«. diminution of nock certificates, or. in the cut rent fictionalized parlance, 
live vs'- ol the issuer or its transfer agent as a “ depository,” may prose to be 
at leu't a significant part of the ullimaie solution. !f that be the case, the 
burden of developing the mechanisms that v. ill be commercially acceptable 
alternatives to the simultaneous ccrtificate-for-money exchange rests upon 
the industry, ft is our function, as lawyers, lo make sure that the governing 
Uw x.il f . ..ie ar, environment in which industry-developed systems can 
be implemented with confidence in their legal consequences. Our proposed 
revision of Article 8 is an attempt to create that environment.

Drafting the Stctute
Professor J oils has suggested that a statute governing the attributes of 

uncertificated shares need not be nearly so complex as Article 8 and might 
take the form of an additional article of the Uniform Commercial Code, per­
haps denominated Article 8A .,e Our initial attempts to draft such a separate 
statute convinced us, for several reasons, that an integration of the rules for 
certificated and uncertificated shares and, necessarily, a complete revision 
of present Article 8 would be the more fruitful approach.

The process of putting pencil to paper for the first time exposed a number 
of problems that would have to be dealt with in a separate article. Parties 
dealing with uncertificated shares should be able to find, in the governing 
statute, the answers to all questions answered by present Article 8 except 
where the question, by its nature, has no application in the absence of a 
certificate. Could an issuer’s lien exist? What is the effect of an issuer’s re­
striction on transfer? Who, if anyone, could be a bona fide purchaser? Were 
there exceptions to the statute of frauds? Was there a statute of frauds? The 
dozen or so basic sections that Professor Jolls suggested might constitute 
an adequate staluie grew quickly and substantially in number.

Even more important, our observation of what was taking place in the 
industry convinced us that the total elimination of stock certificates, even if 
ultimately realized, was a very long way of!. What v/e saw was a system in 
which both certificated and uncertificated shares would continue to co-exist, 
in mans cases, w ithin the same issue of securities. Under those circumstances, 
the rules for each form of stock would, in many instances, require exceptions 
in the corresponding rules for the other form. For example, the seller's duty 
to perform, staled in section 8-314, might be satisfied not only by the delivery 
of a certificate but also by the transfer of an equivalent uncertificated security. 
Even assuming the ultimate elimination of certificates for a particular issue,

J.'lls. The Uniform Commercial Code and the Certif.ccielcs: Society. 26 Bus. 
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She : r£n>i:i:.r.a! period until all certificates arrive at the transfer office for 
cancellation and are replaced bv uDcerttficaied shares wifi require coordinate 
rules and alternative performance.

The decision ic have a single, integrated Article S brought with it mother 
decision, perhaps not compelled, but high!) desirable, that the rules govern- 
ing certificated and uncertificated shares should be the same except lo Lbc 
extent that the inherent differences in the form of the shares required distinc­
tions. And, finally, we decided that it would be unwise to complicate our task 
and, perhaps, to jeopardize prospects for adoption by proposing any changes 
in the rules for certificated shares. The end result of this series of decisions is 
z statute which restates the existing rules for certificated shares and conforms 
the new rules lor uncertificated shares to the present law ts closely as possi­
ble. We do not imply that wc DecessariJy oppose changes in the present law, 
but only that, if such changes are to come, they should be equally applicable 
to certificated and unce...healed shares wherever the nature of the change 
p-crmiis. To illustrate, it has been suggested that section 8-403 be amended 
to eliminate the issuer’s duty to make certain inquiries before registering the 
transfer of stock od the indorsement of a corporation.1* I f that view is ulti- 
matcly to become generally accepted, it should apply lo transfers of t i l 
securities, whether or doi certificated.

The determination of what new rules fc: uncertificated stock would, in 
fact, conform to the present rules for certificated stock was Dot always dear. 
For example, our revision provides for the perfection of a security interest in 
uncertificated shares by registration of pledge by the issuer. The conse­
quences of a registered pledge, set forth in new section 8-207, are that the 
registered owner continues to be recognized as the owner by the issuer for 
purposes of dividends, notices, voting rights and the like but that only the 
registered pledgee, and d o ! the registered owner, has the power to cause the 
registration of transfer. To that extent, the situation exactly parallels that 
when a pledgor delivers a certificate to the pledgee and the pledgee docs Dot 
undertake to have the transfer registered. If, during the continuance of the 
pledge of a certificate, the issuer should distribute additional stock as a di­
vidend or stock split, the certificates representing the new shares would be 
sent to the registered owner. Although the additional shares would normally 
be subject to the pledge, the certificates permit the pledgor to dispose of them, 
free of the pledge, to a bona fide purchaser. It has been argued that complete 
parallelism would require that uncertificated shares, issued pursuant to a divi­
dend on or split of uncertificated shares subject to a registered pledge, should 
be similarly registered free of the pledge thus permitting the pledgor to make 
a similar wrongful transfer. It was our conclusion that this "loophole for the 
di honest pledgor exists in the present statute not as a matter of policy but, 
rather, because commercial lending practices produce that result. In new

IV See A.B A Comm .lice Report. D'<e-’opments in Simplification ol 7'arjtcr ol 
I luucicr) Secuni.es. 9 Real Prep , P ieb A Tr. J 6 1 1 ,6 1 4 (1 9 7 4 ,.
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I t  one instance, arid only or,:, we departed from our general approach of 
mere!) restating xhc !<■* with respect to certificated shares and purposely 
extcnJcd the coverage of the s'.atuie. The rule of present section 8-317, 
requiring certificate seirurc for a valid creditor's lien, is eminently rational 
when certificates arc issued in shareholder name and held by the share­
holder ~ • apparent exclusivity of this remedy is inconsistent with modern 
seCi»;i:; . . i j in c  practices. To give an extreme, but not uncommon, example, 
resume that D.-btor is the owner of 100 shares of Issuer stock and has asked 
Broker to hold the stock in street name. Broker has, in turn, deposited cer­
tificates for 5,000 shares of Issuer stock with Depository which has credited 
Broker's account. Deposi'ory has then delivered these certificates, together 
with certificates rect,u-« from other brokers, to Issuer which has issued to 
Depository a jumbo certificate, in Depository’s name, for 200,000 shares. 
According to section S-317, Creditor, wishing to levy upon Debtor's interest 
in Issuer, can acquire no lien without, seizing Debtor’s certificate. But Debtor 
has no certificate unless one conceives that Debtor has an undivided interest 
in that 200.000 share certificate reposing serenely in Depository’s well 
guarded vault. It is hard to imagine that Depository will voluntarily surrender 
that certificate to the sheriff or that a court would compel it to do so. Indeed, 
it is unlikely that Depository will be aware of Debtor’s existence. Debtor's 
interest is known only to Broker. In revised section 8*317, Creditor obtains 
his lien by garnishment of Broker, thus assuring, as present section 8-317 
intends, that Debtor will not be able to transfer his interest to a bona fide 
purchaser free of Creditor's lien.

Jt was with some reluctance that we failed to incorporate in the statute 
provisions for a certified transfer order, suggested by Professor Jolls and 
others Such an order would be an instrument, analogous to a certified check, 
which an issuer would have agreed to honor if timely presented and which 
could he used in C.O.D. settlements. It was not adopted for two reasons. 
First, it seemed that a wholly ceriificaieless environment would necessarily 
have developed commercially acceptable procedures to accomplish the 
equivalent of the C.O.D. settlement by electronic communication or other­
wise. Such mechanisms would make the certified transfer order unnecessary. 
Secondly, pending the development of the procedures described, it appeared 
that certificates would necessarily continue 'o be available to effectuate 
C.O.D settlements when they were required.

The Role of the SEC
The Securities Acts Amendments of 1975, for the first lime, expressly 

involve the Securities and Exchange Commission in the regulation of clear­
ance anil settlement systems. By amendment to the Securities Exchange Act 
of 1 y 54, the Cot..mission is empowered to prescribe the form £Dd format of
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sccw.'.iies.*1, to facilitate the establishment of a national system for clearance 
anJ settlement/ 1 to rcgulaic clearing agencies.*•’ lo regulate transfer agents13 
ard to "end the physical mcvcmer.i of securities in connection with the settle­
ment among brokers and dealers "ii By these amendments, Congress has 
assuredly not legislated the stock certificate out of existence Nor has it, ex­
press!) or by implication, provided for any system d o i  already sanctioned 
under existing law. It has, at the most, empowered the Commission to compel 
broker-dealers to participate in some form or ccrtificateless system without 
prescribing either what that system should be or setting a time lim it for par­
ticipation. Beyond that, it has merely invited the Commission to submit “ its 
recommendations, if any, for legis’ation lo eliminate the securities certifi­
cate. " ‘ s

The newly-granted regulators powers of the Commission, wisely exercised, 
could do much to encourage the voluntary adoption and expansion of cer- 
tificateless systems. The establishment of both financial end operational stan­
dards for clearing agencies, which are defined to include depositories, should 
have the effect of instilling confidence in potential participants in that form 
of certificate Jess transfer. SEC supervision is not the equivalent of a govrm- 
mcnt guarantee against operational or financiaJ failure, but it may, to some 
degree, tip the scales toward participation by some. So long as participation 
is voluntary, however, it wiU be the depositories’ burden, by means of satis­
factory performance and demonstrated economy, to attract additional par­
ticipants.

The Commission’s power to prescribe uniform standards fcr transfer agent 
capability is particularly crucial to the development of wholly certificateless 
systems. When certificates exist, the registration of transfer merely confirms 
the legal relationships already established by delivery. Without certificates, 
however, the completion of many transactions will necessarily await registra­
tion or. the books of the issuer. Inadequate transfer agent performance caD 
be injurious to a system based on certificates. In a system without certificates, 
it could be fatal.

It is apparently the view of Congress that the industry, motivated by incen­
tives of cost minimization and increased efficiency, gives promise of produc­
ing satisfactory clearance <nd settlement systems without mandatory federal 
legislation. In effect, Congress views the Commission as a stimulus to facili­
tate systems development and to encourage participation, but not as a de­
signer of particular systems or an agent to compel participation therein. It 
goes without saying that if the industry does not measure up to Congress’

70 Securities Eichange Ad ol J9S4 1 12(1), 15 U S.C.A . 1 781 (1 ) (Pam phlet 4, 
1975).

21- Id. { l7 A (a ) l2 ) ,  15 U .S C  A 5 7 E q -l(» )i2 )  (Pamphlet 4. 1975).
22 Id 1 17A (b ). 15 U S C  A $ 7 g q .K b ) (Pam phlet 4. 1975).
23. Id t |7A(c I, 15 U.S C.A 1 784 H e) (Pam phlet 4 , 1975 ).
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expeditions, t ) : propensity for further federal inrcr.enuon is certzin to in­
crease

The P ro sp ect*  for A doption

In the course cf its deliberations, the Committee wts divided on the issue 
of whether to recommend legislation by Congress or by the state legislatures. 
In the end, the state route was espoused oo the general principle that cor- 
. crate c;.. commercial lav. were areas in which the state legislatures tradi­
tionally acted a~.d that this tradition should do :  be lightly disturbed. The 
countervailing argument was that federal legislation was the only way to 
achieve absolute uniformity and probably the best way to assure reasonable 
promptness. The several years taken by Congress to enact even the limited 
approach of the 1975 Securities Acts Amendments indicates that promptness 
at the federal level is far from assured. A.nd, indeed, with respect to amend­
ments to the Uniform Commercial Code, it is possible that promptness, with 
reasonable uniformity, can be achieved at the state level,

The Permanent Editorial Board for the Utu'form Commercial Code pro­
vides a unique mechanism for drafting, editing and promulgating commercial 
statutes at the state level which is perhaps vnparalleled in any other area of 
the law, It is contemplated that a revised A ,tide 8 , bearing the imprimatur of 
the Permanent Editorial Board, might be before the state legislatures as 
early as 1976. As to the promptness with which the state legislatures will act 
there is less predictability. On the one hand, the recent amendment to section 
.8-102(3.', proposed initially in 1972, has already been adopted by more 
than forty states. On the other hand, the current official text which sub­
stantially revises Article 9, promulgated in the same year, has beeD adopted 
by only fourteen. If the operative distinction between these two proposals is 
their relative complexity, the prospects for prompt adoption of proposed 
Article 8 arc dim.

There is, however, another important distinction between the two pro­
posals The 1972 version of Article 9 is intended to displace an earlier statute 
which addresses the same problems and, in some instances, solves them d if­
ferently. Secured transactions can, how-ever, still proceed with assurance 
under the earlier, unamended version. New section 8-102(3) provides for 
an institution, the non-exchange-owned securities depository, which could 
not exist under prior law. It was recognized that such an institution might 
significantly promote the development of comprehensive depository systems 
and members of the securities industry got behind the amendment and pushed 
the legislature* for its adoption.

If that is the explanation, the prospects for the prompt adoption of pro­
posed Article £ are more optimistic. At present there is no statute to govern 
the attributes of unccrtificaied stock By its terms, present Article 8 applies 
only to "securities”  and securities are defined, in section S-1 0 2 ( 1 ), as "in­
struments." A share of stock not e v in ce d  by an ms''uraent is wjrhout any



legal fr.undutinn in the Uniform Commercial Cod: with the single exception 
tlu : it would be classified as a ' ‘genera! intangible** for purposes of A rti­
cle y.:i If, as wc believe, there is a real need for uncertificated stock the 
attributes of which will be governed by statutory law rather than by fictitious 
analog} the impetus for pushing the legislatures should materialize. If it docs, 
the Committee's recommendation to amend the commercial law at the state 
level is justified both by practicably and by principle.

The situation with, respect to the corporate law is different. The Mode! 
B isincss Corporation Act docs not enjoy the almost uniform acceptance 
accorded to the Uniform Commercial Code’s official text. State corporation 
statutes vary widely in both form and content and substantive non-uniformity 
is the rule rather than the limited exception. Each state corporation statute re-' 
quires an independent analysis and revision, in sharp contrast to the Uniform 
Commercial Code for which amendments can be centrally drafted and pack­
aged for export. In short, the prospects for the prompt arid uniform adoption 
of the proposed corporate law amendments by the state legislatures are less 
than great.

Happily, the necessity for the prompt and uniform adoption of our recom­
mended corporate law amendments is not nearly so pressing. The adoption 
of enabling legislation in just a few major commercial states would permit the 
issuance of certificatcless slock by a large number of corporations. I f only a 
handful of enterprising corporations incorporated in the adopting jurisdic­
tions could successfully implement the issuance of uncertificated shares to 
the mutual benefit of themselves and their shareholders, similarly situated 
corporations in non-adopting jurisdictions can be counted on to urge adoption 
by their respective legislatures. Furthermore, on the basis of demonstrated 
successful implementation, it would be neither unexpected nor unwarranted 
for the Securities & Exchange Commission to recommend that Congress pro­
vide this power for all or some categories of corporations registered under 
the Securities Acts, thus making state adoption irrelevant.2’

Conclusion
However illogical it may seem, 1 am convinced that the prompt and uni­

form adoption of a carefully drafted and rigorousl} edited commercial statute 
to govern the attributes of uncertificated shares is of far greater importance 
than the adoption of statutes to authorize their issuance. Even how, uncertifi- 
catcd shares, without express statutory authorization, arc being voluntarily

76 Uniform Com m ercial Code i 9-106. The result of that classification is to require 
the filing of a financing statement as the exclusive means of perfecting a securit) in ter­
est in uncertificated shares. IJ. 5 9 -302(1).

27. Significantl\. the two state legislatures that have acted have not granted the 
power lu issue uncertificated shares tn all corporations Michigan has limited the power 
to issuers of "shares or other securities . . . listed on a national securities exchange" and 
California to "a corporation which is the iss.icr of securities registered under the 
United States Securities Excb*nge Act of IS>34.' See cote 4 supra.
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