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MEMORANDUM

RECEIVED

From: Senator Jack Cogh 

Re: Sponsor Position:

To: Senator Jan Faiks
Senate Judiciary

Date: January 24, 1989

Intent: This legislation proposes to fill a gap in the 
management of both public and private timber resources. 
Presently, our laws protecting timber from theft are not 
enforceable. This legislation is intended to fill that gap.

Background: During the 15th legislative session this measure 
worked its way through the committee process and nearly passed 
both houses.

This bill was originally the work of the late Senator Don 
Bennett, but in its present form, it has gone through 
substantial transformation.

I reintroduced the bill this session essentially the same 
as the last House version we worked on in Senate Resource 
Committee in 1988.

Attachments: Staff Sectional Analysis, identifying differences 
between SB 68 and a work draft CS SB 68? and relevant 
statutes.

Recommendation: I recommend you adopt the attached draft CS SB 
68 as a Judiciary Committee Substitute, and pass the CS out of 
Judiciary Committee with do pass recommendations.

Rational: ihe draft Committee Substitute for SB 68 contains 
changes from a resource committee substitute that was put 
together in the closing hours of the fifteenth legislature. 
Additionally, the draft before you, removes several flaws I 
found in both the 1988 House and Senate versions of the bill.

One flaw that should be noted here is that SB 68 spoke to 
timber trespass or theft, in relation to land ownership. In 
many cases as you know, the ownership of the timber may be 
different from the ownership of the land, as in the case of a 
timber sale on state land. The state owns the land, and the 
winning competitive bidder, a private entity, owns the timber. 
Therefore, the draft CS SB 68 speaks to trespass in relation 
to timber ownership, rather than land ownership.
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MEMORANDUM

To: Senator Jack Coghill

From: Bruce Geraghty^j^.^

.Re: Staff Sectional Analysis: SB 68 (Relating to Timber
Trespass) in relation to draft CS SB 68.

Date: January 23, 1989

At your direction legal services has drafted the attached 
blank committee substitute working draft. This analysis 
focuses on this CS, making note of the effects changes 
contained in the CS have on the original bill, SB 68.

CS SECTION 1. AS 09.45.730. is repealed ana reenacted as:

AS 09.45.730. TRESPASS BY CUTTING OR INJURING TIMBER.

This section makes a person liable for triple or ac .al 
damages for the unauthorized acts of cutting down, injuring, 
or carrying off timber, owned by a private, state, or 
municipal interest.

The original bill has the same intent except tnat the
owner of the land was the recipient of the damage award
instead of the owner of the timber. This is a clarification 
of the property interest.

The reference to "village" in lines 21 and 22 was also 
removed as being redundant.

The existing statute, AS 09.45.730. Trespass by cutting
or injuring trees or shrubs[,j, expresses similar intent and a
copy is attached to this memo. Please note that law was 
passed in 1962, with revisors amendments in 1988 which had no 
effect.

CS SECTION 2. AS 41.15 is amended by adding 5 new sections.

1. Sec. 41.15.910. COMMERCIAL FIREWOOD HARVEST PERMITS.

This section requires all commercial harvesters of 
firewood, above sales of 20 cords or land owners with greater 
than 10 acres of land, to acquire an annual permit from the
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department of natural resources. It also defines the criteria 
for making application to the commissioner of DNR.

The original bill did not require a permit before the 
timber was c^t and the exemption for owned timber, lines 17-19 
page 3 (SB 68), was so broau the legislation would have been' 
unenforceable.

2. Sec. 41.15.915 CIVIL PENALTY FOR SALES WITHOUT PERMIT.

This section establishes civil penalties for firewood 
sales, in addition to trespass penalties from SECTION 1, for 
the costs incurred by the timber owner in bringing the civil 
action, i.e. costs incurred in detection, investigation, 
attempted correction, reasonable court costs and attorney's 
fees.

The original bill (SB 68) stated a violator was liable to 
the state for damages, regardless of timber ownership. A 
technical change in the draft CS was made to reflect liability 
to the timber owner.

3. Sec. 41.15.920 HARVESTS WITHOUT PERMIT MADE A
VIOLATION.

The act of knowingly haivesting firewood without a 
permit, or violating a permit term or condition, is made a 
violation.

The original bill spoke to knowing sales, rather than on 
knowing harvests. Leaving the emphasis on sales may have 
resulted in 'locking the barn after the horse had already been 
stolen.'

This section in SB 68 also contained a subsection (b), 
lines 6*2- page 4, which allowed a defense in a proceeding 
brought under this section. The defense was so broad as to 
make the section unenforceable.

The draft CS deletes subsection (b).
It is also noteworthy that the CS contains less ambiguous 

criteria for those needing to acquire a harvest permit,
Sec.41.15.910(e), making this defense section in SB 68 
unnecessary.

4. Sec. 41.15.925 INJUNCTIONS.

This section gives the superior court the authority to 
enjoin a violation under this legislation and to grant 
temporary or preliminary relief, "upon a showing of an 
imminent threat of continued violation and probable success on 
the merits".

The draft CS contains no changes from the original.
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5. Sec. 41.15.930 DEFINITIONS.

This section defines three terms, "commissioner", 
"firewood", and "permit".

The draft CS contains no changes from the original.

CS SECTION 3. AS 45.50.235(b) OWNERSHIP OF UNBRANDED AND
ABANDONED TIMBER PROPERTY is 
amended.

The section grants a person the right to recover and use 
state timber for noncommercial purposes, when the timber is * 
unbranded or the brand is not distinguishable and which is 
located in a coastal water, lake, river, creek or other 
waterway of the state or on state owned coastline.

AS 45.50.235(a) also cites AS 45.50.230-234 (attached) 
which sets out a procedure and time lines for recovery of 
lost, rafted, or drift timber.

The draft CS contains no changes from the original.



§ 09.45.640 A l a s k a  S t a t u t e s  S u p p l e m e n t § 09.45.730

Sec. 09.45.640. Damages for w ithholding property  and value 
of im provem ents as setoff.

N O T E S  T O  D E C IS IO N S

Q u o te d  in  E ta lo o k  v . E xxo n  P ip e lin e  
Co., 831 F .2d  1440 (9 th  C ir.<L987).

Sec. 09.45.690. Failure to pay  rent.

N O T E S  T O  D E C IS IO N S

C ite d  in  M u r ra y  v. F e ig h t, Sup. C t. Op. 
N o. 3210 (F ile  N o. S -1378), P.2d 

(1987).

S e c .  0 9 .4 5 .7 2 0 .  A c t i o n s  t o  r e c o v e r  p o s s e s s i o n  b y  t e n a n t  i n  d o w e r .  
[ R e p e a l e d ,  §  1 c h  8 9  S L A  1 9 8 4 . ]

Article 7. Trespass.

S e c t io n  S e c tio n
730. T respass b y  c u t t in g  o r  in ju r in g  trees 735. Trespass re la te d  to geo tcchn ica l s u r­

e r  sh rubs veys and  m in in g

Sec. 09.45.730. T respass by cutting or injuring trees or 
sh rubs. A person who without lawful authority cuts down, girdles, or 
otherwise injures or removes a tree, timber, or a shrub on (1) the land 
of another person or on the street or highway in front of a person’s 
house, or (2) a village or municipal lot, or cultivated grounds, or the 
commons or public land of a village or municipality, or (3) the street or 
highway in front of land described in (2) of this section, is liable to the 
owner of that land, or to the village or municipality for treble the 
amount of damages which may be assessed in a civil action. However, 
if the trespass was unintentional or involuntary, or the defendant had 
probable cause to believe that the land on which the trespass was 
committed was the defendant’s own or that of the person in whose 
service or by whose direction the act was done, or where the timber 
was taken from unenclosed woodland for the purpose of repairing a 
public highway or bridge on or adjoining the land, only actual dam­
ages may be recovered. (§ 27.01 ch 101 SLA 1962; am § 16 ch 85 SLA 
1988)

E f f e c t  o f  a m e n d m e n ts . —  The 1988 
a m e n d m en t, e ffec tive  J u n e  2, 1988, re ­
w ro te  th e  f i r s t  sentence, and  s u b s titu te d  
" u n in te n t io n a l”  fo r  "ca su a l”  and "on  o r 
adjoining th e  la n d ”  fo r  "u p o n  th e  la n d  o r 
a d jo in in g  i t ”  in  th e  second sentence.

L e g is la t iv e  h is to r y  re p o r ts .  —  F o r an 
a n a ly s is  o f  th e  am endm en t o f  th is  section 
by  sec. 16, ch. 85, S L A  1988 (H C S  CSSB 
413 (Jud )), see 1988 House &  Senate J o in t  
J o u rn a l S u p p le m e n t No. 18, M a y  10, 1988 
p. 4.

cm



§ 09.45.735 C o d e  o f  C iv il  P r o c e d u r e § 09.45.735

NOTES TO DECISIONS

I n s t r u c t io n s .  —  In  a c tio n  a r is in g  o u t o f  
a u to m o b ile  acc iden t, the  t r ia l  c o u r t ’s re ­
fu sa l to  ta k e  ju d ic ia l n o tice  o f  o r in s tru c t  
th e  ju r y  on th is  section  was n o t e r ro r  s ince 
i t  w as n o t a p p lica b le  to  the  co n tro ve rsy  
and  a n y  in s tru c t io n  w ou ld  tend  to  m is ­
lead, confuse, o r  d iv e r t  the  ju r y .  S hane v. 
R h in e s , Sup. C t. Op. N o. 2750 (F ile  N o. 
5653), 672  P.2d 895 (1983).

" C a s u a l"  n e g lig e n c e  m eans n e g lig e n t 
co n d u c t n o t in v o lv in g  an  in te n t o r  des ign  
to e n te r  o r h a rm  trees. "C a s u a l"  re fe rs  to  
w h e th e r  th e  trespasse r in te n d e d  to  cu t,

n o t th e  reason fo r  an  in te n d e d  c u tt in g . 
M a ta n u s k a  E lec. A ss 'n  v. VVeissler, Sup. 
C t. Op. No. 3089 (F ile  N o. S-738), P.2d 

(1986) (decided p r io r  to  1988 am end­
m en t).

" P r o b a b le  c a u s e ”  p r o te c t io n .  —  The 
p robab le  cause la n g u a g e  in  th is  section  
p ro tec ts  de fendan ts  w h o  h o n e s tly  and  rea ­
so n a b ly  s tra y  in to  a n o th e r o w n e r’s p rop ­
e r ty . M a ta n u s k a  E le c . A ss ’n  v . W e iss le r, 
Sup. C t. Op. N o. 3089  (F ile  N o . S-738), 

P .2d (1986).

Sec. 09.45.735. T respass rela ted  to geotechnical surveys and 
m ining, (a) A person who cuts down, girdles, or otherwise injures or 
carries off a tree, timber, or shrub on the land of another person or on 
the street or highway in front of a person’s house, or of a village, town, 
or city lot, or cultivated grounds, or on the commons or public grounds 
of a village, town, or city, or on the street or highway in front of them, 
without lawful authority, is liable to the owner of tha t land, or to the 
village, town, or city for treble the amount of damages which may be 
assessed in a civil action. However, if the trespass was casual or invol­
untary, or the defendant had probable cause to believe that the land 
on which the trespass was committed was the defendant’s own or that 
of the person in whose service or by whose direction the act was done, 
or where the timber was taken from unenclosed woodland for the 
purpose of repairing a public highway or bridge upon the land or 
adjoining it, only actual damages may be recovered.

(b) A person who trespasses upon the land of another to gather 
geotechnical data or take mineral resources is liable to the owner of 
the land for treble the amount of damages that may be assessed in a 
civil action. If the trespass is unintentional or involuntary or the 
defendant had probable cause to believe that the land on which the 
trespass was committ d was the defendant’s own or th a t of the person 
in whose service or by whose direction the act was done, only actual 
damages may be recovered. (§ 1 ch 168 SLA 1988)

R e v is o r ’s n o te s . —  E nacted  as A S  
09 .45.730(b). R enum bered  in  1988.



§ 41.15.900 P ublic R es ourc es § 41.15.950

Sec. 41.15.900. O bservance of A rbor Day. To increase public 
awareness of t! t vital importance of the conservation and propagation 
of trees and forests to the everyday life of the citizens of Alaska, the 
third Monday in May of each year is designated "Arbor Day.” It shall 
be observed by appropriate school assemblies and programs and shall 
be the occasion for other suitable observances and exercises by civic 
groups and the public in general. (§ 1 ch 11 SLA 1966; am § 1 ch 15 
SLA 1973)

Revisor’s notes. —  Formerly AS 
41.15.400. Renumbered in 1983.

Article 6. G eneral Provisions.

Section
950. Enforcement authority

Sec. 41.15.950. Enforcem ent au thority , (a) The following per­
sons are peace officers of the state and they shall enforce the provi­
sions of this chapter and the regulations adopted under this chapter:

(1) solely for the purpose of enforcing this chapter, an employee of 
the Department of Natural Resources, or other person, authorized by 
the commissioner;

(2) a police officer in the state.
(b) A person designated in (a) of this section may, when enforcing 

the provisions of this chapter or a regulation adopted under this chap­
ter,

(1) execute a warrant or other process issued by an officer or court 
of competent jurisdiction;

(2) administer or take an oath, affirmation or affidavit; and
(3) arrest a person who violates a provision of this chapter or a 

regulation adopted under this chapter. (§ 4 ch 179 SLA 1970)

Revisor’s notes. —  Formerly AS 
41.15.700. Renumbered in 1983.

C h a p te r  17. F o r e s t  R e s o u r c e s  an d  P r a c t ic e s .
Article
1. Administration and Management (§§ 41.17.010 —  41.17.110)
2. Enforcement (§§ 41.17.120 —  41.17.143)
3. State Forest System (§§ 41.17.200 —  41.17.230)
4. State Land Reforestation (§§ 41.17.300 —  41.17.320)
5. Tanana Valley State Forest (§ 41.17.400)
6. General Provisions (§§ 41.17.900 —  41.17.950)

23



§ 45.5( 234 T r a d e  a n d  C o m m e r c e § 45.50.237

Unless the time for recovery is extended under AS 45.50.237, the 
rightful transporter or owner of timber property has 90 days from the 
date the loss is reported to recover the timber property. After 90 days 
from the date of reporting or upon the expiration of any extension 
granted under AS 45.50.237, the timber property is considered to be 
abandoned, no notice is required to be published under AS 45.50.234, 
and the timber property is presumed to be the property of the state. 
(§ 2 ch 232 SLA 1976)

Sec. 45.50.234. Publication of notice of in tent to claim  ab an ­
doned property . Except as provided in AS 45.50.232, the department 
shall publish notice of its intent to claim abandoned timber property 
under AS 45.50.210 — 45.50.325 for not less than 30 days from the 
date that first notice is published under this section. Notice shall be 
published once a week for at least three consecutive weeks in a news­
paper of general circulation nearest the area where the timber prop­
erty is located and, if feasible, posted in a centrally located public 
place within or in close proximity to the area where the timber prop­
erty is located. (§ 2 ch 232 SLA 1976)

Sec. 45.50.235. Ownership of unbranded and abandoned  tim ­
b er property , (a) Timber property which is unbranded or on which a 
brand is not distinguishable and which is located in a coastal water, 
lake, river, creek or other waterway of the state or on state owned 
coastline is presumed to be the property of the state. Timber property 
which is abandoned property as defined in AS 45.50.230(a)(2) is pre­
sumed to be the property of the state 90 days after the period of 
reporting as required in AS 45.50.232 unless an extension has been 
granted, or 30 days after the period of notice has expired as provided 
under AS 45.50.234.

(b) Timber property which becomes state property under the provi­
sions of this section may be sold under terms and conditions estab­
lished by the director of the division of lands. (§ 4 ch 168 SLA 1970; 
am § 3 ch 68 SLA 1975; am § 3 ch 232 SLA 1976; am § 5 ch 73 SLA 
1978)

Sec. 45.50.237. Extension of period for recovery of tim ber 
property . The department shall extend the 90-day period for recovery 
of timber property after reporting specified in AS 45.50.232 if a good 
faith effort to salvage the timber property is being made by the person 
requesting the extension. Extensions shall be granted for limited pe­
riods only but may be continued until salvage is completed, and guide­
lines shall be established specifying what constitutes a good faith 
effort for purposes of extension under regulations adopted by the de­

291



§ 45.50.220 A l a sk a  S t a t u t e s § 45.50.232

registered in the name of another person that one brand is not clearly 
distinguishable from the other. (§ 1 ch 51 SLA 1953; am § 1 ch 191 
SLA 1955; am s I ch 168 SLA 1970; am § 1 ch 68 SLA 1975)

Collateral references. —  52 Am. Jur.
2d, Logs and Timber, §§ 9, 12, 22, 102,
104.

Sec. 45.50.220. Term ination and renew al. The right to the ex­
clusive  use of a registered brand ceases at the end of five years from 
the date of registration. The brand may be renewed by application 
before expiration, together with the payment of the prescribed fee. 
Renewals may be made successively for five-year terms. (§ 2 ch 51 
SLA 1953; am § 2 ch 168 SLA 1970; am § 2 ch 68 SLA 1975)

Sec. 45.50.230. Presum ption from display, (a) Each piece of tim­
ber property put or intended to be put in a coastal water, lake, river, 
creek or other waterway of the state for the purpose of rafting or 
transporting by floating or towing shall display upon at least one end 
the registered brand and is presumed

(1) while in the possession and control of the person in whose name 
the brand is registered, to be the sole property of that person; and

(2) to be "abandoned propert}’” if, 30 days after the time public 
notice has expired as provided under AS 45.50.234 or 90 days f:om the 
date of reporting required under AS 45.50.232 or from the date of 
expiration of any extended recovery period under AS 45.50.237, it is 
not in the possession and control of the owner or rightful transporter 
and is

(A) adrift in the water of the state,
(B) stranded on the beaches, marshes, tide or shoreland of the water 

of the state, oi
(C) partially or wholly submerged in the water of the state.
(b) [Repealed, § 7 ch 232 S L A  1976.] (§ 3 ch 51 SLA 1953; am § 2 

ch 191 SLA 1955; am § 3 ch 168 SLA 1970; am §§ 1, 7 ch 232 SLA 
1976)

Sec. 45.50.232. Reporting of lost logs to the departm ent. The
owner or rightful transporter of timber property not in the possession 
or control of the owner or transporter, which has become adrift in the 
water of the state, stranded on the beaches, marshes, tide or shoreland 
of the water of the state, or partially or wholly submerged in the water 
of the state, shall report the loss of the timber property within 15 days 
from the time the loss is discovered to the department, indicating the 
probable d a t, lost, the place lost, if known, the probable area of recov­
ery and any other information which the department may require.

290



6-0355Ea
Bradley

A M E N D M E N T

OFFERED IN THE SENATE

TO: CSSB 68 ( )

Page 3, lines 21 - 23:

Delete all material and insert:

"(e) The provisions of this section do not apply to

(1) annua, harvests of 20 or fewer cords of firewood by a 

person who harvests the firewood from 10 or fewer acres of timber the 

person owns; or

(2) the removal of timber from state land by individuals 

under a personal use timber permit issued by the commissioner."

-1- 1/26/89
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Eradley
1/24/89

Original sponsors: Coghill and Kerttula

IN THE SENATE

CS FOR SENATE BILL NO. 68 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

l XTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to timber, establishing civil reme­

dies for trespass by cutting or injuring timber, 

regulating commercial harvest- of firewood, and per­

mitting personal, noncommercial use of state-owned 

unbranded and abandoned timber."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:.

* Section 1. AS 09.45.730 is repealed and reenacted to read:

Sec. 09.45.730. TRESPASS BY CUTTING OR INJURING TIMBER. (a) A 

person who cuts down, injures, or carries off timber without lawful 

authority is liable for treble the amount of damages that may be 

assessed in a civil action

(1) to the owner of the timber for destruction or removal 

of the timber;

(2) to the state for destruction or removal of the timber 

from state land;

(3) to a municipality for destruction or removal of the

timber from the land of the municipality.

(b) Notwithstanding (a) of this section, the person who cuts 

down, injures, or carries off timber without lawful authority is 

liable for actual damages to the owner of the timber specified in (a) 

of this section if

(1) the trespass was unintentional or involuntary;

(2) the defendant had probable cause to believe that the

timber that is the subject of the trespass was the defendant’s own or

-1- CSSB 68( )
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that of the person in whose service or by whose direction the act was 

done; or

(3) the timber was taken from unenclosed woodland for the 

purpose of repairing a public highway or bridge that is constructed on 

the land or adjoining it.

(c) In this section, "timber" means

(1) live trees and shrubs; and

(2) trees and shrubs grown on the land that are dead from 

any cause and remain on the land.

* Sec. 2. AS 41.15 is amended by adding new sections to article 5 to 

read:

Sec. 41.15.910. COMMERCIAL FIREWOOD HARVEST PERMITS. (a) A 

person may not harvest firewood without first obtaining a commercial 

firewood harvest permit from the commissioner. The commissioner shall 

make permits available by mail.

(b) The commissioner shall issue a permit to a person who pro­

vides the commissioner with adequate proof of the right to harvest the 

particular timber. The commissicner may accept as proof of the right 

to harvest

(1) a harvest permit, contract, or other legal instrument

issued by the owner of the timber from which the firewood will be

harvested or, if the firewood will be harvested from public land,

issued by a municipality or a state or federal agencv that specifies 

the

(A) date of execution of the legal instrument and the 

date of its termination, if any;

(B) name and address of the permittee or contractor

who will harvest the firewood;

(C) location, by legal description or legal address, 

CSSB 68( ) -2-
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where the firewood will be harvested; and

(D) estimated amount, volume, and species of the 

firewood to be harvested from each location;

(2) a bill of sale showing title to the firewood that 

specifies the

(A) date of execution of the bill of sale;

(B) name and address of the person who sold the fire­

wood to the permit applicant;

(C) name and address of the permit applicant;

(D) amount, volume, and species of the firewood trans­

ferred by the bill of sale; and

(E) location, by legal description or legal address,

from which the firewood will be harvested; or

(3) a certificate of registration issued as evidence of 

compliance with AS 45.50.210 - 45.50.325.

(c) The commissioner may include in the permit the terms and

conditions that the commissioner believes to be necessary to carry out 

this section.

(d) A permit is valid for one year and permits the harvest of 

timber only from the areas described in the permit.

(e) The provisions of this section do not apply to annual

harvests of 20 or fewer cords of firewood by a person who harvests the 

firewood from 10 or fewer acres of timber the person owns.

(f) The commissioner may adopt regulations to implement and 

enforce this section.

Sec. 41.15.915. CIVIL PENALTY FOR SALES WITHOUT PERMIT. In

addition to damages under AS 09.45.730, a person who harvests firewood

in violation of AS 41.15.910, who violates a term or condition of the 

permit issued under AS 41.15.910, or who violates a regulation adopted

-3- CSSB 68( )
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under AS 41.15.910 is liable to the owner of the timber in a civil 

action for the reasonable costs incurred by the owner in the detec­

tion, investigation, and attempted correction of the violation, inclu­

ding reasonable court costs and attorney's fees.

Sec. 41.15.920. HARVESTS WITHOUT PERMIT MADE A EOLATION. A 

person who knowingly harvests firewood in violation of AS 41.15.910 or 

who knowingly violates a term or condition of the permit issued under 

AS 41.15.910 or a regulation adopted under AS 41.15.910 is guilty of a 

violation.

Sec. 41.15.925. INJUNCTIONS. (a) The superior court has juris­

diction to enjoin a violation of AS 41.15.910 - 41.15.930, a regu­

lation adopted under AS 41.15.910 - 41.15.930, or a permit, or a term 

or condition of a permit issued under AS 41.15.910 - 41.15.930.

(b) In an action brought under this section, temporary or pre­

liminary relief may be obtained upon a showing of an imminent threat 

of continued violation and probable success on the merits, without the 

necessity of demonstrating irreparable physical harm.

Sec. 41.15.930. DEFINITIONS. In AS 41.15.910 - 41.15.930

(1) "commissioner" means the commissioner of natural re­

sources ;

(2) "firewood" means natural logs or portions of natural

lo^G suitable for use as a solid fuel that have not been processed

beyond cutting to length and splitting;

(3) "permit" means a commercial firewood harvest permit

authorized by AS 41.15.910.

* Sec. 3. AS 45.50.235(b) is amended to read:

(b) Timber property that [WHICH] becomes state property under

the provisions of (a) of this section may be

(1 _ sold under terms and conditions established by the 
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director of the division o f lands; or

(2) recovered, without a permit, by any person for per- 

sonal, noncommercial use.
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BY THE HEALTH, EDUCATION, AND 
IN THE SENATE SOCIAL SERVICES COMMITTEE

(cru/))CS FOR SENATE BILL NO. 70 (#ES£t 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act e n t i t l e d :  "An Act r e l a t i n g  to  c e r t a i n  t e s t i n g  i n  c o n te s t e d

p a t e r n i t y  a c t i o n s ;  amending Rule 35, A lask a  R u les  of 

C i v i l  P ro c e d u re ;  and p r o v id in g  f o r  an e f f e c t i v e  

d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t io n  1. AS 2 5 .2 0 .0 5 0  i s  amended by ad d in g  new s u b s e c t io n s  to  r e a d :

(e )  On r e q u e s t  o f  a p a r t y  i n  a c o n te s t e d  p a t e r n i t y  action^, th e  

c c u r t  ^ s h a l l  'o rde r  th e  m o th e r ,  th e  c h i l d ,  and th e  p u t a t i v e  p a r e n t  to  

subm it to  a b lood  t e s t ,  t i s s u e - t y p e  t e s t ,  p r o t e i n  com parison , o r  o t h e r  

s c i e n t i f i c a l l y  a c c e p te d  p ro c e d u re  d e s ig n e d  t o  d e te rm in e  th e  s t a t i s t i ­

c a l  p r o b a b i l i t y  t h a t  th e  p u t a t i v e  p a r e n t  i s  a l e g a l  p a r e n t  o f  th e  

c h i l d  in  q u e s t i o n ^ x c e p t  t h a t  th e  o r d e r  may n o t  app ly  to  a p e r s o n  who 

has been found u n d e r  a p p l i c a b l e _ f £ d e r a l  r e g u l a t i o n s  to  have good cause  

not to  c o o p e r a te .

( f )  I f  th e  c h i l d  s u p p o r t  en fo rcem en t  agency i s  a p a r t y  i n  a 

c o n te s t e d  p a t e r n i t y  a c t i o n ,  th e  agency s h a l l  r e q u e s t  th e  c o u r t  to  

o r d e r  th e  t e s t s  and p ro c e d u re s  d e s c r i b e d  in  (e )  o f  t h i s  s e c t i o n .  The 

agency may r e c o v e r  th e  c o s t s  of t e s t s  as  a c o s t  o f  th e  a c t i o n ,  e x c ep t  

t h a t  no c o s t s  s h a l l  be re c o v e re d  from a p e rs o n  who i s  a r e c i p i e n t  o f  

a id  unde r  AS 4 7 .2 5 .3 1 0  - 4 7 .2 5 .4 2 0  (Aid to  F a m il ie s  w i th  Dependent 

C h i ld r e n ) .  C osts  r e c o v e re d  under  t h i s  s u b s e c t io n  may no t c o n f l i c t  

w i th  r e q u i r e m e n ts  o f  app l i c a b l e  f e d e r a l  r e g u l a t i o n s .

* Sec. 2. AS 4 7 .2 3 .0 4 0 ( a )  i s  amended to  re a d :

(a )  The agency s h a l l  a p p e a r  on b e h a l f  o f  m inor c h i l d r e n  o r  t h e i r
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m other o r  l e g a l  c u s to d ia n  o r  th e  s t a t e  and i n i t i a t e  e f f o r t s  to  have 

th e  p a t e r n i t y  o f  c h i l d r e n  b o rn  o u t  o f  w edlock d e te rm in e d  by th e  c o u r t  

on v o l u n t a r y  a p p l i c a t i o n  by th e  m other  o r  o t h e r  l e g a l  c u s to d i a n .  When 

th e  agency  i s  a p a r t y  i n  a c o n te s t e d  p a t e r n i t y  a c t i o n ,  i t  s h a l l  r e ­

q u e s t  and pay f o r  t e s t s  and p ro c e d u re s  u n d e r  AS 2 5 .2 0 .0 5 0 ( f ) .  The

agency may r e c o v e r  th e  c o s t s  o f  t h e  t e s t s  a s  a c o s t  o f  t h e  a c t i o n ,  

e x c e p t  t h a t  no c o s t s  s h a l l  be r e c o v e re d  from a  p e r s o n  who i s  a r e c i p i ­

e n t  o f  a i d  u n d e r  AS 4 7 .2 5 .3 1 0  - 4 7 .2 5 .4 2 0  (Aid to  F a m il ie s  w i th  Depen­

den t  C h i l d r e n ) .  Cost r e c o v e r i e s  a u th o r i z e d  u n d e r  t h i s  s u b s e c t io n  may 

no t c o n f l i c t  w i th  r e q u i r e m e n ts  o f  a p p l i c a b l e  f e d e r a l  r e g u l a t i o n s .

* Sec. 3. AS 2 5 .2 d .0 5 0 ( e ) , e n a c te d  by s e c .  1 o f  t h i s  A c t ,  has  th e  

e f f e c t  o f  amending C i v i l  Rule 35 by r e q u i r i n g  a c o u r t  i n  a c o n te s t e d  p a t e r ­

n i t y  a c t i o n  to  o r d e r  c e r t a i n  g e n e t i c  t e s t s  on th e  r e q u e s t  o f  a p a r t y .

* Sec. 4 .  T h is  Act t a k e s  e f f e c t  November 1, 1989.
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Senator Rick Uehling
Downtown, Elmendorf, Northeast Anchorage

C o-C hairm an, Senate F inance C om m ittee  
International Trade & Tourism  C om m ittee  

State A ffa irs C om m ittee

MEMORANDUM

TO: Senator Jan Faiks
Chair, Senate Judiciary Committee

FROM: Senator Rick

DATE: February 8, 1989

RE: CS SB 70: "An Act relating to certain testing in
contested paternity actions; amending Rule 35, Alaska
Rules of Civil Procedure

I liave asked staff to provide the following background and 
analysis to CSSB 70, which has been referred to the Judiciary 
Committee. At this time, I respectfully request that this bill 
be scheduled for hearing.

CS SB 70 is one of a group of companion bills which address new 
federal requirements mandated by the federal welfare reform act 
signed into law in October 1988.

CS SB 70 has the effect of amending a court rule by requiring a 
court in a contested paternity action to order certain genetic 
tests on the request of a party.

The Committee substitute which passed out of the Senate HESS 
Committee contains two changes which were worked out between my 
office and the Department of Revenue. We feel that the changes 
strengthen the bill. The first change occurs in Section 1 of the 
bill and serves to tighten up the language to protect the rights 
of the putative father.

The second changes eliminates the fee structure for recovering 
the cost of the testing, and substitutes fee recovery as a 
function of the civil recovery process. The net result of this 
change is to retain the cost recovery function of the department, 
but eliminate the fiscal note for the department by eliminating 
the need for billing clerks.

P.O. BOX V, JUNEAU, AK 99811 (907) 465-4821 3111 ST. 8515, ANCHORAGE, AK 99503 (907) 561-7613



Senator Rick Uehling
Downtown, Elm endorf,  Northeast A nchorage

Co-Cha*1 nan , Senate Finance C om m ittee  
Internaui/nal Trade & Tourism C om m ittee  

State A ffa irs C om m ittee

Bill Summary: CS SB 70

CS SB 70 has the effect of amending Civil rule 35 by requiring a 
court in a contested paternity action to order certain genetic 
tests on the request of a party.

CS SB 70 requires the Child Support Enforcement Agency to pay for 
tests and procedures which it orders. CS SB 70 also describes 
the process to be used by the Child Support Enforcement Agency to 
recover the costs for the tests.

The federal Act provides for a 90/10 federal/state match to pay 
for the test costs which Child Support Enforcement incurs as a 
result of this legislation which are not recoverable.

2/8/89

P.O. BOX V, JUNEAU, AK 99811 (907) 465-4821 3111 ST. #515, ANCHORAGE, AK 99503 (907) 561-7613



Senator Rick Uehling
Downtown, E lmendorf, Northeast Anchorage

C o-C hairm an, Senaie F inance C om m ittee  
International Trade &  Tourism  C om m ittee  

State A ffa irs  C om m ittee

SECTIONAL ANALYSIS CS SB 70

Following is a sectional analysis of CS SB 70, a bill relating to 
the genetic testing requirements of the Federal Family Support 
Act O f  1988.

Sec. 1 arises from section 111(b) of the federal Act. That 
section requires the state "to require the child and all 
interested parties in a contested paternity case to submit to 
genetic tests upon request of any such party...(except in cases 
where the individual involved has been found under section 
402(a)(26)(B) to have good cause for refusing to cooperate)."
AS 25.20.050(c) implements this requirement. AS 25.20.050(f) 
directs the CSEA to be the requesting party when genetic testing 
is at issue. This means that CSEA will bear the costs of the 
tests because court rules place the costs on the requesting 
party. However, the federal Act allows the state to recover the 
costs of the test. AS 25.20.050(f) specifies that the agency may 
recover the costs of the paternity tests through the civil 
recovery process, except that no person receiving AFDC can be 
required to pay for the tests.

Sec. 2 makes parallel amendments in the CSEA statutes.

Sec. 3. notes that a court rule is affected by this bill. Genetic 
testing is currently at the discretion of the court on a showing 
of good cause. This bill would make the testing mandatory on the 
request of a party.

Sec. 4 gives the bill the effective date required by the federal 
Act.

P.O. BOX V, JUNEAU, AK 99811 (907) 465-4821 3111 ST. #515, ANCHORAGE, AK 99503 (907) 561-7613
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C hapter 20. P aren t and  Child.

S e c tio n  riage, acknowledgm ent in writing
50. Legitimation by subsequent mar- or adjudication

Sec. 25.20.010. Age of majority.

N O T E S TO D E C ISIO N S

Q uoted  in Dow ling v. Dowling, Sup. Ct. S ta te d  in Lawrence v. Lawrence, Sup.
Op. No. 2809 (File N o. 6454), 679 P.2d 480 Ct. Op. No. 3044 (F ile No. S-652), 718 
(1984). P.2d 142 (1986).

Sec. 25.20.030. Duty of parent and child to maintain each 
other.

N O T E S TO  D E C ISIO N S

A  p a r e n t is  o b lig a ted  both  b y  s ta tu te  
an d  a t  com m on  la w  to  su p p o r t  h is  o r  
h e r  c h ild ren , even in  the absence of a 
court order o f support. M atthew s v. M at­
thew s. Sup. Ct. Op. No. 3206 (F ile No. 
S-1693), 739 P.2d 1298 (1987).

A  p a ren i's  d u ty  o f  su p p o r t  e n co m ­
p a s se s  a  d u ty  to  re im b u rse  o th e r  p e r ­
so n s  w h o  p ro v id e  th e  su p p o r t  th e  p a r ­
e n t  o w e s , belongs to whom ever supported 
the children, and is sim ply an action on a 
debt. However, when a custodial parent 
seeks a modification o f a divorce decree 
which neglected to address e ith er child 
custody or child support and a lso  seeks 
reim bursem ent for past child support ex­
penditures, he or she m ay join th e  claim s,

and bring both by motion in the original 
divorce action. M atthews v. M atthews, 
Sup. Ct. Op. No. 3206 (F ile No. S-1693), 
739 P.2d 1298 (1987).

A p p lic a b ility  o f  cr im in a l n o n su p ­
p o rt s ta tu te . — The crim inal nonsupport 
statute, A S 11.51.120, does not extend be­
yond those individuals expressly made 
legally  responsible for the support o f a 
child by th is section and AS 47.25.230; it 
does not apply to stepparents regardless o f  
their actual relationship to the stepchil­
dren. Olp v. State, Ct. App. Op. No. 719 
(File No. A-1812), 738 P.2d 1117 (1987).

Q uoted  in  Dow ling v. D ow ling, Sup. Ct. 
Op. No. 2809 (F ile No. 6454), 679 P.2d 480 
(1984).

Sec. 25.20.050. Legitimation by subsequent marriage, ac­
knowledgment in writing or adjudication, (a) A child born out of 
wedlock is legitimated and considered the heir of the putative parent 
when (1) the putative parent subsequently marries the undisputed 
parent of the child; (2) the putative parent acknowledges, in writing, 
being a parent of the child; or (3) the putative parent is judged by a 
superior court, upon sufficient evidence, to be a parent of the child. 
Acceptable evidence includes, but is not limited to, evidence that the 
putative parent’s conduct and bearing toward the child, either by word 
or act, indicates that the child is the child of the putative parent. That 
conduct may be construed by the court to constitute evidence of par­
entage. When indefinite, ambiguous, or uncertain terms are used, the 
court may use extrinsic evidence to show the putative parent’s intent.
(b) The Bureau of Vital Statistics, as custodian of the original cer­

tificates of birth of all persons born in the state, is designated as the
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depository for such acknowledgment and adjudication. The acknowl­
edgment or adjudication shall be forwarded to the bureau in accor­
dance with appropriate regulations of the bureau, and shall be noted 
on and filed with the corresponding original certificate of birth.

(c) In case of the A laska b irth  of any  child out of wedlock and the 
legitim ation of the child in accordance with th is section, a t the w ritten 
request of the parents, or e ither of them  or of the legal guardian, or of 
the person when of legal age, the B ureau of Vita! Statistics shall 
prepare and place on file a substitu te  b irth  certificate, in accordance 
with the laws and regulations of the bureau pertain ing  to new certifi­
cates of th is type.

(d) The results of a blood test, tissue-type test, protein comparison, 
or other scientifically accepted procedure shall be admitted and 
weighed in conjunction with other evidence in determ ining the s ta tis­
tical probability th a t the  putative paren t is a legal parent of the child 
in question. However, a scientifically accepted procedure th a t estab­
lishes a probability of parentage a t 95 percent or higher creates a 
presumption of parentage th a t may be rebutted only by clear and 
convincing evidence. (§ 21-3-3 ACLA 1949; am  § 1 ch .57 SLA 1951; 
am § 1 ch 115 SLA 1957; am § 1 ch 19 SLA 1960; am  §§ 3, 4 ch 144 
SLA 1984)

E ffe c t o f  a m en d m en ts . — The 1964 O p in io n s o f  a tto rn ey  g en era l. — On 
am endm ent in subsection (a), reworded p. 23 o f the m ain pamphlet, the cite for 
subsection ta) to provide sex-neutral ter- the note beginning "Necessarily involved" 
minology and added subsection (d). should be 1962 Op. A tt’y  Gen. No. 13.

N O T E S TO r. E C ISIO N S

E sta b lish m en t-p r ec lu sio n  o rd er  illy  violated the court’s order by provid-
q u es tio n  o f  p a tern ity . — The sup' ing false evidence. Dade v. State, Child  
court had discretion to enter an esti Support Enforcem ent Div. ex rel. Lovett,
ment-preclusion order on the quet- Sup. Ct. Op. No. 3126 (File No. S-11U4),
paternity, where the alleged fath P.2d (1986).

Sec. 25.20.060. C ustody  ; ch ild .

NOTL DEC ISIO NS

J o in t  cu sto d y . — The m ere exisler. -oblems, a court-ordered pretrial custody
of a custody agreem ent is not sufficient nngem ent, and an earlier custody 
evidence of a couple's ability to cooperate em en t evinced their ability to coopcr-
to warrant jo int custody. W olf v. Wolf, u, or the benefit o f the children. W olf v.
Sup. Ct. Op. No. 3219 (F ile  No. S-1707), Wc. Sup. Ct. Op. No. 3219 (File No.

P. 2d (1987). S -17o:), P.2d (1987)
There was am ple evidence in the record Q u oted  in S.N .E. v. R.L.B., Sup. Ct. 

to support a trial court’s finding that the Op. No. 2940 (F ile No. S-426), 699 P 2d
parties could not cooperate to the extent 875 (1985): McClain v. McClain. Sup. Ct.
necessary to m ake a joint custody ar- Op. No. 3031 (F ile No. S-900), 716 P.2d
rangem ent work, despite the father's ar- 381 (1986); McDanold v. McDanold, Sup.
gum ent, that both his and his wife's joint Ct. Op. No. 3058 (F ile  No. S-9151. 718
concern for their son's developm ental P.2d 4S7 (1986).

20 9
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C o lla tera l re feren ces . — Responsibil- for. or contribute to, costs of child's college 
itv o f noncustodial divorced parent to pay education. 99 ALR3d 322.

Sec. 25.20.045. L eg itim acy  o f c h ild ren  conceived  by a rtific ia l 
in sem in a tio n . A child, born to a m arried woman by m eans of artificial 
insemination performed by a licensed physician and consented to in 
w riting by both spouses, is considered for all purposes the natural and 
legitim ate child of both spouses, lif 1 ch 122 SLA 1975)

Ile v iso r 's  n otes. — Formerly AS 2 C.J.S. Adoption o f Persons, 8 2. 
20.20.010. Renumbered in 19S2. Legal consequences o f human artificial

C o lla tera l re feren ces . — 10 insem ination. 25 ALR3d 1103.
Am.Jur.2d. Bastards. > 1: 59 Am.Jur.2d.
Parent and Child, 5 2.

c

Sec. 25.20.050. L eg itim a tio n  by s u b se q u e n t m arriag e , 
a ck n o w led g m en t in  w ritin g  o r  ad ju d ic a tio n , (a) A child born out of 
wedlock is legitim ated and considered the-heir of the father who (1) 
subsequently m arries the m other of the child; (2) acknowledges in 
w riting paternity  of the child: or (3) is judged to be the father by a 
superior court, upon sufficient evidence. Acceptable evidence includes, 
but is not limited to. evidence th a t the alleged father’s conduct and 
bearing toward the child, e ither by word or act, indicates th a t the child 
is the child of the alleged father. T hat conduct may be construed by the 
court to constitufa evidence of paternity. Extrinsic evidence may be 
used by the court to show in ten t when indefinite, ambiguous, or 
uncertain term s are used.

(b) The Bureau of Vital Statistics, as custodian of the original certif­
icates of birth of all persons born in the state , is designated as the 
depository for such acknowledgment and adjudication. The 
acknowledgment or adjudication shall be forwarded to the bureau in 
accordance with appropriate regulations of the bureau, and shall be 
noted on and filed with the  corresponding original certificate of birth.

(c) In case of the A laska birth of any child out of wedlock and the 
legitim ation of the child in accordance with th is section, a t the w ritten 
request of the parents, or e ither of them or of the legal guardian, nr of 
the person when of legal age, the Bureau of Vital Statistics shall pre­
pare and place on file a substitu te  birth certificate, in accordance with 
the laws and regulations of the bureau pertaining to new certificates 
of th is  type. (8 21-3-3 ACLA 1949: am § 1 ch 57 SLA 1951; am i) 1 ch 
115 SLA 1957: am 8 1 ch 19 SLA 1960)

O p in io n s o f  I'ttorney g e n e ra l. — This 
section allows a substitute birth certificate  
when there is legitim ization of the child by 
interm arriage I providing proof is offered 
that the marriage w as betw een the 
parents of the child), as well as by court

adjudication alone. 1959 Op. A tt’v Gen.. 
No. 29.

Only the third method of legitim ation is 
specifically vested in the court. 19G2 Op. 
Att’y Gen.. No. 13.

By im plication, the Bureau of Vital Sta-
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tistics has the power and duty to m ake its 
own determ ination of the fulfillm ent o f the 
first two conditions o f legitim ation . 1962 
Op. A tt’y Gen., No. 13.

N ecessarily involved in legitim ation is 
the adm inistrative determ ination of 
illegitim acy at the tim e an original birth 
certificate is filed. 1962 Op. A tt’y Gen.. No. 
3.

For application of presum ption of leg it­
imacy lo valid ity  o f original birth certif­
icate. see 1962 Op. Att'y Gen.. No. 13.

For right o f child to legitim ation proce­
dures. see 1962 Op. A tt’y  Gen. No. 13.

An adm ission under oath or in w riting of 
paternity, in a foreign a n io n , could be 
recognized as satisfy ing  the requirement 
of subdivision (a) (2) o f  this section that a 
father acknowledge h is paternity o f the 
child as a method of legitim ation 1962 Op. 
Att'y Gen.. No. 13.

The bureau should recognize foreign 
marriages as sutficient under subdivision  
tax 1) of this section to establish  a subse­
quent interm arriage a s a basis for leg it­
imation. 1962 Op. A tt’y  Gen., No. 13.

For suggested standards o f proof to

establish that the man subsequently  
m arrying a mother is the father of her 
child, for purposes o f issuimr a substitute  
birth certificate legitim ating the child  
under subdivision <a> i l l ,  see 1962 Op. 
A tt’y  Gen., No. 13.

For discussion of what constitutes a 
sutficient written acknowledgm ent of 
paternity under subdivision •uli2), see  
1962 Op. A tt’y  Gen.. No. 13.

Erroneous entries in the original birth 
certificates o f children born to unwed 
mothers nam ing the father are significant 
to show a mother's acknowledgm ent of 
paternity corroborating the eifect of subse­
quent interm arriage or written  
acknowledgm ent of paternity by the 
father, if  it can be established that the 
entry was made by the mother or at her 
request, but such entries have no other 
evidentiarv value. 1962 Op. Att’v Gen., 
No. 13.

Legitim ation may be ellected by the 
bureau even though the acknowledged  
father is married to another woman, under 
the general policy of the statute. 1962 Op. 
A tt’y  Gen., No. 13.

N O T E S TO D E C ISIO N S

W hen a c k n o w le d g m e n t o f  p a tern ity  
ca n  be filed . — Under the ex istin g  provi­
sions o f subsection la) o f th is section and 
AS 20.15.040(a) [now A S 25.23.040(al|. an 
acknowledgm ent of paternity can be filed 
at any lim e before the entry of a decree of 
adoption. In re L.A.H., Sup. Ct. Op. No. 
1868 (File No. 3853b 597 P.2d 513 (1979b  

The filing of an adoption petition does 
rot preclude the biological father from 
(hereafter filing a w ritten acknowledg­
ment o f his paternity o f the subject child, 
thereby legitim izing him . In re L.A.H.. 
Sup. Ct. Op. No. 1868 (F ile  No. 3853), 597 
P.2d 513 (1979).

Interpretation of the relevant statutes  
precludes additional consideration of the  
best interests of the child in determ ining  
whether a \Jther may legitim ize the 
adoptee during the pendency of an adop­
tion proceeding and so foreclose adoption 
absent his consent. In re L.A.H.. Sup. Ct. 
Op. No. 1868 (File No. 3853b 597 P.2d 513 
(1979).

A p p lied  inS.L.W . v. A laska W orkmen’s  
Comp. Bd.. Sup. Ct. Op. No. 736 I File No. 
1333), 490 P.2d 42 11971).

C ollateral r e feren ces . — 10 Am. Jur.. 
Trials, pp. 653-757.

10 Am. Jur. 2d. Bastards. SS 45-59, 
74-132.

Proofs, generally. 2 Am. Jur. POF. pp. 
445-453. 607-624: 14 Am. Jur. POF2d pp. 
727-753: 19 Am. Jur. POF2d. pp. 1-44.

Legitimation bv subsequent marriage. 
27 ALR 1121.

Paternity, legitim acy, or legitim ation as 
determined in action for divorce, separa­

tion. or annulm ent upon vacating or 
opening decree. 65 ALR2d 1390.

Race or co’or ol child as adm issible in 
evidence on issue o f legitim acy or pater­
nity, or as basis of rebuttal or exception lo 
presumption of legitim acy, 32 ALK3d 
1303.

Presumption of legitim acy of child born 
after annulm ent, divorce, or separation. 46  
ALR3d 158.



§ 4 7 . 2 3 . 0 2 5  W e l f a r e .  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  S 4 7 .2 3 .0 5 0

E ffe c t o f  a m en d m en ts . —  The 1982 shall" for "a uniform schedule of fees
am endm ent added subsection ib). The which may" and "upon notice if  child sup-
am endm ent also, in present subsection (a), port payments" for "if the child support, 
substituted th e  language beginning "sub- payments" in subparagraph (21(C), ar.d
ject AS 47.23.025 and to federal law" added paragraphs (6) and (7).
and e. j  "arrearages o f support that

Sec. 47.23.025. R a te s  o f  p en a lty  a n d  in te res t. A penalty imposed 
under AS 47.23.020(a)(2)(C) may not be a t  a rate  th a t exceeds the rate 
of in terest imposed on delinquent taxes under AS 43.05.225. The rate 
of in terest imposed under AS 47.23.020(a)(2)(C) . 11 equal the rate
imposed under AS 43.05.225 or a lesser ra te  th a t is the maximum rate 
of in terest permi*ted to be imposed under federal law. (§ 6 ch 118 SLA 
1982)

Sec. 47.23.030. E s ta b lish m e n t of fu n d . There is established in the 
sta te  general fund a continuing, revolving, reserve account to receive 
collections and m ake the authorized disbursem ents of the agency. (§ 1 
ch 251 SLA 1976)

Sec. 47.23.040. D e te rm in a tio n  o f p a te rn ity , (a) The agency shall 
appear on behalf of m inor children or the ir m other or legal custodian 
or the  sta te  and in itia te  efforts to have the patern ity  of children born 
out of wedlock determ ined by the court on voluntary application by the 
m other or other legal custodian.

(b) The agency may not a ttem pt to establish patern ity  in any case 
involving incest or forcible rape, when legal proceedings for adoption 
are pending, or when it would not be in the best in terests of the chil­
dren or the state . (§ 1 ch 251 SLA 1976; am S 18 ch 126 SLA 1977)

N O T E S TO  D E C ISIO N S

A p p o in tm en t o f  c o u n se l fo r  in d ig e n t  peculiar problems presented in such a pro-
d e fen d a n t. — In ligh t o f the fact that ceeding, due process requires the appoint-
p atem ity  suits, in effect, are brought by ment o f  counsel for an indigent defendant,
the state, the significance o f the Reynolds v. Kimmons, Sup. Ct. Op. No.
parent-child relationship involved and the 1505 (F ile  . Io. 3305), 569 P.2d 799 (1977).

Sec. 47.23.045. D e te rm in a tio n  o f s u p p o r t  o b lig a tio n . The 
agency may appear in an action seeking an  award of support in behalf 
of a child owed a duty of support, and m ay also appear in an  action 
seeking modification of a support order, decree or judgm ent already 
entered. Action under this section may be undertaken upon application 
of an obligee, or a t the agency’s own discretion if the obligor is liable 
to the state  under AS 47.23.120(a) or (b). (§ 19 ch 126 SLA 1977)

Sec. 47.23.050. L egal a s s is ta n c e . The agency shall contract with 
the D epartm ent of Law to provide needed legal services. (S 1 ch 251 
SLA 1976: am § 20 ch 126 SLA 1977)

8 5



LES OF COURT CIVIL RULES
I Thcdismissalofa complaint for refusal to comply with an order

to produce corporate records is not an abuse o f discretion where 
there is support in the record for the finding that the plaintiff 

* willfully refused to obey the discovery order, in that he himself
- testified that he had made no efforts to produce corporate records
t during the 30 days following that order, and where he did not make
,. any satisfactory' explanation to the court as to the reason that such

records had not been produced. Hart v. Wolff, Op. No. 724,489 P2d 
J. 114 (Alaska 1971).
. A prima faciecascofcontrol o f requested recordsisall that need
'  be established to justify an order to produce such records. Hurt v.
'  Wolff. Op. No. 724.489 P2d 114 (Alaska 1971).

, Liberal construction should be given the civil rules governing
discovery. Hart v. Wolff, Op. No. 724, 489 P2d 114 (Alaska 1971).

Erroneous admission o f deposition testimony was harmless 
error since the evidence contained in the depositions was 
cumulative. Fairbanks North Star Borough v, Tundra Tears, Op.

. No. 3052. 719 P2d 1020 (Alaska 1986).

Rule 35. Physical and M ental Exam ination 
o. ?ersons.

(a) O rder for Exam ination. W hen the m ental o r 
physical condition (including the blood group) o f  a 
party, o r o f  a person in the custody o r under the legal 
control o f  a party, is in controversy, the court in

i which the action is pending m ay order the party  to 
subm it to  a physical o r m ental exam ination by a 
physician or to produce for exam ination  the person 
in his custody or legal control. The order m ay be 
made only on m otion for good cause shown and 

* upon notice to the person to  be exam ined and to  all
parties and shall specify the  lim e, place, m anner, 
conditions, and scope o f  the exam ination and  the 
person or persons by whom  it is to be made.

(b) Report of Examining Physician.

(1) I f  requested by the party  against whom  an 
i  order is m ade under Rule 35(a) o r the person exam ­

ined, the party causing the exam ination  to be m ade 
shall deliver to him a copy o f  a de tailed w ritten

f report o f  the examining physician setting ou t his
f findings, including results o f  all tests made, diag­

noses and conclusions, together with like reports o f  
all earlier exam inations o f  the sam e condition. After 
delivery the party causing the  exam ination shall be 
entitled  upon request to receive from  the party  
against w hom  the order is m ade  a like report o f  any 
exam ination, previously o r thereafter made, o f  the 
same condition, unless, in the  case o f  a report o f  
exam ination o f a person not a party, the party shows 
that he is unable to obtain it. T he court, on m otion 
may make an order ngainst a party  requiring deliv­
ery o f  a report on such term s as are just, and if  a 
physician fails or refuses to m ake a report the court 
may exclude his testim ony if  offered at the trial.

(2) By requesting and obtaing a report o f  the 
exam ination so ordered or by taking the deposition 
o f the exam iner, the party exam ined waives any 
privilege he may have in tha t action or any other

involving the same controversy , regarding the testi­
mony o f  every o ther person w ho has exam ined or 
may thereafter exam ine him  in respect o f  the same 
mental or physical condition .

P '  This subd iv ision  applies to exam inations 
m, agreement o f  the  parties, unless the agrec-
m u ressly provides otherwise, This subdivi­
sion does not preclude discovery o f a report o f  an 
examining physician o r  the taking o f  a deposition o f  
the physician in accordance w ith the provisions o f 
any o ther rule.

(Adopted by SCO 5 O ctober 9, 1959; am ended by 
SCO 158 effective February 15, 1973)

Rule 36. Requests for Admission.

(a) Request for A dm ission. A party m ay serve 
upon any other party a w ritten request for the adm is­
sion, for purposes o f  the pending action only, o f  the 
truth o f  any m atters w ith in  the scope o f  Rule 26(b) 
set forth in the request th a t relate to statem ents or 
opinions o f fact o r o f  the application  o f  law to fact, 
in c lu d in g  the g e n u in e n e s s  o f  an y  d o c u m e n ts  
described in the request. C opies o f  docum ents shall 
he served with the request unless they have been o r 
are otherw ise fu rn ish ed  o r m ade  availab le for 
inspection and copying. T he request may, w ithout 
leave o f  court, be served upon the p laintiff after 
com m encem ent o f  the action  an d  upon any other 
party with or after service o f  the sum m ons and com ­
plaint upon that party.

Each m atter o f  which an  adm ission is requested 
shall be separately set forth . The m atter is adm itted  
unless, within 30 da^ s afte r service o f  the request, o r 
within such shorter o r longer tim e as the court m ay 
allow, the party to w hom  the request is directed 
serves upon the party requesting the adm ission a 
written answer or objection addressed to the m atter, 
signed by the party o r by h is  attorney, but, unless the 
court shortens the tim e, a defendant shall not be 
required to serve answ ers o r objections before the 
expiration of 45 days afte r service o f  the sum m ons 
and com plaint upon him . I f  objection is made, the 
reasons therefor shall be slated, The answer shall 
specifically deny the m a tte r o r set forth in detail the 
reasons why the answ ering party cannot truthfully 
adm it o r deny the matter. A denial shall fairly m eet 
the substance o f the requested adm ission, and when 
good faith requires that a party  qualify his answer o r 
deny only a pan o f  the m a tte r o f  which an adm ission 
is requested, he shall specify so m uch o f  it as is true 
and qualify or deny the rem ainder. An answering 
Party may not give lack o f  in form ation  or knowledge 
as a reason for failure to  ad m it o r deny unless he 
states that he has m ade reasonable inquiry and that 
the inform ation known o r readily obtainable by him  
•s insufficient to enable h im  to adm it o r deny. A 
party who considers th a t a m a tte r o f  which an 
adm ission has been requested presents a genuine

issue for trial m ay not, o: 
to the request; he may, s 
Rule 37(c), deny the m at- 
he cannot adm it or deny

T he party who has req 
move to determ ine the si 
objections. Unless the i 
objection is justified, it sh 
served. I f  the court d e te r  
not com ply with the requi 
order either that the m at 
am inded  answer be serve 
thf orders, determ ine t! 
rcquc t be m ade at a p: 
designated time prior to tr 
37(a) (4) apply to  the awa 
relation to the motion.

(b) Effect of Admissi' 
under this rule is conclusi 
court on  motion permits \ 
o f  the adm ission. Subject 
16 governing am endmen 
court m ay perm it withdrt 
the presentation o f  the m 
subserved thereby and th 
adm ission fails to satisfy 
or am endm ent will preju 
action o r  defense on the 
made by a party under thi 
the pending action only ai 
him  for any other purpose 
him  in any other proceedi

(Adopted by SCO 5 Octo 
SCO 98 efTective Septemb 
by SCO 158 effective Febi

Annoti
Cases

A request for admissions as I 
goodsand materials by a concessit 
performance of work and service 
tract in an action by creditors o f i 
goods and materials was dirccte 
issues o f the case and was within ll 
this nilc. Pitlzer v. Serv-li Meat t 
201 (Alaska 1966).

Where amount owed is admitt 
to request for admissions, party i 
prove that amount admitted inch 
Molilor r. ATZ Travel, lac. Op. 
1976).

A summary judgment granted 
failure to make timely responses I 
be reversed when (he plaintiff on 
defendant's failure to respond an 
tunily to reply to an •’ 'nnativc b 
contained in plaintiff -ply men 
No. 2340, 627 P2d6-.L t daska 19

Summary judgment may be I 
such fads arc dispositive. Riley *. 
No. 2534.648 P2d 961 (Alaska 19



§303.4 45 CFR Ch. Ill (10-1-87 Edition)

U n d er  th is  s ta n d a rd , th e  I V - D  a g e n c y  
m ust:

(a ) U se  a p p ro p r ia te  lo c a l  lo c a le  
so u rc e s  s u c h  a s  o f f ic ia ls  a n d  e m p lo y ­
e es  a d m in is te r in g  p u b lic  a s s is ta n c e ,  
g e n e ra l a ss is ta n c e , m e d ic a l a s s is ta n c e ,  
fo o d  s ta m p s  an d  so c ia l s e r v ic e s  
(w h e th e r  s u c h  in d iv id u a ls  a r e  e m ­
p lo y e d  b y  th e  S ta te  o r  a  p o l i t ic a l  s u b ­
d iv is io n ) , r e la t iv e s  a n d  fr ie n d s  o f  th e  
a b se n t  p a r e n t , c u r r e n t or  p a s t  e m p lo y ­
ers, t» .a  lo c a l t e le p h o n e  c o m p a n y , t h e  
U .S . P o s ta l  S e r v ic e , f in a n c ia l  r e fe r ­
e n c es , u n io n s , f r a te r n a l o r g a n iz a t io n s ,  
an d  p o lic e , p a ro le , a n d  p r o b a t io n  
r eco rd s i f  a p p ro p r ia te :

(b ) E s ta b lis h  w o rk in g  r e la t io n s h ip s  
w ith  a l l  a p p r o p r ia te  lo c a l a g e n c ie s  in  
o rd er  to  u t i l iz e  lo c a l lo c a te  r e s o u r c e s  
e ffe c t iv e ly ;

(c )  U se  a p p r o p r ia te  S t a t e  a g e n c ie s  
a n d  d e p a r tm e n ts ,  w h ic h  a s a  m in im u m  
m u s t  in c lu d e  th o s e  d e p a r tm e n ts  w h ic h  
m a in ta in  r eco rd s o f  p u b lic  a s s is ta n c e ,  
u n e m p lo y m e n t  in su ra n ce . In c o m e  t a x ­
a t io n , d r iv er ’s  lic e n se s , v e h ic le  r e g is ­
tr a tio n , a n d  cr im in a l record s;

(d ) U t i l iz e  a l l  a p p ro p r ia te  S t a t e  a n d  
lo c a l lo c a te  so u rc e s  w ith in  6 0  d a y s  o f  
r e fe r r a l o f  t h e  c a se  p u r s u a n t  to  
§ 235 .70  o f  t h is  t i t le  o r  a p p l ic a t io n  
u n d er  § 302.33;

(e )  T r a n s m it  a p p ro p r ia te  c a s e s  to  
th e  F e d e r a l  P L S  to  lo c a te  a b s e n t  p a r ­
en ts;

( f )  R e f e r  c a se s  to  t h e  IV -D  a g e n c y  o f  
a n y  o t h e r  S t a t e  i f  t h e r e  Is r e a s o n a b le  
b e lie f  t h a t  t h e  a b se n t  p a r e n t  m a y  b e  
p r e s e n t  in  su c h  S ta te .  T h e  I V -D  
a g e n c y  o f  s u c h  o th e r  S t a t e  s h a l l  
fo llo w  t h e  p r o c ed u r es  p r e sc r ib e d  in  
p a r a g r a p h s  (a )  th r o u g h  (d ) o f  t h i s  s e c ­
tio n  fo r  s u c h  ca ses .

[43 FR 33249, July 31, 1978, as am ended at 
50 FR 19650, M ay 9,19851

§303.4 Establishm ent o f  support obliga­
tions.

F o r  a l l  c a se s  re fe rr ed  to  t h e  IV -D  
a g e n c y  o r  a p p ly in g  u n d e r  § 3 0 2 .3 3  o f  
th is  c h a p te r ,  t h e  IV -D  A g e n c y  m u st:

(a )  W h e n  n e c e s sa r y , e s t a b l is h  p a te r ­
n ity  p u r s u a n t  to  t h e  s ta n d a r d s  o f  
§ 303.5;

(b ) U t i l iz e  a p p ro p r ia te  S t a t e  s t a t u t e s  
a n d  le g a l  p r o c e s se s  in  e s t a b l i s h in g  t h e  
su p p o r t  o b lig a t io n  p u r s u a n t  to  
§ 3 0 2 .5 0  o f  t h i s  c h a p te r .

(c )  R e v ie w  th e  s u p p o r t  o b l ig a t io n  p e ­
r io d ic a lly  a n d  w h e n e v e r  th e  IV -D  
a g e n c y  b e c o m e s  a w a r e  o f  c h a n g e s  In  
t h e  fa c to r s  w h ic h  d e te r m in e  th e  
a m o u n t  o f  t h e  su p p o r t  o b l ig a t io n .

[40 F R  27164, June 26, 1975. as amended at 
50 FR  19650. M ay 9. 1985]

§ 303.5 E stab lishm ent o f paternity.

(a )  F o r  a l l  c a s e s  r e fe r r e d  to  th e  IV -D  
a g e n c y  o r  a p p ly in g  u n d e r  § 302 .33  o f  
t h i s  c h a p t e r  in  w h ic h  p a te r n ity  h a s  
n o t  y e t  b e e n  e s ta b l is h e d ,  t h e  IV -D  
a g e n c y  m u st:

(1 )  A t t e m p t  to  e s t a b l i s h  p a te r n ity  by  
c o u r t  o r d e r  o r  o t h e r  le g a l  p r o c e s s  e s ­
ta b l is h e d  u n d e r  S t a t e  law ; or

(2 )  E s ta b li s h  p a te r n ity  b y  a c k n o w l­
e d g m e n t  If u n d e r  t h e  S t a t e  la w  s u c h  
a c k n o w le d g m e n t  h a s  t h e  sa m e  le g a l  
e f f e c t  a s  c o u r t-o r d e r e d  p a te r n ity ,  in ­
c lu d in g  t h e  r ig h t  t o  b e n e f i t s  o th e r  
t h a n  c h i ld  su p p o r t .

( b )  T h e  I V -D  a g e n c y  n e e d  n o t  a t ­
t e m p t  to  e s t a b l i s h  p a te r n ity  in  a n y  
c a s e  In v o lv in g  in c e s t  o r  fo r c ib le  ra p e , 
o r  In  a n y  c a s e  In w h ic h  le g a l  p r o c e e d ­
in g s  fo r  a d o p t io n  a re  p e n d in g , if ,  in  
t h e  o p in io n  o f  t h e  I V -D  a g e n c y , it  
w o u ld  n o t  b e  in  t h e  b e s t  In te r e s ts  o f  
t h e  c h i ld  to  e s t a b l i s h  p a te r n ity .

(c )  T h e  I V -D  a g e n c y  s h a l l  id e n t i fy  
la b o r a to r ie s  w i t h in  t h e  S t a t e  w h ic h  
p e r fo r m  le g a l ly  a n d  m e d ic a lly  a c c e p ta ­
b le  t e s t s ,  In c lu d in g  b lo o d  t e s t s ,  w h ic h  
te n d  to  Id e n t ify  t h e  f a t h e r  o r  e x c lu d e  
t h e  a l le g e d  f a t h e r  fr o m  p a te r n ity .  A  
l i s t  o f  s u c h  la b o r a to r ie s  s h a ll  b e  a v a il­
a b le  t o  a p p r o p r ia te  c o u r ts  a n d  la w  e n ­
fo r c e m e n t  o f f ic ia ls ,  a n d  to  th e  p u b lic  
u p o n  r e q u e s t .

[40 F R  27164, June 26. 1975, as amended at 
50 F R  19650. M ay 9. 1985]

§303.G E nforcem ent o f  support obliga­
tions.

F o r  a l l  c a s e s  u n d e r  t h e  S t a t e  p la n  In 
w h ic h  t h e  o b lig a t io n  to  s u p p o r t  and  
t h e  a m o u n t  o f  t h e  o b lig a t io n  h a v e  
b e e n  e s ta b l is h e d ,  t h e  I V -D  a g e n c y  
m u s t  m a in ta in  a n  e f f e c t iv e  s y s te m  for  
I d e n t ify in g , w it h in  30 d a y s , t h o s e  ca ses  
In w h ic h  t h e r e  is  a  fa i lu r e  to  co m p ly  
w it h  t h e  s u p p o r t  o b lig a t io n  a n d  to  
c o n t a c t  s u c h  d e l in q u e n t  In d iv id u a ls  as 
so o n  a s  p o s s ib le  in  o r d e r  to  e n fo r ce  
t h e  o b l ig a t io n  a n d  o b ta in  t h e  c u r re n t  
s u p p o r t  o b l ig a t io n  a n d  a n y  arrea ra g es.
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Such attempts to collect support must 
include the Institution of the following 
procedures as applicable and neces­
sary:

(a) Contempt proceedings to enforce 
an extant court order;

(b) Garnishment or similar proceed­
ings if the State's statuses and consti­
tution permit such a procedure and 
the individual can be brought under 
the Jurisdiction of the courts of the 
State;

(c) Proceedings to attach real or per­
sonal property If the State's law pro­
vides for such a procedure and the In­
dividual I* subject to such procedure;

(d) Any other collection or enforce­
ment procedure described In the State 
plan pursuant to § 302.17 of this chap­
ter;

(e) Applications to utilize the courts 
of the United States pursuant to 
§ 303.73 of this chapter, and proceed­
ings to enforce an order In the courts 
of the United States If such applica­
tion is certified; and,

(f) Applications for collection of the 
delinquent support obligation by the 
Secretary of the Treasury pursuant to 
§ 302.71 of this chapter.
[40 FR  27X64, June 26, 1975, as am ended at 
47 FR  24119, June 8,1982; 47 FR 57282, Dec. 
23.1982]

§ 303.7 Cooperation w ith other States.
(a) For all cases referred to the IV-D 

agency under the State plan of an­
other State, the IV-D agency must 
assist the other State in locating an 
absent parent, establishing paternity, 
or securing support for a child or chil­
dren and for the spouse (or former 
spouse) of the absent parent with 
whom the child or children are living 
In the other State. Under this stand­
ard, the IV-D agency must:

(1) When necessary, locate the puta­
tive father or absent parent utilizing 
the standards prescribed in § 303.3;

(2) When necessary, establish pater­
nity or assist the other State in estab­
lishing paternity;

(3) Process and enforce all court 
orders referred by another State, 
whether pursuant to the Uniform Re­
ciprocal Enforcement of Support Act 
or other legal processes. The IV-D 
agency shall utilize the same remedies 
normally applied to its own cases;

(4) C o llec t an y  su p p o r t p ay m en ts  
from  th e  a b s e n t p a re n t  a n d  forw ard  
th e m  to  th e  S ta te  to  w hom  th e y  a re  
owed; and .

( 5 )  In fo rm  th e  S ta te  w hich  In itia ted  
th e  a c tio n  o f th e  s ta tu s  of th e  case p e­
riod ically  an d  on req u est.

(b) F o r  a ll cases re fe rre d  fo r  se cu r­
ing su p p o r t  by  th e  IV -D  agency u n d e r  
th e  S ta te  p la n  to  th e  IV -D  agency of 
a n o th e r  S ta te ,  th '1 IV -D  agency  m u st 
p rov ide th e  IV -D  agency  o f th e  o th e r  
S ta te  su ffic ie n t In fo rm a tio n  to  ac t on 
th e  case , Including b u t n o t lim ited  to  
th e  fo llow ing:

(1) W h e th e r  th e  case Involves a r e ­
c ip ie n t of a id  u n d e r th e  S ta te 's  t it le  
IV-A o r  IV -E  p lan;

(2 )  T h e  a m o u n t o f th e  c u r re n t a ssis t­
ance p ay m en t, if  any;

(3 )  N otice o f an y  te rm in a tio n  of e li­
g ib ility  fo r  assistance ; an d

(4) A ny  o th e r  in fo rm a tio n  p rescribed  
by in s tru c tio n s  of th e  O ffice.

(c) F o r  a ll cases re fe rre d  by th e  IV - 
D agency  u n d e r  th e  S ta te  p la n  to  th e  
IV -D  agency  o f a n o th e r  S ta te  w hich  
re q u ire  lo c a tio n  ac tiv ities, th e  IV -D  
agency  sh a ll p rov ide su ffic ie n t in fo r­
m a tio n  to  a s s is t th e  IV -D  agency of 
th e  o th e r  S ta te , su c h  as th e  a b sen t 
p a r e n t ’s  social se c u r ity  acco u n t 
n u m b e r  an d  o th e r  id en tify in g  in fo r­
m a tio n  to  th e  e x te n t  i t  is available.
[40 F R  27184, June 26, 1975, as amended at 
47 F R  57282, Dec. 23, 1982; 50 FR 19650, 
May 9, 1985]

§ 3 0 3 . 1 0  Procedures for case assessm ent 
and prioritization.

(a) T h e  IV -D  agency  m ay im p lem en t 
a  case assessm en t an d  p rio ritiz a tio n  
sy s tem  sta te w id e  or in  a  p a r tic u la r  po ­
litica l subdiv ision  of th e  S ta te  to  
m a n ag e  its  caseload.

(b) In  Im p lem en ting  a case assess­
m e n t an d  p r io ritiz a tio n  system , th e  
IV -D  agency  m ust:

(1) D evelop  w ritte n  p rocedu res fo r 
th e  e v a lu a tio n  an d  p rio ritiz a tio n  of 
cases u p o n  re c e ip t an d  upon  becom ing 
aw are  of ch an g es in  case circum ­
stances;

(2 )  In c lu d e  all o f its  cases in th e  
sy stem , Ir.cuding cases re fe rre d  from  
th e  t i t le  th e  IV -A  agency  u n d e r 
§ 2 3 5 .7 0  of th is  title , cases in  w hich  a p ­
p lica tio n s fo r  serv ices a re  received
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9302.30 Publicizing the availability o f  
support enforcem ent services.

E f fe c t iv e  O c to b e r  I , 1985 , t h e  S t a t e  
p la n  s h a ll  p r o v id e  t h a t  th e  S t a t e  w ill  
p u b lic ize  r e g u la r ly  a n d  fr e q u e n t ly  t h e  
a v a ila b il ity  o f  s u p p o r t  e n fo r c e m e n t  
se r v ic e s  u n d e r  th e  p la n  th r o u g h  p u b lic  
se r v ic e  a n n o u n c e m e n ts .  P u b lic i ty  m u s t  
in c lu d e  in fo r m a t io n  o n  a n y  a p p lic a ­
t io n  f e e s  w h ic h  m a y  b e  im p o se d  fo r  
s u c h  s e r v ic e s  a n d  a  t e le p h o n e  n u m b e r  
or p o s ta l  a d d r e ss  w h e r e  fu r th e r  in fo r ­
m a tio n  m a y  b e  o b ta in e d .
(Approved by the O ffice o f M anagem ent 
and B udget under control num ber 0960- 
0385)
150 FR  19647, M ay 9, 1985, as amended at 51 
FR 37731, Oct. 24, 19861

§302.31 E stab lishing paternity and secur­
ing support.

T h e  S t a t e  p la n  s h a l l  p r o v id e  th a t:
(a )  T h e  I V - D  a g e n c y  w ill u n d e r ta k e :
(1 )  I n  t h e  c a se  o f  a  c h ild  b o r n  o u t  o f  

w e d lo c k  w it h  r e s p e c t  to  w h o m  a n  a s ­
s ig n m e n t  u n d e r  § 232 .11  o f  t h is  t i t le  or  
s e c t io n  4 7 1 (a )(1 7 )  o f  t h e  A c t  is  e f f e c ­
tiv e . to  e s ta b l is h  t h e  p a te r n ity  o f  s u c h  
ch ild : a n d

(2 )  In  t h e  c a se  o f  a n y  in d iv id u a l w ith  
r e s p e c t  to  w h o m  a n  a s s ig n m e n t  u n d e r  
§ 2 3 2 .1 1  o f  t h i s  t i t le  o r  s e c t io n  
4 7 1 (a )(1 7 )  o f  t h e  A c t  is  e f fe c t iv e ,  to  
se c u r e  s u p p o r t  fo r  a  c h i ld  or  c h ild r e n  
fr o m  a n y  p e r s o n  w h o  is  le g a l ly  l ia b le  
fo r  s u c h  su p p o r t ,  u s in g  S t a t e  la w s  a n d  
r e c ip r o c a l a r r a n g e m e n ts  a d o p te d  w ith  
o t h e r  S t a t e s  w h e n  a p p r o p r ia te . E f f e c ­
t iv e  O c to b e r  1, 19 8 5 , t h is  in c lu d e s  s e ­
c u r in g  s u p p o r t  fo r  a  s p o u s e  or  fo r m e r  
sp o u s e  w h o  is  l iv in g  w ith  t h e  c h ild  or  
c h ild r e n , b u t  o n ly  i f  a  s u p p o r t  o b lig a ­
t io n  h a s  b e e n  e s ta b l is h e d  fo r  t h a t  
s p o u s e  a n d  t h e  c h i ld  su p p o r t  o b lig a ­
t io n  is  b e in g  e n fo r c e d  u n d e r  t h e  t i t le  
IV -D  S t a t e  p la n .

(3 )  W h e n  a s s ig n e d  su p p o r t  p a y m e n ts  
a re  r e c e iv e d  a n d  r e ta in e d  b y  a n  A F D C  
r e c ip ie n t , to  p r o c e e d  a s  fo llo w s:

(1) In  S t a t e s  t h a t  Im p le m e n t  t h e  IV -  
A  S t a t e  p la n  r e q u ir e m e n ts  to  c o u n t  r e ­
ta in e d  su p p o r t  p a y m e n ts  a s in c o m e  
u n d e r  45 C F R  2 3 3 .2 0 (a )(3 )(v ) , t h e  IV -  
D  a g e n c y  s h a l l  n o t i f y  th e  IV -A  a g e n c y  
w h e n e v e r  I t  d isc o v e r s  t h a t  d ir e c t ly  r e ­
c e iv e d  p a y m e n ts  a r e  b e in g , o r  h a v e  
b e e n , r e ta in e d : or  

( i i )  In  S t a t e s  t h a t  d o  n o t  Im p le m e n t  
t h e  IV -A  S t a t e  p la n  r e q u ir e m e n ts  to

§ 302.30

c o u n t  r e ta in e d  s u p p o r t  p a y m e n ts  as  
in c o m e  to  m e e t  n e e d , th e  IV -D  a g e n c y  
s h a l l  r e c o v e r  t h e  r e ta in e d  su p p o r t  p a y ­
m e n ts .  T h i s  r e c o v e r y  b y  t h e  I V -D  
a g e n c y  s h a l l  b e  c a r r ie d  o u t  In a c c o r d ­
a n c e  w ith  t h e  s ta n d a r d s  fo r  p r o g r a m  
o p e r a t io n s  p r o v id e d  in  § 3 0 3 .8 0  o f  th is  
c h a p te r .

( b )  U p o n  r e c e iv in g  n o t ic e  f r o m  t h e  
I V -A  o r  IV -E  a g e n c y  t h a t  t h e r e  h a s  
b e e n  a  c la im  o f  g o o d  c a u s e  u n d e r  
§ 2 3 2 .4 0  o f  th is  t i t le ,  t h e  IV -D  a g e n c y  
w ill  s u s p e n d  a ll  a c t iv i t ie s  to  e s ta b l is h  
p a t e r n i t y  o r  s e c u r e  s u p p o r t  u n t i l  n o t i ­
f ie d  o f  a  f in a l  d e te r m in a t io n  b y  th e  
I V -A  o r  I V -E  a g e n c y .

(c )  T h e  IV -D  a g e n c y  w ill  n o t  u n d e r ­
ta k e  to  e s ta b l is h  p a te r n ity  o r  se c u r e  
s u p p o r t  in  a n y  c a s e  f o r  w h ic h  i t  h a s  
r e c e iv e d  n o t ic e  fr o m  t h e  IV -A  o r  IV -E  
a g e n c y  t h a t  t h e r e  h a s  b e e n  a  f in d in g  
o f  g o o d  c a u se  p u r s u a n t  to  §§ 232 .40  
th r o u g h  2 3 2 .49  o f  t h i s  t i t le  u n le s s  
t h e r e  h a s  b e e n  a  d e te r m in a t io n  b y  t h e  
S t a t e  o r  lo c a l  IV -A  o r  IV -E  a g e n c y  
t h a t  s u p p o r t  e n f o r c e m e n t  m a y  p r o ­
c e e d  w it h o u t  t h e  p a r t ic ip a t io n  o f  th e  
c a r e ta k e r  or  o t h e r  r e la t iv e . I f  th e r e  
h a s  b e e n  s u c h  a  d e te r m in a t io n , t h e  
I V - D  a g e n c y  w il l  u n d e r ta ' .e  to  e s ta b ­
l i s h  p a te r n i ty  o r  s e c u r e  s u p p o r t  b u t  
m a y  n o t  In v o lv e  t h e  c a r e ta k e r  o r  o th e r  
r e la t iv e  in  s u c h  u n d e r ta k in g .
(Approved by th e  O ffice o f  M anagem ent 
and B udget under control n u n b o .4 0960- 
0385)

£50 FR 19647. M ay 9, 1985, as am ended at 51 
F R  25526, July 15. 1986; 51 FR  37731. Oct.
24, 1986]

§302.32 Support paym ents to  the IV-D  
agency.

T h e  S t a t e  p la n  s h a ll  p r o v id e  th a t:
(a )  I n  a n y  c a s e  in  w h ic h  su p p o r t  

p a y m e n ts  a r e  c o lle c te d  fo r  a  r e c ip ie n t  
o f  a id  u n d e r  t h e  S t a t e 's  t i t le  IV -A  p lan  
w ith  r e s p e c t  t o  w h o m  a n  a s s ig n m e n t  
u n d e r  § 2 3 2 .11  i s  e f fe c t iv e ,  s u c h  p a y ­
m e n ts  s h a ll  b e  m a d e  to  t h e  IV -D  
a g e n c y  a n d  s h a l l  n o t  b e  p a id  d ir e c t ly  
to  t h e  fa m ily .

(b ) A s  s o o n  a s  p o s s ib le  b u t  n o t  la ter  
th a n  3 0  d a y s  a f t e r  t h e  e n d  o f  a  m o n th ,  
t h e  I V -D  a g e n c y  w ill in fo r m  th e  ‘i
a g e n c y  a d m in is te r in g  t h e  S t a t e 's  t it le  J
IV -A  p la n  o f  t h e  a m o u n t  o f  t h e  co lle c -  #
t io n  w h ic h  r e p r e s e n ts  p a y m e n t  o n  th e  £
r e q u ire d  s u p p o r t  o b l ig a t io n  f o r  th a t  J R

45 CFR Ch. Ill (10-1-87 Edition)
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m o n th  a s  d e te r m in e d  in  § 3 0 2 .5 1 (a ) .  
U p o n  b e in g  in fo r m e d  o f  t h is  a m o u n t ,  
t h e  IV -A  a g e n c y  w ill d e te r m in e  If s u c h  
a m o u n t  is  s u f f ic ie n t  to  m a k e  t h e  
fa - ’i ly  In e lig ib le  fo r  a n  a s s is ta n c e  p a y ­
m e n t  p u r s u a n t  to  t h e  S t a t e ’s  IV -A  
p la n  (S e e  § 2 3 2 .2 0  o f  C h a p te r  II  o f  t h is  
t it le ) .  I f  s u c h  a m o u n t  is  s u f f ic ie n t  to  
m a k e  t h e  f a m ily  in e lig ib le  f o r  a n  a s ­
s is ta n c e  p a y m e n t ,  t h e  IV -A  a g e n c y  
w ill n o t i f y  t h e  I V -D  a g e n c y  a n d  t h e  
IV -D  a g e n c y  w ill d is tr ib u te  t h e  
a m o u n t  c o lle c te d  p u r s u a n t  to  § 302 .51  
o f  th is  p a r t. T h e  I V - D  a g e n c y  w il l  
n o t ify  t h e  f a m ily  t h a t  It w ill c o n t in u e  
to  p r o v id e  s e r v ic e s  p u r s u a n t  to  
§ 3 0 2 .5 1 (e )(1 ) o f  t h is  p a rt.

(c ) I f  th e  IV -A  a g e n c y  d e te r m in e s  
t h a t  t h e  a m o u n t  o f  t h e  c o l le c t io n  
w h ic h  r e p r e s e n ts  p a y m e n t  o n  t h e  r e ­
q u ired  su p p o r t  o b lig a t io n  f o r  t h e  
m o n th  d o e s  n o t  m a k e  I h e  f a m ily  In e li­
g ib le  fo r  a n  a s s is ta n c e  p a y m e n t ,  o r  i f  a  
h e a r in g  is  r e q u e s te d  p u r s u a n t  to  
5 205 .10  o f  t h i s  t i t le ,  t h e  IV -A  a g e n c y  
w ill n o t i f y  t h e  IV -D  a g e n c y  o f  s u c h  
f a c t  a n d  t h e  J V -D  a g e n c y  w i l l  d is tr ib ­
u te  s u c h  a m o u n t  p u r s u a n t  t o  § 3 0 2 .51  
o f  th is  p a rt.

(d )  T o  t h e  e x t e n t  a n y  a m o u n t  c o l ­
le c te d  in  a  m o n t h  in c lu d e s  p a y m e n t  o n  
req u ired  su p p o r t  o b lig a t io n s  f o r  p a s t  
m o n th s , t h a t  p o r t io n  o f  s u c h  a m o u n t  
w ill b e  d is tr ib u te d  b y  t h e  I V - D  a g e n c y  
p u rsu a n t to  § 3 0 2 .5 1 (b )  (4 )  a n d  (5 )  o f  
th is  p a r t.

(e )  S u p p o r t  c o lle c te d  in  a  m o n t h  
a fte r  a n y  m o n t h  In w h ic h  t h e  su p p o r t  
c o lle c te d  m a k e s  t h e  f a m ily  in e lig ib le  
for a n  a s s is ta n c e  p a y m e u t  (p u r s u a n t  
to  § 2 32 .20  o f  t h i s  t i t le )  b u t  p r io r  t o  or  
in  th e  m o n th  in  w h ic h  t h e  f a m ily  r e ­
ceives i t s  l a s t  a s s is ta n c e  p a y m e n t ,  
sh a ll b e  u sed  to  r e im b u r se  t h e  S t a t e  
fo r  a n y  a s s is ta n c e  p a id  In s u c h  m o n t h s  
w ith  a n y  e x c e s s  b e in g  p a id  to  t h e  
fa m ily . T h is  p r o v is io n  w ill n o t  a p p ly  
w h en  a  h e a r in g  is  r e q u e s te d  p u r s u a n t  
to § 2 0 5 .1 0  o f  t h i s  t i t le .  In  t h e s e  c a se s ,  
w h en  t h e  h e a r in g  r e s u lt s  In a  d e te r m i­
n a tio n  t h a t  t h e  f a m ily  w a s  in e lig ib le  
for a n  a s s is ta n c e  p a y m e n t ,  t h e  J.V-D  
a g en cy  w ill d e te r m in e  t h e  a m o u n t  b y  
w h ich  t h e  e n t ir e  s u p p o r t  c o lle c t io n  f o r  
a  m o n th  t h a t  t h e  f a m ily  w o u ld  h a v e  
received  p u r s u a n t  to  p a r a g r a p h  (b )  o f  
th is s e c t io n  e x c e e d s  t h e  a m o u n t  t h e  
fa m ily  a c tu a l ly  r e c e iv e d  f o r  a  m o n t h  
as a n  a s s is ta n c e  p a y m e n t  a n d  p u r s u ­

a n t  t o  § 302 .51 . S u c h  e x c e s s  s h a l l  b e  
p a id  t o  t h e  fa m ily . I f  t h e  f a m ily  is  d e ­
te r m in e d  to  be e lig ib le ,  d is t r ib u t io n  
w ill c o n t in u e  to  b e  m a d e  p u r s u a n t  to  
§ 3 0 2 .5 1 .

(Approved by tlie  O ffice o f M anagem ent 
and B udget under control number J960- 
0385)

(40 FR  27159. June 26. 1975, as am ended at 
47 P R  57281, Dec. 23, 1982; 49 FR  22289, 
M ay 29. 1984; 50 FR 19048, May 9. 1985; 51 
FR  37731, Oct. 24, 1986]

§ 302.33 Individuals not otherw ise eligible  
for paternity and support services.

(a )  A va ila b il ity  o f services. T h e  
S t a t e  p la n  m u s t  p r o v id e  t h a t  th e  s u p ­
p o r t  c o l le c t io n  o r  p a te r n ity  d e te r m in a ­
t io n  s e r v ic e s  e s ta b lis h e d  u n d e r  th e  
p la n  s h a ll  b e  m a d e  a v a ila b le  to  a n y  in ­
d iv id u a l n o t  r e c e iv in g  a s s is ta n c e  u n d e r  
t h e  A id  to  F a m ilie s  w ith  D e p e n d e n t  
C h ild r e n  (A F D C ) p r o g r a m  w h o  f i le s  
a n  a p p lic a t io n  fo r  t h e  s e r v ic e s  w it h  
t h e  I V -D  a g e n c y . I n  a n  in t e r s t a te  c a se ,  
o n ly  t h e  In it ia t in g  S t a t e  m a y  r e q u ir e  
a n  a p p lic a t io n  u n d e r  t h is  s e c t io n .

(b )  D efin itions . F o r  p u r p o se s  o f  th is  
s e c t io n :

" A p p lic a n t 's  In c o m e ” m e a n s  t h e  d is ­
p o s a b le  In co m e  a v a ila b le  fo r  t h e  a p p l i ­
c a n t ’s  u s e  u n d e r  S t a t e  la w .

( c )  A pp lica tio n  fee. (1 )  U n t i l  O c to b e r  
1, 19 8 5 , t h e  S t a t e  p la n  m a y  p r o v id e  fo r  
a n  a p p lic a t io n  fee  t o  b e  c h a r g e d  e a c h  
in d iv id u a l w h o  a p p lie s  f o r  s e r v ic e s  
u n d e r  t h is  s e c t io n , I f  t h e  S t a t e  e le c t s  
t o  c h a r g e  a  fe e , t h e  S t a t e  p la n  s h a ll  
s p e c i f y  e ith e r :

(1) A  f la t  d o lla r  a m o u n t  n o t  to  
e x c e e d  $25  to  b e  c h a r g e d  e a c h  a p p l i ­
c a n t:  or

( i i )  A  f e e  s c h e d u le  to  b e  u s e d  t o  d e ­
t e r m in e  t h e  f e e  to  b e  c h a r g e d  e a c h  a p ­
p l ic a n t .  S u c h  f e e  s c h e d u le  w ill  be  
b a s e d  o n  e a c h  a p p lic a n t ’s  in c o m e  a n d  
w ill  b e  d e s ig n e d  s o  a s  n o t  t o  d isc o u r a g e  
t h e  a p p lic a t io n  f o r  s u c h  s e r v ic e s  b y  
t h o s e  m o s t  in  n e e d  o f  t h e m .

(2 )  B e g in n in g  O c to b e r  1. 1985 , t h e  
S t a t e  p la n  m u s t  p r o v id e  t h a t  a n  a p p li­
c a t io n  f e e  w ill be  c h a r g e d  fo r  e a c h  * 
d iv id u a l w h o  a p p lie s  fo r  S'* ''•<>s  l 
t h i s  s e c t io n .  U n d e r  th is

( i )  T h e  S t a t e  s h a l l  c o lk  '• .-
c a t io n  f e e  fro m  t h e  in d iv ic .  a i a p p ly ­
in g  f o r  I V - D  se r v ic e s  o r  p a y  t h e  a p p li­
c a t io n  f e e  o u t  o f  S t a t e  fu n d s .
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f lee t t h e  v a lu e  o f  t h e  s e r v ic e s  r e n ­
dered . o r  t h e  a m o u n t  o f  t im e  g iv e n  to  
th e  a g e n c y .

(34 FR 1319, Jan. 28. 1969]

§ 225.2 State _ tan requirem ents.

T h e  S t a t e  p la n  fo r  f in a n c ia l  a s s is t ­
ance  p r o g r a m s u n d e r  t i t le s  I , X , X I V ,  
or X V I C A A B D ) o f  t h e  S o c ia l  S e c u r ity  
A ct fo r  G u a m . P u e r t o  R ic o  a n d  t h e  
V irgin  I s la n d s  or  f o r  c h i ld  w e lfa r e  
serv ices  u n d e r  t i t le  I V -B  o f  t h e  A c t  
m ust:

(a ) P r o v id e  fo r  t h e  tr a in in g  a n d  e f ­
fe c tiv e  u s e  s u b p r o fc s s io n a l  s t a f f  a s  
c o m m u n ity  s e r v ic e  a id e s  th r o u g h  p a r t-  
tim e o r  fu l l - t im e  e m p lo y m e n t  o f  p e r ­
so n s o f  lo w  In co m e  a n d , w h e r e  a p p lic a ­
b le , o f  r e c ip ie n ts  a n d  f o r  t h a t  p u r p o se  
w ill p r o v id e  for:

(1) .^ u ch  m e th o d s  o f  r e c r u itm e n t  
and s e le c t io n  a s  w ill  o f f e r  o p p o r tu n ity  
fo r  fu l l - t im e  o r  p a r t - t im e  e m p lo y m e n t  
o f  p e r so n s  o f  lo w  In co m e  a n d  l i t t l e  o r  
n o  fo r m a l e d u c a t io n ,  In c lu d in g  e m ­
p lo y m e n t  o f  y o u n g  a n d  m id d le  a g e d  
ad u lts , o ld e r  p e r s o n s ,  a n d  t h e  p h y s ­
ica lly  a n d  m e n t a l ly  d isa b le d , a n d  In  
th e  c a se  o f  a  S t a t e  p la n  fo r  f in a n c ia l  
a ss is ta n c e  u n d e r  t i t le  I , X ,  X I V , o r  
X V I (A A B D ), o f  r e c ip ie n ts :  A n d  w il l  
p rov id e  t h a t  s u c h  s u b p r o fe s s io n a l  p o ­
s it io n s  a r e  s u b j e c t  t o  m e r i t  s y s t e m  r e ­
q u ir e m e n ts , e x c e p t  w h e r e  s p e c ia l  e x ­
e m p tio n  Is a p p r o v e d  o n  t h e  b a s is  o f  a  
S ta te  a l t e r n a t iv e  p la n  f o r  r e c r u itm e n t  
a n d  s e le c t io n  a m o n g  t h e  d isa d v a n ­
ta g e d  o f  p e r s o n s  w h o  h a v e  t h e  p o t e n ­
t ia l a b i l ity  f o r  t r a in in g  a n d  jo b  p e r ­
fo r m a n ce  t o  h e lp  a s s u r e  a c h ie v e m e n t  
o f  p ro g ra m  o b je c tiv e s ;

(2 ) A n  a d m in is tr a t iv e  s t a f f in g  p la n  
to  In c lu d e  t h e  r a n g e  o f  s e r v ic e  p e r s o n ­
n e l  o f  w h ic h  s u b p r o fe s s io n a l  s t a f f  a re  
a n  in te g r a l p a rt;

(3 )  A  c a r e e r  s e r v ic e  p la n  p e r m it t in g  
p erso n s t o  e n t e r  e m p lo y m e n t  a t  t h e  
su b p r o fe s s io n a l  le v e l  a n d , a c c o r d in g  to  
th e ir  a b i l it ie s ,  t h r o u g h  . ork  e x p e r i­
e n ce , p r e -se r v ic e  a n d  in -se r v ic e  tr a in ­
in g  a n d  e d u c a t io n a l  le a v e  w it h  p a y , 
p r o g r ess  t o  p o s it io n s  o f  in c r e a s in g  r e ­
sp o n s ib il ity  a n d  rew a rd ;

(4 ) A n  o r g a n iz e d  tr a in in g  p r o g r a m , 
su p e r v is io n , a n d  su p p o r t iv e  s e r v ic e s  
fo r  s u b p r o fe s s io n a l  s t a f f ;  a n d

(5 ) A n n u a l p r o g r e s s iv e  e x p a n s io n  o f  
t h e  p la n  t o  a s s u r e  u t i l iz a t io n  o f  in ­
cre a s in g  n u m b e r s  o f  su b p r o fe s s io n a l

s t a f f  a s  c o m m u n ity  s e r v ic e  a id e s , u n t i l  
a n  a p p ro p r ia t e n u m b e r  a n d  p r o p o r t io n  
o f  su b p r o fe s s io n a l s t a f f  to  p r o fe s s io n a l  
s t a f f  a r e  a c h ie v e d  t o  m a k e  m a x im u m  
u se  o f  s u b p r o fe s s io n a ls  in  p r o g r a m  o p ­
e r a t io n .

(b )  P r o v id e  fo r  t h e  u s e  o f  n o n p a id  or  
p a r t ia lly  p a id  v o lu n te e r s  in  p r o v id in g  
s e r v ic e s  a n d  In a s s is t in g  a n y  a d v iso r y  
c o m m it te e s  e s ta b l is h e d  j y  t h e  S t a t e  
a g e n c y  a n d  fo r  t h a t  p u r p o se  p r o v id e  
for;

( 1 '  A  p o s it io n  in  w h ic h  r e s ts  r e s p o n ­
s ib i l i t y  fo r  t h e  d e v e lo p m e n t ,  o r g a n iz a ­
t io n , a n d  a d m in is tr a t io n  o f  t h e  v o lu n ­
t e e r  p ro g ra m , a n d  f o r  c o o r d in a t io n  o f  
t h e  p r o g r a m  w ith  r e la t e d  fu n c t io n s ;

(2 )  M e th o d s  o f  r e c r u itm e n t  a n d  s e ­
le c t io n  w h ic h  w ill a s s u r e  p a r t ic ip a t io n  
o f  v o lu n te e r s  o f  a l l  In co m e  le v e ls  In 
p la n n in g  c a p a c it ie s  a n d  s e r v ic e  p r o v i­
s io n :

(3 )  A  p ro g ra m  fo r  o r g a n iz e d  tr a in in g  
a n d  su p e r v is io n  o f  s u c h  v o lu n te e r s ;

( 4 )  M e e t in g  t h e  c o s t s  In c id e n t t o  v o l­
u n t e e r  se r v ic e  a n d  a s s u r in g  t h a t  n o  in ­
d iv id u a l s h a l l  be d e p r iv e d  o f  t h e  o p ­
p o r t u n it y  t o  se r v e  b e c a u s e  o f  t h e  e x ­
p e n s e s  In v o lv ed  In s u c h  se r v ic e ; a n d

(5 )  A n n u a l p r o g r e s s iv e  e x p a n s io n  o f  
t h e  n u m b e r s  o f  v o lu n te e r s  u t il iz e d ,  
u n t il  t h e  v o lu n te e r  p r o g r a m  Is a d e ­
q u a te  f o r  t h e  a c h ie v e m e n t  o f  t h e  
a g e n c y ’s  s e r v ic e  g o a ls .

134 F R  1320, Jan. 28, 1969, as am ended a t  41 
FR 12015, Mar. 23, 1976: 42 FR  60566, Nov. 
23, 1977; 45 FR 56086, Aug. 25. 1980; 51 FR  
9204, Mar. 18, 1986]

§ 225.3 Federal financial participation.

U n d e r  t h e  S t a t e  p la n  f o r  f in a n c ia l  
a s s is ta n c e  p r o g r a m s u n d e r  t i t le s  I , X ,  
X IV , X V I  (A A B D ) o r  f o r  c h i ld  w e lfa r e  
se r v ic e s  u n d e r  t i t l i  I V -B  o f  t h e  A c t ,  
F e d e r a l  f in a n c ia l  p a r t ic ip a t io n  In e x ­
p e n d itu r e s  f o r  th e  r e c r u itm e n t ,  s e l e c ­
t io n , tr a in in g , a n d  e m p lo y m e n t  a n d  
o th e r  u s e  o f  s u b p r o fe s s io n a l  s t a f f  a n d  
v o lu n te e r s  is  a v a ila b le  a t  t h e  r a te s  a n d  
u n d e r  r e la te d  c o n d it io n s  e s ta b l is h e d  
fo r  tr a in in g , se r v ic e s , a n d  o t h e r  a d m in ­
is tr a t iv e  c o s ts  u n d e r  t h e  r e s p e c t iv e  
t it le s .

151 F R  9204, Mar. 18, 1980]
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PART 232—SPECIAL PROVISIONS AP­
PLICABLE TO TITLE IV-A  OF THE 
SOCIAL SECURITY ACT

Sec.
232.1 Scope.
232.2 Child support program; S ta te  plan 

requirements.
232.11 Assignm ent of rights to support.
232.12 Cooperation In obtaining support.
232.20 T reatm ent o f child support collec­

tions made In the Child Support En­
forcem ent Program as incom e and re­
sources In the T itle  IV-A Program .

232.21 Com putation of a supplem ental 
paym ent when there is a  support pay­
ment.

232.30 Cost of sta ff o f special adm inistra­
tive units.

232.40 Claiming good cause for  refusing to 
cooperate.

232.41 Determ ination of good cause for re­
fusal to cooperate.

232.42 Good cause circum stances.
232.43 Proof o f good cause claim .
232.44 Participation by t i l : S ta te  IV-D  

agency.
232.45 N otice to th e  IV-D agency.
232.46 G ranting or continuation o f assist­

ance.
232.47 Periodic review of good cause deter­

m ination.
232.48 Record keeping in good cause.
232.49 Enforcem ent w ithout th e  caretak­

er's cooperation.
At p e n d ix  A —M o d el  T w o -P a h t  G oo d -C a u s e  

N o t ic e

A u t h o r i t y :  Sec. 1102, 49 S tat. 647; 42 
U.S.C. 1302.

S 232.1 Scope.
This cart implements provisions of 

titles IV-A and IV-D of the Social Se­
curity Act that are applicable only to 
the AFDC program and establishes 
other administrative and fiscal re­
quirements.
(Sec. 1102, Social Security Act. as am ended, 
49 S tat. 647. as amended; 42 U.S.C. 1302 and 
Part X X III o f Pub. L, 97-35, 95 S tat. 843)
(47 FR  5674, Feb. 5, 1982]

8 232.2 Child support program; State plan 
requirements.

The State plan must specify that the 
State:

(a) Has in effect a plan approved 
under Part D of title IV of the Act; 
and

(b) Operates a child support pro­
gram In conformity with such plan.

(40 FR 27154, June 26, 1975]

8 232.11 A ssignm ent o f  rights to support.

(a )  T h e  S t a t e  p la n  m u st provide  
th a t:

(1 ) A s  a  c o n d it io n  o f  e lig ib ility  fo r  
a s s is ta n c e , e a c h  a p p lic a n t  fo r  o r  rec ip i­
e n t  o f  A F D C  s h a ll  a s s ig n  to  t h e  S ta te  
a n y  r ig h ts  to  su p p o r t  fro m  a n y  o th e r  
p e r so n  a s  s u c h  a p p lic a n t  or r ec ip ien t  
m a y  h a v e :

(1) In  h i s  o w n  b e h a lf  o r  in  b e h a lf  o f  
a n y  o t h e r  f a m ily  m e m b e r  fo r  w h om  
t h e  a p p lic a n t  o r  r e c ip ie n t  is  a p p ly in g  
f o r  o r  r e c e iv in g  a ss is ta n c e ;  and

(11) W h ic h  h a v e  a c c r u e d  a t  th e  t im e  
s u c h  a s s ig n m e n t  Is e x e c u te d .

(2 )  I f  t h e  r e la t iv e  w ith  w h o m  a c h ild  
is  l iv in g  fa i ls  t o  c o m p ly  w ith  th e  r e ­
q u ir e m e n ts  o f  p a r n g r a p h  (a )(1 ) , (2 ), or
(3 )  o f  t h i s  s e c t io n ,  s u c h  r e la t iv e  sh a ll  
b e  d e n ie d  e lig ib i li ty  w it h o u t  regard  to  
o t h e r  e l ig ib i l i t y  fa c to r s .

(3 )  I f  t h e  r e la t iv e  w ith  w h o m  a  c h ild  
Is liv in g  is  fo u n d  to  b e  in e lig ib le  fo r  a s ­
s is ta n c e  b e c a u se  o f  fa i lu r e  to  co m p ly  
w ith  t h e  r e q u ir e m e n ts  o f  p a ra g ra p h
(a )(1 ) , (2 ) , o r  (3 )  o f  t h i s  se c tio n , a n y  
a id  f o r  w h ic h  s u c h  c h i ld  Is e lig ib le  (d e ­
te r m in e d  w it h o u t  r eg a r d  to  th e  n eed s  
o f  th e  I n e lig ib le  r e la t iv e )  w ill be p r o ­
v id e d  in  t h e  fo r m  o f  p r o te c t iv e  p a y ­
m e n ts  a s  d e sc r ib e d  in  § 234.60 o f  th is  
c h a p te r .

(4 )  F o r  n e w  a p p lic a n ts ,  t h e  req u ire ­
m e n ts  o f  p a r a g r a p h  (a )  o f  th is  se c tio n  
s h a ll  b e  e f f e c t iv e  A u g u s t  1, 1975; a n d  
fo r  c u r r e n t  r e c ip ie n ts .  It s h a ll  b e  e f fe c ­
t iv e  a s  d e te r m in e d  b y  t h e  S t a t e  a g e n c y  
b u t  n o t  la t e r  t h a n  t h e  t im e  o f  th e  n e x t  
r e d e te r m in a t io n  o f  e lig ib i li ty  req u ired  
b y  § 2 0 6 .1 0 (a )(9 )  o f  t h i s  c h a p te r  and  In 
a n y  e v e n t  n o t  la t e r  th a n  F eb ru a ry  1, 
1976.

(b ) A n  a s s ig n m e n t  b y  o p e r a tio n  o f  
S t a t e  la w  w h ic h  is  s u b s ta n t ia lly  id e n ti­
c a l  to  t h e  r e q u ir e m e n ts  o f  p a ra g ra p h
(a )(1 )  m a y  b e  u t i l iz e d  In lieu  o f  th e  a s ­
s ig n m e n t  d e sc r ib ed  in  t h a t  p a ra g ra p h .

(c )  I f  t h e r e  Is a  fa i lu r e  to  e x e c u te  a n  
a s s ig n m e n t  p u r s u a n t  to  th is  se c tio n , 
t h e  S t a t e  m a y  a t t e m p t  to  e s ta b lish  p a ­
te r n ity  a n d  c o lle c t  c h i ld  su p p o r t  p u r­
s u a n t  t o  a p p r o p r ia te  S t a t e  s ta tu te s  
a n d  r e g u la t io n s .

[40 FR  27154, Jun e 26, 1975, as amended at  
40 FR 52370. Nov. 1 0 .1S75]
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6 232.12 Cooperation in  obta in in g  support.

T h e  S t a t e  p la n  m u s t  m e e t  a l l  r e ­
q u ire m en ts  o f  th is  s e c t io n .

fa )  T h e  p la n  sh a ll  p r o v id e  t h a t  a s  a  
c o n d itio n  o f  e l ig ib ili ty  f o r  a s s is ta n c e ,  
ea ch  a p p lic a n t  fo r  o r  r e c ip ie n t  o f  
A F D C  w ill b e  r e q u ir e d  to  c o o p e r a te  
(u n le ss  g o o d  ca u se  f o r  r e f u s in g  t o  d o  
so  Is d e te r m in e d  to  e x i s t  In a c c o r d a n c e  
w ith  §§ 2 3 2 .40  t h io u g h  2 3 2 .4 9  o f  t h i s  
c h a p te r )  w ith  t h e  S t a t e  in:

(1 ) I d e n t ify in g  a n d  lo c a t in g  t h e  
p a r e n t o f  a  c h ild  f o r  w h o m  a id  Is 
cla im ed :

(2 ) E s ta b lis h in g  t h e  p a t e r n i t y  o f  a 
c h ild  b o m  o u t  o f  w e d lo c k  f o r  w h o m  
aid  is  c la im ed ;

(3 ) O b ta in in g  su p p o r t  j .a y m e n ts  f o r  
th e  a p p l ic a n t  o r  r e c ip ie n t  a n d  f o r  a  
c h ild  fo r  w h o m  aid  is  c la im e d ;  a n d

(4 ) O b ta in in g  a n y  o t h e r  p a y m e n t s  or  
p r o p e r ty  d u e  th e  a p p l ic a n t  o r  r e c ip i­
e n t  o r  t h e  c h ild .

(b ) T h e  p la n  s h a ll  s p e c i f y  t h a t  coop­
erate In c lu d e s  a n y  o f  t h e  f o lk  v ln g  a c ­
t io n s  t h a t  a r e  r e le v a n t  t o ,  o r  n e c e s s a r y  
for , t h e  a c h ie v e m e n t  o f  t h e  o b je c t iv e s  
sp e c if ie d  in  p a r a g r a p h  ( a )  o f  t h is  s e c ­
tion:

(1 ) A p p e a r in g  a t  a n  o f f i c e  o f  t h e  
S ta te  o r  lo c a l  a g e n c y  o r  t h e  c h i ld  s u p ­
p o r t  a g e n c y  a s  n e c e s s a r y  t o  p r o v id e  
v erb a l o r  w r it te n  in fo r m a t io n ,  o r  d o c u ­
m e n ta r y  e v id e n c e , k n o w n  to , p o s s e s s e d  
by. o r  r e a s o n a b ly  o b ta in a b le  b y  t h e  
a p p lic a n t  or  r ec ip ien t;

(2 ) A p p e a r in g  a s  a  w i t n e s s  a t  J u d ic ia l  
o r  o th e r  h e a r in g s  or  p r o c e e d in g s ;

(3 ) P r o v id in g  in fo r m a t io n , o r  a t t e s t ­
in g  to  t h e  la c k  o f  In fo r m a t io n , u n d e r  
p e n a lty  o f  p er ju ry ; a n d

(4 ) P a y in g  to  th e  c h i ld  su p p o r t  
a g e n c y  a n y  s u p p o r t  p a y m e n t s  r e c e iv e d  
fro m  t h e  a b s e n t  p a r e n t  a f t e r  a n  a s ­
s ig n m e n t  u n d e r  § 2 3 2 .1 1  h a s  b e e n  
m a d e. T h is  In c lu d es  s u p p o r t  p a y m e n ts  
r ec e iv e d  in  t h e  c u r r e n t m o n t h  a n d  a n y  
a m o u n ts  d u e  to  t h e  I V - D  a g e n c y

u n d e r  t h e  I V -D  S t a t e  p la n  p r o v is io n s  
f o r  r e c o v e r y  o f  r e ta in e d  d ir ec t s u p p o r t  
p a y m e n t s  a t  45  C F R  3 0 2 .3 1 (a )(3 )( ii) .

( c )  T h e  p la n  s h a l l  p ro v id e  t h a t ,  if  
t h e  c h i ld  s u p p o r t  a g e n c y  n o t i f ie s  th e  
S t a t e  o r  lo c a l  a g e n c y  o f  e v id e n c e  o f  
f a i lu r e  t o  c o o p e r a te ,  th e  S ta te  o r  lo c a l  
a g e n c y  w ill  a c t  u p o n  t h a t  In fo r m a tio n  
to  e n f o r c e  t h e  e l ig ib ili ty  r e q u ir e m e n ts  
o f  t h is  s e c t io n .

(d )  T h e  p la n  s h a ll  p ro v id e  t h a t ,  if  
t h e  c a r e ta k e r  r e la t iv e  fa ils  to  c o o p e r ­
a t e  a s  r e q u ir e d  b y  .paragraphs ( a )  a n d
(b )  o f  t h i s  s e c t io n ,  t h e  S t a t e  o r  lo c a l  
a g e n c y  w ill:

(1 )  D e n y  a s s is ta n c e  to  th e  c a r e ta k e r  
r e la t iv e  w i t h o u t  reg a rd  to  o th e r  e l i g i ­
b i l i t y  fa c to r s ;  a n d

(2 )  P r o v id e  a s s is ta n c e  to  th e  e l ig ib le  
c h i ld  in  t h e  fo r m  o f  p r o te c t iv e  p a y ­
m e n t s  a s  d e sc r ib e d  in  § 234.60 o f  t h i s  
c h a p te r .  S u c h  a s s is ta n c e  w ill b e  d e t e r ­
m in e d  w i t h o u t  r eg a r d  to  th e  n e e d s  o f  
t h e  c a r e ta k e r  r e la t iv e .

[43 FR  2176, Jan. 16,1978, as amended a t  43 
F R  45747, O ct. 3. 1978; 47 FR 43956, O ct. 5, 
1982)

§ 232.20 T reatm ent o f  child support c o lle c ­
tions m ade in the Child Support E n­
forcem ent Program  as incom e and re­
sources in the T itle  IV -A  Program.

(a )  D e fin it io n .  F o r  p u rp o se s  o f  t h i s  
s e c t io n ,  n o t w it h s t a n d in g  a n y  o t h e r  
r e g u la t io n s  in  t h i s  c h a p te r , s u p p o r t  
c o lle c t io n s ,  m o n t h ly  c o lle c t io n s  a n d  
s u p p o r t  a m o u n ts  f o r  a  m o n th  m e a n  
t h e  a s s ig n e d  a m o u n t  t h a t  th e  s u p p o r t  
e n f o r c e m e n t  a g e n c y  c o lle c ts  fr o m  a n  
a b s e n t  p a r e n t  o r  s p o u s e  o n  a  m o n t h ly  
s u p p o r t  o b l ig a t io n , le s s  t h e  d isr e g a r d ­
e d  s u m  u n d e r  § 3 0 5 .5 1 (b )(1 ),

(b )  T h e  S t a t e  p la n  m u s t  p ro v id e  t h a t  
in  a n y  c a s e  in  w h ic h  su p p o r t  p a y m e n ts  
a r e  c o l le c t e d  fo r  a  r e c ip ie n t  o f  A F D C  
w ith  r e s p e c t  to  w h o m  a n  a s s ig n m e n t  
u n d e r  § 2 3 2 .1 1  is  e f fe c t iv e :
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(1 )  U p o n  n o t i f ic a t io n  b y  t h e  IV -D  
a g e n c y  o f  t h e  a m o u n t  o f  a  su p p o r t  c o l­
le c t io n , t h e  I V -A  a g e n c y  w ill u se  su c h  
a m o u n t  to  r e v ie w  e lig ib i li ty  o f  th e  a s ­
s is ta n c e  u n it  u n d e r  § 2 0 6 .10 (a )(9 )(H ). 
T h is  u s e  o f  t h e s e  a m o u n ts  so  c o lle c te d  
sh a ll  n o t  b e  la t e r  t h a n  th e  seco n d  
m o n th  a f t e r  t h e  m o n th  in  w h ic h  th e  
IV -A  a g e n c y  r e c e iv e d  a  r ep o r t  o f  th e  
m o n th ly  c o l le c t io n s  fr o m  t h e  IV -D  
a g e n c y . In  d e te r m in in g  w h e t h e r  a  s u p ­
p o r t  c o lle c t io n  m a d e  b y  t h e  S ta te 's  IV -  
D  a g e n c y , w h ic h  r e p r e s e n ts  su p p o r t  
a m o u n ts  fo r  a  m o n th  a s  d e te rm in e d  
p u r s u a n t  to  § 3 0 2 .5 1 (a )  o f  t h is  t itle , Is 
s u f f ic ie n t  to  m a k e  t h e  f a m ily  in e lig i­
b le  fo r  a n  a s s is ta n c e  p a y m e n t  fo r  th e  
m o n th  to  w h ic h  th e  r e d e te r m in a tio n  
a p p lie s , t h e  S t a t e  w ill d e te r m in e  if  
s u c h  c o lle c t io n ,  w h e n  tr e a te d  a s if  it  
w ere  in c o m e , m a k e s  t h e  fa m ily  in e lig i­
b le  fo r  a n  a s s is ta n c e  p a y m e n t .  I f  su ch  
tr e a tm e n t  m a k e s  th e  f a m ily  in e lig ib le ,  
t h e  IV -A  a g e n c y  w ill n o t i f y  t h e  fa m ily  
a n d  t h e  I V -D  a g e n c y  o f  t h e  e f fe c t iv e  
d a le  o f  t h e  f a m i ly ’s  In e lig ib ility . T h e  
IV -D  a g e n c y  w il l  tr e a t  t h e  su p p o r t  co l­
le c t io n  t h a t  c a u s e d  in e lig ib i li ty  in a c ­
c o rd a n c e  w ith  § 3 0 2 .3 2 . I f  s u c h  tr ea t­
m e n t  d o e s  n o t  m a k e  t h e  fa m ily  in e lig i­
b le  fo r  a n  a s s is ta n c e  p a y m e n t ,  th e  a s ­
s is ta n c e  p a y m e n t  w ill b e  c a lc u la ted  
w ith o u t  r e g a r d  to  s u c h  c o lle c t io n  
e x c e p t  t h a t ,  w h e n  r e q u ir e d  un d er  
§ 232 .21  s u p p le m e n ta l  p a y m e n ts  m u st  
b e  c a lc u la te d  a n d  issu ed .

(2 ) A n y  p a y m e n t  r e c e iv e d  p u rsu a n t  
t o  § 3 0 2 .5 1 (b ) (3 )  or  (5 )  s h a ll  b e  trea ted  
a s  in c o m e  in  t h e  m o n th  fo l lo w in g  th e  
m o n th  to  w h ic h  th e  r e d e te r m in a t io n  
in  p a r a g r a p h  (a ) ( 1 )  o f  till:, s e c t io n  a p ­
p lies .

(c )  F r o m  a n y  a m o u n ts  o f  a ss is ta n c e  
p a y m e n ts  w h ic h  are  re im b u rsed  by  
s u p p o r t  c o l le c t io n s  m a d e  b y  t h e  IV -D  
a g e n c y , t h e  I V -A  a g e n c y  s h a ll  p a y  th e  
F e d e r a l g o v e r n m e n t  i t s  s h a r e  o f  th e  
c o lle c t io n s  m a d e , a f t e r  t h e  in c en tiv e  
p a y m e n ts , i f  a n y , h a v e  b e e n  m a d e  p u r­

s u a n t  to  § 3 0 2 .5 2  o f  C h a p te r  III o f  th is  
t i t le .

( d )  T h e  S t a t e  p la n  m u s t  p r o v id e  th a t  
t h e  IV -A  a g e n c y , o n  b e h a lf  o f  t h e  IV -  
D  a g e n c y , w ill p r o m p tly  p a y  to  th e  
f a m ily  t h e  su m  d isr e g a r d e d  u n d er  
§ 3 0 5 .5 1 (b )(1 ) .

(Sec. 1102, Socinl Security Act. as amended. 
49 S ta t. 647, as amended; 42 U.S.C. 1302 and 
P art X X III o f Pub. L. 97-35. 248, 95 Stat. 
843, 96 Stat. 324)
(47 F R  5674, Feb. 5. 1982, as amended at 48 
F R  28408, June 21, 1983; 49 FR 35599, Sept. 
10, 1984; 51 FR  29229, Aug. 15. 1986)

§232.21 Com putation o f  a supplem ental 
paym ent when there is n support pay­
m ent.

(a )  T h e  p u r p o se  o f  th is  s e c t io n  is  to  
p r o v id e  fo r  t h e  c o m p u ta t io n  o f  a s u p ­
p le m e n t a l  p a y m e n t  u n d e r  s e c t io n  
4 0 2 (a ) (2 8 )  o f  t h e  S o c ia l  S e c u r ity  A ct. 
W h e n  u sed  In th is  s e c t io n —

" C o u n ta b le  in c o m e ” m e a n s  th e  
a m o u n t  o f  t h e  r e c ip ie n t's  g r o ss  in c o m e  
t h a t  is  u se d  in  t h e  c o m p u ta t io n  o f  th e  
a s s is t a n c e  p a y m e n t  a f te r  a p p lic a t io n  
o f  a l l  d isr e g a rd s , in c lu d in g  w o r k -r e la t­
e d  e x p e n s e s .

" C o u n ta b le  su p p o r t  p a y m e n t"  
m e a n s  t h e  su p p o r t  c o lle c te d  o n  th e  
c u r r e n t  m o n t h ’s  su p p o r t  o b lig a t io n  
l e s s  a n  a m o u n t  n o t  in  e x c e s s  o f  th e  
f i r s t  $ 5 0  c o lle c te d  o n  t h a t  o b lig a t io n .  
I t  a ls o  m e a n s  t h e  e x c e s s  p a y m e n ts  
p a id  to  t h e  r e c ip ie n t  b y  t h e  IV -D  
a g e n c y  u n d e r  45 C F R  3 0 2 .5 1 (b ) (3 )  a n d
(5 ) .

“ D is p o s a b le  in c o m e"  m e a n s  th e  su m  
o f  t h e  a s s is ta n c e  p a y m e n t , a n d  th e  
c o u n t a b le  In co m e  u s e d  In d e te r m in in g  
t h e  a m o u n t  o f  th e  p a y m e n t .

“ A r r e a r a g e s"  m e a n s  a ll c o l le c t io n s  o f  
p a s t  d u e  s u p p o r t  e x c lu s iv e  o f  th o s e  
m a d e  th r o u g h  t h e  F e d e r a l a n d  S t a t e  
in c o m e  ta x  r e fu n d  o f f s e t .

( b )  T h e  S t a t e  p la n  m u s t  p ro v id e  
t h a t ,  i f  t h e  r e d e te r m in a t io n  u n d er
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5 232 .20  in d ic a te s  t h a t  th e  su p p o rt  
p a y m e n t  n a d e  o n  t h e  c u r re n t m o n th ’s  
su p p o r t  o b lig a t io n  w o u ld  n o t  cause  in ­
e lig ib ility , a n d  t h e  S t a t e  p erm itted  r e ­
c ip ie n ts  d u r in g  J u ly  1975 to  r e ta in  
c o u n ta b le  in c o m e  w it h o u t  an  equal r e ­
d u ctio n  in  th e ir  a s s is ta n c e  p a y m en t, 
and i t  c u r r e n t ly  h a s  s u c h  a  p o licy  in  
e ffe c t ,  a  s u p p le m e n ta l  p a y m e n t w ill b e  
c o m p u te d  fo r  t h e  c u r r e n t  m o n th .

( I )  T h e  s u p p le m e n ta l  p a y m e n t fo r  a  
m o n th  s h a ll  e q u a l t h e  m a x im u m  p o r ­
tio n  o f  t h e  to ta l  su p p o r t  co llected  in  
th a t  m o n th  w h ic h  w o u ld  n o t  red u ce  
th e  a s s is ta n c e  p a y m e n t  i f  paid  d irec tly  
to  t h e  fa m ily .  I n  d e te rm in in g  th is  
a m o u n t, t h e  S t a t e  a g e n c y  w ill—

(1) F ir s t  c o n s id e r  Incom e fro m  
so u rc e s  o t h e r  th a n  t h e  su p p o r t c o lle c ­
tion; a n d

(II) I n c lu d e  in  t h e  a m o u n t  o f  su p p o rt  
c o lle c te d  t h e  m a x im u m  a m o u n t o f a n y  
a r re a ra g e s  p a id  w h ic h  w o u ld  n o t  ca u se  
in e lig ib i li ty  i f  p a id  d ir e c t ly  to t h e  
fa m ily .

(2 ) T h e  s u p p le m e n ta l  p a y m e n t w ill 
b e  c o m p u te d  a s  fo llo w s:

(i)  T h e  S t a t e  IV -A  a g e n c y  d e te r ­
m in e s  t h e  a s s is ta n c e  p a y m e n t  w h ich  
w o u ld  r e s u l t  fr o m  tr e a t in g  a s Incom e  
to  t h e  f a m ily  t h e  la r g e s t  a m o u n t o f  
th e  m o n t h ’s  c h i ld  su p p o r t  co lle c tio n ,  
in c lu d in g  a r re a ra g e s , t h a t  w ill n o t  
c a u se  in e l ig ib i l i ty .  U s in g  th a t  a ss is t­
a n c e  p a y m e n t ,  a n d  u s in g  th a t  a m o u n t  
o f  th e  s u p p o r t  c o l le c t io n  a s co u n ta b le  
In com e, d isp o sa b le  In co m e  is  co m p u t­
ed.

(ii)  T h e  S t a t e  a g e n c y  th e n  d e te r ­
m in e s  t h e  a m o u n t  o f  t h e  a ss is ta n ce  
p a y m e n t  fo r  w h ic h  t h e  fa m ily  w ou ld  
be  e l ig ib le  i f  t h e r e  w e re  n o  su p p o rt  
c o lle c t io n . U s in g  t h a t  a ss is ta n c e  p a y ­
m e n t, d is p o s a b le  In c o m e  Is ag a in  co m ­
p u ted .

(ill)  T h e  s u p p le m e n ta l  p a y m e n t is  
th e  a m o u n t  o f  d isp o sa b le  Incom e as  
c o m p u te d  In s t e p  (1) le s s  th e  a m o u n t  
o f  d isp o sa b le  in c o m e  a s  co m p u ted  in  
s te p  ( i i) .

(iv ) Examples:
Example 1. T he S ta te  com putes the assist­

ance paym ent by subtracting Income from 
the need standard and pays the deficit or a 
maximum by fam ily size, whichever Is less: 
(All figures are assum ed nnd do not include 
Income from  any other source.)
Step ii) : Treating countable support pay­

ment as income. Subtract a countable sup­
port paym ent of $100 from  a need standard

o f  $300. T h e  deficit Is $200. Assum e the  
S ta te 's  m axim um  for th is fam ily size Is 
$150; therefore, th e  assistance paym ent 
w ould be $150. T he assistance unit would  
h a v e  a $150 assistance paym ent and the  
$100 countable support paym ent for a total 
disposable Income of $250.

Step (ii) : Not treating countable support 
payment as income. T here Is no Income to 
su btract from  the need standard. T hu s the  
assistance paym ent would be th e  m axim um  
o f  $150 for this fam ily size, which would  
a lso  be the disposable Income.
Step (iff): Taking the difference. T h e  sup­

p lem ental pnym ent Is th e  d ifference be­
tw een  th e  disposable Income com puted  
un der steps (I) and (II), $250 m inus $150, or 
$100.

Example 2. T he S ta te  com putes the assist­
an ce  paym ent by subtracting Income from  a 
reduced need standard and pays the deficit 
or a m axim um  by fam ily size, whichever Is 
less . Assum e a need standard o f $>100, a  rata­
b le  reduction of 70%, and a m axim um  assist­
an ce  paym ent o f $200. Also assum e a  $500 
to ta l child support collection for the m onth, 
$200 of w hich Is the current m onth 's sup­
p o r t  obligation. T he S tate's m inim um  pay­
m e n t Is $5.
Step i i) : Treating countable support pay­

ments as income. D eterm ine the largest 
p a r t o f the $500 child support collection  
w h ich  would not cause Ineligibility If co u n t­
ed  as Income to the assistance unit. T his  
w ou ld  be $279 because th e  S ta te ’s reduced  
n e e d  standard is $280 (70% of $400) and any  
a m o u n t of incom e over $279 would m ake  
th e  fam ily Ineligible. T h e  d eficit would be 
$1. T h e  assistance un it would n o t  receive an 
a ssistan ce  paym ent, however, th ey  would  
h a v e  the $279 support paym ent as dispos­
a b le  Income. No assistance paym ent Is m ade  
b u t the fam ily rem ains eligible under 
§ 233.20(a)(3)(vlll) (C) and (D).
Step (ii) : Not treating countable support 

payment as income. T here Is n o  Income to  
su b tra ct from the reduced need standard, 
th u s  th e  assistance paym ent would be the  
m axim um  of $200 for th is fam ily  size, w hich  
w ou ld  also be the disposable Income.
Step (iff).* Taking the difference. T he su p ­

plem en ta l paym ent Is the difference be­
tw een  the disposal Incomes com puted under  
s te p s  (1) and (11), $280 m inus $200, or $80.

( c )  A  su p p le m e n ta l  p a y m e n t  u n d e r  
t h i s  s e c t io n  m a y  e i t h e r  b e  a d d e d  to  
t h e  a s s is ta n c e  p a y m e n t  f o r  w h ic h  t h e  
u n i t  is  o th e r w is e  e lig ib le ,  t o  m a k e  a  
n e w  t o ta l  a s s is ta n c e  p a y m e n t  f o r  t h e  
m o n t h  o r  b e  issu e d  s e p a r a te ly .  In  t h e  
e x a m p le s  In p a r a g r a p h  (b ) (2 ) ( iv )  o f  
t h i s  s e c t io n ,  th e  n e w  t o t a l  a s s is ta n c e  
p a y m e n t s  w o u ld  b e  $25 0  ($ 1 5 0  p lu s
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$ 1 0 0 )  in  E x a m p le  1, a n d  $2 8 0  ($ 2 0 0  
p lu s  $ 8 0 )  In E x a m p le  2.

(51 F R  29229, Aug. 15. 19861

8 232.30 C ost o f  stu ff or speclul adm inis­
tra tiv e  units.

C o s t  o f  s t a f f  o f  S p e c ia l  A d m in is tr a ­
t iv e  U n i t s  (S A U s)  p r o v id in g  s o c ia l  a n d  
s u p p o r t iv e  s e r v ic e s  u n d e r  t h e  W o r k  I n ­
c e n t iv e  (W I N )  p r o g r a m  is  s u b je c t  to  
F F P  u n d e r  t i t le  IV -A  In a ll ju r is d ic ­
t io n s ,  p u r s u a n t  to  s e c t io n  4 0 3 (d )  o f  th e  
A c t  a n d  45  C F R  2 2 4 .1 4 (d ). C o s t  o f  
s t a f f  w h o  s o le ly  p e r fo r m  o th e r  so c ia l  
s e r v ic e  f u n c t io n s  is  n o t  e lig ib le  fo r  
F F P  u n d e r  t i t le  IV -A , e x c e p t  In 
P u e r t o  R ic o , t h e  V ir g in  I s la n d s , a n d  
G u a m .
141 F R  37701, Sept. 8. 1976. as am ended at 
47 F R  17508. Apr. 23. 19821

8 232.40 C laim ing good cause for refusing  
to  cooperate.

( a )  O pp o rtu n ity  to c la im  good cause. 
T h e  p la n  s h a l l  p r o v id e  t h a t  a n  a p p li­
c a n t  f o r ,  o r  r e c ip ie n t  o f ,  A F D C  w ill  
h a v e  t h e  o p p o r tu n ity  to  c la im  g o o d  
c a u s e  f o r  r e fu s in g  to  c o o p e r a te  a s  r e ­
q u ir e d  b y  § 2 3 2 .1 2 .

(b )  N o tice  to app lican t o r recip ient.
(1 ) T h e  p la n  s h a l l  p r o v id e  th a t:  (1) 
P r io r  t o  r e q u ir in g  c o o p e r a t io n  u n d e r  
§ 2 3 2 .1 2 , t h e  S t a t e  o r  lo c a l  a g e n c y  w ill 
n o t i f y  t h e  a p p l ic a n t  o r  r e c ip ie n t  o f  t h e  
r ig h t  t o  c la im  g o o d  c a u se  a s  a n  e x c e p ­
t io n  t o  t h e  c o o p e r a t io n  r e q u ir e m e n t  
a n d  o f  a l l  t h e  r e q u ir e m e n ts  a p p lic a b le  
to  a  g o o d  c a u s e  d e te r m in a t io n ;

(11) T h e  n o t ic e  w ill b e  in  w r it in g ,  
w it h  a  c o p y  f u r n is h e d  to  t h e  a p p lic a n t  
or r e c ip ie n t ;  a n d

( l i i )  T h e  a p p l ic a n t  o r  r e c ip ie n t  a n d  
t h e  c a s e w o r k e r  w ill a c k n o w le d g e  c h a t  
t h e  a p p l ic a n t  o r  r e c ip ie n t  r e c e iv e d  t h e  
n o t ic e  b y  s ig n in g  a n d  d a t in g  a  c o p y  o f  
t h e  n o t i c e ,  w h ic h  w ill b e  p la c e d  in  th e  
c a s e  r e c o r d .

( 2 )  T h e  n o t ic e  m a y  b e  in  tw o  p a r ts , 
i f  t h e  S t a t e  e le c t s  a  tw o  p a r t  n o tic e :

(I )  T h e  f i r s t  n o t ic e  sh a ll:  (A ) A d v ise  
t h e  a p p l ic a n t  o r  r e c ip ie n t  o f  t h e  p o ­
t e n t ia l  b e n e f i t s  t h e  c h i ld  m a y  d e r iv e  
fr o m  t h e  e s t a b l i s h m e n t  o f  p a te r n ity  
a n d  s e c u r in g  su p p o rt;

( B )  A d v is e  t h e  a p p l ic a n t  o r  r e c ip ie n t  
t h a t  b y  la w , c o o p e r a t io n  In e s t a b l is h ­

in g  p a te r n ity  a n d  se c u r in g  s u p p o r t  is  a  
c o n d itio n  o l e l i g ib i l i t y  fo r  A F D C ;

(C ) A dvise  t h e  a p p l ic a n t  o r  r e c ip ie n t  
o f  th e  s a n c t io n  p ro v id e d  b y  § 232 .12  
fo r  refu sa l to  c o o p e r a t e  w it h o u t  go o d  
cause;

(D )  A d vise  t h e  a p p lic a n t  o r  r e c ip ie n t  
t h a t  good  c a u s e  fo r  r e fu sa l  to  c o o p e r ­
a te  m ay be c la im e d ;  a n d  t h a t  If th e  
S ta te  or lo c a l a g e n c y  d e te r m in e s , in  
acco rd a n ce  w i t h  t h i s  s e c t io n ,  t h a t  
th e r e  Is g o o d  c a u s e ,  t h e  a p p lic a n t  o r  
r ec ip ien t w ill b e  e x c u s e d  fr o m  th e  c o ­
o p era tio n  r e q u ir e m e n t ;  an d

(E ) A dvise  t h e  a p p lic a n t  or  r e c ip ie n t  
th a t  u p on  r e q u e s t ,  or  fo l lo w in g  a  c la im  
o f  good  c a u se , t h e  a g e n c y  w ill p ro v id e  
fu r th e r  n o t ic e  w it h  a d d it io n a l  d e ta ils  
c o n cern in g  g o o d  c a u se .

(ii)  T h e  s e c o n d  n o t ic e ,  w h ic h  w ill be  
p rov ided  p r o m p t ly  u p o n  r e q u e s t  o f  t h e  
a p p lic a n t o r  r e c ip ie n t, o r  fo llo w in g  a 
c la im  o f  g o o d  c a u s e ,  sh a ll:

(A ) In d ic a te  t h a t  t h e  a p p lic a n t  or  r e ­
c ip ie n t  p iu st p r o v id e  c o r r o b o r a t iv e  e v i­
d e n c e  o f a  g o o d  c a u s e  c ir c u m sta n c e  (a s  
sp ec if ie d  In § 2 3 2 ,4 3  (b )  a n d  ( f ) )  a n d  
m u st, w h en  r e q u e s t e d ,  fu r n ish  s u f f i ­
c ie n t  I n fo r m a tio n  lo  p e r m it  t h e  S t a t e  
or lo ca l a g e n c y  t o  In v e s t ig a te  th e  c ir ­
cu m sta n ces;

(B ) In fo rm  t h e  a p p lic a n t  o r  r e c ip ie n t  
t h a t  u p on  r e q u e s t ,  t h e  S t a t e  or  lo c a l  
a g e n c y  w ill p r o v id e  r e a s o n a b le  a s s is t ­
a n c e  in  o b t a in in g  t h e  c o r r o b o r a tiv e  
ev id en ce;

(C ) In fo rm  t h e  a p p lic a n t  o r  r e c ip ie n t  
t' ;at o n  th e  b a s i s  o f  t h e  c o r r o b o r a tiv e  
e v id en ce  s u p p lie d  a n d  t h e  a g e n c y 's  in ­
v e st ig a tio n  i f  n e c e s s a r y ,  t h e  S t a t e  or  
lo ca l a g e n c y  w i l l  d e te r m in e  w h e th e r  
c o o p e ra tio n  w o u ld  b e  a g a in s t  th e  b e s t  
in te r e s ts  o f  t h e  c h i ld  fo r  w h o m  s u p ­
p o r t w ou ld  b e  s o u g h t ;

(D ) L ist t h e  c ir c u m s ta n c e s  (a s  s p e c i ­
f ie d  in § 2 3 2 .4 2 ) u n d e r  w h ic h  c o o p e r a ­
t io n  m ay be d e t e r m in e d  to  b e  a g a in s t  
th e  b e st  in t e r e s t s  o f  t h e  ch ild ;

(E ) In fo rm  t h e  a p p lic a n t  o r  r e c ip ie n t  
t h a t  th e  S t a t e  C h ild  S u p p o r t  E n fo r c e ­
m e n t  a g e n c y  m a y  r ev iew  t h e  S t a t e  or  
lo ca l a g e n c y 's  f in d in g s  a n d  b a s is  fo r  a 
go o d  ca u se  d e t e r m in a t io n  a n d  m a y  
p a rtic ip a te  in  a n y  h e a r in g s  c o n c e r n in g  
th e  Issue o f  g o o d  ca u se ; a n d

(F ) A s a p p l ic a b le ,  ( s e e  § 2 3 2 .49 )  
in fo rm  th e  a p p l ic a n t  o r  r e c ip ie n t  t h a t
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either: The State Child Support En­
forcement agency will not attempt to 
establish paternity and collect support 
In those cnses where the applicant or 
recipient is determined to have good 
cause for refusing to cooperate; or the 
State Child Support Enforcement 
agency may attempt to establish pa­
ternity and collect support In those 
cases where the State or local agency 
determines that this can be done with­
out risk to the applicant or recipient if 
done with out their participation.

(3) The State or local agency may. at 
its option, provide a single combined 
notice that contains all of the ele­
ments in paragraphs (b) (2) (i) and (11) 
of this section.

(4) Appendix A to this Part 232 is a 
suggested two part notice format that 
meets the requirements of this section.

(c) Requirements upon applicant or 
recipient (1) The plan shall provide 
that an applicant for, or recipient of, 
AFDC who refuses to cooperate and 
who claims to have good cause for re­
fusing to cooperate has the burden of 
establishing the existence of a good 
cause circumstance. Such applicant or 
recipient will be required to:

(1) Specify the circumstances (see 
5 232.42) that the applicant or recipi­
ent believes provide sufficient good 
cause for not cooperating.

(11) Corroborate the good cause cir­
cumstances in accordance with 
§ 232.43; and

(ill) If requested, provide sufficient 
Information (such as the putative 
father or absent parent’s name and ad­
dress, if known) to permit an investi­
gation pursuant to § 232.43(g).

(2) The plan shall provide that If the 
requirements of paragraph (c)(1) of 
this section are not met, the State or 
local agency shall on that basis deter­
mine that good cause does not exist.
143 F R  45747, Oct. 3. 1970]

§232.41 D eterm ination of good cause for 
refusal to  cooperate.

The plan shall provide that:
(a) For each applicant for or recipi­

ent of AFDC who claims to have good 
cause, the State or local agency will 
determine, in accordance with 
§§ 232.40, 232.42 and 232.43, whether 
good cause exists.

(b) The State or local agency's final 
determination that good cause does, or 
does not exist will:

(1) Be in writing;
(2) Contain the agency's findings 

and basis for determination; and
(3) Be entered into the AFDC case 

record.
(c) The State or local agency’s deter­

mination of whether or not good cause 
exists will be made within a State es­
tablished time standard that does not 
exceed 45 days from the day the good 
cause claim is made. The State or local 
agency may exceed this time standard 
only where the case record documents 
that the agency needs additional time 
because the information required to 
verify the claim cannot be obtained 
within the time standard or that the 
claimant did not provide corroborative 
evidence within the period required by 
§ 232.43(b).

(d) If the State or local agency de­
termines that good cause does not 
exist:

(1) The applicant or recipient will be 
so notified and afforded an opportuni­
ty to cooperate, withdraw the applica­
tion for assistance, or have the case 
closed; and

(2) Continued refusal to cooperate 
will result In Imposition of the sanc­
tion provided by § 232.12.
(43 FR  45748, Oct. 3,1978]

§ 232.42 Gnoil cause circumstances.
(?) Circumstances under which coop­

eration may be "against the best inter­
ests o f the child." The plan shall pro­
vide that the State or local agency will 
determine that cooperation In estab­
lishing paternity and securing support 
is against the best interests of the 
child only if:

(1) The applicant's or recipient’s co­
operation in establishing paternity or 
securing support is reasonably antici­
pated to result in:

(i) Physical harm to the child for 
whom support is to be sought;

(ii) Emotional harm to the child for 
whom support is to be sought;

(111) Physical harm to the parent or 
caretaker relative with whom the 
child is living which reduces such per­
son’s capacity to care for the child 
adequately;
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(iv) Emotional harm to the parent or 

caretaker relative with whom the 
child is living, of such nature or degree 
that it reduces such person’s capacity 
to care for the child adequately; or

(2) At least one of the following cir­
cumstances exists, and the State or 
local agency believes that because of 
the existence of that circumstance, in 
the particular case, proceeding to es­
tablish paternity or secure support 
would be detrimental to the child for 
whom support would be sought.

(i) The child for whom support is 
sought was conceived as a result of 
incest or forcible rape;

(ii) Legal proceedings for the adop­
tion of the child are pending before a 
court of competent jurisdiction; or

(iil) The applicant or recipient is cur­
rently being assisted by a public or li­
censed private social agency to resolve 
the Issue of whether to keep the child 
or relinquish him for adoption, and 
the discussions have not gone on for 
more than 3 months.

(b) Physical harm and emotional 
harm defined. Physical harm and emo­
tional harm must be of a serious 
nature In order to Justify a finding of 
good cause under paragraph (a)(1) of 
this section. A finding of good cause 
for emotional harm may only be based 
upon a demonstration of an emotional 
Impairment that substantially affects 
the individual’s functioning.

(c) Special considerations related to 
emotional hatvi. The plan shall pro­
vide that, for every good cause deter­
mination which is based in whole or 
part upon the anticipation of emotion­
al harm to the child, the parent or the 
caretaker relative, as provided for in 
paragraphs (a)(1) (11) and (iv) of this 
section, the State or local agency will 
consider the following:

(1) The present emotional state of 
the individual subject to emotional 
harm;

(2) The emotional health history of 
the individual subject to emotional 
harm;

(3) Intensity and probable duration 
of the emotional Impairment;

(4) The degree of cooperation to be 
required; and

(5) The extent of Involvement of the 
child In the paternity establishment or

support enforcement a c tiv ity  to be un­
dertaken.
[ 4 3  FR  4 5 7 4 8 .  Oct. 3. 1 9 7 8 )

§  2 3 2 . 1 3  Proo f o f good-cnusc claim.

The plan sha ll provide tha t:
(a) The S tate or local agency w ill 

make a good-cause dete rm ina tion 
based on the corrobora tive evidence 
supplied by the app licant o r recip ient 
on ly a fte r It has exam ined the evi­
dence and found th a t i t  ac tua lly ve ri­
fies the good-cause claim .

(b ) The app lican t o r rec ip ien t who 
claims good cause m ust provide cor­
robora tive evidence w ith in  20 days 
from  the day the cla im  was made. In 
exceptional cases where the  S tate or 
local agency determ ines the app licant 
o r rec ip ien t requires add itiona l tim e 
because o f the d if f ic u lty  o f obta in ing 
the co rrobora tive evidence, the agency 
sha ll a llow  a reasonable add itiona l 
period o f tim e upon approval by super­
visory personnel.

(c) A good-cause cla im  may be cor­
robora ted w ith  the fo llow ing types o f 
evidence:

(1 ) B ir th  certifica tes o r medical or 
law enfo rcement records w h ich ind i­
cate th a t the ch ild  was conceivsc' as 
the  resu lt o f Incest o r fo rc ib le  rape;

(2 ) C ou rt documents or o the r 
records w h ich Indicate th a t legal p ro­
ceedings fo r adoption are pending 
before a cou rt o f competent ju risd ic­
tion ;
(3 ) C ourt, medical, c rim ina l, ch ild 

pro tective services, social sevices, psy­
chological, o r law enforcement records 
w h ich ind ica te th a t the puta tive 
fa th e r or absent paren t m igh t in f lic t 
physica l o r emotiona l harm  on the 
ch ild  or caretaker re la tive ;

(4) Medica l records w h ich indicate 
emotional hea lth  h is to ry and present 
emotiona l hea lth  status o f the care­
take r re la tive o r the ch ild  fo r whom 
suppo rt wou ld be sought; or, w ritte n  
statements from  a m enta l hea lth  p ro­
fessional ind ica ting a diagnosis or 
prognosis concerning the emotional 
hea lth  o f the  caretaker re la tive or the 
ch ild  fo r whom  suppo rt would be 
sought;

(5) A  w rit te n  statement from  a 
pub lic or licensed p riva te social agency 
th a t the app lican t o r rec ip ien t Is being
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assisted by the agency to resolve the 
issue of whether to keep the child or 
relinquish him for adoption; and

(6) Sworn statements from Individ­
uals other than the applicant or recip­
ient with knowledge of the circum­
stances which provide the basis for the 
good-cause claim.

(d) If after examining the corrobora­
tive evidence submitted by the appli-

' cant or recipient, the State or local 
agency wishes to request additional 
corroborative evidence which is 
needed to permit a good-cause deter­
mination. the agency will:

(1) Promptly notify the applicant or 
recipient that additional corroborative 
evidence is needed; and

(2) Specify the type of document 
which is needed.

(e) Upon request, the State or local 
agency will:

(1) Advise the applicant or recipient 
how to obtain the necessary docu­
ments; and

(2) Make a reasonable effort to 
obtain any specific documents which 
the applicant or recipient is not rea­
sonably able to obtain without assist­
ance.

(f) Where a claim is based on the ap­
plicant’s or recipient’s anticipation of 
physical harm as specified and defined 
in § 232.42 (a) and (b), and corrobora­
tive evidence is not submitted in sup­
port of the claim:

(1) The State or local agency will in­
vestigate the good-cause claim when 
the agency believes that:

(1) The claim is credible without cor­
roborative evidence; and

(ii) Corroborative evidence is not 
available.

(2) Good cause will be found if the 
claimant’s statement and the investi­
gation which is conducted satisfies the 
agency that the applicant or recipient 
has good cause for refusing to cooper­
ate.

(3) A determination that good cause 
exists will be reviewed and approved 
or disapproved by supervisory person­
nel and the agency’s findings will be 
recorded in the case record.

(g) The State or local agency may 
further verify the good-cause claim if 
the applicant’s or recipient's state­
ment of the claim required by 
§ 232.40(c)(l)(l), together with the cor­

roborative evidence do not provide suf­
ficient basis for making a determina­
tion. When the State or local agency 
determines that it is necessary, the 
agency may conduct an investigation 
of good-cause claims to determine that 
good cause does or does not exist.

(h) If it conducts an Investigation of 
a good-cause claim, the State or local 
agency will:

(1) Contact the absent parent or pu­
tative father from whom support 
would be sought if such contact is de­
termined to be necessary to establish 
the good-cause claim; and

(2) Prior to making such necessary 
contact, notify the applicant or recipi­
ent to enable the applicant or recipi­
ent to:

(i) Present additional corroborative 
evidence or information so that con­
tact with the parent or putative father 
becomes unnecessary;

(ii) Withdraw the application for as- 
sistancse or have the case closed; or

(lii) have the good-cause claim 
denied.
[43 PR  45749. Oct. 3, 1978)

§232.41 P artic ipation  by the S tate IV-D 
Agency.

The plan shall provide that:
(a) Prior to making a final determi­

nation of good cause for refusing to 
cooperate, the State or local agency 
will:

(1) Afford the IV-D agency the op­
portunity to review and comment on 
the findings and basis for the pro­
posed determination; and

(2) Consider any recommendation 
from the IV-D agency.

(b) The State or local agency will 
give the IV-D agency the opportunity 
to participate in any hearing (under 
§ 205.10 of this chapter) that results 
from an applicant’s or recipient’s 
appeal of any agency action under 
§§ 232.40 through 232.49.
(43 F R  45749, Oct. 3, 1978]

§ 232.15 Notice to  the IV-D Agency.
The plan shall provide that:
(a) If the notice, required by § 235.70 

of this chapter, has previously been 
provided to the IV-D agency, the 
State or local agency will promptly

96

O ffice o f  Fam ily Assistance, Fam. Supp. Admin., HHS § 232 .49
report to the IV-D agency that good 
cause has been claimed;

(b) The State or local agency will 
promptly report to the IV-D agency 
all cases in which it has determined 
that there Is good cause for refusal to 
cooperate and if applicable, its deter­
mination whether or not child support 
enforcement may proceed without the 
participation of the caretaker relative; 
and

(c) The State and local agency will 
promptly report to the IV-D agency 
all cases in which it has determined 
that there is not good cause for refus­
al to cooperate.
[43 FR  45749, Oct. 3, 1978)

§232.46 G ranting o r continuation  of a s­
sistance.

The plan shall provide that the 
State or local agency will not deny, 
delay, or discontinue assistance pend­
ing a determination of good cause for 
refusal to cooperate If the applicant or 
recipient has complied with the re­
quirements of §§ 232.40(c) and 232.43 
to furnish corroborative evidence and 
Information.
[43 FR 45750, Oct. 3,1978)

6232.47 Periodic revi.w  o f good c o u b c  de­
term ination.

The plan shall provide that the 
State or local agency will:

(a) Periodically review, not less fre­
quently than at each redetermination 
of eligibility required by § 206.10(a)(9) 
of this chapter, those cases in which 
the agency has determined that good 
cause exists based on a circumstance 
that is subject to change; and

<b) If it determines that circum­
stances have changed such that good 
cause no longer exists, it will rescind 
its findings and proceed to enforce the 
requirements of § 232.12 of this chap­
ter.
[43 FR 45750. Oct. 3, 1978)

§ 232.48 Record keeping in good cause.
The plan shall provide that the 

State will maintain records of the ac­
tivities under this section that will 
make it possible to submit to the De­
partment, upon request, data concern­
ing:

(a) The total number of cases in 
which the applicant or recipient 
claimed to have good cause for refus­
ing to cooperate:

(b) The number of cases in which 
the claim was made without corrobo­
rative evidence under the provisions of 
§ 232.43(f);

(c) The total number of cases in 
which the applicant or recipient was 
found to have good cause for refusing 
to cooperate;

(d) The number of cases in which 
the applicant or recipient was found to 
have good cause for refusing to coop­
erate without corroborative evidence 
under the provisions of § 232.43(f);

(e) The number of cases in which 
the applicant or recipient was fund to 
have good cause for refusing to coop­
erate based solely on an examination 
of the corroborative evidence supplied 
by the applicant or recipient with no 
investigation;

(f) The number of cases where good 
cause was claimed by an applicant 
prior to receiving AFDC and the final 
determination that good cause did not 
exist was made after the applicant was 
determined to be eligible for AFDC;

(g) The number of cases in which 
the applicant or recipient was found to 
have good cause for refusing to coop­
erate but there was a determination 
pursuant to § 232.49 that child support 
enforcement may proceed without the 
participation of the caretaker relative; 
and

(h) For those cases in which good 
cause was found, which of the circum­
stances specified in § 232.42 was found 
to exist.
[43 FR  45750. Oct. 3. 1978)
§ 232.49 Enforcement without the enreink- 

cr's cooperation.
The State plan may provide that:
(a) If the State or local agency 

makes a determination that good 
cause exists it will also make a deter­
mination of whether or not child sup­
port enforcement could proceed with­
out risk of harm to the child or care­
taker relative if the enforcement or 
collection activities did not involve 
their participation;

(b) This determination will be in 
writing, contain the agency's findings
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and basis for determination, and be 
entered into the AFDC case record;

(c) If the IV-A agency excuses coop­
eration but determines that the IV-D 
agency may proceed to establish pater­
nity or enforce support, it will notify 
the applicant or recipient to enable 
such individual to withdraw their ap­
plication for assistance or have the 
case closed; and

(d) Prior to making a determination 
under this paragraph, the State or 
local agency will afford the IV-D 
agency an opportunity to review and 
comment on the findings and basis for 
the proposed determination and con­
sider any recommendation from the 
IV-D agency.
[43 FR  45750, Oct. 3. 19781

A p p e n d ix  A — M o d e l  T w o - P a r t  G o o d  
C a d s e  N o t ic e

Tills suggested tw o-part notice form at 
meets th e  notice requirem ents of 
S 232.40(b)(2). T he first notice should be 
provided prior to  requiring th e  applicant's 
o r recip ien t’s cooperation. T he second 
notice should be prom ptly provided If th e  
applicant o r recipient so requests or follow­
ing a claim of good cause. R eceipt of the  
notice will be acknowledged by th e  appli­
cant's o r recipient's and th e  w orker’s signa­
tures. T he  signed copy should be placed In 
th e  AFDC case record w ith  one copy re ­
tained by th e  applicant o r recipient.

Before being used by a  S ta te  th is model 
should be adapted  by substitu ting  th e  ap ­
propriate agencies' names.

N o t ic e  o f  R e q u ir e m e n t  To C o o p e r a t e  a n d
R ig h t  T o  C l a im  G o o d  C a u s e  f o r  R e f u s a l
To C o o p e r a t e  i n  C h il d  S u p p o r t  E n f o r c e ­
m e n t

BENEFITS OF CHILD SUPPO RT ENFORCEMENT

Your cooperation In th e  child support en­
forcem ent process may be of value to you 
and your child because it  m igh t resu lt In 
th e  following benefits;

• F inding th e  absent parent;
• Legally establishing your child 's pa tern i­

ty;
• T he possibility th a t  support paym ents 

m ight be h ig h er th an  your welfare grant; 
and

• T he possibility th a t you a .d your chil­
dren m ay ob tain  rights to  fu tu ie  social secu­
rity. veterans, o r o th er governm ent benefits.

WHAT IS  MEANT BY COOPERATION?

T he law requires you to cooperate with 
th e  welfare and child support agencies to 
get any support owed to you and any of the 
children for whom you w ant AFDC. unless 
you have good cause for no t cooperating.

In  cooperating w ith the  welfare o r child 
support agency, you may be asked to  do one 
or m ore of th e  following things:

• Name th e  paren t of any child applying 
fo r or receiving AFDC, and give Information 
you have to  help find the parent;

• Help determ ine legally who the  fa th e r  Is 
If your child was bom  out of wedlock:

• Give help  to  obtain money owed to  you 
or th e  children  receiving AFDC; and

• Pay to th e  S ta te  any money which Is 
given directly to you by th e  absent parent 
(you will continue to  get your full AFDC 
g ran t from th e  S tate).

You may be required to come to th e  wel­
fa re  office, child support office, o r cou rt to 
sign papers o r give necessary InformaMon.

WHAT IS  MEANT BY GOOD CAUSE?

You m ay have good cause no t to cooper­
a te  In the  S ta te 's  efforts to collect child  sup­
port. You m ay be excused from cooperating 
If you believe th a t  cooperation would no t be 
In th e  best In terest of your child, and  If you 
can provide evidence to support th is  claim.

IF  YOU DO N OT COOPERATE AND YOU DO NOT 
HAVE GOOF CAUSE

•You will be Ineligible for AFDC.
•Y our children will still be eligible for 

AFDC for th e ir  own needs. Y our children’s 
g ran t will go to  ano ther person, called a 
"protective payee,"

H O W  AND W H EN  YOU MAY CLAIM GOOD CAUSE

•If you w ant to claim good cause, you 
m ust tell a  w orker th a t you th ink  you have 
good cause. You can do th is a t  any tim e you 
believe you have good cause n o t to  cooper­
ate.

•If  you claim "good cause” you m ust be 
given a n o th r-  notice. This second notice will 
explain th e  circum stances under w hich the 
W elfare Agency may find good cause, and 
th e  type of evidence or o ther Information 
th e  W elfare Agency needs to decide your 
claim. You m ay also ask for th is second 
notice to  help you decide w hether or no t to 
claim good cause.

I have read  th is notice concerning my 
rig h t to  claim good cause for refusing to co­
operate.

(S ignature of app licant/recip ient)
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(D ate)

I have provided th e  applicant/recip ient 
with a copy of th is notice.

(S ignature of worker)

(D ate)

S ec o n d  N o t ic e  o f  R ig h t  To C l a im  G ood  
C a u s e  f o r  R e f u s a l  T o C o o p e r a t e  in  
C h il d  S u p p o r t  E n f o r c e m e n t

g o o d  c a u s e  c ir c u m s t a n c e s

Y o u  may claim to have good cause for re­
fusing to cooperate If you believe th a t  such 
cooperation would no t be In th e  best Inter­
ests of your child. T he  following are circum­
stances under which th e  W elfare Agency 
may determ ine th a t  you have good cause for 
refusing to  cooperate:

•Cooperation is anticipated to resu lt in se­
rious physical or em otional harm  to th e  
child:

•Cooperation Is anticipated to resu lt In 
physical or em otional harm  to you which Is 
so serious it reduces your ability to care for 
the child adequately;

•The child was born a fte r forcible rape or 
Incest;

•Court proceedings are going on for adop­
tion of th e  child; or 

•You are working w ith an  agency helping 
you to decide w hether to place th e  child for 
adoption.

p r o v in g  go o d  c a u se

I t  Is your responsibility to:
•Provide th e  W elfare Agency w ith the  evi­

dence needed to  determ ine w hether you 
have good cause for refusing to  cooperate 
(If your reason for claiming good cause Is 
your fear of physical harm  and It Is Impossi­
ble to obtain evidence, th e  W elfare Agency 
may still be able to make a good cause de­
term ination a f te r  an Investigation of your 
claim.)

•Give th e  necessary evidence to the 
agency w ithin 20 days a fte r  claiming good 
cause. T he W elfare Agency will give you 
more tim e only If It determ ines th a t  more 
than  20 days are required because of th e  dif­
ficulty In obtaining th e  evidence.

T he W elfare Agency may:
•Decide your claim based on th e  evidence 

which you give to th e  agency, or 
•Decide to  conduct an  Investigation to fu r­

ther verify your claim. If th e  W elfare 
Agency decides an Investigation Is needed, 
you may be required to  give Information, 
such as the absen t paren t's  nam e nnd ad­
dress. to  help  th e  Investigation, T he agency

will no t contac t th e  absent parent w ithout 
first telling you.

N o t e : If you are  an applicant for assist­
ance, you will no t receive your share  of the 
g ran t until you have given the agency the 
evidence n e rd ’d to support your claim, nnd. 
If requested, th e  Information needed to 
perm it an Investigation of your claim.

e x a m p l e s  o f  a c c ept a b l e  e v id e n c e

T he following arc  examples of acceptable 
kinds of evidence the W elfare Agency can 
use in determ ining If good cause exists.

If you need help In getting a copy of any 
of th e  documents, ask th e  W elfare Agency. 
T he W elfare Agency will give you reasona­
ble assistance which Is needed to help you 
obtain the  necessnry documents to support 
your claim.

•B irth  certificates, or medical or law cn- 
forceri'enl records, which Indicate th a t the 
child was conceived as th e  result of incest or 
forcible rape:

•C ourt docum ents or o ther records which 
Indicate I.vat legal proceedings for adoption 
are  pending In court;

•Court, mvdicnl. criminal, child protective 
services, so r 'a l services, psychological, or 
law enforcem ent records which indicate 
th a t  th e  alleged or absent fa ther m ight In­
flic t physical o r cmotionn! harm  on you or 
th e  child;

•Medical records which indicate emotional 
h ea lth  history nnd present health  sta tus of 
you or the  child for whom support would be 
sought; or w ritten  sta tem en ts from a mental 
hea lth  professional indicating a  diagnosis or 
prognosis concerning the cmotionnl health  
of you or the child;

•A w ritten s ta tem en t from a public or pri­
vate agency confirm ing th a t you nrc being 
assisted In resolving the Issue of w hether to 
keep or give up th e  child for adoption: and 

•Sworn sta tem en ts  from individuals, In­
cluding friends, neighbors, clergymen, social 
workers, and medical professionals who 
m ight have knowledge of th e  circumstances 
providing th e  basis of your good cause 
claim.

CHILD S U rrO R T  AGENCY PARTICIPATION AND 
ENFORCEMENT

T he Child Support Enforcem ent Agency 
may review th e  W elfare Agency's findings 
and th e  basis fo r a good cause determ ina­
tion In your case. If you request a hearing 
regarding th is issue of good cause for refus­
ing to cooperate, th e  Child Support En­
forcem ent Agency may participate In tha t 
hearing.

T he Notice m ust Include one of the  fol­
lowing statem ents, as applicable depending 
on the  S ta te  plan option chosen. See 
§ 232.49.
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§233.10 f ’i CFR Ch. II (1 0 -1 -8 7  Edition )
Option 1

If you are  found to have goiK. cause for 
not cooperating, th e  Child Support Enforce­
m ent Agency may a ttem p t to  establish pa­
ternity  or collect support only If th e  Wel­
fare Agency determ ines th a t  th is can be 
done w ithout risk to you or your child. This 
will no t be done w ithout first telling you.

Option 2
If you are  found to have good cause for 

no t cooperating, the Child Support Enforce­
m ent Agency will not a ttem p t to establish 
patern ity  or collect support.

I have read th is notice concerning my 
righ t to  claim good cause for refusing to co­
operate.

(S ignature of applicant/recip ient)

(D ate)

I have provided the npplicant/reclp lent 
with a copy of th is notice.

(S ignature of worker)

(D ate)

[43 PR  45750, Oct. 3, 19781

PART 233— COVERAGE AND CONDI­
TIONS OF ELIGIBILITY IN FINAN­
CIAL ASSISTANCE PROGRAMS

Sec.
233.10 G eneral provisions regarding cover­

age and eligibility.
233.20 Need and am ount of assistance.
233.21 Budgeting m ethods for OA, AB, 

APTD, and AABD.
233.22 D eterm ining eligibility under pro- 

spec* Ive budgeting.
233.23 W hen assistance shall be paid under 

retrospective budgeting.
233.21 R etrospective budgeting; determ in­

ing eligibility and computing the assist­
ance paym ent In th e  Initial one or two 
m onths.

233.25 Retrospective budgeting; computing 
th e  assistance paym ent a fte r th e  Initial 
one or two m onths.

233.25 Retrospective budgeting; determ in­
ing eligibility a fte r th e  initial one or two 
m onths.

Sec.
2 3 3 . 2 7  Supplem ental paym ents under re t­

rospective budgeting.
2 3 3 . 2 8  M onthly reporting.
2 3 3 . 2 9  How m onthly  reports a re  trea ted  

and w hat notices arc required.
2 3 3 . 3 2  Paym ent and budget m onths 

(AFDC).
2 3 3 . 3 3  D eterm ining eligibility prospectlve- 

ly for all pa j'm en t m onths (AFDC).
2 3 3 . 3 4  C om puting th e  assistance paym ent 

In th e  Initial one or two m onths 
(AFDC).

2 3 3 . 3 5  Com puting th e  assistance paym ent 
under retrospective budgeting a f te r  tb e  
initial one or two m onths (AFDC).

2 3 3 . 3 6  M onthly reporting  (AFDC).
2 3 3 . 3 8  Waiver of m onthly  reporting  and 

retrospective budgeting requirem ents; 
AFDC,

2 3 3 . 3 7  How m onth ly  reports a re  trea ted  
and w hat notices are required (AFDC).

2 3 3 . 3 9  Age.
2 3 3 . 4 0  Residence.
2 3 3 . 5 0  Citizenship and alienage.
2 3 3 .5 1  Eligibility of sponsored aliens.
2 3 3 . 5 2  O verpaym ent to aliens.
2 3 3 . 5 3  Support and m aintenance assistance 

(Including hom e energy assistance) In 
AFDC.

2 3 3 . 6 0  Institu tional status.
2 3 3 . 7 0  Blindness.
2 3 3 . 8 0  Disability.
2 3 3 . 9 0  Factors specific to AFDC.
2 3 3 . 1 0 0  D ependent children of unem ployed 

parents.
2 3 3 . 1 0 6  Denial of AFDC benefits to  s trik ­

ers.
2 3 3 . 1 1 0  Foster care m aintenance and  adop­

tion assistance.
2 3 3 . 1 2 0  Emergency assistance to  needy 

families w ith children.
2 3 3 . 1 4 5  E xpiration  of medical assistance 

program s under titles I. IV-A. X, XIV 
and XVI of th e  Social Security Act.

A u t h o r i t y :  Sec. 1 1 0 2 ,  4 9  S ta t. 6 4 7 ;  4 2  
U.S.C. 1 3 0 2 .

§  2 3 3 . 1 0  General provisions regard ing  cov­
erage and eligibility.

(a) State plan reduircments. A S tate 
p lan under t it le  I. IV-A, X, XIV, or 
XVI, o f the Socia l Security A c t must:

(1 ) Specify the groups o f ind iv idua ls , 
based on reasonable classifications, 
th a t w il l be included in the program , 
and a ll the  cond itions o f e lig ib ility  
th a t m ust be m e t by the ind iv idua ls In 
the  groups. The groups selected fo r in ­
clusion in the p lan and the e lig ib ility  
cond itions imposed must no t exclude 
ind iv idua ls o r groups on an a rb itra ry  
o r unreasonable basis, and m us t no t

100
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result in inequitable treatment of Indi­
viduals or groups in the light of the 
provisions and purposes of the public 
assistance titles of the Social Security 
Act. Under this requirement:

(1) A State shall Impose each condi­
tion of eligibility required by the 
Social Security Act; and

(ii) A State may:
(A) Provide more limited public as­

sistance coverage than that provided 
by ihe Act only where the Social Secu­
rity Act or its legislative history au­
thorizes more limited coverage; .

(B) Impose conditions upon appli­
cants for and recipients of public as­
sistance which, if not satisfied, result 
in the denial or termination of public 
assistance, if such conditions assist the 
State in the efficient administration of 
its public assistance programs, or fur­
ther an independent State welfare 
policy, and are not inconsistent with 
the provisions and purposes of the 
Social Security Act.

(ill) There must be clarity as to what 
groups are included in the plan, and 
which are within, and which are out­
side, the scope of Federal financial 
participation.

(iv) Eligibility conditions must be ap­
plied on a consistent and equitable 
basis throughout the State.

(v) A plan under title XVI must have 
the same eligibility conditions and 
other requirements for the aged, 
blind, and disabled, except as other­
wise specifically required or permitted 
by the Act.

(vi) Eligibility conditions or agency 
procedures or methods must not pre­
clude the opportunity for an Individ­
ual to apply and obtain a determina­
tion of eligibility or ineligibility.

(vli) Methods of determining eligibil­
ity must be consistent with the objec­
tive of assisting all eligible persons to 
qualify.

(2) Provide that the State agency 
will establish methods for Identifying 
the expenditures for assistance for 
any groups included in the plan for 
whom Federal financial participation 
in assistance may not be claimed.

(3) In addition, a State plan under 
title IV-A, X, XIV, or XVI of the Act, 
must: Provided that no aid or assist­
ance will be provided under the plan 
to an individual with respect to a

period for which he is receiving aid or 
assistance under a State plan approved 
under any other of such tilles or 
under title I of the Act.

(b) Federal financial participation. 
(1) The provisions which govern Fed­
eral financial participation in assist­
ance payments are set forth in the 
Social Security Act, throughout this 
chapter, and in other policy issuances 
of the Secretary. Where indicated, 
State plan provisions are prerequisite 
to Federal financial participation with 
respect to the applicable group and 
payments. State plan provisions on 
need, the amount of assistance, and 
eligibility determine the limits of Fed­
eral financial participation. Federal fi­
nancial participation is excluded from 
assistance payments in which the 
State refuses to participate because of 
the failure of a local authority to 
apply such State plan provisions.

(2) The following is a summary 
statement regarding the groups for 
whom Federal financial participation 
is available. (More detailed informa­
tion Is given elsewhere.)

(i) OAA—for needy individuals 
under the plan who are 65 years of age 
or older.

(ii) AFDC—for:
(a) Needy children under the plan 

who are:
(1) Under the age of 18, or age 18 if a 

full-time student in a secondary 
school, or In the equivalent level of vo­
cational or technical training, and rea­
sonably expected to complete the pro­
gram before reaching age 19:

(2) Deprived of parental support or 
care by reason of the death, continued 
absence from the home, or physical or 
mental incapacity of a parent, or un­
employment of a principal earner, and

13) Living in the home of a parent or 
of certain relatives specified in the 
Act.

(b) The parent or other caretaker 
relative of a dependent child and, in 
certain situations, the parent's spouse.

(iii) AB—for needy individual's 
under the plan who are blind.

(iv) APTD—for needy individuals 
under the plan who are 18 years of age 
or older and permanently and totally 
disabled.

<v) AABD—for needy individuals 
under the plan who arc aged, blind, or
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IN THE SENATE BY THE JUDICIARY COMMITTEE 

CS FOR SENATE BILL NO. 78 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to information concerning minors."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.10.090 is repealed and reenacted to read:

Sec. 47. 10.090. RECORDS. (a) The court shall make and keep 

records of all cases brought before it. The court's official records 

are not public records and may be inspected only with the court's 

permission and only by persons having a legitimate interest in them. 

Parties and their attorneys or guardians may have access to the court 

file. Duly constituted foster care review boards doing case reviews 

under 42 U.S.C. 671 - 675 may have access to the court file on a case 

under review without court order. Other persons may have access to 

the court files as authorized by statute, or court order for good 

cause shown after notice to the parties, but conditions on their

access or use may be set by the court. A person with access shall

maintain the confidentiality of all information in the court's file.

(b) All information and social records pertaining to a minor 

under the -jurisdiction of the court and prepared by an employee of the 

court or by a federal, state, or municipal agency or an agent, con- 

tractee, or licensee of a federal, state, or municipal agency, in the 

discharge of official duties, including those relating to driver’s 

license action under AS 28.15.185 but excluding those relating to 

offenses listed in AS 47.10.010(b), are privileged and may not be 

disclosed directly or indirectly to anyone without the court's permis­

sion. However, the employee, agency, agent, licensee, or contractee
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may exchange information without a court order with another employee, 

agency, or contractee who needs the information for a legitimate 

purpose. Exchanged information retains its privileged status. Not­

withstanding this subsection, the court shall forward a record of 

adjudication of an offense described in AS 28.15.185(a) to the Depart­

ment of Public Safety, if the court imposes a license revocation under 

AS 28.15.185. A need for information for a legitimate purpose is 

presumed in the following circumstances:

state agency protocol, or regulation.

( c j  When a discoverv request is made by a criminal defendant for 

the records of a child victim where the charge is child exploitation, 

sexual assault, physical assault, abuse, or neglect, the records shall 

be released to the court. The court shall review the records in

CSSB 7 8 ( Jud) - 2 -
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camera. The court shall release relevant material to the defense and 

the prosecution, and shall provide copies to the parties. In 

releasing the material, the court shall enter a written order that 

sets out the specific portions of the record that are released. The 

court may issue protective orders related to the material that are 

necessary to balance the child’s right to privacy against the 

defendant's constitutional rights.

(d) Within 30 days of the date of a minor's 18th birthday or, if 

the court retains .jurisdiction of a minor past the minor's 18th birth­

day, within 30 days of the date on wh*°h the court relinquishes juris­

diction over the minor, the court shall order sealed all the court's 

official records pertaining to that minor, including records of all 

driver's license proceedings under AS 28.15.185, criminal proceedings 

against the minor, and punishments assessed against the minor except 

for traffic offenses. A person may not use these sealed records for 

any purpose except that the court may order their use for good cause 

shown or may order their use in making a presentencing report for the 

court. Prior felony convictions of the juvenile and prior adjudica­

tions of the juvenile as a delinquent for conduct that would have been 

a felony if committed by an adult shall be released for purposes of 

determining the length of a presumptive sentence under AS 12.55.155.

(e) The name or picture of a minor under the jurisdiction of the 

court may not be made public in connection with the minor's status as 

a delinquent child or a child in need of aid unless authorized by 

order of the court, except that the name of a minor who has committed 

more than one felony, has been adjudicated as a delinquent more than 

once for conduct that would have been a felony if committed by an 

adult, or has a combination of a felony arc such an adjudication, 

shall be made public unless the court, for good cause, in certain
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individual cases, enters an order prohibiting the disclosure. If a 

minor has escaped from a detention facility, the court may hold an 

expedited hearing to determine if the minor's name or picture should 

be disclosed in order to protect the minor or the public.

(f) A person who violates a provision of this section is guilty 

of a violation, and upon conviction is punishable by a fine of not 

more than $500.
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Original sponsor: Halford

IN THE SENATE

CS FOR SENATE BILL NO. 78 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to information concerning minors."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.10.090 is repealed and reenacted to read:

Sec. 47.10.090. RECORDS. (a) The court shall make and keep
j—■ (‘h-Q'xZo, *—

records of all cases brought before it (involving minors. The court's 

official records are not public records and may be inspected only with 

the court's permission and only by persons having a legitimate inter­

est in them. Parties and their attorneys or guardians may have access 

to the court file. Duly constituted foster care review boards doing 

case reviews under 42 U.S.C. 671 - 675 may have access to the court 

file on a case under review without court order. Other persons may 

have access to the court files as authorized by statute, or court 

order for good cause shown after notice to the parties, but conditions 

on their access or use may be set by the court. A person with access 

shall maintain the confidentiality of all information in the court's 

file.

(b) All information and social records pertaining to a minor

under the jurisdiction of the court and prepared by an employee of the 

court or by a federal, state, or municipal agency or an agent, con- 

tractee, or licensee of a federal, state, or municipal agency, in the 

discharge of official duties, including those relating to driver's 

license action under AS 28.15.185 but excluding those relating to 

offenses listed in AS 47.10.010(b), are privileged and may not be 

disclosed directly or indirectly to anyone without the court's
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permission. However, the employee, agency, agent, licensee, or con-

tractee may exchange information without a court order with another 

employee, agency, or contractee who needs the information for a legit­

imate purpose. Exchanged information retains its privileged status. 

Notwithstanding this subsection, the court shall forward a record of 

adjudication of an offense described in AS 28.15.185(a) to the Depart­

ment of Public Safety, if the court imposes a license revocation under 

AS 28.15.185. A need for information for a legitimate purpose is 

presumed in the following circumstances:

(1) giving or obtaining information to enforce a court

order;

(2) giving or obtaining information to make a report to the

court;

(3) giving or obtaining information for purposes of treat­

ment ;

(4) giving or obtaining information for purposes of place­

ment of the minor;

(5) giving or obtaining information for purposes of finger­

printing under AS 47.10.097;

(6) furthering investigation or prosecution of crimes 

committed by or against a minor;

(7) furthering investigation of child abuse or neglect

reports;

(8) enforcing licensing statutes ar.d regulations; or

(9) when disclosure is authorized by statute, court rule,

state agency protocol, or regulation.

(c) When a discovery request is made by a criminal defendant for

the records of a child victim where the charge is child exploitation,

sexual assault, physical assault, abuse, or neglect, the records shall 

CSSB 78( ) -2-
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be released to the court. The court shall review the records in
/ p -  .vLf

camera. The court shall release material tha-t— i-s— ra-levan-t, to the
cvv-A A  0 * -  J

defense or to the prosecution, and shall provide copies to the

parties. In releasing the material, the court shall enter a written 

order that sets out the specific portions of the record that are 

released. The court may issue protective orders related to the mate­

rial that are necessary to balance the child's right to privacy 

against the defendant's constitutional rights.

(d) Within 30 days of the date of a minor's 18th birthday or, if 

the court retains jurisdiction of a minor past the minor's 18th birth­

day, within 30 days of the date on which the court relinquishes juris­

diction over the minor, the court shall order sealed all the court's 

official records pertaining to that minor, including records of all 

driver's license proceedings under AS 28. 111. <5, criminal proceedings 

against the minor, and punishments assessed against the minor except 

for traffic offenses. A person may not use these sealed records for 

any purpose except that the court may order their use for good cause 

shown or may order their use in making a presentencing report for the 

court. Prior felony convictions of the juvenile and prior adjudica­

tions of the juvenile as a delinquent for conduct that would have been 

a felony if committed by an adult shall be released for purposes of 

determining the length of a presumptive sentence under AS 12.55.155.

(e) The name or picture of a minor under the jurisdiction of the 

court may not be made public in connection with the minor's status as 

a delinquent child or a child in need of aid unless authorized by 

order of the court, except that the name of a minor who has committed 

more than one felony, has been adjudicated as a delinquent more than 

once for conduct that would have been a felony if committed by an 

adult, or has a combination of a felony and such an adjudication,
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shall be made p u blic unles s the court, for g o o d  cause, in certain 

individual cases, enters an o r d e r  p rohib i t i n g  the disclosure. If a 

m i n o r  has e s cape d from a d e t e n t i o n  facility, the court may h o l d  an 

e x p e dited h e a ring to deter mine if the minor's name or picture should 

be disclosed in o rde r to p r o t e c t  the m i n o r  or the public.

(f) A  p e r s o n  who v i o la tes a p r o v ision of this section is guilty 

of a violation, and upon c o n v i c t i o n  is punishable b y  a fine of not 

more than $500.
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OFFICE OF PUBLIC ADVOCACY

STEVE COWPER. GOVERNOR

900 W.5TH AVENUE 
/  SUITE 525
' ANCHORAGE, ALASKA 99501

PHONE: (907) 274-1694

J a n u a r y  26, 1989

RECEIVED
JAN 3 0 1989
JAN FAIKS

T he Honorable R i c k  H a l f o r d  SENATE OFFICE
Alaska State L e g i s l a t u r e  
P.O. Box V  
Juneau, AK 99811

ATTN: Ms. T h e r e s a  Maser

RE: Senate Bill 78

Dear Senator H a l f o r d  and Ms. Maser:

Pursuant to my t e l e p h o n e  c o n v e r s a t i o n s  of January 24th and 25th, 
w i t h  Ms. Maser, I have  e n c l o s e d  a copy of a brief the O ffice of 
Public A d v o c a c y  r e c e n t l y  filed w i t h  the A laska Supreme Court 
regarding the issue of c o n f i d e n t i a l i t y  of a child's D i v i s i o n  of 
Family and Youth Servi ces (DFYS) records. C u r r ently this case is 
being revi ewed by the A l aska S u pr eme C o u r t  to determine w h e t h e r  
or not the appeal is m o o t  due to the D e p a r t m e n t  of Law ha ving 
recently d e cided not to initiate c r i m i n a l  proceedings.

The Office of Public A d v o c a c y  is c o m m i t t e d  to future litigation 
to protect the p r i v a c y  rights of c h i l d r e n  who are in the legal 
custody of DFYS. It is OPA's p o s i t i o n  that a child's DFYS file 
contains highly s e n s itive i n f o r m a t i o n  w h i c h  should not be 
released for p u r p o s e s  other than the c h i l d  in need of aid (CINA) 
procee ding unless there has b e e n  p r i o r  notic e and court r e v i e w  of 
the file to d e t e r m i n e  w h a t  information, if any, can be released.

The Office of P ublic A d v o c a c y  w i l l  be sending a position p ape r in 
the near future af ter we have had an opporti’nity to fully review 
SB78 and recent amendments. P l e a s e  a p p rise us ahead of time as
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to w h e n  SB78 w i l l  be reviewed by the Senate J u d i c i a r y  Committee. 
T h a n k  you for y o u r  assistance and cooperation. Please do not 
h e s itate to c o n t a c t  me if you have any questions.

Sincerely,

O F F I C E  OF PUBLIC A D V O C A C Y

Ph i l i p  J. McCarthy, Jr.
D e p u t y  P u blic A d v ocate

P J M:l gr

cc: Charles S. C h r i s t e n s e n  III
Counsel
Senate J u d i c i a r y  Committee 
P.O. Box V  
Juneau, A K  99811

Brant G. M c G e e
Public A d v o c a t e
Office of P ublic Advocacy

Enclos ure



THE SUPREME COURT OF THE STATE OF ALASKA

In t h e  M a t t e r :
/

4
A  M i n o r  U n d e r  the Age of 
E i g h t e e n  (18) Years.

M b
A p p e l l a n t

v s .

S tate of A l a s k a  and

A p p e l l e e s

NO. S-2915
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C O N S T I T U T I O N A L  P R OVISIONS , STATUTES 
A N D  RULES R E L I E D  UPON

C o n s titut ional P rovisions

U nited States Constitution, A m e n d m e n t  I [1791]
p r o v i d e s :

Congress shall m a k e  no law respe c t i n g  an 
e s t a b l i s h m e n t  of religion, or p r o h i b i t i n g  the 
free exerc ise thereof; or a b r i d g i n g  the 
freedom of speech, or o f  the press; or the 
r ight of the people to assemble, and to 
p e t i t i o n  the G o v e r n m e n t  for a redress of 
g r i e v a n c e s .

A m e n dment  IV [1791] provides:

The right of the p e o p l e  to be secure in their 
persons, houses, papers, and effects, a g a i n s t  
u n r e a s o n a b l e  searches and seizures, shall not 
be violated, and no W a r r a n t s  shall issue, b u t  
upon probable cause, s u p p o r t e d  by O a t h  of 
affirmation, and p a r t i c u l a r l y  d e s c r i b i n g  the 
place to be searched, and the persons or 
things to be seized.

A mendment XIV [1868], Sect ion 1 provides:

All p e rso ns born or n a t u r a l i z e d  in the U n i t e d  
States, a n d  subject to the jurisdiction 
thereof, are citizens o f  the United States 
and of the State w h e r e i n  t h e y  reside. No 
State shall make or e n f o r c e  any law w h i c h  
shall a b ridge the p r i v i l e g e s  or immunities of 
citizens of the U n i t e d  States; nor shall any 
State d e prive  any p e r s o n  of life, liberty, or 
property, w i th out the due p r o c e s s  of law; nor 
deny to a n y  p e r s o n  w i t h i n  its jurisdi ction 
the equal p r o t e c t i o n  o f  the laws.

A lask a Constitution, A r ticle 1, § 22 provides:

The right of the p e o p l e  to p r iva cy is 
r e c o g n i z e d  and shall n o t  be infringed. The 
legisla ture shall i m p l e m e n t  this section.



S t a t u t e s

(a) The supreme c o u r t  has final appellate 
j u r i s d i c t i o n  in all actions and proceedings. 
However, a party has only one appeal as a 
m a t t e r  of right f r o m  an a c t i o n  or p r o c e e d i n g  
c o m m e n c e d  in e i t h e r  the d i s t r i c t  court or the 
super i o r  court.

(b) A p p e a l  to the sup reme c o u r t  is a m a t t e r  
o f  right o n l y  in t h o s e  a c tion s and 
p r o c e e d i n g s  from w h i c h  there is no right of 
a p p e a l  to the c o u r t  of appeals under AS
22.07.020 or the the s u p e r i o r  court under AS
2 2.10.020 or AS 22.15.240.

A l a s k a  Statute 47.10.070

Heari n g s  The c o u r t  m a y  c o n d u c t  the h e a r i n g  
in an informal m a n n e r  in the c o u r t r o o m  or in 
chambers. A  h e a r i n g  m a y  be h e l d  b efor e a 
y o u n g  a d u l t  a d v i s o r y  panel in accordance w i t h  
A S  47.10.075. The c o u r t  shall give notice of 
t h e  h e a r i n g  to the d e p a r t m e n t  and it m a y  s e n d  
^ r e p r e s e n t a t i v e  to the hearing. The court 
shall also transmit a copy of the p e t i t i o n  to 
t he department. T h e  r e p r e s e n t a t i v e  of the 
d e p a r t m e n t  may also be h e a r d  at the hearing. 
T h e  p ublic  shall be e x c l u d e d  from the 
hearing, b u t  the court, in its discretion, 
m a y  p e r m i t  individ uals to a t t e n d  a hearing, 
if their a t t e n d a n c e  is c o m p a t i b l e  w i t h  the 
b e s t  interests of the minor. N o t h i n g  in this 
s e c t i o n  m a y  be a p p l i e d  in such a way as to 
d e n y  a child's r i g h t s  to a p u b l i c  trial and 
to a trial by jury.*5l0(l) art I ch 145 S LA 
1957; a m  § 1 ch 49 S L A  1966; am § 53 ch 71 
S L A  1972)

A l a s k a  S t atute  47.10.080(c) a n d  (i)

(c) If the court finds that  the m i n o r  is a 
c h i l d  in need of aid, it shall

A l a s k a  S t a t u t e  2 2 . 0 5 . 0 1 0 ( a )  a n d  (b)

- v i i -



(1) o rder the m i n o r  c o m m i t t e d  to the 
d e p a r t m e n t  for p l a c e m e n t  in an a p p r o p r i a t e  
s e t t i n g  for a p e r i o d  of ti me not to e x c e e d  
t w o  years or in any eve nt p a s t  the d a t e  the 
m i n o r  b e co mes 19 y e a r s  of age, e x c e p t  that 
t h e  d e p a r t m e n t  m a y  p e t i t i o n  for and the court 
m a y  grant in a h e a r i n g  (A) t w o - y e a r  
e x t e n s i o n s  of c o m m i t m e n t  w h i c h  do n o t  e x t e n d  
b e y o n d  the m i n o r ' s  19th b i r t h d a y  if the 
e x t e n s i o n  is in th e best i n t e r e s t s  of the 
m i n o r  a n d  the public; and (B) an a d d i t i o n a l  
o n e - y e a r  p e r i o d  of s u p e r v i s i o n  p a s t  age 19 if 
t h e  c o n t i n u e d  s u p e r v i s i o n  is in the b e s t  
i n t e r e s t s  of the p e r s o n  and the p e r s o n  
c o n s e n t s  to it; t he department, m a y  t r a n s f e r  
t he minor, in the m i n o r ' s  b e s t  interests,

r- f r o m  one p l a c e m e n t  s e t t i n g  to another, and
'■ th e  minor, the m i n o r ' s  p a r e n t s  or guardian,

a n d  the m i n o r ' s  a t t o r n e y  are e n t i t l e d  to 
r e a s o n a b l e  notice of the transfer;

(2) order  the m i n o r  r e l e a s e d  to t h e  m i n o r ' s  
parents, guardian, or some o t h e r  s u i t a b l e  
person, and, in a p p r o p r i a t e  cases, o r d e r  the 
parents, guardian, or other p e r s o n  to p r o v i d e  
m e d i c a l  or other ca re and treatment; if the 
c o u r t  relea ses the minor, it shall d i r e c t  the

t d e p a r t m e n t  to s u p e rvise the care and
t r e a t m e n t  given to the minor, b u t  the c o u r t  
m a y  dispense w i t h  the d e p a r t m e n t ' s  
s u p e r v i s i o n  if the c o u r t  finds that the adult 
to w h o m  the m i n o r  is r e l e a s e d  w i l l  a d e q u a t e l y  
c a r e  for the m i n o r  w i t h o u t  sup ervision; the 
d e p a r t m e n t ' s  s u p e r v i s i o n  m a y  not e x c e e d  two 
y e a r s  or in any e v e n t  e x t e n d  p a s t  th e date 
t h e  m i n o r  reaches age 19, e x c e p t  t h a t  the 
d e p a r t m e n t  m a y  p e t i t i o n  for a n d  the court m a y  
g r a n t  in a h e aring

(A) two- year e x t e n s i o n s  of s u p e r v i s i o n  
w h i c h  do not e xtend b e y o n d  the m i n o r ' s  19th 
b i r t h d a y  if the e x t e n s i o n  is in the best 
i n t e rests  of the m i n o r  and the public; and

(B ) an ad diti o n a l  o n e - y e a r  p e r i o d  of 
s u p e r v i s i o n  past age 19 if the c o n t i n u e d  
s u p e r v i s i o n  is in the best  i n t e r e s t s  of the 
p e r s o n  and the p e r s o n  c o n s e n t s  to it; or

(3) by order, u p o n  a s h ow ing in the 
a d j u d i c a t i o n  by c l e a r  and c o n v i n c i n g  e v i d e n c e  
t h a t  there is a c h i l d  in n e e d  of a i d  under



AS 4 7 . 1 0 . 0 1 0 ( a ) (2) as a r e s u l t  of p a r ent al 
c o n d u c t  a n d  upon a showing in the d i s p o s i t i o n  
by clear and c o n v i n c i n g  e v i d e n c e  that the 
p a r e n t a l  c o n d u c t  is likely to c o n t i n u e  to 
e x i s t  if there is no t e r m i n a t i o n  of paren t a l  
rights, t e r m i n a t e  p a r e n t a l  r i g h t s  and 
r e s p o n s i b i l i t i e s  of one or b o t h  parents and 
c o m m i t  the c hild to the d e p a r t m e n t  or to a 
le g a l l y  a p p o i n t e d  g u a r d i n g  o f  the p e r s o n  of 
the child, and the d e p a r t m e n t  or guardian 
shall r eport a n n u a l l y  to the c o u r t  on efforts 
b e i n g  m a d e  to find a p e r m a n e n t  p l a c e m e n t  for 
the child.

(i) A  minor, the m i nor' s p a r e n t s  or 
g u a r d i a n  a c t i n g  on the m i n o r ' s  behalf, or the 
d e p a r t m e n t  may a ppeal  a j u d g m e n t  or order, or 
t h e  stay, modifi c a t i o n ,  s e t t i n g  aside, 
revocation, or e n l a r g e m e n t  of a j u d gment  or 
o r d e r  i ssu ed by the c o u r t  u n d e r  this chapter.

Statue 47.10.090(a)

(a) The court shall m a k e  a n d  k e e p  records 
of all cases b r o u g h t  before it. The court's 
o f f i c i a l  r e cor ds m a y  be i n s p e c t e d  on ly w i t h  
t he c o urt's p e r m i s s i o n  and o n l y  by persons 
h a v i n g  a legitim ate interest in them. All 
i n f o r m a t i o n  and so cial r e cords p e r t a i n i n g  to 
a m i n o r  and p r e p a r e d  by an e m p l o y e e  of the 
c o u r t  or b y  a federal state or city agency in 
the d i s c h a r g e  o f  the e m p l o y e e ' s  or agency's 
o f f i c i a l  duty, i n c l udin g t r af fic offens es and 
d r i v e r ' s  license a c t i o n  u n d e r  AS 28.15.185, 
are p r i v i l e g e d  and m a y  not be d i s c l o s e d  
d i r e c t l y  or ind ire c t l y  to a n y o n e  w i t h o u t  the 
co u r t ' s  permission. However, a state or 
c i t y  l a w - e n f o r c e m e n t  agency shall disclose 
i n f o r m a t i o n  r e g a r d i n g  a case w h i c h  is needed 
b y  the p e r s o n  or a gency  c h a r g e d  w i t h  m a k i n g  a 
p r e l i m i n a r y  i n v e s t i g a t i o n  for the i n formation 
of the court. The court shall forward a 
r e c o r d  of a d j u d i c a t i o n  of a v i o l a t i o n  of an 
o f f e n s e  listed in AS 28.15.185(a) to the 
D e p a r t m e n t  of Public Safety, if the court 
imposes a license r e v o c a t i o n  u n d e r  AS
28.15.185. W i t h i n  30 days of the date of a 
m i n o r ' s  18th b i r t h d a y  or, if the court



r e t a i n s  juris d i c t i o n  of a m i n o r  past the 
m i n o r ' s  18th birthday, w i t h i n  30 days of the 
d a t e  on w h i c h  the court r e l i n q u i s h e s  
j u r i s d i c t i o n  over the minor, the court shall 
o r d e r  sealed all the c o u r t ' s  o f f i c i a l  
records, i nf ormation and s o c i a l  records 
p e r t a i n i n g  to that minor,.- as w e l l  as records 
of all d r i v e r ' s  license p r o c e e d i n g s  under AS
28.15.185, c r i min al p r o c e e d i n g s  against the 
m i n o r  and pu nish m e n t s  a s s e s s e d  a g a inst the 
m i n o r  e x c e p t  for traffic o f f e n s e s .  A  person 
m a y  order their use for g o o d  c a u s e  shown or 
m a y  order their use by an o f f i c e r  of the 
c o u r t  in m a k i n g  a p r e s e n t e n c i n g  report for 
the court.

A l a s k a  Statute .47.17. 020 (c)

(c) If the person m a k i n g  a r e p o r t  of harm 
u n d e r  this secti on cannot r e a s o n a b l y  contact 
the n e arest office of the d e p a r t m e n t  and 
i m m e d i a t e  action is n e c e s s a r y  for the 
w e l l - b e i n g  of the child, t h e  p e r s o n  shall 
m a k e  the report to a p eace officer. The 
p e a c e  o f f i c e r  shall take i m m e d i a t e  action to 
p r o t e c t  the child and shall, at the earliest 
opportu nity, notify the n e a r e s t  office of the 
department.

A l a s k a  Statute 47.17.025

(a) A  law e n f o r c e m e n t  a g e n c y  shall 
i m m e d i a t e l y  n o tify  the d e p a r t m e n t  of the 
r e c e i p t  of a r e port of h a r m  to a child from 
abuse. U p o n  receipt from a n y  source of a 
r e p o r t  of h a r m  to a child f r o m  abuse, the 
d e p a r t m e n t  shall n o t i f y  the D e p a r t m e n t  of L a w  
a nd investigate the report and, w i t h i n  72 
h o u r s  of the recei pt of the report, shall 
p r o v i d e  a w r i t t e n  report o f  its i n v estigatio n 
of the h a r m  to a child from abuse to the 
D e p a r t m e n t  of Law for review.

(b) The report of h a r m  to a c h i l d  from 
abuse r e q u i r e d  from the d e p a r t m e n t  by this 
section  shall include:

(1) the names and a d d r e s s e s  o f  the child 
a nd the chil d's p a r e n t  or o t h e r  persons 
r e s p o n s i b l e  for the child 's care, if known;



(2) t h e  age a n d  sex of the child;
(3) the na ture and extent o f  the har m to 

the child from abuse;
(4) the name and age and a d d r e s s  of the 

p e r s o n  k n o w n  or b e l i e v e d  to b e  r esponsibl e 
for the h a r m  to the child from abuse, if 
k n o w n ;

(5) i nformat ion that the d e p a r t m e n t  
b e l i e v e s  m a y  be h e l p f u l  in e s t a b l i s h i n g  the 
i d e n t i t y  of the p e r s o n  b e l i e v e d  to have c a u s e d  
t he h a r m  to the c h i l d  from abuse. (§ 6 ch 104 
S L A  1982)

Alaska S t a t u t e  47.17.040(b)

(b) I n v e s t i g a t i o n  reports a n d  reports of 
h a r m  filed under this c h ap ter are c o n s i d e r e d  
c o n f i d e n t i a l  and are not s u b j e c t  to public 
inspec tion and c o p y i n g  under A S  09.25.110 a n d  
09.25.120. -However, in a c c o r d a n c e  wi th 
de p a r t m e n t  regulations, i n v e s t i g a t i o n  reports 
m a y  be used by a p p r o p r i a t e  g o v e r n m e n t a l  
ag e n c i e s  w i t h  c h i l d - p r o t e c t i o n  functions, 
inside and outsid e Alaska, in c o n n e c t i o n  w i t h  
in v e stigat ions or judicial p r o c e e d i n g s  
i n v o lving child abuse, neglect, or custody.
A person, not a cting in accordance, with 
d e p a r t m e n t  regulations, w h o  m a k e s  public 
inform a t i o n  c o n t a i n e d  in c o n f i d e n t i a l  r e ports 
is guilty of a misd emeanor. (§ 1 ch 100 SLA 
1971; a m  § 2 ch 222 SLA 1976)

Rules

Alaska R. C r i m i n a l  P . 1 6 (a) and ( b ) (1)

(a) Scope of Discovery. In orde r to p r o v i d e  
a d e q u a t e  inform a t i o n  for i n f o r m e d  pleas, 
ex p e d i t e  trial, m i n i m i z e  surprise, afford 
o p p o r t u n i t y  for e f f e ctive cross- e x a m i n a t i o n ,  
a n d  m e e t  the require ments of d u e  process, 
d i s c o v e r y  prior to trial s h o u l d  be as full 
a n d  free as p o s s i b l e  c o n s i s t e n t  w i t h  
p r o t e c t i o n  of persons, e f f e c t i v e  law 
enforcement, and the advers ary system.

(b) Di sclosure to the Accused.
(1) I n format ion within P o s s e s s i o n  or 

C o n t r o l  of P r o s e c u t i n g  Attorney: E xcept as
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is o t h e r w i s e  p r o v i d e d  as to m a t t e r s  not 
subject to d i s c l o s u r e  and p r o t e c t i v e  orders, 
the p r o s e c u t i n g  a t t o r n e y  shall d i s c l o s e  the 
following i n f o r m a t i o n  w i t h i n  his p o s s e s s i o n  
or control to d e fense  coun sel a n d  make 
available for inspe ction a n d  copying:

(i) T h e  names a n d  a d d r e s s e s  of persons 
k n o w n  by the g o v e r n m e n t  to have knowledge of 
r e l e v a n t  facts and t h e i r  w r i t t e n  or r e c orded  
st a t e m e n t s  or s u m m a r i e s  of statements.

(ii) A n y  w r i t t e n  or r e c o r d e d  statement s a n d  
s u m m a r i e s  of s tate m e n t s  and the substance of 
an y  oral statements m a d e  b y  the accused;

■ . . .  (iii) A n y  w r i t t e n  or r e c o r d e d  statement s and 
^ s u m m ar ies of s t a t e m e n t s  and the substance of

an y  oral statements m a d e  by a co-defendant;

(iv) Any reports or s t a t e m e n t s  o f  experts, 
m a d e  in c o n n e c t i o n  w i t h  the p a r t i c u l a r  case, 
i n c l u d i n g  results o f  p h y s i c a l  or m en tal 
e x a m i n a t i o n s  and o f  s cient i f i c  tests, 
e x p e r i m e n t s  or comparisons;

(v) Any books, papers, documents, p h o t o g r a p h s  
or t a n gi ble objects, w h i c h  the p r o s e c u t i n g  
a t t o r n e y  intends to use in the h e a ring or 
t r i a l  w h i c h  were o b t a i n e d  from or b e long to 
the accused; and

(vi) Any record of p r i o r  c r i m i n a l  c o n v i c t i o n s  
o f  the d e f e n d a n t  a n d  of per sons w h o m  the 
p r o s e c u t i n g  a t t orne y intends to call as 
w i t n e s s e s  at the h e a r i n g  or trial.

A l a s k a  R. of E v i d e n c e  5 0 4 ( a ) (3) & (4)

P h y s i c i a n  and P s y c h o t h e r a p i s t - P a t i e n t  
Pr i v i l e g e

(a) Def initions. As used in this rule:

(3) A  p s y c h o t h e r a p i s t  is (A) a person 
a u t h o r i z e d  to p r a c t i c e  m e d i c i n e  in any state 
or nation, or r e a s o n a b l y  b e l i e v e d  by the 
p a t i e n t  so to be, w h i l e  e n g aged in the
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d i a g n o s i s  or t r e a t m e n t  of a m e n t a l  or 
e m o t i o n a l  condition, i n c l u d i n g  alcohol or 
d r u g  addiction, or (B) a p e r s o n  licensee or 
c e r t i f i e d  as a p s y c h o l o g i s t  or p s y c h o l o g i c a l  
e x a m i n e r  under the laws of a n y  state or 
n a t i o n  or r e a s o n a b l y  b e l i e v e d  by the p a t i e n t  
to so be, while s i m i l a r l y  engaged.

(4) A  c o m m u n i c a t i o n  is c o n f i d e n t i a l  if not 
i n t e n d e d  to be d i s c l o s e d  to th ird persons 
o t h e r  than those p r e s e n t  to further the 
i n t e r e s t  o f  the p a t i e n t  in t h e  consul tation, 
e x a m i n a t i o n , . o r  interview, or persons 
r e a s o n a b l e  n e c e s s a r y  for the t r a n s m i s s i o n  of 
the communication, o r  p e r sons who are 
p a r t i c i p a t i n g  in the d i a g n o s i s  and t r e a t m e n t  
u n d e r  the d i r e ct ion o f  the p h y s i c i a n  or 
p sychothera pist, i n c l u d i n g  m e m b e r s  of the 
p a t i e n t ' s  family.

(b) G e neral Rule o f  Privilege. A  p a t i e n t  
has a p rivilege to r e f u s e  to d i s c l o s e  and to 
p r e v e n t  any other p e r s o n  from d i s c l o s i n g  
c o n f i d e n t i a l  c o m m u n i c a t i o n s  m a d e  for the 
p u r p o s e  of diagno sis or t r e a t m e n t  of his 
physical, mental or e m o t i o n a l  conditions, 
i n c l uding alcohol or drug, addiction', among 
himrelf, his p h y s i c i a n  or p s y c h o t h e r a p i s t ,  or 
p e r s o n s  w h o  are p a r t i c i p a t i n g  in the 
d i a g n o s i s  or

(d) Exceptions. T h e r e  is no p r i v i l e g e  
u n d e r  this rule:

(7) Criminal P roc eeding. F o r  
p h y s i c i a n - p a t i e n t  c o m m u n i c a t i o n s  in a 
c r i m i n a l  proceeding. This e x c e p t i o n  does not 
a p p l y  to the p s y c h o t h e r a p i s t - p a t i e n t  
privilege.

Alaska R. of E v i dence 510.

W a i v e r  of Privilege b y  V o l u n t a r y  D i s c l o s u r e

A  p erson  upon w h o m  these rules c o n f e r  a 
p r i v i l e g e  against d i s c l o s u r e  of the 
c o n f i d e n t i a l  m a t t e r  or c o m m u n i c a t i o n  w a i v e s  
the privile ge if he or his p r e d e c e s s o r  w h i l e  
h o l d e r  of the p r i v i l e g e  v o l u n t a r i l y  d i s c l o s e s
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or consents to d i s c l o s u r e  of a n y  s ignificant 
p a r t  of the m a t t e r  or communicatio n. This 
rule does not apply if the d i s c l o s u r e  is 
i tself a p r i v i l e g e d  c o m m u nication.
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S T A T E M E N T  OF J U R I S D I C T I O N  

a p p e a l s  to the S u p r e m e  Court f r o m  the 

F i n a l  Order o f  the Superi or C o u r t  denying h e r  m o t i o n  

for a prot ec t i v e  order. Th e S u p e r i o r  Cour t's order w a s  

entered on J u l y  26, 1988 by the H o n o r a b l e  V i c t o r  D. 

Carlson, J u d g e  of the S u p e r i o r  C o u r t  at Anchorage, 

Alaska. (R. 55) . N o t i c e  of A p p e a l  w as timely filed by

a m  (r. 5 9 ).

T h i s  a p p e a l  is b r o u g h t  as a m a t t e r  of right 

pursuant to A S  22.05.010(b) a n d  A S  4 7 . 1 0 . 0 8 0 (i). This 

c ourt has j u r i s d i c t i o n  p u r s u a n t  to AS 22.05.010(a) a nd

(b) .



S T A T E M E N T  O F  I S S U E S  P R E S E N T E D  F O R  R E V I E W

1. T h e  trial cou rt e r r e d  in holding tha t 

DFYS' policy o f  releasi ng, w i t h o u t  p rior notice or 

c o u r t  approval, 4 M H 9 I D F Y S  r e c o r d s  to the D . A . ' s  

o f f i c e  is not i n  v i o l a t i o n  of AS 47.10.090(a).

2. T h e  trial court e r r e d  in holding t h a t  

D F Y S 1 Policy o f  f r e e l y  d i s s e m i n a t i n g  0 Q E 8 B  D F Y S  

records to the D . A . ' s  office, w i t h o u t  notice c r  p r i o r  

c o u r t  approval, d i d  n o t  v i o late  • B H B H P c o n s t i t u t i o n a l  

r i g h t  of privacy.

3. T h e  trial court e r r e d  in holding t h a t  

DFYS' policy o f  r e l e a s i n g  9 8 B 3 B I  DFYS records t o  the

•D.A.'s office, w i t h o u t  notice o r  p r i o r  court a p p r o v a l ,  

did not v i o l a t e U§ S P B |  psych other a p i s t - p a t i e n t  

privilege, A.R.E. 504.

4. W h e t h e r  the D e p a r t m e n t  of Law's c i v i l  a n d  

c riminal d i v i s i o n s  are separate a n d  distinct f o r  

purposes of AS 47.10.090(a).



S T A NDARD OF R E V I E W  

The s u p e r i o r  c ourt r e a c h e d  its d e c i s i o n  to 

d e n y  & SHBBB m o t i o n  for a p r o t e c t i v e  order as m a t t e r  < 

law. Review of the legal a n a l y s i s .e m p loyed  at the 

t r i a l  court level is p r e d i c a t e d  u p o n  this c o u r t's 

independ ent j u d g e m e n t  and the q u e s t i o n s  are a f f o r d e d  

n o v o  review. W a n b e r g  v. W a n b e r g , 664 P . 2d 568, 570 

(Alaska 1983); M a t t e r  of J . M . , 718 P . 2d 150, 154 

(Alaska 1986).



STATEMENT OF THE CASE 

S tatement of Facts 

A  p e t i t i o n  alleging 4HB9 b to be a c h i l d  in 

need of aid (hereinafter CINA) was filed on or about 

April 30, 1987. (R.l-2). The C I N A  p e t i t i o n  r e q u e s t e d  

| then age 17, be p l a c e d  in the t e m p o r a r y  c u s tody 

of the State of Alaska, D e p a r t m e n t  of H e a l t h  and S o c i a l  

Services, D i v i sion of Family and Y o u t h  Services, 

(hereinafter DFYS) due to a h i s t o r y  of b e i n g  p h y s i c a l l y  

abused by h e r  father, 4BB.

The C I N A  p e t i t i o n  a l leged the most recent 

incident of p h y s i c a l l y  abusing was on Apri l

28, 1987. The probable cause hearing, r e g a r d i n g  the 

CINA petition, was hel d on M a y  1, 1987, w h e r e u p o n  the 

Children's Court M a s t e r  r e c o m m e n d e d  ap proval of the 

parties stipulation placing in the t e m p o r a r y  •

legal and p h y sical custody of DFYS. (Tr. 3-9) An 

amended CINA petition was filed b y  DFYS on or about 

June 9, 1987, w h i c h  correcte d p r e v i o u s  errors c o n t a i n e d  

in the original C I N A  petition. The a m e n d e d  C I N A  

petition recited the same factual basis for 9 0 B  b e i n g  

a child in need of aid as d i d  the o r i g i n a l  C I N A  

petition. (R. 6-7). An order p l a c i n g  0fll in the 

temporary custody of DFYS was signed by the Honor a b l e



Peter A. Michalski, Judge of the S u p erior Court, on 

June 11, 1987. (R. 8-9).

A  m o t i o n  for an o r d e r  r e q u i r i n g  M M .  to file 

a Pa rental F i n a n c i a l  Statement, to d e t e r m i n e  a B B B M  

ability to r e i m b u r s e  DFYS for the costs o f c a r e ,  

was filed by DFYS and an order was s igned  by the 

Honorable P e t e r  A. Michalski, Jud ge of the Superior 

Court, on O c t o b e r  2, 1987. (R. 12-13). f l M  o p posed

DFYS' m o tion for a P a r ental  F i n a n c i a l  S t a t ement s t a t i n g  

he w a s  not the n a t ural nor a d o p t i v e  father of 0 H M  

(R. 14-15). DFYS filed a r e p l y  to oppos ition

asserting the doctrines of e s t o p p e l  and res judicata 

b a r r e d  g g f M H I  d eni al of p a r e n t i n g  to B H i  DFYS cited, 

as authority for invoking the d o c t r i n e s  of estoppel and 

res j u d i c a t a , d e c l a r a t i o n  to b e i n g

natural parent in p l e a d ings fiied in 1983 w i t h  the 

Superior C o u r t  of N e w  J e rsey and said court's order 

granting a nam e c han ge for the child the

appellant herein, n ow known as (R* 20-21).

T he p a rties reached a s t i p u l a t i o n  resolving 

f l M M M I  obligati on to pay DFYS child support. (R 25-26) . 

An order of a d j u d i c a t i o n  and dispo sition, based upon 

the stipulation of the parties, was si gned by the 

Honorable Peter A. Michalski,- Judge of the Superior



Since A p r i l  of 1987, b a s  c o n t i n u o u s l y

r e s i d e d  in DFYS f os ter care. T h o u g h  n o t  r e f l e c t e d  in 

the CINA petition, £I3BB r e v e a l e d  to h e r  foster p a r e n t  

in early June of 1987, that had sexually a b u s e d
*

her. Upon r e p o r t i n g  had s e x ua lly abused

her, a second r ep ort of abuse w a s  filed by DFYS and a 

criminal i n v e s t i g a t i o n  u n d e r t a k e n  by State and m i l i t a r y  

law enforcem ent agencies. Curre n t l y ,  there is an 

o n g o i n g  criminal i n v e s t i g a t i o n  of ABflfll r eport of 

b e i n g  sexually a b u s e d  by B e c a u s e  of the trauma

e xperienced  b y  Q H H B s  she was r e f e r r e d  to Gary 

Lichtenstein, MSW, AC3W, A J a s k a  P s y c h o s o c i a l  Services  

for therapy.

h a v i n g  t u r n e d  e i g h t e e n  years of age on 

A p r i l  13, 1988, r e q u e s t e d  the a p p o i n t m e n t  of O f f i c e  of 

P u b l i c  Advocacy  as h e r  a t t o r n e y  and the t e r m i n a t i o n  of 

O f f i c e  of Public A d v o c a c y ' s  g u a r d i a n  ad litem 

appointment. (R. 32) . fHH'*1 r e q u e s t  for an a t t o r n e y  

a ppointment and t e r m i n a t i o n  o f  the g u a r d i a n  ad litem 

appointment was g r a n t e d  by the court. (R. 33),

The p o l icies  and p r o c e d u r e s  of the State of 

Alaska, Depar t m e n t  o f  L a w  provide, in p e r t i n e n t  part, 

that upon a report o f  abuse, p u r s u a n t  to AS 47.17.025,

C o u r t ,  on F e b r u a r y  12, 1988. ( R - 2 7 ) .
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that if "a c r i m i n a l  d i v i s i o n  att orney requests access 

to a child' s file held by DFYS, or to information 

c o n t a i n e d  in that file, . . . , the A A G  [assistant 

at t o r n e y  general] s hould a d v i s e  the social w o r k e r  to 

c o o p e r a t e  in p r o v i d i n g  the r e q u e s t e d  access without
%

first insis t i n g  o n  a court o r d e r  for d i s c 3 o s u r e " . 

(Fmphasis added.) (R. 36-37). Prior  to DFYS' release 

of r e cords to a D e p a r t m e n t  of Law, Criminal

D i v i s i o n  attorney, (hereinafter D.A.), filed a

m o t i o n  for a p r o t e c t i v e  order. f J H B I A  m o t i o n  r e q u e s t e d  

a p r o t e c t i v a  order w h i c h  w o u l d  p r o h i b i t  DFYS from 

r e l e a s i n g  her DFYS file or o t h e r  inform a t i o n  to the 

D .A.'s off ce w i t h o u t  p r i o r  n o t i c e  to and court

review. (R. 34-37) .

DFYS, (not the D e p a r t m e n t  of L a w ) , filed an 

o p p o s i t i o n  to 9 9 H Q 3 &  m o t i o n  for a p r o t e c t i v e  order on 

M a y  10, 1988. (R 40-46) O r a l  a r g u m e n t  on 0 0 6 1 8 1  

m o t i o n  for a p r o t e c t i v e  o r d e r  was h e l d  before the 

Ho n o r a b l e  V i c t o r  D. Carlson, Ju dge of the Superior 

Court, on June 16, 1988. (Tr. 11-25) On July 26,

1988, Judge C a r l s o n  issued an order  and m e m o r a n d u m  of 

de c i s i o n  d e n y i n g  m o t i o n  for a prote c t i v e  order.

(R. 55, 56-58). filed a t imely notice of appeal

on July 29, 1988. (R. 59).



I. C O N F I D E N T I A L I T Y  OF T I T L E  47 PROCEEDI NGS 

Legal p r o c e e d i n g s  r e l a t i n g  to a minor under 

e i g hteen (18) years of age r e s i d i n g  or found in the 

State of A l a s k a  are g o v e r n e d  by T i t l e  47 of Alaska
*

Statutes. If a m i n o r  is f o u n d  to be (1) delinquent; or

(2) a child in need of aid, d u e  to a b u s e  or neglect,

they m a y  be p l a c e d  in the l egal c u s t o d y  o f  DFYS.

B e c a u s e  DFYS is m a n d a t e d  to p r o t e c t  the b e s t  interests

of the child, and since p r o c e e d i n g s  p u r s u a n t  to AS

47.10 and 47.17 are c o n f i d e n t i a l ,  the p s y c h o t h e r a p i s t -

p a t i e n t  privilege  is not a p p l i c a b l e  to these

proceedings. State v. R . H . , 683 P . 2d 269, 781 (Alaska 

1
App. 1984). A S . 4 7 . 1 0 . 0 9 0 (a) p r o h i b i t s  court records 

a nd/or social records p e r t a i n i n g  to minor, w h i c h  are 

p r e p a r e d  by an e m p loy ee of the c o u r t  or federal, state 

or c i t y  agency in the the d i s c h a r g e  of their official 

duty, from bein g d i s c l o s e d  d i r e c t l y  or indire ctly to 

anyone w i t h o u t  court a p p r o v a l . ^  p p t f J c o n t e n d s  AS

A R G U M E N T

xState v. R . H . , is m o r e  c o m m o n l y  referred to 
as the 'W e t h e r h o r n ' d e c i s i o n  and w i l l  h e r e i n a f t e r  be 
cited by its p o pular name.

2
AS 47.10.090 R e c o r d s  (a): T h e  court shall 

make and keep records of all c ases b r o u g h t  before it.
(Footnote Continued)



47.10.090(a) p rohibits the r e l e a s e  of her DFYS records 

to the D.A.'s office w i t h o u t  p r i o r  n o t i c e  and court 

a p p r o v a l .

Th e  pr inc i p a l  p u r p o s e  for the enact ment of AS 

47.10.090(a) is to p r o t e c t  the c h i l d  from the adverse 

effects of u n a u t h o r i z e d  r e v e l a t i o n s  of their social

(Footnote Continued)
The court's o f f icial records m a y  b e  i n s p e c t e d  only w i t h  
the court's p e r m i s s i o n  and o n l y  b y  p e r s o n s  h aving  a 
legitimate inter est in them. A l l  i n f o r m a t i o n  and 
social records pertainin g to a m i n o r  and p r e p a r e d  by an 
employee of the court  or by a federal, state or city 
agency in the discharge of the e m p l o y e e ' s  or agency's 
official duty, including t r a f f i c  o f f e n s e s  and driver's 
license action under AS 28.15.185, are p r i v i l e g e d  and 
may not be d i s c l o s e d  d i r e c t l y  or i n d i r e c t l y  to anyone 
w i t h o u t  the court's permission. However, a state or 
city law-enfo rcement agency shall d i s c l o s e  info.tmation 
regarding a case w h i c h  is n e e d e d  by the person or 
agency c h a rged with  m a k i n g  a p r e l i m i n a r y  investigation 
for the i n formation of the court. The court shall 
forward a re cord of a d j u d i c a t i o n  of a v i o l a t i o n  of an 
offense  listed in AS 28.15.185(a) to the Dep art m e n t  of 
Public Safety, io. the court i m p oses a license 
r evocation u nder AS 28.15.185. W i t h i n  30 days of the 
date of a m i n o r ' s  18th b i r t h d a y  or, if the court 
retains j urisdiction of a m i n o r  p a s t  the minor's 18th 
birthday, w i t h i n  30 days of the date  on w h i c h  the court 
relinquishes jurisdiction o v e r  the minor, the court 
shall order sealed all the c o u r t ' s  o f f i c i a l  records, 
information and social records p e r t a i n i n g  to that 
minor, as w e l l  as records of all d r i v e r ' s  license 
proceedings under AS 28.15.185, c r i m i n a l  proceedings 
against the m i n o r  and p u n i s h m e n t s  a s s e s s e d  against the 
mi n o r  except for traffic offenses. A  p erson  m a y  not 
use these sealed records for any p u r p o s e  except that 
the court m a y  order their use for g o o d  cause shown or 
may order their use by an o f f i c e r  of the court in 
ma k i n g  a p r e s e n t e n c i n g  report for the court.
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records. In re P . N . , 533 P . 2d 13 (Alaska 1975). T i t l e  

47 m a n d a t o r y  reports of c h i l d  abuse a n d  n e glect are 

intended for use in child p r o t e c t i o n  p r o c e e d i n g s  and 

are n o t  i n t e n d e d  for use in c r i m i n a l  proceedings. 

W e t h e r h o r n , 683 P. 2d at 280. In W e t h e r h o r n , the A l a s k a  

C o u r t  of A p p e a l s  e x p l i c i t l y  r e s e r v e d  the issue 

r e g a r d i n g  w h e t h e r  or not D F Y S  files m a y  be made 

available to the D . A.'s  o f f i c e  for c r i m i n a l  p r o s e c u t i o n  

purposes. W e t h e r h o r n , 283 P . 2d at 282 n. 16. In 

Strehel v. S t a t e , 722 P . 2d 226, 228, (Alaska App.

1986) , the A l a s k a  C o u r t  of A p p e a l s  h e l d  that reliance 

by the D.A.'s o ffi ce on c h i l d  abu se reports, (not 

compl e t e  DFYS files), p u r s u a n t  to AS 47.17.025, for 

initiating a crimi n a l  p r o s e c u t i o n  is n o t  prohibited.

In the c o n text of c r i m i n a l  proc eedings, 

recent  U.S. Supreme Court a n d  A l a s k a  C o u r t  of A p p e a l s  

decisions c l ear ly e s t a b l i s h  a c r i m i n a l  d e f e n d a n t  is not 

e n t i t l e d  by r ig ht to a c h i ld's s ocial service records. 

These decis ions e s t a blish t h a t  the trial  court must 

c o n d u c t  an in camera review of the c h i l d ' s  records to 

determine if they conta in r e l e v a n t  e v i d e n c e  w h i c h  m u s t  

be d i s c l o s e d  to the defendant. See P e n n s y l v a n i a  v.

R i t c h i e , ____ U.S.  , 107 S. Ct. 989, 94 L. Ed. 2d 690

(1987); Sledge v. S t a t e ,  P . 2d ____, A l a s k a  App.,

o p ini on No. 86b (November 10, 1988). W h i l e  the



R i t c h i e , W e t h e r h o r n , Strehel a n d  S l e d g e  decisions 

» provide g u i d a n c e  for the r e le ase of a c h ild's social

services r e co rds in criminal p r o c e e d i n g s ,  they do not
» _____

resolve the issues p r e s ented in appeal: namely

is it a v i o l a t i o n  of c o n s t i t u t i o n a l  and

statutory rights to allow DFYS to d i s s e m i n a t e  her

records, for p u r p o s e s  other t h a n  the C I N A  case, w i t h o u t

prior notice or c o u r t  approval.

II. THE TRIAL C OURT E R R E D  IN H O L D I N G  THAT
DFYS' POLICY OF R ELEASING, WITHOUT P R I O R  

' N O T I C E  OR COU RT A P P R OVAL, JjHMU"~DFYS
RECORDS TO THE D .A. 'S O F F I C E  IS NOT IN 
VIOLA T I O N  OF AS 4 7 . 1 0 . 0 9 0 ( a ) .

The W e t h e r h o r n  and S t r e h e l  d e c i s i o n s

establish that: (1) manda t o r y  r e p o r t s  of child abuse

•
are intended for chi ld p r o t e c t i v e  p r o c e d u r e s  and not 

criminal proceeding; and (2) the i n itial report of 

child abuse m a y  be utilized to i n i t i a t e  a criminal 

prosecution. The W e t h e r h o r n  a n d  S t r e h e l  dec ision leave 

unanswer ed w h e t h e r  or not AS 47.10.090(a) prohibits 

DFYS from p r o v i d i n g  the D.A.'s o f f i c e  a child's DFYS 

records, w i t h o u t  p r i o r  notice or c o u r t  approval, to be 

reviewed in furtherance of a c r i m i n a l  case.

The A laska  Court of A p p eals , in the context 

of address ing a criminal d e f e n d a n t ' s  a ccess to a 

child's DFYS and C I N A  files, s t a t e d  a c c e s s  can only

- 1 1 -
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o ccur with the c o u r t ' s  approval  a n d  on ly by persons 

having  a l e g i t i m a t e  interest in the records. Sledge v.

S t a t e ,, ____ P . 2d _____ , A laska App., O p i n i o n  No. 866, at

P . 11, n.2. (November 10, 1988). T h e  Sledge decision, 

w h e n  c onsidered w i t h  the A l a s k a  S u p r e m e  Court decision, 

In re P.N. supports c o n t e n t i o n  that the court

should  strictly c o n str ue AS 47.10.090(a) . 

believes AS 47.10.090(a) r e q u i r e s  the D e p a r t m e n t  of L a w  

and/or  DFYS, (prior to the r e l e a s e  of DFYS records to 

the D.A.'s office) to prov ide n otice and obtain

co u r t  approval for r e l e asin g D F Y S  records or other  

i n f o r m a t i o n .

AS 47.10.090(a) has two c ategories of records 

w h i c h  require court approval: (1) the court's

official C I N A  or d e l i n q u e n c y  records; and (2) all 

information and social records r e g a r d i n g  a child kept 

by the court and federal, state a n d  ci ty agencies. 

y E f l B M  DFYS records fall in this latter category. The 

state does not d i spu te that their  policies, p rocedures 

and the n o r m a l  day to day p r a c t i c e  of DFYS is to 

provide, upon the request of the D . A . ' s  office, w i t h o u t  

notice or co urt approval, a c h i l d ' s  DFYS file to the



D.A.'s office. E9R9HI b e l i e v e s  that a s t r a i g h t  forward 

inter p r e t a t i o n  of AS 47.10.090(a) p r o h i b i t s  this 

practice. As w i l l  be d iscu s s e d  in m o r e  d e t ail herein, 

r e que st for this court's s tric t statu t o r y  

in t e r p r e t a t i o n  of A S  47.10.090(a) is w a r r a n t e d  to avoid 

a conflict w i t h  Q 0 H B I  c o n s t i t u t i o n a l  r i g h t  of privacy.

i n t e r p r e t a t i o n  of AS 47.10.090  (a) w i l l  

not inhibit law e n f o r c e m e n t  a g e n c i e s  a n d  the D .A.'s 

of f i c e  in p u r s u i n g  a c r i minal  p r o c e e d i n g s  Nor, does a 

strict  i n t e r p r e t a t i o n  of AS 47 10.090(a) n e c e s s a r i l y  

m e a n  the c h i l d  is n o t  w i l l i n g  in all o t h e r  ways, as is 

the case herein, to c o o p e r a t e  w i t h  a c r i minal 

investigation, intentions are to p r o tect

persona l and e m o t i o n a l l y  s e n s i tive information, 

co n t ained in DFYS records, from b ein g released'

wi t h o u t  any s a f e g u a r d s  to p r o t e c t  privacy.

A  c h i l d ' s  DFYS records can c o n t a i n  sensitive 

information w h i c h  has been g a t h e r e d  in the course of 

C I N A  or d e l i n q u e n c y  p r o c e e d i n g s  to a s s i s t  the child in 

resolving t h e i r  e m o t i o n a l  problems. A  c h i ld's DFYS 

file can c o n t a i n  s tat ements to social w o r k e r s  or

3

3
See D e p a r t m e n t  of Law, G e n e r a l  Policies and 

Procedures on c h i l d  sexual abuse cases, D., 
c o ord ination w i t h  c r i m i n a l  case, at P . 8. (R. 36-37).



therapists a bout the child's feelings of betr ayal by 

the adult a c c u s e d  of abusing h i m  or her. The DFYS 

records  can c o n t a i n  t he rapist's r e p orts or comments 

from the t h e r a p i s t  w h i c h  the s o cial w o r k e r  has 

recorded. A  c h i ld's DFYS file can c o n t a i n  information 

regarding the child's fears w h i c h  m a y  go b e yond the 

•v..- - injuries for w h i c h  a report of abuse w a s  made p u r s u a n t

to A S  47.17.025. A  child's DFYS r e cords can contain 

. i n formation on a child's sexual r e l a t i o n s h i p

w i t h  other y o u t h s  or their r e j e c t i o n  b y  a boyfr i e n d  or 

girlfriend. DFYS records can c o n t a i n  a child's 

statements r e v e a l i n g  their lo w s e l f - e s t e e m  and b e l i e f  

that they are ugly and d i f f e r e n t  from o t h e r  children. 

DFY-S records can recite a c h i l d ' s  feeling of be trayal 

and anger towards the n o n - a b u s i v e  p a r e n t  or their 

c u rrent c u s t o d i a n  such as a f oster parent. DFYS 

records can c o n t a i n  a child's stat em e n t s  concerning 

e vents w h i c h  m a y  be in v i o l a t i o n  of o rdina n c e s  and 

laws. The DFYS records can c o n t a i n  the child's 

u nfaltering  s tatements about law e n f o r c e m e n t  personnel 

or even the a s s i stant D .A. r e v i e w i n g  the DFYS records. 

The DFYS records can reveal the c h ild' s inner most 

fears and secrets.

In all the a b o v e - r e c i t e d  examples, the State 

can answer that should this i n f o r m a t i o n  be contai ned in



.DFYS records it w o u l d  not be u t i l i z e d  in any criminal 

proceeding. This answer ignores the r e a l  issue and 

exemp l i f i e s  t h a t  i n s t i t u t i o n s  o f t e n  lack an 

u n d e r s t a n d i n g  of the child's feelings. The b r e a c h  of 

the child's t r u s t  and  rights o c c u r s  w h e n  their DFYS
%

records  are r e l e a s e d  to p e rsons other t h a n  those 

individuals i n v o l v e d  in e s t a b l i s h i n g  or p r o v i d i n g  

t r e a t m e n t  ior the c h i l d  in the C I N A  or d e l i n q u e n c y  

proceeding. The b r e a c h  of the c h i ld's t r u s t  and 

c o n s t i t u t i o n a l  and statuto ry r ights is the release of 

DFYS records to the D.A. 's o ffice  w i t h o u t  court 

approval, n o t  w h e n  and if said r e c o r d s  or information 

are used in a c r i m i n a l  proceeding.

F i n a l l y  one m u s t  not forget, d e sp ite one's 

own i n d i v i d u a l  views, that m a n y  c h i l d r e n  in DFYS 

c u s t o d y  m a y  still love their abuser. The a b used child 

w i l l  e x p e r i e n c e  m a n y  c o n f l i c t i n g  fe elings about their 

abuser, e.g., anger, betrayal, sorrow, and depression. 

Because so m a n y  c h i l d r e n  are a b u s e d  by adults they love 

and trust, it is not i n c o n c e i v a b l e  and frequent ly 

o c c u r s  that a child m a y  w a n t  the adult to stop abusing 

them but does not w a n t  to t e stif y a g a i n s t  their abuser

-15-



or see the m go to jail. The p u r p o s e  of CINA

proceedings is to p r o t e c t  and p r o v i d e  treatment  for

ch i l d r e n  w h o  have b e e n  p h y s i c a l  or s e x ually a bused or 

neglected. Thus, the p r a c t i c e  of D F Y S  freely 

d i s s e m i n a t i n g  a c h ild's record, w i t h o u t  prior notice or 

c o u r t  approval, v i o l a t e s  a n d  d i s t o r t s  the purpose of 

C I N A  cases. The p o l icies of the D e p a r t m e n t s  of L a w  a n d  

DFYS, w h i c h  allow free access b y  the D .A .'s office to a 

child's DFYS records, ignore the fact that AS 

47.10.090(a) requires the c o u r t  and n o t  other 

institutions to d e t e rmine w h a t  information, if any, 

should be released. Likewise, it is the court who is 

to decide if the r e l ease o f  a c h i l d ' s  DFYS records is

to persons w i t h  a 'legitimate interest' in said

4

4
See Generally: B e r l i n e r  a n d  Barbieri, The

Testim ony of the C h i l d  V i c t i m  of A s s a u l t , J. Social 
Issues, Vol. 40, No. 2., 125, 128 (1984); Libai, The 
P rotection of the C h i l d  V i c t i m  of S exu al Offense in the 
Criminal Justice S y s t e m , 15 W a y n e  L.R. 977, 984 (1969); Melton, 
C h i l d  Witnesses and the F i r s t  A mendm ent: A
P s y c hological D e l i m m a , J. S o cial Issues, Vol. 40, No.
2, 109 (1984); Meyers, W h e n  C h i l d r e n  Take the S t a n d , 11 
Student L a w y e r  14, 15 (No. 1, Sept. 1982); Ramsey, 
R e p r e s e n t a t i o n  of the Child  in P r o t e c t i o n  Proceedings:
The D e t e rmination  of D e c i s i o n - M a k i n g  C a p a c i t y , F amil y 
L.Q., Vol. 17, N o . 3, 237, 316 (Fall 1983); Goodman, T he 
C h i l d  Witness: An I n t r o d u c t i o n , J. Social Issues, Vol.
40, N o . 2, 1, 15 (1984); Wood, T h e  C h i l d  as W i t n e s s ,
Family Advocate, Vol. 6, N o . 4, 14, 15 (Spring 1984).



records. The c u r r e n t  p o l i c y  of DFYS and the Depart m e n t  

of Lav; ignores the a b u s e d  c h i l d ' s  needs of privacy and 

to have i ndivi d u a l s  in w h o m  the c h i l d  can place their 

trust. In a v e r y  r e a l  sense, the r e l e a s e  of an abused 

or n e g l e c t e d  child's DFYS r e c o r d s  is just another
*

ex ample of the c h i l d ' s  c o n t i n u e d  victim i z a t i o n .

T H E  T R I A L  C O U R T  E R R E D  IN H O L D I N G  THAT 
DFYS' P O L I C Y  OF F R E E L Y  D I S S E M I N A T I N G

^Y S R E C O R D S  TO T H E  D.A.'S OFFICE 
W I T H O U T  N O T I C E  O R  P R I O R  C O U R T  APPRO V A L  r. 
TVTH N O T  V T O T .A T K  8U M .T  C O N S T T T U T T Q M A T ,

RI G H T  OF P R I V A C Y .

JlEIMfflMl Riaht of P r i v a c y  U n d e r  the Alaska 
C o n s t i t u t i o n

Th e  right to p r i v a c y  is s p e c i f i c a l l y  set

forth in A l a s k a  Cons t i t u t i o n ,  art. 1, § 22:

T h e  right of the p e o p l e  to p r i v a c y  is 
r e c o g n i z e d  and shall n o t  be infringed. The 
l e g i s l a t u r e  shall i m p l e m e n t  this section.

T h e  co urt has d e f i n e d  the r i g h t  to privacy

as"....The r i g h t  'to be let alone,' the right of

persons 'to d e t e r m i n e  for t h e m s e l v e s  when, how, and

w h a t  extent i n f o r m a t i o n  about t h e m  is c o m m u n i c a t e d  to

others,' and the r i g h t  w h i c h  p r o t e c t s  'the individual's

integrity as a h u m a n  being.'" St ate v G l a s s , 583 P . 2d

872, 880 (Alaska 1978) .

Wh e r e a s  federa l right  of privacy is

de r i v e d  from a b r o a d  r e adi ng o f  the due process clause

III.
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of the fourteenth a m e n d m e n t  and from "emanations" from

5  __________________ ..

other federal c o n s t i t u t i o n a l  p rovisions, M H  r igh t 

of p r i va cy is e x p lici t in o u r  state c o n stitution. T h e  

express right to p r i va cy in the A l a s k a  C o n s t i t u t i o n  is 

broader than that a f f o r d e d  by the U n i t e d  States 

Constitution. S e e ; M e s s e r l i  v. S t a t e , 626 P . 2d 81 

(1980). r e l a t i o n s h i p  w i t h  her DFYS  social

w orker and rapist, v»hile n o t  a r e l a t i o n s h i p  

previous ly r e c o g n i s e d  as d e s e r v i n g  of p r o t e c t i o n  u n d e r  

the privacy g u a r antee of our state consti tution, s h o u l d  

in this instance be found to be p r o t e c t e d  by fg fU B SfiEI 

right of privacy. Suppo rt for p o s i t i o n  can be

found in this court's p r e v i o u s  d e t e r m i n a t i o n  that the 

physic i a n - p a t i e n t  r e l a t i o n s h i p  is p r o t e c t e d  by the 

right of p r ivacy under our s tat e constitution. See 

Falcon v A l aska Public O f f i c e s  C o m m i s s i o n , 570 P.2d- 

469, 480 (Alaska 1977). The A l a s k a  C o u r t  Of A p peals 

has also recogn i z e d  that r e q u i r i n g  a p s y c h o l o g i s t  to 

testify in a criminal p roceeding, r e g a r d i n g  

confidential c o m m unicat ions w i t h  a p a t i e n t  w h o  had 

entered t h e rapy as a result of a C I N A  proceeding, w o u l d

^See d i s c u s s i o n  of her federal
co n s tituti onal right of p r i v a c y  at P. 22 herein.



u n d e r  out state's right  of privacy. See W e t h e r h o r n ,

683 P . 2d at 281 (Alaska App. 1984).

The test for what in terests are protected

u nder Alaska's con sti t u t i o n a l  r i g h t  to p r i v a c y  is

s tared in H i lbers v. M u n i c i p a lity of A n c h o r a g e , 611 P.

2d 31, 42 (Alaska 1980), q u o ting from J u stice Harlan's

concurrence in Katz v. United S t a t e s , 389 U.S. 347,

361, 88 S. Ct. 507, 19 L.Ed. 2nd 576 (1967):

First, that a p erson has e x h i b i t e d  an actual 
(subjective) e xpect a t i o n  of p r i v a c y  and 
second, that the e x p e c t a t i o n  be one that 
society is prepared to r e c o g n i z e  as 
" r e a s o n a b l e " .

See also G l a s s , 583 P . 2d at 875.

There can be little d o u b t  that S S S  has b o t h

a subjective and an objective e x p e c t a t i o n  of privacy

w h i c h  is r easonable  under the circumstanc es. flBBfll

h a v i n g  been p l a c e d  in the legal c u s t o d y  of DFYS

p u r suant to a C I N A  proceeding, k n e w  C I N A  pr oceedings

w e r e  confidential a nd closed to the public. AS

47.10.070. Likewise, therapy for flfll w a s  arranged by

her DFYS social worker.

U n d e r  the Alaska const itution, the required

level of state justif ication for its inf ri n g e m e n t  of a

citizen's right of priv acy turns on the precise nature

of the privacy interest involved. In case, her

m o s t  c e r t a i n l y  r a i s e  s e r i o u s  c o n s t i t u t i o n a l  q u e s t i o n s
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b e i n g  an a b u s e d  c h i l d  and h a v i n g  her r e l a t i o n s h i p  w i t h  

social w o r k e r s  a n d  t h e r a p i s t  i n i t i a t e d  t h r ough a C I N A  

proceeding, so as to insure she w o u l d  recei ve t r e a t m e n t  

for her trauma, m a n d a t e s  an e x t r e m e l y  h i g h  level of 

j u s t i f i c a t i o n  for state i n t e r f e r e n c e  w i t h  these
%

r e l a t i o n s h i p s .^ F a l c o n , 570 P . 2d at 476. In order 

for the s tate to i n v a d e  the p r i v a c y  of B H B K B  

r e l a t i o n s h i p  w i t h  her social w o r k e r  a n d  therapist, the 

s t a t e  s hould  be r e q u i r e d  to s h o w  t h a t  their p o l i c y  is 

n e c e s s a r y  to fulfill a c o m p e l l i n g  state interest.

In the c o n t e x t  of C I N A  cases the state c a n n o t  

justify t h e i r  i n v a s i o n  of p r i v a c y  interests.

P r o t e c t i n g  r e l a t i o n s h i p  w i t h  her social w o r k e r

a n d  t h e r a p i s t  w i l l  in no w a y  h i n d e r  the state in it's 

a b i l i t y  to i n i t i a t e  a c r i m i n a l  inve stigation. N o r  is 

the state h i n d e r e d  fr om i n t e r v i e w i n g  for p u r p o s e s

of a criminal proceeding. In a p p r o p r i a t e  situations a n d  

u p o n  a s h owing of j u s t ifi cation, the state can r e q u e s t  

the court c o n d u c t  an in c a m e r a  r e v i e w  DFYS

r e cords to d e t e r m i n e  if any r e l e v a n t  i nforma tion

6 .
Since S H B H S i  case c l e a r l y  involves state

action, she w i l l  not a d dress this p r e r e q u i s i t e
r e q u i r e m e n t  for t r i g g e r i n g  a p p l i c a t i o n  of her
c o n s t i t u t i o n a l  right of pri vacy. See A l l r e d  v. State,
554 P . 2d 411 (Alaska 1976). “
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contained therein should be r e l e a s e d  to the D.A.'s 

office. The c u r r e n t  policies  of the state show a total 

disregard f o r f l M B N  p r i v a c y  and do not allow for 

safeguards to p r o t e c t  f r o m  the state's unwarr a n t e d

i nvasion of her p e r s o n a l  life.

The state's c u r r e n t  p o l i c y  of invading 

relatio nship w i t h  he r t h e r a p i s t  and s o c i a l  worker, 

w i t h o u t  any court imposed r e s t r i c t i o n s ,  means, pursuant 

to Rule 16 (a) and ( b ) (1), A K  Rules o f  Cri minal 

Procedure, that Q 0 I B I  abuser m a y  r e q u e s t  full access 

to AGttffifil DFYS records at his c r i m i n a l  trial,

Regardless w h e t h e r  or not a c r i m i n a l  d e f e n d a n t  can 

successfully obtain Q H H H B  DFYS records, 

knowledge of the p o s s i b l e  r e l e a s e  of h e r  records.to the 

defendant is in and of it self further e m o t ional trauma. 

Because of the importance of consti t u t i o n a l

right of p r ivacy u n d e r  our state constitution, the 

c o u r t  should c o n strue AS 47.10.090(a) in a manner w h i c h  

avoids a conflict w i t h  r ight of privacy.

G u n nerud v. S t a t e , 611 P . 2d 69, 72 (Alaska 1980).

7
See P e n n s y l v a n i a  v. R i t c h i e , ____ U.S.  ,

107 S.Ct. 989,____  L. E d . .2d ____ (1987); T h orton  v.
S t a t e , 527 So. 2d 143 (Ala Cr. A pp 1987) ; Yarborough v. 
S t a t e , 514 So. 2d 1215 (Miss. 1987). '


