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Due process must be satisHed in both the guilt phase and the penalty
phase.” Consequently, as stated above," competent counsel will inves—
tigate the defendant’s entire background. A thorough investigation of a
defendant’s life will include locating, interviewing, and often presenting
as witnesses, the defendant's family, friends, neighbors, teachers, co-
workers, and social workers." Additionally, depending on the law of
the jurisdiction, the defense may be permitted to call witnesses to testify
about the cruelty of the death penalty,™ to testify |hat the death pen-
alty docs not deter,I' and to testify that the death penalty is discrimina-
torily imposed."1

The preparation of a penalty phase trial and the presentation of guilt
phase witnesses require substantial lime and significant resources.I' In
California, the state appropriates funds each year to reimburse the
county for money advanced for the defense preparation of capital tri—
als." The funds arc used to pay investigators, experts, and others
needed to prepare and present the defense." Since 1978, the amount
appropriated each year has been 51 million." However, due to yearly
overexpenditures, the amount appropriated for fiscal year 1984-85 was
54 million." Since approximately 325 capital cases are pending in
California trial courts, this total figure suggests the average per case
payout to be approximately 512,000.™ However, in major capital cases

tnis payout may be substantially more."

See Gardner v. Florida, 430 U.S. 349, 358 (1976).
See rupra notes J35-41 and accompanying lexi.

'* See supra note 138 and accompanying text.
See, e.g.. Trial or thc Penalty Phase,rupra note 133, at 17-16 (lestim.ny of

clergy on ethical and iheological aspens of the death penalty), Eedau, rupra note 34, at
19 (testimony of Hugo Bedau at pretrial hearing on cruelty of death penalty).
See, e.g.,, Trial or thl Penalty Phase, rupra note 133, at 20.
Id. at 25; see also Wolfgang L Riedel, Racial Discnminotiem, Rape and lhe
Dealh Penalty,, in The Death Penalty in America, rupra note 1, a: 94.
Moreover, the state puts a great deal of lime and resources into prosecuting capi—
tal case: and also calls many more witnesses than arc generally called in a noncapital
case. Telephone interview with Stuart Rappaport, Bureau Chief, Los Angeles Public
Defender (Apr. 4, 1985).
"* See rupra note 131.
Id.
*e Telephone interview with Linda Lenker, Legal Administrator, Cal. Appellate
Project (Feb. 26. 1985).

Id.
If thc 325 cases divide the 34,000,000 provided under C al Penal Conr { 987.9

(West Supp. 1985), each case would receive 312,307.69 from the itatc to prepare and

present the defense.
Comments on earlier draft from Michael Millman, Executive Director, Cal. Ap-
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Thc $4 million appropriation docs not include defense attorney time
or prosecuiion expenses — all expected to be paid by the county.X®Thc
potential expenditure for a death penalty trial caused one California
county to reject the death penally as a possible punishment for the de-
fendant.KI The county’s board of supervisors voted that thc county
could not afford to prosecute a death penalty ease.l0l That county’s con—
cern about death penalty expenses has been echoed by others through-
out the country. When New Jersey adopted a death penalty statute in
1982, it was estimated that prosecuting death penalty cases would cost
the state $16 million a year.1® According to thc defense coordinator of
thc capital punishment eases, in August, 1983, New Jersey’s public de-
fender’s office was budgeting S102,000 for each of its fifty-two pending
capital cases.® Thc Maryland Public Defender asserts Ihat ninety per—
cent of its office’s overcxpcnditures are due to death penalty cases.10l As
evidence of the magnitude of a death penalty case and its concomitant
costs, a Maryland law firm that accepted a death ease on a pro hono
b’sis worked for eleven months (1817 hours of services rendered) on
the ease. Had the state been charged, the bill would have been
$156,462.101 The Ohio Public Defender estimated |hat Ohio's 1981
death penalty statute would cost thc defender’'s ofTicc approximately
$1.5 million annually.10 An Oregon attorney estimated that defense
cost for a death penalty ease in Oregon would be approximately

peltate Project (Mar. 26, 1965) (copy on file with U.C. Doiis Low R n’itv)-, interview
with Jama Thornton, Attorney, Sacramento. Cal. (Apr. 5, 1965).

5/r Corenevsky v. Superior Court, 36 Cal. 3d 307, 314, 682 P.2d 360, 363, 204
Cal. Rptr. 165, 166 (1964) (appointment of second defense counsel not encompassed
within Penal Code § 967.9 funds); Keenan v. Superior Coun, 3! Cal. 3d 424, 430, 640

P.2d 106, 111, 180 cal. Rptr. 489, 492 (1982).
11 Set Corenevsky v. Superior Coun, 36 Cal. 3d 307, 314, 682 P.2d 360, 363, 204

Cal. Rptr. 165, 166 (1964) (because Imperial County Board of Supervisors refused to
pa) for a second defense counsel, superior coun judge ordered that the prosecutor may
no: seek the death penalty).

See San Diego Tribune, Dec. 3, 1962, at B*12, col. 3 (One member of the board
of supervisors stated "(wfe'rc already borrowing (6 million to pay our people’s valaries.
Should we lay ofT employees lo pay for a criminal's defense?").

See Amicus Curiae Bnef of Boston Bar Aisodaiion at 67 n.2l. Commonwealth
v. Colon-Cruz, 393 Mass 150, 470 N.E.2d 116 (1984) (copy on file with U.C. bows
Low Rnitw).

wo |d,

m Stt Operational Overview, rupra note 138, at 1

*e Stt Amicus Curiae Brief of Boston Bar Association at 68 r,,21, Commonwealth v.
Colon-Crur, 393 Mats. 150, 470 K.E.2d 116 (1964) (copy on file with U.C. poits
Lew Rniru)

- ld.
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J700,000.K

A constitutional death penalty process requires an enormous expense
because procedures must scrupulously be followed, nnd the punishment
demands an exactness when the sentencer decides upon whom it will be
imposed. The procedures, safeguards, and goal of exactness follow the

defendant through the appeals process.

C. Appeals Process

At the end of thc trial process, a defendant condemned to death re-
ceives an automatic appeal to thc state supreme court*® In Gregg V.
Georgia,"* thc Court concluded that the statutorily required state su-
preme court review of ever)ldeath sentence “serves as a check against
the random or arbitrary imposition of the death penalty.”*" The nu-
merous errors in deatli penalty trials*T*warrant thc constitutional safe-
guard of slate supreme court review, because the review helps ensure
that the penalty imposed stays within thc parameters of super due pro-
cess and within the eighth amendment’s mandate of prohibiting punish-
ments that by their arbitrary and capricious imposition are cruel and
unusual. Thc result of the review in a significant percentage of cases is
a reduction of the sentence to life, a remand for resentencing, or a

reversal.*"*

** 1d.
*" Sec Jurek v. Texas, <28 U.S. 262, 276 (1976); Proffitt v. Florida, <28 U.S. 2<2,

258 (1976), Grogs v- <28 U.S. 153, 2QM (1976),

»e <28 U.S. 153 (1976).
Id. at 206; stt, e.g., Note, Constitutional Procedure, ruprc note 52, at 733 (de-

fendant's automatic appeal to rate supreme ooun C0itC0S error and prejudice tn capiul
sentencing); see also Adelstcin, Informational Paradox end the Priring of Cnme: Cap-
itol Sentencing Standards in Economic Perspective, 70 J. Crim. L. L Crjminolocy
281, 296 (1979) (appellate court's role is dear in evolutionary process of capiul
sentencing).

See, e.g., Kaplan, supra note 130, at 573-74 (reversal in capital cases fir greater
than in noncapiul cases generally due to number of issues in capiul cases, greater
complexity, courts' increased willingness to disturb verdict rather than affirm on
ground justice was done, acrupulout attention to procedure, and court’s ambivalence
towards dealh penally).

See Bedau, American Attitudes Ttr.'ari the Death Penalty, in Tut Dlatw Pen-
alty, ruprc note 1, at 68 (over 2000 death sentences vacated since 1967 on conrJtu-
lional grounds alone); Greenberg, rupra note 78, at 918 (capiul case reversal rate is
approximately 601*; noncapital federal criminal judgment reversal rite of appealed
cases is 6.5«; California reversal rate for all felony convictions is -85»)i Sacramento
Bee, Mar. 20, 1985, P| A, at 16 (in California, thc natc supreme court has reversed 27
of the 30 death penal) cases decided since thc 1977 dealh penalty law); Sacramento
Bee, June 6. 1985, Pl A, at 1, col. 1 (California Supreme Court reversed death
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A typical capital appeal takes approximately 800-1000 attorney
houn.,” In California, at thc present compensation rate of J60 per
hour for coun appointed defense attorneys, the direct appeal will cost
approximately J48,000-160,000. This amount does not include the at-
torney's expenses for travel, photocopying, or investigation for habeas
corpus petitions.n' Nor does the cost include the attorney general’s ex-
penses or the coun’s time. Thc direct appeal must also be viewed in
terms or its impact on the state supreme court.1' Thc defense and the
prosecution prepare extensive briefs, and the trial proceeding tran-

scripts are voluminous.””

A final judgment by the 'tate supreme court affirming a penalty of
death far from ends thc defendant's challenge of his conviction or sen-
tence. As one recent study on the cost of capita] litigation concluded, "a
permanent and indispensable feature of capital litigation involves the
review of constitutional, discretional-)’ questions at a minimum of ten
state arid federal levels.Thc trial process and state supreme court

sentences in four cases — three of lhe decisions were unanimous), Death Row on Trial,
N.Y. Times, Nov. 13, 1983, $6 (Magazine), al 80, 112 (In Florida, trial judges have
overridden jury's recommendation for life and sentenced defendani to death in 62 mur-—
der trials. The Florida Supreme Court has ruled on 60 of these cases. In 45 cases,
either the senience was reduced to a life sentence, or the case was reversed and re-—
manded to the trial coun for funher proceedings).

Telephone interview with Michael Millman, Executive Director, Cal. Appellate
Project (Apr. 1, 1985); jtt Sacramento Bee, Apr. 21, 1985, al A ll, col. 3.

3,1 Telephone Interview with Michael Millman, Executive Director, Cal. Appellate
Project (Apr. 1, 1985).

3' See, e.g., L.A. Times, Sept. 25, 1984, Pi. |, at 16. col. 1 (According to Justice
Lucas of ihe California Supreme Coun, "[tlhe death penalty is consuming ut ever
greater share of the high court's attention — to the point where it threatens to take all
the jusuces' time.”); Death Row on Trial, N.Y. Times, Nov. 13, 1963 §6 (Magazine),
at 80, 112 (the Florida Supreme Coun spends at least onc-thind of its lime on death
cases).

See, e.g., L.A. Times, Sept. 25, 1984, Pi. I, at 16, col, 1 (Justice Lucas of the
California Supreme Coun noted lhat a recent death penalty brief, not even among the
most massive, weighed 3 pounds, 13 ounces, and involved 32 volumes of trial tran—
script); ue abo Operational Overview, rupra note 138, at 6 (fiscal year cost in-
crease of trial transcripts due principally to death penalty cases); ue abo L.A. Daily J.,
Nov. 24, 1981, at 4, col. 3 (trial record is generally 4000 pages or more; opening brief
averages 200 pages).

JI' Catttal Losses, rupra note 117, at 7 (emphasis added). The levels or review
may indude, for example A writ of certiorari to the Supreme Court; post-conviction
proceedings such as evidentiary hearings to vacate the judgment or set aside thc sen-
tence, review by the state sup-eme court of adverse rulings in the post-conviction pro-
ceedings; petition for writ of habeas corpus to the United States District Court; appeal
of an adverse determination of the writ to thc federal coun of appeals; petition for a
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review merely constitute the first two steps in thc process. If the state
supreme court affirms the death sentence, thc defendant has several
post-conviction remedies available to further challenge his dealh sen-
tence. Most capilal defendants pursue all avenues available.”” A death
row inmate has every incentive to pursue post-conviction relief.*” First,
the appeals and writ process results in a number of reversals or re-
mands for sentencing.”' According to an American Bar Association re-
port, federal circuit courts have ruled for thc defendant in at least
twenty-eight of thirty-six capital cases since 1976.”” Second, the pend-
ing post-conviction proceedings extend the inmate’s life. In the interim,
new evidence may prove the inmate's innocence, or legal developments
may render his death sentence unconstitutional.””

Generally, the defendant first seeks United States Supreme Court re-
view by writ of certiorari.”” Preparation of thc petition takes many
hours.” * One recent study concluded that when the Supreme Court
grants a hearing, thc entire process, that is, the research, certiorari peti-
tion, briefs, and oral argument preparation can take approximately
forty-six percent of an attorney's work year.”' Another critical posl-
conviction remedy available to the capital defendant is thc writ of
habeas corpus Habeas corpus relief is available at both the state and
federal level.”” Federal habeas corpus relief requires that the defendant

rehearing cn banc from a negative ruling in thc coun of appeals; petition for writ or
ceniorari to thc Supreme Coun to review a negative ruling in the coun or appeals.
See, e.g., Kaplan, rupra note 130, at 573.

m Id. (the time the review take lengthens the time the death row defendani can
live; thc reversal rale is far greater than for noncapital (even murder) cases). The need
for pursuing post conviction relief in these difficult, emotionally charged cases was well
illustrated in the case of James C. McCray. McCray was on Florida's death row for
eight years. Thc Florida Supreme Coun took almost five years to review and affirm his
lenience. His nate-appointed clemency attorney was incompetent. Two weeks before
his scheduled execution, a private defense attorney look the case, copied thc ten volume
record from the Attorney General's office (the defense record disappeared with thc
clemency attorney) md discovered that thc trial judge made an error when instructing
the jury. Six days before the appointed execution time, the Florida Supreme Coun
ordered that McCray be given a new trial L.A. Daily J., Aug. 27, 19S2, at 5, col. 3.

See rupra note 213 and accompanying text.
See Sacramento Bee, Apr. 21, 1985, at A ll, col. 3.
See rupra notes 66-73 .md accompanying totl.
"* See Kaplan, rupra note 130, at 573; C apital Losses, rupra note 117, n 21.
A petition Tor writ of ceniorari to the Supreme Coun may take as many as 50
hours to prepare. Comments on earlier draft from Michael Millman, Executive Direc-
tor, Cal. Appellate Projcci (Feb. 11, 1985) (copy on Hie with U.C. Daiis Law Rnw ).

" *See Capital Losses, rupra note 117, at 22.

See id. al 6 n.26 (theoretical model of capital case proceedings); tee alto
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demonstrate that his imprisonment violates thc United States
Constitution.”" When filing for a writ of habeas corpus, the defendani
may introduce evidence to support his version of the farts because state
coun factual findings arc only presumptively valid.”"' Additionally, fed-
eral courts may reconsider prior rulings of law by state courts.” 0 If thc
defendant's petition for a writ is denied, he may appeal”" or file a new
petition for a writ of habeas corpus. However, a defendant’s failure to
raise a claim in thc previous habeas corpus proceeding may bar him
from litigating the claim in a subsequent proceeding, if the court deter-
mines lhat there has been an "abuse of the writ.””” As thc Court per-
mits thc state to take a life only after scrupulously following constitu-
tional procedure, the financial cost of permitting numerous habeas
claims pales when compared to the alternative social and moral cost of
an erroneous and irrevocable execution.

Appellate and post-conviction costs include numerous pro bono hours
expended by private law firms. Most of these firms enter the litigation
close to thc appointed time of execution, after all state proceedings '.ave
been exhausted. One firm that sought post-conviction relief in four cap-
ilal cases estimated the costs of each case to thc firm as: (1) 588,785 in
out-of-pocket disbursements and 5312,579 in attorney hours in a case
that is still pending; (2) 548,909 in out-of-pocket disbursements and
5138,858 in attorney hours; (3) 520,752 in out-of-pocket disbursements
and 5116,787 in attorney hours; and (4) 520,038 in out-of-pocket dis-
bursements and 5138,101 in attorney hours.” 1

The dollars and cents statistics of a constitutionally imposed dealh

Goldbejg. Tht Supreme Coun Rtachts Out and Touchti Somtont— Fatally 10 H as-
tings Const. L.Q. 7, 13 (1982) (federal habeas corpus as a safeguard of defendant's
constitutional rights is still preserved). For example, in California, violation of certain
fundamental procedural rights may be grounds for issuance of a writ of habeas corpus
regardless of thc state of the evidence or whether the claims were made on direct ap-
peal. SetJ. Smith & M. Snedexer, Thec Cautornia State Prisoners Hand-
toox 328-29 (1982).

"e 28 U.S.C. { 2254(a) (1982).

* 1d. § 2254(d).

«* Neil r. Biggers, 409 U.S. 188, 190-91 (1972).

"e 28 U.S.C. § 2253 (1962).

Id. § 2255, Rule 9(b). It has been suggested Ihat an exception to the bar be made
for caphal defendants, as procedural errors should not preclude a death sentenced
defendaa from pursuing constitutional claims. See Batey, Federal Habeas Corpus Re-
liefand the Death Penalty: "Finality With a Capital F", 36 U. Fira. L. Rev. 252,
271-72 (1984).

Telephone interview with Jay Toplcis, Attorney, Paul, Weiss, Riflcind, Wharton
4: Carrnoc, New York City (Mar. 8, 1965).
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sentence arc overwhelming. However, to minimize the risk of arbitrary
and capricious imposition of death, a costly execution process is

unavoidable.

111. Implications 0r the Death Penaltv on the

Criminal Justice System

Financial considerations must play a role in criminal justice adminis-
tration. Thc criminal justice system, like any system, has a finite source
of funds, These funds will be used to achieve the system’s goals and
will inevitably define the types of goals that can be achieved.14 One
goal of the criminal justice system is crime prevention. Another is pun-
ishment.,n A third goal is to prevent false convictions and dispropor-

tionate punishments.
Part 1l presented an overview or the costs of a constitutional state-

imposed execution system. The costs are astronomical, although neces-
sary. An expedited capital punishment process invites me risk of error
and caprice.” 4 Any attempt to modify the capital process must confront
the constitutional recognition that death is different.15 As one author so
aptly stated, 4|w]e must be careful not to imitate the village lhat look
down thc Darker—Curve Ahead sign on its road because nobody in

See, t.g., Hanrll, The Underfunded Commitment to Justice, 69 A.B.A. J. 528
(1983).

11 Punishment is one oi society's means of controlling crime and protecting itself.
Stt McGee, Copilot Punishment as Seen by a Correctional Administrator, 26 Fed.
Probation, June 1964, at 11, 15 (society uses the criminal law to protecl iuelf, and
criminal law uses punishment to inhibit conduct detrimental to society), Tropman L
Gohlkc, Cost/Benefit Analysis — Toward Comprehensive Planning in the Criminal
Justice System, 19 Crimt & Deunq. 315 (1973).

s* See Coleman v. Balkoom, 451 U.S. 949, 953 (1981) (Coun must beware of novel
procedural shoncuta resulting in constitutional error) (Stevens, J., concurring in memo-
randum decision).

Set Gardner v. Florida, 430 U.S. 3-49, 357-58 (1976) (Five members of the Coun
expressly recognized |hat death is a punishment difTercnt from any other that may be
imposed "It is of vital importance to the defendant and to the community that any
decision to impose the death sentence be, and appear to be, based on reason rather than
caprice or emotion.") (opinion or Stevens, J.); see also Note, The Right oj Confronta-
tion and Reliability in Capilal Sentencing — Proffitt v. Woinu-right, 6S5 F.2d J227
(11th Cir. J9S2), 20 Aw. CriIW. L. Rev. 599, 604 (1983) (some judges conclude that
the Court's modification of constitutional requirements to impose death renders death
penalty a procedural impossibility); Note, The Impact of a Sliding Scale Approach to
Due Process on Capital Punishment Litigation, 30 Syracusc L. Rev. 675, 681
(1979) (Court has indicated due process ten for capita) sentencing procedures is a func—
tion of "evolving standards of procedural fairness in a civilized society," a requirement
not applied in noncapital cases) (quoting Gardner v. Florida, 430 U.S. al 357).
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yean had gone off the curve.

A rystcm for achieving society's goals of preventing crime while pro-—
viding a consistent and cvenhandcd punishment system requires wise
use of the resources available to the administration of justice. However,
maintaining a system with capital punishment deviates from and dis—
torts these goals. Capital case litigation constitutionally requires that
super due process be scrupulously followed.m Concomitantly, a capital
trial demands a disproportionate amount of time by judges, prosecuting
attorneys, defense attorneys, juries, and courtroom and correctional per—
sonnel. Thc demands made upon the legal system translate into an un-
paralleled financial and emotionall'ltoll. Consequently, rather than
proriding a means of effectively adjudicating the law and combating
crime, the death penalty’s impact upon thc administration of justice
runs counter to its alleged goals.?* Thc costly, time consuming, contro-

.M Kaplan, rut>ra note 130, at 576.
St/ rupra notes 27-30 and accompanying text.

** |n United States v. Harper, 729 F.2d 1216, 1223 (9th Cir. 1984), the court
stated. “|E)nduring a trial that entails the possibility ol a death penalty imposes a
hardship "different in kind" from enduring the discomfiture of any other trial. The
emotional stress and strain of a trial in a capiul case are extreme in character and ruf
generis. We consider the ordeal of undergoing such a trial truly a subsuntial
hardship."

HI Capiial punishment's proposed "benefit" of deterrence has been extensively
researched and criticized. Ste, e.g., Bailev, Imprisonment v. the Death Penalty as De-
terrent la Murder, 1 Law L Hum. Behav. 239 (1977); Bedau, Deterrence: Problems,
Doctrines, and Evidence, in Death Penaltv, rupra note 1, at 93-103; Bowers L
Pierce, Deterrence or Brutaliiotum: What Is the Effect of Executionsl, 26 Crim 4:
Deung 453 (1980); Zeisel, The Deterrent Effect oj the Dealh Penalty: Facts v. Faith,
in The Death Penaltv in America, ruprc note 1, at 116. But see Ehrlich, The
Deterrent Effect of Capital Punishment: A Question of Life or Death, 65 Am. Eoon.
Rrv. 397 (1975). Ehrlich's study has been criticized, and siudies utilizing his method-
ology have failed to duplicate his results. See, e.g., Baldus tc Cole, A Comparison of the
H'oril o f Thorsten Sellin and Isaac Ehrlich on the Deterrent Effect of Capita! Punish-
ment, £5 Vale L.J. 170 (1975); Bowers & Pierce, supra at 463; Bowers 4: Pierce, The
Uludct. of Deterrence in Isaac Ehrlich's Research on Capital Punishment, 85 Yale
L J. 167 (1975). The other significant proffered "benefit" is retribution. “In pan, capi—
tal punishment is an expression of society's moral outrage at particularly offensive con-
dua .... 'The instinct for retribution is pan of the nature of man, and channeling that
tnriid in the administration of criminal justice serves an important purpose in pro-
moting the subility of a society governed by law Gregg v. Georgia, 428 U.S.
153, 183 (1976) (Stewan, J., quoting from his concurring opinion in fuman, 408
U.S. 238, 308 (1972)); ut, e.g., Gibbs, The Death Penalty, Retribution and Penal
Polity, 69 J. Crim. L. L Criminology 291 (1978); Pugsley, A Retributhist Argu-
ment Against Capital Punishment, 9 H opstra L. Rev. 1501 (1981); Wan L Staf-
ford. Publie Coals of Punishment and Supportfor the Death Penalty, 21 J. Ri-
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versial, and devastating process of capital punishment drains the crimi-
nal justice system of energy and resources lhat the system could other—
wise direct toward achieving its goals.

What arc the alternatives for the criminal justice system? An alter—
native punishment exists — life imprisonment. In 1982, the Director of
the Michigan Department of Corrections stated Ihat the argument lhat
capital punishment is needed for society’s safety will not withstand
scrutiny; life imprisonment is as adequate for that pu”pose.,,, Cur—
rently, the cost of housing an inmate in prison is approximately
514,254 per year.’0 A Florida study found that thc average age of per-—
sons sentenced to death was 30.8 years,’" If an inmate lives to age
sixty, multiplying thc cost per year of life imprisonment by thirty years
may give a rough estimate of the cost of this alternative punishment.
Similarly, capital punishment costs, from the charging decision through
the appeals, may be estimated. Conclusions arc difficult given the vari-
ables and uncertainty of factors. For example: thc cost increase due to
decreased plea bargaining; whether the attorney chooses to conduct se-
questered voir dire; or whether the attorney effectively investigates thc
capital defendant's background, arc critical factors that affect the total
amount, yet cannot be accurately estimated. Even with the uncertain-
ties, assuming that the defense attorney will effectively prepare thc
case, pursue pretrial motions, thoroughly investigate and prepare for

SEARCH Crime & Deltng. 95 (1984); Comment, Retribution Exclusive oj Deterrence:
An insufficient Justification for Capital Punishment, 57 S. cal. L. Rev. 199 (19S3).
In fan. many death penalty proponents consider retribution aJonc a sufTirieni justifica—
tion for the death penalty. See Vidmar u Ellsworth, supra note X, at 1256-57 (547 of
those who favored capital punishment stated they would favor it even if it did not
deter); Warr L Stafford, supra, at 96-104 (persons who view retribution as the most
imponant reason for punishment overwhelmingly favor capiul punishment). However,
retributionists may want to consider the means, given the g<eater resources that would
be available if life imprisonment were the ultimate penalty. See, e.p, Pugsley. supra, at
1514 (retribution theory seeks to achieve justice and reaffirm community rights and
rule system), Comment, Retribution Exclusk* of Deterrence: An InsufficientJustifica-
tion for Capital Punishment, 57 S. cal L Rev. 199, 206-07 (19E3) (retribution
theory- requires that the undeserving no: be punished, and Ihat punishment must be
imposed upon those who deserve it to return society to a people cqual in uiisfactions).
See also Tropman L. Cohike, ruprc note 235, at 321 n.10 (although cost-benefit analy-
sis does not indude thc “political costs and benefits,” its importance and significance
come from providing alternatives for thc worst projects in a system).

** See L.A. Daily J., Oct. 12, 19S2, at 4, col. 3.

*" Cost of housing inmate at San Quentin for one year is 114,254, Tdcphonc inter-
view with Department of Corrections staff services analyst, Sacramento, Cal. (Feb. 19,

1985).
See CArrTAL Losses, supra note 117, at 23 n.61.
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the penally phase, and |hat lhe appeal and posl-conviction remedies arc
sought, a minimal estimate for each execution is S600,000.1' The cost

of death row security additionally increases thc cost.’™

Life imprisonment saves the criminal justice system's resources. Thc
number of pretrial motions Hied in a noncapital case is one-half or less
than the number filed in death penalty cases.l' There is no bifurcated
proceeding. Thc investigation process is more limited, as it is generally
confined to issues of the defendant’s guilt. In noncapital cases, mitigat—
ing circumstances and extensive investigation of the defendant’s back-
ground do not play thc role they do when determining whether a
defendant lives or dies. The time and expense that thc death penalty
process takes from defense attorneys, district attorneys, and judges
could be channeled elsewhere. Assuming the ratio of reversals and re-
mands in noncapital to those in capital cases remains constant, thc post-

trial proceedings will substantially decrease.1'

A kss costly constitutional process for imposition of thc death penalty
docs do: exist. The minimum constitutional safeguards developed for
death penalty sentencing were established by the Coun to prevent thc
arbitrary and capricious application of death. Economizing capital pun-
ishment is unconstitutional. In a criminal justice system with inherent
discretion, the constitutional mandate that death be imposed regularly
and cvcnhandcdly appears to be unachievable.l'

This estimate reflects ihc minimum cost because of thc significant incalculable
increax due to limited plea bargaining. Thc 1600,003 estimate was calculated as fol-
lows; (1) J12.000 for experts and investigation. Stt rupra notes 193-98 and accompa-
nying sen. (2) $17,330 for pretrial motions; SI10,930 for courtroom time (using an
estimac of one week), set rupra note 160 and accompanying text; and $6400 for attor-
nq tixse — figured at $40 per hour for thc district attorney and for thc public de-
fender, estimating a two-week preparation. (3) $67,400 increase for voir dire, see
ruprc note 174 and accompanying text; and $6400 forattorney limeestimating a two-
week potr dire. (4) S6S.S60 increase for courtroom trial u'me,seesupra notel77 and
accompanying text; $12,800 for attorney time estimating a one-month trial. (5)
$100,000 for estimated appeal costs, see rupra notes 214-17 and accompanying text. (6)
$221,202 for post-conviction remedies; see rupra text accompanying note 233, figure
estimated is the average of the cases listed. (7) $64,143 for estimated four and one-half
year stay on death row, see rupra text accompanying note 243; see, t.g., Streib, Execu-
tions Under the Post-Furmin Capital Punishment Statutes: The Halting Progression
frem “Let's Do It to "Hr), There .Ain't Ho Point in Pulling so Tight", 15 Rutgers
L. Rrv. 443, 447-75 (]9S4) (average stay on death row is approximately 4.5 years).

See Capital Losses, rupra note 117, at 23 (estimating that thc expense of death
row Xxeurity can increase the cost by as much as $15,000 annually).

Set rupra note 117 and accompanying text.

See supra notes 212-13 and accompanying text.
See, eg. Greenberg, supra note 78, at 914 (furmon stands tor the proposition
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A moral and just society should no: want to expedite a process that
would lead to the execution of the innocent or the use of the death
penalty in cases not warranting such a harsh penalty. The Constitution
docs not permit a process that is vulnerable to caprice or mistake when
the result is death. Maintaining a constitutional death penalty process
results in astronomical costs — both morally and financially — for the
criminal justice system.

Conclusion

A criminal justice system that includes the death penalty costs more
than a system lhat chooses life imprisonment as its ultimate penalty.
Because the penalty is death, the Constitution requires additional pro-—
cedural safeguards to protect thc defendant and to ensure a fair system.
These safeguards, formulated and designed specifically for capital tri—
als, arc costly. Thc argument that thc death penalty costs less to punish
than docs life imprisonment is erroneous. Alternatives exist to punish
thc convicted defendant and protect society. When our “standards of
decency” evolve to thc point that thc death penalty is considered per se
cruel and unusual, or when we recognize the inability of Lhe system to
fairly or evcnhandedly impose death,116 thc penalty of death will be
replaced with life imprisonment. Justice will be served, society will be
protected, the criminal justice system will be given a reprieve, and the
state will not kill those few who arc arbitrarily and capriciously chosen.

Margot Carey

that capiul punishment car be upheld only if il is applied regularly and evenhand-
cdly); Krivosha, Copplc ti McDonough, / Historical and Philosophical Look at Use
Death Penalt) — Dots It Serve Society’s Heeds?, 16 CRUGIirroK L Rev. 1, 37 (1982)
(experience discloses that under proem standards, goal of imposing death penally in

nondivbminaiory manner nearly impossible io meei).
1M For a full discussion about thc inherent nature of caprice and mistake in the

imposition of the dcilh penalty, act C. Blacx, rupra note 2.
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Appendix

District Attorney Questionnaire

1. Approximately how many more pre-trial motions are filed by thc
defense, and therefore need a respc se, in a capital case, as compared to
a noncapital murder case?

2. Please list some of the motions lhat you respond to, which al-
though not unique to capital cases, arc more predominantly filed in

capital cases.
3. Arc the standard motions that you respond to in capital cases more

complex and more time consuming?

4. If possible, please estimate thc additional number of hours spent
in preparing your response to the standard motions for capital trials.

5. Please approximate any differences in numbers of hours for inves-
tigations between a capital and a noncapital murder case.

6. Arc psychiatric examinations more commonly used in at least
some aspect of the capital trial, as compared with a noncapital murder
case?

a. If psychiatric testimony is introduced by thc defense, how
often docs thc prosecution and/or the coun introduce its own psychiat-
ric evaluation?

7. If you use experts, is the quality of the experts thc same or better
than cxpens used in noncapital murder cases?

8. Do you attempt to obtain the “best" cxpcn witnesses?

9. Please list the types of cxpen witnesses vhich you may use that

art unique to capital cases. o
10. In your state, is individual VOIr dire generally conducted in a

capital case?
11. Is prospective juror questioning generally longer in capital cases?
a. If so, please estimate by number of days the approximate in-
crease in time for empaneling the jury, as compared with a noncapital
murder case.

12. Assuming the same case were tried both as a capital and as a
noncapital case, approximately how many more days would the trial
tate ir it is tried as a capital case.

13. a. Please estimate the average number of hours spent on a capi-

tal appeal.
b. Please estimate the average number of hours spent on a non-

capital appeal.
M. Approximately how many days docs it take one attorney to pre-
pare a response to a death row defendant’s writ of certiorari to the
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United States Supreme Court?
15. General comments and impressions. (Please feel free lo use back

of questionnaire.)

Publit Dffender Questionnairt

1. Approximately how many more pre-trial motions are Hied in a
capital case, as compared to a noncapital murder case?

2. Please list some of thc defense motions, which although not unique
to capital cases, arc more predominantly Hied in capilal cases.

3. Arc the standard motions filed in capital cases more complex, and
more time consuming?

4. If possible, please estimate the additional number of hours spent
in preparirg thc standard motions for capital trials.

5. Please approximate any differences in number of hours for investi-
gations between a capital and a noncapital murder case.

6. Arc psychiatric examinations more commonly used in at least
some aspect of the capital trial, as compared with a noncapital murder
case?

7. If you use experts, is the quality of the experts the same or better
than experts used in noncapital murder cases?

8. Do you attempt to obtain thc "best" expert witnesses?

9. Please list the types of expert witnesses which you may use that
are unique to capital cases

10. In your state, is individual voir dire generally conducted in a
capital case?

11. Is prospective juror qur.ioning generally longer in capital cases?

a. If so, please estimate by number of days the approximate in-
crease in time for'empaneling the jury, as compared with a noncapital
murder case.

12. Assuming the same case were tried both as a capital and as a
noncapiul case, approximately how many more days would thetrial
ukc if it is tried as a capital case.

13. a. Please estimate thc average number of hours spent on a capi-

ul appeal.
b. Please estimate the average number of hours spent on a non-

capital appeal..

14. In what pcrccnuge of capiul cases that you handle, are you
likely to seek a habeas corpus hearing, in addition to appeal, as com-
pared with noncapiul cases.

15. Approximately how many days does it take one attorney to pre-
pare a writ of certiorari to thc United Sutes Supreme Court for a capi-
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tal case?
16. Genera! comments and impressions. (Please feel free to use back

of questionnaire.)
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MEMORANDUM November 23, 1988

SUBJECT: Recriminalization of marijuana
(Work Order No. 6-0257A)

TO: Senator Paul Fischer

FROM: Jack Chenoweth

Legislative Cou

I want to reiterate advice this office provided two years
ago on this bill.

In October, 1986, commenting to the draft of what would be-
come SB 32, Legislative Counsel Keith Levy wrote:

This provision conflicts with the right to privacy un-
der Art. 1, sec. 22 of the Alaska Constitution. In the
case of Ravin v. State, 537 P.2d 494 ((Alaska, 1975)1,
the Alaska Supreme Court ruled that this right to pri-
vacy within the home prevailed over an i1nadequately
compelling governmental interest in preventing marijua-
na possession and use by adults iIn the home. The poli-
cy arguments made in the bill are not, iIn my opinion,
sufficiently weighty to overcome the constitutional
protection recognized in the Ravin decision.

With reference to the draft that would become the HESS Com-
mittee Substitute (CSSB 32 (HESS)), from which this bill
draft is taken, in April, 1987, Mr. Levy offered this note

of caution:

As discussed iIn the memorandum dated October 29, 1986,
it Is this narrow area of marijuana possession that
presents constitutional problems under the ruling of
the Alaska Supreme Court iIn Ravin v. State, . . ..

When the legislation was scheduled for Senate debate In Feb-
ruary, 1988, 1 was asked by one of your colleagues for ar
opinion regarding the bill. I responded iIn part:
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The "findings'”— bill section 1 identifies them as
such— purports to set out factual conclusions from
which the legislature has decided to proceed to
“recriminalize™ marijuana. As I"ve reviewed the rec-
itations, I"ve found that many of the statements are
general and speculative, or have relatively little to
do with concerns of public health, safety, and welfare
that affect significant numbers of Alaskans.

More to the point, however, is my belief that the Sen-
ate committee did not establish a record in hearings
that would verify the recitations set out in the find-
ings sufficient to meet the Ravin burden. A compara-
tive examination of the findings to the court"s analy-
sis in Ravin leads me to conclude that much of the ma-
terial set out as findings is little more than con-
clusions that have already received some attention by
the court in the initial decision. Virtually all of
the findings in section 1(a) of the bill have a coun-
terpart iIn the extended discussion of the physiological
and psychological effects of the drug undertaken by the
court In Its decision. Almost everything that [CSSB 32
(HESS)] reports as '"fact™ or offers as conclusion is
addressed In the earlier opinion. (So, for example,
where the committee substitute asserts that the "THC
content of commonly obtainable marijuana has iIncreased
. " [finding(a)(6)], the Ravin decision seemingly
ant|C|pates the finding by reporting-- and subsequently
dismissing--the claim that "most of the [physiological]
damage suggested by [the] studies [reviewed and relied
on by the court] comes iIn the intensive use of concen-
trated forms of THC." Ravin, supra., at 506, Emphasis
added. And, where [CSSB 32 (HESS)] recites that "other
psychological reactions to marijuana include loss of
memory, anxiety, panic, paranoia, psychosis, psycho-
logical dependence, and impairment iIn thinking, reading
comprehension, verbal and arithmetic problem solving,
and perception of distance and time"™ [Ffinding(a)(12)j,
the litany appears to have been taken almost iIntact
from similar observations made iIn the Ravin decision at

pp- 506-507.

Recitations of findings unsupported by significant evi-
dence--or at least significant new evidence-- makes it
less likely that the court would sustain the enactment

against a constitutional challenge.
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Even at that, the emphasis iIn section 1(a) of the com-
mittee substitute i1s overwhelmingly on the purported
effect of marijuana on the individual. By itself, that
IS probably not encugh, as Keith Levy has claimed, to
meet the test of Ravin, i1.e., that the record show that
the legislature™s deliberations found "a close and sub-
stantial relationship of the intrusion to a legitimate
governmental interest.” The [Ravin] opinion makes it
quite clear that government may not "simply decide what
IS In a person"s best iInterest and then compel 1t."

The burden, the court has made clear, 1is on the gov-
ernment to demonstrate that '“the public health or wel-
fare will i1In fact suffer i1If the controls are not ap-

piled."

I cannot conclude that [CSSB 32 (HESS), the source of
this bill draft,] meets the Ravin tests. - - - 1]t
should be clear that bill findings that are unsupported
by rigorous examination by the legislative committee
that authored them would surely be insufficient to meet
the burden of the Ravin test. - - - [I]t is far from
clear to me that the evidence offered [in CSSB 32
(HESS)] compels the conclusion the state may now act to
prohibit possession of marijuana for a reason related
to the public health or welfare.

Legislative counsel iIn this office do not normally advise on
alternatives and strategies. In this case, | want to make
ar. exception. Were this my legislation to offer and
support, I would give attention to two additional elements.

Let me suggest them to you.

First, consider reintroduction and support of a measure com-
parable to last session®s SJR 4. The legislature may always
amend the constitution, as SJR 4 proposed, to specifically
authorize the legislature to define as criminal acts the
possession of controlled substances, including marijuana. A
constitutional amendment would, of course, require voter
approval, but i1t might be to the benefit of those who are
suggesting recriminalization have the benefit of the ex-
pression of voter sentiment on this issue that public con-
sideration of the constitutional amendment would allow.
While a constitutional amendment could not be put on the
ballot before November, 1990, in the long run that two year
delay may be shorter than having to run the risk of pro-
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tracted re-litigation of the right to privacy arguments that
would arise iIn the absence of adoption of the amendment.

Tie the effective date of this bill to approval of the con-
stitutional amendment iIn November, 1990, and you would ap-
pear to have a legally sound legislative approach to accom-
plish what you intend.

Second, as you and your colleagues consider this bill, it
would be advantageous, in my view, for one or more of the
committees to hear directly from secondary school students--
either through their statewide and school-based organiza-
tions or individually— on the impact of availability of mar-
Ijuana to their own use of i1t. The committee should incor-
porate a summary of that testimony i.nto the bill’s findings.
The Ravin decision recognizes that the state may legitimate-
ly limit possession of marijuana by minors, and AS 11.71
presently does so. As state law currently does not prohibit
possession of less than four ounces for personal consumption
within one’s residence, i1t may well be that the availability
of the substance iIn this quantity contributes to having it
more available to minors living In the home. This i1s allud-
ed to iIn findings set out iIn section 1(b)(4) and (), but
you may want to more fully develop i1t. The legislature®s
consideration of this revision of the law could focus on the
public health impact that possession by adults of small
amounts of marijuana has had on minors. In my judgment,
that kind of testimony may most profitably be obtained from
students or young persons who may have had firsthand experi-

ence.

IT the bill draft or this memorandum present questions,
please contact me.

Enclosure

JC:gc
WKG4/073
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MEMORANDUM December 12, 1988
SUBJECT: Relating to marijuana
(Work Order 6-0257A)
TO: Senator Paul Fischer
FROM: Jack Chenoweth
Legislative

This is legislation intended to make criminal the possession
of small amounts of marijuana. From last session"s debates
you will recall, | am sure, that the criminal code defines
marijuana as a schedule VIA controlled substance, the only
substance within that classification. Let me note, too,
that under current law "simple'" possession--that i1s, pos-
session without intent to manufacture or deliver--of amounts
of more than one-half pound constitutes misconduct involving
a controlled substance i1n the fifth degree, defined as a
class A misdemeanor. [Upon conviction of a class A misde-
meanor, one may be imprisoned for up to one year ari be
fined not more than $5,000.] Under current law, "simple"
possession of an amount between four ounces and eight ounces
(i.e. one-half pound) 1is defined as misconduct involving a
controlled substance iIn the sixth degree, a class B misde-
meanor . [Upon conviction of a class B misdemeanor, one may
be imprisoned for up to 90 days and be fined not more than
$1,000.] Under current law, no provision defines as crimi-
nal possession of less than four ounces If that possession
occurs other than in a public place.

The operative provisions of this bill are based on last
legislature®s SB 32. When drafted and offered in late 1986
for introduction in the 1987 session, the bill draft was
accompanied by a memorandum that said:

The accompanying bill draft was prepared In response to
your request for a draft patterned after [the 14th Leg-
islature®s] SB 163. This draft makes the possession of
any amount of marijuana illegal. The proposed
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amendment to AS 11.71.060(a) specifically concerns
possession of any amount less than one-half pound and
makes i1t a misdemeanor.

This provision conflicts with the right to privacy un-
der art. 1, sec. 22 of the Alaska Constitution. In the
case of Ravin v. State, 537 P.2d 494 (Alaska, 1975),
the Alaska Supreme Court ruled that this right to pri-
vacy within the home prevailed over an inadequately
compelling governmental iInterest iIn preventing marijua-
na possession and use by adults in the home. The poli-
cy arguments made in the bill are not, In my opinion,
sufficiently weighty to overcome the constitutional
protection recognized in the Ravin decision.

All that i1s different between the 1987 bill draft and the
one that accompanies this memorandum is the ""Findings' pro-
vision, bill section 1. But the changes made are signifi-
cant. The changes are based upon an editing of the findings
set out In the earlier version, together with addition of
material based, in part, on testimony obtained by the House
Health, Education, and Social Services Committee.

The question set out iIn the memo quoted above, applicable to
the 1987 version of this legislation, remains: Does the
*i1ght to privacy iIn the home prevail over the governmental
interest stated iIn the "Findings'™ section as revised 1In
April and May of 1988, the basis of this bill draft?

Though 1 do not have the benefit of experience that comes
from attending the House HESS committee®"s proceedings on SB
32 last spring, 1 am familiar generally with the content of
the testimony presented during hearings before the commit-
tee. | understand that the testimony presented a more bal-
anced examination of the medical effects and physical conse-
quences of marijuana use than is set out iIn the "Findings"
of this bill draft. Indeed, the "Findings'" here recited are
a combination of material derived from the earlier Senate-
passed bill, coupled with some medical evidence offered to
the House HESS committee. But 1 also believe that there was
sound evidence presented to the committee to the contrary,
and do not see It i1dentified in this legislation.

Last session, speaking to the Senate-passed version, CSSB 32
(HESS), 1 wrote
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In Ravin, the court acknowledged that the right of pri-
vacy is limited by the "legitimate needs of the State
to protect the health and safety of i1ts citizens.” 537
P.2d 494 at 501. Responding to the evidence marshalled
by the state in defense of iIts prosecution, the ocourTi
determined that

. - It appears that effects of marijuana on the
individual are not serious enough to justify wide-
spread concern, at least as compared with the far
more dangerous effects of alcohol, barbiturates,
and amphetamines. Moreover, the current patterns
of use iIn the United States are not such as would
warrant concern that in the future consumption
patterns are likely to change.

Ravin, supra., at 509 - 510. The court did not close
"the door to debate or to rhe adoption of legislation
that would survive constitutional scrutiny:

Research is continuing extensively. Scientific
doubts persist, however, and that fact has signif-
icance for our application of the law. It is a
long-standing rule of law that statutes designed
to protect the public health will receive a liber-
al construction. . - - There is a presumption in
favor of public health measures; when there is
substantial doubt as to the safety of a given sub-
stance or situation for the public health, con-
trols intended to obviate the danger will usually
be upheld.

Ravin, supra., at 510. But, the court concluded:

. - - no adequate justification for the state"s
intrusion Into the citizen®s right to privacy by
its prohibition of possession of marijuana by an
adult for personal consumption iIn the home has
been shown. The privacy of the individual®s home
cannot be breached absent a persuasive showing of
a close and substantial relationship of the iIntru-
sion to a legitimate governmental interest.” Here
mere scientific doubts will not suffice. The
state must demonstrate a need based on proof that
the public health or welfare will iIn fact suffer
iIT the controls are not applied. [Emphasis added]
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Ravin, supra, at 511.

In an 1Inquiry as to constitutionality of legislation
setting controls on possession of marijuana iIn the
home, the burden iIs on the state to 'demonstrate a need
based on proof that the public health or welfare will
in fact suffer if controls are not applied.”

Under scrutiny, would CSSB 32 (HESS) meet the burden
laid down In the Ravin decision?

Assuming CSSB 32 (HESS) 1is passed and becomes law, iIn a
prosecution under i1t, applying the Ravin test, a court
IS not constrained to look only at the Iegislative
findings to ascertain whether there iIs 'demonstrated

. . heed based on proof" that public health or
welfare will be affected by the criminal re-regulation
of the possession of the plant. The court may also
conduct an analysis beyond the findings cited by the
legislature In its consideration of the bill, Gray v.
State, 525 P.2d 524 (Alaska, 1974), and rely on other
relevant evidence and arguments 'including matters
which have never been presented to or considered by the
legislature in its deliberations.” Gray, supra., note
15 at 528.

What is in balance is, as the court has said

. - . the general proposition that the authority
of the state to exert control over the individual
extends only to activities of the iIndividual which
affect ethers or the public at large as it relates
to matters of public health or safety, or to pro-
vide for the general welfare. . - - The state
cannot Impose i1ts own notions of morality, propri-
ety, or fTashion on individuals when the public has
no legitimate interest in the affairs of those
individuals. . ..

Ravin, supra., at 509.

The "findings'”— bill section 1 identifies them as
such--purport to set out factual conclusions from which

the legislature has decided to proceed to "recrimi-
nalize marijuana. As I"ve reviewed the recitations,

I"ve found that many of the statements are general and
speculat[ive], or have relatively little to do with
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concerns of public health, safety, and welfare that
affect significant numbers of Alaskans.

More to the point, however, is my concern that the Sen-
ate committee did not establish a record iIn hearings
that would /erify the recitations set out iIn the find-
ings sufficient to meet the Ravin burden. A compara-
tive examination of the findings to the courtls analy-
sis in Ravin leads me to conclude that much of the ma-
terial set out as findings is little more than con-
clusions that have already received some attention by
the court in the initial decision. Virtually all of
the findings in section 1(a) of the bill have a coun-
terpart in the extended discussion of the physiological
and psychological effects of the drug undertaken by the
court iIn i1ts decision. Almost everything that the Sen-
ate committee substitute reports as ™fact” or offers as
conclusion is addressed in the earlier opinion. (5o,
for example, where the committee substitute asserts
that the "THC content of commonly obtainable marijuana
has increased from less than one percent 10 years ago
to as high as 10 percent today" (finding 6), the Ravin
decision seemingly anticipates the finding by report-
ing--and subsequently dismissing--the claim that 'most
of the [physiological] damage suggested by [the]
studies [reviewed and relied on by the court] comes in
the context of iIntensive use of concentrated forms of
THC."™ Ravin, supra., at 506 [Emphasis added]. And,
where the committee substitute recites that "other psy-
chological reactions to marijuana iInclude loss of memo-
ry, anxiety, panic, paranoia, psychosis, psychological
dependence, and impairment in thinking, reading compre-
hension, verbal and arithmetic problem solving, and
perception of distance and time (finding 12), the
litany appears to have been taken almost intact from
similar observations made iIn the Ravin decision at pp.
506-507.)

Recitations of findings unsupported by significant evi-
dence--or at least significant new evidence--makes it
less likely that the court would sustain the enactment
against a constitutional challenge.

Even at that, the emphasis iIn section 1(a) of the com-
mittee substitute iIs overwhelmingly on the purported
effect of marijuana on the individual. By itself, that
is probably not enough, as Keith Levy has claimed, to
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meet the test of Ravin, i.e., that the record show that
the legislature®s deliberations found "a close and sub-
stantial relationship of the iIntrusion to a legitimate

governmental iInterest.'” The opinion makes 1t quite
clear that government may not "simply decide what is in
a person"s best interest and then compel 1t." The bur-

den, the court has made clear, 1iIs on the government to
demonstrate that '""the public health or welfare will in
fact suffer i1t the controls are not applied.”

I am not prepared to speculate on how the court would
rule on this bill. In candor, however, like Keith
Levy, | have serious reservations. This office has
previously addressed the question of the constitution-
ality of this and similar legislation

(HB 698, 13th Legislature; SB 163, 14th Legislature),
and our conclusions have been consistent. Now, despite
the Senate HESS committee®s revision of the findings as
i1t produced the committee substitute, 1 cannot conclude
that the HESS committee substitute meets the Ravin
tests. Suffice to say that, without reviewing the spe-
cific testimony that the senate committee received last
year as it considered the bill, i1t should be clear that
bill findings that are unsupported by rigorous exami-
nation by the legislative committee that authored them
would surely be insufficient to meet the burden of the
Ravin test. But even i1f the underlying evidence 1is
sufficient in that regard, it is far from clear to me
that the evidence offered compels the conclusion the
state may now act to prohibit possession of marijuana
for a reason related to the public health or public

welfare.

The House HESS Committee reported no legislation, so I do
not have a record of committee action on which to base a
review. Absent a record, any conclusion drawn as to the
evidence presented and submitted as proposed "Findings"
would be only the observations and conclusions of the indi-
vidual who prepares them.

But more serious, iIn my view, 1iIs the fact that nothing In
the amended or modified "Findings"™ (and that is th™ basis of
bill section 1 in the accompanying draft) satisfir my
concerns as to the points | expressed last year. the
basis of these revisions, 1 cannot say that the sL e
legislature has met its burden of identifying "a close and
substantial relationship of the intrusion [into individual
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privacy] to a legitimate governmental interest.” |1 am
concerned that the recitations iIn the proposed "Findings"
lack the requisite "proof that the public health or welfare
will 1n fact suffer if the controls are not applied.”

As you might anticipate, my conclusion is thir: revision of
CSSB 32 (HESS), modified by amended "Findings' having a ba-
sis iIn the House HESS hearings of April and May, 1988, falls
short of meeting the Ravin test and makes 1t virtually cer-
tain that the bill draft accompanying this memo does not
meet the burden of that decision. For the reasons iden-
tified In Ravin and discussed in the material extracted
above, 1 am of the view that the bill draft accompanying
this memorandum would be found unconstitutional.

IT you have questions relating to the memorandum or the bill
draft please contact me.

Enclosure

JC:gc/mi
WKGA/119
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MEMORANDUM December 15, 1988
SUBJECT: Federal marijuana possession penalties
TO: Representative Alyce Hanlj

FROM: Jack Chenoweth

Legislative Co

In a mid-November request to Legal Services Division Direc-
tor Tam Cook, you asked this office to review applicable
federal law and to advise you as to the specific amounts of
marijuana In one"s personal possession that might trigger
imposition of different criminal penalties. You asked spe-
cifically that the review take into account the recently-
enacted Anti-Drug Abuse Act of 1988," (P.L. 100-690).

I have received from Senator Murkowski®s office a copy of
the federal act and have reviewed it with reference to ex-

isting federal law.

Federal penal provisions covering possession of marijuana
distinguish between trafficking (i.e. possession for pur-
poses of dispensing or distribution) and simple possession.
The distinctions, and the related penalties, derive from a
series of recent Congressional acts, including the Con-
trolled Substances Act (P.L. 91-513), the "Controlled Sub-
stances Penalty Act of 1983," part of the more general Com-
prehensive Crime Control Act of 1984 (P.L. 98-473), and the
Anti-Drug Abuse Act of 1986 (P.L. 99-570). The last, the
1986 Act, significantly stiffened the penalties invoked for
conviction of either trafficking or possession. Under that
Act, Tirst offense convictions result iIn imposition of the
following penalties:

-- for possession of 1000 kilograms [2,200 pounds] or
more of marijuana for purposes of trafficking, one
could be fined up to $4,000,000 and imprisoned for at
least 10 years (with a higher term of imprisonment
imposable i1f the trafficking resulted in loss of life
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or seriotilbodily injury resulted from use of the sub-

stance)( U.S.C 841(b)(1)(A)(vii)]);

—-- for possession of 100 - 1000 kilograms [220 - 2,200
pounds] of marijuana for purposes of trafficking, one
could be fined up to $2,000,000 and imprisoned for not
less than five or more than 40 years (with a mandatory
20 year minimum term of imprisonment for offenses re-
sulting in death or serious bodily injury)([21 U.S.C.

841 (b)) B (vii)]);

-- for possession of 50 - 100 kilograms [110 - 220
pounds] of marijuana for purposes of trafficking, one
could be fined up to $1,000,000 and imprisoned for not
more than 20 years (with a mandatory 20 year minimum
term of Imprisonment for offenses resulting in death or
serious bodily injury)(21 U.S.C. 841(b)(L)OD:;

— Tfcr possession of less than 50 kilograms [110
pounds] of marijuana for purposes of trafficking, one
could be fined up to $250,000 and imprisoned for not
more than 5 years, with provision made for supervised
release for a significant portion of the jail term (J21
U.S.C 841(b)(1(D)]); and

-— for simple possession of marijuana unrelated to
trafficking, one could be fined a minimum of $1,000 and
not more than $5,000, and jailed for a term of not more
than one year ([21 U.S.C. 844(a)])-

Second and subsequent convictions carry concomitantly tough-
er penalties for each of the above.

Under 21 U.S.C. 841(b)(4), a person convicted of violating
the trafficking provisions by distribution of "a small
amount of marijuana without remuneration”™ could be treated
as 1T convicted of violation of the "simple possession”™ pro-
vision, that is, required to pay a fine and jailed for up to
one year. 1 found no definition of the phrase 'small amount
of marijuana.”

With respect to marijuana, the principal thrust of P.L.
100-690 was to authorize use of a system of civil fines of
up to $10,000 as penalties imposable upon persons possessing
illicit drugs for personal use. The specific provision,

sec. 6486(a) of the 1988 Act, reads as follows;
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Any individual who knowingly possesses a con-
trolled substance that i1s listed in section
401(b)(1)(A) of the Controlled Substances Act (21
U.S.C.841(b)(1)(A)) in violation of section 404 of
that Act (21 U.S.C.841(b)(1)(A)) In an amount
that, as specified by regulation of the Attorney
General, 1is a personal use amount shall be liable
to the United States for a civilpenalty in an
amount not to exceed $10,000. [Emphasis added.]

The next subsection specifies that, in determining the
amount of the penalty, 'the income and net assets of [the]

individual shall be considered.” Related provisions of the
1988 Act spell out limitations on the civil fine process,
authorize judicial review of a civil penalty order, and au-
thorize, iIn certain instances, dismissal of proceedings
against persons who pay the fine and have no further in-

volvement with drug use.
I cannot find iIn the 1988 enactment any change or adjustment

in the amounts of marijuana specified that affects Imposi-
tion of the criminal penalties summarized above.

JC:Imb/mi
L6/137
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 12, 1989
SUBJECT: House Bill 22 —-- sectional analysis
TO: Representative Alyce Hanley

FROM: Jack Chenoweth

Legislative Counsfi*~tr "

This bill "criminalizes"™ the possession of small amounts
(less than eight ounces) of marijuana, making that pos-
session a class B misdemeanor.

The draft combines a "Findings'" statement prepared at your
direction, and substantive provisions that duplicate what
was introduced in 1987 as Senate Bill 32. 1 have added two
sections, appearing as bill sections 3 and 4, as technical
amendments made to conform existing laws to the changes
proposed iIn the substantive sections.

Background:
The following Information may be useful.

Under a 1968 revision of the drug laws and until amended in
1975, possession of marijuana for personal use was a crimi-
nal offense that carried a penalty of up to one year iIn jail
and a fine of not more than $1,000.

The criminal code classifies marijuana as a schedule VIA
controlled substance, the only substance within that
classification. Under current law,

—-— possession of eight ounces or more of marijuana any-
where constitutes misconduct involving a controlled
substance iIn the fifth degree, and is defined as a
class A misdemeanor, AS 11.71.050(a)(3); for the vio-
lation of a class A misdemeanor, one may be Imprisoned
for up to one year and be fined not more than $5,000;

—-- possession of four ounces or more of marijuana con-
stitutes misconduct involving a controlled substance in
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the sixth degree, and is defined as a class B misde-
meanor, AS 11.71.060(a)(4); for the violation of a
class B misdemeanor, one may be imprisoned for up to 90
days & i be fined not more than $1,000;

— possession in apublic place of one ounce or more of
marijuana but Iless than four ounces also constitutes
misconduct i1nvolving a controlled substance in the
sixth degree, AS 11.71.060(a)(1), a class B misdemean-
or.

Also, under current law, possession of less than one ounce
in a public place is a violation. AS 11.71.070. A 'vio-
lation” i1s an offense that is not criminal. For conviction
of aviolation, no jail sentence may be imposed. See

AS 11.81.900(a)(6). Afine may be imposed. While,
generally, the maximum fine for a violation may not exceed
$300, AS 12.55.035(b)(5), under current law applicable to
possession of small amounts of marijuana, the fine may not
exceed $100. AS 11.71.070(b).

Based in part on a state Supreme Court decision, Ravin v.
State, 537 P.2d 494 (Alaska, 1975), possession of less than
four ounces of marijuana other than In a public place iIs not
currently defined as a criminal offense. In other words, no
provision defines as criminal possession of less than four
ounces i1f that possession occurs other than in a public
place.

Principal provisions of this bill;

Sections 2 and 5 are the operative provisions of the legis-
lation.

As drafted, bill section 2 principally affects "simple" pos-
session . It makes a possession of up to eight ounces, or
one-half pound, of schedule VIA controlled substance a class
B misdemeanor. (As earlier noted, possession of eight
ounces or more is, and would remain, a class A misdemeanor.)
At the same time, as to other current marijuana possession
provisions, this bill repeals one paragraph, paragraph (@),
that defines possession within a propelled vehicle, and two
other paragraphs, paragraphs (3 and (4), that eliminate
distinctions on possession by persons under 19 years of age,
and by persons possessing four or more ounces.

IT enacted, the effect of the changes made by bill section 2
would be to make simple possession of less than one-half
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pound by anyone, in any location, subject to the criminal
penalty. No distinction would remain as to possession in a
propelled vehicle, and, of course, a distinction based on
possession of four or more ounces or less than four ounces
would no longer be necessary.

By way of enforcement, if a law enforcement officer finds
evidence of possession, the person In possession may be
criminally charged.

Bill section 5 repeals AS 11.71.070(a), misconduct involving
a controlled substance in the seventh degree, a section that
addresses possession of very small amounts of marijuana for
sale or iIn public places. These situations or circumstances
are addressed In AS 11.71.060, as revised by bill section 2.

*

The operative provisions are, as |°ve noted, based on last
legislature™s SB 32. (Then drafted and offered in late 1986
for introduction in the 1987 session, the draft of SB 32 was
accompanied by a memorandum that said:

The accompanying bill draft was prepared In response to
your request for a draft patterned after [the 14th Leg-
islature®s] SB 163. This draft makes the possession of
any amount of marijuana illegal. The proposed amend-
ment to AS 11.71.060(a) specifically concerns pos-
session of any amount less than one-half pound and
makes 1t a misdemeanor.

This provision conflicts with the right to privacy un-
der art. 1, sec. 22 of the Alaska Constitution. In the
case of Ravin v. State, 537 P.2d 494 (Alaska, 1975),
the Alaska Supreme Court ruled that this right to pri-
vacy within the home prevailed over an i1nadequately
compelling governmental interest in preventing marijua-
na possession and use by adults iIn the home. The poli-
cy arguments made i1n the bill are not, iIn my opinion,
sufficiently weighty to overcome the constitutional
protection recognized in the Ravin decision.

Substantively, all that is different between the 1987 bill
draft and the one that accompanies this memorandum 1is the
"Findings'" provision, bill section 1.

The changes made are significant. The changes are based
upon an editing of the findings set out In the earlier ver-
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sion, together with addition of material based, iIn part, on
testimony obtained by the House Health, Education, and So-
cial Services Committee.

The question set out in the memo 1 prepared last year and

that is quoted above, applicable to the 1987 version of this
legislation, remains: Does the right to privacy iIn the home
prevail over the governmental interest stated iIn the "Find-
ings" section as revised in April and May of 1988, the basis

of this bill draft?

Last session, speaking to the Senate-passed version, CSSB 32
(HESS), 1 wrote

In Ravin, the court acknowledged that the right of pri-
vacy is limited by the "legitimate needs of the State
to protect the health and safety of i1ts citizens.” 537
P.2d 494 at 501. Responding to the evidence marshalled
by the state iIn defense of i1ts prosecution, the court
determined that

. - - It appears that effects of marijuana on the
individual are not serious enough to justify wide-
spread concern, at least as compared with the far
more dangerous effects of alcohol, barbiturates,
and amphetamines. Moreover, the current patterns
of are in the United States are not such as would
warrant concern that in the future consumption
patterns are likely to change.

Ravin, supra., at 509 - 510. The court did not close
the door to debate or to the adoption of legislation
that would survive constitutional scrutiny:

Research is continuing extensively. Scientific
doubts persist, however, and that fact has signif-
icance for our application of the law. It is a
long-standing rule of law that statutes designed
to protect the public health will receive a liber-
al construction. - - - There 1is a presumption 1iIn
favor of public health measures; when there 1is
substantial doubt as to the safety of a given sub-
stance or situation for the public health, con-
trols i1ntended to obviate the danger will usually
be upheld.

Ravin, supra., at 510. But, the court concluded:
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. - . no adequate justification for the state"s
intrusion into the citizen®s right to privacy by
i1ts prohibition of possession of marijuana by an
adult for personal consumption In the home has
been shown. The privacy of the individual®s home
cannot be breached absent a persuasive showing of
a close and substantial relationship of the iIntru-
sion to a legitimate governmental interest. Here,
mere scientific doubts will not suffice. The
state must demonstrate a need based on proof that
the public health or welfare will in fact suffer
1T the controls are not applied. [Emphasis added]

Ravin, supra, at 511.

In my handling of the drafting and related legal work that
attaches to the privacy issue, | have tried to remind legis-
lative committees that the court®s decision iIn Ravin neces-
sitates that the legislature needs to try to meet the burden
placed on the state to "demonstrate a need based on proof
that the public health or welfare will in fact suffer if
[the proposed] controls are not applied.” What is In bal-
ance is, as the court has said

. . . the general proposition that the authority of the
state to exert control over the individual extends only
to activities of the i1ndividual which affect others or
the public at large as i1t relates to matters of public
health or safety, or to provide for the general wel-
fare. . - - The state cannot impose I1ts own notions
of morality, propriety, or fashion on individuals when
the public has no legitimate iInterest iIn the affairs of

those i1ndividuals. - . -

Ravin, supra., at 509.

In this legislation, then, the "findings"™ are quite impor-
tant. Bill section 1 of each version purports to set out
factual conclusions from which the legislature has decided
to proceed to "recriminalize"™ marijuana. The content of
these findings may well determine whether the legislation

passes constitutional muster.

Other provisions:

Bill sections 3 and 4 are technical conforming amendments.
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The legislation is given an immediate effective date by bill
section 6.

IT the analysis prompt.; questions, please contact me.

JC: gc
WKG5/084



RESOLUTIONS/STATEMENTS FOR RECRIHINALIZATIOH OF MARIJUANA

EDUCATION RELATED ORGANIZATIONS

Anchoraga School District

Galana City School District

Galana School District Board of Education

Hainas Borough School Board of Education

Junaau City and Borough School District

Junaau Douglas High School Studant Council

Kenai Peninsula Borough School District

Kanny Lake High School

Katchikan Gatsvay School District

Northvast Arctic Borough School District

Wrangell Junior and Sanior High School

Alaska Parant Taachar Association

Association of Alaska School Boards

Alaska Association of Sacondary School Principals
Alaska Association of School Govamasnts/Gsnaral Aosaably
Alaska Association of School Govamnants/Student Laadara
Alaska Municipal Lsagus

Alaska Stata PTA Association

LAW AND RELATED ORGANIZATIONS

Anchoraga Polica Department

Alaska Paaca Offlcars Association
Anchoraga Crime Commission

Galana City Drug Task Fores

Galana City Polica Dapartaant

Junaau Polica Dapartaant

Dapartaant of Public Safety

FBI National Acadaay Associatas-Alaska Chaptar
Wrangall Polica Dapartaant

Alaskans for Drug Fraa Youth

MIchaal R. Spaan/Unitad Statss Attomov
Anchoraga Criaa Commission

Sitka Polica Dapartaant

Alaska Association of Chiafs of Polica

OTHER ORGANIZATIONS

Boys and Girls Clubs of Aaarica

Cantral Council(Tlingit and Kaida Indian Tribas of Alaska)
Cook Inlat Council on Alcohol and Drug Abusa
Katchikan Elks Lodga 11429

Katehikan Rotary Club 200

Xlvania clubs of Anchoraaa

Valdaz Rotary Club

Wrangall Junior and Sanior High Schools
Rotary Intamational

Katchikan Soroptomista

Tongasa Baptist Aasociation/Southaast Alaska
Safa Homas-Junaau

Junaau Alllanca of tha Mantally 111

Junaau Elks Lodga 420

MUNICIPALITIES

City and Borough of Junaau
Municipality of Anchoraga
City of Katchikan

City of Galana

Toglak City Council

City of saxman

City of Valdaz

City of Hainas

City of Togiak

Northvast Arctic Borough Asaambly
City and Borough of Sitka
City of Wrangall

Alaska Municipal Laagua

CHAMBER OF COMMERCE

Anchoraga Chambar of Commarca
Graatar Sitka Chambar of Commarca
Juanau Chambar of Commarca
POLITICALLY RELATED

191S Republican Party Convantlon Platform
Sanator Frank Murkovskl/ Alaska Congrasslonal Delegation



URUG I'REE YOUTH

WILL MAKE

Alaskans FEB 0 6 1989
for
Drug-Free
Youth

A sTRONG AMERICA  An Affiliate Member of the National Fecleration of Parents for Drug-Free Youth,

WHEREAS

RESOLUTION IN SUPPORT OF SB1B & HB22
"An Act Relating to (lariJuana”

- Alaskans for Drug-Free Youth are concerned about the

prevalent use of the drug marijuana.

WHEREAS

- Adults may now possess up to 4 on. of marijuana fcr

their own personal use in their homes, even though in these
homes may reside children.

WHEREAS
occuring

WHEREAS

- Research has demonstrated that marijuana usage 1is
more frequently in earlier age groups.

- The metabolites of marijuana are fat and lipid

soluble and may remain in the body for extended periods of time.

WHEREAS

- The THC content of street samples of marijuana

generally have increased in potency from approximately less than
one percent at the time of the Ravin Decision in 1375 to as high

as 15.30

percent of samples taken from police-confiscated

marijuana in Ketchikan during 1i13ss. The Ravin Case 1in reference
tc higher patency levels in the future, states, "if such a shift
were to occur, then marijuana use could be characterined as a
serious health problem."

WHEREAS

- Recent research has yielded findings that

demonstrate that marijuana may have a detrimental effect on
respiratory and cardiovascular systems, on reproductive systems,
Jn the brain, and on the body"s immune system.

WHEREAS
WHEREAS
11113 nut

*%» V, U
others a

- 5B1D and HE22 address these health findings.

- The State of Alaska statutes pertaining to marijuana
conformity with National and International Laus.

~ ~AuPremt Court of Alaska has stated that "no one
right to do things in their own home which will affect
dversely." <

Box XVb e Ketchikan. Alaska 9801 e (307) 247-CARE « Toll Free in Alaska 800-478-CARE



Bristol Bay A rea Health Corporation
P.O. BOX 130 . DILLINGHAM, ALASKA 99576
(907) 842-5201  or  (907) 842-5202

February 2. 1988

The Honorable Senator Fischer
Rm. 508, Capitol
P.O. Box V, Juneau 99811

Dear Senator Fischer,

My Organization on behalf of the 32 villages in the Bristol Bay Area
that we by Resolution are authorized to represent for all health
matters, wants you to know that we fully support S.B. 18 "for the
act relating to marajuana; and providing for an effective dote".

You can count on our support and count on us as one of the many (we
hope) in favor of your proposed bill, as well as H.B. 22.

Thank you and good luck.

Sincerely,

Robert Clark
Executive Director

cc: Jay Toth, C.0.0.
Christy Tilden, Alcohol Program
Executive Committee
Representative Jacko
Senator Zharoff

DENTAL SERVICES . MENTAL HEALTH SERVICES . DRUG 61 ALCOHOL SERVICES

KANAKANAK HOSPITAL .
842-5266

642-5201 v 842-5245 842-1230
\
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. ALASKA COUNCIL OF SCHOOL ADMINISTRATORS -
326 Fourth St., Suite 408 Juneau, Alaska 99801 586-9702

RESOLUTION FOR THE RECINDING OF LAW ALLOWING
GROWTH AND POSSESSION OF MARIJUANA IN
ALASKA

The Alaska Council of School Administrators urges the Legislature
and Gouernor to pass legislation to recind the current lai
regarding marijuana.

RATIONAL:

(A) The problem of drug and alcohol abuse by our society,
particularly by children In our schools, |Is rising,

(B) The President of the United States has asked for a national
crusade to help solue this problem.

(C) Nany of the students using drugs, particularly marijuana,
obtain 1t from homes where parents grout their own marijuana for

personal wuse.

®) There Is substantial proof that marijuana Is harmful to
health and safety of It"s users.

6 There Is a common perception byyouth andothers that the

current Alaska Statutes "legalize" marijuana, and this
misperception has a social effect that |Is detrimental to the

public health and welfare In that It encourages drug use.

(F) Ue have obserued young people use marijuana and haue had to
deal first hand with It"s effectsto learning andbehauior.



WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

TANANA CHIEFS CONFERENCE, INC.
Board of Directors
Resolution 88-74

RECRIMINALIZATION OF MARIJUANA POSSESSION AND SALE

OF DRUG PARAPHERNALIA

the sale and public use of marijuana, and possession by minors

are already illegal under Alaska State statutes; and,

possession and use of small amounts of marijuana iIn an individ-
ual"s personal residence have been legal in Alaska since a 1975
Supreme Court ruling on privacy; and,

it has been clearly indicated Chat use of marijuana poses a
hazard to the health of the individual user, increases the risk
of accidental death and injury, and contributes to community
crime and social problems; and,

the present legality of home possession of marijuana and sale
of drug paraphernalia sends the wrong message to young people
making critical choices about personal behavior;

NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference, Inc. Board of

Directors hereby supports enactment of legislation by the State
of Alaska reinstating the 1illegality of possession of any
amount of marijuana at any time, and making the sale of drug

paraphernalia illegal in Alaska.

CERTIFICATION

I hereby certify that this resolution was duly passed by the Tanana Chiefs

Conference,

Inc. Board of Directors on March 17, 1988 at Fairbanks, Alaska and

a quorum was duly established.

Subaitted by:

388-208.76

2
"Daisy Northwiy

Secretary-Triasurer
TCC Executive Board Tanana Chiefs Conference, Inc



accompanied by a small appropriation to DHSS to fund its planning
and implementation. DHSS might be encouraged to use these funds

to develop common district boundaries for all major DHSS grant

programs.

MARIJUANA - Contact Persons: Mike Walleri, Lisa Jaeger,
Paul Sherry

The Tanana Chiefs Conference 1is opposed to Jliberal marijuana
laws. The Conference feels that the present leniency of laws
regarding home possession of marijuana and sale of drug
paraphernalia sends the wrong message to young people making
critical choices about personal behavior. IT the laws regarding
marijuana possession statewide cannot Dbe tightened in the
political arena, Tanana Chiefs villages have expressed an
interest in more local control of marijuana in the villages. The
matter of reinstating the illegality of possession of marijuana
under state law could be addressed by individual communities
through a local option election process similar to the local
option law for possession of alcohol. The main 1issue is a
problem of enforcement. When communities make the decision to
ban possession of marijuana as a whole there 1is more resolve to

cooperate with the decision. Enforcement costs are also commun—

ity related.

1288-159 7



Resolution of the Alaska Municipal League

Resolution No. 89-54

A RESOLUTION SUPPORTING REPEAL
OF AS 11.71.070 AND AMENDMENT OF
AS 11.71.060(a) TO MAKE MARIJUANA ILLEGAL

WHEREAS, the Alaska Municipal League recognizes the serious
individual and public safety problems that exist in all communities in Alaska
as a result of substance abuso (AWML Policy Statement Part lll, Public
Safety; D. State Assistance), and

WHEREAS, Alaska is the only state in the union w»th a permissive
statute for personal possession of marijuana, and

WHEREAS, findings of local, state and federal authorities conclude
that marijuana is detrimental to the health, welfare, and public safety of all
people, and

WHEREAS, the Supreme Courts of other states and the U.S. Supreme
Court have upheld state statutes prohibiting the use and possession of
marijuana, and

WHEREAS, current Alaska state statutes are not in conformity with
federal drug enforcement laws controlling drug abuse, and

WHEREAS, the conflict between federal and state law pertaining to
marijuana causes unnecessary barriers for local, police and Alaska State
Troopers in protecting the public from drug abusers, and

WHEREAS, the Anchorage Crime Commission has for the past three
years concluded that Alaska’s permissive laws on marijuana should be
repealed, and

WHEREAS, representatives of 60 Alaskan high schools at the Alaska
Association of School Governments’ Annual Fall Conference on October 18,
1986, unanimously passed a resolution to repeal the current marijuana law
and make the drug in all its forms illegal in Alaska;

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal
League urges the Governor of the State of Alaska and the Alaska State



P.O. BOX 189

ANGOON
ALASKA PHONE:
99820 (907) 788-3653

RESOLUTION NO. S9-03
WHEREAS, Angoon is a Second Class incorporated City under the State of Alaska, and

W'HEREAS, laws that govern the State of Alaska directly impact the laws that govern the
municipality of Angoon, and

W'HEREAS, the law that allows the possession of any amount of marijuana has a negative
impact with the Community of Angoon and the School System, and

W'HEREAS, the City of Angoon has a strong position that people who are involved with the
importation of illegal drugs should be dealt with in a criminal manner, and

WHEREAS, the State of Alaska has the governing power to develop the lawsthat can assist
the municipalities and ochool Districts to cope with the existing "drug problem"” that appears

to be growing annually;

NOW THEREFORE BE IT RESOLVED: That the Alaska State Legislature make it illegal to
possess any amount of marijuana;

BE IT FURTHER RESOLVED: That any person involved in the trafficking of illegal drugs be

charged with a criminal offense.

Passed at a City Council Meeting held on January 31, 19S9 by a vote of <5* Yeas,
-Q- Nays, n Absent, -f$- Abstain.

ATTEST: L*
City Clerk

SEAL



MARITJUANA INITIATIVE COMMITTEE
CONTACT SHEET

Ms. Marie Majewske

Marijuana Initiative Committee Chairperson
4002 Kingston circle

Anchorage, AK 99504

333-0717

Mr. Ken Griffin

Alaskans for Drug Free Youth

8231 Summerset Drive

Anchorage, AK 99513 i/
349-7259

Ms. Linda Adams

Alaskans for Drug Free Youth
P.O. Box 7171

Ketchikan, AK 99901
247-2273

Ms. Sandy Spargo

Alaskans for Drug Free Youth
965 Goldbelt

Juneau, AK 99801

586-2392 (w)

586-6122 (h)

Mr. Edward Young

Anchorage Crime Commission

415 F Street

Anchorage, AK 99501 n
279-8894

Mr. Gary Hutchison
Kids Come First

367 Leann

Fairbanks, AK 99701
456-6676 (w)
456-1531 (h)

Ms. Marsha Haas

Community Action for Drug Free Youth

8040 Summerset Drive v/
Anchorage, AK 99518

258-0201 (w)

344-7059 (h)

Ms. Maureen Cowles
Executive Board of Anchorage Council of PTAs

17433 Kantishna Drive
Eagle River, AK 99577
694-3160



THIS DOCUMENT
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TO ASSURE LEGIBILITY



Resolution of the Alaska Municipal League

Resolution No. 89-54

A RESOLUTION SUPPORTING REPEAL
OF AS 11.71.070 AND AMENDMENT OF
AS 11.71.060(a) TO MAKE MARIJUANA ILLEGAL

WHEREAS, the Alaska Municipal League recognizes the serious
individual and public safety problems that exist in all communities in Alaska
as a result of substance abuse (AML Policy Statement Part lll, Public
Safety; D. State Assistance), and

WHEREAS, Alaska is the only state in the union with a permissive
statute for personal possession of marijuana, and

WHEREAS, findings of focal, state and federal authorities conclude
that marijuana is detrimental to the health, welfare, and public safety of ail
people, and

WHEREAS, the Supreme Courts of other states and the U.S. Supreme
Court have upheld state statutes prohibiting the use and possession of
marijuana, and

WHEREAS, current Alaska state statutes are not in conformity with
federal drug enforcement laws controlling drug abuse, and

WHEREAS, the conflict between federal and state law pertaining to
marijuana causes unnecessary barriers for local, police and Alaska State
Troopers in protecting the public from drug abusers, and

WHEREAS, the Anchorage Crime Commission has for the past three
years concluded that Alaska’s permissive laws on marijuana should be
repealed, and

WHEREAS, representatives of 60 Alaskan high schools at the Alaska
Association of School Governments' Annual Fall Conference on October 18,
1986, unanimously passed a resolution to repeal the current marijuana law
and make the drug in all its forms illegal in Alaska;

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal
League urges the Governor of the State of Alaska and the Alaska State



Legislature to take immediate steps to repeal statutory protections for the
use and possession of marijuana in the State of Alaska in order to promote
the general health, welfare, and public safety of the citizens of the State of
Alaska.

Adopted this 18th day of November 1988 in Fairbanks, Alaska.

ATTEST:

Resolution No. 89-54
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mil) ANGOON
CV ALASKA PHONE:
99820 (907) 788-3653
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RESOLUTION NO. 89-03
WHEREAS, Angoon is a Second Class incorporated City under the State of Alaska, and

WHEREAS, laws that govern the State of Alaska directly impact the laws that govern the
municipality of Angoon, and

WHEREAS, the law that allows the possession of any amount of marijuana has a negative
impact with the Community of Angoon and the School System, and

WHEREAS, the City of Angoon has a strong position that people who are involved with the
importation of illegal drugs should be dealt with in a criminal manner, and

WHEREAS, the State of Alaska has the governing power to develop the laws that can assist
the municipalities and School Districts to cope with the existing "drug problem" that appears
to be growing annually;

NOW THEREFORE BE IT RESOLVED: That the Alaska State Legislature make it illegal to
possess any amount of marijuana;

BE IT FURTHER RESOLVED: That any person involved in the trafficking of illegal drugs be
charged with a criminal offense.

Passed at a City Council Meeting held on January 31, 1989 by a vote of _ i£ _ Yeas,
-Q- Nays, Absent, -f}-  Abstain.
ATTEST: U
City Clerk

SEAL



MARITJUANA INITIATIVE COMMITTEE
CONTACT SHEET

Ms. Marie Majewske

Marijuana Initiative Committee Chairperson
4002 Kingston Circle

Anchorage, AK 99504

333-0717

Mr. Ken Griffin

Alaskans for Drug Free Youth

8231 Summerset Drive

Anchorage, AK 99518 i/
349-7259

Ms. Linda Adams

Alaskans for Drug Free Youth
P.0. Box 7171

Ketchikan, AK 99901
247-2273

Ms. Sandy Spargo

Alaskans for Drug Free Youth
965 Goldbelt

Juneau, AK 99801

586-2392 (W)

586-6122 (h)

Mr. Edward Young

Anchorage Crime Commission
415 F Street

Anchorage, AK 99501
279-8894

Mr. Gary Hutchison
Kids Come First

367 Leann

Fairbanks, AK 99701
456-6676 (W)
456-1531 (h)

Ms. Marsha Haas

Community Action for Drug Free Youth
8040 Summerset Drive

Anchorage, AK 99518

258-0201 (w)

344-7059 (h)

Ms. Maureen Cowles

Executive Board of Anchorage Council of PTAs
17433 Kantishna Drive

Eagle River, AK 99577

694-3160



MARTJUANA INITIATIVE COMMITTEE CONTACT SHEET
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9. Mr. Eugene Harnett
11247 Borealis Street
Eagle River, AK 99577
696-0096 (W)

694-0437 (h)

10. Representative Terry Martin
Alaska House of Representatives
3960 Reka Drive, #B6
Anchorage, AK 99508
561-2035 (w)
333-6990 (h)

11. Representative Alyce Hanley
Alaska House of Representatives
4007 Brentwood Circle
Anchorage, AK 99502
561-2033 (w)
243-7574 (h)

12. Mr. David Renkoski
3541 Stanford
Anchorage, AK 99504
279-9634

13. Representative Walter Furnace
Alaska House of Representatives
P.0. Box 1542
Anchorage, AK 99510
561-2039

14. Linda Douglas
Just Say No!
810 S. Pine Street
Anchorage, AK 99508
338-0189
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DRUG-FREE YOUTH

Alaskans
for
Drug-Free
Youth

A sTRoNG AMERICA  An Affiliate Member of the National Federation of Parents for Drug-Free Youth.

February 23, 1989

Chris Christensen
Judiciary Aide

Senate Judiciary Committee
P.0O. Box V

Juneau,

Alaska 99811

Dear Chris:

I will not be able to testify before the Senate Judiciary Committee today because
of the demands of my job. Would the Committee accept the enclosed information

which contains the following:

Treatment of Marijuana Dependence: Preliminary Results, from the
University of Washington School of Social Work, printed in the
Journal of Psychoactive Drugs, January-March, 1988.

Strategies for Breaking Marijuana Dependence, by Joan Ellen Zweben, Ph.D.,
Executive Director of the Pacific Institute for Clinical Training,
Education, and Consulation; and Kathleen O0"Connell, Ph.D., Clinical
Psychologist. Both of the doctors are located in California.

Marijuana: A Second Look at Health Hazards, by the American Lung Assoc.

Marijuana More Potent— Still Harmful,addressing THC content from the
University of Mississippi .

Death on the "High'"-Ways, Driving on Drink and Pot, by Peggy Mann, a
Public Service of District 22-C, Lions Clubs International Drug Awareness

Program.

Statewide Drug Seizures from January 1, 1986, through June 30, 1987,
from the State of Alaska Department of Public Safety.

People Who Didn"t Say No, Vital Statistics printed from the U.S. News and
and World Report, March 21, 1988, regarding '‘emergency-room visits" involving
marijuana.

CONTINUED ON NEXT PAGE

Box &5 e Ketchikan, Alaska B80L « (907) 247-CARE « Toll Free in Alaska 800-478-CARE



"Legalizing Drugs Holds Little Appeal in Europe,”™ from the Sundau Star-
Ledger, June 5, 1988, copied by the New Jersey Federation for Drug-Free
Communities. This article refutes Europe®s success in legalizing

marijuana and heroin.

Statement by Caren Robinson, then Executive Director of Aware, of
the number of juvenile arrests relating to marijuana possession,
for statewide arrests in 1981.

Alaska Council on Domestic Violence and Sexual Assault-Use of Alcohol
or Drugs at the Time of Abuse, for FY87.

Your help to recriminalize marijuana is very appreciated.

Sincerely,

ALASKANS FOR DRUG-FREE YOUTH, INC.

Sandy Spargo
Vice President/Juneau Chapter
965 Goldbelt

Juneau,

Alaska 99801

cc: Senator Faiks
Senator Halford
Senator Pearce
Senator Rodey
Senator Szymanski



MARIJUANA MORE POTENT -- STILL HARMFUL

Advanced growing techniques and marijuana hybrids are now
yielding not only a more potent form of pot, but also new types
of the drug that can produce specific effects on the user. The
National Institute on Drug Abuse (NIDA) has been monitoring the
Tetrahydrocannabionl (THC) content of marijuana through the
School of Pharmacology, University of Mississippi, and have found
contemporary marijuana to be four times the strength of pot
available in the mid 1970 %.

In 1976 the monitoring project showed an average THC content of
1%. The potency of marijuana then climbed steadily to an average
of 5.5% 1in 1985. Some of the more specific marijuana types such
as Sensimilla averaged a higher TCH content, ranging from 6 to
7. Some of the Sensimilla samples tested out as high as 14%.

Marijuana has become a more socially acceptable drug of use over
the vyears, particularly with adolescents and young adults.
Comedian, George Carlin, said, "Grass doesn"t make you sick, your
breath doesn®"t stink, and you don"t puke on your shoes."
Unfortunately, the high level of social acceptance ignores the

inherent problems found in any mood-altering drug usage. Like
alcohol, marijuana use can cause multiple problems for the user
and those around him/her. With more potent marijuana available

it might be accurate to assume the problems experienced by the
marijuana user will also be compounded.

Community Update, November 1987
New Connection Programs, Inc.
73 Leech Street

St. Paul, MN 55102



NAHAS, GABRIEL GEORGES; Physiologist, pharmacologist and educator.

QUALIFICATIONS; 8,A. University of Toulouse (France) 1337.
H.D.  (cum laude) University of Toulouse Hedlcal School, 1944.
M.S. Physiology, University of Rochester, 1949.

(Rockefeller Fellow 19*7-48)

Ph.D. Physiology, UnlversJdcy of Minnesota .Medical School, 1953.
(Mayo Foundation Fellow 19*9"50)

Minnesota Hedlcal License, 1953.

New York Medical License, 1967.

POSITIONS: Assistant Professor, Physiology, University of Minnesota, 1955.
Chief, Respiratory Section, Department of Cardloresplratory
Diseases, Welter Reed Army Institute of Research, 1957-59.
Lecturer, Physiology, George Washington Medical School, 1959-62.
Associate Professor and Director of Research, Department of
Anesthesiology, College of Physicians £ Surgeons,
Columbia Uni vers Ity, 1959-62.
Professor, Department of Anesthesiology, Research, College of
Physicians £ Surgeons, Columbia University, 1962 to present.
Fulbrlght Scholar.
Attending Anesthesiologist, Presbyterian Hospital, 1967 to present.
Adjunct Professor, Anesthesiology Institute, University of Paris,.
Faculty of Medicine.
Board of Advisors, Cousteau Society.
Consultant, United Nations Commission on Narcotics.
Distinguished Visiting Scientist, Addiction Research Center, N.I.D.A.
MEMBERSHIPS : American Physiological Society; American Soclecyfor Pharmacology
£ Experimental Thorapeutlcs; New York Academy of Sciences (Fellow);
Sigma XI; Association of French Speaking Physiologists; British
Pharmacological Society; AAAS (Fellow); Medical Advisory Boards of
the Councils on Circulation and on Basic Sciences of the American
Heart Association; Chairman, Section of Biological Medical Sciences,
N.Y, Academy of Sciences (1963"64); National Research Council (1963-
1966); The Harvey Society; American Society for Clinical Pharmacology;
American College of Toxicology; Laureate, French Academy of Medicine;
Scientific and Hedlcal Advisor to N.F.P. and P.R.1.D.E,

HONORS: Presidential Medal of Freedom with Gold Palm (United States);
Commander, Legion of Honor, Crvlx de Guerre with 3 Palms (France);
Order of the British Empire (Great 3rltoln); Orderlof the Orange
Nassau (Netherlands); Silver Medal of the City of.Paris; iiadal of Honor
Award for Centennial of the Statue of Liberty, .1986.
RESEARCH: Medical Inscru.ien®ation, pharmacology of THAM; physiology of acid
base regulation; blood plasma substitutes; pharmacology of
cannabis and cocaine; epidemiology of drug dependence*

PUBLICATIONS;  Author of over 550 scientific publications (more than ICO of them
on the subject of marihuana and other dependence producing drugs);

Author of 16 books and monographs Including: Marihuana In Science
and Medicine (Raven Press, New York, 1984), Drug Abuse In the Modern
WorTed (with H.C.Frick Il, Pergamon Press, Hew York7 1961), Keep Off
ThVflrass (3rd Edition, P. Eriksson, Mlddlebury VT, 1985,

translated Into five languages).

(Compiled from Who"s Who In America and Who"s Who In the World)



With reference to Senate Bill No. 18:

For an Act entitled: “An act relating to marijuana; and
providing for an effective date.”

"eSection i Findings

(1) Marijuana and other cannabis preparations contain more than
420 different compounds, including 60 cannabinoids that have

mind-altering properties.

Marijuana contains 421 Dioactive cnemicai molecules, 6i are
cannab'.noias. wmcn are extremely soiuole in rat molecules and oecome in
0eooeo in ooov ceil membranes, inhioiting the flow of necessary chemicals

in anc out or the ceil ii/

""are are -21 mown cnerr.ica.s in CANNADIS Tne most important Of

mese are agroup called CaNNAOMOIOS Tne chief mmo-aitering CanNAaoinoi
'3 delta *-Tetranycro- cannabDinol, referred to as deita-y or TmC (2) p v4

*a-5-..ana ana rasmsn as we” as mem principal active ingredient
i~-L' mrmouce an intoxicated state marked ov altered time sense,
euphoria, and at nign doses, hallucinations. (3) p 12

ar-juana contains special Chemicals, the cannabinoids WIMCN are
unique to me plant. 61 of tnem nave oeen isolated, some are psychoactive

Ive TnC ana others are not .4;



(2) The breakdown products or metabolites of marijuana are fat
and lipid soluble and may remain in the body for extended time

periods.

THC iike DDT is retained in ooay tissues that nave mgn fat content,
including tne Dram, lungs, liver ana tne reproductive organs if one joint
is smoKea 1/2 of me THC will remain in tne Docv a week later, and
measuraole amounts a week later ir a person uses marijuana more than
unce a montn tne residue leveis of ThC will be ouiit up in me users oody

i3: p.66

THC aro other cannaoinoias are fat soluble and tend to accumulate in
fatty tissues if tne ooay, including tne brain, Following a single exposure
to marijuana, Th'C may be found in the body up to two (2) weeks
Tolerance develops, necessitating increased dosages with prolonged use
and increasing the likelihood of THC accumulation in tne body (5) p. 10

“HC accumulates in ana alters the fatty structures of ceil
membranes (Pator, 1972, Paten, 1975; these fatty materials are vital
parts of tne membranes functional structure. THC accumulates at tne fat
interface ana causes the film of fatty material to be restricted. This
aiso affects the fine specialized structures of the cell surface tnrougn
which one gram cell communicates with another, (6) p. 220

Because cf me fat solubility of th1, it can be found in tne urine for
many cays after smoking has been stopped. THC has oeen found in urine of
up to aoout -i5 days in chronic or addicted users (7) p 3



(3) The tetrahydrocannabinol (THC) content of street samples of
marijuana generally has increased in potency from
approximately one to two percent In marijuana obtainable 10
years ago to as high or higher than 5 to 10 percent in marijuana
obtainable in 1989.

Beginning in 1963 tne potency of the marijuana sole in the US
dramatically increased from [-28 THC to 5-158 THC Some areas report a
278 ThC level Tne increase in potency has made today's marijuana much

more hazardous (7!

»ercnii-an. Aias«a samples of marijuana sent to tne university of
Mississippi Research institute for testing showed in i1967-4368 THC for
tne one sampie sent in 1966 tnere were 6 samples sent witn tne
following percentages reported- 15 148, 15.308, 14528, | 298, 3.348,
| 648, 12 368, 9.638. (6)

Tne marijuana used today is 5- 10 times stronger than in tne 60's
due to plant selection, refined growing and harvesting techniques In the
60's marijuana witn 28 THC was considered “real good grass" now
government laboratories have tested confiscated marijuana witn a ThC

content of 148 (9)

Potency of ordinary marijuana is now identical to nasnisn sold in the
u 5 ano nign quality sinsemilla “much preferred) is twice as strong as
nasnisn <.10;



(4) Recent research has yielded findings that demonstrate that
marijuana may have a detrimental effect on:
(A) respiratory and cardiovascular systems, in that
(1) sinusitis, pharyngitis, bronchitis, and emphysema
may be associated with chronic marijuana use;

200 American soldiers were studied, heavy smokers of nashisn, tney
snowed symptoms or pharyngitis, simsitus, Droncmtis. ana astnma
(Henderson, et al 1072 (I1)p. 125

Mcdonala, Donald, Florida peaiatrician-Survey 104 youngsters 40 nad
oeen taken to tne doctor witn symptoms of chronic cougn, sir,us condition,
sore throat, laryngitis, chest pains and fatigue. They were tola to stop
marijuana use-all symptoms eventually disappeared (2)

Chronic cannaois smoking can produce simsitus, pnaryngitis,
Droncmtis, emphysema and otner respiratory difficulties in a year or less
opposed ro ten to twenty years of cigarette smoking to produce similar
complications Cannaois smoke is far more damaging to lung tissue tnan
tooacco Tne damage is described as precarious Testimony oerore the
senate supccmmittee in internal secunty-observations of Dr Forest

Tennant 1466-1972 i \2)

A stucv comparing marijuana ana cigarette smokers found that
smoking iess tnan a joint a cay decreases specific airway conductance as
much as smoking ;c cigarettes per cay u asliKin et ai, '96u) Some
airr'erence may oe cue to present day cigarettes being filtered, producing
less tar Marijuana joints are consumed entirely anc are unfiltered under
conditions freely available, joints consumed may approach as mgn as 10
or more a cay tCOKer et al, 197dm 13)

(ID habitual marijuana smoking may produce
precancerous change in the lung.

One study of fresn cannaois on human tissues iLeucntenoerger, 1962)
snowed cellular abnormalities developed in the same sequence wmcn
occur witn :;oacco smoke and appeared to De reiatea to components of tne
vapor Pnase of tne fresn cannabis smoke Abnormalities in mitosis, DNa
complement and chromosomal number, as well as cell proliferation were
obferwj a;i -nese cnanges were more severe after exposure to cannaois
smor e tnan to tooacco smoxe | 14j



Car.riaoiS may nave signiricant lung cancer potential certain
napntnaienes, particularly oenzopvrene are known to oe cancer producing;
oenzopyrene is reported to oe about 70% more aounaant in marijuana
smoke than in tobacco smoke (Novotny et al, 1976) U 3i

Considerable evidence to suggest that long-term use may lead to
pulmonary cancer harijuana has up to 50:f& more aryl nyarocaroons in its
smoke tnan tooacco ana hian levels of these are associated witn
susceptibility to oronchogemc carcinoma Many people smoke ootn
marijuana ana tooacco and it is believed that tne combined effects may
substantially increase cancer risk U5jp 699

‘Marijuana smoke contains 50& more cancer producing hydrocarbons
tnan tooacco smoker" reported 1975 American neaith Foundation, Ny city
anc National Cancer institute, Betnesaa. 19>

(lit) during a marijuana "high,” the user may
experience tachycardia as the heart rate increases to as much
as 130-150 beats a minute;

Most string effects of canmpus in man is cose related tacnycaroia
ifast r.eart rate; tms may cause narm if tne person nas coronary neart
disease, cereorovascuiar disease, hypertension ana neart failure p 16!
il

One marijuana cigarette is just as damaging to tne neart as five
filtered tooacco cigarettes. One joint delivers nearly five times as mucn
caroon monoxice to tne blood stream cutting oxygen fiow to tne neart,
promoting coronary artery disease and neart attacks. U6;

(B) reproductive systems, in that
(1) marijuana affects the network of glands and
hormones that are involved in reproduction;

-Aguiar marijuana use curing at least C developmental pnases can pe
detr're”al! Curmg feta! development and during adolescence narciervoe
vS** - 'rug Mbuse * Crug Abuse ( w *



RESEARCh

['lost stucies referred to in tms researcn were aone on marijuana
witn low ieveis or Tr»c ie 2% ThC- Current marijuana potency is often
equivalent to nasnisn

Atrens of wee :(b"Ttsiozod from fior*isvidkers and From chronic hashish smoKers (hashish has a
nigh concentranon of THC) were pnotomicrcgrapned. Normal spermatozoa from a non-hasmsh-
smonng maie snow a proper censitv, indicating tmat it is ricn in protein ana otner essential
chemical suDstcnces in tne center ana right panels, sperm taken from a hashish-smoking male
snows a oerimte oreakaown of protein suostances and a clumping together of chromosomal
mammal Tne researcn team also noted oranges in the ultra structure ot tne spermatozoa of
cnromc nasnisn-srr.Gking males wmch couid result in generic disturoances or prevent

fertilization i i2) p 67

The Effects of Marijuana on tne Reproductive System (22)

A study was conducted of 20 young men, 18 to 28 years of age, who
used marijuana for at least 6 weeks, averaging 9.4 times a week None of
these subjects nao ever used other nallucinogemc drugs, nad any nistory
of hormone impalance, or snowed evidence of prior liver disease. Twenty
similarly-screened young men wnc did not use marijuana served as
controls. The important finding from this study was that testosterone,
tne principal male normone, was reduced oy aocut 44To ir. tne male
marijuana users Testosterone plays ar. important role in tne secondary
sexual changes tnat occur curing adolescence and in tne reproduction of
sperm Dv tr.e aault male wuse of men mar,a may celav sexual maturation ir,
rr-n-ag-c now? -me nos?-ply impair the sexual development of male
fetuses hr'-: jsu-'ej rv pregnant mothers Six of the sutjects tested also
snowed highly "600080 sperm counts, two were founo to Pe clinically
sterile Additionally, within a small percentage of maie marijuana users,
who rnjy n,we already possessed an unusual normone oalance,
uv~fecomastia :-:curreo. Gynecomasty is aremmiz'r,.: cr.ar.ge wmctr,
tr-ere 's -:;hS'ce"ap;e enlargement M me breasts.

it's now oererally Pelieveo tnat tne effects of cannao’'moids on tne
hormones tnat modulate the reproduction process originate within tne
pram as aresu't changes in sucn neuro transmitters as dopamine
ncrepmepr.rihe ar.c serotonin (19) i1?8-79i

ir. tr.e :i st, *~c seems to af.fect tne hypotnaiamus. wmcn in turn
affects tr.e Jtar,. apea like structure at tne oase ot tne prain, wmch



ThC m marijuana use mmoit tne normone tnat controi oeveiooment,
fertility ana sexual functioning. (23) p. 2u

An infant girl is oorn witn ner life time supply of egos :f they are
damaged tnere is no replacement. Cannabmoias collect in tne ovaries in
a controlled study of 2% THC exposed eggs about 1/2 tne eggs ciea. Of the
remaining eggs 32% looked unnealtny (23)

Males- innalation by human maies of heavy aoses of marijuana nas
been associated with a significant decrease in sperm concentration ana
total soerm count (33; accompanied Dy a decline in sperm mooilitv ana
increase in aonormal sperm forms k2) pp 521 -532 (33;

(i) a pregnant woman who uses marijuana takes an
increased risk that the chemical compounds in the
marijuana will pass across the placenta to the developing

fetus;

Legal ana etmca! considerations promoit tne administration of
man juana to young women who mignr become pregnant “Marijuana ana
Reproduction" Dr Carol Grace Smith, Ricnarao a ascM-ID 1962 '25)

't is always dangerous to generalize too fully from results witn
laboratory animals to tne numan however it is clear that mucn or one
oasic understanding or reproductive pnysiology ana pnarmacoiogy nas
come from studies on laboratory animals in particular tne non numan
primate nas provided an excellent animal model for the numan
reproductive system it is apparent that several of tne observed cnanges
oroauced oy marijuana THC in animals nave also been seen in tne few

human studies tnat nave been done 16-p i16-19 (22;

Stucies witn laDoratory animais and reti ospective studies on women
wno useo marijuana during pregnancy snow tnat tisks of pregnancy loss
ano ctner adverse effects on the fetus are increased by marijuana use
T~C crosses tne placenta barrier Significant cnanges considered witn

taroation or fetal growth ana development nave been ooservec

/| MM



ThC distriouted to many different tissues or' fetus Studies snow a
greater incidence of pregnancy loss ana a decrease of Dirtn weignt of
viaole offspring Evidence strongly suggests tnese effects are due tc
disruption of placental function. (24

Marijuana use during pregnancy delivered infants witn significantly
smaller Dirtn weignt, oody weignt and head circumference as well as
infants wno were 5 times more likely to nave features compatible witn

tne fetal alcono! synarome. (32)

ir oas oeen well established tnat ThC easily passes t.nrougn tne
placenta a rour year study showed tnat the more ThC aoaea to the
placenta tne iess estrogen was produced. Decreased estrogen results in
decreased olooc rlow to the placenta. Which means cecreased nutrition to

tne developing oaoy (23)

Studies oy mngston et, al The most common findings on adverse
effects of maternal use of marijuana are intrauterine growth retardation,
poor weignt gain, prolonged laoor and oenavioral aonormalities in tne
newoorn. uf 10 independent variables such as age. alcono! use, cigarette
smoking and race, wmcn were assessed in one study as possible causes of
adverse effects marijuana use was tne most nigniy predictive of fetal
malformations \~4

in another study where considerable efforts were made to isolate
marijuana as tne only contributory factor, it was founa tnat maternal use
of marijuana was tne strongest independent predictor of wnetner a motner
delivers an infant witn features tnat were considered to oe '‘compatible
witn retai aiconol syndrome”



TdMe 3 Majur malformations among newborns of marijuana usei s ano non-users

Marijuana Usage

11, 176 Nur.-Users Sie;'s
Lialful 1lidtion Number of Rale Number uf 9ate
'Type of system'- naiformations per 1000 malformations per 1000
Congenital neart
disease 26 2.3 7 5 6
hypospadias a7 42 7 5 6
Clulilut.it 41 3.7 6 40
Upper alimentary
tl dcl 13 i 2 0 H
Respirator'/ tr.vt 6 05 3 Ko
dcnitdl 3 0 3 2 16
Face. neo* and ear 15 13 ° I6
Spina bifi.ja 5 05 £ 16
Hydrocephalus 6 05 2 16
All uriies
malformations 132 11 7 8 6 7
Tutdl major
malformations 294 26 3 42 33 7

source Linn cl al. 1933 o 62 (19)

(C) the brain, in that
(1) THC may accumulate in brain cell membranes;

jr. jppreciapie amount of marijuana is stored direct'v in tne nerve
e‘lof treorpin /.men are 1/3 fat tissue. They steadily carnage tne
oram ceiis-oy degrading cell nutrition and suppressing electrical activity

jr Alexander jakubonc, Canadian, research on rats snowed that THC
caused significant inhibition of Drain cellular action Repeated doses
delayed tne cells aoility to repair themselves and finally caused enougn
damage to cause tne cell to die p. 209 (2)

‘Yar:>ann taren into tne ooay is immediately attracted to and
emceoceo m tne 't-'cs in all tne cell membranes in tne cccy inc’'uomg tne
orain cells, mnaermg memorane transport of energy, nutrients, messages,
etc crloolina tne :e;i work (1)



(jJ) marijuana and its metabolites may alter neuro-
chemicals and their receptor sites;

Brains of monkeys exposed to THC througn moderate smoking or
intravenously snowed striking chances at the synopses or receptor site
There was widening or the space witn deposits of dense material in the

space p 5(16'

Marijuana use diminishes tne orams ability to generate and activate
tne neuronol circuits, Because of tne neurons chemical complexity,
constant activity and speed of operation they are affected more than other

oodv cells oy marijuana. U ;

it appears tnat drugs including marijuana alter neuro transmitters
and receptor sites Previously the symptoms resulting were referred to

as Drain damage (20)

(i) use of marijuana may impair visual tracking and
depth perception and may reduce coordination, reaction
time, and vigilance, making it dangerous to drive, fly, or

operate machinery;

Marijuana impairs driving skills for at least 4-6 nours after
smoking a single cigarette When used i combinations with alconol
driving sr.iils are more erratic Ulanjuana-NIDA capsules, 6. 1966 Nljaj

121>

"Typical errects of cannaois resemble a transient acute Dram
syndrome, they include defects in attention span, concentration ability,
snort term memory, information processing ano performance of complex
perceptual motor tasks Thus, accidental injury to persons driving motor
vehicles, piloting airplanes, or operating heavy equipment wmle
intoxicated witn marijuana is a special concern (15)

10
4 1



Coordination 15 impaired at ooses commoniv usee in social settings
Dy Doth novice and enrome users. Tracking (the act of following a moving
stimulant) is nignly sensitive to effect of marijuana .impairment occurs
at very low aoses iweil, et at, 1966) persists for 4-6 nours 'iliosKOuwitz,
Shannon 1979) aoility to detect oner flasn of lignt ar.c snows significant
impairment oy low to moderate doses isnaman, Moskowitz 1972,73,74), a
suostantial risk for users operating machines p 1641i h

At doses commonly used marijuana impairs memory perception,
judgment and free motor skills, increasing tne risk or seno-5 a CCiDENT
while performing complex tasks sucn as driving or operating macmnery-
Manjuana, NiDA 1966. i21)

(iv) chronic marijuana use, particularly by
adolescents, may Interfere with reading comprehension,
verbal and mathematical problem solving, perception of
time and distance, short term memory, and the ability to
concentrate, and reduce motivation;

Long term development effects of marijuana use oy cmloren and
adolescents is of concern. Symptoms documented often descnoeo as
Amotivational syndrome include loss of ambition, loss of effectiveness,
lack of concentration, decline in scnool or work performance. INIDA
Marijuana- i1966;

One reliable sign of marijuana aouse is in scnool performance
Symptoms are short-term memory loss, inability to concentrate, loss of
motivation making achieving good graces difficult Abstract thinking
surfers most making advanced mathematics, especially o;r 'cuit it is
speculated oy some educators tnat tne recent crop m SaTS scores and tne
increase m drug use are more than coincidental Lant.ner, r.grid, M.D.,

a Qecar-'cians view of Marijuana p.i0 American Council on Marijuana,

lyo2

Clinicians use tne term amotivational syndrome to cescnoe a set of
personality’ cnanges commonly seen in caiiy users of marijuana
'‘Mculotnlm l*west-:966) Changes include apathy 'oss z: amotion, loss
or effectiveness, lac- of concentration, decline in scnool *mwor<
performance ’'eMr-; ..ma ano health 0 24 National acacery Press 1962



Marijuana user's school performance deteriorated markedly after
frequent use oecame estaolisned it nas oeen recently demonstrated tnat
alcohol ana drug abuse are associated with failure to graouate from nigh
scnool Scwartz. Hoffman-Bebaner, Phycnosocial ano Academic Marijuana

use
(v) the psychological effects of marijuana use may

include anxiety, panic, paranoia, psychosis, illusions, and
hallucinations, and some studies link marijuana to
schizophrenia; and

Psycniatnsts describe complications associated witn marijuana
use acute adverse reactions, flasn oacks ana prolonged reactions, botn
psycnotic ano non psychotic. Marijuana may trigger a scmzopnremc
reaction in vulnerable individuals, p. 699 (15)

Psycnological effects of marijuana use include acute toxic
psychosis ano acute panic reactions, some of these reactions are
excitement, confusion, disorientation, oelusions, depresonahzation, visual
hallucinations, full blown delirium, ikolanski, H, Moore, h.T - Effects of
Marijuana on Adolescents and Young Adults-JAMA 2 16: 466-492, 1971; p

309 MO)

mcque Merean - 1604-1664, physicians in France described
psycnotic symptoms in his patients experimenting witr. nasnisn. he
especa.ly noteu tne similarity between schizopnrema and nasnisn
mtoxirication Today tne marijuana used resembles nasnisn and also may
produce scmzopnremc like symptoms in patients p 276 M)

Acute panic and paranoid states are tne most commonly observed
snort term psycnologic.il effects of marijuana use ihegrate 1962) anxiety
is also a common proolem Snort term psycnosis nas oeen ooservea
manifested by confusion, .moulsive oenavior, delusions ano distortion of
perception M4)



(D) the body’s immune system, In that marijuana use
(i) may depress the immune system and alter the
fundamental cellular defenses against disease; and
(ii) may reduce the chromosomes in T-lymphocyte

cells.

mere '5 consistent evidence tnat THC induces defects in tne immune
system of mice ana rats The doses used produced very little oenavioral

effects 11

T iympnocytes are very important to tne immune system Carefully
controlled studies nave shown tnat the rate of division of T- lympnocvtes
was /T lower in marijuana smoxers tnan in the controls, if tney can not
reproduce f*mzewes cy division tney cannot fignt virus, oacteria, cancer,
erc p :40 (i]

Or naro’a votn, Psycmatnst "One of tne telltale signs of acnromc
por smoker Is-tney get sick aiot" k2i

Peciatrtcian mgrid Lantner, Cleveland, sees many cnromcaily ill
teenagers 5ne gives tnern no medication Her prescription is to cut out
tne pot- t*en tne symptoms disappear in 4- 12 weeks- t2) (1 1)

m iv7® v -Kira Marisnura of Columoia university examined from
neaitny po: smoking young men, tne chromosomes of T-lympnocytes, cells
important to tne immune system Tne men had srr.oxed marijuana for an
average c: 4 years and had not useo otner drugs For tnose smor.ing 2
joint: a wee* scout 1/3 of tne T-iympnocyte cells nac aoout naif tne
normal r.umcer of chromosome i46; for the daily marijuana smoxer some
ceils contained cniy 5-10 chromosomes 117)

(5) There is a common perception by youth and others that the
current Alaska statutes 'legalize' marijuana, and this
misperception nas a social effect that is detrimental to the

public health and welfare in that it encourages drug use.
f

*7f, a .rjr « lowing marrjaia decriminalization in Oregon, 2cfo
'V "m ?7*?':; e w' e«'erv.nec rsmoking pot die so because of possible
neaitn c.r oniv 7" renamed because oi oossic e neaitn

»?
o tJ



dangers (center tor policy researcn ana analysis,) a Study of State
Policies and Penalties) (10)

in 1076, 2 years after Oregon decriminalized marijuana tne numoer
of those wno nac ever used tne drug jumped by 20% and current use

increased oy 50% i '0)

California decriminalization of marijuana accompanied 4«v a jump of
over 7 1% in tne numoer of voutn under 16, and 46% in tne numoer of adults
arrested for driving under tne influence of a drug over a 6 montn period as
compared witn tne same period a year before legalization. i 10)
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April 4, 1988

MEMORANDUM
TO: Representatives Johnny Ellis and Niilo Koponen
Co-Chairs, House Health, Education and Social Services Committee
FROM:
Legislative Analyst
RE: Findings on Marijuana (Senate Bill 32) and Comparison With Alcohol

and Tobacco
Research Request 88.212

As part of the House Health Education and Social Services Committee®s
preparation for hearings on the recriminalization of marijuana, you asked
us to discuss the findings on marijuana included in CSSB 32 (HESS) and,
where appropriate, to present similar information on alcohol and
tobacco. I have addressed each of the findings included in the bill
with the most applicable research available to me. < Under each finding
below, research which supports the finding is presented first, toilowed by

IMThe roles of tetrahydrocannabinol (THC) in marijuana, ethanol in
alcoholic beverages, and nicotine in tobacco products are similar in terms
of drug abuse or addiction,” according to the National Institute of Drug
Abuse (NIDA) in: Drug Abuse and Drug Abuse Research. The first in a Series
of Triennial Reports to Congress, U.S. Department of Health and Human
Services, DHSS (ADM) 85-1372, 1984, p. 97.

2This memorandum incorporates portions of House Research Memorandum
87.167 and presents material in a similar format. |In addition to material
gathered independently, 1 have incorporated material provided by Alaskans
for a Drug Free Youth and the National Organization for the Reform of
Marijuana Laws. Prior to March 16, | asked for access to Senator Fischer®s
materials on marijuana. Because permission was not granted until the
afternoon of March 30, 1 was unable to examine his files due to the
memorandum deadline.
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research which disputes the finding or presents additional information
which you may wish to consider. Wherever possible, 1 have presented the
research without paraphrasing it.

Section 1. FINDINGS, (@ The legislature finds that marijuana use 1is a
serious health problem for the following reasons, each of which constitutes
a legitimate and compelling state interest:

1) Marijuana and other cannabis preparations may contain over 420
different compounds.

Support. C.E. Turner found that marijuana "...is quite complex,
containing at least 421 individual compounds. Sixty-one of the chemicals
which have be.en identified in the plant--the cannabinoids--are specific to
cannabis "And when marijuana is smoked, the 421 chemicals turn
into still more chemicals. Over 2,000 of them."4

Other Considerations. According to Jon Gettman, National Director of
NORML, "there 1is no correlation, let alone a causal relationship, between
the number of compounds a substance contains and its capacity to pose a
serious health hazard. However, it must be pointed out that refined
pharmaceuticals tend to be more toxic and hazardous to the body than
natural substances--which tend to be more easily metabolized. Coca leaves
and opium, for example, are less toxic than their refined by-products,
cocaine and heroin. It could be argued that the lower the number of
compounds present in a substance the more dangerous it is, but this would
be equally as fallacious.

Hundreds of compounds exist in just about everything humans eat. As Marlys
Schneider, Chemistry Department, University of Alaska Fairbanks, explained,
this complexity is often advantageous because tne concentration of any
single, and potentially harmful, compound is diluted. She added that the
harmfulness.of a substance is determined by how much of it is present, not
what it is.

3C. E. Turner, "Chemistry and metabolism of marijuana,” in:
Marijuana Research Findings: 1980. ed. R. C. Peterson, Washington, D.C.,
U.S. Government Printing Office, 1980.

APeggy Mann, Pot Safari: A Visit to the Too Marijuana Researchers in
the U.S.. New York, Woodmere Press, 1985, p. 12.

5Jon B. Gettman, Director, National Organization for the Reform of
Marijuana Laws, personal communication, March 17, 1988.

6Marlys Schneider, Chemistry Department, University of Alaska
Fairbanks, personal communication, March 18, 1988.
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Alcohol. Ethanol 1Is a single chemical.”

Tobacco. "Tobacco smoke contains over 1,500 chemical compounds,
including heavy metals  from the soilin which the tobacco is grown,
chemicals added in the processing of tobacco, from bacterial or fungal
contamination and products of combustion of the plant material. The

principal components of tobaccosmoke may be  characterized under the
headings of volatile compounds (or gasesJ, water-soluble agents and
fat-soluble and insoluble particles (“'tars™).

2) Tetrahydrocannabinol (THC), one of the pharmacologically active
compounds in marijuana, is not soluble in water, but goes into the
fatty tissues of the brain, testicles, ovaries, and other internal
organs and takes as long as 30 days to be eliminated from the body.

Support. According to Dr. W.D.M. Paton, Professor of Pharmacology at
Oxford University, '"the various cannabinoid “ubstances are highly soluble
in fat, but have a low solubility in water."9 Other research shows that
"THC--the principal psychoactive ingredient of marijuana...tends to
accumulate in the brain and gonads and other fatty tissues.” 10

Research completed by the National Institute on Drug Abuse (NIDA) shows
that THC tends to remain for long periods of time in fatty tissues. Five
days after a single injection of THC, 20 percent of the THC remains stored
in body fats. Complete elimination of a single dose can take 30 days. 1

I did not find any research which disputes this finding.

AMann, Pot Safari. p. 12.

ADonald P. Tashkin, and Sidney Cohen, Marijuana Smoking and Its
Effects on the Lungs. New York, The American Council on Marijuana and Other
Psychoactive Drugs, 1981, p. 8.

9George K. Russell, Marijuana Today: A Compilation of Medical
Findings for the Layman, rev. ed., New York, The Myrin institute for Adult
Education, 1983, p. 45.

ASenator Eastland, Chairman of the Internal Security Subcommittee of
the United States Senate, May 1974, summarizing testimony given before the
Subcommittee. Quoted 1in Marijuana Today, p- 14.

ARobert C. Petersen, ed., Marijuana Research Findings: 1980.
National [Institute on Drug Abuse Research Monograph 31, Washington, D.C.,
U.S. Government Printing Office, DHSS (ADM)80-1001, 1980, p. 57.
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Other Considerations. One of the NIDA"s four "high priority research

questions™ in a 1987 publication was that the "significance of the cumula—
tion of cannabinoids 1in lipid tissues over years requires clarification;

for example, does the retention of THC and its congeners in lipid membranes

of the gonads and neurons produce undesired changes?" 1"

Alcohol. Alcohol is water soluble and 1is taken inti) the blood stream,
metabolized and washed out of the body 1n a few hours. 3

Tobacco. Nicotine is also water soluble.

3) The buildup of THC 1n the system means that repeated administration
of even small doses may lead to an accumulation of the drug higher
than levels reached at any time after a single dose.

Note. "Drugs that are slowly cleared are not necessarily inherently more
toxic than drugs that are rapidly cleared. However, slow clearance may
make for cumulative toxicity (assuming that some of the metabolites have
biological activity). Many useful therapeutic drugs are cleared slowly
from the body; for example, many benzodiazephines. Therapeutic drugs
having this characteristic sometimes cause problems when their dosage
schedules are not properly regulated. Thus, slow elimination and the
possibility of drug accumulation become even more significant with a drug
such as marijuana which 1is administered in doses and on a dosage schedule
controlled by the individual user and by custom rather than as recommended
and monitored by a physician."14

N Drug Abuse and Drug Abuse Research. The second triennial report to
Congress from the Secretary, U.S. Department of Health and Human Services,
Rockville, Md, National Tnstitute on Drug Abuse, DHSS (ADM)87-1486, 1987,
p. 88.

A3Mann, Pot Safari. p. 49.

MMari.iuana Research Findings: 1980. pp. 58-59.
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Support. This finding 1is largely a quote from a National Academy of
Sciences Report. In other words, "If a person 1is using marijuana more
often then once a month, ... then residue levels of THC are not only
retained, but also build up in the user"s body."15 "There"s one other
substance which has as much staying power (as THC] 1in the body -cells.
DDT. But bemuse it clings on in the body cells [about as long as THC], it
was banned."1"

Other Considerations. The psychoactive components in marijuana are
metabolized fairly quickly according to Dr. Arthur McBay, North Carolina®s
chief medical examiner.1® Jon Gettman, NORML, explains that the "high"
associated with marijuana lasts for approximately four hours and repeated
doses, therefore, do not have a cumulative psychoactive effect if
administered less frequently than every four hours.19

Alcohol and Tobacco. Because both ethanol and nicotine are largely water
soluble they do not "buildup” in the systenm.

4) The buildup of THC inthe body causes the user to smoke more
marijuana to achieve the desired high and may result 1in loss of
sleep, appetite, and Initiative, as well as moodiness and
depression.

Note. "Tolerance...is present if one witnesses a diminished response to
a particular dose of a drug after one or more prior administrations of this
drug. Tolerance can also be said to be present if a larger dose of [a
drug] is necessary to producea particular intensity of physiologic or

15Institute of Medicine, Marijuana and Health. Washington, D.C.,
National Academy Press, 1982, p. 20.

15Robert L. DuPont, Jr., Getting Tough on Gateway Drugs: A Guide for
the Family. Washington, D.C., American Psychiatric Press, Inc., 1984, p.
68.

AMann, Pot Safari, p. 22.

I"Arthur McBay, as quoted by Jon Lettman, NORML, personal
communication, March 25, 1988.

}gLettman, personal communication, March 25, 1988.
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behavioral response in an individual who has previously consumed [the drug]
as compared to the dose that was necessary to produce such response in this
individual prior to the consumption of the [drug]. O

Support. Studies indicate that a tolerance to THC can develop, apd
increasing doses of a drug are required to produce the same effect.2l
"It appears now, both in animals and in humans, that tolerance develops
quite rapidly to many of the effects of THC. The more frequent the
administration and the higher the dose the more rapidly it develops, but
even subjects smoking as little as one marijuana cigarette per day in a
laboratory experiment demonstrate tolerance on some behavioral and
physiologic dimensions."22  Other research stated that "..._lethargy and
loss of goal directedness persists during the interval between
intoxication™ with marijuana and 1is generally reversible after months of
abstinence."23

Other Considerations. |1 did not find any research which directly disputes
this finding. In fact, there 1is an "amotivational syndrome” which
describes personality changes seen in some daily users of marijuana. 'The

changes include apathy, loss of ambitior, loss of effectiveness, diminished
ability to carry out long-term plans, difficulty in concentrating, and a
decline in school or work performance. Interpretation of the evidence
linking marijuana to amotivational syndrome is difficult. Such symptoms
have been known to occur in the absence of marijuana. Even if there is an
association between this syndrome and use of marijuana, that does not prove
that marijuana causes the syndrome. Many troubled individuals seek an
"escape” into use of drugs; thus, frequent use of marijuana may become one
more in..a series of counterproductive behaviors for these unhappy
people."24

20Boris Tabakoff and Jeffrey D. Rothstein, "Biology of Tolerance and
Dependence,”™ in Medical and Social Aspects of Alcohol Abuse, edited by
Boris Tabakoff, Patricia B. Sutker and Carrie L. Randall, New York, Plenum
Press, 1983, pp. 187-188.

21Russell, Marijuana Today, pp. 73-74.

22Mariiuana Research Findings: 1980. p. 74.

230rug Abuse and Drug Abuse Research. The first in a series of
triennial reports to Congress from the Secretary, U.S. Department of Health
and Human Services, Rockville, Md, National Institute on Drug Abuse, DHSS
(ADM)85-1372, 1984, p. 88.

24Mari.luana and Health, pp. 124-125.
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Alcohol. A wide range of ethanol tolerances has been proven to develop in
humans/5  "Alcohol intoxication has a profound effect on sleep Sleep
disturbances in alcoholics may persist...for up to one or two years after
termination of chronic drinking. <  "The consumption of ethanol can
produce nutrient 1imbalance because alcoholic beverages are almost entirely
devoid of essential nutrients other than calories and hence are also
"empty” in nutrient value."2"

Tobacco. Tolerance to nicotine develops with repeated use. Symptoms of
tobacco withdrawal 1include irritability, anxiety, difficulty concentrating,
headaches, gastrointestinal disturbances, insomnia, Tfatigue,
aggressiveness, and impaired performance on such psychomotor and learning
tests as simulated driving, vigilance, and pair-associate learning.28

5 It 1is possible for a human being to overdose from the use of
marijuana, especially if it is used in conjunction with alcohol,
because it increases the effects of alcohol.

Comment. The term overdose 1is vague--Webster®s Dictionary defines
overdose as "too great a dose."

Support. Some studies have found that "...behaviors are linked behaviors,
so that the consumption of any substance, licit or illicit, 1is positively
correlated with an increased consumption of all other substances.l1,®
"Taking the total of animal and human research, simultaneous use of both
alcohol and marijuana typically has more profound effects than the use cf
either alone. However, the magnitude and duration of the effect may vary
depending on the dosages of the two drugs involved, the type of effect
measured, and the time intervals involved in administering the drugs. As

ATabakoff and Rothste™n, ™"Biology of Tolerance And Dependence,” in
Medical and Social Aspects of Alcohol Abuse, pp. 137-216.

261bid., pp. 203-204.

W"Ting-Kai Li, "The Absorption, Distribution, and Metabolism of
Ethanol and Its Effects on Nutrition and Hepatic Function,” in Medical and
Social Aspects of Alcohol Abuse, p. 69.

28Prug Abuse and Drug Abuse Research, 1987, p. 97-9C.

29R. L. DuPont, testimony before the Senate Subcommittee on Internal
Security, May 1975, ref. 90, pp. 461-471. Quoted in Russell, Marijuana
Today, p- 16.
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with either drug alone, there are also undoubtedly individual differences
in response to the drugs in combination."30

Dispute. "No human being 1is known to have died of anoverdose [of
marijuana]. By extrapolation from animal experiments, the ratio of lethal
to effective (intoxicating) dose 1is estimated to be on the order of
thousands to one."31 "Delta-9-THC and related cannabinoids have very low
lethal toxicity. ...The 1lack of well-authenticated cases of human deaths
from acute delta-9-THC or. cannabis overdose 1is consistent with the
[described] animal data."32 Drawing from research conducted on the
relationship between marijuana and alcohol, Dr. Sidney Cohen, of the
Neuropshychiatric Institute, University of California at Los Angeles,
concluded that ™"no evidence 1is at hand to indicate a greater
life-threatening aspect to combined use over and above the toxicity of each

drug used alone."33

Dr. Cohen also stated that '"there 1is little evidence that these drugs
[marijuana and alcohol] antagonize the psychic effects of each other
although one study has found such an effect at certain dosage levels. Nor
has any investigation found evidence for a potentiating action (in which
the combined effect is greater than the sum of the dosages of the two
drugs). The current belief is that, when used together, the drug” are
generally additive (the combined effect is the sum of the two doses)."3.

Alcohol . "Alcohol in large doses is an anesthetic, 1in less amounts it
behaves as a sedative. As with all sedatives, it appears to stimulate
thought and activity shortly after 1its ingestion. This biphasic effect
produces an initial activation of social and verbal behavior associated
with some lightening of mood and relaxation of tensions. As intake
continues, sedation and a reduced contact with the environment occur, the

30Mari.iuana Research Findings: 1980. pp. 38 and 170.

31"Marijuana,” The Harvard Medical School Mental Health Letter. Vol.
4, No. 5, November 1987, p. 2.

32Mari.iuana and Health, p. 24.

33Sidney Conen and Phyllis J. Lessin, Marijuana and Alcohol.
Rockville, Md, The American Council for Drug Education, 1982, p. 23.

341bid., p. 13.
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end stage of which is coma and death,”35 "Fortunately for many users of
alcohol, before this fatal level of anesthesia 1is reached, the .vomiting
center of the brain 1is activated, and--reinforced by the stomach irritation
also produced by overdrinking--causes tha. user to vomit. The lives of many
who overdose on alcohol are thus saved.35

Other Considerations. "Since marijuana suppresses the brain®s vomiting
center, it is possible that people stoned on marijuana may, when also
drinking large amounts of alcohol, not vomit before they pasa out. This

can cause a raisedrisk of deaths due to alcohol overdose."3 "However,
marijuana appears to be an insufficient deterrent to vomiting when
excessive quantities of alcohol are involved."38

Tobacco. I did not find any discussion of nicotine overdoses.

6) The THC content of commonly available marijuana has increased from
less than one percent 10 years ago to as high as 10 percent today.

Support. The reports and studies reviewed indicate that the THC content
in marijuana in the United States has increased during the last twenty
years. "The marijuana used today is many times--five to ten times--
stronger than in the 60s. At the beginning of the drug movement., marijuana
with THCcontent as low as .02 to .5 percent was commonly available and
marijuana  with twopercent THC was considered “real good grass."” Now
confiscated marijuana analyzed in government laboratories has been found to
have THC content as high as 14 percent.”

""Street” marijuana has increased markedly in potency over the past five

years. Confiscated materials 1in 1975 rarely exceeded one percent THC
content. By 1979, samples ashigh asfive percent THC content were com—
mon. "Hash oil," a marijuana extractunavailable a decade ago, has been

found to have a THC contentas highas 28 percent, with more typical
samples analyzedi>y University of Mississippi chemists ranging from 15 to
20 percent THC."40

351bid., pp. 9-10.

35DuPont, Getting Tough, p. 108.

371bid., p- 109.

8%Gettman, personal communication, March 17, 1988.

3"Helen C. Jones, "On Marijuana Reconsidered,” Executive Health. Vol.
10, No. 5, February, 1984.

4QMari.iuana Research Findings: 1980. p. 2.
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Dispute. In an upcoming article in the Journal of Psychoactive Drugs,
Tod Mikuriya, M.D. and Michael Aldrich, Ph.D., "...show that the range of

[marijuana] potencies available [in the early 1970s] (marijuana 0.1 to 7.8
percent, averaging 2.0 to 5.0 percent by 1975) was approximately the same
as that reported now."41 "It is not useful to compare average low
potencies with the full range of potencies available in reality. Nor 1is it
valid to cite the low end of the range then as a baseline tocompare with
the high end of the range now.7"

Other Considerations. The THC content of a marijuana cigarette will
vary greatly depending on the type of marijuana. Thus, the THC content of
a marijuana cigarette today could be more or less than 10 percent per
cigarette. Dr. Mikuriya notes that "An important consideration 1in regard
to the potency 1issue 1is auto-titration, the adjustment of dose by the
individual user to obtain maximal effects and avoid unpleasant ones,” and
he provides observations on the practice of auto-titration.43

Tobacco. "Studies have demonstrated that many smokers who switch to
lower “tar® and nicotine cigarettes ..ill compensate for the loss iIn smoke
nicotine (and possibly other agents) by intensifying their _smoke intake,
puffing more frequently, and drawing larger volumes per puff."44

7) Marijuana with THC content higher than one percent is generally
available in the state, through both importation and local
cultivation.

Support.Sergeant Swanson, Alaska State Troopers, said that according to
the U.S. Drug Enforcement Agency, the average THC content inmarijuana in

41Tod Mikuriya and Michael Aldrich, "Cannabis 1988: OIld Drug, "New
Dangers"™ -- The Potency Question,”™ to be printed in Journal of Psvchoactive
Drugs, April 1988, (p. 17 of manuscript).

Nbid.

431bid., pp- 16-17.

44The Health Conseouences of Smoking: The Changing Cigarette, a
report of the Surgeon General, U.S. Department of Health and Human

Services, Washington, D.C., U.S. Government Printing Office, DHHS(PHS)
81-50156, 1981, p. 97.
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the United States is 1.8 percent. He is not aware of any studies of THC
content on marijuana generally available in Alaska; however, he said the
majority (estimates 90 percent) of the marijuana in Alaska is imported from
source states such as California, Oregon, Washington and Hawaii. Sergeant
Swanson added that Alaska marijuana growers appear to be following the
nationwide trend of applying cultivation techniques to maximize THC
content. 5

I did not find any research which disputes this finding.
8) Marijuana may cause schizophrenia, illusions, and hallucinations,

including a dulling of the senses, creating the possibility that the
user is unable to respond to body signals, such as pain.

Note. Wayne McCollum, Juneau Mental Health Center, said that the cause
of schizophrenia 1is still unknown--the main theory 1is the existence of a
genetic propensity or susceptibility. Psychosis is a major mental disorder
in which the personality 1is very seriously disorganized and contact with
reality is usually impaired. Schizophrenia 1is a functional psychosis (lack
of apparent organic cause). Psychosis may also have organic causes such as
brain damage, hypothermia or electrolyte imbalance. Dr. McCollum said

there”as no relationship between psychosis and an inability to respond to
pain. 5

Support. Some researchers report that "The acute anxiety reaction that
may occur during marijuana intoxication can include paranoid delusions,...

a full blown acute toxic psycnosis with loss of contact with reality,
delusions, hallucinations..._.These acute reactions seem to occur most
frequently in individuals who are wunder stress, depressed, or have a

history of schizophrenia."4"

One researcher described a higher dose-related phase of cannabis intoxica—
tion as "...the appearance of delusions, Jlabile emotions, particularly
anxiety, decreased impulse control and, at the highest doses, profound

45Sergeant Swanson, Alaska State Troopers, Anchorage, personal
communication, March 24, 1988.

45Wayne McCollum, Juneau Mental Health Center, personal
communication, March 29, 1988.

47Marijuana Research Findings: 1980. pp. 71-72. See also Marijuana
and Health, p. 126.
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sensory illusions and hallucinations."4® Dr. Harris Isbell, with the
University of Kentucky Medical Center, confirmed these findings, stating
that "...the data 1in our experiments definitely indicate that the psycho—
tomimetic (capable of inducing altered states of consciousness) effects of
THC are dependent on dosage and that sufficiently high doses can cause
psychotic reactions in .any individual."” Dr. Isbell classified cannabis
among the hallucinogens.49

One report stated that "...acute psychotic behavior resembling
schizophrenic psychosis...” had been reported. 0 Another report said
that "Sufficient clinical information 1is available to recommend abstinence
for schizophrenics in remission, because of the danger of relapse."51

Another report states that "An acute brain syndrome associated with
cannabis intoxication [which includes a] clouding of mental processes...has

been reported. It is thought to be dose-related (much more likely at
unusually high doses) and to be determined more by the size of the dose
than by pre-existing personality.” These symptoms have ..."not Dbeen

frequently reported in the United States, possibly because until recently
very strong cannabis materials were less readily available here than in
some overseas locations. Acutal brain syndrome also diminishes as the toxic
effects of the drug wear off."54

Other Considerations. A report by the National |Institute on Drug Abuse
states that ".._._it is often difficult to distinguish the role of cannabis
from that of pre-existing psychological problems or other environmental

precipitants in mari-uana-related psychological difficulties. Frequently,
heavy marijuana users are also those who have had emotional problems prior

to use."53

48Mari.iuana Research Findings: 1980. p. 62.
49Russell, Marijuana Today, p- 24.

50Robert G. Heath, Marijuana and the Brain. Rockville, Md., The
American Council on Marijuana and Other Psychoactive Drugs, 1981, p. 6.

51Prug Abuse and Drug Abuse Research. 1984, p. 77.
52Mari.iuana Research Findings: 1980. p. 26.

531bid., p. 27.
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The American Psychiatric Association notes that "Descriptions of cannabis
psychoses vary by culture, and most reports suggest a persistent delirium,
which 1includes bizarre behavior and the potential for violence and panic
feelings 1in the absence of a “"typical® schizophrenia-like psychotic state.
There is fairly general agreement that persons suffering from marijuana
psychosis do not develop psychotic symptoms characteristic of
schizophrenia."54

Alcohol. "About 25% of patients undergoing ethanol withdrawal manifest
symptoms of sensory disorganization. These patients may suffer from
nightmares and from 1illusions or hallucinations- Hallucinations may occur
even while the patient is clear-thinking and oriented Patients with
delirium tremens hallucinations may be difficult to distinguish from those
with schizophrenic disorders....Rarely, auditory hallucinations may persist
after an individual has recovered from symptoms of alcohol withdrawal and
is no longer drinking. This syndrome is known as alcohol hallucinosis, and
these patients may go on to develop schizophrenia.l,5

Tobacco. I did not find any related information on tobacco or nicotine.

9) Although it may take a heavy cigarette smoker as long as 20 years
to develop lung cancer, one marijuana cigarette a day may cause lung
cancer 1in three years.

Note. I did not find any research which directlv supports this finding.
The following addresses the topic of marijuana as a causative factor in
cancer.

Support. "Several lines of evidence strongly suggest that habitual
marijuana smoking may be a causative factor in the development of
bronchogenic carcinoma [bronchial cancer]. [This] possibility is further

supported by the several-fold greater deposition in the lower respiratory
tract of tar particulates from the smoke of one marijuana joint compared to

that from one tobacco cigarette. However, there is a Jlong 1lag period
between initiation of daily exposure to tobacco tar and the development of
frank neoplasia. Moreover, smoking-related pulmonary malignancy will
develop in only a small, albeit significant, percentage of smokers. For

54American Psychiatric Association, "Position Statement on
Psychoactive Substance Abuse and Dependence: Update on Marijuana and

Cocaine," American Journal of Psychiatry. Vol. 144, No. 5, Mav 1)87, p.
599.

55.abakoff and Rothstein, "Biology of Tolerance and Dependence,”" in
Medical and Social Aspects of Alcohol Abuse, pp. 202-203.
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this reason it will be difficult to document empirically a 1link between
heavy, habitual marijuana smoking and lung cancer.

"Benzopyrene, a potent carcinogenic agent, 1is 50 percent more concentrated
in the smoke of marijuana than smoke from varieties of high tar Kentucky

tobacco."57 "According to researchers at the American Health Foundation,
marijuana smoke contains 50 percent more cancer-producing hydrocarbons than
tobacco smoke."58 Further, "...abnormalities suggestive of cancerous

lesions have been recorded."59

Dispute. A report by the National |Institute of Drug Abuse states that
"...there 1is as yet no direct evidence that it [marijuana] <can play a
causal role in lung cancer."50 The Institute of Medicine also reported

that "...The finding of known carcinogens in marijuana smoke and the

presence of epithelial abnormalities known to be the precursors of lung

cancer in heavy smokers of tobacco suggest the possible development of lung

cancer 1in chronic, heavy users of marijuana and/or hashish after a pro—
longed period of wuse, especially 1if they are also smokers of tobacco.

However, evidence to support this hypothesis is not available.

Because marijuana smoking 1is an ancient custom in Asia and the Middle Eas+,
lung cancer would be expected to be more prevalent in these parts of the

world if a causal relationship did exist. Unfortunately, no reliable data
have been gathered to settle this question. Heavy smoking of marijuana, in
quantities comparable to that of tobacco, has been relatively uncommon in
the United States. Therefore, the contribution of marijuana smoking to the

incidence of primary lung cancer cannot yet be answered with any authorita—
tive data."51

55Donald P. Tashkin et al., "How the Lungs are Affected by Marijuana
Smoking,"™ The Journal of Respiratory Diseases. November 1987, p. 106.

57Russell, Marijuana Today, pp. 54-55.

58Jones, "On Marijuana Reconsidered,”™ p. 2.

59Mariiuana and Health, p. 63.

50Mariiuana Research Findings: 1980. p. 3.

51Mariiuana and Health, p. 63-64. "The Institute of Medicine was
chartered in 1970 by the National Academy of Sciences to enlist

distinguished members of the appropriate professions in the examination of
policy matters pertaining to the health of the public.”
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Tobacco. "Research indicates that cigarette smoking causes cancer of the
lung, Jlarynx, oral cavity, and esophagus, and is significantly associated
with pancreas, urinary bladder, and kidney cancer <n both men and
women."

Other Considerations. Dr Wu and others note that "Long-term adverse
pulmonary consequences of tobacco smoking have been shown to be related to
dose. For example, *he incidence of chronic obstructive pulmonary disease

or bronchogenic carcinoma in smokers of fewer than 5 to 10 cigarettes a day
is substantially less than 1in habitual smokers of more than 20 tobacco

cigarettes a day. Although regular tobacco smokers consume more than 15
tobacco cigarettes a day, most current smokers of marijuana smoke less than
1 marijuana cigarette a day. Even among the estimated 6 million daily

smokers of marijuana in the Uniled States, smoking more than five marijuana
cigarettes a day 1is unusual."53 They found "the net respiratory burden
of particulates was approximately four times greater during marijuana
smoking than tobacco smoking."54 "Accordingly, despite the presence of
four times the tar and carbon monoxide of a tobacco cigarette, a single
marijuana cigarette consumed daily presents less of a health risk than a
quarter of a pack of tobacco cigarettes.1,5 Dr. DuPont notes that

"_..more than 80 percent of marijuana smokers also smoke tobacco
cigarettes - "55

Alcohol. "Heavy drinkers have an increased risk of cancer of the mouth,
esophagus, stomach, [liver, and bladder. This risk 1is even greater if they

also smoke cigarettes, as many heavy drinkers do...the risk of cancers is
increased for drinkers, and it is increased for smokers, but for those who
are both drinkers and smokers, the extra risk is not merely addi tive--it

54The Health Consequences of Smoking: The Changing Cigarette, a
report of the Surgeon General, U.S. Department of Health and Human
Services, Washington, D.C., U.S. Government Printing Office,

DHHS(PHS)81-50156, 1981, p. 79.

53Tzu-Chin Wu et al., "Pulmonary Hazards of Smoking Marijuana as
Compared with Tobacco,”™ The New England Journal of Medicine. February 11,
1988, p- 349.

641bid., p. 350.

55Gettman, personal communication, March 25, 1988.

55Dupont, Getting Tough, p. 69.
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appears to be multiplicative. Alcohol also acts as a promoter of cancers

in the lungs, the pancreas, the intestines, and the prostate."®"
10) THC affects eggs, sperm, sexual hormones, and the development of a
fetus, and marijuana wuse may result in deformed or undersized

offspring.

Effects on the Reproductive Systenm.

Support. Several writers state that "Studies have shown that THC
accumulates in the ovaries of the female, where it will kill and injure
eggs" and that, in males, a "...significant decrease in sperm concentration
and total sperm count occurs. < "This effect is apparently accompanied

by a decline in sperm motility andan 1increase in abnormal spernm
forms."69

"Studies with laboratory animals clearly show that the crude drug marijuana
and THC...inhibit secretion of the pituitary hormones, luteinizing hormone

and follicle stimulating hormone, as well as prolactin. These changes in
pituitary hormone Jlevels produce decreases in sex steroid hormones and
cause disruption of ovulation and spermatogenesis. With chronic drug use,

disruption of sex accessory organs (e.g., uterus and vagina in the female;
prostate aland and seminal vesicles in the male) has also been
observed.

Dispute. "In men, a single dose of THC lowers sperm count and the level
of testosterone and other hormones. Tolerances to this effect apparently
develop; in the [1980] Costa Rican study, marijuana smokers and controls
had the same testosterone levels. Although smokers 1in that study began
using marijuana at an average age of 15, it had not affected their
masculine development. There 1is no evidence that the changes in spernm
count and testosterone produced by marijuana affect sexual performance or
fertility.""1

67Dupont, Getting Tough, pp. 110-111.
66Mari.iuana. Narcotic Information Bulletin, No.1-80, p. 2.

69Carol Grace Smith and Ricardo H. Asch, Marijuana and Reproduction.
Rockville, Md., The American Council for Drug Education, 1982, pp. 16-17.

7001bid., p. 7.

"A"Marijuana," The Havard Medical School, p. 4.
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Other Considerations, Researchers have found that "...many of the
endocrine effects caused by the chronic treatment of animals with THC are
reversible or decrease as tolerance to the drug develops. Still, many
questions remain regarding the long-term consequences of use, for example,
on sperm formation, psychosexual maturation, and sex organ function. Until

these and other 1issues are resolved, marijuana consumption by adolescents
or males with marginal fertility poses uncertain reproductive hazards."72

Alcohol. "Hypoandrogenization is commonly seen in chronic alcoholic
men. Thus 70% to 80% experience decreased libido and/or impotence.
Reproductive failure...is common, with 70% to 80% demonstrating both
testicular atrophy and infertility. Histologic studies...demonstrate.*,

loss of mature [sperm], many of which have an abnormal morphology."73
"In addition to beyvj hypogonadal, chronic alcoholic men are often grossly
hyperestrogenized."7/ "[Some] signs of chronic alcoholism, wunlike the
transient impotence experienced with an acute alcoholic bout, persist in
the absence of intoxication and are due to alcohol-induced tissue
injury....Testosterone concentrations can be shown to fall in normal male
volunteers jvithin hours of their ingesting sufficient alcohol to produce
hangover."7b

"In contrast to the male, the alcoholic female 1is not superfeminized but
instead shows severe gonadal failure commonly manifested by
ol igoamenorrhea, loss of secondary sexual characteristics..., and, in
addition, infertility."7%8

Tobacco. "Spermatogenesis, sperm morphology, sperm motility and androgen

secretion appear to be altered in men who smoke. [A researcher] has
demonstrated decreased sperm density, a cigarette-dose-dependent decrease

72Pruq Abuse and Drug Abuse Research. 1987, p. 79.

73Pavid H. Van Thiel, "Effects of Ethanol wupon Organ Systems Other
than the Central Nervous System,”™ in Medical and Social Aspects of Alcohol
Abuse, d. 111.

741bid, p. 113.

7Mbid, p. 111.

761bid, p. 115.



