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enumerated, the factual substantiation of the verdict, and the 
validity of the sentence.
Added by Laws 1977. Ex.Sess.. ch. 206. S 7, eff. June 10. 1977.

Library R eferences

Criminal Law C =1026, 106S>i e t C.J.S, C rim inal Law 51 1668, 1701. 
seq.

1 0 .9 4 .9 0 0  Severability— 1977 ex.s. c 20G
If any provision of this 1977 amendatory act, or its applica­

tion to any person or circumstance is held invalid, the remainder 
of the act, or the application of the provision to other persons or 
circumstances is not affected.
Enacted by Laws 1977, Ex.Sess., ch. 206, § 10. eff. June 10,1977.

H istorical .Note

Reviser's Note: This ap p lies to  the to RCW 9.01.200, 10.94.010. 10.94.-
amendments to RCW  9A 32.040. 9A.- 020. 10.94.030. and 10.94.900 as en-
32.045. 9A ,32.046, and 9A .32.047 and acted  by 1977 ex .s. c 206.

DEATH PENALTY 10.94.900
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CHAPTER 2 

O ffenses A gainst the P erson

§ 6-2-101 OFFENSES AGAINST THE PERSON § 6 - 2 - 1 0 1

A rtic le  1. H om icid e

Sec.
6-2-101. Murder in the first degree; penalty.
6-2-102. Presentence hearing for murder in 

the first degree; m itigating und 
aggravating circumstunces, effect 
of error in hearing.

6-2-103. Review o f  death sentences; notice 
from clerk of trial court; factors to 
be considered by supreme court; 
disposition of appeal.

6-2-104. Murder in the second degree; penalty.
6-2-105. M anslaughter; penalty.
6-2-106. Homicide by vehicle; aggravated ho­

m icide by vehicle; penalties.
6-2-107. Crim inally negligent homicide.

A rtic le  2. K id n a p p in g  und R elated  
O ffen ses

6-2-201. Kidnapping; penalties; effect o f re­
lease o f  victim.

6-2-202 Felonious restraint; penalty.
6-2-203. False im prisonment; penalties.
6-2-204. Interference with custody; presump­

tion o f  knowledge of child's age; 
affirm ative defenses; penalties.

A rtic le  3. S e x u a l A ssau lt

6-2-301 Definitions.
6-2-302. Sexual assault in the first degree.
6-2-303 Sexual assault in the second degree

Sec
6-2-304. Sexual a ssa u lt in the third degTee.
6-2-305. Sexual a ssa u lt in the fourth degree.
6-2-306. P enalties for sexual assault.
6-2-307. Evidence o f m arriage as defense.
6-2-318. C rim inality  o f  conduct; victim 's age.
6-2-3C9 M edical exam ination  o f  victim; costs; 

use o f report; m inors.
6-2-310. rfam es not to be released; restrictions 

on disclosure or publication of 
inform ation; violations, penalties; 
effect o f  disclosure; "minor vic­
tim"

6-2-311. Corroboration unnecessary.
6-2-312. Evidence o f  victim 's prior sexual con­

duct or reputation; procedure for 
introduction.

A r tic le  4. R o b b e r y  an d  B la ck m a il

6-2-401. Robbery; aggravated robbery; penal­
ties.

6-2-402. Blackm ail; aggravated blackmail; 
penalties.

A r tic le  5. A s sa u lt  a n d  B a ttery

6-2-501. Sim ple assault; battery; penalties
6-2-502. A ggravated assault and battery; pen­

alty.
6-2-503. Child abuse; penalty.
6-2-504. Reckless endangering: penalty.
6-2-505. Terroristic threats; penalty

ARTICLE 1. HOMICIDE

C ross r e fe r e n c e s . — As to aggravated  
assault und battery on pregnant woman, see 
5 6-2-502 As to c iv il action for wrongful death  
when the death shall have been caused under 
such circum stances as am ounts in law to 
nturder in the first or second degree or m an­
slaughter, see  4 1-38-101. For provision that 
felonious taking o f life precludes inheritance or

insurance benefits, see  4 2-14-101. As to pen­
alty if  death results from willfu l destruction, 
etc., o f  railroad tracks or fixtures, see  
4 37-12-103  

A m . J u r . 2d , A L R  nnd C .J .S . r e feren ces . 
— Corporation's criim rnl liab ility  for hom i­
cide. 45 AI.R4th 1021

S 6-2*101. M urder in the first degree; penalty.
lai Whoever purposely and with premeditated malice, or in the perpetra­

tion of. or attempt to perpetrate, any sexual assault, arson, robbery, burglary, 
escape, resisting arrest or kidnapping, or by administering poison or causing 
the same to be done, kills any human being is guilty of murder in the first 
degree.
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§ 6 - 2 - 1 0 1 WYOMING STATUTES 1977 ii 6 - 2  1 0 1

<b» A person convicted of m u r d e r  in the first degree shall r*e punished by 
death or life imprisonment according to law. < l.aws 1982. ch. ”  : 3; 1983, ch. 
171. ii l.t

I General Consideration.
II. Purpose. Prem editation and Malice.

III. Felony Murder.

I. GENERAL CONSIDERATION

D eath p e n a lty  co n stitu tior .n l. — The
death penalty, if  adm inistered in a hum ane  
fashion, is constitutional. Hopkinson v. S tate, 
664 P.2d 43 (Wvo.i, cert, denied, 464 L'.S. 90S, 
104 S. Ct. 262! 78 L. Ed. 2d 246 <19831.

C o n stitu tio n a lity  o f  fo rm er  s ta tu te  im- 
p o s .n g  m a n d a to ry  death  p e n a lty  for  m u r­
der w h en  its  co m m issio n  in v o lv ed  c er ta in  
a g g ra v a tin g  c ir cu m sta n ce s . — See Kennedy  
v. State, 559 P .2d 1014 iWvo. 1977>.

S e co n d -d eg ree  m urder m ay b e  le s s e r  
in c lu d ed  o ffe n se . — The elem ents o f the  
lesser offense o f murder in the second degree  
are identical to part of the elem ents o f murder 
in the first degree; both contain the e lem en ts o f  
the killing of a human being with m alice and 
purpose. Stale v. Selig. 635 P.2d 786 <\Vyo. 
1981).

On information charging all elem en ts o f  
murder in the first degree as well as elem en ts  
o f second degree and on a plea o f gu ilty  
defendant could be sentenced for second degree  
murder. H ollibaugh v. Hehn. 13 Wyo. 269. 79 
P. 1044 <19051.

Where indictment charges assault w ith in ­
tent lo commit murder in the first degree, 
defendant may be convicted of assault w ith  
intent to commit murder in the second degree, 
as the latter is an included offense. Brantlv v. 
State. 9 Wyo. 102. 61 P. 139 <1900<.

B ut fe lo n y  m urder is  n o t d iv is ib le  in to  
le s se r  d e g r ee s  o f homicide since the necessary  
elem ents of first degree murder — prem edita­
tion. deliberation and m alice aforethought — 
are imputed in felony murder by a conclusive  
presumption. Richmond v State. 554 P 2 d  
1217 <Wyo. 1976i.

M anslaughter is not an offense necessarily  
included in robbery and therefore is not a 
lesser included ofTense of the crime of felony 
murder. Richmond v Stale . 554 P.2d 1217
/Wyo. 19761.

A g gravated  ro b b ery  an d  fe lo n y  m u rd er  
are  tw o  d istin c t s ta tu to ry  o ffe n se s , and
imposition of consecutive sentences for the  
violation of thi se statutes, whether us a princi­
pal or as an accessory, does not violate the  
double jeopardy provisions o f e ither the consti­
tution of the state o f W yoming or the con stitu ­

tion o f the L'nited S ta te s  5  _-r S ta te . 744  
P.2d 111? (Wyo. 1987 1 

A id in g  a n d  a b e tt in g  v u iu n t a r y  m a n ­
s la u g h te r  is  le s s e r - in c lu d e d  ; .f fe n s e  o f  a id ­
in g  and  a b e tt in g  f ir s t  c - e g r e e  m u rd er .  
Jahn ke v. S la te , 692 P .23 r * 2  W yo. 19841.

M o tiv e  a s  p r o b a tiv e  fa c tc e -. — W hile mo­
tive, defined as that w hich '.-i^zs cr  tem pts the  
mind to indulge in a act. is not an
elem ent o f a crim e and zr-> rrl o f  it is  not 
essentia l to sustain  a cors-- c c . :<*.. .:  does have  
great probative force in ie tc -r s iin in g  guilt, 
especially  in cases w hich t e c - - d  on circum ­
stantia l evidence. Jones v 5*56 P.2d 837
i Wyo. 1977 1.

Thf. absence of m otive is i r  -a p o n a n t fact ir. 
deter m ining the degree o f  g -ic ii. particu larly  
when the cla im  is of an a c c io e a ta l  shooting  
Buckles v . S tate . 500 P 2d W vo.i. cert
denied, 409 U .S. 1026. 93 5  C c 4 * 5 .3 4  L. Ed 
2d 320 <1972i.

In fo rm a tio n  h e ld  su ffic i-K cc. — An infor­
m ation charging murder c-_— - s 'y  and w ith  
prem editated m alice, und-:.- .-.is section . w ill 
sustain  conviction for m ures.- _c> : proof sh ow ­
ing murder w as com m itted g  attem pted
robbery, notw ithstand ing arc 1 4 10, Wyo 
Const., g iv ing accused r igh : o. Cr-cand nature  
and cause o f accusation H a.—.:  . S tate , 34  
Wyo. 175. 242 P. 411 ' 1926  

In str u c tio n s  a s  to  b u r d e n  -.*f p r o v in g  la c k  
o f  se lf -d e fe n se . — W hen s -  -ie fe -a se  is prop 
erlv raised, the jury sh o u ld  ■- specifically  
instructed that the sta te  has- th e  burden t> 
prove absence of self-deferis- c c  a reason­
able doubt. Sm all v. S tate. -  -  - f  420 (Wyo 
1984i. cert, denied. 469 1‘ S  . . 4  105 S. C t 
1215. 84 L. Ed. 2d 356 l.-.-r*

E ffec t o f  g u ilty  p lea . — T : •- : :;e;C o f a plea  
of gu ilty  was tantam ount v  i .tion  and it 
waived the state's need r  * Pi xl ey v 
S tate . 406 P .2d 662 iW vo ;

On prosecution for m ure-.- -  perpetration  . f  
rape, plea o f  gu ilty  d isp en se -  • .- .h  proof oc 
corpus delicti and venue -•  it .-  . Brown, 6* 
Wyo. 379. 151 P.2d 950 1 - ~

P le a  o f  s e lf -d e fe n se . — : ■ ous natur-
or quality o f  the plea o f -e .'-d i- - - - - -  is that c /  
justification or excuse for a.-. . : - r » i s e  unlaw  
fui homicide or aggravated  . - t and bat
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sity  of the proof thereof. Osborn v. State. 672 
P.2d 777 tWvo. 1983). cert, denied. -165 U.S 
1051, 104 S. Ct. 1331. 79 L Ed 2d 726 0 9 8 4 '.

T im e s e q u e n c e  is  not im p o rta n t in felony­
m u rd er  as long as the evidence, including the 
inferences, point lo one continuous transaction. 
W hether the homicide preceded, followed or 
was contem poraneous w ith the robbery is 
im m aterial. Cloman v. S tate . 574 P.2d 410 
(Wyo. 1978).

F a ct th at p isto l w a s  d isc h a r g e d  in  stru g ­
g le  fo r  its  p o s se s s io n  d u r in g  ro b b ery  m ade  
n o  d iffe r e n c e  in the degree of murder State  
v. Best, 44 Wyo. 383. 12 P.2d 1110 (1932).

C o d efe n d a n ts  e q u a lly  g u ilty . — If two or 
more persons are jo intly  engaged in the perpe­
tration of or an attem pt to perpetrate n rob­
bery. and a human being is killed during its 
com m ission by any one of the persons so jointly- 
engaged. then each o f the offenders is equally 
guilty  o f the homicide.; Clay v. State. 15 Wyo.

4 2 .5 6 8  P.2d 8 3 7 .8 6  P. 17 (Wyo. 1977) See also, 
rehearing denied. 86 P. 544* (1906).

E v id en ce  o f  in ten t to  k ill d u rin g  r o b b ery  
su sta in s  c a p ita l p u n ish m en t e lig ib ility . — 
The evidence was sufficient o f the defendant’s 
"tent to kill during an armed robbery and to 

thus sustain his e lig ib ility  for capital punish­
ment. Engberg v. S tate . 686 P .2d 541 (Wyo.), 
cert, denied, 469 U.S. 1077. 105 S. Ct. 577, 83 
L. Ed. 2d 516 (1984).

E v id en ce  h e ld  su ff ic ien t . — Evidence that 
defendant shot deceased after having unsuc­
cessfully attem pted an entrance through 
locked door of truck owned by deceased with  
intent to pilfer s; me is sufficient to sustain  
conviction of murder in the first degree. State  
v. Lindsay. 77 Wyo. 410, 317 P.2d 506 (1957).

E v id en ce  su ffic ien t to  su sta in  c o n v ic t io n  
o f  a ttem p ted  sex u a l a ssn u lt  fe lo n y  m u rd er . 
— See Murray v. State. 671 P .2d 320 I Wyo 
1983).

§ 6-2-102. Presentence hearing for m urder in the first 
degree; mitigating and aggravating circum ­
stances; effect of error in hearing.

(a) Upon conviction of a person for murder in the first degree the judge 
shall conduct a separate sentencing hearing to determine whether the 
defendant should be sentenced to death or life imprisonment. The hearing 
shall be conducted before the judge alone if;

(i) The defendant was convicted by a judge sitting without a jury;
(ii) The defendant has pled guilty: or
(iii) The defendant waives a jury with respect to the sentence.

(b> In all other cases the sentencing hearing shall be conducted before the 
jury which determined the defendant’s guilt or. if the judge for good cause 
shown discharges that jury, with a new jury impaneled for that purpose.

(c) The judge or jury shall hear evidence as to any matter that the court 
deems relevant to a determination of the sentence, and shall include matters 
relating to any of the aggravating or mitigating circumstances enumerated in 
subsections <h) and ijt of this section. Any evidence which the court deems to 
have probative value may he received regardless of its admissibility under the 
exclusionary rules of evidence, provided the defendant is accorded a fair 
opportunity to rebut any hearsay statements, and provided further that only 
such evidence in aggravation as the state has made known to the defendant or 
his counsel prior to his trial shall he admissible.

td» Upon conclusion of the evidence and arguments the judge shall give 
the jury appropriate instructions. including instructions as to any aggravat­
ing or mitigating circumstances, as defined in subsections (hi and iji of this 
section, or proceed as provided hy paragraph <ii) of this subsection:

< 11 Aft -r hearing all the evidence, the jury shall deliberate and render 
it recommendation of sentence In the judge, based upon the following
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§ 6 - 2 - 1 0 2 WYOMING STATUTES 1977 S 6 - 2 - 1 0 2

(A) Whether one < 1 > or more sufficient aggravating circumstances 
exist as set forth in subsection ih ) of this section;

i B) Whether sufficient mitigating circumstances exist as set forth 
in subsection (j) of this section which outweigh the aggravating 
circumstances found to exist; and 

(Ci Based upon these considerations, whether the defendant 
should be sentenced to death or life imprisonment, 

iii) In nonjury cases, the judge shall determine if any aggravating or 
mitigating circumstances exist and impose sentence within the limits 
prescribed by law, based upon the considerations enumerated in subpara­
graphs (A), (B) and (C ) of (paragraph (i) of) this subsection.

(e> The death penalty shall not be imposed unless at least one (1) of the 
aggravating circumstances set forth in subsection (hi of this section is found. 
The jury, if  its verdict is a recommendation of death, shall designate in 
writing signed by the foreman of the jury the aggravating circumstance or 
circumstances which it found beyond a reasonable doubt. In nonjury cases the 
judge shall make such designation. If the jury cannot, within a reasonable 
time, agree on the punishment to be imposed, the judge shall impose a life 
sentence.

(f) Unless the jury trying the case recommends the death sentence in its 
verdict, the judge shall not sentence the defendant to death but shall sentence 
the defendant to life imprisonment as provided by law. Where a recommenda­
tion of death is made, ihe court shall sentence the defendant to death.

(g> If the trial court is reversed on appeal because of error only in the 
presentence hearing, the new trial which may be ordered shall apply only to 
the issue of punishment, 

ih) Aggravating circumstances are limited to the following:
(i) The murder was committed by a person under sentence of 

imprisonment;
(iii The defendant was previously convicted of another murder in the 

first degree or a felony involving the use or threat of violence to the 
person;

(iii) The defendant knowingly created a great risk of death to two (2) 
or more persons;

livi The murder was committed while the defendant was engaged, or 
was an accomplice, in the commission of, or an attempt to commit, or 
flight after committing or attempting to commit, any robbery, sexual 
assault, arson, burglary, kidnapping or aircraft piracy or the unlawful 
throwing, placing or discharging of a destructive device or bomb;

(v) The murder was committed for the purpose of avoiding or 
preventing a lawful arrest or effecting an escape from custody;

(vii The murder was committed for pecuniary gain;
(vii) The minder was especially heinous, atrocious or cruel; 
iviii) The murder of a judicial officer, former judicial officer, district 

attorney, former district attorney or former county and prosecuting 
attorney, during or because of the exercise of his official duty.



§ 6 - 2 - 1 0 2 OFFENSES AGAINST THE PERSON S G-2-102

ij) Mitigating circumstances shall be the following:
(i) The defendant has no significant history of prior criminal activity;
(ii) The murder was committed while the defendant was under the 

influence of extreme mental or emotional disturbance;
(iii) The victim was a participant in the defendant’s conduct or 

consented to the act.
(iv) The defendant was an accomplice in a murder committed by 

another person and his participation in the homicidal act was relatively 
minor;

(v) The defendant acted under extreme duress or under the substan­
tial domination of another person;

(vi) The capacity of the defendant to appreciate the criminality of his 
conduct or to conform his conduct to the requirements of law was 
substantially impaired;

(vii) The age of the defendant at the time of the crime. (Laws 19S2. ch.
75. § 3; 1983, ch. 171, § 1.)

C ro ss rpfprpnces. — A? to sentence and 
judpm ent generally , see  Rule 33. W.R. Cr. P.

E d itor 's n o te s . — There is no subsection < it 
in th is section as it appears in the printed acts.

C o n stitu tio n a lity . — The death penalty 
provisions as set forth in this section and 
§ 6-2-103 are not unconstitutional on their 
face. Hopkinson v. State, 632 P.2d 79 t\Vyo. 
19811, cert, denied, -155 U.S 922, 102 S. Ct. 
1280, 71 L. Ed 2d 463 f 1982k

The W yoming death penalty provisions are 
constitutional Hopkinson v. State. 66-1 P.2d 43 
(Wvo.), cert, denied. 464 U .S 908. 104 S. Ct. 
262, 78 L. Ed. 2d 246 (19831; Hopkinson v. 
Shillinger, 645 F Supp. 374 iD. Wyo. 19S6i.

The W yom ing death penalty provisions are 
not unconstitutional; they do not usurp the 
supervisory and rule-m aking power of the 
supreme court nor expand its jurisdiction in 
violation of the W yoming constitution Osborn 
v. State. 672 P.2d 777 I Wyo. 1983 1. cert, 
denied. 465 U.S. 1051. 104 S Ct 1331. 79 L. 
Ed. 2d 726 • 1984 K

E a ch  d e fe n d a n t se n te n c e d  se p a r a te ly . — 
Each specific individual convicted of a capital 
offense must be separately dealt w ith in the 
decision to impose the death penalty; leniency 
in one case does not invalidate the death 
penally in others Hopkinson v State. 064 P 2d 
43 (Wvo 18831. cert denied. 46-1 U S. 908. 101 
S. Ct." 262. 78 l„. Ed. 2d 246 119831.

T o  ju s tify  d ea th  p en a lty  for  o n e  w ho  
d o e s  not d o  a c tu a l k illin g , then.- must lie 
present an intent that a k illing  will lake olacc 
or that lethal force " ill he employed 
Hopkinson v State. Oii-t P 2 d  13 1 Wyo i, cert 
denied. 401 l ' S  908. 104 S f t  202. 7s I. Ed 
2d 240 1983

In stru ctio n  o n  d e fe n d a n t’s d u e  p r o c ess  
r igh ts not n e c e s sa r y , — An instruction in a 
death penalty case, requiring the jury to deter­
m ine lha l the defendant’s constitutionally  
guaranteed right to due process o f law has 
been adequately protected throughout the 
course o f the proceedings, is not necessary. 
Hopkinson v. State, 664 P.2d 43 (Wyo.t, cert, 
denied, 464 U.S. 908, 104 S. Ct. 262, 78 L Ed. 
2d 246 (1983).

D efen d an t c a n n o t ch u llcn g c  d e a th  p e n ­
a lty  p r o v is io n s  w h ere  h e  is  g iv en  life  s e n ­
ten ce . Alberts v. State. 642 P.2d 447 'Wvo 
1982i.

•Jury right u p on  retria l a fter  rem a n d . - •
After an appeal and remand for new sentenc­
ing trial, if the previous conviction had been by 
jury, then there must now be a sentencing trial 
with a new jury impaneled for that purpose, 
unless the defendant exercises h is right to 
waive a jury in the resentencing phase. 
Hopkinson v. State. 004 P.2d 43 iW yo i, cert, 
denied, 404 U.S 908. 103 S  Ct 202. 78 I. Ed 
2d 246 119831.

A p p ella te  r ev iew  o f  f in d in g  u f  a g g r a v a t­
ing  c ir cu m sta n ce s . -  All aggravating cir­
cum stances are. on review, m easured as to the 
sufficiency of the evidence beyond a reasonable 
doubt according to the standard set by Jackson  
v Virginia. 443 U S . 307. 99 S f t  2781 .61  I. 
Ed 2d 560 1 1979> The question is whether  
after view ing the evidence in the light most 
favorable t" the prosecution, any rational trier  
ul fact could have loutid the essentia l elem ent- 
beyond a reasonable doubt Hopkinson v 
State. 664 P 2 d  43 iWyo I. cert dented. 101 
l ' S  9118. 104 8  f t  202, 78 I, Ed 2d 240 
i 1963.

i
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{j 6-2-103. Review of death sentences; notice from clerk of 
trial court; factors to be considered by supreme 
court; disposition of appeal.

(a» The judgment of conviction and sentence of death is subject to 
automatic review by the supreme court of Wyoming within sixty (60> days 
after certification by the sentencing court of the entire record, unless the time 
is extended for an additional period not to exceed thirty (30 > days by the 
supreme court for good cause shown, Such review by the supreme court shall 
have priority over all other cases.

(b) Within ten (10: days after receiving the transcript, the clerk of the trial 
court shall transmit the entire record and transcript to the supreme court of 
Wyoming together with a notice prepared by the clerk and a report prepared 
by the trial judge. The notice shall set forth the title and docket number of the 
case, the name of the defendant and the name and address of his attorney, a 
statement of the judgment, the crime and punishment prescribed. The report 
shall be in the form of a standard questionnaire prepared and supplied by the 
supreme court of Wyoming.

ic» The supreme court of Wyoming shall consider the punishment (ts well 
as any errors enumerated by way of appeal.

(d» With regard to the sentence, the court shall determine if:
(ii The sentence of death was imposed under the influence of passion, 

prejudice or any other arbitrary factor;
i ii i The evidence supports the jury's or judge’s finding of an aggravat­

ing circumstance as enumerated in W.S. 6-2-102 and a lack of sufficient 
mitigating circumstances which outweigh the aggravating circum­
stances;

ii i i i The sentence of death is excessive or disproportionate to the 
penalty imposed in similar cases, considering both the crime and the 
defendant.

(ei The court shall include in its decision a reference to those similar cases 
which it took into consideration. In addition to its authority regarding 
correction of errors, the court, with regard to review of death sentences, may: 

iii Affirm the sentence of death;
i ii i Set the sentence aside and impose a sentence of life imprisonment;

or
' i i i '  Set the sentence aside and remand the case for resentencing by 

the trial judge based on the record and argument of counsel. (Laws 19.S2, 
ch. 75. 5 3: 1983. ch. 171. $ 1.)

(‘rot* references. «<• *»#>• o fexecution cert d e n ie d ,-155 L'.S 922, l 0 2 S . f i  J2ho. 71
.md relief pending appeal. -e t Kule 2 11. I. tal 2d lii.'i >1002'
W i{ A I‘ Thi- W yoming death penalty provision .-are

f  o n -t itu t io n iility . The death penally noi iincon-tilutioii.i!; they do noi ii.-urp the
prowoMii- a- -et fnrlli iii - (i-2-102 and th i- -Upel'M-ory and rule-m aking power of the
-ei’Uon a ie  inn iiiiton-liiu lio ii.il on their f.n-e -iiprem e coun nor expand it- mri.-diction in 
iiopk.ii'-oi \ S ta le  (C(2 I*2d TP Wvo IUM violation of the W yoming eon-litu lion  »Mmrn
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v S ta n . 672 i ' 2d 777 iWvn 19H3», cert 
denied. 465 L' S 1051. 101 S f t  m i .  79 1. 
Ed. 2d 726 119Mi

A p p ella te  rev iew  o f  f in d in g  o f  a g g r a v a t­
in g  c ir cu m sta n ce s . — All aggravating cir­
cum stances are. on review, m easured as to (In­
sufficiency nf the evidence beyond a reasonable  
doubt according to the standard set by Jackson  
v. Virginia, -14.1 L'.S. .'107. 99 S. Ct. 2781. 61 L. 
Ed. 2d 560 1 19791. The question is whether, 
after view ing the evidence in the light most 
favorable lo the prosecution, any rational trier 
of fact could have found the essentia l elem en ts  
beyond a reasonable doubt. Hopkinson v. 
State. 664 P.2d 43 'Wvo.i, cert, denied. 465  
L'.S. 1051. 104 S. Ct 262. 76 L. Ed. 2d 246 
<19831.

D eath  p en a lty  im p o sed  for  fe lo n y  m u r­
d e r  d u rin g  arm ed  ro b b ery  n ot e x c e s s iv e  or  
d isp ro p o rtio n a te . — See Engberg v. State. 
686 P.2d 541 iW'yo.i, cert, denied. 469 L’.S. 
1077. 105 S. Ct. 577. 83 L Ed. 2d 516 11984*.

A c co m p lic e s  in cr im e  n e e d  not b e  s e n ­
ten ced  a lik e , us a sentence should be pat­
terned to the individual defendant. Leniency in 
one case does not invalidate the death penalty  
in others. Osborn v. State, 672 P 2d 777 'Wvo.

19831, cert denied. 465 l ' S  1051. 104 S. Ct. 
1331. 79 I. Ed 2d 726 11984*.

({tin ted  in Hopkinson v S tate . 704 P 2d 
1323 l Wyo. 19 8 5 1.

C ited  in Turner v State. 624 P 2d 774 iWyo. 
1 9 6 |i.

L aw  r e v ie w s . — See article , "The Evolution  
of Capital Punishm ent in W yoming: A Recon­
ciliation of Social Retribution and H um ane  
Concern?" XIII Land & W ater L. Rev. 865  
< 1978*.

For case note, "Is the Current Test o f the  
C onstitutionality  o f Capital Punishm ent 
Proper? Hopkinson v. S tate . 632 P  2d 79 (Wyo. 
19811," see  XVII Land & W ater L. Rev. 681 
119821.

For article, "Goodbye 3-Card Monte: The 
W yom ing Criminal Code of 1982" (part onel, 
see XIX Land & Water L Rev. 107 < 19S4>.

For case note. "C onstitutional Law — Dou­
ble Jeopardy — The New Role of Double 
Jeopardy in Capital Sentencing Hopkinson v. 
State. 664 P 2d  43 iWyo. 1963>.” see  XIX Land 
& W ater L. Rev. 743 <1984'

For com m ent. "Reforming Crim inal S entenc­
ing in Wyoming." see XX Land & W ater L. 
Rev. 575 11985'.

S 6-2-104. M urder in the second degree; penalty.
Whoever purposely and maliciously, but without premeditation, kills any 

human being is guilty of murder in the second degree, and shall be imprisoned 
in the penitentiary for any term not less than twenty (20) years, or during life. 
(Laws 1982, ch. 75, S 3.1

1. Genera! Consideration
II. Purpose.

III. Malice,

I GENERAL CONSIDERATION.

P r o o f  n e c e s sa r y  to  su sta in  c o n v ic t io n . —
In order to sustain  a conviction of second- 
degree murder, the sta te  must prove beyond a 
reasonable doubt that the defendant killed the  
victim  purposely, m eaning intentionally  or 
deliberately, and m aliciously. K ennedy v. 
State. 422 P.2d 86 'Wyo. 19671. See also S la te  
v. Bruner. 78 Wyo l i l ,  319 P.2d 863 (1958<; 
Nunez v. State. 383 P 2d 726 iWyo. 1963': 
Reeder v State. 515 P 2 d  969 iWyo. 1973>.

E lem en ts o f  first- and  s e c o n d -d e g r e e  
m urder id en tica l in part. — The elem en ts o f  
the lesser olTensi o f  murder in the second 
degree are identical to part o f  the elem en ts o f  
murder in the fir.-: dt-gre -. as both contain the  
elem ents of the k illin g  of a hum an being with  
m alice and purpose State \ Sehg . 635 P 2d 
766 i Wyo 1981-

D efen d a n t's  a ttem p t to  c o m m it se c o n d -  
d e g r e e  m u rd er  w a s c o m p le te  w h e n  h e  
sta b b e d  v ictim  with the ice pick: lh a l he 
stabbed her eight m<re lim es  leaves little  
doubt hut lhat he had attem pted to kill her. If 
calling an am bulance saved her life, it a lso  
saved defendant from being convicted o f  the  
crim e o f  murder and perhaps a more severe  
sentence, but. with respect to the attem pt, that 
crime was complete, as he had passed beyond  
the point at which abandonm ent was lega lly  
possible. Accordingly, he was not entitled  to an 
instruction on that defense Ram irez v. S tate . 
739 P 2d 1214 ‘Wyo. 1987 

R ev ersa l d en ied  w h en  e v id e n c e  o f  m a l­
ice  a n d  in tent p resen t to  c o u n te r  d e f e n ­
d a n t's  te stim o n y . -  Reversal will be denied, 
despite the Lagan Rule which holds that, when  
the defendant is the sole w lines.- o f an alleged  
.•rune, his testim ony, if  not im peached, nor
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C l o s i n g  d f a t h  row w o u l d  s a v e  s t a t e  m i l l i o n  a y e a r  
If C a l i f o r n i a ' s  d e a t h  p e n a l t y  laui uiere a b o l i s h e d  t o m o r r o w #  t a x p a y e r s  

c o u l a  s a v e  5 9 0  m i l l i o n  a y e a r .  It n o w  c o s t s  t h e  s t a t e  m u c h  m o r e  to a t t e m p t  to 
e x e c u t e  s o m e o n e  t h a n  to l o c k  the p e r s o n  uo for l i f e  w i t h o u t  p a r o l e .

If C a l i f o r n i a  r e s u m e d  e x e c u t i o n s  t o d a y  at i t s  h i s t o r i c a l  r a t e  of s i x  a y e a r /  
t h e  t o t a i  c o s t s  of h a v i n g  c a p i t a l  p u n i s h m e n t  - -  d e f e n s e  and p r o s e c u t i o n  f o e s / 
c o u r t  c o s t s  and i n c a r c e r a t i o n  on d e a t h  r o w  -- w o u l d  c o m e  to at l e a s t  $15 
m i l l i o n  p e r  e x e c u t i o n /  a c c o r d i n g  to f i g u r e s  c o m p i l e d  by T h e  Bos.

On the o t n e r  h a n d /  it c o s t s  a b o u t  $ 9 3 0 / 2 4 0  t o  i m p r i s o n  an i n m a t e  f o r  l i f e /  
o a s e d  on an a v e r a g e  li f e  e x p e c t a n c y  of 40 y e a r s  in p r i s o n /  a c c o r d i n g  to 
f i g u r e s  s u p p l i e d  by p r i s o n  o f f i c i a l s .

E l e v e n  y e a r s  a g o /  C a l i f o r n i a  r e - e n a c t e d  t h e  d e a t h  p e n a l t y .  S i n c e  t h a t  t i m e /  
p r o s e c u t o r s  n a v e  f i l e d  d e a t h - p e n a l t y  c h a r g e s  a g a i n s t  m o r e  t h a n  2 / 0 0 0  
c e f e n d a n t s /  a c c o r d i n g  to the C a l i f o r n i a  A p p e l l a t e  P r o j e c t /  w h i c h  f i n d s  
a t t o r n e y s  to h a n o l e  a p p e a l s  f o r  d e a t h - r o w  c l i e n t s .

out w n i i e  C a l i f o r n i a n s  c l a m o r  for f r e s h  e x e c u t i o n s #  t h e  s t a t e ' s  c u r r e n t  
d e a t h - o a n a l t y  l a w  has so m a n y  p r o t e c t i o n s  b u i l t  i n t o  ..t t h a t  i t ' s  n e a r l y  
i m p o s s i b l e  to e x e c u t e  s o m e o n e  who h a s  a g o o d  l a w y e r .

E a r l i e r  t n i s  y e a r /  T e x a s  i n n a t e  R o b e r t  Streetinan u a s  e x e c u t e d  s i x  d a y s  
a f t e r  ne Was f i n a l l y  a s s i g n e o  an a t t o r n e y ,  " 3 y  t h e n  it w a s  too l a t e  for the 
a t t o r n e y  to no a n y t h i n g / "  s a i d  u n i v e r s i t y  of T e x a s  lax p r o f e s s o r  S c o t t  H o w e ,

B u t  in C a l i f o r n i a /  the s t a t e  S u p r e m e  C o u r t  s p e n d s  5 3 . 6  m i l l i o n  a y e a r  on 
e x p e r i e n c e s  d e ? t n - p e n 9 1 ty d e f e n s e  l a w y e r s  to m a k e  s u r e  a c c u s e d  m u r d e r e r s  get 

a f a i r  s n a k e .
Tne i n v e S t m o n t  has o a i d  off. T h e r e  is no e v i d e n c e  th a t  C a l i f o r n i a  has 

o x a c u t o d  an i n n o c e n t  o e r s o n  t h i s  c e n t u r y /  a c c o r d i n g  to a r e c e n t  S t a n f o r d  L a w  

R e v i e w  stuoy.-.
But a r e v i e w  of t n o u s a n o s  of p a g e s  of c o u r t  d o c u m e n t s /  c o u p l e d  w i t h  d o z e n s  

of i n t a r v i a w s  w i t h  p r o s e c u t o r s /  d e f e n s e  a t t o r n e y s #  l a w - e n f o r c o a o n t  e x p e r t s  and 
c o j r t  o f f i c i a l s /  r a v o a l s  an e x p e n s i v e  • c a p i t a l - p u n i s h m o n t  s y s t e m  c l o g g o d  at 
e v e r y  l e v e l .

G o v .  O e u k . mejian saio c o s t s  are s e c o n d a r y  to t n e  g o v e r n m e n t ' s  n e e d  to 
p r o t e c t  the p u o l i c  from m u r d e r e r s .

'' T h e  v i c t i m  of a m u r d e r  n a s  l o s t  o v o r y t h i n g /  a n d  his f a m i l y  a l s o  s u f f o r s  a 
g r o a t  l o s s / * '  D e u k m o  j i a n  " s a i d . ' ' T h e  c o s t s  of c n m o  a n d  t h e  c o s t s  of p u n i s h i n g  
c r i m i n a l s  o o t h  c a r r y  a n i g h  p r i c e  t a g . ' *

To h e l p  # 9 s i  the f i n a n c i a l  b u r d e n  c r e a t e d  by d e a t h  p e n a l t y  t r i a l s /  
C a l i f o r n i a  s p e n d s  $ 1 0  m i l l i o n  a y e a r  r e i m b u r s i n g  c o u n t i e s  f o r  e x p e r t  
w i t n e s s e s /  i n v e s t i g a t o r s  and o t h e r  d e a t h - p e n a l t y  d e f e n s e  c o s t s /  p l u s  $2 
m i l l i o n  m o r e  to n o l o  pay for the o v e r a l l  c o s t  of m u r d e r  t r i a l s  in s m a l l e r  
c o u n t i  as,

8ut d e s p i t e  t n l s  i n f u s i o n  of s t a t e  f u n d s #  m a n y  f i n a n c i a l l y  s t r a p p e d  s m a l l e r  
c o u n t i e s  s t i l l  c a n ' t  a f f o r a  to p r o s e c u t e  c o m p l i c a t e d  d e a t h - p o n a l t y  c a s e s /  
d i s t r i c t  a t t o r n e y s  said.
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g u y i n ' ,  death-} 
rip' •'nox' enotiflhvi

O t n e r  c r i m i n a l - ' c a s * s - a r e  d e l a y e d  f o r  y e a r s  w h i l e  d e a t h r p e n a l t y  e a s e s  are 

. d e c i d e d .  I r o n i c a l l y /  S i e r r a  County, h a s  had., to c u t . p o l i c e  s e r v i c e s  to p i c k  Ui
• - the tab.- J .  ' •*. - . . .  i • 5 . * •••;./

For. p r o s e c u t o r s /  t a k i n g  on. a d e a t h - p e n a l t y  c a s e  is a h i g h - s t a k e s  g a m b l e  
w i t h  low odds o'f s u c c e s s .  O n l y  one ii 10 c a p i t a l  c a s o s  f i l e d  in C a l i f o r n i a  

r e s u l t s  in a d e a t h . v e r d i c t /  a c c o r d i n g  to t h e  C a l i f o r n i a  A p p e l l a t e .P r o J e c t .
V  e v e r y  dettn. v e r d i c t  is a u t o m a t i c a l l y  a p p e a l e d  to the C a l i f o r n i a  S u p r e m o

C o u r t *  w h i c h  n p w  s p e n d s  m o r e  t h a n  h a l f  i t s  t i m e  r e v i e w i n g  d e a t h  c a s e s /  e x p e r  

n o t e d .  N e a r l y  200 d e a t h  c a s e s  are c u r r e n t l y  u n d e r  reviern by the h i g h  c o u r t /  
w h i c n  g e t s  a o o j t  30 n e w  s u c h  c a s e s  e a c h  y e a r .

T h e  c u r r e n t  C a l i f o r n i a  S u p r e m e  C o u r t /  h e a d e d  by C h i e f  J u s t i c e  M a l c o l m  
L u c a s *  is d e c i d i n g  d e a t h  c a s e s  at t w i c e  t h e  r a t e  of the p r e v i o u s  c o u r t  h e a d e  
oy R o s e  3ird.

3ut e v e n  at t n e  c u r r e n t  c o u r t ' s  a c c e l e r a t e d  p a c e /  it ulill be i m p o s s i b l e -1 
e r a s e  the b a c k l o g .  T h e  S u p r e m e  C o u r t /  uihich h a s  m o r e  t h a n  400 c r i m i n a l  a n d  
c i v i l  c a s o s  p e i d i n g /  is r e v i e w i n g  w a y s  to s p e e d  u p  its w o r k *  o n e  p r o p o s a l  is 

to n i - a  a p o o l  of l a w y e r s  to w o r n  e x c l u s i v e l y  on d e a t h - p e n a l t y  c a s e s  for tne 
c o u r t .

O n l y  14 i n n s t e s  on S a n  Q u e n t i n ' s * o e a t h * r o w  h a v e  had t h o i r  v e r d i c t s  
a f f i r m e d  by th* C a l i f o r n i a  S u p r e m e  C o u r t .  T h o s e  c a s e s  h a v e  k i c k e d  a r o u n d  the 
c o u r t s  for an a v e r a g o  of e i g n t  y e a r s .  T h e y  h a v e  c o s t  t h e  t a x p a y e r s  an a v e r a g  
of 5 1 . 7  m i l l i o n  e a c h /  a c c o r d i n g  to i n f o r m a t i o n  c o m p i l e d  by San Q u e n t i n  
i n f o r m a t i o n  o f f i c e r  Dave L a n g s r m a n /  and the m o t o r  ,is s t i l l  r u n n i n g .

S t a t e  o f f i c i a l s  said t h e  c a s e  of E a r l  L l o y d  J a c k s o n /  c o n v i c t e d - - o f • • ■ _ /
m u r d e r i n g  two e l d e r l y  L o s  A n g e l e s  w o m e n  i n  1 9 7 7 /  has a l r e a d y  c o s t  m o r e  t h a n  

.$ p ’m i l l i o n .

" T n e  c o s t  of a d e a t h - o e n a l t y  c a s e  c o u l d  r a n g e  f r o m  5 7 5 0 / 0 0 0  to -** the 
s x y ' s  the l i m i t / "  said D e p u t y  A t t o r n e y  G e n e r a l  M i c h a e l  W e l l i n g t o n .  H i s  boss. 
C h i e f  A s s i s t a n t  A t t o r n e y  G e n e r a l  S t e v e  W h i t e /  e s t i m a t e d  t h a t  e a c h . d e a t h -  

p e n a l t y  c a s e  h a s  c o s t  at l e a s t  51 m i l l i o n  to p r o s e c u t e  so f a r  at b o t h  the 
t r i a l  and a D p e l l a t o  l e v e l s .

The p r o s e c u t i o n  of R o b e r t  A l t o n  H a r r i s  a s e e m i n g l y  o p e n - a n d - s h u t  c a s e  
t h a t  i n c l u o e d  six c o n f e s s i o n s  —  has d r a g g e d  t h r o u g h  t h e  c o u r t  s y s t e m  f o r  10 

y e a r s .  H a r r i s /  c o n s i d e r e d  the nost l i k e l y  p e r s o n  to be e x o c u t o d  n e x t  in 
C a l i f o r n i a /  w a s  c o n v i c t e d  in 1 979 of m u r o e r i n g ' t w o  y o u n g s t a r s  to s t e a l  t h e i r  
c a r  ter a r o o b a r y .

The c a s e  " s y m b o l i z e s  the p e o p l e ' s  o f f o r t 3  o v e r  the l a s t  15 y o a r s  to 
e s t a o l i s n  a w o r k i n g /  v a l i d  c a o i t a l - p u n i s h m e n t  l a w / ' '  s a i d  D e p u t y  A t t o r n e y  

G e n e r a l  M i c h a e l  W e l l i n g t o n ,  " W e  d o n ' t  h a v e  an e x e c u t i o n  d a t e  y e t .  I c a n ' t  
e v e n  say w e ' v e  g o t - a n  e x e c u t i o n  d a t e  in s i g h t . "

D e f e n d e r s  m u s t  bo pa i d
P r o s e c u t o r s  and d e f e n s e  a t t o r n e y s  a l i k e  a g r e e  th a t  C a l i f o r n i a ' s  d e a t h -  

p e n a l t y  law/ as a p r a c t i c a l  m a t t e r /  d o e s n ' t  w o r x .
" Y o u ' r e  n o t  g o t t i n g  y o u r  m o n e y ' s  w o r t h / "  s a i d  M i c h a e l  M i l l m a n /  d i r e c t o r  

of tne C a l i f o r n i a  A p p e l l a t e  P r o j e c t ,  " I t ' s  t r u o  t h a t  the raonoy c o u l d  be s p o n  
on A I D S  r e s e a r c h  or. a lot of t h i n g s /  b u t  the w o r s t  t h i n g  a b o u t  c a p i t a l  
p u n i s h m e n t  is th a t  it's an i r r o l e v a n t  d i v e r s i o n  f r o m  the p r o b l e m s  of s o c i e t y .  
T h e  e t h o s  is/ wo w i l l  foel b e t t e r  if we k i l l  the S O B  r a t h e r  t h a n  t a k i n g  .the 
m o n e y  and u s i n g  it. to p r e v e n t  t h e  c a u s e s  o f . v i o l e n t  c r i m e . ' *

C h i e f  A s s i s t a n t  A t t o r n e y  G e n e r a l  W h i t e  a l s o  e x p r e s s e d  d i s s a t i s f a c t i o n  
w i t h  the c a p i t a l - p u n i s h m e n t  s y s t e m .  ' ' W e  ha v e  t h e . w o r s t  of all p o s s i b l o  j 
w o r l d s :  a s o c i e t y’..that has the d o a t h  p e n a l t y ,  a s - a  s o c i a l  a n d  m o r a l  j u d g m e n t  
a n d  t h e n  doosn.'t ha v e  tne c h o r a c t o r  to c a r r y  it o u t / "  he said.

W e l l i n g t o n  f a v o r s  a law t h a t  w o u l d  f o r c e  a d e f e n d a n t  to m a k e  a l l - h i s  1 # Q »  
c n a l l a n g e *  a t - t r i a l . i n s t e a d  of d r a g g i n g  o u t  t h e  i s s u e s  t h r o u g h  a s e e m i n g l y  
e n d l e s s  a e r i e s  of a p p e a l s  t h e  way H a r r i s  did. ' f If y o u  g i v e  t h e m  ( H a r r i s '  
a t t o r n e y s )  n i n e  m o r e  y e a r ? /  t h e y ' l l  t h i n k  up o t h e r  i s s u e s .  T h e r e ' s  n e v e r  g o i n  
to be a t i m e  "that i m a g i n a t i v e  d e f e n s e  c o u n s e l . runs; out -;of i s s u e s / . "  s a i d  

W e l l i n g t o n .  . -.*.*• .. t  1 . • $  h  -• •
. Go v .  D e u k m e J i a n ^ a n d  m a n y  p r o s e c u t o r s  c l a i m  thatr-.theViremoval of C h i e f
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st a to 5/.‘ which, hava- mana'oed ‘•'to.' suf ficientiy,;-.-.speed* up.; thoj l e g a l  p r o c e s s  so ..that 

e x e c u t i o n s  n o w  ta k a  p l a c e  r e g u l a r l y /  r e q u i r o  an- a v e r a g e  of s e v e n  y e a r s  to 
e x e c u t e  s o m a o n e . f r o m  the da t a  of his ar,rast/• M i l l m a n  said.

• B e c a u s e  " d e a t h  is a d i f f e r e n t  k i n d  of p u n i s h m e n t  f r o m  a n y  o t h e r / "  'in the 
words, of the U«$«, S u p r e m e  C o u r t /  d e a t h - p e n a l t y  c a s e s  m u s t  bo t r i e d 'd i f f e r e n t l  

f r o m  o t h e r  m u r d e r  c a s e s .  In C a l i f o r n i a /  d e f e n d a n t s  of c a p i t a l  c a s e s  are 

e n t i t l e d  to n o t  o n e  out. two d e f e n s e . a t t o r n e y s  at p u b l i c  e x p e n s e  d u r i n g  the 
t r i a l  stage . T a x p a y e r s  a l s o  p a y  for p s y c h i a t r i s t s /  f o r e n s i c  s p e c i a l i s t s  and 

o t h e r  e x p e r t  w i t n e s s e s  f o r  t h e  d e f e n s o .
San F r a n c i s c o  P u b l i c  D e f e n d e r  Je f f  B r o w n  s a i d  a t y o i c a l  d e a t h - p e n a l t y  

d e f e n s e  c o s t s  an a d d i t i o n a l  $ 2 5 / G 0 Q - $ 5 Q / 0 O 0  f o r  a s p e c i a l  i n v e s t i g a t i o n  of th 
c a s e /  and $ 1 5 / 0 0 0  f o r  d s y c h i a t r i s t s  or o t h e r  e x p e r t  w i t n e s s e s . ' *

M o n t h s  a n d  s o m e t i m e s  y e a r s  —  go by b e f o r e  t h e  a c t u a l  t r i a l  s t a r t * .  
P o t e n t i a l  j u r o r s  m u s t  ae q u e s t i o n e d  i n d i v i d u a l l y  to p r o b e  t h e i r  p e r s o n a l  

D i a s e s  and f e e l i n g s  on c a p i t a l  p u n i s h m e n t -  J u r y  s e l e c t i o n  r o u t i n e l y  t a k e *  six 
w e e k s  ar mon o ,

O o a t h - p o n a l t y  t r i a l s  are o f t e n  s t a l l e d  by d o z e n s  of o r e - t r i a l  m a n e u v e r s :  a 
c h a n g e  of v s n u ?  b e c a u s e  of b l a n k e t  p r e - t r i a l  p u b l i c i t y ;  a c o m m u n i t y  a t t i t u d e  

s u r v e y ;  s u p p r e s s i o n  of e v i d e n c e  or a c o n f e s s i o n /  r e q u e s t s  for r e l e a s e  of 
a d d i t i o n a l  e v i d e n c e  or e x c l u s i o n  of w i t n e s s e s ;  m o t i o n s  f o r  a d i s m i s s a l  or a 
n e w  t r i a l .

M i c h a e l  B u r t /  s San F r a n c i s c o  d e p u t y  p u b l i c  d e f e n d e r /  s a i d  d e f e n s e  

a t t o r n e y s  ana p r o s e c u t o r s  b a t t l e d  s e v e n  m o n t h s  o v e r  one p r e - t r i a l  m o t i o n  
c o n c e r n i n g  tn9 a d m i s s i o i l i t y  of b l o o d s t a i n e d  e v i d e n c e  d u r i n g  a r e c e n t  t r i a l  i

S a n  D i e g o ,  ..... ................................
O n c e  a d e f e n d a n t  is f o u n d  g u i l t y  of m u r d e r /  a s p e c i a l  p e n a l t y  t r i a l  i* hei 

to d e c i d e  w h e t n o r  to i m p o s e  d e a t h  or l i f e  w i t h o u t  p o s s i b i l i t y . o f  p a r o l e .
The a d d e d  t i m e  a n d  e x p e n s e  of c a p i t a l  c a s e s  a r e  e n o u g h  to d i s c o u r a g e  some 

s m a l l  c o u n t i e s  f r o m  s e e k i n g  the o e a t h  p e n a l t y /  s a i d  A s s i s t a n t  A ttorney. G o n o r a  
w n i t e .

" I n  t a l k i n g  to d i s t r i c t  a t t o r n e y s /  so m a  of t h e m  h a v e  t a k e n  t h e  v i e w  that 
it is so e x p e n s i v e  and so u n l i k e l y  to g o t  a d e a t h  j u d g m e n t  t h a t  t h e y w i l l .  
s i m p l y  seek l i f e  i m p r i s o n m e n t  w i t h o u t  p o s s i b i l i t y  of p a r o l e / "  W h i t e  said.

M a r i n  C o u n t y  r e c e n t l y  s i g n e d  a n o v e l  a g r e e m e n t  w i t h  s i x  d e f e n s e  a t t o r n e y s  

h i r e d  to r e p r e s e n t  t n r o o  San Q u e n t i n  i n m a t e s  a c c u s e d  of c o n s p i r i n g  to m u r d e r  

c o r r e c t i o n a l  o f f i c e r  —  a c r i m e  p u n i s h a b l e  by d e a t h .  E a c n  a t t o r n e y  wi l l  
r e c e i v e  a f l a t  fee of i 2 2 S / U 0 0 /  sa i d  c o u r t  a d m i n i s t r a t o r  H o w a r d  H a n s o n .

H a n s o n  a C K n j w l e c g e d  t h a t  the c a p  on a t t o r n e y  f o e s  c o u l d  j e o p a r d i z e  the 

d e f e n d a n t s *  r i g h t  to a f a i r  t r i a l  if t h e  t r i a l  c o s t s  far e x c e e d  the cap. But 
H a n s o n  saio t h a t  the d e f e n d a n t s  a g r e e d  to t h o  c o n t r a c t .  If the t r i a l  l a s t s  tw< 
y e a r s  as p r o j e c t e d /  ho s a i a /  d e f e n s e  a t t o r n o y s  w i l l  r e c e i v e  t h o  e q u i v a l e n t  of 

an hour.
But San F r a n c i s c o  D e p u t y  P u b l i c  D e f e n d e r  B u r t  sa i d  t h a t  if tho t r i a l  l a s t c  

l o n g o r  than e x p e c t e d /  " t h e y  c o u l d  e n d  up m a k i n g  $ 2 . 2 5  an h o u r . "
T h e  real D a t t l a  is J o i n a d  o e f o r e  the s t a t e  S u p r e m o  C o u r t /  w h i c h  r o u t i n e l y  

x a k e s  fivo y e a r s  to u p h o l d  or o v e r t u r n  a d o s t h  v e r d i c t .  By t h e n /  v i r t u a l l y  no 
d e f e n d a n t s  c a n  a f f o r o  t h e i r  o w n  l a w y e r /  so t h o  c o u r t  a s s i g n s  t h e m  a new 
a t t o r n e y /  at t a x p a y e r s *  e x p o n s o .  A t y p i c a l  d o a t h - p o n a l t y  a p p e a l  c o n s u m e *  a b o u  
1 / 0 U G  a t t o r n e y  h o u r s  a y e a r  - -  a b o u t  $ 6 2 / U O O  -- a c c o r d i n g  to t h o  C a l i f o r n i a  
J u d i c i a l  C o u n c i l .

r O t h e r  g t a t o s  h a v e  d e c i d e d  t h a t  the e x p o n s o  of the d e a t h  p e n a l t y  o u t w e i g h s
■' any., b e n e f i t s ,  L a s t  y e a r /  tho K a n s a s  L e g i s l a t u r e  v o t e d  d o w n  the d e a t h  pe n a l t y ,

--..oven t h b u g h ' G o v .  M i k e  H a y d e n  c a m p a i g n e d  on. a p r o m i s e ,  to b r i n g  it> b a c k h a n d

p o l l s  i n d i c a t e d’that 83 p o r c e n t  of t h o  p o p u l a t i o n  s u p p o r t s  it. ' •,%/••£
A c o a l i t i o n  of K a n s a s  d e a t h r p o n a l t y  o p p o n o n t s  e s t i m a t e d  t h a t  c a p i t a l - -  • 

p u n i s h m e n t  w o u l d  c o s t  K a n s a s  t a x p a y e r s  in e x c e s s  of $ 5 0  m i l l i o n  b y  t h e  ti » e  a 
1 0 0 - i n n a t o  d e a t h  r o w  had b e e n  b u i l t  a n d  the f i r s t  p a r s o n  m s ;  e x e c u t e d .

I m p e r i a l  C o u n t y ' s  l e s s o n
In C a l i f o r n i a /  c o u n t y  o f f i c i a l s  w h o  b a l k  at the h i g h  p r i c e  of capital,.^ 

yj f ■ t r i a l s  c o u l d . l e a r n  a l e s s o n  f r o m  ’ I m p e r i a l  C o u n t y /  w h i c h  in 1 9 8 2  r e f  used.£to - pa

$ 1 3 / 0 0 0  for the d e f e n s e  of a . » an, i t . w a * * t r y i n g  to se n d  to the gas chamber-. V
• % "j / , • • . > .  *
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M a n h a t t a n  B o a e h ; j e w e l e r  in a C a l e x i c o .• m o t e l * r o o m ,/<•* '

The c o u n t y  o u d g e t  o f f i c e r  a l s o  s p a n t ; . t h r o »  d a y s  in Jail' f o r r r e f u s i n g  to oa* 

the. o l l l a  . :!*• ;
I m p e r i a l  C o u n t y  s u p e r v i s o r s  a r g u e d : a t  t h e  t i m e  t h a t  tho C o r e n e v s k y  c a s e  

c o u l d  b a n k r u p t  th’e c o u n t y  a n d  s a i d  t h e y ' d : " ' b e  d a m n e d "  if t h e y ' d  p a y  f o r . a  
m u r d e r e r ' s  d e f o n s o ,  ( C o r e n e v s k y ' s .  p a s t  i n c l u d e d  a murder., c o n v i c t i o n - i n  
M e x i c o ) ,

T h i s  b r a z e n  p o l i c y  e n d e d  up c o s t i n g  I m p e r i a l  a b u n d l e .  S u p e r i o r  C o u r t  
J u d g e  W i l l i a m  ..ehnnardt r e d u c e d  the c h a r g e s  a n d  t o o k  a w a y  tho c o u n t y ' s  r i g h t  
to se e *  ihe d e a t h  p e n a l t y  - -  w h i c h  m e a n t  t h e  s t a t e  no l o n g e r  h a d  to r e i m p u r s e  
t h e  c o u n t y  for d e f e n s e  c o s t s .

Tho ca s e  w e n t  all the w a y  to the C . l i f o r n i a  S u p r e m e  C o u r t /  w h i c h  t h r e a t o n e c  
to se n d  t r o o p s  to the c o u n t y  a u d i t o r ' s ,  o f f i c e  to c o l l e c t .

C o r e n e v s k y ' s l a w y e r /  S t e p h e n  F e l d m a n /  s a i d  tho c a s e  " i s  an a l l e g o r y  f o r  

w h a t  h a p p e n s  in a s y s t e m  t n a t  d o e s n ' t  f a i r l y  d e l i v e r  s e r v i c e s  to a m a n  t n o  
s t a t e  is t r y i n g  to kil l .  T h i s  i n n o c e n t  m a n  c o u l d  h a v e  b e a n  k i l l e d  b e c a u s o  the 
s t a t e  i l l e g a l l y  r e f u s e o  to p a y  f o r  h i s  d e f e n s e . "

C o u n t y  S u p e r v i s o r  J a m e s  3 u c h o r /  a f o r m e r  j u d g e /  a g r e e d  t h a t  t h e  d e a t h -  
o e n a l t y  s y s t e m  is a f a i l u r e /  o u t  for d i f f e r e n t  r e a s o n s :  *'I d o n ' t  b e l i e v e  
j u s t i c e  has m u c h  to do w i t h  the c o u r t  s y s t e m  a n y  m o r e )  i t ' s  all d o l l a r s  a n d  
c e n t s  ana g a m e s m a n s h i p .  T h e r e  s h o u l d  be l i m i t s  on w h a t  p e o p l e  a r e  e x p e c t e d  to 

pay for t h e s e  b a s t a r d s  who get t h e m s e l v e s  in t r o u b l e .  We p a y  f o r  h i s  d o c t o r s /  
h i s  n o u s i n g /  h i s  a t t o r n e y  and h e ' s  a g o d d a m n e d  c o n v i c t e d  k i l l e r . "

  C o r e n e v s k y  c o m m e n t e d /  "  If y o u  b e l i e v e  t h o y  s h o u l d  h a v e  ther-death penalty*
in C a l i f o r n i a /  y o u  b e l i e v e  in S a n t a  C l a u s .  I t ' s  n e v e r  g o n n a  h a p p e n  b e c a u s e  
i t ' s  n a v s r  g o n n a  be fair. J e s u s  C h r i s t  h i m s e l f  c o u l d n ' t  h a v e  h a d  a f a i r  t r i a l  
in I m p e r i a l  C o u n t y . ' '

• L E G A L  T I M E  IS M O N E Y  
G e a t n - p e n a i t y  t r i a l s  t a k e  an a v e r a g e  o f  t w o  y e a r s  f r o m  a r r a i g n m e n t  to 

v e r d i c t  - -  t h r e e  t i m e s  l o n g e r  t h a n  o t h e r  m u r d e r  c a s e s /  The Bee f o u n d .  A n d  tho 
l o n g e r  the c a s o /  the m o r e  m a r g i n  for e r r o r  a n d  g r o u n d s  f o r  a p p e a l /  said, 
p r o s e c u t o r s  a n d  d e f e n s e  l a w y e r s .

O a a t h - o e n a I t y  t r i a l s  c o s t  an a v e r a g e  ot s ^ x  t i m e s  m o r e  t h a n  o t h e r  m u r d e r  
t r i a l s  -- $ 5 9 2 / 5 0 0  c o m p a r e d  to $ 9 3 / 0 0 0 /  b a s o d  on an a n a l y s i s  of a v e r a g e  d a i l y  
c o u r t  costs.

T n o r e  are 322 c a o i t a l  t r i a l s  in p r o g r e s s  i n  C a l i f o r n i a .  If t h e  c a s e s  f o l l o a  
t h e  n o r m a l  c o u r s e /  a p p r o x i m a t e l y  175 of t h e m  w i l l  bo d e c i d e d  by J i r i e 3 /  7 0  

w i l l  r e s u l t  i n  life n  p r i s o n  or d e a t h  for the d e f e n d a n t  and 35 d e f e n d a n t s  
w i i l  wi n d  up on d e a t h  row.

S i n c e  d e s t h - o e n a l t y  t r i a l s  c o s t  m o r e  a n d  l a s t  l o n g e r  t h a n  s t a n d a r d  m u r d e r  
c a s e s  -- a o o u t  $ 7 / 5 0 0  a day for 79 d a y s  i n s t e a d  of 5 6 / 2 0 0  a day f o r  15 d a y s  
tor a s t a n d a r d  m u r d e r  c a s e  - -  C a l i f o r n i a  t a x p a y e r s  s p e n d  an e x t r a  $ 7 8  m i l l i o n  
a y e a r  on a e a t n - p e n a l t y  t r i a l s .

A d d i t i o n a l l y /  e a c n  y e a r  t h e  s t a t e  s p e n d s  a n  e x t r a  5 2 . 8  m i l l i o n  f o r  s p e c i a l  
h o u s i n g  of d e a t h - r o w  i n m a t e s /  a n o t h e r  $ 1 . 8  m i l l i o n  to p r o s o e u t e  d e a t h  r a w  
i n m a t e s  on a p p e a l /  and yet a n o t h e r  $ 7 . 6  m i l l i o n  d e f e n d i n g  c o n d e m n e d  p r i s o n e r s  
on a p o a a l .

Add it all j p  and you get 590 m i l l i o n  a y e a r  s p e n t  on t h o  d e a t h  p e n a l t y .
T n i s  a o e s n ' t-. i n c l u d e  the c o s t  of f e d e r a l  a p p e a l s .  " T h e  f i r s t  f e d e r a l  

a p p o a l  and t h e  f i r s t  h a b e a s  c o r p u s  p e t i t i o n  c o n s u m e  an a v e r a g e  of 1 / 0 0 0  h o u r su
•Jkt
Vs- o f  att s r n e y . t i m e / . or 5 7 5 / 0 0 0  to the t a x p a y e r s / *. M i l l m a n  s a i d .

No one k n o w s  h o w  m a n y  p e o p l e  w i l l .be. e x e c u t e d - in C a l i f o r n i a  in a ; g i v e n  

„ year/, out w h e n  the s t a t e  w a s  e x e c u t i n g - i n m a t e s /  it a v e r a g e d  a b o u t  s i x  p a r  
%**. y e a r .

j*?' In T e xas/ w n e r e  m u r e  m u r d e r o r s  a r e  e x o c u t o d  t h a n  in a n y  o t h e r  s t a t e /  a b o u t
| J.jr fi v o  i n m a t e s  h a v e  o e e n  g i v e n  l e t h a l  i n j o c t i o n s  o a c h  y e a r  s i n c e  1 9 8 2 .

T n u s /  if C a l i f o r n i a  c o n t i n u o s  as e x p e c t e d  to p u r s u e  t h e  d e a t h  p e n a l t y  at a
t *VJ c o s t  of $90 m i l l i o n  per y e a r  -- and i f  t h e * s t a t e  m o v e s  at its h i s t o r i c a l  r a t e

o f - s i x  o o r  y o a r  —  it w i l l  c o s t  t a x p a y e r s  a b o u t  $15 m i l l i o n  per: e x e c u t i o n .
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Execution Does Not Pay
Barbarism Aside, the Death Penalty Simply Isn’t Cost Efficient

By Jonathan E. Grsdess

Fx IFTEEN  years ago the Su­
preme Court ruled that the 

i JL  death penalty as then applied 
in the United States was unconstitu­
tional (Fum an v. Georgia), One brief 
sentence in Thurgood Marshall's 
opinion, overlooked by many, noted 
that "when all is said and done, there 
can be no doubt that it costs more to 

j execute a man than to keep him in 
‘ prison for life."

Today, there are more than 1,900 
. men. women and children as young as 

16 on death row, and American policy 
makers, political officials and criminal 
justice experts are beginning to regret 
skipping so lightly over Justice M ar­
shall's comment.

In 1982, my office conducted a na­
tional survey to determine the cost of 
capital litigation. We examined the 
nature of capital cases, identified 11 
levels of review and defined a mini­
mum of 144 "cost centers" that de­
termine the total price-tag of capital 
litigation. Based on proposed but nev­
er enacted legislation to reinsmte the 
death penalty in New York, and using 
conservative estimates, we projected 
the potential costs of litigating a mod­
el New York capital case across just 
the first three levels of review— the 
trial and penalty phase, the appeal to 
the New York State Court of Appels, 
and subsequent review in the United 
States Supreme Court. The cost of 
that limited process: $1.8 million per 
case. The cost of life Imprisonment 
for 40 years: $602,000.

Since then, many more states have 
looked at the cost of capital punish­
ment, including Maryland, Alaska, 
Hawaii, Vermont, Texas, Flonda, 
Kansas, Ohio and New Jersey. Some 
authorities have estimated that capital 
cases cost 10 times as much as non­
capital cases. A Pennsylvania journal­
ist has estimated the cost of a single 
capital case at $5 to $7 million. There

is no longer any doubt that criminal- 
justice systems with a death penalty 
cost inordinately more to maintain and 
expand than criminal-justice systems 
without a death penalty. .

B
efore policy can change, how­
ever, the American people need 
to understand why capital cases 

cost more than non-capital cases, why 
there is no chance that costs can be 
reduced, and why we can expect that 
they w ill exponentially increase yearly 
until the death penalty is abolished.

Capital cases are more expensive 
than non-capital cases essentially for 
three reasons: they are practically dif­
ferent than non-capital cases; they are 
legally different; and they are reviewed 
more thoroughly.
■ The practical difference. For more 
than a century, capital cases have 
been treated differently from non-cap­
ital cases. They take longer. Fre­
quently more than one attorney is 
appointed for a capital defendant. Be­
cause life is at stake, tria l judges pro­
vide more latitude and appeal judges 
search more carefully for reversible 
error. (The reversal rate is about 50 
percent for death cases and about 7 
percent for non-capital cases.) Be­
cause the decision to k ill is unpleasant,

Jonathan Grctdcss is executive director 
of the Sew York State Defenders 
Association

responsibility in capital cases is often 
diffused— which makes for longer 
trials, lengthy delays and frequent 
reversals.
m The legal difference Ten years ago, 
the Supreme Court made it clear that 
heightened standards of due proces: 
must be applied to death penalty 
cases. Consequently, a new jurispru­
dence— z "super due process"— has 
evolved governing the tnal and appeal 
of such cases. The invesugau.-:. is

more extensive, the number of pre­
tria l proceedings is substantial!)' in­
creased, and ju ry selection takes long­
er. A fte r conviction, a separate “pen­
alty phase" is conducted to determine 
the sentence. Because mandatory 
death sentences have been ruled un­
constitutional, the sentencing: jury 
must consider a defendant’s individual 
characteristics. Preparation fo r this 
phase is extensive; in essence, it  is a 
tria l fo r life. The defense co:nmonly 
tries to talk w ith as many of the de­
fendant's friends, associates, teachers 
and co-workers as it can reach, to 
trace his life history*, to visit all of the 
places he has Kved and to vigorously 
pursue all leads in the search fo r mit- 

•igating evidence.
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I a Longer review. Any defendant con- 
jv ir.ed  in a state court has the right to 
initiate judicial review at 11 different 

! levels. However, the Supreme Court's 
; ru ing  that poor people are en titkd  to 
i appointed counsel applies to onh the 
| firs: two stages; representation ir. tne



■remaining nine atages essentially de­
pends on volunteer counsel. Ordi­
narily, lawyers do not volunteer to 
represent an indigent robber, burglar 

• o r non-capital murderer at those 
atages, but they routinely do so for 
death-penalty defendants. While these 
lawyers are not paid, the final stages 
of x capital case can last a decade or 

i more and generate enormous iitiga- 
.tion costs. Police officers and wit* 
ne ises are brought in. State attorneys 
general are called upon to respond. 
Judges must preside. Court time is 
used up. The United States Court of 
Appeals for the 11th Circuit in A t­
lanta, deep in the heart of the nation's 
death-penalty belt, complains that 
more than 30 percent of its docket is 
tied up with death-penalty cases. And 
all the while, the prisoner is held in a 
costly high-security death-row cell 
year after year.

What, then, is the answer? Short- 
circuit the process and atep up the 
pace of executions? Most Americans 
recognize that our sophisticated ap- 
pellate-review process, though seem­
ingly laborious, is a fundamental part 
o f our legal, system and protects our 
citizens against government error and 
abuse. Even w ith 11 levels of review, 
we still convict and condemn the in­
nocent. A  study in the November 
1987 Stanford Law Review cites 
more than 100 examples of innocent 
people sentenced to death since 1900, 
of whom 23 were executed.

Nor is i t  reasonable to expect a 
significantly, quickened pace of exe­
cution. Since 1977, when w-e reintro­
duced the idea of slaying citizens to 
stop crime, there have been more 
than 200,000 homicides in the United 
States, about 2,000 death sentences 
but fewer than 100 executions. Not 
even death-penalty proponents be­
lieve the American people would to l­
erate the wave of executions needed 
to empty death row and keep it that 
way.

S
ince both the Constitution and a 
permanent death-row population 
are likely to be with us for some 

time, the cost of the death penalty is 
certain to grow at an ever-greater 
rate. The numbers of capitally-sen­
tenced defendants will continue to 
increase. As cases are appealed, new 
issues decided in favor of death-pen­
alty defendants w ill affect all cases not 
yet final. As issues increase in 6cope 
and complexity, costs w ill escalate. 
And these factors w ill combine w ith 
the high costs of death-row construc­
tion and security.

The cost of the death penalty is 
emerging as one of our most serious 
public policy questions. In’ Kansas last 
year, the newly-elected governor 
p omised Kansans a death penalty 
while simultaneously calling lo r bud­
get cu tf for each state agenry. The 
high cost of capital litigation, the es­
tablishment of a death row, mainte­
nance of death-row prisoners, the high 
costs and inordinate delays of the ap­
pellate process were debated not only 
by politicians but by university pro­
fessors, governmental research units 
and by Kansas citizens. Opponents 
d ied  racial discrimination in the con­
duct of capital punishment, its lack of 
deterrence, its inability to stop crime, 
its potential for erroneous convictions, 
its immorality and— not least— its 
high cost. In the end. massive num­
bers of ritizens declared “no" to the 
reintroduction of the capital sanction 
and the death penalty was defeated.

Other Americans will eventually 
realize, as did the ritizens of Kansas, 
that there is not an endless supply of 
money fo r the criminal-justice s>-stem. 
Polity choices need to be made. From 
a conservative cost-benefit analysis, 
we must declare the death penalty an 
inordinate waste of resources that 
de; rives our citizens of adequate p o -. 
bee protection and reconciliation sys­
tems to make both victims and offend­
ers whole.

As the New Jersey pubbc defender 
budgets more than $ 100,000 per cap­
ital case and anticipates total defense 
costs in the millions, as the federal 
judiciary bemoans the resource drain 
caused by capital litigation and as Cal­
ifornia prosecutors declare cases non­
capital at the outset to save money, 
the dollars and cents of the death pen­
alty may in fact be he  clarion call that 
sounds the defeat of this archaic and 
brutal policy.



Costs and the 
Death Penalty

There has been debate surrounding the death 
penalty for as long as the punishment has existed and 
many arguments have been explored on both sides of 
the issue. But the excessive costs associated with 
capital punishment were not really a factor until fairly 
recently.

Executions were designed to be graphic 
warnings to others that certain crimes would be 
severely punished by death. Hangings were public 
and followed quickly upon sentencing. Later, to 
avoid abuse, executions were centralized in one part 
of the state and carried out with just a few witnesses. 
Still, it remained relatively swift. For the 52 people 
executed in Maryland for murder since 1923, the 
average length of time elapsing between imposition of 
sentence and execution was 220 days. Today the 
situation is totally different. Richard Tichneil has 
been on Maryland's death row longer than any person - 
over 8 years - and he is still far from the gas 

chamber. This length of time has become the norm 
around the country where 2,000 people are on death 
row'.

As a matter of fact, the delay factor in Maryland 
is likely to become much longer. Just in the past year 
the Supreme Court has accepted two Maryland cases 
(Booth and M ills) whwh affect the viability of our 
capital punishment statute. It is a very real possibility 
that all of Maryland's death sentences will be 
overturned in the current session of the Supreme 
Court. Then, if we so choose, the long process of 
new sentencing? and appeals would begin again.

All of this has a direct bearing on the cost 
associated with the death penalty. They not only far 
exceed the costs of imprisoning som to.'a for life, 
they arc becoming an intolerable burden on both the 
state's liitancial and judicial resources. Special 
Appeals Court Judge Alan Wilner raised this issue 
recently when he said that, "in Maryland the cost of 
pursuing this (the death penalty) largely fruitless 
course, not just in terms of money, but, more 
importantly, in the commitment of judicial resources, 
has become so high that public attention should be 
directed to the reality of the situation."

Comparison of Lsgal Costs

J  $ 0 5  mill ion Life sent, t r ia l  

.56 mill ion Imprisonment -  40 yrs.

$.50 mill ion Death Penalty t r ia l

$1.8 mill ion Death Penalty Case through 
f i r s t  3 levels.

Death Penalty Case with  
“failure rote" factored in



A  L O O iC  A T  T H E  N U M B E R S
Since Maryland has not had an execution in 

over 26 years, we do not yet know what carrying the 
process through to an execution actually costs. 
However, there have been some studies done in 
Maryland and in other states from which it is possible 
to form a clearer picture.

In 1983 the Maryland House Appropriations 
Committee asked the Public Defender and tiie Chief 
Judge of Maryland's Coun of Appeals to provide 
information on the fiscal impact of processing death 
penalty cases. A committee was formed and a repon 
submitted in April 1985. One of their key findings 
was that filings that resulted in the death penalty 
averaged higher costs for each justice component 
than filings where the outcome was a non-death 
sentence. Unfonunately, the study does not include 
any estimates of appeals' costs which represent a 
major portion of costs in such cases. Nor does the 
data include information from Prince George's 
County or Baltimore City. The study concludes by 
suggesting that the issue of costs can only be resolved 
by a more comprehensive survey.

"The cost o f  pursuing this largely 
fruitless course has become so h ig h ' 
that public attention should be 
directed to the reality o f the 
situation. "

- Judge Alan Wilner

Chief Judge Robert C. Murphy confirmed the 
inadequacy o f this study in his 1987 State of the 
Judiciary Message. But he also noted that "studies in 
other states indicate that death penalty litigation is 
enormously expensive." A similar conclusion was 
reached by the Public Defender's Office concerning 
their Interim Report on Death Penalty Costs in 
October, 1986. Their figures represent just "tiie tip of 
the iceberg" and the Death Penalty Defense Unit 
believes that it is m any times more expensive to try 
a case capitally than to try it non-capitally and costs 
more to execute than to incarcerate for a lifetime.

With respect to costs, there is considerable 
evidence from around the country that the financial 
burden is becoming intolerable. The most extensive 
and frequently quoted study was done by the N.Y. 
State Defenders Association in 1982. Even this 
study, which is cited by both Judge Wilner and Chief 
Judge Murphy, acknowledges that its estimates are 
conservative and include only the first three levels of 
capital litigation. Nevertheless, their conclusion 
illustrated in the table below, is that just these 
th ree  phases cost the  s ta te  $1.8 million per 
case.

Naturally, the goal of the state in expending 
such resources is an eventual execution. But it is well 
known that a high percentage of cases are overturned 
on subsequent appeal. Judge Wilner points out that if 
we rightly assume a "failure rate" of 75% in these 
cases, then the actual costs per execution are an 
astounding $7.3 million.

To put this into perspective, the cost of 
incarcerating an individual in the Maryland 
Penitentiary is about $14,000 per year. Thus, a real 
life sentence of say 40 years would cost the state 
$560,000, and during this time a prisoner could be 
productive and perhaps make some restitution to 
either the state or the victim's family.

Other states, using different methods of 
accounting, have arrived at different numbers but 
similar conclusions. In California, it has been 
estimated that it costs a minimum of $500,000 just to 
complete a death penalty tria l in that state. And 
according to a report in the Wall Street Journal, 
only 10% of these cases are " successful" and thus it 
costs the citizens of California $4.5 million just to 
sentence one person  to death .

Here are some cost figures from other states:

• Oregon estimates its costs per case to be 
$700,000.

• The Ohio Public Defender's Office cites costs 
of at least $1 million per execution.

• One county in Georgia spent seven times its 
entire annual budget for criminal prosecutions on one 
death penalty case.

CO ST O FSTA TE I 
(T rial, Appeal, Suprem e C ourt)

DcIci>h I’tmccutii.n Cnuit Correction Other TOTAL

Sta te  O u r # : S 5 I V 0 0 - I ) — S 300.000 : : smvoo

C o u n tv  Charge —0 — si.0 10 .4 00 - 0 — ? S l .010 ,-too

STATE SSI7,700 
COUNTY S 1.010.-*00 

TOTAL S l .828,100



• In Kansas, the death penalty was recently 
rejected and costs played a deciding role as some 
senators switched their votes. The director of the 
Indigent Defense Service there estimated that costs in 
his office would spiral to S7-8 million in two years 
with the death penalty.

• Texas leads the country in executions. Some 
officials there estimate that the state's pursuit of 
capital punishment has cost taxpayers $183.2 million. 
There have been 26 executions in Texas since re­
instatement.

• Florida's first post-1.972 execution was of 
John Spenkelink in May, 1979. It has been 
estimated that the execution cost the state $5 million. 
And the murder rate in Florida rose in the months 
following this execution.

The topic of judicial time spent on these cases 
is another area of concern which should be explored 
further. Judge Wilner examined the judicial 
complexities which have become part of death penalty 
cases and concluded with this dilemma: "The 
question, then, in light of the history in this State of 
no executions in 26 years, an S6% failure rate at the 
trial level, and a further 50% failure rate at the 
appellate level, is whether it's really worth the effort."

In matters where lives are being weighed on 
both sides of the issue, costs and time necessarily 
take second place. But if the money and time spent is 
failing to procure anyone's goals then the 
expenditures should be reconsidered. If millions of 
dollars are spent to produce one execution perhaps ten 
years after the crime, then certainly little is done in the 
name of deterrence or for the victfm’s family.

"Because of the Supreme 
Court's rulings, there is no way to 
streamline this elaborate process.
Anv attempt to do so would deny a 
defendant the protections guaranteed 
under the Constitution and increase 
the possibility of sending innocent 
people to their death."

-jRichard Moran & Joseph 
Ellis in the Wall Street Journal

There may be some who feel lhat these 
excessive costs can be alleviated by cutting back on 
the appeals process. But that tactic has been found 
unacceptable by our own courts and by the Supreme 
Court as well. Insufficient care at the early junctures 
just means re-trials and re-sentencings at later levels 
and hence even higher costs. The article mentioned 
above from the Wall Street Journal concludes that: 
"Nor can these costs be significantly lowered... 
Because of the Supreme Court’s rulings, there is no 
way to streamline this elaborate process. Any attempt 
to do so would deny a defendant the protections 
guaranteed under the Constitution and increase the 
possibility of sending innocent people to their 
death...Like it or not, the Supreme Court has made it 
abundantly clear that shortcuts to justice are legally 
unacceptable."

The article goes on to say that New York and 
California could save $75 million and S125 million 
respectively by not having the death penalty. The 
same is true to some extent in Maryland as well.
Ways could be explored to use the money which 
would be saved in this state to aid the families of 
victims and to institute programs which would be 
more productive in preventing serious crime.
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Death penalty foe 
criticizes expense

'V
By Anne Belli »r y  tai murder case average S1.9 mil'
SsffWraereiTitDiiUiHomingKewi - j^ lio tt. In Texas,-he said, the costs

The death penalty is racist, e x ~ h a v e  been even higher, about S2.6 
pensive and can result in the execu- $■ million per case. Legal costs con- 
tion of innocent people, the leader ...neqted with non-capital murder

cases average much less — about 
.5700,000 because the trials are 
shorter and there usually are fewer 
appeals, he saitL... r>_  j j .  J  
'.‘-.“When, a capital case is pro-!

of a national coahtion that seeks to 
abolish capital punishment said Fri-

,.3ay- *' •-> - . f
"Lunderstand people beings out-

raged over c rim e/ said Robert ____________ ____ __
Bryan, chairman; of the- Washing— . secuted,‘averybodyw-including the 

-. ton. D.C-based National Coalition to . government, is spending an enor- 
>Abolish the Death . Penalty; "-‘,Bur■•,. mous'" amount/ of • •'money/ said 

people need to know the facts/7 >  -- Bryan, a California lawyer who said 
Bryan’s- group is holding its an- he has tried more than 100 murder 

nual conference this week at South­
ern Methodist University. He said 
the three-day meeting, which began

cases, ;*■ ■
t “Also, in spending all that 

_ .. . . . . , ,  . _ „  money to kill someone, sometimes
,Fnday„ is being, held in  Dallas “b e - ; . m  imiocentpeoplej^he added. 
.c a ^ o f th e p r o b le m in T e x a s /- ' morally

Texas with.27 execimons,(.has - bntalso it-sa  huge waste of m oney- 
employed the death penalty m o r e . 
than any other state since the pen-v. case? haye ,̂ raised ques--
alty was reinstated by the. U.S.Su- -^tioiis "regarding evidence available; 
preme Court in 1976. Nationwide, a t  trials. In Texas, there is the case
101' people have been executed in ' 
the past12 years, he said.

- The state also has the second 
largest death row population in the 
nation, with 269 prisoners awaiting 
execution, compared with 2,110 na­
tionwide. '
. - The latest Texas Poll, conducted 
by telephone on Oct. 19, found that 

*86 percent of Texans favor the 
death penalty, although 72 percent 
said they do not favor capital pun- 

-isbment for convicted capital murd­
erers who are mentally retarded.

> .  Bryan said legal costs for a capl-

' of Randall Dale Adams, who was 
convicted in 1977 of killing a Dallas 
police officer. Adams’ case recently 
was reopened by a state district 
judge after the release of a docu­
mentary film. The Thin Blue Line, 
that raised questions about his 
guilt.

In Florida, the case of Willie Dor- 1 
der. has been the subject of similar 
speculation. Darden was executed I 
in March.

"One innocent person executed 
is too m uch/ Bryan said. "And it’s 
going on in our country/

SGT' ih8
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Price of Executions Is Just Too Pligh
By H ii'h akh  Miikan 
And Jnsmi K i.i.is

Win'll |vnj>li* argue that (he death in’ll- 
ally custs too much, they are usually 
spoakuijj about the human and social costs 
of lhe state’s decision to lake a life. While 
these costs are undoubtedly great, when 
we say that the death penalty costs too 
much we mean quite literally that it is 
much more expensive than life imprison­
ment. Here is the reason.

In iy72 tlu> Supreme Court in Fumum v. 
Ceorijm held lhal "artulrary” and ’ capri­
cious" application of the death penalty vio­
lated the Eighth Amendment's prohibi­
tion against "cruel and unusual punish­
ment." This meant that a defendant had to 
be prosecuted and convicted in a way that 
was extraordinarily ngorous and free .of 
any kind of prejudice, Since then the Su­
preme Court has fashioned what is gener­
ally called a "super due process" model 
fur death penalty cases. In a series of sub- 
soquent decisions, involving effectiveness 
of counsel, the right to a fair and impartial 
jury, as well as “cruel and unusual punish­
ment," the court has held consistently that 
special substantive and procedural protec­
tions are required before a state court can 
impose ihe death penalty,

The "super due process" requirement 
has made Hie prosecution of death penally 
cases enormously expensive. In a recent 
Umvvrsily of California at Davis law re­
view article, Margot Carey has calculated 
that it costs a minimum of $500,000 to com­
plete a dealh penalty trial in California. 
And between August 1377 I when the cur­
rent I jw  took effect I and December 1385, 
only l(jri 1 130 of l,8t7 cases I have actually 
resulted in a death sentence.

Since statistical evidence Is notoriously

sulijert lo manipulation, there .-ire a mini 
lerof ways lo figure (lie costs We Hunk il 
is fair lo say (li.it it eosls the citizens of 
California about $4.5 million ijfiuo.nou x 
U.00 fallore-rale) to sentence nm- |»ersoii lo 
death. Data from New York state suggest 
that if It adopted the death penalty the cost 
would be $1,828,100 per capita! trial. As­
suming even a 0.75 fnilure-rale, it would 
cost aboul $7.3 million lo sfhlcnce one per­
son to death in New York.

And, of course, not all people sentenced 
to death will be executed. Many if noi most 
will have their sentences commoted lo life 
imprisonment. Even if we do not include 
the costs of keeping a man on dealh row 
for an average of four years prior to Ins 
execution labuut $100,000), or the cost to 
maintain and operate Ihe gas chamber or 
the electric clialr. and if we naively as­
sume that all people condemned to die will 
be executed (all 55 cases in California have 
been overtumedl. Il will still cost $4.5 mil­
lion to execute one felon m California, and 
$7.3 million In New York.

Nor can these costs be significantly low­
ered. Since each trial Is unique, and most 
of the costs are Incurred In the trial 
phasc-not on appe.il-there really is no 
economy of scale. The $4.5 million and $7.3 
million figures do not include apjie.ds that 
average only $100,000. When a di feiidant 
faces a possible death sentence, more time 
Is spool Investigating the fads of the rase, 
more pre-trial motions are tiled, the trial 
tends to lavt murh longer, more expert wit­
nesses are culled to testily, and there are. 
ol course, many legal objn-tlor-. and ap­
peals. Most of all. there is no c.jst saving 
plej bargaining when the prosecution 
seeks the death penalty.

necatise of Hie Supreme Court's rulings, 
there is no way to streamline this elabo­
rate pim'ess. Any attempt lo do so would 
deny a defend.ml the protections guaran­
teed under the Constitution and Increase 
Hie possibility of sending innocent |>cople 
lo their dealh. And Ihe recent decision In 
the case of Alvin Ford-lhal a condemned 
man is entitled to a court hearing on the 
question of Ins menial competence before 
lie can be executed-can only further the 
delays and increase the costs. Like It or 
not, the Supreme Court has made 11 abun­
dantly clear that shortcuts to justice are 
legally unacceptable.

Nationally, the average offender who is 
sentenced to death Is about 30 years old. 
Lei's say he Mves to 70-40 more years. At 
$20,000 a year to keep him in prison that 
adds up tn $800,000. Indeed, if all people 
charged with capital offenses were actu­
ally sentenced to death, then the death 
penalty would be slightly cheaper in some 
states. Rut, in California, for example, 
only one out of 10 is sentenced lo deatli-so 
90' 7 of the cases bear the costs of both a 
capital trial and life Imprisonment.

It isn't necessary to be an accountant lo 
realize that if you substitute life imprison- 

xjncnl for the death penalty, you will save 
almost $500,000 per trial for first degree 
murder in California, and $1.8 million In 
New York. And since Iticre are about 250 
siirli trials in California per year, the abo­
lition of the death penalty would save the 
taxpayers about $125 million a year. In 
New Yoik il has liven estimated to lie $75 
million. I'ut another way, the death pen 
ally consumes a disproportionate share ol 
our ciimuial justice dollars.

No one should mistake the above argu­

ment as a reduction of a great moral and 
philosophical issue to a question of ac­
counting. Llcliiiid our simple economic ar­
gument lies a more hauniing mural and 
legal complexity that has made these 
costly and cumbersome constitutional pro­
tections necessary. The dollars reflect 
doubts. Not even Ihe most avid supporter 
of the death penalty wants to execute peo­
ple capriciously. But the costs incurred ill 
easing our doubts and assuring fairness in 
capital cases have now reached the point 
at which they constitule eloquent testi­
mony In their own right. Until scholarly re­
search can prove lhal the death penally is 
more cost effective in deterring murder 
Ilian life imprisonment, we think that our 
elected officials might do well to choose 
the cheaper option.

M r. M artin 'r. professor of soaolot/i/ n l 
Mount llo lyoke Collif/c, uhcrc  Mr. h ilts  is 
professor of history nnd iIvan o f facu lty.
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Price of Executions Is Just Too Eligh
By IliriiAKii Mukan 
And Josmi Kins

When people argue lli.d the death pen­
alty costs too much, they are usually 
speaking about the human and social costs 
ol the state's decision to lake u life. While 
these costs are undoubtedly great, when 
we say that the death penally costs too 
much we mean quite literally that it is 
much more expensive Ilian life Imprison­
ment. Here is the reason.

In 197”2 the Supreme Court in Funnan v. 
Ceanjin held lhal "arbitrary" and "capri­
cious" application ot the death penalty vio­
lated the Eighth Amendment's prohibi­
tion against "cruel and unusual punish­
ment." This meant that a defendant had lo 
be prosecuted and convicted in a way that 
was extraordinarily rigorous and free .of 
any kind of prejudice. Since then the Su­
preme Court has fashioned what Is gener­
ally called a "super due process" model 
for death penally cases. In a series of sub­
sequent decisions, involving effectiveness 
of counsel, the right to a fair and impartial 
jury, as well as "cruel and unusual punish­
ment." the court has held consistently that 
special substantive and procedural protec­
tions are required before a stale court can 
impose the death penalty.

The "super due process" requirement 
has made the prosecution of death penalty 
cases enormously expensive. In a recent 
University of California at Davis law re­
view article. Margot Carey has calculated 
that it costs a minimum of $500,000 to com­
plete a death penalty trial in California. 
And between August 1977 (when the cur­
rent I j w  look effectl and December 1985. 
only ItT. H9U of 1,847 casesl have actually 
resulted in it death sentence.

Since sta.istical evidence Is notoriously

subject to manipulation, there are a Dum­
ber of ways to figure the costs. We think il 
is fair lo say that il costs the citizens uf 
California about $4.5 million i$r*Hi,ooo x 
0.90 failure rate) to sentence one jiersufi to 
death. Data from New York stale suggest 
that if It adopted the death penally the cost 
would bo $1,828,100 per capital inal, As­
suming even a 0.75 failurc-rate, il would 
cost about $7.3 million to sentence one [>cr- 
son to death in New York.

And, of course, noi all people sentenced 
to death will be executed. Many if not most 
will have their sentences commuted to life 
Imprisonment. Even if we do not include 
the costs of keeping a man on dealh row 
for an average of four years prior lo lus 
execution labout $lii0,io0l, or the cost lo 
maintain and operate the gas chamber or 
the electric chair, ami If we naively as­
sume that all people condemned to die will 
be executed (all 55 cases In California have 
been overturnedi, il will still cixst $1.5 mil­
lion to execute one felon in California, and 
$7.3 million In New York,

Nor can these costs be significantly low­
ered. Since each trial Is unique, and most 
of flic costs are incurred In the trial 
phaso-not on nppcal-lliero really is no 
economy of scale. The $1.5 million nnd $7.3 
million figures do not include apjie.ris lhat 
average only jluO.OoO. When a defendant 
faces a possible deatli sentence, more time 
is spent investigating Ihe facts ol Hie case, 
more pre-trial motions are filed, the trial 
lends to Imt much longer, more expert wit­
nesses are called to testily, and there are. 
of course, many Vga1 objections and ap­
peals. Most of all. there is rio cost saving 
plea bargaining when ihe prosecution 
seeks the death penalty.

Because of the Supreme Court’s rulings, 
there is no way lo streamline llus elabo­
rate process. Any attempt lo do so would 
deny a defendant the protections guaran­
teed under the Constitution and increase 
the possibility of sending innocent people 
lo tlicir death. And the recent decision in 
the case of Alvin Eord-that a condemned 
man is entitled lo a court hearing on the 
question ol Ins mental competence before 
he can be execufed-can only further the 
delays and increase the costs. Like it or 
not. the Supreme Court has made II abun­
dantly clear that shortcuts to Justice are 
legally unacceptable.

Nationally, the average offender who is 
sentenced to death Is about 3U years old. 
Let's say he lives lu 70-40 more years. At 
$20,000 a year to keep him in prison that 
adds up to $800,000. Indeed, if ail people 
charged with capital offenses were actu­
ally sentenced (o death, then (lie death 
penalty would I k ? slightly cheaper in some 
stales. Bui, in California, for example, 
only one out of 10 is sentenced lo death-so 
90'; of the cases bear Ihe costs of both a 
capital trial and life Imprisonment.

II isn't necessary to be an accountant to 
realize Dial if you substitute life imprison- 

■*'nicnl for the death penalty, you will save 
almost $500,uoo per trial for first degree 
murder in California, and $1.8 million In 
New York. And since there are about 250 
such trials in California per year, the abo­
lition of the death penalty would save the 
taxpayers about $125 million a year. I i i 
New Yoik it has been estimated lo be $75 
million. Cut another way. the death pen 
ally consumes a disproportionate share of 
utir rrimiii.il justice dollars.

No one should mistake the above argu­

ment as a reduction of a great moral and 
philosophical issue lo a question of ac­
counting. Behind our simple economic ar­
gument lies a more haunting moral and 
legal complexity that lias made these 
costly and cumbersome constitutional pro­
tections necessary. The dollars refleci 
doubts. Not even the most avid supporter 
of the death penalty wants to execute peo­
ple capriciously. But Ihe costs incurred in 
easing our doubts and assuring fairness in 
capital cases have now reached Ihe point 
at which they constitute eloquent testi­
mony In tlieirown right. Until scholarly re­
search can prove that the death penally is 
more cost effective in deterring murder 
than life imprisonment, we think that our 
elected officials might do well to choose 
(he cheaper option.

Mr. Moran is p rofessor o l soe iokn u  o l 
Mount Holyoke Collct/e, u h erv  Mr F tli ; is 
professor o j history nml ik o n  of fa cu lty .
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Death, dollars and the scales of justice
Weighing the costs of capital punishment, life imprisonment

By DAN G BOTHA US 
Post Reporter

What does capital punishment cost the 
state? The state doesn’t know. Conven­
tional criminal Justice wisdom says it 
costs more to keep 'em than to kill ’em.

But In reality, it costs the state  more to 
execute an Inmate convicted of capital 
murder than It would cost to convici the 
sam e suspect of non-capital m urder and 
lock him up — literally — for lile.

Considering the current prison housing 
shortage, the state could build a  new pris­
on holding 2,250 Inmates for what It has 
spent to place 212 Inmates on death row 

, since 1980 and keep them there.
Since executions began again in 1982, 

Texas has executed 15 inmates, more than 
any other state.

In Harris County alone, the pursuit of 
death sentences in the 245 capita] murder 
trials held since I960 represents approxi­
mately 586.3 million, or about 51 million 
per dealh row inmate sentenced In Harris 
County. Only 88 death sentences were 

'■ granted in those 245 capital m urder trials. 
11 those cases had been prosecuted for 
non-capital murder and the 88 death row 
inmates were instead locked up until age 

. 65, the cost would have been 540,672.370.
' The difference would be 545.6 million.

However, no ooe at the sta te  or county 
level has ever attempted to determine the 
cost of capital punishment.

Management questions
"y o u ’re aiking for basic management 

'questions," answered Scott McCown, the 
Attorney Gen?ral’s law enforcement chief. 
"And the s l a t  gives us no money to pro- 

! vide answers Ike that We're Just Inundal- 
ted with (appelate) work."

However, the question of capilal punish­
m ent's cost-eftctiveness Is gaining atten­
tion In other >arts of the country. Last 
year the Ameican Bar Association en­
dorsed a research project lhat developed 
a formula to deermine the actual cost ot 
capilal punishnent.

\
r,ince 1978, lit only three stildies that 

rasessed the ca t of capital punishment 
concluded thAI Ue death penalty waa not 
cost-effective. ‘The argument that the 
death penalty ca ts  less to punish thon 
does life Imprisonment is erroneous," con­
cluded a  heavily tbcum'enled article pub­
lished in 1965 In tlx University ot Califor­
nia-Da vis Law Revew.

Statewide, since 1980. only 40 percent 
(212) of the s ta te ’scapiLal murder trials 
(519) have resultedji a death aentence.



0» thoae death sintence*. the Court ot 
„ Criminal Appeals, srvcr 1972, has reversed 

90 percent ot all deah penalty cases It has 
reviewed. That cort currenUy has 122 
cases pending on apeal.

Using Harris Couty cost figures, the 
• ta le ’s pursuit ot th death penalty h«« 
coat taxpayers 5183.>nilllon.

If these same suspcts had been prose­
cuted for non-capitaimurder and placed 
In prison until their Uh birthday rather 
than  sent to death roe it would have cost 
the s ta te  51016 mlllic, or 579.0 million 
leas. The projected costa ot building the 
new prison In Palestine, for 2,250 Inmates, 
I i  )07 million.

These figure* were derived from com­
puterized averages of capital murder tri­
als in H arris County, actual cost figures 
from  the Texas Department of Corrections 
and estim ates of average appellate co6U 
based oo more than 30 interviews at the 
county, s ta te  and federal level.

In H arris County, the average capital 
m urder tria l costs 5305,825. The average 
appellate process are! death row Incarcer­
ation costs an additional 5176,305. The to­
ta l: 5482,130.

Figuring the cost

I Tbe coat of capital punishment Includes 
court coats, court-appointed attorneys' 
fees, average appellate costs at the coun­
ty, s ta te  and federal level, Dousing coats 

‘during the average six years spent oo 
dealh row awaiting execution a n d . the 
596.96 coat of tiie lethal Injection.

Tbe cost of capital punishment was 
com pared to the county court adm inistra­
to r’s average cost of a non-capital murder 
tria l (where lile Is the maximum penalty) 
and TDC's costs of locking up someone 
until age 65. The average capital murder 
suspect In Texas is 27 at the time of coo- 
vtcdon.

Tbe average coat of a non-capital m ur­
der trial Is 522.640. Tbe TDC says incarcer­
ation costs 511388 per Inmate per year, or 
5432,744 for 38 years. The total: 5455,38L

H arris County Diarict Attorney John B. 
Holmes said he was "not surprised" a t 
these cost fig ires or the results of this 
comprehensive yet unscientific study.,

"B ut the cost doesn’t enter into it when 
I  look a t pursuing the dealh penalty," 
Holmes said. "That should be a factor for 
tbe Legislature to question: Shoutd we 
have a death penalty, or Is it loo costly a 
luxury?"

S ta te  Sen. Ray Farabee of Wichita 
Falls, who serves on the state affairs and 
crim inal Justice committees, said he sup­
ports the feelings of his constituents, no 
m atter how much it costs the slate to exe­
cute a  convvted killer. " I’m not surprised 
a t those figures (almost 5500.000 to gam 
and affirm  a death sentence), but ray con- 
stltuency is overwhelmingly in favor of 
the death penalty," he said

Referring lo the statewide cost of cap­
ital punishment since 1980 compared to 
the cost of a new prison, be said, "That’s 
an  Impressive comparison, but It still 
coats more to keep them In prison than 
execute them ."

" I t  ought to be a cap iu l ofTense to use 
that kind of logic," said Henry Scbwarzs- 
chliri. with the American Civil Liberties 
Union. "Tbe notion that executing two 
people will save 530,COO from next year’s 
prison budget is laughable."

Favor executions
Tbe vice chairman of the House com­

m ittee on law enforcement also feels Tex­
ans want capital punishment no m atter 
what the cost. State Rep. Allen Hightower 
of Huntsville, when told the cost of the 
s ta le ’s 212 death sentences since 1980 
would more than pay for the Dew prison 
being built In Palestine, said, " I  think 
you'll find the people In Texas would still 
ra ther pursue the death penalty regard­
less of the cost."

There are currently 241 inmates await­
ing execution on the state’s oeaih row, 
Including 81 from Harris County.

TDC’s dealh row population In Hunts­
ville ranks second only to FloridA. II Har­
ris Count}' wen? a state, its death row 
population would rank sixth In the nation.

Texas ranks first In modern-day execu­
tions with 19. Five of those executed in­
mates were convicted in Harris County.

Tbe 1986 Texas Crime Poll, released 
Nov. 19 by the Criminal Justice Center at 
Sam Houston State University, showed 
that 85 percent of those questioned fa­
vored the death penalty. Nearly 75 pir- 
cent, the survey stated, believe too ft m 
criminals have been executed.

Although popular support of the dealh 
penalty where capital punishment exists 
h a s n 't  dim inished, th ere  Is a sm all 
movement around the country to re-evalu­
ate the actual cost of capilal punishment.

One Btudy. completed In 1982 by the 
New York State Defenders Association, 
was based on hypothetical figures drawn 
from proposed capital punishment legisla­
tion. The executive director of that associ­
ation said the total coals may vary from 
state to state but tbe cost difference be­
tween pursuing a death or a  life sentence 
remains the same.

"The cost ratio of 10 to 1 (5500,000 to 
550,000) for a capilal murder trial versus a 
noo-r-aottal murder trial is what we found 
m New York and what we would expect to 
find anyw here e lse ,"  said Johnathob 
Grades.

In the most recent study, Margot Carey 
I concluded that the minimum cost of car- 
, rylng out one execution was 5600,000.
• "Although the cost of lifelong incarcer­

ation surely would be high, the cost of 
execution with constitutional protections 
Is staggering,” said Carey in a  lengthy, 
heavily documented article, published 
July 1985 in tbe University of California- 
Davis Law Review. As a result of these

question* being raised, the Am erican Bar 
Association has decided It is time to pro­
vide factual answers to questions oo the 
cost of capital punishment.

Research formula developed
Last year, a committee of prosecutors, 

defense aitoracys and Judges developed a 
research formula to determine the actual 
expense of seeking the death penalty..'

"We did It because no one had ever 
done it before," said North Carolina Su­
preme Court’s Chief Justice-elect James 
Exum. The conventional wisdom that as  
execution was ultimately less expensive 
than a life sentence has never been tested 
against an actual study, he said.

Exum hopes to use the formula oexl 
year to assess the cost of capital punish­
ment In North Carolina.

Tbe project’s director, R ichard Van 
Duizend of the National Center for S ure 
Courts In Virginia, refused to speculate on 
what be expects will be "the actual cost of 
capital punishment."

District Attorney Holmes, who has sent 
more convicts tn dealh row than any other 
prosecutor in the state, believes in the 
death penalty, although be is not a zealous 
proponent of executions.

Holmes said the death penalty serves as 
a  deterrent, "even If It keeps just one guy 
from killing an innocent person."

But if there were such a  thing as a life 
sentence without parole. Holmes belives 
most citizens and Juries would prefer as­
sessing lile in prison rather than death 
sentences, "especially if it’s not cheaper 
to kill th e m . . . "

However, Holmes belives there is an­
other factor supporting tbe death penalty, 
regardless of the cost: " It comforts people 
to know that lhat retribution (the death 
penalty) is available. If we don’t have that 
option, society may decide to scratch that 
itch itself, like Bernard Goetz did In the 
New York subway."

One last factor to be considered is the 
cost of Irreversible error.

Following last Thursday’s execution of 
a  convicted killer out of Dallas, Attorney 
General Jim  Mattox said be believes one 
of the 19 Inmates executed since 1982 may 
have been wrongly sentenced tn die. He 
refused lo Identify the dead man.

Mattox also told reporters there are 
" leg ltlm afe  questions" Involving the 
death sentences of two other unidentified 
Inmates currenUy an death row.

“ I think there a re  cases that It couty be 
argued the punishment chosen was not the 
proper one. but I don’t think I’ve seen  any 
glaring abuse," Msttax said.
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Bottom line: Life in prison 
one-sixth as expensive

B yD A V E V O N D R E H L E
Herald SlafJ Writer

A t firs t glance, executions appear 
cheap.

Funeral su it from  Jim T a tum ’s 
Fashion Showroom in Jacksonville
—  "W e F it Them A ll, Big and T a ll"
—  costs $150. F lorida’s budget fo r 
the last meal: $20. Executioner’s 
fee: $150. Undertaker: $525, box 
included.

But the true  cost of an execution 
is closer to  $3.2 million.

T o  execute a prisoner, the state 
o f Florida spends six tim es as much 
money as it would to keep him in 
prison un til he dies o f natura l 
causes.

How come? Why does the death 
penalty cost so much m ore than 
life-w ithoul-parole?

Government agencies and inde­
pendent analysts in e igh t states 
have scrutinized the ledgers. Said 
M ichael Gradess, who calculated 
the cost of a proposed death penalty 
in New York: "People in states that 
have the death penalty kept te lling 
me, *1 hope you’ re ready to go bank­
ru p t.' "

A lthough the numbers vary', all 
the studies agree that death penalty 
cases cost more than lile-m-pnson 
cases at every’ level —  from  pretna l 
investigation to last-gasp appeals.

To begin w ith , dealh penalty cas­
es almost always require  a tr ia l. 
They usually generate a lo t o f pub­
lic ity , making prosecutors re luctant 
to  plea bargain. And only a suicidal 
defendant pleads guilty when facuig 
deatli.

And death penalty tna ls  lake lon­
ger. A ttorneys have unusual free­
dom lo  question potential ju ro rs  one 
by one —  a ve ry  time-consuming 
process. F ighting for the ir c lients ' 
lives, defense attorneys file twace as 
many p re tria l motions as in the

average nondeath m urder tr ia l, a 
California study found.

Once the defendant is found 
gu ilty , the law requires a second t r i ­
al to  decide i f  the prisoner should 
live or die. •

T o  show why they should live, de­
fendants often call as witnesses psy­
chiatrists, fam ily members, fo rm er 
teachers, even accomplices in past 
crimes. The witnesses have to  be lo ­
cated, which can take months o f ex­
pensive investigation.

T o  show w hy the  defendant 
should die, the state tr ie s  to  per­
suade the ju ry  that he is hopelessly 
evil, a permanent danger to  society. 
For this, prosecutors re ly  heavily on 
high-pneed psychiatrists.

The tota l additional cost fo r tr ia l 
and sentencing over a no-execution 
m urder tr ia l: at least $36,000 , a 
M aryland study showed. A  s im ilar 
study in Kansas figured the  addition­
al costs at $116,700.

A fte r sentencing, eve ry  death 
verd ic t must be reviewed by the 
state Supreme Court. The U.S. Su­
preme Court requires it. And every 
defendant is entitled to  a stale-paid 
lawyer.

Bob Spangenberg. a consultant 
for the American Bar Association, 
sun  eyed more than 150 capital cas­
es across the coun tiy . F o r defense 
alone, these mandatory reviews 
cost an average of $34,740 each, 
Spangenberg computed.

That's  just the beginning. A fte r 
the mandatory review there  are at 
least six levels of appeals. Spangen­
berg calculated these costs. A ve r­
age cost fo r governm ent-salaried 
defense lawyers: $137,410.

Th is  is a bargain compared to  
costs racked up by prestig ious vo l­
unteer lawyers handling death pen­
a lty  appeals. W ilm er, C u tle r and 
Pickering, a big-name W ashington 
firm , figures it has already laid out

$1.2 m illion in a tto rney tim e and 
$173,000 in hard cash arguing fed­
era l appeals fo r seria l k ille r Ted 
Bundy.

There are two sides, o f course, to 
every appeal. The prosecution 
needs lawyers, too. Repeated stud­
ies show that prosecutors match de­
fense attorneys dollar-for-dollar.

in  F lorida, state-paid prosecutors 
and defense attorneys received 
about S3 m illion b s t year —  to  fuel 
a system tha t executed only one 
man, W illie Darden.

James Rinaman, fo rm er president 
o f tiie  Florida Bar Association, has 
studied the process at length, hop­
ing to  speed it up. He believes more 
lawyers are needed. T o  keep up 
w ith  the demands of F lorida's enor­
mous death-penalty system, R ina­
man estimates, taxpayers should be 
shelling out $12 m illion a year fo r 
lawyers alone.

" I t  boggles the m ind," he says.
Analyst Spangenberg estimates 

the cost o f appellate lawyers w ill 
soon top $30 m illion a year nation­
wide.

In the  past, states kept costs 
down by re lying on volunteer de­
fense lawyers. Now there are too 
many cases and too few lawyers.

Says C learwater's Pat D oherty, 
one o f F lorida ’s busiest volunteer 
capital attorneys: " I t  isn’t good pub­
lic ity . I f  you’re going to do volunteer 
w ork, you’re be tter off representing 
the Poor C lares."

Then comes the expense o f p ris ­
on. Death Rows cost more to run 
than ord inary  maximum security  
cell blocks, according to studies in 
Kansas and Alaska. Florida prison 
officia ls say specific calculations are 
impossible.

F lorida offic ia ls calculate one 
cost, however. When the governor 
signs a death warrant and an in ­
m ate ’s execution is scheduled, the 
doomed man is moved to a cell near-



er the e lectric chair. For 30 days, 
guards keep a round-the-clock 
watch to  make sure the inm ate 
doesn't k ill himself.

The cost in overtim e fo r guards 
each tim e a w arran t is signed is 
$13,800.

There have been 199 warrants 
signed in Florida since 1973. Some­
tim es the state saves money be­
cause the guards can watch several 
doomed men at once.

M ere ly  feeding and housing a 
Death Row prisoner long enough to 
execute him  costs, on average, 
$108,000.

Tota l it up.
Florida taxpayers have paid more 

than $57 m illion fo r the death penal­
ty  since 1973. This number is based 
on the most conservative figures 
available. The real cost could easily 
be tw ice that or more.

Divide the $57 m illion by 18 exe­
cutions. The bottom line: at least 
$3.2 m illion per execution. And the 
cost is growing.

Bob Spangenberg. the bar associ­
ation consultant: "T h e  costs are go­
ing to add and add and add and add. 
I t ’s going to add up until something 
g ives."

Michael Gradess. who studied the 
issue for the state of New York: 
"Y o u ’re going to see a death penalty 
that costs a billion dollars nation­
w ide.”

THE 
PRICE 

OF. VENGEANCE
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Capital punishment in paralysis
Huge caseload bloats lethargic, costly system in Florida, U.S.

By D AV E  VO N D R E H LE
Herald Stall Writer

On a whim during a burglary, Charles P ro ffitt 
murdered Joel Medgebow on July 10. 1973. He 
plunged a bread knife into his sleeping v ic tim ’s 
chest, " jus t to see what it  fe ll like ."

Three years later, using h n ff i l t  rs. Florida as its  
test case, the U.S. Supreme Court upheld F lo rida ’s 
death penalty. P ro ffitt could be de.-d in six months, 
A tto rney General Robert Shevin predicted.

Today. 15 years a fte r the murder, Charles P ro f­
f i t t  is alive and well, sewing uniforms fo r inmates at 
Florida State Prison. The Florida Supreme Court 
reduced his sentence to life last year.

The state of Florida spent a: ieast half a m illion 
dollars over a decade and a half try ing  to  execute 
Charles P ro ffitt. I t  failed.

For Florida, and the 
36 o the r states that 
impose the death pen­
alty, Frof/itt rs Flori­
da is s till a test case.
And the death penalty 
fails tbe test. The 
death penalty is costly, A FALUFE 0? EXECUTION 
slow and inefficient. f irst ,,fc  s ,-n r .<

Apart from any a r -  :--------
guments about the m orality o i capital punishment, 
there is something te rrib ly  wror.g w ith the system.

•  C o s tly : The death penalty costs m uch.m ore 
than life imprisonment without parole. I t  has cost 
Florida at least $57 m illion sioce 1973, according to  
conservative calculations based on independent 
studies.

•  S lo w : 36 inmates on Florida’s Death Row 
have been there more than 10 years. F lo rida ’s se­
nior Death Row resident. Howard Douglas, is in his 
15th year —  and his execution is nowhere in sight.

•  In e f f ic ie n t :  Half o i all death sentences are 
overturned on appeal, usually after years o f expen­
sive litiga tion . For every execution in Am erica , 
courts senience 13 more people to die.

The statistics speak fo r themselves: Death Row 
ir- going to get bigger, the wait for execution is sure 
to get longer, and the cost is bound to get higher. 
Experts are coming to the gnm conclusion tha t lit t le  
or nothing can be done to make the system w o rk  It 
is  a fa ilu re  of execution.

Nowhere is this fact more clear than in F lorida, a

2S DEATH
PENALTY

A KimOPPIHG’B ltlk  v  -1
► S pen t by F lo rida  
ta xpaye rs  on  the  
dea th  pe n a lty  s ince 
1 9 7 3 :at le a s t 
$57,215,210.

E xe cu tio n s : 18.

C o s t pe r 
e xe cu tio n - a t leas t 
$3,178,623.

► C o s t o f life  in 
p ris o n  (40 years): 
$515,964.

► T he  appea l 
p ro ce ss : a t le a s t 
$36.1 m ill io n ,  jus t 
fo r g o v e rn m e n t- 
pa id  law ye rs .

fervently pro-execution s ta te  that 
has always been among the first to 
arrive at death penalty m ilestones.

Here —  where 296 convicted A lt­
ers make up the largest Death Row 
in the nation —  judges, prosecutors 
and politicians are qu ie tly  lowering 
the ir sights, g iving up on sw ift and 
sure jus tice , and learn ing to live  
w ith  a bloated system tha t splutters 
and wheezes.

" I  don't know if w e ’ re ever going 
to  catch u p ," says Carolyn Snur- 
kowski, F lo rida ’s ch ie f appellate 
prosecutor. The best the  system 
can hope fo r. she says, is to  "keep 
plodding a long."

For cap ila l punishm ent advo­
cates, th is  is a b itte r p ill. Just tw o 
years ago, fo rm er F lorida A tto rney  
General Jim  Smith pumped ud  his

campaign fo r governor by prom ising 
tw o executions a month o r more. 
"T h is  delay couldn't go on fo re ve r,"  
he said.

Today, the numbers re fu te  such 
predictions. Even though the public 
sobdiy supports the death penalry. 
Florida has executed but tw o men in 
the past tw o years. Nationwide, the 
number is jus t 39.

In the same tw o  years. F lorida 
courts  sent S9 people to Death Row. 
Nationwide: some 600.

"W e ’ re not going to c lear out 
Death Row any more than w e 're  go­
ing to p3\- off the national deb t." 
says form er Florida Bar Association 
President James Rinaman o f Jack­
sonville. Rinaman. a dealh penalty 
advocate, has labored fo r m ore than 
th ree  years to  speed up the system.



Failure clearly visible
The failure of the death penalty is 

visible from  one end o f the nation to 
the other.

•  M ore than 2,100 people live on 
Am erica ’s Death Rows. A t the cu r­
rent execution rate, it would take 82 
years to k ill them all. And the Death 
Row population is like ly to double by 
the turn  of the century.

•  In Dade County, the public de­
fender is under court order not to  
take on any more death penalty cas­
es —  the caseload is too great. P ri­
vate attorneys must be appointed 
—  and paid fo r —  by the courts. 
"T he  system doesn’t have the re ­
sources to handle the workload,’ ’ 
says Public Defender Bennett 
Brumm er.

•  The number of capital cases on 
appeal in the federal courts w ill 
more than tr ip le  in the next tw o 
years, according to a study prepared 
for the federal judiciary. Lawyers to 
handle these appeals w ill cost the 
nation's taxpayers $30 m illion a 
year, the study concluded.

California, fo r example, has 234 
prisoners on Death Row —  the 
third-largest population in the coun­
try . Its  last execution was in 1967. 
Yet the tax-payer-funded budget fo r 
defense attorneys there  is m ore 
than S2 m illion a year.

•  Even Bob Graham, the form er 
Florida governor who signed more 
death warrants than anyone in the 
sta te 's  h is to ry, pronounces the 
death penalty system a ‘ 'quagm ire."

’ ’And if the definition o f justice is a 
system that administers equal and 
predictable results, then capital 
punishment in the United States to ­
day falls short,”  Graham says.

It was not supposed to  be this 
way. Not a fte r m illions of dollars 
and years of e ffo rt spent trying to 
make the death penalty w ork.

The heyday
The heyday of the death penalty 

in America came in the 1930s. 
Hanging judges and biased june* loo 
often used the penalty as lit t le  more 
than a legal lynching.

P ro ff i t t B u n d y

‘If  the definition of 
justice is a system th a t  
administers equal and 
predictable results, 
then  capital 
punishm ent in  the  
U nited  S tates today 
falls short.’

S en . B ob G rah am

Gradually, the numbers subsided: 
there were fewer executions in the 
'40s and fewer s till in the '50s. Le­
gal assaults on the fairness o f the 
death penalty system stopped exe­
cutions a ltogether in F lorida in 
1964. In 1965, a commission to re ­
vise New Y ork ’s penal code found 
that "w hatever aspect o f the death 
penalty one examines, one finds 
nothing but obstruction, confusion 
and w aste."

Tw o years la te r, executions 
ceased across the country.

In 1972. a narrow and fractured 
m ajority  of the U.S'. Supreme Court 
concluded the deatli penalty, as it 
existed in Amenca, was unconstitu­
tional.

Justice W illiam  Brennan w ro te  
lhat capital punishment depends on 
“ a system in which the punishment 
of death is invariably and sw iftly  im ­
posed. Our system, of course, satis­
fies ne ither condition. A rational 
person contemplating a m urder is 
confronted, not w ith  the certa in ty  of

a speedy death, but w ith  the s ligh t­
est possib ility that he w ill be execut­
ed in the distant fu tu re ."

A lthough Brennan and Justice 
Thurgood Marshall said the death 
penalty would always be unconstitu­
tional, the seven o ther justices en­
couraged the states to d ra ft new 
laws lha t would meet the constitu ­
tional test.

‘A back-breaker’
Florida obliged w ith in  six months. 

Texas, Georgia, Louisiana and o th ­
ers w ere close behind. C ourts and 
legislatures in 37 states have t in ­
kered ceaselessly ever since, try in g  
to  make the death penalty fa ir, ra tio ­
nal and sw ift.

But instead o f fa ir, ra tional and 
sw ift, all th is  tinkering  is making the 
la w  ever m ore com plicated. And 
complicated means slow. I t  means 
expensive.

"T h e re  is no question tha t i t ’s a 
back-breaker,”  says Sandy W ein­
berg. a fo rm er federal prosecutor. 
Recently, W einberg helped w in  
freedom fo r  Death Row inm ates 
W illiam  R iley Jent and Earnest Lee 
M ille r. “ I t  takes e ight years or more 
o f lit ig a tio n  to execute someone, 
and the process jus t can’t go fas­
te r .”

“ The Supreme C ourt has said 
‘death is d iffe ren t,’ ”  says Bob Span­
genberg. a Boston-based consultant 
who has studied legal costs and the 
dealh penalty fo r 24 state and feder­
al agencies. “ The cou rt has said ev­
eryone must follow  extensive proce­
dures to  guarantee the process is 
fa ir. And tha t takes a lot o f tim e. In  
n rn c a s e .”

As judges anguish over each case, 
more and more pile up behind. The 
backlog is in fin ite . W ith 300 new 
cases every' year, the U.S. could ex­
ecute one person eve ry  day, and it 
would take more than 30 years to  
empty all the Death Row cells.

No one fam iliar w ith  the system 
believes that is possible. Daily exe­
cutions are unprecedented in A m er­
ican h is to ry . The executioner's 
busiest year was 1935, when there 
were 199 executions.



That record rate, given the cu r­
rent pace of death sentencing, 
wouldn’ t make a dent in America's 
Death Row. A l that rate. Death 
Row would keep on growing.

Last year there were 25 execu­
tions in America, the most in a quar­
te r  century. Yet the system is bare­
ly  plodding along, falling fu rthe r and 
fu rth e r behind.

Even that great m otivator of bal­
ky government —  community o u t­
rage and pressure —  cannot speed 
the system. No m urderer is more 
loathed and notorious than Theo­
dore Robert Bundy. In 1978, Bundy 
slipped in to  a Tallahassee so ro rity  
house and bludgeoned two sleeping 
women to  death, then killed a 12- 
year-old g irl in Lake City.

He was sentenced to die three 
tim es in 1979. Nine years la te r. 
Bundy is alive and well on Dealh 
Row.

For five of those years, his case 
sat before the Florida Supreme 
Court. L ike all capital cases in F lo r i­
da, Bundy’s senience went lo  the 
state high court fo r a mandatory re ­
view. C ourt justices insist they 
w eren 't dragging the ir heels. The 
backlog was just too big.

Florida high court justices plow 
through 70 mandatory renew s each 
year, consuming at least a th ird  of 
the ir time. On top of that, the jus tic ­
es are h it w ith 30 lo  40 last-m inute 
appeals.

"L e t me put it  this way: Capital 
cases are a very small part of the 
caseload of the Court, but we must 
spend a very, very, very substantial 
amount o f tim e on them ," says Jus­
tice Gerald Koran. "T h e  workload 
is far out of proportion w ith the ac­
tual number of cases."

Chief Justice Parker Lee M cD on­
ald: " I f  I could figure out a way to 
make th is be tte r or easier o r quick­
e r, I would. But 1 can’t . "

Executing Ted Bundy
Bundy’s federal appeals couldn’t 

even starl until the state Supreme 
Court made its ruling, Once the fed­
eral appeals were filed, they im m e­
d iate ly bogged down in  another 
backlog.

Last week, the 11th C ircu it Court 
o f Appeals in Atlanta turned down a 
Bundy petition. The court took a l­
most tw o  years to  decide. Some 
th ink the end is in sight fo r Ted Bun­
dy. They’ve been wrong before.

T h e re ’s nothing unusual about 
Bundy’s case. Indeed, the re  are 55 
death cases in F lorida alone tha t 
have been in the system longer than 
Bundy’s.

And it 's  getting worse. A year 
ago, only 275 of the 2,100 death 
penalty cases in .America —  13 per­
cent —  had reached the federal lev­
el of appeals. A lm ost all o f them 
were from  Southern states. They 
consumed about a th ird  o f the judg ­
es' lim e  in the 11th C ircu it C ourt of 
Appeals and the F ifth  C ircu it in New 
Orleans.

From  those 275 cases, the federal 
caseload w ill increase to  1,000 by 
1990, according to  Spangenberg, 
the Boston analyst. He ta lks o f "a  
tidal w ave" of death penalty cases 
about to  swamp courts tha t have l i t ­
tle  o r no experience w ith  such ap­
peals.

Specifically, the federal courts in 
California have but a single death 
penalty case on the ir dockets. Soon, 
the caseload w ill be 80. A fte r the 
wave h its  California, it w ill hit Ohio. 
Then Illinois. Pennsylvania, A rizo ­
na.

"W hat was once a Southern prob­
lem is soon going to become a na­
tional problem ." Spangenberg says.

Across the nation, federal judges 
are looking toward Florida to size up 
the future. They see a 300-person

Death Row. They see a five-year 
court backlog. They see Charles 
P ro ff it t sewing uniform s and Ted 
Bundy reading legal briefs.

"T h e  judges are beginmng to re ­
alize what is happening," says Span­
genberg. "A n d  th e y ’re  asking: 
‘What the hell are we going to do?’ ’ ’



FLORIDA’S DEAT

At Stnrko, more inmatos —  296 —  await tho executioner 
than in any state. Eighteen havo been electrocuted.

II YEARS OH DEATH HOW: Howard Douglas, G ary Alvord, Jt  its  McCray, Vernon Cooper.
I) YLARS: Ronald Jaiksun. J,ici>t> FSongan, Alvin lo rd ,  I cvts Aldrich, Charles M esser, 
LSuugiuS Meeks. Williorn L Hedge, 1 liornak Kniglif, Lcnson Hargrove.
I? Y tA PS: Carl Jackson. Sarnpvon Armstrong. Charles Foster, Raymond Slono. Eligaah 
Jacobs. W arded Riley, Jessie T o luo , Mark Mikcnas, William Zciglcr, Joseph Spailang.
II YEARS: Ik n ry  Srrecl Jr., Harold Luces, Jam es Hilchcock.
10 YEARS: Jam es Rosr, Amok King. Carl Songcr, E rnesl Dov.nl, Ocnnie Dcmps, Robert 
Bulord. Freddie Hall, Mock Wulhn. Morgan Floyd. Jam es Morgan.
t  YEAHS: John Ferguson, Waller Slcrrsliorst. William Thompson. Jim m y Srnllh, Stephen 
Hooker, do ll.c  Mar Im. William Christopher, Holeigli Holler. William While. M aivm  Johnion. 
Autaey Adams Ji . Leslie Jones. David Delap, McArthur Ufeedltve. Roberi lleiney, Kenneth 
C n llin . Cory Trawick, Roy S lc* ad , Terry Sims. Theodore Bundy.
I  YEARS: Gregory Engle, Rulos Slevans. Johnny Copeland, Bryan Jennings.

J YEARS: Frank Smith. Haul Seull. L airy Jul.nson, Theodore Hassell. Uobby Losk. Gregory 
Mills, Bernard Bolnndtr, Hubert Combs, k u h trt W aieihoosr, William Middlelon. Terrell 
Juhnson. R obed Tellcicller. Kenneth Quince, James Agan, Oan Poully, E rnesl F ilipalnck , 
Sonny Ools Jr., L arry  Mond. Oscar Mason. Jellery Daugherty, Linroy Bolloson, Ian 
Llyhlbourn. John Michael, John OCallaghatt, Chester Maiiwtls. Jlrn Clsandler.
I YEARS: Manuel Valle. Ed Tliomas. Theodore Harris. Robert Preston. Leo Jones. Freddie 
Williams. Edward Kennedy, Hoi Ilian P arker Jr., Janies Card Sr . Phillip Alkms. Ted Herring, 
William Squires, Oamel Johnson. RoLcil Patton, Thornas Rope, Roy Harlch. Jerry While, 
Roberi Craig, Omar Blanco. Charlie Burr, kunn.e Junes, Oavnlson Jam es. Millord Byrd, 
Daniel Doyle. Frank Grillm, M ario Lara, David Durham, L arry  Orovm, Roborl Henderson, 
John Rusle Douglas Jackson.
5 YEARS: Alplionso Cave. John Mills. J 0. Parker, C arry  Heilman, Tommy Groover, 
Kenneth Hardwick, Allen Davis. George Lemon. Kayle Sales, Ernesl Roman, F.L. Medina, 
l.luyd Guest, Hubert Parker. Clarence Hill. Morion Francis. Milo Rose, William R uliy, 
Raymond Kuon, Clarence Jackson
4 YEARS: Harold Hooper, Joel Wrighi. Ronald Woods, Enrique Garcia, Raymond Dollnsky, 
Gel aid Slonu. F nd .W ay , Andrea Jotksun, H arry Phillips, Robert Reese, Richard Cooper. 
JaSLiiMoln.li, Michael Ldinbila. Lrncslo Suarei. William Kelley. Anlhuny OcVrolOlli. Robert 
Clock. Call Duialli. David Julmslun, Jason Dealun, Dorljld Lloyd. Jam es llulJ, John MoreK. 
Jellrey Muchleman. IhuinaS Pruvtniaiio. Lduardo Loper.
3 YEAHS: Charles Knight, Jomcs Floyd. Joines Hamblen, Jean M elendel, Gregory Konal, 
Osear Torri's-Aliiotcdo. Jerry  Rogers, Abron Scull. Nalhaniel Jackson, David Gore, Joseph 
Rallnrer, H erbert Spivey. Burley Gilliam, hilly fhlicr I, R u terl Long, Joe Ihsoii, Jam es Floyd.
3 YEARS: Kichaid Rhodes, Laync Tompkins, Guy Cochran, Jessie Livingston, William 
Turner, Roy Swallurd, David Cuok. Judias Buendano, M arlin Grossman, Rickey Roberts, 
Angel Dial, Johnny Perry , Jerry Coriell. Duane Owen. Gary Tillman, M orris Brown, John 
Hardwick Jr., Frank Smith, Anlliony Bryan, Johnny Williamson. Daniel Rem ela, Relnaldo 
Amoros. Donald K nltm an, Johnny Robinson. Haloid Harvey Jr., Hector Focnle, Juan Banda. 
Jesus Scull.
LESS TIIAM 7 YEARS: Elhcria Jackson. John M errill. Paul Hildwin, Kenneth Slewarl, 
Roberi Roundtree, W aller Brown. Cleu I troy . Allen Muore. Waller K ystr, Charles Pridgen. 
Willie Mitchell Jr.. John Edwards. Arthur Rullicdurd. Rudolph Hollon. Jam es Harmon, 
Leonard Spencer, Glover Reed. Kayste Dudley, D arryl Barwick, M ark Davis, Timulhy 
Hudson, Jam es Brown. Paul Brown. George Muiris. Wilburn la m b , Carla Cailller, Charlie 
Thompson, Alberto Farinas. George Hill, la r lu s  Bello, John Henry. Michael Rivera, Darrell 
Hallm.in. Arthur Schjler, Melvin Troller, Jorge Zerquera, Janies Mack, Samuel R ivtra. 
J.lines (Salley, Manuel Cnlina, Andrew Wlh ains. William Reaves. Jerry  Stokes. Mac Wfighl, 
Roger I lu rry . J.iihi s III y.inl. Wilh.im Pie lev. I In  C,isle t I, Mu h a d  Irvine. Michael Bruno 
Sr . Alpl.oiisu Green. I dJic  Alvin, Dumtnn k Oi t hn one, I mid Mendyk, tn  runs Sodio r, Ardunlo 
Car ler, Krishna Maiiai al. Michael Keen. (Joy CldislMii, Julus I re t man. F i edcrlcK How dike. 
Clniiun j.icksun, IVler Ventura. Bradley Stoll. Edward Casiro OaviJ Peulecosl. Georga 
Suulh, David Young. Richard Anderson. Karutend llit.inpsaii. Gearge Porler J r .  Johnnie 
III,me J r .  WatUr Cintiak. Bernell llegwnod, Tliewetl Haiinllon, Jerry  Haliburlon. Paul 
Johnson. Randall Jones, Robert Blakley, Edward Ragsdale. LSonny Craig. Daniel Uuins Jr., 
Jam es Campbell, Manuel Parda  Jr , Leonard Smalley Jr., Jam tS Duckett.
EXECUTED IH It YEARS. Julm Spenkflink. Robert Sullivan. Anlhony Anlunr. Arthur 
Goode. Jam es Adams. C all Shnr.ei. lu v id  Washington. Lam es! Dubbed. Jam es Henry, 
Timothy PuHe.es. James kauleisan, Jui.uny Will. M arvin Francois, Daniel Tltornai. David 
Funchess. Ronald Slranjhl, Beaulord Wlnle. Willie Daiden
SOURCE: Florida D apjilinenf ol Conachons
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Fairness was fatal blow to fast executions

By D AVE  VON D R EH LE
H c m ld  S tu j l  U'nlrr

Howard Douglas is the Methuselah o f 
Death Row. The ju ry  thought he should 
live , and the judge thought he should die. 
F ifteen years la ter, courts are s till try ing  
to  sort it oul

Douglas n n y  well become the firs t man 
in F L . .da history to live fo r 20 years in the 
shadow o f the e lectric chair.

But almost certa in ly, he w on 't be the 
last.

Why does the death penalty take so 
long? Why is it that 97 percent of the death 
sentences imposed by Am erica's courts 
have yet to be carried out —  even though 
the public strongly supports capita! punish­
ment and spends m illions trying to speed 
the process?

Lawyers blame the governors. Gover­
nors blame the courts. Courts blame the 
lawyers. But still nothing happens. There 
is a population explosion on Am erica 's 
Death Row. and no one has a realistic solu­
tion.

Legal experts —  both for and against 
capital punishment —  are coming to an 
identical conclusion: The death penalty i t ­
self is to  blame. It is too complicated to  
w ork effic iently.

When the dealh penalty almost died 16 
years ago, advocates rushed to resuscitate 
it. What they ended up w ith , manv experts 
now believe, is a m onster of litigation —  
unpredictable, irra tiona l, causing chaos 
wherever i l goes. And impossible to con­
tro l.

Here 's why it is failing:
•  When the L'.S. Supreme Court decid­

ed in 1972 that capital oumshment was un­
constitu tiona lly  a rb itra ry , state legisla­
tu res moved sw iftly  to  restore the death 
penalty. T o  elim inate the problem of un­
fairness, lawmakers established complex 
standards for determ in ing who should live 
and who should die.

•  The Supreme Court wanted to make 
sure the n ew  laws worked —  that they re ­
ally were fair. So it in itiated an unprece­
dented level of state and federal court 
scrutiny.

•  C ourts eventually discovered that 
the  complicated new laws worked only

THELONCnROADiTOi EXECUTIONS
These are the steps every cap ita l case m ust pass th rough  be fo re  execu tion :

iis DEATH
PENALTY
A FAILURE 
OF EXECUTION 
Srcmid o f a series________

At any po in t, the case can 
again.

► TRIAL — Defendant guilty or not guilty?
► SENTENCING — Should defendant live or die?
► DIRECT APPEAL — State Supreme Court reviews deci­

sion.
► U.S. SUPREME COURT — Process fair thus far?
► COLLATERAL APPEAL — State courts examine trial pro­

cedures.
► HABEAS CORPUS — Federal courts look for constitu­
tional

violations.
► U.S. SUPREME COURT — Final review.

be sent back to  a low er level. And the p rocess begins

about half the tim e. H alf o f all death sentences, they de­
term ined, were mishandled —  and u ltim ate ly  illegal. So 
the  intense level o f case-by-case scru tiny  persisted.
' •  As more and more judges looked at m ore and more 
bases, they came up w ith  more and m ore in te rp re ta ­
tions of the law. W ith  each new in te rpre ta tion , inmates 
found more avenues of appeal.

•  Judges and ju ries nevertheless have embraced the 
new de?'n penalty as never before. The system is now 
hopelessly behind. For every 30  death sentences, 
Am enca has executed one person.
! A solution, i f  it comes, would require a v irtua l revo lu­
tio n  in the crim inal justice system —  a bloodbath o f pro­
portions never seen in the nation’s h istory. An execu­
tion  a day. every day, fo r decades.
.' ‘ ‘That's just not going to  happen. I t ’s never going to 
happen.”  says Carolyn Snurkow ski, ch ie f appellate 
prosecutor for the Florida a tto rney general.

“ We have to figu re  ou t a way to  dig ourselves ou t of 
th is  mess, or we need to  get nd  o f the death pena lty ." 
says Ed Austin, state a tto rney fo r Jacksonville, the pro­
death penalty dean of Florida prosecutors.

The death penalty used to w ork fa s t  —  especially in 
the  South, The ju ry  delivered a verd ic t, the judge im ­
posed sentence and the warden readied the gallows or 
the electric chair. Convicted rapist Robert Hinds was 
executed in Florida seven days a lte r his tr ia l in 1937.

But w ith speed came outrageous excesses. Sm all­
town judges and ju ries  had the awesome power to  de­
cide for themselves who would live  and w f .> would die. 
N o t surprisingly, blacks fared poorly in th is lo tte ry . 
Though they comprised less than 20 percent of the pop­
ulation, blacks made up m ore than half the people exe­
cuted ui America before 1967.



Eventually, the abuses soured the public on the death 
penalty. Executions ground to a halt in 1967, and the 
Supreme Court agreed to take a long look at the issue. 
A fte r  an anguished debate, the justices ruled in 1972 
that all existing capita! punishment laws were funda­
mentally unfair and thus unconstitutional.

D ependen t  on whim
Justice William Douglas summed up: "N u  standards 

govern the selection of the penalty. People live o r die, 
dependent on the whim of one man or 12 ."

This landmark decision in Furman vs. Georgia was a 
narrow  one —  the vote was 5-4. The chief justice at the 
tim e. Warren Burger, w rote the dissenting opinion, 
jo ined by current Chief Justice W illiam  Rehnquist.

Burger complained that the m ajority  decision le ft the 
death penalty in "an uncertain lim b o " and suggested 
tha t state legislatures "b ring  the ir laws in to  compliance 
. . .  bv providing standards for judges and ju ries  to fo l­
lo w ."

Burger was doubtful, though, that anyone could actu­
a lly define adequate standards. D efin ing in advance 
which cases should get the death penalty, he warned, 
has "been uniform ly unsuccessful." Each passing yea: 
shows how right he was.

State legislatures nevertheless took up the cnallenge 
to  make the death penalty fa ir . Tw o approaches 
emerged: "m andatory" and "guided d iscre tion ."

Some states —  notably N orth  Carolina and Louisiana 
—  tried to elim inate caprice by m aking the death penal­
ty  mandatory’ for first-degree m urder. O ther states —  
notably Florida, Ceorgia and Texas —  adopted a pro­
cess called "guided d iscretion."

"Guided d iscre tion" meant th a t a judge and jury’ 
m ust weigh every capital defendant on a balance o f ag­
gravating and m itigating circumstances.

I f  the defendant had a p rio r record, i f  he murdered in 
the course of another felony, i f  his crim e was "heinous, 
atrocious o r c rue l”  —  these would count as aggravating 
circumstances, making him or her more like ly  to re­
ceive the death penalty.

But if the defendani was very1 young, the product n f a 
savage fam ily or under the influence of a vicious accom­
plice —  these would count as m itiga ting  circumstances, 
ripping the balance away from death.

Wnen the balancing was done, if  the aggravating c ir­
cumstances outweighed the m itigating, the death penal­
ty  would be imposed. Then the state supreme court 
would be required to renew  the decision to  make sure it 
met the standards of the law.

The U.S. Supreme Court pondered both approaches 
and, on July 2, 1976. made its  decision. Mandatory' 
death sentence; were ruled unconstitutional. But guid­
ed discretion passed muster, in a case called Gregg vs. 
Georgia.

The death penalty was saved.

Planted seeds of failure?
_ M ore and more experts  are coming to  believe tha t 
tfie court inadvertently planted the seeds of fa ilure in its  
Gregg opinion. By declaring that “ death is d iffe re n t" 
and demanding that r tw y  dealh sentence measure up to  
a complex and vague set o f standards, the high coun  
may have doomed the system to tedium and expense.

In  a speech last yeai to  the M aryland legislature, the 
sta te ’s ch ie f judge, Robert M urphy, explained the prob­
lem. The very heart o f the Gregg decision, he said, 
gives death penalty defendants "p ro tections well be­
yond those required fo r noncapital fe lons." Those safe­
guards are "extrem e ly  d ifficu lt and com plicated. . .  p ro ­
tracted and expensive."

People may wonder, the judge said, "w he the r the 
tim e is close at hand when most o f the legal problems 
w ill have been ironed out so that death penalty appeals 
w ill be treated as rou tine ly  as other crim inal appeals. 1 
doubt seriously that tha t day, i f  it  ever comes, is close at 
hand."

Declares Richard B u rr, d irecto r c f the anti-death 
penalty Legal Defense Fund o f the NAACP: "T he  Su­
preme C ourt has infused through aU the low er courts an 
a ttitude tha t says, ‘I f  you’re going to have a death penal­
ty , you ’re going to  have to  proceed in each ir.dividual 
case w ith  as careful a review  as is humanly possible.’ "

Th is  review  takes place at three levels.
F irs t, on "d irec t appeal," the state courts review  

each death sentence to  be certa in  tha t the facts  of the 
case jus tified  the u ltim ate  penalty.

Second, on "post-conviction" appeal, the same state 
courts again review each case, th is tim e to be sure that 
the procedures used lo  convict the inmate were legal.

T h ird , on "habeas corpus" appeal, the federal courts 
determ ine i f  any aspect of the case violated the U.S. 
C onstitution.

In  theory, most o f these reviews were available to  
doomed inmates even before the new death penalty 
laws we»'/’ "'mitten. B u t in fact, in the oid days, inmates 
were -  ie ly executed w ithout a glance from  appel-

_rman and Greog decisions changed all that, 
''ta te . ..preme courts are now required to  get involved. 
And scru tu iy  by the federal courts has become routine.

T h is  puts a huge stra in  on the system.
An example: Every tim e a case h its the the federal 

level, a U.S. d is tric t judge is appointed to hear the ap­
peal. A t the same tim e, th ree  judges of the C ircu it Court 
o f Appeals are appointed to  rev iew  the decision of the 
firs t judge. And a U.S. Supreme Court justice is appoint­
ed to look over the decisions o f the tw o  lower courts.

W ith  each step through the system, clerks must no ti­
fy every judge. As the hour o f doom nears, the process 
gets fran tic .

U.S. D is tr ic t Judge Eugene Spellman remembers de­
ciding one last-m inute appeal at m idnight. Spellman d i­
aled the U.S. Supreme Court to  notify the c lerk. CouJd 
the c le rk  no tify  Justice Lew is Powell?



“ H e ’s r igh t h e re ," came the rep ly. "W hy don't you 
te ll h im  yourself?"

How often must a Supreme C ourt justice s it in his 
chambers, poised by the telephone, at m idnight?Consid­
e r th is: There are m ore than 2,100 cases in Am erica’s 
execution pipeline. The conclusion is inescapable: Some­
thing lias logiic.

Death penalty advocates have long hoped that courts 
w ill be forced to streamline the process. They have in­
te rp re ted  nearly every important death penalty decision 
as a sign that courts were abandoning tedious case-by- 
case review. Again and again, pro-death penalty po liti­
cians have predicted that the logjam was broken.

T ha t was the prediction in 1979, when Florida elec­
trocuted John Spenkelink. Officials confidently forecast 
six m ore executions in the coming year. But they were 
w rong —  fou r years passed be ore the next execution.

A round the nation, death penalty advocates greeted 
favorable U.S. Supreme Court decisions in 1984 and 
1986 as paving the way fo r quicker executions. Yet the 
execution ra te  nationwide hasn't accelerated. Quite the 
opposite: There  w ere 2.0S executions per month in 
19S7; 1.17 per month so far in 1988.

In  fact, there is lit t le  reason to  believe that the judges 
w ill ever back off. Under the Gregg decision, they feel it 
is the ir duty to  rev iew  every case. And, disturbingly, the 
judges keep finding major mistakes.

About half o f all death sentences have been over­
turned on appeal since the "guided d iscre tion" concept 
became law. Federal courts knock out about a quarter of 
the cases —  even a fte r the state’s double-barreled re­
view.

"T h e re  is a widespread sense tha t all th is  is just a 
m atte r of delays, tha t eventually everyone on Death 
Row is going to be executed. W ell, tha t's  just not the 
case," says B u rr, o f the NAACP. "H o w  can you cut 
short someone’s appeals when he stands a 50-50 chance 
of a major e rro r? "

Yet case-by-case review has a disastrous effect on 
the legal system, prosecutors and defense attorneys 
agree. Laws are supposed to be predictable, solid as a 
rock. The fa ilu re  of death penalty law, lawyers argue, is 
that i l  shifts and changes w ith  each new lawyer arguing 
a new case to  a new judge.

Instead of rock-solid, death penalty law is quicksand.
"T h e  essence of the law is its  p red ictab ility . The b w  

is suppostd to  be coherent, consistent,”  says Pat Doh­
e rty , a C learwater attorney who defends Death Row in­
mates. "U n d e r the de3th penally, all this is meaning­
less. The death penalty is a cancer on the law ."

Exhib it A: Charles P ro ffitt, who m urdered a sleeping 
man w ith  a bread knife in Tamna in 1973.

In  1975, the Florida Supreme Court ru led  that the 
facts o f the case justified  the death penalty. But over the 
years, as P ro ffitt's  appeals crawled through the  courts, 
the law subtly shifted.

In  1987, a fte r a federal court ordered a new w eigh­
ing o f the aggravating circumstances, the state Su­
prem e Court —  the very  court that had tu rned P ro ffitt 
down years before —  spoke again.

T h is  time, Uie court had a new sense of w hat made a 
m urder especially "heinous, atrocious or c ru e l."  P rof­
f i t t  —  who had not planned his crim e, to rtu re d  his vic­
tim  o r compounded his crim e by attacking his v ic tim ’s 
w ife —  no longer m et the test. The cou rt reduced his 
sentence to life.

So a man who deserved the death penalty in 1975 
d idn 't deserve i t  12 years la te r.

‘The law keeps chang ing’
"W e ’re in a quandary of try in g  to h it a m oving ta r­

g e t,"  says A rt W iedinger, assistant general counsel to 
fo rm er Gov. Bob Graham. “ The law keeps changing. 
The courts may make a ru lin g  today that suddenly 
means something wc did five  years ago was w ro n g ."

T he changing law affected only one person in P ro f­
f i t t ’s case. Often, though, sh ifts  affect scores o f con­
demned men. A U.S. Supreme C ourt de ris ion  last 
month w ill mean new appeals fo r  15 o f the 19 inmates 
on M ary land ’s Death Row.

A rth u r England, fo rm er ch ie f justice o f the Florida 
Supreme C ourt, lost hope o f making death penalty law 
consistent.

" I  thought the Supreme C ourt o f F lorida would be 
able to  set standards lha t made sense that we could en­
fo rce ," he says. "Because the legal system m ust be pre­
d ictable. M y experience on the court was tha t i t 's  im ­
possible to set standards and adhere to  them . 
P red ictab ility  is not available in this area and i t  w on 't 
be ."

One last hope o f death penalty advocates: Ronald 
Reagan's conservative judges w ill swing the tide toward 
sw ifte r executions. But even th is  hope is grow ing dim.

Seven of the nine U.S. Supreme C ourt justices sup­
port capital punishment. Four are Reagan nominees. 
Yet they continue to hear capital cases at a rate unimag­
inable before Furm an and Gregg. A lready th is year, the 
h' h cou rt has ruled on nine separate cases —  w ithout 
di astically changing anything.

Even Chief Justice Rehnquist, the most determ ined 
pro-death penalty voice on the court, concedes tha t cap­
ita l punishment requires "especially carefu l rev iew  of 
the fairness of the tr ia l, the accuracy o f the fact-find ing 
process and the faimesis n f the sentencing."



"N o  appeal is a 'm ere technicality,’ "  says Florida 
Supreme Court Justice Gerald Kogan. "Technica lities 
are the law. So people can say, ‘T ha t’s a technicality,’ 
but we have to  answer: ‘ Yeah, but that's what the law 
is .’ ’ ’

M ore and more, it appears tha t the problem :s the 
law itself.

Says Parker Lee McDonald, ch ief justice o f Florida's 
high court: "T he  old cases never really go a way, and the 
new ones just keep coming. The way the system is 
cranked in now, I  think w e’re probably running p re tty  
near maximum speed."

Maximum speed. In the *2  years since the "guided 
d isc re tio n " concept resuscitated the death penalty, 
America has executed 88 inmates against the ir w ill. 
Twelve more men quit the ir appeals and went to the 
death chamber w illing ly. To ta l: 100 executions.

Death Row, by comparison, grows at the rate o f 300 
death sentences a year.

Ed Austin, the pro-death penalty Jacksonville prose­
cutor, is just about ready to  pull the plug.

" I f  you can't carry out the sentence w ith in  a reason­
able amount of tim e, you should abolish the death penal­
ty , "  Austin says. "T he  Supreme C ourt should fix  i t  o r 
get rid  of it .  I f  the court doesn’t want to come to term s 
w ith  this, then somebody should step in and say, ‘I t ’s a 
joke. I t  doesn’t w ork. It 's  a shell game.' "
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The ultimate 
malfunction of 
justice is the 
execution of an 
innocent person. 
Fourteen times 
since 1973, justice 
in America has 
come close. 
Judges sentenced 
innocent men to 
die. Only the 
laborious appeals 
process saved 
them. One case 
took 13 years to 
correct.

► JOSEPH GREEN 
BROWN, 23, Florida: 
Sentenced 1974. Freed 
1987.

A petty crook with a 
conscience. Brown con­
fessed to a burglary he 
committed with an ac­
complice. The accom­
plice got even by accus­
ing Brown ol murder. 
Eventually, experts de­
clared that Brown's gun 
wasn't the murder weap­
on. After more than a 
decade, the accomplice 
admitted he lied.

► EARL CHARLES, 21,
Georgia: Sentenced 
1975. Freed 1978.

After conviction, new 
evidence surfaced es­
tablishing his alibi. A 
federal judge ordered 
the state to compensate 
Charles in 1933 because 
a police officer violated 
his civil rights.

► NEIL FERBER, 35,
Pennsylvania: Sen­
tenced 1982. Freed
1986.

Prosecutors became 
convinced the star wit­
ness against Ferber lied. 
An eyewitness to the 
murder came forward to 
say Ferber was not the 
killer. When a new trial 
was ordered, charges 
were dropped.

► GARY L BEEMAN, 25, Ohio: Sen- 
fenced 1976. Freed 1979.

An escaped rrisoner, Clare Liuz- 
zo. was the star witness against 
Beeman. When an appeals court or­
dered a new trial, five witnesses tes­
tified that Liuzzo bragged about 
committing the murder himsell. 
Beeman was acquitted.

► LARRY HICKS, 19, Indiana: 
Sentenced 1978. Freed 1980.

Judge ordered a new trial be­
cause Hicks, who had a 'low-to- 
normal' IQ, had been too con­
fused to assist his lawyer. At the 
new trial, Hicks' alibi was proved,

► JOHNNY ROSS, 16, Louisiana: 
Sentenced 1975. Freed 1981.

Convicted of rape. The youth­
ful Ross confessed after police 
beat him. His trial lasted less 
than a day. Eventually, detense 
lawyers established that Ross' 
blood type did not match the 
sperm tound in the victim



► THOMAS V. GLADISH, 23; RICHARD WAYNE GREER, 31; RONALD B. KEINE, 27; and CLARENCE SMITH
JR. 30, New Mexico: Sentenced 1974. Freed 1976.

Convicted of murder, kidnapping, sodomy and weapon and getaway car to a drifter in South Caroli-
rape. Detroit News reporters traced the murder na. The drifter confessed.

GREER

► DELBERT TIBBS, 35,
Florida: Sentenced 1974. 
Freed 1976.

Victim's girlfriend, 
who was raped by the 
killer, gave a description 
of the attacker — which 
didn't match Tibbs. But 
she testified against him 
anyway. Tibbs, a hitch­
hiking divinity student, 
had a motel registration 
to support his alibi. Flori­
da Supreme Court set 
him Iree. Prosecutor ad­
mitted the trial wasn't 
fair.

► JONATHAN 
CHARLESTREADA- 
WAY JR., 21, Arizona: 
Sentenced 1975. Freed 
1978.

Convicted of sodomy 
and murder of a 6-year- 
old boy. At retrial, five 
pathologists testified 
that the victim probably 
wasn’t murdered or sod­
omized — that he prob­
ably died ot pneumonia.

SOURCES Hera'd research and Hugo Adam 6edau's and Mi­
chael Radeiei s f.1:sc3'nages o l Justice in ihe Stanford Law 
Review Tnese 14 cases are me most clear-cut. In scores ol 
cases, significant couois remain

► WILLIAM RILEY JENT, 28, and EARNEST LEE 
MILLER. 23. Florida: Sentenced 1930. Freed 1968.

A federal judge found police withheld key evi­
dence to back up the Jent-Miller alibi. Police over­
looked the victim's boyfriend, whose next girlfriend 
was also beaten to death and burned. When a new 
trial was ordered, prosecutors offered to Iree Jent 
and Miller immediately it they would plead guilty to a 
lesser charge. Wniie asserting their innocence, the 
hall-brothers accepted the deal.

JENT MILLER
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‘Judicial override’ bogs system down
Bv D AVE VON DREHLE
Herald Stafl U'nirr

A convicted k ille r stands before the judge. 
The jury' recommends lile  m prison. B u i the 
judge imposes the death penalty.

Th is  has occurred on 113 occasions in 
F lorida since 1973. In more than 20 percent 
of the sta te 's  5-14 death cases, judges 
sentenced to  dealh defendants whom ju ries 
thought should live.

It is called "jud ic ia l override ." Forjudges, 
it can be good publicity. For the legal system, 
it can be trouble.

In seven out o f 10 "judic ia l overrides.”  
h igher courts reverse the tr ia l judge —  a fte r 
long and costly appeals. Every tim e th is  
happens. F lorida taxpayers unw itting ly shell 
out at least $69,450 . according to  
conservative cost estimates —  or S5 m illion 
thus far.

Says Bennett B rum m er, Dade Public 
Defender: "Juries are supposed to be 
representative of the community. I f  a ju ry  
recommends that the defendant's life should 
be spared, then I feel the judge should be 
bound by th a t."

Jacksonville C ircu it Judge Hudson O lliff is 
one of only tw o Florida judges whose override 
death sentences have actually ended in 
executions. Child-killer Earnest Dobbert was 
e lectrocuted on O llif fs  orders or. Sept. 7. 
1984.

"O n ly  a defense attorney woulc critic ize  
the ove rr id e ." says O lliff.

F lorida lawmakers created the judic ia l 
override la te in 1972. as they rushed to  w rite  
a new death penalty law a lte r the U.S. 
Supreme Court declared the nation's existing 
capital punishment laws unconstitutional.

Existing death penalty laws gave juries too 
much power to decide who should live  and 
who should die. the Supreme Coun ruled. So 
in d ra fting  the new law. Florida's legislators 
gave judges the power to disregard the ju ry 's  
recommendations.

Now critics argue that the judges have loo

much power.
O ther than F lo rida , only Alabama and 

Indiana perm it jud ic ia l override. Only Florida 
judges use it extensive ly —  so extensively 
th a t the F lorida Supreme C ourt has been 
forced to  set tough standards fo r policing the 
use of overrides.

W ithout these tim e-consum ing standards, 
" th e  death penalty w ould be intenable in 
F lo rid a ." according to Supreme Court Justice 
Gerald Kogan.

I t  w orks the o the r way —  but ra re ly . 
A ngry citizens picketed Dade C ircuit Judge 
Steven Robmson a fte r he gave a life sentence 
to  Jesse Ramirez in the "D u c t Tape M u rd e r" 
o f M ario  Portela.

No judge believes in the override more 
than Dade C ircu it Judge Ellen Morphomos. 
known as "M axim um  M orphonios" fo r her 
harsh sentences. 60  M inutes  and S B C  
Sigh tly  Scw shsve  film ed her in action.

" I f  I feel that's the th ing  that ought to  be 
done, then I ’ ll do i t . "  she says.

M orphom os ove rrode  the  ju ry  and 
sentenced Anibal Jaram illo  lo  death in a 19S1 
drug-m urder case. The justices of Florida's 
Supreme C ourt found her reasoning so 
unpersuasive they  no t only reversed the 
sentence, they tu rned Jaram iilo loose.

In fact, ail o f M orphonios 's  nine death 
sentences have been reversed on appeal. The 
ce lebrity  judge is unperturbed.

"You know the re 's  a good chance the case 
is not going to fly . but you've got to  live w ith 
yourself. If the people don 't want an override, 
then let the Legis lature change i t . "

A lot of people like that idea. Given the high 
cost and low success ra te  of judicia l overrides, 
experts are increasing ly calling for the 
elim ination of th is q u irk  in  F lorida ’s death 
penalty law.

"Face i t , "  says L a rry  Spalding. Florida's 
chief Death Row defense lawyer. " I t  you can't 
convince the m a jo rity  of a ju ry  to  impose the 
death penalty, then it 's  not a death penalty 
case."

*lf the people don’ t want 
an override, then let the 
Legislature change it.3

Ellen Morphonios,
CADE CIRCUIT JUDGE
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Political pressure 
thwarts
By D AVE VON D KEH LL
Herald Stall U 'n lcr

Meet Vernon Cooper, the man o :j 
Death Row no one wants lo  execute.

Cooper may have murdered a 
policeman in 1974.
Then again, maybe 
not. Cooper says his 
accomplice did it. The 
policeman and the 
accomplice are both 
dead. Since there 
w ere  no o ther 
w itnesses, no one 
knows tor sure.

In tiie  heyday of the death
pena ltv . F lo rida 's  governor
probably would have grantee 
executive clemency and reduced 
death to  life in prison. For year?, 
governor? u?td thi? technique n*

t>e used to clear away al! the marginal cases and speed 
up executions.”  says Bob Spangenberg, a Boston a tto r­
ney who has studied crim ina l law and the death penalty 
fo r 24 state and federal agencies.

" In  rea lity, though, i t ’s po litica l.”
Paradoxically, politica l pressure in fo vo ro ! the death 

penalty is one reason the death penalty doesn't w ork.
In Florida, this happens three ways:
•  By shunning the clem ency process, governors 

have ignored an opportun ity  to  cut court overload and 
streamline capita! punishment.

•  By signing a lot o f death w arrants, governors look 
tough on crim e. But w arrants signed w illy -n illy  m ere ly 
increase the cost of capital punishment —  by at least a 
th ird .

•  By overrid ing ju ry  recommendations fo r life  in 
prison, judges look tough, too. Yet an astonishing num ­
ber of these cases —  seven out o f 10 —  are reversed af­
te r lengthy and expensive litiga tion .

Across the nation, the death penalty is tak ing  on 
more ana more political significance. Yet in the s ta tis t i­
cal world o f m urder, it counts fo r ve ry  lit t le .

The 2,100 inmates on A m erica 's Death Rows ac­
count fo r less than tw o percent o f the m urders com m it­
ted in the past 15 years.

Inmates actually executed —  100 —  account fo r  less 
. than one-tenth of one percent of the nation's homicides.

clemency
di?pose ol marginal ca?e>.

But today, in Florida, executive 
clemency is just one more aspect of 
the death penalty that doesn't w ork 
righ t.

i  C lemency exis ts  
only in theory, like  
UFOs and Bigfoot.

Since 1982, Govs. 
Bob Graham and Bob 
M a rtin e z  have
re v ie w e d  158

R clemency requests —  
and granted zero.

The reason, some 
expert? contend, i? politic?. N o 
politician ever won an election by 
dispensing mercy to murderers. 

"T h e o re tica lly , clemency could

— DEATH
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The issue flourishes
Still, the death penalty issue flourishes in campaigns 

fo r state legislatures, governors' mansions, court 
benches, the hall? o f Congress —  even the W hite 
House.

Strategists fo r Vice President George Bush already 
are attacking Democrat M ichael Dukakis fo r opposing 
the death penalty.

"T h is  is going to be part o f the national debate." says 
Gov. Martinez, a prom inent Bush man.

Candidates o f every stripe affirm  the ir belief in the 
death penalty almost as a code, symbolic of the ir hard 
line against crim e.

People used to call Bob Graham a wimp. Not any­
more. His strong support fo r the death penalty helped 
transform  him into a U.S. senator and a finalist fo r the 
Democrats' vice president nomination.

Graham's pro-death penalty record, some say. 
makes him a perfect running mate fo r the vulnerable 
Dukakis.

The death penalty bandwagon is crowded. Witness 
the most recent race for governor of Florida

"1 voted fo r the death penalty." boasted candidate 
Barry Kutun. M iam i Beach senator.

" I 'v e  always, always supported i t , "  declared candi­
date H arry Johnston, form er Florida Senate president.

" I ' l l  pull the switch personally," said candidate Joan 
Wolin. Lake County lawyer.

" I f  I am elected. F lorida’s e lectric b ill w ill go up." 
promised candidate Tom  Gallagher. Coconut Grove 
representative.

Candidate Bob M artinez, mayor of Tampa, won.
"Bob Graham politicized the death penalty and he set 

the standard fo r Bob M a rtin e z ." says La rry  Spalding, a 
Graham appointee who directs an office of defense a t ­
torneys on behalf of F ionds's doomed inmates.

Political motives?
Graham calmly denies that his death penalty agenda 

has been political. He consulted his " in n e r gyroscope." 
he savs. anc found his actions above reproach. C ritics 
nevertheless se t political m otives behind the strange 
death o: executive clemency in Florida.

Between 1925 and 1965, F lorida's governors grant­
ed clemency m 57 of 265 capital cases —  21.3 percent.

In his firs: th ree  years in office, Graham approached 
that pace. He granted clemency in six of 38 cases — 
15.S percent.

But Graham discovered that g ran ting  clemency risks 
politica l backlash. A fte r he spared the life  of Learie Leo 
A lfo rd  in 1979. Republicans denounced the governor. 
A lfo rd 's  father, the Republicans noted, was a preacher 
active in Dem ocratic politics.

A fte r he spared the life  o f D a rre ll Hoy in 1980. par­
ents of one of H oy’s v ic tim s deluged Graham w ith  angry 
petitions.

In January 1982 —  the year Graham ran for a second 
te rm  —  clemency vanished, never to  be seen again. A l­
though every one on Death Row gets a clemency hear­
ing. everyone on Death Row slays there.

Graham and M artinez explain: The system got bet­
te r. The courts now weed out m arginal cases before 
they get to  the clemency board.

"A f te r  the firs t few  years I was in office, the courts 
laid out sufficient standards, so cases that came through 
the process d idn 't leave much basis fo r clem ency," says 
Graham.

Says M artinez: "Cases go through so many judges, 
they  get sorted out p re tty  w e ll."

In  lact. though, marginal cases never stopped pop­
ping up. So. in place of clemency, Graham’s staff qu ie tly 
developed a way to  sidetrack executions w ithout mak­
ing  headlines.

Shift  in tac tics
The  governor sim ply neglected to sign death w ar­

ran ts in cases that le ft him  uncertain. No defendant can 
be executed w ithout a w arran t. Graham employed this 
tac tic  20 times.

These cases, says A rt W iedinger. Graham's form er 
assistant general counsel, "g o  in to  a sort of lim bo ."

Thus. Vernon Cooper, sentenced to  death 14 years 
ago fo r the shooting of a Pensacola sheriff's  deputy, re ­
mains on Death Row —  though no one is try ing  to  exe­
cu te  him. Jacob John Doupan. 13 years on Death Row, is 
in limbn. Eligaah Jacobs, 12 years on Death Row, is in 
lunbo.

Lim bo is po litica lly safe. But at the same time, i l  does 
noth ing to  relieve the burdens of the system.

M artinez says he doesn’t exc>ect to  grant clemency

.Bob Graham politicized the death 
penalty and he set the standard for
B o b  M a r t in e z .  Lnrry Spalding,

CHIEF OF APPELLATE DEFENSE LAWYERS



any more than Graham did. He can't imagine c ircum ­
stances that would convince him to reduce even one 
sentence.

"1 guess I ’ll know it if I hear i t . "  he says.
Today’s clemency hearings are a Catch-22: The ob­

vious way to win clemency is to  be innocent. But every 
session begins w ith  an admonition r.ot to argue inno­
cence.

" I t  is presum ed." says W iedinger, Graham’s assis­
tant counsel, "tha t the defendant is g u ilty ."

In most cases, shortly after the clemency hearing, 
the governor signs the black-bordered death w arrant. A 
date is set, usually 30 or 60 days later.

But most warrants don’t rea lly  mean death. The 
courts issue a "s tay of execution" while they weigh 
emergency appeals. While the judges are pondering, the 
w arrants expire, and new ones must eventually be 
signed.

For every execution since 1973. Graham and M a r ti­
nez have signed more than 10 warrants.

W arran ts  vs. executions
C ritics  say that the governors use death warrants as 

a vo te -ge tle r —  the more warrants, the more votes. 
But more warrants don't mean more executions.

The M artinez record: 44 warrants, tw o executions.
M artinez argues that warrants are the only prod he 

has to keep cases moving. Defense attorneys can't stall 
i f  facing a dale w ith  the electric chair.

But using warrants to move capital cases is like using 
a sledgehammer to break an egg —  it gets the job done, 
but makes a te rrib le  mess.

When a warrant is signed, the system lurches in to an 
expensive and inefficient overdrive. Everyth ing costs 
more. Instead of mailing documents, lawyers use over­
night express couriers. A irline tickets to distant cou rt­
rooms, booked on short notice, are always lu ll-fare .

Judges must drop everything.
"W hen a death warrant is signed." says Florida Su­

preme Court Justice Gerald Kogan, "w e  get hit w ith  ap­
peals that are —  and this is no exaggeration —  a fool 
high. A thousand. 1.200 pages each.

"W hen we are served w ith th is much documentation 
just a short tim e before an execution is scheduled, ev­
e ry th ing  grinds to a halt while we deal w ith i t . "

Graham signed more death warrants than any F lo r i­
da governor before him. But he always took care never 
to  have more than four death warrants m effect at one 
tim e. "T h a t was as much as the system could handle." 
Graham says.

L is t  month, by contrast. M artinez had nine warrants 
a live at the same time.

"T h a t."  says Justice Kogan, "creates a tremendous 
problem  for us."

A ll nine w arrants expired w ithout an execution.
"W e  sign death w arran ts  to  move cases along —  

knowing fu ll well tha t they ’re  not going to  get to the 
e lectric  cha ir,”  M artinez explains. "W ith o u t the w ar­
rant, the case would just sit th e re ."

M artinez considered Graham ’s four-w arran t lim it, 
but didn’ t like  it. "E very ’ o ffice holder has to use his own 
judgm ent," he says.

The co u r t ’s t imetable
T o sim plify things, the F lorida Supreme Court set a 

timetable fo r state appeals. T h is  provides a way to keep 
cases moving w ithout death w arrants.

But M artinez has ignored the tim etable. "T h e re ’s 
nothing magic about the deadline," says Andrea H illye r, 
M artinez's top death penalty lawyer.

Each time the tim etable is ignored. M artinez sets off 
a costly warrant panic. An example: Fred Way, a Tampa 
man convicted of the arson-m urder o f his wife and 
daughter. His death w arran t was signed last month.

Way had six months le ft under the tim etable. When 
his warrant was signed, appellate lawyers on both sides 
had just days to study reams o f court documents and 
w rite  the ir legal arguments. T hey dumped everyth ing 
on the appellate courts.

Costs soared. Judges called emergency hearings, 
halting the execution long enough to ponder the issues.

A fte r weeks of frenzied labor, the w arrant expired. 
Way’s case stalled again. A ll th is  fo r a case that would 
have moved by itse lf in a couple o f months anyway.

For years, people have talked about fix ing the war­
rant problem.

Spaldmg. chief of the appellate defense lawyers, says 
he proposed a compromise w ith  the governor: Both 
sides agree to deadlines fo r all appeals. As long as the 
deadlines are m et, the governor would lay o ff the w ar­
rants.

"H e ’d sign few er w arran ts and get more execu­
tions ," Spalding says. B u t the governor wouldn’ t buy it.

Baloney, answers the governor.

"W e tried lo  w ork w ith  h im ." says Joe Spicola. the 
governor's general counsel. "W e  are perfectly w illing to 
w ork  things out. But we are not going to sit back and let 
them prostitu te  the process."

The feud is poisoning an already ailing system. M ar­
tinez ordered an investigation o f Spaldmg. Spalding 
bashes M artinez to judges and the press.

And each week in F lorida, another k ille r steps into 
the costly line to  the seldom-used e lectric  chair.



The clemency board said no, but a federal judge said Florida “ lost sight of the ultimate 
goal" of justice in the case of William Riley Jent (center) and Earnest Miller.
IT’S NOT easy to tell the winners from the losers.

YES: Learie Leo Allord won clemency in 1979 be­
cause there was no physical evidence linking 
him to the rape-murder of a 13-year-old girl. 
And Altord's lawyer produced a witness who 
testified that Alford was innocent. Serving life 
in prison.

NO: Lawyers for William Riley Jent and Earnest 
Lee Miller stood before Graham and the cabi-. 
net to ask tor clemency in 1933. No physical 
evidence linked the half-brothers to the torch- 
murder of an umdentilied young woman. And 
three witnesses came forward to say that Jent 
and Miller were innocent. In 1988, Jent and 
Miller were freed, after a federal judge said 
Florida "lost sight of the ultimate goal" of jus­
tice.

YES: Darrell Edwin Hoy's case reached the clem­
ency board m 1979. Two facts stood out Hoy's 
jury had recommended a life sentence and 
Hoy’s accomplice had won a new trial on ap­
peal. Serving life in prison.

NO: Bpauford James White's case reached the

board in 1982. White didn’t kill anyone — he 
was an accomplice to a Carol City mass mur­
der. Two facts stood out: White's jury had rec­
ommended a life sentence and one accomplice 
was sentenced to just 20 years. In 1987, White 
was executed.

YES: Jesse Raymond Rutledge pleaded for mer­
cy in early 1982. His lawyers argued Rutledge 
was innocent — that the key witness was pres­
sured to finger the wrong killer. Serving life in 
prison.

NO: Joseph Green Brown asked for mercy late in 
1982. His lawyers argued he was innocent — 
that the key witness blamed him because of a 
grudge. In 1986, a new trial was ordered. The 
next year, charges were dropped.

Former Gov. Bob Graham won't discuss these 
cases. But he argues that clemency cases are 
not necessarily supposed to make sense from 
one to the next. 'They are not meant to set pre­
cedents,’ he says. Instead, he compares the 
governor's power to grant clemency to the 
power of kings in old England, not to be used 
’on a wholesale basis.'
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In Florida, every doomed 
inmate has the right to a 
hearing belore the governor 
and Cabinet prior to being 
executed. Circumstances 
overlooked, or undervalued, 
at the trial may convince the 
governor and Cabinet to re­
duce the death sentence to 
life in prison. Between 1925 
and 1965, Florida's execu­
tives found more than one 
case in five worthy of clemen­
cy.

Under Bob Graham and 
Bob Martinez, however, the 
clemency process has with­
ered and died.

C L E M E N C Y
G overnor T»rm RKj u o i t a G ran ted P e t .

Martin 1925-29 48 7 14.6
Carlton 1929-33 19 8 42.1
Sholtz 1933-37 24 3 12.5
Cone 1937-41 30 12 40.0
Holland 1941-45 39 4 10.3
Caldwell 1945-49 27 4 14.8
Warren 1949-53 19 2 10.5
Johns 1953-55 8 2 25.0
Collins 1955-61 38 9 23.7
Bryant 1961-65 16 6 37.5
TOTAL 268 57 21.3
Graham 1978-86 144 6 4.1
Martinez 1966- 58 0 0.0
TOTAL 202 6 3.0
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Cries for change
Both sides see flaws in capital punishment
By DAVE VON DR EH LE
Hcruld Stall U'nlcr

In 1974. the year President N ixon left 
the White Huui-e and Americans lined up 
at the gasoline pumps. Charles P ro ffitt 
waited fo r the executioner on Florida's 
Death Row. P ro ffitt had stabbed a sleep­
ing man w ith a bread knife.

Nearby waited Howard Douglas, the 
k ille r a ju ry  thought should live and a 
judge thought should die. Vernon Cooper, who may or 
may not have kilied a policeman, waited, loo.

The executioner never came. In fact, i f  F lorida’s 
Death Row Ciass of 7 4  held a reunion, tw o-th irds of the 
inmates could attend.

In bluntest terms, the death penalty was supposed to 
k ill these men. It failed, as it has failed in 97 percent of 
America's death cases in the past 15 years.

Scholars, lawyers, judges —  even pro-death penalty

politicians —  conclude that such a dra­
matic fa ilure demands change: F ix it o r 
get rid  of it. They propose a bunch of so­
lutions. most of which would do neither.

P ro ff it t, Douglas and Cooper were 
among the firs t k ille rs  sentenced to  die 
under new laws intended to  make the 
death penalty ra tiona l and sw ift.

But just one in 30 people sentenced to 
death under those laws has been execut­

ed —  leading some experts to  argue that the laws a ren 't 
very rational. As fo r sw ift —  consult the Class of '74.

Am erica 's death penalty en terprise has cost m illions. 
C ourts and legislatures have anguished uncounted 
hours. Capital punishment has driven an em otional 
wedge through the ranks o f the law-abiding.

Now, attention is focused on a few highly publicized

—  DEATH
PENALTY
A FAILURE OF EXECUTION 
Lust n f a series



cases —  Ted Bundy’s, fo r example. 
Undoubtedly, much of an angry pub­
lic  would hail the execution of Bundy 
as the trium ph o f capital punishment 
—  cost, delay and frustra tion  be 
damned.

And ye t, the tru th  is that the 
death penalty is a failure in the over­
whelming m ajority of cases. Almost 
everyone is dissatisfied, from advo­
cates who demand vengeance lo  op­
ponents who mourn each death.

W ithout dram atic change, A m eri­
ca's capital punishment paralysis is 
going to get much worse. Here are 
the most d :-cusscd solutions:

L im it  those  e lig ib le
fo r  e x e c u tio n ___________________

In most states, it  is legal to exe­
cute juveniles and the mentally re­
tarded.

But most Americans strongly op­
pose the idea of executing the men­
ta lly  retarded. For example, a 1985 
poll conducted in Florida showed 
eight of 10 people opposed. A m eri­
cans also lend to oppose executions 
o f juveniles —  though many are un­
decided.

James T e rry  Roach was 17 and 
had an IQ of just 64 when he and two 
pals murdered a young couple in Co­
lumbia, South Carolina in 1976. A 
decade later, in 19S6. Roach was 
electrocuted —  despite pleas for 
mercy from M other Teresa and the 
United Nations.

Increasingly, people argue that 
killers like Roach should not be exe­
cuted. The Georgia Legislature re ­
cently outlawed executions of the 
retarded, and next year, the U.S. 
Supreme Court w ill take up the 
question of the dealh penalty fo r ju ­
veniles.

But elim inating juveniles wouldn’ t 
reduce the numbers noticeably: On­
ly  32 of the more than 2,100 in­
mates on Am erica's Death Rows 
were sentenced before the ir 18th 
birthday.

Joe Spicol.a. general counsel to  
Florida Gov, Bob Martinez, balks on 
principle. "A  lot of our worst c r im i­
nals are juveniles," he says. ‘ ‘ You 
wouldn't believe some of the things 
thev do."

No one knows how many con­
demned inmates are retarded. Some 
experts say hundreds. Even so, re ­
moving them  from  the process 
would not make a crucial difference 
to the nation's overloaded courts.

Executing the insane is a more 
d ifficu lt problem. Although laws fo r­
bid it, judges d iffe r drastically on 
who’s crazy and who isn’t.

Anthony Antone. 66, his brain 
damaged by syphilis, did not meet 
the standard. He went to  F lorida’s 
e lectric  chair in 1984 convinced 
that when the surge went through 
him, his sp irit would emerge via his 
pineal gland, ascend through the 
nine layers o f the Universe, and 
come to rest on a throne from  which 
he would rule the world.

David Funchess, executed by 
Florida in 1986, was diagnosed as 
suffering an uncontrollable v io lent 
reaction to the stress o f Vietnam.

Crim inologists have argued fo r 
decades over what constitutes in ­
sanity. Even if  they agreed, the cost 
o f thousands of lengthy psychiatric 
evaluations would be staggering.

T a k e  p o lit ic s  o u t o f  th e  system

Florida's governors have not rec­
ommended clemency in a capital 
case since 19S2. T h e ir explanation 
is that the appeals process has be­
come so refined that no marginal 
case gets as far as a clemency hear­
ing.

In fact, though. Bob Graham and 
Bob M artinez acknowledge they 
have h3d substantial "p rob lem s”  
w ith 10 percent to 20 percent o f the 
cases they have reviewed, Rather 
than reducing these sentences to 
life  in prison, they have pitched 
them into limbo by refusing to sign 
death warrants.

C ritics  say F lo rida 's  governors 
don't grant clemency because it is 
politically unpopular. They believe 
the political •dangers are exaggerat­
ed.

One of Am erica ’s most popular 
governors. N ew  Y ork ’s M ario Cuo­
mo. has tw ice vetoed capital punish­
ment bills. When advocates com ­
plain. Cuomo answers: " I f  you like  
capi:al punishment so much, don 't 
vote for m e." Cuomo won re-elec­
tion in a landslide.

L a rry  Spalding, d ire c to r o f the 
sta te  agency tha t handles Death 
Row appeals, says F lorida could 
"d ram atica lly  im prove" the situa­
tion in another way: E lim inate " ju d i­
cial ove rride ."

In more than 20 percent o f F lo ri­
da's capital cases judges have im ­
posed the death penalty a fte r juries 
recommended life. H igh courts have 
reversed seven out of 10 o f these 
"jud ic ia l overrides."

Combined, e lim ination o f judicial 
override and a meaningful clemency 
process could cut F lorida's death 
penalty overload by 30 percent to 
40 percent.

F lorida could fu rth e r reduce the 
overload by requ iring  ju ro rs  to 
agree unanimously on the death 
penalty, as most death penalty 
states do. Th is is less extrem e than 
it  appears at f irs t, because prosecu­
tors may exclude any potential ju ro r 
who is categorically opposed to  the 
death penalty.

G u a ra n te e  f ir s t - r a n k  
la w y e rs  a t t r ia l_________________

Death penalty laws are extrem ely 
complicated, and most crim ina l de­
fense lawyers don 't have much ex­
perience w ith capital cases, "L a w  
schools don’t teach about the dealh 
penalty because there 's no money in 
i t , "  says C learw ater defense a tto r­
ney Pat D oherty, a veteran Death 
Row lawyer.

And because the vast m a jority  of 
defendants are poor, they are repre­
sented by court-appointed a tto r ­
neys.

“ They tend to  be lawyers who 
have small general practices —  a 
real estate closing Monday, an un­
contested d ivorce Tuesday and a 
capital m urder case Wednesday," 
says Bob M ah le r, d ire c to r o f a 
N orth  Carolina agency that offers 
advice to death penalty defense a t­
torneys. " I t ’s the equivalent of go­
ing to a general p ractitioner fo r neu­
rosurgery'. No m a tte r how good the 
general p ractitioner is, he can’t do 
i t . "

S ta tis tics show that firs t-ra n k  
lawyers lose few er cases. Defense 
lawyer D oherty cites Steven Ben­
son, the tobacco he ir who pipe- 
bombed the fam ily car.



"H e  blew up his fam ily, for money, 
and didn’ t pet the death penalty. 
The only difference between Ben­
son and people on Death Row is that 
Benson had the greatest of all m it i­
gating circumstances: He was rich, 
and rich  people don't get the death 
pena lty ."

H iring  top lawyers for capital de­
fendants would reduce the Death 
Row population. It would also re ­
duce the enormous energy courts 
expend on appeals based on incom* 
pelency of defense lawyers.

New York proposed such a law 
several years ago. Predictably, it 
failed because taxpayers would have 
to  pay m illions fo r hot-shot lawyers.

S e t t im e  l im its  
fo r  fe d e ra l appea ls

Death Row defense attorneys 
have a favorite tactic fo r exploiting 
the federal courts to keep their c li­
ents alive, and the ir c ritics  want to 
tigh ten  up the rules.

Instead of filing  one appeal lhat in­
cludes every imaginable argument 
fo r  reducing the defendant's sen­
tence. the lawyers file  a separate ap­
peal fo r each argum ent.

One at a time.
" I f  they have, say, three issues 

fo r the federal courts, tnev bring 
federal issue No. 1 f irs t ,"  explains 
fo rm er Florida Gov. Bob Graham. 
"W hen that appeal is completely fin ­
ished, they bring federal issue No.
2. Thru federal issue No. 3. And so 
o n ."

F o r six years. Southern legisla­
tors —  including Florida's U.S. Sen. 
Law ton Chiles —  have backed a bill 
to  put a stop to that. Appeals would 
be lost forever if  they weren't filed 
w ith in  a year a fte r state appeals 
w ere exhausted.

Says Gov. M artinez, a strong p ro ­
ponent of Chiles' b ill: "L e t's  agree 
on a tim e line. I th ink that would 
g rea tly  enhance the whole system ."

Defense attorneys fear the con­
cept is flawed. In some cases, a lib i, 
witnesses refuse to ta lk until years 
a fte r a tria l. I ii others, facts that 
m ight exonerate a doomed inmate 
rem ain buried in old police files.

Earnest Lee M ille r was convicted 
o f the 1979 torch-murder of a Pasco 
County woman. Six vears passed be­
fore finge rp rin ts  were located to 
show that the prosecutors had the 
wrong victim . Another year passed 
before a judge ordered police to  tu rn  
over the ir files —  which contained 
hidden testim ony tha t supported 
M ille r ’s alibi.

" I ’m not going to argue about 
whether the death penalty is righ t 
o r w rong ." says Sandy Weinberg, a 
Tampa attorney who represented 
M ille r. "B u t there is no question the 
system can't go faster as long as 
w e ’ve got cases like Earnie M ill­
e r 's ."

The Chiles bill —  which has yet to 
get out o f committee —  contains 
provisions lhat address these fears. 
But defense attorneys argue that 
the provisions w ill not do much good 
if information surfaces a fte r the de­
fendant is dead.

L im it  d e a th  p e n a lty  c r im e s

I f  the death penalty applied to 
fewer crimes, there would be few er 
inmates on Death Row, few er ap­
peals burdening the courts , and 
more likelihood that condemned 
crim inals would actually be execut­
ed.

Capital murders are supposed to 
be the most gruesome and vicious. 
People generally jg ree  th is makes 
sense in theory —  but in practice, 
courts have had a very hard tim e 
distinguishing one m urder from  the 
next.

Some experts have proposed 
more specific laws. A death penalty 
only fo r k ille rs of police officers, fo r 
example. Or a death penalty only fo r 
people who k ill while serving a life 
sentence. Or a death penalty only 
fo r serial m urderers —  such as Ted 
Bundy.

These severe restrictions would 
perm it society to keep the death 
penalty as an "u ln fna ie  pena lty" —  
while greatly reducing the overload.

A b o lis h  th e  d e a th  p e n a lty , 
e s ta b lis h  to u g h e r 
l i f e  sen tences

M ore  and m ore people are asking 
w he the r something so costly, slow 
and ineffic ient as the death penalty 
is w orth  the trouble.

F lo rida  Supreme C ourt Justice 
Parker Lee McDonald: " I  th ink soci­
e ty  r.eeds to ask itself if the results 
ju s tify  the cos t."

Form er F lorida Supreme Court 
C hief Justice A rth u r England: " Is  
the  value derived really w orth  all 
the trouble?"

Public confidence erodes as 
Am erica pours m illions each year in ­
to  a system that doesn't w ork. And 
people wonder if  the money couldn't 
be b e tte r spent.

"T h e  same people who are say­
ing. 'What about the victim ?' are ac­
tua lly  depriving the v ic tim s of ser­
v ices ," says Jonathan Gradess, who 
studied the cost of the death penalty 
fo r the New York Assembly.

"W e ’re spending m illions on the 
death penally. Why don 't we put 
tha t money in to  counseling and 
compensation fo r the survivors who 
have lost a loved one and a bread­
w inner?"

T he  New York lawyer took note 
o f F lorida 's most recent execution: 
" I t 's  fine fo r Bob M artinez to stand 
up and pull the switch on W illie  D ar­
den, but I don 't see him w rit in g  any 
checks to the w idow ."

In pbee o f the death penalty, 
N o rth  Carolina's M ahler proposes a 
tough a lternative: Lock 'em up and 
th row  away the key.

"T h e re  are people on Death 
Rows who should never see the light 
o f day ," he says. "B u t th is can be ac­
complished w ithout a death penalty, 
and much, much cheaper —  
through life-w ithout-parole that re­
ally means life -w ithout-paro le ."

Such sentences are rare in A m eri­
ca. Opponents argue it would be 
m ore cruel than execution. Some 
prison officials w orry that these lif ­
e rs would wreak havoc because they 
would have no incentive fo r good be­
havior.



But the idea o f an ironclad life sen­
tence instead of death is popular 
among Americans, according to sev­
eral recent polls.

When asked sirnply whether o r 
not they support capital punish­
m ent. 70 percent of Americans say 
yes. But when asked whether they 
prefer the dealh penalty over life - 
w ithout-paro le , the answers are 
evenly split.

And by a narrow m ajority, A m eri­
cans prefer a life sentence —  p ro ­
vided the defendant is made to w ork 
and his prison wages go to a fund fo r 
survivors of murder victims.

Some individuals, of course, stand 
by the death penalty as a m atter of 
principle. No failures of execution 
w ill ever convince them to abandon 
it.

Gov. M artinez makes the case: 
"T h e re  must be an ultimate penalty. 
The death penalty is an expensive 
in r '.rument —  but i t ’s an instrum ent 
o. justice. And there should not be a 
cost factor on justice. You can’t put 
a value on it.

"Even just one execution in a year 
shows tha t justice is being done, 
that it  can w o rk ," says the gover­
nor.

For ethers, though, the time has 
arrived to  put the death penalty on 
tr ia l.

" I t  is a public policy question that 
must be decided," says Bob Span­
genberg. a Boston lawyer who has 
advised 24 state and federal agen­
cies c n legal costs and the death 
penalty.

"T he  question is: When it gets 
down to decisions about health, edu­
cation, law enforcement, highways 
—  is the dealh penalty worth it? "

Price tag changed 
minds in Kansas
By D AVE VON DREHLE
H erald S ta ll  U 'rtlcr

Kansas sta te  senators voted 
fo r the death penalty when they 
knew the governor would veto it . 
But when they got a new gover­
nor, pro-death penalty, the sena­
tors decided they had be lte r take 
a hard look at the price Lag.

What they saw made them  
change the ir minds.

Faced w ith  a sagging fa rm  
economy, the conservative sena­
tors couldn’t stomach the waste 
and expense o f the modern-day 
American death penalty.

" I  voted against it. and some 
people have tr ied  to say I coddle 
crim inals. W ell, I don’t coddle 
crim ina ls," draw ls Frank Gaines, 
a 16-year Senate veteran, one o f 
the last o f a dying breed of popu­
list Kansas stum p orators 

" I t  costs a lo t more money to  
have capital punishm ent, and 
frankly, I th ink life  in prison is 
just as tough a pena lty ," says 
Gaines. "You just get yourself a 
confin ing build ing and put a ll 
them animals in m ere together. 
I f  it was m t. I'd  ra ther be put out 
of my damn m isery than have to 
live like th a t."

Senators who voted no had 
nightmares of political disaster. 
A fte r a ll. the new governor.

M ike  Hayden, had made support 
o f the death penalty a major part 
o f his campaign. And voters gave 
him  a solid v ic to ry .

But the backlash hasn't come.
" I  never received as much 

mail as I did on that issue —  but 
it  was thank-you mail. T h a t’s re ­
al unusual," says Senate Presi­
dent Ross Doyer., who changed 
his mind a fte r years of support­
ing the death penalty. " I  th ink a 
lo t of people say they favor it, but 
when you pin ’em down on the 
specifics, they 're  not so sure ."

The most eye-opening specific 
was the bottom  line: $11.5 m il­
lion fo r the firs t year of the death 
penalty alone, according to  the 
Legis la ture 's researchers.

"A nd  those costs are decep­
t iv e ."  says researcher M ary Gal- 
ligan. "T h e y  stack up over the 
years."

The Senate killed  the death 
penalty in itia tive . Doyen, the 
Senate president, d ^ s n 't  expect 
the issue to  decia,. .my future 
elections.

"Som e people w ill be upset 
w ith  you because you support it. 
and some w ill be upset because 
you don’ t. But it 's  no pendulum 
sw inger.

"1 th ink th is issue is greatly 
overp layed."



When judges, prosecutors and governors talk about the death penalty, more and more they 
talk about failure. Even staunch supporters are saying it may be time to give up.

‘I t  is a quagmire. I f  the definition of justice is a 
system th a t  adm inisters equal and 
predictable results, then  capital pun ishm en t 
in the United S ta tes  today falls short. If  a 
criminal feels th a t  even if h e ’s sentenced to 
death, the pun ishm en t won’t  be carried out, 
then th a t  removes the  rationale for capital 
punishm ent.’

Bob G ra h am , fo rm e r  g o v e rn o r  o f F lo r id a , 
w ho signed  m ore d ea th  w a r r a n ts  
th an  any  o th e r  F lo rid a  g o v e rn o r

‘[ We] have gone from pillar to  post, with th e  
result th a t  th e  sort of reasonable 
predictability upon which legislatures, trial 
courts and appella te  courts m u s t . . .  rely has 
been all b u t completely sacrificed.’

W illiam  R e h n q u is t, c h ie f  ju s tic e  o f th e  
U.S. S u p re m e  C o u rt, th e  c o u r t ’s s tro n g e s t  

s u p p o r te r  o f th e  d ea th  p e n a l t y

‘If you can’t  carry out the sentence within a 
reasonable am oun t of t in e ,  you should 
abolish the  dea th  penalty. W hen the 
execution comes 12 years after the crime, 
nobody rem em bers why you’re doing it. T he  
Suprem e C ourt has a duty  to fix it or get rid of 
it.’

Ed Aust in ,  p ro - d ea th  p e n a l ty  
s t a t e  a t to t  nc.v fo r  J a c k s o n v i l l e



‘I think society needs to ask itself if the results 
justify the cost.’

Parker Lee McDonald, 
chief justice of the Florida Supreme Court

If* • • x3^'
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‘The way things are now, it’s a surprise when 
anybody goes to the chair. If they’re not going 
to go through with it, then why have a death 
penalty on the books? I t ’s the Legislature’s 
job to decide.’

Ellen Morphonios, Dade circuit judge, 
who has sentenced nine people to die

Nationwide, polls show that 70 percent of Americans favor 
the death penalty. In Florida, the number is higher. But Flo­
ridians also favor substantial changes in the law.
Do Floridians favor or op­
pose capital punishment?
Strongly favo r................. 67%
Somewhat fa vo r..............19%
Somewhat oppose............3%
Strongly oppose...........  10%
Don't know ......................  1%
How do Floridians feel 
about the death penalty for 
the mentally retarded?
Favor................................. 14%
Oppose.............................79%
Don't know ......................  8%
How do Floridians feol 
about the death penalty for
juveniles?
Favor................................ 38%
Oppose.............................46%
Don't know .......................17%

Do Floridians prefer life in 
prison over the death penal­
ty, provided the inmate 
works in a prison industry 
and his wages go to a fund 
for the survivors of murder 
victims?
Yes:  ..................................53%
N o :....................................  38%
Don't know :......................10%

SOURCES: The Gallup poll. Cam­
bridge Survey Reseorch.
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COMMENT

The Cost of Taking a Life: Dollars and 
Sense of the Death Penalty

I n t r o d u c t io n

The moral legitimacy of capital punishment polarizes society. Indi­
viduals advance countless ethical and practical arguments cither sup­
porting or opposing the punishment.' Both supporters and opponents 
espouse moral justificitions for their positions, and both are equally 
adamant in their beliefs.1 In an effort to gamer public suppon for the

1 For representative examples, see T h i  D e a t h  P e n a l t y  in  Am ejuca  305-82 (H. 
Bedau 3d ed  I9E2) [h e rea /ic r D l a t h  P e n a l t y ); T h e  D e a t h  Pe n a l t y  in  Am ejuca  
120-231 (H. Bedau rev. ed. 1968) [hereafter D e a t h  P e n a l t y  1968J.

'  For supporters’ vie*- of ihc death pcnalry , see, e.g., W . B ern's , F o r  C a rn A L  
P u n is h m e n t  164-76 (1979) (criminals are punished principally for rctribuiion; the 
w o t  are executed out of moral ocom ity); van den Haag. I* D tfm s t o f  ik t LkctX  
Penalty: A L tfa l— P r a ttk a l— M o ra l A nalysis, 14 C u m . L. B u l l  51, 66 (1978) (“ I f 
there b Dothing for the sake of which one may be put to death, can there be nothing 
worth dying for? I f  there b nothing worth dying for, b there any moral value worth 
living for?"); id. ( “ No tod cry can  profess that the lives of its tn era ben arc secure if 
those who did Dot allow innocent others to continue living are themselves allowed to 
continue living —  at the expense of the community."). For opponents’ view of the 
death penaly ,  see. e.g., C . B l a c k , C a t it a l  P u n is h m e n t  T h e  iN rvrT A JU Lm  o r  
C a t r ic z  and M cttaxx (2d cd. 1981) (the process of choosing who dies continues to be 
scandardJexj and mistake-prone); Amnesty International, Proposal fo r  a  P rts id m d a l 
Commission r* d u  D eath P m a lty  in  th t  U n iitd  S to tts  o f  America, in D ea t h  P en ­
a l t y , rupra note t ,  at 375-82 (the death penal7  is a violation of human righu); Am­
sterdam, Capital P un ishm en t, in D e a t h  P e n a l t y , rupra note 1, at 346-58 (capital 
punishment does not undo the wrong done by the murderer, kills some people in error, 
and b discrinuniiorily imposed); Black, Dealh Sen tenet j  and  Our C rim inal Justice 
S y tU n , in D e a t h  P e n a l t y , rupra note 1, at 359-64 (capital punishment u too final, 
brutal, and subject to human fallib ility to be tolerated); SchwarrschiJd, In  OppcnAon ta 
Death Penalty Legislation, in D e a t h  P e n a l t y , rupra note 1, at 364-70 (public that 
argues for the death penal7  b generally uninformed about social facts surrounding the 
penalty and eftea merely responds to seemingly insoluble problem of crime; human 
judgment and human institutions arc too fallible to have absolute certainty Deeded 
before considering executing a person); Yoder, A CAriitvan P m p ic tn * . in D ea th

1221
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death penalty, »ome proponents also argue that the death penalty ta rn 
money because the tost of executing convicted murderers is less than 
the cost of imprisoning them.* This argument is disturbing since it 
reduces thr moral complexity of state imposed killing to a debate over 
dollars and cents. However, since simplistic arguments often sway pub­
lic opinion,' the factual merit of this “ cost-efTcaivc”  justification for the 
death penalty warrants examination.

Assessing the financial cost of capital punishment requires an exami­
nation of the spedal features of capital prosecutions and judicial review 
of capital convictions. Constitutional safeguards that guide the state and 
ensure a fair process for the defendani art of heightened importance in 
capital cases. As the United States Supreme Court repeatedly has 
stated, "death is different."* Consequently, the Supreme Court has re­
quired lhat states accord capita] defendants procedural and substantive 
protections beyond those required for noncapital defendants.

Part 1 or this Comment examines the due process safeguards re­
quired for a constitutional system of state imposed execution. Pan II 
outlines the financial costs of maintaining a constitutional execution 
process. Part I I I  concludes that the execution process costs more than

P e n a l ty ,  rupra note I, i t  370-75 (one way government can keep society's violencr at
i  minimum u to proclaim human lif t inviolate ind prohibit killing even though secular 
justice may teem to unction killing).

’ Set, U.S. D e p a r t m e n t  or J u s t i c e , S o u k c e i o o i  or C r i m i n a l  J u s t ic e  

S t a t i s t i c s  —  19£3, i t  27g (1984) (In fact, 9% of the persont w h o  e x p la in e d  w h )  they 
s u p p o r t  the death p e n a l ty  s ta te d  that j a i l  s e n te n c e s  cor. M a n y  too much mooey.); 
W a s h i n g t o n  R e s e a r c h  P r o j e c t , T h e  C a s e  A g a i n s t  C a p i t a l  P u n i s h  w o t  61 
(1971) ( c o p y  on file with U.C. Davis L ew  R a w )

' S i t Sarat L V idnar, Public Opinion, The D iath Penalty, a n d  tbe E ipktb A * m d -  
n en t: T tsh n £  tbe M c n h c l l  Hypothesis, 1976 W is L  R rv . 171, 195 (finding that 
when death penalty supporters went more informed about capiul puniihroent, ape- 
d il ly  iu  utilitarian upecu, a substantial portion changed their opinion); Thomas, 
Ei{bOi A » -rndnrn ! Challenges to tk t  D tclh  P enalty• T k t  Relevance e f  Inform ed pub­
lic O pinion, 30 Vand L  Rxv. 1005, 1029-30 (1977) (much of public support for 
death penalty nenu from utilitarian belief in iu deterrent cflect —  the strong support 
appears to result from uninformed opinion, and given the lack of evidence of the death 
penalty's deterrent eflect. a far too generous assessment of deterrence; public support 
frequently is del a detailed .factual undemanding of the criminal justice system and 
generally rtfieas attituda and belieft).

‘ Set, e g ., Gardner v. Florida, 430 U.S. 349, 357-58 (1977) (dtations emitted) 
(“ JD)eaih u a djflerent kind of puniihment from any txher which may be impeded in 
th ii country. . . . From the point of via* of the defendant, it i i different in bad iu 
severity and iu  finality. From the point of view of society, the action of the sovereign in 
taking the life of ooe of iu  atiaem also diflen dramatically from any other lepomaie 
sate aaion ").
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imprisoning 1 person for life and notes the ramifications of the death 
penalty for the criminal justice system. Acknowledging that *'du *h is 
different,** the syncm attempts to adapt accordingly. However, it must 
be remembered lhat the death penalty is an alternative punishment; life 
imprisonment, with or without parole, is another punishment. I f  the 
goal is a more effective criminal justice system, rctcntionists should re­
assess the overall practicality and desirability of continuing capital pun­
ishment when iu costs, both financially and morally, undermine the 
system.

I. D e a t h  P e n a l t y  S a f e g u a r d s :  A S c h e m e  t o  P r e v e n t  
U n c o n s t i t u t i o n a l  E x e c u t i o n s

The spectrum of alternatives available to the Supreme Court when 
assessing the constitutionality of the dealh penalty, as with all spectra, 
has two extremes A t one extreme, the Court could rule that the the 
death penalty is per sc an unconstitutional punishment. Although some 
members of Lhe Court favor this v iew / a majority of the justices has 
never embraced this interpretation/ A t the other end of the spectrum, 
the Court could declare that the death penalty is per sc constitutional 
and a matter to be left to the states’ political leaders.' The Court has

* JurJees Marshal! and Brennan look such jld approach in F urm an, The)' con­
cluded that the dead-. penalty was per se unconstitutional as it u always cruel and 
unusual punishment F ira an  v. Georgia, *08 U.S. 238, 305-06 (1972) (Brennan, J., 
concurring); id. at 360-67 (Marshall, J., concurring); ste also Enmund v. Florida, 458 
U.S. 782. 801 (1982) (Brennan, J., concurring); Godfrey v. Georgia, * * 6  U.S. 420, 433 
(1960) (Marshall, J., concurring, joined by Brennan, J.); Lockett v. Ohio, 436 U.S. 
586, 619 (1978) (Marshall, J., concurring); Gardner v. Florida, 430 U.S. 349, 364-65 
(1976) (Brennan, J., rparate opinion); id. at 365 (Marshall, J ., dissenting); Woodson 
v. North Carolina, 428 V S . 280, 306 (1976) (M anha ll, J., concurring); Gregg v. 
Georgia, 428 U.S. 153, 230-31 (1976) (Brennan, J ., dissenting); id. at 231 (Marshall, 
J ., dissenting),

' In F u m a n  three d  the five Justice plurality concluded that the death penalty was 
unconstitutional as appted in Lhe a w  before the Court, but did rxx believe that the 
death penalty was uiw sritutional per se. 408 U.S. at 253, 256-57 (Douglas, J., con­
curring). id. at 309-10 (Stew art, J., concurring), id. at 312-13 (White, J., concurring); 
u x  c L k  Enmund v. FWida, 458 U.S. 782, 798 (1982); Godfrey ». Georgia, 446 U.S. 
420. 428 (1980); Loda: ». Ohio, 438 US . 586, 601 (1978); Gregg t. Georgia, 428 
U S . 153. 169 (1976).

'  In the fcxr dissenting Justices concluded that judicial restraint in review­
ing the death penalty *atuta should be exercised, and changes in death penalty Dw 
should be left to the Wydators. 408 U.S. at 405, 410, 466, 468; u x  tJso Enmund v. 
Florida, 458 U.S. 762.B1-02 (1982) (O ’Connor, J ., dissenting); Lodcrtt ». Ohio, 438 
U.S. 586, 633 (1978) (tehnquin, J., dissenting).
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never endorsed this approach’ and implicitly hat rrjccird it by holding 
mandatory imposition of the death penalty unconstitutional.”  Between 
these extremes lies the Supreme Court’s current approach to death pen­
alty adjudication.

Adjudication in Death Penalt) Cases: Conflicting Tensions 
the Supreme Court

in

The Supreme Court’s concern about the constitutionality of the death" 
penalty derives from the nature of the penalty and the criminal justice 
system. Death differs from other state imposed punishments in its final­
ity and irrevocability." After the sentence is carried out, a factual mis­
take”  or change in the law is irremediable. Because of the severity of 
the death penalty, a critical concern in the Court’s determination of the 
punishment’s constitutionality is iu moral and ethical ramifications.”  
Consequently, the Court reviews the appropriateness of death as pun­
ishment, as well as the constitutionality of the process, w ith in the pa*

• The right to be fret from cruel ind unu ju il punithmenu requires ju d ir ii l enforce­
ment of the eighth amendment. ** ‘The very purpose of the Bill of R ighu w it  to w ith­
draw ecruin subjecu from the viaisitudes of political controversy, to place them beyond 
the reach of majorities and oITidalt and to establish them as legal principles 10 be 
applied by the courts ’ "  Funrusr., 408 U.S. at 266-69 (Brennan, J., concurring) (quot­
ing West Virginia State Board of Edue. v. Barnette, 319 U.S. 624, 638 (1943)); u t  
also Goldberg L  Dcnhowitz, D eclaring the Death Penalty U nconstitutional, £3 
H a b v . L. R rv . 1773, 1782 (1970) (statutory authorisation is not luffirient to constitu­
tionally authorize a punithment).

"  S et Woodson * North Carolina, 428 U.S. 260 (1976) (mandatory imposition of 
the death penalty for first degree murder unconstitutional).

"  See Gregg v. Georgia, 426 U.S. 153, 187 (1976) (death penalty unique in iu 
severity and irrevocability), Furman v. Georgia, 408 U.S 238, 289 (1972) (Brenrtar., 
J., concurring) (unutual severity of death manifested by iu finality and enormity); i i  
at 306 (Strwan, J., concurring) (penalty of death unique in iu  total irrevocability)

”  S e t generally Bedau. M urder, E r r o n  o f  Justice, and  C apila l / ’unuArvm/, in 
D ia th  FlnaLTY 1966, rupra note 1, at <34, u t  also L.A Daily J ., Sept 4, 1964, at 
4, cnl 4 (in 1974, four of the s e v e n  men on N e w  Mexico's death row were later found 
to be innocent —  thry had been convicted on perjured testimony)

"  Coker v. Georgia, <33 U.S. S84, 597 (1977) (“ |T(nt Cormiiution contemplates 
that in the end our own judgment w ill be brought lo bear or, the question of the accept­
ability of the dealh penalty under the Eighth Amendment."); Radm, The J u r isp ru ­
dence o j  D e a th  E v o k in g  S tandards Jo t the C ruel a a d  U nusual P unishm ent Clause, 
126 U . P a . L .  R rv . 969, 1030-33 (1976) (majority d  Court has adopted the view that 
meaning ot "cruelty" is variable and is dictated by • tr ie r ’s present r irw  of cruelty), 
Tao, Beyond Furman v. Georgia The B’ted  For a M orally Based Derision on C apilal 
P unishm ent, 51 N o n t i D a M I L a w . 722, 736 (1976) (moral value of capital punith­
ment should determine the penalty'» constitutionality).

r r r ~
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rimcters of our society's "evolving standard* of decency."" The Court's 
goal is a fair process that scrupulously safeguards a capital defendant's 
constitutional rights. Without the safeguards and judicial review, impo­
sition of the death penalty is unconstitutional."

As a theoretical punishment, the death penalty has been held consti­
tutional." The practical application of the punishment, however, may 
violate constitutional protections. Our evolving standards of decency, 
and the Court's mandate against excessive punishments and arbitrarily 
and capriciously imposed death sentcnoes, may sometimes render the 
death penalty invalid. For example, in Coker v. Georgia," the Court 
held lhat the death penalty for rape was an excessive and therefore an 
unconstitutional punishment. Coker also illustrates the potentially dis­
criminatory application of the death penalty. From 1930 until the 1977 
Coker decision, 455 men had been executed for rape; 405 of those men 
were black." Although not addressed in Coker, the fact that eighty-nine 
percent or those executed for rape were black dearly indicates the po­
tential for discriminatory imposition of the punishment." The like li­
hood for unjust death has led to the Supreme Court's rules governing 
the specific application of the sentence.

The Court’s restrictions on the death penalty were developed only 
recently and require significant judicial involvement. From 1966 to

"  S t t  Trop v. Dulles, 356 U.S. 8 6 , JOJ (1958) (eighth amendment "mun draw iu  
meaning from the evolving standards of decency that marie the progress Df a maturing 
scarry’ ’); u t  a lic Lociett v. Ohio, 438 U.S. 586, 620 (1978) (Marshall, J., coocur- 
ring); Woodson v. North Carolina, 428 U.S. 280, 301 (1976); Gregg v. Georgia, 428 
U.S. 153, 173 (1976); Furman v. Georgia, 408 U.S. 238, 242 (1972) (Douglas, J . ,  
concurring); Comment, T k t  In p z e t  o f  a S lid ing  S ea lt Approach to D u/ P ro e m  on 
Copxial P un iikm sn t L irigchcn, 30 S y r a c u s e  L  R rv . 675, 681 (1979) (to satitf) due 
proem, capital sentencing mus: meet "evolving standards").

"  S t t ,  e.g., G oodposicr, J u d tr ia l R n w  cJ D tz tk  S m t m u t ,  74 J. Cu m  L  L  
C r im in o lo g y  765. 796-602 (1983) (judicial rev iew  implicit in concept of o u t ! and 
unusual punishment, circumscribes potential arbitrariness; i i  required to ensure equal 
protection).

“  In In  n  Kemmler, 136 U.S. 436, 447 (1890), the Coun reasoned that the death 
penalty did not violate the eighth amendment since the death penalty had a long history 
of ire rp unn  in this country. The Coun concluded that eaecuuoo was not tonure, 
basically on the theory that thr death penalty was not consideied cruel and unusual 
when the Bill of Rights was framed.

"  433 U.S 584, 596 (1977).
"  S t t  Radm, C ruel P u n iih n m t a n d  R u p e r t  fo r  P m o n i:  Super D u t P ro em  f v t  

D ta l\ , 53 S C a l L  R ev . 1M3. 1158 n $4 (i960).
"  S i t Funnac *. Georgia, 408 U.S. 238, 256-57 (1972) (Douglas, J .. concurring! 

(death penalty statutes in Fum on were unconstitutional in their operation since death 
•entencn were imposed discriminaiorily).
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1976, largely due io the efforts of the NAACP Legal Defense and Edu­
cational Fund, there was a ten-year hiatus in executions.*' Brcause 
death sentences were not carried out, the Court was not pressured to 
develop a constitutional framework for imposing the sentence. How­
ever, as the public outcry against crime and violence increased,*' the 
Supreme Court again broached the emotional question: when may the 
state constitutionally impose death as a punishment? In answering this 
question, the Court has adopted an ad hoc system of constitutional in­
terpretation.”  The countless possible constitutional challenges”  and the 
infinite variety of circumstances surrounding a murder warrants a casc- 
by-case approach. Although careful drafting of death penalty statutes 
can eliminate some arbitrariness, implementation of these statutes is 
subject to much discretion by prosecutors, judges, and juries. Thus, 
while statutes may specify the special circumstances justifying a death 
sentence,”  only a reviewing court can determine if the sentencer cor-

"  There was i  de facto moratorium from 1966 to 1976 The decline in executions, 
however, began in the 1940’s due to various w a i l forces. For example, doubts ibout 
the morality or capital punishment, the fact that most of Western Europe had aban­
doned the death penalty, empirical evidence lhat undermined she belief that capital 
punishment was effective as a deterrent, and empirical evidence that indicated the ra­
cially discriminatory imposition of the death penalty resulted in the Court’s willingness 
to deliy executions ind consider conitiiutioniJ challenges. See Bedau, Background and  
D n x le fm tn l i , in D e a t h  P e n a l t y , rupra oote 1, at 24-2 5 .

*' See Bedau, American Attitudes Tenrori the Dealh P ena lty , in D e a t h  P e n a l t y , 

rupra note 1, at 67 (national consciousness regarding increase in crime rate began with 
1966 elections, when “ law and order" and "crime in the streets" became important 
political issues).

”  A defendant sentenced to death receives an automatic direct appeal to th: rate 
supreme court. See Gregg v. Georgia, 426 U.S. 153, 196 (1976). Although it is unclear 
whether the Court approved judicial review or constitutionally required it, thr Coun 
has subsequently concluded that one aspect of the death penalty statute in Gregg is no; 
constitutionally required. In Pulley v. Harris, 104 S Ct. £71 (1984), the Court held 
that proportionalit) review, a comparison of the defendant's sentence w ith sentences 
imposed in similar cases, is no: constitutionally required. See in fra  notes 74-77 and 
accompanying text.

** Possible constitutional challenges include. The punishment of death is excessive to 
lhe crime, ue Coker v. Georgia, 433 U.S. 564 (1977); mitigating evidence was ex­
cluded, u e  Lockett v. Ohio, 436 U.S, 566 (1978), the language of death penalt) statutes 
is vague and ambiguous. srr Godfrey v. Georgia, 446 U.S. 420 (1980), the punishment 
b no: penologically justifiable, u e  Enmund v. Florida, 458 U.S. 762, 796-801 (1962).

M For example, California's special statutory rircumronoes, wme of which are luted 
below, specify bow the line should be drawn in PeaaJ Code { 190.2:

(a) The penalty for a defendant found guilty of murder in the first de­
gree shall be death or confinement in state prison for a term of lif t w ith­
out the possibility of parole in any caw in which one or more of the fol-



reedy and constitutionally applied those rircumsianocs in any funicular

198$) Cotl o f  the Death Penalty 1227

lowing speda) drrumrurvoca h u  been charged and spedtlly found 'inder 
Section 190.4, io be true;

(1) Tbe murder w u  intentional ind carried oui for finandal gain.
(2) The defendani w u  previously convicted of murder in tht Hm de­

fie r or second decree . . . .
(3) The defendani h u  in th ii proceeding been convicted of more than 

one ofTense of murder in the Hm or second degree . . . .
(S) The murder w u  committed for the purpose of avoiding or prevent­

ing ■ lawful arrest or to perfect, or attempt to perfect an escape from 
lawful cusiody . . . .

f7) The victim w u  a peace officer . . .  who, while engaged in the course 
of tht performance of h it dutiea w u intentionally lulled, and auch defen­
dant knew or reasonably ihould have known that auch victim w u  a peace 
officer engaged in the performance of hit dutia . . .  and w u  intentionally 
killed in retaliation for the performance of hit ofTieiaJ duties . . . .

( 10) The victim w u  a witneu to a crime who w u  intentionally lulled 
for the purpose of preventing hit testimony in any criminal proceeding, 
and the killing w u  no! committed during the rommiuion, or attempted 
ccmmiiion or the crime to which he w u  a witneu; or the victim w u  a 
witneu to a crime and w u  intentionally killed in retaliation for his testi­
mony in any criminal proceeding . . . .

(14) The murder w u  especially heinous, a trod o us, or cruel, manifest­
ing exceptional depravity, u  utilized in this section, the phrase especially 
heinous, atrodous or cruel manifesting exceptional depravity means a con- 
sdenceleas, or pitiless crime which is unnecessarily torturous to the victim.

(15) The defendant intentionally killed the victim while lying in wait.
(16) The victim w u  intentionally killed because of his race, color, re li­

gion, nationality or country of origin.
(17) The murder w u  committed while the defendant w u  engaged in or 

wu an accomplice in the commission of, attempted commission of, or the 
immedi. ‘.e flight after committing o: ancmpiing to commit the following 
fdooies: .

(i) Robbery in violation of Section 211.
(ii) Kidnapping in violation of Sections 207 and 209,
(iii) Rape in violation of Section 261.
(n ) Sodomy in violation of Section 266.
(v) Tbc performance of a lewd or Lasdrious act upon person of a child 

under the age of 14 in violation of Section 266.
(ri) Oral copulation in violation of Section 266a.
(wii) Burglary in the first or second degree in violation of Section 460. 
(r iii) Anon in violation of Section 447.
( i i )  Tra in wrecking in violation of Section 219.
(IC) Tbc murder w u  intentional and involved the infliction of torture. 

For the purpose of this section torture requires proof of the infliction of 
extreme phyiicaJ pain no mailer how long iu  duration.

(19) The defendant intentionally killed the victim by the adm ininriiion 
ef poison.
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case.1’ The Supreme Court's approach recognizes thai only the couns 
can fully maintain the constitutionally required dividing line between 
capital and noncapital defendants.”

To provide for a constitutional execution system while protecting the 
rights of capital defendants, the Court has placed a burden upon the 
judicial system to review individual claims with exacting scrutiny. Vet 
unless one adopts the extreme positions of the spectrum —  per se un* 
constitutional or per se constitutional —  the ad hoc approach is essen­
tial. The following section describes the Supreme Court’s attempt to 
constitutionalize the penalty: to limit its scope and to prevent its arbi­
tral-)' and capricious application.

B. Due Process for Death
Recognizing the inherent problems in imposing the death penalty, 

the Supreme Court has adopted what as been called a “ super due 
process''1' approach to capital punishment procedures. This approach

fb) Ever) person whether or not tht actual killer found guilty of inten­
tionally aiding, abetting, counseling, commanding, inducing, aolidting. re­
questing. or assisting any actor in the commission or murder in the first 
degree shall suffer death or confinement in suit prison for a term of life 
without the possibility of parole, in any case in which ont or more of the 
special rircumstance* enumerated in paragraphs (1), (3), (4). (5), (6 ), (7),
(6 ). (9). (10). ( 11 ). (12). (13). (14), (IS), (16). (17), (18). or (19) of subdi- 
vision (a) of this section has been charged and specially found under Sec­
tion 1904 to be true . . . .

C a l .  P l n a l  C o d e  } 190.2 (West S u p p  1985).
"  A recurring issue is whether a jury can sufTicieni)y underrand a ra tu te , iu ac­

companying instructions, and then subsequently conclude fairly that a defendani falls 
within the class of individuals that the legislature has deemed eligible for execution As 
the Coun concluded in Godfrey v. Georgia, 446 U.S <20, 433 (1980). the aggravating 
factor that death qualified the defendant could d o : b e  applied in a principled way to 
distinguish the defendant’s case from the many cases in which the death pcnalt) was 
no: imposed

Additionally. studies generally condude thu the language of jury instructions u very 
difficult for ju ron to understand and can frequently lead to improper verdicts S tt . t.g. 
Severance, Greene L  Loft us, Toward C rim inat J v n  Instruction T io l  J u r o r i  Can Un­
derstand, 75 J. C u m . L. 8c C x i m i n o l o g v  19E. 202 (1984) (studio find that jurors 
underrand only about One-half of legal instructions they are given; many criminal trial 
verdicts re lire, mi tun demandings of juror's role and of what the lav. requires).

** In Zant v. Stepheni. 462 U.S 862, 878-80 (19S3) the Court reaffirmed the neces­
sity of appellate review of tht taiienoer's initial decision lhat a defendant is among the 
dass of persons that the legislature has deemed eligible for execution.

*' The eoncrpt of super dur proem for death ra im dng  procedures u a theory de­
rived from the Court's condution that capita) trials require increased and unique pro­
cedural safeguards S t t  Radin, rupra note IE, at 11<3-<E



first surfaced in Furman v. Georgia" in which the Court held that 
arbitrary- and capricious application of the death penalty was itself 
cruel and unusual punishment.”  Tiie Court has since fashioned sub­
stantive and procedural protections to ensure that the death penalty is 
not imposed unjustly.’0 In prescribing a constitutional procedure, the 
Court has focused on three major concents.

I. Cruel and Unusual Punishment
The eighth amendment to the United States Con titution prohibits 

the state from inflicting cruel and unusual punishments.”  Although the 
Supreme Court has struggled to define this concept,”  changing mores 
have prevented any static interpretation.”  The difficulty is lhat what 
constitutes cruel and unusual punishment largely reflects prevailing so­
cietal attitudes.”  Nevertheless, the death penalty, because of society’s
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11 S tr Fum an v. Georgia. 408 U.S. 238 (1972): infra notes 36-41 and accompany­
ing text; u t  e lse R»din, rupra note 18, at 1130.

n F urm an. 408 U.S. al 239-40; s t t  also Radin, rupra note 18, at 1144 (a process 
can be as unconstitutionally cruel as the event ii authorizes).

“  The Court has continued to espouse th t need for super due process in death pen­
alty sentencing to prevent aroitrar; imposition of the death penalty. S t t Radin, rupra  
note 16, at 1144.

"  "Excessive bail shall not be required, nor excessive Tines imposed, nor cruel and 
unusual punishments inflicted "  U.S. C o n s t , amend. V III . The eighth amendment 
was incorporated into the fourteenth amendment and made applicable to the states in 
Robinson v. California, 370 U.S. 660 (1962).

"  In F u rm a n , Justice Brennan noted lhat lhe Court has found only three punish­
ments unconstitutional since adoption of the eighth amendment: Robinson v. California, 
370 U.S 660 (1962) (imprisonment for narcotics addiction); Trop v. Dulles, 356 U.S. 
86 (1958) (expatriation for wartime desertion); Weems v. United States, 217 U.S. 349 
(19)0) (12 years in chains at hard and painful labor for falsifying a public document). 
F urnar., O i  U.S at 282. The nine separate opinions in F u m a n  illustrate the difli- 
cu’ ty of defining what constitutes cruel and unusual punishment. S t t  infra note 3E.

11 In Weems ». United Slates, 217 U.S. 349, 373 (1910), the Court stated that 
"|t]ime . .  . brings into existence new conditions and purposes,"- and that when apply­
ing the Conrjtu tion "our contemplation cannot be only of what has been but of what 
may be." The Coun further noted that what constitutes cruel and unusual punishment 
changes as “ public opinion becomes enlightened by a humane justice." Id. at 378. Fol­
lowing this position in Trop v. Dulles, 356 U.S. 8 6 , 101 (1958), the Coun concluded 
lhat the eighth amendment derived its meaning from “ the evolving sundards of decency 
lhat mark the progress of a maturing society."

H S t t Bedau, H 'Unfjr to a Persecution: T h t Death Penalty a n d  th t Dawson Fh>t, 8 
BlaOc L  J. 7, 19 (1983) (moral attitudes of society have banished such punishments 
as branding, flogging, and maiming people); u t  also Vidmar 6t Ellsworth, P u k lu  
Opinion a n d  th t  Death P enalty, 26 S t a n . L  R tv . 1245, 1246 (1974) (interpretation 
of the nghth amendment's prohibition of cruel and unusual punishment appears to
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changing bd ic fi, the moral issues it raises, its questionable penological 
justification, and its finality and severity, inevitably requires the Court 
to determine whether it constitutes cruel and unusual punishment.”  
The eighth amendment's cruel and unusual prohibition has therefore 
become the focal point for resolving the constitutionality of any given 
death sentence. Interpreting the eighth amendment, the Court has con­
cluded that some slate procedures for imposing the death penalty are 
unconstitutional and that death is a cruel and unusual punishment for 
some crimes. In both areas, the Court has found that certain state stat­
utory schemes fall w ith in the unconstitutional per se end of the spec­
trum. However, the Court also has concluded lhat with sufficient safe­
guards, a process for imposing death may be constitutional.

In Furman v. Georgia* the Supreme Court declared, for the First 
time, that the death penalty as then imposed”  constituted cruel and 
unusual punishment. In nine separate opinions, the Justices attempted 
to define cruel and unusual punishments.”  A plurality of the Justices 
found that the death penalty was unconstitutional as applied in the

include assessment of sodeiy’s values). A rtccm Gallup Poll found lhat 70* of Ameri­
cans favored capital punishment However, if life imprisonment without parole were a 
certainty, the luppon fell lo 50«; and a similar decline occurred (lo 51 %) if evidence 
were to show lhat the death penalty did no: deter. Sacramento Bee, Feb. 3,1985, Pi. A, 
at 25.

"  In Furman, Juitice Brennan concluded that inherent in the cruel and unusual 
dause are the principles that a aevert punishment musi doi br unacceptable to contem­
porary society, a punishment is unconstitutionally excessive if a significantly less severe 
punishment adequately achieves the purpose for which the punishment is inflicted, a 
punishment musi no: by its severity degrade human dignity, and punishment cannot be 
inflicted arbitrarily. Furman, 408 U.S. at 261-B2 (Brennan, J ., concurring).

* 408 U.S. 238 (1972).
*' In McGautha v. California, 402 U.S. 183, 196, 199 (1971), decided just one year 

before F u n ru in , the Supreme Court rejected the petitioner's assertion that nandardJcs! 
imposition of the dealh penalty was a constitutional violation. The Coun concluded 
lhat standard!ess discretionary judgment on the facts of each case was the only way io 
distinguish which crimes warranted executing the defendant and which defendants de­
served dealh.

“  A plurality of five Justices agreed in the per curiam judgment. Three Justices 
concluded that the death penaJry was unconstitutional as applied in the cases before the 
coun. but did not believe the death penalty was unconstitutional per ae. Id  at 256-57, 
310, 311. Justice Stewart found that in these cases, the dealh penalty was unconstitu­
tional because it was wantonly and freakishly imposed. Id . al 310. "These death 
le n ie n c e s  arc cruel and unusua] in the some way that being struck by lightning is cruel 
and unusual . . . .  (TJhe petitioners art among a caprioouiJy selected random handful 
upon whom the sentence of death has in fact been imposed.'’ Id . at 309-10. Justice 
Douglas also found the death penalty unconstitutional as applied in these cases.
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cases befon: ihc Court. The Justices who formed the plurality found 
that a dcaLh penalty statute that leaves to judges and juries standardless 
and uncontrolled discretion to decide whether someone should live or 
die constitutes cruel and unusual punishment.”  The Furman plurality 
focused on a number of unconstitutional results with the then existing 
death penalty scheme. Justice Douglas found that the imposition of the 
death penalty was “ pregnant w ith discrimination."411 Justice Stewart

People live or die, dependeni on the whim of one man or of 12 . . .  . 
(T jio e  discretionary statutes are unconstitutional in their operation. The) 
m  pregnant with discrimination and discrimination is an ingredient not 
compatible w ith the idea of equal protection of the laws lhat is Implicit in 
the ban on “ cruel and unusual punishments."

Id . at 233, 256-57. Justice White concluded lhat th t death penalty statutes involved in 
these cases violated the eighth amendment because as administered, "the penalty is so 
infrtquesd) imposed lhal the threat of execution is loo attenuated to be of substantial 
service to criminal justice." Id . at 313. He believed that if a punishment does not meet 
the local esds it w is deemed to serve, in the case of death, it would mean the “ point* 
less and mxdlcss extinction of life w ith only marginal contributions to any discernible 
social or public purposes." Id . at 312. Justices Marshall and Brennan found the death 
pcnalt) per x  unconstitutional as il is always cruel and unusual punishment. Justice 
Brennan, stating that the death penalty ij "fatally offensive to human dignity,"  con­
cluded that the punishment of death is always

“ jc)ruc] and unusual," and the States may r>o longer inflict it as a punish­
ment for crimes. Rather than k ill an arbitrary handful of criminals each 
year, tht Stales w ill confine them in prison. “ The State thereby sufTen 
nothing and loses no power. The purpose of punishment is fulfilled, (rime 
is repressed by penalties of just, no! tormenting, severity, iu repetition is 
prevented, and hope is given for the reformation of the criminal."

Id . at 303-06 (quo;ing Weems v. United States, 217 U.S. 349, 381 (1910)). Justice 
Marshal1, after a thorough explanation of the evolving meaning of cruel and unusual 
and a decussion of the history of capital punishment in the United Slates, concluded 
that the death penalty per se violates the eighth amendment as it is an excessive and 
unnecessary punishment. Id . at 358. Additionally, he concluded lhal the death penalty 
"lhocks the consacnoe and sense of justice" of an informed public and is therefore 
unconrJtuboru! as it is “ morally unacceptable to the people of the United States at this 
time ir. thei* .''jstory," Id. at 360-61. The four dissenting Justices asserted thu changes 
in the Lr» regarding the extent of imposing the death penalty were better and more 
appropriady made in the legislature. Id . at 403. The nine Justices, in at many opin­
ions. attempted to define whether a punishment is cruel and unusual. Turmon prrsenu 
a good example of the difficulty in defining the te ns.

"  Although each stated a different reason for his conclusion, Justices Douglas, 
Stcwan, a a d  White found that the death penalty violated the eighth amendment’s pro­
hibition cf cruel smd unusual punishment, as it was imposed arbitrarily and capri- 
oouily. Sar rupro  note 38. In Turman, three petitioners sentenced to die were before 
the Coun Two were sentenced ponuant to Georgia law; one was convicted of murder, 
and one was convicted of rape. The third petitioner was convicted of rape pursuant to 
Texas law.

“  408 US. at 257.
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believed that the death sentence violated the eighth amendment if it was 
' wantonly and freakishly imposed, as arbitrarily as if the defendani 
were “ struck by lightning.,,‘ l Although not ruling the death penalty 
unconstitutional per se, the / ‘unman majority did hold that, at a m ini­
mum, death penalty statutes must provide some rational basis for decid­
ing who shall live and who shall die.

Forman invalidated death penalty statutes in over three-fourths of 
the states and in sections of the Federal Criminal Code.*1 States re­
sponded by reenacting dealh penalty statutes along two different lines 
to avoid the arbitrariness found unconstitutional in Furman. One 
scheme involved statutes lhat provided juries with guidelines for impos­
ing the death penalty.'1 The second method provided mandatory death 
penalty statutes lhat theoretically would remove all sentencing discre­
tion from the sentencer." In formulating eighth amendment require­
ments for imposing the death penalty, the Supreme Court ultimately 
resolved the constitutionality of both approaches.

A constitutional process for determining how and upon whom the 
death penalty is imposed requires that a state’s death penalty statute 
provide guidance to lim it the ju ry ’s discretion. In Gregg v. Georgia,“  
the Court reviewed Georgia’s guided discretion statute. Concluding that 
the death penalty is not per se unconstitutional, the Coun found the 
constitutional infirmities of the Furman statutes could be corrected by 
providing juries with proper guidance, providing the defendant with a 
bifurcated proceeding, and entitling the defendant sentenced to death to 
an automatic direct appeal to the state supreme coun." Thus, Gregg 
established a constitutional scheme for imposing the dealh penalty. 
First, the statute authorizing the penalty must outline the aggravating 
factors that warrant the death penalty, thus guiding the scntcncer's dis­
cretion.'’ To impose the sentence, the sentencer must find at least one

•• Id. s i  3 0 9 .

41 In  each o f these ju risd ic tions, the sentencing dioicc o f death  w as left to the sen- 
te n te r 's  u n g u id cd  discretion. Stt  N oie, Capilal Punishmmi- A Rrviru of Recent S u ­
preme Ctmrt Decisions, 52 N o t r e  D a m e  L aw . 261, 273 (1976).

"  See infra Doles 45-54 tn d  accnm panj-ing tex t, set also M o d e l  P e sa L  C o d e  
§ 21 0 .6  co m m en t, t l  156 n.144 (15 n a te s  enacted guided d iscretion  statu tes in response 
lo  Furman).

“  Set infra notes 59-61 tn d  ta x tm p a n jin g  text; ue also M o d e l  Pen 'U . C o d e  
{ 21 0 .6  co m m en t, t t  156 n .145 (18  n a te s  enacted m a n d a to r /  d ea th  pcnah) sta tu tes in 
response  to Furman).

“ 426  U S . 153 (1976).
-  Id. i t  195, 206-07.
"  The Georgia statute, ts quoted in G r/jy , 426 U.S. t t  165 n.9, listed the following 

aggravating rircumvunccs:
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of ihc factors present.*' Second, lhe defendant should receive a bifur­
cated trill:*' one proceeding to determine the defendant’s guilt, and if 
found guilty, a second proceeding to determine and impose the sen­
tence. At the sentencing proceeding the defendant may provide the sen- 
tcncer with additional information that would not be admissible at the

(t) The ofiense of murder, rape, armed robbery, or kidnapping w u  
commuted b) a person w ith a prior record of conviction for a capital fel­
ony, or the ofTense of murder waj committed by a person who has a sub- 
axnual history of serious assaultive criminal convictions.

(2) The offense of murder, rape, armed robbery, or kidnapping was 
committed while the offender was engaged in the commission of another 
capital felony, or aggravated battery, or the ofTense of murder was com­
mitted while the offender was engaged in the commission of burglary or 
arson in the first degree.

(3) The offender by his an o f murder, armed robbery, or kidnapping 
knowingly treated a great risk of death to more than one person in a 
public place by means of a weapon or device which would normally be 
hazardous to the lives of more than one person.

(4) The offender committed the ofTense of murder for himself or an­
other, for the purpose of receiving money or any other thing of monetary 
value.

(5) The murder of a judicial officer, former judicial officer, disirin at­
torney or solicitor or former d istrin attorney or solicitor during or because 
of the exercise of his official duty.

(6 ) Tiie offender caused or directed another lo commit murder or com­
mitted murder as an agent or employee of another person.

(7; The ofiense of murder, rape, armed robbery, or kidnapping was 
outrageous!) or wantonly vile, horrible or inhuman in lhat it involved tor­
ture. depravity of mind, or an aggravated battery tc the victim.

(8 ) The offense of murder was committed against any peace officer, cor- 
rtsziens employee or fireman while engaged in the performance of his offi­
cial duties.

(9) The offense or murder was committed by a person in, or who has 
escaped from, the lawful custody of a peace officer or place of Lawful 
confinement.

(10) The murder was committed for the purpose of avoiding, interfering 
with, or prcvenung a Lawful arrest or custody in a place of lawful confine- 
■eat, of himself or another.

Act of Mar. 28, 1973. No. 74 { 3. 1973 Ga. Laws 159. 163-65 (currently codified at 
C a . Cbot M k . f  27.25 34.1(b) (1983)).

“  According :o the Georgia statute, even if  the sentencer identifies an aggravating 
drcunvcmcr. it may nonetheless choose not to impose the death sentence. It may in­
stead ■* tenet the capital defendant to life in prison G a . C o d i  Ann". $ 27-2534 .1(b) 
(1983) (death penalty “ may be authorized"). Consequently, the Georgia sutuie pro- 
r id a  Kse general guidelines for the sentencer, but also leaves a legal option should the 
jury brtoe the specific defendant does not deservt to die.

" Ufi at 163.
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guilt tria l, thereby increasing the probability of imposing an appropri­
ate sentence.*' The third safeguard, automatic state supreme court re­
view,'"  ensures lhal the sentence resulted from application of the statu­
tory guidelines, and not from arbitrary factors." Satisfied with these 
provisions, the Court upheld Georgia’s guided discretion statute ”  be­
lieving that it would prevent juries from wantonly and freakishly im­
posing the death sentence.*'

Although the Court approved the guided discretion approach, a 
guided discretion statute may still be constitutionally infirm. For exam­
ple, the statutory language and ju ry instructions that guide sentencer 
discretion must not be ambiguous. In Godfrey v. Georgiathe defen­
dant argued that the aggravating factor used to justify his death sen­
tence was unconstitutionally vague." The Coun agreed, chastising the 
Georgia Supreme Court for affirming a death sentence that could not, 
in a principled way, be distinguished from the many cases in which the 
death penalty is not imposed.*’ Although the Court may have remedied 
the error for Godfrey, the case illustrates the problems that surround

“  Id . at 195.
*' The Georgia Supreme Coun is io consider the punishment, «s well as errors enu­

merated by the appeal- The coun is to determine whether passion, prejudice, or any 
other arbitrary factor influenced the choice of death, whether the evidence rupporu the 
aggravating factor lhal permits the imposition of death, and whether dealh is dispro- 
ponionatc or excessive when compared with penalties in lim ilar crimes, considering the 
offender a n d  the oflen>e. G a . C o d c  A n n . |  27-2537(b), (c) (1963).

"  Noie, C or.jtitutum al P ro u d u r t J o t th t /rporihor. c / th / D talh  P tnalt) —  
Godfrej v. Georgia, 30 De Pau l L  R rv . 721, 726 (1961) (purpose of au.otnaiic re­
view is to "correct any deviation from consistent jury sentencing") |hcrea!tcr, Note, 
C onstitu tiona l P ro u d u rt] .

”  C r/gg. 426 UJ>. at 206-07.
** The Coun reviewed and upheld two other guided disorxion statutes thr same dav 

as C r tr r . Jure* v. Texas, -426 U.S. 262 (1976), Proffitt v. Florida, 421 U.S. 242 
(1976).

"  446 L'.S 420 (I960),
u The statutory aggravating rireumstancr permitted the imposition of death if the 

defendant was convicted of murder and if it was found beyond a reasonable doubt that 
the offense "was outrageously or wantonly vile, horrible, or inhuman in that it involved 
tonure, depravity of mind, or an aggravated battery to the victim." Aa ef Mar. 28, 
1973, No. 74, { 3, 1973 Ga. Law i 159, 163-65 (currently codified at Ga Code { 27- 
2 5 34.1(b)(7) (1963)). In G odfrrj, tht defendant shot hit estranged wife and his 
mothcr-in-iaw. He immediately notified the authorities and asted them lo p id him up. 
446 U.S. at 425.

"  446 U.S. at 433; u t  elso Note, Corutirutionel P r o u d u r t , r u fr e  note 52, at 730 
(Coun's attention was on role and responsibility of su it supreme coun in sentencing 
process)
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the death penalty."  While guided discretion statutes may be theoreti­
cally constitutional, their language and application may still produce 
unconstitutional results.

In addition to Georgia’s method for avoiding the Fuman result, the 
Coun tested the constitutionality ol removing all discretion from the 
sentencer. The Court in Woodson v. North Carolina”  invalidated a 
mandatory death penalty statute because the process was unconstitu­
tional. The Coun stated that the mandatory process would result in an 
arbitrary and wanton imposition of the death penalty, since the proce­
dure would lead to "refusal of juries to convict murderers rather than 
subject them to automatic death sentences."1' The procedure violated 
the eighth and fourteenth amendments because it treated "all persons 
convicted of a designated offense not as uniquely individual human be­
ings, but as members of a faceless, undifferentiated mass to be subjected 
to the blind infliction of the penalty of d e a th .T h u s , the Court recog­
nized the need for some ju ry  discretion when imposing the death pen­
alty. Subsequently, the Court addressed the degree of discretion permit­
ted for the sentencing portion of a constitutionally imposed death 
sentence.

In Lockett v. Ohio** the defendant contended that the Ohio death 
penalty statute was unconstitutional because it prevented the ser.tcnccr 
from considering the defendant’s mitigating factors.*’ The defendant ar-
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M As Jusiict While noted in his dissent, th t majority adopts the argument "  'that no 
Batter how efTenive the death penally may be as a punishment, government, created 
and run as it must be by humans, is inevitably incompetent to administer i t , ' "  446 U.S. 
K 456 (White, J., dissenting) (quoting Crxgg, 428 U.S. at 226 (White, J., concur- 
nag.)). White's words imply a frunration with a system that w ill not permit the impo 
jrjoc ot a theoretically constitutional penalty. Gregg, 428 U.S. at 226 (1976) (White, 
J., concurring in judgment) (human incompetence cannot be accepted as a proposition 
of constitutional law).

-  426 U.S. 280 (1976).
“  Id . at 290. 303.
“  Id. at 304. In Roberts v. Louisiana, 428 U.S. 325 (1976), derided the same day as 

fitodson, the Coun also found Louisiana's mandatory death penalty statute unconsti- 
txdocal, for the same reason put forth in Woods cn.

“ 438 L\S . 566 (1978).
“  Lockett waited in a getaway car while hex three co-parti ci pan u robbed a pawn- 

s*>op. During the robbery, the pawnbroker was accidentally killed. Lockett's role in the 
eruwe as getaway driver was sufficient to convici bcr of murder. Lockett's case also 
presented the issue whether the death penalty was an unconstitutional punishmen' for 
a o-felon in a felony murder who did not kill. Tbe Coun did r>o< have to deride this 
mac since it found Lockett's sentence unconstitutional on other grounds. However, a 
•uwfcer of the Justices discussed whether death could be imposed when the defendant 
4d ■«  intend the death of the victim. Id . at 613-16, 624.
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gucd that her tenlenct was invalid sinct lhe mitigating fanors she of­
fered —  her age, lack of specific intent to cause death, and relatively 
minor part in the crime —  justified a sentence less than death.*' The 
Coun reversed Lockett’s death sentence because a capital sentencing 
statute that prevents a sentencer "from giving independent mitigating 
weight lo aspects of the defendant’s character and record and to circum­
stances of the offense proffered in mitigation creates the risk that the 
death penalty w ill be imposed in spite of factors which may call for a 
less severe pcnalty.’" ‘

In addition to regulating the process by which a death sentence may 
be imposed, the Court has concluded lhat a death sentence may only be 
imposed i f  proportionate to the crime. In Coker v. Georgia, the Court 
concluded that the eighth amendment prohibits "punishments . . . that 
arc 'excessive1 in relation to the crime committed."*' An excessive, and 
therefore unconstitutional punishment, is one that "(1) makes no mea­
surable contribution to acceptable goals of punishment and hence is 
nothing more than the purposeless and needless imposition of pain and 
suffering; or (2) is grossly out of proportion to the severity of the 
crime.’" ’ Applying this standard, the Court held that death was an ex­
cessively disproportionate penalty for the crime of rape."

In 1982, the Court again considered the class of persons who may be

*' Id . at 597.
“  Id. al 60S. Unlimited mitigation and individualized sentencing b another attempt 

by the Coun to ensure lhat the most appropriate scntencr ts imposed However, accord­
ing to some commentators, the Lockett derision returned to sentencrrs the dismetion 
that F urm an held resu lt'' in the unconstitutional imposition of death. Sec, e.g., Radm, 
supra note 18, at 1153-5. 'death is not a permissible punishment since fairness re­
quires flexibility and nonai ariness, requirements lhat vary inversely to cad. other). 
Odiers assen lhat the two derisions arc reconcilable See, e.g., Hertz L Weisberg. In  
M itigation o f  the P en c il) o j Death: Lodtcit v. Ohio and the C apital Defendant's R ight 
to Consider atior, o f  M itigating Circumstances, 69 C aU T . L. R rv . 317, 373-76 (1981) 
(eighth amendment docs not require that the disarJon to aflord mercy be guided). As 
one author noted, the emphasis in Lockett was on the importance of providing unlim­
ited m itigation, and on individualizing the sentence, F urm an onl) prohibits arbitrary 
and capricious imposition of death, not capricious imposition of merry. See Comment, 
D ark Year or. Death, Row: Guiding Sentencer Discretion A fter Zant, Barria), a n d  
Harris, 17 U .C. D a v i s  L. R rv . 689, 698-99 ()9W ) (as it b only in the aggravation of 
the sentence that a defendant receives death, the Court distinguished between permit­
ting discretion in mitigation, and limiting discrrion in aggravation). Nonetheless, as a 
result of Lockett, the reviewing court must ensure that the defendant's mitigating fac­
tors were considered, while preventing a sentence based on arbitrary factors

-  <33 U.S. 5 « , 592 (1977).
• ' Id .
M Id . at 598.
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constitutionally sentenced to death. In Enmund v. Florida*' '.he Coun 
concluded that an accomplice defendant convicted of Tint degree murder 
cannot be punished by death unless the state proves an intent to kill. 
The Coun reiterated that to be constitutional a death sentence must be 
(1) proponionate to the severity of the crime,,c and (2) pcnologically 
justifiable, that is, serve the purposes of retribution and deterrence.n 
The Coun found neither constitutional requirement satisfied by execut­
ing a person who neither killed, intended to kill, nor attempted to kill. 
Although a state can still charge an aider or abettor with first degree 
murder under the felony-murder doctrine,”  it may not impose the 
death penalty unless the defendant had the intent to kill. Imposing the 
death penalty by using felony murder’s legal fiction of presumed intent 
to kill is unconstitutional.”

In its effort to maintain a constitutional execution system, the Coun 
has designed procedures that lim it th : arbitrary and capricious imposi­
tion of the death penalty. D irect review by the state supreme coun was 
considered one means of achieving a constitutional system. However, in 
Pulley v. Harris" the Court decided lhat the eighth amendment did 
not require proportionality review. Proportionality review is •> sentenc­
ing comparison by the state supreme court between the defendant’s sen­
tence and the sentences imposed in similar cases.”  Justice White w rit­
ing for the Court observed that although Gregg's guided discretion 
statute included a proportionality review of a death sentence by the 
state supreme court as a safeguard against ju r)’ inconsistency, it was not

•• 458 L S .  762, 797 (1962); s t t  o h o  People v. Carda, 36 Cal. 3<! 539, 684 P.2d 
626, 205 Cal. Rp:r. 265 (1964) (C arlos decision, requiring an instruction on intent to 
kill when the special circumstance is tried to a jury , ihall apply retroactive!) to all cases 
not yet final), Carlos v. Superior Coun, 35 Cal. 3d 131, 672 P.2d 662, 197 Cal. Rptr.
79 (1963) (proof of intent to kill or intent to aid a killing is essential to establish a 
felony-murder special circumstance under the California dealh penalty uatute), Note, 
Enmund Florida: T k t C onstitu tionality  o f  Im posing t h  D ia tk  P tnalty Upon a Co- 
Ftlor. a  F th n  > M u r der. 32 D e P a u l  L . R e v . 713, 734-35 (1983).

"  4 58 L’ .S. at 785, 798.
’ • IL  a: 798-99.
”  Fdooy murder is a killing or unintended death during the commission or at­

tempted eocnmistion of a felony. S t t .  t.g ., W. L a F a v e  & A  S c o t t , J * . ,  H an'DBOOX 

os' Cxdcisa l L a w  { 71, at 545-58 (1972).
"  451 LLS at 799-801.
’ * 1W S. Ct. 671, 881 (1984).
"  S «  iL at 674. A controversy regarding proportionality is whether the comparison 

pool includes only other cases resulting in death judgments, all cases in which dealh 
was a passible punishment, or variations between these categories. Comments on earlier 
draft (rut Michael M illman. Executive Director, CaJ Appellate Project (Feb. 11, 
1985) (aipy on file with U.C. D avis L ew  R tv irw ).
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required for a constitutional capital punishment achcme.’* Observing 
lhat discretion is adequately guided by requiring the ju r) to find at 
least one special circumstance, that no procedure is perfect, and that 
occasional aberrations are inevitable, Justice White concluded that the 
potential for arbitrary and capricious imposition was not significant.”  

The Supreme Court’s treatment of the cruel and unusual punish­
ments prohibition raises the difficult question of how to ensure a just 
and fa ir dealh sentence. The Coun has developed some contours for 
answering that question —  too much or too little discretion is unconsti­
tutional —  but unresolved areas persist.”  W ith new studies presenting

’ * H a r r i i, 104 S. Ct. i t  873.
”  Id . at 881. As Justice White noted, J u rti v. Texas, 428 U.S. 262 (1976). a case 

upholding a guided discretion statute derided the u m r  day as Gregg, did do : include a 
proportionality review, H arris, 104 S. Ct at 878. However, Texas' death penalty 
acheme included review by the Texas Supreme Court, and as the Ju rek Coun noted, 
Texas had provided I or the evenhanded, rational, and consistent imposition of death. 
Id . at 878; J u r tk , 426 U.S. at 276. Consequently, as the concurrence suggests, H arris  
may imply the necessity of aome form of judicial review, H a rris , 104 S. Ct al 861-82, 
pn icu la r ly  because the decision was limited to proportionality review. Id. at 879. In 
fan, the Coun itself has reviewed death penalty cases by comparing capital sentences in 
aimilar cases. See, e.g., Comment, Dark Year on Death Row: G u id in g  Sentencer D is­
cretion A fter Zant, Barclay, a nd Harris, 17 U.C. D a v is  L. R rv . 689, 727 (1964).

The H arris decision is dismaying because it suggests lhat aome arbitrary and capri­
cious death sentences will be tolerated. As Justices Brennan and Marshall emphasized 
in their dissent, compelling evidence indicates that the death penalty violates the eighth 
amendment tince racial discrimination influences the application uf the penalty. 
H arris, 104 S. Ct. at 867-86; u e  abo Spencer v. Zant, 715 F.2d 1562 (1963) (case 
remanded because disirici coun did no; adequately analyze petitioner's data that death 
penally was disproportionately imposed based on factors of race, sex, and poveny). 
Consequently, the) conclude that a system without proportionality review by a coun of 
statewide jurisdiction will necessarily result in arbitrary, capricious, and therefore 'un­
constitutional, imposition of the death penalty. H a m s , 104 S. Ct. at 8 8 6 .

"  There are countless examples of arbitrary and capricious imposition of tht death 
penalty. Some of the faciors that commentators have isolated indudc. (1) prosecutorial 
discretion, u e  Bedau, rupra note 34, at 25; Patcroosier, Race o f  Victim end Location 
o f  C rim e ; The Decision to Seek the Death Penalty rr. South C aro lina , 74 J. CxiM L. 
L  C r i m i n o l o c v  754, 764-85 (1983) |hereafter Paternoster, S ou th  Carolina], Pater­
noster, P roiecutoria l Discretion in Requesting the Death P enalty: A Case o f Virnm- 
B ased R acia l D i s c r im in a t io n .  IB  L a w  L  So c ’v R r v ,  437 (1984) (hereafter Paternos­
ter, Prosecutorial Discretion]; Note, D u ere turn and  the C onstitutionality o f the H'rw 
D eath Penalty S td tuU t, 87 Haxv. L. R rv. 1690, 1714, 1716 (1974); (2) race of the 
defendani, u e  Bedau, The Law s, the Crimes, and  the Executions, i n  D l a t h  P l n a i .t y , 

supra note 1, at 32; Browning, The Hew Death Penalty S ta tu tes: Perpetuating a 
Costly M yth , 9 G o n z . L. R rv. 651, 661 (1974); Note, C onstitu tional Procedure, rupra  
note 52, at 733; (3) poveny of the defendant, u t  Greenberg, Caprilal Punuhm rnl as a 
System , 91 V a x t  L .  Rrv. 906, 910 (1962); (4 )  race o f the victim, Bowen h  Pierce,
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compelling evidence that death sentences continue to be imposed dis* 
criminatorily and arbitrarily,”  the cruel and unusual prohibition w ill 
continue to be a focal point for resolving the constitutionality of capital 
punishment.

2. Ineffective Assistance of Counsel
The constitutional guarantee of effective counsel in death penally 

cases derives from both the sixth and eighth amendments. The sixth 
amendment provides that in "a ll criminal prosecutions, the accused 
shall enjoy the right . . .  to have the assistance of counsel.,,,c However, 
the eighth amendment is also implicated since a death sentence due to 
ineffective assistance would constitute a cruel and unusual punishment. 
Effective assistance is necessary to ensure that a capital defendant re­
ceives the super due process" that the Constitution requires."  When

A rbisrarineis and Z Ju m m in afifrn  U nder Post-F u rm a n  Capiusl Statutes, 26 C r / m c  i t  
D l l in q . 563 (I9 6 0 ), (5) ju r ) ' com position , see Death Qualification, 8 L aw  & H u m a n  
B eh a v . 1 -195  (1984); S c h n a p p c r, T aking W itherspoon  Seriousl): The Search /o r  
D eath-Q ualified Jurors, 62 T e x . L . R rv . 977 (1984).

”  Bowers, The Pervasiveness o j  A rb itrariness a n d  Discrimination Under Post- 
Furman C apita l Statutes, 74 J. C r im . L . i t  C r im in o l o c v  1067 (1983); Jameson, 
Ethnic B ackground M ai In fiuence  J u r o r s ' Decisions, 16 T r ja i , Mar. 1980, at 11; 
Paternoster, South C arolina, supra note 78; Paternoster, Prosecutorial Discretion, 
rupra note 78; Zeiscl, Pace Bias tn the A dm inistration  o j  the Death Penalty: The 
Flomdc Escpener.ee, 95 H a rv . L. P*rv. 456 (1981). A j Justice Brennan noted in his 
dissenting opinion in H arris, rudics continue to suggest that discrimination by race of 
the defendant, race of the victim, gender, socio-economic status, and geographical loca­
tion within a state, are factors applied in deciding who dies. H arris, 10-4 S Ct. 871, 
8 8S (1964).

** U .S . C o n s t , am end V I .
*' As previously indicated, the constitutionality of the death penally depends upon 

compliance w ith the safeguards designed to prevent unjust executions. See rupra notes 
27-30 and accompanying text.

"  See, e.g., Strickland v. Washington, 104 S. Ct. 2052, 2064 (1984) (quoting Me- 
Mann v. Ridtardson, 397 U.S. 759, 771 n.14 (1970)) ("|TJhc right to counsel is the 
right to the effective assistance of counsel.” ); C.uyler v. Sullivan, 446 U.S. 335, 344 
(1980) (“ jl)rudequate assirtanoe does not satisfy the sixth amendment right to counsel 
. . . ."). In Partita v. California. 422 U.S. 806 (1975), a noncapital case, the Coun 
held that the sixth amendment guarantees the defendant tht right to represent himself 
without counsel. The Coun recognized, however, that iu decision ran counter to the 
basic premise that “ the help of a lawyer is essential to assure the defendant a fair 
tria l." Id. is 832-33. Additionally, the Coun stated that "a defendant who elects to 
represent himself cannot thereafter complain lhat the quality of his own defense 
amounted to a denial of ‘effective assistance of counsel.'" Id. at 835 n 46. Arguably, 
the Court would not permit a capiu l defendant to proceed pro k . In Foretta, the 
Coun ennduded that the r.ate may appoint "standby counsel," even over the defend-
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defense counsel fails to protect adequately her client’s interests, imposi­
tion of death is unjust.

Death penalty appeals and habeas corpus petitions frequently in­
clude claims of ineffective assistance of counsel.'* A major reason for 
this may lie in the uniqueness of death penalty trials. In Crtgg, the 
Court endorsed a bifurcated proceeding —  one trial for the guilt phase 
and one for the penalty phase.”  The penalty phase places the defense 
attorney in a novel and difficult position. Her role shifts from one of 
defending the accused’s innocence to one of advocating an affirmative 
case for life .'1

Many defense attorneys fail to make the transition and do not ade­
quately prepare or effectively present the defendant’s penalty phase 
trial. For example, a defense attorney may structure a guilt tria l strat­
egy that is inconsistent with the penalty phase theory. This situation 
may negate any effective defense at the penalty proceeding since a con­
sistent trial strategy increases the defendant’s bclievability and credibil­
ity. Should a guilty verdict be rendered in the guilt phase, it is impera­
tive that the ju ry believe the defendant’s mitigating circumstances 
proffered in the penalty phase.”  Therefore, the defense attorney cannot

ant's objection, in the event the coun deems ii nccrssary to end the defendant’s »df- 
representation. Id .

”  S tt , e.g., D to lh  Row  on T ria l, N.Y. Times, Nov. 13 ,19S3, f  f> (Magazine), al BO, 
100. As noicd by a former Deputy Attorney General, although ineffective assistance of 
counsel is one of the mos: common arguments in capital appeals, “ the truth of the 
matter is that many, many, many limes these people U'trt represented by incompetent 
counsel . . . .  Historically, we have talten the most serious of cases, where the defend­
ant's life was at stale, and because the defendani was poor allowed him to be repre­
sented by inexperienced young Lawyers "  Id . (emphasis in original).

•* S t t  rupra notes 49-50 and accompanying text; u t  a b o Good paster, rupra Dote 
15, at 790 (bifurcated trials reduce arbitrary sentencing by permitting the jury to con­
sider guilt evidence apart from sentence evidence and therefore focus on sentencing 
guidelines, and by permitting the jury t t hear mitigating evidence necessary for an 
individualized sentence, which might be inadmissible at a unitary tnal).

"  Goodpaster, T k t  T r ia l Jor U Jt: E JJictn t A srb ta ru / o j C ovnsrl in D ta tk  P m aby  
C asti, 56 N .Y .U . L. R rv . 299, 337 (1963) (defense advocates must establish a prima 
fade case for life), u t  a b o  Farmer & Mullin , C apilal T n a l E m phasu  on tk t  P unuh-  
mmt Stapr o j  a C a n  (1977), rrp n n itd  in California Office of State Public Defender, 2 
C au to k km  D e a t h  P u - a l t j  M a k u a l  N-24-25 (1980) (anomry’s role is to help the 
jury understand the defendant and view him as a human being).

•* At the penalty phase, the defense attorney's goal is to convince the jury that the 
human life they are judging has value, in spite of the crime that was committed Tbe 
defense attorney thould establish a rapport between the defendant and the jury, and, 
whenever possible, not present a guilt phase defense that jeopardizes that rapport lor 
the sentencing phase. For example, if at the guilt phase a defendant daims an alibi th it
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plan ihc theory of the guili phase trial independent of the penalty 
phase. She must develop and structure a defense theory that w ill in­
clude the penalty phase. Because the preparation required for structur­
ing a bifurcated proceeding is categorically different from that required 
for a noncapital tria l, defense counsel who may be very competent in 
complex noncapital criminal trials may, without training, be ineffective 
in capital trials.”  For example, many defense attorneys fail to present 
any penalty phase evidence or any mitigating circumstances." As a re­
sult, the ju ry may lack the meaningful individualized circumstances re­
quired by LocketW in making its decision whether to impose death.

Recognizing the importance of effective counsel, the Supreme Court 
has developed standards to ensure effective representation. The Coun 
in Strickland v. Washington*0 recently addressed minimum standards 
for effective assistance of counsel during the sentencing phase in a capi­
tal trial. Justice O’Connor, writing for the Court, concluded that the 
traditional standard applied to ineffective assistance claims is sufficient 
to “ ensure that the adversarial testing process works to produce a just 
result.”11 Consequently, despite the Court’s recognition that death is

the jury disbelieves in lighi of the state’s overwhelming contrary evidence, the jury may 
likewise disbelieve the defendant when he proflers mitigating arcumsunces at the pen­
alty phase. See Farmer &. Mullin, rupra note 85, at N-27.

"  Even though competent "defense counsel will reasonably exhaust every possible 
means to save his client from execution," Furman v. Georgia, <06 U.S. 238, 358 (1972) 
(Marshall, J., concurring), many attorneys do no: understand how to use the bifurcated 
trial. See [er^rc il) Farmer L Ktnard, T h t T r ia l o j th t Penalty P hair (remarks at the 
National LeraJ Aid and Defender Association Convention, Philadelphia, 1976), re- 
prin ted m C a l i f o r n i a  D c a t h  P e n a l t y  M a n u a l ,  rupra note 85, at N -;3 . A com­
petent defense counsel's inability to present effectively her client's case for life at the 
penally phase was exemplified in Hopkinson v. State, 632 P.2d 79 (Wyo. 1981). In 
H opkinsox, the defense attorney, at the close of the guilt phase, informed the judge that 
he needed merely two minutes for the penally phase since the jury would do what it 
wanted to, making it unnecessary to take more lime. Id. at 197 n.13.

M See t.[ . Blake v. Zant, 513 F. Supp. 772, 779-8) (S.D. Ga 1981) (experienced 
attorney failed to present an) evidence at penalty phase), Collins v. State, 271 Ark. 
8 2 5 , 8 3 3-36, 611 S.W.2d 162, 188-90 (no penalty phase argument), u r L  denied, 452 
J.S 973 (IVel); People v. Jackson, 28 Cal. 3d 264. 265, 618 P.2d 149, 156, 168 CaJ. 
Rptr. 603, 610 (1960) (no penalty phase evidence,.only argument), cert, denied, 450 
U.S. 1035 (1981).

"  Loeien ». Ohio. 438 U.S. 586 (1978). In Lociett, Chief Justice Burger'i opinion 
for the Court concluded lhat "the nonavailability ot corrective or modifying mecha­
nisms with respect to an executed canitaJ sen'ence underscores the need for individual* 
ired consideration as a constitutional requirement in imposing the death sentence." Id. 
at 604-05, u t  rupra notes 62-65 and accompanying text.

"  104 S. C t 2052 (1984).
"  Id. u  2064.
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different, ihc itandard for attorney performance, is with a noncapital 
trial, is that of reasonably effective assistance. The defendant must 
show lhat counsel's representation fell below an objective standard'1 of 
reasonableness and prove that the unreasonable representation resulted 
in prejudice.** The Court's opinion in Strukland requires ihe same 
case-by-casc review of ineffective assistance claims in the penalty phase 
as a defendant would receive in lhe guilt phase or in a noncapiul 
trial.** Therefore, given lhe requirement that ineffective assistance be 
considered in light of the circumstances of the case, reviewing courts 
should apply the standards with concern for lhe capital defendant’s 
unique constitutional protections.**

3. Fair and Impartial Jury

Ensuring lhat the final arbiters of guilt and punishment w ill be fair 
and impartial is another integral constitutional protection in a criminal 
case.’ * W ith society's inherent prejudices, the judicial system must

”  An objective surda/d ii one that measures th: attorney's performance agains: tht 
performance customary o( an attorney w ith ordinary training and th ill in the criminal 
law —  reasonabJcnns under prevailing professionil norms. S t t  id. at 2065; u t  ab o  
Moore v. United States, <32 F.2d 730, 736 (3d Cir. 1970).

•• S tr ick land . 104 S. Ct. at 2064-65.
"  Id . at 2073.
"  The S trick land Court affirmed the defendant’s death sentence, although his attor­

ney failed to investigate possible mitigating factors Consequently, despite Chief Justicr 
Burger's opinion for the Court in L o tk /tt , which required the sentencer to consider a 
defendant's mitigating crcumstances, S tr ick la n d concludes lhat th t counsel's conduct 
was reasonable in no: presenung such mitigation for the aentenerr’s consideration Id. 
at 2070. Moreover, the Coun noted that even assuming the counsel’s conduct was un­
reasonable. the defendant sufTered insufficient prtjudicr to warrant setting aside his 
death sentence Id . Even Justice Brennan, w-ho finds the death penalty per »e unconsti­
tutional, concurred in the Court’s opinion, while dissenting in the judgment Id . at 
207J. He noted that the Court's “'standards are sufficiently flexible to accommodate the 
wide variety of [ineffective assistance claims]." but llso admonished the Court to apply 
the standards w ith the special consideration required for capital sentencing review. Id  
st 2073 Since th t penalty phase representation in S tr id d a n d was minimal, and the 
attorney failed even to investigate tht defendant's mitigating factors, the Court’s conclu­
sion that the representation was effective is questionable. Apparently, the defendant's 
constitutional right to have the sentencer consider mitigating evidence u significant ody 
if counsel effecuvely obtains and presents th t evidence S tt , e.g., \o te , Washington %. 
Strirlland D tjin in f  E ff tc m *  A u is ia n t t  a j  C o vn jr l e t C apilal S t if/n ring . £ J Co luw  
L  R rv . 1544, 1569 (1963) (defense counsel should be required t  undertalc investiga­
tion lhat sufficiently enables her to discover defendant’s mitigating circumstances).

*■ “ In all criminal prosecutions, the accused aha), en/u the right to . . .  an impartial 
jury . . . . "  U.S. C o n s t , amend NH.
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guard against unfairly imposed death sentences. The Supreme Court 
has been confronted with challenges to the composition of juries and 
has attempted lo formulate constitutional standards for assessing the 
impartiality and fairness of dealh penalty juries.

In Witherspoon v. Illinois,”  the Court held that excluding prospec­
tive jurors for cause*' merely because they have general objections to or 
conscientious beliefs against imposing the death penalty denied a capi­
tal defendant an impartial ju ry  on the sentencing issue.*’ The Court 
stated that excluding all prospective jurors who had "conscientious or 
religious scruples'’ against the death penalty produced a jury composed 
only of those “ uncommonly w illing to condemn a man to die."1*® The 
Coun, however, rejected the defendant s argument lhat a ju ry composed 
only of persons favoring the death penalty resulted in an unrepresenta­
tive jury on the issue of guilt or unconstitutionally increased the risk of 
conviction.'6’ The Coun stated that the record before it did not permit

*’ 391 U S  510 (1968),
** In sdecing a jury, an attomry can excuse a prospective juror in two ways. She 

can challenge for cause for actual or implied b iu ; or she may challenge peremptorily, 
i.e., excuse without lin ing a reason. An attorney can challenge tor cause an unlimited 
number of jurors, however, the number of peremptory challenges available to her is 
limited by atatute. S t t  in fra note 167.

"  VVuArrjpexwt, 391 L'.S. at 518.
'** Id. a: 521; accord Adams v. Texas, 448 U.S. 58 (1980). Decided before F u m a n ,  

Wilhrrsf/ocm. was oo: based upon lhe super due process concept or the conclusion that 
arbitrary and caprtrious imposition of the death penalty is an eighth amendment viola* 
lion. Nonetheless, the Coun recognized the constitutional infirmity of permitting dts- 
missal for ause for mere m isg irinp about imposing death,

H'uAerjpoor., 39] U.S. at 517-18 (petitioner's data too tentative to establish 
whether cxdusion of jurors opposed to capiul punishment rcsulu io an unrepresenta­
tive jury oo issue of guilt or whether risk of conviction is substantially increased) In 
Grigsby v. Mabry, 758 F.2d 226 ( 8 th Cir. 1985), the coun held that the praeticr of 
cxcl 'iin g  fcr cause from the guilt phase jurors holding absolute scruples against the 
death penalty violated the defendant’s tix th amendment nght to a jury composed of a 
repmenuuw trots-senton of the community. The coun concluded that a jury with 
W t ih r r i f w  exdudables stnclcn for cause is “ conviction prone and, ihenelone. does not 
constitute a cross-sectional rrprcsenution in a given1 community.”  Id. at 229. At least 
one coun disagrees with this approach. Keeten v. Gtrrison, 742 F.2d 129 (4th Cir.
1984), The I t t l m  coun held that the cxdusion of H'uA/rjpoon-cadudable jurors did 
not create a conviction prone jury in violation of due process or in violation of defen­
dant's right si a jury selected from a fair cross-section of the community. Id . at 133 
The coun saerd lhat the nght to a ju ry  trial “ docs not tndudc the right to be tntd by 
jurors who arc unable or unwilling to follow the Law and the instructions of the trial 
judge in a captaJ case "  Id .; tf. Smith v. Balkcom, 660 F.2d 573, 576 (5th Cir. 1981) 
(coun held thi; cxduding two persons from the guilt phase venire for cause when they 
unambiguously eaprossed their opposition to the death penalty, indiaung that they
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this conclusion. However, recent studies indicate that even though a 
ju r)1 may be constitutionally sound under Witherspoon for the penalty 
phase, it tends to be more willing to find a defendant g u i l t y .M o re ­
over, this tendency may increase given the Court’s recent modification 
of the Witherspoon standard. In Wainwright v. the Court con­
cluded that prospective jurors whose doubts about the propriety of the 
death penalty may prevent or substantially impair the performance Of 
their duties as jurors may be excused for cause.

Studies also indicate that the death qualification process may deny 
the capital defendant a fair trial on the issue of guilt. A death-qualified 
ju ry has been circumscribed by its willingness to impose the death pen­
alty and barraged with questions regarding its views on the death pen- 
alty.*0' Even before the trial begins, the potential punishment has been 
discussed before the jury at length, thus creating expectations and 
preconceptions about the case they w ill hear and the defendant they

would automatically vote against imposing the death penalty, did not violate ihe defen­
dant's right to an impanial jury), u r t , denied, 459 U.S. 8B2 (1982).

Studies conclude that a death-qualified ju ry is guilt prone. Set Cowan, Thompson
& Ellsworth, T h t  Effects o f  Death Q uahficatw n cm J v ro e T  Predisposition lo Convict 
a n d on lhe Q uality o f Deliberation, 6 L a w  Ic H u m .  B e h a v .  53 (1964); Gross, Deter.  

mining the S e u tr a li t) o f D ealh-Q yaltfttd  Ju ries: Ju d ic ia l A p pra isa l o f  Em pirical 
D ata, E L a w  L  H u m  B e h a v .  7 (1984); Thompson. Cowan, Ellsworth & Harrington, 
D eath P m c l t i  A ttitudes an d  Conviction Proneness: T h t T ransla tion  o f  A ttitudes into 
Verdicts, 6 L a w  & H u m .  B e h a v .  95 (1964). However, the Supreme Coun has not 
required a separate ju ry for the guilt and for the penalty phase. The Coun apparently 
accepts the view that since a class of people who have absolutely no reservations about 
the death penalty do not constitute a cognizable group the sixth amendment does not 
provide the defendant with a challenge for the guilt phase. Nonetheless, the inability of 
this class of people to fit snugly into the linguage of the sixth amendment does not 
address the issue. Moreover, prosccuiors can use their peremptory challenges to exclude 
persons who have only genera] objections to the death penally, but who believe that 
they could impose it in the proper ease, and effectively structure a jury that has abso­
lutely no reservation about imposing the death penalty . S tr People v. Fields. 35 Ca) 3d 
329, 342-53. 673 P.2d 680, 667-95,197 Cal Rptr. 803, 810-16 (1963); see e lse Hovey 
v. Superior Coun. 26 Cal. 3d 1. 27-42. 616 P.2d 1301, 1314-26. 166 Cal Rpu. 126, 
142-53 (i960) (overview of conviction prone studies, expert witnesses testified to strong 
correlation between attitudes toward capita) punishment and tendency to convict).

"  105 S. Ct. 844, 652 (1935) (ru ling that the Coun was reaffirming the standard 
adopted in Adams v. Texas, 448 U.S 38, 45 (I960)).

•** S t t Haney , Or. the Selection o f  C opital J u n e s :  The B ianng  Effects o f the Death- 
Q ualification Process, 6 L a w  &  H u m . B e h a v . 121, 122, 151 (1964) (biasing effects 
that (low from th t death qualification process may deny defendant fair and imparuaJ 
ju ry ); s t t  atso Hovey s. Superior Coun, 28 Cal. 3d 1, 74-81. 616 F.2d 1301, 1350-55, 
168 Ca] Rptr. 128, 177-82 (19S0).
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w ill sentence.101
In construing the eighth amendment’s cruel and unusual clause and 

the sixth amendment’s right lo counsel end an impartial jury, the Su­
preme Court has attempted lo define the constitutionally permissible 
execution. This task has not been easy, nor is it finished. In each area 
of the Court’s concern, unanswered questions remain. But for the mo­
ment, the Supreme Court has articulated some guidelines for imposing 
the death penalty. Although complex, these guidelines represent only 
the minimum required by the Constitution. The next pan of this Com­
ment w ill explore the financial costs of these minimum guidelines.

II. F i n a n c i a l  C o s t s  o r  a  C o n s t i t u t i o n a l  E x e c u t i o n
P rocess

The Supreme Coun has decided that the death penalty is constitu­
tional when its imposition complies with ccnain protections. Pan II of 
this Comment focuses on the financial costs required by a constitutional 
capital punishment system. Little information exists on the costs of cap­
ital litigation, although commentators frequently allude to its astro­
nomical dimensions.10* While cost arguments, focusing solely on ex­
pense, should never replace a moral discussion concerning the sanctity 
of life, financial considerations arc noncihcicss important; findings re­
garding costs can be used to assess the common claim that the death 
penalty is cheaper than sentencing a person to life imprisonment.

Because of constitutional requirements and the diligence of attorneys 
in capital cases, death penalty litigation is a long, expensive process.'e,

S t t Haney, rupra noie 1 (X. at 126-29 (death qualification proem appears to 
increase juror belief in defendant’s guilt, encourages belief that the law disapproves of 
persons who oppose the death penalty, and persuades jurors to believe that the death 
penalty is an appropriate sentence).

'** Amsterdam, C apital P u n is h n m t, in D la th  P e n a l t v , rupra note 1, at 354 
(cost of life imprisonment in most secure pnson is less than cost of legal proceedings 
needed to execute a defendant), L .A T im a , July 27, 1983, Pi. I I. at 5, col. 3 (cost of 
life imprisonment is one-third the cost of death penalty litigation), L.A. Daily J „ Sept
4, 1984, at 4, co!. 4 (death penalty prosecution costs upwards of J2 million per success­
ful conviction, with time delayi of up to 12 yean).

As Jtm jcr Manhall stated in F urm an , “ defense counsel will reasonably exhaust
every possible means to save his client from execution.'' 408 U.S. at 358 (Manhall, J.,
concurring), tf. F a lu  Sustune, N a t i o n ,  Dec. 31, 1983-Jan. 7, 1984. at 685 Oudgcs
who cite the number of previous appeals a prisoner has made to cither deny last minute
pleas, or as Chief Justice Burger stated when referring to a defendant who made 14
appeals dunng his 10 yean on death row, to demonstrate “ the specious suggestion of a
“rush to judgment,’ "  often fail to disclose that the number of umrs a coun actually
considered the defendant's argument, tnay be closer to aero than to 14)



1246 University o f  Colijom ia, Davis | Vol. 18:1221

Although the cost of life-long incarceration surely would be high, the 
cost of execution with constitutional protections is staggering This part 
examines the costs of the death penalty as the defendant moves toward 
execution.'"

A. Pretrial Costs
The added costs of a death penalty system begin to accrue long 

before the trial. Limited plea bargaining, lengthy and complex pretrial 
motions, extensive investigation, and increased use of psychiatrists, psy­
chologists, and other expens arc impelled by the greater stakes in capi­
tal cases. These factors, as well as the constitutional requirements, re­
sult in a substantial financial toll on the criminal justice system.

In the usual criminal ease, prosecution and defense attorneys com­
monly engage in plea bargaining. Under this arrangement, the defend­
ant pleads guilty in return for certain concessions, such as the reduction 
of charges or the promise of a lenient sentence.'" Statistics indicate lhat 
eighty-five to ninety percent of noncapital felony eases reaching the ar­
raignment stage result in a plea of gu ilty ,"6 which eliminates the need

Collecting cost data on each aspect ot capiul litigation is difTicuk Much of the 
dau upon which this Comment i i baaed wai collected through questionnaires sent to 
capiul defense attorneys and district attorneys throughout the country. The question­
naire sent to SO district attorneys and SO defense attorneys in suies with death penalty 
suiutes is included in the Appendix. The responses to the questionnaires are on file 
with U.C. D a iis  Lau- Review. Additionally, the four counties in California that re­
present approximately 63% of the death penalty Tilings in the cate were surveyed by 
in-person and telephone interviews. From 1977, when California enacted a new death 
penalty tutute , to the end of 1983, 1946 special rirctimsunccs eases were filed in Cali­
fornia. There wrre 9S0 Hied in Los Angeles County; 9S in Orange County; 93 in 
Alameda County; and 90 in Sacramento County. Telephone interview with Linda 
Lenkcr, Legal Administrator, Cal. Appellate Project, a non-profit corporation esub- 
liihcd by the California Sutc Bar (Feb 28, 1985).

Vorenberg, Decent R estra in t on Prosecutorial Power, 94 HaJtv. L  R rv. 2 1 , 
1533 (1981) (in return for defendant's decision to plead guilry, the prosecution o s a 
lighter punishment, either by reducing the charge or by recommending a reduced 
sentence).

H . R e y n o l d s , Cors a n d  D om u ts —  T h e  E c o n o m i c s  o r C x i u t n a l  L a w  

a n d  J u s t i c e  205 (1981) (for prosecutors, pica bargaining answers the problem of how 
to prosecute large case load with severely limited resources because it expedites the 
case; without plea bargaining the prosecutorial sufT may not be able to handle the same 
quantity of cases and many defendants may have to t r  released and the charges against 
them dropped); Carney 4L Fuller, A S tv d j  o j Plea B argaining in M u td er Ccuti rr» 
M assachusetts, 3 Su rrou t U .L. R rv . 292, 293, 306 (1969) (plea bargaining is a nec­
essary and expedient means of dealing with criminal cues, without pi a  bargaining 
courts would be overwhelmed and the criminal justice system aevtrely impaired; couni
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for a trial. Thus, pica bargaining has become an accepted resolution to 
an overburdened criminal justice system because it reduces the number 
of tria ls .'"

In capital eases, however, plea bargaining is less effective in reducing 
the probability of proceeding to trial. In death penalty cases, the prose­
cutor is dissuaded from plea bargaining since reducing the charge or 
promising a lighter sentence would render the case noncapital.'" W ith­
out the prosecutor’s offer of a lesser charge or less severe punishment, 
the death-eligible defendant gains little, if anything, by pleading guilty 
to capital murder."' I f  he did, he would proceed directly to the penalty 
phase of his trial, waiving any defense. In economic terms, therefore, 
the immediate effect of the prosecutor’s decision to seek the death pen­
alty is that capital cases become jury trials."* Moreover, to meet consti­
tutional safeguards these trials have evolved into separate proceedings 
on guilt and penalty."*

A second area disproportionately increasing the costs in capital cases 
is pretrial motions."* In a capital case, the number of pretrial motions

depend upon guilty pleas even when a defendant is charged with first or second degree 
murder); Nakell, The Cost o f  lhe D eath P m a ltj , 14 C r i m . L. B u l l  69, 71 (1978) (85- 
90™ of criminal cases, including murder cases, arc resolved by guilty picas and are 
therefore resolved without trials).

J u d i c i a l  C o u n c i l  o r  C a l i f o r n i a ,  1984 A n n u a l  R e t o r t  3 (1983) (increase 
of over 3 0 3 0  cases per year disposed of by guilty plea rather than by trial); Vorenberg, 
rupra note 109, at 1332 (United Slates Supreme Coun, American Bar Association, 
President's Crime Commission, and American Law Institute endorse pica bargaining).

Nakell, rupro note 110, at 71 (if the prosecution offers capital murder defendant 
a lesser degree of homicide in exchange for a guilty plea, the defendant it no longer 
death-eligible). In a 1982-83 California dealh penalty case, the defendant was found 
guilty. However, in the penally phase, the jury deadlocked at 11-1 for death Although 
it was acknowledged that a retrial would hurt the already financially strapped county, 
the pnaecutor declined a plea offer and pursued a retrial. The county auditor estimated 
tl at the retrial would be more expensive than the first trial. Proetor; Death P enalty 
WertA the Costf, Redding (Cal.) Record Searchlight, Feb. 4, 1983, at 1, col. 1.

"* Even in a case with overwhelming evidence of guilt, going to trial on guilt and 
presenting a reasonable doubt defense may benefit the defendant. For example, if lhe 
defendant is found guilty, the prosecution may forego presenting some of the vivid evi­
dent* and the aggravating factor evidence during the penalty phase. Thus, the guilt 
phase may help separate and distance the sentencer from the prosecution's strongest 
case against the defendant. Additionally, permitting the sentencer to observe the defend­
ant for a longer lime, lhat is. during two trials, may induce the sentencer to view the 
defendant more favorably. S t t ,  e.g., Goodpaster, rupra note 83, at 331-32.

Nakell. tupra note 110, at 71 (ten times as many trials for capital eases as there 
art for noncapital cases).

Set rupra notes 49-30 and accompanying text.
" •  So u t h e r n  P o v e r t y  L a w  C l n t e j i , M o t i o n s  f o r  CarnAL C a s e s  2 (1981)



filed is at least double, but more often three or four times the number 
of motions filed in a noncapital case."’ Defense attorneys assert that 
the increased number of pretrial motions in capital cases ranges from 
twice as many to as much as five to six times the number of motions as 
in noncapital cases."' District attorneys generally conclude the number 
of motions they file is approximately twice the number Hied for non­
capital murder cases but note that this may result from the increased 
number of defense motions."'

) Although many of the motions are those typically filed in a criminal •
f case and address the specific aspects of the defendant's criminal
!> charges, even these motions increase costs because in a capital case they

have greater ramifications, arc often more complex,1”  and generally 
raise more evidentiary issues.1"  Another factor resulting in a lengthier 
process is that a capital defense attorney may have a dual goal when 
pursuing a motion in a capital case. Her primary concern may be with 
structuring a defense that w ill render the case noncapital.'”  Conse­
quently, extensive planning and strategy are involved in preparing mo­
tions and collecting data to provide the proof and legal arguments to 
suppon the motions.'" Additionally, the defense attorney also requests 
legal relief unique to capital cases.'" In a capital case, a main goal is to 
prevent the penalty of death.'" Because the potential punishment is so 
extraordinary, the defense attorney should, from the beginning, struc­
ture a df'ense that challenges the constitutionality of the death penalty 
generally, as well as its appropriateness for the individual defendant.

| h e r c a f i t r  M o t io n ' s f o r  C a p i t a l  C a s e s )

N e w  Y o r e  S t a t e  D e f e n d e r s  A ss 'k , I n c ,  C a p i t a l  L o s se s  T h i  P r ic e  o r  
t h e  D e a t h  P e n a l t y  tor  N e w  Y o r k  S t a t e  12 (19S2) |h e re a f ie r  C a p i t a i  L o sses) 
(u su a l n u m b er of p re tr ia l m otions in  n o n cap iu l c u e s  betw een five and  j o t s  as com ­
pared  to betw een ten  and iw ent)-five  for c a p iu l  cases); u t  oho  M o t i o n s  t o r  C a p i­
t a l  C a s e s ,  ruprc note 116, at 2.

Questionnaires on file with U.C. D a tii Low R tv iru ■; interview with James 
Thomson, Attorney, Sacramento, Cal. (Apr. 5, 1985).

*'• Id.
"* C a p t t a L L o s s e s , rupra note 117, at 13 (ordinary motions u l c  or diflerent 

meaning in death penalty cases; routine motions are generally longer, more compli­
cated, and more heavily litigated).

Telephone interview with Stuart Rippapo.n, Bureau Chief, Los Angeles Public 
Defender (Apr. 4, 1985).

1,1 S r t, t.g ., M o t i o n s  t o r  C a p i t a l  C a s e s ,  xvpro note 116, at 5.
'» Id. ai 6.

S t t ,  t . f  ., id. ai 10-17.
A critical faaor io keep in mind is that a defense victory in a capita.' case often 

means a  life sentence. S t t  id. at 1.

1246 University of California, Daiis (Vol 18 1221



t

General arguments, for example, challenge the penological justification 
of the death penalty, its arbitrary and capricious nature, and its cru­
elty.” ' Motions that arc generally included in a death penalty ease in­
clude: Change of venue;” ' challenging those aspects of the charge that 
render the defendant death-eligible;” ' motions for individual voir 
d i r e and sequestration of jurors during voir dirt.'™ Motions arc also 
made to request funds for investigators,” 1 expert witnesses,'” and pri-
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/./. x  233-36. In answering the question regarding defense motions Hied in capi­
tal cases, defense attorneys generally listed voir d ir t motions, ju ry composition, chal­
lenges to the death qualification process, change of venue, challenges to the constitu­
tionality of the dealh penalty in general and the constitutionality of the suite's statute 
specifically, as common capita! case motions. Questionnaires on file with U.C. Davis 
Law  K e v in , interview with James Thomson, Attorney, Sacramento, Ca]. (Apt. 5, 
1983).

Set, e g . ,  C«u P e n a l  C oo t § 1033 (West Supp. 1985). See generally T h i  N a ­

t i o n a l  J u r y  P r o j l c t , J u r y w o r k — S y s t e m a t i c  T e c h n i q u e  § 7 (2d ed. 1983).
111 For example, in California, the defendant would file a Penal Code { 995 motion 

to challenge the special cirrumsumcc of his charge. I f defendant’s motion were granted, 
the case no longer would be capital. Consequently, thorough preparation of this motion 
is critical. See C a l  P e n a l  C o d e  § 995 (West 1970 L. Supp. 1985).

,n In California, individual sequestered voir dire is judicially required in eapital 
cases. Set Hovey v. Superior Coun, 28 CaJ. 3d 1, 80, 616 P.2d 1301, 1354, 168 Cal. 
Rptr. 128,181 (1980). Pennsylvania statutorily requires individual voir d ir t for capita] 
cases unless defendant waives the right. See 42 P a . C o n s . S t a t . A n n . R. C r i m . P. 
1106(e) (Purdon 1954), A Texas statute mandates individual sequestered voir dire at 
request of the state or defendant. Tex . C r i m . P r o c . C o d e  A n n . § 35.17(2) (Vernon 
Supp. 1985). According to one experienced capital defense attorney, individual seques­
tered voir iire is the mos important procedure in a death penalty case. There are 
numerous justifications for individual voir dire: Collective voir dire educates the jury 
panel on prejudicial and incompetent material; each juror hears the question as each 
attorney qucsuons; and collective voir dire may be embarrassing and result in untruth­
ful answen, especially when the questions explore bias and prejudice. Ccodpaster, 
rupra note 15, at 327.

,H S t t Kaplan, The Problem o f  C ap ila l Punishment, 1963 U. lu _  L  Rev. 555, 571 
(some states require sequestration of remaining jurors while questioning of prospective 
jurors proceeds).

1,1 For example, the defense attorney will make a  motion requesting funds for an
investigator. In California, the defense will file a  Peril Code § 987.9 motion. The
statute states, in relevant parr

In the trial of a capita) case the indigent defendant, through his counsel, 
may request the coun for funds for the specific payment of investigators, 
experts, and othen for thr preparation or presentation of the defense . . . .
The rmling on the reasonableness of the request shall be made at an in 
earners hcanng In making the ruling, the court shall be guided by the
need »» pro»:dc a complete and full defense for the defendant.

C a l  P en a l  Co d e  { 987.9 (W est S u p p . 19S5).
Pretnal imestigation it essential. The capital defense attorney must prepare for both
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vate psychologists and psychiatrists.A lthough expensive, the exhaus­
tive filing of motions is necessary to provide the defendant with the 
constitutional rights of super due process, effective assistance of counsel,

proceedinp and cxtensivtly investigate the defendant1! life history lo present mitigating 
evidence during the aentenring phase. See Goodpaster, rupra note 85, at 3+4. Of 
course, the prosecution will conduct iu own investigations to present aggravating cir­
cumstances to rebut the defense’s mitigating rircumitanccs.

1,1 The types of expen witnesses needed will vary with dilTering facts of the case. In 
response to a questionnaire, defense attorneys listed tht following expens as those most 
frequently requested in capital cases Psychiatric; jury selection and composition; foren­
sic; criminologists; and experts on the arbitrary and capricious imposition of the death 
penalty. Questionnaires on file with U.C. D ovij Law  Review , interview with James 
Thomson, Attorney, Sacramento, Cal (Apr. 5, 19BS),

A recent article vividly described the impaci ol lack of investigative funds in an A ri­
zona cue. The defendant was sentenced to death for allegedly murdering his two chil­
dren by setting fire to their bedroom The defense retained an arson investigator as an 
expert witness. After initial preparations and testing, the expert billed the public de­
fender's office $1300 ($40 an hour). Although the expert needed more lime to investi­
gate, the public defender could no longer afford the cost. The defense attorney’s motion 
that the investigator be appointed by the court was denied. The prosecution presented 
rwo expert witnesses to suppon the state's theory of the fires. The defense expen had 
conducted sufficient tests to testify that the markings in the charred room could have 
been caused by meins other than that io the state's theory, and in fan, that some of the 
consequences of the fire could not b: explained by the state’s theory. The first trial 
resulted in a hung jury. In th t defendant’s second trial, the judge excluded almor. all of 
the expen testimony since it was no: prepared in an exan replica of the bedroom. 
However, the earlier denial of tht defense funds for tht expert precluded the defense 
from further testing. Although the exclusion of the expert testimony was the only sig­
nificant difference between the two trials, the jury found the defendant guilty. Brill, Ar. 
Innocent M a r i on Death Row, A m . L a w ., Dec. 1963, at 1, £7-86.

1,1 Most state death penally statutes allow mitigation based on the defendant’s 
mental state. Generally, the jury may consider whether the defendant rufTcred a mental 
health problem during the commission of the act or generally suffers a serious mental 
health problem, even though the mental state does no: satisfy the criteria for an in­
sanity defense. Additionally, the defendant may present evidence of drug addiction or 
alcoholism SouTHER* P o v e j  rv  L aw  C l \ t e r ,  T r i a l  or t h e  P e k a l t y  P h a s e  16- 
17 (1961) |hcreafier T ju a i .  o r  t h e  P e a a l i y  P h a se )  For example, California’s death 
penalty statute lists, as mitigating factors to be considered by the sentencer, the follow­
ing (actors regarding the. defendant’s mental su it:

. . (d) whether or r>o! the ofiense was committed while the defendant 
w u  under the irfiucncc of extreme mental or emotional disturbance 
. . . .  Q\) whether or Dot at tht lime of tht ofiense the capacity of tiie 
defendant to appreciate the criminality of his conduci or to conform his 
conduct to the requirements of law w u  impaired as a result of menial 
disease or defect, or the affects (sic) of intoxication . . . .

C a l P e k a l  C o d e  {  190.3 (West Supp. 1965).

• - -  r ■ - - --Sri-- -"  - -  - - *■J *** ■. ■> iV*. »♦=?•*- -t-y;-.
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A third pretrial cost is investigators’ fees.1’* The sixth amendment 
provides the defendant with the right to effective assistance of coun­
sel.'" To be effective, the defense attorney must thoroughly investigate 
both the facts of the case and the background and character of the capi­
tal defendant."’ Much of this investigation is conducted during the f i l­
ing of the pretrial motions to allow thorough preparation of the defend­
ant's capital tria l and to support the motions factually. The cost of 
capital case investigations is particularly high for two reasons: A capital 
trial is qualitatively different from noncapital trials; and an effective 
attorney must prepare to introduce mitigating circumstances during the 
penalty phase of the tria l and therefore must extensively investigate the 
defendant’s background.'" This investigation may include an explora­
tion of the past twenty, thirty, or forty years."' One capital case in*

and a fair trial.'"

,M Sevilla, Betu.eeTt Scylla a n d  C harybdu: The Ethical Perils o f  the Criminal De­
fen se  Lauyer, 2 N a t ’l J .  C r im . Der. 237, 271 (1976) (defense counsel has ethical and 
professional responsibility to Hie oonfrivolous pretrial motions that advance dicat's in­
terests). Establishing a record for lhe capital defendant is critical. Pretrial motions es­
tablish and protect the defendant's record for appeal See, e.g., Sevilla, Motienu, in 
i N c r r r c n v r  A s s is t a n c e  or C o u n s e l  S e m in a r  S ylla bu s  1 (J. Thomson comp. 
1985); see also People v. Pope. 23 Cal. 3d 412, 426, 590 P.2d 859, 867, 152 Cal. Rptr. 
732, 740 (1979) (in an ineffective assistance challenge, the conviction w ill be alTirmed 
when the record sheds no light on why counsel acted or failed to act in the manner 
challenged, unless no satisfactory explanation exists for the attorney 's a n  or ocnirsion).

See rupra no te  131.
'** See rufrrc no tes 80-SI and  accom pany ing  text.

See, e.g., Keenan v. Superior Court, 31 CaJ. 3d 424, 431, 640 P.2d 108, 112-13, 
180 Cal. Rpc. 489, 493-94 (1982) (citing 1 ABA S ta n d a r d s  to r  C r im . Jum cx , 
T h e  D ef en se  F u n c t io n  4-42 (2d ed. 1980), (o r proposition that capital defense coun­
sel's responsibility includes thorough preparation of fanual and legal rircumstanca of 
case pnor to trial).

,M See G t d p a s te r ,  rupra note  85, a l 323-24 ( tria l counsel’s du ty  includes m v o t ip t -  
ing c lien t's  life h isto ry  and em otional a n d  psychological malceup, i.e ., inquiring  into 
c lien t's  childhood, u p b rin g in g , education , re la tionsh ips , friendships, form ative and t ra u ­
m atic  experiences, personal psychology, a n d  p resen t feelings); see also T rjaL Of t h e  
P e n a l t y  P hare, rupra note 133, at 15-16 (clergy, teachers, and  social workers p ro ­
vide h e lp fu l testim ony, the value o f w h ich  is enhanced  by th e ir n e u tra lity  since they are 
not re la ted  to e h h e r  the victim  o r the d e fen d an t); Orncz or THE P u b l ic  D ef e n d e r , 
S t a t e  or M a r y l a n d , O p e r a t io n a l  O v e r v ie w — I m p a c t  D e a t h  P en a lty  
C ases— 1962 F is c a l  Yea r  3 (1982) (m in im u m  cap ita l defense rc q u ire m e n u  include 
extensive use o f investiga to rs an d  p a ra leg a ls  to locate and interview  w itnesses; a  recent 
case listed 106 s ta te 's  w itnesses) (h e rea fte r O p e r a t io n a l  O v e r v ie w ).

Telephone interviews with capita] defense attomeyi: Jim Merwin, O^rngc 
County (Mar. 4. 1985); Joe Najpaver, Alameda County (Mar. 6 , 19B5); Lawrence 
Biggam, Biggan, Christensen h  M insloff, Santa Crux County (Mar. 10. 1985). Jama
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volved interviewing 240 persons, one-half of whom became witnesses at 
the t r ia l . T h e  investigation often includes extensive travel throughout 
the country and requires a skilled investigator who can locate persons 
from the defendant's past and persuade them to participate in a death 
penalty tria l." ' An investigation for capital trials is generally three to 
five times longer than that for noncapital trials,10 and may take as long 
as two years."*

A fourth step in the pretrial process that increases the cost of the 
capital case is the use of psychiatrists. Psychiatric evaluations arc used 
to prove diminished actuality, diminished capacity, an insanity defense, 
or more commonly, arc presented at the penalty phase as mitigating 
evidence.'" Additionally, the prosecution generally obtains the services 
of another psychiatrist to provide a contrary view of tne defendant’s 
psychiatric condition."* Moreover, the court may occasionally find it 
necessary to •"■fply a third opinion, one not provided by cither the de­
fense or the prosecution."4 Tiie Supreme Cuurt recently held that due

Thomson, Sacramento County (Apr. 5, 1985); Stuart Rappapon, Bureau Chief, Loi 
Angeles County Public Defender (Apr. 4, 1985).

People v. T rillo , Cal. Super. Ct. 6H25. Telephone interview with Roy Simmons, 
Sacramento County Public Defender's Office (Mar. 7, 1985).

Telephone interviews with private investigators: Margaret Erickson, Santa Crua, 
Cal. (Mar. 7, 1985); Rodney Hannon, Hannon Investigations, Sacramento, Cal. (Apr. 
5, 1985); Casey Cohen, Criminal Justice Consultant, Beverly Hills, Cal. (Apr. 5, 
1985).

Questionnaire on Hie with U.C. D ovu Law  Review. Telephone interviews with 
private investigators: Margaret Erickson, Santa Crua, Cal. (M ar. 7, 1985); Rodney 
Hannon, Hannon Investigations, S' ramcnto, Cal. (Apr. 5, 1985); Casey Cohen, 
Criminal Justice Consultant, Beverly < ’Ms, Cal. (Apr. 5, 1985).

Ttlephont interview with Lawrence Biggam, Attorney, Biggam, Christensen li  
MinslofT, Santa C ru i, Cal. (Mar. 10, 1965).

During the penalty phase, the defense can present any aspect of a defendant’s 
character or record as a mitigating factor in arguing for the defendant's life. Lockett v. 
Ohio, <36 U.S. 586, 604 (1978); u t  also Robinson v. State, 548 S.W.2d 63, 65 (Tea. 
1977); T r i m  or t h e  P e n m tv  Phase, ruprc note 133, at 25 (courts readily approve 
use of traditional expert witnesses such as psycho'ogists and psychiatrists). For exam­
ple, in California, evidence of a defendant's mental disease, mental defect, or mental 
disorder is admissible to prove whether or not the defendant actually formed the re­
quired specific intent, premeditation, deliberation, or malice aforethought, when the 
crime was committed. See Caj_ P e n m  Code § 28 (West Supp. 1985). A court may 
consider evidence of diminished capacity or a mental disorder at the time of sentencing. 
S e t C m  Pemm C ode { 25 (West Supp. 1985).

District attorneys assert that psychiatric evaluations are more commonly used in 
capital trials than in noncapital murder trials. Questionnaires on file with U.C. D ovii 
L a w  Rn'iew.

M* In critical criminal trials, there are occasions when the court w ill seek psychiatric



1985] Cost of tht Death Penalty 1253

process requires that a state provide an indigent defendant access to a 
psychiatrist’s assistance if the defendant’s sanity at the time of the of­
fense is likely to be a significant factor at tria l.14' The typical cost of the 
psychiatrist is approximately 5700 a day, exclusive of expenses.141 The 
per hour rate is in the range of 5110 an hour for examinations and 
5125 an hour for in-court testimony.144 When the defense, the prosecu­
tion, and the court all require evaluations, the cost to the state is clearly 
substantial.

Additional expert and auxiliary services necessary before trial in­
clude medical examiners, polygraph experts, and experts who provide 
data regarding race bias and death penalty bias for jury selection. In 
rendering effective assistance to the capital defendant, the defense attor­
ney has an ethical obligation to present the best defense and the best 
possible case for life.1*0 This obligation translates into case preparation 
that extensively uses experts.'*' A typical cost breakdown for use of 
experts includes the following: a medical examiner costs approximately 
5700 to 51000 per day;1*3 a polygraph expert costs approximately 
5200-300 per day for counroom testimony and 5150-250 for the poly-

evaJuauon and testimony not prepared by either defense or prosecution. Telephone in* 
terries* with Manin Blinder, M .D ., San Francisco, Cal. (Jan. 11, 1985).

Ake v. Oklahoma. 105 S. Ct. 1087, 1092 (1985).
,M C a p i t a l  Lotsscs, ruprc note 117, at IS (figure quoted by Psychological Evalua­

tions, Inc., an Atlanta based firm that provides psychiatric evaluations in capital cases 
throughout lhe country). The fee in California can run as much as $1500 per day. 
Telephone interview with Manir. Blinder. M X ., San Francisco, Cal. (Jan. 11, 1985),

*** C a p i t a l  Losses, supra note 117, at 15 (figure quoted by Chicago psychiatrist 
who has testified in several capital cases; fee quoted is exclusive of expenses).

S e t supra notes 80-82 and accompanying text; see also O p e r a t i o n a l  O v e r * 

v i e w , rupra note 138, at 4 (although no constitutional or statutory right to expert 
witnesses exists for the indigent capital defendant, denial of expert witnesses establishes 
an “ abhorrent double standard”  when a defendant's life is at stake). Asked whether 
they attempted to obtain the "best" experts for capital trials, defense attorneys an­
swered -Timrtaiively. However, they also stated that ihq ' attempt to obtain the best 
experts ler noncapital murder trials. Questionnaires on file with U.C. Davis Law Re­
view, interview with James Thomson, Attorney, Sacramento, Cal. (Apr. 5, 1985).

The u« of experts, although varying with each case, is generally acknowledged to 
increase in death penally case preparation. The costs of using experts also extend into 
the trial stage. See, e.g.. T r i a l  o r t h e  P e n a l t y  P h a s e , supra note 133, at 25*26 
(generally, use ot expen witnesses readily approved, although use of cxpen testimony 
regarding unique aspects of capital trial not as commonly approved; nonetheless, ex­
perts' knowledge ii used in defense preparation); questionnaires on file with U.C. Da­
vis Law  Review.

C a p i t a l  L o s s e s , supra note 117, at 15 (figure quoted by medical examiner in 
Atlanta, Georgia, as the going rate for medical examiner servicei).
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graph examination;1"  *n expen witness concerning eyewitness identifi­
cation costs approximately $500 per day for courtroom testimony and 
J 100 per hour for consultation;'" and a witness who testifies concern­
ing Witherspoonissues could run $500 per day."'

Increased pretrial costs must be viewed in terms of its impact on the 
public defender or coun appointed defense attorney, the prosecutor, the 
judge, and attendant coun costs. Capital defendants arc almost always 
poor,'" and the state provides indigent defendants with an attorney. 
Additionally, although capilal case prosecution costs are not generally 
apparent because expenditures may appear as pan of the office's over­
all budget, documented prosecution costs are often greater than defense 
costs."1 AJso, the state puts more resources and time into prosecuting 
capital cases, increasing the complexity of the case that the defense at-
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1.1 Id. (figure quoted by Georgia firm that has participated in approximately 25 
capiul tria li). The research and procedure, which generally lakes at lean three hours, 
costs approximately J250 at a minimum. Telephone interview w ith LeClair and Asso­
ciates, Sacramento, Cal. (Jan. 11, 1985). I f  the examination involves a single issue, the 
cost is approximately 1 200 , however, if it is for a complicated homicide case with sub- 
nantial discover)- rrrnrds, the cost often increases to 5400 or more. In o u r .  testimony 
cosu J250 for one-half day. Telephone interview with John Smith, Polygraph Exam­
iner, Sacramento, Cal. (Apr. 5, 1985).

C A r r r x i  L o sse s , rupra note 117, at 15 (fee quoted by eyew itness identification  
ex p ert) .

1.1 S t t  rupra notes 97-100 and accompanying text.
The approximate cost for testimony regarding dealh qualification of a jury is 

J500 per day plus expenses. A typical case might be a two-witness day for defense 
Telephone interview with Samuel Gross, Acting Professor of Law, Stanford University, 
PaJo Alto, CaJ. (Jan. 14, 1965).

The attorney costs involved in capital litigation invariably w ill be paid by the 
state. Almost all capita) defendants are indigent and are assigned a defense attorney. 
S t t Greenberg A  Himmelstein, Varitties o jA ttach or, th t Death, Penalty, 15 C r i m e  L  
D eunq . 112, 114 (1969) (aimosi 100% of the persons executed from 1930 until 1967 
were poor); u e  also LA . Daily J., Aug. 27, 19S2, at 5, col. 3 (almost without excep­
tion people on death row are poor); San Francisco Chron., Oct. 13, 1982, at 39, col. 1 
(quoting Clinton Duffy, former San Quentin rison Warden who opposed the death 
penally: “ Only the poor and underprivileged are put to dealh. In the 60 years I have 
been around prisons, 1 have never known of one man who had wealth or position who 
has ever been executed ").

1.1 S t t ,  t.g ., Kirsch, R ura l Justice  a t the Crossroads, 4 C a l  L a w ., Apr. 19S4, a t 

22, 24 (during five-year period from 1975 to I960, prosecution costs in California in­
creased 1138.4 million; public defender increases weie J45.4 million); New York Sute 
Defenders Association, T h e  D e j t n d e j i , Mar.-Apr. 1963, at 25, 25-26 (89% of the cost 
of a recent trial against an inmate defendant is atuibuublc to the prosecution); L.A . 
Daily J., Feb. 3, 1983, at 2, col. 5 (58% of the money spent for the Juan Corona trial 
attributed to prosecution —  40% to defense). The prosecution alto has arras to law 
enforcement services. S tt , Sacramento Union, Mar. 20, 1985, at \ 2 , co! 1.
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tomey must address.11’ Moreover, the cost of the judge’s time and 
courtroom costs arc significant. The cost of running a courtroom for a i
day is approximately S2186.'*0 The total courtroom time varies depend- I
ing on the number of motions and the vigor with which they are pur- j
sued. The defense attorney carries the burden of presenting an impec­
cable defense. Consequently, she contests every viable issue and . •
vigorously argues law and m o t i o n s . '!

t

B. Trial Costs j

1. Voir Dire i

The goal of voir dire is a fa ir and impartial jury, not one that w ill 
impose the death penalty arb itrarily or capriciously. The defense at­
tempts to identify biases about the death penalty and prejudice against 
the defendant. I f  racism, a guilt prone bias, or a death penalty prone 
bias influences the ju ry ’s decision on the defendant's guilt or whether to .
impose the death penalty, the result is the unconsti’ utional imposition 
of death. To avoid this unconstitutional result, many states require sc- . *
questration of the ju ry panel while individual jurors are questioned, or 
permit sequestration upon motion by the de fense .In  noncapital cases, ;
jurors can be questioned collectively on certain issues, saving a consid- ’ ,
crable amount of time during voir dire.'" In capital cases, however, the 
magnitude of the penalty warrants sequestered voir dire. Sequestered 
voir dire increases the likelihood that prospective jurors will provide 
their own answers, rather than give those answers that they have ;
lcame*. from other jurors are fa v o re d .T h is  individualized question-

Telephone interview with Stuart Rappapon, Bureau Chief, Los Angelo Public 
Defender (Apr. 4, 1985); interview with Gary Goodpaster, Professor of Law, U.C.
Davis (Apr. 6 , 1985).

'** J u d i c i a l  C o u n c i l  o r C a l i f o r n i a , 1984 A n n u a l  R u -o r t , at 53 (1964). This 
amount, however, does not include the cost of extra security or daily transcripts, both of 
which are often used in capiul trials. Interview with Gary Good paster, Professor of 
Law, U .C Davis (M ar. 22, 1985).

'*' S*f g m r r o l l j M o t i o n s  f o r  C a p i t a l  C a s e s , m p ra note 116.
1,1 5er rupra notes 129-30 and accompanying text. t

Kaplan, rupra note 130, at 571. For example, the trial judge generally asks a ’ * * ■ * .
seriei cf questions of prospective jurors to determine their qualifications to serve as 
jurors it a criminal case. These include: Whether bias or prejudice would prevent a 
fair derision; whether they have heard of or have any prior knowledge of the case; and 
whether thry or any member of their family or a dose friend has been a witness or 
victim ia a criminal case. See, t.g., C a l R. or C t. Ar r . { 8.5.

'*• Akhough favored answers may occur and prejudice may go undetected during . ?
collective tc ir  d ir t in noncapiul trials, the cost and time of sequestering overrides these
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ing gcncrall)' takes longer for the attorney to gain sufficient knowledge 
about each ju ro r.14*

The use of peremptory challenges in a capital ease also adds to the 
cost. During ju ry selection, attorneys dismiss prospective jurors by two 
methods A peremptory challenge allows dismissal without cause.1** 
The number of peremptory challenges available in a capital case is 
greater than lhat in a noncapital ease.1*’ Since it is permissible to per­
emptorily excuse a greater number of prospective jurors in a capital 
ease, the result is a lengthier voir dire process. Moreover, the proce­
dure is extended further because the lengthy questioning often permits 
an attorney to exercise her unlimited number of dismissals for cause. 
For example, jurors arc questioned on their beliefs about the death 
penalty.141 If a ju ro r expresses opposition to the death penalty, the de­
fense attorney w ill try to “ rehabilitate’’ her to prevent the prosecution 
from having the prospective juror dismissed for cause. I f  the defense is 
able to get the ju ro r to express only general misgivings about the death 
penalty, and to state that the misgivings w ill not interfere with her 
impartiality and th t discharge of her duties, the prosecution cannot 
constitutionally dismiss the juror for cause.14* The prosecution may,

concerns whr.n the punishment is less than death. S tt, e.g., Kaplan, rupra note 130, ai 
571.

*** Attorneys recognize the need to be fully informed about jurors’ attitudes in death 
penalty cases because jurors usually have strong feelings about both the specific case 
and the death penalty generally. In People v. Williams, 29 Cal. 3d 392, 40S, 626 P.2d 
869, 877, 174 Cal. Rptr. 317, 325 (1981), the California Supreme Court concluded 
that attorneys should be allowed to inquire into matters when strong feelings about a 
case arc held b> the local community or public at large for the purpose of conducting 
peremptory challenges.

•** S t t  infra do '.cs 167, 169 and accompanying text.
For example, in California, each attorney is permitted 10 peremptory challenges 

in a noncapital case and 26 peremptory challenges in a capiul case. S t t C a l.  P e n a l 
C o o t { 1070 (Wes; Supp. 1985).

Kaplan, rupra note 130, at 571 (jurors dosely questioned on their attitudes to­
ward the death penalty). For example, the California Supreme Court has held that voir 
d ir t dealing with the death penalty should be performed individually and in sequestra­
tion. S t t Hovey v. Superior Court, 28 Cal. 3d 1, 80, 616 P.2d 1301, 1353, 168 Cal. 
Rptr. 128, 181 (1980).

'*' S t t Witherspooti v. Illinois, 391 L\S. 510, 522 n.2! (1968) (prospective jurors 
opposed to the dealh penalty may not be excused for cause on that basis unless they 
make it unmistakably dear that they would automatically vote against the death pen­
alty regardless of the evidence at trial, and that their attitudes would prevent an impar­
tial decision on the defendant’s guilt), cf. Wainwright v. W itt, 105 S. Ct. 8+4, 852 
(1985) (prosecutor may challenge for cause prospective juror who states that her douba 
about the death penalty may impair the performance of her duties as a juror).
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however, excuse this person by using a peremptory challenge.'" The 
defense may also question a jury panel on prejudice, especially if lhe 
race of defendant and the vinim differ.” ' Allhough some answers may 
permit the defense to have the jurors dismissed for cause, the peremp­
tory challenges must be available to rid the jury box of racism. Thus, 
even with a greater number of peremptory challenges available to the 
defense attorney, she must use care in exercising those challenges.

This extensive process seeks to ensure the defendant's sixth amend­
ment right to an impartial jury. Because the penalty is death, super due 
process requires or permits individual questioning, longer questioning, 
and more challenges.” 1 Jury selection is estimated to take, on the aver­
age, 5.3 times longer than jury selection for a noncapital case”’ and 
courtroom time alone may increase the cost to the system by as much as 
JS7.440.'"

"* See supra noie 167.

See, N a t io n a l  J u r y  P r o je c t , rupra note 131, §{ 10-50 to -56; Note, Restrict- 
ing In q u in  In to  R acial A ltitudes D u rin g  t h  Voir D ue —  Rosales-Lopet v. United 
Stales, 4 } 'l U.S. IS 2  (19S1), 19 A m . C r im  L. R ev . 719 (1983); Note, Probing R a ­
cial Prejudice or, Voir Dire: The Suprem e Court Provides Illusory Justice fo r  Minority 
Defendants —  Rosales-Lopei r .  U nited States, 101 S. C l  1629 (1981), 72 J .  C r im . 
L. it C r im in o l o c y  l^M  (1961).

See, eg ., Goodpaster, rupra note 85, at 328 n.132 (majority or jurisdictions >pve 
the attorneys leeway in asking questions sines information gleaned may lead to intelli­
gent u k  of peremptory challenges).

L. Saunders, B. Moonc it B. GaaJ, An Empirical Study Attempting to Compare 
the Trial Costs of Capital Cases with the Tria l Costs of NonCapiul Cases (Spring 
1983) (jiudy of 20 California cases involving first degree murder convictions —  10 
capiul, and 10 noncapiul —  reveals that ju ry selection in capital cases lasted an aver­
age of 16 days as compared to 3 days for noncapital) (unpublished manuscript) (copy 
on file with U.C. Davis L a w  Rn.new). Both district attorneys and defense attorneys 
assert that capiul case vchr dire lasts substantially longer than noncapiul case voir 
dire. The estimated increase ranged from two days to two months —  the average being 
approximately two weeks. Questionnaires on Hie with U.C. Davis Law  Review, inter­
view with James Thomson, Attorney, Sacramento. Cal. (Apr. 5, 1965). Another reason 
lhat capiul case ju ry K leaion takes longer than noncapiul cases ii that more prospec­
tive juroo try to disqualify themselves, claiming that a lengthy death penalty trial will 
cauK hardship, lhal is, lhat prior personal obligations do not permit the lime commi • 
ment a capita! trial requires. Additionally, the process is lengthier bccauK the attorney 
is essentially picking a jury for two trials —  the guilt and penalty phase. Moreover, 
prospective jurors' strong attitudes about the death penalty generally increase the voir 
dire time a* the attorney attempts to filter through the ju ron ’ answers to determine 
whether they w ill fasrly and impartially apply the law. Telephone interview with Stu­
art Rappapors, Bureau Chief, Los .Angeles Count) Public Defender (Apr. 4, 1985).

"* Telephone interviews with d e f e n K  attorneys and questionnaire responses indi­
cated that death p e n a lty  voir dire can  la k e  as long as two months. Questionnaires on

—-



12S8 Univrrsit) o f California, Da\<is |Yol 18.1221

— ...-Tv-

2. The Trial

Due process for capital eases requires a lengthy and costly trial pro* 
cess. It has been estimated lhat it takes approximately 3.5 times longer 
lo try capilal cases than to try noncapital murder eases.,M Attorneys 
contend that the average difference between a noncapital trial and capi­
tal trial is thirty days.” ' If this increase is multiplied by the cost per 
day of operating a courtroom, the additional cost for courtroom time 
alone is 565,580.” ’ The additional attorney hours spent on capital t r i­
als must also be included.” 1 A Maryland study estimated the cost of the 
defense attorney through trial disposition to range from 550,000 to 
575,000 per capital ease.” ' Moreover, because of the magnitude of cap­
ital trials, the state and the defendant may be assigned two attorneys.1'0 
Additionally, the expense is increased due to the large number of wit-

file w ith U.C. D a is  Lau- Review; telephone interviews conducted with Joe Najpaver, 
Alameda County (Mar. 6 , 1985); Roy Simmons, Sacramento County (Mar. 7, 1985); 
James Thomson, Sacramento County (Apr. 5, 1985). Given the oosi of a counroom per 
day as *218C, s t t  rupra note 160, the total cost for voir d ire would be approximately 
587,440.

,n L. Saunders, B. Moore L  B. Gaal, An Empirical Study Attempting to Compart 
the T ria l Costs of Capiul Cases with the Trial Costs of NonCapital Cases (Spring 
1983) (capiul trials averaged 42 days and noncapiul trials ave'-aged 12 days in study 
of 20 California cases involving first depot murder convictions (10 capiuJ and 10 non­
capital)) (unpublished manuscript) (copy on Hie with U.C. Davis Law  Review).

"* See id.; questionnaires on Hie with U.C. D c iis  L aw  R e iieu . However, the in­
creased number of trial days can be substantially more. Interview with James 
Thomson. Attome), Sacramento, Cal. (Apr. 5, 1985).

•”  The cost of operating a coun room is approximately 52186 per day. See rupee  
note 160 and accompanying text. The cost for 30 days is J65.5SO.

See rupra notes 120-21, 173, A 175 and accompanying text. A major cost to some 
small public defender offices comes from having to assign to outside counsel the 
caseload that would be handled by sufl, but which is displaced when the sufT attorney 
is assigned a capiul case. Questionnaires on file with U.C. D a i s  L ew  Review, tele­
phone interview with Larry Biggam, Attorney, Biggam, Christensen A MinslofT, Santa 
Cruz, Cal (Mar. 10. 19E5).

"• See O p e r a t i o n a l  O v e r v i e w , supra note 136, at 2.
See, e.g., Keenan v, Superior Court, 31 Cal. 3d 424, 434, 640 P.2d 108, 114, 180 

Cal. Rptr. 469, 495 (1982). The H enson court held lhat given the constitutionally 
mandated distinction between death and other penalties, the trial court abused iu dis­
cretion when it denied defendant*! motion for appointment of a second attorney. See 
C a l .  P e n a l  C o d e  { 967(d) (V*’est Supp. 1905) (authorizes funds for appointment of a 
aecond attorney if the trial court finds lhat the second attorney is needed to provide a 
complete and full defense for the defendant); u e  also L.A . Times, July 27, 1983, Pi. 
I I , at 5, col. 3 (complexity of capiul case may entitle defendant to the appointment of 
two attorneys; prosecution also often assigns two attorneys to capiul case).
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nesses necessary in a capital tr ia l." '
The capital trial process itself is more expensive because it includes 

two trials —  the guilt phase and the penalty phase."1 The capital trial 
lawyer must structure the bifurcated proceeding around the possible 
sentence. This requires that competent counsel thoroughly investigate 
and evaluate both the guilt and penalty phase evidence prior to trial to 
present a case in the guilt phase that w ill support the penalty phase 
strategy."1 This requirement increases the capital trial cost because the 
penalty phase investigation demands thorough research of the defend­
ant's life.

The penalty phase of a capital tria l is categorically different, in char­
acter, procedure, and magnitude from any counterpart in a noncapital 
trial, and it accounts for the greatest increase in cost before the appel­
late stage."* In noncapital cases, the judge generally imposes the sen­
tence, the procedure is brief, and the attorney’s role is minimal."' By 
contrast, the capital defendant irocivcs a second trial solely to determine 
whether he should be sentenced to death. Constitutionally, the court 
must permit the defense attorney to present any mitigating evidence."*

S t t  ru p ra notes 140-41 and accompanying text.
"* Moreover, in addition to investigating and defending the charge or charges in the 

derendant'i instant case, the defense attorney may also have to investigate and defend 
against uncharged offenses that the prosecution offers as evidence of aggravation during 
the penalty phase. S tt , t.g ., Cw_ P i ^ a l  C o d e  § 190.3 (West Supp. 1985) (rate may 
present evidence of ’ ‘criminal activity" by the defendani that involved use or attempted 
use of force or violence or threat to use force or violence and the "criminal activity" 
docs not require a conviction).

S tt , t.g ., Goodpaster, rupra note 85, at 3M  (defense counsel should integrate 
"guilt phase defense and penalty phase case for life ," to prevent inconsistency between 
penalty phase argument and guilt phase defense).

A recent California case exemplifies the costs that can be incurred solely from the 
retrial of the penalty phase. The defendani was convicted in the guilt phase, but the 
jury could not decide whether the defendant should be sentenced to death or to life in 
prison without parole. The judge declared a mistrial for the penalty phase. The defense 
attorney suggested that the defendant might consider accepting the life without parole 
sentence and forego an appeal, but the district attorney stated he would not agree to a 
plea bargain. The county auditor commented that the retrial of the penalty phase 
would be more capeniive than the first tria l, which cost J 10 .000 just for defense inves­
tigation and defense expert witnesses. Moreover, the court costs aJone would "sky­
rocket,'’ xince the judge granted a motion to move th t penalty phase retrial to another 
county. Set Proctor: Death P m a ltj H’ortA th t C ostl, Redding (Cal.) Record Search­
light, Feh 4, 1983, at 1, col. 1.

*" S tt ,  e.g., Goodpaster, supra note 85, at 328 (probation reports and mandatory 
sentencing schemes minimize role of defense attorney in noncapital case).

*** Locirtt v. Ohio, <38 L’ .S. 586 (1978); s t t  rupra notes 62-65 and accompanying 
text.


