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1 3 7 .3 7 5  P R O C E D U R E  IN CRIM INA L M ATTERS G E N E R A L L Y

regardless of whether the sentence is to be served 
in a state or federal institution.

(2) Except cs provided in subsection (3) of 
this section, when a pen.cn is sentenced to 
imprisonment in the custody of the Department 
of Corrections, for the purpose of computing the 
amount of sentence served the term of confine­
ment includes oi.Jy:

(a) The time that the person is confined by 
any authority after the arrest for the crime for 
which sentence is imposed; and

(b) The time that the person is authorized by 
the Department of Corrections to spend outside a 
confinement facility, in a program conducted by 
or for the Department of Corrections.

(3) When a judgment of conviction is vacated 
and a new sentence is thereafter imposed upon 
the defendant for the same ciime, the period of 
detention and imprisonment theretofore served 
shall be deducted from the maximum term, and 
from the minimum, if any, of the new sentence.

(4) Unless the court expressly orders other- 
wis j , a term of imprisonment shall be concurrent 
with that portion of any sentence previously 
imposed that remains unoxpired at the time the 
court imposes sentence. This subsection applies 
regardless of whether the earlier sentence was 
imposed by the same or any other court, and 
regardless of whether the earlier sentence is being 
or is to be served in the same penal institution or 
under the same correctional authority as will be 
the later sentence. (Amended by 1955 c.660 §15; 1965 
c.463 §19; 1967 c.232 §2; 1973 c.562 §2; 1973 c.631 §4: 1981 
c.424 §2; 1987 c.251 §4; 1987 c.320 §35]

137.375 Release of prisoners whose 
terms expire on legal holidays. When the 
date of release from imprisonment of any pris­
oner in an adult correctional facility under the 
jurisdiction of the Department of Corrections, or 
any prisoner in the county or city jail, falls on 
Saturday, Sunday or a legal holiday, the prisoner 
shall be released on the fi. 't  day preceding the 
date of release which is not a Saturday, Sunday or 
legal holiday, except for prisoners of a county or 
city jail serving a mandatory minimum term 
specifically limited to weekends who shall only be 
released at the time fixed in the sentence. (1953 
c.5,32 §1: 1955 c.61,.'' §16: 1971 c.290 §1; 1979 c.487 §10; 1987 
c.320 §36]

137.380 Discipline, treatment and 
employment of prisoners. A judgment of com­
mitment to the custody of the Department of 
Corrections need only specify the duration of 
confinement as provided in ORS 137.120. There­
after the manner of the confinement and the

treatment and employment of a person shall be 
regulated and governed by whatever law is then in 
force prescribing the discipline, treatment and 
employment of persons committed. [Amended s
1955 c.32 |1 :  195.-. c.660 §17; 1959 c.687 §1: 1973 c.836 §2*8  
1987 c.320 §37]

137.390 Commencement, term and te r ­
mination of term  of im prisonm ent in 
county jail; treatment of prisoners therein.
The commencement, term and termination of a 
sentence of imprisonment in the county jail is to 
be ascertained by the rule prescribed in ORS 
137.370, and the manner of such confinement and 
the treatment of persona so sentenced shall fc-e 
governed by whatever law may be in force pre­
scribing the discipline of county jails. (Amended t y  
1973 c.631 §3]

1 3 7 .4 0 0  (Amended by 1953 c.104 §2: 1955 c.662 § -\ 
repealed by 1967 c.372 §13|

1 3 7 .4 1 0  [Repealed by 1967 c.372 §13]

1 3 7 .4 2 0  [Repealed by 1967 c.372 §13]

1 3 7 .4 3 0  [Repealed by 1967 c.372 §13]

137.440 Return by officer executing 
judgment; annexation to trial court file.
When a judgment in a criminal action has beer, 
executed, the sheriff or officer executing it shall 
return to the clerk the warrant or copy of the 
entry or judgment upon which the sheriff or 
officer acted, with a statement of the doings of 
the sheriff or officer indorsed thereon, and the 
clerk shall file the same and annex it to the trial 
court file, as defined in ORS 19.005. [Amended by 
1967 c.471 §4)

137.450 Enforcement of money judg­
ment in criminal action. A judgment against 
the defendant or complainant in a criminal 
action, so far as it requires the payment of a fine, 
fee, assessment, costs and disbursements of the 
action or restitution, may be enforced as a judg­
ment in a civil action. [Amended by 1973 c.836 §269: 
19S7 c.709 §1)

1 3 7 .4 6 0  [Renumbered 137.270)

(Death Sentence)
137.463 Death warrant; delivery to 

sheriff; automatic review by Supreme 
Court. (1) When a judgment of death is pro­
nounced, a warrant signed by the trial judge and 
attested by the clerk of the court, with the seal of 
the court affixed, shall be drawn and delivered to 
the sheriff of the county. The warrant shall state 
the conviction and judgment and shall direct the 
sheriff to deliver the defendant within 20 days 
from the time of the judgment to the Superinten­
dent of the Oregon State Penitentiary pending
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the determination of the automatic and direct 
review by the Supreme Court.

(2) If the Supreme Court affirms the sentence 
of death, a warrant, signed by the trial judge of 
the court in which the judgment was rendered 
and attested by the clerk of that court, shall be 
drawn and delivered to the Superintendent of the 
Oregon State Penitentiary. The warrant shall 
appoint a day on which the judgment is to be 
executed and shall authorize and command the 
superintendent to execute the judgment of the 
court. (19S4 c.3 §5|

1 3 7 .4 6 5  [1979 c.2 §5; repealed by 1981 c.873 §9)

137.467 Delivery of w arran t when 
place of trial changed. If the place of trial has 
been changed, the death warrant shall be deliv­
ered to the sheriff of the county in which the 
defendant was tried. [1984 c.3 §6)

1 3 7 .4 7 0  [1979 c.2 §6; repealed by 1981 c.873 §9J

137.473 Means of inflicting death; 
place and procedures; acquisition of lethal 
substance. (1) The punishment of death shall be 
inflicted by the intravenous administration of a 
lethal quantity of an ultra-short-acting barbitu­
rate in combination with a chemical paralytic 
agent until the defendant is dead. The judgment 
shall be executed by the superintendent of the 
Department of Corrections institution in which 
the execution takes place, or by the designee of 
that superintendent. All executions shall take 
place within the enclosure of a Department of 
Corrections institution designated by the Direc­
tor of the Department of Corrections. The super­
intendent of the institution shall be present at the 
execution and shall invite the presence of one or 
more physicians, the Attorney General and the 
sheriff of the county in which the judgment was 
rendered. At the request of the defendant, the 
superintendent shall allow no more than two 
clergymen designated by the defendant to be 
present at the execution. At the discretion of the 
superintendent, no more than five friends and 
relatives designated by the defendant may be 
present at the execution. The superintendent 
shall allow the presence of any peace officers as 
the superintendent thinks expedient.

(2) The person who administers the lethal 
injection under subsection (1) of this section shall 
not thereby be considered to be engaged in the 
practice of medicine.

(3)(a> Any wholesale drug outlet, as defined 
in ORS 689.005. registered with the State Board 
of Pharmacy under ORS 689.305 may provide the 
lethal substance described in subsection (1) of 
this section upon written order of the Director of

the Department of Corrections, accompanied by 
a certified copy of the judgment of the court 
imposing the punishment.

(b) For purposes of ORS 689.765 (8) the 
director shall be considered authorized to pur­
chase the lethal substance described in subsection
(1) of this section.

(c) The lethal substance described in subsec­
tion (1) of this section is not a controlled sub­
stance when purchased, possessed or used for 
purposes of this section. [1984 c.3 §7: 19S7 c.320 538j

1 3 7 .4 7 5  [1979 c.2 §7; repealed by 1931 c.873 §9[

PROBATION AND PAROLE BY 
COMMITTING MAGISTRATE

1 3 7 .5 1 0  [Amended by 1955 c.660 §15; 1955 c.688 • • 
repealed by 1971 c.743 §432]

137.520 Power of com m itting m agis­
tra te  to parole and grant tem porary  re lease  
to persons confir ed in county jail; au th o rity  
of sheriff to release county jail inm ates; 
disposition of w ork release earn ings, d  
The committing magistrate, having sentenced a 
defendant to confinement in a county jail for a 
period of up to one year, may parole the defen­
dant outside the county jail subject to condition 
and subject to being taken back into confinement 
upon the breach of such condition. The commit­
ting magistrate may also authorize, limit or pro­
hibit the release of a sentenced defendant upon 
pass, furlough, leave, work or educational release

(2) The committing magistrate, having sus­
pended imposition or execution of sentence ar.t: 
placed a defendant upon probation and naviz.t 
confined the defendant as a condition of th.;' 
probation in a county jail for a period up to or.e
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OFFENSES AGAINST PERSONS 163.103

HOMICIDE
163.005 Criminal homicide. (1) A per­

son commits criminal homicide if, without 
justification or excuse, the person intentionally, 
knowingly, recklessly or with criminal negligence 
causes the death of another human being.

(2) “Criminal homicide” is murder, man­
slaughter or criminally negligent homicide.

(3) “Hum an being” means a person who has 
been born and  was alive a t  the time of the 
criminal act. (1971 c.743 §S7|

1 6 3 .0 1 0  [Amended by 1963 c.625 §4; repealed by 1971 
c.743 §432)

1 6 3 .0 2 0  [Amended by 1963 c.625: §5; repealed by 1971 
c.743 §432)

1 6 3 .0 3 0  [Repealed by 1963 c.431 §1)

1 6 3 .0 4 0  [Repealed by 1971 c.743 §432)

1 6 3 .0 5 0  [Repealed by 1971 c.743 §432)

1 6 3 .0 6 0  [Repealed by 1969 c.684 §17)

1 6 3 .0 7 0  [Repealed by 1971 c.743 §432)

1 6 3 .0 8 0  [Repealed by 1971 c.743 §432]

1 6 3 .0 9 0  (Amended by 1953 c.676 §2: repealed by 1957 
c.396 §1 (163.091 enacted in lieu of 163.0901)

1 6 3 .0 9 1  11957 c.396 §2 (enacted in lieu of 163.090); 
repealed by 1971 c.743 §432]

163.095 “A ggravated m urder” defined.
As used in ORS 163.105 and this section, "aggr­
avated murder” means murder as defined in ORS
163.115 which is committed under, or accom­
panied by, any of the following circumstances:

(l)(a) The defendant committed the murder 
pursuant to an agreement that the defendant 
receive money or other thing of value for commit­
ting the murder.

(b) The defendant solicited another to com­
mit the murder and paid or agreed to pay the 
person money or other thing of value for commit­
ting the murder

(c) The defendant committed murder after 
having been convicted previously in any jurisdic­
tion of any homicide, the elements of which 
constitute the crime of murder as defined in ORS
163.115 or manslaughter in the first degree as 
defined in ORS 163.118.

(d) There was more than one murder victim 
in the same criminal episode as defined in ORS 
131.505.

(e) The homicide occurred in the course of or 
as a result of intentional maiming or torture of 
the victim.

(2)(a) The victim was one of the following 
and the murder was related to the performance of 
the victim's official duties in the justice system:

(A) A police officer as defined in ORS 
181.610 (6):

(B) A correctional, parole or probation officer 
or other person charged with the duty of custody, 
control or supervision of cor.viclod persons:

(C) A member of the Oregon State Police:
(D) A judicial officer as defined in ORS 1.210;
(E) A juror or witness in a criminal proceed­

ing:
(F) An employe or officer of a court of justice;

or
(G) A member of the State Board of Parole.
(b) The defendant was confined in a state, 

county or municipal penal or correctional facility 
or was otherwise in custody when the murder 
occurred.

(c) The defendant committed murder by 
means of an explosive as defined in ORS 164.055
(2)(a).

(d) Notwithstanding ORS 163.115 (l)(b), the 
defendant personally and intentionally commit­
ted the homicide under the circumstances set 
forth in 163.115 (l)(b).

(e) The murder was committed in an effort to 
conceal the commission of a crime, or to conceal 
the identity of the perpetrator of a crime.

(f) The murder was committed after the 
defendant had escaped from a state, county or 
municipal penal or correctional facility and 
before the defendant had been returned to the 
custody of the facility. [1977 c.370 §i; 19S1 c.87.1 §1)

1 6 3 .1 0 0  [Amended by 1967 c.372 §12: repealed by 
1971 c.743 §432)

163.103 Pleading, p roof and stipu la­
tion regarding previous conviction elem ent 
in aggravated m urder case. (1) In a prosecu­
tion for aggravated murder under ORS 163.095
(l)(c). the state shall plead the previous convic­
tion, and shall prove the previous conviction 
unless the defendant stipulates to that fact prior 
to trial. If the defendant so stipulates and the trial 
is by jury-:

(a) The court shall accept the stipulation 
regardless of whether or not the state agrees to i t

(b) The defendant’s stipulation to the pre­
vious conviction constitutes a judicial admission 
to the1 element of the accusatory instrument 
The stipulation shall be made a part of the record 
of the case, but shall not be offered or received :r. 
the presence of the jury:

1701



163.105 C R IM ES AND PU N ISH M E N T S

(c) For the purpose of establishing the prior 
conviction solely as an element of the crime under 
ORS 163.095 (l)(c), neither the court nor the 
state shall reveal to the jury the previous convic­
tion, but the previous conviction is established in 
the record by the defendant’s stipulation: and

(d) The court shall not submit the accusatory 
inst rument or evidence of the previous conviction 
to the jury.

(2) In a proceeding under ORS 163.095 (l)(c), 
the state may offer, and the court may receive and 
submit to the jury, evidence of the previous 
conviction for impeachment of the defendant or 
another purpose, other than establishing the con - 
viction as an element of the offense, when the 
evidence of the previous conviction is otherwise 
admissible for that purpose. When evidence of 
the previous conviction has been admitted by the 
court, the state may comment upon, and the 
court may give instructions about, the evidence of 
the previous conviction only to the extent that 
the comments or instructions relate to the pur­
pose for which the evidence was admitted.

(3) When the defendant stipulates to the 
prior conviction required as an element of aggra­
vated murder under ORS 163.095 (l)(c), if the 
jury finds the defendant guilty upon instruction 
regarding the balance of the elements of the 
crime, the court shall enter a judgment of guilty of 
aggravated murder. [1981 c.S73 §3]

163.105 Death or life imprisonment for 
aggravated m urder; review  by State Board 
of Parole. Notwithstanding the provisions of 
ORS chapter 144, ORS 421.165 and 421.450 to 
421.490:

(1) When a defendant is convicted of aggra­
vated murder as defined by ORS 163.095, the 
defendant shall be sentenced to death or life 
imprisonment pursuant to ORS 163.150. If : en 
tenced to life imprisonment, the court shall o. der 
that the defendant shall be confined for a mini­
mum of 30 years without possibility of parole, 
release on work release or any form of temporary 
leave or employment at a forest or work camp.

(2) At any time after 20 years from the date of 
imposition of a minimum period of confinement 
pursuant to subsection (1) of this sec ion, the 
State Board of Parole, upon the petition of a 
prisoner so confined, shall hold a hearing to 
determine if the prisoner is likely to be rehabili­
tated within a reasonable period of time. The sole 
issue shall be whether or not the prisoner is likely 
to be rehabilitated w'ithin a reasonable period of 
time. The proceeding shall be conducted in the 
manner prescribed for a contested case hearing 
under ORS 183.310 to 183.550 except that:

(aI The prisoner shall have the burden of 
proving by a preponderance of the evidence the 
likelihood of rehabilitation within a reasonable 
period of time; and

(b) The prisoner shall have the right, if the 
prisoner is without sufficient funds to employ an 
attorney, to be represented by legal counsel, 
appointed by the board, at board expense.

(3) If, upon hearing all of the evidence, the 
board, upon a unanimous vote of all five mem­
bers, finds that the prisoner is capable of 
rehabilitation and that the terms of the prisoner's 
confinement should be changed to life imprison­
ment with the possibility of parole, or work 
release, it shall enter an order to that effect and 
the order shall convert the terms of the prisoner’s 
confinement to life imprisonment with the pos­
sibility of panle or work release. Otherwise the 
board shall deny the relief sought in the petition.

(4) Not less than two years after the denial of 
the relief sought in a petition under this section, 
the prisoner may petition again for a change in 
the terms of confinement. Further petitions for a 
change may be filed at intervals of not less than 
two yec.s thereafter. [1977 c.370 §2:1981 c.873 §4; 198r> 
c.3 §1; 1987 c.158 §23; 1987 c.803 §20)

1 6 3 .1 1 0  [Repealed by 1971 c.743 §432)

163.115 M urder; affirm ative defense 
to certain felony murders; sentence of life 
imprisonment required; minimum term . (1)
Except as provided in ORS 163.118 and 163.125, 
criminal homicide constitutes murder when:

(a) It is committed intentionally, except that 
it is an affirmative defense that, at the time of the 
'nmicide, the defendant was under the influence 
of an extreme emotional disturbance; or

(b) It is committed by a person, acting either 
alone or with one or more persons, who commits 
or attempts to commit any of the following crimes 
and in the course of and in furtherance of the 
crime the person is committing or attempting to 
commit, or during the immediate flight there­
from, the person, or another participant if there 
be any, causes the death of a person other than 
one of the participants:

(A) Arson in the first degree as defined in 
ORS 164.325;

(B) Criminal mischief in the first degree by 
means of an explosive as defined in ORS 164.365;

(C) Burglary in the first degree as defined in 
ORS 164.225;

(D) Escape in the first degree as defined in 
ORS 162.165;

(E) Kidnapping in the second degree as 
defined in ORS 163.225;
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A r t i c l e  1 

H o m i c i d e  

§ 16—3—10. "Murder” defined.
Cross references—

As lo  die prohibition against the appointment o f  any pc.'son convicted under this section as 
guardian ad litem for a child in an abuse or neglect proceeding, see § 20-7-123.

As to provisions o f South Carolina Probate C ode relative to effect of homicide on intestate 
succession, wills, joint assets, life insurance, and beneficiary designations, see § 62-2-803.

T Research and Practice R eferences—
Photograph o f  nude homicide victim not unduly prejudicial. 39 SC L Rev 93, Autumn 1987.

ALR and L Ed A nnotations—
Admissibilitv o f  photograph o f  corpse in prosecuiion for homicide or civil action for causing 

death. 73 ALR2d 769.
Homicide by causing victim’s brain-dead condition. -12 ALR4ih 742.
Corporation's criminal liability for homicide. 45 ALR4lh 1021.
Homicide: physician's withdrawal o f  life supports from comatose patient. 47 ALR4th 18.

<i

C A S E  N O T E S

1. In general 
An unborn child is a "person" within the 

definition o f  murder found in § 16-3-10. State v 
Horne (1984) 282 SC 444. 319 SE2d 703.

The offense o f  killing by stabbing or thrust­
ing under § SC /16-3-40 requires proof o f  an 
elem ent not required to prove the crime of  
murder, i.e., use o f  a knife or similar weapon 
to cause death, and the ofiense o f  killing by 
stabbing or thrusting is not supported bv an 
indictment for murder. Stale v Kornalirens 
11986) 290 SC 281. 350 SE2d 180. cert den 
(L'S) 94 I. Ed 2d 781. 107 S Ct 1592 

Indictm ent for murder is sufficient if o f­
fense is stated with sufficient certainty and 
parlicularitv to enable court to know what 
judgm ent to pronounce, defendant to know 
what he is called upon to answer, and if acquit­
tal or conviction thereon may be pleaded as 
bar to any subsequent prosecution: allegations 
mav state in alternative manner instrtimentalitv 
‘>1 death, or inav stale that death was caused bv 
means or insirumciualiiv unknown. State v 
Owens (1987) 293 SC Ifii, 359 SK2d 275. cert 
den (US) 98 I. Ed 2d 495, 108 S Ct 496

Evidence was suflicienl lo establish venue in 
Horry County where facts indicated lhat victim 
was last seen at his residence in that county, 
there were signs o f  struggle, and ransom  
m oney was demanded and delivered in that 
county: venue in criminal case need not be 
affirmatively proven if there is sufficient evi­
dence from which it can be inferred. State v 
O wens (1987) 293 SC 161. 359 SE2d 275, cert 
den (L'S) 98 L Ed 2d 495. 108 S Cl 496.

M urder case was properly subm itted lev jurv 
where defendant's inculpaiorv statements were 
not the only proof o f  corpus delicti uf nuirdcr. 
which may be proven hv circumstantial evi­
dence; circumstances surrounding sudden dis­
appearance ol victim, considered with unlikeli­
hood ol Ins voluntary departure, as shown bv 
his personal liabits and relationships, was sulli- 
cienl to establish corpus delicti o f nitirtiei or 
lhal victim was dead bv cnnun.il at! ol another 
State v Owens il9S 7t 293 SC Mil. 359 SE2d 
275. te n  den U S ) 98 I. Ed 2d 495. 108 S Ct 
196.

T here was no error in (rial jud ge's refusal

11



O f f e n s e s  A g a i n s t  t h e  P e r s o n § 16-3-20

dam, where, in the two instances complained 
of, the term "rebuttable" was used in conjunc­
tion with the term "inference" rather than 
"presumption", and was followed immediately 
by the instruction that the state bore the bur­
den o f  prosing malice besond a reasonable 
doubt and that it was for the jury to determine 
front all the evidence whether or not malice 
had been prosen State s Patrick '"'SO) 289 SC 
301. 345 SE2d 481

It is not error for tna l judge to instruct jurv 
lhat it must not be governed Its sympathy in 
reaching its sentencing decision. State \ Owens 
(1987) 293 SC 101. 359 SE2d 275, cert den 
(L'S) 98 L Ed 2d 495. 108 S Ct 496.

It was not error lo  refuse to charge lesser  
included ofTense o f  involuntary manslaughter, 
where defendant was convicted o f  murder, 
where victim ivas hit with single shot from 
substantial distance, most o f  shot missed her, 
and pellets which did hit her struck upper 
portion o f  her head; defendant contended this 
evidence could have been basis for jury to 
reasonably have found (hat fatal shot was lired

recklessly at wall o f  victim’s bedroom, but ar­
gument was rejected where additional evidence  
established that victim bad shotgun wounds to 
right hand, which demonstrated lhat she w is 
most likelv attempting to protect herself when 
shot was fired, and single shot to head was 
fired with shotgun at distance o f  only 5 to 15 
feet: lesser included offense instruction is re­
quired bv due process onlv when evidence  
warrants such instruction State v Atkins (1987) 
293 SC 294. 300 SE2d 302.

6. — Presum ption and burden o f  proof
From the use o f  a deadly w eapon, malice 

mav be inferred. State v Merritnan (1985. App) 
287 SC 74. 337 SE2d 218.

There was no material variance between 
indictment and proof where state did not prove 
specific means o f  accomplishing murder, be­
cause state did produce evidence lending to 
show that victim could have been killed by any­
one o f  means alleged in indictment. Stale v 
Owens (1987) 293 SC 161, 359 SE2d 275, cert 
den (L’S) 98 L Ed 2d 495. 108 S Ct 496.

§ 1 6 —3 —2 0 .  P un ishm ent for m urder:  separa te  sen ten c in g  p ro ceed in g  to 
de te rm in e  w hether  sen tence  shou ld  be dea th  o r  life im prisonm en t.

(A) A person who is convicted of or pleads guilty to murder must be 
punished by death or by imprisonment for life and is not eligible for parole 
until the service of twenty years; provided, however, that when the State seeks 
the death penalty and an aggravating circumstance is specifically found beyond 
a reasonable doubt pursuant to subsections (B) and (C), and a recommenda­
tion of death is not made, the court must impose a sentence of life imprison­
ment without eligibility for pare’e until the service of thirty years. Provided, 
further, that under no circumstances may a female who is pregnant with chil i 
be executed so long as she is in that condition. When the Governor commutes 
a sentence of death under the provisions of Section 14 of Article IV of the 
Constitution of South Carolina. 1895. the committee is not eligible for parole. 
No person sentenced under the provisions of this subsection may receive any 
work-release credits, good-time credits, or any other credit that would reduce 
the mandatory imprisonment required bv this subsection.

(B) I ’pon conviction or adjudication of guilt of a defendani o f  murder, the 
court shall conduct a separate sentencing proceeding to determine whether 
the defendani should be sentenced to death or life imprisonment. The 
proceeding shall be conducted by the trial judge before the trial jury as soon 
as practicable after the lapse of twenty-four hours unless waived by the 
defendant. If trial by jurv has been waived bv the defendant and the State, or 
if the defendant pleaded guilty, the sentencing proceeding shall be conducted 
before the court. In the sentencing proceeding, the jury or judge shall hear 
additional evidence in extenuation, mitigation, or aggravation ot the punish­
ment. Only such evidence in aggravation as the State has made known to the 
defendant in writing prior to the trial shall be admissible. Ibis section shall 
not be construed to authorize the introduction of anv evidence secured in 
violation ol the Constitutions of ihe I nited States or the State of South 
Carolina ot the applicable laws ol either. The State, the defendant, and his 
counsel shall be permitted to present arguments lot o t against the sentence to

13



§ 16-3-20 C r i m e s  a n d  O f f e n s e s

he imposed. The defendant and his counsel shall have the closing argument 
regarding the sentence to he imposed.

(C) The judge shall consider, or lie shall include tu his instructions to the 
jurv for it to consider, an* mitigating circumstances otherwise authorized or 
allowed hv law and anv of the following statutory aggravating and mitigating 
circumstances which may !'o supported hv the evidence:

(al Aggravating circumstances:
(1) Murder was committed while in the commission of the following 

crimes or acts: (a) criminal sexual conduct in any degree, (b) 
kidnapping, (c) burglarv in any degree.(d) robbery while armed 
with a deadly weapon, (el larceny with use of a deadly weapon, 
(fj killing hv poison, and (g) physical torture.

(2) Murder was committed by a person with a prior record of 
conviction for murder.

(3) The offender by his act of murder knowingly created a great 
risk of death to more than one person in a public place by 
means of a weapon or device which would normally be hazard­
ous to the lives of more than one person.

(4) The olTender committed the ofTense of murder for himself or 
another, for the purpose of receiving money or any other thing 
of monetary value.

(5) The murder of a judicial ofTicer, former judicial officer, solicitor, 
former solicitor, or other officer of the court during or because 
of the exercise of his official duty.

(0) The offender caused or directed another to commit murder or 
committed murder as an agent or employee of another person.

(7) The offense of murder was committed against any peace officer 
or former peace officer, corrections employee or former correc­
tions employee, or fireman or former fireman during or because 
of the performance of his olficial duties.

(8) Murder wherein two or more persons arc murdered by the 
defendant by out act or pursuant to one scheme or course of 
conduct.

(9) The murder of a child eleven vears of age or under.
(b) Mitigating circumstances:

(1) The defendant has no significant history of prior criminal 
conviction involving the use of violence against another person.

(2) The murder was committed while the defendant was tinder the 
influence of mental or emotional disturbance.

(3) The victim was a participant in the defendant’s conduct or 
consented to the act.

(4) The defendant was an accomplice in the murder committed by 
another person and his participation was relatively minor.

(5) The defendant acted under duress or under the domination of 
another person.

((>) The capacity of the defendant to appreciate the criminality of 
his conduct or to conform his conduct to the requirements of 
law was substantially impaired.

(7) The age or mentality of the defendant at the time of the crime.
14



O f f e n s e s  A g a i n s t  t h e  P e r s o n  § 1 6 - 3 - 2 0

(8) The defendani was provoked by the victim into committing the 
murder.

(9) The defendant was below the age of eighteen at the time of the 
crime.

The statutory instructions as to aggravating and mitigating circumstances 
shall be given in charge and in writing to the jury for its deliberation. The 
jury, if its verdict be a recommendation of death, shall designate in writing, 
and signed by all members of the jury, the aggravating circumstance or 
circumstances which it found beyond a reasonable doubt. The jury, if it does 
not recommend death, after finding an aggravating circumstance or circum­
stances beyond a reasonable doubt, shall, in writing, and signed by all 
members of the jury, designate the aggravating circumstance or circumstances 
it found beyond a reasonable doubt. In nonjury cases the judge shall make 
such designation. Unless at least one of the statutory aggravating circum­
stances enumerated in this section is so found, the death penalty shall not be 
imposed.

Where a statutory aggravating circumstance is found and a recommendation 
of death is made, the court shall sentence the defendant to death. The trial 
judge, prior to imposing the death penalty, shall find as an affirmative fact that 
the death penalty was warranted under the evidence of the case and was not a 
result of prejudice, passion, or any other arbitrary factor. Where a sentence of 
death is not recommended by the jury, the court shall sentence the defendant 
to life imprisonment as provided in subsection (A). In the event that all 
members of the jury after a reasonable deliberation cannot agree on a 
recommendation as to whether or not the death sentence should be imposed 
on a defendant found guilty of murder, the trial judge shall dismiss such jury 
and shall sentence the defendant to life imprisonment as provided in subsec­
tion (A). Before dismissing the jury, the trial judge shall question the jury as 
to whether or not it found an aggravating circumstance or circumstances 
beyond a reasonable doubt. If the jury has found an aggravating circumstance 
or circumstances beyond a reasonable doubt, the jury shall designate this 
finding, in writing, signed by all the me sbers of the jury. The jury shall not 
recommend the dealh penally if the vote tor such penalty is not unanimous 
provided.

(D) Notwithstanding the provisions of § 14-7-1020, in cases involving capital 
punishment any person called as a juror shall be examined by the attorney for 
the defense.

(E) In every criminal action in which a defendani is charged with a crime 
which may be | unishable by death, a person may not be disqualified, excused, 
or excluded from service as a juror therein by reason of his beliefs or attitudes 
against capital punishment unless such beliefs or attitudes would render him 
unable to return a verdict according to law,
HISTORY: 1985 Act N o. 104, § 1, eff May 21. 1985: 1986 Act No. 462, § 27. eff J u n e  3. 1986. 

Effect o f Am endm ent—
The 1985 amendment re u n ite  subsection (A t to provide that u tien j  sem eme ol death tv 

commuted, the rommmce is not elig ib le lor parole.
The 1986 amendment made grammatical changes: revised subsection (A) 6s adding the 

provision relative to the sememe to he imposed when an aggravating circumstance is lound 
bevond a reasonable doubt but a recommendation ol deatli is not made, and r-s substitu ting 
"mandators im prisonm en t" lo t "mandators tvvemv sears' im prisonment" m the last sememe: 
revised subsection (H i bs substitu ting " tr ia l b \ ju rs "  tor "the trial j ut s" ,  and bs substitu ting " th e  
lenience to be im posed" lo t " th e  sentence o l death”  and lor "th e  sememe im posed ": revised
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O f f e n s e s  A g a i n s t  t h e  P e r s o n § 16-3-25
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does not extend so far as to authorize trial 
judge to refuse counsel right lo  conduct ans 
examination at all in capital case. Stale s Atkins 
(11)87) 2«»3 SC 294. 360 SE2d 302 

It was not error for trial court to fail lo give 
limiting instruction where solicitor had referred 
to parole violations, because solicitor men­
tioned parole onl) in context o f  defendant's 
prior convictions, at no time stating or imply­
ing lhat defendant could be put on parole if he 
were given life sentence. Slate v Dra1 ton 
(1987) 293 SC 417, 361 SK2d 329. cert den 
(L'S) 98 L Ed 2d 1021, 108 S Ct 1060.

Final argum ent o f  solicitor in penalty 
phase o f capilal trial must be carefully tailored

so as not to appeal to personal bias ol jurors, 
nor be calculated to arouse passion  or preju­
dice; argument must be confined to record and 
its reasonable inferences and focus on charac­
teristics ol defendant and nature ol crime. 
State v Reed (1987) 293 SC 515 . 3 6 2  SE2d 13.

Court's exclusion from death  penalty sen­
tencing hearing o f  testinionv o f  jailors and 
visitor to jail as lo defendant's g o o d  behavior 
in jail between his arrest and trial denied de­
fendant his right to place before sentencing 
jurv all relevant evidence in m itigation o f  pun­
ishment, thus violating cruel and unusual pun­
ishment clause o f Eighth A m endm ent. Skipper 
v South Carolina (1986. CS) 90  I. Ed 2d I. 106 
S Ct 1669. 20 Fed Rules Evid S e n  241.

A T T O R N E Y  G E N E R A L 'S  O P I N IO N S

L'ndcr the 1986 O m nibus Criminal Justice
impioYcments Act. individuals convicted of 
murder are not entitled to reductions in lime 
prior to parole eligibility through the use o f  
earned work credit.'. P iisoncis convicted o f  any 
violent crimes, as defined in Section IG-1 -60. 
for a criminal event that occurred after June 3. 
1986, and who liaee a prior conviction at any 
time before or after June 3, 1986. fot one o f  
the specified crimes, would not be eligible for 
parole consideration on the recent conviction 
and must com plete service o f  their entire sen­
tences. Under the provisions o f §§ 24-21-645

and 24-21-650. the review in tw o years upon 
rejection, o f  prisoners in confinem ent lor a 
violent rrime. is applicable lo the entire violent 
offender population. Under the provisions o f  
§24-21-610 , all burglars in the -econd degree 
convictions would not be e lig ib le  for parole 
until thev have served al least one-th ird  o f  their 
sentence. Any and all olfenses o f  burglary in 
the lirst degree and burglars in the second  
degree under Section 16-I1 -3I2 (B ) carrv all 
consequences o f  a "violent crim e" regardless 
o f  the statutory aggravating circumstances 
shown. 1986 Op Attv Gen. No. 8 6 -102 . p 309.

§ 16-3-25. Punishment for murder: review by Supreme Court of impo­
sition of death penalty.

Research and Practice References—
Alibi evidence admissible in sentencing hearing in capital case. 39 SU 1. Rev 48. Autum n 1987.

ALR and L Ed A nnotations—
Use or admissibility o f prior inconsistent statements o f  witness as substantive evidence "I lads 

to which thev relate in criminal case—modern state cases. 30 AI.R4tli 114.

C A SE  N O T E S

In a murder prosecution, imposition o f  the 
death penaltv was proper where defendant's 
conversations on the telephone and lii.s carry­
ing out id the murder plan, as well as his 
efforts after the victim's death lo lure the 
stale's witness into helping to exonerate him. 
involved a schem e which was abom as wicked 
as it was conceivable. Slate v Gaskins (1985, 
•SC) 326 SK2d 132, cert den (U.S) Sli I. Fat 2d 
266, |O i s  Ci 2368.

Im position o f  the death penalty was proper 
where ihe defendant s.ml the victim in cold 
blood for pecuniary gain ami ihe victim's au- 
*o|)sv revealed a shotgun wound one inch hv 
ivvo me lies m the hac k ol his skull and 30 in II) 
pellet wounds to the head. Si.ni* \ I’aiiersun 
(198-1) 285 SC 5. 327 SI*. 2d 650  

The im position o f  the death penalty was 
*"16 justified bv a brutal homicide, accompa­
nied In rapt*. Stale v liu esila le  (1984) 285 St. 
I:‘* 328 SE2d 53 

The death penalty was fully iiistiliccl where

the defendant was convicted ol murder and 
lirst degree criminal sexual conduct (rape). 
State v Skipper (19851 285 SC 42 . 328 SE2d 
58. revd cm other grounds (US) 9 0  1. lal 2d I. 
106 S Ci 1669.

The im position o f  the death  penaltv was 
propel where the deleml.mt was found guilts 
ol two murders while com m itting burglars, 
armed robbery and grand lan env State v Lu­
cas (1985) 285 SC 37. 328 SE2d 63. cert den 
(US) 86 I. htl 2d 729. 105 S Ct 271 I.

The im position o f the dea lh  penaltv was 
jusiilied on the ccmvic iion ol a se n e s  ot c rimes 
"about as savage as am known m ihe law." 
where theie was no scm hleiice <>! .iii excuse. 
iioi did die rccoicl reveal am  l.„ is relaiive to 
the accused pcisuu.s iheuiselves lhat would 
vs.ii t aut lem eiuv State v Chalic e  iI9 8 4 i 285  
SC 21. 328 Sr.2d 464 

A death penally was neither excessive uni 
in.ippiopnale iii liglu ol the c in  umst.mcc's ol
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§ 1 6 —3 —2 6 .  Punishment for murder: notice to defense attorney of 
solicitor’s intention to seek death penalty; appointment of attorneys 
for indigent; investigative, expert or o ther  services

(A) Whenever the solicitor seeks the death penalty he shall notify the 
defense attorney of his intention to seek such penally a* least thirty days prior 
to the trial of the case. At the request of the defense attorney, the defense 
attorney shall be excused from all other trial duties ten days prior to the term 
of court in which the trial is to be held.

(B) Whenever any person is charged with murder and the death penalty is 
sought, the court, upon determining that such person is unable financially to 
retain adequate legal counsel, shall appoint two attorneys to defend such 
person in the trial of the action. One of the attorneys so appointed shall have 
at least five years’ experience as a licensed attorney and at least three years' 
experience in the actual trial of felony cases, and only one of the attorneys so 
appointed shall be the Public Defender or a member of his stalT.

Notwithstanding any other provision of law, the court shall order payment 
of fees and costs, not to exceed five thousand dollars per trial from funds 
appropriated for the defense of indigents.

(C) Upon a finding in ex parte ptoceedings that investigative, expert, or 
other services are reasonably necessary for the representation of the defendant 
whether in connection with issues relating to guilt or sentence, the court shall 
authorize the defendant's attorneys to obtain such services on behalf of the 
defendant and shall order the payment, from state funds appropriated for the 
defense of indigents, of fees and expenses not to exceed twenty-five hundred 
dollars as the court shall deem appropriate. Upon a finding that timely 
procurement of such services cannot await prior authorization, the court may 
authorize the provision of and payment for such services nunc pro tunc. 
HISTORY: 1986 Act N o. 462, § 26, eff June 3, 1986.

Effect o f  Am endm ent—
The 1986 amendment made grammatical changes, rewrote the provisions in subsection <B' 

relative to payment o f fees and costs, and raised to twenty-five hundred dollars the limitation on 
fees and expenses payable pursuant to subsection (Gl.

C A S E  N O T E S

Section 17-23-70 has been superseded bv procedure for appointment o f  counsel lot indi-
5 l6-3-26(B), a more recent statute, which bv gem  defendants charged with capital murder,
its terms is more specific than § 17-23-7(1. Slate State v Brown (1986) 289 SC 581. 347 SF.2d
' Brown (19861 289 SC. 581. 347 SK2d 882. 882.

Since, by clear im plication, non indigcnt Trial court’s ruling dial the defense team  
defendants have no right lo  court appointed could spend up lo the then S2.000 limit pursu-
' "uti'el under § l(i-3-26(B). which provides >ul| to § 1 6 -3 -2 6 (0  for the procurement ol
exclusive procedure for appointment ol counsel expert witnesses, which ruling also reserved to
ot indigent defendants charged wnh capnJ the defense team the riK!.'’ to petition for an

murder, there was no merit lo capital dclen- expansion ol that amount, did not prejudice
contention that he was entitled to free (|K- defendant, especially where the record es-

'"" 'i appointed counsel, whether an indigent lahlishcd lhal not only did the state provide
anil lunhct lhal. since he had not been dclendani with the services ol a published

"line, ol this right. Ins vvnivei ol counsel IIK.,|ji;,| expert on "brain death." hut also dial
. Mm wen knowingly and intelligently made defense counsel exhaustively ctoss-exam ined  

Ns’.,' ' 1 ° 'v 11 * 1-186) 289 S< :i8 l. 347 SE2cl state’s expert witnesses oil the defendant's
behalf State v Matthews (1986) 291 SC. 339. 

Section 16-3-26(8) provides the exclusive 353 SK2d 444.

O f f e n s e s  A g a i n s t  t h e  P e r s o n  § 16-3-26



§ 16-3-28 C r i m e s  a n d  O f f e n s e s

§ 1 6 - 3 - 2 8 .  Punishment for murder: right of  defendani to make last 
argument 

Notwithstanding anv o ther provision of law. in any criminal trial where the 
maximum penaltv is death or in a separate  sentencing proceeding following 
such trial, the defendani and his counsel shall have the right to make the last 
argument.
H ,c T O R Y : 1986 A ct N o . 462, § 43. o ff J u n e  3. (986.

E h cC I o f  A m e n d m e n t—
I he 1986 amendment substituted "the defendant and ins counsel" lor "the defendant ot lit' 

counsel".

CASE NOTES
T r ia l  ju d g e  e r r e d  in allowing state to have right: speculation as lo whether defendant was

t losing argument in guilt phase in capital case prejudiced by being denied right to final argu-
wherc record was devoid o f evidence defendant ment was inappropriate in this situation. State
made knowing and intelligent waiver o f  this \ Reed (1987) 293 SC 515. 362 SE2d 13.

§ 1 6 —3 —3 0 . Killing by poison.

C ro s s  re fe re n c e s—
As to the prohibition against the appointment o f  anv person convicted undet this section as 

guardian ad litem for a child in an abuse or neglect proceeding, see § 20-7-123.

§ 1 6 —3 —4 0 . KiPing by slabbing or thrusting.

Cross references—
As lo the prohibition against the appointment o f  anv person convicted under this section as 

guardian ad litem for a child in an abuse or neglect proceeding, see § 20-7-123.

CASE NOTES
T h e  o ffe n se  o f  k i l l in g  by s la b b in g  o r  th r u s t ­

in g  under § 16-3-40 requires prool o l an e le ­
ment not required to prove the crime o f  mur­
der. i.e., use o f  a knife or similar weapon lo  
cause death, and the offense o f  killing hv stab­
bing or thrusting is not supported bv an indict­
ment for murder. State v Kornahrens (1986)

290 SC 281. 350 SK2d ISO. cert den (I S) 94 I. 
Ed 2d 781. 107 S Ct 1592.

S e c t io n  16-3-40, providing for an automatic 
penaltv o f  death upon conviction, is unconstitu­
tional. State v Kornahrens (1986) 290 SC 281. 
350 SE2d 180. ccn  den (l'S ) 94 I. Ed 2d 781. 
107 S Ct 1592.

§ 16—3—50. Manslaughter.

C ro s s  re fe re n c e s—
As to the prohibition against the appointment o f  anv person convicted under (his section as 

guardian ad litem lor a child in an abuse or neglect proceeding, see  § 20-7-123.
As lo  provisions o f  South Carolina Probate C ode relative to effect o f  hom icide on intestate 

succession, wills, joint assets, life insurance, and beneliriarv designations, see  § 62-2-803.

A L R  an d  L  E d  A n n o ta t io n s—
Hom icide bv causing victim's brain-dead condition. 42 ALR4th 742.
Corporation's criminal liabilitv lot homicide. 45  ALR4th 1021.
Homicide: plnsician's withdrawal ol lile supports Irom com atose patient. 47  AI.R4th 18.

CASE NOTES
1. In  g e n e ra l 

V o lu n ta ry  m a n s la u g h te r  is  th e  unlawful kill­
ing o f  a human being in sudden heal o f  pas­
sion upon suflicient legal provocation. State \ 
l).nmm (1985) 285 SC 125. 328 SE2d 028. te n  
den (l'S ) 88 1. Ed 2d 156. lOti S Ct 187.

W hen  d e a th  is  c a u s e d  b y  a d e a d ly  w eap on ,
words alone are insufficient to constitute a 
legal provocation. State v I’lemmons (I985t 
286 SC 78. 332 SK2d 765. vacated on tnlici 
grounds (l'S ) 9(1 I. Etl ktl 353. 1(16 S Ct 1943 

M a n s la u g h te r  is the unlawful killing ol a
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T h e  1982  a m en d m en t, in the last s e n te n c e  o f  the seco n d  p aragraph , su b s ti­
tu ted  "§ 2 4 - 1 - 2 5 0 ” for the form er  “ § 2 4 - 3 - 4 0 0 ."

S t a t e  P r i s o n  S y s t e m  § 24 -3 -530

A r t i c l e  5  

C a p i t a l  P u n i s h m e n t  

§ 2 4 —3 —5 1 0 . Death sentence and notice thereof.
ALR  and L Ed Annota tions—  '

P ropriety  o f  im p o sitio n  o f  d eath  se n te n c e  by state com  r ju ry 's
reco m m en d a tio n  o f  life  im p r iso n m en t or le s se r  se n te n c e . 8  A I .R 4 tn ’v n e  ap, 

P ropriety , un der Federal C o n stitu tio n , o f  ev id en ce  or  a rg u m en t c o n e , m in g  
d e te r e n t  effect o f  d ea th  p en a lty . 7 8  AL.R Fed 5 5 3 .

ATTORNEY GENERAL ’S OP IN IONS

South Carolina ’s mandatory death recen t S u p rem e C ourt d e c is io n s . 1 9 7 5 -  
penalty for m urder in sp ec if ied  circum - 76  O p  Attv G en , N o  4 3 8 8 , p  2 2 4 . 
sta n ce s  is u n co n stitu tio n a l in ligh t o f

§ 2 4 - 3 - 5 2 0 .  Transportation of convict sentenced to death.
ATTORNEY  GENERAL ’S OP IN IONS

South Caro lina ’s mandatory death recen t S u p rem e C ourt d e c is io n s . 1 9 7 5 -  
penalty for m urder in sp ec ified  c ircu m - 76  O p  A ttv G en , N o  4 3 8 8 , p  2 2 4 . 
s ta n ce s  is u n co n stitu tio n a l in ligh t o f

§ 2 4 —3 —5 3 0 . Capital punishment shall be by electrocution.
CASE NOTES

Section 24 -3 -530 , p r o v id in g  that 
s e n te n c e  o f  death  sh all b e  by e le c tr o ­
c u tio n , d o e s  n o t c o n st itu te  cru el and  
u n u su a l p u n ish m en t. S ta te  v Shaw  
( 1 9 7 9 , SC) 2 5 5  SK 2d 7 9 9 .

In  a prosecution fo r m urde r, the
co u r t properly  q u a sh ed  d e fe n d a n t's  
su b p o e n a  d u ces tecu m  issu ed  for the  
D irecto r  o f  th e  S o u th  C arolin a  D ep a rt­
m en t o f  C o rrectio n s, d irec tin g  him  to  
bring  the e lectr ic  cha ir  to  the co u r t­
ro o m  b ased  o n  d e fe n d a n t’s a lleg a tio n

that the p ro cess o f  e le c tr o c u tio n  is 
e v id en ce  in m itigation  o f  th e  p u n ish ­
m en t and  sh ou ld  have b e e n  p r e se n ted  
to the jury  un der § IG—3—2 0 (B ); the  
leg is la tu re  has d e te rm in e d  that capital 
p u n ish m en t shall b e  im p o se d  by e le c ­
tro cu tio n , un d er  § 2 4 - 3 - 5 3 0 .  and  th e  
m an n er o r  nature o f  cap ita l p u n ish ­
m en t has b een  r e m o sc d  from  c o n s id e r ­
a tio n  o f  juries. S tate  v T h o m p so n  
(1 9 8 2 . SC) 2 9 2  SE 2d  5 8 1 . cert d e n  4 5 6  
l ’S 9 3 8 , 72  L Ed 2d  4 5 8 , 102 S Ct 
1996.

ATTORNEY GENERAL ’S OP IN IONS

South Caro lina ’s mandatory death recen t S u p rem e C ourt d e c is io n s . 1 9 7 5 -  
pena lty for m urder in sp ec ifie d  c ircu m - 76  O p  Any G en . N o  4 3 8 8 ,  p 2 2 4 .  
s ta n ce s  is u n co n stitu tio n a l in light o f

2 7 3



§ 2 4 —3 —5 4 0 . Death chamber; expenses incurred in transport­
ing criminal to place of execution.

ATTORNEY G ENERAL ’S O P IN IO NS

South Carolina 's mandator)’ death recen t S u p r e m e  C ou rt d e c is io n s .  1 9 7 5 -  
pena lty fo r  m urder in sp ec ified  c ircu m - 7G O p  A ttv G en . N o  4 3 8 S . p 2 2 4 .  
s ta n ce s  is u n co n stitu tio n a l in ligh t o f

. . .  ,  : o

§ 24 'hall)o0. Witnesses at execution.
ATTORNEY GENERAL ’S O P IN IO NS

South Caro lina ’s mandatory death recen t S u p r em e  C ou rt d e c is io n s .  1 9 7 5 -
pcna ltv for m urder in sp ec ified  c ircu m - 7 6  O p  A ttv G en , N o  4 3 8 8 .  p  2 2 4 .
sta n ces  is u n co n stitu tio n a l in ligh t o f

§ 2 4 —3 —5 7 0 . Disposition of body.
ATTORNEY G ENERAL ’S O P IN IO NS

South Carolina 's mandatory death r ecen t S u p r em e  C ourt d e c is io n s .  1 9 7 5 -
penalty for  m urder in sp ec ified  c ircu m - 7 6  O p  A n y  G en , N o  4 3 8 8 , p  2 2 4 .
s ta n ce s  is u n co n stitu tio n a l in ligh t o f

A r t i c l e  9  

M i s c e l l a n e o u s  P r o v i s i o n s

§ 2 4 - 3 - 9 2 0 .  Rewards for capture of escaped convicts.
The Commissioner of the Departm ent o f Corrections shall offer 

a reward of one hundred dollars for the capture o f each escaped 
convict.
H ISTORY : 1979 Act No. 132 §3 , e ff June 26, 1979. 

Effect o f Amendments—
T h e  1 9 7 9  am en d m en t in crea sed  th e  rew ard from  tw en ty  five to  o n e  h u n d red  

d o lla rs and  d e le te d  the provisi m  for p a y m en t o f  e x p e n s e s  for r e tu rn in g  e sc a p e e s  
to  th e  pen iten tiary .

§ 2 4 —3 —9 5 0 . Contraband.
ATTORNEY G ENERAL ’S O P IN IO NS

Review o f South Carolina Code re- fe lo n y . 198 5  O p  A ttv G en . N o . 8 5 -5 7 .  
veals n o  sp ec ific  “ consp iracy  to  v io la te  p 165.
§ 2 4 -3 -9 5 0 "  that w ould  raise that act to

§ 24 -3 -540 C o r r e c t i o n s ,  P r o b a t i o n s ,  e t c .

2 7 4



§ 16-3-10 C r i m e s  a n d  O f f e n s e s

so n  (1 8 9 9 )  5-1 S t . 2 4 0 . 32  s h  357: 
S ta le  v I lc n d c is o n  (1 9 0 6 )  74 ><■ 4 7 7 .  
5 5  SE  117. S e c  a lso . S ta te  v Sm ith  
(1 8 4 7 )  3 3  SC I. 77.

C h a rg e  n o t error w hich sta ted . “ T h e  
u se  o f  a d e a d l\  w ea p o n  p r e su m e s  m al­
ice . Imt th e  p resu m p tio n  mas b' reb u t­
ted; so . a lter  all. it is left for the jurv lo  
say, from  al! the facts and  c ircu m ­
sta n ce s , w h eth er  th e  k illing  w.s* d o n e  
with m a lice  or n ot."  S ta te  Bvrd 
(1 9 0 5 ) 72  SC  104, 51 SE 5 42 .

It l a d s  are p r o v e d  M illu icm  to  r a ise  
a p tcM im p tio n  o l m a lic e . M ich  a p r e ­
su m p tio n  w o u ld  h e  r e b u tta b le , a n d  it is 
alw avs lo r  th e  jurv to  d e te r m in e  fro m  
all o f  th e  e v id e n c e  in  th e  c a se  w h e th e i  
o r  n ot m a i'ce  has b e e n  p r o v e d  b o v o n d  
a le a s o n a h le  d o u b t . S ta te  v F u ller  
(1 9 5 6 )  2 2 9  S C  4 3 9 , 9 3  S E 2 d  4 6 3 .

M alice  is to  b e  p r e s u m e d  from  th e  
u se  o f  a deadly  w e a p o n  in th e  c o m m is ­
s io n  o f  a h o m ic id e . S ta te  v A rn o ld  
(1 9 7 6 )  2 6 6  SC  153 , 2 2 1  S K 2d  8 6 7 .

A T T O R N E Y  G E N E R A L  S O P I N I O N S

S o u th  C a ro lin a ’s m an d ator-, dea th  recen t S u p r e m e  C o u rt d e c is io n s .  1 9 7 5 -  
p en a lty  fo r  m urder in sp ec ified  c u c u m - 76  O p  Attv G en , N o  4 3 8 8 .  p  2 2 4 .  
sta n ces is u n co n stitu tio n a l in l ig h t  o f

§ 1 6 - 3 - 2 0 .  Punishment for murder: separate sentencing pro­
ceeding to determine whether sentence should be death or 
life imprisonment.

(A) A person who is convicted of or pleads guilty to m urder 
shall be punished by death or by im prisonm ent for life and shall 
not be eligible for parole until the service o f twenty years, notw ith­
standing any other provisions of law. Provided, however, lhat 
notwithstanding the provisions o f this section, under no circum­
stances shall a female who is pregnant with child be  executed so 
long as she is in that condition.

(B) Upon conviction or adjudication o f guilt o f a defendant of 
murder, the court shall conduct a separate sentencing proceeding 
to determine whether the defendant should be sentenced to death 
or life imprisonment. The proceeding shall be conducted by the 
trial judge before the trial jury as soon as practicable after the 
lapse of twenty-four hours unless waived by the defendant. If the 
trial jury has been waived b v  the defendant and the State, or if the 
defendant pleaded guilty, the sentencing proceeding shall be 
conducted before the court. In the sentencing proceeding, the jurv 
or judge shall hear additional evidence in extenuation, mitigation 
or aggravation o f the punishment. Only such evidence in aggrava­
tion as the State has made known to the defendant in writing prior 
to the trial shall be admissible. This section shall not be construed 
to authorize the introduction of any evidence secured in violation 
o f the Constitution of the United States or the S tate  o f South 
Carolina or the applicable laws of either. T he Stnte. the  defendant 
and his counsel shall be permit led lo present argum ents for or 
against the sentence of death. The defendant and his counsel shall 
have the closing argument regarding the sentence im posed.
14



O fff .nsf.s  A g a i n s t  P e r s o n § 16-3-20

(C) The judge shall consider, or he shall include in his instruc­
tions to the jury for it to consider, miv mitigating circumstances 
otherwise authorized or allowed by law and any o f the following 
statutory aggravating and mitigating circumstances which may be 
supported by the evidence:

(a) Aggravating circumstances:
(1) Muruer was committed while in the commission of 

the following crimes or acts: (a) rape, (b) assault with 
intent to ravish, (c) kidnapping, (d) burglary, (e) 
robbery while armed with a deadly weapon, tl) lar­
ceny with use of a deadly weapon, (g) houseoreak- 
ing, and (h) killing by poison and (i) physical torture;

(2) Murder was committed b) a person with a prior 
record of conviction for murder:

(3) The offender by his act of m urder knowingly created 
a great risk of dealh to more than one person in a 
public place by means of a weapon or device which 
would normally be hazardous to the lives of more 
than one person;

(4) The offender committed the offense o f m urder for 
himself or another, for the purpose of receiving 
money or any other thing o f monetary value;

(5) The m urder of a judicial officer, former judicial 
officer, solicitor, former solicitor, or other officer of 
the court during or because of the exercise of his 
official duty;

(6) The offender caused or directed another to commit 
murder or committed m urder as an agent or em­
ployee of another person;

(7) The offense of m urder was committed against any 
peace officer, corrections employee or fireman while 
engaged in the performance of his official duties.

(b) Mitigating, circumstances:
(1) The defendant has no significant history o f prior 

criminal conviction involving the use of violence 
against another person.

(2) The m urder was committed while the defendant was 
under the influence of mental or emotional distur­
bance;

(3) The victim was a participant in the defendant’s 
conduc t or consented to die act;

(4) The defendant was an accomplice in the murder 
committed by another person and his participation 
was rclaiivclv minor:

15



§ 16-3-20 C r i m e s  a n d  O fff .n s i  s

(5) The defendant acted undci duress or under the 
domination o f another person;

(6) Ihe  capacity of the defendant to appreciate the 
.riminalilv o f his conduct or to conform his conduct 
to the requirements of law was substantially im­
paired;

(7) The age or mentality of the defendani at the time of 
the crime;

(8) The defendani was provoked by the victim into 
committing the murder:

(9) The defendant was below the age of eighteen at the 
time of the crime.

The statutory instructions as to aggravating and mitigating 
circumstances shall be given in charge and m writing to the jury 
for its deliberation. The jury, if its verdict he a recommendation of 
death, shall designate in writing, and signed by all members of the 
jury, the aggravating circumstance or circumstances which it found 
beyond a reasonable doubt. In nonjury cases the judge shall make 
such designation. Unless at least one of the statutory aggravating 
circumstances enumerated in this section is so found, the death 
penalty shall not be imposed. W here a statutory aggravating 
circumstance is found and a recommendation of death is made, 
the court shall sentence the defendant to death. The trial judge, 
prior to imposing the death penalty, shall find as an affirmative 
fact that the death penalty was warranted under the evidence of 
the case and was not a result o f prejudice, passion, or any other 
arbitrary factor. Where a sentence o f death is not recommended 
by the jury, the court shall sentence the defendant to life impris­
onment. In the event that all members of the jury after a reason­
able deliberation cannot agree on a recommendation as to 
whether or not the death sentence should be imposed on a 
defendani found guilty of murder, the trial judge shall dismiss 
such jury and shall sentence the defendant to life imprisonment. 
The jury shall not recommend the death penalty if the vote for 
such penalty is not unanimous.

(D) Notwithstanding the pro\isions of § 14-7-1020, in cases 
involving capital punishment am person called as a ju ro r shall be 
examined by the attorney for the defense.

(E) In every criminal action in which a defendant is charged with 
a crime which may be punishable by death, a person may not be 
disqualified, excused or excluded from service as a ju ro r therein 
by reason of his beliefs or attitudes against capital punishment 
unless such beliefs or attitudes would render him unable to return 
a verdict of guilty according to law.
16



O f f e n s e s  A g a i n s t  P e r s o n § 16-3-25

A T T O R N E Y  G E N E R A L ’S O P I N IO N S

S o u th  C a ro lin a 's m and atory  death  recent S u p rem e C ourt d e c is io n s . 1 9 7 5 -  
penalty  fo r  m u rd er  in sp ec ified  circum - 76  O p  Attv G en . N o  438R . p 22-4. 
sta n ces is u n co n stitu tio n a l in light o f

§ 16-3-25. Punishment for murder: review by Supreme
Court of imposition of death penalty.

(A) Whenever the death penalty is imposed, and upon the 
judgm ent becoming final in the trial court, the sentence shall be 
reviewed on the record by the Supreme Court of South Carolina. 
The clerk o f the trial court, within ten days after receiving the 
transcript, shall transmit the entire record and transcript to the 
Supreme Court of South Carolina together with a notice prepared 
by the clerk and a report prepared by the trial judge. The notice 
shall set forth the title and docket number of the case, the name of 
the defendant and the name and address of his attorney, a 
narrative statement of the judgment, the offense, and the punish­
ment prescribed. The report shall be in the form o f a standard 
questionnaire prepared and supplied by the Supreme Court of 
South Carolina.

(B) The Supreme Court of South Carolina shall consider the 
punishment as well as any errors by way of appeal.

(C) With regard to the sentence, the court shall determine:
(1) W hether the sentence of death was imposed under the 

influence of passion, prejudice, or any other arbitrary 
factor, and

(2) W hether the evidence supports the ju ry ’s or ju d g e ’s 
finding of a statutory aggravating circumstance as enu­
merated in § 16-3-20, and

(3) W hether the sentence of death is excessive or dispropor­
tionate to the penally imposed in similar cases, consider­
ing both the crime and the defendant.

(D) Both the defendant and the State shall have the right to 
submit briefs within the time provided by the court and to present 
ora! arguments to the court.

(E) The court shall include in its decision a reference to those
similar cases which a look into consideration. In addition to its
authority regarding correction of errors, the court, with regard to 
review of death sente nces, shall be authorized to:

(1) Affirm the sentence of death; or
(2) Set the sentence aside and remand the case for resen­

tencing bv the trial judge based on the record and 
argument of counsel. I he records o f those similar cases
referred to b\ the Supreme Court of South Carolina in

25



§ 16-3-25 C r i m e s  a n d  O f f e n s e s

iis decision, and the extracts prepared as hereinafter 
provided for, shall be provided to the resentencing 
judge for his consideration. If the court finds e rro r 
prejudicial to the defendant in the sentencing proceed­
ing conducted by the trial judge before the trial ju ry  as 
outlined under Item (B) o f § 16-3-20, the court may set 
the sentence aside and remand the case for a resentenc­
ing proceeding to be conducted by the same or a 
different trial judge and by a new jury im pareled  for 
such purpose. In the resentencing proceeding, the new 
jury, if the defendani does not waive the right o f  a trial 
jury for the resentencing proceeding, shall hear evidence 
in extenuation, mitigation or aggravation o f the punish­
ment in addition to am evidence admitted in the defen­
dant’s first trial relating to guilt for the particular crime 
for which the defendant has been found guilty.

(F) The sentence review shall be in addition to direct appeal, if 
taken, and the review and appeal shall be consolidated for consid- 
eratio '. T he court shall render its decision on all legal errors, the 
factual substantiation o f the verdict, and the validity o f the sen­
tence.
H ISTORY : 1962 Code § 16-52.1; 1977 Act No. 177 § 2.

Research and Practice References—
21 A in j n r  2d , C rim inal Law §§  5 5 2 - 5 5 7 .  5 5 9 - 5 6 3 .  5 9 5 -5 9 8 .
2-415 CJ.S. C rim inal Law §§ 19 7 8 . 198-1.
41 CJS, H o m ic id e  § § 4 1 2  et seq .
A n nu al Su rvey  o f  S o u th  C arolin a  Law: C rim inal Law a n d  P ro ced u re: T h e  

D eath  P en alty . 2 9  SC  L. R ev 8 6 .
A nnual Su rvey  o f  S o u th  C arolin a  Law: C rim inal Law; S o u th  C a ro lin a  D eath  

P en a lly  Law. 3 2  SC  L R ev  81 . A u g u st. 1980.
A n nu al S u rv ey  o f  S o u th  C arolin a  Law: C rim inal Law: T h e  D eath  P en a lly . 3 3  

S C  L R ev 5 3 , A u gust 1981 .
1981 Survey: C ap ita l p u n ish m en t; Fifth A m en d m en t p r iv ileg e  in  b ifu rca ted  

capita l trials. 34 SC 1. R ev  1 12. A ugust 1982 .
H ub bard , A “ M ean in gfu l"  B asis for th e  D eath  Penally: T h e  P ra c tice . C o n s t itu ­

tion a lity , an d  J u s t ic e  o f  C ap ita l P un ishm en t in S o u th  C arolin a . 34  S C  1. Rev 391  
D e ce m b e r  1982 .

ALR  and L Ed Anno ta tions—
C n anim itv  as lo  p u n ish m en t in crim inal c a se  w h ere  jurv can r e c o m m e n d  lesser  

p en a ltv . I A L R 3d  1461.

C A SE  N O T E S

S u p rem e  C ourt w o u ld  u p h o ld  itnpo- b a sed  o n  e v id en ce , s e n te n c in g  j u d g e
sitio n  o f  d ea th  penalty w h ere  it was im p o se d  se n te n c es  o f  d e a th  a fter  f in d -
satisfied  that se n te n c e s  w ere not in llu - in g  h ev o n d  rea so n a b le  d o u b t lhat m u r-
o n ced  by p a ss io n , p reju d ice  or  anv d er  was co m m itted  w h ile  in  c o m m is -
o ilie r  arbitrary factor  but w ere p rod - s io n  o f  rape, w h ile  ii. c o m m is s io n  of
nets o f  so u n d  and  carefu l d e lib era tio n  k id n a p p in g  and  w h ile  in c o m m is s io n  ut
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O f f e n s e s  A g a i n s t  P e r s o n § 1 6 -3 -2 6

S la te  v C o p ela n d  (1982) 2 7 8  SC  5 7 2 ,  
3(’ l) SE 2d 6 3 , ceri den ( l :S) 7 6  I Ed 
2 d  3 6 7 . 103 S Ct 1802, reli d en  (L'S) 
77  L Ed 2d 1357 . 103 S Ct 3 0 9 9  and  
cert d en  (L'S) 77 L Ed 2 d  13 9 9 , 103 S 
Ct 3 5 5 3 , reli d e n  (L’S) 77 L Ed 2d  
1457 , 104 S Ct 39 .

In in terp retin g  § 1 6 - 3 - 2 5 ( 0 ( 3 )  th e  
search  for  “ sim ilar c a se s” can o n l\  
b eg in  w ith an actual co n v ictio n  and  a 
se n te n c e  o f  d eath  rendered  by a trier  
o f  fact, in accordan ce w ith § 1 6 -3 -2 0 .  
and it is n o t necessary to co m p a re  a 
given  death  se n te n c e  with a "u n iverse"  
o f  ca ses w hich includes se n te n c e s  o f  
life im p riso n m en t, acquittals, reversals  
and ev en  m ere  ind ictm ents and  arrests: 
th erefo re , it is o f  no c o n se q u en ce  that 
th e  S o u th  C arolina " u n iv erse” co n sists  
o f  on ly  a handfu l o f  cases for p u rp o ses  
o f  p rop ortion a lity  review  S tate  v 
C o p ela n d  (1 9 8 2 ) 278  SC 5 7 2 , 3 0 0  
S E id  6 3 , cert den  (US) 76  L Ed 2 d  
3 6 7 , 103 S Ct 1802, reh  d en  (U S) 77  L 
Ed 2d  1357 , 103 S Cl 3 0 9 9  and  cert 
d en  (U S) 77  L Ed 2d  13 9 9 , 103 S Ct 
3 5 5 3 , reh d e n  (US) 77  1. Ed 2d 1457, 
104 S  C t 39 .

In a p ro secu tio n  for cap ita l m urder, 
the se n te n c e  o f  death was n e ith er  e x ­
cessiv e  n o r  d isp ro p o rtio n a te  to  the  
p en a lty  im p o sed  in sim ila. c a se s , un d er  
ii l6 -3 -2 5 (C )(3 ) , where d efen d a n t was < 
tw en ty -th ree  year old  m an w h o se  par­
ticipation  in his trial in d ica ted  in te lli­
g e n c e  b ey o n d  qu estion , w h ere  the e v i­
d e n c e  in d ica ted  that h e  b ro k e  in to  th e  
r es id en ce  o f  his victim  In fo rce , lay in 
wait for h is victim ’s arrival, took  him  
Irom  his h o m e , strangled  him  to  d ea th , 
and hid his both  un der brush , all for  
the p u rp o se  o f  a ttem p tin g  to ex tort

m o n ey  from  th e  v ictim 's p a ren ts, and  
w h ere  the jury fo u n d  n o  m itigating  
c ircu m sta n ces to  o ffset the aggravatin g  
c ircu m sta n ces. -State v A d am s (I9 S 3 )  
2 7 9  S C  2 2 8 . 3 0 6  S E 2 o  2 0 8 , cert den  
(U S) 78  L Ed 2 d  7 3 0 . 104 S Ct 558.

W h ere  d e fen d a n t b roke in to  an e l­
d er ly  w om an 's h o m e , s to le  m o n ey  and  
je w elry , a ssa u lted  h er  sex u a lly , and  
stra n g led  her. the death  p en a lty  was 
fu lly  ju stif ie d , and  w as p ro p o rtio n a l to 
that im p o sed  in sim ilar  c a se s , under  
§ 1 6 - 3 - 2 5 ( 0 ( 3 ) .  S ta te  v S p a n n  (1983) 
2 7 9  SC  3 9 9 , 3 0 8  SE 2d  5 1 8 . cert den  
an d  app  d ism d  (IIS) 8 0  L Ed 2d 533 . 
104 S  Ct 2 1 4 6 .

In a m urder p r o se c u iio n , th e  totality  
o f  th e  record  abu n d an tly  su p p o rted  the  
trial ju d g e 's  fin d in g  that the death  p e n ­
alty  was w arranted  an d  that its im p o si­
tio n  was n o t the resu lt o f  passion , 
p reju d ice , o r  any o th e r  arbitrary factor, 
w ith in  the m ea n in g  o f  § 1 6 - 3 - 2 5 ( 0 .  
S ta te  v Y ates (1 9 8 2 )  2 8 0  SC. 29 . 3 1 0  
SF.2d 8 0 5 .

In fo rm a tio n  c o n c er n in g  prior  crim i­
nal c o n v ic tio n s  is a d m iss ib le  as add i­
tion a l e v id e n c e  d u r in g  th e  sen ten c in g  
o r  r e sen te n c in g  p h a se  o f  a capital trial 
u n d e r  § 1 6 - 3 - 2 5 ( E ) ;  a c c o r d in g ly ,  
w h ere  a d e fe n d a n t ch a rg ed  with m ur­
d er  took  th e  w itn ess stand  du rin g  the  
g u ilt  p h a se  o f  his trial an d , o n  direct 
e x a m in a tio n , rev ea led  h is ow n  prior  
crim inal reco rd , h e  w ou ld  n ot be heard  
to  co m p la in  w h en  that in form ation , 
ex a ctly  as h e  had  v o lu n teered  it. was 
p la ced  b e fo r e  th e  ju ry  d u rin g  the s e n ­
te n c in g  trial. S ta te  v P lath (1 9 8 4 , SC) 
3 1 3  SE 2d  6 1 9 . cert d e n  (U S) 82  L Ed 
2 d  8 6 2 , 104 S Ct 3 5 6 0 .

§ 1 6 —3 —2 6 .  Punishment for murder: notice to defense attor­
ney of solicitor’s intention to seek death penalty; appoint­
ment of attorneys for indigent; investigative, expert or 
other sen ices.

,A) Whenever the Solicitor seeks the death penalty, he shall 
notify defense attorney of his intention to seek such penalty at 
least 30 days prior to the trial of the case. At the request of the 
defense attorney, the defense attorney shall be excused from all 
other trial duties ten days prior to the term of court in which the 
trial is to he held.
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§ 16-3-26 C r i m e s  s n d  O f f e n s e s

(Hi) Whenever any person is charged with murder and the death 
penalty is sought, the court, upon  determining that such person is 
unable financially to retain adequate legal counsel, shall appoint 
two attorneys to dr.. nd such person in the trial of the action. O ne  
of the attorneys so appointed shall have at least five years’ experi­
ence as a licensed attorney and at least three years’ experience in 
the actual trial of felony case*. and only one of the attorneys so 
appointed shall be the Public Defender or a member of his siafiT.

The State shall pay from funds appropriated for the defense o f  
indigents such fee and costs, not to exceed fifteen hundred  
dollars, as the court shall deem  appropriate.

(C) Upon a finding in ex parte  proceedings that investigative, 
expert or other services are reasonably necessary for the represen­
tation of the defendant whether in connection with issues relating 
to guilt or sentence, the court shall authorize the defendant’s 
attorneys to obtain such services on behalf of the defendant and 
shall order the payment, from state funds appropriated for the  
defense of indigents, of fees and expenses not to exceed two 
thousand dollars as the court shall deem appropriate. Upon a 
finding that timely procurement of such services cannot await 
prior authorization, the court may authorize the provision o f  and 
payment for such services nunc pro lunc.
H IS T O R Y : 1962 C o d e  § 1 6 -5 2 .2 ; 1 9 7 7  A ct N o . 177  § 3; 1978 A ct N o . 5 5 5  •§ 2

R e se a rc h  and  P ra c tic e  R e fe r e n c e s —
21 An? Jur 2d . C rim inal Law 88  31 r . 3 2 4 , 5 5 2 - 5 5 7 .  5 9 5 -5 9 8 .
2 4 B C fS . C rim inal Law §§ 1 9 7 8 . 1 9 8 4 .
4 1 CJS. H o m ic id e  §8 4 3 3 - 4 3 6 .
7 A m  J u r  T ria ls, H o m ic id e  §§ 6 2 - 7 7 .
A n nu al Survey o f  S o u th  C a r o lin a  Law: C r im in a l Law and P ro ced u re: T h e  

D ea th  Penalty. 2 9  SC  L R ev 86  
A n nu al Survey o f  S o u th  C a n lin a  Law : T h e  D ea th  P en a lty . 31 SC L R ev 4 9 .  
H ub bard . A " M ean ingfu l"  B asis f e e  th e  D ea lh  P en a lly : T h e  P ractice, C o n s t i t u ­

tiona lity . and J u stice  o f  C apital P u n is h m e n t  in S o u th  C arolin a . 34 SC  L R ev  3 9 1 .  
D e ce m b e r  1982.

1 9 8 2  Survev: C ap ila l p u n ish m en t: -a lid ity  o f  sta tu to ry  lim its o n  recovery  o f  f e e s  
bv e x p ert w itn esses and  c o u r t-a p p c  :n ted  a tlo rn ev s . 3 5  SC  L R ev 5 8 . .A utum n  
1983.

A L R  and  L Ed A n n o ta t io n s—
I ’n an im itv  as to p u n ish m en t in  cr im in a l case  w h ere  jurv can r e c o m m e n d  le s s e t  

p en a lly . 1 A L R 'd  1461 .

C A S E  N O T E S

A d efen d an t in d icted  for m u rd er  •■•as in ten tio n  to  seek  th e  d ea th  p e n a ltv  as
not en tit led  to a copy o f  the in d ic tm e n t  req u ired  hv 8 1 6 -3 -2 6 . thu s fo r e g o in g
at least three days prior to  her  tr ia l as the righ t to  seek that pena ltv  u n d e r
p ro v id ed  in 8 1 7 - 1 9 - 8 0  for  cap.-.a! 8 1 6 - 3 - 2 0  and  ren d erin g  8 1 7 - 1 9 —8 0
ca ses w h ere the p ro secu tio n  had  n o t  in a p p lica b le . State v R acklev  (1 9 8 0 )
g iv en  th e  d e fe n se  30  davs n o tic e  o f  its 2 7 5  SC. 4 0 2 . 2 7 2  SK2d 33 .
3 0



O f f e n s e s  A g a i n s t  P e r s o n § 16-3-28

T h e  refusal o f  the trial co u r t, b a sed  
u p on  th e  con clu sion  o f  th e  C ou rt A d ­
m in istrator that the d e fen d a n t w as n o t  
in d ig e n t, to en force  its o rd er  d ir ec tin g  
th e  ju d ic ia l d epartm en t to a d v a n ce  
fun ds to  d e fen se  c o u n se l to  p r o c u r e  
ex p ert w itn esses did not resu lt in p rej­
u d ice  to  the defendan t w h ere , a fter  th e  
req uest for  d e fen se  e x p e n se s  had  b e e n  
d en ied , the d efen d a n t’s a tto rn ey  n e v e r ­
th e less  rep lied  that he w as " rea d y , w ill­
ing . and  ab le  to  go  forw ard r e p r e se n t­
ing  h im  at trial." S tate v O w e n s  (1 9 8 1 )  
2 7 7  SC 189. 284  SK2d 5 8 4 .

T h e  punishm ent for a cr im e  is n o t  
and n e v e r  has been  c o n s id e r e d  a part 
o f  th e  p lead ing  ch a rg in g  a crim e. 
T h u s, in a p rosecu tion  fo r  m u rd er  in 
w hich th e  aggravating c ir cu m sta n ce  o f  
rape resu lted  in the im p o s it io n  o f  the  
death  penalty , the ind ictm en t fo r  m u r­

d er  was n ot d efectiv e  or  fa ilure to  
sp ec ify  th e  aggravatin g  c ircu m stan ce . 
S ta te  v B u tler  (1 9 8 2 ) 2 7 7  S C  4 5 2 . 2 9 0  
S E 2 d  1. cert den  4 5 9  l 'S  9 3 2 .  74 I. Ed 
2d  1 91 . 103 S Ct 242 .

S p e n d in g  limit m a n d a ted  bv SC  
C o d e  § 1 6 - 3 - 2 6 ( 0  is c o n str u e d  to  a p ­
ply eq u a lly  to  non cap ita l cases, thu s, 
§ 16 - 3 - 2 6 ( 0  is not u n co n stitu tio n a l as 
d en ia l o f  equal p r o te c tio n . State v 
G o o ls b v  (1 9 8 2 ) 2 7 8  SC  5 2 . 2 9 2  S E 2 d  
180.

I h e  trial court in a m u rd er  p r o se c u ­
tio n  p ro p er ly  d en ied  d e fe n d a n t’s m o ­
t io n . p u rsu an t to § 1 6 - 3 - 2 6 ( 0 ,  for  
fu n d s to  pay a jury s e le c t io n  e x p ert, 
w h e ie  th e  exp ert stated  that h e  w ou ld  
p r o v id e  his ex p ertise  reg a rd less  o f  
w h eth er  o r  not the court o rd ered  th e  
p a v tn en i o f  his fee . S ta te  v Y ates  
(1 9 8 2 )  2 8 0  SC  29 . 3 1 0  S E 2 d  8 0 5 .

A t  lO R N 't Y  G tN E R A L 'S  O P IN IO N 'S

As Act N o. 177 o f  19 7 7  is in co n flic t  
w ith th e  earlier C o d e  p r o v is io n  e s ta b ­
lish in g  a m axim um  c o m p e n sa tio n  for  
a p p o in ted  co u n sel, Act N o . 177 c o n ­
trols the am ount and m e th o d  o f  c o m ­
p en sa tio n  and costs to b e  pa id . 1 9 7 6 -  
77 O p  A ttv G en . N o 7 7 -2 1 7 . p 168.

T h e  co st o f  transcripts (I )  a re  not

p a y a b le  u n d er  S ec tio n  1 6 - 3 - 2 6 ( 0 ;  (2) 
ca n n o t b e  paid  un der su b se c t io n  1 6 - 3 -  
2 6 (b ); (3) may be paid o u t o f  the C a p i­
tal D e fe n se  Fund (S e c tio n  1 7 -3 -8 0 )  
p u rsu a n t to  Rule 7(3) o f  th e  R ules o f  
th e  S u p r em e  C ourt. 1981 O p  Att'v 
G en . N o  8 1 -1 1 , p 16.

§ 16—3 —27. P unishm ent for m urder: pregnant fem ales.
In no case and under no circumstances shall a female who is 

pregnant with child be executed so long as she is in that condition 
or anytime following thereafter for a period of at least nine 
months.
H IS T O R Y : 1977 Act N o . 177 § 4 .

R esea rch  and  P ractice  R e f e r e n c e s —
21 A m  Jur 2d , Crim inal Law §§ 5 5 2 - 5 5 7 .  5 9 5 - 5 9 8 .
2411 CJS. Crim inal Law §§ 1 9 7 8 . 1984.
41 CJS, H om icide § § 4 3 3 —136.
A nnual Survev o f  S o u th  C a ro lin a  Law; C rim in al Law and P roced u re: T h e  

H eath P enally. 2 9  SC 1. Rev 86 .

§ 1 6 —3 —2 8 .  P unishm ent for m urder: right o f  defen dant to 
make last argum ent.

Notwithstanding any other provision o f law. in any criminal trial 
where the maximum penalty is death or in a separate sentencing 
proceeding following such trial, the defendant or his counsel shall 
have the right to make the Iasi argument.
H IS T O R Y : 1977 A ct N o . 177 § 5.
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S t a t e  P r i s o n  S y s t e m § 24-3-510

H IS T O R Y : 1962 C o d e  § 5 5 -3 4 9 .1 ;  1960  (51) 1933; 1961 (52) 471; 1962  (52) 
1961; 1963 (5 3 ) 506; 1967 (55) 280 .

R e se a rc h  and  P ra ctice  R e fe r e n c e s—
6 0  A m  |m  2d . Penal and C orrection al In stitu tio n s § 40.
18 C|s! C o n v ic ts § 26.

A T T O R N E Y  G E N E R A L ’S O P I N IO N S

P rison  labor may en g a g e  in b u sin ess  
ol repairing furn iture since such activ- 
itv d o e s  not co n stitu te  p rod u ction  o f  
g o o d s  lor  sa le  o n  open  m arket. Attv 
G en . O p s.. Jan. 16. 1963.

A sa le  o l pr ison-p rod uced  g o o d s  
can n ot law fully b e  m ade to o n e  under  
contract to p ro v id e  g o o d s or serv ices  
to  a S ta te  a g en cy . 1 9 6 7 -6 8  O ps Att'v 
G en .. N o  2 5 6 5 . p 2(53.

C o m  id -m a d e  g o o d s  mav be so ld  in 
a n o th er  state  for  export and  sale  
abroad  as m liin g  in this section  |C o ile  
1962 § 5 5 - 3 4 9 . l |  prohibits su ch  salt-. 
All'y G en . O p s.. Mar. 18, 1963.

P roducts m ay be so ld  to brokers 
o u ts id e  S ta te .—  The D epartm ent o f  
C orrection s mav sell anv article m an u ­

factured or p r o d u ce d  bv the Prison  
Industries S y stem  lo  brokers o u ts id e  
th e  S la te  o l S ou th  C arolina. 1 9 6 2 -6 3  
O ps. All'y G en ., N o  15 7 9 , p 152.

R esa le  by pu blic  in stitu tion  p ro h ib ­
ited .— A pu b lic  in stitu tion  m ay not se ll 
o n  th e  o p e n  m arket, o r  sell to o th ers  
w h o will sell o n  th e  o p en  m arket, 
g o o d s which have b een  p u rchased  
from  th e  prison  ind ustries. 1 9 6 4 -6 5  
O p s. Att'v G en .. N o  1830, p 85 .

l b e  g o v ern in g  fe d e r a l statu tes rela t­
in g  lo  in tersta te  sh ip m en t o f  convict- 
m ade g o o d s  118 I'S C A  1761. et se i| I 
sh o u ld  b e  c o m p lied  w ith, as w ell as the  
laws o l each sta te  to  w hich sh ip m en t is 
co n tem p la ted . 1 9 6 2 -6 3  O p s. Att'v 
G en .. N o  1 5 7 9 . p 152.

§ 2 4 —3 —4 2 0 . Violations.
Any person who wilfully violates any of the provisions of this 

article other than §24-3—110 shall be guilty of a misdemeanor 
and, upon conviction, shall be confined in jail not less than ten 
days nor more than one year, or fined not less than ten dollars nor 
more than five hundred dollars, or both, in the discretion of the
court.
HISTORY: 1962  C o d e  § 5 5 -3 4 9 .2 ; I9 6 0  (51) 1933 .

A r t i c l e  5

( ..A P I t'At. P t M.S1IME.Y1

*>M..
-M-3.
-’4-3-
-‘4-3-
24-3-

2 4 -3 -
24-3.
2 4 -3 -

-510. D eath  s e n te n c e .m d  n o tice  th ereof.
-520. tra n sp o rta tio n  ol convict se n te n c ed  lo  death .
-530. C apital punishm ent shall h e  bv e le c iiu c u iio n .
-540. D eath  t lum ber; e x p e n se s  incurred  in transp orting  ir iiiiin .il lo  p l.u e  ol 

ex ecu tio n  
■550. W itn esses at e x e n u io n  
•560. ( .cr lilic jlto n  ol ex ecu tio n .
■:>70. D isp o sitio n  ol both
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§ 2 4 -3 -5 10 C o r r e c t i o n s . P r o b a t i o n s , e t c .

§ 2 4 —3 —5 1 0 . Dealh sentence and notice thereof.
Upon the conviction o f  any person in this State of a crime the 

punishment of which is dealh. the presiding judge shall sentence 
such convicted person to death according to the provisions of 
§ 24-3-530 and make such sentence in writing. Such sentence 
shall be filed with the papers in the case against such convicted 
person and a certified copy thereof shall be transmitted bv the 
clerk o f the court of general sessions in which such sentence is 
pronounced to the Commissioner of the Department of Correc­
tions not less than ten days prior to the time fixed in the sentence 
of the court for the execution of il.
H IS T O R Y : 196 2  C o d e  § 5 5 -3 7 1 ;  1952  C o d e  § 5 5 -3 7 1 ; 1942  C o d e  § 1988; 1932  

C o d e  § 1988; Cr. C. *22 § 9 7 2 ;  19 1 2  (27) 7 0 2 ; I9 6 0  (51) 1 9 1 7 .

C ro ss r e fe r e n c e s —
As lo  cruel o r  unusual or  c o rp o ra l p u n ish m en t, see  S C  C o n st. A n  1, § 15.

C A SE  N O T E S

C o n stitu tio n a lity  o f  d ea th  p e n a lly .—  jury, was fo u n d  to c o n s t itu te  cru el and 
In F urm an v G eorg ia , 4U8 L'S 2 3 8 . 9 2  unusual p u n ish m en t in v io la tio n  o f  the  
S Cl 2 7 2 6 , 3 3  L  Ed 2d  3 4 6  (1 9 7 2 ) ,  th e  Eighth and F o u rteen th  A m e n d m en ts ,  
im p o sitio n  and  e a r n in g  o u t o f  th e  r .  t • c .  . n<o
death  p en a ltv . u n d er  sta tu tes m aking . n? l ‘d " o f - o '  2 4 8  SC
the p en a ltv  d iscretionary  w ith j u d g e  or 3 ° b ' l s l  S t 2 d  /:)2  ' 1 9 b b )'

§ 2 4 —3 —5 2 0 . Transportation of convict sentenced to death.
The sherill of 'he county in which such convicted person is so 

sentenced, to with one deputy or more, if in his judgment it
is necessary, A convey such convicted person to the State 
Penitential" -olumbia to deliver him to the Commissioner of 
the Depart )f Corrections not more than twenty days nor less 
than two «rior to the time fixed in the judgm ent for the
execution . condemned person, unless otherwise directed by
the Govei unless a stay of execution has been caused by
appeal or t nting o f  a new trial or other order of a court of 
competent j t  tion.
H IS T O R Y : ‘ S 6 2  § 5 5 -3 7 2 ;  1952  C o d e  § 55 -3 7 2 ; 1942  C o d e  § 1 9 88; 1932

C o d e  § 1988; L 22 § 9 7 2 :  1912 (27) 702; I9 6 0  (51) 1 9 1 7 .

C ro ss r e fe r e n c e s —
As to  cru el or  unusual c co rp o ra l p u n ish m en t, se e  SC C o n st, Art 1, § 15.

§ 2 4 —3 —5 3 0 . Capital punishment shall be by electrocution.
All persons convicted 'f  capital crime and having imposed upon 

them the senience of death shall sulfer such penalty by electrocu­
tion within the walls o f  the State Penitentiary at Columbia under 
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S t a t e  P r i s o n  S y s t e m § 24-3-560

(he direction of the Commissioner of the Department of Correc­
tions instead of by hanging.
HISTORY: 1962 C o d e  § 5 5 -3 7 3 ;  1952 C o d e  § 5 5 -3 7 3 ; 1942  C o d e  § 1986; 1932  

C od e § 1986; Cr. C. '22 § 970; 1912 (27) 702; I 9 6 0  (51) 1917 .

Cross r e fe re n c es—
\ s  io ih e  punishm ent for m urder, see  § 1 6 -3 -2 0 .
\s  io  cruel or unusual or  corporal p u n ish m en t, s e e  SC  C o n st, Art 1. § 15.

R esearch an d  P ractice  R e fe r e n c e s—
21 Am Jur 2d. Crim inal Law §§ 5 8 1 , 5 9 8 . 6 1 3 .
241) CJ.S. Crim inal Law §§ 2 0 0 1 , 2 0 0 2 .

CASE NOTES

\r iic le  is not ex  post facto .— T h e  in 2 3 7  L’S 180. 3 5  S Cl 5 0 7 . 5 9  L Ed 
fu n ge  o f  the m eth od  o f  p u n ish m en t, 9 0 5  (1 9 1 5 ); S ta te  v V aughn. 9 5  SC  

; lace o f  execu tion  and num ber o f  w it- 4 5 5 . 79 SE 3 1 2  (1 9 1 3 ) . affirm ed in 2 3 8  
r.rsses m this article is not d isadvanta- C S 6 1 2 , 3 5  S C l 9 4 0 . 5 9  L Ed 1489  
.'•■iiis to o n e  convicted  o f  m urder for (1 9 1 5 ).
in art perform ed prior to th e  en a c t-  S e n te n c e  that d e fen d a n t b e  e x ec u te d  
"cnl o f  the law. T h erefo re , in sofar as “ at the usual p la c e ” fixed by statu te, is 
1 applies to him . it is not o b jec tio n a b le  n o t  a se n te n c e  " to  b e  publicly  e x e -  
•' an ex post facto law. State v M alloy, c u te d .” S ta te  \ A n d erso n . 8 5  SC  2 2 9 .  
•"« SC 441 . 78  SE 9 9 5  (1 9 1 3 ). affirm ed 6 7  SE 2 3 7  (1 9 1 0 ).

$ 2 4 -3 -5 4 0 . Death cham ber; exp en ses  incurred in transport­
ing criminal to place o f  execu tion .

I he Board of Corrections shall provide a death chamber and all 
mxessary appliances for inflicting such penalty by electrocution 
md pay the costs thereof out of any funds in its hands. The 
•Apense of transporting any such criminal to the State Penitentiary 
'•’tall be borne by the county in which the offense was committed.
HISTORY: 1962 C o d e  § 5 5 -3 7 4 ;  1952  C o d e  § 5 5 -3 7 4 ; 1942 C o d e  § 1987; 1932  

C ode § 1987; Cr. C. ’22  § 9 7 1 ;  1912 (27) 702; 1 9 6 0  (51) 1917 .

>' 2 4 -3 -5 5 0 . W itnesses at execu tion .
such execution there shall be present the executioner and 

■■s'* assistants, the institutional physician, the electrician and a 
■(roup of not more than four respectable citizens of the State 
‘' signaled by the executioner. The counsel of the convici and a 

minister of the gospel mav be present.
HISTORY: 1962 C o d e  § 5 5 -3 7 5 ;  1952 C o d e  § 5 5 -3 7 5 ; 1942 C o d e  § 1989; 1932  

C od e § 1989; Cr. C. '22 § 9 7 3 ; 1912 (27) 7 0 2 ; 1967  (55) 2 8 1 .

^ - 4 - 3 - 5 6 0 .  Certification o f  execu tion .
1 he executioner and the attending physician shall certify the 

‘■ll1 of such execution to the clerk of the court of general sessions
5 2 3



§ 24-3-560 C o r r e c t i o n s . P r o b a t i o n s , e t c .

in which such sentence was pronounced. Such certificate sPm 4
pers in the case.liled by the clerk with the pape

H IS T O R Y : 1962 C o d e  § 5 5 -3 7 6 :  1952  C o d e  § 5 5 - 3 7 6 :  1942  C o d e  < lg tv .  
C o d e  § 1990; Cr. C. '22 § 9 7 4 ; 1912  (2 7 ) 7 0 2 . ' I* ’,:

§ 2 4 —3 —5 7 0 . Disposition of body.
The body of the person executed shall be delivered ?•, \ 

relatives. If no claim is made by relatives for such bodv it shaf ? ' 
disposed of as bodies of convicts dying in the State Penitentiarv »• 
the nearest relative*, of a person so executed desire that the h 
be carried to such person’s former home, if in the State 
expenses for such transportation shall be paid by the Penitenc - 
authorities, who shall draw their warrant upon the count-. ir.-. 
surer of the county from which such convict came and such enure 
treasurer shall pay such expenses and charge to the item o f  CfJ. , r . 

expenses.
H IS T O R Y : 19G2 C o d e  § 5 5 -3 7 7 :  1952  C o d e  § 5 5 - 3 7 7 ;  1942 C o d e  s 1 9 9 J J 9 ,*  

C o d e  § 1991; Cr. C . '22 § 9 7 5 ; 1912  (2 7 ) 7 0 2 .

A r t i c l e  7

S u p p r e s s i o n  o k  D i s o r d e r s , R i o t s  a n d  t h e  L i k e

S k c .
2 4 - 3 -
2 4 - 3 -
2 4 - 3 -
2 4 - 3 -
2 4 - 3 -

2 4 - 3 -

7 1 0 . C o m iu ti in P en iten tia la .
7 2 0 . C o m m issio n er  a u th o rized  to  req u ire  aid  lo  su p p re ss  d iso r d e r ?
7 3 0 . Penaltv for refu sing  to  aid C o m m iss io n er .
7 4 0 . C o m p en sa tio n  for a id in g  C o m m iss io n er .
7 5 0 . N o  liability for injury su sta in ed  bv p e r so n s  a id in g  d u r in g  i_:pp.-e>n<. 

o l d isorder.
7 6 0 . P ow ers o f  k eeper in regard  to  d iso r d e r s  in a b se n c e  o f  O o rn m ssi-jn c r

.§ 2 4 —3 —7 1 0 . Conduct in Penitentiary.
The Board may investigate any misconduct occurring :n thi 

State Penitentiary, provide suitable punishment therefo r and exe­
cute it and take all such precautionary measures as in its udgmer.t 
will make for the safe conduct and welfare o f the insn tu iion . The 
Board may suppress any disorders, riots or insurrections that ma-- 
take place in the Penitentiary and prescribe any and all such rule ' 
and regulations as in its judgm ent are reasonable neve^arv  to 
avoid anv such occurrence.
H IS T O R Y : 1962 C o d e  § 5 5 -3 5 1 ; 195 2  C o d e  § 5 5 -3 5 1 ; 1942 C o d e  ; 1 9 6 2 ; 1939  

(4 1 ) 107.

R e se a r c h  and  P ractice  R e fe r e n c e s —
0 0  Am  Ju r  2d . Penal and C o rrec tio n a l In stitu tio n s §§ 4 1 - 4 5 .
18 CJS. ( '.o m it ts § 9.
72  CJS. P risons § IS,



23A-27-44. Conduct of hearing. The hearing shah be conducted pursu­
ant to the provisions of § 23A-46-3.

Source: SL 1985, ch 192, § 21.

23A-27-45. Commitment — Finding — Provisional sentence. If, after 
hearing, the court finds by a preponderance of the evidence that the defendant 
is presently suffering from a mental disease or defect and that he should, in 
lieu of being sentenced to imprisonment, be committed to a suitable facility 
for care or treatment, the court shall commit the defendant to the custody of 
the human services center. The human services center si hospitalize the 
defendant for care or treatment. Such a commitment constitutes a provisional 
sentence of imprisonmer to the maximum term authorized by law for the 
offense for which the ^ndant was found guilty.

Source: SL 1985, ch 192, S 22.

23A-27-46. Recovery of defendant — Notice — Final sentencing.
When the administrator of the human services center determines that the 
defendant has recovered from his mental disease or defect to such an extent 
that he is no longer in ne°d of custody for care or treatment in such a facility, 
he shall promptly file a certificate to that effect with the clerk of the court 
that ordered the commitment. The clerk shall send a copy of the certificate to 
defendant’s counsel and to the prosecuting attorney. If, at the time of the 
filing of the certificate, the provisional sentence imposed pursuant to 
§ 23A-27-45 has not expired, the court shall proceed finally to sentencing and 
may modify the provisional sentence.

Source: SL 1985, ch 192, § 23.

CAPITAL PUNISHMENT 23A-27-46

CHAPTER 23A-27A
CAPITAL PUNISHMENT

Section
23A-27A-1. M itigating und aggravating circumstances considered by judge or jury.
23A-27A-2. Presentence hearing required.
23A-27A-3. Jury to determ ine existence of m itigating or aggravating circum stances — In­

structions lo jury.
23A-27A-4. A ggravating circum stance und recommendation o f death penalty  required for 

Ciass A felony death sentencing — Life im prisonm ent — Bench trial or gu ilty  
plea.

23A-27A-5. W ritten designation of aggravating circum stances required.
23A-27A-6. Designation by judge in nonjury cases — At least one aggravatin g  circum stance

required for death penalty imposition.
23A-27A-7. Sentencing — Copy to warden of state penitentiary.
23A-27A-8. Accum ulation o f  prior capital felony records by Suprem e Court — S ta ff and

methods.
23A-27A-9. Review by Suprem e Court required when dealh penalty im posed — Procedure.
23A-27A-10. Sentence review consolidated with direct appeal — Decision.
23A-27A-11. Procedure on appeal from capital punishment case — Briefs — Oral argum ent.
23A-27A-12. Factors review ed by Supreme Court regarding sentence.



23A-27A-1 C R IM IN A L  PR O C E D U R E

Section
23A-27A-13. Reference to sim ilar cases to be included ind ecision  — Death sentence affirmed or 

se t aside — Sim ilar-case records provided to resentencing judge. 
23A-27A-14. Life im prisonm ent w hen  death penalty held unconstitt nal.
23A-27A-15. Warrant of execution on judgm ent of death — Tim e of execution.
23A-27A-16. f  '-ery  of defendant w ith  warrant to state  penitentiary — Solitary confinement

Persons allow ed access.
23A-27A-17. I . J  execution — Prior announcem ent prohibited.
23A-27A-18. J u d g es  statem ent o f conviction transm itted to Governor.
23A-27A-19. Investigation by Governor.
23A-27A-20. Reprieve or suspension of sentence by Governor during investigation.
23A-27A-21. Power to reprieve or suspend sentence lim ited to Governor — Exception.
23A-27A-22. M ental illness o f defendant — Notice to Governor — Appointm ent of commission

to make exam ination.
23A-27A-23. Exam ination by com m ission — Oath — Notice of tim e — ' iounsel — W itnesses — 

Report to Governor.
25A-27A-24. Defendant incom petent to proceed —  Suspension of sen ti ace, confinem ent in

human services center — Periodic review.
23A-27A-25. Defendant no longer incom petent — Report — Inquiry and certification by chief 

justice — Return to penitentiary.
23A-27A-26. Governor’s warrant for execution when defendant com petent to proceed.
23A-27A-27. Pregnancy o f defendant — Exam ination by physicians — Report to warden.
23A-27A-28. Suspension of sentence if  defendani pregnant — Report transm itted to Governor.
23A-27A-29. Defendant no longer pregnant — Governor’s execution warrant issued.
23A-27A-30. Sentence not suspended i f  defendant not pregnant — Report to Governor.
23A-27A-31. Failure to execute death  sentence — Order and warrant issued by Suprem e Court.
23A-27A-32. P lace and m anner o f  execution — Q ualifications to perform — Exem ptions.
23A-27A-33. P lace for persons and equipm ent provided at penitentiary.
23A-27A-34. Persons attending execution  — Arrangem ent by warden.
23A-27A-35. Clergy and relatives or friends to attend at defendant's request.
23A-27A-36. Persons not perm itted to attend.
23A-27A-37. Secrecy of execution  tim e — Disclosure as misdemeanor.
23A-27A-38. Post-mortem required after execution — Report.
23A-27A-39. Interm ent of body un less claim ed by relative.
23A-27A-40. Certificate and return o f warden after execution — F iling of return w ith  post­

mortem report.
23A-27A-41. D isab ility  o f warden — Execution oy deputy or other designated prison officer

23A-27A-1. M itigating and aggravating circum stances considered 
by judge or jury. Pursuant to §§ 23A-27A-2 to 23A-27A-6, inclusive, in aL 
cases for which the death penalty may be authorized, the judge shall consider. 
or he shall include in his instructions to the jury for it to consider, any miti­
gating circumstances and any of the following aggravating circumstance; 
which may be supported by the evidence:

(1) The offense was committed by a person with a prior record of convic­
tion for a Class A or Class B felony, or the offense of murder was 
committed by a person who has a substantial history of serious as­
saultive criminal convictions;

(2) The defendant by his act knowingly created a great risk of death 
more than one person in a public place by means of a weapon o r 
device which would normally be hazardous to the lives of more th an  
one person;

(3) The defendant committed the offense for himself or another, for tLa 
purpose of receiving money or any other thing of monetary valuos

(4) The defendant committed the ofTense on a judicial officer, former jucn- 
cial officer, prosecutor or former prosecutor while such prosecutcr.
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C A PIT A L  P U N IS H M E N T 23A-27A-2

former prosecutor, judicial officer or former judicial officer was en­
gaged in the performance of his official duties or where a major part 
of the motivation for the offense came from the official actions of such 
judicial officer, former judicial officer, prosecutor or former prosecu­
tor;

(5) The defendant caused or directed another to commit murder or com­
mitted murder as an agent or employee of another person;

(6) The offense was outrageously or wantonly vile, horrible or inhuman 
in that it involved torture, depravity of mind, or an aggravated bat­
tery to the victim;

(7) The ofTense was committed against a law enforcement officer, em­
ployee of a corrections institution or fireman while engaged in the 
performance of his official duties;

(8) The offense was committed by a person in, or who has escaped from, 
the lawful custody of a law enforcement officer or place of lawful 
confinement; and

(9) The offense was committed for the purpose of avoiding, interfering 
with, or preventing a lawful arrest or custody in a place of lawful 
confinement, of himself or another.

Source: SL 1979, ch ICO, S 7; 1981, ch 186, Law Reviews.
§ 3. Death Among the S h iftin g  Standards: Capi­

tal Punishm ent After Furm an. 26 SD LRev 
C ro ss -R e fe r en ce s . 243 11981 >.

Penalties for classified felonies, S 22-6-1. Inequities and A buses o f  Death Qualifica­
tion: Causes and Cures, 32 SD LRev 281 
(1987).

23A-27A-2. Presentence hearing  required. In all cases in which the 
death penalty may be imposed and which are tried by a jury, upon a return of 
a verdict of guilty by the jury, the court shall resume the trial and conduct a 
presentence hearing before the jury. Such hearing shall be conducted to hear 
additional evidence in mitigation and aggravation of punishment.

Sou rce: SL  1979, ch 160, § 5. nated prior to trial by the prosecutor and the
court, which left as the only punishm ent life 

E lim in a tio n  o f  D eath  P en a lty  Is su e . im prisonm ent if  convicted of first-degree mur-
Where prior to murder trial, the S tate  indi- der, there was no penalty issue for the jury to

cated that it  w as not ask ing for the death pen- decide, and no prejudice to defendani when the
alty, the trial court did not err (1) by instruct- court told the jury that it was not a death case,
ing the prospective jurors that the death pen- S la te  v. Clothier 11986) 381 NW 2d 253.
alty was not involved, and (2) by refusing  
thereafter to further inform them  that defen- L uw  R ev iew s.
dant could receive a life sentence w ithout pa- Inequities and Abuses o f Death Qualifica-
role i f  convicted of firsi-degree murder. Since tion: Causes and Cures, 32 SD LRev 281
the issue o f punishm ent by death w as elim i- (19871.
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23 A-27A-3. Ju ry  to determ ine existence of mitigating c , aggravating 
circum stances — Instructions to jury . Upon the conclusion of the evidence 
and arguments of counsel, the judge shall give the jury appropriate instruc­
tions and the jury shall retire to determine whether any mitigating or aggra- 
vating circumstances, as defined in § 23A-27A-1 exist. The instructions as 
determined by the trial judge to be warranted by the evidence shall be given 
in his charge and in writing to the jury for its deliberation.

S ou rce: SL 1979, ch 160, § 5.

23A-27A-4. Aggravating circum stance and recom m endation of 
death penalty required for Class A felony death sentencing — Life 
im prisonm ent — Bench trial o r guilty plea. If, upon a trial by jury, a 
person is convicted of a Class A felony, a sentence of death shall not be 
imposed unless the jury verdict at the presentence hearing includes a finding 
of at least one aggravating circumstance and a recommendation that such 
sentence be imposed. If an aggravating circumstance is found and a recom­
mendation of death is made, the court shall sentence the defendant to death. If 
a sentence of death is not recommended b> the jury, the court shall sentence 
the defendant to life imprisonment. The provisions of this section shall not 
affect a sentence when the case is tried without a jury or when a court accepts 
a plea of guilty.

S ou rce: SL 1979, ch 160, § 4. L aw  R ev iew s .
Inequities and A buses o f Death Qualifica-

C ro ss-R eferen ces. tion: Causes and Cures, 32 SD LRev 281
Penalties for classified felonies, § 22-6-1. (1987),

23A-27A-5. Written designation of aggravating circum stances re­
quired. The jury, if its verdict is a recommendation of death, shall designate 
in writing, signed by the foreman of the jury, the aggravating circumstance or 
circumstances which it found .beyond a reasonable doubt. Upon the findings of 
the jury, the judge shall fix a sentence of death.

Sou rce: SL 1979, ch 160, § 5. tion: Causes and Cures, 32 SD LRev 281
(1987). •

L aw  R ev iew s.
Inequities and Abuses o f Death Qualiflca-

23A-27A-6. Designation by judge in nonjury cases — At least one 
aggravating circum stance required  for death penalty imposition. In
nonjury cases the judge shall, after conducting the presentence hearing as 
provided in § 23A-27A-2, designate, in writing, the aggravating circumstance 
or circumstances, if any, which he found beyond a reasonable doubt. Unless at 
least one of the statutory aggravating circumstances enumerated in 
§ 23A-27A-1 is so found, the death penalty shall not be imposed.
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Sou rce: SL 1979, ch 160, § 6.

23A-27A-7. Sentencing — Copy to w arden of state penitentiary . 
Upon a verdict or judgment of death made by a jury or a judge. ;t. shall be the 
duty of the judge presiding at the trial tc sentence such conv.jted person to 
death and to make such sentence in writing, which shall be filed with the 
papers in the case against such convicted person. A certified copy thereof shall 
be sent by the clerk of the court in which the sentence is pronounced to the 
warden of the state penitentiary, not less than ten days prior to the time fixed 
ir the sentence of the court for the execution of the sentence.

Sou rce: SL 1979, ch 160, § 8.

23A-27A-8. Accumulation of p rio r capital felony records by Su­
preme Court — Staff and methods. The Supreme Court shall accumulate 
the records of all capital felony cases that the court deems appropriate.

The court may employ an appropriate staff and such methods to compile the 
data as are deemed by the chief justice to be appropriate and relevant to the 
statutory questions concerning the validity of the sentence.

S ou rce: SL 1979, ch 160, § 13; .'982, ch 
185.

23A-27A-9. Review by Suprem e Court required  when death  penalty 
imposed — Procedure. If the death penalty is imposed, and if the judgment 
becomes final in the trial court, the sentence shall be reviewed on the record 
by the South Dakota Supreme Court. The clerk of the trial court, within ten 
days after receiving the transcript, shall transmit the entire record and tran­
script to the Supreme Court together with a notice prepared by the clerk and a 
report prepared by the trial judge. The notice shall set forth the title ,.nd 
docket number of the case the name of the defendant and the name and 
address of his at+',”’»ey. trrative statement of the judgment, the ofiense, 
and the punish ied. The Supreme Court shall consider the punish­
ment as well cs ny enumerated by way of appeal.

Source: SL 1939, ch 137, §§ 1 to 3; SDC 
Supp 1960, § 34.37A16; SDCL, §§ 23-49-31,
23-49-32; SL 1979, ch 160, § 9.

23A-27A-10. Sentence review consolidated with direct appeal — De­
cision. The sentence review shall be in addition to direct appeal, if taken, and 
the review and appeal shall be consolidated for consideration. The court shall 
render its decision on legal errors enumerated, the factual substantiation of 
the verdict, and the validity of the sentence.
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23A-27A-11 C R IM IN A L  P R O C E D U R E

23A-27A-11. Procedure on appeal from capital punishm ent case — 
Briefs — Oral argum ent. Except as provided in this chapter, the procedure 
on appeal from a decision in which capital punishment has been imposed shall 
be the same as is prescribed by law or Supreme Court rule in other criminal 
cases. Both the defendant and the state shall have the right to submit briefs 
within the time provided by the court, and to present oral argument to the 
court.

S o u rce: SL 1939, ch 137. § 4: SDC Supp  
I960, 5 34.37A16: SDCL. § 23-49-33; SL 1979. 
ch 160, §§ 11, 15.

23A-27A-12. Factors reviewed by Suprem e C ourt regard ing  sen­
tence. With regard to the sentence, the Supreme Court shall determine;

(1) Whether the sentence of death was imposed under the influence of 
passion, prejudice, or any other arbitrary factor; and

(2) Whether the evidence supports the jury’s or judge’s finding of a statu­
tory aggravating circumstance as enumerated in § 23A-27A-1; and

(3) Whether the sentence of death is excessive or disproportionate to the 
penalty imposed in similar cases, considering both the crime and the 
defendant.

S ou rce: SL 1979. ch 160, § 10.

23A-27A-13. Reference to sim ilar cases to be included in decision — 
Death sentence affirmed or se t aside — Sim ilar-case records provided 
to resentencing judge. The court shall include in its decision a reference to 
those similar cases which it took into consideration. In addition to its author­
ity regarding correction of errors, the court, with regard to review of death 
sentences, shall be authorized to:

(1) Affirm the sentence of death; or
(2) Set the sentence aside and remand the case for resentencing by the 

trial judge based on the record and argument of counsel. The records 
of those similar cases referred to by the Supreme Court in its deci­
sion, and the extracts prepared as hereinafter provided for, shall be 
provided to the resentencing judge for his consideration.

Sou rce: SL 1979. ch 160. § 12.

23A-27A-14. Life im prisonm ent when death penalty held unconsti­
tutional. In the event the death penalty for a Class A felony is held to be 
unconstitutional by the South Dakota Supreme Court or the United States 
Supreme Court, the court having jurisdiction over a person previously sen­
tenced to death for a Class A felony shall have such person brought before the 
court, and the court shall sentence such person to life imprisonment.

S o u r c e :  SL 1979 . ch 160. S 14.
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C A PIT A L  P U N IS H M E N T 23A-27A-17

Sourca: SL 1979, ch 160, & 16. C ro ss-R e fe r en ce s .
P enalties for classified fe lon ies, § 22-6-1.

23A-27A-15. W arrant of execution on judgm ent of death  — Time of 
execution. When judgment of death is rendered, the judge must forthwith 
sign and deliver to the sheriff of the county a warrant duly attested by the 
clerk under the seal of the court stating the conviction and sentence and 
appointing the week within which sentence must be executed. The warrant 
must be directed to the warden of the state penitentiary at Sioux Falls, com­
manding the warden to execute the sentence on some day within the week 
appointed.

S ou rce: SL 1939, ch 135, § 1; SDC Supp 
1960, § 34.37A01; SDCL, § 23-49-1; SL 1979, 
ch 160, § 17.

23A-27A-16. Delivery of defendant with w arran t to s ta te  peniten­
tiary — Solitary confinem ent — Persons allowed access. Within ten days 
after the issuing of a warrant under ii 23A-27A-15 the sheriff must deliver 
the defendant together with the warrant to the warden or his deputies at the 
state penitentiary. From the Lime of delivery to the warden until the infliction 
of the punishment of death upon him, unless he is lawfully discharged from 
such imprisonment, the defendant shall be kept in solitary confinement at the 
penitentiary and no person shall be allowed acces to him without an order of 
the trial court except the officers of the prison, his counsel, his physician, a 
priest or minister if he shall desire one, and the members of his family.

Source: SL 1939, ch 135, 8 1; SDC Supp 
I960, § 34.37A01; SDCL. § 23-49-2; SL 1979, 
ch 160, § 18.

23A-27A-17. Time of execution — P rio r announcem ent prohibited.
The week so appointed must begin not less than six months nor more than 
eight months after the date of judgment. The time of execution within such 
week shall be left to the discretion of the warden to whom the warrant is 
directed, who shall cause the execution to be performed between the hours of 
12:01 a.m. and 6:00 a.m. on some day of such week, but no previous announce­
ment of the day or hour of the execution shall be made except to the persons as 
may be invited or permitted to be present as provided in §§ 23A-27A-34 and 
23A-27A-35.

Source: SL 1939 , ch  135, 8 2; SD C  Supp
ISSO, § 34.37A 02; S D C L , 8 23-49 -3 . SL  1979.
ch 160, 8 19.
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23A-27A-18 C R IM IN A L  PR O C E D U R E

23A-27A-18. Ju d g e ’s statement of conviction transmitted to Gover­
nor. The judge of any court imposing sentence of death shall immediately 
thereafter transmit by registered or certified mail to the Governor a certified 
copy of such judgment together with a brief statement of the facts and circum­
stances of the case over his signature.

S ou rce: SL 1939, ch 135, § 3; SDC Su pp  
1960, § 34.37A 03; SDCL. § 23-49-4; SL 1.979. 
ch 160. § 20.

23A-27A-19. Investigation by G overnor. The Governor may t1 u-eupon 
make such investigation of the case as he may deem proper and may require 
the assistance of the attorney general.

S ou rce: SL 1939, ch 135, ii 4; SDC Su pp  
I960, g 34.27A04; SDCL. § 23-49-5; SL 1979. 
ch 160, § 21.

23A-27A-20. Reprieve or suspension  of sentence by G overnor dur­
ing investigation. The Uovornor shall have power to reprieve or suspend the 
execution of the sentence for such reasonable time as he may see fit for the 
purpose of completing his investigation or other like proper purpose but the 
period of reprieve or suspension shall not in any event, exceed ninety days 
except as provided in § 23A-27A-24 or § 23A-27A-28.

S ou rce: SL 1939, ch 135, g 4; SDC Supp  
1960, § 34.37A04; SDCL. g 23-49-7; SL 1979, 
ch 160, § 22.

23A-27A-21. Pow er to reprieve o r suspend sentence lim ited to Gov­
ernor — Exception. No judge, officer, commission or board, other than the 
Governor, can reprieve or suspend the execution of a judgment of death except 
where the warden or deputy warden of the penitentiary is authorized so to do 
in a case and in the manner prescribed in this chapter. This section does not 
apply to a stay of proceedings upon appeal or to the issuance of a writ of 
habeas corpus, certiorari or other original remedial writ of the Supreme 
Court.

S ou rce: SL 1939, ch 135, g 5; SDC Supp  
I960, g 34.37A05; SDCL. S 23-49-8; SL 1979. 
ch 160. g 23.

23A-27A-22. Mental illness of defendan t — Notice to G overnor — 
Appointment of commission to m ake  exam ination. If a defendant con­
fined under sentence of death appears to be mentally incompetent to proceed 
the warden having him in custody shall forthwith notify the Governor, who 
shall appoint a commission of not less than three nor more than five disinter­
ested duly licensed physicians, one of whom shall be the superintendent of the
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human services center or his assistant, to examine the defendant and report to 
the Governor as to his mental condition at liie time of the examination.

Source: SL 1939, ch 135, § 6; SDC Supp 
1960. § 34.37A06; SDCL, § 23-49-9; SL 1979. 
ch 160, 24.

23A-27A-23. Exam ination by commission — Oath — Notice of time 
— Counsel — W itnesses — Report to Governor. The commission ap­
pointed pursuant to ii 23A-27A-22 must summarily proceed to make the ex­
amination. Before commencing they must take the oath required of referees 
as prescribed by the Supreme Court rule for trial courts of record. They shall 
give at least seven days’ notice of the time of such examination to the attorney 
general and to the state’s attorney who tried or participated in the trial of ihe 
defendant and to counsel for the defendant. Either the attorney general or one 
of his assistants or the state’s attorney or a deputy shall, and counsel for 
defendant may, attend the examination and any of the attorneys may take 
part in the proceedings before the commission. The commission shall have 
power to call and examine witnesses, administer oaths and compel the atten­
dance of witnesses. When the commission has concluded its examination it 
must forthwith report in writing to the Governor, setting forth the facts found 
together with the opinion of the commission as to the mental condition of the 
defendant.

Source: SL 1939, ch 135. If 6; SDC Supp 
1960, S 34.37A06; SD CL, § 23-49-10; SL 1979, 
ch 160, If 25.

23A-27A-24. Defendant incompetent to proceed — Suspension of 
sentence, confinem ent in human services center — Periodic review. If 
the commission finds the defendant mentally incompetent to proceed the Gov­
ernor shall suspend the execution of sentence and may in his discretion ordei 
the defendant removed to the human services center, there to remain confined 
until he is no longer mentally ill.

The commission shall review the defendant’s mental condition at least once 
every six months during his confinement.

Sou rce: SL 1939, ch 135, If 6; SDC Supp 
1960, S 34.37A06; SD CL, S 23-49-11; S l. 1979. 
ch 160, § 26.

23A-27A-25. Defendant no longer incom petent — Report — Inquiry 
and certification by chief justice — Return to penitentiary. When the 
commission determines that the defendant is no longer mentally incompetent 
to proceed, it shall report the fact to the Governor and to the chief justice of 
the Supreme Court. The chief justice shall thereupon inquire into the truth of 
the report in such manner as he may deem proper and if the justice upholds 
the commission’s report, he shall so certify to the Governor and to the clerk of
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the court in which the defendant was convicted. Thereupon the defendant 
shall be forthwith returned and delivered to the custody of the warden of the 
state penitentiary, there to be dealt with according to law.

Source: SL 1939, ch 135, § 6; SDC Supp  
1960, § 34.37A06; SDCL, § 23-49-12; SL 1979, 
ch 160, § 27.

23A-27A-26. G overnor’s w arran t for execution w hen defendant 
competent to proceed. The Governor, upon receiving the certificate pro­
vided for in § 23A-27A-25, that states the defendant is no longer mentally 
incompetent to proceed, must issue his warrant appointing a week beginning 
within a period of not less than thirty nor more than ninety days from the 
date of the warrant, for the execution of the defendant pursuant to his sen­
tence unless the sentence has been commuted or the defendant pardoned. The 
defendant shall continue in or be returned to the custody of the warden of the 
state penitentiary accordingly.

Source: SL 1939, ch 135, § 8; SDC Supp 
1960, § 34.37AGS; SDCL. § 23-49-14; SL 1979. 
ch 160, § 28.

23A-27A-27. P regnancy  of defendant — Exam ination by physicians 
— Report to w arden. If there is reasonable ground to believe that a female 
defends ,t sentenced to death is pregnant the warden having her in custody 
shall summon three disinterested licensed physicians of this state to examine 
the defendant and inquire into her condition. The physicians upon completing 
the examination shall make a report in writing over their signatures, stating 
the facts, and submit the same to the warden.

Source: SL 1939, ch 135, § 9; SDC Supp 
1960, § 34.37A09; SDCL, § 23-49-15; SL 1979, 
ch 160, § 29.

23A-27A-28. Suspension of sentence if defendant p reg n an t — Re­
port transm itted to Governor. If the physicians summoned under 
§ 23A-27A-27 find that the defendant is pregnant the execution of the sen­
tence must be suspended. The warden shall forthwith transmit the report of 
the physicians to the Governor and the defendant shall not be executed until a 
new warrant is received from the Governor so directing.

S o u r c e :  S L  1939, ch  135, § 9: SD C  S u p p
1960, § 34 .37A 09; SD C L , S 2 3 -49-16; SL  1979 ,
ch 160, § 30.
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23A-27A-29. Defendant no longer p regnant — G overnor’s execution 
w arran t issued. In case the execution of a sentence is suspended pursuant to 
§ 23A-27A-28, the Governor, as soon as he is satisfied that the defendant is no 
longer pregnant, shall forthwith issue his warrant appointing a week for her 
execution, pursuant to her sentence, beginning within a period of not less 
than thirty nor more than ninety days from the date of the warrant.

Sou rce: SL 1939, ch 135, § 9; SDC Supp 
1960, § 34.37A09; SDCL, § 23-49-17; SL 1979, 
ch 160, § 31.

23A-27A-30. Sentence not suspended if defendant not p regnan t — 
Report to Governor. If the physicians summoned pursuant to § 23A-27A-27 
report that the female defendant is not pregnant a copy of the report shall be 
transmitted by the warden to the Governor but the same shall not work a stay 
or suspension of the execution of the sentence.

Source: SL 1939, ch 135, S 9; SDC Supp 
I960. § 34.37A09; SDCL, § 23-49-18; SL 1979, 
ch 160, § 32.

23A-27A-31. Failure to execute death  sentence — O rder and w ar­
ran t issued by Supreme Court. Whenever, for any reason, or under any 
circumstances not otherwise specifically provided for in this chapter, a defen­
dant sentenced to death has not been executed pursuant to the sentence at the 
time specified and the sentence or judgment inflicting the death penalty 
stands in full force, the Supreme Court, upon application of the attorney 
general or the state’s attorney of the county where the crime was committed, 
shall make an order to the warden in whose custody the defendant may be, 
commanding him to bring the defendant before the court or commanding him 
to apprehend the defendant if at large and bring him before the court. Upon 
the defendant being brought before the court, the court shall inquire into the 
facts and if no legal reason exists against the execution of the judgment the 
court shall issue its warrant to the warden of the state penitentiary directing 
the execution of the judgment during a week specified in the warrant and the 
warden shall execute the warrant accordingly.

Source: SL 1933, ch 135. S 10; SDC Supp 
I960. § 34.37A10, SDCL, 5 23-49-19; SL 1979, 
ch 160. § 33.

23A-27A-32. Place and m anner of execution — Qualifications to p e r­
form — Exemptions. The punishment of death shall be inflicted within the 
walls of some building at the state penitentiary or within the yard or enclo­
sure adjoining thereto. The punishment of death shall be inflicted by the 
intravenous administration of a lethal quantity of an ultra-short-acting barbi­
turate m combination with a chemical paralytic agent and continuing the 
dPplication thereof until the convict is pronounced dead by a licensed physi-
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cian according to accepted standards of medical practice. An execution carried 
out by lethal injection shall be performed by a person selected by the warden 
and trained to administer the injection. The person administering the injec­
tion need not be a physician, registered nurse or licensed practical nurse 
licensed or registered under the laws of this or any other state. Any infliction 
of the punishment of death by administration of the required lethal substance 
or substances in the manner required by this section may not be construed to 
be the practice of medicine and any pharmacist or pharmaceutical supplier is 
authorized to dispense the drugs to the warden without prescription, for carry­
ing out the provisions of this section, notwithstanding any other provision of 
law.

Source: SL 1939, ch 135, § 11; SDC Supp L a w  R e v iew s ,
I960, § 34.37A 11; SDCL, § 23-49-20; SL 1979, Inequities and Abuses o f Death Qualifica- 
ch 160, § 34; 1984, ch 181. tion; Causes and Cures, 32 SD LRev 281

il9 8 7 ).

23A-27A-33. Place for persons and equipm ent provided a t peniten­
tiary. The board of charities and corrections shall arrange for and provide a 
proper and suitable place at the state penitentiary for the custody of persons 
awaiting sentence of death and for the execution of the death sentence to­
gether with any and all proper equipment and appliances for the infliction of 
such punishment.

Source: SL 1939, ch 135, § 12; SDC Supp 
1960, § 34.37A12; SDCL, § 23-49-21; SL 1979, 
ch 160, § 35.

23A-27A-34. Persons attending execution — A rrangem ent by w ar­
den. The warden of the penitentiary shall request, by at least two days’ 
previous notice, the presence of the attorney general, the trial judge before 
whom the conviction was had or his successor in oflice, the s ta g ’s attorney 
and sheriff of the county where the crime was committed, and not more than 
ten reputable adult citizens, including at least one member of the news media, 
to be selected by the warden at the execution. The warden shall also arrange 
for the attendance of the prison physician and two other licensed physicians of 
this state. The warden shall arrange for the attendance of such prison guards 
and peace officers as he may deem proper.

S o u r c e :  S L  1939, ch 135, § 13; 1939. ch
136; SD C  Supp 1960, § 3 4 .3 7 A 1 3 ; SD C L,
8 23-49-22: S L  1979. ch 160, 8 36 .
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23A-27A-35. Clergy and relatives or friends to attend at defendant’s 
request. The warden of the state penitentiary must also, at the request of the 
defendant, permit such ministers of the gospel, priests or clergymen of any 
denomination as the defendant may desire, not exceeding two, to be present at 
the execution and any relatives or friends requested by the defendant not 
exceeding five.

S o u rce: SL 1939, ch 135, § 13: 1939, ch 
136; SDC Supp 1960, § 34.37A13; SDCL,
§ 23-49-23; SL 1979, ch 160, § 37.

23A-27A-36. Persons not perm itted to attend. The warden of the state 
penitentiary shall permit no persons to be present at such execution other 
than those designated in §§ 23A-27A-34 and 23A-27A-35 and shall not permit 
the presence of any person under the age of eighteen yecre, unless a relative, 
and no relatives of tender years shall be admitted.

Sou rce: SL 1939, ch 135. 5 13; 1939, ch 
136; SDC Supp 1960, § 34.37A13; SDCL,
§ 23-49-24; SL 1979, ch 160, § 38.

23A-27A-37. Secrecy of execution time — Disclosure as misde­
m eanor. The time fixed by the warden for the execution shall be kept secret 
and in no manner divulged except privately to the persons by him invited or 
requested to be present as provided by §§ 23A-27A-34 and 23A-27A-35. It is a 
Class 2 misdemeanor for such persons so invited or requested to be present to 
divulge such invitation to any person or persons nor in any manner disclose 
the time of the execution.

S ou rce: SI 1939, ch 135, § 13; 1939, ch C r o ss -R e fe r en ce s .
136; SDC Supp 1960, !> 34.37A13; SDCL, P en alties for classified m isdem eanors,
5 23-49-25; SL 1979, ch 160, § 39. § 22-6-2.

23A-27A-38. Post-mortem required  after execution — Report. Imme­
diately after the executior a post-mortem examination of the budy of the 
defendant shall be made by the physicians present and they shall report in 
writing the result of their examination stating the nature thereof and the 
finding made, which report shall be annexed to the return mentioned in 
§ 23A-27A-40 and filed therewith.

S ou rce: SL 1939, ch 135, Ii 13; 1939. ch 
136; SDC Supp 1960, S 34.37A13; SDCL.
!> 23-49-26; SL 1979, ch 160, S 40.
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23A-27A-39. Interm ent of body unless claim ed by relative. After the 
post-mortem examination the body of the defendant, unless claimed by some 
relative, shall be interred in a cemetery within the county where the peniten­
tiary is situated.

S ou rce: SL 1939, ch 135, 5 13: 1939. ch 
136; SDC Supp 1960, 5 34.37.V 3; SDCL,
§ 23-49-27; SL 1979, ch 160. 5 41.

23A-27A-40. Certificate and re tu rn  of w arden a fter execution — Fil­
ing of re tu rn  with post-mortem report. The warden or prison officer at­
tending the execution and in charge thereof must immediately prepare and 
sign a certificate and return setting forth the time, place and manner thereof, 
and that the defendant was then and there executed in conformity to the 
judgment of the court and the provisions of this chapter. He shall sign the 
certificate and return and shall also procure the same to be signed by all the 
persons present and witnessing the execution and shall thereupon cause the 
certificate together with the certificate of the post-mortem examination men­
tioned in § 23A-27A-38 to be filed within ten days after the execution in the 
office of the clerk of the court where the trial and conviction of the defendant 
was had.

S o u rce: SL 1939, ch 135, § 14; SDC Supp 
1960, S 34.37A14; SDCL, S 23-49-29; SL 1979, 
ch 160, § 42.

23A-27A-4I. Disability of w arden — Execution by deputy or o ther 
designated prison officer. In case of the disability from illness or other 
sufficient cause of the warden to whom the death warrant is directed to be 
present and execute the same, it shall be the duty of the principal deputy 
warden or such other officer of the prison as may be designated by the warden 
to execute the warrant and to perform all other duties imposed upon the 
warden by this chapter.

S o u rce: SL 1939, ch 135, 5 15; SDC Supp
1960, § 34.37A15; SDCL. S 23-49-30; SL 1979, 
ch 160. § 43.

CHAPTER 23A-28
RESTITUTION TO VICTIMS OF CRIME

Section
23A-28-1. Policy o f state — Enforcement of order.
23A-2S-2. Definition of terms.
23A-2S-3. Plan o f restitution — Present inability  to m ake restitu tion — No pecuniary dam ­

ages suffered — Hearing — Condition of parole.
23A-29-4. Subm ission of restitution plan to court — Approval or modification.
23A-28-5. Factors considered in form ulating restitu tion plan.
23A-28-6. N otice to victims of restitution plan — Civil action against defendant.
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§ 1; impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), §§ 40-117, 40-118; 
Acts 1983, ch. 334, § 1.]

T e x tb o o k s . T ennessee Crim inal Practice 
and Procedure (Raybin), §§ 7.7, 22.2  

Tennessee Jurisprudence, 8 Tenn. Juris., 
Crim inal Procedure, § 20; 17 Tenn. Juris.. J u s­
tices of Peace and G eneral Sessions Courts, 
§§ 11, 21, 22, 39; 25 Tenn. Juris., W eapons, 
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L a w  R e v iew s . Selected T ennessee Legisla­
tion o f 1983 (N . L. Resener, J. A. W hitson. K. 
J. M iller), 50  Tenn. L. Rev. 785 (1983).

The Tennessee Pretrial D iversion Act. A 
Practitioner's Guide iSteven W. Feldm an), 13 
Mem. St. U.L. Rev. 285 (1983).
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prisoners serving m isdem eanor sentences to a 
municipal ja il. OAG 84-185 (6/22/85).
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3. Facially Va lid Judgments.
The fact that the general session s court is 

not generally  considered a court o f  record does 
not m ean that its faciallv  valid iudem ents will

not be afforded finality  for all leg itim ate pur­
poses until those judgm ents are reversed or va­
cated bv the proper authority S tate  v. 
McClintock, 732 S.W .2d 268 (Tenn. 1987).

40-1-110. Jud icial acts of general sessions judges.

A tto r n e y  G en era l O p in io n s . General ses- misdemeanor sentences to a m unicipal jail, 
sion judge's sen tencing  sta te  prisoners serving OAG 84-185 (6.22/85).
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The fact that the general session s court is poses until those judgm ents are reversed or va-

not generally considered a court o f record does cated by the proper authority. State v.
not mean that its facially valid judgm ents w ill McClintock, 732 S.W.2d 268 (Tenn. 1987).
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CHAPTER ? 

LIMITATION OF PROSECUTIONS

SECTION.
40-2-101. Felonies.
40-2-102 M isdemeanors.

40-2-101. Felonies. — (a) Any person may be prosecuted, tried and pun­
ished for any ofTense punishable with death or by imprisonment in the peni­
tentiary during life, at any time after the ofTense shall have been committed.

(b) Prosecutions for any offense punishable by imprisonment in the peni­
tentiary when the punishment is expressly limited to five (5> years or less.
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shall be commenced within two (2) years next after the commission of the 
offense, except for offenses arising under the revenue laws of the state. Prose­
cution for any offense arising under the revenue laws shall be commenced 
within three (31 years next after the commission of the offense, except tha t the 
period of limitation of prosecution shall be six (6) years in the following in­
stances:

(1) For offenses involving the defrauding or attempting to defraud the state 
of Tennessee or any agency thereof, whether by conspiracy or not, and in any 
manner;

(2) For the offense of willfully attempting in any manner to evade or defeat 
any tax or the payment thereof;

(3) For the offense of willfully aiding or abetting, or procuring, counseling, 
or advising, the preparation or presentation under, or in connection with any 
matter arising under the revenue laws of the state, of a false or fraudulent 
return, affidavit, claim, or document (whether or not such falsity or fraud is 
with the knowledge or consent of the person authorized or required to present 
such return, affidavit, claim, or document);

(4) For the offense of willfully failing to pay any tax, or make any return  at 
the time or times required by law or regulation; and

(5) For the offenses described in § 67-1-1440, except those relating to as­
saults upon revenue officers and interference with administration of revenue 
laws, as described in subsections (a) and (c) thereof.

(c) Prosecutions for any ofTense committed against a child that constitutes a 
criminal offense under the provisions of 39-2-601, 39-2-603, 39-2-604.
39-2-606, 39-2-607, 39-2-608, 39-2-612, 39-4-306, 39-4-307, 39-6-1137. and
39-6-1138, snail be commenced no later than the date the child attains the aga 
of majority or within four (4) years next after the commission of the offense, 
whichever occurs later; provided, however, pursuant to subsection (a) of th is 
section an offense punishable by life imprisonment may be prosecuted a t any 
time after the offense shall have been committed.

(d) Prosecution for any offense punishable by imprisonment in the peniten­
tiary, other than as specified in subsections (a), (b), or (c). shall be commenced 
within four (4) years next after the commission of the offense. [Code 1932. 
§§ 11481 — 11483; Acts 1977, ch. 62. § 1; T.C.A. (orig. ed.), §§ 40-201 —
40-203; Acts 1985, ch. 478, § 21.]

T ex tb o o k s. Tennessee Criminal Practice 
and Procedure (Raybin), § 16.82.

Tennessee Jurisprudence. 18 Tenn. Juris.,
Lim itations of Actions, § 18.

L aw  R ev iew s . Defending Life in Tennessee  
Death Penalty Cases (Rov B. Herrom. 51 Tenn.
L. Rev. 681 (1984).

40-2-102. Misdemeanors. — Except as provided in § 62-18-120(g . al- 
prosecutions for misdemeanors, shall be commenced within twelve 12 
months next after the offense has been committed, except gaming, which shai- 
be commenced within six (6) months. [Code 1858, § 4983 (deriv. Acts 1831. ch

C ited : S ta te  v. Fears, 659 S.W .2d 370  1  
Crim. App, 1983); S tate  v. F ran k lin . "14  
S.W .2d 252 (Tenn. 1986); S tate  v. P h illip s . T i t  
S.W .2d 21 (Tenn. Crim. App. 1986); State- • 
W est. 737 S.W .2d 790 (Tenn. Crim. App.
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Notwithstanding any other provision of the law to the contrary, no such per­
son sentenced to the custody of the department of correction shall be commit­
ted or conveyed to the department unaccompanied by the completed report 
required by this section. fCode 1858, § 5263 ideriv. Acts 1829, ch. 38, § 1); 
Shan., § 7238; Code 1932, § 11844; T.C.A. (orig. ed.). § 40-3116; Acts 1985 
(1st E.S.), ch. 5, § 28.]

40-23-114. Death by electrocution.

L aw  R ev iew s . Defending Life in Tennessee  
Death Penalty Cases (Roy B, Herron), 51 Tenn.
L. Rev. 681 (1984).

40-23-115. M aintenance of death cham ber. — The commissioner of the 
department of correction shall ensure that a permanent and suitable death 
chamber is kept and maintained within a penitentiary ofthis state as defined 
in § 41-1-101 lb), and that an electrical apparatus, together with all necessary 
appliances sufficient for the infliction of punishment of death as provided in 
§ 40-23-114, is kept and maintained in the death chamber. [Acts 1913 (1st 
E.S.), ch. 36, § 2: Shan., § 7204a2; mod. Code 1932. § 11791; T.C.A. (orig. 
ed.), § 40-3118; Acts 1985 (1st E.S.), ch. 5, § 15.]

S e c tio n  to  S e c tio n  R e fer e n c es . T his sec­
tion is referred to in § 40-23-114.

40-23-116. M anner of executing sentence of death — Witnesses. — (a) 
In all cases in which the sentence of death has been passed upon any person 
by the courts ofthis state, it shall be the duty of the sheriff of the county in 
which such sentence of death has been passed to remove the person so sen­
tenced to death from such county to the state penitentiary in which the death 
chamber is located, within a reasonable time before the date fixed for the 
execution of the death sentence in the judgment and mandate of the court 
pronouncing the same; and on the date fixed for such execution in the judg­
ment and mandate of the court the warden of the state penitentiary in which 
the death chamber is located shall cause such death sentence to be carried out 
within an inclosure to be prepared for that purpose in strict seclusion and 
privacy, and the only witnesses who shall be entitled to be present at the 
carrying out of such death sentence shall be:

(1) The warden of the state penitentiary or his duly authorized deputy;
(2) The sheriff of the county in which the crime was committed;
(3) A priest or minister of the gospel who has been preparing the con­

demned person for death;
(4) The prison physician; and
(5) Such attendants chosen and selected by the warden of the state peniten­

tiary as may be necessary to properly carry out the execution of the death 
sentence:
Provided, that members of the family of the condemned prisoner may be 
present and witness the execution.

(b) No other person or persons than those hereinabove mentioned shall be 
allowed or permitted to be present at the carrying out of the death sentence.
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and it is hereby declared to be a misdemeanor, punishable by a fine of not less 
than one hundred dollars (SlOOi nor more than five hundred dollars i$500l for 
the warden of the state penitentiary to permit any other person or persons 
than those above provided for to be present at such legal execution. (Acts 
1909, ch. 500, § 1; Shan., § 7253al; Code 1932, S 11859; T.C.A. (orig. ed.), 
§ 40-3119; Acts 1985 (1st E.S.I, ch. 5. S 16. |

40-23-119. Order of execution after a rrest of condemned prisoner. —
Upon such convict being brought before the court, it shall inquire into the 
circumstances, and, if no legal reason exists against the execution of such 
sentence, shall order the warden of the state penitentiary in which the death 
chamber is located to execute the defendant on a day to be fixed by the court. 
[Code 1858, § 5281; impl. am. Acts 1909, ch, 500, S 1; Shan., § 7261; Code 
1932, § 11863; T.C.A. (orig. ed.t, § 40-3123; Acts 1985 (1st E.S.i, ch. 5, § 17.]

CHAPTER 24 

FINES

s e c t io n . . n'es com pensation reserve —
40-24-101. Paym ent of fines — M anner. Victims of drunk drivers coin-
40-24-107. Crim inal injuries com pensation pensalion fund,

fund — County crim inal inju-

40-24-101. Paym ent of fines — Manner. — (a) When any court of this 
state including municipal courts for violation of municipal ordinances, im­
poses a fine upon an individual, the court may direct as follows;

(1) That the defendant pay the entire amount at the time sentence is pro­
nounced;

(2) That the defendant pay the entire amount at some later date;
(3) That the defendant pay the fine in specified portions or installments at 

designated periodic intervals and that such portion be remitted to a desig­
nated official, who shall report to the court in the event of any failure to 
comply with the order; or

(4) Where the defendant is sentenced to a period of probation as well as a 
fine, that payment of the fine be a condition of the sentence.

lb) For their services in administering any court approved plan authorizing 
payment of a fine by installments, the clerk of court shall be entitled to a fee 
of five percent (5?c) of the total amount to be collected, not to exceed fifteen 
dollars ($15.00). The clerk’s fees shall be added to the defendant’s bill of costs. 
(Acts 1972 (Adj. S.), ch. 729, § 1; T.C.A., §§ 40-3201, 40-3207; Acts 1987, ch. 
135, § 1.]

A m en d m en ts. The 1987 am endm ent added T e x tb o o k s . Tennessee Crim inal Practice
<b). and Procedure iRaybin), 32.21. 32.22.

E ffec tiv e  D a tes. A cts 1987. ch. 135. S 3. L aw  R e v iew s . Criminal In ju iies Com pensa-
April 14, 1987. tion: A Prim er 'Richard W. Rucker) 23 No. 4

C ro ss-R e fe r en ce s . Fees for installm ent or Tenn. B.J. 32 1 1987 1.
deferred paym ent plans for fines, S 8-21-401. A tto r n e y  G en era l O p in io n s. Pre and post-

S ectio n  to  S e c tio n  R e fe r e n c e s . This sec- conviction imprisonment for violation o f mu-
tion is referred to in S 8-21-401. nicipal ordinances, OAG 84-283 <10'18'84).



(b)(l l Notwithstanding any provision of this section to the contrary, a judge 
of a court of general sessions in a county having a population of not less than 
fourteen thousand seven hundred <14.700) people, nor more than fourteen 
thousand eight hundred <14.800) people, according to the 1970 federal census 
or any subsequent federal census, may appoint one or more judicial commis­
sioners whose duties shall be the same as those prescribed for judicial commis­
sioners in subsection <ai of this section. Such a judge may appoint such a 
commissioner if the county legislative body of the counties noted above does not 
appoint a judicial commissioner before May 1.1980. The term of such a judicial 
officer shall be for one < 1) year, or until the county legislative body appoints 
a judicial commissioner as provided by subsection (a) of this section.

(2) A judicial commissioner who is appointed by a general sessions judge as 
outlined in the first paragraph of this subsection shall serve without compensa­
tion unless an amount of compensation is specifically established by the county 
legislative body.

(c) Notwithstanding any provision of this section to the contrary, in any 
county having a population of not less than two hundred seventy-six thousand 
(276,000) nor more than two hundred seventy-seven thousand (277,000) 
according to the 1970 federal census of population or any subsequent federal 
census, any appointment of a judicial commissioner pursuant to subsection (a) 
of this section shall be subject to the approval of a majority of the general 
sessions judges in such county. [Acts 1978 < Adj. S.). ch. 933, § 4; 1979, ch. 15,
§ 1; 1980 (Adj. S.), ch. 781. S 1: 1981. ch. 209, SS 1. 2; T.C.A.. § 40-120.]

40-1-111 CRIMINAL PROCEDURE 8

N O T E S TO D E C ISIO N S

A n a l y s is

1. In general.
2. Constitutionality.
3. Duties.
4. —Jurisdiction.

1. In G eneral.
This section creates neither an inferior court 

nor a corporation court, but a m agistrate, lo  
which office the requirem ents o f Tenn. Const., 
art. 6. S 4 are not applicable. State v. Bush, 626
5.\V.2d 470 iTenn. Crim. App. 1981 L

2. C o n stitu tion a lity .
This section is constitutional. S tate v. Bush. 

626 S.W.2d 470 iTenn. Crim. App. 1981'.

3. D u ties.
A judicial com m issioner’s duties under this 

section are characteristic o f  a m agistrate’s and 
not a court’s. State v. Bush. 626 S.W .2d 470  
iTenn. Crim. App. 1981).

4. — J u r isd ic t io n .
Appointing som eone to be a judicial com m is­

sioner. in order to issue w arrants in a particular  
town, did not restrict the com m issioner’s 
activity to that town, absent evidence of con­
trary intent. State v. Bush. 626 S.W .2d 470  
iTenn. Crim. App. 1981 1.

C o m p iler 's  N o tes. For table of U.S. decen­
nial population of T ennessee counties, see  the  
supplem ent to volum e 16 <tables),

CHAPTER 2 

LIMITATION OF PROSECUTIONS
SECTION. SECTION.
40-2-101. Felonies. 40-2-103. Period of concealm ent of crim e or
40-2-102. Misdemeanors. absence from state.

IS E E  T A B L E  IN FR O N T  O F T H IS  VO LU M E FO R  C H A N C E S  IN SEC T IO N  N l'M BEH IN C .I



9 LIM ITATIO N OF PR O SE C U T IO N S 40-2-101

SECTION. SECTION.
40-2-104. Com m encem ent o f prosecution 40-2-106 Suspension on reversal.
40-2-105. Suspension o f statu te  because of 

irregu larities in prosecution.

40-2-101. Felonies. — (a) Any person may be prosecuted, tried and pun­
ished for any offense punishable with death or by imprisonment in the peniten­
tiary during life, at any time after the ofTense shall have been committed.

(b) Prosecutions for any ofTense punishable by imprisonment in the peniten­
tiary when the punishment is expressly limited to five (5) years or less, shall 
be commenced within two (2) years next after the commission of the offense, 
except for offenses arising under the revenue laws of the state. Prosecution for 
any ofTense arising under the revenue laws shall be commenced within three
(3) years next after the commission of the ofTense, except that the period of 
limitation of prosecution shall be six (6) years in the following instances:

(1) For offenses involving the defrauding or attempting to defraud the state 
of Tennessee or any agency thereof, whether by conspiracy or not. and in any 
manner:

(2) For the ofTense of willfully attempting in any manner to evade or defeat 
any tax or the payment thereof;

(3) For the offense of willfully aiding or abetting, or procuring, counseling, 
or advising, the preparation or presentation under, or in connection with any 
matter arising under the revenue laws of the state, of a false or fraudulent 
return, affidavit, claim, or document (whether or not such falsity or fraud is 
with the knoweldge or conse' of the person authorized or required to present 
such return, affidavit, claim, or document);

(4) For the ofTense of willfully failing to pay any tax, or make any return at 
the time or times required by law or regulation: and

(5) For the offenses described in S 67-6045, except those relating to assaults 
upon revenue officers and interference with administration of revenue laws, as 
described in subsections (a' and (c) thereof.

(c) Prosecution for any ofTense punishable by imprisonment in the peniten­
tiary, other than as specified in subsections (a* or (b), shall be commenced 
within four (4) years next after the commission of the ofTense. ICode 1932. 
§§ 11481 — 11483: Acts 1977, ch. 62, § 1; T.C.A. (orig. ed.l, SS 40-201 — 
40-203.1

C o m p iler ’s N o te s . Acts 1977. ch. 62. 4 2 
provided lhal the provisions of subsection <b» 
shall apply only to offenses com mitted aRer 
April 5, 1977.

L aw  R e v iew s . The N ew  Tennessee Code 
•C harles  C. Trabue*. 10 Tenn. L. Rev. 155

The Tennessee Court System  — Criminal 
Court (Frederic S . Le Clureqi. 8 Mem St. U.I.. 
Rev. 319.

C o m p a ra tiv e  L e g is la t io n . Lim itation of 
prosecution.-

Alu. Code it 15-3-1 et seq.
A rk. Stat. Ann. (t 43*1601 e t seq 
Ga. OCGA it 17-3-1 el seq.
M iss. Code Ann. itit 99-1-5 — 99-1-7.
Mo. Rev. Stat. 541.190 -  541.230.
V a. Code 5 19.2-8
Cited: S tate v Baker. 614 S .W .2d 352 iTenn. 

I981i

ISKE fAHI.F. IS  KKONTOK MtlS VOl.lMK KOI! CHANCES IN SECTION NT MHEKIM.



E X E C IT IO N  OF JU D G M E N T 40-23-114

40-23-112. Ju ro r  disqualified to act as guard. — The sheriff shall not 
summon any person as a guard to assist in taking the prisoner to the peniten­
tiary, whom such person, as a juror, convicted. [Code 1858. § 5268: Shan., 
§ 7246; Code 1932, § 11853: T.C.A. (orig. ed.). S 40-3115.]

40-23-113. Report of convict’s background made by court to warden. 
— Whenever any person is sentenced to be imprisoned in the penitentiary, the 
court shall, during the same term, make and cause to be transmitted to the 
warden of the penitentiary a short report of the circumstances attending the 
ofTense committed by such convict, particularly such as tend to aggravate or 
extenuate the same, and also report what character the convict sustained upon 
the trial, and whether the court has reason to believe that he has before, at any 
time, been convicted of any felony or other infamous offense, which reports the 
warden shall carefully file and preserve. [Code 1858, § 5263 Meriv. Acts 1829, 
ch. 38, § 1); Shan., § 7238: Code 1932, § 11844; T.C.A. (orig. ed.>, g 40-3116.1

Law R e v iew s . Justice on the Tennessee  
Frontier: The W illiam son Countv Circuit Court 
1810-1820. 32 Vand. L. Rev. 413.

40-23-114. Death by electrocution. — Whenever any person is sentenced 
to the punishment of death, the court shall direct that he be put to death by 
electrocution, and that the body be subjected to shock by a sufficient current 
of electricity until he is dead. [Acts 1913 < 1st E. S.), ch. 36. § 1: Shan., §§ 7204, 
7204al: mod. Code 1932, § 11790; T.C.A. (orig. ed.). § 40-3117.]

L aw  R ev iew s . Constitutional Law — 1962 
Tennessee Survey (Jam es C. Kirby, Jr.i. 16 
Vand. L. Rev. 649.

N O T E S TO D E C ISIO N S

A n a l y s is

1. In general.

2. Power to fix sentence

3. Crimes com mitted prior to act.

4. Death sentence for rape.

1. In G en era l.

This section m erely changed the method or 
procedure for execution. State ex rel. Dawson v 
Bomar, 209 Tenn. 567, 354 S.W.2d 763 (1962'.

2. P o w er  to F ix  S en ten ce .

Under other sections, the power to fix pun­
ishment for murder in the first degree is with 
the trial jury, and it is prejudicial error lo 
withhold it from such jurv. Gohlston v. Stale. 
143 Tenn. 126, 223 S.W. S39 (1919).

3. C rim es C om m itted  P r io r  to  Act.
Sentence of hanging for murder committed  

prior to date of act changing punishm ent to 
electrocution was improper where sentence w as 
made after date o f act. Shipp v. State, 130 Tenn  
491. 172 S.W. 317(19141.

1. D eath  S e n te n c e  fo r  R ape.
Failure of legislature to reapportion itse lf  

since 1901 had no bearing on validity o f con­
viction of defendant tried for rape and sen ­
tenced to death by electrocution where rape had 
been punishable by death since 1871 and fact 
that th issection  was enacted at a time when the 
legislature had not reapportioned itse lf  as 
required by Const.. Art. 2. ii 4, w as im m aterial. 
State ex rel. Dawson v. Bomar, 209 Tenn. 567. 
354 S.W .2d 763 i l9 6 2 i.

Both the de facto doctrine and the doctrine of 
the avoidance of chaos and confusion apply to 
prevent the federal court from holding state

| SEE T A B L E  IN FRO N T O F T H IS  VO LU M E FO R  C H A N C ES IN SEC T IO N  NCM HEKINCI



40-23-115 C R IM IN A L  P R tK ’E lU 'R K 302

statute authorizing death by electrocution for passed il Dawson v. Bomar, 322 F.2d 415 (6th  
rape unconstitutional because of ih e  alleged Cir. 1903b cert, denied, 376 L’.S. 933, 84 S. Ct 
malapportionment o f the leg isla ture which 705, 11 L Ed. 2d 053 1 1904b

40-23-115. M aintenance of death cham ber. — The warden of the state 
penitentiary, at Nashville, shall keep and maintain a permanent and suitable 
death chamber in the state penitentiary, at Nashville, and shall keep and 
maintain in said death chamber an electrical apparatus, together with all 
necessary appliances sufficient for the infliction of punishment of death as 
provided in S 40-23-114. (Acts 1913 (1st E. S.L ch. 36, S 2: Shan., S 7204a2: 
mod. Code 1932. § 11791; T.C.A. lorig. ed.l, i 40-3118.]

40-23-116. M anner of executing sentence of death — Witnesses. — (a 
In all cases in which the sentence of death has been passed upon any person 
by the courts of this state, it shall be the duty of the sheriff of the county ir. 
which such sentence of death has been passed to remove the person so sen­
tenced to death from such county to the state penitentiary at Nashville, within 
a reasonable time before the date fixed for the execution of ihe death sentence 
in the judgment and mandate of the court pronouncing the same; and on the 
date fixed for such execution in said judgment and mandate of the court the 
warden of the state penitentiary at Nashville shall cause such death sentence 
to be carried out within an inclosure to be prepared for that purpose in strict 
seclusion and privacy, and the only witnesses who shall be entitled to be 
present at the carrying out of such death sentence shall be:

(1) The warden of the state penitentiary or his duly authorized deputy;
(2) The sheriff of the county in which the crime was committed;
(3) A priest or minister of the gospel who has been preparing the condemned 

person for death;
(4) The prison physician; and
(5) Such attendants chosen and selected by the warden of the state peniten­

tiary as may be necessary to properly carry out the execution of the death 
sentence;
Provided, that members of the family of the condemned prisoner may be 
present and witness the execution.

(b) No other person or persons than those hereinabove mentioned shall be 
allowed or permitted to be present at the carrying out of the death sentence 
and it is hereby declared to be a misdemeanor, punishable by a fine of not less 
than one hundred dollars ($100' nor more than five hundred dollars ($500> for 
the warden of the state penitentiary to permit any other person or persons thar. 
those above provided for to be present at such legal execution, (Acts 1909. ch. 
500, § 1; Shan.. S 7253al: Code 1932. § 11859; T.C.A. (orig. ed.), § 40-3119

C ro ss-R eferen ces. Failure o f sh er iff lo S e c t io n  to S e c tio n  R eferen ces . This sec- 
remove condemned convict to pen itentiary, tion is referred to in § 39-5-427. 
penalty, § 39-5-427.

IS E E  T A B L E  IN FR O N T  OK T H IS  V O l.l  ME FO R C H A N C E S  IN SEC T IO N  N t'M B ER IN G I



303 FIN ES 40-24-101

40-23-117. Death sentence stands if not carried  out a t scheduled time. 
— When, from any cause, a convict sentenced to death has not been executed 
pursuant to such sentence, the sentence stands in full force, and shall be 
carried into execution by the court in which such convict was tried. [Code 1858, 
§ 5279; Shan., 8 7259:Code 1932, § 11861; T.C.A. (orig. ed.), § 40-3121.]

C o lla tera l R e feren ces . EfTect of abolition of governing crim es punishable by death —
capital punishm ent on procedural rules Post-Furm an decisions. 71 A.L.R.3d 453.

40-23-118. W arrant for apprehension of condem ned convict. — If such 
convict is at large, the court or any magistrate may issue a warrant for his 
apprehension, and, if no good reason is shown for his discharge, shall commit 
him to abide the order and sentence of the said court. [Code 1858, 5 5280; 
Shan., § 7260; Code 1932, § 11862; T.C.A. (orig. ed.), § 40-3122.]

C ro ss-R e fe r en ce s . Persons whose com- C ited: M cCaslin v. McCord. 116 Tenn. 690,
pensation is contingent upon issuance or 94 S.W . 79 1 1906).
nonissuance are prohibited from issuing a 
search warrant, an arrest warrant or m ittim us,
S 40-5-106.

40-23- t 19. O rder of execution after a rre s t of condemned prisoner. — 
Upon such convict being brought before the court, it shall inquire into the 
circumstances, and, if no legal reason exists against the execution of such 
sentence, shall order the warden of the state penitentiary at Nashville to 
execute the defendant on a day to be fixed by the court. [Code 1858, § 5281; 
impl. am. Acts 1909, ch. 500, § 1; Shan., 8 7261; Code 1932. § 11863; T.C.A. 
(orig. ed.), 8 40-3123.]

CHAPTER 24 

FINES
SECTION.

40-24-101.
40-24-102.
40-24-103.
40-24-104.

Paym ent of fines — Manner. 
Release of fines and forfeitures. 
Confession of judgment. 
Nonpayment o f fines.

SECTION.

40-24-105.
40-24-106.
40-24-107.

Collection o f fines and costs.
F ines accruing to state.
Crim inal injuries com pensation  

fund.

40-24-101. Paym ent of fines — M anner. — When any court of this state 
including municipal courts for violation of municipal ordinances, imposes a 
fine upon an individual, the court may direct as follows:

(1) That the defendant pay the entire amount at the time sentence is 
pronounced;

(2) That the defendant pay the entire amount at some later date;
(3) That the defendant pay the fine in specified portions or instalments at 

designated periodic intervals and that such portion be remitted to a designated 
°fficial, who shall report to the court in the event of any failure to comply with 
the order; or

I S E E  T A H L E  IN FRO N T  O F T H IS  V O LU M E FO R  C H A N G ES  IN SEC T IO N  NUM UF.RINGI



legal custodian of the originals o f such doc­
uments and that such responsibility was imposed 
solely on state’s district clerks, in light o f certifi­
cation by record clerk o f correctness o f copies 
and by county judge that record clerk had legal 
custody of the original records of the Depart­
ment o f Corrections. Id.

Art. 43.11
Note 6

7. Order o f  confinem ent
Confinement for contem pt was unlawful 

where order o f confinem ent was verbal. (Per 
Clinton, J., with three Ju d ges concurring and 
five Judges concurring in the result.) White v. 
Reiter (Cr.App.1982) 640 S.W .2d 586.

CODE OF CRIMINAL PROCEDURE

Art. -13.13. [797] [881] [859] Discharge of defendant
Notes o f Decisions

M andamus 6

6. Mandamus
For purpose of mandamus, district court had 

clear and unmistakable duty to order defendant

discharged from confinem ent where he had 
served more time than the sentence and to set  
such nominal bond as necessary to perfect ap­
peal from conviction. Hicks v. Duncan (App. 1 
Dist.1983) 651 S.W .2d 871, review  refused 662
S.W.2d 3.

Art. 43.14. [79S] Execution of convict
Whenever the sentence of death is pronounced against a convict, the sentence shall be 

executed at any time before the hour of sunrise on the day set for the execution not less 
than thirty days from the day the court sets the execution date, as the court may adjudge, 
by intravenous injection of a substance or substances in a lethal quantity sufficient to 
cause death and until such convict is dead, such execution procedure to be determined and 
supervised by the Director of the Department of Corrections.
Amended bv Acts 1981, 67th Leg., p. 812, ch. 291, § 120, eff. Sept. 1, 1981.

Section 149 o f the 1981 amendatory act pro­
vides:

“This Act takes effect on September 1, 1981. 
Appeals to the courts o f appeals filed on or after  
that date shall be filed in the court of appeals 
having jurisdiction. At least 1,800 appeals in­
cluding death penalty appeals pending •.. the 
Court of Criminal Appeals prior to September 1, 
1981. shall be retained by that court for disposi­
tion in accordance with laws in effect prior to the 
effective date o f this Act, and for that purpose, 
all laws repealed or amended by this Act shall 
remain in force and effect for those appeals 
pending in the Court o f Criminal Appeals. The 
remaining appeals pending in the Court o f  Crimi­
nal Appeals shall be transferred to the various 
courts o f appeals on which the number o f judges  
is increased by the 67th Session of the legisla­
ture: provided, no more than 75 nondeath penal­
ty appeals shall be transferred for each newly

created judgeship and such a transfer shall not 
be made until such justice assum es office."

N otes o f  D ecision s

1. Validity
Felder v. State (Cr.App.1978) 564 S.W.2d 776 

[main volume] certiorari denied 99 S .C t 1433, 
440 U.S. 950, 59 L.Ed.2d 640 habeas corpus 
granted 765 F.2d 1245, certiorari denied 106
S.Ct. 1523, 475 U.S. 1111, 89 L.Ed.2d 921.

Death by intravenous injection is not cruel and 
unusual punishment forbidden by the Eighth 
Amendment nor would it deprive defendant con­
victed of capital murder o f due process o f law  
and equal protection o f law  in violation o f  Four­
teenth Amendment. Earvin v. State (Cr.App. 
1979) 582 S.W.2d 794, certiorari denied 100 S .C t  
238, 444 U.S. 919, 62 L.Ed.2d 175, rehearing 
denied 100 S.Ct. 492, 444 U.S, 985, 62 L.Ed.2d 
414.

Art. 43.15. [799] Warrant of execution 
Whenever any person is sentenced to death, the clerk of the court in which the sentence 

is pronounced, shall within ten days after the court enters its order setting the date for 
execution, issue a warrant under the seal of the court for the execution of the sentence of 
death, which shall recite the fact of conviction, setting forth specifically the offense, the 
judgment of the court, the time fixed for his execution, and directed to the Director of the 
Department of Corrections at Huntsville, Texas, commanding him to proceed, at the time 
and place named in the order of execution, to carry the same into execution, as provided in 
the preceding Article, and shall deliver such warrant to the sheriff of the county in which 
such judgment of conviction was had, to be by him delivered to the said Director of the 
Department of Corrections, together with the condemned person if he has not previously 
been so delivered.
Amended by Acts 1981, 67th Leg., p. 812. ch. 291, § 121, e ff. Sept. 1, 1981.
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CODE OF CRIMINAL PROCEDURE Art. 43.18
Note 1

Section 149 o f the 1981 amendatory act pro­
vides:

"This Act takes effect on September 1, 1981. 
Appeals to the courts o f  appeals filed on or after 
that date shall be filed in the court o f appeals 
having jurisdiction. At least 1,800 appeals in­
cluding death penalty appeals pending in the 
Court o f  Criminal Appeals prior to September 1, 
1981, shall be retained by that court for disposi­
tion in accordance with laws in effect prior to the 
effective date o f this Art, and for th3t purpose, 
all laws repealed or amended by this Act shall 
remain in force and effect for those appeals 
pending in the Court o f  Criminal Appeals. The 
remaining appeals pending in the Court o f Crimi­
nal Appeals shall be transferred to the various 
courts o f appeals on which the number o f judges 
is increased by the 67th Session o f the legisla­
ture; provided, no more than 75 nondeath penal­
ty appeals shall be transferred for each newly

created judgeship and such a transfer shall not 
be made until such justice assum es office."

N otes o f  Decisions

1. In general
District court was without power to hold hear­

ing on application for writ o f  habeas corpus, 
where applicant had appealed his conviction for 
offense of capital murder and attendant death 
sentence to Court of Criminal Appeals, and such 
court's mandate, though entered, had not yet 
been issued, having been stayed by an order o f a 
United States Supreme Court Justice, thereby 
precluding imposition o f the death sentence, 
which was a prerequisite to final conviction of 
capital murder. Houston Chronicle Pub. Co. v. 
McMaster (Cr.App. 1980) 598 S.W.2d 864.

A rt. 43.16. [800] Taken to Department o f Corrections
Immediately upon the receipt of such warrant, the sheriff shall transport such con­

demned person to the Director of the Department of Corrections, if he has not already 
been so delivered, and shall deliver him. and the warrant aforesaid into the hands of the 
Director of the Department of Conections and shall take from the Director of the 
Department of Corrections his receipt for such person and such warrant, which receipt 
the sheriff shall return to the office of the clerk of the court where the judgment of death 
was rendered. For his services, tiie sheriff shall be entitled to the same compensation as 
is now allowed by law to sheriffs for removing or conveying prisoners under the 
provisions of Section 4 of Article 1029 or 1030 of the Code of Criminal Procedure of 1925, 
as amended.
Amended by Acts 1981, 67th Leg., p. 812, ch. 291, § 122, eff. Sept. 1, 1981.

A rt. 43.17. [801 ] V is ito rs
Upon the receipt of such condemned person by the Director of the Department of 

Corrections, the condemned person shall be confined therein until the time for his or her 
execution arrives, and while so confined, all persons outside of said prison shall be denied 
access to him or her, except his or her physician, lawyer, and clergyperson, who shall be 
admitted to see him or her when necessary for his or her health or for the transaction of 
business, and the relatives and friends of the condemned person, who shall be admitted to 
see and converse with him or her at al! proper times, under such reasonable rules and 
regulations as may be made by the Board of Directors of the Department of Corrections. 
Amended by Acts 1979, 66th Leg., p. 1181; ch. 572, § 1, eff. Aug. 27, 1979.

N otes o f  Decisions

t. V alidity
Garrett v. Estelle (C.A. 1977) 556 F.2d 1274 

[main volume] rehearing denied 560 F.2d 1023, 
certiorari denied 98 S.Ct. 3142, 438 U.S. 914, 57 
L.Ed.2c! 1159.

2. In general
Garrett v. Estelle (C.A.1977) 556 F.2d 1274 

[main volume] rehearing denied 560 F.2d 1023, 
certiorari denied 98 S.Ct. 3142, 438 U.S. 914, 57 
L.Ed.2d 1159.

A rt. 43.18. [802] Executioner 
Notes o f  Decisions

1. V alidity
Death by intravenous injection is not cruel and 

unusual punishment forbidden by the Eighth 
Amendment nor would it deprive defendant con­
victed o f capital murder of due process o f law

and equal protection of law in violation o f Four­
teenth Amendment. Earvin v. State (Cr.App. 
1979) 582 S.W.2d 794, certiorari denied 100 S.Ct. 
238. 444 U.S. 919, 62 L.Ed.2d 175, rehearing 
denied 100 S.Ct. 492, 444 U.S. 985. 62 L.Ed.2d 
414.
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Art. 43.19 CODE OF CRIM INAL PROCEDURE

A rt. 43.19. [803] Place o f execution
The execution shall take place at a location designated by the Texas Department of 

Corrections in a room arranged fo r that purpose.
Amended by Acts 1985. 69th Leg., ch. 250, § 1. e ff. Aug. 26, 1985.

A rt. 43.20. [804] Present at execution
N otes o f Decisions 2. In general

Garrett v. Estelle (C.A. 1977) 556 F.2d 1274, 
rehearing denied 560 F.2d 1023, certiorari denied 
98 S.Ct. 3142 [main volume] 438 U.S. 914, 57 
L.Ed.2d 1159.

1. Validity Garrett v. Estelle (C.A. 1977) 566 F.2d 1274 
[main volum-;] rehearing denied 560 F.2d 1023, 
certiorari denied 98 S.Ct. 3142, 438 U.S. 914, 57 
L.Ed.2d 1159.

INDEX
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Ch. 13 EXECUTION OF JUDGMENT Art. 43.14
t h r  o f f i c e r  e x e c u t i n g  (l ie  c ' i m m l t i n e i i t  n r  
r e l e a s e  Is e n t i t l e d  to  fee  p r o v i d e d  b y  l a w  
fo r  e x e c u t i n g  s u c h  c o m m i t m e n t  o r  r e l e a s e ,  
o p . A l l y . l i e n . l i l l n ,  No. 0-21103.

A c o u n t y  J u d g e  m a y .  w i t h i n  h i s  d i s c r e ­
t io n .  g iv e  d e f e n d a n t  c o n v ic t e d  o f  a  m i s d e ­
m e a n o r  c r e d i t  on  Ids  s e n t e n c e  f o r  t i m e  d e ­
f e n d a n t  l ia s  s p e n t  In Jail ,  a n d  w h e r e  t i m e  Is 
a> m u c h  o r  m o r e  t h a n  s e n t e n c e ,  h e  m a y  be 
d i s c h a r g e d ,  b u t  in  s u c h  c a s e  o f f i c e r s  w o u ld  
n o t  be  e n t i t l e d  to  h a l f  f e e s  f r o m  c o u n t y  
w h e r e  Jail  t i m e  w a s  s e r v e d  p r i o r  to  a n d  n o t  
s u b s e q u e n t  to  t r lu l  a n d  c o n v i c t i o n  Op.  
A t t y . G e n . 1 9 t l .  No.  0-1159.

3. D e f e n d a n t  a t  la rg e  on  bail
W h e r e ,  a f t e r  a n  a f f i r m a n c e  o f  a  c o n v i c ­

t io n  hy  a n  a p p e a l l u t e  c o u r t  a n d  i s s u a n c e  o f  
ti ie  m a n d a t e  b y  t h a t  c o u r t ,  t h e  c o n v i c t  s t i l l  
r e m a i n e d  a t  l a r g o  o n  ball  f a i l i n g  to  s u r r e n ­
d e r  h i m s e l f  a s  p r o v id e d  fo r  in  Ids  a p p e a l  
b o n d ,  h e  c o u ld  n o t  a f t e r  a r r e s t  a n d  i m p r i s ­
o n m e n t  c l a i m  t h a t  h i s  t e r m  f o r  I m p r i s o n ­
m e n t  b e g a n  on  t h e  i s s u a n c e  o f  m a n d a t e  
f r o m  t h e  a p p e l l a t e  c o u r t  a n d  t h a t  h i s  a r r e s t  
a n d  d e t e n t i o n  w e r e  u n a u t h o r i z e d  b e c a u s e  
t h e  p e r io d  o f  c o n f i n e m e n t  h a d  a l r e a d y  
e l a p s e d .  Kx p a r t e  U n d e r w o o d  U923) 91 
C r . H  157. 218 S .W .  551.

4. R e lea s e
A c o n s t a b l e  Is n o t  e n t i t l e d  t o  a  r e l e a s e  

fee  u n l e s s  h e  h a s  t h e  i h f e n d a n t  In h i s  a c ­

t u a l  a n d  l eg a l  c u s t o d y  a t  t i m e  d e f e n d a n t  
p a y s  Ids  f i n e  a n d  c o s t s ,  o r  s a t i s f i e s  s a m e  
hy  s e r v i n g  t i m e  in ja i l ,  a n d  c o n s t a b l e  t h e n  
u n d  t h e r e  r e l e a s e s  d e f e n d a n t  f r o m  f o r c e  
a n d  e f f e c t  of a  j u d g m e n t  r e s t r a i n i n g  h im .  
l i p . A t t y . G e n . 19111, No. 0-27SS.

W h e r e  a  p r i s o n e r  p a y s  f in e  u n d  c o s t s  in 
fu l l ,  o r  l a y s  s a m e  o u t  in  j a i l ,  o r  s e r v e s  
s a m e  o u t  o n  c o u n t y  f a r m  o r  o t h e r  a u t h o ­
r i z e d  c o u n t y  p r o j e c t  fo r  t i m e  r e q u i r e d  lo  
fu l l y  d i s c h a r g e  s a m e ,  it  b e c o m e s  d u t y  of 
s h e r i f f  to  r e l e a s e  p r i s o n e r ,  a n d  Is n o t  d u t y  
o f  s h e r i f f  t o  n o t i f y  a n y o n e  p r i o r  to  s u c h  r e ­
le a s e .  h u t  if f ine  u n d  c o s t s  a r e  u n s a t i s f i e d ,  
e i t h e r  In w h o le  o r  in  p a r t ,  s h e r i f f  h a s  n o  
a u t h o r i t y  t o  r e l e a s e  p r i s o n e r .  O p . A l t y .  
G e n .  1943, No.  0-501)5.

5. C o s t s

W h e r e  t h e  p ro v i s io n  fo r  c o s t s  a g a i n s t  a  
d e f e n d a n t  w h o  p le a d  g u i l t y  to  a  c h a r g e  of  
t h e f t  w a s  i n a d v e r t e n t l y  o m i t t e d  f r o m  th e  
j u d g m e n t  a g a i n s t  s u c h  d e f e n d a n t ,  a  m i n e  
p r o  t u n c  e n t r y  c o u ld  be  m a d e  by  p r o p e r  
p r o c e e d i n g s  to  i n c lu d e  s u c h  o m i t t e d  p r o v i ­
s i o n  a l t h o u g h ,  u n t i l  s u c h  c o r r e c t i o n  w a s  
m a d e ,  t h e  s h e r i f f  h a d  no  a u t h o r i t y  t o  ho ld  
t h u  d e f e n d a n t  fo r  c o s t s .  O p . A t t y . G e n . l 9 4 I .  
N o .  0 -3279.

Art. 43.14. [798] Execution of convict
Whenever the sentence of death is pronounced against a convict, 

the sentence shall be executed at any time before the hour of sunrise 
on the day set for the execution not less than thirty days from the 
day of sentence, as the court may adjudge, by intravenous injection 
of a substance or substances in a lethal quantity sufficient to cause 
death and until such convict is dead, such execution procedure to be 
determined and supervised by the Director of the Department ol 
Corrections.
Acts 19G5, 59th Leg., vol. 2. p. 317, ch. 722. 
Leg., p. 287, eh. 138, 1, e ff . Aug. 29. 1977.

Amended hy Acts 1977. 65th

H is t o r i c a l  Note

T h e  1977 a m e n d m e n t  s u b s t i t u t e d  " h y  in - 
t r a v e i i o u s  In j e c t io n  o f  a  s u b s t a n c e  o r  s u b ­
s t a n c e s  m  a  i in a i i l I ty  s u f f i c i e n t  to  c a u s e  
d e a t h  a n d  u n t i l  s u c h  c o n v i c t  Is d e a d ,  s u c h  
e x e c u t i o n  p r o c e d u r e  lo  lie d e t e r m i n e d  a n d  
s u p e r v i s e d  h y  t i ie  l i i r e e l o r  o f  t h e  l l e p n r t -  
itiei it o f  C o r r e c t i o n s "  fu r  " h y  c a u s i n g  to  
p u s s  t h r o u g h  t h e  b o d y  o f  t h e  c o n v i c t  a  c u r ­
r e n t  ol  e l e c t r i c i t y  o f  s u f f i c i e n t  i n t e n s i t y  to

c a u s e  d e a t h ,  a n d  t h e  a p p l i c a t i o n  a n d  c o n ­
t i n u a n c e  o f  s u c h  c u r r e n t  t h r o u g h  t h e  b o d y  
o f  s u c h  c o n v i c t  u n t i l  he  Is d e a d " .

P r i o r  L ; w :

V e rn o n  s  . \n n . t* .C . lM 9 2 3 .  i,M. 79-  
A c t s  1923. 2n d  C .S  p. 111.
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Art. 43.14 CODE OF CRIMINAL PROCEDURE

L i b r a r y  R e fe ren ce : !

Part ]

I ' r i m l n n l  l u iw  C=>I"I9. S e n t e n c e  tif  d e a t h .  -p-
C . J .S .  C r i m i n a l  L a w  5 2miiI e t  s e n .  C r i m i n a l  C o r  m s .  Xtli K J  , *  , . j  - **

il'**l u r m s
D e a t h  w a r r a n t .  W i l l s o n ' s  T e x a s  C r i m ­

in a l  F o r m s .  8 th  E d . ,  5 62.UI.

N o t e s  o f  d e c i s io n s

C o n s t r u c t i o n  a n d  a p p l i c a t i o n  3 
Due p r o c e s s  4
R ec i ta l  of  m o d e  of e x e c u t i o n  in  J u d g m e n t  

5
R e p r i e v e  7 
S t a y  6 
V a l id i t y  1
V a l id i ty  of p r i o r  l a w s  2

1. V a l i d i t y  
T i l l s  a r t i c l e  p e r m i t t i n g  th e  d i r e c t o r  '.lie 

D e p a r t m e n t  o f  C o r r e c t i o n s  to  d e t e r m i r . -  t h e  
l e th a l  s u b s t a n c e  t o  h e  u s e d  In t h e  e x e c u t i o n  
of a  c o n d e m n e d  p r i s o n e r  by  t h e  I n t r a v e n o u s  
In j e c t io n  o f  11 l e t h a l  s u b s t a n c e  d o e s  n o t  v i o ­
l a te  t l i c  c o n s t i t u t i o n a l  p r o h i b i t i o n  !•;- a n  
u n a u t h o r i z e d  d e i e g u l io i l  o f  l e g i s l a t i v e  p-v.v- 
er .  E x  p a r t e  G r a n v l e l  (C r .A p p .1 9 7 8 )  .7-73 S . 
W .2 d  503.

D e a t h  p e n a l t y  a d m i n i s t e r e d  u n d e r  t h i s  
a r t i c l e  is  n o t  d i s p r o p o r t i o n a t e  t o  t h e  o f ­
f e n s e  o f  c a p i t a l  m u r d e r ,  w h ic h ,  u n d e r  V T .  
C.A. P e n a l  C o d e ,  $ 12.31. is  t h e  o n ly  o f f e n s e  
fo r  w h i c h  th e  s u p r e m e  p e n a l t y  m a y  h e  i m ­
posed .  Id.

E x e c u t i o n  b y  t h e  i n t r a v e n o u s  in . iee ie  n  o f  
a  l e t h a l  s u b s t a n c e  m a y  b e  im p o s e d  u ; r. a  
d e f e n d a n t  w i t h o u t  v i o l a t i n g  c o n s t i t u t i o n a l  
p r o h i b i t i o n  a g a i n s t  e x  pos t  f a c t o  l e t r . s ' a -  
t io n ,  e v e n  t h o u g h  d e a t h  hy  e l e c t r o c u t i o n  
w a s  t h e  m o d e  o f  e x e c u t i o n  a u t h o r i z e - i  b y  
l a w  n t  t h e  l i m e  o f  t h e  c o m m i s s i o n  o f  c a p i ­
t a l  m u r d e r ,  a '  t h e  t i m e  o f  h i s  t r i a l ,  a n d  
e v en  I f  lie  h a d  b e e n  p r e v i o u s l y  s e n t e n c e d  t o  
tiie b y  e l e c t r o c u t i o n .  Id .

E x e c u t i o n  u n d e r  t h i s  a r t i c l e  hy  t h e  i n t r a ­
v e n o u s  i n j e c t i o n  o f  a  l e t h a l  s i i h s t e ' i c r  i e s  
n o t  c o n s t i t u t e  c r u e l  n n d  u n u s u a l  p u n i s h ­
m e n t  i n  v i o l a t i o n  o f  c i t h e r  t h e  F e d e r a l  o r  
S l a t e  C o n s t i t u t i o n s .  Id.

F a c t  t h a t  e x e c u t i o n  b y  i n t r a v e n o u s  i r . - e -  
i ion  o f  a  i e t h a l  s u b s t a n c e  is- n e w  a n d  i r - . j -  
v a t i v e  d o e s  n o t  m a k e  it c r u e l  a n d  u n u s u a l .  
Id.

P o s s i b i l i t y  t h a t  e o m p l i c n t io i i s  i:i e x - . u -  
t i o n  h y  t h e  i n t r a v e n o u s  i n j e c t i o n  o f  a  i e ' h . i l  
s u b s t a n c e  m i g h t  c a u s e  a d d i t i o n a l  p a i n  t o  
c o n d e m n e d  p r i s o n e r  d o e s  n o t  m a k e  i n v a r s  
o f i n f l i c t i n g  d e a t h  i n h e r e n t l y  c ru e l .  Id

F a i l u r e  lo  s p e c i f y  t h e  e x a c t  s u h s t u - . , . -  
iiiu‘ p r o c e d u r e s  to  oe  u s e d  1 11  e x e . - w  . 
t h r o u g h  t h e  us-.- o f  a n  i n t r a v e n o u s  i n j e c t  .m 
oi a  l e t h a l  s u b s t a n c e  d o e s  n o t  r e n d e r  - - . i s

a r t i c l e  p r o v i d i n g  f o r  s u e h  e . t r c j - . K i n -  ur 
c o n s t i t o t i o n a l l y  v a g u e .  Id

T h i s  a r t i c l e  p r o v i d i n g  t i . a t  s e n t e n c e  - 
d e a t l i  s h a l l  lie c u r r i e i l  o u t  t.y i e l f c a l  j n . 
ti.-n w a s  n o t  u n c o n s t i t u t i o n a l  - i e . e r i t s o : "  • 
l e g i s l a t i v e  a u t h o r i t y .  F e l d e r  S c a t -  1 - .  
App.ldTKl 564 S.W.2«I 776.

I . e g i s l a t u r e ' s  j u d g m e n t  i n  -‘■ •u i s i i tu t i r  - 
d e a t h  h v  l e t h a l  I n j e c t i o n  a s  a  m .e a r .«  . /  
e d i t i o n  in  l i e u  o f  e l e c t r o c u t i o n  c~ . rm - - . . . - • 
w i t h  p r i n c i p l e  t h a t  E i g h t s  A m e n  t n . .  r - 
m u s t  d r a w  u s  m e a n i n g  frx-m v -  e v , , i v . -  - 
s t a n d a r d s  o f  d e c e n c y  t h a t  m s . - t  p r . -  
r. -ss  o f  a  m a t u r i n g  s o c i e t y ,  id .

V e r n o n  s  A n n . C i v . S t .  a r t .  £146 __ w h i r l .  a  . 
lo w s  t i ie  d i r e c t o r  o f  t h e  I  e p . i r t n t v r i '  
t ’o r r e c t i u n s  to  m a k e  r u l e s  a n d  T ex -u la i .o r  - 
g o v e r n i n g  p r i s o n e r s  o n l y  w i t h  t o e  c .  t.si -  ■ 
o f  H o a r d  o f  C o r rc -c t lo n s .  d o e *  n o t  co rd . . , - -  
w i th  t h i s  a r t i c l e  p e r m i t t i n g  P - r e r : o r  v ,  
c h o o s e  t h e  l e t h a l  s u b s t a n c e  t c  te r u s e - j  : r  
t h e  e x e c u t i o n  o f  a  c o n d e m n e d  ; - j c : . . r  t . 
I n t r a v e n o u s  I n j e c t i o n  w i t h o u t  t r e  ap p ro - .  C  
o f  H o a rd  o f  C o r r e c t i o n s .  I c .

It: c a r r y i n g  o u t  a  d e a t h  i e r . t v o . - e  1. t 
i n t r a v e n o u s  I n j e c t i o n  o f  a  l e t h . t .  s u :
L ' .S .C .A .C o n s t .  A m e n d .  X a r .  J i ' : t i t .  A r :  . 
j  13. r e i i u i r e  t h e  d i r e c t o r  0 : •
C o r r e c t i o n s  a n d  t h e  e x e c u t i v e . - : -  t_  «  t ir- a  
m a n n e r  t o  a v o i d  c r u e l  a n d  un-_- ta_ p u r . . - -  - 
m e n t .  Id .

2. V a l i d i t y  of p r i o r  l a w s

T h e  c h a n g e  h y  L a w s  1923. 3*--_t . .  .
C .S . .  oil. 51 in  m o d e  o f  e t - t t u u .  J r . . - .  
h a n g i n g  to  e l e c t r o c u t i o n ,  t h c u g t r  a f t e r  v e r ­
d ic t  1 ■ g u i l t y  m m  b e f o r e  ^ e n t e r . r v  J. I - 
o f f e n d  a g a i n s t  Hie i n h i b i t i o n  c f  t * e  ' ' i t - - . -  
t u t i o n  a g a i n s t  e x  p o s t  f a c t o  l e c i . r u j t u - r .  K-. 
p a r t e  J o h n s o n  (1524) 96 C r  F. -f~. S  V.
473.

V e r n o n ' s  A n n . C . t r . P .  1923. a r t  “ .■'j. s c  - 
p r i z i n g  e x e c u t i o n  of  t h o s e  w r . o  uo-u  tm er .  a s ­
s e s s e d  t h e  d e a t l i  p e n a l t y  w a s  tu .c  ■-
t u t i o n a l  b e c a u s e  il  w a s  n o t  -r . •
l o rc e d .  W i l l i a m s  v.  S t a t e  * 13»j.* "r !.
Ifni, 335 S . W . 2d 224. c e r t i o r a r i  * ~

C t .  9N. 364 I ' .S .  831. 3 L . E d . -  . 7'.

3. C o n s t r u c t i o n  a n d  a p p l i c a t i o n

It w a s  c o m m o n  k n o w l e d g e  : . ' u  
1923. a ll  l e g a l  e x e c u t io n . -  » e r -  r_u-! 
m e a n s  ul h a n g i n g ,  Imt t h a t  # - , r . r t  p c - e i s -  
o f V e r n o n ' s  A n n . C . C . P .  1923. a r t .  *»«rce-
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Ch. 13 EXECUTION OF1 JUDGMENT Art. 43.15
tioiiM ii io  b y  e l e c t r o c u t i o n .  S i n g l e t o n  v 
S t n t e  1 1-Hu I 139 t ' r . R .  2S. 138 S . W . 20 me,

t ' o u r t  will  n o t  p r e s u m e  t h a t  t l i r c e t t i r  o f  
t h e  I »p|>tirtie-!itl 01" C o r r e c t i o n s  w il l a c t  in  
a n  a r b i t r a r y  m a n n e r  in  s e l e c t i n g  t h e  s u b ­
s t a n c e  l o r  t h e  e x e c u t i o n  o f  a  c o n d e m n e d  
p r i s o n e r  h y  t h e  i n t r a v e n o u s  i n j e c t i o n  o f  a  
l e th a l  s u b s t a n c e .  K x  p a r t e  G r n n v i e l  t t ’r. 
App .  19781 361 S . W . 2(1 503.

A • l e f e m l a n t  i Im w a s  c o n v ic te i )  fo r  i n u r -  
• ler  a n d  s e n t e n c e d  to  d e a t h  hy  h a n g i n g  h u t  
w h o  e s c a p e d  b e f o r e  e x e c u t i o n  co u ld  he  
e l e c t r o c u t e d  If a p p r e h e n d e d  n n d  r e t u r n e d  to  
T e x a s .  D p .A l l y . t i e n . l P - H .  No.  0 -3 7 0 3 .

A c t s  1977. f i j th  Lett . .  H .B .  945 (ch ,  13S), 
w h ic h  c h a n g e d  t h e  m e t h o d  o f  e x e c u t i o n ,  
co u ld  a p p l y  t o  p e r s o n s  s e n t e n c e d  b e f o r e  i t s  
e f f e c t i v e  d a t e .  O p .A l t y .G e n . l9 7 7 ,  No. L A -  
125.

4. D u e  p r o c e s s

C o n d e m n e d  p r i s o n e r  w a s  n o t  d e n i e d  d u e  
p r o c e s s  hy  th e  l a c k  o f  n o t ic e ,  h e a r i n g .  a n d  
p r o c e d u r e  f o r  r e v i e w  o f  d i r e c t o r  o f  t h e  D e ­
p a r t m e n t  o f  C o r r e c t i o n s '  c h o ic e  o f  l e th a l  
s u b s t a n c e  to  h e  u s e d  in  t h e  e x e c u t i o n  if 
t h e  p r i s o n e r  w h e r e  th *  d i r e c t o r  c o m p l i e d  
w i t h  b a s i c  p r i n c i p l e s  o f  a d m i n i s t r a t i v e  luw

b y  f i r s t  a s c e r t a i n i n g  f a c t s  to  s u p p o r t  h i s  f i ­
na l  c h o ic e  o f  s u b s t a n c e .  Kx p a r t e  O r a n v h d  
( C r . A p p  t978) SCI S .W .2U  5113.

5. R ec i t a l  of m o d e  of e x e c u t i o n  in J u d g ­
m e n t

J u d g m e n t  in  c a p i t a l  c o n v i c t i o n  n e e d  not  
r e c i t e  t h e  m o d e  o f  e x e c u t i o n .  S t e a p a l d  v. 
S t a t e  (ISS7I 22 C r .R .  till.  3 S . W .  771.

6. S t a y
S t a y  o f  e x e c u t i o n  g r u n t e d  b y  a  c o u r t  on 

t h e  a p p l i c a t i o n  o f  o n e  u n d e r  d e a t h  s e n t e n c e  
d id  n o t  d e p r i v e  g o v e r n o r  o f  a u t h o r i t y  t o  t ix  
n e w  d a y  f o r  e x e c u t i o n  o f  d e a t h  w a r r a n t  
e v e n  t h o u g h  s t a y  w a s  g r a n t e d  l e s s  t h a n  a n  
h o u r  b e fo re  d a y  ol e x e c u t i o n  b e g a n .  Kx 
p a r t e  S l i c k n e y  i l9 f i l )  !71 C r . R .  3S8. 33o S. 
W .2d  701. c e r t i o r a r i  d e n i e d  82 S .C t .  1033. 
309 C .S .  868. 8 L . E d . 2d S7.

7. R e p r i e v e
R e p r i e v e  g r a n t e d  or. d a t e  s e t  f o r  e x e c u ­

t i o n  o f  d e a t l i  s e n t e n c e  w a s  n o t  v o id  e v en  
t h o u g h  B o a r d  o f  P a r d o n s  a n d  P a r o l e  d id  
n o t  r e c o m m e n d  a n d  g o v e r n o r  d id  n o t  g r a n t  
s h e l l  r e p r i e v e  b e f o r e  s u n r i s e .  Kx p a r t e  
S t i c k n e y  (19f.l i 171 C r .R .  3SS. 35h S . W . ’d 
3C4, c e r t i o r a r i  d e n i e d  S2 S .C t .  1"33, 3C9 L'.S. 
gilS. 8 L . E d . 2d 87.

Art. 43.15. [799] W arrant of execution
Whenever any person is sentenced to death, the clerk of the court 

in which the sentence is pronounced, shall within ten days after sen­
tence has been pronounced, issue a w arrant under the seal of the 
ccurt for the execution of the sentence of death, which shall recite the 
fact of conviction, setting forth specifically the offense, the judgment 
of the court, the time fixed for his execution, and directed to the 
Director of the Department of Corrections at Huntsville, Texas, com­
manding him to proceed, at the time and place named in the sentence, 
to carry the same into execution, as provided in the preceding Article, 
and shall deliver such warrant to the sheriff of the county in which 
such judgment of conviction was had, to he by him delivered co the 
said Director of the Department of Corrections, together with the 
condemned person.
A c ts  19135, 5 9 th  L e g ., vol. 2. p. 3 1 7 , ch . 722 .

H is t o r i c n l  Note

1965 R e v i s i o n :  P r i o r  L a w :

.S u b s t i t u t e ' !  t h e  D i r e c t o r  o f  t h e  I h ' p i i r i -  V e r n o n ' s  A n n .C . C . P .  1925, a r t .  799.
m e r i t  o f  t ’o i r e e t l o m  in  Jletl o f  t i le  w a r d e n  A c ts  1923. 2ml ( ' .S . ,  n. 111.
o f  t h e  S t a t e  P e n i t e n t i a r y .
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L ib r a r y  R e f e r e n c e s

C r i m i n a l  L a w  C=39:i!l<2). S e n t e n c e  o f  d e a t l i .  W i i u . n ' i  T - i -
C . J .S .  C r i m i n a l  L a w  $ l fd 3 .  C r i m i n a l  F o r m s ,  s t n  K J  . | |  Js.it",
, ,  06.F o r m s

D e a t h  w a r r a n t .  W i l l s o n ' s  T e x a s  C r i m ­
ina l  F o r m s .  S th  E d . ,  5 62 .n l .

Art. 43.16 .  [800] Taken lo Department of Corrections
Immediately upon the receipt of such w arrant, the sh eriff  shah 

transport such condemned person to the Director of the  D epartm ent 
of Corrections and shall deliver him and the w arrant aforesaid in: 
the hands of the Director of the Department of Corrections and shah 
take from the Director of the Department of Corrections his receir- 
for sucli person and such warrant, which receipt the sh e riff  shall re­
turn to the office of the clerk of the court where the judgm ent of 
death was rendered. For his services, the sheriff shall be entitled Li­
the same compensation as is now allowed by law to sh eriffs  for re­
moving or conveying prisoners under the provisions o: Section 1 of 
Article 1029 or 1030 of the Code of Criminal Procedure of 1925, a- 
amended.
A c ts  19 6 5 , 5 9 th  L e g .,  v o l. 2 , p . 3 1 7 , ch. 7 22 .

H is t o r i c a l  Note

1965 R ev  s io n ;  P r io r  L a w :

P r o v i d e d  fo r  t h e  t r a n s p o r t a t i o n  o f  t h e  V e r n o n ' s  A n n .C . C . P . 1 9 2 3  &rz- j-u . 
p r i s o n e r  to  t h e  d i r e c t o r  o f  t h e  d e p a r t m e n t  A c t s  1923. 2 n d  C .S . ,  p.  U : .  
o f  c o r r e c t i o n s  r a t h e r  t h a n  to  t h e  s t a t e  p e n ­
i t e n t i a r y  a t  H u n t s v i l l e .

L i b r a r y  R e fe r en c e s

C r im in a l  L a w  C = 9 9 9 ( 2 ) .  F o r m s
C  J . « ,  C r i m i n a l  L a w  3 1613. . S e n te n c e  o f  d e a t h .  Wtl is -i rr .  s  T e u

C r i m i n a l  F o r m s .  S t h  3>i . .  i l  5 5 .1 3 .  sS
06.

Art. 43.1 7. [801] Visitors
Upon the receipt of such condemned person by the D irector of th* 

Department of Corrections, he shall be confined therein until th e  time 
for his execution arrives, and while so confined, all persons outside of 
said prison shall be denied access to him, except his physician an<t 
lawyer, who shall be admitted to see him when necessary to his health 
or fo:.’ the transaction of business, and the relatives, friends and spir­
itual advisors of the condemned person, who shall be adm itted  to  see 
and converse with him at all proper times, under such reasonable 
rules and regulations as may be made by the Board of D irectors of 
the Department of Corrections.
A c ts  1 9 6 5 , 5 9 th  L e g ., v o l. 2 . p . 3 1 7 , ch . 722.

Art. 43.15 CODE OF CRIMINAL PROCEDURE p art ,

650



Ch. 13 E X E C U T I O N  O F  J U D G M E N T  Art. 43.18

H is t o r i c a l  Note

1965 R e v i s io n :  P r i o r  L a w :

S u b s t i t u t e d  th e  w o rd s  " D i r e c t o r  o f  lit*? V e r n o n ' s  A n n .C.C.P. 1925. a r t .  Kilt
D e p a r t m e n t  of C o r r e c t i o n s "  a n d  " D i r e c t o r s  A c t s  J923. 2nd C .S .  p. 111.
o f  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s "  in  lien 
o f  " w a r d e n  o f  t h e  S t n t e  P e n i t e n t i a r y "  a n d  
" P r i s o n  C o m m i s s i o n e r s " ,  r e s p e c t iv e ly .

L ib r a r y  R e fe r e n c e s

P r i s o n s  C=>I3. C . J .S .  P r i s o n s  51 1*. 19.

Notes o f  D ec is ion s

In  g e n e r a l  2 
V a l i d i t y  1

1. V a l id i t y
T e x a s '  r u l e  b a r r i n g  u se  o f  m o t io n  p i c t u r e  

c a m e r a s  to  ( r a th e r  n e w s  a t  e x e c u t i o n s  d id  
n o t  d e n y  n e w s  c a m e r a m a n  e q u a l  p r o t e c t i o n

of  t h e  law .  G a r r e t t  v. I ' s t e l i e  (C.A.1977) 
551’. i ’. 2d 1271.

2. In g e n e r a l
T h e  F i r s t  A m e n d m e n t  d id  n o t  r e q u i r e  

T e x a s  t o  a l l o w  a  n e w s  c a m e r a m a n  to  f ilm 
e x e c u t i o n s  in  s t n t e  p r i s o n  fo r  s h o w i n g  on  
te le v i s io n .  G a r r e t t  v. K s t e l l e  ( C . A . 1077) 556 
F . J d  1271.

Art. 43.18. [802] Executioner
The Director of the Texas Department of Corrections shall desig­

nate an executioner to carry out the death penalty provided by law. 
Acts 1965. 59th Leg., vol. 2, p. 317, ch. 722. Amended by Acts 1975, 64th 
Leg., p. 911, ch. 341, $ 6, e ff. June 19. 1975: Acts 1977. 65th Leg., p. 288, 
ch. 138. S 2. e ff. Aug. 29. 1977.

H is t o r i c a l  No te

T h e  1975 a m e n d m e n t ,  In t h e  f i r s t  s e n ­
t e n c e ,  s u b s t i t u t e d  " T e x a s  D e p a r t m e n t  o f  
C o r r e c t i o n s "  fo r  " D e p a r t m e n t  o f  C o r r e c ­
t i o n s  n t  H u n t s v i l l e "  a n d  s u b s t i t u t e d  " t h e  
W a r d e n  o f  t h e  H u n t s v i l l e  V n i t  o f  t h e  T e x ­
a s  D e p a r t m e n t  o f  C o r r e c t i o n s "  fo r  " h i s  
d e p u t y " ,  a n d  in  d ie  s e c o n d  s e n t e n c e  i n s e r t ­
ed  " T e x a s "  a n d  s u b s t i t u t e d  " t h e  W a r d e n  
o f  t h e  H u n t s v i l l e  l.’n i t  of  Die T e x a s  D e p a r t ­
m e n t  o f  C o r r e c t i o n s "  fo r  " I d s  d e p u t y ” .

T i ie  1977 a m e n d m e n t  r e w r o t e  t h i s  a r t i c l e ,  
w h ic h  p r i o r  t h e r e t o  r e a d :

" T h e  D i r e c t o r  o f  t h e  T e x a s  D e p a r t m e n t  
o f  C o r r e c t i o n s  o r  in  c a s e  o f  Ids  d e a t l i .  d i s a ­
b i l i t y  o r  a b s e n c e ,  t h e  W a r d e n  o f  t h e  
H u n t s v i l l e  f u l l  of t h e  T e x a s  D e p a r t ­
m e n t  o f  C o r r e c t io n s ,  s h a l l  lie th e  e x e c u ­
t i o n e r .  In t h e  e v e n t  o f  (lie  d en t i l  o r  d i s ­
a b i l i t y  o r  a b s e n c e  o f  t io th  th e  D i r e c t o r  o f  
t h e  T e x a s  D e p a r t m e n t  o f  C o r r e c t i o n s  a n d  
11 io W a r d e n  o f  Ih e  H u n t s v i l l e  C u l t  o f  t ile  
T e x a s  D e p a r t m e n t  of C o r r e c t io n s ,  (l ie  e x e ­
c u t i o n e r  s h a l l  lie t iie  p e r s o n  a p p o i n t e d  h y  
i h e  H o a rd  of D i r e c to r s  o f  t h e  T e x a s  I »«*- 
( l a r t i u e n t  of C o ic e c i tm i s  fo r  t h a t  p u r p o s e , "

lo i r  s a v i n g  p ro v i s io n s  of Ih c  1975 a m e n d ­
a t o r y  a c t .  s e e  t h e  H i s to r i c a l  N o te  s e t  ou t  
u n d e r  a r t  3.01.

6 5 1

1965 R ev i s io n :

R e w r o t e  t h e  a r t i c l e ,  w h ic h  p r i o r  t h e r e t o  
r e a d :

" " ’lie  W a r d e n  o f  t h e  S t a t e  P e n i t e n t i a r y  
a t  H u n t s v i l l e  s h a l l  lie t h e  e x e c u t i o n e r ;  in  
c a s e  o f  h i s  d e a t h ,  d i s a b i l i t y  o r  a b s e n c e ,  t h e  
e x e c u t i o n e r  s lm l l  he  H in t  p e r s o n  a p p o i n t e d  
hy  t h e  G e n e r a l  M u t in e e r  o f  t h e  T e x a s  P r i s ­
on  S y s t e m . "

P r i o r  L a w :

V e r n o n ' s  A n n .C . C . P .  1925, a r t .  S02.
A c t s  1951. 52nd Leg.  p. 772. ch .  12.7. § 1
A c ts  1923, 2nd  C .S . .  p. 111.

T i ie  1951 a c t  r e w r o t e  t i ie  a r t i c l e ,  w h ic h  
p r i o r  t h e r e t o  r e n d :

" T h e  w a r d e n  o f  th e  S t n t e  P e n i t e n t i a r y  a t  
H u n t s v i l l e ,  o r  In e a s e  o f  Id s  d e n t i l ,  d i s a b i l i ­
t y  o r  a b s e n c e ,  h i s  d e p u t y ,  s h a l l  lie t h e  e x e ­
c u t i o n e r .  In Hie  e v e n t  o f  t h e  d e a t h  o r  d i s ­
a b i l i t y  o r  a b s e n c e  o f  l io th  tlie  w a r d e n  a n d  
Ids  d e p u t y ,  t i ie  e x e c u t i o n e r  s h a l l  tie t h a t  
p e r s o n  a p p o i n t e d  hy  t h e  U nurd  o f  P r i s o n  
C o m m i s s i o n e r s  for t h a t  p u r p o s e . "



Art. 43.18 c o d e  o f  c r im i n a l  p r o c e d u r e Rart i

L i b r a r y  I n f e r e n c e s

C r i m i n a l  L a w  C = 1 2 I9 . C .J .S .  C r i m i n a l  I . a w  § 2001 e t  sen .

Art. 43.19. [803] Place of execution
The execution shall take place at the Department of Corrections at 

Huntsville. Texas, in a room arranged for that purpose.
Acts 19G5. 59th Leg., vol. 2. p. 317. ch. 722.

Art. 43.20. [804] Present at execution

The following persons may be present at t.he execution: the execu­
tioner, and such persons as may be necessary to assist him in con­
ducting the execution; the Board of Directors of the Department of 
Corrections, two physicians, including the prison physician, the spiri­
tual advisor of the condemned, the chaplains of the Department of 
Corrections, the county judge and sheriff of the county in which the 
Department of Corrections is situated, and any of the relatives or 
friends of the condemned person that he may request, not exceeding 
five in number, shall be admitted. No convict shall be permitted by 
the prison authorities to witness the execution.
Acts 1965, 59th Leg., vol. 2, p. 317. ch. 722.

SPECIAL COMMENTARY

by Hon. John F .  Onion, J r .

A f te r  the phrase “ The fo llo w in g  persons may be present a t 
the  execu tio n " the words "a n d  none o th e r ;"  were deleted. A lso 
the w ord "c h a p la in " was changed to "c .m p la in s .”

H is t o r i c a l  Note

1965 R e v i s i o n :
S u b s t i t u t e , !  t h e  I l e i m r t m e n t  o f  C o r r e c ­

t i o n s  in  l ieu  o f  t h e  S t a t e  P e n i t e n t i a r y .

P r i o r  L a w :

V e r n o n ' s  A n n . C . f  .P.1925, a r t .  803. 
A c t s  1923. 2nd C .S . ,  p .  111.

L i b r a r y  R e fe r en c e s

C r i m i n a l  L a w  C=>1219.
C . J . S .  C r i m i n a l  L a w  § 2UUI e t  s eq .

K or in s
H e a th  w a r r a n t .  W i l l s o n ' s  T e x a s  C r la i .  

Inal F o r m s  S th  E d . .  5 62.01.

H is t o r i c a l  Note

P r i o r  L a w :
V e r n o n ' s  A n n .O . C . P .  1923, a r t .  Kn-t. 
A c t s  1923, 2n d  C .S . ,  p. 111.

C r i m i n a l  l a t w  C = I 2 ! 9 . J . S  C r i m i n a l  L a w  J 2<»*I f t  seq .
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Ch. 43 EXECUTION OF JUDGMENT Art. 43.22

Notes o f  D ec is ion s

In g e n e r a l  2 
V a l i d i t y  1

1. V a l id i t y

T e x a s ’ r u l e  b u r r i n g  u s e  o f  m o t i o n  p i c t u r e  
c a m e r a s  to  g a t h e r  n e w s  a t  e x e c u t i o n s  tliil 
n o t  ilen.v n e w s  c a m e r a m a n  e q u a l  p r o t e c t i o n  
u f  t h e  law .  t l a r r e t t  v.  K ste l le  (C .A.1977)

5.'ill F.2d  1271. r e h e a r i n g  d e n i e d  3CII F,2i i 
1023. c e r t i o r a r i  lien ie t l  9R S . f t .  3 U 2 .

2. ’n g e n e r a l  
T h e  F i r s t  A m e n d m e n t  illil n o t  r e q u i r e  

T e x a s  to  a l l o w  a  n e w s  c a m e r a m a n  t o  f i lm  
e x e c u t i o n s  in  s t a t e  p r i s o n  f o r  s h o w i n g  on  
t e le v is io n ,  ( l a r r e t t  v .  K s t e l l e  i t ' . A .  19771 330 
F.2<l 1271.

Art. 43.21. [805] Escape after sentence
If the condemned escape after sentence and before his delivery to 

the Director of the Department of Corrections, and be not rearrested 
until after the time fixed for execution, any person may arrest and 
commit him to the jail of the county in which he was sentenced; and 
thereupon the court by whom the condemned was sentenced; either 
in term-time or vacation, on notice of such arrest being given by the 
sheriff, shall again appoint a time for the execution, not less than 
thirty days from such appointment, which appointment shall be by 
the clerk of said court immediately certified to the Director of the 
Department of Corrections and such clerk shall place such certificate 
in the hands of the sheriff, who shall deliver the same, together with 
the warrant aforesaid and the condemned person to the Director of 
the Department of Corrections, who shall receipt to the sheriff for 
the same and proceed at the appointed time to carry the sentence of 
death into execution as hereinabove provided.
Acts 1965. 59th Leg., vol. 2, p. 317, ch. 722.

H is to e icn l  Note

1965 R e v i s io n :  P r i o r  L a w :
s u b s t i t u t e d  I In' i l i r e c tu r  o f  t h e  ilepiti - V e r n o n ' s  A nn .C .L ’. P .  1923. a r t .  8u5. 

m e n t  o f  c o r r e c t  Ions  in  l ieu  of t h e  w a r d e n  o f  A c i s  1922. 2nd  I ' .S . .  p. H I .  
l ile  s t a l e  p e n i t e n t i a r y .

L ib r a r y  R e fe r en c e s

P r i s o n s  <' . J .S .  P r i s o n s  5 23.

Art. 43.22. [808] Escape from Department of Corrections
If the condemned person escapes after his delivery to the Director 

of the Department of Corrections, and is not retaken before the time 
appointed for his execution, any person may arrest and commit him 
to the Director of the Department of Corrections whereupon the 
Director of the Department of Corrections shall certify the fact of his 
escape and recapture to the court in which sentence was passed; and 
the court, either in term-time cr vacation, shall again appoint a time 
for the execution which shall not lie less than thirty days from the 
date of such appointment; and thereupon the clerk of such court
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shall certify such appointment to the Director of the Department of 
Corrections, who shall proceed at the time so appointed to execute u , 
condemned, as hereinabove provided. The sheriff or other officer t'­
other person performing any service under this and the precede' 
Article shall receive the same compensation as is provided for sinnV 
services under the provisions of Articles 1029 or 1030 of the Code 
Criminal Procedure of 1925. amended. If for any reason exe r 
tion is delayed beyond the date set, then the court which original;-, 
sentenced the defendant may set a later date for execution.
Acts 19G5, 59th Leg., vol. 2, p. 317, ch. 722.

H is t o r i c n l  Note

1965 R ev ision : Prior Lo w :
Substitu ted  the "D irec to r o f the Depart- V ernon 's A m i ,P .P .P . 19 25 , a n . s...;

ment of C o rrec tion s" In lieu "w a r d e n " and A cts PJ23, 2nd O .S ., p. I I I .
" S t a t e  P e n i t e n t i a r y " :  n n d  a d d e d  t h e  l a s t  
s e n t e n c e .

L i b r a r y  R e fe r e n c e s

Prisons O o lii. C .J .S .  P riso n s s 23,

Art. 43.23. [807] Return of Director
When the execution of sentence is suspended or respited to another 

date, same shall be noted on the warrant and on the arrival of such 
date, the Director of the Department of Corrections shall proceed 
with such execution; and in case of death of any condemned person 
before the time for his execution arrives, or if he should be pardoned 
or his sentence commuted by the Governor, no execution shall he had; 
but in such cases, as well as when the sentence is executed, the Direc­
tor of the Department of Corrections shall return the warrant and 
certificate with a statement of any such act and his proceedings en­
dorsed thereon, together with a statement showing what disposition 
was made of the dead body of the convict, to the clerk of the court in 
which the sentence was passed, who shall record the warrant and re­
turn in the minutes of the court.
Acts 1965, 59th Leg., vol. 2, p. 317, ch. 722.

H is t o r i c n l  Note

1965 R ev ision . boil} o f Ihe convict was decently burled
Su b stitu ted  the director o f the depart- delivered to b is relatives or friends, immiio:

mem of corrections in lieu o! Ibe warden. them, or to som e other person, by cons'-n*
of the convict, nom ine such person, and 

Prior La w : naming two or more w itnesses lo tiie fuel
V ernon's Ann,<\C.P.1925, urt. Sn7. that the convict consented that Ids bod*
A cts 1943, 31 s t  L e g ., p. S3C, ell. 29S. 5 1. might be delivered to such person.
A cts 1923. 2nd L’.S .. p. 111. \ provision that the body of the person
The rcitldrement that the return shall electrocuted might he returned to tin- coun-

show What disposition  was made of tiie i j  in which the conviction w as had at tie
deatl body of (lie convict w as su bstitu ted  .-spouse of the county when r c o u e s l e d  !•>
by the am endatory net of 1949 for a  re- tile c o n v ic t 's  re la tives w as om itted by >*<•
iltiireliient lhal It should s ta te  that the am endm ent.

Art. 43.22 c o d e  o p  c r im i n a l  p r o c e d u r e  Parl
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Ch. 13 EXECUTION’ OF JUDGMENT Art. 43.25

L i b r a r y  R e fe r en c e s

C r i m i n a l  L a w  0 = > 1 21S F o r m s
C .J .S .  C r i m i n a l  L a w  § 2mtl e t  s en .  H e a t h  w a r r a n t .  W i l l s o n ’s  T e x a s  C r i m ­

ina l  F o r m s .  Sth  Ei i . .  5 62.h i .

Art. 43.24. [808] [888] Treatment of condemned
No torture, or ill treatment, or unnecessary pain, shall be inflicted 

upon a prisoner to be executed under the sentence of the law.
Acts 1:165, 59 th Leg., vol. 2. p. 317, ch. 722.

H is t o r i c a l  N o te

P r i o r  L a w :

V e r m i n ’s  A n n . I ’. C . P . 1925, a r t .  S»S.
O .C . 713

L i b r a r y  R e fe r en c e s

C r i m i n a l  L a w  C=>1217. C J . S .  C r i m i n a l  l . w  55 !9SL 1932.
P r i s o n s  C = l " .  C . J . S  P r i s o n s   ̂ IS.

Art. 43.25. [809] [891] [869] Body of convict
The body of a convict who has been legally executed shall be em­

balmed immediately and so directed by the Director of the Depart­
ment of Corrections. If the body is not demanded or requested by a 
relative or bona fide friend within forty-eight hours after execution 
then it shall he delivered to the Anatomical Board of the State of 
Texas, if requested by the Board. If the body is requested by a rela­
tive, bona fide friend, or the Anatomical Board of the State of Texas, 
such recipient shall pay a fee of not to exceed twenty-five dollars to 
the mortician for his services in embalming the body for which the 
mortician shall issue to the recipient a written receipt. When such
receipt is delivered to the Director of the Department of Corrections,
the body of the deceased shall he delivered to the party named in the 
receipt or his authorized agent. If the body is not delivered to a rela­
tive, bona fide friend, or the Anatomical Board of the State of Texas, 
the Director of the Department of Corrections shall cause the body to 
be decently buried, and the fee for embalming shall be paid by the 
county in which the indictment which resulted in conviction was 
f^und.
Acts 1965, 59 th Leg., vol. 2. p. 317, ch. 722.

S P E C IA L  C OMMEN TARY
by Hon.  John F. Onion.  Jr.

The* Leg is la tu re  changed the tim e w ith in  w h ich  the body o f a 
conv ic t lega lly  executed may be cla im ed from  ‘‘ ten days ’ ’ to 
’ ’ fo r ty -e ig h t hou rs .”
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"(21 Fines imposed by the d istrict court in

T H E  EX ECUTIO N 77-19-6

77-18-5.5. Ju d g m en t of death  — D efendant to select 
m ethod — Time of selection.

When a person is convicted of a capital offense and the judgment of death 
has been imposed, the defendant is entitled to select, at the time of sentenc­
ing, either a firing squad or a lethal intravenous injection as the method of 
execution. If the defendant does not indicate a preference at that time to the 
court, the judgment of death shall be executed by lethal intravenous injection.

H istory: C. 1953, 77-18-5.5, e n a c te d  b y  L. for "Whenever” at the beginning; inserted  ", at
1983, ch. 112, § 1; 1988, ch . 90 , § 1. the time of sentencing,” in the first sentence;

C om piler’s  N otes. — The 1988 am endm ent, and inserted ’’at the tim e" in the second sen-
effective April 25, 1988, su bstitu ted  "When" tence.

77-18-6. Judgm ent to  pay  fine or restitu tion  constitu tes a 
lien.

A judgment which orders the payment of a fine or payment of restitution to 
a victim pursuant to Section 76-3-201, constitutes a lien whe'n recorded in the 
judgment docket and shall have the same effect and is subject to the same 
rules as a judgment for money in a civil action.

History: C. 1953, 77-18-G, e n a c te d  b y  L. inserted "or payment o f  restitu tion  to a victim  
1980, ch . 15, § 2; 1983, ch . 262, § 4 . pursuant to Section 76-3-201."

C om piler's N o te s—  The 1983 am endm ent

C H A P T E R  19 

T H E  EX ECU TIO N
•v-ciion
77-19-6.

7-19-8.

-19-9.

■19-10.

Judgm ent o f death — W arrant — 
Delivery o f warrant — D eter­
mination of execution  time.

Judgm ent of death, when su s­
pended, and by whom.

Judgm ent o f death not executed  
— Order for execution.

Judgm ent c f  death —  Location 
and procedures for execution.

Section
77-19-11.

77-19-12.
77-19-13.

be present — Photo- 
and recording equip-

Who m ay  
graphic  
ment.

Return upon death warrant.
Incom petency or pregnancy  

person sentenced to death  
Procedures.

o f

77-19-6. Judgm ent of death  — W arrant — D elivery of w ar­
ran t — D eterm ination of execution time.

m * • Juctement °f death is rendered, a warrant, signed by the judge and 
a ested by the clerk under the seal of the court, shall be drawn and delivered 
d e l '  G , e r ' ^  C 0U nt-V where the conviction is had. The sheriff shall
1 lu‘r warrant and a certified copy of the judgment to the executive
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77-19-8 C O P E  O F  C R IM IN A L  PR O C E D U R E

director of the Department, of Corrections or his designee a t the tim e c f  celtv- 
ering the defendant to the custody of the Department of C crrec tk tis

(2) The warrant shall state the conviction, the judgment, the rr.eth:<£ of 
execution, and the appointed day the judgment is to be executed. which t i i y  
not be fewer than 30 days nor more than 60 days from the date ol'isstnanor of 
the warrant. The Department of Corrections shall determine the  hour » r i r n  
the appointed day, at which the judgment is to be executed

H isto ry : C. 1953, 77-19-6, e n a c te d  by L. 
1980, c h . 15, <) 2: 1983, ch. 112, § 2; 1988, ch . 
190, i) 2.

C o m p ile r ’s  N o tes . — The 1983 am endm ent 
inserted "the method of execution” in the lust 
sentence.

T h e  1988 am endm ent, effective April 25, 
1988. inserted the subsection designations 11» 
and (2>; substituted "executive director o f the 
D epartm ent of Corrections or h is designee" for

"warden o f the sta te  pn.sc.n' a n d  *cus?v>r? tif 
the D epartm ent o f Correcrjo:i=” for ' p r a T c ' z n  
the second sentence o f  Scaasetriion I a-zc. r e ­
wrote th e  provisions now  c i s u a n e d  n  S ic s e j i -  
tion (2), which read "The warran t sn a -l scan* 
the conviction, the judgrne.'ni. tn e tzu e i z £ -sz- 
ecution . and the appoint.? ? d a y  or, w r u n t  
judgm ent is to be e x e c u te d  - r . j r h  cay s a iii: sunt 
be less  than 3 0  days n o r  s x r e  th a n  r*I d z y s  
from the date o f ju d g m er .i *

77-19-8. Judgm ent of death, w hen su sp en d ed , a n d  b y  
whom.

No judge, tribunal, or officer, other than the governor or th e  E-oard :c r~air- 
dons, may suspend the execution of a judgment of death, except:

(1) a temporary stay of judgment of death may issue b j  a o n n m  z f  
competent jurisdiction when the judgment is appealed. aatocnaticalhv r e ­
viewed. or subjected to collateral attack in a post conviction proceed: mgr. 
or

(2) in cases of suspected incompetency or pregnancy o f the  defcninarm. 
execution may be temporarily suspended by the executive director i f  ntte 
Department of Corrections or his designee under Section 7 7 -1 9 -li

H isto ry : C. 1953, 77-19-8, e n a c ted  b y  L. lions < 1 • and <21; s u b s t i : " e i e c u t i - J ®  - r s -
1980, ch . 15, § 2; 1988, ch . 190, § 3. tor o f the D epartm ent o f C ' , r » m a K  c r  h i s

C o m p ile r ’s  N otes. — The 1988 am endm ent, ignee" for "warden" ir. SiureeeCiOE 1  anz.
effective April 25. 1988. inserted the designa- made m inor sty listic  chans???

77-19-9. Judgm ent of death not executed — O rd e r  fo r  e x e ­
cution.

(1) If for any reason ajudgment of death has not been executed and rema_m= 
in force, the court, where the conviction was had, on application, of the pr-_s»=- 
cuting attorney, shall order the defendant to be brought before in or. if  he  -e an 
large, issue a warrant for his apprehension.

(2) When the defendant is brought before the court, it shah iriru ire  int.: nme 
facts and, if no legal reason exists against the execution of judgm ent- the  enram 
shall make an order requiring the executive director of the Departm ent: :o 
Corrections or his designee to ensure that the judgment i= executed z t l  l  
specified day, not fewer than 30 nor more than 60 days thereafter, e *  an r u m -  
determined by the Department of Corrections.

(3) The court shall also draw and have delivered another w arran t unm-=- 
Section 77-19-6.
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H istory: C. 1953, 77-19-9, e n a c ted  b y  L. 
1980, ch . 15, § 2; 1988, ch . 190, § -1.

C om p iler’s  N o tes . — The 1988 am endm ent, 
effective April 25. 1988, inserted the subsec­
tion designations; rewrote the provisions now  
contained in Subsection (2) following "requir­

ing the." which read "warden to see  that the 
judgm ent is executed on a specified day. not 
less than 30 nor more than 60 days thereafter"; 
and made a minor sty listic  change in Subsec­
tion (3 >.

77-19-10. Judgm en t of death  — Location and p rocedu res 
for execution.

(1) The executive director of the Department of Corrections or his designee 
shall ensure that the method of judgment of death specified in the warrant is 
carried out at a secure correctional facility operated by the Department of 
Corrections at an hour determined by the Department of Corrections on the 
date specified in the warrant.

(2) If the judgment of death is to be carried out by shooting, the executive 
director of the Department of Corrections or his designee shall select a five- 
person firing squad of peace officers.

(31 If the judgment of death is to be carried out by lethal intravenous injec­
tion, the executive director of the Department of Corrections or his designee 
shall select two or more persons trained in accordance with accepted medical 
practices to administer intravenous injections, who shall each administer a 
continuous intravenous injection, one of which shall be of a lethal quantity of 
sodium thiopental or other equally or more effective substance sufficient to 
cause death. Death shall be pronounced by a licensed physician according to 
accepted medical standards.

(4) Compensation for members of a firing squad or persons administering 
intravenous injections shall be in an amount determined by the director of the 
Division of Finance.

(5) The Department of Corrections shall adopt and enforce rules governing 
procedures for the execution of judgments of death.

H istory: C. 1953, 77-19-10, e n a c ted  b y  L. 
1983, ch. 112, § 3; 1985, ch . 212, S 19; 1988, 
ch . 190, § 5.

C o m p iler ’s  N o tes . — Laws 1983. ch. 112, 
§ 3 repealed old S 77-19-10 (L. 1980, ch. 15, 
§ 2). relating to execution o f the death penalty  
by shooting, and enacted new S 77-19-10.

The 1985 am endm ent substituted "Depart­
m ent of Corrections" for "division o f  correc­
tions" in Subsection (4).

The 1988 am endm ent, effective April 25, 
1988, inserted the subsection designation (1 1 at 
the beginning of the section and redesignated  
former Subsections (1) to i4 i ns present Subsec­
tions (2> to <5*; substituted "executive director 
o f the Departm ent o f Corrections or h is desig­

nee" for "warden” in Suusections 'II and (21 
and in the first sentence of Subsection (3>; sub­
stituted "a secure correctional facility  *** in 
the warrant" for "the state  prison" at the end of 
Subsection ' 1 >; and substituted "rules" for "reg­
u lations” in Subsection to*.

C o n stitu tio n a lity .
Execution by shooting does not violate estab­

lishm ent clause of First Am endm ent nor does 
it constitute cruel and unusual punishm ent in 
violation of Eighth Am endm ent o f United  
''tntes Constitution. Andrews v. Sh u lsen . 600
F. Supp. 408 (D Utah 19841, afTd, 802 F.2d 
1256 110th Cir. 1986>, cart, denied. U.S.
197 S. Ct. 1964. 95 L. Ed. 2d 536 (1987).
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77-19-11. Who may be p resen t — P ho tog raph ic  an d  r e ­
cording equipm ent.

(1) The executive director of the Depart ment of Corrections or his designee 
shall cause a physician to attend the execution.

(2) At the discretion of the executive director of the Department of Correc­
tions or his designee, the following persons may attend the execution:

(a) The prosecuting attorney, or his designated deputy, of the coun in 
which the defendant committed the offense for which he is being exe­
cuted;

(b) No more than two law enforcement officials from the county in 
which the defendant committed the otfense for which he is being exe­
cuted;

(c) The attorney general or his designated deputy; and
(d) Religious representatives, friends, or relatives designated by the 

defendant, not exceeding a total of five persons.
(3) The persons enumerated in Subsection (2) may not be required to a t ­

tend, nor may any of them attend as a matter of right.
(4) The executive director of the Department of Corrections or his d e s i g n  ee 

shall permit the attendance at the execution of a total of nine members of the 
press and broadcast news media named by the executive director of the  "Je- 
partment of Corrections in accordance with rules of the Department of Correc­
tions, provided that the selected news media members serve as a pool for jCr.er 
members of the news media as a condition of attendance.

(5) (a) Photographic or recording equipment is not permitted at the execu­
tion site until the execution is completed, the body is removed, unc th e  
site has been restored to an orderly condition. However, the physv^a.- 
arrangements for the execution may not be disturbed.

(b) A violation of this subsection is a class B misdemeanor.
(6) All persons in attendance are subject to reasonable search as a concLr.c-- 

of attendance.
(7) (a) The following persons may also attend the execution:

(i) Staff as determined necessary for the execution by the exec- -  • e 
director of the Department of Corrections or his designee; a r c

(ii) No more than three correctional officials from other states tr.sct 
are preparing for executions, but no more than two correctional - 
cials may be from any one state, as designated by the executive c:
tor of the Department of Corrections or his designee.

(b) Any person younger than 18 years of age may not attend.
(8) The Department of Corrections shall adopt rules governing the a r a ’.'.- 

dance of persons at the execution.

H istory: C. 1953, 77-19-11, e n a c te d  b y  L.
1980, ch . 15, § 2: 1985, ch . 212, S 20; 1988, 
ch . 190, § 6.

C om p iler’s N o te s . — The 19S5 am endm ent 
substituted "Department of Corrections" for 
"Division of Corrections" in three places; in ­
serted "executive" in Subsection I4>; deleted  
"and regulations" after "rules" in Subsection  
(4); d e le t ’d "hereby" before "empowered" in 
Subsection (8i; and substituted "to adopt rules"

for "to prom ulgate, adopt and em ploy ru .e*  f - - '  
regulations" in Subsection (8).

T he 1988 am endm ent, e ffective  A p r  - -  
1988, substitu ted  "executive director o f th e  
partm ent o f Corrections or h is design*?  
"warden" in Subsections 111, (2). and 4  ~
wrote Subsection 121(a), which read "the z r ~.-1?- 
cuting  attorney of the county in which Zr.n de­
fendant w as convicted or a deputy p r o ~-Z 
attorney designated by the prosecuting r
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T H E  E X E C U T IO N 77-19-13

ney"; added Subsection i2)ib»: redesigiuited fur- physical arrangem ents for the execution shull 
mer Subsections '2>ibi and '2 m c i  as present not he disturbed. Any person who violates this
Subsections (2iici and i2)(d’: rewrote Subsec- subsection is gu ilty  o f a class B m isdem eanor”;
tion (2nc>. which read "the attorney general or rewrote Subsection 17». which read "No other 
a deputy attorney general designated by the persons, except the necessary staff designated  
attorney g e n e ra l;  rewrote subsection < 5 hy the warden, shall be perm itted to attend the  
which read No photographic or recording execution, nor shall any person under the age
equipment shnll be perm itted at the execution jg  attend"; an,i tnnde m inor sty listic
site until the execution is completed, tne body changes  
is removed, and the s ite  has been restored lo a n  
orderly condition; provided, however, that the

77-19-12. R eturn upon death w arran t.
Alter the execution, the executive director of the Department of Corrections 

or his designee shall make a return upon the death warrant, showing the 
time, place, and manner in which it was executed.

H istory; C. 1952, 77-19-12, e n a c ted  by L. director o f  the Departm ent of Corrections or 
1980, ch . 15, 8 2; 1988, ch . 199, 8 7. h is designee" tor "warden" and made a minor

C om p iler’s N o tes. — The 1 9 8 8 am endm ent, sty listic  change, 
effective April 25. 1988. substituted "executive

77-19-13. Incom petency or pregnancy of person sentenced 
to death  — Procedures.

(1) If, after judgment of death, there is good reason to believe the defendant 
is incompetent to proceed under this chapter, or is pregnant, the executive 
director of the Department of Corrections or his designee shall immediately 
give written notice to the court in which me judgment of death was rendered, 
to the prosecuting attorney, and counsel for defendant. The judgment shall be 
stayed pending further order of the court.

(2) (a) On receipt of the notice, the mental condition of the defendant shall 
be examined under the provisions of Chapter 15, Title 77.

ib) If the defendant is found incompetent, the court shall immediately 
transmit a certificate of the findings to the Board of Pardons and enter an 
order for commitment under Chapter 15, Title 77. If the defendant is 
found competent, the judge shall immediately transmit a certificate of the 
findings to the Board of Pardons, and shall draw and have delivered 
another warrant under Section 77-19-6, together with a copy of the certif­
icate of the findings. The warrant shall state an appointed day on which 
the judgment is to be executed, which may not be fewer than 30 nor more 
than 6(1 days from the date of the drawing of the warrant, at an hour 
determined by the Department of Corrections.

(3) tai If the court finds the defendant is pregnant, it shall immediately 
transmit a certificate of the finding to the Board of Pardons and to the 
executive director of the Department of Corrections or his des'gnee, and 
the court shall issue an order staying the execution of the jr  igment of 
death during the pregnancy.

tbl When the court det»” mines the defendant is no longer pregnant, it 
shall immediately transmit a certificate of the finding to the Board of 
Pardons and draw and have delivered another warrant under Section 
77-19-6. with a copy of the certificate of (he finding. The warrant shall 
state an appointed day on which the judgment is to lie executed, which



77-20-1 CO DE OF C R IM IN A L  P R O C E D U R E

may not be fewer than 30 nor more than 60 days from the date of the 
drawing of the warrant.

H istorv: C. 1953, 77-19-13, e n a c te d  bv I .  
1980, ch! 15, 8 2; 1988, ch . 190, 8 8.

C o m p iler ’s  N otes. — The 1988 am endm en . 
effective April 25. 1988, substituted "under 
th is chapter" for "as defined in this title" in the 
first sentence of Subsection il);  substituted  
"executive director o f the Departm ent o f Cor­
rections or his designee" for "warden" in the  
first sentence o f Subsection (It and in Subsec­
tion (3)(at; inserted the subsection designations

tat and ibi m  Subsection ‘2 . substitu ted  "Title 
77" fur "of th is title" at th e  end of Subsection  
12 tint and the end o f  the f lr s i sentence o f  S u b ­
section (2>'bl: added at a n  hour determ ined  
by the Departm ent o f  Corrections" at th e  end  
of Subsection (2Kb); in ser ted  the su b section  
designations (ai and ib * in  Subsection >3 and  
made m inor sty listic  ch a n g es.

C H A P T E R  20  

B A IL
Section
77-20-1.

77-20 8.

77-20-S.5.

Right to bail — Cases requiring  
hearing.

Grounds for detain ing or releas­
ing defendant on conviction and 
prior to sentence.

Sureties — Surrender of defen-

Section

77-20-10.
dant — Arrfes--. of defendant  

Grounds for d e s t in in g  defervifcSl 
w h ile  app eai:z ig  h is convscUM i 
—  C onditions for release  
on appeal.

77-20-1. Right to bail — Cases requ iring  h ea rin g .
(1) A person charged with or arrested for a public offense sha.i be admitTAC 

to bail as a matter of right, except where the proof is evident or :he presump­
tion of guilt is strong that the accused committed a:

(a) capital offense;
(b) felony while he was free on bail awaiting trial on a previous felcr.;-'

or
(c) felony while he was on probation or parole for a fe.ony.

(2) Under Subsection 11), the accused may be admitted to fc-ail only hy a. 
circuit or district court judge, or upon the circuit or district courz ~ refusal a.'/P 
upon good cause shown, by a judge of the Court of Appeals, or a  justice of t o t  
Supreme Court, after hearing and finding that the interests of justice do tv/: 
require detention without bail.

H istory: C. 1953, 77-20-1, e n a c ted  b v  L. 
1980, ch . 15, 8 2; 1988, ch . 160, 8 1.

C om p iler's .Notes. — The 1988 amendment, 
effective April 25, 1988, inserted the subsec­
tion designation (1 1 at the beginning of the sec­
tion; redesignated former Subsections (1 Mo (3 1 
as present Subsections (lKa) to (11(c); inserted 
subsection designation (2); substituted "Under 
Subsection (1)" forT n  these cases" and "circuit 
or district court judge" for "magistrate" in Sub­

section (2 1; inserted "a ju d g e  '.if the Coum  
Appeals, or" in Subsection  '2 xzid made rr. ‘ J- 
sty listic  changes.

C r o ss -R e fe r e n c e s . — K uies :if E vidence * 
applicable to bail proceeding:- R ules o f £ - r 
dcnce. Rule 1101.

C ited  in S ta te  v. A lv illa r  748 P.2d - / "  
(U tah Ct. App. 1.988p.
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Subchapter 3. Execution of Death Sentence

§ 7101. Sentence and warrant 
In pronouncing sentence of death upon a person who is con­

victed of a capital crime, the court shall appoint a week within 
which the sentence shall be executed. At the time of such sentence, 
the court shall order a warrant to be issued by the clerk, under 
the seal of the court for the county in which such sentence is 
passed, to be directed to the commissioner of corrections, stating 
the conviction and sentence and commanding him to cause execution 
to be done in accordance with the provisions of such sentence, upon 
a day within the week so appointed. At the same time, the clerk 
shall transmit to the sheriff of the county in which such sentence 
is passed a mittimus directing him to deliver the body of such per­
son to the commissioner of corrections and deliver to him a true 
and attested copy of such mittimus, the original of which shall be 
returned by the sheriff to the court from which issued. Unless a 
reprieve is granted or the inmate is pardoned, the sentence of 
death shall be executed by the c mmissioner of corrections, or by a 
person acting under his direction, within the week appointed by 
the court. If a reprieve is granted, the sentence of death shall be 
executed within the week beginning on the day next after the day 
on which the term of respite expires, and such sentence shall be 
executed on such day within such week as the commissioner elects. 
Previous announcement thereof shall not be made, except to such 
persons as are to be present.—Amended 1971, No. 199 (Adj. Sess.),
§ 9, eff. July 1,1972.

H i s t o r y

Source. V .S . 1017, § 2513. 1911, N o. 36, § 1. P .L , S 2470. 1033, N o. 157,
§ 2292. 1927, No. 131, § 2. G.L. § 2641. 1015, N o. 1, g 99. 1912, N o. 97, § 1. 
P .S . § 2366. V .S. § 2004. R.L. g 1731. 1S78, N o . 22, § 1. 1S72, No. 26. 1864, 
N o. 2. §§ 2, 3. 1861, N o. 23, § 2. 1864, N o . 24, § 1. G .S. 120, g g  8, 9. 1814, 
N o. 27, g g  2, 3. 1842, N o . 5. § 3.

A m en d m en ts— 1971 (A d j. Se^ s.), S u b stitu ted  “co m m issio n er  o f corrections'’ 
and “com m issioner"  ft." “ w arden o f  the sta te  prison"  and “warden” and " in ­
m ate"  fo r  “co n v ict”.

A n n o t a t i o n s

1. R eprieve. A “r e p r ie v e ” a s  referred  to in th is  section  is intended to be, 
and con tem p la tes, a n  e x e c u tive  ac t— n o t a sta y in g  o f  execu tion  by judicial a c ­
tion . 1942 Op. A tty . G en. 161.

§ 7102. Pardon
If such inmate is pardoned by the governor, the governor shall 

forthwitli issue his warrant to the commissioner of corrections

Ch. 221 JUDGMENT, SENTENCE T.13 § 7102
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superseding the original warrant provided for in section 7ioi f/  
this title.—Amended 1071, No. 100 (Adj. Sess.), § 10, eff. J»iv \  
1972.

H is t o r y

Source. V .S. 1947, § 2 5 1 4 . P .L. § 2171 . 1933. N o. 157. S 2293. 19 07  v  
131, $ 2. G.L. § 2C42. 19 1 5 . N o. 1, § 10 0 . 1912, N o . 97. £ 2, P .S  8 236-  
V .S. § 2005 R.L. § 1732. 1S7S. N o. 22, § 2. ‘

A m endm ents— 1971 (A d j .  S e s s .) .  S u b stitu ted  “co m m issio n er  o f  correction- 
fo r  “w arden o f th e  s ta te  p r iso n "  and “in m a te ” fo r  “c o n v ic t”.

§ 7103. Place of execution
The sentence of death shall be carried into effect a t a place des­

ignated by the commissioner of corrections.—Amended 1971, No 
199 (Adj. Sess.), § 11, eff. July 1,1972.

H is t o r y

S ou rce. V .S. 19-17, § 2 5 1 5 . P .L. § 2-172. G.L. § 2(3-13. 1912, N o . 97 « - 
P .S . § 2308. V .S. § 2000. R .L . S 1733. 187S, N o . 22. § 3. 1S72, N o . 20. l k t  
N o. 23, § 2. 1804, No. 24, § 1 G.S. 120, S 9. 1814, No. 27 , § 3.

A m endm ents— 1971 (A d j . S e s s .) .  P rovided  fo r  d esig n a tio n  o f  p la ce  o f  e x ec , 
tion  by com m issioner o f c o rrec tio n s .

§ 7104. Manner of confinement
When the sentence of death is imposed, the court shall sentence 

a t the same time, the respondent to the custody of the commissioner 
of corrections until the time of execution.—Amended 1971, No. 190 
(Adj. Sess.), § 12, eff. July 1,1972.

H is t o r y

Sou rce. V .S. 1947, § 251C. P .L. § 2473. G.L. § 2544. 1912, N o . 97, § 4 
P .S . § 2369. V .S . § 2007. R .L . § 1734. 1880, N o. 9. 1S7S, N o . 22, § 4 . 187^ 
N o. 62. 1864, N o. 23, § 1. G .S . 120, § 7. 1844, N o . 27, § 1 . 1S42, N o. 5, § 1 

A m end m en ts— 1971 (A d j. S e s s .) .  Provided fo r  sen ten c in g  to th e  cu stod y  of 
th e  com m issioner o f  co rrectio n s.

A n n o t a t i o n s

1. C o n stitu tion a lity . S o l i ta r y  confinem ent a f te r  the o r ig in a l d a y  fixed for  
ex ecu tio n  h a s passed  is n o t a  den ia l o f due p rocess under th e  14th  am endm ent 
to  fed era l constitu tion . R o g e r s  v. P eck  (1 9 0 5 ) 199 U .S . 425, 26 S . Ct. 87, v  
L. Ed. 256.

§ 7105. Persons present a t execution 
There shall be present a t the execution of the sentence of deatr. 

the commissioner of corrections or in case of his disability, the 
keeper, the person who is to perform the execution and his as­
sistant, such persons as the commissioner shall designate, and 
two physicians approved by the commissioner. The physicians

T.13 § 7103 C R I M E S  & C R IM IN A L  PROC. C h ,
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present shall be the legal witnesses of the execution. There may 
also be present the sheriff of the county in which the condemned 
was convicted or one of his deputies approved by him, such clergy­
man as the condemned m ay desire, and not more than three other 
persons to be selected by the  commissioner. There shall be paid to 
the person actually performing the execution and to his assistant 
such sums for services and expenses as the commissioner shall 
approve.—Amended 1971, No. 199 (Adj. Sess.), § 13, eff. July 1,
1972.

H is t o r y

Source. V .S . 1947, § 2517. P .L . § 2474. 1933, N o . 157, § 2296. 1927, No.
131, § 2. G .L. § 2645. 1917, N o . 115, § 2 . 1912. N o . 97, § 5. P.S . § 2371. V.S.
§ 2009. R .L. § 1736. G.S. 120, § 10. 1844, N o. 27, § 4.

A m end m en ts— 1971 (Adj. S e s s . ) .  A m ended g e n e r a lly  to provide fo r  designa­
tion o f  p erson s by com m issioner.

§ 7106. Manner of execution
The punishment of death shall be inflicted by causing to pass 

through the body of the convict a current of electricity of suflicient 
intensity to cause death, and the application of such current shall 
be continued until such convict is dead.

H is t o r y

Source. V .S . 1947, § 2518. P .L . § 2475. G.L. § 2646. 1912, N o . 97, § 6.
P.S. § 2372. V.S. § 2010. R .L . § 1737. G .S. 120, § 6. R .S . 102, § 6. 1818,
P. 20. R. 1797, p. 174, § 39.

§ 7107. Returns of commissioner 
When the commissioner of corrections inflicts the punishment of 

death upon an inmate, in obedience to a w arrant as aforesaid, he 
shall forthwith return a copy thereof with his doings thereon to 
the office of the secretary of state, and shall forthwith return the 
original warrant with his doings thereon to the court from which 
it was issued. The clerk thereof shall subjoin to the record of the 
sentence a brief abstract of the commissioner s return upon such 
warrant.—Amended 1971, No. 199 (Adj. Sess.), § 14, eff. July 1,
1972.

H is t o r y

Sou rce. V .S . 1917, § 2519. P .L . § 2176. 1933, N o . 157, § 2298. 1927, No. .
131, § 2. G.L. § 2647. 1912, N o . 9 7 , § 7. P .S . § 2373. V .S . § 2011. R.L. § 1738. ------
G.S. 120, § 11. 1844. No. 27, § 5.

A m en d m en ts— 1971 (Adj. S e s s . ) .  S u b stitu ted  referen ce  to “com m issioner"  
for  “ w arden" and “an inm ate" f o r  "a convict" .

O s l

v \
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§ 53.1-229 CODE OF VIRGINIA §  53.1-232

§ 53.1-229. Powers vested  in Governor. — In accordance w ith ihe 
provisions of Section 12 of Article V of the Constitution of Virginia, the power 
to commute capital punishment and to grant pardons or reprieves is vestec m  
the Governor. (Code 1950, § 53-228; 1970, c. 648; 1982, c. 636.

C ro ss re fe re n c e . — For constitu tional pro- dunt's sta tu s is to be rev iew ed  a.s :h o it2=. tiJ t  
vision as to pardons and rep rieves, see  Va. substitu ted  sen tence, and  not tfae a l le p e d 'v  
Const., art. V, § 12. invalid death penalty , had been  :-= ^ o sec  iran>-

T h e  e f fe c t  o f  a c o m m u ta tio n  w as to substi- nally. L ew is v. C om m onw ealth . f l 8  V a. jn .  
tute a sentence of life im prisonm ent for the 235 S.E .2d 320 (1977)
death penalty, a substitution th e  Governor was Q u e stio n  o f  c o n s t i t u t io n a l i t v  o f  c is a s b  
empowered to m ake without th e  defendant s  pcnaIt r e n d e r e d  m o o t b v  c o m 2 u t a d c a _ _

' Where 0 Iife is substituted valid** in
i j  ■ i commutation for a viable sentence cf dears. ^S u b stitu ted  p en a lty  is  o n ly  s e n t e n c e  co n - ___. .

s id e r e d  o n  a p p ea l. -  After com m utation of a «  inescapable th a t th e  q u esca m  t f
sentence o f death, the penalty  substitu ted  ‘he constitu tionality  o f th e  d ea th  p e n a l:?  
therefor is the only sentence to be considered Jiccn rendered m o o t L ew is v. C o ^ m o n w ^ r - n .  
on appeal. In such circum stances, the defen- *18 Va. 31, 235 S .E .2d 3 2 0  >

§ 53.1-230. Commutation of capital punishm ent. — In any  case 13  
which the Governor shall exercise the power conferred on him to commirvr 
capital punishment, he may issue his order to the Director, who shall recerv® 
and confine the person whose punishment is commuted according to sixch 
order. To carry into effect any commutation of punishment, the Governor nay- 
issue his warrant directed to any proper officer, and the same shall be otey-ed 
and executed. (Code 1950, § 53-228.1; 1956, c. 344; 1981, c. 497; 1S82. c. 6-ni

§ 53.1-231. Investigation of cases for executive clem ency b y  P aru tie  
Board. — The Virginia Parole Board shall, at the request of the Govemmr. 
investigate and report to the Governor on cases in which executive clememry 
is sought. In any other case in which it believes action on the p a rt of i* a  
Governor is proper or in the best interest of iU.3 Commonwealth.* the  E .-a r i 
may investigate and report to the Governor with its recommendations. (C-iO- 
1950, § 53-229; 1970, c. 648; 1982, c. 636.)

CHAPTER 13.
D e a t h  S e n t e n c e s ,

Sec. Sec.
53.1-232. Procedures for execution o f death tence executed; w h o  tc  b e  pras^ m ;

sentence; subsequent process. 53.1-235. C ertificate o f  e x ec u tio n  c f  d e a th  s e r -
53.1-233. Death chamber; who to execute tence.

death sentence. 53.1-236. D isposition o f  rem ain s.
53.1-234. Transfer of prisoner; how  death sen-

§ 53.1-232. Procedures for execution of death  sen tence; su b se q u e n t: 
process. — A. Sentence of death shall not be executed sooner than  th ir ty  daya  
after the sentence is pronounced. The court shall, in imposing such sen terca .
fix a day when the execution shall occur.

B. Whenever the day fixed for the execution of a sentence of death  sba-L. 
have passed without the execution of the sentence and it becomes necessary i t  
fix a new date therefor, the circuit court which pronounced the sentence sh a J  
fix another day for the execution. The person to be executed need not t a  
present but shall be represented by an attorney when such other day is flxaa.
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A copv of the order fixing the new date of execution shall be promptly 
furnished by the clerk of the court making the order to the Director. The 
Director shall cause a copy of the order to be delivered to the person to be 
executed, and, if he is unable to read it, cause it tc be explained to him at least 
ten days before the date fixed for such execution, and make return thereof to 
the clerk of the court which issued such order.

C. When the day fixed for the execution of a sentence of death has passed 
without the execution of the sentence by reason of a reprieve granted by the 
Governor, it shall not be necessary for the court to resentence the prisoner. 
The sentence of death shall be executed on the day to which the prisoner has 
been reprieved.

D. Should the condemned prisoner be granted a reprieve by the Governor, 
or obtain a writ of error from the Supreme Court of Virginia, or should the 
execution of the sentence be stayed by any other competent judicial 
proceeding, notice of such reprieve, writ of error or stay of execution shall be 
served upon (i) the Director, (ii) the warden or superintendent having actual 
custody of the prisoner, and (iii) the prisoner himself; the Director shall yield 
obedience to the same. In any subsequent proceeding, the mandate of the 
court having regard to the condemned prisoner shall be served upon the 
Director, the warden or superintendent having actual custody of the prisoner 
and upon the prisoner. Should the condemned prisoner be resentenced to 
death by the court, the proceedings shall be as hereinabove provided under 
the original sentence. Should a new trial be granted, such condemned prisoner 
shall be conveyed back to the place of trial by such officer or officers as the 
Director may direct. (Code 1950, §§ 19-274, 19.1-301, 53-316; 1960, c. 366; 
1972, c. 145; 1978, c. 667; 1982, c. 636.)

L aw  R ev iew . — For article, "Psychiatry A p p lied  in Giarratano v. M urray, 668 F. 
and the D eath Penalty: Emerging Problems in Supp. 511 (E.D. Va. 1986).
V irginia,” see 66 Va. L. Rev. 167 (1980).

§ 53.1-233. Death chamber; who to execute death sentence. — The 
Director is hereby authorized and directed to provide and maintain a 
permanent death chamber within the confines of the state correctional facility 
in Richmond known as the Penitentiary. The death chamber shall have all the 
necessary appliances for the proper execution of prisoners by electrocution. In 
the death chamber shall be executed all prisoners upon whom the death 
penalty has been imposed. Each execution sball be conducted by the Director 
or one or more assistants designated by him. (Code 1950, §§ 19-275, 19-302, 
53-317; 1960, c. 366; 1972, c. 145; 1978, c. 667; 1982, c. 636.)

D eath b y  e le c tr o c u tio n  is  n o t a co n stitu - m ent. M artin v. Commonwealth, 221 Va. 436, 
b o n a lly  im p el m iss ib le  m o d e  o f  p u n ish - 271 S .E .2d 123 (1980).

§ 53.1-234. Transfer of prisoner; how death  sentence executed; who 
t° be present. — The clerk of the circuit court in which is pronounced the 
sentence of death against eny person shall, after such judgment becomes final 

the circuit court, deliver a certified copy thereof to the Director. Such 
Person so sentenced to death shall be confined prior to the execution of the 
sentence in a state correctional facility designated by the Director. Not less 
than fifteen days before the time fixed in the judgment of the court for the 
execution of the sentence, the Director shall cause to be conveyed to the 

ehitentiarv in Richmond the condemned prisoner, 
th ^ * r e c t o r ' or assistants appointed by him, shall at the time named in 
ne sentence cause the prisoner under sentence of death to be electrocuted 

uhtil he is dead unless a suspension of execution be ordered. At the execution

§ 53.1-233 PR ISO N S A N D  O TH ER M E T H O D S O F CORRECTION § 53.1-234
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§ 53.1-235 C O D E O F  V IR G IN IA 5 53.1-236

there shall be present the Director or an assistant, l physician employed bv 
the Department or his assistant, such other employees of the Department as 
may be required by the Director and, in addition thereto, at least six citizens 
who shall not be employees of the Department. In addition, the counsel for the 
prisoner and a clergyman may be present. (Code 1950, §§ 19-276, 19.1-303 
53-318; 1960, c. 366; 1972, c. 145; 1978, c. 667; 1982, c. 636.)

L aw  R ev iew . — For note on right o f access 
to executions, see 69 Va. L. Rev. 373 11983).

D eath  by e lec tro cu tio n  is  n o t a  c o n s t itu ­
tio n a lly  im p erm iss ib le  m o d e  o f  p u n ish ­
m en t. Martin v. Commonwealth, 221 Va. 436, 
271 S.E.2d 123 (1980).

D ea th  b y  e le c tr o c u tio n  d o e s  n o t consti. 
tu ie  crv -4  a n d  u n u su a l pu n ish m en t.
Stockton v. Com m onwealth, 227 Va. 124, 3m  
S E.2d 371, cert, denied, 469 U .S. 873, 105 S 
Ct. 229, 83 L. Ed. 2d 158 (1984).

§ 53.1-235. Certificate of execution of death sentence. — After execu­
tion of the death sentence as provided in this chapter, the physician in 
attendance shall perform an examination to determine that death has 
occurred. The Director shall certify the fact of the execution, appending the 
physician’s death certificate thereto, to the clerk of the court by which such 
sentence was pronounced. The clerk shall file the certificate with the papers of 
the case and shall enter the same upon the records of the case. (Code 1950 
§ 53-319.1; 1978, c. 451; 1982, c. 636.)

§ 53.1-236. Disposition of rem ains. — Upon application of the relatives 
of the person executed, the remains after execution shall be returned to their 
address and at their cost. If no such application is made within three days of 
the date of execution, the provisions of § 3? 1-298 shall apply. (Code 1950, 
§§ 19-281, 19.1-307, 53-323; 1960, c. 366; 1972, c. 145; 1978, c. 614; 1982, c. 
636.)

CHAPTER 14.
C o r r e c t io n a l  P r o g r a m s  a n d  F a c i l i t i e s  f o r  J u v e n i l e s .

A rticle  1.

C are o f  C h ildren C om m itted  to 
D epartm en t.

Sec.
53.1-237. Authority of Department as to chil­

dren committed to it; estab lish­
ment of facilities; arrangem ents 
for temporary care.

53.1-238. T itles for child-care facilities.
53.1-239. Allowance for m aintenance of chil­

dren placed by Commonwealth in 
private homes, etc.

53.1-240. Schedules of per diem cost o f m ainte­
nance in detention homes; reim ­
bursements of c ities and counties.

53.1-241. Acceptance and expenditure of cer­
tain funds for children committed  
to Department.

53.1-242. Disposition of property left by child.
53.1-243. Examination and placing of such

children.

Sec.
53.1-244. Behavioral s e n  ices unit; director

and personnel: exam ination of 
children.

53.1-245. Observation and treatm ent o f m en­
tally ill and m entally  retarded 
children.

53.1-246. Superintendents and agents o f facili­
ties to have powers o f sh er iff

53.1-247. Daily and additional allow ance to
children.

53.1-24S. Authority o f superintendents with
regard tt 'pplication for opera­
tor’s licenses and em ploym ent 
certificates.

53.1-249. Community group hom es and other
residential facilities for certain  
children; personnel.

53.1-250. Collection of inform ation concerning
religious preferences by correc­
tional facilities.
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§ 53.1-231. Investigation of cases for executive clemency by Parole 
3oard. — The Virginia Parole Board shall, at the request of the Governor, 
nvestigate and report to the Governor on cases in which executive clemency 
s sought. In any other case in which it believes action on the part of the 
lovernor is proper or in the best interest of the Commonwealth, the Board may 
nvestigate and report to the Governor with its recommendations. (Code 1950, 
i 53-229; 1970, c. 648; 1982, c. 636.)

(53.1-231 PR ISO N S A N D  O TH ER M E T H O D S O F C O R R E C TIO N  § 53.1-232

CHAPTER 13.
D e a t h  S e n t e n c e s .

Sec. Sec.
>3.1-232. Procedures for execution o f death tence executed; who to be present.

sentence; subsequent process. 53.1-235. Certificate o f execution  of death sen-
<3.1-233. Death chamber; who to execute death tence.

sentence. 53.1-236. D isposition o f rem ains.
<3.1-234. Transfer of prisoner; how death sen-

§ 53.1-232. Procedures for execution of death  sentence; subsequent 
Process. — A. Sentence of death shall not be executed sooner than thirty days 
|fter the sentence is pronounced. The court shall, in imposing such sentence, 
ix a day when the execution shall occur.

B. Whenever the day fixed for the execution of a sentence of death shall have 
lassed without the execution of the sentence and it becomes necessary to fix 
i new date therefor, the circuit court which pronounced the sentence shall fix 
mother day for the execution. The person to be executed need not be present 
mt shall be represented by an attorney when such other day is fixed. A copy

the order fixing the new date of execution shall be promptly furnished by the 
•erk of the court making the order to the Director. The Director shall cause 
1 C°l?y orc êr t0 be delivered to the person to be executed, and, if he is 
mable to read it, cause it to be explained to him at least ten days before the 
«te fixed for such execution, and make return thereof to the clerk of the court 
vmch issued such order.
C. When the day fixed for the execution of a sentence of death has Dassed 

i'rthout the execution of the sentence by reason of a reprieve granted hy the 
-mvernor, it shall not be necessary for the court to resentence the prisoner. The 
^ntence of death shall be executed on the day to which the prisoner has been
*Pneved.

D. Should the condemned prisoner be granted a reprieve by the Governor, or 
*>tam a writ of error from the Supreme Court of Virginia, or should the 
^ecution of the sentence be stayed by any other competent judicial proceeding, 
il tR6 suc^ reP*"ieve< writ °f error or stay of execution shall be served upon 
i the Director, (ii) the warden or superintendent having actual custody of the 
rj6°ner, and (iii) the prisoner himself; the Director shall yield obedience to the

In any subsequent proceeding, the mandate of the court having regard 
con(iernned prisoner shall be served upon the Director, the warden or 

jJ^Jitenden t having actual custody of the prisoner and upon the prisoner.
°uId the condemned prisoner be resentenced to death by the court, the 

fe e d in g s  shall be as hereinabove provided under the original sentence.
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which such prisoner is interested with others, infants or adults, may be sold, 
exchanged for other real estate, or encumbered for the purpose of borrowing- 
money to be used to erect buildings or other improvements on the same in the- 
same manner as the real estate of an incompetent person in the hands o f a 
committee. (Code 1950, § 53-312; 1982, c. 636.)

T he stro n g  s im ilitu d e  b e tw e e n  r em e d ies  chant's Adm'r v. Shry. 116 Va. 4 3 7 . 8 2  S  Z . t  
for and  a g a in st  th e  p r o p er ty  o f  lu n a tic s  nnd (1914). 
c o n v ic ts  is em phasized hy th is section. Mer-

§ 53.1-228. Disposal of unclaimed personal property o f p risoner. —  If
any prisoner in a state, local or community correctional facility, upon beiuug 
released or having escaped, leaves personal property valued at less than SICO 
in the custody of such facility for 6 months after his release or escape vritnauu 
making a claim therefor, the Director or the sheriff, as the case may be. may 
sell such property at public sale or may otheiwise dispose of the property, i  ne 
proceeds of such sale shall escheat to the Commonwealth and shall be p a id  ir t c  
the state treasury and credited to the Literarv Fund. (Coue 1950, 4 53-312.1 
1956, c. 344; 1981, c. 497; 1982, c. 636.)

§ 5 3 .1 -2 2 8  CODE OF VIRGINIA § 5 3 . 1 - 2 3 0

CHAPTER 12.

E x e c u t i v e  C l e m e n c y .

Sec. Sec.
53.1-229. Powers vested in Governor. 53.1-231. Investigation o f ca ses f : r  a i c n t i
53.1-230. Commutation of capital punishm ent. clem ency by Parole 3-z& r±

§ 53.1-229. Powers vested in Governor. — In accordance with the uru*m- 
sions of Section 12 of Article V of the Constitution of Virginia, the ?OTer t:  
commute capital punishment and to grant pardons cr reprieves is vest err ir. _ue 
Governor. (Code 1950, § 53-228; 1970, c. 648; 1982, c. 636.)

C ross r e feren ce . — For constitutional pro­
vision as to pardons and reprieves, see  Va. 
Const., art. V, § 12.

T h e  e ffe c t o f  a  co m m u ta tio n  w as to substi­
tute a sentence o f life im prisonm ent for the 
death penalty, a substitu tion  the Governor was 
empowered to make w ithout the defendant’s 
consent. Lewis v. Com m onwealth, 218 Va. 31. 
235 S.E.2d 320 <19771.

S u b stitu ted  p e n a lty  is  o n ly  s e n te n c e  c o n ­
s id ered  on a p p ea l. — After com m utation of a 
sentence of death, the penalty  substituted  
therefor is the only sentence to be considered on 
appeal. In such circum stances, the defendant’s

status is to be review ed a s th ou gh  t h e  su xssu- 
tuted sentence, and not th e  a lleg e -: ;- 
death penalty, had been im pose-: : r \r ; :u u -7  
Lewis v. C om m onwealth, 218  Va_ 21.
S .E .2d 320 (1977).

Q u estio n  o f  c o n s t i tu t io n a l! :?  cc  
p en a lty  ren d e re d  m o o t b y  c o m n : ^ : c i :  —  
Where a life term is su b s titu ted  -•s—dl'.- ~  
c o m in u ta tio n fo ra v ia b Iesen ter .ee  :: ZA r̂Jr.. 
conclusion is inescapable that the- r s a s s n n :  ~  
the constitutionality  o f  th e  dea:.: pKuarr? 
been rendered moot. L ew is v. Cc 
218 Va. 31, 235 S.E.2d 3 2 0  * 197T

§ 53.1-230. Commutation of capital punishment. — In any case- »hic= 
the Governor shall exercise the power conferred on him to commute uaumue- 
punishment, he may issue his order to the Director, who shall recsrve aruu 
confine the person whose punishment is commuted according to such truer 
carry into effect any commutation of punishment, the Governor may taeue me 
warrant directed to anv proper officer, and the same shall be c-ceyeu arum 
executed. (Code 1950, § 53-228.1; 1956, c. 344; 1981. c. 497; 1982. :
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CHAPTER 10.70 

COMMITMENTS AND EXECUTIONS
Section

10.70.010 Commitment until fine and costs are paid.
10.70.020 Mittimus upon sentence to imprisonment.
10.70.030 Repealed.
10.70.040 Death sentence—Sheriff to hold prisoner.
10.70.050 Death warrant—Form.
10.70.060 Death sentence—Mittimus to sheriff.
10.70.070 Mittimus on death sentence—Return by sheriff.
10.70.080 Death penalty—Custody of prisoner and execution. 
10.70.000 Death penalty—How executed.
10.70.100 Death warrant—Record by superintendent of prison, 
10.70.110 Death warrant—Return to clerk.
10.70.120 Proceedings on failure to execute on day named.
10.70.130 Returns on death warrant and mittimus—Filing by cier.v.
10.70.140 Aliens committed—Notice to immigration authority. 
10.70.150 Aliens committed—Copies of clerk's records.

10.70.010 Commitment until fine and costs are paid
When the defendant is adjudged to pay a fine and costs, the 

court shall order him to be committed to the custody of the 
sheriff until the fine and costs are paid or secured as provided 
by law.
Enacted by Code 1881, § 1119.

H istorica l N o te

Source:
Laws 1854, p. 123, § 141. 
Laws 1873, p. 242, § 277. 
RRS § 2200.

C ross R eferen ces

Collection and d isposition  o f fines and co sts , s e e  § 10.82.010 et seq. 
Commitment for failure to pay fine  and co sts , e x ec u tio n  against defen d an t's  

property, see  § 10.82.030.
Judgments a lien on realty, see  5 10.64.080.
Procedure to  secure d ischarge from  c o n fin em en t as crim inally  insane, see  

§ 10.77.110.
Stay of ex ecu tio n  for s ix ty  days on  reco g n iza n ce , se e  10.82.020, 10.82.025.

Library R eferen ces  

Fines C =  io  to 13. C .J.S . F in es §§ 11, 12.
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10.70.010 CRIMINAL PROCEDURE

N o tes  o f  D ecision s

1. In general
W here trial court did not d irect presen t w ith o u t in fr in g in g  h ;s  r ig h ts ,  

additional im prisonm ent for fa ilu re In re St. C lair (1926) 140 W a sh - 675,
to  pay  fine, part o f  com m itm ent in- 250 P. 55.

f m S o n ym emrkonalS n . r r w flf  5 ?  U nder RRS § 2200 (n o w . t i c s  sec*im prisonm ent on d e fsu lt w s s  void . .* n \ _ _ , , ^
B oyd v. Archer (C .A .1930) 42 F.2d ‘10,n) court has p o w er  on  s e n t ^ c  g

' '  defendan t to  term  o f  im p n s c c m e m
and to  p a y  fine, to fu r th er  p r o v id e  

P rovisions as to  m anner o f en forc- that he cou ld  be c o m m itte d  t n  ja il
ing  fin e  are no part o f  punishm ent, until fine  is sa tis f ie d  a c c o r d in g  to
and m ay be w ritten  into  form al law . S ta te  v . T u llock  (1 5 2 2  118
jud gm en t w hen  accused  is n o t W ash. 4 9 6 ,2 0 3  P. 932.

1 0 .7 0 .0 2 0  Mittimus upon sentence to imprisonment
When any person shall be sentenced to be imprisoned ir. the 

penitentiary or county jail, the clerk of the court shall, a s  soon 
as may be, make out and deliver to the sheriff of the cour.ty or 
his deputy, a transcript from the minutes of the court of z jc 'n  
conviction and sentence, duly certified by such clerk, which sihall 
be sufficient authority for such sheriff to execute the sentence, 
who shall execute it accordingly.
Enacted by Code 1881, § 112G.

H istorica l N o te

Source:
L ew s 1854, p. 124, § 148.
L aw s 1873, p. 243, § 284.
RRS § 2207.

C ross R eferen ces  

Form  o f  sentence to penitentiary, see  § 10.64.060.

L ibrary R eferen ces

Crim inal Law 0 = 9 9 9 (1  to  3). C .J.S. Crim inal L a w  §§ 16C£
1613.

N o tes  o f  D ecis io n s

1. In general
W here certified  co p y  o f  order di- T his is o n ly  s ta tu te  th a t tc w c n e n  

rectin g  accused's im prisonm ent in w h at m ight b e  term ed  "warran." t f
penitentiary , and record o f co n v ic- co m m itm en t” ; it is c lea r  o n
tion, w a s delivered to  w arden, ac- face, and there is  no rea so n  w h y  »■£*■-
cused  w a s properly retained in cu s- den sh ould  h a v e  in  h is possea^ -cr:
tody, though no w arrant or m ittim us su ch  w arrant, w h ich  is m ere ly
w a s issu ed . In re T hurston (C.A. iff's  au th ority  to  tra n sfer  p r i s e s ^
1916) 233 F. 847. from  co u n ty  o f  se n te n c e  to  per*itiK -
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COMMITMENTS AND EXECUTIONS 1 0 .7 0 .0 5 0

tiary. W hipple v . S m ith  (1949) 33 la w fu lly  in cu sto d y  and m ay be

One im prisoned  in co u n ty  jail aft- sen ten ce, not that it  is e ssen tia l, 
er final ju d g m en t o f  c o n v ic tio n  and S ta te  v. H atfield  (1911) 66 W ash . 9, 
sentence a u th oriz in g  h is  d e ten tio n  is 118 P. 893.

1 0 .7 0 .0 3 0  Repealed by Laws 1955, ch. 42, p. 332

H istorical N o te

The repealed  se c tio n , en acted  by See, now , §§ 9.95.060, 9 95.062.
Laws 1903, ch . 35, p. 3 9  and derived  
from RRS § 1746, rela ted  to  d ates o f  
com m encem ent o f  prison  sen ten ces .

1 0 .7 0 .0 4 0  Death sentence— Sheriff to hold prisoner
Pending the issuance of the death warrant the sheriff shall 

hold the condemned person in safe custody.
Enacted by Laws 1901, Ex.Sess., ch. 9, § 8.

When judgment of death is rendered following conviction and 
no appeal is taken, or the judgment has been affirmed on appeal, 
a death warrant shall be issued by the clerk of the trial court, 
which said warrant shall be signed by a judge of said court and 
attested by the clerk thereof under the seal of the court. Said 
warrant shall be directed to the superintendent of the state peni­
tentiary of the state of Washington, and shall state the convic­
tion of the person named therein and the judgment of the court, 
and appoint a day in which the judgment shall be executed by

W here p r isoner by v irtu e  o f  m itti­
mus from  clerk , is  un der su pervision  
of sheriff, co u rt no lo n g er  h as au­
thority ov er  him . In re C avitt 
(1932) 170 W ash . 84, 15 P .2d 276.

Wash.2d 615, 2 0 6  P .2d 510. gu ilty  o f  attem pt to escap e  jail, a l­
though sh eriff did not have in his 
p o ssession  any com m itm ent or  w r it­
ten ev id en ce  o f  au th ority  to detain  
him, this sec tio n  m erely  providing  
that such  com m itm ent sh a ll be su ffi­
c ien t auth ority  to sh er iff to e x ec u te

Crim inal L aw  C = 999(2). C.J.S. Crim inal Law § 1613.

1 0 .7 0 .0 5 0  Death warrant— Form

7



10.70.050 CRIMINAL PROCEDURE

the superintendent of the state penitentiary, which shall not be 
less than thirty nor more than ninety days from the date of f i­
nal judgment.
Enacted by Laws 1901, Ex.Sess., ch. 9, § 1.

H isto rica l N o te

Source:
L aw s 1854, p. 125. § 152. 
L aw s 1860, p. 152, § 291.

L aw s 1873, p. 244. § 288. 
Code 1881, 5 1 )30 .
RRS § 2210.

C ross R eferen ces  

Pardons, reprieves and com m u tation s, see  § 10.01.120.

Crim inal L aw  e=>999(2).

L ibrary R eferences

C.J.S. Crim inal L aw  § 1613.

N o te s  o f  D ecision s

1. In general
W here appeal from  death se n te n c e  

is taken, no death warrant can issu e  
un less and until judgm ent is a f­
firm ed. S ta te  e x  rel. Bird v. S u p e ­
rior Court (1948) 30  W ash.2d 110, 
190 P.2d 762.

B etter  practice is to  w ithh old  s ig n ­
ing o f  death w arrant until appeal p e ­
riod has expired. Id.

Order o f low er court fix ing day  o f  
ex ecu tio n  o f one convicted  o f  m ur­
der is not rev iew ab le  on appeal, and  
hence appeal from  such  order a f­
fords no ground for application  for  
sta y  o f  ex ecu tio n  o f death  sen ten ce .  
S tate  v. S eaton  (1902) 27  W ash . 120, 
67 P. 572.

S in ce  d iv ision s o f a day are not 
a llow ed  to  m ake priorities in s ta t ­
utes, a repealing act, to be o f im m e­
diate force, takes e ffec t from  the be­
g inn ing o f the day on w hich  it  w as  
enacted , and h ence a death w arrant 
issued  on  the very  day an act 
am ending the sta tu te  under w h ich  it

w a s issu ed  w a s to  tak e  e ffe c t , but 
w hich  am ended  act w a s rep ealed  
a lso  on the sa m e day, w a s v a lid . In 
re B oyce  (1901) 25 W ash . 612, 66 P. 
54.

Superior court w a s co m p e lled  to 
issu e  death  w a rran t in a cco rd a n ce  
w ith  ex is tin g  law , a lth ou gh  before  
such  death  w arrant cou ld  h a v e  been  
carried out, e x is tin g  law  w o u ld  ha v e  
been su persed ed  by la ter  e n a c tm e n t  
w hich w ou ld  g o  in to  e ffe c t  in  period  
in terven ing  b e tw een  a p p lica tio n  for  
death w arrant and d a te  fix ed  fo r  e x ­
ecu tion . S ta te  e x  rel. C am pbell v. 
Superior Court (1901) 25 W ash . 271. 
65 P. 183.

T hough tim e o f  ex ec u tio n  o f  death  
sen ten ce  sh ou ld  be fix ed  in w arran t, 
and not in jud gm en t, irreg u la r ity  o f  
death  sen ten ce  fix in g  sp ec if ic  day  
for its  ex ecu tio n  does n ot a f fe c t  v a ­
lid ity  o f  jud gm en t. T im m erm an  v. 
W ash in gton  T err ito ry  (1888) 3
W ash.Terr. 445, 17 P. 624.

10.70.0*60 Death sentence— Mittimus to sheriff
At the time of the issuance of said death warrant an order 

shall be issued by the clerk of the court, which shall be signed 
by the judge and attested by the clerk under the seal of the

8



COMMITMENTS AND EXECUTIONS 10.70.080
court. Said order shall direct the sheriff to hold the person con­
demned to death, who shall be named therein, in safe custody 
and forthwith deliver said person, together with the death war­
rant, into the hands of the superintendent of the state peniten­
tiary.
Enacted by Laws 1901, Ex.Sess,, ch. 9, § 2.

H istorical N ote

Source:
Laws 1873, p. 244, § 288.
RRS § 2213,

C ross R eferences

Issuance o f death w arrant, see  § 10.70.050.
Pardons, rep rieves and com m utations, see  § 10.01.120.

Library R eferen ces

Crim inal L aw  C =999(2). C.J.S. Crim inal Law § 1613.

10.70.070 Mittimus on death sentence— Return by sheriff
The sheriff to whom the above named order is issued and de­

livered shall immediately execute such order and return the same 
into court within twenty days after he has delivered the death 
warrant and the person named therein into the hands of the 
supei’intendent of the state penitentiary, with his return thereon 
showing all proceedings had by him thereunder.
Enacted by Laws 1901, Ex.Sess., ch. 9. § 6.

H istorical N o te

Source:
RRS § 2217.

C ross R eferen ces  

Pardons, reprieves and com m utations, see  S 10.01.120.

Library R eferen ces

Criminal Law C =999(2). C.J.S. Crim inal Law § 1613.

10.70.080 Death penalty—Custody of prisoner and execu­
tion

Upon delivery to him of said death warrant and of the person 
therein named, the superintendent of the state penitentiary shall 
take the person condemned to be executed and keep said person

9



10.70.080 CRIMINAL PROCEDURE

in safe custody within said state penitentiary until the day ap. 
pointed in the warrant for the execution, upon which appointed 
day he shall carry out the mandate contained in said warrant by 
executing said condemned person within the walls of the state 
penitentiary in the manner provided by law. And between the 
date of receiving such condemned person and the date fixed in 
such warrant for his execution, such superintendent shall not 
suffer or permit any person to visit, converse or communicate 
with such condemned person excepting the attendants in the 
state penitentiary, legal, spiritual and medical advisers, and the 
members of the immediate family of the condemned person, 
which visits and communications shall be under and subject to 
the rules and regulations of the state penitentiary.
Enacted by Laws 1901, Ex.Sess., ch. 9, § 3.

H istorica l N o te

Source:
RRS I 2214.

C ross R e feren ces  

Pardons, rep rieves and co m m u ta tio n s, se e  § 10.01.120,

L aw  R ev iew  C om m entaries

Capital pu n ish m en t, 35 W ash.L .
Rev. 335 (1960).

L ibrary R eferen ces

Crim inal L aw  G =1219. C .J.S. Crim inal L aw  §§ 2001 e t
seq.

10.70.090 Death penalty— How executed 
The punishment of death prescribed by law must be inflicted 

by hanging by the neck.
Enacted by Code 1881, § 1131.

H istorica l N o te

Source:
L aw s 1854, p. 125, § 153.
Laws 1873, p. 244, § 289.
RRS § 2212.

L aw  R ev iew  C om m entaries

Capital punishm ent. 35 W ash.L.
Rev. 335 (1960).

1 0



COMMITMENTS AND EXECUTIONS 10.70.120

Library R eferences

Criminal L aw  0 = 1 2 1 9 . C.J.S. Crim inal Law 5§ 2001 et
seq.

10.70.100 Death warrant— Record by superintendent of 
prison

The superintendent of the state penitentiary shall keep in his 
office as part of the public records a book in which shall be en­
tered a copy of the death warrant and his return made thereon, 
together with a complete statement of his acts in pursuance of 
said warrant.
E n a c te d  b y  L a w s  1 9 0 1 , E x .S e s s . ,  ch . 9 , § 4.

Historical Note
Source:

RRS § 2215.

C ross R eferences  

Pardons, rep riev es and com m utations, se e  § 10.01.120.

Library R eferences  

Crim inal L aw  G =999(2), C.J.S. Crim inal L aw  § 1613.

10.70.110 Death warrant— Return to clerk
Within twenty days after said execution the superintendent of 

the state penitentiary shall return said death warrant to the 
clerk of the court from which same was issued with his return 
thereon showing all proceedings had by him thereunder.
Enacted by L a w s  1 9 0 1 , E x .S e s s . ,  ch. 9, § 5.

H istorical N ote

Source:
RRS § 2216.

C ross R eferences  

Pardons, rep rieves and com m utations, see  5 10.01.120.

10.70.120 Proceedings on failure to execute on day named
Whenever the time appointed for the execution of a prisoner 

shall have passed, from any cause, the court by whom the time

1 1



10.70.120 CRIMINAL PROCEDURE

was fixed, or the judge or judges thereof, shall cause the p ri& 'jr- 
er to be brought immediately before the said court, judg=r ar 
judges, and proceed to appoint a day for the carrying into 
of the sentence of death.
E n a c te d  b y  C o d e  1 8 8 1 , § 1 1 3 3 .

H istorica l N ote

Source:
L aw s 1854. p. 125, § 155.
Law s 1873, p. 245, § 291.
RRS § 2222.

C ross R eferences  

Pardons, rep rieves and co m m u tation s, se e  § 10.01.120.

Crim inal L aw  <£=1219.

Library R eferences

C.J.S. Crim inal L a w  
seq.

N o te s  o f  D ecision s

1. in  general 
A ppointm ent o f  an o th er  day  for 

execution  o f  death  pen a lty , in  a c ­
cordance w ith  th is s ta tu te , w h en  day  
first app ointed  h as p assed  during  
pend en cy  o f  appeal, is not in denial 
o f due p rocess o f  law  or in v io la tio n  
o f  Federal C o n stitu tion . C raem er v. 
W ashington (1897) 18 S.Ct. 1, 168 
U.S. 124, 42 L.Ed. 407.

R ecall o f  death  w arrant w a s un­
n ecessa ry  b eca u se  it  w as rendered  
inoperative w h en  date  fix ed  by 
death w arrant for e x ecu tio n  had  
passed. S ta te  e x  rel. Bird v . S u peri­
or Court (1948) 30  W ash.2d 110, 190 
P.2d 762.

W here tim e fix ed  for carry in g  into  
effect ex ecu tio n  o f  death  se n te n c e  
has passed, an o th er  order to  th a t e f ­
fect m ust be obta ined  from  court 
pronouncing sen ten ce , before  it can  
be carried in to  ex ecu tio n . G rossi v. 
Long (1925) 136 W ash . 133, 238  P. 
983.

B allinger's A n n .C odes & S t. §§ 
6993 to  6996, prescribed  the p ro ceed ­
ings to be taken w h en  the judgm ent 
o f  death w a s rendered, and in clu ded  
the provision  th a t “the judge shall

appoint a d a y  fo r  th e  e x e c u r t^ r r  
w hich  shall n o t b e  le s s  th a n  2 0  
m ore than 90 d a y s  from  th e  t im e  
judgm ent, and th e  sh e r if f  or  o rn  - a f  
to  w hom  a d ea th  w a rra n t is  d e t i ­
ered shall return th e  sa m e  w ith in  —‘' 
days a fter  the tim e  f ix ed  for  
tion." A ct M arch 8, 1901, r e ls i z  
to  the death w a rran t, th e  c o n t e r r x  
thereof, the return , and  f ix in g  
place o f ex ecu tio n , a m en d ed  !J  5 S S L  
6995, supra. M a n d a m u s w o u ld  l i e  
com pel the ju d g e  o f  th e  su p e rr -n r  
court to  issu e  a  d e a th  w a r r s m r  
against a d e fen d a n t c o n v ic te d  
th e  am endm ent th o u g h  th e  d a y  f i x e ^  
therein w ould  n e c e s s a r ily  b e  
th e  am endm ent to o k  e f fe c t .  S c 3 2 ^  
ex  rel. C am pbell v . S u p e r io r  C m ? — 
o f  P ierce C ou nty  (1 9 0 1 ) 2 5  W -issz- 
2 7 1 ,6 5  P. 183.

R eprieve for t im e  c er ta in , n e w  
ecution  date, and  is su a n c e  o f  nas*"  
death warrant. O p .A ttv .G en . 1 9 4 S — 
1946, p. 428.

N ecess ity  for f ix in g  d a te  o f  e x e n ^  
tion of death s e n te n c e  a f te r  ex p r— - 
tion of reprieve g ra n ted  b y  g o v e r n o r '  
O p.A tty.G en. 1 9 3 3 -3 4 , p . 296 .

12



COMMITMENTS AND EXECUTIONS 10.70.140

10.70.130 Returns on death warrant and mittimus— Filing 
by clerk

The clerk of the court from which the death warrant and the 
order to the sheriff were issued shall, upon receipt of the returns 
from the superintendent of the state penitentiary and from the 
sheriff hereinbefore directed, file same with the records in the 
case and subjoin to the record of conviction and sentence a brief 
abstract of such returns,
E n acted  b y  L a w s 19 0 1 , E x .S e s s . ,  eh . 9 , § 7.

H istorical N ote

Source:
Laws 1854, p. 125, § 154.
Code 1S8I, § 1132.
RRS § 2218.

C ross R eferences 

Pardons, reprieves and com m utations, see  § 10.01.120.

Library R eferences

Criminal L a w e = 9 9 9 (2 ), 1219. C.J.S. C rim inal L aw  §§ 1613, 2001
et seq.

10.70.140 Aliens committed— Notice to immigration au­
thority

Whenever any person shall be committed to the state peniten­
tiary, the state reformatory, the county jail or any other state 
°r county institution which is supported wholly or in part by 
Public funds, it shall be the duty of the warden, superintendent, 
sheriff or other officer in charge of such state or county institu­
tion to at once inquire into the nationality of such person, and if 
it shall appear that such person is an alien, to immediately noti­
fy the United States immigration officer in charge of the district 
in which such penitentiary, reformatory, jail or other institution 
is located, of the date of and the reasons for such alien commit­
ment, the length of time for which committed, the country of 
which he is a citizen, and the date on which and the port at 
which he last entered the United States.
Enacted by L a w s  1925 , E x .S e s s . ,  ch. 169, jj 1.

H istorical N ote
Source:

RRS § 2206-1.

13



10.70.140 CRIMINAL PROCEDURE

Library R eferen ces

A lien s C=17. C .J.S. A lien s §5 14. 15.
Crim inal Law C = 9 9 9 (l) .  C .J .S . Criminal L aw  j  !6 0 S  e t  se q .

N o te s  o f D ec is io n s

1. In general
D eportation  o f p ersons d ischarged  

from  reform atory and pen iten tiary .
O p.A tty.G en. 1913-14, p. 443.

10.70.150 Aliens committed— Copies of clerk’s records
Upon the official request of the United States immigration of­

ficer in charge of the territory or district in which is located 
any court committing any alien to any state or county institu­
tion which is supported wholly or in part by public funds, it 
shall be the duty of the clerk of such court to furnish without 
charge a certified copy of the complaint, information or indict­
ment nnd the judgment and sentence and any other record per­
taining to the case of the convicted alien.
E n a c te d  b y  L a w s 1 9 2 5 , E x .S e s s . ,  ch . 1 6 9 , § 2.

H istorica l N o te

Source:
RRS § 2206-2 .

L ibrary R eferen ces

A lien s C = l7 ,
Crim inal L aw  C=1000.

C .J.S. A liens §§ 14, 15.
C .J.S. Criminal L aw  § 1608  et se q .



CHAPTER 10.94

DEATH PENALTY
Sedlen

10.94.010 N o t ic e  o f  in t e n t io n — F ilin g -  r e q u ir e d , w h e n — S e r v ic e —
C o n t e n t s — F a i lu r e  o f  a s  b a r  to  r e q u e s t .  

lu .9 4 .0 2 0  S p e c ia l  s e n t e n c in g  p r o c e e d in g — P r o c e d u ie .
10.94.030 M a n d a to r y  r e v ie w  o f  s e n t e n c e  b y  s t a t e  s u p r e m e  c o u r t —  

P r o c e d u r e s — C o n s o l id a t io n  w it h  a p p e a l.  
lo .9 4 .9 0 0  S e v e r a b i l i t y — 1 9 7 7  e x .s .  c  2 0 6 .

10.94.010 N otice of in ten tio n — F ilin g  requ ired , w h en —
Service— C onten ts— F a ilu re  of a s  b a r  to  r e ­
quest

When a defendant is charged with the crime of murder in the 
first degree as defined in RCW 9A.32.030(1) (a), the prosecuting 
attorney or the prosecuting attorney’s designee shall file a w rit­
ten notice of intention to request a proceeding to determine 
whether or not the death penalty should be imposed when the 
prosecution has reason to believe that one or more aggravating 
circumstances, as set forth in RCW 9A.32.045 as now or hereaf­
ter amended, was present and the prosecution intends to prove 
the presence of such circumstance or circumstances in a special 
sentencing pioceedir.g under RCW 10.94.020.

The notice of intention to request the death penalty must be 
served on the defendant or the defendant's attorney and filed 
with the court within thirty days of the defendant’s arraignment 
m superior court on the charge of murder in the first degree un- 
'ier RCW 9A.32.030(1) (a). The notice shall specify the aggra­
vating circumstance or circumstances upon which the prosecut­
e s  attorney bases the request for the death penalty. The court 
"•ay. within the thirty day period upon good cause being shown, 
'Mend the period for the service and filing of notice.

If the prosecution does not serve and file written notice of in- 
’eni to request the death penalty within the specified time the 
.'"osecuting attorney may not request the death penalty.
A'itU-d by L a w s 1977 , E x .S e s s . ,  c h . 2 0 6 . S 1, e f f .  J u n e  1 0 ,1 9 7 7 .

Library R eferen ces

Cnminal Law C=9R4. C.J.S. Crim inal L aw  5 1567.
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10.94.020 CRIMINAL PROCEDURE

10.94.020 Special sen ten c in g  proceeding— P rocedure

(1) If notice of intention to request the death penalty has 
been served and filed by the prosecution in accordance with 
RCW 10.94.010, then a special sentencing proceeding shall be 
held in the event the defendant is found guilty of murder in the 
first degree under RCW 9A,32.030(1) (a).

(2) If the prosecution has filed a request for the death penal- 
ty in accordance with RCW 1C.94.0.10. and the trial jury returns 
a verdict of murder in the first degree under RCW 9A.32.. 
030(1) (a), then, at such time as the verdict is returned, the 
trial judge shall reconvene the same trial jury to determine in a 
separate ~peeial sentencing proceeding whether there are one or 
more aggravating circumstances and whether there are mitigat­
ing circumstances sufficient to merit leniency, as provided in 
RCW 9A.32.045 as now or hereafter amended, and to answer 
special questions pursuant to subsection (10) of this section. 
The special sentencing proceeding shall be held as soon as possi­
ble following the return of the jury verdict.

(3) At the commencement of the special sentencing proceed­
ing the judge shall instruct the jury as to the nature and pur­
pose of the proceeding and as to the consequences of its findings 
a 5 provided in RCW 9A.32.040 as now or .--reafter amended.

(4) In the special sentencing proceeding, evidence may be 
presented relating to the presence of any aggravating or miti­
gating circumstances as enumerated in RCW 9A.32.045 as now 
or hereafter amended. Evidence of aggravating circumstances 
shall be limited to evidence relevant to those aggravating cir­
cumstances specified in the notice required by RCW 10.94.010.

(5) Any relevant evidence which the court deems to have 
probative value may be received regardless of its admissibility 
under usual rules of evidence: P rovided , That the defendant is 
accorded a fair opportunity to rebut any hearsay statements: 
P ro vid ed  fu r th er , That evidence secured in violation of the Con­
stitutions of the United States or the state of Washington shall 
not be admissible.

1 6 ) Upon the conclusion of the evidence, the judge shall give 
the jury appropriate instructions and the prosecution and the de­
fendant or defendant's counsel shall be permitted to present ar­
gument. The prosecution shall open and conclude the argum ent 
to the jury.
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DEATH PENALTY 10.94.020
(7) The jury shall then retire to deliberate. Upon reaching a 

decision, the jury shall specify each aggravating circumstance 
:hat it unanimously determines to have been established beyond 
a reasonable doubt. In the event the jury finds no aggravating 
circumstances the defendant shall be sentenced pursuant to 
RCW 9A.32.040(3) as now or hereafter amended.

1 8 ) If the jury finds there are one or more aggravating cir­
cumstances it must then decide whether it is also unanimously 
convinced beyond a reasonable doubt there are not sufficient 
mitigating circumstances to merit leniency. If the jury makes 
such a finding, it shall proceed to answer the special questions 
submitted pursuant to subsection (10) of this section.

(9) If the jury finds there are one or more aggravating cir- 
1 umstances but fails to be convinced beyond a reasonable doubt 
’ here are not sufficient mitigating circumstances to merit leni­
ency the defendant shall be sentenced pursuant to RCW 9A.32.- 
'-10(2) as now or hereafter amended.

(10) If the jury finds that there are one or more aggravating 
•'rcumstances and is unanimously convinced beyond a reasonable 
!r>ubt that there are not sufficient mitigating circumstances to 
merit leniency, the jury shall answer the following questions:

<a) Did the evidence presented at trial establish the guilt of 
'•".e defendant with clear certainty?

•hi Are you convinced beyond a reasonable doubt that there 
s a probability that the defendant would commit additional 
•'•minal acts of violence that would constitute a continuing

’•-•■■eat to society?

: he state shall have the burden of proving each question and 
"■** court shall instruct the jury that it may not answer either 
•'•"’ ion in the affirmative unless it agrees unanimously.

. ** : ê jury answers both questions in the affirmative, the de- 
•dan: shall be sentenced pursuant to RCW 9A.32.040Q) as 

’ ,v 0r hereafter amended.
•• the jury answers either question in the negative the defend- 

• be senWnced pursuant to RCW 9A.32.040(2) as now or
'•’eafter amended.

- : -<i by L aw s 19 7 7 . E x .S e s s . .  ch . 2 0 0 . § 2 . e f f .  J u n e  1 0 ,1 9 7 7 .

Library R eferences

-  -•"•al Law C=9S4. C.J.S. C rim inal Law 5 1567.
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10.94.030 CRIMINAL PROCEDURE

1 0 .9 4 .0 3 0  M an d a to ry  rev iew  o f sen ten ce  by  s t a t e  sn p re m *  
c o u r t— P ro ced u res— C onso lida tion  w ith  ap p ^ a

(1) Whenever the death penalty is imposed, and upcr t ’.re 
judgment becoming final in the trial court, the sentence shall b̂  
reviewed on the record by the supreme court of W ash irsrcc 
The clerk of the trial court within ten days after receiving th r  
transcript, shall transmit the entire record and transcript to r.-re 
supreme court of Washington together with a notice prepared ry 
the clerk and a report prepared by the trial judge. The rjotisie 
shall set forth the title and docket number of the case the ramie 
of the defendant and the name and address of the defendant's v -  
torney, a narrative statement of the judgment, the ofterse err: 
thp punishment prescribed. The report shall be in the forrr. c f  a 
standard questionnaire prepared and supplied by the supreme 
court of Washington.

(2) The supreme court of Washington shall consider the pun­
ishment as well as any errors enumerated by way of a peer L

(3) With regard to the sentence, the court shali ceterrriic.e
(a) Whether the evidence supports the jury ’s fLrdirgs: a m
(b) Whether the sentence of death is excessive or ilsp rcp c r-  

tionate to the penalty imposed in similar cases, considering rcm  
the crime and the defendant.

(4) Both the defendant and the state shall have rhe r ig r r  re 
submit briefs within the time provided by the court, and *. c ppbssstt 
oral argument to the court.

(5) The court shall include in its decision a reference cc 
similar cases which it took into consideration. In acd -trcr cr nr 
authority regarding correction of errors, the court. * c :r  regr_n. 
to review of death sentences, shall be authorized to:

(a) Affirm the sentence of death; or
(b) Set the sentence aside and remand the case fo r  r e s - e m s r ;  

ing by the trial judge based on the record and argument :: m r r -  
sel. The records of those sim ilar cases referred tc r .  tne ht- 
preme court of Washington in its decision and the a v n zzs p r e ­

pared therefor shall be provided to the resentencing r-'-r=  ‘ 
the judge’s consideration.

(.6) The sentence review shall be in addition to d_r=-n appear— 
if taken, and the review and appeal shall be consoiide.ce*f fen r r r -  
sideration. The court shall render its decision or. er—e r r
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